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ALBERTA V. U.F.C.W. 


[2013] 3 S.C.R. 


Present: McLachlin C.J. and LeBel, Fish, Abella, 
Rothstein, Cromwell, Moldaver, Karakatsanis and 
Wagner JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA 

Constitutional law — Charter of rights — Freedom 
of expression — Labour relations — Privacy — Union 
video-taping and photographing individuals crossing 
its picket line for use in its labour dispute — Whether leg¬ 
islation restricting the collection, use and disclosure of 
personal information violates union ’s expressive right 
under s. 2(b) of Charter and, if so, whether violation is jus¬ 
tified — Canadian Charter of Rights and Freedoms, ss. 1, 
2(b) — Personal Information Protection Act, S.A. 2003, 
c. P-6.5 — Personal Information Protection Act Regu¬ 
lation, Alta. Reg. 366/2003. 


During a lawful strike lasting 305 days, both the 
Union and the employer video-taped and photographed 
individuals crossing the picketline. The Union posted 
signs in the area of the picketing stating that images of 
persons crossing the picketline might be placed on a 
website. Several individuals who were recorded cross¬ 
ing the picketline filed complaints with the Alberta In¬ 
formation and Privacy Commissioner. The Commissioner 
appointed an Adjudicator to decide whether the Union 
had contravened the Personal Information Protection 
Act (PIPA ). The Adjudicator concluded that the Union’s 
collection, use and disclosure of the information was not 
authorized by PIPA. On judicial review, PIPA was found 
to violate the Union’s rights under s. 2(b) of the Charter. 
The Court of Appeal agreed and granted the Union a 
constitutional exemption from the application of PIPA. 


Held: The appeal is substantially dismissed. 

PIPA establishes a general rule that organizations can¬ 
not collect, use or disclose personal information without 
consent. None of PIPA’s exemptions permit the Union 
to collect, use and disclose personal information for the 
purpose of advancing its interests in a labour dispute. The 
central issue is whether PIPA achieves a constitutionally 
acceptable balance between the interests of individuals 
in controlling the collection, use and disclosure of their 
personal information and a union’s freedom of expression. 


Presents : La juge en chef McLachlin et les juges 
LeBel, Fish, Abella, Rothstein, Cromwell, Moldaver, 
Karakatsanis et Wagner. 

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA 

Droit constitutionnel — Charte des droits — Liberte 
d’expression — Relations de travail — Droit a la vie 
privee — Syndicat filme et photographie des personnes 
frcmchissant sci ligne de piquetage pour se servir des enre- 
gistrements dans le cadre du conflit de travail en cours 
— La loi qui restreint la collecte, l’utilisation et la com¬ 
munication de renseignements personnels porte-t-elle 
atteinte au droit a la liberte d’expression du syndicat 
protege par l’art. 2b) de la Charte et, dans l'affirmative, 
l’atteinte est-elle justifee? — Charte canadienne des 
droits et libertes, art. 1, 2b) — Personal Information Pro¬ 
tection Act, S.A. 2003, ch. P-6.5 — Personal Information 
Protection Act Regulation, Alta. Reg. 366/2003. 

A l’occasion d’une greve legale qui a dure 305 jours, 
tant le syndicat que l’employeur ont enregistre des videos 
et pris des photos de personnes en train de franchir la 
ligne de piquetage. Le syndicat a installe des affiches 
a l’interieur de la zone de piquetage annonqant que les 
images des personnes qui franchissaient la ligne etaient 
susceptibles d’etre publiees sur un site Web. Plusieurs des 
personnes filmees ou photographiees en train de fran¬ 
chir la ligne de piquetage ont depose une plainte aupres 
du commissaire a l’information et a la protection de la 
vie privee de l’Alberta. Ce dernier a designe une arbitre 
chargee de decider si le syndicat avait contrevenu a la 
Personal Information Protection Act (PIPA). L’arbitre a 
conclu que la collecte, l’utilisation et la communication 
des renseignements par le syndicat n’etaient pas auto- 
risees par la PIPA. Lors d’un controle judiciaire, il a ete 
juge que la PIPA portait atteinte aux droits du syndicat 
proteges par l’al. 2b) de la Charte. La Cour d’appel s’est 
dite d’accord et a accorde au syndicat une exemption 
constitutionnelle quant a l’application de la PIPA. 

Arret: Le pourvoi est rejete en grande partie. 

La PIPA pose comrne regie generate que les organi¬ 
sations ne peuvent recueillir, utiliser ou communiquer 
des renseignements personnels sans le consentement des 
interesses. Aucune des exceptions prevues par la PIPA 
ne permet au syndicat de recueillir, d’utiliser ou de com¬ 
muniquer des renseignements personnels en vue de faire 
valoir ses interets dans le cadre d’un conflit de travail. La 
question principale est celle de savoir si la PIPA atteint 
un equilibre acceptable sur le plan constitutionnel entre, 
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To the extent that PIPA restricts collection for legitimate 
labour relations purposes, it is in breach of s. 2(b) of the 
Charter and cannot be justified under s. 1. 


The purpose of PIPA is to enhance an individual’s 
control over his or her personal information by restrict¬ 
ing the collection, use and disclosure of personal infor¬ 
mation without that individual’s consent. The objective of 
providing an individual with this measure of control is 
intimately connected to individual autonomy, dignity and 
privacy, self-evidently significant social values. 

But the Act does not include any mechanisms by 
which a union’s constitutional right to freedom of ex¬ 
pression may be balanced with the interests protected 
by the legislation. This Court has long recognized the fun¬ 
damental importance of freedom of expression in the 
context of labour disputes. PIPA prohibits the collection, 
use, or disclosure of personal information for many le¬ 
gitimate, expressive purposes related to labour relations. 
Picketing represents a particularly crucial form of expres¬ 
sion with strong historical roots. PIPA imposes restric¬ 
tions on a union’s ability to communicate and persuade 
the public of its cause, impairing its ability to use one of 
its most effective bargaining strategies in the course of a 
lawful strike. This infringement of the right to freedom 
of expression is disproportionate to the government’s 
objective of providing individuals with control over the per¬ 
sonal information that they expose by crossing a pick¬ 
etline. It is therefore not justified under s. 1 of the Charter. 


Given the comprehensive and integrated structure 
of the statute, the Government of Alberta and the Infor¬ 
mation and Privacy Commissioner requested that the 
Court not select specific amendments, requesting in¬ 
stead that the entire statute be declared invalid so that 
the legislature can consider the Act as a whole. The dec¬ 
laration of invalidity is therefore granted but is suspended 
for a period of 12 months to give the legislature the op¬ 
portunity to decide how best to make the legislation con¬ 
stitutionally compliant. 

Cases Cited 

Referred to: Order P2010-003; Synergen Housing 
Co-op Ltd., 2010 CanLII 98626; Lavigne v. Canada 


d’une part, le droit des personnes d’exercer un droit de 
regard sur la collecte, T utilisation et la communication 
des renseignements personnels les concernant et, d’autre 
part, la liberte d’expression d’un syndicat. Dans la mesure 
oil la PIPA empeche la collecte de renseignements per¬ 
sonnels a des fins legitimes de relations du travail, elle 
viole l’al. 2b) de la Charte et cette violation ne saurait se 
justifier au sens de Particle premier. 

La PIPA vise a renforcer le droit de regard d’une per- 
sonne sur les renseignements personnels la concernant 
en restreignant leur collecte, leur utilisation et leur com¬ 
munication sans son consentement. L’objectif de fournir 
a une personne ce droit de regard est intimement lie a son 
autonomie, a sa dignite et a son droit a la vie privee, des 
valeurs sociales dont 1’importance va de soi. 

Mais la Loi ne prevoit aucun mecanisme permettant 
de trouver un equilibre entre les interets qu’elle protege 
et le droit constitutionnel du syndicat a la liberte d’expres¬ 
sion. La Cour reconnait depuis longtemps l’importance 
fondamentale que revet la liberte d’expression dans le 
contexte des conflits de travail. La PIPA interdit la collecte, 
Putilisation et la communication de renseignements per¬ 
sonnels qui serviraient de nombreux objectifs expressifs 
legitimes relatifs aux relations de travail. Le piquetage 
constitue une forme d’expression particulierement vitale 
et fermement ancree dans l’histoire. La PIPA restreint 
la faculte du syndicat de communiquer avec le public 
et de le convaincre du bien-fonde de sa cause, compro- 
mettant ainsi sa capacite de recourir a une de ses stra¬ 
tegies de negociation les plus efficaces au cours d’une 
greve legale. Cette atteinte au droit a la liberte d’expres¬ 
sion est disproportionnee par rapport a l’objectif du gou- 
vemement d’accorder aux personnes un droit de regard sur 
les renseignements personnels qu’elles exposent en fran- 
chissant une ligne de piquetage. Cette atteinte n’est done 
pas justifiee au sens de 1’article premier de la Charte. 

Compte tenu de l’economie exhaustive et integree 
de la Loi , le gouvernement de l’Alberta et le commis- 
saire a T information et a la protection de la vie privee 
ont demande a ce que la Cour ne fasse pas un tri parmi 
des modifications precises, mais qu’elle declare plutot 
T invalidity de la totalite de la Loi de sorte que la legis¬ 
lature puisse en traiter comme d'un tout. La declaration 
d’invalidity est done prononcee, mais suspendue pendant 
12 mois afin de donner a la legislature le temps neces- 
saire pour decider de la meilleure faijon de rendre la loi 
constitutionnelle. 

Jurisprudence 

Arrets mentionnes : Order P2010-003; Synergen 
Housing Co-op Ltd., 2010 CanLII 98626; Lavigne 
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Roderick Wiltshire, for the appellant the Attorney 
General of Alberta. 

Gwen J. Gray, Q.C., and Vanessa Cosco, for the 
respondent. 
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General of Canada. 
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vener the Attorney General of Ontario. 

Mahmud Jamal, Patricia Kosseim, Regan Morris 
and Kirk Shannon, for the intervener the Privacy 
Commissioner of Canada. 
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POURVOI contre un arret de la Cour d’appel de 
l’Alberta (les juges Slatter, McDonald et Read (ad 
hoc)), 2012 ABCA 130, 57 Alta. L.R. (5th) 249, 522 
A.R. 197, 544 W.A.C. 197, 349 D.L.R. (4th) 654, 
258 C.R.R. (2d) 110, 33 Admin. L.R. (5th) 321, 
[2012] 6 W.W.R. 211, 2012 CLLC <][210-025, 
[2012] A.J. No. 427 (QL), 2012 CarswellAlta 760, 
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ou la reparation a ete modihee) une decision de la 
juge Goss, 2011 ABQB 415,53 Alta. L.R. (5th) 235, 
509 A.R. 150, 339 D.L.R. (4th) 279, 32 Admin. L.R. 
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Glenn Solomon, c.r., et Robert W. Armstrong, 
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Gwen J. Gray, c.r., et Vanessa Cosco, pour 
T intime. 

Sean Gaudet, pour l’intervenant le procureur 
general du Canada. 

Rochelle S. Fox et Sara Weinrib, pour l’inter¬ 
venant le procureur general de V Ontario. 

Mahmud Jamal, Patricia Kosseim, Regan Morris 
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Patricia D. S. Jackson and Sarah Whitmore , for 
the intervener the Canadian Civil Liberties Asso¬ 
ciation. 

Lindsay M. Lyster, for the intervener the British 
Columbia Civil Liberties Association. 

William S. Challis , for the intervener the Infor¬ 
mation and Privacy Commissioner of Ontario. 

Simon Ruel, for the interveners the Coalition of 
British Columbia Businesses and Merit Canada. 

Written submissions only by Nitya Iyer, for 
the intervener the Information and Privacy Com¬ 
missioner of British Columbia. 

David Williams and Kristan McLeod, for the in¬ 
tervener the Alberta Federation of Labour. 

The judgment of the Court was delivered by 


Abella and Cromwell JJ. — 

Overview 

[1] This appeal requires the Court to determine 
whether Alberta’s Personal Information Protection 
Act unjustifiably limits a union’s right to freedom 
of expression in the context of a lawful strike. At 
issue is whether the Act achieves a constitutionally 
acceptable balance between the interests of indi¬ 
viduals in controlling the collection, use and dis¬ 
closure of their personal information and a union’s 
freedom of expression. 


[2] The dispute in this case arose when the United 
Food and Commercial Workers, Local 401 recorded 
and photographed individuals crossing its picketline 
for use in its labour dispute. Several individuals 
whose images were captured complained to the 
Information and Privacy Commissioner of Alberta 
that the Union’s activities contravened the Personal 
Information Protection Act, S.A. 2003, c. P-6.5 


Patricia D. S. Jackson et Sarah Whitmore, pour 
l’intervenante 1’Association canadienne des libertes 
civiles. 

Lindsay M. Lyster, pour l’intervenante 1’Associa¬ 
tion des libertes civiles de la Colombie-Britannique. 

William S. Challis, pour l’intervenant le com- 
missaire a T information et a la protection de la vie 
privee de 1’Ontario. 

Simon Ruel, pour les intervenantes Coalition of 
British Columbia Businesses et Merit Canada. 

Argumentation ecrite seulement par Nitya 
Iyer, pour l’intervenant Information and Privacy 
Commissioner of British Columbia. 

David Williams et Kristan McLeod, pour 
l’intervenante Alberta Federation of Labour. 

Version francaise du jugement de la Cour rendu 
par 

Les juges Abella et Cromwell — 

Vue d’ensemble 

[1] Dans le present pourvoi, la Cour doit 
determiner si la Personal Information Protection 
Act de l’Alberta restreint indument le droit d’un 
syndicat a la liberte d’expression dans le cadre 
d’une greve legale. II s’agit de savoir si la Loi atteint 
un equilibre acceptable sur le plan constitutionnel 
entre, d’une part, le droit des personnes d’exercer 
un droit de regard sur la collecte, l’utilisation et la 
communication des renseignements personnels les 
concernant et, d’autre part, la liberte d’expression 
d’un syndicat. 

[2] Le litige dont il est question en l’espece a pris 
naissance lorsque le syndicat des Travailleurs et 
travailleuses unis de 1’alimentation et du commerce, 
section locale 401 (« syndicat ») a enregistre des 
videos et pris des photos de personnes en train 
de franchir sa ligne de piquetage, en vue de s’en 
servir par la suite dans le cadre de son conflit de 
travail. Plusieurs des personnes dont les images 
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(“PIPA”), which restricts the collection, use and 
disclosure of personal information by a range of 
organizations. Those individuals were successful, 
prompting an application for judicial review on 
the basis that the legislation infringed the Union’s 
right to freedom of expression under s. 2(b) of the 
Canadian Charter of Rights and Freedoms and that 
this infringement was not justified under s. 1. 


[3] In our view, the legislation violates s. 2(b) be¬ 
cause its impact on freedom of expression in the 
labour context is disproportionate and the infringe¬ 
ment is not justified under s. 1. 

Facts 

[4] The Union represents employees at the Pal¬ 
ace Casino at West Edmonton Mall in Alberta. In 
2006, during a lawful strike which lasted 305 days, 
both the Union and a security company hired by 
the employer video-taped and photographed the 
picketline near the main entrance to the Casino. 
The Union posted signs in the area of the pick¬ 
eting stating that images of persons crossing the 
picketline might be placed on a website called 
www.casinoscabs.ca. 


[5] Several individuals who were recorded cross¬ 
ing the picketline filed complaints with the Alberta 
Information and Privacy Commissioner under PIPA. 
The Vice-President of the Casino complained that 
he was photographed or video-taped and that two pic¬ 
tures of him were used on a poster displayed at 
the picketline with the text: “This is [x’s] Police Mug- 
shot.” Images of his head were also used in union 
newsletters and strike leaflets with captions intended 
to be humorous. Another complainant, a member of 
the public, testified that cameras were trained on the 
entrance to the Casino where he would regularly 


avaient ete captees se sont plaintes au commissaire 
a T information et a la protection de la vie privee 
de l'Alberta (« commissaire ») que les activites du 
syndicat contrevenaient a la Personal Information 
Protection Act, S.A. 2003, ch. P-6.5 (« PIPA » 
ou « Loi »), qui restreint la faculte d’un certain 
nombre d’organismes de recueillir, d’utiliser et de 
communiquer des renseignements personnels. Ces 
personnes ayant obtenu gain de cause, le syndicat 
a formule une demande de controle judiciaire dans 
laquelle il a allegue que la loi en question portait 
atteinte a la liberte d’expression que lui garantit 
l’al. 2b) de la Charte canadienne des droits et liber- 
tes et que cette atteinte n’etait pas justifiee au sens 
de Particle premier. 

[3] A notre avis, non seulement la Loi viole- 
t-elle Pal. 2b) parce que ses repercussions sur la 
liberte d’expression dans le contexte du travail sont 
demesurees, mais l’atteinte qu’elle cause n’est pas 
justifiee au sens de Particle premier. 

Les faits 

[4] Le syndicat represente les employes du Palace 
Casino du West Edmonton Mall, situe en Alberta. 
En 2006, a l’occasion d’une greve legale qui a dure 
305 jours, tant le syndicat qu’une agence de securite 
engagee par l’employeur ont enregistre des videos 
et pris des photos de la ligne de piquetage dressee 
pres de P entree principale du casino. Le syndicat a 
installe des affiches a l’interieur de la zone de pique¬ 
tage annongant que les images des personnes qui 
franchissaient la ligne etaient susceptibles d’etre 
publiees sur le site Web www.casinoscabs.ca. 

[5] Plusieurs des personnes filmees ou photo- 
graphiees en train de franchir la ligne de pique¬ 
tage ont depose une plainte, en application de la 
PIPA , aupres du commissaire a l’information et a 
la protection de la vie privee de l’Alberta. Le vice- 
president du casino s’est plaint d’avoir ete pho¬ 
tographic ou filme sur bande video, et du fait que 
deux photos de lui s’etaient retrouvees sur une 
affiche exhibee a la ligne de piquetage et portant 
la mention : [traduction] « Photos signaletiques 
de la police de [x] ». Des images de son visage 
se sont egalement retrouvees sur des tracts et des 
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meet friends. A third complainant testified that she 
had been photographed and video-taped while work¬ 
ing near the Casino entrance. No recordings of the 
complainants were placed on the website. 


[6] The Commissioner appointed an Adjudicator 
to decide whether the Union, in collecting, using 
and disclosing personal information about individ¬ 
uals without their consent had contravened PIPA. 
In Alberta, the Administrative Procedures and Ju¬ 
risdiction Act, R.S.A. 2000, c. A-3, and accompa¬ 
nying regulations prevent the Commissioner from 
deciding questions of constitutional law. As a result, 
the Adjudicator lacked jurisdiction to consider the 
Union’s arguments on the constitutionality of PIPA 
or its application to the Union’s activities. The Ad¬ 
judicator accepted the Union’s evidence that it is com¬ 
mon practice in Alberta for both employers and 
unions to video-tape and photograph picketlines 
and that the Union did so for the following reasons: 


• informing the public about the strike, including 
through pamphlets, newsletters and a website; 

• informing picketing Union members about the 
strike, including through pamphlets, newsletters 
and a website; 


• dissuading people from crossing the picketline; 

• acting as a deterrent to violence from non- 
picketers; 

• gathering evidence should it become relevant 
to an investigation or legal proceeding (both of 


bulletins d’information du syndicat avec des legen- 
des qui se voulaient humoristiques. Un autre plai- 
gnant, un simple citoyen, a explique qu’il y avait 
des cameras a T entree du casino, la ou il rencontrait 
frequemment des amis. Une troisieme plaignante a 
affirme avoir ete photographiee et filmee sur bande 
video alors qu’elle travaillait pres de l’entree du 
casino. Aucune image des plaignants n’a ete publiee 
sur le site Web. 

[6] Le commissaire a designe une arbitre char¬ 
gee de decider si le syndicat avait contrevenu a la 
PIPA en recueillant, utilisant et communiquant des 
renseignements personnels sans le consentement 
des personnes a qui ils se rapportent. En Alberta, 
VAdministrative Procedures and Jurisdiction Act, 
R.S.A. 2000, ch. A-3, et ses reglements duplica¬ 
tion empechent le commissaire de trancher des 
questions de droit constitutionnel. L’arbitre n’avait 
done pas competence pour examiner les arguments 
du syndicat quant a la constitutionnalite de la PIPA 
ou quant a son application aux activites du syndicat. 
L’arbitre a accepte les elements de preuve du syn¬ 
dicat suivant lesquels il est courant en Alberta que 
les employeurs et les syndicats enregistrent sur 
bande video et photographient ce qui se passe sur 
les lignes de piquetage. Elle a ajoute que le syndicat 
T avait fait pour les raisons suivantes : 

• informer le public au sujet de la greve, notamment 
au moyen de tracts, de bulletins d’information 
et d’un site Web; 

• informer les membres du syndicat qui faisaient 
du piquetage au sujet de la greve, notamment 
au moyen de tracts, de bulletins d’information 
et d’un site Web; 

• dissuader quiconque de franchir la ligne de 
piquetage; 

• s’en servir comme moyen pour dissuader les 
personnes ne faisant pas de piquetage de recou- 
rir a la violence; 

• recueillir des elements de preuve qui pourraient 
s’averer utiles lors d’une enquete ou d’une 
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altercations as well as to show long periods of 
peaceful picketing); 

• creating material for use as a training tool for 
Union members; 

• providing material to other unions for educa¬ 
tional purposes; 

• supporting morale on the picket line with the 
use of humour; 

• responding to similar activity on the part of the 
employer; and 

• deterring theft of Union property. 

{Order P2008-008; United Food and Commercial 
Workers, Local 401, 2009 CanLII 90942 (AB OIPC), 
at para. 20) 

The Adjudicator concluded that “many of these 
purposes also promoted the underlying purpose 
of the strike — that of achieving a resolution to 
the labour dispute [in favour] of the Union”: 
para. 20. The Adjudicator concluded that the 
Union’s collection, use and disclosure of private 
information was for an expressive purpose. As 
she put it, “one of the primary purposes of the 
Union’s information collection was to dissuade 
people from crossing the picket line”: para. 51. She 
also concluded that she was not aware of, and had 
not been referred to, any provisions of PIPA that 
would authorize collection, use and disclosure of 
personal information for that purpose: para. 67. She 
rejected the Union’s claim that it was covered by 
the “journalistic purposes” exemption because its 
activities were also aimed at resolving the labour 
dispute in its favour. The “journalistic purposes” 
exemption in the Act therefore did not apply to 
the extent that the information was collected, 
used or disclosed for other purposes. The Union’s 
ancillary argument — that the collection, use and 
disclosure of personal information was authorized 
under another exemption — a possible investigation 
or legal proceeding — was accepted, but was not 


instance judiciaire (tant en ce qui concerne les 
altercations que pour faire la preuve des lon¬ 
gues periodes de piquetage paisible); 

• creer du materiel didactique pouvant servir a la 
formation des membres du syndicat; 

• offrir du materiel educatif aux autres syndicats; 

• appuyer le moral des syndiques sur la ligne de 
piquetage en recourant a 1’humour; 

• reagir aux mesures semblables prises par 
Temployeur; 

• dissuader le vol de biens appartenant au syn¬ 
dicat. 

(Order P2008-008; United Food and Commercial 
Workers, Local 401, 2009 CanLII 90942 (OIPC 
Alb.), par. 20) 

L’arbitre a conclu que [traduction] « bon nombre 
des objectifs en question favorisaient egalement 
l’atteinte de l’objectif fondamental de la greve, 
soit celui de parvenir a un reglement du conflit de 
travail en faveur du syndicat » (par. 20). L’arbitre a 
aussi conclu que la collecte, l’utilisation et la com¬ 
munication de renseignements personnels par le 
syndicat visaient un objectif de nature expressive. 
A cet egard, elle a affirme qu’« en recueillant les ren¬ 
seignements en question, le syndicat visait notam- 
ment a dissuader les gens de franchir la ligne de 
piquetage » (par. 51). L’arbitre a egalement conclu 
qu’elle ne connaissait, et qu’on ne lui avait cite, 
aucune disposition de la PIPA autorisant la collecte, 
l'utilisation et la communication de renseignements 
personnels a cette hn (par. 67). Elle a rejete 1’argu¬ 
ment du syndicat suivant lequel ce dernier etait 
protege par l’exception relative aux « fins journalis- 
tiques », puisque ses activites visaient egalement 
a resoudre le conflit de travail en sa faveur. Pour 
elle, l’exception relative aux « fins journalistiques » 
prevue par la Loi ne s’appliquait done pas, des 
lors que les renseignements avaient ete recueillis, 
utilises ou communiques a d’autres fins. L’argument 
accessoire du syndicat suivant lequel la collecte, 
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sufficient to exempt the Union’s activity from PIPA 
for any other purpose. The Union was ordered to 
stop collecting the personal information for any pur¬ 
poses other than a possible investigation or legal pro¬ 
ceeding and to destroy any personal information it 
had in its possession that had been obtained in con¬ 
travention of the Act. 


[7] On judicial review, the Union argued that the 
provisions of PIPA that prevent it from collecting, 
using and disclosing personal information obtained 
from its lawful picketline infringed s. 2(b) of the 
Charter (2011 ABQB 415, 53 Alta. L.R. (5th) 235). 
The chambers judge found that the Union’s activity 
had expressive content and that there was no reason 
to exclude it from the protection of s. 2(b). She 
found that PIPA , as interpreted by the Adjudicator, 
directly limited the Union’s freedom of expression 
by preventing the Union from collecting, using, and 
disclosing personal information obtained about in¬ 
dividuals while they were in public view. She also 
concluded that the breach could not be justified 
under s. 1. 


[8] The Court of Appeal was of the view that the 
real issue in the case was whether it was justifiable 
to restrain expression in support of labour relations 
and collective bargaining activities (2012 ABCA 
130, 57 Alta. L.R. (5th) 249). It concluded that PIPA 
was overbroad. The privacy interest at stake was mi¬ 
nor since the complainants were in a public place, 
crossing a picketline, and had notice that images 
were being collected. On the other side of the bal¬ 
ance was the right of workers to engage in collec¬ 
tive bargaining and of the Union to communicate 
with the public: para. 74. The Court of Appeal 
agreed with the chambers judge that there was a 
breach of s. 2(b) that could not be saved under s. 1 


l’utilisation et la communication des renseigne- 
ments personnels etaient autorisees par une autre 
exception — soit celle relative a la tenue d’une even- 
tuelle enquete ou a Tintroduction d’une eventuelle 
instance judiciaire — a ete accepte, mais cela n’etait 
pas suffisant pour soustraire ses activites a T appli¬ 
cation de la PIPA a toute autre fin. Le syndicat a 
done repu l’ordre de cesser de recueillir des rensei- 
gnements personnels a toute autre fin qu’une even¬ 
tuelle enquete ou instance judiciaire ainsi que de 
detruire tout renseignement personnel qu’il avait 
en sa possession et qui avait ete obtenu en con¬ 
travention de la Loi. 

[7] Lors du controle judiciaire, le syndicat a fait 
valoir que les dispositions de la PIPA qui l’empe- 
chaient de recueillir, d’utiliser et de communiquer 
des renseignements personnels obtenus sur sa ligne 
de piquetage licite contrevenaient a l’alinea 2b) de la 
Charte (2011 ABQB 415, 53 Alta. L.R. (5th) 235). 
La juge en son cabinet a conclu que les activites du 
syndicat comportaient un contenu expressif et qu’il 
n’y avait aucune raison de les soustraire a la pro¬ 
tection de l’al. 2b). Elle a affirme que, selon l’inter- 
pretation que l’arbitre lui en avait donnee, la PIPA 
restreignait directement la liberte d’expression du 
syndicat en lui interdisant de recueillir, d’utiliser et 
de communiquer des renseignements personnels 
concernant des personnes alors qu’elles etaient a 
la vue du public. Elle a egalement conclu que cette 
violation ne pouvait se justifier au sens de 1’article 
premier. 

[8] La Cour d’appel s’est dite d’avis que la veri¬ 
table question en litige etait celle de savoir s’il etait 
justihe de restreindre Texpression favorable aux 
activites se rapportant a des relations de travail et 
a une negociation collective (2012 ABCA 130, 57 
Alta. L.R. (5th) 249). Elle a conclu que la PIPA 
avait une portee trop large. En effet, d’une part, le 
droit au respect de la vie privee en jeu etait mineur, 
puisque les plaignants se trouvaient dans un lieu 
public, qu’ils franchissaient une ligne de pique¬ 
tage et qu’ils etaient avises que des images etaient 
recueillies. D’autre part, il fallait tenir compte du 
droit des travailleurs de negocier collectivement et 
de celui du syndicat de communiquer avec le public 
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and it therefore granted the Union a constitutional 
exemption from the application of PIPA. 


Analysis 

[9] The stated constitutional questions in this case 

are: 

1. Do the Personal Information Protection Act, 
S.A. 2003, c. P-6.5, and the Personal Information 
Protection Act Regulation, Alta. Reg. 366/2003, 
violate s. 2(b) of the Canadian Charter of Rights and 
Freedoms insofar as they restrict a union’s ability to 
collect, use or disclose personal information during 
the course of a lawful strike? 

2. If so, is the infringement a reasonable limit pre¬ 
scribed by law, which can be demonstrably justified 
in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms ? 


[10] We turn first to the question of whether PIPA 
limits freedom of expression. This case arises in 
the specific factual context that was before the Ad¬ 
judicator, but the challenge is to PIPA as a whole. 
While there was some debate about whether par¬ 
ticular aspects of the conduct engaged in by the 
Union were protected by s. 2(b), there can be no 
doubt, in our view, that PIPA limits expressive ac¬ 
tivity that is so protected. The reviewing judge and 
the Court of Appeal both recognized that the col¬ 
lection, use and disclosure of personal information 
by the Union in the context of picketing during a 
lawful strike is inherently expressive. We agree. 


[11] As the parties conceded, freedom of expres¬ 
sion under s. 2(b) is clearly engaged by the Union’s 
activities. The Union collected personal informa¬ 
tion by recording the picketline. One of the primary 


(par. 74). La Cour d’appel s’est aussi dite d’accord 
avec la juge en son cabinet pour conclure que la 
violation de Tal. 2b) ne pouvait etre justifiee au 
sens de T article premier et elle a done accorde au 
syndicat une exemption constitutionnelle quant a 
Tapplication de la PIPA. 

Analyse 

[9] Les questions constitutionnelles enoncees en 
l'espece sont les suivantes : 

1. La Personal Information Protection Act, S.A. 2003, 
ch. P-6.5, et le Personal Information Protection 
Act Regulation, Alta. Reg. 366/2003, portent-ils 
atteinte aux droits proteges par l’al. 2b) de la Charte 
canadienne des droits et libertes dans la mesure oil 
ils limitent la capacite d’un syndicat de recueillir, 
d’utiliser ou de communiquer des renseignements 
personnels pendant une greve legale? 

2. Dans P affirmative, cette atteinte constitue-t-elle une 
limite raisonnable, prescrite par une regie de droit, 
dont la justification peut etre demontree dans une 
societe fibre et democratique au sens de Particle 
premier de la Charte canadienne des droits et 
libertes ? 

[10] Examinons d’abord la question de savoir si 
la PIPA restreint la liberte d’expression. La presente 
affaire est survenue dans le contexte factuel precis 
qui a ete soumis a l’arbitre, mais e’est la PIPA dans 
son ensemble qui est contestee. Bien qu’il y ait eu 
un certain debat quant a la question de savoir si 
des aspects particuliers des agissements du syndi¬ 
cat etaient proteges par l’al. 2b), il nous apparait 
incontestable que la PIPA restreint les activites 
expressives ainsi protegees. La juge saisie de la 
demande de controle judiciaire ainsi que la Cour 
d’appel ont toutes deux reconnu que la collecte, 
l'utilisation et la communication, par le syndicat, 
de renseignements personnels dans le contexte 
d’un piquetage au cours d’une greve legale consti- 
tuaient intrinsequement des activites expressives. 
Nous sommes du meme avis. 

[11] Comme Pont admis les parties, les activites 
du syndicat font manifestement intervenir la liberte 
d’expression protegee par Pal. 2b). Le syndicat a 
recueilli des renseignements personnels en filmant 
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purposes for the Union’s collection of personal infor¬ 
mation was, as the Adjudicator recognized, to dis¬ 
suade people from crossing the picketline: para. 51; 
Goss J., at paras. 31-34; Court of Appeal, at para. 64. 
Recording conduct related to picketing and, in par¬ 
ticular, recording a lawful picketline and any in¬ 
dividuals who crossed it, is expressive activity: its 
purpose was to persuade individuals to support the 
Union. So too is recording and potentially using or 
distributing recordings of persons crossing the pick¬ 
etline for deterring people from crossing the pick¬ 
etline and informing the public about the strike. 


[12] To understand how PI PA limited the Union’s 
expressive activities, it is helpful to review the leg¬ 
islation in some detail. 


[13] Alberta’s PIP A was inspired by the federal 
Personal Information Protection and Electronic 
Documents Act, S.C. 2000, c. 5 (“ PIPEDA ”). Both 
pieces of legislation are part of an international 
movement towards giving individuals better control 
over their personal information: Eloise Gratton, 
Understanding Personal Information: Managing 
Privacy Risks (2013), at pp. 6 ff. PIPEDA generally 
applies to private sector organizations engaged in 
commercial activities in any province. It does not 
apply, however, if the Governor in Council deter¬ 
mines that there is comparable protection in place 
in the province, as is the case with respect to P1PA 
in Alberta: PIPEDA, s. 26(2)(/>); Michel W. Drapeau 
and Marc-Aurele Racicot, Protection of Privacy 
in the Canadian Private and Health Sectors 2013 
(2012), at p. AB-3. 


[14] PIPA’s stated purpose is almost identical to 
that of the PIPEDA. PIPA’s purpose is explicitly set 
out in s. 3, which states that it is 

to govern the collection, use and disclosure of personal 
information by organizations in a manner that recognizes 


et photographiant la ligne de piquetage. Comme l’a 
reconnu l’arbitre, en recueillant des renseignements 
personnels, le syndicat visait notamment a dissuader 
quiconque de franchir la ligne de piquetage (par. 51; 
motifs de la juge Goss, par. 31-34; motifs de la Cour 
d’appel, par. 64). Le fait de filmer et de photogra- 
phier des actes relatifs au piquetage, plus particu- 
lierement relatifs a une ligne de piquetage legale 
et a toute personne qui la franchit, est une activite 
expressive : il s’agit de persuader des personnes 
d’appuyer le syndicat. II en est de meme du fait de 
filmer ou de prendre des photos ainsi que de poten- 
tiellement utiliser ou distribuer les enregistrements 
montrant des personnes en train de franchir la ligne 
de piquetage : dans ce cas, il s’agit de dissuader qui¬ 
conque de faire de meme et de renseigner le public 
sur la greve. 

[12] Pour comprendre comment la PI PA restreint 
les activites expressives du syndicat, il est utile 
d’examiner la loi en question de facon assez detail- 
lee. 

[13] La PIPA de TAlberta s’inspire d’une loi fede- 
rale, la Loi sur la protection des renseignements per¬ 
sonnels et les documents electroniques, L.C. 2000, 
ch. 5 (« LPRPDE »). Ces deux lois s’inscrivent dans 
une tendance internationale vers la reconnaissance 
d'un plus grand droit de regard des personnes sur 
les renseignements personnels les concernant 
(Eloise Gratton, Understanding Personal Informa¬ 
tion : Managing Privacy Risks (2013), p. 6 et suiv.). 
La LPRPDE s’applique de maniere generate aux 
organisations du secteur prive qui se livrent a des 
activites commerciales dans une province. Elle ne 
s’applique toutefois pas si le gouverneur en conseil 
estime qu’il existe deja une protection comparable 
dans la province en question, comme c’est le cas 
avec la PIPA en Alberta ( LPRPDE, al. 26(2)/?); 
Michel W. Drapeau et Marc-Aurele Racicot, Pro¬ 
tection of Privacy in the Canadian Private and 
Health Sectors 2013 (2012), p. AB-3). 

[14] L'objectif declare de la PIPA est presque 
identique a celui de la LPRPDE et est explicite- 
ment enonce a son art. 3 : 

[TRADUCTION] . . . regir la collecte, l’utilisation et la 
communication de renseignements personnels d’une 
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both the right of an individual to have his or her personal 
information protected and the need of organizations to col¬ 
lect, use or disclose personal information for purposes 
that are reasonable. 

[15] The scope of PI PA is, however, consider¬ 
ably broader than that of PIPEDA. Unlike PIPEDA, 
PIPA\ limitations on the collection, use and dis¬ 
closure of personal information are not restricted 
to those activities undertaken for commercial pur¬ 
poses. Instead, P1PA establishes a general rule that 
organizations cannot collect, use or disclose personal 
information without consent: s. 7(1). Except as pro¬ 
vided for by PIPA, it “applies to every organization 
and in respect of all personal information”: s. 4(1). 
The term “organization” includes a corporation, an 
unincoiporated association, a trade union, a partner¬ 
ship, or an individual acting in a commercial capac¬ 
ity: s. 1(1 )(i). The term “personal information” is 
defined broadly to mean “information about an 
identifiable individual”: s. l(l)(k). The Commis¬ 
sioner has made it clear that personal information 
includes information that is not “private”, so that 
“personal information does not lose its character as 
personal information if the information is widely 
or publicly known”: Order P2010-003; Synergen 
Housing Co-op Ltd., 2010 CanLII 98626 (AB 
OIPC), at para. 17. 


[16] The breadth of PIPA is mitigated by a se¬ 
ries of exemptions. The most relevant include the 
following. First, through a restriction on the def¬ 
inition of “organization”, PIPA excludes from its 
application individuals acting in a “personal or do¬ 
mestic capacity”: ss. 1(1 )(i) and 4(3)(a). Second, 
s. 56(2) and (3) operate together so that PIPA does 
not apply to a non-profit organization unless that 
organization collects, uses, or discloses information 
in connection with a commercial activity. Third, 
the application provision indicates that PIPA does 


maniere qui tient compte a la fois du droit des individus 
a la protection des renseignements personnels qui les 
concernent et du besoin des organisations de recueillir, 
d’utiliser ou de communiquer des renseignements per¬ 
sonnels a des fins raisonnables. 

[15] La PIPA a toutefois une portee beaucoup plus 
large que la LPRPDE. En effet, contrairement aux 
mesures prevues par cette derniere, les restrictions 
que prevoit la PIPA quant a la collecte, a l’utilisation 
et a la communication des renseignements person¬ 
nels ne visent pas uniquement les activites ayant 
des fins commerciales. La PIPA pose plutot comme 
regie generale que les organisations ne peuvent 
recueillir, utiliser ou communiquer des renseigne¬ 
ments personnels sans le consentement des inte- 
resses (par. 7(1)). Sauf dans la mesure prevue par 
la PIPA, celle-ci [traduction] « s’applique a toute 
organisation et a Legat'd de tout renseignement 
personnel » (par. 4(1)). Le mot « organisation » 
s’entend notamment des personnes morales, des 
associations non constitutes en personne morale, 
des organisations syndicales, des societes de per¬ 
sonnes et des personnes physiques agissant dans 
le cadre d’une activite commerciale (al. l(l)i)). 
L’expression « renseignements personnels » est 
definie de faqon large comme « tout renseignement 
concernant une personne identifiable » (al. l(l)k)). 
Le commissaire a bien precise que les renseigne¬ 
ments personnels comprennent ceux qui ne sont pas 
« prives », de sorte que [traduction] « les rensei¬ 
gnements ne perdent pas leur caractere de rensei¬ 
gnements personnels s’ils sont largement diffuses 
ou connus du public » (Order P20I0-003; Synergen 
Housing Co-op Ltd., 2010 CanLII 98626 (OIPC 
Alb.), par. 17). 

[16] Une serie d’exceptions limite cependant 
la portee de la PIPA. En voici certaines des plus 
pertinentes. Premierement, en limitant la portee de 
la definition du mot « organisation », la Loi exclut 
de son champ d’application les personnes qui agis- 
sent [traduction] « a titre personnel ou familial » 
(al. l(l)i) et al. 4(3)a)). Deuxiemement, compte 
tenu de Leffet combine des par. 56(2) et (3), la PIPA 
ne s’applique pas aux organismes sans but lucratif 
a moins que ceux-ci ne recueillent, utilisent ou 
communiquent des renseignements dans le cadre 
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not apply in certain circumstances, including when 
information is collected, used, or disclosed for 
“artistic or literary purposes and for no other pur¬ 
pose” (s. 4(3)(b)) or when it is collected, used or dis¬ 
closed for “journalistic purposes and for no other 
purpose” (s. 4(3)(c)). Finally, PIPA creates an excep¬ 
tion to the consent requirement where the collection, 
use or disclosure of the information is reasonable for 
the purposes of an investigation or a legal proceeding 
(ss. 14(d), 17(d), 20(f) and (m)) or the information 
is “publicly available as prescribed or otherwise de¬ 
termined by the regulations” (ss. 14(e), 17(e) and 
20(j)). The term “publicly available” is narrowly 
defined in s. 7 of the Personal Information Pro¬ 
tection Act Regulation, Alta. Reg. 366/2003, to 
mean information that is available: in a telephone 
or business directory (or other similar registry); in 
a record of a quasi-judicial body; or in a magazine, 
book, or newspaper. 


[17] Given the Adjudicator’s finding that none 
of these exemptions applied to allow the Union to 
collect, use and disclose personal information for 
the purpose of advancing its interests in a labour 
dispute, we conclude without difficulty that it re¬ 
stricts freedom of expression. 


[18] This brings us to the s. 1 analysis. At this 
stage, we must determine whether PIPA serves 
a pressing and substantial objective and, if so, 
whether its provisions are rationally connected to 
that objective, whether it impairs the right to free¬ 
dom of expression no more than is necessary, and 
whether its effects are proportionate to the gov¬ 
ernment’s objective. While PIPA is rationally con¬ 
nected to a pressing and substantial objective, its 
broad limitations on freedom of expression are not 
demonstrably justified because its limitations on 
expression are disproportionate to the benefits the 
legislation seeks to promote. 


d’une activite commerciale. Troisiemement, les dis¬ 
positions de la Loi relatives a son champ d’appli¬ 
cation precisent qu’elle ne s’applique pas dans 
certaines circonstances, notamment lorsque les 
renseignements sont recueillis, utilises ou commu¬ 
niques « a des fins artistiques ou litteraires et a 
aucune autre fin » (al. 4(3)b)) ou « a des fins jour- 
nalistiques eta aucune autre fin » (al. 4(3)c)). Enfin, 
la PIPA prevoit une exception a l’exigence du con- 
sentement lorsque la collecte, Tutilisation ou la com¬ 
munication des renseignements est raisonnable a 
des fins relatives a une enquete ou a une instance 
judiciaire (al. 14d), 17d), 20f) et 20m)) ou lorsque 
les renseignements sont « accessibles au public 
selon ce qui est prescrit ou autrement prevu par 
reglement » (al. 14e), 17e) et 20j)). L’article 7 du 
Personal Information Protection Act Regulation, 
Alta. Reg. 366/2003, donne une definition etroite de 
l’expression [traduction] « accessibles au public », 
en precisant qu’il s’agit de renseignements que l’on 
peut obtenir en consultant un annuaire telephonique 
ou commercial (ou tout autre repertoire semblable), 
les registres d’un organisme quasi judiciaire ou 
encore un magazine, un livre ou un journal. 

[17] Vu la conclusion de l’arbitre suivant laquelle 
aucune des exceptions susmentionnees ne s’appli- 
quait de maniere a permettre au syndicat de recueil- 
lir, d’utiliser et de communiquer des renseignements 
personnels en vue de faire valoir ses interets dans le 
cadre d’un conflit de travail, nous n’avons aucune 
difficulty a conclure que la Loi restreint la liberte 
d’expression du syndicat. 

[18] Cela nous amene a l’analyse fondee sur 
l’article premier. A cette etape-ci, il nous faut 
determiner si la PIPA vise un objectif urgent et 
reel et, dans T affirmative, si ses dispositions sont 
rationnellement liees a cet objectif, si cet objec¬ 
tif porte atteinte au droit a la liberte d’expression 
au-dela de ce qui est necessaire et si ses effets sont 
proportionnels a Tobjectif du gouvernement. Bien 
que la PIPA soit rationnellement liee a un objec¬ 
tif urgent et reel, la justification des restrictions 
considerables qu’elle impose a la liberte d’expres¬ 
sion ne peut se demontrer parce que ces restrictions 
sont disproportionnees par rapport aux bienfaits 
qu’elle cherche a promouvoir. 


2013 SCC 62 (Can LI I) 



[2013] 3 R.C.S. 


ALBERTA c. T.U.A.C. Les juges Abella et Cromwell 


747 


[19] There is no dispute that PIPA has a pressing 
and substantial objective. The purpose of PIPA is 
explicitly set out in s. 3, as previously noted, which 
states: 

3 The purpose of this Act is to govern the collection, use 
and disclosure of personal information by organizations 
in a manner that recognizes both the right of an individual 
to have his or her personal information protected and the 
need of organizations to collect, use or disclose personal 
information for purposes that are reasonable. 

The focus is on providing an individual with 
some measure of control over his or her personal 
information: Gratton, at pp. 6 ff. The ability of in¬ 
dividuals to control their personal information is 
intimately connected to their individual autonomy, 
dignity and privacy. These are fundamental values 
that lie at the heart of a democracy. As this Court 
has previously recognized, legislation which aims 
to protect control over personal information should 
be characterized as “quasi-constitutional” because 
of the fundamental role privacy plays in the preser¬ 
vation of a free and democratic society: Lavigne v. 
Canada (Office of the Commissioner of Official Lan¬ 
guages), [2002] 2 S.C.R. 773, at para. 24; Dagg v. 
Canada (Minister of Finance), [1997] 2 S.C.R. 403, 
at paras. 65-66; H.J. Heinz Co. of Canada Ltd. v. 
Canada (Attorney General), [2006] 1 S.C.R. 441, 
at para. 28. 

[20] PIPA' s objective is increasingly significant 
in the modern context, where new technologies 
give organizations an almost unlimited capacity to 
collect personal information, analyze it, use it and 
communicate it to others for their own purposes. 
There is also no serious question that PIPA is ratio¬ 
nally connected to this important objective. As the 
Union acknowledges, PIPA directly addresses the 
objective by imposing broad restrictions on the 
collection, use and disclosure of personal informa¬ 
tion. However, in our view, these broad restrictions 
are not justified because they are disproportion¬ 
ate to the benefits the legislation seeks to promote. 
In other words, “the Charter infringement is too 
high a price to pay for the benefit of the law”: 


[19] II est acquis aux debats que la PIPA vise un 
objectif urgent et reel. Son objet est explicitement 
enonce a Tart. 3 qui, comme nous l’avons deja 
signale, prevoit que : 

[TRADUCTION] 3 La presente loi a pour objet de regir 
la collecte, l’utilisation et la communication de ren- 
seignements personnels d’une maniere qui tient compte 
a la fois du droit des individus a la protection des rensei- 
gnements personnels qui les concernent et du besoin des 
organisations de recueillir, d’utiliser ou de communiquer 
des renseignements personnels a des fins raisonnables. 

La Loi cherche d’abord et avant tout a conferer aux 
personnes un certain droit de regard sur les rensei¬ 
gnements personnels les concernant (Gratton, p. 6 
et suiv.). Or, la faculte d’une personne d’exercer un 
tel droit est intimement liee a son autonomie, a sa 
dignite et a son droit a la vie privee. II s’agit de 
valeurs fondamentales qui se situent au coeur de 
toute democratic. Ainsi que la Cour l’a deja reconnu, 
une loi qui vise a proteger un droit de regard sur des 
renseignements personnels devrait etre qualifiee de 
« quasi constitutionnelle » en raison du role fon- 
damental que joue le respect de la vie privee dans 
le maintien d’une societe fibre et democratique 
(Lavigne c. Canada (Commissariat aux langues offi- 
cielles), [2002] 2 R.C.S. 773, par. 24; Dagg c. 
Canada (Ministre des Finances), [1997] 2 R.C.S. 
403, par. 65-66; Cie H.J. Heinz du Canada Itee c. 
Canada (Procureur general), [2006] 1 R.C.S. 441, 
par. 28). 

[20] L’objectif vise par la PIPA gagne en impor¬ 
tance a l’ere moderne, ou les nouvelles technolo¬ 
gies fournissent aux organisations une capacite 
quasi illimitee de recueillir des renseignements 
personnels, de les analyser, de les utiliser et de les 
communiquer a autrui pour leurs propres fins. En 
outre, on ne peut serieusement mettre en doute V exis¬ 
tence d’un lien rationnel entre la PIPA et cet objec¬ 
tif important. Comme le reconnait le syndicat, la 
Loi aborde de front cet objectif en restreignant 
considerablement la collecte, rutilisation et la com¬ 
munication des renseignements personnels. Ces 
restrictions considerables nous paraissent toute- 
fois injustifiees parce qu’elles sont disproportion- 
nees par rapport aux bienfaits que la loi cherche a 
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Peter W. Hogg, Constitutional Law of Canada 
(5th ed. Supp.), vol. 2, at p. 38-43. 


[21] The beneficial effects of PIPA’s goal are 
demonstrable. PIPA seeks to enhance an individual’s 
control over his or her personal information by re¬ 
stricting who can collect, use and disclose personal 
information without that individual’s consent and 
the scope of such collection, use and disclosure. 
PIPA and legislation like it reflect an emerging 
recognition that the list of those who may access 
and use personal information has expanded dra¬ 
matically and now includes many private sector 
actors. PIPA seeks to regulate the use of personal 
information and thereby to protect informational 
privacy, the foundational principle of which is that 
“all information about a person is in a fundamental 
way his own, for him to communicate or retain . . . 
as he sees fit”: Report of a Task Force established 
jointly by the Department of Communications/ 
Department of Justice, Privacy and Computers 
(1972), at p. 13. 


[22] Insofar as PIPA seeks to safeguard infor¬ 
mational privacy, it is “quasi-constitutional” in na¬ 
ture: Lavigne, at para. 24; Dagg, at paras. 65-66; 
H.J. Heinz, at para. 28. The importance of the pro¬ 
tection of privacy in a vibrant democracy cannot 
be overstated: see John D. R. Craig, “Invasion of 
Privacy and Charter Values: The Common-Law Tort 
Awakens” (1997), 42 McGill L.J. 355, at pp. 360- 
61. As Chris D. L. Hunt writes in “Conceptualizing 
Privacy and Elucidating its Importance: Founda¬ 
tional Considerations for the Development of Can¬ 
ada’s Fledgling Privacy Tort” (2011), 37 Queen’s L.J. 
167, at p. 217, “[democracy depends on an au¬ 
tonomous, self-actualized citizenry that is free to 
formulate and express unconventional views. If 
invasions of privacy inhibit individuality and pro¬ 
duce conformity, democracy itself suffers.” 


promouvoir. Autrement dit, [traduction] « la 
violation de la Charte constitue un prix trop eleve 
a payer pour avoir droit au benefice de la loi » 
(Peter W. Hogg, Constitutional Law of Canada 
(5 e ed. suppl.), vol. 2, p. 38-43). 

[21] Fes effets benefiques de l’objet vise par la 
PIPA peuvent etre demontres. En effet, la PIPA 
vise a renforcer le droit de regard d’une personne 
sur les renseignements personnels la concernant, 
en precisant qui peut les recueillir, les utiliser et les 
communiquer sans son consentement, et en limi- 
tant la portee de leur collecte, de leur utilisation et 
de leur communication. La PIPA et les lois similai- 
res temoignent de la nouvelle reconnaissance du fait 
que le nombre de personnes et d’entries susceptibles 
de consulter et d’utiliser des renseignements person¬ 
nels a considerablement augmente et que de nom- 
breux acteurs du secteur prive figurent aujourd’hui 
parmi elles. La PIPA vise a reglementer [’utilisation 
des renseignements personnels et a proteger par le 
fait meme leur caractere prive, un objectif fonde sur 
le principe selon lequel « T information de caractere 
personnel est propre a l’interesse, qui est fibre de 
la communiquer ou de la taire comme il l’entend » 
(Rapport du Groupe d’etude etabli conjointement par 
le ministere des Communications et le ministere de 
la Justice, L’ordinateur et la vie privee (1972), p. 13). 

[22] Dans la mesure ou elle vise a faire respecter 
le caractere prive des renseignements personnels, 
la PIPA est de nature « quasi constitutionnelle » 
( Lavigne , par. 24; Dagg, par. 65-66; H.J. Heinz, 
par. 28). On ne saurait trop insister sur l’importance 
de proteger la vie privee dans une democratic dyna- 
mique (voir John D. R. Craig, « Invasion of Privacy 
and Charter Values : The Common-Law Tort 
Awakens » (1997), 42 R.D. McGill 355, p. 360-361). 
Comme l’affirme Chris D. L. Hunt dans « Concep¬ 
tualizing Privacy and Elucidating its Importance : 
Foundational Considerations for the Development 
of Canada’s Fledgling Privacy Tort » (2011), 37 
Queen’s L.J. 167, p. 217, [traduction] « [l]a demo¬ 
cratic a besoin de citoyens autonomes qui se reali- 
sent et qui sont fibres de formuler et d’exprimer des 
opinions non conformistes. Si les atteintes a la vie 
privee genent T individuality et entrament le con- 
formisme, c’est la democratic elle-meme qui en 
souffre. » 
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[23] PIPA also seeks to avoid the potential harm 
that flows from the permanent storage or unlimited 
dissemination of personal information through the 
Internet or other forms of technology without an 
individual’s consent. 

[24] Finally, as discussed above, the objective 
of providing an individual with some measure 
of control over his or her personal information is 
intimately connected to individual autonomy, dig¬ 
nity and privacy, self-evidently significant social 
values. 

[25] The price PIPA exacts, however, is dispro¬ 
portionate to the benefits it promotes. PIPA limits 
the collection, use and disclosure of personal infor¬ 
mation other than with consent without regard for 
the nature of the personal information, the purpose 
for which it is collected, used or disclosed, and 
the situational context for that information. As the 
Adjudicator recognized in her decision, PIPA does 
not provide any way to accommodate the expressive 
purposes of unions engaged in lawful strikes. In¬ 
deed, the Act does not include any mechanisms 
by which a union’s constitutional right to freedom 
of expression may be balanced with the interests 
protected by the legislation. As counsel for the 
Commissioner conceded during oral submissions, 
PIPA contains a general prohibition of the Union’s 
use of personal information (absent consent or 
deemed consent) to further its collective bargaining 
objectives. As a result, PIPA deems virtually all 
personal information to be protected regardless of 
context. 


[26] But the extent to which significant values 
were actually impaired in the context of this case 
must be kept in context. The personal information 
was collected by the Union at an open political 
demonstration where it was readily and publicly 
observable. Those crossing the picketline would 
reasonably expect that their image could be caught 
and disseminated by others such as journalists, 
for example. Moreover, the personal information 
collected, used and disclosed by the Union was 


[23] La PIPA vise egalement a eviter la survenance 
du prejudice pouvant decouler de la conservation 
permanente ou de la diffusion illimitee de rensei- 
gnements personnels par Internet ou d’autres tech¬ 
nologies sans le consentement de l’interesse. 

[24] Enfin, comme nous l’avons vu, l’objectif de 
fournir a une personne un certain droit de regard 
sur les renseignements personnels la concernant est 
intimement lie a son autonomie, a sa dignite et a 
son droit a la vie privee, des valeurs sociales dont 
T importance va de soi. 

[25] En revanche, la PIPA a des consequences 
disproportionnees par rapport aux bienfaits qu’elle 
promeut. En effet, elle restreint la collecte, 1’utili¬ 
sation et la communication de renseignements 
personnels effectuees en l’absence du consentement 
de l’interesse sans egard a la nature de ces rensei¬ 
gnements, a Tobjectif de leur collecte, utilisation 
ou communication et au contexte dans lequel ils 
se situent. Ainsi que l’arbitre l’a reconnu dans sa 
decision, la PIPA ne prevoit aucune factor) de tenir 
compte des objectifs expressifs vises par les syn- 
dicats qui se livrent a des greves legales. En effet, 
elle ne prevoit aucun mecanisme permettant de 
trouver un equilibre entre le droit constitutionnel 
du syndicat a la liberte d’expression et les interets 
qu’elle protege. Ainsi que l’avocat du commissaire 
l’a admis au cours de son plaidoyer, la PIPA interdit 
globalement au syndicat d’utiliser des renseigne¬ 
ments personnels — a defaut de consentement reel 
ou presume — pour favoriser la realisation de ses 
objectifs en matiere de negotiation collective. Par 
consequent, selon la PIPA, pratiquement tous les 
renseignements personnels meritent d’etre proteges, 
peu importe le contexte. 

[26] II faut toutefois situer dans son contexte 
la mesure dans laquelle on a effectivement porte 
atteinte a des valeurs importantes en l’espece. Le syn¬ 
dicat a recueilli les renseignements personnels lors 
d’une manifestation politique publique au cours de 
laquelle le public pouvait facilement les observer. 
Les personnes franchissant la ligne de piquetage 
pouvaient raisonnablement s’attendre a etre filmees 
ou photographiees et a ce que leur image soit dif- 
fusee par autrui, notamment des journalistes. En 
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limited to images of individuals crossing a pick¬ 
etline and did not include intimate biographical 
details. No intimate details of the lifestyle or per¬ 
sonal choices of the individuals were revealed. 


[27] It goes without saying that by appearing 
in public, an individual does not automatically 
forfeit his or her interest in retaining control over 
the personal information which is thereby exposed. 
This is especially true given the developments in 
technology that make it possible for personal in¬ 
formation to be recorded with ease, distributed to 
an almost infinite audience, and stored indefinitely. 
Nevertheless, PIPA' s restrictions operate in the 
context of a case like this one to impede the formu¬ 
lation and expression of views on matters of sig¬ 
nificant public interest and importance. 

[28] PIPA' s deleterious effects weigh heavily in 
the balance. What is of the utmost significance in our 
view is that PIPA prohibits the collection, use, or dis¬ 
closure of personal information for many legitimate, 
expressive purposes related to labour relations. 
These purposes include ensuring the safety of union 
members, attempting to persuade the public not to 
do business with an employer and bringing debate 
on the labour conditions with an employer into the 
public realm. These objectives are at the core of pro¬ 
tected expressive activity under s. 2(b). 


[29] This Court has long recognized the funda¬ 
mental importance of freedom of expression in the 
context of labour disputes: R. W.D.S. U., Local 558 v. 
Pepsi-Cola Canada Beverages (West) Ltd., [2002] 1 
S.C.R. 156 ("Pepsi"), at para. 33. In U.F.C.W., Local 
1518 v. KM art Canada Ltd., [1999] 2 S.C.R. 1083 
(“KMart ”), Cory J., writing for the Court, held that 
“[f]or employees, freedom of expression becomes 
not only an important but an essential component of 
labour relations”: para. 25 (emphasis added). 


outre, les seuls renseignements personnels recueil- 
lis, utilises et communiques par le syndicat etaient 
des images de personnes franchissant une ligne de 
piquetage et ne comprenaient aucune information 
biographique intime. Aucun detail intime concer- 
nant le mode de vie ou les choix personnels des 
interesses n’a ete devoile. 

[27] II va sans dire qu’en apparaissant en public, 
une personne ne renonce pas necessairement a son 
droit de regard sur les renseignements personnels 
ainsi exposes. Cela est particulierement vrai compte 
tenu des avancees technologiques permettant 
d’enregistrer aisement des renseignements person¬ 
nels, de les diffuser a un auditoire presque illimite 
et de les conserver indefiniment. Malgre cela, les 
restrictions prevues par la PIPA s’appliquent, dans 
le contexte d’un cas comme celui qui nous occupe, 
pour entraver la formulation et l’expression d’opi- 
nions sur d’importantes questions d’interet public 
majeur. 

[28] Les effets nefastes de la PIPA pesent forte- 
ment dans la balance. Ce qui importe le plus, 
selon nous, c’est que la PIPA interdit la collecte, 
l’utilisation ou la communication de renseignements 
personnels qui serviraient de nombreux objectifs 
expressifs legitimes relatifs aux relations de travail. 
Parmi ces objectifs, mentionnons ceux consistant 
a assurer la securite des membres du syndicat, la 
tentative de convaincre le public de s’abstenir de 
faire affaire avec un employeur donne et le fait de 
transporter sur la place publique le debat sur les 
conditions de travail imposees par un employeur. 
Ces objectifs se situent au coeur meme des activites 
expressives protegees par Pal. 2b). 

[29] La Cour reconnait depuis longtemps l’impor- 
tance fondamentale que revet la liberte d’expression 
dans le contexte des conflits de travail (S.D.G.M.R., 
section locale 558 c. Pepsi-Cola Canada Beverages 
(West) Ltd., [2002] 1 R.C.S. 156 (« Pepsi »), par. 33). 
Dans L arret T.U.A.C., section locale 1518 c. KMart 
Canada Ltd., [1999] 2 R.C.S. 1083 (« KMart »), le 
juge Cory a affirme, au nom de la Cour, que « [p]our 
les employes, la liberte d’expression devient une 
composante non seulement importante, mais 
essentielle des relations du travail » (par. 25 (nous 
soulignons)). 


2013 SCC 62 (Can LI I) 



[2013] 3 R.C.S. 


ALBERTA c. T.U.A.C. Les juges Abella et Cromwell 


751 


[30] Expressive activity in the labour context is 
directly related to the Charter protected right of 
workers to associate to further common workplace 
goals under s. 2(d) of the Charter. Ontario (Attorney 
General) v. Fraser, [2011] 2 S.C.R. 3, at para. 38. As 
the International Labour Organization observed, 
“[t]he exercise of freedom of association and collec¬ 
tive bargaining is dependent on the maintenance of 
fundamental civil liberties, in particular,... freedom 
of opinion and expression”: Report of the Director- 
General: Freedom of association in practice: Les¬ 
sons learned (2008), at para. 34. 

[31] A person’s employment and the conditions of 
their workplace can inform their identity, emotional 
health, and sense of self-worth: Reference re Public 
Service Employee Relations Act (Alta.), [1987] 1 
S.C.R. 313, atp. 368. As McLachlinC.J. and LeBel J. 
recognized in Pepsi, free expression on these issues 
therefore “contributes to self-understanding, as well 
as to the ability to influence one’s working and non¬ 
working life”: para. 34. 


[32] Free expression in the labour context can also 
play a significant role in redressing or alleviating the 
presumptive imbalance between the employer’s eco¬ 
nomic power and the relative vulnerability of the in¬ 
dividual worker: Pepsi, at para. 34. It is through their 
expressive activities that unions are able to articu¬ 
late and promote their common interests, and, in the 
event of a labour dispute, to attempt to persuade the 
employer. 

[33] Finally, in the labour context, freedom of ex¬ 
pression can enhance broader societal interests. As 
this Court found in Pepsi, the free flow of expression 
by unions and their members during a labour dispute 
plays an important role in bringing issues relating 
to labour conditions into the public arena for discus¬ 
sion and debate: paras. 34-35. As this Court empha¬ 
sized in Pepsi, free expression provides “an avenue 
for unions to promote collective bargaining issues 
as public ones to be played out in civic society, rather 
than being confined to a narrow realm of individua¬ 
lized economic disputes”: Michael MacNeil, “Unions 


[30] Les activites expressives dans le contexte 
du travail se rattachent directement au droit des 
travailleurs, protege par l’al. 2d) de la Charte, de 
s’associer pour atteindre des objectifs communs 
lies au travail (Ontario (Procureur general) c. Fraser, 
[2011] 2 R.C.S. 3, par. 38). Ainsi que l’a fait observer 
1' Organisation intemationale du travail; « [l]’exercice 
de la liberte d’association et du droit de negociation 
collective repose sur la defense des libertes civiles 
fondamentales et notamment des suivantes : droit 
a [. . .] la liberte d’opinion, d’expression » ( Rapport 
du directeur general : Liberte d’association : 
enseignements tires de la pratique (2008), par. 34). 

[31] L’emploi d’une personne et ses conditions de 
travail sont susceptibles de fagonner son identite, sa 
sante psychologique et sa perception de sa valeur 
personnelle (Renvoi relatif a la Public Sendee Em¬ 
ployee Relations Act (Alb.), [1987] 1 R.C.S. 313, 
p. 368)). Ainsi que la juge en chef McLachlin et le 
juge LeBel l’ont reconnu dans 1’arret Pepsi, la libre 
expression d’opinions sur ces questions « contribue 
[done] a la comprehension de soi ainsi qu’a la 
capacite d’influencer sa vie au travail et sa vie en 
dehors du travail » (par. 34). 

[32] Dans le contexte du travail, la liberte 
d’expression peut egalement jouer un role important 
pour eliminer ou attenuer l’inegalite presumee entre 
le pouvoir economique de l’employeur et la vulne- 
rabilite relative du travailleur (Pepsi, par. 34). C’est 
grace a leurs activites expressives que les syndicats 
sont en mesure de formuler et de promouvoir leurs 
interets communs et, en cas de conflit de travail, de 
tenter d’inflechir 1’ employeur. 

[33] Enhn, dans le contexte du travail, la liberte 
d’expression est susceptible de favoriser des inte¬ 
rets collectifs plus larges. Ainsi que l’a juge la 
Cour dans 1’arret Pepsi, la liberte d’expression 
des syndicats et de leurs membres durant un con- 
flit de travail contribue largement a transporter sur 
la place publique le debat sur les conditions de tra¬ 
vail (par. 34-35). Comme l’a souligne la Cour dans 
le meme arret, la liberte d’expression [traduction] 
« offre aux syndicats un moyen de favoriser un debat 
public sur des questions de negociation collective 
au sein de la societe civile en faisant en sorte que 
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and the Charter: The Supreme Court of Canada and 
Democratic Values” (2003), 10 C.L.E.L.J. 3, at p. 24. 


[34] Since the Second World War, the Canadian gov¬ 
ernment has recognized that unions have a role to play 
in the Canadian economy and society more broadly: 
George W. Adams, Canadian Labour Law (2nd ed. 
(loose-leaf)), vol. l,atpp. 1 -11 to 1-16.This recognition 
includes a general acceptance that workers have 
the right to associate and bargain collectively and 
that when collective bargaining breaks down, unions 
and employers may, in certain circumstances, legiti¬ 
mately exert economic sanctions in order to facili¬ 
tate resolution of the dispute in their favour: Wesley 
B. Rayner, Canadian Collective Bargaining Law 
(2nd ed. 2007), at pp. 2 and 457. 

[35] Within the labour context, picketing repre¬ 
sents a particularly crucial form of expression with 
strong historical roots. Strikes and picketlines have 
been used by Canadian unions to exert economic 
pressure and bargain with employers for over a 
century: affidavit of Dr. Jeffery M. Taylor, A.R., 
vol. IV, at p. 35. The use of picketlines is an in¬ 
valuable tool in the economic arsenal of workers in 
the collective bargaining process: Rayner, at p. 483. 
As Judith McCormack, then Chair of the Ontario 
Labour Relations Board, explained in Great Atlan¬ 
tic & Pacific Co. of Canada, [1994] O.L.R.B. Rep. 
March 303: 


Picketing is . . . part of a group of economic sanctions 
which are considered key to the scheme of collective 
bargaining as a whole. While such sanctions are not fre¬ 
quently resorted to in the overall landscape of collective 
bargaining, it is axiomatic that the underlying threat of 
such economic conflict is what drives the vast majority of 
uneventful negotiations and contract settlements, [para. 35] 


[36] The effectiveness of picketlines is dependent 
on the ability of the union to try to convince the 


ces questions ne soient plus confinees au domaine 
etroit des conflits economiques individualises » 
(Michael MacNeil, « Unions and the Charter : The 
Supreme Court of Canada and Democratic Values » 
(2003), 10 C.L.E.L.J. 3, p. 24). 

[34] Depuis la Seconde Guerre mondiale, le gou- 
vernement canadien reconnait que les syndicats ont 
un role a jouer au sein de Teconomic canadienne 
et de la societe en general (George W. Adams, Ca¬ 
nadian Labour Law (2 e ed. (feuilles mobiles)), vol. 1, 
p. 1-11 a 1-16). On en est ainsi venu a accepter de 
fag on generale que les travailleurs ont le droit de 
s’associer et de negocier collectivement et que, en 
cas de rupture des negociations collectives, les 
syndicats et les employeurs peuvent, dans certains 
cas, exercer legitimement des sanctions economi¬ 
ques pour faciliter le reglement du differend en leur 
faveur (Wesley B. Rayner, Canadian Collective Bar¬ 
gaining Law (2 e ed. 2007), p. 2 et 457). 

[35] Dans le contexte du travail, le piquetage 
constitue une forme d’expression particulierement 
vitale et fermement ancree dans Thistoire. Les syn¬ 
dicats canadiens recourent aux greves et aux lignes 
de piquetage pour exercer des pressions economi¬ 
ques et negocier avec les employeurs depuis plus 
d’un siecle (affidavit de Jeffery M. Taylor, d.a., 
vol. IV, p. 35). Le recours aux lignes de pique¬ 
tage constitue un outil d’une valeur inestimable dans 
l’arsenal economique des travailleurs au cours des 
negociations collectives (Rayner, p. 483). Ainsi que 
Judith McCormack, qui etait alors presidente de la 
Commission des relations de travail de TOntario, l’a 
explique dans la decision Great Atlantic & Pacific 
Co. of Canada, [1994] O.L.R.B. Rep. March 303 : 

[TRADUCTION] La mise en place de piquets de greve fait 
[...] partie d’une serie de sanctions economiques qui sont 
considerees comme un element essentiel du regime de 
negociations collectives dans son ensemble. Bien qu’on 
ne recoure pas frequemment a ce type de sanctions en 
matiere de negociation collective, il est evident que c’est 
la menace sous-jacente des conflits economiques qui 
explique le denouement sans histoire de la grande majo¬ 
rity des negociations ainsi que la conclusion egalement 
sans histoire des conventions collectives, [par. 35] 

[36] L'efficacite des lignes de piquetage depend 
de la capacite du syndicat de convaincre le public 
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public not to cross the picketline and do business 
with the employer. Cory J. recognized the signif¬ 
icance of the role of public opinion in KMcirt, 
where he observed that “it is often the weight of 
public opinion which will determine the outcome 
of the dispute”: para. 46. In some cases, this goal 
may be achieved simply by making others aware 
of the labour dispute. In others, however, a union 
may achieve its goal by putting pressure on those 
who intend to cross the picketline. The imposition 
of public or economic pressure has come to be 
accepted as a legitimate price to pay to encourage 
the parties to resolve their dispute. As McLachlin 
C.J. and LeBel J. observed in Pepsi, strikes are not 
tea parties: para. 90. This Court has acknowledged 
that such pressure is permissible as long as it 
does not rise to the level of a tortious or criminal 
act: Pepsi, at paras. 96 and 101-7. 


[37] PIPA imposes restrictions on a union’s 
ability to communicate and persuade the public of 
its cause, impairing its ability to use one of its most 
effective bargaining strategies in the course of a 
lawful strike. In our view, this infringement of the 
right to freedom of expression is disproportionate to 
the government’s objective of providing individuals 
with control over personal information that they 
expose by crossing a picketline. 

[38] This conclusion does not require that we 
condone all of the Union’s activities. The breadth 
of PIPA’s restrictions makes it unnecessary to 
examine the precise expressive activity at issue 
in this case. It is enough to note that, like privacy, 
freedom of expression is not an absolute value and 
both the nature of the privacy interests implicated 
and the nature of the expression must be considered 
in striking an appropriate balance. To the extent 
that PIPA restricted the Union’s collection, use and 
disclosure of personal information for legitimate 
labour relations purposes, the Act violates s. 2(b) of 
the Charter and cannot be justified under s. 1. 


de ne pas les franchir et de s’abstenir de faire affaire 
avec l’employeur. Le juge Cory a reconnu Timpor¬ 
tance de 1’opinion publique dans T arret KMart, ou 
il a fait observer que « c’est souvent le poids de 
Topinion publique qui determine Tissue [du] con- 
flit » (par. 46). Dans certains cas, on peut atteindre 
cet objectif simplement en faisant connaitre [’exis¬ 
tence du conflit de travail. Dans d’autres, toutefois, 
le syndicat peut atteindre son objectif en exergant 
des pressions sur les personnes qui ont T intention 
de franchir la ligne de piquetage. On en est venu 
a accepter que Texercice de pressions publiques 
ou economiques constitue un prix legitime a payer 
pour inciter les parties a regler leur differend. 
Comme la juge en chef McLachlin et le juge LeBel 
l’ont fait observer dans Tarret Pepsi, une greve n’est 
pas une partie de plaisir (par. 90). La Cour a reconnu 
que cette pression etait permise des lors qu’elle 
ne degenere pas au point de donner lieu a un acte 
delictueux ou criminel (Pepsi, par. 96 et 101-107). 

[37] La PIPA restreint la faculte du syndicat de 
communiquer avec le public et de le convaincre 
du bien-fonde de sa cause, compromettant ainsi sa 
capacite de recourir a une de ses strategies de nego- 
ciation les plus efficaces au cours d’une greve legale. 
A notre avis, cette atteinte au droit a la liberte d’expres- 
sion est disproportionnee par rapport a Tobjectif du 
gouvernement d’accorder aux personnes un droit de 
regard sur les renseignements personnels qu’elles 
exposent en franchissant une ligne de piquetage. 

[38] Cette conclusion ne nous oblige pas a cau- 
tionner toutes les activites du syndicat. Vu l’ampleur 
des restrictions imposees par la Loi, il n’est pas 
necessaire d’examiner l’activite expressive pre¬ 
cise en litige dans la presente affaire. Il suffit de 
souligner qu’a Tinstar de la protection de la vie 
privee, la liberte d’expression n’est pas une valeur 
absolue et qu’on doit tenir compte a la fois de la 
nature des droits a la vie privee en jeu et de celle 
de Texpression pour atteindre un juste equilibre 
entre eux. Dans la mesure oil la PIPA empechait 
le syndicat de recueillir, d’utiliser et de communi¬ 
quer des renseignements personnels a des fins legi¬ 
times de relations du travail, la Loi viole l’al. 2b) de 
la Charte et cette violation ne saurait se justifier au 
sens de T article premier. 
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[39] Accordingly, we would answer the consti¬ 
tutional questions as follows: 

1. Do the Personal Information Protection Act, 
S.A. 2003, c. P-6.5, and the Personal Informa¬ 
tion Protection Act Regulation, Alta. Reg. 366/ 
2003, violate s. 2(b) of the Canadian Charter of 
Rights and Freedoms insofar as they restrict a 
union’s ability to collect, use or disclose personal 
information during the course of a lawful strike? 

Answer: Yes. 

2. If so, is the infringement a reasonable limit pre¬ 
scribed by law, which can be demonstrably justified 
in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms ? 


Answer: No. 

[40] Both the Information and Privacy Com¬ 
missioner of Alberta and the Attorney General of 
Alberta stated in oral argument that if they were 
unsuccessful, they would prefer that PI PA be struck 
down in its entirety. We agree. Given the compre¬ 
hensive and integrated structure of the statute, we 
do not think it is appropriate to pick and choose 
among the various amendments that would make 
PIPA constitutionally compliant: R. v. Morgentaler, 
[1988] 1 S.C.R. 30, at p. 80; Schacliter v. Canada, 
[1992] 2 S.C.R. 679, at p. 707. 

[41] We would therefore declare PIPA to be 
invalid but suspend the declaration of invalidity 
for a period of 12 months to give the legislature 
time to decide how best to make the legislation 
constitutional. Rather than sustain the constitutional 
exemption ordered by the Court of Appeal, we 
would simply quash the Adjudicator’s order. 


[42] The Union is entitled to its costs. 


[39] Par consequent, nous sommes d’avis de 
repondre comme suit aux questions constitution- 
nelles : 

1. La Personal Information Protection Act, S.A. 2003, 
ch. P-6.5, et le Personal Information Protection 
Act Regulation, Alta. Reg. 366/2003, portent-ils 
atteinte aux droits proteges par l’al. 2b) de la Charte 
canadienne des droits et libertes dans la mesure ou 
ils limitent la capacite d’un syndicat de recueillir. 
d’utiliser ou de communiquer des renseignements 
personnels pendant une greve legale? 

Reponse : Oui. 

2. Dans l’affirmative, cette atteinte constitue-t-elle une 
limite raisonnable, prescrite par une regie de droit, 
dont la justification peut etre demontree dans une 
societe libre et democratique au sens de Particle 
premier de la Charte canadienne des droits et 
libertes ? 

Reponse : Non. 

[40] Tant le commissaire a l’information et a la 
protection de la vie privee que le procureur general 
de 1’Alberta ont afhrme lors des debats que s’ils 
n’obtenaient pas gain de cause, ils prefereraient que 
la PIPA soit invalidee en entier. Nous sommes du 
meme avis. Compte tenu de l’economie exhaustive 
et integree de la Loi, il ne nous parait pas approprie 
de faire un tri parmi les diverses modifications qui 
rendraient la PIPA conforme a la Constitution ( R. c. 
Morgentaler , [1988] 1 R.C.S. 30, p. 80; Schacliter 
c. Canada, [1992] 2 R.C.S. 679, p. 707). 

[41] Nous sommes par consequent d’avis de 
declarer la PIPA invalide, mais de suspendre cette 
declaration d’invalidity pendant 12 mois afin de 
donner a la legislature albertaine le temps neces- 
saire pour decider de la meilleure facon de rendre la 
loi constitutionnelle. Nous sommes en outre d'avis 
d’annuler simplement l’ordonnance de l’arbitre 
plutot que de confirmer T exemption constitution¬ 
nelle decretee par la Cour d’appel. 

[42] Le syndicat a droit a ses depens devant toutes 
les cours. 
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— Barristers and Solicitors Act, R.S.B.C. 1979, c. 26, 
s. 42. 

The respondent Andrews, a British subject perma¬ 
nently resident in Canada met all the requirements for 
admission to the British Columbia bar except that of 
Canadian citizenship. His action for a declaration that 
that requirement violated s. 15(1) of the Canadian 
Charter of Rights and Freedoms was dismissed at trial 
but allowed on appeal. Kinersly, an American citizen 
who was at the time a permanent resident of Canada 
articling in the Province of British Columbia, was added 
as a co-respondent by order of this Court. The constitu¬ 
tional questions before this Court dealt with: (1) wheth¬ 
er the Canadian citizenship requirement for admission 
to the British Columbia bar infringed or denied the 
equality rights guaranteed by s. 15(1) of the Charter, 
(2) if so, whether that infringement was justified by s. 1. 


Held : 

Section 15(1) of the Charter 

Per Dickson C.J. and McIntyre, Lamer, Wilson and 
L’Heureux-Dube J J.: Section 15(1) of the Charter pro¬ 
vides for every individual a guarantee of equality before 
and under the law, as well as the equal protection and 
equal benefit of the law without discrimination. This is 
not a general guarantee of equality; its focus is on the 
application of the law. No problem regarding the scope 
of the word “law” arose in this case because legislation 
was under attack. 

The “similarly situated should be similarly treated” 
approach will not necessarily result in equality nor will 
every distinction or differentiation in treatment neces¬ 
sarily result in inequality. The words “without discrimi¬ 
nation” in s. 15 are crucial. 


Discrimination is a distinction which, whether inten¬ 
tional or not but based on grounds relating to personal 
characteristics of the individual or group, has an effect 
which imposes disadvantages not imposed upon others or 
which withholds or limits access to advantages available 
to other members of society. Distinctions based on per¬ 
sonal characteristics attributed to an individual solely on 
the basis of association with a group will rarely escape 
the charge of discrimination, while those based on an 


Charte canadienne des droits et libertes, art. 1, 15(1) — 
Barristers and Solicitors Act, R.S.B.C. 1979, chap. 26, 
art. 42. 

L’intime Andrews, un sujet britannique qui etait resi- 
a dent permanent du Canada, remplissait toutes les condi¬ 
tions d’admission au barreau de la Colombie-Britanni- 
que a l’exception de celle relative a la citoyennete 
canadienne. Son action visant a obtenir un jugement 
declaratoire portant que cette condition violait le par. 
b 15(1) de la Charte canadienne des droits et libertes jl 
ete rejetee en premiere instance, mais accueillie 
appel. Kinersly, une citoyenne americaine qui, a I’epgjj 
que, etait une residente permanente du Canada q^ 
faisait son stage dans la province de la Colombie-Britaffc 
c nique, a ete ajoutee a titre de cointimee suite a urg] 
ordonnance de cette Cour. Les questions constitutionnei- 
les auxquelles doit repondre la Cour sont de savoir (1)<§} 
Pobligation d’etre citoyen canadien pour etre admis ^ 
barreau de la Colombie-Britannique porte atteinte ailx 
d droits a Pegalite garantis par le par. 15(1) de la Charte, 
et (2) dans l’affirmative, si cette atteinte est justifiee par 
Particle premier. 

Arret: 

e Le paragraphe 15(1) de la Charte 

Le juge en chef Dickson et les juges McIntyre, Lamer, 
Wilson et L’Heureux-Dube: Le paragraphe 15(1) de la 
Charte prevoit que la loi ne fait acception de personne et 
s’applique egalement a tous, et que tous ont droit a la 
f meme protection et au meme benefice de la loi, indepen- 
damment de toute discrimination. II ne s’agit pas d’une 
garantie generate d’egalite; la disposition porte sur Pap- 
plication de la loi. La portee du terme «loi» ne souleve 
aucun probleme en l’espece puisque e’est une mesure 
S legislative qui est attaquee. 

Le point de vue selon lequel «les personnes qui se 
trouvent dans une situation analogue doivent etre trai- 
tees de fa<;on analogue# n’entralnera pas necessairement 
A Pegalite, pas plus que toute distinction ou difference de 
traitement ne produira forcemenl une inegalite. L’ex- 
pression «independamment de toute discrimination* que 
l’on trouve a Part. 15 a une importance cruciale. 

La discrimination est une distinction, intentionnelle 
i ou non, mais fondee sur des motifs relatifs a des caracte- 
ristiques personnelles d’un individu ou d’un groupe d’in- 
dividus, qui a pour effet d’imposer des desavantages non 
imposes a d’autres, ou d’empecher ou de restreindre 
l’acces aux avantages offerts a d’autres membres de la 
j societe. Les distinctions fondees sur des caracteristiques 
personnelles attributes a un seul individu en raison de 
son association avec un groupe sont presque toujours 
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individual’s merits and capacities will rarely be so 
classed. 

Generally, the principles applied under the Human 
Rights Acts are equally applicable to questions of dis¬ 
crimination under s. 15(1). However, the Charter 
requires a two-step approach to s. 15(1). The first step is 
to determine whether or not an infringement of a guar¬ 
anteed right has occurred. The second step is to deter¬ 
mine whether, if there has been an infringement, it can 
be justified under s. 1. The two steps must be,kept 
analytically distinct because of the different attribution 
of the burden of proof; the citizen must establish the 
infringement of his or her Charter right and the state 
must justify the infringement. 


The grounds of discrimination enumerated in s. 15(1) 
are not exhaustive. Grounds analogous to those enumer¬ 
ated are also covered and the section may be even 
broader than that although it is not necessary to answer 
that question in this case since the ground advanced in 
this case falls into the analogous category. 


The words “without discrimination” require more 
than a mere finding of distinction between the treatment 
of groups or individuals. These words are a form of 
qualifier built into s. 15 itself and limit those distinctions 
which are forbidden by the section to those which 
involve prejudice or disadvantage. The effect of the 
impugned distinction or classification on the complai¬ 
nant must be considered. Given that not all distinctions 
and differentiations created by law are discriminatory, a 
complainant under s. 15(1) must show not only that he 
or she is not receiving equal treatment before and under 
the law or that the law has a differential impact on him 
or her in the protection or benefit of the law but must 
show in addition that the law is discriminatory. 


A rule which bars an entire class of persons from 
certain forms of employment, solely on the grounds of a 
lack of citizenship status and without consideration of 
educational and professional qualifications or the other 
attributes or merits of individuals in the group, infringes 
s. 15 equality rights. Section 42 of the Barristers and 
Solicitors Act is such a rule. 


Per La Forest J.: The views of McIntyre J. as to, the 
meaning of s. 15(1) were substantially agreed with in so 
far as relevant to the question of whether or not the 
impugned provision amounted to discrimination based 
on "irrelevant personal differences” such as those listed 


taxees de discriminatoires, alors que celles fondees sur 
les merites et capacites d’un individu le sont rarement. 

De facon generale, les principes appliques en vertu des 
lois sur les droits de la personne s’appliquent egalement 
a aux questions de discrimination au sens du par. 15(1). 
Cependant, la Charte exige que l’examen fonde sur le 
par. 15(1) se fasse en deux etapes. La premiere etape 
consiste a determiner s’il y a eu atteinte a un droit 
garanti. La deuxieme etape consiste a determiner, le cas 
b echeant, si cette atteinte peut etre justifiee en vertu de 
l’article premier. Les deux etapes doivent etre mainte- 
nues analytiquement distinctes en raison de la differente 
attribution du fardeau de la preuve: le citoyen doit 
prouver qu’il y a eu violation du droit que lui garantit la 
c Charte et l’Etat doit justifier cette violation. 

Les motifs de discrimination enumeres au par. 15(1) 
ne sont pas exhaustifs. Les motifs analogues a ceux 
enumeres sont egalement vises et il se peut meme que la 
disposition soit plus generale que cela, bien qu’il ne soit 
“ pas necessaire, en l’espece, de repondre a cette question 
etant donne que le motif invoque tombe dans la catego- 
rie des motifs analogues. 

L’expression «independamment de toute discrimina- 
tion» exige davantage qu’une simple constatation de 
distinction dans le traitement de groupes ou d’individus. 
Cette expression est une forme de reserve incorporee 
dans l’art. 15 lui-meme qui limite les distinctions prohi- 
bees par la disposition a celles qui entrament un preju¬ 
dice ou un desavantage. L’examen doit egalement porter 
f sur l’effet de la distinction ou de la classification atta- 
quee sur le plaignant. Puisque ce ne sont pas toutes les 
distinctions et differenciations creees par la loi qui sont 
discriminatoires, un plaignant en vertu du par. 15(1) 
doit demontrer non seulement qu’il ne beneficie pas d’un 
S traitement egal devant la loi et dans la loi, ou encore que 
la loi a un effet particulier sur lui en ce qui concerne la 
protection ou le benefice qu’eile offre, mais encore que 
la loi est discriminatoire. 

y, Une regie qui exclut toute une categorie de personnes 
de certains types d’emplois pour le seul motif qu’elles 
n’ont pas la citoyennete et sans egard a leur dipldmes et 
a leurs competences professionnelles ou sans egard aux 
autres qualites ou merites d’individus faisant partie du 
. groupe, porte atteinte aux droits a 1’egalite de Part. 15. 
' L’article 42 de la Barristers and Solicitors Act constitue 
une regie de ce genre. 

Le juge La Forest: L’opinion du juge McIntyre quant 
a la signification du par. 15(1) est essentiellement rete- 
j nue dans la mesure ou elle est pertinente a la question de 
savoir si la disposition contestee constitue de la discrimi¬ 
nation fondee sur des «differences personnelles non perti- 


1989 CanLII 2 (SCC) 



146 


ANDREWS V. LAW SOCIETY OF BRITISH COLUMBIA 


[1989] 1 S.C.R. 


in s. 15 and, traditionally, in human rights legislation. 
The opening words of s. 15 referring more generally to 
equality, however, may have a significance that extends 
beyond protection from discrimination through the 
application of law. Nevertheless, all legislative classifi¬ 
cations need not be rationally supportable before the 
courts; s. 15 was not intended to be a tool for the 
wholesale subjection of legislation to judicial scrutiny. 


The impugned legislation distinguished the respond¬ 
ents from other persons on the basis of a personal 
characteristic which shares many similarities with those 
enumerated in s. 15. Citizenship is typically not within 
the control of the individual and is, at least temporarily, 
a characteristic of personhood which is not alterable by 
conscious action and which in some cases is not alterable 
except on the basis of unacceptable costs. Non-citizens 
are a group of persons who are relatively powerless 
politically and whose interests are likely to be compro¬ 
mised by legislative decisions. 


Citizenship, while properly required for certain types 
of legitimate governmental objectives, is generally irrele¬ 
vant to the legitimate work of government in all but a 
limited number of areas. Legislating citizenship as a 
basis for distinguishing between persons, here for condi¬ 
tioning access to the practice of a profession, harbours 
the potential for undermining the essential or underlying 
values of a free and democratic society embodied in s. 
15. Legislative conditioning on the basis of citizenship 
may, in certain circumstances, be acceptable in the free 
and democratic society that is Canada, but that legisla¬ 
tion must be justified by the government under s. 1 of 
the Charter. 


Section i of the Charter 

Per Dickson C.J. and Wilson and L’Heureux-Dube 
JJ.: The legislation at issue was not justified under s. 1. 

The objective of the legislation was not sufficiently 
pressing and substantial to warrant overcoming the 
rights protected by s. 15. Given that s. 15 is designed to 
protect those groups who suffer social, political and legal 
disadvantage in our society, the burden resting on gov¬ 
ernment to justify the type of discrimination against 
such groups is appropriately an onerous one. 


nentes* comme cedes qui sont enumerees a l’art. 15 et 
qui se retrouvent traditionnellement dans les Iois sur les 
droits de la personne. Les termes preliminaires de l’art. 
15 qui se rapportent plus generalement a l’egalite peu- 
. vent cependant avoir un sens qui va au-dela de la 
protection contre la discrimination resultant de [’appli¬ 
cation de la loi. Neanmoins, ce ne sont pas toutes les 
classifications legislatives qui doivent etre rationnelle- 
ment defendables devant les tribunaux; on n’a pas voulu 
h que Part. 15 serve a assujettir systematiquement les lois 
a 1’examen judiciaire. 

La mesure Idgislative attaquee distingue les intimes 
d'autres personnes en fonction d’une caracteristique per- 
sonnelle qui comporte plusieurs traits communs avec 
c cedes enumerees a l’art. 15. La citoyennete est une 
caracteristique qui, normalement, ne releve pas du con- 
trole de 1’individu et est, temporairement du moins, une 
caracteristique personnelle qu’on ne peut modifier par 
un acte volontaire et qu’on ne peut, dans certains cas, 
modifier qu’a un prix inacceptable. Les gens qui n’ont 
pas la citoyennete constituent un groupe de personnes 
qui sont relativement depourvues de pouvoir politique et 
dont les interets risquent d’etre compromis par des 
decisions legislatives. 

e Bien que la citoyennete puisse etre exigee a bon droit 
relativement a certains types d’objectifs legitimes du 
gouvernement, elle n’a generalement rien a voir avec les 
activites legitimes d’un gouvernement, si ce n’est dans 
un nombre restreint de domaines. L’emploi dans une 
f mesure legislative de la citoyennete comme motif de 
distinction entre individus, en 1’espece pour conditionner 
Faeces a l’exercice d’une profession, comporte le risque 
de miner les valeurs essentiedes ou fondamentales d’une 
societe libre et democratique qui sont enchassees a Fart. 
g 15. Une mesure legislative qui pose la citoyennete 
comme condition peut, dans certains cas, etre acceptable 
dans la societe libre et democratique qu’est le Canada, 
mais le gouvernement doit justifier une telle mesure en 
vertu de Farticle premier de la Charte. 

h L'article premier de la Ch arte 

Le juge en chef Dickson et les juges Wilson et 
L’Heureux-Dube; La mesure legislative cn cause n’est 
pas justified en vertu de Farticle premier. 

i L’objectif de la loi ne se rapporte pas a des preoccupa¬ 
tions suffisamment urgentes et reelles pour justifier la 
suppression des droits proteges par Fart. 1 5. Etant donne 
que Fart. 15 est conqu pour proteger les groupes defavo- 
rises sur les plans social, politique et juridique dans 
j notre societe, la responsabilite qui incombe au gouverne¬ 
ment de justifier le type de discrimination dont sont 
victimes ces groupes est a juste titre lourde. 
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The proportionality test was not met. The require¬ 
ment of citizenship is not carefully tailored to achieve 
the objective that lawyers be familiar with Canadian 
institutions and customs and may not even be rationally 
connected to it. Most citizens, natural-born or otherwise, 
are committed to Canadian society but that commit¬ 
ment is not ensured by citizenship. Conversely, non-citi¬ 
zens may be deeply committed to our country. Even if 
lawyers do perform a governmental function, citizenship 
does not guarantee that they will honourably and con¬ 
scientiously carry out their public duties: that is a 
function of their being good lawyers, not of citizenship. 


Per La Forest J.: While in general agreement with 
McIntyre J. about how the legislation must be 
approached under s. 1 in balancing the right infringed 
by the legislation against its objectives, the legislation 
fails to meet the test of proportionality. 


Citizenship neither ensures the objectives of familiari¬ 
ty with Canadian institutions and customs nor of com¬ 
mitment to Canadian society. Restriction of access to 
the profession to citizens is over-inclusive. Less drastic 
methods for achieving the desired objectives are 
available. 

While certain state activities may, for both symbolic 
and practical reasons, be confined to those who are full 
members of our political society, such restriction should 
not apply to the legal profession as a whole. The practice 
of law is primarily a private profession. A lawyer work¬ 
ing for a private client does not play a role in the 
administration of justice requiring citizenship. Ordinary 
lawyers are not privy to government information and 
there are rules to restrict lawyers from obtaining confi¬ 
dential governmental information. Their situation dif¬ 
fers from those involved in government policy-making or 
administration. 


Per McIntyre and Lamer JJ. (dissenting): The citi¬ 
zenship requirement is reasonable and sustainable under 
s. 1 given the importance of the legal profession in the 
government of the country. The measure was not dispro¬ 
portionate to the object to be attained, Non-citizens are 
encouraged to become citizens and the maximum delay 
imposed upon the non-citizen from the date of acquisi¬ 
tion of permanent resident status is three years. It is 
reasonable to expect that the newcomer who seeks to 


Le critere de proportionnalite n’est pas respecte. 
L’obligation d’etre citoyen n’est pas bien adaptee pour 
atteindre l’objectif que les avocats connaissent les insti¬ 
tutions et coutumes canadiennes et peut meme etre sans 
a lien rationnel avec celui-ci. La plupart des citoyens, 
originaires ou non du Canada, sont engages envers la 
societe canadienne, mais la citoyennete ne garantit pas 
cet engagement. Inversement, ceux qui n’ont pas la 
citoyennete peuvent etre profondement engages envers 
b notre pays. Meme si les avocats executent une fonction 
gouvernementale, la citoyennete ne garantit pas qu’ils 
vont s’acquitter de leurs fonctions publiques honorable- 
ment et consciencieusement; ils vont le faire parce qu’ils 
sont des avocats competents et non parce qu’ils sont 

citoyens canadiens. 
c 

Le juge La Forest: Bien que le juge partage, d’une 
maniere generate, l’opinion du juge McIntyre quant a la 
maniere dont il faut aborder la mesure legislative en 
vertu de Particle premier, en soupesant le droit viole par 
d cette mesure en fonction des objectifs qu’elle vise, la 
mesure legislative en cause ne respecte pas le critere de 
proportionnalite. 

La citoyennete ne garantit pas la realisation des 
objectifs de familiarite avec les institutions et les coutu- 
e mes canadiennes, ou d’engagement envers la societe 
canadienne. La restriction aux citoyens canadiens de 
Faeces a la profession d’avocat est excessive. II existe des 
moyens moins draconiens de realiser ces objectifs. 

Meme si l’exercice de certaines activites de I’Etat 
/ devrait, pour des raisons a la fois symboliques et prati¬ 
ques, etre limite aux membres a part entiere de notre 
societe politique, une telle restriction ne devrait pas 
s’appliquer a l’ensemble de la profession juridique. La 
pratique du droit est d’abord et avant tout une profes- 
g sion de nature privee. Un avocat qui represente un 
particulier ne joue dans Fadministration de la justice 
aucun role qui l’oblige a avoir la citoyennete. Les avo¬ 
cats ordinaires ne sont pas au courant de renseignements 
gouvernementaux et il existe des regies visant a les 
h empecher d’obtenir des renseignements gouvernemen¬ 
taux confidentiels. Leur situation differe de celle des 
avocats qui prennent part a la formulation ou a la mise 
en oeuvre de politiques. 

Les juges McIntyre et Lamer (dissidents); L’obliga- 
i tion d’etre citoyen est raisonnable el defendable en vertu 
de Particle premier etanl donne l’importance de la pro¬ 
fession juridique dans le gouvernement du pays. La 
mesure n’est pas disproportionnee a Fobjectif a attein¬ 
dre. Ceux qui n’ont pas la citoyennete sont encourages a 
j Fobtenir et le delai maximal imparti a celui qui n’a pas 
la citoyennete pour devenir citoyen canadien est de trois 
ans a compter de la date ou il acquiert son statut de 
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gain the privileges and status within the land and the 
right to exercise the great powers that admission to the 
practice of law will give should accept citizenship and its 
obligations as well as its advantages and benefits. 
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Ontario Confederation of University Faculty 
Associations. 

The judgment of Dickson C.J. and Wilson and 
L’Heureux-Dube JJ. was delivered by 

Wilson J.— I have had the benefit of the rea¬ 
sons of my colleague, Justice McIntyre, and I am 
in complete agreement with him as to the way in 
which s. 15(1) of the Canadian Charter of Rights 
and Freedoms should be interpreted and applied. 1 
also agree with my colleague as to the way in 
which s. 15(1) and s. 1 of the Charter interact. I 
differ from him, however, on the application of s. 1 
to this particular case. 

As my colleague points out, s. 42 of the Barris¬ 
ters and Solicitors Act, R.S.B.C. 1979, c. 26, 
differentiates between citizens and non-citizens 
with respect to admission to the practice of law. 
The distinction denies admission to non-citizens 
who are in all other respects qualified. While the 
citizenship requirement applies only to those non¬ 
citizens who are permanent residents, it has the 
effect of requiring those permanent residents to 
wait for a minimum of three years from the date 
of establishing their permanent residence before 
they can be considered for admission to the Bar. It 
imposes a burden, in the form of some delay in 
obtaining admission, on permanent residents who 
have acquired all or some of their legal training 
abroad. 


I agree with my colleague that a rule which bars 
an entire class of persons from certain forms of 
employment solely on the ground that they are not 
Canadian citizens violates the equality rights of 
that class. I agree with him also that it discrimi¬ 
nates against them on the ground of their personal 
characteristics, i.e., their non-citizen status. I 
believe, therefore, that they are entitled to the 
protection of s. 15. 


Before turning to s. 1,1 would like to add a brief 
comment to what my colleague has said concern- 


l’Union des associations des professeurs des univer- 
sites de l’Ontario. 

Version frangaise du jugement du juge en chef 
Dickson et des juges Wilson et L’Heureux-Dube 
rendu par 

Le juge Wilson —J’ai eu l’avantage de pren¬ 
dre connaissance des motifs de mon collegue le 
h juge McIntyre et je partage entierement son avis 
quant a la fagon dont le par. 15(1) de la Charte 
canadienne des droits et liberies devrait etre inter¬ 
prets et applique. Je partage egalement son avis 
quant a la fagon dont le par. 15(1) et 1’article 
c premier de la Charte interagissent. Je diverge 
cependant d’opinion quant a l’application de Parti¬ 
cle premier en Pespece. 

Comme le souligne mon collegue, Part. 42 de la 
d Barristers and Solicitors Act, R.S.B.C. 1979, 
chap. 26, etablit une distinction entre ceux qui ont 
la citoyennete canadienne et ceux qui ne Pont pas 
en ce qui concerne Padmission a la pratique du 
droit, Cette distinction empeche ceux qui n’ont pas 
e la citoyennete d’etre admis a la pratique du droit 
bien qu’ils se qualifient a tous autres egards. Bien 
que Pobligation d’etre citoyen s’applique seulement 
a ceux qui n’ont pas la citoyennete et qui sont 
residents permanents, elle a pour effet de les obli- 
f ger a attendre un minimum de trois ans a compter 
de la date ou ils etablissent leur residence perma- 
nente avant que leur admission au barreau puisse 
etre consideree. La distinction impose un fardeau, 
sous la forme d’un delai d’admission. aux residents 

g J 

permanents qui ont regu, en totalite ou en partie, 
leur formation juridique a Petranger. 

Je suis d’accord avec mon collegue pour dire 
qu’une regie qui exclut toute une categoric de 
personnes de certains types d’emplois pour le seul 
motif qu’elles n’ont pas la citoyennete canadienne 
viole les droits a l’egalite de cette categorie. Je 
partage egalement son avis qu’une telle regie eta¬ 
blit a leur detriment une distinction fondee sur 
leurs caracteristiques personnelles, c’est-a-dire leur 
statut de personnes qui n’ont pas la citoyennete. Je 
crois done qu’elles ont droit a la protection de 
Part. 15. 

Avant de passer a Particle premier, j’aimerais 
ajouter quelques mots a ce que mon collegue a dit 
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ing non-citizens permanently resident in Canada 
forming the kind of “discrete and insular minori¬ 
ty” to which the Supreme Court of the United 
States referred in United States v. Carotene Prod¬ 
ucts Co., 304 U.S. 144 (1938), at pp. 152-53, n. 4. 

Relative to citizens, non-citizens are a group 
lacking in political power and as such vulnerable to 
having their interests overlooked and their rights 
to equal concern and respect violated. They are 
among “those groups in society to whose needs and 
wishes elected officials have no apparent interest 
in attending”: see J. H. Ely, Democracy and Dis¬ 
trust (1980), at p. 151. Non-citizens, to take only 
the most obvious example, do not have the right to 
vote. Their vulnerability to becoming a disadvan¬ 
taged group in our society is captured by John 
Stuart Mill’s observation in Book III of Consider¬ 
ations on Representative Government that “in the 
absence of its natural defenders, the interests of 
the excluded is always in danger of being over¬ 
looked , I would conclude therefore that non¬ 
citizens fall into an analogous category to those 
specifically enumerated in s. 15. I emphasize, 
moreover, that this is a determination which is not 
to be made only in the context of the law which is 
subject to challenge but rather in the context of 
the place of the group in the entire social, political 
and legal fabric of our society. While legislatures 
must inevitably draw distinctions among the gov¬ 
erned, such distinctions should not bring about or 
reinforce the disadvantage of certain groups and 
individuals by denying them the rights freely 
accorded to others. 


I believe also that it is important to note that the 
range of discrete and insular minorities has 
changed and will continue to change with chang¬ 
ing political and social circumstances. For exam¬ 
ple, Stone J. writing in 1938, was concerned with 
religious, national and racial minorities. In enume¬ 
rating the specific grounds in s. 15, the framers of 
the Charter embraced these concerns in 1982 but 


au sujet des residents permanents qui n’ont pas la 
citoyennete canadienne et qui forment le genre de 
[traduction] «minorite discrete et isolee» dont 
parle la Cour supreme, des Etats-Unis dans l’arret 
a United States v. Carotene Products Co., 304 U.S. 
144 (1938), aux pp. 152 et 153, n. 4. 

Comparativement aux citoyens, les personnes 
qui n’ont pas la citoyennete constituent un groupe 
* depourvu de pouvoir politique et sont, a ce titre, 
susceptibles de voir leurs interets negliges et leg)' 
droit d’etre considere et respecte egalement vio!4 
Ils font partie de [traduction] «ces groupes de 
la societe dont les besoins et les aspirations ne 
suscitent apparemment pas l’interet des represegj- 
tants elus»: voir J. H. Ely, Democracy and District 
(1980), a la p. 151. Pour ne citer que Pexemplede 
plus evident, ceux qui n’ont pas la citoyenneii 
it n’ont pas le droit de vote. Le risque qu’ils deviep- 
nent un groupe defavorise dans notre societe est 
illustre par l’observation de John Stuart Mill dans 
le livre troisieme des Considerations on Represen¬ 
tative Government selon laquelle [traductIQ.n] 
e «en l’absence de leurs defenseurs naturels, les, inte¬ 
rets des exclus risquent toujours d’etre negliges. . . 
« Par consequent, je suis d’avis de conclure que les 
personnes qui n’ont pas la citoyennete font partie 
d’une categorie analogue a celles qui sont expresse- 
J ment enumerees a Part. 15. Je tiens en outre a 
souligner qu’il s’agit la d’une conclusion qui ne 
peut pas etre tiree seulement dans le contexte de la 
loi qui est contestee mais plutot en fonction de la 
g place occupee par le groupe dans les contextes 
social, politique et juridique de notre societe. Bien 
que les legislatures doivent inevitablement etablir 
des distinctions entre les gouvernes, ces distinc¬ 
tions ne devraient pas causer des desavantages a 
h certains groupes ou individus, ni renforcer les desa¬ 
vantages dont ils sont victimes, en les privant des 
droits consentis librement aux autres. 

Je crois egalement qu’il importe de souligner 
' que Peventail des minorites discretes et isolees a 
change et va continuer a changer avec Pevolution 
des circonstances politiques et sociales. Par exem- 
ple, en 1938, le juge Stone se disait preoccupe par 
. les minorites religieuses, nationales et raciales. En 
enumerant des motifs precis a Part. 15., les redac- 
teurs de la Charte ont envisage ces preoccupations 
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also addressed themselves to the difficulties 
experienced by the disadvantaged on the grounds 
of ethnic origin, colour, sex, age and physical and 
mental disability. It can be anticipated that the 
discrete and insular minorities of tomorrow will 
include groups not recognized as such today. It is 
consistent with the constitutional status of s. 15 
that it be interpreted with sufficient flexibility to 
ensure the “unremitting protection” of equality 
rights in the years to come. 

While I have emphasized that non-citizens are, 
in my view, an analogous group to those specifical¬ 
ly enumerated in s. 15 and, as such, are entitled to 
the protection of the section, I agree with my 
colleague that it is not necessary in this case to 
determine what limit, if any, there is on the 
grounds covered by s. 15 and I do not do so. 

Section 1 

Uavjng found an infringement of s. 15 of the 
Charter, I turn now to the question whether the 
citizenship requirement for entry into the legal 
profession in British Columbia constitutes a 
reasonable limit which can be “demonstrably justi¬ 
fied in a free and democratic society” under s. 1. 


As my colleague has pointed out, the onus of 
justifying the infringement rests upon those seek¬ 
ing to uphold the legislation, in this case the 
Attorney General of British Columbia and the 
Law Society of British Columbia, and the analysis 
to be conducted is that set forth by Chief Justice 
Dickson in R. v. Oakes, [1986] 1 S.C.R. 103. 

The first hurdle to be crossed in order to over¬ 
ride a right guaranteed in the Charter is that the 
objective sought to be achieved by the impugned 
law must relate to concerns which are “pressing 
and substantial” in a free and democratic society. 
The Chief Justice stated at pp. 138-39: 

To establish that a limit is reasonable and demonstr¬ 
ably justified in a free and democratic society, two 
central criteria must be satisfied. First, the objective, 
which the measures responsible for a limit on a Charter 


en 1982, mais ils se sont aussi attardes aux diffi¬ 
cult^ que connaissent les gens defavorises en 
raison de leur origine ethnique, de leur couleur, de 
leur sexe, de leur age et de deficiences mentales ou 
« physiques. On peut prevoir que les minorites dis¬ 
cretes et isolees de dernain vont comprendre des 
groupes qui ne sont pas reconnus comme tels 
aujourd’hui. II est conforme au statut constitution- 
nel de l’art. 15 qu’il soit interpret^ avec suffisam- 
h ment de souplesse pour assurer la «protection cons- 
tante» des droits a l’egalite dans les annees a venir. 

Bien que j’aie souligne que les personnes qui 
n’ont pas la citoyennete constituent, a mon avis, un 
c groupe analogue a ceux qui sont expressement 
enumeres a l’art. 15 et qu’a ce titre elles ont droit a 
la protection de l’article, je suis d’accord avec mon 
collegue pour dire qu’il n’est pas necessaire en 
d l’espece de fixer la limite, s’il y a lieu, des motifs 
vises par l’art. 15 et m’abstiendrai de le faire. 

L’article premier 

Ayant conclu a l’existence d’une violation de 
e 1’art. 15 de la Charte, je vais maintenant examiner 
la question de savoir si [’obligation d’etre citoyen 
pour etre admis a l’exercice de la profession juridi- 
que en Colombie-Britannique constitue une limite 
raisonnable dont «la justification puisse se demon- 
f trer dans le cadre d’une societe libre et democrati- 
que», au sens de 1’article premier. 

Comme l’a fait remarquer mon collegue, la res- 
ponsabilite de justifier la violation incombe a ceux 
8 qui cherchent a maintenir la mesure legislative, 
savoir en l’espece le procureur general de la 
Colombie-Britannique et la Law Society of British 
Columbia, et l’analyse qui doit etre faite est celle 
que mentionne le juge en chef Dickson dans l’arret 
R. c. Oakes, [1986] 1 R.C.S. 103. 

Le premier obstacle a franchir en vue de suppri- 
mer un droit garanti dans la Charte est que l’ob- 
jectif vise par la mesure legislative contestee doit 
' se rapporter a des preoccupations «urgentes et 
reelles» dans une societe libre et democratique. Le 
Juge en chef affirme, aux pp. 138 et 139: 

Pour etablir qu’une restriction est raisonnable et que 
j sa justification peut se demontrer dans le cadre d’une 
societe libre et democratique, il faul satisfaire a deux 
criteres fondamentaux. En premier lieu, l’objectif que 
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right or freedom are designed to serve, must be “of 
sufficient importance to warrant overriding a constitu¬ 
tionally protected right or freedom”: R. v. Big M Drug 
Mart Ltd., supra , at p. 352. The standard must be high 
in order to ensure that objectives which are trivial or 
discordant with the principles integral to a free and 
democratic society do not gain s. 1 protection. It is 
necessary, at a minimum, that an objective relate to 
concerns which are pressing and substantial in a free 
and democratic society before it can be characterized as 
sufficiently important. 


This, in my view, remains an appropriate standard 
when it is recognized that not every distinction 
between individuals and groups will violate s. 15. 
If every distinction between individuals and groups 
gave rise to a violation of s. 15, then this standard 
might well be too stringent for application in all 
cases and might deny the community at large the 
benefits associated with sound and desirable social 
and economic legislation. This is not a concern, 
however, once the position that every distinction 
drawn by law constitutes discrimination is rejected 
as indeed it is in the -judgment of my colleague, 
McIntyre J. Given that s. 15 is designed to protect 
those groups who suffer social, political and legal 
disadvantage in our society, the burden resting on 
government to justify the type of discrimination 
against such groups is appropriately an onerous 
one. 


The second step in a s. 1 inquiry involves the 
application of a proportionality test which requires 
the Court to balance a number of factors. The 
Court must consider the nature of the right, the 
extent of its infringement, and the degree to which 
the limitation furthers the attainment of the legiti¬ 
mate goal reflected in the legislation. As the Chief 
Justice stated in R. v. Edwards Books and Art 
Ltd., [1986] 2 S.C.R. 713, at p. 768: 

Second, the means chosen to attain those objectives 
must be proportional or appropriate to the ends. The 
proportionality requirement, in turn, normally has three 
aspects: the limiting measures must be carefully 
designed, or rationally connected, to the objective; they 
must impair the right as little as possible; and their 


visent a servir les mesures qui apportent une restriction a 
un droit ou a une liberte garantis par la Charte, doit etre 
«suffisamment important pour justifier la suppression 
d’un droit ou d’une liberte garantis par la Constitution#: 
a R. c. Big M Drug Mart Ltd., precite, a la p. 352. La 
norrne doit etre severe afin que les objectifs peu impor- 
tants ou contraires aux principes qui constituent l’es- 
sence meme d’une societe libre et democratique ne 
beneficient pas de la protection de Particle premier. II 
b faut a tout le rnoins qu’un objectif se rapporte a des 
preoccupations urgentes et reelles dans une societe libre 
et democratique, pour qu’on puisse le qualifier de su£0- 
samment important. ^ 

A mon avis, il s’agit toujours d’une norme appfbj- 
c priee lorsqu’on reconnalt que ce ne sont pas toufiis 
les distinctions entre des individus et des groupes 
qui violent 1’art. 15. Si toutes les distinctions entre 
des individus et des groupes avaient pour effet 
violer 1’art. 15, cette norme pourrait alors fort biFn 
se reveler trop stricte pour s’appliquer dans tous 
les cas et avoir pour effet de priver Pensemble de la 
collectivite des benefices lies a des lois socio-econo- 
miques justes et souhaitables. Toutefois, cela 
e devient sans interet si l’on rejette le point de vue 
selon lequel toute distinction etablie par la loi 
constitue de la discrimination, comme Pa fait d’ail- 
leurs mon collegue le juge McIntyre dans ses 
motifs. Etant donne que Part. 15 est conpu pour 
/ proteger les groupes defavorises sur les plans 
social, politique et juridique dans notre societe, la 
responsabilite qui incombe au gouvernement de 
justifier le type de discrimination dont sont victi- 

mes ces groupes est a juste titre lourde. 

g 

La deuxieme etape d’un examen fonde sur Parti¬ 
cle premier comporte Papplication d’un critere de 
proportionnalite, en vertu duquel la Cour doit 
soupeser un certain nombre de facteurs. La Cour 
h doit examiner la nature du droit, Petendue de sa 
violation et jusqu’a quel point la restriction permet 
d’atteindre Pobjectif legitime contenu dans la 
mesure legislative. Comme Paffirme le Juge en 
■ chef dans l’arret R. c. Edwards Books and Art 
Ltd., [1986] 2 R.C.S. 713, a la p. 768: 

En second lieu, les moyens choisis pour atteindre ces 
objectifs doivent etre proportionnels ou appropries a ces 
fins. La proportionnalite requise, a son tour, comporte 
j normalement trois aspects: les mesures restrictives doi¬ 
vent etre soigneusement conques pour atteindre Pobjectif 
en question, ou avoir un lien rationnel avec cet objectif; 
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effects must not so severely trench on individual or 
group rights that the legislative objective, albeit impor¬ 
tant, is nevertheless outweighed by the abridgment of 
rights. 

The appellant Law Society submitted that the 
Court of Appeal erred in its consideration of the 
citizenship requirement by failing to accord proper 
recognition to the role of the legal profession in the 
governmental process of the country and in failing 
to consider that Canadian citizenship could rea¬ 
sonably be regarded by the legislature as a require¬ 
ment for the practice of law. The respondents, on 
the other hand, argued that the Court of Appeal 
was right in concluding that there was not a 
sufficiently rational connection between the 
required personal characteristic of citizenship and 
the governmental interest in ensuring that lawyers 
in British Columbia are familiar with Canadian 
institutions, are committed to Canadian society, 
and are capable of playing a role in our system of 
democratic government. I am in general agree¬ 
ment with the reasoning of the Court of Appeal on 
this aspect of the case for the following reasons. 


The trial judge in this case concluded that the 
discrimination against non-citizens in s. 42 of the 
Barristers and Solicitors Act was justified under 
s. 1 of the Charter. He said ((1985), 22 D.L.R. 
(4th) 9), at p. 21: 


I find citizenship to be a personal characteristic which 
is relevant to the practice of law on account of the 
special commitment to the community which citizenship 
involves and not merely because the practical familiarity 
with the country necessary for that occupation can 
generally be expected in the case of citizens. 

On appeal McLachlin J.A., as she then was, found 
that the exclusion of non-citizens was not rational¬ 
ly connected to the governmental interest in ensur¬ 
ing that lawyers had a sufficient knowledge of 
local affairs and institutions for the competent 
practice of law. She stated ((1986), 27 D.L.R. 
(4th) 600), at p. 612: 


elles doivent etre de nature a porter le moins possible 
atteinte au droit en question et leurs effets ne doivent 
pas empieter sur les droits individuals ou collectifs au 
point que Tobjectif legislatif, si important soit-il, soit 
neanmoins supplante par l’atteinte aux droits. 

La Law Society appelante a soutenu que la 
Cour d’appel a commis une erreur dans son 
examen de 1’obligation d’etre citoyen, en ne recon- 
naissant pas toute l’importance du role de la pro¬ 
fession juridique dans le processus gouvernemental 
du pays et en ne considerant pas que la citoyennete O 
canadienne pouvait raisonnablement etre perqueoo 
par la legislature comme une condition de la prati-c^ 
que du droit. D’autre part, les intimes ont fait = 
valoir que la Cour d’appel a eu raison de conclure = 
qu’il n’y avait pas de lien rationnel suffisant entreO 
la caracteristique personnelle requise qui est d’etre ££ 
citoyen et l’interet qu’a le gouvernement a garantir?? 
d que les avocats de la Colombie-Britannique con- 
naissent bien les institutions canadiennes, qu’ils 
sont engages envers la societe canadienne et qu’ils 
sont capables de jouer un role dans notre systeme 
de gouvernement democratique, De faqon gene- 
e rale, je suis d’accord avec le raisonnement de la 
Cour d’appel sur cet aspect de l’affaire pour les 
raisons suivantes. 

Le juge de premiere instance, en l’espece, a 
f conclu que la discrimination dont sont victimes, en 
vertu de l’art. 42 de la Barristers and Solicitors 
Act, les personnes qui n’ont pas la citoyennete etait 
justifiee au sens de l’article premier de la Charte. 
Voici ce qu’il dit ((1985), 22 D.L.R. (4th) 9), a la 

8 p. 21: 

[traduction] J’estime que la citoyennete est une 
caracteristique personnelle qui est pertinente relative- 
ment a la pratique du droit en raison de i’engagement 
h particulier qu’elle implique envers la societe et pas sim- 
plement parce qu’on peut generalement s’attendre a ce 
que les citoyens aient la familiarite pratique avec le pays 
necessaire a fexercice de cette profession. 

En appel, le juge McLachlin (tel etait alors son 
' titre) a conclu que l’exclusion de ceux qui n’ont 
pas la citoyennete n’avait pas de lien rationnel avec 
l’interet qu’a le gouvernement a garantir que les 
avocats connaissent suffisamment les affaires et les 
■ institutions locales pour pratiquer le droit avec 
J competence. Elle affirme ceci ((1986), 27 D.L.R. 
(4th) 600), a la p. 612: 
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Citizenship does not ensure familiarity with Canadian 
institutions and customs. Only citizens who are not 
natural-born Canadians are required to have resided in 
Canada for a period of time. Natural-born Canadians 
may reside in whatever country they wish and still retain 
their citizenship. In short, citizenship offers no assur¬ 
ance that a person is conscious of the fundamental 
traditions and rights of our society. The requirement of 
citizenship is not an effective means of ensuring that the 
persons admitted to the bar are familiar with this coun¬ 
try’s institutions and customs: see Re Dickenson and 
Law Society of Alberta (1978), 84 D.L.R. (3d) 189 at p. 
195, 5 Alta. L.R. (2d) 136, 10 A.R. 120. 

I appreciate the desirability of lawyers being 
familiar with Canadian institutions and customs 
but I agree with McLachlin J.A. that the require¬ 
ment of citizenship is not carefully tailored to 
achieve that objective and may not even be ration¬ 
ally connected to it. McDonald J. pointed out in 
Re Dickenson and Law Society of Alberta (1978), 
84 D.L.R. (3d) 189, at p. 195 that such a require¬ 
ment affords no assurance that citizens who want 
to become lawyers are sufficiently familiar with 
Canadian institutions and “it could be better 
achieved by an examination of the particular 
qualifications of the applicant, whether he is a 
Canadian citizen, a British subject, or something 
else”. 

The second justification advanced by the appel¬ 
lants in support of the citizenship requirement is 
that citizenship evidences a real attachment to 
Canada. Once again I find myself in agreement 
with the following observations of McLachlin J.A., 
at pp. 612-13: 

The second reason for the distinction -- that citizen¬ 
ship implies a commitment to Canadian society — fares 
little better upon close examination. Only those citizens 
who are not natural-born Canadians can be said to have 
made a conscious choice to establish themselves here 
permanently and to opt for full participation in the 
Canadian social process, including the right to vote and 
run for public office. While no doubt most citizens, 
natural-born or otherwise, are committed to Canadian 
society, citizenship does not ensure that that is the case. 
Conversely, non-citizens may be deeply commited [sm] 
to our country. 


[traduction] La citoyennete ne garantit pas la fami- 
liarite avec les institutions et les coutumes canadiennes. 
Seuls les citoyens qui ne sont pas nes au Canada doivent 
avoir reside ici pendant un certain temps. Les Canadiens 
a nes au Canada peuvent resider dans n’importe quel pays 
de leur choix et conserver leur citoyennete. Bref, la 
citoyennete n’offre aucune garantie qu’une personne est 
consciente des traditions et droits fondamentaux de 
notre societe. L’exigence en matiere de citoyennete ne 
b constilue pas un moyen efficace de s’assurer que les 
personnes admises au barreau connaissent bien les insti^ 
tutions et les coutumes de ce pays: voir Re Dickens&d 
and Law Society of Alberta (1978), 84 D.L.R. (3d) 189, 
a lap. 195, 5 Alta. L.R. (2d) 136, 10 A.R. 120. 

c Je comprends qu’il est souhaitable que les avcE 
cats connaissent les institutions et coutumes canarc 
diennes, mais je partage Favis du juge McLachlin 
que Fobligation d’etre citoyen n’est pas bien adag] 
tee pour atteindre cet obiectif et peut meme etre' 
d sans lien rationnel avec celui-ci. Le juge 
McDonald a souligne a la p. 195 de la decision Re 
Dickenson and Law Society of Alberta (1978), 84 
D.L.R. (3d) 189, qu’une telle exigence ne permet 
pas de garantir que les citoyens desireux de deve- 
nir avocats connaissent suffisamment bien les insti¬ 
tutions canadiennes et [traduction] «qu’on 
pourrait mieux y parvenir en faisant subir au 
requerant un examen concernant ses competences 
/ particulieres, qu’il soit citoyen canadien, sujet bri- 
tannique ou autre». 

Comme deuxieme justification a l’appui de 
Fobligation d’etre citoyen, les appelants ont sou- 
g tenu que la citoyennete traduit un veritable atta- 
chement au Canada. Encore une fois, je souscris 
aux observations suivantes du juge McLachlin, aux 
pp. 612 et 613: 

[traduction] La deuxieme raison de la distinction, 
h savoir que la citoyennete implique un engagement envers 
la societe canadienne, ne resiste guere mieux a un 
examen attentif. On peut affirmer que seuls les citoyens- 
qui ne sont pas nes au Canada ont deliberement choisi 
de s’etablir ici de fagon permanente et de participer 
i pleinement au processus social canadien, ce qui com- 
prend le droit de vote et le droit de se porter candidat a 
une charge publique. Bien qu’il ne fasse pas de doute 
que la plupart des citoyens, originates ou non du 
Canada, sont engages envers la societe canadienne, la 
j citoyennete ne garantit pas cela. Inversement, ceux qui 
n’ont pas la citoyennete peuvent etre profondement 
engages envers notre pays. 
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The third ground advanced to justify the 
requirement relates to the role lawyers are said to 
play in the governance of our country. McLachlin 
J.A. disputed the extent to which the practice of 
law involves the performance of a governmental 
function. She stated at p. 614: 

While lawyers clearly play an important role in our 
society, it cannot be contended that the practice of law 
involves performing a state or government function. In 
this respect, the role of lawyers may be distinguished 
from that of legislators, judges, civil servants and police¬ 
men. The practice of law is first and foremost a private 
profession. Some lawyers work in the courts, some do 
not. Those who work in the courts may represent the 
Crown or act against it. It is true that all lawyers are 
officers of the court. That term, in my mind, implies 
allegiance and certain responsibilities to the institution 
of the court. But it does not mean that lawyers are part 
of the process of government. 


Although I am in general agreement with her 
characterization of the role of lawyers qua lawyers 
in our society, my problem with this basis of 
justification is more fundamental. To my mind, 
even if lawyers do perform a governmental func¬ 
tion, I do not think the requirement that they be 
citizens provides any guarantee that they will 
honourably and conscientiously carry out their 
public duties. They will carry them out, I believe, 
because they are good lawyers and not because 
they are Canadian citizens. 

In my view, the reasoning advanced in support 
of the citizenship requirement simply does not 
meet the tests in Oakes for overriding a constitu¬ 
tional right particularly, as in this case, a right 
designed to protect “discrete and insular minori¬ 
ties” in our society. I would respectfully concur in 
the view expressed by McLachlin J.A. at p. 617 
that the citizenship requirement does not “appear 
to relate closely to those ends, much less to have 
been carefully designed to achieve them with mini¬ 
mum impairment of individual rights”. 


Le troisieme moyen invoque a 1’appui de l’obli- 
gation d’etre citoyen porte sur ce que Ton decrit 
comme le role des avocats dans 1’administration du 
pays. Le juge McLachlin a mis en doute la mesure 
a dans laquelle la pratique du droit comporte l’exer- 
cice d’une fonction gouvernementale. Voici ce 
qu’elle affirme, a la p. 614: 

[traduction] Bien que les avocats jouent clairement 
un role important dans notre societe, on ne peut preten- 
* dre que la pratique du droit comporte 1’exercice d’une 
fonction d’Etat ou d’une fonction gouvernementale. A 
cet egard, le role des avocats peut etre distingue de celui 
des legislateurs, des juges, des fonctionnaires et des 
policiers. La pratique du droit est d’abord et avant tout 
c une profession de nature privee. Certains avocats plai- 
dent devant les tribunaux, d’autres ne le font pas. Ceux 
qui plaident devant les tribunaux peuvent representer le 
ministere public ou agir contre lui. II est vrai que tous 
les avocats sont des officiers de justice. Dans mon esprit, 
d cette expression implique un devoir d’allegeance et cer- 
taines responsabilites envers les tribunaux en tant 
qu’institution. Mais cela ne signifie pas que les avocats 
font partie du processus gouvernemental. 

Bien que je sois generalement d’accord avec sa 
qualification du role des avocats en tant qu’avocats 
dans notre societe, le probleme que ce moyen de 
justification me pose est plus fondamental. Dans 
mon esprit, meme si les avocats executent une 
/ fonction gouvernementale, je ne crois pas que 
Pobligation qu’ils soient citoyens garantisse de 
quelque maniere que ce soit qu’ils vont s’acquitter 
de leurs fonctions publiques honorablement et 
consciencieusement. J’estime qu’ils vont les execu- 
s ter parce que ce sont des avocats competents et 
non parce que ce sont des citoyens canadiens. 

A mon avis, le raisonnement invoque a l’appui 
de Pobligation d’etre citoyen ne satisfait tout sim- 
k plement pas aux criteres poses dans l’arret Oakes 
pour supprimer un droit constitutionnel et particu- 
lierement, comme en l’espece, un droit conqu pour 
proteger des «minorites discretes et isolees* dans 
notre societe. En toute deference, je suis d’avis de 
' souscrire a Popinion exprimee par le juge McLac¬ 
hlin, a la p. 617, selon laquelle Pobligation d’etre 
citoyen ne [TRADUCTION] «semble [pas] avoir un 
rapport etroit avec ces fins et semble encore moins 
j avoir ete soigneusement conque pour les realiser de 
faqon a porter le moins possible atteinte aux droits 
individuels*. 
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Disposition 

I would dismiss the appeal with costs. I would 
answer the constitutional questions as follows: 

a 

Q. (1) Does the Canadian citizenship requirement to be 
a lawyer in the province of British Columbia as set 
out in s. 42 of the Barristers and Solicitors Act, 
R.S.B.C. 1979, c. 26 infringe or deny the rights 
guaranteed by s. 15(1) of the Canadian Charter of h 
Rights and Freedoms ? 

A. Yes. 

Q. (2) If the Canadian citizenship requirement to be a 
lawyer in the province of British Columbia as set 
out in s. 42 of the Barristers and Solicitors Act, c 
R.S.B.C. 1979, c. 26 infringes or denies the rights 
guaranteed by s. 15(1) of the Canadian Charter of 
Rights and Freedoms , is it justified by s. 1 of the 
Canadian Charter of Rights and Freedoms ? 

d 

A. No. 

The reasons of McIntyre and Lamer JJ. were 
delivered by 

McIntyre J. (dissenting in part) — This appeal e 
raises only one question. Does the citizenship 
requirement for entry into the legal profession 
contained in s. 42 of the Barristers and Solicitors 
Act , R.S.B.C. 1979, c. 26, (the “Act”) contravene 
s. 15(1) of the Canadian Charter of Rights and 
Freedoms ? Section 42 provides: 

42 . The benchers may call to the Bar of the Province 
and admit as a solicitor of the Supreme Court 

8 

(a) a Canadian citizen with respect to whom they are 

satisfied that he ... 

and s. 15 of the Charter states: 

15 . (1) Every individual is equal before and under h 
the law and has the right to the equal protection and 
equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, nation¬ 
al or ethnic origin, colour, religion, sex, age or mental or 
physical disability. . 

(2) Subsection (1) does not preclude any law, pro¬ 
gram or activity that has as its object the amelioration 
of conditions of disadvantaged individuals or groups 
including those that are disadvantaged because of race, ■ 
national or ethnic origin, colour, religion, sex, age or 
mental or physical disability. 


Dispositif 

Je suis d’avis de rejeter le pourvoi avec depens et 
de repondre aux questions constitutionnelles de la 
faqon suivante: 

Q. (1) L'obligation d’etre citoyen canadien pour etre 

avocat dans la province de la Colombie-Britanni- 
que, prevue a Part. 42 de la Barristers and Solici¬ 
tors Act, R.S.B.C. 1979, chap. 26, porte-t-elle 
atteinte aux droits garantis par le par. 15(1) de la 
Charte canadienne des droits et lihertesl 

R. Oui. 

Q. (2) Si l’obligation d’etre citoyen canadien pour etr£L 

avocat dans la province de la Colombie-Britanni£][ 
que, prevue a Part. 42 de la Barristers and SoliciFZi 
tors Act, R.S.B.C. 1979, chap. 26, porte atteinte§ 
aux droits garantis par le par. 15(1) de la Charts 
canadienne des droits et libertes, est-elle justified 
par l’article premier de la Charte canadienne des 
droits et libertes ? 

R. Non. 

Version franqaise des motifs des juges McIntyre 
et Lamer rendus par 

Le juge McIntyre (dissident en partie)—Ce 
pourvoi souleve une seule question. L’obligation 
d’etre citoyen pour etre admis a la profession 
juridique, etablie a Tart. 42 de la Barristers and 
Solicitors Act, R.S.B.C. 1979, chap. 26 (la «Loi»), 
est-elle contraire au par. 15(1) de la Charte cana¬ 
dienne des droits et libertesl L’article 42 prevoit: 
[traduction] 42 . Les membres du conseil du barreau 
peuvent inscrire au barreau de la province et admettre a 
titre de procureur de la Cour supreme 

a) un citoyen canadien dont ils sont convaincus qu’il 

et l’art. 15 de la Charte se lit ainsi: 

15. (1) La loi ne fait acception de personne et s’ap- 
plique egalement a tous, et tous ont droit a la meme 
protection et au meme benefice de la loi, independam- 
ment de toute discrimination, notamment des discrimi¬ 
nations fondees sur la race, l’origine nationale ou ethni- 
que, la couleur, la religion, le sexe, I’age ou les 
deficiences mentales ou physiques. 

(2) Le paragraphe (1) n’a pas pour effet d’intbrdire 
les lois, programmes ou activites destines a ameliorer la 
situation d’individus ou de groupes defavorises, notam¬ 
ment du fait de leur race, de leur origine nationale ou 
ethnique, de leur couleur, de leur religion, de leur sexe, 
de leur age ou de leurs deficiences mentales ou 
physiques. 
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The respondent, Andrews, was a British subject 
permanently resident in Canada at the time these 
proceedings were commenced. He had taken law 
degrees at Oxford and had fulfilled all the require¬ 
ments for admission to the practice of law in a 
British Columbia, except that of Canadian citizen¬ 
ship. He commenced proceedings for a declaration 
that s. 42 of the Act violates the Charter. He also 
sought an order in the nature of mandamus requir¬ 
ing the benchers of the Law Society of British * 
Columbia to consider his application for call to the 
Bar and admission as a solicitor. His action was 
dismissed at trial before Taylor J. in the Supreme 
Court of British Columbia in a judgment reported c 
at (1985), 22 D.L.R. (4th) 9. An appeal was 
allowed in the Court of Appeal (Hinkson, Craig 
and McLachlin JJ.A., at (1986), 27 D.L.R. (4th) 
600), and this appeal is taken by the Law Society 
of British Columbia, by leave granted November d 
27, 1986. Pursuant to an order of this Court on 
January 28, 1987, Gorel Elizabeth Kinersly, an 
American citizen who was at the time a permanent 
resident of Canada articling in the province of 
British Columbia, was added as a co-respondent in e 
this appeal. On January 28, 1987, the Chief Jus¬ 
tice stated constitutional questions in the following 
terms: 


(1) Does the Canadian citizenship requirement to be a 
lawyer in the province of British Columbia as set g 
out in s. 42 of the Barristers and Solicitors Act , 
R.S.B.C. 1979, c. 26 infringe or deny the rights 
guaranteed by s. 15(1) of the Canadian Charter of 
Rights and Freedoms '? 

(2) If the Canadian citizenship requirement to be a h 
lawyer in the province of British Columbia as set 
out in s. 42 of the Barristers and Solicitors Act, 
R.S.B.C. 1979, c. 26 infringes or denies the rights 
guaranteed by s. 15(1) of the Canadian Charter of 
Rights and Freedoms, is it justified by s. 1 of the i 
Canadian Charter of Rights and Freedoms ? 

Following the judgment in his favour, the respond¬ 
ent Andrews was called to the Bar and admitted as . 
a solicitor in the province of British Columbia and 
is now a Canadian citizen. The co-respondent, 


L’intime Andrews etait un sujet britannique qui 
etait resident permanent du Canada au moment ou 
les presentes. procedures ont ete entamees. II avait 
obtenu un diplome en droit a Oxford et avait 
rempli toutes les conditions d'admission a la prati¬ 
que du droit en Colombie-Britannique, a l’excep- 
tion de celle relative a la citoyennete canadienne. 
II a entame des procedures en vue d’obtenir un 
jugement declaratoire portanl que Part. 42 de la 
Loi vide la Charte. II a egalement cherche d 
obtenir une ordonnance tenant d’un bref de man¬ 
damus qui aurait oblige les membres du conseil de 
la Law Society of British Columbia a examiner sa 
demande d’inscription au barreau et d’admission a 
titre de procureur. Le juge Taylor de la Cour 
supreme de la Colombie-Britannique a rejete son 
action dans une decision publiee a (1985), 22 
D.L.R. (4th) 9. La Cour d’appel, composee des 
juges Hinkson, Craig et McLachlin, a accueilli 
l’appel interjete (publie a (1986), 27 D.L.R. (4th) 
600) et le present pourvoi, forme par la Law 
Society of British Columbia, a ete autorise le 27 
novembre 1986. Conformement a une ordonnance 
rendue par cette Cour le 28 janvier 1987, Gorel 
Elizabeth Kinersly, une citoyenne americaine qui, 
a l’epoque, etait une residente permanente du 
Canada qui faisait son stage dans la province de la 
Colombie-Britannique, a ete ajoutee a titre de 
cointimee dans ce pourvoi. Le 18 janvier 1987, le 
Juge en chef a formule les questions constitution- 
nelles suivantes: 

(1) L’obligation d’etre citoyen canadien pour etre 
avocat dans la province de la Colombie-Britanni¬ 
que, prevue a Part. 42 de la Barristers and Solici¬ 
tors Act, R.S.B.C. 1979, chap. 26, porte-t-elle 
atteinte aux droits garantis par le par. 15(1) de la 
Charte canadienne des droits et lihertesl 

(2) Si Pobligation d’etre citoyen canadien pour etre 
avocat dans la province de la Colombie-Britanni¬ 
que, prevue a Part. 42 de la Barristers and Solici¬ 
tors Act, R.S.B.C. 1979, chap. 26, porte atteinte 
aux droits garantis par le par. 15(1) de la Charte 
canadienne des droits et libertes, est-elle justifiee 
par Particle premier de la Charte canadienne des 
droits et libertesl 

Suite au jugement rendu en sa faveur, Pintime 
Andrew's a ete inscrit au barreau et admis a titre 
de procureur dans la province de la Colombie-Bri¬ 
tannique et est maintenant citoyen canadien. La 
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Kinersly, who had expressed an intention to 
become a Canadian citizen, became eligible to do 
so on March 15, 1988. 

Disposition in the Courts Below 

Taylor J., at trial, defined discrimination under 
s. 15(1) of the Charter as the drawing of an 
irrational distinction between people based on 
some irrelevant personal characteristic for the pur¬ 
pose, or having the effect, of imposing upon the 
victim of the discrimination some penalty, disad¬ 
vantage or indignity, or denying some advantage. 
He did not consider that the enumerated heads of 
discrimination in s. 15(1), race, national or ethnic 
origin, colour, religion, sex, age or mental or physi¬ 
cal disability, were a complete listing of the pros¬ 
cribed bases of discrimination, and said, at p. 16: 


Thus, in order to amount to discrimination under s. 
15(1), the personal characteristic on which a distinction 
is based must either be one which is entirely irrelevant in 
the context in which the distinction is made or one 
which is given a significance clearly beyond that which 
could reasonably be justified in such a context — the 
distinction must in this sense be irrational. 


He said that the test would be the same whether or 
not the discrimination was on the basis of a char¬ 
acteristic enumerated in s. 15(1) of the Charter. 
Citizenship, in his view, while not within the term, 
national origin, is nonetheless a characteristic 
which could form a basis for discrimination under 
s. 15(1). He adopted a broad view of the concept 
of citizenship. He said, at p. 20: 

Citizenship is, I think, a privilege which is understood to 
carry with it commitments to promote the security and 
welfare of the country, and to protect the way of life in 
which Canadians have come to believe, which are not 
expected of a permanent resident, even a resident sworn 
to allegiance. A citizen is a part of the country, a 
resident non-citizen never really more than an attach¬ 
ment to it. 


cointimee Kinersly, qui avait exprime l’intention 
de devenir citoyenne canadienne, est devenue 
admissible a ce titre le 15 mars 1988. 

a Decisions des tribunaux d’instance inferieure 

En premiere instance, le juge Taylor a defini la 
discrimination au sens du par. 15(1) de la Charte 
h comme l’etablissement entre les individus d’une 
distinction irrationnelle fondee sur certaines carac- 
teristiques personnelles non pertinentes et ay^t 
pour but ou pour effet d’imposer a la victime def^ 
discrimination une sanction, un desavantage, ouSie 
c lui faire subir une certaine indignite ou de la privSr 
d’un certain avantage. Selon lui, les motifs de 
discrimination enumeres au par. 15(1), savoir ia 
race, l’origine nationale ou ethnique, la couleur, ia 
religion, le sexe, l’age ou les deficiences mentales 
d ou physiques, ne constituent pas une liste exhaus¬ 
tive des motifs prohibes de discrimination, et 
d’ajouter, a la p. 16: 

[traduction] Par consequent, pour qu’il y ait discri- 
e mination au sens du par. 15(1), la caracteristique per- 
sonnelle sur laquelle se fonde une distinction doit etre 
tout a fait sans pertinence dans le contexte ou la distinc¬ 
tion est etablie ou revetir une importance qui va claire- 
rnent au-dela de ce qui pourrait etre raisonnablement 
f justifie dans ce contexte — a cet egard, la distinction 
doit etre irrationnelle. 

II a affirme que le critere serait identique peu 
importe que la distinction soit fondee ou non sur 
s une caracteristique enumeree au par. 15(1) de la 
Charte. A son avis, la citoyennete, bien que non 
visee par l’expression origine nationale, est nean- 
moins une caracteristique qui pourrait constituer 
un motif de discrimination au sens du par. 15(1). 
h II a adopte une interpretation large du concept de 
la citoyennete. II dit, a la p. 20: 

[traduction] La citoyennete est. je pense, un privilege 
qui comporte implicitement des engagements a promou- 
i voir la securite et le bien-etre du pays et a proteger le 
mode de vie qu’en sont venus a adopter les Canadiens, ce 
a quoi on ne s’attend pas de la part d’un resident 
permanent, meme de la part d’un resident qui a prete le 
serment d’allegeance. Un citoyen represente une partie 
j du pays alors qu’un resident qui n’a pas la citoyennete 
ne pourra jamais vraiment en representer davantage 
qu’un element accessoire. 





[1989] 1 R.C.S. 


ANDREWS c. LAW society OF British Columbia Le juge McIntyre 


161 


In ' determining the relevance of citizenship to 
entry into the legal profession, he referred to the 
wide powers accorded to lawyers in the adminis¬ 
tration of justice and the judicial process which 
give rise to a duty to protect the system from abuse 
and to respect the laws of the land. He said, at pp. 
20 - 21 : 

It cannot in my view be said that there is anything 
irrational in the view which has been taken by the 
Legislature that only Canadian citizens ought to exer¬ 
cise such powers in this province and be entrusted with 
such responsibilities. 

He did not consider that any burden imposed on 
non-citizens by the citizenship requirement was 
disproportionate to the relevance of citizenship in 
view of the nature of the duties and responsibilities 
of members of the legal profession. He concluded 
that neither s. 15(1) nor s. 7 of the Charter were 
infringed by the Canadian citizenship requirement 
in s. 42 of the Act. 

McLachlin J.A. wrote the judgment for a unani¬ 
mous Court of Appeal. She expressed the view, at 
p. 605, that the real meaning of the concept of 
equal protection and benefit before and under the 
law is that: 

.. . persons who are “similarly situated be similarly 
treated” and conversely, that persons who are “differ¬ 
ently situated be differently treated”. 


She referred to two competing approaches which 
have been adopted in dealing with discrimination 
under s. 15(1). One view is that any distinction is 
sufficient to establish discrimination, and when 
discrimination is found the courts should immedi¬ 
ately turn to s. 1 of the Charter for a determina¬ 
tion of its constitutional validity. The other view is 
that discrimination under s. 15(1) must be “invidi¬ 
ous or pejorative” in nature, in that it must result 
from an unreasonable classification or unjustifi¬ 
able differentiation. The second view, then, incor¬ 
porates principles of justification and reasonable¬ 
ness into s. 15(1) independently of s. 1. She 
adopted essentially the second view rejecting the 


En se prononcant sur la pertinence de la citoyen- 
nete au regard de Fadmission a la profession juri- 
dique, il a mentionne les vastes pouvoirs conferes 
aux avocats dans Fadministration de la justice et le 
a processus judiciaire qui sont a Forigine d’un devoir 
de proteger le systeme contre les abus et de respec¬ 
ter les lois du pays. Voici ce qu’il affirme, aux pp. 
20 et 21: 

h [traduction] A mon avis, on ne peut affirmer qu’il 
y a quelque chose d’irrationnel dans le point de vu© 
adopte par la legislature selon lequel seuls les citoyerfe) 
canadiens devraient exercer de tels pouvoirs dans cette 
province et se voir confier de lelles responsabilites. 

□ 

e Selon lui, le fardeau que Fobligation d’etre citoyei^ 
impose aux individus qui n’ont pas la citoyennet^P 
n’est pas disproportionne avec la pertinence de‘ la: 
citoyennete compte tenu de la nature des devoirs et 
d des responsabilites des membres de la profession 
juridique. II a conclu que Fobligation d’etre 
citoyen canadien contenue a Fart. 42 de la Loi ne 
contrevenait ni au par. 15(1) ni a Fart. 7 de la 
Charte. 

e . y 

Le juge McLachlin a redige le jugement una- 

nime de la Cour d’appel. A la page 605, elle se dit 
d’avis que le veritable sens du concept selon lequel 
la loi ne fait acception de personne et s’applique 
/ egalement a tous, et tous ont droit a la meme 
protection et au meme benefice de la loi, est que: 
[traduction] ... les personnes qui se trouvent dans 
une «situation analogue doivent etre traitees de faqon 
analogue® et, inversement, que les personnes qui se 
8 trouvent dans des ((situations differentes doivent etre 
traitees differemment® ... 

Elle a mentionne deux interpretations divergentes 
qui ont ete adoptees en matiere de discrimination 
A au sens du par. 15(1). Selon une interpretation, 
toute distinction suffit a etablir Fexistence d’une 
discrimination et, en cas de conclusion a Fexistence 
de discrimination, les tribunaux devraient recourir 
immediatement a Farticle premier de la Charte 
1 pour en determiner la constitutionnalite. L’autre 
interpretation porte que la discrimination au sens 
du par. 15(1) doit etre de nature [traduction] 
«injuste ou defavorable® en ce sens qu’elle doit 
decouler d’une classification deraisonnable ou 
d’une differentiation injustifiable. Le second point 
de vue fait done entrer dans le par. 15(1) des 
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proposition that any differentiation would result in 
a resort to s. 1 of the Charter, arguing that it could 
not have been intended to give a guarantee in s. 
15(1) against every legislative classification. To do 
so, she asserted, would be to trivialize the funda¬ 
mental rights guaranteed by the Charter and 
deprive the words “without discrimination” in s. 
15(1) of any content and, in effect, to replace s. 
15(1) with s. 1. This approach, in her opinion, 
would mean that many important and socially 
accepted distinctions, such as restrictions on 
drunken driving and special provisions for the care, 
protection, and education of children, would be 
subject to automatic review under s. 1. To equate 
the provisions of s. 15(1) with a guarantee against 
all distinction would, in effect, “elevate s. 15 to the 
position of subsuming the other rights and free¬ 
doms defined by the Charter ”, She said that there 
must be an initial determination of the reasonable¬ 
ness and fairness of the impugned legislation under 
s. 15(1). Therefore, she saw two questions emerge: 
what degree of evaluation of the legislation should 
be done under s. 15(1), and what role, if any, 
remained for s. 1 when legislation is attacked 
under s. 15(1)? 


In dealing with the first question, she said that 
the court should determine whether the impugned 
distinction is reasonable or fair, having regard to 
its purposes and aims and to its effect on the 
person concerned. She said, at pp. 609-10: 

My response to the first question is that the question 
to be answered under s. 15 should be whether the 
impugned distinction is reasonable or fair, having regard 
to the purposes and aims and its effect on persons 
adversely affected. I include the word “fair” as well as 
“reasonable” to emphasize that the test is not one of 
pure rationality but one connoting the treatment of 
persons in ways which are not unduly prejudicial to 


principes de justification et de caractere raisonna- 
ble sans egard a l’article premier. Elle a adopte 
essentiellement la seconde interpretation et a rejete 
la proposition selon laquelle toute differenciation 
a entralnerait le recours a Particle premier de la 
Charte, en faisant valoir qu’au par. 15(1) on n’a 
pas pu avoir l’intention d’accorder une garantie 
contre toute classification legislative. Elle a 
affirme que recourir a Particle premier reviendrait 
h a banaliser les droits fondamentaux garantis par la 
Charte et a depouiller de tout contenu P expression 
«independamment de toute discrimination)) figife 
rant au par. 15(1) et, en fait, a remplacer le pdf]. 
c 15(1) par Particle premier. A son avis, cette inter¬ 
pretation signifierait que plusieurs distinctions 
importantes et socialement acceptees, comme lg$ 
restrictions portant sur la conduite en etg: 
d’ebriete et les dispositions speciales relatives Su 
d soin, a la protection et a Peducation des enfants, 
seraient assujetties automatiquement a un examen 
fonde sur Particle premier. Assimiler les disposi¬ 
tions du par. 15(1) a une garantie contre toute 
distinction reviendrait, en fait, a [traduction] 
e «donner a Part. 15 une importance telle qu’il sub- 
sumerait les autres droits et libertes definis par la 
Charte ». Elle a affirme qu’il fallait d’abord deter¬ 
miner le caractere raisonnable et juste de la 
mesure legislative contestee en vertu du par. 15(1). 
En consequence, deux questions se posaient selon 
elle: quelle evaluation de la mesure legislative 
devrait etre faite en vertu du par. 15(1) et quel 
role, le cas echeant, resterait-il a Particle premier 
g lorsqu’une mesure legislative est attaquee en vertu 
du par. 15(1)? 

En ce qui concerne la premiere question, elle a 
affirme que le tribunal devrait decider si la distinc- 
h lion attaquee est raisonnable ou juste compte tenu 
de ses objectifs et buts et de son effet sur la 
personne concernee. Voici ce qu’elle affirme, aux 
pp. 609 et 610: 

i [traduction] Ma reponse a la premiere question est 
que la question a laquelle il faut repondre en vertu de 
Part. 15 devrait etre de savoir si la distinction attaquee 
est raisonnable ou juste compte tenu de ses objectifs et 
buts et de son effet sur les personnes touchees. J’emploie 
j le mot «juste» en plus du mot «raisonnable» pour bien 
montrer que le criteire applicable n’en est pas un de pure 
rationalite mais qu’il implique le traitement de person- 
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them. The test must be objective, and the discrimination 
must be proved on a balance of probabilities: R. v. 
Oakes , supra, (applying this test to s. 1.) The ultimate 
question is whether a fair-minded person, weighing the 
purposes of legislation against its effects on the individu¬ 
als adversely affected, and giving due weight to the right 
of the Legislature to pass laws for the good of all, would 
conclude that the legislative means adopted are unrea¬ 
sonable or unfair. 


She went on to state that s. 1 would apply to 
permit discrimination in extraordinary circum¬ 
stances, such as the internment of enemy aliens in 
wartime which would create discrimination not to 
be tolerated in peacetime. 

She concluded that the citizenship requirement 
in the Act discriminated against the respondent. 
She rejected the Law Society’s argument that the 
importance of the legal profession in the general 
scheme of the administration of the legal system 
justified the citizenship requirement, She reached e 
the conclusion that the distinction deprived the 
respondent of the equal benefit of the law guaran¬ 
teed under-s. 15, and she concluded on this point 
by saying, at p. 616: 

In summary, none of the reasons offered for the f 
requirement of citizenship for the practice of law offer a 
convincing justification for it. On the other hand, the 
requirement is clearly prejudicial to the appellant and 
those similarly placed. Having met all the other require¬ 
ments for the admission to the bar, the appellant is & 
nevertheless unable to gain admission to practise 
because he is not yet a Canadian citizen. I find that the 
appellant has discharged the onus upon him of showing 
that the requirement of citizenship for admission to the 
practice of law is unreasonable or unfair. A 

The Concept of Equality 

Section 15(1) of the Charter provides for every 
individual a guarantee of equality before and ' 
under the law, as well as the equal protection and 
equal benefit of the law without discrimination. 
This is not a general guarantee of equality; it does 
not provide for equality between individuals or . 
groups within society in a general or abstract 
sense, nor does it impose on individuals or groups 


nes de facons qui ne Ieur causent pas de prejudice indu. 
Le critere doit etre objectif et (’existence de la discrimi¬ 
nation doit etre etabiie selon la preponderance des pro¬ 
bability: R. c. Oakes , precite, (appliquant ce critere a 
l’article premier). La question ultime est de savoir si une 
personne impartiale, qui soupese les objets de la loi en 
fonction de ses effets sur les personnes lesees et qui 
accorde l’importance voulue au droit de la legislature 
d’adopter des lois pour le bien de tous, conclurait que les 
moyens legislates adoptes sont deraisonnables ou 
injustes. 

Elle a poursuivi en declarant que Particle premier 
s’appliquerait pour autoriser la discrimination 
dans des circonstances exceptionnelles, comme 
l’internement d’etrangers ennemis en temps de 
guerre qui constituerait de la discrimination intole¬ 
rable en temps de paix. 

Elle a conclu que l’obligation d’etre citoyen 
contenue dans la Loi etablissait une distinction 
illicite au detriment de l’intime. Elle a rejete l’ar- 
gument de la Law' Society selon lequel l’impor- 
tance.de la profession juridique dans le contexte 
general de l’administration de la justice justifiait 
l’obligation d’etre citoyen. Elle est parvenue a la 
conclusion que la distinction privait l’intime de son 
droit au meme benefice de la loi garanti a Tart. 15 
et a conclu a cet egard, a la p. 616: 

[traduction] En resume, aucune des raisons invo- 
quees a l’appui de Pobligation d’etre citoyen pour prati- 
quer le droit ne la justifie de fa§on convaincante. D’au- 
tre part, Pobligation est certainement prejudiciable a 
Pappelant et a ceux qui se trouvent dans la meme 
situation. Ayant rempli toutes les autres conditions rela¬ 
tives a l’admission au barreau, Pappelant n’en demeure 
pas moins incapable d'etre admis a la pratique parce 
qu’il n’est pas encore citoyen canadien. J’estime que 
Pappelant s’est acquitte du fardeau qui lui incombait 
d’etablir que Pobligation d’etre citoyen pour etre admis 
a la pratique du droit est deraisonnable ou injuste. 

Le concept d’egalite 

Le paragraphe 15(1) de la Charte prevoit que la 
loi ne fait acception de personne et s’applique 
egalement a tous, et que tous ont droit a la meme 
protection et au meme benefice de la loi, indepen- 
damment de toute discrimination, II ne s’agit pas 
d’une garantie generate d’egalite; la disposition ne 
present pas l’egalite entre les individus ou les 
groupes d’une societe dans un sens general ou 
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an obligation to accord equal treatment to others. 
It is concerned with the application of the law. No 
problem regarding the scope of the word “law”, as 
employed in s. 15(1), can arise in this case because 
it is an Act of the Legislature which is under 
attack. Whether other governmental or quasi-gov- 
ernmental regulations, rules, or requirements may 
be termed laws under s. 15(1) should be left for 
cases in which the issue arises. 


The concept of equality has long been a feature 
of Western thought. As embodied in s. 15(1) of 
the Charter, it is an elusive concept and, more 
than any of the other rights and freedoms guaran¬ 
teed in the Charter, it lacks precise definition. As 
has been stated by John H. Schaar, “Equality of 
Opportunity and Beyond”, in Nomos IX: Equality, 
eds. J. Roland Pennock and John W. Chapman 
(1967), at p. 228: 

Equality is a protean word. It is one of those political 
symbols — liberty and fraternity are others — into 
which men have poured the deepest urgings of their 
heart. Every strongly held theory or conception of equal¬ 
ity is at once a psychology, an ethic, a theory of social 
relations, and a vision of the good society. 


It is a comparative concept, the condition of which 
may only be attained or discerned by comparison 
with the condition of others in the social and 
political setting in which the question arises. It 
must be recognized at once, however, that every 
difference in treatment between individuals under 
the law will not necessarily result in inequality 
and, as well, that identical treatment may fre¬ 
quently produce serious inequality. This proposi¬ 
tion has found frequent expression in the literature 
on the subject but, as I have noted on a previous 
occasion, nowhere more aptly than in the well- 
known words of Frankfurter J. in Dennis v. United 
States, 339 U.S. 162 (1950), at p. 184: 

It was a wise man who said that there is no greater 
inequality than the equal treatment of unequals. 


abstrait, pas plus qu’elle n’impose a ceux-ci l’obli- 
gation de traiter les autres egalement. Elle porte 
sur 1’application de la loi. La portee du terme «loi» 
utilise au par. 15(1) ne saurait soulever aucun 
a probleme en l’espece puisque c’est une loi de la 
legislature qui est attaquee. La question de savoir 
si d’autres exigences, regies et reglements gouver- 
nementaux ou quasi gouvernementaux peuvent 
etre qualifies de lois au sens du par. 15(1), devrait 
b etre debattue dans les affaires ou elle sera 
soulevee. q 

cd 

Le concept d’egalite fait partie de la pensee 
c occidentale depuis longtemps. Enchasse au pdr. 
15(1) de la Charte, c’est un concept difficil^a 
saisir qui, plus que tous les autres droits et liberties 
garantis dans la Charte, ne comporte pas de defini¬ 
tion precise. Comme le declarait John H. Schaar, 
d «Equality of Opportunity and Beyond®, dans 
Nomos IX: Equality, ed. J. Roland Pennock et 
John W. Chapman (1967), a la p. 228: 

[traduction] L’egalite est un terme changeant. Elle 
e constitue l’un de ces symboles politiques — liberte et 
fraternite en sont d’autres — dans lesquels les hommes 
ont enfoui les desirs les plus profonds de leur coeur. 
Chaque theorie ou conception ardemment defendue de 
fegalite releve a la fois de la psychologie, de fethique, 
f d’une conception des relations sociales et d’une vision de 
la societe juste. 

C’est un concept comparatif dont la materialisa¬ 
tion ne peut etre atteinte ou perque que par com- 
s paraison avec la situation des autres dans le con- 
texte socio-politique ou la question est soulevee. II 
faut cependant reconnaTtre des le depart que toute 
difference de traitement entre des individus dans la 
h loi ne produira pas forcement une inegalite et, 
aussi, qu’un traitement identique peut frequem- 
ment engendrer de graves inegalites. Cette propo¬ 
sition a souvent ete exprimee dans la documenta¬ 
tion sur le sujet mais, comme je l’ai deja souligne a 
i une autre occasion, nulle part n’a-t-elle ete formu¬ 
lae plus justement que dans la fameuse phrase du 
juge Frankfurter dans Farret Dennis v. United 
States, 339 U.S. 162 (1950), a la p. 184: 

j [traduction] C’etait un homme sage celui qui a dit 
qu’il n’y avait pas de plus grande inegalite que fegalite 
de traitement entre individus inegaux. 
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The same thought has been expressed in this Court 
in the context of s. 2(b) of the Charter in R. v. Big 
M Drug Mart Ltd., [1985] 1 S.C.R. 295, where 
Dickson C.J. said at p. 347: 

The equality necessary to support religious freedom does 
not require identical treatment of all religions. In fact, 
the interests of true equality may well require differen¬ 
tiation in treatment. 

In simple terms, then, it may be said that a law 
which treats all identically and which provides 
equality of treatment between “A” and “B” might 
well cause inequality for “C”, depending on differ¬ 
ences in personal characteristics and situations. To 
approach the ideal of full equality before and 
under the law — and in human affairs an 
approach is all that can be expected — the main 
consideration must be the impact of the law on the 
individual or the group concerned. Recognizing 
that there will always be an infinite variety of 
personal characteristics, capacities, entitlements 
and merits among those subject to a law, there 
must be accorded, as" nearly as may be possible, an 
equality of benefit and protection and no more of 
the restrictions, penalties or burdens imposed upon 
one than another. In other words, the admittedly 
unattainable ideal should be that a law expressed 
to bind all should not because of irrelevant person¬ 
al differences have a more burdensome or less 
beneficial impact on one than another. 


McLachlin J.A. in the Court of Appeal 
expressed the view, at p. 605, that: 

... the essential meaning of the constitutional require¬ 
ment of equal protection and equal benefit is that per¬ 
sons who are “similarly situated be similarly treated” 
and conversely, that persons who are “differently situat¬ 
ed be differently treated” .... 


In this, she was adopting and applying as a test a 
proposition which seems to have been widely 
accepted with some modifications in both trial and 
appeal court decisions throughout the country on s. 
15(1) of the Charter. See, for example, Reference 
Re Family Benefits Act (1986), 75 N.S.R. (2d) 
338 (N.S.S.C.A.D.), at p. 351; Reference Re Use 


Cette meme pensee a ete exprimee en cette Cour 
au sujet de Tal. 2b) de la Charte dans l’arret R. c. 
Big M Drug Mart Ltd., [1985] 1 R.C.S. 295, ou le 
juge en chef Dickson affirme, a la p. 347: 

a L’egalite necessaire pour soutenir la liberte de religion 
n’exige pas que toutes les religions re$oivent un traite- 
ment identique. En fait, la veritable egalite peut fort 
bien exiger qu’elles soient traitees differemment. 

b Done, en termes simples, on peut affirmer qu’une^ 
loi qui prevoit un traitement identique pour tous et 
l’egalite de traitement entre «A» et «B» pourraitco 
fort bien causer une inegalite a «C», selon lescN 
differences de caracteristiques personnelles et de^ 
e situations. Pour s’approcher de l’ideal d’une egalite § 
complete et entiere devant la loi et dans la loi — etC> 
dans les affaires humaines une approche est toutS 
ce a quoi on peut s’attendre — la principale consi-? 
d deration doit etre l’effet de la loi sur Pindividu ou 
le groupe concerne. Tout en reconnaissant qu’il y 
aura toujours une variete infinie de caracteristi¬ 
ques personnelles, d’aptitudes, de droits et de meri- 
tes chez ceux qui sont assujettis a une loi, il faut 
e atteindre le plus possible l’egalite de benefice et de 
protection et eviter d’imposer plus de restrictions, 
de sanctions ou de fardeaux a Pun qu’a l’autre. En 
d’autres termes, selon cet ideal qui est certes 
impossible a atteindre, une loi destinee a s’appli- 
J quer a tous ne devrait pas, en raison de differences 
personnelles non pertinentes, avoir un effet plus 
contraignant ou moins favorable sur Pun que sur 
l’autre. 

g Le juge McLachlin de la Cour d’appel exprime, 
a la p. 605, Popinion que: 

[traduction] ... le sens fondamental de Pobligation 
ccmslitutionnelle d’une egalite de protection et de bene- 
. fice est que les personnes qui se trouvent dans une 
«situation analogue doivent etre traitees de fa§on analo¬ 
gues et, inversement, que les personnes qui se trouvent 
dans des ((situations differentes doivent etre traitees 
differemment» . . . 

1 En affirmant cela, elle adoptait et appliquait 
comme critere une proposition qui semble avoir ete 
generalement acceptee, sous reserve de certaines 
modifications, dans les decisions des tribunaux de 
j premiere instance et d’appel du pays relatives au 
par. 15(1) de la Charte. Voir, par exemple, les 
decisions Reference Re Family Benefits Act 



166 


ANDREWS V. LAW SOCIETY OF BRITISH COLUMBIA McIntyre J. 


[1989] 1 S.C.R. 


of French in Criminal Proceedings in Saskatche¬ 
wan (1987), 44 D.L.R. (4th) 16 (Sask. C.A.), at p. 
46; Smith, Kline & French Laboratories Ltd. v. 
Canada (Attorney General), [1987] 2 F.C. 359, at 
p. 366; R. v. Ertel (1987), 35 C.C.C. (3d) 398, at 
p. 419. The reliance on this concept appears to 
have derived, at least in recent times, from J. T. 
Tussman and J. tenBroek, “The Equal Protection 
of Laws” (1949), 37 Calif. L. Rev. 341. The 
similarly situated test is a restatement of the Aris¬ 
totelian principle of formal equality — that 
“things that are alike should be treated alike, 
while things that are unalike should be treated 
unalike in proportion to their unalikeness” (Ethica 
Nichomacea, trans. W. Ross, Book V3, at p. 
1131 a-6 (1925)). 


The test as stated, however, is seriously deficient 
in that it excludes any consideration of the nature 
of the law. If it were to be applied literally, it could 
be used to justify the Nuremberg laws of Adolf 
Hitler. Similar treatment was contemplated for all 
Jews. The similarly situated test would have justi¬ 
fied the formalistic separate but equal doctrine of 
Plessy v. Ferguson, 163 U.S. 537 (1896), a doc¬ 
trine that incidentally was still the law in the 
United States at the time that Professor Tussman 
and J. tenBroek wrote their much cited article: see 
M. David Lepofsky and H. Schwartz “Case Note” 
(1988), 67 Can. Bar Rev. 115, at pp. 119-20. The 
test, somewhat differently phrased, was applied in 
the British Columbia Court of Appeal in R. v. 
Gonzales (1962), 132 C.C.C. 237. The Court 
upheld, under s. 1(b) of the Canadian Bill of 
Rights, R.S.C. 1970, App. Ill, a section of the 
Indian Act, R.S.C. 1970, c. 1-6, which made it an 
offence for an Indian to have intoxicants in his 
possession off a reserve. In his locality there were 
no reserves. Tysoe J.A. said that equality before 
the law could not mean “the same laws for all 


(1986), 75 N.S.R. (2d) 338 (C.S.N.-E., div. d’ap- 
pel), a la p. 351; Reference Re Use of French in 
Criminal Proceedings in Saskatchewan (1987), 44 
D.L.R. (4th) 16 (C.A. Sask.), a la p. 46; Smith, 
a Kline & French Laboratories Ltd. c. Canada (pro- 
cureur general), [1987] 2 C.F. 359, a la p. 366, et 

R. v. Ertel (1987), 35 C.C.C. (3d) 398, a la p. 419. 
Le recours a ce concept paratt avoir decoule, 
recemment du moins, de J. T. Tussman et J. 

h tenBroek, «The Equal Protection of Laws» (19494, 
37 Calif. L. Rev. 341. Le critere de la situat^i 
analogue est une reformulation du principe arisS-- 
telicien de l’egalite formelle: «I1 en sera de meffie 
de l’egalite, si Ton examine les personnes et Bs 
choses. Le rapport qui existe entre les objets se 
retrouvera entre les personnes. Si les personnes ne 
sont pas egales, elles n’obtiendront pas dansgja 
fa$on dont elles seront traitees l’egalite. De Ha 
d viennent les disputes et les contestations, quand 
des personnes sur le pied d’egalite n’obtiennent pas 
des parts egales, ou quand des personnes, sur le 
pied d’inegalite, ont et obtiennent un traitement 
egal» (Ethique de Nicomaque, trad. J. Voilquin, 
e livre V, chap. Ill, p. 129, art. 6, Gamier Flamma- 
rion, 1965). 

Le critere formule comporte cependant un grave 
defaut en ce qu’il exclut toute consideration de la 
f nature de la loi. Applique au pied de la lettre, il 
pourrait servir a justifier les lois de Nuremberg 
d’Adolf Hitler. Un traitement analogue etait prevu 
pour tous les Juifs. Le critere de la situation 
analogue aurait justifie le principe formaliste du 
«separe mais equivalent# de l’arret Plessy v. Fer¬ 
guson, 163 U.S. 537 (1896), qui, soit dit en pas¬ 
sant, s’appliquait toujours aux Etats-Unis a l’epo- 
que ou le professeur Tussman et J. tenBroek ont 
h redige leur article souvent cite: voir M. David 
Lepofsky et H. Schwartz, «Commentaire d’arret* 
(1988), 67 R. du B. can. 115, aux pp. 119 et 120. 
La Cour d’appel de la Colombie-Britannique a 
applique ce critere, formule quelque peu differem- 
' ment, dans l’arret R. v. Gonzales (1962), 132 
C.C.C. 237. La cour a confirme, en application de 
l’al. 16) de la Declaration canadienne des droits , 

S. R.C. 1970, app. III, un article de la Loi sur les 
. Indiens, S.R.C. 1970, chap. 1-6, qui prevoyait 

qu’un Indien etait coupable d’une infraction s’il 
avait des spiritueux en sa possession hors d’une 
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persons”, and defined the right in these words, at 
p. 243: 


... in its context s. 1(6) means in a general sense that 
there has existed and there shall continue to exist in 
Canada a right in every person to whom a particular 
law relates or extends no matter what may be a person’s 
race, national origin, colour, religion or sex to stand on h 
an equal footing with every other person to whom that 
particular law relates or extends and a right to the 
protection of the law. 

This approach was rejected in this Court by Rit- c 
chie J. in R. v. Drybones, [1970] S.C.R. 282, in a 
similar case involving a provision of the Indian Act 
making it an offence for an Indian to be intoxicat¬ 
ed off a reserve. He said, at p. 297: 

d 

... I cannot agree with this interpretation pursuant to 
which it seems to me that the most glaring discriminato¬ 
ry legislation against a racial group would have to be 
construed as recognizing the right of each of its 
individual members “to equality before the law”, so long e 
as all the other members are being discriminated against 
in the same way. 

Thus, mere equality of application to similarly 
situated groups or individuals does not afford a f 
realistic test for a violation of equality rights'. For, 
as has been said, a bad law will not be saved 
merely because it operates equally upon those to 
whom it has application. Nor will a law necessarily 
be bad because it makes distinctions. s 


A similarly situated test focussing on the equal h 
application of the law to those to whom it has 
application could lead to results akin to those in 
Bliss v. Attorney General of Canada, [1979] 1 
S.C.R. 183. In Bliss, a pregnant woman was 
denied unemployment benefits to which she would 1 
have been entitled had she not been pregnant. She 
claimed that the Unemployment Insurance Act, 
1971, violated the equality guarantees of the 
Canadian Bill of Rights because it discriminated . 
against her on the basis of her sex. Her claim was 
dismissed by this Court on the grounds that there 


reserve. Dans sa localite, il n’y avait pas de reserve. 
Le juge Tysoe de la Cour d’appel a affirme que 
l’egalite devant la loi ne pouvait signifier [tra¬ 
duction] «les memes lois pour tout le rnonde®, et 
il a defini le droit ainsi, a la p. 243: 

[traduction] ... dans son contexte, Fal. lb ) signifie, 
de faqon generate, qu’il a existe et qu’il continuera 
d’exister au Canada un droit pour tout individu touche 
ou vise par une loi particuliere , quels que soient sa race, 
son origine nationale, sa couleur, sa religion ou son sexe, 
d’etre sur un pied d’egalite avec toute autre personne 
touchee ou visee par cette loi, et le droit a la protection 
de la loi. 

Le juge Ritchie de cette Cour a rejete cette inter¬ 
pretation dans l’arret R. c. Drybones, [1970] 
R.C.S. 282, une affaire semblable portant sur une 
disposition de la Loi sur les Indiens qui prevoyait 
qu’un Indien etait coupable d’une infraction s’il 
etait ivre hors d’une reserve. Il a dit, a la p. 297: 

. . . je ne puis admettre cette interpretation. Elle aurait 
pour consequence, il me semble, qu’il faudrait considerer 
que la loi la plus manifestement discriminatoire envers 
un groupe ethnique reconnalt a chacun des membres de 
ce groupe «l’egalite devant la loi» si elle est egalement 
discriminatoire a l’egard de tous les autres membres du 
meme groupe. 

Ainsi, la simple egalite d’application de la loi a des 
groupes ou a des individus qui se trouvent dans une 
situation analogue ne peut constituer un critere 
realiste en cequi concerne la violation des droits a 
Pegalite. En effet, comme on l’a deja dit, une 
mauvaise loi ne peut etre sauvegardee pour la 
simple raison qu’elle s’applique egalement a ceux 
qu’elle vise. Pas plus qu’une loi sera necessaire- 
ment mauvaise parce qu’elle etablit des distinc¬ 
tions. 

Un critere de la situation analogue axe sur 
l’egalite d’application de la loi a ceux qu’elle vise 
pourrait entramer des resultats semblables a ce qui 
s’est produit dans l’arret Bliss c. Procureur general 
du Canada, [1979] 1 R.C.S. 183. Dans Paffaire 
Bliss, une femme enceinte s’etait vu refuser les 
prestations d’assurance-chomage auxquelles elle 
aurait eu droit si elle n’avait pas ete enceinte. Elle 
a fait vaioir que la Loi de 1971 sur V assurance- 
chomage violait les garanties d’egalite contenues 
dans la Declaration canadienne des droits pour le 
motif qu’elle etablissait a son detriment une dis- 
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was no discrimination on the basis of sex, since the 
class into which she fell under the Act was that of 
pregnant persons, and within that class, all persons 
were treated equally. This case, of course, was 
decided before the advent of the Charter. 


I would also agree with the following criticism 
of the similarly situated test made by Kerans J.A. 
in Make v. Alta. (Gov’t) (1987), 54 Alta. L.R. 
(2d) 212, at p. 244: 

. . , the test accepts an idea of equality which is almost 
mechanical, with no scope for considering the reason for 
the distinction. In consequence, subtleties are found to 
justify a finding of dissimilarity which reduces the test 
to a categorization game. Moreover, the test is not 
helpful. After all, most laws are enacted for the specific 
purpose of offering a benefit or imposing a burden on 
some persons and not on others. The test catches every 
conceivable difference in legal treatment. 


For the reasons outlined above, the test cannot be 
accepted as a fixed rule or formula for the resolu¬ 
tion of equality questions arising under the Char¬ 
ter. Consideration must be given to the content of 
the law, to its purpose, and its impact upon those 
to whom it applies, and also upon those whom it 
excludes from its application. The issues which will 
arise from case to case are such that it would be 
wrong to attempt to confine these considerations 
within such a fixed and limited formula. 

It is not every distinction or differentiation in 
treatment at law which will transgress the equality 
guarantees of s. 15 of the Charter. It is, of course, 
obvious that legislatures may — and to govern 
effectively — must treat different individuals and 
groups in different ways. Indeed, such distinctions 
are one of the main preoccupations of legislatures. 
The classifying of individuals and groups, the 
making of different provisions respecting such 
groups, the application of different rules, regula¬ 
tions, requirements and qualifications to different 
persons is necessary for the governance of modern 


tinction illicite fondee sur le sexe. Sa demande a 
ete rejetee par cette Cour pour le motif qu’il n’y 
avait pas de distinction illicite fondee sur le sexe 
puisque la categorie dans laquelle elle tombait en 
a vertu de la Loi etait celle des personnes enceintes 
et que toutes les personnes dans cette categorie 
etaient traitees egalement. II va sans dire que cette 
affaire a ete tranchee avant Pavenement de la 

Charte. 

b 

Je suis egalement d’accord avec la critique SU 43 
vante que le juge Kerans de la Cour d’appel a 
formule a l’egard du critere de la situation anakir' 
gue dans l’arret Make v. Alta. (Gov’t) (1987), 54 
« Alta. L.R. (2d) 212, a la p. 244: 

[traduction] . . . le critere adopte une idee d’egalitg 
qui est presque automatique, sans aucune possibility 
d’examiner la raison a l’origine de la distinction. Par 
consequent, on recourt a des nuances pour justifier une 
d constatation de difference, ce qui reduit le critere a un 
jeu.de classement par categories. De plus, le critere est 
sans utilite. Apres tout, la plupart des lois sont adoptees 
dans le but precis de procurer un avantage ou d’imposer 
une contrainte a certaines personnes et non a d’autres. 
e Le critere decele toutes les differences imaginables de 
traitement par la loi. 

Pour les motifs qui precedent, le critere ne peut 
etre accepte comme regie ou formule figee applica- 
f ble en vue de trancher les questions d’egalite soule- 
vees en vertu de la Charte. II faut tenir compte du 
contenu de la loi, de son objet et de son effet sur 
ceux qu’elle vise, de meme que sur ceux qu’elle 
exclut de son champ d’application. Les questions 
8 qui seront soulevees d’un cas a Pautre sont telles 
que ce serait une erreur que de tenter de restrein- 
dre ces considerations a une formule limitee et 
figee. 

h Ce ne sont pas toutes les distinctions ou diffe¬ 
rences de traitement devant la loi qui portent 
atteinte aux garanties d'egalite de Part. 15 de la 
Charte. II est certes evident que les legislatures 
peuvent et, pour gouverner efficacement, doivent 
1 traiter des individus ou des groupes differents de 
faqons differentes. En effet, de telles distinctions 
representent Pune des principals preoccupations 
des legislatures. La classification des individus et 
. des groupes, la redaction de differentes disposi- 
J tions concernant de tels groupes, Papplication de 
regies, de reglements, d’exigences et de qualifica- 
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society. As noted above, for the accommodation of 
differences, which is the essence of true equality, it 
will frequently be necessary to make distinctions. 
What kinds of distinctions will be acceptable 
under s. 15(1) and what kinds will violate its a 
provisions? 


In seeking an answer to these questions, the 
provisions of the Charter must have their full 
effect. In R. v. Big M Drug Mart Ltd., this Court 
emphasized this point at p. 344, where Dickson 
C.J. stated: c 

This Court has already, in some measure, set out the 
basic approach to be taken in interpreting the Charter. 

In Hunter v. Southam Inc., [1984] 2 S.C.R. 145, this 
Court expressed the view that the proper approach to 
the definition of the rights and freedoms guaranteed by 
the Charier was a purposive one. The meaning of a right 
or freedom guaranteed by the Charter was to be ascer¬ 
tained by an analysis of the purpose of such a guarantee; 
it was to be understood, in other words, in the light of e 
the interests it was meant to protect. 

In my view this analysis is to be undertaken, and the 
purpose of the right or freedom in question is to be 
sought by reference to the character and the larger y 
objects of the Charter itself, to the language chosen to 
articulate the specific right or freedom, to the historical 
origins of the concepts enshrined, and where applicable, 
to the meaning and purpose of the other specific rights 
and freedoms with which it is associated within the text 
of the Charter. The interpretation should be, as the 
judgment in Southam emphasizes, a generous rather 
than a legalistic one, aimed at fulfilling the purpose of 
the guarantee and securing for individuals the full ben¬ 
efit of the Charter's protection. At the same time it is ^ 
important not to overshoot the actual purpose of the 
right or freedom in question, but to recall that the 
Charter was not enacted in a vacuum, and must there¬ 
fore, as this Court’s decision in Law Society of Upper 
Canada v. Skapinker , [1984] 1 S.C.R. 357, illustrates, 
be placed in its proper linguistic, philosophic and histori- ' 
cal contexts. [Emphasis in original.] 

These words are not inconsistent with the view I 
expressed in Reference re Public Service . 
Employee Relations Act (Alta.), [1987] 1 S.C.R. J 
313. 


tions differents a des personnes differentes sont 
necessaires pour gouverner la societe moderne. 
Comme je l’ai deja souligne, le respect des diffe¬ 
rences, qui est l’essence d’une veritable egalite, 
exige souvent que des distinctions soient faites. 
Quelles seront les distinctions acceptables en vertu 
du par. 15(1) et quelles seront cedes qui violeront 
ses dispositions? 

Pour tenter de repondre a ces questions, les^ 
dispositions de la Charte doivent etre appliquees 
integralement. Dans 1’arret R. c. Big M Drtigl 
Mart Ltd., precite, cette Cour insiste sur ce point 4i 
la p. 344 ou le juge Dickson, maintenant Juge eft; 
chef, affirme: § 

O 

Cette Cour a deja, dans une certaine mesure, enonoro> 
la fafon fondamentale d’aborder finterpretation de la 
Charte. Dans farret Hunter c. Southam Inc., [1984] T 
R.C.S. 145, la Cour a exprime favis que la facon 
d’aborder la definition des droits et des libertes garantis 
par la Charte consiste a examiner l’objet vise. Le sens 
d-’un droit ou d’une liberte garantis par la Charte doit 
etre verifie au moyen d’une analyse de F objet d’une telle 
garantie; en d’autres termes, ils doivent s’interpreter en 
fonction des interets qu’ils visent a proteger. 

A mon avis, il faut faire cette analyse et l’objet du 
droit ou de la liberte en question doit etre determine en 
fonction de la nature et des objectifs plus larges de la 
Charte elle-meme, des termes choisis pour enoncer ce 
droit ou cette liberte, des origines historiques des con¬ 
cepts enchasses et, s'il y a lieu, en fonction du sens et de 
l’objet des autres libertes et droits particuliers qui s’y 
rattachent selon le texte de la Charte. Comme on le 
souligne dans l’arret Southam, Finterpretation doit etre 
liberale plutot que formaliste et viser a realiser l’objet de 
la garantie et a assurer que les citoyens beneficient 
pleinement de la protection accordee par la Charte. En 
meme temps, il importe de ne pas aller au dela de fobjet 
veritable du droit ou de la liberte en question et de se 
rappeler que la Charte n’a pas ete adoptee en l’absence 
de tout contexte et que, par consequent, comme fillustre 
l’arret de cette Cour Law Society of Upper Canada c. 
Skapinker , [1984] 1 R.C.S. 357, elle doit etre situee 
dans ses contextes linguistique, philosophique et histori- 
que appropries. [Souligne dans l’original.] 

Ces mots ne sont pas incompatibles avec Fopinion 
que j’ai exprimee dans le Renvoi relatif a la Public 
Service Employee Relations Act (Alb.), [1987] 1 
R.C.S. 313. 
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The principle of equality before the law has long 
been recognized as a feature of our constitutional 
tradition and it found statutory recognition in the 
Canadian Bill of Rights. However, unlike the 
Canadian Bill of Rights, which spoke only of « 
equality before the law, s. 15(1) of the Charter 
provides a much broader protection. Section 15 
spells out four basic rights: (1) the right to equal¬ 
ity before the law; (2) the right to equality under 
the law; (3) the right to equal protection of the h 
law; and (4) the right to equal benefit of the law. 
The inclusion of these last three additional rights 
in s. 15 of the Charter was an attempt to remedy 
some of the shortcomings of the right to equality 
in the Canadian Bill of Rights. It also reflected 
the expanded concept of discrimination being de¬ 
veloped under the various Human Rights Codes 
since the enactment of the Canadian Bill of 
Rights. The shortcomings of the Canadian Bill of <t 
Rights as far as the right to equality is concerned 
are well known. In Attorney General of Canada v. 
Lavell, [1974] S.C.R, 1349, for example, this 
Court upheld s. 12(1)(Z?) of the Indian Act which 
deprived women, but not men, of their membership 
in Indian Bands if they married non-Indians. The 
provision was held not to violate equality before 
the law although it might, the Court said, violate 
equality under the law if such were protected. In 
Bliss, supra , this Court held that the denial of 
unemployment insurance benefits to women 
because they were pregnant did not violate the 
guarantee of equality before the law, because any 
inequality in the protection and benefit of the law 
was “not created by legislation but by nature” (p. 
190). The case was distinguished from the Court’s 
earlier decision in Drybones, supra, as not involv¬ 
ing (pp. 191-92) the imposition of a penalty on a 
racial group to which other citizens are not sub- h 
jected, but as involving rather “a definition of the 
qualifications required for entitlement to benefits”. 

It is readily apparent that the language of s. 15 
was deliberately chosen in order to remedy some of 
the perceived defects under the Canadian Bill of ' 
Rights. The antecedent statute is part of the “lin- 


Le principe de Pegalite devant la loi est reconnu 
depuis longtemps comme un element de notre tra¬ 
dition constitutionnelle et il a ete consacre sous 
forme legislative dans la Declaration canadienne 
des droits. Cependant, contrairement a la Decla¬ 
ration canadienne des droits qui ne parle que de 
Pegalite devant la loi, le par. 15(1) de la Charte 
offre une protection beaucoup plus large. L’article 
15 enonce quatre droits fondamentaux: 1) le droit 
a ce que la loi s’applique egalement a tous; 2) le 
droit a ce que la loi ne fasse acception de personae, 
ou droit a Pegalite dans la loi; 3) le droit a^ 
meme protection de la loi, et 4) le droit au mepqje 
benefice de la loi. L’inclusion de ces trois dernieis 
droits supplementaires a l’art. 15 de la Charte 
constituait une tentative de remedier a certainps 
faiblesses du droit a Pegalite contenu dans 
Declaration canadienne des droits. Elle reflect 
egalement le concept elargi de discrimination qui 
s’etait developpe sous le regime des divers codes 
des droits de la personne depuis l’adoption de la 
Declaration canadienne des droits. Les faiblesses 
de la Declaration canadienne des droits, sur le 
plan du droit a Pegalite, sent bien connues. Par 
exemple, dans Parret Procureur general da 
Canada c. Lavell, [1974] R.C.S. 1349, cette Cour 
a confirme la validite de Pal. 12( 1 )£>) de la Loi sur 
les lndiens qui depouillait les femmes, mais non les 
homines, de leur appartenance a une bande 
indienne si elles epousaient un non-Indien. On a 
statue que la disposition ne violait pas Pegalite 
devant la loi quoiau’elle serait susceptible, d’affir- 
g mer la Cour, de violer Pegalite dans la loi, si une 
telle egalite etait protegee. Dans Parret Bliss, pre¬ 
cite, la Cour a conclu que le refus d’accorder des 
prestations d’assurance-chomage a des femmes 
parce qu’elles etaient enceintes ne violait pas la 
garantie d’egalite devant la loi puisque toute ine- 
galite dans la protection et le benefice de la loi 
n’etait «pas le fait de la legislation, mais bien de la 
nature» (p. 190). Cette affaire a ete distinguee 
d’avec Parret Drybones, precite, rendu anterieure- 
ment par cette Cour, en ce qu’elle n’imposait pas 
un desavantage a un groupe racial par rapport aux 
autres citoyens mais ne faisait plutot que «definir 
les conditions a remplir pour beneficier des presta- 
tions» (pp. 191 et 192). On constate facilement que 
Part. 15 a ete deliberement formule de maniere a 
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guistic, philosophic and historical context” of s. 15 
of the Charter. 


It is clear that the purpose of s. 15 is to ensure 
equality in the formulation and application of the 
law. The promotion of equality entails the promo¬ 
tion of a society in which all are secure in the 
knowledge that they are recognized at law as 
human beings equally deserving of concern, 
respect and consideration. It has a large remedial 
component. Howland C.J. and Robins J.A. (dis¬ 
senting in the result but not with respect to this 
comment) in Reference re an Act to Amend the 
Education Act (1986), 53 O.R. (2d) 513, attempt 
to articulate the broad range of values embraced 
by s. 15. They state at p. 554: 

In our view, s. 15(1) read as a whole constitutes a 
compendious expression of a positive right to equality in 
both the substance and the administration of the law. It 
is an all-encompassing right governing all legislative 
action. Like the ideals of “equal justice” and “equal 
access to the law”, the right to equal protection and 
equal benefit of .the law now enshrined in the Charter 
rests on the moral and ethical principle fundamental to a 
truly free and democratic society that all persons should 
be treated by the law on a footing of equality with equal 
concern and respect. 

It must be recognized, however, as well that the 
promotion of equality under s. 15 has a much more 
specific goal than the mere elimination of distinc¬ 
tions. If the Charter was intended to eliminate all 
distinctions, then there would be no place for 
sections such as 27 (multicultural heritage); 2(a) 
(freedom of conscience and religion); 25 (aborigi¬ 
nal rights and freedoms); and other such provisions 
designed to safeguard certain distinctions. More¬ 
over, the fact that identical treatment may fre¬ 
quently produce serious inequality is recognized in 
s. 15(2), which states that the equality rights in s. 
15(1) do “not preclude any law, program or activ¬ 
ity that has as its object the amelioration of condi¬ 
tions of disadvantaged individuals or groups... 


remedier a certains defauts pergus dans la Decla¬ 
ration canadienne des droits. La loi anterieure fait 
partie des «contextes linguistique, philosophique et 
historique# de Tart. 15 de la Charte. 
a 

II est clair que l’art. 15 a pour objet de garantir 
Pegalite dans la formulation et Papplication de la 
loi. Favoriser Pegalite emporte favoriser l’existence 
d’une societe ou tous ont la certitude que la loi les 
b reconnait comme des etres humains qui meritent le 
meme respect, la meme deference et la memg' 
consideration. II comporte un aspect reparateur 
important. Dans l’arret Reference re an Act to' 
Amend the Education Act (1986), 53 O.R. (2d^ 
c 513, le juge en chef Howland ainsi que le jugtE: 
Robins (dissident quant au resultat mais no^ 
quant a cette observation) tentent d’enoncer lag 
vaste gamme des valeurs englobees par l’art. 15. 
Voici ce qu’ils affirment, a la p. 554: 

[traduction] A notre avis, pris dans son ensemble, 
le par. 15(1) est une formulation concise d’un droit 
positif a l’egalite sur le plan du fond et de [’application 
de la loi. C’est un droit general qui regit toute Taction 
e legislative. Au meme titre que les ideaux de ujustice 
egalitaire» et «d’egalite d’acces a la loi», le droit a la 
meme protection et au meme benefice de la loi, mainte- 
nant enchasse dans la Charte, repose sur le principe 
moral et ethique, fondamental dans une societe vraiment 
y libre et democratique, que tous devraient etre traites sur 
un pied d’egalite par la loi et avec le meme respect. 

Cependant, il faut reconnaitre que favoriser Pega¬ 
lite au sens de Part. 15 vise un but plus precis que 
g la simple elimination de distinctions. Si la Charte 
avail pour objet d’eliminer toutes les distinctions, 
des dispositions comme l’art. 27 (maintien du 
patrimoine multiculturel), l’al. 2a) (liberte de 
conscience et de religion), Part. 25 (maintien des 
h droits et libertes des autochtones) et les autres 
dispositions destinees a sauvegarder certaines dis¬ 
tinctions n’auraient plus alors leur place. De plus, 
le fait qu’un traitement identique puisse souvent 
engendrer de graves inegalites est reconnu par le 
' par. 15(2) qui stipule que les droits a Pegalite 
contenus au par. 15(1) n’ont «pas pour effet d’in- 
terdire les lois, programmes ou activites destines a 
ameliorer la situation d’individus ou de groupes 
j defavorises. . .» 
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Discrimination 

The right to equality before and under the law, 
and the rights to the equal protection and benefit 
of the law contained in s. 15, are granted with the 
direction contained in s. 15 itself that they be 
without discrimination. Discrimination is unac¬ 
ceptable in a democratic society because it epito¬ 
mizes the worst effects of the denial of equality, 
and discrimination reinforced by law is particular¬ 
ly repugnant. The worst oppression will result from 
discriminatory measures having the force of law. It 
is against this evil that s. 15 provides a guarantee. 

Discrimination as referred to in s. 15 of the 
Charter must be understood in the context of 
pre-Charter history. Prior to the enactment of s. 
15(1), the Legislatures of the various provinces 
and the federal Parliament had passed during the 
previous fifty years what may be generally 
referred to as Human Rights Acts. With the 
steady increase in population from the earliest 
days of European emigration into Canada and 
with the consequential growth of industry, agricul¬ 
ture and commerce and the vast increase in nation¬ 
al wealth which followed, many social problems 
developed. The contact of the European immigrant 
with the indigenous population, the steady increase 
in immigration bringing those of neither French 
nor British background, and in more recent years 
the greatly expanded role of women in all forms of 
industrial, commercial and professional activity led 
to much inequality and many forms of discrimina¬ 
tion. In great part these developments, in the 
absence of any significant legislative protection for 
the victims of discrimination, called into being the 
Human Rights Acts. In 1944, the Racial Dis¬ 
crimination Act, 1944, S.O. 1944, c. 51, was 
passed, to be followed in 1947 by The Saskatche¬ 
wan Bill of Rights Act, 1947, S.S. 1947, c. 35, and 
in 1960 by the Canadian Bill of Rights. Since then 
every jurisdiction in Canada has enacted broad¬ 
ranging Human Rights Acts which have attacked 
most of the more common forms of discrimination 
found in society. This development has been 
recorded and discussed by Walter Tarnopolsky, 


La discrimination 

L’article 15 prevoit lui-meme que le droit a 
Pegalite devant la loi et dans la loi ainsi que les 
droits a la meme protection et au meme benefice 
de la loi qu’il confere doivent exister independam- 
a ment de toute discrimination. La discrimination 
est inacceptable dans une societe democratique 
parce qu’elle incarne les pires effets de la denega¬ 
tion de l’egalite et la discrimination consacree par 
la loi est particulierement repugnante. La jure 
b forme d’oppression resulte de mesures discrimi^- 
toires ayant force de loi. C’est une garantie corf&e 
ce mal que fournit Part. 15. 

La discrimination au sens de Part. 15 decJa 
Charte doit etre interpretee en fonction du c^t- 
texte anterieur a la Charte. Avant Padoption de 
Part. 15, les legislatures des diverses provinces ePle 
Parlement federal avaient adopte au cours des 
d cinquante dernieres annees ce que l’on peut gene- 
ralement appeler les Iois sur les droits de la per- 
sonne. Avec Paccroissement regulier de la popula¬ 
tion depuis les tout debuts de Pemigration 
europeenne au Canada et avec l’essor qui en a 
e resulte dans Pindustrie, Pagriculture et le com¬ 
merce ainsi que Paugmentation importante de la 
richesse nationale qui a suivi, de nombreux proble- 
mes sociaux ont vu le jour. Les rapports entre les 
immigrants europeens et la population autochtone, 
f Paccroissement regulier du nombre d’immigrants 
d’origine autre que frangaise ou britannique et, 
plus recemment, la tres grande place qu’en sont 
venues a occuper les femmes au sein de toutes les 
formes d’activites industrielles, commerciales et 
professionnelles ont engendre beaucoup d’inegali- 
tes et de nombreuses formes de discrimination. 
Cette evolution est en grande partie a Porigine des 
lois sur les droits de la personne puisqu’il n’existail 
h alors aucune protection legislative reelle offer'te 
aux victimes de discrimination. En 1944, la Racial 
Discrimination Act, 1944, S.O. 1944, chap. 51, 
etait adoptee, suivie en 1947 du Saskatchewan Bill 
of Rights Act, 1947, S.S. 1947, chap. 35, et en 
1 1960, de la Declaration canadienne des droits. 
Depuis lors, tous les ressorts canadiens ont adopte 
des lois sur les droits de la personne de vaste portee 
afin de combattre la plupart des formes plus cou- 
. rantes de discrimination rencontrees dans la 
societe. Walter Tarnopolsky, maintenant juge, fait 
etat de cette evolution et Panalyse dans Pouvrage 
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now Tarnopolsky J.A., in Discrimination and the 
Law (2nd ed. 1985). 

What does discrimination mean? The question 
has arisen most commonly in a consideration of 
the Human Rights Acts and the general concept of 
discrimination under those enactments has been 
fairly well settled. There is little difficulty, draw¬ 
ing upon the cases in this Court, in isolating an 
acceptable definition. In Ontario Human Rights 
Commission and O’Malley v. Simpsons-Sears 
Ltd., [1985] 2 S.C.R. 536, at p. 551, discrimina¬ 
tion (in that case adverse effect discrimination) 
was described in these terms: “It arises where an 
employer ... adopts a rule or standard . . . which 
has a discriminatory effect upon a prohibited 
ground on one employee or group of employees in 
that it imposes, because of some special character¬ 
istic of the employee or group, obligations, penal¬ 
ties, or restrictive conditions not imposed on other 
members of the work force”. It was held in that 
case, as well, that no intent was required as an 
element of discrimination, for it is in essence the 
impact of the discriminatory act or provision upon 
the person affected which is decisive in considering 
any complaint. At page 547, this proposition was 
expressed in these terms: 


The Code aims at the removal of discrimination. This is 
to state the obvious. Tts main approach, however, is not 
to punish the discriminator, but rather to provide relief 
for the victims of discrimination. It is the result or the 
effect of the action complained of which is significant. If 
it does, in fact, cause discrimination; if its effect is to 
impose on one person or group of persons obligations, 
penalties, or restrictive conditions not imposed on other 
members of the community, it is discriminatory. 


In Canadian National Railway Co. v. Canada 
(Canadian Human Rights Commission), [1987] 1 
S.C.R. 1114, better known as the Action Travail 
des Femmes case, where it was alleged that the 
Canadian National Railway was guilty of dis¬ 
criminatory hiring and promotion practices con¬ 
trary to s. 10 of the Canadian Human Rights Act , 


intitule Discrimination and the Law (2nd ed. 
1985). 

Que signifie le terme discrimination? C’est le 
plus souvent dans l’examen des lois sur les droits 
de la personne que cette question s’est posee et le 
concept general de discrimination en vertu de ces 
lois a ete assez bien circonscrit. Vu les arrets 
rendus par cette Cour, identifier une definition 
b acceptable presente peu de difficulte. Dans l’arret 
Commission ontarienne des droits de la personne 
et O’Malley c. Simpsons-Sears Ltd., [1985] 2 
R.C.S. 536, a la p. 551, voici comment est decrit le 
terme ((discrimination)) (dans cette affaire, il s’agis- 
c sait de discrimination par suite d’un effet prejudi- 
ciable): «Ce genre de discrimination se produit 
lorsqu’un employeur adopte .. . une regie ou une 
norme . . . qui a un effet discriminatoire pour un 
motif prohibe sur un seul employe ou un groupe 
d’employes en ce qu’elle leur impose, en raison 
d’une caracteristique speciale de cet employe ou de 
ce groupe d’employes, des obligations, des peines 
ou des conditions restrictives non imposees aux 
e autres employes*. Dans cette affaire, la Cour a 
egalement conclu que l’intention n’etait pas 
requise comme element de la discrimination puis- 
que c’est essentiellement Feffet de la disposition ou 
de la mesure discriminatoire sur la personne tou- 
/ chee qui est determinant dans l’examen de toute 
plainte. A la page 547, cette proposition a ete 
formulee de la faqon suivante: 

Le Code vise la suppression de la discrimination. C’est la 
l’evidence. Toutefois, sa fa$on principale de proceder 
consiste non pas i punir 1’auteur de la discrimination, 
mais plutot a offrir une voie de recours aux victimes de 
la discrimination. C’est le resultat ou l’effet de la mesure 
dont on se plaint qui importe. Si elle cree effectivement 
h de la discrimination, si elle a pour effet d’imposer a une 
personne ou a un groupe de personnes des obligations, 
des peines ou des conditions restrictives non imposees 
aux autres membres de la societe, elle est discrimina¬ 
toire. 

' Dans l’arret Compagnie des chemins de fer natio- 
naux du Canada c. Canada (Commission cana- 
dienne des droits de la personne), [1987] 1 R.C.S. 
1114, mieux connu sous le nom de l’affaire Action 
■ Travail des Femmes, ou Ton pretendait que la 
Compagnie des chemins de fer nationaux du 
Canada s’etait rendue coupable d’actes discrimina- 
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S.C. 1976-77, c. 33, in denying employment to 
women in certain unskilled positions, Dickson C.J. 
in giving the judgment of the Court said, at pp. 
1138-39: 


A thorough study of “systemic discrimination” in 
Canada is to be found in the Abella Report on equality 
in employment. The terms of reference of the Royal 
Commission instructed it “to inquire into the most 
efficient, effective and equitable means of promoting 
employment opportunities, eliminating systemic dis¬ 
crimination and assisting individuals to compete for 
employment opportunities on an equal basis.” (Order in 
Council P.C. 1983-1924 of 24 June 1983). Although 
Judge Abella chose not to offer a precise definition of 
systemic discrimination, the essentials may be gleaned 
from the following comments, found at p. 2 of the 
Abella Report. 

Discrimination . , , means practices or attitudes that 
have, whether by design or impact, the effect of 
limiting an individual’s or a group’s right to the 
opportunities generally available because of attributed 
rather than actual characteristics .... 

It is not a question of whether this discrimination is 
motivated by an intentional desire to obstruct some¬ 
one’s potential, or whether it is the accidental 
by-product of innocently motivated practices or sys¬ 
tems. If the barrier is affecting certain groups in a 
disproportionately negative way, it is a signal that the 
practices that lead to this adverse impact may be 
discriminatory. 

There are many other statements which have 
aimed at a short definition of the term discrimina¬ 
tion. In general, they are in accord with the state¬ 
ments referred to above. I would say then that 
discrimination may be described as a distinction, 
whether intentional or not but based on grounds 
relating to personal characteristics of the individu¬ 
al or group, which has the effect of imposing 
burdens, obligations, or disadvantages on such 
individual or group not imposed upon others, or 
which withholds or limits access to opportunities, 
benefits, and advantages available to other mem¬ 
bers of society. Distinctions based on personal 
characteristics attributed to an individual solely on 
the basis of association with a group will rarely 
escape the charge of discrimination, while those 


toires en matiere d’embauche et de promotions, 
contrairement a l’art. 10 de la Loi canadienne sur 
les droits de la personne, S.C. 1976-77, chap. 33, 
en refusant aux femmes la possibilite d’occuper 
a certains emplois non specialises, le juge en chef 
Dickson affirme ceci en rendant le jugement de la 
Cour, aux pp. 1138 et 1139: • 

On trouve une etude exhaustive de la ((discrimination 
h systemique# au Canada dans le rapport Abella sur I’ega- 
lite en matiere d’emploi. La Commission royale await 
pour mandat «d’enqueter sur les moyens les plus effica- 
ces et equitables de promouvoir les chances d’emploi, 
d’eliminer la discrimination systemique et d’assurqiq a 
tous les memes possibilites de pretendre a un emploi pt.» 
C (Decret C.P. 1983-1924 du 24 juin 1983.) Quoique le 
juge Abella ait choisi de ne pas donner une definit§>n 
precise de la discrimination systemique, on peutden 
glaner l’essentiel dans les commentaires suivants, ique 

Ton trouve a la p. 2 de son rapport: 
d 

... la discrimination s’entend des pratiques ou des 
attitudes qui, de par leur conception ou par voie de 
consequence, genent Faeces des particuliers ou des 
groupes a des possibilites d’empl'ois, en raison de 
caracterisliques qui leur sont pretees a tort. . . 

La question n’est pas de savoir si la discrimination 
est intentionnelle ou si elie est simplement involon- 
taire, c’est-a-dire decoulant du systeme lui-meme. Si 
/ des pratiques occasionnent des repercussions nefastes 
pour certains groupes, c’est une indication qu’elles 
sont peut-etre discriminatoires. 


11 existe plusieurs autres enonces ou Ton a tente de 
definir succinctement le terme ((discrimination)). Ils 
sont generalement conformes aux descriptions 
mentionnees auparavant. J’affirmerais alors que la 
h discrimination peut se decrire comme une distinc¬ 
tion, intentionnelle ou non, mais fondee sur des 
motifs relatifs a des caracteristiques personnelles 
d’un individu ou d’un groupe d’individus, qui a 
pour effet d’imposer a cet individu ou a ce groupe 
' des fardeaux, des obligations ou des desavantages 
non imposes a d’autres ou d’empecher ou de res- 
treindre Faeces aux possibilites, aux benefices et 
aux avantages offerts a d’autres membres de la 
. societe. Les distinctions fondees sur des caracteris¬ 
tiques personnelles attributes a un seul individu en 
raison de son association avec un groupe sont 
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based on an individual’s merits and capacities will 
rarely be so classed. 

The Court in the case at bar must address the a 
issue of discrimination as the term is used in s. 
15(1) of the Charter. In general, it may be said 
that the principles which have been applied under 
the Human Rights Acts are equally applicable in 
considering questions of discrimination under s. b 
15(1). Certain differences arising from the differ¬ 
ence between the Charter and the Human Rights 
Acts must, however, be considered. To begin with, 
discrimination in s. 15(1) is limited to discrimina- 
tion caused by the application or operation of law, 
whereas the Human Rights Acts apply also to 
private activities. Furthermore, and this is a dis¬ 
tinction of more importance, all the Human Rights 
Acts passed in Canada specifically designate a </ 
certain limited number of grounds upon which 
discrimination is forbidden. Section 15(1) of the 
Charter is not so limited. The enumerated grounds 
in s. 15(1) are not exclusive and the limits, if any, 
on grounds for discrimination which may be estab- e 
lished in future cases await definition. The enu¬ 
merated grounds do, however, reflect the most 
comirion and probably the most socially destruc¬ 
tive and historically practised bases of discrimina- 
tion and must, in the words of s. 15(1), receive 
particular attention. Both the enumerated grounds 
themselves and other possible grounds of discrimi¬ 
nation recognized under s. 15(1) must be inter¬ 
preted in a broad and generous manner, reflecting g 
the fact that they are constitutional provisions not 
easily repealed or amended but intended to provide 
a “continuing framework for the legitimate exer¬ 
cise of governmental power” and, at the same 
time, for “the unremitting protection” of equality A 
rights: see Hunter v. Southam Inc., [1984] 2 
S.C.R. 145, at p. 155. 


It should be noted as well that when the Human 
Rights Acts create exemptions or defences, such as 
a bona fide occupational requirement, an exemp¬ 
tion for religious and political organizations, or 
definitional limits on age discrimination, these 


presque toujours taxees de discriminatoires, alors 
que celles fondees sur les merites et capacites d’un 
individu le sont rarement. 

En l’espece, la Cour doit aborder la question de 
la discrimination au sens ou ce terme est utilise au 
par. 15(1) de la Charte. De fa?on generate, on 
peut affirmer que les principes qui ont ete appli¬ 
ques en vertu des lois sur les droits de la personne 
s’appliquent egalement a 1’examen des questions 
de discrimination au sens du par. 15(1). II faut 
cependant tenir compte de certaines distinctions 
qui decoulent de la difference entre la Charte et les 
lois sur les droits de la personne. D’abord, la 
discrimination dont il est question au par. 15(1) 
est restreinte a celle qui decoule de l’application de 
la loi alors que les lois sur les droits de la personne 
s’appliquent aussi aux activites de nature privee. 
De plus, et il s’agit d’une distinction plus impor- 
tante, toutes les lois sur les droits de la personne 
adoptees au Canada specifient un certain nombre 
restreint de motifs prohibes de discrimination. Il 
n’en est pas de meme au par. 15(1) de la Charte. 
Les motifs enumeres au par. 15(1) ne sont pas 
exclusifs et les restrictions, le cas echeant, que la 
jurisprudence pourra apporter aux motifs de dis¬ 
crimination ne sont pas encore precisees. Les 
motifs enumeres traduisent cependant les prati¬ 
ques de discrimination les plus courantes, les plus 
classiques et vraisemblablement les plus destructri- 
ces socialement, et ils doivent, selon le par. 15(1), 
recevoir une attention particuliere. Les motifs enu¬ 
meres eux-memes et les autres motifs possibles de 
discrimination reconnus au par. 15(1) doivent, 
dans les deux cas, recevoir une interpretation large 
et liberate de maniere a refieter le fait qu’il s’agit 
de dispositions constitutionnelles qu’il n’est pas 
facile d’abroger ou de modifier, mais qui visent a 
fournir un «cadre permanent a l’exercice legitime 
de l’autorite gouvernementale» et, par la meme 
occasion, a «la protection constante* des droits a 
1’egalite: voir Hunter c. Southam Inc., [1984] 2 
R.C.S. 145, a la p. 155. 

Il convient egalement de souligner que, lorsque 
des lois sur les droits de la personne creent des 
exemptions ou des moyens de defense, comme 
1’exigence professionnelle normale, une exemption 
relative a des organisations religieuses ou politi- 


1989 CanLII 2 (SCC) 



176 


ANDREWS V. LAW SOCIETY OF BRITISH COLUMBIA McIntyre J. 


[1989] 1 S.C.R. 


generally have the effect of completely removing 
the conduct complained of from the reach of the 
Act. See, for example, exemptions for special in¬ 
terest organizations contained in the Human 
Rights Code , R.S.B.C. 1979, c. 186, as am., s. 22; 
The Human Rights Act, S.M. 1974, c. 65, as am., 
s. 6(7); and the Human Rights Code, 1981 , S.O. 
1981, c. 53, s. 17. “Age” is often restrictively 
defined in the Human Rights Acts; in British 
Columbia, it is defined in s. 1 of the Code to mean 
an age between 45 and 65; in s. 38 of the Individu¬ 
al's Rights Protection Act, R.S.A. 1980, c. 1-2, it 
is defined as eighteen and over. For an example of 
the application of a bona fide occupational 
requirement, see Bhinder v. Canadian National 
Railway Co., [1985] 2 S.C.R. 561. Where dis¬ 
crimination is forbidden in the Human Rights 
Acts it is done in absolute terms, and where a 
defence or exception is allowed it, too, speaks in 
absolute terms and the discrimination is excused. 
There is, in this sense, no middle ground. In the 
Charter , however, while s. 15(1), subject always to 
subs. (2), expresses its prohibition of discrimina¬ 
tion in absolute terms, s. 1 makes allowance for a 
reasonable limit upon the operation of s. 15(1). A 
different approach under s. 15(1) is therefore 
required. While discrimination under s. 15(1) will 
be of the same nature and in descriptive terms will 
fit the concept of discrimination developed under 
the Human Rights Acts, a further step will be 
required in order to decide whether discriminatory 
laws can be justified under s. 1. The onus will be 
on the state to establish this. This is a distinct step 
called for under the Charter which is not found in 
most Human Rights Acts, because in those Acts 
justification for or defence to discrimination is 
generally found in specific exceptions to the sub¬ 
stantive rights. 


ques, ou des limites definitionnelles applicables a 
la discrimination fondee sur Page, cela a generale- 
ment pour effet de soustraire completement a l’ap- 
plication de la loi la conduite dont on se plaint, 
a Voir, par exemple, les exemptions relatives aux 
organisations visant a servir des interets particu- 
liers contenues dans le Human Rights Code , 
R.S.B.C. 1979, chap. 186, art. 22, tel que mod.; 
The Human Rights Act , S.M. 1974, chap. 65, par. 

* 6(7), tel que mod., et le Code des droits de la 
personne, L.O. 1981, chap. 53, art. 17. L’«age» eg 
souvent defini de fa?on restrictive dans les lois sw 
les droits de la personne; en Colombie-Britanniquc, 

c il est defini a Part. 1 du Code comme signifianj 
entre 45 et 65 ans; a Part. 38 de P Individual^ 
Rights Protection Act, R.S.A. 1980, chap. I-®, 
Page est defini comme dix-huit ans et plus. Po© 
un exemple de Papplication d’une exigence profeS^ 
d sionnelle normale, voir Parret Bhinder c. Compa- 
gnie des chemins de fer nationaux du Canada, 
[1985] 2 R.C.S. 561. Lorsque les lois sur les droits 
de la personne interdisent la discrimination, elles le 
font de maniere absolue et lorsqu’elles prevoient 
e un moyen de defense ou une exception, c’est egale- 
ment en termes absolus et la discrimination est 
alors permise. II n’y a pas de moyen terme a cet 
egard. Dans la Charte toutefois, bien que le par. 
.. 15(1), sous reserve du par. (2), interdise la discri¬ 
mination de maniere absolue, Particle premier 
permet que des limites raisonnables soient appor- 
tees a Papplication du par. 15(1). Le paragraphe 
15(1) exige done une interpretation differente, 
g Bien que la discrimination au sens du par. 15(1) 
soit de meme nature et corresponde sur le plan de 
sa description au concept de discrimination elabore 
sous le regime des lois sur les droits de la personne, 
une autre etape devra etre franchie pour decider si 

* des lois discriminatoires peuvent etre justifiees en 
vertu de Particle premier. II appartiendra a l’Etat 
d’etablir cela. II s’agit la d’une etape distincte 
necessaire en vertu de la Charte et que Pon ne 

. trouve pas dans la plupart des lois sur les droits de 
la personne parce que dans ces lois la justification 
de la discrimination reside generalement dans des 
exceptions aux droits fondamentaux. 
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Relationship Between s. 15(1) and s. 1 of the 

Charter 

In determining the extent of the guarantee of 
equality in s. 15(1) of the Charter, special con¬ 
sideration must be given to the relationship be¬ 
tween s. 15(1) and s. 1. It is indeed the presence of 
s. 1 in the Charter and the interaction between 
these sections which has led to the differing ap¬ 
proaches to a definition of the s. 15(1) right, and 
which has made necessary a judicial approach 
differing from that employed under the Canadian 
Bill of Rights. Under the Canadian BUI of Rights, 
a test was developed to distinguish between justi¬ 
fied and unjustified legislative distinctions within 
the concept of equality before the law itself in the 
absence of anything equivalent to the s. 1 limit: see 
MacKay v. The Queen, [1980] 2 S.C.R. 370, 
where it was said, at p. 407: 


. . . and whether it is a necessary departure from the 
general principle of universal application of the law for 
the attainment of some necessary and desirable social 
objective. Inequalities created for such purposes may 
well be acceptable under the Canadian Bill of Rights. 

It may be noted as well that the 14th Amendment 
to the American Constitution, which provides that 
no State shall deny to any person within its juris¬ 
diction the “equal protection of the laws”, contains 
no limiting provisions similar to s. 1 of the Char¬ 
ter. As a result, judicial consideration has led to 
the development of varying standards of scrutiny 
of alleged violations of the equal protection provi¬ 
sion which restrict or limit the equality guarantee 
within the concept of equal protection itself. 
Again, article 14 of the European Convention on 
Human Rights, 23 U.N.T.S. 222, which secures 
the rights guaranteed therein without discrimina¬ 
tion, lacks a s. 1 or its equivalent and has also 
developed a limit within the concept itself. In the 
Belgian Linguistic Case (No. 2) (1968), 1 
E.H.R.R. 252, at p. 284, the court enunciated the 
following test: 


Le rapport entre le par. 15(1) et Particle premier 
de la Charte 

Pour determiner Petendue de la garantie d’ega¬ 
lite prevue au par. 15(1) de la Charte, il faut 
preter une attention au rapport entre le par. 15(1) 
et Particle premier. C’est en effet la presence de 
Particle premier dans la Charte et Pinteraction de 
ces dispositions qui sont a Porigine des differentes 
b faqons de definir le droit garanti par le par. 15(1) 
et qui ont rendu necessaire une interpretation judi- 
ciaire differente de celle utilisee sous le regime de 
la Declaration canadienne des droits. En vertu de 
la Declaration canadienne des droits, en Pabsence 
c d’une disposition equivalente a la limite prevue a 
Particle premier, un critere avait ete conqu pour 
differencier les distinctions legislatives justifiees et 
les distinctions legislatives injustifiees au regard de 
la notion meme d’egalite devant la loi: voir l’arret 
^ MacKay c. La Reine, [1980] 2 R.C.S. 370, ou on 
affirme, a la p, 407: 

. . . et s’il s’agit d’une derogation necessaire au principe 
general de l’application universelle de la loi dans la 
e recherche d’un objectif social necessaire et souhaitable. 
II se peut bien que les inegalites creees a ces fins soient 
acceptables aux termes de la Declaration canadienne 
des droits. 

j. On peut souligner egalement que le Quatorzieme 
amendement de la Constitution americaine, qui 
prevoit qu’aucun Etat ne peut refuser a quiconque 
releve de sa juridiction [traduction] «Pegale 
protection des lois», ne comporte aucune disposi- 
g tion limitative semblable a Particle premier de la 
Charte. Par consequent, les tribunaux ont fini par 
elaborer des normes variables pour examiner les 
allegations de violation de cette disposition portant 
egale protection, lesquelles normes restreignent ou 
h limitent la garantie d’egalite que comporte la 
notion meme de protection egale. Encore une fois, 
Part. 14 de la Convention europeenne des Droits 
de 1'Homme et des Libertes fondamentales, 213 
. R.T.N.U. 223, qui garantit les droits qui y sont 
prevus sans discrimination, ne comporte pas d’arti¬ 
cle premier ou de disposition equivalente et a 
egalement engendre une limite a l’interieur de la 
notion elle-meme. Dans P Affaire relative a cer- 
j tains aspects du regime linguistique de I’enseigne- 
ment en Belgique (1968), 11 Annuaire de la con¬ 
vention europeenne des droits de I’homme 833, a 
la p. 867, la cour a formule le critere suivant: 


1989 CanLII 2 (SCC) 







178 


ANDREWS V. LAW' SOCIETY OF BRITISH COLUMBIA McIntyre J. 


[1989] 1 S.C.R. 


. . . the principle of equality of treatment is violated if 
the distinction has no objective and reasonable justifica¬ 
tion. The existence of such a justification must be 
assessed in relation to the aim and effects of the meas¬ 
ure under consideration, regard being had to principles 
which normally prevail in democratic societies. A differ¬ 
ence in treatment in the exercise of a right laid down in 
the Convention must not only pursue a legitimate aim: 
Article 14 is likewise violated when it is clearly estab¬ 
lished that there is no reasonable relationship of propor¬ 
tionality between the means employed and the aim 
sought to be realised. 


. .. Pegalite de traitement est violee si la distinction 
manque de justification objective et raisonnable. L’exis- 
tence d’une pareille justification doit s’apprecier par 
rapport au but et aux effets de la mesure consideree, eu 
a egard aux principes qui prevalent generalement dans les 
societes democratiques. Une distinction de traitement 
dans l’exercice d’un droit consacre par la. Convention ne 
doit pas seulement poursuivre un but legitime: l’article 
14 est egalement viole lorsqu’il est clairement etabli qu’il 
b n’existe pas de rapport raisonnable de proportionnalit6 
entre les moyens employes et le but vise. 

O 
c n 



The distinguishing feature of the Charter, unlike 
the other enactments, is that consideration of such 
limiting factors is made under s. 1. This Court has 
described the analytical approach to the Charter in 
R. v. Oakes, [1986] 1 S.C.R. 103; R. v. Edwards 
Books and Art Ltd., [1986] 2 S.C.R. 713, and 
other cases, the essential feature of which is that 
the right guaranteeing sections be kept analytically 
separate from s. 1. In other words, w'hen confront¬ 
ed with a problem under the Charter, the first 
question which must be answered will be w'hether 
or not an infringement of a guaranteed right has 
occurred. Any justification of an infringement 
which is found to have occurred must be made, if 
at all, under the broad provisions of s. 1. It must be 
admitted at once that the relationship between 
these two sections may well be difficult to deter¬ 
mine on a wholly satisfactory basis. It is, however, 
important to keep them analytically distinct if for 
no other reason than the different attribution of 
the burden of proof. It is for the citizen to establish 
that his or her Charter right has been infringed 
and for the state to justify the infringement. 


L’aspect qui distingue la Charte des autres lois <fefct 
c que l’examen de ces facteurs limitatifs est effectBe 
en application de 1’article premier. Cette Coui§a 
decrit la fatjon analytique d’aborder la Charte dans 
les arrets R. c. Oakes, [1986] 1 R.C.S. 103, R. c. 
Edwards Books and Art Ltd., [ 1986] 2 R.C.S. 
d 713, et d’autres arrets, dont la caracteristique 
essentielle est que l’analyse des articles qui garan- 
tissent les droits doit demeurer distincte de celle de 
1’article premier. En d’autres termes, la premiere 
question a laquelle il faut repondre lorsqu’on est 
e confronte a un probleme souleve en vertu de la 
Charte est de savoir s’il y a eu atteinte a un droit 
garanti. Toute atteinte dont on conclut a Pexis- 
terice exige une justification, s’il en est, en vertu 
j des dispositions generates de l’article premier. II 
faut reconnaltre au depart que le rapport entre ces 
deux articles pourra fort bien se reveler difficile a 
etablir de fagon entierement satisfaisante. II. est 
toutefois important de les maintenir analytique- 
g ment distincts, ne serait-ce qu’en raison de la 
differente attribution du fardeau de la preuve. II 
appartient au citoyen de prouver qu’il y a eu 
violation du droit que lui garantit la Charte, et a 
l’Etat de justifier cette violation. 



h 


Approaches to s. 15(1) 


Les interpretations du par. 15(1) 


Three main approaches have been adopted in 
determining the role of s. 15(1), the meaning of 
discrimination set out in that section, and the ' 
relationship of s. 15(1) and s. 1. The first one, 
which was advanced by Professor Peter Hogg in 
Constitutional Law of Canada (2nd ed. 1985) 
would treat every distinction drawn by law as . 
discrimination under s. 15(1). There would then 
follow a consideration of the distinction under the 


Trois points de vue principaux ont ete adoptes 
pour determiner le role du par. 15(1), le sens du 
terme ((discriminations contenu dans cet article et 
le rapport entre le par. 15(1) et Particle premier. 
Le premier, propose par le professeur Peter Hogg 
dans Pouvrage intitule Constitutional Law of 
Canada (2nd ed. 1985), considere que toute dis¬ 
tinction etablie par la loi est discriminatoire au 
sens du par. 15(1). II faudrait alors examiner cette 
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provisions of s. I of the Charter. He said, at pp. 
800-801: 

I conclude that s. 15 should be interpreted as provid¬ 
ing for the universal application of every law. When a 
law draws a distinction between individuals, on any 
ground, that distinction is sufficient to constitute a 
breach of s. 15, and to move the constitutional issue to s. 
1. The test of validity is that stipulated by s. 1, namely, 
whether the law comes within the phrase “such reason¬ 
able limits prescribed by law as can be demonstrably 
justified in a free and democratic society”. 


He reached this conclusion on the basis that, 
where the Charter right is expressed in unqualified 
terms, s. 1 supplies the standard of justification for 
any abridgment of the right. He argued that the 
word “discrimination” in s. 15(1) could be read as 
introducing a qualification in the section itself, but 
he preferred to read the word in a neutral sense 
because this reading would immediately send the 
matter to s. 1, which was included in the Charter 
for this purpose. 


The second approach put forward by McLachlin 
J.A. in the Court of Appeal involved a consider¬ 
ation of the reasonableness and fairness of the 
impugned legislation under s. 15(1). She stated, as 
has been noted above, at p. 610: 

The ultimate question is whether a fair-minded person, 
weighing the purposes of legislation against its effects on 
the individuals adversely affected, and giving due weight 
to the right of the Legislature to pass laws for the good 
of all, would conclude that the legislative means adopted 
are unreasonable or unfair. 

She assigned a very minor role to s. 1 which would, 
it appears, be limited to allowing in times of 
emergency, war, or other crises the passage of 
discriminatory legislation' which would normally 
be impermissible. 

A third approach, sometimes described as an 
“enumerated or analogous grounds” approach, 
adopts the concept that discrimination is generally 


distinction en fonction des dispositions de l’article 
premier de la Charte. Voici ce qu’il affirme, aux 
pp. 800 et 801: 

[traduction] Je conclus qu’il faudrait considerer 
a que Part. 15 prevoit l’application universelle de chaque 
loi. Lorsqu’une loi etablit des distinctions entre indivi- 
dus, pour quelque motif que ce soit, cette distinction est 
suffisante pour constituer une violation de Part. 15 et 
pour que la question constitutionnelle tombe dans le 
* champ d’application de l’article premier. Le critere de 
validite est celui prescrit par Particle premier, c’est-a- 
dire, si la loi comporte, selon Pexpression, «des limites 
qui soient raisonnables et dont la justification puisse se 
demontrer dans le cadre d’une societe libre et 
c democratiques. 

11 est arrive a cette conclusion en s’appuyant sur le 
fait que, lorsque le droit garanti par la Charte est 
exprime en des termes qui ne comportent aucune 
d restriction, Particle premier fournit la norme de 
justification pour toute restriction apportee au 
droit en question. II a soutenu qu’on pouvait consi¬ 
derer que le terme «discrimination» employe au 
par. 15(1) introduisait une reserve dans la disposi- 
e tion elle-meme, mais il a prefere accorder au terme 
un sens neutre puisque cette interpretation renver- 
rait Paffaire immediatement a l’article premier qui 
a ete inclus a cette fin dans la Charte. 

f Le deuxieme point de vue, avance par le juge 
McLachlin de la Cour d’appel, comporte un 
examen du caractere raisonnable et juste de la loi 
attaquee en vertu du par. 15(1). Elle a declare, a 
la p. 610, comme nous l’avons deja mentionne: 

[traduction] La question ultime est de savoir si une 
personne impartiale, qui soupese les objets de la loi en 
fonction de ses effets sur les personnes lesees et qui 
accorde l’importance voulue au droit de la legislature 
^ d’adopter des lois pour le bien de tous, conclurait que les 
moyens legislates adoptes sont deraisonnables ou 
injustes. 

Elle n’a accorde qu’un role mineur a Particle pre- 
. mier qui semblerait ne permettre Padoption de 
mesures legislatives discriminatoires, qui seraient 
generalement inadmissibles, qu’en temps d’ur- 
gence, de guerre ou d’autres crises. 

Un troisieme point de vue, parfois qualifie de 
methode des «motifs enumeres ou analogues*, 
adopte la notion selon laquelle la discrimination 
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expressed by the enumerated grounds. Section 
15(1) is designed to prevent discrimination based 
on these and analogous grounds. The approach is 
similar to that found in human rights and civil 
rights statutes which have been enacted through¬ 
out Canada in recent times. The following excerpts 
from the judgment of Hugessen J.A. in Smith, 
Kline & French Laboratories Ltd. v. Canada 
(Attorney General), supra, at pp. 367-69, illustrate 
this approach: 

The rights which it [s. 15] guarantees are not based on 
any concept of strict, numerical equality amongst all 
human beings. If they were, virtually all legislation, 
whose function it is, after all, to define, distinguish and 
make categories, would be in prima facie breach of 
section 15 and would require justification under section 
1. This would be to turn the exception into the rule. 
Since courts would be obliged to look for and find 
section 1 justification for most legislation, the alterna¬ 
tive being anarchy, there is a real risk of paradox: the 
broader the reach given to section 15 the more likely it is 
that it will be deprived of any real content. 

The answer, in my view, is that the text of the section 
itself contains its own limitations. It only proscribes 
discrimination amongst the members of categories 
which are themselves similar. Thus the issue, for each 
case, will be to know which categories are permissible in 
determining similarity of situation and which are not. It 
is only in those cases where the categories themselves 
are not permissible, where equals are not treated equal¬ 
ly, that there will be a breach of equality rights. 


As far as the text of section 15 itself is concerned, one 
may look to whether or not there is “discrimination”, in 
the pejorative sense of that word, and as to whether the 
categories are based upon the grounds enumerated or 
grounds analogous to them. The inquiry, in effect, con¬ 
centrates upon the personal characteristics of those who 
claim to have been unequally treated. Questions of 
stereotyping, of historical disadvantagement, in a word, 
of prejudice, are the focus and there may even be a 
recognition that for some people equality has a different 
meaning than for others. 

The analysis of discrimination in this approach 
must take place within the context of the enumer¬ 
ated grounds and those analogous to them. The 
words “without discrimination” require more than 


est generalement definie par les motifs enumeres. 
Le paragraphe 15(1) vise a empecher la discrimi¬ 
nation fondee sur ces motifs et des motifs analo¬ 
gues. Ce point de vue est semblable a celui que l’on 
a trouve dans les lois sur les droits de la personne 
adoptees recemment au Canada. Les extraits sui- 
vants des motifs du juge Hugessen dans l’arret 
Smith, Kline. & French Laboratories Ltd. c. 
Canada (procureur general), precite, aux pp. 367 a 
b 369, illustrent cela: ^ 

Les droits qu’il [art. 15] garantit ne sont pas fondessur 
le concept d’egalite numerique stride entre tous les |ftes 
humains. Si c’etait le cas, pratiquement tous les teostes 
legislates, dont la fonction est, apres tout, de defini^de 
distinguer et d’etablir des categories, a premiere gue 
porteraient atteinte a Particle 15 et devraient etre justi¬ 
fies aux termes de Particle premier. L’exception de\^n- 
drait la regie. Etant donne que les tribunaux sera®nt 
obliges de chercher et de trouver une justification fondee 
sur Particle premier pour la plupart des textes legislates, 
Pautre choix etant Panarchie, il existe un risque reel de 
paradoxe: plus grande sera la portee de Particle 15 plus 
il sera susceptible d’etre prive de tout contenu reel. 

A mon avis, la reponse est que le texte de Particle 
lui-meme contient ses propres limites. Il interdit seule- 
ment la discrimination parmi les membres de categories 
qui sont elles-memes analogues. Par consequent, la ques¬ 
tion dans chaque cas sera de savoir quelles categories 
permettent de determiner la similitude de situation et 
J quelles ne le permettent pas. C’est seulement dans ces 
cas ou les categories elles-memes ne le permettent pas, 
ou les egaux ne sont pas traites egalement, qu’il y aura 
une atteinte aux droits a Pegalite. 

g ... 

Dans la mesure ou le texte de Particle 15 lui-meme est 
vise, on peut voir s’il y a ou non de la ((discrimination!), 
au sens pejoratif de ce terme et si les categories sont 
fondees ou non sur des motifs enumeres ou des motifs 
/, analogues a ceux-ci. L’examen porte en fait sur les 
caracteristiques personnelles de ceux qui pretendent 
avoir ete traites de maniere inegale. L’examen porte 
principalement sur les questions de stereotype, de desa- 
vantage historique, en un mot, de prejudice et Pon peut 
i meme reconnaltre que pour certaines personnes le terme 
egalite a un sens different de ce qu’il a pour d’autres 
personnes. 

Selon ce point de vue, {’analyse de la discrimina- 
j tion doit se faire en fonction des motifs enumeres 
et de ceux qui leur sont analogues. L’expression 
((independamment de toute discrimination# exige 
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a mere finding of distinction between the treat¬ 
ment of groups or individuals. Those words are a 
form of qualifier built into s: 15 itself and limit 
those distinctions which are forbidden by the sec¬ 
tion to those which involve prejudice or disadvan¬ 
tage. 

I would accept the criticisms of the first 
approach made by McLachlin J.A. in the Court of 
Appeal. She noted that the labelling of every 
legislative distinction as an infringement of s. 
15(1) trivializes the fundamental rights guaran¬ 
teed by the Charter and, secondly, that to interpret 
“without discrimination” as “without distinction” 
deprives the notion of discrimination of content. 
She continued, at p. 607: 


Third, it cannot have been the intention of Parliament 
that the government be put to the requirement of estab¬ 
lishing under s. 1 that all laws which draw distinction 
between people are “demonstrably justified in a free and 
democratic society”. If weighing of the justifiability of 
unequal treatment is neither required or permitted 
under s. 15, the result will be that such universally 
accepted and manifestly desirable legal distinctions as 
those prohibiting children or drunk persons from driving 
motor vehicles will be viewed as violations of fundamen¬ 
tal rights and be required to run the gauntlet of s. 1. 


Finally, it may further be contended that to define 
discrimination under s. 15 as synonymous with unequal 
treatment on the basis of personal classification will be 
to elevate s. 15 to the position of subsuming the other 
rights and freedoms defined by the Charter. 

In rejecting the Hogg approach, I would say that it 
draws a straight line from the finding of a distinc¬ 
tion to a determination of its validity under s. 1, 
but my objection would be that it virtually denies 
any role for s. 15(1). 

I would reject, as well, the approach adopted by 
McLachlin J.A. She seeks to define discrimination 
under s. 15(1) as an unjustifiable or unreasonable 
distinction. In so doing she avoids the mere distinc¬ 
tion test but also makes a radical departure from 


davantage qu’une simple constatation de distinc¬ 
tion dans le traitement de groupes ou d’individus. 
Cette expression est une forme de reserve incorpo- 
ree dans Part. 15 lui-meme qui limite les distinc- 
a tions prohibees par la disposition a celles qui 
entrainent un prejudice ou un desavantage. 

Je suis d’avis d’accepter les critiques formulees 
par le juge McLachlin a l’egard de la premiere 
h interpretation. Elle a souligne, premierement, que 
qualifier chaque distinction legislative de violationo 
du par. 15(1) a pour effet de banaliser les droits^ 
fondamentaux garantis par la Charte et, deuxie-^ 
mement, qu’interpreter Fexpression «independam-= 
c ment de toute discrimination# comme signifiantc 
«sans distinction# depouille de tout contenu lao 
notion de discrimination. Elle a poursuivi, a lag 
p. 607. 

d [traduction] Troisiemement, le Parlement n’a pu 
avoir 1’intention d’exiger du gouvernement qu’il demon- 
tre, en application de Particle premier, que toutes les lois 
qui etablissent des distinctions entre les individus ont 
une «justification [qui] puisse se demontrer dans le cadre 
e d’une societe libre et democratique®. Si l’evaluation du 
caractere justifiable d’un traitement inegal n’est ni 
exigee ni permise en vertu de Part. 15, il s’ensuivra que 
des distinctions legales universellement acceptees et 
manifestement' souhaitables, comme l’interdiction faite 
y aux enfants et aux personnes en etat d’ebriete de con- 
duire un vehicule a moteur, seront considerees comme 
des violations de droits fondamentaux et devront etre 
soumises a l’epreuve de Particle premier. 

Enfin, il est egalement possible de pretendre que 
g definir la discrimination au sens de Part. 15 comme 
synonyme de traitement inegal fonde sur une classifica¬ 
tion personnels aura pour effet de donner a Part. 15 une 
importance telle qu’il subsumerait les autres droits et 
libertes definis par la Charte. 

h 

Rejetant le point de vue de Hogg, je dirais qu’il 
relie directement la constatation de Pexistence 
d’une distinction a la determination de sa validite 
en vertu de Particle premier, mais mon objection 
l residerait dans le fait qu’il n’accorde pratiquement 
aucun role au par. 15(1). 

Je rejetterais egalement le point de vue adopte 
par le juge McLachlin. Elle tente de definir la 
■ discrimination au sens du par. 15(1) comme une 
distinction injustifiable ou deraisonnable. Ce fai- 
sant, elle esquive le critere de la simple distinction, 
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the analytical approach to the Charter which has 
been approved by this Court. In the result, the 
determination would be made under s. 15(1) and 
virtually no role would be left for s. 1. 


The third or “enumerated and analogous 
grounds” approach most closely accords with the 
purposes of s. 15 and the definition of discrimina¬ 
tion outlined above and leaves questions of justifi¬ 
cation to s. 1. However, in assessing whether a 
complainant’s rights have been infringed under s. 
15(1), it is not enough to focus only on the alleged 
ground of discrimination and decide whether or 
not it is an enumerated or analogous ground. The 
effect of the impugned distinction or classification 
on the complainant must be considered. Once it is 
accepted that not all distinctions and differentia¬ 
tions created by law are discriminatory, then a role 
must be assigned to s. 15(1) which goes beyond the 
mere recognition of a legal distinction. A com¬ 
plainant under s. 15(1) must show not only that he 
or she is not receiving equal treatment before and 
under the law or that the law has a differential 
impact on him or her in the protection or benefit 
accorded by law but, in addition, must show that 
the legislative impact of the law is discriminatory. 


Where discrimination is found a breach of s. 
15(1) has occurred and — where s. 15(2) is not 
applicable — any justification, any consideration 
of the reasonableness of the enactment; indeed, 
any consideration of factors which could justify 
the discrimination and support the constitutional¬ 
ity of the impugned enactment would take place 
under s. 1. This approach would conform with the 
directions of this Court in earlier decisions con¬ 
cerning the application of s. 1 and at the same 
time would allow for the screening out of the 
obviously trivial and vexatious claim. In this, it 
would provide a workable approach to the 
problem. 

It would seem to me apparent that a legislative 
distinction has been made by s. 42 of the Barris¬ 
ters and Solicitors Act between citizens and non¬ 
citizens with respect to the practice of law. The 


mais elle s’eloigne aussi radicalement de la fagon 
analytique d’aborder la Charte qui a ete approuvee 
par cette Cour. En definitive, la decision serait 
prise en vertu du par. 15(1), ce qui aurait pour 
a effet de depouiller pratiquement de tout role Parti¬ 
cle premier. 

Le troisieme point de vue, celui des «motifs 
enumeres et analogues®, correspond davantage aux 
b fins de Part. 15 et a la definition de la discrimina¬ 
tion exposee auparavant et renvoie a Particle pr«g~ 
mier les questions de justification. CependanU 
pour verifier s’il y a eu atteinte aux droits que fe-' 
par. 15(1) reconnalt au plaignant, il ne suffit pas 
c de se concentrer uniquement sur le motif allegu^ 
de discrimination et de decider s’il s’agit d’u^ 
motif enumere ou analogue. L’examen doit egale?> 
ment porter sur Peffet de la distinction ou de la 
d classification attaquee sur le plaignant. Des qu’on 
accepte que ce ne sont pas toutes les distinctions et 
differentiations creees par la loi qui sont discrimi- 
natoires, on doit alors attribuer au par. 15(1) un 
role qui va au-dela de la simple reconnaissance 
e d’une distinction legale. Un plaignant en vertu du 
par. 15(1) doit demontrer non seulement qu’il ne 
beneficie pas d’un traitement egal devant la loi et 
dans la loi, ou encore que la loi a un effet particu- 
lier.sur lui en ce qui concerne la protection ou le 
/ benefice qu’elle offre, mais encore que la loi a un 
effet discriminatoire sur le plan legislatif. 

Lorsqu’il y a discrimination, il y a violation du 
par. 15(1) et, lorsque le par. 15(2) ne s’applique 
s pas, toute justification, tout examen du caractere 
raisonnable de la mesure legislative et, en fait, tout 
examen des facteurs qui pourraient justifier la 
discrimination et appuyer la constitutionnalite de 
la mesure legislative attaquee devraient se faire en 
h vertu de Particle premier. Ce point de vue serait 
conforme aux directives donnees par cette Cour 
dans des arrets anterieurs portant sur Papplication 
de Particle premier et permettrait en meme temps 
d’ecarter les revendications manifestement futiles 
et vexatoires. A cet egard, il constituerait une 
facon pratique d’aborder le probleme. 

Il me semble evident que Part. 42 de la Barris- 
j ters and Solicitors Act etablit une distinction entre 
ceux qui ont la citoyennete canadienne et ceux qui 
ne Pont pas au regard de la pratique du droit. 
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distinction would deny admission to the practice of 
law to non-citizens who in all other respects are 
qualified. Have the respondents, because of s. 42 
of the Act, been denied equality before and under 
the law or the equal protection of the law? In a 
practical terms it should be noted that the citizen¬ 
ship requirement affects only those non-citizens 
who are permanent residents. The permanent resi¬ 
dent must wait for a minimum of three years from 
the date of establishing permanent residence status b 
before citizenship may be acquired. The distinction 
therefore imposes a burden in the form of some 
delay on permanent residents who have acquired 
all or some of their legal training abroad and is, c 
therefore, discriminatory. 

The rights guaranteed in s. 15(1) apply to all 
persons whether citizens or not. A rule which bars d 
an entire class of persons from certain forms of 
employment, solely on the grounds of a lack of 
citizenship status and without consideration of 
educational and professional qualifications or the 
other attributes or merits of individuals in the e 
group, would, in my view, infringe s. 15 equality 
rights. Non-citizens, lawfully permanent residents 
of Canada, are — in the words of the U.S. 
Supreme Court in United States v. Carolene 
Products Co ., 304 U.S. 144 (1938), at pp. 152-53, f 
n. 4,. subsequently affirmed in Graham v. Rich¬ 
ardson, 403 U.S. 365 (1971), at p. 372 — a good 
example of a “discrete and insular minority” who 
come within the protection of s. 15. 


Section 1 h 

Having accepted the proposition that s. 42 has 
infringed the right to equality guaranteed in s. 15, 
it remains to consider whether, under the provi¬ 
sions of s. 1 of the Charter, the citizenship require- 
ment which is clearly prescribed by law is a 
reasonable limit which can be “demonstrably justi¬ 
fied in a free and democratic society”. 

The-onus of justifying the infringement of a 7 
guaranteed Charter right must, of course, rest 


Cette distinction empecherait ceux qui n’ont pas la 
citoyennete d’etre admis a la pratique du droit 
meme s’ils se qualifient a tous autres egards. Les 
intimes ont-ils, en raison de Part. 42, ete prives de 
l’egalite devant la loi et dans la loi, ou encore de 
l’egalite de protection de la loi? 11 convient de 
noter qu’en pratique l’obligation d’etre citoyen ne 
touche que ceux qui n’ont pas la citoyennete et qui 
sont residents permanents. Avant de pouvoir obte- 
nir la citoyennete, le resident permanent doit 
attendre un minimum de trois ans a compter de la 
date ou il etablit sa residence permanente. La 
distinction impose ainsi un fardeau, sous la forme 
d’un delai, aux residents permanents qui ont requ, 
en totalite ou en partie, leur formation juridique a 
l’etranger, et elle est done discriminatoire. 

Les droits que garantit le par. 15(1) s’appliquent 
a tous sans egard a la citoyennete. A mon avis, une 
regie qui exclut toute une categorie de personnes 
de certains types d’emplois pour le seul motif 
qu’elles n’ont pas la citoyennete et sans egard a 
leurs diplomes et a leurs competences profession- 
nelles ou sans egard aux autres qualites ou merites 
d’individus faisant partie du groupe, porte atteinte 
aux droits a Fegalite de Part. 15. Ceux qui n’ont 
pas la citoyennete et qui resident legalement en 
permanence au Canada constituent un bon exem- 
ple, pour reprendre l’expression de la Cour 
supreme des Etats-Unis dans I’arret United States 
v. Carolene Products Co., 304 U.S. 144 (1938), 
aux pp. 152 et 153, n. 4, confirme par la suite dans 
l’arret Graham v. Richardson, 403 U.S. 365 
(1971), a la p. 372, d’une [traduction] «mino- 
rite discrete et isolee» visee par la protection de 
Part. 15. 

L’article premier 

Ayant reconnu que Part. 42 a viole le droit a 
l’egalite garanti a Part. 15, il reste a examiner si, 
en application des dispositions de Particle premier 
de la Charte, Pobligation d’etre citoyen, clairement 
imposee par une regie de droit, est une limite 
raisonnable dont «la justification puisse se demon- 
trer dans le cadre d’une societe libre et 
democratique». 

La responsabilite de justifier la violation d’un 
droit garanti par la Charte incombe evidemment 


1989 CanLII 2 (SCC) 





184 


ANDREWS V. LAW SOCIETY OF BRITISH COLUMBIA McIntyre J. 


[1989] 1 S.C.R. 


upon the parties seeking to uphold the limitation, 
in this case, the Attorney General of British 
Columbia and the Law Society of British 
Columbia. As is evident from the decisions of this 
Court, there are two steps involved in the s. 1 
inquiry. First, the importance of the objective 
underlying the impugned law must be assessed. In 
Oakes , it was held that to override a Charter 
guaranteed right the objective must relate to con¬ 
cerns which are “pressing and substantial” in a 
free and democratic society. However, given the 
broad ambit of legislation which must be enacted 
to cover various aspects of the civil law dealing 
largely with administrative and regulatory matters 
and the necessity for the Legislature to make 
many distinctions between individuals and groups 
for such purposes, the standard of “pressing and 
substantial” may be too stringent for application 
in all cases. To hold otherwise would frequently 
deny the community-at-large the benefits associat¬ 
ed with sound social and economic legislation. In 
my opinion, in approaching a case such as the one 
before us, the first question the Court should ask 
must relate to the nature and the purpose of the 
enactment, with a view to deciding whether the 
limitation represents a legitimate exercise of the 
legislative power for the attainment of a desirable 
social objective which would warrant overriding 
constitutionally protected rights. The second step 
in a s. 1 inquiry involves a proportionality test 
whereby the Court must attempt to balance a 
number of factors. The Court must examine the 
nature of the right, the extent of its infringement, 
and the degree to which the limitation furthers the 
attainment of the desirable goal embodied in the 
legislation. Also involved in the inquiry will be the 
importance of the right to the individual or group 
concerned, and the broader social impact of both 
the impugned law and its alternatives. As the 
Chief Justice has stated in R. v. Edwards Books 
and Art Ltd., supra, at pp. 768-69: 


Both in articulating the standard of proof and in 
describing the criteria comprising the proportionality 


aux parties qui cherchent a maintenir la restric¬ 
tion, savoir en Pespece le procureur general de la 
Colombie-Britannique et la Law Society of British 
Columbia. Comme il ressort des arrets de cette 
a Cour, l’examen fonde sur Particle premier com- 
porte deux etapes. Premierement, il faut evaluer 
l’importance de Pobjectif qui sous-tend la mesure 
legislative attaquee. Dans l’arret Oakes, on a 
decide que pour justifier la suppression d’un droit 
b garanti par la Charte, Pobjectif doit se rapporterj, 
des preoccupations «urgentes et reelles» dans unc 
societe libre et democratique. Cependant, etant 
donne la vaste portee des mesures legislatives q&i 
doivent etre adoptees pour repondre a divef| 
aspects du droit civil qui se rapportent dans uifg 
large mesure a des questions administratives fef 
reglementaires, et compte tenu de la necessite que 
la legislature etablisse de nombreuses distinctions 
d entre les individus et les groupes a ces fins, il est 
possible que la norme des preoccupations «urgentes 
et reelles# soit trop stricte pour s'appliquer dans 
tous les cas. Pretendre le contraire aurait souvent 
pour effet de priver Pensemble de la colleCtivite 
e des benefices lies a une loi socio-economique juste. 
A mon avis, en abordant une affaire comme celle 
qui nous est soumise, la premiere question que 
devrait se poser le tribunal doit porter sur la 
nature et l’objet de la mesure legislative en vue de 
decider si la restriction constitue un exercice legi¬ 
time du pouvoir legislatif visant a realiser un 
objectif social souhaitable qui justifierait la sup¬ 
pression de droits garantis par la Constitution. La 
g deuxieme etape d’un examen fonde sur Particle 
premier comporte Papplication d’un critere de pro- 
portionnalite, en vertu duquel le tribunal doit 
tenter de soupeser un certain nornbre de facteurs. 
Le tribunal doit examiner la nature du droit, 
* Petendue de sa violation et jusqu’a quel point la 
restriction permet d’atteindre Pobjectif souhaitable 
contenu dans la mesure legislative. L’examen porte 
aussi sur Pimportance du droit en question pour 
. Pindividu ou le groupe vise et sur l’effet social plus 
general de la mesure legislative attaquee et de ses 
solutions de rechange. Comme le Juge en chef Pa 
dit dans Parret R. c. Edwards Books and Art Ltd., 
precite, aux pp. 768 et 769: 

j 

Tant dans son elaboration de la norme de preuve que 
dans sa description des criteres qui comprennent l’exi- 
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requirement the Court has been careful to avoid rigid 
and inflexible standards. 

I agree with this statement. There is no single test 
under s. 1; rather, the Court must carefully engage fl 
in the balancing of many factors in determining 
whether an infringement is reasonable and 
demonstrably justified. 

b 

The section 15(1) guarantee is the broadest of 
all guarantees. It applies to and supports all other 
rights guaranteed by the Charter. However, it 
must be recognized that Parliament and the Legis¬ 
latures have a right and a duty to make laws for c 
the whole community: in this process, they must 
iilak'e innumerable legislative distinctions and cate¬ 
gorizations in the pursuit of the role of govern¬ 
ment. When making distinctions between groups 
and individuals to achieve desirable social goals, it d 
will rarely be possible to say of any legislative 
distinction that it is clearly the right legislative 
choice or that it is clearly a wrong one. As stated 
by the Chief Justice in R. v. Edwards Books and 
Art Ltd., at pp. 781-82: 

A “reasonable limit” is one which, having regard to the 
principles enunciated in Oakes, it was reasonable for the 
legislature to impose. The courts are not called upon to y 
substitute judicial opinions for legislative ones as to the 
place at which to draw a precise line. 

In dealing with the many problems that arise 
legislatures must not be held to the standard of s 
perfection, for in such matters perfection is unat¬ 
tainable. I would repeat the words of my col¬ 
league, La Forest J., in R. v. Edwards Books and 
Art Ltd., at p. 795: /, 

By the foregoing, I do not mean to suggest that this 
Court should, as a general rule, defer to legislative 
judgments when those judgments trench upon rights 
considered fundamental in a free and democratic socie¬ 
ty. Quite the contrary, I would have thought the Charter i 
established the opposite regime. On the other hand, 
having accepted the importance of the legislative objec¬ 
tive, one must in the present context recognize that if 
the legislative goal is to be achieved, it will inevitably be 
achieved to the detriment of some. Moreover, attempts j 
to protect the rights of one group will also inevitably 
impose burdens on the rights of other groups. There is 


gence de proportionnalite, la Cour a pris soin d’eviter de 
fixer des normes strides et rigides. 

Je suis d’accord avec cette affirmation. II n’existe 
pas de critere unique en vertu de Particle premier; 
au contraire, la Cour doit soupeser avec soin un 
bon nombre de facteurs pour decider s’il s’agit 
d’une violation raisonnable dont la justification 
puisse etre demontree. 

La garantie offerte par le par. 15(1) est la plus 
generale de toutes. File s’applique et sert d’appui a 
tous les autres droits garantis par la Charte. II faut 
cependant reconnaitre que le Parlement et les 
legislatures ont le pouvoir et le devoir d’adopter 
des lois pour l’ensemble de la collectivite: ce fai- 
sant, ils doivent etablir d’innombrables distinctions 
et categorisations legislatives en remplissant leur 
role de gouvernement. En etablissant des distinc¬ 
tions entre des groupes et des individus en vue 
d’atteindre des objectifs sociaux souhaitables, il 
sera rarement possible de dire d’une distinction 
legislative qu’elle constitue clairement le bon choix 
legislatif ou le mauvais. Comme Faffirme le Juge 
en chef dans l’arret R. c. Edwards Books and Art 
Ltd., aux pp. 781 et 782: 

Une «limite raisonnable® est une lirnite qui, compte tenu 
des principes enonces dans l’arret Oakes, pouvait etre 
raisonnablement imposee par le legislateur. Les tribu- 
naux ne sont pas appeles a substituer des opinions 
judiciaires a cedes du legislateur quant a Fendroit ou 
tracer une ligne de demarcation. 

Pour traiter les nombreux problemes qui se presen- 
tent, la perfection ne peut etre exigee du legisla¬ 
teur puisqu’en ces matieres elle n’existe pas. Je 
reprends les propos tenus par mon collegue le juge 
La Forest dans l’arret R. c. Edwards Books and 
Art Ltd., a la p. 795: 

Par la, je ne veux pas laisser entendre que la Cour 
devrait, en regie generale, s’en remettre au bon juge- 
ment du legislateur lorsque celui-ci porte atteinte a des 
droits consideres comme fondamentaux dans le cadre 
d’une societe libre et d^mocratique. Bien au contraire, 
j’aurais pense que la Charte etablit le regime oppose. 
D’autre part, ayant reconnu [’importance de Pobjectif du 
legislateur en l’espece, on se doit dans le present con- 
texte de reconnaitre que, si Pobjectif du legislateur doit 
etre atteiM il ne pourra Fetre qu’au detriment de cer¬ 
tains. En-outre, toute tentative de proteger les droits 
d’un groupe grevera inevitablement les droits d’autres 
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no perfect scenario in which the rights of all can be 
equally protected. 

In seeking to achieve a goal that is demonstrably 
justified in a free and democratic society, therefore, a 
legislature must be given reasonable room to manoeuvre 
to meet these conflicting pressures. 

Disposition 

I now turn to the case at bar. The appellant Law 
Society in oral argument stressed three points. It 
argued that the Court of Appeal was correct in its 
analysis of the relationship between s. 15(1) and s. 
1 of the Charter but that it erred in applying 
criteria properly to be considered in s. 1, in decid¬ 
ing whether there was a breach of s. 15(1). This 
argument has been discussed and disposed of 
above. It was further argued that the Court of 
Appeal erred in its consideration of the citizenship 
requirement in s. 42 of the Barristers and Solici¬ 
tors Act, in failing to give proper weight to the 
importance of the role of the legal profession in the 
legal and governmental processes of the country 
and in failing to consider that Canadian citizen¬ 
ship could reasonably be regarded by the Legisla¬ 
ture as a requirement for the practice of law. The 
Law Society argued as well that because of the 
important duties and powers accorded to lawyers, 
they do indeed play a vital role in the governmen¬ 
tal processes of the country and that, while gener¬ 
ally citizenship requirements are discriminatory in 
nature, the involvement of lawyers in the adminis¬ 
tration of justice justified the citizenship require¬ 
ment. The Attorney General of British Columbia 
supported these arguments and, as well, argued 
that for the Court to intervene and strike down the 
citizenship requirement would exceed the proper 
limits of judicial review. 


The respondents in general supported the judg¬ 
ment of the Court of Appeal, They argued that 
citizenship bears no clear relationship to an 
individual’s personal and professional characteris¬ 
tics, and questioned the classification of lawyers as 
significant actors in the State, or governmental 
process. While conceding that a citizenship 


groupes. II n’y a pas de scenario parfait qui puisse 
permettre de proteger egalement les droits de tous. 

Done, en cherchant a atteindre un objectif dont 11 est 
demontre qu’il est justifie dans le cadre d’une societe 
a libre et democratique, le legislateur doit disposer d’une 
marge de manoeuvre raisonnable pour repondre a ces 
pressions opposees. 

Dispositif 

* Je reviens maintenant a la presente affaire. L^ 
Law Society appelante a fait valoir trois points lors 
de sa plaidoirie. Elle a soutenu que la Cour d’appeb 
a correctement analyse le rapport entre le parsi 
c 15(1) et Particle premier de la Charte, mais qu’ellij 
a commis une erreur en appliquant le criter^ 
propre a l’examen fonde sur Particle premier poifr 5 
determiner s’il y avait eu violation du par. 15(1). 
Cet argument a deja fait l’objet d’un examen et 
d d’une decision. On a egalement soutenu que la 
Cour d’appel a commis une erreur dans son 
examen de l’obligation d’etre citoyen, contenue a 
Part. 42 de la Barristers and Solicitors Act, en ne 
reconnaissant pas toute [’importance du role de la 
e profession juridique dans les processus judiciaire et 
gouvernemental du pays et en ne considerant pas 
que la citoyennete canadienne pouvait raisonnable- 
ment etre perque par la legislature comme une 
, condition de la pratique du droit. La Law Society 
a egalement soutenu qu’en raison des devoirs et 
des pouvoirs importants conferes aux avocats, 
ceux-ci jouent effectivement un role essentiel dans 
le processus gouvernemental du pays et que, bien 
g que les exigences en matiere de citoyennete soient 
generalement de nature discriminatoire, la partici¬ 
pation des avocats a [’administration de la justice 
justifiait Pobligation d’etre citoyen. Le procureur 
general de la Colombie-Britannique a accorde son 
h appui a ces arguments et a soutenu egalement que. 
si la Cour intervenait et annulait Pobligation d’etre 
citoyen, elle outrepasserait les limites logiques du 
controle judiciaire. 

' Les intimes ont dans l’ensemble accorde leur 
appui a l’arret de la Cour d’appel. Ils ont soutenu 
que la citoyennete n’a aucun lien clair avec les 
caracteristiques personnelles et professionnelles 
. d’une personne et ils ont mis en doute la qualifica¬ 
tion des avocats comme etant des acteurs impor¬ 
tants au sein de PEtat ou dans le processus gouver- 





[1989] 1 R.C.S. 


ANDREWS c. law society OF British Columbia Le juge McIntyre 


187 


requirement for many intimately concerned with 
the governing processes of the country would be 
proper and sustainable, it was argued that the 
relationship of the legal profession to government 
and the administration of justice was not such that 
the citizenship requirement could be considered as 
a reasonable requirement and that any “general 
helpfulness” of the citizenship requirement, in 
attaining the objectives of the Barristers and 
Solicitors Act, could not suffice to justify this 
form of discrimination against an individual. In 
essence, the difference between the parties centred 
on the question of the importance of the legal 
profession in the government of the country. 


There is no difficulty in determining that in 
general terms the Barristers and Solicitors Act of 
British Columbia is a statute enacted for a valid 
and desirable social purpose, the creation and 
regulation of the legal profession and the practice 
of law. The narrower question, however, is whether 
the requirement that only citizens be admitted to 
the practice of law in British Columbia serves a 
desirable social purpose of sufficient importance to 
warrant overriding the equality guarantee. It is 
incontestable that the legal profession plays a very 
significant — in fact, a fundamentally important 
— role in the administration of justice, both in the 
criminal and the civil law. I would not attempt to 
answer the question arising from the judgments 
below as to whether the function of the profession 
may be termed judicial or gwaji-judicial, but I 
would observe that in the absence of an independ¬ 
ent legal profession, skilled and qualified to play 
its part in the administration of justice and the 
judicial process, the whole legal system would be 
in a parlous state. In the performance of what may 
be called his private function, that is, in advising 
on legal matters and in representing clients before 
the courts and other tribunals, the lawyer is 
accorded great powers not permitted to other 
professionals, As pointed out by Taylor J. at first 
instance, by the use of the subpoena which he 
alone can procure on behalf of another, he can 
compel attendance upon examinations before trial 
and at trial upon pain of legal sanction for refusal. 
He may, as well, require the production of docu- 


nemental. Tout en reconnaissant que l’obligation 
d’etre citoyen serait justifiable et defendable a 
l’egard de nombreuses personnes intimement liees 
au processus gouvernemental du pays, on a sou- 
a tenu que les rapports qu’entretenait la profession 
juridique avec le gouvernement ainsi qu’avec l’ad- 
ministration de la justice n’etaient pas de nature a 
permettre de considerer comme raisonnable l’obli- 
gation d’etre citoyen et que [traduction] «l’uti- 
b lite generale» de cette condition pour ce qui etait 
de realiser les objectifs de la Barristers and Solici¬ 
tors Act ne pouvait suffire pour justifier cette 
forme de discrimination a l’egard d’un individu. La 
difference entre les theses des parties porte essen- 
tiellement sur l’importance de la profession juridi¬ 
que dans le gouvernement du pays. 

On peut affirmer sans difficulte que, de faqon 
d generale, l’adoption de la Barristers and Solicitors 
Act de la Colombie-Britannique vise un objectif 
social regulier et souhaitable, soit 1’etablissement 
et la reglementation de la profession juridique et 
de la pratique du droit. Toutefois, la question plus 
e restreinte qui se pose est de savoir si l’exigence que 
seuls les citoyens soient admis a la pratique du 
droit en Colombie-Britannique sert un objectif 
social souhaitable d’une importance suffisante 
pour justifier la suppression de la garantie d’ega- 
f lite. II est incontestable que la profession juridique 
joue un role tres important et, en fait, un role 
d’une importance fondamentale dans l’administra- 
tion de la justice tant en matiere criminelle qu’en 
matiere civile. Je n’essaierai pas de repondre a la 
question que soulevent les decisions des tribunaux 
d’instance inferieure et qui consiste a savoir si le 
role de la profession juridique peut etre qualifie de 
judiciaire ou de quasi judiciaire, mais je souligne- 
h rai qu’en l’absence d’une profession juridique inde- 
pendante, possedant l’experience et les competen¬ 
ces necessaires a 1’exercice de son role dans 
l’administration de la justice et le processus judi¬ 
ciaire, le systeme juridique en entier serait dans un 
1 etat precaire. Dans 1’exercice de ce que Ton pour- 
rait appeler ses fonctions de nature privee, c’est-a- 
dire, en jouant le role de conseiller juridique et de 
representant de clients devant les tribunaux judi- 
. ciaires et autres, l’avocat se voit conferer de vastes 
pouvoirs non consentis aux membres d’autres pro¬ 
fessions liberates. Comme le soulignait le juge 
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ments and records for examination and use in the 
proceedings. He may in some cases require the 
summoning of jurors, the sittings of courts and, in 
addition, he may make the fullest inquiry into the 
matters before the court with a full privilege 
against actions for slander arising out of his con¬ 
duct in the court. The solicitor is also bound by the 
solicitor and client privilege against the disclosure 
of communications with his client concerning legal 
matters. This is said to be the only absolute privi¬ 
lege known to the law. Not only may the solicitor 
decline to disclose solicitor and client communica¬ 
tions, the courts will not permit him to do so. This 
is a privilege against all comers, including the 
Crown, save where the disclosure of a crime would 
be involved. The responsibilities involved in its 
maintenance and in its breach where crimes are 
concerned are such that citizenship with its com¬ 
mitment to the welfare of the whole community is 
not an unreasonable requirement for the practice 
of law. While it may be arguable whether the 
lawyer exercises a judicial, ^imr/'-judicial, or gov¬ 
ernmental role, it is clear that at his own discretion 
he can invoke the full force and authority of the 
State in procuring and enforcing judgments or 
other remedial measures which may be obtained. 
It is equally true that in defending an action he 
has the burden of protecting his client from the 
imposition of such state authority and power. By 
any standard, these powers and duties are vital to 
the maintenance of order in our society and the 
due administration of the law in the interest of the 
whole community. 


The lawyer has, as well, what may be termed a 
public function. Governments at all levels, federal, 
provincial and municipal, rely extensively upon 
lawyers, both in technical and policy matters. In 
the drafting of legislation, regulations, treaties, 


Taylor en premiere instance, l’avocat peut, au 
moyen du subpoena qu’il est le seul a pouvoir 
obtenir au nom d’un autre, contraindre un temoin 
a se presenter a un interrogatoire prealable et a un 
« proces, sous peine de sanction prevue par la loi. II 
peut egalement exiger la production de documents 
et de dossiers en vue d’un interrogatoire et de leur 
utilisation dans les procedures. II peut parfois 
demander que des jures soient assignes, que des 
b tribunaux siegent et il peut, en outre, effectuer 
l’examen le plus complet des questions soumises au 
tribunal et beneficier d’une immunite absolueco 
contre les actions en diffamation decoulant de sa<N 
conduite devant le tribunal. L’avocat est egalement— 
lie par le secret professionnel qui lui interdit de^ 
divulguer les renseignements que son client luiP 
communique relativement a des procedures judi-§ 
ciaires. II s’agit la, dit-on, du seul privilege absolu 
d que Ton connaisse en droit. Non seulement l’avo- 
cat peut-il refuser de divulguer les renseignements 
que lui communique son client, mais encore les 
tribunaux ne l’autoriseront pas a le faire. Ce privi¬ 
lege est opposable a tous, y compris a la Couronne, 
e sauf s’il est question de la decouverte d’un crime. 
Les responsabilites liees a sa preservation et a sa 
violation, lorsqu’il est question d’un crime, sont 
telles que la citoyennete et l’engagement qu’elle 
comporte envers le bien-etre de toute la collectivite 
ne constituent pas une exigence deraisonnable pour 
pratiquer le droit. Bien que la question de savoir si 
Pavocat exerce un role judiciaire, quasi judiciaire 
ou gouvernemental soit discutable, il est clair qu’il 
g lui est loisible d’invoquer Pautorite et les pleins 
pouvoirs de l’Etat pour obtenir et mettre a execu¬ 
tion des jugements et autres mesures de redresse- 
ment qui peuvent etre obtenues. Il est egalement 
vrai qu’a titre d’avocat de la defense, il a l’obliga- 
h tion de proteger son client contre l’exercice de 
cette autorite et de ces pouvoirs de 1’Etat. Peu 
importe la norme qu’on applique, ces pouvoirs et 
fonctions sont essentiels au maintien de l’ordre 
. dans notre societe et a l’application reguliere de la 
loi dans Pinteret de toute la collectivite. 

L’avocat exerce aussi ce que l’on peut appeler 
des fonctions de nature publique. Tous les gouver- 
. nements, federal, provinciaux et municipaux, 
comptent beaucoup sur les avocats en matiere de 
procedure et d’elaboration de politiques. Les avo- 
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agreements and other governmental documents 
and papers lawyers play a major role. In various 
aspects of this work they are called upon to advise 
upon legal and constitutional questions which fre¬ 
quently go to the very heart of the governmental a 
role. To discharge these duties, familiarity is 
required with Canadian history, constitutional law, 
regional differences and concerns within the coun¬ 
try and, in fact, with the whole Canadian govern¬ 
mental and political process. It is entirely reason- h 
able, then, that legislators consider and adopt 
measures designed to maintain within the legal 
profession a body of qualified professionals with a 
commitment to the country and to the fulfilment 
of the important tasks which fall to it. 


McLachlin J.A. was of the view that the citizen- d 
ship requirement would not ensure familiarity with 
Canadian institutions and customs, nor would it 
ensure a commitment to Canada going beyond one 
involved in the concept of allegiance, as recognized 
by the. taking of an oath of allegiance. I would e 
agree with her that the desired results would not 
be insured by the citizenship requirement but I 
would observe, at the same time, that no law will 
ever ensure anything. To abolish the requirement 
of citizenship on the basis that it would fail to 
insure the attainment of its objectives would, in my 
view, be akin to abolishing the law against theft, 
for it has certainly not insured the elimination of 
that crime. Citizenship, however, which requires g 
the taking on of obligations and commitments to 
the community, difficult sometimes to describe but 
felt and understood by most citizens, as well as the 
rejection of past loyalties may reasonably be said 
to conduce to the desired result. h 


I would observe, as well, that the comment of ' 
McLachlin J.A. that the citizenship requirement 
was first adopted in British Columbia in 1971 
requires some explanation, I do not think that the 
historical argument should be pushed too far: . 
things need not always remain as once they were 
although, as noted in R. v. Big M Drug Mart Ltd. 


cats jouent un role capital dans la redaction de 
lois, de reglements, de traites, d’accords et d’autres 
documents gouvernementaux. Ils sont appeles, 
dans divers aspects de ce travail, a donner des avis 
sur des questions juridiques et constitutionnelles 
qui, frequemment, touchent directement a la fonc- 
tion de gouvernement. L’execution de ces fonctions 
exige de l’avocat qu’il connaisse bien l’histoire du 
Canada, le droit constitutionnel, les disparites et 
les preoccupations regionales au sein du pays et, en 
fait, tout le processus gouvernemental et politique 
canadien. II est alors tout a fait raisonnable que les 
legislateurs examinent et adoptent des mesures 
pour assurer la presence au sein de la profession 
juridique d’un ensemble de professionnels compe- 
tents, engages envers le pays et devoues a l’execu¬ 
tion des taches importantes qui leur incombent. 

Le juge McLachlin etait d’avis que l’obligation 
d’etre citoyen ne permettait pas de garantir la 
farniliarite avec les institutions et les coutumes 
canadiennes, pas plus qu’elle ne permettait de 
garantir un engagement envers le Canada allant 
au-dela de celui inherent a la notion d’allegeance, 
que represente la prestation du serment d’alle¬ 
geance. Je suis d’accord avec elle pour dire que 
l’obligation d’etre citoyen ne permettait pas d’assu- 
rer la realisation des resultats souhaites, mais je 
tiens a souligner en meme temps qu’aucune loi ne 
peut tout garantir. Abolir 1’obligation d’etre 
citoyen pour le motif qu’elle ne permettait pas 
d’assurer la realisation de ses objectifs me semble 
revenir au meme qu’abolir la regie de droit interdi- 
sant de voler puisque cette regie n’a surement pas 
assure l’elimination de ce crime. Cependant, on 
peut raisonnablement affirmer que la citoyennete, 
qui comporte des obligations et des engagements 
qui sont parfois difficiles a definir mais que ressen- 
tent et comprennent la plupart des citoyens, ainsi 
que la renonciation a d’anciennes allegeances, 
mene au resultat souhaite. 

Je tiens egalement a souligner que la remarque 
du juge McLachlin selon laquelle l’obligation 
d’etre citoyen a d’abord ete adoptee en Colombie- 
Britannique en 1971 exige certaines explications. 
Je ne crois pas qu’il faille trop insister sur l’argu- 
ment historique. Les choses peuvent changer, 
meme si comme on l’a souligne dans l’arret R. c. 
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and Reference re Public Service Employee Rela¬ 
tions Act (Alta.), supra, Charter construction 
should be consistent with the history, traditions 
and social philosophies of our society. The concept 
of citizenship has been a requirement for entry 
into the legal profession in British Columbia from 
its earliest days. When the Law Society was 
formed in 1874 the profession was open to British 
subjects. At that time, the idea of a separate 
Canadian citizenship, as distinct from the general 
classification of British subject which included 
Canadians, was scarcely known — though as early 
as 1910, Immigration Act, S.C. 1910, c. 27, the 
term “Canadian citizen” was defined for the pur¬ 
poses of the Immigration Act as a “British subject 
who has Canadian domicile”. The concept of citi¬ 
zenship in those early days was embodied in the 
expression, British subject, and thus it was recog¬ 
nized as a requirement for entry into the legal 
profession in British Columbia. As Canada moved 
away from its colonial past, a separate identity for 
Canadians emerged and in 1946 with the passage 
of The Canadian Citizenship Act, S.C. 1946, c. 15, 
the term, Canadian citizen, was formally recog¬ 
nized, giving effect to what had long been felt and 
accepted by most Canadians. In adopting the term 
as a qualification for entry into the legal profession 
in British Columbia, the Legislature was merely 
continuing its earlier requirement that the concept 
of citizenship, as then recognized in the term 
“British subject”, be necessary for entry into the 
profession. 


Public policy, of which the citizenship require¬ 
ment in the Barristers and Solicitors Act is an 
element, is for the Legislature to establish. The 
role of the Charter, as applied by the courts, is to 
ensure that in applying public policy the Legisla¬ 
ture does not adopt measures which are not sus¬ 
tainable under the Charter. It is not, however, for 
the courts to legislate or to substitute their views 
on public policy for those of the Legislature. I 
would repeat for ease of reference the words of the 
Chief Justice in R. v. Edwards Books and Art 
Ltd., supra, at pp. 781-82: 


Big M Drug Mart Ltd. et le Renvoi relatif a la 
Public Service Employee Relations Act (Alb.), 
precites, ^interpretation de la Charte devrait etre 
conforme a l’histoire, aux traditions et aux philoso- 
a phies sociales de notre societe. La citoyennete est 
une condition d’admission a la profession juridique 
en Colombie-Britannique depuis le tout debut. 
Lorsque la Law Society a ete formee en 1874, les 
sujets britanniques pouvaient y etre admis. A cette 
b epoque, l’idee d’une citoyennete canadienne dis- - 
tincte de la classification generale des sujets briA 
tanniques qui comprenait les Canadiens etait pe£G. 
repandue, bien que des 1910 on definissait I’exP^ 
pression «citoyen canadien» ou «citoyen dfij 
Canada®, pour les fins de la Loi de Timmigration^ 
S.C. 1910, chap. 27, comme designant un «sujer 
britannique qui a un domicile au Canada®. La 
notion de citoyennete etait, a cette epoque, conF - 
d prise dans l’expression «sujet britannique® et e’est 
ainsi qu’elle est devenue une condition d’admission 
a la profession juridique en Colombie-Britannique. 
Le Canada se detachant de son passe colonial, les 
Canadiens se sont retrouves avec une identite dis- 
e tincte et l’expression «citoyen canadien® a ete offi- 
ciellement reconnue en 1946 avec 1’adoption de la 
Loi sur la citoyennete canadienne, S.C. 1946, 
chap. 15, mettant ainsi a effet ce que la plupart 
^ des Canadiens ressentaient et acceptaient depuis 
longtemps. En adoptant Pexpression comme condi¬ 
tion d’admission a la profession juridique en 
Colombie-Britannique, la legislature n’a fait que 
respecter ce qu’elle avait toujours exige, e’est-a- 
g dire que la citoyennete, reconnue alors dans l’ex¬ 
pression «sujet britannique®, soit necessaire a l’ad- 
mission a la profession. 

II appartient a la legislature d’etablir la politi- 
h que generale dont fait partie I’obligation d’etre 
citoyen prescrite dans la Barristers and Solicitors 
Act. Le role de la Charte, appliquee par les tribu-- 
naux, est de veiller a ce que la legislature, en 
appliquant cette politique generale, n’adopte pas 
i de mesures qui ne puissent etre defendables en 
vertu de la Charte. C'ependant, il n’appartient pas 
aux tribunaux de legiferer ou de substituer leur 
opinion en matiere de politique generale a celle de 
la legislature. Pour en faciliter la consultation, je 
J vais reprendre les propos tenus par le Juge en chef 
dans l’arret R. c. Edwards Books and Art Ltd., 
precite, aux pp. 781 et 782: 
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A “reasonable limit” is one which having regard to 
the principles enunciated in Oakes, it was reasonable for 
the legislature to impose. The courts are not called upon 
to substitute judicial opinions for legislative ones as to 
the place at which to draw a precise line. a 

The function of the Court is to measure the legis¬ 
lative enactment against the requirements of the 
Charter and where the enactment infringes the 
Charter, in this case the provisions of s. 15(1), and 
is not sustainable under s. 1, the remedial power of 
the Court is set out in s. 52 of the Constitution 
Act, 1982: “any law that is inconsistent with the 
provisions of the Constitution is, to the extent of c 
the inconsistency, of no force or effect”. 

The essence of s. 1 is found in the expression 
“reasonable” and it is for the Court to decide if s. j 
42 of the Barristers and Solicitors Act of British 
Columbia is a reasonable limit. In reaching the 
conclusion that it is, I would say that the legisla¬ 
tive choice in this regard is not one between an 
answer that is clearly right and one that is clearly <? 
wrong. Either position may well be sustainable 
and, as noted by the Chief Justice, supra, the 
Court is not called upon to substitute its opinion as 
to where to draw the line. The Legislature in fixing 
public policy has chosen the citizenship require- ^ 
ment and, unless the Court can find that choice 
unreasonable, it has no power under the Charter to 
strike it down or, as has been said, no power to 
invade the legislative field and substitute its views g 
for that of the Legislature. In my view, the citizen¬ 
ship requirement is reasonable and sustainable 
under s. 1. It is chosen for the achievement of a 
desirable social goal: one aspect of the due regula¬ 
tion and qualification of the legal profession. This h 
is an objective of importance and the measure is 
not disproportionate to the object to be attained. 
The maximum delay imposed upon the non-citizen 
from the date of acquisition of permanent resident 
status is three years. It will frequently be less. No ' 
impediment is put in the way of obtaining citizen¬ 
ship. In fact, the policy of the Canadian govern¬ 
ment is to encourage the newcomer to become a 
citizen'. It is reasonable, in my view, to expect that . 
the newcomer who seeks to gain the privileges and 
status within the land and the right to exercise the 


Une «limite raisonnable* est une limite qui, compte 
tenu des principes enonces dans l’arret Oakes, pouvait 
etre raisonnablement imposee par le legislateur. Les 
tribunaux ne sont pas appeles a substituer des opinions 
judiciaires a celles du legislateur quant a l’endroit ou 
tracer une ligne de demarcation. 

Le role des tribunaux consiste a soupeser la 
mesure legislative en fonction des exigences de la 
Charte et, lorsque la mesure porte atteinte a la 
Charte, en Pespece les dispositions du par. 15(1), 
et ne peut etre defendable en vertu de Particle 
premier, le pouvoir de redressement des tribunaux 
est etabli a Part. 52 de la Loi constitutionnelle de 
1982: «La Constitution [ . . . ] rend inoperantes les 
dispositions incompatibles de toute autre regie de 
droit.» 

L’essence de Particle premier reside dans le 
terme «raisonnables» et il appartient a la Cour de 
decider si Part. 42 de la Barristers and Solicitors 
Act de la Colombie-Britannique constitue une 
limite raisonnable. En decidant qu’il s’agit d’une 
limite raisonnable, je dirais que le cboix de la 
legislature a cet egard ne s’exerce pas entre une 
mesure qui est nettement bonne et une autre qui 
est nettement mauvaise. Les deux mesures peuvent 
bien etre defendables et comme le Juge en chef 1’a 
affirme dans l’arret precite, la Cour n’est pas 
appelee a substituer son opinion quant a Pendroit 
ou tracer la ligne de demarcation. En etablissant la 
politique generale, la legislature a choisi Pobliga- 
tion d’etre citoyen et, a moins que la Cour ne soit 
en mesure de declarer ce choix deraisonnable, la 
Charte ne lui confere pas le pouvoir de Pannuler 
ni, comme on Pa deja dit, de s’immiscer dans le 
champ legislatif et de substituer son opinion a celle 
de la legislature. A mon avis, Pobligation d’etre 
citoyen est raisonnable et defendable en vertu de 
Particle premier. On Pa choisie en vue d’atteindre 
un objectif social souhaitable: un aspect de la 
reglementation et des competences necessaires de 
la profession juridique. II s’agit d’un objectif 
important et la mesure n’est pas disproportionnee 
a Pobjectif a atteindre. Le delai maximal imparti a 
celui qui n’a pas la citoyennete pour devenir 
citoyen canadien est de trois ans a compter de la 
date ou il acquiert son statut de resident perma¬ 
nent. Ce delai est souvent moindre. L’obtention de 
la citoyennete n’est contrecarree par aucun obsta- 
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great powers that admission to the practice of law 
will give should accept citizenship and its obliga¬ 
tions as well as its advantages and benefits. I 
would therefore allow the appeal and restore the 
judgment at trial. I would answer the constitution- a 
al questions as follows: 


Q. (1) Does the Canadian citizenship requirement to be 

a lawyer in the province of British Columbia as c 
set out in s. 42 of the Barristers and Solicitors 
Act, R.S.B.C. 1979, c. 26 infringe or deny the 
rights guaranteed by s. 15(1) of the Canadian 
Charter of Rights and Freedoms'! 

d 

A. Yes. 

Q. (2) If the Canadian citizenship requirement to be a 
lawyer in the province of British Columbia as set 
out in s. 42 of the Barristers and Solicitors Act, 
R.S.B.C. 1979, c, 26 infringes or denies the e 
rights guaranteed by s. 15(1) of the Canadian 
Charter of Rights and Freedoms , is it justified 
by s. 1 of the Canadian Charter of Rights and 
Freedoms ? 

A. Yes. f 

The following are the reasons delivered by 

La Forest J.—This case concerns the applica¬ 
tion to aliens of the “equality” provision of the s 
Canadian Charter of Rights and Freedoms , s. 
15(1), which for convenience of reference I 
reproduce here: 

15. (1) Every individual is equal before and under ^ 
the law and has the right to the equal protection and 
equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, nation¬ 
al or ethnic origin, colour, religion, sex, age or mental or 
physical disability. . 

At issue is whether s. 42 of the Barristers and 
Solicitors Act, R.S.B.C. 1979, c. 26, by restricting 
admission to the Bar of British Columbia to . 
Canadian citizens, violates s. 15(1). 


cle. D’ailleurs, la politique du gouvernement du 
Canada est d’encourager les nouveaux arrivants a 
devenir citoyens canadiens. A mon avis, il est 
raisonnable de s’attendre a ce que les nouveaux 
arrivants, qui cherchent a obtenir les privileges et 
le statut propres au pays et le droit d’exercer les 
vastes pouvoirs que confere Padmission a la prati¬ 
que du droit, acceptent la citoyennete et ses obliga¬ 
tions au meme titre que ses avantages et benefices. 
Par consequent, je suis d’avis d’accueiilir le pour- 
voi, de retablir le jugcment de premiere instance et 
de repondre ainsi aux questions constitutionnelles: 

Q. (1) L’obligation d’etre citoyen canadien pour etre 

avocat dans la province de la Colombie-Britan- 
nique, prevue a l’art. 42 de la Barristers and 
Solicitors Act, R.S.B.C. 1979, chap. 26, porte- 
t-elle atteinte aux droits garantis par le par. 
15(1) de la Charte canadienne des droits et 
libertes? 

R. Oui. 

Q. (2) Si l’obligation d’etre citoyen canadien pour etre 

avocat dans la province de la Colombie-Britan- 
nique, prevue a Part. 42 de la Barristers and 
Solicitors Act, R.S.B.C. 1979, chap. 26, porte 
atteinte aux droits garantis par le par. 15(1) de 
la Charte canadienne des droits et libertes, est- 
elle justifiee par Particle premier de la Charte 
canadienne des droits et libertes? 

R. Oui. 

Version franqaise des motifs rendus par 

Le juge La Forest —Cette affaire porte sur 
[’application aux etrangers de la disposition en 
matiere d’«egalite» du par. 15(1) de la Charte 
canadienne des droits et libertes, que je reproduis 
ici pour en faciliter le renvoi: 

15. (1) La loi ne fait acception de personne et s’appli- 
que egalement a tous, et tous ont droit a la meme 
protection et au meme benefice de la loi, independam- 
ment de toute discrimination, notamment des discrimi¬ 
nations fondees sur la race, Porigine nationale ou ethni- 
que, la couleur, la religion, le sexe. Page ou les 
deficiences mentales ou physiques. 

La question en litige est de savoir si Part. 42 de 
la Barristers and Solicitors Act, R.S.B.C. 1979, 
chap. 26, viole ie par. 15(1) en limitant l’admission 
au Barreau de la Colombie-Britannique aux 
citoyens canadiens. 
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My colleague, Justice McIntyre, has set forth 
the facts and the judicial history of this appeal and 
it is unnecessary for me to repeat them. Nor need I 
enter into an extensive examination of the law 
regarding the meaning of s. 15(1), because in so 
far as it is relevant to this appeal I am in substan¬ 
tial agreement with the views of my colleague. I 
hasten to add that the relevant question as I see it 
is restricted to whether the impugned provision 
amounts to discrimination in the sense in which 
my colleague has defined it, i.e., on the basis of 
“irrelevant personal differences” such as those 
listed in s. 15 and, traditionally, in human rights 
legislation. 


I am not prepared to accept at this point that 
the only significance to be attached to the opening 
words that refer more generally to equality is that 
the protection afforded by the section is restricted 
to discrimination through the application of law. It 
is possible to read s. 15 in this way and T have no 
doubt that on any view redress against that kind of 
discrimination will constitute the bulk of the 
courts’ work under the provision. Moreover, from 
the manner in which it was drafted, I also have no 
doubt that it was so intended. However, it can 
reasonably be argued that the opening words, 
which take up half the section, seem somewhat 
excessive to accomplish the modest role attributed 
to them, particularly having regard to the fact that 
s. 32 already limits the application of the Charter 
to legislation and governmental activity. It may 
also be thought to be out of keeping with the broad 
and generous approach given to other Charter 
rights, not the least of which is s. 7, which like s. 
15 is of a generalized character. In the case of s. 7, 
it will be remembered, the Court has been at pains 
to give real meaning to each word of the section so 
as to ensure that the rights to life, liberty and 
security of the person are separate, if closely relat¬ 
ed rights. 


Mon collegue le juge McIntyre a presente un 
enonce des faits et un historique des procedures de 
cette affaire et je n’ai pas a les reprendre ici. II ne 
m’est pas necessaire non plus d’entreprendre un 
a examen en profondeur de l’etat du droit concer- 
nant le sens du par. 15(1) parce que dans la 
mesure ou cela est pertinent en Pespece, je partage 
essentiellement l’opinion de mon collegue. Je 
m’empresse d’ajouter qu’a mon avis la question 
* pertinente consiste seulement a savoir si la disposi^ 
tion contestee constitue de la discrimination au 
sens ou l’a definie mon collegue, c.-a-d. de lam 
discrimination fondee sur des [traduction] «difeg 
ferences personnelles non pertinentes* commFj 
celles qui sont enumerees a l’art. 15 et qui se§ 
retrouvent traditionnellement dans les lois sur leP 
droits de la personne. 

cr> 

d 

Je ne suis pas dispose a accepter, pour l’instant, 
que la seule signification qu’il faut preter aux 
termes preliminaires qui se rapportent plus genera- 
lement a Pegalite, c’est que la protection accordee 
e par Particle est restreinte a la discrimination qui 
resulte de Papplication de la loi. II est possible 
d’interpreter Part. 15 de cette fapon et je suis 
certain que, de toute maniere, le redressement 
contre ce genre de discrimination constituera la 
f majeure partie du travail que les tribunaux seront 
appeles a effectuer sous le regime de cette disposi¬ 
tion. De plus, je suis egalement certain, compte 
tenu de la fagon dont Particle a ete redige, que 
c’est ce qu’on a voulu. Cependant, on peut raison- 
nablement pretendre que les termes preliminaires, 
qui representent la moitie de Particle, semblent 
quelque peu demesures pour accomplir le modeste 
role qui leur est attribue, surtout si l’on tient 
h compte du fait que Part. 32 limite deja Papplica¬ 
tion de la Charte aux lois et aux activites gouver- 
nementales. II est egalement permis de croire qu’ils 
ne s’accordent pas avec Pinterpretation large et 
liberate donnee aux autres droits de la Charte, 

' notamment a Part. 7 qui, a l’instar de Part. 15, est 
de nature generate. Dans le cas de Part. 7, on se 
souviendra que la Cour s’est efforcee d’attribuer a 
chaque terme de Particle son sens veritable afin 
. d’assurer que les droits a la vie, a la liberte et a la 
securite de la personne soient distincts quoique 
intimement lies. 
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That having been said, I am convinced that it 
was never intended in enacting s. 15 that it become 
a tool for the wholesale subjection to judicial 
scrutiny of variegated legislative choices in no way 
infringing on values fundamental to a free and 
democratic society. Like my colleague, 1 am not 
prepared to accept that all legislative classifica¬ 
tions must be rationally supportable before the 
courts. Much economic and social policy-making is 
simply beyond the institutional competence of the 
courts: their role is to protect against incursions on 
fundamental values, not to second guess policy 
decisions. 


I realize that it is no easy task to distinguish 
between what is fundamental and what is not and 
that in this context this may demand consideration 
of abstruse theories of equality. For example, there 
may well be legislative or governmental differen¬ 
tiation between individuals or groups that is so 
grossly unfair to an individual or group and so 
devoid of any rational relationship to a legitimate 
state purpose as to offend against the principle of 
equality before and under the law as to merit 
intervention pursuant to s. 15. For these reasons I 
would think it better at this stage of Charier 
development to leave the question open. I am 
aware that in the United States, where Holmes J. 
has referred to the equal protection clause there as 
the “last resort of constitutional arguments” 
(.Buck v. Bell, 274 U.S. 200 (1927), at p. 208), the 
courts have been extremely reluctant to interfere 
with legislative judgment. Still, as I stated, there 
may be cases where it is indeed the last constitu¬ 
tional resort to protect the individual from funda¬ 
mental unfairness. Assuming there is room under 
s. 15 for judicial intervention beyond the tradition¬ 
ally established and analogous policies against dis¬ 
crimination discussed by my colleague, it bears 
repeating that considerations of institutional func¬ 
tions and resources should make courts extremely 
wary about questioning legislative and governmen¬ 
tal choices in such areas. 


Cela etant dit, je suis convaincu qu’en adoptant 
l’art. 15 on n’a jamais voulu qu’il serve a assujettir 
systematiquement a l’examen judiciaire des choix 
legislates disparates qui ne portent aucunement 
a atteinte aux valeurs fondamentales d’une societe 
libre et democratique. A l’instar de mon collegue, 
je ne suis pas pret a accepter que toutes les classifi¬ 
cations legislatives doivent etre rationnellement 
defendables devant les tribunaux. Une bonne 
b partie de la formulation des politiques en matiere 
socio-economique ne releve tout simplement pas de 
la competence institutionnelle des tribunaux: kpir 
role est d’assurer une protection contre les emptp- 
tements sur des valeurs fondamentales et nonn-le 
verifier des decisions de principe. 

O 

Je concois que ce n’est pas une mince tache (gie 
de distinguer ce qui est fondamental de ce quiche 
d best pas et que, dans ce contexte, il puisse se 
reveler necessaire d’examiner d’obscures theories 
de l’egalite. Par exemple, il se peut fort bien 
qu’une differenciation d’individus ou de groupes 
par une loi ou un gouvernement s’avere tellement 
e injuste pour un individu ou un groupe et tellement 
denuee de tout lien rationnel avec un objectif 
legitime de l’Etat qu’elle viole le principe de l’ega¬ 
lite devant la loi et dans la loi et justifie ainsi une 
intervention conformement a l’art. 15. Pour ces 
f motifs, je pense qu’il est preferable a cette etape de 
1’evolution de la Charte de laisser la question en 
suspens. Je sais qu’aux Etats-Unis, ou le juge 
Holmes a qualifie la disposition sur l’egalite de 
protection qu’on y trouve [traduction] d’«argu- 
ment constitutionnel de dernier ressort» (Buck v. 
Bell, 274 U.S. 200 (1927), a la p. 208), les tribu¬ 
naux hesitent enormement a intervenir dans les 
decisions legislatives. Neanmoins, oomme je l’ai 
h affirme, il peut y avoir des cas ou elle constitue 
effectivement le dernier recours constitutionnel 
visant a proteger Pindividu contre une injustice 
fondamentale. A supposer que les tribunaux puis- 
sent, en vertu de l’art. 15, intervenir au-dela des 
' politiques traditionnelles et analogues de non-dis¬ 
crimination analysees par mon collegue, il convient 
de repeter que, pour des considerations de fonc- 
tions et de ressources institutionnelles, les tribu- 
. naux devraient hesiter au plus haut point a remet- 
tre en question les choix- legislates et 
gouvernementaux dans ces domaines. 
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As I have indicated, however, this issue does not 
arise here. For we are concerned in this case with 
whether or not the legislation amounts to discrimi¬ 
nation of a kind similar to those enumerated in s. 
15. It was conceded that the impugned legislation 
does distinguish the respondents from other per¬ 
sons on the basis of a personal characteristic which 
shares many similarities with those enumerated in 
s. 15. The characteristic of citizenship is one typi¬ 
cally not within the control of the individual and, 
in this sense, is immutable. Citizenship is, at least 
temporarily, a characteristic of personhood not 
alterable by conscious action and in some cases not 
alterable except on the basis of unacceptable costs. 


Moreover, non-citizens are an example without 
parallel of a group of persons who are relatively 
powerless politically, and whose interests are likely 
to be compromised by legislative decisions. History 
reveals that Canada did not for many years resist 
the temptation of enacting legislation the animat¬ 
ing rationale of which was to limit the number of 
persons entering into certain employment. Dis¬ 
crimination on the basis of nationality has from 
early times been an inseparable companion of 
discrimination on the basis of race and national or 
ethnic origin, which are listed in s. 15. Professor 
Ivan L. Head traces the history of this intolerance 
in Canada, from early common law restrictions on 
inheritance and landowning to more modern de¬ 
velopments; see “The Stranger in Our Midst: A 
Sketch of the Legal Status of the Alien in Cana¬ 
da”, [1964] Can. Yearbook of International Law 
107. Especially germane to this issue are the many 
instances Professor Head recites of provincial 
legislation aimed at reducing the opportunities 
available to aliens in the workplace (pp. 127-28). 
Since some impediment to these strategies existed 
by reason of the federal legislative power over 
naturalization and aliens (see Union Colliery 
Company of British Columbia v. Bryden, [1899] 
A.C. 580), the provinces had recourse to a number 
of devices to achieve its objectives. Thus, as Head 
points out at p. 128, “inclusion on the voter’s list 
became a prerequisite for all sorts of economic 
activity: for admission to professional societies, for 
obtaining land logger’s licences; for obtaining a 


Comme je l’ai cependant indique, cette question 
ne se pose pas ici. En effet, nous nous interessons 
en Pespece a la question de savpir si la mesure 
legislative etablit une discrimination d’un genre 
a semblable a cedes enumerees a Part. 15. On a 
reconnu que la mesure legislative contestee distin¬ 
gue les intimes d’autres personnes en fonction 
d’une caracteristique personnelle qui comporte 
plusieurs traits communs avec cedes enumerees a 
b Tart. 15. La citoyennete est une caracteristique^ 
qui, normalement, ne releve pas du controle de 
l’individu et, dans ce sens, elle est immuable. Laco 
citoyennete est, temporairement du moins, unetu 
c caracteristique personnelle qu’on ne peut modifier?; 
par un acte volontaire et qu’on ne peut, dans§ 
certains cas, modifier qu’a un prix inacceptable. O 

CT) 

0 ° 

En outre, les gens qui n’ont pas la citoyennete? 
d constituent un exemple unique d’un groupe de 
personnes qui sont relativement depourvues de 
pouvoir politique et dont les interets risquent d’etre 
compromis par des decisions legislatives. L’histoire 
nous apprend que, pendant de nombreuses annees, 
e le Canada n’a pas resiste a la dentation d’adopter 
des lois visant essentiellement a limiter le nombre 
de personnes qui pouvaient acceder a certains 
emplois. La discrimination fondee sur la nationa- 
lite a, depuis les tout debuts, toujours accompagne 
^ la discrimination fondee sur la race et sur Porigine 
nationale ou ethnique qui sont des motifs enumeres 
a Part. 15. Le professeur Ivan L. Head fait l’histo- 
rique de cette intolerance au Canada depuis les 
g premieres restrictions apportees par la common 
law aux droits de succession et de propriete fon- 
ciere jusqu’a nos jours; voir «The Stranger in Our 
Midst: A Sketch of the Legal Status of the Alien 
in Canada#, [1964] Can. Yearbook of Internation- 
h al Law 107. Le professeur Head donne un bon 
nombre d’exernples, qui s’apparentent particuliere- 
ment a cette question, de lois provinciales visant a 
reduire les chances offertes aux etrangers dans le 
milieu du travail (pp. 127 et 128). Parce que ces 
' strategies faisaient face a certains obstacles decou- 
lant du pouvoir federal de legiferer en matiere de 
naturalisation et d’aubains (voir Union Colliery 
Company of British Columbia v. Bryden, [1899] 
j A.C. 580), les provinces devaient recourir a un 
certain nombre de mecanismes en vue de realiser 
leurs objectifs. Ainsi, comme le souligne le profes- 
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beer licence.” Restrictions regarding professions 
and trades were not limited to the legal profession; 
they extended to pharmacists, optometrists, bank¬ 
ers and others. 


As Professor Head observes, the nation has 
gained maturity in this area and legislation aimed 
at creating “closed-door types of labour legisla¬ 
tion” respecting aliens has tended to disappear. 
Here there was no allegation that the purpose of 
the legislation was based on discriminatory con¬ 
siderations; the argument centred rather around 
the adverse effects of the legislation. There is no 
real dispute that such adverse effects exist. The 
trial judge, Taylor J., set forth a number of situa¬ 
tions, and there are certainly others, where this 
legislation could detrimentally affect a permanent 
resident of Canada who has not yet attained citi¬ 
zenship, the group which would normally be 
affected by the legislation. It can seriously delay 
them, frequently as they await the period neces¬ 
sary to acquire citizenship, in entering into the 
profession of their choice, a matter which, of 
course, may have important long-term implications 
for their future careers. 


There is no question that citizenship may, in 
some circumstances, be properly used as a defining 
characteristic for certain types of legitimate gov¬ 
ernmental objectives. I am sensitive to the fact 
that citizenship is a very special status that not 
only incorporates rights and duties but serves a 
highly important symbolic function as a badge 
identifying people as members of the Canadian 
polity. Nonetheless, it is, in general, irrelevant to 
the legitimate work of government in all but a 
limited number of areas. By and large, the use in 
legislation of citizenship as a basis for distinguish¬ 
ing between persons, here for the purpose of condi- 


seur Head, a la p. 128, [traduction] «l’inscrip- 
tion sur la liste electorate devint une condition 
prealable a l’exercice de toutes sortes d’activites 
economiques: pour etre admis a des corporations 
professionnelles, pour obtenir un permis de coupe 
de bois, pour obtenir un permis de vente de biere». 
Les restrictions applicables aux metiers et aux 
professions ne visaient pas seulement la profession 
juridique; elles s’appliquaient aussi aux pharma- 
ciens, aux optometristes et aux banquiers notam^ 
ment. q 

cn 

Comme le fait reinarquer le professeur Head, 1$^ 
pays a atteint une certaine maturite dans c^ 
domaine et les lois qui visaient a empecher lesg 
etrangers d’occuper certains emplois ont eu tenO 
dance a disparaitre. En l’espece, les parties n’om 
pas pretendu que 1’objet de la loi en question etaiP 
fonde sur des considerations discriminatoires; les 
arguments ont plutot porte sur les effets prejudi- 
ciables de cette mesure legislative. Personne ne 
conteste vraimentTexistence de ces effets prejudi- 
ciables. Le juge Taylor de premiere instance a fait 
etat d’un certain nombre de situations, et il en 
existe certainement d’autres, ou cette loi pourrait 
causer un prejudice a un resident permanent du 
Canada qui n’a pas encore obtenu la citoyennete et 
qui fait partie du groupe qui serait normalement 
touche par la Loi. Parce qu’ils doivent souvent 
attendre l’expiration du delai necessaire a Tobten- 
tion de la citoyennete, la mesure legislative peut 
serieusement retarder leur admission a l’exercice 
de la profession de leur choix, ce qui risque evi- 
demment d’avoir des repercussions importantes a 
long terme sur leur carriere future. 


II ne fait aucun doute que la citoyennete peut, 
A dans certains cas, servir a bon droit de caracteristi- 
que distinctive relativement a certains types d’ob- 
jectifs legitimes du gouvernement. Je suis sensible 
au fait que la citoyennete confere un statut tres 
particulier qui ne comporte pas seulement des 
' droits et des obligations, mais qui remplit la fonc- 
tion tres importante de symbole identifiant les gens 
comme membres de 1’Etat canadien. Neanmoins, 
la citoyennete n’a generalement rien a voir avec les 
. activites legitimes d’un gouvernement, si ce n’est 
J dans un nombre restreint de domaines. Dans l’en- 
sembie, l’emploi dans une mesure legislative de la 
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tioning access to the practice of a profession, har¬ 
bours the potential for undermining the essential 
or underlying values of a free and democratic 
society that are embodied in s. 15. Our nation has 
throughout its history drawn strength from the a 
flow of people to our shores. Decisions unfairly 
premised on citizenship would be likely to “inhibit 
the sense of those who are discriminated against 
that Canadian society is not free or democratic as 
far as they are concerned and . . . such persons are b 
likely not to have faith in social and political 
institutions which enhance the participation of 
individuals and groups in society, or to have confi¬ 
dence that they can freely and without obstruction 
by the state pursue their and their families’ hopes 
and expectations of vocational and personal deve¬ 
lopment” (Kask v. Shimizu, [1986] 4 W.W.R. 
154, at p. 161, per McDonald J. (Alta. Q.B.)) 


While it cannot be said that citizenship is a e 
characteristic which “bears no relation to the 
individual’s ability to perform or contribute to 
society” (Fontiero v. Richardson, 411 U.S. 677 
(1973), at p. 686), it certainly typically bears an 
attenuated sense of relevance to these. That is not ^ 
to say that no legislative conditioning of benefits 
(for example) on the basis of citizenship is accept¬ 
able in the free and democratic society that is 
Canada, merely that legislation purporting to do so g 
ought to be measured against the touchstone of 
our Constitution. It requires justification. 


I turn then to a consideration of the justifiabili¬ 
ty, fairness or proportionality of the scheme. I 
agree with McIntyre J. that any such justification 
must be found under s. 1 of the Charter, essential¬ 
ly because, in matters involving infringements of ' 
fundamental rights, it is entirely appropriate that 
government sustain the constitutionality of its con¬ 
duct. I am in general agreement with what he has 
to say about the manner in which legislation must . 
be approached under the latter provision, in par¬ 
ticular the need for a proportionality test involving 


citoyennete comme motif de distinction entre indi- 
vidus, en l’espece pour conditionner Faeces a 
l’exercice d’une profession, comporte le risque de 
miner les valeurs essentielles ou fondamentales 
d’une societe libre et democratique qui sont 
enchassees a Fart. 15. Tout au long de son histoire, 
notre pays a tire sa force des gens qui sont venus 
Fhabiter. Les decisions fondees injustement sur la 
citoyennete seraient susceptibles de [traduc¬ 
tion] «laisser croire a ceux qui sont victimes de 
discrimination que la societe canadienne n’est pas 
libre et democratique en ce qui les concerne et 
[. ..] ces personnes risquent de ne pas avoir con- 
fiance dans les institutions politiques et sociales 
qui favorisent la participation des individus et des 
groupes dans la societe et de ne pas croire qu’elles 
peuvent librement et sans entrave de la part de 
l’Etat poursuivre la realisation de leurs aspirations 
et attentes, ainsi que de celles de leur famille, en 
matiere de carriere et d’epanouissement personnel* 
(Kask v. Shimizu, [1986] 4 W.W.R. 154, a la p. 
161, le juge McDonald (B.R. Alb.)) 

Bien qu’on ne puisse pas affirmer qu’elle est une 
caracteristique qui [traduction] «n’a aucun rap¬ 
port avec l’aptitude d’un individu a fonctionner et 
a faire sa part dans la societe* ( Fontiero v. 
Richardson, 411 U.S. 677 (1973), a la p. 686), la 
citoyennete comporte certainement un rapport 
attenue de pertinence avec celle-ci. Cela signifie 
non pas qu’aucune loi qui (par exemple) condi- 
tionne un avantage a Fobtention de la citoyennete 
n’est acceptable dans la societe libre et democrati¬ 
que qu’est le Canada, mais simplement que la loi 
qui parait le faire devrait etre soupesee en fonction 
de la pierre de touche de notre Constitution. Elle 
doit etre justifiee. 

Je vais done examiner le caractere justifiable, 
l’equite ou la proportionnalite de la disposition. Je 
partage l’avis du juge McIntyre que cette justifica¬ 
tion doit se faire en vertu de Farticle premier de la 
Charte, et ce, essentiellement parce qu’en matiere 
de violation de droits fondamentaux, il est tout a 
fait approprie que le gouvernement demontre la 
constitutionnalite de sa conduite. D’une maniere 
generale, je suis d’accord avec ce qu’il a a dire au 
sujet de la maniere d’aborder la mesure legislative 
en vertu de cette derniere disposition et, en parti- 
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a sensitive balancing of many factors in weighing 
the legislative objective. If I have any qualifica¬ 
tions to make, it is that I prefer to think in terms 
of a single test for s. 1, but one that is to be applied 
to vastly differing situations with the flexibility 
and realism inherent in the word “reasonable” 
mandated by the Constitution. 


The degree to which a free and democratic 
society such as Canada should tolerate differentia¬ 
tion based on personal characteristics cannot be 
ascertained by an easy calculus. There will rareLy, 
if ever, be a perfect congruence between means 
and ends, save where legislation has discriminatory 
purposes. The matter must, as earlier cases have 
held, involve a test of proportionality. In cases of 
this kind, the test must be approached in a flexible 
manner. The analysis should be functional, focuss¬ 
ing on the character of the classification in ques¬ 
tion, the constitutional and societal importance of 
the interests adversely affected, the relative impor¬ 
tance to the individuals affected of the benefit of 
which they are-deprived, and the importance of the 
state interest. 

With deference, however, I am unable to agree 
with McIntyre J.’s application of these principles 
to the present case. I therefore turn to the task of 
balancing the objectives sought to be accomplished 
by the legislation against the means sought to 
achieve that objective. On this issue (though she 
performed the task under s. 15), I largely share the 
views expressed by McLachlin J.A. (now C.J.S.C.) 
in the Court of Appeal. See (1986), 27 D.L.R. 
(4th) 600. 


While there is no evidence on this point, the 
Attorney General offers three purposes sought to 
be attained by the legislation. These are: 

1. citizenship ensures a familiarity with Canadian 
institutions and customs; 

2. citizenship implies a commitment to Canadian 
society; 


culier, quant a la necessite d’un critere de propor- 
tionnalite selon lequel il faut soupeser avec soin de 
nombreux facteurs pour evaluer l’objectif legisla¬ 
te. La seule reserve que je pourrais exprimer est 
a que je prefere parler d’un seul critere pour Particle 
premier, mais un critere qui doit etre applique a 
des situations extremement divergentes avec la 
souplesse et le realisme inherents au mot «raison- 
^ nables» prescrit par la Constitution. 

II n’est pas facile de verifier jusqu’a quel poi@' 
une societe libre et democratique comme y 
Canada devrait tolerer la differentiation fondec 

CXI 

sur des caracteristiques personnelles. II y aura 
c rarement, si jamais il peut y en avoir, de corre^ 
pondance parfaite e-ntre les moyens et les fins sa^f 
si la loi a des objectifs discriminatoires. Commegl 
ressort de decisions anterieures, un critere de pro® 
portionnalite doit jouer. Dans des cas comme 
d celui-ci, le critere doit etre aborde d’une maniere 
souple. L’analyse devrait etre pratique et porter 
sur la nature de la classification en question, l’im- 
portance des interets leses sur les plans de la 
Constitution et de la societe, l’importance relative 
que revet pour les individus touches l’avantage 
dont ils sont prives et l’importance de Tinteret de 
1’Etat. 

En toute deference, je suis cependant incapable 
f de partager la faqon dont le juge McIntyre appli¬ 
que ces principes a la presente affaire. Je vais done 
m’attacher a soupeser les objectifs que la mesure 
legislative cherche a realiser en fonction des 
moyens employes pour y parvenir. A ce propos, 
(bien qu’elle ait accompli cette tache sous le 
regime de l’art. 15), je partage de faqon generale 
l’opinion exprimee par le juge McLachlin de la 
Cour d’appel (maintenant juge en chef de la Cour 
h supreme de la Colombie-Britannique); voir (1986), 
27 D.L.R. (4th) 600. 

Bien qu’aucune preuve n’ait ete produite sur ce 
point, le Procureur general pretend que la mesure 
l legislative en cause vise trois objectifs, savoir: 

1. la citoyennete garantit la familiarite avec les 

institutions et les coutumes canadiennes; 

2. la citoyennete implique un engagement envers 
j la societe canadienne; 
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3. lawyers play a fundamental role in the Cana¬ 
dian system of democratic government and as 
such should be citizens. 

With respect to the first touted objective, 
McLachlin J.A., speaking for the Court of Appeal, 
had this to say at p. 612: 

Citizenship does not ensure familiarity with Canadian 
institutions and customs. Only citizens who are not 
natural-born Canadians are required to have resided in b 
Canada for a period of time. Natural-born Canadians 
may reside in whatever country they wish and still retain 
their citizenship. In short, citizenship offers no assur¬ 
ance that a person is conscious of the fundamental 
traditions and rights of our society. The requirement of c 
citizenship is not an effective means of ensuring that the 
persons admitted to the bar are familiar with this coun¬ 
try’s institutions and customs; see Re Dickenson and 
Law Society of Alberta (1978), 84 D.L.R. (3d) 189 at p. 


I agree. As Robert L. Lenoir in his article “Citi¬ 
zenship as a Requirement for the Practice of Law 
in Ontario” (1981), 13 Ottawa Law Rev. 527, put 
it at p. 534: “It should not be supposed that any 
missing ‘necessary tradition’ will simply be 
acquired immediately upon receipt of citizenship 
papers.” 

/ 

One can understand the Law Society’s argu¬ 
ment that while the citizenship requirement does 
not ensure familiarity with Canada or its laws, 
“There can be no doubt ‘it helps’.” But such a g 
familiarity really usually arises from residence in 
Canada or close contact with relatives. At all 
events, the simple fact, in my view, is that far less 
intrusive means exist to ensure such knowledge, if 
this is indeed the goal. Training in Canadian law b 
and institutions is an obvious answer. As Lenoir, 
supra , at p. 534, states: 


Another reason suggested in support of a nationality 
requirement is that only citizens from Commonwealth 
countries come with a tradition and knowledge which 
will fit into Ontario’s system. If an individual does not 


3. comme les avocats jouent un role fondamental 

dans le systeme canadien de gouvernement 

democratique, ils devraient avoir la citoyennete. 

En ce qui concerne le premier objectif avance, le 
juge McLachlin, s’exprimant au nom de la Cour 
d’appel, dit ceci, a la p. 612: 

[traduction] La citoyennete ne garantit pas la fami¬ 
liarite avec les institutions et les coutumes canadiennes. 
Seuls les citoyens qui ne sont pas nes au Canada doivent 
avoir reside ici pendant un certain temps. Les Canadiens 
nes au Canada peuvent resider dans n’importe quel pays 
de leur choix et conserver leur citoyennete. Bref, la 
citoyennete n’offre aucune garantie qu’une personne est 
consciente des traditions et droits fondamentaux de 
notre societe. L’exigence en matiere de citoyennete ne 
constitue pas un moyen efficace de s’assurer que les 
personnes admises au barreau connaissent bien les insti¬ 
tutions et les coutumes de ce pays: voir Re Dickenson 
and Law Society of Alberta (1978), 84 D.L.R. (3d) 189, 
a la p. 195 .. . 

Je suis d’accord. Comme l’affirme Robert L. 
Lenoir dans son article intitule ((Citizenship as a 
Requirement for the Practice of Law in Ontario* 
(1981), 13 Ottawa Law Rev. 527, a la p. 534: 
[traduction] II ne faut pas supposer que la 
connaissance d’une ((tradition necessaire* sera 
automatiquement acquise des l’obtention de la 
citoyennete.* 

On peut comprendre que la Law Society sou- 
tienne que, si l’obligation d’etre citoyen ne garantit 
pas la familiarite avec le Canada ou ses lois, 
[traduction] «I1 ne fait pas de doute que «cela 
aide»». Mais, en realite, cette familiarite decoule 
generalement du fait d’avoir vecu au Canada ou 
d’avoir eu des rapports etroits avec sa parente 
canadienne. Quoi qu’il en soit, il reste, selon moi, 
qu’on dispose de moyens beaucoup moins genants 
d’assurer la connaissance en question, a supposer 
que ce soit vraiment la le but vise. La solution 
evidente serait une formation dans le domaine des 
institutions et du droit canadiens. Comme l’af- 
firme Lenoir, precite, a la p. 534: 

[traduction] Une autre raison avancee pour justi- 
fier une exigence en matiere de nationality est que seuls 
les citoyens des pays du Commonwealth possedent un 
bagage de traditions et de connaissances qui leur permet 
de s’integrer dans le systeme ontarien. Si quelqu’un n’a 
pas une connaissance suffisante du droit, cela devrait 
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possess a proper knowledge of law, this should be 
indicated in law school and bar admission course work. 

As counsel for the respondents observes, someone 
who is wholly unfamiliar and incapable of dealing 
with the circumstances and customs of Canadian 
society might not be able to pass the examinations 
required of him by the Law Society. In respect of a 
lawyer’s abilities, it is notable that the Law Socie¬ 
ty requires additional educational requirements of 
foreign trained lawyers, whether they are Canadi¬ 
an citizens or not. In the present case, the respond¬ 
ent Andrews passed all the examinations required 
of Canadian trained lawyers as well as the addir 
tional examinations required of foreign-trained 
lawyers. 


Similar logic applies with respect to the second 
proffered objective, that of ensuring commitment 
to Canadian society. On this the Court of Appeal 
had this to say, at pp. 612-13: 

The second reason for the distinction — that citizen¬ 
ship implies a commitment to Canadian society — fares 
little better upon close examination. Only those citizens 
who are not natural-born Canadians can be said to have 
made a conscious choice to establish themselves here 
permanently and to opt for full participation in the 
Canadian social process, including the right to vote and 
run for public office. While no doubt most citizens, 
natural-born or otherwise, are committed to Canadian 
society, citizenship does not ensure that that is the case. 
Conversely, non-citizens may be deeply commited [Lc] 
to our country. Moreover, the requirement of commit¬ 
ment to our country is arguably satisfied by the oath of 
allegiance which lawyers are required to take. An alien 
may swear that oath. In any event an alien may owe 
allegiance to the Crown if he is resident within this 
country, even if he does not take the oath of allegiance: 
Re Dickenson and Law Society of Alberta. 


It is to my mind clear that were these the sole 
objectives, the means chosen, namely, the restric¬ 
tion of access to the profession to citizens, would 


ressortir au cours de ses etudes de droit ou quand il suit 
le cours du barreau. 

Comme le fait observer l’avocat des intimes, une 

personne qui ne connait absolument pas les condi- 

a tions et les coutumes propres a la societe cana- 

dienne et qui est totalement incapable de s’y 

accommoder, pourrait ne pas etre en mesure de 

reussir aux examens que la Law Society l’oblige a 

l, subir. Pour ce qui est de la competence d’un 

avocat, il est a noter que la Law Society pose d^ 

exigences supplementaires en matiere destruction 

dans le cas d’avocats ayant repu leur formati&jl 

juridique a Fetranger, qu’ils soient ou non citoyefii 

c canadiens. En Fespece, l’intime Andrews a reussi a 

tous les examens que doivent subir les avoc^t^ 

formes au Canada. Il a reussi egalement aux exgj 

mens supplementaires auxquels sont tenus de 

presenter les avocats formes a Fetranger. 
d 

La meme logique s’applique au deuxieme objec- 
tif presente, celui qui consiste a assurer un engage¬ 
ment envers la societe canadienne, Voici ce que la 
e Cour d’appel affirme a ce propos, aux pp. 612 et 
613: 

[traduction] La deuxieme raison de la distinction, 
savoir que la citoyennete implique un engagement envers 
y la societe canadienne, ne resiste guere mieux a un 
examen attentif. On peut affirmer que seuls les citayens 
qui ne sont pas nes au Canada ont deliberement choisi 
de s’etablir ici de fa$on permanente et de participer 
pleinement au processus social canadien, ce qui com- 
prend le droit de vote et le droit de se porter candidat a 
S une charge publique. Bien qu’il ne fasse pas de doute 
que la plupart des citoyens, originaires ou non du 
Canada, sont engages envers la societe canadienne, la 
citoyennete ne garantit pas cela. Inversement, ceux qui 
n’ont pas la citoyennete peuvent etre profondement 
h engages envers notre pays. D’autre part, on pourrajt 
soutenir que Fexigence d’un engagement envers le 
Canada est rentplie par le serment d’allegeance que les 
avocats sont tenus de preter. Ce serment peut etre prete 
par un etranger. En tout etat de cause, un etranger peut 
1 avoir un devoir d’allegeance envers Sa Majeste s’il est 
resident du Canada, meme s’il ne prete pas le serment 
d’allegeance: Re Dickenson and Law Society of Alberta. 

A mon sens, il est evident que, si c’etaient la les 
seuls objectifs vises, les moyens choisis pour les 
atteindre, notamment. le fait de limiter aux 
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quite simply be unnecessarily, and so impermiss- citoyens canadiens l’acces a la profession d’avocat, 
ibly, over-inclusive. seraient tout simplement excessifs et, partant, 

inadmissibles. 


As I noted earlier, the people principally affect¬ 
ed by this are permanent residents of Canada. 
Many would have applied for citizenship, and the 
naturalization process would ensure the necessary 
familiarity and commitment to Canada. That less 
drastic methods for achieving these objectives are 
available is evident from the fact that some provin¬ 
cial law societies simply require a declaration of an 
intention to become a citizen. And even this could 
cause serious hardship in some cases where a 
person could lose his existing citizenship and incur 
important resulting disadvantages by acquiring 
Canadian citizenship unless the Bar or the courts 
have a discretion to exempt a person from such 
requirement, see Re Howard , [1976] 1 
N.S.W.L.R. 641. In truth, I think the familiarity 
and commitment to Canada alleged to be sought 
could be achieved by restricting admission to those 
who are Canadian citizens or who permanently 
reside in Canada. If we allow people to come to 
live in Canada, I cannot see why they should be 
treated differently from anyone else. Section 15 
speaks of every individual. There will be excep¬ 
tions no doubt, but these require the rigorous 
justification provided by s. 1. 


It seems to me that the preceding objectives are, 
in this case, legitimate, but could easily be accom¬ 
plished by means that would not impair a person’s 
ability to practice law in the province to as great 
an extent. It is still an open question whether the 
right to earn a livelihood is a value constitutionally 
protected under the Charter , perhaps under s. 6. 
But whether or not such constitutional protection 
exists, no one would dispute that the “right” to 
earn a livelihood is an interest of fundamental 
importance to the individuals affected, and as such 
should not lightly be overridden. 


Comme je l’ai deja souligne, cette mesure 
touche principalement les residents permanents du 
Canada. Nombre d’entre eux auraient demande la 
citoyennete et le processus de naturalisation garan- 
i, tirait dans leur cas la familiarite necessaire avec le 
Canada ainsi que Fengagement requis envers ce 
pays. Le fait que certaines associations du barreau 
provinciales n’exigent qu’une declaration d’inten- 
tion de devenir citoyen demontre claireinent qu’il 
c existe des moyens moins draconiens de realiser ces 
objectifs. Et meme cette exigence pourrait s’averer 
fort prejudiciable dans certaines situations ou, en 
acquerant la citoyennete canadienne, une personne 
risque de perdre la citoyennete qu’elle possede deja 
d et de subir en consequence d’importants desavan- 
tages, a moins que le Barreau ou les tribunaux 
n’aient un pouvoir discretionnaire d’exemption 
relativement a cette exigence: voir Re Howard , 
e [1976] 1 N.S.W.L.R. 641. En verite, je crois que 
la familiarite avec le Canada et Fengagement 
envers ce pays, qu’on pretend vouloir assurer, 
pourraient etre realises si Fadmission a la profes¬ 
sion d’avocat etait limitee aux citoyens canadiens 
/ ou aux personnes qui resident en permanence au 
Canada. Si nous permettons a des gens de venir 
s’installer au Canada, je ne vois pas pourquoi on 
devrait les traiter differemment des autres. L’arti- 
cle 15 parle de «tous». Bien sur, il y aura des 
8 exceptions, mais celles-ci seront soumises a la jus¬ 
tification rigoureuse prescrite par l’article premier. 

II me semble qu’en l’espece les objectifs precites 
h sont legitimes, mais que leur realisation pourrait 
facilement se faire par des moyens qui ne diminue- 
raient pas autant la capacite d’une personne de 
pratiquer le droit dans la province. II n’y a tou- 
jours pas de reponse a la question de savoir si le 
' droit de gagner sa vie est garanti par la Charte, 
peut-etre par Fart. 6. Mais, peu importe qu’il 
existe ou non une telle garantie constitutionnelle, 
personne ne contesterait que le «droit» de gagner sa 
j vie revet une importance capitale pour les impres¬ 
ses et qu’a ce titre il ne devrait pas etre supprime a 
la legere. 
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The third objective advanced by the Attorney 
General has more substance. It is that certain state 
activities should for both symbolic and practical 
reasons be confined to those who are full members 
of our political society. The Attorney General a 
reduced his arguments regarding this objective to 
the following syllogism: 

(a) persons who are involved in the processes or b 
structure of government, broadly defined, should 
be citizens; 

(b) lawyers are involved in the processes or struc¬ 
ture of government; 

(c) lawyers, therefore, should be citizens. 

I do not quarrel with the first assertion as a 
general proposition. The Court of Appeal accepted 
it, noting that this rationale underlies the common 
requirement that legislators, voters, judges, police 
and senior public servants be citizens, However, it 
rejected the second proposition that lawyers play a 
vital role in the administration of law and justice 
and are themselves as much a part of the govern¬ 
ment processes as are judges, legislators and so on. 

It rejected the notion that the practice of law itself 
involved performing a state or government func¬ 
tion. It stated, at p. 614: 


In this respect, the role of lawyers may be distinguished 
from that of legislators, judges, civil servants and police¬ 
men. The practice of law is first and foremost a private 
profession . Some lawyers work in the courts, some do 
not. Those who work in the courts may represent the 
Crown or act against it. It is true that all lawyers are 
officers of the court. That term, to my mind, implies 
allegiance and certain responsibilities to the institution 
of the court. But it does not mean that lawyers are part 
of the process of government. 


It was urged before us that society accords lawyers 
special powers and privileges, as members of the legal 
profession which ally them with the governmental pro¬ 
cess. However, the only privilege lawyers are given is the 
right to charge fees for representing clients. The power 
to issue writs, discover documents and subpoena wit- 


Le troisieme objectif propose par le Procureur 
general est plus substantiel. Suivant cet objectif, 
l’exercice de certaines activites de l’Etat devrait, 
pour des raisons a la fois symboliques et pratiques, 
etre limite aux membres a part entiere de notre 
societe politique. Le Procureur general a ramene 
au syllogisme suivant ses arguments relatifs a cet 
objectif: 

a) les personnes qui jouent. un role dans la struc¬ 
ture ou le processus de gouvernement, au sens- 

large de ces termes, devraient avoir la citoyennetegp 

■ '(f) 

b) les avocats jouent un role dans la structure 
le processus de gouvernement; 

c) les avocats devraient done avoir la citoyennete.§ 

O 

Je ne trouve rien a redire a la premiere premiss® 
en tant que proposition generale. La Cour d’appeS 
l’a acceptee en faisant remarquer que e’est ce 
raisonnement qui sous-tend l’obligation d’etre 
citoyen communement imposee aux legislateurs, 
aux electeurs, aux juges, aux policiers et aux hauts 
fonctionnaires. Elle a toutefois rejete la deuxieme 
premisse, selon laquelle les avocats jouent un role 
vital dans l’application du droit et l’administration 
de la justice et font partie du processus gouverne- 
mental au meme titre que les juges, les legislateurs 
et ainsi de suite. La Cour d’appel a rejete l’idee 
/ que la pratique du droit comporte elle-meme 
l’exercice d’une fonction d’Etat ou d’une fonction 
gouvernementale. Voici ce qu’elle affirme, a la 
p. 614: 

[traduction] A cet egard, le role des avocats peut etre 
distingue de celui des legislateurs, des juges, des fonc¬ 
tionnaires et des policiers. La pratique du droit est 
d’abord et avant tout une profession de nature privee . 

Certains avocats plaident devant les tribunaux, d’autres 
ne le font pas. Ceux qui plaident devant les tribunaux 
peuvent representer le ministere public ou agir contre 
lui. II est vrai que tous les avocats sont des officiers de 
justice. Dans mon esprit, cette expression implique un 
devoir d’allegeance et certaines responsabilites envers les 
tribunaux en tant qu’institution. Mais cela ne signifie 
' pas que les avocats font partie du processus gouverije- 
mental. L' 

On a fait valoir en cette cour que la societe accorde 
aux avocats, en tant que membres de la profession 
juridique, des pouvoirs et des privileges speciaux qui ont 
J pour effet de les associer au processus gouvernemental. 
Toutefois, le seul privilege confere aux avocats est celui 
d’exiger des honoraires pour representer des clients. Le 
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nesses is shared by every member of our society. No one 
suggests that a private person who exercises these 
powers on his own behalf is playing a role in the 
government of our country, nor that citizenship should 
be a prerequisite of so doing. The fact that lawyers do 
these things on behalf of others can offer no justification 
of the requirement that they be Canadian citizens. 
[Emphasis added.] 

I agree with this statement. It is only in the most 
unreal sense that it can be said that a lawyer 
working for a private client plays a role in the 
administration of justice that would require him or 
her to be a citizen in order to be allowed to 
participate therein. Obviously lawyers occupy a 
position of trust and responsibility in our society, 
but that is true of all professions, and the members 
of some of these, like that of chartered account¬ 
ants, for instance, are privy to matters of the most 
serious import. 

On a more mundane level, the essential purpose 
behind occupational licensing is to protect the 
public from unqualified practitioners. But as 
Lenoir points out (supra, at p. 547), “Citizenship 
has not been shown to bear any correlation to one’s 
professional or vocational competency or qualifica¬ 
tion.” Like him, I see no sufficient additional 
dimension to the lawyer’s function to insist on 
citizenship as a qualification for admission to this 
profession. 


It is not without significance that a requirement 
of citizenship has not been found to be necessary 
to the practice of law in either the United States 
(see In re Griffiths, 413 U.S. 717 (1973)), or 
England (see Solicitors (Amendment) Act 1974 
(U.K.), 1974, c. 26, s. 1); see also Re Howard, 
supra, at p. 647. The doctrine of privileged com¬ 
munications was pressed into service, but that 
doctrine exists for the protection of the client. I 
fail to see what this has to do with the requirement 
of citizenship. 

A requirement of citizenship would be accept¬ 
able if limited to Crown Attorneys or lawyers 
directly employed by government and, therefore, 
involved in policy-making or administration, so 


pouvoir de delivrer des brefs, de produire des documents 
et d’assigner des temoins est partage par tous les mem- 
bres de notre, societe. Personne ne laisse entendre qu’un 
particulier qui exerce ces pouvoirs en son propre nom 
joue un role dans le gouvernement de notre pays, ni que 
la citoyennete devrait etre une condition prealable a un 
tel exercice. Le fait que les avocats accomplissent ces 
choses pour le compte d’autrui ne justifie aucunement 
l’exigence qu’ils soient citoyens canadiens. [Je souligne.] 

Je partage cette opinion. II est tres irrealiste de 
dire qu’un avocat qui represente un particulier 
joue dans l’administration de la justice un role qui 
l’oblige a avoir la citoyennete pour etre en mesure 
d’y participer. De toute evidence, les avocats occu- 
pent dans notre societe une position de confiance 
qui comporte des responsabilites, mais c’est le cas 
de toutes les professions liberates, et les membres 
de certaines de ces professions, comme les compta- 
d bles agrees par exemple, se voient confier des 
renseignements de la plus grande importance. 

D’un point de vue plus banal, la delivrance de 
permis d’exercer une profession a essentiellement 
e pour objet de proteger le public contre les prati- 
ciens non qualifies. Mais, comme le souligne 
Lenoir (precite, a la p. 547), [traduction] «On 
n’a pas demontre qu’il existe une correlation entre 
la citoyennete et la competence ou les qualifica- 
/ tions professionnelles d’une personne.* Tout 
comme Lenoir, je ne vois dans le role d’un avocat 
aucune autre dimension suffisante pour imposer la 
citoyennete comme condition d’admission a l’exer- 
cice de cette profession. 

II est significatif que la citoyennete n’a ete jugee 
necessaire pour pratiquer le droit ni aux Etats- 
Unis (voir In re Griffiths, 413 U.S. 717 (1973)), ni 
en Angleterre (voir Solicitors (Amendment) Act 
h 1974 (R.-U.), 1974, chap. 26, art. 1); voir aussi Re 
Howard, precite, a la p. 647. On a invoque le 
principe des communications privilegiees, mais sa 
raison d’etre est la protection du client. Je comyois 
i mal en quoi cela peut se rapporter a l’obligation 
d’etre citoyen. 

L’exigence en matiere de citoyennete serait 
j acceptable si elle se limitait aux procureurs de la 
Couronne ou aux avocats travaillant directement 
pour le gouvernement et qui, en consequence. 
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that it could be said that the lawyer was an 
architect or instrumentality of government policy; 
see Reyners v. The Belgian State, [1974] 2 
Common Market Law R. 305. But ordinary law¬ 
yers are not privy to government information any 
more than, say, accountants, and there are rules to 
restrict lawyers from obtaining confidential gov¬ 
ernmental information. 


I would conclude that although the governmen¬ 
tal objectives, as stated, may be defensible, it is 
simply misplaced vis-a-vis the legal profession as 
a whole. However, even accepting the legitimacy 
and importance of the legislative objectives, the 
legislation exacts too high a price on persons wish¬ 
ing to practice law in that it may deprive them, 
albeit perhaps temporarily, of the “right” to 
pursue their calling. 

I would, therefore, dismiss the appeal with costs. 
I would answer the first constitutional question in 
the affirmative and the second in the negative. 

Appeal dismissed with costs, McIntyre and 
Lamer JJ. dissenting. The first constitutional 
question should be answered in the affirmative; 
the second in the negative. 

Solicitors for the appellant the Law Society of 
British Columbia: Davis & Company, Vancouver. 

Solicitor for the appellant the Attorney General 
of British Columbia: The Attorney General of 
British Columbia, Victoria. 

Solicitor for the intervener the Attorney Gener¬ 
al for Ontario: Richard F. Chaloner, Toronto. 

Solicitor for the intervener the Attorney Gener¬ 
al of Quebec: The Attorney General of Quebec, 
Ste-Foy. 

Solicitor for the intervener the Attorney Gener¬ 
al of Nova Scotia: The Attorney General of Nova 
Scotia, Halifax. 


prennent part a la formulation ou a la mise en 
oeuvre de politiques, de sorte qu’on pourrait dire de 
l’avocat en question qu’il est un concepteur de 
politiques gouvernementales ou une personne res- 
a ponsable de leur mise en ceuvre; voir Reyners v. 
The Belgian State, [1974] 2 Common Market 
Law R. 305. Mais les avocats ordinaires ne sont 
pas au courant de renseignements gouvernemen- 
taux, pas plus que ne le sont les comptables, par 
h exemple, et il existe des regies visant a empecher 
les avocats d’obtenir des renseignements gouvefn^- 
mentaux confidentiels. 

CM, 

Je conclus que, si les objectifs gouvernementaux 
c enonces ci-dessus sont justifiables, ils sont simpfe- 
ment hors de propos en ce qui concerne l’ensemSle 
des membres de la profession juridique. Toutefrgs, 
merne si on reconnait la legitimite et l’importafffce 
d de ces objectifs legislates, la loi en cause impose 
un prix trop eleve a ceux qui desirent pratiquer le 
droit en ce qu’elle peut les priver, ne serait-ce que 
temporairement, de leur «droit» d’exercer leur 
metier. 
e 

Je suis en consequence d’avis de rejeter le pour- 
voi avec depens et de repondre a la premiere 
question constitutionnelle par l’affirmative et a la 
seconde par la negative. 

/ 

Pourvoi rejete avec depens, les juges MclN- 
TYRE et Lamer sont dissidents. La premiere 
question constitutionnelle regoit une reponse 
affirmative et la seconde, une reponse negative, 
g 
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SUPERIOR COURT OF JUSTICE - ONTARIO 


COURT FILE NO.: 14-2022 
DATE: 2015/10/26 


RE: Association of Professors of the University of Ottawa (APUO), 

Applicant 

AND: 

University of Ottawa, Respondent 
BEFORE: Justice R. Scott 

COUNSEL: Sean McGee, Counsel for Plaintiff 

Lynn Harnden and Celine Delorme, Counsel for Respondent 


HEARD: October 18, 2015 in Ottawa 

ENDORSEMENT 


[1] The Association of Professors of the University of Ottawa ("APUO”) has 
filed an application for judicial review seeking to set aside the award of Arbitrator 
Foisy of January 27, 2014, which dealt with three grievances dealing with the 
dismissal of Denis Rancourt, a tenured Professor at the said University. 

[2] To this end, APUO filed the affidavit of Natasha Udell (“Udell”) who as a 
lawyer was part of the legal team representing Professor Rancourt at the hearing 
before Arbitrator Foisy. 

[3] The Respondent University seeks by its interim motion to set aside as 
inadmissible all or part of the Udell Affidavit. 

[4] Professor Rancourt, of the Physics Department ran afoul of his principals 
initially in November of 2007 for not teaching the content of an approved course, 
Science in Society, and not providing an objective evaluation of students’ 
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performance in relation to a course entitled Principles of Physics II. Lastly, the 
Professor was terminated by the University on March 31, 2009 for a number of 
reasons including not having graded his students objectively in yet another 
physics course in which all of his students received an A+. 

[5] In his decision, on January 27, 2014, Arbitrator Foisy allowed the first 
grievance but dismissed the second and third grievance, the latter award upheld 
the termination of the Professor’s employment with the University of Ottawa. 

[6] In its Application for Judicial Review of May 7, 2014, the APUO seeks to 
have Arbitrator Foisy’s award quashed for the following reasons: 

i) Fie failed to appropriately assess and apply the principles of 
academic freedom to the facts before him; 

ii) Fie inappropriately relied on a report prepared by Maureen 
Robinson who was hired by the University to work with the 
Professor under questionable circumstances. Ms. Robinson 
prepared a report which allegedly summarized the Professor’s 
public statements about his A+ grading scheme; 

iii) Fie failed or refused to take into account, the evidence of the Dean 
of the Faculty of Science who testified about the parameters 
allowed the Professor when grading students; 

iv) Fie unreasonably concluded that the Professor awarded the A+ 
grades to his students on the first day of class without any 
evaluation; and 

v) Fie unreasonably determined that the Professor should be 
terminated. 

[7] In support of its Application for Judicial Review, the APUO filed the thirty 
(30) paragraph, seven (7) page, Udell Affidavit sworn April 30, 2014. 
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[8] By way of comment as to the complexity of the hearing before Arbitrator 
Foisy, it is noted from the materials filed that the twenty-eight separate dates 
stretched over more than a two year period and conducted, at different times, as 
was usual and agreed to by the parties and the Arbitrator, in both official 
languages. 

[9] The proceedings were not recorded in any formal sense. 

[10] The sole issue in this motion is to determine whether the Udell Affidavit 
should be allowed before the Divisional Court panel on the eventual Judicial 
Review. 

THE LAW 


Section 2(3) of the Judicial Review Procedure Act, R.S.O. 1990, c.J.1 reads as 
follows: 

“(3) Where the findings of Fact of a tribunal made in 
the exercise of a statutory power of decision are 
required to any statute or a law to be based 
exclusively on evidence before it and on Facts of 
which it may take notice and there is no such evidence 
and are no such Facts to support findings of Fact 
made by the tribunal in making a decision in the 
exercise of such power, the court may set aside the 
decision on an application for judicial review.” 


[11] The leading case on the admissibility of affidavit evidence upon a Judicial 
Review is Keeprite Workers’ Independent Union v. Keeprite Products Ltd. (1980), 
29 O.R. (2d) 513 (Ont C.A.) (“Keeprite"), at paragraph 27 in Keeprite, Justice 
Morden wrote: 

. . the practice of admitting affidavits of this kind 
should be very exceptional, it being emphasised that 
they are admissible only to the extent that they show 
jurisdictional error. I would think that the occasions for 
legitimate use of affidavit evidence to demonstrate the 
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exacting jurisdictional test of complete absence of 
evidence on an essential point would, indeed by rare." 


[12] A more recent case involving similar issues is that of 1424455 Ontario 

Limited, carrying on business as Utilities Kingston (Applicant) and the 

International Brotherhood of Electrical Workers, Local 636 and Deborah Leighton 

(Respondents), 251 O.A.C. 62 (Div. Ct.) (“ Utilities Kingston"). Therein Justice 

Swinton wrote as follows at paragraph 18: 

“The Keeprite standard for the admission of affidavit 
evidence on judicial review has been applied in 
numerous decisions involving labour boards and 
labour arbitrators. These cases have held that 
affidavit evidence can be admitted either to show an 
absence of evidence on a essential point or to 
disclose a breach of natural justice that cannot be 
proven by a mere reference to the record.” 

[13] The Court in Kingston Utilities further refined the test enunciated in 

Keeprite at paragraph 37 which reads: 

“The motions judge was bound by the decision in 
Keeprite. Therefore before admitting such evidence, 
she had to ask, first, whether the affidavit material 
showed there was “no evidence to support a finding of 
fact”. Second to be admissible, the evidence must 
relate to a Fact that is essential to the decision.” 

[14] The Udell Affidavit is attached as Appendix ‘A’ to this decision for ease of 
reference and, it may be divided into three (3) main areas for consideration of the 
issues namely; paragraphs three (3) through thirteen (13) inclusive deal with the 
Maureen Robinson issue, paragraphs fourteen (14) through twenty-three (23) 
inclusive deal with certain admissions by Dean Lalonde, and, paragraphs twenty- 
sex (26) through twenty-eight (28) inclusive deal with the testimony of the two 
students P and V at the hearing. 
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MAUREEN ROBINSON 

[15] The circumstances of Maureen Robinson’s involvement in this entire 
matter is troubling at best. Throughout the relevant portion of the Award by 
Arbitrator Foisy, Ms. Robinson’s written notes were referred to “the report on 
Professor Rancourt’s address prepared by a University of Ottawa student” 

[16] Pursuant to the Udell Affidavit, and based on evidence from the hearing, 
the student being Maureen Robinson was the editor of the student newspaper 
who had been hired by the University in what the University described as in a 
clerical capacity to assist Professor Rancourt in his office, without his input on 
her hiring. 

[17] Either in consultation with her employer, the University, or on her own, she 
monitored the activities of Professor Rancourt both on and off campus and 
reported her finding back to the University. In an email to Dean Laionde, she 
admitted to having a “personal grudge” against Professor Rancourt and went so 
far as to liken her monitoring of Professor Rancourt as “posing as a young girl to 
catch a pedophile”. Ms. Robinson was not called as a witness at the hearing 
and, the parties agreed that her “report” would be considered as an “aide 
memoire” only. 

[18] The University referred to the "report” thereafter as a transcript which such 
description was objected to by the APUO. Similarly, Arbitrator Foisy made 
certain findings which appear to be based solely on the report which was not 
evidence. 

[19] Given the unique circumstances, paragraphs 3-13 are necessary and in 
keeping with Keeprite and Kingston Utilities, this affidavit evidence should be 
admitted on the judicial review to “show an absence of evidence on an essential 
point”. 
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DEAN LALONDE’S CROSS-EXAMINATION AND THE TESTIMONY OF 

STUDENTS P AND V 

[20] It is difficult to separate the input of the evidence or lack of evidence of 
Ms. Robinson and the circumstances of her somewhat bizarre involvement in this 
matter, from the other areas of concern identified by the Applicant, APUO. 

[21] Under the circumstances, it is my opinion, this is the “rare” exception 
envisaged by the case law whereby it will be necessary for the Divisional Court 
Panel to have before it evidence from the original hearing on which the Arbitrator 
made his findings. In addition, the lack of recording in this particular case 
requires that affidavits such as that of Natasha Udell be provided to the panel. 

[22] In my role on this motion, I find that the panel will ultimately be tasked with 
accepting or not accepting the contents of the affidavits. To exclude such 
affidavit materials in this isolated situation would be too prejudicial to the 
arguments that the Applicant, the APUO, wishes to advance. 

[23] The Respondent, University, shall be allowed ninety (90) days to file an 
evidentiary affidavit. Of course, the parties are entitled to cross-examination on 
the said affidavits. 

The motion is dismissed. 

Costs are to the APUO. Should the parties not be able to agree as to costs, I 
would ask that they speak with my assistant in the Belleville Courthouse to 
arrange a timetable for written submissions. 



Justice R. Scott 


Date: October 26, 2015 
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Court file number 


ONTARIO 

SUPERIOR COURT OF JUSTICE 
DIVISIONAL COURT 


BETWEEN: 


ASSOCIATION OF PROFESSORS OF THE 
UNIVERSITY OF OTTAWA (APUO) 


APPLICANT 


AND 


UNIVERSITY OF OTTAWA 


RESPONDENT 


AFFIDAVIT OF NATASHA UDELL 


I, Natasha Udell, of the City of Ottawa, in the Province of Ontario, MAKE OATH AND SAY 

AS FOLLOWS: 

1. I am counsel for the Association of Professors of the University of Ottawa (APUO). As 
such, I have personal knowledge of the matters stated in this affidavit unless otherwise stated 
to be on the basis of information and belief. 

2. I attended the following arbitration dates during which the events described in the affidavit 
occurred: May 2, 2011, October 12, 2011, October 31, 2011, November 1, 2011, January 23 
and 24, 2012, February 21, 2012, April 10, 11, 12 and 13 2012, May 13, 14,15, 21, 22, and 
23, 2013, June 11, 1, 13,25 and 26 2013. 









Presentation at Queen’s University 

3. During the cross-examination of Professor Denis Rancourt, he was questioned about notes 
made about his speech delivered at Queen’s University on October 18, 2007 (the 
“Summary'”). 

4. Counsel for the University of Ottawa advised at the arbitration that the Summary was the 
product of Maureen Robinson. Ms. Robinson was not called to testify. 

( 5 ] Ms. Robinson was a student and also employed by the University of Ottawa. During her 
employment, she monitored Professor Rancourt’s activities, both on and off campus, and 
reported back to the representatives of the University. Professor Rancourt testified that Ms. 
Robinson was hired to spy on him, and noted that in emails she wrote to Dean Lalonde that 
she had a “personal grudge” against Professor Rancourt. 

6. When counsel for the University first attempted to enter the Summary as an exhibit, the 
Applicant objected. The parties agreed that the document would not be admitted for the truth 
of its content, but as an aide memoire for the Arbitrator and to put in context his notes on the 
questions asked of Professor Rancourt. The Arbitrator incorporated this agreement into an 
oral ruling. 

^7v Over the course of the hearing, counsel for the University repeatedly referred to the Maureen 
Robinson Summary as a transcript in spite of the objections of the Applicant. 

8. During his cross-examination, Professor Rancourt reviewed the Maureen Robinson 

Summary. After doing so, Professor Rancourt indicated that it was not complete. He testified 








that the presentation had lasted more than three hours and many explanations he made about 
his grading method were missing from the Summary. 


9. The speech at Queen’s occurred in the Fall of 2007. The evidence before the Arbitrator was 
that the marks in PHYS 1722 were submitted the previous June. The talk was fully one year 
before PHYS 4385/5100. 

10. Professor Rancouit also testified that while he may have made statements similar to those in 
the Maureen Robinson Summary, the wording and the tone did not accurately reflect the 
presentation. He also stated that many other statements made by him during the presentation 
qualified the points in the Summary. Professor Rancourt emphasized that the very important 
context in which the points of the Summary were made was missing from the Summary. 

11. Professor Rancourt further testified that his comments during the Queen’s speech were meant 
to arouse interest in his teaching methods and to push the limits. His goal was not to describe 
exactly what had happened in any class. Instead he was attempting to be provocative and 
bring the concepts to life. 

12. Professor Rancourt emphasized during his testimony that he did not intend to mislead the 
audience and that, considered in the context of the entirety of the speech itself, he had spoken 
the truth. 



13. With regards to the statement that he had not graded since implementing his new teaching 
method, Professor Rancourt explained that he was referring to traditional grading (which he 
equated to providing a rank order of students against one another). He was engaged in “non- 



grading”, which referred to using the evaluation method he had developed, which centered 
on individual progress and student engagement. 

Cross-Examination of Andre Lafonde 

14. During the cross-examination of the Dean of Science, Andre Lalonde, Dean Lalonde stated 
that in evaluating students a professor is obliged to determine objectively whether or not a 
student satisfies or does not satisfy the requirements of the course. He admitted this did not 
include an obligation to rank students in terms of their ability to perform academically in the 
course. 

15. Dean Lalonde clarified this point by confirming that the University of Ottawa does not 
require that the grades in a class be spaced on a bell curve - that is, there is no requirement 
that a certain proportion of students receive a certain grade. Nor is there a set mark or range 
of marks within which the class average must fall. 

16. Dean Lalonde also confirmed that there is no requirement at the University of Ottawa that 
prevents a professor from giving all students in a class the same grade, if that is what was 
earned. 

17. In his testimony regarding PHYS 1722, Dean Lalonde confirmed that he had no information 
or evidence that Professor Rancourt did not teach the subject matter as set out in the course 
description. During the hearing, counsel for the University stated the Respondent was taking 
no issue with Professor Rancourt’s teaching methodology. 







18. Dean Lalonde admitted it was not against University policy for a professor to create a 
contract of expectations with each student and then to meet with each student regularly to 
assess the student’s progress and expectations throughout the course against that agreement. 

19. Dean Lalonde testified that to his knowledge, Professor Raneourt utilized a final exam, a 
mid-term exam, homework assignments and other methods of grading when evaluating 
PHYS 1722. 

20. Dean Lalonde admitted he could not identify any student in PHYS 1722 that did not deserve 
the grade they were assigned. Nor could he identify a student that was not evaluated 
objectively. 

21. Dean Lalonde confirmed that Professors are allowed to grade on a wide number of factors 
including, among others, attendance and participation in class. He also confirmed that, to his 
knowledge, there was no regulation regarding the maximum proportion of a grade that could 
be assigned to each of these factors. 

22. Dean Lalonde agreed that, so long as a professor respected the requirement that there be an 
objective evaluation, it was a professor’s right to determine which of the various factors 
would be used in the evaluation of students and the weight given to each factor. 

23. With regards to the grades assigned by Professor Raneourt in PHYS 1722 and PHY 
4385/5100, Dean Lalonde confirmed that the grades were approved by the Chairman of 
Professor Rancourt’s academic unit (Department of Physics) and the grades were not 
changed. 



Denis Rancourt’s Methodology 


24. Professor Rancourt provided extensive testimony over twelve days and he spoke at length 
about his methodology. He explained how his choice of teaching method was integrated into 
the classroom. He would evaluate students in every class as well as in one-on-one sessions to 
ensure that the students were performing and progressing at the level to justify their grade. 

25. Professor Rancourt further testified that when a student was struggling or not performing at 
the required level, he would intervene with that student and work with him or her to ensure 
the student’s work improved. He testified that these interventions occurred throughout the 
term and continued into the final exam period at which time if a student’s performance was 
in question, he met with the student individually to perform a supplemental evaluation in 
discussing the student’s final exam. 

Student P and Student V’s Testimony 

26. Although Student P initially testified in chief that Professor Rancourt had said all students 
would be getting an A+, during cross examination, he accepted that Professor Rancourt 
might have said it was possible for everyone to get an A+ in the course in the sense that it 
was his expectation. 

27. Professor Rancourt testified that was exactly what was said. He went on to testify that he 
made it clear that this expectation was qualified by the expectation of the work and 
contribution each made to the classes as well as evaluations throughout the course 





28, Student V also testified in chief that Professor Rancourt had promised each student an A+. 
During cross-examination, Student V acknowledged he could not remember exactly what 


was said. When it was suggested that Professor Rancourt told the class he expected that each 
student would excel and it was possible for eveiyone to get an A+, Student V said he did not 
recall, but believed the expression A+ was used and that it was more direct than that. 

University Policies 

29, The University did not put into evidence, nor did it rely on in argument, any policy or any 
procedural rules adopted by a faculty council and approved by Senate within the meaning of 
the collective agreement. 

30,1 swear this affidavit for the purposes of this judicial review application, and for no other or 
improper purpose. 

Sworn/Affirmed before me at 
the City of Ottawa, 
in the Province of Ontario, 



On April ^0^ 2014. 


Commissioner for Taking Affidavits 
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Richard B. and Beena B. Appellants 
v. 

Children’s Aid Society of Metropolitan 
Toronto, the Official Guardian for Sheena 
B., an Infant, and the Attorney General for 
Ontario Respondents 

and 

The Attorney General of Canada and the 
Attorney General of Quebec Interveners 

Indexed as: B. (R) v. Children’s Aid Society of 
Metropolitan Toronto 

File No.: 23298. 

Hearing and judgment on appeal: March 17, 1994. 

Reasons and judgment on cross-appeal delivered: 
January 27, 1995. 

Present: Lamer C.J. and La Forest, L’Heureux-Dube, 
Sopinka, Gonthier, Cory, McLachlin, Iacobucci and 
Major JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO 

Constitutional law — Charter of Rights — Right to 
liberty — Fundamental justice — Parents objecting to 
blood transfusion for their infant for religious reasons 
■— Children’s Aid Society granted temporary wardship 
of infant under Child Welfare Act — Infant receiving 
blood transfusion — Whether provisions of Child Wel¬ 
fare Act infringe parents ’ right to choose medical treat¬ 
ment for their infant contrary to s. 7 of Canadian Char¬ 
ter of Rights and Freedoms — Child Welfare Act, R.S.O. 
1980, c. 66, ss. 19(l)(b)(ix), 21, 27, 28(1), (10), (12), 
30(1)2, 41. 


Constitutional law — Charter of Rights — Freedom 
of religion — Parents objecting to blood transfusion for 
their infant for religious reasons — Children’s Aid Soci¬ 
ety granted temporary wardship of infant under Child 
Welfare Act — Infant receiving blood transfusion — 
Whether provisions of Child Welfare Act infringe par¬ 
ents’ freedom of religion — If so, whether infringement 


Richard B. et Beena B. Appelants 
c. 

Children’s Aid Society of Metropolitan 
Toronto, le tuteur public de Sheena B., 
mineure, et le procureur general de 
S’Ontario Intimes 

et 

Le procureur general du Canada et le 
procureur general du Quebec Intervenants 

REPERTORIE: B. (R) C. CHILDREN’S AID SOCIETY OF 

Metropolitan Toronto 
N° du greffe: 23298. 

Audition et jugement quant au pourvoi principal: 
17 mars 1994. 

Motifs et jugement quant au pourvoi incident deposes: 
27 janvier 1995. 

Presents: Le juge en chef Lamer et les juges La Forest, 
L’Heureux-Dube, Sopinka, Gonthier, Cory, McLachlin, 
Iacobucci et Major. 

EN APPEL DE LA COUR D’APPEL DE L’ONTARIO 

Droit constitutionnel — Charte des droits — Droit a 
la liberte — Justice fondamentale — Parents opposes 
pour des motifs religieux a ce que leur enfant en has age 
regoive une transfusion sanguine — Tutelle de Venfant 
accordee temporairement a la Children’s Aid Society en 
application de la Child Welfare Act — Transfusion san¬ 
guine pratiquee sur Venfant — Les dispositions de la 
Child Welfare Act portent-elles atteinte au droit des 
parents de choisir un traitement medical pour leur 
enfant, contrairement a Part. 7 de la Charte canadienne 
des droits et libertes? — Child Welfare Act, R.S.O. 1980, 
ch. 66, art. 19(l)b)(ix), 21, 27, 28(1), (10), (12), 30(1)2, 
41. 

Droit constitutionnel — Charte des droits — Liberte 
de religion — Parents opposes pour des motifs religieux 
d ce que leur enfant en bas age regoive une transfusion 
sanguine — Tutelle de Venfant accordee temporaire¬ 
ment d la Children's Aid Society en application de la 
Child Welfare Act — Transfusion sanguine pratiquee sur 
Venfant — Les dispositions de la Child Welfare Act por- 
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justified as reasonable limit — Canadian Charter of 
Rights and Freedoms, ss. 1, 2(b) — Child Welfare Act, 
R.S.O. 1980, c. 66, ss. 19(l)(b)(ix), 21, 27, 28(1), (10), 
(12), 30(1)2, 41. 


Costs — Judicial discretion — Parents objecting to 
blood transfusion for their infant for religious reasons 
— Children’s Aid Society granted temporary wardship 
of infant under Child Welfare Act — District Court 
judge dismissing parents’ appeal and awarding costs 
against intervening Attorney General — Whether costs 
order should be overturned. 


S.B, was bom four weeks prematurely. Within the 
first few weeks of her life she exhibited many physical 
ailments and received a number of medical treatments, 
to which her parents, the appellants, consented. At their 
request the attending physicians avoided the use of a 
blood transfusion because, as Jehovah’s Witnesses, the 
appellants objected to it for religious reasons; they also 
claimed it was unnecessary. When S.B. was a month 
old, her haemoglobin level had dropped to such an 
extent that the attending physicians believed that her life 
was in danger and that she might require a blood trans¬ 
fusion to treat potentially life-threatening congestive 
heart failure. Following a hearing on short notice to the 
appellants, the Provincial Court (Family Division) 
granted the respondent Children’s Aid Society a 72-hour 
wardship. At a status review two doctors testified that 
although the child’s condition had improved, it was still 
marginal, and they wished to maintain the ability to 
transfuse in case of an emergency. The head of ophthal¬ 
mology at the hospital testified that he suspected the 
child had infantile glaucoma and needed to undergo 
exploratory surgery within the following week to con¬ 
firm the diagnosis. This procedure had to be performed 
under general anaesthetic, and another doctor testified 
that a blood transfusion would be necessary. The ward¬ 
ship order was extended for a period of 21 days. S.B. 
received a blood transfusion as part of the examination 
and operation for the suspected glaucoma. A second 
Provincial Court order then terminated the respondent’s 
wardship, and the child was returned to her parents. The 
appellants appealed both orders to the District Court, 
which dismissed the appeal and awarded costs against 
the Attorney General of Ontario, who had intervened in 
the proceedings. The Court of Appeal dismissed the 
appellants’ appeal and the Attorney General of 
Ontario’s cross-appeal on the issue of costs. This appeal 
is to determine whether s. 19(l)(b)(ix) of the Ontario 


tent-elles atteinte ci la liberte de religion des parents? — 
Dans l 'affirmative, cette atteinte est-elle justifiee en tant 
que limite raisonnable? — Charte canadienne des droits 
et libertes, art. 1, 2b) — Child Welfare Act, R.S.O. 1980, 
ch, 66, art. 19(l)b)(ix), 21, 27, 28(1), (10), (12), 30(1)2, 
41. 

Depens — Pouvoir discretionnaire judiciaire — 
Parents opposes pour des motifs religieux ci ce que leur 
enfant en has age regoive une transfusion sanguine -O 
Tutelle de l 'enfant accordee temporairement ci la Chil¬ 
dren’s Aid Society en application de la Child Welfare 
Act — Rejet par un juge de la Cour de district de I’appel 
des parents et condamnation aux depens du procureun 
general intervenant — L'ordonnance relative au^2 
depens devrait-elle etre ecartee? 

S.B. est nee quatre semaines avant terme, Au courjg 
des premieres semaines de sa vie, elle a regu, afin d&> 
remedier a de nombreux troubles physiques, plusieurs 
traitements medicaux auxquels ses parents, les appe- 
lants, ont consenti. Ces demiers out demande aux m6de- 
cins traitants de ne proceder a aucune transfusion san¬ 
guine, parce qu’en tant que temoins de Jehovah ils s’y 
opposaient pour des motifs religieux; ils soutenaient 
egalement qu’une telle procedure n’etait pas necessaire. 
Un mois apres sa naissance, le taux d’hemoglobine de 
S.B. a chut6 a tel point que les medecins traitants ont 
craint pour sa vie et ont estime qu’il pourrait etre neces¬ 
saire de proceder a une transfusion sanguine pour traiter 
une insuffisance cardiaque globale qui risquait d’etre 
fatale. A la suite d’une audience tenue apres que les 
appelants eurent ete avises a la demiere minute, la Cour 
provinciale (Division de la famille) a accorde une tutelle 
de 72 heures a la societe d’aide a l’enfance intimee. 
Lors d’une instance en revision du statut de 1’enfant, 
deux medecins ont temoigne que, malgre son ameliora¬ 
tion, l’etat de sante de l’enfant etait encore precaire, et 
qu’ils souhaitaient demeurer en mesure de pratiquer une 
transfusion en cas d’urgence. Le chef du dcpartement 
d’ophtalmologie de 1’hopital a temoigne qu’il redoutait 
que 1’enfant soit atteinte de glaucome infantile et doive 
subir une chirurgie exploratoire dans les semaines sui- 
vantes afin de confirmer le diagnostic. Cette procedure 
necessitait une anesthesie generate et un autre medecin a 
temoigne qu’une transfusion sanguine serait necessaire. 
La tutelle a ete prolongee pour une periode de 21 jours. 
S.B. a regu une transfusion sanguine dans le cadre de 
l’examen et de l’operation pour le glaucome redoute. 
Une seconde ordonnance de la Cour provinciate a 
ensuite mis fin a la tutelle de 1’intimee, et V enfant a ete 
rendue a ses parents. Les appelants ont interjete appel 
contre les deux ordonnances devant la Cour de district 
qui a rejete 1’appel et condamne aux depens le procureur 
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Child Welfare Act, which defines “child in need of pro¬ 
tection”, together with the powers in ss. 30(1)2 and 41 
and the procedures in ss. 21, 27, 28(1), (10) and (12), 
deny parents a right to choose medical treatment for 
their infants, contrary to s. 7 of the Canadian Charter of 
Rights and Freedoms , or infringe the appellants’ free¬ 
dom of religion as guaranteed under s. 2(a) of the Char¬ 
ter, and, if so, whether the infringement is justifiable 
under s. 1 of the Charter. The issue raised in the cross¬ 
appeal is whether the District Court erred in awarding 
costs against the Attorney General of Ontario. 


Held (L’Heureux-Dube J. dissenting on the cross¬ 
appeal): The appeal and the cross-appeal should be dis¬ 
missed. 

1. Appeal 

Section 7 

Per La Forest, L’Heureux-Dube, Gonthier and 
McLachlin JJ.: The liberty protected by s. 7 of the Char¬ 
ter does not mean unconstrained freedom. Freedom of 
the individual to do what he or she wishes must, in any 
organized society, be subjected to numerous constraints 
for the common good. The state undoubtedly has the 
right to impose many types of restraints on individual 
behaviour, and not all limitations will attract Charter 
scrutiny. On the other hand, liberty does not mean mere 
freedom from physical restraint. In a free and demo¬ 
cratic society, the individual must be left room for per¬ 
sonal autonomy to live his or her own life and to make 
decisions that are of fundamental personal importance. 


The right to nurture a child, to care for its develop¬ 
ment, and to make decisions for it in fundamental mat¬ 
ters such as medical care, are part of the liberty interest 
of a parent. The common law has long recognized that 
parents are in the best position to take care of their chil¬ 
dren and make all the decisions necessary to ensure their 
well-being. This recognition was based on the presump¬ 
tion that parents act in the best interest of their child. 
Although the philosophy underlying state intervention 
has changed over time, most contemporary statutes deal- 


general de 1’Ontario qui etait intervenu dans 1’instance. 

La Cour d’appel a rejete l’appel des appelants ainsi que 
1'appel incident du procureur general de 1’Ontario sur la 
question des depens. Le present pourvoi vise a determi¬ 
ner si le sous-al. 19(l)/r)(ix) de la Child Welfare Act de 
l’Ontario, qui definit l’expression «enfant ayant besoin 
de protections, ainsi que les pouvoirs conferes a l’al. 
30(1)2 et a l’art. 41, et les procedures enoncees aux art. 

21 et 27 et aux par. 28(1), (10) et (12), privent les^- 
parents du droit de choisir un traitement medical pourO 
leurs enfants en bas age, contrairement a 1’art. 7 de 
Charte canadienne des droits et liberties, ou s’ils portent 10 
atteinte a la liberte de religion que garantit aux appelants^ - 
l’al. 2a) de la Charte, et, dans 1’affirmative, si cette□ 
atteinte est justifiable en vertu de l’article premier de la ^ 
Charte. La question soulevee dans le pourvoi incidentO 
est de savoir si la Cour de district a cornmis une erreur^ 
en condamnant aux depens le procureur general de l’On-® 
tario. 

Arret (le juge L’Heureux-Dube est dissidente quant 
au pourvoi incident): Les pourvois principal et incident 
sont rejetes. 

1. Pourvoi principal 

Article 7 

Les juges La Forest, L’Heureux-Dube, Gonthier et 
McLachlin: La liberte garantie a l’art. 7 de la Charte 
n’est pas synonyme d’absence totale de contrainte. La 
liberte de l’individu de faire ce qu’il entend doit, dans 
toute societe organisee, etre assujettie a de nombreuses 
contraintes au nom de l’interet commun. L’Etat a certes 
le droit d’imposer de nombreuses formes de restrictions 
au comportement individuel et ce ne sont pas toutes les 
restrictions qui feront l’objet d’un examen fonde sur la 
Charte. D’autre part, la liberte ne signifie pas simple- 
ment l’absence de toute contrainte physique. Dans une 
society libre et democratique, l’individu doit avoir suffi- 
samment d’autonomie personnelle pour vivre sa propre 
vie et prendre des decisions qui sont d’importance fon- 
damentale pour sa personne. 

Les droits d’eduquer un enfant, de prendre soin de 
son developpement et de prendre des decisions pour lui 
dans des domaines fondamentaux comme les soins 
medicaux, font partie du droit a la liberte d’un parent. 

La common law reconnaxt depuis longtemps que les 
parents sont les mieux places pour prendre soin de leurs 
enfants et pour prendre toutes les decisions necessaires a 
leur bien-etre. Cette reconnaissance est fondee sur la 
presomption que les parents agissent dans 1’interet de 
leur enfant. Bien que la philosophic qui sous-tend Tin- 
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ing with child protection matters, and in particular the 
Ontario Act, while focusing on the best interest of the 
child, favour minimal intervention. In recent years, 
courts have expressed some reluctance to interfere with 
parental rights, and state intervention has been tolerated 
only when necessity was demonstrated, thereby con¬ 
firming that the parental interest in bringing up, nurtur¬ 
ing and caring for a child, including medical care and 
moral upbringing, is an individual interest of fundamen¬ 
tal importance to our society. 


While parents bear responsibilities toward their chil¬ 
dren, they must enjoy correlative rights to exercise 
them, given the fundamental importance of choice and 
personal autonomy in our society. Although this liberty 
interest is not a parental right tantamount to a right of 
property in children, our society is far from having repu¬ 
diated the privileged role parents exercise in the 
upbringing of their children. This role translates into a 
protected sphere of parental decision-making which is 
rooted in the presumption that parents should make 
important decisions affecting their children both because 
parents are more likely to appreciate the best interests of 
their children and because the state is ill-equipped to 
make such decisions itself. While the state may inter¬ 
vene when it considers it necessary to safeguard the 
child’s autonomy or health, such intervention must be 
justified. 

While children undeniably benefit from the Charter, 
most notably in its protection of their rights to life and 
to the security of their person, they are unable to assert 
these rights, and our society accordingly presumes that 
parents will exercise their freedom of choice in a man¬ 
ner that does not offend the rights of their children. If 
one considers the multitude of decisions parents make 
daily, it is clear that in practice, state interference in 
order to balance the rights of parents and children will 
arise only in exceptional cases. The state can properly 
intervene in situations where parental conduct falls 
below the socially acceptable threshold, but in doing so 
it is limiting the constitutional rights of parents rather 
then vindicating the constitutional rights of children. 


In the present case the application of the Act deprived 
the appellants of their right to decide which medical 
treatment should be administered to their infant and in 
so doing has infringed upon the parental “liberty” pro¬ 
tected in s. 7 of the Charter. This deprivation, however, 


tervention de 1‘Etat ait evolue au fil des ans, la plupart 
des lois contemporaines en matiere de protection des 
enfants et, en particulier, la Loi de 1’Ontario, tout en 
mettant l’accent sur 1’interet de 1’enfant, favorisent une 
intervention minimale. Au cours des demieres annees, 
les tribunaux ont fait preuve d’une certaine hesitation a 
s’immiscer dans les droits des parents et l’intervention 
de 1’Etat n’a ete toleree que lorsqu’on en avait demontre 
la necessity, ce qui confirme que le droit des parents:- 
d’&ever, d’eduquer et de prendre soin de 1’enfany 
notamment de lui procurer des soins medicaux et de lh£ 
offrir une education morale, est un droit individual 
d’ importance fondamentale dans notre societe. 

Bien que les parents aient des responsabilites envers 
leurs enfants, ils doivent jouir de droits corvelatifs d,§ 
s’en acquitter, etant donne l’importance fondamentale) 
du choix et de I’autonomie personnelle dans nott§> 
societe. Quoique ce droit a la liberte ne soit pas un droff 
parental equivalent a un droit de propriete sur les 
enfants, notre societe est loin d’avoir repudie le role pri¬ 
vilege que les parents jouent dans Teducation de leurs 
enfants. Ce role se traduit par un champ protege de prise 
de decision par les parents, fonde sur la presomption que 
ce sont eux qui devraient prendre les decisions impor- 
tantes qui touchent leurs enfants parce qu’ils sont plus a 
meme d’apprecier ce qui est dans leur interet et que 
1’Etat n’est pas qualifie pour prendre ces decisions lui- 
meme. Meme si 1 : Etat peut intervenir lorsqu’il consi- 
dere necessaire de preserver l’autonomie ou la sante de 
1’enfant, cette intervention doit etre justifiee. 

Bien que les enfants beneficient indeniablement de la 
protection de la Charte, plus particulierement en ce qui 
conceme leur droit a la vie et a la securite de leur per- 
sonne, ils ne sont pas en mesure de faire valoir ces droits 
et notre societe presume done que leurs parents exerce- 
ront leur liberte de choix d’une maniere qui ne violera 
pas les droits de leurs enfants. Si l’on considere la multi¬ 
tude de decisions que les parents prennent tous les jours, 
il est evident qu’en pratique l’intervention de l’Etat 
visant a soupeser les droits des parents et ceux des 
enfants n’aura lieu que dans des cas exceptionnels. 
L’Etat peut a bon droit intervenir dans les cas oil le 
comportement des parents ne respecte pas la norme 
minimale socialement acceptable, mais ce faisant, il res- 
treint les droits constitutionnels des parents plutot que 
de defendre les droits constitutionnels des enfants. 

En l’espece, l’application de la Loi a prive les appe- 
lants de leur droit de decider quel traitement medical 
devrait etre administre a leur enfant, et la Loi a done 
enfreint la «liberte» parentale garantie I l’art. 7 de la 
Charte. Cette privation etait toutefois conforme aux 
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was made in accordance with the principles of funda¬ 
mental justice. The common law has long recognized 
the power of the state to intervene to protect children 
whose lives are in jeopardy and to promote their well¬ 
being, basing such intervention on its parens patriae 
jurisdiction. The protection of a child’s right to life and 
to health is a basic tenet of our legal system, and legisla¬ 
tion to that end accords with the principles of fundamen¬ 
tal justice, so long as it also meets the requirements of 
fair procedure. Section 19(l)(h)(ix) of the Act, although 
broad in scope, is compatible with a modem conception 
of life that embodies the notion of quality of life. The 
general procedure under the Act also accords with the 
principles of fundamental justice. The parents must 
receive reasonable notice of the hearing in which their 
rights might be affected. Further, the wardship order 
depriving the parents of the right to refuse medical treat¬ 
ment for their infant is granted by a judge following an 
adversarial process where conflicting evidence may be 
presented. The onus of proof is on the Children’s Aid 
Society, and it has been recognized by the courts that it 
must present a strong case. Finally, the initial order 
granting wardship to the Children’s Aid Society must be 
reviewed before its expiry. 


The notice the parents received of the wardship hear¬ 
ing in this case was reasonable in the circumstances, and 
the initial wardship order was limited to 72 hours, to 
enable the parties to come back with further evidence. 
As well, although the appellants were not able to present 
conflicting medical evidence at the initial hearing, they 
were nonetheless represented by counsel, who cross- 
examined the witnesses summoned by the Children’s 
Aid Society and presented submissions. 

Per Cory, Iacobucci and Major JJ.: An exercise of 
parental liberty which seriously endangers the survival 
of the child should be viewed as falling outside s. 7 of 
the Charter. While the right to liberty embedded in s. 7 
may encompass the right of parents to have input into 
the education of then child, and in fact may very well 
permit parents to choose among equally effective types 
of medical treatment for their children, it does not 
include a parents’ right to deny a child medical treat¬ 
ment that has been adjudged necessary by a medical 
professional and for which there is no legitimate alterna¬ 
tive. The child’s right to life must not be so completely 
subsumed to the parental liberty to make decisions 
regarding that child. Although an individual may refuse 
any medical procedures upon her own person, it is quite 
another matter to speak for another separate individual. 


principes de justice fondamentale. La common law 
reconnait depuis longtemps le pouvoir de l’Etat d’inter- 
venir pour proteger i’enfant dont la vie est en danger et 
pour promouvoir son bien-etre, en fondant cette inter¬ 
vention sur sa competence parens patriae. La protection 
du droit de 1’enfant a la vie et a la sante est un precepte 
fondamental de notre systeme juridique et toute mesure 
legislative adoptee a cette fin est confonne aux prin¬ 
cipes de justice fondamentale, dans la mesure oil el 1 e— 
satisfait egalement aux exigences de la procedure equi¬ 
table. Malgre sa large portee, le sous-al. 19(l)b)(ix) deo 
la Loi est compatible avec une conception modeme de r , 
la vie qui englobe celle de la qualite de vie. La proce-^I 
dure generate etablie dans la Loi est confonne aux prin-— 
cipes de justice fondamentale. Les parents doivent rece-c 
voir un preavis raisonnable de Taudience au corns d^j 
laquelle leurs droits pourront etre touches. En outre«-> 
l’ordonnance de tutelle qui prive les parents du droit de§] 
refuser un traitement medical pour leur enfant est rendue' - 
par un juge a la suite d’une procedure contradictoire ou 
des elements de preuve opposes peuvent etre presentes. 
Le fardeau de la preuve incombe a la societe d’aide a 
Tenfance, et les tribunaux ont reconnu qu’elle doit pre¬ 
senter une preuve solide. Enfin, l’ordonnance initiale 
accordant la tutelle a la societe d’aide a l’enfance doit 
etre revisee avaut son expiration. 

Le preavis que les parents ont reju de Taudience rela¬ 
tive a la tutelle etait raisonnable compte tenu des cir- 
constances, et l’ordonnance initiale de tutelle a ete limi- 
tee a 72 heures afin de permettre aux parties de revenir 
avec une preuve supplemental re. En outre, bien que les 
appelants aient 6t6 incapables de presenter une preuve 
medicate contradictoire lors de Taudience initiale, ils 
ont neanmoins ete representes par un avocat qui a con- 
tre-interroge les temoins appeles par la societe d’aide a 
Tenfance et presente des arguments. 

Les juges Cory, Iacobucci et Major: II y a lieu de con- 
siderer que Texercice de la liberte parentale qui compro- 
tnet serieusement la survie de Tenfant n’est pas vise par 
Tart. 7 de la Charte. Bien que le droit & la *]ibertc», 
consacre a Tart. 7, puisse comprendre le droit des 
parents de jouer un role dans T education de leur enfant 
et qu’en fait il puisse tres bien permettre aux parents de 
choisir entre differentes formes egalement efficaces de 
traitement medical pour leurs enfants, il ne comprend 
pas un droit des parents de refuser a leur enfant un trai¬ 
tement medical juge necessaire par un professionnel de 
la sante et pour lequel il n’existe aucune autre solution 
valable. Le droit de Tenfant a la vie ne doit pas etre 
aussi totalement assujetti a la liberte des parents de 
prendre des decisions le concemant. Bien qu’une per- 
sonne puisse refuser des procedures medicates pour elle- 
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especially when that individual cannot speak for herself. 
Parental duties are to be discharged according to the 
“best interests” of the child. The exercise of parental 
beliefs that grossly invades those best interests is not 
activity protected by the right to liberty in s. 7. There is 
simply no room within s. 7 for parents to override the 
child’s right to life and security of the person. To hold 
otherwise would be to risk undermining the ability of 
the state to exercise its legitimate parens patriae juris¬ 
diction and jeopardize the Charter’s goal of protecting 
the most vulnerable members of society. 


Per Lamer C.J.: The liberty interest protected by s. 7 
of the Charter has not been infringed in this case 
because it includes neither the right of parents to choose 
(or refuse) medical treatment for their children nor, 
more generally, the right to bring up or educate their 
children without undue interference by the state. While 
this type of parental liberty is important and fundamen¬ 
tal within the more general concept of the autonomy or 
integrity of the family unit, it does not fall within the 
ambit of s. 7. By including the expression “right to lib¬ 
erty” in s. 7, the framers of the Charter did not intend to 
protect “liberty” in its broadest sense or in all its dimen¬ 
sions. The right to liberty protected by s. 7 is not, within 
the meaning of the Charter, a fundamental freedom of 
the individual; rather it is a fundamental right which 
may be limited only in accordance with the principles of 
fundamental justice. The wording of the provision, its 
structure, the context in which it is found, the relation¬ 
ship there may be between it and the other provisions, as 
well as the historical context in which the Charter was 
adopted, are all factors that must be taken into consider¬ 
ation in seeking to identify the puipose of a protected 
right or freedom, in order to preserve the coherence of 
the entire constitutional text and maintain the integrity 
of the intention of Parliament. The principles of funda¬ 
mental justice are a qualifier of the right not to be 
deprived of life, liberty and security of the person, and 
thus serve to establish the parameters of the interests. 
Since the principles of fundamental justice are elements 
that are essentially within the domain of the justice sys¬ 
tem, the type of liberty to which s. 7 refers must be the 
liberty that may be taken away or limited by a court or 
by another agency on which the state confers a coercive 
power by which it may enforce the laws that it enacts. 
Accordingly, the subject matter of s. 7 must be the con¬ 
duct of the state when the state calls on law enforcement 
officials to enforce and secure obedience to the law, or 


meme, il en va autrement lorsqu’il s’agit de s’exprimer 
pour une autre personne, particulierement lorsque cette 
derniere n’est pas en mesure d’exprimer sa propre 
volonte. Les parents doivent s’acquitter de leurs obliga¬ 
tions dans «Pinteret» de l’enfant. L’exercice des 
croyances des parents qui empiete outre mesure sur cet 
in tore t n’est pas protege par le droit a la liberte prevu a 
Part. 7. Cet article ne permet simplement pas aux 
parents de passer outre au droit de l’enfant a la vie et a 
la securite de sa personne. Conclure autrement risqueraito 
de miner la capacite de 1 ’ fitat d’exercer sa competence ^ 
parens patriae legitime et compromettrait l’objectif de ^ 
la Charte qui est de proteger les membres les plus vul--<- 
nerables de la societe. 

_i 

c 

CO 

Le juge en chef Lamer: Le droit a la liberte protege 
par Part. 7 de la Charte n’a pas ete viole en l’especeg) 
parce qu’il n’inclut ni le droit des parents de choisir (ou-<- 
de refuser) un traitement medical pour leurs enfants, ni, 
d’une fafon plus generale, celui d’elever ou d'eduauer 
leurs enfants sans ingerence indue de la part de l’Etat. 
Bien qu’important et fondamental a Pinterieur du con¬ 
cept plus general de Pautonomie ou de l’integrite de 
Punite familiale, ce type de liberte parentale ne relive 
pas du champ d’application de Part. 7. Par Pinclusion de 
{’expression «droit a la liberte* a Part. 7, les redacteurs 
de la Charte n’ont pas voulu proteger la «liberte» dans 
son sens le plus large ou dans toutes ses dimensions. Le 
droit a la liberte garanti par Part. 7 n’est pas, au sens de 
la Charte, une liberty fondamentale de l’individu; e’est 
un droit fondamental qui ne petit etre restraint qu’en 
conformity avec les principes de justice fondamentale. 

Le texte de la disposition, sa structure, le contexte dans 
lequel elle s’insere, le rapport qui peut exister entre elle 
et ies autres dispositions, de meme que le contexte histo- 
rique de P adoption de la Charte sont tous des elements 
qui doivent etre pris en consideration lors de la recher¬ 
che de l’objet d’un droit ou d’une liberte proteges afin 
de preserver la coherence de l’ensemble du texte consti- 
tutionnel et de conserver Pintegrite de P intention du 
legislates. Les principes de justice fondamentale cons¬ 
tituent un modificatif du droit de ne pas se voir porter 
atteinte a sa vie, a sa liberte et a la securite de sa per¬ 
sonne, et servent done a etablir les parametres de ces 
interets. Les principes de justice fondamentale etant des 
elements qui relevent essentiellement du systeme d’ad¬ 
ministration de la justice, le type de liberte vise par Part. 

7 doit etre celui qui peut etre retire ou restraint par une 
cour de justice ou par un autre organisme auquel l’Etat 
confie un pouvoir de coercition permettant d’assurer le 
respect de ses lois. Par consequent. Part. 7 doit viser le 
comportement de l’Etat lorsque celui-ci intervient par 




[1995] 1 R.C.S. 


B. (R.) C. CHILDREN’S AID 


321 


invokes the law to deprive a person of liberty through 
judges, magistrates, ministers, board members, etc. 


The nature of the rights guaranteed by s. 7, taken as a 
whole, and the close connection established between 
those rights and the principles of fundamental justice, 
necessarily mean that this constitutional protection is 
connected with the physical dimension of the word “lib¬ 
erty”, which can be lost through the operation of the 
legal system. In a majority of cases this protection is 
therefore specific to our criminal or penal justice system 
and is triggered primarily by the operation of that sys¬ 
tem. The freedoms that the Charter expressly recognizes 
and identifies as fundamental are found in s. 2. If s. 7 
were to include any type of freedom whatever, provided 
that it could be described as fundamental, the need for 
and purpose of s. 2 might be seriously questioned. The 
nature of the other rights set out in s. 7 is another ele¬ 
ment of interpretation that militates in favour of a dis¬ 
tinction between the scope of the words “freedom” and 
“liberty” as they are used in ss. 2 and 7. Since the right 
to life, liberty and security of the person are three dis¬ 
tinct rights which the framers deliberately placed, in 
sequence, in a single provision, there must be a connec¬ 
tion or linkage among them. This connection is found in 
the person himself or herself, as a corporeal entity, as 
opposed to the person’s spirit, aspirations, conscience, 
beliefs, personality or, more generally, the expression or 
realization of what makes up the person's non-corporeal 
identity. The right to liberty, in this context, must there¬ 
fore be set up against imprisonment, detention or any 
form of control or of constraint on freedom of move¬ 
ment. Moreover, extending the scope of the word “lib¬ 
erty” in s. 7 to include any type of freedom might mean 
that a large proportion of the legislative provisions in 
force could be challenged on the ground that they 
infringe this liberty interest. It would then be for the 
courts, in each case, to decide whether or not the free¬ 
dom invoked was a fundamental freedom in our free and 
democratic society, whether the limit complied with the 
principles of fundamental justice, or whether the limit 
was reasonable and could be justified in a free and dem¬ 
ocratic society. In so doing the judiciary would inevita¬ 
bly be legislating, when this is not its function. 


Per Sopinka J.: It is unnecessary to determine 
whether a liberty interest is engaged in this case because 
the threshold requirement of a breach of the principles 


des forces repressives pour assurer T application et le 
respect des lois ou lorsqu’il invoque la loi pour priver 
une personne de sa liberte par 1’entremise des juges, 
magistrats, ministres, commissaires, etc. 

La nature de l’ensemble des droits garantis par 1’art. 7 
et la relation etroite etablie entre ces droits et les prin- 
cipes de justice fondamentale commandent que cette^ 
protection constitutionnclle soit reliee a la dimensionO 
physique du terme «liberte», laquelle peut etre perdue^ 
par l’intervention du systeme juridique. Dans la majority 
des cas, cette protection est done specifique a notre sys-~ 
teme de justice criminelle ou penale et declenchee prin-— 
cipalement par son intervention. On trouve a l’art. 2 les - ^ 
libertes expressement reconnUes et qualifiees de fonda-^ 
mentales par la Charte. Si l’article 7 devait inclure tout^ 
type de liberte, pourvu qu’elle puisse etre qualifiee de§] 
fondamentale. Ton pourrait se questionner serieusemenf' - 
sur la pertinence et la raison d’etre de Fart. 2. La nature 
des autres droits enonces a Fart, 7 est un autre element 
d’interpretation qui milite en faveur d’une distinction 
entre la portee du terme «liberte» utilise aux art. 2 et 7. 
Puisque les droits a la vie, a la liberte et a la securite de 
la personne sont trois droits distincts que les redacteurs 
ont sciemment integres, Fun a la suite de Fautre, a l’in- 
terieur d’une seule et meme disposition, il doit exister 
entre eux un lien ou un point commun. Le point de ratta- 
chement se situe au niveau de la personne elle-meme en 
tant qu’entite corporelle, par opposition it son esprit, ses 
aspirations, sa conscience, ses croyances, sa personna- 
lite ou, plus generalement, Fexpression ou la realisation 
de ce qui compose son identity immaterielle. Le droit a 
la liberty, dans ce contexte, doit done etre oppose a 
l’emprisonnement, a la detention ou & toute forme de 
controle ou de contrainte sur la liberte de mouvement. 
Par ailleurs, elargir la portee du terme «liberte» de Fart. 

7 pour y inclure tout type de liberte pourrait signifier 
qu’une grande partie des dispositions legislatives en 
vigueur pourraient etre coutestdes pour le motif qu’elles 
portent atteinte a ce droit a la liberte. II appartiendrait 
alors aux tribunaux de decider, dans chaque cas, si la 
liberty invoquee constitue ou non une liberte fondamen¬ 
tale de notre societe libre et democratique, si la restric¬ 
tion est conforme aux principes de justice fondamentale, 
ou encore si la restriction est raisonnable et peut se justi- 
fier dans le cadre d’une societe libre et democratique. 

Ce faisant, le pouvoir judiciaire se trouverait inevitable- 
ment a legiferer alors que tel n’est pas son role. 

Le juge Sopinka: II n’est pas necessaire de determiner 
si un droit a la liberte est en cause en Fespece du fait 
que Fexigence preliminaire d’une violation des prin- 
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of fundamental justice is not met. In all other respects 
La Forest J.’s reasons were agreed with. 


Section 2(a) 

Per La Forest, L’Heureux-Dube, Sopinka, Gonthier 
and McLachlin JJ.: The right of parents to rear their 
children according to their religious beliefs, including 
that of choosing medical and other treatments, is a fun¬ 
damental aspect of freedom of religion, guaranteed by s. 
2(a) of the Charter. While the purpose of the Act, the 
protection of children, does not infringe on the appel¬ 
lants’ freedom of religion, the legislative scheme it 
implements, culminating in a wardship order depriving 
the parents of the custody of their child, seriously 
infringed on the appellants’ freedom to choose medical 
treatment for their child in accordance with the tenets of 
their faith. This infringement was justified, however, 
under s. 1 of the Charter. The state interest in protecting 
children at risk is a pressing and substantial objective. 
The Act allows the state to assume parental rights when 
a judge has determined that a child is in need of treat¬ 
ment that his parents will not consent to. The process 
contemplated by the Act is carefully crafted, adaptable 
to a myriad of different situations, and far from arbi¬ 
trary. The Act makes provision for notice to be given, 
for evidence to be called, for time limits to be imposed 
upon Crown wardship and other orders, as well as for 
procedural protections to be afforded to parents. 

Per Lamer C.J. and Cory, Iacobucci and Major JJ.: A 
parent’s freedom of religion, guaranteed under s. 2(a) of 
the Charter , does not include the imposition of religious 
practices which threaten the safety, health or life of the 
child. Although the freedom of belief may be broad, the 
freedom to act upon those beliefs is considerably nar¬ 
rower, as it is subject to such limitations as are neces¬ 
sary to protect the fundamental rights and freedoms of 
others. Since S.B. has never expressed any agreement 
with the Jehovah’s Witness faith or any religion, there is 
an impingement on her freedom of conscience, which 
arguably includes the right to live long enough to make 
one’s own reasoned choice about the religion one 
wishes to follow as well as the right not to hold a reli¬ 
gious belief. “Freedom of religion” should not encom¬ 
pass activity that so categorically negates the “freedom 
of conscience” of another. While s. 1 of the Charter 
may be the appropriate forum for balancing the interests 
of the state against the rights violation of the aggrieved 
individual, such a balance is not required here, since the 
nexus of the balancing operates between the child’s 


cipes de justice fondamentale n’est pas remplie. Les 
motifs du juge La Forest sont acceptes a tout autre 
egard. 

Alinea 2a) 

Les juges La Forest, L’Heureux-Dube, Sopinka, 
Gonthier et McLachlin: Le droit des parents d’eduquer 
leurs enfants selon leurs croyances religieuses, doig- 
celui de choisir les traitements medicaux et autres, e® 
un aspect fondamental de la liberte de religion garantie§£. 
l’al. 2a) de la Charte. Bien que 1’objet de la Loi, la prcP 
tection de 1’enfant, ne porte pas atteinte a la liberte de 
religion des appelants, le regime legislatif qu’elle met err : 
oeuvre et qui aboutit a une ordonnance de tutelle privang 
les parents de la garde de leur enfant a gravement port© 
atteinte a leur droit de choisir un traitement medic^J 
pour leur enfant, conformement aux preceptes de leifT 
foi. Cette atteinte etait toutcfois justifiee au sens de l’ar- 
ticle premier de la Charte. L’interet de l’Etat dans la 
protection des enfants en danger est un objectif urgent et 
reel. La Loi permet a PEtat d’assumer les droits paren- 
taux lorsqu’un juge determine qu’un enfant a besoin 
d’un traitement auquel ses parents ne consentiront pas. 
Le processus prevu par la Loi est con 9 u avec soin, est 
adaptable a une multitude de situations differentes et est 
loin d’etre arbitraire. La Loi contient des dispositions 
concemant le preavis a donner, la preuve a produire, la 
duree de la tutelle de la Couronne et d’autres ordon- 
nances, de meme que les garanties procedurales a accor- 
der aux parents. 

Le juge en chef Lamer et les juges Cory, Iacobucci et 
Major: La liberte de religion d’un parent, garantie a l’al. 
2a) de la Charte, ne 1’autorise pas a imposer a son 
enfant des pratiques religieuses qui menacent sa secu¬ 
rity, sa sante ou sa vie. Bien que la liberte de croyance 
puisse ©re vaste, la liberte d’agir suivant ces croyances 
est beaucoup plus restreinte, puisqu’elle est assujettie 
aux restrictions qui sont necessaries pour preserver les 
liberies et droits fondamentaux d’autrui. Puisque S.B. 
n’a jamais adhere a la foi des temoins de Jehovah ni a 
aucune religion, il y a atteinte it sa liberte de conscience 
qui, pourrait-on soutenir, comprend le droit de vivre 
assez longtemps pour faire son propre choix raisonne 
sur la religion a laquelle elle souhaite adherer, de meme 
que le droit de n’ avoir aucune croyance religieuse. La 
«liberte de religion* ne devrait pas comprendre une acti¬ 
vity qui nie aussi categoriquement la «liberte de cons¬ 
cience* d’autrui. Bien que Particle premier de la Charte 
puisse convenir pour evaluer les interets de PEtat en 
fonction de la violation des droits de Pindividu lese, 
cette evaluation n’est pas necessaire en Pespece puisque 
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right to life and security of the person and her parents’ 
right to freedom of religion. 

2. Cross-appeal 

Per Lamer C.J. and La Forest, Sopinka, Gonthier, 
Cory, McLachlin, lacobucci and Major JJ.: While the 
awarding of costs against an intervening Attorney Gen¬ 
eral acting in the public interest in favour of a party who 
raises the constitutionality of a statute appears highly 
unusual, this case appears to have raised special and 
peculiar problems. The District Court’s exercise of dis¬ 
cretion, which was supported by the Court of Appeal, 
should thus not be interfered with. 

Per L’Heureux-Dube J. (dissenting): The cross¬ 
appeal with respect to costs should be allowed. While it 
is true that appellate courts should not in general inter¬ 
fere with a trial court's exercise of discretion, a court of 
appeal can interfere where that discretion has not been 
exercised judicially and judiciously. Section 42(1) of the 
Supreme Court Act is aimed solely at preventing parties 
from bringing an appeal from a purely discretionary 
decision, and does not prevent this Court from interfer¬ 
ing with a trial judge’s discretion if he or she erred in 
formulating the principles upon which the discretion 
was exercised. Awards of costs, while within judicial 
discretion, can be reviewed by an appellate court on the 
basis that they were made, inter alia, on wrong princi¬ 
ples, on a misapprehension of significant facts or in a 
non-judicial manner. Moreover, s. 47 of the Supreme 
Court Act specifically grants this Court a wide discre¬ 
tion with respect to lower courts’ costs orders. 


The long-standing rule regarding costs is that they are 
generally awarded to a successful party, absent miscon¬ 
duct on his or her part. This rule, however, is not abso¬ 
lute. Rule 57.01 of the Ontario Rules of Civil Procedure 
provides a list of factors (the amount claimed and the 
amount recovered in the proceeding, the complexity of 
the proceeding, the importance of the issues, etc.) for a 
judge to consider in the exercise of his or her discretion 
with respect to an order for costs. According to Rule 
57.01, costs can even be ordered against a successful 
party in a “proper case”. This case, however, was not 
such a “proper case”, given all of the circumstances and 


le noeud de revaluation se situe entre le droit de V enfant 
a la vie et a la securite de sa personne et le droit de ses 
parents a la liberte de religion. 

2. Pourvoi incident 

Le juge en chef Lamer et les juges La Forest, 
Sopinka, Gonthier, Cory, McLachlin, lacobucci et 
Major: Meme si la condamnation aux depens du procu¬ 
rer general qui intervient, dans l’interet public, en 
faveur d’une partie qui conteste la constitutionnalite 
d’une loi, parait fort inhabituelle, cette affaire parait 
avoir souleve des problcmes speciaux et particuliers. II 
n’y a done pas lieu d’intervenir dans l’exercice du pou- 
voir discretionnaire de la Cour de district, qui a re 9 U 
1’appui de la Cour d’appel. 

Le juge L’Heureux-Dube (dissidente): II y a lieu d’ac- 
cueillir le pourvoi incident quant aux depens. S’il est 
vrai que les tribunaux d’appel ne devraient pas, en gene¬ 
ral, intervenir dans l’exercice du pouvoir discretionnaire 
d’un tribunal de premiere instance, une cour d’appel 
peut intervenir lorsque ce pouvoir discretionnaire n’a 
pas ete exerce judiciairement et judicieusement. Le 
paragraphe 42(1) de la Loi sur la Cour supreme ne vise 
qu’a empecher les parties de porter en appel une deci¬ 
sion purement discretionnaire, et il n’empeche pas notre 
Cour d’intervenir dans le pouvoir discretionnaire d’un 
juge de premiere instance s’il a commis une erreur en 
fomiulant les principes sur lesquels il a fonde l’exercice 
de son pouvoir discretionnaire. Meme si elle releve du 
pouvoir discretionnaire judiciaire, l’attribution de 
depens peut etre controlee par une cour d’appel pour le 
motif, notamment, qu’elle est fondde sur des principes 
errones ou une mauvaise comprehension de faits impor- 
tants, ou parce qu’elle a ete faite d’une maniere non 
judiciaire. De plus, l’art. 47 de la Loi sur la Cour 
supreme confere expressement a notre Cour un large 
pouvoir discretionnaire reladvement aux ordonnances 
rendues en la matiere par les tribunaux d’instance infe- 
rieure. 

Selon la regie qui s’applique depuis longtemps en la 
matiere, des depens sont generalement accordes a la par- 
tie qui obtient gain de cause, a moins d’une conduite 
reprehensible de sa part. Cette regie n’est toutefois pas 
absolue. La regie 57.01 des Regies de procedure civile 
de P Ontario enumere une liste de facteurs (le montant 
demande dans 1’instance et le montant obtenu, la com- 
plexite de l’instance, 1’importance des questions en 
litige, etc.) qu’un juge doit considerer dans 1’exercice de 
son pouvoir discretionnaire en matiere de depens. Aux 
termes de la regie 57.01, meme la partie qui obtient gain 
de cause peut etre condamnee aux depens, «le cas 
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in spite of the fact that it was a constitutional challenge 
based on a fundamental freedom guaranteed by the 
Charter. 


The resources available to the parties should not gen¬ 
erally be a relevant factor in awarding costs. It is con¬ 
trary to public policy that an Attorney General be, as a 
matter of course, treated as having an unlimited source 
of funds and for that sole reason be required, even if 
successful, to pay the other party’s costs. Such a result 
could open the floodgates and encourage marginal 
applications for constitutional challenges. While there 
are clearly cases where the government will be required 
to pay the costs of a particular litigation regardless of its 
outcome, these cases remain very limited exceptions and 
are not based on the relative resources of the parties but 
rather on the importance for the government or the pub¬ 
lic of having a particular issue decided by the courts. As 
well, generally in such cases there is a prior understand¬ 
ing that the costs will be borne by the government, inde¬ 
pendently of the result. Thus, the District Court judge 
was correct in not basing his order for costs on the rela¬ 
tive resources of the parties. 


The District Court judge was also correct in finding 
that there was no misconduct on the part of the Attorney 
General of Ontario. However, misconduct is only one 
criterion among many which a judge is entitled to con¬ 
sider in determining how costs should be awarded. Con¬ 
sequently, even in the absence of misconduct, a costs 
order against a successful party could be justified. That 
being said, under Rule 57.01, the court’s discretion to 
depart from the general rule of awarding costs to the 
successful party must be exercised judiciously and judi¬ 
cially. it cannot be exercised arbitrarily, capriciously or 
for improper reasons. 


None of the factors considered by the District Court 
judge and the Court of Appeal in support of the 
impugned costs order, in and of themselves or consid¬ 
ered in totality, justify the costs order against the suc¬ 
cessful Attorney General of Ontario in the case at hand. 
First, the District Court judge, in awarding costs against 
the Attorney General of Ontario, suggested that the “liti¬ 
gation was originally triggered by an act of the state”. 
However, while the fact that a state action is the trigger 
for a particular litigation may warrant some considera- 


echeant». Toutefois, il ne convient pas en l’espece de le 
faire, compte tenu de toutes les circonstances et en depit 
du fait qu’il s’agissait d’une contestation de nature cons- 
titutionnelle fondee sur une liberte fondamentale garan- 
tie par la Charte. 

Les ressources dont disposent les parties ne devraient 
pas, en regie generale, constituer un facteur pertinent en 
matihre d’attribution de depens. II est contraire a 1 ’ ordre 
public de traiter automatiquement le procureur general 
comme une source de fonds intarissablc et de l’obligdfi. 
pour ce seul motif, a payer les frais de la partie advert© 
meme s’il obtient gain de cause. Un tel resultat risque^ 
rait de declencher une avalanche et d’encourager les; 
demandes marginales de contestations constitution 
nelles. Bien qu’il y ait manifestement des cas oh le go4) 
vemement sera tenu de payer les frais d’un litige doling 
peu importe Tissue de celui-ci, ces cas demeurent d® 
exceptions tres limitees et sont fondes non pas sur les 
ressources relatives des parties, mais plutot sur T impor¬ 
tance pour le gouvemement ou le public qu’une ques¬ 
tion donnee soit tranchee par les tribunaux. De meme, 
dans ces cas, il est generalement convenu a Tavance que 
les frais seront assumes par le gouvemement, indepen- 
damment du resultat. Aussi, le juge de la Cour de dis¬ 
trict a eu raison de ne pas fonder son ordonnance en 
matiere de depens sur les ressources relatives des par¬ 
ties. 

Le juge de la Cour de district a egalement eu raison 
de conclure qu’il n'y avait pas eu d’inconduite de la part 
du procureur general de TOntario. Cependant, l’incon- 
duite est un seul critere patmi de nombreux autres qu’un 
juge peut considerer pour determiner la fa§on d’accor- 
der des depens. En consequence, meme en T absence 
d’inconduite, la condamnation aux depens de la partie 
qui obtient gain de cause pourrait etre justifiee. Cela 
etant dit, en vertu de la regie 57.01, le pouvoir discre- 
tionnaire judiciaire de deroger a la regie generale pour 
accorder des depens a la partie qui obtient gain de cause 
doit etre exerce judicieuseinent et judiciairement. Il ne 
peut etre exerce de fagon arbitraire, capricieuse ou pour 
des motifs impropres. 

Aucun des facteurs consideres par le juge de la Cour 
de district et la Cour d’appel pour justifier Tordonnance 
relative aux depens qui est contestee ne justifie, en soi 
ou dans l’ensemble, la condamnation aux depens du 
procureur general de T Ontario qui a obtenu gain de 
cause en Tespece. Premierement, en condamnant aux 
depens le procureur general de POntario, le juge de la 
Cour de district a laisse entendre que le «litige avait ete 
d^clenche initialement par Taction de Tfkat». Toutefois, 
bien que le fait qu’une action de l’Etat ait declenche un 
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tion in determining how costs are allocated, it is not a 
factor which should be determinative with respect to the 
allocation of costs. Furthermore, in this case, it was the 
act of the appellant parents in refusing a blood transfu¬ 
sion for their daughter which originally triggered the lit¬ 
igation. The fact that the parents then challenged the 
constitutionality of the Child Welfare Act provides no 
basis for awarding costs against the Attorney General 
for Ontario, who intervened to defend the constitutional¬ 
ity of that statute. The fact that there was state action in 
answer to a constitutional challenge, whether as an 
intervener or a party to the litigation, absent any impro¬ 
priety, as here, cannot be the basis for awarding costs 
against a successful party. Furthermore, there is a gen¬ 
eral rule that a party granted intervener status in the 
public interest is neither entitled to nor liable for the 
costs in the matter. 


Second, the District Court judge erred when he stated 
that the particular importance of the case before him 
warranted the ordering of costs against the intervening 
Attorney General of Ontario. While Rule 57.01(l)(rf) 
expressly states that “the importance of the issues” is a 
factor which can be considered by a court in awarding 
costs, this factor seems to be much more relevant with 
respect to whether costs should be awarded at all, rather 
than with respect to whether costs should be awarded 
against a successful patty. Furthermore, it is not appar¬ 
ent that this case raises issues of sufficient national 
importance to justify awarding costs against a success¬ 
ful intervener. Moreover, it would not be in the interest 
of justice or in the interest of the administration of jus¬ 
tice to hold that the fact that a case raises an issue of 
national importance is in and of itself sufficient to jus¬ 
tify awarding costs against a successful party, in this 
case an intervener. Finally, the fact that the appellants 
raised a Charter issue does not in and of itself make 
their case one of particular importance. 


Third, Tamopolsky J.A.’s reasons at the Court of 
Appeal, suggesting that an award of costs against the 
Attorney General of Ontario might be justified by the 
fact that the appellants challenged the state on the basis 
of freedom of religion, a “fundamental freedom” guar¬ 
anteed by s. 2(a) of the Charter, were not agreed with. 
The fact that an individual alleges an infringement of a 
light or a freedom guaranteed by the Charter is not in 
and of itself sufficient to attract an exception to the gen¬ 
eral rule as to costs. To hold otherwise would mean that 


litige particulier puisse meriter d’etre consider^ en deci- 
dant de l’allocation des depens, ce ne devrait pas etre un 
facteur determinant a cet egard. De plus, en 1’espece, 
c’est le refus des parents appelants de consentir a ce que 
leur fillette subisse une transfusion sanguine qui a 
declenche initialement le litige. Le fait que les parents 
aient alors conteste la constitutionnalite de la Child Wel¬ 
fare Act ne justifie aucunement la condarnnation aux 
depens du procureur general dc 1’Ontario qui est intei'-) 
venu pour defendre la constitutionnalite de la loi e^ 
question. Le fait que Flitat ait repondu a une contesta-*"' 
tion constitutionnelle, que ce soit a litre d’intervenant ou 
de partie au litige, en l’absence, comme c’est le cas icfjl 
de toute impropriety, ne saurait justifier la condamnatioqd 
aux depens de la partie qui obtient gain de cause. Erto 
outre, il existe une regie generate voulant qu’une partial 
a qui Ton accorde le statut d’intervenant dans I’intereg) 
public, n’ait pas droit aux depens de 1’instance, ni ne les 
assume. 

Deuxiemement, le juge de la Cour de district a corn- 
mis une erreur lorsqu’il a dit que l’importance particu- 
liere de 1’affaire dont il etait saisi justifiait la condemna¬ 
tion aux depens de l’intervenant le procureur general de 
FOntario. Bien que la regie 57.01 (l)t/) precise que 
«Fimportance des questions en litige» est un facteur 
dont le tribunal peut tenir compte en accordant des 
depens, ce facteur semble etre beaucoup plus pertinent 
quant a savoir simplement s’il y a lieu d’accorder des 
depens, que quant a savoir s’il y a lieu de condamner 
aux depens la partie qui obtient gain de cause. Par ail- 
leurs, il n’appert pas que la presente affaire souleve des 
questions d’importance nationale suffisantes pour justi¬ 
fier la condarnnation aux depens d’un intervenant qui 
obtient gain de cause. En outre, il ne serait pas dans Fin- 
teret de la justice ni dans celui de F administration de la 
justice de conclure que le fait qu’une affaire souteve une 
question d’importance nationale est suffisant en soi pom 
justifier la condarnnation aux depens d’une partie qui 
obtient gain de cause, en F occurrence un intervenant. 
Enfin, le fait que les appelants aient souteve une ques¬ 
tion relative a la Charte ne confere pas en soi une 
importance particuliere a leur cas, 

Troisiemement, on n’a pas souscrit aux motifs du juge 
Tamopolsky de la Cour d’appel, qui laissaient entendre 
que la condarnnation aux depens du procureur general 
de FOntario pourrait etre justifiee par le fait que les 
appelants se sont attaques a FEtat en invoquant la liberte 
de religion, une «liberte fondamentale» garaniie par Pal. 
2d) de la Charte. Le fait qu’un particulier allegue la vio¬ 
lation d’une liberte ou d’un droit garantis par la Charte 
n’est pas suffisant en soi pour entrainer une exception a 
la rfegle generate en matiere de depens. Conclure autre- 
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all accused or individuals challenging a statute on Char¬ 
ter grounds would be entitled to an award of costs 
against the state. 

Fourth, the District Court judge noted that this case 
“proceeded in a most unusual fashion and laborious 
manner”. However, the fact that the proceedings in the 
District Court constituted a lengthy re-trial where fresh 
evidence was adduced cannot be a source of reproach to 
the Attorney General of Ontario and cannot serve as a 
basis for the impugned costs order. Besides, it is not evi¬ 
dent that the present case was actually unusual in its 
proceedings. 


Finally, even taken together, the factors considered by 
the District Court judge and Tarnopolsky J.A. of the 
Court of Appeal could not make this case a proper one 
to allow a departure from the general rule as to costs. 
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ment signifierait que tons les accuses ou particuliers qui 
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droit a ce que l’Etat soit condamne aux depens. 

Quatriemement, le juge de la Cour de district a sou- 
ligne que l’affaire «s’est deroulee de la fa^on la plus 
inhabituelle et ardue». Toutefois, le fait que les proce¬ 
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nouveau proces ou une nouvelle preuve a ete produite~. 
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wardship. Appeal and cross-appeal dismissed, 
L’Heureux-Dube J. dissenting on the cross-appeal. 


John M. Bums, W. Glen How, Q.C., and David 
C. Day, Q.C., for the appellants. 

Alexander Duncan, for the respondent the Chil¬ 
dren’s Aid Society of Metropolitan Toronto. 

Debra Paulseth, for the respondent the Official 
Guardian of Ontario. 

Janet E. Minor and Robert E, Chamey, for the 
respondent the Attorney General for Ontario. 

Roslyn J. Levine, Q.C., for the intervener the 
Attorney General of Canada. 

Isabelle Hamois, for the intervener the Attorney 
General of Quebec. 

The following are the reasons delivered by 

Lamer C J. — I have had the benefit of reading 
the reasons of Justice La Forest and the joint rea¬ 
sons of Justices Iacobucci and Major. I am in 
agreement with them with respect to the result of 
this appeal. For the reasons stated by my col¬ 
leagues Iacobucci and Major JJ., I agree that the 
impugned provisions of the Child Welfare Act, 
R.S.O. 1980, c. 66, now repealed, do not violate 
the freedom of religion guaranteed by s. 2(a) of the 
Canadian Charter of Rights and Freedoms. With 
respect to the analysis under s. 7 of the Charter, 
however, I have arrived at this result for reasons 
that are different from those of my colleagues. 
More specifically, I am of the opinion that the lib¬ 
erty interest protected by s. 7 has not been 
infringed because it includes neither the right of 
parents to choose (or refuse) medical treatment for 
their children nor, more generally, the right to 
bring up or educate their children without undue 
interference by the state. While this type of liberty 
(“parental liberty”) is important and fundamental 
within the more general concept of the autonomy 
or integrity of the family unit, it does not fall 
within the ambit of s. 7. 


tant fin a la tutelle. Pourvoi principal et pourvoi 
incident rejetes, le juge L’Heureux-Dube est dissi- 
dente quant au pourvoi incident. 

John M. Bums, W. Glen How, c.r., et David C. 
Day, c.r., pour les appelants. 

Alexander Duncan, pour 1’intimee la Children’s 
Aid Society of Metropolitan Toronto. 

co 

Debra Paulseth, pour F intime le tuteur public'Jle 
1’ Ontario. 

□ 

Janet E. Minor et Robert E. Chamey, pour Pin- 
time le procureur general de 1’Ontario. ^ 

CD 

CD 

Roslyn J. Levine, c.r., pour l’intervenant le pfo- 
cureur general du Canada. 

Isabelle Hamois, pour Fintervenant le procureur 
general du Quebec. 

Les motifs suivants ont ete rendus par 

Le juge en chef Lamer — J’ai eu l’avantage de 
prendre connaissance des motifs du juge La Forest, 
ainsi que des motifs conjoints des juges Iacobucci 
et Major. Je suis d’accord avec eux quant a 1’issue 
du present pourvoi. Pour les motifs exprimes par 
mes collegues les juges Iacobucci et Major, je con- 
viens que les dispositions contestees de la Child 
Welfare Act, R.S.O. 1980, ch. 66, maintenant abro- 
gee, ne violent pas la liberte de religion garantie 
par Pal. 2d) de la Charte canadienne des droits et 
libertes. En ce qui a trait a 1’analyse fondee sur 
Part. 7 de la Charte, j’arrive cependant a ce resul- 
tat pour des motifs differents de ceux de mes col¬ 
legues. Plus particulierement, je suis d’avis que le 
droit a la liberte protege par Part. 7 n’a pas ete 
viole parce qu’il n’inclut ni le droit des parents de 
choisir (ou de refuser) un traitement medical pour 
leurs enfants, ni, d’une fay on plus generale, celui 
d’elever ou d’eduquer leurs enfants sans ingerence 
indue de la part de l’fitat. Bien qu’important et 
fondamental a l’interieur du concept plus general 
de Pautonomie ou de F integrity de P unite fami- 
liale, ce type de liberte (la «liberte parentale») ne 
releve pas du champ d’application de Part. 7. 
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The Liberty Interest Protected by s. 7 of the 

Charter 

In Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 
486, at p. 500, I clearly expressed my agreement 
with the opinion of Wilson J., who had said in 
Singh v. Minister of Employment and Immigration, 
[1985] 1 S.C.R. 177, at p. 205, that “it is incum¬ 
bent upon the Court to give meaning to each of the 
elements, life, liberty and security of the person, 
which make up the ‘right’ contained in s. 7”. How¬ 
ever, in analysing the rights protected by s. 7 of the 
Charter, this Court has often taken an exclusionary 
approach or has preferred to refrain from expres¬ 
sing an opinion as to the scope of the rights pro¬ 
tected and has instead concluded that the 
impugned legislation complied with the principles 
of fundamental justice. Although the question in 
the case at bar could also be disposed of, as Tarno- 
polsky J.A. of the Court of Appeal did ((1992), 10 
O.R. (3d) 321), by holding simply that, assuming 
that the type of liberty claimed by the appellants is 
protected by s. 7 of the Charter, the impugned stat¬ 
ute does not violate the principles of fundamental 
justice, nevertheless I believe that it is necessary, 
having regard to the opinion expressed by my col¬ 
league La Forest J., to take time to consider the 
nature of the liberty interest which, in my view, is 
constitutionally protected in the context of s. 7 of 
the Charter. 

With the exception of certain remarks by Wilson 
J., this Court has never really, up to this point, 
examined the concept of liberty in s. 7 except in 
close connection with the context of the criminal 
or penal law, by which the state takes action, 
through the courts or other agencies, to create or 
punish offences or, more generally, to exercise 
coercive power over certain human activities. 

In R. v. Jones, [1986] 2 S.C.R. 284, the appel¬ 
lant, a pastor of a fundamentalist church, educated 
his children and others in a school program operat¬ 
ing in the church basement. He had refused both to 
send his children to public school and to seek an 
exemption as required by the Alberta School Act. 
He was charged with several counts of truancy, an 
offence for which the Act provided for punishment 


Le droit a la liberte garanti par Fart. 7 de la Charte 

Dans le Renvoi: Motor Vehicle Act de la C.-B., 
[1985] 2 R.C.S. 486, a la p. 500, j’ai clairement 
expriine mon accord avec Fopinion du juge Wil¬ 
son qui avait dit, dans Singh c. Minisire de I’Em- 
ploi et de l’Immigration, [1985] 1 R.C.S. 177, a la 
p. 205, qu’il «incombe a la Cour de prdciser le sens 
de chacun des elements, savoir la vie, la liberte et 
la securite de la personne, qui constituent le 
«droit» mentionne a l’art. 7». Toutefois, en proce- 
dant a Fanalyse des droits garantis par Fart. 7 de la 
Charte, notre Cour a souvent procede pax - exclu¬ 
sion ou encore prefere s’abstenir de se prononcer 
sur la portee des droits proteges pour plutot con- 
clure que la legislation attaquee respectait les prin- 
cipes de justice fondamentale. Quoique, comme Fa 
fait le juge Tarnopolsky de la Cour d’appel 
((1992), 10 O.R. (3d) 321), la presente question 
pourrait egalement etre tranchee en statuant sim- 
plement qu’en presumant que le type de liberte 
dont se reclament les appelants est protege par 
Fart. 7 de la Charte, la loi contestee ne viole pas 
les principes de justice fondamentale, je crois 
neanmoins necessaire, compte tenu de Fopinion 
exprimee par mon collegue le juge La Forest, de 
m’attarder sur la nature du droit a la liberte qui, 
selon moi, beneficie d’une protection constitution- 
nelle dans le contexte de Fart. 7 de la Charte. 

A Fexception de certaines remarques du juge 
Wilson, notre Cour n’a, jusqu’a maintenant, jamais 
vraiment envisage le concept de liberte de Fart. 7 
autrement qu’en relation etroite avec le contexte 
du droit criminel ou penal par lequel l’Etat inter- 
vient, par l’entremise des tribunaux ou d’autres 
organismes, pour criminaliser, punir ou, d’une 
fa?on plus generate, exercer un pouvoir de coerci- 
tion sur certaines activites humaines. 

Dans Farret R. c. Jones, [1986] 2 R.C.S. 284, 
Fappelant, pasteur d’une eglise fondamentaliste, 
eduquait ses enfants ainsi que d’autres dans le 
cadre d’un programme scolaire donne dans le 
sous-sol de Feglise. II avait refuse tant de les 
envoyer a Fecole publique que de demander une 
exemption comme l’exigeait la School Act de F Al¬ 
berta. II a ete inculpe en vertu d’accusations de 


1995 CanLII 115 (SCC) 







332 


b. (R.) V. CHILDREN’S aid Lamer C.J. 


[1995] 1 S.C.R. 


by imprisonment in default of payment of the pre¬ 
scribed fine. The appellant argued that the 
impugned provisions of the Act in issue infringed 
his freedom of religion as guaranteed by s. 2(a) of 
the Charter and deprived him, contrary to s. 7, of 
his freedom to educate his children as he saw fit, in 
that the restrictions imposed by the Act with 
respect to evidence of efficient instruction pre¬ 
vented him from making a full answer and 
defence. 


La Forest L, who wrote the reasons for the 
majority of this Court, concluded that assuming 
that liberty as used in s. 7 included the right of par¬ 
ents to educate their children as they saw fit, the 
impugned provisions did not deprive them of that 
right in a manner that was not in accordance with 
the principles of fundamental justice. Wilson L, 
dissenting, concluded, for herself alone, that the 
“liberty” protected by s. 7 includes the right of par¬ 
ents to bring up and educate their children in 
accordance with their conscientious beliefs. Refer¬ 
ring first to p. 205 of the decision in Singh v. Min¬ 
ister of Employment and Immigration , supra, in 
which she had written, citing a passage from Board 
of Regents of Stale Colleges v. Roth, 408 U.S. 564 
(1972), “that the concepts of the right to life, the 
right to liberty, and the right to security of the per¬ 
son are capable of a broad range of meaning”, she 
then noted, at p. 317, the full and generous inter¬ 
pretation given to the expression “liberty” by the 
United States Supreme Court, at p. 399 of the deci¬ 
sion in Meyer v. Nebraska, 262 U.S. 390 (1923): 

Without doubt, it denotes not merely freedom from bod¬ 
ily restraint but also the right of the individual to con¬ 
tract, to engage in any of the common occupations of 
life, to acquire useful knowledge, to marry, to establish 
a home and bring up cliildren, to worship God accord¬ 
ing to the dictates of his own conscience, and generally 
to enjoy those privileges long recognized ... as essen¬ 
tial to the orderly pursuit of happiness by free men. 


She then cited a passage from the comments of 
Dickson C.J. who wrote, in his examination of the 


non-frequentation scolaire de la part de ses enfants, 
infraction pour laquelle la loi prevoyait une peine 
d’emprisonnement, a defaut du paiement de 
l’amende prescrite. L’appelant a fait valoir que les 
dispositions contestees de la loi en cause violaient 
sa liberte de religion garantie par l’al. 2a) de la 
Charte et le privaient, en violation de l’art. 7, de sa 
libertd d’eduquer ses enfants comme il l’entendqi^ 
en ce que les restrictions imposees par la Loi eft 
matiere de preuve de la conformite de son ensei 
gnement l’empechaient d’opposer une defense 
pleine et entiere. 

c 

Le juge La Forest qui a redige les motifs de 
notre Cour a la majorite a conclu qu’en presumdfit 
que la liberte, au sens de l’art. 7, comprenait ft 
droit des parents d’eduquer leurs enfants comme 
ils l’entendaient, les dispositions contestees ne les 
privaient pas de ce droit d’une maniere non con- 
forme aux principes de justice fondamentale. Pour 
sa part, le juge Wilson, dissidente, conclut, pour 
son propre compte seulement, que la «liberte» pro¬ 
tegee a l’art. 7 inclut le droit des parents d’elever 
et d’eduquer leurs enfants conformement a leur 
conscience et a leurs croyances. Se referant 
d’abord a la p. 205 de l’arret Singh c. Ministre de 
I’Emploi et de VImmigration, precite, ou elle avait 
ecrit, en citant un extrait de 1’arret Board of 
Regents of State Colleges c. Roth, 408 U.S. 564 
(1972), que «les concepts du droit a la vie, du droit 
a la liberte et du droit a la securite de sa personne 
peuvent avoir plusieurs acceptions», elle souligne 
ensuite, a la p. 317, [’interpretation large et gene- 
reuse que la Cour supreme des Etats-Unis a donnee 
au terme «liberte» a la p. 399 de l’arret Meyer c. 
Nebraska , 262 U.S. 390 (1923): 

[TRADUCTION] Ce terme s’entend sans aucun doute non 
seulement de 1’absence de contrainte physique mais ega- 
lement du droit des particuliers de contracter, de vaquer 
aux occupations ordinaires de la vie, d’acquerir des con- 
naissances utiles, de se marier, de fonder un foyer et 
d’elever des enfants, d’adorer Dieu selon sa conscience 
et, en general, de jouir des privileges reconnus depuis 
longtemps [.. J comme etant essentiels a la poursuite du 
bonheur par les hommes libres. 

Elle cite ensuite un extrait des commentaires du 
juge en chef Dickson qui, en examinant le role et 
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role and scope of s. 1 of the Charter in R. v. Oakes, 
[1986] 1 S.C.R. 103, at p. 136: 

The Court must be guided by the values and principles 
essential to a free and democratic society which I 
believe embody, to name but a few, respect for the 
inherent dignity of the human person, commitment to 
social justice and equality, accommodation of a wide 
variety of beliefs, respect for cultural and group identity, 
and faith in social and political institutions which 
enhance the participation of individuals and groups in 
society. 

Before concluding that the “right to liberty” pro¬ 
tected by s. 7 of the Charter includes the right of 
parents to bring up and educate their children in 
accordance with their conscientious beliefs, subject 
to the rights of the community, she added, at 
p. 318: 

I believe that the framers of the Constitution in guar¬ 
anteeing “liberty” as a fundamental value in a free and 
democratic society had in mind the freedom of the indi¬ 
vidual to develop and realize his potential to the full, to 
plan his own life to suit his own character, to make his 
own choices for good or ill, to be non-conformist, idio¬ 
syncratic and even eccentric — to be, in to-day’s par¬ 
lance, “his own person” and accountable as such. 


In R. v. Morgentaler, [1988] 1 S.C.R. 30, this 
Court undertook a similar examination of the con¬ 
stitutionality of s. 251 of the Criminal Code, 
R.S.C. 1970, c. C-34, in relation to the rights pro¬ 
tected by s. 7 of the Charter. In that case the state, 
as a general rule, forced a woman, by threat of 
criminal sanction, to carry the foetus to term. In a 
few clearly defined, exceptional cases, however, 
therapeutic abortion was permitted when the crite¬ 
ria and procedural requirements laid down had first 
been met. However, a woman who underwent an 
abortion without complying with the criteria and 
formalities, and the practitioner who procured it, 
were liable to a sentence of imprisonment. 


A majority of this Court concluded, although for 
varying reasons, that the legislative scheme set 


la portee de 1’ article premier de la Charte, ecrit 
dans 1’arret R. c. Oakes, [1986] 1 R.C.S. 103, a la 
p. 136: 

Les tribunaux doivent etre guides par des valeurs et des 
principes essentiels a une societe libre et ddmocratique, 
lesquels comprennent, selon moi, le respect de la dignity 
inherente de 1’etre humain, la promotion de la justice et 
de 1’egalite sociales, 1’acceptation d’une grande diver¬ 
sity de croyances, le respect de chaque culture et de 
chaque groupe et la foi dans les institutions sociales et 
politiques qui favorisent la participation des particuliers 
et des groupes dans la societe. 

Avant de conclure que le «droit a la liberte» pro¬ 
tege par l’art. 7 de la Charte inclut, dans la limite 
du respect des droits de la collectivite, le droit des 
parents d’elever et d’eduquer leurs enfants confor- 
mement a leur conscience et a leurs croyances, elle 
ajoute, a la p. 318: 

Je crois que les redacteurs de la Constitution en 
garantissant la «liberte» en tant que valeur fondamentale 
d’une societe libre et democratique, avaient a 1’esprit la 
liberie pour 1’individu de se d6velopper et de realiser 
son potentiel au maximum, d’etablir son propre plan de 
vie, en accord avec sa personnalite; de faire ses propres 
choix, pour le meilleur ou pour le pire, d’etre non con- 
formiste, original et meme excentrique, d’etre, en lan- 
gage courant, «lui-meme» et d’etre responsable en tant 
que tel. 

Dans R. c. Morgentaler, [1988] 1 R.C.S. 30, 
notre Cour a ete amende it examiner, de fa$on sem- 
blable, la constitutionnalite de l’art. 251 du Code 
criminel, S.R.C. 1970, ch. C-34, en regard des 
droits proteges par fart. 7 de la Charte. Dans cette 
affaire, l’Etat, d’une fagon generate, forfait la 
femme, sous la menace d’une sanction criminelle, 
it mener le foetus a terrne. Dans quelques cas 
exceptionnels bien circonscrits, favortement thera- 
peutique etait cependant permis lorsque les criteres 
et exigences procedurales prescrites etaient preala- 
blement remplis. Toutefois, la femme qui subissait 
favortement alors que les criteres et formalites 
n’avaient pas dte respectes, de meme que le prati- 
cien qui le lui procurait, etaient passibles d’une 
peine d’einprisonnement. 

Notre Cour a la majorite a conclu, quoique pour 
des raisons differentes, que le regime legislatif 
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forth in s. 251 of the Code violated the right to 
security of the person that is protected by s. 7 of 
the Charter and that the procedural requirements 
and restrictions laid down in s. 251 permitting a 
“legal” abortion to be obtained did not comply 
with the principles of fundamental justice. How¬ 
ever, the question of whether the “right to liberty” 
protected by s. 7 had been violated was not 
addressed by the majority. Speaking for herself 
alone, Wilson J. stated that she was of the opinion 
that s. 251 of the Code violated not only the right 
to security of the person but also the right to lib¬ 
erty, also protected by s. 7, as well as the freedom 
of conscience guaranteed in s. 2(a) of the Charter. 
According to Wilson J., it may be concluded from 
the purpose of the Charter and from s. 7 thereof 
that the “right to liberty” guarantees to every indi¬ 
vidual, free from state intervention, a degree of 
personal autonomy over important decisions inti¬ 
mately affecting his or her private life, in order to 
preserve the human dignity of individuals and 
enable them to feel self-worth and exercise self- 
determination. She based that assertion on her 
analysis of the American jurisprudence on the sub¬ 
ject of liberty, and on the comments of Dickson 
CJ. in Oakes, supra, and in R. v. Big M Drug Mart 
Ltd., [1985] 1 S.C.R. 295, where he wrote, at 
p. 346: 

It should also be noted, however, that an emphasis on 
individual conscience and individual judgment also lies 
at the heart of our democratic political tradition. The 
ability of each citizen to make free and informed deci¬ 
sions is the absolute prerequisite for the legitimacy, 
acceptability, and efficacy of our system of self-govern¬ 
ment. It is because of the centrality of the rights associ¬ 
ated with freedom of individual conscience both to basic 
beliefs about human worth and dignity and to a free and 
democratic political system that American jurisprudence 
has emphasized the primacy or “firstness” of the First 
Amendment. It is this same centrality that in my view 
underlies their designation in the Canadian Charter of 
Rights and Freedoms as “fundamental”. They are the 
sine qua non of the political tradition underlying the 
Charter. 


Wilson J. concluded, at p. 167: “This conception 
of the proper ambit of the right to liberty under our 


enonce a Fart. 251 du Code violait le droit a la 
securite de la personne protege par Tart. 7 de la 
Charte et que les exigences procedurales et les res¬ 
trictions enoncees a Tart. 251, permettant l’obten- 
tion d’un avortement «legal», n’etaient pas con- 
formes aux principes de justice fondamentale. La 
question de la violation du «droit a la liberte» 
garanti par 1’art. 7 n’a toutefois pas etc abordee par 
la majority. S’exprimant en son propre nom settle¬ 
ment, le juge Wilson s’est dite d’avis que l’art. 251 
du Code violait non seulement le droit a la security 
de sa personne mais egalement le droit a la liberie, 
egalement protege par Fart. 7, de meme querjla 
liberte de conscience garantie par l’al. 2a) de§la 
Charte. Suivant le juge Wilson, Fobjet de^Ia 
Charte et de son art. 7 permettent de conclure que 
le «droit a la liberte» garantit a chaque individu, 
sans intervention de l’fitat, une marge d’autonomie 
personnelle sur les decisions importantes et fonda- 
mentales touchant intimement a sa vie privee afin 
de preserver sa dignite humaine, de lui faire pren¬ 
dre conscience de sa propre valeur et d’assurer son 
autonomie. Elle fonde cette affirmation sur F ana¬ 
lyse qu’elle fait de la jurisprudence americaine 
traitant de la liberte et sur les commentaires du 
juge en chef Dickson dans Farret Oakes, precite, et 
dans Farret R. c. Big M Drug Mart Ltd., [1985] 1 
R.C.S. 295, oil il ecrit, h la p. 346: 

Toutefois, il faut aussi remarquer que Finsistance sur 
la conscience et le jugement individuels est egalement 
au cu'ur de notre tradition politique democratique. La 
possibilite qu’a chaque citoyen de prendre des decisions 
libres et eclairees constitue la condition sine qua non de 
la legitimite, de l’acceptabilite et de Feffieacite de notre 
systeme d’auto-determination. C’est prccisement parce 
que les droits qui se rattachent a la liberty de conscience 
individuelle se situent au cceur non seulement des con¬ 
victions fondamentales quant a la valeur et a la dignite 
de l’etre humain, mais aussi de tout systeme politique 
libre et democratique, que la jurisprudence americaine a 
insiste sur la primaute ou la preeminence du Premier 
amendement. A mon avis, c’est pour cette meme raison 
que la Charte canadienne des droits et libertis parle de 
liberies «fondamentales». Celles-ci constituent le fonde- 
ment meme de la tradition politique dans laquelle s’in- 
sere la Charte. 

Le juge Wilson conclut, a la p. 167: «Cette con¬ 
ception de la portee qu’il convient de donner au 
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Charter is consistent with the American jurispru¬ 
dence on the subject.” She recognized, however, 
that care must undoubtedly be taken to avoid a 
mechanical application of concepts developed in 
different cultural and constitutional contexts. 


Thus, relying primarily on the comments of 
Dickson C.J. in R. v. Oakes and R. v. Big M Drug 
Mart Ltd. and on the American experience which, 
with the Fifth and Fourteenth Amendments, has 
given a broad interpretation to the concept of “lib¬ 
erty” and elevated the concept of the “integrity of 
the family unit” and of “parental rights” to the con¬ 
stitutional level, Wilson J. in Jones and 
Morgentaler expressly extended the ambit of the 
concept of the “right to liberty” in s. 7 to include 
protection of parents’ right to bring up and educate 
their children in accordance with their conscien¬ 
tious beliefs and a woman’s right to decide to ter¬ 
minate a pregnancy. I would note, however, that in 
both these cases the factual context in which Wil¬ 
son J. made these comments was one in which the 
state was interfering in individual and personal 
choices in order to turn particular behaviour into a 
criminal offence. 

To resolve the instant appeal my colleague 
La Forest J. proposes an approach analogous to the 
one adopted by Wilson J. I cannot concur in this 
interpretation, which is in my opinion, and I say 
this with great respect, wrong for several reasons. 

Fust, 1 have aheady stated at p. 498 of Re B.C. 
Motor Vehicle Act and at p. 1171 of Reference re 
ss. 193 and 195.1(l)(c) of the Criminal Code 
(Man.), [1990] 1 S.C.R. 1123, that I rejected the 
application of the series of American decisions to 
the interpretation of s. 7 and the definition of the 
expression “liberty” in the context of our Charter, 
because those decisions were made in a specific 
historical context which, inter alia, does not have 
either s. 52 of the Constitution Act or the internal 
checks and balances of ss. 1 and 33 of the Charter, 
nor even an equivalent of s. 7 itself. In addition, 
these decisions ignore the fundamental differences 
in the structure and formulation of the two consti- 


droit a la liberte sous le regime de notre Charte est 
conforme a la jurisprudence americaine sur le 
sujet.» Elle reconnait cependant qu’il faut sans 
doute prendre garde d’appliquer mecaniquement 
des concepts elabores dans des conlextes culturels 
et constitutionnels differents. 

Ainsi, s’appuyant principalement sur les com- 
mentaires du juge en chef Dickson dans les arrets 
R. c. Oakes et R. c. Big M Drug Mart Ltd. et sur 
P experience amdricaine qui, avec les Cinquieme et 
Quatorzieme amendements, a donne une interpre¬ 
tation large au concept de «liberte» pour y elever 
la notion «d’integrity de 1’unite familiale» et de 
«droits parentaux» au niveau constitutionnel, le 
juge Wilson a, dans les arrets Jones et Morgenta¬ 
ler, explicitement etendu la portee du concept de 
«droit a la liberte» de l’art. 7 a la protection du 
droit des parents d’elever et d’eduquer leurs 
enfants conformement a leur conscience et a leurs 
croyances, et a celle du droit, pour la femme, de 
decider d’interrompre une grossesse. Je soulignerai 
toutefois que, dans ces deux arrets, les commen- 
taires du juge Wilson ont ete faits dans un contexte 
factuel ou l’Etat empietait sur les choix individuels 
et personnels pour eriger en infraction criminelle 
un comportement determine. 

Pour la solution du present pourvoi, mon col- 
legue le juge La Forest propose une approche ana¬ 
logue a celle adoptee par le juge Wilson. Je ne 
peux concourir a cette interpretation qui, soit dit en 
toute deference, est a mon avis erronee pour plu- 
sieurs raisons. 

D’une part, j’ai d6jh mentionne, a la p. 498 du 13 
Renvoi: Motor Vehicle Act de la C.-B., et a la p. 

1171 du Renvoi relatif a I’art. 193 et a I’al. 
195.1(l)c) du Code criminel (Man.), [1990] 1 
R.C.S. 1123, que je rejetais l’application de la serie 
de decisions americaines a Pinterpretation de l’art. 

7 et ^ la definition du terme «liberte» dans le con¬ 
texte de notre Charte parce que celles-ci ont ete 
rendues dans un contexte historique particulier oil 
on ne trouve ni l’art. 52 de la Loi constitutionnelle 
de 1982, ni le controle interne de Particle premier 
et de Part. 33 de la Charte, ni Pequivalent de Part. 

7 lui-meme. De plus, ces decisions ignorent les dif¬ 
ferences fondamentales de structure et de formula- 
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tutions, which mandate distinct interpretations. 
Moreover, while I do not deny the wisdom and 
accuracy of the various comments by Dickson C.J., 
cited earlier by Wilson J. and in the present case by 
La Forest J., I am nonetheless of the view that 
those comments must be given limited application 
in analysing and interpreting s. 7 of the Charter. 
They must be seen in the context in which they 
were written. In the comment cited from Oakes, 
Dickson C.J. listed various essential values and 
principles that must guide the courts in interpreting 
Charter provisions. I note that those values and 
principles are essentially connected with the funda¬ 
mental freedoms and various categories of rights 
found in the Charter. It therefore appears to me 
that Dickson C.J. was speaking primarily of the 
purpose of the Charter when taken as a whole. 
Moreover, his comment cited from Big M Drug 
Mart Ltd. refers expressly to the ability of each cit¬ 
izen to make free and informed decisions as 
aspects of the right to freedom of conscience . 


I do not believe that the mere presence of the 
word “liberty" in s. 7 means that we can transpose 
these comments by Dickson C.J. into that section 
without distinction or nuance. Not all individual 
freedoms are recognized, a priori, as fundamental 
values of our society. The text of s. 1 in no way 
suggests this; it says simply that “[tjhe Canadian 
Charter of Rights and Freedoms guarantees the 
rights and freedoms set out in it . . .” (emphasis 
added). With due respect for the contraiy opinion, 
1 am not prepared to recognize that, by including 
the expression “right to liberty” in s. 7, the framers 
of the Charter intended to protect “liberty” in its 
broadest sense or in all its dimensions. The com¬ 
ments made by Dickson C.J. are certainly very 
proper and apposite but they are most meaningful 
when we consider them in reference to the princi¬ 
ples that must guide the courts in interpreting the 
freedoms set out in the Charter. In my view, those 
freedoms are the freedoms guaranteed in particular 
by ss. 2 and 6. The other provisions, as their very 
wording indicates, refer to rights, although it is 


tion entre les deux constitutions, lesquelles com- 
mandent des interpretations distinctes. Par ailleurs, 
sans nier la sagesse et la justesse des differents 
commentaires du juge en chef Dickson, cites ante- 
rieurement par le juge Wilson et, en l’espece, par 
le juge La Forest, je suis ncanmoins d’avis que 
ceux-ci doivent recevoir une application limitee 
lors de l’analyse et de 1’interpretation de Part. 7 d© 
la Charte. Us doivent etre replaces dans le context^ 
dans lequel ils ont ete ecrits. Dans le commentairgj 
rapporte de 1’arret Oakes, le juge en chef Dickson: 
rappelle differentes valeurs et prineipes essenticls 
qui doivent guider les tribunaux lors de Tinterpre¬ 
tation des dispositions de la Charte. Or, je constate) 
que cette enumeration se rattache essentiellemerjg 
aux libertes fondamentales et aux differentes cateSi 
gories de droits qui figurent dans la Charte. II 
m’apparait done que le juge en chef Dickson s’est 
d’abord exprime sur l’objet de la Charte conside- 
ree dans son ensemble. En outre, dans son com- 
mentaire tire de Tarret Big M Drug Mart Ltd., il 
mentionne explicitement la possibility qu'a chaque 
citoyen de prendre des decisions libres et eclairees 
en tant qu’aspects du droit a la liberte de cons¬ 
cience . 

Je ne crois pas que la simple presence du terme 
«liberte» dans le texte de Part. 7 permette, sans 
distinction ni nuance, d’y transposer ces propos du 
juge en chef Dickson. Ce ne sont pas toutes les 
libertes individuelles qui, a priori, sont reconnues 
comrae des valeurs fondamentales de notre societe. 
Le texte de Particle premier ne laisse rien entendre 
de tel; il dit simplement que «[1]a Charte cana- 
dienne des droits et libertes garantit les droits et 
libertes qui y sont cnonces » (je souligne). En toute 
deference pour P opinion contraire, je ne suis pas 
dispose a reconnaitre que, par Pinclusion de l’ex- 
pression «droit a la liberte» a Part. 7, les redacteurs 
de la Charte ont voulu proteger la «liberte» dans 
son sens le plus large ou dans toutes ses dimen¬ 
sions. Les commentaires du juge en chef Dickson 
sont certes tres justes et pertinents mais ils pren- 
nent toute leur signification dans la mesure ou ils 
renvoient aux prineipes qui doivent guider les tri¬ 
bunaux dans 1’interpretation des libertes enoncees 
dans la Charte. A mon avis, ces libertes sont celles 
garanties notamment par les art. 2 et 6. Les autres 
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possible that a number of them could ground cer¬ 
tain freedoms. Thus the “right to liberty” protected 
by s. 7 is not, within the meaning of the Charter, a 
fundamental freedom of the individual; it is a fun¬ 
damental rig ht which may be limited only in 
accordance with the principles of fundamental jus¬ 
tice. 


Although it is recognized that through judicial 
interpretation the courts are called upon to play an 
important creative and necessary role, which 
indeed enables the law to change and adapt con¬ 
stantly to our society, nevertheless such interpreta¬ 
tion must be strictly limited and circumscribed by 
the guidelines laid down by the Constitution or die 
legislation that our country, through its elected 
leaders and representatives, has adopted. Thus 
while, as this Court has repeatedly said, we must 
adopt a large and liberal interpretation of the Char¬ 
ter, this does not in any way mean that its provi¬ 
sions can be given whatever interpretation might 
be deemed useful or convenient. The flexibility of 
the principles it expresses does not give us author¬ 
ity to distort their true meaning and purpose, nor to 
manufacture a constitutional law that goes beyond 
the manifest intention of its framers. I am therefore 
entirely in agreement with McIntyre J., who wrote, 
at p. 394 of Reference re Public Sendee Employee 
Relations Act (Alta.), [1987] 1 S.C.R. 313: 


... while a liberal and not overly legalistic approach 
should be taken to constitutional interpretation, the 
Charter should not be regarded as an empty vessel to be 
filled with whatever meaning we might wish from time 
to time. 

This Court has already held that the purposive 
method of interpretation must be adopted when we 
are seeking to define the nature and scope of a 
freedom or right guaranteed by the Charter. In R. 
v. Big M Drug Mart Ltd., Dickson J. stated, at 
p. 344: 

This Court has already, in some measure, set out the 
basic approach to be taken in interpreting the Charter. 
In Hunter v. Southern Inc., [1984] 2 S.C.R. 145, this 


dispositions, comme l’indique leur texte meme, 
visent plutot des droits, meme s’il est possible 
qu’un certain nombre d’entre eux puissent sous- 
tendre certaines libertes. Ainsi, le «droit a la 
liberte» garanti par l’art. 7 n’est pas, au sens de la 
Charte, une liberte fondamentale de Tindividu; 
e’est un droit fondamental qui ne peut etre restreint 
qu’en conformity avec les principes de justice fon¬ 
damentale. 

Meme s’il est reconnu que les cours de justice, 
par le biais de 1’interpretation judiciaire, sont appe- 
ldes a jouer un role creatif important et necessaire 
qui permet, certes, 1’evolution du droit et son adap¬ 
tation constante a notre societe, il demeure nean- 
moins que cette interpretation doit etre strictement 
limitee et encadree par les balises fixees par la 
Constitution ou les lois dont s’est dote notre pays 
par Tentremise de ses dirigeants et representants 
elus. Ainsi, quoiqu’il faille, comme notre Cour l’a 
souvent repete, adopter une interpretation large et 
liberate de la Charte, il n’en decoule pas pour 
autant que ses dispositions peuvent recevoir toute 
interpretation que Ton pourrait juger utile ou 
opportun de leur donner. La souplesse des prin¬ 
cipes qu’elle vehicule ne nous autorise pas a en 
denaturer le sens et Tobjet veritables, ou encore a 
forger un droit constitutionnel qui outrepasse Tin- 
tention manifeste de ses redacteurs. Je suis done 
entierement d’accord avec le juge McIntyre qui, a 
la p. 394 du Renvoi relatif a la Public Sendee 
Employee Relations Act (Alb.), [1987] 1 R.C.S. 
313, ecrivait: 

... bien qu’il faille adopter une attitude liberate et pas 
trop formaliste en matiere d’interpretation constitution- 
nelle, la Charte ne saurait etre consideree comme un 
simple contenant, a meme de recevoir n’importe quelle 
interpretation qu’on pourrait vouloir lui donner. 

Notre Cour a deja juge que le mode d’interpreta- 
tion en fonction de Tobjet vise doit etre adopte 
lorsque Ton cherche a circonscrire la nature et la 
portee d’une liberte ou d’un droit garanti par la 
Charte. Dans R. c. Big M Drug Mart Ltd., le juge 
Dickson declare, a la p. 344: 

Cette Cour a deja, dans une certaine mesure, enonce 
la fafon fondamentale d’aborder Tinterpretation de la 
Charte. Dans Tarret Hunter c. Southam Inc., [1984] 2 
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Court expressed the view that the proper approach to the 
definition of the rights and freedoms guaranteed by the 
Charter was a purposive one. The meaning of a right or 
freedom guaranteed by the Charter was to be ascer¬ 
tained by an analysis of the purpose of such a guarantee; 
it was to be understood, in other words, in the light of 
the interests it was meant to protect. [Emphasis in origi¬ 
nal.] 

In my view this analysis is to be undertaken, and the 
purpose of the right or freedom in question is to be 
sought by reference to the character and the larger 
objects of the Charter itself, to the language chosen to 
articulate the specific right or freedom, to the historical 
origins of the concepts enshrined , and where applicable, 
to the meaning and purpose of the other specific rights 
and freedoms with which it is associated within the text 
of the Charter. The interpretation should be, as the judg¬ 
ment in Southam emphasizes, a generous rather than a 
legalistic one, aimed at fulfilling the purpose of the 
guarantee and securing for individuals the full benefit of 
the Charter’s protection. [Emphasis added.] 

Thus the wording of the provision, its structure, 
the context in which it is found, the relationship 
there may be between it and the other provisions, 
as well as the historical context in which the Char¬ 
ter was adopted, are all factors that must be taken 
into consideration in seeking to identify the pur¬ 
pose of a protected right or freedom, in order to 
preserve the coherence of the entire constitutional 
text and maintain the integrity of the intention of 
Parliament. A proper and prudent interpretation of 
the Charter is especially necessary because it is a 
constitutional document of great import that cannot 
be altered by a mere statutory amendment if this 
Court were to misunderstand or err as to the scope 
of the rights and freedoms to which exceptional 
protection is afforded. 


Section 7 of the Charter provides: 

7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental 
justice. 

and the French version reads as follows: 

7. Chacun a droit a la vie, a la liberie et h la securite 
de sa personne; il ne peut Stre porte atteinte h. ce droit 


R.C.S. 145, la Cour a exprime l’avis que la fa 9 on 
d’aborder la definition des droits et des liberies garantis 
par la Charte consiste a examiner l’objet vise. Le sens 
d’un droit ou d’une liberie garantis par la Charte doit 
etre verifie au moyen d’une analyse de I’ objct d’une 
telle garantie; en d’autres termes, ils doivent s’interpre¬ 
ter en fonction des interets qu’ils visent a proteger, 
[Souligne dans I’original.] 

A mon avis, il faut faire cette analyse et l’objet QiU 
droit ou de la liberie en question doit etre determine^ 
fonction de la nature et des objectifs plus larges de[^a 
Charte elle-meme, des termes choisis pour cnoncer ce 
droit ou cette liberie, des origines historiques des con¬ 
cepts enchasses et, s’il y a lieu, en fonction du sens et -le 
l’objet des autres liberies et droits particuliers qui f-y 

rattachent selon le texte de la Charte. Comme on le sq>$- 
ligne dans 1 ’ airet Southam , 1’interpretation doit She lil^- 
rale plutot que formaliste et viser a reali s er l’objet dc'Ta 
garantie et & assurer que les citoyens beneficient pleine- 
ment de la protection accordee par la Charte. [Je sou- 
ligne.J 

Ainsi, le texte de la disposition, sa structure, le 
contexte dans lequel elle s’insere, le rapport qui 
peut exister entre elle et les autres dispositions, de 
rneme que le contexte historique de 1’ adoption de 
la Charte sont tous des elements qui doivent etre 
pris en consideration lors de la recherche de l’objet 
d’un droit ou d’une liberte proteges afin de preser¬ 
ver la coherence de l’ensemble du texte constitu- 
tionnel et de conserver l’integrite de l’intention du 
legislateur. Une interpretation juste et prudente de 
la Charte est d’autant plus importante qu’il s’agit 
d’un document constitutionnel de tres grande 
valeur qui ne peut etre modifie par simple amende- 
ment legislatif si notre Cour devait se meprendre 
ou se tromper sur la portee des droits et libertes 
auxquels une protection exceptionnelle est accor¬ 
ds. 

L’article 7 de la Charte prevoit: 

7. Chacun a droit k la vie, a la liberte et a la securite 
de sa personne; il ne peut etre porte atteinte a ce droit 
qu’en conformite avec les principes de justice fonda- 
mentale. 

et la version anglaise se lit de la fagon suivante: 

7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
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qu’en conformite avec les principes de justice fonda- 
mentale. 

This section contains only three distinct rights, 
which may be dealt with independently: the right 
to life, the right to liberty and the right to security 
of the person (Singh v. Minister of Employment 
and Immigration, supra , at pp. 204-5; Re B.C. 
Motor Vehicle Act, supra, at p. 500; and R. v. 
Morgentaler, supra, at p. 52). As I said in Re B. C. 
Motor Vehicle Act, at p. 501: 


The principles of fundamental justice, on the other hand, 
are not a protected interest, but rather a qualifier of the 
right not to be deprived of life, liberty and security of 
the person. 

As a qualifier, the phrase serves to establish the parame¬ 
ters of the interests but it cannot be interpreted so nar¬ 
rowly as to frustrate or stultify them. [Emphasis added.] 

Thus, on the one hand, s. 7 means that the pro¬ 
tection afforded to these rights is not absolute; the 
state may limit them as long as it does so in accor¬ 
dance with the principles of fundamental justice. 
On the other hand, the connection drawn between 
the principles of fundamental justice and the pro¬ 
tected rights must be an indication of the nature 
and scope of the rights protected. The liberty in 
question must therefore be one that may be limited 
through the operation of some mechanism that 
involves and actively engages the principles of 
fundamental justice. Principles of fundamental jus¬ 
tice pertain to the justice system. They are 
designed to govern both the means by which one 
may be brought before the judicial system and the 
conduct of judges and other actors once the indi¬ 
vidual is brought within it. Apart from a situation 
in which the state engages the judicial system, it is 
difficult to think of an application for the princi¬ 
ples of fundamental justice. As I said at p. 503 of 
Re B. C. Motor Vehicle Act : 


... the principles of fundamental justice are to be found 
in the basic tenets of our legal system. They do not lie in 
the realm of general public policy but in the inherent 


except in accordance with the principles of fundamental 
justice. 

Cet article ne comprend que trois droits distincts 19 
qui peuvent etre traites separement: le droit a la 
vie, le droit a la liberte et le droit a la securite de la 
personne ( Singh c. Ministre de I’Emploi et de l’Im¬ 
migration, prdcite, aux pp. 204 et 205, Renvoi: 
Motor Vehicle Act de la C.-B., precite, a la p. 500, 
et R. c. Morgentaler, precite, a la p. 52). Comme je 
le mentionne dans le Renvoi: Motor Vehicle Act de 
la 

C.-B., a la p. 501: 

Les principes de justice fondamentale, d’autre part, 
constituent non pas un interet protege, mais plutot un 
modificatif du droit de ne pas se voir porter atteinte it sa 
vie, a sa liberte et it la securite de sa personne. 

A titre de modificatif, cette expression seit it etablir les 
parametres des interets , mais elle ne peut etre interprets 
etroitement au point de les rendre inutiles ou vides de 
sens. [Je souligne.] 

L'article 7 signifie done, d’une part, que la pro¬ 
tection accordee a ces droits n’est pas absolue; 

FEtat peut les restreindre, mais cette atteinte ne 
sera justifiee que dans la mesure ou elle est con- 
forme aux principes de justice fondamentale. 
D’autre part, le lien entre les principes de justice 
fondamentale et les droits proteges doit etre un 
indice de la nature et de la portee des droits pro¬ 
teges. En l’espece, il doit done s’agir d’une liberte 
qui peut etre restreinte par Fintervention d’un 
mecanisme qui fait appel aux principes de justice 
fondamentale et qui les engage activement. Les 
principes de justice fondamentale evoquent le sys- 
lerne d’administration de la justice. Ils sont des¬ 
tines a regir tant la faqon dont une personne peut 
etre amende devant le systeme judiciaire que la 
conduite des juges et des autres intervenants lors- 
que l’individu se retrouve devant ce systeme. En 
dehors d’un contexte ou FEtat fait appel a l’appa- 
reil judiciaire, il est difficile de trouver une appli¬ 
cation aux principes de justice fondamentale. 
Comme je l’affirme, a la p. 503 du Renvoi: Motor 
Vehicle Act de la C.-B.: 

... les principes de justice fondamentale se trouvent 
dans les preceptes fondamentaux de notre systeme juri- 
dique. I ls relevent non pas du domaine de l’ordre public 
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domain of the judiciary as guardian of the justice sys¬ 

tem . [Emphasis added.] 

At pages 1173-74 of Reference re ss. 193 and 
195.1(l)(c) of the Criminal Code (Man.), supra, I 
also expressed the opinion that “[t]he interests pro¬ 
tected by s. 7 are those that are properly and have 
been traditionally within the domain of the judici¬ 
ary” and, more specifically, when the state 
“invokes the judiciary to restrict a person’s physi¬ 
cal liberty through the use of punishment or deten¬ 
tion, when it restricts security of the person, or 
when it restricts other liberties by employing the 
method of sanction and punishment traditionally 
within the judicial realm” (emphasis added). I have 
not changed my opinion. Since the principles of 
fundamental justice are elements that are essen¬ 
tially within the domain of the justice system, the 
type of liberty s. 7 refers to must be the liberty that 
may be taken away or limited by a court or by 
another agency on which the state confers a coer¬ 
cive power to enforce its laws. In other words, s. 7 
actively engages the principles of fundamental jus¬ 
tice and demands that the state respect them when 
it intends to infringe on the right to life, liberty or 
security of the person. It is judges who invented 
and developed the concept of “fundamental jus¬ 
tice”. That concept, I repeat, essentially involves 
the judicial system and the decision-making bodies 
whose decisions are enforceable and are supported 
through the state’s coercive power. The principles 
of fundamental justice must therefore be capable 
of being relevant to the rights that s. 7 is designed 
to protect. They must be capable of being impli¬ 
cated in the restriction of the rights set out other¬ 
wise these rights cannot be guaranteed. Accord¬ 
ingly, the subject matter of s. 7 must be the 
conduct of the state when the state calls on law 
enforcement officials to enforce and secure obedi¬ 
ence to the law, or invokes the law to deprive a 
person of liberty through judges, magistrates, min¬ 
isters, board members, etc. 


With due respect for the contrary opinion, I am 
still convinced that the nature of the rights guaran¬ 
teed by s. 7, taken as a whole, and the close con- 


en general, mais du pouvoir inherent de l’appareil judi- 

ciaire en tant que gardien du systeme judiciaire . [Je sou- 
ligne.] 

Aux pages 1173 et 1174 du Renvoi relatif a 
Cart. 193 et a I’al. 195.1(1 )c) du Code criminel 
(Man.), precite, j’exprime cgalement 1’opinion que 
«[l]es interets proteges par 1’art. 7 sont ceux qui 
relevent traditionnellement et a proprement parlor 
du pouvoir judiciaire» et, plus parti culieremdn>t, 
lorsque TEtat «recourt au pouvoir judiciaire pour 
restreindre la liberte physique d’une personne, par 
l’imposition d’une peine ou par la detention, logs- 
qu’il restraint la securite de la personne ou lore- 
qu’il restraint d’autres libertes en employant 
mode de sanction et de peine qui releve tradition¬ 
nellement du domaine judiciaire» (je souligne). le 
n’ai pas change d’opinion. Les principes de justice 
fondamentale etant des elements qui relevent 
essentiellement du systeme d’administration de la 
justice, le type de liberte vise par l’art. 7 doit etre 
celui qui pent etre retire ou restraint par une cour 
de justice ou par un autre organisme auquel l’litat 
confie un pouvoir de coercition permettant d’assu¬ 
rer le respect de ses lois. En d’autres termes, Tart. 
7 engage, de facon active, les principes de justice 
fondamentale et commande a 1'Etat de les respec¬ 
ter lorsqu’il entend porter atteinte aux droits a la 
vie, a la liberte ou a la securite de la personne. Ce 
sont les juges qui ont invente et elabore le concept 
de «justice fondamentale», lequel, je le repbte, 
implique essentiellement 1’appareil judiciaire et les 
organismes decisionnels dont les decisions sont 
executoires grace au pouvoir coercitif de TEtat. II 
faut done que les principes de justice fondamentale 
puis sent etre pertinents quant aux droits que Tart. 7 
entend proteger. Ils doivent pouvoir etre impliques 
dans la restriction des droits enonces, sinon ces 
droits ne peuvent etre garantis. Par consequent, 
Tart. 7 doit viser le comportemenl de 1’lit at lorsque 
celui-ci intervient par des forces repressives pour 
assurer T application et le respect des lois ou lors¬ 
qu’il invoque la Ioi pour priver une personne de sa 
liberte par Tentremise des juges, magistrats, minis- 
tres, commissaires, etc. 

En toute deference pour Topinion contraire, je 
derneure convaincu que la nature de T ensemble 
des droits garantis par Tart. 7 et la relation etroite 
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nection established between those rights and the 
principles of fundamental justice, necessarily mean 
that this constitutional protection is connected with 
the physical dimension of the word “liberty”, 
which can be lost through the operation of the 
legal system. In a majority of cases, therefore, this 
protection is specific to our criminal or penal jus¬ 
tice system and is triggered primarily by the opera¬ 
tion of that system. I say a majority of cases, here, 
because I recognize, as Prof. Eric Colvin noted at 
p. 584 of his article “Section Seven of the Cana¬ 
dian Charter of Rights and Freedoms” (1989), 68 
Can. Bar Rev. 560, that it is possible to imagine 
limited circumstances in which an individual could 
be deprived of his or her liberty otherwise than by 
the application of the criminal or penal law. For 
example, Prof. Colvin refers to the civil processes 
for restraining a mentally disordered person or iso¬ 
lating a contagious person. In any event in my 
view, the principle that must be adopted is that 
generally speaking s. 7 was not designed to protect 
even fundamental individual freedoms if those 
freedoms have no connection with the physical 
dimension of the concept of “liberty”. There are 
other provisions in the Charter that perform that 
function. 


etablie entre ces droits et les principes de justice 
fondamentale commandent que cette protection 
constitutionnelle soil reliee a la dimension phy¬ 
sique du terme «liberte», laquelle peut etre perdue 
par T intervention du systeme juridique. Dans la 
majorite des cas, cette protection est done speci- 
fique a notre systeme de justice criminelle ou 
penale et declenchee principalement par son inter¬ 
vention. Je dis ici dans la majority des cas parce 
que je reconnais, comme le mentionne le profes- 
seur Eric Colvin, a la p. 584 de son article «Section 
Seven of the Canadian Charter of Rights and Free- 
doms» (1989), 68 R. du B. can. 560, qu’il est pos¬ 
sible d’envisager des circonstances limitees ou 
l’individu pourra etre prive de sa liberie autrement 
que par F application du droit criminel ou penal. A 
litre d’exemple, le professeur Colvin mentionne les 
procedures civiles permettant de detenir une per- 
sonne souffrant de troubles mentaux ou d’isoler un 
malade contagieux. Quoi qu’il en soit, le principe 
qu’il faut a mon avis retenir est que, d’une fafon 
generale, 1’art. 7 n’est pas conyu pour proteger les 
iibertes individuelles, meme fondamentales, si 
celles-ci n’ont aucun lien avec la dimension phy¬ 
sique du concept de «liberte». D’autres disposi¬ 
tions de la Charte assurent cette fonction. 


Moreover, at p. 512 of Re B.C. Motor Vehicle 
Act, I also pointed out the close connection 
between ss. 8 to 14 and s. 7, in that they deal with 
specific infringements of the right to life, liberty 
and security of the person which offend the princi¬ 
ples of fundamental justice and which therefore 
violate s. 7. These sections are therefore intended 
to illustrate, although not exhaustively, certain 
parameters of the nature of the rights protected by 
s. 7, which is a more general provision. Not only 
do these sections refer clearly and directly to vari¬ 
ous phases and aspects of the criminal justice pro¬ 
cess, which is the ultimate example of a system for 
depriving a person of liberty or limiting his or her 
liberty, but they also appear under the heading 
“Legal Rights”. 

In Law Society of Upper Canada v. Skapinker, 
[1984] 1 S.C.R. 357, Estey J. examined the role of 
headings in interpreting the Charter. He con¬ 
cluded, at pp. 376-77: 


Par ailleurs, je souligne egalement, a la p. 512 
du Renvoi: Motor Vehicle Act de la C. B., le lien 
etroit entre les art. 8 a 14 et Fart. 7, en ce qu’ils 
visent des atteintes specifiques aux droits a la vie, 
a la liberte et a la securite de la personne qui con- 
treviennent aux principes de justice fondamentale 
et qui, en tant que telles, violent Fart. 7. Sans etre 
limitatifs, ces articles doivent done illustrer cer¬ 
tains parametres de la nature des droits proteges 
par la disposition plus generale qu’est Fart. 7. Or, 
non seulement ces articles visent-ils clairement et 
directement differents aspects et phases du proces¬ 
sus de justice criminelle, systeme par excellence 
pour priver ou limiter la liberte, mais encore sont- 
ils chapeautes de la rubrique «Garanties juri- 
diques». 

Dans Law Society of Upper Canada c. Skapin¬ 
ker, [1984] 1 R.C.S. 357, le juge Estey a examine 
le role des rabriques dans F interpretation de la 
Charte. II conclut, aux pp. 376 et 377: 
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It is clear that these headings were systematically and 
deliberately included as an integral part of the Charter 
for whatever purpose. At the very minimum, the Court 
must take them into consideration when engaged in the 
process of discerning the meaning and application of the 
provisions of the Charter. The extent of the influence of 
a heading in this process will depend upon many factors 
including (but the list is not intended to be all-embrac¬ 
ing) the degree of difficulty by reason of ambiguity or 
obscurity in construing the section; the length and com¬ 
plexity of the provision; the apparent homogeneity of 
the provision appearing under the heading; the use of 
generic terminology in the heading; the presence o r 
absence of a system of headings which appear to segre¬ 

gate th e component elements of the Charter, and the 
relationship of the terminology employed in the heading 

to the substance of the h eadlined provision . . . . 

At a minimum the heading must be examined and 
some attempt made to discern the intent of the makers 
of the document from the language of the heading. 
[Emphasis added.] 

The Charter includes a body of headings which, 
in my view, make it not only easier to read but also 
to separate and group its various elements. Thus 
we have the headings “Guarantee of Rights and 
Freedoms” (s. 1), “Fundamental Freedoms” (s. 2), 
“Democratic Rights” (ss. 3 to 5), “Mobility 
Rights” (s. 6), “Legal Rights” (ss. 7 to 14), “Equal¬ 
ity Rights” (s. 15) and so on. The close relation¬ 
ship between the terminology used in the various 
headings and the substance of the provisions that 
follow each heading indicates, first, that the fram¬ 
ers of the Charter clearly had in mind creating dif¬ 
ferent categories of rights and freedoms, and sec¬ 
ond, that the meaning, scope and nature of the 
rights set forth must be different. Accordingly, we 
note that two headings, “Fundamental Freedoms” 
and “Mobility Rights” (“ Liberte de circulation et 
d’etablissement” in the French version), refer spe¬ 
cifically to “freedom” in the sense of the ability of 
every individual to choose, act or “be” as he or she 
sees fit, free of any constraints. The other headings 
refer to different categories of rights. 

Not only are the freedoms that the Charter 
expressly recognizes and identifies as fundamental 
grouped under a single heading, but they are also 
found within a single section (s. 2) which enumer- 


II est manifeste que, quel qu’en soit le but, ces rubriques 
ont ete ajoutees de faijon systematique et deliberee de 
maniere it faire partie integrante de la Charte. La Cour 
doit, a tout le moins, en tenir compte pour determiner le 
sens et l’application des dispositions de la Charte. L’in- 
fluence qu’aura une rubrique sur ce processus dependra 
de plusieurs facteurs dont (sans que cette Enumeration se 
veuille exhaustive) la difficulty d’interpreter Farticle a 
cause de son ambiguity ou de son obscurite, la longueur, 
et la complexity de la disposition, Thomogeneite appa- 
rente de la disposition qui suit la rubrique, 1’emploi de 
termes generiques dans la rubrique, la presence ou 1’ab¬ 
sence d’un e ns emble de rubriques qui semblen t separCi 
les divers elements de la Charte et le rapport qui exists; 

entre la terminologie employee dans la rubrique et jc 

contenu de la disposition qui la su it. .. 

LO 

co 

11 faut a tout le moins examiner la rubrique et, a partir 
de son texte, tenter de discemer Tintention des redac- 
teurs du document. [Je souligne.] 

La Charte comprend un ensemble de rubriques 
qui, a mon sens, permettent non seulement d’en 
faciliter la lecture mais egalement d’en separer et 
regrouper les divers elements. Ainsi retrouve-t-on 
les rubriques «Garantie des droits et libertes» (arti¬ 
cle premier), «Libertes fondamentales» (art. 2), 
«Droits democratiques» (art. 3 a 5), «Liberte de 
circulation et d’etablissement» (art. 6), «Garanties 
juridiques» (art. 7 a 14), «Droits a l’egalite» (ait. 
15), etc. Le rapport etroit entre la terminologie des 
differentes rubriques et le contenu des dispositions 
qui suivent chacune d’elles indique, d’une part, 
que les redacteurs de la Charte ont clairement 
envisage de creer differentes categories de droits et 
libertes et, d’autre part, que le sens, la portee et la 
nature des droits enonces doivent etre differents. 
On remarque des lors que deux rubriques, soit 
«Libertes fondamentales» et «Libertd de circula¬ 
tion et d’etablissement», visent specifiquement la 
«liberte» au sens de la faculle qu’a l’individu de 
choisir, d’agir, ou «d’etre» comme il l’entend, en 
T absence de toute contrainte. Les autres rubriques 
visent differentes categories de droits. 

Les libertes expressement reconnues et quali- 
fiees de fondamentales par la Charte sont non seu¬ 
lement regroupees sous une memo rubrique, mais 
egalement contenues a l’interieur d’un meme arti- 
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ates them in general terms that allow for inclusion 
of a great diversity of more specific “freedoms” 
reflecting the fundamental values of our society. 
Under s. 1, these freedoms are “subject only to 
such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic 
society”. The language of s. 2 also clearly indicates 
that it is intended to be exhaustive. It does not pro¬ 
vide that “Everyone has the following fundamental 
freedoms, in particular ”, it states that “Everyone 
has the f ollowing fundamental freedoms ” (empha¬ 
sis added). 


With great respect for the contrary opinion, I am 
unable to believe that the framers would have lim¬ 
ited the types of fundamental freedoms to which 
they intended to extend constitutional protection in 
such explicit terms, in s. 2, and then, in s. 7, con¬ 
ferred “general” protection by using a generic 
expression which would, unless its meaning were 
limited, include the freedoms already protected by 
ss. 2 and 6, as well as all freedoms that were not 
listed. This approach is clearly contrary to the prin¬ 
ciples of legislative drafting that require that a gen¬ 
eral provision be placed before the provisions for 
its specific application. Moreover, if s. 7 were to 
include any type of freedom whatever, provided 
that it could be described as fundamental, we 
might seriously question the need for and purpose 
of s. 2. Either it is redundant, or s. 7 should then be 
considered to be a residual provision so that we 
can make up for anything that Parliament may 
have left out. 


With due respect for Wilson J., I believe that her 
reasons in Jones and Morgentaler reveal the diffi¬ 
culty caused by this approach. First, at p. 319 of 
the decision in Jones, she concluded that s. 7 
includes the right of a parent to bring up and edu¬ 
cate one’s children in accordance with one’s con¬ 
scientious beliefs . Section 2(a) of the Charter itself 
expressly protects freedom of conscience and 
religion. Second, in Morgentaler, she concluded 
that s. 251 of the Criminal Code infringes the right 


cle (art. 2) qui les enumere dans des termes gene- 
raux qui pennettent d’y inclure une grande diver- 
site de «libertes» plus specifiques refletant les 
valeurs fondamentales de notre societe. Aux 
termes de 1’article premier, ces libertes «ne peu- 
vent &tre restreint[e]s que par une regie de droit, 
dans des limites qui soient raisonnables et dont la 
justification puisse se d6montrer dans le cadre 
d’une societe libre et democralique». L’article Iff 
est egalement redige dans des termes qui indiquentO 
clairement son caractbre limitatif. II ne prevoit pas 
que «Chacun a, notamment , les libertes fondamen- - 
tales suivantes», il enonce que «Chacun a les — 
libertes fondamentales suivantes» (]e souligne). c 

C\3 

o 

En toute deference pour 1’opinion contraire, je[£ 27 
suis incapable de me convaincre que les redacteurs? 
ont pu, a Part. 2, limiter dans des termes aussi 
explicites les types de libertes fondamentales aux- 
quels ils entendaient assurer une protection consti- 
tutionnelle pour ensuite accorder, a Part. 7, une 
protection «generale» par Putilisation d’un terme 
generique qui, a moins d’en restreindre le sens, 
inclurait de toute evidence les libertes deja prote¬ 
gees par les art. 2 et 6, de meme que toutes celles 
qui n’ont pas ete enumerees. Cette fa 9 on de faire 
va clairement a l’encontre des principes de redac¬ 
tion legislative qui commandent qu’une disposition 
generate soit placee devant ses dispositions d’ ap¬ 
plication particuliere. Par ailleurs, si Part. 7 devait 
inclure tout type de liberte, pourvu qu’elle puisse 
etre qualifiee de fondamentale, Pon pourrait se 
questionner serieusement sur la pertinence et la 
raison d’etre de Part. 2. Ou bien il s’agit d’une 
redondance, ou bien Part. 7 devrait alors etre con- 
siderd comine une disposition residuaire permet- 
tant de palier aux oublis du legislateur. 

En toute deference pour le juge Wilson, je crois 28 
que ses motifs dans les arrets Jones et Morgentaler 
font ressortir la difficult^ que souleve cette appro- 
che. D’une part, elle conclut, a la p. 319 de P arret 
Jones, que Part. 7 inclut le droit des parents d’ele- 
ver et d’eduquer leurs enfants conformement a leur 
conscience et a leurs croyances . Or, l’alinea 2a) de 
la Charte protege explicitement la liberte de cons¬ 
cience et de religion. D’autre part, elle conclut, 
dans l’arret Morgentaler, que Part. 251 du Code 
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to liberty set out in s. 7 which guarantees everyone 
a degree of personal autonomy over important 
decisions intimately affecting his or her private 
life, and she then stated, at pp. 175-76: 


In my view, the deprivation of the s. 7 right with 
which we are concerned in this case offends s. 2(a) of 
the Charter. I say this because I believe that the decision 
whether or not to terminate a pregnancy is essentially a 
moral decision, a matter of conscienc e. [Emphasis 
added.] 


She therefore concluded, for the same reasons 
but using different words, that s. 251 of the Code 
also violated the freedom of conscience protected 
by s. 2(a). Finally, at pp. 179-80, she added: 

Accordingly, for the state to take sides on the issue of 
abortion, as it does in the impugned legislation by mak¬ 
ing it a criminal offence for the pregnant woman to 
exercise one of her options, is not only to endorse but 
also to enforce, on pain of a further loss of liberty 
through actual imprisonment , one conscientiously-hel d 
view' at the expense of another.. .. 

Legislation which violates freedom of conscienc e in 
this manner cannot, in my view, be in accordance wi th 
the principles of fundamental j ustice within the meaning 
of s. 7. [Emphasis added.] 

With due respect for the contrary opinion, these 
comments clearly show, in my view, the practical 
difficulty that arises from this interpretation. In any 
situation that could potentially fall within the 
ambit of s. 2, that same freedom would also be 
covered by s. 7. For example, we may ask what the 
legal solution would have been if, in Jones, the 
appellant had argued that the impugned legislative 
provisions violated his freedom of conscience, 
which is protected by s. 2(a), and his parental lib¬ 
erty, which is protected by s. 7. This situation 
would mean not only that the legislative founda¬ 
tion would be duplicated, but also that two distinct 
levels of analysis would have to be applied to 
assess the justification for the restriction that 
would render the impugned legislation valid. I do 


criminel porte atteinte au droit h la liberte enonce a 
fart. 7 qui garantit a chaque individu une marge 
d’autonomie personnelle sur les decisions impor- 
tantes touchant int i mement a sa vie privee puis, 
elle affirme, aux pp. 175 et 176: 

A mon avis, l’atteinte au droit confere par l’art. 7 qui 
nous interesse en l’espece enfreint l’al. 2a) de la Charte ^ 
Si je dis ceci, c’est que je crois que la decision d’inteiU 
rompre ou non une grossesse est essentiellement un^ 
decision morale, une question de conscience . [Je sorgj' 
ligne.] ^ 

□ 

c 

Elle conclut done, pour les memes motifs rnaig 
en utilisant d’autres mots, que Tart. 251 du Codfo 
viole egalement la liberte de conscience protegeS 
par l’al. 2a). Elle ajoute enfin, aux pp. 179 et 180T 

Par consequent, lorsque l’Etat prend parti sur la question 
de Favortement, comme il le fait dans la loi contestee en 
incriminant 1’exercice par la femme enceinte d’une de 
ses options, non seulement il adopte mais aussi il 
impose, sous peine d’une au t re perte de liberte par 
emprisonnement , une opinion dictee par la conscience 
des uns aux depens d’une autre... 

Une loi qui viole la li berte de conscience de cette 
maniere ne saurait, a mon avis, etre conforme aux prin- 
cipes de justice fondamentale au sens de Part. 7. [Je sou- 
ligne.] 

En toute deference pour 1’opinion contraire, ces 
enonces demontrent bien, a mon avis, la difficulte 
pratique que pose une telle interpretation. Dans 
toute situation relevant potentiellement du champ 
d’application de fart. 2, cette meme liberte serait 
egalement visee par Part. 7. Par exemple, on peut 
se demander quelle aurait ete la solution juridique 
si, dans F affaire Jones, F appelant avait allegue que 
les dispositions legislatives contestees violaient sa 
liberte de conscience protegee par l’al. 2a) et sa 
liberte parentale protegee par Fart. 7. Cette situa¬ 
tion engendrerait non seulement un dedoublement 
du fondement legislatif mais egalement Fapplica- 
tion concurrente de deux niveaux d’analyse dis- 
lincts quant a la justification de la restriction pour 
valider la legislation attaquee. Je ne crois pas que 
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not believe that this could have been Parliament’s 
intention when it enacted ss. 2 and 7. 

Others may try to explain this situation by argu¬ 
ing that s. 2, unlike s. 7, applies solely to the free¬ 
doms set out therein and differs from s. 7 in that it 
says nothing about the principles of fundamental 
justice applying so that an infringement of those 
freedoms may be legitimized. First, this is forget¬ 
ting the existence of s. 1 which, to a large extent, 
plays a role equivalent to the role played by the 
principles of fundamental justice in s. 7: it circum¬ 
scribes the extent to which the state may take 
action to limit the rights and freedoms protected. It 
is also forgetting that in most circumstances it is 
practically impossible to establish a relationship 
between the principles of fundamental justice and 
the type of freedoms listed in s. 2, other than by 
restricting the protection to circumstances in which 
it is appropriate. For example, the appellants in the 
case at bar argued that the impugned provisions of 
the Child Welfare Act that allow for temporary 
legal custody of their child to be awarded to the 
Children’s Aid Society violate their freedom of 
religion. In view of the fact that the statute pro¬ 
vides that judicial authorization must first be 
obtained, it would be possible, in this precise con¬ 
text, to examine whether the infringement of free¬ 
dom of religion complied with the principles of 
fundamental justice. But what principles of funda¬ 
mental justice could be invoked, for example, if a 
statute l i mited freedom of expression by banning, 
on pain of payment of a fine, any statement con¬ 
cerning a member of a political body? What prin¬ 
ciples of fundamental justice could be invoked if a 
statute banned, on pain of payment of a fine, any 
manifestation of religious convictions in a public 
place? What principles of fundamental justice 
could be invoked if a statute compelled me to have 
at least three children so that Canada would have 
its next generation - and so on? In these situations, 
the protected freedoms would indeed be violated, 
but clearly it is possible to imagine a host of cir¬ 
cumstances in which it would be difficult to draw 
any connection whatever with the principles of 
fundamental justice in order to determine whether 
the infringement was lawful. Accordingly, it is 
apparent that this role has necessarily fallen to s. 1 


telle ait pu etre l’intention du legislateur lorsqu’il a 
ddicte les ait. 2 et 7. 

D’autres pourront tenter d’expliquer cet etat de 31 
choses en soutenant que, contrairement a l’art. 7, 
l’art. 2 s’applique uniquement aux libertes qui y 
sont enoncees et differe de Fart. 7 en ce qu’il ne 
fait aucune reference aux principes de justice l'on- 
damentale pour permettre de legitimer une atteinte 
a ces libertes. C’est d’abord oublier la presence de 
l’article premier qui, dans une large mesure, assure 
un role equivalent a celui que jouent les principes 
de justice fondamentale a Fart. 7, soit celui de cir- 
conscrire la mesure dans laquelle l’Etat peut inter¬ 
vene pour restreindre les droits et libertes pro¬ 
teges. C’est egalement oublier que, dans la plupart 
des circonstances, il est pratiquement impossible 
d’etablir un lien entre les principes de justice fon¬ 
damentale et le type de libertes enumerees it Fart. 

2, si ce n’est en restreignant la protection aux cir¬ 
constances qui s’y pretent. Par exemple, les appe- 
lants allhguent en Fespece que les dispositions 
contestees de la Child Welfare Act, qui permettent 
d’accorder la garde legale temporaire de leur 
enfant a la Children’s Aid Society, violent leur 
liberte de religion. Compte tenu du fait que la loi 
prevoit qu’une autorisation judiciaire doit etre 
prealablernent obtenue, il serait possible, dans ce 
contexte precis, d’examiner si l’atteinte a la liberte 
de religion est conforme aux principes de justice 
fondamentale. Mais, par exemple, quels principes 
de justice fondamentale pourraient etre invoques si 
une loi restreignait la liberte d’expression en inter- 
disant, sous peine d’amende, toute declaration con- 
cemant un membre d’un corps politique? Quels 
principes de justice fondamentale pourraient etre 
invoques si une loi interdisait, sous peine 
d’amende, toute forme de manifestation de convic¬ 
tions religieuses dans un endroit public? Quels 
principes de justice fondamentale pourraient etre 
invoques si une loi m’obligeait a avoir au rnoins 
trois enfants pour assurer la releve canadienne, 
etc.? Dans ces situations, les libertes protegees 
seraient certes violees mais l’on constate qu’il est 
possible d’imaginer une multitude de circonstances 
dans lesquelles il serait difficile de faire quelque 
lien que ce soit avec les principes de justice fonda¬ 
mentale pour verifier la legitimate de F atteinte. On 


1995 CanLII 115 (SCC) 



346 


B. (R.) v. CHILDREN’S AID Lamer C.J. 


[1995] 1 S.C.R. 


of the Charter and that it is difficult not to con¬ 
clude that the subject matter of s. 2 and of s. 7, as 
reflected in the different dimensions of “liberty” 
that each is designed to protect, is quite obviously 
different. Moreover, since the fundamental free¬ 
doms set out in s. 2 are formulated in terms that 
refer to sufficiently broad concepts, it is reasonable 
to think that the framers of the Charter did not 
intend to make the right to liberty in s. 7 a residual 
right that could include any component of the fun¬ 
damental freedoms set out in s. 2. 


This approach, which aims to include in s. 7 any 
freedom that is deemed to be fundamental in a free 
and democratic Canadian society, also presents a 
major disadvantage in terms of the actual nature of 
the freedom that may be invoked, since all the 
freedoms that have already been identified as fun¬ 
damental by the framers and set out in s. 2 could 
and should be included in the “liberty” protected 
by s. 7. Since, moreover, they are set forth in terms 
that are capable of covering a very broad ground, 
the same would be true of all the components or 
manifestations of those various rights. Thus every¬ 
one would have not only the fundamental freedom 
of religion, conscience, expression and so on, but 
also the “right to liberty” of religion, of con¬ 
science, of expression and so on. 

I am still convinced that s. 7 is not a tautology, 
particularly because it adds two distinct rights that 
are not set out anywhere else in the Charter and 
that are not in any way connected with what are 
called fundamental freedoms. In my view, the 
nature of the other rights set out in s. 7 is another 
element of interpretation that militates in favour of 
a distinction between the scope of the words “free¬ 
dom” and “liberty” as they are used in ss. 2 and 7. 
Section 7 provides that everyone has the right to 
life, liberty and security of the person. As I noted 
earlier, these are three distinct rights which the 
framers deliberately placed, in sequence, in a sin¬ 
gle provision. There must therefore be a connec¬ 
tion or linkage among these different rights. In my 
opinion, the connection is found in the person him- 


constate des lors que ce role est necessairement 
devolu a l’article premier de la Charte et qu’il est 
difficile de ne pas conclure que les art. 2 et 7 visent 
manifestement des realites distinctes qui se refle- 
tent au niveau des differentes dimensions du terme 
«liberte» que chacun est destine a proteger. Par ail- 
leurs, les libertes fondamentales enoncees a Part. 2 
etant formulees dans des termes visant des con¬ 
cepts suffisamment larges, il est raisonnable $ 
penser que les redacteurs de la Charte n’ont pgtj; 
entendu faire du droit a la liberte de Part. 7 
droit residuaire susceptible d’inclure tout demeJJI- 
brement des libertes fondamentales enoncees=k 
Part. 2. £ 

CO 

O 

Cette approche tendant a inclure dans Part. 
toute liberte jugee fondamentale dans une societe 
canadienne libre et democratique presente egale- 
ment un inconvenient majeur au niveau de la qua¬ 
lification meme de la liberte qui peut etre invo- 
quee, puisque toutes les libertes deja qualifies de 
fondamentales par les redacteurs et enoncees a 
Part. 2 pourraient et devraient etre incluses dans 
«la Iiberte» protegee par Part. 7. fitant par ailleurs 
enoncees en des termes susceptibles d’un vaste 
contenu, il en serait de meme de toutes les compo- 
santes ou manifestations de ces differents droits. 
Ainsi, chacun aurait non seulement la liberte fon¬ 
damentale de religion, de conscience, d’expres- 
sion, etc., mais egaleinent «droit a la liberte» de 
religion, de conscience, d’expression, etc. 

Je demeure convaincu que Part. 7 n’est pas tau- 
tologique, d’autant plus qu’il ajoute deux droits 
distincts, enonces nulle part ailleurs dans la 
Charte, et qui n’ont aucun lien avec les libertes 
dites fondamentales. A mon avis, la nature des 
autres droits enonces a Part. 7 est un autre element 
d’interpretation qui milite en faveur d’une distinc¬ 
tion entre la portee du terme «libert6» utilise aux 
art. 2 et 7. L’article 7 edicte que chacun a droit a la 
vie, a la liberte et a la security de sa personne. 
Comme je l’ai deja rnentionne, il s’agit de trois 
droits distincts que les redacteurs ont sciemment 
integres, Pun a la suite de l’autre, a Pinterieur 
d’une seule et meme disposition. Il doit done exis- 
ter un lien ou un point commun entre ces differents 
droits. A mon avis, le point de rattachement se 
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self or herself, as a corporeal entity, as opposed to 
the person’s spirit, aspirations, conscience, beliefs, 
personality or, more generally, the expression or 
realization of what makes up the person’s non-cor- 
poreal identity. The right to liberty, in this context, 
must therefore be set up against imprisonment, 
detention or any form of control or of constraint on 
freedom of movement. 


I agree with my colleague La Forest J. that the 
word “liberty” in its broadest sense does not mean 
the mere absence of physical restraint. In French, 
this word certainly includes two distinct dimen¬ 
sions, the physical and the abstract or intangible. 
These two dimensions are reflected in ss. 7 and 2, 
respectively, of the Charter, the English version of 
which uses the words “liberty” and “freedom”. 
With due respect for the contrary opinion, I am of 
the opinion that the fact that two different expres¬ 
sions are used in the English version is neither 
meaningless nor accidental. The expression “free¬ 
dom” refers to a concept that is related to but dis¬ 
tinct from the expression “liberty”, but it has no 
equivalent in French, where the two dimensions 
are expressed in one single word: “liberte”. The 
meaning is then determined by the context. 


Moreover, since most laws have the effect of 
limiting a freedom, the same approach could mean, 
depending on the facts, that a large proportion of 
the legislative provisions in force could be chal¬ 
lenged on the ground that they infringe the liberty 
guaranteed by s. 7 of the Charter. It would then be 
for the courts, in each case, to decide whether or 
not the freedom invoked was a fundamental free¬ 
dom in our free and democratic society, whether 
the limit complied with the principles of funda¬ 
mental justice which, as I noted, often do not 
apply, or whether the limit was reasonable and 
could be justified in a free and democratic society. 
We must keep in mind, first, that what may be 
important and fundamental to one person may very 
well not be to another, including the judge who 
hears the case, and second, that by adopting this 
approach the judiciary would inevitably be legis- 


situe au niveau de la personne elle-meme en tant 
qu’entity corporelle, par opposition a son esprit, 
ses aspirations, sa conscience, ses croyances, sa 
personnalite ou, plus generalement, l’expression 
ou la realisation de ce qui compose son identite 
immaterielle. Le droit a la liberte, dans ce con- 
texte, doit done etre oppose k l’emprisonnement, a 
la d6tention ou a toute forme de controle ou de 
contrainte sur la liberte de mouvement. 

Je conviens avec mon collegue le juge La Forest 
que le terme «liberte», dans son sens le plus large, 
ne s’entend pas simplement de I’absence de con¬ 
trainte physique. Ce terme, dans la langue fran- 
qaise, inclut certainement deux dimensions distinc- 
tes, les dimensions physique et abstraite ou 
intangible. Ces deux dimensions se refletent res- 
pectivement dans les art. 7 et 2 de la Charle qui, 
dans sa version anglaise, utilise les termes 
«liberty» et «freedom». En toute deference pour 
Topinion contraire, je suis d’avis que l’utilisation 
de deux termes differents dans la version anglaise 
n’est pas sans signification, ni le fruit du hasard. 
Le terme «freedom» vise un concept apparente 
mais distinct de celui de «liberty», mais il n’a 
cependant pas d’equivalent dans la langue fran- 
9 aise oil les deux dimensions s’expriment par un 
seul et meme mot: «liberte». Le sens est alors 
determine par le contexte. 

Par ailleurs, puisque la plupart des lois ont pour 
effet de restreindre une liberte, cette meme appro- 
che pourrait signifier, dans les faits, qu’une grande 
partie des dispositions legislatives en vigueur pour- 
raient etre contestees pour le motif qu’elles portent 
atteinte a la liberte garantie par Part. 7 de la 
Charte. II appartiendrait alors aux tribunaux de 
decider, dans chaque cas, si la liberte invoquee 
constitue ou non une liberte fondamentale de notre 
societe libre et deinocratique, si la restriction est 
conforme aux principes de justice fondamentale 
qui, je le rappelle, ne trouveront souvent aucune 
application, ou encore si la restriction est raisonna- 
ble et peut se justifier dans le cadre d’une societe 
libre et democratique. Or, 1’on doit garder a 1’es- 
prit, d’une part, que ce qui peut etre important et 
fondamental pour l’un peut tres bien ne pas l’etre 
pour l’autre, notamment pour le juge qui entend la 
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lating, when this is not its function. With respect, I 
believe that this situation does not reflect the pur¬ 
pose of the Charter or of s. 7, or the intention of 
Parliament. 


To summarize my opinion, I would simply say 
that extending the scope of the word “liberty” in s. 
7 to include any type of freedom other than that 
which is connected with the physical dimension of 
the word “liberty” would not only be contrary to 
the structure of the Charter and of the provision 
itself, but would also be contrary to the scheme, 
the context and the manifest purpose of s. 7. Fur¬ 
thermore, it would have the effect of conferring 
prima facie constitutional protection on all eccen¬ 
tricities expressed by members of our society 
under the rubric of “liberty”, in addition to taking 
away all legitimacy or purpose from other provi¬ 
sions of the Charter such as s. 2 or s. 6, for exam¬ 
ple, since they would be redundant. It seems appar¬ 
ent to me that this cannot be the purpose of s. 7, or 
of the Charter itself, which is a constitutional 
instrument. It must also be clearly understood that 
this approach would inevitably lead to a situation 
where we would have government by judges. This 
is not the case at present, but I would emphasize 
again that it must not become the case. 


Finally, I would add the following brief com¬ 
ments. First, there may be those who may believe 
that I am trying, by what may appear an overly 
restrictive interpretation, to limit the ambit of s. 7 
and that I risk closing the door on the possible 
adaptation of the values and principles expressed 
by the Charter to society’s future realities and 
aspirations. I shall simply note that while I am lim¬ 
iting the scope of the “right to liberty” to its essen¬ 
tially physical dimension, which is at issue prima¬ 
rily, but surely not exclusively, in the criminal 
justice system, this right may cover a multitude 
and variety of situations. Most statutes interfere 
with individual liberty and most are enforced by 
sanctions imposed after conviction for federal or 
provincial offences. Where a statute does not make 
it an offence to contravene its provisions, s. 126(1) 


cause et, d’autre part, que 1’adoption de cette 
approche amenerait inevitablement le pouvoir judi- 
ciaire a legiferer alors que tel n’est pas son role. En 
toute deference, je crois que cette situation ne 
reflete ni l’objet de la Charle, ni celui de l’art. 7, ni 
1’intention du legislateur. 

Pour resumer ma pensee, je dirai simplement 
qu’elargir la portee du terme «liberte» de l’art.cj 
pour y inclure tout type de liberte autre que cel^ 
qui se rattache a la dimension physique du ternjfET 
«liberte» irait it l’encontre non seulement de Ja 
structure de la Charte et de la disposition elle- 
meme mais egalement a l’encontre de P economic, 
du contexte et de 1’objet manifeste de Pari. 7. Qch 
plus est, cela aurait pour effet d’accorder une pr^ 
tection constitutionnelle prima facie a toutes l@ 
excentricites vehiculees sous le vocable de 
«liberte» par les membres de notre socidte, en plus 
de retirer toute ldgitimite ou raison d’etre a 
d’autres dispositions de la Charte tels les art. 2 ou 
6, par exemple, puisqu’ils seraient redondants. II 
m’apparait evident que tel ne pent etre Pobjet de 
Part. 7, ni meme celui du document constitutionne! 
qu’est notre Charte. II faut egalement bien com- 
prendre que cette approche aboutirait inevitable- 
ment a une situation de gouvernement par les 
juges. Ce n’est pas le cas presentement, mais j’in- 
sisterais de nouveau pour dire que cela ne doit pas 
le devenir non plus. 

J’ajouterai enfin les brefs commentaires sui- 
vants. D’abord, certains pourront croire que je 
tente, par mon interpretation qui pent parailre trop 
restrictive, de limiter le champ duplication de 
Part. 7 et que je risque de fenner la porte aux pos- 
sibilites d’adaptation des valeurs et principes vehi- 
cules par la Charte a la realite et aux aspirations de 
la societe de dernain. Je mentionnerai simplement 
que, quoique je limite la portee du «droit a la 
liberte» a sa dimension essentiellement physique, 
laquelle est rnise en cause principal ement, mais 
surement pas seulement, par le systeme de justice 
criminelle, ce droit peut viser une multitude et une 
variete de situations. En effet, la plupart des lois 
touchent a la liberte individuelle et la plupart 
d’entre elles sont mises en application au moyen 
de sanctions imposfes a la suite d’une declaration 
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of the Criminal Code, R.S.C., 1985, c. C-46, pro¬ 
vides: 


126. (1) Every one who, without lawful excuse, con¬ 
travenes an Act of Parliament by wilfully doing any¬ 
thing that it forbids or by wilfully omitting to do any¬ 
thing that it requires to be done is, unless a punishment, 
is expressly provided by law, guilty of an indictable 
offence and liable to imprisonment for a term not 
exceeding two years. 

The circumstances in which the state may take 
action to deprive a person of liberty occur often 
enough and are diverse enough that we can appre¬ 
ciate the importance of the rights protected by s. 7 
of the Charter and understand that provision’s 
obvious purpose. 

The approach that I am adopting also appears to 
me to be supported by the international human 
rights instruments on which the framers of our 
Charter drew extensively. On October 6, 1980, in 
the Debates of the House of Commons (at p. 
3285), the Minister of Justice, Jean Chretien, 
stated: 

Sections 7 to 14 of the Charter set out basic legal 
rights of Canadians. Some of these rights derive from 
the Canadian Bill of Rights and some are new. Of the 
latter, some derive from the International Covenant on 
Civil and Political Rights. [Emphasis added.] 


Article 9(1) of the International Covenant on Civil 
and Political Rights, 999 U.N.T.S. 171, reads as 
follows: 

Article 9. 1. Everyone has the right to liberty and 
security of person. No one shall be subjected to arbitrary 
arrest or detention. No one shall be deprived of his lib¬ 
erty except oil such grounds and in accordance with 
such procedure as are established by law. 

With the exception of the fact that this article does 
not set forth the right to life (which is provided for 
in art. 6 of the Covenant), this passage is strikingly 
similar to what we find in s. 7 of our Charter. If 
we consult selected decisions of the Human Rights 
Committee we find that this article has been 


de culpabilite d’infraction a une loi federate ou 
provinciale. Lorsque la loi ne prevoit aucune 
infraction pour une contravention a ses disposi¬ 
tions, le par. 126(1) du Code criminel, L.R.C. 
(1985), ch. C-46, prevoit: 

126. (1) A moins qu’une peine ne soit expressement 
prevue par la loi, quiconque, sans excuse legitime, con- 
trevient a une loi federate en accomplissant volontaire- 
ment une chose qu’elle defend ou en omettant volontai- 
rement de faire une chose qu’elle prescrit, est coupable 
d’un acte criminel et passible d’un emprisonnement 
maximal de deux ans. 

Les circonstances dans lesquelles l’lrtat peut inter- 
venir pour priver une personne de sa liberte sont 
suffisamment frequentes et diversifiees pour per- 
mettre d’apprecier P importance des droits proteges 
par Part. 7 de la Charte et de comprendre l’objet 
manifeste de cette disposition. 

L’approche que j’adopte m’apparait egalement 
appuyee par les textes intemationaux relatifs aux 
droits de Phomme dont les redacteurs de notre 
Charte se sont largement inspires. Le 6 octobre 
1980, dans les debats de la Chambre des com¬ 
munes (a la p. 3285), le ministre de la Justice Jean 
Chretien disait: 

Les articles 7 a 14 de la Charte enoncent les gar anties 
juridiques des Canadiens. Certains de ces droits decou- 
lent de la Declaration canadienne des droits adoptes a la 
Chambre par le tres honorable M. Diefenbaker, et cer¬ 
tains sont nouveaux. Parmi ces demiers, certains pro- 
viennent du Pacte international relatif aux droits civil s et 
politiques. [Je souligne.] 

Or, le par. 9(1) du Pacte international relatif aux 
droits civils et politiques, 999 R.T.N.U. 171, se lit 
de la faqon suivante: 

Article 9. 1. Tout individu a droit a la liberty et a la 
securite de sa personne. Nul ne peut faire l’objet d’une 
arrestation ou d’unc detention arbitraires. Nul ne peut 
etre prive de sa liberte, si ce if est pour des motifs et 
conformement a la procedure prevus par la loi. 

A Pexception du fait que cet article n’enonce pas 
le droit a la vie (celui-ci est prevu a Part. 6 du 
Pacte), ce texte s’apparente remarquablement a 
celui que l’on trouve a Part, 7 de notre Charte. La 
consultation de decisions selectionnees du Comite 
des droits de Phomme demontre que cet article a 
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invoked in cases of allegedly unlawful arrest, 
detention, imprisonment, mistreatment and torture. 
I have not found any decision that raised any ques¬ 
tion other than a violation of the physical dimen¬ 
sion of the person. Moreover, art. 5(1) of the Euro¬ 
pean Convention on Human Rights, 213 U.N.T.S. 
221, also sets forth the right to liberty and security 
of the person. The provisions of the various 
paragraphs of that article indicate unequivocally 
that “physical liberty” alone is contemplated by 
this provision, as is confirmed by an examination 
of a few decisions of the European Court of 
Human Rights. Other instruments relating to 
human rights that set forth a right to liberty and 
security of the person are to the same effect ( Amer¬ 
ican Convention on Human Rights, art. 7; African 
Charter on Human and Peoples’ Rights, art. 6; 
Universal Declaration of Human Rights, G.A. Res. 
217 A (III), U.N. Doc. A/810, at 71 (1948), art. 3; 
American Declaration of the Rights and Duties of 
Man, arts. 1 and 25). For the purposes of this 
appeal, I am in no way suggesting that I am basing 
my conclusion on the interpretation given to art. 9 
of the International Covenant on Civil and Politi¬ 
cal Rights or art. 5 of the European Convention on 
Human Rights. I am fully aware that the weight to 
be given to the foregoing may be uncertain, but 
nevertheless I believe that it provides an additional 
indication, at least, of the scope that the framers of 
the Charter may have intended to give to the 
expression “right to liberty” in the context of s. 7. 


Finally, but without stating an opinion on the 
question, I would note, with respect, that I would 
be much more receptive to the appellants’ argu¬ 
ment and my colleague’s reasons concerning the 
constitutional protection of parental rights if it had 
been argued that this right, or the freedom to make 
choices for our children, was protected by the free¬ 
dom of conscience guaranteed by s. 2(a) of the 
Charter. As Dickson J. stated so aptly, at p. 346 of 
Big M Drug Mart Ltd., it is precisely the rights 
associated with freedom of individual conscience 
that are central “both to basic beliefs about human 


ete invoque dans des cas d’arrestation presume- 
ment illegale, de detention, d’emprisonnement, de 
mauvais traitements et de torture. Je n’ai repere 
aucune decision soulevant autre chose qu’une 
atteinte a la dimension physique de la personne. 
Par ailleurs, le par. 5(1) la Convention europeenne 
des droits de I’homme, 213 R.T.N.U. 221, enonce 
egalement le droit a la liberte et a la securite de la 
personne. Les differentes dispositions que conti^t 
cet article indiquent sans equivoque qu’il vise sett¬ 
lement la «liberte physique», ce que confined 
l’examen de plusieurs decisions de la Cour euro¬ 
peenne des droits de l’homme. D’autre textes re®- 
tifs aux droits de l’homme dnongant un droit a la 
liberte et a la securite de la personne vont dans Jp 
meme sens (American Convention on Hum^fi 
rights, art. 7; African Charter on Human afid 
Peoples’ Rights, art. 6; Declaration universelle des 
droits de I’homme, A.G. Res. 217 A (HI), Doc. 
A/810 N.U., a la p. 71 (1948), art. 3; American 
Declaration of the Rights and Duties of Man, art. 1 
et 25). Je ne pretends aucunement, pour les fins du 
present pourvoi, fonder ma conclusion sur l’inter- 
pretation qui est donnee a Part. 9 du Facte interna¬ 
tional relatif aux droits civils et politiques, ni sur 
celle de Part. 5 de la Convention europeenne des 
droits de I’homme. Je suis pleinement conscient de 
la valeur relative de ce qui precede mais je crois 
neanmoins qu’il y a Id, a tout le moins, une indica¬ 
tion supplementaire de la portee que les redacteurs 
de la Charte ont pu entendre donner a P expression 
«droit a la liberte» dans le cadre de Part. 7. 


Enfin, sans toutefois me prononcer sur la ques¬ 
tion, je mentionnerais, en toute deference, que je 
serais beaucoup plus receptif a P argumentation des 
appelants et aux motifs de mon collegue concer- 
nant la protection constitutionnelle des droits 
parentaux si l’on avait fait valoir que ce droit, ou la 
liberte de faire des choix pour nos enfants, etait 
protege par la liberte de conscience garantie par 
Pal. 2a) de la Charte. Comme le dit si bien le juge 
Dickson a la p. 346 de Parrdt Big M Drug Mart 
Ltd., ce sont precisement les droits qui se ratta- 
chent a la liberte de conscience individuelle qui 
«se situent au coeur non seulement des convictions 
fondamentales quant a la valeur et a la dignite de 
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worth and dignity and to a free and democratic 
political system .. 

Disposition 

1 Jim therefore of the opinion that the appeal 
should be dismissed on the ground that the 
impugned provisions of the Child Welfare Act do 
not violate the appellants’ freedom of religion or 
their “parental rights” or, more precisely, their 
right to choose (or refuse) medical treatment for 
their child, since such a right is not protected by 
s. 7 of the Charter. 

I would dispose of the cross-appeal in the man¬ 
ner proposed by my colleague La Forest J. 

The judgment of La Forest, Gonthier and 
McLachlin JJ, was delivered by 

LA FOREST J. — This appeal raises the constitu¬ 
tionality of state interference with child-rearing 
decisions. The appellants are parents who argue 
that the Ontario Child Welfare Act, R.S.O. 1980, c. 
66, infringes their right to choose medical treat¬ 
ment for their infant in accordance with the tenets 
of their faith. They claim that this right is protected 
under both ss. 7 and 2(a) of the Canadian Charter 
of Rights and Freedoms. 

Facts 

Sheena B. was bom four weeks prematurely, on 
June 25, 1983. Soon after, she was transferred to 
the Hospital for Sick Children in Toronto because 
of her physical condition. Within the first few 
weeks of her life she exhibited many physical ail¬ 
ments and received a number of medical treat¬ 
ments. Her parents, the appellants, consented to all 
the treatments provided during those initial weeks. 
At their request, the attending physicians avoided 
the use of a blood transfusion in the treatment of 
Sheena because, as Jehovah’s Witnesses, the 
appellants objected to it for religious reasons; they 
also claimed it was unnecessary. 


1’etre humain, mais aussi de tout systeme politique 
libre et democratique ...» 

Dispositif 

Je suis done d’avis de rejeter le pourvoi pour le 40 
motif que les dispositions contestees de la Child 
Welfare Act ne violent ni la libertd de religion des 
appelants, ni leur «droits parentaux» ou, plus pre- 
cisement, leur droit de choisir (ou de refuser) un 
traitement medical pour leur enfant, tel droit 
n’etant pas protege par 1’art. 7 de la Charte. 

Je suis d’avis de trancher le pourvoi incident de 
la maniere proposee par mon collegue le juge 
La Forest. 

Version fran^aise du jugement des juges 
La Forest, Gonthier et McLachlin rendu par 

Le JUGE La Forest — Le present pourvoi porte 42 
sur la constitutionnalite de Fintervention de l’Etat 
dans les decisions relatives a Feducation d’un 
enfant. Les appelants sont des parents qui font 
valoir que la Child Welfare Act de FOntario, 
R.S.O. 1980, ch. 66, porte atteinte a leur droit de 
choisir pour leur enfant un traitement medical con- 
forme aux dogmes de leur foi. Ils soutiennent que 
ce droit est protege par Fart. 7 et l’al. 2d) de la 
Charte canadienne des droits et libertes. 

Les faits 

Sheena B. est nee le 25 juin 1983, quatre 43 
semaines avant terme. Elle a peu apres ete transfe¬ 
ree au Hospital for Sick Children de Toronto en 
raison de son etat physique. Au cours des pre¬ 
mieres semaines qui ont suivi sa naissance, elle a 
re^u plusieurs traitements medicaux afin de retne- 
dier a de nombreux troubles physiques. Ses 
parents, les appelants, ont consenti h tous les traite¬ 
ments qui lui ont ete adtninistres pendant ces pre¬ 
mieres semaines. Ils ont demande aux medecins 
traitants de ne proccder k aucune transfusion san¬ 
guine pour trailer Sheena, parce qu’en tant que 
temoins de Jehovah ils s’y opposaient pour des 
motifs religieux; ils soutenaient egalement qu’une 
telle procedure n’etait pas necessaire. 
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On July 30, the child’s haemoglobin level had 
dropped to such an extent that the attending physi¬ 
cians believed her life was in danger and that she 
might require a blood transfusion to treat poten¬ 
tially life-threatening congestive heart failure. On 
July 31, following a hearing on short notice to the 
appellants, Judge Main of the Ontario Provincial 
Court (Family Division) granted the respondent 
Children’s Aid Society a 72-hour wardship, on the 
basis of the evidence of Dr. Perlman that a transfu¬ 
sion might be necessary and that it would not be 
for experimental purposes. A status review was 
held on August 3, but was adjourned; it resumed 
on August 18 and 19. Dr. Pape and Dr. Swyer both 
testified that although the child’s condition had 
improved, it was still marginal, and they wished to 
maintain the ability to transfuse in case of an 
emergency. Dr. Morin, head of ophthalmology at 
the Hospital for Sick Children, testified that he 
suspected Sheena had infantile glaucoma and 
needed to undergo exploratory surgery within the 
following week to confirm the diagnosis. This pro¬ 
cedure had to be performed under general anaes¬ 
thetic, and Dr. Swyer testified that a blood transfu¬ 
sion would be necessary. Main Prov. Ct. J. 
extended the wardship order for a period of 21 
days: (1983), 36 R.F.L. (2d) 70. On August 23, 
Sheena received a blood transfusion as part of the 
examination and operation for the suspected 
glaucoma. 


A second Provincial Court order terminated the 
respondent’s wardship on September 15, and the 
child was returned to her parents: (1983), 36 
R.F.L. (2d) 80. Both orders of the Provincial Court 
were appealed to the District Court by the appel¬ 
lants. The respondent Children’s Aid Society 
countered with a motion to dismiss wliich was 
allowed on the grounds that the transfusion had 
been administered and the wardship terminated, 
thereby leaving no lis between the parties, and that 
the Child Welfare Act had been repealed and 
replaced by the Child and Family Services Act, 


Le 30 juillet, le taux d'hemoglobine de l’enfant 
a chute a tel point que les medecins traitants ont 
craint pour sa vie et ont estime qu’il pourrait etre 
necessaire de proceder a une transfusion sanguine 
pour traiter une insuffisance cardiaque globale qui 
risquait d’etre fatale. Le 31 juillet, a la suite d’une 
audience tenue apres que les appelants eurent ete 
avises a la derniere minute, le juge Main de la 
Cour provinciale de l’Ontario (Division de 6 
famille) a accorde a 1'intimee, la Children’s Afj| 
Society (la «societe d’aide a l’enfance»), uqjq 
tutelle de 72 heures en se fondant sur le tembjE 
gnage du D r Perlman, selon lequel une transfusion 
pourrait etre necessaire et ne servirait aucune fin 
experimentale. Une instance en revision du statOI 
de l’enfant a ete tenue le 3 aout, puis ajoumee. H1J§ 
a repris le 18 aout et s’est poursuivie le lendemaifE 
Les D rs Pape et Swyer ont tous deux temoigne que, 
malgre son amelioration, l’etat de sante de Fenfant 
elait encore precaire, et qu’ils souhaitaient demeu- 
rer en mesure de pratiquer une transfusion en cas 
d’urgence. Le D r Morin, chef du departement 
d’ophtalmologie du Hospital for Sick Children, a 
tcinoigne qu’il redoutait que Sheena soit atteinte 
de glaucome infantile et doive subir une chirurgie 
exploratoire dans les semaines suivantes afin de 
confirmer le diagnostic. Cette procedure necessitait 
une anesthesie generate et le D r Swyer a temoigne 
qu’une transfusion sanguine serait necessaire. Le 
juge Main a prolonge la tutelle pour une periode de 
21 jours: (1983), 36 R.F.L. (2d) 70. Le 23 aout, 
Sheena a requ une transfusion sanguine dans le 
cadre de l’examen et de l’operation pour le glau¬ 
come redoute. 


Une seconde ordonnance de la Cour provinciale 
a mis fin it la tutelle de 1’intimee, le 15 septembre, 
et l’enfant a ete rendue a ses parents: (1983), 36 
R.F.L. (2d) 80. Les appelants ont interjete appel 
contre les deux ordonnances de la Cour provin¬ 
ciale, devant la Cour de district. La societe d’aide a 
l’enfance intimee a replique au moyen d’une 
requete en rejet d’appel, qui a ete accueillie pour le 
motif, d’une part, que plus aucun litige n’opposait 
les parties etant donne que la transfusion avait ete 
administree et que la tutelle avait pris fin, et, 
d’autre part, que toute la question etait devenue 



[1995] 1 R.C.S. 


B. (R.) c. CHILDREN’S aid Le juge La Forest 


353 


1984, S.O. 1984, c. 55, thus rendering the whole 
issue moot: (1985), 32 A.C.W.S. (2d) 149. 


On an appeal to the Court of Appeal, that court 
held that the District Court had erred in so holding 
as there remained the issues of interference with 
the rights of the parents in determining their 
child’s medical treatment, and of the constitution¬ 
ality of the Child Welfare Act. These issues were 
referred back to the District Court and a hearing of 
the appeal, including the constitutional questions, 
was ordered on the merits: (1988), 63 O.R. (2d) 
385, 47 D.L.R. (4th) 388, 15 R.F.L. (3d) 388. The 
District Court dismissed the appellants’ appeal 
from the Provincial Court on the merits: (1989), 14 
A.C.W.S. (3d) 10. The court awarded costs against 
the respondent Attorney General of Ontario, who 
had intervened in the proceedings. The appellants’ 
appeal to the Court of Appeal was dismissed. The 
respondent Attorney General of Ontario’s cross- 
appeal on the issue of costs was also dismissed, 
Houlden J.A. dissenting: (1992), 10 O.R. (3d) 321, 
96 D.L.R. (4th) 45, 43 R.F.L. (3d) 36, 58 O.A.C. 
93. 


The Courts Below 

Provincial Court, Family Division (Wardship 
Application, July 31, 1983) 

At the initial wardship application hearing, 
Main Prov. Ct. J. was concerned with the issue of 
whether the increase in the child’s haemoglobin 
level following a transfusion would, as was the 
opinion of Dr. Perlman, reduce the risk of fatal 
congestive heart failure or pulmonary deficiency in 
the event of a crisis. Main Prov. Ct. J. observed: 

1 believe that the decision for this must lie with the 
court, not with the Children’s Aid Society nor the par¬ 
ents. It is the decision of this court this afternoon that 
the rights of the parents are going to be subject to the 
rights of the child, and that the choices and decisions to 
be made will, for a very short period of time, be left in 
the hands of persons other than the parents. This is a 
very serious step and one not taken lightly and one not 


theorique du fait que la Child Welfare Act avait ete 
abrogee et remplacee par la Loi de 1984 sur les 
services a Venfance et a lafamille, L.O. 1984, ch. 

55: (1985), 32 A.C.W.S. (2d) 149. 

En appel, la Cour d’appel a conclu que la Cour 46 
de district avait commis une erreur en tirant cette 
conclusion puisque la question de l’intervention 
dans les droits des parents de decider quels traite- 
ments medicaux seront administres a leur enfant, 
et celle de la constitutionnalite de la Child Welfare 
Act demeuraient entieres. Ces questions ont ete 
renvoyees a la Cour de district et une audition au 
fond a ete ordonnee notamment sur les questions 
constitutionnelles: (1988), 63 O.R. (2d) 385, 47 
D.L.R. (4th) 388, 15 R.F.L. (3d) 388. La Cour de 
district a rejete l’appel au fond des appelants con- 
tre les ordonnances de la Cour provinciale: (1989), 

14 A.C.W.S. (3d) 10. La cour a condamne aux 
depens Fintime, le procureur general de 1’Ontario, 
qui etait intervenu dans 1’instance. Les appelants 
ont ete deboutes en Cour d’appel. L’appel incident 
de Fintime, le procureur general de FOntario, sur 
la question des depens a egalement ete rejete, le 
juge Houlden etant dissident: (1992), 10 O.R. (3d) 

321, 96 D.L.R. (4th) 45, 43 R.F.L. (3d) 36, 58 
O.A.C. 93. 


Cour provinciale, Division de lafamille (demande 
de tutelle, 31 juillet 1983) 

Lors de la premiere audition sur la demande de 
tutelle, le juge Main de la Cour provinciale s’est 
demande si [’augmentation du taux d’hemoglobine 
de F enfant obtenue grace h une transfusion redui- 
rait, comrne Faffirmait le D * 1 Perlman, le risque 
d’une insuffisance cardiaque globale ou d’une 
deficience pulmonaire en cas de crise. Le juge 
Main s’exprime ainsi: 

[TRADUCTION] J’estime qu’il appartient a la cour et 
non a la societe d’aide a Fenfance, ou aux parents, de 
prendre une decision a cet egard. Notre cour conclut, cet 
aprfes-midi, que les droits des parents seront assujettis 
aux droits de l’enfant, et qu’il appartiendra, pendant une 
tres breve periode, a des personnes autres que les 
parents de faire les choix et de prendre les decisions qui 
s’imposent. II s’agit la d’une mesure tres importante qui 


Les juridictions inferieures 
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taken automatically, as I must be satisfied, and I am. I 
have seen stronger cases on behalf of the Society than 
this one, but on the balance of probabilities and despite 
the number of positive things in favour of the parents’ 
case, I am going to make the order. 


Main Prov. Ct. J. awarded wardship to the Chil¬ 
dren’s Aid Society for 72 hours rather than the 30- 
day period requested. This order was made in light 
of the fact that the appellants had received short 
notice of the hearing; Main Prov. Ct. J. wanted to 
give them the opportunity to present further evi¬ 
dence and submissions. 


Provincial Court, Family Division (1983), 36 
R.F.L. (2d) 70 

Main Prov. Ct. J. considered a significant 
amount of evidence over a two-day hearing before 
ordering that the wardship be continued for a 
period of 21 days. The appellants chose not to call 
any expert witnesses although they testified them¬ 
selves and their counsel cross-examined the 
respondent’s witnesses. 


Main Prov. Ct. J. reviewed the current medical 
status of Sheena, whom he found to be still in a 
critical condition and requiring a high level of 
intensive care. He noted that she continued to suf¬ 
fer from serious but undiagnosed problems and 
that she risked suffering several types of crises. He 
stated in particular that “[t]he thing which is of 
concern and for which there is not one single shred 
of evidence in contradiction is that should a crisis 
occur, it could be less than 30 minutes before the 
child is dead” (p. 75). Should such a situation 
arise, doctors would have needed to be able to 
react immediately in order to save the infant’s life. 


Main Prov. Ct. J. recognized that there was a 
heavy onus upon the respondent to establish the 
need for intervention in violation of parental 
rights. He held that this onus had been met, and 


ne doit pas ritre prise a la legere, ni automatiquement; je 
dois etre convaincu, et je le suis. La societe a cite des 
causes plus convaincantes que celle-ci, mais selon la 
preponderance des probabilites et en depit des nom- 
breux points positifs en faveur de la pretention des 
parents, je vais rendre rordonnance. 

Le juge Main a con fie la tutelle de l’enfant it la 
societe d’aide a l’enfance pour 72 heures plutdt 
que pour la periode de 30 jours demandee. Ce f^- 
sant, il a tenu compte du fait que les appelates 
avaient rite avises de la tenue de 1’audition a la def- 
niere minute; le juge Main souhaitait leur offrir4ji 
possibility de presenter d’autres elements de 
preuve et arguments. 

LO 

CO 

CO 

Courprovinciate, Division de lafamille (1983), 36 
R.F.L. (2d) 70 

Le juge Main a examine une grande quantity 
d’elements de preuve pendant une audience de 
deux jours, avant d’ordonner que la tutelle soit 
maintenue pour une periode de 21 jours. Les appe- 
lants ont choisi de n’appeler aucun temoin expert, 
bien qu’ils aient eux-memes temoigne et que leur 
avocat ait contre-interroge les temoins de l’inti- 
mee. 

Le juge Main a examine l’dtat de santd de 
Sheena qui, a son avis, dtait toujours critique et 
necessitait des soins intensifs accentues. 11 a fait 
remarquer qu’elle souffrait encore de problrimes 
graves mais non diagnostiquds, et qu’elle risquait 
d’etre victime de plusieurs formes de crises. II a 
affirme, notamment, qu’ [TRADUCTION] «[u]n fait 
demeure important, et il n’y a pas le moindre diri¬ 
ment de preuve qui le contredise, c’est que si une 
crise devait survenir, Tenfant pourrait mourir en 
moins de 30 minutes» (p. 75). Si une telle situation 
s’ritait prrisentrie, les mridecins auraient du etre en 
mesure de rriagir immddiatement pour sauver la vie 
de 1’enfant. 

Le juge Main a reconnu que 1’intimrie devait 
s’acquitter du lourd fardeau d’ritablir la necessity 
d’une intervention violant les droits des parents. Il 
a conclu que 1’intimee s’ritait acquittrie de ce far- 
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that state intervention in the family was “abso¬ 
lutely essential” (p. 77). He added, at p. 78: 


It is my firm opinion that the court does not have to 
wait until the situation gets to the stage where the par¬ 
ents wish to deny the child any medical assistance, as 
has been submitted. 

Main Prov. Ct. J. also expressed the desire that the 
appellants be permitted to seek a second opinion 
before the transfusion and the eye examination. 


District Court of Ontario 

In the District Court, the appellants argued that 
s. 19(l)(h)(ix) of the Act was loosely worded so as 
to delegate to a doctor, rather than a judge, the 
decision as to whether a child is in need of protec¬ 
tion. Whealy Dist. Ct. J. disagreed and noted spe¬ 
cifically the way in which the section was inter¬ 
preted by the judge at first instance: Main Prov. Ct. 
J. placed the civil onus on the state and only 
granted a restricted order; he also allowed a delay 
so that the appellants could present medical evi¬ 
dence. 


With respect to s. 2(a) of the Charter, Whealy 
Dist. Ct. J. held that the Act, which originated 
from a statute first adopted in 1927, was not aimed 
at Jehovah’s Witnesses since they have only 
refused blood transfusions on grounds of religious 
principles since 1945. On that basis and relying on 
case law, he concluded that the purpose of the leg¬ 
islation did not infringe s. 2(a) of the Charter. 


With respect to s. 7 of the Charter, Whealy Dist. 
Ct. J. decided the following: 

When an infant, totally incapable of making any deci¬ 
sion, is in a life threatening situation and the appropriate 
treatment is denied or refused by its parents, it cannot be 
said that any potential protection as given under section 
7 for the family unit can be invoked against the right of 
the infant to live. Section 7 addresses itself also to “the 
principles of fundamental justice”. It can hardly be said 


deau et que l’intervention de l’Etat dans la famille 
etait [TRADUCTION] «absolument essentielle» 
(p. 77). II ajoute ceci, a la p. 78: 

[TRADUCTION] Je crois fermement que la cour n’est 
pas tenue d’attendre que la situation en vienne au point 
oil les parents souhaitent refuser a l’enfant toute assis¬ 
tance medicate, comme on l’a soumis. 

Le juge Main a egalement exprime le souhait que 
les appelants soient autorisds a demander une 
seconde opinion avant la transfusion et l’examen 
des yeux. 

Cour de district de l’Ontario 

Devant la Cour de district, les appelants ont fait 
valoir que le sous-al. 19(l)h)(ix) de la Loi etait 
redige en des termes generaux de fa?on a deleguer 
a un medecin, plutot qu’a un juge, la tache de deci¬ 
der si l’enfant a besoin de protection. Lear Cant cet 
argument, le juge Whealy a souligne precisement 
la fagon dont le juge de premiere instance avait 
interprdtd cette disposition: le juge Main de la 
Cour provinciate a impose le fardeau civil a l’fitat 
et n’a accorde qu’une ordonnance limitee; il a ega¬ 
lement accorde un delai afin de permettre aux 
appelants de soumettre une preuve medicale. 

En ce qui conceme l’al. 2a) de la Charte, le juge 
Whealy a conclu que la Loi, qui emanait d’un texte 
de loi adopte pour la premiere fois en 1927, ne 
visait pas les temoins de Jehovah puisque ce n’est 
que depuis 1945 qu’ils refusent les transfusions 
sanguines pour des raisons de principes religieux. 
Pour ce motif et se fondant sur la jurisprudence, il 
a conclu que l’objet de la Loi ne violait pas 1’al. 
2a) de la Charte. 

Quant a l’art. 7 de la Charte , le juge Whealy 
decide ceci: 

[TRADUCTION] Lorsque la vie d’un enfant en bas age, 
totalement incapable de prendre une decision, est en 
danger, et que ses parents refusent qu’on lui administre 
le traitement indique, on ne saurait dire que toute protec¬ 
tion susceptible d’etre accordee a la cellule familiale par 
Particle 7 peut etre opposee au droit de vivre de Pen¬ 
fant. L’article 7 mentionne egalement les «principes de 
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that the principles of fundamental justice could be 
invoked to deny a child a chance to live. 

It is worth noting as well that the rights set out in sec¬ 
tion 7 are conditional and not absolute. The rights 
therein set out can be interfered with if done in accor¬ 
dance with the principles of fundamental justice. The 
scheme of the Child Welfare Act, in my view, meets all 
the tests of fundamental justice, including a fair hearing 
before an impartial judicial tribunal. 

Whealy Dist. Ct. J. examined whether there was 
sufficient evidence before the trial judge to support 
the wardship order and held that Main Prov. Ct. J. 
“viewed it with appropriate care and caution, and 
that he applied the appropriate onus in making his 
decision”. 


Whealy Dist. Ct. J. also had to decide whether 
the evidence presented before him altered his con¬ 
clusion. He heard evidence from Dr. Morin, who 
defended his 1983 diagnosis of glaucoma, and 
from Dr. McCormick, who believed there had been 
no urgent need for an eye examination. Whealy 
Dist. Ct. J. relied on the evidence of Dr. Morin, 
since four other doctors had agreed with his diag¬ 
nosis of probable congenital glaucoma, and 
because he believed Dr. McCormick’s suspicion 
was without foundation. He also heard from anes¬ 
thesiologists and haematologists on the issue of 
whether a transfusion was necessary to undertake 
the surgery. He preferred the evidence of the 
respondents’ witnesses that anaesthetic could not 
safely be administered without a transfusion, to 
that of Dr. Furman to the effect that genera] anaes¬ 
thetic could have safely been administered without 
a transfusion by the use of haemo-dilution. The 
appellants presented evidence to show that there 
were inherent risks involved in using blood trans¬ 
fusions in the non-surgical treatment of Sheena, 
and that alternative treatments could have been 
used. However, Whealy Dist. Ct. J. accepted the 
evidence of Dr. Andrew-O’Brodovich that a trans¬ 
fusion was necessary given the risks of administer¬ 
ing a general anaesthetic to a child with such a low 
haemoglobin level, and the evidence of Dr. Sin¬ 
clair that, in the circumstances, no alternative to 
blood transfusions would have raised the 


justice fondamentale». On ne saurait guere souteiiir qu’il 
est possible de les mvoquer pour refuser a un enfant la 
chance de vivre. 

II vaut egalement la peine de souligner que les droits 
enonces a l’article 7 sont conditionnels et non absolus. II 
peut y etre porte atteinte conformement aux principes de 
justice fondamentale. L’economie de la Child Welfare 
Act satisfait, selon moi, a tous les criteres de justice fcg- 
damentale, dont le droit a un proces equitable devant 
une cour de justice impartiale. Q 

LO 

Le juge Whealy s’est demande si le juge de pre¬ 
miere instance disposait d’une preuve suffisahle 
pour justifier l’ordonnance de tutelle, et il a conctei 
que le juge Main [TRADUCTION] «a considere [la 
preuve] avec tout le soin et la circonspectigi 
necessaires, et qu’il a applique le fardeau approprie 
en prenant sa decisions 

Le juge Whealy devait egalement determiner si 
la preuve qui lui avait ete soumise modifiait sa 
conclusion. II a entendu le temoignage du D r 
Morin, qui a defendu le diagnostic de glaucome 
qu’il avait pose en 1983, et celui du D r McCor¬ 
mick qui etait d’avis qu’il n’y avait eu aucun 
besoin urgent de proceder a un examen de la vue. 
Le juge Wliealy s’est fonde sur le temoignage du 
D r Morin, puisque quatre autres medecins avaient 
souscrit a son diagnostic de glaucome congenital 
probable, et parce qu’il croyait que les doutes du 
D r McCormick etaient sans fondement. II a egale¬ 
ment entendu des anesthesistes et des hematologis- 
tes sur la question de savoir s’il etait necessaire de 
proceder a une transfusion au cours de la chirurgie. 
II a prefer 6 les propos des temoins des intimes, 
selon lesquels 1’anesthesie ne pouvait etre prati- 
quee sans danger en l’absence d’une transfusion, 
au temoignage du D r Furman, selon lequel une 
anesthesie generale aurait pu etre pratiquee de 
faqon securitaire sans transfusion au moyen de 
1’hemodilution. Par la preuve qu’ils ont soumise, 
les appelants ont tente de demontrer que le recours 
a des transfusions sanguines dans le traitement non 
chirurgical de Sheena comportait des risques inhe- 
rents et que 1’on aurait pu recourir a d’autres traite- 
ments. Cependant, le juge Whealy a accepte le 
temoignage du D l Andrew-O’Brodovich suivant 
lequel une transfusion etait necessaire etant donne 
les risques que comporte une anesthesie generale 



[1995] 1 R.C.S. 


b. (R.) c. CHILDREN’S aid Le juge La Forest 


357 


haemoglobin level as required. He also relied on 
Dr. Sinclair’s opinion that a transfusion in these 
circumstances represented a medically accepted 
standard of practice. Dr. Scherz testified that alter¬ 
natives to blood transfusion would have been 
appropriate in the circumstances. Whealy Dist. Ct. 
J. disregarded the evidence on the basis that it did 
not address the issue of oxygen-carrying capacity 
in the red blood cells while under general anaes¬ 
thetic in an infant with Sheena’s problems. He did 
not take into account the opinion of Dr. Spence 
that blood transfusions were often unnecessary 
since he found Dr. Spence’s work to be “on the 
cutting edge of new medical therapy rather than in 
the main body of the medical profession”. 


On the issue of costs, Whealy Dist. Ct. J. stated: 

As to costs, it is my view, because the Court of 
Appeal regarded this case as an opportunity to have a 
test case, because the Attorney General and the Official 
Guardian have intervened and fully participated before 
the Court of Appeal and before me, and because in 
order to consider all of this highly technical material, 
both counsel and I required daily transcripts, that this is 
an appropriate case to order costs to be paid by the 
Attorney General of this province, 


However, he gave the parties the opportunity to 
present further submissions before making a final 
order. In an addendum to his reasons, Whealy Dist. 
Ct. J. awarded costs against the Attorney General 
of Ontario, given that the case had “proceeded in a 
most unusual fashion and laborious manner for all 
concerned, and I am not aware of any case where a 
first level appeal from a decision of a trial judge 
has gone this circuitous route and ended up with 
the appeal being transformed into what amounts to 
a re-trial on fresh evidence”. 


pour un enfant dont le taux d’hdrnoglobine est si 
bas, ainsi que le temoignage du D r Sinclair selon 
lequel, dans les circonstances, seule une transfu¬ 
sion sanguine aurait permis d’elever le taux d’he- 
moglobine au niveau requis. II s’est egalement 
appuye sur l’opinion du D ! Sinclair suivant 
laquelle une transfusion representait, dans ces cir¬ 
constances, une norrne de pratique medicale accep¬ 
ter. Le D r Scherz a temoigne que d’autres solu¬ 
tions auraient convenu dans les circonstances. Le 
juge Whealy n’a pas tenu compte de ce temoi¬ 
gnage pour le motif qu’il n’abordait pas la question 
de la capacite oxyphorique des globules rouges au 
moment ou un enfant qui a les problemes de 
Sheena est sous anesthesie generale. II n’a pas tenu 
compte de l’opinion du D r Spence, selon laquelle 
les transfusions sanguines etaient souvent inutiles, 
puisqu’il a conclu que les travaux du D r Spence se 
situent [TRADUCTION] «a l’avant-garde des nou- 
velles therapies medicales et non dans le courant 
principal de la profession medicale». 

Sur la question des ddpens, le juge Whealy 57 
affirme ceci: 

[TRADUCTION] En ce qui concerne les depens, je suis 
d’avis qu’il convient, en l’espece, de condamner aux 
depens le procureur general de notre province, etant 
donne que la Cour d’appel a estime que la p re sente 
affaire pourrait etre un cas type, que le Procureur gene¬ 
ral et le tuteur public sont intervenus et ont participe 
pleinement en Cour d’appel et devant moi, et que, pour 
considerer tous ces documents fort techniques, les deux 
avocats et moi-meme avons du recourir a des transcrip¬ 
tions quotidiennes. 

II a toutefois donne aux parties la possibilite de 58 
sournettre d’autres arguments avant de rendre une 
ordonnance definitive. Dans un addenda a ses 
motifs, le juge Whealy a condamne aux depens le 
procureur general de 1’Ontario pour le motif que 
1’affaire [TRADUCTION] «s’est deroulee de la faqon 
la plus inhabituelle et ardue pour tous les interes- 
ses, et je ne suis au courant d’aucune affaire ou 
1’appel de premier niveau interjete a l’encontre 
d’une decision d’un juge de premiere instance a 
emprunte ce detour pour finir par se transformer 
en ce qui equivaut a un nouveau proces fonde sur 
tine nouvelle preuve». 


1995 CanLII 115 (SCO) 
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Court of Appeal (1992), 10 O.R. (3d) 321 

Tamopolsky J.A., speaking for the majority of 
the Court of Appeal, did not disrupt the findings of 
the District Court judge regarding the need for the 
eye surgery performed by Dr. Morin, the need for 
a blood transfusion in conjunction with the anaes¬ 
thetic used in the eye surgery, or the need for a 
blood transfusion in the non-surgical treatment of 
Sheena. With respect to s. 7 of the Charter, Tamo¬ 
polsky J.A. followed the approach adopted by this 
Court in R. v. Jones, [1986] 2 S.C.R. 284, and held 
that assuming an interference with the parents’ lib¬ 
erty interest, the legislation did not violate the 
principles of fundamental justice. In particular, he 
found that s. 19(l)(£)(ix) of the Act did not dele¬ 
gate to the doctor the decision whether a child was 
in need of protection. The definition in s. 
19(l)(Z?)(ix), he noted, was qualified by two dis¬ 
tinct requirements, only one of which had to be 
met to warrant intervention: “The first is that the 
parents have acted contrary to the recommenda¬ 
tions of a medical practitioner. The second is that 
the treatment is ‘necessary for the child’s health 
and well-being’” (pp. 335-36). The trier of fact, 
therefore, ultimately determined whether the child 
was in need of protection. 


The appellants complained of the lack of disclo¬ 
sure at the summary protection hearing, in particu¬ 
lar of the fact that Dr. Perlman did not disclose a 
contrary view he had received, on consultation, 
with respect to congestive heart failure. Tamopol¬ 
sky J.A. found that this shortfall “was not so sig¬ 
nificant that it denied the appellants a fair hearing” 
(p. 344). As for other procedural complaints, he 
was of the view that these did not deprive the 
appellants of their liberty in a manner contrary to 
the principles of fundamental justice either. He 
stated, at pp. 345-46: 


In my view, the respondents are correct that the pro¬ 
cedures outlined in s. 28 of the Child Welfare Act ensure 


Com d'appel (1992), 10 O.R. (3d) 321 

S’exprimant au nom de la Cour d’appel a la 
majorite, le juge Tamopolsky n’a pas modifie les 
conclusions du juge de la Cour de district relative- 
ment a la necessity pour le D r Morin d’effectuer 
une chirurgie oculaire, a la necessite de proceder a 
une transfusion sanguine parallelement a 1’anesthe- 
sie pratiquee au cours de la chirurgie oculaire, ou[H 
la necessite de recourir a une transfusion sanguii^ 
dans le traitement non chirurgical de Sheena, 
Quant a Part. 7 de la Charte, le juge Tarnopolsky a 
suivi la methode adoptee par notre Cour dans 1’aFj 
ret R. c. Jones, [1986] 2 R.C.S. 284, pour concluijg 
qu’it supposer qu’il y ait eu entrave au droit a id 
liberte des parents, la loi en cause ne violait pas 
principes de justice fondamentale. En particulier, 11 
a conclu que le sous-al. 19(1 )£>)(ix) de la Loi ne 
deleguait pas au mcdecin la tache de decider si un 
enfant avail besoin de protection. La definition 
dnoncde au sous-al. 19(l)b)(ix), a-t-il soulignd, 
dtait temperee par deux exigences distinctes, dont 
une seule devait etre remplie pour justifier 1’inter- 
vention: [TRADUCTION] «La premiere est que les 
parents aient agi contrairement aux recommanda- 
tions d’un medecin. La seconde est que le traite¬ 
ment soit «necessaire pour la sante et le bien-ctre 
de l’enfant»» (pp. 335 et 336). Le juge des faits a 
done finalerncnt decide si l’enfant avait besoin de 
protection. 

Les appelants se sont plaint de 1’absence de 
communication de la preuve lors de l’instance 
sommaire portant sur la protection de 1’enfant, et, 
en particulier, du fait que le D r Perlman n’a pas 
divulgue 1’opinion contraire qu’il avait repue, lors 
d’une consultation, relativement a 1’insuffisance 
cardiaque globale. Le juge Tamopolsky a conclu 
que celte lacune [TRADUCTION] «n’etait pas grave 
au point de nier aux appelants une audition equi- 
table» (p. 344). Quant aux autres plaintes en 
matiere de procedure, il s’est dit d’avis que leur 
objet n’avait pas non plus prive les appelants de 
leur liberte d’une maniere contraire aux principes 
de justice fondamentale. II dit ceci, aux pp. 345 et 
346: 

[TRADUCTION] A mon avis, les intimes ont raison 
d’affirmer que les procedures enoncees a 1’art. 28 de la 
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that the interests of the parents are given full judicial 
protection. Pursuant to that provision, witnesses were 
summoned at the initial hearing on July 31, 1983, to 
give evidence and produce records. The parents were 
notified of the hearing, although not until the day on 
which it was held. The parents were represented by 
counsel and they, too, gave evidence. Their counsel, 
who is extensively experienced in issues of this kind, 
was permitted to cross-examine all of the witnesses 
called by the C.A.S. As well, there was no suggestion 
that the judge hearing the application was in any way 
biased. In light of the dire need for preventive action, 
which was revealed by the evidence presented at the 
hearing, it is my opinion that the hearing was conducted 
in accordance with the principles of fundamental justice. 

Tarnopolsky J.A. then considered whether the 
impugned sections of the Act violated s. 2(a) of the 
Charter. He agreed with the District Court judge 
that the purpose of the Act did not violate s. 2(a). 
However, he stated that the legislation had the 
effect of restraining the appellants from manifest¬ 
ing their religious views by controlling the treat¬ 
ment provided to Sheena. While he acknowledged 
that the right of the appellants to choose medical 
treatment for their infant in accordance with their 
religious beliefs was protected under s. 2(a) of the 
Charter, he added that it was so only so long as it 
did not impede the vital and overriding state inter¬ 
est in the life and health of a child. He was of the 
view that any limitations on freedom of religion 
were best addressed under s. 1 of the Charter. 
After reviewing the four branches of the s. 1 test, 
set out recently in R. v. Chaulk, [1990] 3 S.C.R. 
1303, he decided that a violation of s. 2(a) would 
be saved by s. 1. He held that the connection 
between the means used in this case and the objec¬ 
tive of the Child Welfare Act was obvious. He also 
stated, at p. 353: 


In my opinion, where a blood transfusion may be nec¬ 
essary to save the life of a child or to protect it from a 
serious handicap, it is difficult to imagine a means of 
ensuring that treatment is provided once the actual 
necessity arises, which is a less restrictive means than 
that employed in this case. The appellants’ rights were 
only impeded once a court came to the conclusion that 
the exercise of those rights would endanger the health of 
the child. 


Child Welfare Act garantissent que les droits des parents 
jouissent d’une pleine protection judiciaire. Conforme- 
ment a cette disposition, des temoins ont ete appeles, a 
l’audition initiale du 31 juillet 1983, pour temoigner et 
produire des dossiers. Les parents ont ete avises de f au¬ 
dition, quoique le jour meme seulement. Ils etaient 
representes par un avocat et ont eux aussi temoigne. 
Leur avocat, tres experiments dans ce domaine, a ete 
autorise a contre-interroger tous les temoins appeles par- 
la C.A.S. En outre, on n’a pas donne a entendre que leO 
juge saisi de la demande etait de quelque facon impart 
rial. Compte tenu de la necessite extreme, etablie par la!£? 
preuve soumise a l’audition, d’une action preventive, je^ 
suis d’avis que l’audition s’est deroulee conformcmentZi 
aux principes de justice fondamentale. § 

O 

Le juge Tarnopolsky s’est ensuite demande siS 
les dispositions contestees de la Loi violaient Fal.^- 
2a) de la Charte. II a convenu avec le juge de la 
Cour de district que 1’objet de la Loi ne violait pas 
1’al. 2a). Toutefois, il a indique que la mesure 
legislative avait pour effet d’empecher les appe- 
lants de manifester leurs croyances religieuses en 
controlant le traitement administre a Sheena. 
Meme s’il a reconnu que l’al. 2a) de la Charte pro¬ 
tege ait le droit des appelants de choisir pour leur 
enfant un traitement medical conforme a leurs 
croyances religieuses, il a ajoute qu’il n’en etait 
ainsi que si ce droit n’entravait pas l’interet vital et 
primordial qu’a l’fitat dans la vie et la sante d’un 
enfant. Il s’est dit d’avis que toute restriction de la 
liberte de religion etait mieux abordee dans le 
cadre de 1’article premier de la Charte. Apres avoir 
examine les quatre volets du critere de 1’article 
premier, formulas recemment dans 1’arret R. c. 
Chaulk, [1990] 3 R.C.S. 1303, il a decide qu’une 
violation de l’al. 2a) serait sauvegardee par Far¬ 
ticle premier. Il a conclu que le lien entre les 
moyens utilises en Fespece et Fobjectif de la Child 
Welfare Act ritait Evident. Il dit egalement ceci, a la 
p. 353: 

[TRADUCTION] A raon sens, lorsqu’une transfusion 
sanguine peut se reveler necessaire pour sauver la vie 
d’un enfant ou pour le proteger d’un handicap grave, on 
peut difficilement imaginer un moyen de garantir que 
Ton administrera, lorsque le besoin se fera sentir, un 
traitement moins restrictif que celui utilise dans la pre¬ 
sente affaire. Les droits des appelants n’ont ete enfreints 
que lorsqu’un tribunal a conclu que leur exercice corn- 
promettrait la vie de F enfant. 
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On the issue of costs raised in the cross-appeal, 
Tamopolsky J.A. acknowledged the peculiarity of 
the order, but stated that there was no compelling 
reason to interfere with the discretionary power of 
the court below. 


Goodman J.A. agreed with the reasoning of 
Tamopolsky J.A. and simply commented on the 
award of costs made by the District Court judge. 
Houlden J.A. also concurred with the reasons of 
the majority on the main appeal. He expressed the 
view that even if the appellants had been success¬ 
ful in their appeal, they would not have been enti¬ 
tled to the declaratory relief they were seeking, as 
it intruded on the legislative function. In any event, 
the Act had been amended without incorporating 
the guidelines proposed by the appellants. How¬ 
ever, Houlden J.A. dissented on the issue of costs 
because, in his view, Whealy Dist. Ct. J.’s order 
would create a dangerous precedent. 


Issues 

The following constitutional questions were set 
by the Chief Justice: 

1. Does the Child Welfare Act, R.S.O. 1980, c. 66, s. 
19(l)(i>)(ix), together with the powers in ss. 
30(1)2 and 41 and the procedures in ss. 21, 27, 
28(1), (10) and (12), deny parents a right to 
choose medical treatment for their infants, con¬ 
trary to s. 7 of the Canadian Charter of Rights 
and Freedoms'! 


2. If the answer to question 1 is in the affirmative, is 
s. 19(l)(£)(ix), together with the powers in ss. 
30(1)2 and 41 and the procedures in ss. 21, 27, 
28(1), (10) and (12) of the Child Welfare Act, 
R.S.O. 1980, c. 66, justified as reasonable limits 
by s. I of the Canadian Charter of Rights arid 
Freedoms and therefore not inconsistent with the 
Constitution Act, 19821 


3. Does the Child Welfare Act, R.S.O. 1980, c. 66, s. 
19(l)(b)(ix), together with the powers in ss. 
30(1)2 and 41 and the procedures in ss. 21, 27, 
28(1), (10) and (12), infringe the appellants’ free- 


Quant a la question des depens soulevee lors de 
l’appel incident, le juge Tamopolsky a reconnu la 
singularity de l’ordonnance, mais il a declare qu’il 
n’y avait aucune raison sdrieuse de s’immiscer 
dans le pouvoir discretionnaire du tribunal d’ins¬ 
tance inferieure. 

Le juge Goodman a souscrit au raisonnement dp 
juge Tamopolsky et a simplement comments 1’at¬ 
tribution de depens par le juge de la Cour de dis¬ 
trict. Le juge Houlden a lui aussi souscrit auk 
motifs de la majorite quant a 1’appel principal.5l 
s’est dit d’avis que, meme si leur appel avait ej6 
couronne de succes, les appelants n’auraient pas ^t 
droit au jugement declaratoire sollicite puisqu'il 
empietait sur la fonction legislative. Quoi qu’il en 
soit, la Loi a ete modifiee sans qu’y soient incor- 
porees les directives proposees par les appelants. 
Par ailleurs, le juge Houlden etait en disaccord sur 
la question des depens parce qu’a son avis Lordon- 
nance du juge Whealy creait un dangereux prece¬ 
dent. 

Les questions en litige 

Le Juge en chef a enonce les questions constitu- 
tionnelles suivantes: 

1. La Child Welfare Act, R.S.O. 1980, ch. 66, sous- 
al. 19(I W)(ix), ainsi que les pouvoirs conferes a 
l’al. 30(1)2 et a Part. 41, et les procedures enon- 
cees aux art. 21 et 27 et aux par. 28(1), (10) et 
(12), privent-ils les parents du droit de choisir un 
traiternent medical pour leurs enfants en bas age, 
contrairement it Part. 7 de la Charte canadienne 
des droits et libertesl 

2. Si la feponse a la premiere question est affirma¬ 
tive, le sous-al. 19(l)6)(ix), ainsi que les pouvoirs 
conferes a Pal. 30(1)2 et a Part. 41, et les proce¬ 
dures enoncees aux art. 21 et 27 et aux par. 28(1), 
(10) et (12) de la Child Welfare Act, R.S.O. 1980, 
ch. 66, sont-ils justifies en tant que limites raison- 
nables par Particle premier de la Charte cana¬ 
dienne des droits et libertes, et done compatibles 
avec la Loi constitutionnelle de 19822 

3. La Child Welfare Act, R.S.O. 1980, ch. 66, sous- 
al. 19(l)b)(ix), ainsi que les pouvoirs conferes a 
Pal. 30(1)2 et a Part. 41, et les procedures enon¬ 
cees aux art. 21 et 27 et aux par. 28(1), (10) et 
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dom of religion as guaranteed under s. 2(a) of the 
Canadian Charter of Rights and Freedoms ? 

4. If the answer to question 3 is in the affirmative, is 
s. 19(l)(f>)(ix), together with the powers in ss. 
30(1)2 and 41 and the procedures in ss. 21, 27, 
28(1), (10) and (12) of the Child Welfare Act, 
R.S.O. 1980, c. 66, justified as reasonable limits 
by s. 1 of the Canadian Charter of Rights and 
Freedoms and therefore not inconsistent with the 
Constitution Act, 19821 

The issue raised in the respondent’s cross-appeal 
was whether the District Court erred in making its 
award of costs against the Attorney General of 
Ontario. 

The Court rendered judgment from the bench on 
March 17, 1994. It dismissed the appeal and 
answered the first constitutional question in the 
negative. Question 2 does not, therefore, arise. The 
Court, however, reserved decision, reasons to fol¬ 
low, as regards whether it was under question 3 or 
question 4 that the legislation was constitutionally 
valid. Decision was also reserved on the cross¬ 
appeal. 

Analysis 

I shall first deal with the constitutional questions 
raised in the main appeal. I shall then briefly 
address the issue of costs raised in the cross¬ 
appeal. 

Appeal: Constitutional Questions 

In addition to the constitutional issues, the 
appellants raised certain questions of fact. As these 
were amply addressed by the courts below, there is 
no need to discuss them at length. While the appel¬ 
lants were, at the time of the initial wardship hear¬ 
ing and review, unable to adduce their own evi¬ 
dence and call their own experts owing to the 
summary nature of the proceedings, the frailty in 
the factual record was remedied by the admission 
of fresh evidence before the District Court. The 
appellants contended, however, that conflicting 
medical evidence was presented, and that Whealy 


(12), portent-ils atteinte a la liberte de religion que 
garantit aux appelants l’al. 2a) de la Charte cana- 
dienne des droits et libertesl 

4. Si la reponse a la troisieme question est affirma¬ 
tive, le sous-al. 19(l)6)(ix), ainsi que les pouvoirs 
conferes a l’al. 30(1)2 et a 1’art. 41, et les proce¬ 
dures etioncees aux art. 21 et 27 et aux par. 28(1), 

(10) et (12) de la Child Welfare Act, R.S.O. 1980, 
ch. 66, sont-ils justifies en tant que limites raison- 
nables par 1’article premier de la Charte cana- 
dienne des droits et libertes, et done compatibles 
avec la Loi constitutionnelle de 19822 

La question que l’intimee a soulevee, dans le 
pourvoi incident, etait de savoir si la Cour de dis¬ 
trict avait commis une erreur en condamnant aux 
depens le procureur general de 1’Ontario. 

Notre Cour a rendu jugement a 1’audience le 17 66 

mars 1994. Elle a rejete le pourvoi et repondu par 
la negative a la premiere question constitution¬ 
nelle, La seconde question ne se pose done pas. 

Notre Cour a toutefois mis sa decision en delibere, 
avec motifs a suivre, quant a savoir si e’est relati- 
vement a la troisieme ou a la quatrieme question 
que la mesure legislative etait constitutionnelle. La 
decision a egalement ete mise en delibere relative- 
ment au pourvoi incident. 


Je me pencherai d’abord sur les questions cons- 
titutionnelles soulevees dans le pourvoi principal. 
J’aborderai ensuite brievement la question des 
depens soulevee dans le pourvoi incident. 

Pourvoi: Questions constitutionnelles 

Outre les questions constitutionnelles, les appe¬ 
lants ont souleve certaines questions de fait. 
Comme celles-ci ont ete analysees abondamment 
par les tribunaux d’instance inferieure, il n’est pas 
necessaire de s’y attarder. Bien que les appelants 
n’aient pas ete en mesure, a l’epoque de l’instance 
initiale portant sur la tutelle et la revision, de pre¬ 
senter leur propre preuve et d’appeler leurs propres 
experts en raison de la nature sommaire des proce¬ 
dures, il a ete remedie a la faiblesse du dossier fac- 
tuel par l’admission de nouveaux dldments de 
preuve devant la Cour de district, Les appelants 


Analyse 
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Dist. Ct. J. should have deferred to their opinion 
regarding the necessity of a blood transfusion to 
assist with the anaesthetic while performing the 
eye surgery, as there was no right or wrong answer 
and a court of law was ill-placed to substitute its 
decision for that of the parents. 


Whealy Dist. Ct. J. almost uniformly preferred 
the evidence of the respondents’ witnesses to that 
of the appellants’, as the latter did not accord with 
the accepted medical practice of the time. He did 
so after a careful examination of the position of 
each witness, and in every case clearly stated per¬ 
suasive reasons for preferring the testimony of one 
witness over another. Far from substituting his 
decision for that of the parents, Whealy Dist. Ct. J. 
simply performed his duty under the law, namely 
appraising the weight and credibility of the com¬ 
peting testimony. Whealy Dist. Ct. J.’s findings of 
fact were upheld by the Court of Appeal, after a 
careful review of all the evidence. The appellants 
have not demonstrated any compelling grounds for 
disturbing these findings. 

Section 7 of the Charter 

Turning now to s. 7 of the Charter, the appel¬ 
lants argued that the right to choose medical treat¬ 
ment for their infant is a liberty interest protected 
under s. 7 of the Charter, and that the infringement 
of that interest in the present case did not conform 
with the principles of fundamental justice. Whealy 
Dist. Ct. J., we saw, dismissed the contentions of 
the appellants, and the Court of Appeal simply 
stated that even on the assumption that s. 7 of the 
Charter afforded some protection to the interest 
claimed by the appellants, any infringement of 
their liberty was done in accordance with the prin¬ 
ciples of fundamental justice. 

Section 7 of the Charter and Parental Liberty 

Although I am of the view that the principles of 
fundamental justice have been complied with in 
the present case, I nonetheless propose to comment 
on the scope of the protection afforded by the 


ont toutefois soutenu qu’une preuve medicale con- 
tradictoire avait etd presentee et que le juge 
Whealy aurait du s’en remettre a leur opinion con- 
cemant la necessity d’assortir l’anesthesie d’une 
transfusion sanguine pendant la chirurgie oculaire, 
puisqu’il n’y avait aucune bonne ou mauvaise 
reponse et qu’une cour de justice etait mal placee 
pour substituer sa decision d celle des parents. ^ 

o 

Le juge Whealy a presque constamment prefeft 
les opinions des temoins des intimes a celles d© 
appelants, du fait que ces demieres n’etaient pas 
compatibles avec la pratique medicale accepteeTa 
l’epoque. II en a decide ainsi apres avoir examine 
soigneusement la position de chaque temoin, et, 
dans chaque cas, il a expose clairement des rnoti^ 
convaincants de preferer le temoignage d’tln 
teinoin a celui d’un autre. Loin de substituer sa 
decision a celle des parents, le juge Whealy s’est 
siinplement acquitte de la tache, qui lui incombait 
en droit, d’evaluer le poids et la credibility des 
temoignages opposes. Apres avoir examine attenti- 
vement I’ensemble de la preuve, la Cour d’appel a 
maintenu les conclusions de fait du juge Whealy. 
Les appelants n’ont fourni aucune raison scrieuse 
de modifier ces conclusions. 

L’article 7 de la Charte 

En ce qui concerne l’art. 7 de la Charte, les 
appelants ont soutenu que le droit de choisir un 
traitement medical pour leur enfant releve du droit 
a la liberte que garantit cet article et que l’atteinte a 
ce droit en l’espece n’etait pas conforme aux prin- 
cipes de justice fondamentale. Le juge Whealy, 
nous l’avons vu, a rejete les prytentions des appe¬ 
lants et la Cour d’appel a simplement affirmc que, 
meme si Ton presumait que 1’art. 7 de la Charte 
offre une certaine protection au droit invoque par 
les appelants, toute atteinte qu’il pouvait y avoir eu 
a leur liberte etait conforme aux principes de jus¬ 
tice fondamentale. 

L 'article 7 de la Charte et la liberte parentale 

Bien que je sois d’avis que les principes de jus¬ 
tice fondamentale ont ete respectes dans la pre- 
sente affaire, j’entends neanmoins faire des com- 
mentaires sur la portee de la protection offerte par 
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Charter as it relates to the right of parents to 
choose medical treatment for their infant. This 
Court has, on many occasions, stated that the prin¬ 
ciples of fundamental justice vary according to the 
context; see R. v. Lyons, [1987] 2 S.C.R. 309; 
Pearlman v. Manitoba Law Society Judicial Com¬ 
mittee, [1991] 2 S.C.R. 869. An examination of the 
scope of the liberty interest appears warranted, 
since its formulation may affect the determination 
of the principles of fundamental justice. I also note 
that while this case can be disposed of solely on 
the issue of the right of parents to choose medical 
treatment for their infant, it is not without conse¬ 
quence for child protection as a whole. Interven¬ 
tion may well be compelling here, but this appeal 
raises the more general question of the right of par¬ 
ents to rear their children without undue interfer¬ 
ence by the state. 


The appellants claim that parents have the right 
to choose medical treatment for their infant, rely¬ 
ing for this contention on s. 7 of the Charter, and 
more precisely on the liberty interest. They assert 
that the right enures in the family as an entity, bas¬ 
ing this argument on statements made by Ameri¬ 
can courts in the definition of liberty under their 
Constitution. While, as I will indicate, American 
experience may be useful in defining the scope of 
the libeity interest protected under our Constitu¬ 
tion, I agree that s. 7 of the Charter does not afford 
protection to the integrity of the family unit as 
such. The Canadian Charter, and s. 7 in particular, 
protects individuals. It is the individual’s right to 
liberty under the Charter with which we are here 
concerned. The concept of the integrity of the fam¬ 
ily unit is itself premised, at least in part, on that of 
parental liberty. N. Bala and J. D. Redfeam, “Fam¬ 
ily Law and the ‘Liberty Interest’: Section 7 of the 
Canadian Charter of Rights’’ (1983), 15 Ottawa L. 
Rev. 274, note that a general discussion of the 
“family unit” often obscures two separate interests, 
at p. 281: 


It is, however, possible to distinguish at least two differ¬ 
ent, yet interrelated interests. One is familial integrity — 
an interest in upholding the family as an autonomous, 


la Charte dans la inesure oil elle a trait au droit des 
parents de choisir un traitement medical pour leur 
enfant. Notre Cour a, a maintes reprises, declare 
que les principes de justice fondamentale varient 
selon le contexte; voir R. c. Lyons, [1987] 2 R.C.S. 
309; Pearlman c. Comite judiciaire de la Societe 
du Barreau du Manitoba, [1991] 2 R.C.S. 869. 
Une analyse de la portee du droit a la liberty parait 
justifiee puisque sa formulation pent influer sttr la 
determination des principes de justice fondamen¬ 
tale. Je remarque egalement que, bien que la pre¬ 
sente affaire puisse etre tranchee uniquement sur la 
question du droit des parents de choisir un traite¬ 
ment medical pour leur enfant, elle n’est pas sans 
consequence pour la protection generale de T en¬ 
fant. Une intervention pourrait bien s’imposer ici, 
mais le present pourvoi souleve la question plus 
generale du droit des parents d’eduquer leurs 
enfants sans ingerence indue de la part de l’Etat. 

Les appelants pretendent que les parents ont le 
droit de choisir un traitement medical pour leur 
enfant, invoquant a l’appui de cede pretention 
l’art. 7 de la Charte et, plus precisement, le droit a 
la liberie. Ils soutiennent que ce droit s’applique a 
la famille en tant qu’entite, fondant leur argument 
sur les affirmations qu’ont faites les tribunaux 
americains pour definir la liberte sous le regime de 
leur Constitution. Bien que, comme je vais l’indi- 
quer, l’experience americaine puisse etre utile pour 
definir la portee du droit it la liberte garanti par 
notre Constitution, je conviens que Tart. 7 de la 
Charte ne protege pas 1’integrite de la cellule fami- 
liale comme telle. La Charte canadienne et, en par¬ 
ticular, son art. 7 protegent les individus. Ce dont 
il est question ici, c’est du droit a la liberte que la 
Charte garantit a 1’individu. Le concept de 1’inte¬ 
grity de la cellule familiale repose lui-meme, du 
moins en partie, sur celui de la liberte; parentale. 
Dans «Family Law and the «Liberty Interests 
Section 7 of the Canadian Charter of Rights» 
(1983), 15 Ottawa L. Rev. 21 A, a la p. 281, N. Bala 
et J. D. Redfeam font observer qu’une analyse 
generale de la «cellule familiale» eclipse frequem- 
ment deux droits distincts: 

[TRADUCTION] II est toutefois possible de distinguer au 
moins deux droits qui, quoique etroitement lies, diffe¬ 
rent. L’un est l’integrite familiale — le droit de mainte- 
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independent unit in society. The other is parental 
authority — a parental right to enjoy family life and 
control various aspects of a child’s life, free from unnec¬ 
essary outside interference. [Emphasis in original.] 

The term “liberty” has yet to be authoritatively 
defined in this Court, although comments have 
been made on both ends of the spectrum. In Singh 
v. Minister of Employment and Immigration, 
[1985] 1 S.C.R. 177, Wilson J., speaking for Dick¬ 
son C.J., Lamer J. (as he then was) as well, noted 
that it was incumbent upon the Court to define 
“liberty”, and conceded that the concept was sus¬ 
ceptible of a broad range of meanings. Although 
she did not venture to define the scope of the lib¬ 
erty interest protected under s. 7 of the Charter, 
she cited the following dictum of Stewart J. in 
Board of Regents of State Colleges v. Roth, 408 
U.S, 564 (1972), at p. 572, as an example of the 
liberal interpretation the United States Supreme 
Court has given to the Fourteenth Amendment, at 
p. 205: 

“While this Court has not attempted to define with 
exactness the liberty . . . guaranteed (by the Fourteenth 
Amendment), the term has received much consideration 
and some of the included things have been definitely 
stated. Without doubt, it denotes not merely freedom 
from bodily restraint but also the right of the individual 
to contract, to engage in any of the common occupations 
of life, to acquire useful knowledge, to marry, establish 
a home and bring up children, to worship God accord¬ 
ing to the dictates of his own conscience, and generally 
to enjoy those privileges long recognized ... as essen¬ 
tial to the orderly pursuit of happiness by free men.” 
Meyer v. Nebraska, 262 U.S. 390, 399. In a Constitution 
for a free people, there can be no doubt that the meaning 
of “liberty” must be broad indeed. See, e.g., Bolling v. 
Sharpe, 347 U.S. 497, 499-500; Stanley v. Illinois, 405 
U.S. 645. 

In R. v. Jones, supra, speaking alone in dissent, 
Wilson J. gave a broad formulation of the concept 
of liberty. She stated, at p. 318: 

1 believe that the framers of the Constitution in guar¬ 
anteeing “liberty” as a fundamental value in a free and 
democratic society had in mind the freedom of the indi¬ 
vidual to develop and realize his potential to the full, to 


nir Tautonomie et l’independance de la famille dans la 
societe. L’autre est l’autorite parentale — le droit paren¬ 
tal de jouir de la vie familiale et de controler divers 
aspects de la vie de l’enfant, en l’absence de toute inge- 
rence exterieure inutile. [En italique dans roriginal.] 

Notre Cour n’a pas encore defini peremptoire- 
ment le terine «liberte», bien que des commen- 
taires aient ete faits aux deux extrcmites du specy 
tre. Dans Farret Singh c. Ministre de i'Emploi el d$ 
l’Immigration, [1985] 1 R.C.S. 177, le juge Wilsojjj' 
a souligne, au nom du juge en chef Dickson et dij: 
juge Lamer (maintenant Juge en chef), qu’ifc 
incombait a la Cour de definir le terme «liberte»p 
puis elle a admis que le concept etait susceptible.; 
d’avoir plusieurs acceptions. Bien qu'elle n’ait pajg 
entrepris de definir la portee du droit a la liberty 
garanti a l’art. 7 de la Charte, elle cite, a la p. 205, 

Fopinion incidente suivante que le juge Stewart a 
exprimee dans Board of Regents of State Colleges 
c, Roth, 408 U.S. 564 (1972), a la p. 572, pour 
illustrer F interpretation liberate que la Cour 
supreme des Etats-Unis a donnee au Quatorzieme 
amendement: 

[TRADUCTION] «Meme si cette Cour n’a pas tente de 
definir avec exactitude la liberte ... garantie (par le 
Quatorzieme amendement), ce teime a souvent ete exa¬ 
mine et certains des elements qui y sont compris ont ete 
precises de fafon definitive. Ce terme s’entend sans 
aucun doute non seulement de Fabsence de contrainte 
physique mais egalement du droit des particuliers de 
contracter, de vaquer aux occupations ordinaires de la 
vie, d’acquerir des connaissances utiles, de se marier, de 
fonder un foyer et d’elever des enfants, d’adorer Dieu 
selon sa conscience et, en general, de jouir des privi¬ 
leges reconnus depuis longtemps ... comme 6tant 
essentiels a la poursuite du bonheur par les hommes 
libres.» Meyer c. Nebraska, 262 U.S. 390, 399. Dans la 
Constitution d’un peuple libre, il ne fait aucun doute que 
le terme «libert6» doit avoir un sens large. Voir, par 
exemple, Bolling v. Sliatpe, 347 U.S. 497, 499 et 500; 
Stanley v. Illinois, 405 U.S. 645. 

Dans Farret R. c. Jones, precite, le juge Wilson, 
seule dissidente, formule en des tertnes generaux 
le concept de liberte. Elle affirtne ceci, a la p. 318: 

Je crois que les redacteurs de la Constitution en 
garantissant la «liberte» en tant que valeur fondamentale 
d’une societe libre et democratique, avaient a Fesprit la 
libertd pour l’individu de se developper et de realiser 
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plan his own life to suit his own character, to make his 
own choices for good or ill, to be non-conformist, idio¬ 
syncratic and even eccentric — to be, in to-day’s par¬ 
lance, “his own person” and accountable as such. John 
Stuart Mill described it as “pursuing our own good in 
our own way”. This, he believed, we should be free to 
do “so long as we do not attempt to deprive others of 
theirs or impede their efforts to obtain it”. 


While she was of the view that s. 7 protected the 
right of parents to bring up and educate their chil¬ 
dren according to their conscientious beliefs, Wil¬ 
son J. acknowledged that this freedom was not 
“untrammelled”. Some limits could be placed on 
the interest, as “liberty” did not imply the right to 
bring up and educate one’s children “as one sees 
fit”. 

On the other hand, Lamer J., speaking for him¬ 
self alone in Reference re ss. 193 and 195.1(1 )(c) 
of the Criminal Code (Man.), [1990] 1 S.C.R. 
1123, rejected the line of American cases pertain¬ 
ing to contractual liberty, noting that such an 
extension of the liberty interest had also been sub¬ 
ject to criticism in the United States. The text of 
the Canadian Charter — which does not mention 
“property” — and the context of its adoption were 
sufficiently different to mandate a distinct interpre¬ 
tation. According to him, s. 7, which appears in the 
Charter under the heading “Legal Rights”, had to 
be construed in light of the rights enunciated in ss. 
8 to 14, which set out traditional criminal law 
guarantees. Further, the term “liberty” had to be 
read in conjunction with its modifier, the princi¬ 
ples of fundamental justice. Thus, a restriction on 
liberty had to occur as a result of an interaction 
with the justice system. Lamer J. appeared to limit 
“liberty” to its physical dimension, though he 
would appear to give the expression “security of 
the person” a somewhat broader ambit. He summa¬ 
rized his position as follows, at pp. 1177-78: 


Put shortly, I am of the view that s. 7 is implicated when 
the state, by resorting to the justice system, restricts an 
individual’s physical liberty in any circumstances . Sec¬ 
tion 7 is also implicated when the state restricts individ¬ 
uals’ security of the person by interfering with, or 


son potentiel au maximum, d’etablir son propre plan de 
vie, en accord avec sa persoimalite; de faire ses propres 
choix, pour le meilleur ou pour le pire, d’etre non con- 
formiste, original et meme excentrique, d’etre, en lan- 
gage courant, «lui-meme» et d’etre responsable en tant 
que tel. John Stuart Mill decrit cela ainsi: [TRADUCTION] 
«rechercher notre propre bien, k notre fa£on». Nous 
devrions, pensait-il, etre libre de le faire «dans la mesure 
oil nous ne tentons pas de priver les autres du leur, ni 
d’entraver leurs efforts pour y parvenir». 

Meme si elle etait d’avis que Tart. 7 garantissait 
aux parents le droit d’elever et d’eduquer leurs 
enfants conformement a leurs croyances intimes, 
le juge Wilson a reconnu que cette liberte n’etait 
pas «sans entrave». Certaines limites peuvent etre 
imposees au droit puisque la «liberte» n’implique 
pas le droit d’elever et d’eduquer les enfants 
«comme on l’entend». 

Par contre, dans le Renvoi relatifa I’art. 193 el a 75 
Fat. 195.1(1 )c) du Code criminel (Man.), [1990] 1 
R.C.S. 1123, le juge Lamer a, en son propre nom 
seulement, rejete le courant de jurisprudence ame- 
ricaine portant sur la liberte contractuelle, en souli- 
gnant qu’une telle extension du droit a la liberte 
avail egalement fait l’objet de critiques aux fhats- 
Unis. Le texte de la Charte canadienne — qui ne 
fait pas mention du mot «bien» — et le contexte de 
son adoption etaient suffisarnment differents pour 
commander une interpretation distincte. Selon lui, 

Fart. 7, qui figure dans la Charte sous la rubrique 
«Garanties juridiques», devait etre interprete a la 
lumiere des droits enonces aux art. 8 a 14 qui 
enoncent les garanties traditionnelles en matifere de 
droit criminel. En outre, le terme «libertd» devait 
etre interprete en fonction de son determinant, les 
principes de justice fondainentale. Ainsi, la restric¬ 
tion de la liberte devait etre le resultat d’une inter¬ 
action avec le sysleme judiciaire. Le juge Lamer a 
semble cantonner la «liberte» a sa dimension phy¬ 
sique, tout en paraissant donner h l’expression 
«securite de la personne» une portee quelque peu 
plus large. II resume ainsi sa position, aux pp. 

1177 et 1178: 

Bref, je suis d’avis que l’art. 7 entre en jeu lorsque 
l’fitat, en faisant appel au systeme judiciaire, restreint la 
liberte physique d’un iudividu dans quelque contexte 
que ce soit . L’article 7 entre egalement en jeu lorsque 
l’Etat restreint la securite de la personne en portant 
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removing from them, control over their physical or 
mental integrity. Finally, s. 7 is implicated when the 
state, either directly or through its agents, restricts cer¬ 
tain privileges or liberties by using the threat of punish¬ 
ment in cases of non-compliance. 

Although this may appear to be a limited reading of s. 
7, it is my view that it is neither wise nor necessary to 
subsume all other rights in the Charter within s. 7. A 
full and generous interpretation of the Charter that 
extends the full benefit of its protection to individuals 
can be achieved without the incorporation of other 
rights and freedoms within s. 7. [Emphasis in original.] 

Lamer J. added, however, that “[t]his is not to 
say that ‘liberty’ as a value underlying the Charter 
does not permeate the document in a broader, 
more general sense, especially as it relates to the 
maintenance of Canada as a ‘free and democratic 
society’” (p. 1179). In that case, Lamer J. was con¬ 
cerned with the narrower issue of “economic lib¬ 
erty” and the right to choose one’s profession. The 
case did not address an issue similar to that raised 
in the present appeal, where the interest claimed by 
the appellants is of a different nature altogether, 
and where the state does use the justice system to 
restrict it. 


While I agree that ss. 8 to 14 are of value in 
interpreting s. 7 of the Charter, these are not the 
only sections to which one must turn for guidance. 
The interpretation of s. 7 is also informed by the 
other provisions of the Charter. Speaking for the 
Court in R. v. Lyons, supra, I put the matter as fol¬ 
lows (at p. 326): 

... the rights and freedoms protected by the Charter are 
not insular and discrete .... Rather, the Charter pro¬ 
tects a complex of interacting values, each more or less 
fundamental to the free and democratic society that is 
Canada (R. v. Oakes, [1986] 1 S.C.R. 103, at p. 136), 
and the particularization of rights and freedoms con¬ 
tained in the Charter thus represents a somewhat artifi¬ 
cial, if necessary and intrinsically worthwhile attempt to 
structure and focus the judicial exposition of such rights 
and freedoms. The necessity of structuring the discus¬ 
sion should not, however, lead us to overlook the impor¬ 
tance of appreciating the maimer in which the amplifica- 


atteinte au controle que l’individu exerce sur son inte¬ 
grity physique ou mentale et en supprimant ce controle, 
Enfin, Part. 7 intervient lorsque l’Etat, directement ou 
par ses mandataries, restreint certains privileges ou 
libertes par la menace de sanctions dans les cas de viola¬ 
tion. 

Bien que cela puisse paraitre une lecture restrictive de 
1’art. 7, j’estime qu’il n’est ni sage ni necessarie d’en-; 
glober tous les autres droits de la Charte dans Part. 

On peut parvenir a une interpretation large et genereus^, 
de la Charte qui accorde aux individus tout le benefice 
de sa protection sans incorporer d’autres droits eF 
libertes a Part. 7. [Souligne dans Poriginal.) □ 

c 

CO 

Le juge Lamer ajoute, toutefois, que «[c]ela nfe) 
veut pas dire que la «liberte» comme valeur sous^ 
jacente a la Charte n’apparait pas en filigrane pax? 
tout dans le document dans un sens plus large et 
general, particulierement dans la mesure ou elle se 
rapporte au maintien au Canada d’une «societe 
libre et democratique»» (p. 1179). Dans cette 
affaire, le juge Lamer s’interessait a la question 
plus restreinte de la «liberte economique» et du 
droit d’exercer la profession de son choix. L’af¬ 
faire ne portait pas sur une question semblable a 
celle soulevee en l’espece, ou le droit qu’invoquent 
les appelants est de nature entierement differente et 
ou PEtat a effectivement recours au systeme judi- 
ciaire pour le restreindre. 

Bien que je convienne que les art. 8 a 14 soient 
utiles pour interpreter Part. 7 de la Charte, ce ne 
sont pas la les seuls articles vers lesquels il faut se 
toumer pour se guider. L’interpretation de Part. 7 
tient egalement des autres dispositions de la 
Charte. Voici comment j’expose la question au 
nom de la Cour, dans P arret R. c. Lyons, precite (a 
la p. 326): 

... les droits et libertes garantis par la Charte ne sont 
pas separcs et distincts les uns des autres [.. .] Au con- 
Irarie, la Charte sert a sauvegarder un ensemble com- 
plexe de valeurs interreliees, dont chacune constitue un 
element plus ou moins fondamental de la societe libre et 
democratique qu’est le Canada ( R . c. Oakes, [1986] 1 
R.C.S. 103, a la p. 136), et la specification des droits et 
libertes dans la Charte represente en consequence une 
tentative quelque peu artificielle, quoique necessarie et 
intrinsequement valable, de structurer et d’orienter Pex- 
pression judiciarie de ces memes droits et libertes. La 
necessity d’une analyse structuree ne devrait toutefois 
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tion of the content of each enunciated right and freedom 
imbues and informs our understanding of the value 
structure sought to be protected by the Charter as a 
whole and, in particular, of the content of the other spe¬ 
cific rights and freedoms it embodies. 


One particular provision which affords a clue to 
what liberty means is s. 1 of the Charter, the gen¬ 
eral balancing provision. It is useful to recall its 
wording: the Charter guarantees the rights and 
freedoms set out in it subject only to such reasona¬ 
ble limits as can be demonstrably justified in a free 
and democratic society. In R. v. Oakes, [1986] 1 
S.C.R. 103, Dickson C.J. stated the following 
(at p. 136): 


The Court must be guided by the values and principles 
essential to a free and democratic society which I 
believe embody, to name but a few, respect for the 
inherent dignity of the human person, commitment to 
social justice and equality, accommodation of a wide 
variety of beliefs, respect for cultural and group identity, 
and faith in social and political institutions which 
enhance the participation of individuals and groups in 
society. The underlying values and principles of a free 
and democratic society are the genesis of the rights and 
freedoms guaranteed by the Charter and the ultimate 
standard against which a limit on a right or freedom 
must be shown, despite its effect, to be reasonable and 
demonstrably justified. 


The type of balance I have in mind was well 
expressed by Dickson J. (as he then was) in R. v. 
Big M Drug Mart Ltd., [1985] 1 S.C.R. 295. In that 
case, Dickson J. gave a liberal interpretation of the 
word “freedom”, albeit in the context of s. 2(a) of 
the Charter (at pp. 336-37): 

Freedom can primarily be characterized by the 
absence of coercion or constraint. If a person is com¬ 
pelled by the state or the will of another to a course of 
action or inaction which he would not otherwise have 
chosen, he is not acting of his own volition and he can¬ 
not be said to be truly free. One of the major purposes of 
the Charter is to protect, within reason, from compul- 


pas nous amener a perdre de vue T importance que revet 
la maniere dont Telargissement de la portee de chaque 
droit et liberte enonce donne sens et forme a notre com¬ 
prehension du syst&me de valeurs que vise it proteger la 
Charte dans son ensemble et, en particulier, a notre 
comprehension de la portee des autres droits et libertes 
qu’elle garantit. 

L’ article premier de la Charte, qui est la disposi¬ 
tion generale exigeant Tappreciation des interets 
en jeu, nous offre une indication de ce que la 
liberte signifie. II est utile d’en rappeler le texte: la 
Charte garantit les droits et libertes qui y sont 
enonces, lesquels ne peuvent etre restreints que par 
une regie de droit, dans des limites qui soient rai- 
sonnables et dont la justification puisse se demon- 
trer dans le cadre d’une societd libre et democra- 
tique. Dans Tarret R. c. Oakes , [1986] 1 R.C.S. 

103, le juge en chef Dickson s’exprime ainsi (a la 
p. 136): 

Les tribunaux doivent etre guides par des valeurs et des 
principes essentiels a une societe Libre et democratique, 
lesquels comprennent, selon moi, le respect de la diguite 
inherente de l’etre humain, la promotion de la justice et 
de l’egalite sociales, Tacceptation d’une grande diver- 
site de croyances, le respect de chaque culture et de 
chaque groupe et la foi dans les institutions sociales et 
politiques qui favorisent la participation des particuliers 
et des groupes dans la societe. Les valeurs et les prin¬ 
cipes sous-jacents d’une societe libre et democratique 
sont a Torigine des droits et libertes garantis par la 
Charte et constituent la norme fondamentale en fonction 
de laquelle on doit etablir qu’une restriction d’un droit 
ou d’une liberte constitue, rnalgre son effet, une limite 
raisonnable dont la justification peut se demontrer. 

Le genre d’equi libre que j ’ai a Tesprit a ete bien 79 
exposd par le juge Dickson (plus tard Juge en chef) 
dans I’arret R. c. Big M Drug Mart Ltd., [1985] 1 
R.C.S. 295. Dans cette affaire, le juge Dickson a 
donne une interpretation liberate au terme 
«liberte», quoique ce fut dans le contexte de l’al. 

2a) de la Charte (aux pp. 336 et 337): 

La liberte peut se caracteriser essentiellement par 
1’absence de coercition ou de contrainte. Si une per- 
sonne est astreinte par l’Etat ou par la volonte d’autrui a 
une conduite que, sans cela, elle n’aurait pas choisi 
d ! adopter, cette personae n’agit pas de son propre gre et 
on ne peut pas dire qu'elle est vraiment libre. L’un des 
objectifs importants de la Charte est de proteger, dans 
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sion or restraint. Coercion includes not only such blatant 
forms of compulsion as direct commands to act or 
refrain from acting on pain of sanction, coercion 
includes indirect forms of control which determine or 
limit alternative courses of conduct available to others. 
Freedom in a broad sense embraces both the absence of 
coercion and constraint, and the right to manifest beliefs 
and practices. Freedom means that, subject to such limi¬ 
tations as are necessary to protect public safety, order, 
health, or morals or the fundamental rights and free¬ 
doms of others, no one is to be forced to act in a way 
contrary to his beliefs or his conscience. 


Although the English version of the Charter 
employs two different words, “freedom” and “lib¬ 
erty”, both emanate from the same concept. In 
French, the term “ liberte ” is used in s. 2 as well as 
in s. 7. 


des limites raisonnables, contre la coercition et la con- 
trainte. La coercition comprend non seulement la con- 
trainte flagrante exercee, par exemple, sous forme d’or- 
dres directs d’agir ou de s’abstenir d’agir sous peine de 
sanction, mais egalement les formes indirectes de con¬ 
dole qui permettent de determiner ou de restreindre les 
possibilites d’action d’autrui. La liberte au sens large 
comporte Fabsence de coercition et de contrainte et le 
droit de manifester ses croyances et pratiques. La liberte; 
signifie que, sous reserve des restrictions qui sont nece^j 
saires pour preserver la security, l’ordre, la sante ou les 
meeurs publics ou les libertes et droits fondamentaux 
d’autrui, nul ne peut etre force d’agir contrairement £ 
ses croyances ou a sa conscience. 

ro 

Malgre le fait que la version anglaise de la Chari fe) 
utilise deux termes differents, soit «freedom» ^ 
«liberty», tous deux emanent du meme concept. E§? 
fran 9 ais, le terme «liberte» est utilise tant a l’art. 2 
qu’a l’art. 7. 


80 



The above-cited cases give us an important indi¬ 
cation of the meaning of the concept of liberty. On 
the one hand, liberty does not mean unconstrained 
freedom; see Re B.C. Motor Vehicle Act, [1985] 2 
S.C.R. 486 {per Wilson J., at p. 524); R. v. 
Edwards Books and Art Lid., [1986] 2 S.C.R. 713 
(per Dickson C.J., at pp. 785-86). Freedom of the 
individual to do what he or she wishes must, in 
any organized society, be subjected to numerous 
constraints for the common good. The state 
undoubtedly has the right to impose many types of 
restraints on individual behaviour, and not all limi¬ 
tations will attract Charter scrutiny. On the other 
hand, liberty does not mean mere freedom from 
physical restraint. In a free and democratic society, 
the individual must be left room for personal 
autonomy to live his or her own life and to make 
decisions that are of fundamental personal impor¬ 
tance. In R. v. Morgentaler, [1988] 1 S.C.R. 30, 
Wilson J. noted that the liberty interest was rooted 
in the fundamental concepts of human dignity, per¬ 
sonal autonomy, privacy and choice in decisions 
going to the individual’s fundamental being. She 
stated, at p. 166: 


Thus, an aspect of the respect for human dignity on 
which the Charter is founded is the right to make funda- 


La jurisprudence precitee nous offre une indica¬ 
tion importante de ce que signifie le concept de 
liberte. D’une part, la liberte n’est pas synonyme 
d’ absence totale de contrainte; voir Renvoi: Motor 
Vehicle Act de la C.-B., [1985] 2 R.C.S. 486 (le 
juge Wilson, a la p. 524); R. c. Edwards Books and 
Art Ltd., [1986] 2 R.C.S. 713 (le juge en chef 
Dickson, aux pp. 785 et 786). La liberte de l’indi- 
vidu de faire ce qu’il entend doit, dans toute 
societe organisee, etre assujettie a de nombreuses 
contraintes au nom de l’interet commun. L’fitat a 
certes le droit d’imposer de nombreuses formes de 
restrictions au comportement individuel et ce ne 
sont pas toutes les restrictions qui feront l’objet 
d’un examen fonde sur la Charte. D’autre part, la 
liberty ne signifie pas simplement l’absence de 
toute contrainte physique. Dans une societe libre et 
deinocratique, l’individu doit avoir suffisamment 
d’autonomie personnelle pour vivre sa propre vie 
et prendre des decisions qui sont d’importance fon- 
damentale pour sa personne. Dans 1’arret R. c. 
Morgentaler, [1988] 1 R.C.S. 30, le juge Wilson a 
signaie que le droit a la liberte prenait racine dans 
les concepts fondamentaux de la dignite humaine, 
de l’autonomie personnelle, de la vie privee et du 
choix des decisions concernant l’etre fondamental 
de 1’individu. Elle affirme, a la p. 166: 

Ainsi, un aspect du respect de la dignite humaine sur 
lequel la Charte est fondee est le droit de prendre des 
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I mental personal decisions without interference from the 
state. This right is a critical component of the right to 
liberty. Liberty, as was noted in Singh, is a phrase capa¬ 
ble of a broad range of meaning. In my view, this right, 
properly construed, grants the individual a degree of 
autonomy in making decisions of fundamental personal 
importance. 


decisions personnelles fondamentales sans intervention 
de 1’Etat. Ce droit constitue une composante cruciale du 
droit a la liberte. La liberte, comme nous l’avons dit 
dans F arret Singh, est un terme susceptible d’une accep- 
tion fort large. A mon avis, ce droit, bien interprete, 
confere a 1’individu une marge d’autonomie dans la 
prise de decisions d’importance fondamentale pour sa 
personne. 



While I was in dissent, in that case, 1 agree with 
this statement, and, indeed, I later observed in R. v. 
Beare, [1988] 2 S.C.R. 387, at p. 412, that I was 
sympathetic to the view that s. 7 of the Charter 
included a right to privacy. On this point, the 
American experience can give us valuable gui¬ 
dance as to the proper meaning and limits of lib¬ 
erty. The United States Supreme Court has given a 
liberal interpretation to the concept of liberty, as it 
relates to family matters. It has elevated both the 
notion of the integrity of the family unit and that of 
parental rights to the status of constitutional val¬ 
ues, through its interpretation of the Fifth and 
Fourteenth Amendments. Meyer v. Nebraska, 262 
U.S. 390 (1923), and Pierce v. Society of Sisters, 
268 U.S. 510 (1925), are the two landmark cases 
most often cited. In the former, the Supreme Court 
invalidated a statute that purported to limit the 
teaching of foreign languages. Its decision was 
grounded, in part at least, on a finding that the stat¬ 
ute interfered with the right of the parents to con¬ 
trol the education of their children. In Pierce v. 
Society of Sisters, the Supreme Court declared 
unconstitutional a statute that required that chil¬ 
dren attend public schools. McReynolds L stated, 
at pp. 534-35: 

Under the doctrine of Meyer v. Nebraska, 262 U.S. 
390, we think it entirely piain that the Act of 1922 
unreasonably interferes with the liberty of parents and 
guardians to direct the upbringing and education of chil¬ 
dren under their control. As often heretofore pointed 
out, rights guaranteed by the Constitution may not be 
abridged by legislation which has no reasonable relation 
to some purpose within the competency of the State. 
The fundamental theory of liberty upon which all gov¬ 
ernments in this Union repose excludes any general 
power of the State to standardize its children by forcing 
them to accept instruction from public teachers only. 
The child is not the mere creature of the State; those 
who nurture him and direct his destiny have the right, 


Quoique je fus dissident dans cette affaire, je 
souscris a cet enonce et, en realite, j’ai subsequem- 
ment fait observer, dans 1’arrel R. c. Beare, [1988] 
2 R.C.S. 387, a la p. 412, que j’etais sympathique a 
l’idee que Tart. 7 de la Charte protege un droit a la 
vie privee. A cet egard, T experience americaine 
peut nous etre d’une aide precieuse quant h la 
bonne signification et aux limites de la liberte. La 
Cour supreme des fitats-Unis a donne une interpre¬ 
tation liberale au concept de la liberte en matiere 
familiale. Elle a el eve la notion d’integrite de la 
cellule familiale et des droits parentaux au rang de 
valeurs constitutionnelles grace a son interpreta¬ 
tion des Cinquieme et Quatorzieme amendements, 
Les deux arrets marquants les plus frequemment 
cites sont Meyer c. Nebraska, 262 U.S. 390 (1923), 
et Pierce c. Society of Sisters, 268 U.S. 510 (1925). 
Dans le premier cas, la Cour supreme a invalide 
une loi censee restreindre Tenseignement de lan- 
gues etrangeres. Sa decision etait fondee, en partie 
du moins, sur la conclusion que la loi en cause 
empietait sur le droit des parents de controler l’en- 
seignement offert a leurs enfants. Dans 1’arret 
Pierce c. Society of Sisters, la Cour supreme a 
declare inconstitutionnelle une loi qui forgait les 
enfants a frequenter les ecoles publiques. Le juge 
McReynolds declare ceci, aux pp. 534 et 535: 

[TRADUCTION] Suivant le principe de 1’ arret Meyer c. 
Nebraska, 262 U.S. 390, il est, & notre avis, tout a fait 
clair que la Loi de 1922 empiete deraisonnablement sur 
la liberte des parents et tuteurs de diriger 1’education des 
enfants dont ils out la garde et l’enseignement qui leur 
est donne. Comme on Ta souvent signale jusqu’a main- 
tenant, les droits garantis par la Constitution ne peuvent 
etre restreints par une loi qui n’a aucun lien raisonnable 
avec un objectif relevant de la competence de l’Etat. La 
theorie fondamentale de la liberte sur laquelle s’ap- 
puient tous les gouvemements de 1’Union exclut tout 
pouvoir general de l’Etat d’uniformiser ses enfants en 
les forgant a frequenter les ecoles publiques unique- 
ment. L’enfant n’est pas la simple creature de 1’Etat; 
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coupled with the high duty, to recognize and Oprepare 
him for additional obligations. 


Those two cases have survived the Lochner era, 
a much criticized period in which the Supreme 
Court engaged in substantive review of many eco¬ 
nomic and social statutes. Despite the lack of una¬ 
nimity on the formulation of liberty and the role of 
the courts in reviewing legislation, the dicta on lib¬ 
erty, in so far as family matters are concerned, 
have been consistently broad. In Prince v. Massa¬ 
chusetts, 321 U.S. 158 (1944), although the Court 
upheld a statute prohibiting child labour, Rutledge 
J. stated, for the Court (at p. 166): “It is cardinal 
with us that the custody, care and nurture of the 
child reside first in the parents, whose primary 
function and freedom include preparation for obli¬ 
gations the state can neither supply nor hinder.” 
These cases have often been reaffirmed by the 
Supreme Court; see, for example, Stanley v. Illi¬ 
nois, 405 U.S. 645 (1972), Wisconsin v. Yoder, 406 
U.S. 205 (1972), and Board of Regents of State 
Colleges v. Roth, supra. Roe v. Wade, 410 U.S. 
113 (1973), which echoed this broad conception of 
liberty, was again recently reaffirmed in Planned. 
Parenthood of South-Eastern Pennsylvania v. 
Casey, 112 S.Ct. 2791 (1992). 


Where to draw the line between interests and 
regulatory powers falling within the accepted 
ambit of state authority will often raise difficulty. 
But much on either side of the line is clear enough. 
On that basis, I would have thought it plain that the 
right to nurture a child, to care for its development, 
and to make decisions for it in fundamental mat¬ 
ters such as medical care, are part of the liberty 
interest of a parent. As observed by Dickson J. in 

R. v. Big M Drug Mart Ltd., supra, the Charter 
was not enacted in a vacuum or absent a historical 
context. The common law has long recognized that 
parents are in the best position to take care of their 
children and make all the decisions necessary to 
ensure their well-being. In Hepton v. Maal, [1957] 

S. C.R. 606, our Court stated (at p. 607): “The view 
of the child’s welfare conceives it to lie, first, 


ceux qui l’elevent et qui dirigent sa destinee ont le droit, 
de meme que le devoir supreme, de le reconnaitre et de 
le preparer a assumer des obligations supplementaires. 

Ces deux arrets ont survdcu a I’drc Lochner, une 
periode fort critiquee au cours de laquelle la Cour 
supreme s’est engagee dans un examen au fond de 
nombreuses lois economiques et sociales. En depit 
de l’absence d’unanimite sur la formulation de- ja 
liberte et le role des tribunaux dans la revision ©e 
mesures legislatives, les opinions exprimees su£3a 
liberte en matiere familiale ont toujours ete gei&~ 
rales. Dans 1’arret Prince c. Massachusetts, 321 
U.S. 158 (1944), bien que la Cour ait maintenu uge 
loi prohibant le travail des enfants, le juge Rffl- 
ledge a declare au nom de la Cour (a la p. 16p): 
[TRADUCTION] «I1 est essentiel pour nous que§[a 
garde, les soins et l’education de l’enfant appSr- 
tiennent d’abord aux parents, qui ont notamment 
pour t&che et liberte principals de preparer l’en- 
fant a assumer des obligations, preparation que 
l’fitat ne peut ni fournir ni empecher.» Ces arrets 
ont souvent et 6 continues par la Cour supreme; 
voir, par exemple, Stanley c. Illinois, 405 U.S. 645 
(1972), Wisconsin c. Yoder, 406 U.S. 205 (1972), 
et Board of Regents of State Colleges c. Roth, pre¬ 
cite. L’arret Roe c. Wade, 410 U.S. 113 (1973), qui 
reprend cette conception liberate de la liberte, etait 
encore confirm^ recemment dans 1’arret Planned 
Parenthood of South-Eastern Pennsylvania c. 
Casey, 112 S.Ct. 2791 (1992). 

II sera souvent difficile de tracer la ligne entre 
les interets et les pouvoirs de reglementation rele¬ 
vant de la portee reconnue de l’autorite de l’Etat. 
Mais de chaque cotd de la ligne, beaucoup d’ele- 
ments sont suffisamment clairs. Pour cette raison, 
j’aurais cru qu’il serait evident que les droits 
d’eduquer un enfant, de prendre soin de son deve- 
loppement et de prendre des decisions pour lui 
dans des domaines fondamentaux comme les soins 
medicaux, font partie du droit a la liberte d’un 
parent. Comme l’a fait remarquer le juge Dickson, 
dans l’arret R. c. Big M Drug Mart Ltd., precite, la 
Charte n’a pas ete adoptee sur une table rase ou en 
1’absence d’un contexte historique. La common 
law reconnait depuis longtemps que les parents 
sont les mieux places pour prendre soin de leurs 
enfants et pour prendre toutes les decisions neces- 
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within the warmth and security of the home pro¬ 
vided by his parents”. This recognition was based 
on the presumption that parents act in the best 
interest of their child. The Court did add, however, 
that “when through a failure, with or without 
parental fault, to furnish that protection, that wel¬ 
fare is threatened, the community, represented by 
the Sovereign, is, on the broadest social and 
national grounds, justified in displacing the parents 
and assuming their duties” (pp. 607-8). Although 
the philosophy underlying state intervention has 
changed over time, most contemporary statutes 
dealing with child protection matters, and in par¬ 
ticular the Ontario Act, while focusing on the best 
interest of the child, favour minimal intervention. 
In recent years, courts have expressed some reluc¬ 
tance to interfere with parental rights, and state 
intervention has been tolerated only when neces¬ 
sity was demonstrated. This only serves to confirm 
that the parental interest in bringing up, nurturing 
and caring for a child, including medical care and 
moral upbringing, is an individual interest of fun¬ 
damental importance to our society. 


The respondents have argued that the “parental 
liberty” asserted by the appellants is an obligation 
owed to the child which does not fall within the 
scope of s. 7 of the Charter. Some decisions seem 
to give credit to this thesis. In Re C.P.L. (1988), 70 
Nfld. & P.E.I.R. 287 (Nfld. U.F.C.), for example, a 
case similar to the present one, Riche J. observed, 
at p. 303: 

The parents have individual rights which they hold as 
members of society. With respect to their children, they 
have obligations or responsibilities. The parents have a 
right to custody of their children while they are children 
and for as long as they discharge their obligations to 
those children. The parents maintain a right to attempt 
to raise their children in the same religious faith as 
their’s [jf'c]. As between the parents and the children, 
the parents have few rights and many obligations. 


saires a leur bien-etre. Dans l’arret Hepton c. 
Maat, [1957] R.C.S. 606, notre Cour affirme (k la 
p. 607): [TRADUCTION] «Selon ce point de vue, le 
bien-etre de 1’enfant repose d’abord dans la cha- 
leur et la securite du foyer que lui fournissent ses 
parents.» Cette reconnaissance etait fondee sur la 
presomption que les parents agissent dans l’interet 
de leur enfant. La Cour ajoute toutefois que [TRA¬ 
DUCTION] «si, en raison de l’omission de foumir 
cette protection, avec ou sans faute de la part des 
parents, ce bien-etre est menace, la collectivite, 
representee par le Souverain, est, pour les motifs 
sociaux et nationaux les plus generaux, justifiee 
d’evincer les parents et d’assumer leurs obliga- 
tions» (pp. 607 et 608). Bien que la philosophie 
qui sous-tend l’intervention de FEtat ait evolue au 
fil des ans, la plupart des lois contemporaines en 
matiere de protection des enfants et, en particular, 
la Loi de 1’Ontario, tout en mettant 1’accent sur 
l’interet de l’enfant, favorisent une intervention 
minimale. Au cours des demieres annees, les tribu- 
naux ont fait preuve d’une certaine hesitation a 
s’immiscer dans les droits des parents et 1’inter- 
vention de l’Etat n’a ete toleree que lorsqu’on en 
avait demontre la necessite. Cela ne fait que con¬ 
firmer que le droit des parents d’elever, d'eduquer 
et de prendre soin de l’enfant, notamment de lui 
procurer des soins medicaux et de lui offrir une 
education morale, est un droit individuel d’ impor¬ 
tance fondamentale dans notre societe. 

Les intimes ont soutenu que la «liberte paren¬ 
tal invoquee par les appelants est une obligation 
due a l’enfant qui ne releve pas de 1’art. 7 de la 
Charte. Certaines decisions semblent accrediter 
cette these. Dans la decision Re C.P.L. (1988), 70 
Nfld. & P.E.I.R. 287 (C.U.F.T.-N.), par exemple, 
une affaire semblable a celle dont nous sommes 
saisis, le juge Riche fait observer, H la p. 303: 

[TRADUCTION] Les parents jouissent de droits individuels 
en tant que meinbres de la societe, A Regard de leurs 
enfants, ils ont des obligations et des responsabilites. Ils 
ont un droit de garde de leurs enfants tant que ceux-ci 
sont des enfants et aussi longtemps qu’ils s’acquittent de 
leurs obligations envers ceux-ci, Les parents conservent 
le droit de tenter d’elever leurs enfants dans la meme 
religion que la leur. Dans la relation qu’ils ont avec 
leurs enfants, les parents ont peu de droits et de nom- 
breuses obligations. 
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Riche J. concluded that the right of the child to 
parental care, rather than the rights of the parents, 
had been breached in a manner that did not con¬ 
form to the principles of fundamental justice. 


While acknowledging that parents bear respon¬ 
sibilities towards their children, it seems to me that 
they must enjoy correlative rights to exercise them. 
The contrary view would not recognize the funda¬ 
mental importance of choice and personal auton¬ 
omy in our society. As already stated, the common 
law has always, in the absence of demonstrated 
neglect or unsuitability, presumed that parents 
should make all significant choices affecting their 
children, and has afforded them a general liberty to 
do as they choose. This liberty interest is not a 
parental right tantamount to a right of property in 
children. (Fortunately, we have distanced our¬ 
selves from the ancient juridical conception of 
children as chattels of their parents.) The state is 
now actively involved in a number of areas tradi¬ 
tionally conceived of as properly belonging to the 
private sphere. Nonetheless, our society is far from 
having repudiated the privileged role parents exer¬ 
cise in the upbringing of their children. This role 
translates into a protected sphere of parental deci¬ 
sion-making which is rooted in the presumption 
that parents should make important decisions 
affecting their children both because parents are 
more likely to appreciate the best interests of their 
children and because the state is ill-equipped to 
make such decisions itself. Moreover, individuals 
have a deep personal interest as parents in foster¬ 
ing the growth of their own children. This is not to 
say that the state cannot intervene when it consid¬ 
ers it necessary to safeguard the child’s autonomy 
or health. But such intervention must be justified. 
In other words, parental decision-making must 
receive the protection of the Charter in order for 
state interference to be properly monitored by the 
courts, and be permitted only when it conforms to 
the values underlying the Charter. 


Le juge Riche a conclu que c’etait le droit de 1’en¬ 
fant aux soins de ses parents, et non les droits des 
parents, qui avait ete viole d’une maniere qui 
n’etait pas conforme aux principes de justice fon- 
damentale. 


Bien que je reconnaisse que les parents ont c|ds 
responsabilites envers leurs enfants, il me sernMte 
qu’ils doivent jouir de droits correlatifs de s’en 
acquitter. Une opinion contraire ferait ft de l’im- 
portance fondamentale du choix et de l’autononlie 
personnelle dans notre societe. Comine je l’ai deja 
mentionne, la common law a toujours presume, en 
I’absence d’une demonstration de negligence gu 
d’inaptitude, que les parents devraient faire tons 
les choix importants qui touchent leurs enfants, et 
elle leur a accorde une liberte generate de le faire 
comme ils l’entendent. Ce droit a la liberte n’est 
pas un droit parental equivalent a un droit de pro- 
priete sur les enfants. (Heureusement, nous nous 
sommes dissocies de l’ancienne conception juri- 
dique selon laquelle les enfants etaienl les biens de 
leurs parents.) L’fitat est maintenant activement 
present dans bon nombre de domaines traditionnel- 
lernent perpus comme etant, a juste titre, du ressort 
prive. Neanmoins, notre societe est loin d’avoir 
repudie le role privilegie que les parents jouent 
dans l’education de leurs enfants. Ce role se traduit 
par un champ protege de prise de decision par les 
parents, fonde sur la presomption que ce sont eux 
qui devraient prendre les decisions importantes qui 
touchent leurs enfants parce qu’ils sont plus a 
meme d’apprecier ce qui est dans leur interet et 
que l’fitat n’est pas qualifie pour prendre ces deci¬ 
sions lui-meme. En outre, les individus ont un inte¬ 
ret personnel profond, en tant que parents, a favori- 
ser la croissance de leurs propres enfants. Cela ne 
signifie pas que l’Etat ne peut intervenir lorsqu’il 
considere necessaire de preserver l’autonomie ou 
la sante de l’enfant. Cette intervention doit cepen- 
dant etre justifiee. En d’autres tennes, le pouvoir 
decisionnel des parents doit etre protege par la 
Charte afin que 1’intervention de 1’Etat soit bien 
controlee par les tribunaux et permise uniquement 
lorsqu’elle est conforme aux valeurs qui sous-ten- 
dent la Charte. 
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The respondents also argued that the infant’s 
rights were paramount to those of the appellants 
and, on that basis alone, state intervention was jus¬ 
tified. This was the conclusion reached by Whealy 
Dist. Ct. J. Children undeniably benefit from the 
Charter, most notably in its protection of their 
rights to life and to the security of their person. As 
children are unable to assert these, our society 
presumes that parents will exercise their freedom 
of choice in a manner that does not offend the 
rights of their children. If one considers the multi¬ 
tude of decisions parents make daily, it is clear that 
in practice, state interference in order to balance 
the rights of parents and children will arise only in 
exceptional cases. In fact, we must accept that par¬ 
ents can, at times, make decisions contrary to their 
children’s wishes — and rights — as long as they 
do not exceed the threshold dictated by public pol¬ 
icy, in its broad conception. For instance, it would 
be difficult to deny that a parent can dictate to his 
or her child the place where he or she will live, or 
which school he or she will attend. However, the 
state can properly intervene in situations where 
parental conduct falls below the socially accept¬ 
able threshold. But in doing so, the state is limiting 
the constitutional rights of parents rather then vin¬ 
dicating the constitutional rights of children. On 
this point, N. Bala and J. D. Redfearn, supra, 
observe, at. p. 301: 


. . . while the state may be justified in limiting parental 
rights, it is wrong to conceive of this as a situation 
where the court or state is somehow protecting constitu¬ 
tional rights of the child. Rather this should be viewed 
as a situation in which the state limits the constitutional 
rights of parents, and sometimes those of a child, to pro¬ 
mote the welfare of the child. . . . However, it seems 
inappropriate to allow an agency of the state to invoke 
the Charter of Rights to limit the rights of a citizen. The 
Charter is intended to protect individuals from the state, 
not to justify state interference. [Emphasis in original.] 

A similar approach, albeit in a different context, 
was taken in R. v. Keegstra, [1990] 3 S.C.R. 697, 
where a majority of this Court agreed that it would 
be inappropriate to limit the scope of an individu¬ 
al’s freedom of expression under s. 2(h) by refer- 


Les intimes soutiennent egalement que les droits 86 
de 1’enfant en bas age l’emportaient sur ceux des 
appelants et que, pour ce seul motif, Fintervention 
de l’fitat etait justifiee. C’est ce qu’a conclu le juge 
Whealy. Les enfants beneficient indeniablement de 
la protection de la Charte, plus particulierement en 
ce qui conceme leur droit a la vie et a la securite de 
leur personne. Comine les enfants ne sont pas en 
mesure de faire valoir ces droits, notre societe pre¬ 
sume que leurs parents exerceront leur liberte de 
choix d’une maniere qui ne violera pas les droits 
de leurs enfants. Si l’on considere la multitude de 
decisions que les parents prennent tous les jours, il 
est evident qu’en pratique l’intervention de 1’fit at 
visant a soupeser les droits des parents et ceux des 
enfants n’aura lieu que dans des cas exceptionnels. 

En fait, nous devons convenir que les parents peu- 
vent parfois prendre des decisions contraires aux 
voeux — et aux droits — de leurs enfants, du 
moment qu’ils n’excedent pas le seuil present par 
l’ordre public au sens large. Ainsi, on pourrait dif- 
ficilement nier a un parent le pouvoir d’imposer a 
son enfant 1’endroit oil il vivra ou 1’ecole qu’il fre- 
quentera. Toutefois, 1’fitat peut a bon droit interve¬ 
ne dans les cas ou le comportement des parents ne 
respecte pas la norme minimale socialement 
acceptable. Mais ce faisant, 1’fitat restreint les 
droits constitutionnels des parents plutot que de 
defendre les droits constitutionnels des enfants. 

Sur ce point, N. Bala et J. D. Redfearn, loc. cit., 
font remarquer a la p. 301: 

[TRADUCTION] .. . bien que l’fitat puisse etre justifle de 
limiter les droits parentaux, c’est a tort que Ton en con- 
clut que le tribunal ou l’fitat protege en quelque sorte les 
droits constitutionnels de 1’enfant. On devrait plutot 
considerer que l’Etat restreint les droits constitutionnels 
des parents, et parfois ceux d’un enfant, pour favoriser 
le bien-etre de ce dernier [. ..] Toutefois, il semble inap- 
proprie de permettre a un mandataire de l’fitat d’invo- 
quer la Charte des droits pour restreindre les droits d’un 
citoyen. La Charte vise & proteger les individus contre 
l’fitat, et non a justifier l’intervention de l’fitat. [En ita- 
lique dans 1’original.] 

Un point de vue semblable, quoique dans un con- 
texte different, a ete adopte dans l’arret R. c. 
Keegstra, [1990] 3 R.C.S. 697, ou notre Cour a la 
majorite a convenu qu’il ne conviendrait pas de 
limiter la portee de la liberte d’expression que 1’al. 
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ence to the conflicting s. 15 and s. 27 rights of 
others. 

Once it is decided that the parents have a liberty 
interest, further balancing of parents’ and chil¬ 
dren’s rights should be done in the course of deter¬ 
mining whether state interference conforms to the 
principles of fundamental justice, rather than when 
defining the scope of the liberty interest. Even 
assuming that the rights of children can qualify the 
liberty interest of their parents, that interest exists 
nonetheless. In the case at bar, the application of 
the Act deprived the appellants of their right to 
decide which medical treatment should be admin¬ 
istered to their infant. In so doing, the Act has 
infringed upon the parental “liberty” protected in s. 
7 of the Charter. 1 now propose to determine 
whether this deprivation was made in accordance 
with the principles of fundamental justice. 

Principles of Fundamental Justice 

This Court has on different occasions stated that 
the principles of fundamental justice are to be 
found in the basic tenets and principles of our judi¬ 
cial system, as well as in the other components of 
our legal system; see Re B.C. Motor Vehicle Act, 
supra\ R. v. Beare, supra. The state’s interest in 
legislating in matters affecting children has a long¬ 
standing history. In R. v. Jones, supra , for exam¬ 
ple, I acknowledged the compelling interest of the 
province in maintaining the quality of education. 
More particularly, the common law has long rec¬ 
ognized the power of the state to intervene to pro¬ 
tect children whose lives are in jeopardy and to 
promote their well-being, basing such intervention 
on its parens patriae jurisdiction; see, for example, 
Hepton v. Maat, supra; E. (Mrs.) v. Eve, [1986] 2 
S.C.R. 388. The protection of a child’s right to life 
and to health, when it becomes necessary to do so, 
is a basic tenet of our legal system, and legislation 
to that end accords with the principles of funda¬ 
mental justice, so long, of course, as it also meets 
the requirements of fair procedure. Section 19 of 
the Act is but one of the numerous legislative 
expressions of the parens patriae power. It con¬ 
templates different situations where state interven¬ 
tion is mandated in order to ensure the protection 


2b) garantit a l’individu, par renvoi aux droits 
opposes que les art. 15 et 27 garantissent a autrui. 

Des qu’il est determine que les parents ont un 
droit a la liberte, il y a lieu de soupeser leurs droits 
et ceux des enfants pour determiner si l’interven- 
tion de 1’fitat est conforme aux principes de justice 
fondamentale, et non pour determiner la portee du 
droit a la liberte. Meme en tenant pour acquis qcqe 
les droits des enfants peuvent attenuer le droit ajjji 
liberte de leurs parents, ce droit existe neanmoi^. 
En l’espece, 1’application de la Loi a prive fgs 
appelants de leur droit de decider quel traitement 
medical devrait etre administre a leur enfant. Ea 
Loi a done enfreint la «liberte» parentale garantiejt 
1’art. 7 de la Charte. II s’agit maintenant de det<“p 
miner si cette privation d’un droit etait confonge 
aux principes de justice fondamentale. 


Les principes de justice fondamentale 

Notre Cour a, a differentes occasions, indique 
que les principes de justice fondamentale doivent 
etre puises dans les preceptes fondamentaux de 
noire systeme judiciaire, de meme que dans les 
composantes de notre systeme juridique; voir Ren¬ 
voi: Motor Vehicle Act de la C.-B. et R. c. Beare, 
precites. Le droit de 1’Etat de legiferer dans les 
domaines touchant les enfants ne date pas d’hier. 
Par exemple, dans 1’arret R. c. Jones, precite, j’ai 
reconnu le droit imperieux de la province de main- 
tenir la qualite de l’education. Plus particuliere- 
ment, la common law reconnait depuis longtemps 
le pouvoir de fir tat d’intervenir pour proteger T en¬ 
fant dont la vie est en danger et pour promouvoir 
son bien-etre, en fondant cette intervention sur sa 
competence parens patriae; voir, par exemple, 
Hepton c. Moat, precite, et E. (M me ) c. Eve, [1986] 
2 R.C.S. 388. La protection du droit de l’enfant a 
la vie et a la sante, lorsqu’il devient necessaire de 
le faire, est un precepte fondamental de notre sys¬ 
teme juridique, et toute mesure legislative adoptee 
a cette fin est con forme aux principes de justice 
fondamentale, dans la mesure, evidemment, ou elle 
satisfait egalement aux exigences de la procedure 
equitable. L’aiticle 19 de la Loi n’est qu’une des 
nombreuses expressions legislatives de la compe- 
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of children. Only one of those is of interest here. It 
appears in s. 19(l)(b)(ix), which reads: 


19. — (1) In this Part and Part IV, 


(b) “child in need of protection” means, 

(ix) a child where the person in whose charge 
the child is neglects or refuses to provide or 
obtain proper medical, surgical or other rec¬ 
ognized remedial care or treatment neces¬ 
sary for the child’s health or well-being, or 
refuses to permit such care or treatment to 
be supplied to the child when it is recom¬ 
mended by a legally qualified medical prac¬ 
titioner, or otherwise fails to protect the 
child adequately, [Emphasis added.] 

I note at the outset that this section is not limited to 
situations where the life of the child may he in 
jeopardy. It encompasses situations where treat¬ 
ments might be warranted to ensure his or her 
health or well-being. Although broad in scope, the 
section is compatible with a modem conception of 
life that embodies the notion of quality of life. 

The appellants do not really contest the legiti¬ 
macy of the principle that the state may intervene 
to protect children. Rather, they take issue with the 
procedure for intervention provided in the Act, and 
seek a declaratory judgment setting out guidelines 
that should be read into the Act for overriding 
parental choices. In light of the disposition of this 
appeal, there is no need to address in detail the 
availability of the remedy or the merits of the 
guidelines. Suffice it to say that the appellants pro¬ 
pose that in a true emergency situation, there 
would be no need for a court order, as the common 
law permits doctors to provide treatment despite 
parental refusal. In a non-emergency situation, 
doctors would need a court order to override 
parental refusal, which could only be granted if the 
treatment was found by the court to be necessary, 
there was no alternative medical management, no 


tence parens patriae. II envisage diverses situa¬ 
tions ou 1’intervention de l’fitat est requise pour 
garantir la protection des enfants, dont une seule 
est d’interet ici. Elle figure au sous-al. 19(l)b)(ix), 
qui se lit ainsi: 

[TRADUCTION] 19. — (1) Les definitions suivantes 
s’appliquent a la presente partie et a la partie IV. 


b) «enfant ayant besoin de protection* designe 

(ix) l'enfant qui est sous la responsabilite d’une 
personne qui neglige ou refuse de foumir 
ou de procurer les soins ou les traitements 
medicaux, chirurgicaux ou autres reconnus 
qui sont necessaires a la sante ou au bien- 
etre de l’enfant, ou qui refuse de permettre 
que ces soins ou traitements soient pro¬ 
digues a l’enfant alors qu’ils sont recom- 
mandes par un medecin dument qualilie, ou 
qui par ailleurs omet de pro teg er l’enfant 
adequatement, [Je souligne.] 

Je souligne, au depart, que cette disposition ne se 
limite pas aux situations ou la vie de l’enfant peut 
etre en danger. Elle vise egalement celles ou des 
traitements pourraient etre justifies pour proteger 
sa sante ou son bien-etre. Malgre sa large portee, la 
disposition est compatible avec une conception 
moderne de la vie qui englobe celle de la qualite de 
vie. 

Les appelants ne contestent pas vraiment la legi- 
timite du principe selon lequel l’Etat peut interve- 
nir pour proteger les enfants. Us contestent plutot 
la procedure d’intervention prevue dans la Loi et 
demandent un jugement declaratoire cnonyant des 
directives qui devraient etre considerees comme 
incluses dans la Loi pour passer outre aux choix 
des parents. Compte tenu de Tissue du present 
pourvoi, il n’est pas necessaire d’analyser en detail 
la possibility d’obtenir reparation ou le bien-fonde 
des directives. II suffit de dire que les appelants 
proposent que, dans une situation veritablement 
urgente, il ne soit pas necessaire d’obtenir une 
ordonnance judiciaire, puisque la common law 
permet aux medecins d’administrer un traitement 
malgre le refus des parents. En Tabsence d’ur- 
gence, les medecins devraient obtenir une ordon¬ 
nance judiciaire pour passer outre au refus des 
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doctor to provide alternative medical care, and 48 
hours notice and full disclosure to the parents. 


While the pleadings have been centred mostly 
on the constitutionality of s. 19(l)(h)(ix) of the 
Act, it is necessary to examine briefly the powers 
conferred on the courts in ss. 30(1) and 41, as well 
as the procedure established in ss. 21, 27 and 28. 
This will enable us to have a better understanding 
of the scheme devised by the legislature, and to 
address the appellants’ arguments relating to the 
conformity of the deprivation of then rights to the 
principles of fundamental justice. 

When the Children’s Aid Society has reasonable 
and probable grounds to believe that a child is in 
need of protection within the meaning of s. 
19(l)(h)(ix) of the Act, it can apprehend the child 
without a warrant and take or confine him or her to 
a designated place of safety (s. 21). Upon such 
apprehension, s. 27 requires that the matter be 
brought before a court within five days for a deter¬ 
mination of whether the child is in need of protec¬ 
tion. Section 28 governs the procedure to be fol¬ 
lowed at the court hearing, and allows a judge to 
summon and compel witnesses, and to hear evi¬ 
dence from parents and other interested parties. 
Section 28(6) requires that a parent or other person 
with custody of the child must be given “reasona¬ 
ble notice” of the hearing. Section 28(10) allows 
the court to dispense with notice when it cannot be 
served and “any delay might endanger the health 
or safety of the child”. If, at the s. 28 hearing, the 
court determines that the child is in need of protec¬ 
tion, then it may make an order under s. 30(1) that 
the child be returned to its parents subject to soci¬ 
ety supervision, or that it be committed as a ward 
of the relevant Children’s Aid Society. Only when 
the latter order is made is the Children’s Aid Soci¬ 
ety, pursuant to s. 41 of the Act, vested with all 
rights and responsibilities of a legal guardian, 
including the right to consent to medical treatment. 
Finally, the Children’s Aid Society must apply to 


parents, laquelle ne pourrait etre accordee que si la 
cour juge le traitement necessaire, s’il n’y a aucune 
autre solution sur le plan medical ni aucun autre 
medecin pour administrer un traitement medical 
subsidiaire, si un preavis de 48 heures est donne et 
si tous les renseignements sont communiques aux 
parents. 

Bien que les plaidoiries aient surtout portd sur !a 
constitutionnalite du sous-al. 19( 1 )A)(ix) de la Lot, 
il est necessaire d’examiner brievement les pome 
voirs conferes aux tribunaux par - le par. 30(1) cl 
Fart. 41, de meme que les procedures etablies aux 
art. 21, 27 et 28. Cela nous permettra de mieu§ 
comprendre le regime concu par le legislates, 6f 
de repondre aux arguments des appelants concer- 
nant la conformite de la privation de leurs droits 
avec les principes de justice fondamentale. 

Lorsque la societe d’aide a 1’enfance a des 
motifs raisonnables et probables de croire qu’un 
enfant a besoin de protection au sens du sous-al. 
19(l)(fi(ix) de la Loi, elle peut apprehender l’en¬ 
fant sans mandat et l’amener ou le confiner dans 
un endroit sur designe (art. 21). Une fois 1’enfant 
ainsi apprehende, l’art. 27 requiert que le dossier 
soit soumis a un tribunal dans les cinq jours afin 
qu’il determine si 1’enfant a besoin de protection. 
L’article 28 regit la procedure a suivre lors de 1’au¬ 
dience judiciaire, autorise le juge a assigner et a 
contraindre des temoins et k entendre les temoi- 
gnages des parents et des autres parties interessees. 
Le paragraphe 28(6) exige qu’un parent ou une 
autre personne ayant la garde de l’enfant re$oive 
un [TRADUCTION] «preavis raisonnable» de 1’au¬ 
dience. Le paragraphe 28(10) permet au tribunal de 
ne pas exiger de preavis lorsqu’il ne peut etre 
signifie et que [TRADUCTION] «tout delai pourrait 
compromettre la vie ou la securite de l’enfant». Si, 
lors de raudience fondee sur l’art. 28, le tribunal 
juge que 1’enfant a besoin de protection, il peut 
alors, en vertu du par. 30(1), ordonner que l’enfant 
soit retoume a ses parents sous la surveillance de 
la societe, ou qu’il devienne pupille de la societe 
d’aide a l’enfance competente. Ce n’est que lors¬ 
que cette demiere ordonnance est rendue que, con- 
formement a I’art. 41 de la Loi, la societe d’aide a 
l’enfance est investie de tous les droits et responsa- 
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the court to have the child’s status reviewed before 
the expiry of the wardship order (s. 37). 


The appellants attack the general procedure 
under the Child Welfare Act, and in particular the 
specific way in which it was earned out in the pre¬ 
sent case. As for the constitutionality of the proce¬ 
dure under the Act, there is no need to discuss it at 
length, since I am of the opinion that the scheme 
designed by the legislature accords with the princi¬ 
ples of fundamental justice. The parents must 
receive reasonable notice of the hearing in which 
their rights might be affected. “Reasonable” is a 
flexible criterion that permits adjustments to differ¬ 
ent situations. While it is possible to hold a ward¬ 
ship healing without notice in situations of emer¬ 
gency, s. 28(11) of the Act provides that the 
wardship order cannot, in the absence of another 
hearing with notice, exceed 30 days. In B.C.G.E.U. 
v. British Columbia (Attorney General), [1988] 2 
S.C.R. 214, this Court held that an injunction 
granted ex parte did not violate s. 7 of the Charter. 
That case differs from the present one, but its 
underlying proposition holds true: the procedural 
requirements of the principles of fundamental jus¬ 
tice can be attenuated when urgent and unusual cir¬ 
cumstances require expedited court action. 


Further, the wardship order depriving the par¬ 
ents of the right to refuse medical treatment for 
their infant is granted by a judge following an 
adversarial process where conflicting evidence 
may be presented. The parents can act through 
counsel, present arguments, cross-examine wit¬ 
nesses, and so on. The onus of proof is on the Chil¬ 
dren’s Aid Society, and it has been recognized by 
the courts, and by Main Prov. Ct. J. in this case, 
that the Children’s Aid Society must present a 
strong case. 

Finally, the initial order granting wardship to 
the Children’s Aid Society must be reviewed 


bilites d’un tuteur public, dont celui de consentir a 
un traitement medical. Enfin, la societe d’aide a 
1’enfance doit demander au tribunal de reviser le 
statut de l’enfant avant 1’expiration de l’ordon- 
nance de tutelle (art. 37). 

Les appelants contestent la procedure generale 92 
etablie dans la Child Welfare Act et, en particular, 
la fa§on dont elle a etc appliquee dans le cas qui 
nous occupe. Quant a la constitutionnalite de la 
procedure etablie par la Loi, il n’est pas necessaire 
de l’analyser en detail, puisque je suis d’avis que le 
regime conqu par le legislateur est conforme aux 
principes de justice fondamentale. Les parents doi- 
vent recevoir un preavis raisonnable de 1’audience 
au cours de laquelle leurs droits pourront etre 
touches. Le caractere «raisonnable» est un critere 
souple qui permet de s’ajuster aux differentes 
situations. Bien qu’il soit possible de tenir une 
audience sur la tutelle sans preavis dans les cas 
d’urgence, le par. 28(11) de la Loi prevoit que l’or- 
donnance de tutelle ne peut, en l’absence d’une 
autre audience precedee d’un avis, exceder 30 
jours. Dans Parret B.C.G.E.U. c. Colombie-Britan- 
nique (Procureur general), [1988] 2 R.C.S. 214, 
notre Cour a conclu qu’une injonction accordee ex 
parte ne violait pas Part. 7 de la Charte. Cette 
affaire est differente de celle qui nous occupe, mais 
le principe qui la sous-tend demeure juste: les exi¬ 
gences des principes de justice fondamentale, sur 
le plan de la procedure, peuvent etre attenuees 
lorsque des circonstances urgentes et inhabituelles 
requierent que les tribunaux agissent rapideinent. 

En outre, l’ordonnance de tutelle qui prive les 93 
parents du droit de refuser un traitement medical 
pour leur enfant est rendue par un juge a la suite 
d’une procedure contradictoire ou des elements de 
preuve opposes peuvent etre presentes. Les parents 
peuvent agir par 1’intermediate d’un avocat, sou- 
mettre des arguments, contre-interroger des 
temoins, et ainsi de suite. Le fardeau de la preuve 
incombe a la societe d’aide a 1’enfance, et les tri¬ 
bunaux, de meme que le juge Main en 1’espece, 
ont reconnu que la societe d’aide a 1’enfance doit 
presenter une preuve solide. 

Enfin, 1’ordonnance initiale accordant la tutelle 94 
a la societe d’aide a 1’enfance doit etre revisee 
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before its expiry. In Catholic Children’s Aid Soci¬ 
ety of Metropolitan Toronto v. M. (C.), [1994] 2 
S.C.R. 165, this Court held that the status review 
procedure under the Child and Family Services Act 
— which does not substantially differ from the old 
Act — is aimed at reviewing the determination of 
the status of the child (i.e. whether the child is still 
in need of protection), and not merely the oppor¬ 
tuneness of prolonging the order. Such an interpre¬ 
tation best accords with the purpose of the Act, as 
it enables the court to monitor any relevant 
changes that might affect the status of the child. 


I now propose to analyze the scheme as it has 
been applied to this case, and respond to the other 
concerns voiced by the appellants. I shall first deal 
with the initial wardship order of July 31, 1983. I 
shall then turn to the status review of August 18 
and 19, 1983. 

(i) Wardship Order of July 31, 1983 

The doctors responsible for Sheena’s care 
informed the Children’s Aid Society that her life 
was at risk, because her parents were refusing to 
consent to a blood transfusion, the need of which, 
in the doctors’ view, was imminent. It is upon 
those facts that the Children’s Aid Society founded 
its reasonable and probable grounds to engage the 
process contemplated by the Act. The evidence 
indicates that the Children’s Aid Society had to 
proceed diligently. The parents received notice of 
the hearing the day it was held. In light of the cir¬ 
cumstances, the notice was reasonable. Main Prov. 
Ct. J., who acknowledged the short notice, limited 
the initial wardship order to 72 hours, so as to 
enable the parties to come back before him with 
further evidence. And although the appellants were 
not able to present conflicting medical evidence at 
the initial hearing, they were nonetheless repre¬ 
sented by counsel, who cross-examined the wit¬ 
nesses summoned by the Children’s Aid Society 
and presented submissions. 

The appellants argued, in particular, that Dr. 
Perlman, who testified for the Children’s Aid Soci- 


avant son expiration. Dans 1’arret Catholic Chil¬ 
dren’s Aid Society of Metropolitan Toronto c. M. 
(C.), [1994] 2 R.C.S. 165, notre Cour a conclu que 
la procedure qui gouveme la revision du statut de 
l’enfant en vertu de la Lot sur les services a I’en- 
fance et a la famille — qui ne differe pas substan- 
tiellement de l’ancienne loi — vise a reviser la 
determination du statut de l’enfant (c’est-h-dire si 
1’enfant a toujours besoin de protection), et nohj 
simplement a determiner s’il est opportun de pro^ 
longer l’ordonnance. Une telle interpretation s’ac-' 
corde le mieux avec l’objectif de la Loi, car elle: 
permet a la cour de surveiller tout changement pete 
tinent qui pourrait influer sur le statut de 1’enfant.: 

O 

J’entends maintenant analyser le regime tel qu’il 
a ete applique en l’espece, et repondre aux autreSg 
preoccupations exprimees par les appelants. J’ ana- 
lyserai d’abord 1’ordonnance initiale de tutelle ren- 
due le 31 juillet 1983, puis ensuite l’instance de 
revision du statut tenue les 18 et 19 aout 1983. 

(i) Ordonnance de tutelle du 31 juillet 1983 

Les medecins charges de soigner Sheena ont 
avise la societe d’aide a l’enfance que sa vie etait 
en danger parce que ses parents refusaient de con- 
sentir a une transfusion sanguine dont le besoin 
dtait, selon eux, imminent. C’est sur ces faits que 
la societe d’aide a l’enfance a fonde ses motifs rai- 
sonnables et probables d’enclencher le processus 
prevu dans la Loi. La preuve indique que la societe 
d’aide it l’enfance devait agir avec diligence. Les 
parents ont ete avises de l’audience le jour meme 
oh elle a ete tenue. Compte tenu des circonstances, 
le preavis etait raisonnable. Le juge Main, qui a 
reconnu que le preavis avait ete donne a la derniere 
minute, a limite a 72 heures 1’ordonnance initiale 
de tutelle, de faijon a permettre aux parlies de reve- 
nir devant lui avec une preuve supplementaire. En 
outre, bien que les appelants aient ete incapables 
de presenter une preuve medicale contradictoire 
lors de 1’audience initiale, ils ont neanmoins ete 
represented par un avocat qui a contre-interroge les 
temoins appeles par la societe d’aide a l’enfance et 
presente des arguments. 

Les appelants ont fait valoir, notamment, que le 
D r Perlman, qui a temoigne au nom de la societe 
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ety, failed to disclose the findings of Dr. Benson, 
the cardiologist who examined Sheena the day of 
the hearing. Dr. Benson was of the view that 
Sheena did not present any imminent risk of con¬ 
gestive heart failure. The respondents argued that 
this evidence was not available at the time of the 
hearing on July 31. In any event, the Court of 
Appeal observed that while these findings should 
have been disclosed, the failure to include evi¬ 
dence that no congestive heart condition existed 
was not, particularly with the benefit of hindsight, 
an omission of much significance. I see no reason 
to interfere with that conclusion. Moreover, Dr. 
Perlman was a witness at the wardship hearing, 
and assuming that there was a breach of the duty to 
disclose, it did not affect the conformity of the leg¬ 
islative scheme with the principles of fundamental 
justice, 

(ii) Status Review of August 18 and 19, 1983 

The hearing of August 18 and 19, 1983, held 
pursuant to s. 37 of the Act, was to review 
Sheena’s status and to determine if the wardship 
order should be prolonged. The appellants received 
notice of the hearing at the beginning of the month 
of August. Although they would have had time to 
adduce some medical evidence to counter that of 
the Children’s Aid Society with respect to the con¬ 
gestive heart condition, the appellants chose not to 
do so. While the child’s health had slightly 
improved, the Children’s Aid Society demon¬ 
strated, to the satisfaction of Main Prov. Ct. J., that 
an eventual blood transfusion was still a reasona¬ 
ble course of action, due to the fragile state of the 
child. The Children’s Aid Society wished to retain 
the authority to consent to a blood transfusion if an 
emergency were to arise. 

The hearing also revolved around the testimony 
of Dr. Morin, who testified that the child needed to 
undergo exploratory surgery under general anaes¬ 
thetic to confirm a diagnosis of infantile glaucoma 
which, if established, would require surgery to pre¬ 
serve the child’s sight. Evidence that Sheena 
needed to receive a transfusion in order to sustain 
the anaesthetic was also adduced, the appellants 
argued that the testimony of the ophthalmologist 


d’aide a l’enfance, n’a pas revele les conclusions 
du D r Benson, le cardiologue qui a examine 
Sheena le jour de l’audience. Le D r Benson 6tait 
d’avis que Sheena ne presentait aucun risque 
i mm inent d’insuffisance cardiaque globale. Les 
intimes ont soutenu que cette preuve n’etait pas 
disponible a l’epoque de l’audience le 31 juillet. 

Quoi qu’il en soit, la Cour d’appel a fait remarquer 
que, meme si ces conclusions auraient du 6tre 
revelees, le defaut d’inclure une preuve qu’il n’y 
avait pas insuffisance cardiaque globale n’etait 
pas, en particulier avec le benefice du recul, une 
omission de grande importance. Je ne vois aucune 
raison de modifier cette conclusion. En outre, le D r 
Perlman a temoigne lors de l’audience sur la tutelle 
et, si l’on presume qu’il y a eu manquement a 
1’obligation de divulguer, cela n’a rien change a la 
conformite du regime legislatif avec les principes 
de justice fondamentale. 

(ii) Revision du statut les 18 et 19 aout 1983 

L’audience des 18 et 19 aout 1983, tenue con- 
formement a Part. 37 de la Loi, visait a reviser le 
statut de Sheena pour determiner si l’ordonnance 
de tutelle devait etre prolongee. Les appelants ont 
ete avisos de l’audience au debut du mois d’aout. 
Meme s’ils avaient le temps de produire une 
preuve medicale pour contrer celle de la societe 
d’aide a l’enfance relativement a l’insuffisance 
cardiaque globale, les appelants ont choisi de ne 
pas le faire. Meme si la sante de l’enfant s’etait 
legerement amelioree, la societe d’aide a l’enfance 
a demontre, a la satisfaction du juge Main, qu’une 
transfusion sanguine representait toujours une 
solution raisonnable en raison de l’etat de sante 
precaire de 1’enfant. La societe d’aide a l’enfance 
souhaitait conserver le pouvoir de consentir a une 
transfusion sanguine en cas d’urgence. 

L’audience a dgalement porte sur le temoignage 99 
du D r Morin qui a declare que 1’enfant devait subir 
une chirurgie exploratoire sous anesthesie generate 
pour confirmer un diagnostic de glaucome infan¬ 
tile qui, s’il dtait etabli, necessiterait une chirurgie 
afin de preserver la vue de 1’enfant. On a egale- 
ment produit une preuve que Sheena avait besoin 
d’une transfusion pour etre anesthcsiee. Les appe¬ 
lants ont soutenu que le temoignage de 1’ophtalmo- 


1995 CanLII 115 (SCC) 





380 


b. (R.) v. children’s aid La Forest J. 


[1995] 1 S.C.R. 


took them by surprise, as they were not informed 
of it in the notice. In reviewing the evidence, how¬ 
ever, it appears that, even if the appellants and their 
counsel were unaware that Dr. Morin would be 
called to testify, they had for some time been 
aware of this aspect of Sheena’s condition. Dr. 
Pape, the neonatologist responsible for Sheena’s 
care, testified on August 18 that the suspected 
glaucoma was diagnosed when Sheena was three 
to four weeks old, and that she had discussed with 
the appellants the desirability of exploratory sur¬ 
gery. Moreover, Main Prov. Ct. J., who was sensi¬ 
tive to the fact that the appellants did not have time 
to seek their own medical opinion, recommended 
that they be permitted to seek a second opinion 
before the exploratory surgery. In fact, the appel¬ 
lants did consult an ophthalmologist beforehand, 
who simply confirmed Dr. Morin’s diagnosis. I do 
not think that the failure to notify the appellants 
that Dr. Morin would testify violated the principles 
of fundamental justice. 


The appellants have also argued that the stan¬ 
dard provided for in the Act — necessity of treat¬ 
ment — was not met in the case at bar, as there 
never was any emergency. They argued that the 
existence of an emergency was the premise on 
which the Court of Appeal based its analysis. This 
argument is tied to the questions of fact I have 
addressed above. As I am of the view that “neces¬ 
sity” under the Act was demonstrated, there is no 
need to canvass this issue further. 

An examination of the application of the 
impugned provisions to the facts of this case amply 
demonstrates that the legislative scheme, which 
deprives parents of their right to choose medical 
treatment for their infant under certain circum¬ 
stances, is in accordance with the principles of 
fundamental justice. Section 7 requires that a dep¬ 
rivation of liberty be in conformity with the princi¬ 
ples of fundamental justice, but it does not guaran¬ 
tee the most equitable process of all; it dictates a 
threshold below which state intervention will not 
be tolerated: see R. v. Lyons, supra. Therefore, 
while the guidelines proposed by the appellants are 
more stringent than those found in the legislative 


logiste les a pris au depourvu puisqu’ils n’en 
avaient pas ete informes dans le preavis. A l’exa- 
men de la preuve, il appert toutefois que, meme si 
les appelants et leur avocat ignoraient que le D r 
Morin serait appele a temoigner, ils connaissaient 
depuis quelque temps deja cet aspect de l’etat de 
Sheena. Le D r Pape, la neonatalogiste chargde de 
soigner Sheena, a temoigne le 18 aout que le glau- 
come redoute avait ete diagnostique lorsque 
Sheena etait agee de trois ou quatre semainespet 
qu’elle avait etudie avec les appelants 1' opportu¬ 
nity de proceder a une chirurgie exploratoire. De 
plus, le juge Main, qui etait sensible au fait que T§s 
appelants n’avaient pas eu le temps de recueiffir 
leur propre opinion medicale, a recommande qu'iis 
soiemt autorises a demander une seconde opinion 
avant la chirurgie exploratoire. En fait, les appe¬ 
lants ont prealablement consulte un ophtalmolo- 
giste qui a simplement confirme le diagnostic du 
D 1 Morin. Je ne crois pas que Tomission d’aviser 
les appelants que le D r Morin temoignerait a viole 
les principes de justice fondamentale. 

Les appelants ont egaiement fait valoir qu’en 
I’espece on n a pas satisfait a la norme prevue dans 
la Loi — la necessite du traitement — car il n’y a 
jamais eu urgence. Ils soutiennent que c’est sur 
1’existence d’une urgence que la Cour d’appel a 
fonde son analyse. Cet argument est lie aux ques¬ 
tions de fait que j’ai abordees precedemment. Puis- 
que je suis d’avis que la «necessite» au sens de la 
Loi a ete dernontree, il n’est pas necessaire d’ap- 
profondir davantage cette question. 

Un examen de 1’application des dispositions 
contestees aux faits de la prdsente affaire demontre 
amplement que le regime legislatif, qui prive les 
parents de leur droit de choisir un traitement medi¬ 
cal pour leur enfant dans certaines circonstances, 
est conforme aux principes de justice fondamen¬ 
tale. V article 7 requiert que la privation de liberte 
soit conforme aux principes de justice fondamen¬ 
tale, mais il ne garantit pas le processus le plus 
equitable entre tous; il etablit le seuil sous lequel 
1’ intervention de 1’Etat ne sera pas toleree: voir 
1’arret R. c. Lyons, precite. Par consequent, bien 
que les directives proposees par les appelants 
soient plus strides que celles prevues dans le 
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scheme, the process nonetheless respects the con¬ 
stitutional requirements. In fact, those guidelines 
were, in substance, contemplated by the legislative 
scheme. Section 19(l)(h)(ix) of the Act applies to 
treatments which are deemed necessary. The hear¬ 
ing is adversarial, so that a debate on the medical 
questions can be presented. The Act requires that 
the Children’s Aid Society notify the parents of a 
hearing that might affect their rights. The epithet 
“reasonable” ensures that the process will be 
adaptable to a myriad of situations. The wardship 
order is circumscribed and must be reviewed 
before its expiry. 

In sum, the appellants were entitled to such 
notice, access to information and rights of repre¬ 
sentation as may be fair and reasonable having 
regard to the nature of the proceedings and the 
urgency with which they must be carried out. 
Tamopolsky J.A. carefully examined these issues 
and concluded, and I agree with him, that the pro¬ 
cedure, having regard to all the circumstances, did 
not violate the principles of fundamental justice. 

Section 2(a) of the Charter 

Turning now to s. 2(a) of the Charter, the appel¬ 
lants argued that the Act, which deprives them of 
the right to refuse medical treatment for their 
infant on religious grounds, violates their freedom 
of religion guaranteed by s. 2(a) of the Charter. 
Whealy Dist. Ct. J. found that the purpose of the 
statute was secular; and consequently, that there 
could not be any violation of the appellants’ free¬ 
dom of religion. Tamopolsky J.A., on the other 
hand, was of the view that the Act, in its effect, 
infringed on the freedom of religion of the appel¬ 
lants, but that the infringement was justified under 
s. 1 of the Charter. I note at the outset that it is the 
freedom of religion of the appellants — Sheena’s 
parents — that is at stake in this appeal, not that of 
the child herself. While it may be conceivable to 
ground a claim on a child’s own freedom of reli¬ 
gion, the child must be old enough to entertain 
some religious beliefs in order to do so. Sheena 
was only a few weeks old at the time of the trans¬ 
fusion. 


regime legislatif, le processus satisfait neanmoins 
aux exigences constitutionnelles. En fait, ces direc¬ 
tives etaient essentiellement envisagees par le 
regime legislatif. Le sous-alinea 19(1 )A)(ix) de la 
Loi s’applique aux traitements reputes necessaries. 

L’ audience est de nature contradictoire, de sorte 
que les questions medicales peuvent etre debattues. 

La Loi exige que la societe d’aide a 1’enfance avise 
les parents de Taudience qui pourrait toucher leurs 
droits. L’dpithete «raisonnable» garantit que le 
processus pourra etre adapte a une multitude de 
situations. L’ordonnance de tutelle est iimitee et 
doit etre revue avant son expiration. 

Somme toute, les appelants avaient droit au pre¬ 
avis, a l’acces aux renseignements et a la represen¬ 
tation qui peuvent etre justes et raisonnables, 
compte tenu de la nature et de l’urgence des proce¬ 
dures. Le juge Tamopolsky de la Cour d’appel a 
etudie ces questions et a conclu, ce a quoi je sous- 
cris, que, compte tenu de toutes les criconstances, 
la procedure n’a pas viole les principes de justice 
fondamentale. 

L’aline a 2a) de la Charte 

En ce qui conceme Tal. 2a) de la Charte, les 103 
appelants font valoir que la Loi, qui les prive du 
droit de refuser, pour des motifs religieux, un trai- 
tement medical pour leur enfant, viole leur liberte 
de religion garantie par Tal. 2d) de la Charte. Le 
juge Whealy de la Cour de district a conclu que 
l’objet de la Loi etait lai'que et, consequemment, 
qu’il ne pouvait y avoir de violation de la liberte de 
religion des appelants. Pour sa part, le juge Tamo¬ 
polsky dtait d’avis que la Loi, de par son effet, por- 
tait atteinte a la liberte de religion des appelants, 
mais que cette atteinte etait justifiee au sens de 
l’article premier de la Charte. Je souligne, au 
depart, que e’est la liberte de religion des appelants 
— les parents de Sheena — qui est en jeu en 1’es- 
pece, et non celle de l’enfant. Meme si, en theorie, 
il est possible de fonder une demande sur la liberte 
de religion de 1’enfant, il faut alors que ce dernier 
soit suffisamment age pour nourrir des croyances 
religieuses. Sheena n’etait agee que de quelques 
semaines au moment de la transfusion. 
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Like the other provisions of the Charter, s. 2(a) 
must be given a liberal interpretation with a view 
to satisfying its purpose: see Re B.C. Motor Vehi¬ 
cle Act, supra. In R. v. Big M Drug Mart Ltd., 
supra, Dickson J. stated, at p. 336: 

The essence of the concept of freedom of religion is the 
right to entertain such religious beliefs as a person 
chooses, the right to declare religious beliefs openly and 
without fear of hindrance or reprisal, and the right to 
manifest religious belief by worship and practice of by 
teaching and dissemination, But the concept means 
more than that, 

In R. v. Jones, supra, I observed that freedom of 
religion encompassed the right of parents to edu¬ 
cate their children according to their religious 
beliefs. In P. (D.) v. S. f C.), [1993] 4 S.C.R. 141, a 
case involving a custody dispute in which one of 
the parents was a Jehovah’s Witness, L’Heureux- 
Dube J. stated that custody rights included the 
right to decide the child’s religious education. It 
seems to me that the right of parents to rear their 
children according to their religious beliefs, 
including that of choosing medical and other treat¬ 
ments, is an equally fundamental aspect of free¬ 
dom of religion. 

It is evident that the purpose of the Act is not 
directed at limiting the freedom of Jehovah’s Wit¬ 
nesses to choose medical treatment for their chil¬ 
dren, including the freedom to refuse a blood 
transfusion on religious grounds. It was not until 
1945 that the Jehovah’s Witnesses adhered to that 
precept, while the Act originates from a law first 
adopted in 1927, the Children’s Protection Act, 
R.S.O. 1927, c. 279. I do not rely solely on this 
historical fact, however. It seems to me that a sim¬ 
ple reading of the Act makes it clear that its pur¬ 
pose is nothing more or less than the protection of 
children. But if the purpose of the Act does not 
infringe on the freedom of religion of the appel¬ 
lants, the same cannot be said of its effects. The 
legislative scheme implemented by the Act, which 
culminates in a wardship order depriving the par¬ 
ents of the custody of their child, has denied them 
the right to choose medical treatment for their 
infant according to their religious beliefs. 


A I’instar des autres dispositions de la Charte, 
l’al. 2a) doit etre interprete liberalement de fag on a 
atteindre son objectif: voir l’arret Renvoi: Motor 
Vehicle Act de la C.-B., precite. Dans 1’arret R. c. 
Big M Drug Mart Ltd., precite, le juge Dickson 
affirme, it la p. 336: 

Le concept de la liberie de religion se definit essentielle- 
ment comme le droit de croire ce que Ton veut an 
matiere religieuse, le droit de professer ouvertement dds 
croyances religieuses sans crainte d’empechement ourijje 
represailles et le droit de manifester ses croyances rgjp 
gieuses par leur mise en pratique et par le culte ou pjjr 
leur enseignement et leur propagation. Toutefois, rge 
concept signifie beaucoup plus que cela. 

C\3 

o 

Dans 1’arret R. c. Jones, precite, j’ai fait rernar- 
quer que la liberte de religion comprenait le dr§it 
ties parents d’eduquer leurs enfants selon leurs 
croyances religieuses. Dans F arret P. (D.) c. S. 
(C.), [1993] 4 R.C.S. 141, une affaire ou Fun des 
parents qui demandaient la garde etait temoin de 
Jehovah, le juge L’Heureux-Dube a affirme que les 
droits de garde incluaient le droit de decider de 
F education religieuse de Fenfant. II me semble que 
le droit des parents d’eduquer leurs enfants suivant 
leurs croyances religieuses, dont celui de choisir 
les traitements medicaux et autres, est un aspect 
tout aussi fondamental de la liberte de religion. 

II est Evident que la Loi ne vise pas a limiter la 
liberte des temoins de Jehovah de choisir un traite- 
ment medical pour leurs enfants, dont la liberte de 
refuser une transfusion sanguine pour des motifs 
religieux. Ce n’est qu’en 1945 que les temoins de 
Jehovah ont adhere a ce precepte, alors que la Loi 
tire son origine d’une loi adoptee pour la premiere 
fois en 1927, a savoir la Children’s Protection Act, 
R.S.O. 1927, ch. 279. Cependant, je ne me fonde 
pas uniquement sur ce fait historique. II me semble 
qu’une simple lecture de la Loi permet de conclure 
qu’elle ne vise ni plus ni moins qu’a proteger Fen¬ 
fant. Cependant, si l’objet de la Loi ne porte pas 
atteinte a la liberte de religion des appelants, on ne 
peut en dire autant de ses effets. Le regime legisla¬ 
te mis en osuvre par la Loi, qui aboutit a une 
ordonnance de tutelle privant les parents de la 
garde de leur enfant, les a prives du droit de choisir 
un traitement medical pour leur enfant, conforme- 
ment h leurs croyances religieuses. 
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However, as the Court of Appeal noted, freedom 
of religion is not absolute. While it is difficult to 
conceive of any limitations on religious beliefs, the 
same cannot be said of religious practices, notably 
when they impact on the fundamental rights and 
freedoms of others. The United States Supreme 
Court has come to a similar conclusion; see 
Cantwell v. Connecticut, 310 U.S. 296 (1940). In 
R. v. Big M Drug Mart Ltd,, supra, this Court 
observed that freedom of religion could be sub¬ 
jected to “such limitations as are necessary to pro¬ 
tect public safety, order, health, or morals or the 
fundamental rights and freedoms of others” (p. 
337). Similarly, in P. (D.) v. S. (C.), supra, 
L’Heureux-Dube J._ wrote, in obiter, at p. 182: 


I am of the view, finally, that there would be no 
infringement of the freedom of religion provided for in 
s. 2(a) were the Charter to apply to such orders when 
they are made in the child’s best interests. As the Court 
has reiterated many times, freedom of religion, like any 
freedom, is not absolute. It is inherently limited by the 
rights and freedoms of others. Whereas parents are free 
to choose and practise the religion of their choice, such 
activities can and must be restricted when they are 
against the child’s best interests, without thereby 
infringing the parents’ freedom of religion. 

A more difficult issue is whether the freedom of 
religion of the appellants is intrinsically limited by 
the very reasons underlying the state’s interven¬ 
tion, namely the protection of the health and well¬ 
being of Sheena, or whether further analysis 
should be carried out under s. 1 of the Charter. In 
support of this thesis, the respondents have brought 
to this Court’s attention a number of American 
cases, in which the scope of freedom of religion 
was limited. However, these cases are of little 
assistance, as the American Constitution contains 
no balancing provision comparable to s. 1 of the 
Charter. 


Tliis Court has consistently refrained from for¬ 
mulating internal limits to the scope of freedom of 


Toutefois, comme la Cour d’appel l’a fait remar- 
quer, la liberte de religion n’est pas absolue. Bien 
qu’il soit difficile d’imaginer quelque limite aux 
croyances religieuses, il n’en va pas de meme pour 
les pratiques religieuses, notamment lorsqu’elles 
ont une incidence sur les libertes et les droits fon- 
damentaux d’autrui. La Cour supreme des Etats- 
Unis en est venue a une conclusion semblable; voir 
Cantwell c. Connecticut, 310 U.S. 296 (1940). 

Dans 1’arret R. c. Big M Drug Mart Ltd., precite, 
notre Cour a souligne que la liberte de religion 
pouvait etre assujettie aux restrictions qui sont 
necessaires pour preserver la securite, l’ordre, la 
sante ou les mceurs publics ou les libertes et droits 
fondamentaux d’autrui» (p. 337). De meme, dans 
l’arret P. (D.) c. S. (C.), precitd, le juge 
L’Heureux-Dube ecrit, a titre d’opinion incidente, 
a lap. 182: 

J’estime, enfin, qu’il n’y aurait pas de violation de la 
liberte de religion prevue a l’al. 2a) meme si la Charte 
s’appliquait a de telles ordonnances lorsqu’elles sont 
emises dans le meilleur interet de 1'enfant. Comme la 
Cour l’a reitere a maintes occasions, la liberte de reli¬ 
gion, comme toute liberte, n’est pas absolue. Elle est 
limitee de fagon inherente par les droits et libertes des 
autres. Alors que les parents sont libres de choisir et de 
pratiquer la religion de leur choix, ces activites peuvent 
et doivent etre restreintes lorsqu’elles contreviennent au 
meilleur interet de 1’enfant, sans pour autant violer la 
liberte de religion des parents. 

Se pose done la question plus difficile de savoir 
si la liberte de religion des appelants est intrinse- 
quement limitee par les motifs memes qui sous- 
tendent l’intervention de l’Etat, soit la protection 
de la sante et du bien-etre de Sheena, ou de savoir 
si une autre analyse devrait etre faite en vertu de 
1’article premier de la Charte. A l’appui de cette 
these, les intimes ont porte a l’attention de notre 
Cour un certain nombre de decisions americaines 
darts lesquelles la portee de la liberte de religion a 
ete restreinte. Toutefois, ces decisions ne sont 
guere utiles puisque la Constitution americaine ne 
contient aucune disposition exigeant 1’appreciation 
des interets en jeu qui soit comparable a 1’article 
premier de la Charte. 

Notre Cour s’est toujours gardee de poser des 109 
limites internes a la portee de la liberte de religion 


1995 CanLII 115 (SCC) 



384 


B. (R.) v. CHILDREN’S AID La Forest J. 


[1995] 1 S.C.R. 


religion in cases where the constitutionality of a 
legislative scheme was raised; it rather opted to 
balance the competing rights under s. 1 of the 
Charter, see R. v. Jones, supra, and R. v. Edwards 
Books and Art Ltd., supra. A similar approach was 
taken in the context of s. 2(h) of the Charter, free¬ 
dom of expression. In R. v. Keegstra, supra, Dick¬ 
son C.J., writing for the majority, stated that s. 1 
was better suited than s. 2(b) to facilitate the neces¬ 
sary balance between state and individual interests. 
McLachlin J. (in dissent but not on this point) also 
rejected several proposed limits to the scope of s. 
2(b) rights. She suggested that expression should 
not be excluded from the scope of s. 2(b) merely 
because the effect of such expression was to 
impede free expression by others. 


In my view, it appears sounder to leave to the 
state the burden of justifying the restrictions it has 
chosen. Any ambiguity or hesitation should be 
resolved in favour of individual rights. Not only is 
this consistent with the broad and liberal interpre¬ 
tation of rights favoured by this Court, but s. 1 is a 
much more flexible tool with which to balance 
competing rights than s. 2(a). As Dickson C.J. 
stated in R. v. Keegstra, supra, while it is not logi¬ 
cally necessary to rule out internal limits within s. 
2, it is analytically practical to do so (at pp. 733- 
34): 

Suffice it to say that I agree with the general approach of 
Wilson J. in Edmonton Journal, supra , where she speaks 
of the danger of balancing competing values without the 
benefit of a context. This approach does not logically 
preclude the presence of balancing within s. 2(b) — one 
could avoid the dangers of an overly abstract analysis 
simply by making sure that the circumstances surround¬ 
ing both the use of the freedom and the legislative limit 
were carefully considered. I believe, however, that s. 1 
of the Charter is especially well suited to the task of 
balancing, and consider this Court’s previous freedom 
of expression decisions to support this belief. It is, in my 
opinion, inappropriate to attenuate the s. 2(b) freedom 
on the grounds that a particul ar context requires such; 
the large and liberal interpretation given the freedom of 
expression in Irwin Toy indicates that the preferable 


dans les cas ou la constitutionnalite d’un regime 
legislatif etait soulevee; elle a plutot choisi de sou- 
peser les droits opposes dans le cadre de 1’article 
premier de la Charte ; voir R. c. Jones et R. c. 
Edwards Books and Art Ltd., precites. Un point de 
vue semblable a ete adopte dans le contexte de I’al. 
2b) de la Charte, celui de la liberte d’expression. 
Dans 1’arret R. c. Keegstra, precite, le juge en chef 
Dickson a affirnte, au nom de la majority, que re¬ 
ticle premier convient mieux que l’al. 2b) pour etaj 
blir l’equilibre necessaire entre les interets {Jp 
1’Etat et ceux de l’individu. Le juge McLachlin 
(dissidente, mais non sur ce point) a elle ausSj 
rejete plusieurs limites proposees a la portee d(Es 
droits garantis par l’al. 2b). Elle a laisse entendre 
que 1’expression ne devrait pas etre exclue de Si 
portee de l’al. 2b) simplement parce qu’elle avISt 
pour effet d’empecher d’autres personnes de s’ex- 
primer librement. 

A mon avis, il parait plus judicieux de laisser a 
1’Etat la tache de justifier les restrictions qu’il a 
choisi d’imposer. Toute arnbigui'tc ou hesitation 
devrait etre dissipee en faveur des droits de l’indi- 
vidu. Non seulement cela est-il conforme a l'inter- 
pretation large et liberate des droits que preconise 
notre Cour, mais encore 1’article premier est un 
outil beaucoup plus souple que l’al. 2b) pour sou- 
peser des droits opposes. Comme le juge en chef 
Dickson l’a ecrit dans 1’arret R. c. Keegstra, pre¬ 
cite, bien qu’il ne soit pas logiquement necessaire 
d’ecarter des limites internes a Tart. 2, il est pra¬ 
tique de le faire sur le plan analytique (a la p. 734): 

Qu’il suffise de dire que j’approuve l’approche generate 
adoptee par le juge Wilson dans l’arret Edmonton Jour¬ 
nal, ptecit6, oii elle parle du danger qu’il y a a soupeser 
des valeurs concurrentes sans l’avantage d’un contexte. 
Cette approche n’exclut pas logiquement la possibilite 
de proceder a une telle evaluation sous le regime de l’al. 
2b) — on pourrait en effet eviter les dangers d’une ana¬ 
lyse excessivement abstraite en s’assuraut simplement 
que soient soumises a un ex amen minutieux les circons- 
tances de l’usage de la liberte en question et de la res¬ 
triction legislative. Je crois cependant que 1’article pre¬ 
mier de la Charte convient particulierement bien a 
1’evaluation relative des valeurs et j’estime que les arrets 
anterieurs de notre Cour concemant la liberte d’expres¬ 
sion etayent cette conclusion. Il n’y a pas lieu, selon 
moi, d’affaiblir la liberte garantie par l’al. 2b) pour le 
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course is to weigh the various contextual values and fac¬ 
tors in s. 1. [Emphasis in original.] 


This is not to say that an elaborate examination 
of the criteria established in R. v. Oakes, supra, 
will always be necessary. The effect on religious 
beliefs will often be so insubstantial, having regard 
to the nature of the legislation, that Charter con¬ 
cerns will obviously be overridden. But in this 
case, it cannot be maintained that the effect on the 
rights of the appellants was of a minor character. 
As I am of the view that the Act seriously 
infringed on the appellants’ freedom to choose 
medical treatment for their child in accordance 
with the tenets of their faith, it remains to be deter¬ 
mined whether this infringement was justified 
under s. 1 of the Charter. 


Section 1 of the Charter 

Turning now to s. 1 of the Charter, the appel¬ 
lants have argued that the state has not demon¬ 
strated, on a balance of probabilities, that Sheena 
was in need of protection within the meaning of 
the Act when she was apprehended by the Chil¬ 
dren’s Aid Society. This argument fails to distin¬ 
guish between the demonstration of the necessity 
of the treatment, as contemplated in the Act, and 
the demonstration of the reasonable nature of the 
legislative scheme, under s. 1 of the Charter. For 
the reasons already stated, one must take for 
granted the necessity of the medical treatment and 
thus, the need for protection under the Act. 

The appellants have conceded that the state 
interest in protecting children at risk is a pressing 
and substantial objective. The Act allows the state 
to assume parental rights when a judge has deter¬ 
mined that a child is in need of treatment that his 
parents will not consent to. As already stated when 
discussing the conformity of state intervention 
with the principles of fundamental justice, the pro¬ 
cess contemplated by the Act is carefully crafted, 
adaptable to a myriad of different situations, and 
far from arbitrary. The Act makes provision for 


motif qu’un contexte particulier l’exige, car suivant I’in- 
terpretation large et liberate donnee a la liberte depres¬ 
sion dans 1’arret Irwin Toy, il est preferable de soupeser 
les divers facteurs et valeurs contextuels dans le cadre 
de l’article premier. [Souligne dans l’original.] 

Cela ne signifie pas qu’il sera toujours neces- 
saire de proceder a un examen approfondi des cri- 
teres eiablis dans 1’arret R. c. Oakes, precite. L’ef- 
fet sur les croyances religieuses sera souvent si 
negligeable, eu egard a la nature de la mesure 
legislative en cause, que les preoccupations fon- 
dees sur la Charte seront de toute evidence sup- 
plantees. Or, en l’espece, on ne saurait soutenir 
que l’effet sur les droits des appelants etait negli¬ 
geable. Puisque je suis d’avis que la Loi a grave- 
ment porte atteinte a la liberte des appelants de 
choisir un traitement medical pour leur enfant, 
conformement aux preceptes de leur foi, il reste a 
determiner si cette atteinte etait justifiee au sens de 
Particle premier de la Charte. 

L’article premier de la Charte 

Quant a Particle premier de la Charte, les appe¬ 
lants ont fait valoir que PEtat n’a pas demontre, 
selon la preponderance des probability, que 
Sheena avait besoin de protection au sens de la Loi 
lorsqu’elle a ete apprehendee par la societc d’aide 
a l’enfance. Get argument ne fait aucune distinc¬ 
tion entre la demonstration de la necessite du trai¬ 
tement, prevue par la Loi, et celle de la nature rai- 
sonnable du regime legislatif, au sens de Particle 
premier de la Charte. Pour les motifs deja dnonces, 
il faut tenir pour acquis la necessite du traitement 
medical et, par consequent, le besoin de protection 
au sens de la Loi. 

Les appelants ont reconnu que Pinteret de PEtat 113 
dans la protection des enfants en danger est un 
objectif urgent et reel. La Loi permet a PEtat d’as- 
sumer les droits parentaux lorsqu’un juge deter¬ 
mine qu’un enfant a besoin d’un traitement auquel 
ses parents ne consentiront pas. Comtne je l’ai 
mentionne en analysant la conformite de l’inter- 
vention de PEtat avec les principes de justice fon- 
damentale, le processus prevu par la Loi est conyu 
avec soin, est adaptable a une multitude de situa¬ 
tions differentes et est loin d’etre arbitraire. La Loi 
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notice to be given, for evidence to be called, for 
time limits to be imposed upon Crown wardship 
and other orders, as well as for procedural protec¬ 
tions to be afforded to parents. The restrictions the 
Act imposes on parental rights are, in my view, 
amply justified. 

Addendum 

Since writing the foregoing, I have read the rea¬ 
sons of my colleagues, Justices lacobucci and 
Major. I must confess to being somewhat mysti¬ 
fied by the purport they attribute to my reasons. 1 
agree, of course, that parents may not, in the exer¬ 
cise of their rights to nurture their children, refuse 
them medical treatment that is necessary and for 
which there is no reasonable alternative. That, I 
thought, was the conclusion I came to. That con¬ 
clusion is, of course, clearly contemplated by s. 1 
of the Charter, which is the provision that “guar¬ 
antees the rights and freedoms set out in it”, but it 
does so “subject only to such reasonable limits pre¬ 
scribed by law as can be demonstrably justified in 
a free and democratic society”, and as far as s. 7 is 
concerned by the requirements of fundamental jus¬ 
tice. 


If my colleagues are concerned with my mode 
of approach — the approach, I may say, tradition¬ 
ally employed by this Court from the earliest 
stages of Charter adjudication —, I have concerns 
with their method of limiting one constitutional 
right against another without relevance to context. 
Thus some of their remarks may be understood as 
supporting a parent’s rights being overturned sim¬ 
ply because a professional thinks it is necessary to 
do so. I would be very much concerned if a medi¬ 
cal professional were able to override the parent’s 
views without demonstrating that necessity. On my 
approach to the issues so far as s. 7 is concerned, it 
would be necessary to show that such action would 
not be contrary to the principles of fundamental 
justice. More generally, s. 1 requires an interfer¬ 
ence with the right to be demonstrably justified. 
That, I think, is perfectly right. In a case like the 
present where there is no immediate urgency, a 


contient des dispositions concemant le preavis a 
donner, la preuve a produire, la duree de la tutelle 
de la Couronne et d’autres ordonnances, de meme 
que les garanties procedurales a accorder aux 
parents. Les restrictions que la Loi impose aux 
droits parentaux sont, a mon avis, amplement justi¬ 
fies. 

Addenda o 

O 

Depuis que j’ai ecrit ce qui precede, j’ai pns 
connaissance des motifs de mes collegues les jugcs 
lacobucci et Major. J’avoue que le sens qu’ils prlb 
tent a mes motifs me laisse quelque peu perplex?! 
Je conviens certes que, dans l’exercice de le^ 
droit d’eduquer leurs enfants, les parents ne pea- 
vent. leur refuser un traitement medical necessaire 
et pom lequel il n’existe aucune autre solution 
valable. C’est la conclusion a laquelle je croyais 
etre arrive. Cette conclusion, il va sans dire, est 
clairement envisagee par I’article premier de la 
Charte qui «garantit les droits et liberies qui y sont 
enonces», lesquels toutefois «ne peuvent etre res¬ 
traints que par une regie de droit, dans des limites 
qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe 
libre et democratique» et, dans la mesure oil l’art. 
7 est concerne, qu’en conformite avec les principes 
de justice fondamentale. 

Si mes collegues sont preoccupes par ma fa 9 on 
de proceder — cell e-la meme, si je puis dire, a 
laquelle notre Corn a traditionnellement eu recours 
depuis ses toutes premieres decisions fondees sur 
la Charte —, je m’inquicte de leur faqon de res- 
treindre un droit constitutionnel en fonction d’un 
autre droit sans rapport avec le contexte. Ainsi, 
eertaines de leurs observations sont susceptibles 
d’etre interpretees comme justifiant de passer outre 
aux droits des parents simplement parce qu’un pro- 
fessionnel juge necessaire de le faire. Je serais fort 
inquiet si un professionnel de la sante pouvait pas¬ 
ser outre h 1’opinion des parents sans avoir a 
demontrer la necessity de le faire. Suivant ma 
fa$on d’aborder les questions en litige, dans la 
mesure ou Tart. 7 est concerne, il serait necessaire 
de demontrer que pareille mesure ne serait pas 
contraire aux principes de justice fondamentale. 
Plus generalement, 1’article premier exige que la 
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procedure meeting the demands of fundamental 
justice, which I was at pains to note the Act fully 
provides for, would be required. 


In an emergency, the demands of fundamental 
justice are more easily met. In R. v. Dyment, 
[1988] 2 S.C.R. 417, at p. 432, this Court alluded 
to a medical doctor’s powers to take reasonable 
steps in such circumstances. These powers con¬ 
form to the practices and procedures followed in 
this area and are consistent with principles of fun¬ 
damental justice. The state’s powers to exercise its 
legitimate parens patriae jurisdiction would, in my 
view, similarly be justified under the principles of 
fundamental justice. As well, these actions “pre¬ 
scribed by law” seem to me quite clearly to be 
“reasonable limits prescribed by law [that] can be 
demonstrably justified in a free and democratic 
society”. 


My colleagues express concern that my reasons 
would create a situation in which a child’s right to 
life or security is reduced to a limitation of the par¬ 
ent’s constitutionally protected right. I should 
observe that my approach is dictated by the nature 
of the case presented to us. The sole issue before 
us was that raised by the parents, i.e. that their con¬ 
stitutional rights were infringed in the circum¬ 
stances in which medical treatment was given to 
the child. In such a case, the parent’s rights must, 
under s. 1, be balanced against the interests of 
others in a free and democratic society —- in this 
particular case the right of their child. In that situa¬ 
tion, I, not surprisingly, found the parent’s rights 
were clearly overridden. If a situation arose where 
it was alleged that the child’s right was violated, 
other rights might be raised as reasonable limits, 
but if the right alleged was the security of the child 
as in the present case, then the child’s right would 
again prevail over a parent’s rights. In short the 


justification d’une atteinte au droit puisse se 
demontrer. Cela est, a mon avis, parfaitement legi¬ 
time. Lorsque, comme en 1’especc, il n’y a aucune 
urgence immediate, il serait necessaire de suivre 
une procedure qui respecte les exigences de la jus¬ 
tice fondamentale et que, me suis-je donne la peine 
de signaler, la Loi prevoit parfaitement. 


Il est plus aise de respecter les imperatifs de la 
justice fondamentale lorsqu’il y a urgence. Dans 
1’arret R. c. Dyment, [1988] 2 R.C.S. 417, a la p. 
432, notre Cour a fait allusion au pouvoir d’un 
mcdecin de prendre des mesures raisonnables dans 
ces circonstances. Ce pouvoir est conforme aux 
pratiques et aux procedures suivies dans le 
domaine et respecte les principes de justice fonda¬ 
mentale. Le pouvoir de l’Etat d’exercer sa compe¬ 
tence parens patriae legitime serait a mon avis 
pareillement justifie en vertu des principes de jus¬ 
tice fondamentale. De meme, ces mesures pres- 
crites «par une regie de droit» me semblent claire- 
ment constituer des «limites qui [sont] 
raisonnables et dont la justification [peut] se 
demontrer dans le cadre d’une societe libre et 
democratique». 


Mes collegues disent craindre que mes motifs 117 
creent une situation oil le droit de 1’enfant a la vie 
et k la securite de sa personne en sera reduit a une 
restriction du droit des parents garanti par la Cons¬ 
titution. Je tiens a souligner que ma position est 
dictee par la nature de 1’affaire dont nous sommes 
saisis. L’unique question H trancher etait celle 
qu’ont soulevee les parents, savoir que leurs droits 
constitutionnels ont ete violes lorsqu’un traitement 
medical a ete administre k 1’enfant. Dans un tel 
cas, les droits des parents doivent, en vertu de T ar¬ 
ticle premier, etre soupeses en fonction des droits 
d’autrui dans le cadre d’une societe libre et demo- 
cratique — dans ce cas-ci, le droit de leur enfant. Il 
n’est done guere surprenant que j’aie conclu qu’on 
a clairement passe outre aux droits des parents. Si 
on alleguait que le droit de Tenfant a ete viole, 
d’autres droits pourraient etre invoques a litre de 
limites raisonnables, mais si le droit allegue etait la 
securite de l’enfant, comme e’est le cas en l’es- 
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issue raised governs the form, but not the sub- pece, alors celui-ci l’emporterait encore sur les 
stance of the analysis. droits des parents. Bref, la question soulevee regit 

la forme et non le fond de 1’analyse. 


I am happy to see that my colleagues concede 
that the balancing of the competing rights could be 
integrated in a s. 1 analysis, since apart from spe¬ 
cific provisions such as “fundamental justice”, that 
is the only balancing mechanism provided under 
the Charter. The Charter makes no provision for 
directly balancing constitutional rights against one 
another. It is aimed rather at governmental and leg¬ 
islative intrusion against the protected rights; see s. 
32 of the Charter. 


There are occasions where it may be necessary 
to define a right narrowly to make it workable as 
in Lavigne v. Ontario Public Sen’ice Employees 
Union, [1991] 2 S.C.R. 211, at p. 320, where the 
freedom of association was qualified to permit 
associations that are necessary and inevitable in a 
free and democratic society. That is not this case. 
This is simply a situation where competing consti¬ 
tutional rights fall within the equation in the bal¬ 
ance called for by ss. 1 and 7. This can easily be 
accommodated in a s. 1 or s. 7 analysis; see, for 
example, Edmonton Journal v. Alberta (Attorney 
General), [1989] 2 S.C.R. 1326. I should also 
underline that in Lavigne, the right was interpreted 
as widely as possible consistent with its being 
workable. Wilson J., hardly an opponent of broad 
Charter interpretation, found it necessary to define 
the right more narrowly than I did. I thus fail to see 
the analogy my colleagues would draw between 
Lavigne and the present case. In the former, it was 
essential to narrow the right to make it workable. 
Here what is attempted is to limit a right by 
another, with no stated mechanism for judicially 
determining just when, on the facts, the first right 
is overridden. To get a fuller appreciation of what 
this means in the present context, one need simply 
postulate that the Act impugned here, with all its 
inbuilt protection for parental rights, did not exist, 
and was substituted by an Act that made no provi¬ 
sion even for notifying parents when some state 


Je suis heureux de constater que mes collegues 
conviennent que l’evaluation des droits opposes 
pourrait etre integree dans une analyse fondee sur 
{’article premier puisque, l’exception de disposi¬ 
tions specifiques comine la «justice fondameMj 
lale», cette analyse represente le seul instrument 
devaluation prevu sous le regime de la Charter. 
Cette demiere ne prevoit aucune evaluation direcIC 
de droits constitutionnels Fun par rapport a Fautrig 
Elle vise plutot Fingerence gouvernementale et 
legislative dans les droits garantis; voir l’art. 32 de 
la Charte. 

II est parfois necessaire de definir strictement un 
droit afin de le rendre applicable, comme ce fut le 
cas dans Lavigne c. Syndicat des employes de la 
fonction publique de l’Ontario, [1991] 2 R.C.S. 
211, a la p. 320, ou il a ete jugd que la liberte dis¬ 
sociation permettait les associations qui sont 
necessaires et inevitables dans le cadre d’une 
societe libre et democratique. II n’en est rien en 
1’espdce. II s’agit simplement d’une situation ou 
des droits constitutionnels opposes entrent en ligne 
de coinpte dans revaluation requise par l’article 
premier et Tart. 7. Cela est facilement realisable 
dans une analyse fondee sur 1’article premier ou 
sur l’art. 7; voir, par exemple, Edmonton Journal 
c. Alberta (Procureur general), [1989] 2 R.C.S. 
1326. Je tiens egalement a souligner que, dans 
Lavigne, on a interprets le droit en question aussi 
l iberalement que possible afin de le rendre applica¬ 
ble. Le juge Wilson, qui n’etait guere contre line 
interpretation liberate de la Charte, a juge neces¬ 
saire de donner au droit une definition plus stride 
que je ne l’ai fait moi-meme. Je ne vois done pas 
l’analogie que mes collegues etabliraient entre 
Lavigne et la presente affaire. Dans F arret Lavigne, 
il etait necessaire de restreindre la portee du droit 
pour 3e rendre applicable, alors qu’en Fespece on 
tente de restreindre un droit par un autre, sans 
moyen explicite de determiner judiciairement 
exactement quand, d’apres les faits, on a passe 
outre au premier droit. Pour pouvoir mieux appre- 
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agent decided a certain treatment was necessary 
for a child. 


In my view, Charier rights should always be 
interpreted broadly. Apart from the fact that tins 
brings in the full contextual picture in balancing 
them with other rights under s. 1, a narrower inter¬ 
pretation has the effect of forever narrowing the 
ambit of judicial review, and so limiting the scope 
of judicial intervention for the protection of the 
individual rights guaranteed under the Charter. 
This approach forms the basis of my disagreement 
with the Chief Justice’s approach to s. 7, first 
enunciated in Reference re ss. 193 and 195.1(l)(c) 
of the Criminal Code (Man.), supra, under which 
he would confine liberty to physical liberty. 


I add incidentally that I do not (as my colleagues 
Iacobucci and Major JJ. appear to suggest) think 
that liberty is all encompassing. I have been at 
pains to underline that it is limited to those essen¬ 
tially personal rights that are inherent to the indi¬ 
vidual which in my view include (and on this I 
believe we agree) the right of parents to nurture 
their children. Even as so defined, an interference 
with liberty may be justified as being in conform¬ 
ity with the principles of “fundamental justice”. At 
bottom, I think “liberty” means the ordinary liberty 
of free men and women in a democratic society to 
engage in those activities that are inherent to the 
individual. These may not be extensive, but where 
they exist, they must under the Constitution be 
protected from state intervention unless that inter¬ 
vention can be justified. Sometimes that justifica¬ 
tion is evident. In other cases, it will require close 
contextual analysis. Here the security of the child 
was clearly paramount. What was more difficult, 
and what in the end the appellants really directed 
their argument to, is whether the procedures to 


cier ce que cela signifie dans le present contexte, il 
suffit simplement de supposer que la Loi contestee 
en fespece, avec toute la protection qu’elle accor- 
dait aux droits des parents, n’existait pas et qu’elle 
a ete remplacee par une loi qui ne prevoyait meme 
pas qu’il fallait aviser les parents lorsqu’un manda- 
taire de I'Etat decidait qu’un traitement donne etait 
necessaire a un enfant. 

A mon avis, les droits garantis par la Charte 
devraient toujours etre interprets liberalement. 
Outre le fait que cela permet d’obtenir un portrait 
complet du contexte lorsqu’ils sont evalues en 
fonction d’autres droits en vertu de T article pre¬ 
mier, une interpretation restrictive a pour effet de 
restreindre a jamais la portee du controle judiciaire 
et de limiter ainsi celle d’une intervention judi¬ 
ciaire visant la protection des droits individuels 
garantis par ia Charte. C’est la le fondement de 
mon disaccord avec la fagon dont le Juge en chef 
aborde 1’art. 7, qui, exposee pour la premiere fois 
dans le Renvoi relatif a l’art. 193 et a I’al. 
195.1(l)c) du Code criminel (Man.), precite, con- 
siste a cantonner la liberte a sa dimension phy¬ 
sique. 

J’ajoute, en passant, que, contrairement a ce que 
mes collegues les juges Iacobucci et Major sem- 
blent laisser entendre, je ne crois pas que la liberte 
soit absolue. J’ai pris la peine de souligner qu’elle 
se limite aux droits essentiellement personnels qui 
sont inhdrents a l’individu et qui, h mon avis, 
incluent (et, a cet egard, je crois que nous sommes 
d’accord) le droit des parents d’eduquer leurs 
enfants. Meme ainsi definie, une atteinte h la 
liberte peut etre justifiee pour le motif qu’elle est 
conforme aux principes de «justice fondamenlale». 
Au fond, je crois que la «liberte» s’entend de la 
liberte ordinaire qu’ont les hommes et les femmes 
libres, dans une societe democratique, de se livrer 
aux activites inherentes a 1’individu. Celles-ci ne 
sont peut-etre pas nombreuses, mais lorsqu’elles 
existent, elles doivent, en vertu de la Constitution, 
etre protegees contre l’intervention de I’Etat, a 
moms que cette intervention ne soit justifiable. Ce 
caractere justifiable est parfois manifeste. Dans 
d’autres cas, il exigera un examen attentif du con¬ 
texte. En fespece, c’est nettement la securite de 
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determine respect for the parents’ rights under the 
Act were sufficient to satisfy ss. 1 and 7 of the 
Charter. That such procedures must have effect 
before, and not following the action invasive of the 
parents’ rights, seems to me to be essential and to 
be clearly required by ss. 1 and 7. 


Cross-appeal: Costs 

The order to award costs against an intervening 
Attorney General, acting as she is statutorily 
authorized to, in the public interest in favour of a 
party who raises the constitutionality of a statute, 
appears highly unusual, and only in very rare cases 
should this be permitted. Nevertheless, this case 
appears to have raised special and peculiar 
problems, and the District Court’s exercise of dis¬ 
cretion was supported by the Court of Appeal. I am 
loath to interfere with the exercise of their discre¬ 
tion in this case. 


Disposition 

The concern voiced by the appellants in the pre¬ 
sent appeal raises the more general question of the 
appropriateness of proceeding with treatments for 
which the medical benefits are highly questiona¬ 
ble, when parental refusal is in part only grounded 
on religious beliefs. However, the medical evi¬ 
dence presented in 1983, as well as that presented 
before Whealy Dist. Ct. J., does not permit us to 
question the necessity of the blood transfusion, 
although some might in retrospect be tempted to 
do so. This appeal does remind us, however, of the 
necessity of proceeding with care when overriding 
parental refusal. However, I am satisfied that the 
courts did just that in this case. For the foregoing 
reasons, I would dismiss the appeal and the cross¬ 
appeal, and answer the constitutional questions in 
the following manner: 


1’enfant qui compte le plus. Ce qui est plus difficile 
et ce sur quoi les appelants ont, en definitive, vrai- 
ment axe leur plaidoirie, c’est de savoir si les pro¬ 
cedures visant a determiner s’il y avait respect des 
droits des parents, en vertu de la Loi, etaient suffi- 
santes pour satisfaire a 1’article premier et it l’art. 7 
de la Charte. II me semble etre essentiel et nette- 
ment requis par 1’article premier et l’art. 7 que.de 
telles procedures se deroulenl avant et non Ms 
apres la mesure qui empiete sur les droits des 
parents. 

Pourvoi incident: depens 

CO 

O 

L’ordonnance condamnant aux depens le Pro^j- 
reur general qui, comme la Loi l’autorise a le faSfe, 
intervient, dans l’interet public, en faveur d’une 
partie qui souleve la question de la constitutionna- 
lite d’une loi, parait fort inhabituelle et ne devrait 
etre permise que dans des cas tres rares. Nean- 
moins, cette affaire parait avoir souleve des pro- 
blemes speciaux et particuliers, et 1 ’exercice du 
pouvoir discretionnaire de la Cour de district a 
re 5 u l’appui de la Cour d’appel. Je ne suis pas dis¬ 
pose a intervenir dans l’exercice de son pouvoir 
discretionnaire en l’espece. 

Dispositif 

La preoccupation exprimee par les appelants en 
l’espece souleve la question plus generale de 1 ’op¬ 
portunity d’administrer des traitements dont les 
vertus therapeutiques sont tres douteuses lorsque le 
refus des parents n’est qu’en partie fonde sur des 
croyances religieuses. Toutefois, la preuve medi- 
cale presentee en 1983, comme celle qui a ete pre¬ 
sentee au juge Whealy, ne nous permet pas de dou- 
ter de la necessity de la transfusion sanguine, bien 
que certains puissent, avec le recul, etre tentes de 
le faire. Ce pourvoi nous rappelle cependant la 
necessity de proceder avec soin lorsqu’il s’agit de 
passer outre au refus des parents. Cependant, je 
suis convaincu que c’est ce que les tribunaux ont 
fait en 1’espece. Pour les motifs qui precedent, je 
suis d’avis de rejeter le pourvoi principal et le 
pourvoi incident, et de repondre aux questions 
constitutionnelles de la fa?on suivante: 
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1. Does the Child Welfare Act, R.S.O. 1980, c. 66, s. 
19(l)(h)(ix), together with the powers in ss. 30(1)2 
and 41 and the procedures in ss. 21, 27, 28(1), (10) 
and (12), deny parents a right to choose medical 
treatment for their infants, contrary to s. 7 of the 
Canadian Charter of Rights and Freedoms ? 


No. 

2. If the answer to question 1 is in the affirmative, is s. 
19(l)(Z>)(ix), together with the powers in ss. 30(1)2 
and 41 and the procedures in ss. 21, 27, 28(1), (10) 
and (12) of the Child Welfare Act, R.S.O. 1980, c. 66, 
justified as reasonable limits by s. 1 of the Canadian 
Charter of Rights and Freedoms and therefore not 
inconsistent with the Constitution Act, 19821 


This question does not arise. 

3. Does the Child Welfare Act, R.S.O. 1980, c. 66, s. 
19(l)(f>)(ix), together with the powers in ss. 30(1)2 
and 41 and the procedures in ss. 21, 27, 28(1), (10) 
and (12), infringe the appellants’ freedom of religion 
as guaranteed under s. 2(a) of the Canadian Charter 
of Rights and Freedoms ? 

Yes. 

4. If the answer to question 3 is in the affirmative, is s. 
19(l)(h)(ix), together with the powers in ss. 30(1)2 
and 41 and the procedures in ss. 21, 27, 28(1), (10) 
and (12) of the Child Welfare Act, R.S.O. 1980, c. 66, 
justified as reasonable limits by s. 1 of the Canadian 
Charter of Rights and Freedoms and therefore not 
inconsistent with the Constitution Act, 19821 


Yes. 

I would make no order as to costs in this Court. 


The following are the reasons delivered by 

L’Heureux-Dube J. (dissenting on the cross¬ 
appeal) — This case consists of both an appeal and 
a cross-appeal. The appeal concerns the constitu¬ 
tionality of s. 19(l)(h)(ix) of the Child Welfare Act, 
R.S.O. 1980, c. 66, as well as that of the legislative 
scheme established under ss. 21, 27, 28(1), (10) 


1. La Child Welfare Act, R.S.O. 1980, ch. 66, sous-al. 
19(l)f))(ix), ainsi que les pouvoirs conferes a l’al. 
30(1)2 et a l’art. 41, et les procedures enoncees aux 
art. 21 et 27 et aux par. 28(1), (10) et (12), privent-ils 
les parents du droit de choisir un traitement medical 
pour leurs enfants en bas age, contrairement a l’art. 7 
de la Charte canadienne des droits et libertesl 

Non. 

2. Si la reponse a la premiere question est affirmative, 
le sous-al. I9(l)/?)(ix), ainsi que les pouvoirs con¬ 
feres a l’al. 30(1)2 et a l’art. 41, et les procedures 
enoncees aux art. 21 et 27 et aux par. 28(1), (10) et 
(12) de la Child Welfare Act, R.S.O. 1980, ch. 66, 
sont-ils justifies en tant que limites raisonnables par 
1’article premier de la Charte canadienne des droits 
et libertes, et done compatibles avec la Loi constitu- 
tionnelle de 19821 

La question ne se pose pas. 

3. La Child Welfare Act, R.S.O. 1980, ch. 66, sous-al. 
19(l)Z>)(ix), ainsi que les pouvoirs conferes a 1’al. 
30(1)2 et a 1’art. 41, et les procedures Enoncees aux 
art. 21 et 27 et aux par. 28(1), (10) et (12), portent-ils 
atteinte a la liberte de religion que garantit aux appe- 
lants l’al. 2a) de la Charte canadienne des droits et 
libertesl 

Oui. 

4. Si la reponse a la troisieme question est affirmative, 
le sous-al. 19(l)6)(ix), ainsi que les pouvoirs con¬ 
feres a l’al. 30(1)2 et a Tart. 41, et les procedures 
enoncees aux art. 21 et 27 et aux par. 28(1), (10) et 
(12) de la Child Welfare Act, R.S.O. 1980, ch. 66, 
sont-ils justifies en tant que limites raisonnables par 
1’article premier de la Charte canadienne des droits 
et libertes , et done compatibles avec la Loi constitu- 
tionnelle de 19821 

Oui. 

Je suis d’avis de n’accorder aucuns depens 124 
devant notre Cour. 

Les motifs suivants ont ete rendus par 

Le JUGE L’HEUREUX-DUBfi (dissidente quant au 125 
pourvoi incident) — Cet appel comporte deux 
volets: l’un principal, l’autre incident. Le pourvoi 
principal porte sur la constitutionnalite du sous-al. 
19(l)h)(ix) de la Child Welfare Act, R.S.O. 1980, 
ch. 66, et sur celle du regime legislatif etabli aux 
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and (12), 30(1)2 and 41 of that Act. As appears 
from the judgment rendered orally from the Bench 
on March 17, 1994, I agree with my colleagues 
that this principal appeal should be dismissed. In 
this respect, I concur with the reasons of my col¬ 
league La Forest J. However, I pail company with 
my colleagues when it comes to the cross-appeal, 
on which this Court had reserved judgment at the 
time of the hearing. Unlike my colleagues, I would 
allow the cross-appeal. 


The issue on the cross-appeal is whether the 
Ontario Court of Appeal erred in upholding the 
decision of the Ontario District Court to award 
costs against the Attorney General for Ontario who 
intervened in support of the legislation which was 
constitutionally challenged by the appellants. I 
agree with Houlden J.A., dissenting on this issue at 
the Ontario Court of Appeal, that the cross-appeal 
should be allowed and that no costs should have 
been awarded against the Attorney General for 
Ontario by the Ontario District Court. 


In explaining this conclusion, I will refer, in 
order to simplify matters, to the Attorney General 
for Ontario, the respondent in the principal appeal, 
as the “respondent”, and to Richard and Beena B., 
the appellants in the principal appeal, as the 
“appellants”, even though, on the cross-appeal, the 
Attorney General for Ontario is the appellant and 
Richard and Beena B. are the respondents. Further¬ 
more, I note that while my reasons specifically 
refer to the Attorney General for Ontario’s posi¬ 
tion, they also apply to that of the Attorney Gen¬ 
eral of Canada, who intervened before us to sup¬ 
port the position of the Attorney General for 
Ontario on the cross-appeal. 

I — Facts and Proceedings 

Sheena. B. was bom four weeks prematurely on 
June 25, 1983 and, as a result of her physical con¬ 
dition, was transferred to the Sick Children’s Hos¬ 
pital in Toronto. During the following few weeks, 
the doctors responsible for her care detected many 
physical ailments and she received a number of 
medical treatments. The appellants, her parents, 


art. 21 et 27, aux par. 28(1), (10) et (12), a l’al. 
30(1)2 et a l’art. 41 de la Loi. Comme il appert du 
jugement rendu oralement a 1’audience le 17 mars 
1994, je suis d’accord avec mes collegues pour 
dire que le pourvoi principal doit etre rcjcte, A cet 
egard, je souscris aux motifs de mon colleguc le 
juge La Forest. Toutefois, je fausse compagnie a 
mes collegues quant au pourvoi incident que notrg 
Cour a mis en delibere a Taudience. ContrairemeuD 
a eux, je suis d’avis d’accueillir le pourvoi inci¬ 
dent. 

La question que souleve le pourvoi incident esjd 
de savoir si la Cour d’appel de 1’Ontario a commjsj 
une erreur en confirmant la decision de la Cour (fe, 
district de TOntario de condamner aux depens ]§> 
procureur general de TOntario qui est intervenu efT 
faveur de la loi dont les appelants contestaient la 
constitutionnalite. Je suis d’accord avec le juge 
Houlden, dissident sur cette question en Cour d’ap¬ 
pel de 1’ Ontario, pour dire que le pourvoi incident 
devrait etre accueilli et que la Cour de district de 
TOntario n’aurait pas du condamner aux depens le 
procureur general de 1’Ontario. 

Afin de simplifier les choses, dans le cours de 
mes motifs j’appellerai le procureur general de 
1’Ontario, intime dans le pourvoi principal, l’«in- 
time», et Richard et Beena B., appelants dans le 
pourvoi principal, les «appelants», meine si, dans 
le pourvoi incident, le procureur general de l’Onta- 
rio est l’appelant et Richard et Beena B. sont les 
intim6s. En outre, je signale que, meme si mes 
motifs referent explicitement a la position du pro¬ 
cureur general de 1’Ontario, ils s’appliquent egale- 
ment a celle du procureur general du Canada qui 
est intervenu devant nous pour appuyer la position 
du procureur general de I’Ontario dans le pourvoi 
incident. 

I — Les faits et les procedures 

Sheena B. est nee le 25 juin 1983, quatre 
semaines avant terme. En raison de son etat phy¬ 
sique, elle a ete transferee au Hospital for Sick 
Children de Toronto. Pendant les semaines qui ont 
suivi, elle a reyu plusieurs traitements medicaux 
afin de remedier a de nombreux troubles physiques 
deceles par ses medecins traitants. Ses parents, les 
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consented to all of these treatments although, at 
their request, the attending physicians avoided the 
use of blood transfusions in treating Sheena B. The 
appellants, as Jehovah’s Witnesses, objected to 
blood transfusions on religious grounds. 


On the night of July 30, 1983 and during the 
early morning hours of July 31, 1983, Sheena B.’s 
haemoglobin level dropped to such an extent that 
the attending physicians believed that her life was 
in danger and that she might require a blood trans¬ 
fusion in order to treat a potentially life-threaten¬ 
ing congestive heart failure. On July 31, 1983, 
upon an application by the respondent Children’s 
Aid Society of Metropolitan Toronto (the “CAS”) 
under the Child Welfare Act , Judge Main of the 
Provincial Court (Family Division) granted a 72- 
hour wardship to the CAS on the basis of the evi¬ 
dence of Dr. Perlman that a transfusion might be 
necessary and that it would not be for experimental 
purposes. On August 19, 1983, upon a status 
review application pursuant to the Child Welfare 
Act , this temporary wardship was extended by 
Judge Main for a further three-week period: 
(1983), 36 R.F.L. (2d) 70. Ultimately, on August 
23, 1983, Sheena B. received a blood transfusion 
as part of the standard procedure for the examina¬ 
tion and operation for a suspected glaucoma. 


Once the blood transfusion had been adminis¬ 
tered, the respondent CAS’s wardship order was 
terminated: (1983), 36 R.F.L. (2d) 80 (Walmsley 
A.C.. Prov. J.). Sheena B.’s parents, however, 
appealed the two orders of the Provincial Court 
relating to the wardship to the District Court where 
they challenged the constitutional validity of s. 
19(l)(b)(ix) and s. 28(10) of the Child Welfare Act. 
The respondent Attorney General for Ontario and 
the intervener Attorney General of Canada were 
each served with a Notice of Constitutional Ques¬ 
tion in accordance with s. 122 of the Ontario 
Courts of Justice Act, 1984, S.O. 1984, c. 11 (now 
s. 109 of Courts of Justice Act, R.S.O. 1990, c. 
C.43). The Attorney General for Ontario inter¬ 
vened to defend the legislation in this and all sub- 


appelants, ont consenti a tous les traitements, bien 
qu’a leur demande les medecins traitants n’aient 
procede a aucune transfusion sanguine pour soi- 
gner Sheena B. Les appelants, qui sont temoins de 
Jehovah, s’opposaient aux transfusions sanguines 
pour des motifs religieux. 

Au cours de la nuit du 30 juillet 1983 et t 6 t le 
matin du 31 juillet 1983, le taux d’hemoglobine de 
Sheena B. a chute a tel point que les medecins trai¬ 
tants ont craint pour sa vie et ont juge qu’il pour- 
rait etre necessaire de proceder a une transfusion 
sanguine pour traiter une insuffisance cardiaque 
globale qui risquait d’Stre fatale. Le 31 juillet 

1983, a la suite d’une demande presentee par l’inti- 
mee, la Children’s Aid Society of Metropolitan 
Toronto (la «CAS»), en vertu de la Child Welfare- 
Act, le juge Main de la Cour provinciale (Division 
de la famille) a accorde a la CAS une tutelle de 72 
beures en se fondant sur le temoignage du D r 
Perlman, selon lequel une transfusion pourrait etre 
necessaire et ne servirait aucune fin experimentale. 

Le 19 aout 1983, a la suite d’une demande de revi¬ 
sion de statut fondee sur la Child Welfare Act, le 
juge Main a prolonge la tutelle temporaire pour 
une periode de trois semaines: (1983), 36 R.F.L. 

(2d) 70. Sheena B. a fmalement repu une transfu¬ 
sion sanguine le 23 aout 1983, dans le cadre de la 
procedure normale d’examen et d’operation pour 
un glaucome redoute. 

Des que la transfusion sanguine eut dte adminis- 130 
tree, l’ordonnance de tutelle en faveur de l’intimee, 
la CAS, a pris fin: (1983), 36 R.F.L. (2d) 80 (le 
juge en chef adjoint Walmsley de la C. prov.). Les 
parents de Sheena B. ont toutefois interjete appel 
contre les deux ordonnances de tutelle rendues par 
la Cour provinciale, devant la Cour de district ou 
ils ont conteste la constitutionnalite du sous-al. 
19(l)b)(ix) et du par. 28(10) de la Child Welfare 
Act. L’intime, le procureur general de l’Ontario, et 
l’intervenant, le procureur general du Canada, ont 
tous deux re 911 un avis de question constitution- 
nelle conformement a Part. 122 de la Loi de 1984 
sur les tribunaux judiciaires de POntario, L.O. 

1984, ch. 11 (maintenant Part. 109 de la Loi sur les 
tribunaux judiciaires, L.R.O. 1990, ch. C.43). Le 
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sequent legal proceedings leading up to the present 
appeal. 


Upon the respondent CAS’s motion, the appeal 
to the District Court was dismissed on the ground 
that the case was moot since there was no longer a 
Us between the parties and the Child Welfare Act 
had been repealed and replaced by the Child and 
Family Services Act, 1984, S.O. 1984, c. 55 
((1985), 32 A.C.W.S. (2d) 149 (Webb Dist. Ct. 
J.)). On a further appeal, the Ontario Court of 
Appeal held that the District Court had erred in 
dismissing the original appeal and referred the 
case back to the District Court to be decided on its 
merits, namely the right of parents to determine 
their child’s medical treatment and the constitu¬ 
tionality of the Child Welfare Act: (1988), 63 O.R. 
(2d) 385, 47 D.L.R. (4th) 388, 15 R.F.L. (3d) 388 
(Grange and Krever JJ.A., Griffiths LA. dissent¬ 
ing). 

As a result, the District Court reheard the appeal 
on its merits. This hearing proceeded as a trial de 
novo, with fresh evidence being adduced pursuant 
to s. 122(4) (now 109(4)) of the Act. The respon¬ 
dent Attorney General for Ontario called six of the 
respondent CAS’s eight experts and cross- 
examined the appellants’ expert witnesses. The 
whole hearing ran over a 20-day period. Ulti¬ 
mately, Whealy Dist. Ct. J. dismissed the appeal 
and upheld the constitutionality of the Child Wel¬ 
fare Act. In an addendum to his reasons for judg¬ 
ment, Whealy Dist. Ct. J. ordered the respondent 
Attorney General for Ontario (then an intervener) 
to pay the costs of the appellants, on a party-and- 
party basis. No order as to costs was made against 
the respondents CAS or the Official Guardian. 

The appellants further appealed to the Ontario 
Court of Appeal and the respondent Attorney Gen¬ 
eral for Ontario cross-appealed the order as to 
costs. The appeal and the cross-appeal were both 
dismissed, without costs on the appeal and cross¬ 
appeal. This Court then granted the appellants 
leave to appeal and the respondent Attorney Gen- 


procureur general de 1’Ontario est intervenu pour 
defendre la Loi dans cet appel et dans toutes les 
procedures subsequentes qui ont abouti au present 
pourvoi. 

A la requete de 1’intimee, la CAS, l’appel devant 
la Cour de district a ete rejete pour le motif que le 
debat etait theorique etant donne que plus aucun 
litige n’opposait les parties et que la Child Welfare 
Act avait ete abrogee et remplacee par la Loi 
1984 sur les services a I’enfance et a la famille, 
L.O. 1984, ch. 55 ((1985), 32 A.C.W.S. (2d) 149 
(le juge Webb)). A la suite d’un appel subsequent, 
la Cour d’appel de TOntario a conclu que la Cour 
de district avait conunis une erreur en rejetant ic 
premier appel, et lui a renvoye T affaire pogl 
qu’elle la tranche au fond, c’est-a-dire pour qu’effe 
statue sur le droit des parents de determiner le trai- 
tement medical que subira leur enfant et sur la 
constitutionnalite de la Child Welfare Act: (1988), 
63 O.R. (2d) 385, 47 D.L.R. (4th) 388, 15 R.F.L. 
(3d) 388 (les juges Grange et Krever, le juge Grif¬ 
fiths etant dissident). 

La Cour de district a done reentendu l’appel au 
fond. Cette audition a pris la forme d’un nouveau 
proofs, une nouvelle preuve etant presentee con- 
formement au par. 122(4) (maintenant le par. 
109(4)) de la Loi. L’intime, le procureur general de 
T Ontario, a appele a temoigner six des huit experts 
de l’intimee, la CAS, et a contre-interroge les 
temoins experts des appelants. L’audition s’est eta- 
lee sur une periode de 20 jours. Le juge Whealy de 
la Cour de district a finalement rejete 1’appel et 
confirm^ la constitutionnalite de la Child Welfare 
Act. Dans un addenda a ses motifs de jugement, il 
a ordunne a Tintime, le procureur general de 1’On¬ 
tario (alors intervenant), de payer aux appelants 
leurs depens comme entre parties. Aucun des 
intimes, que ce soit la CAS ou le tuteur public, ne 
s’est vu ordonner de payer des depens. 

Les appelants ont interjete appel devant la Cour 
d’appel de 1’Ontario et l’intime, le procureur gene¬ 
ral de 1’Ontario, a interjete un appel incident contre 
Tordonnance sur les depens. L’appel principal el 
l’appel incident ont tous deux ete rejetes, sans 
depens. Notre Cour a, par la suite, accorde aux 
appelants Tautorisation de se pourvoir, et a Tin- 
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eral for Ontario leave to cross-appeal from the 
Ontario Court of Appeal decision: [1993] 1 S.C.R. 
ix. 

II — Judgments concerning the Issues Raised in 
the Cross-Appeal 

Ontario District Court 

Although the appellants lost on the merits, 
Whealy Dist. Ct. J., relying on the discretion con¬ 
ferred by Rule 57.01(2) of the Ontario Rules of 
Civil Procedure , 0. Reg. 560/84 (hereinafter the 
“Rules"), awarded the appellants costs on a party- 
and-party basis against the respondent Attorney 
General for Ontario, for essentially the following 
reasons: 

1. This case was distinguishable from those 
where it was decided that costs should not 
be awarded against a successful party; 

2. The original litigation was triggered by 
state action through the respondent CAS; 

3. The issue was of province-wide impor¬ 
tance; and 

4. The manner of hearing the appeal was 
“almost unique in that 18 fresh witnesses 
were heard extending over several weeks”. 
In addition, the case proceeded in a “most 
unusual fashion and laborious manner for 
all concerned”, leading to a re-trial on the 
basis of fresh evidence at the appellate 
level. 

Although Whealy Dist. Ct. J. ordered costs 
against the respondent Attorney General for Onta¬ 
rio, he nonetheless agreed with the Attorney Gen¬ 
eral for Ontario on two points. First, he agreed that 
there was no bad conduct on behalf of the Attorney 
General for Ontario which would justify a punitive 
award of costs against a successful party. Second, 
he agreed that the fact that the appellants were 
individuals of modest means (even if supported by 
their church) and that the Attorney General for 
Ontario had practically unlimited resources was 
not relevant to the allocation of costs, for other¬ 
wise the result would be a flood of marginal appli- 


timd, le procureur general de 1’Ontario, l’autorisa- 
tion de former un pourvoi incident contre 1’arret de 
la Cour d’appel de l’Ontario: [1993] 1 R.C.S. ix. 

H — Decisions concemant les questions soule- 
vees dans le pourvoi incident 

Cour de district de I’Ontario 

Bien que les appelants aient perdu au fond, le 
juge Whealy, invoquant le pouvoir discrelionnaire 
confere par la regie 57.01(2) des Regies de proce¬ 
dure civile de l’Ontario, Regl. de l’Ont. 560/84 (ci- 
apres les «Regles»), a condamne l’intimd, le procu¬ 
reur general de 1’Ontario, a payer aux appelants 
des depens cornme entre parties, pour essentielle- 
ment les motifs suivants: 

1. L’affaire est distincte de celles ou 1’on a 
decide de ne pas condamner aux depens la 
partie obtenant gain de cause; 

2. Le litige initial a ete declenche par Faction 
de l’fitat, accomplie par F intermediate de 
Fintimee, la CAS; 

3. La question est importante pour toute la 
province; 

4. Le mode d’audition de Fappel est «quasi 
unique du fait que 18 nouveaux temoins 
ont 6te entendus sur une periode de plu- 
sieurs semaines». En outre, l’affaire s’est 
deroulee «de la faqon la plus inhabituelle 
et ardue pour tous les interesses», aboutis- 
sant a un nouveau proces sur la foi d’une 
nouvelle preuve au niveau d’appel. 

Bien qu’il ait condamne au depens Fintime, le 135 
procureur general de l’Ontario, le juge Whealy 
s’est neanmoins dit d’accord avec celui-ci sur deux 
points. Premierement, il a convenu que le procu¬ 
reur general de FOntario n’avait pas fait preuve de 
conduite reprehensible qui justifierait de condam¬ 
ner la partie ayant obtenu gain de cause a payer des 
depens punitifs. Deuxiemement, il a convenu que 
le fait que les appelants soient des particuliers aux 
moyens modestes (meme s’ils recevaient le soutien 
de leur eglise) et que le procureur general de I’On¬ 
tario dispose de res sources quasi illiniitees n’etait 
pas pertinent en matiere d’attribution de depens, 
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cations against the Crown. To this end, Whealy 
Dist. Ct. J. referred to the following remarks of 
Osier J. in Canadian Newspapers Co. v. Attorney- 
General of Canada (1986), 56 O.R. (2d) 240 
(H.C.), at p. 242: .. it is equally desirable that 

the Crown should not be treated as an unlimited 
source of funds with the result that marginal appli¬ 
cations would be encouraged”. 


Ontario Court of Appeal (1992), 10 O.R. (3d) 321 

Tamopolsky J.A., for the majority, agreed with 
Whealy Dist. Ct. J. that the respondent Attorney 
General for Ontario was completely successful and 
had exhibited no “bad conduct”. Furthermore, he 
noted, as Whealy Dist. Ct. J. had, that the available 
resources of the parties were irrelevant to the deci¬ 
sion on costs and, in any event, that there was no 
evidence as to the appellants’ or the respondent’s 
resources. 


Furthermore, Tarnopolsky J.A. observed that, 
even though the litigation in question was origi¬ 
nally triggered by an act of the state, this was not 
in and of itself sufficient for granting the appel¬ 
lants their costs, since, on that basis, any accused 
person could successfully claim costs. However, 
he concluded that since the appellants challenged 
the state on the basis of freedom of religion, a 
“fundamental freedom” guaranteed by s. 2(a) of 
the Canadian Charter of Rights and Freedoms, this 
case fell within the ambit of Rule 57.01(l)fif) (“the 
importance of the issues”), because the question 
raised was of “province-wide importance”, 
“national importance” and “international signifi¬ 
cance”. 


Tamopolsky J.A. also referred to and did not 
disturb Whealy Dist. Ct. J.’s finding that this case 
proceeded in a “most unusual fashion and labori¬ 
ous manner for all concerned”. In addition he then 
made the following remarks (at pp. 355-56): 


car, autrement, il en resulterait une multitude de 
demandes marginales contre le ministere public. A 
cette fin, le juge Whealy a rappele les remarques 
suivantes du juge Osier dans Canadian Newspa¬ 
pers Co. c. Attorney-General of Canada (1986), 56 
O.R. (2d) 240 (H.C.), a la p. 242: [TRADUCTION] 
«... il est tout aussi souhaitable que le ministere 
public ne soit pas traite comme une source d© 
fonds intarissable de in an i ere a encourager le^j 
demandes marginales». 

Cour d'appel de VOntario (1992), 10 O.R. (3c^: 
321 c 

CO 

O 

Le juge Tamopolsky a, au nom de la cour a la 
majorite, convenu avec le juge Whealy de la Cour 
de district que l’intime, le procureur general de 
f Ontario, avait obtenu gain de cause sur toute la 
ligne et qu’il n’ avait fait preuve d’aucune «mau- 
vaise conduite». En outre, a-t-il fait remarquer a 
f instar du juge Whealy, les ressources dont dispo- 
saient les parties n’avaient rien a voir avec la deci¬ 
sion relative aux depens et, quoi qu’il en soit, 
aucune preuve n’a ete produite quant aux res¬ 
sources des appelants et de l’intime. 

De plus, le juge Tamopolsky a soulignc que, 
bien que le litige en question ait 6t€ declenche ini- 
tialement par faction de l’Etat, cela ne constituait 
pas en soi un motif suffisant pour accorder aux 
appelants leurs depens puisque, sur ce fondement, 
toute demande de depens de la part d’une personne 
inculpee pourrait reussir. Toutefois, il a conclu 
que, comme les appelants s’etaienl opposes a l’fitat 
en invoquant la liberte de religion, une iiberte 
fondamentale» garantie par fal. 2a) de la Charte 
canadienne des droits et liberies, cette affaire rele- 
vait de la regie 57.01 (1 jc?) («fimportance des 
questions en litige») puisque la question soulevee 
etait d’«importance pour toute la province», 
d’importance nationale» et d’importance inter- 
nationale». 

Le juge Tamopolsky a aussi mentionne, sans la 
modifier, la conclusion du juge Whealy que 1’af¬ 
faire s’est deroulee «de la fag on la plus inbabi- 
tuelle et ardue pour tous les interesses». De plus, 
il a ensuite fait les observations suivantes 
(aux pp. 355 et 356): 
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In any event, the case before Whealy D.C J. was com¬ 
plicated, the hearings were very lengthy, and were a 
form of retrial. The Attorney General submits that a fac¬ 
tor that should have been considered was that the 
learned District Court judge found two of the appel¬ 
lants’ witnesses “not too helpful”, that he found that one 
of the other witnesses “did not materially advance either 
position put before the court”, and that two others were 
“irrelevant”. However, it was Whealy D.C.J. who heard 
all these witnesses and yet granted costs to the appel¬ 
lants. Apparently, although he did not accept their evi¬ 
dence in preference to that of the respondents, he did not 
consider the evidence on behalf of the appellants to be 
so “improper, vexatious or unnecessary” (rule 
57.01(l)(/)(i)) as to override the other considerations. I 
do not believe that an appellate court should second- 
guess him on this. 


In view of the factors he identified, Tamopolsky 
J.A. dismissed the respondent’s argument that 
Whealy Dist. Ct. J.’s order as to costs would 
encourage marginal applications for constitutional 
challenges, which, in any event, was not the case 
here. Accordingly, Tarnopolsky J.A. affirmed 
Whealy Dist. Ct. J.’s order as to costs and dis¬ 
missed the cross-appeal. However, he did not 
award costs on the appeal or the cross-appeal to 
the Ontario Court of Appeal. 


Goodman J.A. concurred with Tarnopolsky J.A. 
but expressed the opinion that costs should be 
awarded against a successful party only in excep¬ 
tional cases. However, he was not persuaded that 
the case before him was not a proper case for such 
an award, and therefore concluded that he would 
not “interfere with the discretion exercised by the 
District Court judge in his award of costs to the 
appellants” (p. 356). 


Houlden J.A., dissenting, would have allowed 
the cross-appeal on the basis that the Attorney 
General for Ontario was required by the Courts of 
Justice Act to intervene in the proceedings in order 
to uphold the validity of the legislation and, fur¬ 
thermore, was successful in doing so. In his view, 
it would “create a dangerous precedent to award 


[TRADUCTION] Quoi qu’il en soit, l’affaire dont etait 
saisi le juge Whealy de la Cour de district etait com- 
plexe, et les auditions ont ete tres longues et ont consti- 
tue une sorte de nouveau proces. Le Procureur general 
soutient qu’on aurait du tenir compte du fait que le juge 
de la Cour de district a conclu que le temoignage de 
deux des tdmoins des appelants n’etait «pas tres utile», 
que Pun des autres temoins «n’a pas fait avancer sensi- 
blement Pune ou Pautre position soumise a la cour», et 
que deux autres temoignages etaient «sans pertinence*. 
Toutefois, le juge Whealy, qui a entendu tous ces 
temoins, a neanmoins accorde des depens aux appelants, 
Apparemment, bien qu’il n’ait pas prefere leur temoi¬ 
gnage a ceux des intimes, il n’a pas considere que la 
preuve des appelants etait «irreguliere, vexatoire ou inu¬ 
tile* (r&gle 57.01 (1 )/)(i)) au point de supplanter les 
autres considerations. Je ne crois pas qu’une cour d’ap- 
pel doive le critiquer apres coup a cet egard. 

Compte tenu des facteurs qu’il a identifies, le 139 
juge Tamopolsky a ecarte 1’argument de 1’intime 
suivant lequel 1’ordonnance du juge Whealy sur les 
depens encouragerait des demandes marginales de 
contestations constitutionnelles, ce qui, de toute 
fa?on, n’etait pas le cas en l’espece. Le juge Tarno¬ 
polsky a done confirme Tordonnance du juge 
Whealy quant aux depens et rejete l’appel incident. 
Toutefois, il n’a accorde aucuns depens quant a 
1’appel ou a l’appel incident interjete devant la 
Cour d’appel de 1’Ontario. 

Le juge Goodman a souscrit aux motifs du juge 140 
Tarnopolsky, mais il s’est dit d’avis que la partie 
obtenant gain de cause ne devrait etre condamnee 
aux depens que dans des cas exceptionnels. Toute¬ 
fois, comme il n’etait pas convaincu qu’il ne con- 
venait pas, dans cette affaire, d’accorder de tels 
depens, il a decide de ne pas [TRADUCTION] «inter- 
venir dans le pouvoir discretionnaire que le juge de 
la Cour de district a exerce en accordant des 
depens aux appelants* (p. 356). 

Dissident, le juge Houlden aurait accueilli 1’ap- 141 

pel incident pour le motif que la Loi sur les tribu- 
naux judiciaires obligeait le procureur general de 
1’Ontario a intervenir dans les procedures afln de 
confirmer la validite de la loi en question et que, 
par ailleurs, il l’avait fait avec succes. A son avis, 
[TRADUCTION] «condamner aux depens le Procu- 
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costs against the Attorney General in these circum¬ 
stances” (p. 360). 

I note that my colleague La Forest J. disposes of 
the cross-appeal in a manner similar to Goodman 
J.A. of the Court of Appeal. At page 390 he states: 

The order to award costs against an intervening 
Attorney General, acting as she is statutorily authorized 
to, in the public interest in favour of a party who raises 
the constitutionality of a statute, appears highly unusual, 
and only in very rare cases should this be permitted. 
Nevertheless, this case appears to have raised special 
and peculiar problems, and the District Court’s exercise 
of discretion was supported by the Court of Appeal. I 
am loath to interfere with the exercise of their discretion 
in this case. 

I, however, disagree with this conclusion for the 
following reasons. 

Ill — Jurisdiction 

At the hearing before us, the jurisdiction of this 
Court to interfere with the exercise of judicial dis¬ 
cretion was raised and s. 42(1) of the Supreme 
Court Act, R.S.C., 1985, c. S-26, was discussed in 
that regard. Section 42(1) reads: 


42. (1) No appeal lies to the Court from a judgment or 
order made in the exercise of judicial discretion except 
in proceedings in the nature of a suit or proceeding in 
equity originating elsewhere than in the Province of 
Quebec and except in mandamus proceedings. 

However, this Court held in Pelech v. Pelech, 
[1987] 1 S.C.R. 801, at p. 826 (per Wilson J.), that 
s. 42(1) (then s. 44(1)) does not prevent this Court 
from interfering with a trial judge’s discretion if he 
or she erred in formulating the principles upon 
which the discretion was exercised. This is a ques¬ 
tion of law, in respect of which s. 42(1) does not 
apply. In addition, s. 42(1) does not preclude this 
Court from interfering with a trial judge’s discre¬ 
tion if it was not exercised judicially. As Lamer J. 
(as he then was) indicated at p. 1657 of R. v. Prin¬ 
gle, [1989] 1 S.C.R. 1645, s. 42 of the Supreme 


reur general, dans ces circonstances, creerait un 
dangereux precedent)) (p. 360). 

Je remarque que mon collegue le juge La Forest 
tranche le pourvoi incident d’une maniere sembla- 
ble a celle qu’a adoptee le juge Goodman de la 
Cour d’appel. A la page 390 de ses motifs, il dcrit: 

L’ordonnance condamnant aux depens le Procureur 
general qui, comme la Loi l’autorise a le faire, inter- 
vient, dans l’interet public, en faveur d’une partie qui 
souleve la question de la constitutionnalite d’une lei, 
parait fort inhabituelle et ne devrait etre permise que 
dans des cas tres rares. Neanmoins, cette affaire parjjjt 
avoir souleve des problemes speciaux et particulicrs, et 
l’exercice du pouvoir discretionnaire de la Cour de dis¬ 
trict a re§u l’appui de la Cour d’appel. Je ne suis pas 
dispose a intervenir dans l’exercice de son pouvoir efts- 
cretionnaire en l’espece. 

Je ne suis, cependant, pas d’accord avec cette con¬ 
clusion pour les motifs qui suivent. 

Ill — Competence 

Lors de T audience tenue devant nous, la ques¬ 
tion de la competence de notre Cour pour interve¬ 
nir dans l’exercice d’un pouvoir judiciaire discre¬ 
tionnaire a 6t6 soulevee, et le par. 42(1) de la Loi 
sur la Cour supreme, L.R.C. (1985), ch. S-26, a 6te 
examine a cet egard. Le paragraphe 42(1) se lit 
ainsi: 

42. (1) Ne sont pas susceptibles d’appel devant la 
Cour les jugements ou ordonnances rendus dans l’exer- 
cice d’un pouvoir judiciaire discretionnaire, sauf dans 
les procedures de la nature d’une poursuite ou procedure 
en equity nees hors du Quebec et sauf dans les proce¬ 
dures de mandamus. 

Cependant, notre Cour a conclu, dans 1 ’arret 
Pelech c. Pelech, [1987] 1 R.C.S. 801, h la p. 826 
(le juge Wilson), que le par. 42(1) (alors le par. 
44(1)) ne l’empeche pas d’intervenir dans le pou¬ 
voir discretionnaire d’un juge de premiere instance 
s’il a commis une erreur en formulant les principes 
sur lesquels il a fond6 l’exercice de son pouvoir 
discretionnaire. Il s’agit d’une question de droit, a 
1’egard de laquelle le par. 42(1) ne s’applique pas. 
En outre, le par. 42(1) n’empeche pas notre Cour 
d’intervenir lorsque le pouvoir discretionnaire 
d’un juge de premiere instance n’a pas etc exerce 
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Court Act “aims solely at preventing parties from 
bringing an appeal from a purely discretionary 
decision” (emphasis added). 


While it is true that courts of appeal should, in 
general, respect a trial judge’s discretion and 
should not interfere lightly with the exercise of 
such a discretion, this rule is not absolute. This 
Court has, on numerous occasions, held that it has 
jurisdiction to interfere with the judicial exercise 
of discretion if not properly exercised. For 
instance, in Societe des Acadiens du Nouveau- 
Brunswick Inc. v. Association of Parents for Fair¬ 
ness in Education, [1986] 1 S.C.R. 549, this Court 
concluded that it was within the jurisdiction of the 
New Brunswick Court of Appeal to grant leave to 
appeal to a person seeking leave which was not a 
party to the original action and was applying out of 
time. Although this constituted the exercise of a 
discretionary power, it was reviewable by this 
Court. Speaking for the Court on this issue, Wilson 
J. had this to say (at p. 606): 


The concept of a “judicial exercise of discretion” 
seems to have two prerequisites, namely (1) that the 
subject matter be within the jurisdiction of the Court; 
and (2) that the Court must take i nto consideration all 
the relevant factors . [Emphasis added.] 

In Manitoba (Attorney General) v. Metropolitan 
Stores Ltd., [1987] 1 S.C.R. 110, Beetz J., writing 
for the Court, outlined (at pp. 155-56) the circum¬ 
stances where a court of appeal could interfere 
with the discretion of a trial judge with respect to 
stays of proceedings and interlocutory injunctions 
by quoting the following passage from the House 
of Lords’ unanimous decision in Hadmor Produc¬ 
tions Ltd. v. Hamilton, [1982] 1 All E.R. 1042, 
at p. 1046 (per Lord Diplock): 

[The appellate court] may set aside the judge’s exercise 
of his discretion on the ground that it was based on a 
misunderstanding of the law or of the evidence before 


judiciairement. Comme le juge Lamer (maintenant 
Juge en chef) Findique, a la p. 1657 de 1 ’arret R. c. 
Pringle, [1989] 1 R.C.S. 1645, l’art. 42 de la Loi 
sur la Cour supreme «ne vise [...] qu’a empecher 
les parties de porter en appel une decision pure- 
ment discretionnaire » (je souligne). 

MSme s’il est vrai que les cours d’appel 144 
devraient, en general, respecter le pouvoir discre- 
tionnaire d’un juge de premiere instance et ne pas 
intervenir a la legere dans l’exercice de ce pouvoir 
discretionnaire, cette regie n’est pas absolue. Notre 
Cour a, a maintes reprises, conclu qu’elle etait 
competente pour intervenir dans l’exercice d’un 
pouvoir judiciaire discretionnaire, si celui-ci 
n’avait pas ete exerce regulierement. Par exemple, 
dans Societe des Acadiens du Nouveau-Brunswick 
Inc. c. Association of Parents for Fairness in Edu¬ 
cation, [1986] 1 R.C.S. 549, notre Cour a conclu 
que la Cour d’appel du Nouveau-Brunswick etait 
competente pour accorder l’autorisation d’en appe- 
ler a une personne qui n’etait cependant pas partie 
a Paction initiale et dont la demande etait hors 
ddlai. Meme s’il s’agissait la de 1’exercice d’un 
pouvoir discretionnaire, celui-ci pouvait faire Fob- 
jet d’un examen par notre Cour. Le juge Wilson 
s’exprime ainsi, au nom de la Cour, a ce sujet (a la 

p. 606): 

Le concept d’un «exercice judiciaire du pouvoir dis- 
cretionnaire» semble comporter deux exigences prea- 
lables, savoir (1) que la question releve de la compe¬ 
tence de la cour et (2) que la cour premie e n 
consideration tous les elements pertinents . [Je souligne.] 

Dans Farret Manitoba (Procureur general) c. 
Metropolitan Stores Lid., [1987] 1 R.C.S. 110, le 
juge Beetz enonce, au nom de la Cour, aux pp. 155 
et 156, les circonstances dans lesquelles une cour 
d’appel peut intervenir dans le pouvoir discretion¬ 
naire d’un juge de premiere instance relativement 
aux arrets de procedures et aux injonctions interlo- 
cutoires, en citant le passage suivant de Farret una- 
nime de la Chambre des lords Hadmor Produc¬ 
tions Ltd. c. Hamilton, [1982] 1 All E.R. 1042, 
a la p. 1046 (lord Diplock): 

[TRADUCTION] [La cour d’appel] peut annuler la decision 
rendue par le juge dans l’exercice de son pouvoir discrsL 
tionnaire, soit pour le motif que cette decision repose sur 
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him or on an inference that particular facts existed or 
did not exist, which, although it was one that might 
legitimately have been drawn on the evidence that was 
before the judge, can be demonstrated to be wrong by 
further evidence that has become available by the time 
of the appeal, or on the ground that there has been a 
change of circumstances after the judge made his order 
that would have justified his acceding to an application 
to vary it. Since reasons given by judges for granting or 
refusing interlocutory injunctions may sometimes be 
sketchy, there may also be occasional cases where even 
though no erroneous assumption of law or fact can be 
identified the judge’s decision to grant or refuse the 
injunction is so aberrant that it must be set aside on the 
ground that no reasonable judge regardful of his duty to 
act judicially could have reached it. 


In Elsom v. Elsom, [1989] 1 S.C.R. 1367, this 
Court reviewed the exercise of a trial judge’s dis¬ 
cretion under provincial matrimonial property leg¬ 
islation, the Family Relations Act, R.S.B.C. 1979, 
c. 121, to order an unequal division of the matri¬ 
monial property of the spouses upon the breakup 
of their marriage. While this Court unanimously 
concluded that the British Columbia Court of 
Appeal had erred in interfering with the discretion 
of the trial judge, Gonthier J. made the following 
remarks, which are particularly apposite here (at 
pp. 1374-75): 


Courts of Appeal should be highly reluctant to inter¬ 
fere with the exercise of a trial judge’s discretion. It is 
he who has the advantage of hearing the parties and is in 
the best position to weigh the equities of a case. The 
principle of non-interference has been emphasized by 
this Court in a number of cases concerning the division 
of family property. In Harper v. Harper, [19801 1 
S.C.R. 2, the Court did interfe re with the discretio n of 

the trial judge, but only because the trial judge had acted 

on certain irrelevant considerations and the Court of 

Appeal had been misled on a matter of evidence by one 
of the parties. Chief Justice Laskin for the majority 
wrote at p. 18: 


(A)n appellate Court, and especially an ultimate 
Court, should ordinarily refrain from interfering with 


une erreur de droit ou sur une interpretation eironee de 
la preuve produite devant lui ou sur une conclusion a 
l’existence ou a 1’inexistence de certains faits, conclu¬ 
sion dont, bien qu’elle puisse avoir ete justifiee par la 
preuve produite devant le juge, le caractere errone peut 
etre demontre par des elements de preuve supplemen- 
taires dont on dispose au moment de l’appel, soit pour le 
motif qu’apres que le juge a rendu son ordonnance les 
circonstances ont change d’une maniere qui aurait juytj- 
fi 6 qu’il accede a une demande en modification de c^e 
ordonnance. Puisque les raisons donnees par les juges 
pour accorder ou refuser des injonctions interlocutors 
se revelent parfois sommaires, il peut a l’occasioiTy 
avoir des cas ou, bien qu’on ne puisse decouvrir aucune 
conclusion erronee de droit ou de fait, la decision §u 
juge d’accorder ou de refuser l’injonction est a ce pcfc&t 
aberrante qu’elle doit etre infirmee pour le mcSif 
qu’aucun juge raisonnable conscient de son obligation 
d’agir judiciairement aurait pu la rendre. 

Dans 1’arret Elsom c. Elsom , [1989] 1 R.C.S. 
1367, notre Cour a examine l’exercice par un juge 
du pouvoir discretionnaire, que lui conferait une 
loi provinciale relative aux biens matrimoniaux, la 
Family Relations Act, R.S.B.C. 1979, ch. 121, 
d’ordonner un partage inegal des biens familiaux 
des epoux a la dissolution de leur mariage. Bien 
que notre Cour ait conclu a 1’unanimite que la 
Cour d’appel de la Colombie-Britannique avait 
coinmis une erreur en intervenant dans le pouvoir 
discretionnaire du juge de premiere instance, le 
juge Gonthier fait les remarques suivantes qui sont 
particulierement justes en Tespece (aux pp. 1374 et 
1375): 

Les cours d’appel devraient avoir beaucoup d’hesita¬ 
tion a intervenir dans l’exercice du pouvoir discrttion- 
naire d’un juge de premiere instance. C’est lui qui a 
1’avantage d’entendre les parties et qui est le mieux 
place pour apprecier l’equite d’une affaire. Cette Cour a 
souligne le principe de la non-intervention dans plu- 
sieurs arrets concemant la repartition de biens familiaux. 
Dans 1’arret Harper c. Harper, [1980] 1 R.C.S. 2, la 

Cour est bien intervenue dans l’exercice du pouvoir dis¬ 

cretionna i re du j u ge de premiere instance, mais seule- 
m ent parce que celui-ci s’etait fonde sur certaines consi¬ 

derations non pertinentes et que la Cour d’appel avait 
ete induite en erreur par une des parties sur une question 
de preuve. Le juge en chef Laskin ecrit au nom de la 
majorite a la p. 18: 

(U)ne cour d’appel et particulihrement une cour de 

demiere instance doit habituellement eviter d’interve- 
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the exercise by a trial judge of the type of broad dis¬ 
cretionary jurisdiction conferred by s. 8 of the Family 
Relations Act. ... 

In the same case, Estey J. for the minority, dissenting in 
part, but only as to the share the wife should have in the 
matrimonial home, wrote at p. 24: 

An appellate Court should be extremely reluctant 
to interfere with the exercise of a discretionary power 
by a trial judge. However, there are cases, and for the 
reasons given above I believe this is one, where jus¬ 

tice demands that the exercise of discretion be 
reviewed. 


If a judge proceeds on principle properly appli¬ 
cable to the facts of a case and makes a decision 
judicially, in the exercise of his discretion, this 
Court will not interfere. But, if it appears that a 
judge has misdirected himself, or that his decision 
is so clearly wrong as to amount to an injustice, the 
Court can and should review the facts upon which 
the judgment ought to be given. (Re Hull Estate per 
Laidlaw J.A., ([1943] O.R. 778 (C.A.)), at p. 785.) 
[Emphasis added.] 

In a subsequent case, this Court dealt with the 
discretionary nature of the direct action in nullity 
under art. 33 of the Quebec Code of Civil Proce¬ 
dure, R.S.Q., c. C-25: Immeubles Port Louis Llee 
v. Lafontaine (Village), [1991] 1 S.C.R. 326. 
Referring to Manitoba (Attorney General) v. Met¬ 
ropolitan Stores Ltd., supra, and adopting the 
observations of Lord Diplock in Hadmor Produc¬ 
tions Ltd. v. Hamilton, supra, Gonthier J. wrote, at 
p. 370: 

I would point out that discretion and arbitrary action 
should not be confused. While arbitrary action means 
power exercised at will, just as the person likes, discre¬ 
tion, though it removes the strict duty to act, is subject 
to certain rules. A judge hearing a direct action in nul¬ 

lity does not decide to do what he feels like doing, b ut 
must exercise his power of review in a judicial manner, 
direct himself correctly in law and observe the applica¬ 

b le principles . [Emphasis added.] 

The power of appellate courts to interfere with a 
trial judge’s discretion is also well recognized in 
criminal law (see, inter alia : R. v. Corbett, [1988] 

1 S.C.R. 670, at p. 698 (per Dickson C.J.); R. v. 


nir dans l’exercice par un juge de premiere instance 
des larges pouvoirs discretionnaires prevus a l’art. 8 
de la Family Relations Act . .. 

Dans le meme arret, le juge Estey au nom de la mino- 
rite, dissident seulement quant a la part que 1’epouse 
devait avoir dans la residence familiale, edit a la p. 24: 

Une cour d’appel doit avoir beaucoup de repu¬ 
gnance a modifier la decision d’un juge de premiere^ 
instance fondee sur l’exercice de son pouvoir discrti-c 
tionnaire. Cependant, il existe des cas, et, pour les^ 
motifs que je viens d’exprimer, j’estime que le pre¬ 

sent cas en est un, oh la justice exige la revision d’une^ - 
decision fondee sur I’exercice d’un pouvoir discre-n 

tionnaire . ^ 

[TRADUCTION] Si un juge se fonde sur les prin-J^ 
cipes applicables aux fails et tranche judiciaire-g] 
ment, dans I’exercice de son pouvoir discretion-' 5- 
naire, cette cour n’interviendra pas. Mais s’il appert 
qu’un juge s’est fonde sur des considerations erro- 
nees ou que sa decision est erronee au point de 
creer une injustice, la Cour peut et doit revoir les 
faits sur lesquels le jugement aurait du etre fonde. 
(Re Hull Estate, le juge d’appel Laidlaw, ([1943] 
O.R. 778 (C.A.)), a la p. 785.) [Je souligne.] 

Dans une affaire subsequente, notre Cour s’est 
penchee sur la nature discretionnaire de 1’action 
directe en nullite prevue a Tart. 33 du Code de pro¬ 
cedure civile du Quebec, L.R.Q., ch. C-25: 
Immeubles Port Louis Llee c. Lafontaine (Village), 
[1991] 1 R.C.S. 326. Invoquant l’arret Manitoba 
(Procureur general) c. Metropolitan Stores Ltd., 
precite, et adoptant les observations de lord 
Diplock dans Hadmor Productions Ltd. c. Hamil¬ 
ton, precite, le juge Gonthier 6crit, a la p. 370: 

Je precise qu’il ne faut pas confondre discretion et 
arbitraire. Alors que l’arbitraire designe le pouvoir 
exerce il sa guise, selon son bon vouloir, la discretion 
elle, est assujettie, a c ertai nes regies, meme si elle ecarte 
Fobligation stricte d’agir. Le juge saisi d’une action 

directe en nullite ne decide pas selon son bon plaisir ce 

qu’il lui plait, mais doit exercer judiciairement son pou¬ 

voir de controle, bien se diriger en droit et respecter l es 
principes qui s’appliquent . [Je souligne.] 

Le pouvoir des cours d’appel d’intervenir dans 
le pouvoir discretionnaire d’un juge de premiere 
instance est egalement bien reconnu en droit crimi- 
nel (voir, notamment, R. c. Corbett, [1988] 1 
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Finta, [1994] 1 S.C.R. 701, at p. 856 (per Cory 
J.)). 


In the same vein, although this Court has often 
reiterated that a court of appeal should refrain from 
interfering with findings of facts made by a trial 
judge, it has also made it clear that a court of 
appeal can, and should, interfere if the trial judge 
has made a manifest error, has ignored conclusive 
or relevant evidence, has misunderstood the evi¬ 
dence or has drawn erroneous conclusions from 
the evidence. In other words, a court of appeal can 
interfere with a trial judge's fact-finding discretion 
if he or she does not exercise it judicially. See: 
Toneguzzo-Norvell (Guardian ad litem of) v. 
Burnaby Hospital, [1994] 1 S.C.R. 114, at p. 121 
(per McLachlin J.) and all cases cited therein; P. 
(D.) v. S. (C.), [1993] 4 S.C.R. 141, at pp. 188-89 
(per L’Heureux-Dube J.) and all cases cited 
therein; N.V. Bocimar S.A. v. Century Insurance 
Co. of Canada, [1987] 1 S.C.R. 1247, at pp. 1249- 
50 (per Le Dain J.); Lewis v. Todd and McClure, 
[1980] 2 S.C.R. 694, at pp. 700-701 (per Dickson 
J. (as he then was)); and Jaegli Enterprises Ltd. v. 
Taylor, [1981] 2 S.C.R. 2, at p. 4 (per Dickson J.). 


In Friends of the Oldman River Society v. 
Canada (Minister of Transport), [1992] 1 S.C.R. 3, 
this Court considered the propriety of a Federal 
Court of Appeal decision to reverse a decision by a 
motions judge of the Federal Court Trial Division 
to dismiss the respondent Society’s application for 
orders in the nature of certiorari and mandamus to 
compel the Minister of Transport and Minister of 
Fisheries and Oceans to comply with the federal 
Environmental Assessment and Review Process 
Guidelines Order, SOR/84-467. Before us, the 
appellants argued that the Federal Court of Appeal 
had erred in interfering with the trial judge’s exer¬ 
cise of discretion. La Forest J., writing for the 
majority, was of the opinion that a court of appeal 
can interfere with a trial judge’s discretion when 
he or she “refuse[s] to take into consideration a 


R.C.S. 670, & la p. 698 (le juge en chef Dickson); 
R. c. Finta, [1994] 1 R.C.S. 701, a la p. 856 (le 
juge Cory)). 

Dans la meme veine, bien que notre Cour ait 
sou vent reitere qu’une cour d’appel devrait se gar- 
der d’intervenir dans les conclusions de fait d’un 
juge de premiere instance, elle a egalement prdcisd 
qu’une cour d’appel peut et devrait intervenir si le 
juge de premiere instance a commis une erreuao 
manifeste, s’il n’a pas tenu compte d’un element) 
de preuve determinant ou pertinent, s’il a maF 
compris la preuve ou en a tire des conclusion^ 
erronees. En d’autres termes, une cour d’appe§ 
peut intervenir dans le pouvoir discretionnairfe 
d’un juge de premiere instance de tirer des concluc- 
sions de fait si ce dernier ne l’exerce pas judicial 
rement. Voir: Toneguzzo-Norvell (Tulrice a Vins¬ 
tance de) c. Burnaby Hospital, [1994] 1 R.C.S. 
114, a la p. 121 (le juge McLachlin), et toute la 
jurisprudence qui y est citee, P. (D.) c. S. (C), 
[1993] 4 R.C.S. 141, aux pp. 188 et 189 (le juge 
L’Heureux-Dube), et toute la jurisprudence qui y 
est citee, N.V. Bocimar S.A. c. Century Insurance 
Co. of Canada, [1987] 1 R.C.S. 1247, aux pp. 
1249 et 1250 (le juge Le Dain), Lewis c. Todd et 
McClure, [1980] 2 R.C.S. 694, aux pp. 700 et 701 
(le juge Dickson (plus tard Juge en chef)), et Jaegli 
Enterprises Ltd. c. Taylor, [1981] 2 R.C.S. 2, a la 
p. 4 (le juge Dickson). 

Dans l’arret Friends of the Oldman Rivet- 
Society c. Canada (Ministre des Transports), 
[1992] 1 R.C.S. 3, notre Cour s’est penchee sur 
I’opportunite de la decision de la Cour d’appel 
federate d’annuler la decision d’un juge des 
requetes de la Section de premiere instance de la 
Cour federate de rejeter la demande de la sociele 
intimee visant a obtenir des ordonnances de la 
nature d’un certiorari et d’un mandamus qui 
auraient contraint le ministre des Transports et le 
ministre des Peches et des Oceans a respecter le 
Decret sur les lignes directrices visant le processus 
d’evaluation et d’examen en matiere d’environne- 
ment federal, DORS/84-467. Les appelants ont fait 
valoir, devant notre Cour, que la Com - d’appel 
federate avait commis une erreur en intervenant 
dans 1’exercice du pouvoir discretionnaire du juge 
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major element for the determination of the case” 
(at p. 77, citing Beetz J.’s words in Harelkin v. 
University of Regina, [1979] 2 S.C.R. 561, at p. 
588). La Forest J. therefore concluded that the 
Federal Court of Appeal did not err in interfering 
with the trial judge’s discretion, since the trial 
judge did not adequately weigh the proper factors. 


The principles governing appellate review of a 
lower court’s exercise of discretion are also found 
in the following statement of Viscount Simon L.C. 
in Charles Osenton & Co. v. Johnston, [1942] 
A.C. 130, at p. 138 (reproduced by La Forest J. in 
Friends of the Oldman River Society v. Canada 
(Minister of Transport), supra, at pp. 76-77): 


The law as to the reversal by a court of appeal of an 
order made by the judge below in the exercise of his 
discretion is well-established, and any difficulty that 
arises is due only to the application of well-settled prin¬ 
ciples in an individual case. The appellate tribunal is not 
at liberty merely to substitute its own exercise of discre¬ 
tion for the discretion already exercised by the judge. In 
other words, appellate authorities ought not to reverse 
the order merely because they would themselves have 
exercised the original discretion, had it attached to them, 
in a different way. But if the appellate tribunal reaches 
the clear conclusion that there has been a wrongful exer¬ 

ci se of discretio n in th at no weight, or no sufficient 
weight, has been given to relevant considerations such 

as those urged before us by the appellant, then the rever¬ 

sal of the order on appeal may be justified . [Emphasis 
added.] 


In light of this jurisprudence, I conclude that it is 
well within the powers of a court of appeal, and 
consequently within the powers of this Court, to 
interfere with a trial judge’s wrongful exercise of 
discretion. The case law clearly indicates that 
awards of costs, while within judicial discretion, 
can be reviewed by an appellate court on the basis 


de premiere instance. Le juge La Forest a, au nom 
de la Cour a la majorite, exprime l’avis qu’une 
cour d’appel peut intervenir dans le pouvoir discre- 
tionnaire d’un juge de premiere instance lorsqu’il 
«refus[e] de tenir compte d’un element preponde¬ 
rant en l’espece» (a la p. 77, citant les propos du 
juge Beetz dans 1’arret Harelkin c. Universite de 
Regina, [1979] 2 R.C.S. 561, a la p. 588). Le juge 
La Forest a done conclu que la Cour d’appel fede- 
rale n’avait pas commis d’erreur en intervenanl 
dans le pouvoir discretionnaire du juge de pre¬ 
miere instance, puisque ce dernier n’avait pas sou- 
pese adequatement les facteurs pertinents. 

Les principes qui regissent le controle par une 
cour d’appel de I’exercice du pouvoir discretion¬ 
naire d’un tribunal d’instance inferieure sont ega- 
lement exposes dans Tenoned suivant du lord 
chancelier le vicomte Simon, dans Charles Osen¬ 
ton & Co. c. Johnston, [1942] A.C. 130, a la p. 138 
(reproduit par le juge La Forest dans Friends of the 
Oldman River Society c. Canada (Ministre des 
Transports), precite, aux pp. 76 et 77): 

[TRADUCTION] La r&gle relative a Tannulation par une 
cour d’appel d’une ordonnance rendue par un juge d’une 
instance inferieure dans Texercice de son pouvoir dis¬ 
cretionnaire est bien etablie, et tous les probl ernes qui se 
presentent resultant seulement de 1’application de prin¬ 
cipes determines a un cas particulier. Le tribunal d’appel 
n’a pas la liberte de simplement substituer Texercice de 
son propre pouvoir discretionnaire a celui deja exerce 
par le juge. En d’autres termes, les juridictions d’appel 
ne devraient pas annuler une ordonnance pour la simple 
raison qu’elles auraient exerce le pouvoir discretionnaire 
original, s’il leur avail appartenu, d’une maniere diffe- 
rente. Toutefo i s, si le tribunal d’appel conclut qu e le 
pouvoir discretionnaire a etc exerce de fagon erronee, 

parce qu’on n’a pas accorde suffisamment d’impor- 

tance, ou qu’on n’en a pas accord^ du tout, a des consi¬ 

derations pertinentes comme celles que Tappelante a fait 
valoir devant nous, il est alors possible de justifier Tan¬ 

n ulation de Tordonnance , [Je souligne.] 

Compte tenu de cette jurisprudence, je conclus 152 
qu’il est tout a fait conforme aux pouvoirs d’une 
cour d’appel et, par consequent, a ceux de notre 
Cour d’intervenir dans Texercice errone du pou¬ 
voir discretionnaire d’un juge de premiere ins¬ 
tance. La jurisprudence indique clairement que, 
meme si elle releve du pouvoir discretionnaire 
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that they were made, inter alia, on wrong princi¬ 
ples, on a misapprehension of significant facts or 
in a non-judicial manner. See also: 539618 Ontario 
Ltd. v. Stathopoulos (1992), 11 O.R. (3d) 364 
(C.A.), at p. 380 (per Osborne J.A.); Prodon v. 
Vickrey (1988), 31 C.P.C. (2d) 264 (Alta. Q.B.), at 
pp. 265-66 (per Matheson J.); Nolet v. Nolet 
(1985), 68 N.S.R. (2d) 370 (C.A.), at p. 374 (per 
Macdonald J.A.); Smov Industrie Ceramiche 
S.P.A. v. Sole Ceramic Importing Ltd. (1983), 141 
D.L.R. (3d) 672 (Ont. H.C.), at p. 674 (per Parker 
J.); Andrews v. Andrews (1980), 120 D.L.R. (3d) 
252 (Ont. C.A.), at p. 259 (per Houlden J.A.); 
Kalesky v. Kalesky (1974), 51 D.L.R. (3d) 30 (Ont, 
C.A.), at p. 32 (per Gale C.J.O.); and Donald 
Campbell and Co. v. Poliak, [1927] A.C. 732 
(H.L.). 


Moreover, as to costs, s. 47 of the Supreme 
Court Act specifically grants the Supreme Court of 
Canada a wide discretion with respect to lower 
courts’ costs orders: 

47. The Court may, in its discretion, order the pay¬ 
ment of the costs of the court appealed from, of the 
court of original jurisdiction, and of the appeal, or any 
part thereof, whether the judgment is affirmed, or is 
varied or reversed. 

In my opinion, the above disposes of the ques¬ 
tion of whether or not this Court has jurisdiction to 
review a costs order made by a lower court. It 
clearly does have such jurisdiction. The question 
which remains, however, is whether or not, on the 
facts of this case, the costs order in question, 
which has already been upheld on an earlier cross- 
appeal to the Ontario Court of Appeal, should be 
reversed by this Court. 

IV — The Costs 

The long-standing rule regarding costs is that 
they are generally awarded to a successful party, 
absent misconduct on his or her part. A successful 
litigant has a reasonable expectation that his or her 
costs will be paid by the unsuccessful party. The 


judiciaire, f attribution de depens peut etre contro- 
lee par une cour d’appel pour le motif, notamment, 
qu’elle est fondee sur des principes errones ou une 
mauvaise comprehension de faits importants, ou 
parce qu’elle a ete faite d’une maniere non judi¬ 
ciaire. Voir egalement: 539618 Ontario Ltd. c. Sta¬ 
thopoulos (1992), 11 O.R. (3d) 364 (C.A.), a la p. 
380 (le juge Osborne), Prodon c. Vickrey (1988), 
31 C.P.C. (2d) 264 (B.R. Alb.), aux pp. 265 et ^6 
(le juge Matheson), Nolet c. Nolet (1985), <458 
N.S.R. (2d) 370 (C.A.), a la p. 374 (le juge Mac¬ 
donald), Smov Industrie Ceramiche S.P.A. c. S&le 
Ceramic Importing Ltd. (1983), 141 D.L.R. (3d) 
672 (H.C. Ont.), a la p. 674 (le juge Park«^), 
Andrews c. Andrews (1980), 120 D.L.R. (3d) ^5j2 
(C.A. Ont.), a la p. 259 (le juge Houlden), Kalesky 
c. Kalesky (1974), 51 D.L.R. (3d) 30 (C.A. Ont.ga 
la p. 32 (le juge en chef Gale), et Donald Campbell 
and Co. c. Poliak, [1927] A.C. 732 (H.L.). 

Par ailleurs, en ce qui conceme les depens, fart. 
47 de la Loi sur la Cour supreme confere expresse- 
ment a la Cour supreme du Canada un large pou- 
voir discretionnaire relativement aux ordonnances 
rendues en la matiere par les tribunaux d’instance: 

47. La Cour a le pouvoir discretionnaire d’ordonner le 
paiement des depens des juridictions inferieures, y com- 
pris du tribunal de premiere instance, ainsi que des frais 
d’appel, en tout ou en partie, quelle que soit sa decision 
finale sur le fond. 

A mon avis, cette disposition resout la question 
de savoir si notre Cour a competence pour contro- 
ler les ordonnances en matiere de depens rendues 
par un tribunal d’instance. Elle a nettement compe¬ 
tence pour le faire. La question qui demeure, toute- 
fois, est de savoir si, compte tenu des faits de la 
presente affaire, notre Cour devrait annuler 1’or- 
donnance rendue en l’espece sur les depens, que la 
Cour d’appel de l’Ontario a deja maintenue a la 
suite d’un appel incident anterieur. 

IV — Les depens 

Selon la regie qui s’applique depuis longtemps 
en la matiere, des depens sont generaletnent 
accordes a la partie qui obtient gain de cause, a 
moins d’une conduite reprehensible de sa part. 
Cette meme partie s’attend done raisonnablement a 
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rationale for this rule is based on the fact that, had 
the unsuccessful party initially agreed to the posi¬ 
tion of the successful one, no costs would have 
been incurred by the successful party. Accord¬ 
ingly, it is only logical that the party who has been 
found to be wrong must be ready to support the 
costs of a litigation that could have been avoided. 

Mark M. Orkin states the general rule as follows 
in his book The Law of Costs (2nd ed. 1993), 
at pp. 2-17 and 2-18, para. 205.2: 

Prior to the enactment of [Ontario Rule 57.01] ... the 
law had been well settled that where a plaintiff is wholly 
successful in an action and there is no misconduct on his 
or her part, the plaintiff is entitled to costs on the ground 
that there is no material on which a court can exercise a 
discretion to deprive him or her of costs. The rule has 
also been applied where a plaintiff succeeded as to a 
substantial part of his claim. Similarly, a successful 
defendant is entitled to his or her costs on the same 
ground, namely, that pritna facie the unsuccessful party 
is to be charged with the costs of the suit. Where it is 
impossible to say whether either party was successful, 
no order should be made as to costs. 

This long-standing rule is supported by the case 
law. See, inter alia : Downey v. Roaf (1873), 6 P.R. 
89 (Chy. Cham.), at p. 89 ( per Blake V.C.); In Re 
Pattullo and The Corporation of the Town of 
Orangeville (1899), 31 O.R. 192 (H.C.), at p. 197 
(per Armour C.J.); London & British North 
America Co. v. Haigh, [1922] 1 W.W.R. 172 
(Sask. K.B.), at p. 174 ( per MacDonald J.); Hud¬ 
son’s Bay Co. v. Sjostrom, [1924] 3 W.W.R. 271 
(Sask. K.B.), at p. 271 (per MacDonald J.). For 
example, in Villeneuve v. Rur. Mun. Kelvington, 
[1929] 2 D.L.R. 919 (Sask. C.A.), at p. 925, Mar¬ 
tin J.A. stated: 

Where a plaintiff comes to enforce a legal right and 

completely succeeds, and has been guilty of no miscon¬ 

duct, there is no material upon which a Court can exer¬ 
cise a discretion, and the plaintiff is entitled to his costs . 
Edmonson v. Chilie (1914), 7 S.L.R. 34; Cooper v. 
Whittingham (1880), 15 Ch. D. 501; Civil Service Co-op 
Soc. v. Gen’l Steam Nav. Co., [1903] 2 K.B. 756; 23 
Hals., p. 179, para. 324. As the plaintiffs in the present 
case have succeeded in obtaining the relief for which 


ce que ses depens soient payes par la partie per- 
dante. Cette regie repose sur le raisonnement selon 
lequel, si la partie perdante avait, au depart, 
accepte la position de la partie gagnante, celle-ci 
n’aurait engage aucuns frais. II n’est done que 
logique que la partie qui a ete jugee en tort soit 
prete a assumer les couts d’un litige qui aurait pu 
etre evite. 

Mark M. Orkin formule ainsi la regie generale 
dans son ouvrage intitule The Law of Costs (2 e ed. 
1993), aux pp. 2-17 et 2-18, par. 205.2: 

[TRADUCTION] Avant l’adoption de [la regie 57.01 de 
1’Ontario] [...] il etait bien etabli que le demandeur qui 
avait entierement gain de cause dans une action et qui 
if etait coupable d’aucune inconduite avait droit aux 
depens, car il n’y avait aucune raison pour que la cour 
exerce son pouvoir discretionnaire de Ten priver. La 
regie a egalement ete appliquee lorsque la demande du 
demandeur etait en grande partie accueillie. De meme, 
un defendeur qui l’emporte a droit a ses depens pour le 
meme motif, e’est-a-dire qu’a premiere vue la partie 
perdante doit assumer les couts de 1’action. Lorsqu’il est 
impossible de dire si l’une ou 1’autre partie a obtenu 
gain de cause, il ne devrait y avoir aucune attribution de 
ctepens. 

Cette regie de longue date est etayee par la juris¬ 
prudence. Voir, notamment, Downey c. Roaf 
(1873), 6 P.R. 89 (Chy. Cham.), a la p. 89 (le vice- 
chancelier Blake); In Re Pattullo and The Corpo¬ 
ration of the Town of Orangeville (1899), 31 O.R. 
192 (H.C.), a la p. 197 (le juge en chef Armour); 
London & British North America Co. c. Haigh, 
[1922] 1 W.W.R. 172 (B.R. Sask.), a la p. 174 (le 
juge MacDonald); Hudson’s Bay Co. c. Sjostrom, 
[1924] 3 W.W.R. 271 (B.R. Sask.), a lap. 271 (le 
juge MacDonald). Par exemple, dans Tarret Ville¬ 
neuve c. Rur. Mun. Kelvington, [1929] 2 D.L.R. 
919 (C.A. Sask.), a la p. 925, le juge Martin 
affirme: 

[TRADUCTION] Si le demandeur qui vie n t faire valoir un 
droit a entierement gain de cause et n’est coupable d’au¬ 
cune inc on duite, il n’y a aucune raison pour que la cour 
exerce son pouvoir discr6tionnaire, et le demandeur a 

droit a s es depens . Edmonson c. Chilie (1914), 7 S.L.R. 
34; Cooper c. Whittingham (1880), 15 Ch. D. 501; Civil 
Service Co-op Soc. c. Gen'l Steam Nav. Co., [1903] 2 
K.B. 756; 23 Hals., p. 179, par. 324. Comme les deman- 
deurs, en l’espece, ont reussi a obtenir la reparation 
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they ask [action for a declaration as to the invalidity of 
an award and an assessment based thereon], and as they 
have not been guilty of any misconduct connected with 
the questions involved in the proceedings, they are enti¬ 
tled to costs. [Emphasis added.] 

This rule, however, is not absolute. Orkin, for 
example, notes (The Law of Costs, supra, at p. 
2-20, para. 205.2(2)): 

The principle that a successful party is entitled to his 
or her costs is of long standing, and should not be 
departed from except for very good reasons . 164 [Empha¬ 
sis added.] 


164. Macfie v. Cater (1920), 57 D.L.R. 736 (Ont. S.C.), 
aff’d 64 D.L.R. 511 (App. Div.). 

Furthermore, in Ontario, s. 141(1) of the Courts of 
Justice Act (now s. 131), and Rules 57.01(1) and 
(2) of the Rules, clearly make the award of costs a 
matter for the courts’ discretion and articulate 
guidelines for the exercise of this discretion: 

141. — (1) [Costs] Subject to the provisions of an Act 
or rules of court, the costs of and incidental to a pro¬ 
ceeding or a step in a proceeding are in the discr etion of 
the cour t, and the court may determine by whom and to 
what extent the costs shall be paid. 

57.01 (1) [Factors in Discretion] In exercising its dis¬ 
cretion under section 141 [now s. 131] of the Courts of 
Justice Act, 1984 to award costs, the court may consider, 
in add i tion to the result in th e proceeding and any offer 
to settle made in writing, 

(a) the amount claimed and the amount recovered 
in the proceeding; 

(b) the apportionment of liability; 

(c) the complexity of the proceeding; 

(d) the importance of the issues; 

(e) the conduct of any party that tended to shorten 
or to lengthen unnecessarily the duration of the 
proceeding; 

(f) whether any step in the proceeding was, 

(i) improper, vexatious or unnecessary, or 

(ii) taken through negligence, mistake or 
excessive caution; 


demandee [action en vue d’obtenir un jugement decla¬ 
rant invalides une sentence et une evaluation fondee sur 
celle-ci], et puisqu’ils n’ont ete coupables d’aucune 
inconduite liee aux questions soulevees dans les proce¬ 
dures, ils ont droit aux depens. [Je souligne.] 

Cette regie n’est toutefois pas absolue. Orkin, 
par exemple, souligne ceci ( The Law of Costs, op. 
c.it., a la p. 2-20, par. 205.2(2)): 

[TRADUCTION] Le principe voulant que la partie q. i 
obtient gain de cause ait droit a ses depens vaut depths 
longtemps et ne devrait etre ecarte que pour de tfes 
bonnes raisons . 164 [Je souligne,] 

__ c 

CO 

164. Macfie c. Cater (1920), 57 D.L.R. 736 (C.S. On^, 
conf. par 64 D.L.R. 511 (Div. d’appel). 

De plus, en Ontario, le par. 141(1) de la Loi sur les 
tribunaux judiciaires (mainlenant l’art. 131) et les 
regies 57.01(1) et (2) des Regies, font nettement 
relever la question de Fattribution de depens du 
pouvoir discretionnaire des tribunaux et enoncent 
des directives regissant l’exercice de ce pouvoir: 

[TRADUCTION] 141. — (1) [Depens] Sous reserve des 
dispositions d’une loi ou des regies de pratique, les 
depens de l’instance ou d’une mesure prise dans le cadre 
de celle-ci, et qui sont accessoires a l’instance ou a la 
mesure, ceux qui les paient et la part qui incombe a cha- 
cun relevent du pouvoir discretionnaire du tribunal . 

57.01 (1) [Pouvoir discretionnaire du tribunal] Dans 
l’exercice du pouvoir discretionnaire d’adjudication des 
depens que lui confere Particle 141 [maintenant Part. 
131] de la Loi de 1984 sur les tribunaux judiciaires, le 
tribunal peut prendre en consideration, outre l e resultat 
de 1’in stance et l’offre de transaction presentee par ccrit: 

a) le montant demande dans l’instance et le mon- 
tant obtenu; 

b) le partage de la responsabilite; 

c) le degre de coinplexite de P instance; 

d) P importance des questions en litige; 

e) la conduite d’une partie qui a eu pour effet 
d’abreger ou de pro longer inutilement la duree 
de Pinstance; 

f) une mesure prise dans Pinstance qui: 

(i) etait irreguliere, vexatoire ou inutile, 

(ii) Pa ete par negligence, erreur ou prudence 
excessive; 
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(g) a party’s denial of or refusal to admit anything 
that should have been admitted; 

(h) whether it is appropriate to award any costs or 
more than one set of costs where a party, 

(i) commenced separate proceedings for 
claims that should have been made in one 
proceeding, or 

(ii) in defending a proceeding separated 
unnecessarily from another party in the 
same interest or defended by a different 
solicitor; and 

(i) any other matter relevant to the question of 
costs. 

(2) [Costs Against Successful Party] The fact that a 
party is successful in a proceeding or a step in a pro¬ 
ceeding does not prevent the court from awarding costs 
against the party in a proper case . [Emphasis added.] 


Rule 57.01(2) provides that costs may be 
awarded against a successful party “in a proper 
case”. Therefore, the question in this cross-appeal 
turns on whether or not this case was “a proper 
case”, within the meaning of Rule 57.01(2), for an 
award of costs against a successful party, in this 
case the respondent Attorney General for Ontario. 
Wliealy Dist. Ct. J.’s reasons for awarding costs 
against the respondent Attorney General for Onta¬ 
rio (then an intervener) are succinctly put in the 
following extract from his decision; 

As well, it was argued that there was n o bad c o nduct 
justifying a punitive award of costs as against the suc¬ 
cessful party. With that particular argument, I entirely 
agree. 

The appellants argued that an important factor was 
that the Court of Appeal, by a majority, had held that the 
issue argued on the appeal was of pr ovince-wide impor¬ 
tance and that the manner of hearing the appeal was 
almost unique in that 18 fresh witnesses were heard 
extending over several weeks, having the effect of 
almost making the appellate court a trial court. It was 
pointed out as well that the litigation was originally trig¬ 
gered by an act of the state in the guise of the Children’s 
Aid Society of Metropolitan Toronto. 


g) la denegation, par une partie, d’un fait qui aurait 
du etre reconnu ou son refus de reconnaltre un 
tel fait; 

h) ropportunite de condamner aux depens d’une 
ou de plusieurs instances, si une partie: 

(i) a introduit des instances distinctes relative- 
ment a des demandes qui auraient du etre 
jointes dans une seule instance, 

(ii) a separe inutilement sa defense de celle 
d’une autre partie ayant le meme interet ou 
s’est fait representer par un procureur dis¬ 
tinct; 

i) les autres facteurs pertinents a la question des 
depens. 

(2) [Condamnation aux depens d’une partie qui 
obtient gain de cause] Le fait qu’une partie obtienne 
gain de cause dans une instance ou dans une etape d’une 
instance n’empeche pas le tribunal de la condamner aux 
depens, le cas echeant . [Je souligne.] 

La regie 57.01(2) prevoit qu’une partie obtenant 158 
gain de cause peut se voir condamnee aux depens, 

«le cas echeant». Par consequent, la question dans 
le present pourvoi incident est de savoir si, en l’es- 
pece, il convient, en vertu de la regie 57.01(2), de 
condamner aux depens la partie qui obtient gain de 
cause, en Toccurrence l’intime, le procureur gene¬ 
ral de T Ontario. Les motifs du juge Whealy de 
condamner ce dernier (alors un intervenant) aux 
depens sont exposes succinctement dans l’extrait 
suivant de sa decision: 

[TRADUCTION] De meme, on a fait valoir qu’il n’y avait 
aucune inconduite justifiant de condamner la partie 
obtenant gain de cause a payer des depens punitifs. Je 
suis entierement d’accord avec cet argument. 

Les appelants soutiennent qu’il importe de souligner 
que la Cour d’appel a la majorite a conclu que la ques¬ 
tion debattue en appel etait d’ importance pour toute la 
province et que le mode d’audition de T appel etait quasi 
uniq ue du fait que 18 nouveaux temoins ont ete enten- 
dus sur une periodc de plusieurs semaines, ce qui a pres- 
que eu pour effet de transformer la cour d’appel en un 
tribunal de premiere instance. On a souligne egalement 
que le litige avait ete declenche initialement par Taction 
de l’Etat, accomplie par Tintermediaire de la society 
d’aide a 1’enfance. 
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This case proceeded in a most unusual fashion and 
laborious maimer for all concerned, and I am not aware 
of any cases where a first level appeal from a decision 
of a trial judge has gone to this circuitous route and 
ended up with the appeal being transformed into what 
amounts to a re-trial on fresh evidence, [Emphasis 
added.] 

The appellants agreed with these reasons and 
advanced the following arguments before us in 
support of the District Court’s order as to costs: 

1. The interests of the parties were properly 
balanced in accordance with the discretion 
conferred by Rule 57.01, even in the 
absence of serious misconduct; 

2. The importance of the question and the 
unusual background of the case were 
proper factors to be considered under Rule 
57.01; 

3. The Attorney General for Ontario “fully 
participated” as a party in the District 
Court hearing; 

4. The court’s discretion over costs is a pow¬ 
erful check to discourage non-meritorious 
applications. Furthermore, the granting in 
this case of an order for costs against the 
Attorney General for Ontario will not open 
the floodgates for other such orders against 
the Attorney General; 

5. The proceedings and the number of wit¬ 
nesses called by the respondent were 
exceptional, amounting to unusual factors; 

6. The constitutional challenge served a vital 
public interest; and 

7. The appellants had no choice but to turn to 
the courts in order to remedy a vital public- 
law issue involving the interests of chil¬ 
dren and families throughout Ontario. It 
was the appellants’ only alternative 
because they were “turned away by the leg¬ 
islature” which did not address their sub¬ 
missions on the Child and Family Services 
Act, 1984, presented to the Ontario Legis¬ 
lature in February, 1984. 


L’affaire s’est deroulee de la fac on la p lus inhabi- 
tuelle et ardue pour tous les interesses et je ne suis au 
courant d’aucune affaire oil 1’appel de premier niveau 
interjete a l’encontre d’une decision d’un juge de pre¬ 
miere instance a emprunte ce detour pour finir par se 
transformer en ce qui equivaut a un nouveau proces 
fonde sur une nouvelle preuve. [Je souligne,] 

Les appelants adherent it ces motifs et avanc@t 
devant nous les arguments suivants a l’appui^e 
l’ordonnance de la Corn de district sur les d6peij£: 

1. Les interets des parties ont ete bien soupe- 
ses conformement au pouvoir discretion- 
naire confere par la regie 57.01, meine §jn 
1’absence d’une inconduite grave; 

2. L’importance de la question en litige etSe 
contexte inhabituel de l’affaire etaient des 
facteurs a considerer en vertu de la regie 
57.01; 

3. Le procureur general de 1’Ontario «a parti- 
cipe pleinement» a titre de partie a 1’ au¬ 
dience devant la Cour de district; 

4. Le pouvoir discretionnaire de la cour en 
matiere de depens contribue fortement a 
decourager les demandes sans fondement. 
En outre, le fait de condamner ici aux 
depens le procureur general de 1’ Ontario ne 
declenchera pas une avalanche d’autres 
ordonnances de cette nature contre le Pro¬ 
cureur general; 

5. Les procedures et le nombre de temoins 
appeles par T intime etaient exceptionnels, 
ce qui en fait des facteurs inhabituels; 

6. La contestation constitutionnelle servait un 
inlerSt public vital; et 

7. Les appelants n’avaient d’autre choix que 
de s’adresser aux tribunaux pour faire tran- 
cher une question de droit public vitale qui 
mettait en cause les interets des enfants et 
des families partout en Ontario. Les appe¬ 
lants n’avaient d’autre solution puisqu’ils 
ont ete «ecartes par le 16gislateur» qui a fait 
la sourde oreille aux pretentions sur la Loi 
de 1984 sur les sendees d Venfance et d la 
famille, qu’elles ont soumises a la legisla¬ 
ture de l’Ontario en fevrier 1984. 
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The respondent’s arguments against the District 
Court’s order as to costs, on the other hand, can be 
su mm arized as follows: 

1. Serious misconduct is the only ground to 
award costs against a successful party; 

2. The relative resources of the parties is not a 
relevant factor. No evidence was adduced 
regarding the resources of the appellants, 
nor was there any evidence to suggest that 
the Attorney General for Ontario possesses 
unlimited resources. Treating the Crown as 
an unlimited source of funds is contrary to 
public policy and will result in the encour¬ 
agement of marginal applications for con¬ 
stitutional challenges; 

3. The fact that the litigation may have been 
originally triggered by the CAS, a state 
actor, is not a sufficient basis to award 
costs against the Attorney General for 
Ontario, since the CAS acted without mis¬ 
conduct to protect the life of an infant 
under a constitutionally valid statute; 

4. The issue here was not one of special 
importance as provided for in Rule 
57.01(1). If it were, every constitutional 
challenge or other litigation involving a 
public law issue would warrant costs being 
awarded against the state, even where the 
state is successful in the litigation. Given 
the number of Notices of Constitutional 
Questions received each year, such a ruling 
could expose government to enormous 
financial liability and is, therefore, a “dan¬ 
gerous precedent”; 

5. The fact that the Child Welfare Act was 
being constitutionally challenged as violat¬ 
ing the appellants’ freedom of religion is 
also not a sufficient basis for awarding 
costs against a successful party; 


En revanche, les arguments de 1’intime contre 160 
l’ordonnance rendue par la Cour de district, quant 
aux depens, peuvent etre resumes ainsi: 

1. Seule l’inconduite grave peut justifier la 
condamnation aux depens de la partie obte- 
nant gain de cause; 

2. Les ressources relatives des parties ne sont 
pas un facteur pertinent. Aucune preuve 
n’a ete presentee concemant les ressources 
des appelants, et aucune preuve n’a donne 
a entendre que le procureur general de 
T Ontario possede des ressources illimitees. 
Traiter le ministere public comme une 
source de fonds intarissable est contraire a 
l’ordre public et aura pour effet d’encoura- 
ger les demandes marginales de contesta¬ 
tions constitutionnelles; 

3. Le fait que le litige puisse avoir ete declen- 
che initialement par la CAS, un acteur de 
1’Etat, n’est pas une raison suffisante pour 
condamner aux depens le procureur general 
de 1’Ontario puisque la CAS a agi correcte- 
ment pour proteger la vie d’une enfant en 
bas age en vertu d’une mesure legislative 
constitutionnelle; 

4. La question en l’espece ne revetait aucune 
importance particulicre au sens de la regie 
57.01(1). Le cas echeant, toute contestation 
constitutionnelle ou autre litige soulevant 
une question de droit public justifierait que 
l’Etat soit condamne aux depens, meme 
lorsque ce dernier obtient gain de cause, 
fitant donne le nombre d’avis de questions 
constitutionnelles reijus chaque annee, une 
telle decision risquerait d’imposer au gou- 
vemement une lourde responsabilite finan- 
ciere, et elle constitue done un «dangereux 
precedent; 

5. Le fait que la constitutionnalite de la Child 
Welfare Act ait ete contestee pour le motif 
que cette loi violait la liberte de religion 
des appelants n’est pas non plus un motif 
suffisant pour condamner aux depens la 
partie qui obtient gain de cause; 
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6. There was nothing “unusual” about this 
case for the purpose of awarding costs; and 

7. This case is not a “proper case” for award¬ 
ing costs against a successful party under 
Rule 57.01(2). 

Before dealing specifically with the parties’ 
respective submissions, I will briefly discuss one 
factor which Whealy Dist. Ct. J. specifically con¬ 
sidered, that is the relative resources of the liti¬ 
gants as a factor in the awarding of costs. Whealy 
Dist. Ct. J. indicated, rightly in my view, that this 
was not one of the factors he relied upon in reach¬ 
ing his decision. In this respect, I note that Ontario 
Rule 57.01 does not include the resources available 
to the parties as one of the factors to be considered 
by courts when exercising their discretion on costs 
under s. 141 of the Act. Orkin, discussing the 
appropriateness of relying on this factor, com¬ 
mented ( The Law of Costs, supra, at p. 2-32, para. 
205.2(2)); 


The fact that the imposition of costs would cause 
financial hardship is not sufficient to displace the ordi¬ 
nary rule that costs should follow the event. 

(See also: Wawrzyniak v. Jagiellicz (1988), 9 
A.C.W.S. (3d) 175 (Ont. H.C.).) In addition, as the 
respondent points out, in the case at hand, there 
was no evidence regarding the resources of the 
appellants, nor was there any evidence to suggest 
that the Attorney General for Ontario possesses 
unlimited resources. In any event, as 1 already 
noted, the resources available to the parties should 
not generally be a relevant factor in awarding 
costs. This is particularly true with respect to the 
supposed “unlimited resources” of the Attorney 
General for Ontario. In this respect, the conunents 
of Osier J. in Canadian Newspapers Co. v. Attor¬ 
ney-General of Canada, supra (at p. 242), are 
apposite in the present appeal: 

The legislation herein questioned obviously represents 
an attempt to balance various interests and although its 
legislative history makes it apparent that a challenge 


6. II n’y avait rien d’«inhabituel» dans la pre¬ 
sente affaire aux fins de T attribution de 
depens; et 

7. II ne convient pas en 1’espece, de condam- 
ner aux depens la partie qui obtient gain de 
cause, en application de la regie 57.01(2). 

Avant de me pencher plus specifiquement sur les 
arguments respectifs des parties, je discuterai brie- 
vement d’un facteur que le juge Whealy de la Cc^r 
de district a expressement considere comme pou- 
vant affecter l’attribution de depens, celui des re¬ 
sources relatives des parties. Le juge Whealy=ji 
indique, a juste titre selon moi, que ce n’etait pas la 
un des facteurs dont il avait tenu compte en rdh- 
dant sa decision. A cet egard, je remarque que Hji 
regle 57.01 de 1’Ontario n’inclut pas les ressourcSs 
dont disposent les parties parmi les facteurs dont 
les tribunaux doivent tenir compte en exergant le 
pouvoir discretionnaire en matiere de depens que 
leur confere 1’art. 141 de la Loi. Orkin, discutant 
de T opportunity de se fonder sur ce facteur, fait 
observer ceci ( The Law of Costs, op. cit., a la 
p. 2-32, par-. 205.2(2)): 

[TRADUCTION] Le fait que la condamnation aux 
depens causerait un prejudice financier n’est pas suffi- 
sant pour ecarter la regie normale voulant que les 
depens suivent Tissue de la cause. 

(Voir aussi: Wawrzyniak c. Jagiellicz (1988), 9 
A.C.W.S. (3d) 175 (H.C. Ont.).) De plus, comme 
le souligne Tintime, en 1’espece, il n’y avait 
aucune preuve relative aux ressources des appe- 
lants, ni aucune preuve donnant a entendre que le 
procureur gdndral de T Ontario possede des res¬ 
sources illimitees. Quoi qu’il en soit, je le repete, 
les ressources dont disposent les parties ne 
devraient pas, en regie generate, constituer un fac¬ 
teur pertinent en matiere d’attribution de depens. 
Cela est particulierement vrai a T egard des preten- 
dues «ressources illimitees» du procureur general 
de TOntario. A cet egard, les cotnmentaires du 
juge Osier dans Canadian Newspapers Co. c. 
Attorney-General of Canada, precite (& la p. 242), 
sont a propos dans le present pourvoi: 

[TRADUCTION] La loi mise en cause en l’espece constitue 
de toute evidence une tentative de ponderer divers inte- 
rets et, bien que son historique legislatif fasse ressortir 
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was expected, there is nothing in the legislation or in the 
actions of Parliament or of the Government of Canada 
to invite such an award [costs on a solicitor-and-client 
basis, or at least party-and-party basis]. While it is desir¬ 
able that bona fide challenge is not to be discouraged b y 
the necessity for the applicant to bear the entire burden, 

it is equally desirable that the Crown should not be 
treate d as an unlimited source of funds with the result 
that marginal applications would be encouraged . 

[Emphasis added.] 

It is, in my view, contrary to public policy that 
an Attorney General be, as a matter of course, 
treated as having an unlimited source of funds and 
for that sole reason be required, even if successful, 
to pay the other party’s costs. Such a result could 
open the floodgates and result in encouraging mar¬ 
ginal applications for constitutional challenges. 
The policy considerations against relying on the 
supposed unlimited resources of the Attorney Gen¬ 
eral for Ontario as a reason for awarding costs 
against such a government actor are even stronger 
in light of the fact that, as the respondent indicates, 
the Attorney General for Ontario is served with a 
growing number of Notices of Constitutional 
Questions every year (over 400 in 1991). The same 
reasoning applies, of course, with respect to the 
Attorney General of Canada. 


In saying the above, however, I should not be 
understood as setting out an absolute rale. There 
are cases where the government will be required to 
bear the costs of a particular litigation. Such a 
result will occur where it is in the government’s 
interest or that of the public to have a matter 
decided by the courts, such as the interpretation of 
legislation, constitutional rulings of particular 
importance, etc. However, generally in such cases 
there is a prior understanding that the costs will be 
borne by the government, independently of the 
result. Such was the case in Attorney General of 
Quebec v. Labrecque, [1980] 2 S.C.R. 1057, where 
the issues to be decided were (1) whether the Que¬ 
bec Provincial Court or an arbitrator under the col¬ 
lective agreement had jurisdiction to render judg¬ 
ment on a $168 claim by a casual employee of the 
Quebec government; and (2) what was the nature 
of the contractual relationship between the casual 


qu’une contestation etait. prevue, rieri dans la loi ou dans 
les actions du Parlement ou du gouvemement du 
Canada n’appelle une telle attribution [de depens sur la 
base avocat-client, ou a tout le moins coinme entre par¬ 
ties]. Bie n qu’il soit souhaitable qu'une contestation de 
bonne foi ne soit pas dccouragee par la necessite p our le 
requerant d’assumer tout le fardeau, il est tout aussi sou¬ 

haitable que le mini s tere public ne soit pas traite comme 
une source de fonds intarissable de rnaniere a encoura- 

ger les demandes marginales . [Je souligne.] 

II est, a mon avis, contraire a l’ordre public de 
traiter automatiquement le Procureur general 
comme une source de fonds intarissable et de 
1’obliger, pour ce seul motif, a payer les frais de la 
partie adverse meme s’il obtient gain de cause. Un 
tel resultat risquerait de declencher une avalanche 
et d’encourager les demandes marginales de con¬ 
testations constitutionnelles. Les considerations de 
principe qui militent contre les pretendues res- 
sources illimitees du procureur general de 1’Onta¬ 
rio comme motif de condamner aux depens ce 
representant du gouvemement sont d’autant plus 
solides que, comme I’intime Findique, le procu¬ 
reur general de T Ontario reqoit, chaque annee, un 
nombre croissant d’avis de questions constitution- 
nelles (plus de 400 en 1991). Le meme raisonne- 
ment vaut, bien sur, a l’egard du procureur general 
du Canada. 

Je ne voudrais toutefois pas que Ton voie, dans 163 
ces propos, Tenonciation d’une rfegle absolue. 

Dans certains cas, le gouvemement sera contraint 
d’assumer les frais d’un litige particulier. II en sera 
ainsi lorsqu’il est dans l’interet du gouvemement 
ou du public de voir une question tranchee par les 
tribunaux, notamment en ce qui concerne 1’inter¬ 
pretation d’une loi, les decisions constitutionnelles 
d’importance parliculiere, etc. Toutefois, en gene¬ 
ral, dans ces cas, il est convenu a l’avance que les 
frais seront assumes par le gouvemement, indepen- 
damment du resultat. C’est ce qui s’est produit 
dans l’arret Procureur general du Quebec c. 
Labrecque, [1980] 2 R.C.S. 1057, ou il s’agissait 
de determiner (1) si la Cour provinciale du Quebec 
ou un arbitre designe en vertu de la convention 
collective etaient competents pour rendre jugement 
sur une reclamation de 168 $ par un employe occa- 
sionnel du gouvemement du Quebec, et ( 2 ) quelle 
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employee and the government. The appellant, the 
Attorney General of Quebec, had accepted to bear 
the costs, whether or not he was successful (see 
p. 1086, per Beetz J.). 


In Schachter v. Canada, [1992] 2 S.C.R. 679, 
leave to appeal was granted by this Court on the 
basis that the appellant government would pay the 
respondent’s costs in any event, since the validity 
of s. 32 of the Unemployment Insurance Act, 1971, 
S.C. 1970-71-72, c. 48, as am. by S.C. 1980-81- 
82-83, c. 150, s. 5, was no longer an issue in the 
appeal ([1990] 2 S.C.R. x, and Bulletin of Proceed¬ 
ings of the Supreme Court of Canada, November 
16, 1990, at p. 2400 (Wilson, Sopinka and 
McLachlin JJ.)). See also: Minister of Justice of 
Canada v. Borowski, [1981] 2 S.C.R. 575, at p. 
598 (per Martland J.); and Law Society of Upper 
Canada v. Skapinker , [1984] 1 S.C.R. 357, at pp. 
384-85 (per Estey J.). 


In addition, where the litigation might have been 
discontinued had it not been for the public interest 
to decide the issue, costs may be allocated even 
against a successful party, whatever its status or its 
resources. This is also the case where public inter¬ 
est requires that, regardless of the limited interests 
of the parties or even of the lack of resources of 
the parties, the court should decide the case. On 
that issue, see: Coronation Insurance Co. v. Taku 
Air Transport Ltd., [1991] 3 S.C.R. 622, at pp. 
646-48 (per Cory J.); and Roberge v. Bolduc, 
[1991] 1 S.C.R. 374, at pp. 444-48 (per 
L’Heureux-Dube J.). 

Thus, there are clearly cases where the govern¬ 
ment is required to pay the costs of a particular liti¬ 
gation regardless of its outcome. However, these 
cases remain very limited exceptions, usually dealt 
with at the time leave is granted, and are not based 
on the relative resources of the parties but rather 
on the importance for the government or the public 
of having a particular issue decided by the courts, 
independently of the result. 


etait la nature de la relation contractuelle entre 
F employe occasionnel et le gouvemement. L’ap- 
pelant, le procureur general du Quebec, avait 
accepts d’assumer les depens, qu’il obtienne ou 
non gain de cause (voir p. 1086, le juge Beetz). 

Dans 1’arret Schachter c. Canada, [1992] 2 
R.C.S. 679, notre Cour a accorddi l’autorisation de 
pourvoi en tenant pour acquis que le gouvememyit 
appelant paierait les depens de Fintime en tout 6Rit 
de cause, puisque la validite de Fart. 32 de la 
de 1971 sur I’assurance-chomage, S.C. 1970-71- 
72, ch. 48, mod. par S.C. 1980-81-82-83, ch. 150, 
ait. 5, n’etait plus en cause dans le pourvoi ([1990] 
2 R.C.S. x, et Bulletin des procedures de la Cour 
supreme du Canada, le 16 novembre 1990, a lsgr. 
2400 (les juges Wilson, Sopinka et McLachlitfJ). 
Voir egalement: Ministre de la Justice du Canada 
c. Borowski, [1981] 2 R.C.S. 575, a la p. 598 (le 
juge Martland), et Law Society of Upper Canada c. 
Skapinker, [1984] 1 R.C.S. 357, aux pp. 384 et 385 
(le juge Estey). 

En outre, lorsque le litige aurait pu etre aban- 
donne n’eut ete l’interet du public a ce que la ques¬ 
tion soit tranchee, meme la partie qui obtient gain 
de cause peut etre condamnee aux depens, peu 
importe son statut et ses ressources. C’est eg ale- 
men l le cas lorsque I'intcret public requiert que la 
cour tranche 1’affaire maigre les interets limites 
des parties ou meme Pinsuffisance de leurs res¬ 
sources. Voir, a ce propos: Coronation Insurance 
Co. c. Taku Air Transport Ltd., [1991] 3 R.C.S. 
622, aux pp. 646 a 648 (le juge Cory), et Roberge 
c. Bolduc, [1991] 1 R.C.S. 374, aux pp. 444 a 448 
(le juge L’Heureux-Dube). 

Ainsi, il y a manifestement des cas ou le gouver- 
nement est tenu de payer les frais d’un litige 
donne, peu importe 1’issue de celui-ci. Toutefois, 
ces cas, qui demeurent des exceptions tres lirnitees, 
sont en general decides au moment oil l’autorisa- 
tion est accordee et sont fondes non pas sur les res¬ 
sources relatives des parties, mais piutot sur Pim¬ 
portance pour le gouvernement ou le public qu’une 
question donnee soit tranchee par les tribunaux, 
independamment du resultat du litige. 
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In light of the above, Wliealy Dist. Ct. J. was 
correct, on the facts of this case, in not basing his 
order for costs on the relative resources of the par¬ 
ties. I also support his finding that there was no 
misconduct on the part of the Attorney General for 
Ontario. 


Based on this second finding, the Attorney Gen¬ 
eral for Ontario submits that Whealy Dist. Ct. J.’s 
costs order was inappropriate on the grounds that 
misconduct is the only factor which justifies the 
allocation of costs against a successful party. The 
Attorney General for Ontario relies for this pro¬ 
position on several cases, including Hartford, v. 
Langdon Coach Lines Co. (1975), 10 G.R. (2d) 
617 (H.C.). In that case, Lemer J. held (at p. 621) 
that there must be misconduct on the part of a suc¬ 
cessful party in order for costs to be awarded 
against it. This decision, however, predates the 
inclusion of Rule 57.01(2) in the Ontario Rules. 
Wismer v. Javelin International Ltd. (1982), 38 
O.R. (2d) 26 (H.C.), at p. 34 (per Hughes J.), also 
suggests that misconduct on the part of the suc¬ 
cessful party is one reason for awarding costs 
against it, but it does not go so far as to say that 
misconduct is the only reason to award costs 
against a successful party. The cases of Attorney- 
General of Quebec v. Cronier (1981), 63 C.C.C. 
(2d) 437 (Que. C.A.), at pp. 449-50 (per 
L’Heureux-Dube J.A. (as I then was)) and R. v. 
Pawlowski (1993), 20 C.R. (4th) 233 (Ont. C.A.), 
at p. 237 (per Galligan J.A.) dealt with the inherent 
jurisdiction of superior courts to award costs 
against the Crown in criminal cases. However, in 
these cases, unlike the present appeal which is 
governed by Ontario Rule 57.01(2), there was no 
applicable statute which gave the courts discretion 
to order costs against a successful party. 


In light of the above, while these cases may be 
informative as to the normal course of affairs in 
matters of costs, they are of a very little assistance 
where a statutory scheme specifies the criteria for 


Vu ce qui precede et compte tenu des faits de la 167 
presente affaire, le juge Whealy de la Cour de dis¬ 
trict a eu raison de ne pas fonder son ordonnance 
en matiere de depens sur les ressources relatives 
des parties. J’adhere egalement a sa conclusion 
qu’il n’y a pas eu d’inconduite de la part du procu¬ 
rer general de 1’Ontario. 

Le procurer general de TOntario se fonde surO 168 
cette seconde conclusion pour soutenir que l’or-'-' 
donnance du juge Whealy, quant aux depens, etait^ 
inappropriee pour le motif que seule l’inconduite = 
justifie la condamnalion aux depens de la partie c 
qui obtient gain de cause. Le procurer general de.(j 
TOntario invoque, a l’appui de cette proposition, a) 
plusieurs decisions, dont 1’arret Hartford c. cn 
Langdon Coach Lines Co. (1975), 10 O.R. (2d) 

617 (H.C.). Dans cette affaire, le juge Lerner a 
conclu (a la p. 621) que, pour que la partie qui 
obtient gain de cause soit condamnee aux depens, 
elle doit s’etre mal conduite. Cette decision est 
toutefois anterieure a 1’adoption de la regie 
57.01(2) des Regies de 1’Ontario. Dans la decision 
Wismer c. Javelin International Ltd. (1982), 38 
O.R. (2d) 26 (H.C.), h la p. 34 (le juge Hughes), on 
donne egalement it entendre que l’inconduite de la 
partie qui obtient gain de cause justifie sa condam- 
nation aux depens, mais on ne va pas jusqu’a dire 
que l’inconduite est la seule raison de cette con- 
damnation. Les arrets Attorney-General of Quebec 
c. Cronier (1981), 23 C.R. (3d) 97 (C.A. Que.), 
aux pp. Ill et 112 (le juge L’Heureux-Dube 
(maintenant juge de la Cour supreme du Canada)), 
et R. c. Pawlowski (1993), 20 C.R. (4th) 233 (C.A. 

Ont.), a la p. 237 (le juge Galligan), portaient sur la 
competence inherente des fours superieures pour 
condamner le ininistere public aux depens dans des 
affaires criminelles. Toutefois, dans ces cas, con- 
trairement au present pourvoi qui est regi par - la 
regie 57.01(2) de TOntario, il n’exislait aucune loi 
applicable conferant aux tribunaux le pouvoir dis- 
crelionnaire de condamner la partie obtenant gain 
de cause a payer des depens. 

Compte tenu de ce qui precede et bien que ces 169 
affaires puissent nous instruire quant a la proce¬ 
dure normale en matiere de depens, elles ne sont 
guere utiles lorsqu’un regime legislatif precise les 



414 


B. (R.) v. children’s aid L’Heureux-Dube J. 


[1995] 1 S.C.R. 


the exercise of a court’s discretion, even in the 
absence of misconduct. Carey v. The Queen, Qnt. 
H.C., September 13, 198S (unreported), at p. 2, 
appears to be the only case based on Rule 57.01(2) 
which specifically affirms that no order as to costs 
should be made against a successful party unless 
there was misconduct on the part of that party. 
However, in B.C. (Govt.) v. Worthington (Can.) 
Inc. (1988), 29 B.C.L.R. (2d) 145, at p. 164 (Esson 
J.A. (Carrothers J.A. and McLachlin J.A. (as she 
then was) concurring)), the British Columbia Court 
of Appeal concluded, pursuant to Rule 57 of the 
British Columbia Supreme Court Rules, which is 
similar to the Ontario Rule 57.01(2), that costs 
could be awarded against a successful party 
regardless of whether or not there was misconduct 
on the part of that party, especially where success 
is divided. 


Thus, the weight of the jurisprudence is to the 
effect that misconduct is one criterion among many 
which a judge is entitled to consider in determin¬ 
ing how costs should be awarded. Such a conclu¬ 
sion is buttressed by Rule 57.01(1) which 
expressly states that “conduct” is only one of the 
factors, among others, to be considered in making 
an order as to costs (see para, (e) in particular, as 
well as paras, (f), (g) and (h)). Consequently, even 
absent misconduct, a court still retains discretion to 
award costs against a successful party in a “proper 
case”, and the respondent’s arguments to the con¬ 
trary must fail. 


That being said, under Rule 57.01, the court’s 
discretion to depart from the general rale of award¬ 
ing costs to the successful party must be exercised 
judiciously and judicially. It cannot be exercised 
arbitrarily, capriciously or for improper reasons. 
The question here is whether Whealy Dist. Ct. J. 
was right to consider as relevant such factors as 
“the litigation was originally triggered by an act of 
the state”, the case was of “province-wide impor¬ 
tance” and “almost unique”, as well as that it “pro¬ 
ceeded in a most unusual fashion and laborious 
manner” and, if so, whether the facts of the case 
can support his findings. Furthermore, as far as the 


criteres qui regissent 1’exercice du pouvoir judi- 
ciaire discretionnaire, meme en 1’absence d’incon- 
duite. La decision Carey c. The Queen, H.C. Ont., 
13 septembre 1988 (inedit), a la p. 2, parait etre la 
seule fondee sur la regie 57.01(2), qui precise que 
la partie qui obtient gain de cause ne doit etre con- 
damnee aux depens que si elle s’est mal conduite. 
Toutefois, dans l’arret B.C. (Govt.) c. Worthington 
(Can.) Inc. (1988), 29 B.C.L.R. (2d) 145, a la$. 
164 (le juge Esson, a 1’opinion duquel souscrivf$t 
les juges Carrothers et McLachlin (maintenant 
juge de la Cour supreme du Canada)), la Ccgr 
d’appel de la Colombie-Britannique a conclu, cojg- 
formement a la regie 57 des British Columbia 
Supreme Court Rules, qui est semblable a la 
57.01(2) de LOntario, que la partie obtenant g5£h 
de cause pouvait etre condamnee aux depens, peu 
importe qu’il y ait eu ou non inconduite de sa part, 
en particulier lorsque la victoire est partagee. 

Ainsi, suivant la jurisprudence, Finconduite est 
un critere parmi de nombreux autres qu’un juge 
pent considerer pour determiner la faipon d’accor- 
der des depens. Cette conclusion est etayee par la 
regie 57.01(1), qui enonce expressement que la 
«conduite» n’est que l’un des facteurs dont il faut 
tenir compte pour rendre une ordonnance sur les 
depens (voir l’al. e) en particulier, de meme que 
les al. f), g) et h)). En consequence, meme en 1’ab¬ 
sence d’inconduite, un tribunal conserve le pouvoir 
discretionnaire de condamner aux depens la partie 
qui obtient gain de cause, «le cas echeant», et les 
arguments contraires de 1’intime ne sauraient etre 
retenus. 

Cela etant dit, en vertu de la regie 57.01, le pou¬ 
voir judiciaire discretionnaire de deroger d la regie 
generate pour accorder des ddpens a la partie qui 
obtient gain de cause doit etre exerce judicieuse- 
ment et judiciairement. II ne peut etre exerce de 
fapon arbitraire, capricieuse ou pour des motifs 
impropres. La question en l’espece est de savoir si 
le juge Whealy de la Cour de district a eu raison de 
considerer comme pertinents des facteurs tels que 
le fait que le «litige a[. . .] ete declenche initiale- 
ment par l 5 action de l’Etat», qu’il etait «d’impor¬ 
tance pour toute la province» et «quasi unique», de 
meme que le fait que T affaire «s’est deroulee de la 
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Ontario Court of Appeal’s reasons are concerned, 
did the “fundamental” nature of the constitutional 
freedom raised by the appellants in this case war¬ 
rant the award of costs against the successful 
Attorney General for Ontario? I will discuss, in 
turn, each of the above factors considered by the 
lower courts in arriving at the impugned costs 
order, in order to determine whether they were 
present in this case and whether their presence was 
sufficient to qualify this as a “proper case” in 
which to order costs against the Attorney General 
for Ontario. 


An “Act of the State ” 

According to the appellants, because the litiga¬ 
tion was originally triggered by an “act of the 
state” through the CAS, the Attorney General for 
Ontario was not acting solely as an intervener but 
took over carriage of the case from the respondents 
the CAS and the Official Guardian. This, in their 
view, was, in and of itself, sufficient to uphold 
Whealy Dist. Ct. J.’s order as to costs. I disagree. 

While the fact that state action is the trigger for 
a particular litigation may warrant some considera¬ 
tion in determining how costs should be allocated, 
it is not a factor which should be determinative 
with respect to the allocation of costs. First, Rule 
57.01 does not so mandate. Second, to hold other¬ 
wise would unfairly penalize the state, particularly 
where, as here, it is under a specific duty to act. In 
this case, state action was triggered by the fact that 
the appellants refused a blood transfusion for their 
daughter, in circumstances where, as was found by 
Whealy Dist. Ct. J., medical opinion was to the 
effect that such a transfusion was necessary. The 
CAS had, under the Child Welfare Act, the statu¬ 
tory obligation to proceed as it did when Sheena 
B.’s condition, in the doctors’ view, required a 
blood transfusion. It is therefore the act of the 
appellant parents which originally triggered the lit¬ 
igation undertaken by the CAS. The CAS acted to 
protect the life and health of an infant as required 


facon la plus inhabituelle et ardue», et dans l’affir- 
mative, si les faits de 1’affaire peuvent justifier ses 
conclusions. En outre, en ce qui concerne les 
motifs de la Cour d’appel de TOntario, la nature 
«fondamentale» de la libertc constitutionnelle sou- 
levee par les appelants en 1’espece justifiait-elle 
que le procureur general de 1’Ontario, qui avait 
obtenu gain de cause, soit condamne aux depens?o 
J’analyserai, a tour de rdle, chacun des facteursO 
susmentionnes, dont les tribunaux d’instance ont 

If) 

tenu cornpte pour rendre 1’ordonnance sur lesy; 
depens presentement contestee, dans le but de— 
determiner s’ils etaient ici presents et si leur pre- c 
sence etait suffisante pour conclure qu’il convenaito 
de condamner aux depens le procureur general deg 
TOntario. 

T— 

Une «action de l’Etat» 

Selon les appelants, parce que le litige a ete 1/2 
declenche initialement par une «action de l’Etat», 
accomplie par 1’intermediaire de la CAS, le procu¬ 
reur general de l’Ontario n’agissait pas uniquement 
a titre d'intervenant, mais avait pris la releve de la 
CAS et du tuteur public intimes. Cela, a leur avis, 
etait suffisant en soi pour maintenir Fordonnance 
du juge Whealy quant aux depens. Je ne suis pas 
d’accord. 

Bien que le fait qu’une action de l’fitat ait 173 
declenchd un litige particular puisse meriter d’etre 
considere en decidant de Tallocation des depens, 
ce ne devrait pas etre un facteur determinant a cet 
egard. Premidrement, la regie 57.01 ne Pexige pas. 
Deuxiemement, conclure autrement penaliserait 
injustement 1’fitat, pardculierement lorsque, 
comme en l’espece, il est expressement tenu 
d’agir. Dans la presente affaire, Taction de 1’lit at a 
ete declenchee par le refus des appelants de con¬ 
sents a ce que leur fillette subisse une transfusion 
sanguine dans des circonstances oil, comme l’a 
conclu le juge Whealy, les medecins estimaient 
qu’une telle transfusion etait necessaire. La CAS 
avait, en vertu de la Child Welfare Act, l’obligation 
d’agir comme elle Ta fait lorsque l’etat de Sheena 
B. a, de Tavis des medecins, necessite une transfu¬ 
sion sanguine, C’est done l’ acte des parents appe¬ 
lants qui a initialement force la CAS a inlroduire 
Tinstance. La CAS a agi pour proteger la vie et la 
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by the Child Welfare Act. The fact that the parents 
then challenged the constitutionality of this Act 
provides no basis for awarding costs against the 
Attorney General for Ontario whose intervention 
was required to defend the constitutionality of that 
statute. This reasoning would apply even if the 
state had intervened of its own initiative to defend 
the constitutionality of its statute. 


The appellants were challenging the constitu¬ 
tional validity of the Child Welfare Act. Section 
122 of the Courts of Justice Act, 1984 required 
notice to be served on the Attorney General for 
Ontario. Section 122(4) of the Act entitled the 
Attorney General for Ontario to adduce evidence 
and make submissions in respect of the constitu¬ 
tional challenge. Section 122(4) reads: 

122 . . .. 


(4) [Right of Attorneys General to be heard] Where 
the Attorney General of Canada or the Attorney General 
of Ontario is entitled to notice under this section, he or 
she is entitled to adduce evidence and make submissions 
to the court in respect of the constitutional question. 


The appellants submit that s. 122(5) of the Act 
supports the proposition that, since the Attorney 
General for Ontario is deemed to be a party to the 
proceeding, it should pay the costs. Section 122(5) 
reads: 

122 . ... 


(5) [Right of Attorneys General to appeal] Where the 
Attorney General of Canada or the Attorney General for 
Ontario makes submissions under subsection (4), he or 
she shall be deemed to be a party to the proceedings for 

the purpose of any appeal in respect of the constitutional 

question . [Emphasis added.] 

There is nothing, in my view, in the clear wording 
of s. 122 which supports the argument of the 
appellants. Although the Attorney General of 


sante d’un enfant en bas age, comme l’exigeait la 
Child Welfare Act. Le fait que les parents aient 
alors conteste la constitutionnalite de cette loi ne 
justifie aucunement la condamnation aux depens 
du procureur general de 1’ Ontario, qui etait con- 
traint d’intervenir pour defendre la constitutionna¬ 
lite de la loi en question. Ce raisonnement s’appli- 
querait meme si f fit at etait intervenu de sa proprg 
initiative pour defendre la constitutionnalite de 
loi. 

Les appelants ont conteste la constitutionnalite 
de la Child Welfare Act. Aux termes de l’art. 122: 
de la Loi de 1984 sur les tribunaux judiciaires, u$> 
avis devait etre signifie au procureur general dg> 
1’ Ontario. Le paragraphe 122(4) de la Loi autoriy> 
sait le procureur general de 1’Ontario a presenter 
une preuve et des observations a 1’egard de la con¬ 
testation constitutionnelle. Le paragraphe 122(4) se 
lit ainsi: 

[TRADUCTION] 122. , . . 


(4) [Droit des procureurs generaux d’etre entendus] Si 
le procureur general du Canada ou le procureur general 
de 1’Ontario ont droit a un avis en vertu du present arti¬ 
cle, ils ont le droit de presenter une preuve et des obser¬ 
vations au tribunal a l’egard de la question constitution¬ 
nelle. 

Les appelants soutiennent que le par. 122(5) de 
la Loi permet de conclure que, puisque le procu¬ 
reur general de 1’Ontario est repute partie k 1’ins¬ 
tance, il devrait payer les depens. Le paragraphe 
122(5) porte que: 

[TRADUCTION] 122_ 


(5) [Droit d’appel] Si le procureur general du Canada 
ou le procureur general de 1’Ontario presentent des 
observations aux termes du paragraphe (4), ils sont 
reputes partie a 1’instance aux fins d’un appel portant 

sur la question constitutionnelle . [Je souligne.] 

A mon avis, rien dans le texte clair de l’art. 122 
n’etaye Targument des appelants. Bien que le pro¬ 
cureur general du Canada et le procureur general 
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Canada and the Attorney General for Ontario can 
adduce evidence and make submissions, they are 
not actually parties to the litigation. They are 
merely deemed to be parties for the sole purpose of 
any appeal in respect of the constitutional question. 
Indeed, s. 122(5) allowed the Attorney General for 
Ontario to cross-appeal Whealy Dist. Ct. J.’s order 
as to costs to the Court of Appeal. Consequently, s. 
122 provides the Attorney General for Ontario 
with a statutory right to participate fully on the 
constitutional issue, without necessarily becoming 
a party in the usual sense of the term. Besides, 
even if the Attorney General for Ontario was a full 
party to the proceedings in the usual sense of the 
term, this would not automatically carry with it the 
obligation to pay costs. There is nothing in the Act 
or in the Rules that would mandate or even imply 
such a result. 

In addition, s. 122 does not affect the rule that a 
party granted intervener status in the public inter¬ 
est is, generally, neither entitled to nor liable for 
the costs in the matter: Metropolitan Stores (MTS) 
Ltd. v. Manitoba Food and Commercial Workers, 
Local 832 (1990), 70 Man. R. (2d) 59 (Q.B.), at p. 
61 (per Ferg J.). The basis for this general rule is 
that a public intervener who assisted the court, as 
intended, should not have to bear the costs of the 
proceedings. As Davison J. said in Hines v. Nova 
Scotia (Registrar of Motor Vehicles) (1990), 78 
D.L.R. (4th) 162 (N.S.S.C.T.D.), at p. 169: 


Undoubtedly, there are situations where a party is added 
as amicus curiae where the awarding of costs both for 
or against the intervcnor would be inappropriate. 
Undoubtedly there are some situatious where the inter- 
venor is added as a party where costs should not be 
awarded. These will depend upon the discretion of the 
court which will consider all of the circumstances 
including whether the interest of the intervenor is public 
or private. 

Where a party intervenes in the public interest but 
is seriously affected by the result, costs may be 
awarded to that patty, if successful. Such was the 
case for the interveners the Canadian Labour Con¬ 
gress, the Ontario Federation of Labour and the 


de F Ontario puissent presenter une preuve et des 
observations, ils ne sont pas vraiment parties au 
litige. Us sont uniquement reputes parties aux Fins 
d’un appel portant sur la question constitution- 
nelle. En fait, le par. 122(5) autorisait le procureur 
general de l’Ontario a interjeter un appel incident 
devant la Cour d’appel contre l’ordonnance du 
juge Whealy sur les depens. En consequence, l’art. 

122 accorde au procureur general de F Ontario le 
droit de participer pleinement en ce qui conceme 
la question constitutionnelle, sans necessairement 
devenir une partie au sens usuel du terme. En 
outre, merne si le procureur general de F Ontario 
dtait partie a part entibre a F instance au sens usuel 
du terme, il ne serait pas automatiquement con- 
traint de payer des depens. Rien dans la Loi ou 
dans les Regies ne prescrit ni meme n’implique un 
tel resultat. 

Par ailleurs. Fart. 122 ne modifie pas la regie 176 
voulant qu’une partie, a qui Fon accorde le statut 
d’intervenant dans Finteret public, n’ait generale- 
ment pas droit aux depens, ni ne les assume: 
Metropolitan Stores (MTS) Ltd. c. Manitoba Food 
and Commercial Workers, Local 832 (1990), 70 
Man. R. (2d) 59 (B.R.), a la p. 61 (le juge Ferg). 

Cette regie generate est justifibe par le fait qu’un 
intervenant public qui a assiste le tribunal, tel que 
prevu, ne devrait pas avoir a assumer les depens de 
F instance. Comme le juge Davidson Faffirme, 
dans F arret Hines c. Nova Scotia (Registrar of 
Motor Vehicles) (1990). 78 D.L.R. (4th) 162 
(C.S.N.-fL, 1» inst), a la p. 169: 

[TRADUCTION] Nul doute qu’il existe des cas ou une par- 
tie est ajoutee a titre d 1 amicus curiae et oil l’attribution 
de depens en faveur ou a l’encontre de Fintervenant 
serait inappropriee. 11 n’y a pas de doute qu’il existe des 
situations oil un intervenant est ajoute a titre de partie et 
oil des depens ne devraient pas etre accordes. Cela 
dependra du pouvoir discretionnaire du tribunal qui 
prendra en consideration toutes les circonstances, dont 
la question de savoir si Finteret de Fintervenant est 
public ou prive. 

Lorsqu’une partie intervient dans Finteret public, 
mais qu’elle est serieusement louchee par le resul¬ 
tat, des depens peuvent lui etre accordes si elle 
obtient gain de cause. C’etait le cas des interve- 
nants le Congres du travail du Canada, la Federa- 


1995 Can LI I 115 (SCC) 
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National Union of Provincial Government 
Employees in Lavigne v. Ontario Public Service 
Employees Union, [1991] 2 S.C.R. 211 (at pp. 303 
(per Wilson J.) and 341 (per La Forest J.)). Where 
a party intervenes for the protection of its own 
interest, or purports to act in the public interest but 
does not act solely in the public interest, costs may 
be awarded against that party. Such was the case in 
John Doe v. Ontario (Information & Privacy Com¬ 
missioner) (1992), 7 C.P.C. (3d) 33 (Ont. Ct. (Gen. 
Div.)), at pp. 36-38 (per Steele .!.), where costs 
were awarded against the Canadian Civil Liberties 
Association. 


Schachter v. Canada, supra, is cited by the 
appellants as an authority for an award of costs 
against a successful Attorney General. In fact, 
however, in Schachter costs were actually awarded 
against the Queen (at p. 726 (per Lamer C.J.)). 
However, what is more significant in distinguish¬ 
ing Schachter from the case at hand is that in 
Schachter the Attorney General of Canada was a 
full party (appellant), not an intervener. The inter¬ 
veners in that case were not ordered to bear any 
costs (Attorney General for Ontario, Attorney 
General of Quebec, Attorney General for New 
Brunswick, Attorney General of British Columbia, 
Attorney General for Saskatchewan, Attorney 
General for Alberta, Attorney General of New¬ 
foundland and Minority Advocacy Rights Coun¬ 
cil). 


In the present case, the Attorney General for 
Ontario was a purely public interest intervener. 
The Attorney General for Ontario intervened to 
defend the validity of the Child Welfare Act. 
Indeed, without the intervention of Attorneys Gen¬ 
eral, courts may in some or even many cases have 
little assistance in determining the constitutional 
validity of a statute. Accordingly, the general rale 
that costs not be awarded to or against an inter¬ 
vener in the public interest should apply, unless 
other relevant factors are present. 


tion du travail de 1’Ontario et le Syndicat national 
de la fonction publique provinciale, dans Lavigne 
c. Syndicat des employes de la fonction publique 
de VOntario, [1991] 2 R.C.S. 211 (aux pp. 303 (le 
juge Wilson) et 341 (le juge La Forest)). Si une 
partie intervient pour proteger ses propres interets, 
ou si elle est censee agir dans Finteret public, mais 
n’agit pas exclusivement dans cet interet, elle pent 
etre condamnee aux depens. C’est ce qui s’est j^>- 
duit dans l’affaire John Doe c. Ontario (lnfort%- 
tion & Privacy Commissioner) (1992), 7 C.P4F, 
(3d) 33 (C. Ont. (Div. gdn.)), aux pp. 36 & 38 tie 
juge Steele), ou l’Association canadieune des 
libertes civiles a ete condamnee aux depens, 

LO 

cn 

Les appelants invoquent 1’arret SchachterCc. 
Canada, precite, a l’appui de la condamnation aux 
depens d’un procureur general qui obtient gain de 
cause. Or, dans barret Schachter, c’est en fait la 
Reine qui a ete condamnee aux depens (a la p. 726 
(le juge en chef Lamer)). Toutefois, ce qui importe 
le plus en distinguant F arret Schachter de la pre- 
sente affaire, c’est que, dans cet arret, le procureur 
general du Canada etait une partie a part entiere 
(appelant) et non un intervenant. Les intervenants 
dans cette affaire n’ont pas ete tenus d’assumer les 
depens (le procureur general de 1’Ontario, le pro¬ 
cureur general du Quebec, le procureur general du 
Nouveau-Brunswick, le procureur general de la 
Colombie-Britannique, le procureur general de la 
Saskatchewan, le procureur general de F Alberta, le 
procureur general de Terre-Neuve et le Conseil de 
revendication des droits des minorites). 

En 1’espece, le procureur general de l’Ontario 
est intervenu exclusivement dans Finteret public. II 
est intervenu pour defendre la validity de la Child 
Welfare Act. En fait, il se peut que, sans F interven¬ 
tion des procureurs generaux, les tribunaux n’aient 
guere, dans certains cas, d’assistance pour determi¬ 
ner la constitutionnalite d’une loi, voire meme 
dans de nombreux cas. Par consequent, la regie 
generate voulant que des depens ne soient pas 
accordes en faveur ou a l’encontre de la partie qui 
intervient dans F interet public devrait s’appliquer, 
a moins que d’autres facleurs pertinents n’entrent 
en jeu. 
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While it is true that the Attorney General for 
Ontario adduced evidence and made submissions 
in respect of the constitutionality of the Child Wel¬ 
fare Act, this was in accordance with the Courts of 
Justice Act. It is the Court of Appeal itself which 
dictated that the matter be referred for a trial of a 
de novo type where fresh evidence was properly 
adduced and Whealy Dist. Ct. J. did not find that 
this was an improper course of action. In constitu¬ 
tional challenges, such evidence may be crucial to 
enable the court to arrive at a decision. Further¬ 
more, in cases where the life and death of a child 
depends on a judge’s decision, expert medical evi¬ 
dence is not only relevant but often essential. This 
was the case here on both counts. 


The fact that there was state action in answer to 
a constitutional challenge, whether as an intervener 
or a party to the litigation, absent any impropriety, 
as here, cannot be the basis for awarding costs 
against a successful party. Besides, Rule 57.01 
does not list this factor as one to be taken into con¬ 
sideration. Finally, one can easily appreciate the 
floodgates that would be opened if state action was 
a proper factor to consider in apportioning cost. 
State action is present in most cases, criminal ones 
and constitutional ones in particular. To make it a 
consideration in awarding costs would pose an 
unbearable burden on the state, a burden that 
would add to the millions of dollars already 
devoted to legal aid. In addition, it would provide a 
means to bypass legal aid norms. Consequently, as 
a matter of policy, it should be discouraged. 


Importance of the Case 

The appellants submit that the province-wide or 
national importance of this case was a proper fac¬ 
tor to consider in awarding costs against the inter¬ 
vening Attorney General for Ontario. 

Rule 57.01(1 ){d) expressly states that “the 
importance of the issues” is a factor which can be 
considered by a court in awarding costs (see, for 
example: Janigan v. Harris (1989), 70 O.R. (2d) 5 


Meme s’il est vrai que le procureur general de 179 
1’ Ontario a presente une preuve et plaide la consti- 
tutionnalite de la Child Welfare Act , il Fa fait con- 
formement a la Loi sur les tribunaux judiciaires. 

C’est la Cour d’appel elle-meme qui a ordonne que 
1’affaire soit renvoyee pour un nouveau proces ou 
une nouvelle preuve a ete presentee rdgulierement, 
et le juge Whealy n’a pas conclu qu’il s’agissait ^ 
d’une mauvaise facon de proceder. Dans les con¬ 
testations constitutionnelles, une telle preuve peut w 
etre cruciale pour permettre au tribunal de rendre 'o 
une decision. En outre, lorsque la vie ou la mort ^ 
d’un enfant depend de la decision d’un juge, le □ 
temoignage de medecins experts est non seulement § 
pertinent, mais encore souvent essentiel. C’etait le 
cas en l’espece sur ces deux aspects. 

Le fait que l’Etat ait repondu a une contestation 180 
constitutionnelle, que ce soit a titre d’intervenant 
ou de partie au litige, en F absence, comme c’est le 
cas ici, de toute impropriete, ne saurait justifier la 
condanmation aux depens de la partie qui obtient 
gain de cause. En outre, ce facteur n’est pas au 
nombre de ceux qui doivent etre consideres en 
application de la regie 57.01. Enfin, on imagine 
facilement 1’avalanche qui serait declenchee si 
Faction de l’fitat etait un facteur a considerer dans 
la repartition des depens. L’action de l’Etat existe 
dans la plupart des affaires criminelles et constitu¬ 
tionnelles notamment. En faire un facteur a consi¬ 
derer dans Fattribution de depens imposerait a 
l’fitat un fardeau insupportable qui s’ajouterait aux 
millions de dollars dejh consacres a Faide juri- 
dique. De plus, cela creerait un moyen de contour- 
ner les normes d’aide juridique. Par consequent, il 
y a lieu, en principe, de decourager un tel resultat. 

L’importance de l'affaire 

Les appelants soutiennent que Fimportance pour 1X1 
toute la province ou Fimportance nationale de 
cette affaire etait un facteur qu’il convenait de con¬ 
siderer en condamnant aux depens Fintervenant, le 
procureur general de F Ontario. 

La regie 57.01 (l)d) precise que «Fimportance 182 
des questions en litige» est un facteur dont le tribu¬ 
nal peut tenir compte en accordant des depens 
(voir, par exemple, Janigan c. Harris (1989), 70 
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(H.C.), at p. 27 (per Bell Oyen J.)). However, as 
Orkin observes ( The Law of Costs, supra, at pp. 
2-31 and 2-32, para. 205.2(2)), this factor seems to 
be much more relevant with respect to whether 
costs should be awarded at all, rather than with 
respect to whether costs should be awarded against 
a successful party: 

(d) Other cases. An action or motion may be disposed 
of without costs when the question involved is a new 
one, not previously decided by courts on the theory that 
there is a public benefit in having the court give a deci¬ 
sion; or where it involves the interpretation of a new or 
ambiguous statute; or a new or uncertain or unsettled 
point of practice; or where there were no previous 
authoritative ridings by courts; or decided cases on 
point; or where an application concerned a matter of 
public interest and both parties acted in complete good 
faith; or where both sides operated with public funds; or 
where the practice was altered by a recent English deci¬ 
sion; or the case involved difficult and sensitive issues 
of fact; or on an application by a charitable institution 
for exemption from a real property assessment; or where 
the action was a test case; or where it was desirable to 
resolve a conflict in the case law. [Footnotes omitted; 
emphasis added.] 


Furthermore, in my view, this case is not a “test 
case”. Accordingly, the “test case” factor plays no 
role here and cannot be a factor in justifying the 
making of an order for costs against the successful 
Attorney General for Ontario. In any event, the 
jurisprudence favours the position that no costs 
should be awarded in a “test case” (see, inter alia: 
Poizerv. Ward, [1947] 4 D.L.R. 316 (Man. C.A.), 
at p. 325 (per Bergman J.A.); and Orkin, The Law 
of Costs, supra, at p. 2-32, para. 205.2(2)). 


In addition, it is important to note that the Onta¬ 
rio Court of Appeal, while highlighting the impor¬ 
tance of this case and the findings made by 
Whealy Dist. Ct. J, regarding the constitutional 
issue, still ordered that there should be no costs on 
the appeal and the cross-appeal. This position, in 
my view, is somewhat inconsistent with the Onta- 


O.R. (2d) 5 (H.C.), a la p. 27 (le juge Bell Oyen)). 
Toutefois, comme le signale Orkin (The Law of 
Costs, op. cit., aux pp. 2-31 et 2-32, par. 205.2(2)), 
ce facteur semble etre beaucoup plus pertinent 
quant a savoir simplement s’il y a lieu d’accorder 
des depens, que quant a savoir s’il y a lieu de con- 
damner aux depens la partie qui obtient gain de 
cause: 

O 

[TRADUCTION] d) Autres affaires. Une action ou une 
requete peut etre tranchee sans depens dans les cas sS£L- 
vants: la question soulevee est nouvelle et les tribunaux 
ne Font jamais tranchee en supposant qu’il y a un avan- 
tage public a ce que le tribunal rende une decision; efjje 
met en cause Finterpretation d’une loi nouvelle j!m 
ambigue, ou encore un point de pratique nouveau, incfei- 
tain ou non regie; aucun prec6dent n’a ete etabli par jj§s 
tribunaux; aucune jurisprudence n’existe sur ce point0a 
demande concemait une question d’interet public et les 
deux parties ont agi en toute bonne foi; les deux parties 
ont utilise les deniers publics; la pratique a ete modifiee 
par une decision anglaise recente; F affaire souleve des 
questions de fait difficiles et delicates; il s’agit d’une 
demande d’exemption devaluation fonciere presentee 
par un organisme de bienfaisance; Faction est un cas 
type; ou il etait souhaitable de regler un conflit dans la 
jurisprudence. [Notes en bas de page omises; je sou- 
ligne.] 

En outre, j’estime que la presente affaire n’est 
pas un «cas type». Par consequent, ce facteur ne 
joue pas ici et ne saurait justifier la condamnation 
aux depens du procureur general de T Ontario qui a 
obtenu gain de cause. Quoi qu’il en soit, la juris¬ 
prudence privilegie la position suivant laquelle 
aucuns depens ne devraient etre accordes dans un 
«cas type» (voir, notamrnent, Poizer c. Ward, 
[1947] 4 D.L.R. 316 (C.A. Man.), a la p. 325 (le 
juge Bergman), et Orkin, The Imw of Costs, op. 
cit., h la p. 2-32, par. 205.2(2)). 

De plus, il importe de rappeler que, tout en sou- 
lignant Pimportance de la presente affaire et les 
conclusions du juge Whealy de la Cour de district 
concemant la question constitutionnelle, la Cour 
d’appel de 1’Ontario a quand meme decide qu’il ne 
devrait y avoir aucune attribution de depens quant 
a l’appel et a l’appel incident. Cette position de la 
Cour d’appel de T Ontario est, a mon sens, quelque 
peu incompatible avec son hesitation a intervenir 
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rio Court of Appeal’s reluctance to intervene in 
Whealy Dist. Ct. J.’s award of costs. 

Besides, it is not apparent to me that this case 
actually raises issues of sufficient national impor¬ 
tance to justify awarding costs against a successful 
intervener. While this case was framed as a Char¬ 
ter challenge, the parties themselves had agreed 
that if the life of the child was threatened and there 
was an emergency, the CAS was entitled to inter¬ 
vene and the blood transfusions were appropriate. 
Thus this case was really decided on the basis of 
expert evidence and on the specific facts of the 
case. The constitutional challenge was totally with¬ 
out foundation and could not have succeeded 
unless there was such a factual background. 


Moreover, it would not be in the interest of jus¬ 
tice or in the interest of the administration of jus¬ 
tice to hold that the fact that a case raises an issue 
of national importance is in and of itself sufficient 
to justify awarding costs against a successful party, 
in this case an intervener. If this were so, Attor¬ 
neys General could potentially have to bear the 
costs in every litigation involving important issues 
of law, constitutional matters or issues of public 
interest. 


Finally, the fact that the appellants raised a 
Charter issue does not in and of itself make their 
case one of particular importance. All cases are 
important per se. They are important for the par¬ 
ties, they are important to the public and to the 
law. What must be considered is what makes a 
case sufficiently important to warrant special treat¬ 
ment. According to the ICON Case Management 
Statistics of the Program Development Branch of 
the Ministry of the Attorney General for Ontario, 
the Ontario Court (Provincial Division), from 
which the present appeal initially originated, heard 
808 cases in 1992 involving Charter-related chal¬ 
lenges, and 836 in 1993. These numbers speak for 
themselves and support the fact that a Charter- 
related. challenge is simply not in and of itself suf- 


dans T attribution de depens faite par le juge 
Whealy. 

Du reste, il ne m’apparait pas que la presente 185 
affaire souleve vraiment des questions d’impor- 
tance nationale suffisantes pour justifier la con- 
damnation aux depens d’un intervenant qui obtient 
gain de cause. Bien que la presente affaire ait en 
fait 6t6 presentee comme une contestation fondee 
sur la Charte, les parties ont elles-memes convenu 
que la vie de 1’enfant etait en danger et qu’il y 
avait urgence, que la CAS avait le droit d’interve- 
nir et que les transfusions sanguines etaient indi- 
quees. Ainsi, la presente affaire a ete veritablement 
tranchee en fonction des temoignages d’experts et 
de ses faits precis. La contestation constitution- 
nelle n’avait aucun fondement et n’aurait pu etre 
fructueuse qu’en presence d’un tel contexte fac- 
tuel. 

En outre, il ne serait pas dans Tinteret de la jus- 186 
tice ni dans celui de T administration de la justice 
de conclure que le fait qu’une affaire souleve une 
question d ! importance nationale est suffisant en soi 
pour justifier la condamnation aux depens d’une 
parti e qui obtient gain de cause, en T occurrence un 
intervenant. Si c’etait le cas, les procureurs gene- 
raux risqueraient de devoir assumer les depens 
dans tous les litiges soulevant d’importantes ques¬ 
tions de droit, des questions constitutionnelles ou 
des questions d’interet public. 

Enfin, le fait que les appelants aient souleve une 187 
question relative a la Charte ne confere pas en soi 
une importance particuliere a leur cas. Toutes les 
affaires sont importantes en soi. Elies sont impor- 
tantes pour les parties, pour le public et pour le 
droit. Ce qu’il faut considerer, c’est ce qui rend 
une affaire suffisamment importante pour justifier 
un traitement special. Suivant les statistiques sur la 
gestion des instances du RIB de la Direction de 
1’Elaboration des programmes du ministere du Pro- 
cureur general de TOntario, la Cour de 1’Ontario 
(Division provinciale), ou le present litige a pris 
naissance, aentendu, en 1992, 808 affaires mettant 
en cause des contestations liees a la Charte, et 836 
en 1993. Ces chiffres parlent d’eux-memes et 
appuient le fait qu’une contestation liee a la Charte 
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ficient to be a basis for awarding costs against a 
successful party. 

I conclude, therefore, that Whealy Dist. Ct. J. 
erred in the exercise of the discretion conferred on 
him by Rule 57.01(1) when he stated that the 
national importance of the case before him war¬ 
ranted the ordering of costs against the intervening 
Attorney General for Ontario. 

Constitutional Challenge 

Tarnopolsky J.A. suggested that an award of 
costs against the Attorney General for Ontario 
might be justified by the fact that the appellants 
challenged the state on the basis of freedom of 
religion, a “fundamental freedom” guaranteed by s. 
2(a) of the Charter. With respect, I disagree. 


While it could be argued that the constitutional 
nature of the appellants’ challenge is covered by 
Ontario Rule 57.01(l)(d), which makes “the 
importance of the issues” a relevant factor in 
awarding costs, this does not mean that the sole 
fact that an individual alleges an infringement of a 
right or a freedom guaranteed by the Charter is in 
and of itself sufficient to attract an exception to the 
general rule as to costs. To hold otherwise would 
mean that all accused or individuals challenging a 
statute on Charter grounds would be entitled to an 
award of costs against the state. The fact that the 
right or freedom in question can be characterized 
as “fundamental”, or otherwise, has no bearing on 
the issue. General rules, such as the principle that 
unsuccessful parties must bear their own costs, are 
not invalidated by the fact dial rights, even “funda¬ 
mental” rights, are being raised by the parties, 
except, perhaps, as discussed previously, where the 
government’s intent is to have a Charter issue 
decided in the public interest. In this case, how¬ 
ever, the main interests at stake were those of the 
appellants and they were not successful. 


n’est tout simpleinent pas suffisante en soi pour 
justifier la condamnation aux depens de la partie 
qui obtient gain de cause. 

Je conclus done que le juge Whealy de la Cour 
de district a commis une erreur en excryant le pou- 
voir discretionnaire qui lui est confere par la regie 
57.01(1), lorsqu’il a dit que l’importance nationale 
de l’affaire dont il etait saisi justifiait de conda^rr- 
ner aux depens l’intervenant le procureur general 
de I’Ontario. 

LD 

Contestation constitutionnelle 

□ 

Le juge Tarnopolsky de la Cour d’appel a laisse 
entendre que la condamnation aux depens du pig,- 
cureur general de 1’Ontario pourrait etre justifi§£ 
par le fait que les appelants se sont attaques^a 
l’Etat en invoquant la liberte de religion, une 
«liberte fondamentale» garantie par Tal. 2a) de la 
Charte. En toute deference, je ne suis pas d’ac¬ 
cord. 

Meme si on pouvait soutenir que la nature cons¬ 
titutionnelle de la contestation des appelants est 
visee par la regie 57.01 (l)rZ) de 1’Ontario, qui fait 
de 1’importance des questions en litige» un fac- 
teur pertinent pour accorder des depens, cela ne 
signifie pas que le seul fait qu’un particular 
allegue la violation d’une liberte ou d’un droit 
garantis par la Charte soil suffisant en soi pour 
entrainer une exception a la regie general e en 
matiere de depens. Conclure autrement signifierait 
que tous les accuses ou particuliers qui se fondent 
sur la Charte pour contester une loi auraient droit a 
ce que l’Etat soit condamnd aux depens. Le fait 
que le droit ou la liberte en question puissent etre 
qualifies de «fondamentaux» ou autrement n’a 
aucune incidence sur la question. Les regies gene- 
rales, comme le principe selon lequel les parties 
qui perdent doivent assumer leurs propres depens, 
ne sont pas invalidees du seul fait que des droits, 
memes «fondamentaux», soient invoques par les 
parties, sauf peut-etre, comme nous l’avons vu pre- 
cedemment, lorsque le gouvemement veut qu’une 
question relative a la Charte soit tranchee dans 
Tinteret public. En l’espece, toutefois, les princi- 
paux interets en jeu etaient ceux des appelants qui 
n’ont pas obtenu gain de cause. 
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Therefore, I cannot agree with Tamopolsky J.A. 
that this case, given its facts, raised issues which 
were of such a fundamental nature so as to warrant 
the awarding of costs against the intervener Attor¬ 
ney General for Ontario, a successful party. 


The Complexity of the Proceeding 

Ontario Rule 57.01(l)(c) states that the “com¬ 
plexity of the proceeding” is a factor that the court 
may consider in awarding costs. One possible 
basis for Whealy Dist. Ct. J.’s award of costs is 
expressed in the following extract of his decision: 

This case proceeded in a most unusual fashion and 
laborious manner for all concerned, and I am not awar e 
of any cases where a first level appeal from a decision 
of a trial judge has gone this circuitous route and ended 
up with the appeal being transformed into what amounts 
to a re-trial on fresh evidence. [Emphasis added.] 

However, the “unusual” course taken by these pro¬ 
ceedings had nothing to do with the intervener. In 
fact, the “unusual” proceedings were ordered by 
the Ontario Court of Appeal (Grange and Krever 
JJ.A., Griffiths J.A. dissenting) to remedy the 
errors of Webb Dist. Ct. J. Thus, if anyone is to 
bear the blame for the unusual proceedings, it 
would be the Ontario Court of Appeal, not the 
intervener. 


The intervener’s interest in the proceedings was 
simply to uphold the validity of a piece of legisla¬ 
tion and to prevent the death of an infant. In order 
to do so, in the District Court appeal before 
Whealy Dist. Ct. J., the Attorney General for Onta¬ 
rio called six of the respondent CAS’s eight 
experts and cross-examined the appellants’ expert 
witnesses. There is no indication in the record that 
the appellants objected to the examination of these 
witnesses by the Attorney General for Ontario, nor 
is there any indication that Whealy Dist. Ct. J. 
found such evidence inappropriate. The fact that 
the proceedings in the District Court constituted a 
lengthy re-trial where fresh evidence was adduced, 


En consequence, je ne puis etre d’accord avec le 191 
juge Tamopolsky pour dire que, compte tenu de 
ses faits, la presente affaire soulevait des questions 
de nature fondamentale au point de justifier la con- 
damnation aux depens de l’intervenant, le procu- 
reur general de 1’Ontario, qui a obtenu gain de 
cause. 

La complexity de l’instance 

La regie 57.01(l)c) de 1’Ontario prescrit que le 
«degre de complexite de l’instance» est un facteur 
dont la cour peut tenir compte en accordant des 
depens. L’un des motifs susceptibles de justifier 
1’attribution de depens faite par le juge Whealy est 
expose dans 1’extrait suivant de sa decision: 

[TRADUCTION] L’affaire s’est deroulee de la fagon la 
plus inhabituelle et ardue pour tous les interesses et je 
ne suis au courant d’aucune affaire oil l’appel de pre¬ 
mier niveau interjete a l’encontre d’une decision d’un 
juge de premiere instance a empruntd ce detour pour 
finir par se transformer en ce qui equivaut a un nouveau 
proces fonde sur une nouvelle preuve. [Je souligne.] 

Toutefois, le parcours «inhabituel» emprunte par 
ces procedures n’avait rien a voir avec l’interve- 
nant. En fait, les procedures «inhabituelles» ont ete 
ordonnees par la Cour d’appel de 1’Qntario (les 
juges Grange et Krever, le juge Griffiths etant dis¬ 
sident) pour remedier aux erreurs commises par le 
juge Webb de la Cour de district. Done, si quel- 
qu’un doit assumer le blame a cet egard, ce doit 
etre la Cour d’appel de 1’Ontario, et non l’interve- 
nant. 

L’intervenant dans l’instance avait simplement 193 
interet a faire confirmer la validite d’une mesure 
legislative et a eviter la mort d’une enfant en bas 
age. A cette fin, dans l’appel devant le juge 
Whealy de la Cour de district, le procureur general 
de 1’Ontario a appele six des huit temoins experts 
de l’intimee, la CAS, et contre-interroge les 
temoins experts des appelants. Rien dans le dossier 
n’indique que les appelants se soient opposes a 
1’interrogatoire de ces temoins par le procureur 
general de 1’Ontario, ni que le juge Whealy ait 
conclu que ces temoignages n’etaient pas appro- 
pries. Le fait que les procedures devant la Cour de 
district aient constitue un long nouveau proces oil 
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as directed by the Ontario Court of Appeal, cannot 
be a source of reproach to the Attorney General for 
Ontario and cannot serve as a basis for the order of 
Whealy Dist. Ct. J. Quite the contrary, it was two 
of the appellants’ witnesses that Whealy Dist. Ct. 
J. found “not too helpful” and one of their other 
witnesses that, according to Whealy Dist. Ct. J., 
“did not materially advance” either position put 
before the Court. No adverse or otherwise 
unfavourable comments were made as regards the 
Attorney General’s witnesses. Consequently, the 
unusual nature and the complexity of the proceed¬ 
ings are, in my view, totally irrelevant as a basis 
for Whealy Dist. Ct. J.’s order as to costs on the 
facts of this case. 


Besides, it is not evident to me that the present 
case was actually unusual in its proceedings. 
Admittedly, the proceedings might have been more 
lengthy than perhaps anticipated by the District 
Court Justice. A total of 18 witnesses were called, 
ten by the appellants and eight by the respondents 
CAS and the Official Guardian for Sheena B. The 
Attorney General for Ontario, then intervener, 
called only six of the respondents’ eight expert 
witnesses and cross-examined the appellants’ 
expert witnesses. The District Court appeal was 
heard over a period of 20 days, in November and 
December 1988. This, however, is not unusual for 
a trial, particularly when dealing with a case where 
medical expertise is essential to the decision. 


Moreover, the Attorney General for Ontario 
cannot be held accountable for the fact that the 
Ontario Court of Appeal allowed the appeal, 
launched by the appellants, from Webb J.’s judg¬ 
ment and referred all the issues back to the District 
Court. New trials axe ordered in countless cases 
and lengthy proceedings are far from unusual. The 
fact that the case went up to the Ontario Court of 
Appeal which then ordered a new trial cannot be 
characterized as “unusual” for the purpose of 
awarding costs against a successful party, an inter¬ 
vener. 


une nouvelle preuve a etd produite, comme 1’avait 
ordonne la Cour d’appel de l’Ontario, ne peut etre 
une source de reproches envers le procureur gene¬ 
ral de 1’Ontario et ne peut servir de fondement a 
l’ordonnance du juge Whealy. Tout au contraire, 
c’est le temoignage de deux temoins des appelants 
que le juge Whealy a juge «pas tres utile» et l’un 
de leurs autres temoins qui, selon le juge Whealy, 
«n’a pas fait avancer sensiblement» l’une cgu 
1’autre position soumise a la cour. Les temoins ^u 
Procureur general n’ont fait l’objet d’aucun coni- 
mentaire defavorable ou par ailleurs negatif. En 
consequence, j’estime que la nature inhabituelletet 
la complexity des procedures ne peuvent aucule¬ 
nient fonder l’ordonnance du juge Whealy quant 
aux depens compte tenu des faits de l’espece. g 

<j> 

De plus, il n’est pas evident, a inon sens, que les 
procedures de la presente affaire ont ete veritable- 
ment inhabituelles. Certes, il se pourrait qu’elles 
aient ete plus longues que ne l’avait peut-etre 
prevu le juge de la Cour de district. Au total, 18 
temoins ont ete appeles, dont dix par les appelants 
et huit par les intimes, la CAS et le tuteur public de 
Sheena B. Le procureur general de l’Ontario, alors 
intervenant, n’a appele que six des huit temoins 
experts des intimes et a contre-interroge les 
temoins experts des appelants. L’appel devant la 
Cour de district s’est echelonne sur une peri ode de 
20 jours, en novembre et en decembre 1988, ce 
qui, toutefois, n’est pas inhabitue] pour un proces, 
particulierement lorsque I’expertise medicale est 
essentielle a la decision. 

Par ailleurs, le procureur general de l’Ontario ne 
saurait etre tenu responsable du fait que la Cour 
d’appel de 1’Ontario a accueilli 1’appel interjetd par 
les appelants contre la decision du juge Webb et 
renvoye toutes les questions a la Cour de district. 
On ordonne la tenue d’un nouveau proems dans 
d’innombrables cas et les longues procedures sont 
loin d’etre inhabituelles. Le fait que l’affaire se 
soit rendue a la Cour d’appel de 1’Ontario, qui a 
alors ordonne un nouveau proces, ne saurait etre 
qualifie d’«inhabituel» aux fins de la condamna- 
tion aux depens de la partie qui obtient gain de 
cause, a savoir un intervenant. 
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I, therefore, cannot see how Whealy Dist. Ct. J. 
could have come to the conclusion that the present 
case proceeded in a “most unusual fashion”, absent 
any other indication in the record than the fact that 
the hearing was lengthy and proceeded as a trial de 
novo before an appellate jurisdiction. If that was 
unusual, it was not so for the purpose of awarding 
costs to an intervener whose conduct was not the 
subject of reproach. 

The Totality of the Factors 

None of the factors identified by Whealy Dist. 
Ct. J. to justify his award of costs against an inter¬ 
vener who was a successful party, here the Attor¬ 
ney General for Ontario, stand on the facts of this 
case nor can any of them be sufficient per se to 
justify the exercise of the court’s discretion to 
award costs against the Attorney General for Onta¬ 
rio, a successful party. The additional factor dis¬ 
cussed by Tamopolsky J.A. is also not sufficient to 
justify the impugned costs order. This is not to say 
that the importance of a case, its complexity and 
the constitutional nature of a challenge could never 
be appropriate factors to consider in ordering costs 
against a successful party. They may be in a 
“proper case”. This case is not one of them, in my 
view. Even taken together, all the factors consid¬ 
ered by Whealy Dist. Ct. J. and Tarnopolsky J.A. 
could not make this case a proper one to allow a 
departure from the general rule as to costs. To hold 
otherwise, as Houlden J.A. noted, would be to cre¬ 
ate a dangerous precedent, particularly in an era of 
heavy Charter litigation involving to a great exten t 
the provincial and federal Attorneys General as 
interveners as of right. Eliminating the relative 
resources of the parties as a relevant factor and 
misconduct here, there was nothing unusual about 
this case for the purpose of awarding costs. State 
action and the importance of the case based on the 
sole fact that the constitutionality of a piece of leg¬ 
islation was challenged on the ground of a funda¬ 
mental right guaranteed by the Charter are simply 
not sufficient factors to trigger the exercise of a 
court’s discretion to award costs against a success- 


Je ne vois done pas comment le juge Whealy 
aurait pu en venir a la conclusion que la presente 
affaire s’est deroulee «de la facon la plus inhabi- 
tuelle», sans aucune autre indication dans le dos¬ 
sier que le fait que 1’audition a et 6 longue et 
qu’elle a pris la forme d’un nouveau proces devant 
une juridiction d’appel. Si cela etait inhabituel, ce 
ne 1 ’etait pas aux fins de l’attribution de depens a 
un intervenant dont la conduite etait irreprochable. 

L’ensemble des facteurs 

Aucun des facteurs enonces par le juge Whealy 
pour justifier sa condamnation aux depens de 1’in¬ 
tervenant qui a obtenu gain de cause, en 1’occur¬ 
rence le procureur general de F Ontario, ne tient eu 
egard aux faits de la presente affaire, ni n’est suffi- 
sant en soi pour justifier l’exercice du pouvoir dis- 
cretionnaire de la cour de condamner aux depens le 
procureur gdneral de F Ontario qui a obtenu gain de 
cause. L’autre facteur analyse par le juge Tamo¬ 
polsky ne suffit pas non plus pour justifier l’adju- 
dication de depens attaquee. Cela ne signifie pas 
que l’importance d’une affaire, sa complexity et la 
nature constitutionnelle d’une contestation ne 
pourraient jamais etre des facteurs a considerer 
pour condamner aux depens une partie qui obtient 
gain de cause. Ils peuvent l’etre, «le cas echeant». 
A mon avis, ce n’est pas le cas en l’cspece. Meme 
consideres ensemble, tons les facteurs dont les 
juges Whealy et Tamopolsky ont tenu compte ne 
pourraient permettre en l’espece une derogation a 
la regie generate en matiere de depens. Conclure 
autrement, comme le juge Houlden 1’a signals, 
creerait un dangereux precedent, particulierement a 
Fere ou de nombreux litiges fondes sur la Charle 
mettent en cause, dans une large mesure, les procu- 
reurs generaux provinciaux et federal en leur qua- 
lite d’intervenants de plein droit. Abstraction faite 
de facteurs non pertinents comme les ressources 
relatives des parties et l’inconduite ici, il n’y avait 
rien d’inhabituel dans la presente affaire aux fins 
de l’attribution de depens. L’action de l’Etat et 
1’importance de Faffaire, decoulant du seul fait que 
la constitutionnalite d’une mesure legislative etait 
contestee en fonction d’un droit fondamental 
garanti par la Charte, ne sont simplement pas des 
facteurs suffisants pour declencher l’exercice du 
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ful party, an intervener as of right at that, absent 
misconduct on his part. 


I agree with Houlden J.A. when he says 
(at p. 360): 

Since the appellants were challenging the constitu¬ 
tional validity of the Child Welfare Act, s. 122 of the 
Courts of Justice Act, 1984, S.O. 1984, c. 11 (now s. 
109 of the Courts of Justice Act, R.S.O. 1990, c. C.43), 
required notice to be served on the Attorney General of 
Ontario. By s. 122(4), the Attorney General was entitled 
to adduce evidence and to make submissions to the 
court in respect of the constitutional question. Notice 
was given to the Attorney General for Ontario by the 
appellants as required by s. 122. The Attorney General 
intervened to defend the validity of the legislation and 
was successful before Judge Whealy in upholding its 
validity. It would, in my opinion, create a dangerous 
precedent to award costs against the Attorney General 
in these circumstances. 

Goodman J.A.’s reluctance to interfere with the 
trial judge’s exercise of discretion, although per¬ 
haps understandable as a rule, was not warranted 
here since Whealy Dist. Ct. J.’s reasons in that 
regard were not based on proper considerations 
given the circumstances of this case. 


To put it frankly, I cannot avoid being left with 
the impression that, as a judge sitting on appeal, 
Whealy Dist. Ct. J. was unhappy to have to hear 
the case as if he was sitting as a trial judge. His 
reference to the length of the case and the number 
of witnesses, which is in no way unusual at trial 
but somehow unusual on appeal, has led me to the 
conclusion that this was the main reason for 
awarding costs as he did. However, this turn of 
events, as I said earlier, has nothing to do with the 
Attorney General for Ontario, but was the result of 
the order of the Ontario Court of Appeal, an appeal 
brought by the appellants themselves. In any event, 
this would not be a proper consideration in a mat¬ 
ter of costs. 


pouvoir discretionnaire d’un tribunal de condam- 
ner aux depens la partie qui obtient gain de cause, 
a savoir un intervenant de plein droit, en 1’absence 
d’inconduite de sa part. 

Je suis d’accord avec le juge Houlden lorsqu’il 
dit (a la p. 360): 

[TRADUCTION] Puisque les appelants contestaienOla 
constitutionnalite de la Child Welfare Act, Fart. 12^1e 
la Loi de 1984 sur les tribunaux judiciaires, L.O. 19^4, 
ch. 11 (maintenant Fart. 109 de la Loi sur les tribunaux 
judiciaires, L.R.O. 1990, ch. C.43), exigeait la significa¬ 
tion d’un avis au procureur general de l’Ontario. Mx 
termes du par. 122(4), le Procureur general avait le dgit 
de presenter a la cour une preuve et des observations 
relatives a la question constitutionnelle. Conformengtit 
a Fart. 122, les appelants ont signifie un avis au procu¬ 
reur general de l’Ontario. Ce dernier est intervenu pour 
defendre la validite de la mesure legislative et il a reussi 
devant le juge Whealy a en faire confirmer la validite. A 
mon avis, condamner aux depens le Procureur general, 
dans ces circonstances, creerait un dangereux precedent. 

L’hesitation du juge Goodman a intervenir dans 
I’exercice du pouvoir discretionnaire du juge de 
premiere instance, quoique peut-etre comprehensi¬ 
ble en regie generale, n’etait pas justifiee en Fes- 
pece puisque les motifs du juge Whealy a cet egard 
n’etaient pas fondes sur des considerations perti- 
nentes etant donne les circonstances de F affaire. 

A vrai dire, je ne puis m’empecher d’avoir l’im- 
pression qu’a titre de juge siegeant en appel, le 
juge Whealy etait mal a l’aise d’avoir a entendre 
Faffaire comme s’il etait un juge de premiere ins¬ 
tance. Sa reference a la longueur de Faffaire et au 
nombre de temoins, qui n’est aucunement inhabi- 
tuelle en premiere instance, mais quelque peu 
inhabituelle en appel, m’a amende a conclure que 
c’est principalement pour cette raison qu’il a 
accorde des depens comme il Fa fait. Toutefois, 
comme je Fai mentionne precedemment, cette 
toumure des evenements n’a lien a voir avec le 
procureur general de FOntario, mais resuite de 
Fordonnance rendue par la Cour d’appel de FOn¬ 
tario a la suite d’un appel inteijete par les appe¬ 
lants eux-memes. Quoi qu’il en soit, il ne s’agirait 
pas d’un facteur pertinent en matiere de depens. 
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V — Conclusion 

This Court has jurisdiction to entertain a chal¬ 
lenge to the exercise of judicial discretion when 
such discretion is not properly exercised. As far as 
awards of costs are concerned, s. 47 of the 
Supreme Court Act specifically grants the Court a 
wide discretion as to lower courts’ costs order. 


While it is true that courts of appeal should not 
in general interfere with a trial court’s exercise of 
discretion, this rule is not absolute. The exceptions 
cover cases where that discretion has not been 
exercised judicially and judiciously. Among 
others, these are cases where relevant factors were 
not taken into account, insufficient or excessive 
weight was given to relevant factors, there was 
misconduct, the decision was capricious or arbi¬ 
trary, etc. 

With respect to costs, the rule is that they are 
generally awarded to a successful party, absent 
misconduct on his or her part. This rule, however, 
is also not absolute. Rule 57.01 of the Ontario 
Rules provides a list of factors (the amount 
claimed and the amount recovered in the proceed¬ 
ing, the complexity of the proceeding, the impor¬ 
tance of the issues, etc.) for a judge to consider in 
the exercise of his or her discretion with respect to 
an order for costs. According to Rule 57.01, costs 
can even be ordered against a successful party in a 
“proper case”. This case, however, was not such a 
“proper case”, given all of the circumstances and 
in spite of the fact that it was a constitutional chal¬ 
lenge based on a fundamental freedom guaranteed 
by the Charter. The trial was not an unusual one 
for the purpose of awarding costs, the intervention 
of the Attorney General for Ontario was a proper 
one and no finding of misconduct was made 
against him. 

The Attorney General for Ontario and the Attor¬ 
ney General of Canada have a right to intervene in 
such cases and the Attorney General for Ontario 
did intervene here to defend the constitutional 


V — Conclusion 

Notre Cour est competente pour entendre une 201 
contestation de I’exercice d’un pouvoir discretion- 
naire judiciaire lorsque ce pouvoir n’est pas exerce 
correctement. Quant a l’attribution de depens, l’art. 

47 de la Loi sur la Cour supretne accorde explici- 
tement a la Cour un large pouvoir discretionnaire a 
l’egard des ordonnances que les juridictions infe- o 
rieures rendent en matiere de depens. 

S’il est vrai que les tribunaux d’appel ne 202 
devraient pas, en general, intervenir dans 1’exer- — 
cice du pouvoir discretionnaire d’un tribunal de c 
premiere instance, cette regie n’est pas absolue. o 
Les exceptions visent les cas oh ce pouvoir discre- g 
tionnaire n’a pas ete exerce judiciairement et judi- c» 
cieusement. Ce sont, notamment, les cas ou des 
facteurs pertinents n’ont pas 6t6 consideres, ou on 
a accorde un poids insuffisant ou excessif a des 
facteurs pertinents, ou il y a eu inconduite, ou la 
decision etait capricieuse ou arbitraire, etc. 

En ce qui conceme les depens, la regie veut 203 
qu’ils soient generalement accordes a la partie qui 
obtient gain de cause, en l’absence d’inconduite de 
sa part. Cette regie n’est toutefois pas absolue elle 
non plus. La regie 57.01 des Regies de 1’Ontario 
enumere une liste de facteurs (le montant demande 
dans l’instance et le montant obtenu, la complexity 
de l’instance, l’importance des questions en litige, 
etc.) qu’un juge doit considerer dans l’exercice de 
son pouvoir discretionnaire en matiere de depens. 

Aux termes de la regie 57.01, merne la partie qui 
obtient gain de cause peut etre condamnee aux 
depens, «le cas echeant». Toutefois, il ne convient 
pas en l’espece de le faire, compte tenu de toutes 
les circonstances et en depit du fait qu’il s’agissait 
d’une contestation de nature constitutionnelle fon- 
dee sur une liberte fondamentale garantie par la 
Charte. Le proces n’etait pas inhabituel aux fins de 
l’attribution de depens, 1’intervention du procureur 
general de T Ontario etait legitime et aucune con¬ 
clusion d’inconduite n’a dtd tiree a son sujet. 

Le procureur general de I’Ontario et le procu- 204 
reur general du Canada ont le droit d’intervenir en 
pareils cas et le procureur general de 1’Ontario est 
effectivement intervenu en l’espece pour defendre 
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validity of the Child Welfare Act. Absent miscon¬ 
duct and other relevant factors, an award of costs 
by the trial judge against the Attorney General for 
Ontario, who was successful at trial, was not war¬ 
ranted. 

For those reasons, I am of the view that Whealy 
Dist. Ct. J. erred in the exercise of the discretion 
conferred by s. 141(1) of the Courts of Justice Act, 
1984. 


As a result, I would allow the cross-appeal, 
reverse the judgment of the Ontario Court of 
Appeal on the issue of costs, award no costs on the 
appeal to the District Court and no costs on the 
appeal and the cross-appeal to the Ontario Court of 
Appeal, the whole without costs. 

The following are the reasons delivered by 

Sopinka J, — I have read the reasons for judg¬ 
ment herein of the Chief Justice and of Justice 
La Forest and the joint reasons of Justices 
Iacobucci and Major. With respect to the issue 
raised in the first constitutional question, I would 
adopt the approach followed by Tarnopolsky J.A. 
in the Court of Appeal ((1992), 10 O.R. (3d) 321) 
who in turn relied on the judgment of La Forest J. 
in R. v. Jones, [1986] 2 S.C.R. 284. In Jones, as in 
this case, it was unnecessary to determine whether 
a liberty interest was engaged because the thresh¬ 
old requirement of a breach of the principles of 
fundamental justice was not met. In all other 
respects I agree with the reasons of La Forest J. I 
would answer the constitutional questions and dis¬ 
pose of the appeal and cross-appeal as he suggests. 


The reasons of Cory, Iacobucci and Major JJ. 
were delivered by 

Iacobucci and Major JJ. — We have read the 
reasons of Justice La Forest, and we agree with the 
result that there has been no unconstitutional viola¬ 
tion of the appellants’ rights, under either s. 7 or s. 
2(a) of the Canadian Charter of Rights and Free- 


la constitutionnalite de la Child Welfare Act. En 
1’absence d’inconduite et d’autres facteurs perti¬ 
nents, le juge de premiere instance n’etait pas justi- 
fie de condamner aux depens le procureur general 
de 1’Ontario qui a oblenu gain de cause au proces. 

Pour ces motifs, je suis d’avis que le juge 
Whealy de la Cour de district a connnis une erreur 
dans Pexercice du pouvoir discretionnaire confere 
par le par. 141(1) de la Loi de 1984 sur les trikp- 
naux judiciaires. 

ID 

En consequence, je suis d’avis d’accueillirrte 
pourvoi incident, d’infirmer Parret de la Cour 
d’appel de 1’Ontario sur la question des depens, de 
n’accorder aucuns depens quant a l’appel devanya 
Cour de district et quant a l’appel principal ega 
l’appel incident devant la Cour d’appel de 1’Onla- 
rio, le tout sans depens. 

Version francaise des motifs rendus par 

LE JUGE Sopinka — J’ai lu les motifs de juge- 
ment rediges en Pespece par le Juge en chef et le 
juge La Forest, de meme que ceux rediges conjoin- 
tement par les juges Iacobucci et Major. Quant au 
point souleve par la premiere question constitu- 
tionnelle, je souscrirais au point de vue adopte par 
le juge Tarnopolsky de la Cour d’appel ((1992), 10 
O.R. (3d) 321) qui s’est lui-meme fonde sur les 
motifs du juge La Forest dans 1’affaire R. c. Jones, 
[1986] 2 R.C.S. 284. Dans Jones, comme dans la 
presente affaire, il n’etait pas necessaire de deter¬ 
miner si un droit a la liberte etait en cause du fait 
que l’exigence preliminaire d’une violation des 
principes de justice fondamentale n’etait pas rem- 
plie. A tout autre egard, je souscris aux motifs du 
juge La Forest. Je repondrais aux questions consti- 
tutionnelles et trancherais le pourvoi principal et le 
pourvoi incident comme il propose de le faire. 

Version francaise des motifs des juges Cory, 
Iacobucci et Major rendus par 

Les juges Iacobucci et Major — Nous avons 
lu les motifs du juge La Forest et nous souscrivons 
a sa conclusion qu’il n’y a eu aucune violation 
inconstitutionnelle des droits des appelants, qu’ils 
soient garantis par 1’art. 7 ou par Pal. 2a) de la 




[1995] 1 R.C.S. 


B. (R.) c. children’s aid Les juges lacobucci et Major 


429 


doms. However, we respectfully disagree with 
La Forest J.’s reliance on s. 1 of the Charter and 
the principles of fundamental justice in s. 7 in 
order to establish the constitutionality of the 
repealed Child Welfare Act, R.S.O. 1980, c. 66. 
Instead, we conclude that the class of parents 
caught by s. 19(l)(£)(ix) of the Act simply cannot 
benefit from the protection of the liberty interest in 
s. 7 or freedom of religion encapsulated in s. 2(a) 
of the Charter. We therefore find the appellants 
incapable of crossing the first threshold of Charter 
analysis. There is thus no initial constitutional 
infringement and, consequently, no need to uphold 
any such infringement either through its conso¬ 
nance with fundamental justice or its status as a 
reasonable limit in a free and democratic society. 


Section 30(1) of the Child Welfare Act provides 
that a court may order a child to be committed to 
or subject to the care and custody of the Children’s 
Aid Society for a period of time not exceeding 12 
months. Section 30(1) is only triggered should the 
court deem the child to be “in need of protection”: 
in other words, falling into one of the categories 
established by s. 19. In the case at bar, the relevant 
provision is s. 19(l)(h)(ix), since it is upon this 
that Judge Main of the Provincial Court (Family 
Division) relied to determine that Sheena was a 
“child in need of protection”. Subparagraph (ix) 
provides as follows: 

(. b ) “child in need of protection” means, 


(ix) a child where the person in whose charge 
the child is neglects or refuses to provide 
or obtain proper medical, surgical or 
other recognized remedial care or treat¬ 
ment necessary for the child’s health or 
well-being, or refuses to permit such 
care or treatment to be supplied to the 
child when it is recommended by a 
legally qualified medical practitioner, or 
otherwise fails to protect the child ade¬ 
quately. 


Charte canadienne des droits et libertes. En toute 
deference, cependant, nous ne pouvons nous fon¬ 
der, comme il Fa fait, sur 1’article premier de la 
Charte et sur les principes de justice fondamentale 
enonces a Fart. 7 pour etablir la constitutionnalite 
de la Child Welfare Act, R.S.O. 1980, ch. 66, 
depuis lors abrogee. Nous concluons plutot que la 
categorie de parents visds par le sous-al. 
19(l)b)(ix) de la Loi ne peut simplement pas jouir 
de la protection du droit & la liberte garanii a Fart. 

7 ou de la liberte de religion consacree a Pal. 2a) 
de la Charte. Nous jugeons done que les appelants 
sont incapables de franchir la premiere etape d’une 
analyse fondee sur la Charte. Ainsi, il n’y a eu, au 
depart, aucune violation de la Constitution et, par- 
tant, il est inutile de maintenir une telle violation 
soil parce qu’elle respecte la justice fondamentale, 
soit parce qu’elle constitue une limite raisonnable 
dans une societe libre et democratique. 

En vertu du par. 30(1) de la Child Welfare Act, 209 
la cour peut ordonner qu’un enfant soit confie aux 
soins ou a la garde de la societe d’aide a l’enfance 
pour une periode n’excedant pas 12 mois. Le para- 
graphe 30(1) ne s’applique que si la cour estime 
que l’enfant a «besoin de protections en d’autres 
termes, s’il tombe dans Fune des categories eta- 
blies a Fart. 19. En l’espece, la disposition perti- 
nente est le sous-al. 19(l)h)(ix), puisque e’est en se 
fondant sur celui-ci que le juge Main de la Cour 
provinciale (Division de la famille) a determine 
que Sheena dtait [TRADUCTION] «une enfant ayant 
besoin de protection». Le sous-alinea (ix) se lit 
ainsi: 

b) [TRADUCTION] «enfant ayant besoin de protection» 

designe 


(ix) Fenfant qui est sous la responsabilite 
d’une personne qui neglige ou refuse de 
foumir ou de procurer les soins ou les 
traitements medicaux, chirurgicaux ou 
autres reconnus qui sont necessaires a la 
sante ou au bien-etre de l’enfant, ou qui 
refuse de permettre que ces soins ou trai¬ 
tements soient prodigues a l’enfant alors 
qu’ils sont recommandes par un medecin 
duinent qualifie, ou qui par ailleurs omet 
de proteger l’enfant adequatement. 
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To this end, parents or guardians caught by s. 
19(l)(h)(ix) will be those who neglect or refuse to 
provide medical care to the child in their charge 
when such treatment has been deemed necessary 
by a legally qualified medical practitioner. 


It is important to bear in mind that the impugned 
provisions of the Child Welfare Act are geared to 
the promotion of the health, safety and personal 
integrity of the child. To this end, although this 
appeal raises issues related to the right of parents 
to rear their children without undue influence by 
the state, it also touches on the s. 7 right of the 
child to life and security of the person. It is this 
perspective that we find absent from the reasons of 
La Forest J. As such, we are concerned by the fact 
that our colleague’s decision creates a situation in 
which the child’s right to life or security of the per¬ 
son is reduced to a limitation on the parents’ con¬ 
stitutionally protected ability to deny that child the 
necessities of life owing to parental liberty and 
freedom of religion. 


1. Section 7 

We find that the right to liberty embedded in s. 7 
does not include a parents’ right to deny a child 
medical treatment that has been adjudged neces¬ 
sary by a medical professional. Although the scope 
of “liberty” as understood by s. 7 is expansive, it is 
certainly not all-encompassing. This Court has 
unequivocally held that “liberty” is not synony¬ 
mous with unconstrained freedom: R. v. Edwards 
Books and Art Ltd., [1986] 2 S.C.R. 713 (per Dick¬ 
son C.J., at pp. 785-86). Such an interpretation of 
“liberty” flows from some of the prior decisions of 
this Court cited by La Forest J. in his reasons. Not 
all individual activity should immediately qualify 
as an exercise of “liberty” and hence be prima 
facie entitled to constitutional protection, subject 
only to the limits consonant with fundamental jus¬ 
tice or s. 1. For example, Wilson J. (in a passage 
relied upon by La Forest J. in his judgment in this 


A cette fin, les parents ou tuteurs vises par le 
sous-al. 19(l)h)(ix) seront ceux qui negligent ou 
refusent de foumir des soins medicaux a 1’ enfant 
dont ils ont la responsabilite lorsque ce traitement 
a ete juge necessaire par un medecin dument quali- 
fie. 

II importe de garder a 1’esprit que les disposi¬ 
tions contestees de la Child Welfare Act visept) a 
proinouvoir la sante, la securite et F integrity per¬ 
sonnel le de J’enfant. A cette fin, bien que le pre¬ 
sent pourvoi souleve des questions relatives mu 
droit des parents d’eduquer leurs enfants sans 
influence indue de la part de l’fjtat, il porte eg ali¬ 
ment sur le droit de 1’enfant a la vie et a la secuole 
de sa personne, que lui garantit l’art. 7. C’est^t 
aspect qui, a notre avis, fait defaut dans les mofifs 
du juge La Forest. Voila pourquoi, nous craignons 
que la decision de notre collegue cree une situation 
oil le droit de T enfant a la vie et a la securite de sa 
personne en sera reduit a une restriction de la capa¬ 
city des parents, garantie par la Constitution, de 
refuser a leur enfant les choses necessaries a la vie 
au nom de la liberte parentale et de la liberte de 
religion. 

1. Article 7 

Nous sommes d’avis que le droit a la liberte, 
consacre h l’art. 7, ne comprend pas un droit des 
parents de refuser h leur enfant un traitement medi¬ 
cal juge necessaire par un professional de la 
sante. Bien que de portee vaste, la «liberte» au 
sens de l’art. 7 n’est certainement pas absolue. 
Notre Cour a conclu sans Equivoque que «libertd» 
n’est pas synonyme d’absence totale de contrainte: 
R. c. Edwards Books and Art Ltd., [1986] 2 R.C.S. 
713 (le juge en chef Dickson, aux pp. 785 et 786). 
Cette interpretation de la «liberte» decoule de cer¬ 
tains arrets anterieurs de notre Cour, que le juge 
La Forest cite dans ses motifs. Ce ne sont pas 
toutes les activites individuelles qui devraient etre 
immediatement qualifiees d’exercice de «liberte», 
et, de ce fait, pouvoir, H premiere vue, beneficier 
de la protection de la Constitution, sous reserve 
seulement de limites conformes a la justice fonda- 
mentale ou a F article premier. Par exemple, dans 
Farret R. c. Jones, [1986] 2 R.C.S. 284, le juge 
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case) in R. v. Jones, [1986] 2 S.C.R. 284, remarked 
at p. 318: 

John Stuart Mill described it [liberty] as “pursuing our 
own good in our own way”. This, he believed, we 
should be free to do “ so long as we do not attempt to 
deprive others of theirs or impede their efforts to obtain 

it”. [Emphasis added.] 

This is clearly a case where Sheena’s right to 
liberty, security of the person, and potentially even 
to life is deprived. It is important to note that the 
abridgment of Sheena’s s. 7 rights operates inde¬ 
pendently from the question whether the parents 
honestly believe that their refusal to consent to the 
transfusion is in the best interests of the child, 
since such a refusal shall, according to the appel¬ 
lants, prevent her from being “defiled in the eyes 
of God”. Whether or not her parents’ motivations 
are well-intentioned, the physical effects upon 
Sheena of the refusal to transfuse blood are equally 
deleterious. 

We note that La Forest J. holds that “liberty” 
encompasses the right of parents to have input into 
the education of their child. In fact, “liberty” may 
very well permit parents to choose among equally 
effec tive types of medical treatment for their chil¬ 
dren, but we do not find it necessary to determine 
this question in the instant case. We say this 
because, assuming without deciding that “liberty” 
has such a reach, it certainly does not extend to 
protect the appellants in the case at bar. There is 
simply no room within s. 7 for parents to override 
the child’s right to life and security of the person. 


In any event, there is an immense difference 
between sanctioning some input into a child’s edu¬ 
cation and protecting a parent’s right to refuse their 
children medical treatment that a professional 
adjudges to be necessary and for which there is no 
legitimate alternative. The child’s right to life must, 
not be so completely subsumed to the parental lib¬ 
erty to make decisions regarding that child: Re 
R.K. (1987), 79 A.R. 140 (Prov. Ct. (Fam. Div.)), 
at p. 147. In our view, the best way to ensure this 


Wilson fait remarquer (dans un passage cite par le 
juge La Forest dans ses motifs en l’espece), a la 
p. 318: 

John Stuart Mill deceit cela [la liberte] ainsi: [TRADUC¬ 
TION] «rechercher notre propre bien, a notre fa£on». 

Nous devrions, pensait-il, etre libre de le faire « dans la 
mesure oil nous ne te nt ons pas de p river les autres du 
le ur, ni d’entraver leurs efforts pour y parvenir ». [Nous 
soulignons.] 

II s’agit ici nettement d’un cas ou le droit de 
Sheena a la liberte, a la securite de sa personne et 
peut-etre meme a la vie, lui est nie. II importe de 
signaler qu’il y a atteinte aux droits garantis a 
Sheena par Part. 7, inddpendamment de la question 
de savoir si les parents croient honnetement que 
leur refus de consentir a la transfusion est dans 
1’interet de l’enfant, puisque ce refus vise, selon les 
appelants, a l’empecher d’etre [TRADUCTION] 
«souillee aux yeux de Dieu». Que les parents 
soient ou non bien intentionnes, les consequences 
physiques pour Sheena du refus de la transfusion 
sanguine sont tout aussi ne tastes. 

Nous remarquons que le juge La Forest conclut 214 
que la «liberte» comprend le droit des parents de 
jouer un role dans Teducation de leur enfant. En 
fait, la «liberte» peut tres bien permettre aux 
parents de choisir entre differentes formes egale- 
ment efficaces de traitement medical pour leurs 
enfants, mais nous ne jugeons pas necessaire de 
resoudre cette question ici, et cela, parce qu’a sup- 
poser, sans en decider, que la «liberte» ait une telle 
portee, elle ne va certainement pas jusqu’a prote- 
ger les appelants en l’espece. L’article 7 ne permet 
simplement pas aux parents de passer outre au 
droit de T enfant a la vie et a la securite de sa per¬ 
sonne. 

Quoi qu’il en soit, il y a une enorme difference 215 
entre sanctionner une certaine contribution a l’edu- 
cation d’un enfant et proteger le droit des parents 
de refuser a leur enfant le traitement medical qu’un 
professionnel juge necessaire et pour lequel il 
n’existe aucune autre solution valable. Le droit de 
1’enfant a la vie ne doit pas etre aussi totalement 
assujetti a la liberte des parents de prendre des 
decisions le concemant: Re R.K. (1987), 79 A.R. 

140 (C. prov. (Div. fam.)), a la p. 147. A notre 
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outcome is to view an exercise of parental liberty 
which seriously endangers the survival of the child 
as falling outside s. 7. 

Our colleague’s reasons open the door to the 
possibility that a violation of a guardian’s s. 7 
rights will be found should the state deny a guard¬ 
ian his or her right to refuse a child in his or her 
charge tnedical treatment and should that denial 
fail to conform with fundamental justice. In the 
case at bar, Sheena’s condition, although believed 
to be serious, was not sufficiently urgent to prevent 
the Children’s Aid Society from seeking a court- 
ordered wardship, thereby complying with proce¬ 
dural fundamental justice. But what if Sheena were 
injured in a car accident and required an immedi¬ 
ate blood transfusion to save her life? Even if her 
parents had been in agreement that the transfusion 
was necessary and urgently required, their personal 
convictions would still likely have compelled them 
to refuse their daughter the treatment. To this end, 
this exercise of parental liberty can engender the 
death of an infant. 


We find it counter-intuitive that “parental lib¬ 
erty” would permit a parent to deny a child medi¬ 
cal treatment felt to be necessary until some ele¬ 
ment of procedural fundamental justice is 
complied with. Although an individual may refuse 
any medical procedures upon her own person, it is 
quite another matter to speak for another separate 
individual, especially when that individual cannot 
speak for herself and, in Sheena’s case, has never 
spoken for herself. The rights enumerated in the 
Charter are individual rights to which children are 
clearly entitled in their relationships with the state 
and all persons — regardless of their status as 
strangers, friends, relatives, guardians or parents. 


The suggestion that parents have the ability to 
refuse their children medical procedures such as 
blood transfusions in situations where such a trans¬ 
fusion is necessary to sustain that child’s health is 


avis, la meilleure fa 5 on de garantir ce resullat est 
de considerer que l’exercice de la liberte parentale 
qui compromet serieusement la survie de 1’enfant 
n’est pas vise par l’art. 7. 

Les motifs de notre collegue ouvrent la porte a 
la possibility que l’on conclue a la violation des 
droits garantis a un tuteur par 1’art. 7, si I’Etat 
prive ce dernier du droit de refuser un trailenient 
medical a un enfant sous sa responsabilite, et si 
jamais ce refus n’est pas conforme ii Injustice fqg- 
damentale. En l’espece, 1’etat de Sheena, bien qpe 
juge grave, n’etait pas suffisamment urgent pcrgr 
empecher la societe d’aide a l’enfance de sollicker 
une ordonnance judiciaire de tutelle, de manier&di 
respecter la justice fondamentale sur le plan proce¬ 
dural. Mais que ce serait-il passe si Sheena av^Et 
ete blessee dans un accident de voiture et si elle 
avail du recevoir une transfusion sanguine imme- 
diatement pour rester en vie? Meme si ses parents 
avaient convenu que la transfusion etait necessaire 
et requise de toute urgence, leurs convictions per- 
sonnelles les auraient probablement forces a refu¬ 
ser le traitement a leur fille. A cet egard, 1’exercice 
de la liberte parentale peut provoquer la mort de 
1’enfant. 

Intuitivement, nous ne sommes pas portes a 
admettre que la «liberte parentale» peut permettre 
a un parent de refuser a un enfant un traitement 
medical juge necessaire, jusqu’a ce qu’un quel- 
conque element de justice fondamentale soit res- 
pecte sur le plan procedural. Bien qu’une personne 
puisse refuser des procedures medicales pour elle- 
meme, il en va autrement lorsqu’il s’agit de s’ex- 
primer pour une autre personne, particulierement 
lorsque cede derniere n’est pas en mesure d’expri- 
mer sa propre volonte et, dans le cas de Sheena, ne 
1’a jamais fait. Les droits enonces dans la Charte 
sont des droits individuels dont les enfants peuvent 
nettement se prevaloir dans leurs rapports avec 
l’litat et avec d’autres personnes — peu importe 
qu’il s’agisse d’etrangers, d’amis, de parents, de 
tuteurs, ou encore du pere ou de la mere. 

La proposition voulant que les parents aient la 
capacite de refuser a leurs enfants des procedures 
medicales comme une transfusion sanguine dans 
des cas ou cette transfusion est necessaire pour 
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consistent with the view, now long gone, that par¬ 
ents have some sort of “property interest” in their 
children. Indeed, in recent years, this Court has 
emphasized that parental duties are to be dis¬ 
charged according to the “best interests” of the 
child: Young v. Young, [1993] 4 S.C.R. 3; P. (D.) v. 
S. (C.), [1993] 4 S.C.R. 141. The nature of the par¬ 
ent-child relationship is thus not to be determined 
by the personal desires of the parent, yet rather by 
the “best interests” of the child. In Young, supra, at 
p. 47, L’Heureux-Dube J. (discussing the issue of 
custody in family law) commented that: 


The proposition ... is one of duty and obligation to the 
child’s best interests. . .. One cannot stress enough that 
it is from the perspective of the child’s interests that 
these powers and responsibilities must be assessed, as 
the “rights” of the parent are not a criterion. 


The exercise of parental beliefs that grossly 
invades the “best interests” of the child is not 
activity protected by the right to “liberty” in s. 7. 
To hold otherwise would be to risk undermining 
the ability of the state to exercise its legitimate 
parens patriae jurisdiction and jeopardize the 
Charter’s goal of protecting the most vulnerable 
members of society. As society becomes increas¬ 
ingly cognizant of the fact that the family is often a 
very dangerous place for children, the parens 
patriae jurisdiction assumes greater importance. 
Although there are times when the family should 
be shielded from the intrusions of the state, 
Sheena’s situation is one in which the state should 
be readily able to intervene not only to protect the 
public interest, but also to preserve the security of 
infants who cannot yet speak for themselves. 


It is clear that a purpose of the Charter is to pro¬ 
tect the individual from governmental interference. 
For this reason, as noted by our colleague 
La Forest J., many Charter rights have been given 
broad interpretations. In the instant appeal, con¬ 
cern has been raised that whittling down the ambit 
of “parental liberty” could deny parents a constitu¬ 
tional. remedy should the state, without due process 


preserver la sante de cet enfant est conforme au 
point de vue, qui n’a plus cours depuis longtemps, 
suivant lequel les parents ont une sorte de «droit de 
propriete» sur leurs enfants. De fait, au cours des 
dernieres annees, notre Cour a precise que les 
parents doivent s’acquitter de leurs obligations 
dans «l’interet» de 1’enfant: Young c. Young, 
[1993] 4 R.C.S. 3; P. (IX) c. S. (C.), [1993] 4 
R.C.S. 141, La nature de la relation parent-enlant 
doit done dependre non pas de la volonte person- 
nelle du parent, mais plutot de «l’interet» de l’en- 
fant. Dans l’arret Young, precite, a la p. 47, le juge 
L’Heureux-Dube (sur la question de la garde en 
droit de la famille) fait le commentaire suivant: 

II [...] s’agit [. ..], en l’occurrence, [. ..] de devoir et 
d’obligation dans l’interet de T enfant. [. ..] On ne sau- 
rait trop insister sur le fait que e’est dans l’optique de 
l’interet de I’enfant qu’il convient d’evaluer ces pou- 
voirs et responsabilites, car les «droits» d’un parent 
n’entrent pas en ligne de compte. 

L’exercice des croyances des parents qui 
empiete outre mesure sur «I’interet» de l’enfant 
n’est pas protege par le droit a la «liberte» prevu a 
l’art. 7. Conclure autrement risquerait de miner la 
capacite de l’Etat d’exercer sa competence parens 
patriae legitime et compromettrait 1’objectif de la 
Charte qui est de proteger les membres les plus 
vulnerables de la societe. Au fur et a mesure que la 
societe prend davantage conscience du fait que la 
famille est souvent un endroit trds dangereux pour 
des enfants, la competence parens patriae revet 
une plus grande importance. Bien qu’il arrive que 
la famille doive etre soustraite aux intrusions de 
l’fitat, la situation de Sheena est un cas ou 1’Etat 
devrait pouvoir intervenir aisement non seulement 
pour proteger 1’interet public, mais egalement pour 
garantir la securite des enfants en bas age qui ne 
peuvent pas encore exprimer leur volonte. 

11 est clair que la Charte a pour objet, notam- 220 
ment, de proteger les citoyens contre l’ingerence 
gouvemementale. C’est pourquoi, comme Fa sou- 
ligne notre collegue le juge La Forest, bien des 
droits garantis par la Charte ont ete interpreter lar- 
gement. En l’espece, on a dit craindre que la 
reduction de la portee de la «liberte parentale» 
puisse enlever aux parents un recours constitution- 
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or substantive merit, arbitrarily decide to remove a 
child from a home. In our estimation, a more 
appropriate way of mitigating such a possibility 
would be to view such a removal as an interference 
with the child’s own liberty or security interest, not 
that of the parent. With respect, such an approach 
obliges the state’s parens patriae jurisdiction to be 
fairly exercised, both procedurally and substan¬ 
tively, without necessitating that the “liberty” 
interest embedded in s. 7 be extended to include 
parents’ endangering the lives of children or deny¬ 
ing them required medical treatment. 


In sum, since we find the parental decision to 
withhold medical care to be outside the scope of 
“liberty”, it does not qualify for Charter protection 
in the first place. 

We have also read the reasons of the Chief Jus¬ 
tice. He would confine the right to liberty in s. 7 to 
the “judicial” context, specifically criminal mat¬ 
ters. He would also limit its reach to the physical 
or corporeal component of liberty, thereby leaving 
psychological coercion and emotional trauma 
outside the scope of “liberty”. With respect, we do 
not find it necessary to pronounce on such an 
important matter in these reasons, particularly 
since this Court has not had the benefit of full 
argument on the appropriate contours between the 
rights protected by s. 7 and the freedoms covered 
by s. 2. We would consequently leave this determi¬ 
nation for another day, and a case in which such 
issues arise more directly. 

2. Se ction 2(a) 

The parents of Sheena are constitutionally enti¬ 
tled to manifest their beliefs and practise their 
religion, as is their daughter. That constitutional 
freedom includes the right to educate and rear their 
child in the tenets of their faith. In effect, until the 
child reaches an age where she can make an inde¬ 
pendent decision regarding her own religious 


nel si jamais 1’Etat, sans procedure equitable ni 
justification de fond, decide arbitrairement de reti- 
rer un enfant d’un foyer. A notre avis, une fapon 
plus appropriee d’attenuer cette possibility serait 
de considerer un tel retrait comme une atteinte au 
droit a la liberte ou a la security de 1’enfant lui- 
meme et non a celui du parent. En toute deference, 
une telle methode oblige 1’filat a exercer equitable- 
ment sa competence parens patriae, tant suKjle 
plan de la procedure que sur celui du fond, s^is 
qu’il soit necessaire que le droit a la «liberte», cgp- 
sacre a Tart. 7, soit elargi de maniere a viseflla 
situation ou des parents mettent en danger la vie 

d’un enfant ou lui refusent un traitement medical 

- • 03 
necessaire. O 

LO 

cn 

Bref, puisque nous jugeons que la decision ties 
parents de refuser des soins medicaux est exclue de 
la portee de la «liberte», elle ne peut, au depart, 
jouir de la protection de la Charte. 

Nous avons egalement lu les motifs du Juge en 
chef. II restreindrait le droit a la liberte, garanti a 
l’art. 7, au contexte «judiciaire», plus precisement 
aux affaires criminelles. II le limiterait a la dimen¬ 
sion physique ou corporelle de la liberte, excluant 
ainsi de la portee de la «liberte» la contrainte psy- 
chologique et le traumatisme emotionnel. En toute 
deference, nous ne jugeons pas necessaire de nous 
prononcer sur une question aussi importante dans 
les presents motifs, d’autant plus que notre Cour 
n’a pas eu l’avantage d’entendre une argumenta¬ 
tion complete sur les delimitations appropriees des 
droits proteges par l’art. 7 et des libertes garanties 
par l’art. 2. Nous sommes done d’avis de remettre 
cette decision a une autre occasion oil ces ques¬ 
tions se poseront plus directement. 

2. Alinea la) 

Les parents de Sheena ont, en vertu de la Consti¬ 
tution, le droit de manifester leurs croyances et de 
praliquer leur religion, tout comme leur fille. Cette 
liberte constitutionnelle comprend le droit d’edu- 
quer et d’elever leur enfant conformement aux 
principes de leur foi. En fait, jusqu’a ce que Ten¬ 
fant ait atteint l’age ou elle sera en mesure de pren¬ 
dre elle-meme une decision sur ses propres 
croyances religieuses, ses parents peuvent decider 
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beliefs, her parents may decide on her religion for 
her and raise her in accordance with that religion. 

However, the freedom of religion is not abso¬ 
lute. Although La Forest J. considered that limita¬ 
tions on this right are best considered under a s. 1 
analysis, we are of the view that the right itself 
must have a definition, and even if a broad and 
flexible definition is appropriate, there must be an 
outer boundary. Conduct which lies outside that 
boundary is not protected by the Charter. That 
boundary is reached in the circumstances of this 
case. 

We are of the view that the constitutional ques¬ 
tion should be: to what extent can an infant’s right 
to life and health be subordinated to conduct ema¬ 
nating from a parent’s religious convictions? With 
this perspective as a starting point, we find that the 
appellants do not benefit from the protection of s. 
2(a) of the Charter since a parent’s freedom of 
religion does not include the imposition upon the 
child of religious practices which threaten the 
safety, health or life of the child. 

Just as there are limits to the ambit of freedom 
of expression (e.g. s. 2(b) does not protect violent 
acts: R. v. Zundel, [1992] 2 S.C.R. 731, at pp. 753 
and 801; R. v. Keegstra , [1990] 3 S.C.R. 697, at 
pp. 732 and 830), so are there limits to the scope of 
s. 2(a), especially so when this provision is called 
upon to protect activity that threatens the physical 
or psychological well-being of others. In other 
words, although the freedom of belief may be 
broad, the freedom to act upon those beliefs is con¬ 
siderably narrower, and it is the latter freedom at 
issue in this case. The fact that “freedom” does not 
operate in a vacuum was underscored by Dickson 
J. (as he then was) in his seminal decision in R. v. 
Big M Drug Mart Ltd,, [1985] 1 S.C.R. 295, at 
p. 337: 

Freedom in a broad sense embraces both the absence of 
coercion and constraint, and the right to manifest beliefs 
and practices. Freedom means that, subject to such lim i¬ 
tations as are necessary to protect public safety, order, 
health, or morals or the fundamental rights and free¬ 
doms of others , no one is to be forced to act in a way 


de sa religion et l’elever en conformite avec 
celle-ci. 

La liberte de religion n’est toutefois pas absolue. 224 
Bien que le juge La Forest ait estime que les res¬ 
trictions de ce droit sont mieux analysees dans le 
cadre de 1’article premier, nous sommes d’avis que 
le droit lui-meme doit etre defini et que, meme s’il 
convient de lui donner une definition large et sou- 
pie, il doit avoir une limite. La conduite qui outre- 
passe cette limite n’est pas protegee par la Charte. 

Cette limite est atteinte dans les circonstances de la 
presente affaire. 

Nous sommes d’avis que la question constitu- 
tionnelle devrait etre la suivante: dans quelle 
mesure le droit a la vie et a la sante d’un enfant en 
bas age peut-il etre subordonne au comportement 
dicte par les convictions religieuses d’un parent? 

Vu sous cet angle, nous concluons que les appe- 
lants ne jouissent pas de la protection de 1’al. 2a) 
de la Charte puisque la liberte de religion d’un 
parent ne T autorise pas a imposer a son enfant des 
pratiques religieuses qui menacent sa securite, sa 
sante ou sa vie. 

Tout comme il existe des limites a la liberte 226 
d’expression (p. ex., l’al. 2b) ne protege pas les 
actes violents: R. c. Zundel, [1992] 2 R.C.S. 731, 
aux pp. 753 et 801; R. c. Keegstra, [1990] 3 R.C.S. 

697, aux pp. 732 et 830), il y a egalement des 
limites a la portee de l’al. 2a), particulRrement 
lorsqu’on a recours a cette disposition pour preser¬ 
ver une activite qui menace le bien-etre physique 
et psychologique d’autrui. En d’autres termes, bien 
que la liberte de croyance puisse etre vaste, la 
liberte d’agir suivant ces croyances est beaucoup 
plus restreinte, et c’est cette liberte qui est en cause 
en l’espece. Dans les motifs de principe qu’il a 
rddiges, dans R. c. Big M Drug Marl Ltd., [1985] 1 
R.C.S. 295, a la p. 337, le juge Dickson (plus tard 
Juge en chef) souligne que la «liberte» n’existe pas 
dans l’absolu: 

La liberte au sens large comporte 1’ absence de coerci- 
tion et de contrainte et le droit de manifester ses 
croyances et pratiques. La liberte signifie que, sous 
reserve des restrictions qui sont necessaires pour preser¬ 

ver la securite, l’ordre, la sante ou les mceurs publics ou 
les libertes et droits fondamentaux d’autrui , nul ne peut 
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contrary to his beliefs or his conscience. [Emphasis 
added.] 

In more recent years, members of this Court 
have recognized the limits of s. 2(a) as a tool to 
justify parental control over children. For example, 
in 1989 the Supreme Court affirmed the decision 
of the Ontario Court of Appeal in R. v. Tut ton and 
Tutton (1985), 18 C.C.C. (3d) 328 (affirmed with 
no discussion of s. 2(a) of the Charter, [1989] 1 
S.C.R. 1392). At page 355, the Ontario Court of 
Appeal held that: 

The duty imposed by statute to provide necessaries of 
life is applicable to all parents. It is not a lawful excuse 
for a parent who, knowing that a child is in need of 
medical assistance, refuses to obtain such assistance 
because to do so would be contrary to a tenet of their 
own particular faith. The guarantee of freedom of co n¬ 
science and religion as enshrined in the Charter has 
nothing to do with this issue . [Emphasis added.] 

Furthermore, in the even more recent decision 
of this Court in P. (D.) v. S. (C.), supra, 
L’Heureux-Dube J. (writing for the majority on 
this point) held at p. 182 that: 

As the Court has reiterated many times, freedom of 
religion, like any freedom, is not absolute. It is inher¬ 
ently limited by the rights and freedoms of others. 
Whereas parents are free to choose and practise the 
religion of their choice, such activities can and must be 
restricted when they are against the child’s best inter¬ 
ests, without thereby infringing the parents’ freedom of 
r eligion . [Emphasis added.] 

A similar approach was taken by McLachlin J. 
in Young, supra, at p. 122, this decision released 
concurrently with P. (D.), supra: 

It is clear that conduct which poses a risk of harm to 
the child would not be protected. As noted earlier, reli¬ 
gious expression and comment of a parent which is 
found to violate the best interests of a child will often do 
so because it poses a risk of harm to the child, if so, it is 
clear that the guarantee of religious freedom can offer 
no protection. 

We are also reinforced in our findings by the 
decisions of lower courts not to view parents’ 
refusal to consent to a blood transfusion for their 


etre force d’agir contrairement 4 ses croyances et a sa 
conscience. [Nous soulignons.] 

Plus recemment, les membres de notre Cour ont 
reconnu les limites de l’al. 2d) co mm e moyen de 
justifier le controle des parents sur leurs enfants. 
Par exemple, en 1989, la Cour supreme a confirme 
Parret de la Cour d’appel de l’Ontario dans R. c. 
Tutton and Tutton (1985), 18 C.C.C. (3d) 328 (cbft- 
firme sans analyse de l’al. 2a) de la Charte, [19@] 
1 R.C.S. 1392). A la page 355, la Cour d’appeMe 
1’Ontario conclut ceci: 

[TRADUCTION] L’obligation imposee par la loi de fournir 
les choses necessaires a la vie s’applique a tons (frs 
parents. Le parent qui sait que son enfant a besom d’as¬ 
sistance medicale ne saurait affirmer a sa decharge, pour 
refuser de la lui procurer, que pareille assistance serait 
contraire a un precepte de sa propre foi. La liberte de 
conscience et de religion garantie par la Charte n’a rien 

a voir avec cette question . [Nous soulignons.] 

En outre, dans 1 ’ arret encore plus recent de notre 
Cour P. (D.) c. S. (C.), prdcitd, le juge L’Heureux- 
Dube (s’exprimant au nom de la majorite sur ce 
point) conclut, a la p. 182, que: 

Comme la Cour l’a reitere a maintes occasions, la liberte 
de religion, comme toute liberte, n’est pas absolue. Elle 
est limitee de faijon inherente par les droits et libertes 
des autres. Alors que les parents sont libres de choisir et 
de pratiquer la religion de leur choix, ces activities peu- 
vent et doivent etre restreintes lorsqu’elles contrevien- 
nent au meilleur interet de F enfant, sans pour autant vi o- 
ler la liberte de religion des parents . [Nous soulignons.] 

Le juge McLachlin a adopte une position sem- 
blable dans Farret Young, prdcitd, a la p. 122, 
rendu en meme temps que Farret P. (D.), precite: 

II est indubitable que la conduite qui comporte pour 
l’enfant un risque de prejudice ne serait pas protegee. 
Comme je l’ai souligne precedemment, Fexpression et 
les commentaires a caractere religieux d’un parent qui 
sont juges contraires a l’interet de Fenfant le seront sou- 
vent parce que celui-ci risque d’en subir un prejudice. Si 
c’est le cas, il est clair que la garantie de liberte de reli¬ 
gion ne peut offrir aucune protection. 

Nous sommes egalement renforces dans nos 
conclusions par la decision des tribunaux d’ins- 
tance inferieure d’exclure de la protection de l’al. 
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children as activity protected by s. 2(a): Re D. 
(1982), 30 R.F.L. (2d) 277 (Alta. Prov. CL); M. 
(R.E.D.) v. Director of Child Welfare (1986), 47 
Alta. L.R. (2d) 380 (Q.B.) (appeal to Court of 
Appeal quashed and application to reinstate appeal 
refused (1988), 88 A.R. 346 (C.A.)), at p. 395; Re 
R.K., supra. 


The appellants proceed on the assumption that 
Sheena is of the same religion as they, and hence 
cannot submit to a blood transfusion. Yet, Sheena 
has never expressed any agreement with the 
Jehovah’s Witness faith, nor, for the matter, with 
any religion, assuming any such agreement would 
be effective. There is thus an impingement upon 
Sheena’s freedom of conscience which arguably 
includes the right to live long enough to make 
one’s own reasoned choice about the religion one 
wishes to follow as well as the right not to hold a 
religious belief. In fact, denying an infant neces¬ 
sary medical care could preclude that child from 
exercising any of her constitutional rights, as the 
child, due to parental beliefs, may not live long 
enough to make choices about the ideas she should 
like to express, the religion she should like to pro¬ 
fess, or the associations she should like to join. 
“Freedom of religion” should not encompass activ¬ 
ity that so categorically negates the “freedom of 
conscience” of another. We are fortified in this 
conclusion by the following passage of Dickson J. 
in Big M Drug Mart Ltd., supra, at p. 346: 


The values that underlie our political and philosophic 
traditions demand that every individual be free to hold 
and to manifest whatever beliefs and opinions his or her 
conscience dictates, provided inter alia only that such 
manifestations do not injure his or her neighbours or 

their parallel rights to hold and manifest beliefs and 

opinions of their own . [Emphasis added.] 

In conclusion, we would affirm the decision of 
the District Court judge that s. 2(a) will not protect 
conduct that overrides the s. 7 life and security 
interests of an infant. 


2a) le refits des parents de consentir a ce que leurs 
enfants subissent une transfusion sanguine: Re D. 
(1982), 30 R.F.L. (2d) 277 (C. prov. Alb.); M. 
(R.E.D.) c. Director of Child Welfare (1986), 47 
Alta. L.R. (2d) 380 (B.R.) (appel devant la Cour 
d’appel annule et demande de retablissement d’ap¬ 
pel refusee (1988), 88 A.R. 346 (C.A.)), a la 
p. 395; Re R.K., prdcite. 

Les appelants ont agi en tenant pour acquis que 
Sheena est de la meme religion qu’eux et qu’elle 
ne saurait done subir une transfusion sanguine. 
Pourtant, Sheena n’a jamais adhere a la foi des 
temoins de Jehovah ni, quant a cela, a aucune reli¬ 
gion, en supposant qu’une telle adhesion serait 
valable. II y a done une atteinte a la liberte de 
conscience de Sheena, qui, pourrait-on soutenir, 
comprend le droit de vivre assez longtemps pour 
fake son propre choix raisonne sur la religion a 
laquelle elle souhaite adherer, de meme que le 
droit de n’avoir aucune croyance religieuse. En 
fait, refuser a une enfant en bas age des soins 
medicaux necessaires pourrait empecher cette 
enfant d’exercer ses droits constitutionnels, puis- 
qu’il se peut qu'en raison des croyances de ses 
parents elle ne vive pas assez longtemps pour fake 
des choix sur les idees qu’elle aimerait exprimer, 
la religion qu’elle souhaiterait professer, ou les 
associations auxquelles elle souhaiterait adherer. 
La «liberte de religion» ne devrait pas comprendre 
une activite qui nie aussi categoriquement la 
«liberte de conscience» d’autrui. Le passage sui- 
vant des motifs du juge Dickson dans I’arret Big M 
Drug Mart Ltd., precite, a la p. 346, vient renforcer 
notre conclusion: 

Les valeurs qui sous-tendent nos traditions politiques et 
philosophiques exigent que chacun soit libre d’avoir et 
de manifester les croyances et les opinions que lui dicte 
sa conscience, k la condition notamment que ces mani¬ 
fes t ations ne lesent pa s ses semblables ou leur propre 
droit d’avoir et de manifester leurs croyances et opi¬ 
nions persoimelles. [Nous soulignons.] 

En conclusion, nous sommes d’avis de confir¬ 
mer la decision du juge de la Cour de district que 
l’al. 2a) ne protege pas la conduite qui empiete sur 
les droits a la vie et a la securite de la personne que 
1’art. 7 garantit a un enfant en bas age. 


232 


1995 CanLII 115 (SCC) 











438 


B. (R.) v. children’s aid lacobucci and Major JJ. 


[1995] 1 S.C.R. 


3. Balancing Conflicts Between Individual Rights 


Although many of the competing rights dis¬ 
cussed in this appeal could perhaps be integrated 
into a s. 1 analysis as was done by La Forest J. 
both in his disposition of the matter at hand as well 
as in R. v. Jones, supra, at p. 291, we believe this 
is inappropriate in the present case. Such an 
approach elevates choosing to refuse one’s child 
necessary medical care on account of one’s per¬ 
sonal convictions to the level of constitutionally 
protected activity. Moreover, this approach obliges 
s. 1 almost single-handedly to play the role of bal¬ 
ancing diverse interests. Although s. 1 may be the 
appropriate forum for balancing the interests of the 
state against the rights violation of the aggrieved 
individual, such a balance is not required in the 
case at bar. The nexus of the balancing operates 
between Sheena’s right to life and security of the 
person and her parents’ right to freedom of reli¬ 
gion. We are not convinced that s, 1 should be the 
exclusive balancing agent between two individu¬ 
als’ positive and negative liberties. Further, it is 
noteworthy that many of the Charter cases relied 
upon as supporting a broad definition of the liberty 
interest clearly involve conflicts between individ¬ 
ual rights and state interests, often in the context of 
the criminal law: R. v. Lyons, [1987] 2 S.C.R. 309; 
R. v. Beare, [1988] 2 S.C.R. 387. This is not the 
situation in the case at bar. To this end, we do not 
find that denying the appellants the protection of s. 
2(a) or s. 7 unduly truncates the application of the 
Charter. 


In Lavigne v. Ontario Public Sendee Employees 
Union, [1991] 2 S.C.R. 211, at pp. 320-21, 
La Forest J. remarked that s. 2(d) of the Charter, 
although encompassing a right of freedom from 
association, “could certainly not have been 
intended [to] protect us against the association 
with others that is a necessary and inevitable part 
of membership in a democratic community, the 
existence of which the Charier clearly assumes”. 
He thus ascribes an outer boundary to s. 2(d). If s. 
2(d) will not encompass the right to dissociate 


3. Evaluation des conflits entre des droits indivi- 

d uel s 

MSme s’il Etait possible d’integrer bon nombre 
des droits opposes analyses en Pespece dans une 
analyse fondee sur 1’article premier, comme l’a fait 
le juge La Forest en statuant sur la presente affaire 
de meme que dans 1 ’ arret R. c. Jones, precile, ijfja 
p. 297, nous ne croyons pas qu’il convient d^e 
faire en PespEce. Ce point de vue Eleve, au rang 
d’activite protegee par la Constitution, la decision 
de refuser a un enfant des soins medicaux ncces- 
saires, en raison de convictions personnelles. Fin 
outre, il confere presque exclusivement a 1’article 
premier la fonction de soupeser des droits div^s. 
Bien que Particle premier puisse convenir pdtir 
evaluer les interets de 1’ Etat en fonction de la vio¬ 
lation des droits de 1’individu lEse, cette Evaluation 
n’est pas necessaire en Pespece. Le nceud de reva¬ 
luation se situe entre le droit de Sheena a la vie et a 
la securite de sa personne et le droit de ses parents 
a la liberte de religion. Nous ne sommes pas con- 
vaincus que l’article premier devrait etre le seul 
instrument devaluation des libertes positives et 
negatives de deux individus. En outre, il convient 
de signaler que de nombreuses affaires relatives a 
la Charte, invoquees a Pappui d’une definition 
genera]e du droit a la liberte, impliquent manifeste- 
ment un conflit entre des droits individuels et des 
interets de l’Etat, souvent dans le contexte du droit 
criminel: R. c. Lyons, [1987] 2 R.C.S. 309; R. c. 
Beare, [1988] 2 R.C.S. 387. Ce n’est pas le cas en 
Pespece. A cette fin, nous ne pouvons conclure 
que refuser aux appelants la protection de Pal. 2a) 
ou de Part. 7 tronque induinent Papplication de la 
Charte. 

Dans P arret Lavigne c. Syndicat des employes 
de la fonction publique de I'Ontario, [1991] 2 
R.C.S. 211, aux pp. 320 et 321, le juge La Forest 
fait remarquer que, bien qu’il protege le droit a la 
liberte dissociation, «on n’a surement pas voulu 
que Pal. 2d) [de la Charte ] nous protEge contre 
Passociation avec autrui qui est une composante 
necessaire et inevitable de Pappartenance a une 
societe dEmocratique, dont il est clair que la 
Charte prEsuppose Pexistence». Il fixe done une 
Iimite a Pal. 2d). Si cet alinEa ne donne pas le droit 
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from institutions integral to the structure of soci¬ 
ety, we conclude by analogy that neither s. 2(a) 
nor the liberty interest of s. 7 permits parents to 
endanger the lives of their children. Expanding the 
substantive rights guarantees to cover such activity 
would, with greatest respect, render them mean¬ 
ingless owing to a lack of definition. Just because 
it is self-evident that a rights limitation shall be 
upheld as comporting with fundamental justice or 
s. 1 does not mean that it is necessary to proceed to 
this level of analysis. 

4. Disposition 

We conclude that the impugned provisions of 
the Child Welfare Act do not occasion any rights 
infringements in the first place. We would other¬ 
wise dispose of the appeal and cross-appeal in the 
manner proposed by La Forest J. 

Appeal and cross-appeal dismissed, 
L’HEUREUX-DUBE J. dissenting on the cross¬ 
appeal. 

Solicitors for the appellants: W. Glen How & 
Associates, Halton Hills, Ontario. 

Solicitor for the respondent the Children’s Aid 
Society of Metropolitan Toronto: Heather L. 
Katarynych, Toronto. 

Solicitor for the respondent the Official Guard¬ 
ian of Ontario: Debra Paulseth, Toronto. 

Solicitors for the respondent the Attorney Gen¬ 
eral for Ontario: Janet E. Minor and Robert E. 
Charney, Toronto. 

Solicitor for the intervener the Attorney General 
of Canada: Roslyn J. Levine, Ottawa. 

Solicitors for the intervener the Attorney Gen¬ 
eral of Quebec: Isabelle Harnois and Monique 
Rousseau, Ste-Foy, Quebec. 


de se dissocier dissociations qui font partie inte- 
grante de la structure de la societe, nous concluons 
par analogie que ni l’al. 2a) ni le droit a la liberte 
garanti par l’art. 7 n’autorisent les parents a mettre 
en danger la vie de leurs enfants. En toute defe¬ 
rence, etendre les garanties de droits substantiels a 
une telle activite les denuerait de tout sens en rai¬ 
son de Fabsence de definition. II n’est pas neces- 
saire d’effectuer ce genre d’analyse seulement 
parce qu’il est evident en soi que la restriction d’un 
droit doit etre maintenue si elle est conforme a la 
justice fondamentale ou a F article premier. 

4. Dispositif 

Nous concluons que les dispositions contestees 
de la Child Welfare Act ne portent atteinle a aucun 
droit, au depart. Par ailleurs, nous sommes d’avis 
de trancher le pourvoi principal et le pourvoi inci¬ 
dent de la maniere proposee par le juge La Forest. 

Pourvoi principal et pourvoi incident rejetes, le 
juge L’Heureux-Dube est dissidente quant au 
pourvoi incident. 
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Procureur de Tintervenant le procureur general 
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determined — Whether or not s. 24(1 j of the Charter 
and s. 52(1) of the Constitution Act, 1982 able to 
support claim for standing. 

Appellant attacked the validity of s. 251(4), (5) and 
(6) of the Criminal Code relating to abortion on the 
ground that they contravened the life and security and 
the equality rights of the foetus, as a person, protected 
by ss. 7 and 15 of the Canadian Charter of Rights and 
Freedoms. Appellant’s standing had been found on the 
basis that he was seeking a declaration that legislation is 
invalid, that there was a serious issue as to its invalidity, 
that he had a genuine interest as a citizen in the validity 
of the legislation and that there was no other reasonable 
and effective manner in which the issue could be 
brought before the Court. 

The Court of Queen’s Bench found s. 251(4), (5) and 
(6) did not violate the Charter as a foetus was not 
protected by either s. 7 or s. 15 of the Charter and also 
held that s. 1 of the Canadian Bill of Rights did not give 
the courts the right to assess the substantive content or 
wisdom of legislation. The Court of Appeal concluded 
that neither s. 7 nor s. 15 of the Charter applied to a 
foetus. The constitutional questions stated in this Court 
queried: (1) if a foetus had the right to life as guaran¬ 
teed by s. 7 of the Charter ; (2) if so, whether s. 251(4), 

(5) and (6) of the Code violated the principles of 
fundamental justice contrary to s. 7 of the Charter, (3) 
whether a foetus had the right to equal protection and 
equal benefit of the law without discrimination because 
of age or mental or physical disability as guaranteed by 
s. 15 of the Charter, (4) if so, whether s. 251(4), (5) and 

(6) of the Code violated s. 15; and (5) if questions (2) 
and (4) were answered affirmatively, whether s. 251(4), 
(5) and (6) of the Code were justified by s. 1 of the 
Charter. All of s. 251, however, was struck down subse¬ 
quent to the Court of Appeal’s decision but before the 
appeal reached this Court as a result of this Court’s 
decision in R. v. Morgentaler (No. 2). 

A serious issue existed at the commencement of the 
appeal as to whether the appeal was moot. Questions 
also existed as to whether the appellant had lost his 
standing and, indeed, whether the matter was justi¬ 
ciable. These issues were addressed as a preliminary 
matter and decision on them was reserved. The Court 
then heard argument on the merits of the appeal so that 
the whole appeal could be decided without recalling the 
parties for argument should it decide that the appeal 
should proceed notwithstanding the preliminary issues. 


tes — La qualite pour agir reconnue initialement sub- 
siste-t-elle? — L’article 24(1) de la Charte et I'art. 
52(1) de la Loi constitutionnelle de 1982 peuvent-ils 
fonder la qualite pour agir? 

a L’appelant conteste la validite des par. 251(4), (5) et 
(6) du Code criminel relatives a l’avortement pour le 
motif qu’ils enfreignent les droits a la vie, a la securite et 
a l’egalite garantis au fostus, en tant que personne, par 
les art. 7 et 15 de la Charte cahadienne des droits et^ 
b libertes. La qualite pour agir avait ete reconnue a 
l’appelant parce qu’il demandait un jugement declarant/) 
une loi invalide, parce que la question de la validite de laf^ 
loi se posait serieusement, parce qu’il avait, a titre dePj 
citoyen, un interet veritable quant a la validite de la loi^ 
c et parce qu’il n’y avait pas d'autre maniere raisonnable^ 
et efficace de soumettre la question a la Cour. 

La Cour du Banc de la Reine a conclu que les par. 
251(4), (5) et (6) ne violent pas la Charte puisque leP> 
foetus n’est protege ni par son art. 7 ni par son art. 15 et, 

<1 en outre, que [’article premier de la Declaration cana- 
dienne des droits ne permet pas aux tribunaux de juger 
de la teneur ou de la sagesse des lois. La Cour d’appel a 
conclu que ni I’art. 7, ni Part. 15 de la Charte ne 
s’appiiquent au foetus. Les questions constitutionnelles 
e en cette Cour visent a determiner: (1) si le foetus a le 
droit a la vie que garantit Part. 7 de la Charte ; (2) dans 
l’affirmative, si les par. 251(4), (5) et (6) du Code 
violent les principes de justice fondamentale contraire- 
ment a Part. 7 de la Charte ; (3) si le foetus a le droit a la 
f meme protection et au meme benefice de la loi, indepen- 
damment de toute discrimination en raison de Page ou 
de deficiences mentales ou physiques, selon Part. 15 de 
la Charte-, (4) dans l’affirmative, si les par. 251(4), (5), 
(6) du Code violent Part. 15; et (5) dans le cas d’une 
„ reponse affirmative aux questions (2) et (4), si les par. 
251(4), (5) et (6) du Code sont justifies par Particle 
premier de la Charte. Toutefois, apres l’arret de la Cour 
d’appel mais avant l’audition du pourvoi en cette Cour, 
Pensemble dc Part. 251 a ete declare inoperant par 
h l’arret R. c. Morgentaler (n“ 2). 

Des le debut du pourvoi, la question du caractere 
theorique du pourvoi se posait serieusement. En outre, il 
paraissait douteux que le demandeur ait encore qualite 
pour agir et meme que la question puisse etre reglee par 
i voie de justice. Ces points ont ete debattus a titre de 
questions preliminaires et ont ete mis en delibere. La 
Cour a alors entendu le pourvoi au fond, de maniere a 
etre en mesure de statuer sur la totalite du pourvoi sans 
devoir rappeler les parties pour plaider si, malgre les 
j questions preliminaires, elle decidait que le pourvoi 
devait suivre son cours. 
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Held : The appeal should be dismissed. 

The appeal is moot and the Court should not exercise 
its discretion to hear it. Moreover, appellant no longer 
has standing to pursue the appeal as the circumstances 
upon which his standing was originally premised have “ 
disappeared. 

The doctrine of mootness is part of a general policy 
that a court may decline to decide a case which raises 
merely a hypothetical or abstract question. An appeal is 
moot when a decision will not have the effect of resolv- b 
ing some controversy affecting or potentially affecting 
the rights of the parties. Such a live controversy must be 
present not only when the action or proceeding is com¬ 
menced but also when the court is called upon to reach a 
decision. The general policy is enforced in moot cases c 
unless the court exercises its discretion to depart from it. 


The approach with respect to mootness involves a 
two-step analysis. It is first necessary to determine 
whether the requisite tangible and concrete dispute has 
disappeared rendering the issues academic. If so, it is 
then necessary to decide if the court should exercise its 
discretion to hear the case. (In the interest of clarity, a e 
case is moot if it does not present a concrete controversy 
even though a court may elect to address the moot 
issue.) 

This appeal is moot as there is no longer a concrete , 
legal dispute. The live controversy underlying this 
appeal—the challenge to the constitutionality of s. 
251(4), (5) and (6) of the Code —disappeared when s. 

251 was struck down in R. v. Morgentaler (No. 2). None 
of the relief sought in the statement of claim was 
relevant. Three of the five constitutional questions that g 
were set explicitly concerned s. 251 and were no longer 
applicable. The remaining two questions addressed the 
scope of ss. 7 and 15 of the Charter and were not 
severable from the context of the original challenge to s. 
251. _ h 

A constitutional question cannot bind this Court and 
may not be used to transform an appeal into a reference. 
Constitutional questions are stated to define with preci¬ 
sion the constitutional points at issue, not to introduce . 
new issues, and accordingly, cannot be used as an 
independent basis for supporting an otherwise moot 
appeal. 

The second stage in the analysis requires that a court 
consider whether it should exercise its discretion to j 
decide the merits of the case, despite the absence of a 
live controversy. Courts may be guided in the exercise of 


Arret: Le pourvoi est rejete, 

Le pourvoi est theorique et la Cour ne devrait pas 
exercer son pouvoir discretionnaire pour le trancher au 
fond. De plus, l’appelant n’a plus qualite pour continuer 
le pourvoi puisque les circonstances qui fondaient initia- 
lement la qualite pour agir ont disparu. 

La doctrine relative au caractere theorique releve du 
principe general en vertu duquel un tribunal peut refuser 
de trancher une affaire qui ne souleve qu’une question 
hypothetique ou abstraite. Un appel est theorique lors- 
que la decision du tribunal n’aura pas pour effet de 
resoudre un Iitige qui a, ou peut avoir, des consequences 
sur les droits des parties. Un Iitige actuel doit exister 
non settlement quand Taction ou les procedures sont 
engagees, mais aussi au moment ou le tribunal doit 
rendre une decision. Le principe general s’applique aux 
litiges devenus theoriques a moins que le tribunal 
n’exerce son pouvoir discretionnaire de ne pas Tappli- 
quer. 

La demarche a suivre pour determiner si le Iitige est 
theorique comporte une analyse en deux temps. En 
premier, il faut se demander si le differend cqncret et 
tangible a disparu et si la question est devenue purement 
theorique. Si c’est le cas, le tribunal decide alors s’il doit 
exercer son pouvoir discretionnaire et entendre Taffaire. 
(Pour etre precis, une affaire est «theorique» si elle ne 
presente pas de Iitige concret meme si le tribunal choisit 
de trancher la question theorique.) 

Le present pourvoi est theorique puisqu’il n’y a plus 
de differend juridique concret. Le Iitige qui fondait le 
present pourvoi-—la contestation de la constitutionnalite 
des par. 251(4), (5) et (6) du Code —a disparu quand la 
Cour a declare cet article inoperant dans R. c. Morgen¬ 
taler |V 2). Aucun des redressements demandes dans la 
declaration n’est pertinent. Trois des cinq questions 
constitutionnelles enoncees visent expressement Tart. 
251 et n’ont plus d’objet. Les deux autres ont trait a la 
portee des droits garantis par les art. 7 et 15 de la 
Charte et ne peuvent etre traitees separement de la 
contestation initiale de Tart. 251. 

Une question constitutionnelle ne lie pas la Cour et ne 
peut pas servir non plus a transformer un pourvoi en 
renvoi. Les questions constitutionnelles visent a definir 
avec precision les points litigieux dans une affaire consti¬ 
tutionnelle et non a introduire de nouvelles questions. 
Les questions ne peuvent done servir de fondement 
distinct a un pourvoi qui est par ailleurs theorique. 

La deuxieme partie de Tanalyse consiste pour le tribu¬ 
nal a determiner s’il devrait exercer son pouvoir discre¬ 
tionnaire pour trancher Taffaire au fond, meme en 
Tabsence de Iitige actuel. Dans 1’exercice de ce pouvoir 
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their discretion by considering the underlying rationale 
of the mootness doctrine. 

The first rationale for the policy with respect to 
mootness in that a court’s competence to resolve legal 
disputes is rooted in the adversary system.. A full adver¬ 
sarial context, in which both parties have a full stake in 
the outcome, is fundamental to our legal system. The 
second is based on the concern for judicial economy 
which requires that a court examine the circumstances 
of a case to determine if it is worthwhile to allocate 
scarce judicial resources to resolve the moot issue. The 
third underlying rationale of the mootness doctrine is 
the need for courts to be sensitive to the effectiveness or 
efficacy of judicial intervention and demonstrate a 
measure of awareness of the judiciary’s role in our 
political framework. The Court, in exercising its discre¬ 
tion in an appeal which is moot, should consider the 
extent to which each of these three basic factors is 
present. The process is not mechanical. The principles 
may not all support the same conclusion and the pres¬ 
ence of one or two of the factors may be overborne by 
the absence of the third, and vice versa. 


The Court should decline to exercise its discretion to 
decide this appeal on its merits because of concerns for 
judicial economy and for the Court’s role in the law¬ 
making process. The absence of,an adversarial relation¬ 
ship was of little concern: the appeal was argued as fully 
as if it were not moot. 

With respect to judicial economy, none of the factors 
justifying the application of judicial resources applied. 
The decision would not have practical side effects on the 
rights of the parties. The case was not one that was 
capable of repetition, yet evasive of review: it will almost 
certainly be brought before the Court within a specific 
legislative context or possibly in review of specific gov¬ 
ernmental action. An abstract pronouncement on foetal 
rights here would not necessarily obviate future repeti¬ 
tious litigation. It was not in the public interest, notwith¬ 
standing the great public importance of the question 
involved, to address the merits in order to settle the state 
of the law. A decision as to whether ss. 7 and 15 of the 
Charter protect the rights of the foetus is not in the 
public interest due to the potential uncertainty that 
could result from such a decision absent a legislative 
context. 

A proper awareness of the Court’s law-making func¬ 
tion dictated against the Court’s exercising its discretion 
to decide this appeal. The question posed here was not 


discretionnaire, les tribunaux peuvent etre guides par 
I’etude des assises memes de la doctrine du caractere 
theorique. 

La premiere raison d’etre de la politique en matiere de 
a causes theoriques tient a ce que la capacite des tribu¬ 
naux de trancher des litiges a sa source dans le systeme 
contradictoire. Le contexte reellement contradictoire, 
dans lequel les deux parties ont un interet dans Tissue du 
litige, est un element fondamental de notre systeme 
b juridique. La deuxieme raison tient a Teconomie des 
ressources judiciaires qui oblige les tribunaux a se 
demander si, compte tenu des circonstances d’une 
affaire, il y a lieu de consacrer des ressources judiciaires 
limitees a la solution d’un litige devenu theorique. La 
c troisieme raison d’etre de la doctrine tient a la necessite 
pour les tribunaux d’etre sensibles a Tefficacite et a 
Tefficience de (’intervention judiciaire et d’etre cons- 
cients de leur fonction juridictionnelle dans notre struc¬ 
ture politique. En exergant son pouvoir discretionnaire a 
j l’egard d’un pourvoi theorique, la Cour doit tenir compte 
de chacune de ces trois principales raisons d’etre. II ne 
s’agit pas d’un processus mecanique. II se peut que les 
principes ne tendent pas tous vers la meme conclusion. 
L’absence d’un facteur peut prevaloir malgre la presence 

de Tun ou des deux autres, ou inversement. 
e 

La Cour devrait refuser d’exercer son pouvoir discre¬ 
tionnaire de trancher le pourvoi au fond par souci 
d’economie des ressources judiciaires et en raison de sa 
fonction veritable dans Telaboration du droit. L’absence 
j de rapport contradictoire ne fait pas probleme: le pour¬ 
voi a ete plaide aussi pleinement que s’il n’avait pas ete 
theorique. 

Aucun des facteurs qui justifieraient Tutilisation de 
ressources judiciaires ne s’applique. La decision n’aurait 
g pas d’effets accessoires pratiques sur les droits des par¬ 
ties. II ne s’agit pas d’une situation susceptible a la fois 
de se repeter et de ne jamais etre soumise aux tribunaux. 
II est en effet tres probable que la question sera soumise 
a cette Cour a propos d’une loi precise ou peut-etre a 
propos d’un acte gouvernemental precis. Une decision 
dans 1’abstrait sur les droits du fcetus n’eliminerait pas 
necessairement des litiges repetes a 1’avcnir. Malgre la 
grande importance de la question, il n’est pas dans 
Tinteret public de statuer sur le fond pour determiner 
. l’etat du droit. Une decision sur la question de savoir si 
les art. 7 et 15 de la Charte protegent les droits du foetus 
n’est pas dans Tinteret public vu l’etat d’incertitude qui 
pourrait resulter d’une telle decision en dehors de tout 
contexte legislatif. 

j La consideration de la fonction veritable de la Cour 
dans Telaboration du droit est une autre raison de 
refuser d’exercer son pouvoir discretionnaire pour tran- 
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the question raised in the original action. Indeed, what 
was sought—a Charter interpretation in the absence of 
legislation or other governmental action bringing it into 
play—would turn this appeal into a private reference. 
The Court, if it were to exercise its discretion, would 
intrude on the right of the executive to order a reference 
and pre-empt a possible decision of Parliament by dic¬ 
tating the form of legislation it should enact. To do so 
would be a marked departure from the Court’s tradi¬ 
tional role. , 


The appellant also lacked standing to pursue this 
appeal given the fact that the original basis for his 
standing no longer existed. Two significant changes in c 
the nature of this action occurred since standing was 
granted by this Court in 1981. Firstly, the claim is now 
premised primarily upon an alleged right of a foetus to 
life and equality pursuant to ss. 7 and 15 of the Charter. 
Secondly, the legislative context of original claim disap- ^ 
peared when s. 251 of the Code was struck down. 
Standing could not be based on s. 24(1) of the Charter 
for an infringement or denial of a person’s own Charter- 
based right was required. Here, the rights allegedly 
violated were those of a foetus. Standing could not be 
based on s. 52(1) of the Constitution Act, 1982 as this is 
restricted to litigants challenging a law or governmental 
action pursuant to power granted by law. 
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cher le pourvoi au fond. La question soumise a cette 
Cour n’est plus celle qui etait l’objet de Paction initiale. 
En realite, ce qu’on demande—une interpretation de la 
Charte en l’absence de texte legislatif ou d’acte gouver- 
nemental la faisant entrer en jeu—transformerait le 
pourvoi en renvoi d’initiative privee. Si elle exergait son 
pouvoir discretionnaire dans un tel cas, la Cour empiete- 
rait sur le droit du pouvoir executif d’ordonner un renvoi 
et pourrait empecher la legislateur de prendre une deci¬ 
sion, en lui dictant les termes des dispositions legislatives 
a adopter. Ce serait une derogation marquee au role 
traditionnel de la Cour. 

De plus, 1’appelant n’a plus qualite pour continuer le 
pourvoi puisque le fondement initial de sa qualite pour 
agir n’existe plus. II s’est produit deux changements 
importants dans la nature de Paction en Pespece depuis 
que la Cour a reconnu a Pappelant qualite pour agir, en 
1981. Premierement, la demande actuelle se fonde prin- 
cipalement sur I’allegation que le droit du foetus a la vie 
et a l’egalite est garanti par les art. 7 et 15 de la Charte. 
Deuxiemement, en declarant Part. 251 du Code inope¬ 
rant, la Cour a fait disparaitre le contexte legislatif de la 
demande. II n’est pas possible d’invoquer en Pespece le 
par. 24(1) comme fondement de la qualite pour agir 
puisqu’il faut qu’il'y ait violation ou negation d’un droit 
garanti par la Charte a la personne qui l’invoque. En 
Pespece, les droits qui auraient ete violes sont ceux du 
foetus. La qualite pour agir ne peut etre accordee en 
vertu du par. 52(1) de la Loi constitutionnelle de 1982 
parce qu’une action fondee sur le par. 52(1) doit se 
limiter a la contestation d’une loi ou d’un acte gouverne- 
mental pris en vertu d’un pouvoir confere par la loi. 
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15, 8 C.C.C. (3d) 392, 36 C.R. (3d) 259. Appeal 
dismissed. 

Morris C. Shumiatcher, Q.C., and R. Bradley 
Hunter, for the appellant. 

Claude R. Thomson, Q.C., and Robert W. 
Staley , for the intervener Interfaith Coalition on 
the Rights and Wellbeing of Women and 
Children. 

Angela M. Costigan and Karla Gower , for the 
intervener R.E.A.L. Women of Canada. 

Edward Sojonky, Q.C., for the respondent. 

Mary Eberts and Helena Orton, for the interv¬ 
ener Women’s Legal Education and Action Fund 
(LEAF). 

The judgment of the Court was delivered by 

Sopinka J.—This appeal by leave of this Court 
is from the Saskatchewan Court of Appeal, [1987] 
4 W.W.R. 385, which affirmed the judgment at 
trial of Matheson J. of the Saskatchewan Court of 
Queen’s Bench, [1984] 1 W.W.R. 15, dismissing 
the action of the plaintiff (appellant in this Court). 
In the courts below, the plaintiff attacked the 
validity of subss. (4), (5) and (6) of s. 251 of the 
Criminal Code, R.S.C. 1970, c. C-34, relating to 
abortion on the ground that they contravened pro¬ 
tected rights of the foetus. Subsequent to the 
decision of the Saskatchewan Court of Appeal but 
by the time the appeal reached this Court, s. 251, 
including the subsections under attack in this 
action, had been struck down in R. v. Morgentaler, 
[1988] 1 S.C.R. 30 (hereinafter R. v. Morgentaler 
(No. 2)). 

From this state of the proceedings it was appar¬ 
ent at the commencement of this appeal that a 
serious issue existed as to whether the appeal was 
moot. As well, it. appeared questionable whether 
the appellant had lost his standing and, indeed, 
whether the matter was justiciable. The Court 
therefore called upon counsel to address these 
issues as a preliminary matter. Upon completion of 
these submissions, we reserved decision on these 
issues and heard the argument of the merits of the 


1 W.W.R. 15, 8 C.C.C. (3d) 392, 36 C.R. (3d) 
259. Pourvoi rejete. 

Morris C. Shumiatcher, c.r., et R. Bradley 
Hunter , pour l’appelant. 

Claude R. Thomson, c.r., et Robert W. Staley, 
pour l’intervenante Interfaith Coalition on the 
Rights and Wellbeing of Women and Children. 

b 

Angela M. Costigan et Karla Gower, pour l’in¬ 
tervenante R.E.A.L. Women of Canada. 

Edward Sojonky, c.r., pour l’intime. 

C 

Mary Eberts et Helena Orton, pour 1’interve- 
nant Fonds d’action et d’education juridiques pour 
les femmes (FAEJ). 

d Version francaise du jugement de la Cour rendu 
par 

Le juge Sopinka —Le present pourvoi, sur 
automation de cette Cour, attaque un arret de la 
Cour d’appel de la Saskatchewan, [1987] 4 
W.W.R. 385, confirmant le jugement du juge 
Matheson de la Cour du Banc de la Reine de la 
Saskatchewan, [1984] 1 W.W.R. 15, qui avait 
rejete Faction du demandeur (l’appelant en cette 
f Cour). Devant les cours d’instance inferieure, le 
demandeur a conteste la validite des par. 251(4), 
(5) et (6) du Code criminel, S.R.C.M970, chap. 
C-34, relatifs a l’avortement pour le motif qu’ils 
enfreignent des droits garantis au foetus. Apres 
8 l’arret de la Cour d’appel de la Saskatchewan et 
avant l’audition du present pourvoi en cette Cour, 
Fart. 251, et done les paragraphes contestes en 
Fespece, a ete declare inoperant par l’arret R. c. 
Morgentaler, [1988] 1 R.C.S. 30 (ci-apres R. c. 
h Morgentaler (n° 2)). 

Vu Involution de la procedure, il etait evident 
des le debut du pourvoi que la question de son 
caractere theorique se posait serieusement. En 
' outre, il paraissait douteux que le demandeur ait 
encore qualile pour agir et meme que la question 
puisse etre reglee par voie de justice. La Cour a 
done demande aux avocats de debattre ces points a 
. titre de questions preliminaires. Apres leurs plai- 
doiries, nous avons mis ces questions en delibere et 
nous avons entendu le pourvoi au fond, de maniere 
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appeal so that we could dispose of the whole 
appeal without recalling the parties for argument 
should we decide that, notwithstanding the prelim¬ 
inary issues, the appeal should proceed. 

In view of the conclusion that I have reached, it 
is necessary to deal with the issues of mootness and 
standing only. Since it is a change in the nature of 
these proceedings.which gives rise to these issues, a 
review of the history of the action is necessary. 

History of the Action 

Mr. Borowski commenced an action in the 
Court of Queen’s Bench of Saskatchewan by filing 
a statement of claim on September 5, 1978, which 
asked for the following relief: 

(a) An Order of this Honourable Court declaring sec¬ 
tion 251, subsections (4), (5) and (6) of the Crimi¬ 
nal Code invalid and inoperative; 

(b) An Order of this Honourable Court declaring that 
the provisions of all Acts of the Parliament of 
Canada, and all legal instruments purporting to 
authorize the expenditure of public moneys for any 
of the purposes described in section 251, subsec¬ 
tions (4), (5) and (6) are invalid and inoperative, 
and the outlay of such moneys is ultra vires and 
unlawful; 

(c) A permanent injunction enjoining the Minister of 
Finance, his servants and agents, from allocating, / 
disbursing or in any way providing public moneys 
out of the Consolidated Revenue Fund for the 
establishment or maintenance of therapeutic abor¬ 
tion committees, for the performance of abortions 

or in support of any act or object relating to the 
abortion and destruction of individual human 
foetuses; 

(d) The costs of this action; and 

(e) Such further and other relief as to this Honourable 
Court seems just and expedient. 

Prior to trial, a motion was brought by the 
respondents questioning the jurisdiction of the 
Court of Queen’s Bench. That motion culminated 
in an appeal to this Court in which a central issue 
was Mr. Borowski’s standing to bring the action. ' 
The resulting decision of the majority of this 
Court, reported in Minister of Justice of Canada 
v. Borowski, [1981] 2 S.C.R. 575, was that Mr. 
Borowski had standing to attack the provisions of . 
the Code referred to in his statement of claim. 


a etre en mesure de statuer sur la totalite du 
pourvoi sans devoir rappeler les parties pour plai- 
der si, malgre les questions preliminaires, nous 
decidions que le pourvoi devait suivre son cours. 
a 

Compte tenu de la conclusion a laquelle je suis 
arrive, il suffit de traiter des questions du carac- 
tere theorique et de la qualite pour agir. Puisque 
celles-ci resultent d’un changement dans la nature 
b des procedures, il faut faire l’historique de Faction. 

Historique de Faction 

Monsieur Borowski a intente une action devant 
la Cour du Banc de la Reine de la Saskatchewan 
c en produisant, le 5 septembre 1978, une declara¬ 
tion pour demander les redressements suivants: 
[traduction] 

a) Une ordonnance de la Cour declarant que les par. 
251(4), (5) et (6) du Code criminel sont nuls et 
inoperants; 

b) Une ordonnance de la Cour declarant que toutes les 
dispositions des lois du Parlement du Canada et 
tous les textes juridiques qui visent a autoriser 
Futilisation de fonds publics pour les objets men- 
tionnes aux par. 251(4), (5) et (6), sont nuls et 
inoperants et que le versement de ces sommes est 
ultra vires et illegal; 

c) Une injonction permanente interdisant au ministre 
des Finances, ses agents et ses preposes, d’attribuer, 
de debourser ou de rendre autrement disponible 
quelque somme que ce soit sur le Fonds du revenu 
consolide pour l’etablissemenl ou le maintien de 
comites d’avortement therapeutique, pour la prati¬ 
que d’avortements ou pour tout acte ou objet affe¬ 
rent a l’avortement et a la destruction de foetus 
humains; 

d) Les depens de la presente action; 

e) Tout autre redressement que la Cour estime juste et 
approprie. 

Avant Faudition de l’affaire, les intimes ont 
conteste par requete la competence de la Cour du 
Banc de la Reine. Cette requete a abouti a un 
pourvoi en cette Cour qui portait principalement 
sur la qualite pour agir de M. Borowski. Selon la 
decision de cette Cour a la majorite, publiee sous 
Fintitule Ministre de la Justice du Canada c. 
Borowski, [1981] 2 R.C.S. 575, M. Borowski avait 
qualite pour contester les dispositions du Code 
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Martland J., speaking for the majority, stated, at 
p. 598: 

I interpret these cases as deciding that to establish 
status as a plaintiff in a suit seeking a declaration that 
legislation is invalid, if there is a serious issue as to its a 
invalidity, a person need only to show that he is affected 
by it directly or that he has a genuine interest as a 
citizen in the validity of the legislation and that there is 
no other reasonable and effective manner in which the 
issue may be brought before the Court. In my opinion, b 
the respondent has met this test and should be permitted 
to proceed with his action. 

Laskin C.J., with whom Lamer J. concurred, 
would have denied standing on the basis that Mr. 
Borowski was not a person affected by the legisla¬ 
tion and that there were others, such as doctors 
and hospitals, who might be so affected. The Chief 
Justice concluded, therefore, that Mr. Borowski 
did not have any judicially cognizable interest in d 
the matter and that the Court ought to exercise its 
discretion to deny standing. 

An amended statement of claim was filed on 
April 18, 1983, in which the original claims based e 
on an alleged violation of the Canadian Bill of 
Rights, R.S.C. 1970, App. Ill, were repeated. 
Allegations based upon the Canadian Charter of 
Rights and Freedoms, which had been proclaimed 
on April 17, 1982, were added. The prayer for / 
relief claimed: 

(a) An Order of this Honourable Court declaring Sub¬ 
sections (4), (5) and (6) of Section 251 of the 
Criminal Code to be ultra vires , unconstitutional, g 
invalid, inoperative and of no force or effect; 

(b) An Order of this Honourable Court declaring that 

the provisions of all Acts of the Parliament of 
Canada, and all legal instruments purporting to 
authorize the expenditure of public moneys for any h 
of the purposes described in Subsections (4), (5) 
and (6) of Section 251 of the Criminal Code are 
ultra vires, inoperative, unconstitutional, invalid 
and of no force or effect and the outlay of such 
moneys is unlawful: / 

(c) The costs of this action; and 

(d) Such further and other relief as to this Honourable 
Court seems just. 

The Saskatchewan Court of Queen’s Bench dis- • 
missed Mr. Borowski’s claim relating to an alleged 
violation of s. 1 of the Canadian Bill of Rights. 


mentionnees dans sa declaration. Le juge Mart- 
land dit au nom de la majorite, a la p. 598: 

Selon mon interpretation, ces arrets decident que pour 
etablir I’interet pour agir a titre de demandeur dans une 
poursuite visant a declarer qu’une loi est invalide, si 
cette question se pose serieusement, il suffit qu’une 
personne demontre qu’elle est directement touchee ou 
qu’elle a, a titre de citoyen, un interet veritable quant a 
la validite de la loi, et qu’il n’y a pas d’autre maniere 
raisonnable et efficace de soumettre la question a la 
cour. A mon avis, l’intime r6pond a ce critere el devrait 
etre autorise a poursuivre son action. 

Le juge en chef Laskin, avec l’appui du juge 
Lamer, aurait statue que M. Borowski n’avait pas 
qualite pour agir parce qu’il n’etait pas touche par 
la loi alors que d’autres, comme Ies medecins et les 
hopitaux, pouvaient l’etre. Le Juge en chef a 
conclu qu’en consequence M. Borowski n’avait pas 
un interet judiciaire suffisant dans la question et 
que la Cour devrait exercer son pouvoir discretion- 
naire pour lui nier la qualite pour agir. 

Le 18 avril 1983, le demandeur a produit une 
declaration amendee par laquelle il renouvelait les 
allegations de violation de la Declaration cana- 
dienne des droits, S.R.C. 1970, app. Ill, Il ajoutait 
des allegations de violation de la Charte cana- 
dienne des droits et libertes, qui etait entree en 
vigueur le 17 avril 1982. Il demandait les redresse- 
ments suivants: ^ 

[traduction] 

a) Une ordonnance de la Cour declarant que les par. 
251(4), (5) et (6) du Code criminel sont ultra vires, 
inconstitutionnels, nuls et inoperants; 

b) Une ordonnance de la Cour declarant que toutes les 
dispositions des lois du Parlement du Canada et 
tous les textes juridiques qui visent a autoriser 
l’utilisation de fonds publics pour les objets men- 
tionnes aux par. 251(4), (5) et (6) du Code criminel 
sont ultra vires, inconstitutionnels, nuls et inope¬ 
rants et que le versement de ces sommes est illegal; 

c) Les depens de la presente action; 

d) Tout autre redressement que la Cour estime juste et 
approprie. 

La Cour du Banc de la Reine de la Saskatche¬ 
wan a rejete les arguments de M. Borowski fondes 
sur Particle premier de la Declaration canadienne 
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Matheson J. held that both Morgentaler v. The 
Queen, [1976] 1 S.C.R. 616 (hereinafter Morgen¬ 
taler v. The Queen (No. 1 j) and Dehler v. Ottawa 
Civic Hospital (1980), 29 O.R. (2d) 677 (C.A.) 
(leave to appeal refused [1981] 1 S.C.R. viii) 
concluded that the Canadian Bill of Rights did not 
give the courts the right to assess the substantive 
content or wisdom of legislation. 

Matheson J. noted that Mr. Borowski’s principal 
argument under the Charter was that the foetus is 
a person and therefore should be afforded the 
protection of s. 7 of the Charter. It was held, 
however, that s. 251(4), (5), and (6) did not 
violate the Charter as a foetus is not included in 
“everyone” so as to trigger the application of any 
s. 7 rights. 

On appeal Mr. Borowski did not pursue his 
claim that government funding of abortions was 
unlawful. The Saskatchewan Court of Appeal dis¬ 
missed Mr. Borowski’s appeal by concluding that 
neither s. 7 nor s. 15 (which had come into effect 
on April 17, 1985, prior to the hearing before the 
Court of Appeal) applied to a foetus. Speaking for 
the court, Gerwing J:A. examined the historical 
treatment of the foetus as well as the language and 
legislative history of s. 7 and concluded that the 
guarantees of s. 7 were not intended to extend to 
the unborn. As well, the foetus was held not to be 
included in “every individual” for the purpose of 
s. 15. 

Leave to appeal to this Court was granted on 
September 3, 1987. The grounds for appeal alleged 
by the appellant in his notice of motion for leave to 
appeal refer primarily to ss. 7 and 15 of the 
Charter. On October 7, 1987, McIntyre J., pursu¬ 
ant to Rule 32 of the Siipreme Court Rules, 
SOR/83-74, stated the following constitutional 
questions: 

1. Does a child en ventre sa mere have the right to life 
as guaranteed by Section 7 of the Canadian Charter of 
Rights and Freedoms ? 

2. If the answer to question 1 is “yes”, do subsections 
(4), (5) and (6) of Section 251 of the Criminal Code 
violate or deny the principles of fundamental justice, 
contrary to Section 7 of the Canadian Charter of Rights 
and Freedoms ? 


des droits. Le juge Matheson a decide que les 
arrets Morgentaler c. La Reine, [1976] 1 R.C.S. 
616 (ci-apres Morgentaler c. La Reine (n° 1)), et 
Dehler v. Ottawa Civic Hospital (1980), 29 O.R. 
a (2d) 677 (C.A.), (autorisation de pourvoi refusee, 
[1981] 1 R.C.S. viii), concluaient que la Declara¬ 
tion canadienne des droits ne permettait pas aux 
tribunaux de juger de la teneur ou de la sagesse 

des lois. 
h 

Le juge Matheson souligne que M. Borowski 
soutient essentiellement, en vertu de la Charte, que 
le foetus est une personne et devrait done etre 
protege par l’art. 7 de la Charte. La Cour conclut 
c toutefois que les par. 251(4), (5) et (6) ne violent 
pas la Charte puisque le foetus n’est pas vise par le 
mot «chacun» et ne beneficie done pas de l’applica- 
tion de l’art. 7. 

d En appel, M. Borowski n’a plus soutenu que la 
contribution du gouvernement au financement des 
avortements etait illegale. La Cour d’appel de la 
Saskatchewan a rejete 1’appel de M. Borowski en 
statuant que ni l’art. 7 ni Part. 15 (qui etait entre 
en vigueur le 17 avril 1985, avant l’audition de 
l’appel) ne s’appliquent au foetus. Au nom de la 
cour, le juge Gerwing a examine l’histoire du droit 
relatif au foetus ainsi que la formulation de Part. 7 
/ et sa genese legislative, et il a conclu que les 
garanties de Part. 7 ne s’appliquent pas a Penfant a 
naitre. De meme, la cour a conclu que le foetus 
n’est pas vise par les mots «personne» et «tous» aux 
fins de Part. 15. 

8 

Cette Cour a accorde l’autorisation de pourvoi le 
3 septembre 1987. Les moyens invoques par l’ap- 
pelant dans sa requete en autorisation visenl prin- 
cipalement les art. 7 et 15 de la Charte. Le 7 
h octobre 1987, le juge McIntyre formulait ainsi les 
questions constitutionnelles, conformement a Part. 
32 des Regies de la Cour supreme , DORS/83-74: 

l 1. Un enfant conqu a-t-il le droit a la vie que garantit 
l’art. 7 de la Charte canadienne des droits et libertesl 

2. Si la reponse a la question 1 est affirmative, les par. 
251(4), (5), (6) du Code criminel violent-ils ou nient-ils 
j les principes de justice fondamentale contrairement a 
l’art. 7 de la Charte canadienne des droits et libertesl 
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3. Does a child en ventre sa mere have the right to the 

equal protection and equal benefit of the law without 
discrimination because of age or mental or physical 
disability that are guaranteed by Section 15 of the 
Canadian Charter of Rights and Freedoms ? a 

4. If the answer to question 3 is “yes”, do subsections 
(4), (5) and (6) of Section 25! of the Criminal Code 
violate or deny the rights guaranteed by Section 15? 

5. If the answer to question 2 is “yes” or if the answer 
to question 4 is “yes”, are the provisions of subsections 
(4), (5) and (6) of Section 251 of the Criminal Code 
justified by Section 1 of the Canadian Charter of Rights 
and Freedoms , and therefore not inconsistent with the 
Constitution Act, 19821 

c 

On January 28, 1988, after leave to appeal was 
granted, this Court decided R. v. Morgentaler (No. 

2), supra, in which all of s. 251 was found to 
violate s. 7 of the Charter. Accordingly, s. 251 in d 
its entirety was struck down. 


In July of 1988 in light of this Court’s judgment 
in R. v. Morgentaler (No. 2), supra, counsel on e 
behalf of the Attorney General of Canada applied 
to adjourn the hearing of the appeal. The respond¬ 
ent argued that the issue was now' moot as s. 251 
of the Criminal Code had been nullified and that 
the two remaining constitutional questions (num- * 
bers 1 and 3) which simply ask whether a child en 
ventre sa mere is entitled to the protection of ss. 7 
and 15 of the Charter respectively are not sever¬ 
able from the other, now moot constitutional ques- 
tions. Although the respondent claimed the matter 
was moot, no application to quash the appeal was 
made. The application to adjourn the hearing of 
the appeal was denied by Chief Justice Dickson on 
July 19, 1988, leaving it to the Court to address h 
the mootness issue. 

I am of the opinion that the appeal should be 
dismissed on the grounds that: (1) Mr. Borowski’s 
case has been rendered moot and (2) he has lost ' 
his standing. When section 251 was struck down, 
the basis of the action disappeared. The initial 
prayer for relief was no longer applicable. The 
foundation for standing upon which the previous . 
decision of this Court was based also disappeared. 


3. L’enfant conqu a-t-il le droit a la meme protection et 
au meme benefice de la loi, independamment de toute 
discrimination en raison de Page ou de deficiences men- 
tales ou physiques, que garantit Part. 1 5 de la Charte 
canadienne des droits et libertesl 

4. Si la reponse a la question 3 est affirmative, les par. 
251(4), (5), (6) du Code criminel violent-ils ou nient-ils 
les droits garantis par Part. 15? 

5. Si la reponse a la question 2 est affirmative et si 10 
reponse a la question 4 est affirmative, les par. 251(4), 
(5), (6) du Code criminel sont-ils justifies par Particle-- 
premier de la Charte canadienne des droits et liberies 
done compatibles avec la Loi constitutionnelle de l982Tf_ 

□ 

c 

CO 

Le 28 janvier 1988, apres avoir autorise le pour- 
voi en Pespece, la Cour a rendu Turret R. c 
Morgentaler (N° 2), precite, dans lequel elle a jugi~ 
que Part. 251 viole Part. 7 de la Charte. En 
consequence, elle a declare inoperant Pensemble de 
Part. 251. 

En juillet 1988, en raison de Parret R. c. Mor¬ 
gentaler (n° 2) de cette Cour, le procureur general 
du Canada a demande Pajournement de Paudition 
du pourvoi. L’intime soutenait que le litige concer- 
nant Part. 251 du Code criminel etait maintenant 
sans objet puisque cet article avait ete declare 
inoperant et que les deux autres questions constitu- 
tionnelles (les questions 1 et 3), concernant le droit 
de Penfant a naitre a la protection des art. 7 et 15 
de la Charte, ne pouvaient etre separees des ques¬ 
tions constitutionnelles qui etaient devenues theori- 
ques. Bien que Pintime ait soutenu que la cause 
etait theorique, il n’a pas demande Pannulation du 
pourvoi. Le juge en chef Dickson a rejete la 
demande d’ajournement le 19 juillet 1988. La 
Cour doit done traiter de la question du caractere 
theorique du litige. 

Je suis d’avis de rejeter le pourvoi pour les 
motifs suivants: (1) la cause de M. Borowski est 
devenue theorique et (2) il a perdu la qualite 
necessaire pour agir. L’annulation de Part. 251 a 
fait disparaftre sa cause d’action. La demande 
initiale de redressement n’a plus d’objet. Le fonde- 
ment meme de la qualite pour agir reconnue par 
cette Cour dans sa decision anterieure a lui aussi 
disparu. 
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Mootness 


The doctrine of mootness is an aspect of a 
general policy or practice that a court may decline 
to decide a case which raises merely a hypothetical 
or abstract question. The general principle applies 
when the decision of the court will not have the 
effect of resolving some controversy which affects 
or may affect the rights of the parties. If the 
decision of the court will have no practical effect 
on such rights, the court will decline to decide the 
case. This essential ingredient must be present not 
only when the action or proceeding is commenced 
but at the time when the court is called upon to 
reach a decision. Accordingly if, subsequent to the 
initiation of the action or proceeding, events occur 
which affect the relationship of the parties so that 
no present live controversy exists which affects the 
rights of the parties, the case is said to be moot. 
The general policy or practice is enforced in moot 
cases unless the court exercises its discretion to 
depart from its policy or practice. The relevant 
factors relating to the exercise of the court’s dis¬ 
cretion are discussed hereinafter. 


The approach in recent cases involves a two-step 
analysis. First it is necessary to determine whether 
the required tangible and concrete dispute has 
disappeared and the issues have become academic. 
Second, if the response to the first question is 
affirmative, it is necessary to decide if the court 
should exercise its discretion to hear the case. The 
cases do not always make it clear whether the term 
“moot” applies to cases that do not present a 
concrete controversy or whether the term applies 
only to such of those cases as the court declines to 
hear. In the interest of clarity, I consider that a 
case is moot if it fails to meet the “live controver¬ 
sy” test. A court may nonetheless elect to address 
a moot issue if the circumstances warrant. 


Le caractere theorique 


a La doctrine relative au caractere theorique est 
un des aspects du principe ou de la pratique gene- 
rale voulant qu’un tribunal peut refuser de juger 
une affaire qui ne souleve qu’une question hypo- 
thetique ou abstraite. Le principe general s’appli- 
* que quand la decision du tribunal n’aura pas pour 
effet de resoudre un litige qui a, ou peut avoir, des 
consequences sur les droits des parties. Si la deci¬ 
sion du tribunal ne doit avoir aucun effet pratique 
sur ces droits, le tribunal refuse de juger l’affaire. 
Cet element essentiel doit etre present non seule- 
ment quand Faction ou les procedures sont enga- 
gees, mais aussi au moment ou le tribunal doit 
rendre une decision. En consequence, si, apres 
d l’introduction de Faction ou des procedures, sur- 
viennent des evenements qui modifient les rapports 
des parties entre elles de sorte qu’il ne reste plus de 
litige actuel qui puisse modifier les droits des 
parties, la cause est consideree comme theorique. 
e Le principe ou la pratique general s’applique aux 
litiges devenus theoriques a moins que le tribunal 
n’exerce son pouvoir discretionnaire de ne pas 
Fappliquer. J’examinerai plus loin les facteurs dont 
le tribunal tient compte pour decider d’exercer ou 
J non ce pouvoir discretionnaire. 


La demarche suivie dans des affaires recentes 
comporte une analyse en deux temps. En premier, 
il faut se demander si le differend concret et 
tangible a disparu et si la question est devenue 
purement theorique. En deuxieme lieu, si la 
h reponse a la premiere question est affirmative, le 
tribunal decide s’il doit exercer son pouvoir discre¬ 
tionnaire et entendre Faffaire. La jurisprudence 
n’indique pas toujours tres clairement si le mot 
«theorique» (moot) s’applique aux affaires qui ne 
' comportent pas de litige concret ou s’il s’applique 
seulement a celles de ces affaires que le tribunal 
refuse d’entendre. Pour etre precis, je considere 
qu’une affaire est «theorique» si elle ne repond pas 
. au critere du «litige actuek Un tribunal peut de 
toute fa§on choisir de juger une question theorique 
s’il estime que les circonstances le justifient. 
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When is an Appeal Moot?—The Authorities 

The first stage in the analysis requires a con¬ 
sideration of whether there remains a live contro¬ 
versy. The controversy may disappear rendering an 
issue moot due to a variety of reasons, some of 
which are discussed below. 

In- The King ex rel. Tolfree v. Clark , [1944] 
S.C.R. 69, this Court refused to grant leave to 
appeal to applicants seeking a judgment excluding 
the respondents from sitting and exercising their 
functions as Members of the Ontario Legislative 
Assembly. However, the Legislative Assembly had 
been dissolved prior to the hearing before this 
Court. As a result, Duff C.J., on behalf of the 
Court, held at p. 72: 

It is one of those cases where, the state of facts to which 
the proceedings in the lower Courts related and upon 
which they were founded having ceased to exist, the 
sub-stratum of the litigation has disappeared . In accord¬ 
ance with well-settled principle, therefore, the appeal 
could not properly be entertained. [Emphasis-added.] 

A challenged municipal by-law was repealed 
prior to a hearing in Moir v. The Corporation of 
the Village of Huntingdon (1891), 19 S.C.R. 363, 
leading to a conclusion that the appealing party 
had no actual interest and that a decision could 
have no effect on the parties except- as to costs. 
Similarly, in a fact situation analogous to this 
appeal, the Privy Council refused to address the 
constitutionality of challenged legislation where 
two statutes in question were repealed prior to the 
hearing: Attorney-General for Alberta v. Attor¬ 
ney-General for Canada, [1939] A.C. 117 (P.C.) 

Appeals have not been entertained in situations 
in which the appellant had agreed to an undertak¬ 
ing to pay the respondent the damages awarded in 
the court below plus costs regardless of the disposi¬ 
tion of the appeal: Coca-Cola Company of 
Canada Ltd. v. Mathews , [1944] S.C.R. 385, and 
Sun Life Assurance Company of Canada v. Jervis , 
[1944] A.C. 111. In Coca-Cola v. Mathews , Rin- 
fret C.J. held the result of the undertaking was to 
eliminate any further lis between the parties such 


Quand un pourvoi est-il theorique?—La jurispru¬ 

dence 

La premiere etape de (’analyse exige qu’on se 
a demande s’il reste un litige actuel. Diverses cir- 
constances, dont je vais donner des exemples, peu- 
vent faire disparaitre un litige et rendre la question 
theorique. 

b Dans 1’arret The King ex rel. Tolfree v. Clark , 
[1944] R.C.S. 69, cette Cour a refuse d’accorder' 
une autorisation de pourvoi a des requerants qui 
demandaient un jugement interdisant aux intimefM 
d’exercer leurs fonctions de deputes de Fassemble£ 
c legislative de l’Ontario et de participer a ses deli¬ 
berations. L’assemblee legislative avait ete dissoute 
avant l’audition de Faffaire par cette Cour. Lqj 
juge en chef Duff, au nom de la Cour, dit a 

,P- 72: 

[traduction] II s’agit d’une de ces affaires ou les 
circonstances auxquelles les procedures des tribunaux 
d’instance inferieure se rapportent et sur lesquelles elles 
sont fondees n’existent plus, le substratum du litige a 
disparu . Selon les principes reconnus, il n’est plus possi¬ 
ble de connaitre du pourvoi. [Je souligne.] 

Dans Faffaire Moir v. The Corporation of the 
Village of Huntingdon (1891), 19 R.C.S. 363, 
j. Fabrogation du reglement municipal conteste 
avant Faudition du pourvoi a entraine la conclu¬ 
sion que Fappelant n’avait pas d’interet reel et 
qu’une decision n’aurait pas de consequence pour 
les parties, sauf pour les depens. De meme, dans 
g une situation analogue a Fespece, le Conseil prive 
a refuse de se prononcer sur la constitutionnalite 
de dispositions legislatives contestees parce que les 
lois en cause avaient et6 abrogees avant Faudition: 
Attorney-General for Alberta v. Attorney-General 
h for Canada , [1939] A.C. 117 (C.P.) 

Certains pourvois n’ont pas ete entendus dans 
des cas ou Fappelant avait pris Fengagement de 
verser a l’intime les dommages-interets accordes 
' par les cours d’instance inferieure et les depens, 
quelle que soit l’issue du pourvoi: Coca-Cola 
Company of Canada Ltd. v. Mathews , [1944] 
R.C.S. 385, et Sun Life Assurance Company of 
. Canada v. Jervis, [1944] A.C. 111. Dans Faffaire 
Coca-Cola v. Mathews, le juge en chef Rinfret a 
statue que Fengagement avait comme consequence 
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that the Court would have been forced to decide 
an abstract proposition of law. 

As well, the sale of a restaurant for which a 
renewal of a licence was sought as required by the 
impugned municipal by-law rendered an issue 
technically moot: Vic Restaurant Inc. v. City of 
Montreal, [1959] S.C.R. 58. Issues in contention 
may be of a short duration resulting in an absence 
of a live controversy by the time of appellate 
review. Such a situation arose in International 
Brotherhood of Electrical Workers, Local Union 
2085 v. Winnipeg Builders’ Exchange , [1967] 
S.C.R. 628, in which the cessation of a strike 
between the parties ended the actual dispute over 
the validity of an injunction prohibiting certain 
strike action by one party. 

The particular circumstances of the parties to an 
action may also eliminate the tangible nature of a 
dispute. The death of parties challenging the valid¬ 
ity of a parole revocation hearing {Re Cadeddu 
and The Queen (1983), 41 O.R. (2d) 481 (C.A.)) 
and a speeding ticket {R. v. Mercure, [1988] 1 
S.C.R. 234) ended any concrete controversy be¬ 
tween the parties. 


As well, the inapplicability of a statute to the 
party challenging the legislation renders a dispute 
moot: Law Society of Upper Canada v. Skapinker, 
[1984] 1 S.C.R. 357. This is similar to those 
situations in which an appeal from a criminal 
conviction is seen as moot where the accused has 
fulfilled his sentence prior to an appeal: Re Maltby 
and Attorney-General of Saskatchewan (1984), 
10 D.L.R. (4th) 745 (Sask. C.A.) 

The issue of mootness has arisen more frequent¬ 
ly in American jurisprudence, and there, the doc¬ 
trine is more fully developed. This may be due in 
part to the constitutional requirement, contained 
in s. 2(1) of Article III of the American Constitu¬ 
tion, that there exist a “case or controversy”: 

Section 2. [1] The judicial Power shall extend to all 
Cases, in Law and Equity, arising under this Constitu¬ 
tion, the Laws of the United States, and Treaties made, 


d’eliminer tout litige entre les parties de sorte que 
la Cour aurait ete forcee de se prononcer sur une 
question juridique abstraite. 

a Dans un autre cas, la vente d’un restaurant pour 
lequel on cherchait a obtenir un renouvellement du 
permis exige par le reglement municipal conteste 
avait rendu la question theorique: Vic Restaurant 
Inc. v. City of Montreal , [1959] R.C.S. 58. Pour 
b certains problemes de courte duree, le litige n’exis- 
te plus quand l’affaire est portee en appel. C’est ce 
qui est arrive dans l’affaire International Brother¬ 
hood of Electrical Workers, Local Union 2085 v. 
Winnipeg Builders’ Exchange, [1967] R.C.S. 628, 
c quand la fin de la greve qui opposait les parties a 
mis fin au litige concernant la validite de l’injonc- 
tion qui interdisait certains actes de greve a l’une 
de ces parties. 

“ Un changement dans la situation des parties a 
une action peut aussi eliminer l’aspect tangible du 
litige. Le deces d’une partie qui contestait la vali¬ 
dite d’une audition sur la revocation de sa libera- 
tion conditionnelle (Re Cadeddu and The Queen 
(1983), 41 O.R. (2d) 481 (C.A.)) et, dans un autre 
cas, le deces d’une partie qui contestait une contra¬ 
vention pour exces de vitesse {R. c. Mercure , 
[1988] 1 R.C.S. 234) ont mis fin a des litiges 
/ concrets. 

De meme, l’inapplicabilite d’une loi a celui qui 
en conteste la validite rend le litige theorique: Law 
Society of Upper Canada c. Skapinker , [1984] 1 
g R.C.S. 357. Une situation semblable se presente 
quand l’appel d’une declaration de culpabilite est 
considere comme theorique parce que l’accuse a 
purge la peine avant l’audition de l’appel: Re 
Maltby and Attorney-General of Saskatchewan 
h (1984), 10 D.L.R. (4th) 745 (C.A. Sask.) 

La question du caractere theorique a ete etudiee 
plus frequemment aux Etats-Unis, dans la juris¬ 
prudence et la doctrine, et Fanalyse du principe y 
' est plus developpee. Cela tient vraisemblablement 
au par. 2(1) de l’article III de la Constitution 
americaine qui exige qu’il y ait «une cause ou un 
differend»: 

j 2. (1) Le pouvoir judiciaire s’etendra a toutes les 
causes, en droit (Law) et en equite {Equity), survenues 
sous l’empire de la presente constitution, des lois des 




356 


BOROWSKI V. CANADA (ATTORNEY GENERAL) Sopinka J. 


[1989] 1 S.C.R. 


or which shall be made, under their Authority;—to all 
Cases affecting Ambassadors, other public Ministers 
and Consuls;—to all Cases of admiralty and maritime 
Jurisdiction;—to Controversies to which the United 
States shall be a Party;—to Controversies between two 
or more States;—between a State and Citizens of 
another State;—between Citizens of different States;— 
between Citizens of the same State claiming Lands 
under Grants of different States, and between a State, 
or the Citizens thereof, and foreign States, Citizens or 
Subjects. 


However, despite the constitutional enshrinement 
of the principle, the mootness doctrine has its roots 
in common law principles similar to those in 
Canada: see “The Mootness Doctrine in the 
Supreme Court” (1974), 88 Harvard L.R. 373, at 
p. 374. Situations resulting in a finding of moot¬ 
ness are similar to those in Canada. For example, 
in Hall v. Beals, 396 U.S. 45 (1969), a challenge 
to a Colorado voter residency requirement of six 
months was held moot due to a legislative change 
in the law removing the plaintiff from the applica¬ 
tion of the statute. Mootness was also raised in 
United States v. W. T. Grant Co., 345 U.S. 629 
(1953), where a defendant voluntarily ceased 
allegedly unlawful conduct. Similarly, in Sibron v. 
New York, 392 U.S. 40 (1968), mootness was an 
issue where an accused completed his sentence 
prior to an appeal of his conviction. 


The American jurisprudence indicates a similar 
willingness to consider the merits of an action in 
some circumstances even when the controversy is 
no longer concrete and tangible. The rule that 
abstract, hypothetical or contingent questions will 
not be heard is not absolute (see: Tribe, American 
ConstitutionaHLaw (2nd ed. 1988), at p. 84; Kates 
and Barker, “Mootness in Judicial Proceedings: 
Toward a Coherent Theory” (1974), 62 Calif. 
L.R. 1385). A two-stage process is involved in 
which a court may consider the merits of an appeal 
even where the issue is moot. 


Etats-Unis, des traites conclus, ou qui seraient conclus, 
sous leur autorite; a toute les causes concernant les 
ambassadeurs, les autres mini'stres et les consuls; a 
toutes les causes d’amiraute et de juridiction maritime; 
aux differends dans lesquels les Etats-Unis seront partie; 
aux differends entre deux ou plusieurs Etats; entre un 
Etat et les citoyens d’un autre Etat; entre citoyens de 
differents Etats; entre citoyens d'un meme Etat recla- 
mant des terres en vertu de concessions d’autres Etats; 
b entre un Etat ou ses citoyens et des Etats, citoyens ou—. 
sujets etrangers. 

CD 

(Traduction de S. Rials, Presses Universitaires d^ 
France.) H 

c 

c 

Cependant, en depit de la consecration du principqj 
dans la Constitution, la doctrine du caractere theo-a) 
rique a ses sources dans des principes de commons 
d law semblables a ceux qui prevalent au Canada: 
voir «The Mootness Doctrine in the Supreme 
Court# (1974), 88 Harvard L.R. 373, a la p. 374. 
Les cas ou l’on a conclu au caractere theorique de 
faction sont semblables a ceux du Canada. Par 
e exemple, dans Hall v. Beals, 396 U.S. 45 (1969), 
la contestation par un electeur du Colorado de la 
condition de residence de six mois a ete declaree 
theorique parce qu’une modification de la loi avait 
soustrait le demandeur a l’application de cette loi. 

/ La question a ete soulevee dans l’affaire United 
States v. W. T. Grant Co., 345 U.S. 629 (1953), 
parce que le defendeur avait volontairement mis 
fin a la conduite illegale alleguee. De meme, dans 
Sibron v. New York, 392 U.S. 40 (1968), le carac- 
s tere theorique a ete invoque parce que 1’accuse 
avait fini de purger sa peine avant l’appel de sa 
declaration de culpabilite. 

h La jurisprudence americaine manifeste le meme 
souci de juger une action au fond dans certaines 
circonstances meme si le litige n’est plus ni concret 
ni tangible. La regie selon laquelle les tribunaux ne 
se prononcent pas sur des questions abstraites, 

' hypothetiques ou contingentes n’est pas absolue 
(voir: Tribe, American Constitutional Law (2 C ed. 
1988), a la p. 84; Kates et Barker, «Mootness in 
Judicial Proceedings: Toward a Coherent Theory# 
j (1974), 62 Calif. L.R. 1385). L’analyse en deux 
temps permet a une cour d’entendre un appel au 
fond meme si la question est theorique. 
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Is this Appeal Moot ? 

In my opinion, there is no longer a live contro¬ 
versy or concrete dispute as the substratum of Mr. 
Borowski’s appeal has disappeared. The basis for a 
the action was a challenge relating to the constitu¬ 
tionality of subss. (4), (5) and (6) of s. 251. That 
section of the Criminal Code having been struck 
down in R. v. Morgentaler (No. 2), supra , the 
raison d'etre of the action has disappeared. None * 
of the relief claimed in the statement of claim is 
relevant. Three of the five constitutional questions 
that were set explicitly concern s. 251 and are no 
longer applicable. The remaining two questions 
addressing the scope of ss. 7 and 15 Charter rights L 
are not severable from the context of the original 
challenge to s. 251. These questions were only 
ancillary to the central issue of the alleged uncon¬ 
stitutionality of the abortion provisions of the 
Criminal Code. They were a mere step in the 
process of measuring the impugned provision 
against the Charter. 

In any event, this Court is not bound by the 
wording of any constitutional question which is 
stated. Nor may the question be used to transform 
an appeal into a reference: Vadeboncceur v. 
Landry, [1977] 2 S.C.R. 179, at pp. 187-88, and 
Bisaillon v. Keable, [1983] 2 S.C.R. 60, at p. 71. / 
The procedural requirements of Rule 32 of the 
Supreme Court Rules are not designed to 
introduce new issues but to define with precision 
the constitutional points in issue which emerge 
from the recoxd. Rule 32 provides: 8 

32. (1) When a party to an appeal 


(a) intends to raise a question as to the constitutional 
validity or the constitutional applicability of a statute 
of the Parliament of Canada or of a legislature of a 
province or of Regulations made thereunder, 

(b) intends to urge the inoperability of a statute of ( - 
the Parliament of Canada or of a legislature of a 
province or of Regulations made thereunder. 

such party shall, upon notice to the other parties, apply 
to the Chief Justice or a Judge for the purpose of stating 
the question, within thirty days from the granting of j 
leave to appeal or within thirty days from the filing of 
the notice of appeal in an appeal with leave of the court 


Le present, pourvoi est-il theorique ? 

A mon avis, il n’y a plus de litige actuel ni de 
differend co'ncret puisque le substratum du pourvoi 
de M. Borowski a disparu. Son action etait fondee 
sur une contestation de la constitutionnalite des 
par. 251(4), (5) et (6) du Code criminel. Cet 
article ayant ete declare inoperant par l’arret R. c. 
Morgentaler (n° 2), precite, la raison d’etre de 
Taction a disparu. Aucun des redressements 
demandes dans la declaration n’est pertinent. Trois 
des cinq questions constitutionnelles enoncees 
visent expressement Fart. 251 et n’ont plus d’objet. 
Les deux autres ont trait a la portee des droits 
garantis par les art. 7 et 15 de la Charte et ne 
peuvent etre traitees separement de la contestation 
de Fart. 251. Ces questions etaient accessoires a la 
question principale de l’inconstitutionnalite des 
dispositions du Code criminel relatives a l’avorte- 
ment. Elies n’etaient qu’une etape du processus 
d’examen des dispositions contestees en vertu de la 
Charte. 

De toute faqon, cette Cour n’est pas liee par la 
formulation d’une question constitutionnelle. La 
question ne peut servir non plus a transformer un 
pourvoi en renvoi: Vadeboncceur c. Landry , [1977] 
2 R.C.S. 179, aux pp. 187 et 188, et Bisaillon c. 
Keable, [1983] 2 R.C.S. 60, a la p. 71. La proce¬ 
dure etablie par Fart. 32 des Regies de la Cour 
supreme ne vise pas a introduire de nouvelles 
questions, mais a definir avec precision les ques¬ 
tions constitutionnelles litigieuses qui ressortent du 
dossier. L’article 32 dit: 

32. (1) Lorsque, dans le cas d’un pourvoi autorise 
par la Cour, par la cour de dernier ressort d’une pro¬ 
vince, par la Cour d’appel federale ou d’un pourvoi de 
plein droit, une partie 

a ) entend contester la validite ou l’applicabilite cons¬ 
titutionnelle d’une loi du Parlement du Canada ou 
d’une loi, de la legislature d’une province, ou de l’un 
de leurs reglements d’application, 

b ) entend plaider le caractere inoperant d’une loi du 
Parlement du Canada ou d’une loi de la legislature 
d’une province ou de leurs reglements d’application, 

elle doit, apres avoir donne un avis aux autres parties et 
dans les 30 jours de l’autorisation de pourvoi ou de 
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of final resort in a province, the Federal Court of 
Appeal, or in an appeal as of right. 

The questions cannot, therefore, be employed as an 
independent basis for supporting an appeal that is 
otherwise moot. 

By reason of the foregoing, I conclude that this 
appeal is moot. It is necessary, therefore, to move 
to the second stage of the analysis by examining 
the basis upon which this Court should exercise its 
discretion either to hear or to decline to hear this 
appeal. 

The Exercise of Discretion: Relevant Criteria 

Since the discretion which is exercised relates to 
the enforcement of a policy or practice of the 
Court, it is not surprising that a neat set of criteria 
does not emerge from an examination of the cases. 
This same problem in the United States led com¬ 
mentators there to remark that “the law is a 
morass of inconsistent or unrelated theories, and 
cogent judicial generalization is sorely needed.” 
(Kates and Barker, “Mootness in Judicial Pro¬ 
ceedings: Toward a Coherent Theory”, supra, at p. 
1387). I would add that more than a cogent gener¬ 
alization is probably undesirable because an 
exhaustive list would unduly fetter the court’s 
discretion in future cases. It is, however, a discre¬ 
tion to be judicially exercised with due regard for 
established principles. 


In formulating guidelines for the exercise of 
discretion in departing from a usual practice, it is 
instructive to examine its underlying rationalia. To 
the extent that a particular foundation for the 
practice is either absent or its presence tenuous, 
the reason for its enforcement disappears or 
diminishes. 

The first rationale for the policy and practice 
referred to above is that a court’s competence to. 
resolve legal disputes is rooted in the adversary 
system. The requirement of an adversarial context 
is a fundamental tenet of our legal system and 
helps guarantee that issues are well and fully 


l’inscription de l’avis de pourvoi, s’adresser au Juge en 
chef ou a un juge pour que soit formulae la question. 

Les questions ne peuvent done pas servir de fonde- 
ment distinct a un pourvoi qui est par ailleurs 
theorique. 

Compte tenu de ce qui precede, je conclus que le 
pourvoi est theorique. II est done necessaire 
h d’aborder la seconde etape de 1’analyse et d’exami-_ 
ner les elements sur lesquels la Cour devrait se 
fonder pour decider d’exercer son pouvoir discre-co 
tionnaire pour entendre ou refuser d’entendre lero 
pourvoi. 

L’exercice du pouvoir discretionnaire: les critereS c 

applicables ^ 

cn 

Puisque le pouvoir discretionnaire a exercer con-g 
cerne l’application d’une politique ou d’une prati-' - 
que de la Cour, il n’est pas surprenant de ne pas 
pouvoir degager de la jurisprudence un ensemble 
precis de criteres. Aux Etats-Unis, le meme pro- 
bleme a amene des commentateurs a dire que 
e [traduction] «le droit est un fatras de theories 
incoherentes et disparates, ce qui rend indispensa¬ 
ble une generalisation judiciaire convaincante.» 
(Kates et Barker, «Mootness in Judicial Proceed¬ 
ings: Toward a Coherent Theory#, precite, a la p. 

/ 1387). J’ajouterais qu’il n’est pas souhaitable d’al- 
ler au-dela d’une generalisation convaincante 
parce qu’une liste exhaustive aurait comme conse¬ 
quence d’entraver indument, pour 1’avenir, le pou¬ 
voir discretionnaire de la Cour. II s’agit neanmoins 
8 d’un pouvoir discretionnaire a exercer de faqon 
judiciaire selon les principes etablis. 

Pour formuler des lignes directrices applicables 
a l’exercice du pouvoir discretionnaire visant a 
A ecarter une pratique habituelle, il est utile d’en 
etudier les assises. Dans la mesure ou une assise • 
donnee de cette pratique est faible ou inexistante, 
les raisons de l’appliquer diminuent ou disparais- 
. sent. 

I 

La premiere raison d’etre de la politique ou de la 
pratique en question tient a ce que la capacite des 
tribunaux de trancher des litiges a sa source dans 
j le systeme contradictoire. L’exigence du debat 
contradictoire est l’un des principes fondamentaux 
de notre systeme juridique et elle tend a garantir 
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argued by parties who have a stake in the outcome. 
It is apparent that this requirement may be satis¬ 
fied if, despite the cessation of a live controversy, 
the necessary adversarial relationships will never¬ 
theless prevail. For example, although the litigant 
bringing the proceeding may no longer have a 
direct interest in the outcome, there may be collat¬ 
eral consequences of the outcome that will provide 
the necessary adversarial context. This was one of 
the factors which played a role in the exercise of 
this Court’s discretion in Vic Restaurant Inc. v. 
City of Montreal, supra. The restaurant, for which 
a renewal of permits to sell liquor and operate a 
restaurant was sought, had been sold and therefore 
no mandamus for a licence could be given. Never¬ 
theless, there were prosecutions outstanding 
against the appellant for violation of the municipal 
by-law which was the subject of the legal chal¬ 
lenge. Determination of the validity of this by-law 
was a collateral consequence which provided the 
appellant with a necessary interest which other¬ 
wise would have been lacking. 


In the United States, the role of collateral conse¬ 
quences in the exercise of discretion to hear a case 
is well recognized. In Southern Pacific Co. v. 
Interstate Commerce Commission, 219 U.S. 433 
(1911), the United States Supreme Court was 
asked to examine an order of the Interstate Com¬ 
merce Commission which fixed maximum rates for 
certain transportation charges. Despite the expiry 
of this order, it was held, in part, that the remain¬ 
ing potential liability of the railway company to 
shippers comprised a collateral consequence justi¬ 
fying a decision on the merits. The principle that 
collateral consequences of an already completed 
cause of action warrant appellate review was most 
clearly stated in Sibron v. New York, supra. The 
appellant in that case appealed his conviction 
although his sentence had already been completed. 
At page 55, Warren C.J. stated: 


. . . most criminal convictions do in fact entail adverse 
collateral legal consequences. The mere “possibility” 
that this will be the case is enough to preserve a criminal 
case from ending “ignominiously in the limbo of 
mootness.” 


a 


b 


c 


d 


e 


f 


g 


h 


j 


que les parties ayant un interet dans Tissue du 
litige en debattent completement tous les aspects. 
II sernble que cette exigence puisse etre remplie si, 
malgre la disparition du litige actuel, le debat 
contradictoire demeure. Par exemple, meme si la 
partie qui a engage des procedures en justice n’a 
plus d’interet direct dans Tissue, il peut subsister 
des consequences accessoires a la solution du litige 
qui fournissent le contexte contradictoire neces- 
saire. C’est un des facteurs qui a joue dans la 
decision de cette Cour d’exercer son pouvoir dis- 
cretionnaire dans Taffaire Vic Restaurant Inc. v. 
City of Montreal, precitee. Apres la vente du 
restaurant pour lequel on demandait le renouvelle- 
ment du permis d’exploitation et de vente de bois- 
sons alcooliques, il n’etait plus possible de delivrer 
le mandamus relatif au permis. Neanmoins, sub- 
sistaient des poursuites contre Tappelante pour 
infraction au reglement municipal que visait Tac¬ 
tion en justice. La determination de la validite du 
reglement avait des consequences accessoires pour 
Tappelante et lui donnait Tinteret requis pour agir 
qu’autrement elle n’aurait pas eu. 

Aux Etats-Unis, les consequences accessoires 
ont un role reconnu dans la decision d’exercer le 
pouvoir discretionnaire d’entendre une affaire. 
Dans Southern Pacific Co. v. Interstate Commerce 
Commission, 219 U.S. 433 (1911), on avait 
demande a la Cour supreme des Etats-Unis de se 
prononcer sur une ordonnance de TInterstate Com¬ 
merce Commission qui imposait un plafond sur 
certains prix de transport. Malgre la caducite de 
Tordonnance, la Cour a conclu, entre autres 
choses, que la responsabilite eventuelle de la 
societe de chemins de fer envers les expediteurs 
constituait une consequence accessoire qui justi- 
fiait une decision sur le fond. L’arret Sibron v. 
New York, precite, consacre le principe d’apres 
lequel les consequences accessoires d’une cause 
d’action terminee justifient un appel. Dans cette 
affaire, Tappelant avait interjete appel de sa decla¬ 
ration de culpabilite apres avoir deja purge sa 
peine. Le juge en chef Warren dit, a la p. 55: 

[traduction] ... la plupart des declarations de culpa¬ 
bilite comportent des consequences juridiques accessoi¬ 
res defavorables. Cette seule «possibilite» suffit pour 
empecher qu’une affaire penaie se termine «ignominieu- 
sement dans les limbes des affaires theoriques». 
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In Canada, the cases of Law Society of Upper 
Canada v. Skapinker, supra, and R. v. Mercure, 
supra, illustrate the workings of this principle. In 
those cases, the presence of interveners who had a 
stake in the outcome supplied the necessary adver¬ 
sarial context to enable the Court to hear the 
cases. 

The second broad rationale on which the moot¬ 
ness doctrine is based is the concern for judicial 
economy. (See: Sharpe, “Mootness, Abstract 
Questions and Alternative Grounds: Deciding 
Whether to Decide”, Charter Litigation.) It is an 
unfortunate reality that there is a need to ration 
scarce judicial resources among competing claim¬ 
ants. The fact that in this Court the number of live 
controversies in respect of which leave is granted is 
a small percentage of those that are refused is 
sufficient to highlight this observation. The con¬ 
cern for judicial economy as a factor in the deci¬ 
sion not to hear moot cases will be answered if the 
special circumstances of the case make it worth¬ 
while to apply scarce judicial resources to resolve 
it. 

The concern for conserving judicial resources is 
partially answered in cases that have become moot 
if the court’s decision will have some practical 
effect on the rights of the parties notwithstanding 
that it will not have the effect of determining the 
controversy which gave rise to the action. The 
influence of this factor along with that of the first 
factor referred to above is evident in Vic Restau¬ 
rant Inc. v. City of Montreal, supra. 

Similarly an expenditure of judicial resources is 
considered warranted in cases which although 
moot are of a recurring nature but brief duration. 
In order to ensure that an important question 
which might independently evade review be heard 
by the court, the mootness doctrine is not applied 
strictly. This was the situation in International 
Brotherhood of Electrical Workers, Local Union 
2085 v. Winnipeg Builders' Exchange , supra. The 
issue was the validity of an interlocutory injunc¬ 
tion prohibiting certain strike action. By the time 
the case reached this Court the strike had been 
settled. This is the usual result of the operation of 
a temporary injunction in labour cases. If the point 
was ever to be tested, it almost had to be in a case 


Au Canada, les arrets Law Society of Upper 
Canada c. Skapinker et R. c. Mercure, precites, 
illustrent le mecanisme de ce principe. Dans ces 
affaires, Tinteret des intervenants dans Tissue du 
« pourvoi fournissait le contexte contradictoire 
necessaire pour permettre a la Cour d’entendre ces 
causes. 

La deuxieme grande raison d’etre de la doctrine 
b du caractere theorique tient a l’economie des re^ 
sources judiciaires. (Voir: Sharpe, «Mootness, Atfc) 
stract Questions and Alternative Grounds: Deci¬ 
ding Whether to Decide*, Charter Litigation.) Lsk! 
triste realite est qu’il nous faut rationner et repar-. 
c tir entre les justiciables des ressources judiciaire^ 
limitees. Le fait que les litiges actifs qui reqoiveng 
une automation de pourvoi en cette Cour repreen 
sentent une faible proportion du nombre total des 
d demandes presentees, temoigne de cette realite. La 
saine economie des ressources judiciaires n’empe- 
che pas Tutilisation de ces ressources, si limitees 
soient-elles, a la solution d’un litige theorique, 
lorsque les circonstances particulieres de Taffaire 
e le justifient. 

L’economie des ressources judiciaires n’empeche 
pas non plus d’entendre des affaires devenues theo- 
riques dans les cas ou la decision de la cour aura 
j des effets concrets sur les droits des parties meme 
si elle ne resout pas le litige qui a donne naissance 
a Taction. L’influence de ce facteur, combine au 
premier facteur, mentionne plus haut, est evidente 
dans Taffaire Vic Restaurant Inc. v. City of Mont- 
g real , precitee. 

De meme, il peut etre justifie de consacrer des 
ressources judiciaires a des causes theoriques qui 
sont de nature repetitive et de courte duree. Pour 
h garantir que sera soumise aux tribunaux une ques¬ 
tion importante qui, prise isolement, pourrait 
echapper a Texamen judiciaire, on peut decider de 
ne pas appliquer strictement la doctrine du carac¬ 
tere theorique. Ce fut le cas dans l’arret Interna- 
' tional Brotherhood of Electrical Workers, Local 
Union 2085 v. Winnipeg Builders’ Exchange , pre¬ 
cite. L’affaire portait sur la vaiidite d’une injonc- 
tion interlocutoire qui interdisait certains actes de 
j greve. Quand Taffaire a ete soumise a cette Cour, 
la greve avait deja fait l’objet d’un reglement. 
C’est le resultat habituel d’une injonction provi- 
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that was moot. Accordingly, this Court exercised 
its discretion to hear the case. To the same effect 
are Le Syndicat des Employes du Transport de 
Montreal v. Attorney General of Quebec, [1970] 
S.C.R. 713, and Wood, Wire and Metal Lathers’ 
Int. Union v. United Brotherhood of Carpenters 
and Joiners of America, [1973] S.C.R. 756. The 
mere fact, however, that a case raising the same 
point is likely to recur even frequently should not 
by itself be a reason for hearing an appeal which is 
moot. It is preferable to wait and determine the 
point in a genuine adversarial context unless the 
circumstances suggest that the dispute will have 
always disappeared before it is ultimately resolved. 


There also exists a rather ill-defined basis for 
justifying the deployment of judicial resources in 
cases which raise an issue of public importance of 
which a resolution is in the public interest. The 
economics of judicial involvement are weighed 
against the social cost of continued uncertainty in 
the law. See Minister of Manpower and Immigra¬ 
tion v. Hardayal, [1978] 1 S.C.R. 470, and Kates 
and Barker, supra, at pp. 1429-31. Locke J. allud¬ 
ed to this in Vic Restaurant Inc. v. City of Mon¬ 
treal, supra, at p. 91: “The question, as I have 
said, is one of general public interest to municipal 
institutions throughout Canada.” 

This was the basis for the exercise of this 
Court’s discretion in the Re Opposition by Quebec 
to a Resolution to amend the Constitution, [1982] 
2 S.C.R. 793. The question of the constitutionality 
of the patriation of the Constitution had, in effect, 
been rendered moot by the occurrence of the event. 
The Court stated at p. 806: 

While this Court retains its discretion to entertain or 
not to entertain an appeal as of right where the issue has 
become moot, it may, in the exercise of its discretion, 
take into consideration the importance of the constitu¬ 
tional issue determined by a court of appeal judgment 
which would remain unreviewed by this Court. 


soire dans les conflits du travail. Si la question 
devait etre tranchee un jour, il etait presque inevi¬ 
table qu’elle le soit dans un cas devenu theorique. 
La Cour a done exerce son pouvoir discretionnaire 
a pour entendre l’affaire. D’autres exemples sont: Le 
Syndicat des Employes du Transport de Montreal 
c. Procureur general du Quebec, [1970] R.C.S. 
713, et Wood, Wire and Metal Lathers' Int. Union 
c. United Brotherhood of Carpenters and Joiners 
b of America, [1973] R.C.S. 756. Le simple fait, 
cependant, que la meme question puisse se presen¬ 
ter de nouveau, et meme frequemment, ne justifie 
pas a lui seul l’audition de l’appel s’il est devenu 
theorique. II est preferable d’attendre et de tran- 
cher la question dans un veritable contexte contra- 
dictoire, a moins qu’il ressorte des circonstances 
que le differend aura toujours disparu avant d’etre 
resolu. 
d 

On justifie egalement de faqon assez imprecise, 
l’utilisation de ressources judiciaires dans des cas 
ou se pose une question d’importance publique 
qu’il est dans 1’interet public de trancher. II faut 
e mettre en balance la depense de ressources judi¬ 
ciaires et le cout social de l’incertitude du droit. 
Voir Ministre de la Main-d’oeuvre et de VImmi¬ 
gration c. Hardayal, [1978] 1 R.C.S. 470, et 
Kates et Barker, dans l’ouvrage precite, aux pp. 
1429 a 1431. Le juge Locke a fait allusion a cela 
dans l’arret Vic Restaurant Inc. v. City of Mont¬ 
real, precite, a la p. 91: [traduction] «La ques¬ 
tion a, je l’ai dit, de l’importance pour toutes les 
g institutions municipales du Canada.# 

C’est le motif pour lequel cette Cour a decide 
d’exercer son pouvoir discretionnaire dans le 
Renvoi sur Topposition du Quebec a une resolu- 
h lion pour modifier la Constitution, [1982] 2 
R.C.S. 793. La question de la constitutionnalite du 
rapatriement de la Constitution etait devenue 
theorique apres le rapatriement. La Cour dit a la 

p. 806: 

Tout en conservant son pouvoir discretionnaire d’en- 
tendre ou non un pourvoi de plein droit lorsque la 
question est devenue theorique, la Cour peut, dans 
l’exercice de ce pouvoir, tenir compte de Fimportance de 
j la question constitutionnelle tranchee par une cour d’ap- 
pel dont la decision serait soustraite a Fexamen ulterieur 
de cette Cour. 
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In the circumstances of this case, it appears desirable 
that the constitutional question be answered in order to 
dispel any doubt over it and it accordingly will be 
answered. 

a 

Patently, the mere presence of an issue of na¬ 
tional importance in an appeal which is otherwise 
moot is insufficient. National importance is a 
requirement for all cases before this Court except 
with respect to appeals as of right; the latter, * 
Parliament has apparently deemed to be in a 
category of sufficient importance to be heard here. 
There must, therefore, be the additional ingredient 
of social cost in leaving the matter undecided. This 
factor appears to have weighed heavily in the c 
decision of the majority of this, Court in Forget v. 
Quebec (Attorney General), [1988] 2 S.C.R. 90. 

The third underlying rationale of the mootness 
doctrine is the need for the Court to demonstrate a d 
measure of awareness of its proper law-making 
function. The Court must be sensitive to its role as 
the adjudicative branch in our political framework. 
Pronouncing judgments in the absence of a dispute 
affecting the rights of the parties may be viewed as 
intruding into the role of the legislative branch. 
This need to maintain some flexibility in this 
regard has been more clearly identified in the 
United States where mootness is one aspect of a / 
larger concept of justiciability. (See: Kates and 
Barker, “Mootness in Judicial Proceedings: 
Toward a Coherent Theory”, supra, and Tribe, 
American Constitutional Law, supra at p. 67.) 

s 

In my opinion, it is also one of the three basic 
purposes of the mootness doctrine in Canada and a 
most important factor in this case. 1 generally 
agree with the following statement in P. Macklem h 
and E. Gertner: “Re Skapinker and Mootness 
Doctrine” (1984), 6 Sup. Ct. L. Rev. 369, at 
p. 373: 

The latter function of the mootness doctrine—politi- i 
cal flexibility—can be understood as the added degree of 
flexibility, in an allegedly moot dispute, in the law-mak¬ 
ing function of the Court. The mootness doctrine per¬ 
mits the Court not to hear a case on the ground that 
there no longer exists a dispute between the parties, j 
notwithstanding the fact that it is of the opinion that it 


Dans les presentes circonstances, il appert souhaitable 
de repondre a la question constitutionnelle afin de dissi- 
per tous les doutes qu’elle suscite; voila pourquoi il y 
sera repondu. 

Manifestement, la presence d’une question d’im- 
portance nationale dans un pourvoi, qui est par 
ailleurs theorique, ne suffit pas. Tous les pourvois 
en cette Cour doivent avoir une importance natio¬ 
nale, a Fexception des pourvois de plein droit 
consideres assez importants par le legislateur pour 
etre soumis a cette Cour. Il faut aussi Felement 
additionnel que constitue le cout social de laisser 
une question sans reponse. Ce facteur parait avoir 
largement influence la decision de la majorite dans 
l’arret de cette Cour Forget c. Quebec (Procureur 
general), [1988] 2 R.C.S. 90. 

La troisieme raison d’etre de la doctrine du 
caractere theorique tient a ce que la Cour doit 
prendre en consideration sa fonction veritable dans 
Felaboration du droit. La Cour doit se montrer 
sensible a sa fonction juridictionnelle dans notre 
structure politique. On pourrait penser que pro- 
noncer des jugements sans qu’il y ait de litige 
pouvant affecter les droits des parties est un 
empietement sur la fonction legislative. La neces¬ 
sity de garder une certaine souplesse a cet egard a 
ete plus clairement reconnue aux Etats-Unis ou la 
notion de caractere theorique est un aspect du 
concept plus large de justiciabilite. (Voir: Kates et 
Barker, «Mootness in Judicial Proceedings: 
Toward a Coherent Theory#, precite, et Tribe, 
American Constitutional Law, precite, a la p. 67.) 

A mon avis, c’est aussi Fun des trois objets 
fondamentaux de la doctrine canadienne du carac¬ 
tere theorique et un facteur tres important en 
Fespece. Je suis essentiellement d’accord avec ce 
que disent P. Macklem et E. Gertner dans «Re 
Skapinker and Mootness Doctrine# (1984), 6 Sup: 
Ct. L. Rev. 369, & la p. 373: 

[traduction] Cette derniere fonction de la doctrine 
du caractere theorique—la souplesse politique—peut 
etre consideree comme le degre supplemental de sou¬ 
plesse, a Fegard d’un differend tenu pour theorique, 
dans le role que joue la Cour dans Felaboration du droit. 
La doctrine du caractere theorique permet a la Cour de 
ne pas entendre une affaire parce qu’il. n’existe plus de 
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is a matter of public importance. Though related to the 
factor of judicial economy, insofar as it implies a deter¬ 
mination of whether deciding the case will lead to 
unnecessary precedent, political flexibility enables the 
Court to be sensitive to its role within the Canadian 
constitutional framework, and at the same time reflects 
the degree to which the Court can control the develop¬ 
ment of the law. 

1 prefer, however, not to use the term “political 
flexibility” in order to avoid confusion with the 
political questions doctrine. In considering the 
exercise of its discretion to hear a moot case, the 
Court should be sensitive to the extent that it may 
be departing from its traditional role. 

In exercising its discretion in an appeal which is 
moot, the Court should consider the extent to 
which each of the three basic rationalia for 
enforcement of the mootness doctrine is present. 
This is not to suggest that it is a mechanical 
process. The principles identified above may not 
all support the same conclusion. The presence of 
one or two of the factors may be overborne by the 
absence of the third, and vice versa. 

Exercise of Discretion:- Application of Criteria 

Applying these criteria to this appeal, I have 
little or no concern about the absence of an adver¬ 
sarial relationship. The appeal was fully argued 
with as much zeal and dedication on both sides as 
if the matter were not moot. 

The second factor to be considered is the need to 
promote judicial economy. Counsel for the appel¬ 
lant argued that an extensive record had been 
developed in the courts below which would be 
wasted if the case were not decided on the merits. 
Although there is some merit in this position, the 
same can be said for most cases that come to this 
Court. To give effect to this argument would 
emasculate the mootness doctrine which by defini¬ 
tion applies if at any stage the foundation for the 
action disappears. Neither can the fact that this 
Court reserved on the preliminary points and 
heard the appeal be weighed in favour of the 
appellant. In the absence of a motion to quash in 
advance of the appeal, it was the only practical 


litige entre les parties, meme si la Cour estime que la 
question a une importance nationale. Meme si elle a des 
liens avec le facteur d’economie des ressources judiciai- 
res, parce qu’il s’agit de determiner si la decision de 
a l’affaire aura comme consequence de creer une jurispru¬ 
dence inutile, la souplesse politique permet a la Cour de 
tenir compte de son role dans le cadre constitutionnel 
canadien et traduit en meme temps la mesure dans 
laquelle la Cour peut diriger 1’evolution du droit. 

b Je prefere toutefois ne pas utiliser l’expression 
«souplesse politique», afin d’eviter toute confusion 
possible avec la doctrine des questions politiques. 
Au moment de decider d’exercer le pouvoir discre- 
tionnaire d’entendre une affaire theorique, la Cour 
doit etre consciente de la mesure dans laquelle elle 
pourrait s’ecarter de son role traditionnel. 

En exerpant son pouvoir discretionnaire a 
l’egard d’un pourvoi theorique, la Cour doit tenir 
d compte de chacune des trois raisons d’etre de la 
doctrine du caractere theorique. Cela ne signifie 
pas qu’il s’agit d’un processus mecanique. II se 
peut que les principes examines ici ne tendent pas 
e tous vers la meme conclusion. L’absence d’un fac¬ 
teur peut prevaloir malgre la presence de l’un ou 
des deux autres, ou inversement. 

L’exercice du pouvoir discretionnaire: application 
des criteres 
/- 

Pour 1’application de ces criteres au present 
pourvoi, je ne crains pas vraiment l’absence de 
debat contradictoire. Le pourvoi a ete plaide avec 
autant de zele et de ferveur de la part des deux 
£ parties que si la question n’avait pas ete theorique. 

Le second facteur a considerer est l’economie 
des ressources judiciaires. L’avocat de l’appelant 
soutient qu’un dossier imposant a ete constitue 
h devant les tribunaux d’instance inferieure et que ce 
dossier deviendrait inutile si 1’affaire n’etait pas 
jugee au fond. Quoique cet argument ait du 
merite, on peut dire la meme chose de presque tous 
les pourvois soumis a cette Cour. Faire droit a cet 
' argument aurait comme consequence d’affaiblir la 
doctrine du caractere theorique qui par definition 
s’applique si, a quelque etape que ce soit, le fonde- 
ment de Taction disparait. II n’est pas possible non 
. plus de faire jouer en faveur de l’appelant le fait 
que la Cour a mis les questions preliminaires en 
delibere et a entendu le pourvoi. A defaut de 
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course that could be taken to prevent the possible 
bifurcation of the appeal. It would be anomalous 
if, by reserving on the mootness question and 
hearing the argument on the merits, the Court 
fettered its discretion to decide it. 


None of the other factors that I have canvassed 
which justify the application of judicial resources 
is applicable. This is not a case where a decision 
will have practical side effects on the rights of the 
parties. Nor is it a case that is capable of repeti¬ 
tion, yet evasive of review. It will almost certainly 
be possible to bring the case before the Court 
within a specific legislative context or possibly in 
review of specific governmental action. In addi¬ 
tion, an abstract pronouncement on foetal rights in 
this case would not necessarily promote judicial 
economy as it is very conceivable that the courts 
will be asked to examine specific legislation or 
governmental action in any event. Therefore, while 
I express no opinion as to foetal rights, it is far 
from clear that a decision on the merits will obvi¬ 
ate the necessity for future repetitious litigation. 


Moreover, while it raises a question of great 
public importance, this is not a case in which it is 
in the public interest to address the merits in order 
to settle the state of the law. The appellant is 
asking for an interpretation of ss. 7 and 15 of the 
Canadian Charter of Rights and Freedoms at 
large. In a legislative context any rights of the 
foetus could be considered or at least balanced 
against the rights of women guaranteed by s. 7. 
See R. v. Morgentaler (No. 2), supra , per Dickson 
C.J., at p. 75; per Beetz J. at pp. 122-23; per 
Wilson J. at pp. 181-82. A pronouncement in 
favour of the appellant’s position that a foetus is 
protected by s. 7 from the date of conception 
would decide the issue out of its proper context. 
Doctors and hospitals would be left to speculate as 
to how to apply such a ruling consistently with a 
woman’s rights under s. 7. During argument the 
question was posed to counsel for R.E.A.L. 
Women as to what a hospital would do with a 
pregnant woman who required an abortion to save 
her life in the face of a ruling in favour of the 


requete en annulation, c’etait la seule solution 
pratique pour eviter la division du pourvoi. II serait 
anormal qu’en mettant en delibere la question de 
la nature theorique et en entendant le pourvoi au 
a fond, la Cour compromette son pouvoir discretion- 
naire de le decider. 

Aucun des autres facteurs dont j’ai parle et qui 
justifieraient de consacrer des ressources judiciai- 
* res & l’affaire ne s’applique. L’affaire n’aura pas 
d’effets accessoires pratiques sur les droits des 
parties. II ne s’agit pas d’une situation susceptible 
a la fois de se repeter et de ne jamais etre soumise 
aux tribunaux. II sera probablement possible de 
soumettre la question a la Cour a propos d'une loi 
precise ou peut-etre a propos de l’examen d’un acte 
gouvernemental precis. De plus en l’espece, une 
decision dans l’abstrait sur les droits du foetus ne 
d favoriserait pas necessairement Feconomie des res¬ 
sources judiciaires puisqu’il est probable que, de 
toute fapon, les tribunaux soient appeles a se pro- 
noncer sur des textes legislates ou des actes gou- 
vernementaux precis. Quoique je n’exprime pas 
e d’opinion sur les droits du foetus, je ne suis pas 
certain du tout qu’une decision sur le fond elimine- 
rait la necessite de litiges repetes. 

De plus, meme s’il souleve une question de 
f grande importance pour le public, il ne s’agit pas 
d’un cas ou il serait dans l’interet du public de 
statuer sur le fond de la question pour determiner 
l’etat du droit. L’appelant demande une interprefa- 
g tion generate des art. 7 et 15 de la Charte cana- 
dienne des droits et libertes. Dans le contexte 
d’une loi, les droits du foetus pourraient etre exa¬ 
mines ou, du moins, consideres par rapport aux 
droits garantis a la femme par l’art. 7: voir R. e. 
h Morgentaler (n° 2), precite, le juge en chef Dick¬ 
son, a la p. 75, le juge Beetz, aux pp. 122 et 123, et 
le juge Wilson, aux pp. 181 et 182. Un jugement 
en faveur de la these de Fappelant, suivant laquelle 
le foetus jouit des droits garantis par Fart. 7 des sa 
1 conception, reviendrait a trancher la question hors 
de son contexte. Les medecins et les hopitaux 
seraient alors obliges de se demander comment 
appliquer une telle decision et respecter les droits 
j garantis aux femmes par Fart. 7. Pendant les 
plaidoiries, on a demande a l’avocate de R.E.A.L. 
Women ce que les medecins feraient, si Fappelant 
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appellant’s position. The answer was that doctors 
and legislators would have to stay up at night to 
decide how to deal with the situation. This state of 
uncertainty would clearly not be in the public 
interest. Instead of rendering the law certain, a 
decision favourable to the appellant would have 
the opposite effect. 

Even if I were disposed in favour of the appel¬ 
lant in respect to the first two factors which I have 
canvassed, I would decline to exercise a discretion 
in favour of deciding this appeal on the basis of the 
third. One element of this third factor is the need 
to demonstrate some sensitivity to the effectiveness 
or efficacy of judicial intervention. The need for 
courts to exercise some flexibility in the applica¬ 
tion of the mootness doctrine requires more than a 
consideration of the importance of the subject 
matter. The appellant is requesting a legal opinion 
on the interpretation of the Canadian Charter of 
Rights and Freedoms in the absence of legislation 
or other governmental action which would other¬ 
wise bring the Charter into play. This is something 
only the government may do. What the appellant 
seeks is to turn this appeal into a private reference. 
Indeed, he is not seeking to have decided the same 
question that was the subject of his action. That 
question related to the validity of s. 251 of the 
Criminal Code. He now wishes to ask a question 
that relates to the Canadian Charter of Rights and 
Freedoms alone. This is not a request to decide a 
moot question but to decide a different, abstract 
question. To accede to this request would intrude 
on the right of the executive to order a reference 
and pre-empt a possible decision of Parliament by 
dictating the form of legislation it should enact. To 
do so would be a marked departure from the 
traditional role of the Court. 


Having decided that this appeal is moot, I would 
decline to exercise the Court’s discretion to decide 
it on the merits. 

Standing 

Mr. Borowski’s original action alleged that 
subss. (4), (5) and (6) of the Criminal Code 


avait gain de cause, dans le cas d’une femme 
enceinte dont la vie ne pourrait etre sauvee que par 
un avortement. II a repondu que les medecins et les 
legislateurs passeraient quelques nuits blanches a 
a chercher une solution. Un tel etat d’incertitude 
n’est certainement pas dans l’interet public. Au 
lieu de clarifier le droit, une decision en faveur de 
l’appelant aurait l’effet contraire. 

b Merne si j’etais enclin a me prononcer en faveur 
de l’appelant pour les deux premiers facteurs, je 
refuserais d’exercer le pouvoir discretionnaire de 
rendre une decision sur le fond du pourvoi a cause 
du troisieme facteur. Un des elements de ce troi- 
c sieme facteur est la necessite d’etre sensible a 
l’effieacite et a l’efficience de l’intervention judi- 
ciaire. La necessite pour les tribunaux de faire 
preuve d’une certaine souplesse dans [’application 
d de la doctrine du caractere theorique exige plus 
que la simple consideration de l’importance de la 
question. L’appelant demande une opinion juridi- 
que sur [’interpretation de la Charte canadienne 
des droits et libertes en 1’absence de loi ou d’acte 
e gouvernemental qui donnerait lieu a l’application 
de la Charte. Seul le gouvernement peut le faire. 
L’appelant cherche en realite a transformer le 
pourvoi en renvoi d’initiative privee. En fait, il ne 
cherche meme pas a faire trancher la question qui 
f etait l’objet de Taction, c’est-a-dire la validite de 
l’art. 251 du Code criminel. II veut maintenant 
poser une question qui a trait a la Charte cana¬ 
dienne des droits et libertes uniquement. On ne 
demande pas une reponse a une question theori¬ 
que, mais une reponse a une question differente, a 
une question abstraite. Faire droit a cette demande 
empieterait sur le droit du pouvoir executif d’or- 
donner un renvoi et pourrait empecher le legisla- 
h teur de prendre une decision, en lui dictant les 
termes des dispositions legislatives a adopter. Ce 
serait une derogation marquee au role traditionnel 
de la Cour. 

i Ayant decide que le pourvoi est theorique, je 
suis d’avis de refuser d’exercer le pouvoir discre¬ 
tionnaire de la Cour pour le trancher au fond. 

La qualite pour agir 

3 Dans son action initiale, M. Borowski soutenait 
que les par. 251(4), (5) et (6) du Code criminel 
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violated the s. 1 right to life of the Canadian Bill 
of Rights : Minister of Justice of Canada v. 
Borowski, supra. This Court held Borowski had 
standing as he was able to demonstrate a “genuine 
interest” in the validity of the legislation. a 

Standing was granted premised upon Mr. 
Borowski’s desire to challenge specific legislation. 
Martland J. considered the earlier standing deci- b 
sions of the Supreme Court in Thorson v. Attorney 
General of Canada, [1975] 1 S.C.R. 138, and 
Nova Scotia Board of Censors v. McNeil, [1976] 

2 S.C.R. 265, and concluded that the appellant 
had standing by reason of his “genuine interest as c 
a citizen in the validity of the legislation” under 
attack (at p. 598): 

The Court relied heavily upon the decision in d 
Thorson, supra, where Laskin J. (as he then was), 
speaking for the majority, stated at p. 161: 

In my opinion, standing of a federal taxpayer seeking e 
to challenge the constitutionality of federal legislation is 

a matter particularly appropriate for the exercise of 
judicial discretion, relating as it does to the effectiveness 
of process. Central to that discretion is the justiciability 
of the issue sought to be raised .... [Emphasis added.] ^ 


I believe these decisions were clear in allowing an 
expanded basis for standing where specific legisla¬ 
tion is challenged on constitutional grounds. 

There have been two significant changes in the 
nature of this action since this Court granted Mr. 
Borowski standing in 1981. The claim is now h 
premised primarily upon an alleged right of a 
foetus to life and equality pursuant to ss. 7 and 15 
of the Canadian Charter of Rights and Freedoms. 
Secondly, by holding s. 251 to be of no force and ( - 
effect in R. v. Morgentaler (No. 2), supra, the 
legislative context of this claim has disappeared. 


By virtue of s. 24(1) of the Charter and s. 52(1) 1 
of the Constitution Act, 1982, there are two possi- 


enfreignaient le droit a la vie garanti par 1’article 
premier de la Declaration canadienne des droits'. 
Ministre de la Justice du Canada c. Borowski, 
precite. Cette Cour a statue que M. Borowski avait 
qualite pour agir parce qu’il pouvait faire la preuve 
d’«un interet veritable# quant a la validite de la loi. 

La qualite pour agir a ete reconnue a M. 
Borowski parce que celui-ci voulait contester une 
loi precise. Le juge Martland a examine les arrets 
anterieurs de cette Cour relatifs a la qualite pour 
agir, Thorson c. Procureur general du Canada, 
[1975] 1 R.C.S. 138, et Nova Scotia Board of 
Censors c. McNeil, [1976] 2 R.C.S. 265, et il a 
conclu que l’appelant avait qualite pour agir parce 
que «a titre de citoyen, [il avait] un interet verita¬ 
ble quant a la validite de la loi» contestee (a la 
p. 598). 

La Cour s’est essentiellement appuyee sur farret 
Thorson, precite, dans lequel le juge Laskin (plus 
tard Juge en chef) a dit, au nom de la majorite, a 
la p. 161: 

A mon avis, la qualite pour agir d’un contribuable 
federal qui cherche a contester la constitutionnalite 

(Tune loi federate est une matiere qui releve particuliere- 
ment de fexercice du pouvoir discretionnaire des cours 
de justice, puisqu'elle se rapporte a fefficacite du 
recours. La question de savoir si la question qu'on 
cherche a soulever peut etre reglee par les tribunaux est 
au coeur de ce pouvoir discretionnaire . . . [Je souligne.] 

Je crois que ces arrets ont clairement elargi le 
fondement de la qualite pour agir quand une loi 
precise fait l’objet d’une contestation fondee sur 
des moyens constitutionnels. 

Il s’est produit deux changements importants 
dans la nature de faction en l’espece depuis que la 
Cour a reconnu a M. Borowski la qualite pour agir 
en 1981. D’abord la demande actuelle se fonde 
principalement sur (’allegation que le droit du 
fcetus a la vie et a 1’egalite est garanti par les art. 7 
et 15 de la Charte canadienne des droits et liber¬ 
ies. Deuxiemement, en declarant l’art. 251 inope¬ 
rant, f arret R. c. Morgentaler (rf 2), precite, a 
fait disparaitre le contexte legislatif de la 
demande. 

Par application du par. 24(1) de la Charte et du 
par. 52(1) de la Loi constitutionnelle de 1982, il y 
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ble means of gaining standing under the Charter. 
Section 24(1) provides: 

24. (1) Anyone whose rights or freedoms as guaran¬ 
teed by this Charter, have been infringed or denied may 
apply to a court of competent jurisdiction to obtain such 
remedy as the court considers appropriate and just in 
the circumstances. 

In my opinion s. 24(1) cannot be relied upon 
here as a basis for standing. Section 24(1) clearly 
requires an infringement or denial of a Charter- 
based right. The appellant’s claim does not meet 
this requirement as he alleges that the rights of a 
foetus, not his own rights, have been violated. 


Nor can s. 52(1) of the Constitution Act, 1982 
be invoked to extend standing to Mr. Borowski. 
Section 52(1) reads: 

52. (1) The Constitution of Canada is the supreme 
law of Canada, and any law that is inconsistent with the 
provisions of the Constitution is, to the extent of the 
inconsistency, of no force or effect. 

This section offers an alternative means of secur¬ 
ing standing based on the Thorson, McNeil , 
Borowski trilogy expansion of the doctrine. 

Nevertheless, in the same manner that the 
“standing trilogy” referred to above was based on 
a challenge to specific legislation, so too a chal¬ 
lenge based on s. 52(1) of the Constitution Act, 
1982 is restricted to litigants who challenge a law 
or governmental action pursuant to power granted 
by law. The appellant in this appeal challenges 
neither “a law” nor any governmental action so as 
to engage the provisions of the Charter. What the 
appellant now seeks is a naked interpretation of 
two provisions of the Charter. This would require 
the Court to answer a purely abstract question 
which would in effect sanction a private reference. 
In my opinion, the original basis for the appellant’s 
standing is gone and the appellant lacks standing 
to pursue this appeal. 

Accordingly, the appeal is dismissed on both the 
grounds that it is moot and that the appellant lacks 
standing to continue the appeal. In my opinion, in 


a deux moyens d’avoir qualite pour agir en vertu 
de la Charte. Le paragraphe 24(1) dit: 

24. (1) Toute personne, victime de violation ou de 
negation des droits ou libertes qui lui sont garantis par 
<* la presente charte, peut s’adresser a un tribunal compe¬ 
tent pour obtenir la reparation que le tribunal estime 
convenable et juste eu egard aux circonstances. 

A mon avis, il n’est pas possible d’invoquer en 
b l’espece le par. 24(1) comme fondement de la 
quality pour agir. Le paragraphe 24(1) exige 
expressement qu’il y ait violation ou negation d’un 
droit garanti par la Charte. La demande de 1’appe- 
lant ne remplit pas cette condition puisqu’il allegue 
c la violation des droits du foetus, et non de ses 
propres droits. 

On ne peut non plus se fonder sur le par. 52(1) 
de la Loi constitutionnelle de 1982 pour reconnai- 
d tre a M. Borowski qualite pour agir. Le paragra¬ 
phe 52(1) dit: 

52. (1) La Constitution du Canada est la loi supreme 
du Canada; elie rend inoperantes les dispositions incom¬ 
patibles de toute autre regie de droit. 
e 

Ce paragraphe prevoit done un autre moyen 
d’avoir qualite pour agir selon les trois arrets qui 
ont etendu la doctrine relative a cette question, les 
/ arrets Thorson , McNeil et Borowski. 

Cependant ces trois arrets portaient sur la con¬ 
testation d’une loi precise et, de la meme maniere, 
une action fondee sur le par. 52(1) de la Loi 
S constitutionnelle de 1982 doit se limiter a la con¬ 
testation d’une loi ou d’un acte gouvernemental 
pris en vertu d’un pouvoir confere par la loi. Ici, 
l’appelant ne conteste ni «une loi» ni un acte gou- 
vernemental qui fait jouer les dispositions de la 
Charte. L’appelant demande une interpretation 
pure et simple de deux dispositions de la Charte. 
Pour ce faire, la Cour devrait ainsi repondre a une 
question totalement abstraite et, par la meme 
occasion, sanctionner un renvoi d’initiative privee. 
A mon avis, le fondement initial de la qualite pour 
agir a disparu et le demandeur n’a plus qualite 
pour continuer ce pourvoi. 

j En consequence, le pourvoi est rejete et pour le 
motif qu’il est theorique et pour le motif que 
l’appelant n’a plus qualite pour agir. A mon avis, 
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lieu of applying to adjourn the appeal, the 
respondent should have moved to quash. Certainly, 
such a motion should have been brought after the 
adjournment was denied. Failure to do so has 
resulted in the needless expense to the appellant of « 
preparing and arguing the appeal before this 
Court. In the circumstance, it is appropriate that 
the respondent pay to the appellant the costs of the 
appeal incurred subsequent to the disposition of 
the motion to adjourn which was made on July 19, b 
1988. 

Appeal dismissed. 

Solicitors for the appellant: Shumiatcher-Fox. 
Regina. 

Solicitors for the intervener Interfaith Coalition 
on the Rights and Wellbeing of Women and Chil¬ 
dren: Campbell, Godfrey & Lewtas, Toronto. 

Solicitor for the intervener R.E.A.L. Women of 
Canada: Angela M. Costigan, Toronto: 

Solicitor for the respondent: Frank Iacobucci, 
Ottawa. e 

Solicitors for the intervener Women’s Legal 
Education and Action Fund (LEAF): Tory, Tory, 
DesLauriers & Binnington, Toronto. 


au lieu de demander Pajournement du pourvoi, 
Pintime aurait du demander son annulation. Cette 
demande aurait certainement du etre presentee 
apres le refus de la demande d’ajournement. En ne 
le faisant pas, on a occasionne des depenses inuti¬ 
les a Pappelant en Pobligeant a preparer et soute- 
nir le present pourvoi. Dans les circonstances, il 
convient que Pintime paie a Pappelant les depens 
du present pourvoi depuis la decision rendue sur la^ 
demande d’ajournement le 19 juillet 1988. 

w 

Pourvoi rejete. 

Procureurs de Pappelant: Shumiatcher-Fo xt] 

Regina. § 
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V. 

c. 

Prime Minister of Canada Respondent 

Premier ministre du Canada Intime 

and 

et 

Canadian Civil Liberties Association, 
Canadian Newspaper Association, 

Ad IDEM/Canadian Media Lawyers 
Association and Canadian Association of 
Journalists Interveners 

Association canadienne des libertes civiles, 
Association canadienne des journaux, 

Ad IDEM/Canadian Media Lawyers 
Association et Association canadienne des 
journalistes Intervenantes 

- and - 

- et - 

Information Commissioner of 

Canada Appellant 

Commissaire a l’information du 

Canada Appelant 

V. 

c. 

Minister of Transport Canada Respondent 

Ministre des Transports du Canada Intime 

and 

et 

Canadian Civil Liberties Association, 
Canadian Newspaper Association, 

Association canadienne des libertes civiles, 
Association canadienne des journaux, 
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Ad IDEM/Canadian Media Lawyers 
Association and Canadian Association of 
Journalists Interveners 

- and - 

Information Commissioner of 
Canada Appellant 

v. 

Commissioner of the Royal Canadian 
Mounted Police Respondent 

and 

Canadian Civil Liberties Association, 
Canadian Newspaper Association, 

Ad IDEM/Canadian Media Lawyers 
Association and Canadian Association of 
Journalists Interveners 

Indexed as: Canada (Information 
Commissioner) v. Canada (Minister of 
National Defence) 

2011 SCC 25 

File No.: 33300, 33299, 33296, 33297. 

2010: October 7; 2011: May 13. 

Present: McLachlin C. J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron, Rothstein and Cromwell JJ. 

ON APPEAL FROM THE FEDERAL COURT OF 
APPEAL 

Access to information —Access to records — Request 
for Ministers’ records located in ministerial offices — 
Whether records “under control of government 
institution’’ as provided in legislation — Access to 
Information Act, R.S.C. 1985, c. A-l, ss. 3, 4(1). 

Access to information — Exemptions — Privacy — 
Personal information — Request for Prime Minister’s 
agenda — Whether agenda constitutes “personal 
information’’ as defined in legislation — If so, whether 
agenda should nonetheless be disclosed because Prime 
Minister is “officer” of government institution —Access 


Ad IDEM/Canadian Media Lawyers 
Association et Association canadienne des 
journalistes Intervenantes 

- et - 

Commissaire a l’information du 
Canada Appelant 

c. 

Commissaire de la Gendarmerie royale du 
Canada Intime 

et 

Association canadienne des libertes civiles, 
Association canadienne des journaux, 

Ad IDEM/Canadian Media Lawyers 
Association et Association canadienne des 
journalistes Intervenantes 

Repertorie : Canada (Commissaire a l’infor¬ 
mation) c. Canada (Ministre de la Defense 
nationale) 

2011 CSC 25 

N° du greffe : 33300, 33299, 33296, 33297. 

2010 : 7 octobre; 2011 : 13 mai. 

Presents : La juge en chef McLachlin et les juges Binnie, 
LeBel, Deschamps, Fish, Abella, Charron, Rothstein et 
Cromwell. 

EN APPEL DE LA COUR D’APPEL FEDERALE 

Acces a I’information — Acces d des documents — 
Demande de documents ministeriels situes dans les 
bureaux de ministres — Les documents « relevent-ils 
d’une institution federate » aux termes de la loi? — Loi 
sur I’acces a I’information, L.R.C. 1985, ch. A-l, art. 3, 
4(1). 

Acces a I’information — Exceptions — Protection 
des renseignements personnels — Renseignements per¬ 
sonnels — Demande de communication de I’agenda du 
premier ministre — L’agenda constitue-t-il des « rensei¬ 
gnements personnels » au sens de la loi? — Dans Vaffir¬ 
mative, I’agenda doit-il malgre tout etre communique 
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to Information Act, R.S.C. 1985, c. A-l, s. 19(1) — 
Privacy Act, R.S.C. 1985, c. P-21, s. 3. 


These appeals bring together four applications by 
the Information Commissioner of Canada for judicial 
review of refusals to disclose certain records, requested 
almost a decade ago, under the Access to Information 
Act. The first three applications concern refusals to 
disclose records located within the offices of then 
Prime Minister Chretien, then Minister of Defence 
Eggleton, and then Minister of Transport Collenette, 
respectively. The fourth application concerns the 
refusal to disclose those parts of the Prime Minister’s 
agenda in the possession of the RCMP and PCO. The 
applications judge refused disclosure on the first three 
applications, but ordered it on the fourth. The Federal 
Court of Appeal overturned his decision on the fourth 
application only. 


Held : The appeals should be dismissed. 

Per McLachlin C.J. and Binnie, Deschamps, Fish, 
Abella, Charron, Rothstein and Cromwell JJ.: Any 
refusal to disclose requested documents is subject 
to independent review by the courts on a standard of 
correctness. In turn, the standard of appellate review 
of the applications judge’s decision on questions of 
statutory interpretation is also correctness. However, 
the standard of review of his decision on whether the 
requested documents were in fact under the control of 
the government institution is one of deference, provided 
the decision is not premised on a wrong legal principle 
and absent palpable and overriding error. 


On the first three applications, the applications 
judge’s reasons demonstrate that he conducted a full 
analysis of the statutes guided by well-established 
principles of statutory interpretation. At the conclusion 
of his analysis, the applications judge held that the 
words in s. 4(1) of the Access to Information Act mean 
that the PMO and the relevant ministerial offices are 
not part of the “government institution” for which they 
are responsible. The Federal Court of Appeal rightly 
held that the applications judge’s analysis contains 
no error. The meaning of “government institution” 
is clear. No contextual consideration warrants the 
Court interpreting Parliament to have intended that 


parce que le premier ministre est le « cadre » d’une 
institution federale? — Loi sitr I’acces a Vinformation, 
L.R.C. 1985, ch. A-l, art. 19(1) — Loi sur la protection 
des renseignements personnels, L.R.C. 1985, ch. P-21, 
art. 3. 

Les pourvois regroupent quatre demandes presentees 
par la Commissaire a l’information du Canada en vue 
d’obtenir la revision judiciaire d’un refus de commu- 
niquer certains documents reclames il y a une dizaine 
d’annees en vertu de la Loi sur I’acces d I’information. 
Les trois premieres demandes concernent le refus de 
communiquer des documents qui se trouvaient respec- 
tivement au cabinet du premier ministre de l’epoque, M. 
Chretien, au cabinet du ministre de la Defense nationale 
de l’epoque, M. Eggleton, et au cabinet du ministre des 
Transports de l’epoque, M. Collenette. La quatrieme 
demande concerne le refus de communiquer les parties 
de l’agenda du premier ministre qui se trouvent en la 
possession de la GRC et du BCP. Le juge de premiere 
instance a refuse la communication dans le cas des trois 
premieres demandes, mais il l’a ordonnee dans le cas de 
la quatrieme. La Cour d’appel federale n’a infirme que 
sa decision relative a la quatrieme demande. 

Arret : Les pourvois sont rejetes. 

La juge en chef McLachlin et les juges Binnie, 
Deschamps, Fish, Abella, Charron, Rothstein et 
Cromwell : Le refus de communiquer les documents 
demandes est susceptible de recours independants 
devant les tribunaux selon la norme de la decision cor- 
recte. La norme de revision en appel applicable a la 
decision du juge de premiere instance relative aux ques¬ 
tions d’interpretation des lois est egalement celle de la 
decision correcte. La norme de controle de sa deci¬ 
sion quant a savoir si les documents demandes relevent 
effectivement de l’institution federale est empreinte de 
deference, pourvu que la decision ne soit pas fondee sur 
un principe juridique errone ni entachee d’une erreur 
manifeste et dominante. 

Dans le cas des trois premieres demandes, les motifs 
du juge de premiere instance demontrent qu’il a pre¬ 
cede a une analyse approfondie des lois en se guidant 
sur des principes bien etablis d’interpretation des lois. 
Au terme de son analyse, le juge a affirme qu’il ressort 
des termes employes au par. 4(1) de la Loi sur Faeces a 
I’information que le CPM et les cabinets ministeriels en 
cause ne font pas partie de l’« institution federale » dont 
ils sont responsables. La Cour d’appel federale a conclu 
a bon droit que l’analyse du juge de premiere instance 
n’est entachee d’aucune erreur. Le sens de l’expression 
« institution federale » est clair. Aucune consideration 
d’ordre contextuel ne justifie la Cour de penser que le 
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the definition of “government institution” include 
ministerial offices. 

The question then becomes whether the requested 
records held within the respective ministerial offices 
are nonetheless “under the control” of their related 
government institutions within the meaning of s. 4(1) 
of the Act. The word “control” is an undefined term 
in the statute. As the applications judge made clear, 
the word must be given a broad and liberal meaning 
in order to create a meaningful right of access to 
government information. While physical control over a 
document will obviously play a leading role in any case, 
it is not determinative of the issue of control. Thus, if 
the record requested is located in a Minister’s office, 
this does not end the inquiry. Rather, this is the point 
at which a two-step inquiry commences. Step one acts 
as a useful screening device. It asks whether the record 
relates to a departmental matter. If it does not, that 
indeed ends the inquiry. If the record requested relates 
to a departmental matter, however, the inquiry into 
control continues. Under step two, all relevant factors 
must be considered in order to determine whether the 
government institution could reasonably expect to 
obtain a copy upon request. These factors include the 
substantive content of the record, the circumstances in 
which it was created, and the legal relationship between 
the government institution and the record holder. The 
reasonable expectation test is objective. If a senior 
official of the government institution, based on all 
relevant factors, reasonably should be able to obtain a 
copy of the record, the test is made out and the record 
must be disclosed, unless it is subject to any specific 
statutory exemption. There is no presumption of 
inaccessibility for records in a minister’s office. Further, 
this test does not lead to the wholesale hiding of records 
in ministerial offices. Rather, it is crafted to answer the 
concern. In addition. Parliament has included strong 
investigatory provisions that guard against intentional 
acts to hinder or obstruct an individual’s right to access. 


Applying this test to the material before him, the 
applications judge concluded that none of the requested 
records was in the control of a government institution. 
The conclusions he reached on the issue of control were 
open to him on the record and entitled to deference. 


legislateur voulait que les cabinets ministeriels soient 
inclus dans la definition de l'expression « institution 
federale ». 

II s’agit alors de savoir si les documents demandes 
qui se trouvent dans les cabinets ministeriels en question 
« relevent » malgre tout de l’institution federale concer- 
nee au sens du par. 4(1) de la Loi. L’expression « relevant 
de » n’est pas definie dans la Loi. Ainsi que le juge de 
premiere instance l’a bien precise, l’expression doit etre 
interpretee d’une maniere large et liberale pour assurer 
un droit d’acces efficace aux documents de l’adminis- 
tration federale. Bien que la possession materielle du 
document joue de toute evidence un role important dans 
chaque cas, elle ne constitue pas un facteur determinant 
sur la reponse a la question de savoir de qui ce docu¬ 
ment releve. Ainsi, si le document demande se trouve au 
cabinet du ministre, l’analyse ne s’arrete pas la. C’est en 
fait a ce point qu'il convient d’entamer une analyse en 
deux etapes. La premiere etape se veut un mecanisme 
de tamisage utile. A cette etape, on se demande si le 
document se rapporte a une affaire ministerielle. Si tel 
n’est pas le cas, on ne pousse pas l’analyse plus loin. 
Si, toutefois, le document demande se rapporte a une 
affaire ministerielle, l’analyse se poursuit. A la seconde 
etape, il faut tenir compte de tous les facteurs pertinents 
pour determiner si 1’institution federale pouvait raison- 
nablement s’attendre a obtenir sur demande une copie 
du document. Parmi ces facteurs, mentionnons la teneur 
reelle du document, les circonstances dans lesquelles 
il a ete cree et les rapports juridiques qu’entretiennent 
l’institution federale et le detenteur du document. Le 
critere de l’attente raisonnable est objectif. Si, compte 
tenu de tous les facteurs pertinents, le cadre superieur 
de l’institution federale devrait raisonnablement etre en 
mesure d’obtenir une copie du document, le critere est 
satisfait et le document doit etre communique, a moins 
qu’il ne soit assujetti a une exemption specifique prevue 
par la loi. Il n’existe aucune presomption d’inaccessibi- 
lite des documents se trouvant au cabinet d’un ministre. 
De plus, ce critere ne conduit pas a une mise au secret 
generale des documents se trouvant dans les cabinets 
ministeriels. Le critere est plutot congu de maniere a 
eviter ce probleme. Qui plus est, le legislateur a prevu 
des dispositions d’enquete solides pour eviter toute ten¬ 
tative deliberee d’entraver le droit d’acces des citoyens. 

Appliquant ce critere aux documents qui lui etaient 
soumis, le juge de premiere instance a conclu qu’aucun 
des documents demandes ne relevait d’une institution 
federale. Compte tenu du dossier, il lui etait loisible de 
tirer les conclusions auxquelles il en est arrive sur la 
question de savoir si les documents relevaient ou non 
d’une institution federale et il y a lieu de faire preuve de 
deference envers ces conclusions. 
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On the fourth application, it is agreed that the 
Prime Minister’s agendas in the possession of the 
RCMP and the PCO were under the control of a 
“government institution”. Records under the control of 
these institutions must be disclosed, subject to certain 
statutory exemptions. Section 19(1) of the Access to 
Information Act prohibits the head of a government 
institution from releasing any record that contains 
personal information as defined in s. 3 of the Privacy 
Act. However, s. 3 (J) creates an exception by allowing 
for the disclosure of personal information where such 
information pertains to an individual who is or was 
an officer or employee of a government institution 
and where the information relates to the position or 
function of the individual. The applications judge 
held that the Prime Minister was an officer of PCO. 
In doing so, he relied upon the definitions of public 
officer found in the Financial Administration Act and 
the Interpretation Act. The Federal Court of Appeal 
rightly held that the applications judge erred in relying 
upon these definitions. It would be inconsistent with 
Parliament’s intention to interpret the Privacy Act in a 
way that would include the Prime Minister as an officer 
of a government institution. Had Parliament intended 
the Prime Minister to be treated as an “officer” of the 
PCO pursuant to the Privacy Act, it would have said 
so expressly. Thus, the relevant portions of the Prime 
Minister’s agenda under the control of the RCMP 
and the PCO fall outside the scope of the access to 
information regime. 


Per LeBel J.: Ministers’ offices are not listed in 
Schedule I of the Act, and accordingly they should not 
be considered “government institutions”. Nonetheless, 
this conclusion cannot be the basis for an implied 
exception for political records. The fact that Ministers’ 
offices are separate and different from government 
institutions does not mean that a government institution 
cannot control a record that is not in its premises. If a 
government institution controls a record in a Minister’s 
office, the record falls within the scope of the Act. 
If it falls within the scope of the Act, the head of the 
government institution must facilitate access to it on the 
basis of the two-part control test as stated in the reasons 
of Charron J. If the record holder is the Minister, the 
fact that his or her office is not part of the government 
institution he or she oversees may weigh in the balance. 
The reality that Ministers wear many hats must also be 
taken into account. A Minister is a member of Cabinet 
who is accountable to Parliament for the administration 


Pour ce qui est de la quatrieme demande, il est 
acquis aux debats que les agendas du premier ministre 
qui se trouvaient en la possession de la GRC et du BCP 
relevaient d’une « institution federate ». Les documents 
relevant de ces institutions doivent done etre commu¬ 
niques, sous reserve de certaines exceptions prevues 
par la loi. Le paragraphe 19(1) de la Loi sur I’acces a 
Vinformation prescrit au responsable d’une institution 
federale de refuser la communication de documents 
contenant les renseignements personnels vises a Part. 
3 de la Loi sur la protection des renseignements per¬ 
sonnels. L’alinea j) de la definition de « renseignements 
personnels » figurant a Part. 3 de cette derniere loi pre- 
voit toutefois une exception en permettant la communi¬ 
cation de renseignements personnels qui concernent un 
cadre ou employe, actuel ou ancien, d’une institution 
federale et qui portent sur son poste ou ses fonctions. 
Le juge de premiere instance a affirme que le premier 
ministre etait un cadre du BCP. Pour ce faire, il s’est 
fonde sur les definitions de l’expression « fonctionnaire 
public » que l’on trouve dans la Loi sur la gestion des 
finances publiques et la Loi d’interpretation. La Cour 
d’appel federale a juge a juste titre que le juge avait 
commis une erreur en se fondant sur ces definitions. 
Il irait a l’encontre de la volonte du legislateur d’inter- 
preter la Loi sur la protection des renseignements per¬ 
sonnels de maniere a assimiler le premier ministre a 
un cadre d’une institution federale. Si le legislateur 
federal avait voulu que le premier ministre soit assi- 
mile a un « cadre » du BCP pour Papplication de la 
Loi sur la protection des renseignements personnels, il 
l’aurait dit explicitement. Ainsi, les passages pertinents 
de l’agenda du premier ministre relevant de la GRC et 
du BCP echappent a Papplication du regime d’acces a 
l’information. 

Le juge LeBel : Les cabinets des ministres ne figu- 
rent pas a l’annexe I de la Loi, et ils ne doivent done 
pas etre consideres comme des « institutions federa¬ 
tes ». Neanmoins, cette conclusion ne saurait justifier 
la creation d’une exception implicite au sujet des docu¬ 
ments politiques. Bien que les cabinets des ministres 
soient autonomes et differents des institutions federa¬ 
tes, cette consideration n’empeche pas un document 
qui ne se trouve pas dans les locaux d’une institution 
federate de relever de cette derniere. Si un document 
conserve au cabinet d’un ministre releve d’une institu¬ 
tion federate, la Loi s’applique a ce document. En pared 
cas, le responsable de l’institution federate doit faciliter 
l’acces au document conformement au critere en deux 
etapes relatif a l’expression « relevant de » formule par 
la juge Charron. Si le ministre detient le document, le 
fait que son cabinet ne fasse pas partie de l’institution 
federate qu’il dirige peut etre pris en consideration. Il 
faut aussi tenir compte du fait que les ministres agissent 
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of a government department, but is usually also a 
Member of Parliament in addition to being a member 
of a political party for which he or she performs 
various functions and, finally, a private person. It is 
conceivable that many records will not fall neatly into 
one category or another. The head of a government 
institution is responsible for determining whether such 
hybrid documents should be disclosed. The first step in 
the assessment is to consider whether the records fall 
within the scope of the Act. If they do, the head must 
then perform the second step of the assessment process: 
to determine whether the records fall under any of 
the exemptions provided for in the Act. Depending on 
which exemption applies, the head may or may not have 
the discretion to disclose the document. 


A presumption that a Minister’s records are beyond 
the scope of the Act would upset the balance between 
the head’s discretionary powers and the Commissioner’s 
powers of investigation. Such an interpretation of the 
Act would effectively leave the head of a government 
institution with the final say as to whether a given 
document was under the institution’s control and would 
run counter to the purpose of the Act, according to which 
decisions on the disclosure of government information 
must be reviewed independently. This is crucial to the 
intended balance between access to information and 
good governance. 


In the circumstances in which the records at issue in 
the first three applications were created and managed, 
a government institution would not have a reasonable 
expectation of obtaining them. These documents 
were therefore not under the control of a government 
institution. As for the records in the possession of the 
RCMP and PCO, even though they were under the 
control of a government institution, the heads of those 
institutions had an obligation to refuse to disclose them. 

Cases Cited 

By Charron J. 

Referred to: Ontario (Public Safety and Security) 
v. Criminal Lawyers’ Association, 2010 SCC 23, [2010] 
1 S.C.R. 815; Dunsmuir v. New Brunswick, 2008 
SCC 9, [2008] 1 S.C.R. 190; Canada (Information 
Commissioner) v. Canada (Commissioner of the Royal 
Canadian Mounted Police), 2003 SCC 8, [2003] 1 
S.C.R. 66; Housen v. Nikolaisen, 2002 SCC 33, [2002] 


en plusieurs qualites. Un ministre est non seulement 
membre du Cabinet et responsable devant le Parlement 
de l’administration d’un ministere, mais il est aussi — 
dans la plupart des cas — un depute, en plus d’apparte- 
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ministre du champ d’application de la Loi romprait 
l’equilibre qui existe entre le pouvoir discretionnaire 
du responsable et le pouvoir d’enquete du Commissaire. 
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Media Lawyers Association and the Canadian 
Association of Journalists. 

The judgment of McLachlin C.J. and Binnie, 
Deschamps, Fish, Abella, Charron, Rothstein and 
Cromwell JJ. was delivered by 

Charron J. — 

1. Overview 

[1] These appeals bring together four applications 
by the Information Commissioner of Canada 
for judicial review of refusals to disclose certain 
records to a person who requested them under the 
Access to Information Act, R.S.C. 1985, c. A-l. The 
records, requested almost a decade ago, generally 
consist of agendas, notes and emails relating to the 
activities of then-Prime Minister Jean Chretien, 
then-Minister of National Defence Art Eggleton, 
and then-Minister of Transport David Collenette. 


[2] The first three applications concern refusals 
to disclose records located within the offices of the 
Prime Minister, the Minister of National Defence, 
and the Minister of Transport, respectively. Each 
record holder, jointly called the “Government” in 
these appeals, takes the position that his office is 
not subject to the Access to Information Act. The 
fourth application concerns the refusal to disclose 
those parts of the Prime Minister’s agenda in the 
possession of the Royal Canadian Mounted Police 
(“RCMP”) and the Privy Council Office (“PCO”). 
The record holders in this application agree that 
they are subject to the Act; they argue, however, 
that the information contained in the requested 
records is exempt from disclosure under s. 19(1) 
of the Access to Information Act, as it constitutes 
“personal information” within the meaning of s. 3 
of the Privacy Act, R.S.C. 1985, c. P-21. 


Media Lawyers Association et l’Association cana- 
dienne des journalistes. 

Version franpaise du jugement de la juge en chef 
McLachlin et des juges Binnie, Deschamps, Fish, 
Abella, Charron, Rothstein et Cromwell rendu par 

La juge Charron — 

1. Apcrcu general 

[1] Les presents pourvois regroupent quatre 
demandes presentees par la Commissaire a l’in- 
formation du Canada en vue d’obtenir la revision 
judiciaire d’un refus de communiquer certains 
documents a la personne qui les avait reclames en 
vertu de la Loi sur I’acces a Vinformation, L.R.C. 
1985, ch. A-1. Les documents en question, qui ont 
ete demandes il y a une dizaine d’annees, consis¬ 
tent de facon generale en des agendas, des notes et 
des courriels se rapportant aux activites du premier 
ministre de l’epoque, Jean Chretien, du ministre de 
la Defense de lepoque, Art Eggleton, et du minis¬ 
tre des Transports de lepoque, David Collenette. 

[2] Les trois premieres demandes concernent le 
refus de communiquer des documents qui se trou- 
vaient respectivement au cabinet du premier minis¬ 
tre, au cabinet du ministre de la Defense nationale 
et au cabinet du ministre des Transports. Les deten- 
teurs des documents, appeles collectivement « le 
gouvernement » dans les presents pourvois, sou- 
tiennent tous que leur cabinet respectif n’est pas 
assujetti a la Loi sur Vacces a Vinformation. La 
quatrieme demande concerne le refus de commu¬ 
niquer les pages de l’agenda du premier ministre 
qui se trouvent en la possession de la Gendarmerie 
royale du Canada (« GRC ») et du Bureau du 
Conseil prive (« BCP »). Dans cette demande, 
tout en admettant qu’ils sont assujettis a la Loi, les 
detenteurs des documents affirment toutefois que 
les renseignements contenus dans les documents 
demandes sont soustraits a la communication par 
application du par. 19(1) de la Loi sur Vacces a Vin¬ 
formation, etant donne qu’ils constituent des « ren¬ 
seignements personnels » au sens de Fart. 3 de la 
Loi sur la protection des renseignements person¬ 
nels, L.R.C. 1985, ch. P-21. 
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[3] The requester has the right, under s. 4 of the 
Access to Information Act, to be given access to 
“any record under the control of a government 
institution”. On the first three applications, there is 
no issue that, by definition, “government institution” 
includes the PCO, the Department of National 
Defence, and the Department of Transport. The 
question is whether each government institution 
includes the office of the Minister who presides 
over it. In other words: Is the Prime Minister’s 
office (“PMO”) part of the PCO? Is the office 
of the Minister of National Defence part of the 
Department of National Defence? Is the office of 
the Minister of Transport part of the Department 
of Transport? 


[4] Following a detailed analysis, Kelen J. of the 
Federal Court of Canada answered no to each ques¬ 
tion, holding that the respective entities were sepa¬ 
rate (2008 FC 766, [2009] 2 F.C.R. 86). In his view, 
the words of the statute read in their ordinary sense, 
in context, and harmoniously with the scheme of 
the Act and the intention of Parliament made this 
clear. Expert evidence on the functioning of gov¬ 
ernment also supported this interpretation. He 
concluded that “no contextual consideration could 
warrant the Court interpreting Parliament to have 
intended the PMO to be part of the PCO for the 
purposes of the Act. The same is true with respect 
to ministers’ offices not being part of the respective 
government institutions” (para. 77). In a brief oral 
judgment, Sharlow J.A., speaking for the Federal 
Court of Appeal, upheld Kelen J.’s interpretation of 
the statute on this point (2009 FCA 175, 393 N.R. 
51 (“Decision 1”)), and again in 2009 FCA 181, 393 
N.R. 54 (“Decision 2”). 


[5] As the ministerial entities were held to be 
separate, a second question arose: Are the records 
requested, despite being physically located in 


[3] En vertu de l’art. 4 de la Loi sur Faeces a 
Finformation, l’auteur de la demande a droit a 
l’acces « aux documents relevant d’une institu¬ 
tion federale ». Dans le cas des trois premieres 
demandes, il est acquis aux debats que, par defi¬ 
nition, le Bureau du Conseil prive, le ministere de 
la Defense nationale et le ministere des Transports 
sont des « institutions federales ». La question qui 
se pose est de savoir si le cabinet du ministre res- 
ponsable de chacune de ces institutions federales 
fait lui aussi partie de cette institution federale. 
En d’autres termes, le cabinet du premier minis¬ 
tre (« CPM ») fait-il partie du BCP? Le cabinet du 
ministre de la Defense nationale fait-il partie du 
ministere de la Defense nationale? Et le cabinet du 
ministre des Transports fait-il partie du ministere 
des Transports? 

[4] Au terme d’une analyse fouillee, le juge Kelen 
de la Cour federale du Canada a repondu par la 
negative a chacune de ces questions, estimant que 
les entites en cause etaient distinctes (2008 CF 766, 
[2009] 2 R.C.F. 86). A son avis, cette conclusion res- 
sortait a l’evidence des termes de la Loi, lorsqu’on 
les interprete en tenant compte du contexte de la 
Loi et suivant le sens ordinaire qui s’harmonise 
avec l’esprit de la Loi et avec l’intention du legis- 
lateur. Les temoignages des experts entendus au 
sujet des rouages du gouvernement appuyaient ega- 
lement cette interpretation. II a conclu « qu’aucune 
consideration contextuelle n’autorise la Cour a dire 
que le legislateur voulait que le CPM soit considere 
comme une partie integrante du BCP aux fins de la 
Loi. II en va de meme pour les cabinets des minis- 
tres, qui ne font pas partie des institutions federales 
concernees » (par. 77). Dans un bref jugement pro¬ 
nonce a l’audience, la juge Sharlow, qui s’exprimait 
au nom de la Cour d’appel federale, a confirme 
sur ce point Interpretation que le juge Kelen avait 
faite de la Loi (2009 CAF 175 (CanLII) (« deci¬ 
sion 1 »)), et de nouveau a 2009 CAF 181 (CanLII) 
(« decision 2 »). 

[5] Comme les entites ministerielles ont ete 
considerees comme distinctes, une autre question 
s’est posee, a savoir si les documents demandes 
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the respective offices of the Prime Minister, the 
Minister of National Defence, or the Minister of 
Transport, nonetheless “under the control ” of the 
related government institution within the meaning 
of s. 4 of the Access to Information Acfi 

[6] After surveying the jurisprudence, Kelen J. 
concluded that no single factor is determinative 
of whether a record is under the control of a 
government institution. However, the relevant 
factors could usefully be distilled into a two- 
part test that asks: (1) whether the contents of 
the document relate to a departmental matter; 
and (2) whether the government institution could 
reasonably expect to obtain a copy of the document 
upon request. If both questions are answered in the 
affirmative, the document is under the control of 
the government institution. Kelen J. considered the 
contents of the records and the circumstances in 
which they were created, and concluded that none 
of the records requested was under the control of the 
related government institution. The Federal Court 
of Appeal agreed with the control test proposed by 
Kelen J. It also upheld his decision regarding the 
requested records, stating that it was open to him 
to come to this conclusion “by drawing reasonable 
inferences from the evidence before him, as he did” 
(Decision 1, at para. 9). 


[7] Thus, the answers provided by the courts 
below on the meaning of “government institution” 
and “control” effectively disposed of the first three 
applications in favour of the Government. 

[8] In the fourth application, there is no dispute 
that the RCMP and the PCO are government 
institutions and that, subject to any exemption 
under the Access to Information Act , records under 
their control must be disclosed. While a number 
of exemptions were at issue in first instance, the 
question on this appeal is whether the records 


« relevaient » de l’institution federale concernee au 
sens de Part. 4 de la Loi sur I’acces a 1’informa¬ 
tion malgre le fait qu’ils se trouvaient materielle- 
ment au cabinet du premier ministre ou a celui du 
ministre de la Defense nationale ou du ministre des 
Transports. 

[6] Le juge Kelen a passe en revue la 
jurisprudence et a conclu qu’aucun facteur n’etait 
a lui seul determinant pour repondre a la question 
de savoir si un document relevait ou non d’une ins¬ 
titution federale. II a toutefois estime que les fac- 
teurs pertinents pouvaient etre utilement ramenes 
a un seul critere en deux volets, a savoir : (1) le 
contenu du document se rapporte-t-il a une affaire 
ministerielle? (2) L’institution federale en cause 
pourrait-elle raisonnablement s’attendre a obte- 
nir une copie du document sur demande? Si la 
reponse a ces deux questions etait affirmative, le 
document relevait selon lui de l’institution fede¬ 
rale. Le juge Kelen a tenu compte du contenu des 
documents et des circonstances dans lesquelles 
ils ont ete crees et a conclu qu’aucun des docu¬ 
ments demandes ne relevait de l’institution fede¬ 
rale concernee. La Cour d’appel federale a accepte 
le critere propose par le juge Kelen pour determi¬ 
ner si un document relevait ou non d’une institu¬ 
tion federale. Elle a egalement confirme la deci¬ 
sion du juge Kelen en ce qui a trait aux documents 
reclames, estimant qu’il etait loisible au juge Kelen 
d’en arriver a cette conclusion « en tirant des infe¬ 
rences raisonnables a partir des elements de 
preuve dont il etait saisi, ce qu’il a fait d’ailleurs » 
(decision 1, par. 9). 

[7] Ainsi, les reponses que les juridictions infe- 
rieures ont donnees au sujet du sens des expres¬ 
sions « institution federale » et « relevant de » ont 
eu pour effet de trancher les trois premieres deman¬ 
des en faveur du gouvernement. 

[8] En ce qui concerne la quatrieme demande, il 
est acquis aux debats que la GRC et le BCP sont 
des institutions federates et que, sous reserve des 
exceptions prevues par la Loi sur I’acces a Vinfor¬ 
mation, les documents qui relevent de ces institu¬ 
tions doivent etre communiques. Bien que plusieurs 
exceptions aient ete en litige en premiere instance, 
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requested consist of “personal information” 
within the meaning of s. 19(1) of the Access to 
Information Act. This provision prohibits the head 
of a government institution from disclosing “any 
record . . . that contains personal information as 
defined in section 3 of the Privacy Act”. Under 
this provision, “personal information” “means 
information about an identifiable individual that is 
recorded in any form”. 


[9] The parties agree that the Prime Minister’s 
agenda falls within the general definition of 
“personal information”. However, s. 3 “personal 
information” (j) of the Privacy Act creates an 
exception by excluding from the scope of protection 
such information which pertains to “an individual 
who is or was an officer or employee of a 
government institution” and the information “relates 
to the position or functions of the individual”. 
The exception seemingly reflects the view that 
federal officers or employees are entitled to less 
protection when the information requested relates 
to their position or function within the government. 
It is this exception that is arguably at play in the 
fourth application: the disclosure issue turns on 
the question of whether the Prime Minister is an 
“officer” of the PCO within the meaning of s. 3 
“personal information” (j) of the Privacy Act. 


[10] Kelen J. held that the Prime Minister was an 
“officer” of the PCO. In a separate judgment, the 
Federal Court of Appeal overturned his decision, 
finding that the conclusion reached in the related 
appeals about the separate nature of the PMO from 
the PCO governed here as well. Sharlow J.A. held 
that it would be “inconsistent with the intention of 
Parliament to interpret the Privacy Act in a way that 
would include the Prime Minister within the scope 


la question qui se pose dans le cadre du present 
pourvoi est de savoir si les documents demandes 
constituent des « renseignements personnels » au 
sens du par. 19(1) de la Loi sur Vacces a I’infor- 
mation. Cette disposition prevoit que le responsa- 
ble d’une institution federale est tenu de refuser la 
communication « de documents contenant les ren¬ 
seignements personnels vises a Particle 3 de la Loi 
sur la protection des renseignements personnels », 
qui definit comme suit les « renseignements per¬ 
sonnels » : « renseignements, quels que soient leur 
forme et leur support, concernant un individu iden¬ 
tifiable ». 

[9] Les parties s’entendent pour dire que 
l’agenda du premier ministre repond a la defini¬ 
tion generale des « renseignements personnels ». 
L’alinea j) de la definition de « renseignements 
personnels » figurant a Part. 3 de la Loi sur la pro¬ 
tection des renseignements personnels prevoit tou- 
tefois une exception a cette regie en soustrayant 
a l’application de la protection les renseignements 
concernant « un cadre ou employe, actuel ou 
ancien, d’une institution federale et portant sur son 
poste ou ses fonctions ». Cette exception semble 
refleter l’opinion que les cadres et employes fede- 
raux ont droit a une protection moins etendue 
lorsque les renseignements demandes concer- 
nent leur poste ou les fonctions qu’ils exercent 
au sein du gouvernement. C’est cette exception 
qui serait vraisemblablement en jeu dans la qua- 
trieme demande. La reponse a la question de la 
divulgation depend de celle que l’on donne a la 
question de savoir si le premier ministre est un 
« cadre » du BCP au sens de Pal. /) de la definition 
de « renseignements personnels » figurant a Part. 
3 de la Loi sur la protection des renseignements 
personnels. 

[10] Le juge Kelen a conclu que le premier minis¬ 
tre etait un « cadre » du BCP. Dans un jugement 
distinct, la Cour d’appel federale a infirme sa deci¬ 
sion, estimant que la conclusion tiree dans les 
appels connexes au sujet du caractere distinct du 
CPM par rapport au BCP s’appliquait egalement 
en l’espece. La juge Sharlow a conclu « qu’il irait a 
l’encontre de l’intention du legislateur d’interpreter la 
Loi sur la protection des renseignements personnels 
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of the phrase ‘officer of a government institution’” 
in s. 3 (Decision 2, at para. 8). 


[11] The Commissioner appeals from the 
dismissal of each application. She urges the Court 
to hold that, as “heads” presiding over departments, 
the Prime Minister and the Ministers are part 
of these “government institutions” within the 
meaning of the Access to Information Act, when 
exercising departmental functions. Similarly, she 
argues that the Prime Minister is an “officer” of 
the PCO. Alternatively, if ministerial offices are 
held to be separate entities, the Commissioner 
argues that any record relating to a departmental 
matter is presumptively under the “control” of the 
government institution over which the Minister 
presides, regardless of its creation or location 
within the ministerial office. Thus, any such record 
must be disclosed, unless it is specifically exempt 
under the Act. 


[12] While the Commissioner raises some spe¬ 
cific issues regarding the interpretation in the 
courts below in support of her position, her argu¬ 
ments are grounded primarily in broad principles 
of constitutional law, political theory, democratic 
accountability, and ministerial responsibility. I 
note at the outset that these principles unquestion¬ 
ably form part of the context in which the Access 
to Information Act operates. The position advanced 
by the Commissioner also reflects a policy of dem¬ 
ocratic governance which Parliament could choose 
to adopt. However, as Kelen J. aptly noted in the 
introduction to his judgment: 


The question for the Court is not whether the 
documents should be accessible to the public under 
Canada’s “freedom to information” law, but whether 
the documents are currently accessible to the public 
under Canada’s existing law. The Court does not 


de maniere a ce que le premier ministre soit vise par 
l’expression “cadre d’une institution federale” telle 
qu’employee a l’alinea j) de la definition de “rensei- 
gnements personnels” figurant a Particle 3 de la Loi 
sur la protection des renseignements personnels » 
(decision 2, par. 8). 

[11] La Commissaire a forme un pourvoi a l’en- 
contre du rejet de chacune des demandes. Elle 
exhorte la Cour a statuer qu’en tant que « respon- 
sables » d’un ministere, le premier ministre et les 
ministres font partie des « institutions federates » 
en question au sens de la Loi sur I’acces a refor¬ 
mation lorsqu’ils exercent des fonctions ministe- 
rielles. Dans le meme ordre d’idees, elle plaide que 
le premier ministre est un « cadre » du BCP. A titre 
subsidiaire, la Commissaire fait valoir, pour le cas 
oil il serait juge que les cabinets ministeriels consti¬ 
tuent des entries distinctes, que tout document se 
rapportant a une affaire ministerielle est presume 
« relever » de l’institution federale dont le ministre 
est responsable, independamment de la fagon dont 
le document a ete cree ou de l’endroit ou il se trouve 
aux bureaux du ministere en cause. Ce document 
doit done etre communique a moins de faire l’objet 
d’une exception expressement prevue par la Loi. 

[12] Bien que la Commissaire souleve, a l’ap- 
pui de sa these, certaines questions specifiques au 
sujet de l’interpretation donnee par les juridictions 
inferieures, sa these repose principalement sur des 
principes generaux de droit constitutionnel, de 
theorie politique, de responsabilite democratique 
et de responsabilite ministerielle. Je constate, d’en- 
tree de jeu, que ces principes s’inscrivent incontes- 
tablement dans le cadre d’application de la Loi sur 
I’acces a reformation. La these de la Commissaire 
evoque egalement une politique de gouvernance 
democratique que le Parlement pourrait choisir 
d’adopter. Toutefois, ainsi que le juge Kelen le fait 
observer a juste titre dans le preambule de sonjuge - 
ment : 

La question a laquelle la Cour doit repondre n’est 
pas de savoir si les documents devraient etre accessi- 
bles au public au titre du droit canadien de la “liberte 
d’acces a l’information”, mais de savoir si les docu¬ 
ments sont actuellement accessibles au public en vertu 
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legislate or change the law; it interprets the existing law 
(para. 3). 

[13] Much as the courts below have concluded, 
it is my view that the interpretation advanced by 
the Commissioner on the meaning of “government 
institution”, “control” and “officer” cannot be 
sustained under the existing statutes at issue. As 
the Government rightly argues, such interpretation 
would dramatically expand the access to 
information regime in Canada, a result that can 
only be achieved by Parliament. 

[14] I would dismiss the appeals. 

2. The Legislative Scheme 

[15] As this Court recently stated, “[a]ccess to 
information in the hands of public institutions can 
increase transparency in government, contribute 
to an informed public, and enhance an open and 
democratic society. Some information in the 
hands of those institutions is, however, entitled 
to protection in order to prevent the impairment 
of those very principles and promote good 
governance” ( Ontario (Public Safety and Security) 
v. Criminal Lawyers’ Association, 2010 SCC 23, 
[2010] 1 S.C.R. 8i5, per McLachlin C.J. and Abella 
J., at para. 1). These general principles are reflected 
in the federal access regime under the Access to 
Information Act. The purpose of the statute is 
expressly stated as follows: 

2. (1) The purpose of this Act is to extend the present 
laws of Canada to provide a right of access to infor¬ 
mation in records under the control of a government 
institution in accordance with the principles that gov¬ 
ernment information should be available to the public, 
that necessary exceptions to the right of access should 
be limited and specific and that decisions on the dis¬ 
closure of government information should be reviewed 
independently of government. 

[16] Thus, the statute expressly recognizes that 
information in the hands of government institutions 
“ should be available to the public”, but the right 
to access it is subject to “ necessary exceptions”. 


du droit canadien existant. La Cour ne legifere pas 
ni ne modifie le droit; elle interprete le droit existant 
(par. 3). 

[13] A l’instar des juridictions inferieures, 
j’estime que finterpretation proposee par la 
Commissaire au sujet du sens des termes « insti¬ 
tution federale », « relevant de » et « cadre » ne 
peut etre retenue suivant le libelle actuel des lois en 
cause. Ainsi que le gouvernement l’affirme a juste 
titre, une telle interpretation aurait pour effet d’elar- 
gir considerablement la portee du regime d'acces a 
l’information au Canada, ce qui demeure l’apanage 
du legislateur. 

[14] Je suis d’avis de rejeter les pourvois. 

2. Le regime legislatif 

[15] Ainsi que la Cour l’a recemment affirme : 
« [l]’acces a l’information detenue par les institu¬ 
tions publiques peut accroitre la transparence du 
gouvernement, aider le public a se former une opi¬ 
nion eclairee et favoriser une societe ouverte et 
democratique. Certains renseignements detenus 
par ces institutions doivent toutefois etre proteges 
pour empecher une atteinte a ces memes principes 
et promouvoir une bonne gouvernance » ( Ontario 
(Surete et Securite pubiique) c. Criminal Lawyers’ 
Association, 2010 CSC 23, [2010] 1 R.C.S. 815 (la 
juge en chef McLachlin et la juge Abella, par. 1)). 
Ces principes generaux trouvent un echo dans le 
regime federal d’acces a l’information prevu par 
la Loi sur i’acces a Vinformation, dont l’objet est 
expressement formule comme suit: 

2. (1) La presente loi a pour objet d’elargir l’acces 
aux documents de l’administration federale en consa- 
crant le principe du droit du public a leur communi¬ 
cation, les exceptions indispensables a ce droit etant 
precises et limitees et les decisions quant a la commu¬ 
nication etant susceptibles de recours independants du 
pouvoir executif. 


[16] La Loi reconnait done explicitement le 
« droit du public a [la] communication » des ren¬ 
seignements que possedenl les institutions federa- 
les, tout en assujettissant ce droit a des « exceptions 
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Before discussing the provisions at issue, I will 
briefly describe the legislative scheme. 

[17] The right to “be given access to any record 
under the control of a government institution” is 
provided under s. 4(1). This broad right of access is 
expressly subject to other provisions of the Access 
to Information Act, but supersedes “any other Act 
of Parliament”. What constitutes a “government 
institution” for the purposes of the statute is key to 
these appeals. The definition is set out in s. 3 and 
will be discussed more fully below. 

[18] The process for accessing government 
information begins when a member of the public 
makes a request in writing for a record to a 
government institution (s. 6). The head of the 
government institution who receives a request must 
give written notice to the person who has requested 
the records as to whether or not access will be 
given in whole or in part within a reasonable time 
limit (ss. 7 to 9). Where the government institution 
refuses to give access to the records requested, it 
is required to provide notice to the requester that 
the records do not exist, or to expressly state the 
exemption it is relying upon in refusing to provide 
access to the records (ss. 10(1) to (3)). Further, the 
government institution must inform the requester 
of his or her “right to make a complaint to the 
Information Commissioner about the refusal” 
(s. 10(1)). 

[19] If the requester elects to exercise this 
right and makes a complaint, the Commissioner 
is entitled to commence an investigation if she 
is “satisfied that there are reasonable grounds 
to investigate a matter relating to requesting or 
obtaining access to records under this Act” (s. 
30(3)). Once the Commissioner commences an 
investigation, the Access to Information Act grants 
her significant investigatory powers (s. 36). If the 
Commissioner concludes that the complaint is 
well founded, a report is sent to the head of the 
government institution containing the findings of 
the investigation and any recommendations the 
Commissioner considers appropriate; the report 


indispensables ». Mais avant d’aborder les dispo¬ 
sitions en cause, je tiens a decrire brievement le 
regime legislatif. 

[17] Le droit « a l’acces aux documents relevant 
d’une institution federale » est prevu au par. 4(1)- 
Ce droit general d’acces est expressement reconnu, 
sous reserve des autres dispositions de la Loi sur 
Vacces a Vinformation, mais prime sur « toute 
autre loi federale ». Ce qui constitue une « institu¬ 
tion federale » au sens de la Loi devient un point 
capital dans les presents pourvois. La definition de 
cette expression est enoncee a Fart. 3. Nous nous y 
attarderons plus longuement plus loin. 

[18] La premiere demarche a accomplir pour 
obtenir la communication d’un document d’une 
institution federale consiste pour le simple citoyen 
a en faire la demande par ecrit (art. 6). Le res- 
ponsable de l’institution federale a qui est faite la 
demande est tenu d’aviser par ecrit la personne qui 
a fait la demande de ce qu’il sera donne ou non com¬ 
munication totale ou partielle du document dans 
un delai raisonnable (art. 7 a 9). En cas de refus 
de communication, le responsable de l’institution 
federale doit aviser l’auteur de la demande que le 
document n’existe pas ou preciser la disposition sur 
laquelle il se fonde pour en refuser la communica¬ 
tion (par. 10(1) a (3)). De plus, l’institution federale 
doit informer l’auteur de la demande de son droit 
« de deposer une plainte aupres du Commissaire a 
l’information »(par. 10(1)). 

[19] Si Fauteur de la demande choisit d’exer- 
cer son droit de porter plainte, le Commissaire est 
habilite a ouvrir une enquete s’il « a des motifs 
raisonnables de croire qu’une enquete devrait etre 
menee sur une question relative a la demande ou 
a l’obtention de documents en vertu de la presente 
loi » (par. 30(3)). Lorsque le Commissaire ouvre 
une enquete, la Loi sur Vacces a Vinformation lui 
confere de vastes pouvoirs d’enquete (art. 36). Dans 
les cas ou il conclut au bien-fonde de la plainte, le 
Commissaire adresse au responsable de l’institu- 
tion federale de qui releve le document un rapport 
dans lequel elle presente les conclusions de son 
enquete ainsi que les recommandations qu’elle juge 
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may also include a request to be notified of any 
action taken to implement the recommendations or 
reasons why no such action has been or is proposed 
to be taken (s. 37(1)). 

[20] If the government institution elects not to 
comply with the Commissioner’s recommendations, 
the individual requesting the record may apply for 
judicial review pursuant to s. 41 of the Access to 
Information Act. The Commissioner may also apply 
for judicial review of the government’s decision 
with the consent of the individual who initially 
requested the records (s. 42). The latter is what 
occurred here. The Government refused to disclose 
the information, and the requester complained to 
the Commissioner. Following her investigation, 
the Commissioner found the complaints to be well 
founded and made recommendations accordingly. 
The recommendations were not implemented by 
the Government, and the Commissioner brought 
these four applications for judicial review. 


3. Judicial Review in the Courts Below 

[21] The four applications for judicial review 
were combined in one hearing before the Federal 
Court. Before reviewing the relevant material, 
Kelen J. determined the appropriate standard of 
review in accordance with the principles set out in 
Dunsmuir v. New Brunswick , 2008 SCC 9, [2008] 
1 S.C.R. 190. Under Dunsmuir ; courts may usefully 
first inquire whether the jurisprudence has already 
determined in a satisfactory manner the degree 
of deference to be given to a particular category 
of questions. Second, where the first inquiry 
proves unfruitful, courts proceed to analyze the 
factors that make it possible to identify the proper 
standard of review (para. 62). Kelen J. ended the 
inquiry at the first step, holding that this Court’s 
decision in Canada (Information Commissioner) 
v. Canada (Commissioner of the Royal Canadian 
Mounted Police), 2003 SCC 8, [2003] 1 S.C.R. 66 
(“RCMP ”), determined in a satisfactory manner 


indiquees; elle peut egalement demander au res- 
ponsable de lui donner avis soit des mesures prises 
pour la mise en oeuvre de ses recommandations, 
soit des motifs invoques pour ne pas y donner suite 
(par. 37(1)). 

[20] Si l’institution federale choisit de ne 
pas donner suite aux recommandations du 
Commissaire, la personne qui s’est vu refuser la 
communication du document demande peut exer- 
cer un recours en revision de ce refus en vertu 
de l’art. 41 de la Loi sur Vacces a l’information. 
Le Commissaire peut aussi exercer lui-meme ce 
recours en revision avec le consentement de la per¬ 
sonne qui avait demande le document au depart 
(art. 42). C’est ce qui s’est produit en l’espece. Le 
gouvernement a refuse de communiquer les ren- 
seignements demandes et hauteur de la demande 
a porte plainte devant la Commissaire. A la suite 
de son enquete, la Commissaire a conclu au bien- 
fonde de la plainte et elle a formule des recomman¬ 
dations en consequence. Le gouvernement n’a pas 
donne suite aux recommandations, a la suite de 
quoi la Commissaire a introduit les quatre presen- 
tes demandes de revision judiciaire. 

3. Revision judiciaire devant les juridictions infe- 

rieures 

[21] Les quatre demandes de revision judiciaire 
ont ete reunies et ont ete instruites ensemble lors 
d’une meme audience devant la Cour federale. 
Avant d’examiner les documents en cause, le juge 
Kelen a arrete la norme de controle appropriee 
conformement aux principes enonces dans l’arret 
Dunsmuir c. Nouveau-Brunswick, 2008 CSC 9, 
[2008] 1 R.C.S. 190. Suivant cet arret, le tribunal 
peut ulilement verifier en premier lieu si la juris¬ 
prudence etablit deja de maniere satisfaisante le 
degre de deference correspondant a une categorie 
de questions en particulier. En second lieu, lorsque 
cette demarche se revele infructueuse, le tribunal 
entreprend l’analyse des elements qui permettent 
d’arreter la bonne norme de controle (par. 62). Le 
juge Kelen a mis fin a l’analyse a la premiere etape, 
apres avoir estime que l’arret de notre Cour dans 
l’affaire Canada (Commissaire a l’information) c. 
Canada (Commissaire de la Gendarmerie royale 
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that the questions raised in these four applications 
should be reviewed on a “correctness” standard 
(para. 36). 


[22] The standard for judicial review of refusals 
by government institutions to disclose any requested 
documents under the Access to Information 
Act is not at issue in these appeals. Kelen J. 
rightly concluded that this Court authoritatively 
determined the matter in RCMP. Determining 
the appropriate standard of review requires courts 
to discern the intention of the legislature. Of 
particular note here is the fact that Parliament 
expressly states in s. 2(1) that one of the purposes 
of the Access to Information Act is to ensure 
that “decisions on the disclosure of government 
information should be reviewed independently of 
government”. Moreover, the burden is put on the 
government to demonstrate on judicial review that 
it is authorized to refuse to disclose the records that 
were requested (s. 48). If the court concludes that 
the head of the institution does not have the legal 
authority to refuse to disclose the relevant records, 
the court may substitute its own decision and order 
the disclosure of the documents, subject to any 
conditions it may elect to impose (s. 49). 

[23] In turn, Kelen J.’s decision is subject to 
appellate review in accordance with the principles 
set out in Housen v. Nikolaisen, 2002 SCC 33, 
[2002] 2 S.C.R. 235, at paras. 8-9 and 31-36. His 
decision on questions of statutory interpretation 
is reviewable on a standard of correctness. His 
decision on whether the requested documents 
were in fact under the control of the government 
institution, provided it is not premised on a wrong 
legal principle and absent palpable and overriding 
error, is entitled to deference. Although not 
expressly stated, it is apparent from reading both 
judgments in the Federal Court of Appeal below 
that Sharlow J.A. reviewed Kelen J.’s decision in 
accordance with the proper standard of appellate 
review. I will review the decisions under appeal 
using the same approach. 


du Canada), 2003 CSC 8, [2003] 1 R.C.S. 66 («l’ar¬ 
ret GRC ») etablissait de maniere satisfaisante que 
le tribunal devait, pour l’examen des questions sou- 
levees dans les quatre presentes demandes, appli- 
quer la norme de la « decision correcte » (par. 36). 

[22] La norme de revision judiciaire applicable 
au refus d’une institution federale de communi- 
quer un document demande en vertu de la Loi sur 
I’acces a Vinformation n’est pas en cause dans les 
presents pourvois. Le juge Kelen a conclu a bon 
droit que notre Cour avait tranche la question de 
faijon peremptoire dans l’arret GRC. Pour arreter 
la norme de controle appropriee, le tribunal doit 
discerner l’intention du legislateur. II convient en 
particulier de souligner que le legislateur declare 
explicitement au par. 2(1) de la Loi sur I’acces a 
l'information que celle-ci a notamment pour objet 
de faire en sorte que « les decisions quant a la com¬ 
munication [soient] susceptibles de recours inde¬ 
pendants du pouvoir executif ». En outre, dans le 
cadre de la revision judiciaire, la charge d’etablir le 
bien-fonde du refus de communiquer le document 
demande incombe a l’institution federale (art. 48). 
Si elle conclut que la Loi n’autorise pas le responsa- 
ble de l’institution federale a refuser la communica¬ 
tion du document demande, la cour peut ordonner 
la communication de ce document aux conditions 
qu’elle juge indiquees (art. 49). 

[23] La decision du juge Kelen peut, a son tour, 
faire l’objet d’une revision en appel conforme- 
ment aux principes enonces dans l’arret Housen c. 
Nikolaisen, 2002 CSC 33, [2002] 2 R.C.S. 235, par. 
8-9 et 31-36. La decision du juge Kelen sur les ques¬ 
tions d’interpretation legislative est susceptible de 
revision selon la norme de la decision correcte. Sa 
decision quant a savoir si les documents demandes 
relevent effectivement de l’institution federale com- 
mande la deference, sauf si elle est fondee sur un 
principe juridique errone et si elle n’est pas entachee 
d’une erreur manifeste et dominante. Bien que cela 
ne soit pas declare expressement, il ressort a l’evi- 
dence des deux decisions de la Cour d’appel fede¬ 
rale que la juge Sharlow a revise la decision du juge 
Kelen en appliquant la bonne norme de revision en 
appel. Je vais examiner les decisions visees par les 
presents pourvois en suivant la meme methode. 
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4. Analysis 

4.1 Issue 1: Is the Office of the Prime Minister, or 
a Minister, a “Government Institution” Within 
the Meaning of the Access to Information 
Act? 

[24] Subsection 4(1) of the Access to Information 
Act reads as follows: 

4. (1) Subject to this Act, but notwithstanding any 
other Act of Parliament, every person who is 


(a) a Canadian citizen, or 

(b) a permanent resident within the meaning of 
subsection 2(1) of the Immigration and Refugee 
Protection Act, 

has a right to and shall, on request, be given access to 
any record under the control of a government institution. 

[25] Under s. 3 of the Act: 

“government institution” means 

(a) any department or ministry of state of the 
Government of Canada, or any body or office, listed 
in Schedule I, and 

(b) any parent Crown corporation, and any 
wholly-owned subsidiary of such a corporation, 
within the meaning of section 83 of the Financial 
Administration Act', 

[26] Schedule I sets out a list of entities that 
are government institutions for the purposes of 
the Access to Information Act. This list includes 
the PCO, the Department of National Defence, 
the Department of Transport, and the RCMP. 
However, the PMO, the office of the Minister of 
National Defence and the office of the Minister 
of Transport are not expressly listed in Schedule 
I. The term “government institution” is similarly 
defined under the Privacy Act. The question 
becomes whether Parliament intended to implicitly 
include ministerial offices within the Access to 
Information Act. 


4. Analyse 

4.1 Premiere question : Les cabinets du premier 
ministre ou d'un ministre sont-ils des « ins¬ 
titutions federates » au sens de la Loi sur 
Faeces a Vinformation? 

[24] Le paragraphe 4(1) de la Loi sur Faeces a 
Finformation est ainsi libelle : 

4. (1) Sous reserve des autres dispositions de la pre¬ 
sente loi mais nonobstant toute autre loi federale, ont 
droit a l’acces aux documents relevant d’une institu¬ 
tion federale et peuvent se les faire communiquer sur 
demande : 

a) les citoyens canadiens; 

b) les residents permanents au sens du paragraphe 
2(1) de la Loi sur Fimmigration et la protection des 
refugies. 


[25] L’article 3 de la Loi prevoit la definition sui- 
vante : 

« institution federale » 

a) Tout ministere ou departement d’Etat relevant 
du gouvernement du Canada, ou tout organisme, 
figurant a l’annexe I; 

b) toute societe d’Etat mere ou filiale a cent pour 
cent d’une telle societe, au sens de l’article 83 de la 
Loi sur la gestion des finances publiques. 

[26] On trouve a l’annexe I de la Loi sur Faeces 
a Finformation une liste des entries qui constituent 
des institutions federates au sens de la Loi. On 
trouve dans cette liste le BCP, le ministere de la 
Defense nationale, le ministere des Transports et 
la GRC. Toutefois, le CPM, le cabinet du ministre 
de la Defense nationale et le cabinet du ministre 
des Transports ne figurent pas expressement a l’an- 
nexe I. On trouve dans la Loi sur la protection des 
renseignements personnels une definition similaire 
de l’expression « institution federale ». La question 
qui se pose est done de savoir si le legislateur vou- 
lait que la Loi sur Faeces d Finformation s’applique 
implicitement aux cabinets des ministres. 
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[27] The proper approach to statutory interpre¬ 
tation has been articulated repeatedly and is now 
well entrenched. The goal is to determine the inten¬ 
tion of Parliament by reading the words of the pro¬ 
vision, in context and in their grammatical and 
ordinary sense, harmoniously with the scheme of 
the Act and the object of the statute. In addition to 
this general roadmap, a number of specific rules of 
construction may serve as useful guideposts on the 
court’s interpretative journey. Kelen J. instructed 
himself accordingly (paras. 43-49). He then con¬ 
ducted the following analysis: 

First, Kelen J. considered evidence from politi¬ 
cal scientists about how government actually 
works to determine the ordinary meaning of 
the term “government institution” accord¬ 
ing to the experts. He held that this evidence 
demonstrated that the PMO and the relevant 
ministerial offices are not part of the “govern¬ 
ment institution” for which they are responsible 
(paras. 50-52). 

Second, he noted that pursuant to s. 3 of the 
statute, the Minister is the “head” of his or her 
department. This fact supported the argument 
that the Ministers’ offices and the PMO are part 
of their respective departments. However, he 
found that the PMO and the Ministers also have 
many other functions unrelated to the respec¬ 
tive departments for which they are responsible 
(paras. 53-56). 

Third, he considered Hansard debates from 
1981, which made it clear that Parliament 
intended that the Access to Information Act 
apply to information, in any form, held by 
specified government institutions. While the 
Commissioner agrees that Parliament did not 
intend the Act to apply to political documents, 
no exemption or exclusion for such political 
records is provided for in the Act. Kelen J. 
therefore reasoned that an interpretation of 
“government institution” that included the 
PMO and offices of the Ministers would dra¬ 
matically extend the right of access. Parliament 
would not have intended such a “dramatic 


[27] La methode qu’il convient d’appliquer 
lorsqu’il s’agit d’interpreter une loi a ete enoncee a 
de nombreuses reprises et elle est maintenant soli- 
dement etablie. II s’agit de rechercher la volonte du 
legislateur en lisant les termes de la disposition dans 
leur contexte global, en suivant le sens ordinaire et 
grammatical qui s’harmonise avec l’esprit et l’ob- 
jet de la loi. Outre ces indications generates, un 
tribunal peut compter sur plusieurs regies specifi- 
ques d’interpretation comme points de repere utiles. 
C’est la demarche qu’a suivie le juge Kelen (par. 
43-49) pour ensuite proceder a l’analyse suivante : 

En premier lieu, le juge Kelen a examine les 
temoignages de politologues au sujet des roua- 
ges de l’appareil gouvernemental afin de deter¬ 
miner le sens ordinaire que les experts donnent 
a l’expression «institution federate ». II a estime 
que ces temoignages demontraient que le CPM 
et les cabinets des ministres concernes ne font 
pas partie de l’« institution federale » dont ils 
sont responsables (par. 50-52). 

Deuxiemement, le juge Kelen a fait observer 
que, suivant l’art. 3 de la Loi, le ministre est 
le « responsable » de son ministere. Ce fait 
appuyait l’argument voulant que les cabinets 
des ministres et le CPM font partie de leurs 
ministeres respectifs. II a toutefois juge que le 
CPM et les ministres exercent maintes autres 
fonctions sans rapport avec les ministeres dont 
ils sont responsables (par. 53-56). 

Troisiemement, il a examine des extraits des 
Debats de la Chambre des communes de 1981 qui 
indiquaient clairement que le legislateur voulait 
que la Loi sur Faeces a Vinformation s’applique 
a l’information, sous toutes ses formes, detenue 
par les institutions federates nommement desi¬ 
gnees. Bien que la Commissaire admette que le 
legislateur federal ne voulait pas que la Loi s’ap- 
plique aux documents politiques, on ne trouve 
dans la Loi aucune exception ou exclusion en ce 
qui concerne cette categorie de documents. Le 
juge Kelen a par consequent explique qu’inter- 
preter l’expression « institution federale » de 
maniere a y inclure le CPM et les cabinets 
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result” without express wording to that effect 
(paras. 57-60). 


Fourth, following the enactment of the Access 
to Information Act, the Information Commis¬ 
sioner’s 1988-1989 Report to Parliament indi¬ 
cated that Ministers’ offices were not subject 
to the provisions of the Act. The Commissioner 
adopted the same view in 1991, and again in 
1997. These original interpretations confirm 
that the office of the Information Commissioner 
itself understood the intent of Parliament was 
not to include the PMO or a Minister’s office in 
the government institutions listed in Schedule I 
of the Act (paras. 61-65). 

Fifth, since the time the Commissioner publicly 
urged Parliament to amend the legislation to 
clarify that the PMO and ministerial offices are 
subject to the Act, Parliament amended the Act 
several times, including recent amendments as 
part of the 2006 Federal Accountability Act, 
S.C. 2006, c. 9, and has not chosen to make this 
amendment. While Parliament’s intention may 
not always be inferred from legislative silence, 
in this case, the silence is clear and constitutes 
relevant evidence of legislative intent: Tele- 
Mobile Co. v. Ontario, 2008 SCC 12, [2008] 1 
S.C.R. 305, at para. 42 (paras. 66-67). 


Sixth, the Latin maxim of statutory interpreta¬ 
tion expressio unius est exclusio alterius (“to 
express one thing is to exclude another”) sup¬ 
ports the Government’s view. If Parliament had 
intended to include the PMO and Ministers’ 
offices in Schedule I, it would have referred to 
them expressly (para. 68). 

Seventh, the evidence at trial demonstrated 
that there have been many Ministers without a 
portfolio since Confederation. If the Access to 
Information Act was intended to apply to the 
offices of Ministers, the Act would not apply to 
a Minister without a portfolio because he or she 


des ministres concernes elargirait considera- 
blement le droit d’acces. Si le legislateur avait 
voulu qu’il en soit ainsi, il aurait employe des 
mots explicites en ce sens (par. 57-60). 

Quatriemement, a la suite de l’adoption de la 
Loi sur Vacces a Vinformation, le Commissaire 
a l’information a declare, dans le rapport soumis 
au Parlement pour 1988-1989, que les cabinets 
des ministres n’etaient pas assujettis aux dispo¬ 
sitions de la Loi. Le Commissaire a repris ce 
point de vue en 1991, puis de nouveau en 1997. 
Ces interpretations initiales confirment que le 
bureau meme du Commissaire deduisait que 
le legislateur entendait ne pas inclure le CPM 
ou les cabinets des ministres dans les institu¬ 
tions federates enumerees a l’annexe I de la Loi 
(par. 61-65). 

Cinquiemement, depuis que le Commissaire 
a invite publiquement le legislateur a modifier 
la Loi pour preciser que le CPM et les cabinets 
des ministres sont assujettis a la Loi sur Vacces 
a Vinformation, le legislateur a modifie la Loi 
a plusieurs reprises, notamment a l’occasion 
de l’adoption recente de la Loi federale sur la 
responsabilite, L.C. 2006, ch. 9, sans toutefois 
apporter la precision demandee. Bien qu’on 
ne puisse pas toujours deduire l’intention du 
legislateur du silence de la loi, le silence du 
legislateur constituait en l’espece une preuve 
claire et pertinente de son intention : Societe 
Tele-Mobile c. Ontario, 2008 CSC 12, [2008] 1 
R.C.S. 305, par. 42 (par. 66-67). 

Sixiemement, la maxime latine d’interpretation 
des lois expressio unius est exclusio alterius 
(« la mention de l’un implique l’exclusion de 
l’autre ») appuie la these du gouvernement. Si 
le legislateur avait voulu inclure le CPM et les 
cabinets des ministres dans l’annexe I, il les 
aurait mentionnes explicitement (par. 68). 

Septiemement, la preuve presentee au proces 
demontrait qu’il y avait eu depuis la Confedera¬ 
tion de nombreux ministres sans portefeuille. Si 
l’on avait voulu qu’elle s’applique aux cabinets 
des ministres, la Loi sur Vacces a Vinforma¬ 
tion ne s’appliquerait pas aux ministres sans 
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would not have a corresponding “government 
institution” set out in Schedule I. Such a result 
is absurd (para. 69). 

Eighth, the internal structure of the Act also 
provides insight on this question. Sections 
21(l)(a), (b), (2)(b) and 26 of the Access to 
Information Act demonstrate that Parliament 
distinguished between a “government institu¬ 
tion” and “a minister of the Crown”. When 
drafting legislation, Parliament is assumed to 
have used words precisely and carefully, and so 
Parliament intended the terms to have different 
meanings (paras. 70-73). 

Ninth, provisions of the Library and Archives 
of Canada Act, S.C. 2004, c. 11, also draw a 
distinction between governmental records and 
ministerial records. The principle of consistent 
expression in statutory interpretation means 
that Parliament distinguishes between a “min¬ 
isterial record” and a “departmental record” 
(paras. 74-76). 

[28] At the conclusion of his analysis, Kelen 
J. held that the words in s. 4(1) of the Access to 
Information Act mean that the PMO and the relevant 
ministerial offices are not part of the “government 
institution” for which they are responsible. That is, 
the PMO cannot be interpreted as part of the PCO, 
the office of the Minister of National Defence is 
not part of the Department of National Defence, 
and the office of the Minister of Transport is not 
part of the Department of Transport. 

[29] The Commissioner presents very little 
argument on any of the above-noted points. As 
I understand her submissions, she has only two 
specific complaints about the approach adopted 
by Kelen J. and affirmed by the Federal Court 
of Appeal. First, she argues that the applications 
judge erred in his use of expert evidence as 
an interpretative aid. Second, and somewhat 
related to the first point, she argues that the 
Federal Court of Appeal erred in relying on a 
non-existing “constitutional convention” for 
distinguishing between ministerial offices and 
their respective government departments. I 


portefeuille puisque ceux-ci ne disposent pas 
d’une « institution federale » correspondante 
enumeree a l’annexe I, ce qui serait absurde 
(par. 69). 

Huitiemement, leconomie de la Loi donne 
egalement une idee sur la question. II ressort 
des al. 21(1 )a), b ) et (2)b) et de Fart. 26 de la 
Loi sur I’acces a Vinformation que le legislateur 
fait une distinction entre « institution federale » 
et « ministre ». II faut supposer que, lorsqu’il 
redige les lois, le legislateur federal emploie les 
mots avec precision et avec soin. Le legislateur 
entendait done attribuer a ces termes des sens 
differents (par. 70-73). 

Neuviemement, la Loi sur la Bibliotheque et 
les Archives du Canada, L.C. 2004, ch. 11, fait 
aussi une distinction entre un « document minis- 
teriel » et un « document federal ». La distinc¬ 
tion que le legislateur etablit entre « document 
federal » et « document ministeriel » consacre 
la presomption d’uniformite des expressions en 
matiere d’interpretation des lois (par. 74-76). 

[28] Au terme de son analyse, le juge Kelen 
affirme qu’il ressort des termes employes au par. 4(1) 
de la Loi sur Vacces a I’information que le CPM et 
les cabinets ministeriels en cause ne font pas partie 
de l’« institution federale » dont ils sont responsa- 
bles. Autrement dit, on ne saurait considerer que le 
CPM fait partie du BCP, que le cabinet du ministre 
de la Defense nationale fait partie du ministere de la 
Defense nationale et que le cabinet du ministre des 
Transports fait partie du ministere des Transports. 

[29] La Commissaire a presente tres peu d’argu- 
ments sur l’un ou l’autre des points susmentionnes. 
Si j’ai bien compris sa these, les seuls reproches 
precis qu’elle adresse au sujet de la methode rete- 
nue par le juge Kelen et confirmee par la Cour d’ap- 
pel federale sont de deux ordres. Elle affirme tout 
d’abord que le juge de premiere instance a commis 
une erreur en se servant des temoignages des experts 
comme outil d’interpretation. En second lieu, ce qui 
se rattache quelque peu au premier point, elle sou- 
tient que la Cour d’appel federale a commis une 
erreur en se fondant sur une « convention constitu- 
tionnelle » inexistante pour etablir une distinction 
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will therefore deal specifically with these two 
arguments. 


4.1.1 The Use of Expert Evidence 

[30] After setting out the relevant principles of 
statutory interpretation, Kelen J. briefly considered 
the evidence tendered from “experts in government 
machinery” (para. 50). In particular, he examined 
the evidence of Mr. Nicholas d’Ombrain, Mr. 
Justice John Gomery, and a reference relied upon 
by Mr. d’Ombrain from the Honourable Robert 
Gordon Robertson, Clerk of the Privy Council and 
Secretary to the Cabinet from 1963 to 1975. Kelen 
J. summarized the gist of this evidence as follows, 
at paras. 50-51: 

While the two entities work closely together on some 
matters, the PMO is responsible for many matters 
unrelated to the PCO. The same is true with respect 
to the relationship between a minister’s office and the 
department over which the minister presides. 

Accordingly, the evidence demonstrates that in the 
ordinary sense of the words in subsection 4(1) of the 
Act, the PMO and the relevant ministerial offices are 
not part of the “government institution” for which they 
are responsible. 

[31] The Commissioner submits that reliance 
upon such expert evidence to interpret the Access 
to Information Act constitutes an error of law. 
She maintains that it was entirely appropriate 
for her office to consider expert political science 
evidence at the investigatory stage. However, 
opinion evidence is inadmissible in the courtroom 
to prove the ordinary meaning of legislative terms, 
“as the interpretation and articulation of domestic 
law lies at the very heart of the judicial function” 
(A.F., at para. 110). She contends that this approach 
confirms that both courts below “viewed the central 
issue of the reach of a ‘government institution’ as 
a question of fact, to be determined primarily if 
not entirely on the basis of expert evidence” (para. 
112). She argues further that the courts below 
“did not at any point seek to determine what was 
included within a ‘government institution’ as a 
matter of law”; rather, they simply accepted the 
“assertion that a ministerial office is separate from 


entre les divers cabinets ministeriels et les ministe- 
res gouvernementaux respectifs auxquels ces cabi¬ 
nets correspondent. Je vais done examiner specifi- 
quement ces deux moyens. 

4.1.1 Recours a des temoignages d'experts 

[30] Apres avoir enonce les principes d’interpre- 
tation legislative applicables, le juge Kelen s’est 
brievement arrete sur le temoignage donne par 
des « experts de l’appareil gouvernemental » (par. 
50). II a notamment examine le temoignage de M. 
Nicholas d’Ombrain et celui du juge John Gomery, 
en plus d’examiner les propos de M. Robert Gordon 
Robertson, greffier du Conseil prive et secretaire 
du Cabinet de 1963 a 1975, rapportes par M. d’Om¬ 
brain. Le juge Kelen resume comme suit l’essentiel 
de ces temoignages, aux par. 50-51 : 

Les deux entites travaillent en etroite collaboration dans 
certains dossiers, mais le CPM est charge de nombreuses 
affaires qui ne concernent pas le BCP. II en va de meme 
de la relation entre le cabinet d’un ministre et le ministere 
que dirige ce meme ministre. 

Par consequent, la preuve demontre que, selon le sens 
ordinaire des mots employes au paragraphe 4(1) de la Loi, 
le CPM et les cabinets des ministres ne font pas partie de 
l’« institution federale » dont ils sont responsables. 

[31] La Commissaire affirme qu’en se fondant 
sur le temoignage de ces experts pour interpreter 
la Loi sur I’acces a Vinformation, le juge a commis 
une erreur de droit. Elle maintient qu’il convenait 
parfaitement que le Commissariat tienne compte 
du temoignage de politologues a l’etape de l’en- 
quete, mais qu’un temoignage d’opinion n’est pas 
admissible en justice pour faire la preuve du sens 
courant des termes de la loi, [TRADUCTION] « etant 
donne que l’interpretation et l’articulation du droit 
interne se situent au coeur meme de la fonction 
juridictionnelle » (m.a., par. 110). Elle soutient 
que cette fa<jon de proceder permet d’affirmer 
que les deux juridictions inferieures « ont consi- 
dere la question centrale de la portee d’une “insti¬ 
tution federale” comme une question de fait devant 
etre jugee principalement, voire totalement, a la 
lumiere de temoignages d’experts » (par. 112). Elle 
ajoute que les juridictions inferieures « n’ont jamais 
cherche a preciser ce que la notion d’“institution 
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the department over which the Minister presides” 
(para. 112). 


[32] In response, the Government first observes 
that the Commissioner’s position on this point 
is “particularly curious”, as the expert evidence 
generated by the Commissioner’s office and 
compiled for her investigation was used extensively 
to support her recommendations and then placed 
in the record before the Federal Court (R.F., at 
para. 103). In any event, the Government submits 
that expert evidence can be properly used as 
an interpretative aid in discerning the ordinary 
meaning of words by Parliament when such 
evidence is relevant and reliable: Francis v. Baker, 
[1999] 3 S.C.R. 250, at para. 35; and Bristol-Myers 
Squibb Co. v. Canada (Attorney General), 2005 
SCC 26, [2005] 1 S.C.R. 533, at para. 47. Further, 
Kelen J.’s reasons demonstrate that the expert 
evidence played a limited role in his analysis. He 
did not rely on any expert opinion on the meaning of 
the words used by Parliament as contended, given 
that no such opinion was tendered by the witnesses. 
He considered this evidence, rather, to situate the 
interpretative exercise in its proper context, an 
approach which was then correctly upheld by the 
Federal Court of Appeal. 


[33] I agree with the Government. No objec¬ 
tion was raised in respect of this evidence in first 
instance, not surprisingly in my view, as consid¬ 
eration of expert evidence in the context of these 
applications was entirely appropriate. It is also 
apparent from Kelen J.’s reasons that he merely 
relied upon the expert evidence tendered by both 
parties to better appreciate the day-to-day work¬ 
ings of the government and to situate his inter¬ 
pretation of the Access to Information Act within 
its proper context. Further, Kelen J.’s meticu¬ 
lous analysis of the law belies any contention 
that he “viewed the central issue of the reach of 
a ‘government institution’ as a question of fact” 


federale” englobait en droit » et qu’elles se sont 
plutot contentees d’accepter [TRADUCTION] « l’as- 
sertion qu’un cabinet ministeriel est distinct 
du ministere dont le ministre est responsable » 
(par. 112). 

[32] En reponse, le gouvernement fait tout d’abord 
observer que la these de la Commissaire sur ce point 
est [TRADUCTION] « d’autant plus curieuse » que, 
pour appuyer ses recommandations, la Commissaire 
a utilise abondamment les temoignages d’experts 
recueillis par le Commissariat a l’information en 
vue de l’enquete de la Commissaire et qu’elle les a 
ensuite verses au dossier soumis a la Cour federale 
(m.i., par. 103). En tout etat de cause, le gouverne¬ 
ment affirme que l’on peut regulierement utiliser 
les temoignages des experts pour faciliter l’interpre- 
tation afin de discerner le sens courant des termes 
employes par le legislateur lorsque ces temoignages 
sont pertinents et fiables : Francis c. Baker, [1999] 3 
R.C.S. 250, par. 35; et Bristol-Myers Squibb Co. c. 
Canada (Procureur general), 2005 CSC 26, [2005] 
1 R.C.S. 533, par. 47. II ressort par ailleurs des motifs 
du juge Kelen que les temoignages d’experts ont 
joue un role limite dans son analyse. Contrairement 
a ce qu’on a affirme, le juge Kelen ne s’est fonde 
sur aucune opinion d’expert pour determiner le sens 
des termes employes par le legislateur, puisque les 
temoins n’ont formule aucune opinion en ce sens. II 
a plutot tenu compte de ces temoignages pour situer 
l’exercice d’interpretation dans son contexte, une 
methode que la Cour d’appel federale a eu raison de 
confirmer par la suite. 

[33] Je suis d’accord avec le gouvernement. 
Aucune objection n’a ete soulevee au sujet de ces 
temoignages en premiere instance, ce qui a mon 
avis n’a rien d’etonnant, puisqu’il etait parfaitement 
acceptable de tenir compte de ces temoignages d’ex¬ 
perts dans le contexte des presentes demandes. II 
ressort egalement de ses motifs que le juge Kelen 
a simplement recouru aux temoignages d’experts 
presentes par les deux parties pour mieux com- 
prendre les rouages du gouvernement et pour etre 
en mesure de situer son interpretation de la Loi sur 
Pacces a Vinformation dans le bon contexte. Par 
ailleurs, l’analyse meticuleuse que le juge Kelen a 
faite des regies de droit infirme tout argument qu’il 
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(A.F., at para. 112). His reasons demonstrate, rather, 
that he conducted a full analysis of the text, guided 
by well-established principles of statutory interpre¬ 
tation. I see no merit to the Commissioner’s argu¬ 
ment on the alleged misuse of expert evidence. 


4.1.2 Alleged Reliance on a Non-Existing 
Constitutional Convention 

[34] Along the same lines, the Commissioner 
takes issue with Sharlow J.A.’s characterization 
of the distinction between ministerial offices and 
their respective government departments as a “well 
understood convention” (Decision 1, at para. 7; 
Decision 2, at para. 7). The Commissioner focuses 
a significant portion of her argument on the legal 
criteria for a constitutional convention and takes the 
position that none is met here. She therefore argues 
that this phrase demonstrates that the Federal Court 
of Appeal “erroneously accorded constitutional 
weight to a disputed, ill-defined and inconsistently 
followed practice” (A.F.. at para. 116). 


[35] The Government responds that the 
Commissioner used the term “convention” in her 
material in the courts below simply to describe an 
understanding of the roles and duties of Ministers 
and government institutions. The Government 
submits that, similarly, when Sharlow J.A. used 
the phrase “well understood convention”, it is clear 
from the context that she was simply referring 
to the day-to-day workings or “conventions” of 
government. 


[36] Again, I agree with the Government on this 
point. I find no support at all in the record for the 
suggestion that Sharlow J.A. was actually referring 
to constitutional conventions in their legal sense. 


[TRADUCTION] « consider[ait] la question centrale 
de la portee d’une “institution federale” comme une 
question de fait»(m.a., par. 112). Ses motifs demon- 
trent plutot qu’il a precede a une analyse approfon- 
die du texte, en se guidant sur des principes bien 
etablis d’interpretation des lois. L’argument de la 
Commissaire au sujet du presume mauvais usage 
qui a ete fait des temoignages d’experts est mal 
fonde a mon avis. 

4.1.2 Presume recours a une convention constitu- 
tionnelle inexistante 

[34] Dans le meme ordre d’idees, la Commissaire 
s’oppose a la conclusion de la juge Sharlow selon 
laquelle la distinction qui existe entre le cabi¬ 
net d’un ministre et le ministere correspondant 
repose sur une « convention bien etablie » (deci¬ 
sion 1, par. 7; decision 2, par. 7). La Commissaire 
axe une partie importante de son argumentation 
sur les criteres legaux regissant l’existence d’une 
convention constitutionnelle et elle adopte le point 
de vue qu’aucun de ces criteres n’a ete respecte en 
l’espece. Elle soutient par consequent que cette 
expression demontre que la Cour d’appel federale 
[TRADUCTION] « a accorde par erreur une valeur 
constitutionnelle a un usage conteste, mal defini 
et qui n’est pas suivi de fa$on constante » (m.a., 
par. 116). 

[35] Le gouvernement re torque que la 
Commissaire n’emploie le terme « convention » 
dans les documents qu’elle a soumis aux juridic- 
tions inferieures que pour evoquer une compre¬ 
hension du role et des attributions des ministres et 
des institutions federates. Le gouvernement ajoute, 
dans le meme ordre d’idees, qu’il ressort clairement 
du contexte que, lorsqu’elle emploie l’expression 
« convention bien etablie », la juge Sharlow fait 
simplement allusion aux rouages ou aux « conven¬ 
tions » regissant le fonctionnement du gouverne¬ 
ment. 

[36] J’abonde la encore dans le sens du gouverne¬ 
ment. Je ne trouve rien au dossier qui appuie l’idee 
que la juge Sharlow faisait effectivement allusion 
a des conventions constitutionnelles au sens juridi- 
que de cette expression. 
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4.1.3 “Function-Based” Approach Advocated by 
the Information Commissioner 

[37] Except for the above-noted specific 
complaints about the use of expert evidence and 
the reliance on government “conventions”, the 
Commissioner’s arguments are grounded primarily 
in broad principles of constitutional law, political 
theory, democratic accountability, and ministerial 
responsibility. The Commissioner expounds on 
these principles in considerable detail and submits 
that “the right of access and apparatus created by 
[the Access to Information Act was] meant [by 
Parliament] to be integrated into these legal rules” 
and “to function as a supplementary mechanism to 
ensure accountability for the exercise of executive 
power” (A.F., at para. 102). She therefore urges 
the Court to adopt a “function-based analysis” so 
as to create a dividing line between a Minister’s 
departmental functions on the one hand and non- 
departmental functions on the other. She explains 
in her factum that this “analysis is easily translated 
into the scheme” of the Access to Information Act 
in respect of the ministerial offices at issue in the 
following manner (A.F., at para. 150): 


... a record is subject to [the Access to Information 
Act], regardless of its physical form or location, where 
it was created by or on behalf of a Minister to document 
or give effect to a Minister’s exercise of departmental 
powers, duties or functions, or relies directly on 
departmental staff in order to exercise the Minister’s 
departmental powers, duties or functions. By contrast, 
the record is not subject to [the Access to Information 
Act] if it is created by the Minister or exempt staff for 
political or non-departmental purposes. Similarly, if 
the Minister or exempt staff receive information from 
departmental staff, and then generate further records 
for political, non-departmental purposes, the additions 
are not subject to [the Access to Information Act], 


[38] The Commissioner further submits that a 
similar analysis could be adopted in relation to 
Ministers of State “[t]o the extent that a Minister of 
State exercises the powers, duties and functions of 
a department”, and also “in relation to government 
institutions other than departments that fall within 


4.1.3 Approche « fonctionnelle » preconisee par 
la Commissaire a l’information 

[37] Hormis les griefs precis deja mentionnes en 
ce qui a trait au recours a des temoignages d’ex- 
perts et a des « conventions » gouvernementales, 
la these de la Commissaire repose principalement 
sur des principes generaux de droit constitutionnel, 
de theorie politique, de responsabilite democratique 
et de responsabilite ministerielle. La Commissaire 
disserte longuement sur ces principes et affirme 
que [TRADUCTION] « le legislateur entendait que 
le droit d’acces et le mecanisme crees par [la Loi 
sur Faeces a Vinformation ] soient integres dans ces 
principes juridiques » et « qu’ils servent de meca¬ 
nisme suppletif pour assurer que le pouvoir execu- 
tif rende compte de la facon dont il exerce ses pou- 
voirs » (m.a., par. 102). La Commissaire exhorte 
par consequent la Cour a adopter dans son analyse 
une « approche fonctionnelle » de maniere a tracer 
une ligne de demarcation entre, d’une part, les fonc- 
tions ministerielles du ministre et, d’autre part, ses 
fonctions non ministerielles. Elle explique dans son 
memoire qu’ [TRADUCTION] «il est facile de transpo¬ 
ser cette analyse a l’economie » de la Loi sur Faeces 
a Vinformation pour ce qui est du cabinet ministe- 
riel en litige de la maniere suivante (m.a., par. 150): 

[TRADUCTION] . . . un document est assujetti a [la Loi 
sur I’acces a I’information] independamment de son 
aspect physique ou du lieu ou il se trouve, s’il a ete cree 
par le ministre ou en son nom pour documenter l’exercice 
que le ministre fait de ses attributions ministerielles ou 
pour donner effet a cet exercice, ou s’il s’en remet direc- 
tement au personnel ministeriel pour exercer les attribu¬ 
tions du ministre. En revanche, un document echappe a 
l’application de la [Loi sur Faeces a I’information] s’il est 
cree par le ministre ou par des membres de son personnel 
exonere a des fins non politiques ou non ministerielles. 
De meme, si le ministre ou le personnel exonere regoit 
des renseignements du personnel ministeriel et cree 
ensuite d’autres documents a des fins politiques ou non 
ministerielles, ces nouveaux renseignements ne sont pas 
assujettis a [la Loi sur Faeces a Finformation], 

[38] La Commissaire plaide qu’on pourrait adop¬ 
ter une analyse similaire dans le cas des minis- 
tres d’Etat [TRADUCTION] « [d]ans la mesure ou un 
ministre d’Etat exerce les attributions d’un minis- 
tere » de meme que « dans le cas des institutions 
federates autres que les ministeres qui relevent 
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the portfolio responsibilities of a given Minister (or 
Minister of State)” (A.F.. at paras. 152-53). 

[39] The Government submits that the “function- 
based” approach advocated by the Commissioner 
renders the list of institutions detailed in Schedule 
I essentially meaningless. Her approach is entirely 
focused on the nature and content of the record and, 
as such, conflates the issue of defining “government 
institution” with the issue of how one determines 
which entity has “control” of a specific record. 
Moreover, although the Commissioner recognizes 
that political and non-departmental matters would 
not be subject to release under the Act, the statute 
provides no exemption for such records. Her attempt 
to remedy this deficiency by conceptually building 
it into a function-based definition of “government 
institution” goes “well beyond any concept of 
statutory interpretation recognized by this or any 
other Court” (R.F.. at para. 129). 


[40] I agree with the Government. None of the 
broad principles relied upon by the Commissioner 
is contentious in these appeals. In my respectful 
view, nor are they particularly helpful in answering 
the questions of statutory interpretation at issue. For 
example, the Commissioner relies heavily on the 
quasi-constitutional characterization of the Access 
to Information Act. (See Lavigne v. Canada (Office 
of the Commissioner of Official Languages), 2002 
SCC 53, [2002] 2 S.C.R. 773, where the Court 
affirmed this status in respect of the Official 
Languages Act, R.S.C. 1985, c. 31 (4th Supp.), and 
the Privacy Act (paras. 23-25).) She argues that, as 
such, the purpose of the Act becomes of paramount 
importance in the interpretative exercise, and that 
the legislation should be interpreted broadly in 
order to best promote the principles of responsible 
government and democratic accountability. While 
I agree that the Access to Information Act may 
be considered quasi-constitutional in nature, 
thus highlighting its important purpose, this 
does not alter the general principles of statutory 
interpretation. The fundamental difficulty with the 


des responsabilites rattachees au portefeuille d’un 
ministre (ou ministre d’Etat) determine » (m.a., 
par. 152-153). 

[39] Le gouvernement affirme que l’approche 
« fonctionnelle » preconisee par la Commissaire 
vide a toutes fins utiles de son sens la liste des ins¬ 
titutions enumerees a l’annexe I. La Commissaire 
axe entierement son approche sur la nature et le 
contenu du document, confondant ainsi la ques¬ 
tion de la definition d’« institution federale » avec 
celle de savoir comment on s’y prend pour determi¬ 
ner de quelle entite « releve » un document precis. 
Qui plus est, bien que la Commissaire reconnaisse 
que les documents politiques ou non ministeriels 
echappent a l’obligation de communication prevue 
par la Loi, cette Loi ne prevoit pas d’exceptions 
dans le cas de ces documents. La tentative que 
fait la Commissaire pour combler cette lacune en 
incorporant conceptuellement dans la Loi une defi¬ 
nition fonctionnelle de Fexpression « institution 
federale » [TRADUCTION] « va bien au-dela de tout 
concept d’interpretation des lois reconnu par notre 
Cour ou par toute autre juridiction »(m.i., par. 129). 

[40] J’abonde dans le sens du gouverne¬ 
ment. Aucun des principes generaux cites par la 
Commissaire n’est controversy dans les presents 
pourvois. A mon humble avis, ces principes ne sont 
pas non plus particulierement utiles pour trancher 
les questions d’interpretation des lois en cause. Par 
exemple, la Commissaire table fortement sur le fait 
que la Loi sur I’acces a Vinformation a ete qualifiee 
de loi quasi constitutionnelle (voir l’arret Lavigne 
c. Canada (Commissariat aux langues officielles), 
2002 CSC 53, [2002] 2 R.C.S. 773, dans lequel la 
Cour a reconnu un statut de loi quasi constitution¬ 
nelle a la Loi sur les langues officielles , L.R.C. 
1985, ch. 31 (4 e suppl.), et a la Loi sur la protec¬ 
tion des renseignements personnels (par. 23-25)). 
Elle affirme que l’objet de la Loi acquiert de ce fait 
une importance capitale lorsqu’il s’agit d’interpreter 
la Loi et que celle-ci devrait etre interpretee d’une 
maniere liberale pour mieux promouvoir les prin¬ 
cipes de gouvernement responsable et de responsa- 
bilite democratique. Bien que je sois d’accord avec 
l’appelante pour dire que la Loi sur I’acces ci Pin- 
formation peut etre consideree comme une loi de 
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Commissioner’s approach to the interpretation of 
the term “government institution” is that she avoids 
any direct reference to the legislative provision at 
issue. The Court cannot disregard the actual words 
chosen by Parliament and rewrite the legislation 
to accord with its own view of how the legislative 
purpose could be better promoted. 


[41] It is important to recall that Parliament’s 
statement of purpose in s. 2 of the Act recognizes that 
exceptions to public accessibility are “necessary”. 
For example, in s. 21, Parliament has recognized 
the need for confidential advice to be sought by and 
provided to a Minister and, consequently, records 
in a government institution offering such advice 
are exempt from disclosure at the discretion of the 
head of the institution. The advice provided to a 
Minister may come from a variety of sources and 
may pertain to a broad range of matters, including 
matters relating to the department over which the 
Minister presides. Some of these matters may have 
a political dimension and some may not. Similarly, 
the policy rationale for excluding the Minister’s 
office altogether from the definition of “government 
institution” can be found in the need for a private 
space to allow for the full and frank discussion of 
issues. As the Government rightly submits: “It is 
the process of being able to deal with the distinct 
types of information, including information that 
involves political considerations, rather than the 
specific contents of the records” that Parliament 
sought to protect by not extending the right of 
access to the Minister’s office (R.F., at para. 82). 
Of course, not all documents in a Minister’s office 
are excluded from the scope of the Act. As we shall 
see, despite its physical location in a ministerial 
office, any document which is “under the control” 
of the related, or any other, government institution 
is subject to disclosure. 


nature quasi constitutionnelle — ce qui fait ressor- 
tir l’importance de son objet —, j’estime que cette 
qualification ne change en rien les principes gene- 
raux d’interpretation des lois. Le probleme fonda- 
mental que comporte la methode d’interpretation de 
l’expression « institution federale » que preconise la 
Commissaire reside dans le fait qu’elle evite de citer 
directement la disposition legislative en cause. La 
Cour ne peut faire fi des termes que le legislateur a 
effectivement employes et recrire le texte de loi en 
fonction de sa propre opinion sur la faijon dont l’ob- 
jet de la loi pourrait etre mieux favorise. 

[41] II importe de se rappeler qu’a l’art. 2 de la Loi, 
le legislateur reconnait, dans Tenoned de l’objet de la 
Loi, que les exceptions au droit du public a la com¬ 
munication sont « indispensable s ». Par exemple, a 
l’art. 21, le legislateur reconnait le besoin qu’ont les 
ministres de sollicker et de recevoir des avis confi- 
dentiels de sorte que les documents d’une institution 
federale qui contiennent de tels avis sont soustraits 
a la communication, a la discretion du responsable 
de l’institution. Les avis qui sont fournis a un minis- 
tre peuvent provenir de diverses sources et peuvent 
concerner une vaste gamme de questions, notam- 
ment des questions se rapportant au ministere dont le 
ministre est responsable. Certaines de ces questions 
peuvent revetir une dimension politique et d’autres, 
non. Dans la meme veine, la raison de principe 
qui justifie d’exclure completement le cabinet d’un 
ministre de la definition d’« institution federale » 
peut resider dans la necessite de prevoir un espace 
prive ou il est possible de debattre ouvertement et 
franchement de certaines questions. Comme le sou- 
tient a juste titre le gouvernement, [TRADUCTION] 
« ce n’est pas le contenu precis des documents, mais 
bien le processus permettant de traiter divers types 
de renseignements, y compris ceux qui comportent 
des considerations politiques », que le legislateur a 
cherche a proteger en s’abstenant d’elargir le droit 
d’acces au cabinet d’un ministre (m.i., par. 82). Bien 
entendu, certains documents se trouvant au cabi¬ 
net d’un ministre n’echappent pas a la portee de la 
Loi. Comme nous le verrons, un document « rele¬ 
vant de » l’institution federale concernee ou de 
toute autre institution federale est sujet a divulga¬ 
tion meme s’il se trouve physiquement a l’interieur 
du cabinet d’un ministre. 
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[42] The functional approach advocated by 
the Commissioner not only creates the problem 
identified by Kelen J. that some Ministers would 
be covered by the Act, whereas others would not. It 
also ignores the practical difficulty of carving out 
a political class exemption when none is provided 
in the Act. If a Minister’s office is a government 
institution, all records under its control would be 
subject to release under the Act, unless expressly 
exempted or excluded by the Act. The proposal 
of carving out “political” documents based on an 
analysis of their content is easier said than done. 
As the Government notes, “records in a Minister’s 
office are not neatly arranged into clearly defined 
‘political’, ‘constituent’ and ‘departmental’ piles. 
The intermingling of these issues and facts is what 
makes the Minister’s office unique. The simplistic 
approach of ‘carving out’ political records is 
unrealistic” (R.F., at para. 88). 


[43] Of course, Parliament could have opted for a 
different access scheme. However, it did not. Kelen 
J.’s interpretative analysis contains no error. The 
meaning of “government institution” is clear. In 
my view, the courts below rightly concluded that 
no contextual consideration warrants the Court 
interpreting Parliament to have intended that the 
definition of “government institution” include 
ministerial offices. I would not give effect to this 
ground of appeal. 


4.2 Issue 2: Are the Records Requested, Despite 
Their Physical Location in the Respective 
Ministerial Offices, “Under the Control” of 
the Related Government Institution Within 
the Meaning of Section 4 of the Access to 
Information Act? 

[44] In light of my conclusion regarding the 
first issue, the question then becomes whether 
the requested records held within the respective 


[42] L’approche fonctionnelle preconisee par la 
Commissaire cree non seulement le probleme deja 
evoque par le juge Kelen, en l’occurrence le fait que 
certains ministres seraient assujettis a la Loi alors 
que d’autres ne le seraient pas, mais elle meconnait 
aussi les difficultes pratiques engendrees par l’ex- 
clusion des renseignements politiques alors que la 
Loi ne prevoit aucune categorie de ce genre. Si le 
cabinet d’un ministre constitue une institution fede- 
rale, tous les documents qui en relevent devraient 
etre communiques conformement a la Loi, sauf 
s’ils sont expressement exemptes ou exclus par la 
Loi. L'idee d’exclure les documents « politiques » 
en se fondant sur l’analyse de leur contenu est plus 
facile a evoquer qu’a realiser. Ainsi que le gouverne- 
ment le signale, [TRADUCTION] « les documents qui 
se trouvent au cabinet du ministre ne sont pas soi- 
gneusement classes en piles portant la claire men¬ 
tion “politique”, “electeurs” et “affaires ministeriel- 
les”. L’entrelacement de ces questions et de ces faits 
confere un caractere unique au cabinet du minis¬ 
tre. La solution simpliste consistant a “exclure” 
les documents politiques n’est pas realiste » 
(m.i., par. 88). 

[43] Le legislateur aurait bien sur pu opter pour 
un regime d’acces a l’information different. Mais ce 
n’est pas ce qu’il a fait. L’analyse interpretative du 
juge Kelen n’est entachee d’aucune erreur. Le sens 
de l’expression « institution federale » est clair. A 
mon avis, c’est a bon droit que les juridictions infe- 
rieures ont conclu qu’aucune consideration d’ordre 
contextuel ne justifie la Cour de penser que le legis¬ 
lateur voulait que les cabinets ministeriels soient 
inclus dans la definition de l’expression « institution 
federale ». Je ne retiendrais done pas ce moyen d’ap- 
pel. 

4.2 Deuxieme question : Les documents deman- 
des « relevent »-ils de Vinstitution federale 
concernee au sens de Part. 4 de la Loi sur 
I’acces a Vinformation malgre le fait qu’ils 
se trouvent materiellement dans les cabinets 
ministeriels en question? 

[44] Vu ma conclusion sur la premiere question, il 
s’agit maintenant de savoir si les documents deman- 
des qui se trouvent dans les cabinets ministeriels 
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ministerial offices are nonetheless “under the 
control ” of their related government institutions 
within the meaning of s. 4(1) of the Act. Kelen J. 
concluded that they were not, and the Federal Court 
of Appeal upheld his decision. The Commissioner 
appeals from this conclusion. 

[45] None of the Commissioner’s arguments is 
directed at the findings of fact made by Kelen J. 
regarding the particular records requested. The 
success of the Commissioner’s appeal on this 
point is dependent, rather, on whether the Court 
accepts her proposed test for determining what 
constitutes “control” for the purposes of access 
under the Act. As I will explain, the test for control 
proposed by the Commissioner is entirely focussed 
on the function or content of the record and, in 
substance, is essentially the same as the test she 
proposes for defining a “government institution”. 
Consequently, much for the reasons stated above, 
the Commissioner’s interpretation of the word 
“control” cannot be sustained as it finds no support 
in the wording of the Act. 


[46] First, I will review the control test adopted 
by the courts below. 

[47] The word “control” is an undefined term 
in the statute. Its meaning has been judicially 
considered in a number of cases, and Kelen J. 
turned to this jurisprudence for guidance. In 
particular, he reviewed the following cases: 
Canada Post Corp. v. Canada (Minister of Public 
Works), [1993] 3 F.C. 320 (T.D.); Canada Post 
Corp. v. Canada (Minister of Public Works), [1995] 
2 F.C. 110 (C.A.); Privacy Commissioner (Can.) v. 
Canada Labour Relations Board (2000), 257 N.R. 
66 (F.C. A.); Rubin v. Canada (Minister of Foreign 
Affairs and International Trade), 2001 FCT 440, 
204 F.T.R. 313; Canada (Attorney General) v. 
Information Commissioner (Can.), 2001 FCA 25, 
268 N.R. 328; and Canada Post Corp. v. Canada 
(Minister of Public Works), 2004 FCA 286, 328 
N.R. 98. From this jurisprudence, Kelen J. gleaned 


en question « relevent » malgre tout de restitu¬ 
tion federale concernee au sens du par. 4(1) de la 
Loi. Le juge Kelen a repondu par la negative a cette 
question, et la Cour d’appel federale a confirme sa 
decision. La Commissaire se pourvoit contre cette 
conclusion. 

[45] Aucun des arguments de la Commissaire ne 
porte sur les conclusions de fait tirees par le juge 
Kelen au sujet des documents demandes. Le succes 
du pourvoi de la Commissaire sur ce point depend 
plutot de la reponse a la question de savoir si la Cour 
accepte le critere qu’elle propose pour determiner 
si un document « releve » d’une institution federale 
au sens de la Loi et doit de ce fait etre communi¬ 
que. Comme je vais l’expliquer, le critere propose 
par la Commissaire pour determiner si un docu¬ 
ment « releve » d’une institution federale est entie- 
rement axe sur la fonction ou le contenu du docu¬ 
ment et correspond essentiellement au critere qu’elle 
propose pour definir une « institution federale ». En 
consequence, en grande partie pour les motifs deja 
exposes, l’interpretation que la Commissaire donne 
de l’expression « relevant de » ne peut etre retenue 
parce qu’elle ne trouve aucun appui dans le libelle 
de la Loi. 

[46] Je vais d’abord examiner le critere adopte 
par les juridictions inferieures au sujet de la notion 
vehiculee par l’expression « relevant de ». 

[47] L’expression « relevant de » n’est pas defi- 
nie dans la Loi. Les tribunaux se sont penches sur 
sa signification dans plusieurs affaires et le juge 
Kelen a puise dans cette jurisprudence pour trou- 
ver des pistes de solution. II a notamment examine 
les decisions suivantes : Societe canadienne des 
postes c. Canada (Ministre des Travaux publics), 
[1993] 3 C.F. 320 (l re inst.); Societe canadienne des 
postes c. Canada (Ministre des Travaux publics), 
[1995] 2 C.F. 110 (C.A.); Canada (Commissaire a 
la protection de la vie privee du Canada) c. Canada 
(Conseil canadien des relations du travail), 2000 
CanLII 15487 (C.A.F.); Rubin c. Canada (Ministre 
des Affaires etrangeres et du Commerce internatio¬ 
nal), 2001 CFPI 440 (CanLII); Canada (Procureur 
general) c. Canada (Commissaire a Tinformation), 
2001 CAF 25, 268 N.R. 328, et Societe canadienne 
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a number of principles, which I will paraphrase as 
follows. 


[48] As “control” is not a defined term in the 
Act, it should be given its ordinary and popular 
meaning. Further, in order to create a meaningful 
right of access to government information, it 
should be given a broad and liberal interpretation. 
Flad Parliament intended to restrict the notion of 
control to the power to dispose or to get rid of the 
documents in question, it could have done so. It has 
not. In reaching a finding of whether records are 
“under the control of a government institution”, 
courts have considered “ultimate” control as well 
as “immediate” control, “partial” as well as “full” 
control, “transient” as well as “lasting” control, 
and “de jure ” as well as “de facto” control. While 
“control” is to be given its broadest possible 
meaning, it cannot be stretched beyond reason. 
Courts can determine the meaning of a word 
such as “control” with the aid of dictionaries. The 
Canadian Oxford Dictionary defines “control” 
as “the power of directing, command (under the 
control of)” (2001, at p. 307). In this case, “control” 
means that a senior official with the government 
institution (other than the Minister) has some power 
of direction or command over a document, even if 
it is only on a “partial” basis, a “transient” basis, or 
a “de facto” basis. The contents of the records and 
the circumstances in which they came into being 
are relevant to determine whether they are under 
the control of a government institution for the 
purposes of disclosure under the Act (paras. 91-95). 


[49] In applying these principles to the records 
at issue, Kelen J. articulated the following test, at 
para. 93: 


des postes c. Canada (Ministre des Travaux publics 
et des Services gouvernementaux), 2004 CAF 286 
(CanLII). Le juge Kelen a degage de cette jurispru¬ 
dence un certain nombre de principes, que je vais 
paraphraser comme suit. 

[48] Lexpression « relevant de » n’est pas defi- 
nie dans la Loi. II convient done de lui donner son 
sens ordinaire ou le plus repandu. Par ailleurs, pour 
conferer un droit d’acces efficace aux documents 
de 1’administration federale, il convient d’interpre- 
ter cette expression de facon liberale et genereuse. 
Le legislateur aurait pu, s’il l’avait voulu, limiter 
cette notion au pouvoir de « disposer » des docu¬ 
ments en question, e’est-a-dire au pouvoir de s’en 
debarrasser. Or, il ne l’a pas fait. Pour savoir si des 
documents « relevent d’une institution federale », 
les tribunaux se sont demande s’ils en relevent de 
facon « ultime » ou « immediate », « complete » ou 
« partielle », « temporaire » ou « permanente » ou 
encore « de jure » ou « de facto ». Lexpression doit 
etre interpretee de la maniere la plus large possible, 
mais elle ne saurait etre etendue plus que de raison. 
Les tribunaux peuvent determiner le sens d’une 
expression comme « relevant de » avec l’aide de 
dictionnaires. Le Grand Robert de la langue fran- 
gaise (version electronique) definit « relever de » 
comme suit: « (Choses). Etre du ressort de . . . (res- 
sortir), dependre de . . . (en parlant d’un fait). » Le 
Canadian Oxford Dictionary definit comme suit le 
terme anglais « control » employe dans la version 
anglaise de la Loi : [TRADUCTION] . . . pouvoir de 
diriger, autorite (relevant de) (2001, p. 307). Dans la 
presente affaire, Lexpression « relevant de » signi- 
fie qu’un haut fonctionnaire de l’institution federale 
en cause (autre que le ministre) exerce un certain 
pouvoir de direction ou une autorite a l’egard d’un 
document, meme si ce n’est qu’un pouvoir « par- 
tiel », « temporaire » ou « de facto ». Le contenu 
des documents et les circonstances dans lesquelles 
ils ont ete etablis permettront de dire s’ils rele¬ 
vent d’une institution federale pour les besoins 
de leur communication aux termes de la Loi 
(par. 91-95). 

[49] Pour appliquer ces principes aux documents 
en litige, le juge Kelen a articule le critere suivant, 
au par. 93 : 
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Upon review by the Court, if the content of a document 
in the PMO or the offices of the Ministers of National 
Defence and Transport relates to a departmental 
matter, and the circumstances in which the document 
came into being show that the deputy minister or other 
senior officials in the department could request and 
obtain a copy of that document to deal with the subject- 
matter, then that document is under the control of the 
government institution. [Emphasis deleted.] 

[50] The Federal Court of Appeal agreed with 
this test, holding that, in the context of these cases 
where the record requested is not in the physical 
possession of a government institution, the record 
will nonetheless be under its control if two questions 
are answered in the affirmative: (1) Do the contents 
of the document relate to a departmental matter? 
(2) Could the government institution reasonably 
expect to obtain a copy of the document upon 
request? (Decision 1, at paras. 8-9). 


[51] As I understand her arguments, the 
Commissioner does not take issue with any of the 
principles Kelen J. gleaned from his review of the 
relevant jurisprudence. Indeed, she substantially 
adopts these principles in her factum at para. 168 
and rightly so. Those principles should inform the 
analysis. Her complaint lies, rather, with how these 
principles were distilled into the two-step inquiry 
described above. She submits that the courts below 
have erred in law by essentially reducing the legal 
inquiry concerning “control” to two seemingly 
simple factual questions — whether the record 
relates to a departmental matter and whether senior 
members of the departmental staff could request 
and obtain a copy of the record. She submits that 
these factual indicia can be too easily manipulated 
by government actors to avoid releasing documents 
that validly fall within the scope of the Act. In 
particular, she submits that the “mechanism of a 
hypothetical ‘request’” under step two of the test 
is weak and unacceptable as it “inappropriately 
relies on past practices and prevalent expectations, 
rather than the legal relationships at issue” (A.F., at 
para. 169). Put more colloquially, she argues that if 
this Court adopts the control test articulated in the 
courts below, the Minister’s office may effectively 


Apres examen, si le contenu d’un document en la pos¬ 
session du CPM, du cabinet du ministre de la Defense 
nationale ou du cabinet du ministre des Transports se 
rapporte a une affaire ministerielle, et si les circons- 
tances dans lesquelles le document a ete cree montrent 
que le sous-ministre ou les autres hauts fonctionnai- 
res du ministere pourraient demander et obtenir une 
copie de ce document pour traiter l’affaire, la Cour est 
d’avis que ce document releve de l’institution federale. 
[Soulignement omis.] 

[50] La Cour d’appel federale a accepte ce cri- 
tere en precisant que, dans le contexte des presen- 
tes affaires dans lesquelles l’institution n’a pas le 
document en sa possession materielle, le document 
relevera quand meme de l’institution federale si l’on 
repond par l’affirmative aux deux questions suivan- 
tes : (1) Le contenu du document se rapporte-t-il a 
une affaire ministerielle? (2) L’institution federale 
pourrait-elle raisonnablement s’attendre a obtenir 
une copie du document sur demande? (decision 1, 
par. 8-9). 

[51] Si je comprends bien ses arguments, la 
Commissaire ne s’oppose a aucun des principes que 
le juge Kelen a degages de son examen de la juris¬ 
prudence pertinente. Elle les fait d’ailleurs essentiel- 
lement siens dans son memoire au par. 168 et c’est a 
raison qu’elle le fait. Ces principes devraient guider 
l’analyse. Son grief porte plutot sur la facon dont ces 
principes ont ete exprimes dans l’analyse en deux 
etapes decrite precedemment. Elle affirme que les 
juridictions inferieures ont commis une erreur de 
droit en reduisant l’analyse juridique de l’expression 
« relevant de » a deux questions factuelles apparem- 
ment simples : celle de savoir si le document se rap¬ 
porte a une affaire ministerielle, et celle de savoir si 
des cadres superieurs du ministere pourraient obte¬ 
nir copie du document sur demande. Elle soutient 
que ces indices factuels peuvent etre trop aisement 
manipules par un representant du gouvernement 
pour eviter de communiquer des documents qui 
devraient valablement l’etre aux termes de la Loi. 
Elle pretend en particulier que le [TRADUCTION] 
« mecanisme de la “demande” hypothetique » prevu 
par le second volet du critere est faible et inaccep- 
table « parce qu’il repose de faqon inadmissible 
sur des usages du passe et sur des attentes actuel- 
les plutot que sur les rapports juridiques en cause » 
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become a “black hole” used to shield certain 
sensitive documents that properly fall within the 
ambit of the Access to Information Act (A.F., at 
para. 162). 


[52] I agree with the Commissioner that it would 
be an error to interpret the words “under the control ” 
in a manner that allowed government actors to 
turn the Minister’s office into a “black hole” to 
shelter sensitive records that should otherwise be 
produced to the requester in accordance with the 
law. However, as I will explain, I am not persuaded 
that the courts below erred as she contends. In 
essence, the Commissioner’s complaint on this 
ground of appeal is based on the same criticism of 
the institutional distinction between the Minister 
and the department over which he or she presides 
argued under the first ground. This is readily 
apparent from the alternative test that she proposes. 
In order to counter the “black hole” problem, the 
Commissioner urges the Court to hold that a record 
in a Minister’s office is under the control of the 
corresponding government institution when the 
following two conditions are met: 


(a) the record was obtained or generated by the 
Minister or on his or her behalf; and 

(b) the record documents or gives effect to the 
Minister’s exercise of departmental powers, duties 
or functions, or relies directly on departmental staff 
in order to exercise the Minister’s departmental 
powers, duties or functions. [A.F., at para. 172] 

[53] As the Government rightly responds, the 
test for control proposed by the Commissioner 
effectively eliminates the need to consider the 
definition of “government institution”. As the 
Government puts it in its factum: “If the function 


(m.a., par. 169). Autrement dit, elle fait valoir que 
si notre Cour retient le critere de la notion vehicu- 
lee par l’expression « relevant de » que les juridic- 
tions inferieures ont formule, le cabinet du ministre 
peut effectivement devenir une sorte d’« oubliette » 
permettant la mise au secret de certains docu¬ 
ments delicats qui devraient etre communiques sur 
demande aux termes de la Loi sur Vacces a Vinfor¬ 
mation (m.a., par. 162). 

[52] Je suis d’accord avec la Commissaire pour 
dire que l’on aurait tort d’interpreter l’expression 
« relevant de » d’une maniere qui permettrait aux 
representants du gouvernement de transformer le 
cabinet du ministre en une « oubliette » permet¬ 
tant de mettre a l’abri des documents delicats que 
l’on devrait autrement communiquer a l’auteur de 
la demande pour respecter la Loi. Toutefois, ainsi 
que je vais l’expliquer, je ne suis pas persuadee 
que les juridictions inferieures ont commis l’erreur 
que la Commissaire leur reproche. Le grief que la 
Commissaire articule en ce qui concerne ce moyen 
d’appel repose essentiellement sur la meme critique 
que celle qu’elle formule a l’appui de son premier 
moyen relativement a la distinction institutionnelle 
entre le ministre et le ministere dont il est responsa- 
ble. Cette similitude ressort a l’evidence du critere 
qu’elle propose a titre subsidiaire. Pour contrer le 
probleme de l’« oubliette », la Commissaire exhorte 
la Cour a juger que tout document se trouvant au 
cabinet d’un ministre releve de l’institution fede- 
rale correspondante des lors que les deux condi¬ 
tions suivantes sont reunies : 

[TRADUCTION] 

a) le document a ete obtenu ou cree par le ministre ou 
en son nom; 

b) le document traite de l’exercice que le ministre fait 
de ses attributions ministerielles ou donne effet 
a cet exercice, ou s’en remet directement au per¬ 
sonnel ministeriel pour exercer les attributions du 
ministre. [m.a., par. 172] 

[53] Ainsi que le gouvernement retorque a juste 
titre, le critere que propose la Commissaire au 
sujet de la notion vehiculee par l’expression « rele¬ 
vant de » a pour effet d’ecarter la necessite de tenir 
compte de la definition de l’expression « institution 
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or content of the record determines control, then 
it does not matter if the record is in a government 
institution or a Minister’s Office, as they are the 
same entity for the purposes of determining 
‘control’” (R.F., at para. 179). I agree. A decision 
on the issue of control based almost exclusively on 
the content of the record would have the effect of 
extending the reach of the Act into the Minister’s 
office where, as discussed earlier, Parliament has 
chosen not to go. 


[54] Further, the Commissioner’s argument 
on the deficiency of the control test crafted by 
the courts below presupposes that the two-part 
distillation of the test, particularly as articulated 
by the Federal Court of Appeal, is not intended 
to fully capture the principles upon which the test 
was crafted. I do not read the judgments below 
as having that effect. As Kelen J. made clear, the 
notion of control must be given a broad and liberal 
meaning in order to create a meaningful right of 
access to government information. While physical 
control over a document will obviously play a 
leading role in any case, it is not determinative of 
the issue of control. Thus, if the record requested 
is located in a Minister’s office, this does not end 
the inquiry. The Minister’s office does not become 
a “black hole” as contended. Rather, this is the 
point at which the two-step inquiry commences. 
Where the documents requested are not in the 
physical possession of the government institution, 
the inquiry proceeds as follows. 


[55] Step one of the test acts as a useful screening 
device. It asks whether the record relates to a 
departmental matter. If it does not, that indeed 
ends the inquiry. The Commissioner agrees that 


federale ». Ainsi que le gouvernement l’explique 
dans son memoire : [TRADUCTION] « Si c’est son 
role ou son contenu qui determine si un document 
releve ou non d’une institution federale, il est alors 
indifferent qu’il se trouve dans une institution fede¬ 
rale ou au cabinet d’un ministre, puisqu’il s’agit de la 
meme entite lorsqu’il s’agit de savoir de qui ce docu¬ 
ment “releve” » (m.i., par. 179). Je suis du meme 
avis. Une decision sur la question de savoir de qui 
releve un document qui reposerait presque exclusi- 
vement sur le contenu du document aurait pour effet 
d’elargir la portee de la Loi en y englobant le cabinet 
des ministres alors que, comme nous l’avons deja 
vu, le legislateur a choisi de soustraire les cabinets 
des ministres a l’application de la Loi. 

[54] Par ailleurs, l’argument qu’avance la 
Commissaire au sujet des lacunes que comporte- 
rait le critere de la notion vehiculee par l’expres- 
sion « relevant de » qui a ete elabore par les juridic- 
tions inferieures, et notamment par la Cour d’appel 
federale, presuppose que le fait que ce critere a ete 
scinde en deux volets n’est pas cense rendre pleine- 
ment compte des principes sur le fondement des- 
quels il a ete elabore. Selon mon interpretation, les 
jugements des juridictions inferieures n’ont pas cet 
effet. Ainsi que le juge Kelen l’a bien precise, l’ex- 
pression « relevant de » doit etre interpretee d’une 
maniere large et liberale pour assurer un droit d’ac- 
ces efficace aux documents de l’administration 
federale. Bien que la possession materielle du docu¬ 
ment joue de toute evidence un role important dans 
chaque cas, elle ne constitue pas un facteur deter¬ 
minant sur la reponse a la question de savoir de qui 
ce document releve. Ce n’est done pas parce que le 
document demande se trouve au cabinet du minis¬ 
tre que l’analyse s’arrete la. Le cabinet du minis¬ 
tre ne devient pas l’« oubliette » oil les documents 
sont relegues comme on l’a pretendu. C’est en fait a 
ce point qu’il convient d’entamer l’analyse en deux 
etapes. Si l’institution federale n’a pas la possession 
materielle des documents demandes, l’analyse pre¬ 
cede de la fagon suivante. 

[55] La premiere etape de ce critere se veut un 
mecanisme de tamisage utile. A cette etape, on se 
demande si le document se rapporte a une affaire 
ministerielle. Si tel n’est pas le cas, on ne pousse 
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the Access to Information Act is not intended to 
capture non-departmental matters in the possession 
of Ministers of the Crown. If the record requested 
relates to a departmental matter, the inquiry into 
control continues. 


[56] Under step two, all relevant factors must 
be considered in order to determine whether the 
government institution could reasonably expect 
to obtain a copy upon request. These factors 
include the substantive content of the record, the 
circumstances in which it was created, and the legal 
relationship between the government institution 
and the record holder. The Commissioner is correct 
in saying that any expectation to obtain a copy of 
the record cannot be based on “past practices and 
prevalent expectations” that bear no relationship 
on the nature and contents of the record, on the 
actual legal relationship between the government 
institution and the record holder, or on practices 
intended to avoid the application of the Access to 
Information Act (A.F., at para. 169). The reasonable 
expectation test is objective. If a senior official of 
the government institution, based on all relevant 
factors, reasonably should be able to obtain a copy 
of the record, the test is made out and the record 
must be disclosed, unless it is subject to any specific 
statutory exemption. In applying the test, the word 
“could” is to be understood accordingly. 


[57] My colleague LeBel J. agrees with this 
control test, but takes exception to the creation of 
“an implied presumption that the public does not 
have a right of access to records in a Minister’s 
office” (para. 76). With respect, his concern is 
founded on a misinterpretation of these reasons. 
There is no presumption of inaccessibility. As 
LeBel J. rightly notes, at para. 91: 


The fact that Ministers’ offices are separate and 
different from government institutions does not mean 
that a government institution cannot control a record 


pas l’analyse plus loin. La Commissaire reconnait 
que la Loi sur I’acces a Vinformation ne vise pas 
a englober les affaires non ministerielles se trou- 
vant en la possession des ministres federaux. Si le 
document demande se rapporte a une affaire minis- 
terielle, l’analyse se poursuit pour determiner s’il 
releve ou non de l’institution federale. 

[56] A la seconde etape, il faut tenir compte de 
tous les facteurs pertinents pour determiner si l’ins- 
titution federale pourrait raisonnablement s’atten- 
dre a obtenir une copie du document sur demande. 
Parmi ces facteurs, mentionnons la teneur reelle 
du document, les circonstances dans lesquelles il a 
ete cree et les rapports juridiques qu’entretiennent 
l’institution federale et le detenteur du document. 
La Commissaire a raison de dire qu’on ne peut s’at- 
tendre a obtenir une copie du document en se fon¬ 
dant [TRADUCTION] « sur des usages du passe et sur 
des attentes actuelles » sans lien avec la nature et le 
contenu du document, sur les rapports juridiques qui 
existent effectivement entre l’institution federale et 
le detenteur du document ou sur des pratiques visant 
a se derober a l’application de la Loi sur I’acces a 
Vinformation (m.a., par. 169). Le critere de l’attente 
raisonnable est objectif. Si, compte tenu de tous les 
facteurs pertinents, le cadre superieur de l’institu- 
tion federale devrait raisonnablement etre en mesure 
d’obtenir une copie du document, le critere est satis- 
fait et le document doit etre communique, a moins 
qu’il ne soit assujetti a une exemption specifique 
prevue par la loi. Pour l’application du critere, le mot 
« pourrait » doit etre interprets dans le meme sens. 

[57] Mon collegue le juge LeBel souscrit a ce cri¬ 
tere de la notion vehiculee par l’expression « rele¬ 
vant de », mais il s’inscrit en faux contre le fait de 
creer « implicitement une presomption qui prive- 
rait le public de tout droit d’acces aux documents 
se trouvant au cabinet d’un ministre » (par. 76). En 
toute deference, sa crainte repose sur une mauvaise 
interpretation des presents motifs. Il n’existe aucune 
presomption d’inaccessibilite. Comme le fait remar- 
quer a bon droit le juge LeBel au par. 91 : 

Bien que les cabinets des ministres soient autonomes 
et differents des institutions federates, cette considera¬ 
tion n’empeche pas un document qui ne se trouve pas 
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that is not in its premises. If a government institution 
controls a record in a Minister’s office, the record falls 
within the scope of the Act. If it falls within the scope 
of the Act, the head must facilitate access to it on the 
basis of the procedure and the limits specified in the 
Act. 

[58] I agree. Conversely, if a document is under 
the control of the Minister’s office and not under 
the control of the related, or any other, government 
institution, it does not fall within the purview of the 
Access to Information Act. If one views this result as 
creating a factual “presumption of inaccessibility”, 
or alternatively an implied exemption for political 
records, in my respectful view, it is a consequence 
that inevitably flows from the fact that Ministers’ 
offices are not government institutions within the 
meaning of the Act, a conclusion with which LeBel 
J. agrees. 

[59] Thus, the test articulated by the courts below, 
properly applied, does not lead to the wholesale 
hiding of records in ministerial offices. Rather, 
it is crafted to answer the concern. In addition, 
as the Government rightly notes, Parliament has 
included strong investigatory provisions that 
guard against intentional acts to hinder or obstruct 
an individual’s right to access. My colleague 
reviews some of these investigatory powers. It 
is true, as he points out, that the statutory power 
to enter any “government institution” would not 
allow the Commissioner to enter a Minister’s 
office. However, again here, it seems to me that 
this result inevitably flows from the limited scope 
of the term “government institution” and must 
be taken to have been intended by Parliament. I 
disagree with my colleague that this limitation 
on the Commissioner’s powers effectively leaves 
the Minister as head of the government institution 
with the final say as to whether a given document 
is under the control of a government institution 
(para. 109). The Commissioner has significant 
powers of investigation that include the authority to 
“summon and enforce the appearance of persons”, 
including Ministers, “and compel them to give oral 
or written evidence on oath and to produce such 
documents and things as the Commissioner deems 


dans les locaux d’une institution federale de relever de 
cette derniere. Si un document conserve au cabinet d’un 
ministre releve d’une institution federale, la Loi s’appli- 
que a ce document. En pared cas, le responsable doit 
faciliter Faeces au document conformement a la proce¬ 
dure et aux limites prescrites par la Loi. 

[58] Je suis d’accord sur ce point. A l’inverse, un 
document relevant du cabinet d’un ministre mais 
non de l’institution federale concernee ou de toute 
autre institution federale ne tombe pas sous le coup 
de la Loi sur I’acces a Vinformation. Si Ton consi- 
dere que cette regie cree, dans les faits, une « pre- 
somption d’inaccessibilite » ou, subsidiairement, 
une exemption implicite applicable aux documents 
politiques, j’estime en toute deference que cette 
regie decoule inevitablement du fait que les cabi¬ 
nets des ministres ne sont pas des institutions fede- 
rales au sens de la Loi, une conclusion a laquelle 
souscrit le juge LeBel. 

[59] En consequence, une application appropriee 
du critere articule par les juridictions inferieures 
ne conduit pas a une mise au secret generale des 
documents se trouvant dans les cabinets ministe- 
riels. Le critere est plutot congu de maniere a eviter 
ce probleme. Qui plus est, ainsi que le gouverne- 
ment le fait observer avec raison, le legislateur a 
prevu des dispositions d’enquete solides pour eviter 
toute tentative deliberee d’entraver le droit d’acces 
des citoyens. Mon collegue passe en revue certains 
de ces pouvoirs d’enquete. Comme il le souligne, 
le pouvoir legal du Commissaire de penetrer dans 
les locaux d’une « institution federale » ne lui per- 
mettrait certes pas d’entrer dans le cabinet d’un 
ministre. Mais la encore, il me semble que cette 
regie decoule inevitablement de la portee limitee 
du terme « institution federale », et qu’on doit pre- 
sumer que telle etait l’intention du legislateur. Je 
ne suis pas d’accord avec mon collegue pour dire 
que cette restriction des pouvoirs du Commissaire 
laisse bel et bien le ministre, en qualite de res¬ 
ponsable de l’institution federale, decider en der¬ 
nier ressort si un document donne releve de cette 
institution (par. 109). Le Commissaire dispose de 
pouvoirs d’enquete considerables, notamment celui 
d’« assigner et de contraindre des temoins », y 
compris des ministres, « a comparaitre devant lui. 
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requisite to the full investigation and consideration 
of the complaint, in the same manner and to the 
same extent as a superior court of record”: s. 
36(l)(a). Further, as an additional safeguard, any 
refusal to disclose requested records is subject to 
independent review by the courts on a standard of 
correctness. 


[60] In the result, I agree with the Federal Court 
of Appeal that the two questions posed by Kelen 
J. were adequate to determine whether the records 
requested in the three applications at issue were 
under the control of a government institution. 
It is also clear from his detailed analysis that he 
considered all relevant factors on an objective 
basis, as discussed above. Applying this test to 
the material before him, he concluded that none 
of the requested records was in the control of a 
government institution. In brief, he disposed of the 
first three applications on the following bases. 

[61] First, the Prime Minister’s agendas were not 
under the control of the PCO. The agendas were 
created by the Prime Minister’s exempt staff and 
were always in possession of the Prime Minister or 
his exempt staff. No “government institution” had 
physical possession of the records or the right to 
obtain them. 

[62] Second, the Minister of Transport’s 
unabridged and abridged agendas were not under 
the control of a government institution. The 
unabridged agendas were always in the possession 
of the Minister’s office and were not provided 
to the Deputy Minister or anyone else in the 
government institution. The abridged agendas were 
in the possession of the government institution 
for a limited time, but were not kept after the 
relevant date and there was no expectation that the 
Minister’s office would provide the agendas for a 
second time. 

[63] Third, the notebooks held in the Minister of 
National Defence’s office were not under the control 
of the Department of National Defence. They were 


a deposer verbalement ou par ecrit sous la foi du 
serment et a produire les pieces qu’il juge indispen- 
sables pour instruire et examiner a fond les plain- 
tes dont il est saisi, de la meme fa<jon et dans la 
meme mesure qu’une cour superieure d’archives » : 
al. 36(l)a). De plus, a titre de garantie supplemen- 
taire, tout refus de communication des documents 
demandes peut faire l’objet d’un examen judiciaire 
independant selon la norme de la decision correcte. 

[60] Je suis done d’accord avec la Cour d’appel 
federale pour dire que les deux questions posees 
par le juge Kelen permettaient de determiner si les 
documents reclames dans les trois demandes en 
litige relevaient d’une institution federale. II res- 
sort egalement de son analyse detaillee que le juge 
Kelen a tenu compte de tous les facteurs pertinents 
de facon objective comme nous l’avons deja vu. 
Appliquant ce critere aux documents qui lui etaient 
soumis, le juge Kelen a conclu qu’aucun des docu¬ 
ments demandes ne relevait d’une institution fede¬ 
rale. En bref, il a tranche les trois premieres deman¬ 
des sur le fondement suivant. 

[61] En premier lieu, le juge Kelen a conclu que 
les agendas du premier ministre ne relevaient pas 
du BCP. Les agendas avaient ete crees par des 
membres du personnel exonere du premier ministre 
et ils demeuraient toujours en la possession du pre¬ 
mier ministre ou de son personnel exonere. Aucune 
« institution federale » n’avait la possession mate- 
rielle des documents ou le droit de les obtenir. 

[62] Deuxiemement, les copies abregees ou non 
abregees des agendas du ministre des Transports 
ne relevaient pas d’une institution federale. Les 
agendas originaux demeuraient toujours en la pos¬ 
session du cabinet du ministre et ils n’etaient com¬ 
muniques ni au sous-ministre ni a personne d’autre 
au sein de l’institution federale. Les agendas abre- 
ges se trouvaient en la possession de l’institution 
federale pour une periode de temps limitee, mais 
ils n’etaient pas conserves apres la date en cause et 
personne ne s’attendait a ce que le cabinet du minis¬ 
tre communique les agendas une seconde fois. 

[63] Troisiemement, les blocs-notes detenus par 
le cabinet du ministre de la Defense nationale ne 
relevaient pas du ministere de la Defense nationale. 
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created and maintained by exempt staff for their 
personal use and would not have been produced 
to government officials. While the Minister relied 
upon his exempt staff for taking notes of meetings, 
he himself never looked at the notes. The emails 
also were not under the control of the Department of 
National Defence. They did not contain substantive 
information about departmental matters. 


[64] As stated earlier, the Commissioner presents 
virtually no argument in respect of the findings 
of fact made by Kelen J. I agree with the Federal 
Court of Appeal that the conclusions reached by 
Kelen J. on the issue of control were open to him on 
the record and entitled to deference. 


[65] I would not give effect to the second ground 
of appeal on the issue of control. Consequently, I 
would dismiss the Commissioner’s appeals on the 
first three applications with costs. 


[66] On the fourth application, it is agreed that 
the Prime Minister’s agendas in the possession of 
the RCMP and the PCO were under the control of 
a “government institution” for the purposes of the 
Access to Information Act. Therefore, this brings us 
to the final issue. 

4.3 Issue 3: Are the Prime Minister’s Agendas at 
Issue Exempt or Excluded From Disclosure 
Pursuant to Section 19 of the Access to 
Information Act and Section 3(j) of the 
Privacy Act? 


[67] The definition of “government institution” 
is the same under both the Access to Information 
Act and the Privacy Act. The RCMP and the 
PCO are specifically listed in Schedule I and, 


Ils etaient crees et conserves par le personnel exo- 
nere pour son usage personnel et ils n’auraient pas 
ete communiques aux fonctionnaires du gouverne- 
ment. Meme si le ministre comptait sur son person¬ 
nel exonere pour prendre des notes lors des rencon¬ 
tres, il ne consultait jamais lui-meme ces notes. Les 
courriels ne relevaient pas non plus du ministere 
de la Defense nationale. Ils ne renfermaient pas 
de renseignements de fond portant sur des affaires 
ministerielles. 

[64] Comme nous l’avons deja precise, la 
Commissaire n’invoque pratiquement aucun argu¬ 
ment au sujet des conclusions de fait tirees par le 
juge Kelen. Je suis d’accord avec la Cour d’appel 
federale pour dire que, compte tenu du dossier, il 
etait loisible au juge Kelen de tirer les conclusions 
auxquelles il en est arrive sur la question de savoir 
si les documents relevaient ou non d’une institution 
federale. J’estime egalement qu’il y a lieu de faire 
preuve de deference envers ces conclusions. 

[65] Je ne retiendrais pas le second moyen d’ap¬ 
pel en ce qui concerne la question de savoir si les 
documents relevaient ou non d’une institution fede¬ 
rale. En consequence, je suis d’avis de rejeter avec 
depens les pourvois formes par la Commissaire sur 
les trois premieres demandes. 

[66] Sur la quatrieme demande, il est acquis 
aux debats que les agendas du premier minis¬ 
tre qui se trouvaient en la possession de la GRC 
et du BCP relevaient d’une « institution federale » 
au sens de la Loi sur Pacces a l’information. Ce 
qui nous amene done a la derniere question a 
trancher. 

4.3 Troisieme question : Les agendas en cause 
du premier ministre sont-ils soustraits a la 
communication en vertu de Part. 19 de la Loi 
sur Pacces a Pinformation et de Pal. j) de la 
definition de « renseignements personnels » 
figurant a Part. 3 de la Loi sur la protection 
des renseignements personnels? 

[67] La definition d’« institution federale » est la 
meme dans la Loi sur Pacces a Pinformation et dans 
la Loi sur la protection des renseignements person¬ 
nels. La GRC et le BCP sont expressement nommes 
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as such, are government institutions. Records 
under their control must be disclosed, subject to 
certain statutory exemptions. Section 19(1) of the 
Access to Information Act prohibits the head of a 
government institution from releasing any record 
that contains “personal information as defined 
in section 3 of the Privacy Act". However, s. 3(/) 
creates an exception by allowing for the disclosure 
of personal information where such information 
pertains to “an individual who is or was an officer 
or employee of a government institution” and where 
the information in question “relates to the position 
or functions of the individual”. In short, the s. 3 (J) 
exception will apply, and those parts of the Prime 
Minister’s agenda that relate to his job must be 
disclosed, if the Prime Minister is an “officer . . . 
of a government institution”. 


[68] Under both statutes, the “head” of a 
government institution includes “in the case of 
a department or ministry of state, the member 
of the Queen’s Privy Council for Canada”. The 
Prime Minister is the head of the PCO under 
this definition. The term “officer”, however, is 
not defined. The question is whether the Prime 
Minister as “head” of a government institution is 
also an “officer” of that institution. 


[69] Kelen J. held that he was. In reaching this 
conclusion, he relied upon the definition of “public 
officer” found in the Financial Administration Act, 
R.S.C. 1985, c. F-ll, s. 2, which includes “a minister 
of the Crown and any person employed in the 
federal public administration”. He also relied on the 
definition of “public officer” in the Interpretation 
Act, R.S.C. 1985, c. 1-21, s. 2, which includes “any 
person in the federal public administration who 
is authorized by or under an enactment to do or 
enforce the doing of an act or thing or to exercise a 
power, or on whom a duty is imposed by or under an 
enactment” (para. 107). 


a l’annexe I et ils constituent done des institutions 
federates. Les documents relevant de la GRC et du 
BCP doivent done etre communiques, sous reserve 
de certaines exceptions prevues par la Loi. Le para- 
graphe 19(1) de la Loi sur I’acces a Vinformation 
prevoit que le responsable d’une institution federate 
est tenu de refuser la communication de documents 
« contenant les renseignements personnels vises a 
Particle 3 de la Loi sur la protection des renseigne¬ 
ments personnels ». L’alinea j) de la definition de 
« renseignements personnels » figurant a Part. 3 de 
cette derniere Loi prevoit toutefois une exception 
en permettant la communication de renseignements 
personnels qui concernent « un cadre ou employe, 
actuel ou ancien, d’une institution federale » et qui 
portent « sur son poste ou ses fonctions ». Bref, 
l’exception prevue a cet alinea joue si le premier 
ministre est un « cadre [. . .] d’une institution fede¬ 
rale », auquel cas les passages de l’agenda du pre¬ 
mier ministre qui portent sur son poste doivent etre 
communiques. 

[68] Sous le regime des deux lois en question, 
le « responsable » d’une institution federale com- 
prend « [l]e membre du Conseil prive de la Reine 
pour le Canada sous P autorite duquel est place un 
ministere ou un departement d’Etat ». Le premier 
ministre est le responsable du BCP au sens de cette 
definition. Le terme « cadre » n’est cependant pas 
defini. La question qui se pose est celle de savoir 
si le premier ministre, en tant que « responsa¬ 
ble » d’une institution federale, est egalement un 
« cadre » de cette institution. 

[69] Le juge Kelen a repondu par Paffirmative a 
cette question. Pour en arriver a cette conclusion, il 
s’est fonde sur la definition de l’expression « fonc- 
tionnaire public » que l’on trouve dans la Loi sur 
la gestion des finances publiques, L.R.C. 1985, 
ch. F-ll, art. 2, en l’occurrence : « Ministre ou 
toute autre personne employee dans l’administra- 
tion publique federale ». II s’est egalement fonde 
sur la definition de « fonctionnaire public » de la 
Loi d’interpretation, L.R.C. 1985, ch. 1-21, art. 2, 
en l’occurrence : « Agent de l’administration publi¬ 
que federale dont les pouvoirs ou obligations sont 
prevus par un texte » (par. 107). 
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[70] The Federal Court of Appeal reversed this 
finding, holding that Kelen J. “erred in law in 
importing into the Privacy Act the definitions of 
‘public officer’ from statutes dealing with different 
subjects that use that term in different contexts” 
(Decision 2, at para. 5). In its view, “[t]he same 
understanding about the special governmental 
role of the Prime Minister” discussed in the first 
three applications “would have formed part of the 
foundation for the drafting of the Privacy Act ” 
(para. 8). The Federal Court of Appeal concluded 
that it would be inconsistent with Parliament’s 
intention to interpret the Privacy Act in a way that 
would include the Prime Minister as an officer of a 
government institution. 


[71] I agree with the Federal Court of Appeal 
that Kelen J. erred in relying on the definition of 
“public officer” in two other statutes. It is clear 
that the definition of “public officer” found in the 
Financial Administration Act is a broad definition 
which deals with an unrelated subject and operates 
in a different context. The definition contained in 
the Interpretation Act could arguably be relevant, 
as s. 3(1) states: “Every provision of this Act 
applies, unless a contrary intention appears, to 
every enactment, whether enacted before or after 
the commencement of this Act”. However, I find no 
support for incorporating the definition of “public 
officer” in this context. First, while there may be 
overlap between the two terms, the term “public 
officer” used in the Interpretation Act is simply not 
the same as the term “officer ... of a government 
institution” used in the Privacy Act. Second, the 
definition “public officer” is contained in the list 
of definitions under s. 2 of the Interpretation Act, 
which is expressly stated to apply “[i]n this Act”. 
The definition is not repeated in the definitions 
contained in s. 35, which conversely, apply “[i]n 
every enactment”. Finally, the Interpretation Act 
itself differentiates between a “public officer” 
and a “minister of the Crown” (see, e.g., s. 24). 
In my view, the Federal Court of Appeal rightly 
concluded that the meaning of “officer of a 


[70] La Cour d’appel federale a infirme cette 
conclusion en jugeant que le juge Kelen « a commis 
une erreur de droit en important dans la Loi sur la 
protection des renseignements personnels la defi¬ 
nition de “fonctionnaire public” de lois portant sur 
des sujets differents et qui emploient cette expres¬ 
sion dans des contextes differents » (decision 2, 
par. 5). A son avis, « [l]a redaction de la Loi sur 
la protection des renseignements personnels aurait 
ete inspiree en partie de cette meme comprehen¬ 
sion [retenue dans les trois premieres demandes] de 
la fonction du premier ministre au sein du gouverne- 
ment » (par. 8). La Cour d’appel federale a conclu 
qu’il irait a l’encontre de la volonte du legisla- 
teur d’interpreter la Loi sur la protection des ren¬ 
seignements personnels de maniere a assimiler 
le premier ministre a un cadre d’une institution 
federale. 

[71] Je suis d’accord avec la Cour d’appel federale 
pour dire que le juge Kelen a commis une erreur en 
se fondant sur la definition de l’expression « fonc¬ 
tionnaire public » donnee par deux autres lois. II 
est evident que la definition de l’expression « fonc¬ 
tionnaire public » que l’on trouve dans la Loi sur la 
gestion des finances publiques est une definition 
large qui porte sur un tout autre objet et qui s’appli- 
que dans un contexte different. On pourrait soute- 
nir que la definition que donne la Loi d’interpreta¬ 
tion est pertinente, si l’on tient compte du libelle du 
par. 3(1) qui dispose : « Sauf indication contraire, 
la presente loi s’applique a tous les textes, inde- 
pendamment de leur date d’ediction. » Je ne vois 
toutefois rien qui justifierait d’incorporer la defini¬ 
tion de « fonctionnaire public » dans ce contexte. 
En premier lieu, bien que les acceptions du terme 
« cadre » et de l’expression « fonctionnaire public » 
puissent se recouper, cette derniere expression, telle 
qu’elle est employee dans la Loi d’interpretation, 
n’est tout simplement pas la meme que l’expression 
« cadre [. . .] d’une institution federale » que Ton 
trouve dans la Loi sur la protection des renseigne¬ 
ments personnels. En deuxieme lieu, la definition 
de « fonctionnaire public » se trouve dans la liste 
des definitions qui sont prevues a l’art. 2 de la Loi 
d’interpretation, et qui, selon ce que cette Loi pre¬ 
cise bien, ne s’appliquent qu’« a la presente loi ». 
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government institution” must be ascertained in its 
proper context. 


[72] In effect, the Commissioner’s position on 
this issue follows the same rationale underlying 
her arguments on the other grounds of appeal. She 
argues in favour of a function-based approach in 
order to interpret the term “officer”, according to 
which a Minister would be considered an officer 
of a government institution when exercising powers 
in relation to the institution, and not an officer of 
a government institution when exercising powers 
unrelated to the institution. The problem with this 
approach, however, is that there is nothing in either 
statute suggesting that a person might be an officer 
for some purposes and not for others. 


[73] Nor is there any support in either statute 
for finding that a Minister is intended to be an 
“officer” of the government institution simply 
because he is the “head” of that institution. In fact, 
s. 73 of the Access to Information Act suggests the 
opposite, given that it provides that the “head” of 
the government institution may delegate powers 
and duties under the Act to one or more “officers 
or employees” of the government institution. A 
distinction is therefore drawn between “head” 
and “officer” in that provision. Further, as noted 
earlier in discussing the definition of “government 
institution”, s. 21 of the Access to Information 
Act also makes a distinction between “officer”, 
“employee”, and “minister”. 

[74] Finally, as this Court explained in Dagg v. 
Canada (Minister of Finance), [1997] 2 S.C.R. 403 
(per La Forest J. in dissent but not on this point), 
and reiterated in RCMP, the Access to Information 


Cette definition n’est pas reprise dans les defini¬ 
tions que l’on trouve a l’art. 35, lequel, a l’inverse, 
s’applique « a tous les textes ». Enfin, la Loi d’in¬ 
terpretation fait elle-meme une distinction entre un 
« fonctionnaire public » et un « ministre » (voir, p. 
ex., l’art. 24). A mon avis, c’est a bon droit que la 
Cour d’appel federale a conclu que le sens de l’ex- 
pression « cadre d’une institution federale » doit 
etre determine en le situant dans le contexte qui lui 
est propre. 

[72] En fait, la these de la Commissaire sur ce 
point suit le meme raisonnement que celui qui est 
a la base des arguments qu’elle fait valoir au sujet 
des autres moyens d’appel. Elle plaide en faveur 
d’une approche fonctionnelle qui ferait en sorte que 
l’on interprete le terme « cadre » en considerant un 
ministre comme un cadre d’une institution fede¬ 
rale lorsqu’il exerce ses pouvoirs en rapport avec 
l’institution, et differemment d’un cadre d’une ins¬ 
titution federale lorsqu’il exerce des pouvoirs qui 
ne sont pas relies a l’institution. Le probleme que 
comporte cette approche reside toutefois dans le 
fait que rien, dans l’une ou l’autre loi, ne permet de 
penser qu’une personne pourrait etre un cadre pour 
certaines fins et non pour d’autres. 

[73] Aucune des deux lois ne permet non plus de 
conclure qu’un ministre est cense etre un « cadre » 
de l’institution federale du simple fait qu’il est le 
« responsable » de cette institution. En fait, l’art. 73 
de la Loi sur Faeces a Vinformation laisse entrevoir 
le contraire, compte tenu du fait qu’il prevoit que le 
« responsable » d’une institution federale peut dele- 
guer certaines de ses attributions a « des cadres ou 
employes » de l’institution. Cette disposition etablit 
done une distinction entre un « responsable » et un 
« cadre ». De plus, ainsi que je l’ai deja signale en 
discutant de la definition de l’expression « institu¬ 
tion federale », l’art. 21 de la Loi sur Faeces a Fin- 
formation etablit egalement une distinction entre 
les termes « dirigeant », « employe » et « minis¬ 
tre ». 

[74] Enfin, comme notre Cour l’a explique dans 
l’arret Dagg c. Canada (Ministre des Finances), 
[1997] 2 R.C.S. 403 (le juge La Forest, dissident, 
mais pas sur ce point), et l’a repete dans l’arret 
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Act and the Privacy Act are to be read together as a 
seamless code. The interpretation of Kelen J. and the 
Commissioner would create discordance between 
the two statutes. Under the Access to Information 
Act, a Minister or Prime Minister would not be 
part of a government institution, while under the 
Privacy Act, he would be considered an “officer” 
of the government institution. I agree with the 
Federal Court of Appeal. Had Parliament intended 
the Prime Minister to be treated as an “officer” of 
the PCO pursuant to the Privacy Act, it would have 
said so expressly. Applying s. 3 (J) of the Privacy 
Act to the relevant portions of the Prime Minister’s 
agenda under the control of the RCMP and the 
PCO, I conclude that they fall outside the scope of 
the access to information regime. 


[75] I would therefore dismiss the Commission¬ 
er’s appeal on the fourth application with costs. 

The following are the reasons delivered by 

LeBel J. — 

1. Overview 

[76] I agree with Charron J.’s conclusions and 
with much of what she says in her reasons, including 
her findings on the applicable standard of review 
and on the use of expert evidence, and the control 
test she proposes. I also agree with my colleague’s 
view that a Minister’s office is not a “government 
institution” for the purposes of the Access to 
Information Act, R.S.C. 1985, c. A-l (“the Act”). 
Nonetheless, in my opinion, this conclusion cannot 
be the basis for an implied exception for political 
records. The legal relationship between a Minister’s 
office and the government institution for which the 
Minister is responsible may have some bearing on 
whether or not the institution in question controls a 


GRC, la Loi sur Vacces a I’information et la Loi sur 
la protection des renseignements personnels doi- 
vent etre considerees ensemble comme s’il s’agis- 
sait d’un code homogene. L’interpretation proposee 
par le juge Kelen et par la Commissaire creerait 
une dissonance entre ces deux lois. Suivant la Loi 
sur Vacces a I’information, un ministre ou le pre¬ 
mier ministre ne feraient pas partie d’institutions 
federales, tandis que, sous le regime de la Loi sur 
la protection des renseignements personnels, ils 
seraient consideres comme des « cadres » d’insti¬ 
tutions federales. J’abonde dans le sens de la Cour 
d’appel federale. Si le legislateur federal avait voulu 
que le premier ministre soit assimile a un « cadre » 
du BCP pour l’application de la Loi sur la protec¬ 
tion des renseignements personnels, il l’aurait dit 
explicitement. Appliquant aux passages pertinents 
de l’agenda du premier ministre relevant de la GRC 
et du BCP, l’al. j) de la definition de « renseigne¬ 
ments personnels » figurant a l’art. 3 de la Loi sur 
la protection des renseignements personnels, je 
conclus que ces passages echappent a l’application 
du regime d’acces a l’information. 

[75] Je suis par consequent d’avis de rejeter avec 
depens le pourvoi de la Commissaire en ce qui 
concerne la quatrieme demande. 

Version francaise des motifs rendus par 

Le juge LeBel — 

1. A pc re il general 

[76] Je souscris aux conclusions de la juge 
Charron et, dans une large mesure, aux propos 
qu’elle tient dans ses motifs, notamment ses consta- 
tations sur la norme de controle applicable et sur 
l’utilisation de la preuve d’expert, ainsi qu’au cri- 
tere qu’elle propose a l’egard de l’expression « rele¬ 
vant de ». Je partage egalement l’avis de ma col- 
legue que le cabinet d’un ministre n’est pas une 
« institution federale » pour l’application de la Loi 
sur Vacces a Vinformation, L.R.C. 1985, ch. A-l 
(« la Loi »). J’estime neanmoins que cette conclu¬ 
sion ne saurait justifier la creation d’une exception 
implicite au sujet des documents politiques. Les 
rapports juridiques entre le cabinet d’un ministre et 
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requested record. However, that relationship does 
not give rise to an implied presumption that the 
public does not have a right of access to records in 
a Minister’s office. 


[77] As my colleague points out, at para. 41, s. 
2 of the Access to Information Act indicates that 
exceptions to the public’s right of access must 
be “necessary”. Moreover, such exceptions must 
be “limited and specific” according to the Act. 
If the Act does not specifically exempt political 
records, the right of access is presumed to apply to 
them. For the reasons that follow, I disagree with 
my colleague and with the Government that this 
presumption, which follows from a plain reading of 
the Act, “would dramatically expand the access to 
information regime in Canada” (see para. 13). 

2. Purpose of the Access to Information Act : To 

Strike a Balance Between Democracy and 

Efficient Governance 

[78] As my colleague points out in para. 15, this 
Court recently stated that access to government 
information “can increase transparency in 
government, contribute to an informed public, and 
enhance an open and democratic society. Some 
information in the hands of those institutions is, 
however, entitled to protection in order to prevent 
the impairment of those very principles and 
promote good governance” ( Ontario (Public Safety 
and Security) v. Criminal Lawyers’ Association, 
2010 SCC 23, [2010] 1 S.C.R. 8i5, per McLachlin 
C.J. and Abella J., at para. 1). 

[79] Access to information legislation embodies 
values that are fundamental to our democracy. 
In Criminal Lawyers’ Association, this Court 
recognized that where access to government 
information is essential, it is protected by the 
right to freedom of expression under s. 2(b) of the 
Canadian Charter of Rights and Freedoms as a 
derivative right. Statutes that protect Charter rights 


l’institution federale dont celui-ci est responsable 
peuvent avoir une certaine incidence sur la ques¬ 
tion de savoir si le document demande releve de 
l’institution en cause. Cependant, ces rapports juri- 
diques ne creent pas implicitement une presomp- 
tion qui priverait le public de tout droit d’acces aux 
documents se trouvant au cabinet d’un ministre. 

[77] Comme ma collegue le souligne au par. 
41, l’art. 2 de la Loi indique que les exceptions au 
droit d’acces du public doivent etre « indispensa- 
bles ». De plus, selon la Loi, ces exceptions doi¬ 
vent etre « precises et limitees ». Si la Loi ne pre- 
voit pas explicitement qu’ils sont exemptes, il faut 
presumer que le droit d’acces s’applique aux docu¬ 
ments politiques. Pour les motifs qui suivent, je ne 
puis convenir avec ma collegue et le gouvernement 
que cette presomption, clairement exprimee dans 
la Loi, « aurait pour effet d’elargir considerable - 
ment la portee du regime d’acces a l’information au 
Canada » (voir le par. 13). 

2. L’objet de la Loi sur Faeces a Vinformation : 

etablir un equilibre entre la democratie et une 

gouvernance efficace 

[78] Comme ma collegue le souligne au par. 15 
de ses motifs, notre Cour a recemment affirme 
que l’acces aux renseignements gouvernemen- 
taux « peut accroitre la transparence du gouver¬ 
nement, aider le public a se former une opinion 
eclairee et favoriser une societe ouverte et demo- 
cratique. Certains renseignements detenus par ces 
institutions doivent toutefois etre proteges pour 
empecher une atteinte a ces memes principes et 
promouvoir une bonne gouvernance » ( Ontario 
(Surete et Securite publique) c. Criminal Lawyers’ 
Association, 2010 CSC 23, [2010] 1 R.C.S. 815, la 
juge en chef McLachlin et la juge Abella, par. 1). 

[79] La legislation en matiere d’acces a l’infor¬ 
mation incarne des valeurs fondamentales pour 
notre democratie. La Cour a reconnu dans l’arret 
Criminal Lawyers’ Association que l’acces aux 
renseignements gouvernementaux a un caractere 
essentiel et jouit, en tant que droit derive, de la 
garantie de la liberte d’expression accordee par l’al. 
2b) de la Charte canadienne des droits et libertes. 
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have often been found to have quasi-constitutional 
status (see, e.g., Lavigne v. Canada (Office of the 
Commissioner of Official Languages), 2002 SCC 
53, [2002] 2 S.C.R. 773, at paras. 21-23, but also 
Robichaud v. Canada (Treasury Board), [1987] 2 
S.C.R. 84, and Beliveau St-Jacques v. Federation 
des employees et employes de services publics 
inc., [1996] 2 S.C.R. 345). One such statute is the 
Privacy Act, R.S.C. 1985, c. P-21, which, as has 
often been stated, must be read together with the 
Access to Information Act as a “seamless code” (see 
Canada (Information Commissioner) v. Canada 
(Commissioner of the Royal Canadian Mounted 
Police), 2003 SCC 8, [2003] 1 S.C.R. 66, at para. 
22, and H.J. Heinz Co. of Canada Ltd. v. Canada 
(Attorney General), 2006 SCC 13, [2006] 1 S.C.R. 
441, at para. 2). 


[80] Moreover, this Court’s position is consistent 
with the view that access to information legislation 
creates and safeguards certain values — 
transparency, accountability and governance — that 
are essential to making democracy workable (see 
M. W. Drapeau and M.-A. Racicot, Federal Access 
to Information and Privacy Legislation Annotated 
2011 (2010), at p. v). Before the advent of modern 
government, the mechanisms that embodied these 
values were subsumed in the doctrine of ministerial 
responsibility, according to which Ministers 
were accountable to Parliament for their actions. 
The sovereign Parliament, and only Parliament, 
was responsible for holding governments to 
account (J. F. McEldowney, “Accountability and 
Governance: Managing Change and Transparency 
in Democratic Government” (2008), 1 J.P.P.L. 
203, at pp. 203-4). 

[81] As McEldowney observes, the growing 
complexity of modern government has entailed 
unprecedented delegation of parliamentary powers 
to the executive branch of government. In this 
context, “[t]he complexity and variety of bodies 
involved in decision-making has contributed to a 
gap in our system of accountability” (p. 209). In 
Canada, access to information legislation was 
enacted to respond to and deal with the rising 


De plus, les lois protegeant des droits garantis 
par la Charte ont souvent ete qualifiees de quasi 
constitutionnelles (voir, p. ex., Lavigne c. Canada 
(Commissariat aux langues officielles), 2002 CSC 
53, [2002] 2 R.C.S. 773, par. 21-23, mais aussi 
Robichaud c. Canada (Conseil du Tresor), [1987] 
2 R.C.S. 84, et Beliveau St-Jaccjues c. Federation 
des employees et employes de services publics inc., 
[1996] 2 R.C.S. 345). Citons a titre d’exemple la Loi 
sur la protection des renseignements personnels, 

L. R.C. 1985, ch. P-21, qui, comme on l’a affirme 
a maintes reprises, doit etre interpretee conjointe- 
ment avec la Loi sur I’acces a Vinformation comme 
un « code homogene » (voir Canada (Commissaire 
a Vinformation) c. Canada (Commissaire de la 
Gendarmerie royale du Canada), 2003 CSC 8, 
[2003] 1 R.C.S. 66, par. 22, et Cie H.J. Heinz du 
Canada Itee c. Canada (Procureur general), 2006 
CSC 13, [2006] 1 R.C.S. 441, par. 2). 

[80] De plus, la position de notre Cour concorde 
avec l’opinion que la legislation en matiere d’ac- 
ces a l’information etablit et protege certaines 
valeurs — la transparence, la responsabilite et 
la gouvernance — essentielles au bon fonction- 
nement de la democratic (voir M. W. Drapeau et 

M. -A. Racicot, Federal Access to Information and 
Privacy Legislation Annotated 2011 (2010), p. v). 
Avant l’avenement de l’Etat moderne, les mecanis- 
mes qui incarnaient ces valeurs etaient subordonnes 
au principe de la responsabilite ministerielle, selon 
lequel les ministres devaient rendre compte de leurs 
actes devant le Parlement. Seul le Parlement sou- 
verain pouvait demander des comptes aux gouver- 
nements (J. F. McEldowney, « Accountability and 
Governance : Managing Change and Transparency 
in Democratic Government » (2008), 1 J.P.P.L. 
203, p. 203-204). 

[81] Comme le fait remarquer McEldowney, la 
complexite croissante de l’Etat moderne a donne 
lieu a une delegation sans precedent des pouvoirs 
du Parlement aux organes executifs du gouver- 
nement. Dans ce contexte, [TRADUCTION] « [l]a 
complexite et la diversite des organismes partici¬ 
pant a la prise des decisions a entraine un deca- 
lage dans le regime de responsabilite canadien » (p. 
209). La legislation canadienne en matiere d’acces 
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power of administrative agencies (see Dagg v. 
Canada (Minister of Finance), [1997] 2 S.C.R. 403, 
at paras. 60-61; see also G. J. Levine, The Law of 
Government Ethics: Federal, Ontario and British 
Columbia (2007), at pp. 109-10). 

[82] This being said, in access to information 
matters, the Court has consistently sought to ensure 
a degree of government accountability to Canadian 
citizens, while at the same time accepting that 
rights of access and the values they safeguard 
must be balanced against the interests of efficient 
governance (see Criminal Lawyers’ Association, at 
para. 1, and Dagg, at paras. 45-57). This balance 
has been struck in access to information legislation 
by means of a presumption of a right of access — 
as opposed to a presumption that access should be 
refused — to all records, subject to exceptions that 
are specified in the legislation. 

[83] In Criminal Lawyers’ Association, this Court 
reaffirmed that the right of access to government 
documents is not absolute (para. 35; see also Rubin 
v. Canada (Clerk of the Privy Council), [1996] 1 
S.C.R. 6). There is no constitutional right of access. 
The right is created by statute and is subject to 
specific exceptions provided for in the statute. 
Though the right must be interpreted liberally, 
exceptions to it must be interpreted narrowly, as is 
suggested by s. 2 of the Act, which requires that 
exceptions be not only “specific”, but “limited”. 
Accordingly, it is imperative that exemptions 
be limited to those provided for in ss. 13 to 26; 
qualifying words should not be read into the Act 
(see Canada Post Corp. v. Canada (Minister of 
Public Works), [1995] 2 F.C. 110 (C.A.)). 


3. To Protect “Full and Frank Discussion” 
in a Minister’s Office Without Excluding 

Ministers’ Offices From the Scope of the Act 

[84] “[Political records” are not explicitly 
exempt from disclosure under the Access to 
Information Act. They are records that pertain to 


a l’information a ete adoptee en reaction au pou- 
voir grandissant de l’administration (voir Dagg c. 
Canada (Ministre des Finances), [1997] 2 R.C.S. 
403, par. 60-61; voir aussi G. J. Levine, The Law of 
Government Ethics : Federal, Ontario and British 
Columbia (2007), p. 109-110). 

[82] Cela dit, dans le domaine de l’acces a l’in- 
formation, la Cour a toujours cherche a assurer 
un certain degre de responsabilite gouvernemen- 
tale envers les citoyens canadiens, tout en recon- 
naissant la necessite de concilier, d’une part, les 
droits d’acces et les valeurs que ceux-ci protegent 
et, d’autre part, les interets d’une gouvernance effi- 
cace (voir Criminal Lawyers’ Association, par. 1, et 
Dagg, par. 45-57). La legislation en matiere d’acces 
a f information a realise cet equilibre en creant une 
presomption d’accessibilite de tous les documents, 
sous reserve des exceptions prevues par la legisla¬ 
tion — plutot qu’une presomption selon laquelle 
l’acces doit etre refuse. 

[83] Dans Criminal Lawyers’ Association, la 
Cour a reitere que le droit d’acces aux documents 
gouvernementaux n’est pas absolu (par. 35, voir 
aussi Rubin c. Canada (Greffier du Conseil prive), 
[1996] 1 R.C.S. 6). La Constitution ne garantit pas 
un tel droit d’acces. La Loi cree ce droit et le subor- 
donne aux exceptions precises qu’elle prescrit. Ce 
droit commande une interpretation liberale, mais 
les exceptions dont il est assorti doivent recevoir 
une interpretation etroite, comme l’indique fart. 
2 de la Loi, selon lequel les exceptions seront non 
seulement « precises », mais aussi « limitees ». II 
est done imperatif que les exemptions se limitent 
a celles enumerees aux art. 13 a 26; il faut eviter 
d’ajouter a la Loi, par interpretation, des termes 
restrictifs (voir Societe canadienne des postes c. 
Canada (Ministre des Travaux publics), [1995] 2 
C.F. 110 (C.A.)). 

3. Proteger la tenue de « debats ouverts et francs » 

au cabinet d’un ministre sans exclure ce cabi¬ 
net du champ d’application de la Loi 

[84] La Loi ne soustrait pas explicitement les 
« documents politiques » a la communication. Ces 
documents concernent les activites du ministre en 
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a Minister’s activities as a member of a political 
party, as opposed to his or her duties as a member 
of Cabinet who is accountable to Parliament for the 
administration of a government department. In line 
with the interpretative approach adopted by this 
Court in Criminal Lawyers’ Association, we must 
conclude that the right of access can be presumed 
to apply to political records but that it is subject to 
any of the statutory exceptions that apply. These 
exceptions reflect the complexity of the various 
functions of Ministers of the Crown in a modern 
parliamentary democracy. 

[85] I agree completely with my colleague that 
this interpretative approach must be reconciled 
with “the need for a private space to allow for the 
full and frank discussion of issues” (para. 41). I also 
agree with her that in s. 21 of the Act, Parliament 
has recognized “the need for confidential advice to 
be sought by and provided to a Minister and [that], 
consequently, records in a government institution 
offering such advice are exempt from disclosure at 
the discretion of the head of the institution” (para. 
41). I would contend, however, that the structure of 
the Act and the inclusion of s. 21 already address 
this concern explicitly. 


[86] As a result, I disagree with the assertion that 
the need for a full and frank discussion justifies 
excluding Ministers’ offices from the scope of 
the Act. To read such a broad exemption into the 
Act is not “necessary” within the meaning of s. 2, 
because the concern is already addressed explicitly. 
In my view, to read this exclusion into the Act is to 
deviate from the approach adopted by the Court in 
Criminal Lawyers’ Association, as outlined above. 


[87] The conclusion that a Minister’s office is not 
a government institution flows from the modern 
approach to statutory interpretation, which my 
colleague describes as a “general roadmap”, at para. 
27. But I feel it necessary to distance myself from 
the findings of Kelen J., which my colleague draws 


sa qualite de membre d’un parti politique plutot 
que les fonctions qu’il exerce a titre de membre 
du Cabinet, responsable devant le Parlement de 
l’administration d’un ministere. Pour rester fidele 
a la methode d’interpretation que la Cour a rete- 
nue dans Criminal Lawyers’ Association, nous 
devons conclure que le droit d’acces est presume 
s’appliquer aux documents politiques sous reserve 
des exceptions legales applicables. Ces exceptions 
traduisent la complexity des differentes fonctions 
qu’exercent les ministres dans une democratic par- 
lementaire moderne. 

[85] Je suis tout a fait d’accord avec ma collegue 
pour affirmer qu’il faut concilier cette methode 
d’interpretation avec « la necessite de prevoir un 
espace prive oil il est possible de debattre ouverte- 
ment et franchement de certaines questions » (par. 
41). Je conviens aussi avec elle que le legislateur 
reconnait, a l’art. 21 de la Loi, « le besoin qu’ont 
les ministres de solliciter et de recevoir des avis 
confidentiels de sorte que les documents d’une ins¬ 
titution federale qui contiennent de tels avis sont 
soustraits a la communication, a la discretion du 
responsable de l’institution » (par. 41). Toutefois, 
a mon avis, l’economie de la Loi et l’insertion de 
l’art. 21 repondent deja expressement a cette neces¬ 
site. 

[86] En consequence, je ne peux souscrire a l’af- 
firmation de ma collegue que la necessite d’un 
debat ouvert et franc justifie de soustraire les cabi¬ 
nets des ministres a l’application de la Loi. II n’est 
pas « indispensable », au sens de Part. 2, d’incor- 
porer par interpretation a la Loi une exemption 
aussi generale, car la Loi pourvoit deja expresse¬ 
ment a cette preoccupation. A mon avis, integrer 
par interpretation pareille exclusion dans la Loi 
ne respecte pas l’approche retenue par notre Cour 
dans Criminal Lawyers’ Association, commeje l’ai 
explique precedemment. 

[87] La conclusion que le cabinet d’un minis- 
tre n’est pas une institution federale decoule de 
la methode moderne d’interpretation des lois, 
methode que ma collegue qualifie d’« indications 
generates » au par. 27. J’estime toutefois necessaire 
d’exprimer ma reserve a l’egard des conclusions du 
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on as “useful guideposts” for her interpretation 
(para. 27). 

[88] More specifically, I take issue with Kelen 
J.’s interpretation of Parliament’s silence regarding 
political records (2008 FC 766, [2009] 2 F.C.R. 
86, at paras. 57-60). On the basis of that silence, 
Kelen J. reasoned that an interpretation of the term 
“government institution” that included Ministers’ 
offices would dramatically extend the right of 
access. I cannot agree with this view. 

[89] As I mentioned above, this Court’s approach 
has been that access to information legislation 
creates a general right of access to which there 
are necessary exceptions that must be limited and 
specific. If the legislature is silent with respect to a 
given class of documents, such as political records, 
courts must assume, prima facie at least, that the 
documents in question are not exempt. Whether 
access can indeed be obtained as requested is a 
different matter for which it is necessary to design 
an appropriate control test. Therefore, it cannot 
be inferred from the legislature’s silence that 
political records were not intended to be disclosed 
at all. Politics and administration are sometimes 
intertwined in our democratic system. As a result, 
the contents of ministerial records may straddle the 
two worlds of politics and pure administration, if 
it is even possible to draw so sharp a distinction 
between the different roles of Ministers in Canada’s 
political system. On this basis, the much bolder 
inference that Ministers’ offices are presumptively 
excluded from the purview of the Access to 
Information Act is also incorrect. 


[90] Kelen J. also concluded that all ministerial 
records are presumptively excluded on the basis 
that the Library and Archives of Canada Act, S.C. 
2004, c. 11, differentiates “government records” 
from “ministerial records”. Government records 
and ministerial records are indeed different. In s. 
2 of the Library and Archives of Canada Act, a 
“government record” is defined as “a record that is 


juge Kelen, que ma collegue utilise comme « points 
de repere utiles » pour son interpretation (par. 27). 

[88] Je m’inscris plus particulierement en faux 
contre 1’interpretation donnee par le juge Kelen au 
silence du legislateur a propos des documents politi- 
ques (2008 CF 766, [2009] 2 R.C.F. 86, par. 57-60). 
En raison de ce silence, le juge Kelen estime qu’in- 
terpreter « institution federale » comme englobant 
les cabinets des ministres aurait pour effet d’elargir 
considerablement le droit d’acces. Je ne puis accep¬ 
ter son raisonnement sur ce point. 

[89] Rappelons que, selon la Cour, la legislation 
en matiere d’acces a l’information cree un droit 
general d’acces assorti d’exceptions indispensa- 
bles qui doivent demeurer limitees et precises. Si 
le legislateur reste muet a l’egard d’une categorie 
donnee de documents, comme les documents poli- 
tiques, les cours doivent presumer, du moins a pre¬ 
miere vue, que ces documents ne sont pas soustraits 
a la communication. La possibility d’obtenir sur 
demande l’acces a ces documents est une question 
distincte qui commande l’elaboration d’un critere 
adequat pour degager le sens de l’expression « rele¬ 
vant de ». On ne saurait done conclure du silence 
du legislateur que les documents politiques se trou- 
vent exclus de l’application de l’obligation generale 
de communication. Dans notre regime democrati- 
que, le politique et l’administratif se chevauchent 
parfois. Par consequent, le contenu des documents 
ministeriels peut recouper les spheres de la poli¬ 
tique et de l’administration pure, a supposer qu’il 
soit meme possible d’etablir une distinction aussi 
nette entre les differents roles attribues aux minis¬ 
tres dans le regime politique canadien. En conse¬ 
quence, la conclusion beaucoup plus tranchee que 
les cabinets des ministres sont presumes soustraits 
a l’application de la Loi est elle aussi incorrecte. 

[90] Le juge Kelen a egalement conclu a l’exis- 
tence d’une presomption d’inaccessibilite de tous 
les documents ministeriels en se fondant sur la Loi 
sur la Bibliotheque et les Archives du Canada, L.C. 
2004, ch. 11, qui distingue les « documents fede- 
raux » des « documents ministeriels ». Ces deux 
types de documents sont effectivement differents. 
Selon l’art. 2 de la Loi sur la Bibliotheque et les 
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under the control of a government institution”. On 
the other hand, a “ministerial record” is a record 


of a member of the Queen’s Privy Council for 
Canada who holds the office of a minister and that 
pertains to that office, other than a record that is of 
a personal or political nature or that is a government 
record. 

[91] With respect, the fact that these two kinds 
of records are treated differently in the Library 
and Archives of Canada Act does not mean that 
ministerial records are presumptively outside the 
scope of the Access to Information Act. My position 
on the legal relationship between a Minister’s 
office and the government institution for which the 
Minister is responsible flows from a plain reading 
of the Act. As my colleague mentions, Ministers’ 
offices are not listed in Schedule I of the Act, and 
I accordingly agree with her that they should not 
be considered “government institutions” for the 
purposes of the Act. This being said, it does not 
follow that Ministers’ offices are presumptively 
excluded from the scope of the Act. The fact that 
Ministers’ offices are separate and different from 
government institutions does not mean that a 
government institution cannot control a record that 
is not in its premises. If a government institution 
controls a record in a Minister’s office, the record 
falls within the scope of the Act. If it falls within 
the scope of the Act, the head must facilitate access 
to it on the basis of the procedure and the limits 
specified in the Act. 


[92] The Access to Information Act applies to 
records. Ministers’ offices remain within the scope 
of the Act inasmuch as they possess “record[s] 
under the control of a government institution” (s. 
4). The right of access is presumed to apply to such 
records unless they fall under a specific exemption. 

[93] In my view, the presumption that the Act 
applies to Ministers’ offices does not expand the 
right of access at all. Any requested record that is 


Archives du Canada, « document federal» s’entend 
d’un « [d]ocument qui releve d’une institution fede- 
rale ». Pour sa part, le « document ministeriel » est 
un document afferent a la qualite de ministre 

d’un membre du Conseil prive de la Reine pour le 
Canada, a l’exclusion des documents personnels ou 
politiques et des documents federaux. 


[91] Avec egards pour l’opinion contraire, la dif¬ 
ference de traitement faite entre ces deux types de 
documents dans la Loi sur la Bibliotheque et les 
Archives du Canada ne signifie pas qu’il existe une 
presomption soustrayant les documents ministe- 
riels a l’application de la Loi. Ma position concer- 
nant les rapports juridiques qu’entretiennent le 
cabinet d’un ministre et l’institution federale dont 
celui-ci est responsable se fonde sur le sens clair 
de la Loi. Comme l’affirme ma collegue, les cabi¬ 
nets des ministres ne figurent pas a l’annexe I de 
la Loi, et je conviens done avec elle qu’ils ne doi- 
vent pas etre consideres comme des « institutions 
federates » pour l’application de la Loi. Cela dit, il 
ne s’ensuit pas que les cabinets des ministres sont 
presumes echapper a l’application de la Loi. Bien 
que les cabinets des ministres soient autonomes et 
differents des institutions federates, cette conside¬ 
ration n’empeche pas un document qui ne se trouve 
pas dans les locaux d’une institution federale de 
relever de cette derniere. Si un document conserve 
au cabinet d’un ministre releve d’une institution 
federale, la Loi s’applique a ce document. En pareil 
cas, le responsable doit faciliter l’acces au docu¬ 
ment conformement a la procedure et aux limites 
prescrites par la Loi. 

[92] La Loi s’applique aux documents et les cabi¬ 
nets des ministres continuent de relever du champ 
d’application de celle-ci dans la mesure ou ils sont 
en possession de « documents des institutions fede¬ 
rales » (art. 4). Le droit d’acces est presume viser 
ces documents si aucune exemption precise ne s’ap¬ 
plique a leur egard. 

[93] A mon avis, la presomption que la Loi s’ap¬ 
plique aux cabinets des ministres n’a aucunement 
pour effet d’elargir le droit d’acces. Tout document 
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located in a Minister’s office is subject to the two- 
part control test proposed by my colleague. 


[94] For this purpose, the “head” of the 
government institution must determine, first, 
whether the requested record relates to a 
departmental matter. In other words, does the 
record contain government information? This first 
stage of the test, “a useful screening device” (para. 
55), will exclude all documents, such as political 
records (e.g. plans for a party fundraiser), that do 
not relate to a departmental matter. 

[95] Second, the head of the government 
institution must determine whether the institution 
could reasonably expect to obtain a copy of the 
record upon request. As my colleague proposes, 
this stage of the test requires an objective analysis 
to determine whether that expectation is reasonable 
in which all relevant factors, including the content 
of the record, the circumstances in which it was 
created and the legal relationship between the 
government institution and the record holder, are 
taken into account (para. 56). If the record holder 
is the Minister, the fact that his or her office is 
not part of the government institution he or she 
oversees may weigh in the balance; it does not, 
however, create a presumption of an exception to 
the right of access. 

4. Question of “Hybrid” Records 

[96] The Access to Information Act is of course 
not applied in a vacuum. The reality that Ministers 
wear many hats must be taken into account in doing 
so. Thus, a Minister is a member of Cabinet who is 
accountable to Parliament for the administration 
of a government department, but is usually also 
a Member of Parliament in addition to being a 
member of a political party for which he or she 
performs various functions and, finally, a private 
person. Records connected with these different 
functions may blend into each other in the course 
of regular business. 


demande qui se trouve au cabinet d’un ministre 
demeure assujetti au critere d’application en deux 
etapes de l’expression « relevant de » que propose 
ma collegue. 

[94] A cette fin, le « responsable » de l’institu- 
tion federale doit d’abord decider si le document 
demande se rapporte a une affaire ministerielle. 
Autrement dit, le document contient-il des rensei- 
gnements gouvernementaux? Cette premiere etape 
du critere, a savoir « un mecanisme de tamisage 
utile » (par. 55), permet d’exclure tous les docu¬ 
ments — tels les documents politiques (p. ex., des 
projets de collecte de fonds pour un parti) — qui ne 
se rapportent pas a une affaire ministerielle. 

[95] Deuxiemement, le responsable de l’insti- 
tution federale doit se demander s’il est raisonna- 
ble de s’attendre a ce que l’institution obtienne une 
copie du document sur demande. Comme l’indi- 
que ma collegue, cette etape du critere implique 
une analyse objective du caractere raisonnable 
des attentes qui tienne compte de tous les crite- 
res pertinents, notamment la teneur du document, 
les circonstances dans lesquelles il a ete cree et 
les rapports juridiques qu’entretiennent l’institu¬ 
tion federale et le detenteur du document (par. 
56). Si le ministre detient le document, le fait que 
son cabinet ne fasse pas partie de 1’institution 
federale qu’il dirige peut etre pris en considera¬ 
tion, mais ce facteur ne fait toutefois pas presu- 
mer l’existence d’une exception au droit d’acces au 
document. 

4. La question des documents « mixtes » 

[96] Bien entendu, la Loi ne s’applique pas dans 
l’abstrait. Son application doit tenir compte du 
fait que les ministres agissent en plusieurs quali- 
tes. Ainsi, le ministre est non seulement membre 
du Cabinet et responsable devant le Parlement de 
l’administration d’un ministere, mais il est aussi, 
dans la plupart des cas, un depute, en plus d’appar- 
tenir a un parti politique pour le compte duquel il 
exerce differentes fonctions et, enfin, il demeure un 
particulier. Il est done normal que des documents 
portent sur des sujets se rattachant a ces diverses 
qualites du ministre. 
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[97] As I mentioned above, the right of access 
is presumed to apply to “political records”, but 
such records are unlikely to be under the control 
of a government institution if they do not relate 
to a departmental matter. At the other end of the 
spectrum are records that relate to departmental 
matters and are under the control of a government 
institution. I will refer to the latter as “government 
records” for the purposes of this discussion. If 
requested, government records should be disclosed 
under the Access to Information Act. 

[98] It is conceivable, however, that many records 
will not fall neatly into one category or another. 
For example, departmental matters are sometimes 
decided on the basis of political priorities. 
Documents in which departmental targets are 
assessed in light of political aims would fall into a 
grey area. I will refer to such documents as “hybrid 
records”. 

[99] The Access to Information Act provides for 
the existence of this grey area, at least to some 
extent. Thus, s. 25 provides for the severance of 
part of a record. Where a Minister is authorized to 
refuse to disclose a record, the Minister can redact 
the exempted portions of the document, but must 
disclose the portions that are not exempted. 

[100] In addition, s. 21(1) provides that, subject 
to specific exceptions in s. 21(2), a Minister has 
a very broad authorization to refuse to disclose a 
requested record that contains any of the following: 

21 . ( 1 )... 

(a) advice or recommendations developed by or for 
a government institution or a minister of the Crown, 

( b ) an account of consultations or deliberations in 
which directors, officers or employees of a govern¬ 
ment institution, a minister of the Crown or the staff 
of a minister participate, 

(c) positions or plans developed for the purpose 
of negotiations carried on or to be carried on by 


[97] Comme je l’ai mentionne precedemment, 
le droit d’acces est presume viser les « documents 
politiques », mais il est peu probable que ces docu¬ 
ments relevent d’une institution federale s’ils ne 
se rapportent pas a une affaire ministerielle. On 
trouve, a l’autre extremite du spectre, les docu¬ 
ments relatifs a une affaire ministerielle qui rele¬ 
vent d’une institution federale. J’appellerai ceux-ci 
les « documents federaux » pour les besoins de la 
presente analyse. Les documents federaux doivent 
etre communiques sur demande en application de 
la Loi. 

[98] II se peut toutefois que bon nombre de docu¬ 
ments ne relevent pas clairement de l’une ou l’autre 
de ces categories. Par exemple, certaines affaires 
ministerielles sont parfois decidees en fonction de 
priorites d’ordre politique. Les documents dans les- 
quels des objectifs ministeriels sont apprecies a la 
lumiere de buts politiques se situeraient dans une 
zone grise. Je qualifierai de « mixtes » les docu¬ 
ments de ce genre. 

[99] La Loi tient compte, du moins dans une cer- 
taine mesure, de l’existence de cette zone grise. 
Ainsi, l’art. 25 prevoit la possibility d’expurger des 
parties de documents. Lorsqu’il est autorise a refu¬ 
ser la communication d’un document, le ministre 
peut expurger les parties du document qui sont 
soustraites a la communication, mais il doit com- 
muniquer celles qui ne le sont pas. 

[100] Qui plus est, le par. 21(1) dispose que, sous 
reserve des exceptions precises etablies au par. (2), 
le ministre est investi d’un tres large pouvoir l’auto- 
risant a refuser de communiquer tout document 
demande, date de moins de vingt ans, lorsqu’il 
contient un des elements suivants : 

21 . ( 1 ) • ■ • 

a ) des avis ou recommandations elabores par ou 
pour une institution federale ou un ministre; 

b ) des comptes rendus de consultations ou delibe¬ 
rations auxquelles ont participe des administrateurs, 
dirigeants ou employes d’une institution federale, un 
ministre ou son personnel; 

c) des projets prepares ou des renseignements por- 
tant sur des positions envisagees dans le cadre de 
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or on behalf of the Government of Canada and 
considerations relating thereto, or 


(i d ) plans relating to the management of personnel 
or the administration of a government institution 
that have not yet been put into operation, 

if the record came into existence less than twenty years 
prior to the request. 

Section 21(2) reads as follows: 

21 . . .. 

(2) Subsection (1) does not apply in respect of a 
record that contains 

(a) an account of, or a statement of reasons 
for, a decision that is made in the exercise of a 
discretionary power or an adjudicative function and 
that affects the rights of a person; or 

(b) a report prepared by a consultant or an adviser 
who was not a director, an officer or an employee of 
a government institution or a member of the staff of 
a minister of the Crown at the time the report was 
prepared. 

[101] Section 21 covers many of the circumstances 
in which certain kinds of hybrid records that 
contain information relating to departmental 
matters are produced (see s. 21(l)(a)). Section 21(1) 
is specifically designed to cover material produced 
in the course of full and frank discussions, such 
as deliberations in which directors, officers or 
employees of a government institution participate 
together with a Minister or a Minister’s staff (see 
s. 21(1)®). 

5. Investigatory Powers of the Commissioner 

[102] Though the head of a government institution 
has a broad discretion to either disclose or retain 
hybrid records, the Information Commissioner is 
given equally broad investigatory powers in s. 36 
of the Access to Information Act. These powers 
can act as a check on the Minister’s discretion. 
As I mentioned above, Parliament has sought to 
strike a balance between access rights and efficient 
governance. On the one hand, through s. 21 and the 


negociations menees ou a mener par le gouverne- 
ment du Canada ou en son nom, ainsi que des ren- 
seignements portant sur les considerations qui y sont 
liees; 

d ) des projets relatifs a la gestion du personnel ou 
a l’administration d’une institution federale et qui 
n’ont pas encore ete mis en oeuvre. 


Le paragraphe (2) est redige en ces termes : 

21 .. . . 

(2) Le paragraphe (1) ne s’applique pas aux docu¬ 
ments contenant : 

a) le compte rendu ou T expose des motifs d’une 
decision qui est prise dans l’exercice d’un pouvoir 
discretionnaire ou rendue dans l’exercice d’une fonc- 
tion judiciaire ou quasi judiciaire et qui touche les 
droits d’une personne; 

b) le rapport etabli par un consultant ou un 
conseiller qui, a l’epoque ou le rapport a ete etabli, 
n’etait pas un administrateur, un dirigeant ou un 
employe d’une institution federale ou n’appartenait 
pas au personnel d’un ministre, selon le cas. 

[101] L’article 21 vise bon nombre des circonstan- 
ces dans lesquelles sont produits certains types de 
documents mixtes contenant des renseignements 
sur des affaires ministerielles (voir l’al. 21(l)a)). 
Le paragraphe 21(1) s’applique specifiquement aux 
documents produits dans le cours de debats ouverts 
et francs, par exemple des deliberations auxquel- 
les des administrateurs, dirigeants ou employes 
d’une institution federale ont participe conjoin- 
tement avec un ministre ou son personnel (voir 
l’al. 21(1)®. 

5. Les pouvoirs d’enquete du Commissaire 

[102] Bien que le responsable d’une institution 
federale dispose d’un large pouvoir discretion¬ 
naire l’habilitant a communiquer ou a conserver 
des documents mixtes. Tart. 36 de la Loi investit le 
Commissaire a l’information de pouvoirs d’enquete 
tout aussi larges, qui peuvent etre utilises comme 
contrepoids au pouvoir discretionnaire du minis¬ 
tre. Comme je l’ai deja mentionne, le legislateur a 
cherche a etablir un equilibre entre le droit d’acces 
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general structure of the Act, Parliament has created 
a space in which Ministers may review and debate 
issues in private. On the other hand, through s. 36 
and the general structure of the Act, Parliament has 
ensured that this private space is not abused. 


[103] The Commissioner has the same power 
to summon witnesses and compel them to give 
evidence as a superior court of record (s. 36(l)(a)), 
and also has the power to administer oaths (s. 
36(1)(£>)), and to receive and accept such evidence 
as the Commissioner sees fit (s. 36(l)(c)). The 
Commissioner may also enter any premises of 
a government institution for the purposes of an 
investigation, as well as converse with persons 
and examine documents in those premises 
(s. 36(l)(c/)). However, since a Minister’s office is 
not a government institution for the purposes of the 
Act, the Commissioner does not have the power to 
enter one. 

[104] Importantly, pursuant to s. 36(2), the 
Commissioner has the power to examine “any 
record to which this Act applies that is under the 
control of a government institution”. In light of the 
above reasoning, records located in a Minister’s 
office can fall within the ambit of this provision. 
Section 36(2) is crucial to the balance Parliament 
intended to strike. Indeed, it is the first mechanism, 
prior to judicial review, for applying the principle 
that “decisions on the disclosure of government 
information should be reviewed independently of 
government” (s. 2). 


[105] Under s. 21, the head of a government 
institution is responsible for determining whether 
requested hybrid documents located in a Minister’s 
office should be disclosed. The first step in the 
assessment is to consider whether the records fall 
within the scope of the Act: for this purpose, the 
head must perform the control test we propose. If 
the requested documents are found to fall within 
the scope of the Act, the head must then perform the 
second step of the assessment process: to determine 


et une gouvernance efficace. D’une part, le legisla- 
teur a cree, par l’art. 21 et l’economie generale de la 
Loi, un espace ou les ministres peuvent examiner 
certaines questions et en debattre en prive. D’autre 
part, le legislateur a veille, au moyen de l’art. 36 
et de l’economie generale de la Loi, a ce que l’on 
n’abuse pas du recours a cet espace prive. 

[103] Le Commissaire possede, pour assigner et 
contraindre des temoins a deposer, le meme pou- 
voir que celui d’une cour superieure d’archives (al. 
36(I )aj). II dispose aussi du pouvoir de faire prefer 
serment (al. 36(1 }b)) et de recevoir tous les elements 
de preuve qu’il estime indiques (al. 36(l)c)). De 
plus, le Commissaire peut penetrer dans les locaux 
d’une institution federale pour les besoins d’une 
enquete, et il peut s’entretenir avec des personnes 
et examiner des documents qui se trouvent dans ces 
locaux (al. 36(1 )d)). Mais comme le cabinet d’un 
ministre n’est pas une institution federale pour l’ap- 
plication de la Loi, le Commissaire ne dispose pas 
du pouvoir d’y entrer. 

[104] Fait important, le par. 36(2) investit le 
Commissaire du pouvoir d’examiner « tous les 
documents qui relevent d’une institution federale 
et auxquels la presente loi s’applique ». Pour les 
raisons exposees ci-dessus, cette disposition peut 
s’appliquer aux documents qui se trouvent au cabi¬ 
net d’un ministre. Le paragraphe 36(2) constitue 
un element essentiel au maintien de cet equilibre 
recherche par le legislateur. II s’agit en fait du pre¬ 
mier mecanisme, avant le controle judiciaire, per- 
mettant d’appliquer le principe selon lequel « les 
decisions quant a la communication [sont] suscep- 
tibles de recours independants du pouvoir execu- 
tif » (art. 2). 

[105] Aux termes de l’art. 21, il appartient au 
responsable d’une institution federale de determi¬ 
ner si les documents mixtes demandes qui se trou¬ 
vent au cabinet d’un ministre doivent etre commu¬ 
niques. La premiere etape de cet examen consiste 
a etablir si les documents tombent dans le champ 
d’application de la Loi; a cette fin, le responsable 
doit utiliser le critere d’application de l’expres- 
sion « relevant de » que nous preconisons. S’il 
juge que les documents demandes tombent sous 
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whether the requested records fall under any of the 
exemptions provided for in the Act, including in 
s. 21. Depending on which exemption applies, the 
head may or may not have the discretion to disclose 
the document. 


[106] The purpose of the Commissioner’s 
investigatory powers is to determine whether the 
head of a government institution has complied 
with the Act in performing his or her duties. This 
includes an inquiry into whether the head has 
conducted the correct analysis at both stages. 

[107] If a head claims to have refused access on 
the basis that the requested document was not under 
the control of a government institution, then the 
Commissioner may exercise only his or her powers 
under s. 36(l)(a) to (c). If the evidence garnered 
under those subsections leads the Commissioner 
to believe that the documents are likely under the 
control of a government institution, he or she may 
examine them to ascertain whether the control test 
was applied properly. 

[108] If the Commissioner is entitled to inquire 
into whether the head applied the control test 
properly, the Commissioner may require access 
to some documents that are ultimately outside the 
scope of the Act. This does not broaden the public’s 
right of access. Section 35(1) of the Act provides 
that “[e]very investigation of a complaint... by the 
Information Commissioner shall be conducted in 
private.” Further, in the course of an investigation, 
parties affected by the investigation have a right 
to make representations (s. 35(2)). Following an 
investigation, the Commissioner cannot compel 
the head of a government institution to disclose the 
documents in question; rather, the Commissioner 
may only make recommendations to the head 
(s. 37). Finally, anyone who has been refused 
access to such records after an investigation is 
entitled to apply for judicial review of the decision 
(s. 41). 


le coup de la Loi, le responsable doit alors, a la 
deuxieme etape de l’examen, se demander s’ils 
sont assujettis a l’une des exemptions prevues a 
la Loi, notamment a l’art. 21. Selon l’exemption 
applicable, le responsable peut disposer ou non 
du pouvoir discretionnaire de communiquer le 
document. 

[106] Les pouvoirs d’enquete du Commissaire 
doivent lui permettre d’etablir si le responsable 
d’une institution federale s’est conforme a la Loi 
dans l’exercice de ses fonctions. Pour ces fins, le 
Commissaire peut notamment enqueter pour deter¬ 
miner si le responsable a bien respecte les deux 
etapes de l’analyse. 

[107] Si un responsable pretend avoir refuse 
l’acces au document demande parce que celui-ci 
ne relevait pas d’une institution federale, le 
Commissaire ne peut alors exercer que les pou¬ 
voirs que lui conferent les al. 36(l)a) a c). Si la 
preuve recueillie en vertu des alineas susmention- 
nes amene le Commissaire a croire que les docu¬ 
ments relevent vraisemblablement d’une institution 
federale, il peut les examiner pour verifier si le cri- 
tere d’application de l’expression « relevant de » a 
ete utilise correctement. 

[108] Si le Commissaire a le droit d’enqueter 
pour etablir si le responsable a bien utilise le critere 
relatif a l’expression « relevant de », il peut avoir 
besoin d’acceder a certains documents qui, en der- 
niere analyse, echappent a la portee de la Loi. Ce 
pouvoir n’elargit pas le droit d’acces du public car, 
aux termes du par. 35(1) de la Loi, « [l]es enquetes 
menees sur les plaintes par le Commissaire [. . .] 
sont secretes. » Par surcroit, les parties touchees 
par l’enquete ont le droit de faire des observations 
au cours de celle-ci (par. 35(2)). Le Commissaire 
ne peut pas contraindre le responsable d’une ins¬ 
titution federale a communiquer les documents 
en question a la suite d’une enquete; il peut seu- 
lement lui transmettre des recommandations (art. 
37). Enfin, les personnes auxquelles on a refuse 
de communiquer ces documents possedent le droit 
d’exercer un recours en revision de la decision 
(art. 41). 
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[109] With respect, I am of the view that a 
presumption that a Minister’s records are beyond 
the scope of the Act would upset the balance 
between the head’s discretionary powers and 
the Commissioner’s powers of investigation. My 
colleague’s analysis involves a presumption that the 
Commissioner would have no power whatsoever 
to examine records located in a Minister’s office. 
The Commissioner’s power would be limited to 
summoning witnesses and compelling them to 
give evidence concerning such records. Even if 
that evidence led the Commissioner to suspect that 
the control test had not been applied properly, the 
Commissioner would not be able to examine the 
documents to confirm his or her suspicions. Such 
an interpretation of the Act would effectively leave 
the head of a government institution with the final 
say as to whether a given document was under the 
institution’s control and would run counter to the 
purpose of the Act as outlined in s. 2, according to 
which decisions on the disclosure of government 
information must be reviewed independently. In 
my opinion, the presumption of an exception to the 
right of access that my colleague proposes would 
significantly weaken the Commissioner’s powers 
of investigation, which are crucial to the intended 
balance between access to information and good 
governance. 


6. Application to the Records at Issue 

[110] I agree with my colleague that, in the 
circumstances in which the records at issue in 
the first three applications were created and 
managed, a government institution would not have 
a reasonable expectation of obtaining them and 
that these documents were therefore not under the 
control of a government institution. 

[111] As for the records in the possession of the 
Privy Council Office and the Royal Canadian 
Mounted Police, I agree with my colleague that, 
even though they were under the control of a 
government institution, they were subject to s. 19 
of the Access to Information Act and the heads of 


[109] En toute deference, j’estime qu’une pre- 
somption ecartant les documents d’un ministre du 
champ d’application de la Loi romprait l’equilibre 
qui existe entre le pouvoir discretionnaire du res- 
ponsable et le pouvoir d’enquete du Commissaire. 
Dans son analyse, ma collegue presume que le 
Commissaire ne disposerait d’aucun pouvoir d’exa- 
miner des documents se trouvant au cabinet d’un 
ministre. Le Commissaire detiendrait seulement le 
pouvoir d’assigner et de contraindre des temoins 
a deposer au sujet de ces documents. Meme si de 
tels elements de preuve amenaient le Commissaire 
a soupconner que le critere relatif a l’expression 
« relevant de » n’a pas ete applique correctement, 
il ne serait pas autorise a examiner les documents 
pour confirmer ses soupgons. Si elle est retenue, 
cette interpretation de la Loi laisserait effective- 
ment au responsable d’une institution federale le 
soin de decider en dernier ressort si un document 
donne releve de l’institution federale en cause et 
irait a l’encontre de l’objet de la Loi, expose a Part. 
2, soit que les decisions quant a la communica¬ 
tion sont susceptibles de recours independants. A 
mon avis, la presomption proposee par ma colle¬ 
gue, selon laquelle le droit d’acces est soumis a une 
telle exception, affaiblirait considerablement les 
pouvoirs d’enquete du Commissaire, malgre leur 
caractere fondamental pour le maintien de l’equi- 
libre recherche entre l’acces a l’information et la 
bonne gouvernance. 

6. Application aux documents en cause 

[110] A l’instar de ma collegue, j’estime que, vu 
les circonstances dans lesquelles les documents en 
question dans les trois premieres demandes ont ete 
rediges et geres, une institution federale ne pour- 
rait raisonnablement pas s’attendre a les obtenir. 
Les documents ne relevaient done pas d’une insti¬ 
tution federale. 

[111] Quant aux documents que possedent le 
Bureau du Conseil prive et la Gendarmerie royale 
du Canada, je suis d’accord avec ma collegue pour 
conclure que l’art. 19 de la Loi sur Vacces a re¬ 
formation s’applique a eux meme s’ils relevaient 
d’une institution federale. Par consequent, les 
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those institutions accordingly had an obligation to 
refuse to disclose them. 

[112] For these reasons, I would dismiss the 
appeals. 

Appeals dismissed with costs. 

Solicitor for the appellant: Information 
Commissioner of Canada, Ottawa. 

Solicitor for the respondents: Attorney General 
of Canada, Ottawa. 

Solicitors for the interveners: Blake, Cassels & 
Gray don, Toronto. 


responsables de ces institutions etaient tenus d'en 
refuser la communication. 

[112] Pour ces motifs, je rejetterais les pourvois. 

Pourvois rejetes avec depens. 

Procureur de Vappelant: Commissaire a Vin¬ 
formation du Canada, Ottawa. 

Procureur des intimes : Procureur general du 
Canada, Ottawa. 

Procureurs des intervenantes : Blake, Cassels 
& Graydon, Toronto. 
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Municipal law -- By-laws -- Validity -- Licensing by-law 
requiring dealers of second-hand goods to submit daily reports 
to police including detailed personal information about vendors 
of each item -- By-law being authorized under s. 150(2) of 
Municipal Act as "consumer protection" legislation -- By-law 
conflicting with s. 28(2) of Municipal Freedom of Information 
and Privacy Protection Act -- Impugned sections of by-law being 
of no force or effect -- Municipal Act, 2001, S.O. 2001, c. 25, 
s. 150 -- Municipal Freedom of Information and Protection of 
Privacy Act, R.S.O. 1990, c. M.56, s. 28(2). 

In 2004, the City replaced its licensing by-law for second¬ 
hand goods dealers with a new by-law which requires dealers 
of second-hand goods to submit daily reports to the police, 
electronically, which include detailed personal information 
about the vendors of each item. The applicants brought an 
application attacking the validity of the by-law. The 
application was dismissed. The applicants appealed. 

Held, the appeal should be allowed. 

The by-law was enacted under s. 150(1) of the Municipal Act, 
2001. Section 150(2) of the Act provides that a municipality 
may only exercise its licensing powers for one or more of three 
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purposes, namely, health and safety, nuisance control and 
consumer protection. The City submitted that collecting 
information about goods and vendors may deter unscrupulous 
vendors from attempting to sell stolen goods and that this can 
be seen as a form of consumer protection by helping to keep 
stolen goods out of the marketplace. 

Under s. 14 of the Municipal Act, 2001, to the extent of any 
conflict with a provincial or federal Act or regulation, a by¬ 
law is "without effect". Section 28(2) of the Municipal 
Freedom of Information and Protection of Privacy Act ("MFIPPA") 
provides that no person shall collect information on behalf of 
an institution (which includes a municipality) unless the 
collection is expressly authorized by statute, used for the 
purposes of law enforcement or necessary to the proper 
administration of a lawfully authorized activity. The 
application judge erred in finding that the collection of 
personal information was "expressly authorized by statute" on 
the basis that the by-law itself was authorized under s. 150(2) 
of the Municipal Act, 2001. The phrase "expressly authorized by 
statute" means that the specific types of personal information 
collected must be expressly described either in a statute or in 
a regulation that has been authorized by a general reference to 
the activity in a statute. It was not the intention of the 
legislature to allow municipalities, simply by virtue of their 
power to enact by-laws, to determine the type of personal 
information that can be collected. Although some of the 
information collected might ultimately be used for law 
enforcement, the purpose of the by-law was consumer protection, 
not law enforcement. In order to show that the collection of 
personal information is "necessary to the proper administration 
of a lawfully authorized activity", an institution is required 
to show that each item or [page402] class of personal 
information that is to be collected is necessary to properly 
administer that activity. Where the personal information would 
merely be helpful to the activity, it is not "necessary" within 
the meaning of the MFIPPA. Similarly, where the purpose could 
be accomplished another way, the institution is obliged to 
choose the other route. In this case, the City failed to 
demonstrate that the impugned provisions of the new by-law were 
necessary for an effective consumer protection regime to 


2007 ONCA 502 (CanLII) 


license second-hand dealers. The impugned provisions did not 
come within the exceptions in s. 28(2) of the MFIPPA. The 
provisions were of no force or effect. 
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declaration that parts of a municipal by-law were invalid. 
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William S. Challis and Stephen L. McCammon, for the 
Information and Privacy Commissioner. 


The judgment of the court was delivered by 

[1] FELDMAN J.A.: -- The City of Oshawa replaced its 
licensing by-law for second-hand goods dealers on April 24, 
2004. The new by-law requires dealers of second-hand goods to 
submit electronically to police daily reports of all 
transactions, including detailed personal information about the 
vendors of each item. The by-law also requires dealers to pay 
an administrative fee for each report submitted. The 
application judge held that the by-law was validly enacted and 
did not contravene provincial privacy legislation. For the 
reasons that follow, I would allow the appeal. 

Background 

[2] The City of Oshawa has been licensing dealers of second¬ 
hand goods since 1974. The original licensing by-law 
required every licensed dealer to maintain at the store a 
register of daily transactions. The record included particulars 
of each item purchased as well as the name, address and 
description of the person from whom the purchase was made. 
Between 1974 and 1983, these records were open to police 
inspection and the dealer was also required to deliver the 
information to the local police by 9 a.m. each day. In 1983, 
the by-law was amended to require dealers simply to maintain 
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the register, which was subject to inspection by police. The 
purposes of the record inspection system were to help monitor 
by-law compliance and to assist police in the investigation and 
recovery of stolen property. [page404] 

[3] By 2003, there were 33 licensed second-hand goods dealers 
operating in Oshawa. In order to improve enforcement of the by¬ 
law, it was recommended that the City eliminate both the 
manual recording of information and the need for police 
officers to attend the second-hand stores to review the records 
by replacing those procedures with a system of electronic 
collection and reporting of information by the dealers. 

[4] On April 26, 2004, the City replaced the former by-law 
regulating second-hand shops with By-Law 46-2004, which 
requires that comprehensive electronic records be maintained 
and transmitted to police at least daily, and in some cases in 
real time. The impugned provisions, found in Schedule "A" to 
the by-law, are as follows. 

10. No second hand dealer shall permit the acquisition of a 
second hand good unless a record respecting the second 
hand good is created at the time of acquisition that 
includes the following particulars: 

a. Date and time of acquisition 


c. The identity of the person from whom the second 
hand good was acquired including each of the 
following: 

i. Name; 

ii. Gender; 

iii. Date of birth; 


iv. Residential address; 
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v. Telephone number; and 


vi. Approximate height 

d. Personal identification to verify the person's 
identification ... in accordance with section 

15 . . . 


15. For the purposes of paragraph 10(d) ... a second 

hand dealer must review an original, current, valid 
copy of at least three of the following types of 
personal identification, one of which must include a 
photograph of the person from whom the second hand 
good is acquired: 

a. Driver's licence issued by a province or 
territory of Canada including a photograph of the 
person; 

b. Birth certificate issued by a province or 
territory of Canada; 

c. Canadian passport including a photograph of the 
person; 

d. Canadian citizenship card including a photograph 
of the person; 

e. Certificate of Indian Status issued by the 
government of Canada; [page405] 

f. Conditions Release card issued by the government 
of Canada; 

g. Canadian Armed Forces identification card; and 

h. "Bring Your Identification" card issued by the 
Alcohol and Gaming Commission. 
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20. Each second hand dealer shall transmit to Durham 
Regional Police Service as soon as is practicable 
but, in any event, no less frequently than weekly, 
copies of the records contemplated by sections 10, 
12 and 13 of this Schedule. 


22. For the purposes of section 21 of this Schedule, the 
following are the standards that the City Clerk may 
prescribe for a particular second hand dealer, at 
any time during the term of the licence and to the 
City Clerk's satisfaction: 

a. Daily transmission of each record to Durham 
Regional Police Service, provided, however, that 
in the event that the second hand dealer is 
determined by a court of competent jurisdiction 
to have failed to comply with any provision of 
this Schedule, the City Clerk may require real 
time transmission of each such record; 

b. Maintenance of each record in a particular 
digitized electronic format capable of 
transmission via the internet within a secure 
environment including 128-bit encryption; 


f. Payment on a monthly basis in the manner from 
time to time prescribed by the City Clerk of a 
fee up to $1.00 for each record required pursuant 
to section 10 and 12 of this Schedule . . . 

[5] The by-law was enacted under s. 150(1) of the Municipal 
Act, 2001, S.O. 2001, c. 25, which provides that a municipality 
may license, regulate and govern any business wholly or partly 
carried on within the municipality. Section 150(2) of the Act 
provides that a municipality may only exercise its licensing 
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powers for one or more of three purposes, namely health and 
safety, nuisance control and consumer protection. 

[6] Schedule "B" to the by-law sets out the City's 
explanation of its reasons for licensing. Although the City 
makes reference to health and safety and nuisance control, it 
relies primarily on the consumer protection purpose as follows: 

The City of Oshawa has chosen to licence [sic], regulate and 
govern owners of second hand goods and salvage yard to 
enhance and encourage equal, fair and courteous treatment of 
customers, protect the property of customers, ensure products 
made available for resale are not stolen, promote 
accountability, and support proper and good business 
practices. [page406] 

This reason relates to consumer protection as licensing and 
regulation aim to prevent, mitigate or redress losses to, or 
practices which might negatively impact on second hand goods 
and salvage yard owners and members of the public. 

[7] The appellant Cash Converters Canada Inc. is the Canadian 
franchisor or the Cash Converters chain of second-hand stores. 
The appellant 1151245 is a Cash Converters franchisee and 
carries on business as a licensed dealer of second-hand goods 
in the City of Oshawa. The appellants brought an application to 
quash the provisions of the by-law set out above on the ground 
that they exceed the statutory and constitutional authority of 
the municipality. The appellants also argued that the impugned 
provisions conflict with both federal and provincial privacy 
legislation and that they are discriminatory insofar as they 
apply only to some dealers of second-hand goods. Finally, the 
appellants submitted that the transaction fee is invalid 
because it exceeds the cost of administering and enforcing the 
by-law. 

[8] The application judge rejected all of the appellants' 
arguments. He held that the by-law was properly rooted in the 
province's property and civil rights power and was not in 
relation to criminal law; that it was authorized under s. 150 
of the Municipal Act, 2001; and that it was not discriminatory. 
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He further held that the by-law did not conflict with federal 
or provincial privacy laws, and that the challenge to the 
transaction fee was premature. 

[9] On appeal to this court, the appellants maintain that the 
by-law exceeds the city's legislative competence and violates 
provincial privacy legislation. The appellants also maintain 
that the transaction fee is not authorized. The appellants do 
not appeal the application judge's findings that the by-law was 
properly grounded in the province's power over property and 
civil rights and that it was not discriminatory. 

[10] The Attorney General intervened in the application in 
support of the constitutionality of the provisions. As no 
constitutional issue was raised on appeal, the Attorney General 
did not intervene before this court. The Information and 
Privacy Commissioner of Ontario intervened in the appeal as a 
friend of the court. 

Issues 

[11] The appellants challenge three conclusions reached by 
the application judge as the basis for upholding the validity 
of the by-law and raises them as issues on this appeal: 

[page4 07] 

(1) Is the by-law authorized under the Municipal Act, 2001? 

(2) Does the by-law conflict with s. 28(2) of the Municipal 
Freedom of Information and Privacy Protection Act, 

R.S.O. 1990, c. M.56? 

(3) Is the transaction fee authorized under the Municipal 
Act, 2001? 

Analysis 

(1) Is the by-law authorized under s. 150(2) of the 
Municipal Act, 2001 as "consumer protection" 
legislation? 
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[12] Subsections 150(1) and (2) of the Municipal Act, 2001 
provide: 

150(1) Subject to the Theatres Act and the Retail Business 
Holidays Act, a local municipality may license, regulate and 
govern any business wholly or partly carried on within the 
municipality even if the business is being carried on from a 
location outside the municipality. 

(2) Except as otherwise provided, a municipality may only 
exercise its licensing powers under this section, including 
imposing conditions, for one or more of the following 
purposes: 

1. Health and safety. 

2. Nuisance control. 

3. Consumer protection. 

Although in Schedule "B" to the by-law, titled, "Explanation of 
Reasons for Licensing", the city relies on all three purposes 
to support the by-law, on this application, it says that the 
essential purpose of the by-law is consumer protection. 

[13] In her affidavit, the deputy city clerk states that the 
record-keeping requirements imposed on second-hand dealers by 
the impugned by-law and its predecessor by-laws are: 

. . . integral to its consumer protection objective as they 

are regulatory in nature and effect and are aimed at the 
suppression of conditions that may lead to the commission of 
crimes. Specifically, the identification of the person from 
whom a second hand dealer acquires a second hand good, the 
matching of that information to particulars of the second 
hand good acquired and the collection of the record on behalf 
of the city are intended to discourage unscrupulous 
individuals from transacting business with second hand 
dealers. These measures are intended to protect second hand 
dealers as purchasers of second hand goods and to also 
protect the dealers' customers. 
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[14] The deputy clerk also points to timely and effective 
assistance to dealers and their customers where the dealer 
acquires [page408] and resells a stolen good as an ancillary 
benefit of the record collection function. 

[15] She then states that the effectiveness of the record 
collection function is directly related to the consumer 
protection objective of the by-law because vendors of second¬ 
hand goods "are less likely to be unscrupulous if they know 
the records are being collected in a timely and effective 
fashion". She identifies para. 22(a) of the impugned by-law, 
which is the paragraph that allows the city clerk to require a 
dealer to transmit the records to the police daily or in some 
circumstances, in real time, as a provision directly aimed at 
improving the record collection component of the record-keeping 
requirements. 

[16] In other words, the city justifies the new by-law on the 
same basis as the one it replaced, as consumer protection 
legislation that protects dealers and their customers by 
collecting information about the vendors of second-hand goods. 
It is the collection of this information that deters those who 
deal in stolen property from trying to sell such goods to 
licensed dealers. The new features of the by-law enhance or 
improve the information collection function and therefore the 
consumer protection purpose of the by-law. 

[17] The appellants' objection to the new licensing 
conditions is that dealers are now obliged to collect personal, 
private information about the vendor of the second-hand goods, 
including a photograph and three pieces of official 
identification that many people would not ordinarily carry, and 
to transmit that information electronically to the police at 
least daily if not in real time. The appellants state that in 
this way, "the by-law gives the police access to sensitive 
profiling information on a targeted, partly low-income group of 
consumers, for unlimited uses including criminal investigation 
and prosecution, without search warrant protection, judicial 
supervision or any legal safeguards whatsoever". 
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[18] The appellant 1151245 Ontario Inc. is the Oshawa 
franchisee of the Cash Converters group of stores. These stores 
buy and sell second-hand goods. They are not pawn-brokers nor 
do they provide pay-day loans. Of the over 28,000 items the 
Oshawa franchisee purchased in 2003, 30 items valued at 
approximately $1,200 were seized in connection with police 
investigations, and the store was not told whether any of these 
items was later found to be stolen. The city adduced no 
evidence of any actual problem involving the purchase and sale 
of stolen goods by second-hand dealers. 

[19] The appellants submit that the new by-law is not 
intended to protect consumers, but rather to assist the police 
in [page409] investigating and prosecuting crimes related to 
stolen property. The evidence is that a software dealer called 
BWI promoted the system described in the by-law for use by the 
city and the local police. Its system allows the police to 
collect for their own use the data required by the by-law about 
each person who sells any second-hand good to a dealer. The 
fees proposed to be charged for each transmittal are to defray 
the cost of the system to the city. 

[20] The proper approach to the interpretation of municipal 

powers has recently been discussed by the Supreme Court and 
followed by this court in such cases as 114957 Canada Lte 
(Spraytech, Socit d'arrosage) v. Hudson (Town), [2001] 2 

S.C.R. 241, [2001] S.C.J. No. 42; Croplife Canada v. Toronto 

(City) (2005), 75 O.R. (3d) 357, [2005] O.J. No. 1896 

(C.A.), leave to appeal denied [2005] S.C.C.A. No. 329; 

Toronto Taxi Alliance Inc. v. Toronto (City) (2005), 77 O.R. 

(3d) 721, [2005] O.J. No. 5460 (C.A.); United Taxi Drivers' 

Fellowship of Southern Alberta v. Calgary (City), [2004] 1 

S.C.R. 485, [2004] S.C.J. No. 19. The question whether a by-law 

is ultra vires the jurisdiction of the enacting municipality is 
a question of law which is reviewed on the standard of 
correctness. However, in determining the question, courts are 
to take a broad and purposive approach to the construction and 
interpretation of municipal powers. See United Taxi at para. 6. 

[21] It is common ground that under the 2001 version of the 
Municipal Act pursuant to which this by-law was passed, the 
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municipality's licensing power can be exercised only for the 
three purposes set out in s. 150(2) . In Toronto Taxi, the 
application judge [at para. 50] had concluded that the city had 
not shown that Toronto's new taxi cab licensing by-law was 
enacted for the purposes of health and safety and consumer 
protection as asserted by the city and that the real purpose 
was to "re-engineer the taxi-cab industry in order to eliminate 
middlemen and to redistribute revenues generated by the 
industry in favour of active participants". This court 
disagreed with the narrow approach taken by the application 
judge. The court reviewed the Task Force Report that led to the 
enactment of the by-law and concluded that the report provided 
both a factual basis and a rational connection between the 
means chosen to overhaul the taxi licensing system and the 
health and safety and consumer protection objectives of the 
city. The court acknowledged that these objectives would only 
be indirect effects of the new system, but deferred to the 
municipality on the issue of the potential effectiveness of its 
legislative initiatives. [page410] 

[22] In my view, a similar approach should be taken in this 
case. I agree with the applicants that there is no suggestion 
that the former licensing by-law was ineffective or that the 
new and much more onerous provisions regarding the collection 
and transmittal to the police of personal information about 
vendors of second-hand goods is a necessary addition to the by¬ 
law for the consumer protection purpose. It appears that 

what drove the adoption of this new licensing by-law was the 
initiative of the BWI software vendor together with the desire 
of the police to be able to obtain this information for their 
database electronically without attending personally at the 
dealers' premises. 

[23] However, the fundamental premise that collection of 
information about the goods and the vendors may deter 
unscrupulous vendors from attempting to sell stolen goods can 
be seen as a form of consumer protection by helping to keep 
stolen goods out of the marketplace and possibly thereby 
deterring those who may be inclined to steal goods for that 
purpose. As this court stated in Toronto Taxi, referring to the 
Supreme Court of Canada decision in Nanaimo (City) v. Rascal 
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Trucking Ltd., [2000] 1 S.C.R. 342, [2000] S.C.J. No. 14, "A 

reviewing court should not second-guess the municipality as to 
whether the by-law will be more or less effective in achieving 
the intended purpose or purposes" (para. 46). 

[24] Giving "consumer protection" a broad and generous 
interpretation that allows the municipality to achieve its 
legitimate interests (see Croplife at para. 37), I am satisfied 
that the enactment of this by-law fell within the 
municipality's authority and is not ultra vires. I would 
therefore not give effect to this ground of appeal. 

(2) Does the by-law conflict with s. 28(2) of the Municipal 
Freedom of Information and Privacy Protection Act? 

[25] Under s. 14 of the Municipal Act, 2001, to the extent of 
any conflict with a provincial or federal Act or regulation, a 
by-law is "without effect". Section 28(2) of the Municipal 
Freedom of Information and Protection of Privacy Act ("MFIPPA") 
provides: 

28(2) No person shall collect personal information on 
behalf of an institution [which includes a municipality: s. 

2] unless the collection is expressly authorized by statute, 
used for the purposes of law enforcement or necessary to the 
proper administration of a lawfully authorized activity. 

[26] The appellants submit that the provisions of the by-law 
that mandate the collection of personal information about 
vendors of goods to licensed second-hand goods dealers and the 
daily [page411] transmission of that information electronically 
to the police, conflict with s. 28(2). 

[27] The Information and Privacy Commissioner of Ontario 
intervened on the appeal as friend of the court, for the 
purposes of providing the court with the history of privacy 
legislation, the role of the Commissioner under that 
legislation and the case law and jurisprudence on privacy 
issues, including the interpretation and application of MFIPPA. 
In that role, the Commissioner took no position on the specific 
question to be decided by the court. 
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[28] The Commissioner has recognized expertise in the 
interpretation and application of the statutes relating to 
personal information and the protection of privacy. The 
Commissioner is given primary responsibility under the privacy 
statutes (MFIPPA, Freedom of Information and Protection of 
Privacy Act, R.S.O. 1990, c. F.31 ("FIPPA")) for supervising 
compliance. Most frequently, privacy issues arise by way of a 
complaint relating to the collection of personal information by 
or on behalf of a government or institution. In most cases, 
therefore, it is the Commissioner, not the courts, who 
determines whether the collection of private information 
contravenes MFIPPA, and if so, orders the information 
destroyed. Where collection is authorized under s. 28(2), the 
Commissioner may still determine whether the information has 
been properly collected in accordance with other provisions of 
the Act and make appropriate orders. 


[29] The right to privacy of personal information is 
interpreted in the context of the history of privacy 
legislation in Canada and of the treatment of that right by the 
courts. The Supreme Court of Canada has characterized the 
federal Privacy Act, R.S.C. 1985, c. P-21 as quasi¬ 
constitutional because of the critical role that privacy 
plays in the preservation of a free and democratic society. In 
Lavigne v. Canada (Office of the Commissioner of Official 
Languages), [2002] 2 S.C.R. 773, [2002] S.C.J. No. 55, Gonthier 

J. observed that exceptions from the rights set out in the act 
should be interpreted narrowly, with any doubt resolved in 
favour of preserving the right and with the burden of 
persuasion on the person asserting the exception (at paras. 
30-31). In Dagg v. Canada (Minister of Finance), [1997] 2 

S.C.R. 403, [1997] S.C.J. No. 63, the court articulated the 

governing principles of privacy law including that protection 
of privacy is a fundamental value in modern democracies and is 
enshrined in ss. 7 and 8 of the Charter, and privacy rights are 
to be compromised only where there is a compelling state 
interest for doing so (at paras. 65, 66 and 71). And in H.J. 
Heinz Co. of Canada Ltd. v. Canada (Attorney General), [2006] 1 

S.C.R. 441, [2006] S.C.J. No. 13, [page412] Deschamps J. stated 

[at para. 26]: 
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[I]n a situation involving personal information about an 
individual, the right to privacy is paramount over the right 
of access to information, except as prescribed by the 
legislation. 

[30] In Ontario, the Williams Commission Report led to the 
enactment of FIPPA in 1987 and MFIPPA in 1991. The Williams 
Commission identified three specific concerns respecting 
government data banks: (1) where government collects personal 
information, the individual is unlikely to have an effective 
choice to refuse to supply the information; (2) because its 
activity is so broad, government holds very extensive personal 
information about individuals; (3) there is public anxiety 
about government agencies sharing their holdings of personal 
information and building comprehensive personal files on 
individuals (Public Government for Private People: The Report 
of the Commission on Freedom of Information and Protection of 
Individual Privacy/1980, Vol. 3 (Toronto: Queen's Printer, 

1980) at pp. 504-05) . The commission [at p. 667] concluded 
that: 

a privacy protection policy intended to preserve 
informational privacy would therefore attempt to restrict 
personal data-gathering activity to that which appears to be 
necessary to meet legitimate social objectives and would 
attempt to maximize the control that individuals are able to 
exert over subsequent use and dissemination of information 
surrendered to institutional records keepers. 

[31] This approach underlies the three standards for the 
collection of personal information that are set out in s. 28(2) 
of MFIPPA: the collection must be either expressly authorized 
by statute, used for the purposes of law enforcement, or 
necessary to the proper administration of a lawfully authorized 
activity. 

[32] In Rothmans, Benson & Hedges Inc. v. Saskatchewan, 

[2005] 1 S.C.R. 188, [2005] S.C.J. No. 1, the Supreme Court 

set out a two-pronged test to determine how to apply the 
paramountcy doctrine where federal and provincial legislation 
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overlaps: (1) can a person simultaneously comply with both 
provisions (the "impossibility of dual compliance" test), and 
(2) does the provincial provision frustrate Parliament's 
purpose in enacting the federal provision? In Croplife, supra, 
this court held that the same two-pronged test should be used 
to interpret and apply s. 14 of the Municipal Act, 2001 (at 
para. 63). 

[33] Applying that test, the application judge found that the 

by-law does not conflict with s. 28(2) of MFIPPA. He cited 
three rationales for his conclusion. He first found that the 
first prong of the test is met so long as the information is 
collected on consent. [page413] He also concluded, based on s. 
22(e) of Schedule "A" to the by-law, which provides that the 
City Clerk may prescribe procedures "to ensure compliance with 
MFIPPA . . .", that the by-law expressly anticipates and 

provides for compliance with privacy laws. He found that the 
second prong of the test was met because there was no evidence 
that the information transmission requirements of the by-law 
frustrated the legislative purpose of MFIPPA. Finally, he 
concluded that the collection of personal information by 
licensed second-hand dealers complies with s. 28(2) on the 
basis that it is "expressly authorized by statute", because the 
by-law is authorized by s. 150(2) of the Municipal Act, 2001. 

[34] It is conceded on the appeal that the application judge 

erred in law by finding that s. 28(2) does not apply where the 
information is collected on consent. Consent is not one of the 
three conditions set out in s. 28(2) that allow the collection 
of personal information by or on behalf of a municipality. This 
was observed by the Commissioner in Investigation I94-068P, 
Institution: Ministry of Community and Social Services, [1995] 
O.I.P.C. No. 534. In contrast, where the legislature wishes any 
aspect of the Act to operate based on consent it has so 
provided. See, for instance, the provisions regarding 
disclosure of certain information under s. 10(2), 14(1) (a) and 

32(b), the manner of collection under s. 29(1) or the use of 
certain information under s. 31(a). I also agree with the 
appellants that contrary to the observation of the application 
judge, there is evidence in the record that some people who 
sell second-hand goods require the proceeds to meet their daily 
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needs and therefore, when faced with the choice of providing 
the information or not selling the goods, cannot confidently be 
said to be giving their consent freely. 

[35] The application judge also erred in law when he found 
that the collection of personal information was "expressly 
authorized by statute" on the basis that the by-law itself was 
authorized under s. 150(2) . 

[36] The phrase "expressly authorized by statute" has been 
interpreted by the Commissioner to mean that the specific types 
of personal information collected be expressly described either 
in a statute or in a regulation that has been authorized by a 
general reference to the activity in a statute. See 
Investigation I95-030P, Institution: A College of Applied Arts 
and Technology, [1995] O.I.P.C. No. 546; Investigation 
I96-057M, Institution: A Board of Education, [1996] O.I.P.C. 

No. 449, at paras. 17-18. 

[37] For example, s. 9 of the Pawnbrokers Act, R.S.O. 1990, 
c. P.6 specifically obliges a pawnbroker to keep a book with 
the [page414] full name, address and description of the person 
who pawns an article sufficient to identify the person as well 
as details of the person's identification or a note that the 
person did not produce identification, and s. 13 requires 
pawnbrokers to make a daily report of the information to the 
chief of police or the person designated by by-law. There is no 
similar provision in the Municipal Act, 2001. The structure of 
the Act indicates that it was not the intention of the 
legislature to allow municipalities, simply by virtue of their 
power to enact by-laws, to determine the type of personal 
information that can be collected. 

[38] Section 28(2) also allows personal information to be 
collected on behalf of an institution if the information is 
"used for the purposes of law enforcement". Of significant 
concern in this case is the wholesale transmission to the 
police of a significant amount of personal information about 
individuals. This transmission occurs before there is any basis 
to suspect that the goods that were sold to the second-hand 
dealer were stolen and is made with no limit as to its use by 
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the police or by those to whom the police may share the 
information. Although some of the information collected may 
ultimately be used for law enforcement, the purpose of the by¬ 
law and its intent in obliging vendors of second-hand goods 
to disclose so much personal information and transmitting all 
of it to the police is for consumer protection and not law 
enforcement. 

[39] The City's main position on the appeal is that the 
reason the by-law does not conflict with s. 28(2) of the MFIPPA 
is because it meets the third criterion of the section: the 
collection of the personal information under the by-law is 
"necessary to the proper administration of a lawfully 
authorized activity", that is, the administration of the 
licensing of second-hand goods dealers. 

[40] Again, the jurisprudence developed by the Privacy 
Commissioner interpreting this provision is both helpful and 
persuasive of the proper approach to be taken by the courts as 
well. In cases decided by the Commissioner's office, it has 
required that in order to meet the necessity condition, the 
institution must show that each item or class of personal 
information that is to be collected is necessary to properly 
administer the lawfully authorized activity. Consequently, 
where the personal information would merely be helpful to the 
activity, it is not "necessary" within the meaning of the Act. 
Similarly, where the purpose can be accomplished another way, 
the institution is obliged to choose the other route. 

[41] The Commissioner's approach in complaints that come 
before her office is to examine in detail the types of 
information [page415] being collected and to determine whether 
each type is necessary for the collecting institution's 
activity. For example, in Re Toronto Community Housing Corp., 
[2004] O.I.P.C. No. 196, the Commissioner received a 
complaint from a tenant that the housing corporation was 
requiring tenants who wanted parking stickers to provide copies 
of vehicle insurance and ownership papers which the tenant said 
was not authorized by the lease. The corporation justified its 
action because it wanted to address problems of break-ins, 
vandalism and illegally parked cars. These problems were caused 
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by tenants who abused the parking system by renting out spaces 
to non-residents who then gained access to the building and 
parked in other residents' allocated parking spots. Also people 
were vandalizing the entry system mechanism, which then 
required costly repairs. 

[42] The Commissioner considered individually the 
requirements to provide vehicle ownership documentation and 
vehicle insurance verification. The Commissioner determined 
that the ownership documents were necessary so that corporation 
staff could see that cars parked in the garage were owned by 
the tenants themselves. However, the Commissioner was not 
satisfied that the corporation needed the insurance information 
to properly administer the parking program and found that 
collection of the insurance information was not in compliance 
with s. 28(2) of the Act. 

[43] The same approach is taken by other provincial privacy 
commissions. For example, in Re Rick Arsenault Enterprises 
Inc., [2005] A.I.P.C.D. No. 45, the Alberta Information and 
Privacy Commissioner received a complaint that a Canadian Tire 
store, a provincially regulated organization under the 
jurisdiction of the Commissioner, had refused to complete a 
return of goods without obtaining certain personal information 
including the driver's licence number of the person returning 
the goods. As in the case on appeal, the stated purpose of 
collecting the information was to deter fraud. The evidence was 
that the store acknowledged that simply authenticating and 
confirming the identity of the individual returning the goods 
was sufficient for their purposes. The commission viewed this 
as a concession that the collection and retention of driver's 
licence numbers was not necessary for deterring fraud and 
therefore was not permitted under the Act. See also Re K.E. 
Gostlin Enterprises Ltd., [2005] B.C.I.P.C.D. No. 18. 

[44] The intervenor provided the court with many examples of 
decisions of the Ontario Commissioner under the necessity 
criterion where the Commissioner examined each piece or 
category of personal information being collected by the public 
institution and [page416] the reason for collecting it, and 
determined for each whether that collection was necessary in 
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order to properly administer the activity that the institution 
was carrying on. If it was not, the institution was prohibited 
from collecting the information. See for example: Institution: 

A Public School Board, [1994] O.I.P.C. No. 457; Institution: A 
College of Applied Arts and Technology, supra; Institution: A 
Board of Education, supra; Institution: Ministry of Natural 
Resources, [1994] O.I.P.C. No. 447; Re Sarnia Police Service, 
[2005] O.I.P.C. No. 28; Institution: Ministry of Housing, 

[1995] O.I.P.C. No. 315; Institution: A Municipality, [1993] 
O.I.P.C. No. 381; Re Regional Municipality of Niagara, [2004] 
O.I.P.C. No. 261. 

[45] In my view, this same approach to the interpretation and 
application of the necessity criterion in s. 28(2) ought to be 
employed by the court. The Commissioner's approach is both 
logical and effective in implementing the purposes of the 
privacy legislation. By using the same approach, the effect is 
to apply the Act in the same way whether an issue arises by 
complaint to the commission or in this context, where the court 
is asked to determine a conflict between, in this case, a by¬ 
law and MFIPPA. 

[46] Using that approach, the issue is whether the city has 
satisfied its onus to demonstrate that both the collection of 
all of the information and identification required by the by¬ 
law, as well as the daily transmission of that information 

to the police for storage in their data bank, is necessary for 
an effective consumer protection regime to license second-hand 
dealers that deters people from dealing in stolen goods. Both 
must be justified because it is clear that the by-law is 
structured to operate as a co-ordinated scheme that includes 
both the collection and the daily transmission of all the 
information to the police for storage in their data bank. 

[47] In her affidavit filed on behalf of the city, the Deputy 
City Clerk deposes that in a 2003 report for the city by its 
Commissioner of Corporate Services, the Commissioner identified 
two issues, manual record-keeping and the burden on the police, 
as reasons to consider electronic-computerized procedures to 
improve the enforcement of the by-law then in existence. 
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[48] The Deputy City Clerk states that the collection of 
identity information from vendors of second-hand goods is aimed 
at suppressing crime and is intended to discourage unscrupulous 
people from transacting business with second-hand dealers. If 
such people know that the records are being collected in a 
timely and effective fashion, they are less likely to be 
unscrupulous. [page417] 

[49] The effect of this evidence is that the new provisions 
are intended to improve the old system by modernizing the 
recording of the information using computers and by making the 
system easier for the police to administer because they receive 
the information electronically on a daily basis without 
travelling to the second-hand stores. However, it is clear that 
there is no attempt to say that the new provisions are 
necessary for administering the licensing system or for its 
effectiveness. In contrast, in Toronto Taxi Alliance Inc. v. 
Toronto (City), supra, the city had two task force reports that 
discussed the problem with taxi licenses and how the new by-law 
would address the problem. 

[50] The appellants point out that there is no evidence to 
suggest that there is a growing problem in the municipality 
regarding the sale of stolen goods to second-hand dealers. On 
the contrary, there were only 30 suspected stolen items with a 
total value of $1,200, out of the 28,000 items dealt with by 
the Oshawa franchisee in 2003. Nor is there evidence that 
unscrupulous persons are more deterred by the electronic 
collection and transmission of personal information than by 
manual collection and transmission to the police. 

[51] The effect of the new by-law is to facilitate the 
collection and electronic recording of detailed, identifying 
information about persons, mostly innocent but some 
unscrupulous, including their photograph and details of three 
pieces of identification as well as the time of their visit to 
the store and the nature of the goods offered for sale. This 
information is then transmitted and stored in a police database 
and available for use and transmission by the police without 
any restriction and without any judicial oversight. The intent 
of MFIPPA is to ensure that the collection and retention of 
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private information is strictly controlled and justified. 

[52] Based on the evidence in this application, the city has 
not demonstrated that the impugned provisions of the new by-law 
that mandate the collection and electronic transmission to 
police of detailed personal information about vendors of 
second-hand goods, is necessary for an effective consumer 
protection regime to license second-hand dealers. Given my 
conclusions that the impugned provisions in the new by-law do 
not come within the exceptions in s. 28(2) of MFIPPA, I am of 
the view that the application judge erred in law in his 
application of the Rothman's test. 

[53] In this application, the city effectively took an "all 

or nothing approach" to the by-law, and did not seek to justify 
the provisions clause by clause. As a result, I would declare 
the challenged [page418] sections of Schedule A to the by-law: 
ss. 10(c), (d), 15, 20, 22(a), and (b) to be "of no effect" 

under s. 14 of the Municipal Act, 2001. 

[54] This conclusion does not preclude the city from enacting 
a new second-hand goods dealers' licensing by-law with 
provisions regarding the collection and transmission of some 
personal information that it may well be able to justify under 
s. 28(2) . I would note that s. 46(a) of MFIPPA allows the 
Commissioner to "offer comment on the privacy protection 
implications of proposed programs of institutions". There is 
much merit, in my view, for a city to make use of this 
provision to have any proposed new by-law vetted through a 
detailed examination of each provision and the necessity for it 
by the Commissioner at first instance, rather than by a court. 
The Commissioner has both the expertise and the experience in 
addressing these types of issues and can do so in a more 
efficient and cost-effective manner than a court. 

(3) Is the transaction fee authorized under the Act? 

[55] Section 22 (f) of the by-law imposes a fee on licensed 
second-hand goods dealers of up to $1.00 per transaction. The 
city relies on s. 150(8) of the Act, which allows the city to 
impose "special conditions" for a business license, and on s. 


2007 ONCA 502 (CanLII) 


150(9) that restricts the total fees that can be charged for a 
license to the "costs directly related to the administration 
and enforcement of the by-law. . .". The appellants challenge 

s. 22(f) on the basis that it does not specifically authorize a 
volumetric fee as required by the Supreme Court of Canada in 
three cases, Kirkpatrick v. Maple Ridge (District), [1986] 2 
S.C.R. 124, [1986] S.C.J. No. 47, 30 D.L.R. (4th) 431; Montral 

(City) v. Civic Parking Centre Ltd., [1981] 2 S.C.R. 541, 

[1981] S.C.J. No. 96; Longueil Navigation Co. v. Montral 
(City) (1888), 15 S.C.R. 566, [1888] S.C.J. No. 28. 

[56] The application judge was not referred to these Supreme 
Court cases and decided the issue based on the application of 
s. 150 (9) . 

[57] As I would declare of no effect the sections that mandate 
the transmission of the collected personal information to the 
police, the transaction fee provision becomes moot on this 
appeal. Furthermore, if the city were to reintroduce a licensing 
by-law that does not conflict with s. 28(2) of MFIPPA, it will 
do so under the new Municipal Act that came into effect on 
January 1, 2007. Under the new provisions, s. 150(2) of the Act 
has been repealed and replaced with new licensing powers and s. 
150(9) has been repealed and replaced with new provisions 
[page419] regarding licensing fees. In those circumstances, it 
is unnecessary to address this issue. [See Note 1 below] 

Result 

[58] In the result, I would allow the appeal, set aside the 
order of the application judge and declare ss. 10(c) and (d), 

15, 20, 22(a) and (b) of the by-law of no effect with costs of 
the appeal to the appellants on the partial indemnity scale 
fixed at $25,000 inclusive of disbursements and GST, and costs 
of the original application fixed in the amount of $20,000 
inclusive of disbursements and GST. 


Appeal allowed. 


Notes 
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Note 1: As the amended Municipal Act (in force January 1, 

2007) no longer contains s. 150(2), any replacement licensing 
by-law may also undergo a different analysis regarding 
compliance with s. 28(2) of MFIPPA in relation to the use of the 
information for law enforcement purposes. 
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put against them — Whether named persons deprived 
of their right to life, liberty and security of person in 
accordance with principles of fundamental justice — If 
not, whether limit imposed on named persons’ consti¬ 
tutional right justifiable — Canadian Charter of Rights 
and Freedoms, ss. 1, 7. 


Constitutional law — Charter of Rights — Arbi¬ 
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— Immigration — Removal — Detention of foreign 
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d’un certificat attestant qu’ils sont interdits de territoire 
au Canada pour raison de securite — La mise en deten¬ 
tion sans mandat ou I’absence de controle de la detention 
pendant 120 jours suivant la confirmation judiciaire du 
caractere raisonnable du certificat violent-elles le droit 
a la protection contre la detention arbitraire? — Dans 
I’affirmative, cette violation est-elle justifiee? — Charte 
canadienne des droits et libertes, art. 1, 9, 10c). 
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ment cruel et inusite — Justice fondamentale — Immi¬ 
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renvoi — Resident permanent et etrangers detenus a la 
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a de severes conditions de mise en liberte pendant une 


2007 SCC 9 (CanLII) 



[2007] 1 R.C.S. 


CHARKAOUI C. CANADA 


353 


unusual treatment or is inconsistent with principles of 
fundamental justice — Canadian Charter of Rights and 
Freedoms, ss. 7, 12. 

Constitutional law — Charter of Rights — Right to 
equality — Immigration — Removal — Whether depor¬ 
tation scheme applicable only to non-citizens infringes 
equality rights — Canadian Charter of Rights and 
Freedoms, s. 15(1). 

Constitutional law — Rule of law — Immigration 

— Removal — Permanent resident and foreign nationals 
detained following issuance of certificates stating that 
they are inadmissible to Canada on grounds of security 

— Judge’s determination on reasonableness of certifi¬ 
cate final — Whether unavailability of appeal infringes 
rule of law — Whether rule of law prohibits automatic 
detention or detention on basis of executive decision. 

Immigration law — Inadmissibility and removal 

— Permanent resident and foreign nationals detained 
following issuance of certificates stating that they 
are inadmissible to Canada on grounds of security 

— Whether scheme under which certificates issued and 
detentions ordered constitutional — Canadian Charter 
of Rights and Freedoms, ss. 1, 7, 9, 10(c), 12, 15 — Immi¬ 
gration and Refugee Protection Act, S. C. 2001, c. 27, ss. 
33, 77 to 85. 

The Immigration and Refugee Protection Act 
(“.IRPA ”) allows the Minister of Citizenship and 
Immigration and the Minister of Public Safety and 
Emergency Preparedness to issue a certificate declaring 
that a foreign national or permanent resident is inadmis¬ 
sible to Canada on grounds of security, among others (s. 
77), and leading to the detention of the person named 
in the certificate. The certificate and the detention are 
both subject to review by a judge of the Federal Court, 
in a process that may deprive the person of some or all 
of the information on the basis of which the certificate 
was issued or the detention ordered (s. 78). Once a cer¬ 
tificate is issued, a permanent resident may be detained, 
and the detention must be reviewed within 48 hours; 
in the case of a foreign national, the detention is auto¬ 
matic and that person cannot apply for review until 120 
days after a judge determines the certificate to be rea¬ 
sonable (ss. 82-84). The judge’s determination on the 
reasonableness of the certificate cannot be appealed or 
judicially reviewed (s. 80(3)). If the judge finds the cer¬ 
tificate to be reasonable, it becomes a removal order, 
which cannot be appealed and which may be immedi¬ 
ately enforced (s. 81). 


longue periode — La loi impose-t-elle un traitement 
cruel et inusite ou est-elle incompatible avec les princi- 
pes de justice fondamentale? — Charte canadienne des 
droits et libertes, art. 7, 12. 

Droit constitutionnel — Charte des droits — Droit a 
Pegalite — Immigration — Renvoi — Un regime d’expul- 
sion applicable seulement aux non-citoyens porte-t-il 
atteinte aux droits a Pegalite? — Charte canadienne des 
droits et libertes, art. 15(1). 

Droit constitutionnel — Primaute du droit — Immi¬ 
gration — Renvoi — Resident permanent et etrangers 
detenus a la suite de la delivrance de certificats attes¬ 
tant qu’ils sont interdits de territoire au Canada pour 
raison de securite — Decision du juge sur le caractere 
raisonnable du certificat definitive — L’absence de droit 
d’appel est-elle contraire a la primaute du droit? — La 
primaute du droit interclit-elle la detention automatique 
ou la detention fonclee sur une decision de Pexecutif? 

Droit de I’immigration — Interdiction de territoire et 
renvoi — Resident permanent et etrangers detenus a la 
suite de la delivrance de certificats attestant qu’ils sont 
interdits de territoire au Canada pour raison de securite 
— Le regime regissant la delivrance de certificats et la 
detention est-il constitutionnel? — Charte canadienne 
des droits et libertes, art. 1, 7, 9, 10c), 12, 15 — Loi sur 
I’immigration et la protection des refugies, L.C. 2001, 
ch. 27, art. 33, 77 a 85. 

La Loi sur I’immigration et la protection des refugies 
(« LI PR ») permet au ministre de la Citoyennete et de 
lTmmigration et au ministre de la Securite publique et 
de la Protection civile de delivrer un certificat attestant 
qu’un etranger ou un resident permanent est interdit de 
territoire au Canada, notamment pour raison de secu¬ 
rite (art. 77), et entrainant la detention de la personne 
designee dans le certificat. Le certificat et la detention 
sont assujettis au controle d’un juge de la Cour federale, 
effectue selon des regies qui peuvent priver la personne 
de l’acces a la totalite ou a une partie des renseigne- 
ments sur la foi desquels le certificat a ete delivre ou 
sa detention ordonnee (art. 78). Apres la delivrance du 
certificat, un resident permanent peut etre mis en deten¬ 
tion, et sa detention doit etre controlee dans un delai 
de 48 heures; dans le cas d’un etranger, la detention est 
automatique et une demande de controle ne peut etre 
presentee que 120 jours apres la confirmation par un 
juge du caractere raisonnable du certificat (art. 82-84). 
La decision du juge sur le caractere raisonnable du cer¬ 
tificat n’est pas susceptible d’appel ou de controle judi- 
ciaire (par. 80(3)). Le certificat considere raisonnable 
par le juge devient une mesure de renvoi, qui est sans 
appel et peut etre executee immediatement (art. 81). 
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Certificates of inadmissibility have been issued by 
the Ministers against the appellants C, H and A. While 
C is a permanent resident, H and A are foreign nation¬ 
als who had been recognized as Convention refugees. 
All were living in Canada when they were arrested 
and detained on the basis of allegations that they con¬ 
stituted a threat to the security of Canada by reason 
of involvement in terrorist activities. C and H were 
released on conditions in 2005 and 2006 respectively, 
but A remains in detention. Both the Federal Court and 
the Federal Court of Appeal upheld the constitutional 
validity of the IRPA’s certificate scheme. 

Held : The appeals should be allowed. 

(1) Procedure for determining reasonableness of cer¬ 
tificate and for review of detention 

The procedure under the IRPA for determining 
whether a certificate is reasonable and the detention 
review procedures infringe s. 7 of the Charter. While 
the deportation of a non-citizen in the immigration 
context may not in itself engage s. 7, features associ¬ 
ated with deportation may do so. Here, s. 7 is clearly 
engaged because the person named in a certificate faces 
detention pending the outcome of the proceedings and 
because the process may lead to the person’s removal 
to a place where his or her life or freedom would be 
threatened. Further, the IRPA’s impairment of the 
named person’s right to life, liberty and security is not 
in accordance with the principles of fundamental jus¬ 
tice. The procedure for determining whether a certifi¬ 
cate is reasonable and the detention review procedure 
fail to assure the fair hearing that s. 7 requires before 
the state deprives a person of this right. [13-14] [17-18] 
[65] 

The right to a fair hearing comprises the right to a 
hearing before an independent and impartial magistrate 
who must decide on the facts and the law, the right to 
know the case put against one, and the right to answer 
that case. While the IRPA procedures properly reflect 
the exigencies of the security context, security con¬ 
cerns cannot be used, at the s. 7 stage of the analysis, to 
excuse procedures that do not conform to fundamental 
justice. Here, the IRPA scheme includes a hearing and 
meets the requirement of independence and impartial¬ 
ity, but the secrecy required by the scheme denies the 
person named in a certificate the opportunity to know 
the case put against him or her, and hence to challenge 
the government’s case. This, in turn, undermines the 
judge’s ability to come to a decision based on all the 
relevant facts and law. The judges of the Federal Court, 


Les ministres ont delivre des certificats d’interdic- 
tion de territoire contre les appelants C, H et A. C est 
un resident permanent, tandis que H et A sont des etran- 
gers qui ont obtenu le statut de refugie au sens de la 
Convention. Ils vivaient tous au Canada au moment de 
leur arrestation et de leur mise en detention sur le fon- 
dement delegations selon lesquelles ils constituaient 
une menace pour la securite du Canada en raison de 
leur participation a des activites terroristes. C et H ont 
ete liberes sous conditions en 2005 et 2006 respective - 
ment, mais A demeure detenu. La Cour federale et la 
Cour d’appel federale ont continue la validite constitu- 
tionnelle du regime de certificats etabli par la LIPR. 

Arret : Les pourvois sont accueillis. 

(1) Les procedures d’examen du caractere raisonna- 
ble d’un certificat et de controle de la detention 

Les procedures d’examen du caractere raisonnable 
d’un certificat et de controle de la detention etablies par 
la LIPR contreviennent a l’art. 7 de la Charte. Bien que 
l’expulsion d’un non-citoyen dans le contexte de l’im- 
migration n’enclenche peut-etre pas en soi 1’applica- 
tion de l’art. 7, certains elements rattaches a l’expulsion 
pourraient l’enclencher. En l’espece, il est clair que l’art. 
7 trouve application, parce que la personne designee 
dans un certificat peut etre mise en detention jusqu’a 
Tissue de la procedure et parce que le processus peut 
entrainer son renvoi vers une destination ou sa vie ou 
sa liberte seraient menacees. De plus, l’atteinte portee 
par la LIPR au droit a la vie, a la liberte et a la securite 
de la personne designee n’est pas conforme aux princi- 
pes de justice fondamentale. Les procedures d’examen 
du caractere raisonnable d’un certificat et de controle 
de la detention ne garantissent pas l’audition equita¬ 
ble requise par l’art. 7 lorsque l’Etat porte atteinte a ce 
droit. [13-14] [17-18] [65] 

Le droit a une audition equitable comprend le droit a 
une audition devant un magistrat independant et impar¬ 
tial, qui rend une decision fondee sur les faits et sur 
le droit, le droit de chacun de connaitre la preuve pro- 
duite contre lui et le droit d’y repondre. Bien que les 
procedures etablies par la LIPR tiennent compte, a bon 
droit, des exigences propres au contexte de la securite, 
les questions de securite ne peuvent servir a legitimer, 
a l’etape de l’analyse fondee sur l’art. 7, une procedure 
non conforme a la justice fondamentale. En l’occur- 
rence, le regime etabli par la LIPR inclut une audition et 
satisfait a l’exigence de 1’independance et de l’impartia- 
lite du juge, mais le secret requis par le regime empeche 
la personne designee de savoir ce qui lui est reproche 
et, partant, de contester la these du gouvernement. Ce 
qui a ensuite pour effet de miner la capacite du juge 


2007 SCC 9 (CanLII) 



[2007] 1 R.C.S. 


CHARKAOUI C. CANADA 


355 


who are required under the IRPA to conduct a search¬ 
ing examination of the reasonableness of the certifi¬ 
cate, in an independent and judicial fashion and on the 
material placed before them, do not possess the full 
and independent powers to gather evidence that exist in 
an inquisitorial process. At the same time, the person 
named in a certificate is not given the disclosure and the 
right to participate in the proceedings that characterize 
the adversarial process. The result is a concern that the 
judge, despite his or her best efforts to get all the rel¬ 
evant evidence, may be obliged, perhaps unknowingly, 
to make the required decision based on only part of the 
relevant evidence. Similar concerns arise with respect 
to the requirement that the decision be based on the law. 
Without knowledge of the information put against him 
or her, the person named in a certificate may not be in 
a position to raise legal objections relating to the evi¬ 
dence, or to develop legal arguments based on the evi¬ 
dence. If s. 7 is to be satisfied, either the person must be 
given the necessary information, or a substantial sub¬ 
stitute for that information must be found. The IRPA 
provides neither. [23] [27-31] [38] [45] [50-52] [61] [65] 


The infringement of s. 7 is not saved by s. 1 of the 
Charter. While the protection of Canada’s national 
security and related intelligence sources constitutes 
a pressing and substantial objective, and the non¬ 
disclosure of evidence at certificate hearings is ration¬ 
ally connected to this objective, the IRPA does not 
minimally impair the rights of persons named in certif¬ 
icates. Less intrusive alternatives developed in Canada 
and abroad, notably the use of special counsel to act on 
behalf of the named persons, illustrate that the govern¬ 
ment can do more to protect the individual while keep¬ 
ing critical information confidential than it has done in 
the IRPA. [66] [68] [70] [73] [85] [87] 


(2) Detention of foreign nationals 

The detention of foreign nationals without warrant 
does not infringe the guarantee against arbitrary deten¬ 
tion in s. 9 of the Charter. The triggering event for the 
detention of a foreign national is the signing under s. 
77 of the IRPA of a certificate stating that the foreign 
national is inadmissible on grounds of security, viola¬ 
tion of human or international rights, serious criminal¬ 
ity or organized criminality. The security ground is 
based on the danger posed by the named person, and 


de rendre une decision fondee sur l’ensemble des faits 
et du droit pertinents. Les juges de la Cour federale, 
qui sont tenus par la LIPR de proceder a un examen 
rigoureux du caractere raisonnable du certificat, de 
fagon independante et judiciaire et a partir des rensei- 
gnements dont ils disposent, ne sont pas investis de tous 
les pouvoirs independants de colliger les elements de 
preuve que leur confererait un processus inquisitoire. 
Par contre, la personne designee dans le certificat ne 
beneficie ni de la divulgation de la preuve ni du droit de 
participer a la procedure qui caracterisent un processus 
contradictoire. En consequence, on craint que le juge, 
en depit des efforts qu’il deploie pour obtenir toute la 
preuve pertinente, soit oblige — peut-etre sans le savoir 
— de rendre sa decision sur le fondement d’une partie 
seulement de la preuve pertinente. Des problemes sem- 
blables se posent quant au respect de l’exigence voulant 
que la decision soit fondee sur le droit. Ne sachant pas 
ce qui lui est reproche, il se peut que la personne desi¬ 
gnee dans le certificat ne soit pas en mesure de soule- 
ver une objection juridique contre un element de preuve 
ou de faire valoir des arguments de droit fondes sur la 
preuve. Pour respecter Part. 7, il faut soit communiquer 
les renseignements necessaires a l’interesse, soit trou- 
ver une autre fagon de l’informer pour 1’essentiel. La 
LIPR ne prevoit ni l’un ni l’autre. [23] [27-31] [38] [45] 
[50-52] [61] [65] 

La contravention a Part. 7 n’est pas validee par appli¬ 
cation de Particle premier de la Charte. Bien que la pro¬ 
tection de la securite nationale du Canada et des sources 
en matiere de renseignement constitue un objectif 
urgent et reel et que la non-communication d’elements 
de preuve dans le cadre d’une audition sur un certificat 
ait un lien rationnel avec cet objectif, la LIPR ne porte 
pas le moins possible atteinte aux droits des personnes 
designees dans un certificat. Les solutions moins atten- 
tatoires congues au Canada et a l’etranger, notamment 
le recours a un avocat special pour representer les per¬ 
sonnes designees, demontrent que le legislateur peut 
faire mieux qu’il ne 1’a fait dans la LIPR pour proteger 
les individus tout en preservant la conhdentialite des 
renseignements sensibles. [66] [68] [70] [73] [85] [87] 

(2) Detention des etrangers 

La detention sans mandat des etrangers ne viole 
pas les droits a la protection contre la detention arbi¬ 
trage garanti a Part. 9 de la Charte. L’evenement a 
l’origine de la detention d’un etranger est la signature, 
en vertu de Part. 77 de la LIPR, du certificat attestant 
que cet etranger est interdit de territoire pour raison 
de securite, pour atteinte aux droits humains ou inter- 
nationaux, grande criminalite ou criminalite organi- 
see. Le motif de la securite est base sur le danger que 
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therefore provides a rational foundation for the deten¬ 
tion. However, the lack of review of the detention of 
foreign nationals until 120 days after the reasonable¬ 
ness of the certificate has been judicially confirmed (s. 
84(2)) infringes the guarantee against arbitrary deten¬ 
tion in s. 9 of the Charter, which encompasses the right 
to prompt review of detention under s. 10(c) of the 
Charter. While there may be a need for some flexibil¬ 
ity regarding the period for which a suspected terrorist 
may be detained, this cannot justify the complete denial 
of a timely detention review. [88-89] [91] [93] 


The infringement of ss. 9 and 10(c) is not justified 
under s. 1 of the Charter. The IRPA provides permanent 
residents who pose a danger to national security with a 
mandatory detention review within 48 hours. It follows 
that denial of review for foreign nationals for 120 days 
after the certificate is confirmed does not minimally 
impair the rights guaranteed by ss. 9 and 10(c). [93-94] 


(3) Extended periods of detention 

While the s. 12 guarantee against cruel and unusual 
treatment cannot be used as a mechanism to challenge 
the overall fairness of a particular legislative regime, 
indefinite detention without hope of release or recourse 
to a legal process to procure release may cause psycho¬ 
logical stress and therefore constitute cruel and unusual 
treatment. The IRPA in principle imposes detention 
only pending deportation, but it may in fact permit 
lengthy and indeterminate detention, or lengthy peri¬ 
ods of detention subject to onerous release conditions. 
The principles of fundamental justice and the guarantee 
of freedom from cruel and unusual treatment require 
that, where a person is detained or is subject to oner¬ 
ous conditions of release for an extended period under 
immigration law, the detention or the conditions must 
be accompanied by a meaningful process of ongoing 
review that takes into account the context and circum¬ 
stances of the individual case. The person must be 
accorded meaningful opportunities to challenge his or 
her continued detention or the conditions of his or her 
release. [97-98] [105] [107] 


Extended periods of detention pending deportation 
under the certificate provisions of the IRPA do not vio¬ 
late ss. 7 and 12 of the Charter if accompanied by a 
process that provides regular opportunities for review 


represente la personne designee, et constitue un fonde- 
ment rationnel pour la detention. Toutefois, 1’absence 
de controle de la detention des etrangers avant que ne 
se soient ecoules 120 jours apres la confirmation judi- 
ciaire du caractere raisonnable du certificat (par. 84(2)) 
porte atteinte a la protection contre la detention arbi- 
traire garantie par l’art. 9 de la Charte, qui comprend 
le droit de faire controler promptement la legalite de la 
detention garanti par l’al. 10c) de la Charte. Certes, une 
certaine souplesse peut etre necessaire quant a la duree 
de la detention d’une personne soupgonnee de terro- 
risme, mais cela ne saurait justifier l’absence totale de 
possibilite de faire controler promptement la detention. 
[88-89] [91] [93] 

La contravention a l’art. 9 et a l’al. 10c) n’est pas jus- 
tifiee au sens de Tarticle premier de la Charte. La LI PR 
assure aux residents permanents qui posent un danger 
pour la securite nationale le controle obligatoire de leur 
detention dans un delai de 48 heures. Par consequent, 
empecher le controle de la detention des etrangers durant 
les 120 jours qui suivent la confirmation du certificat ne 
porte pas le moins possible atteinte aux droits que garan- 
tissent aux etrangers Part. 9 et l’al. 10c). [93-94] 

(3) Detention prolongee 

Bien que la garantie de Tart. 12 contre tout traite- 
ment cruel et inusite ne soit pas un mecanisme pouvant 
servir a contester globalement le caractere equitable 
d’un regime legislatif particulier, la detention d’une 
duree indeterminee sans espoir d’etre libere, ni aucune 
voie de droit pour obtenir une mise en liberte, peut 
causer un stress psychologique et constituer de ce fait 
un traitement cruel et inusite. La LIPR n’impose en 
principe la detention qu’en attendant l’expulsion, mais 
elle peut en fait permettre une detention prolongee ou 
pour une duree indeterminee, ou l’assujettissement a 
de severes conditions de mise en liberte pendant une 
longue periode. Les principes de justice fondamentale 
et le droit a la protection contre tous traitements cruels 
ou inusites exigent que la detention d’une personne ou 
son assujettissement a de severes conditions de mise en 
liberte pendant une longue periode, en vertu du droit de 
l’immigration, soient assortis d’un processus valable de 
controle continu qui tienne compte du contexte et des 
circonstances propres a chaque cas. Chacun doit avoir 
la possibilite reelle de contester son maintien en deten¬ 
tion ou ses conditions de mise en liberte. [97-98] [105] 
[107] 

Les longues periodes de detention en attente de l’ex- 
pulsion permises par les dispositions de la LIPR regis- 
sant les certificats ne contreviennent pas aux art. 7 et 12 
de la Charte lorsqu’elles sont assorties d’un processus 
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of detention, taking into account all of the relevant fac¬ 
tors, including the reasons for detention, the length of 
the detention, the reasons for the delay in deportation, 
the anticipated future length of detention, if applica¬ 
ble, and the availability of alternatives to detention. 
However, this does not preclude the possibility of a 
judge concluding at a certain point that a particular 
detention constitutes cruel and unusual treatment or is 
inconsistent with the principles of fundamental justice. 
[110-116] [123] 

(4) Differential treatment of citizens and non-citizens 

Since s. 6 of the Charter specifically provides for 
differential treatment of citizens and non-citizens in 
deportation matters, a deportation scheme that applies 
to non-citizens, but not to citizens, does not for that 
reason alone infringe s. 15 of the Charter. Even though 
the detention of some of the appellants has been long, 
the record does not establish that the detentions at issue 
have become unhinged from the state’s purpose of 
deportation. [129] [131] 

(5) Rule of law 

The rule of law is not infringed by (1) the unavail¬ 
ability of an appeal of the designated judge’s review of 
the reasonableness of the certificate; or (2) the provision 
for the issuance of an arrest warrant by the executive 
in the case of a permanent resident, or for mandatory 
arrest without a warrant following an executive deci¬ 
sion in the case of a foreign national. First, there is no 
constitutional right to an appeal, nor can such a right 
be said to flow from the rule of law in the present con¬ 
text. Second, the rule of law does not categorically pro¬ 
hibit automatic detention, or detention on the basis of 
an executive decision, and the constitutional protec¬ 
tions surrounding arrest and detention are set out in the 
Charter. [133] [136-137] 

(6) Remedy 

The IRPA’s procedure for the judicial approval of 
certificates is inconsistent with the Charter, and hence 
of no force or effect. This declaration is suspended for 
one year from the date of this judgment. If the gov¬ 
ernment chooses to have the reasonableness of C’s 
certificate determined during the one-year suspen¬ 
sion period, the existing process under the IRPA will 
apply. After that period, H and A’s certificates will lose 
their “reasonable” status and it will be open to them 
to apply to have the certificates quashed. Likewise, 
any certificates or detention reviews occurring after 


qui offre la possibilite de faire controler regulierement 
la detention en fonction de tous les facteurs pertinents, 
y compris les motifs de la detention, le temps passe 
en detention, les raisons qui retardent l’expulsion, la 
duree anticipee du prolongement de la detention, le 
cas echeant, et l’existence de solutions de rechange a la 
detention. Cela n’ecarte toutefois pas la possibilite que, 
dans un cas particulier, un juge arrive a la conclusion 
que la detention constitue un traitement cruel et inusite 
ou est incompatible avec les principes de justice fonda- 
mentale. [110-116] [123] 

(4) Traitement different des citoyens et des non- 
citoyens 

Comme l’art. 6 de la Charte prevoit expressement un 
traitement different pour les citoyens et les non-citoyens 
en matiere d’expulsion, un regime d’expulsion qui s’ap- 
plique uniquement aux non-citoyens, a l’exclusion des 
citoyens, n’est pas de ce seul fait contraire a l’art. 15 de 
la Charte. En depit de la longue detention de certains 
des appelants le dossier n’etablit pas l’absence de lien 
entre les detentions en cause et l’objectif de l’Etat d’ex- 
pulser les interesses. [129] [131] 

(5) La primaute du droit 

Ni (1) l’absence d’un droit d’appel de la conclusion 
du juge designe portant que le certificat est raisonnable, 
ni (2) les dispositions qui permettent au pouvoir execu- 
tif de lancer un mandat d’arrestation, dans le cas d’un 
resident permanent, ou prevoient l’arrestation obligatoire 
sans mandat a la suite d’une decision du pouvoir exe- 
cutif, dans le cas d’un etranger, ne sont incompatibles 
avec la primaute du droit. Premierement, le droit d’appel 
n’est pas garanti par la Constitution et on ne peut affir- 
mer que ce droit decoule de la primaute du droit dans 
le present contexte. Deuxiemement, la primaute du droit 
n’interdit pas categoriquement la detention automatique, 
ni la detention ordonnee par l’executif, et les protections 
constitutionnelles en cas d’arrestation et de detention 
sont enoncees dans la Charte. [133] [136-137] 

(6) Reparation 

La procedure de confirmation judiciaire des certifi- 
cats etablie par la LIPR est incompatible avec la Charte 
et, de ce fait, inoperante. L’effet de la presente declara¬ 
tion est suspendu pour un an a compter de la date du 
present jugement. Si le gouvernement decide de faire 
examiner le caractere raisonnable du certificat visant C 
pendant cette periode, la procedure existante prevue par 
la LIPR s’appliquera. Apres ce delai, les certificats visant 
H et A perdront le caractere « raisonnable » qui leur a 
ete reconnu et ils pourront en demander l’annulation. 
De merne, l’examen d’un certificat et le controle de la 
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the one-year delay will be subject to the new process 
devised by Parliament. Further, s. 84(2), which denies 
a prompt hearing to foreign nationals by imposing a 
120-day embargo, after confirmation of the certificate, 
on applications for release, is struck, and s. 83 is modi¬ 
fied so as to allow for review of the detention of a for¬ 
eign national both before and after the certificate has 
been deemed reasonable. [139-141] 
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detention effectues apres l’expiration de cette periode de 
un an seront assujettis au nouveau processus conju par 
le legislateur. De plus, le par. 84(2), qui nie aux Gran¬ 
gers detenus le droit a une audition dans un bref delai, 
en interdisant toute demande de mise en liberte pendant 
une periode de 120 jours suivant la confirmation du cer- 
tificat, est radie et Part. 83 est modifie pour permettre le 
controle de la detention d’un Granger tant avant qu’apres 
qu’il soit statue sur le caractere raisonnable du certificat. 
[139-141] 
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I. Introduction 

L’une des responsabilites les plus fondamenta- 
les d’un gouvernement est d’assurer la securite de 
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citizens. This may require it to act on information 
that it cannot disclose and to detain people who 
threaten national security. Yet in a constitutional 
democracy, governments must act accountably and 
in conformity with the Constitution and the rights 
and liberties it guarantees. These two propositions 
describe a tension that lies at the heart of modern 
democratic governance. It is a tension that must be 
resolved in a way that respects the imperatives both 
of security and of accountable constitutional gov¬ 
ernance. 


In this case, we are confronted with a statute, 
the Immigration and Refugee Protection Act , S.C. 
2001, c. 27 (“ IRPA ”), that attempts to resolve this 
tension in the immigration context by allowing 
the Minister of Citizenship and Immigration (the 
“Minister”), and the Minister of Public Safety and 
Emergency Preparedness (collectively “the minis¬ 
ters”) to issue a certificate of inadmissibility lead¬ 
ing to the detention of a permanent resident or 
foreign national deemed to be a threat to national 
security. The certificate and the detention are both 
subject to review by a judge, in a process that may 
deprive the person named in the certificate of some 
or all of the information on the basis of which the 
certificate was issued or the detention ordered. The 
question is whether the solution that Parliament has 
enacted conforms to the Constitution, and in par¬ 
ticular the guarantees in the Canadian Charter of 
Rights and Freedoms that protect against unjustifi¬ 
able intrusions on liberty, equality and the freedom 
from arbitrary detention and from cruel and unu¬ 
sual treatment. 


I conclude that the IRPA unjustifiably violates 
s. 7 of the Charter by allowing the issuance of a 
certificate of inadmissibility based on secret mate¬ 
rial without providing for an independent agent at 
the stage of judicial review to better protect the 
named person’s interests. I also conclude that some 
of the time limits in the provisions for continuing 
detention of a foreign national violate ss. 9 and 


ses citoyens. Pour y parvenir, il peut arriver qu’il 
doive agir sur la foi de renseignements qu’il ne 
peut divulguer ou detenir des personnes qui consti¬ 
tuent une menace pour la securite nationale. En 
revanche, dans une democratic constitutionnelle, 
le gouvernement doit agir de maniere responsa- 
ble, en conformite avec la Constitution et les droits 
et libertes qu’elle garantit. Ces deux propositions 
illustrent une tension inherente au systeme de gou- 
vernance democratique moderne. Cette tension ne 
peut etre reglee que dans le respect des imperatifs a 
la fois de la securite et d’une gouvernance constitu¬ 
tionnelle responsable. 

Le pourvoi porte sur une loi qui est censee regler 
cette tension dans le contexte de l’immigration, soit 
la Loi sur Pimmigration et la protection des refu- 
gies, L.C. 2001, ch. 27 (« LI PR »). Celle-ci autorise 
le ministre de la Citoyennete et de 1’Immigration 
(le « ministre ») et le ministre de la Securite publi- 
que et de la Protection civile (collectivement « les 
ministres ») a delivrer un certificat d’interdiction de 
territoire entrainant la detention d’un resident per¬ 
manent ou d’un etranger considere comme consti- 
tuant un danger pour la securite nationale. Le certi¬ 
ficat et la detention sont assujettis au controle d’un 
juge. La procedure de controle se deroule selon des 
regies qui peuvent priver la personne designee dans 
le certificat de l’acces a la totalite ou a une partie 
des renseignements sur la foi desquels le certificat 
a ete delivre ou sa detention ordonnee. II s’agit en 
Fespece de savoir si la solution retenue par le legis- 
lateur est conforme a la Constitution, et plus parti- 
culierement si elle respecte les garanties incluses 
dans la Cliarte canadienne des droits et libertes 
contre toute atteinte injustifiable a la liberte, a l’ega- 
lite, a la protection contre la detention arbitraire et 
a la protection contre tout traitement cruel et inu- 
site. 

Je conclus que la L1PR contrevient de maniere 
injustifiable a Fart. 7 de la Charte en autorisant la 
delivrance d’un certificat d’interdiction de terri¬ 
toire sur la foi de documents secrets, sans prevoir 
la participation d’un representant independant a 
Fetape du controle judiciaire pour garantir le plus 
grand respect des interets de la personne desi¬ 
gnee. Je conclus egalement que certains des delais 
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10(c) because they are arbitrary. I find that s. 12 
has not been shown to be violated since a mean¬ 
ingful detention review process offers relief against 
the possibility of indefinite detention. Finally, I find 
that there is no breach of the s. 15 equality right. 


II. Background 

The provisions of the IRPA at issue in this case, 
reproduced in the Appendix, are part of Canada’s 
immigration law. Their purpose is to permit the 
removal of non-citizens living in Canada — per¬ 
manent residents and foreign nationals — on vari¬ 
ous grounds, including connection with terrorist 
activities. The scheme permits deportation on the 
basis of confidential information that is not to be 
disclosed to the person named in the certificate or 
anyone acting on the person’s behalf or in his or 
her interest. The scheme was meant to “facilitatfe] 
the early removal of persons who are inadmissi¬ 
ble on serious grounds, including persons posing a 
threat to the security of Canada” ( Clause by Clause 
Analysis (2001), at p. 72). In reality, however, it may 
also lead to long periods of incarceration. 

The IRPA requires the ministers to sign a cer¬ 
tificate declaring that a foreign national or perma¬ 
nent resident is inadmissible to enter or remain in 
Canada on grounds of security, among others: s. 
77. A judge of the Federal Court then reviews the 
certificate to determine whether it is reasonable: 
s. 80. If the state so requests, the review is con¬ 
ducted in camera and ex parte. The person named 
in the certificate has no right to see the material on 
the basis of which the certificate was issued. Non¬ 
sensitive material may be disclosed; sensitive or 
confidential material must not be disclosed if the 
government objects. The named person and his 
or her lawyer cannot see undisclosed material, 
although the ministers and the reviewing judge 
may rely on it. At the end of the day, the judge 
must provide the person with a summary of the 
case against him or her — a summary that does not 


prevus par les dispositions permettant de mainte- 
nir un etranger en detention contreviennent a l’art. 
9 et a l’al. 10c), parce qu’ils sont arbitraires. Je 
conclus qu’aucune contravention a l’art. 12 n’a ete 
demontree, etant donne qu’un processus valable de 
controle de la detention offre un recours contre la 
possibility d’une detention d’une duree indetermi- 
nee. Enfin, je conclus a l’absence de violation du 
droit a l’egalite garanti par l’art. 15. 

II. Les faits 

Les dispositions en cause de la LIPR, reprodui- 
tes en annexe, font partie integrante du droit cana- 
dien de l’immigration. Elies visent a permettre le 
renvoi de non-citoyens qui vivent au Canada — 
residents permanents et etrangers — pour divers 
motifs, y compris un lien avec des activites terro- 
ristes. Ce regime autorise l’expulsion sur la foi de 
renseignements confidentiels qui ne sont communi¬ 
ques ni a la personne designee dans le certificat ni a 
qui que ce soit qui agirait en son nom ou defendrait 
ses interets. II avait pour objectif de [TRADUCTION] 
« facilit[er] le renvoi rapide des personnes interdi- 
tes de territoire pour des motifs graves, notamment 
celles qui constituent un danger pour la securite 
du Canada » ( Clause by Clause Analysis (2001), p. 
72). Or, dans les faits, il peut aussi entrainer de lon¬ 
gues periodes d’incarceration. 

La LIPR exige que les ministres signent un certi¬ 
ficat attestant qu’un etranger ou un resident perma¬ 
nent est interdit de territoire pour raison de securite, 
de sorte qu’il n’est autorise ni a entrer ni a demeu- 
rer au Canada : art. 77. Un juge de la Cour federale 
examine ensuite le certificat afin de determiner s’il 
est raisonnable : art. 80. Si l'Etat le demande, l’exa- 
men se deroule a huis clos et en l’absence de l’in- 
teresse. La personne designee dans le certificat n’a 
pas le droit de prendre connaissance des documents 
sur la foi desquels le certificat a ete delivre. Les ren¬ 
seignements qui ne sont pas sensibles peuvent etre 
communiques. Par contre, les renseignements sen¬ 
sibles ou confidentiels ne peuvent pas etre divul- 
gues si le gouvernement s’oppose a leur divulgation. 
Ni la personne designee ni son avocat ne peuvent 
prendre connaissance des renseignements tenus 
secrets, meme si les ministres et le juge peuvent 
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disclose material that might compromise national 
security. If the judge determines that the certifi¬ 
cate is reasonable, there is no appeal and no way to 
have the decision judicially reviewed: s. 80(3). 


The consequences of the issuance and con¬ 
firmation of a certificate of inadmissibility vary, 
depending on whether the person is a permanent 
resident of Canada or a foreign national whose 
right to remain in Canada has not yet been con¬ 
firmed. Permanent residents who the ministers 
have reasonable grounds to believe are a danger to 
national security may be held in detention. In order 
to detain them, the ministers must issue a warrant 
stating that the person is a threat to national secu¬ 
rity or to another person, or is unlikely to appear 
at a proceeding or for removal. Foreign nationals, 
meanwhile, must be detained once a certificate is 
issued: under s. 82(2), the detention is automatic. 
While the detention of a permanent resident must 
be reviewed within 48 hours, a foreign national, on 
the other hand, must apply for review, but may not 
do so until 120 days after a judge of the Federal 
Court determines the certificate to be reasonable. 
In both cases, if the judge finds the certificate to 
be reasonable, it becomes a removal order. Such an 
order deprives permanent residents of their status; 
their detention is then subject to review on the same 
basis as that of other foreign nationals. 


The removal order cannot be appealed and 
may be immediately enforced, thus eliminat¬ 
ing the requirement of holding or continuing an 
examination or an admissibility hearing: s. 81 (b). 
The detainee, whether a permanent resident or a 
foreign national, may no longer apply for protec¬ 
tion: s. 81(c). Additionally, a refugee or a protected 
person determined to be inadmissible on any of the 
grounds for a certificate loses the protection of the 


s’appuyer sur eux. En definitive, le juge fournit a 
l’interesse un resume de la preuve presentee contre 
lui — resume qui ne divulgue aucun element sus¬ 
ceptible de porter atteinte a la securite nationale. 
Si le juge conclut que le certificat est raisonna- 
ble, sa decision n’est pas susceptible d’appel et il 
n’existe aucun moyen de la soumettre au controle 
judiciaire : par. 80(3). 

Les consequences de la delivrance et de la 
confirmation d’un certificat d’interdiction de ter- 
ritoire different selon que l’interesse est un resi¬ 
dent permanent du Canada ou un etranger dont 
le droit de demeurer au Canada n’a pas encore 
ete continue. Les residents permanents dont les 
ministres ont des motifs raisonnables de croire 
qu’ils constituent un danger pour la securite natio¬ 
nale peuvent etre mis en detention. Pour ce faire, 
les ministres doivent lancer un mandat indiquant 
qu’ils constituent une menace soit pour la securite 
nationale soit pour la securite d’autrui ou qu’ils 
se soustrairont vraisemblablement a la procedure 
ou au renvoi. Pour leur part, les etrangers doivent 
etre mis en detention des la delivrance du certifi¬ 
cat : selon le par. 82(2), la mise en detention est 
automatique. La detention d’un resident perma¬ 
nent doit etre controlee dans un delai de 48 heures, 
tandis qu’un etranger doit presenter une demande 
pour faire controler sa detention et n’est pas auto¬ 
rise a presenter sa demande avant l’expiration d’un 
delai de 120 jours apres la decision d’un juge de la 
Cour federale concluant au caractere raisonnable 
du certificat. Dans les deux cas, le certificat consi- 
dere raisonnable par le juge devient une mesure 
de renvoi. A la suite de cette mesure, les residents 
permanents perdent leur statut; leur detention est 
alors controlee de la meme maniere que celle des 
autres etrangers. 

La mesure de renvoi est sans appel et peut etre 
executee immediatement, ce qui ecarte l’obliga- 
tion d’effectuer ou de poursuivre un controle ou 
une enquete. Qu’il soit un resident permanent ou 
un etranger, le detenu ne peut plus presenter une 
demande de protection : art. 81. En outre, une per- 
sonne protegee ou un refugie qui est interdit de 
territoire pour l’un ou l’autre des motifs de deli¬ 
vrance d’un certificat ne beneficie plus du principe 
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principle of non-refoulement under s. 115(1) if, in 
the opinion of the Minister, the person should not 
be allowed to remain in Canada on the basis of the 
nature and severity of acts committed or of danger 
to the security of Canada: s. 115(2). This means 
that he or she may, at least in theory, be deported to 
torture. 

A permanent resident detained under a certifi¬ 
cate is entitled to a review of his or her detention 
every six months. Under s. 83(3), a judge must order 
the detention of a permanent resident to be contin¬ 
ued if the judge is satisfied that the person contin¬ 
ues to pose a danger to security or to the safety of 
another, or is unlikely to appear at a proceeding or 
for removal. 

The detention of foreign nationals, on the other 
hand, is mandatory. If a foreign national has not 
been removed within 120 days of the certificate 
being found reasonable by a judge, however, the 
judge may order the person released on appropriate 
conditions if “satisfied that the foreign national will 
not be removed from Canada within a reasonable 
time and that the release will not pose a danger to 
national security or to the safety of any person”: s. 
84(2). Even if released, the foreign national may be 
deported. 

Mr. Charkaoui is a permanent resident, while 
Messrs. Harkat and Almrei are foreign nationals 
who had been recognized as Convention refugees. 
All were living in Canada when they were arrested 
and detained. At the time of the decisions on appeal, 
all had been detained for some time — since 2003, 
2002 and 2001 respectively. In 2001, a judge of the 
Federal Court determined Mr. Almrei’s certificate 
to be reasonable; another determined Mr. Harkat’s 
certificate to be reasonable in 2005. The reasona¬ 
bleness of Mr. Charkaoui’s certificate has yet to be 
determined. Messrs. Charkaoui and Harkat were 
released on conditions in 2005 and 2006 respec¬ 
tively, but Mr. Harkat has been advised that he will 
be deported to Algeria, which he is contesting in 
other proceedings. Mr. Almrei remains in deten¬ 
tion. In all these cases, the detentions were based on 
allegations that the individuals constituted a threat 
to the security of Canada by reason of involvement 


du non-refoulement enonce au par. 115(1) si, selon 
le ministre, cette personne ne devrait pas etre pre¬ 
sente au Canada en raison soit de la nature et de la 
gravite de ses actes passes, soit du danger qu’elle 
constitue pour la securite du Canada : par. 115(2). 
Elle pourrait done, du moins en theorie, etre ren- 
voyee dans un pays ou elle risque la torture. 

Le resident permanent detenu a la suite de la 
delivrance d’un certificat a le droit de faire contro- 
ler sa detention tous les six mois. Selon le par. 83(3), 
le juge ordonne le maintien en detention du resident 
permanent, s’il est convaincu que ce dernier consti¬ 
tue toujours un danger pour la securite nationale ou 
la securite d’autrui ou qu’il se soustraira vraisem- 
blablement a la procedure ou au renvoi. 

Par contre, la detention des etrangers est obliga- 
toire. Un juge peut mettre en liberte, aux conditions 
qu’il estime indiquees, un etranger dont la mesure 
de renvoi n’a pas ete executee 120 jours apres qu’un 
juge ait conclu au caractere raisonnable du certifi¬ 
cat, « sur preuve que la mesure ne sera pas executee 
dans un delai raisonnable et que la mise en liberte 
ne constituera pas un danger pour la securite natio¬ 
nale ou la securite d’autrui » : par. 84(2). L’etranger 
peut etre expulse meme s’il a ete remis en liberte. 

M. Charkaoui est un resident permanent, tandis 
que MM. Harkat et Almrei sont des etrangers 
qui ont obtenu le statut de refugie au sens de la 
Convention. Ils vivaient tous au Canada au moment 
de leur arrestation et de leur mise en detention. 
Au moment des decisions prononcees en appel, 
ils etaient tous detenus depuis un certain temps 
— soit depuis 2003, 2002 et 2001 respectivement. 
En 2001, un juge de la Cour federale a statue que 
le certificat visant M. Almrei etait raisonnable; un 
autre juge a conclu au caractere raisonnable du cer¬ 
tificat visant M. Harkat en 2005. Aucune decision 
n’a encore ete rendue sur le caractere raisonnable 
du certificat visant M. Charkaoui. MM. Charkaoui 
et Harkat ont ete liberes sous conditions en 2005 
et 2006 respectivement. M. Harkat a neanmoins 
ete informe qu’il serait expulse en Algerie et il 
conteste cette decision dans une autre procedure. 
M. Almrei est toujours detenu. Ils ont tous ete mis 
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in terrorist activities. In the course of their deten¬ 
tions, all three appellants challenged, unsuccess¬ 
fully, the constitutionality of the IRPA’s certificate 
scheme and detention review process. 


III. Issues 

The appellants argue that the IRPA’s certificate 
scheme under which their detentions were ordered 
is unconstitutional. They argue that it violates five 
provisions of the Charter: the s. 7 guarantee of life, 
liberty and security of the person; the s. 9 guaran¬ 
tee against arbitrary detention; the s. 10(c) guaran¬ 
tee of a prompt review of detention; the s. 12 guar¬ 
antee against cruel and unusual treatment; and the 
s. 15 guarantee of equal protection and equal bene¬ 
fit of the law. They also allege violations of unwrit¬ 
ten constitutional principles. I discuss these claims 
under the following headings: 


A. Does the procedure under the IRPA for deter¬ 
mining the reasonableness of the certificate 
infringe s. 7 of the Charter, and if so, is the 
infringement justified under s. 1 of the Char¬ 
ter ? 

B. Does the detention of permanent residents or 
foreign nationals under the IRPA infringe ss. 
7, 9, 10(c) or 12 of the Charter, and if so, are 
the infringements justified under s. 1 of the 
Charter ? 

C. Do the certificate and detention review proce¬ 
dures discriminate between citizens and non¬ 
citizens, contrary to s. 15 of the Charter, and if 
so, is the discrimination justified under s. 1 of 
the Charter ? 


en detention sur le fondement delegations selon 
lesquelles ils constituaient une menace pour la 
securite du Canada en raison de leur participation 
a des activites terroristes. Au cours de leur deten¬ 
tion, les trois appelants ont conteste, sans succes, 
la constitutionnalite du regime de certificats et de 
la procedure de controle de la detention etablis par 
la LIPR. 

III. Les questions en litige 

Les appelants invoquent l’inconstitutionna- 
lite du regime de certificats etabli dans la LIPR, 
en application duquel leur mise en detention a ete 
ordonnee. Ils font valoir que ce regime enfreint 
cinq dispositions de la Charte soit : l’art. 7, qui 
garantit a chacun le droit a la vie, a la liberte et 
a la securite de sa personne; l’art. 9, qui accorde 
une protection contre la detention arbitraire; l’al. 
10c), qui garantit a chacun le droit de faire contro- 
ler promptement la legalite de sa detention; l’art. 
12, qui garantit le droit a la protection contre tout 
traitement cruel et inusite; et Fart. 15, qui garantit 
a tous le droit a la meme protection et au meme 
benefice de la loi. Ils alleguent aussi la violation de 
principes constitutionnels non ecrits. J’examinerai 
ces pretentions sous les rubriques suivantes : 

A. La procedure d’examen du caractere rai- 
sonnable du certificat etablie dans la LIPR 
contrevient-elle a Fart. 7 de la Charted Dans 
l’affirmative, cette contravention est-elle justi- 
fiee au sens de l’article premier de la Charte! 

B. La detention de residents permanents ou 
d’etrangers sous le regime de la LIPR contre - 
vient-elle aux art. 7,9, 10c) ou 12 de la Charte ? 
Dans l’affirmative, ces contraventions sont- 
elles justifiees au sens de l’article premier de la 
Charte ? 

C. Les procedures d’examen des certificats et 
de controle de la detention creent-elles, entre 
les citoyens et les non-citoyens, une discri¬ 
mination interdite par Fart. 15 de la Charte ? 
Dans l’affirmative, cette discrimination est- 
elle justifiee au sens de l’article premier de la 
Charte ? 
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D. Are the IRPA certificate provisions inconsist¬ 
ent with the constitutional principle of the rule 
of law? 

A. Does the Procedure Under the IRPA for Deter¬ 
mining the Reasonableness of the Certificate 
Infringe Section 7 of the Charter, and if so, Is 
the Infringement Justified Under Section 1 of 
the Charter? 

1. Is Section 7 of the Charter Engaged? 

Section 7 of the Charter guarantees the right 
to life, liberty and security of the person, and the 
right not to be deprived thereof except in accord¬ 
ance with the principles of fundamental justice. 
This requires a claimant to prove two matters: first, 
that there has been or could be a deprivation of the 
right to life, liberty and security of the person, and 
second, that the deprivation was not or would not 
be in accordance with the principles of fundamen¬ 
tal justice. If the claimant succeeds, the govern¬ 
ment bears the burden of justifying the deprivation 
under s. 1, which provides that the rights guaran¬ 
teed by the Charter are subject only to such reason¬ 
able limits prescribed by law as can be demonstra¬ 
bly justified in a free and democratic society. 


The provisions at issue, found at Division 9 of 
Part 1 of the IRPA, clearly deprive detainees such 
as the appellants of their liberty. The person named 
in a certificate can face detention pending the out¬ 
come of the proceedings. In the case of a foreign 
national, this detention is automatic and lasts at 
least until 120 days after the certificate is deemed 
reasonable. For both foreign nationals and perma¬ 
nent residents, the period of detention can be, and 
frequently is, several years. Indeed, Mr. Almrei 
remains in detention and does not know when, if 
ever, he will be released. 

The detainee’s security may be further affected 
in various ways. The certificate process may lead 
to removal from Canada, to a place where his or 


D. Les dispositions de la LIPR concernant les cer- 
tificats sont-elles incompatibles avec le prin- 
cipe constitutionnel de la primaute du droit? 

A. La procedure d’examen du caractere rai- 
sonnable du certificat etablie dans la LIPR 
contrevient-elle a Part. 7 de la Charte? Dans 
I’affirmative, cette contravention est-elle justi- 
fiee au sens de Particle premier de la Charte? 

1. L’article 7 de la Charte trouve-t-il applica¬ 
tion? 

L’article 7 de la Charte garantit a chacun le droit 
a la vie, a la liberte et a la securite de sa personne 
et precise qu’il ne peut etre porte atteinte a ce droit 
qu’en conformite avec les principes de justice fon- 
damentale. Le reclamant a done le fardeau de prou- 
ver deux elements : premierement, qu’il a subi ou 
qu’il pourrait subir une atteinte a son droit a la vie, a 
la liberte et a la securite de sa personne; deuxieme- 
ment, que cette atteinte ne respecte pas ou ne respec- 
terait pas les principes de justice fondamentale. Si le 
reclamant reussit a faire cette preuve, le gouverne- 
ment a le fardeau de justifier l’atteinte en application 
de l’article premier, selon lequel les droits garantis 
par la Charte ne peuvent etre restraints que par une 
regie de droit, dans des limites raisonnables dont la 
justification puisse se demontrer dans le cadre d’une 
societe libra et democratique. 

Les dispositions en cause, qui figurant dans la 
section 9 de la partie 1 de la LIPR, privent claire- 
ment les detenus comme les appelants de leur liberte. 
En effet, les personnes designees dans un certificat 
peuvent etre mises en detention jusqu’a Tissue de 
la procedure. Pour un etranger, cette detention est 
automatique et elle dure au moins 120 jours a pres la 
confirmation du caractere raisonnable du certificat. 
Tant pour les etrangers que pour les residents per¬ 
manents, la periode de detention peut etre de plu- 
sieurs annees et atteint souvent cette duree. De fait, 
M. Almrei est toujours detenu et il ignore quand il 
sera remis en liberte, s’il Test un jour. 

En outre, il peut etre porte atteinte a la secu¬ 
rite du detenu de diverses autres fagons. Le pro¬ 
cessus de delivrance d’un certificat peut entrainer 
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her life or freedom would be threatened: see e.g. 
Singli v. Minister of Employment and Immigration, 
[1985] 1 S.C.R. 177, at p. 207, per Wilson J. A cer¬ 
tificate may bring with it the accusation that one is 
a terrorist, which could cause irreparable harm to 
the individual, particularly if he or she is eventu¬ 
ally deported to his or her home country. Finally, 
a person who is determined to be inadmissible on 
grounds of security loses the protection of s. 115(1) 
of the IRPA, which means that under s. 115(2), he 
or she can be deported to torture if the Minister 
is of the opinion that the person is a danger to the 
security of Canada. 

In Suresh v. Canada (Minister of Citizenship 
and Immigration), [2002] 1 S.C.R. 3, 2002 SCC 1, 
this Court stated, at para. 76, that “barring extraor¬ 
dinary circumstances, deportation to torture will 
generally violate the principles of fundamental jus¬ 
tice protected by s. 7 of the Charter.” More recently, 
the Federal Court has ruled that another certificate 
detainee is at risk of torture if deported, and that 
there were no exceptional circumstances justify¬ 
ing such a deportation: Jaballah (Re) (2006), 148 
C.R.R. (2d) 1, 2006 FC 1230. The appellants claim 
that they would be at risk of torture if deported to 
their countries of origin. But in each of their cases, 
this remains to be proven as part of an application 
for protection under the provisions of Part 2 of the 
IRPA. The issue of deportation to torture is conse¬ 
quently not before us here. 


The individual interests at stake suggest that s. 
7 of the Charter, the purpose of which is to pro¬ 
tect the life, liberty and security of the person, is 
engaged, and this leads directly to the question 
whether the IRPA’s impingement on these interests 
conforms to the principles of fundamental justice. 
The government argues, relying on Medovarski v. 
Canada (Minister of Citizenship and Immigration), 
[2005] 2 S.C.R. 539, 2005 SCC 51, that s. 7 does 
not apply because this is an immigration matter. 
The comment from that case on which the govern¬ 
ment relies was made in response to a claim that to 
deport a non-citizen violates s. 7 of the Charter. In 


son renvoi du Canada vers une destination ou sa vie 
ou sa liberte seraient menacees : voir, p. ex., Singh 
c. Ministre de VEmploi et de VImmigration , [1985] 
1 R.C.S. 177, p. 207, la juge Wilson. Un certificat 
peut aussi presenter une personne comme un ter- 
roriste, ce qui risque de lui causer un tort irrepara¬ 
ble, surtout si elle est expulsee par la suite vers son 
pays d’origine. Finalement, une personne interdite 
de territoire pour raison de securite perd la protec¬ 
tion accordee par le par. 115(1) de la LIPR, ce qui 
signihe qu’elle peut, en application du par. 115(2), 
etre expulsee vers une destination ou elle risque la 
torture si le ministre est d’avis qu’elle constitue un 
danger pour la securite du Canada. 

Dans Suresh c. Canada (Ministre de la 
Citoyennete et de VImmigration), [2002] 1 R.C.S. 
3,2002 CSC 1, par. 76, la Cour a affirme que « sauf 
circonstances extraordinaires, une expulsion impli- 
quant un risque de torture violera generalement les 
principes de justice fondamentale proteges par l’art. 
7 de la Charte ». Plus recemment, la Cour federale 
a statue qu’une autre personne detenue en vertu 
d’un certificat risque la torture si elle est expulsee, 
et qu’aucune circonstance exceptionnelle ne jus- 
tifie son expulsion : Jaballah (Re), [2006] A.C.F. 
n° 1706 (QL), 2006 CF 1230. Les appelants sou- 
tiennent qu’ils risquent la torture s’ils sont expulses 
vers leur pays d’origine. Mais dans chacun de leurs 
cas, le risque de torture reste a demontrer dans le 
cadre d’une demande de protection aux termes de 
la partie 2 de la LIPR. Par consequent, nous ne 
sommes pas saisis en l’espece de la question de 
l’expulsion comportant un risque de torture. 

Les interets personnels en jeu indiquent que Part. 
7 de la Charte, qui vise a proteger la vie, la liberte 
et la securite de la personne, trouve application. Ce 
qui nous amene directement a la question de savoir 
si l’atteinte portee a ces interets par la LIPR est 
conforme aux principes de justice fondamentale. Le 
gouvernement soutient que Fart. 7 ne s’applique pas 
parce qu’il s’agit d’une affaire d’immigration. II se 
fonde a cet egard sur l’arret Medovarski c. Canada 
(Ministre de la Citoyennete et de l'Immigration), 
[2005] 2 R.C.S. 539* 2005 CSC 51. L’affirmation 
sur laquelle s’appuie le gouvernement a ete faite en 
reponse a une pretention selon laquelle l’expulsion 
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considering this claim, the Court, per McLachlin 
C.J., noted, at para. 46, citing Chiarelli v. Canada 
(Minister of Employment and Immigration ), [1992] 
1 S.C.R. 711, at p. 733, that “[t]he most fundamen¬ 
tal principle of immigration law is that non-citizens 
do not have an unqualified right to enter or remain 
in Canada”. The Court added: “Thus the deporta¬ 
tion of a non-citizen in itself cannot implicate the 
liberty and security interests protected by s. 7” 
(.Medovarski , at para. 46 (emphasis added)). 


Medovarski thus does not stand for the proposi¬ 
tion that proceedings related to deportation in the 
immigration context are immune from s. 7 scru¬ 
tiny. While the deportation of a non-citizen in the 
immigration context may not in itself engage s. 7 of 
the Charter ; some features associated with depor¬ 
tation, such as detention in the course of the certifi¬ 
cate process or the prospect of deportation to tor¬ 
ture, may do so. 


In determining whether s. 7 applies, we must 
look at the interests at stake rather than the legal 
label attached to the impugned legislation. As 
Professor Hamish Stewart writes: 

Many of the principles of fundamental justice were 
developed in criminal cases, but their application is not 
restricted to criminal cases: they apply whenever one 
of the three protected interests is engaged. Put another 
way, the principles of fundamental justice apply in 
criminal proceedings, not because they are criminal 
proceedings, but because the liberty interest is always 
engaged in criminal proceedings. [Emphasis in origi¬ 
nal.] 

(“Is Indefinite Detention of Terrorist Suspects 
Really Constitutional?” (2005), 54 U.N.B.L.J. 235, 
at p. 242) 

I conclude that the appellants’ challenges to the 
fairness of the process leading to possible deporta¬ 
tion and the loss of liberty associated with deten¬ 
tion raise important issues of liberty and security, 
and that s. 7 of the Charter is engaged. 


d’un non-citoyen contrevenait a Part. 7 de la Charte. 
En statuant sur cet argument, la Cour, sous la plume 
de la juge en chef McLachlin, a cite au par. 46 l’ar- 
ret Chiarelli c. Canada (Ministre de VEmploi et de 
TImmigration), [1992] 1 R.C.S. 711, p. 733, preci- 
sant que « [l]e principe le plus fondamental du droit 
de l’immigration veut que les non-citoyens n’aient 
pas un droit absolu d’entrer ou de demeurer au 
Canada ». La Cour a ajoute « A elle seule , l’expul- 
sion d’un non-citoyen ne peut mettre en cause les 
droits a la liberte et a la securite garantis par l’art. 
7 » ( Medovarski , par. 46 (je souligne)). 

Ainsi, Medovarski ne permet pas d’affirmer que 
la procedure d’expulsion, dans le contexte de l’im- 
migration, echappe a l’examen fonde sur Part. 7. Si 
l’expulsion d’un non-citoyen dans le contexte de 
l’immigration n’enclenche peut-etre pas en soi l’ap- 
plication de Part. 7 de la Charte, certains elements 
rattaches a l’expulsion, telles la detention au cours 
du processus de delivrance et d’examen d’un certi- 
ficat ou l’eventualite d’un renvoi vers un pays ou il 
existe un risque de torture, pourraient en entrainer 
l’application. 

Pour determiner si Part. 7 s’applique, nous 
devons tenir compte des interets en cause plutot 
que de la caracterisation juridique de la loi contes- 
tee. Comme l’ecrit le professeur Hamish Stewart : 

[TRADUCTION] De nombreux principes de justice fon- 
damentale ont ete elabores dans le cadre de causes 
criminelles. Cependant, leur application ne se lirnite 
pas a ce type de cause : ils s’appliquent des lors que Pun 
des trois droits proteges est en jeu. Autrement dit, les 
principes de justice fondamentale s’appliquent aux ins¬ 
tances criminelles, non pas parce qu’il s’agit d’instances 
criminelles, mais parce que le droit a la liberte y est 
toujours en jeu. [En italique dans l’original.] 

(«Is Indefinite Detention of Terrorist Suspects 
Really Constitutional? » (2005), 54 R.D. U.N.-B. 
235, p. 242) 

Je conclus que les arguments des appelants tou- 
chant l’equite du processus qui peut mener a l’ex- 
pulsion et la perte de liberte liee a la detention sou- 
levent d’importantes questions quant a la liberte 
et a la securite et que Part. 7 de la Charte trouve 
application. 
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2. How Do Security Considerations Affect the 

Section 7 Analysis? 


Section 7 of the Charter requires that laws 
that interfere with life, liberty and security of the 
person conform to the principles of fundamen¬ 
tal justice — the basic principles that underlie our 
notions of justice and fair process. These principles 
include a guarantee of procedural fairness, having 
regard to the circumstances and consequences of 
the intrusion on life, liberty or security: Suresh, at 
para. 113. 


Section 7 of the Charter requires not a particu¬ 
lar type of process, but a fair process having regard 
to the nature of the proceedings and the interests at 
stake: United States of America v. Ferras, [2006] 2 
S.C.R. 77, 2006 SCC 33, at para. 14; R. v. Rodgers, 
[2006] 1 S.C.R. 554, 2006 SCC 15, at para. 47; 
Idziak v. Canada (Minister of Justice), [1992] 3 
S.C.R. 631, at pp. 656-57. The procedures required 
to meet the demands of fundamental justice depend 
on the context (see Rodgers', R. v. Lyons, [1987] 
2 S.C.R. 309, at p. 361; Cliiarelli, at pp. 743-44; 
Mount Sinai Hospital Center v. Quebec (Minister 
of Health and Social Services), [2001] 2 S.C.R. 
281, 2001 SCC 41, at paras. 20-21). Societal inter¬ 
ests may be taken into account in elucidating the 
applicable principles of fundamental justice: R. v. 
Malmo-Levine, [2003] 3 S.C.R. 571, 2003 SCC 74, 
at para. 98. 



Unlike s. 1, s. 7 is not concerned with whether a 
limit on life, liberty or security of the person is jus¬ 
tified, but with whether the limit has been imposed 
in a way that respects the principles of fundamen¬ 
tal justice. Hence, it has been held that s. 7 does not 
permit “a free-standing inquiry . . . into whether 
a particular legislative measure ‘strikes the right 
balance’ between individual and societal interests 
in general” ( Malmo-Levine , at para. 96). Nor is 
“achieving the right balance . . . itself an overarch¬ 
ing principle of fundamental justice” (ibid.). As the 
majority in Malmo-Levine noted, to hold otherwise 
“would entirely collapse the s. 1 inquiry into s. 7” 
(ibid.). This in turn would relieve the state from its 


2. Comment les considerations relatives a la 
securite influencent-elles l’analyse fondee 

sur l’art. 7? 


L’article 7 de la Charte exige que les lois qui 
portent atteinte au droit a la vie, a la liberte et a la 
securite de la personne respectent les principes de 
justice fondamentale — c’est-a-dire les principes 
fondamentaux qui sous-tendent notre conception 
de la justice et de l’equite procedurale. Ces prin¬ 
cipes comprennent une garantie d’equite procedu¬ 
rale, liee aux circonstances et consequences de l’at- 
teinte a la vie, a la liberte ou a la securite : Suresh, 
par. 113. 

L’article 7 de la Charte exige non pas un type 
particulier de procedure, mais une procedure equi¬ 
table eu egard a la nature de l’instance et des inte¬ 
rets en cause : Etats-Unis d’Amerique c. Ferras, 
[2006] 2 R.C.S. 77, 2006 CSC 33, par. 14; R. c. 
Rodgers, [2006] 1 R.C.S. 554, 2006 CSC 15, par. 
47; Idziak c. Canada (Ministre de la Justice), [1992] 
3 R.C.S. 631, p. 656-657. Les mesures procedurales 
requises par la justice fondamentale dependent du 
contexte (voir Rodgers', R. c. Lyons, [1987] 2 R.C.S. 
309, p. 361; Cliiarelli, p. 743-744; Centre liospita- 
lier Mont-Sinai c. Quebec (Ministre de la Sante et 
des Services sociaux), [2001] 2 R.C.S. 281, 2001 
CSC 41, par. 20-21). On peut prendre les interets 
societaux en consideration pour clarifier les prin¬ 
cipes applicables de justice fondamentale : R. c. 
Malmo-Levine, [2003] 3 R.C.S. 571, 2003 CSC 74, 
par. 98. 


Contrairement a Particle premier, Part. 7 ne 
souleve pas la question de savoir si l’atteinte a la 
vie, a la liberte ou a la securite de la personne est 
justifiee, mais plutot celle de savoir si l’atteinte a 
ete portee en conformite avec les principes de jus¬ 
tice fondamentale. Par consequent, il a ete statue 
que Part. 7 n’autorise pas la tenue d’« un examen 
distinct pour decider si une mesure legislative 
donnee etablit un “juste equilibre” entre les droits 
de l’individu et les interets de la societe en gene¬ 
ral » (Malmo-Levine, par. 96). La Cour ne croyait 
pas non plus que « l’etablissement d’un juste equi¬ 
libre constitue en soi un principe de justice fon¬ 
damentale dominant » (ibid). Comme 1’a note la 
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I burden of justifying intrusive measures, and require 

the Charter complainant to show that the measures 
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The question at the s. 7 stage is whether the prin¬ 
ciples of fundamental justice relevant to the case 
have been observed in substance, having regard 
to the context and the seriousness of the violation. 
The issue is whether the process is fundamentally 
unfair to the affected person. If so, the depriva¬ 
tion of life, liberty or security of the person simply 
does not conform to the requirements of s. 7. The 
inquiry then shifts to s. 1 of the Charter, at which 
point the government has an opportunity to estab¬ 
lish that the flawed process is nevertheless justified 
having regard, notably, to the public interest. 
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It follows that while administrative constraints 
associated with the context of national security may 
inform the analysis on whether a particular process 
is fundamentally unfair, security concerns cannot 
be used to excuse procedures that do not conform 
to fundamental justice at the s. 7 stage of the analy¬ 
sis. If the context makes it impossible to adhere to 
the principles of fundamental justice in their usual 
form, adequate substitutes may be found. But the 
principles must be respected to pass the hurdle of s. 
7. That is the bottom line. 


In the instant case, the context is the deten¬ 
tion, incidental to their removal or an attempt to 
remove them from the country, of permanent resi¬ 
dents and foreign nationals who the ministers con¬ 
clude pose a threat to national security. This con¬ 
text may impose certain administrative constraints 
that may be properly considered at the s. 7 stage. 
Full disclosure of the information relied on may not 
be possible. The executive branch of government 
may be required to act quickly, without recourse, at 


majorite dans Malmo-Levine, le raisonnement 
contraire « integre entierement l’examen que com- 
mande l’article premier a l’analyse fondee sur l’art. 
7 » (ibid). Ainsi, l’Etat se trouverait libere du far- 
deau de justifier les mesures attentatoires et la per- 
sonne qui invoque la Cliarte aurait l’obligation de 
demontrer que les mesures contestees ne sont pas 
justifiees. 

A l’etape de l’analyse fondee sur l’art. 7, il s’agit 
de savoir si les principes de justice fondamentale 
pertinents ont ete respectes pour l’essentiel, compte 
tenu du contexte et de la gravite de l’atteinte. II faut 
se demander si la procedure est fondamentalement 
inequitable envers la personne touchee. Dans l’affir- 
mative, Fatteinte a la vie, a la liberte ou a la securite 
de la personne n’est tout simplement pas conforme 
aux exigences de Fart. 7. II faut alors passer a 
l’etape de Fapplication de l’article premier de la 
Cliarte, a laquelle le gouvernement peut demontrer 
que la procedure irreguliere est neanmoins justifiee 
compte tenu, notamment, de l’interet public. 

Ainsi, bien que l’analyse visant a determiner si 
une procedure est fondamentalement inequitable 
puisse tenir compte de contraintes administratives 
particulieres liees au contexte de securite natio¬ 
nal, les questions de securite ne peuvent servir 
a legitimer, a l’etape de l’analyse fondee sur Fart. 
7, une procedure non conforme a la justice fonda¬ 
mentale. Dans les cas ou le contexte ne permet pas 
l’utilisation des moyens habituels de satisfaire aux 
principes de justice fondamentale, il est possible de 
recourir a d’autres moyens convenables. La proce¬ 
dure doit neanmoins etre conforme aux principes 
de justice fondamentale pour resister a Fanalyse 
dictee par Fart. 7. C’est ce qui est essentiel. 



Le pourvoi a pour contexte la detention de resi¬ 
dents permanents et d’etrangers, que les ministres 
considerent comme une menace pour la securite 
nationale, accessoirement a leur renvoi ou a une 
tentative de les renvoyer du Canada. Ce contexte 
peut engendrer certaines contraintes administrati¬ 
ves qui peuvent, a bon droit, etre prises en consi¬ 
deration a l’etape de Fanalyse fondee sur Fart. 7. 
Tous les renseignements qui servent de fondement 
a l’affaire ne peuvent peut-etre pas etre divulgues. 
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least in the first instance, to the judicial procedures 
normally required for the deprivation of liberty or 
security of the person. 


At the same time, it is a context that may have 
important, indeed chilling, consequences for the 
detainee. The seriousness of the individual inter¬ 
ests at stake forms part of the contextual analysis. 
As this Court stated in Suresh, “[t]he greater the 
effect on the life of the individual by the decision, 
the greater the need for procedural protections 
to meet the common law duty of fairness and the 
requirements of fundamental justice under s. 7 of 
the Charter ” (para. 118). Thus, “factual situations 
which are closer or analogous to criminal proceed¬ 
ings will merit greater vigilance by the courts”: 
Dehghani v. Canada (Minister of Employment and 
Immigration), [1993] 1 S.C.R. 1053, at p. 1077, per 
Iacobucci J. 


The potential consequences of deportation 
combined with allegations of terrorism have been 
under a harsh spotlight due to the recent report 
of the Commission of Inquiry into the Actions 
of Canadian Officials in Relation to Maher Arar. 
Mr. Arar, a Canadian citizen born in Syria, was 
detained by American officials and deported 
to Syria. The report concludes that it is “very 
likely that, in making the decisions to detain and 
remove Mr. Arar to Syria, the U.S. authorities 
relied on information about Mr. Arar provided 
by the RCMP”, including unfounded suspicions 
linking Mr. Arar to terrorist groups: Report of 
the Events Relating to Maher Arar: Analysis and 
Recommendations (2006) (“Arar Inquiry”), at p. 
30. In Syria, Mr. Arar was tortured and detained 
under inhumane conditions for over 11 months. In 
his report, Commissioner O’Connor recommends 
enhanced review and accountability mechanisms 
for agencies dealing with national security, includ¬ 
ing not only the Royal Canadian Mounted Police, 
but also Citizenship and Immigration Canada and 
the Canada Border Services Agency. He notes that 
these immigration-related institutions can have an 


II est possible que le pouvoir executif doive agir 
rapidement, sans recourir, du moins au depart, a la 
procedure judiciaire exigee normalement lorsqu’il 
y a atteinte a la liberte ou a la securite d’une per- 
sonne. 

Par ailleurs, ce contexte risque d’avoir des conse¬ 
quences importantes — en fait, terrihantes — pour 
la personne detenue. L’importance des interets indi- 
viduels en jeu fait partie de l’analyse contextuelle. 
Comme la Cour l’a affirme dans Suresh : « Plus 
l’incidence de la decision sur la vie de l’interesse 
est grande, plus les garanties procedurales doivent 
etre importantes ahn que soient respectees l’obli- 
gation d’equite en common law et les exigences de 
la justice fondamentale consacrees par Fart. 7 de la 
Charte » (par. 118). Ainsi, « les tribunaux devront 
etre plus vigilants en ce qui concerne les situa¬ 
tions de fait qui se rapprochent davantage des pro¬ 
cedures criminelles ou qui leur sont analogues » : 
Dehghani c. Canada (Ministre de VEmploi et de 
VImmigration), [1993] 1 R.C.S. 1053, p. 1077, le 
juge Iacobucci. 

Les consequences possibles d’un renvoi combine 
a des allegations de terrorisme sont cruellement 
ressorties dans le rapport recent de la Commission 
d’enquete sur les actions des responsables cana- 
diens relativement a Maher Arar. Citoyen cana- 
dien ne en Syrie, M. Arar a ete detenu par les 
autorites americaines et expulse vers la Syrie. Le 
rapport a conclu qu’en « prenant les decisions de 
detenir M. Arar puis de le renvoyer en Syrie, les 
autorites americaines se sont tres probablement 
appuyees sur l’information concernant M. Arar 
que leur avait fournie la GRC », notamment des 
soupgons non fondes reliant M. Arar a des groupes 
terroristes : Rapport sur les evenements concer¬ 
nant Maher Arar: Analyse et recommandations 
(2006) (« Commission Arar »), p. 32. En Syrie, M. 
Arar a ete torture et detenu durant 11 mois dans 
des conditions inhumaines. Dans son rapport, le 
commissaire O’Connor a recommande un renfor- 
cement des mecanismes d’examen et de reddition 
de compte pour les organismes menant des acti- 
vites reliees a la securite nationale, ce qui inclut 
non seulement la Gendarmerie royale du Canada, 
mais aussi Citoyennete et Immigration Canada et 



374 


CHARKAOUI v. CANADA The Chief Justice 


[2007] 1 S.C.R. 


important impact on individual rights but that there 
is a lack of transparency surrounding their activi¬ 
ties because their activities often involve sensitive 
national security information that cannot be dis¬ 
closed to the public: A New Review Mechanism for 
the RCMP’s National Security Activities (2006), 
at pp. 562-65. Moreover, the sensitive nature of 
security information means that investigations 
lead to fewer prosecutions. This, in turn, restricts 
the ability of courts to guarantee individual rights: 
“Unless charges are laid, . . . the choice of inves¬ 
tigative targets, methods of information collection 
and exchange, and means of investigation generally 
will not be subject to judicial scrutiny, media cov¬ 
erage or public debate” (p. 439). 


The procedures required to conform to the prin¬ 
ciples of fundamental justice must reflect the exi¬ 
gencies of the security context. Yet they cannot be 
permitted to erode the essence of s. 7. The princi¬ 
ples of fundamental justice cannot be reduced to 
the point where they cease to provide the protec¬ 
tion of due process that lies at the heart of s. 7 of 
the Charter. The protection may not be as complete 
as in a case where national security constraints do 
not operate. But to satisfy s. 7, meaningful and sub¬ 
stantial protection there must be. 


3. Relevant Principles of Fundamental Justice 

The overarching principle of fundamental jus¬ 
tice that applies here is this: before the state can 
detain people for significant periods of time, it must 
accord them a fair judicial process: New Brunswick 
(Minister of Health and Community Services) v. 
G. (J.), [1999] 3 S.C.R. 46. “It is an ancient and ven¬ 
erable principle that no person shall lose his or her 
liberty without due process according to the law, 
which must involve a meaningful judicial process”: 
Ferras, at para. 19. This principle emerged in the 


l’Agence des services frontaliers du Canada. II a 
fait remarquer que ces organismes relies a l’immi- 
gration peuvent avoir une forte incidence sur les 
droits individuels, mais qu’ils manquent de trans¬ 
parence dans leurs activites parce que celles-ci 
impliquent souvent des renseignements sensibles 
touchant la securite nationale qui ne peuvent etre 
rendus publics : Un nouveau mecanisme d’exa- 
men des activites de la GRC en matiere de securite 
nationale (2006), p. 623-627. En outre, en raison de 
la nature sensible des renseignements de securite, 
les enquetes donnent lieu a moins de poursuites, 
ce qui restreint pour les tribunaux la possibility de 
garantir les droits individuels : « a moins que des 
accusations ne soient deposees, le choix des cibles 
des enquetes, les methodes de collecte et d’echange 
d’information et les methodes d’enquete en general 
ne feront pas l’objet d’examen judiciaire, de cou- 
verture mediatique ou de discussion publique » 
(p. 487-488). 

Les mesures requises pour assurer la justice 
fondamentale doivent tenir compte des exigences 
propres au contexte de la securite. II faut toutefois 
s’assurer que l’essence de l’art. 7 demeure intacte. 
Les principes de justice fondamentale ne peuvent 
etre reduits au point de ne plus offrir la protection 
de l’application reguliere de la loi qui constitue 
le fondement meme de l’art. 7 de la Charte. II se 
peut que cette protection ne soit pas aussi complete 
qu’en l’absence de contraintes liees a la securite 
nationale. Mais il demeure qu’il ne saurait y avoir 
conformite avec l’art. 7 sans une protection verita¬ 
ble et substantielle. 

3. Les principes pertinents de justice fonda¬ 

mentale 

Le principe primordial de justice fondamentale 
applicable ici est le suivant : l'Etat ne peut detenir 
longtemps une personne sans lui avoir prealable- 
ment permis de beneficier d’une procedure judi¬ 
ciaire equitable : Nouveau-Brunswick (Ministre 
de la Sante et des Services communautaires) c. 
G. (J.), [1999] 3 R.C.S. 46. « C’est un ancien prin¬ 
cipe venerable que nul ne peut etre prive de sa 
liberte sans avoir pu beneficier de Fapplication 
reguliere de la loi, qui doit comporter un processus 
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era of feudal monarchy, in the form of the right to 
be brought before a judge on a motion of habeas 
corpus. It remains as fundamental to our modern 
conception of liberty as it was in the days of King 
John. 


This basic principle has a number of facets. It 
comprises the right to a hearing. It requires that 
the hearing be before an independent and impar¬ 
tial magistrate. It demands a decision by the mag¬ 
istrate on the facts and the law. And it entails the 
right to know the case put against one, and the right 
to answer that case. Precisely how these require¬ 
ments are met will vary with the context. But for s. 
7 to be satisfied, each of them must be met in sub¬ 
stance. 


The IRPA process includes a hearing. The pro¬ 
cess consists of two phases, one executive and one 
judicial. There is no hearing at the executive phase 
that results in issuance of the certificate. However, 
this is followed by a review before a judge, where 
the named person is afforded a hearing. Thus, the 
first requirement, that of a hearing, is met. 


Questions arise, however, on the other require¬ 
ments, namely: that the judge be independent and 
impartial; that the judge make a judicial decision 
based on the facts and the law; and finally, that the 
named person be afforded an opportunity to meet 
the case put against him or her by being informed 
of that case and being allowed to question or coun¬ 
ter it. I conclude that the IRPA scheme meets the 
first requirement of independence and impartial¬ 
ity, but fails to satisfy the second and third require¬ 
ments, which are interrelated here. 


judiciaire valable » : Ferras, par. 19. Ce principe 
a vu le jour a l’epoque de la monarchie feodale, 
sous la forme du droit de comparaitre devant un 
juge a la suite d’une demande d ’habeas corpus. II 
demeure aussi fondamental dans notre conception 
moderne de la liberte qu’il l’etait a l’epoque du Roi 
Jean. 

29 

Ce principe de base comporte de nombreu- 
ses facettes, y compris le droit a une audition. II 
commande que cette audition se deroule devant un 
magistrat independant et impartial, et que la deci¬ 
sion du magistrat soit fondee sur les faits et sur le 
droit. II emporte le droit de chacun de connaitre 
la preuve produite contre lui et le droit d’y repon- 
dre. La fafon precise de se conformer a ces exigen¬ 
ces variera selon le contexte. Mais pour respecter 
l’art. 7, il faut satisfaire pour l’essentiel a chacune 
d’elles. 

30 

Le processus etabli par la LI PR comporte une 
audition. II comprend deux etapes, l’une de nature 
executive, l’autre de nature judiciaire. II n’y a pas 
d’audition a l’etape de nature executive qui mene 
a la delivrance du certificat. Celle-ci est toutefois 
suivie d’un examen par un juge designe, a l’occa- 
sion duquel la personne designee a droit a une audi¬ 
tion. Par consequent, le processus repond a la pre¬ 
miere exigence, soit la tenue d’une audition. 

31 

Les autres exigences soulevent toutefois les 
questions suivantes : le juge est-il independant et 
impartial? Le juge prononce-t-il un jugement fonde 
sur les faits et sur le droit? Enfin, la personne desi¬ 
gnee a-t-elle la possibilite de repondre aux allega¬ 
tions formulees contre elle en prenant connaissance 
de la preuve et en ayant la possibilite de la contester 
ou de presenter une contre-preuve? Je conclus que 
le regime etabli par la LIPR repond a la premiere 
exigence, soit celle de l’independance et de l’im- 
partialite du juge, mais ne satisfait ni a la deuxieme 
ni a la troisieme, qui sont interreliees en l’espece. 


4. Is the Judge Independent and Impartial? 

Although the scope of the required hearing 
can vary according to context ( Baker v. Canada 
(Minister of Citizenship and Immigration), [1999] 2 


4. Le juge est-il independant et impartial? 

Meme si la portee de l’audition requise peut 
varier selon le contexte (Baker c. Canada (Ministre 
de la Citoyennete et de VImmigration), [1999] 2 
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S.C.R. 817), a hearing must include “[a]n independ¬ 
ent judicial phase and an impartial judge” ( Ferras, 
at para. 25). This requirement is also consistent 
with the unwritten constitutional principle of judi¬ 
cial independence: Reference re Remuneration of 
Judges of the Provincial Court of Prince Edward 
Island, [1997] 3 S.C.R. 3. It has also been called 
“the cornerstone of the common law duty of pro¬ 
cedural fairness” ( Application under s. 83.28 of 
the Criminal Code (Re), [2004] 2 S.C.R. 248, 2004 
SCC 42 (“Re Bagri"), at para. 81), and is necessary 
in order to ensure judicial impartiality: R. v. Lippe, 
[1991] 2 S.C.R. 114, at p. 139. It is not enough that 
the judge in fact be independent and impartial; fun¬ 
damental justice requires that the judge also appear 
to be independent and impartial. This flows from 
the fact that judicial independence has two facets: 
actual independence and perceived independence 
(Valente v. The Queen, [1985] 2 S.C.R. 673, at 
p. 689). 

The IRPA scheme provides for the certificate 
issued by the ministers to be reviewed by a “des¬ 
ignated judge”, a judge of the Federal Court of 
Canada. The question here is whether, from an 
institutional perspective, the role assigned to des¬ 
ignated judges under the IRPA leads to a percep¬ 
tion that independence and impartiality are com¬ 
promised. 

The designated judge has been aptly described 
as the “cornerstone of the procedure established by 
Parliament” in the IRPA (Charkaoui (Re), [2004] 
3 F.C.R. 32, 2003 FC 1419, at para. 120, per Noel 
J.). The judge is the sole avenue of review for the 
named person and the only person capable of pro¬ 
viding the essential judicial component of the pro¬ 
cess. 

When reviewing the certificate, the judge sees 
all the material relied on by the government. But 
if the government claims confidentiality for cer¬ 
tain material, the judge cannot share this material 
with the named person. The judge must make his 
or her decision without hearing any objections the 
named person might be able to make, were he or 
she granted access to the whole of the record. Part 
of the hearing may be held in camera, with only the 


R.C.S. 817), elle doit comprendre « [u]ne etape judi- 
ciaire independante et un juge impartial » ( Ferras, 
par. 25). Cette exigence est aussi compatible avec 
le principe constitutionnel non ecrit de l’indepen- 
dance judiciaire : Renvoi relatif a la remuneration 
des juges de la Courprovinciate de ITle-du-Prince- 
Edouard, [1997] 3 R.C.S. 3. Cette independance 
a aussi ete decrite comme «la pierre d’assise de 
l’obligation d’equite procedural reconnue par la 
common law » (Demande fondee sur Part. 83.28 du 
Code criminel (Re), [2004] 2 R.C.S. 248, 2004 CSC 
42 (« Re Bagri »), par. 81) et elle est necessaire pour 
garantir Fimpartialite judiciaire : R. c. Lippe, [1991] 
2 R.C.S. 114, p. 139. II ne suffit pas que ce juge soit 
independant et impartial en realite; la justice fon- 
damentale exige en effet qu’il le soit aussi en appa- 
rence. Cette regie decoule du fait que l’independance 
judiciaire a deux facettes : l’independance reelle et 
la perception d’independance ( Valente c. La Reine, 
[1985] 2 R.C.S. 673, p. 689). 

Selon le regime cree par la LIPR, le certificat 
delivre par les ministres doit etre examine par un 
«juge designe », un juge de la Cour federale du 
Canada. La question qui se pose en l’espece est 
celle de savoir si, du point de vue institutionnel, 
le role confie aux juges designes par la LIPR cree 
l’impression que leur independance et leur impar¬ 
tiality est compromise. 

Le juge designe a ete decrit avec justesse comme 
la « pierre angulaire de la procedure etablie par le 
legislateur » dans XaLIPR (Charkaoui (Re), [2004] 3 
R.C.F. 32, 2003 CF 1419, par. 120, le juge Noel). Le 
juge est l’unique voie de recours pour la personne 
designee et la seule personne capable de conferer 
au processus son caractere judiciaire essentiel. 

Lorsqu’il examine le certificat, le juge prend 
connaissance de tous les renseignements sur les- 
quels s’est fonde le gouvernement. Neanmoins, si ce 
dernier invoque la confidentiality de certains ren¬ 
seignements, le juge ne peut les communiquer a 
la personne designee. II doit done rendre sa deci¬ 
sion sans entendre les objections que la personne 
designee pourrait faire valoir si elle avait acces au 
dossier en entier. Une partie de l’audience peut se 
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judge and the government lawyers in the room. The 
named person is not there. His or her lawyer is not 
there. There is no one to speak for the person or to 
test the evidence put against him or her. 


These circumstances may give rise to a per¬ 
ception that the designated judge under the IRPA 
may not be entirely independent and impartial as 
between the state and the person named in the cer¬ 
tificate. Speaking at a conference in March 2002, 
Hugessen J. of the Federal Court expressed unease 
with the role assigned to designated judges under 
the IRPA: 

We do not like this process of having to sit alone hear¬ 
ing only one party,, and looking at the materials pro¬ 
duced by only one party .... 

If there is one thing that I learned in my practice 
at the Bar, and I have managed to retain it through all 
these years, it is that good cross-examination requires 
really careful preparation and a good knowledge of 
your case. And by definition, judges do not do that . . . . 
[W]e do not have any knowledge except what is given 
to us and when it is only given to us by one party we are 
not well suited to test the materials that are put before 
us. [Emphasis added.] 

(J. K. Hugessen, “Watching the Watchers: 
Democratic Oversight”, in D. Daubney et al., eds., 
Terrorism, Law and Democracy: How is Canada 
changing following September 11? (2002), 381, at 
p. 384) 

Three related concerns arise with respect to 
independence and impartiality. First is the con¬ 
cern that the IRPA may be perceived to deprive the 
judge of his or her independent judicial role and 
co-opt the judge as an agent of the executive branch 
of government. Second is the concern that the des¬ 
ignated judge functions as an investigative officer 
rather than a judge. Third is the concern that the 
judge, whose role includes compensating for the 
fact that the named person may not have access to 
material and may not be present at the hearing, will 
become associated with this person’s case. 


derouler a huis clos en presence uniquement du juge 
et des avocats du gouvernement. Ni la personne 
designee ni son avocat ne sont presents. Personne 
n’est la pour parler au nom de la personne designee 
ou pour contester les elements de preuve produits 
contre elle. 

Ces circonstances peuvent creer l’impression 
que le juge designe sous le regime de la LI PR n’est 
peut-etre pas completement independant et impar¬ 
tial a l’egard de l’Etat et de la personne designee 
dans le certificat. Dans le cadre d’une conference, 
en mars 2002, le juge Hugessen de la Cour fede- 
rale a exprime sa reticence devant le role confie aux 
juges designes par la LI PR : 

[TRADUCTION] Nous n’aimons pas ce processus qui 
consiste a entendre seulement une partie et a prendre 
connaissance des documents produits par une seule 
partie . . . 

S’il est une chose que j’ai apprise dans l’exercice de 
la profession d’avocat, et que je n’ai pas oubliee apres 
toutes ces annees, c’est qu’un bon contre-interrogatoire 
demande une preparation tres minutieuse et une bonne 
connaissance de la cause. Or, par definition, les juges 
ne font pas ce genre de travail . [. . .] [N]ous ne connais- 
sons rien de la cause a part ce qu’on nous en dit et lors- 
que l’information que nous recevons emane d’une seule 
partie, nous ne sommes pas vraiment en mesure d’en 
apprecier la valeur. [Je souligne.] 

(J. K. Hugessen, «Watching the Watchers : 
Democratic Oversight », dans D. Daubney et autres, 
dir., Terrorisme, droit et democratie : Comment 
le Canada a-t-il change apres le 11 septembre? 
(2002), 381, p. 384) 

Trois problemes se posent relativement a l’in- 
dependance et a l’impartialite. Premierement, la 
L1PR peut etre p ere tie comme depouillant le juge 
de sa fonction de magistrat independant pour lui 
attribuer le role de mandataire du pouvoir exe- 
cutif. Deuxiemement, le juge designe agirait 
comme un enqueteur plutot que comme un juge. 
Troisiemement, comme son role consiste aussi 
a pallier la possibility que la personne designee 
n’ait pas acces a l’information et ne puisse assister 
a l’audience, le juge pourrait devenir associe a la 
cause de cette personne. 


2007 SCC 9 (CanLII) 






378 


CHARKAOUI v. CANADA The Chief Justice 


[2007] 1 S.C.R. 


The first concern is linked to the degree of def¬ 
erence that the judge accords to the ministers’ con¬ 
clusion that the facts supported the issuance of a 
certificate and the detention of the named person. 
Judges working under the process have eschewed 
an overly deferential approach, insisting instead on 
a searching examination of the reasonableness of 
the certificate on the material placed before them: 
Jaballah, Re (2004), 247 F.T.R. 68, 2004 FC 299; 
Charkaoui (Re), [2005] 2 F.C.R. 299, 2004 FCA 
421, at para. 74. They are correct to do so, having 
regard to the language of the provision, the his¬ 
tory of its adoption, and the role of the designated 
judge. 

First, an active role for the designated judge is 
justified by the language of the 1RPA and the stand¬ 
ards of review it establishes. The statute requires 
the designated judge to determine whether the 
certificate is “reasonable”, and emphasizes factual 
scrutiny by instructing the judge to do so “on the 
basis of the information and evidence available” 
(s. 80(1)). This language, as well as the accom¬ 
panying factual, legal and administrative context, 
leads to the conclusion that the designated judge 
must review the certificate on a standard of rea¬ 
sonableness. Likewise, since the ministers’ deci¬ 
sion to detain a permanent resident is based on 
“reasonable grounds to believe” (s. 82(1)), “[i]t is 
logical to assume that in subsequent reviews by 
a designated judge, the same standard will be 
used” ( Charkaoui (Re), [2005] 3 F.C.R. 389, 2005 
FC 248, at para. 30). The “reasonable grounds to 
believe” standard requires the judge to consider 
whether “there is an objective basis . . . which is 
based on compelling and credible information”: 
Mugesera v. Canada (Minister of Citizenship and 
Immigration), [2005] 2 S.C.R. 100, 2005 SCC 
40, at para. 114. “Reasonable grounds to believe” 
is the appropriate standard for judges to apply 
when reviewing a continuation of detention under 
the certificate provisions of the 1RPA. The IRPA 
therefore does not ask the designated judge to be 
deferential, but, rather, asks him or her to engage 
in a searching review. 


Le premier probleme tient au degre de retenue 
du juge envers la conclusion des ministres selon 
laquelle les faits justifiaient la delivrance du certi- 
ficat et la detention de la personne designee. Dans 
le contexte de ce processus, les juges evitent de 
faire preuve d’une retenue excessive, insistant 
plutot sur un examen rigoureux du caractere rai- 
sonnable du certificat a partir des renseignements 
dont ils disposent : Jaballah, Re (2004), 247 
F.T.R. 68, 2004 CF 299; Charkaoui (Re), [2005] 
2 R.C.F. 299, 2004 CAF 421, par. 74. C’est a bon 
droit qu’ils agissent ainsi, etant donne le libelle de 
la disposition legislative, l’historique de son adop¬ 
tion et le role du juge designe. 

Premierement, le libelle de la LI PR et la norme 
de controle qu’elle etablit justihent que le juge desi¬ 
gne joue un role actif. La loi exige que les juges 
designes decident du «caractere raisonnable» 
des certificats et insiste sur l’examen minutieux 
des faits en donnant instruction au juge de rendre 
sa decision « compte tenu des renseignements et 
autres elements de preuve dont il dispose » (par. 
80(1)). Ces termes, ainsi que leur contexte factuel, 
juridique et administratif, menent a la conclu¬ 
sion que le juge designe doit examiner le certi¬ 
ficat selon la norme du caractere raisonnable. De 
meme, comme la decision des ministres de detenir 
un resident permanent est fondee sur « des motifs 
raisonnables de croire » (par. 82(1)), « [i]l est logi- 
que de penser que lors de revisions subsequentes 
par un juge designe, la meme norme sera utilisee » 
(Charkaoui (Re), [2005] 3 R.C.F. 389, 2005 CF 
248, par. 30). La norme des « motifs raisonnables 
de croire » exige que le juge se demande s’il existe 
« un fondement objectif reposant sur des rensei¬ 
gnements concluants et dignes de foi » : Mugesera 
c. Canada (Ministre de la Citoyennete et de VIm¬ 
migration), [2005] 2 R.C.S. 100, 2005 CSC 40, 
par. 114. C’est la norme des « motifs raisonnables 
de croire » que les juges doivent appliquer lors- 
qu’ils controlent le maintien en detention sous le 
regime des dispositions de la LIPR regissant les 
certificats. La LIPR n’impose pas une grande rete¬ 
nue au juge designe, mais l’oblige a proceder a un 
examen approfondi. 
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This interpretation of the IRPA is confirmed 
by statements made in the course of the adop¬ 
tion of the scheme. While it was considering the 
IRPA, the Standing Committee on Citizenship 
and Immigration was informed that the role of 
the designated judge would be to avoid treatment 
that is unfair, arbitrary, or in violation of due pro¬ 
cess (Transcript of the Standing Committee on 
Citizenship and Immigration, Thursday, April 26, 
2001 (online)). 

Finally, the fact that the designated judge may 
have access to more information than the ministers 
did in making their initial decision to issue a cer¬ 
tificate and detain suggests that the judge possesses 
relative expertise on the matters at issue and is no 
mere rubber stamp: Charkaoui (Re), 2003 FC 1419, 
at para. 125. 


I conclude that a non-deferential role for the 
designated judge goes some distance toward alle¬ 
viating the first concern, that the judge will be per¬ 
ceived to be in the camp of the government. 

The second concern is that the judge may be 
seen to function more as an investigator than as 
an independent and impartial adjudicator. The law 
is clear that the principles of fundamental justice 
are breached if a judge is reduced to an executive, 
investigative function. At the same time, the mere 
fact that a judge is required to assist in an investiga¬ 
tive activity does not deprive the judge of the req¬ 
uisite independence. In Re Bagri, the Court con¬ 
sidered whether a provision of the Criminal Code, 
R.S.C. 1985, c. C-46. that provides for a judge to 
assist the state in gathering evidence in the inves¬ 
tigation of a terrorist offence violated s. 7 or s. 
11(d) of the Charter. Under s. 83.28, a judge can 
order a person to attend before the judge (or before 
another judge) to give information on a suspected 
past or future terrorism offence, and supervise 
the taking of the person’s statement. The hearing 
can take place in camera, and its very existence 
can be kept secret. Critics of s. 83.28 argued that 
it co-opts the presiding judge into performing an 


Cette interpretation de la LIPR est corrobo- 
ree par des declarations faites durant le processus 
d’adoption du regime. Les temoignages presentes 
au Comite permanent de la citoyennete et de Fim- 
migration qui etudiait la LIPR lui ont revele que le 
role du juge designe consiste a eviter tout traitement 
injuste ou arbitraire et a garantir l’application regu- 
liere de la loi (Transcription des travaux du Comite 
permanent de la citoyennete et de 1’immigration, le 
jeudi 26 avril 2001 (en ligne)). 

Enfin, le fait que le juge designe ait acces a plus 
de renseignements que les ministres n’en avaient a 
leur disposition pour prendre leur decision initiale 
de delivrer un certihcat et de mettle Finteresse en 
detention porte a croire que le juge est relativement 
bien place pour apprecier les questions en litige 
et ne se contente pas d’enteriner machinalement 
cette decision : Charkaoui (Re), 2003 CF 1419, 
par. 125. 

42 

Je conclus qu’attribuer au juge designe un role 
qui ne l’oblige pas a faire preuve de retenue contri- 
bue a attenuer le premier probleme, soit la possibi¬ 
lity que le juge soit penju comme appartenant au 
camp du gouvernement. 

43 

Deuxiemement, on craint que le juge soit pergu 
davantage comme un enqueteur que comme un 
arbitre independant et impartial. II est clair en 
droit qu’il serait contraire aux principes de jus¬ 
tice fondamentale que le juge exerce une fonction 
purement executive, qui se limite a une enquete. 

Par contre, le simple fait qu’un juge soit appele a 
participer a une activite d’enquete ne le prive pas 
de Findependance requise. Dans Re Bagri, la Cour 
devait decider si une disposition du Code crimi- 
nel , L.R.C. 1985, ch. C-46, qui autorise un juge a 
aider l’Etat a rechercher des elements de preuve 
dans le cadre d’une enquete sur une infraction de 
terrorisme contrevenait a l’art. 7 ou a l’al. 1 Id) de 
la Charte. L’article 83.28 permet au juge d’ordonner 
qu’une personne comparaisse devant lui (ou devant 
un autre juge) pour fournir de l’information sur une 
infraction de terrorisme commise ou apprehendee 
et a superviser son interrogatoire. L’audience peut 
se derouler a huis clos et meme sa tenue peut etre 
gardee secrete. Les critiques formulees contre l’art. 
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investigative rather than an adjudicative role. The 
majority held that the provision violates neither 
s. 7 of the Charter nor the unwritten principle 
of judicial independence. It stressed that s. 83.28 
gives judges broad discretion to vary the terms of 
the order made under it and to ensure that consti¬ 
tutional and common law values are respected. 
It also noted that judges routinely participate in 
investigations in the criminal context and that 
their role in these situations is to “act as a check 
against state excess” (para. 86), and emphasized 
that in the context of investigative hearings the 
judge was not asked to question the individual or 
challenge the evidence, but merely to mediate and 
ensure the fairness of the proceeding. However, it 
warned that “once legislation invokes the aid of 
the judiciary, we must remain vigilant to ensure 
that the integrity of its role is not compromised or 
diluted” (para. 87). 


The 1RPA provisions before the Court, like s. 
83.28 of the Criminal Code, preserve the essential 
elements of the judicial role. It is even clearer in 
this case than in Re Bagri that the process estab¬ 
lished by the legislation at issue is not purely inves¬ 
tigative; the judge’s task of determining whether 
the certificate is “reasonable” seems on its face 
closer to adjudicative review of an executive act 
than to investigation. On the other hand, the pro¬ 
visions seem to require the judge to actively vet 
the evidence, an activity that the Court viewed as 
suspect in Re Bagri. Noel J., the designated judge 
for Mr. Charkaoui’s case, stated: 


Designated judges preside over hearings and hear the 
Minister’s witnesses. They examine witnesses them¬ 
selves as the need arises. They examine the docu¬ 
ments carefully to determine which information is 
related to security and which information is not. In 
order to do so, they examine, among other things, 
the sources of the information, the way in which it 
was obtained, the reliability of the sources and the 


83.28 voulaient qu’il permette au juge d’exercer 
des fonctions d’enquete plutot que sa fonction juri- 
dictionnelle. La majorite a conclu que cette dispo¬ 
sition ne viole ni Tart. 7 de la Charte ni le prin- 
cipe non ecrit de l’independance judiciaire. Elle a 
precise que l’art. 83.28 confere au juge un vaste 
pouvoir discretionnaire pour fixer et modifier les 
modalites de l’ordonnance rendue en application 
de cet article et pour veiller au respect des valeurs 
reconnues par la Constitution et par la common 
law. La majorite a aussi souligne que les juges 
participent couramment a des enquetes dans le 
contexte criminel et que, dans ces situations, leur 
role consiste a « refrener les exces de l’Etat » (par. 
86). Elle a insiste sur le fait que, dans le cadre 
d’une enquete, le juge n’etait pas appele a poser des 
questions a Tinteresse ni a contester les elements 
de preuve, mais simplement a agir comme media- 
teur et a garantir l’equite procedurale. Par contre, 
elle a prevenu que « des qu’une mesure legislative 
requiert l’aide du pouvoir judiciaire, il faut veiller 
a ce que l’integrite du role de ce dernier ne soit ni 
compromise ni diminuee » (par. 87). 

Les dispositions de la L1PR en cause, a l’ins- 
tar de Part. 83.28 du Code criminel, preservent les 
elements essentiels de la fonction judiciaire. II est 
encore plus clair en l’espece que dans Re Bagri 
que le processus etabli par la loi n’est pas stricte- 
ment de la nature d’une enquete; la tache du juge 
de decider du « caractere raisonnable » du certi- 
ficat semble d’emblee s’apparenter davantage au 
controle judiciaire d’un acte de l’executif qu’a une 
enquete. D’autre part, les dispositions semblent 
exiger que le juge passe concretement les elements 
de preuve au crible, tache qui paraissait suspecte 
aux yeux de la Cour dans Re Bagri. Le juge Noel, 
juge designe dans la cause de M. Charkaoui, a 
affirme : 

Le juge designe preside les audiences et entend les 
temoins presentes par les ministres. Au besoin, il 
interroge lui-meme ces temoins. Il examine soigneu- 
sement la documentation pour determiner quels ren- 
seignements sont lies a la securite et lesquels ne le sont 
pas. Pour ce faire, il examine entre autres les sources 
des renseignements, la fafon dont ces renseignements 
ont ete obtenus, la fiabilite des sources et la methode 
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method used, and whether it is possible to corroborate 
the information by other means. 

(2003 FC 1419, at para. 101) 

These comments suggest that while the designated 
judge may be more involved in vetting and skepti¬ 
cally scrutinizing the evidence than would be the 
case in a normal judicial hearing, the judge is nev¬ 
ertheless performing the adjudicative function of 
evaluation, rather than the executive function of 
investigation. However, care must be taken to avoid 
allowing the investigative aspect of the process to 
overwhelm its adjudicative aspect. 

The third concern is that the judge’s role as sole 
protector of the named person’s interest may asso¬ 
ciate the judge, in fact or perception, with that inter¬ 
est. A judge who is obliged to take on a “defence” 
role in the absence of counsel may unconsciously 
become associated with that camp: R. v. Taubler 
(1987), 20 O.A.C. 64, at p. 71; R. v. Turlon (1989), 
49 C.C.C. (3d) 186 (Ont. C.A.), at p. 191. This con¬ 
cern must be balanced against the opposite concern 
that the judge may appear to be part of the govern¬ 
ment scheme and hence in the government’s camp. 
The critical consideration, however, is that the IRPA 
permits — indeed requires — the judge to conduct 
the review in an independent and judicial fashion. 
Provided the judge does so, the scheme cannot be 
condemned on the ground that he or she is, in fact 
or perception, in the named person’s camp. 


I conclude that, on its face, the IRPA process is 
designed to preserve the independence and impar¬ 
tiality of the designated judge, as required by s. 7. 
Properly followed by judges committed to a search¬ 
ing review, it cannot be said to compromise the per¬ 
ceived independence and impartiality of the desig¬ 
nated judge. 

I note that this conclusion conclusively rebuts 
the appellant Charkaoui’s contention that the IRPA 
breaches the unwritten constitutional principle of 


utilisee, ainsi que la possibility de corroborer ces ren- 
seignements par d’autres moyens lorsque cela est pos¬ 
sible. 

(2003 CF 1419, par. 101) 

Ces commentaires indiquent que, meme si un juge 
designe participe davantage au criblage et a l’exa- 
men critique des elements de preuve que dans le 
cadre d’une audition judiciaire normale, il continue 
d’exercer sa fonction judiciaire devaluation, plutot 
que la fonction executive d’enquete. II faut toutefois 
veiller a ce que le volet d’enquete du processus n’en 
supplante pas le volet judiciaire. 

Troisiemement, on craint que le juge, en raison 
de son role de protecteur unique des interets de la 
personne designee, puisse etre associe, en realite 
ou en apparence, aux interets de cette personne. Un 
juge tenu d’assumer le role de la « defense » en l’ab- 
sence d’un avocat pourrait devenir inconsciemment 
associe a ce camp : R. c. Taubler (1987), 20 O.A.C. 

64, p. 71; R. c. Turlon (1989), 49 C.C.C. (3d) 186 
(C.A. Ont.), p. 191. Cette crainte doit etre soupesee 
en regard de l’eventualite opposee que le juge soit 
pergu comme faisant partie integrante du regime 
gouvernemental et appartenant au camp du gouver- 
nement. La consideration determinante est toutefois 
que la LI PR permet au juge — lui enjoint en fait 
— de proceder au controle en agissant comme un 
magistrat independant exercant des fonctions judi- 
ciaires. Dans la mesure oil le juge agit effectivement 
ainsi, le regime ne peut etre condamne sous pretexte 
que le juge se rangerait, en realite ou en apparence, 
dans le camp de la personne designee. 

Je conclus qu’il ressort, a la simple lecture de la ^ 
LIPR, que le processus qu’elle etablit est concu de 
fagon a preserver l’independance et l’impartialite 
du juge designe, comme l’exige Tart. 7. On ne sau- 
rait dire que l’independance et Timpartialite appa- 
rentes du juge designe sont compromises, lorsque 
les juges appliquent correctement ce processus en 
procedant a un examen approfondi. 

47 

Soulignons que cette conclusion refute dehniti- 
vement la pretention de M. Charkaoui selon laquelle 
la LIPR contrevient au principe constitutionnel non 
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judicial independence affirmed in Provincial Court 
Judges’ Assn, of New Brunswick v. New Brunswick 
(Minister of Justice), [2005] 2 S.C.R. 286, 2005 
SCC 44. 

5. Is the Decision Based on the Facts and the 
Law? 

To comply with s. 7 of the Charter ; the magis¬ 
trate must make a decision based on the facts and 
the law. In the extradition context, the principles of 
fundamental justice have been held to require, “at 
a minimum, a meaningful judicial assessment of 
the case on the basis of the evidence and the law. A 
judge considers the respective rights of the litigants 
or parties and makes findings of fact on the basis of 
evidence and applies the law to those findings. Both 
facts and law must be considered for a true adju¬ 
dication. Since Bonham’s Case [(1610), 8 Co. Rep. 
113b, 77 E.R. 646], the essence of a judicial hearing 
has been the treatment of facts revealed by the evi¬ 
dence in consideration of the substantive rights of 
the parties as set down by law” ( Ferras , at para. 25). 
The individual and societal interests at stake in the 
certificate of inadmissibility context suggest similar 
requirements. 

The 1RPA process at issue seeks to meet this 
requirement by placing material before the judge for 
evaluation. As a practical matter, most if not all of 
the material that the judge considers is produced by 
the government and can be vetted for reliability and 
sufficiency only by the judge. The normal standards 
used to ensure the reliability of evidence in court do 
not apply: s. 78 (J). The named person may be shown 
little or none of the material relied on by the minis¬ 
ters and the judge, and may thus not be in a position 
to know or challenge the case against him or her. It 
follows that the judge’s decision, while based on the 
evidence before him or her, may not be based on all 
of the evidence available. 


There are two types of judicial systems, and they 
ensure that the full case is placed before the judge 
in two different ways. In inquisitorial systems, as in 


ecrit de l’independance judiciaire reconnu dans 
Assoc, des juges de la Courprovinciate du Nouveau- 
Brunswick c. Nouveau-Brunswick (Ministre de la 
Justice), [2005] 2 R.C.S. 286, 2005 CSC 44. 

5. La decision est-elle fondee sur les faits et 
sur le droit? 

Pour se conformer a Part. 7 de la Charte, le 
magistrat doit rendre une decision fondee sur les 
faits et sur le droit. Dans le contexte de l’extradition, 
il a ete juge que la justice fondamentale « impose 
aux tribunaux au moins l’obligation de proceder 
a une appreciation valable de l’affaire en fonction 
de la preuve et du droit. Le juge examine les droits 
respectifs des parties et, d’apres la preuve, tire des 
conclusions de fait auxquelles il applique le droit. 
II doit examiner autant les faits que le droit pour 
arriver a une conclusion valable. Depuis l’affaire 
Bonham [(1610), 8 Co. Rep. 113b, 77 E.R. 646], 
l’essence d’une audience judiciaire est de traiter les 
faits reveles par la preuve selon les droits substan- 
tiels que la loi confere aux parties » ( Ferras , par. 
25). Les interets individuels et societaux en jeu dans 
le contexte des certificats d’interdiction de territoire 
supposent l’application d’une exigence semblable. 

Le processus etabli par la LI PR est cense repon- 
dre a cette exigence par la production de renseigne- 
ments soumis a l’appreciation du juge. En pratique, 
la plupart sinon la totalite des documents examines 
par le juge sont produits par le gouvernement et seul 
le juge peut les passer au crible pour determiner s’ils 
sont fiables et suffisants. Les normes servant habi- 
tuellement a garantir la fiabilite de la preuve sou- 
mise aux tribunaux ne s’appliquent pas : al. 78/). 
Il se peut que la personne designee ne puisse pas 
prendre connaissance de la totalite ou d’une grande 
partie des renseignements sur lesquels s’appuient 
les ministres et le juge, et qu’elle ne soit done pas 
en mesure de connaitre ou de contester les allega¬ 
tions formulees contre elle. Par consequent, le juge 
peut rendre une decision qui, bien que fondee sur la 
preuve dont il dispose, n’est pas fondee sur tous les 
elements de preuve disponibles. 

Il existe deux types de systemes de justice, qui 
garantissent de deux manieres differentes que le juge 
dispose d’une preuve complete. Dans un systeme de 
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Continental Europe, the judge takes charge of the 
gathering of evidence in an independent and impar¬ 
tial way. By contrast, an adversarial system, which 
is the norm in Canada, relies on the parties — who 
are entitled to disclosure of the case to meet, and 
to full participation in open proceedings — to pro¬ 
duce the relevant evidence. The designated judge 
under the IRPA does not possess the full and inde¬ 
pendent powers to gather evidence that exist in the 
inquisitorial process. At the same time, the named 
person is not given the disclosure and the right to 
participate in the proceedings that characterize the 
adversarial process. The result is a concern that the 
designated judge, despite his or her best efforts to 
get all the relevant evidence, may be obliged — per¬ 
haps unknowingly — to make the required deci¬ 
sion based on only part of the relevant evidence. 
As Hugessen J. has noted, the adversarial system 
provides “the real warranty that the outcome of 
what we do is going to be fair and just” (p. 385); 
without it, the judge may feel “a little bit like a fig 
leaf” (Proceedings of the March 2002 Conference, 
at p. 386). 


Judges of the Federal Court have worked assidu¬ 
ously to overcome the difficulties inherent in the 
role the IRPA has assigned to them. To their credit, 
they have adopted a pseudo-inquisitorial role and 
sought to seriously test the protected documenta¬ 
tion and information. But the role remains pseudo- 
inquisitorial. The judge is not afforded the power 
to independently investigate all relevant facts that 
true inquisitorial judges enjoy. At the same time, 
since the named person is not given a full picture of 
the case to meet, the judge cannot rely on the par¬ 
ties to present missing evidence. The result is that, 
at the end of the day, one cannot be sure that the 
judge has been exposed to the whole factual pic¬ 
ture. 

Similar concerns arise with respect to the require¬ 
ment that the decision be based on the law. Without 
knowledge of the information put against him or 
her, the named person may not be in a position to 
raise legal objections relating to the evidence, or 


type inquisitoire, comme on en retrouve notamment 
sur le continent europeen, le juge dirige la collecte 
des elements de preuve de fagon impartiale et inde- 
pendante. Par contraste, un systeme contradictoire, 
qui constitue la norme au Canada, compte sur les 
parties — qui ont le droit de connaitre les allegations 
formulees contre elles et de participer pleinement a 
une procedure publique — pour qu’elles produisent 
les elements de preuve pertinents. Sous le regime de 
la LIPR, le juge designe n’est pas investi de tous les 
pouvoirs independants de colliger les elements de 
preuve que lui confererait le processus inquisitoire. 
Par contre, la personne designee ne beneficie ni de la 
divulgation de la preuve ni du droit de participer a la 
procedure qui caracterisent le processus contradic¬ 
toire. En consequence, on craint que le juge designe, 
en depit des efforts qu’il deploie pour obtenir toute 
la preuve pertinente, puisse etre oblige — peut-etre 
sans le savoir — de rendre la decision requise sur le 
fondement d’une partie seulement de la preuve per¬ 
tinente. Comme l’a note le juge Hugessen, le sys¬ 
teme contradictoire [TRADUCTION] « garantit reel- 
lement que Tissue de notre travail sera equitable et 
juste » (p. 385); sans lui, le juge pourrait avoir « un 
peu le sentiment d’etre une feuille de vigne » (Actes 
de la conference de mars 2002, p. 386). 

Les juges de la Cour federale ont travaille avec 
acharnement pour surmonter les difficultes inheren- 
tes au role que la LIPR leur a confie. Ils sont louables 
d’avoir assume un role pseudo-inquisitoire et essaye 
de verifier serieusement les documents et les rensei- 
gnements proteges. Leur role demeure neanmoins 
pseudo- inquisitoire. Le juge n’a pas, contrairement 
aux juges d’un veritable systeme inquisitoire, le pou- 
voir d’enqueter de fagon independante sur tous les 
faits pertinents. Par ailleurs, comme la personne 
designee n’est pas pleinement informee de ce qu’on 
lui reproche, le juge ne peut pas compter sur les par¬ 
ties pour lui presenter la preuve manquante. En defi¬ 
nitive, on ne peut jamais avoir la certitude que le 
juge a pu prendre connaissance de tous les faits. 

Des problemes semblables se posent quant au 
respect de l’exigence voulant que la decision soit 
fondee sur le droit. Ne sachant pas ce qui lui est 
reproche, il se peut que la personne designee ne soit 
pas en mesure de soulever une objection juridique 
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to develop legal arguments based on the evidence. 
The named person is, to be sure, permitted to make 
legal representations. But without disclosure and 
full participation throughout the process, he or she 
may not be in a position to put forward a full legal 
argument. 


6. Is the “Case to Meet” Principle Satisfied? 


Last but not least, a fair hearing requires that 
the affected person be informed of the case against 
him or her, and be permitted to respond to that 
case. This right is well established in immigra¬ 
tion law. The question is whether the procedures 
“provide an adequate opportunity for [an affected 
person] to state his case and know the case he has 
to meet” (Singh, at p. 213). Similarly, in Suresh, 
the Court held that a person facing deportation to 
torture under s. 53( ()(/?) of the former Immigration 
Act, R.S.C. 1985, c. 1-2, must “[n]ot only ... be 
informed of the case to be met . . . [but] also be 
given an opportunity to challenge the information 
of the Minister where issues as to its validity arise” 
(para. 123). 

Under the IRPA’s certificate scheme, the named 
person may be deprived of access to some or all of 
the information put against him or her, which would 
deny the person the ability to know the case to meet. 
Without this information, the named person may 
not be in a position to contradict errors, identify 
omissions, challenge the credibility of informants 
or refute false allegations. This problem is serious 
in itself. It also underlies the concerns, discussed 
above, about the independence and impartiality of 
the designated judge, and the ability of the judge to 
make a decision based on the facts and law. 

Confidentiality is a constant preoccupation of 
the certificate scheme. The judge “shall ensure” 
the confidentiality of the information on which the 
certificate is based and of any other evidence if, 
in the opinion of the judge, disclosure would be 


contre un element de preuve ou de faire valoir des 
arguments de droit fondes sur la preuve. Certes, 
la personne designee est autorisee a presenter des 
arguments juridiques. Toutefois, sans la divulga¬ 
tion de la preuve et sans sa pleine participation du 
debut a la fin du processus, elle n’est peut-etre pas 
en mesure de preparer une argumentation complete 
sur les questions de droit. 

6. Le principe selon lequel une partie a le 

droit de savoir ce qu’on lui reproche est-il 

respecte? 

Dernier element, qui n’est toutefois pas le moin- 
dre, une audition equitable suppose que l’interesse 
soit informe des allegations formulees contre lui 
et ait la possibilite d’y repondre. Ce droit est bien 
etabli en droit de l’immigration. II s’agit de savoir si 
la procedure offre « a la personne [visee] une pos¬ 
sibilite suffisante d’exposer sa cause et de savoir ce 
qu’elle doit prouver » (Singh, p. 213). De meme, dans 
Suresh, la Cour a statue qu’une personne susceptible 
d’etre expulsee vers un pays ou elle risque la torture, 
en application de l’al. 53(1)/?) de l’ancienne Loi sur 
Vimmigration, L.R.C. 1985, ch. 1-2, « doit non seu- 
lement etre informe [e] des elements invoques contre 
[elle], mais aussi avoir la possibilite de contester 
l’information recueillie par la ministre lorsque sa 
validite peut etre mise en doute » (par. 123). 

Sous le regime de certificats etabli dans la LIPR, 
il est possible que la personne designee n’ait pas 
acces a la totalite ou a une partie des renseigne- 
ments produits contre elle, ce qui l’empeche de 
savoir ce qu’elle doit prouver. II se peut que, privee 
de ces renseignements, elle ne soit pas en mesure de 
corriger les erreurs, relever les omissions, attaquer 
la credibility des informateurs ou refuter les faus- 
setes. Ce probleme est serieux en soi. De surcroit, 
il alimente les craintes mentionnees precedemment 
concernant l’independance et l’impartialite du juge 
designe et sa capacite a rendre une decision fondee 
sur les faits et sur le droit. 

La confidentialite constitue une preoccupation 
constante dans le regime de certificats. Le juge « est 
tenu » de garantir la confidentialite des renseigne¬ 
ments justifiant le certificat et des autres elements 
de preuve dont la divulgation porterait atteinte, 
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injurious to national security or to the safety of any 
person: s. 78(Z?). At the request of either minister “at 
any time during the proceedings”, the judge “shall 
hear” information or evidence in the absence of the 
named person and his or her counsel if, in the opin¬ 
ion of the judge, its disclosure would be injurious 
to national security or to the safety of any person: s. 
78(e). The judge “shall provide” the named person 
with a summary of information that enables him or 
her to be reasonably informed of the circumstances 
giving rise to the certificate, but the summary 
cannot include anything that would, in the opinion 
of the judge, be injurious to national security or to 
the safety of any person: s. 78(/z). Ultimately, the 
judge may have to consider information that is not 
included in the summary: s. 78(g). In the result, the 
judge may be required to decide the case, wholly or 
in part, on the basis of information that the named 
person and his or her counsel never see. The named 
person may know nothing of the case to meet, and 
although technically afforded an opportunity to be 
heard, may be left in a position of having no idea as 
to what needs to be said. 

The same concerns arise with respect to the 
detention review process under ss. 83 and 84 of the 
IRPA. Section 78 applies to detention reviews under 
s. 83, and it has been found to apply to detention 
reviews under s. 84(2): Almrei v. Canada (Minister 
of Citizenship and Immigration), [2005] 3 F.C.R. 
142, 2005 FCA 54, at paras. 71-72. 

The right to know the case to be met is not 
absolute. Canadian statutes sometimes provide for 
ex parte or in camera hearings, in which judges 
must decide important issues after hearing from 
only one side. In Rodgers, the majority of this 
Court declined to recognize notice and participa¬ 
tion as invariable constitutional norms, empha¬ 
sizing a context-sensitive approach to procedural 
fairness. And in Goodis v. Ontario (Ministry of 
Correctional Services), [2006] 2 S.C.R. 32, 2006 
SCC 31, the Court, per Rothstein J., held that while 
“[h]earing from both sides of an issue is a principle 
to be departed from only in exceptional circum¬ 
stances”, in the ordinary case, a judge would be 


selon lui, a la securite nationale ou a la securite 
d’autrui: al. 78 h). A la demande de fun ou l’autre 
des ministres, presentee en tout temps au cours de 
la procedure, le juge « examine », en l’absence de la 
personne designee et de son conseil, des renseigne- 
ments ou des elements de preuve dont la divulgation 
porterait atteinte, selon lui, a la securite nationale 
ou a la securite d’autrui: al. 78c). Le juge « four- 
nit » un resume des renseignements a la personne 
designee, afin de lui permettre d’etre suffisamment 
informee des circonstances ayant donne lieu au cer- 
tificat. Toutefois, ce resume ne comporte aucun ele¬ 
ment dont la divulgation porterait atteinte, selon le 
juge, a la securite nationale ou a la securite d’autrui: 
al. 78/z). En definitive, le juge peut devoir tenir 
compte de renseignements qui ne font pas partie du 
resume : al. 78g). Ainsi, il peut arriver que le juge 
doive rendre sa decision entierement ou en partie sur 
la foi de renseignements que la personne designee et 
son avocat ne verront jamais. La personne designee 
pourrait ignorer totalement ce qu’on lui reproche et, 
meme si elle a techniquement la possibility d’etre 
entendue, n’avoir aucune idee de la preuve qu’elle 
doit presenter. 

Le meme probleme se pose relativement a la ^ 
procedure de controle de la detention etablie aux 
art. 83 et 84 de la LIPR. L’article 78 s’applique au 
controle de la detention vise a l’art. 83 et il a ete 
juge applicable au controle de la detention vise 
au par. 84(2) : Almrei c. Canada (Ministre de la 
Citoyennete et de VImmigration), [2005] 3 R.C.F. 
142,2005 CAF 54, par. 71-72. 

57 

Le droit d’une partie de connaitre la preuve qui 
pese contre elle n’est pas absolu. Les lois canadien- 
nes prevoient parfois la tenue d’audiences a huis 
clos ou ex parte au cours desquelles les juges doi- 
vent trancher des questions importantes apres avoir 
entendu les arguments d’une seule partie. Dans 
Rodgers, la majorite de la Cour a refuse de recon- 
naitre qu’un preavis et la participation a l’audition 
constituent des normes constitutionnelles immua- 
bles, insistant sur le principe voulant que l’equite 
procedural depende du contexte. Dans Goodis c. 
Ontario (Ministere des Services correctionnels), 
[2006] 2 R.C.S. 32, 2006 CSC 31. le juge Rothstein, 
au nom de la Cour, a precise que, si « [s]eules des 
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“well equipped ... to determine whether a record 
is subject to [solicitor-client] privilege” without the 
assistance of counsel on both sides (para. 21). 


More particularly, the Court has repeatedly rec¬ 
ognized that national security considerations can 
limit the extent of disclosure of information to the 
affected individual. In Chiarelli, this Court found 
that the Security Intelligence Review Committee 
could, in investigating certificates under the former 
Immigration Act, 1976, S.C. 1976-77, c. 52 (later 
R.S.C. 1985, c. 1-2), refuse to disclose details of 
investigation techniques and police sources. The 
context for elucidating the principles of fundamen¬ 
tal justice in that case included the state’s “inter¬ 
est in effectively conducting national security and 
criminal intelligence investigations and in protect¬ 
ing police sources” (p. 744). In Suresh, this Court 
held that a refugee facing the possibility of depor¬ 
tation to torture was entitled to disclosure of all the 
information on which the Minister was basing his or 
her decision, “[s]ubject to privilege or similar valid 
reasons for reduced disclosure, such as safeguard¬ 
ing confidential public security documents” (para. 
122). And, in Ruby v. Canada (Solicitor General), 
[2002] 4 S.C.R. 3, 2002 SCC 75, the Court upheld 
the section of the Privacy Act, R.S.C. 1985, c. P-21, 
that mandates in camera and ex parte proceedings 
where the government claims an exemption from 
disclosure on grounds of national security or main¬ 
tenance of foreign confidences. The Court made 
clear that these societal concerns formed part of 
the relevant context for determining the scope of 
the applicable principles of fundamental justice 
(paras. 38-44). 


circonstances exceptionnelles peuvent justifier une 
derogation au principe selon lequel il faut entendre le 
point de vue des deux parties sur une question », en 
revanche, ordinairement, les juges sont « en mesure 
de determiner si un document est protege » par le 
secret professionnel de l’avocat, sans l’aide des avo- 
cats des deux parties (par. 21). 

Plus particulierement, la Cour a reconnu a de 
nombreuses reprises que des considerations relatives 
a la securite nationale peuvent limiter l’etendue de 
la divulgation de renseignements a l’interesse. Dans 
Chiarelli, la Cour a reconnu la legalite de la non¬ 
communication des details relatifs aux methodes 
d’enquete et aux sources utilisees par la police dans 
le cadre de la procedure d’examen des attestations 
par le Comite de surveillance des activites de ren- 
seignement de securite sous le regime de l’ancienne 
Loi sur Vimmigration de 1976, S.C. 1976-77, ch. 52 
(plus tard L.R.C. 1985, ch. 1-2). Dans cette cause, le 
contexte en fonction duquel les principes de justice 
fondamentale ont ete precises comprenait l’« inte- 
ret [de l'Etat] a mener efficacement les enquetes en 
matiere de securite nationale et de criminalite et a 
proteger les sources de renseignements de la police » 
(p. 744). Dans Suresh, la Cour a juge qu’un refugie 
susceptible d’etre expulse vers un pays ou il risquait 
la torture avait le droit d’etre informe de tous les ren¬ 
seignements sur lesquels la ministre avait fonde sa 
decision « sous reserve du caractere privilegie de 
certains documents ou de l’existence d’autres motifs 
valables d’en restreindre la communication, comme 
la necessite de preserver la confidentiality de docu¬ 
ments relatifs a la securite publique » (par. 122). De 
plus, dans Ruby c. Canada (Solliciteur general), 
[2002] 4 R.C.S. 3, 2002 CSC 75, la Cour a continue 
la constitutionnalite de l’article de la Loi sur la pro¬ 
tection des renseignements personnels, L.R.C. 1985, 
ch. P-21, qui prescrit la tenue d’une audience a huis 
clos et ex parte lorsque le gouvernement invoque 
l’exception relative a la securite nationale ou aux 
renseignements confidentiels de source etrangere 
pour se soustraire a son obligation de communica¬ 
tion. La Cour a alors clairement indique que ces pre¬ 
occupations d’ordre social font partie du contexte 
pertinent dont il faut tenir compte pour determiner 
la portee des principes applicables de justice fonda¬ 
mentale (par. 38-44). 
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In some contexts, substitutes for full disclosure 
may permit compliance with s. 7 of the Charter. 
For example, in Rodgers, the majority of the Court 
upheld the constitutionality of ex parte hearings for 
applications under s. 487.055 of the Criminal Code 
to take DNA samples from listed multiple offend¬ 
ers, on the ground that the protections Parliament 
had put in place were adequate (paras. 51-52). 
Similarly, in Chiarelli, the Court upheld the lack 
of disclosure on the basis that the information dis¬ 
closed by way of summary and the opportunity to 
call witnesses and cross-examine RCMP witnesses 
who testified in camera satisfied the requirements 
of fundamental justice. And in Ruby, the Court held 
that the substitute measures provided by Parliament 
satisfied the constitutional requirements of proce¬ 
dural fairness (para. 42). Arbour J. stated: “In such 
circumstances, fairness is met through other pro¬ 
cedural safeguards such as subsequent disclosure, 
judicial review and rights of appeal” (para. 40). 


Where limited disclosure or ex parte hearings 
have been found to satisfy the principles of funda¬ 
mental justice, the intrusion on liberty and security 
has typically been less serious than that effected 
by the 1RPA: Rodgers, at para. 53. It is one thing 
to deprive a person of full information where fin¬ 
gerprinting is at stake, and quite another to deny 
him or her information where the consequences 
are removal from the country or indefinite deten¬ 
tion. Moreover, even in the less intrusive situations, 
courts have insisted that disclosure be as specific 
and complete as possible. 


In the context of national security, non-disclo¬ 
sure, which may be extensive, coupled with the 
grave intrusions on liberty imposed on a detainee, 
makes it difficult, if not impossible, to find substi¬ 
tute procedures that will satisfy s. 7. Fundamental 
justice requires substantial compliance with the 
venerated principle that a person whose liberty is in 
jeopardy must be given an opportunity to know the 


Dans certains contextes, des solutions de 59 
rechange a la divulgation complete peuvent satisfaire 
a l’art. 7 de la Charte. Par exemple, dans Rodgers, 
la majorite de la Cour a continue la constitutionna- 
lite de l’audition ex parte d’une demande presentee 
en vertu de Fart. 487.055 du Code criminel en vue 
du prelevement d’echantillons d’ADN de recidivis- 
tes designes parce que les garanties mises en place 
par le legislateur etaient adequates (par. 51-52). De 
meme, dans Chiarelli, la Cour a confirme la consti- 
tutionnalite de la non-communication parce que la 
divulgation des renseignements dans le resume, la 
possibility de faire entendre des temoins et celle de 
contre-interroger les temoins de la GRC qui avaient 
depose a huis clos repondaient aux exigences de la 
justice fondamentale. Dans Ruby, la Cour a statue 
que les solutions de rechange prevues par le legis¬ 
lateur satisfaisaient aux exigences constitutionnel- 
les d’equite procedural (par. 42). La juge Arbour a 
affirme : « [e]n pareils cas, l’equite est assuree par 
d’autres garanties procedurales telles que la com¬ 
munication subsequente de la preuve, le controle 
judiciaire et le droit d’appel » (par. 40). 

Lorsque la communication limitee ou les audien- 99 
ces ex parte ont ete jugees conformes aux principes 
de justice fondamentale, l’atteinte a la liberte et a 
la securite etait generalement moins serieuse que 
celle portee par la L1PR : Rodgers, par. 53. C’est 
une chose de ne pas communiquer tous les rensei¬ 
gnements a une personne lorsque seul est en jeu 
le prelevement de ses empreintes digitales, e’en est 
une tout autre de refuser de lui transmettre des ren¬ 
seignements lorsqu’elle peut etre renvoyee du pays 
ou detenue pendant une periode indeterminee. Qui 
plus est, meme dans les situations moins attentatoi- 
res, les juges ont insiste sur la necessity de divul- 
guer l’information la plus precise et la plus com¬ 
plete possible. 

La non-communication dans le contexte de la ^ 
securite nationale, dont l’etendue peut etre assez 
vaste, ajoutee aux graves atteintes portees a la 
liberte d’une personne detenue, rend difficile, voire 
impossible, le recours a une solution de rechange 
qui satisfasse a Fart. 7. La justice fondamentale 
exige que soit respecte, pour l’essentiel, le principe 
venerable voulant qu’une personne dont la liberte 
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case to meet, and an opportunity to meet the case. 
Yet the imperative of the protection of society may 
preclude this. Information may be obtained from 
other countries or from informers on condition that 
it not be disclosed. Or it may simply be so critical 
that it cannot be disclosed without risking public 
security. This is a reality of our modern world. If s. 
7 is to be satisfied, either the person must be given 
the necessary information, or a substantial substi¬ 
tute for that information must be found. Neither is 
the case here. 


The only protection the IRPA accords the named 
person is a review by a designated judge to deter¬ 
mine whether the certificate is reasonable. The 
ministers argue that this is adequate in that it main¬ 
tains a “delicate balance” between the right to a fair 
hearing and the need to protect confidential secu¬ 
rity intelligence information. The appellants, on the 
other hand, argue that the judge’s efforts, however 
conscientious, cannot provide an effective substi¬ 
tute for informed participation. 

I agree with the appellants. The issue at the s. 7 
stage, as discussed above, is not whether the gov¬ 
ernment has struck the right balance between the 
need for security and individual liberties; that is the 
issue at the stage of s. 1 justification of an estab¬ 
lished limitation on a Charter right. The question 
at the s. 7 stage is whether the basic requirements 
of procedural justice have been met, either in the 
usual way or in an alternative fashion appropriate 
to the context, having regard to the government’s 
objective and the interests of the person affected. 
The fairness of the IRPA procedure rests entirely on 
the shoulders of the designated judge. Those shoul¬ 
ders cannot by themselves bear the heavy burden of 
assuring, in fact and appearance, that the decision 
on the reasonableness of the certificate is impar¬ 
tial, is based on a full view of the facts and law, and 
reflects the named person’s knowledge of the case 
to meet. The judge, working under the constraints 
imposed by the IRPA, simply cannot fill the vacuum 
left by the removal of the traditional guarantees of 


est menacee ait la possibilite de connaitre la preuve 
produite contre elle et d’y repondre. Or, il se peut 
que la necessite de proteger la societe exclue cette 
possibilite. Des renseignements peuvent avoir ete 
fournis par des pays ou des informateurs a la condi¬ 
tion qu’ils ne soient pas divulgues. II peut aussi arri- 
ver que des renseignements soient sensibles au point 
de ne pouvoir etre communiques sans que la secu¬ 
rite publique soit compromise. C’est la une realite 
de la societe moderne. Pour respecter l’art. 7, il faut 
soit communiquer les renseignements necessaires 
a la personne visee, soit trouver une autre fa$on de 
l’informer pour l’essentiel. Ni l’un ni l’autre n’a ete 
fait en Fespece. 

La seule protection que la LIPR accorde a la 
personne designee est l’examen du certificat par un 
juge designe qui determine s’il est raisonnable. Les 
ministres soutiennent que cette protection est ade¬ 
quate et qu’elle cree un [TRADUCTION] « equilibre 
delicat » entre le droit a une audition equitable et la 
necessite de preserver la confidentialite du rensei- 
gnement de securite. Pour leur part, les appelants 
font valoir que les efforts du juge, aussi conscien- 
cieux soient-ils, ne constituent pas un substitut 
valable a la participation eclairee. 

Je partage l’opinion des appelants. Rappelons 
qu’il ne s’agit pas de savoir, a l’etape de Fanalyse 
fondee sur Fart. 7, si le gouvernement a atteint le 
bon equilibre entre la necessite de preserver la 
securite et les libertes individuelles; cette question 
ne se pose qu’a l’etape de Fapplication de Farticle 
premier, lorsqu’il s’agit de justifier une atteinte deja 
etablie a un droit protege par la Cliarte. A l’etape 
de Fanalyse fondee sur Fart. 7, il faut determiner 
si les exigences fondamentales de la justice en 
matiere de procedure ont ete respectees, soit de la 
maniere habituelle, soit d’une autre facon adaptee 
au contexte, compte tenu de l’objectif du gouver¬ 
nement et des interets de la personne touchee. Le 
caractere equitable de la procedure etablie par la 
LIPR repose entierement sur les epaules du juge 
designe. Ce dernier ne peut, a lui seul, s’acquitter 
du lourd fardeau de s’assurer que, tant en appa- 
rence qu’en realite, la decision sur le caractere rai¬ 
sonnable du certificat soit impartiale, repose sur 
Fensemble des faits et du droit et temoigne de la 
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a fair hearing. The judge sees only what the min¬ 
isters put before him or her. The judge, knowing 
nothing else about the case, is not in a position to 
identify errors, find omissions or assess the cred¬ 
ibility and truthfulness of the information in the 
way the named person would be. Although the 
judge may ask questions of the named person when 
the hearing is reopened, the judge is prevented from 
asking questions that might disclose the protected 
information. Likewise, since the named person 
does not know what has been put against him or 
her, he or she does not know what the designated 
judge needs to hear. If the judge cannot provide the 
named person with a summary of the information 
that is sufficient to enable the person to know the 
case to meet, then the judge cannot be satisfied that 
the information before him or her is sufficient or 
reliable. Despite the judge’s best efforts to ques¬ 
tion the government’s witnesses and scrutinize the 
documentary evidence, he or she is placed in the 
situation of asking questions and ultimately decid¬ 
ing the issues on the basis of incomplete and poten¬ 
tially unreliable information. 


The judge is not helpless; he or she can note con¬ 
tradictions between documents, insist that there be 
at least some evidence on the critical points, and 
make limited inferences on the value and credibil¬ 
ity of the information from its source. Nevertheless, 
the judge’s activity on behalf of the named person 
is confined to what is presented by the ministers. 
The judge is therefore not in a position to compen¬ 
sate for the lack of informed scrutiny, challenge 
and counter-evidence that a person familiar with 
the case could bring. Such scrutiny is the whole 
point of the principle that a person whose liberty is 
in jeopardy must know the case to meet. Here that 
principle has not merely been limited; it has been 
effectively gutted. How can one meet a case one 
does not know? 


connaissance par la personne designee des allega¬ 
tions formulees contre elle. Le juge, assujetti aux 
contraintes fixees par la L1PR, ne peut tout sim- 
plement pas combler le vide cree par le retrait des 
garanties traditionnelles quant a la tenue d’une 
audition equitable. Le juge ne voit que ce que les 
ministres portent a sa connaissance. Ignorant tout 
du reste de la cause, il n’est pas en mesure de dece- 
ler les erreurs ou les omissions ni d’evaluer la cre¬ 
dibility et la veracite des renseignements comme 
la personne designee pourrait le faire. Meme si le 
juge peut poser des questions a cette personne a la 
reprise de l’instance en sa presence, il doit eviter 
celles qui pourraient reveler des renseignements 
proteges. De meme, comme la personne designee 
ignore les allegations formulees contre elle, elle 
ignore quels renseignements elle doit fournir au 
juge designe. Si le juge ne peut fournir a la per¬ 
sonne designee un resume des renseignements qui 
soit suffisant pour que cette derniere sache quelle 
preuve elle doit produire, le juge ne peut etre 
convaincu que les renseignements dont il dispose 
sont suffisants ou fiables. Peu importe les efforts 
qu’il deploie pour interroger les temoins du gou- 
vernement et examiner la preuve documentaire, le 
juge se retrouve dans une situation ou il doit poser 
des questions et, ultimement, rendre sa decision en 
s’appuyant sur des renseignements incomplets, qui 
ne sont peut-etre pas fiables. 

Certes, le juge dispose de certains moyens : il ^ 
peut relever les contradictions entre les documents, 
insister pour qu’on lui fournisse au moins certains 
elements de preuve sur les points cruciaux et tirer 
des conclusions limitees quant a la valeur et a la 
credibility des renseignements que lui fournit sa 
source. Neanmoins, sa participation au nom de la 
personne designee se limite a ce que les minis¬ 
tres lui soumettent. Par consequent, le juge n’est 
pas en mesure de compenser l’absence d’examen 
eclaire, de contestation et de contre-preuve par une 
personne qui serait au fait de la cause. Or, pared 
examen est precisement ce que requiert le principe 
selon lequel une personne dont la liberte est en jeu 
doit savoir ce qu’on lui reproche. En l’espece, ce 
principe n’a pas ete simplement restreint, il a ete 
vide de sa substance. Comment peut-on refuter des 
allegations dont on ignore tout? 
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7. Conclusion on Section 7 

In the 1RPA, an attempt has been made to meet 
the requirements of fundamental justice essentially 
through one mechanism — the designated judge 
charged with reviewing the certificate of inadmis¬ 
sibility and the detention. To Parliament’s credit, 
a sincere attempt has been made to give the des¬ 
ignated judge the powers necessary to discharge 
the role in an independent manner, based on the 
facts and the law. Yet, the secrecy required by the 
scheme denies the named person the opportunity 
to know the case put against him or her, and hence 
to challenge the government’s case. This, in turn, 
undermines the judge’s ability to come to a deci¬ 
sion based on all the relevant facts and law. Despite 
the best efforts of judges of the Federal Court to 
breathe judicial life into the IRPA procedure, 
it fails to assure the fair hearing that s. 7 of the 
Charter requires before the state deprives a person 
of life, liberty or security of the person. I there¬ 
fore conclude that the IRPA's procedure for deter¬ 
mining whether a certificate is reasonable does not 
conform to the principles of fundamental justice 
as embodied in s. 7 of the Charter. The same con¬ 
clusion necessarily applies to the detention review 
procedures under ss. 83 and 84 of the IRPA. 


8. Is the Limit Justified Under Section 1 of the 
Charter ? 

The Charter does not guarantee rights absolutely. 
The state is permitted to limit rights — including 
the s. 7 guarantee of life, liberty and security — if 
it can establish that the limits are demonstrably jus¬ 
tifiable in a free and democratic society. This said, 
violations of s. 7 are not easily saved by s. 1. In 
Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486, 
Lamer J. (as he then was) stated, for the majority: 


Section 1 may, for reasons of administrative expedi¬ 
ency, successfully come to the rescue of an otherwise 


7. Conclusion sur Part. 7 

La LIPR est censee repondre aux exigences de 
la justice fondamentale essentiellement grace a un 
mecanisme — soit l’examen du caractere raison- 
nable du certificat d’interdiction de territoire et le 
controle de la detention par le juge designe. II faut 
reconnaitre que le legislateur a essaye sincerement 
de conferer au juge designe les pouvoirs necessaires 
pour qu’il s’acquitte de sa tache de maniere inde- 
pendante, en se fondant sur les faits et sur le droit. 
Cependant, le secret requis par le processus empe- 
che la personne designee de savoir ce qui lui est 
reproche et, partant, de contester la these du gou- 
vernement. Ce qui a ensuite pour effet de miner la 
capacite du juge de rendre une decision fondee sur 
l’ensemble des faits et du droit pertinents. En depit 
des efforts deployes par les juges de la Cour fede- 
rale pour insuffler un caractere judiciaire a la pro¬ 
cedure etablie par la LIPR, elle ne garantit pas la 
tenue de l’audition equitable dont une personne doit 
beneficier en vertu de l’art. 7 de la Charte avant que 
l’Etat porte atteinte a son droit a la vie, a la liberte 
ou a la securite de sa personne. Par consequent, je 
conclus que la procedure d’examen du caractere 
raisonnable d’un certificat etablie par la LIPR n’est 
pas conforme aux principes de justice fondamen¬ 
tale vises a l’art. 7 de la Charte. Cette conclusion 
vaut necessairement aussi pour le controle de la 
detention prevu aux art. 83 et 84 de la LIPR. 

8. Cette limite est-elle justifiee au sens de 

Particle premier de la Charte ? 

La Charte ne protege pas les droits de facon 
absolue. En effet, l’Etat est autorise a restreindre 
les droits garantis — y compris le droit de chacun 
a la vie, a la liberte et a la securite de sa personne 
protege par Part. 7 — dans des limites dont la jus¬ 
tification puisse se demontrer dans le cadre d’une 
societe libre et democratique. Cela dit, les atteintes 
aux droits proteges par Part. 7 ne sont pas faciles 
a valider par application de Particle premier. Dans 
le Renvoi: Motor Vehicle Act de la C.-B., [1985] 2 
R.C.S. 486, le juge Lamer (plus tard Juge en chef) a 
affirme, au nom de la majorite : 

L’article premier peut, pour des motifs de commodite 
administrative, venir sauver ce qui constituerait par 
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violation of s. 7, but only in cases arising out of excep¬ 
tional conditions, such as natural disasters, the outbreak 
of war, epidemics, and the like. [p. 518] 

The rights protected by s. 7 — life, liberty, and 
security of the person — are basic to our concep¬ 
tion of a free and democratic society, and hence are 
not easily overridden by competing social inter¬ 
ests. It follows that violations of the principles of 
fundamental justice, specifically the right to a fair 
hearing, are difficult to justify under s. 1: G. (J.). 
Nevertheless, the task may not be impossible, par¬ 
ticularly in extraordinary circumstances where 
concerns are grave and the challenges complex. 


The test to be applied in determining whether 
a violation can be justified under s. 1, known as 
the Oakes test ( R . v. Oakes, [1986] 1 S.C.R. 103), 
requires a pressing and substantial objective and 
proportional means. A finding of proportional¬ 
ity requires: (a) means rationally connected to the 
objective; (b) minimal impairment of rights; and (c) 
proportionality between the effects of the infringe¬ 
ment and the importance of the objective. 

The protection of Canada’s national security and 
related intelligence sources undoubtedly constitutes 
a pressing and substantial objective. Moreover, the 
IRPA’s provisions regarding the non-disclosure of 
evidence at certificate hearings are rationally con¬ 
nected to this objective. The facts on this point are 
undisputed. Canada is a net importer of security 
information. This information is essential to the 
security and defence of Canada, and disclosure 
would adversely affect its flow and quality: see 
Ruby. This leaves the question whether the means 
Parliament has chosen, i.e. a certificate procedure 
leading to detention and deportation of non-citizens 
on the ground that they pose a threat to Canada’s 
security, minimally impairs the rights of non¬ 
citizens. 


ailleurs une violation de l’art. 7, mais seulement dans 
les circonstances qui resultent de conditions exception- 
nelles comme les desastres naturels, le declenchement 
d’hostilites, les epidemies et ainsi de suite, [p. 518] 

Les droits proteges par l’art. 7 — la vie, la liberte 
et la securite de la personne — constituent le fon- 
dement meme de notre conception d’une societe 
fibre et democratique et peuvent difficilement etre 
supplantes par des interets sociaux divergents. En 
consequence, les derogations aux principes de 
justice fondamentale, plus precisement au droit a 
une audition equitable, sont difficiles a justifier en 
application de Particle premier : G. (J.). Toutefois, 
leur justification n’est pas necessairement impos¬ 
sible, surtout dans des circonstances extraordinai- 
res mettant en cause des preoccupations serieuses 
et des problemes complexes. 

Le test servant a determiner si une atteinte est 67 
justifiee au sens de Particle premier, etabli dans 
R. c. Oakes, [1986] 1 R.C.S. 103, exige que cette 
restriction vise un objectif urgent et reel et qu’elle 
soit proportionnee, c’est-a-dire a) qu’elle ait un 
lien rationnel avec l’objectif poursuivi, b) qu’elle 
porte le moins possible atteinte aux droits et c) 
que son effet attentatoire soit proportionnel a [’im¬ 
portance de l’objectif poursuivi. 

68 

La protection de la securite nationale du 
Canada et des sources en matiere de renseigne- 
ment constitue assurement un objectif urgent et 
reel. Les dispositions de la LIPR prevoyant la 
non-communication d’elements de preuve dans le 
cadre d’une audition sur un certificat ont un lien 
rationnel avec cet objectif. Les faits a cet egard ne 
sont pas contestes. Le Canada est un importateur 
net de renseignements sur la securite. Or, ces der- 
niers sont essentiels pour la securite et la defense 
du Canada, et leur divulgation nuirait a la circu¬ 
lation et a la qualite de ces renseignements : voir 
Ruby. II reste done a determiner si le moyen choisi 
par le legislateur, c’est-a-dire une procedure de 
delivrance et d’examen de certificats entrainant 
la detention et l’expulsion des non-citoyens qui 
constituent un danger pour la securite du Canada, 
porte le moins possible atteinte a leurs droits. 
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The realities that confront modern govern¬ 
ments faced with the challenge of terrorism are 
stark. In the interest of security, it may be neces¬ 
sary to detain persons deemed to pose a threat. At 
the same time, security concerns may preclude dis¬ 
closure of the evidence on which the detention is 
based. But these tensions are not new. As we shall 
see, Canada has already devised processes that go 
further in preserving s. 7 rights while protecting 
sensitive information; until recently, one of these 
solutions was applicable in the security certificate 
context. Nor are these tensions unique to Canada: 
in the specific context of anti-terrorism legislation, 
the United Kingdom uses special counsel to pro¬ 
vide a measure of protection to the detained per¬ 
son’s interests, while preserving the confidential¬ 
ity of information that must be kept secret. These 
alternatives suggest that the 1RPA regime, which 
places on the judge the entire burden of protecting 
the person’s interest, does not minimally impair the 
rights of non-citizens, and hence cannot be saved 
under s. 1 of the Charter. 


(a) Less Intrusive Alternatives 

This is not the first time Canada has had to rec¬ 
oncile the demands of national security with the 
procedural rights guaranteed by the Charter. In a 
number of legal contexts, Canadian government 
institutions have found ways to protect sensitive 
information while treating individuals fairly. In 
some situations, the solution has involved the use 
of special counsel, in a manner closely approximat¬ 
ing an adversarial process. 

The Security Intelligence Review Committee 
(“SIRC”) is an independent review body that 
monitors the activities of the Canadian Security 
Intelligence Service (“CSIS”). Established in 1984 
under the Canadian Security Intelligence Service 
Act , S.C. 1984, c. 21 (now R.S.C. 1985, c. C-23), 
SIRC is composed of three to five members of the 
Privy Council who are not currently serving in 
Parliament. Under the former Immigration Act, 


Les gouvernements modernes aux prises avec le 
terrorisme font face a de graves realties. Dans l’in- 
teret de la securite, il peut etre necessaire de dete- 
nir des personnes considerees comme une menace. 
Par contre, des preoccupations relatives a la secu¬ 
rite peuvent empecher la divulgation des elements 
de preuve sur lesquels se fonde leur detention. Or, 
ces tensions ne sont pas nouvelles. Comme nous le 
verrons, le Canada a deja etabli des processus qui 
sauvegardent davantage les droits garantis par Part. 
7, tout en protegeant l’information sensible; jus- 
qu’a tout recemment, l’une de ces solutions s’appli- 
quait dans le contexte des attestations de securite. 
Ces tensions ne sont pas non plus particulieres au 
Canada. Dans le contexte specifique de la legisla¬ 
tion antiterroriste, le Royaume-Uni fait appel a un 
avocat special pour proteger les interets de la per- 
sonne detenue tout en preservant la confidentia- 
lite des renseignements qui doivent rester secrets. 
Ces autres solutions indiquent que le regime etabli 
par la LIPR, qui fait porter entierement au juge le 
fardeau de proteger les interets de la personne, ne 
porte pas le moins possible atteinte aux droits des 
non-citoyens et ne peut done etre valide par appli¬ 
cation de Particle premier de la Charte. 

a) Les solutions moins attentatoires 

Ce n’est pas la premiere fois que le Canada doit 
concilier les imperatifs de la securite nationale et 
les droits proceduraux garantis par la Charte. Dans 
plusieurs contextes juridiques, des institutions gou- 
vernementales canadiennes ont trouve des facons 
de proteger des renseignements sensibles tout en 
accordant aux personnes un traitement juste. Dans 
certains cas, la solution comportait le recours a un 
avocat special, un processus tres semblable au pro¬ 
cessus contradictoire. 

Le Comite de surveillance des activites de ren- 
seignement de securite (« CSARS ») est un orga- 
nisme d’examen independant qui surveille les acti¬ 
vites du Service canadien du renseignement de 
securite (« SCRS »). Constitue en 1984 par la Loi 
sur le Service canadien du renseignement de secu¬ 
rite, S.C. 1984, ch. 21 (maintenant L.R.C. 1985, ch. 
C-23), le CSARS se compose de trois a cinq mem- 
bres du Conseil prive qui ne sont pas en fonction 
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SIRC had the power to vet findings of inadmissibil¬ 
ity based on alleged threats to national security; a 
ministerial certificate could not be issued without a 
SIRC investigation. If the Minister of Employment 
and Immigration and the Solicitor General were 
of the opinion that a non-citizen was inadmissible 
due to involvement in organized crime, espionage, 
subversion, acts of violence, etc., they were hist 
obliged to make a report to SIRC: Immigration Act, 
s. 39(2). SIRC would then investigate the grounds 
for the report, providing the affected person with 
“a statement summarizing such information avail¬ 
able to it as will enable the person to be as fully 
informed as possible of the circumstances giving 
rise to the report”: s. 39(6). After completing its 
investigation, SIRC would send a report to the 
Governor in Council containing its recommenda¬ 
tion as to whether a security certificate should be 
issued: s. 39(9). A copy of the same report would 
be provided to the non-citizen: s. 39(10). If the 
Governor in Council was satisfied that the non¬ 
citizen was inadmissible on appropriate grounds, 
he or she could then direct the Minister of 
Employment and Immigration to issue a security 
certificate: s. 40(1). 


Empowered to develop its own investigative 
procedures, SIRC established a formal adversar¬ 
ial process, with “a court-like hearing room” and 
“procedures that mirrored judicial proceedings 
as much as possible”. The process also included 
an independent panel of lawyers with security 
clearances to act as counsel to SIRC (M. Rankin, 
“The Security Intelligence Review Committee: 
Reconciling National Security with Procedural 
Fairness” (1990), 3 C.J.A.L.P. 173, at p. 179). 


A SIRC member presiding at a hearing had the 
discretion to balance national security against pro¬ 
cedural fairness in determining how much infor¬ 
mation could be disclosed to the affected person. 
The non-citizen and his or her counsel would 
normally be present in the hearing room, except 


au Parlement. Sous le regime de l’ancienne Loi sur 
Immigration , le CSARS avait le pouvoir de contro- 
ler les declarations d’inadmissibilite fondees sur la 
possibility de menaces a la securite nationale; une 
attestation du ministre ne pouvait etre delivree sans 
une enquete du CSARS. Si le ministre de l’Emploi 
et de f Immigration et le solliciteur general etaient 
d’avis qu’un non-citoyen etait inadmissible en 
raison de sa participation notamment a des activi- 
tes du crime organise ou a des actes d’espionnage, 
de subversion ou de violence, ils devaient d’abord 
en faire rapport au CSARS : Loi sur Vimmigration, 
par. 39(2). Le CSARS faisait ensuite enquete sur les 
motifs exposes au rapport et envoyait a la personne 
visee par le rapport « un resume des informations 
dont il dispose » afin de lui permettre « d’etre 
informe[e] le mieux possible des circonstances qui 
ont donne lieu » au rapport: par. 39(6). Une fois 
son enquete completee, le CSARS devait envoyer 
au gouverneur en conseil un rapport contenant ses 
recommandations quant a l’opportunite de delivrer 
une attestation de securite : par. 39(9). Une copie 
de ce rapport devait etre envoyee au non-citoyen : 
par. 39(10). Si le gouverneur en conseil etait d’avis 
que le non-citoyen etait inadmissible pour l’un des 
motifs prevus, il pouvait alors ordonner au minis¬ 
tre de l'Emploi et de I’ Immigration de delivrer une 
attestation de securite : par. 40(1). 

ii 

Habilite a etablir ses propres procedures d’en- 
quete, le CSARS a instaure un processus contra- 
dictoire officiel ainsi qu’une [TRADUCTION] « salle 
d’audience similaire a celle d’un tribunal » et « des 
procedures aussi identiques que possible a des pro¬ 
cedures judiciaires». Le processus comprenait 
egalement un groupe independant d’avocats ayant 
les habilitations de securite voulues et charges de 
conseiller le CSARS (M. Rankin, « The Security 
Intelligence Review Committee : Reconciling 
National Security with Procedural Fairness» 
(1990), 3 C.J.A.L.P. 173, p. 179). 

73 

Les membres du CSARS presidant l’audience 
pouvaient etablir un equilibre entre la securite 
nationale et l’equite procedural en determinant les 
renseignements qui pouvaient etre communiques a 
l’interesse. Le non-citoyen et son avocat pouvaient 
normalement etre presents dans la salle d’audience, 
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when sensitive national security evidence was ten¬ 
dered. (The presiding SIRC member would decide 
whether to exclude the non-citizen during cer¬ 
tain testimony.) At such a juncture, independent, 
security-cleared SIRC counsel would act on 
behalf of the non-citizen. The SIRC counsel were 
instructed to cross-examine witnesses for CSIS 
“with as much vigour as one would expect from the 
complainant’s counsel” (Rankin, at p. 184; SIRC 
Annual Report 1988-1989 (1989) (“SIRC Annual 
Report”), at p. 64). At the end of this ex parte por¬ 
tion of the hearing, the excluded person would 
be brought back into the room and provided with 
a summary, which would include “the gist of the 
evidence, without disclosing the national security 
information” (SIRC Annual Report, at p. 64). The 
SIRC counsel would negotiate the contents of the 
summary with CSIS, under the supervision of the 
presiding SIRC member (ibid.). The affected person 
and his or her counsel would then be allowed to ask 
their own questions, and to cross-examine on the 
basis of the summary (Rankin, at p. 184). 


In the words of Professor Rankin, SIRC’s proce¬ 
dures represented “an attempt to preserve the best 
features of the adversarial process with its insist¬ 
ence on vigorous cross-examination, but not to 
run afoul of the requirements of national security” 
(p. 185). These procedures illustrate how special 
counsel can provide not only an effective substitute 
for informed participation, but can also help bol¬ 
ster actual informed participation by the affected 
person. Since the special counsel had a role in deter¬ 
mining how much information would be included 
in the summary, disclosure was presumably more 
complete than would otherwise have been the case. 
Sensitive national security information was still 
protected, but the executive was required to justify 
the breadth of this protection. 


In 1988 Parliament added s. 40.1 to the 
Immigration Act to empower the Minister and the 


sauf lorsque des elements de preuve sensibles rela- 
tifs a la securite nationale etaient presentes. (Le 
membre du CSARS presidant l’audience deter- 
minait s’il fallait exclure le non-citoyen lors de 
l’audition de certains temoins.) Le cas echeant, un 
avocat independant du CSARS ayant l’habilitation 
de securite voulue representait le non-citoyen. Les 
avocats du CSARS avaient le mandat de contre- 
interroger les temoins du SCRS [TRADUCTION] 
« avec un zele egal a celui dont ferait normale- 
ment preuve l’avocat du plaignant » (Rankin, p. 
184; Rapport annuel 1988-1989 du CSARS (1989) 
(« Rapport annuel du CSARS »), p. 67). A la hn 
de cette partie de l’audition tenue ex parte , la per- 
sonne exclue etait ramenee dans la salle et avail 
droit a un resume comprenant « les grandes lignes 
de la preuve qui [venait] d’etre presentee, sans lien 
divulguer de ce qui peut avoir trait a l’interet natio¬ 
nal » (Rapport annuel du CSARS, p. 67). L’avocat 
du CSARS negociait le contenu du resume avec le 
SCRS, sous la surveillance du membre du CSARS 
qui presidait l’audience (ibid.). L’interesse et son 
avocat pouvaient alors poser leurs propres ques¬ 
tions et contre-interroger les temoins a partir de ce 
resume (Rankin, p. 184). 

Comme l’a ecrit le professeur Rankin, ces pro¬ 
cedures du CSARS constituaient [TRADUCTION] 
« une tentative de preserver les meilleurs elements 
du processus contradictoire, qui met l’accent sur un 
contre-interrogatoire vigoureux, sans toutefois aller 
a l’encontre des exigences de la securite nationale » 
(p. 185). La procedure du CSARS montre que le 
recours a l’avocat special peut non seulement offrir 
une solution de rechange efficace a la participa¬ 
tion eclairee, mais peut aussi contribuer a favoriser 
une veritable participation eclairee de l’interesse. 
Etant donne que l’avocat special intervenait dans 
la determination des renseignements a inclure dans 
le resume, il faut supposer que la divulgation etait 
plus complete qu’elle ne l’aurait ete sans sa parti¬ 
cipation. Les renseignements sensibles touchant la 
securite nationale demeuraient proteges, mais le 
pouvoir executif devait justifier l’etendue de cette 
protection. 

En 1988, le legislateur a ajoute l’art. 40.1 a la 
Loi sur Vimmigration pour autoriser le ministre et 
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Solicitor General to issue security certificates in 
respect of foreign nationals. Section 40.1 effectively 
bypassed the SIRC investigation process where for¬ 
eign nationals were concerned, instead referring 
the certificate to a designated judge of the Federal 
Court for subsequent review. Security certificates 
in respect of permanent residents remained sub¬ 
ject to SIRC scrutiny until 2002, when Parliament 
repealed the Immigration Act and replaced it with 
the 1RPA. 

Certain elements of SIRC process may be inap¬ 
propriate to the context of terrorism. Where there 
is a risk of catastrophic acts of violence, it would 
be foolhardy to require a lengthy review process 
before a certificate could be issued. But it was not 
suggested before this Court that SIRC’s special 
counsel system had not functioned well in con¬ 
nection with the review of certificates under the 
Immigration Act, nor was any explanation given for 
why, under the new system for vetting certificates 
and reviewing detentions, a special counsel process 
had not been retained. 

The SIRC process is not the only example of 
the Canadian legal system striking a better balance 
between the protection of sensitive information 
and the procedural rights of individuals. A cur¬ 
rent example is found in the Canada Evidence Act, 
R.S.C. 1985, c. C-5 (“ CEA' ’), which permits the 
government to object to the disclosure of informa¬ 
tion on grounds of public interest, in proceedings 
to which the Act applies: ss. 37 to 39. Under the 
recent amendments to the CEA set out in the Anti¬ 
terrorism Act, S.C. 2001, c. 41, a participant in a 
proceeding who is required to disclose or expects to 
disclose potentially injurious or sensitive informa¬ 
tion, or who believes that such information might 
be disclosed, must notify the Attorney General 
about the potential disclosure, and the Attorney 
General may then apply to the Federal Court for an 
order prohibiting the disclosure of the information: 
ss. 38.01, 38.02, 38.04. The judge enjoys consid¬ 
erable discretion in deciding whether the informa¬ 
tion should be disclosed. If the judge concludes that 
disclosure of the information would be injurious to 
international relations, national defence or national 


le solliciteur general a delivrer des attestations de 
securite a l’egard des Grangers. Cet article permet- 
tait de contourner dans ce cas le processus d’en- 
quete du CSARS et de renvoyer pour examen a un 
juge designe de la Cour federale le certificat visant 
l’etranger. Les attestations de securite a l’egard des 
residents permanents sont demeurees assujetties 
aux enquetes du CSARS jusqu’en 2002, lorsque le 
legislateur a abroge la Loi sur Vimmigration pour la 
remplacer par la LIPR. 

1 

Certains elements du processus du CSARS 
peuvent etre inadaptes au contexte du terrorisme. 
Devant un risque d’actes de violence catastrophi- 
ques, il serait temeraire d’exiger un long processus 
d’examen avant qu’un certificat soit delivre. Mais 
on n’a pas laisse entendre devant notre Cour que 
la procedure faisant appel a un avocat special du 
CSARS n’avait pas bien fonctionne pour l’examen 
des certificats sous le regime de la Loi sur Vimmi- 
gration, ni explique pourquoi le recours a un avocat 
special n’a pas ete retenu dans le nouveau processus 
d’examen des certificats et de controle de la deten¬ 
tion. 

77 

Dans le systeme juridique canadien, l’exemple 
du CSARS n’est pas le seul cas oil un juste equi- 
libre a ete etabli entre la protection des renseigne- 
ments sensibles et les droits proceduraux indivi- 
duels. On en trouve un autre exemple dans l’actuelle 
Loi sur la preuve au Canada, L.R.C. 1985, ch. 

C-5 (« LPC »), qui permet au gouvernement, dans 
le cadre des procedures visees par la Loi, de s’op- 
poser a la divulgation de renseignements pour des 
raisons d’interet public : art. 37 a 39. Les modifi¬ 
cations apportees recemment a la LPC par la Loi 
antiterroriste, L.C. 2001, ch. 41, obligent tout par¬ 
ticipant qui, dans le cadre d’une instance, est tenu 
de divulguer, prevoit divulguer ou s’attend a ce que 
soient divulgues des renseignements qu’il croit sen¬ 
sibles ou potentiellement prejudiciables a aviser le 
procureur general de la possibility de divulgation. 

Ce dernier peut alors demander a la Cour federale 
de rendre une ordonnance interdisant la divulgation 
des renseignements : art. 38.01, 38.02 et 38.04. Le 
juge dispose d’un pouvoir discretionnaire conside¬ 
rable pour decider si les renseignements devraient 
etre divulgues. S’il conclut que la divulgation de 
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security, but that the public interest in disclosure 
outweighs in importance the public interest in non¬ 
disclosure, the judge may order the disclosure of all 
or part of the information, on such conditions as he 
or she sees fit. No similar residual discretion exists 
under the IRPA, which requires judges not to dis¬ 
close information the disclosure of which would be 
injurious to national security or to the safety of any 
person. Moreover, the CEA makes no provision for 
the use of information that has not been disclosed. 
While the CEA does not address the same prob¬ 
lems as the IRPA, and hence is of limited assistance 
here, it illustrates Parliament’s concern under other 
legislation for striking a sensitive balance between 
the need for protection of confidential information 
and the rights of the individual. 


Crown and defence counsel in the recent Air 
India trial (R. v. Malik, [2005] B.C.J. No. 521 
(QL), 2005 BCSC 350) were faced with the task 
of managing security and intelligence information 
and attempting to protect procedural fairness. The 
Crown was in possession of the fruits of a 17-year- 
long investigation into the terrorist bombing of a 
passenger aircraft and a related explosion in Narita, 
Japan. It withheld material on the basis of relevance, 
national security privilege and litigation privilege. 
Crown and defence counsel came to an agreement 
under which defence counsel obtained consents 
from their clients to conduct a preliminary review 
of the withheld material, on written undertakings 
not to disclose the material to anyone, including 
the client. Disclosure in a specific trial, to a select 
group of counsel on undertakings, may not provide 
a working model for general deportation legislation 
that must deal with a wide variety of counsel in a 
host of cases. Nevertheless, the procedures adopted 
in the Air India trial suggest that a search should 
be made for a less intrusive solution than the one 
found in the IRPA. 


renseignements serait prejudiciable pour les rela¬ 
tions internationales ou pour la defense ou la secu¬ 
rite nationales, mais que les raisons d’interet public 
qui justifient la divulgation l’emportent sur celles qui 
justifient la non-divulgation, le juge peut ordonner 
la divulgation de tout ou partie des renseignements 
aux conditions qu’il estime indiquees. La LI PR 
ne confere aucun pouvoir discretionnaire residuel 
semblable; elle commande aux juges de garantir la 
confidentialite des renseignements dont la divul¬ 
gation porterait atteinte a la securite nationale ou 
a la securite d’autrui. En outre, la LPC ne contient 
aucune disposition relative a l’utilisation des rensei¬ 
gnements qui n’ont pas ete divulgues. Bien que la 
LPC ne traite pas du meme probleme que la LI PR 
et, qu’en consequence, elle ne soit que d’une utilite 
limitee en l’espece, elle illustre le souci qu’a eu le 
legislateur, dans une autre loi, d’etablir un equilibre 
subtil entre la necessite de proteger les renseigne¬ 
ments confidentiels et les droits des individus. 

Dans le recent proces concernant Air India (R. 
c. Malik, [2005] B.C.J. No. 521 (QL), 2005 BCSC 
350), les avocats du ministere public et de la defense 
ont ete appeles a gerer des renseignements de secu¬ 
rite et a tenter de proteger l’equite procedural. Le 
ministere public avait en main le fruit de 17 lon¬ 
gues annees d’enquete sur l’attentat terroriste per- 
petre contre un avion de passagers ainsi que sur une 
explosion liee a la meme affaire survenue a Narita, 
au Japon. II a retenu des renseignements en invo- 
quant la pertinence, le privilege de la securite natio¬ 
nale et le privilege relatif au litige. Le ministere 
public et la defense ont convenu que les avocats de 
la defense obtiendraient le consentement de leurs 
clients pour proceder a un examen preliminaire des 
documents retenus apres s’etre engages par ecrit a 
ne pas en divulguer le contenu a qui que ce soit, y 
compris leurs clients. La divulgation dans le cadre 
d’un proces specihque, a un groupe limite d’avocats 
sous reserve d’engagements, ne constitue peut-etre 
pas une solution pratique dans le contexte d’une loi 
generate sur l’expulsion qui suppose l’intervention 
de nombreux avocats differents dans un tres grand 
nombre de causes. Neanmoins, les procedures adop¬ 
tees pour le proces concernant Air India indiquent 
qu’il faut chercher une solution moins attentatoire 
que celle retenue dans la L1PR. 
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The Arar Inquiry provides another exam¬ 
ple of the use of special counsel in Canada. The 
Commission had to examine confidential informa¬ 
tion related to the investigation of terrorism plots 
while preserving Mr. Arar’s and the public’s inter¬ 
est in disclosure. The Commission was governed 
by the CEA. To help assess claims for confidential¬ 
ity, the Commissioner was assisted by independent 
security-cleared legal counsel with a background 
in security and intelligence, whose role was to act 
as amicus curiae on confidentiality applications. 
The scheme’s aim was to ensure that only infor¬ 
mation that was rightly subject to national security 
confidentiality was kept from public view. There is 
no indication that these procedures increased the 
risk of disclosure of protected information. 


Finally, I note the special advocate system 
employed by the Special Immigration Appeals 
Commission (“SIAC”) in the United Kingdom. 
SIAC and the special advocate system were cre¬ 
ated in response to Clialial v. United Kingdom, 
15 November 1996, Reports of Judgments and 
Decisions 1996-V, p. 1831, in which the European 
Court of Human Rights had held that the procedure 
then in place was inadequate. The court in Chahal 
commented favourably on the idea of security- 
cleared counsel instructed by the court, identifying 
it as being Canadian in origin (perhaps referring to 
the procedure developed by SIRC). 


The U.K.’s special advocate system resembles 
the Canadian SIRC model. Section 6(1) of the 
Special Immigration Appeals Commission Act 
1997 (U.K.), 1997, c. 68, states that the special 
advocate is appointed to “represent the interests of 
an appellant” in any proceedings before SIAC from 
which the appellant and his or her legal represent¬ 
atives are excluded. Section 6(4), however, speci¬ 
fies that the special advocate “shall not be respon¬ 
sible to the person whose interests he is appointed 
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La Commission Arar offre un autre exemple 
du recours a des avocats speciaux au Canada. La 
Commission devait examiner des renseignements 
confidentiels concernant des enquetes sur des corn- 
plots terroristes tout en protegeant les interets de 
M. Arar et du public a ce que ces renseignements 
soient divulgues. La Commission etait regie par la 
LPC. Pour l’aider a evaluer les allegations de confi- 
dentialite, le commissaire beneficiait de l’assis- 
tance d’un conseiller juridique independant, ayant 
une habilitation de securite et de l’experience en 
matiere de renseignement et de securite, qui devait 
agir en qualite d ’amicus curiae relativement aux 
demandes fondees sur la confidentialite. Ce proces¬ 
sus visait a garantir que seuls les renseignements 
qui devaient a bon droit etre gardes secrets pour 
des motifs de securite nationale soient soustraits a 
la connaissance du public. Rien n’indique que cette 
procedure ait accru le risque de divulgation de ren¬ 
seignements proteges. 

80 

Enhn, soulignons l’existence du systeme de repre- 
sentant special utilise par la Special Immigration 
Appeals Commission (« SIAC») au Royaume- 
Uni. Cette derniere et le systeme de representant 
special ont ete crees en reponse a la decision de 
la Cour europeenne des droits de l’homme dans 
l’affaire Chahal c. Royaume-Uni, 15 novembre 
1996, Recueil des arrets et decisions 1996-V, p. 

1831, selon laquelle la procedure en place a l’epo- 
que etait inadequate. Dans cette decision, la cour a 
emis des commentaires favorables au concept d’un 
avocat qui possederait une habilitation de securite 
et recevrait ses instructions de la cour, precisant 
que ce concept etait d’origine canadienne (faisant 
peut-etre allusion a la procedure instauree par le 
CSARS). 
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Le systeme de representant special du Royaume- 
Uni ressemble au modele canadien utilise par 
le CSARS. Le paragraphe 6(1) de la Special 
Immigration Appeals Commission Act 1997 
(R.-U.), 1997, ch. 68, prevoit que le representant 
special est nomme pour [TRADUCTION] « represen¬ 
ter les interets d’un appelant » dans toute procedure 
dont est saisie la SIAC et dont sont exclus l’appelant 
et son conseiller juridique. Par contre, le par. 6(4) 
precise que le representant special [TRADUCTION] 


2007 SCC 9 (CanLII) 



398 


CHARKAOUI v. CANADA The Chief Justice 


[2007] 1 S.C.R. 


to represent”. Rule 35 of the Special Immigration 
Appeals Commission (Procedure) Rules 2003, S.I. 
2003/1034, sets out the special advocate’s three 
main functions: (1) to make submissions to the 
Commission at any hearings from which the appel¬ 
lant and the appellant’s representatives are excluded; 
(2) to cross-examine witnesses at any such hear¬ 
ings; and (3) to make written submissions to the 
Commission. After seeing the protected informa¬ 
tion, the special advocate may not communicate 
with the appellant or the appellant’s representative 
without authorization from the Commission: rule 
36. If the special advocate requests such authoriza¬ 
tion, the Commission gives the Secretary of State 
an opportunity to object to the proposed commu¬ 
nication before deciding whether to authorize it: 
rule 38. 


The use of special advocates has received wide¬ 
spread support in Canadian academic commentary. 
Professor Roach, for example, criticizes the Court 
of Appeal’s conclusion in Charkaoui (Re), 2004 
FCA 421, that such a measure is not constitution¬ 
ally required: 

In my view, this approach was in error because in 
camera and ex parte hearings offend basic notions of a 
fair hearing and special advocates constitute one exam¬ 
ple of an approach that is a more proportionate response 
to reconciling the need to keep some information secret 

and the need to ensure as much fairness and adversarial 
challenge as possible . [Emphasis added.] 

(K. Roach, “Ten Ways to Improve Canadian Anti- 
Terrorism Law” (2006), 51 Crim. L.Q. 102, at 

p. 120) 

This said, the U.K.’s special advocate system has 
also been criticized for not going far enough. In 
April 2005, the House of Commons Constitutional 
Affairs Committee published a report on the 
operation of SIAC and the use of special advo¬ 
cates (The operation of the Special Immigration 
Appeals Commission (SIAC) and the use of Special 
Advocates). The Committee listed three impor¬ 
tant disadvantages faced by special advocates: (1) 
once they have seen the confidential material, they 


« n’est pas responsable envers la personne dont il 
est charge de representer les interets ». La regie 
35 des Special Immigration Appeals Commission 
(Procedure) Rules 2003, S.I. 2003/1034, precise les 
trois principales fonctions du representant special : 
(1) presenter des observations a la Commission a 
toutes les audiences dont l’appelant et son represen¬ 
tant sont exclus; (2) contre-interroger les temoins 
durant ces audiences; et (3) presenter des observa¬ 
tions ecrites a la Commission. Selon la regie 36, le 
representant special ne peut communiquer ni avec 
l’appelant ni avec son representant apres avoir pris 
connaissance des renseignements proteges, sauf 
avec l’autorisation de la Commission. Si le repre¬ 
sentant special demande une telle autorisation, la 
Commission accorde au secretaire d’Etat l’occasion 
de s’opposer a la communication avant de decider 
s’il y a lieu de l’autoriser : regie 38. 

Le recours aux representants speciaux beneficie 
d’un large appui dans la doctrine canadienne. Le 
professeur Roach, par exemple, critique la conclu¬ 
sion de la Cour d’appel dans Charkaoui (Re), 2004 
CAF 421, selon laquelle une telle mesure n’est pas 
requise par la Constitution : 

[TRADUCTION] A mon avis, ce raisonnement etait 
errone parce que la tenue d’audiences a huis clos et ex 
parte heurtent la notion fondamentale d’audition equi¬ 
table et que les representants speciaux constituent un 
exemple de reponse plus proportionnee au besom de 
concilier la necessite de garder certains renseignements 

secrets et celle de garantir le plus possible l’equite du 

processus et sa nature contradictoire . [Je souligne.] 

(K. Roach. «Ten Ways to Improve Canadian 
Anti-Terrorism Law » (2006), 51 Crim. L.Q. 102, 

p. 120) 

Cela dit, on a aussi reproche au systeme de 
representant special du Royaume-Uni de ne pas 
aller assez loin. Le Comite sur les affaires constitu- 
tionnelles de la Chambre des communes a publie, 
en avril 2005, un rapport sur le fonctionnement de 
la SIAC et sur le recours aux representants spe¬ 
ciaux (The operation of the Special Immigration 
Appeals Commission (SIAC) and the use of Special 
Advocates). Le Comite a enumere trois desavan- 
tages importants avec lesquels les representants 
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cannot, subject to narrow exceptions, take instruc¬ 
tions from the appellant or the appellant’s coun¬ 
sel; (2) they lack the resources of an ordinary legal 
team, for the purpose of conducting in secret a full 
defence; and (3) they have no power to call wit¬ 
nesses (para. 52). 


Despite these difficulties, SIAC itself has com¬ 
mented favourably on the assistance provided by 
special advocates, stating that as a result of the “rig¬ 
orous cross-examination” of the government’s evi¬ 
dence by the special advocate, it was satisfied that 
the government’s assertions were unsupported by 
the evidence (M. v. Secretary of State for the Home 
Department, [2004] UKSIAC 17/2002 (BAILII), 
March 8,2004, at para. 10). The England and Wales 
Court of Appeal upheld SIAC’s decision: [2004] 2 
All E.R. 863, [2004] EWCA Civ 324. 


(b) The IRPA Scheme Does Not Minimally 
Impair the Named Person’s Rights 


Parliament is not required to use the perfect, or 
least restrictive, alternative to achieve its objective: 
R. v. Chaulk, [1990] 3 S.C.R. 1303. However, bear¬ 
ing in mind the deference that is owed to Parliament 
in its legislative choices, the alternatives discussed 
demonstrate that the IRPA does not minimally 
impair the named person’s rights. 


Under the IRPA, the government effectively 
decides what can be disclosed to the named person. 
Not only is the named person not shown the infor¬ 
mation and not permitted to participate in pro¬ 
ceedings involving it, but no one but the judge may 
look at the information with a view to protecting 
the named person’s interests. Why the drafters of 
the legislation did not provide for special counsel 
to objectively review the material with a view to 
protecting the named person’s interest, as was for¬ 
merly done for the review of security certificates by 


speciaux doivent composer : (1) apres avoir pris 
connaissance des renseignements secrets, ils ne 
peuvent plus, sous reserve de rares exceptions, rece- 
voir destructions de l’appelant ou de son avocat; 
(2) pour les aider a assurer une defense pleine et 
entiere en secret, ils ne disposent pas d’une equipe 
de juristes comme c’est le cas habituellement; (3) 
ils ne sont pas habilites a assigner des temoins 
(par. 52). 

En depit de ces difficultes, la SIAC elle-meme 
a fait des commentaires favorables sur l’aide four- 
nie par les representants speciaux, affirmant qu’en 
raison du [TRADUCTION] «contre-interrogatoire 
rigoureux » des temoins du gouvernement par le 
representant special, elle etait convaincue que les 
allegations du gouvernement n’etaient pas etayees 
par la preuve (M. c. Secretary of State for the Home 
Department, [2004] UKSIAC 17/2002 (BAILII), 8 
mars 2004, par. 10). La Cour d’appel d’Angleterre 
et du Pays de Galles a continue la decision de la 
SIAC : [2004] 2 All E.R. 863, [2004] EWCA Civ 
324. 

b) Le regime etabli par la LIPR ne porte pas 
le moins possible atteinte aux droits de la 
personne designee 

Pour atteindre son objectif, le legislateur n’est 
pas tenu d’utiliser la solution parfaite, ou celle qui 
soit la moins attentatoire : R. c. Chaulk, [1990] 3 
R.C.S. 1303. Cependant, tout en gardant a l’esprit le 
respect du aux choix legislates du Parlement, j’es- 
time que les solutions mentionnees demontrent que 
la LIPR ne porte pas le moins possible atteinte aux 
droits de la personne designee. 

Sous le regime de la LIPR, le gouvernement 
determine en fait ce qui peut etre divulgue a la per¬ 
sonne designee. Non seulement cette derniere n’a 
pas acces aux renseignements et n’est pas autorisee 
a participer a la procedure qui la concerne, mais 
seul le juge peut prendre connaissance des rensei¬ 
gnements pour proteger les interets de la personne 
designee. Rien n’explique pourquoi les redacteurs 
de la loi n’ont pas prevu qu’un avocat special exa¬ 
mine objectivement les documents pour proteger 
les interets de la personne designee, comme cela 
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SIRC and is presently done in the United Kingdom, 
has not been explained. The special counsel system 
may not be perfect from the named person’s per¬ 
spective, given that special counsel cannot reveal 
confidential material. But, without compromising 
security, it better protects the named person’s s. 7 
interests. 


I conclude that the IRPA’s procedures for deter¬ 
mining whether a certificate is reasonable and for 
detention review cannot be justified as minimal 
impairments of the individual’s right to a judicial 
determination on the facts and the law and right to 
know and meet the case. Mechanisms developed in 
Canada and abroad illustrate that the government 
can do more to protect the individual while keeping 
critical information confidential than it has done in 
the 1RPA. Precisely what more should be done is a 
matter for Parliament to decide. But it is clear that 
more must be done to meet the requirements of a 
free and democratic society. 


B. Does the Detention of Permanent Residents 
or Foreign Nationals Under the IRPA Infringe 
Sections 7, 9, 10(c) or 12 of the Charter, and if 
so, Are the Infringements Justified Under Sec¬ 
tion 1 of the Charter? 

1. Time Constraints on Review for Foreign 

Nationals: Breach of Section 9 or Sec¬ 
tion 10(c)? 

Section 9 of the Charter guarantees freedom 
from arbitrary detention. This guarantee expresses 
one of the most fundamental norms of the rule of 
law. The state may not detain arbitrarily, but only in 
accordance with the law. The appellant Mr. Almrei 
argues that detention under the IRPA is arbitrary 
with respect to foreign nationals, first because it 
permits their detention without warrant and with¬ 
out regard to their personal circumstances, and 
second because it prevents review until 120 days 


se faisait pour l’examen des attestations de securite 
par le CSARS et comme cela se fait presentement 
au Royaume-Uni. Du point de vue de la personne 
designee, le recours a un avocat special n’est peut- 
etre pas parfait puisque celui-ci ne peut communi- 
quer l’information confidentielle. En revanche, un 
tel systeme protege mieux les droits de la personne 
designee garantis par l’art. 7 et ce, sans compro- 
mettre la securite. 

Je conclus que les procedures d’examen du 
caractere raisonnable des certificats et de controle 
de la detention etablies par la LI PR ne peuvent se 
justifier parce qu’elles ne portent pas le moins pos¬ 
sible atteinte au droit d’une personne a une decision 
judiciaire fondee sur les faits et sur le droit, et a son 
droit de connaitre la preuve qui pese contre elle et 
d’y repondre. Des mecanismes congus au Canada et 
a l’etranger demontrent que le legislateur peut faire 
mieux qu’il ne l’a fait dans la LIPR pour proteger 
les individus tout en preservant la confidentialite 
des renseignements sensibles. C’est au legislateur 
qu’il appartient de determiner precisement quels 
correctifs doivent etre apportes, mais il est evident 
qu’il doit faire davantage pour satisfaire aux exi¬ 
gences d’une societe libre et democratique. 

B. La detention de residents permanents ou 
d’etrangers sous le regime de la LIPR contre- 
vient-elle aux art. 7, 9, 10c) ou 12 de la Charte? 
Dans Vaffirmative, ces contraventions sont- 
elles justifiees au sens de Particle premier de 
la Charte? 

1. Les delais qui precedent le controle de la 

detention des etrangers violent-ils l’art. 9 ou 

l’al. 10c)? 

L’article 9 de la Charte garantit le droit a la pro¬ 
tection contre la detention arbitraire. Cette garantie 
exprime une des normes les plus fondamentales de 
la primaute du droit. L'Etat ne peut pas detenir une 
personne arbitrairement. Une personne ne peut etre 
mise en detention qu’en conformite avec le droit. 
M. Almrei soutient que la detention autorisee par 
la LIPR est arbitraire a l’egard des etrangers parce 
que, premierement, elle permet leur detention sans 
mandat et sans egard a leur situation personnelle 
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after the certificate is confirmed. In both respects, 
foreign nationals are treated differently than per¬ 
manent residents. 

I would reject Mr. Almrei’s argument that auto¬ 
matic detention of foreign nationals is arbitrary 
because it is effected without regard to the per¬ 
sonal circumstances of the detainee. Detention is 
not arbitrary where there are “standards that are 
rationally related to the purpose of the power of 
detention”: P. W. Hogg, Constitutional Law of 
Canada (loose-leaf ed.), vol. 2, at p. 46-5. The trig¬ 
gering event for the detention of a foreign national 
is the signing of a certificate stating that the foreign 
national is inadmissible on grounds of security, 
violating human or international rights, serious 
criminality or organized criminality. The security 
ground is based on the danger posed by the named 
person, and therefore provides a rational foundation 
for the detention. R. v. Swain, [1991] 1 S.C.R. 933, 
in which this Court struck down a provision of the 
Criminal Code requiring that an accused acquitted 
of an offence on the basis of an insanity defence 
be detained automatically without a hearing, is dis¬ 
tinguishable. The Court held that it was arbitrary 
to require the detention of persons acquitted by 
reason of mental disorder without the application 
of any standard whatsoever, because “[n]ot all of 
these individuals will be dangerous”: at p. 1013, per 
Lamer C.J. But in the national security context, the 
signature of a certificate under s. 77 of the IRPA 
on the ground of security is necessarily related to 
the dangerousness of the individual. While not all 
the other grounds for the issuance of a certificate 
under s. 77(1) are conclusive of the danger posed 
by the named person, danger is not the only con¬ 
stitutional basis upon which an individual can be 
detained, and arbitrariness of detention under the 
other grounds was not argued. 


This leaves Mr. Almrei’s argument that the 
IRPA imposes arbitrary detention because it pre¬ 
vents review of the detention of foreign nationals 
until 120 days after the certificate is confirmed. 


et, deuxiemement, elle interdit le controle de la 
detention pendant 120 jours apres la confirmation 
du certificat. A ces deux egards, les etrangers sont 
traites differemment des residents permanents. 

89 

Je rejetterais l’argument de M. Almrei selon 
lequel la detention automatique des etrangers est 
arbitraire parce qu’elle s’applique sans qu’il soit 
tenu compte de la situation personnelle du detenu. 

La detention n’est pas arbitraire quand elle se fonde 
sur des [TRADUCTION] « criteres qui ont un lien 
rationnel avec l’objectif vise par l’attribution du 
pouvoir de detention » : P. W. Hogg, Constitutional 
Law of Canada (ed. feuilles mobiles), vol. 2, p. 

46-5. L’evenement a l’origine de la detention d’un 
etranger est la signature du certificat attestant que 
ce dernier est interdit de territoire pour raison de 
securite, pour atteinte aux droits humains ou inter- 
nationaux, grande criminalite ou criminalite orga- 
nisee. Le motif de la securite est base sur le danger 
que represente la personne designee, et constitue un 
fondement rationnel pour la detention. II faut eta- 
blir une distinction avec Farret R. c. Swain, [1991] 

1 R.C.S. 933, qui a annule les dispositions du Code 
criminel prevoyant la detention automatique, sans 
audition, d’un accuse acquitte pour cause d’aliena- 
tion mentale. Dans cette affaire, la Cour a statue 
que la detention obligatoire des personnes acquit- 
tees pour cause d’alienation mentale, sans l’appli- 
cation de quelque norme que ce soit, etait arbitraire 
parce que « ces personnes ne sont pas toutes dange- 
reuses » : p. 1013, le juge en chef Lamer. Or, dans 
le contexte de la securite nationale, la signature 
d’un certificat pour raison de securite en vertu de 
l’art. 77 de la L1PR a necessairement un lien avec le 
caractere dangereux de l’individu. Bien que tous les 
autres motifs de delivrance d’un certificat prevus 
au par. 77(1) ne soient pas probants quant au danger 
que pose la personne designee, le danger n’est pas 
le seul motif valable du point de vue constitution- 
nel pour lequel une personne peut etre detenue et le 
caractere arbitraire de la detention pour ces autres 
motifs n’a pas ete plaide. 

II reste done a examiner l’argument de M. 
Almrei selon lequel la LIPR inflige une detention 
arbitraire parce qu’elle interdit tout controle de la 
detention des etrangers dans les 120 jours suivant 


2007 SCO 9 (CanLII) 



402 


CHARKAOUI v. CANADA The Chief Justice 


[2007] 1 S.C.R. 


Whether through habeas corpus or statutory mech¬ 
anisms, foreign nationals, like others, have a right 
to prompt review to ensure that their detention 
complies with the law. This principle is affirmed in 
s. 10(c) of the Charter. It is also recognized inter¬ 
nationally: see Rasul v. Bush, 542 U.S. 466 (2004); 
Zadvydas v. Davis, 533 U.S. 678 (2001); art. 5 
of the Convention for the Protection of Human 
Rights and Fundamental Freedoms, 213 U.N.T.S. 
221 (“ European Convention on Human Rights”)', 
Slivenko v. Latvia [GC], No. 48321/99, ECHR 
2003-X, p. 229. While the government accepts 
this principle, it argues that the 120-day period in 
s. 84(2) is sufficiently prompt, relying, as did the 
courts below, on the fact that foreign nationals can 
apply for release and depart from Canada at any 
time. 


The lack of review for foreign nationals until 120 
days after the reasonableness of the certificate has 
been judicially determined violates the guarantee 
against arbitrary detention in s. 9 of the Charter, a 
guarantee which encompasses the right to prompt 
review of detention under s. 10(c) of the Charter. 
Permanent residents named in certificates are enti¬ 
tled to an automatic review within 48 hours. The 
same time frame for review of detention applies 
to both permanent residents and foreign nationals 
under s. 57 of the IRPA. And under the Criminal 
Code, a person who is arrested with or without a 
warrant is to be brought before a judge within 24 
hours, or as soon as possible: s. 503(1). These pro¬ 
visions indicate the seriousness with which the 
deprivation of liberty is viewed, and offer guidance 
as to acceptable delays before this deprivation is 
reviewed. 


The government submits that the detention 
provisions, and more specifically the absence of 
review for foreign nationals until 120 days after 
the certificate has been determined to be rea¬ 
sonable, reflect its objective of creating a timely 
removal process for individuals thought to consti¬ 
tute a danger to national security, and asserts that 


la confirmation du certificat. Les etrangers ont, au 
meme titre que les autres, le droit de faire controler 
la legalite de leur detention, que ce soit par habeas 
corpus ou par un mecanisme d’origine legislative. 
Ce principe est consacre a l’al. 10c) de la Charte. 
II est aussi reconnu a Fechelle internationale : voir 
Rasul c. Bush, 542 U.S. 466 (2004); Zadvydas c. 
Davis, 533 U.S. 678 (2001); Part. 5 de la Convention 
de sauvegarde des droits de I’homme et des liber- 
tes fondamentales, 213 R.T.N.U. 221 (« Convention 
europeenne des droits de I’homme »); Slivenko c. 
Lettonie [GC], n° 48321/99, CEDH 2003-X, p. 289. 
Bien que le gouvernement souscrive a ce principe, 
il fait valoir que la periode de 120 jours prevue au 
par. 84(2) permet un examen suffisamment rapide, 
se fondant a cet egard, comme les juridictions infe- 
rieures, sur le fait que les etrangers peuvent a tout 
moment demander leur liberation pour quitter le 
Canada. 

L’absence de controle de la detention des etran¬ 
gers avant que ne se soient ecoules 120 jours apres 
la confirmation judiciaire du caractere raisonnable 
du certificat porte atteinte a la protection contre 
la detention arbitraire garantie par Fart. 9 de la 
Charte, une garantie qui comprend le droit de faire 
controler promptement la legalite de la detention 
enonce a l’al. 10c) de la Charte. Les residents per¬ 
manents designes dans un certificat ont droit a un 
controle automatique dans les 48 heures. L’article 
57 de la LIPR fixe le meme delai pour le controle 
de la detention des etrangers et des residents per¬ 
manents. De plus, le Code criminel exige qu’une 
personne mise en etat d’arrestation avec ou sans 
mandat comparaisse devant un juge dans un delai 
de 24 heures ou le plus tot possible : art. 503(1). 
Ces dispositions revelent a quel point la privation 
de liberte est consideree comme grave et peuvent 
servir de guide quant aux delais acceptables pour 
le controle de cette privation. 

Le gouvernement soutient que les dispositions 
relatives a la detention, et plus precisement l’ab- 
sence de controle de la detention des etrangers dans 
les 120 jours suivant la confirmation du caractere 
raisonnable du certificat, refletent son objectif de 
creer un processus de renvoi rapide des personnes 
dont on croit qu’elles constituent un danger pour 
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when the provisions were drafted, it was thought 
that the removal process would be so fast that 
there would be no need for review. This is more 
an admission of the excessiveness of the 120-day 
period than a justification. 


It is clear that there may be a need for some flex¬ 
ibility regarding the period for which a suspected 
terrorist may be detained. Confronted with a ter¬ 
rorist threat, state officials may need to act imme¬ 
diately, in the absence of a fully documented case. 
It may take some time to verify and document the 
threat. Where state officials act expeditiously, the 
failure to meet an arbitrary target of a fixed number 
of hours should not mean the automatic release of 
the person, who may well be dangerous. However, 
this cannot justify the complete denial of a timely 
detention review. Permanent residents who pose 
a danger to national security are also meant to be 
removed expeditiously. If this objective can be pur¬ 
sued while providing permanent residents with a 
mandatory detention review within 48 hours, then 
how can a denial of review for foreign nationals for 
120 days after the certificate is confirmed be con¬ 
sidered a minimal impairment? 


I conclude that the lack of timely review of the 
detention of foreign nationals violates s. 9 and s. 
10(c) and cannot be saved by s. 1. 

2. Do Extended Periods of Detention Under 
the Scheme Violate Section 7 or the Section 
12 Guarantee Against Cruel and Unusual 

Treatment? 

The question at this point is whether the extended 
detention that may occur under the IRPA violates 
the guarantee against cruel and unusual treatment 
under s. 12 of the Charter. The threshold for breach 
of s. 12 is high. As stated by Lamer J. in Smith, 
treatment or punishment is cruel and unusual if 


la securite nationale. II ajoute qu’au moment de 
rediger les dispositions pertinentes, le legislateur 
croyait que le processus de renvoi serait a ce point 
rapide qu’aucun controle ne serait necessaire. Par 
cette affirmation, le gouvernement admet le carac- 
tere excessif de la periode de 120 jours plus qu’il ne 
la justifie. 

Certes, une certaine souplesse peut etre neces¬ 
saire quant a la duree de la detention d’une per- 
sonne soupijonnee de terrorisme. Devant une 
menace terroriste, les autorites peuvent devoir agir 
sur-le-champ, meme si leur dossier n’est pas assez 
bien documents. II faut parfois un certain temps 
pour verifier et documenter la menace. Si les auto¬ 
rites agissent rapidement, le fait qu’elles ne reussis- 
sent pas a respecter un delai arbitraire representant 
un nombre precis d'lieu res ne devrait pas entrainer 
la remise en liberte automatique d’une personne 
qui peut fort bien etre dangereuse. Toutefois, cela 
ne saurait justifier l’absence totale de possibility 
de faire controler promptement la detention. Les 
residents permanents qui posent un danger pour la 
securite nationale sont eux aussi censes etre ren- 
voyes promptement. S’il est possible d’atteindre 
cet objectif tout en accordant aux residents per¬ 
manents le controle automatique de leur detention 
dans les 48 heures, comment le refus de permettre 
le controle de la detention des etrangers dans les 
120 jours suivant la confirmation du certificat peut- 
il etre considere comme une atteinte minimale? 

Je conclus que Fimpossibilite pour les etran¬ 
gers de faire controler leur detention promptement 
enfreint Fart. 9 et l’al. 10c) et ne peut etre validee 
par l’article premier de la Charte. 

2. La detention prolongee permise par le 

regime viole-t-elle l’art. 7 ou le droit a la 

protection contre tout traitement cruel et 
inusite garanti par l’art. 12? 

A ce stade, il s’agit de savoir si la detention pro¬ 
longee possible sous le regime de la LIPR viole le 
droit a la protection contre tout traitement cruel et 
inusite garanti par Fart. 12 de la Charte. Le seuil de 
violation de Fart. 12 est eleve. Comme 1’a affirme le 
juge Lamer dans Smith, pour etre cruels ou inusites, 
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it is “so excessive as to outrage [our] standards of 
decency”: R. v. Smith, [1987] 1 S.C.R. 1045, at p. 
1067; also R. v. Wiles, [2005] 3 S.C.R. 895, 2005 
SCC 84, at para. 4. 

The s. 12 issue of cruel and unusual treatment 
is intertwined with s. 7 considerations, since the 
indefiniteness of detention, as well as the psycho¬ 
logical stress it may cause, is related to the mecha¬ 
nisms available to the detainee to regain liberty. It 
is not the detention itself, or even its length, that 
is objectionable. Detention itself is never pleasant, 
but it is only cruel and unusual in the legal sense if 
it violates accepted norms of treatment. Denying 
the means required by the principles of funda¬ 
mental justice to challenge a detention may render 
the detention arbitrarily indefinite and support the 
argument that it is cruel or unusual. (The same 
may be true of onerous conditions of release that 
seriously restrict a person’s liberty without afford¬ 
ing an opportunity to challenge the restrictions.) 
Conversely, a system that permits the detainee to 
challenge the detention and obtain a release if one 
is justified may lead to the conclusion that the deten¬ 
tion is not cruel and unusual: see Sahin v. Canada 
(Minister of Citizenship and Immigration), [1995] 1 
F.C. 214 (T.D.), per Rothstein J. (as he then was). 


Mr. Almrei’s first submission is that “the combi¬ 
nation of the legislative scheme and the conditions 
of detention . . . [transforms] the Appellant’s deten¬ 
tion into one that is cruel and unusual”. I would 
reject this submission. This Court has not, in its 
past decisions, recognized s. 12 as a mechanism to 
challenge the overall fairness of a particular legis¬ 
lative regime. 

More narrowly, however, it has been recognized 
that indefinite detention in circumstances where 
the detainee has no hope of release or recourse to 
a legal process to procure his or her release may 
cause psychological stress and therefore consti¬ 
tute cruel and unusual treatment: Eur. Court H.R., 


le traitement ou la peine doivent etre « excessi[fs] 
au point de ne pas etre compatible [s] avec la dignite 
humaine » : R. c. Smith, [1987] 1 R.C.S. 1045, p. 
1067; voir aussi R. c. Wiles, [2005] 3 R.C.S. 895, 
2005 CSC 84, par. 4. 

La question de la peine cruelle et inusitee au sens 
de l’art. 12 est etroitement liee aux considerations 
relatives a l’art. 7, puisque le caractere indetermine 
de la detention ainsi que le stress psychologique 
qui en decoule sont lies aux mecanismes offerts 
au detenu pour recouvrer sa liberte. Ce n’est pas la 
detention en soi, ni meme sa duree, qui est condam- 
nable. II est vrai que la detention en soi n’est jamais 
agreable, mais elle n’est cruelle et inusitee au sens 
juridique que si elle deroge aux normes de traite¬ 
ment reconnues. L’absence des moyens requis par 
les principes de justice fondamentale pour contes- 
ter une detention peut en faire une detention d’une 
duree indeterminee arbitraire et servir a etayer l’ar- 
gument selon lequel elle est cruelle ou inusitee. 
(Cela pourrait aussi valoir pour des conditions de 
liberation severes, qui restreignent serieusement 
la liberte d’une personne sans qu’elle ait la possi¬ 
bility de contester ces restrictions.) Inversement, 
un systeme permettant a un detenu de contester sa 
detention et d’etre libere s’il y a lieu, peut mener 
a la conclusion que la detention n’est ni cruelle ni 
inusitee : voir Sahin c. Canada (Ministre de la 
Citoyennete et de TImmigration), [1995] 1 C.F. 214 
(l re inst.), le juge Rothstein (maintenant juge de 
notre Cour). 

M. Almrei soutient tout d’abord que 
[TRADUCTION] « combines, le regime legislatif et 
les conditions de detention [. . .] font que la deten¬ 
tion de l’appelant est cruelle et inusitee ». Je suis 
d’avis de rejeter cette allegation. La jurisprudence 
de la Cour ne reconnait pas l’art. 12 comme meca- 
nisme servant a contester globalement le caractere 
equitable d’un regime legislatif particulier. 

On reconnait cependant, de fagon plus res¬ 
trictive, que la detention d’une duree indetermi¬ 
nee dans des circonstances ou le detenu n’a aucun 
espoir d’etre libere ni aucune voie de droit pour 
obtenir une remise en liberte peut lui causer un 
stress psychologique et constituer un traitement 
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Soering case, judgment of 7 July 1989, Series A, 
No. 161, at para. Ill; compare Lyons, at pp. 339-41. 
However, for the reasons that follow, I conclude that 
the IRPA does not impose cruel and unusual treat¬ 
ment within the meaning of s. 12 of the Charter 
because, although detentions may be lengthy, the 
IRPA, properly interpreted, provides a process for 
reviewing detention and obtaining release and for 
reviewing and amending conditions of release, 
where appropriate. 

On its face, the IRPA permits detention pend¬ 
ing deportation on security grounds. In reality, 
however, a release from detention may be difficult 
to obtain. The Federal Court suggested that Mr. 
Almrei “holds the key to his release”: Almrei v. 
Canada (Minister of Citizenship and Immigration), 
[2004] 4 F.C.R. 327, 2004 FC 420, at para. 138. But 
voluntary departure may be impossible. A person 
named in a certificate of inadmissibility may have 
nowhere to go. Other countries may assume such 
a person to be a terrorist and are likely to refuse 
entry, or the person may fear torture on his or her 
return. Deportation may fail for the same reasons, 
despite the observation that “[i]n our jurisdiction, 
at this moment, deportation to torture remains a 
possibility” in exceptional circumstances: Almrei, 
2005 FCA 54, at para. 127. The only realistic option 
may be judicial release. 


In the case of a permanent resident, detention is 
continued if the judge is satisfied that the person 
“continues to be a danger to national security or to 
the safety of any person, or is unlikely to appear 
at a proceeding or for removal”: s. 83(3). The min¬ 
isters bear the initial burden of establishing that 
these criteria are met: Charkaoui (Re), [2004] 1 
F.C.R. 528, 2003 FC 882, at para. 36. In the case 
of a foreign national, release may be granted if 
the judge is “satisfied that the foreign national 
will not be removed from Canada within a rea¬ 
sonable time and that the release will not pose a 
danger to national security or to the safety of any 


cruel et inusite : Cour eur. D.H., affaire Soering, 
arret du 7 juillet 1989, serie A, n° 161, par. Ill; com¬ 
parer a Lyons, p. 339-341. Cependant, pourles motifs 
qui suivent, je conclus que la LIPR n’inflige pas un 
traitement cruel et inusite au sens de l’art. 12 de la 
Charte parce que, meme si les periodes de detention 
peuvent etre longues, lorsqu’on l’interprete correc- 
tement, la LIPR etablit un processus permettant de 
faire controler la detention et d’obtenir une remise 
en liberte, ainsi que de faire controler et modifier les 
conditions de liberation, s’il y a lieu. 

A premiere vue, la LIPR permet la detention en 
attente de l’expulsion pour raison de securite. En 
realite, cependant, il peut etre difficile d’obtenir une 
remise en liberte. La Cour federate a laisse entendre 
que M. Almrei« tient la cle de sa mise en liberte » : 
Almrei c. Canada (Ministre de la Citoyennete et de 
l’Immigration), [2004] 4 R.C.F. 327, 2004 CF 420, 
par. 138. Or, il se peut qu’un depart volontaire soit 
impossible. La personne designee dans un certifi- 
cat d’interdiction de territoire n’a peut-etre nulle 
part ou aller. Les autres pays pourraient tenir pour 
acquis qu’une telle personne est un terroriste et lui 
refuseront probablement faeces a leur territoire. 
L’interesse pourrait aussi craindre d’etre torture 
a son retour dans son pays. L’expulsion pourrait 
echouer pour les meme raisons, en depit de l’obser- 
vation selon laquelle « [d]ans notre pays, a l’heure 
actuelle, le renvoi vers un pays qui pratique la tor¬ 
ture demeure possible » dans des circonstances 
exceptionnelles : Almrei, 2005 CAL 54, par. 127. 
La seule solution realiste pourrait bien etre la mise 
en liberte par voie judiciaire. 

Un resident permanent est maintenu en deten¬ 
tion si le juge est convaincu « qu’il constitue tou- 
jours un danger pour la securite nationale ou la 
securite d’autrui ou qu’il se soustraira vraisembla- 
blement a la procedure ou au renvoi » : par. 83(3). 
Le fardeau initial d’etablir ces faits incombe aux 
ministres : Charkaoui (Re), [2004] 1 R.C.L. 528, 
2003 CL 882, par. 36. Dans le cas d’un etranger, 
la mise en liberte peut etre accordee « sur preuve 
que la mesure ne sera pas executee dans un delai 
raisonnable et que la mise en liberte ne constituera 
pas un danger pour la securite nationale ou la secu¬ 
rite d’autrui » : par. 84(2). Contrairement au par. 
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person”: s. 84(2). Unlike s. 83(3), s. 84(2) places 
the onus on the detainee: see Ahani v. Canada 
(Minister of Citizenship and Immigration) (2000), 
24 Admin. L.R. (3d) 171 (F.C.A.). 

Courts thus far have understood these provisions 
to set a high standard for release. In interpreting the 
predecessor to s. 84(2) under the Immigration Act, 
the Federal Court of Appeal held that judicial release 
“cannot be an automatic or easy thing to achieve”, 
and that it “is not to be routinely obtained”: Ahani, 
at para. 13. At the same time, courts have read the 
provision as allowing the judge to inquire whether 
terms and conditions could make the release safe. 
This is an invitation that Federal Court judges 
have rightly accepted: Harkat v. Canada (Minister 
of Citizenship and Immigration), [2007] 1 F.C.R. 
321, 2006 FC 628, at para. 82; Almrei v. Canada 
(Minister of Citizenship and Immigration) (2005), 
270 F.T.R. 1, 2005 FC 1645, at paras. 419-26. 
Likewise, when reviewing the detention of a per¬ 
manent resident under s. 83(3), judges have exam¬ 
ined the context that would surround release in 
order to determine whether the person would pose 
a security risk: Charkaoui (Re), 2005 FC 248, at 
paras. 71-73. 


The cases at bar illustrate the difficulty that may 
be encountered in seeking release from a detention 
imposed under the IRPA. At the time of writing, 
Mr. Almrei, a foreign national, has been detained 
for over five years. He cannot be deported until 
the Minister issues an opinion that he constitutes 
a danger to the public. But two “danger opinions” 
have already been quashed by the Federal Court, 
the last one in March 2005. The Minister has yet 
to issue a new one. In dismissing Mr. Almrei’s 
application for judicial release, Layden-Stevenson 
J. held that Mr. Almrei had established that his 
removal was not imminent, was not a “done deal” 
and would not occur within a reasonable time (para. 
272). However, she held that she was compelled to 
keep him in detention because she found that his 
release would pose a danger to national security 
under s. 84(2): Almrei, 2005 FC 1645. Mr. Almrei 


83(3), le par. 84(2) impose le fardeau de la preuve 
au detenu : voir Ahani c. Canada (Ministre de la 
Citoyennete et de TImmigration), [2000] A.C.F. n° 
1114 (QL) (C.A.). 

Jusqu’a present, les tribunaux ont juge que ces 
dispositions fixent une norme elevee pour accorder 
la liberation. Appelee a interpreter la disposition de 
la Loi sur Vimmigration aujourd’hui remplacee par 
le par. 84(2), la Cour d’appel federale a statue que la 
mise en liberte judiciaire « ne peut etre automatique 
ou facile a obtenir » et qu’elle « ne sera pas accordee 
automatiquement » : Ahani, par. 13. Parallelement, 
les tribunaux ont juge que cette disposition autorise 
le juge a se demander si la mise en liberte pourrait 
etre securitaire si elle etait assortie de conditions. 
II s’agit d’une invitation a laquelle les juges de la 
Cour federale ont repondu a bon droit : Harkat c. 
Canada (Ministre de la Citoyennete et de I’lmmi- 
gration), [2007] 1 R.C.F. 321, 2006 CF 628, par. 
82; Almrei c. Canada (Ministre de la Citoyennete 
et de VImmigration), [2005] A.C.F. n° 1994 (QL), 
2005 CF 1645, par. 419-426. De meme, lors du 
controle de la detention d’un resident permanent en 
application du par. 83(3), les juges ont tenu compte 
du contexte dans lequel se deroulerait la mise en 
liberte pour determiner si la personne constituerait 
un danger pour la securite : Charkaoui (Re), 2005 
CF 248, par. 71-73. 

Les presents pourvois illustrent a quel point il 
peut etre difficile d’obtenir une remise en liberte 
sous le regime de la LIPR. Au moment de rediger les 
presents motifs, M. Almrei, un etranger, est detenu 
depuis plus de cinq ans. II ne peut etre expulse tant 
que le ministre n’a pas emis un avis selon lequel 
il constitue un danger pour le public. Or, deux 
« avis de danger » ont deja ete annules par la Cour 
federale, le dernier, en mars 2005. Le ministre n’a 
toujours pas delivre de nouvel avis. En rejetant la 
demande de mise en liberte judiciaire presentee 
par M. Almrei, la juge Layden-Stevenson a conclu 
que ce dernier avait etabli que son renvoi n’etait pas 
imminent, qu’il n’etait pas un « fait accompli » et 
qu’il ne surviendrait pas dans un delai raisonnable 
(par. 272). Elle a neanmoins affirme etre tenue de 
le maintenir en detention parce qu’elle estimait que 
sa mise en liberte constituerait un danger pour la 


2007 SCC 9 (CanLII) 



[2007] 1 R.C.S. 


CHARKAOUI c. CANADA La Juge en chef 


407 


argues that as far as he is concerned, his detention 
is indefinite. 

Mr. Harkat has been released from detention, 
but remains under house arrest and continuous sur¬ 
veillance by the Canada Border Services Agency 
(“CBSA”) and the RCMP by virtue of an order by 
Dawson J. He must at all times wear an electronic 
monitoring device and obtain the CBSA’s permis¬ 
sion before leaving his house. He must at all times 
be under the supervision of either his wife or his 
mother-in-law. Access to his residence is restricted 
to individuals who have posted sureties and to Mr. 
Harkat’s legal counsel, as well as to emergency, 
fire, police and health care professionals. The 
CBSA is permitted to intercept all telephone and 
oral communications between Mr. Harkat and any 
third party. Mr. Harkat is forbidden to use any cel¬ 
lular phone or any computer with Internet connec¬ 
tivity. Breach of any of the numerous conditions 
in Dawson J.’s order would lead to automatic rear¬ 
rest; however, these conditions are subject to ongo¬ 
ing review and amendment. The government is 
attempting to deport him to Algeria; whether this is 
possible may depend on the outcome of legal pro¬ 
cesses that are still pending. 


Mr. Charkaoui has been released from detention 
under conditions that are somewhat less onerous: 
Charkaoui (Re), 2005 FC 248, at para. 86. These 
conditions have a serious impact on his liberty, 
and he remains in jeopardy of being rearrested for 
a breach of his conditions. But the conditions are 
subject to ongoing review and have been amended 
several times subsequent to his release. More legal 
avenues remain to be explored. Whether the gov¬ 
ernment will seek to deport Mr. Charkaoui or 
detain him anew may depend on the outcome of his 
application for protection and the determination of 
the reasonableness of his certificate. 

It is thus clear that while the IRPA in principle 
imposes detention only pending deportation, it may 
in fact permit lengthy and indeterminate detention 


securite nationale au sens du par. 84(2) : Almrei, 

2005 CF 1645. M. Almrei se dit detenu pour une 
periode indeterminee. 

103 

M. Harkat a ete mis en liberte, mais il reste 
en detention a domicile et sous la surveillance 
constante de l’Agence des services frontaliers du 
Canada (« ASFC ») et de la GRC, conformement a 
une ordonnance rendue par la juge Dawson. II doit 
porter en tout temps un bracelet de telesurveillance 
et ne peut quitter sa residence sans la permission 
de l’ASFC. II doit en tout temps rester sous la sur¬ 
veillance de son epouse ou de sa belle-mere. Seules 
les personnes qui ont depose un cautionnement, 
l’avocat de M. Harkat, et les services d’urgence, 
soit les pompiers, les policiers et les professionnels 
de la sante, ont acces a sa residence. L’ASFC est 
autorisee a intercepter toutes les communications 
telephoniques ou verbales entre M. Harkat et un 
tiers. M. Harkat s’est vu interdire l’utilisation d’un 
telephone cellulaire et d’un ordinateur avec acces 
a Internet. Tout manquement a l’une des nombreu- 
ses conditions de l’ordonnance de la juge Dawson 
entrainerait automatiquement son arrestation; ces 
conditions peuvent toutefois etre revisees et modi- 
fiees en tout temps. Le gouvernement tente de l’ex- 
pulser en Algerie; le succes de cette demarche 
pourrait dependre de Tissue de procedures juridi- 
ques actuellement en cours. 

M. Charkaoui a ete mis en liberte sous des ^ 
conditions un peu moins exigeantes : Charkaoui 
(Re), 2005 CF 248, par. 86. Celles-ci ont de graves 
consequences sur sa liberte et il risque toujours 
d’etre remis en etat d’arrestation en cas de man¬ 
quement a l’une de ces conditions. Celles-ci peu¬ 
vent toutefois etre revisees de fa<jon continue et ont 
ete modifiees a plusieurs reprises apres sa mise en 
liberte. Il reste des avenues juridiques a explorer. 

La decision du gouvernement de tenter d’expulser 
M. Charkaoui ou de le remettre en detention pour¬ 
rait dependre de Tissue de sa demande de protec¬ 
tion et de la decision sur le caractere raisonnable du 
certificat delivre a son egard. 

Il est done clair que la L1PR, qui n’impose en 
principe la detention qu’en attendant l’expulsion, 
peut en fait permettre une detention prolongee ou 
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or lengthy periods subject to onerous release condi¬ 
tions. The next question is whether this violates s. 7 
or s. 12 based on the applicable legal principles. 


This Court has previously considered the possi¬ 
bility of indefinite detention in the criminal context. 
In Lyons, a majority of the Court held that “dan¬ 
gerous offender” legislation allowing for indefinite 
detention did not constitute cruel and unusual treat¬ 
ment or punishment within the meaning of s. 12 of 
the Charter because the statutory scheme includes 
a parole process that “ensures that incarceration is 
imposed for only as long as the circumstances of 
the individual case require” (p. 341, per La Forest 
J.). It is true that a judge can impose the dangerous 
offender designation only on a person who has been 
convicted of a serious personal injury offence; this 
Court indicated that a sentence of indeterminate 
detention, applied with respect to a future crime or 
a crime that had already been punished, would vio¬ 
late s. 7 of the Charter (pp. 327-28, per La Forest 
J.). But the use in criminal law of indeterminate 
detention as a tool of sentencing — serving both 
a punitive and a preventive function — does not 
establish the constitutionality of preventive deten¬ 
tion measures in the immigration context. 


The principles underlying Lyons must be adapted 
in the case at bar to the immigration context, which 
requires a period of time for review of the named 
person’s right to remain in Canada. Drawing on 
them, I conclude that the s. 7 principles of fun¬ 
damental justice and the s. 12 guarantee of free¬ 
dom from cruel and unusual treatment require that, 
where a person is detained or is subject to onerous 
conditions of release for an extended period under 
immigration law, the detention or the conditions 
must be accompanied by a meaningful process of 
ongoing review that takes into account the context 
and circumstances of the individual case. Such per¬ 
sons must have meaningful opportunities to chal¬ 
lenge their continued detention or the conditions of 
their release. 


pour une duree indeterminee et l’assujettissement 
a de severes conditions de mise en liberte pendant 
une longue periode. La question suivante est de 
savoir si, suivant les principes de droit applicables, 
cela va a l’encontre des art. 7 ou 12. 

La Cour a deja examine la possibilite d’une 
detention d’une duree indeterminee dans le 
contexte du droit criminel. Dans Lyons, la Cour a 
conclu a la majorite que la legislation relative aux 
« delinquants dangereux » autorisant une detention 
d’une duree indeterminee ne constituait pas un trai- 
tement ou une peine cruels ou inusites au sens de 
l’art. 12 de la Charte parce que ce regime legisla¬ 
te etablit un processus de liberation conditionnelle 
qui « est le gage d’une incarceration qui ne durera 
dans chaque cas que le temps dicte par les circons- 
tances » (p. 341, le juge La Forest). II est vrai qu’un 
juge ne peut declarer delinquant dangereux qu’une 
personne qui a ete reconnue coupable d’une infrac¬ 
tion qui constitue un sevice grave a la personne; la 
Cour a precise qu’une peine d’une duree indetermi¬ 
nee infligee pour un crime qu’une personne n’a pas 
encore commis ou pour lequel elle a deja ete punie 
contreviendrait a l’art. 7 de la Charte (p. 327-328, 
le juge La Forest). Mais le recours a la detention 
d’une duree indeterminee comme outil de determi¬ 
nation de la peine en droit criminel — a des fins a 
la fois punitives et preventives — ne demontre pas 
la validite constitutionnelle de la detention preven¬ 
tive dans le contexte de l’immigration. 

Les principes sur lesquels repose l’arret Lyons 
doivent en l’espece etre adaptes au contexte de 
l’immigration, qui exige un delai pour l’examen du 
droit d’une personne designee de rester au Canada. 
Ces principes m’amenent a conclure que la justice 
fondamentale visee a l’art. 7 et le droit a la pro¬ 
tection contre tous traitements cruels ou inusites 
garanti par l’art. 12 exigent que la detention d’une 
personne ou son assujettissement a de severes 
conditions de mise en liberte pendant une longue 
periode, en vertu du droit de l’immigration, soient 
assortis d’un processus valable de controle continu 
qui tienne compte du contexte et des circonstan- 
ces propres a chaque cas. Cette personne doit avoir 
la possibilite reelle de contester son maintien en 
detention ou ses conditions de mise en liberte. 
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The type of process required has been explored 
in cases involving analogous situations. In Sahin, 
Rothstein J. had occasion to examine a situation of 
ongoing detention (for reasons unrelated to national 
security) under the Immigration Act. He concluded 
that “what amounts to an indefinite detention for 
a lengthy period of time may, in an appropriate 
case, constitute a deprivation of liberty that is not 
in accordance with the principles of fundamental 
justice” (p. 229) and held that ongoing detention 
under the Immigration Act could be constitutional 
if it resulted from the weighing of a number of fac¬ 
tors (at pp. 231-32): 


The following list, which, of course, is not exhaustive 
of all considerations, seems to me to at least address the 
more obvious [considerations]. Needless to say, the con¬ 
siderations relevant to a specific case, and the weight 
to be placed upon them, will depend upon the circum¬ 
stances of the case. 

(1) Reasons for the detention, i.e. is the applicant consid¬ 
ered a danger to the public or is there a concern that he 
would not appear for removal. I would think that there 
is a stronger case for continuing a long detention when 
an individual is considered a danger to the public. 

(2) Length of time in detention and length of time deten¬ 
tion will likely continue. If an individual has been held 
in detention for some time as in the case at bar, and 
a further lengthy detention is anticipated, or if future 
detention time cannot be ascertained, I would think that 
these facts would tend to favour release. 

(3) Has the applicant or the respondent caused any delay 
or has either not been as diligent as reasonably possible. 
Unexplained delay and even unexplained lack of dili¬ 
gence should count against the offending party. 

(4) The availability, effectiveness and appropriateness 
of alternatives to detention such as outright release, bail 
bond, periodic reporting, confinement to a particular 
location or geographic area, the requirement to report 
changes of address or telephone numbers, detention in 
a form that could be less restrictive to the individual, 
etc. 

A consideration that I think deserves significant 
weight is the amount of time that is anticipated until 


Dans des causes portant sur des situations ana¬ 
logues, les tribunaux se sont prononces sur le type 
de processus qui devrait etre etabli. Dans Sahin, le 
juge Rothstein a eu l’occasion d’examiner un cas 
de detention continue (fondee sur des motifs qui 
n’etaient pas relies a la securite nationale) infli- 
gee sous le regime de la Loi sur I’immigration. II 
a conclu qu’une « detention indeterminee pendant 
une longue periode peut, dans certains cas, consti- 
tuer une privation de liberie qui n’est pas conforme 
aux principes de justice fondamentale » (p. 229) 
et il a juge qu’une detention continue infligee sous 
le regime de la Loi sur Vimmigration pouvait etre 
conforme a la Constitution si elle faisait suite a 
l’appreciation de plusieurs facteurs (p. 231-232) : 

La liste suivante, qui n’est bien entendu pas exhaus¬ 
tive, reunit au moins les facteurs les plus evidents, il 
me semble. Il est inutile de rappeler que les facteurs 
applicables a un cas d’espece et leur importance relative 
dependent des faits de la cause. 

(1) Les motifs de detention, savoir si le requerant peut 
constituer une menace pour la securite publique ou 
peut se derober a la mesure de renvoi. A mon avis, une 
longue detention est d’autant justifiable que 1’interesse 
est considere comme une menace pour la securite publi¬ 
que. 

(2) La duree de la detention et le temps pendant lequel la 
detention sera vraisemblablement prolongee. Si l’indi- 
vidu a ete deja detenu pendant un certain temps comme 
en l’espece et s’il est prevu que la detention sera prolon¬ 
gee pour une longue periode ou si on ne peut en prevoir 
la duree, je dirais que ces facteurs favorisent la mise en 
liberte. 

(3) Le requerant ou l’intime a-t-il cause un retard ou 
ne s’est-il pas montre aussi diligent qu’il est raisonna- 
blement possible de l’etre? Les retards inexpliques ou 
meme le manque inexplique de diligence doivent comp¬ 
ter contre la partie qui en est responsable. 

(4) La disponibilite, l’efficacite et l’opportunite d’autres 
solutions que la detention, telles que la mise en liberte, 
la liberte sous caution, la comparution au controle perio- 
dique, la residence surveillee dans un lieu ou une loca¬ 
lity, 1’obligation de signaler les changements d’adresse 
ou de numero de telephone, la detention sous une forme 
moins restrictive de liberte, etc. 

Un facteur qui doit peser lourd dans la balance est 
le temps qui se passera avant que l’on decide de fagon 


108 


2007 SCC 9 (CanLII) 



410 


CHARKAOUI v. CANADA The Chief Justice 


[2007] 1 S.C.R. 


a final decision, determining, one way or the other, 
whether the applicant may remain in Canada or must 
leave. 

Factors regarding release are considered in 
another part of the 1RPA and the accompanying 
Immigration and Refugee Protection Regulations, 
SOR/2002-227 CIRP Regulations"). When a 
non-citizen not named in a certificate is detained 
because he or she is inadmissible and also is a 
danger to the public or is unlikely to appear for 
examination, the non-citizen is entitled to detention 
reviews before the Immigration and Refugee Board: 
IRPA, ss. 55 to 57. In determining whether the non¬ 
citizen should be held or released, the Board must 
take into account “prescribed factors”: (a) the reason 
for detention; (b) the length of time in detention; 

(c) whether there are any elements that can assist 
in determining the length of time that detention is 
likely to continue and, if so, that length of time; 

(d) any unexplained delays or unexplained lack of 
diligence caused by the Department or the person 
concerned; and (e) the existence of alternatives to 
detention (s. 58 IRPA and r. 248 IRP Regulations). 


I conclude that extended periods of detention 
under the certificate provisions of the IRPA do not 
violate ss. 7 and 12 of the Charter if accompanied 
by a process that provides regular opportunities for 
review of detention, taking into account all relevant 
factors, including the following: 

(a) Reasons for Detention 

The criteria for signing a certificate are “secu¬ 
rity, violating human or international rights, seri¬ 
ous criminality or organized criminality” (s. 77). 
Detention pursuant to a certificate is justified on 
the basis of a continuing threat to national security 
or to the safety of any person. While the criteria 
for release under s. 83 of the IRPA also include the 
likelihood that a person will appear at a proceed¬ 
ing or for removal, a threat to national security or 
to the safety of a person is a more important factor 
for the purpose of justifying continued detention. 


definitive si le requerant peut rester au Canada ou doit 
s’en aller. 

Une autre partie de la LIPR et le Reglement 
sur I’immigration et la protection des refugies, 
DORS/2002-227 (« Reglement IPR »), traitent 
aussi des facteurs applicables a la mise en liberte. 
Le non-citoyen qui n’est pas designe dans un cer- 
tificat et qui est detenu parce qu’il est interdit de 
territoire et qu’il constitue un danger pour la secu¬ 
rite publique ou se soustraira vraisemblablement 
au controle, a droit au controle de sa detention 
par la Commission de 1’immigration et du statut 
de refugie : LIPR, art. 55 a 57. Pour determiner 
si un non-citoyen devrait etre detenu ou mis en 
liberte, la Commission de 1’immigration et du 
statut de refugie doit prendre en compte des « cri- 
teres reglementaires » : a) le motif de la detention; 
b) la duree de la detention; c) l’existence d’ele- 
ments permettant 1’evaluation de la duree pro¬ 
bable de la detention et, dans l’affirmative, cette 
periode de temps; d) les retards inexpliques ou 
le manque inexplique de diligence de la part du 
ministere ou de l’interesse; e) l’existence de solu¬ 
tions de rechange a la detention {LIPR, art. 58, et 
Reglement IPR, art. 248). 

Je conclus que les longues periodes de deten¬ 
tion permises par les dispositions de la LIPR regis- 
sant les certificats ne contreviennent pas aux art. 7 
et 12 de la Charte, lorsqu’elles sont assorties d’un 
processus qui offre la possibility de faire controler 
regulierement la detention en fonction des conside¬ 
rations suivantes : 

a) Les motifs de la detention 

Les ministres peuvent signer un certificat« pour 
raison de securite ou pour atteinte aux droits 
humains ou internationaux, grande criminalite 
ou criminalite organisee » (art. 77). La detention 
consecutive au depot d’un certificat est justifiee en 
raison d’un danger constant pour la securite natio¬ 
nal ou la securite d’autrui. Bien que les criteres 
de la mise en liberte prevus a Part. 83 de la LIPR 
incluent aussi la probability que l’interesse se sous¬ 
traira a la procedure ou au renvoi, un danger pour la 
securite nationale ou la securite d’autrui constitue 
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The more serious the threat, the greater will be the 
justification for detention. 

(b) Length of Detention 

The length of the detention to date is an impor¬ 
tant factor, both from the perspective of the indi¬ 
vidual and from the perspective of national secu¬ 
rity. The longer the period, the less likely that an 
individual will remain a threat to security: “The 
imminence of danger may decline with the passage 
of time”: Charkaoui (Re), 2005 FC 248, at para. 
74. Noel J. concluded that Mr. Charkaoui could 
be released safely from detention because his long 
period of detention had cut him off from what¬ 
ever associations with extremist groups he may 
have had. Likewise, in Mr. Harkat’s case, Dawson 
J. based her decision to release Mr. Harkat in part 
on the fact that the long period of detention meant 
that “his ability to communicate with persons in 
the Islamic extremist network has been disrupted”: 
Harkat, 2006 FC 628, at para. 86. 

A longer period of detention would also signify 
that the government would have had more time to 
gather evidence establishing the nature of the threat 
posed by the detained person. While the govern¬ 
ment’s evidentiary onus may not be heavy at the 
initial detention review (see above, at para. 93), it 
must be heavier when the government has had more 
time to investigate and document the threat. 

(c) Reasons for the Delay in Deportation 

When reviewing detentions pending deportation, 
judges have assessed whether the delays have been 
caused by the detainees or the government: Saliin, 
at p. 231. In reviewing Mr. Almrei’s application for 
release, the Federal Court of Appeal stated that a 
reviewing judge could “discount, in whole or in 
part, the delay resulting from proceedings resorted 
to by an applicant that have the precise effect of 
preventing compliance by the Crown with the law 
within a reasonable time”: Almrei, 2005 FCA 54, 
at para. 58; see also Harkat, 2006 FC 628, at para. 
30. Recourse by the government or the individual 


un facteur plus important de justification du main- 
tien en detention. Plus le danger est grave, plus la 
detention sera justifiee. 

b) Le temps passe en detention 

H2 

Le temps deja passe en detention est un facteur 
important, tant du point de vue de l’individu que 
de celui de la securite nationale. Plus la detention 
se prolonge, moins l’individu sera susceptible de 
demeurer un danger pour la securite : « [d]e l’im- 
minence d’un danger, il se peut que celui-ci decline 
avec le passage du temps » : Charkaoui (Re), 2005 
CF 248, par. 74. Le juge Noel a conclu que M. 
Charkaoui pouvait etre mis en liberte sans danger 
parce que sa longue periode de detention avait inter- 
rompu les rapports qu’il avait pu entretenir avec des 
groupes extremistes. De meme, la juge Dawson a 
fonde sa decision de remettre M. Harkat en liberte 
en partie sur le fait que, vu sa longue periode de 
detention, il avait « ainsi cesse de pouvoir commu- 
niquer avec des membres du reseau islamiste extre- 
miste » : Harkat, 2006 CF 628, par. 86. 

113 

Une longue periode de detention suppose egale- 
ment que le gouvernement a eu le temps de rassem- 
bler les elements de preuve etablissant la nature du 
danger que pose le detenu. Si le fardeau de la preuve 
qui incombe au gouvernement peut etre assez peu 
exigeant lors du controle initial de la detention (voir 
par. 93 ci-dessus), il doit etre plus lourd lorsque le 
gouvernement a eu plus de temps pour faire enquete 
et documenter le danger. 

c) Les raisons qui retardent Vexpulsion 

Les juges appeles a controler la detention en '' ^ 
attente de l’expulsion verifient si le retard etait 
attribuable au detenu ou au gouvernement : Sahin, 
p. 231. Lors de l’examen de la demande de mise 
en liberte de M. Almrei, la Cour d’appel federale 
a affirme que le juge charge de l’examen peut « ne 
pas tenir compte, en tout ou en partie, du delai resul¬ 
tant d’une procedure amorcee par le demandeur qui 
a pour effet precis d’empecher la Couronne d’ap- 
pliquer la loi dans un delai raisonnable » : Almrei, 

2005 CAF 54, par. 58; voir egalement Harkat, 

2006 CF 628, par. 30. On ne devrait pas reprocher 
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to applicable provisions of the IRPA that are rea¬ 
sonable in the circumstances and recourse by the 
individual to reasonable Charter challenges should 
not count against either party. On the other hand, 
an unexplained delay or lack of diligence should 
count against the offending party. 

(d) Anticipated Future Length of Detention 

If there will be a lengthy detention before depor¬ 
tation or if the future detention time cannot be 
ascertained, this is a factor that weighs in favour of 
release. 

(e) Availability of Alternatives to Detention 

Stringent release conditions, such as those 
imposed on Mr. Charkaoui and Mr. Harkat, seri¬ 
ously limit individual liberty. However, they are 
less severe than incarceration. Alternatives to 
lengthy detention pursuant to a certificate, such as 
stringent release conditions, must not be a dispro¬ 
portionate response to the nature of the threat. 


In other words, there must be detention reviews 
on a regular basis, at which times the reviewing 
judge should be able to look at all factors relevant 
to the justice of continued detention, including the 
possibility of the IRPA’ s detention provisions being 
misused or abused. Analogous principles apply 
to extended periods of release subject to onerous 
or restrictive conditions: these conditions must be 
subject to ongoing, regular review under a review 
process that takes into account all the above fac¬ 
tors, including the existence of alternatives to the 
conditions. 


Do the provisions for review of detention under 
the IRPA’ s certificate scheme satisfy these require¬ 
ments? To answer this question, we must examine 
ss. 83(3) and 84(2) in greater detail. 


au gouvernement ou au detenu de se prevaloir, de 
fagon raisonnable dans les circonstances, des dis¬ 
positions applicables de la LIPR, ni reprocher au 
detenu une contestation raisonnable fondee sur la 
Charte. Par contre, il sera justifie de retenir un 
delai inexplique ou un manque de diligence contre 
la partie qui en est responsable. 

d) La duree anticipee du prolongement de la 
detention 

Si l’expulsion sera precedee d’une longue deten¬ 
tion ou s’il n’est pas possible de determiner pen¬ 
dant combien de temps la detention se prolongera, 
ce facteur jouera en faveur de la mise en liberte. 

e) L’existence de solutions de rechange a la 
detention 

Des conditions de mise en liberte rigoureuses, 
comme celles imposees a M. Charkaoui et a M. 
Harkat, restreignent fortement la liberte indivi- 
duelle. Toutefois, elles sont moins severes que l’in- 
carceration. Les solutions de rechange a une longue 
detention consecutive a un certificat, telles de seve¬ 
res conditions de mise en liberte, ne doivent pas 
etre disproportionnees par rapport a la nature du 
danger. 

Autrement dit, il faut que la detention soil 
controlee regulierement et que le juge qui la 
controle puisse tenir compte de tous les facteurs 
pertinents quant au bien-fonde du maintien de la 
detention, y compris la possibility d’un mauvais 
usage ou d’une application abusive des dispositions 
de la LIPR autorisant la detention. Des principes 
analogues s’appliquent a la mise en liberte assortie 
de conditions severes ou restrictives pendant une 
longue periode : ces conditions doivent etre revi- 
sees regulierement, en fonction de tous les facteurs 
susmentionnes, y compris l’existence de solutions 
de rechange. 

Les dispositions de la LIPR qui regissent le 
controle de la detention decoulant d’un certificat 
satisfont-elles a ces criteres? Pour repondre a cette 
question, il faut examiner les par. 83(3) et 84(2) 
plus en detail. 
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Section 84(2) governs the release of foreign 
nationals. It requires the judge to consider whether 
the “release” of the detainee would pose a danger 
to security. This implies that the judge can consider 
terms and conditions that would neutralize the 
danger. The judge, if satisfied that the danger no 
longer exists or that it can be neutralized by condi¬ 
tions, may order the release. 

Section 83(3), which applies to permanent resi¬ 
dents, has a slightly different wording. It requires 
the judge to consider not whether the release would 
pose a danger as under s. 84(2), but whether the per¬ 
manent resident continues to be a danger. An issue 
may arise as to whether this difference in wording 
affects the ability of the judge to fashion conditions 
and hence to order conditional release. In my view, 
there is no practical difference between saying a 
person’s release would be a danger and saying that 
the person is a danger. I therefore read s. 83(3), like 
s. 84(2), as enabling the judge to consider whether 
any danger attendant on release can be mitigated 
by conditions. 


On this basis, I conclude that for both foreign 
nationals and permanent residents, the IRPA’s cer¬ 
tificate scheme provides a mechanism for review 
of detention, which permits the reviewing judge to 
fashion conditions that would neutralize the risk of 
danger upon release, and hence to order the release 
of the detainee. 

Reviewing judges have also developed a practice 
of periodic review in connection with release pro¬ 
cedures: Charkaoui (Re), 2005 FC 248, at para. 86. 
In the immigration context, such periodic reviews 
must be understood to be required by ss. 7 and 12 
of the Charter. The Federal Court of Appeal has 
suggested that once a foreign national has brought 
an application for release under s. 84(2), he or she 
cannot bring a new application except on the basis 
of (i) new evidence or (ii) a material change in cir¬ 
cumstances since the previous application: Almrei, 


Le paragraphe 84(2) regit la mise en liberte '' 
des etrangers. II exige que le juge se demande si 
la « mise en liberte » du detenu constituerait ou 
non un danger pour la securite. Cela sous-entend 
que le juge peut prendre en consideration les condi¬ 
tions qui neutraliseraient le danger. Le juge peut 
ordonner la mise en liberte s’il est convaincu que le 
danger s’est dissipe ou qu’il peut etre neutralise par 
l’imposition de conditions. 

1°0 

Le paragraphe 83(3), qui s’applique aux resi¬ 
dents permanents, est libelle quelque peu diffe- 
remment. En effet, il exige que le juge se demande, 
non pas si la mise en liberte constituerait ou non 
un danger, comme sous le regime du par. 84(2), 
mais plutot si le resident permanent constitue 
un danger. Cette difference dans le libelle pour- 
rait soulever la question de la capacite du juge de 
concevoir des conditions et, en consequence, d’or- 
donner la liberation conditionnelle. A mon avis, 
il n’y a pas de difference pratique entre le fait de 
dire que la mise en liberte d’une personne consti¬ 
tuerait un danger et celui de dire que la personne 
constitue un danger. Par consequent, selon mon 
interpretation, le par. 83(3), a l’instar du par. 84(2), 
autorise le juge a se demander si un danger relie 
a la mise en liberte peut etre attenue par l’imposi- 
tion de conditions. 

121 

Par consequent, je conclus que le regime de 
certificats etabli par la LI PR prevoit, tant pour les 
etrangers que pour les residents permanents, un 
mecanisme de controle de la detention qui permet 
au juge de concevoir des conditions efficaces pour 
neutraliser le risque associe a la mise en liberte et, 
par consequent, de liberer le detenu. 

122 

Les juges ont aussi pris l’habitude de prevoir 
des controles periodiques de la mise en liberte : 
Charkaoui (Re), 2005 CF 248, par. 86. Dans le 
contexte de l’immigration, ces controles periodi¬ 
ques doivent etre consideres comme requis par les 
art. 7 et 12 de la Charte. La Cour d’appel federale 
a laisse entendre qu’un etranger qui a deja presente 
une demande de mise en liberte en vertu du par. 

84(2) ne peut presenter une nouvelle demande, sauf 
pour faire valoir (i) une nouvelle preuve, ou (ii) 
un changement important dans les circonstances 
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2005 FCA 54; see also, Ahani, at paras. 14-15. 
Such an interpretation would lead to a holding that 
s. 84(2) is inconsistent with ss. 7 and 12; however, 
since s. 84(2) has already been found to infringe s. 
9 and cannot be saved under s. 1, it is not necessary 
to decide this issue. 

In summary, the IRPA, interpreted in conform¬ 
ity with the Charter, permits robust ongoing judi¬ 
cial review of the continued need for and justice 
of the detainee’s detention pending deportation. 
On this basis, I conclude that extended periods of 
detention pending deportation under the certificate 
provisions of the IRPA do not violate s. 7 or s. 12 of 
the Charter, provided that reviewing courts adhere 
to the guidelines set out above. Thus, the IRPA pro¬ 
cedure itself is not unconstitutional on this ground. 
However, this does not preclude the possibility of a 
judge concluding at a certain point that a particular 
detention constitutes cruel and unusual treatment 
or is inconsistent with the principles of fundamen¬ 
tal justice, and therefore infringes the Charter in 
a manner that is remediable under s. 24(1) of the 
Charter. 


These conclusions are consistent with English 
and American authority. Canada, it goes without 
saying, is not alone in facing the problem of deten¬ 
tion in the immigration context in situations where 
deportation is difficult or impossible. Courts in the 
United Kingdom and the United States have sug¬ 
gested that detention in this context can be used 
only during the period where it is reasonably nec¬ 
essary for deportation purposes: R. v. Governor of 
Durham Prison, ex parte Singh, [1984] 1 All E.R. 
983 (Q.B.); Zadvydas. 

A case raising similar issues is the decision 
of the House of Lords in A. v. Secretary of State 
for the Home Department, [2005] 3 All E.R. 169, 
[2004] UKHL 56 (“ Re A”). This was an appeal 
brought by nine foreign nationals who were sus¬ 
pected of involvement in terrorism, but were not 
charged with any crime. The United Kingdom 


depuis la derniere demande : Almrei, 2005 CAF 54; 
voir aussi Ahani, par. 14-15. Suivant une telle inter¬ 
pretation, il faudrait conclure que le par. 84(2) est 
incompatible avec les art. 7 et 12; toutefois, comme 
j’ai deja conclu que le par. 84(2) viole l’art. 9 et ne 
peut etre valide par Particle premier, il n’est pas 
necessaire de trancher cette question. 

En resume, lorsqu’elle est interpretee confor- 
mement a la Charte, la LI PR permet un controle 
judiciaire vigoureux et continu du bien-fonde et de 
la necessite du maintien de la detention en attente 
de l’expulsion. Pour cette raison, je conclus que les 
longues periodes de detention avant le renvoi pre- 
vues par des dispositions de la LIPR relatives aux 
certificats ne contreviennent pas aux art. 7 ou 12 
de la Charte, pourvu que le juge qui precede au 
controle suive les lignes directrices enoncees pre- 
cedemment. La procedure etablie par la LIPR n’est 
done pas en soi inconstitutionnelle pour ce motif. 
Cela n’ecarte toutefois pas la possibility que, dans 
un cas particulier, un juge arrive a la conclusion 
que la detention constitue un traitement cruel et 
inusite ou est incompatible avec les principes de 
justice fondamentale, de sorte qu’elle constitue une 
violation de la Charte ouvrant droit a reparation 
conformement au par. 24(1) de la Charte. 

Ces conclusions sont compatibles avec les deci¬ 
sions anglaises et americaines. Le Canada, il va 
sans dire, n’est pas le seul pays aux prises avec 
le probleme de la detention dans le contexte de 
l’immigration lorsque l’expulsion est difficile ou 
impossible. Les tribunaux du Royaume-Uni et des 
Etats-Unis ont laisse entendre qu’il n’est possible 
de recourir a la detention dans ce contexte que 
durant la periode raisonnablement necessaire pour 
proceder a l’expulsion : R. c. Governor of Durham 
Prison, ex parte Singh, [1984] 1 All E.R. 983 (Q.B.); 
Zadvydas. 

La decision de la Chambre des lords dans A. c. 
Secretary of State for the Home Department, [2005] 
3 All E.R. 169, [2004] UKHL 56 (« Re A »), porte 
sur une question similaire. Il s’agissait d’un appel 
interjete par neuf etrangers soupponnes de parti- 
ciper a des activites terroristes mais qui n’etaient 
accuses d’aucun crime. Le gouvernement du 
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government sought to deport them, but in most 
cases this was impossible due to a risk of torture. So 
most of the individuals were detained at Belmarsh 
Prison under s. 23 of the Anti-terrorism, Crime and 
Security Act 2001 (U.K.), 2001, c. 24. This provi¬ 
sion empowered the government to detain sus¬ 
pected international terrorists under the provisions 
governing detention pending deportation, despite 
the fact that removal from the United Kingdom was 
temporarily or indefinitely prevented, in derogation 
from art. 5 of the European Convention on Human 
Rights', see Chahal. 

The government claimed that this derogation 
was necessary to combat the national security threat 
posed by Al-Qaeda terrorists. The House of Lords, 
by a majority of 8 to 1, accepted that Al-Qaeda ter¬ 
rorism represented a serious threat to the life of the 
nation, but seven of the eight Lords who accepted 
this premise nevertheless concluded that s. 23 was 
not strictly required by the exigencies of the situa¬ 
tion. These same seven Lords also concluded that 
s. 23 was incompatible with art. 14 of the European 
Convention on Human Rights, because of the 
way it discriminated between nationals and non¬ 
nationals. The derogation permitting permanent 
detention of non-nationals treated them more 
harshly than nationals. Absent the possibility of 
deportation, it lost its character as an immigration 
provision, and hence constituted unlawful discrim¬ 
ination. 

The finding in Re A of breach of the detention 
norms under the European Convention on Human 
Rights was predicated on the U.K. Act’s authoriza¬ 
tion of permanent detention. The IRPA, unlike the 
U.K. legislation under consideration in Re A, does 
not authorize indefinite detention and, interpreted 
as suggested above, provides an effective review 
process that meets the requirements of Canadian 
law. 

The fairness of the detention review proce¬ 
dure arises as an independent issue. I concluded 
above that this procedure, like the certificate 


Royaume-Uni a tente de les expulser mais, dans 
la plupart des cas, il n’a pu le faire en raison d’un 
risque de torture. La plupart des interesses etaient 
done detenus a la prison de Belmarsh en vertu de 
l’art. 23 de 1 Anti-terrorism, Crime and Security Act, 

2001 (R.-U.), 2001, ch. 24. Cette disposition autori- 
sait le gouvernement a detenir les personnes soup- 
connees de terrorisme international sous le regime 
des dispositions regissant la detention en attente 
de l’expulsion, meme si le renvoi du Royaume-Uni 
etait temporairement ou indefiniment exclu, ce qui 
contrevenait a l’art. 5 de la Convention europeenne 
des droits de I’homme : voir Chahal. 

Le gouvernement affirmait que cette derogation 
etait necessaire pour lutter contre le danger pour 
la securite nationale que presentaient les terroristes 
d’Al-Qaida. La Chambre des lords, a une majorite 
de huit contre un, a reconnu que le terrorisme d’Al- 
Qaida representait un grave danger pour la vie de 
la nation, mais sept des huit juges de la majorite ont 
conclu que l’art. 23 n’etait pas strictement neces¬ 
saire pour faire face a la situation. Les sept memes 
juges ont egalement conclu que l’art. 23 etait incom¬ 
patible avec l’art. 14 de la Convention europeenne 
des droits de I’homme parce qu’il etablissait une 
distinction entre les ressortissants et les non- 
ressortissants. La derogation permettant la deten¬ 
tion permanente des non-ressortissants leur appli- 
quait un traitement plus severe que celui reserve 
aux ressortissants. L’expulsion etant impossible, 
cette disposition ne relevait plus du droit de l’immi- 
gration et creait ainsi une distinction illicite. 

127 

Dans Re A, la conclusion selon laquelle il y avait 
violation des normes de detention etablies dans 
la Convention europeenne des droits de I’homme 
reposait sur le fait que la loi du Royaume-Uni per- 
mettait la detention permanente. Contrairement a 
cette loi, la L1PR n’autorise pas la detention pour 
une periode indeterminee et, interpretee confor- 
mement aux motifs qui precedent, elle prevoit un 
mecanisme de controle efficace qui respecte les 
exigences du droit canadien. 

1 ^8 

La question du caractere equitable de la proce¬ 
dure de controle de la detention se pose de fapon 
independante. J’ai deja conclu que cette procedure, 
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determination procedure, denies the right to a fair 
hearing and does so in a way that does not mini¬ 
mally impair the detainee’s rights. For the reasons 
given earlier, Parliament must therefore revisit the 
provisions for detention review in order to mean¬ 
ingfully protect the procedural rights of detainees. 


C. Do the Certificate and Detention Review Pro¬ 
cedures Discriminate Between Citizens and 
Non-Citizens, Contrary to Section 15 of the 
Charter, and if so, Is the Discrimination Justi¬ 
fied Under Section 1 of the Charter? 


The appellant Mr. Charkaoui argues that the 
1RPA certificate scheme discriminates against 
non-citizens, contrary to s. 15(1) of the Charter. 
Flowever, s. 6 of the Charter specifically allows for 
differential treatment of citizens and non-citizens 
in deportation matters: only citizens are accorded 
the right to enter, remain in and leave Canada (s. 
6(1)). A deportation scheme that applies to non¬ 
citizens, but not to citizens, does not, for that reason 
alone, violate s. 15 of the Charter. Chiarelli. 


It is argued that while this is so. there are two 
ways in which the IRPA could, in some circum¬ 
stances, result in discrimination. First, detention 
may become indefinite as deportation is put off or 
becomes impossible, for example because there is 
no country to which the person can be deported. 
Second, the government could conceivably use the 
IRPA not for the purpose of deportation, but to 
detain the person on security grounds. In both situ¬ 
ations, the source of the problem is that the deten¬ 
tion is no longer related, in effect or purpose, to the 
goal of deportation. In Re A, the legislation consid¬ 
ered by the House of Lords expressly provided for 
indefinite detention; this was an important factor 
leading to the majority’s holding that the legislation 
went beyond the concerns of immigration legisla¬ 
tion and thus wrongfully discriminated between 


comme la procedure d’examen du certificat, nie le 
droit de l’interesse a une audition equitable, et ce 
d’une maniere qui ne porte pas le moins possible 
atteinte aux droits du detenu. Pour les motifs expri¬ 
mes precedemment, le legislateur doit done reviser 
les dispositions relatives au controle de la detention 
afin de proteger reellement les droits proceduraux 
des detenus. 

C. Les procedures d’examen des certificats et de 
controle de la detention creent-elles, entre les 
citoyens et les non-citoyens, une discrimina¬ 
tion interdite par Tart. 15 de la Charte? Dans 
Taffirmative, cette discrimination est-elle 
justifiee au sens de Tarticle premier de la 
Charte? 

M. Charkaoui fait valoir que le regime de cer¬ 
tificats de securite etabli par la LIPR cree, contre 
les non-citoyens, une discrimination interdite 
par le par. 15(1) de la Charte. Cependant, l’art. 6 
de la Charte prevoit expressement un traitement 
different pour les citoyens et les non-citoyens en 
matiere d’expulsion : selon le par. 6(1), seuls les 
citoyens ont le droit de demeurer au Canada, d’y 
entrer et d’en sortir. Pour cette raison, un regime 
d’expulsion qui s’applique uniquement aux non- 
citoyens, a l’exclusion des citoyens, n’est pas, de 
ce seul fait, contraire a Part. 15 de la Charte : 
Chiarelli. 

On fait valoir que, malgre cela, la LIPR pour- 
rait, dans certaines circonstances, avoir un effet 
discriminatoire a deux egards. Premierement, la 
detention peut se prolonger pour une duree inde- 
terminee si l’expulsion est remise ou si elle devient 
impossible, par exemple, parce que l’individu ne 
peut etre expulse vers aucun pays. Deuxiemement, 
il n’est pas impossible que le gouvernement utilise 
la LIPR, non pas en vue d’expulser une personne, 
mais pour la detenir pour des motifs de securite. 
Dans les deux situations, le probleme decoule du 
fait que la detention n’est plus liee, ni par son effet 
ni par son objet, a l’objectif de l’expulsion. Dans 
Re A, la loi dont la Chambre des lords etait saisie 
prevoyait expressement la detention pour une duree 
indeterminee; il s’agissait la d’un facteur important 
qui a amene la majorite a conclure que la loi allait 
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nationals and non-nationals: paras. 54, 81,134,157- 
58, 180 and 229. 


Even though the detention of some of the appel¬ 
lants has been long — indeed, Mr. Almrei’s contin¬ 
ues — the record on which we must rely does not 
establish that the detentions at issue have become 
unhinged from the state’s purpose of deportation. 
More generally, the answer to these concerns lies in 
an effective review process that permits the judge 
to consider all matters relevant to the detention, as 
discussed earlier in these reasons. 


I conclude that a breach of s. 15 of the Charter 
has not been established. 

D. Are the IRPA Certificate Provisions Inconsist¬ 
ent With the Constitutional Principle of the 
Rule of Law? 

The appellant Mr. Charkaoui claims that the 
unwritten constitutional principle of the rule of law 
is infringed by two aspects of the IRPA scheme: 
the unavailability of an appeal of the designated 
judge’s determination that the certificate is reason¬ 
able; and the provision in s. 82 for the issuance of 
an arrest warrant by the executive (in the case of a 
permanent resident) or for mandatory arrest with¬ 
out a warrant following an executive decision (in 
the case of a foreign national). 

The rule of law incorporates a number of themes. 
Most fundamentally, it requires government offi¬ 
cials to exercise their authority according to law, 
and not arbitrarily: Roncarelli v. Duplessis, [1959] 
S.C.R. 121; Reference re Manitoba Language 
Rights, [1985] 1 S.C.R. 721, at p. 748-49. It requires 
the creation and maintenance of an actual order of 
positive laws: Reference re Manitoba Language 
Rights. And it is linked to the principle of judi¬ 
cial independence: Reference re Remuneration of 
Judges of the Provincial Court of Prince Edward 
Island. 


au-dela des questions d’immigration et qu’elle eta- 
blissait de ce fait une distinction illicite entre les 
ressortissants et les non-ressortissants : par. 54, 81, 
134, 157-158, 180 et 229. 

En depit de la longue detention de certains des 
appelants — d’ailleurs celle de M. Almrei se pour- 
suit — le dossier sur lequel nous devons nous fonder 
n’etablit pas l’absence de lien entre les detentions en 
cause et l’objectif de l'Etat d’expulser les interesses. 
De fapon plus generale, la reponse a ces preoccupa¬ 
tions reside dans un processus de controle efficace 
qui permette au juge de prendre en consideration 
toutes les questions pertinentes quant a la deten¬ 
tion, comme je l’ai explique plus tot. 

Je conclus qu’aucune violation de l’art. 15 de la 
Charte n’a ete etablie. 

D. Les dispositions de la LIPR concernant les 
certificats sont-elles incompatibles avec le 
principe constitutionnel de la primaute du 
droit? 

M. Charkaoui soutient que deux aspects du 
regime etabli par la LIPR violent le principe consti¬ 
tutionnel non ecrit de la primaute du droit : l’absence 
d’un droit d’appel de la conclusion du juge designe 
portant que le certificat est raisonnable, et les dis¬ 
positions de l’art. 82 qui permettent au pouvoir exe- 
cutif de lancer un mandat d’arrestation (dans le cas 
d’un resident permanent) ou prevoient l’arrestation 
obligatoire sans mandat a la suite d’une decision du 
pouvoir executif (dans le cas d’un etranger). 

La primaute du droit comporte un certain 
nombre d’aspects. Essentiellement, elle oblige les 
autorites gouvernementales a exercer leur pou¬ 
voir conformement a la loi et sans arbitraire : 
Roncarelli c. Duplessis, [1959] R.C.S. 121; Renvoi 
relatifaux droits linguistiques au Manitoba, [1985] 
1 R.C.S. 721, p. 748-749. Elle exige la creation et le 
maintien d’un ordre reel de droit positif: Renvoi 
relatif aux droits linguistiques au Manitoba. Elle 
est aussi liee au principe de l’independance de la 
magistrature : Renvoi relatif a la remuneration des 
juges de la Cour provinciale de l’Ile-du-Prince- 
Edouard. 
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Mr. Charkaoui’s claim is based not on any of 
these themes, but on the content of the 1RPA. But 
as this Court held in British Columbia v. Imperial 
Tobacco Canada Ltd., [2005] 2 S.C.R. 473, 2005 
SCC 49, “it is difficult to conceive of how the rule 
of law could be used as a basis for invalidating 
legislation . . . based on its content” (para. 59). 
Even if this dictum leaves room for exceptions, 
Mr. Charkaoui has not established that the IRPA 
should be one of them. 


First, Mr. Charkaoui argues that the rule of law 
is violated by the unavailability of an appeal of the 
judge’s determination of the reasonableness of the 
certificate. But there is no constitutional right to an 
appeal ( Kourtessis v. M.N.R., [1993] 2 S.C.R. 53); 
nor can such a right be said to flow from the rule 
of law in this context. The Federal Court is a supe¬ 
rior court, not an administrative tribunal: Federal 
Courts Act, R.S.C. 1985, c. F-7, s. 4. Federal Court 
judges, when reviewing certificates under the 
IRPA, have all the powers of Federal Court judges 
and exercise their powers judicially. Moreover, the 
Federal Court of Appeal has reinforced the legal¬ 
ity of the process by holding that it is appropriate 
to circumvent the s. 80(3) privative clause where 
the constitutionality of legislation is challenged 
(i Charkaoui (Re), 2004 FCA 421, at paras. 47-50) 
or where the named person alleges bias on the part 
of the designated judge ( Ztindel, Re (2004), 331 
N.R. 180, 2004 FCA 394). 


Second, Mr. Charkaoui argues that the rule of 
law is violated by the provision for arrest under 
a warrant issued by the executive (in the case of 
a permanent resident) or for automatic detention 
without a warrant (in the case of a foreign national). 
But the rule of law does not categorically prohibit 
automatic detention or detention on the basis of an 
executive decision. The constitutional protections 
surrounding arrest and detention are set out in the 
Charter, and it is hard to see what the rule of law 
could add to these provisions. 


Fa pretention de M. Charkaoui ne repose sur 
aucun de ces aspects, mais sur le contenu de la LI PR. 
Or, comme la Cour l’a affirme dans Colombie- 
Britannique c. Imperial Tobacco Canada Ltee, 
[2005] 2 R.C.S. 473, 2005 CSC 49, « il est difficile 
de concevoir que la primaute du droit puisse servir 
a invalider une loi [. . .] en raison de son contenu » 
(par. 59). Meme si cette remarque laisse croire 
que des exceptions sont possibles, M. Charkaoui 
n’a pas etabli que la LIPR serait une de ces excep¬ 
tions. 

Premierement, M. Charkaoui fait valoir que l’ab- 
sence d’un droit d’appel de la decision du juge sur le 
caractere raisonnable du certificat est contraire au 
principe de la primaute du droit. Or, le droit d’ap¬ 
pel n’est pas garanti par la Constitution ( Kourtessis 
c. M.R.N., [1993] 2 R.C.S. 53); on ne peut affir- 
mer non plus que ce droit decoule de la primaute 
du droit dans ce contexte. Fa Cour federale est une 
cour superieure et non un tribunal administratif: 
Loi sur les Cours federates, F.R.C. 1985, ch. F-7, 
art. 4. Forsqu’ils examinent un certificat sous le 
regime de la LIPR, les juges de la Cour federale 
ont tous les pouvoirs des juges de la Cour federale 
et les exercent de maniere judiciaire. En outre, la 
Cour d’appel federale a renforce la legalite du pro¬ 
cessus en statuant qu’il est approprie de contourner 
la clause privative du par. 80(3) lorsque la consti- 
tutionnalite de la loi est attaquee ( Charkaoui (Re), 
2004 CAF 421, par. 47-50) ou lorsque la personne 
designee conteste l’impartialite du juge designe 
(Ztindel, Re, [2004] A.C.F. n° 1982 (QL), 2004 
CAF 394). 

Deuxiemement, M. Charkaoui pretend que les 
dispositions prevoyant l’arrestation en vertu d’un 
mandat lance par l’executif (dans le cas des resi¬ 
dents permanents) ou la detention automatique sans 
mandat (dans le cas des etrangers) violent le prin¬ 
cipe de la primaute du droit. Toutefois, la primaute 
du droit n’interdit pas categoriquement la detention 
automatique ni la detention fondee sur une decision 
de l’executif. Les protections constitutionnelles en 
cas d’arrestation et de detention sont enoncees dans 
la Charte, et il est difficile de voir ce que la pri¬ 
maute du droit peut y ajouter. 
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IV. Conclusion 

The scheme set up under Division 9 of Part 1 of 
the IRPA suffers from two defects that are incon¬ 
sistent with the Charter. 

The first is that s. 78(g) allows for the use of evi¬ 
dence that is never disclosed to the named person 
without providing adequate measures to compen¬ 
sate for this non-disclosure and the constitutional 
problems it causes. It is clear from approaches 
adopted in other democracies, and in Canada itself 
in other security situations, that solutions can be 
devised that protect confidential security informa¬ 
tion and at the same time are less intrusive on the 
person’s rights. It follows that the IRPA’s procedure 
for the judicial confirmation of certificates and 
review of detention violates s. 7 of the Charter and 
has not been shown to be justified under s. 1 of the 
Charter. I would declare the procedure to be incon¬ 
sistent with the Charter, and hence of no force or 
effect. 


However, in order to give Parliament time to 
amend the law, I would suspend this declaration for 
one year from the date of this judgment. If the gov¬ 
ernment chooses to go forward with the proceed¬ 
ings to have the reasonableness of Mr. Charkaoui’s 
certificate determined during the one-year suspen¬ 
sion period, the existing process under the IRPA 
will apply. After one year, the certificates of Mr. 
Harkat and Mr. Almrei (and of any other individ¬ 
uals whose certificates have been deemed reason¬ 
able) will lose the “reasonable” status that has been 
conferred on them, and it will be open to them to 
apply to have the certificates quashed. If the gov¬ 
ernment intends to employ a certificate after the 
one-year delay, it will need to seek a fresh deter¬ 
mination of reasonableness under the new process 
devised by Parliament. Likewise, any detention 
review occurring after the delay will be subject to 
the new process. 

The second defect is found in s. 84(2) of the 
IRPA, which denies a prompt hearing to foreign 


IV. Conclusion 

Le regime etabli par la section 9 de la partie 1 de 
la LIPR est entache de deux irregularites incompa¬ 
tibles avec la Charte. 

Premierement, l’al. 78g) du regime autorise V uti¬ 
lisation d’elements de preuve qui ne sont jamais 
communiques a la personne designee, sans etablir 
de mesures adequates pour pallier cette absence 
de communication et pour resoudre les problemes 
constitutionnels qui en decoulent. II ressort claire- 
ment des mesures mises en place par d’autres regi¬ 
mes democratiques, et par le Canada lui-meme 
dans d’autres situations relatives a la securite, qu’il 
est possible de concevoir des solutions qui prote- 
gent les renseignements de securite conhdentiels, 
tout en portant moins atteinte aux droits des inte- 
resses. Par consequent, la procedure d’approbation 
des certificats et de controle de la detention etablie 
dans la LIPR enfreint l’art. 7 de la Charte et n’a pas 
ete justifiee en application de Particle premier de la 
Charte. Je suis d’avis de la declarer incompatible 
avec la Charte et, de ce fait, inoperante. 

En revanche, pour donner au legislateur le temps 
de modifier la loi, je suis d’avis de suspendre la prise 
d’effet de cette declaration pour une periode de un 
an a compter de la date du present jugement. Si le 
gouvernement decide de faire examiner le caractere 
raisonnable du certificat visant M. Charkaoui pen¬ 
dant cette periode, la procedure existante prevue 
par la LIPR s’appliquera. Apres cette periode de un 
an, les certificats visant M. Harkat et M. Almrei 
(et tous les autres certificats juges raisonnables) 
perdront le caractere « raisonnable » qui leur a ete 
reconnu et les personnes designees dans ces cer¬ 
tificats pourront en demander l’annulation. Si le 
gouvernement veut utiliser un certificat apres cette 
periode de un an, il devra le soumettre au nouveau 
processus congu par le legislateur pour en faire 
confirmer le caractere raisonnable. De meme, tout 
controle d’une detention posterieur a l’expiration de 
cette periode sera effectue en conformite avec ce 
nouveau processus. 

La deuxieme irregularite tient au fait que le par. 
84(2) de la LIPR nie aux etrangers detenus le droit a 
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nationals by imposing a 120-day embargo, after 
confirmation of the certificate, on applications for 
release. Counsel for the ministers submitted in 
oral argument that if this Court were to find that s. 
84(2) violates the Charter, the appropriate remedy 
would be to strike s. 84(2) and read foreign nation¬ 
als into s. 83. This is a good first step, but it does 
not provide a complete solution, since s. 83 deals 
with detention review only until the certificate has 
been determined to be reasonable , whereas s. 84(2) 
deals with detention review after it has been deter¬ 
mined to be reasonable. Striking s. 84(2) would 
therefore leave no provision for review of detention 
of foreign nationals once the certificate has been 
deemed reasonable. 


Accordingly, I conclude that the appropriate 
remedy is to strike s. 84(2) as well as to read for¬ 
eign nationals into s. 83 and to strike the words 
“until a determination is made under subsection 
80(1)” from s. 83(2). 

I would allow the appeals with costs to the 
appellants, and answer the constitutional questions 
as follows: 

1. Do ss. 33 and 77 to 85 of the Immigration and Ref¬ 
ugee Protection Act, S.C. 2001, c. 27, in whole or 
in part or through their combined effect, offend the 
principle of judicial independence protected by: 

(a) s. 96 of the Constitution Act, 1867, or 

(b) the Preamble to the Constitution Act, 18671 

Answer: No. 

2. Do ss. 33 and 77 to 85 of the Immigration and Ref¬ 
ugee Protection Act, S.C. 2001, c. 27, in whole or 
in part or through their combined effect, offend the 
constitutional principle of the rule of law? 

Answer: No. 


une audition dans un bref delai, car il interdit toute 
demande de mise en liberte pendant une periode 
de 120 jours suivant la confirmation de leur certi- 
ficat. Le procureur des ministres a fait valoir dans 
sa plaidoirie orale que, si la Cour devait conclure 
a Finconstitutionnalite du par. 84(2), la solution 
appropriee consisterait a radier cette disposition et 
a interpreter l’art. 83 comme s’appliquant aussi aux 
etrangers. II s’agit d’un premier pas dans la bonne 
direction, mais cette solution n’est pas suffisante. 
En effet, Fart. 83 traite uniquement du controle 
de la detention jusqu’a ce qu’il soit statue sur le 
caractere raisonnable du certificat, tandis que le 
par. 84(2) traite du controle de la detention apres 
qu’il a etc statue sur le caractere raisonnable du 
certificat. Une fois le par. 84(2) supprime, aucune 
disposition ne prevoirait le controle de la detention 
des etrangers apres que le certificat a ete juge rai¬ 
sonnable. 

Par consequent, je conclus que la reparation 
appropriee consiste a invalider le par. 84(2), a inter¬ 
preter Fart. 83 comme s’il incluait les etrangers et 
a radier les mots « [t]ant qu’il n’est pas statue sur le 
certificat » du par. 83(2). 

Je suis d’avis d’accueillir les pourvois avec 
depens en faveur des appelants et de repondre 
comme suit aux questions constitutionnelles : 

1. Les articles 33 et 77 a 85 de la Loi sur Vimmigra- 
tion et la protection des refugies, L.C. 2001, ch. 
27, contreviennent-ils, en totalite ou en partie ou 
encore par leur effet combine, au principe de l’in- 
dependance judiciaire consacre par : 

a) Fart. 96 de la Loi constitutionnelle de 1867, 
ou 

b) le preambule de la Loi constitutionnelle de 
18671 

Reponse : Non. 

2. Les articles 33 et 77 a 85 de la Loi sur Vimmigra- 
tion et la protection des refugies, L.C. 2001, ch. 
27, contreviennent-ils, en totalite ou en partie ou 
encore par leur effet combine, au principe consti- 
tutionnel de la primaute du droit? 

Reponse : Non. 
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3. Do ss. 33 and 77 to 85 of the Immigration and Ref¬ 
ugee Protection Act, S.C. 2001, c. 27, in whole or in 
part or through their combined effect, infringe s. 7 
of the Canadian Charter of Rights and Freedoms ? 

Answer: Yes. 

4. If so, is the infringement a reasonable limit pre¬ 
scribed by law as can be demonstrably justified in a 
free and democratic society under s. 1 of the Cana¬ 
dian Charter of Rights and Freedoms ? 


Answer: No. 

5. Do ss. 33 and 77 to 85 of the Immigration and Ref¬ 
ugee Protection Act, S.C. 2001, c. 27, in whole or in 
part or through their combined effect, infringe s. 9 
of the Canadian Charter of Rights and Freedoms ? 

Answer: Yes. 

6. If so, is the infringement a reasonable limit pre¬ 
scribed by law as can be demonstrably justified in a 
free and democratic society under s. 1 of the Cana¬ 
dian Charter of Rights and Freedoms ? 


Answer: No. 

7. Do ss. 33 and 77 to 85 of the Immigration and Ref¬ 
ugee Protection Act, S.C. 2001, c. 27, in whole or in 
part or through their combined effect, infringe s. 10 
of the Canadian Charter of Rights and Freedoms ? 

Answer: Yes. 

8. If so, is the infringement a reasonable limit pre¬ 
scribed by law as can be demonstrably justified in a 
free and democratic society under s. 1 of the Cana¬ 
dian Charter of Rights and Freedoms ? 


Answer: No. 

9. Do ss. 33 and 77 to 85 of the Immigration and Ref¬ 
ugee Protection Act, S.C. 2001, c. 27, in whole or 
in part or through their combined effect, infringe 
s. 12 of the Canadian Charter of Rights and 
Freedoms ? 

Answer: No. 


3. Les articles 33 et 77 a 85 de la Loi sur Vimmigra¬ 
tion et la protection des refugies, L.C. 2001, ch. 
27, contreviennent-ils, en totalite ou en partie ou 
encore par leur effet combine, a l’art. 7 de la Charte 
canadienne des droits et libertesl 

Reponse : Oui. 

4. Dans l’affirmative, cette contravention constitue- 
t-elle une limite raisonnable prescrite par une regie 
de droit et dont la justification peut se demontrer 
dans le cadre d’une societe libre et democratique, 
au sens de Particle premier de la Charte cana¬ 
dienne des droits et libertesl 

Reponse : Non. 

5. Les articles 33 et 77 a 85 de la Loi sur Vimmigra¬ 
tion et la protection des refugies, L.C. 2001, ch. 
27, contreviennent-ils, en totalite ou en partie ou 
encore par leur effet combine, a l’art. 9 de la Charte 
canadienne des droits et libertesl 

Reponse : Oui. 

6. Dans l’affirmative, cette contravention constitue- 
t-elle une limite raisonnable prescrite par une regie 
de droit et dont la justification peut se demontrer 
dans le cadre d’une societe libre et democratique, 
au sens de Particle premier de la Charte cana¬ 
dienne des droits et libertesl 

Reponse : Non. 

7. Les articles 33 et 77 a 85 de la Loi sur I'immi- 
gration et la protection des refugies, L.C. 2001, 
ch. 27, contreviennent-ils, en totalite ou en partie 
ou encore par leur effet combine, a Part. 10 de la 
Charte canadienne des droits et libertesl 

Reponse : Oui. 

8. Dans l’affirmative, cette contravention constitue- 
t-elle une limite raisonnable prescrite par une regie 
de droit et dont la justification peut se demontrer 
dans le cadre d’une societe libre et democratique, 
au sens de Particle premier de la Charte cana¬ 
dienne des droits et libertesl 

Reponse : Non. 

9. Les articles 33 et 77 a 85 de la Loi sur I’immi- 
gration et la protection des refugies, L.C. 2001, 
ch. 27, contreviennent-ils, en totalite ou en partie 
ou encore par leur effet combine, a Part. 12 de la 
Charte canadienne des droits et libertesl 

Reponse : Non. 
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10. If so, is the infringement a reasonable limit pre¬ 
scribed by law as can be demonstrably justified in a 
free and democratic society under s. 1 of the Cana¬ 
dian Charter of Rights and Freedoms ? 


Answer: It is unnecessary to answer this ques¬ 
tion. 

11. Do ss. 33 and 77 to 85 of the Immigration and 
Refugee Protection Act, S.C. 2001, c. 27, in whole 
or in part or through their combined effect, 
infringe s. 15 of the Canadian Charter of Rights 
and Freedoms ? 

Answer: No. 

12. If so, is the infringement a reasonable limit pre¬ 
scribed by law as can be demonstrably justified in a 
free and democratic society under s. 1 of the Cana¬ 
dian Charter of Rights and Freedoms ? 


Answer: It is unnecessary to answer this ques¬ 
tion. 

APPENDIX 

Immigration and Refugee Protection Act, S.C. 
2001, c. 27 

33. [Rules of interpretation] The facts that consti¬ 
tute inadmissibility under sections 34 to 37 include facts 
arising from omissions and, unless otherwise provided, 
include facts for which there are reasonable grounds to 
believe that they have occurred, are occurring or may 
occur. 

77. (1) [Referral of certificate] The Minister and the 
Minister of Public Safety and Emergency Preparedness 
shall sign a certificate stating that a permanent resident 
or a foreign national is inadmissible on grounds of secu¬ 
rity, violating human or international rights, serious 
criminality or organized criminality and refer it to the 
Federal Court, which shall make a determination under 
section 80. 

(2) [Effect of referral] When the certificate is referred, 
a proceeding under this Act respecting the person 
named in the certificate, other than an application under 


10. Dans Paffirmative, cette contravention constitue- 
t-elle une lirnite raisonnable prescrite par une regie 
de droit et dont la justification peut se demontrer 
dans le cadre d’une societe libre et democratique, 
au sens de Particle premier de la Charte cana- 
dienne des droits et libertesl 

Reponse : II n’est pas necessaire de repondre a 
cette question. 

11. Les articles 33 et 77 a 85 de la Loi sur Timmi- 
gration et la protection des refugies, L.C. 2001, 
ch. 27, contreviennent-ils, en totalite ou en partie 
ou encore par leur effet combine, a Part. 15 de la 
Charte canadienne des droits et libertesl 

Reponse : Non. 

12. Dans Paffirmative, cette contravention constitue- 
t-elle une lirnite raisonnable prescrite par une regie 
de droit et dont la justification peut se demontrer 
dans le cadre d’une societe libre et democratique, 
au sens de Particle premier de la Charte cana¬ 
dienne des droits et libertesl 

Reponse : II n’est pas necessaire de repondre a 
cette question. 

ANNEXE 

Loi sur I’immigration et la protection des refugies, 
L.C. 2001, ch. 27 

33. [Interpretation] Les faits — actes ou omissions 
— mentionnes aux articles 34 a 37 sont, sauf disposition 
contraire, apprecies sur la base de motifs raisonnables de 
croire qu’ils sont survenus, surviennent ou peuvent sur- 
venir. 


77. (1) [Depot du certificat] Le ministre et le rninis- 
tre de la Securite publique et de la Protection civile 
deposent a la Cour federale le certificat attestant qu’un 
resident permanent ou qu’un etranger est interdit de ter- 
ritoire pour raison de securite ou pour atteinte aux droits 
humains ou internationaux, grande criminalite ou crimi- 
nalite organisee pour qu’il en soit dispose au titre de Par¬ 
ticle 80. 

(2) [Effet du depot] II ne peut etre procede a aucune 
instance visant le resident permanent ou l’etranger au 
titre de la presente loi tant qu’il n’a pas ete statue sur 
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subsection 112(1), may not be commenced and, if com¬ 
menced, must be adjourned, until the judge makes the 
determination. 

78. [Judicial consideration] The following provisions 
govern the determination: 

(a) the judge shall hear the matter; 

( b ) the judge shall ensure the confidentiality of the 
information on which the certificate is based and of 
any other evidence that may be provided to the judge 
if, in the opinion of the judge, its disclosure would be 
injurious to national security or to the safety of any 
person; 

(c) the judge shall deal with all matters as infor¬ 
mally and expeditiously as the circumstances and 
considerations of fairness and natural justice permit; 

(i d ) the judge shall examine the information and any 
other evidence in private within seven days after the 
referral of the certificate for determination; 

(e) on each request of the Minister or the Minister 
of Public Safety and Emergency Preparedness made 
at any time during the proceedings, the judge shall 
hear all or part of the information or evidence in 
the absence of the permanent resident or the foreign 
national named in the certificate and their counsel if, in 
the opinion of the judge, its disclosure would be injuri¬ 
ous to national security or to the safety of any person; 

(/) the information or evidence described in para¬ 
graph (e) shall be returned to the Minister and the 
Minister of Public Safety and Emergency Prepared¬ 
ness and shall not be considered by the judge in decid¬ 
ing whether the certificate is reasonable if either the 
matter is withdrawn or if the judge determines that 
the information or evidence is not relevant or, if it is 
relevant, that it should be part of the summary; 

(g) the information or evidence described in para¬ 
graph (e) shall not be included in the summary but 
may be considered by the judge in deciding whether 
the certificate is reasonable if the judge determines 
that the information or evidence is relevant but that its 
disclosure would be injurious to national security or 
to the safety of any person; 

( h ) the judge shall provide the permanent resident or 
the foreign national with a summary of the informa¬ 
tion or evidence that enables them to be reasonably 
informed of the circumstances giving rise to the cer¬ 
tificate, but that does not include anything that in the 
opinion of the judge would be injurious to national 
security or to the safety of any person if disclosed; 


le certificat; n’est pas visee la demande de protection 
prevue au paragraphe 112(1). 

78. [Examen judiciaire] Les regies suivantes s’appli- 
quent a l’affaire : 

a) le juge entend l’affaire; 

b) le juge est tenu de garantir la confidentialite des 
renseignements justifiant le certificat et des autres ele¬ 
ments de preuve qui pourraient lui etre communiques 
et dont la divulgation porterait atteinte, selon lui, a la 
securite nationale ou a la securite d'autrui; 

c) il procede, dans la mesure ou les circonstances 
et les considerations d’equite et de justice naturelle 
le permettent, sans formalisme et selon la procedure 
expeditive; 

d) il examine, dans les sept jours suivant le depot du 
certificat et a huis clos, les renseignements et autres 
elements de preuve; 

e) a chaque demande d’un ministre, il examine, en 
1’absence du resident permanent ou de l’etranger et 
de son conseil, tout ou partie des renseignements ou 
autres elements de preuve dont la divulgation porte¬ 
rait atteinte, selon lui, a la securite nationale ou a la 
securite d’autrui; 


f) ces renseignements ou elements de preuve doi- 
vent etre remis aux ministres et ne peuvent servir de 
fondement a l’affaire soit si le juge decide qu’ils ne 
sont pas pertinents ou, l’etant, devraient faire partie 
du resume, soit en cas de retrait de la demande; 


g ) si le juge decide qu’ils sont pertinents, mais que 
leur divulgation porterait atteinte a la securite natio¬ 
nale ou a celle d’autrui, ils ne peuvent faire partie du 
resume, mais peuvent servir de fondement a l’affaire; 


h ) le juge fournit au resident permanent ou a l’etran- 
ger, afin de lui permettre d’etre suffisamment informe 
des circonstances ayant donne lieu au certificat, un 
resume de la preuve ne comportant aucun element 
dont la divulgation porterait atteinte, selon lui, a la 
securite nationale ou a la securite d’autrui; 
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(0 the judge shall provide the permanent resident or 
the foreign national with an opportunity to be heard 
regarding their inadmissibility; and 

(J) the judge may receive into evidence anything 
that, in the opinion of the judge, is appropriate, even 
if it is inadmissible in a court of law, and may base the 
decision on that evidence. 

79. (1) [Proceedings suspended] On the request of the 
Minister, the permanent resident or the foreign national, 
a judge shall suspend a proceeding with respect to a cer¬ 
tificate in order for the Minister to decide an application 
for protection made under subsection 112(1). 

(2) [Proceedings resumed] If a proceeding is sus¬ 
pended under subsection (1) and the application for pro¬ 
tection is decided, the Minister shall give notice of the 
decision to the permanent resident or the foreign national 
and to the judge, the judge shall resume the proceeding 
and the judge shall review the lawfulness of the decision 
of the Minister, taking into account the grounds referred 
to in subsection 18.1(4) of the Federal Courts Act. 

80. (1) [Determination that certificate is reasonable] 
The judge shall, on the basis of the information and evi¬ 
dence available, determine whether the certificate is rea¬ 
sonable and whether the decision on the application for 
protection, if any, is lawfully made. 

(2) [Determination that certificate is not reasonable] 
The judge shall quash a certificate if the judge is of the 
opinion that it is not reasonable. If the judge does not 
quash the certificate but determines that the decision on 
the application for protection is not lawfully made, the 
judge shall quash the decision and suspend the proceed¬ 
ing to allow the Minister to make a decision on the appli¬ 
cation for protection. 

(3) [Determination not reviewable] The determination 
of the judge is final and may not be appealed or judicially 
reviewed. 

81. [Effect of determination — removal order] If a 
certificate is determined to be reasonable under subsec¬ 
tion 80(1), 

(a) it is conclusive proof that the permanent resident 
or the foreign national named in it is inadmissible; 

( b ) it is a removal order that may not be appealed 
against and that is in force without the necessity of 
holding or continuing an examination or an admis¬ 
sibility hearing; and 

(c) the person named in it may not apply for protec¬ 
tion under subsection 112(1). 


0 il donne au resident permanent ou a l’etranger la 
possibilite d’etre entendu sur l’interdiction de terri- 
toire le visant; 

j) il peut recevoir et admettre en preuve tout ele¬ 
ment qu’il estime utile — meme inadmissible en jus¬ 
tice — et peut fonder sa decision sur celui-ci. 

79. (1) [Suspension de l’affaire] Le juge suspend l’af- 
faire, a la demande du resident permanent, de l’etran- 
ger ou du ministre, pour permettre a ce dernier de 
disposer d’une demande de protection visee au paragra- 
phe 112(1). 

(2) [Reprise de l’affaire] Le ministre notifie sa deci¬ 
sion sur la demande de protection au resident perma¬ 
nent ou a l’etranger et au juge, lequel reprend l’affaire et 
controle la legalite de la decision, compte tenu des motifs 
vises au paragraphe 18.1(4) de la Loi sur les Cours fede¬ 
rates. 


80. (1) [Decision] Le juge decide du caractere raison- 
nable du certificat et, le cas echeant, de la legalite de la 
decision du ministre, compte tenu des renseignements et 
autres elements de preuve dont il dispose. 

(2) [Annulation du certificat] Il annule le certificat 
dont il ne peut conclure qu’il est raisonnable; si l’annu- 
lation ne vise que la decision du ministre il suspend l’af- 
faire pour permettre au ministre de statuer sur celle-ci. 


(3) [Caractere definitif de la decision] La decision du 
juge est definitive et n’est pas susceptible d’appel ou de 
controle judiciaire. 

81. [Effet du certificat] Le certificat juge raisonna¬ 
ble fait foi de l’interdiction de territoire et constitue une 
mesure de renvoi en vigueur et sans appel, sans qu’il soit 
necessaire de proceder au controle ou a l’enquete; la per- 
sonne visee ne peut des lors demander la protection au 
titre du paragraphe 112(1). 
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Detention 

82. (1) [Detention of permanent resident] The 
Minister and the Minister of Public Safety and 
Emergency Preparedness may issue a warrant for the 
arrest and detention of a permanent resident who is 
named in a certificate described in subsection 77(1) if 
they have reasonable grounds to believe that the perma¬ 
nent resident is a danger to national security or to the 
safety of any person or is unlikely to appear at a pro¬ 
ceeding or for removal. 

(2) [Mandatory detention] A foreign national who 
is named in a certificate described in subsection 77(1) 
shall be detained without the issue of a warrant. 

83. (1) [Review of decision for detention] Not later 
than 48 hours after the beginning of detention of a 
permanent resident under section 82, a judge shall 
commence a review of the reasons for the contin¬ 
ued detention. Section 78 applies with respect to the 
review, with any modifications that the circumstances 
require. 

(2) [Further reviews] The permanent resident must, 
until a determination is made under subsection 80(1), 
be brought back before a judge at least once in the six- 
month period following each preceding review and at 
any other times that the judge may authorize. 

(3) [Order for continuation] A judge shall order the 
detention to be continued if satisfied that the permanent 
resident continues to be a danger to national security or 
to the safety of any person, or is unlikely to appear at a 
proceeding or for removal. 

84. (1) [Release] The Minister may, on application 
by a permanent resident or a foreign national, order 
their release from detention to permit their departure 
from Canada. 

(2) [Judicial release] A judge may, on application 
by a foreign national who has not been removed from 
Canada within 120 days after the Federal Court deter¬ 
mines a certificate to be reasonable, order the foreign 
national’s release from detention, under terms and con¬ 
ditions that the judge considers appropriate, if satis¬ 
fied that the foreign national will not be removed from 
Canada within a reasonable time and that the release 
will not pose a danger to national security or to the 
safety of any person. 

85. [Inconsistency] In the case of an inconsistency 
between sections 82 to 84 and the provisions of Division 
6, sections 82 to 84 prevail to the extent of the incon¬ 
sistency. 


Detention 

82. (1) [Arrestation et detention facultatives] Fe 
ministre et le ministre de la Securite publique et de la 
Protection civile peuvent lancer un mandat pour Par- 
restation et la mise en detention du resident permanent 
vise au certificat dont ils ont des motifs raisonnables de 
croire qu’il constitue un danger pour la securite natio- 
nale ou la securite d’autrui ou qu’il se soustraira vrai- 
semblablement a la procedure ou au renvoi. 

(2) [Detention obligatoire] L’etranger nomme au cer¬ 
tificat est mis en detention sans necessite de mandat. 

83. (1) [Controle des motifs de la detention] Dans 
les quarante-huit heures suivant le debut de la detention 
du resident permanent, le juge entreprend le controle 
des motifs justifiant le maintien en detention. Particle 
78 s’appliquant, avec les adaptations necessaires, au 
controle. 

(2) [Comparutions supplementaires] Tant qu’il 
n’est pas statue sur le certificat, l’interesse comparait 
au moins une fois dans les six mois suivant chaque 
controle, ou sur autorisation du juge. 

(3) [Maintien en detention] L’interesse est main- 
tenu en detention sur preuve qu’il constitue toujours un 
danger pour la securite nationale ou la securite d’autrui 
ou qu’il se soustraira vraisemblablement a la procedure 
ou au renvoi. 

84. (1) [Mise en liberte] Le ministre peut, sur 
demande, mettre le resident permanent ou l’etranger en 
liberte s’il veut quitter le Canada. 

(2) [Mise en liberte judiciaire] Sur demande de 
l’etranger dont la mesure de renvoi n’a pas ete execu- 
tee dans les cent vingt jours suivant la decision sur le 
certificat, le juge peut, aux conditions qu’il estime indi- 
quees, le mettre en liberte sur preuve que la mesure ne 
sera pas executee dans un delai raisonnable et que la 
mise en liberte ne constituera pas un danger pour la 
securite nationale ou la securite d’autrui. 


85. [Incompatibilite] Les articles 82 a 84 l’emportent 
sur les dispositions incompatibles de la section 6. 
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Pre-removal Risk Assessment 
Protection 

112. (1) [Application for protection] A person in 
Canada, other than a person referred to in subsection 
115(1), may, in accordance with the regulations, apply 
to the Minister for protection if they are subject to a 
removal order that is in force or are named in a certifi¬ 
cate described in subsection 77(1). 

(2) [Exception] Despite subsection (1), a person may 
not apply for protection if 

(a) they are the subject of an authority to proceed 

issued under section 15 of the Extradition Act, 


( b ) they have made a claim to refugee protection 
that has been determined under paragraph 101(l)(e) 
to be ineligible; 

(c) in the case of a person who has not left Canada 
since the application for protection was rejected, the 
prescribed period has not expired; or 

(d) in the case of a person who has left Canada 
since the removal order came into force, less than 
six months have passed since they left Canada after 
their claim to refugee protection was determined to 
be ineligible, abandoned, withdrawn or rejected, or 
their application for protection was rejected. 

(3) [Restriction] Refugee protection may not result 
from an application for protection if the person 

(a) is determined to be inadmissible on grounds of 
security, violating human or international rights or 
organized criminality; 

(b) is determined to be inadmissible on grounds 
of serious criminality with respect to a conviction 
in Canada punished by a term of imprisonment of 
at least two years or with respect to a conviction 
outside Canada for an offence that, if committed in 
Canada, would constitute an offence under an Act 
of Parliament punishable by a maximum term of 
imprisonment of at least 10 years; 

(c) made a claim to refugee protection that was 
rejected on the basis of section F of Article 1 of the 
Refugee Convention; or 

id) is named in a certificate referred to in subsec¬ 
tion 77(1). 


Examen des risques avant renvoi 
Protection 

112. (1) [Demande de protection] La personne se 
trouvant au Canada et qui n’est pas visee au paragraphe 
115(1) peut, conformement aux reglements, demander 
la protection au ministre si elle est visee par une mesure 
de renvoi ayant pris effet ou nommee au certificat vise 
au paragraphe 77(1). 

(2) [Exception] Elle n’est pas admise a demander la 
protection dans les cas suivants : 

a) elle est visee par un arrete introductif d’ins- 
tance pris au titre de Particle 15 de la Loi sur I’extra- 
ditiorv, 

b) sa demande d’asile a ete jugee irrecevable au 
titre de l’alinea l()l(l)e); 

c) si elle n’a pas quitte le Canada apres le rejet de 
sa demande de protection, le delai prevu par regle- 
ment n’a pas expire; 

d) dans le cas contraire, six mois ne se sont pas 
ecoules depuis son depart consecutif soit au rejet de 
sa demande d’asile ou de protection, soit a un pro¬ 
nonce d’irrecevabilite, de desistement ou de retrait 
de sa demande d’asile. 


(3) [Restriction] L’asile ne peut etre confere au 
demandeur dans les cas suivants : 

a) il est interdit de territoire pour raison de secu¬ 
rity ou pour atteinte aux droits humains ou interna- 
tionaux ou criminalite organisee; 

b ) il est interdit de territoire pour grande crimi¬ 
nalite pour declaration de culpabilite au Canada 
punie par un emprisonnement d’au moins deux ans 
ou pour toute declaration de culpabilite a l’exterieur 
du Canada pour une infraction qui, commise au 
Canada, constituerait une infraction a une loi fede- 
rale punissable d’un emprisonnement maximal d’au 
moins dix ans; 

c) il a ete deboute de sa demande d’asile au titre de 
la section F de Particle premier de la Convention sur 
les refugies; 

d) il est nomme au certificat vise au paragra¬ 
phe 77(1). 
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Principle of Non-refoulement 

115. (1) [Protection] A protected person or a person 
who is recognized as a Convention refugee by another 
country to which the person may be returned shall not 
be removed from Canada to a country where they would 
be at risk of persecution for reasons of race, religion, 
nationality, membership in a particular social group or 
political opinion or at risk of torture or cruel and unu¬ 
sual treatment or punishment. 

(2) [Exceptions] Subsection (1) does not apply in the 
case of a person 

(a) who is inadmissible on grounds of serious 
criminality and who constitutes, in the opinion of 
the Minister, a danger to the public in Canada; or 

( b ) who is inadmissible on grounds of security, 
violating human or international rights or organized 
criminality if, in the opinion of the Minister, the 
person should not be allowed to remain in Canada 
on the basis of the nature and severity of acts com¬ 
mitted or of danger to the security of Canada. 

(3) [Removal of refugee] A person, after a determi¬ 
nation under paragraph 101(l)(e) that the person’s claim 
is ineligible, is to be sent to the country from which 
the person came to Canada, but may be sent to another 
country if that country is designated under subsection 
102(1) or if the country from which the person came to 
Canada has rejected their claim for refugee protection. 
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Solicitors for the appellant Charkaoui: Doyon 
Morin, Montreal. 

Solicitors for the appellant Almrei: Jackman & 
Associates, Toronto. 

Solicitors for the appellant Harkat: Copeland, 
Duncan, Toronto. 

Solicitors for the respondents: Deputy Attorney 
General of Canada, Ottawa; Attorney General of 
Canada, Toronto and Vancouver. 

Solicitor for the intervener the Attorney 
General of Ontario: Attorney General of Ontario, 
Toronto. 

Solicitors for the intervener Amnesty 
International: McCarthy Tetrault, Ottawa. 


Principe du non-refoulement 

115. (1) [Principe] Ne peut etre renvoyee dans un 
pays ou elle risque la persecution du fait de sa race, de 
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— International Transfer of Offenders Act, S.C. 2004, 
c. 21, ss. 8(1), 10(1 )(a), (2)(a). 


D, a Canadian citizen, was extradited to the U.S. 
where he pleaded guilty to serious drug offences and was 
sentenced to seven and a half years in prison. He sub¬ 
mitted a request under the International Transfer of Of¬ 
fenders Act, S.C. 2004, c. 21 (“ ITOA ”), to be transferred 
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D, un citoyen canadien, a ete extrade aux Etats-Unis 
ou il a plaide coupable a des infractions graves liees a 
la drogue et a ete condamne a sept ans et demi d’empri- 
sonnement. II a presente une demande sous le regime de 
la Loi sur le transferement international des delinquants. 
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to Canada to serve the remainder of his American sen¬ 
tence. Under the ITOA, the consent of both the foreign 
state and the Canadian government are required before 
an offender can be returned to Canada. Sections 8(1), 
10(l)(a) and 10(2)(a) of the ITOA give the Canadian 
Minister of Public Safety a discretion whether to consent 
to the transfer. D’s request was approved by the U.S. but 
refused by the Minister on the basis that the nature of his 
offence and his affiliations suggested that D’s return to 
Canada would constitute a potential threat to the safety 
of Canadians and the security of Canada. D sought ju¬ 
dicial review of the Minister’s decision, arguing that 
the existence of discretion under the ITOA to refuse to 
consent to the return of a Canadian in a foreign prison 
violated his right to enter Canada protected by s. 6(1) 
of the Canadian Charter of Rights and Freedoms. Once 
it was confirmed that D was a Canadian citizen, he had 
the right to enter Canada and the Minister was required 
to consent to his return. The Federal Court dismissed 
D’s application for judicial review of the Minister’s 
refusal, concluding that the decision of the Minister was 
reasonable and that ss. 8(1), 10(l)(a) and 10(2)(a) of the 
ITOA did not violate D’s right as a Canadian citizen to 
enter Canada under s. 6(1) of the Charter. D appealed 
only the issue of the constitutionality of the provisions, 
not the reasonableness of the Minister’s decision. The 
Federal Court of Appeal dismissed the appeal. 


Held'. The appeal should be dismissed. 

Per Abella, Rothstein, Cromwell. Moldaver, 
Karakatsanis and Wagner JJ.: Mobility rights are protected 
by s. 6 of the Charter. These include the right in s. 6(1) 
of every citizen to enter, remain in, and leave Canada. 
The right of a Canadian citizen to enter and to remain in 
Canada is a fundamental right associated with citizenship. 
Without the ability to enter one’s country of citizenship, 
the “right to have rights” within that country cannot be 
fully exercised. The right to enter should therefore be given 
a generous interpretation consistent with its purpose, 
the interests it was intended to protect and the broad 
construction of the right to enter in international law. 

Flowever. the mobility rights guaranteed by s. 6(1) of 
the Charter do not give a Canadian citizen an automatic 
right to serve a sentence in Canada. The ITOA and the 
treaties which it implements provide a statutory mech¬ 
anism to transfer the supervision of a prison sentence 
from a foreign jurisdiction to Canada, since as a matter of 


L.C. 2004, ch. 21 (« LTID »), afin d’etre transfere au 
Canada pour purger le reste de la peine qui lui a StS 
infligee aux Etats-Unis. Aux termes de la LTID , le retour 
au Canada d’un dSlinquant nScessite le consentement 
de l’entite Strangere et du gouvernement canadien. Le 
paragraphe 8(1) et les al. 10(l)a) et 10(2)a) de la LTID 
conferent au ministre de la Securite publique du Canada 
le pouvoir discretionnaire de consentir ou non au trans- 
ferement. Les Etats-Unis ont approuve la demande de D, 
mais le ministre l’a refusee au motif que la nature de son 
dSlit ainsi que ses affiliations suggeraient que le retour 
de D au Canada pourrait constituer une menace pour 
la securite du Canada et la suretS des Canadiens. D a 
sollicite le controle judiciaire de la decision du ministre, 
faisant valoir que le pouvoir discretionnaire confere par 
la LTID de refuser de consentir au retour d’un Canadien 
emprisonnS a l’Stranger violait son droit d’entrer au 
Canada garanti par le par. 6(1) de la Charte canadienne 
des droits et libertes. Une fois sa citoyennete canadienne 
etablie, D estime qu’il avait le droit d’entrer au Canada 
et que le ministre devait consentir a son retour. La Cour 
federate a rejetS la demande de controle judiciaire du 
refus du ministre, concluant que la decision de ce dernier 
Stait raisonnable et que le par. 8(1) et les al. 10(l)a) et 
10(2)a) de la LTID ne violaient pas le droit de D, en tant 
que citoyen canadien, d’entrer au Canada, droit protege 
par le par. 6(1) de la Charte. D a interjetS appel a l’Sgard 
de la question de la constitutionnalite des dispositions, 
et non a l’egard du caractere raisonnable de la decision 
du ministre. La Cour d’appel fSdSrale a rejete le pourvoi. 

Arret : Le pourvoi est rejete. 

Les juges Abella, Rothstein, Cromwell, Moldaver, 
Karakatsanis et Wagner : La liberte de circulation et 
d’etablissement est protegee par l’art. 6 de la Charte. 
Elle comprend le droit prSvu au par. 6( 1) pour tout 
citoyen d’entrer au Canada, d’y demeurer et d’en sortir. 
Le droit d’un citoyen canadien d’entrer au Canada 
et d’y demeurer est done un droit fondamental lie a la 
citoyennete. Sans la possibilitS d’entrer dans son pays de 
citoyennete, le « droit d’avoir des droits » ne peut pas 
etre pleinement exercS. Le droit d’entrer doit done etre 
interprets gSnSreusement, en fonction de son objet, des 
interets qu’il visait a proteger et de 1’interpretation large 
qui lui est donnSe en droit international. 

Toutefois, le droit de circulation garanti par le par. 6(1) 
de la Charte ne donne pas a un citoyen canadien le droit 
automatique de purger une peine au Canada. La LTID et 
les traites qu’elle met en oeuvre prSvoient un mScanisme 
lSgislatif permettant de transferer la surveillance de 
l’execution d’une peine d’un pays Stranger au Canada, 
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international law, Canada has no legal authority to require 
the return of a citizen who is lawfully incarcerated by a 
foreign state. Independent of the ITOA, there is no right 
to serve a foreign prison sentence in Canada. The ITOA 
was not intended to create a right for Canadian citizens 
to require Canada to administer their foreign sentence. 
Nor does it impose a duty on the Canadian government 
to permit all such citizens to serve their foreign sentences 
in Canada. D’s submission would result in a positive 
obligation on Canada to administer the sentences im¬ 
posed upon Canadian citizens by foreign jurisdictions. 
This misconstrues what s. 6(1) protects. Although the 
ITOA contemplates a mechanism by which a citizen may 
return to Canada in the limited context of continuing 
incarceration for the purpose of serving their foreign 
sentence, s. 6(1) does not confer a right on Canadian 
citizens to serve their foreign sentences in Canada. The 
impugned provisions of the ITOA , which make a transfer 
possible, do not, as a result, represent a breach of s. 6(1). 
Once a foreign jurisdiction consents to a transfer under 
s. 8(1) of the ITOA , however, the Minister’s discretion 
under ss. 10(l)(a) and 10(2)(a) is fully engaged and must 
be exercised reasonably, including in compliance with 
relevant Charter values. D’s argument that the Minister 
must consent to the transfer of a Canadian citizen once 
a foreign state has provided its consent, calls into consti¬ 
tutional question not the impugned provisions, but the 
way the discretion is exercised. This calls for scrutiny of 
the reasonableness of the exercise of discretion, an issue 
that has not been appealed to this Court. 


Per McLachlin C.J. and LeBel and Fish JJ.: Sec¬ 
tion 6(1) should be interpreted generously, in a manner 
that is consistent with the broad protection of mobility 
rights under international law and gives full effect to the 
provision’s expansive breadth. Effective exercise of the 
rights conferred by s. 6(1) will often require the state’s 
active cooperation, in part because of the extra-territorial 
application of the rights and the principle of sovereignty 
of nations. The ITOA was precisely designed to safeguard 
and facilitate the exercise of these s. 6(1) rights. Under 
that regime, once the foreign state has consented to the 
transfer, the sole impediment to the exercise of the cit¬ 
izen’s s. 6(1) right is the Minister’s discretion under 
ss. 8(1), 10(l)(a) and 10(2)(a) of the ITOA. Hence the 
provisions constitute a limitation on the rights protected 
by s. 6(1) of the Charter. 


puisque, en droit international, le Canada n’a pas le pou- 
voir legal d’exiger le retour d’un citoyen qui est legale- 
ment detenu par un pays etranger. Independamment de 
la LTID, il n’existe pas de droit de purger au Canada une 
peine de prison infligee a T etranger. La LTID ne visait 
pas a creer un droit pour les citoyens canadiens d’exi¬ 
ger que le Canada prenne en charge les peines qui leur 
sont infligees a Tetranger. Elle n’oblige pas non plus le 
gouvernement canadien a permettre a tous ses citoyens 
de purger ces peines au Canada. Selon les pretentions 
de D, le Canada aurait 1’obligation de prendre en charge 
T execution des peines infligees aux citoyens canadiens 
par des pays etrangers. Cela constitue une interpretation 
erronee des droits proteges par le par. 6(1). Bien que la 
LTID permette a un citoyen de retourner au Canada dans 
ce but, dans le contexte restreint du maintien en deten¬ 
tion, le par. 6(1) ne confere pas aux citoyens canadiens 
le droit de purger au Canada les peines qui leur ont ete 
infligees a Tetranger. Les dispositions contestees de la 
LTID, qui rendent un transferement possible, ne cons¬ 
tituent done pas une violation du par. 6(1). Cela dit, une 
fois que le pays etranger consent au transferement en 
vertu du par. 8(1) de la LTID, le pouvoir discretionnaire 
confere au ministre par les al. 10(l)a) et 10(2)a) est 
entierement applicable et doit etre exerce de maniere 
raisonnable, y compris de maniere a respecter les valeurs 
pertinentes de la Charte. L’argument de D selon lequel 
le ministre doit consentir au transferement d’un citoyen 
canadien si le pays etranger y consent remet en question, 
sur le plan constitutionnel, non pas les dispositions con¬ 
testees, mais la faqon dont le ministre exerce son pouvoir 
discretionnaire. II faut done examiner le caractere rai¬ 
sonnable de l’exercice du pouvoir discretionnaire, une 
question qui n’a pas ete portee en appel devant la Cour. 

La juge en chef McLachlin et les juges LeBel et 
Fish : II faut interpreter genereusement le par. 6(1), d’une 
maniere qui soit coherente avec la protection large que 
confere le droit international a la liberte de circulation et 
qui donne plein effet a la portee etendue de la disposition. 
L’exercice reel des droits conferes par le par. 6(1) exi- 
gera souvent la cooperation active de l’Etat en raison, 
notamment, de leur application extraterritoriale et du 
principe de la souverainete des nations. La LTID a ete 
conque precisement pour sauvegarder les droits garantis 
aupar. 6( 1) et pour enfaciliter l’exercice. Selon ce regime, 
des qu’un pays etranger a consenti a un transferement, le 
pouvoir discretionnaire que conferent le par. 8(1) et les 
al. 10(l)a) et 10(2)a) de la LTID au ministre devient le 
seul obstacle a ce qu’un citoyen exerce les droits que lui 
confere le par. 6(1). Les dispositions constituent done une 
limite aux droits garantis par le par. 6(1) de la Charte. 
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The limitation is nonetheless justified under s. 1 of 
the Charter. Ensuring the security of Canada and the 
prevention of offences related to terrorism and organized 
crime are pressing and substantial objectives. Properly 
understood, the factors set out in ss. 10(l)(a) and 10(2)(a) 
of the ITOA relate to risks that arise upon the transfer 
of offenders before their release. Given that, in some 
cases, the objectives of the ITOA would be served by 
refusing a transfer based on those factors, the Minister’s 
discretion to consider them on a case-by-case basis is 
rationally connected to the objectives. In addition, at least 
in some cases, refusing a transfer based on the factors 
will be the sole — and therefore the most minimally 
impairing — alternative open to the Minister. In light of 
both the binary nature of the Minister’s decision and the 
citizen’s continued incarceration, it is difficult to con¬ 
ceive of a less drastic means of achieving Parliament’s 
protective purpose. Finally, the impugned provisions are 
proportionate in their effect. The beneficial effects of 
permitting the Minister to consider threats to Canadian 
security in deciding whether to permit a transfer are self- 
evident, and the prejudicial effect of a refusal on the mo¬ 
bility rights of Canadian citizens incarcerated abroad 
is palliated by the fact that the citizens in question will 
be able to enter Canada after serving their sentence in the 
foreign jurisdiction. 


Since D no longer challenges the reasonableness of 
the Minister’s decision, it is unnecessary to consider 
whether the Minister’s discretion under the ITOA was 
properly exercised in this case. However, while the 
Minister’s discretion is broad and flexible and entitled to 
a large measure of deference given the complex social 
and political problems being tackled, it must be exercised 
with due regard for the s. 6(1) Charter rights at stake. 
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The judgment of Abella, Rothstein, Cromwell, 
Moldaver, Karakatsanis and Wagner JJ. was 
delivered by 

[ 1 ] Abella J. — Mobility rights are protected by 
s. 6 of the Canadian Charter of Rights and Free¬ 
doms. These include the right in s. 6(1) of every cit¬ 
izen to enter, remain in, and leave Canada. They are 
among the most cherished rights of citizenship. 


[2] Pierino Divito, a Canadian citizen, was extra¬ 
dited to the United States where he pleaded guilty 
to serious drug offences and was sentenced to seven 
and a half years in prison. A few months later, 
he applied to the Canadian government to let him 
serve his American sentence in Canada. The Can¬ 
adian government refused. This refusal, Mr. Divito 
argued, was a violation of his right as a Canadian 
citizen to enter Canada. 


[3] With respect, I do not share his view that the 
mobility rights guaranteed by s. 6(1) of the Charter 
give a Canadian citizen in his circumstances an 
automatic right to serve a sentence in Canada. 


Clemente Monterosso et Laurent Carignan, pour 
T appelant. 

Ginette Gobeil et Claude Joyal, pour Tintime. 

Lome Waldman, Clarisa Waldman et Tamara 
Morgenthau, pour Tintervenante TAssociation 
canadienne des libertes civiles. 

Audrey Macklin et Cheryl Milne, pour l’inter- 
venant David Asper Centre for Constitutional 
Rights. 

Gib van Ert, Michael Sobkin et Heather 
E. Cochran, pour Tintervenante TAssociation des 
libertes civiles de la Colombie-Britannique. 

Version franqaise du jugement des juges Abella, 
Rothstein, Cromwell, Moldaver, Karakatsanis et 
Wagner rendu par 

[1] La juge Abella — La liberte de circulation 
et d’etablissement est protegee par Tart. 6 de la 
Charte canadienne des droits et libertes. Elle com- 
prend le droit d’entrer au Canada, d’y demeurer et 
d’en sortir, que le par. 6(1) garantit a tout citoyen. 
Ces droits sont parmi les plus prises de ceux qui 
decoulent de la citoyennete. 

[2] Pierino Divito, un citoyen canadien, a ete 
extrade aux Etats-Unis ou il a plaide coupable 
a des infractions graves liees a la drogue et a ete 
condamne a sept ans et demi d’emprisonnement. 
Quelques mois plus tard, il a presente une demande 
au gouvernement canadien afin de pouvoir purger 
au Canada la peine qui lui a ete infligee aux 
Etats-Unis. Le gouvernement canadien a refuse sa 
demande. Selon M. Divito, ce refus constituait une 
violation de son droit, en tant que citoyen canadien, 
d’entrer au Canada. 

[3] Avec egards, je ne partage pas son point de 
vue selon lequel la liberte de circulation et d’etablis¬ 
sement que garantit le par. 6(1) de la Charte confere 
automatiquement a un citoyen canadien se trouvant 
dans ce genre de situation le droit de purger une 
peine au Canada. 
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Background 

[4] Pierino Divito was born in Italy in 1937. He 
immigrated to Canada when he was 16 and became 
a Canadian citizen in 1980. 

[5] Since his arrival in Canada, Mr. Divito has 
been convicted of various offences dating back to 
1962. In addition, a number of courts have found 
that Mr. Divito was involved in organized crime: 
Divito v. Canada (Ministre de la Justice), 2004 
CanLII 39111 (Que. C.A.), at para. 32; Etats-Unis 
d’Amerique v. Divito (2004), 194 C.C.C. (3d) 148 
(Que. C.A), at para. 5; R. v. Gauvin (1997), 187 
N.B.R. (2d) 262 (C.A.), at paras. 4-5; R. v. Rumbaut, 
1998 CanLII 9816 (N.B.Q.B.), at pp. 9-10. 

[6] In March 1995, a Canadian court convicted 
Mr. Divito of conspiring to import and traffic 
over 5,400 kg of cocaine in Nova Scotia and New 
Brunswick. The court sentenced Mr. Divito to 18 
years in prison. While he was serving his sentence, 
the United States requested his extradition from 
Canada on charges of conspiracy to possess over 
300 kg of cocaine with the intent to distribute in the 
state of Florida. 


[7] In June 2005, after serving almost two-thirds 
of his Canadian sentence, Mr. Divito was extradited 
to the United States where he pleaded guilty in 
Florida to the American charges. In March 2006, he 
was sentenced to seven and a half years in prison. In 
sentencing Mr. Divito, the American court took his 
Canadian sentence into account and gave him credit 
for 145 months of time served. 


[8] In December 2006, Mr. Divito submitted a 
request under the International Transfer of Of¬ 
fenders Act, S.C. 2004, c. 21 fTTOA”), to be trans¬ 
ferred to Canada to serve the remainder of his 
American sentence. Under s. 8 of the ITOA , the 
consent of both the foreign state and the Canadian 
government are required before an offender can 
be returned to Canada. Mr. Divito’s request was 
approved by the United States, but was refused 


Contexte 

[4] Pierino Divito est ne en Italie en 1937. II a 
immigre au Canada a Page de 16 ans et a obtenu la 
citoyennete canadienne en 1980. 

[5] Depuis son arrivee au Canada, M. Divito a 
ete reconnu coupable de diverses infractions qui 
remontent pour certaines a 1962. De plus, divers 
tribunaux ont conclu que M. Divito etait implique 
dans le crime organise : Divito c. Canada (Ministre 
de la Justice), 2004 CanLII 39111 (C.A. Que.), 
par. 32; Divito c. Canada (Ministre de la Justice), 
2004 CanLII 46681 (C.A. Que.), par. 5 ,R.c. Gauvin 
(1997), 187 R.N.-B. (2 e ) 262 (C.A.), par. 4-5; R. c. 
Rumbaut, 1998 CanLII 9816 (B.R.N.-B.), p. 9-10. 

[6] En mars 1995, un tribunal canadien a declare 
M. Divito coupable de complot en vue d’importer 
plus de 5 400 kg de cocaine en Nouvelle-Ecosse et 
au Nouveau-Brunswick et d’en faire le trafic. Le 
tribunal l’a condamne a 18 ans d’emprisonnement. 
Pendant qu’il purgeait sa peine, les autorites ame- 
ricaines ont demande son extradition pour qu’il 
reponde a des accusations de complot en vue de 
posseder plus de 300 kg de cocaine avec P intention 
d’en faire le trafic dans l'Etat de la Floride. 

[7] En juin 2005, apres avoir purge pres des deux 
tiers de la peine qui lui avait ete infligee au Canada, 
M. Divito a ete extrade aux Etats-Unis et a plaide 
coupable en Floride aux accusations qui y avaient 
ete portees contre lui. En mars 2006, il a ete con¬ 
damne a sept ans et demi d’emprisonnement. Dans 
la determination de sa peine, le tribunal americain a 
tenu compte du temps purge au Canada et a reduit 
de 145 mois la duree de son emprisonnement. 

[8] En decembre 2006, M. Divito a presente une 
demande sous le regime de la Loi sur le trans- 
ferement international des delinquants, L.C. 2004, 
ch. 21 (« LTID »), afin d’etre transfere au Canada 
pour purger le reste de la peine qui lui avait ete 
infligee aux Etats-Unis. Aux termes de Part. 8 
de la LTID, le retour au Canada d’un delinquant 
necessite le consentement de l’entite etrangere 
et du gouvernement canadien. Les Etats-Unis ont 
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by the Canadian Minister of Public Safety and 
Emergency Preparedness in October 2007. 

[9] Mr. Divito did not challenge the Minister’s 
refusal. Instead, shortly after the first request was 
refused, he submitted a second transfer request. 
The American authorities again agreed. And again 
the Minister denied Mr. Divito’s request, relying 
on s. 10( I )(a) of the ITOA because Mr. Divito was 
identified as an organized crime member and the 
offence involved a significant quantity of drugs: 

The nature of his offence and his affiliations suggest 
that the offender’s return to Canada would constitute a 
potential threat to the safety of Canadians and the sec¬ 
urity of Canada. 

[10] Mr. Divito sought judicial review of the 
Minister’s second refusal on two grounds. The first 
was that the decision was unreasonable. The second 
was, essentially, that the existence of a discretion 
in ss. 8(1), 10(l)(a) and 10(2)(a) of the ITOA to 
refuse to consent to the return of a Canadian in a 
foreign prison violated his right to enter Canada 
protected by s. 6(1) of the Charter. Once it was con¬ 
firmed that Mr. Divito was a Canadian citizen, he 
had the right to enter Canada and the Minister was 
required to consent to his return. 

[11] The Federal Court dismissed the applica¬ 
tion for judicial review (2009 FC 983 (CanFII)). 
Applying a reasonableness standard of review, the 
court concluded that, in light of Mr. Divito’s history 
of criminal activity, the decision of the Minister to 
deny a transfer in this case was reasonable. The court 
also held that the impugned provisions of the ITOA 
did not violate s. 6(1). 


[12] Mr. Divito appealed only the issue of the 
constitutionality of the provisions of the ITOA , not 
the reasonableness of the Minister’s decision. The 
Federal Court of Appeal dismissed the appeal (2011 
FCA 39, [2012] 4 F.C.R. 31). The majority held 
that ss. 8(1), 10(l)(a) and 10(2)(a) of the ITOA did 
not infringe s. 6(1) of the Charter. The concurring 


approuve la demande de M. Divito, mais le ministre 
canadien de la Securite publique et de la Protection 
civile l’a refusee en octobre 2007. 

[9] M. Divito n’a pas conteste le refus du 
ministre. Peu de temps apres, il a plutot depose une 
deuxieme demande de transferement. Les autorites 
americaines y ont consenti de nouveau, mais le 
ministre canadien a encore refuse, en se fondant sur 
l’al. 10(l)a) de la LT1D parce que M. Divito etait 
identifie comme etant un membre du crime organise 
et que le debt comprenait une quantite importante 
de drogues : 

La nature du delit ainsi que les affiliations du detenu sug- 
gerent que le retour du delinquant au Canada pourrait 
constituer une menace pour la securite du Canada et la 
surete des Canadiens. 

[10] M. Divito a sollicite le controle judiciaire de ce 
deuxieme refus pour deux motifs. Le premier, selon 
lequel la decision etait deraisonnable. Et le second, 
selon lequel, essentiellement, le pouvoir discre- 
tionnaire confere par le par. 8(1) et les al. 10(l)cz) 
et 10(2)n) de la LTID de refuser de consentir au 
retour d’un Canadien emprisonne a l’etranger violait 
son droit d’entrer au Canada garanti par le par. 6(1) 
de la Charte. Selon M. Divito, une fois sa citoyen- 
nete canadienne etablie, il avait le droit d’entrer au 
Canada et le ministre devait consentir a son retour. 

[11] La Cour federale a rejete la demande de 
controle judiciaire (2009 CF 983 (CanLII)). En 
appliquant la norme de controle du caractere rai- 
sonnable, la cour a conclu que, compte tenu des 
antecedents d’activites criminelles de M. Divito, la 
decision du ministre de refuser un transferement en 
l’espece etait raisonnable. La cour a aussi conclu 
que les dispositions contestees de la LTID ne vio- 
laient pas le par. 6(1). 

[12] M. Divito a interjete appel a l’egard de la 
question de la constitutionnalite des dispositions de 
la LTID, et non a l’egard du caractere raisonnable 
de la decision du ministre. La Cour d’appel federale 
a rejete l’appel (2011 CAF 39, [2012] 4 R.C.F. 31). 
Les juges majoritaires ont conclu que le par. 8(1) et 
les al. 10(l)a) et 10(2)a) de la LTID ne violent pas 
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judge found that the impugned provisions con¬ 
stituted prima facie infringements of s. 6(1) of the 
Charter but were justified under s. 1. 


[13] On appeal to this Court, the Chief Justice 
stated the following constitutional questions: 

(1) Do ss. 10(l)(a) and 10(2)(a), read in conjunc¬ 
tion with s. 8(1), of the International Transfer of 
Offenders Act, S.C. 2004, c. 21, infringe the right 
guaranteed by s. 6(1) of the Canadian Charter of 
Rights and Freedoms ? 

(2) If so, is the infringement a reasonable limit pre¬ 
scribed by law that can be demonstrably justified 
in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms ? 


Analysis 

[14] Mr. Divito claims that once a foreign juris¬ 
diction consents to a transfer, he has an absolute 
right as a citizen to enter Canada. The Canadian 
government has no discretion to refuse the transfer 
of a Canadian citizen who is lawfully incarcerated 
by a foreign state. In this Court, he is not challenging 
the reasonableness of the Minister’s refusal. Nor is 
there any suggestion that he was denied due process 
or that there were any human rights abuses in the 
foreign jurisdiction. 

[15] It is helpful to start with the context of the 
provisions at issue under both the Charter and the 
ITOA. 

[16] Section 6 of the Charter states: 

MOBILITY RIGHTS 

Mobility of citizens 

6. (1) Every citizen of Canada has the right to enter, 
remain in and leave Canada. 


le par. 6(1) de la Charte. Le juge qui a redige une 
opinion concourante a conclu que les dispositions 
contestees constituaient des atteintes prima facie 
au droit garanti par le par. 6(1) de la Charte, mais 
qu’elles etaient justifiees au sens de Tarticle premier. 

[13] Dans le present pourvoi, la Juge en chef a 
formule les questions constitutionnelles suivantes : 

(1) Les alineas 10(l)a) et 10(2)n), lus en conjonction 
avec le par. 8(1), de la Loi sur le transferement 
international des delinquants, L.C. 2004, ch. 21, 
portent-ils atteinte au droit garanti par le par. 6(1) 
de la Charte canadienne des droits et libertesl 

(2) Dans 1’affirmative, cette atteinte constitue-t-elle 
une limite raisonnable prescrite par une regie 
de droit dont la justification peut se demontrer 
dans le cadre d’une societe fibre et democratique 
suivant Tarticle premier de la Charte canadienne 
des droits et libertesl 

Analyse 

[14] Selon M. Divito, des que le pays etranger 
consent a son transferement, il a le droit absolu, 
en tant que citoyen, d’entrer au Canada. Le 
gouvernement canadien n’aurait pas le pouvoir 
discretionnaire de refuser le transferement d’un 
citoyen canadien incarcere legalement dans un 
pays etranger. Devant la Cour, il ne conteste pas le 
caractere raisonnable du refus du ministre et il ne 
pretend pas non plus qu’on lui a refuse Tapplication 
reguliere de la loi ou qu’il y a eu atteinte aux droits 
de la personne dans le pays etranger. 

[15] Il est utile de commencer par le contexte des 
dispositions de la Charte et de la LTID en cause. 


[16] L’article 6 de la Charte est libelle comme 
suit: 

LIBERTE DE CIRCULATION ET 
D’ETABLISSEMENT 

Liberte de circulation 

6. (1) Tout citoyen canadien a le droit de demeurer au 
Canada, d’y entrer ou d’en sortir. 
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Rights to move and gain livelihood 

(2) Every citizen of Canada and every person who has 
the status of a permanent resident of Canada has the right 

(a) to move to and take up residence in any province; 
and 

(b) to pursue the gaining of a livelihood in any province. 

Limitation 

(3) The rights specified in subsection (2) are subject to 

(a) any laws or practices of general application in 
force in a province other than those that discriminate 
among persons primarily on the basis of province of 
present or previous residence; and 

( b ) any laws providing for reasonable residency re¬ 
quirements as a qualification for the receipt of publicly 
provided social services. 

Affirmative action programs 

(4) Subsections (2) and (3) do not preclude any law, 
program or activity that has as its object the amelioration 
in a province of conditions of individuals in that province 
who are socially or economically disadvantaged if the 
rate of employment in that province is below the rate of 
employment in Canada. 

[17] There are therefore two sets of mobility 
rights. The first set, found in s. 6(1), is the right of 
every Canadian citizen to enter, remain in, and leave 
Canada. The second set, outlined in s. 6(2) to (4), 
gives citizens and permanent residents the right to 
move to, live in, and work in any province subject 
to certain limitations. 


[18] The focus of this appeal is on s. 6(1). There 
are three rights found in s. 6(1): the right to enter, 
remain in, and leave Canada. Only the right to enter 
is at issue in this appeal. 


[19] We must first consider the scope of the 
s. 6(1) right. We start with this Court’s primordial 


Liberte d’etablissement 

(2) Tout citoyen canadien et toute personne ayant le 
statut de resident permanent au Canada ont le droit: 

a) de se deplacer dans tout le pays et d’etablir leur 
residence dans toute province; 

b) de gagner leur vie dans toute province. 

Restriction 

(3) Les droits mentionnes au paragraphe (2) sont 
subordonnes: 

a) aux lois et usages d’application generale en vigueur 
dans une province donnee, s’ils n’etablissent entre les 
personnes aucune distinction fondee principalement 
sur la province de residence anterieure ou actuelle; 

b) aux lois prevoyant de justes conditions de residence 
en vue de l’obtention des services sociaux publics. 

Programmes de promotion sociale 

(4) Les paragraphes (2) et (3) n’ont pas pour objet 
d’interdire les lois, programmes ou activites destines a 
ameliorer, dans une province, la situation d’individus 
defavorises socialement ou economiquement, si le taux 
d’emploi dans la province est inferieur a la moyenne 
nationale. 

[17] La liberte de circulation et d’etablissement 
comprend done deux categories de droits. La pre¬ 
miere, dont il est question au par. 6(1), vise le droit 
de tout citoyen canadien d’entrer au Canada, d’y 
demeurer et d’en sortir. La deuxieme, enoncee aux 
par. 6(2) a (4), donne, aux citoyens et aux personnes 
ayant le statut de resident permanent, le droit de se 
deplacer, d’etablir leur residence et de gagner leur 
vie dans toute province, sous reserve de certaines 
limites. 

[18] C’est le par. 6(1) qui est au coeur du present 
pourvoi. Ce paragraphe garantit trois droits : le 
droit d’entrer au Canada, celui d’y demeurer et 
celui d’en sortir. Seul le droit d’entrer est en cause 
dans le present pourvoi. 

[19] Nous devons d’abord examiner la portee du 
droit confere par le par. 6(1). Commengons avec 
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direction that rights be defined generously in light 
of the interests the Charter was intended to pro¬ 
tect: Hunter v. Southam Inc., [1984] 2 S.C.R. 145, 
at p. 156; R. v. Big M Drug Mart Ltd., [1985] 1 
S.C.R. 295, at p. 344; Eldridge v. British Columbia 
(Attorney General), [1997] 3 S.C.R. 624, at 
para. 53. In Big M Drug Mart Ltd., Dickson J. 
summarized the requisite approach as follows: 


In Hunter v. Southam Inc., [1984] 2 S.C.R. 145, this 
Court expressed the view that the proper approach to the 
definition of the rights and freedoms guaranteed by the 
Charter was a purposive one. The meaning of a right or 
freedom guaranteed by the Charter was to be ascertained 
by an analysis of the purpose of such a guarantee; it 
was to be understood, in other words, in the light of the 
interests it was meant to protect. 

In my view this analysis is to be undertaken, and 
the purpose of the right or freedom in question is to be 
sought by reference to the character and the larger objects 
of the Charter itself, to the language chosen to articu¬ 
late the specific right or freedom, to the historical origins 
of the concepts enshrined, and where applicable, to the 
meaning and purpose of the other specific rights and 
freedoms with which it is associated within the text of the 
Charter. The interpretation should be, as the judgment in 
Southam emphasizes, a generous rather than a legalistic 
one, aimed at fulfilling the purpose of the guarantee and 
securing for individuals the full benefit of the Charter’s 
protection. At the same time it is important not to over¬ 
shoot the actual purpose of the right or freedom in ques¬ 
tion, but to recall that the Charter was not enacted in a 
vacuum, and must therefore, as this Court’s decision in 
Law Society of Upper Canada v. Skapinker, [1984] 1 
S.C.R. 357, illustrates, be placed in its proper linguistic, 
philosophic and historical contexts. [Emphasis added; 
emphasis in original deleted; p. 344.] 

[20] Accordingly, the inquiry necessarily begins 
with an analysis of the purpose of the guarantee 
in s. 6(1) and a consideration of what the right of 
citizens to enter Canada was intended to protect. 

[21] The protection for citizens in s. 6(1), like 
most modern human rights protections, had its 
origins in the cataclysmic rights violations of WWII. 
Writing in the aftermath of that war about her own 


la directive primordiale de la Cour selon laquelle 
les droits doivent etre interprets genereusement, 
en fonction des interets que la Charte visait a pro¬ 
teger : Hunter c. Southam Inc., [1984] 2 R.C.S. 145, 
p. 156; R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S. 
295, p. 344; Eldridge c. Colombie-Britannique 
(Procureur general), [1997] 3 R.C.S. 624, par. 53. 
Dans Big M Drug Mart Ltd., le juge Dickson a 
resume la methode d’analyse a adopter de la facon 
suivante : 

Dans Tarret Hunter c. Southam Inc., [1984] 2 R.C.S. 
145, la Cour a exprime l’avis que la fagon d’aborder la 
definition des droits et des libertes garantis par la Charte 
consiste a examiner l’objet vise. Le sens d’un droit ou 
d’une liberte garantis par la Charte doit etre verifie au 
moyen d’une analyse de l’objet d’une telle garantie; en 
d’autres termes, ils doivent s’interpreter en fonction des 
interets qu'ils visent a proteger. 

A mon avis, il faut faire cette analyse et l’objet du 
droit ou de la liberte en question doit etre determine 
en fonction de la nature et des objectifs plus larges de 
la Charte elle-meme, des termes choisis pour enoncer 
ce droit ou cette liberte, des origines historiques des 
concepts enchasses et, s’il y a lieu, en fonction du sens 
et de l’objet des autres libertes et droits particuliers qui 
s’y rattachent selon le texte de la Charte. Comme on le 
souligne dans Tarret Southam, Tinterpretation doit etre 
liberale plutot que formaliste et viser a realiser l’objet 
de la garantie et a assurer que les citoyens beneficient 
pleinement de la protection accordee par la Charte. En 
meme temps, il importe de ne pas aller au-dela de I’objet 
veritable du droit ou de la liberte en question et de se 
rappeler que la Charte n’a pas ete adoptee en l’absence 
de tout contexte et que, par consequent, comme l’illustre 
T arret de cette Cour Law Society of Upper Canada c. 
Skapinker, [1984] 1 R.C.S. 357, elle doit etre situee dans 
ses contextes linguistique, philosophique et historique 
appropries. [Italiques ajoutes; soulignement dans 
l’original omis; p. 344.] 

[20] Par consequent, l’examen doit debuter par 
une analyse de Tobjet de la garantie prevue au 
par. 6(1) et par une analyse de ce que le droit des 
citoyens d’entrer au Canada visait a proteger. 

[21] La protection prevue au par. 6(1), comme 
la plupart des protections modernes en matiere de 
droits de la personne, tire ses origines des viola¬ 
tions cataclysmiques des droits pendant la Seconde 
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experience, Hannah Arendt observed that a “right to 
have rights” flows from citizenship and belonging 
to a distinct national community: The Origins of 
Totalitarianism (new ed. 1967), at p. 296; Alison 
Kesby, The Right to Have Rights: Citizenship, 
Humanity, and International Law (2012), at p. 5. 
Without the ability to enter one’s country of 
citizenship, the “right to have rights” cannot be fully 
exercised. The right of a Canadian citizen to enter 
and to remain in Canada is therefore a fundamental 
right associated with citizenship. 


[22] Canada’s international obligations and rel¬ 
evant principles of international law are also 
instructive in defining the right: Slaight Communi¬ 
cations Inc. v. Davidson, [1989] 1 S.C.R. 1038; 
United States v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 
283; Canadian Foundation for Children, Youth and 
the Law v. Canada (Attorney General), 2004 SCC 4, 
[2004] 1 S.C.R. 76; R. v. Hape, 2007 SCC 26, 
[2007] 2 S.C.R. 292. In Reference re Public 
Service Employee Relations Act (Alta.), [1987] 
1 S.C.R. 313, Dickson C.J., dissenting, described 
the template for considering the international legal 
context as follows: 


The content of Canada’s international human rights 
obligations is, in my view, an important indicia of the 
meaning of “the full benefit of the Charter's protection”. 
I believe that the Charter should generally be presumed 
to provide protection at least as great as that afforded 
by similar provisions in international human rights 
documents which Canada has ratified, [p. 349] 


[23] More recently, in Health Services and 
Support - Facilities Subsector Bargaining Assn. v. 
British Columbia, 2007 SCC 27, [2007] 2 S.C.R. 
391, McLachlin C.J. and LeBel J. confirmed that, 
“the Charter should be presumed to provide at 
least as great a level of protection as is found in 
the international human rights documents that 
Canada has ratified” (para. 70). This helps frame 
the interpretive scope of s. 6(1). 


Guerre mondiale. Ecrivant sur sa propre experience 
de cette guerre, Hannah Arendt a fait remarquer 
que le « droit d’avoir des droits » decoule de la 
citoyennete et de l’appartenance a une communaute 
nationale distincte : Les origines du totalitarisme, 
t. 2, L’imperialisme (1982), p. 281; Alison Kesby, 
The Right to Have Rights : Citizenship, Humanity, 
and International Law (2012), p. 5. Sans la pos¬ 
sibility d'entrer dans son pays de citoyennete, le 
« droit d'avoir des droits » ne peut pas etre pleine- 
ment exerce. Le droit d’un citoyen canadien d’entrer 
au Canada et d’y demeurer est done un droit fonda- 
mental lie a la citoyennete. 

[22] Les obligations internationales du Canada et 
les principes de droit international pertinents sont 
aussi instructifs lorsque vient le temps de definir le 
droit : Slaight Communications Inc. c. Davidson, 
[1989] 1 R.C.S. 1038; Etats-Unis c. Burns, 2001 
CSC 7, [2001] 1 R.C.S. 283; Canadian Foundation 
for Children, Youth and the Law c. Canada (Pro- 
cureur general), 2004 CSC 4, [2004] 1 R.C.S. 76; 
R. c. Hape, 2007 CSC 26, [2007] 2 R.C.S. 292. 
Dans le Renvoi relatif a la Public Service Employee 
Relations Act (Alb.), [1987] 1 R.C.S. 313, le juge 
en chef Dickson, dissident, a decrit de la faqon 
suivante le cadre d'analyse du contexte juridique 
international: 

Le contenu des obligations internationales du Canada en 
matiere de droits de la personne est, a mon avis, un indice 
important du sens de l’expression « beneficient pleinement 
de la protection accordee par la Charte ». Je crois qu’il 
faut presumer, en general, que la Charte accorde une 
protection a tout le moins aussi grande que celle qu’offrent 
les dispositions similaires des instruments intemationaux 
que le Canada a ratifies en matiere de droits de la personne. 
[p. 349] 

[23] Plus recemment, dans Health Services and 
Support - Facilities Subsector Bargaining Assn, 
c. Colombie-Britannique, 2007 CSC 27, [2007] 2 
R.C.S. 391, la juge en chef McLachlin et le juge 
LeBel ont confirme qu’« il faut presumer que la 
Charte accorde une protection au moins aussi 
grande que les instruments intemationaux ratifies 
par le Canada en matiere de droits de la personne » 
(par. 70). Cela aide a circonscrire Tinterpretation 
qu’il convient de donner au par. 6(1). 
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[24] The international law inspiration for s. 6(1) 
of the Charter is generally considered to be 
art. 12 of the International Covenant on Civil and 
Political Rights, Can. T.S. 1976 No. 47 (“ICCPR”), 
which has been ratified by 167 states, including 
Canada: John B. Laskin, “Mobility Rights under 
the Charter” (1982), 4 S.C.L.R. 89, at p. 89; Robert 
J. Sharpe and Kent Roach, The Charter of Rights 
and Freedoms (4th ed. 2009), at p. 212. 

[25] As a treaty to which Canada is a signatory, 
the ICCPR is binding. As a result, the rights pro¬ 
tected by the ICCPR provide a minimum level of 
protection in interpreting the mobility rights under 
the Charter. Article 12 of the ICCPR states: 


1. Everyone lawfully within the territory of a State shall, 
within that territory, have the right to liberty of movement 
and freedom to choose his residence. 

2. Everyone shall be free to leave any country, including 
his own. 

3. The above-mentioned rights shall not be subject to 
any restrictions except those which are provided by law, 
are necessary to protect national security, public order 
(.ordre public), public health or morals or the rights and 
freedoms of others, and are consistent with the other 
rights recognized in the present Covenant. 

4. No one shall be arbitrarily deprived of the right to 
enter his own country. 

[26] In 1999, the U.N. Human Rights Committee 
issued guidelines for the interpretation of art. 12 of 
the ICCPR in its “General Comment No. 27: Free¬ 
dom of Movement”. Paragraph 19 of the General 
Comment states, in part, that “[t]he right of a per¬ 
son to enter his or her own country recognizes the 
special relationship of a person to that country”. The 
General Comment also provides some guidance on 
the interpretation of “arbitrarily” in art. 12(4): 


In no case may a person be arbitrarily deprived of the 
right to enter his or her own country. The reference to 


[24] On considere habituellement que le par. 6(1) 
de la Charte s’inspire, en droit international, de 
Tart. 12 du Pacte international relatif aux droits 
civils etpolitiques, R.T. Can. 1976 n° 47 (« PIDCP »), 
qui a ete ratifie par 167 pays, dont le Canada : John 
B. Laskin, « Mobility Rights under the Charter » 
(1982), 4 S.C.L.R. 89, p. 89; Robert J. Sharpe et Kent 
Roach, The Charter of Rights and Freedoms (4 e ed. 
2009), p. 212. 

[25] S’agissant d’un traite dont le Canada est 
signataire, le PIDCP lie les parties. Par consequent, 
les droits qu’il protege enoncent un niveau mini¬ 
mal de protection dont il faut tenir compte dans 
Pinterpretation du droit de circulation et d’etablis- 
sement prevu dans la Charte. L’article 12 du PIDCP 
est ainsi libelle : 

1. Quiconque se trouve legalement sur le territoire d’un 
Etat a le droit d’y circuler librement et d’y choisir libre- 
ment sa residence. 

2. Toute personne est libre de quitter n’importe quel pays, 
y compris le sien. 

3. Les droits mentionnes ci-dessus ne peuvent etre l’objet 
de restrictions que si celles-ci sont prevues par la loi, 
necessaires pour proteger la securite nationale, 1’ordre 
public, la sante ou la moralite publiques, ou les droits 
et libertes d’autrui, et compatibles avec les autres droits 
reconnus par le present Pacte. 

4. Nul ne pent etre arbitrairement prive du droit d’entrer 
dans son propre pays. 

[26] En 1999, le Comite des droits de l’homme 
des Nations Unies a publie des lignes directrices 
quant a 1’interpretation de Part. 12 du PIDCP dans 
le document intitule « Observation generale n° 27 : 
Liberte de circulation ». Au paragraphe 19, il est 
notamment indique que « [l]e droit d'une personne 
d’entrer dans son propre pays reconnait l’existence 
d’une relation speciale de l’individu a l’egard du 
pays concerne ». L’observation generale donne 
egalement certaines precisions sur la maniere 
d’interpreter la notion d’« arbitraire » evoquee au 
par. 12(4) : 

En aucun cas un individu ne peut etre prive arbitrai¬ 
rement du droit d’entrer dans son propre pays. La notion 
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the concept of arbitrariness in this context is intended to 
emphasize that it applies to all State action, legislative, 
administrative and judicial; it guarantees that even 
interference provided for by law should be in accordance 
with the provisions, aims and objectives of the Covenant 
and should be, in any event, reasonable in the particular 
circumstances. The Committee considers that there are 
few, if any, circumstances in which deprivation of the 
right to enter one’s own country could be reasonable. A 
State party must not, by stripping a person of nationality 
or by expelling an individual to a third country, arbitrarily 
prevent this person from returning to his or her own 
country. [Emphasis added; para. 21.] 

[27] Although art. 12(4) protects against arbitrary 
interference with the right to enter, the U.N. Human 
Rights Committee’s interpretation of the scope of 
the right suggests that there are in fact “few, if 
any” limitations on the right to enter that would be 
considered reasonable. The right to enter protected 
by s. 6(1) of the Charter should therefore be inter¬ 
preted in a way that is consistent with the broad pro¬ 
tection under international law. 


[28] The expansive breadth of the protection is 
also consistent with the fact that s. 6(1) of the 
Charter is exempt from the legislative override in 
s. 33: Sauve v. Canada (Chief Electoral Officer), 
2002 SCC 68, [2002] 3 S.C.R. 519, at para. 11. 
Moreover, the other rights conferred by s. 6 of the 
Charter in s. 6(2) are subject to express limitations 
within the provision itself in ss. 6(3) and 6(4). The 
fact that s. 6(1) is not subject to such limitations 
also confirms its plenitude. 


[29] And, finally in Un ited States of America v. 
Cotroni, [1989] 1 S.C.R. 1469, a case involving 
extradition, this Court recognized that the “intimate 
relation between a citizen and his country” invited a 
generous interpretation of a related right in s. 6(1), 
namely the right to remain in Canada (p. 1480). 

[30] This brings us to the provisions dealing with 
the international transfer of prisoners. 


d’arbitraire est evoquee dans ce contexte dans le but de 
souligner qu’elle s’applique a toutes les mesures prises 
par l’Etat, au niveau legislatif, administratif et judiciaire; 
l’objet est de garantir que meme une immixtion prevue 
par la loi soit conforme aux dispositions, aux huts et aux 
objectifs du Pacte et soit, dans tous les cas, raisonnable 
eu egard aux circonstances particulieres. Le Comite 
considere que les cas dans lesquels la privation du droit 
d’une personne d’entrer dans son propre pays pourrait 
etre raisonnable, s’ils existent, sont rares. Les Etats 
parties ne doivent pas, en privant une personne de sa 
nationalite ou en l’expulsant vers un autre pays, priver 
arbitrairement celle-ci de retourner dans son propre pays. 
[Italiques ajoutes; par. 21.] 

[27] Bien que le par. 12(4) garantisse qu’il n’y ait 
pas d’immixtion arbitraire dans le droit d’entrer, 
T interpretation que fait le Comite des droits de 
l’homme des Nations Unies de la portee du droit 
donne a penser que, dans les faits, les cas dans les¬ 
quels la privation du droit d’une personne d’entrer 
dans son pays pourrait etre consideree comme rai¬ 
sonnable, « s’ils existent, sont rares ». Le droit 
d’entrer au Canada protege par le par. 6(1) de la 
Charte devrait done etre interprets d’une maniere 
qui soit compatible avec la protection generale 
conferee par le droit international. 

[28] La portee etendue de la protection est aussi 
compatible avec le fait que le par. 6(1) de la Charte 
est soustrait a l’application de l’art. 33 : Sauve c. 
Canada (Directeur general des elections), 2002 
CSC 68, [2002] 3 R.C.S. 519, par. 11. De plus, 
les autres droits conferes par l’art. 6 de la Charte, 
plus precisement au par. 6(2), sont assujettis a des 
restrictions expresses prevues dans la disposition 
comme telle, aux par. 6(3) et 6(4). Le fait que le 
par. 6(1) ne soit pas assujetti a ces restrictions 
confirme aussi sa plenitude. 

[29] Enfin, dans Etats-Unis d’Amerique c. 
Cotroni, [1989] 1 R.C.S. 1469, une affaire d’extra- 
dition, la Cour a reconnu que le « rapport etroit qui 
existe entre un citoyen et son pays » commande une 
interpretation liberale d’un droit connexe enonce au 
par. 6(1), a savoir le droit de demeurer au Canada 
(p. 1480). 

[30] Ce qui nous amene aux dispositions portant 
sur le transferement international des detenus. 
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[31] In 1977, Canada and the United States signed 
the Treaty Between Canada and the United States 
of America on the Execution of Penal Sentences, 
Can. T.S. 1978 No. 12, a bilateral treaty to facilitate 
international prisoner transfer between Canada 
and the United States. Under the treaty, offenders 
sentenced to imprisonment in either country may 
be transferred to the country of which they are a 
citizen if the sending state, the receiving state, and 
the offender all provide their consent. 

[32] The application of the treaty is subject to 
a number of conditions set out in art. II: that the 
offence for which the offender was convicted and 
sentenced is one which would also be punishable as 
a crime in the receiving state; that the offender is a 
citizen of the receiving state; that the offence is not 
an offence under immigration laws or military laws; 
that there is at least six months of the offender’s 
sentence remaining to be served; and that no pro¬ 
ceeding by way of an appeal or collateral attack 
upon the conviction or sentence is pending in the 
sending state and the prescribed time for an appeal 
has expired. 


[33] Under art. IV of the treaty, the completion of 
a transferred offender’s sentence is to be carried out 
according to the laws and procedures of the receiv¬ 
ing country, including the application of any pro¬ 
visions for reduction of the term of imprisonment 
by parole, conditional release, or otherwise. 

[34] Pursuant to art. Ill of the treaty, both Canada 
and the United States made a commitment to giving 
legal effect to the treaty within their territory. Ac¬ 
cordingly, in 1978, Parliament adopted the Transfer 
of Offenders Act, S.C. 1977-78, c. 9, which imple¬ 
mented the treaty with the United States as well as 
a similar treaty with Mexico. Under this legislation, 
the Minister was granted an unfettered discretion to 
approve or refuse the transfer of a Canadian citizen. 
Canada has since concluded numerous bilateral 
and multilateral treaties dealing with international 
prisoner transfers. 


[31] En 1977, le Canada et les Etats-Unis ont 
signe le Traite entre le Canada et les Etats-Unis 
d’Amerique sur l’execution des peines imposees 
aux termes du droit criminel, R.T. Can. 1978 n° 12, 
un traite bilateral visant a faciliter le transferement 
international des detenus entre le Canada et les 
Etats-Unis. Aux termes de ce traite, les delinquants 
condamnes a l’emprisonnement dans l’un de ces 
pays peuvent etre transferes dans leur pays de 
citoyennete si le pays d’origine, le pays d’accueil et 
le delinquant vise sont d’accord. 

[32] Le traite s’applique sous reserve de certaines 
conditions enoncees a Part. II: que l’infraction 
pour laquelle le delinquant a ete declare coupable 
et condamne en soit une qui serait aussi punissable 
dans le pays d’accueil; que le delinquant soit un 
citoyen du pays d’accueil; que Pinfraction n’en 
soit pas une aux termes des lois sur Pimmigration 
ou des lois militaires; que le delinquant ait encore 
au moins six mois de peine a subir; et qu’aucune 
procedure sur la declaration de culpabilite ou la 
peine du delinquant entamee par voie d’appel ou 
de moyen indirect ( collateral attack) ne soit en sus- 
pens dans le pays d’origine et que le delai d’appel 
de la declaration de culpabilite ou de la peine du 
delinquant soit expire. 

[33] Aux termes de Part. IV du traite, Pexecution 
de la peine d’un delinquant transfere s’effectue 
selon les lois et regies du pays d’accueil, y compris 
toutes dispositions de reduction de la duree d’empri- 
sonnement par une liberation conditionnelle, une 
liberation sous condition ou autrement. 

[34] En vertu de Part. Ill du traite, le Canada et les 
Etats-Unis se sont engages a donner effet juridique 
au traite sur leur territoire. Par consequent, en 1978, 
le legislateur a adopte la Loi sur le transferement 
des delinquants, S.C. 1977-78, ch. 9, qui assurait 
la mise en oeuvre du traite avec les Etats-Unis ainsi 
que d’un traite semblable conclu avec le Mexique. 
Cette loi a confere au ministre un pouvoir discre- 
tionnaire absolu d’accepter ou de refuser le trans¬ 
ferement d’un citoyen canadien. Depuis, le Canada 
a conclu un grand nombre de traites bilateraux et 
multilateraux concernant le transferement interna¬ 
tional des detenus. 
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[35] In 2004, the Transfer of Offenders Act was 
replaced by the 1TOA. The purpose of the ITOA was 
set out in s. 3 as being: 

... to contribute to the administration of justice and 
the rehabilitation of offenders and their reintegration 
into the community by enabling offenders to serve their 
sentences in the country of which they are citizens or 
nationals. 

[36] The ITOA included several important 
modifications of the legislative scheme, namely new 
provisions setting out the purposes of the legislation 
and a requirement that reasons be provided when 
the Minister’s consent is refused (s. 11(2)). Notably, 
a section was added that listed the factors which 
the Minister must consider in determining whether 
to consent to the transfer of Canadian and foreign 
offenders. 1 


[37] The relevant provisions of the ITOA are 
ss. 8(1) and 10(1) and (2). At the time of Mr. Divito’s 
request, they stated: 

8. (1) The consent of the three parties to a transfer — 
the offender, the foreign entity and Canada — is required. 


10. (1) In determining whether to consent to the 
transfer of a Canadian offender, the Minister shall con¬ 
sider the following factors: 

(a) whether the offender’s return to Canada would 
constitute a threat to the security of Canada; 

(b) whether the offender left or remained outside 
Canada with the intention of abandoning Canada as 
their place of permanent residence; 


1 In 2012, the ITOA was further amended, including the addition 
of “enhanc[ing] public safety” as one of the purposes of the 
Act, by changing “shall” to “may” in ss. 10(1) and 10(2), and 
by adding factors for the Minister to consider in exercising his 
or her discretion under ss. 10(1) and 10(2). These amendments 
were not in force at the time of Mr. Divito’s transfer request. 


[35] En 2004, la Loi sur le transferement des 
delinquants a ete remplacee par la LTID , dont 
l’objet est enonce a l’art. 3 : 

. . . de faciliter V administration de la justice et la 
readaptation et la reinsertion sociale des delinquants en 
permettant a ceux-ci de purger leur peine dans le pays 
dont ils sont citoyens ou nationaux. 

[36] La LTID comprend plusieurs changements 
importants au regime legislatif. Elle comporte 
notamment de nouvelles dispositions etablissant 
l’objet de la loi ainsi qu’une exigence selon laquelle 
le refus de consentement de la part du ministre doit 
etre motive (par. 11(2)). II convient de souligner 
qu’un article a ete ajoute en vue d’enumerer les fac- 
teurs dont le ministre doit tenir compte pour decider 
s’il consent ou non au transferement des delinquants 
canadiens ou etrangers 1 . 

[37] Les dispositions pertinentes de la LTID sont 
les par. 8(1), 10(1) et (2). Au moment de la demande 
de M. Divito, elles etaient ainsi libellees : 

8. (1) Le transferement necessite le consentement 
des trois parties en cause, soit le delinquant, I’entite 
etrangere et le Canada. 


10. (1) Le ministre tient compte des facteurs ci-apres 
pour decider s’il consent au transferement du delinquant 
canadien: 

a) le retour au Canada du delinquant peut constituer 
une menace pour la securite du Canada; 

b) le delinquant a quitte le Canada ou est demeure a 
1’etranger avec l’intention de ne plus considerer le 
Canada comme le lieu de sa residence permanente; 


1 En 2012, la LTID a ete de nouveau modifiee. Un des objets de 
la Loi consiste depuis a « renforcer la securite publique ». Aux 
par. 10(1) et 10(2), le verbe est passe de « tient compte » a « peut 
tenir compte » et des facteurs dont le ministre doit tenir compte 
dans l’exercice du pouvoir discretionnaire que lui conferent les 
par. 10(1) et 10(2) ont ete ajoutes. Ces modifications n’etaient 
pas en vigueur au moment de la demande de transferement de 
M. Divito. 
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(c) whether the offender has social or family ties in 
Canada; and 

(d) whether the foreign entity or its prison system 
presents a serious threat to the offender’s security or 
human rights. 

(2) In determining whether to consent to the transfer 
of a Canadian or foreign offender, the Minister shall con¬ 
sider the following factors: 

(a) whether, in the Minister’s opinion, the offender 
will, after the transfer, commit a terrorism offence or 
criminal organization offence within the meaning of 
section 2 of the Criminal Code; and 

(b) whether the offender was previously transferred 
under this Act or the Transfer of Offenders Act, chapter 
T-15 of the Revised Statutes of Canada, 1985. 

[38] Only ss. 8(1), 10(l)(cz) and 10(2)(a), which 
have been italicized for ease of reference, have 
been challenged by Mr. Divito. The essence of the 
challenge is that these provisions operate in a way 
that violates Mr. Divito’s right to enter Canada 
under s. 6(1) of the Charter, a right he says is auto¬ 
matic once the foreign jurisdiction consents to the 
transfer. 

[39] These provisions provide the Minister with 
a discretion whether to consent to the transfer of 
a Canadian offender. Mr. Divito argues that there 
should be no discretion — once an incarcerated 
citizen’s transfer is consented to by a foreign 
jurisdiction, the citizen’s right to enter under s. 6(1) 
of the Charter requires that the Minister consent. In 
essence, Mr. Divito argues that s. 6(1) includes an 
automatic right to serve a foreign prison sentence in 
Canada if the foreign state consents. His submission 
would result in a positive obligation on Canada to 
administer the sentences imposed upon Canadian 
citizens by foreign jurisdictions. This, in my re¬ 
spectful view, misconstrues what s. 6(1) protects. 


[40] In international law, requiring the return 
of an offender to his or her home state infringes the 


c) le delinquant a des liens sociaux ou familiaux au 
Canada; 

d) l’entite etrangere ou son systeme carceral constitue 
une menace serieuse pour la securite du delinquant ou 
ses droits de la personne. 

(2) II tient compte des facteurs ci-apres pour decider 
s’il consent au transferement du delinquant canadien ou 
etranger: 

a) a son avis, le delinquant commettra, apres son 
transferement, une infraction de terrorisme ou une 
infraction d'organisation criminelle, au sens de 
Tarticle 2 du Code criminel; 

b ) le delinquant a deja ete transfere en vertu de la 
presente loi ou de la Loi sur le transferement des 
delinquants, chapitre T-15 des Lois revisees du 
Canada (1985). 

[38] Seuls les par. 8(1) et al. 10(l)cz) et 10(2)a) 
— qui sont en italique pour plus de commodite — 
ont ete contestes par M. Divito, essentiellement 
parce qu’il estime qu’ils ont pour effet de violer 
son droit d’entrer au Canada garanti par le par. 6(1) 
de la Charte, un droit qui, selon lui, s’applique 
automatiquement des que le pays etranger consent 
au transferement. 

[39] Ces dispositions conferent au ministre le pou- 
voir discretionnaire de consentir ou non au trans¬ 
ferement d’un delinquant canadien. Or, d’apres 
M. Divito, le ministre ne devrait pas jouir de ce 
pouvoir discretionnaire puisque, une fois que le 
pays etranger a consenti au transferement du 
citoyen detenu, le droit de ce citoyen d’entrer au 
Canada garantit par le par. 6(1) de la Charte exige le 
consentement du ministre. Done, essentiellement, 
M. Divito pretend que le par. 6(1) confere le droit 
automatique de purger au Canada une peine infli- 
gee a T etranger si le pays etranger y consent. Si tel 
etait le cas, le Canada aurait done 1’obligation de 
prendre en charge T execution des peines infligees 
aux citoyens canadiens par des pays etrangers. Avec 
egards, cela constitue une interpretation erronee des 
droits proteges par le par. 6(1). 

[40] En droit international, exiger le retour d’un 
delinquant dans son pays d’origine va a l’encontre 
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doctrine of state sovereignty: it violates the terri¬ 
toriality of the criminal law and the exclusive right 
of the state to administer criminal justice: Michal 
Plachta, Transfer of Prisoners under International 
Instruments and Domestic Legislation (1993), at 
pp. 134-49; United Nations Office on Drugs and 
Crime, Handbook on the International Transfer 
of Sentenced Persons (2012), at pp. 14 and 17. 
Accordingly, prior to the implementation of 
bilateral and multilateral treaties for the transfer 
of prisoners, “[i]t was firmly believed that States 
had the authority to enforce the criminal sentences 
of their own courts only, making it impossible 
for them to enforce the sentences of other States” 
(p. 17). In other words, as a matter of international 
law, Canada has no legal authority to require the 
return of a citizen who is lawfully incarcerated by 
a foreign state. 

[41] The question then becomes what effect the 
Treaty Between Canada and the United States of 
America on the Execution of Penal Sentences and 
the ITOA have on an imprisoned citizen’s ability to 
enter Canada for the purpose of serving his or her 
sentence in Canada. 

[42] The Treaty Between Canada and the United 
States of America on the Execution of Penal Sen¬ 
tences and other similar treaties were entered into 
to facilitate the return of offenders serving a penal 
sentence in a foreign country in order to permit 
them to serve the remainder of their sentence in their 
home country. The purpose of these treaties was to 
promote the social rehabilitation and reintegration 
of prisoners by permitting offenders imprisoned 
in a foreign jurisdiction to serve their sentence 
in their home country closer to their families and 
where the culture, language and customs would be 
more familiar: United Nations Office on Drugs and 
Crime, at pp. 9-15; Sylvia Royce, “International 
Prisoner Transfer” (2009), 21 Federal Sentencing 
Reporter 186, at p. 186. 

[43] Underlying the creation of these treaties was 
the understanding that, absent a treaty, Canada was 
without a meaningful legal mechanism to adminis¬ 
ter the sentences imposed upon Canadian citizens 


du principe de la souverainete de l’Etat: cela porte 
atteinte au principe de la territorialite en droit penal 
et au droit exclusif de l’Etat d’administrer la justice 
criminelle : Michal Plachta, Transfer of Prisoners 
under International Instruments and Domestic 
Legislation (1993), p. 134-149; Office des Nations 
Unies contre la drogue et le crime, Handbook on 
the International Transfer of Sentenced Persons 
(2012), p. 14 et 17. Par consequent, avant la mise 
en oeuvre des traites bilateraux et multilateraux 
quant au transferement des detenus, [traduction] 
« [l]es gens croyaient fermement qu’un pays pou- 
vait executer uniquement les peines criminelles 
infligees par ses propres tribunaux, de sorte qu’il 
lui etait impossible d’executer les peines infligees 
par d’autres pays » (p. 17). Autrement dit, en droit 
international, le Canada n’a pas le pouvoir legal 
d ’exiger le retour d’un citoyen qui est legalement 
detenu par un pays etranger. 

[41] II s’agit done de mesurer Teffet du Traite 
entre le Canada et les Etats-Unis d’Amerique sur 
Texecution des peines imposees aux termes du droit 
criminel et celui de la LTID sur la capacite d’un 
citoyen emprisonne a Tetranger d’entrer au Canada 
dans le but d’y purger sa peine. 

[42] Le Traite entre le Canada et les Etats-Unis 
d’Amerique sur Texecution des peines imposees 
aux termes du droit criminel et d’autres traites 
semblables ont ete conclus dans le but de faciliter 
le retour des delinquants qui purgent une peine dans 
un pays etranger afin qu’ils puissent en purger le 
reste dans leur pays d’origine. Ces traites visaient 
a favoriser la readaptation et la reinsertion sociale 
des detenus en permettant aux delinquants empri- 
sonnes a Tetranger de purger leur peine dans leur 
pays d’origine, plus pres de leur famille, et dans un 
endroit oil la culture, la langue et les coutumes leur 
sont plus familieres : Office des Nations Unies contre 
la drogue et le crime, p. 9-15; Sylvia Royce, « Inter¬ 
national Prisoner Transfer » (2009), 21 Federal 
Sentencing Reporter 186, p. 186. 

[43] Ces traites avaient ete conqus sur le fonde- 
ment du fait que, sans eux, le Canada ne disposait 
d’aucun mecanisme juridique utile lui permettant 
de prendre en charge les peines infligees a des 
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who are lawfully incarcerated in a foreign state. 2 
The 1TOA and the treaties it implements provide a 
statutory mechanism to transfer the supervision of 
a prison sentence from a foreign jurisdiction to 
Canada. 

[44] The ITOA requires the consent of the foreign 
jurisdiction since, as a matter of international law, 
Canada has no meaningful legal authority to re¬ 
quire the return of an imprisoned citizen. As the 
provisions of the treaty make clear, the consent of 
the foreign state to transfer an offender is premised 
on Canada undertaking to administer the offend¬ 
er’s foreign sentence. The ITOA and the treaties 
which it implements therefore provide an exception 
to the doctrine of state sovereignty in international 
law: a statutory mechanism under which Canada 
may, in certain circumstances, assume legal obli¬ 
gations towards a foreign state. The ITOA was not 
intended to create a right for Canadian citizens to 
require Canada to administer their foreign sentence. 

[45] The ability of prisoners to serve their sentence 
in Canada is therefore a creation of legislation. 
Independent of the ITOA, there is no right to serve 
a foreign prison sentence in Canada. In my view, 
although the ITOA contemplates a mechanism by 
which a citizen may return to Canada in the limited 
context of continuing incarceration for the purpose 
of serving their foreign sentence, s. 6(1) does not 
confer a right on Canadian citizens to serve their 
foreign sentences in Canada. 

[46] Nor is Cotroni of assistance. La Forest J. 
noted for the majority that “the central thrust of 
s. 6(1) is against exile and banishment, the pur¬ 
pose of which is the exclusion of membership in 
the national community. While I would not wish 
to trivialize the effects of extradition on the indi¬ 
vidual, it is clear that extradition is not directed to 


2 There is also a discretion in s. 31 of the ITOA for the Minister 
to allow the Minister of Foreign Affairs to enter into an 
“administrative arrangement” with a foreign country for the 
transfer of an offender in accordance with the ITOA where no 
treaty mechanism exists. 


citoyens canadiens legalement incarceres dans un 
pays etranger 2 . La LTID et les traites qu’elle met en 
oeuvre prevoient un mecanisme legislatif permettant 
de transferer la surveillance de T execution d’une 
peine d’un pays etranger au Canada. 

[44] La LTID exige le consentement du pays 
etranger puisque, en droit international, le Canada 
n’a pas le pouvoir legal d’exiger le retour d’un 
citoyen emprisonne. Comme il ressort clairement 
du traite, le consentement du pays etranger pour 
transferer un delinquant repose sur le fait que le 
Canada s’engage a prendre en charge la peine du 
delinquant. La LTID et les traites qu’elle met en 
oeuvre prevoient done une exception au principe 
de la souverainete de l'Etat en droit international : 
un mecanisme legislatif permettant au Canada, 
dans certaines circonstances, d’assumer des obliga¬ 
tions legales envers un pays etranger. Ainsi, la 
LTID ne visait pas a creer un droit pour les citoyens 
canadiens d’exiger que le Canada prenne en charge 
leur peine. 

[45] La capacite d’un detenu de purger sa peine 
au Canada est done une creation de la loi. Inde- 
pendamment de la LTID, il n’existe aucun droit 
de purger au Canada une peine d’emprisonnement 
infligee a Tetranger. A mon avis, bien que la LTID 
permette a un citoyen de retourner au Canada dans 
ce but, dans le contexte restreint du maintien en 
detention, le par. 6(1) ne confere pas aux citoyens 
canadiens le droit de purger au Canada les peines 
qui leur ont ete infligees a V etranger. 

[46] Cotroni n’est pas utile non plus. Le juge 
La Forest a souligne au nom des juges majoritaires 
que « [t]out comme les documents internationaux 
et constitutionnels que j’ai mentionnes, le par. 6(1) 
vise a proteger contre l’exil et le bannissement qui 
ont pour objet 1’exclusion de la participation a la 
communaute nationale. Je ne veux pas minimiser 


2 L’article 31 de la LTID confere aussi au ministre le pouvoir dis- 
cretionnaire d’autoriser le ministre des Affaires etrangeres a con- 
clure avec un pays etranger une « entente administrative » sur le 
transferement d’un delinquant en conformite avec la loi, si aucun 
traite n’est applicable. 
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the purpose” (p. 1482). Notably, he also made the 
following particularly relevant concession: 


... it seems to me . . . that the infringement to s. 6(1) 
that results from extradition lies at the outer edges of 
the core values sought to be protected by that provision. 
European authorities . . . make a sharp distinction 
between expulsion and extradition .... [Emphasis added; 
p. 1481.] 

[47] In the case of extradition, the Canadian gov¬ 
ernment permits the removal from Canada of a 
Canadian citizen who has not been convicted, to 
face charges in a foreign jurisdiction. Yet Cotroni 
found this to be only at the outer edges of the s. 6(1) 
right. In the case of a prisoner transfer, the Canadian 
citizen has been convicted in a foreign jurisdiction, 
is lawfully incarcerated there, and is seeking the 
Canadian government’s permission to serve his 
or her foreign sentence in Canada. If the forcible 
removal of a presumed innocent Canadian citizen 
by extradition is at the outer edges of the core values 
sought to be protected by s. 6(1), the request of a 
convicted one to serve a foreign sentence in Canada 
falls off the edge. I have difficulty seeing how 
legislative provisions which facilitate the possibility 
of re-entry for a Canadian citizen lawfully convicted 
in a foreign jurisdiction, are analogous to the forced 
removal of a Canadian citizen by the state. 


[48] The mobility rights in s. 6(1) should be con¬ 
strued generously, not literally, and, absent a literal 
interpretation, I am unable to see how s. 6(1) is 
breached in the circumstances of this case. Canadian 
citizens undoubtedly have a right to enter Canada, 
but Canadian citizens who are lawfully incarcerated 
in a foreign jurisdiction cannot leave their prison, 
let alone leave to come to Canada. What makes the 
entry to Canada possible is the ITOA. But this possi¬ 
bility does not thereby create a constitutionally 
protected right to leave a foreign prison and enter 
Canada whenever a foreign jurisdiction consents to 
the transfer. Nor does it impose a duty on the Can¬ 
adian government to permit all such citizens to serve 


les effets de l’extradition sur l’individu, mais il est 
evident que T extradition ne vise pas cet objet » 
(p. 1482). II importe de le noter, il a aussi fait la 
concession particulierement pertinente qui suit: 

. . . il me semble [. . .] que la violation du par. 6(1) 
qui resulte de 1’ extradition se situe a la limite des 
valeurs fondamentales que cette disposition cherche 
a proteger. Les autorites europeennes [. . .] etablissent 
une distinction nette entre l’expulsion et l’extradition . . . 
[Italiques ajoutes; p. 1481.] 

[47] Dans le cas de l’extradition, le gouvernement 
canadien autorise le renvoi d’un citoyen canadien 
qui se trouve au Canada et qui n’a pas ete declare 
coupable pour qu’il fasse face a des accusations 
dans un pays etranger. Or, selon Cotroni, cette 
situation ne se trouve qu’a la limite du droit vise 
au par. 6(1). Dans le cas du transferement d’un pri- 
sonnier, le citoyen canadien a ete declare coupable 
dans un pays etranger, il y est incarcere legale - 
ment, et il sollicite la permission du gouvernement 
canadien pour etre autorise a purger au Canada cette 
peine infligee a T etranger. Si le renvoi force par 
extradition d’un citoyen canadien presume innocent 
se situe a la limite des valeurs fondamentales que 
vise a proteger le par. 6(1), la demande de celui qui 
est declare coupable pour purger au Canada une 
peine infligee a T etranger bascule au-dela de la 
limite. J’ai de la difficulty a concevoir comment des 
dispositions legislatives qui facilitent la possibility 
du retour d’un citoyen canadien condamne legale- 
ment dans un pays etranger pourraient etre analo¬ 
gues au renvoi force d’un citoyen canadien par l’Etat. 

[48] La liberte de circulation et d’etablissement 
que garantit le par. 6(1) devrait etre interpretee 
genereusement, non litteralement. Or, a moins d’une 
interpretation litterale, je ne vois pas comment il y 
a violation du par. 6(1) dans les circonstances de la 
presente cause. Les citoyens canadiens ont sans 
aucun doute le droit d’entrer au Canada, mais ceux 
qui sont legalement incarceres dans un pays etranger 
ne peuvent pas quitter la prison, encore moins venir 
au Canada. C’est la LTID qui leur permet d’entrer 
au Canada. Cette loi ne cree pas pour autant un 
droit constitutionnellement protege de quitter une 
prison etrangere et d’entrer au Canada des que 
l’entite etrangere consent au transferement. Elle 
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their foreign sentences in Canada. The impugned 
provisions of the ITOA, which make a transfer pos¬ 
sible do not, as a result, represent a breach of s. 6(1). 


[49] What is engaged by these provisions, 
however, is the discretion of the Minister. As this 
Court noted in Canada (Attorney General) v. 
PHS Community Services Society, 2011 SCC 44, 
[2011] 3 S.C.R. 134, at para. 114, “[i]f there is a 
Charter problem, it lies not in the statute but in the 
Minister’s exercise of the power the statute gives 
him”. At its core, Mr. Divito’s argument that the 
Minister must consent to the transfer of a Canadian 
citizen once a foreign state has provided its consent 
calls into constitutional question not the impugned 
provisions, but the way the discretion is exercised. 
This calls for scrutiny of the reasonableness of the 
exercise of discretion, an issue Mr. Divito has not 
appealed to this Court. Notwithstanding that we 
have not been asked to review the reasonableness 
of the Minister’s decision in this case, there is no 
doubt that once a foreign jurisdiction consents to 
a transfer under s. 8(1) of the ITOA, the Minister’s 
discretion under ss. 10(l)(n) and 10(2)(a) is fully 
engaged and must be exercised reasonably, includ¬ 
ing in compliance with relevant Charter values: 
Lake v. Canada (Minister of Justice), 2008 SCC 
23, [2008] 1 S.C.R. 761; Sriskandarajah v. United 
States of America, 2012 SCC 70, [2012] 3 S.C.R. 
609; Dore v. Barreau du Quebec, 2012 SCC 12, 
[2012] 1 S.C.R. 395. As this Court explained in 
Dore, “[o]n judicial review, the question becomes 
whether, in assessing the impact of the relevant 
Charter protection and given the nature of the 
decision and the statutory and factual contexts, the 
decision reflects a proportionate balancing of the 
Charter protections at play” (para. 57). 


[50] A final issue: the Crown argued that the 
appeal was moot because Mr. Divito completed 


n’oblige pas non plus le gouvernement canadien a 
permettre a tous ses citoyens de purger au Canada 
les peines qui leur ont ete infligees a T etranger. Les 
dispositions contestees de la LTID, qui rendent un 
transferement possible, ne constituent done pas une 
violation du par. 6(1). 

[49] Le pouvoir discretionnaire du ministre, lui, 
est cependant touche par ces dispositions. Comme 
la Cour l’a souligne dans Canada (Procureur gene¬ 
ral) c. PHS Community Services Society, 2011 
CSC 44, [2011] 3 R.C.S. 134, par. 114, «’ [s]’il y 
a un probleme lie a la Charte, il ne reside pas dans 
la loi, mais dans l’exercice par le ministre de son 
pouvoir legal ». Essentiellement, Targument de 
M. Divito — selon lequel le ministre doit consentir 
au transferement d'un citoyen canadien si le pays 
etranger y consent — remet en question, sur le 
plan constitutionnel, non pas les dispositions 
contestees, mais la faqon dont le ministre exerce 
son pouvoir discretionnaire. II faut done examiner 
le caractere raisonnable de l’exercice de ce pouvoir, 
une question que M. Divito n’a pas portee en appel 
devant la Cour. Bien que nous ne soyons pas appeles 
a examiner le caractere raisonnable de la decision du 
ministre, en l’espece, il ne fait aucun doute que, une 
fois que le pays etranger consent au transferement 
en application du par. 8(1) de la LTID, le pouvoir 
confere au ministre par les al. 10(l)a) et 10(2)a) 
est entierement applicable et doit etre exerce de 
maniere raisonnable, y compris de maniere a res¬ 
pecter les valeurs pertinentes de la Charte : Lake 
c. Canada (Ministre de la Justice), 2008 CSC 23, 
[2008] 1 R.C.S. 761; Sriskandarajah c. Etats-Unis 
d’Amerique, 2012 CSC 70, [2012] 3 R.C.S. 609; 
Dore c. Barreau du Quebec, 2012 CSC 12, [2012] 1 
R.C.S. 395. Comme la Cour l’a explique dans l’arret 
Dore, « [d]ans le contexte d’une revision judiciaire, 
il s’agit done de determiner si — en evaluant 
T incidence de la protection pertinente offerte par la 
Charte et compte tenu de la nature de la decision et 
des contextes legal et factuel — la decision est le 
fruit d’une mise en balance proportionnee des droits 
en cause proteges par la Charte » (par. 57). 

[50] Une derniere question : le ministere public 
a affirme que T appel etait theorique parce que 
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his American sentence. He has now returned to 
Canada and completed the balance of his Canadian 
sentence. 

[51] The Court nonetheless retains a residual 
discretion to decide the merits of a moot appeal if 
the issues raised are of public importance: Borowski 
v. Canada (Attorney General), [1989] 1 S.C.R. 342; 
R. v. McNeil, 2009 SCC 3, [2009] 1 S.C.R. 66, at 
para. 2. In my view, this is such a case. The issues 
are likely to recur in the future and there is some 
uncertainty resulting from conflicting decisions in 
the Federal Court. 


[52] I would therefore dismiss the appeal and 

answer the constitutional questions as follows: 

(1) Do ss. 10(l)(u) and 10(2)(a), read in conjunction 
with s. 8(1), of the International Transfer of Of - 
fenders Act, S.C. 2004, c. 21, infringe the right 
guaranteed by s. 6(1) of the Canadian Charter of 
Rights and Freedoms ? 

No. 

(2) If so, is the infringement a reasonable limit pre¬ 
scribed by law that can be demonstrably justified 
in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms ? 


It is unnecessary to answer this question. 

The reasons of McLachlin C.J. and LeBel and 
Fish JJ. were delivered by 

LeBel and Fish JJ. — 

I. Introduction 

[53] We have had the benefit of reading the rea¬ 
sons of our colleague. Justice Abella, and agree 
with her proposed disposition of this appeal. With 
respect, however, we cannot share her conclusion 
that the appellant’s mobility rights are not engaged 
in the case at bar. 


M. Divito avait purge la peine prononcee aux Etats- 
Unis. II est revenu au Canada et a purge le reste de 
la peine que le Canada lui avait infligee. 

[51] La Cour conserve neanmoins le pouvoir dis- 
cretionnaire de statuer sur le bien-fonde d’un appel 
theorique si les questions soulevees revetent une 
importance pour le public : Borowski c. Canada 
(Procureur general), [1989] 1 R.C.S. 342; R. c. 
McNeil, 2009 CSC 3, [2009] 1 R.C.S. 66, par. 2. 
A mon avis, c’est le cas en l’espece. Les questions 
peuvent etre de nouveau soulevees a l’avenir et 
une certaine incertitude decoule de decisions 
contradictoires rendues par la Cour federale. 

[52] Je suis done d’avis de rejeter le pourvoi 
et de repondre comme suit aux questions 
constitutionnelles : 

(1) Les alineas 10(l)a) et 10(2)a), lus en conjonction 
avec le par. 8(1), de la Loi sur le transferement inter¬ 
national des delinquants, L.C. 2004, ch. 21, portent- 
ils atteinte au droit garanti par le par. 6(1) de la 
Charte canadienne des droits et libertesl 

Non. 

(2) Dans l’affirmative, cette atteinte constitue-t-elle 
une limite raisonnable prescrite par une regie de 
droit dont la justification peut se demontrer dans le 
cadre d’une societe fibre et democratique suivant 
F article premier de la Charte canadienne des droits 
et libertesl 

11 n’est pas necessaire de trancher cette question. 

Version franc; aise des motifs de la juge en chef 
McLachlin et des juges LeBel et Fish rendus par 

Les juges LeBel et Fish — 

I. Introduction 

[53] Nous avons pris connaissance des motifs de 
notre collegue, la juge Abella, et nous souscrivons 
au dispositif qu’elle propose pour le present pour¬ 
voi. Avec egards, nous ne partageons toutefois pas 
sa conclusion selon laquelle la liberte de circulation 
et d’etablissement dont jouit l’appelant n’est pas en 
cause en l’espece. 
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[54] In our view, when the Minister’s refusal of 
consent constitutes the sole impediment to a Can¬ 
adian citizen’s entry into Canada, this refusal limits 
the citizen’s right to enter Canada guaranteed 
by s. 6(1) of the Canadian Charter of Rights and 
Freedoms. For that reason and the reasons that 
follow, we find that ss. 8(1), 10(l)(a) and 10(2)(a) 
of the International Transfer of Offenders Act, S.C. 
2004, c. 21 (“ ITOA ”), constitute a limitation on the 
rights protected by s. 6(1) of the Charter. We are 
satisfied, however, that this limitation is justified 
under s. 1. 

[55] We adopt our colleague’s summary of the 
facts and thorough review of the legislative history 
of the ITOA and the treaties it implements. We 
also subscribe to her conclusion in respect of the 
mootness argument raised by the Crown. Finally, 
we share our colleague’s view (at paras. 27-29) 
that s. 6(1) should be interpreted generously, in a 
manner that is consistent with the broad protection 
of mobility rights under international law and 
which gives full effect to the provision’s “expansive 
breadth” and “plenitude”. In this regard, see United 
States of America v. Cotroni, [1989] 1 S.C.R. 1469, 
at p. 1480; R. v. Big M Drug Mart Ltd., [1985] 
1 S.C.R. 295, at p. 344; Hunter v. Southam Inc., 
[1984] 2 S.C.R. 145, at p. 156. 


[56] In the two leading cases on s. 6(1) of the 
Charter — Cotroni and Sriskandarajah v. United 
States of America, 2012 SCC 70, [2012] 3 
S.C.R. 609 — this Court found the “core” of s. 6(1) 
to be a protection against exile and banishment, 
or “exclusion of membership in the national com¬ 
munity”: Cotroni, at pp. 1481-82; Sriskandarajah, 
at para. 9. 

II. Section 6(1) of the Charter: Its Core 


[57] The Court thus read the s. 6(1) rights to 
“enter” and “remain in” Canada together. Indeed, 
in considering the extent to which s. 6(1) mobility 
rights are infringed by extradition, the Court 


[54] A notre avis, lorsque seul le refus du ministre 
empeche l’entree d’un citoyen canadien au Canada, 
ce refus restreint le droit de ce dernier que garantit 
le par. 6(1) de la Charte canadienne des droits 
et libertes d’entrer au pays. Pour cette raison et 
pour les motifs qui suivent, nous concluons que le 
par. 8(1) ainsi que les al. 10(l)a) et 10(2)u) de la Loi 
sur le transferement international des delinquants, 
L.C. 2004, ch. 21 (« LTID »), constituent une limite 
aux droits garantis par le par. 6(1) de la Charte. 
Nous sommes toutefois convaincus que cette limite 
est justifiee au sens de Particle premier. 

[55] Nous faisons notres le resume des faits de 
notre collegue ainsi que son examen exhaustif 
de l’historique legislatif de la LTID et des traites 
qu’elle met en oeuvre. Nous souscrivons aussi a 
sa conclusion quant a 1’argument souleve par le 
ministere public relativement au caractere theorique 
du pourvoi. Enfin, nous partageons le point de vue 
exprime par notre collegue (aux par. 27-29) selon 
lequel il faut interpreter genereusement le par. 6(1), 
d’une maniere qui soit coherente avec la protection 
large que confere le droit international a la liberte 
de circulation et qui donne plein effet a la « portee 
etendue » et a la « plenitude » de la disposition. A 
cet egard, voir Etats-Unis d’Amerique c. Cotroni, 
[1989] 1 R.C.S. 1469, p. 1480; R. c. Big M Drug 
Mart Ltd., [1985] 1 R.C.S. 295, p. 344; et Hunter c. 
Southam Inc., [1984] 2 R.C.S. 145, p. 156. 

[56] Dans les deux arrets de principe portant sur le 
par. 6(1) de la Charte — Cotroni et Sriskandarajah 
c. Etats-Unis d’Amerique, 2012 CSC 70, [2012] 
3 R.C.S. 609 —, la Cour a conclu que le par. 6(1) 
vise « fondamentalement » a proteger contre l’exil 
et le bannissement, ou contre « l’exclusion de la 
participation a la communaute nationale » : Cotroni, 
p. 1481-1482; Sriskandarajah, par. 9. 

II. Le paragraphe 6(1) de la Charte : les droits 

fondamentaux qu’il protege 

[57] La Cour a done interprets ensemble les droits 
d’« entrer » et de « demeurer » au Canada prSvus 
au par. 6(1). En effet, en examinant a quel point la 
liberte de circulation et d’Stablissement garantie par 
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specifically contemplated the prospect of an inter¬ 
national prisoner transfer. For instance, in Cotroni, 
at p. 1482, La Forest J. stated: 


An accused may return to Canada following his trial 
and acquittal or, if he has been convicted, after he has 
served his sentence. The impact of extradition on the 
rights of a citizen to remain in Canada appears to me to 
be of secondary importance. In fact, so far as Canada 
and the United States are concerned, a person convicted 
may, in some cases, be permitted to serve his sentence in 
Canada; see Transfer of Offenders Act, S.C. 1977-78, c. 9. 

See also Sriskandarajah, at para. 20. 

[58] It is inconsistent to find that an international 
prisoner transfer has constitutional significance with 
respect to the right to remain in Canada, but does 
not engage the constitutional right to enter Canada. 
Our colleague suggests (at para. 47) that if — as 
was held in Cotroni — extradition lies at the outer 
edges of the core values protected by s. 6(1), an 
international prisoner transfer request “falls off the 
edge”. With respect, Cotroni supports the opposite 
conclusion. The only reason extradition lies so 
far from the “central thrust of s. 6(1) . . . against 
exile and banishment” ( Cotroni , at p. 1482) is the 
prospect of returning to Canada by means of, inter 
alia, an international prison transfer. In other words, 
if the prospect of a prisoner transfer mitigates the 
violence done by extradition to the right to remain 
in Canada, this must be because it enables citizens 
to exercise their right to enter Canada once the 
country demanding the extradition consents to their 
repatriation. 


[59] In our colleague’s view, the issue on this 
appeal is whether the mobility rights guaranteed 
by s. 6(1) of the Charter give Canadian citizens in¬ 
carcerated abroad the right to require Canada to 
administer their foreign prison sentences whenever 


cette disposition est restreinte par 1’extradition, la 
Cour s’est specifiquement penchee sur l’eventualite 
du transferement international de prisonniers. Par 
exemple, a la p. 1482 de Cotroni, le juge La Forest 
a precise que : 

Un accuse peut revenir au Canada suite a son proces et 
a son acquittement ou, s’il a ete reconnu coupable, apres 
avoir purge sa peine. Les repercussions de l’extradition 
sur les droits d’un citoyen de demeurer au Canada me 
paraissent avoir une importance secondaire. En fait, en ce 
qui concerne le Canada et les Etats-Unis. une personne 
reconnue coupable peut, dans certains cas, etre autorisee 
a purger sa peine au Canada; voir Loi sur le transferement 
des delinquants, S.C. 1977-78, chap. 9. 

Voir aussi Sriskandarajah, par. 20. 

[58] II serait incoherent de conclure que le trans¬ 
ferement international d’un prisonnier est important, 
sur le plan constitutionnel, en ce qui concerne le 
droit de demeurer au Canada, mais qu’il ne met pas 
en jeu le droit d’entrer au Canada protege par la 
Constitution. Notre collegue suggere (au par. 47) 
que si — comme il a ete decide dans Cotroni — 
l’extradition se situe a la limite des valeurs fon- 
damentales protegees par le par. 6(1), la demande 
de transferement international d’un prisonnier 
« bascule au-dela de la limite ». En toute deference, 
1’arret Cotroni soutient la conclusion inverse. 
La seule raison pour laquelle l’extradition est 
si eloignee de ce que « [vise] le par. 6(1), [soit] 
proteger contre l’exil et le bannissement » ( Cotroni , 
p. 1482) est, precisement, la perspective d’un retour 
au Canada au moyen, entre autres, d’un trans¬ 
ferement international d’une prison a une autre. 
Autrement dit, l’eventualite du transferement d’un 
prisonnier attenue l’atteinte que porte l’extradition 
au droit de demeurer au Canada, parce qu’elle 
permet aux citoyens d’exercer leur droit d’entrer au 
Canada une fois que le pays qui a requis l’extra¬ 
dition consent a leur rapatriement. 

[59] Selon notre collegue, la question a trancher 
dans le present pourvoi est celle de savoir si la 
liberte de circulation et d’etablissement protegee 
par le par. 6(1) de la Charte donne aux citoyens 
canadiens incarceres a l’etranger le droit d’exiger du 
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the foreign jurisdiction consents to the transfer 
(paras. 3, 44, 45 and 48). 


[60] With respect, framing the issue this way 
unduly constricts the breadth of the mobility rights 
guaranteed under the Charter. A correct inter¬ 
pretation of the right to enter Canada — one in¬ 
formed by the “intimate relation between a citizen 
and his country” ( Cotroni , at p. 1480) — demands 
an acknowledgment that effective exercise of the 
rights conferred by s. 6(1) will often require the 
state’s active cooperation. This is due, in part, 
to the rights’ extraterritorial application and the 
principle of sovereignty of nations: P. W. Hogg, 
Constitutional Law of Canada (5th ed. Supp.), vol. 2, 
at p. 37-41. 

[61] Indeed, Canadian courts have recognized 
that s. 6(1) obliges the state to give effect to its 
citizens’ mobility rights. For instance, in Kamel v. 
Canada (Attorney General), 2009 FCA 21. [2009] 4 
F.C.R. 449, at para. 14, the Federal Court of Appeal 
affirmed Noel J.’s finding that s. 6(1) imposes a 
duty on the state to issue a citizen a Canadian 
passport (2008 FC 338, [2009] 1 F.C.R. 59). At 
paras. 103-4 of his Federal Court decision, Noel J. 
explained the basis of that duty: 


In order for mobility rights respecting travel outside 
Canada to be truly meaningful, it seems to me that more 
is needed than the right to enter or leave, because entering 
means coming back from somewhere, and leaving means 
going to a foreign destination. In both cases, returning 
and leaving imply a foreign destination where a passport 
is required. This mobility right cannot be exercised 
without a passport. 

That is not all, however. By its own actions, the Can¬ 
adian government recognizes and encourages the use of 
passports for travel abroad. 

[62] Similarly, in Abdelrazik v. Canada (Minister 
of Foreign Affairs), 2009 FC 580, [2010] 1 F.C.R. 
267, at para. 152, Zinn J. held that 


Canada qu’il prenne en charge les peines d’empri- 
sonnement infligees a l’etranger des lors que le pays 
etranger consent au transferement (par. 3, 44, 45 
et 48). 

[60] Avec egards, nous estimons que circonscrire 
le debat de la sorte restreint indument l’etendue 
de la liberte de circulation et d’etablissement 
garantie par la Charte. Une interpretation correcte 
du droit d’entrer au Canada — qui tient compte 
du « rapport etroit qui existe entre un citoyen 
et son pays » ( Cotroni, p. 1480) — suppose de 
reconnaitre que l’exercice reel des droits conferes 
par le par. 6(1) exigera souvent la cooperation 
active de l’Etat. Cela decoule, notamment, de 
V application extraterritoriale des droits et du 
principe de la souverainete des nations : P. W. 
Hogg, Constitutional Law of Canada (5 e ed. suppl.), 
vol. 2, p. 37-41. 

[61] En effet, les tribunaux canadiens ont 
reconnu que le par. 6(1) oblige l’Etat a donner effet 
a la liberte de circulation et d’etablissement des 
citoyens. Par exemple, dans Kamel c. Canada 
(Procureur general), 2009 CAF 21, [2009] 4 R.C.F. 
449, par. 14, la Cour d’appel federale a conhrme la 
conclusion du juge Noel selon laquelle le par. 6(1) 
impose une obligation a l’Etat de delivrer un 
passeport a un citoyen canadien (2008 CF 338, 
[2009] 1 R.C.F. 59). Aux paragraphes 103-104 de 
la decision de la Cour federale, le juge Noel a expli- 
que le fondement de cette obligation : 

Pour donner pleine valeur a cette liberte de circulation 
a l’exterieur du Canada, il me semble qu’il faut plus 
qu’entrer ou sortir car pour entrer, ceci veut dire que Ton 
revient de quelque part et que pour sortir, on sort pour se 
rendre vers une destination etrangere. Dans les deux cas, 
le retour et la sortie impliquent une destination etrangere 
ou le passeport est requis. On ne peut pas exercer cette 
liberte de circulation sans passeport. 

Mais il y a plus. En effet, le gouvernement canadien, 
par ses propres agissements, reconnait et encourage 
l’utilisation du passeport pour les voyages a l’etranger. 

[62] De meme, dans Abdelrazik c. Canada (Minis- 
tre des Affaires etrangeres), 2009 CF 580, [2010] 1 
R.C.F. 267, par. 152, le juge Zinn a conclu que : 
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where a citizen is outside Canada, the Government of 
Canada has a positive obligation to issue an emergency 
passport to that citizen to permit him or her to enter 
Canada; otherwise, the right guaranteed by the Gov¬ 
ernment of Canada in subsection 6(1) of the Charter is 
illusory . Where the Government refuses to issue that 
emergency passport, it is a prima facie breach of the 
citizen’s Charter rights unless the Government justifies 
its refusal pursuant to section 1 of the Charter. [Emphasis 
added.] 

[63] Just as neither Kamel nor Abdelrazik were 
about a constitutional right to a passport per se, 
this appeal is not about the right to a prisoner trans¬ 
fer. By its enactment of the ITOA and signature 
of the treaties the ITOA implements. Parliament 
and the Canadian government have recognized 
and encouraged the use of international prisoner 
transfers as a means of enabling Canadian citizens 
incarcerated abroad to enter and remain in Canada. 
The ITOA was precisely designed to safeguard and 
facilitate the exercise of these s. 6(1) rights. As 
stated in s. 3 of the ITOA: 


The purpose of this Act is to contribute to the adminis¬ 
tration of justice and the rehabilitation of offenders and 
their reintegration into the community by enabling of¬ 
fenders to serve their sentences in the country of which 
they are citizens or nationals . 3 

[64] Parliament has crafted a regime whereby 
once the foreign state has consented to a transfer 
— thus removing the practical restrictions on an in¬ 
carcerated citizen’s ability to return to Canada — 
the sole impediment to the exercise of the citizen’s 
s. 6(1) right is the Minister’s discretion. A statutory 
regime that grants a Minister the discretion to 
determine whether or not citizens can exercise their 
Charter-protected right to enter Canada constitutes, 
prima facie, a limit on the s. 6(1) right of the 
citizens in question. 


3 As it read at the relevant time. On March 13, 2012, a number of 
provisions in the ITOA, including s. 3, were amended by the Safe 
Streets and Communities Act, S.C. 2012, c. 1, ss. 135 and 136. 


quand un citoyen se trouve a l’etranger, le gouvernement 
du Canada a 1’obligation positive de lui delivrer un 
passeport d’urgence afin qu’il puisse rentrer au Canada; 
sans cela, le droit que le gouvernement du Canada 

garantit au paragraphe 6(1) de la Charte est illusoire . 

Si le gouvernement refuse de delivrer ce passeport, il 
s’agit d’une atteinte prima facie aux droits que la Charte 
garantit a ce citoyen sauf si le gouvernement justifie son 
refus au regard de Particle premier. [Nous soulignons.] 

[63] Tout comme les arrets Kamel et Abdelrazik 
ne portaient ni Tun ni 1’autre sur un droit cons- 
titutionnel a un passeport en tant que tel, le present 
pourvoi ne porte pas sur le droit au transferement 
d’un prisonnier. En edictant la LTID et en signant 
les traites qu’elle met en oeuvre, le Parlement et le 
gouvernement canadien ont reconnu et encourage 
l’utilisation du transferement international de 
prisonniers incarceres a l’etranger comme moyen 
pour permettre aux citoyens canadiens ainsi incar¬ 
ceres d’entrer et de demeurer au Canada. La LTID 
a ete concue precisement pour sauvegarder les droits 
garantis au par. 6(1) et pour en faciliter l’exercice. 
Comme le precise Tart. 3 de la LTID : 

La presente loi a pour objet de faciliter Padministration 
de la justice et la readaptation et la reinsertion sociale des 
delinquants en permettant a ceux-ci de purger leur peine 
dans le pays dont ils sont citoyens ou nationaux 3 . 

[64] Le Parlement a concu un regime selon lequel, 
des qu’un pays etranger a consenti a un trans¬ 
ferement — supprimant de ce fait les restrictions 
pratiques qui empechent un citoyen incarcere de 
retourner au Canada —, le pouvoir discretionnaire 
du ministre devient le seul obstacle a ce qu’un 
citoyen exerce les droits que lui confere le par. 6(1). 
Un regime legal qui confere a un ministre le pouvoir 
discretionnaire de decider si les citoyens peuvent ou 
non exercer leur droit protege par la Charte d’entrer 
au Canada constitue, prima facie, une limite au 
droit des citoyens garanti par le par. 6(1). 


3 II s’agit de la disposition telle qu’elle etait libellee au moment 
pertinent. Le 13 mars 2012, un certain nombre de dispositions 
de la LTID , dont l’art. 3, ont ete modifiees par la Loi sur la secu¬ 
rity des rues etdes communautes, L.C. 2012, ch. 1, art. 135 et 136. 
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[65] We hasten to add that, in the absence of the 
ITOA and the treaties that it implements, the 
minimum of state action required by s. 32 of the 
Charter for the Charter to apply would not be 
met. Clearly, all citizens abroad cannot rely on their 
Charter- guaranteed right to enter Canada in order 
to demand that the Canadian government actively 
facilitate their repatriation by, for instance, paying 
for their airline tickets. 


[66] Moreover, the greater administrative and fi¬ 
nancial costs occasioned by a prisoner transfer, as 
compared to the issuance of a passport, may be 
relevant at the s. 1 justification stage but are irrel¬ 
evant to the s. 6(1) inquiry. “[T]he guarantees of 
the Charter would be illusory if they could be 
ignored because it was administratively convenient 
to do so”: Singh v. Minister of Employment and 
Immigration , [1985] 1 S.C.R. 177, at p. 218 (per 
Wilson J.). 


[67] Accordingly, we find that ss. 8(1), 10(l)(a) 
and 10(2)(a) of the ITOA constitute a limitation 
on the rights protected by s. 6(1) of the Charter. 
We turn now to consider whether this limitation is 
nonetheless justified under s. 1 of the Charter. 


III. Justification Under Section 1 

[68] To pass constitutional muster under s. 1, the 
impugned provisions must constitute “reasonable 
limits prescribed by law as can be demonstrably 
justified in a free and democratic society”. This 
will be the case where the party invoking s. 1 dem¬ 
onstrates (1) that the infringing provisions relate 
to a pressing and substantial objective, (2) that 
there is a rational connection between the objective 
and the infringement of the right, (3) that the 
chosen means interfere as little as possible with the 
protected right, and (4) that the salutary effects of 
the measures outweigh their deleterious effects: 
R. v. Oakes, [1986] 1 S.C.R. 103; Dagenais v. Can¬ 
adian Broadcasting Corp., [1994] 3 S.C.R. 835, at 
p. 889; Hogg, at pp. 38-17 and 38-18. 


[65] Nous nous empressons d’ajouter que, sans la 
LTID et les traites qu’elle met en oeuvre, il ne serait 
pas satisfait a l’exigence d’un minimum d’action de 
l’Etat pour 1’application de Tart. 32 de la Charte. 
Manifestement, tous les citoyens qui se trouvent a 
l’etranger ne peuvent pas se fonder sur la liberte qui 
leur est garantie par la Charte d’entrer au Canada 
pour exiger du gouvernement canadien qu'il faci- 
lite activement leur rapatriement, par exemple, en 
payant leurs billets d’avion. 

[66] En outre, le cout administratif et financier 
accru qu’engendre le transferement d’un prison- 
nier, comparativement a celui de la delivrance d’un 
passeport, peut etre pertinent a l’etape de Tanalyse 
de la justification visee a T article premier, mais il 
ne Test pas dans le cadre de l’examen fonde sur 
le par. 6(1). « Les garanties de la Charte seraient 
[. . .] illusoires s'il etait possible de les ignorer pour 
des motifs de commodite administrative » : Singh c. 
Ministre de I’Emploi et de ITmmigration, [1985] 1 
R.C.S. 177, p. 218 (la juge Wilson). 

[67] En consequence, nous concluons que le 
par. 8(1) et les al. 10(l)a) et 10(2)a) de la LTID 
constituent une limite aux droits garantis par le 
par. 6(1) de la Charte. Nous nous penchons main- 
tenant sur la question de savoir si cette limite est 
neanmoins justifiee au sens de Tarticle premier de 
la Charte. 

III. Justification au sens de T article premier 

[68] Pour qu’elles soient jugees constitutionnelles 
au regard de T article premier, les dispositions 
contestees doivent constituer des « limites qui 
soient raisonnables et dont la justification puisse 
se demontrer dans le cadre d’une societe libre et 
democratique ». Ce sera le cas si la partie qui 
invoque T article premier demontre (1) que les 
regies de droit contestees visent un objectif urgent 
et reel, (2) qu’il existe un lien rationnel entre cet 
objectif et l’atteinte portee au droit en question, 
(3) que le moyen choisi porte le moins possible 
atteinte au droit protege et (4) que les effets bene- 
fiques de la mesure prise l’emportent sur ses effets 
prejudiciables : R. c. Oakes, [1986] 1 R.C.S. 103; 
Dagenais c. Societe Radio-Canada, [1994] 3 R.C.S. 
835, p. 889; Hogg, p. 38-17 et 38-18. 
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[69] For the following reasons, we believe that 
ss. 8(1), 10(l)(a) and 10(2)(n) of the 1TOA satisfy 
this standard of justification. 

[70] It is important to note, at the outset, that the 
issue here is not whether the respondent Minister’s 
discretion was reasonably exercised in this case 
in light of the appellant’s Charter rights. The 
appellant expressly abandoned his argument on the 
reasonableness of the Minister’s decision before 
the Court of Appeal and did not raise it before 
this Court: 2011 FCA 39, [2012] 4 F.C.R. 31, at 
paras. 14 and 71 (per Mainville J.A.); para. 74 (per 
Nadon J.A.). 


[71] At the time of the Minister’s decision in the 
present case, ss. 10(l)(a) and 10(2)(a) of the ITOA 
provided: 

10. (1) In determining whether to consent to the 
transfer of a Canadian offender, the Minister shall con¬ 
sider the following factors: 

(a) whether the offender’s return to Canada would 
constitute a threat to the security of Canada; 


(2) In determining whether to consent to the transfer 
of a Canadian or foreign offender, the Minister shall 
consider the following factors: 

(a) whether, in the Minister’s opinion, the offender 
will, after the transfer, commit a terrorism offence or 
criminal organization offence within the meaning of 
section 2 of the Criminal Code; 

[72] There is no dispute that ensuring the security 
of Canada and the prevention of offences related 
to terrorism and organized crime are pressing and 
substantial objectives. 

[73] The appellant contends, however, that there 
is no rational link between the Minister’s discretion 
to refuse a transfer on the basis of the factors set 
out in ss. 10(l)(a) and 10(2)(a) of the ITOA and 
the pressing and substantial objectives of the im¬ 
pugned provisions. He submits two arguments 
to this end: first, that the Minister’s discretionary 


[69] Pour les motifs qui suivent, nous sommes 
d’avis que le par. 8(1) et les al. 10(l)a) et 10(2)a) de 
la LT1D satisfont a cette norme de justification. 

[70] II importe de noter, des le depart, que la ques¬ 
tion en litige dans le present appel n ’est pas celle 
du caractere raisonnable, en I’espece , de l’exer- 
cice de son pouvoir discretionnaire par le ministre 
intime compte tenu des droits de 1’appelant garantis 
par la Charte. En effet, l’appelant a expressement 
abandonne son moyen fonde sur la raisonnabilite 
de la decision du ministre devant la Cour d’appel et 
ne l’a pas invoque devant la Cour : 2011 CAF 39, 
[2012] 4 R.C.F. 31, par. 14 et 71 (le juge Mainville); 
par. 74 (le juge Nadon). 

[71] Au moment ou le ministre a pris sa decision 
dans la presente affaire, les al. 10(l)a) et 10(2)o) de 
la LTID etaient ainsi libelles : 

10. (1) Le ministre tient compte des facteurs ci-apres 
pour decider s’il consent au transferement du delinquant 
canadien : 

a) le retour au Canada du delinquant peut constituer 

une menace pour la securite du Canada; 


(2) II tient compte des facteurs ci-apres pour decider 
s’il consent au transferement du delinquant canadien ou 
etranger : 

a) a son avis, le delinquant commettra, apres son 
transferement, une infraction de terrorisme ou une 
infraction d’organisation criminelle, au sens de 
Particle 2 du Code criminel; 

[72] Nul ne conteste que le fait d’assurer la secu¬ 
rite du Canada et de prevenir les infractions de ter¬ 
rorisme ou d’organisation criminelle constitue des 
objectifs urgents et reels. 

[73] Toutefois, l’appelant soutient qu’il n’y a pas 
de lien rationnel entre le pouvoir discretionnaire 
confere au ministre de refuser un transferement en 
se fondant sur les facteurs enonces aux al. 10(l)a) 
et 10(2)n) de la LTID et les objectifs urgents et 
reels vises par les dispositions contestees. II fait 
valoir deux arguments pour etayer son point de 
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power does no more than delay the citizen’s return 
to Canadian soil; second, that the legislation’s 
pressing and substantial objectives would be better 
served by Canada taking charge of the sentence. In 
our view, neither argument can succeed. 


[74] We agree that considering security risks that 
may arise only upon an offender’s release is not 
rationally connected to the objectives of the im¬ 
pugned provisions since, once liberated abroad, 
Canadian citizens can enter Canada simply by 
proving their status at the border. But considering 
risks that could arise during incarceration is not 
“arbitrary, unfair or based on irrational consider¬ 
ations”: Oakes, at p. 139. This distinction was 
highlighted by the respondent, at para. 94 of its 
factum; 


[TRANSLATION] The Minister’s decision relates to the 
management of the sentence and to the place where it 
will be served, bearing in mind that the offender will be 
able to return to Canada once his sentence has been 
served. It is therefore perfectly logical that what the 
Minister must consider relates to the risks the offender’s 
return to Canada would entail at the time of the transfer 
request rather than to those it would entail, if any remain, 
once the sentence has been served. [Emphasis added.] 

[75] The challenged factors must be interpreted 
contextually and in a manner consistent with the 
purpose of the ITOA. Phrases such as “whether the 
offender’s return” (s. 10(l)(n)) and “after the trans¬ 
fer” (s. 10(2)(a)) may be wide in the abstract, but 
they “are more or less elastic, and admit of 
restriction or expansion to suit the subject-matter. 
. . . [I]t is necessary to give them the meaning 
which best suits the scope and object of the stat¬ 
ute without extending to ground foreign to the 
intention”: R. Wilson and B. Galpin, eds., Maxwell 
on the Interpretation of Statutes (11th ed. 1962), at 
pp. 58-59, quoted in McKay v. The Queen, [1965] 
S.C.R. 798, at p. 803. See also M & D Farm Ltd. 
v. Manitoba Agricultural Credit Corp., [1999] 2 
S.C.R. 961, at para 25; R. Sullivan, Sullivan on the 
Construction of Statutes (5th ed. 2008), at pp. 284-87. 


vue : premierement, il pretend que le pouvoir dis- 
cretionnaire du ministre ne fait que retarder le 
retour du citoyen au Canada; deuxiemement, il 
soutient que les objectifs urgents et reels vises par 
la loi seraient mieux servis si le Canada se chargeait 
de la peine. A notre avis, ni Tun ni Tautre de ces 
arguments n’est bien fonde. 

[74] Certes, si seuls les risques lies a la securite 
qui pourraient survenir lors de la liberation d’un 
delinquant etaient pris en compte, cela n’aurait pas 
de liens rationnels avec les objectifs des disposi¬ 
tions contestees puisque, une fois liberes a l'etran- 
ger, les citoyens canadiens peuvent entrer au pays 
uniquement en prouvant leur statut a la frontiere. 
Cependant, le fait de considerer les risques qui 
pourraient survenir durant Tincarceration n’est 
« ni arbitrair[e], ni inequitable], ni fond[e] sur 
des considerations irrationnelles » : Oakes, p. 139. 
Cette distinction a ete soulignee par T intime au 
par. 94 de son memoire : 

La decision du ministre vise la gestion de la peine et 
l’endroit ou elle sera purgee, tout en etant conscient (sic) 
que le delinquant peut revenir au Canada a l’echeance 
de sa peine. Consequemment, il est tout a fait logique que 
la reflexion du ministre porte sur les risques que pre¬ 
sente, au moment de la demande de transferement, le 
retour du delinquant au Canada, plutot que sur les ris¬ 
ques, s’il en subsiste, au moment de l’echeance de sa 
peine. [Nous soulignons.] 

[75] Il faut interpreter les facteurs contestes d’une 
maniere qui soit teleologique et coherente avec 
l’objectif de la LTID. Des propositions telles « le 
retour [...] peut constituer » (al. lO(l)o)) et « apres 
son transferement » (al. 10(2)a)) peuvent avoir une 
large portee dans l’abstrait, mais elles [traduction] 
« sont plus ou moins elastiques, et elles sont res- 
treintes ou etendues selon le sujet. [. . .] [I]l est 
necessaire de leur donner le sens qui convient le 
mieux a la portee et a l’objet de la loi sans etendre 
ce sens au point qu’il ne corresponde plus a l’inten- 
tion » : R. Wilson et B. Galpin, dir.. Maxwell on the 
Interpretation of Statutes (ll e ed. 1962), p. 58-59, 
cite dans McKay c. The Queen, [1965] R.C.S. 798, 
p. 803. Voir aussi M & D Farm Ltd. c. Societe du 
credit agricole du Manitoba, [1999] 2 R.C.S. 961, 
par. 25; R. Sullivan, Sullivan on the Construction of 
Statutes (5 e ed. 2008), p. 284-287. 
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[76] Manifestly, the factors set out in s. 10(l)(n) 
and s. 10(2)(a) relate to risks that arise upon the 
transfer of offenders, before their release. Denying 
a prisoner transfer request based on security risks 
that may arise only after an offender’s release 
would be an unreasonable exercise of discretion 
grounded in an erroneous interpretation of the 
ITOA. A Minister’s exercise of discretion in such 
an unreasonable manner, however, does not render 
the factors themselves irrational. Properly under¬ 
stood, the factors and the Minister’s discretion are 
rationally connected to Parliament’s pressing and 
substantial objectives. 


[77] Moreover, the pressing and substantial 
objectives of the impugned provisions would not be 
better served in all cases by Canada taking charge 
of the sentence. As Mainville J.A. explained in his 
concurring reasons in the court below: 

... I do not find it irrational for Parliament to empower 
the Minister to refuse the transfer of a convicted terrorist 
if it is reasonable to believe that the incarceration of that 
terrorist in Canada would result in retaliatory terrorist 
attacks on Canadian citizens. Likewise, I do not find 
it irrational for Parliament to empower the Minister to 
refuse the transfer of an international drug cartel kingpin 
if it is reasonable to believe that such a transfer would 
result in attacks on Canadian prison guards or would 
facilitate the criminal operations of that offender or of 
his criminal organization. These are clear cases [where] 
the Minister could properly refuse a transfer to Canada, 
[para. 56] 


[78] Given that in some cases the objectives of the 
ITOA would be served by refusing a transfer based 
on the factors set out in ss. 10(l)(a) and 10(2)(a), 
the Minister’s discretion to consider these factors 
on a case-by-case basis is rationally connected to 
the pressing and substantial objectives of these 
provisions. 


[76] Manifestement, les facteurs enonces aux 
al. 10(l)a) et 10(2)a) ont trait a des risques qui 
surviennent a l’occasion du transferement de delin- 
quants, avant leur liberation. Refuser la demande 
de transferement d’un prisonnier en raison de ris¬ 
ques pour la securite qui pourraient se concretiser 
uniquement apres la liberation du delinquant cons- 
tituerait un exercice deraisonnable du pouvoir dis¬ 
cretionnaire fonde sur une interpretation erronee 
de la LT1D. Cela dit, l’exercice aussi deraisonnable 
par un ministre de son pouvoir discretionnaire 
ne rend pas les facteurs, eux-memes, irrationnels. 
Interpretes correctement, les facteurs et le pouvoir 
discretionnaire du ministre ont un lien rationnel 
avec les objectifs urgents et reels poursuivis par le 
Parlement. 

[77] En outre, les objectifs urgents et reels des 
dispositions contestees ne seraient pas mieux servis 
dans tous les cas si le Canada prenait les peines 
en charge. Comme le juge Mainville de la Cour 
d’appel l’a explique dans ses motifs concurrents en 
l’espece : 

Je ne crois pas qu’il soit irrationnel pour le Parlement 
d’autoriser le ministre a refuser le transferement d’un 
terroriste reconnu coupable s’il est raisonnable de croire 
que 1’incarceration de ce terroriste au Canada pourrait se 
traduire par des attaques terroristes de represailles visant 
les citoyens canadiens. De meme, je ne crois pas qu’il 
soit irrationnel pour le Parlement d’autoriser le ministre a 
refuser le transferement d’un baron de la drogue operant 
dans le cadre de cartels internationaux s’il est raisonnable 
de croire que ce transferement pourrait se traduire par 
des attaques a l’endroit de gardiens de prison au Canada 
ou faciliter les activites criminelles de ce de'linquant 
ou de son organisation criminelle. II m’apparait qu’en 
pareil cas, le ministre pourrait a bon droit refuser le 
transferement au Canada, [par. 56] 

[78] Puisque, dans certains cas, refuser le trans¬ 
ferement en se fondant sur les facteurs enonces aux 
al. 10(l)a) et 10(2)a) servirait les objectifs de la 
LTID, le pouvoir discretionnaire du ministre de 
tenir compte de ces facteurs au cas par cas est lie 
rationnellement aux objectifs urgents et reels vises 
par ces dispositions. 
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[79] In addition, at least in some cases, refusing a 
transfer based on the challenged factors will be the 
sole — and therefore the most minimally impairing 
— alternative open to the Minister. In light of both 
the binary nature of the Minister’s decision and 
the citizen’s continued incarceration, it is difficult 
to conceive of a less drastic means of achieving 
Parliament’s protective purpose. 

[80] Finally, in our view, the impugned provisions 
are proportionate in their effect — that is, their 
effects do “not so severely trench on individual or 
group rights that the legislative objective, albeit 
important, is nevertheless outweighed by the 
abridgment of rights”: R. v. Edwards Books and Art 
Ltd., [1986] 2 S.C.R. 713, at p. 768. 

[81] The beneficial effects of permitting the 
Minister to consider threats to Canadian security 
and threats of terrorism or organized crime in de¬ 
ciding whether to permit a transfer are, as the re¬ 
spondent asserts, [translation] “self-evident” 
(R.F., at para. 106). 

[82] To the extent that the impugned provisions 
engage the rights guaranteed by s. 6(1) of the 
Charter, they — like extradition — “life] at the 
outer edges of the core values [being] protected 
by [s. 6(1)]”: Cotroni, at p. 1481. Again, as 
Mainville J.A. put it: 

These offenders have committed offences in foreign 
jurisdictions. Barring exceptional circumstances, there 
is nothing unfair or unreasonable in the fact that these 
offenders are subject to the incarceration systems of 
the foreign jurisdictions in which they committed their 
offences. Canada’s entire extradition system is in fact 
based on this premise, [para. 63] 

[83] The prejudicial effect of a transfer refusal 
on the mobility rights of Canadian citizens incar¬ 
cerated abroad is further palliated by the fact 
that the citizens in question will be able to enter 
Canada after serving their sentences in the foreign 
jurisdiction. 


[79] De plus, du moins dans certains cas, le 
ministre n’aura d’autre choix que de refuser le 
transferement sur le fondement des facteurs con- 
testes — ce qui constituera done la solution la moins 
attentatoire. A la lumiere tant de la nature binaire 
de la decision du ministre et de T incarceration du 
citoyen qui se poursuit, il est difficile de concevoir 
un moyen moins drastique d’atteindre l’objectif de 
protection vise par le Parlement. 

[80] Finalement, nous sommes d’avis que les 
dispositions contestees ont un effet proportionnel 
— e’est-a-dire que leurs effets « [n’empietent pas] 
sur les droits individuels ou collectifs au point 
que l’objectif legislatif, si important soit-il, soit 
neanmoins supplante par l’atteinte aux droits » : R. 
c. Edwards Books and Art Ltd., [1986] 2 R.C.S. 
713, p. 768. 

[81] Les effets benefiques de 1’ autorisation don- 
nee au ministre de tenir compte des menaces a la 
securite des Canadiens ainsi que des menaces pro- 
ferees par des terroristes ou par le crime organise 
lorsqu’il decide s’il autorise un transferement sont, 
comme l’affirme l’intime, « evidents »(m.i., par. 106). 

[82] Dans la mesure ou les dispositions contestees 
mettent en cause les droits garantis par le par. 6(1) 
de la Charte, tout comme 1’extradition, elles « se 
situefnt] a la limite des valeurs fondamentales que 
[protege le par. 6(1)] » : Cotroni, p. 1481. Encore 
une fois, comme l’affirme le juge Mainville : 

Ces delinquants ont commis des infractions dans un 
pays etranger. A moins de circonstances exceptionnelles, 
le fait que ces delinquants soient assujettis au regime 
d’incarceration du pays dans lequel ils ont commis les 
infractions n’a rien d’injuste ou de deraisonnable. Le 
regime canadien d’extradition dans son entier est en fait 
fonde sur ce principe. [par. 63] 

[83] II est en outre pallie a Teffet prejudiciable 
d’un refus de transferement sur la liberte de circu¬ 
lation des citoyens canadiens incarceres a 1’etran¬ 
ger par le fait que les citoyens en question pourront 
entrer au Canada apres avoir purge leur peine a 
T etranger. 
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[84] We conclude that ss. 8(1), 10(l)(a) and 
10(2)(a) of the ITOA constitute a reasonable limit 
on the mobility rights of Canadian citizens incar¬ 
cerated abroad. 

IV. Ministerial Discretion 

[85] The Minister’s discretion to grant or refuse 
prisoner transfer requests under the ITOA is broad 
and flexible. A large measure of deference is appro¬ 
priate in the circumstances, given the complex so¬ 
cial and political problems being tackled, such as 
security and terrorism: Kamel (F.C.A.), at paras. 57- 
59; Cotroni, at p. 1489; Lake v. Canada (Minister 
of Justice), 2008 SCC 23, [2008] 1 S.C.R. 761, at 
paras. 37-39. 

[86] Each individual decision by the Minister 
must nonetheless respect the governing principles 
of administrative law and, of course, remains sub¬ 
ject to judicial review. Moreover, the Minister’s 
discretion must be exercised with due regard for the 
s. 6(1) Charter rights at stake: Dore v. Barreau du 
Quebec, 2012 SCC 12, [2012] 1 S.C.R. 395. 

[87] But, as we indicated above, the appellant no 
longer challenges the reasonableness of the Min¬ 
ister’s decision in this case. In these circumstances, 
we need not consider whether the Minister’s dis¬ 
cretion was properly exercised. 

V. Conclusion 

[88] Accordingly, we would dismiss the appeal 
and answer the constitutional questions as follows: 

(1) Do ss. 10(l)(a) and 10(2)(a), read in conjunction 
with s. 8(1), of the International Transfer of Of - 
fenders Act, S.C. 2004, c. 21, infringe the right 
guaranteed by s. 6(1) of the Canadian Charter of 
Rights and Freedoms ? 


[84] Nous concluons que le par. 8(1) et les 
al. 10(l)a) et 10(2)a) de la LTID constituent des 
limites raisonnables au droit de circulation des 
citoyens canadiens incarceres a l’etranger. 

IV. Le pouvoir discretionnaire du ministre 

[85] Le pouvoir discretionnaire confere au 
ministre d’accueillir ou de rejeter les demandes de 
transferement de prisonniers en application de la 
LTID est large et souple. Dans les circonstances, 
il convient de faire preuve d’une grande deference 
compte tenu des problemes sociaux et politiques 
complexes en jeu, tels ceux de la securite et du 
terrorisme : Kamel (C.A.F.), par. 57-59; Cotroni, 
p. 1489; Lake c. Canada (Ministre de la Justice), 
2008 CSC 23, [2008] 1 R.C.S. 761, par. 37-39. 

[86] Chaque decision du ministre doit neanmoins 
respecter les principes qui regissent le droit admi- 
nistratif et, bien sur, reste sujette a un controle 
judiciaire. De plus, le pouvoir discretionnaire du 
ministre doit etre exerce en tenant dument compte 
des droits en cause proteges par le par. 6(1) de la 
Charte : Dore c. Barreau du Quebec, 2012 CSC 12, 
[2012] 1 R.C.S. 395. 

[87] Cela dit, comme nous l’avons indique prece- 
demment, 1’ appelant ne conteste plus le caractere 
raisonnable de la decision du ministre en l’espece. 
Dans les circonstances, nous n’avons pas a decider 
si le ministre a judicieusement exerce son pouvoir 
discretionnaire. 

V. Conclusion 

[88] En consequence, nous sommes d’avis de 
rejeter le pourvoi et de repondre comme suit aux 
questions constitutionnelles : 

(1) Les alineas 10(l)a) et 10(2)a), lus en conjonction 
avec le par. 8(1), de la Loi sur le transferement 
international des delinquants, L.C. 2004, ch. 21, 
portent-ils atteinte au droit garanti par le par. 6(1) de 
la Charte canadienne des droits et libertesl 


Yes. 


Oui. 
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(2) If so, is the infringement a reasonable limit pre¬ 
scribed by law that can be demonstrably justified 
in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms ? 


Yes. 

Appeal dismissed. 
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(2) Dans l’affirmative, cette atteinte constitue-t-elle 
une limite raisonnable prescrite par une regie de 
droit dont la justification peut se demontrer dans le 
cadre d’une societe libre et democratique suivant 
F article premier de la Charte canadienne des droits 
et libertesl 

Oui. 

Pourvoi rejete. 
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D appeared before a judge of the Superior Court 
of Quebec on behalf of a client. In the course of D’s 
argument, the judge criticized D. In his written reasons 
rejecting D’s application, the judge levied further criti¬ 
cism, accusing D of using bombastic rhetoric and hyper¬ 
bole, of engaging in idle quibbling, of being impudent 
and of doing nothing to help his client discharge his 
burden. D then wrote a private letter to the judge calling 
him loathsome, arrogant and fundamentally unjust, and 
accusing him of hiding behind his status like a coward, 
of having a chronic inability to master any social skills, 
of being pedantic, aggressive and petty, and of having 
a propensity to use his court to launch ugly, vulgar and 
mean personal attacks. 


The Assistant Syndic of the Barreau du Quebec 
filed a complaint against D based on that letter alleg¬ 
ing that D had violated art. 2.03 of the Code of ethics 
of advocates, which states that the conduct of advocates 
“must bear the stamp of objectivity, moderation and 
dignity”. The Disciplinary Council of the Barreau du 
Quebec found that the letter was likely to offend, rude 
and insulting, that the statements had little expressive 
value, and that the judge’s conduct, which resulted in a 
reprimand from the Canadian Judicial Council, could 
not be relied on as justification for it. The Council 
rejected D’s argument that art. 2.03 violated s. 2(b) of 
the Canadian Charter of Rights and Freedoms, find¬ 
ing that the limitation on freedom of expression was 
reasonable. Based on the seriousness of D’s conduct, 
the Council reprimanded D and suspended his ability 
to practice law for 21 days. On appeal to the Tribunal 
des professions, D abandoned his constitutional chal¬ 
lenge to the specific provision, arguing instead that the 
sanction itself violated his freedom of expression. The 
Tribunal found that D had exceeded the objectivity, 
moderation and dignity expected of him and that the 
decision to sanction D was a minimal restriction on his 
freedom of expression. On judicial review, the Superior 
Court of Quebec upheld the decision of the Tribunal. 


Before the Quebec Court of Appeal, D no longer 
appealed the actual sanction of 21 days, challenging 
only the decision to reprimand him as a violation of 
the Charter. The Court of Appeal applied a full Oakes 
analysis under s. 1 of the Charter and upheld the 


D a comparu devant un juge de la Cour superieure 
du Quebec pour le compte de son client. Au cours de 
la plaidoirie de D, le juge a formule des critiques a 
l’egard de ce dernier. Dans les motifs ecrits par lesquels 
il a rejete la requete presentee par D, le juge a formule 
d’autres critiques a l’egard de D, l’accusant de faire de 
la rhetorique ronflante et de l’hyperbole, de se perdre 
en arguties sans fondement, de faire preuve d’outrecui- 
dance et de n’avoir rien fait pour assister son client a se 
decharger de son fardeau. D a adresse une lettre privee 
au juge, dans laquelle il le decrit comrne un etre exe¬ 
crable, arrogant et foncierement injuste et l’accuse de se 
cacher lachement derriere son statut, d’etre chronique- 
ment incapable de maitriser quelque aptitude sociale, 
d’adopter un comportement pedant, hargneux et mes- 
quin et de demontrer une propension a se servir de sa 
tribune pour s’adonner a des attaques personnelles mes- 
quines, repoussantes et vulgaires. 

Le syndic adjoint du Barreau du Quebec a formule 
une plainte contre D fondee sur cette lettre. Selon la 
plainte, D avait contrevenu a l’art. 2.03 du Code de 
deontologie des avocats, qui enonce que la conduite de 
l’avocat « doit etre empreinte d’objectivite, de modera¬ 
tion et de dignite ». Le Comite de discipline du Barreau 
du Quebec a conclu que la lettre de D etait de nature 
a choquer et constituait des propos grossiers et inju- 
rieux, que les propos de l’avocat n’avaient que peu de 
valeur sur le plan expressif et que D ne pouvait invo- 
quer la conduite du juge — qui avait ecope pour sa part 
d’une reprimande du Conseil canadien de la magistra- 
ture — pour justifier la lettre. Le Comite de discipline 
a rejete l’argument de D selon lequel l’art. 2.03 violerait 
l’al. 2b) de la Cliarte canadienne des droits et liber- 
tes, concluant que la restriction a la liberte d’expres- 
sion etait raisonnable. Estimant que le manquement de 
D a son obligation etait grave, le Comite de discipline 
a reprimande ce dernier et a suspendu son droit de pra¬ 
tique durant 21 jours. Dans l’appel interjete devant le 
Tribunal des professions, D a abandonne la contestation 
constitutionnelle de la disposition pertinente, faisant 
plutot valoir que sa liberte d’expression etait brimee par 
la reprimande elle-meme. Le Tribunal etait d’avis que D 
n’avait pas fait preuve de l’objectivite, de la moderation 
et de la dignite qu’on attendait de lui et que la decision 
de lui infliger une sanction constituait une restriction 
minimale a la liberte d’expression de D. A l’issue d’une 
revision judiciaire, la Cour superieure du Quebec a 
maintenu la decision du Tribunal. 

Devant la Cour d’appel du Quebec, D appelait, non 
plus de la suspension de son droit de pratique durant 21 
jours, rnais de la decision de le reprimanded qu’il consi- 
derait comme une violation de la Charte. Au terme 
d’une analyse complete fondee sur l’article premier de 


2012 SCC 12 (Can LI I) 



[2012] 1 R.C.S. 


DORE C. BARREAU DU QUEBEC 


397 


reprimand. It found that D’s letter had limited impor¬ 
tance compared to the values underlying freedom of 
expression, that the Council’s decision had a rational 
connection to the important objective of protecting the 
public and that the effects of the decision were propor¬ 
tionate to its objectives. 


Held'. The appeal from the result should be dis¬ 
missed. 

To determine whether administrative decision¬ 
makers have exercised their statutory discretion in 
accordance with Charter protections, the review should 
be in accordance with an administrative law approach, 
not a s. 1 Oakes analysis. The standard of review is rea¬ 
sonableness. 

In assessing whether a law violates the Charter, we 
are balancing the government’s pressing and substan¬ 
tial objectives against the extent to which they inter¬ 
fere with the Charter right at issue. If the law interferes 
with the right no more than is reasonably necessary to 
achieve the objectives, it will be found to be proportion¬ 
ate, and, therefore, a reasonable limit under s. 1. But in 
assessing whether an adjudicated decision violates the 
Charter, we are engaged in balancing somewhat differ¬ 
ent but related considerations, namely, has the decision¬ 
maker disproportionately, and therefore unreasonably, 
limited a Charter right. In both cases, we are looking 
for whether there is an appropriate balance between 
rights and objectives, and the purpose of both exercises 
is to ensure that the rights at issue are not unreasonably 
limited. 


There is nothing in the administrative law approach 
which is inherently inconsistent with the strong protec¬ 
tion of the Charter's guarantees and values. An admin¬ 
istrative law approach recognizes that administrative 
decision-makers are both bound by fundamental values 
and empowered to adjudicate them, and that adminis¬ 
trative discretion is exercised in light of constitutional 
guarantees and the values they reflect. An administra¬ 
tive decision-maker exercising a discretionary power 
under his or her home statute, has, by virtue of exper¬ 
tise and specialization, particular familiarity with the 
competing considerations at play in weighing Charter 
values and will generally be in the best position to con¬ 
sider the impact of the relevant Charter guarantee on 
the specific facts of the case. Under a robust conception 


cette derniere et executee suivant le modele enonce dans 
l’arret Oakes, la Cour d’appel a confirme la reprimande. 
Elle a conclu que la lettre de D revetait une impor¬ 
tance limitee par rapport aux valeurs sous-jacentes a la 
liberte d’expression, que la decision du Comite avait un 
lien rationnel avec l’important objectif que constitue la 
protection du public et que la decision avait des effets 
proportionnels aux objectifs qu’elle visait. 

Arret : Le pourvoi quant a Tissue est rejete. 

Pour determiner si les decideurs administratifs ont 
exerce le pouvoir discretionnaire que leur confere la loi 
en s’assurant de proteger les droits vises par la Charte, 
il faut effectuer la revision selon la demarche ressortis- 
sant au droit administratif, et non selon l’analyse fondee 
sur Particle premier, elaboree dans Oakes. La norme de 
controle est celle du caractere raisonnable. 

Lorsque nous cherchons a determiner si une loi viole 
la Charte, nous mettons en balance les objectifs urgents 
et reels du gouvernement, d’une part, et le degre d’at- 
teinte au droit en cause protege par la Charte, d’autre 
part. Si la loi ne restreint pas plus le droit qu’il n’est 
raisonnablement necessaire de le faire pour atteindre 
les objectifs vises, la violation sera jugee proportion- 
nelle et, de ce fait, la restriction raisonnable au sens de 
Particle premier. Toutefois, lorsque nous nous deman- 
dons si une decision en matiere contentieuse viole la 
Charte, nous sommes appeles a mettre en balance des 
considerations quelque peu differentes, bien que liees. 
En effet, il s’agit alors de determiner si le decideur a 
restreint le droit protege par la Charte de maniere dis- 
proportionnee et done deraisonnable. Dans les deux 
cas, nous cherchons a savoir si un juste equilibre a ete 
atteint entre les droits et les objectifs et, dans les deux 
cas aussi, les exercices visent a garantir que les droits 
en cause ne sont pas restreints de maniere deraisonna¬ 
ble. 

Rien dans l’approche du droit administratif n’est 
intrinsequement incompatible avec la solide protection 
conferee par la Charte des garanties qui y sont enon- 
cees et des valeurs qui y sont consacrees. L’approche du 
droit administratif reconnait que les decideurs admi¬ 
nistratifs sont a la fois lies par des valeurs fondamen- 
tales et habilites a statuer sur elles et que le pouvoir 
discretionnaire de nature administrative est exerce a 
l’aune des garanties constitutionnelles et des valeurs 
qu’elles comportent. Le decideur administratif exergant 
un pouvoir discretionnaire en vertu de sa loi constitu¬ 
tive est, de par son expertise et sa specialisation, parti- 
culierement au fait des considerations opposees en jeu 
dans la mise en balance des valeurs consacrees par la 
Charte et est generalement le mieux place pour juger de 
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of administrative law, discretion is exercised in light of 
constitutional guarantees and the values they reflect. 


When applying Charter values in the exercise of 
statutory discretion, an administrative decision-maker 
must balance Charter values with the statutory objec¬ 
tives by asking how the Charter value at issue will best 
be protected in light of those objectives. This is at the 
core of the proportionality exercise, and requires the 
decision-maker to balance the severity of the interfer¬ 
ence of the Charter protection with the statutory objec¬ 
tives. 


On judicial review, the question becomes whether, 
in assessing the impact of the relevant Charter protec¬ 
tion and given the nature of the decision and the statu¬ 
tory and factual contexts, the decision reflects a pro¬ 
portionate balancing of the Charter rights and values 
at play. Though this judicial review is conducted within 
the administrative framework, there is nonetheless con¬ 
ceptual harmony between a reasonableness review and 
the Oakes framework, since both contemplate giving a 
“margin of appreciation”, or deference, to administra¬ 
tive and legislative bodies in balancing Charter values 
against broader objectives. In the Charter context, the 
reasonableness analysis is one that centres on propor¬ 
tionality, that is, on ensuring that the decision interferes 
with the relevant Charter guarantee no more than is 
necessary given the statutory objectives. If the decision 
is disproportionately impairing of the guarantee, it is 
unreasonable. If, on the other hand, it reflects a proper 
balance of the mandate with Charter protection, it is a 
reasonable one. But both decision-makers and review¬ 
ing courts must remain conscious of the fundamental 
importance of Charter values in the analysis. 


Here, the decision to suspend D for 21 days was 
not before the Court. The only issue was whether the 
Council’s decision to reprimand D reflected a propor¬ 
tionate balancing of the lawyer’s expressive rights with 
its statutory mandate to ensure that lawyers behave 
with “objectivity, moderation and dignity” in accord¬ 
ance with art. 2.03 of the Code of ethics. In dealing 


l’incidence de la protection conferee par la Charte au 
regard des faits precis de l’affaire. Selon une conception 
plus riche du droit administratif, le pouvoir discretion- 
naire est exerce a l’aune des garanties constitutionnelles 
et des valeurs qu’elles comportent. 

En appliquant les valeurs de la Charte dans l’exer- 
cice de son pouvoir discretionnaire confere par la loi, 
le decideur administratif doit mettre en balance les 
valeurs consacrees par la Charte et les objectifs vises 
par la loi et se demander comment proteger au mieux 
la valeur en jeu compte tenu des objectifs en question. 
Cette reflexion constitue l’essence meme de l’analyse 
de la proportionnalite et exige que le decideur mette 
en balance la gravite de l’atteinte a la valeur protegee 
par la Charte, d’une part, et les objectifs que vise la loi, 
d’autre part. 

Dans le contexte d’une revision judiciaire, il s’agit 
done de determiner si — en evaluant l’incidence de la 
protection pertinente offerte par la Charte et compte 
tenu de la nature de la decision et des contextes legal et 
factuel — la decision est le fruit d’une mise en balance 
proportionnee des droits et des valeurs en cause prote¬ 
ges par la Charte. Meme si cette revision judiciaire est 
menee selon le cadre d’analyse du droit administratif, 
il existe neanmoins une harmonie conceptuelle entre 
l’examen du caractere raisonnable et le cadre d’analyse 
preconise dans Oakes puisque les deux demarches sup- 
posent de donner une marge depreciation aux organes 
administratifs ou legislates ou de faire preuve de defe¬ 
rence a leur egard lors de la mise en balance des valeurs 
consacrees par la Charte, d’une part, et les objectifs 
plus larges, d’autre part. Dans le contexte de la Charte, 
1’analyse du caractere raisonnable porte avant tout sur 
la proportionnalite, soit, sur la necessite d’assurer que la 
decision n’interfere avec la garantie visee par la Charte 
pas plus qu’il n’est necessaire compte tenu des objectifs 
vises par la loi. Si la decision porte atteinte a la garan¬ 
tie de maniere disproportionnee, elle est deraisonna- 
ble. Si, par contre, elle etablit un juste equilibre entre 
le mandat et la protection conferee par la Charte, elle 
est raisonnable. Cela etant dit, tant les decideurs que 
les tribunaux qui precedent a la revision de leurs deci¬ 
sions doivent analyser les questions qui leur sont soumi- 
ses en gardant a l’esprit l’importance fondamentale des 
valeurs consacrees par la Charte. 

La Cour n’etait pas appelee en l’espece a se pronon- 
cer sur la decision de suspendre le droit de pratique de 
D durant 21 jours. La seule question a trancher etait 
celle de savoir si la decision du Comite de reprimander 
l’avocat a etabli un juste equilibre, soit un equilibre pro- 
portionne, entre le droit de l’avocat a la libre expression 
et le mandat legal du Comite — qui consiste a garantir 
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with the appropriate boundaries of civility for a lawyer, 
the severity of the conduct must be interpreted in light 
of the expressive rights guaranteed by the Charter , 
and, in particular, the public benefit in ensuring the 
right of lawyers to express themselves about the justice 
system in general and judges in particular. We are, in 
other words, balancing the fundamental importance of 
open, and even forceful, criticism of our public insti¬ 
tutions with the need to ensure civility in the profes¬ 
sion. Disciplinary bodies must therefore demonstrate 
that they have given due regard to the importance of the 
expressive rights at issue, both in light of an individual 
lawyer’s right to expression and the public’s interest in 
open discussion. As with all disciplinary decisions, this 
balancing is a fact-dependent and discretionary exer¬ 
cise. 


Proper respect for these expressive rights may 
involve disciplinary bodies tolerating a degree of dis¬ 
cordant criticism. The fact that a lawyer is criticizing 
a judge, a tenured and independent participant in the 
justice system, may raise, not lower, the threshold for 
limiting a lawyer’s expressive rights under the Charter. 
This does not, however, argue for an unlimited right 
on the part of lawyers to breach the legitimate public 
expectation that they will behave with civility. Lawyers 
potentially face criticisms and pressures on a daily 
basis. They are expected by the public, on whose behalf 
they serve, to endure them with civility and dignity. 
This is not always easy where the lawyer feels he or 
she has been unfairly provoked, as in this case. But it is 
precisely when a lawyer’s equilibrium is unduly tested 
that he or she is particularly called upon to behave with 
transcendent civility. On the other hand, lawyers should 
not be expected to behave like verbal eunuchs. They not 
only have a right to speak their minds freely, they argu¬ 
ably have a duty to do so. But they are constrained by 
their profession to do so with dignified restraint. 


A reprimand for a lawyer does not automatically 
flow from criticizing a judge or the judicial system. 
Such criticism, even when it is expressed vigorously, 
can be constructive. However in the context of discipli¬ 
nary hearings, such criticism will be measured against 


que les avocats agissent avec « objectivite, [. . .] mode¬ 
ration et [. . .] dignite », conformement a l’art. 2.03 du 
Code de deontologie. Lorsqu’il s’agit de determiner 
quand le comportement d’un avocat passe les bornes de 
la civilite, il faut tenir compte du droit a la liberte d’ex- 
pression garanti par la Charte et, plus particulierement, 
des avantages que procure a l’ensemble de la popula¬ 
tion l’exercice par les avocats du droit de s’exprimer au 
sujet du systeme de justice en general et au sujet des 
juges en particulier. Autrement dit, les valeurs mises 
en balance sont, d’une part, l’importance fondamen- 
tale d’une critique ouverte et meme vigoureuse de nos 
institutions publiques et, d’autre part, la necessite d’as- 
surer la civilite dans l’exercice de la profession juridi- 
que. Les organes disciplinaires doivent done demontrer 
qu’ils ont dument tenu compte de l’importance du droit 
a la liberte d’expression en cause, tant dans la perspec¬ 
tive du droit d’expression individuel des avocats que 
dans celle de l’interet public a l’ouverture des debats. 
Comme pour toutes les decisions disciplinaires, cette 
mise en balance depend des faits et suppose l’exercice 
d'un pouvoir discretionnaire. 

II peut decouler du respect qui est du a ce droit a la 
liberte d’expression que des organismes disciplinaires 
tolerent certaines critiques acerees. Le fait qu’un avocat 
critique un juge, un acteur independant et nomme a titre 
inamovible du systeme de justice, pourrait hausser, et 
non abaisser, le seuil au-dela duquel il convient de limi¬ 
ter l’exercice par un avocat du droit a la liberte d’ex¬ 
pression que lui garantit la Charte. Cela etant dit, il ne 
faut surtout pas voir la d’argument pour un droit illimite 
des avocats de faire fi de la civilite que la societe est 
en droit d’attendre d’eux. Les avocats sont susceptibles 
d’etre critiques et de subir des pressions quotidienne- 
ment. Le public, au nom de qui ils exercent, s’attend a 
ce que ces officiers de justice encaissent les coups avec 
civilite et dignite. Ce n’est pas toujours facile lorsque 
l’avocat a le sentiment qu’il a ete injustement provo- 
que comme en l’espece. Il n’en demeure pas moins que 
e’est precisement dans les situations ou le sang-froid de 
l’avocat est indument teste qu’il est tout particuliere¬ 
ment appele a adopter un comportement d’une civilite 
transcendante. Cela etant dit, on ne peut s’attendre a 
ce que les avocats se comportent comme des eunuques 
de la parole. Ils ont non settlement le droit d’exprimer 
leurs opinions librement, rnais possiblement le devoir 
de le faire. Ils sont toutefois tenus par leur profession de 
s’executer avec une retenue pleine de dignite. 

Un avocat qui critique un juge ou le systeme judi- 
ciaire n’est pas automatiquement passible d’une repri- 
mande. Une telle critique, meme exprimee vigoureu- 
sement, peut etre constructive. Cependant, dans le 
contexte d’audiences disciplinaires, une telle critique 
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the public’s reasonable expectations of a lawyer’s pro¬ 
fessionalism. As the Disciplinary Council found, D’s 
letter was outside those expectations. His displeasure 
with the judge was justifiable, but the extent of the 
response was not. 

In light of the excessive degree of vituperation in the 
letter’s context and tone, the Council’s decision that D’s 
letter warranted a reprimand represented a proportional 
balancing of D’s expressive rights with the statutory 
objective of ensuring that lawyers behave with “objec¬ 
tivity, moderation and dignity”. The decision is, as a 
result, a reasonable one. 
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The judgment of the Court was delivered by 

[1] Abella J. — The focus of this appeal is on 
the decision of a disciplinary body to reprimand a 
lawyer for the content of a letter he wrote to a judge 
after a court proceeding. 

[2] The lawyer does not challenge the constitu¬ 
tionality of the provision in the Code of ethics under 
which he was reprimanded. Nor, before us, does he 
challenge the length of the suspension he received. 
What he does challenge, is the constitutionality of 
the decision itself, claiming that it violates his free¬ 
dom of expression under the Canadian Charter of 
Rights and Freedoms. 

[3] This raises squarely the issue of how to pro¬ 
tect Charter guarantees and the values they reflect 
in the context of adjudicated administrative deci¬ 
sions. Normally, if a discretionary administrative 
decision is made by an adjudicator within his or 
her mandate, that decision is judicially reviewed 
for its reasonableness. The question is whether the 
presence of a Charter issue calls for the replace¬ 
ment of this administrative law framework with the 
Oakes test, the test traditionally used to determine 
whether the state has justified a law’s violation of 
the Charter as a “reasonable limit” under s. 1. 


[4] It seems to me to be possible to reconcile 
the two regimes in a way that protects the integ¬ 
rity of each. The way to do that is to recognize 
that an adjudicated administrative decision is not 
like a law which can, theoretically, be objectively 
justified by the state, making the traditional s. 1 
analysis an awkward fit. On whom does the onus 
lie, for example, to formulate and assert the press¬ 
ing and substantial objective of an adjudicated 
decision, let alone justify it as rationally connected 
to, minimally impairing of, and proportional 
to that objective? On the other hand, the protec¬ 
tion of Charter guarantees is a fundamental and 


Version frangaise du jugement de la Cour rendu 
par 

[1] La juge Abella — Le present appel porte 
principalement sur la decision d’un comite de dis¬ 
cipline de reprimander un avocat pour le contenu 
d’une lettre qu’il a ecrite a un juge apres une 
audience. 

[2] L’avocat ne conteste pas la constitutionnalite 
de la disposition du Code de deontologie en vertu 
de laquelle il a ete sanctionne. II ne conteste pas 
non plus, devant nous, la duree de la suspension qui 
lui a ete infligee. Ce qu’il conteste, c’est la consti¬ 
tutionnalite de la decision elle-meme, puisqu’il pre¬ 
tend qu’elle enfreint la liberte d’expression que lui 
garantit la Charte canadienne des droits et libertes. 

[3] Cela pose, sans detour, la question de la pro¬ 
tection des garanties visees par la Charte et des 
valeurs qu’elles refletent, dans le contexte des deci¬ 
sions administratives en matieres contentieuses. 
Normalement, si un decideur a rendu une decision 
administrative conforme a son mandat en exerg ant 
un pouvoir discretionnaire, la revision judiciaire 
qui la concerne vise a juger de son caractere rai- 
sonnable. Ainsi, la question a trancher est celle de 
savoir si la presence d’une question relative a la 
Charte appelle le remplacement de ce cadre d’ana- 
lyse de droit administratif par le test enonce dans 
R. c. Oakes, [1986] 1 R.C.S. 103, test utilise tradi- 
tionnellement pour determiner si l’Etat a justifie la 
violation de la Charte par une loi en demontrant 
que cette violation s’inscrit dans les limites raison- 
nables au sens de l’article premier. 

[4] II me semble possible de concilier les deux 
regimes de maniere a proteger l’integrite de chacun 
d’entre eux. Pour ce faire, il faut reconnaitre qu’une 
decision administrative en matiere contentieuse 
n’est pas assimilable a une loi qui peut, en theo- 
rie, etre objectivement justifiee par l’Etat et que, 
dans ce contexte, l’analyse traditionnelle fondee 
sur Particle premier est boiteuse. Sur qui peserait, 
par exemple, le fardeau de formuler et de defendre 
l’objectif urgent et reel d’une telle decision admi¬ 
nistrative, sans parler du fardeau de demontrer 
l’existence d’un lien rationnel, d’une atteinte mini¬ 
male ainsi que la proportionnalite de cette atteinte 
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I pervasive obligation, no matter which adjudicative 
forum is applying it. How then do we ensure this 
rigorous Charter protection while at the same time 
recognizing that the assessment must necessar¬ 
ily be adjusted to fit the contours of what is being 
assessed and by whom? 


[5] We do it by recognizing that while a formulaic 
application of the Oakes test may not be workable 
in the context of an adjudicated decision, distilling 
its essence works the same justificatory muscles: 
balance and proportionality. I see nothing in the 
administrative law approach which is inherently 
inconsistent with the strong Charter protection — 
meaning its guarantees and values — we expect 
from an Oakes analysis. The notion of deference 
in administrative law should no more be a barrier 
to effective Charter protection than the margin of 
appreciation is when we apply a full s. 1 analysis. 


[6] In assessing whether a law violates the 
Charter, we are balancing the government’s press¬ 
ing and substantial objectives against the extent to 
which they interfere with the Charter right at issue. 
If the law interferes with the right no more than is 
reasonably necessary to achieve the objectives, it 
will be found to be proportionate, and, therefore, 
a reasonable limit under s. 1. In assessing whether 
an adjudicated decision violates the Charter, how¬ 
ever, we are engaged in balancing somewhat dif¬ 
ferent but related considerations, namely, has the 
decision-maker disproportionately, and therefore 
unreasonably, limited a Charter right. In both 
cases, we are looking for whether there is an appro¬ 
priate balance between rights and objectives, and 
the purpose of both exercises is to ensure that the 
rights at issue are not unreasonably limited. 


a l’objectif vise? Par ailleurs, la protection des 
garanties visees par la Charte constitue une obliga¬ 
tion fondamentale et omnipresente, quel que soit le 
forum decisionnel qui en assure l’application. Dans 
ce contexte, comment pouvons-nous assurer cette 
protection constitutionnelle rigoureuse tout en 
reconnaissant que l’evaluation doit necessairement 
etre modulee de maniere a ce qu’elle soit adaptee a 
ce qui est evalue et a l’instance qui y precede? 

[5] Nous le faisons en reconnaissant que meme si 
l’application convenue du test enonce dans Oakes 
pourrait ne pas convenir dans le contexte d’une 
decision administrative en matiere contentieuse, en 
extraire l’essence fait intervenir les memes reflexes 
justificateurs : l’equilibre et la proportionnalite. Je 
ne vois rien dans l’approche du droit administra- 
tif qui soit intrinsequement incompatible avec la 
solide protection conferee par la Charte — soit 
la protection des garanties qui y sont enoncees et 
des valeurs qu’elle consacre — que nous attendons 
d’une analyse conforme a Oakes. De plus, la notion 
de deference applicable en droit administratif ne 
devrait pas plus constituer un obstacle a une pro¬ 
tection constitutionnelle efficace que ne le fait la 
marge depreciation quand nous appliquons l’ana- 
lyse complete fondee sur Particle premier. 



[6] Lorsque nous cherchons a determiner si une loi 
viole la Charte, nous mettons en balance les objec- 
tifs urgents et reels du gouvernement, d’une part, et 
le degre d’atteinte au droit en cause protege par la 
Charte, d’autre part. Si la loi ne restreint pas plus 
le droit qu’il n’est raisonnablement necessaire de le 
faire pour atteindre les objectifs vises, la violation 
sera jugee proportionnelle et, de ce fait, la restriction 
raisonnable au sens de Particle premier. Toutefois, 
lorsque nous nous demandons si une decision en 
matiere contentieuse viole la Charte, nous sommes 
appeles a mettre en balance des considerations quel- 
que peu differentes, bien que liees. En effet, il s’agit 
alors de determiner si le decideur a restreint le droit 
protege par la Charte de maniere disproportionnee 
et done deraisonnable. Dans les deux cas, nous cher¬ 
chons a savoir si un juste equilibre a ete atteint entre 
les droits et les objectifs et, dans les deux cas aussi, 
les exercices visent a garantir que les droits en cause 
ne sont pas restraints de maniere deraisonnable. 
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[7] As this Court has noted, most recently in 
Catalyst Paper Corp. v. North Cowichan (District), 
2012 SCC 2, [2012] 1 S.C.R. 5, the nature of the 
reasonableness analysis is always contingent on its 
context. In the Charter context, the reasonableness 
analysis is one that centres on proportionality, that 
is, on ensuring that the decision interferes with the 
relevant Charter guarantee no more than is neces¬ 
sary given the statutory objectives. If the decision 
is disproportionately impairing of the guarantee, it 
is unreasonable. If, on the other hand, it reflects a 
proper balance of the mandate with Charter pro¬ 
tection, it is a reasonable one. 


[8] In this case, the discipline committee’s deci¬ 
sion to reprimand the lawyer reflected a propor¬ 
tionate balancing of its public mandate to ensure 
that lawyers behave with “objectivity, moderation 
and dignity” with the lawyer’s expressive rights. It 
is, as a result, a reasonable one. 


Background 

[9] Gilles Dore was counsel for Daniel Lanthier 
in criminal proceedings. On June 18 and 19, 2001, 
Mr. Dore appeared before Boilard J. in the Superior 
Court of Quebec seeking a stay of proceedings or, 
in the alternative, the release of his client on bail. In 
the course of Mr. Dore’s argument, Justice Boilard 
said about him that [TRANSLATION] “an insolent 
lawyer is rarely of use to his client”. In his written 
reasons rejecting Mr. Dore’s application on June 
21, 2001, Boilard J. levied further criticism (R. v. 
Lanthier, 2001 CanLII 9351). He accused Mr. Dore 
of [TRANSLATION] “bombastic rhetoric and hyper¬ 
bole” and said that the court must “put aside” Mr. 
Dore’s “impudence”. Justice Boilard characterized 
Mr. Dore’s request for a stay as “totally ridicu¬ 
lous” and one of his arguments as “idle quibbling”. 
Finally, he said that “fixated on or obsessed with 
his narrow vision of reality, which is not consistent 
with the facts, Mr. Dore has done nothing to help 
his client discharge his burden”. 


[7] Comme la Cour l’a deja souligne, le plus 
recemment dans l’arret Catalyst Paper Corp. c. 
North Cowichan (District), 2012 CSC 2, [2012] 1 
R.C.S. 5, la nature de l’analyse du caractere raison- 
nable est toujours tributaire du contexte. Dans celui 
de la Charte, cette analyse du caractere raisonna- 
ble porte avant tout sur la proportionnalite, soit, sur 
la necessite d’assurer que la decision n’interfere 
avec la garantie visee par la Charte pas plus qu’il 
n’est necessaire compte tenu des objectifs vises par 
la loi. Si la decision porte atteinte a la garantie de 
maniere disproportionnee, elle est deraisonnable. 
Si, par contre, elle etablit un juste equilibre entre le 
mandat et la protection conferee par la Charte, elle 
est raisonnable. 

[8] En l’espece, la decision du Comite de dis¬ 
cipline de reprimander l’avocat a etabli un juste 
equilibre, soit un equilibre proportionne, entre son 
mandat — qui consiste a garantir que les avocats 
agissent avec « objectivite, [. . .] moderation et [. . .] 
dignite » — et le droit de l’avocat concerne a la 
libre expression. Par consequent, cette decision est 
raisonnable. 

Contexte 

[9] M e Gilles Dore representait M. Daniel Lanthier 
dans une instance criminelle. Les 18 et 19 juin 2001, 
il comparaissait devant le juge Boilard de la Cour 
superieure du Quebec pour demander l’arret des 
procedures ou, subsidiairement, la mise en liberte 
sous caution de son client. Au cours de la plaidoirie 
de M e Dore, le juge Boilard a dit a son sujet qu’« un 
avocat insolent est rarement utile a son client». Dans 
les motifs ecrits de la decision rendue le 21 juin 
2001 par laquelle il a rejete la requete de M e Dore, le 
juge Boilard a formule d’autres critiques a l’egard de 
l’avocat ( R. c. Lanthier, 2001 CanLII 9351), l’accu- 
sant de faire de la « rhetorique ronflante et de l’hy- 
perbole », ajoutant que la cour devait « mettre de 
cote » son « outrecuidance ». Il a qualifie la requete 
de M e Dore de « tout a fait ridicule » et Fun de ses 
arguments d’« argutie sans fondement ». Enfin, 
il a egalement ecrit qu’« obnubile ou obsede dans 
sa vision d’une realite etriquee, non conforme aux 
faits, M e Dore n’a rien fait pour assister son client a 
se decharger de son fardeau ». 
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[10] On June 21, 2001, Mr. Dore wrote a private 
letter to Justice Boilard, stating: 

[TRANSLATION] 

WITHOUT PREJUDICE OR ADMISSION 
Sir, 

I have just left the Court. Just a few minutes ago, 
as you hid behind your status like a coward, you made 
comments about me that were both unjust and unjusti¬ 
fied, scattering them here and there in a decision the 
good faith of which will most likely be argued before 
our Court of Appeal. 

Because you ducked out quickly and refused to hear 
me, I have chosen to write a letter as an entirely per¬ 
sonal response to the equally personal remarks you per¬ 
mitted yourself to make about me. This letter, therefore, 
is from man to man and is outside the ambit of my pro¬ 
fession and your functions. 

If no one has ever told you the following, then it is 
high time someone did. Your chronic inability to master 
any social skills (to use an expression in English, that 
language you love so much), which has caused you to 
become pedantic, aggressive and petty in your daily 
life, makes no difference to me; after all, it seems to 
suit you well. 

Your deliberate expression of these character traits 
while exercising your judicial functions, however, and 
your having made them your trademark concern me a 
great deal, and I feel that it is appropriate to tell you. 

Your legal knowledge, which appears to have earned 
the approval of a certain number of your colleagues, is 
far from sufficient to make you the person you could or 
should be professionally. Your determination to oblit¬ 
erate any humanity from your judicial position, your 
essentially non-existent listening skills, and your pro¬ 
pensity to use your court — where you lack the cour¬ 
age to hear opinions contrary to your own — to launch 
ugly, vulgar, and mean personal attacks not only con¬ 
firms that you are as loathsome as suspected, but also 
casts shame on you as a judge, that most extraordinarily 
important function that was entrusted to you. 


I would have very much liked to say this to your 
face, but I highly doubt that, given your arrogance, you 
are able to face your detractors without hiding behind 
your judicial position. 


[10] Le 21 juin 2001, M e Dore a adresse une lettre 
privee au juge Boilard, dans laquelle il ecrivait : 


SOUS RESERVE ET SANS ADMISSION 

Monsieur, 

Je sors a peine de cour. II y a quelques minutes, 
vous cachant lachement derriere votre statut, vous avez 
tenu a mon egard des propos aussi injustes qu’injusti- 
fies, parsemes ici et la dans une decision dont la bonne 
foi sera vraisemblablement debattue devant notre Cour 
d’appel. 

Comme vous vous etes defile rapidement et avez 
refuse de m’entendre, je choisis la forme epistolaire 
pour repondre a titre purement personnel aux propos 
tout aussi personnels que vous vous etes permis a mon 
endroit. La presente est done d’homme a homme, hors 
le circuit de ma profession et de vos fonctions. 

Si ce qui suit ne vous a jamais ete signale, il etait 
grand temps que 5 a le soit. Si votre incapacite chro- 
nique a maitriser quelque aptitude sociale (« social 
skills » vous qui aimez tant l’anglais) vous a amene a 
adopter un comportement pedant, hargneux et mesquin 
dans votre vie de tous les jours, peu m’importe; cela 
semble apres tout vous convenir. 

Si toutefois, deliberement, vous importez ces traits 
de caractere dans l’exercice de votre magistrature et que 
vous en faites votre marque de commerce, cela m’im¬ 
porte beaucoup et il me semble approprie de vous en 
faire part. 

En effet, vos connaissances juridiques qui semblent 
rallier l’approbation d’un certain nombre de vos colle- 
gues, sont loin d’etre suffisantes pour faire de vous ce 
que vous auriez pu et du [sic] etre au plan professionnel. 
Votre determination a evacuer toute humanite de votre 
magistrature, votre capacite d’ecoute a toutes fins prati¬ 
ques nulle et votre propension a vous servir de votre tri¬ 
bune — de laquelle vous n’avez pas le courage de faire 
face a l’expression d’opinions contraires aux votres — 
pour vous adonner a des attaques personnelles d’une 
mesquinerie a ce point repoussante qu’elles en sont vul- 
gaires, non seulement confirme [sic] l’etre execrable 
qu’on devine mais encore, font de votre magistrature 
une honte pour ce poste extraordinairement important 
qui vous fut jadis confie. 

J’aurais bien aime vous en faire part personnelle- 
ment mais je doute fort que dans votre arrogance et en 
l’absence de votre paravent judiciaire, vous soyez capa¬ 
ble de faire face a vos detracteurs. 
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Worst of all, you possess the most appalling of all 
defects for a man in your position: You are fundamen¬ 
tally unjust. I doubt that that will ever change. 

Sincerely, 

Gilles Dore 

P.S. As this letter is purely personal, I see no need to 
distribute it. 


(C.A. judgment, 2010 QCCA 24, 326 D.L.R. (4th) 
749, at para. 5) 

[11] The next day, June 22, 2001, Mr. Dore wrote 
to Chief Justice Lyse Lemieux, with a copy to 
Justice Boilard. He made it clear that he was not 
filing a complaint with her against Justice Boilard. 
Instead, Mr. Dore respectfully requested that he 
not be required to appear before Justice Boilard in 
the future since he was concerned that he could not 
properly represent his clients before him. 

[12] On July 10,2001, Mr. Dore complained to the 
Canadian Judicial Council about Justice Boilard’s 
conduct. On July 13, 2001, Chief Justice Lemieux 
sent a copy of the letter Mr. Dore had sent to Justice 
Boilard to the Syndic du Barreau, the body that dis¬ 
ciplines lawyers in Quebec. 


[13] In March 2002, the Assistant Syndic filed 
a complaint against Mr. Dore based on his letter 
to Justice Boilard. The complaint alleged that Mr. 
Dore had violated both art. 2.03 of the Code of 
ethics of advocates, R.R.Q. 1981, c. B-l, r. 1, and 
Mr. Dore’s oath of office. Article 2.03 stated: “The 
conduct of an advocate must bear the stamp of 
objectivity, moderation and dignity.” 

[14] In the interval between the filing of the 
Assistant Syndic’s complaint against Mr. Dore and 
the actual proceedings against him, a committee 
of judges appointed by the Judicial Council to look 
into Mr. Dore’s complaint communicated its con¬ 
clusions to Mr. Dore and Justice Boilard in letters 
sent on July 15, 2002. The committee found that 


Pis encore, vous avez la pire des tares pour un homrne 
de votre position : vous etes foncierement injuste et je 
doute que cela puisse changer un jour. 

Sincerement, 

Gilles Dore 

P.S. Comme cette missive est a titre purement person¬ 
nels [sic], je ne vois nullement la necessite d’en faire 
la diffusion. 

(Jugement de la C.A., 2010 QCCA 24 (CanLII), 
par. 5) 

[11] Le lendemain, soit le 22 juin 2001, M e Dore a 
ecrit a la juge en chef Lyse Lemieux et expedie une 
copie conforme de cette lettre au juge Boilard. II a 
clairement indique que cette demarche ne consti- 
tuait pas une plainte a l’endroit du juge Boilard. 
II demandait plutot, respectueusement, de ne plus 
avoir a plaider devant ce juge, parce qu’il craignait 
de ne pas pouvoir representer ses clients adequate - 
ment devant lui. 

[12] Le 10 juillet 2001, M e Dore a saisi le Conseil 
canadien de la magistrature d’une plainte au sujet 
de la conduite du juge Boilard. Le 13 juillet 2001, 
la juge en chef Lemieux a transmis une copie de 
la lettre envoyee au juge Boilard par M e Dore au 
syndic du Barreau du Quebec, l’organisme respon- 
sable dans cette province des questions disciplinai- 
res concernant les avocats. 

[13] Au mois de mars 2002, le syndic adjoint a 
formule une plainte contre M e Dore fondee sur la 
lettre qu’il avait adressee au juge Boilard. Selon 
cette plainte, l’avocat avait contrevenu a Part. 
2.03 du Code de deontologie des avocats, R.R.Q. 
1981, ch. B-l, r. 1, et manque a son serment d’of- 
fice. L’article 2.03 enonqait que : « [l]a conduite de 
l’avocat doit etre empreinte d’objectivite, de mode¬ 
ration et de dignite. » 

[14] Entre le depot de la plainte du syndic adjoint 
contre M e Dore et l’audience disciplinaire, un 
comite de juges nommes par le Conseil canadien 
de la magistrature pour etudier la plainte formu¬ 
lae par M e Dore a communique ses conclusions au 
plaignant et au juge en leur expediant des lettres 
le 15 juillet 2002. Le comite a conclu que le juge 


2012 SCC 12 (CanLII) 



408 


DORE V. BARREAU DU QUEBEC Abella J. 


[2012] 1 S.C.R. 


Justice Boilard had made [TRANSLATION] “unjus¬ 
tified derogatory remarks to Mr. Dore” stating, in 
part: 

[TRANSLATION] ... to use the words “bombastic 
rhetoric and hyperbole” and “impudence” in referring 
to counsel arguing a case before you, quite clearly in 
good faith, is unnecessarily insulting. To reply to coun¬ 
sel who submits that you have not allowed him to argue 
his case “that an insolent lawyer is rarely of use to his 
client” not only is unjustified in the circumstances, 
but could tarnish counsel’s professional reputation in 
the eyes of his client, his peers and the public. To say 
to counsel arguing a case before you that “I have the 
impression this is going to be tiresome” is to gratui¬ 
tously degrade him. To describe a procedure before the 
court as “totally ridiculous” is unnecessarily humiliat¬ 
ing. It is the panel’s opinion that such comments would 
seem to show contempt for counsel not only as an indi¬ 
vidual but also as a professional. 

The evidence reveals a flagrant lack of respect for an 
officer of the court, namely Mr. Dore, who was never¬ 
theless at all times respectful to the court. The evidence 
also shows signs of impatience on your part that are 
surprising in light of every judge’s duty to listen calmly 
to the parties and to counsel. It is the panel’s opinion 
that in so abusing your power as a judge, you not only 
tarnished your image as a dispenser of justice, but 
also undermined the judiciary, the image of which has 
unfortunately been diminished. The panel reminds you 
that your independence and your authority as a judge 
do not exempt you from respecting the dignity of every 
individual who argues a case before you. Dispensing 
justice while gratuitously insulting counsel is befitting 
neither for the judge nor for the judiciary. 

Having also read the judgments of the Quebec 
Court of Appeal in R. v. Proulx, R. v. Bisson and R. v. 
Callochia, the panel observed that you tend to use your 
platform to unjustly denigrate counsel appearing before 
you. The transcript of the hearing of April 9, 2002 in Sa 
Majeste la Reine v. Sebastien Beauchamp, which con¬ 
tains evidence of personal attacks on another lawyer, 
also confirmed that the case raised in Mr. Dore’s com¬ 
plaint is neither unique nor isolated, but shows that 
extreme conduct and comments seem to form part of 
a more generalized attitude. In the panel’s view, the 
fact that such an attitude could persist despite warnings 
from the Court of Appeal is troubling. 


Boilard avait fait des « remarques desobligeantes et 
injustifiees a M e Dore » et il a notamment indique 
que de : 

. . . parler de la « rhetorique ronflante et de 
l’hyperbole » et de l’« outrecuidance » de l’avocat qui 
plaide devant vous, de toute evidence de bonne foi, 
est inutilement offensant. Repliquer a un avocat, qui 
soumet que vous ne l’avez pas laisse plaider, « qu’un 
avocat insolent est rarement utile a son client » n’est 
|.s('c] non seulement injustifie dans les circonstances 
mais risque de porter atteinte a la reputation de l’avocat 
en tant que professionnel devant son client, ses paires 
[sic] et le public. Dire a un avocat qui plaide devant vous 
que « j’ai l’impression que cela va etre penible » abaisse 
gratuitement l’avocat. Qualifier une procedure devant la 
Cour « de tout a fait ridicule » est inutilement humiliant. 
Le sous-comite est d’avis que de tels commentaires 
sembleraient temoigner d’une attitude de dedain envers 
l’avocat non seulement en tant qu’individu, mais aussi 
en tant que professionnel. 

La preuve decele un manque flagrant de respect 
envers un officier de la Cour, dont M e Dore qui, en 
tout temps, est neanmoins reste respectueux envers le 
Tribunal. La preuve revele en outre des ecarts d’impa- 
tience de votre part qui surprennent, face au devoir de 
tout juge d’ecouter les parties et les avocats en toute 
serenite. Le sous-comite est d’avis qu’en abusant ainsi 
de votre pouvoir de magistrat, vous avez non seulement 
terni votre image de justicier mais vous avez egale- 
ment porte atteinte a la magistrature, dont l’image en 
est sortie malheureusement amoindrie. Le sous-comite 
vous rappelle que votre independance et votre autorite 
en tant que juge ne vous dispensent pas de respecter la 
dignite de tout individu qui se trouve a plaider devant 
vous. Dispenser justice en insultant gratuitement l’avo¬ 
cat ne sied ni au juge, ni a la magistrature. 

Ayant egalement pris connaissance des jugements 
de la Cour d’appel du Quebec dans R. c. Proulx, R. c. 
Bisson et R. c. Callochia, le sous-comite a pu consta- 
ter votre penchant a vous servir de votre tribune pour 
denigrer injustement l’avocat qui paralt devant vous. 
La transcription de l’audience du 9 avril 2002 dans Sa 
Majeste la Reine c. Sebastien Beauchamp, qui temoi- 
gne d’attaques personnelles a l’encontre d’un autre 
avocat, est venue egalement confirmer que la plainte de 
M e Dore ne souleve pas un cas unique ou isole, mais 
temoigne d’un comportement et de propos excessifs 
qui semblent s’inscrire dans une attitude plus gene- 
rale. Qu’une telle attitude puisse perdurer, malgre les 
avertissements de la Cour d’appel, est un constat trou- 
blant, de l’avis du sous-comite, pour autant que cela 
continue. 
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The panel finds that the impatience you showed and 
the immoderate comments you made to an officer of the 
court, Mr. Dore, are unacceptable and merit an expres¬ 
sion of the panel’s disapproval under subsection 55(2) of 
the Canadian Judicial Council By-Laws. 

The panel notes that you have deferred to its deci¬ 
sion and assumes that the fact that Mr. Dore has made 
a complaint will lead you to reflect on this and will 
remind you of your duty as a judge to show respect and 
courtesy to all counsel who appear before you. 

[15] On July 22, 2002, after receiving this rep¬ 
rimand, Justice Boilard recused himself from a 
complex criminal trial involving the Hell’s Angels, 
a trial related to the trial of Daniel Lanthier in 
which Mr. Dore had acted. As a result of this rec¬ 
usal, the Attorney General of Quebec requested the 
Canadian Judicial Council to conduct an inquiry. 
The Judicial Council concluded that Justice 
Boilard’s recusal had not constituted misconduct. 


[16] As for Mr. Dore, the proceedings before the 
Disciplinary Council of the Barreau du Quebec 
took place between April 2003 and January 
2006. In its January 18, 2006 decision, the 
Disciplinary Council found that Mr. Dore’s letter 
was [TRANSLATION] “likely to offend and is rude 
and insulting” (2006 CanLII 53416, at para. 58). It 
concluded that his statements had little expressive 
value, as they were “merely opinions, perceptions 
and insults” (para. 62). The Disciplinary Council 
rejected Mr. Dore’s submission that his letter was 
private, since it was written by him as a lawyer. It 
also concluded that Justice Boilard’s conduct could 
not be relied on as justification for the letter. 


[17] The Disciplinary Council rejected Mr. 
Dore’s argument that art. 2.03 violated s. 2(b) of 
the Charter. While acknowledging that the pro¬ 
vision infringed on freedom of expression, the 
Disciplinary Council found that 

[TRANSLATION] [t]his is a limitation on freedom of 
expression that is entirely reasonable, even neces¬ 
sary, in the Canadian legal system, where lawyers and 


Le sous-comite est d’avis que vos ecarts d’impa- 
tience et vos remarques immoderees faites a l’egard 
d’un officier de la Cour, M e Dore, sont inacceptables et 
meritent la disapprobation du sous-comite conforme- 
ment au paragraphe 55(2) du Reglement administratif 
du Conseil. 

Le sous-comite a pris soin de noter que vous vous 
en remettiez a la decision du sous-comite et prend pour 
acquis que le fait que M e Dore se soit plaint vous fasse 
reflechir et vous rappelle votre obligation de magistrat 
de traiter tout avocat qui se presente devant vous avec 
respect et courtoisie. 

[15] Le 22 juillet 2002, apres avoir ecope de cette 
reprimande, le juge Boilard s’est recuse dans un 
proces complexe intente contre les Hell’s Angels 
et lie au proces dans lequel M e Dore representait 
M. Daniel Lanthier. Par suite de cette recusation, 
le procureur general du Quebec a demande au 
Conseil canadien de la magistrature de mener une 
enquete. Au terme de celle-ci, le Conseil a conclu 
que le juge Boilard ne s’etait pas conduit de fag on 
inappropriee en se recusant. 

[16] Pour ce qui est de M e Dore, l’audition de la 
plainte par le Comite de discipline du Barreau du 
Quebec s’est deroulee entre les mois d’avril 2003 
et de janvier 2006. Dans une decision rendue le 18 
janvier 2006, le Comite de discipline a conclu que 
la lettre de M e Dore « est de nature a choquer et 
constitue des propos grossiers et injurieux » (2006 
CanLII 53416, par. 58). II a juge que les propos 
de l’avocat n’avaient que peu de valeur sur le plan 
expressif parce qu’il ne s’agissait que d’« opi¬ 
nions, [de] perceptions et [d’]insultes » (par. 62). Le 
Comite de discipline a rejete l’argument de M e Dore 
selon lequel la lettre etait de nature privee, jugeant 
que c’est en tant qu’avocat qu’il l’avait ecrite. II a 
egalement conclu que l’avocat ne pouvait invoquer 
la conduite du juge Boilard pour justifier la lettre. 

[17] Le Comite de discipline a egalement rejete 
l’argument de M e Dore selon lequel Part. 2.03 vio- 
lerait l’al. 2b) de la Charte. Tout en reconnaissant 
que la disposition restreint la liberte d’expression, 
le Comite a conclu comme suit: 

II s’agit d’une restriction a la liberte d’expression qui 
est tout a fait raisonnable, voire meme necessaire dans 
le systeme de droit canadien ou les avocats et les juges 
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judges must work together in the interest of justice, 
[para. 88] 

Moreover, it concluded that Mr. Dore had willingly 
joined a profession that was subject to rules of 
discipline that he knew would limit his freedom of 
expression. While the rules may [TRANSLATION] 
“be seen as restrictions imposed on the members of 
the Barreau in comparison to the freedom that may 
be enjoyed by other Canadian citizens”, they are 
made in exchange for “the privileges conferred on 
lawyers as members of an ‘exclusive profession’” 
(paras. 109-10). On July 24, 2006, based on what it 
found to be the seriousness of Mr. Dore’s conduct 
and on his failure to show remorse, the same panel 
suspended Mr. Dore’s ability to practise law for 21 
days (2006 CanLII 53436). 


[18] Mr. Dore appealed the Disciplinary Council’s 
decisions to the Tribunal des professions on several 
grounds (2007 QCTP 152 (CanLII)). This time, he 
did not challenge the constitutionality of art. 2.03. 
Instead, he argued that the manner in which the rel¬ 
evant legislation was applied by the Disciplinary 
Council was unconstitutional because his com¬ 
ments were protected by s. 2(b) of the Charter. 

[19] The Tribunal reviewed the constitutionality 
of the Disciplinary Council’s decision on a standard 
of correctness, but said that a full Oakes analysis 
under s. 1 of the Charter was inappropriate where 
a decision only applied to one person. Instead, it 
held that “[t]he issue becomes one of proportion¬ 
ality or, more specifically, minimal limitation of 
the guaranteed right” (para. 69, citing Multani 
v. Commission scolaire Marguerite-Bourgeoys, 
2006 SCC 6, [2006] 1 S.C.R. 256, at para. 155). 
In the circumstances, the Disciplinary Council’s 
decision to sanction Mr. Dore was found to be a 
[TRANSLATION] “minimal restriction on freedom of 
expression” (para. 76). It rejected Mr. Dore’s argu¬ 
ment that Justice Boilard’s disparaging remarks 
justified his letter. It also rejected his argument 
that the letter was private, since Mr. Dore remained 
“an officer of the court and a lawyer” (para. 77) 
and had exceeded the objectivity, moderation and 


doivent collaborer entre eux dans les meilleurs interets 
de la justice, [par. 88] 

En outre, le Comite a conclu que M e Dore avait 
librement adhere a une profession regie par un code 
de deontologie dont il savait qu’il limiterait sa liberte 
d’expression. Si ces regies peuvent « etre pcrcu[e|s 
comme des restrictions imposees aux membres du 
Barreau en comparaison avec la liberte dont 
peuvent beneficier les autres citoyens canadiens », 
il s’agit d’une « contrepartie aux privileges qui sont 
accordes aux avocats qui sont membre[s] d’une 
“profession a exercice exclusif” » (par. 109-110). 
Le 24 juillet 2006, la meme formation du Comite 
de discipline, estimant que le manquement de M e 
Dore a son obligation etait grave et qu’il n’avait 
exprime aucun repentir, a prononce la sanction 
qu’il lui infligeait, soit une suspension de son droit 
de pratique durant 21 jours (2006 CanLII 53436). 

[18] M e Dore a interjete appel des decisions du 
Comite de discipline devant le Tribunal des profes¬ 
sions, invoquant plusieurs moyens (2007 QCTP 152 
(CanLII)). Cette fois, il n’a pas conteste la consti- 
tutionnalite de Part. 2.03. Il a plutot fait valoir que 
l’application des dispositions pertinentes par le 
Comite de discipline etait inconstitutionnelle, puis- 
que les commentaires qu’il avait formules etaient 
proteges par l’al. 2b) de la Charte. 

[19] Le Tribunal a examine la constitutionna- 
lite de la decision du Comite de discipline selon la 
norme de la decision correcte, mais il a precise que 
l’application integrate de l’analyse elaboree dans 
Oakes fondee sur Particle premier de la Charte ne 
convenait pas a l’egard des decisions applicables 
a une seule personne. Il a conclu que « [l]a ques¬ 
tion se reduit [plutot] a un probleme de proportion- 
nalite ou, plus precisement, de restriction mini¬ 
male du droit garanti » (par. 69, citant Multani c. 
Commission scolaire Marguerite-Bourgeoys , 2006 
CSC 6, [2006] 1 R.C.S. 256, par. 155). Compte tenu 
des circonstances, le Tribunal a juge que la deci¬ 
sion du Comite d’imposer une mesure disciplinaire 
a M e Dore constituait une « restriction minimale 
de la liberte d’expression » (par. 76). Il a ecarte 
l’argument de M e Dore selon lequel les remarques 
desobligeantes du juge Boilard justifiaient sa lettre. 
Il n’a pas non plus retenu l’argument du caractere 
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dignity expected of him. Though it noted that the 
sanction imposed by the Disciplinary Council 
“seems harsh” (para. 135), the Tribunal held that 
it was not unreasonable, given the gravity of Mr. 
Dore’s conduct and his lack of remorse. 


[20] On judicial review, the Superior Court of 
Quebec upheld the decision of the Tribunal, includ¬ 
ing its view that the letter did not constitute a pri¬ 
vate act, and found the Tribunal’s reasoning to be 
[TRANSLATION] “unassailable” (2008 QCCS 2450 
(CanLII), at paras. 105, 109, 139 and 147). It con¬ 
cluded that by finding the decision to be a minimal 
restriction on Mr. Dore’s freedom of expression, 
the Tribunal had “implicitly” held that the restric¬ 
tion was “justified in a free and democratic soci¬ 
ety” (para. 104). 

[21] The Quebec Court of Appeal held that given 
the status and role of the parties, Mr. Dore could 
not reasonably have expected his letter to remain 
confidential or private. It acknowledged that the 
Disciplinary Council’s decision was a breach of 
s. 2(b), but, applying a full s. 1 analysis, it found 
that Mr. Dore’s letter had [TRANSLATION] “limited 
importance . . . compared to the values underly¬ 
ing freedom of expression, which are the pursuit 
of truth, participation in the community, individ¬ 
ual self-fulfillment, and human flourishing” (para. 
36). The court held that protecting the public was 
an important objective, and that the Disciplinary 
Council’s decision had a rational connection with 
that objective, especially given the importance of 
a judge’s position in the judicial system. On mini¬ 
mal impairment, assessing both the decision and 
the sanction, the Court of Appeal held that while 
the sanction was significant, it was targeted at 
the manner in which Mr. Dore criticized Justice 
Boilard, and did not prohibit the expression itself: 


[TRANSLATION] The impugned decision appears 
to be measured and, in the present case, is a correct 


prive de la lettre, estimant que M e Dore n’avait pas 
cesse « d’etre officier de justice et avocat » (par. 
77) et qu’il n’avait pas fait preuve de l’objectivite, 
de la moderation et de la dignite qu’on attendait de 
lui. Meme s’il a juge que la sanction infligee par 
le Comite de discipline etait « severe » (par. 135), 
le Tribunal a conclu qu’elle n’etait pas deraisonna- 
ble compte tenu de la gravite de la conduite de M e 
Dore et de son absence de repentir. 

[20] A Tissue d’une revision judiciaire, la Cour 
superieure du Quebec a maintenu la decision du 
Tribunal, a notamment souscrit a l’opinion de ce 
dernier que la lettre ne constituait pas un acte prive 
et a conclu que le raisonnement du Tribunal etait 
« sans reproche » (2008 QCCS 2450 (CanLII), par. 
105, 109, 139 et 147). La Cour superieure a juge, 
en outre, qu’en concluant a l’existence d’une res¬ 
triction minimale a la liberte d’expression de M e 
Dore, le Tribunal avait «implicitement » statue que 
la restriction etait «justifiee dans une societe libre 
et democratique » (par. 104). 

[21] La Cour d’appel du Quebec a juge qu’en raison 
du statut et de la fonction des parties, M e Dore ne 
pouvait raisonnablement s’attendre a ce que sa lettre 
demeure confidentielle ou privee. La Cour d’ap¬ 
pel a toutefois reconnu que la decision du Comite 
de discipline contrevenait a l’al. 2b) mais, au terme 
d’une analyse complete fondee sur Particle pre¬ 
mier, a conclu que la lettre de M e Dore revetait une 
« importance limitee [. . .] par rapport aux valeurs 
sous-jacentes a la liberte d’expression, soit la recher¬ 
che de la verite, la participation a la prise de decision 
d’interet social et politique, la diversite des formes 
d’enrichissement et d’epanouissement » (par. 36). 
Soulignant Timportance de l’objectif de protection 
du public, la Cour d’appel a considere que la deci¬ 
sion du Comite de discipline avait un lien rationnel 
avec cet objectif en raison, notamment, de la posi¬ 
tion importante du juge dans le systeme judiciaire. 
Concernant l’atteinte minimale, apres examen de la 
decision et de la sanction, la Cour d’appel a statue 
que, bien que cette derniere fut severe, elle visait la 
maniere dont M e Dore avait critique le juge Boilard, 
sans en interdire l’expression elle-meme : 

La decision attaquee me semble mesuree et constitue, 
en Pespece, une application correcte de Particle 2.03 
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application of section 2.03 of the Code of ethics. The 
sanction is significant (suspension of the right to prac¬ 
tice for twenty-one days). It also involves the stigma 
attached to disciplinary guilt. It is not, however, unrea¬ 
sonable. In my view, it is a measured sanction of a 
lawyer who has been found guilty of a serious ethical 
offence, [para. 47] 

It concluded by finding that the effects of the deci¬ 
sion were proportionate to its objectives. 

Analysis 

[22] Mr. Dore’s argument rests on his assertion 
that the finding of a breach of the Code of ethics 
violates the expressive rights protected by s. 2(b) 
of the Charter. Because the 21-day suspension had 
already been served when he was before the Court 
of Appeal, he did not appeal the penalty. The rea¬ 
sonableness of its length, therefore, is not before us. 

[23] It is clear from the decisions of the Tribunal 
and the reviewing courts in this case that there is 
some confusion about the appropriate framework 
to be applied in reviewing administrative deci¬ 
sions for compliance with Charter values. Some 
courts have used the same s. 1 Oakes analysis used 
for determining whether a law complies with the 
Charter ; others have used a classic judicial review 
approach. 


[24] It goes without saying that administrative 
decision-makers must act consistently with the 
values underlying the grant of discretion, including 
Charter values (see Chamberlain v. Surrey School 
District No. 36, 2002 SCC 86, [2002] 4 S.C.R. 
710, at para. 71; Pinet v. St. Thomas Psychiatric 
Hospital, 2004 SCC 21, [2004] 1 S.C.R. 528, 
at paras. 19-23; and Ontario (Public Safety and 
Security) v. Criminal Lawyers’ Association, 2010 
SCC 23, [2010] 1 S.C.R. 815, at paras. 62-75). The 
question then is what framework should be used to 
scrutinize how those values were applied? 

[25] In Slaight Communications Inc. v. Davidson, 
[1989] 1 S.C.R. 1038, Lamer J., in his concurring 


d[u] Code de deontologie. La sanction est importante 
(suspension du droit de pratique durant 21 jours). Elle 
comporte egalement le stigmate attache a la culpabilite 
disciplinaire. Elle n’est toutefois pas deraisonnable. 
Elle m’apparait empreinte de retenue a l’egard d’un 
avocat qui a commis une faute deontologique grave, 
[par. 47] 

La Cour d’appel a conclu que la decision avait des 
effets proportionnels aux objectifs qu’elle visait. 

Analyse 

[22] M e Dore fonde sa these sur sa pretention 
que le fait de conclure a une violation du Code 
de deontologie enfreint la liberte d’expression 
protegee par Tal. 2b) de la Charte. Puisque la 
radiation avait deja pris fin lorsqu’il a ete entendu 
par la Cour d’appel, M e Dore n’a pas interjete 
appel de la sanction. Nous n’avons done pas a nous 
prononcer sur le caractere raisonnable de sa duree. 

[23] II ressort clairement des decisions du 
Tribunal et des cours qui ont precede a la revision 
judiciaire en l’espece qu’une certaine confusion 
entoure la question du cadre d’analyse applicable 
pour examiner la conformite des decisions admi- 
nistratives aux valeurs consacrees par la Charte. 
Certaines cours de justice ont eu recours au cadre 
d’analyse fonde sur l’article premier elabore dans 
Oakes, qui sert a juger de la conformite des lois a la 
Charte, tandis que d’autres ont applique l’approche 
classique de la revision judiciaire. 

[24] II va sans dire que les decideurs adminis- 
tratifs doivent agir de maniere compatible avec 
les valeurs sous-jacentes a l’octroi d’un pouvoir 
discretionnaire, y compris les valeurs consacrees 
par la Charte (voir Chamberlain c. Surrey School 
District No. 36, 2002 CSC 86, [2002] 4 R.C.S. 710, 
par. 71; Pinet c. St. Thomas Psychiatric Hospital, 
2004 CSC 21, [2004] 1 R.C.S. 528, par. 19-23; et 
Ontario (Surete et Securite publique) c. Criminal 
Lawyers’ Association, 2010 CSC 23, [2010] 1 
R.C.S. 815, par. 62-75). La question est done celle 
de savoir quel cadre d’analyse il faut utiliser pour 
examiner l’application de ces valeurs. 

[25] Dans l’arret Slaight Communications Inc. c. 
Davidson, [1989] 1 R.C.S. 1038, le juge Lamer a 
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reasons, said that the Charter applied to a labour 
adjudicator’s decision and used the s. 1 framework 
developed in R. v. Oakes, [1986] 1 S.C.R. 103, to 
determine if the decision complied with the Charter. 
Writing for the majority, Dickson C.J. agreed with 
Lamer J. that the Charter applied to administrative 
decision-making. But while he applied the Oakes 
framework, he notably and presciently observed 
that “[t]he precise relationship between the tradi¬ 
tional standard of administrative law review of patent 
unreasonableness and the new constitutional stand¬ 
ard of review will be worked out in future cases ” (p. 
1049 (emphasis added)). 


[26] Yet the approach taken in Slaight can only 
be properly understood in its context. Importantly, 
when Lamer J. held that discretionary administra¬ 
tive decisions implicating Charter values should 
be reviewed under the Oakes analysis, he did so 
in the context of the perceived inability of admin¬ 
istrative law to deal with Charter infringements in 
the exercise of discretion. This concern permeates 
the reasons in Slaight. As Prof. Genevieve Cartier 
has noted: 


. . . while Lamer J thought the administrative law 
standard was ill-suited to Charter challenges because 
of its inability to inquire into the substance of discre¬ 
tionary decisions, Dickson CJ thought it was ill-suited 
because of its inability to properly unravel the value 
inquiries involved in any Charter litigation. 


(“The Baker Effect: A New Interface Between the 
Canadian Charter of Rights and Freedoms and 
Administrative Law — The Case of Discretion”, 
in David Dyzenhaus, ed., The Unity of Public Law 
(2004), 61, at p. 68) 

[27] The approach taken in Slaight attracted aca¬ 
demic concern from administrative law scholars. 


affirme, dans des motifs concordants, que la deci¬ 
sion rendue par un arbitre du travail etait assujettie 
a la Charte. II s’est, en outre, servi du cadre d’ana- 
lyse fonde sur Particle premier elabore dans Oakes 
pour apprecier la conformite a la Charte de la sen¬ 
tence arbitrale en cause dans cette affaire. Au nom 
des juges majoritaires de la Cour, le juge en chef 
Dickson a juge, comme le juge Lamer, que les deci¬ 
sions administratives etaient assujetties a la Charte. 
Cela etant dit, tout en recourant au cadre d’analyse 
etabli dans Oakes, il a notamment souligne, fai- 
sant en cela preuve de prescience, que « [l]e rapport 
precis entre la norme traditionnelle de controle, 
en droit administratif, du caractere deraisonnable 
manifeste et la nouvelle norme constitutionnelle de 
controle va se degager de la jurisprudence a venir » 
(p. 1049 (je souligne)). 

[26] Or, l’approche adoptee dans Slaight ne 
peut etre correctement interpretee que dans son 
contexte. Fait important, c’est devant ce qui sem- 
blait etre l’incapacite du droit administratif de trai- 
ter des violations de la Charte dans l’exercice d’un 
pouvoir discretionnaire que le juge Lamer a juge 
que les decisions administratives de nature discre¬ 
tionnaire, mettant en cause les valeurs consacrees 
par la Charte, devraient etre revisees en appli- 
quant le cadre d’analyse elabore dans Oakes. Cette 
conclusion impregne l’ensemble des motifs formu¬ 
las dans Slaight. Comme la professeure Genevieve 
Cartier 1’a souligne : 

[TRADUCTION] . . . bien que, selon le juge Lamer, 
la norme de droit administratif ne soit pas adaptee aux 
contestations fondees sur la Charte, parce qu’elle ne 
permet pas d’examiner a fond les decisions de nature 
discretionnaire, le juge en chef Dickson a estime 
qu’elle n’est pas adaptee parce qu’elle ne permet pas 
de decortiquer adequatement l’examen des valeurs que 
comportent les litiges interessant la Charte. 

(« The Baker Effect : A New Interface Between 
the Canadian Charter of Rights and Freedoms and 
Administrative Law — The Case of Discretion », 
dans David Dyzenhaus, dir., The Unity of Public 
Law (2004), 61, p. 68) 

[27] L’approche adoptee dans l’arret Slaight a 
suscite des preoccupations chez les universitaires 
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Prof. John Evans argued that if courts were too 
quick to bypass administrative law in favour of the 
Charter, “a rich source of thought and experience 
about law and government will be overlooked or 
lost altogether” (“The Principles of Fundamental 
Justice: The Constitution and the Common 
Law” (1991), 29 Osgoode Hall L.J. 51, at p. 73). 
Similarly, Prof. Cartier suggested that the Slaight 
approach reduced the role of administrative law to 
the “formal determination of jurisdiction on the 
basis of statutory interpretation”, which prevented 
the control of discretion with reference to “values” 
and presented “an impoverished picture of admin¬ 
istrative law” (pp. 68-69). 


[28] The scope of the review of discretionary 
administrative decisions that provided the back¬ 
drop for the decision in Slaight was altered by this 
Court’s decision in Baker v. Canada (Minister of 
Citizenship and Immigration), [1999] 2 S.C.R. 817, 
at para. 65. In that case, L’Heureux-Dube J. con¬ 
cluded that administrative decision-makers were 
required to take into account fundamental Canadian 
values, including those in the Charter, when exer¬ 
cising their discretion (Baker, at paras. 53-56). 

[29] Building on the decision in Canadian Union 
of Public Employees, Local 963 v. New Brunswick 
Liquor Corp., [1979] 2 S.C.R. 227 (“ C.U.P.E .”), 
Baker represented a further shift away from 
Diceyan principles. By recognizing that admin¬ 
istrative decision-makers are both bound by fun¬ 
damental values and empowered to adjudicate 
them, Baker ceded interpretive authority on those 
issues to those decision-makers (David Dyzenhaus 
and Evan Fox-Decent, “Rethinking the Process/ 
Substance Distinction: Bakery. Canada” (2001), 51 
U.T.L.J. 193, at p. 240). This allows the Charter to 
“nurture” administrative law, by emphasizing that 
Charter values infuse the inquiry (Cartier, at pp. 
75 and 86; see also Mary Liston, “Governments in 
Miniature: The Rule of Law in the Administrative 


specialises en droit administratif. Le profes- 
seur John Evans a soutenu que si les tribunaux 
etaient trop prompts a esquiver le droit adminis¬ 
tratif au profit d’analyses fondees sur la Charte, 
[TRADUCTION] « une source precieuse de connais- 
sances et d’experiences en matiere de droit et 
de gouvernance ne sera pas prise en compte ou 
sera completement perdue » (« The Principles of 
Fundamental Justice : The Constitution and the 
Common Law » (1991), 29 Osgoode Hall L.J. 
51, p. 73). Dans le meme ordre d’idees, la profes- 
seure Cartier a affirme que l’approche preconisee 
dans Slaight reduisait le role du droit administra¬ 
tif a [TRADUCTION] « determiner la competence de 
faijon formelle en fonction de l’interpretation des 
lois », et que cela empeche la revision de l’exercice 
du pouvoir discretionnaire en ce qui concerne les 
« valeurs » et donne « une image appauvrie du droit 
administratif » (p. 68-69). 

[28] La portee de la revision des decisions admi- 
nistratives de nature discretionnaire qui a servi de 
toile de fond a la decision rendue dans Slaight a ete 
modifiee par la decision de la Cour dans l’affaire 
Baker c. Canada (Ministre de la Citoyennete et de 
l'Immigration), [1999] 2 R.C.S. 817, par. 65. Dans 
cet arret, la juge L’Heureux-Dube a conclu que les 
decideurs administratifs devaient tenir compte des 
valeurs canadiennes fondamentales, notamment 
celles consacrees par la Charte, lorsqu’ils exercent 
leur pouvoir discretionnaire (Baker, par. 53-56). 

[29] Fort de la decision rendue dans Syndicat 
canadien de la Fonction publique, section locale 
963 c. Societe des alcools du Nouveau-Brunswick, 
[1979] 2 R.C.S. 227 (« S.C.F.P. »), l’arret Baker 
s’est davantage ecarte des principes enonces par 
Dicey. En reconnaissant que les decideurs admi¬ 
nistratifs sont a la fois lies par des valeurs fon¬ 
damentales et habilites a statuer sur elles, Baker 
leur a cede le pouvoir d’interpretation quant a ces 
questions (David Dyzenhaus et Evan Fox-Decent, 
« Rethinking the Process/Substance Distinction : 
Baker v. Canada » (2001), 51 U.T.L.J. 193, p. 
240). La Charte peut ainsi [TRADUCTION] « favo- 
riser le developpement » du droit administratif 
en mettant l’accent pour que les valeurs qu’elle 
consacre infusent l’enquete (Cartier, p. 75 et 86; 
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State”, in Colleen M. Flood and Lome Sossin, eds., 
Administrative Law in Context (2008), 77, at p. 100; 
Susan L. Gratton and Lome Sossin, “In Search of 
Coherence: The Charter and Administrative Law 
under the McLachlin Court”, in David A. Wright 
and Adam M. Dodek, eds., Public Law at the 
McLachlin Court: The First Decade (2011), 145, at 
pp. 157-58). 


[30] When this is weighed together with this 
Court’s subsequent decisions, we see a com¬ 
pletely revised relationship between the Charter, 
the courts, and administrative law than the one 
first encountered in Slaight. In Dunsmuir v. New 
Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, the 
Court held that judicial review should be guided by 
a policy of deference, justified on the basis of leg¬ 
islative intent, respect for the specialized expertise 
of administrative decision-makers, and recognition 
that courts do not have a monopoly on adjudica¬ 
tion in the administrative state (para. 49). And in 
R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765, 
at paras. 78-82, building on the development of the 
jurisprudence, the Court found that administrative 
tribunals with the power to decide questions of law 
have the authority to apply the Charter and grant 
Charter remedies that are linked to matters prop¬ 
erly before them. 


[31] But, as predicted by Chief Justice Dickson, 
this Court has explored different ways to review 
the constitutionality of administrative decisions, 
vacillating between the values-based approach in 
Baker and the more formalistic template in Slaight. 
The s. 1 Oakes approach suggested by Lamer J., 
was followed in Stoffman v. Vancouver General 
Hospital, [1990] 3 S.C.R. 483; Dagenais v. Canadian 
Broadcasting Corp., [1994] 3 S.C.R. 835; Ross v. 
New Brunswick School District No. 15, [1996] 1 
S.C.R. 825; Eldridge v. British Columbia (Attorney 
General), [1997] 3 S.C.R. 624; Little Sisters Book 
and Art Emporium v. Canada (Minister of Justice), 
2000 SCC 69, [2000] 2 S.C.R. 1120; United States 


voir egalement Mary Liston, « Governments in 
Miniature : The Rule of Law in the Administrative 
State », dans Colleen M. Flood et Lome Sossin, 
dir., Administrative Law in Context (2008), 77, p. 
100; Susan L. Gratton et Lome Sossin, « In Search 
of Coherence : The Charter and Administrative 
Law under the McLachlin Court », dans David A. 
Wright et Adam M. Dodek, dir., Public Law at the 
McLachlin Court: The First Decade (2011), 145, 

р. 157-58). 

[30] Lorsque l’affirmation qui precede est appre- 
ciee au regard des decisions ulterieures de la Cour, 
nous entrevoyons une relation entre la Charte, 
les tribunaux et le droit administratif complete - 
ment differente de celle dont il a ete question pour 
la premiere fois dans Slaight. Dans Dunsmuir c. 
Nouveau-Brunswick, 2008 CSC 9, [2008] 1 R.C.S. 
190, la Cour a conclu que la revision judiciaire doit 
etre orientee par une politique de retenue justifiee 
par le respect de la volonte du legislateur, le res¬ 
pect de l’expertise specialisee que possedent les 
decideurs administratifs et la reconnaissance que 
les cours de justice n’ont pas le pouvoir exclusif 
de statuer sur toutes les questions dans le domaine 
administratif (par. 49). Dans R. c. Conway, 2010 
CSC 22, [2010] 1 R.C.S. 765, par. 78-82, s’appuyant 
sur 1’evolution de la jurisprudence, la Cour a conclu 
que les tribunaux administratifs dotes du pouvoir 
de trancher des questions de droit ont le pouvoir 
d’appliquer la Charte et d’accorder les reparations 
qu’autorise cette derniere dans les affaires dont ils 
sont regulierement saisis. 

[31] Cela etant dit, depuis, comme l’avait predit 
le juge en chef Dickson, notre Cour a explore dif- 
ferentes methodes d’examen de la constitutionna- 
lite des decisions administratives. Elle a oscille 
entre, d’une part, l’approche fondee sur les valeurs 
preconisees dans Baker et, d’autre part, le modele 
plus formaliste preconise dans Slaight. L’approche 
proposee par le juge Lamer dans Oakes et fondee 
sur l’article premier a ete suivie dans Stoffman c. 
Vancouver General Hospital, [1990] 3 R.C.S. 483, 
Dagenais c. Societe Radio-Canada, [1994] 3 R.C.S. 
835, Ross c. Conseil scolaire du district n° 15 du 
Nouveau-Brunswick, [1996] 1 R.C.S. 825, Eldridge 

с. Colombie-Britannique (Procureur general), 


2012 SCC 12 (Can LI I) 



416 


DORE V. BARREAU DU QUEBEC Abella J. 


[2012] 1 S.C.R. 


v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 283; and R. 
v. Mentuck, 2001 SCC 76, [2001] 3 S.C.R. 442. 


[32] Other cases, and particularly recently, have 
instead applied an administrative law/judicial 
review analysis in assessing whether the decision¬ 
maker took sufficient account of Charter values. 
This approach is seen in Baker, Trinity Western 
University v. British Columbia College of Teachers, 
2001 SCC 31, [2001] 1 S.C.R. 772; Chamberlain- 
Ahani v. Canada (Minister of Citizenship and 
Immigration), 2002 SCC 2, [2002] 1 S.C.R. 72; 
Pinet ; Lake v. Canada (Minister of Justice), 2008 
SCC 23, [2008] 1 S.C.R. 761; Canada (Prime 
Minister) v. Khadr, 2010 SCC 3, [2010] 1 S.C.R. 
44; Criminal Lawyers’ Association-, and Nemeth 
v. Canada (Justice), 2010 SCC 56, [2010] 3 S.C.R. 
281. 

[33] The last decision of this Court to use the 
full s. 1 Oakes approach to determine whether 
the exercise of statutory discretion complied with 
the Charter was Multani. The academic com¬ 
mentary that followed was consistently critical. In 
brief, it generally argued that the use of a strict s. 1 
analysis reduced administrative law to having a 
formal role in controlling the exercise of discretion 
(see Gratton and Sossin, at p. 157; David Mullan, 
“Administrative Tribunals and Judicial Review of 
Charter Issues after Multani” (2006), 21 N.J.C.L. 
127; Stephane Bernatchez, “Les rapports entre le 
droit administratif et les droits et libertes: la revi¬ 
sion judiciaire ou le controle constitutionnel?” 
(2010), 55 McGill L.J. 641). 


[34] Since then, and largely as a result of the 
revised administrative law template found in 
Dunsmuir, this Court appears to have moved away 
from Multani, leading to the suggestion that it may 
have “decided to start from ground zero in build¬ 
ing coherence in public law” (Gratton and Sossin, 


[1997] 3 R.C.S. 624, Little Sisters Book and Art 
Emporium c. Canada (Ministre de la Justice), 2000 
CSC 69, [2000] 2 R.C.S. 1120, Etats-Unis c. Burns, 
2001 CSC 7, [2001] 1 R.C.S. 283 et R. c. Mentuck, 
2001 CSC 76, [2001] 3 R.C.S. 442. 

[32] Dans d’autres affaires, plus particulierement 
des affaires recentes, c’est plutot l’analyse droit 
administratif/revision judiciaire qui a ete effectuee 
pour determiner si le decideur a pris suffisamment 
compte des valeurs consacrees par la Charte. C’est 
cette approche qui a ete privilegiee dans Baker, 
Universite Trinity Western c. British Columbia 
College of Teachers, 2001 CSC 31, [2001] 1 R.C.S. 
772, Chamberlain', Ahani c. Canada (Ministre de 
la Citoyennete et de TImmigration), 2002 CSC 
2, [2002] 1 R.C.S. 72, Pinet-, Lake c. Canada 
(Ministre de la Justice), 2008 CSC 23, [2008] 1 
R.C.S. 761, Canada (Premier ministre) c. Khadr, 
2010 CSC 3, [2010] 1 R.C.S. 44, Criminal Lawyers’ 
Association, et Nemeth c. Canada (Justice), 2010 
CSC 56, [2010] 3 R.C.S. 281. 

[33] C’est dans Multani que notre Cour a uti¬ 
lise pour la derniere fois l’analyse integrate fondee 
sur l’article premier elaboree dans Oakes pour 
juger de la conformite a la Charte de l’exercice 
d’un pouvoir discretionnaire confere par la loi. La 
doctrine qui a suivi a ete uniformement critique. 
En somme, les auteurs, pour la plupart, ont fait 
valoir que le recours a une analyse fondee stric- 
tement sur l’art. 1 reduisait le droit administratif 
a un role formel dans le contexte de la revision de 
l’exercice du pouvoir discretionnaire (voir Gratton 
et Sossin, p. 157; David Mullan, « Administrative 
Tribunals and Judicial Review of Charter Issues 
after Multani » (2006), 21 R.N.D.C. 127; Stephane 
Bernatchez, « Les rapports entre le droit adminis¬ 
tratif et les droits et libertes : la revision judiciaire 
ou le controle constitutionnel? » (2010), 55 R.D. 
McGill 641). 

[34] Depuis le prononce de cet arret, et en grande 
partie a cause de la revision du modele d’analyse 
des decisions administratives operee par Dunsmuir, 
notre Cour semble s’etre ecartee de Multani, ce 
qui laisse croire qu’elle a peut-etre [TRADUCTION] 
« decide de faire table rase avant d’etablir une 
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at p. 161). Today, the Court has two options for 
reviewing discretionary administrative decisions 
that implicate Charter values. The first is to adopt 
the Oakes framework, developed for reviewing 
laws for compliance with the Constitution. This 
undoubtedly protects Charter rights, but it does so 
at the risk of undermining a more robust conception 
of administrative law. In the words of Prof. Evans, 
if administrative law is bypassed for the Charter, 
“a rich source of thought and experience about law 
and government will be overlooked” (p. 73). 


[35] The alternative is for the Court to embrace 
a richer conception of administrative law, under 
which discretion is exercised “in light of consti¬ 
tutional guarantees and the values they reflect” 
(Multani, at para. 152, per LeBel J.). Under this 
approach, it is unnecessary to retreat to a s. 1 Oakes 
analysis in order to protect Charter values. Rather, 
administrative decisions are always required to 
consider fundamental values. The Charter simply 
acts as “a reminder that some values are clearly 
fundamental and . . . cannot be violated lightly” 
(Cartier, at p. 86). The administrative law approach 
also recognizes the legitimacy that this Court has 
given to administrative decision-making in cases 
such as Dunsmuir and Conway. These cases empha¬ 
size that administrative bodies are empowered, and 
indeed required, to consider Charter values within 
their scope of expertise. Integrating Charter values 
into the administrative approach, and recognizing 
the expertise of these decision-makers, opens “an 
institutional dialogue about the appropriate use and 
control of discretion, rather than the older com- 
mand-and-control relationship” (Liston, at p. 100). 


nouvelle coherence en droit public » (Gratton et 
Sossin, p. 161). Aujourd’hui, la Cour a deux options 
quant a la revision des decisions administratives de 
nature discretionnaire qui soulevent des questions 
relatives aux valeurs consacrees par la Charte. La 
premiere consiste a adopter le cadre d'analyse decrit 
dans Oakes et elabore pour examiner la constitu- 
tionnalite des lois. Cette approche protege inde- 
niablement les droits vises par la Charte, mais elle 
le fait au detriment d’une conception plus riche du 
droit administrate’. Comme l’exprime le profes- 
seur Evans, si les tribunaux etaient trop prompts a 
esquiver le droit administratif au profit de la Charte, 
[TRADUCTION] « une source precieuse de connais- 
sances et d’experiences en matiere de droit et de 
gouvernance ne sera pas prise en compte ou sera 
completement perdue » (p. 73). 

[35] En choisissant plutot la seconde option, la 
Cour donnerait son aval a cette conception plus 
riche du droit administratif en vertu de laquelle le 
pouvoir discretionnaire est exerce « a l’aune des 
garanties constitutionnelles et des valeurs que com- 
portent celles-ci» ( Multani, par. 152, le juge LeBel). 
Cette approche n’exige pas de se rabattre sur l’ana- 
lyse requise par l’article premier telle qu’elle a ete 
etablie dans Oakes pour proteger les valeurs consa¬ 
crees par la Charte', elle suppose plutot que les deci¬ 
sions administratives prennent toujours en conside¬ 
ration les valeurs fondamentales. La Charte n’agit 
alors que comme [TRADUCTION] « un rappel que 
certaines valeurs sont manifestement fondamentales 
et [. . .] ne peuvent etre violees a la legere » (Cartier, 
p. 86). L’approche du droit administratif reconnait, 
en outre, la legitimite que la Cour a donnee a la 
prise de decisions administratives dans des arrets 
tels Dunsmuir et Conway. Ces derniers soulignent 
que les organismes administratifs ont le pouvoir, et 
meme le devoir, de tenir compte des valeurs consa¬ 
crees par la Charte dans leur domaine d’expertise. 
Integrer ces valeurs dans l’approche qui preconise 
l’application des regies de droit administratif et 
reconnaitre l’expertise des decideurs administratifs 
instaure [TRADUCTION] « un dialogue institutionnel 
quant a l’utilisation qui doit etre faite du pouvoir dis¬ 
cretionnaire et quant a la revision appropriee de son 
exercice plutot que de faire appel a la relation plus 
ancienne d’autorite et de controle » (Liston, p. 100). 
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[36] As explained by Chief Justice McLachlin in 
Alberta v. Hutterian Brethren of Wilson Colony, 
2009 SCC 37, [2009] 2 S.C.R. 567, the approach 
used when reviewing the constitutionality of a law 
should be distinguished from the approach used for 
reviewing an administrative decision that is said 
to violate the rights of a particular individual (see 
also Bernatchez). When Charter values are applied 
to an individual administrative decision, they are 
being applied in relation to a particular set of facts. 
Dunsmuir tells us this should attract deference 
(para. 53; see also Suresh v. Canada (Minister of 
Citizenship and Immigration), 2002 SCC 1, [2002] 
1 S.C.R. 3, at para. 39). When a particular “law” 
is being assessed for Charter compliance, on the 
other hand, we are dealing with principles of gen¬ 
eral application. 

[37] The more flexible administrative approach 
to balancing Charter values is also more consistent 
with the nature of discretionary decision-making. 
Some of the aspects of the Oakes test are, in any 
event, poorly suited to the review of discretion¬ 
ary decisions, whether of judges or administra¬ 
tive decision-makers. For instance, the requirement 
under s. 1 that a limit be “prescribed by law” has 
been held by this Court to apply to norms where 
“their adoption is authorized by statute, they are 
binding rules of general application, and they are 
sufficiently accessible and precise to those to whom 
they apply” ( Greater Vancouver Transportation 
Authority v. Canadian Federation of Students — 
British Columbia Component, 2009 SCC 31, 
[2009] 2 S.C.R. 295, at para. 53). 


[38] Moreover, when exercising discretion under 
a provision or statutory scheme whose constitution¬ 
ality is not impugned, it is conceptually difficult to 
see what the “pressing and substantial” objective 
of a decision is, or who would have the burden of 
defining and defending it. 


[36] Comme la juge en chef McLachlin l’a expli- 
que dans Alberta c. Hutterian Brethren of Wilson 
Colony, 2009 CSC 37, [2009] 2 R.C.S. 567, l’exa- 
men de la constitutionnalite d’une loi doit etre dif¬ 
ferent de la revision d’une decision administrative 
qui est contestee parce qu’elle porterait atteinte 
aux droits d’un individu en particulier (voir egale- 
ment Bernatchez). Lorsque les valeurs consacrees 
par la Charte sont appliquees a une decision admi¬ 
nistrative particuliere, elles sont appliquees rela- 
tivement a un ensemble precis de faits. Dunsmuir 
nous dit que la retenue s’impose dans un tel cas 
(par. 53; voir aussi Suresh c. Canada (Ministre de 
la Citoyennete et de VImmigration), 2002 CSC 1, 
[2002] 1 R.C.S. 3, par. 39). Par contre, lorsqu’on 
verifie si une « loi » particuliere respecte la Charte, 
il est question de principes d’application generale. 

[37] L’approche plus souple du droit adminis- 
tratif pour mettre en balance les valeurs consa¬ 
crees par la Charte est egalement plus compatible 
avec la nature de la prise de decision qui decoule 
de l’exercice d’un pouvoir discretionnaire. Quoi 
qu’il en soit, certains aspects du test elabore dans 
Oakes conviennent peu a la revision des decisions 
prises a la suite de l’exercice d’un pouvoir discre¬ 
tionnaire, qu’elles aient ete prises par des juges 
ou par des decideurs administratifs. Par exemple, 
la Cour a juge que l’exigence de l’article premier 
selon laquelle la restriction doit decouler de l’ap- 
plication d’une « regie de droit » s’applique a des 
normes dont l’« adoption est autorisee par une loi, 
[des normes, en outre,] obligatoires et d’applica¬ 
tion generale et [. . .] suffisamment accessibles et 
precis[es] pour ceux qui y sont assujettis. »( Greater 
Vancouver Transportation Authority c. Federation 
canadienne des etudiantes et etudiants — Section 
Colombie-Britannique, 2009 CSC 31, [2009] 2 
R.C.S. 295, par. 53). 

[38] En outre, lorsqu’un decideur exerce le pou¬ 
voir discretionnaire que lui confere une disposi¬ 
tion legislative ou un regime legal dont la consti¬ 
tutionnalite n’est pas contestee, il est difficile, d’un 
point de vue conceptuel, d’imaginer ce qui pourrait 
constituer l’objectif « urgent et reel » d’une deci¬ 
sion ou de savoir qui devrait assumer le fardeau de 
le definir et de le defendre. 
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[39] This Court has already recognized the dif¬ 
ficulty of applying the Oakes framework beyond 
the context of reviewing a law or other rule of gen¬ 
eral application. This has been the case in apply¬ 
ing Charter values to the common law, “where 
there is no specific enactment that can be exam¬ 
ined in terms of objective, rational connection, 
least drastic means and proportionate effect” (Peter 
W. Hogg, Constitutional Law of Canada (5th ed. 
Supp.), vol. 2, at section 38.15). In R. v. Daviault, 
[1994] 3 S.C.R. 63, for example, in assessing the 
common law rule relating to establishing intent 
under extreme intoxication, the Court held that 
no Oakes analysis was required when reviewing 
a common law rule for compliance with Charter 
values: 


If a new common law rule could be enunciated which 
would not interfere with an accused person’s right to 
have control over the conduct of his or her defence, I 
can see no conceptual problem with the Court’s simply 
enunciating such a rule to take the place of the old rule, 
without considering whether the old rule could nonethe¬ 
less be upheld under s. 1 of the Charter. Given that the 
common law rule was fashioned by judges and not by 
Parliament or a legislature, judicial deference to elected 
bodies is not an issue. If it is possible to reformulate a 
common law rule so that it will not conflict with the 
principles of fundamental justice, such a reformulation 
should be undertaken, [pp. 93-94, citing R. v. Swain, 
[1991] 1 S.C.R. 933, at p. 978.] 

[40] In Hill v. Church of Scientology of Toronto, 
[1995] 2 S.C.R. 1130, this Court explicitly rejected 
the use of the s. 1 Oakes framework in develop¬ 
ing the common law of defamation for two rea¬ 
sons. First, when interpreting a common law rule, 
there is no violation of a Charter right, but a con¬ 
flict between principles, so “the balancing must 
be more flexible than the traditional s. 1 analysis”, 
with Charter values providing the guidelines for 
any modification to the common law (para. 97). 
Second, the Court noted that “the division of onus 
which normally operates in a Charter challenge” 
was not appropriate for private litigation under the 
common law, as the party seeking to change the 


[39] La Cour a deja reconnu la difficulty que pose 
l’application du cadre d’analyse formule dans Oakes 
au-dela du contexte de la revision d’une loi ou d’un 
autre type de regies de droit d’application generale. 
Le defi s’est pose lorsqu’il s’est agi d’appliquer les 
valeurs protegees par la Charte a la common law 
[TRADUCTION] « qui ne recele aucun texte regie - 
mentaire qui puisse etre examine en terme d’objec- 
tif, de lien rationnel, d’atteinte minimale et d’effet 
proportionnel » (Peter W. Hogg, Constitutional 
Law of Canada (5 e ed. suppl.), vol. 2, par. 38.15). 
Dans R. c. Daviault, [1994] 3 R.C.S. 63, par exem- 
ple, la Cour devait evaluer la regie de common law 
relative a l’etablissement de l’existence de l’inten- 
tion dans le cas d’une intoxication extreme. Elle 
a conclu qu’il n’etait pas necessaire de proceder a 
l’analyse prescrite par Oakes dans le contexte de la 
revision d’une regie de common law pour s’assu- 
rer de sa conformite aux valeurs consacrees par la 
Charte : 

S’il est possible d’enoncer une nouvelle regie de 
common law qui ne contrevienne pas au droit de l’accuse 
de controler la conduite de sa defense, je n’ai aucune 
difficulty a imaginer que la Cour puisse simplement la 
formuler, en remplacement de l’ancienne, sans chercher 
a savoir si l’ancienne regie pourrait neanmoins etre 
maintenue en vertu de l’article premier de la Charte. Vu 
que la regie de common law a ete creee par des juges et 
non par le legislateur, l’egard que les tribunaux doivent 
avoir envers les organismes elus n’est pas en cause. S’il 
est possible de reformuler une regie de common law de 
fa§on qu’elle ne s’oppose pas aux principes de justice 
fondamentale, il faudrait le faire. [p. 93-94, citant R. c. 
Swain, [1991] 1 R.C.S. 933, p. 978.] 

[40] Dans Hill c. Eglise de scientologie de 
Toronto, [1995] 2 R.C.S. 1130, la Cour a explici- 
tement rejete, pour deux raisons, l’utilisation du 
cadre d’analyse formule dans Oakes lorsqu’il s’est 
agi d’elaborer la common law en matiere de diffa- 
mation. Premierement, quand il est question d’in- 
terprefer une regie de common law, il n’y a pas de 
violation d’un droit vise par la Charte, mais plutot 
un conflit entre deux principes, de sorte que, d’une 
part, « la ponderation doit etre plus souple que 
l'analyse traditionnelle effectuee en vertu de Parti¬ 
cle premier » et que, d’autre part, les valeurs consa¬ 
crees par la Charte offrent alors des lignes direc¬ 
trices quant a toute modification de la common law 
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common law should not be allowed to benefit from 
a reverse onus (para. 98). As a result, the Court 
went on to “consider the common law of defama¬ 
tion in light of the values underlying the Charter” 
(para. 99). And in Grant v. Torstar Corp., 2009 
SCC 61, [2009] 3 S.C.R. 640, the Court relied on 
Charter values in introducing the new defence of 
responsible communication on matters of public 
interest to the law of defamation, without engaging 
in an Oakes analysis. 


[41] A further example is found in R.W.D.S.U., 
Local 558 v. Pepsi-Cola Canada Beverages (West) 
Ltd., 2002 SCC 8, [2002] 1 S.C.R. 156, where the 
Court dealt with the common law of secondary 
picketing. After concluding that freedom of expres¬ 
sion was engaged, the Court did not embark on an 
Oakes analysis. Instead, it found that the appropri¬ 
ate question was “which approach [to regulating 
secondary picketing] best balances the interests at 
stake in a way that conforms to the fundamental 
values reflected in the Charter ?” (para. 65). 


[42] Though each of these cases engaged Charter 
values, the Court did not see the Oakes test as the 
vehicle for balancing whether those values were 
taken into sufficient account. The same is true, 
it seems to me, in the administrative law context, 
where decision-makers are called upon to exer¬ 
cise their statutory discretion in accordance with 
Charter protections. 


I [43] What is the impact of this approach on the 
standard of review that applies when assessing 
the compliance of an administrative decision with 
Charter values? There is no doubt that when a tri¬ 
bunal is determining the constitutionality of a law, 


(par. 97). Deuxiemement, la Cour a souligne que 
« le partage habituel du fardeau dans [une] contes¬ 
tation [. . .] fondee sur la Charte » ne convenait 
pas pour un litige prive en common law puisque 
la partie qui cherche a faire modifier la common 
law ne devrait pas pouvoir profiter d’un renverse- 
ment du fardeau de la preuve (par. 98). La Cour a 
done examine « la common law de la diffamation 
a la lumiere des valeurs de la Charte » (par. 99). 
De plus, dans Grant c. Torstar Corp., 2009 CSC 
61, [2009] 3 R.C.S. 640, la Cour s’est fondee sur 
les valeurs consacrees par la Charte pour intro- 
duire dans le droit relatif a la diffamation le nou¬ 
veau moyen de defense de communication respon- 
sable concernant des questions d’interet public, et 
ce, sans faire intervenir l’analyse elaboree dans 
Oakes. 


[41] L’arret S.D.G.M.R ., section locale 558 c. 
Pepsi-Cola Canada Beverages (West) Ltd., 2002 
CSC 8, [2002] 1 R.C.S. 156, est un autre exemple 
de decision allant en ce sens. II s’agit de l’affaire 
oil la Cour a traite de la notion de common law de 
piquetage secondaire. Or, apres avoir conclu que la 
liberte d’expression etait en jeu, elle n’a pas pre¬ 
cede a l’analyse decrite dans Oakes. Elle a plutot 
conclu que la question qu’il fallait se poser etait 
celle de savoir quelle est « l’approche [pour regir 
le piquetage secondaire] qui pondere le mieux 
les interets en jeu, d’une faijon conforme aux 
valeurs fondamentales refletees dans la Charte » 
(par. 65). 


[42] Ainsi, meme si toutes ces causes mettaient 
en jeu des valeurs consacrees par la Charte, la 
Cour n’a pas juge bon d’utiliser le test elabore dans 
Oakes pour decider si ces valeurs avaient ete suf- 
fisamment prises en compte. II en va de meme, a 
mon avis, dans le contexte du droit administratif, 
ou les decideurs sont appeles a exercer le pouvoir 
discretionnaire que leur confere la loi en s’assurant 
de proteger les droits vises par la Charte. 


[43] Quel est l’effet de cette approche sur la norme 
de revision applicable a F appreciation de la confor- 
mite d’une decision administrative aux valeurs 
consacrees par la Charte ? II ne fait aucun doute 
que la decision d’un tribunal administratif au sujet 
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the standard of review is correctness ( Dunsmuir ; at 
para. 58). It is not at all clear to me, however, based 
on this Court’s jurisprudence, that correctness 
should be used to determine whether an adminis¬ 
trative decision-maker has taken sufficient account 
of Charter values in making a discretionary deci¬ 
sion. 


[44] This Court elaborated on the applicable 
standard of review to legal disciplinary panels in 
the pr e-Dunsmuir decision of Law Society of New 
Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R. 
247, where Iacobucci J. adopted a reasonableness 
standard in reviewing a sanction imposed for pro¬ 
fessional misconduct: 


Although there is a statutory appeal from deci¬ 
sions of the Discipline Committee, the expertise of 
the Committee, the purpose of its enabling statute, 
and the nature of the question in dispute all suggest a 
more deferential standard of review than correctness. 
These factors suggest that the legislator intended that 
the Discipline Committee of the self-regulating Law 

Society should be a specialized body with the primary 

responsibility to promote the objectives of the Act by 

overseeing professional discipline and, where neces¬ 

sary, selecting appropriate sanctions . In looking at 
all the factors as discussed in the foregoing analysis, 
I conclude that the appropriate standard is reasonable¬ 
ness simpliciter. Thus, on the question of the appropri¬ 
ate sanction for professional misconduct, the Court of 
Appeal should not substitute its own view of the “cor¬ 
rect” answer but may intervene only if the decision is 
shown to be unreasonable. [Emphasis added; para. 42.] 


[45] It seems to me that applying the Dunsmuir 
principles results in reasonableness remaining the 
applicable review standard for disciplinary panels. 
The issue then is whether this standard should be 
different when what is assessed is the disciplinary 
body’s application of Charter protections in the 
exercise of its discretion. In my view, the fact that 
Charter interests are implicated does not argue for 
a different standard. 


de la constitutionnalite d’une loi s’examine suivant 
la norme de la decision correcte (Dunsmuir, par. 
58). Cela etant dit, compte tenu de la jurisprudence 
de la Cour, il n’est pas du tout clair, selon moi, que 
c’est cette norme qu’il faut appliquer pour deter¬ 
miner si un decideur administratif a suffisamment 
tenu compte des valeurs consacrees par la Charte 
en rendant une decision a la suite de l’exercice d’un 
pouvoir discretionnaire. 



[44] La Cour a approfondi la question de la norme 
de controle applicable aux decisions d’organismes 
disciplinaires dans l’arret Barreau du Nouveau- 
Brunswick c. Ryan, 2003 CSC 20, [2003] 1 R.C.S. 
247, anterieur a Dunsmuir, et le juge Iacobucci y 
a retenu la norme de la decision raisonnable pour 
l’examen de la sanction infligee a l’egard d’une 
faute professionnelle : 


Bien que la loi prevoie un droit d’appel des decisions 
du comite de discipline, l’expertise du comite, l’objet 
de sa loi habilitante et la nature de la question en litige 
militent tous en faveur d’un degre plus eleve de deference 
que la norme de la decision correcte. Ces facteurs 
indiquent que le legislateur voulait que le comite de 
discipline du barreau autonome soit un organisme 

specialise ayant comme responsabilite primordiale la 

promotion des objectifs de la Loi par la surveillance 
disciplinaire de la profession et, au besoin, le choix de 
sanctions appropriees . Compte tenu de l’ensemble des 
facteurs pris en compte dans l’analyse qui precede, 
je conclus que la norme appropriee est celle de la 
decision raisonnable simpliciter. Par consequent, sur la 
question de la sanction appropriee pour le manquement 
professionnel, la Cour d’appel ne devrait pas substituer 
sa propre opinion quant a la reponse « correcte » et ne 
peut intervenir que s’il est demontre que la decision est 
deraisonnable. [Je souligne; par. 42.] 

[45] Je suis d’avis que, si on applique les 
principes etablis dans Dunsmuir, la norme de la 
decision raisonnable reste celle a laquelle il faut 
recourir pour reviser les decisions des comites de 
discipline. Il s’agit done de se demander si c’est 
une norme differente dont les tribunaux doivent se 
servir lorsque l’analyse porte sur l’application par 
l’organisme disciplinaire des garanties visees par la 
Charte dans l’exercice du pouvoir discretionnaire 
qui lui est confere. A mon avis, il n’y a pas lieu 
d’appliquer une norme differente du fait que la 
Charte est en cause. 
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[46] The starting point is the expertise of the 
tribunals in connection with their home statutes. 
Citing Prof. David Mullan, Dunsmuir confirmed 
the importance of recognizing that 

those working day to day in the implementation of fre¬ 
quently complex administrative schemes have or will 
develop a considerable degree of expertise or field sen¬ 
sitivity to the imperatives and nuances of the legislative 
regime .... 

(para. 49, citing “Establishing the Standard of 
Review: The Struggle for Complexity?” (2004), 17 
C.J.A.L.P. 59, at p. 93.) 

And, as Prof. Evans has noted, the “reasons for 
judicial restraint in reviewing agencies’ decisions 
on matters in which their expertise is relevant do 
not lose their cogency simply because the question 
in issue also has a constitutional dimension” (p. 81). 


[47] An administrative decision-maker exercis¬ 
ing a discretionary power under his or her home 
statute, has, by virtue of expertise and specializa¬ 
tion, particular familiarity with the competing con¬ 
siderations at play in weighing Charter values. As 
the Court explained in Douglas/Kwantlen Faculty 
Assn. v. Douglas College, [1990] 3 S.C.R. 570, 
adopting the observations of Prof. Danielle Pinard: 

[TRANSLATION] . . . administrative tribunals have the 
skills, expertise and knowledge in a particular area 
which can with advantage be used to ensure the pri¬ 
macy of the Constitution. Their privileged situation as 
regards the appreciation of the relevant facts enables 
them to develop a functional approach to rights and 
freedoms as well as to general constitutional precepts. 

(p. 605, citing “Le pouvoir des tribunaux admin- 
istratifs quebecois de refuser de donner effet a des 
textes qu’ils jugent inconstitutionnels” (1987-88), 
McGill L.J. 170, atpp. 173-74.) 

[48] This case, among others, reflected the 
increasing recognition by this Court of the distinct 
advantage that administrative bodies have in apply¬ 
ing the Charter to a specific set of facts and in the 


[46] Le premier point a considerer est l’expertise 
des tribunaux administratifs concernant leur loi 
constitutive. L’arret Dunsmuir, citant le professeur 
David Mullan, a confirme qu’il importait de recon- 
naitre que 

[TRADUCTION] les personnes qui se consacrent quoti- 
diennement a l’application de regimes administratifs 
souvent complexes possedent ou acquierent une grande 
connaissance ou sensibilite a l’egard des imperatifs et 
des subtilites des regimes legislates en cause . . . 

(par. 49, citant « Establishing the Standard of 
Review: The Struggle for Complexity? » (2004), 17 
C.J.A.L.P. 59, p. 93.) 

Comme le professeur Evans l’a souligne, les 
[TRADUCTION] « motifs invoques pour faire montre 
de retenue dans le cadre de l’examen des decisions 
d’organismes relatives a leur champ d’expertise ne 
perdent pas leur bien-fonde du seul fait que la ques¬ 
tion en litige comporte egalement une dimension 
constitutionnelle » (p. 81). 

[47] Le decideur administratif exerqant un pou¬ 
voir discretionnaire en vertu de sa loi constitutive 
est, de par son expertise et sa specialisation, par- 
ticulierement au fait des considerations opposees 
en jeu dans la mise en balance des valeurs consa- 
crees par la Charte. Comme la Cour 1’a explique 
en faisant siens les commentaires de la professeure 
Danielle Pinard dans Douglas/Kwantlen Faculty 
Assn. c. Douglas College, [1990] 3 R.C.S. 570 : 

... les tribunaux administratifs possedent une compe¬ 
tence, une expertise et une connaissance d’un milieu 
particulier qu’ils pourraient avantageusement mettre 
au service de la mise en oeuvre de la primaute de la 
Constitution. Leur position privilegiee quant a l’appre- 
hension des faits pertinents leur permet d’elaborer une 
approche fonctionnelle des droits et libertes tout comme 
des preceptes constitutionnels generaux. 

(p. 605, citant « Le pouvoir des tribunaux adminis¬ 
tratifs quebecois de refuser de donner effet a des 
textes qu’ils jugent inconstitutionnels » (1987-88), 
R.D. McGill 170, p. 173-74.) 

[48] Cette cause, entre autres, a illustre que la 
Cour reconnait de plus en plus la position privile¬ 
giee qu’occupent les tribunaux administratifs en 
matiere d’application de la Charte a un ensemble 
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context of their enabling legislation (see Conway, 
at paras. 79-80). As Major J. noted in dissent in 
Mooring v. Canada (National Parole Board), 
[1996] 1 S.C.R. 75, tailoring the Charter to a spe¬ 
cific situation “is more suited to a tribunal’s special 
role in determining rights on a case by case basis in 
the tribunal’s area of expertise” (para. 64; see also 
C.U.P.E., at pp. 235-36). 


[49] These principles led the Court to apply a 
reasonableness standard in Chamberlain, where 
McLachlin C.J. found that a school board had 
acted unreasonably in refusing to approve the use 
of books depicting same-sex parented families. She 
held that the board had failed to respect the “values 
of accommodation, tolerance and respect for diver¬ 
sity” which were incorporated into its enabling leg¬ 
islation and “reflected in our Constitution’s com¬ 
mitment to equality and minority rights” (para. 21). 
Similarly, in Pinet, Binnie J. used a reasonableness 
standard to review, for compliance with s. 7 of the 
Charter, a decision of the Ontario Review Board 
to return the appellant to a maximum security hos¬ 
pital, observing that a reasonableness review best 
reflected “the expertise of the members appointed 
to Review Boards” (para. 22). The purpose of the 
exercise was to determine whether the decision 
was “the least onerous and least restrictive” of the 
liberty interests of the appellant while consider¬ 
ing “public safety, the mental condition and other 
needs of the individual concerned, and his or her 
potential reintegration into society” (paras. 19 and 
23). In Pinet, the test was laid out in the statute, 
but Binnie J. made it clear that the emphasis on 
the least infringing decision was a constitutional 
requirement. 


[50] In Lake, where the Court was reviewing the 
Minister’s decision to surrender a Canadian cit¬ 
izen for extradition, implicating ss. 6(1) and 7 of 
the Charter, the Court again applied a reasonable¬ 
ness standard. LeBel J. held that deference is owed 
to the Minister’s decision, as the Minister is closer 


particulier de faits dans le contexte de leur loi habi- 
litante (voir Conway, par. 79-80). Comme le juge 
Major l’a signale dans les motifs dissidents qu’il 
a signes dans Mooring c. Canada (Commission 
nationale des liberations conditionnelles), [1996] 1 
R.C.S. 75, leur « fonction particuliere de determi¬ 
nation des droits au cas par cas dans leur domaine 
de specialisation placerait meme plutot les tribu- 
naux administratifs en meilleure position » pour 
appliquer la Charte a une situation donnee (par. 64; 
voir aussi S.C.F.P. , p. 235-236). 

[49] Ces principes ont amene la Cour a appli¬ 
quer la norme de la decision raisonnable dans 
Chamberlain, ou la juge en chef McLachlin a 
conclu que le refus d’un conseil scolaire d’approu- 
ver l’utilisation de manuels presentant des families 
homoparentales etait deraisonnable. Elle a juge que 
le conseil n’avait pas respecte les « valeurs d’ac- 
commodement, de tolerance et de respect de la 
diversite » qui sont incorporees dans sa loi habili- 
tante et qui « se traduisent par la protection consti- 
tutionnelle du droit a l’egalite et des droits des 
minorites » (par. 21). De meme, dans Pinet, le juge 
Binnie a applique la norme de la decision raison¬ 
nable a l’examen de la conformite a l’art. 7 de la 
Charte de la decision de la Commission ontarienne 
d’examen de renvoyer l’appelant dans un hopital 
a securite maximum, en signalant que c’est cette 
norme qui tient le mieux compte de « l’expertise 
des membres des commissions d’examen » (par. 
22). II s’agissait de juger si la decision etait « [la] 
moins sever[e] et [la] moins privativ[e] » pour la 
liberte de l’appelant tout en tenant compte de « la 
securite du public, de l’etat mental de l’individu 
en cause et de ses besoins, notamment sa reinser¬ 
tion sociale eventuelle » (par. 19 et 23). Dans cette 
affaire, le critere etait enonce dans la loi, mais le 
juge Binnie a expose clairement que la recherche 
de la decision la moins attentatoire etait une exi¬ 
gence constitutionnelle. 

[50] L’affaire Lake portait sur la revision d’une 
decision ministerielle d’extradition visant un 
citoyen canadien et faisant intervenir le par. 6(1) et 
l’art. 7 de la Charte. La encore, la Cour a applique 
la norme de la decision raisonnable. Le juge LeBel 
a declare qu’il y a lieu, en raison de l’expertise du 
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to the relevant facts required to balance competing 
considerations and benefits from expertise: 

This Court has repeatedly affirmed that deference 
is owed to the Minister’s decision whether to order sur¬ 
render once a fugitive has been committed for extradi¬ 
tion. The issue in the case at bar concerns the standard 
to be applied in reviewing the Minister’s assessment of 
a fugitive’s Charter rights. Reasonableness is the appro¬ 
priate standard of review for the Minister’s decision, 
regardless of whether the fugitive argues that extradi¬ 

tion would infringe his or her rights under the Charter. 
As is evident from this Court’s jurisprudence, to ensure 
compliance with the Charter in the extradition context, 
the Minister must balance competing considerations, 

and where many such considerations are concerned, 

the Minister has superior expertise . The assertion that 
interference with the Minister’s decision will be lim¬ 
ited to exceptional cases of “real substance” reflects 
the breadth of the Minister’s discretion; the decision 
should not be interfered with unless it is unreasonable 
(Schmidt [Canada v. Schmidt, [1987] 1 S.C.R. 500]) 
(for comments on the standards of correctness and rea¬ 
sonableness, see Dunsmuir v. New Brunswick, [2008] 1 
S.C.R. 190, 2008 SCC 9). [Emphasis added; para. 34.] 


[51] The alternative — adopting a correct¬ 
ness review in every case that implicates Charter 
values — will, as Prof. Mullan noted, essentially 
lead to courts “retrying” a range of administrative 
decisions that would otherwise be subjected to a 
reasonableness standard: 


If correctness review becomes the order of the day in all 
Charter contexts, including the determination of fac¬ 
tual issues and the application of the law to those facts, 
then what in effect can occur is that the courts will 
perforce assume the role of a de novo appellate body 

from all tribunals the task of which is to make deci¬ 
sions that of necessity have an impact on Charter rights 
and freedoms : Review Boards, Parole Boards, prison 
disciplinary tribunals, child welfare authorities, and the 
like. Whether that kind of judicial micro-managing of 
aspects of the administrative process should take place 
is a highly problematic question. [Emphasis added; 
p. 145.] 


ministre et de sa proximite avec les faits pertinents, 
de deferer aux decisions de ce dernier pour la mise 
en balance des considerations opposees en jeu : 

Notre Cour a confirme a maintes reprises que la 
deference s’imposait a l’endroit de la decision du minis¬ 
tre de prendre ou non un arrete d’extradition une fois 
le fugitif incarcere. Elle doit aujourd’hui determiner 
quelle norme de controle judiciaire s’applique a [’ap¬ 
preciation ministerielle des droits constitutionnels du 
fugitif. Cette norme dgmeure celle de la misonnubiliie. 
meme lorsque le fugitif fait valoir que l’extradition por- 

terait atteinte a ses droits constitutionnels. II ressort 
de la jurisprudence de notre Cour que pour assurer le 
respect de la Charte dans le contexte d’une demande 
d’extradition, le ministre doit tenir compte de conside¬ 
rations opposees et possede a l’egard de bon nombre 
de celles-ci une plus grande expertise . L’affirmation 
selon laquelle les tribunaux n’interviendront que dans 
les cas exceptionnels ou cela « s’impose reellement » 
traduit bien la portee du pouvoir discretionnaire du 
ministre. La decision ne doit en effet etre modifiee que 
si elle est deraisonnable ( Schmidt [Canada c. Schmidt, 
[1987] 1 R.C.S. 500]) (voir l’analyse de la norme de la 
decision correcte et de la norme de la decision raison- 
nable dans l’arret Dunsmuir c. Nouveau-Brunswick, 
[2008] 1 R.C.S. 190, 2008 CSC 9. [Je souligne; 
par. 34.] 

[51] Comme le signale le professeur Mullan, 
l’autre solution — soit celle qui consiste a appli- 
quer la norme de la decision correcte chaque fois 
que des valeurs consacrees par la Charte sont en 
cause — aurait essentiellement pour effet que des 
decisions administratives qui auraient autrement 
ete revisees suivant la norme de la decision raison- 
nable seraient «jugees a nouveau » : 

[TRADUCTION] Si tous les contextes relatifs a la Charte 
devaient commander l’examen de la justesse de la deci¬ 
sion, meme en ce qui concerne les questions de fait et 
l’application du droit aux conclusions de fait, cela pour- 
rait avoir pour effet de conferer aux tribunaux judiciai- 
res le role de cours d’appel de novo a l’egard de tous 

les tribunaux administratifs appeles a rendre des deci¬ 

sions qui toucheront immanquablement des droits ou 
libertes garantis par la Charte , tels les commissions de 
revision ou de liberation conditionnelle, les comites de 
discipline de penitenciers, les autorites de protection de 
l’enfance, etc. L’opportunite d’un tel interventionnisme 
judiciaire dans ces divers aspects du processus admi¬ 
nistrate est une question tres delicate. [Je souligne; 
p. 145.] 
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[52] So our choice is between saying that every 
time a party argues that Charter values are impli¬ 
cated on judicial review, a reasonableness review 
is transformed into a correctness one, or saying 
that while both tribunals and courts can interpret 
the Charter, the administrative decision-maker has 
the necessary specialized expertise and discretion¬ 
ary power in the area where the Charter values are 
being balanced. 


[53] The decisions of legal disciplinary bodies 
offer a good example of the problem of applying 
a correctness review whenever Charter values are 
implicated. Most breaches of art. 2.03 of the Code 
of ethics calling for “objectivity, moderation and 
dignity”, necessarily engage the expressive rights 
of lawyers. That would mean that most exercises of 
disciplinary discretion under this provision would 
be transformed from the usual reasonableness 
review to one for correctness. 


[54] Nevertheless, as McLachlin C.J. noted in 
Catalyst, “reasonableness must be assessed in the 
context of the particular type of decision making 
involved and all relevant factors. It is an essentially 
contextual inquiry” (para. 18). Deference is still 
justified on the basis of the decision-maker’s exper¬ 
tise and its proximity to the facts of the case. Even 
where Charter values are involved, the admin¬ 
istrative decision-maker will generally be in the 
best position to consider the impact of the relevant 
Charter values on the specific facts of the case. But 
both decision-makers and reviewing courts must 
remain conscious of the fundamental importance 
of Charter values in the analysis. 


[52] Done, nous avons le choix entre, d’une part, 
affirmer que, chaque fois qu’une partie pretend que 
des valeurs consacrees par la Charte sont en cause 
dans le cadre d’une revision judiciaire, un examen 
suivant la norme de la decision correcte doit se sub- 
stituer a celui suivant la norme de la decision rai- 
sonnable ou, d’autre part, affirmer que, bien que les 
tribunaux et les cours de justice puissent interpreter 
la Charte, le decideur administratif possede l’ex- 
pertise particuliere exigee et le pouvoir discretion- 
naire voulu dans le domaine oil les valeurs consa¬ 
crees par la Charte sont mises en balance. 

[53] Les decisions d’organismes disciplinaires 
qui ceuvrent relativement aux professions juridi- 
ques fournissent un bon exemple des problemes 
que pose la revision judiciaire suivant la norme 
de la decision correcte des lors que des valeurs 
consacrees par la Charte sont en cause. Le droit 
a la liberte d’expression des avocats est necessai- 
rement en jeu dans la plupart des contraventions a 
l’art. 2.03 du Code de deontologie, qui exige que 
les avocats aient une conduite empreinte « d’objec- 
tivite, de moderation et de dignite ». II s’ensuit que 
la revision du caractere raisonnable normalement 
effectuee a l’egard de la plupart des decisions disci¬ 
plinaires discretionnaires fondees sur cette disposi¬ 
tion deviendrait un controle de la justesse. 

[54] Quoi qu’il en soit, comme la juge en chef 
McLachlin l’a souligne dans Catalyst, « le carac¬ 
tere raisonnable de la decision s’apprecie dans le 
contexte du type particulier de processus deci- 
sionnel en cause et de l’ensemble des facteurs 
pertinents. II s’agit essentiellement d’une analyse 
contextuelle » (par. 18). II continue done a etre jus- 
tifie de faire preuve de deference a l’endroit du deci¬ 
deur administratif compte tenu de son expertise et 
de sa proximite aux faits de la cause puisque, meme 
quand les valeurs consacrees par la Charte sont en 
jeu, il sera generalement le mieux place pour juger 
de l’incidence des valeurs pertinentes de ce type au 
regard des faits precis de l’affaire. Cela etant dit, 
tant les decideurs que les tribunaux qui precedent 
a la revision de leurs decisions doivent analyser les 
questions qui leur sont soumises en gardant a l’es- 
prit l’importance fondamentale des valeurs consa¬ 
crees par la Charte. 
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[55] How then does an administrative decision¬ 
maker apply Charter values in the exercise of stat¬ 
utory discretion? He or she balances the Charter 
values with the statutory objectives. In effecting 
this balancing, the decision-maker should first con¬ 
sider the statutory objectives. In Lake, for instance, 
the importance of Canada’s international obliga¬ 
tions, its relationships with foreign governments, 
and the investigation, prosecution and suppres¬ 
sion of international crime justified the prima facie 
infringement of mobility rights under s. 6(1) (para. 
27). In Pinet, the twin goals of public safety and 
fair treatment grounded the assessment of whether 
an infringement of an individual’s liberty interest 
was justified (para. 19). 


[56] Then the decision-maker should ask how 
the Charter value at issue will best be protected 
in view of the statutory objectives. This is at the 
core of the proportionality exercise, and requires 
the decision-maker to balance the severity of the 
interference of the Charter protection with the 
statutory objectives. This is where the role of judi¬ 
cial review for reasonableness aligns with the one 
applied in the Oakes context. As this Court recog¬ 
nized in RJR-MacDonald Inc. v. Canada (Attorney 
General), [1995] 3 S.C.R. 199, at para. 160, “courts 
must accord some leeway to the legislator” in the 
Charter balancing exercise, and the proportionality 
test will be satisfied if the measure “falls within a 
range of reasonable alternatives”. The same is true 
in the context of a review of an administrative deci¬ 
sion for reasonableness, where decision-makers are 
entitled to a measure of deference so long as the 
decision, in the words of Dunsmuir, “falls within a 
range of possible, acceptable outcomes” (para. 47). 


[57] On judicial review, the question becomes 
whether, in assessing the impact of the relevant 
Charter protection and given the nature of the 


[55] Comment un decideur administratif appli- 
que-t-il done les valeurs consacrees par la Charte 
dans l’exercice d’un pouvoir discretionnaire que lui 
confere la loi? II ou elle met en balance ces valeurs 
et les objectifs de la loi. Lorsqu’il precede a cette 
mise en balance, le decideur doit d’abord se pen- 
cher sur les objectifs en question. Dans Lake, par 
exemple, l’importance des obligations internatio- 
nales du Canada, ses relations avec les gouverne- 
ments etrangers ainsi que l’enquete, la poursuite 
et la repression du crime a l’echelle internationale 
justifiait, prima facie, la violation de la liberte de 
circulation visee au par. 6(1) (par. 27). Dans Pinet, 
e’est le double objectif de protection de la securite 
du public et de traitement equitable qui a fonde 
1’evaluation de la violation du droit a la liberte pour 
determiner si elle etait justifiee (par. 19). 

[56] Ensuite, le decideur doit se demander com¬ 
ment proteger au mieux la valeur en jeu consacree 
par la Charte compte tenu des objectifs vises par 
la loi. Cette reflexion constitue l’essence meme 
de l’analyse de la proportionnalite et exige que le 
decideur mette en balance la gravite de l’atteinte 
a la valeur protegee par la Charte, d’une part, 
et les objectifs que vise la loi, d’autre part. C’est 
a cette etape que le role de la revision judiciaire 
visant a juger du caractere raisonnable de la deci¬ 
sion s’apparente a celui de l’analyse effectuee dans 
le contexte de l’application du test de l’arret Oakes. 
Comme la Cour l’a reconnu dans RJR-MacDonald 
Inc. c. Canada (Procureur general), [1995] 3 
R.C.S. 199, par. 160, « les tribunaux doivent accor- 
der une certaine latitude au legislateur » lorsqu’ils 
precedent a une mise en balance au regard de la 
Charte et il sera satisfait au test de proportionnalite 
si la mesure « se situe a l’interieur d’une gamme de 
mesures raisonnables ». II en est de meme dans le 
contexte de la revision d’une decision administra¬ 
tive pour en evaluer le caractere raisonnable oil il 
convient de faire preuve d’une certaine deference a 
l’endroit des decideurs a condition que la decision, 
comme l’affirme la Cour dans Dunsmuir, « [appar- 
tienne] aux issues possibles acceptables » (par. 47). 

[57] Dans le contexte d’une revision judiciaire, 
il s’agit done de determiner si — en evaluant l’in- 
cidence de la protection pertinente offerte par la 
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decision and the statutory and factual contexts, 
the decision reflects a proportionate balancing of 
the Charter protections at play. As LeBel J. noted 
in Multani, when a court is faced with reviewing 
an administrative decision that implicates Charter 
rights, “[t]he issue becomes one of proportionality” 
(para. 155), and calls for integrating the spirit of 
s. 1 into judicial review. Though this judicial review 
is conducted within the administrative framework, 
there is nonetheless conceptual harmony between a 
reasonableness review and the Oakes framework, 
since both contemplate giving a “margin of appre¬ 
ciation”, or deference, to administrative and legis¬ 
lative bodies in balancing Charter values against 
broader objectives. 


[58] If, in exercising its statutory discretion, the 
decision-maker has properly balanced the relevant 
Charter value with the statutory objectives, the 
decision will be found to be reasonable. 

Application 

[59] The Charter value at issue in this appeal 
is expression, and, specifically, how it should be 
applied in the context of a lawyer’s professional 
duties. 


[60] At the relevant time, art. 2.03 of the Code of 
ethics (now modified as art. 2.00.01, O.C. 351-2004, 
(2004) 136 G.O. II, 1272) stated that “[t]he conduct 
of an advocate must bear the stamp of objectivity, 
moderation and dignity”. This provision, whose 
constitutionality is not impugned before us, sets 
out a series of broad standards that are open to a 
wide range of interpretations. The determination 
of whether the actions of a lawyer violate art. 2.03 
in a given case is left entirely to the Disciplinary 
Council’s discretion. 


Charte et compte tenu de la nature de la decision 
et des contextes legal et factuel — la decision est 
le fruit d’une mise en balance proportionnee des 
droits en cause proteges par la Charte. Comme le 
juge LeBel l’a souligne dans Multani, lorsqu’une 
cour est appelee a reviser une decision administra¬ 
tive qui met en jeu les droits proteges par la Charte, 
« [l]a question se reduit a un probleme de propor- 
tionnalite » (par. 155) et requiert d’integrer l’es- 
prit de l’article premier dans la revision judiciaire. 
Meme si cette revision judiciaire est menee selon 
le cadre d’analyse du droit administratif, il existe 
neanmoins une harmonie conceptuelle entre l’exa- 
men du caractere raisonnable et le cadre d’analyse 
preconise dans Oakes puisque les deux demar¬ 
ches supposent de donner une « marge depre¬ 
ciation » aux organes administratifs ou legislates 
ou de faire preuve de deference a leur egard lors 
de la mise en balance des valeurs consacrees par 
la Charte, d’une part, et les objectifs plus larges, 
d’autre part. 

[58] Si, en ex errant son pouvoir discretionnaire, 
le decideur a correctement mis en balance la valeur 
pertinente consacree par la Charte et les objectifs 
vises par la loi, sa decision sera jugee raisonnable. 

Application 

[59] En l’espece, la valeur en jeu consacree par 
la Charte est la liberte d’expression et la question a 
trancher est, plus precisement, celle de savoir com¬ 
ment cette liberte devrait pouvoir s’exercer dans le 
contexte des obligations professionnelles de l’avo- 
cat. 

[60] Au moment des faits, l’art. 2.03 du Code de 
deontologie (maintenant l’art. 2.00.01, decret 351- 
2004, (2004) 136 G.O. II, 1840) portait que « [l]a 
conduite de l’avocat doit etre empreinte d’objecti- 
vite, de moderation et de dignite ». Cette disposi¬ 
tion, dont la constitutionnalite n’est pas attaquee 
devant nous, etablit un ensemble de normes gene- 
rales se pretant a une multitude d’interpretations. 
La question de savoir si, dans un cas donne, la 
conduite d’un avocat contrevient a l’art. 2.03, est 
entierement laissee a l’appreciation discretionnaire 
du Comite de discipline. 
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[61] No party in this dispute challenges the impor¬ 
tance of professional discipline to prevent incivility 
in the legal profession, namely “potent displays of 
disrespect for the participants in the justice system, 
beyond mere rudeness or discourtesy” (Michael 
Code, “Counsel’s Duty of Civility: An Essential 
Component of Fair Trials and an Effective Justice 
System” (2007), 11 Can. Crim. L.R. 97, at p. 101; 
see also Gavin MacKenzie, Lawyers and Ethics: 
Professional Responsibility and Discipline (5th ed. 
2009), at p. 8-1). The duty to encourage civility, 
“both inside and outside the courtroom”, rests with 
the courts and with lawyers (R. v. Felderhof{ 2003), 
68 O.R. (3d) 481 (C.A.), at para. 83). 


[62] As a result, rules similar to art. 2.03 are 
found in codes of ethics that govern the legal 
profession throughout Canada. The Canadian 
Bar Association’s Code of Professional Conduct 
(2009), for example, states that a “lawyer should at 
all times be courteous, civil, and act in good faith to 
the court or tribunal and to all persons with whom 
the lawyer has dealings in the course of an action 
or proceeding” (c. IX, at para. 16; see also Law 
Society of Upper Canada, Rules of Professional 
Conduct (updated 2011), r. 6.03(5)). 

[63] But in dealing with the appropriate bound¬ 
aries of civility, the severity of the conduct must 
be interpreted in light of the expressive rights 
guaranteed by the Charter, and, in particular, the 
public benefit in ensuring the right of lawyers to 
express themselves about the justice system in gen¬ 
eral and judges in particular (MacKenzie, at p. 
26-1; R. v. Kopyto (1987), 62 O.R. (2d) 449 (C.A.); 
and Attorney-General v. Times Newspapers Ltd., 
[1974] A.C. 273 (H.L.)). 

[64] In Histed v. Law Society of Manitoba, 2007 
MBCA 150, 225 Man. R. (2d) 74, where Steel J.A. 
upheld a disciplinary decision resulting from a law¬ 
yer’s criticism of a judge, the critical role played by 
lawyers in assuring the accountability of the judici¬ 
ary was acknowledged: 


[61] Nul ne conteste, en l’espece, l’importance 
que revetent les regies deontologiques pour la pre¬ 
vention de l’incivilite dans la profession juridique, 
a savoir [TRADUCTION] « les manifestations fla- 
grantes d’irrespect pour les participants au systeme 
de justice, qui depassent la simple impolitesse ou 
discourtoisie » (Michael Code, « Counsel’s Duty 
of Civility : An Essential Component of Fair Trials 
and an Effective Justice System » (2007), 11 Rev. 
can. D.P. 97, p. 101; voir aussi Gavin MacKenzie, 
Lawyers and Ethics : Professional Responsibility 
and Discipline (5 e ed. 2009), p. 8-1). C’est aux tri- 
bunaux et aux avocats qu’incombe le devoir de pro- 
mouvoir la civilite [TRADUCTION] « tant a l’inte- 
rieur qu’a l’exterieur de la salle d’audience » (R. c. 
Felderhof (2003), 68 O.R. (3d) 481 (C.A.), par. 83). 

[62] On trouve done des regies analogues a l’art. 
2.03 dans tous les codes de deontologie regissant 
la profession juridique au Canada. Par exemple, 
le Code de deontologie professionnelle (2009) 
de l’Association du Barreau canadien enonce que 
« [lj’avocat doit faire preuve de courtoisie et de 
civilite et agir de bonne foi envers le tribunal judi- 
ciaire ou administrate’ et toutes les personnes avec 
qui il interagit en cours d’instance ou de proces » 
(ch. IX, par. 16; voir aussi le Code de deontologie 
du Barreau du Haut-Canada (mis a jour en 2011), 
regie 6.03(5)). 

[63] Toutefois, lorsqu’il s’agit de determiner 
quand un comportement passe les homes de la civi¬ 
lite, il faut tenir compte du droit a la liberte d’ex- 
pression garanti par la Cliarte et, plus particulie- 
rement, des avantages que procure a l’ensemble de 
la population l’exercice par les avocats du droit de 
s’exprimer au sujet du systeme de justice en general 
et au sujet des juges en particulier (MacKenzie, p. 
26-1; R. c. Kopyto (1987), 62 O.R. (2d) 449 (C.A.); 
et Attorney-General c. Times Newspapers Ltd., 
[1974] A.C. 273 (H.L.)). 

[64] Dans Histed c. Law Society of Manitoba, 
2007 MBCA 150, 225 Man. R. (2d) 74, la juge 
Steel a maintenu une decision disciplinaire relative 
a la critique d’un juge par un avocat et a reconnu le 
role primordial qu’assument les avocats en matiere 
de responsabilite judiciaire : 
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[TRADUCTION] Non seulement les juges doivent-ils 
repondre de leurs actions et accepter la critique, mais 
les avocats jouent un role privilegie dans l’actualisation 
de cette responsabilite. En tant que professionnels spe¬ 
cialises et officiers de justice, les avocats ont une obli¬ 
gation particuliere d’intrepidite devant les tribunaux. 
Ils doivent plaider avec courage, ce qui peut les amener 
a critiquer le deroulement d’une instance ou une deci¬ 
sion. Faisant partie integrante du systeme de justice, les 


Not only should the judiciary be accountable and 
open to criticism, but lawyers play a very unique role 
in ensuring that accountability. As professionals with 
special expertise and officers of the court, lawyers are 
under a special responsibility to exercise fearlessness in 
front of the courts. They must advance their cases cou¬ 
rageously, and this may result in criticism of proceed¬ 
ings before or decisions by the judiciary. The lawyer, 
as an intimate part of the legal system, plays a pivotal 

role in ensuring the accountability and transparency of 

the judiciary. To play that role effectively, he/she must 

feel free to act and speak without inhibition and with 

courage when the circumstances demand it. [Emphasis 
added; para. 71.] 

[65] Proper respect for these expressive rights 
may involve disciplinary bodies tolerating a degree 
of discordant criticism. As the Ontario Court of 
Appeal observed in a different context in Kopyto, 
the fact that a lawyer is criticizing a judge, a ten¬ 
ured and independent participant in the justice 
system, may raise, not lower, the threshold for lim¬ 
iting a lawyer’s expressive rights under the Charter. 
This does not by any means argue for an unlimited 
right on the part of lawyers to breach the legitimate 
public expectation that they will behave with civil¬ 
ity. 


[66] We are, in other words, balancing the fun¬ 
damental importance of open, and even forceful, 
criticism of our public institutions with the need 
to ensure civility in the profession. Disciplinary 
bodies must therefore demonstrate that they have 
given due regard to the importance of the expres¬ 
sive rights at issue, both in light of an individual 
lawyer’s right to expression and the public’s interest 
in open discussion. As with all disciplinary deci¬ 
sions, this balancing is a fact-dependent and dis¬ 
cretionary exercise. 


[67] In this case, the 21-day suspension imposed 
on Mr. Dore is not before this Court, since Mr. Dore 
did not appeal it either to the Court of Appeal or to 
this Court. All we have been asked to determine is 


avocats jouent un role crucial dans l’actualisation de la 

responsabilite et de la transparence judiciaires. Pour 

s’acquitter efficacement de ce role, ils doivent se sentir 

libres d’agir et de parler sans contrainte et avec cou¬ 

rage lorsque les circonstances l’exigent. [Je souligne; 
par. 71.] 

[65] II peut decouler du respect qui est du a ce 
droit a la liberte d’expression que des organismes 
disciplinaires tolerent certaines critiques acerees. 
Comme la Cour d’appel de l’Ontario l’a signale 
dans le contexte different de l’arret Kopyto, le fait 
qu’un avocat critique un juge, un acteur indepen¬ 
dant et nomme a titre inamovible du systeme de 
justice, pourrait hausser, et non abaisser, le seuil 
au-dela duquel il convient de limiter l’exercice par 
un avocat du droit a la liberte d’expression que lui 
garantit la Charte. Cela etant dit, il ne faut surtout 
pas voir la d’argument pour un droit illimite des 
avocats de faire fi de la civilite que la societe est en 
droit d’attendre d’eux. 

[66] Autrement dit, les valeurs mises en balance 
sont, d’une part, l’importance fondamentale d’une 
critique ouverte et meme vigoureuse de nos insti¬ 
tutions publiques et, d’autre part, la necessite d’as- 
surer la civilite dans l’exercice de la profession 
juridique. Les organes disciplinaires doivent done 
demontrer qu’ils ont dument tenu compte de l’im- 
portance des droits d’expression en cause, tant dans 
la perspective du droit d’expression individuel des 
avocats que dans celle de l’interet public a l’ouver- 
ture des debats. Comme pour toutes les decisions 
disciplinaires, cette mise en balance depend des 
faits et suppose l’exercice d’un pouvoir discretion- 
naire. 

[67] En l’espece, la Cour n’est pas saisie de la 
sanction infligee a M e Dore, soit une suspension 
de son droit de pratique durant 21 jours, puisque ce 
dernier n’en a pas fait appel ni en Cour d’appel ni 
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whether the Disciplinary Council’s conclusion that 
a reprimand was warranted under art. 2.03 of the 
Code of ethics was a reasonable one. To make that 
assessment, we must consider whether this result 
reflects a proportionate application of the statutory 
mandate with Mr. Dore’s expressive rights. 


[68] Lawyers potentially face criticisms and pres¬ 
sures on a daily basis. They are expected by the 
public, on whose behalf they serve, to endure them 
with civility and dignity. This is not always easy 
where the lawyer feels he or she has been unfairly 
provoked, as in this case. But it is precisely when 
a lawyer’s equilibrium is unduly tested that he or 
she is particularly called upon to behave with trans¬ 
cendent civility. On the other hand, lawyers should 
not be expected to behave like verbal eunuchs. 
They not only have a right to speak their minds 
freely, they arguably have a duty to do so. But they 
are constrained by their profession to do so with 
dignified restraint. 


[69] A reprimand for a lawyer does not automati¬ 
cally flow from criticizing a judge or the judicial 
system. As discussed, such criticism, even when it 
is expressed robustly, can be constructive. However 
in the context of disciplinary hearings, such criti¬ 
cism will be measured against the public’s reason¬ 
able expectations of a lawyer’s professionalism. As 
the Disciplinary Council found, Mr. Dore’s letter 
was outside those expectations. His displeasure 
with Justice Boilard was justifiable, but the extent 
of the response was not. 


[70] The Disciplinary Council recognized that 
a lawyer must have [TRANSLATION] “total lib¬ 
erty and independence in the defence of a cli¬ 
ent’s rights”, and “has the right to respond to criti¬ 
cism or remarks addressed to him by a judge”, a 
right which the Council recognized “can suffer no 


devant la Cour. Nous sommes uniquement appeles 
a determiner si la conclusion du Comite de disci¬ 
pline selon laquelle il etait justifie de le repriman- 
der pour avoir contrevenu a l’art. 2.03 du Code de 
deontologie etait raisonnable. Pour proceder a cette 
evaluation, nous devons examiner si ce resultat est 
le fruit d’une mise en balance proportionnee du 
mandat legal et du droit de M e Dore a la liberte 
d’expression. 

[68] Les avocats sont susceptibles d’etre criti¬ 
ques et de subir des pressions quotidiennement. Le 
public, au nom de qui ils exercent, s’attend a ce que 
ces officiers de justice encaissent les coups avec 
civilite et dignite. Ce n’est pas toujours facile lors- 
que l’avocat a le sentiment qu’il a ete injustement 
provoque comme en l’espece. II n’en demeure pas 
moins que c’est precisement dans les situations oil 
le sang froid de l’avocat est indument teste qu’il est 
tout particulierement appele a adopter un compor- 
tement d’une civilite transcendante. Cela etant dit, 
on ne peut s’attendre a ce que les avocats se com¬ 
ponent comme des eunuques de la parole. Ils ont 
non seulement le droit d’exprimer leurs opinions 
librement, mais possiblement le devoir de le faire. 
Ils sont toutefois tenus par leur profession de s’exe- 
cuter avec une retenue pleine de dignite. 

[69] Un avocat qui critique un juge ou le systeme 
judiciaire n’est pas automatiquement passible d’une 
reprimande. Comme nous en avons discute, une 
telle critique, meme exprimee sans management, 
peut etre constructive. Cependant, dans le contexte 
d’audiences disciplinaires, une telle critique sera 
evaluee a la lumiere des attentes raisonnables du 
public quant au professionnalisme dont un avocat 
doit faire preuve. Comme l’a conclu le Comite de 
discipline, la lettre de M e Dore ne satisfait pas a 
ces attentes. Son mecontentement a l’egard du juge 
Boilard etait legitime, mais la teneur de sa reponse 
ne l’etait pas. 

[70] Le Comite de discipline a reconnu que 
« [d]ans la poursuite de la defense des droits d’un 
client, l’avocat doit pouvoir jouir d’une totale 
liberte et independance » et a « le droit [. . .] de 
repondre a des critiques ou des remarques qui lui 
sont adressees par un juge », un droit qui, comme 
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restrictions when it is a question of defending cli¬ 
ents’ rights before the courts” (paras. 68-70). It was 
also “conscious” of the fact that art. 2.03 may con¬ 
stitute a restriction on a lawyer’s expressive rights 
(para. 79). But where, as here, the judge was called 
[TRANSLATION] “loathsome”, arrogant and “funda¬ 
mentally unjust” and was accused by Mr. Dore of 
“hid[ing] behind [his] status like a coward”; having 
a “chronic inability to master any social skills”; 
being “pedantic, aggressive and petty in [his] daily 
life”; having “obiiterate[d] any humanity from [his] 
judicial position”; having “non-existent listening 
skills”; having a “propensity to use [his] court — 
where [he] lack[s] the courage to hear opinions 
contrary to [his] own — to launch ugly, vulgar, and 
mean personal attacks”, which “not only confirms 
that [he is] as loathsome as suspected, but also 
casts shame on [him] as a judge”; and being “[un] 
able to face [his] detractors without hiding behind 
[his] judicial position”, the Council concluded that 
the [TRANSLATION] “generally accepted norms of 
moderation and dignity” were “overstepped” (para. 
86 ). 


[71] In the circumstances, the Disciplinary 
Council found that Mr. Dore’s letter warranted a 
reprimand. In light of the excessive degree of vitu¬ 
peration in the letter’s context and tone, this con¬ 
clusion cannot be said to represent an unreasona¬ 
ble balance of Mr. Dore’s expressive rights with the 
statutory objectives. 


[72] I would dismiss the appeal with costs. 

Appeal dismissed with costs. 

Solicitor for the appellant: Sophie Dormeau, 
Outremont. 


l’a reconnu le Comite ne « prete a aucune conces¬ 
sion lorsqu’il est question de defendre les droits des 
individus devant les tribunaux » (par. 68-70). Le 
Comite de discipline etait aussi « conscient » du 
fait que l’art. 2.03 pouvait constituer une restric¬ 
tion a la liberte d’expression d’un avocat (par. 79). 
Mais lorsque, comme dans le cas present, le juge 
a ete traite d’« etre execrable », arrogant et « fon- 
cierement injuste », et a ete accuse par M e Dore 
de se « cachfer] lachement derriere [son] statut », 
d’avoir une « incapacity chronique a maitriser quel- 
que aptitude sociale », d’« adopter un comporte- 
ment pedant, hargneux et mesquin dans [sa] vie 
de tous les jours », d’avoir « evacu[e] toute huma- 
nite de [sa] magistrature », d’avoir une « capacite 
d’ecoute a toutes fins pratiques nulle », d’avoir 
une « propension a [se] servir de [sa] tribune — 
de laquelle [il] n’[a] pas le courage de faire face a 
l’expression d’opinions contraires aux [siennes] — 
pour [s’]adonner a des attaques personnelles d’une 
mesquinerie a ce point repoussante qu’elles en sont 
vulgaires » ce qui « non seulement confirme [sic\ 
l’etre execrable qu’on devine mais encore, font de 
[sa] magistrature une honte », et d’etre incapable 
« en l’absence de [son] paravent judiciaire, [. . .] de 
faire face a [ses] detracteurs », le Comite de disci¬ 
pline a conclu que « la norme de moderation et de 
dignite generalement acceptee » a ete « outrepas- 
see » (par. 86). 

[71] Dans les circonstances, le Comite de disci¬ 
pline a conclu que la lettre de M e Dore justifiait 
qu’il fasse l’objet d’une reprimande. A la lumiere 
du degre excessif de vituperation dans le contenu 
de la lettre et de son ton, on ne peut pretendre que 
cette conclusion est le fruit d’une mise en balance 
deraisonnable du droit a la liberte d’expression de 
M e Dore, d’une part, et des objectifs vises par la 
loi, d’autre part. 

[72] En consequence, je suis d’avis de rejeter le 
pourvoi avec depens. 

Pourvoi rejete avec depens. 

Procureur de Pappelant: Sophie Dormeau, 
Outremont. 
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Private international law — Courts — Jurisdiction — Choice of forum — 
Fomm selection clauses — Consumer contract of adhesion — Company with head 
office in California operating online social network — Company’s terms of use 
containing forum selection clause in favour of California courts — Resident of British 
Columbia and member of company’s online social network bringing action against 
company in British Columbia relying on statutory tort pursuant to British Columbia’s 
Privacy Act — Whether action shoidd be stayed on basis of forum selection clause 
contained in terms of use — Common law test for forum selection clauses applied in 
consumer context — Whether analysis of forum selection clauses should be subsumed 
under forum non conveniens test adopted in s. 11 of the Court Jurisdiction and 
Proceedings Transfer Act — Privacy Act, R.S.B.C. 1996, c. 373, s. 4 — Court 
Jurisdiction and Proceedings Transfer Act, S.B.C. 2003, c. 28, s. 11. 

Privacy — Courts — Jurisdiction — British Columbia’s Privacy Act 
providing that despite anything contained in another Act, actions under Privacy Act 
must be heard and determined by Supreme Court of that province — Statute silent on 
contractual provisions — Whether Privacy Act overrides fomm selection clauses — 
Privacy Act, R.S.B.C. 1996, c. 373, s. 4. 

Facebook, an American corporation headquartered in California, operates 
one of the world’s leading social networks and generates most of its revenues from 
advertising. D is a resident of British Columbia and has been a member of Facebook 
since 2007. In 2011, Facebook created a new advertising product called “Sponsored 
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Stories”, which used the name and picture of Facebook members to advertise 
companies and products to other members. D brought an action in British Columbia 
against Facebook alleging that it used her name and likeness without consent for the 
purposes of advertising, in contravention to s. 3(2) of British Columbia’s Privacy Act. 
D also seeks certification of her action as a class proceeding under the Class 
Proceedings Act. The proposed class includes all British Columbia residents who had 
their name or picture used in Sponsored Stories. The estimated size of the class is 1.8 
million people. 

Under s. 4 of the Privacy Act, actions under the Act must be heard in the 
British Columbia Supreme Court. Flowever, as part of the registration process, all 
potential users of Facebook must agree to its terms of use which include a forum 
selection and choice of law clause requiring that disputes be resolved in California 
according to California law. 

Facebook brought a preliminary motion to stay the action on the basis of 
this forum selection clause. The chambers judge declined to enforce the clause and 
certified the class action. The British Columbia Court of Appeal reversed the stay 
decision of the chambers judge on the basis that Facebook’s forum selection clause 
was enforceable and that D failed to show strong cause not to enforce it. This 
rendered the certification issue moot and the court declined to address it. 

Held (McLachlin C.J., Moldaver and Cote JJ. dissenting): The appeal 


should be allowed. The forum selection clause is unenforceable. The chambers 
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judge’s order dismissing Facebook’s application to have the Supreme Court of British 
Columbia decline jurisdiction is restored. 

Per Karakatsanis, Wagner and Gascon JJ.: In the absence of legislation to 
the contrary, the common law test for forum selection clauses established in Z.I. 
Pompey Industrie v. ECU-Line N. V., 2003 SCC 27, [2003] 1 S.C.R. 450, continues to 
apply and provides the analytical framework for this case. The forum non conveniens 
test adopted in the Court Jurisdiction and Proceedings Transfer Act (“CJPTA ”) was 
not intended to replace the common law test for forum selection clauses. The analysis 
of forum selection clauses thus remains separate, despite the enactment of the CJPTA. 

Forum selection clauses serve a valuable purpose and are commonly used 
and regularly enforced. However, forum selection clauses divert public adjudication 
of matters out of the provinces, and court adjudication in each province is a public 
good. Because forum selection clauses encroach on the public sphere of adjudication, 
Canadian courts do not simply enforce them like any other clause. Where no 
legislation overrides the forum selection clause, the two-step approach set out in 
Pompey applies to determine whether to enforce a forum selection clause and stay an 
action brought contrary to it. At the first step, the party seeking a stay must establish 
that the clause is valid, clear and enforceable and that it applies to the cause of action 
before the court. If this party succeeds, the onus shifts to the plaintiff who must show 
strong cause why the court should not enforce the forum selection clause and stay the 
action. At this second step of the test, a court must consider all the circumstances, 
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including the convenience of the parties, fairness between the parties and the interests 
of justice. Public policy may also be a relevant factor at this step. The strong cause 
factors have been interpreted and applied restrictively in the commercial context, but 
commercial and consumer relationships are very different. Irrespective of the formal 
validity of the contract, the consumer context may provide strong reasons not to 
enforce forum selection clauses. Thus, the Pompey strong cause factors should be 
modified in the consumer context to account for the different considerations relevant 
to this context. When considering whether it is reasonable and just to enforce an 
otherwise binding forum selection clause in a consumer contract, courts should take 
account of all the circumstances of the particular case, including public policy 
considerations relating to the gross inequality of bargaining power between the 
parties and the nature of the rights at stake. 

As the Court recognized in Pompey, legislative provisions can override 
forum selection clauses. In the present case, s. 4 of the Privacy Act lacks the clear and 
specific language that legislatures normally use to override forum selection clauses. 
While the legislature intended s. 4 of the Privacy Act to confer jurisdiction to the 
British Columbia Supreme Court to resolve matters brought under the Act, nothing 
suggests that it was also intended to override forum selection clauses. 

With respect to the first step of the Pompey test, the forum selection 
clause contained in Facebook’s terms of use is enforceable. At the second step of the 
test, however, D has met her burden of establishing that there is strong cause not to 
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enforce the forum selection clause. A number of different factors, when considered 


cumulatively, support a finding of strong cause. Most importantly, the claim involves 
a consumer contract of adhesion between an individual consumer and a large 
corporation and a statutory cause of action implicating the quasi-constitutional 
privacy rights of British Columbians. It is clear from the evidence that there was 
gross inequality of bargaining power between the parties. Individual consumers in 
this context are faced with little choice but to accept Facebook’s terms of use. 
Additionally, Canadian courts have a greater interest in adjudicating cases impinging 
on constitutional and quasi-constitutional rights because these rights play an essential 
role in a free and democratic society and embody key Canadian values. This matter 
requires an interpretation of a statutory privacy tort and only a local court’s 
interpretation of privacy rights under the Privacy Act will provide clarity and 
certainty about the scope of the rights to others in the province. Overall, these public 
policy concerns weigh heavily in favour of strong cause. 

Two other secondary factors also suggest that the forum selection clause 
should not be enforced. First, even assuming that a California court could or would 
apply the Privacy Act, the interests of justice support having the action adjudicated by 
the British Columbia Supreme Court. The lack of evidence concerning whether a 
California court would hear D’s claim is not determinative. The British Columbia 
Supreme Court, as compared to a California one, is better placed to assess the purpose 
and intent of the legislation and to decide whether public policy or legislative intent 
prevents parties from opting out of rights created by the Privacy Act through a choice 
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of law clause in favour of a foreign jurisdiction. Second, the expense and 
inconvenience of requiring British Columbian individuals to litigate in California, 
compared to the comparative expense and inconvenience to Facebook, further 
supports a finding of strong cause. The chambers judge found it would be more 
convenient to have Facebook’s books and records made available for inspection in 
British Columbia than requiring D to travel to California to advance her claim. There 
is no reason to disturb this finding. 

Per AbellaJ.: This is an online consumer contract of adhesion. To 
become a member of Facebook, a consumer must accept all the terms stipulated in the 
terms of use, including the forum selection clause. No bargaining, no choice, no 
adjustments. The automatic nature of the commitments made with online contracts 
intensifies the scrutiny for clauses that have the effect of impairing a consumer’s 
access to potential remedies. 

The operative test in Pompey for determining whether to enforce a forum 
selection clause engages two distinct inquiries. The first is into whether the clause is 
enforceable under contractual doctrines like public policy, duress, fraud, 
unconscionability or grossly uneven bargaining positions. If the clause is enforceable, 
the onus shifts to the consumer to show “strong cause” why the clause should not be 
enforced because of factors typically considered under the forum non conveniens 
doctrine. Keeping the two Pompey inquiries distinct means that before the onus shifts, 
the focus starts where it should, namely on whether the contract or clause itself is 
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enforceable based on basic contractual principles. 


In this case, the forum selection clause is unenforceable under the first 
step of the Pompey test applying contractual principles. 

The burdens of forum selection clauses on consumers and their ability to 
access the court system range from added costs, logistical impediments and delays, to 
deterrent psychological effects. When online consumer contracts of adhesion contain 
terms that unduly impede the ability of consumers to vindicate their rights in 
domestic courts, particularly their quasi-constitutional or constitutional rights, public 
policy concerns outweigh those favouring enforceability of a forum selection clause. 

Public policy concerns relating to access to domestic courts are especially 
significant in this case given that it deals with a fundamental right: privacy. Section 4 
of British Columbia’s Privacy Act states that the particular protections in the Act 
“must be heard and determined by the Supreme Court” despite anything contained in 
another Act. This is statutory recognition that privacy rights under the Act are entitled 
to protection in British Columbia by judges of the British Columbia Supreme Court. 
It would be contrary to public policy to enforce a forum selection clause in a 
consumer contract that has the effect of depriving a party of access to a statutorily 
mandated court. 

Tied to the public policy concerns is the “grossly uneven bargaining 
power” of the parties. Facebook is a multi-national corporation which operates in 
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dozens of countries. D is a private citizen who had no input into the terms of the 
contract and, in reality, no meaningful choice as to whether to accept them given 
Facebook’s undisputed indispensability to online conversations. 

The doctrine of unconscionability also applies in this case to render the 
forum selection clause unenforceable. Both elements required for the doctrine of 
unconscionability to apply — inequality of bargaining power and unfairness — are 
met in this case. The inequality of bargaining power between Facebook and D in an 
online contract of adhesion gave Facebook the unilateral ability to require that any 
legal grievances D had could not be vindicated in British Columbia where the 
contract was made, but only in California where Facebook has its head office. This 
gives Facebook an unfair and overwhelming procedural — and potentially substantive 
— benefit. 


Per McLachlin C.J. and Moldaver and Cote JJ. (dissenting): When parties 
agree to a jurisdiction for the resolution of disputes, courts will give effect to that 
agreement, unless the claimant establishes strong cause for not doing so. In this case, 
D has not shown strong cause for not enforcing the forum selection clause to which 
she agreed. Therefore, the action must be tried in California, as the contract requires, 
and a stay of the underlying claim should be entered. 

Section 11 of the CJPTA does not apply to oust forum selection clauses. 
Pursuant to Pompey, where the parties have agreed in advance to a choice of forum, 
there is no need to inquire into which of the two forums is the more convenient; the 
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parties have settled the matter by their contract, unless the contractual clause is 
invalid or inapplicable or should not be applied because the plaintiff has shown strong 
cause not to do so. A unified test that would apply forum selection clauses as an 
element of the forum non conveniens test should be rejected. While the CJPTA is a 
complete codification of the common law related to forum non conveniens, it does not 
supplant the common law principles underlying the enforcement of forum selection 
clauses. If the test in Pompey is satisfied and the forum selection clause is 
inapplicable, the result is a situation where there are two competing possibilities for 
forum. At this point, the CJPTA which codifies the common law provisions for forum 
non conveniens applies. In this case, the test in Pompey is not satisfied and therefore 
s. 11 of the CJPTA does not assist D. 

With respect to the first step of the Pompey test, Facebook has discharged 
the burden of establishing that the forum selection clause is enforceable and applies in 
the circumstances: it is established that an enforceable contract may be formed by 
clicking an appropriately designated online icon; the contract on its face is clear and 
there is no inconsistency between a commitment to strive to apply local laws and an 
agreement that disputes will be tried in California; and finally, s. 4 of the Privacy Act 
grants the Supreme Court of British Columbia subject matter jurisdiction over 
Privacy Act claims to the exclusion of other British Columbia courts but nothing in 
the language of s. 4 suggests that it can render an otherwise valid contractual term 


unenforceable. 
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While the court can refuse to enforce otherwise valid contractual 


provisions that offend public policy, the party seeking to avoid enforcement of the 
clause must prove the existence of an overriding public policy that outweighs the very 
strong public interest in the enforcement of contracts. No such overriding public 
policy is found on the facts of this case. Forum selection clauses, far from being 
unconscionable or contrary to public policy, are supported by strong policy 
considerations. They serve an important role of increasing certainty and predictability 
in transactions that take place across borders. And, the fact that a contract is in 
standard form does not affect the validity of such a clause. That is not to say that 
forum selection clauses will always be given effect by the courts. Burdens of distance 
or geography may render the application of a forum selection clause unfair in the 
circumstances. Flowever, those considerations are relevant at the second step of 
Pompey, not the first. Flere, the forum selection clause is valid and applicable and the 
first step of Pompey test has been met. 

As to the second step of the Pompey test, requiring the plaintiff to 
demonstrate strong cause is essential for upholding certainty, order and predictability 
in private international law, especially in light of the proliferation of online services 
provided across borders. In this case, none of the circumstances relied on by D show 
strong cause why the forum selection clause should not be enforced. She has not 
shown that the facts in the case and the evidence to be adduced shifts the balance of 
convenience from the contracted state of California to British Columbia. Further, the 
British Columbia tort created by the Privacy Act does not require special expertise 
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and the courts of California have not been shown to be disadvantaged in interpreting 
the Privacy Act as compared with the Supreme Court of British Columbia. Nothing in 
D’s situation suggests that the class action she wishes to commence could not be 
conducted in California just as easily as in British Columbia. There is also no 
suggestion that Facebook does not genuinely wish all litigation with users to take 
place in California. Finally, D has not shown that application of the forum selection 
clause would deprive her of a fair trial. 

Applying the strong cause test in a nuanced manner or modifying the test 
to place the burden on the defendant in the context of consumer contracts of adhesion 
would amount to inappropriately overturning the Court’s decision in Pompey and 
substituting new and different principles. Nuancing the strong cause test by 
considering the factor of the consumer’s lack of bargaining power conflates the first 
step of the test set out in Pompey with the second step, in a way that profoundly alters 
the law endorsed in Pompey. It is at the first step that inequality of bargaining power 
is relevant. Inequality of bargaining power may lead to a clause being declared 
unconscionable - something not argued by D. In this case, Facebook has 
demonstrated that the forum selection clause is enforceable and D has failed to 
establish strong cause why the forum selection clause she agreed to should not be 
enforced. 
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The following are the reasons delivered by 

Karakatsanis, Wagner and Gascon JJ. — 

I. Overview 

[1] Forum selection clauses purport to oust the jurisdiction of otherwise 
competent courts in favour of a foreign jurisdiction. To balance contractual freedom 
with the public good in having local courts adjudicate certain claims, courts have 
developed a test to determine whether such clauses should be enforced. This test has 
mostly been applied in commercial contexts, where forum selection clauses are 
generally enforced to hold sophisticated parties to their bargain, absent exceptional 
circumstances. This appeal requires the Court to apply this test in a consumer context. 

[2] Deborah Douez is a resident of British Columbia and a member of the 
social network Facebook.com. She claims that Facebook, Inc. infringed her privacy 
rights and those of more than 1.8 million British Columbians, contrary to the Privacy 
Act of that province. Facebook is seeking to have the action stayed on the basis of the 
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forum selection clause contained in its terms of use, which every user must click to 
accept in order to use its social network. 

[3] The chambers judge refused to stay the action, concluding that the 
Privacy Act overrides the clause, and that it provides strong reasons not to enforce it. 
The Court of Appeal reversed her decision, concluding instead that the clause was 
enforceable and that Ms. Douez had failed to show strong cause not to enforce it. 

[4] Like our colleague Abella J., although for different reasons, we would 
allow the appeal. In our view, while s. 4 of the Privacy Act does not override forum 
selection clauses, Ms. Douez has established strong reasons not to enforce the clause 
at issue here. The grossly uneven bargaining power between the parties and the 
importance of adjudicating quasi-constitutional privacy rights in the province are 
reasons of public policy that are compelling, and when considered together, are 
decisive in this case. In addition, the interests of justice, and the comparative 
convenience and expense of litigating in California, all support a finding of strong 
cause in the present case. 

II. Background 

[5] The respondent, Facebook, Inc., is an American corporation 
headquartered in California. It operates Facebook.com, one of the world’s leading 
social networks, and generates most of its revenues from advertising. The appellant, 
Ms. Douez, is a resident of British Columbia and has been a member of Facebook 


2017 SCC 33 (CanLII) 



since 2007. 


[6] In 2011, Facebook created a new advertising product called “Sponsored 
Stories”. This product used the name and picture of Facebook members, allegedly 
without their knowledge, to advertise companies and products to other members on 
the site and externally. 

[7] Ms. Douez brought an action against Facebook when she noticed that her 
name and profile picture had been used in Sponsored Stories. She alleges that 
Facebook used her name and likeness without consent for the purposes of advertising, 
in contravention to s. 3(2) of the Privacy Act, R.S.B.C. 1996, c. 373: 

(2) It is a tort, actionable without proof of damage, for a person to use the 
name or portrait of another for the purpose of advertising or promoting 
the sale of, or other trading in, property or services, unless that other, or a 
person entitled to consent on his or her behalf, consents to the use for that 
purpose. 

Ms. Douez also seeks certification of her action as a class proceeding under the Class 
Proceedings Act, R.S.B.C. 1996, c. 50. The proposed class includes all British 
Columbia residents who had their name or picture used in Sponsored Stories. The 
estimated size of the class is 1.8 million people. 

[8] Facebook is free to join and use, but all potential users — including Ms. 
Douez — must agree to its terms of use as part of the registration process. These 
terms include a forum selection and choice of law clause requiring that disputes be 
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resolved in California according to California law: 


You will resolve any claim, cause of action or dispute (claim) you have 
with us arising out of or relating to this Statement or Facebook 
exclusively in a state or federal court located in Santa Clara County. The 
laws of the State of California will govern this Statement, as well as any 
claim that might arise between you and us, without regard to conflict of 
law provisions. You agree to submit to the personal jurisdiction of the 
courts located in Santa Clara County, California for purpose of litigating 
all such claims. [A.R., vol. II, p. 138] 


[9] Facebook brought a preliminary motion to stay Ms. Douez’s action on the 
basis of this forum selection clause. Alternatively, it argued that the action should be 
stayed because British Columbia is forum non conveniens under s. 11 of the Court 
Jurisdiction and Proceedings Transfer Act, S.B.C. 2003, c. 28 (“CJPTA”). In our 
Court, however, Facebook focused its submissions exclusively on the forum selection 
clause and did not argue that British Columbia is forum non conveniens. 

III. Decisions Below 

A. Supreme Court of British Columbia (Griffin J.), 2014 BCSC 953, 313 C.R.R. 
(2d) 254 

[10] The chambers judge declined to enforce the forum selection clause. 
Although she found it to be prima facie valid, clear and enforceable, she held that s. 4 
of the Privacy Act overrides forum selection clauses and provides a strong public 
policy not to enforce them. In her view, the British Columbia Supreme Court has 
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exclusive jurisdiction under s. 4 to hear actions under the Act. As a result, she 
concluded that the plaintiff would be unable to bring her claim elsewhere if the claim 
was stayed. 

[11] While the chambers judge’s findings on s. 4 were sufficient to resolve the 
motion, she also found that there was strong cause not to enforce the forum selection 
clause. Enforcing it would, in her view, exclude Facebook from liability because only 
the British Columbia Supreme Court had jurisdiction over the matter. Ms. Douez did 
not need to prove California courts would refuse to hear her claim. In addition, she 
found that the jurisdiction clause and purposes of the Privacy Act provide strong 
public policy reasons supporting a finding of strong cause. 

[12] Lastly, the chambers judge concluded on the basis of the factors in s. 11 
of the CJPTA that the courts of California would not be more appropriate than the 
courts of British Columbia to hear the action. She found that it would be more 
convenient to hear the matter in British Columbia than in California. Thus, the 
chambers judge refused Facebook’s request to stay the proceeding. 

B. Court of Appeal for British Columbia (Bauman C.J. and Lowry and Goepel 
JJ.A.), 2015 BCCA 279, 77B.C.L.R. (5th) 116 

[13] The Court of Appeal reversed the decision of the chambers judge and 
ordered that the action be stayed on the basis of Facebook’s forum selection clause. It 
confirmed that the analysis of forum selection clauses is distinct from the analysis of 
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the appropriate forum under s. 11 of the CJPTA. 


[14] The Court of Appeal concluded that the chambers judge erred in her 
interpretation of s. 4 of the Privacy Act. In its view, the chambers judge failed to give 
effect to the principle of territoriality, under which provincial legislation cannot 
regulate civil rights in another jurisdiction. Section 4 concerns subject-matter 
competence, not territorial competence, and therefore it only confers jurisdiction to 
the Supreme Court of British Columbia to the exclusion of other courts in British 
Columbia. Had the legislature wanted to override forum selection clauses, it would 
have done so explicitly. 

[15] The Court of Appeal held that the forum selection clause was 
enforceable, and that Ms. Douez had failed to show strong cause. In finding strong 
cause, the chambers judge’s analysis was tainted by her erroneous interpretation of s. 
4 of the Privacy Act. The fact that a stay would extinguish a claim might provide 
strong cause, but Ms. Douez failed to provide evidence establishing that this would be 
the case here. Since the clause should be enforced, the Court of Appeal did not 
consider s. 11 of the CJPTA. 

IV. Issues 

[16] Facebook does not dispute that British Columbia courts have territorial 
jurisdiction. The main issue is whether Ms. Douez’s action should be stayed on the 
basis of the forum selection clause contained in its terms of use. The parties also 
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disagree on whether the analysis of forum selection clauses should be subsumed 
under s. 11 of the CJPTA, or whether they are distinct concepts. 

V. Analysis 

[17] As we shall explain, the forum non conveniens test adopted in the CJPTA 
was not intended to replace the common law test for forum selection clauses. In our 
view, this case should be resolved under the strong cause analysis established by this 
Court in Z.I. Pompey Industrie v. ECU-Line N. V., 2003 SCC 27, [2003] 1 S.C.R. 450. 

A. The Interaction Between Forum Selection Clauses and the CJPTA 

[18] At common law, forum selection clauses and the forum non conveniens 
doctrine command different analyses: “Each class of case has its own onus, test and 
rationale” {Momentous, ca Corp. v. Canadian American Assn, of Professional 
Baseball Ltd., 2010 ONCA 722, 103 O.R. (3d) 467, at para. 37, aff d 2012 SCC 9, 
[2012] 1 S.C.R. 359). Our Court has confirmed that “the presence of a forum 
selection clause” is “sufficiently important to warrant a different test”, and that “a 
unified approach to forum non conveniens, where a choice of jurisdiction clause 
constitutes but one factor to be considered” may not be preferable {Pompey, at para. 
21 ). 

[19] Ms. Douez argues that the CJPTA provides a complete framework to 
determine the court’s jurisdiction, and that forum selection clauses should be 
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considered as another factor within the forum non conveniens analysis under s. 11. 


[20] In our view, the courts below rightly rejected Ms. Douez’s proposed 
approach. Section 11 of the CJPTA “constitutes a complete codification of the 
common law test for forum non conveniens [that] admits of no exceptions” (Tech 
Cominco Metals Ltd. v. Lloyd’s Underwriters, 2009 SCC 11, [2009] 1 S.C.R. 321, at 
para. 22 (emphasis added)). It was never intended to codify the test for forum 
selection clauses. Not only does s. 11 make no mention of contractual stipulations, the 
comments on the uniform act that served as a basis for the CJPTA are also silent on 
this point (Uniform Law Conference of Canada, Uniform Court Jurisdiction and 
Proceedings Transfer Act (online)). The analysis of forum selection clauses thus 
remains separate, despite the enactment of the CJPTA. 

[21] Several Canadian provinces have adopted their own CJPTA, with 
identical or similar provisions. Their appellate courts have consistently held that the 
analysis of forum selection clauses remains distinct (see e.g. Viroforce Systems Inc. v. 
R & D Capital Inc., 2011 BCCA 260, 336 D.L.R. (4th) 570, at para. 14; Armoyan v. 
Armoyan, 2013 NSCA 99, 334 N.S.R. (2d) 204, at para. 218). Even the Court of 
Appeal of Saskatchewan, which held that forum selection clauses should be 
considered as part of the CJPTA analysis, held that “ Pompey continues to apply 
notwithstanding [its] enactment” ( Hudye Farms Inc. v. Canadian Wheat Board, 2011 
SKCA 137, 377 Sask. R. 146, at para. 10; see also Frey v. BCE Inc., 2011 SKCA 136, 
377 Sask. R. 156, at paras. 112-14). 
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[22] In short, the CJPTA was never intended to replace the common law test 
for forum selection clauses. In the absence of legislation to the contrary, the common 
law test continues to apply and provides the analytical framework for this case. 

B. The Forum Selection Clause at Common Law: Pompey 

[23] We turn next to the common law test for forum selection clauses adopted 
by this Court in Pompey, and to how we propose to apply it in a consumer context. 

[24] Forum selection clauses serve a valuable purpose. This Court has 
recognized that they “are generally to be encouraged by the courts as they create 
certainty and security in transaction, derivatives of order and fairness, which are 
critical components of private international law” ( Pompey , at para. 20). Forum 
selection clauses are commonly used and regularly enforced. 

[25] That said, forum selection clauses divert public adjudication of matters 
out of the provinces, and court adjudication in each province is a public good. Courts 
are not merely “law-making and applying venues”; they are institutions of “public 
norm generation and legitimation, which guide the formation and understanding of 
relationships in pluralistic and democratic societies” (T. C. W. Farrow, Civil Justice, 
Privatization, and Democracy (2014), at p. 41). Everyone has a right to bring claims 
before the courts, and these courts have an obligation to hear and determine these 


matters. 
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[26] Thus, forum selection clauses do not just affect the parties to the contract. 
They implicate the court as well, and with it, the court’s obligation to hear matters 
that are properly before it. In this way, forum selection clauses are a “unique category 
of contracts” (M. Pavlovic, “Contracting out of Access to Justice: Enforcement of 
Forum-Selection Clauses in Consumer Contracts” (2016), 62 McGill L.J. 389, at p. 
396). 

[27] Of course, parties are generally held to their bargain and are bound by the 
enforceable terms of their contract. However, because forum selection clauses 
encroach on the public sphere of adjudication, Canadian courts do not simply enforce 
them like any other clause. In common law provinces, a forum selection clause 
cannot bind a court or interfere with a court’s jurisdiction. As the English Court of 
Appeal recognized long ago, “no one by his private stipulation can oust these courts 
of their jurisdiction in a matter that properly belongs to them” ( The Fehmarn, [1958] 
1 All E.R. 333, at p. 335). 

[28] Instead, where no legislation overrides the clause, courts apply a two-step 
approach to determine whether to enforce a forum selection clause and stay an action 
brought contrary to it ( Pompey , at para. 39). At the first step, the party seeking a stay 
based on the forum selection clause must establish that the clause is “valid, clear and 
enforceable and that it applies to the cause of action before the court” ( Preymann v. 
Ayus Technology Corp., 2012 BCCA 30, 32 B.C.L.R. (5th) 391, at para. 43; see also 
Hudye Farms , at para. 12, and Pompey, at para. 39). At this step of the analysis, the 
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court applies the principles of contract law to determine the validity of the forum 
selection clause. As with any contract claim, the plaintiff may resist the enforceability 
of the contract by raising defences such as, for example, unconscionability, undue 
influence, and fraud. 

[29] Once the party seeking the stay establishes the validity of the forum 
selection clause, the onus shifts to the plaintiff. At this second step of the test, the 
plaintiff must show strong reasons why the court should not enforce the forum 
selection clause and stay the action. In Pompey, this Court adopted the “strong cause” 
test from the English court’s decision in The “Eleftheria”, [1969] 1 Lloyd’s Rep. 237 
(Adm. Div.). In exercising its discretion at this step of the analysis, a court must 
consider “all the circumstances”, including the “convenience of the parties, fairness 
between the parties and the interests of justice” ( Pompey , at paras. 19 and 30-31). 
Public policy may also be a relevant factor at this step (Holt Cargo Systems Inc. v. 
ABC Containerline N.V. (Trustees of), 2001 SCC 90, [2001] 3 S.C.R. 907, at para. 91, 
referred to in Pompey, at para. 39; Frey, at para. 115). 

[30] The strong cause factors were meant to provide some flexibility. 
Importantly, Pompey did not set out a closed list of factors governing the court’s 
discretion to decline to enforce a forum selection clause. Both Pompey and The 
‘Eleftheria ” acknowledged that courts should consider “all the circumstances” of the 
particular case ( Pompey, at para. 30; The “Eleftheria ”, at p. 242). And the leading 
authority in England continues to recognize that the court in The “Eleftheria ” did not 
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intend its list of factors to be comprehensive (. Donohue v. Armco Inc., [2001] UKHL 
64, [2002] 1 All E.R. 749, at para. 24). 

[31] That said, the strong cause factors have been interpreted and applied 
restrictively in the commercial context. In commercial interactions, it will usually be 
desirable for parties to determine at the outset of a business relationship where 
disputes will be settled. Sophisticated parties are justifiably “deemed to have 
informed themselves about the risks of foreign legal systems and are deemed to have 
accepted those risks in agreeing to a forum selection clause” (A Ido Group Inc. v. 
Moneris Solutions Corp., 2013 ONCA 725, 118 O.R. (3d) 81, at para. 47). In this 
setting, our Court recognized that forum selection clauses are generally enforced and 
to be encouraged “because they provide international commercial relations with the 
stability and foreseeability required for purposes of the critical components of private 
international law, namely order and fairness” ( GreCon Dimter inc. v. J.R. Normand 
inc., 2005 SCC 46, [2005] 2 S.C.R. 401, at para. 22). 

[32] In Pompey, for example, our Court enforced a forum selection clause 
contained in a bill of lading concluded between two sophisticated shipping 
companies. The parties were of similar bargaining power and sophistication, since 
they were “corporations with significant experience in international maritime 
commerce. . . . [that] were aware of industry practices” (para. 29). The Court held that 
the “forum selection clause could very well have been negotiated” between the parties 
(ibid.). This context manifestly informed the Court’s application of the strong cause 
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test. 


[33] But commercial and consumer relationships are very different. 
Irrespective of the formal validity of the contract, the consumer context may provide 
strong reasons not to enforce forum selection clauses. For example, the unequal 
bargaining power of the parties and the rights that a consumer relinquishes under the 
contract, without any opportunity to negotiate, may provide compelling reasons for a 
court to exercise its discretion to deny a stay of proceedings, depending on the other 
circumstances of the case (see e.g. Straus v. Decaire, 2007 ONCA 854, at para. 5 
(CanLII)). And as one of the interveners argues, instead of supporting certainty and 
security, forum selection clauses in consumer contracts may do “the opposite for the 
millions of ordinary people who would not foresee or expect its implications and 
cannot be deemed to have undertaken sophisticated analysis of foreign legal systems 
prior to opening an online account” (Samuelson-Glushko Canadian Internet Policy 
and Public Interest Clinic Factum, at para. 7). 

[34] Canadian courts have recognized that the test may apply differently, 
depending on the contractual context (see Expedition Helicopters Inc. v. Honeywell 
Inc., 2010 ONCA 351, 100 O.R. (3d) 241, at para. 24; Stubbs v. ATS Applied Tech 
Systems Inc., 2010 ONCA 879, 272 O.A.C. 386, at para. 58). The English courts have 
also recognized that not all forum selection clauses are created equally. The 
underpinning of the transaction is relevant to the exercise of discretion under the 
strong cause test: “. . . a defendant who cynically flouts a jurisdiction clause which he 
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has freely negotiated is more likely to be enjoined than one who has had the clause 
imposed upon him . . . ( Welex A.G. v. Rosa Maritime Limited (The “Epsilon 

Rosa’’), [2003] EWCA Civ 938, [2003] 2 Lloyd’s Rep. 509, at para. 48; see also The 
“Bergen” (No. 2), [1997] 2 Lloyd’s Rep. 710 (Q.B. (Adm. Ct.)), atp. 715; D. Joseph, 
Jurisdiction and Arbitration Agreements and their Enforcement (2nd ed. 2010), at 
para. 10.13). Similarly, Australian courts have found “that in a consumer situation 
[courts] should not place as much weight on an exclusive jurisdiction clause in 
determining a stay application as would be placed on such a clause where there was 
negotiation between business people” ( Quinlan v. Safe International Forsakrings AB, 
[2005] LCA 1362, at para. 46 (AustLII); see also Incitec Ltd. v. Alkimos Shipping 
Corp., [2004] LCA 698, 206 A.L.R. 558, at para. 50). 

[35] As these cases recognize, different concerns animate the consumer 
context than those that this Court considered in Pompey, where a sophisticated 
commercial transaction was at issue. Because of these concerns, we agree with Ms. 
Douez and several interveners that the strong cause test must account for the different 
considerations relevant to this context. 

[36] In our view, recognizing the importance of factors beyond those 
specifically listed in The “Eleftheria ” is an appropriate incremental response of the 
common law to a different context ( Bhasin v. Hrynew, 2014 SCC 71, [2014] 3 S.C.R. 
494, at paras. 33-34 and 40). Such a development is especially important since online 
consumer contracts are ubiquitous, and the global reach of the Internet allows for 
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instantaneous cross-border consumer transactions. It is necessary to keep private 
international law “in step with the dynamic and evolving fabric of our society” ( R. v. 
Salituro, [1991] 3 S.C.R. 654, atp. 670). 

[37] After all, the strong cause test must ensure that a court’s plenary 
jurisdiction only yields to private contracts where appropriate. A superior court’s 
general jurisdiction includes “all the powers that are necessary to do justice between 
the parties” (80 Wellesley St. East Ltd. v. Fundy Bay Builders Ltd., [1972] 2 O.R. 280 
(C.A.), at p. 282; TCR Holding Corp. v. Ontario, 2010 ONCA 233, 69 B.L.R. (4th) 
175, at para. 26; Kelly v. Human Rights Commission (P.E.I.), 2008 PESCAD 9, 276 
Nfld. & P.E.I.R. 336, at para. 8). 

[38] Therefore, we would modify the Pompey strong cause factors in the 
consumer context. When considering whether it is reasonable and just to enforce an 
otherwise binding forum selection clause in a consumer contract, courts should take 
account of all the circumstances of the particular case, including public policy 
considerations relating to the gross inequality of bargaining power between the 
parties and the nature of the rights at stake. The burden remains on the party wishing 
to avoid the clause to establish strong cause. 

[39] Although the steps are distinct, some considerations may be relevant to 
both steps of the test. For example, a court may consider gross inequality of 
bargaining power at the second step of the analysis, even if the circumstances of the 
bargain do not render the contract unconscionable at the first step. Taking into 
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account the fact that the parties did not negotiate on an even playing field recognizes 
that the reasons for holding parties to their bargain carry less weight when there is no 
opportunity to negotiate a forum selection clause. This is not to say that the gross 
inequality of bargaining power will be sufficient, on its own, to show strong cause. 
However, it is a relevant circumstance that may be taken into account in the analysis. 

[40] The two steps governing the enforcement of forum selection clauses 
ultimately play conceptually distinct roles. Professor Pavlovic explains that at the first 
step, where the court determines the validity of the forum selection clause, “[cjontract 
rules provide a core legal basis for the enforcement of jurisdiction agreements” 
(p. 402). On the other hand, the strong cause test at the second step “limits contractual 
autonomy in order to protect the authority (jurisdiction) of otherwise competent 
courts” (ibid.). This second step recognizes that there may be strong reasons to retain 
jurisdiction over a matter in the province. 

C. Application 

(1) Section 4 of the Privacy Act 

[41] As this Court recognized in Pompey, legislative provisions can override 
forum selection clauses. In the present case, the chambers judge found that s. 4 of the 
Privacy Act had overtaken the forum selection clause in conferring exclusive 
jurisdiction to the Supreme Court of British Columbia. We disagree. 
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[42] 


Section 4 reads as follows: 


4 Despite anything contained in another Act, an action under this Act 
must be heard and determined by the Supreme Court [of British 
Columbia], 

[43] Section 4 lacks the clear and specific language that legislatures normally 
use to override forum selection clauses. This Court referred to such overrides on at 
least two occasions. First, it found an override in s. 46(1) of the Marine Liability Act, 
S.C. 2001, c. 6, which specifically mentions and sets aside contracts that purport to 
provide for the adjudication of claims in another forum ( Pompey , at paras. 37-38). 
Second, it found that the Business Practices and Consumer Protection Act, S.B.C. 
2004, c. 2, was intended to override arbitration clauses ( Seidel v. TELUS 
Communications Inc., 2011 SCC 15, [2011] 1 S.C.R. 531, at paras. 5-7 and 31). 
Section 3 of that enactment specifically prevents consumers from contractually 
waiving their rights under the statute. 

[44] In contrast, although s. 4 of the Privacy Act expressly provides that it 
applies “[d]espite anything contained in another Act”, it is silent on contractual 
provisions. If the legislature had intended to override forum selection clauses, it 
would have done so explicitly. While the legislature intended s. 4 of the Privacy Act 
to confer jurisdiction to the British Columbia Supreme Court to resolve matters 
brought under the Act, nothing suggests that it was also intended to override forum 


selection clauses. 
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(2) The Pompey Test 


[45] As discussed above, the Pompey test involves a two-step analysis. At the 
first step, the court must be satisfied that the contract is otherwise enforceable, having 
regard to general principles of contract law. 

[46] In this regard, Ms. Douez argues that the clause is unenforceable 
primarily because it was made unclear by Facebook’s statement that it “strivefs] to 
respect local laws”. We disagree. This general statement, which is also contained in 
the terms of use, does not prevail over the clear and specific language of the forum 
selection clause. Indeed, “where there is apparent conflict between a general term and 
a specific term, the terms may be reconciled by taking the parties to have intended the 
scope of the general term to not extend to the subject-matter of the specific term” ( BG 
Checo International Ltd. v. British Columbia Hydro and Power Authority, [1993] 1 
S.C.R. 12, at p. 24; see also G. R. Hall, Canadian Contractual Interpretation Law 
(3rd ed. 2016), at p. 19). And as Facebook rightly notes, s. 15(1) of the Electronic 
Transactions Act, S.B.C. 2001, c. 10, permits offer and acceptance to occur in an 
electronic form through “clicking” online. 

[47] Our colleague Abella J. concludes that the clause is not enforceable at 
this first step based upon other considerations. We prefer to address these 
considerations at the “strong cause” step of the test. 


[48] 


At the second step of Pompey — the strong cause test — Facebook 
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argues that Ms. Douez has failed to meet her burden because she did not provide any 
evidence that her contract with Facebook is the result of grossly uneven bargaining 
power or that a California court would be unable to hear her claim. For her part, Ms. 
Douez emphasizes the distinctions between a commercial contract amongst 
sophisticated parties and the consumer context. She also stresses the importance of 
privacy rights and the public policy underpinning the British Columbia legislature’s 
decision to enact a statutory cause of action to allow for vindication of these rights. 

[49] As we note above, in exercising its discretion at this step of the analysis, 
a court must consider “all the circumstances”, including the “convenience of the 
parties, fairness between the parties and the interests of justice” ( Pompey , at paras. 19 
and 30-31). As we have said, public policy may also be an important factor at this 
step (Holt Cargo, at para. 91, referred to in Pompey, at para. 39; Frey, at para. 115). 

[50] We conclude that Ms. Douez has met her burden of establishing that there 
is strong cause not to enforce the forum selection clause. A number of different 
factors, when considered cumulatively, support the chambers judge’s finding of 
strong cause. Most importantly, the claim involves a consumer contract of adhesion 
and a statutory cause of action implicating the quasi-constitutional privacy rights of 
British Columbians. We begin with these compelling factors, which are decisive in 
this case when considered together. 


(a) Public Policy 
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[51] There are strong public policy considerations which favour a finding of 
strong cause. As we have mentioned, this Court has emphasized party autonomy and 
commercial certainty in the context of contracts involving sophisticated parties. This 
usually justifies enforcement of forum selection clauses in the commercial context 
(. Pompey , at para. 20; GreCon Dimter, at para. 22). Facebook argues that there is no 
reason to depart from this balance in the consumer context. We disagree. 

[52] There are generally strong public policy reasons to hold parties to their 
bargain and it is clear that forum selection clauses are not inherently contrary to 
public policy. But freedom of contract is not unfettered. A court has discretion under 
the strong cause test to deny the enforcement of a contract for reasons of public 
policy in appropriate circumstances. Generally, such limitations fall into two broad 
categories: those intended to protect a weaker party or those intended to protect “the 
social, economic, or political policies of the enacting state in the collective interest” 
(C. Walsh, “The Uses and Abuses of Party Autonomy in International Contracts” 
(2010), 60 U.N.B.L.J. 12, at p. 15). In this case, both of these categories are 
implicated. It raises both the reality of unequal bargaining power in consumer 
contracts of adhesion and the local court’s interest in adjudicating claims involving 
constitutional or quasi-constitutional rights. 

[53] First, the forum selection clause is included in a contract of adhesion 
formed between an individual consumer and a large corporation. As we discussed 
above, even if a contract is not unconscionable, gross inequality of bargaining power 
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is still a relevant factor at the strong cause step of the analysis in this context. 

[54] Despite Facebook’s claim otherwise, it is clear from the evidence that 
there was gross inequality of bargaining power between the parties. Ms. Douez’s 
claim involves an online contract of adhesion formed between an individual and a 
multi-billion dollar corporation. The evidence on the record is that Facebook reported 
almost $4.28 billion in revenue in 2012 through advertising on its social media 
platform. It is in contractual relationships with 1.8 million British Columbian 
residents, approximately 40 percent of the province’s population. Ms. Douez is one of 
these individuals. 

[55] Relatedly, individual consumers in this context are faced with little choice 
but to accept Facebook’s terms of use. Facebook asserts that Ms. Douez could have 
simply rejected Facebook’s terms. But as the academic commentary makes clear, in 
today’s digital marketplace, transactions between businesses and consumers are 
generally covered by non-negotiable standard form contracts presented to consumers 
on a “take-it-or-leave-it” basis (Pavlovic, at p. 392). 

[56] In particular, unlike a standard retail transaction, there are few 
comparable alternatives to Facebook, a social networking platform with extensive 
reach. British Columbians who wish to participate in the many online communities 
that interact through Facebook must accept that company’s terms or choose not to 
participate in its ubiquitous social network. As the intervener the Canadian Civil 
Liberties Association emphasizes, “access to Facebook and social media platforms, 
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including the online communities they make possible, has become increasingly 
important for the exercise of free speech, freedom of association and for full 
participation in democracy” (I.F., at para. 16). Having the choice to remain “offline” 
may not be a real choice in the Internet era. 

[57] Given this context, it is clear that the difference in bargaining power 
between the parties is large. This distinguishes the situation from Pompey, where the 
Court emphasized that the respondent in that case could have chosen to negotiate the 
forum selection clause in the bill of lading (para. 29). Nothing suggests in this case 
that Ms. Douez could have similarly negotiated the terms of use. 

[58] Secondly, Canadian courts have a greater interest in adjudicating cases 
impinging on constitutional and quasi-constitutional rights because these rights play 
an essential role in a free and democratic society and embody key Canadian values. 
There is an inherent public good in Canadian courts deciding these types of claims. 
Through adjudication, courts establish norms and interpret the rights enjoyed by all 
Canadians. 

[59] At issue in this case is Ms. Douez’s statutory privacy right. Privacy 
legislation has been accorded quasi-constitutional status ( Lavigne v. Canada (Office 
of the Commissioner of Official Languages), 2002 SCC 53, [2002] 2 S.C.R. 773, at 
paras. 24-25). This Court has emphasized the importance of privacy — and its role in 
protecting one’s physical and moral autonomy — on multiple occasions (see Lavigne, 
at para. 25; Daggv. Canada (Minister of Finance), [1997] 2 S.C.R. 403, at paras. 65- 
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66; R. v. Dyment, [1988] 2 S.C.R. 417, at p. 427). As the chambers judge noted, the 


growth of the Internet, virtually timeless with pervasive reach, has exacerbated the 
potential harm that may flow from incursions to a person’s privacy interests. In this 
context, it is especially important that such harms do not go without remedy. And 
since Ms. Douez’s matter requires an interpretation of a statutory privacy tort, only a 
local court’s interpretation of privacy rights under the Privacy Act will provide clarity 
and certainty about the scope of the rights to others in the province. 

[60] Moreover, the British Columbia legislature’s creation of a statutory cause 
of action evidences an intention to create local rights and protections for the privacy 
rights of British Columbia residents. As the chambers judge noted, local courts are 
better placed to adjudicate these sorts of claims: 

. . . local courts may be more sensitive to the social and cultural context 
and background relevant to privacy interests of British Columbians, as 
compared to courts in a foreign jurisdiction. This could be important in 
determining the degree to which privacy interests have been violated and 
any damages that flow from this. [para. 75] 

[61] Similarly, the legislature’s creation of a statutory privacy tort that can be 
established without proof of damages reflects the legislature’s intention to encourage 
access to justice for such claims. As well, British Columbia’s Class Proceedings Act 
provides important procedural tools designed to improve access to justice (Endean v. 
British Columbia, 2016 SCC 42, [2016] 2 S.C.R. 162, at para. 1). 


[62] 


Yet commentators recognize the practical reality that forum selection 
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clauses often operate to defeat consumer claims (E. A. Purcell, Jr., “Geography as a 
Litigation Weapon: Consumers, Forum-Selection Clauses, and the Rehnquist Court” 
(1992), 40 UCLA L. Rev. 423, at pp. 446-49). Given the importance of constitutional 
and quasi-constitutional rights, it is even more important that reverence to freedom of 
contract and party autonomy does not mean that such rights routinely go without 
remedy. 

[63] Overall, the public policy concerns weigh heavily in favour of strong 

cause. 


(b) Secondary Factors 

[64] In addition to the strong public policy reasons favouring strong cause, 
two other secondary factors also suggest that the forum selection clause should not be 
enforced. These factors are the interests of justice and the comparative convenience 
and expense of litigating in the alternate forum. 

(i) Interests of Justice 

[65] The interests of justice ( Pompey , at para. 31), support adjudication of Ms. 
Douez’s claim in British Columbia. This factor is concerned not only with whether 
enforcement of the forum selection clause would unfairly cause the loss of a 
procedural advantage, but also with which forum is best positioned to hear the case 
on its merits. Of course, unlike in the forum non conveniens analysis, the burden is on 
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the party resisting enforcement of the clause to show good reason why the parties 
should not be held to their bargain. 

[66] The lack of evidence concerning whether a California court would hear 
Ms. Douez’s claim was a significant focus of the hearing before us. In front of the 
chambers judge, Facebook argued that the substantive law of California would defeat 
the application of the Privacy Act. Before this Court, Facebook emphasizes the lack 
of any expert evidence on whether this would in fact be the case if the claim 
proceeded in California. According to Facebook, the fact that Ms. Douez has not 
provided expert evidence establishing that a California court would not apply the 
British Columbia Privacy Act is decisive. Similarly, the British Columbia Court of 
Appeal placed significant weight on this lack of expert evidence. 

[67] Yet, none of the leading authorities on the strong cause test, Pompey 
included, make proof that the claim would fail in the foreign jurisdiction a mandatory 
element of strong cause (see e.g. The “Eleftheria”, Momentous and Pompey). A 
plaintiff may choose to rely on expert evidence to establish that the selected forum 
would be unable or unwilling to litigate his or her claim. Similarly, the defendant may 
provide his or her own expert evidence to show that the selected forum would be 
willing and able to litigate the claim. However, while such evidence may be helpful, 
its absence is not determinative. Under the Pompey analysis, there is no separate 
requirement for the party trying to avoid the forum selection clause to prove that her 
claim would necessarily fail in the foreign jurisdiction. 
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[68] In addition, Ms. Douez’s claim is premised on a British Columbia cause 
of action. Yet, her contract with Facebook includes a choice of law clause in favour 
of California: 

The laws of the State of California will govern this Statement, as well as 
any claim that might arise between you and us, without regard to conflict 
of law provisions. 

[69] We disagree with Facebook that the choice of law question is irrelevant. 
Although we do not decide which body of law will apply, and how the choice of law 
clause might interact with the Privacy Act, in our view, the interests of justice are best 
served if this question is adjudicated in British Columbia. 

[70] Generally, common law courts will give effect to choice of law clauses 
as long as they are bona fide, legal and not contrary to public policy ( Vita Food 
Products, Inc. v. Unus Shipping Co., [1939] A.C. 277 (P.C.), atp. 290). Furthermore, 
even if a choice of law clause is generally enforceable, local laws may still apply to a 
dispute if the local forum intends such laws to be mandatory and not avoidable 
through a choice of law clause (S. G. A. Pitel and N. S. Rafferty, Conflict of Laws 
(2nd ed. 2016), atp. 299). 

[71] Usually, courts consider laws of the local forum when determining 
whether the legislature intended there to be mandatory rules that supersede the 
parties’ choice of law (G. Saumier, “What’s in a Name? Lloyd’s, International 
Comity and Public Policy” (2002), 37 Can. Bus. L.J. 388, at pp. 395-97; J. Walker, 
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Castel & Walker: Canadian Conflict of Laws (6th ed. (loose-leaf)), at p. 31-2). 
Whether courts in common law legal systems may similarly consider the intention of 
foreign legislatures, as set out in statutes like the Privacy Act, is uncertain (ibid.). In 
Avenue Properties Ltd. v. First City Dev. Corp. Ltd. (1986), 7 B.C.L.R. (2d) 45 
(C.A.), at pp. 57-58, McLachlin J.A. (as she then was) recognized the likelihood that 
a foreign court would be unable to consider the public policy evidenced in the local 
statute as a reason why the local court should refuse a forum non conveniens 
application. 

[72] But even assuming that a California court could or would apply the 

Privacy Act, the interests of justice (Pompey, at para. 31) support having the action 
adjudicated by the British Columbia Supreme Court. This court, as compared to a 
California one, is better placed to assess the purpose and intent of the legislation and 
to decide whether public policy or legislative intent prevents parties from opting out 
of rights created by the Privacy Act through a choice of law clause in favour of a 
foreign jurisdiction. 

(ii) Comparative Convenience and Expense of Litigating in the 

Alternate Forum 


[73] Another consideration in the strong cause analysis is the comparative 

expense and convenience of litigating in the alternate forum (Pompey, at para. 31; 
The “Eleftheria”, at p. 242). Therefore, related to the concerns about fairness and 
access to justice discussed above, the expense and inconvenience of requiring British 
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Columbian individuals to litigate in California, compared to the comparative expense 
and inconvenience to Facebook, further supports a finding of strong cause. 

[74] Although Facebook argued its relevant books and records were located in 
California, the chambers judge found it would be more convenient to have 
Facebook’s books and records made available for inspection in British Columbia than 
requiring the plaintiff to travel to California to advance her claim. There is no reason 
to disturb this finding. 

[75] While these secondary factors might not have justified a finding of strong 
cause on their own, they nonetheless support our conclusion that Ms. Douez has 
established sufficiently strong reasons why the forum selection clause should not be 
enforced and the action should proceed in British Columbia. 

VI. Conclusion 

[76] We would allow the appeal with costs to the appellant. Ms. Douez 
provided strong reasons to resist the enforcement of the clause: most importantly, the 
gross inequality of bargaining power between her and Facebook and the quasi¬ 
constitutional privacy rights engaged by her claim. The forum selection clause is 
unenforceable. 

[77] As a result, the chambers judge’s order dismissing Facebook’s 
application to have the British Columbia Supreme Court decline jurisdiction is 
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restored. 


The following are the reasons delivered by 

[78] Abella J. — Anyone who wants to use Facebook’s service must register 
as a member and accept Facebook’s terms of use. The issue in this appeal is the 
enforceability of the forum selection clause in Facebook’s terms of use, whereby all 
disputes are required to be litigated in Santa Clara County in California. 

[79] In Z.I. Pompey Industrie v. ECU-Line N.V., [2003] 1 S.C.R. 450, this 
Court held that a party relying on a forum selection clause must first show that it is 
enforceable applying a contractual approach. If it is, the onus shifts to the other party 
to show that there is “strong cause” for the court to decline to apply the forum 
selection clause based on considerations grounded in forum non conveniens 
principles. 

[80] In my view, Facebook’s forum selection clause is not enforceable under 
the first step of the Pompey test. 

Background 

[81] When a Facebook user “liked” a post associated with a business, 
Facebook occasionally displayed the user’s name and portrait in an advertisement on 


the newsfeeds of the user’s friends. These advertisements were referred to as 
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“Sponsored Stories”. One of those users whose name and portrait were used in a 
Sponsored Story was Deborah Louise Douez. 

[82] Ms. Douez claims that she gave no consent to having her name or portrait 
used in Sponsored Stories. As a result, she brought proceedings in the Supreme Court 
of British Columbia alleging that Facebook violated her rights contrary to s. 3(2) of 
the British Columbia Privacy Act, R.S.B.C. 1996, c. 373: 

3 

(2) It is a tort, actionable without proof of damage, for a person to use the 
name or portrait of another for the purpose of advertising or promoting 
the sale of, or other trading in, property or services, unless that other, or a 
person entitled to consent on his or her behalf, consents to the use for that 
purpose. 

[83] Under s. 4, actions under the Privacy Act must be heard in the Supreme 
Court of British Columbia: 

4 Despite anything contained in another Act, an action under this Act 
must be heard and determined by the Supreme Court. 

[84] Ms. Douez also brought a class action proceeding under the Class 
Proceedings Act, R.S.B.C. 1996, c. 50. The proposed class consisted of 
approximately 1.8 million British Columbia residents whose names or portraits had 
been used by Facebook in a Sponsored Story. 
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[85] 


Facebook applied for a stay of the proceedings based on the forum 


selection clause in its terms of use, which states in part: 


You will resolve any claim, cause of action or dispute (claim) you have 
with us arising out of or relating to this Statement or Facebook 
exclusively in a state or federal court located in Santa Clara County. The 
laws of the State of California will govern this Statement, as well as any 
claim that might arise between you and us, without regard to conflict of 
law provisions. You agree to submit to the personal jurisdiction of the 
courts located in Santa Clara County, California for purpose of litigating 
all such claims. [Emphasis added.] 


[86] In the Supreme Court of British Columbia, Griffin J. declined to enforce 
the forum selection clause and certified the class action. She found that s. 4 of the 
Privacy Act grants exclusive jurisdiction to the Supreme Court of British Columbia to 
hear claims under that Act, overriding any forum selection clause. As such, it was 
unnecessary for Ms. Douez to show “strong cause” why the forum selection clause 
should not be applied. 

[87] The Court of Appeal for British Columbia allowed the appeal and granted 
Facebook’s request for a stay of proceedings based on the forum selection clause. 

Analysis 


[88] Pompey involved a bill of lading between sophisticated commercial 

entities. This is the first time the Court has been asked to consider how Pompey 
applies to a forum selection clause in an online consumer contract of adhesion. 
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[89] 


In concluding that the forum selection clause in Pompey should be 


enforced, Bastarache J. set out the following test, based on the 1969 decision in The 
“Eleftheria”, [1969] 1 Lloyd’s Rep. 237 (Adm. Div.): 


Once the court is satisfied that a validly concluded bill of lading 
otherwise binds the parties , the court must grant the stay unless the 
plaintiff can show sufficiently strong reasons to support the conclusion 
that it would not be reasonable or just in the circumstances to require the 
plaintiff to adhere to the terms of the clause. In exercising its discretion, 
the court should take into account all of the circumstances of the 
particular case. [Emphasis added; para. 39.] 


[90] He also framed it as follows: 


. . . once it is determined that the bill of lading otherwise binds the parties 
(for instance, that the bill of lading as it relates to jurisdiction does not 
offend public policy, was not the product of fraud or of grossly uneven 
bargaining positions), [the “strong cause” test] constitutes an inquiry into 
questions such as the convenience of the parties, fairness between the 
parties and the interests of justice .... [Emphasis added; para. 31.] 


[91] The Court found that the forum selection clause in the bill of lading was 

enforceable at the first step because the parties were experienced commercial entities 
who were aware of industry practices and were also, notably, in a position to 
negotiate the forum selection clause. As a result, there was no “grossly uneven 
bargaining power”: 


Bills of lading are typically entered into by sophisticated parties 
familiar with the negotiation of maritime shipping transactions who 
should, in normal circumstances, be held to their bargain. . . . The parties 
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in this appeal are corporations with significant experience in international 
maritime commerce. The respondents were aware of industry practices 
and could have reasonably expected that the bill of lading would contain 
a forum selection clause. A forum selection clause could very well have 
been negotiated with the appellant .... There is no evidence that this bill 
of lading is the result of grossly uneven bargaining power that would 
invalidate the forum selection clause contained therein. [Emphasis added; 
para. 29.] 


[92] The Court went on to conclude that strong cause had not been shown and 

that a stay should therefore be granted. 


[93] It is clear that the Pompey test engages two distinct inquiries. The first is 

into whether the clause is enforceable under contractual doctrines like public policy, 
duress, fraud, unconscionability or grossly uneven bargaining positions, tools for 
examining the enforceability of contracts. If the clause is enforceable, the onus shifts 
to the consumer to show “strong cause” why the clause should not be enforced 
because of factors typically considered under the forum non conveniens doctrine. 
Those factors were set out in The “Eleftheria ” as including: 


(a) In what country the evidence on the issues of fact is situated, or more 
readily available, and the effect of that on the relative convenience and 
expense of trial as between the English and foreign Courts. 

(b) Whether the law of the foreign Court applies and, if so, whether it 
differs from English law in any material respects. 

(c) With what country either party is connected, and how closely. 

(d) Whether the defendants genuinely desire trial in the foreign country, 
or are only seeking procedural advantages. 

(e) Whether the plaintiffs would be prejudiced by having to sue in the 
foreign Court because they would 
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(i) be deprived of security for that claim; 

(ii) be unable to enforce any judgment obtained; 

(iii) be faced with a time-bar not applicable in England; or 

(iv) for political, racial, religious or other reasons be unlikely to get 
a fair trial, [p. 242] 

[94] Unlike my colleagues in dissent, I think, with respect, that a compelling 

argument can be made for modifying the strong cause test to include a wider range of 
factors than the forum non conveniens kind of considerations that have been 
traditionally applied, but I am also of the view that keeping the Pompey steps distinct 
means that before the onus shifts to the consumer, the focus starts where it should, 
namely on whether the contract or clause itself satisfies basic contractual principles. 
A contractual approach for determining the enforceability of forum selection clauses 
in consumer contracts of adhesion finds significant academic support (William J. 
Woodward, Jr., “Finding the Contract in Contracts for Law, Forum and Arbitration” 
(2006), 2 Hastings Bus. L.J. 1, at p. 46; M. P. Ellinghaus, “In Defense of 
Unconscionability” (1969), 78 Yale L.J. 757; Linda S. Mullenix, “Another Easy Case, 
Some More Bad Law: Carnival Cruise Lines and Contractual Personal Jurisdiction” 
(1992), 27 Tex. Int’l L.J. 323; Stephen Waddams, “Review Essay: The Problem of 
Standard Form Contracts: A Retreat to Formalism” (2012), 53 Can. Bus. L.J. 475; 
Peter Benson, “Radin on Consent and Fairness in Consumer Boilerplate: A Brief 
Comment” (2013), 54 Can. Bus. L.J. 282). 
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[95] Starting with a contractual analysis also permits the necessary contextual 
scope to explore enforceability depending on what the nature of the contract or clause 
is and what contractual rights are at stake. Only if the clause is found to be 
enforceable do we move to the second step, where the consumer must demonstrate 
that there is strong cause why, even though the forum selection clause is enforceable, 
it should nonetheless be disregarded. 

[96] Our first task in this case, as a result, is to determine whether the clause is 
enforceable using contractual principles. In my respectful view, the clause is not 
enforceable under the principles set out in the first step of Pompey. 

[97] In deciding whether a clause is unenforceable for reasons of public 
policy, the court decides “when the values favouring enforceability are outweighed by 
values that society holds to be more important” (Stephen Waddams, The Law of 
Contracts (6th ed. 2010), at para. 560). As Prof. McCamus notes, “[agreements 
contrary to public policy at common law rest on a judicial determination that the type 
of agreement in question is sufficiently inconsistent with public policy that it should 
be treated as unenforceable” (John D. McCamus, The Law of Contracts (2nd ed. 
2012), at p. 453). 

[98] I accept that certainty and predictability generally favour the enforcement 
at common law of contractual terms, but it is important to put this forum selection 
clause in its contractual context. We are dealing here with an online consumer 
contract of adhesion. Unlike Pompey, there is virtually no opportunity on the part of 
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the consumer to negotiate the terms of the clause. To become a member of Facebook, 
one must accept all the terms stipulated in the terms of use. No bargaining, no choice, 
no adjustments. 

[99] Online contracts such as the one in this case put traditional contract 
principles to the test. What does “consent” mean when the agreement is said to be 
made by pressing a computer key? Can it realistically be said that the consumer 
turned his or her mind to all the terms and gave meaningful consent? In other words, 
it seems to me that some legal acknowledgment should be given to the automatic 
nature of the commitments made with this kind of contract, not for the purpose of 
invalidating the contract itself, but at the very least to intensify the scrutiny for 
clauses that have the effect of impairing a consumer’s access to possible remedies. 

[100] As Prof. Waddams has pointed out: 


. . . there may be scope for application of the concept of public policy in 
respect of unfair clauses that oust the jurisdiction of the court. It would be 
open to a court to say that, although arbitration and choice of forum 
clauses are acceptable if freely agreed by parties of equal bargaining 
power, there is reason for the court to scrutinize the reality of the 
agreement with special care in the context of consumer transactions and 
standard forms, since these are clauses that, on their face, offend against 
one of the traditional heads of public policy. [Emphasis added.] 

(Waddams (2012), at p. 483; see also Judith Resnik, “Procedure as Contract” (2005), 

80 Notre Dame L. Rev. 593; Woodward, at p. 46.) 


[101] Much has been written about the burden of forum selection clauses on 
consumers and their ability to access the court system. They were described by Prof. 
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Edward Purcell as creating “an egregious disproportionality” (Edward A. Purcell, Jr., 
“Geography as a Litigation Weapon: Consumers, Forum-Selection Clauses, and the 
Rehnquist Court” (1992), 40 UCLA L. Rev. 423, at p. 514). They range from added 
costs, logistical impediments and delays, to deterrent psychological effects. Prof. 
Purcell refers to these constraints as “burdens of distance” or “burdens of geography”: 


The deterrent effects of geography are numerous and weighty. The 
threshold task of merely retaining counsel in a distant location, which 
may seem routine to attorneys and judges, is profoundly daunting to 
ordinary people. The very decision to retain an attorney is so 
troublesome, in fact, that most claimants are content to accept a 
settlement without one. The result of that commonplace decision, as 
numerous studies have repeatedly shown, is that such claimants almost 
invariably obtain much less from their adversaries than they otherwise 
would. If claimants learn, perhaps from company representatives they 
contact, that they must retain an attorney in a distant contractual forum in 
order to initiate a legal action on their claims, that information alone may 
dissuade a significant number from proceeding and lead them to accept 
whatever offer, if any, the company might make. 


Once litigation begins, the process quickly piles on additional burdens. 
One is the obvious need to travel and communicate over long distances, 
which makes the suit more costly as well as more inconvenient in terms 
of both litigation planning and client-attorney consultation. Another is the 
compounded costs and risks created by the attorney’s need to 
communicate with the client’s witnesses and to prepare them for 
depositions and trial testimony. The party may either have to pay 
additional travel costs for in-person meetings or risk the creation of 
potentially discoverable documents that could spur additional and costly 
motion practice and, if disclosed, weaken the party’s position in 
negotiations and at trial. A third burden is the likely additional delays 
involved in prosecuting the case, as distance and inconvenience combine 
to complicate various pretrial events and to remove from the attorney the 
spur of a human client who can or does present himself in person at his 
attorney’s office. A fourth burden is the added cost of participating in a 
distant trial, including the costs and risks involved in securing the 
attendance of witnesses at such a location. All of these burdens will be 
especially heavy if the plaintiffs claim arises from events in his home 
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state and many or all of his witnesses reside there. 


A final burden is the risk that the cumulative effect of some or all of 
the preceding complications may combine to so hamper the party’s trial 
preparations that he will ultimately feel compelled to “cave” on the 
courthouse steps or end up putting on a materially weaker case than he 
otherwise would have. If settlement comes after full pretrial discovery 
and motion practice, costs will consume a larger proportion of any 
settlement payment. . . . The risks of geography increase the likelihood of 
such unfavorable outcomes, and that ultimate concern further compounds 
the pressures that push nonresident claimants toward earlier and less 
favorable settlements. 

The burdens of geography are thus numerous and heavy. They are 
emotional as well as financial. Some are readily apparent, while others 
are subtle and surely unmeasurable. When placed on individuals who lack 
relevant interstate connections and experience or who lack extraordinary 
personal or financial resources, however, their de facto impact as a 
general matter is severe and certain. They impose sharp discounts on the 
value of the claims involved and discourage large numbers of plaintiffs 
from attempting to enforce their legal rights. [Emphasis added; pp. 446- 
49.] 

(See also Catherine Walsh, “The Uses and Abuses of Party Autonomy in 
International Contracts” (2010), 60 U.N.B.L.J. 12, atp. 20.) 


[102] As Prof. William Woodward has observed: 


. . . unless the case is a large one or the “chosen” forum convenient, a 
choice-of-forum clause can eliminate a customer’s legal claim entirely. 
Only in theory can a customer make a cross-country trip to pursue a $100 
warranty claim, [p. 17] 


[103] These concerns are what motivated the statutory protections found in art. 
3149 of the Civil Code of Quebec, which render forum selection clauses in consumer 
or employment contracts unenforceable: 
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3149 . Quebec authorities also have jurisdiction to hear an action based 
on a consumer contract or a contract of employment if the consumer or 
worker has his domicile or residence in Quebec; the waiver of such 
jurisdiction by the consumer or worker may not be set up against him. 


[104] In general, then, when online consumer contracts of adhesion contain 
terms that unduly impede the ability of consumers to vindicate their rights in 
domestic courts, particularly their quasi-constitutional or constitutional rights, in my 
view, public policy concerns outweigh those favouring enforceability of a forum 
selection clause. 


[105] Public policy concerns relating to access to domestic courts are especially 
significant in this case given that we are dealing with a fundamental right like 
privacy. In Alberta (Information and Privacy Commissioner) v. United Food and 
Commercial Workers, Local 401, [2013] 3 S.C.R. 733, this Court acknowledged the 
quasi-constitutional status of legislation relating to privacy protection: 


The ability of individuals to control their personal information is 
intimately connected to their individual autonomy, dignity and 
privacy. These are fundamental values that lie at the heart of a 
democracy. As this Court has previously recognized, legislation which 
aims to protect control over personal information should be characterized 
as “quasi-constitutional” because of the fundamental role privacy plays in 
the preservation of a free and democratic society .... [para. 19] 



[106] The Privacy Act in British Columbia sought to protect individuals from 
invasions of privacy by introducing two new torts: 
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• Using the name or portrait of another person for the purpose of advertising 
property or services, or promoting their sale or other trading in them, without 
that person’s consent; [s. 3(2)] 

• Wilfully violating the privacy of another person, [s. 1(1)] 

[107] Section 4 of the Privacy Act states that these torts “must be heard and 
determined by the Supreme Court” despite anything contained in another Act. Section 
4 is a statutory recognition that privacy rights under the British Columbia Privacy Act 
are entitled to protection in British Columbia by judges of the British Columbia 
Supreme Court. I do not, with respect, accept Facebook’s argument that s. 4 gives the 
Supreme Court of British Columbia exclusive jurisdiction only vis-a-vis other courts 
within the province of British Columbia. What s. 4 grants is exclusive jurisdiction to 
the Supreme Court of British Columbia to the exclusion not only of other courts in 
British Columbia, but to the exclusion of all other courts, within and outside British 
Columbia. That is what exclusive jurisdiction means. 

[108] Where a legislature grants exclusive jurisdiction to the courts of its own 
province, it overrides forum selection clauses that may direct the parties to another 
forum (see GreCon Dimter inc. v. J.R. Normand inc., [2005] 2 S.C.R. 401, at para. 
25). It would, in my respectful view, be contrary to public policy to enforce a forum 
selection clause in a consumer contract that has the effect of depriving a party of 
access to a statutorily mandated court. To decide otherwise means that a clear 
legislative intention can be overridden by a forum selection clause. This flies in the 
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face of Pompey’s acknowledgment that legislation takes precedence over a forum 
selection clause (. Pompey , at para. 39). 

[109] The approach used by Wittmann A.C.J.Q.B. in Zi Corp. v. Steinberg 
(2006), 396 A.R. 157, is apposite. The Alberta Court of Queen’s Bench declined to 
enforce a forum selection clause mandating proceedings in Florida, because s. 180(1)’ 
of the Alberta Securities Act, R.S.A. 2000, c. S-4, granted jurisdiction to the Court of 
Queen’s Bench for applications under that provision. Wittmann A.C.J.Q.B. concluded 
that the effect of giving jurisdiction to the Court of Queen’s Bench meant that it had 
exclusive jurisdiction both within and outside Alberta. In reaching his conclusion, 
Wittmann A.C.J.Q.B. relied on years of jurisprudence interpreting similar provisions 
as granting exclusive jurisdiction to the courts of a particular province to hear claims 
for oppression remedies (see also Gould v. Western Coal Corp. (2012), 7 B.L.R. (5th) 
19 (Ont. S.C.J.), at paras. 319-39; Ironrod Investments Inc. v. Enquest Energy 

1 Section 180(1) of the Securities Act, R.S.A. 2000, c. S-4, stated: 

180(1) On the application of an interested person, the Court of Queen’s Bench , where it is satisfied 
that a person or company has not complied with this Part or the regulations made in respect of this 
Part, may make an interim or final order 

(a) compensating any interested person who is a party to the application for damages suffered 
as a result of a contravention of this Part or the regulations made in respect of this Part; 

(b) rescinding a transaction with any interested person, including the issue of a security or a 
purchase and sale of a security; 

(c) requiring any person or company to dispose of any securities acquired pursuant to or in 
connection with a bid; 

(d) prohibiting any person or company from exercising any or all of the voting rights attaching 
to any securities; 

(e) requiring the trial of an issue; 

(f) respecting any matter not referred to in clauses (a) to (e) that the Court considers proper. 
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Services Corp., 2011 ONSC 308; Incorporated Broadcasters Ltd. v. Canwest Global 
Communications Corp. (2001), 20 B.L.R. (3d) 289 (Ont. S.C.J.), at paras. 112-17, 
affd (2003), 63 O.R. (3d) 431 (C.A.); Takefman v. Golden Hope Mines Ltd., 2015 
QCCS 4947; Nord Resources Corp. v. Nord Pacific Ltd. (2003), 37 B.L.R. (3d) 115 
(N.B.Q.B)). 

[110] Any uncertainty about the legislature’s intention that privacy rights under 
the British Columbia Privacy Act be heard by the Supreme Court in British Columbia 
is dispelled by the introductory words in s. 4: “Despite anything contained in another 
Act . . .”. That reflects a clear statutory intention that exclusive jurisdiction over the 
enforcement of the Privacy Act be retained by the Supreme Court despite what any 
other legislation states. It would defy logic to think that the legislature sought to 
protect the British Columbia Supreme Court’s exclusivity from the reach of other 
statutes, but not from the reach of forum selection clauses in private contracts. 

[111] Tied to these public policy concerns is the “grossly uneven bargaining 
power” of the parties. Facebook is a multi-national corporation which operates in 
dozens of countries. Ms. Douez, a videographer, is a private citizen. She had no input 
into the terms of the contract and, in reality, no meaningful choice as to whether to 
accept them given Facebook’s undisputed indispensability to online conversations. As 
Prof. Cheryl Preston noted: “. . . if one’s family, friends, and business associates are 
on Facebook . . . using a competitor’s service is not a reasonable choice” (Cheryl B. 
Preston, ‘“Please Note: You Have Waived Everything’: Can Notice Redeem Online 
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Contracts?” (2015), 64 Am. U. L. Rev. 535, atp. 554). 


[112] The doctrine of unconscionability, a close jurisprudential cousin to both 
public policy and gross bargaining disparity, also applies to render the forum 
selection clause unenforceable in this case. 

[113] This Court confirmed in Tercon that unconscionability can be used to 
invalidate a single clause within an otherwise enforceable contract ( Tercon 
Contractors Ltd. v. British Columbia (Transportation and Highways), [2010] 1 
S.C.R. 69, at para. 122). 

[114] As Prof. McCamus notes, the doctrine of unconscionability is a useful 
tool for addressing the enforceability of some clauses in consumer contracts of 
adhesion: 


. . . the doctrine of the unconscionable term may provide a common law 
device, long awaited by some, that can ameliorate the harsh impact of 
unfair terms in boilerplate or “adhesion” contracts, offered particularly in 
the context of consumer transactions on a take-it-or-leave-it basis. 
[Footnote omitted; p. 444.] 

(See also Jean Braucher, “Unconscionability in the Age of Sophisticated Mass- 

Market Framing Strategies and the Modern Administrative State” (2007), 45 Can. 

Bus. L.J. 382.) 


[115] Two elements are required for the doctrine of unconscionability to apply: 
inequality of bargaining powers and unfairness. Prof. McCamus describes them as 


follows: 
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. . . one must establish both inequality of bargaining power in the sense 
that one party is incapable of adequately protecting his or her interests 
and undue advantage or benefit secured as a result of that inequality by 
the stronger party. [Emphasis added; pp. 426-27.] 

[116] In my view, both elements are met here. The inequality of bargaining 
power between Facebook and Ms. Douez in an online contract of adhesion gave 
Facebook the unilateral ability to require that any legal grievances Ms. Douez had, 
could not be vindicated in British Columbia where the contract was made, but only in 
California where Facebook has its head office. This gave Facebook an unfair and 
overwhelming procedural — and potentially substantive — benefit. This, to me, is a 
classic case of unconscionability. 

[117] For all these reasons, the forum selection clause is unenforceable under 
the first step of the Pompey test. 

[118] I would allow the appeal with costs throughout and dismiss Facebook’s 
application for a stay of proceedings. 

The reasons of McLachlin C.J. and Moldaver and Cote JJ. were delivered 
by 

[119] The Chief Justice and Cote J. (dissenting) — The respondent, 
Facebook, Inc., is a successful global corporation based in California. It operates a 
social media website (www.facebook.com) used by millions of users throughout the 
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world. Facebook’s website allows users to establish their own “facebook”, through 
which they communicate with “friends”, with whom they share news, information, 
opinions, photos and videos. 


[120] To become a Facebook user, a person must enter into a contract with 
Facebook. The appellant, Deborah Louise Douez wanted to become a Facebook user. 
When Ms. Douez chose to sign up as a user of Facebook, she agreed to Facebook’s 
terms of use, which included a forum selection clause. A version of the clause 
provides: 


You will resolve any claim, cause of action or dispute (claim) you have 
with us arising out of or relating to this Statement or Facebook 
exclusively in a state or federal court located in Santa Clara County. The 
laws of the State of California will govern this Statement, as well as any 
claim that might arise between you and us, without regard to conflict of 
law provisions. You agree to submit to the personal jurisdiction of the 
courts located in Santa Clara County, California for purpose of litigating 
all such claims. [A.R., vol. II, at p. 138] 


[121] Ms. Douez wants to start a class action against Facebook. She says that 
Facebook used her name and face in an advertising product called “Sponsored 
Stories”, without her consent, contrary to s. 3(2) of the Privacy Act, R.S.B.C. 1996, c. 
373, which creates a statutory tort of invasion of privacy. Facebook, for its part, says 
it obtained Ms. Douez’s consent through the “terms of use” to which she consented in 
her contract with Facebook. 


[ 122 ] 


The question on this appeal concerns the place where the lawsuit should 
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be heard. Facebook argues that the dispute must be tried before a state or federal court 
in Santa Clara County, California, as Ms. Douez agreed to in her contract with 
Facebook. Ms. Douez, on the other hand, argues that the lawsuit should be tried in 
British Columbia. She does not dispute that she agreed by contract to have all 
disputes with Facebook tried in California. Flowever, she argues that the clause 
should not be enforced against her. 

[123] The issue assumes great importance in a world where millions of people 
routinely enter into online contracts with corporations, large and small, located in 
other countries. Often these contracts contain a forum selection clause, specifying that 
any disputes must be resolved by the corporation’s choice of court. In this way, global 
corporations, be they American, Canadian or from some other country, seek to ensure 
that they are not dragged into litigation in foreign countries. 

[124] The principles of private international law support the enforcement of 
forum selection clauses, while recognizing that in exceptional cases courts may 
decline to enforce them. Forum selection clauses provide certainty and predictability 
in cross-border transactions. When parties agree to a jurisdiction for the resolution of 
disputes, courts will give effect to that agreement, unless the claimant establishes 
“strong cause” for not doing so. 

[125] We see no need to depart from the settled principles of private 
international law on forum selection clauses — principles repeatedly confirmed by 
courts around the world, including the Supreme Court of Canada. The simple 
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question in this case, as we see it, is whether Ms. Douez has shown “strong cause” for 
not enforcing the forum selection clause to which she agreed. We agree with the 
Court of Appeal of British Columbia that strong cause has not been shown, and that 
the action must be tried in California, as the contract requires. A stay of the 
underlying claim should be entered. 

I. Forum Selection Clauses and Forum Non Conveniens 

[126] The test for the enforcement of forum selection clauses in contracts was 
settled by this Court 14 years ago in Z.I. Pompey Industrie v. ECU-Line N.V., 2003 
SCC 27, [2003] 1 S.C.R. 450. The inquiry proceeds in two steps. First, the court must 
determine whether the forum selection clause is enforceable and applies to the 
circumstances: Pompey, at para. 39; Preymann v. Ayus Technology Corp., 2012 
BCCA 30, 32 B.C.L.R. (5th) 391, at para. 43. Second, the court must assess whether 
there is strong cause in favour of denying a stay, despite the enforceable forum 
selection clause: Pompey, at paras. 19 and 39. 

[127] Ms. Douez argues that the courts should not apply the settled Pompey test 
to her case. Instead, she argues, they should consider the forum selection clause 
within the context of the Court Jurisdiction and Proceedings Transfer Act, S.B.C. 
2003, c. 28 (“CJPTA”). We disagree. 

[128] Section 11 of the CJPTA outlines the circumstances in which a court may 
decline jurisdiction where there is a more appropriate forum. It deals with the 
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situation where two different courts have jurisdiction, and provides instructions to 


settle which of the two courts should take jurisdiction. It provides: 


11 (1) After considering the interests of the parties to a proceeding and 

the ends of justice, a court may decline to exercise its territorial 
competence in the proceeding on the ground that a court of another 
state is a more appropriate forum in which to hear the proceeding. 

(2) A court, in deciding the question of whether it or a court outside 
British Columbia is the more appropriate forum in which to hear a 
proceeding, must consider the circumstances relevant to the 
proceeding, including 

(a) the comparative convenience and expense for the parties 
to the proceeding and for their witnesses, in litigating in the 
court or in any alternative forum, 

(b) the law to be applied to issues in the proceeding, 

(c) the desirability of avoiding multiplicity of legal 
proceedings, 

(d) the desirability of avoiding conflicting decisions in 
different courts, 

(e) the enforcement of an eventual judgment, and 

(f) the fair and efficient working of the Canadian legal 
system as a whole. 


As this Court noted in Teck Cominco Metals Ltd. v. Lloyd’s Underwriters, 2009 SCC 
11, [2009] 1 S.C.R. 321, at para. 22, “[s.] 11 of the CJPTA . . . constitutes a complete 
codification of the common law test for forum non conveniens. It admits of no 
exceptions.” 


[129] 


This code for deciding which of two available jurisdictions should, as a 
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matter of convenience, take jurisdiction, does not apply to oust forum selection 
clauses. Where the parties have agreed in advance to a choice of forum, there is no 
need to inquire into which of two forums is the more convenient; the parties have 
settled the matter by their contract, unless the contractual clause is invalid or 
inapplicable (the first step of the Pompey test) or should not be applied because the 
plaintiff has shown strong cause not to do so (the second step of the Pompey test). In 
such cases, the duty of the court is to enforce the contractual agreement, unless the 
plaintiff shows strong cause otherwise. 

[130] What Ms. Douez suggests, in effect, is that the two-part Pompey test be 
changed for a unified test that would apply forum selection clauses as an element of 
the forum non conveniens test. This Court rejected this very contention in Pompey. 
Justice Bastarache stated that he was “not convinced that a unified approach to forum 
non conveniens, where a choice of jurisdiction clause constitutes but one factor to be 
considered, is preferable” (para. 21). He shared the concerns expressed by author, 
Edwin Peel that such an approach would not give full weight to forum selection 
clauses because other factors weigh in the balance — factors that the parties must be 
deemed already to have considered when they agreed to a forum selection clause: E. 
Peel, “Exclusive jurisdiction agreements: purity and pragmatism in the conflict of 
laws”, [1998] L.M.C.L.Q. 182. 

[131] We therefore agree with the British Columbia and Saskatchewan Courts 
of Appeal that Pompey continues to apply when the courts consider forum selection 
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clauses: see Viroforce Systems Inc. v. R & D Capital Inc., 2011 BCCA 260, 336 
D.L.R. (4th) 570, at para. 14; Preymann, at para. 39; Frey v. BCE Inc., 2011 SKCA 
136, 377 Sask. R. 156, at paras. 112-14; Hudye Farms Inc. v. Canadian Wheat Board, 
2011 SKCA 137, 377 Sask. R. 146, at para. 10. While the CJPTA is a complete 
codification of the common law related to forum non conveniens, it does not supplant 
the common law principles underlying the enforcement of forum selection clauses. 
Where the parties have agreed to a forum selection clause, the court must apply that 
clause unless the test in Pompey is satisfied. If the test is satisfied and the forum 
selection clause is inapplicable, the result is a situation where there are two competing 
possibilities for forum. At this point, the CJPTA which codifies the common law 
provisions for forum non conveniens applies. 

[132] Pompey is considered first. Since we conclude that the test in Pompey is 
not satisfied, s. 11 of the CJPTA does not assist Ms. Douez. 

II. Step One: Is the Forum Selection Clause Enforceable? 

[133] Having rejected Ms. Douez’s contention that the Pompey test should be 
rolled into the codified provisions for forum non conveniens, the next step is to apply 
the two-part Pompey framework. 

[134] The first step in the Pompey test asks whether the forum selection clause 
is enforceable and applies in the circumstances. Facebook bears the burden of 
establishing this. In our opinion, Facebook has discharged this burden. On its face, 
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the answer is affirmative. The language of the clause is clear and appears to cover all 
disputes, including this one. 

[135] Ms. Douez suggests three reasons why the forum selection clause is 
invalid or inapplicable to her situation. None of them withstand scrutiny. First, she 
argues that the forum selection clause was not brought to her attention. Second, she 
argues that the terms of use are unclear. Third, she argues that s. 4 of the Privacy Act 
renders the forum selection clause unenforceable. Abella J. adds a fourth; that the 
forum selection clause offends public policy. In our view, these arguments are not 
persuasive. 

[136] The first argument is that the forum selection clause is unenforceable 
because Ms. Douez was simply invited to give her consent to the clause by clicking 
on it, without her attention being drawn to its specific language. In other words, she is 
not bound because electronic clicking without more does not indicate her agreement 
to the forum selection clause. 

[137] We cannot accede to this submission. In British Columbia, s. 15(1) of the 
Electronic Transactions Act, S.B.C. 2001, c. 10, codifies the common law rule set out 
in Rudder v. Microsoft Corp. (1999), 2 C.P.R. (4th) 474 (Ont. S.C.J.), and establishes 
that an enforceable contract may be formed by clicking an appropriately designated 
online icon: 


15 (1) Unless the parties agree otherwise, an offer or the acceptance of 
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an offer, or any other matter that is material to the formation or 
operation of a contract, may be expressed 


(b) by an activity in electronic form, including touching or 
clicking on an appropriately designated icon or place on a 
computer screen or otherwise communicating electronically in 
a manner that is intended to express the offer, acceptance or 
other matter. 

[138] Ms. Douez relies on Berkson v. Gogo LLC, 97 F. Supp.3d 359 (E.D.N.Y. 

2015), at para. 22, where a U.S. district court, in the absence of legislation on 

electronic formation of contract, adopted a four-step procedure to determine whether 
a contract was formed by accepting terms of use online. In British Columbia, s. 15(1) 
of the Electronic Transactions Act answers the question, providing that clicking on a 
screen suffices to indicate acceptance. 

[139] Ms. Douez’s second contention is that the terms of use contradict the 

forum selection clause, rendering it unclear. She points to the provision that Facebook 

will “strive to respect local laws”, and suggests that this requires Facebook to defer to 
s. 4 of the British Columbia Privacy Act , which grants the Supreme Court of British 
Columbia subject matter jurisdiction over Privacy Act claims, to the exclusion of 
other tribunals. The tension between the strict terms of the forum selection clause in 
the contract, and the provision that Facebook will “strive to respect local laws”, 
introduces an ambiguity, rendering the forum selection clause unenforceable, Ms. 


Douez contends. 
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[140] This argument cannot succeed. The contract on its face is clear. There is 
no inconsistency between a commitment to “strive” to apply local laws and an 
agreement that disputes will be tried in California. A forum selection clause does not 
disrespect the laws of British Columbia. 

[141] This brings us to Ms. Douez’s third argument — that s. 4 of the Privacy 
Act invalidates forum selection clauses for actions under this Act. Section 4 provides 
that “an action under [the Privacy Act ] must be heard and determined by the Supreme 
Court [of British Columbia]”. Ms. Douez argues that this clause amounts to a 
stipulation that all actions under this Act must be heard in British Columbia, with the 
result that forum selection clauses providing other jurisdictions are invalid. 

[142] We do not agree. Section 4 of the Privacy Act grants the Supreme Court 
of British Columbia subject matter jurisdiction over Privacy Act claims to the 
exclusion of other British Columbia courts. Nothing in the language of s. 4 suggests 
that it can render an otherwise valid contractual term unenforceable. 

[143] We do not dispute that legislation can limit the scope of forum selection 
clauses or render them altogether unenforceable: see Pompey, at para. 38. Nor do we 
dispute that some jurisdictions have adopted a “protective model” limiting the impact 
of forum selection clauses in consumer contracts: Z. S. Tang, Electronic Consumer 
Contracts in the Conflict of Laws (2nd ed. 2015), at p. 357. However, when they have 
done so, they have used clear language. For example, Regulation (E.U.) No. 
1215/2012 of the European Parliament and of the Council of 12 December 2012 on 
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jurisdiction and the recognition and enforcement of judgments in civil and 
commercial matters (recast), [2012] O.J. L. 351/1, provides consumers with a 
positive right to bring proceedings in his or her home state (art. 18), unless the clause 
was agreed to after a dispute had arisen, provides additional forum options to the 
consumer, or concerns parties resident in the same state (art. 19). The Civil Code of 
Quebec is more absolute: art. 3149 provides that Quebec courts have jurisdiction to 
hear actions based on consumer contracts, and that “the waiver of such jurisdiction by 
the consumer or worker may not be set up against him”. 

[144] The British Columbia legislature has not adopted the “protective model” 
approach. It has not legislated an absolute or limited right to bring an action in British 
Columbia, in the face of a forum selection clause stipulating a different jurisdiction. It 
has focussed not on where the action can be brought, but on the protection of 
consumer rights in the Business Practices and Consumer Protection Act, S.B.C. 2004, 
c. 2 (“BPCPA”). The choice to focus on rights rather than forum was made after this 
Court’s decision in Pompey. Section 3 of the BPCPA provides that “[a]ny waiver or 
release by a person of the person’s rights, benefits or protections under this Act is 
void except to the extent that the waiver or release is expressly permitted by this Act.” 
If the legislature had intended to render forum selection clauses inoperable for claims 
made under the Privacy Act, it would have said so expressly: see GreCon Dimter inc. 
v. J.R. Normand inc., 2005 SCC 46, [2005] 2 S.C.R. 401, at para. 25. Courts are 


obliged to respect this choice. 
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[145] Ms. Douez does not argue that the forum selection clause is 
unconscionable. Such an argument would have to be based on evidence (see Pompey, 
at para. 29); none was adduced in this case. Inequality of bargaining power, even if it 
were established here, does not, on its own, give the court reason to interfere with the 
freedom to contract. As noted by Angela Swan and Jakub Adamski in Canadian 
Contract Law (3rd ed. 2012), at §9.114: 

The mere fact that, as might happen in very many transactions, the parties 
are not equally competent in looking after their own interests or equally 
informed is not a basis for relief. There has to be, as has been suggested, 
some relation of dependence or likelihood of undue influence, i. e. , some 
element of procedural unconscionability, inequality or unfairness, and a 
bad bargain, i.e., some element of substantive unfairness. [Emphasis in 
original.] 

[146] Finally, we come to the argument that forum selection clauses violate 
public policy and should therefore be treated as invalid and inapplicable. This 
contention, too, cannot prevail. 

[147] It is unclear to us how a court can invalidate a contractual provision 
simply because the court finds it is contrary to public policy in the abstract. While the 
court can refuse to enforce otherwise valid contractual provisions that offend public 
policy, the party seeking to avoid enforcement of the clause must prove “the existence 
of an overriding public policy . . . that outweighs the very strong public interest in the 
enforcement of contracts”: Tercon Contractors Ltd. v. British Columbia 
(Transportation and Highways), 2010 SCC 4, [2010] 1 S.C.R. 69, at para. 123 (per 
Binnie J., in dissent, but not on this point). In our view, no such overriding public 
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policy is found on the facts of this case. 


[148] Forum selection clauses, far from being unconscionable or contrary to 
public policy, are supported by strong policy considerations. Forum selection clauses 
are well-established and routinely enforced around the world: see e.g. Donohue v. 
Armco Inc., [2001] UKHL 64, [2002] 1 All E.R. 749, at para. 24; Atlantic Marine 
Construction Co. v. U.S. Dist. Court for Western Dist. of Texas, 134 S.Ct. 568 (2013), 
at pp. 581-82, citing The Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972), at 
pp. 17-18; Akai Pty Ltd. v. People’s Insurance Co. (1996), 188 C.L.R. 418, at pp. 
441-42 (FI.C.A.); Advanced Cardiovascular Systems Inc. v. Universal Specialties 
Ltd., [1997] 1 N.Z.L.R. 186 (C.A.). Forum selection clauses serve an important role 
of increasing certainty and predictability in transactions that take place across 
borders. The fact that a contract is in standard form does not affect the validity of 
such a clause: Pompey, at para. 28; Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 
(1991), at pp. 593-94. 

[149] That is not to say that forum selection clauses will always be given effect 
by the courts. As Abella J. notes, “burdens of distance” and “burdens of geography” 
may render the application of a forum selection clause unfair in the circumstances. 
Flowever, those considerations are relevant at the second step of Pompey, not the first. 
As we discuss below, a court in assessing strong cause can consider the relative 
convenience and expense of local and foreign courts, as well as any prejudice a 
plaintiff might suffer in being forced to bring their claim in a foreign court: see The 
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“Eleftheria ”, [1969] 1 Lloyd’s Rep. 237 (Adm. Div.), at p. 242. But these 
considerations play no role at the first step of the Pompey test. 

[150] We conclude that the forum selection clause is valid and applicable and 
that the first step of the Pompey test has been met. It remains to determine whether 
Ms. Douez has shown strong cause why it should not be given effect. 

III. Step Two: Has Ms. Douez Shown Strong Cause? 

[151] We have concluded that step one of the Pompey test has been met: 
Facebook has established that the forum selection clause is enforceable and applies to 
these circumstances. It remains to ascertain whether Ms. Douez has established strong 
cause why the clause should not be enforced in this case. 

[152] The strong cause exception to the enforceability of forum selection 
clauses confers a discretion on the judge, to be exercised in accordance with settled 
factors, to decline to enforce the clause. The strong cause test means that forum 
selection clauses are enforced, upholding predictability and certainty, unless the 
plaintiff shows that enforcement of the clause would unfairly deny her an opportunity 
to seek justice. 

[153] The party seeking to displace the forum selection clause bears the burden 
of establishing strong cause. There are good reasons for this. First, enforceability of 
forum selection clauses is the rule, setting them aside the exception. Generally, 
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parties seeking an exceptional exemption must show grounds for what they seek. 
Second, it is the party seeking the exception who is in the best position to argue why 
it should be granted, not for the party seeking to rely on the rule to show why the rule 
should not be vacated; generally, burdens fall on the party asserting a proposition and 
in the best position to prove it. Reversing the burden would require a defendant to 
prove a negative — that “strong cause” does not exist. This would ask a defendant to 
anticipate and counter all the arguments a plaintiff might raise in support of there 
being strong cause. Finally, to reverse the burden would undermine the general rule 
that forum selection clauses apply and introduce uncertainty and expense into 
commercial transactions that span international borders. It would detract from the 
“certainty and security in transaction” that is critical to private international law 
(. Pompey , at paras. 20 and 25). For many businesses, having to prove in a foreign 
country why there is not strong cause would render the contract costly and in many 
cases, practically unenforceable. Businesses, small suppliers as well as giants like 
Facebook, would be required to amass proof of a negative in a host of foreign 
countries. Accordingly, the law in Canada and elsewhere has consistently held that it 
is the plaintiff — the party seeking to set aside the forum selection clause — who 
bears the burden of showing strong cause for not giving effect to the enforceable 
forum selection clause by entering a stay of proceedings: Pompey, at para. 25; The 
“Eleftheria”, atp. 242. 

[154] In Pompey, Bastarache J. explained the reasons for embracing the strong 
cause test and the burden on the plaintiff to prove strong cause (para. 20): 
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These clauses are generally to be encouraged by the courts as they create 
certainty and security in transaction, derivatives of order and fairness, 
which are critical components of private international law .... In the 
context of international commerce, order and fairness have been achieved 
at least in part by application of the “strong cause” test. This test rightly 
imposes the burden on the plaintiff to satisfy the court that there is good 
reason it should not be bound by the forum selection clause. It is essential 
that courts give full weight to the desirability of holding contracting 
parties to their agreements. There is no reason to consider forum selection 
clauses to be non-responsibility clauses in disguise. In any event, the 
“strong cause” test provides sufficient leeway for judges to take improper 
motives into consideration in relevant cases and prevent defendants from 
relying on forum selection clauses to gain an unfair procedural advantage. 


[155] This brings us to what the plaintiff must show to establish strong cause 
why a forum selection clause should not be enforced. The factors that govern the 
judge’s exercise of his discretion were set out in The “Eleftheria ”, at p. 242, and were 
adopted in Pompey, at para. 19, per Bastarache J.: 


(1) Where plaintiffs sue in England in breach of an agreement to refer 
disputes to a foreign Court, and the defendants apply for a stay, the 
English Court, assuming the claim to be otherwise within the jurisdiction, 
is not bound to grant a stay but has a discretion whether to do so or not. 

(2) The discretion should be exercised by granting a stay unless strong 
cause for not doing so is shown. 

(3) The burden of proving such strong cause is on the plaintiffs. 

(4) In exercising its discretion the Court should take into account all the 
circumstances of the particular case. 

(5) In particular, but without prejudice to (4), the following matters, 
where they arise, may be properly regarded: 

(a) In what country the evidence on the issues of fact is situated, or 
more readily available, and the effect of that on the relative 
convenience and expense of trial as between the English and foreign 
Courts. 
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(b) Whether the law of the foreign Court applies and, if so, whether 
it differs from English law in any material respects. 

(c) With what country either party is connected, and how closely. 

(d) Whether the defendants genuinely desire trial in the foreign 
country, or are only seeking procedural advantages. 

(e) Whether the plaintiffs would be prejudiced by having to sue in 
the foreign Court because they would 

(i) be deprived of security for that claim; 

(ii) be unable to enforce any judgment obtained; 

(iii) be faced with a time-bar not applicable in England; or 

(iv) for political, racial, religious or other reasons be unlikely to 
get a fair trial. 

[156] Applying these factors to the case at bar, it is clear that the motions judge 
should not have found strong cause for not enforcing the forum selection clause to 
which Ms. Douez agreed. The court must consider all the circumstances of the case. 
None of the circumstances relied on by Ms. Douez show strong cause why the forum 
selection clause should not be enforced. 

[157] The analysis starts with the proposition that the discretion should be 
exercised by enforcing the forum selection clause unless the plaintiff shows strong 
cause for not doing so. Strong cause means what it says — it is not any cause, but 
strong cause. The default position is that forum selection clauses should be enforced. 


[158] 


There is good reason for this. By offering services across borders, online 
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companies risk uncertainty and unpredictability of the possible jurisdictions in which 
they may face legal claims. Professor Geist (M. A. Geist, “Is There a There There? 
Toward Greater Certainty for Internet Jurisdiction” (2001), 16 Berkeley Tech. L.J. 
1345) describes this risk: 

Since websites are instantly accessible worldwide, the prospect that a 
website owner might be haled into a courtroom in a far-off jurisdiction is 
much more than a mere academic exercise; it is a very real possibility, 
[p. 1347] 

[159] Other commentators point out that since online companies do not know in 
advance where their customers are located, it is difficult for them to proactively 
determine jurisdiction issues in advance: Z. Tang, “Exclusive Choice of Forum 
Clauses and Consumer Contracts in E-commerce” (2005), 1 J. Priv. Int. L. 237. In our 
view, these risks are best addressed through adherence to the existing system of 
private international law that has been carefully developed over decades to provide a 
measure of certainty, order, and predictability. Requiring the plaintiff to demonstrate 
strong cause is essential for upholding certainty, order, and predictability in private 
international law, especially in light of the proliferation of online services provided 
across borders. Holding otherwise would ask the court to ignore valid and 
enforceable, contractual terms. 

[160] It is not only large multi-national corporations like Facebook that benefit 
from emphasizing the need for order in private international law. The intervener, 
Information Technology Association of Canada, points out that small and medium- 
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sized businesses benefit from the certainty that flows from enforcing forum selection 
clauses, and that by reducing litigation risk they can generate savings that can be 
passed on to consumers. Facebook adds that the certainty which comes with 
enforcement of forum selection clauses allows foreign companies to offer online 
access to Canadians. In our view, these benefits accrue to online businesses of all 
sizes, and in all locations. 

[161] We cannot help but note our profound disagreement with the suggestion 
in the reasons of Karakatsanis, Wagner and Gascon JJ., that forum selection clauses 
are inherently contrary to public policy. They state: “. . . forum selection clauses 
divert public adjudication of matters out of the provinces, and court adjudication in 
each province is a public good” (para. 25). The overwhelming weight of international 
jurisprudence shows that, far from being a subterfuge to deny access to justice, forum 
selection clauses are vital to international order, fairness and comity. 

[162] We turn now to the specific factors that Pompey directs the court to 
consider in determining whether the plaintiff has established strong cause for not 
enforcing the forum selection clause. 

[163] First, Ms. Douez has not shown that the facts in the case and the evidence 
to be adduced shifts the balance of convenience from the contracted state of 
California to British Columbia. The evidence in the case may be expected to revolve 
around Facebook’s use of Ms. Douez’s photo and name in its advertisement without 
her consent. This involves Facebook’s conduct from its headquarters in California. 
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Facebook’s defence is that Ms. Douez consented, not by her actions in British 
Columbia, but by agreeing to the terms of use. The issue is a legal matter of 
construing the contract. There is no basis for suggesting this factor shows strong 
cause to oust the forum selection clause. 

[164] Our colleague Abella J. makes reference to the “burdens of distance” and 
the “burdens of geography” that a plaintiff may carry when faced with a forum 
selection clause. Similarly, Ms. Douez argued that setting aside the forum selection 
clause would increase consumers’ access to justice. During oral argument, her 
counsel called it “a very important principle” (transcript, at p. 33), and in her factum 
she said that “no rational British Columbia resident would travel to California to 
litigate nominal damages claims” (A.F., at para. 90). Yet, there is no evidence 
regarding the “relative convenience and expense of trial” in California as compared to 
British Columbia. Strong cause cannot be established in absence of a sufficient 
evidentiary basis. 

[165] Nor does the applicable law show strong cause to override the forum 
selection clause, in our view. It is true that the law giving rise to the tort is a British 
Columbia statute. However, the British Columbia tort created by the Privacy Act does 
not require special expertise. The courts of California have not been shown to be 
disadvantaged in interpreting the Act as compared with the Supreme Court of British 
Columbia. The most the motions judge could say on this factor was that 


local courts may be more sensitive to the social and cultural context and 
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background relevant to privacy interests of British Columbians, as 
compared to courts in a foreign jurisdiction. This could be important in 
determining the degree to which privacy interests have been violated and 
any damages that flow from this. 


(Trial reasons, 2014 BCSC 953, 313 C.R.R. (2d) 254, at para. 75) 


If possible sensitivity to local context is sufficient to show strong cause, forum 
selection clauses will never be upheld where a tort occurs in a different country. What 
this factor contemplates is evidence that the local court will be better placed to 
interpret the legal provisions at issue than the court stipulated in the forum selection 
clause. Ms. Douez presented no such evidence. 


[166] Ms. Douez did not adduce any evidence of California law or California 
procedure related to either private international law or the adjudication of privacy 
claims. She did not provide evidence of California law related to territorial 
jurisdiction. Bauman C.J.B.C. described the vacuum thus (para. 77): 


In my opinion, Ms. Douez failed to provide the Court with any reason 
to conclude that this proceeding could not be heard in the courts of Santa 
Clara. There is no evidence in the record as to California private 
international law. This Court cannot conduct its own research and take 
judicial notice (see Duchess di Sora v. Phillipps (1863), 10 H.L. Cas. 624 
(U.K.H.L.) at 640; Bumper Development Corp. v. Commissioner of 
Police of the Metropolis, [1991] 1 W.L.R. 1362 (Eng. C.A.), at 1369). 


A court should not be put in the position of having to speculate as to whether a 
California court would exercise its discretion to assume jurisdiction over a matter, 
whether that court would apply the laws of British Columbia, whether privacy laws in 
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California are analogous to those in British Columbia, whether the procedural rules in 
California parallel those in British Columbia, or whether the remedies available in 
California would be capable of providing Ms. Douez with comparable remedies to 
what she might obtain in British Columbia. Without evidence, there is respectfully no 
basis for our colleagues Karakatsanis, Wagner and Gascon JJ. to raise the spectre of 
harms going “without remedy” (paras. 59 and 62). 

[167] The country with which the parties are connected does not establish 
strong cause. Facebook has its headquarters in California. Ms. Douez, while resident 
in British Columbia, was content to contract with Facebook at that location. Nothing 
in her situation suggests that the class action she wishes to commence could not be 
conducted in California just as easily as in British Columbia. To show strong cause to 
oust a foreign selection clause on the basis of residence, the plaintiff must point to 
more than the mere fact that she lives in the jurisdiction where she seeks to have the 
action tried. If this sufficed, forum selection clauses would be routinely held 
inoperative. 

[168] The next factor to consider is whether the defendant is merely seeking 
procedural advantages. If Ms. Douez could show that Facebook does not genuinely 
desire the trial to take place in California, but wants the trial there simply to gain 
procedural advantages over her, this might support her case that strong cause lies to 
oust the forum selection clause. However, she has not shown this. There is no 
suggestion that Facebook does not genuinely wish all litigation with users to take 
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place in California. Indeed, it is clear it does so, for reasons of substance and 
convenience. The purpose of the forum selection clause is to avoid costly and 
uncertain litigation in foreign countries, which in turn would increase its costs and 
divert its energy. 

[169] Finally, Ms. Douez has not shown that application of the forum selection 
clause would deprive her of a fair trial because she would be deprived of security for 
the claim; be unable to enforce any judgment obtained; be faced with a time-bar not 
applicable in British Columbia; or because of political, racial, religious or other 
reasons. She does not and cannot take issue with the fact that the state of California 
has a highly developed and fair legal system, nor with the fact that she will get a fair 
trial there. 

[170] It is thus apparent that all the factors endorsed by this Court in Pompey 
point to enforcing the forum selection clause to which Ms. Douez agreed. None of 
them establish strong cause. 

[171] For this reason, Ms. Douez asks this Court to modify the strong cause test 
endorsed by this Court in Pompey. She urges two modifications. First, she suggests 
that “the strong cause test should be applied in a nuanced manner, accounting for 
parties’ inherent inequality or consumers’ lack of bargaining power” (A.F., at para. 
71). Alternatively, she says that the test “should be modified to place the burden on 
the defendant in the context of consumer contracts of adhesion” (A.F., at para. 72). 
We cannot accept either of these proposals. They would amount to inappropriately 
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overturning this Court’s decision in Pompey and substituting new and different 
principles, and would introduce unnecessary and unprincipled uncertainty into the 
strong cause test. 

[172] Ms. Douez’s first submission is that instead of considering the factors set 
out in The “Eleftheria” and Pompey in determining whether strong cause not to 
enforce the forum selection clause has been established, the court should consider a 
different factor — the consumer’s lack of bargaining power. Our colleagues 
Karakatsanis, Wagner and Gascon JJ. accept this argument. With respect, we 
disagree. 

[173] This argument conflates the first step of the test set out in Pompey with 
the second step, in a way that profoundly alters the law endorsed by this Court in 
Pompey. Consideration of “all the circumstances of the particular case” at the second 
step is not an invitation to blend the first step into the second. As discussed above, the 
party seeking to rely on the forum selection clause must first demonstrate that it is 
enforceable. It is at this step that inequality of bargaining power is relevant. 
Inequality of bargaining power may lead to a clause being declared unconscionable 
— something not argued in the case at bar. Short of unconscionability, the stronger 
party relying on a standard form contract faces the contra proferentem rule under 
which any ambiguity is resolved against them: Ledcor Construction Ltd. v. 
Northbridge Indemnity Insurance Co., 2016 SCC 37, [2016] 2 S.C.R. 23, at para. 51. 
As we have said, concerns about inequality of bargaining power may inspire 
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legislators to intervene by making forum selection clauses unenforceable — but the 
British Columbia legislature has chosen not to do so. There is no reason here to 
second guess this choice by conflating or modifying the Pompey analysis. In this 
case, Facebook has demonstrated that the forum selection clause is enforceable. We 
note parenthetically that the strength of the contention of unequal bargaining power 
seems tenuous, when one realizes that Ms. Douez received the Facebook services she 
wanted, for free and without any compulsion, practical or otherwise. Even if 
remaining “‘offline’ may not be a real choice in the Internet era”, as suggested by our 
colleagues Karakatsanis, Wagner and Gascon JJ. (at para. 56), there is no evidence 
that foregoing Facebook equates with being “offline”. In any case, enforcement of the 
forum selection clause does not deprive Ms. Douez, or anyone else, of access to 
Facebook. 

[174] Ms. Douez’s alternative suggestion of reversing the burden of proof is 
inconsistent with the principles underlying the strong cause test: certainty, security, 
and fairness ( Pompey , at para. 20). These principles remain as relevant in the 21st 
century domain of global online social media as they were in the 20th century climate 
of international commercial shipping. The principles of order and fairness underpin 
private international law and “ensure security of transactions with justice”: Morguard 
Investments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077, at p. 1097. The twin goals of 
justice and fairness in private international law are only achievable by enforcing rules 
that ensure security and predictability: Club Resorts Ltd. v. Van Breda, 2012 SCC 17, 
[2012] 1 S.C.R. 572, at paras. 73 and 75; see also Tolofson v. Jensen, [1994] 3 S.C.R. 
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1022, at p. 1058. As already discussed, there are good reasons why this Court, like the 
courts in the United Kingdom and elsewhere, places the burden of showing strong 
cause for not enforcing a forum selection clause on the plaintiff seeking to avoid the 
clause. 

[175] Ms. Douez’s submissions that we “nuance” Pompey or shift the burden of 
showing strong cause contrary to Pompey, are not supported by principle or policy. 
They would undermine certainty in private international law. And they amount to 
overruling this Court’s decision in Pompey. This Court has established stringent 
criteria for departing from a previous decision of recent vintage: see e.g. Ontario 
(Attorney General) v. Fraser, 2011 SCC 20, [2011] 2 S.C.R. 3, at paras. 129-39; R. v. 
Bernard, [1988] 2 S.C.R. 833, at pp. 850-61; R. v. Henry, 2005 SCC 76, [2005] 3 
S.C.R. 609, at paras. 45-46. Those conditions are not met here. 

[176] We conclude that Ms. Douez has failed to establish strong cause why the 
forum selection clause she agreed to should not be enforced. 

IV. Disposition 

[177] The forum selection clause is valid and enforceable, and Ms. Douez has 
not shown strong cause to not enforce it. We would dismiss her appeal. 

Appeal allowed with costs, McLACHLIN C.J. and MOLDAVER and 


COTE JJ. dissenting. 
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d’association — Exclusion des travailleurs agricoles 
du regime legal de relations de travail — L'exclusion 
porte-t-elle atteinte a la liberte d’association? — Dans 
cette eventualite, I’atteinte est-elle justifiable? — Charte 
canadienne des droits et libertes, art. 1, 2d) — Loi de 
1995 modifiant des lois en ce qui concerne les relations 
de travail et I’emploi, L.O. 1995, ch. 1, art. 80 — Loi de 
1995 sur les relations de travail, L.O. 1995, ch. 1, annexe 
A, art. 3b). 

En 1994, la legislature de l’Ontario edicte la Loi 
de 1994 sur les relations de travail dans I’agriculture 
(« LRTA ») qui reconnait aux travailleurs agricoles le 
droit de se syndiquer et de negocier collectivement. 
Avant cette loi, les travailleurs agricoles avaient toujours 
ete exclus du regime legal des relations de travail de 
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of s. 80 of the Labour Relations and Employment Statute 
Law Amendment Act, 1995 (“LRESLAA ”), the legislature 
repealed the ALRA in its entirety, in effect subjecting 
agricultural workers to s. 3(b) of the Labour Relations 
Act, 1995 (“LRA”), which excluded them from the labour 
relations regime set out in the LRA. Section 80 also ter¬ 
minated any certification rights of trade unions, and any 
collective agreements certified, under the ALRA. The 
appellants brought an application challenging the repeal 
of the ALRA and their exclusion from the LRA, on the 
basis that it infringed their rights under ss. 2(d) and 15(1) 
of the Canadian Charter of Rights and Freedoms. Both 
the Ontario Court (General Division) and the Ontario 
Court of Appeal upheld the challenged legislation. 

Held (Major J. dissenting): The appeal should be 
allowed. The impugned legislation is unconstitutional. 

Per McLachlin C.J. and Gonthier, Iacobucci, 
Bastarache, Binnie, Arbour and LeBel JJ.: The purpose 
of s. 2(d) of the Charter is to allow the achievement of 
individual potential through interpersonal relationships 
and collective action. This purpose commands a single 
inquiry: has the state precluded activity because of its 
associational nature, thereby discouraging the collective 
pursuit of common goals? While the traditional four-part 
formulation of the content of freedom of association 
sheds light on this concept, it does not capture the full 
range of activities protected by s. 2(d). In some cases 
s. 2(d) should be extended to protect activities that are 
inherently collective in nature, in that they cannot be 
performed by individuals acting alone. Trade unions 
develop needs and priorities that are distinct from those 
of their members individually and cannot function if the 
law protects exclusively the lawful activities of indi¬ 
viduals. The law must thus recognize that certain union 
activities may be central to freedom of association even 
though they are inconceivable on the individual level. 

Ordinarily, the Charter does not oblige the state to take 
affirmative action to safeguard or facilitate the exercise of 
fundamental freedoms. There is no constitutional right to 
protective legislation per se. However, history has shown 
and Canada’s legislatures have recognized that a posture 
of government restraint in the area of labour relations will 
expose most workers not only to a range of unfair labour 
practices, but potentially to legal liability under common 
law inhibitions on combinations and restraints of trade. 
In order to make the freedom to organize meaningful, in 
this very particular context, s. 2(d) of the Charter may 
impose a positive obligation on the state to extend pro¬ 
tective legislation to unprotected groups. The distinction 


l’Ontario. Un an plus tard, avec l’art. 80 de la Loi de 
1995 modifiant des lois en ce qui concerne les relations 
de travail et Vemploi (« LMLRTE ») la legislature 
abroge la LRTA dans sa totalite, ce qui a pour effet d’as- 
sujettir les travailleurs agricoles a l’al. 3b) de la Loi de 
1995 sur les relations de travail (« LRT ») qui les exclut 
du regime des relations de travail etabli par la LRT. De 
plus, T article 80 met fin aux droits d’accreditation des 
syndicats et aux conventions collectives signees en vertu 
de la LRTA. Les appelants contestent 1’abrogation de la 
LRTA et leur exclusion de la LRT, invoquant l’atteinte 
aux droits que leur conferent l’al. 2d) et le par. 15(1) de 
la Charte canadienne des droits et libertes. La Cour de 
l’Ontario (Division generale) et la Cour d’appel de l’On- 
tario confirment la validite des lois contestees. 

Arret (le juge Major est dissident) : L’appel est 
accueilli. Les textes legislates contestes sont inconsti- 
tutionnels. 

Le juge en chef McLachlin et les juges Gonthier, 
Iacobucci, Bastarache, Binnie, Arbour et LeBel : 
L’alinea 2d) de la Charte a pour objet l’epanouissement 
individuel au moyen de relations interpersonnelles et 
de Taction collective. Cet objet commande une seule 
question : l’Etat a-t-il empeche l’activite en raison de 
sa nature associative, decourageant ainsi la poursuite 
collective d’objectifs communs? Si la formulation tradi- 
tionnelle en quatre points du contenu de la liberte dis¬ 
sociation clarifie la notion, elle ne rend pas compte de 
toute la gamme d’activites protegees par l’al. 2d). Dans 
certains cas, la protection de l’al. 2d) devrait couvrir des 
activites qui, par leur nature inherente, sont collectives, en 
ce qu’elles ne peuvent etre accomplies par une personne 
seule. Les syndicats ont des besoins et des priorites qui 
sont distincts de ceux de leurs membres individuels et ne 
peuvent fonctionner si la loi protege exclusivement des 
activites individuelles licites. La loi doit reconnaitre que 
certaines activites syndicales peuvent etre au coeur de la 
liberte dissociation meme si elles ne peuvent exister au 
niveau individuel. 

Generalement, la Charte n’oblige pas l’Etat a pren¬ 
dre des mesures positives pour preserver et faciliter 
l’exercice de libertes fondamentales. II n’existe pas 
de droit constitutionnel a la protection legale comme 
tel. Toutefois 1’histoire a montre, et les legislateurs 
canadiens ont reconnu, qu’une attitude de retenue de la 
part du gouvernement dans le domaine des relations de 
travail expose la plupart des travailleurs non seulement 
a diverses pratiques deloyales de travail, mais peut aussi 
engager leur responsabilite juridique en common law 
pour coalition ou restriction du commerce. Dans ce 
contexte tres particulier, pour que la liberte syndicale ait 
un sens, l’al. 2d) de la Charte peut imposer a 1’Etat 
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between positive and negative state obligations ought 
to be nuanced in the context of labour relations, in the 
sense that excluding agricultural workers from a protec¬ 
tive regime contributes substantially to the violation of 
protected freedoms. 


Several considerations circumscribe the possibility 
of challenging underinclusion under s. 2 of the Charter : 
(1) claims of underinclusion should be grounded in 
fundamental Charter freedoms rather than in access to 
a particular statutory regime; (2) the evidentiary burden 
in cases where there is a challenge to underinclusive leg¬ 
islation is to demonstrate that exclusion from a statutory 
regime permits a substantial interference with the exer¬ 
cise of protected s. 2(d) activity; and (3), in order to link 
the alleged Charter violation to state action, the context 
must be such that the state can be truly held accountable 
for any inability to exercise a fundamental freedom. The 
contribution of private actors to a violation of fundamen¬ 
tal freedoms does not immunize the state from Charter 
review. 

In order to establish a violation of s. 2(d) of the 
Charter, the appellants must demonstrate that their claim 
relates to activities that fall within the range of activities 
protected by s. 2(d) of the Charter, and that the impugned 
legislation has, either in purpose or effect, interfered with 
these activities. In this case, insofar as the appellants seek 
to establish and maintain an association of employees, 
their claim falls squarely within the protected ambit of s. 
2(d). Moreover, the effective exercise of the freedoms in 
s. 2(d) require not only the exercise in association of the 
constitutional rights and freedoms and lawful rights of 
individuals, but the exercise of certain collective activi¬ 
ties, such as making majority representations to one’s 
employer. Conflicting claims concerning the meaning of 
troubling comments in the legislature make it impossible 
to conclude that the exclusion of agricultural workers 
from the LRA was intended to infringe their freedom to 
organize, but the effect of the exclusion in s. 3(b) of the 
LRA is to infringe their right to freedom of association. 

The LRA is clearly designed to safeguard the exercise 
of the freedom to associate rather than to provide a lim¬ 
ited statutory entitlement to certain classes of citizens. 
Through the right to organize inscribed in s. 5 of the LRA 
and the protection offered against unfair labour practices, 
the legislation recognizes that without a statutory vehicle 
employee associations are, in many cases, impossible. 
Here, the appellants do not claim a constitutional right to 
general inclusion in the LRA, but simply a constitutional 
freedom to organize a trade association. This freedom to 


l’obligation positive d’etendre la protection legale a des 
groupes non proteges. La distinction entre obligations 
positives et negatives de FEtat doit etre nuancee dans 
le contexte des relations de travail, en ce sens que l’ex- 
clusion des travailleurs agricoles de l’application d’un 
regime de protection contribue substantiellement a la 
violation de libertes protegees. 

Plusieurs considerations delimitent la possibilite de 
contester la non-inclusion sur le fondement de Tart. 2 
de la Charte : (1) la contestation de la non-inclusion 
devrait reposer sur des libertes fondamentales garanties 
par la Charte, plutot que sur Faeces a un regime legal 
precis; (2) la charge de preuve consiste a demontrer que 
Fexclusion du regime legal permet une entrave substan- 
tielle a l’exercice de l’activite protegee par l’al. 2d)', et 
(3) pour etablir le lien entre la violation alleguee de la 
Charte et la mesure gouvernementale, le contexte doit 
etre tel que 1’Etat peut vraiment etre tenu responsable de 
toute incapacity d’exercer une liberte fondamentale. La 
participation de personnes privees a la violation de liber¬ 
tes fondamentales ne met pas 1’Etat a 1’abri d’un controle 
judiciaire fonde sur la Charte. 

Pour etablir Fatteinte a l’al. 2d) de la Charte, les 
appelants doivent prouver que leur demande vise des 
activites faisant partie de celles qu’il protege et que 
les dispositions contestees, par leur objet ou leur effet, 
compromettent ces activites. En l’espece, dans la mesure 
ou les appelants veulent constituer et maintenir une asso¬ 
ciation d’employes, leur demande releve manifestement 
de la protection conferee par l’al. 2d) de la Charte. De 
plus, l’exercice reel des libertes conferees par l’al. 2d) 
exige non seulement l’exercice en association des droits 
et libertes constitutionnels et des droits legitimes des 
individus, mais aussi l’exercice de certaines activites 
collectives, comme la defense des interets de la majorite 
aupres de l’employeur. Les arguments contradictoires 
concernant le sens de commentaires troublants faits 
devant la legislature rendent impossible la conclusion 
que Fexclusion des travailleurs agricoles de la LRT visait 
a faire obstacle a leur liberte syndicale, mais l’effet de 
Fexclusion prevue a l’al. 3b) de la LRT est une atteinte a 
leur droit a la liberte dissociation. 

La LRT vise clairement a proteger Fexercice de la 
liberte dissociation, et non a accorder un droit limite a 
certaines categories de citoyens. Par le droit de se syn- 
diquer prevu a Fart. 5 de la LRT et la protection contre 
les pratiques deloyales, la loi reconnait que F absence de 
regime legal peut, dans bien des cas, rendre impossible 
Fassociation d’employes. Les appelants en l’espece ne 
revendiquent pas un droit constitutionnel a l’inclusion 
generale dans la LRT, mais simplement la liberte cons- 
titutionnelle de former une association syndicale. Cette 
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organize exists independently of any statutory enactment, 
although its effective exercise may require legislative 
protection in some cases. The appellants have met the 
evidentiary burden of showing that they are substantially 
incapable of exercising their fundamental freedom to 
organize without the LRA' s protective regime. While 
the mere fact of exclusion from protective legislation is 
not conclusive evidence of a Charter violation, the evi¬ 
dence indicates that, but for the brief period covered by 
the ALRA, there has never been an agricultural workers’ 
union in Ontario and agricultural workers have suffered 
repeated attacks on their efforts to unionize. The inability 
of agricultural workers to organize can be linked to state 
action. The exclusion of agricultural workers from the 
LRA functions not simply to permit private interferences 
with their fundamental freedoms, but to substantially 
reinforce such interferences. The inherent difficulties 
of organizing farm workers, combined with the threat 
of economic reprisal from employers, form only part of 
the reason why association is all but impossible in the 
agricultural sector in Ontario. Equally important is the 
message sent by the exclusion of agricultural workers 
from the LRA , which delegitimizes their associational 
activity and thereby contributes to its ultimate failure. 
The most palpable effect of the LRESLAA and the LRA 
is, therefore, to place a chilling effect on non-statutory 
union activity. 

With respect to the s. 1 analysis, the evidence estab¬ 
lishes that many farms in Ontario are family-owned and 
operated, and that the protection of the family farm is a 
pressing enough objective to warrant the infringement 
of s. 2(d) of the Charter. The economic objective of 
ensuring farm productivity is also important. Agriculture 
occupies a volatile and highly competitive part of the 
private sector economy, experiences disproportionately 
thin profit margins and, due to its seasonal character, is 
particularly vulnerable to strikes and lockouts. 


There is also a rational connection between the 
exclusion of agricultural workers from Ontario’s labour 
relations regime and the objective of protecting the 
family farm. Unionization leads to formalized labour- 
management relationships and gives rise to a relatively 
formal process of negotiation and dispute resolution. It 
is reasonable to speculate that unionization will threaten 
the flexibility and cooperation that is characteristic of 
the family farm. Yet this concern is only as great as 
the extent of the family farm structure in Ontario and 
does not necessarily apply to the right to form an agri¬ 
cultural association. The notion that employees should 
sacrifice their freedom to associate in order to maintain 
a flexible employment relationship should be carefully 


liberte existe independamment de tout texte legislatif, 
meme si son exercice reel peut exiger parfois une pro¬ 
tection legale. Les appelants ont apporte la preuve qu’ils 
sont essentiellement dans l’incapacite d’exercer leur 
liberte fondamentale de se syndiquer en l’absence du 
regime de protection de la LRT. Si la simple exclusion 
d’un regime de protection n’est pas la preuve concluante 
d’une violation de la Charte, la preuve indique que, sauf 
pour la breve periode couverte par la LRTA, il n’y a jamais 
eu de syndicat de travailleurs agricoles en Ontario et que 
leurs efforts de syndicalisation se sont heurtes a des atta- 
ques repetees. L’incapacite des travailleurs agricoles de 
se syndiquer est liee a Taction de l’Etat. Leur exclusion 
de la LRT n’a pas simplement pour effet de permettre 
des atteintes privees a leurs libertes fondamentales, 
mais de les renforcer considerablement. Les difficultes 
inherentes a l’organisation des travailleurs agricoles, de 
pair avec le risque de represailles financieres de la part 
de l’employeur, n’expliquent qu’en partie l’impossibilite 
d’association dans le secteur agricole en Ontario. Tout 
aussi important est le message que transmet l’exclusion 
des travailleurs agricoles de la LRT, qui retire a l’activite 
associative sa legitimite et assure ultimement son echec. 
L’effet le plus manifeste de la LMLRTE et de la LRT est 
de paralyser l’activite syndicale hors d’un cadre legal. 


Pour l’analyse selon Particle premier, il est etabli 
qu’il existe en Ontario de nombreuses fermes dont la 
propriete et T exploitation revetent un caractere familial 
et que la protection de la ferme familiale est un objectif 
suffisamment urgent pour justifier l’atteinte a l’al. 2d) de 
la Charte. L’objectif economique d’assurer la producti- 
vite du secteur agricole est aussi un objectif important. 
L’agriculture est un secteur volatile et hautement con- 
currentiel de Peconomie privee, ses marges de profit 
sont disproportionnellement minces et son caractere 
saisonnier la rend particulierement vulnerable aux greves 
et aux lock-out. 

Il existe un hen rationnel entre l’exclusion de tra- 
vailleurs agricoles du regime legal des relations de travail 
de l’Ontario et l’objectif de protection de la ferme fami- 
liale. La syndicalisation fait naitre des rapports formels 
entre employes et employeurs et donne lieu a un proces¬ 
sus relativement formel de negociation et de reglement 
des differends. Il est raisonnable de craindre que la syn- 
dicalisation compromette la souplesse et la collaboration 
caracteristiques de la ferme familiale. Cependant cette 
inquietude ne devrait pas deborder le cadre de l’exploita- 
tion agricole familiale en Ontario et ne touche pas neces- 
sairement le droit de former une association agricole. 
L’idee que des employes devraient renoncer a leur liberte 
de s’associer afin de preserver la souplesse des relations 
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circumscribed, as it could, if left unchecked, justify 
restrictions on unionization in many sectors of the 
economy. 

The wholesale exclusion of agricultural workers from 
Ontario’s labour relations regime does not minimally 
impair their right to freedom of association. The categor¬ 
ical exclusion of agricultural workers is unjustified where 
no satisfactory effort has been made to protect their basic 
right to form associations. The exclusion is overly broad 
as it denies the right of association to every sector of agri¬ 
culture without distinction. The reliance on the family 
farm justification ignores an increasing trend in Canada 
towards corporate farming and complex agribusiness and 
does not justify the unqualified and total exclusion of 
all agricultural workers from Ontario’s labour relations 
regime. More importantly, no justification is offered 
for excluding agricultural workers from all aspects of 
unionization, in particular those protections that are 
necessary for the effective formation and maintenance of 
employee associations. Nothing in the record suggests 
that protecting agricultural workers from the legal and 
economic consequences of forming an association would 
pose a threat to the family farm structure. Consequently, 
the total exclusion of agricultural workers from Ontario’s 
labour relations regime is not justifiable under s. 1 of the 
Charter. 


The appropriate remedy in this case is to declare the 
LRESLAA unconstitutional to the extent that it gives 
effect to the exclusion clause found in s. 3(b) of the LRA, 
and to declare s. 3(b) of the LRA unconstitutional. The 
declarations should be suspended for 18 months, thereby 
allowing amending legislation to be passed if the legis¬ 
lature sees fit to do so. Section 2(d) of the Charter only 
requires the legislature to provide a statutory framework 
that is consistent with the principles established in this 
case. At a minimum, these principles require that the 
statutory freedom to organize in s. 5 of the LRA be 
extended to agricultural workers, along with protections 
judged essential to its meaningful exercise, such as free¬ 
dom to assemble, freedom from interference, coercion 
and discrimination and freedom to make representations 
and to participate in the lawful activities of the associa¬ 
tion. The appropriate remedy does not require or forbid 
the inclusion of agricultural workers in a full collective 
bargaining regime, whether it be the LRA or a special 
regime applicable only to agricultural workers. 

It is unnecessary to consider the status of occupational 
groups under s. 15(1) of the Charter. 


de travail devrait etre soigneusement circonscrite car elle 
pourrait, en l’absence de balises, justifier la restriction de 
la syndicalisation dans de nombreux secteurs economi- 
ques. 

L’exclusion en bloc des travailleurs agricoles du 
regime legal des relations de travail de l’Ontario n’est 
pas une atteinte minimale a leur liberte d’association. 
L’exclusion categorique des travailleurs agricoles n’est 
pas justifiee quand aucun effort satisfaisant n’a ete fait 
pour proteger leur droit fondamental de former des 
associations. L’exclusion est excessive car elle retire le 
droit d’association a tous les secteurs de 1’agriculture 
sans distinction. L’argument de la protection de la 
ferme familiale ne tient pas compte de T evolution de 
T agriculture au Canada vers T exploitation commerciale 
et l’agro-industrie et ne justifie pas l’exclusion totale 
et absolue de tous les travailleurs agricoles du regime 
legal des relations de travail de l’Ontario. De facon plus 
importante, on n’offre aucune justification de l’exclusion 
des travailleurs agricoles de tous les aspects de la syndi¬ 
calisation, specialement les protections necessaires, dans 
les faits, a la formation et au maintien dissociations 
d’employes. Rien au dossier n’indique que proteger les 
travailleurs agricoles contre les consequences juridiques 
et financieres de la formation d’une association mettrait 
en danger la structure d’exploitation familiale. Par con¬ 
sequent, l’exclusion en bloc des travailleurs agricoles de 
la LRT n’est pas justifiable en vertu de Particle premier 
de la Charte. 

La reparation qui s’impose en l’espece est de declarer 
inconstitutionnelle la LMLRTE dans la mesure ou elle 
donne effet a la disposition d’exclusion de l’al. 3b) de la 
LRT, et de declarer inconstitutionnel Pal. 3b) de la LRT. 
L’effet des declarations devrait etre suspendu pendant 18 
mois pour permettre l’adoption de toute loi modificative 
que la legislature estimerait necessaire. L’alinea 2d) de 
la Charte oblige seulement le legislateur a etablir un 
cadre legislatif compatible avec les principes degages 
en l’espece. Au minimum, ces principes exigent que 
soit reconnu aux travailleurs agricoles le droit de se 
syndiquer prevu a Part. 5 de la LRT, avec les garanties 
jugees essentielles a son exercice veritable, comme la 
liberte de se reunir, de participer aux activites legitimes 
de l’association et de presenter des revendications, et la 
protection de l’exercice de ces libertes contre l’ingerence, 
les menaces et la discrimination. La reparation n’exige 
pas et n’interdit pas l’inclusion des travailleurs agricoles 
dans un regime complet de negociation collective, que ce 
soit la LRT ou un regime special applicable uniquement 
aux travailleurs agricoles. 

II est inutile d’examiner le statut des travailleurs agri¬ 
coles en vertu du par. 15(1) de la Charte. 
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Per L’Heureux-Dube J.: The purpose of s. 80 of the 
LRESLAA and s. 3(b) of the LRA is to prevent agricultural 
workers from unionizing, and this purpose infringes s. 
2(d) of the Charter. In the record, there is clear evidence 
of intent on the part of the government of Ontario to 
breach the s. 2(d) rights of agricultural workers, includ¬ 
ing repeated instances where government officials indi¬ 
cated that the impugned legislation’s intent was to hinder 
union-related activities in the agricultural sector. On a 
balance of probabilities, the evidence demonstrates that 
the legislature’s purpose in enacting the exclusion was 
to ensure that persons employed in agriculture remained 
vulnerable to management interference with their asso- 
ciational activities, in order to prevent the undesirable 
consequences which it had feared would result from 
agricultural workers’ labour associations. Furthermore, 
the evidence does not reveal any positive effects upon 
the associational freedom of agricultural workers stem¬ 
ming from their exclusion from the LRA. The reality 
of the labour market, which has led to the development 
of protective labour legislation, indicates that when the 
protection is removed without any restriction or qualifi¬ 
cation, associational rights are often infringed, or have 
the potential to be infringed, to an extent not confined to 
unionization activities. Consequently, it was in the rea¬ 
sonable contemplation of the government at the time of 
the enactment of the impugned legislation that the effect 
of the exclusion clause would be to affect associational 
freedoms beyond the realm of unionization, thus breach¬ 
ing s. 2(d) Charter rights. 

In the present case, there is a positive obligation on 
the government to provide legislative protection against 
unfair labour practices. A positive duty to assist excluded 
groups generally arises when the claimants are in prac¬ 
tice unable to exercise a Charter right. In the case of 
agricultural workers in Ontario, the freedom to associ¬ 
ate becomes meaningless in the absence of a duty of the 
State to take positive steps to ensure that this right is not 
a hollow one. The government has breached the s. 2(d) 
rights of agricultural workers because it has enacted a 
new labour statute which leaves them perilously vulner¬ 
able to unfair labour practices. The absolute removal of 
LRA protection from agricultural workers has created a 
situation where employees have reason to fear retali¬ 
ation against associational activity by employers. In 
light of the reality of the labour market, the failure of the 
Ontario legislature to spell out a regime defining which 
associational activities are to be protected from manage¬ 
ment retaliation has a chilling effect on freedom of asso¬ 
ciation for agricultural workers. The chilling effect of 
the impugned provision has forced agricultural workers 
to abandon associational efforts and restrain themselves 
from further associational initiatives. The freedom of 
association of agricultural workers under the LRA can be 


Le juge L’Heureux-Dube : L’objet de 1’art. 80 de 
la LMLRTE et de l’al. 3b) de la LRT est d’empecher 
les travailleurs agricoles de se syndiquer et cet objet 
contrevient a l’al. 2d) de la Charte. Le dossier etablit 
clairement l’intention du gouvernement de l’Ontario de 
porter atteinte aux droits des travailleurs agricoles sui- 
vant 1’al. 2d), notamment les nombreuses declarations de 
representants du gouvernement indiquant que l’intention 
des dispositions contestees etait de faire obstacle aux 
activites syndicales dans le secteur agricole. Selon la 
preponderance des probabilites, la preuve montre que 
l’objectif du legislateur, en adoptant la clause d’exclu- 
sion, etait de faire en sorte que les personnes employees 
dans l’agriculture restent vulnerables a l’ingerence de la 
direction dans leurs activites associatives, de maniere a 
eviter les consequences peu souhaitables qu’il craignait 
devoir resulter des associations de travailleurs agrico¬ 
les. De plus, la preuve ne revele aucun effet positif de 
l’exclusion des travailleurs agricoles de la LRT sur leur 
liberte d’association. La realite concrete du marche du 
travail, qui a conduit a T elaboration de mesures legisla¬ 
tives de protection, montre que le retrait de la protection, 
sans restrictions ni conditions, s’accompagne souvent ou 
risque de s’accompagner d’atteintes aux droits disso¬ 
ciation, des atteintes dont la portee ne se limite pas aux 
seules activites syndicales. II etait done raisonnablement 
previsible pour le gouvernement que T adoption de la dis¬ 
position d’exclusion affecterait les libertes dissociation 
au-dela du domaine de la syndicalisation, portant ainsi 
atteinte aux droits proteges par l’al. 2d) de la Charte. 

En l’espece, le gouvernement a 1’obligation positive 
de fournir une protection legale contre les pratiques 
deloyales de travail. En general, l’incapacite pratique 
d’exercer un droit garanti par la Charte fait naitre une 
obligation positive d’aider les groupes exclus. Pour les 
travailleurs agricoles en Ontario, la liberte dissociation 
perd tout son sens en 1’absence d’un devoir de l’Etat de 
prendre des mesures positives pour que ce droit ne soit 
pas un droit fictif. Le gouvernement a porte atteinte aux 
droits des travailleurs agricoles selon l’al. 2d) parce qu’il 
a adopte une nouvelle legislation du travail qui les rend 
dangereusement vulnerables aux pratiques deloyales. 
Le retrait absolu des travailleurs agricoles de la pro¬ 
tection de la LRT a cree une situation dans laquelle les 
employes ont des raisons de craindre des represailles de 
leurs employeurs contre leur activite associative. Dans 
le contexte concret du marche du travail, 1’omission du 
legislateur ontarien de preciser un regime definissant 
quelles activites associatives doivent etre protegees 
des represailles de la direction cree un effet paralysant 
sur la liberte d’association des travailleurs agricoles. 
L’effet paralysant de la disposition attaquee a force des 
travailleurs agricoles a abandonner leurs efforts asso¬ 
ciates et a s’abstenir d’engager de nouvelles initiatives 


2001 SCC 94 (CanLII) 



1022 


DUNMORE V. ONTARIO 


[2001] 3 S.C.R. 


characterized as a hollow right because it amounts to no 
more than the freedom to suffer serious adverse legal and 
economic consequences. In a constitutional democracy, 
not only must fundamental freedoms be protected from 
State action, they must also be given “breathing space”. 


Since the impugned legislation infringes s. 2(d), it is 
necessary to make but a single observation with respect 
to whether the exclusion of agricultural workers from 
the LRA constitutes discrimination under s. 15(1) of the 
Charter. The occupational status of agricultural work¬ 
ers constitutes an “analogous ground” for the purposes 
of an analysis under s. 15(1). There is no reason why 
an occupational status cannot, in the right circumstances, 
identify a protected group. Employment is a fundamental 
aspect of an individual’s life and an essential component 
of identity, personal dignity, self-worth and emotional 
well-being. Agricultural workers generally suffer from 
disadvantage and the effect of the distinction made by 
their exclusion from the LRA is to devalue and marginal¬ 
ize them within Canadian society. Agricultural workers, 
in light of their relative status, low levels of skill and edu¬ 
cation, and limited employment and mobility, can change 
their occupational status only at great cost, if at all. 


The impugned legislation is not justifiable under s. 
1 of the Charter. While labour statutes, such as the 
LRA, fulfill important objectives in our society, s. 3(b) 
does not pursue a pressing and substantial concern jus¬ 
tifying the breach of the appellants’ Charter rights. It 
cannot be argued that Ontario agriculture has unique 
characteristics which are incompatible with legislated 
collective bargaining. It is also difficult to accept that 
none of the LRA' s purposes, enumerated at s. 2 of the 
LRA, which speak to the basic characteristics required 
for the operation of a modern business, are inapplicable 
in the agricultural sector. At the very least, the expres¬ 
sions of intent found in s. 2 of the LRA would apply to 
factory-like agricultural enterprises. Without enunciating 
a constitutionally valid reason, one cannot countenance 
a breach of a Charter guaranteed fundamental freedom 
on grounds which appear to be based on a policy geared 
to enhance the economic well-being of private enter¬ 
prises. The government is entitled to provide financial 
and other support to agricultural operations, including 
family farms. However, it is not open to the government 
to do so at the expense of the Charter rights of those who 
are employed in such activities, if such a policy choice 
cannot be demonstrably justified. 


associatives. La liberte d’association des travailleurs 
agricoles sous le regime de la LRT n’est qu’un droit fictif 
puisqu’elle n’est rien d’autre que la liberte de subir de 
graves prejudices sur les plans juridique et economique. 
Dans une democratic constitutionnelle, il ne suffit pas de 
proteger les libertes fondamentales contre les mesures de 
l’Etat : il faut aussi leur assurer un « espace vital ». 

Puisque les dispositions attaquees contreviennent a 
l’al. 2d), une seule remarque s’impose sur la question 
de savoir si l’exclusion des travailleurs agricoles de la 
LRT est discriminatoire selon le par. 15(1) de la Charte. 
Le statut professionnel des travailleurs agricoles est un 
« motif analogue » aux fins de l’analyse selon le par. 
15(1). Rien ne justifie que le statut professionnel ne 
puisse, lorsque les circonstances s’y pretent, definir un 
groupe protege. L’emploi est un aspect fondamental de 
la vie d’une personne et une composante essentielle de 
son sens de Pidentite, de sa dignite, de sa valorisation et 
de son bien-etre emotionnel. Les travailleurs agricoles 
souffrent generalement d'un desavantage et la distinction 
creee par leur exclusion de la LRT a pour effet de les 
devaloriser et de les marginaliser au sein de la societe 
canadienne. Les travailleurs agricoles, compte tenu de 
leur position, de leur niveau de formation et d’instruction, 
et de leur mobilite professionnelle limitee, ne peuvent 
modifier leur statut professionnel qu’a un prix considera¬ 
ble, si tant est qu’ils le peuvent. 

Les dispositions legislatives ne sont pas justifiables 
en vertu de Particle premier de la Charte. Si les lois 
sur les relations de travail comme la LRT permettent de 
realiser d’importants objectifs dans notre societe. Pal. 
3b) ne vise pas un objectif urgent et reel justifiant la 
violation des droits des appelants selon la Charte. On ne 
peut soutenir que l’agriculture de l’Ontario presente des 
caracteristiques uniques qui la rendent incompatible avec 
tout regime legal de negotiation collective. Il est aussi 
difficile d’accepter qu’aucun des objets enumeres a Part. 
2 de la LRT, visant les caracteristiques fondamentales 
necessaires a l’exploitation d’une entreprise moderne, ne 
soit realisable dans le secteur agricole. Les expressions 
d’intention a Part. 2 de la LRT s’appliqueraient au moins 
aux entreprises fonctionnant comme des usines. On 
ne peut, sans enoncer de raison constitutionnellement 
valide, accepter la violation d’une liberte fondamentale 
garantie par la Charte pour des motifs qui semblent 
fondes sur une politique visant P amelioration de la sante 
economique des entreprises privees. Le gouvernement 
est en droit d’apporter une aide financiere et autre aux 
exploitations agricoles, y compris aux fermes familiales, 
mais il ne peut le faire au detriment de droits garantis par 
la Charte aux personnes qui sont employees a de telles 
activites, lorsque la justification d’un tel choix de politi¬ 
que ne peut etre demontree. 
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Even if the impugned legislation pursued a valid objec¬ 
tive, the absoluteness of the exclusion clause, barring all 
persons employed in agriculture from all components of 
the LRA, speaks to the lack of proportionality between 
the perceived ills to be avoided and their remedy. First, 
a rational connection between the objective of securing 
the well-being of the agricultural sector in Ontario and 
the exclusion of persons employed in agriculture from 
all associational protections contained in the LRA has 
not been established. If the good labour management 
principles outlined in s. 2 of the LRA have a basis in fact, 
then barring all persons employed in agriculture from all 
the benefits under the LRA may have the opposite effect. 
Second, the complete exclusion of agricultural workers 
from the LRA does not minimally impair their Charter 
rights. Such a blunt measure can hardly be character¬ 
ized as achieving a delicate balance among the interests 
of labour and those of management and the public. It 
weakens the case for deference to the legislature. This is 
further aggravated because those affected by the exclu¬ 
sion are not only vulnerable as employees but are also 
vulnerable as members of society with low income, 
little education and scant security or social recognition. 
The current law is not carefully tailored to balance the 
Charter freedoms of persons employed in agriculture 
in Ontario and the societal interest in harmonious rela¬ 
tions in the labour market. While the important role that 
family farms play in Ontario agriculture must be recog¬ 
nized, such a role is not unique to Ontario. Further, both 
families and farms have evolved. There is no obvious 
connection between the exclusion of agricultural workers 
from the LRA and farmers or family farms. A city-based 
corporation could be operating an agricultural entity and 
benefit from the restrictions on the freedoms of associa¬ 
tion of its agricultural workers. Labour statutes in other 
provinces contain agricultural exemptions that are nar¬ 
rower than the one contained in the LRA. The objective 
of securing the well-being of the agricultural sector in 
Ontario can be achieved through a legislative mechanism 
that is less restrictive of free association than the exist¬ 
ing complete exclusion of agricultural workers from the 
LRA. 


Per Major J. (dissenting): The appellants failed to 
demonstrate that the impugned legislation has, either in 
purpose or effect, infringed activities protected by s. 2(d) 
of the Charter. In particular, s. 2(d) does not impose a 
positive obligation of protection or inclusion on the state 
in this case. Prior to the enactment of the LRA, agricul¬ 
tural workers had historically faced significant difficul¬ 
ties organizing and the appellants did not establish that 
the state is causally responsible for the inability of agri¬ 
cultural workers to exercise a fundamental freedom. 


Meme si la disposition poursuivait un objectif valide, 
le caractere absolu de la clause d’exclusion qui vise toutes 
les personnes employees a l’agriculture de tous les ele¬ 
ments de la LRT, revele un manque de proportionnalite 
entre les maux qu’on cherche a eviter et leur remede. 
Premierement, on n’a pas etabli de lien rationnel entre 
l’objectif d’assurer la sante du secteur agricole en Ontario 
et l’exclusion de personnes employees a l’agriculture de 
toutes les protections en matiere dissociation que con- 
tient la LRT. Si les principes de saine gestion de la main- 
d’ceuvre enonces a Part. 2 de la LRT ont un fondement 
dans la realite, alors le fait d’exclure la main-d’oeuvre 
agricole de tous les avantages conferes par la LRT peut 
avoir l’effet inverse. Deuxiemement, l’exclusion totale 
des travailleurs agricoles de la LRT n’est pas une atteinte 
minimale a leurs droits selon la Charte. Une mesure 
aussi brutale ne peut etre consideree comme etablissant 
un equilibre delicat entre les interets des travailleurs, ceux 
du patronat et ceux du public. Elle affaiblit la these de 
la retenue envers le legislateur. La situation est aggravee 
du fait que les personnes touchees par l’exclusion sont 
vulnerables non seulement en tant qu’employes, mais 
aussi en tant que membres de la societe ayant de faibles 
revenus, peu d’instruction et peu de securite d’emploi 
ou de reconnaissance sociale. La loi actuelle n’est pas 
soigneusement adaptee pour etablir un equilibre entre les 
libertes que la Charte garantit aux personnes employees 
a l’agriculture en Ontario et l’interet qu’a la societe a 
profiter de relations harmonieuses au sein du marche 
du travail. S’il faut reconnaitre le role important que les 
fermes familiales jouent dans l’agriculture ontarienne, ce 
role n’est pas unique a l’Ontario et les families tout autant 
que les fermes ont evolue. II n’y a aucun lien evident 
entre l’exclusion des travailleurs agricoles de la LRT et 
la notion de fermier ou de ferme familiale. Une societe 
commerciale en milieu urbain pourrait fort bien exploiter 
une entite agricole et profiter de la limitation de la liberte 
d’association de ses employes agricoles. La legislation 
du travail d’autres provinces contient des exceptions pour 
l’agriculture plus restreintes que ce que contient la LRT. 
L’objectif d’assurer la sante du secteur agricole en Ontario 
peut etre atteint au moyen d’une mesure legislative qui 
restreint moins la liberte d’association que l’exclusion 
totale actuelle des travailleurs agricoles de la LRT. 

Le juge Major (dissident) : Les appelants n’ont pas 
reussi a demontrer que les dispositions contestees, par 
leur objet ou leur effet, entravent des activites prote¬ 
gees par l’al. 2d) de la Charte. En particulier, l’al. 2d) 
n’impose pas en l’espece d’obligation positive de pro¬ 
tection ou d’inclusion a l’Etat. Les travailleurs agricoles 
faisaient face a d’importantes difficultes a se syndiquer 
avant 1’adoption de la LRT et les appelants n’ont pas 
reussi a etablir que l’Etat est la cause de l’incapacite des 
travailleurs agricoles d’exercer une liberte fondamentale. 
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Agricultural workers are not an analogous group for 
the purposes of s. 15(1) of the Charter and, as a result, 
the exclusion of agricultural workers from the LRA does 
not violate their equality rights. 
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Iacobucci, Bastarache, Binnie, Arbour and LeBel JJ. 
was delivered by 

Bastarache J. — 

I. Introduction 

This appeal concerns the exclusion of agricultural 
workers from Ontario’s statutory labour relations 
regime. The appellants, individual farm workers 
and union organizers, challenge the exclusion as a 
violation of their freedom of association and equal¬ 
ity rights under the Canadian Charter of Rights and 
Freedoms. In particular, they argue that the Labour 
Relations and Employment Statute Law Amendment 
Act, 1995, S.O. 1995, c. 1 (“LRESLAA"), combined 
with s. 3(b) of the Ontario Labour Relations Act, 
1995, S.O. 1995, c. 1, Sched. A (“LRA”), prevents 
them from establishing, joining and participating in 
the lawful activities of a trade union. In addition, 
they claim that the LRESLAA and the LRA violate 
their equality rights under s. 15(1) of the Charter by 
denying them a statutory protection enjoyed by most 
occupational groups in Ontario. 


This is the first time this Court has been asked 
to review the total exclusion of an occupational 
group from a statutory labour relations regime, 
where that group is not employed by the govern¬ 
ment and has demonstrated no independent abil¬ 
ity to organize. For this reason, this appeal raises 
novel issues of state responsibility under s. 2(d) of 
the Charter, notwithstanding its apparent similar¬ 
ity to recent labour relations jurisprudence. After 
considering these issues, I conclude that the total 
exclusion of agricultural workers from the LRA 


Rod Wiltshire, pour l’intervenant le procureur 
general de 1’Alberta. 

Steven Barrett, pour l’intervenant le Canadian 
Labour Congress. 

Argumentation ecrite settlement par John C. 
Murray et Jonathan L. Dye, pour l’intervenant le 
Labour Issues Coordinating Committee. 

Version francaise du jugement du juge en 
chef McLachlin et des juges Gonthier, Iacobucci, 
Bastarache, Binnie, Arbour et LeBel rendu par 

Le juge Bastarache — 

I. Introduction 

Ce pourvoi porte sur 1’exclusion des travailleurs 
agricoles du regime legal des relations de travail 
de 1’Ontario. Les appelants, travailleurs agricoles 
individuels et organisateurs syndicaux, contestent 
l’exclusion comme violation de leur liberie dis¬ 
sociation et de leurs droits a l’egalite en vertu de la 
Charte canadienne des droits et libertes. Plus parti- 
culierement, ils font valoir que la Loi de 1995 modi- 
fiant des lois en ce qui concerne les relations de tra¬ 
vail et I’emploi, L.O. 1995, ch. 1 (« LMLRTE »), de 
pair avec l’al. 3b) de la Loi de 1995 sur les relations 
de travail, L.O. 1995, ch. 1, annexe A (« LRT »), 
les empeche de former un syndicat, d’adherer a un 
syndicat et de participer a des activites syndicales 
licites. Ils soutiennent en outre que la LMLRTE et 
la LRT violent leurs droits a l’egalite suivant le par. 
15(1) de la Charte en les privant de la protection 
legale accordee a la plupart des groupes profession- 
nels en Ontario. 

Notre Cour est appelee pour la premiere fois a se 
prononcer sur Texclusion totale d’un regime legal 
de relations de travail frappant un groupe profes- 
sionnel dont les membres ne sont pas des employes 
de l’Etat et n’ont manifesto aucune capacite de s’or- 
ganiser independamment. C’est pourquoi le present 
pourvoi souleve des questions nouvelles concer- 
nant la responsabilite de l’Etat en vertu de l’al. 2d) 
de la Charte, malgre sa ressemblance apparente 
avec des arrets recents en matiere de relations de 
travail. Apres examen de ces questions, je conclus 


2001 SCO 94 (Can LI I) 






1030 


DUNMORE v. ONTARIO Bastarache J. 


[2001] 3 S.C.R. 


violates s. 2(d) of the Charter and cannot be justified 
under s. 1. Accordingly, I conclude that, at a mini¬ 
mum, whatever protections are necessary to estab¬ 
lish and maintain employee associations should 
be extended to persons employed in agriculture in 
Ontario. I am also of the view that it is not neces¬ 
sary to consider the status of agricultural workers 
under s. 15(1) of the Charter, assuming without 
deciding the existence of a s. 15(1) violation, such a 
violation would not alter the remedy I propose. 


II. Factual Background 

Although agricultural workers have been 
excluded from Ontario’s labour relations regime 
since 1943, the impetus for this appeal was the pas¬ 
sage of the LRESLAA. The LRESLAA was enacted 
pursuant to an initiative of Ontario’s Progressive 
Conservative government in 1995; it repealed the 
only statute ever to extend trade union and col¬ 
lective bargaining rights to Ontario’s agricultural 
workers. That short-lived statute, the Agricultural 
Labour Relations Act, 1994, S.O. 1994, c. 6 
(“ ALRA ”), was enacted pursuant to an initiative 
of the New Democratic Party government in 1994 
following the recommendations in the Report of 
the Task Force on Agricultural Labour Relations: 
Report to the Minister of Labour (June 1992). The 
ALRA lasted from June 23, 1994 to November 
10, 1995, during which time the United Food and 
Commercial Workers Union (“UFCW”) was certi¬ 
fied as the bargaining agent for approximately 200 
workers at the Highline Produce Limited mush¬ 
room factory in Leamington, Ontario. The UFCW 
also hied two other certification applications during 
the period of the ALRA, one for the workers at the 
Kingsville Mushroom Farm Inc., and the other for 
the workers at the respondent Fleming Chicks. 
These certification activities came to an end when, 
with the passage of the LRESLAA in 1995, the 
ALRA was repealed in its entirety. In addition to 
terminating any agreements certified under the 
ALRA, the LRESLAA terminated any certification 
rights of trade unions and prohibited employers 
from punishing workers for any union activity con- 


que 1’exclusion totale des travailleurs agricoles de la 
LRT porte atteinte a l’al. 2d) de la Charte et qu’elle 
ne peut se justifier au regard de Particle premier. Par 
consequent, je conclus que, au minimum, les protec¬ 
tions necessaries a la formation et au maintien d’ as¬ 
sociations d’employes devraient etre offertes aux 
personnes employees dans P agriculture en Ontario. 
J’estime aussi qu’il n’est pas necessaire d’etudier 
le statut des travailleurs agricoles en fonction du 
par. 15(1) de la Charte', a supposer, sans trancher 
la question, qu’il y ait atteinte au par. 15(1), cette 
atteinte ne modiherait pas la reparation que je pro¬ 
pose. 

II. Les faits 

Bien que les travailleurs agricoles soient exclus 
du regime legal des relations de travail de P Onta¬ 
rio depuis 1943, c’est l’adoption de la LMLRTE 
qui est a l’origine du pourvoi. La LMLRTE est 
adoptee en 1995 a P initiative du gouvernement 
progressiste-conservateur de l’Ontario; elle abroge 
la seule loi qui ait jamais fait benehcier les tra¬ 
vailleurs agricoles ontariens du droit de se syn- 
diquer et de negocier collectivement. Cette loi 
de courte duree, la Loi de 1994 sur les relations 
de travail dans Tagriculture, L.O. 1994, ch. 6 
(« LRTA »), avait ete adoptee a l’initiative du 
gouvernement neo-democrate en 1994 conforme- 
ment aux recommandations du Rapport du Groupe 
d’etude sur les relations de travail dans le sec- 
teur agricole : Rapport presente au ministere du 
Travail (juin 1992). La LRTA est en vigueur du 23 
juin 1994 au 10 novembre 1995 et, pendant cette 
periode, l’Union internationale des travailleurs 
et travailleuses unis de P alimentation et du com¬ 
merce (« TUAC ») est accreditee a litre d’agent 
negociateur d’environ 200 personnes travaillant a 
la champignonniere Highline Produce Limited, a 
Leamington (Ontario). Pendant la meme periode, 
le syndicat fait deux autres demandes d’accredi¬ 
tation, Pune visant les travailleurs de Kingsville 
Mushroom Farm Inc., et Pautre les travailleurs 
de l’intimee Fleming Chicks. Les procedures 
d’accreditation prennent hn lorsque, en 1995, la 
LMLRTE abroge la LRTA dans sa totalite. En 
plus de mettre hn aux conventions signees sous le 
regime de la LRTA, la LMLRTE revoque tous les 


2001 SCC 94 (Can LI I) 






[2001] 3 R.C.S. 


DUNMORE c. ONTARIO Le juge Bastarache 


1031 


ducted under the ALRA. The appellants brought an 
application within one week of the repeal of the 
ALRA, arguing that it infringed their rights under 
ss. 2(d) and 15(1) of the Charter. 


As indicated by the legislative record, the 
LRESLAA represents a small piece of the factual 
context surrounding this litigation. For over 50 
years prior to the ALRA, and ever since its repeal, 
the Ontario government has excluded agricultural 
workers from its statutory labour relations regime. 
The first statute to effect this exclusion was the 
Collective Bargaining Act, 1943, S.O. 1943, c. 4, 
which was modelled on the American National 
Labor Relations Act (“Wagner Act”), July 5,1935, c. 
372,49 Stat. 449 (29 U.S.C. §§ 151 to 169). Section 
24 of the Collective Bargaining Act, 1943 contained 
a list of excluded classes, including “domestic serv¬ 
ants”, “members of any police force”, certain other 
public employees, and “the industry of farming”. 
The most recent embodiment of Ontario’s labour 
relations policy, the LRA, excludes agricultural 
workers in the following terms: 

3. This Act does not apply. 


(b) to a person employed in agriculture, hunting or 
trapping; 

The net effect of the LRESLAA was to re-subject 
agricultural workers to this exclusion clause. Thus, 
in addition to challenging the constitutionality of the 
LRESLAA, the appellants challenge the constitution¬ 
ality of s. 3(b) of the LRA. 

The various enactments dealing with agricul¬ 
tural workers’ right to unionize, the Wagner Act, the 
LRA, the ALRA and the LRESLAA, reflect highly 
divergent approaches to economic and labour 
policy. As noted by Sharpe J. (as he then was) in 
the Ontario Court (General Division), the current 
government in Ontario has “a very different per¬ 
spective from that of its predecessor on appropriate 


droits des syndicats lies a T accreditation et interdit 
aux employeurs de penaliser les travailleurs qui 
ont exerce des activites syndicales sous le regime 
de la LRTA. Moins d’une semaine apres l’abro- 
gation de la LRTA, les appelants forment une 
demande dans laquelle ils font valoir Tatteinte a 
leurs droits en vertu de l’al. 2d) et du par. 15(1) de 
la Charte. 

L’historique legislatif indique que la LMLRTE 
represente un element mineur du contexte factuel en 
l’espece. Pendant plus de 50 ans avant la LRTA, et 
depuis son abrogation, le gouvernement de l’Onta- 
rio a exclu les travailleurs agricoles de son regime 
legal des relations de travail. La premiere loi a les 
exclure est la Collective Bargaining Act, 1943, S.O. 
1943, ch. 4, qui s’inspire d’une loi americaine, la 
National Labor Relations Act (« Loi Wagner »), 
5 juillet 1935, ch. 372, 49 Stat. 449 (29 U.S.C. §§ 
151-169). L’article 24 de la Collective Bargaining 
Act, 1943 enumerait les categories exclues, dont 
les domestiques, les policiers, certains autres sala¬ 
ries du secteur public et les activites agricoles. 
L’expression la plus recente du regime des relations 
de travail en Ontario, la LRT, exclut les travailleurs 
agricoles de la maniere suivante : 

3. La presente loi ne s’applique pas, selon le cas : 


b) a la personne qui est employee a 1’agriculture, a la 
chasse ou au piegeage; 

L’effet net de la LMLRTE est d’ assujettir de nouveau 
les travailleurs agricoles a cette clause d’exclusion. 
Ainsi, les appelants contestent la constitutionnalite 
non seulement de la LMLRTE, mais aussi de l’al. 
3b) de la LRT. 

Les divers textes legislates traitant du droit 
des travailleurs agricoles de se syndiquer, la Loi 
Wagner, la LRT, la LRTA et la LMLRTE, refletent 
des philosophies tres divergentes sur le plan de 
Teconomie et des relations de travail. Comme le 
signale le juge Sharpe (maintenant juge a la Cour 
d’appel), en premiere instance, le gouvernement 
actuel de T Ontario [TRADUCTION] « a un point de 
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economic and labour policy” and, indeed, rejects 
any attempt to include agricultural workers in its 
labour relations regime ((1997), 155 D.L.R. (4th) 
193, at p. 199). Moreover, the affidavit evidence 
in this case “presents in stark contrast two conflict¬ 
ing views of an appropriate labour relations regime 
for agricultural workers in Ontario”, one denying 
the existence of any “industrial relations rationale” 
for the current exclusion, and the other maintaining 
that the collective bargaining model of the ALRA or 
the LRA would unduly threaten the province’s farm 
economy (pp. 201-2). This latter view is evidently 
shared by the Legislature of Alberta, which is the 
only other Canadian province to exclude agricul¬ 
tural workers from its labour relations regime. 
What is central to this appeal, however, is the con¬ 
stitutional effect of excluding agricultural workers 
from the LRA from the perspective of their freedom 
to associate. Given my conclusion that this exclu¬ 
sion violates s. 2(d) of the Charter, the above evi¬ 
dence will provide an important foundation for the 
s. 1 analysis. 


III. Relevant Statutory Provisions 

Labour Relations and Employment Statute Law 
Amendment Act, 1995, S.O. 1995, c. 1 

1. (1) The Labour Relations Act, 1995, as set out in 
Schedule A, is hereby enacted. 

80. (1) The Agricultural Labour Relations Act, 1994 
is repealed. 

(2) On the day on which this section comes into 
force, a collective agreement ceases to apply to a person 
to whom that Act applied. 

(3) On the day on which this section comes into 
force, a trade union certified under that Act or volun¬ 
tarily recognized as the bargaining agent for employees 
to whom that Act applies ceases to be their bargaining 
agent. 

(4) On the day on which this section comes into 
force, any proceeding commenced under that Act is ter¬ 
minated. 


vue tres different de son predecesseur en matiere 
de politique economique et de relations de travail » 
et, en fait, ecarte toute possibility d’inclure les tra- 
vailleurs agricoles dans son regime de relations 
de travail ((1997), 155 D.L.R. (4th) 193, p. 199). 
En outre, la preuve par affidavits fait ressortir 
[TRADUCTION] « deux points de vue diametrale- 
ment opposes sur le regime de relations de travail 
approprie pour le secteur agricole en Ontario », 
l’un niant l’existence d’une justification quelcon- 
que de Texclusion sur le plan des relations de tra¬ 
vail. 1’autre affirmant que le modele de negociation 
collective prevue dans la LRTA ou la LRT mettrait 
en danger T economic agricole de la province (p. 
201-202). Ce dernier point de vue est manifeste- 
ment partage par la legislature de 1’Alberta, la seule 
autre province a exclure les travailleurs agricoles 
de son regime de relations de travail. Cependant 
l’essentiel du pourvoi concerne les effets consti- 
tutionnels de 1’exclusion des travailleurs agricoles 
de la LRT sous l’angle de la liberte dissociation. 
Puisque je conclus que Texclusion porte atteinte a 
Tal. 2d) de la Charte, la preuve susmentionnee sera 
un element important de T analyse selon T article 
premier. 

III. Les dispositions legislatives 

Loi de 1995 modifiant des lois en ce qui concerne les 
relations de travail et Vemploi, L.O. 1995, ch. 1 : 

1. (1) Par le present paragraphe, la Loi de 1995 sur 
les relations de travail, telle qu’elle est enoncee a l’an- 
nexe A, est adoptee. 

80. (1) La Loi de 1994 sur les relations de travail 
dans Tagriculture est abrogee. 

(2) Le jour de T entree en vigueur du present article, 
une convention collective cesse de s’appliquer aux per- 
sonnes auxquelles s’appliquait cette loi. 

(3) Le jour de T entree en vigueur du present article, 
le syndicat accredite aux termes de cette loi ou volontai- 
rement reconnu comme agent negociateur d’employes 
auxquels s’applique celle-ci cesse d’etre leur agent nego¬ 
ciateur. 

(4) Le jour de T entree en vigueur du present article, 
toute instance introduite en vertu de cette loi prend fin. 
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Labour Relations Act, 1995, S.O. 1995, c. 1, Sched. A 
3. This Act does not apply. 


( b ) to a person employed in agriculture, hunting or 
trapping; 

Canadian Charter of Rights and Freedoms 

2. Everyone has the following fundamental free¬ 
doms: 


(i d ) freedom of association. 

IV. Judicial History 

A. Ontario Court (General Division) (1997), 155 
D.L.R. (4th) 193 

The issues before the Ontario Court (General 
Division) in this case were essentially the same as 
those before this Court, namely, whether the exclu¬ 
sion of agricultural workers from Ontario’s statu¬ 
tory labour relations scheme infringes s. 2(d) and/ 
or s. 15(1) of the Charter and, if so, whether the 
infringements are justifiable under s. 1. It might be 
noted that Sharpe J. released his decision prior to 
this Court’s decisions in Delisle v. Canada (Deputy 
Attorney General), [1999] 2 S.C.R. 989, and other 
cases that provide important authority for this 
appeal. 

Sharpe J. began with the appellants’ s. 2(d) 
claim, observing that the right of workers to form 
a trade union is protected by s. 2(d), while the 
right to collective bargaining is not. The balance 
of Sharpe J.’s s. 2(d) analysis was thus devoted to 
whether the impugned provisions infringed, either 
in purpose or effect, the former right. With respect 
to purpose, Sharpe J. held that while the purpose 
of the legislation was undoubtedly to deny agricul¬ 
tural workers the right to bargain collectively, “it 
is difficult ... to discern a governmental purpose 
to deny agricultural workers the right to form an 
association” (pp. 205-6). He then considered the 


Loi de 1995 sur les relations de travail, L.O. 1995, 
ch. 1, annexe A : 

3. La presente loi ne s’applique pas, selon le cas : 


b) a la personne qui est employee a T agriculture, a la 
chasse ou au piegeage; 

Charte canadienne des droits et libertes : 

2. Chacun a les libertes fondamentales suivantes : 


d) liberte dissociation. 

IV. Les jugements anterieurs 

A. Cour de VOntario (Division generate) (1997), 
155 D.L.R. (4th) 193 

La Cour de T Ontario (Division generate) etait 
saisie essentiellement des memes questions que 
notre Cour : T exclusion des travailleurs agricoles 
du regime legal des relations de travail de l’Ontario 
porte-t-elle atteinte a l’al. 2d) ou au par. 15(1) de la 
Charte et, dans l’affirmative, ces atteintes peuvent- 
elles etre justifiees en vertu de T article premier? II 
faut preciser que le juge Sharpe a statue avant 1’arret 
Delisle c. Canada (Sous-procureur general), [1999] 
2 R.C.S. 989, et d’autres arrets de notre Cour qui 
sont largement applicables en l’espece. 

Le juge Sharpe traite d’abord de Targument 
fonde sur l’al. 2d) et fait observer que le droit des 
travailleurs de creer un syndicat est garanti par cet 
alinea, mais que leur droit de negotiation collec¬ 
tive ne Test pas. Le reste de son analyse relative a 
l’al. 2d) consiste done a se demander si les dispo¬ 
sitions contestees portent atteinte, par leur objet ou 
leur effet, au droit de se syndiquer. Pour ce qui est 
de l’objet, le juge Sharpe conclut que, meme si la 
loi visait sans aucun doute a priver les travailleurs 
agricoles du droit de negocier collectivement, 
[TRADUCTION] « il est difficile [. . .] de discer- 
ner un objectif gouvernemental de refuser aux 
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effect of the legislation on s. 2(d) rights, holding 
that to the extent agricultural workers are deprived 
of the ability to form trade unions, such depriva¬ 
tion is due to the private actions of their employ¬ 
ers rather than the legislative regime itself. The 
former actions being unreviewable by virtue of this 
Court’s decision in RWDSU v. Dolphin Delivery 
Ltd., [1986] 2 S.C.R. 573, Sharpe J. dismissed 
the s. 2(d) claim. In response to the appellants’ 
claim that the LRESLAA constituted independently 
reviewable state action, Sharpe J. held that review¬ 
ing the LRESLAA would essentially constitutional¬ 
ize the statute it repealed, namely, the ALRA. This 
would create “a broad class of statutes that would 
enjoy the status of a constitutional guarantee as 
they would be immune from repeal” (p. 208), an 
outcome rejected by the Ontario Court (General 
Division) in Ferrell v. Ontario (Attorney General) 
(1997), 149D.L.R. (4th) 335. 


Sharpe J. then turned to the s. 15(1) claim, which 
he felt was a more appropriate forum for address¬ 
ing questions of positive state obligation under the 
Charter. With respect to the first prong of the s. 
15(1) analysis, Sharpe J. held that agricultural work¬ 
ers had indeed been denied a legal benefit or pro¬ 
tection enjoyed by most other workers, namely, the 
right to engage in statutory collective bargaining. 
However, Sharpe J. declined to recognize agricul¬ 
tural workers as an analogous group for the purpose 
of establishing discrimination under s. 15(1). In his 
view, the analogous grounds concept was rooted in 
the denial of human dignity and as such required 
the appellants to identify a “personal trait or char¬ 
acteristic” on which their differential treatment was 
based. It would not be sufficient, he held, to identify 
“occupational status” as such a characteristic, nor to 
combine occupational status with economic disad¬ 
vantage. Thus, Sharpe J. rejected the s. 15(1) claim 
and with it the appellants’ constitutional challenge. 


travailleurs agricoles le droit de s’associer » (p. 
205-206). II examine ensuite 1’incidence de la loi 
sur les droits garantis a Tal. 2d) et conclut que si les 
travailleurs agricoles sont prives de la possibility 
de creer des syndicats, cela est imputable aux actes 
prives de leurs employeurs, et non a la legislation 
comme telle. Comme ces actes echappent au con¬ 
trole judiciaire, selon T arret de notre Cour SDGMR 
c. Dolphin Delivery Ltd., [1986] 2 R.C.S. 573, 
le juge Sharpe rejette la demande fondee sur Tal. 
2d). En reponse a l’argument des appelants selon 
lequel la LMLRTE est un acte de TEtat susceptible 
de controle judiciaire en soi, le juge Sharpe conclut 
que soumettre la LMLRTE au controle judiciaire 
aurait essentiellement pour effet de constitution- 
naliser la loi qu’elle abrogeait, savoir la LRTA. II 
en resulterait [TRADUCTION] « une vaste catego- 
rie de lois beneficiant du statut de garantie cons- 
titutionnelle du fait qu’elles seraient a l’abri de 
T abrogation » (p. 208), un resultat que la Cour de 
TOntario (Division generale) a rejete dans Ferrell 
c. Ontario (Attorney General) (1997), 149 D.L.R. 
(4th) 335. 

Le juge Sharpe considere ensuite T argument 
fonde sur le par. 15(1) qui, selon lui, se prete mieux 
a la determination des obligations positives de 
TEtat decoulant de la Charte. Sur le premier volet 
de l’analyse selon le par. 15(1), le juge Sharpe con¬ 
clut que les travailleurs agricoles ont effectivement 
ete prives d’un avantage ou protection juridique 
accorde a la plupart des autres travailleurs, soil 
le droit a un regime legal de negotiation collec¬ 
tive. Toutefois, il refuse de reconnaitre que les 
travailleurs agricoles constituent un groupe analo¬ 
gue aux fins d’etablir la discrimination en vertu du 
par. 15(1). Selon lui, la notion de motifs analogues 
est liee au non-respect de la dignite humaine, et 
exige done des appelants qu’ils identihent « une 
caracteristique ou trait personnel » donnant lieu a 
la difference de traitement. II estime qu’il ne suffit 
pas d’invoquer le « statut professional » a titre de 
caracteristique, ni de combiner statut professionnel 
et desavantage economique. Le juge Sharpe rejette 
done T argument des appelants fonde sur le par. 
15(1) et, de ce fait, la contestation de constitution- 
nalite. 
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B. Ontario Court of Appeal (1999), 182 D.L.R. 
(4th) 471 

Krever J.A., concurred in by Doherty and 
Rosenberg JJ.A., upheld the decision of Sharpe 
J., holding that “[w]e agree with the judgment of 
Sharpe J., both with the result at which he arrived 
and his reasons”. 

V. Constitutional Questions 

On June 20, 2000, Binnie J. stated the constitu¬ 
tional questions as follows: 

1. Does s. 80 of the Labour Relations and Employment 
Statute Law Amendment Act, 1995, S.O. 1995, c. 1, 
limit the right of agricultural workers 

(a) to freedom of association guaranteed by s. 
2(d) of the Canadian Charter of Rights and 
Freedoms', or 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as 
guaranteed by s. 15 of the Charter1 

2. Does s. 3(b) of the Labour Relations Act, 1995, S.O. 
1995, c. 1, Sched. A, limit the right of agricultural 
workers 

(a) to freedom of association guaranteed by s. 2(d) 
of the Charter, or 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as 
guaranteed by s. 15 of the Charter ? 

3. If the answer to any part of questions 1 or 2 is in the 
affirmative, is the limitation nevertheless justified 
under s. 1 of the Charter ? 

VI. Analysis 

A. Freedom of Association 
(1) Nature of the Claim 

The appellants claim that “[fjirst and fore¬ 
most, agricultural workers simply wish to union¬ 
ize”. Although the intervener Canadian Labour 
Congress raised the issue of collective bargaining 
in this appeal, the appellants directed this Court’s 


B. Cour d’appel de I’Ontario (1999), 182 D.L.R. 

(4th) 471 

Le juge Krever, avec l’appui des juges Doherty 10 
et Rosenberg, continue la decision du juge Sharpe : 
[TRADUCTION] « [n]ous sommes d’accord avec le 
jugement du juge Sharpe, tant ses motifs que le dis- 
positif ». 

V. Les questions constitutionnelles 

Le 20 juin 2000, le juge Binnie enonce les ques- 1 * 
tions constitutionnelles : 

1. L’article 80 de la Loi de 1995 modifiant des lois en 
ce qui concerne les relations de travail et Vemploi, 

L.O. 1995, ch. 1, limite-t-il le droit des travailleurs 
agricoles 

a) a la liberte dissociation garantie par 1’al. 2d) 
de la Charte canadienne des droits et libertes, 
ou 

b) a l’egalite devant la loi et dans l’application 
de la loi ainsi qu’au meme benefice de la loi, 
independamment de toute discrimination, que 
garantit l’art. 15 de la Chartel 

2. L’alinea 3b) de la Loi de 1995 sur les relations de 
travail, L.O. 1995, ch. 1, annexe A, limite-t-il le 
droit des travailleurs agricoles 

a) a la liberte dissociation garantie par 1’al. 2d) 
de la Charte, ou 

b) a l’egalite devant la loi et dans l’application 
de la loi ainsi qu’au meme benefice de la loi, 
independamment de toute discrimination, que 
garantit l’art. 15 de la Chartel 

3. Si la reponse a l’un ou l’autre des volets de la 
premiere ou deuxieme question est affirmative, la 
limite est-elle neanmoins justifiee au sens de lirticle 
premier de la Chartel 

VI. Analyse 

A. La liberte d’association 
(1) Nature de la revendication 

1 1 

Les appelants font valoir que, [TRADUCTION] 

« [s]urtout et avant tout, les travailleurs agrico¬ 
les veulent simplement se syndiquer ». Meme 
si l’intervenant le Congres du travail du Canada 
souleve la question de la negociation collective 
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attention to broader issues, describing a range of 
union activities not related to collective bargaining. 
These activities, which ultimately relate to work¬ 
ers’ “empowerment and participation in both the 
workplace and society at large”, include promoting 
workplace democracy, protecting employees from 
abuses of managerial power, pooling resources, 
and expressing the views of workers “cogently and 
forcefully”. The appellants also described several 
social and political functions of trade unions, such 
as giving workers access to courts, bringing consti¬ 
tutional challenges on behalf of workers and engag¬ 
ing in political education and action. In my view, 
these functions make it clear that the appellants 
direct their attack not at legislation restricting col¬ 
lective bargaining per se, but at legislation restrict¬ 
ing the “wider ambit of union purposes and activi¬ 
ties”. 


In order to establish a violation of s. 2(d), 
the appellants must demonstrate, first, that such 
activities fall within the range of activities pro¬ 
tected by s. 2(d) of the Charter, and second, that 
the impugned legislation has, either in purpose or 
effect, interfered with these activities (see, in the s. 
2(a) context, R. v. Big M Drug Mart Ltd., [1985] 1 
S.C.R. 295, at pp. 331-36, and in the s. 2(b) con¬ 
text, Irwin Toy Ltd. v. Quebec (Attorney General), 
[1989] 1 S.C.R. 927, at p. 971). On the first point, 
I shall review the existing framework of the s. 2(d) 
protection established by this Court in the 1987 
“labour trilogy” and subsequent cases. This dis¬ 
cussion will include a purposive analysis of s. 
2(d), one which aims to protect the full range of 
associational activity contemplated by the Charter 
and to honour Canada’s obligations under interna¬ 
tional human rights law. After reviewing the con¬ 
tent of freedom of association, I shall examine the 
contours of state responsibility under s. 2(d) of the 
Charter. In particular, I shall ask whether s. 2(d) 
obligates the state simply to respect trade union 
freedoms, or additionally to protect trade union 
freedoms by prohibiting their infringement by 


dans le cadre du pourvoi, les appelants invitent 
notre Cour a considerer des questions plus larges, 
invoquant des activites syndicales etrangeres a la 
negotiation collective. Ces activites, qui ont trait 
en fin de compte [TRADUCTION] « a la responsabi- 
lisation et a la participation des travailleurs dans 
le milieu de travail et dans la societe en general », 
comprennent la promotion de la democratic au 
travail, la protection des employes contre les abus 
de la direction, la mise en commun des ressources 
et la defense « vigoureuse et energique » du point 
de vue des travailleurs. Les appelants decrivent 
par ailleurs diverses fonctions sociales et politi- 
ques des syndicats, comme l’acces des travailleurs 
a la justice, les contestations de constitutionna- 
lite en leur nom, ainsi que T education et Taction 
politiques. A mon sens, ces fonctions indiquent 
clairement que les appelants dirigent leur contes¬ 
tation non pas contre les dispositions restreignant 
leur droit de negocier collectivement comme tel, 
mais les dispositions restreignant [TRADUCTION] 
« les fins et les activites plus generates d’un syn¬ 
dic at ». 

Pour etablir l’atteinte a l’al. 2d) de la Charte, 
les appelants doivent prouver premierement que 
les activites considerees font partie de celles qu’il 
protege et, deuxiemement, que les dispositions 
contestees, par leur objet ou leur effet, compro- 
mettent ces activites (voir, dans le contexte de l’al. 
2a), R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S. 
295, p. 331-336 et, dans le contexte de Pal. 2b), 
Irwin Toy Ltd. c. Quebec (Procureur general), 
[1989] 1 R.C.S. 927, p. 971). Sur le premier point, 
j’examinerai les parametres actuels de la protec¬ 
tion de l’al. 2d) que notre Cour a degages dans la 
« trilogie des relations de travail » de 1987 et dans 
des arrets posterieurs. Mon examen comprend une 
analyse teleologique de Tal. 2d), une analyse 
orientee vers la protection de toute la gamme 
d’activites associatives visees par la Charte et le 
respect des obligations du Canada dans le cadre du 
droit international des droits de la personne. Apres 
Texamen du contenu de la liberte d’association, je 
delimiterai la responsabilite de l’Etat decoulant de 
Tal. 2d) de la Charte. Plus precisement, j’exa¬ 
minerai s’il oblige seulement l’Etat a respecter 
les libertes syndicales ou s’il Toblige aussi a les 
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private actors. Following my discussion of the 
scope of s. 2(d), I shall examine the purpose and 
effects of the impugned legislation. 

(2) Scope of Section 2(d) 

(a) General Framework 

The scope of s. 2(d) was first decided by this 
Court in a landmark trilogy of labour cases, all of 
which concerned the right to strike (see Reference 
re Public Service Employee Relations Act (Alta.), 
[1987] 1 S.C.R. 313’ (“Alberta Reference ”); 

PSAC v. Canada, [1987] 1 S.C.R. 424; RWDSU 
v. Saskatchewan, [1987] 1 S.C.R. 460). In the 
Alberta Reference, McIntyre J. (writing for him¬ 
self) stressed the double-edged nature of freedom of 
association, holding that “while [freedom of associ¬ 
ation] advances many group interests and, of course, 
cannot be exercised alone, it is nonetheless a free¬ 
dom belonging to the individual and not to the group 
formed through its exercise” (p. 397). On the basis 
of this principle, McIntyre J. confined s. 2(d) to three 
elements: (1) the freedom to join with others in 
lawful, common pursuits and to establish and main¬ 
tain organizations and associations (with which all 
six justices agreed), (2) the freedom to engage col¬ 
lectively in those activities which are constitution¬ 
ally protected for each individual (with which three 
of six justices agreed) and (3) the freedom to pursue 
with others whatever action an individual can law¬ 
fully pursue as an individual (with which three of six 
justices agreed). These three elements of freedom 
of association are summarized, along with a crucial 
fourth principle, in the oft-quoted words of Sopinka 
J. in Professional Institute of the Public Service of 
Canada v. Northwest Territories (Commissioner), 
[1990] 2 S.C.R. 367 (“ PIPSC ’), at pp. 401-2: 


Upon considering the various judgments in the 
Alberta Reference, I have come to the view that four sep¬ 
arate propositions concerning the coverage of the s. 2(d) 
guarantee of freedom of association emerge from the 
case: first, that s. 2(d) protects the freedom to establish, 
belong to and maintain an association; second, that s. 

2(d) does not protect an activity solely on the ground 


proteger en interdisant les actes attentatoires de 
personnes privees. Apres avoir analyse la portee 
de Tal. 2d), j’examinerai l’objet et les effets de la 
legislation contestee. 

(2) La portee de lib 2d) 

a) Cadre general 

Les premieres decisions de notre Cour sur la ^ 
portee de l’al. 2d) ferment une « trilogie » d’ar¬ 
rets sur les relations de travail traitant tous du droit 
de greve (voir Renvoi relatif a la Public Service 
Employee Relations Act (Alb.), [1987] 1 R.C.S. 313 
(« Renvoi relatif a TAlberta »); AFPC c. Canada, 
[1987] 1 R.C.S. 424; et SDGMR c. Saskatchewan, 
[1987] 1 R.C.S. 460). Dans le Renvoi relatif a TAl¬ 
berta, le juge McIntyre (en son nom seul) souligne 
que la liberie dissociation est une liberte a double 
tranchant et que, « bien qu’elle assure la promo¬ 
tion de nombreux interets collectifs et, naturelle- 
ment, qu’elle ne puisse etre exercee seule, il s’agit 
neanmoins d’une liberte qui appartient a l’individu 
et non aux groupes formes grace a son exercice » 

(p. 397). Suivant ce principe, le juge McIntyre 
limite Tal. 2d) a trois composantes : (1) le droit de 
se joindre a d’autres pour poursuivre des objectifs 
communs licites et pour constituer et maintenir des 
organisations et des associations (a Tunanimite des 
six juges); (2) la liberte d’exercer collectivement 
les activites dont la Constitution garantit T exercice 
individuel (avec T accord de trois des six juges); 
et (3) la liberte d’accomplir avec d’autres toute 
action qu’un individu peut licitement accomplir 
a title individuel (avec T accord de trois des six 
juges). Ces trois composantes de la liberte dis¬ 
sociation, ainsi qu’un quatrieme principe crucial, 
sont resumes par le juge Sopinka dans cet extrait 
souvent cite de Institut professional de la Fonction 
publique du Canada c. Territoires du Nord-Ouest 
(Commissaire), [1990] 2 R.C.S. 367 (« IPFPC »), 
p. 401-402 : 

Apres avoir examine les differents motifs de jugement 
dans le Renvoi relatif a TAlberta, j’arrive a la conclusion 
qu’il se degage quatre propositions differentes quant a 
l’etendue de la liberte dissociation garantie par Tal. 

2d) : premierement, l’al. 2d) protege la liberte de cons¬ 
tituer une association, de la maintenir et d’y appartenir; 
deuxiemement, liL 2d) ne protege pas une activite pour 
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that the activity is a foundational or essential purpose of 

an association; third, that s. 2(d) protects the exercise in 

association of the constitutional rights and freedoms of 

individuals; and fourth, that s. 2(d) protects the exercise 
in association of the lawful rights of individuals. 

[Emphasis added.] 

The third and fourth of these principles have 
received considerably less judicial support than the 
others, having only been explicitly affirmed by three 
of six judges in the Alberta Reference and two of 
seven judges in PIPSC. Moreover, these elements 
of s. 2(d) provided little assistance to this Court in 
Canadian Egg Marketing Agency v. Richardson, 
[1998] 3 S.C.R. 157 (“Egg Marketing”), which 
involved an activity that could not conceivably 
be performed by an individual. Most recently, in 
Delisle, supra , this Court did not have to rule on 
the validity of the existing framework because all 
of the activities involved fell within it. In that case, 
this Court clarified that s. 2(d) does not guarantee 
access to a particular labour relations regime where 
the claimants are able to exercise their s. 2(d) rights 
independently. 

In addition to the four-part formulation in PIPSC, 
supra, an enduring source of insight into the con¬ 
tent of s. 2(d) is the purpose of the provision. This 
purpose was first articulated in the labour tril¬ 
ogy and has accordingly been used to define both 
the “positive” freedom to associate as well as the 
“negative” freedom not to (see Alberta Reference, 
supra', Lavigne v. Ontario Public Service Employees 
Union, [1991] 2 S.C.R. 211, at p. 318; R. v. Advance 
Cutting & Coring Ltd., [2001] 3 S.C.R. 209, 2001 
SCC 70). In defining this purpose, McIntyre J. 
stressed, in Alberta Reference, supra, at p. 395, 
the unique power of associations to accomplish the 
goals of individuals: 

While freedom of association like most other fundamen¬ 
tal rights has no single purpose or value, at its core rests 
a rather simple proposition: the attainment of individual 
goals, through the exercise of individual rights, is gener¬ 
ally impossible without the aid and cooperation of others. 
“Man, as Aristotle observed, is a ‘social animal, formed 
by nature for living with others’, associating with his 
fellows both to satisfy his desire for social intercourse 
and to realize common purposes.” (L. J. MacFarlane, 


le seul motif que cette activite est un objet fondamental 

ou essentiel d’une association; troisiemement, PaL 2d) 

protege l’exercice collectif des droits et libertes indivi- 

duels consacres par la Constitution; et quatriemement, 
l’al. 2d) protege l’exercice collectif des droits legitimes 

des individus . [Je souligne.] 

Le troisieme et le quatrieme de ces principes ont 
remporte un appui moindre de la part des juges que 
les deux autres, n’etant confirmes expressement que 
par trois des six juges dans le Renvoi relatif a 1'Al¬ 
berta et deux des sept juges dans 1PFPC. En outre, 
ces composantes de l’al. 2d) n’ont pas ete d’une 
grande utilite a notre Cour dans Office canadien de 
commercialisation des ceufs c. Richardson, [1998] 3 
R.C.S. 157 (« OCCO »), ou il etait clair que Tacti¬ 
vite en cause ne pouvait pas etre accomplie par une 
seule personne. Plus recemment, dans Delisle, pre¬ 
cite, notre Cour n’a pas eu a statuer sur la validite du 
cadre existant puisque toutes les activites visees s’y 
inseraient. Notre Cour a precise dans cet arret que 
l’al. 2d) ne garantit pas l’acces a un regime particu- 
lier de relations de travail lorsque les demandeurs 
peuvent exercer de maniere independante les droits 
que leur confere l’al. 2d). 

En plus de la formulation en quatre points dans 
IPFPC, 1’objet de la disposition demeure un bon 
moyen de circonscrire la teneur de l’al. 2d). Cet 
objet est enonce pour la premiere fois dans la trilo- 
gie du droit du travail et a done servi a derinir tant 
la liberte « positive » de s’associer que la liberte 
« negative » de ne pas le faire (voir le Renvoi 
relatif a VAlberta, precite; Lavigne c. Svndicat des 
employes de la fonction publique de VOntario, 
[1991] 2 R.C.S. 211, p. 318; R. c. Advance Cutting 
& Coring Ltd., [2001] 3 R.C.S. 209, 2001 CSC 70). 
Pour derinir cet objet, le juge McIntyre met l’accent, 
dans le renvoi, sur le pouvoir propre aux associations 
de realiser les objectifs des individus (a la p. 395) : 

Bien que, a l’instar de la plupart des autres droits fon- 
damentaux, la liberte dissociation n’ait pas un objet ou 
une valeur unique, elle repose essentiellement sur une 
proposition assez simple : pour l’individu, la realisation 
de certains objectifs par l’exercice de ses droits indivi- 
duels est generalement impossible sans l’aide et la coo¬ 
peration d’autrui. [TRADUCTION] « L’homme, comme 
l’a fait observer Aristote, est un “animal social fa§onne 
par la nature pour vivre en groupe” », qui s’associe a ses 
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The Theory and Practice of Human Rights (1985), p. 
82.) 


This conception of freedom of association, which 
was supported by Dickson C.J. in his dissent¬ 
ing judgment (at pp. 334 and 365-66), has been 
repeatedly endorsed by this Court since the Alberta 
Reference (see PIPSC, supra, per Sopinka J., at 
pp. 401-2, per Cory J. (dissenting), at p. 379; R. v. 
Skinner, [1990] 1 S.C.R. 1235, per Dickson C.J., at 
p. 1243; Lavigne, supra, per La Forest J., at p. 317, 
per Wilson J., at p. 251; per McLachlin J. (as she 
then was), at p. 343). In Lavigne, Wilson J. (writing 
for three of seven judges on this point) conducted an 
extensive review of this Court’s s. 2(d) jurisprudence, 
concluding that “this Court has been unanimous in 
finding on more than one occasion and in a variety 
of contexts that the purpose which s. 2(d) is meant 
to advance is the collective action of individuals in 
pursuit of their common goals” (p. 253). Wilson J. 
added that the Court has remained steadfast in this 
position despite numerous disagreements about the 
application of s. 2(d) to particular practices. 

As these dicta illustrate, the purpose of s. 2(d) 
commands a single inquiry: has the state precluded 
activity because of its associational nature, thereby 
discouraging the collective pursuit of common 
goals? In my view, while the four-part test for 
freedom of association sheds light on this concept, 
it does not capture the full range of activities pro¬ 
tected by s. 2(d). In particular, there will be occa¬ 
sions where a given activity does not fall within 
the third and fourth rules set forth by Sopinka J. in 
PIPSC, supra, but where the state has nevertheless 
prohibited that activity solely because of its associa¬ 
tional nature. These occasions will involve activi¬ 
ties which (1) are not protected under any other con¬ 
stitutional freedom, and (2) cannot, for one reason 
or another, be understood as the lawful activities 
of individuals. As discussed by Dickson C.J. in 
the Alberta Reference, supra, such activities may 
be collective in nature, in that they cannot be per¬ 
formed by individuals acting alone. The prohibition 
of such activities must surely, in some cases, be a 
violation of s. 2(d) (at p. 367): 


semblables a la fois pour satisfaire son besoin de rela¬ 
tions sociales et pour realiser des fins communes. » (L. J. 
MacFarlane, The Theory and Practice of Human Rights 
(1985), p. 82.) 

Cette conception de la liberte dissociation, qui 
a recu l’appui du juge en chef Dickson, dissident 
(p. 334, 365 et 366), a ete confirmee plusieurs fois 
par notre Cour depuis le Renvoi relatif a l’Alberta 
(voir IPFPC, precite, le juge Sopinka, p. 401-402, 
le juge Cory (dissident), p. 379; R. c. Skinner, 
[1990] 1 R.C.S. 1235, le juge en chef Dickson, p. 
1243; Lavigne, precite, le juge La Forest, p. 317; 
le juge Wilson, p. 251; le juge McLachlin (mainte- 
nant Juge en chef), p. 343). Dans Lavigne, le juge 
Wilson (au nom de trois des sept juges sur ce point) 
fait un examen approfondi de la jurisprudence de 
notre Cour sur Tal. 2d) et rappelle que « notre 
Cour a conclu a l’unanimite a maintes reprises et 
dans divers contextes que Tal. 2d) a pour objet de 
favoriser Taction collective de personnes en vue 
de realiser des objectifs communs » (p. 253). Elle 
ajoute que la Cour est restee inebranlable dans cette 
opinion malgre de nombreux disaccords sur T appli¬ 
cation de Tal. 2d) a des pratiques precises. 

Comme ces opinions le montrent. Tobjet de Tal. 
2d) commande une seule question : TEtat a-t-il 
empeche l’activite en raison de sa nature associa¬ 
tive, decourageant ainsi la poursuite collective d’ob- 
jectifs communs? A mon avis, meme si le critere 
a quatre volets applicable a la liberte dissociation 
clarihe cette notion, il ne rend pas compte de toute 
la gamme d’activites protegees par Tal. 2d). En 
particular, il y a des cas ou une activite n’est pas 
visee par les troisieme et quatrieme regies enoncees 
par le juge Sopinka dans IPFPC, precite, mais ou 
TEtat Tinterdit neanmoins en raison seulement de 
sa nature associative. Il s’agit d’activites (1) qui ne 
sont pas protegees par une autre liberte constitution- 
nelle, et (2) qui ne peuvent, pour une raison ou une 
autre, etre considerees comme des activites licites 
d’un individu. Comme le dit le juge en chef Dickson 
dans le Renvoi relatif a VAlberta, precite, ces acti¬ 
vites peuvent etre de nature collective en ce qu’elles 
ne peuvent etre accomplies par une personne seule. 
De toute evidence, T interdiction de telles activites 
doit, dans certains cas, porter atteinte a Tal. 2d) (a 
la p. 367) : 
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There will, however, be occasions when no analogy 
involving individuals can be found for associational 
activity, or when a comparison between groups and indi¬ 
viduals fails to capture the essence of a possible violation 
of associational rights. . . . The overarching considera¬ 
tion remains whether a legislative enactment or admin¬ 
istrative action interferes with the freedom of persons to 
join and act with others in common pursuits. The legisla¬ 
tive purpose which will render legislation invalid is the 
attempt to preclude associational conduct because of its 
concerted or associational nature. [Emphasis added.] 

This passage, which was not explicitly rejected by 
the majority in the Alberta Reference or in PIPSC, 
recognizes that the collective is “qualitatively” dis¬ 
tinct from the individual: individuals associate not 
simply because there is strength in numbers, but 
because communities can embody objectives that 
individuals cannot. For example, a “majority view” 
cannot be expressed by a lone individual, but a group 
of individuals can form a constituency and distill 
their views into a single platform. Indeed, this is the 
essential purpose of joining a political party, partici¬ 
pating in a class action or certifying a trade union. 
To limit s. 2(d) to activities that are performable by 
individuals would, in my view, render futile these 
fundamental initiatives. At best, it would encourage 
s. 2(d) claimants to contrive individual analogs for 
inherently associational activities, a process which 
this Court clearly resisted in the labour trilogy, in 
Egg Marketing, supra, and in its jurisprudence on 
union security clauses and the right not to associate 
(see Syndicat catholique des employes de magasins 
de Quebec Inc. v. Compagnie Paquet Ltee, [1959] 
S.C.R. 206 (“[t]he union is . . . the representative of 
all the employees in the unit for the purpose of nego¬ 
tiating the labour agreement”, hence “[t]here is no 
room left for private negotiation between employer 
and employee” (per Judson J., at p. 212)); McGavin 
Toastmaster Ltd. v. Ainscough, [1976] 1 S.C.R. 718 
(“[t]he reality is, and has been for many years now 
throughout Canada, that individual relationships 
as between employer and employee have mean¬ 
ing only at the hiring stage” (per Laskin C.J., at p. 
725)); I. Hunter, “Individual and Collective Rights 
in Canadian Labour Law” (1993), 22 Man. L.J. 
145, at p. 147 (“[individual rights vis-a-vis their 
employer are replaced by rights in respect of their 


II y a cependant des cas ou aucune analogie comportant 
des individus ne peut etre trouvee pour une activite col¬ 
lective ou bien ou la comparaison entre des groupes et des 
individus ne permet pas de saisir l’essence d’une even- 
tuelle violation des droits dissociation [. . .] Le facteur 
primordial demeure la question de savoir si un texte 

legislatif ou un acte administratif porte atteinte a la liberte 

des personnes de se joindre a d'autrcs personnes et de 
poursuivre avec elles des objectifs communs. L’objectif 
d’une loi qui a pour effet de la rendre invalide est la tenta¬ 
tive d’interdire un comportement collectif en raison de sa 
nature concertee ou collective. [Je souligne.] 

Cet extrait, que la majorite n’a pas rejete explici- 
tement dans le Renvoi relatif a VAlberta ou dans 
1PFPC, reconnait une difference « qualitative » 
entre le collectif et l’individuel : les individus ne 
s’associent pas simplement pour la force du nombre, 
mais aussi parce qu’ une collectivite peut incarner des 
objectifs qui n’existent pas au niveau individuel. Par 
exemple,un« point de vue majoritaire »ne peut etre 
exprime par une seule personne, mais un groupe de 
personnes peut constituer un mouvement d’opinion 
et fondre leurs points de vue dans une plate-forme 
unique. C’est ce qui motive essentiellement l’adhe- 
sion a un parti politique, la participation a un recours 
collectif ou Taccreditation d’un syndicat. J’estime 
que limiter Tapplication de Tal. 2d) aux activites 
qui peuvent etre accomplies individuellement vide- 
rait de leur sens ces actes fondamentaux. Au mieux, 
cela inciterait les demandeurs invoquant Tal. 2d) a 
forger des analogies entre des activites individuelles 
et des activites purement associatives, une demarche 
que notre Cour a clairement refusee dans la trilogie 
du droit du travail, dans OCCO, precite, et dans 
la jurisprudence sur les clauses de securite syndi- 
cale et le droit de ne pas s’associer (voir Syndicat 
catholique des employes de magasins de Quebec 
Inc. c. Compagnie Paquet Ltee, [1959] R.C.S. 
206 : [TRADUCTION] « [l]e syndicat est [. . .] 
le representant de tous les employes de T unite 
pour les fins de la negotiation de la convention de 
travail » et done « [l]es negotiations privees entre 
Temployeur et Temploye n’ont plus leur place » (le 
juge Judson, p. 212); McGavin Toastmaster Ltd. c. 
Ainscough, [1976] 1 R.C.S. 718 : (« [d]ans tout le 
Canada, et ce depuis plusieurs annees, les relations 
individuelles entre employeur et employe n’ont 
d’importance qu’a l’etape de l’embauchage » (le 
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union, which, in turn, is mandated to advance the 
interests of bargaining-unit members”); D. Beatty 
and S. Kennett, “Striking Back: Fighting Words, 
Social Protest and Political Participation in Free 
and Democratic Societies” (1988), 67 Can. Bar 
Rev. 573, at pp. 587-88). The collective dimension 
of s. 2(d) is also consistent with developments in 
international human rights law, as indicated by the 
jurisprudence of the Committee of Experts on the 
Application of Conventions and Recommendations 
and the ILO Committee on Freedom of Association 
(see, e.g., International Labour Office, Freedom of 
Association: Digest of decisions and principles of the 
Freedom of Association Committee of the Governing 
Body of the ILO (4th ed. 1996)). Not only does this 
jurisprudence illustrate the range of activities that 
may be exercised by a collectivity of employees, but 
the International Labour Organization has repeat¬ 
edly interpreted the right to organize as a collective 
right (see International Labour Office, Voices for 
Freedom of Association (Labour Education 1998/3, 
No. 112): “freedom is not only a human right; it is 
also, in the present circumstances, a collective right, 
a public right of organisation” (address delivered by 
Mr. Leon Jouhaux, workers’ delegate)). 


As I see it. the very notion of “association” recog¬ 
nizes the qualitative differences between individuals 
and collectivities. It recognizes that the press differs 
qualitatively from the journalist, the language com¬ 
munity from the language speaker, the union from 
the worker. In all cases, the community assumes a 
life of its own and develops needs and priorities that 
differ from those of its individual members. Thus, 
for example, a language community cannot be nur¬ 
tured if the law protects only the individual’s right 
to speak (see R. v. Beaulac, [1999] 1 S.C.R. 768, at 
para. 20). Similar reasoning applies, albeit in a lim¬ 
ited fashion, to the freedom to organize: because 
trade unions develop needs and priorities that are 


juge en chef Laskin, p. 725)); I. Hunter, « Individual 
and Collective Rights in Canadian Labour Law » 
(1993), 22 R.D. Man. 145, p. 147, ([TRADUCTION] 
« [l]es droits individuels face a l’employeur sont 
remplaces par les droits a l’egard du syndicat, qui 
a pour mandat, en retour, de promouvoir les inte¬ 
rims des membres de l’unite de negociation »); D. 
Beatty et S. Kennett, « Striking Back : Lighting 
Words, Social Protest and Political Participation in 
Lree and Democratic Societies » (1988), 67 R. du 
B. can. 573, p. 587-588). La dimension collective 
de l’al. 2d) est egalement compatible avec revolu¬ 
tion du droit international des droits de la personne, 
comme l’indique la jurisprudence de la Commission 
d’experts pour Fapplication des conventions et 
recommandations et du Comite de la liberie syndi¬ 
cate de l’OIT (voir, p. ex.. Bureau international du 
Travail, La liberte syndicale : Recueil de decisions 
et de principes du Comite de la liberte syndicale 
du Conseil d'administration du BIT (4 e ed. 1996)). 
Non seulement cette jurisprudence illustre la gamme 
d’activites pouvant etre exercees par une collectivite 
d’employes, mais l’Organisation internationale du 
Travail a maintes fois interprets le droit syndic al 
comme etant un droit collectif (voir Bureau interna¬ 
tional du Travail, Des voix pour la liberte syndicale 
(Education ouvriere 1998/3, n° 112) : « la liberte ne 
vaut pas seulement pour le plein developpement de 
la personnalite humaine, mais [. . .], dans les cir- 
constances actuelles, elle doit etre un aspect du droit 
public dans la complete independance de 1’organi¬ 
sation syndicate » (Allocution de Leon Jouhaux, 
delegue des travailleurs)). 

A mon avis, la notion meme d’« association » 
reconnait les differences qualitatives entre individu 
et collectivite. Elle reconnait que la presse differe 
qualitativement du journaliste, la collectivite lin- 
guistique du locuteur, le syndicat du travailleur. 
Dans tous les cas, la collectivite a une existence 
propre et ses besoins et priorites different de ceux 
de ses membres individuels. Ainsi, par exemple, on 
ne peut donner substance a une collectivite linguis- 
tique si la loi protege uniquement la liberte d’ex- 
pression individuelle (voir R. c. Beaulac, [1999] 1 
R.C.S. 768, par. 20). Le meme raisonnement s’ap- 
plique, mais d’une facon limitee, a la liberte syndi¬ 
cate : etant donne que les besoins et priorites des 
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distinct from those of their members individually, 
they cannot function if the law protects exclusively 
what might be “the lawful activities of individu¬ 
als”. Rather, the law must recognize that certain 
union activities — making collective representa¬ 
tions to an employer, adopting a majority political 
platform, federating with other unions — may be 
central to freedom of association even though they 
are inconceivable on the individual level. This is 
not to say that all such activities are protected by s. 
2(d), nor that all collectivities are worthy of consti¬ 
tutional protection; indeed, this Court has repeatedly 
excluded the right to strike and collectively bargain 
from the protected ambit of s. 2(d) (see Alberta 
Reference, supra, per Le Dain J., at p. 390 (exclud¬ 
ing the right to strike and collectively bargain), per 
McIntyre J., at pp. 409-10 (excluding the right to 
strike); PIPSC, supra, per Dickson C.J., at pp. 373- 
74 (excluding the right to collectively bargain), per 
La Forest J., at p. 390 (concurring with Sopinka J.), 
per L’Heureux-Dube J., at p. 392 (excluding both 
the right to strike and collectively bargain), per 
Sopinka J., at p. 404 (excluding both the right to 
strike and collectively bargain)). It is to say, simply, 
that certain collective activities must be recognized 
if the freedom to form and maintain an association is 
to have any meaning. As one author puts it. the per 
se exclusion of collective action reduces employee 
collectives to mere “aggregate [s | of economi¬ 
cally self-interested individuals” rather than “co¬ 
operative undertakings where individual flourish¬ 
ing can be encouraged through membership in and 
co-operation with the community of fellow work¬ 
ers” (see L. Harmer, “The Right to Strike: Charter 
Implications and Interpretations” (1988), 47 U.T. 
Fac. L. Rev. 420, at pp. 434-35). This would surely 
undermine the purpose of s. 2(d), which is to allow 
the achievement of individual potential through 
interpersonal relationships and collective action 
(see, e.g., Lavigne, supra, per McLachlin J., at pp. 
343-44, per La Forest J., at pp. 327-28). 


In sum, a purposive approach to s. 2(d) demands 
that we “distinguish between the associational 
aspect of the activity and the activity itself’, a pro¬ 
cess mandated by this Court in th e, Alberta Reference 


syndicats tendent a se distinguer de ceux de leurs 
membres individuels, ils ne peuvent fonctionner si 
la loi protege exclusivement ce qui pourrait etre des 
« activites licites d’un individu ». La loi doit plutot 
reconnaitre que certaines activites syndicales — les 
revendications collectives aupres de l’employeur, 
l’adoption d’une plate-forme politique majoritaire, 
le regroupement en federations syndicales — peu¬ 
vent etre au coeur de la liberte dissociation meme si 
elles ne peuvent exister au niveau individuel. Ceci 
ne veut pas dire que toutes ces activites sont prote¬ 
gees par Tal. 2d), ni que toutes les collectivites ont 
droit a la protection constitutionnelle; en fait, notre 
Cour a exclu plusieurs fois le droit de greve et de 
negotiation collective de la protection de Tal. 2d) 
(voir le Renvoi relatif a VAlberta, precite, le juge 
Le Dain, p. 390 (excluant le droit de faire la greve 
et de negocier collectivement), le juge McIntyre, p. 
409-410 (excluant le droit de greve); IPFPC, pre¬ 
cite, le juge en chef Dickson, p. 373-374 (excluant 
le droit de negotiation collective), le juge La Forest, 
p. 390 (avec l’appui du juge Sopinka) et le juge 
L’Heureux-Dube, p. 392 (excluant le droit de greve 
et de negotiation collective), le juge Sopinka, p. 404 
(excluant le droit de greve et de negotiation collec¬ 
tive)). Cela veut dire simplement que certaines acti¬ 
vites collectives doivent etre reconnues pour que la 
liberte de constituer et de maintenir une association 
ait un sens. Selon un auteur, l’exclusion de Taction 
collective comme telle reduit l’association d’em- 
ployes a une simple [TRADUCTION] « juxtaposition 
d’interets economiques individuels » au lieu d’etre 
une « entreprise cooperative ou l’epanouissement 
personnel peut etre encourage par l’appartenance et 
la cooperation dans la communaute des collegues de 
travail »(L. Harmer, « The Right to Strike : Charter 
Implications and Interpretations » (1988), 47 U.T. 
Fac. L. Rev. 420, p. 434-435). Ce serait certaine- 
ment compromettre la realisation de l’objet de Tal. 
2d), savoir Tepanouissement individuel au moyen 
de relations interpersonnelles et de Taction collec¬ 
tive (voir p. ex. Lavigne, precite, le juge McLachlin, 
p. 343-344, le juge La Forest, p. 327-328). 

L’interpretation teleologique de Tal. 2d) exige 
en somme « de distinguer Taspect collectif d’une 
activite de Tactivite elle-meme », la demarche 
imposee par notre Cour dans le Renvoi relatif a 
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(see Egg Marketing, supra, per Iacobucci and 
Bastarache JJ., at para. 111). Such an approach 
begins with the existing framework established in 
that case, which enables a claimant to show that a 
group activity is permitted for individuals in order 
to establish that its regulation targets the association 
per se (see Alberta Reference, supra, per Dickson 
C.J., at p. 367). Where this burden cannot be met, 
however, it may still be open to a claimant to show, 
by direct evidence or inference, that the legislature 
has targeted associational conduct because of its 
concerted or associational nature. 

(b) State Responsibility Under Section 2(d) 

The content of the freedom to organize having 
been discussed, the next question that arises is the 
scope of state responsibility in respect of this free¬ 
dom. This responsibility is generally characterized 
as “negative” in nature, meaning that Parliament 
and the provincial legislatures need only refrain 
from interfering (either in purpose or effect) with 
protected associational activity. Conversely, the 
Charter does not oblige the state to take affirmative 
action to safeguard or facilitate the exercise of fun¬ 
damental freedoms. 

However, history has shown, and Canada’s leg¬ 
islatures have uniformly recognized, that a posture 
of government restraint in the area of labour rela¬ 
tions will expose most workers not only to a range 
of unfair labour practices, but potentially to legal 
liability under common law inhibitions on combi¬ 
nations and restraints of trade. Knowing this would 
foreclose the effective exercise of the freedom to 
organize, Ontario has provided a statutory freedom 
to organize in its LRA (s. 5), as well as protections 
against denial of access to property (s. 13), employer 
interference with trade union activity (s. 70), 
discrimination against trade unionists (s. 72), 
intimidation and coercion (s. 76), alteration of 
working conditions during the certification process 
(s. 86), coercion of witnesses (s. 87), and removal 
of Board notices (s. 88). In this context, it must 
be asked whether, in order to make the freedom to 
organize meaningful, s. 2(d) of the Charter imposes 
a positive obligation on the state to extend protective 


VAlberta (voir OCCO, precite, les juges Iacobucci 
et Bastarache, par. 111). Cette demarche commence 
avec les parametres etablis dans ce renvoi qui per- 
mettent a un demandeur de demontrer que T activite 
collective est autorisee pour des individus afin d’eta- 
blir que sa reglementation vise en fait 1’association 
comme telle (voir le Renvoi relatif a VAlberta, pre¬ 
cite, le juge en chef Dickson, p. 367). Le demandeur 
qui ne peut apporter cette preuve peut cependant 
etablir, directement ou par inference, que le legisla¬ 
tes a cible une activite associative en raison de son 
caractere concerte ou associatif. 

b) La responsabilite de I’Etat en vertu de 
I’al. 2d) 

Apres l’examen du contenu de la liberte syndi- ^ 
cale, il faut determiner l’etendue de la responsabi¬ 
lite de l'Etat vis-a-vis de cette liberte. On qualifie 
generalement cette responsabilite de « negative » 
par nature, en ce sens que le Parlement et les legisla¬ 
tures provinciales sont seulement tenus de s’abstenir 
de toute intervention portant atteinte (par son objet 
ou son effet) a une activite associative protegee. A 
Tinverse, la Charte n’oblige pas l’Etat a prendre des 
mesures positives pour preserver ou faciliter l’exer- 
cice de libertes fondamentales. 

20 

Toutefois, Thistoire a montre, et les legislateurs 
canadiens ont uniformement reconnu, qu’une atti¬ 
tude de retenue de la part du gouvernement dans le 
domaine des relations de travail expose la plupart 
des travailleurs non seulement a diverses pratiques 
deloyales de travail, mais peut aussi engager leur 
responsabilite juridique en common law pour coa¬ 
lition ou restriction du commerce. Conscient de 
ce qu’il en resulterait une entrave a l’exercice reel 
de la liberte syndicale, 1’Ontario a institue legisla- 
tivement, dans la LRT, la liberte de se syndiquer 
(art. 5), ainsi que la protection contre le refus d’un 
droit d’acces (art. 13), l’ingerence de l’employeur 
dans les affaires syndicales (art. 70), la discrimina¬ 
tion contre les membres d’un syndicat (art. 72), les 
menaces (art. 76), la modification des conditions de 
travail pendant la procedure d’accreditation (art. 

86), l’intimidation d’un temoin (art. 87) et l’enleve- 
ment des avis de la Commission (art. 88). Dans ce 
contexte, il faut se demander si, pour que la liberte 
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legislation to unprotected groups. More broadly, it 
may be asked whether the distinction between 
positive and negative state obligations ought to be 
nuanced in the context of labour relations, in the 
sense that excluding agricultural workers from a 
protective regime substantially contributes to the 
violation of protected freedoms. 


This precise question was raised in Delisle, 
supra, in which the appellant failed to establish 
that exclusion from a protective regime violated s. 
2(d). The Delisle case involved RCMP officers who 
were employed by the Canadian government, so it is 
arguable that the Court’s decision was not intended 
to apply where private employers are involved. 
However, Justice L’Heureux-Dube recognized at 
para. 7 of a concurring judgment that s. 2(d) may 
require protection against unfair labour practices in 
certain circumstances: 

I recognize that in cases where the employer does not 
form part of government, there exists no Charter protec¬ 
tion against employer interference. In such a case, it 
might be demonstrated that the selective exclusion of a 

group of workers from statutory unfair labour practice 

protections has the purpose or effect of encouraging 

private employers to interfere with employee associa¬ 

tions. It may also be that there is a positive obligation 
on the part of governments to provide legislative pro¬ 

tection against unfair labour practices or some form of 
official recognition under labour legislation , because 
of the inherent vulnerability of employees to pressure 
from management, and the private power of employers, 
when left unchecked, to interfere with the formation and 
administration of unions. [Emphasis added.] 


This dictum was not rejected by the Delisle major¬ 
ity, which focused instead on the fact that an inter¬ 
ference with associational activity had not been 
made out on the facts of the case. Indeed, in making 
this finding, I deferred judgment on the appel¬ 
lant’s argument that underinclusion could have “an 
important chill on freedom of association because 
it clearly indicates to its members that unlike all 
other employees, they cannot unionize, and what 
is more, that they must not get together to defend 


syndicale ait un sens, l’al. 2d) de la Charte impose 
a l’Etat l’obligation positive d’etendre la protection 
legale a des groupes non proteges. De facon plus 
generale, on peut se demander si la distinction entre 
obligations positives et negatives de l’Etat doit etre 
nuancee dans le contexte des relations de travail, en 
ce sens que 1’exclusion des travailleurs agricoles de 
l’application d’un regime de protection contribue 
substantiellement a la violation de liberies prote¬ 
gees. 

Cette question se posait precisement dans Delisle, 
precite, ou 1’appelant n’a pas reussi a etablir que 
1’exclusion du regime de protection etait contraire a 
l’al. 2d). L’affaire Delisle concernait des agents de 
la GRC employes par le gouvernement du Canada, 
de sorte qu’on peut soutenir que cette decision ne 
visait pas les employeurs du secteur prive. Dans 
son jugement concourant. le juge L’Heureux-Dube 
reconnait que l’al. 2d) peut exiger la protection 
contre les pratiques deloyales de travail, dans certai- 
nes circonstances (au par. 7) : 

Je reconnais que la Charte ne fournit aucune protec¬ 
tion contre l’ingerence de l’employeur qui ne fait pas 
partie du gouvernement. Dans un tel cas, il pourrait etre 
demontre que l’exclusion selective d’un groupe de tra¬ 

vailleurs de 1’application de protections legates contre les 
pratiques deloyales de travail a pour objet ou pour effel 

d’encourager les employeurs du secteur prive a faire obs¬ 

tacle aux associations d’employes. II se peut egalement 
qu'il v ait une obligation positive de la part des gouver- 

nements de fournir une protection legislative contre les 

pratiques deloyales de travail ou une forme quelconque 

de reconnaissance officielle en vertu de la legislation en 

matiere de travail , en raison de la vulnerabilite inherente 
des employes aux pressions exercees par la direction et 
du pouvoir de nature privee qu’ont les employeurs de 
nuire a la formation et a 1’administration des syndicats, 
lorsque ce pouvoir n’est pas controle. [Je souligne.] 

Ce point de vue n’est pas rejete par la majorite dans 
Delisle, qui met plutot l’accent sur le fait que l’inge- 
rence dans l’activite associative n’a pas ete etablie a 
partir des faits de l’espece. En arrivant a cette con¬ 
clusion, je refuse de me prononcer sur 1’argument 
de 1’appelant qu’une application limitative peut 
creer « un effet dissuasif important concernant la 
liberie de s’associer car [elle] envoie clairement a 
ses membres le message que, contrairement a tous 
les autres employes, ils ne peuvent se syndiquer, et 
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their interests with respect to labour relations” (see 
Delisle, supra, at para. 30). In addition, I left open 
the possibility that s. 2 of the Charter may impose 
“a positive obligation of protection or inclusion on 
Parliament or the government ... in exceptional 
circumstances which are not at issue in the instant 
case” (para. 33). 

Even before Delisle, Le Dain J. recognized in 
the Alberta Reference, supra, that s. 2(d) protected 
workers’ freedom to organize “without penalty or 
reprisal”, making no distinction between work¬ 
ers employed by government or private entities (p. 
391). What this dictum recognized, in my view, is 
that without the necessary protection, the freedom 
to organize could amount “to no more than the free¬ 
dom to suffer serious adverse legal and economic 
consequences” (see H. W. Arthurs et al., Labour 
Law and Industrial Relations in Canada (4th ed. 
1993), at para. 431). Perhaps more importantly 
for this appeal, this dictum implies that total exclu¬ 
sion from a regime protecting the freedom to organ¬ 
ize could engage not only s. 15(1) of the Charter, 
but also s. 2(d) of the Charter. Where a group is 
denied a statutory benefit accorded to others, as 
is the case in this appeal, the normal course is to 
review this denial under s. 15(1) of the Charter, not 
s. 2(d) (see Haig v. Canada, [1993] 2 S.C.R. 995; 
Native Women’s Assn, of Canada v. Canada, [1994] 
3 S.C.R. 627 (“. NWACJ, Delisle, supra). This was 
properly recognized by Sharpe J. who noted that 
“by ‘dipping its toe in the water’, and affording or 
enhancing the rights of some”, the government is 
not obliged to “go all the way and ensure the enjoy¬ 
ment of rights by all” (p. 207). However, it seems 
to me that apart from any consideration of a claim¬ 
ant’s dignity interest, exclusion from a protective 
regime may in some contexts amount to an affirma¬ 
tive interference with the effective exercise of a pro¬ 
tected freedom. In such a case, it is not so much 
the differential treatment that is at issue, but the fact 
that the government is creating conditions which in 
effect substantially interfere with the exercise of a 
constitutional right; it has been held in the s. 2(a) 
context, for example, that “protection of one reli¬ 
gion and the concomitant non-protection of others 
imports disparate impact destructive of the religious 


qui plus est, qu’ils ne doivent pas s’associer pour 
defendre leurs interets en matiere de relations du 
travail » (voir Delisle, par. 30). Je ne me prononce 
pas sur la possibility que Tart. 2 de la Charte peut 
imposer une « obligation positive de protection ou 
d’inclusion au Parlement ou au gouvernement [. . .] 
dans des circonstances exceptionnelles qui ne sont 
pas invoquees en l’espece » (par. 33). 

Meme avant Delisle, le juge Le Dain reconnais- 
sait dans le Renvoi relatif a VAlberta, precite, que 
T al. 2d) garantissait aux travailleurs le droit de se 
syndiquer « sans faire l’objet d’une peine ou de 
represailles », ne faisant aucune distinction entre les 
travailleurs du secteur public et ceux du secteur prive 
(p. 391). Cette observation indique, a mon sens, 
que, sans la protection voulue, la liberte de se syn¬ 
diquer pouvait n’etre [TRADUCTION] « rien d’autre 
que la liberte de subir de graves prejudices sur les 
plans juridique et economique » (voir H. W. Arthurs 
et autres, Labour Law and Industrial Relations in 
Canada (4 e ed. 1993), par. 431). II est peut-etre 
plus important encore aux fins du present pourvoi de 
souligner que cette observation laisse entendre que 
T exclusion totale d’un regime protegeant la liberte 
syndic ale pourrait porter atteinte non seulement 
au par. 15(1), mais aussi a 1’ al. 2d) de la Charte. 
Lorsqu’une loi refuse a un groupe de personnes un 
avantage qu’elle accorde a d’autres, comme c’est 
le cas en l’espece, la demarche habituelle consiste 
a l’examiner en fonction du par. 15(1), et non de 
T al. 2d) (voir Haig c. Canada, [1993] 2 R.C.S. 
995; Assoc, des femmes autochtones du Canada c. 
Canada, [1994] 3 R.C.S. 627 (« AFAC »), et Delisle, 
precite). Le juge Sharpe en convient a juste title : 
[TRADUCTION] « lorsqu’il entrebaille la porte et 
accorde des droits a certains ou les accroit », le gou¬ 
vernement n’est pas tenu « d’ouvrir la porte toute 
grande et de conferer les memes droits a tous » 
(p. 207). Toutefois j’estime qu’independamment 
de l’atteinte eventuelle au droit a la dignite, l’ex- 
clusion d’un regime de protection peut, dans cer¬ 
tains contextes, equivaloir a une entrave manifeste 
a l’exercice reel d’une liberte garantie. En pared 
cas, ce n’est pas tant le traitement different qui est 
en cause, que le fait que le gouvernement cree des 
conditions qui ont pour effet d’entraver considera- 
blement l’exercice d’un droit constitutionnel; dans 
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freedom of the collectivity” (see Big M Drug Mart, 
supra, at p. 337). This does not mean that there is a 
constitutional right to protective legislation per se ; 
it means legislation that is underinclusive may, in 
unique contexts, substantially impact the exercise of 
a constitutional freedom. 


This brings me to the central question of this 
appeal: can excluding agricultural workers from a 
statutory labour relations regime, without expressly 
or intentionally prohibiting association, constitute 
a substantial interference with freedom of associa¬ 
tion? A preliminary answer to this question may 
be found in Haig, supra, where L’Heureux-Dube 
J. recognized that “a situation might arise in which, 
in order to make a fundamental freedom meaning¬ 
ful, a posture of restraint would not be enough, and 
positive governmental action might be required” 
(p. 1039). Although such a situation did not arise 
in that case, at least three observations are in order. 
First, the benefit sought in Haig, namely, participa¬ 
tion in a national referendum, was, unlike inclusion 
in the LRA, not designed to safeguard the exercise 
of a fundamental freedom; thus, this Court was 
able to reject the appellants’ claim for positive state 
action on the grounds that it would constitutional¬ 
ize a very limited statutory regime. Second, there 
was no evidence in Haig that without the benefit of 
the referendum, the appellant would have been inca¬ 
pable of expressing his views on Quebec secession; 
thus, the appellants failed to meet the minimum 
evidentiary burden required of a s. 2(b) claim (see 
Haig, at p. 1040). Finally, even had the appellant 
been unable to express his views on Quebec seces¬ 
sion, that surely had nothing to do with his exclu¬ 
sion from the national referendum. Similar points 
may be made about NWAC, supra. In that case, this 
Court again recognized the possibility of positive 
government action in some cases, but concluded 
that the respondents’ exclusion from a particular 
series of constitutional discussions did not suppress 
their overall freedom of expression. As in the Haig 
case, the decisive point was the nature of the state 
action sought, combined with the absence of an 


le contexte de l’al. 2a), on a statue, par exemple, que 
« proteger une religion sans accorder la meme pro¬ 
tection aux autres religions a pour effet de creer une 
inegalite destructrice de la liberte de religion dans la 
societe » ( Big M Drug Mart, precite, p. 337). Cela 
ne signifie pas qu’il existe un droit constitutionnel a 
la protection legale comme tel; cela signifie qu’une 
loi dont 1’application est limitative peut, dans des 
contextes exceptionnels, avoir un effet substantiel 
sur l’exercice d’une liberte constitutionnelle. 

Ceci m’amene a la question centrale du pour- 
voi : l’exclusion des travailleurs agricoles d’un 
regime legal de relations de travail, sans interdic¬ 
tion expresse ou intentionnelle de 1’association, 
peut-elle constituer une atteinte substantielle a la 
liberte d’association? On trouve une reponse pre- 
liminaire a cette question dans Haig, precite, ou le 
juge L’Heureux-Dube reconnait qu’« il pourrait se 
presenter une situation dans laquelle il ne suffirait 
pas d’adopter une attitude de reserve pour donner 
un sens a une liberte fondamentale, auquel cas une 
mesure gouvernementale positive s’imposerait peut- 
etre »(p. 1039). Bien que ce n’ait pas ete le cas dans 
cette affaire, au moins trois observations s’imposent. 
Premierement, dans Haig, l’avantage recherche, la 
participation a un referendum national, ne visait pas, 
contrairement a 1’inclusion dans la LRT, a preserver 
l’exercice d’une liberte fondamentale; notre Cour a 
done pu rejeter la demande d’action positive gou¬ 
vernementale, car y faire droit aurait eu pour effet 
de constitutionnaliser un regime legal tres limite. 
Deuxiemement, lien dans la preuve n’indiquait dans 
Haig que, sans le referendum, 1’appelant aurait ete 
dans 1’impossibility d’exprimer ses opinions sur la 
secession du Quebec; ainsi, les appelants ne satisfai- 
saient pas a l’exigence minimale de preuve pour une 
demande fondee sur l’al. 2b) (voir Haig, p. 1040). 
Enfin, meme si 1’appelant avait ete dans l’impossi¬ 
bilite d’exprimer ses opinions sur la secession du 
Quebec, cela n’avait certainement rien a voir avec 
son exclusion du referendum national. Les memes 
observations valent pour 1’arret AFAC, precite, ou 
notre Cour reconnait de nouveau la possibility d’une 
mesure gouvernementale positive dans certains cas, 
mais conclut que l’exclusion des intimes d’une serie 
donnee de debats constitutionnels ne les privait pas 
de leur liberte d’expression globale. Comme dans 
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evidentiary foundation for the s. 2 claim. By con¬ 
trast, the appellants argue in this case that they pos¬ 
sess no independent ability to organize, either inside 
or outside of the relevant statutory context. 


In my view, the cases of Haig, NWAC and 
Delisle function to circumscribe, but not to fore¬ 
close, the possibility of challenging underinclusion 
under s. 2 of the Charter. One limit imposed by 
these cases is that claims of underinclusion should 
be grounded in fundamental Charter freedoms 
rather than in access to a particular statutory regime. 
Thus, in Haig, the majority of this Court held that 
“[a] government is under no constitutional obliga¬ 
tion to extend [a referendum] to anyone , let alone 
to everyone ” (emphasis in original), and further 
that “[a] referendum as a platform of expression 
is ... a matter of legislative policy and not of con¬ 
stitutional law” (p. 1041 (emphasis in original)). 
Similarly, in NWAC, the majority of this Court 
held that “[i]t cannot be claimed that NWAC has 
a constitutional right to receive government fund¬ 
ing aimed at promoting participation in the con¬ 
stitutional conferences” (p. 654). In my view, the 
appellants in this case do not claim a constitutional 
right to general inclusion in the LRA, but simply a 
constitutional freedom to organize a trade associa¬ 
tion. This freedom to organize exists independ¬ 
ently of any statutory enactment, even though the 
so-called “modern rights to bargain collectively 
and to strike” have been characterized otherwise in 
the Alberta Reference, supra, per Le Dain J., at p. 
391. While it may be that the effective exercise of 
this freedom requires legislative protection in some 
cases, this ought not change the fundamentally non- 
statutory character of the freedom itself. As long as 
the appellants can plausibly ground their action in 
a fundamental Charter freedom, Haig and NWAC 
ought simply to be distinguished. 


Second, the underinclusion cases demonstrate 
that a proper evidentiary foundation must be pro¬ 
vided before creating a positive obligation under 
the Charter. This requirement proved fatal in Haig, 


Haig, l’element decisif etait la nature de la mesure 
gouvernementale recherchee, conjuguee a l’absence 
de preuve de l’allegation fondee sur l’art. 2. A l’op- 
pose, les appelants soutiennent en l’espece qu’ils 
n’ont aucune capacity independante de s’organiser, 
dans le cadre ou en dehors du regime legal. 

' 24 

A mon avis, les arrets Haig, AFAC et Delisle 

delimitent mais n’excluent pas la possibility de 
contester la non-inclusion sur le fondement de Tart. 

2 de la Charte. Une limite imposee par ces arrets 
est d’exiger que les arguments fondes sur la non¬ 
inclusion reposent sur des libertes fonda- 
mentales garanties par la Charte, plutot que sur 
1’acces a un regime legal precis. Ainsi, dans Haig, 
la majorite de la Cour conclut qu’un « gouverne- 
ment n’a aucune obligation constitutionnelle d’of- 
frir [un referendum] a qui que ce soit , et encore 
moins a tous » et qu’un « referendum en tant que 
tribune pour favoriser 1’expression releve [. . .] 
de la politique legislative et non du droit constitu- 
tionnel » (p. 1041 (souligne dans Toriginal)). De 
meme, dans AFAC, la majorite de la Cour conclut : 

« [o]n ne saurait pretendre que l’AFAC a, en vertu 
de la Constitution, le droit de recevoir des deniers 
publics pour promouvoir sa participation aux con¬ 
ferences constitutionnelles » (p. 654). J’estime 
que les appelants en l’espece ne revendiquent pas 
un droit constitutionnel a l’inclusion generale dans 
la LRT, mais simplement la liberte constitution¬ 
nelle de former une association syndicale. Cette 
liberte existe independamment de tout texte legis¬ 
late, meme si, dans le Renvoi relatif a VAlberta, 
precite, le juge Le Dain decrit d’une autre facon les 
pretendus « droits contemporains de negocier col- 
lectivement et de faire la greve » (p. 391). II se peut 
que l’exercice reel de cette liberte exige parfois une 
protection legale, mais cela ne change rien au fait 
que fondamentalement la liberte n’est pas d’origine 
legislative. Dans la mesure ou les appelants peuvent 
invoquer de maniere plausible une liberte fonda- 
mentale garantie par la Charte, il faut simplement 
faire une distinction avec les affaires Haig et AFAC. 

Deuxiemement, il ressort des affaires de non¬ 
inclusion que la creation d’une obligation positive 
en vertu de la Charte exige un fondement de preuve 
approprie. Le non-respect de cette exigence a ete 
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NWAC and Delisle because the claimants in all three 
cases were unable to prove that the fundamental free¬ 
dom at issue, as opposed to merely their requested 
statutory entitlement, was impossible to exercise. 
On the contrary, it was concluded in Haig that “the 
referendum itself, far from stifling expression, pro¬ 
vided a particular forum for such expression” (p. 
1040). Similarly, it was concluded in NWAC that 
“[e]ven assuming that in certain extreme circum¬ 
stances, the provision of a platform of expression 
to one group may infringe the expression of another 
and thereby require the Government to provide an 
equal opportunity for the expression of that group, 
there was no evidence in this case to suggest that 
the funding or consultation of the four Aboriginal 
groups infringed the respondents’ equal right of 
freedom of expression” (p. 664). Finally, it was 
concluded in Delisle that “it is difficult to argue that 
the exclusion of RCMP members from the statutory 
regime of the PSSRA prevents the establishment 
of an independent employee association because 
RCMP members have in fact formed such an associ¬ 
ation in several provinces, including Quebec, where 
‘C’ Division was created by Mr. Delisle himself’ 
(para. 31). In my view, the evidentiary burden in 
these cases is to demonstrate that exclusion from a 
statutory regime permits a substantial interference 
with the exercise of protected s. 2(d) activity. Such 
a burden was implied by Dickson C.J. in the Alberta 
Reference, supra, where he stated that positive 
obligations may be required “where the absence of 
government intervention may in effect substantially 
impede the enjoyment of fundamental freedoms” 
(p. 361 (emphasis added)). It was also implied by 
this Court in NWAC, where Sopinka J. stated that 
“[i]t will be rare indeed that the provision of a plat¬ 
form or funding to one or several organizations 
will have the effect of suppressing another’s free¬ 
dom of speech” (p. 657 (emphasis added)). These 
dicta do not require that the exercise of a fundamen¬ 
tal freedom be impossible, but they do require that 
the claimant seek more than a particular channel for 
exercising his or her fundamental freedoms. 


fatal dans les affaires Haig, AFAC et Delisle, car 
dans les trois cas, les demandeurs n’ont pu prouver 
l’impossibilite d’exercer la liberte fondamentale en 
cause et non pas simplement le droit revendique de 
beneficier de l’application d’une loi. Au contraire, 
selon Haig, « le referendum lui-meme, loin d’etouf- 
fer l’expression, a cree une tribune particuliere pour 
favoriser l’expression » (p. 1040). De meme, selon 
AFAC, « [m]eme en supposant que, dans certaines 
circonstances extremes, le fait d’offrir a un certain 
groupe une tribune pour favoriser l’expression 
puisse porter atteinte a la liberte d’expression d’un 
autre groupe et imposer, en consequence, au gou- 
vernement T obligation de fournir a cet autre groupe 
une chance equivalente de s’exprimer, il n’y avait, 
en l’espece, aucune preuve que le financement ou la 
consultation des quatre groupes autochtones violait 
le droit des intimees a une liberte egale d’expres¬ 
sion » (p. 664). Enfin, selon Delisle, « [i]l est [. . .] 
difficile de pretendre que l’exclusion des membres 
de la GRC du regime legislatif de la LRTFP a pour 
effet d’empecher la formation d’une association 
independante de travailleurs puisqu’en realite les 
membres de la GRC ont forme une telle associa¬ 
tion dans plusieurs provinces, y compris le Quebec, 
ou la division “C” a ete creee par M. Delisle lui- 
meme » (par. 31). La charge de preuve consiste a 
mon avis a demontrer que T exclusion du regime 
legal permet une entrave substantielle a l’exercice 
de l’activite protegee par l’al. 2b). Cette charge res- 
sort implicitement de la remarque du juge en chef 
Dickson dans le Renvoi relatif a VAlberta, precite, 
selon laquelle des obligations positives peuvent etre 
necessaries lorsque « T absence d’intervention gou- 
vernementale est effectivement susceptible de porter 
atteinte sensiblement a la jouissance de liberies fon- 
damentales » (p. 361 (je souligne)). La Cour laisse 
egalement entendre, par la voix du juge Sopinka, 
dans AFAC, qu’« [i]l sera extremement rare que la 
tribune ou le financement offerts a un seul ou a plu¬ 
sieurs organismes auront pour effet de supprimer la 
liberte de parole d’autrui » (p. 657 (je souligne)). 
Ces observations ne disent pas que l’exercice d’une 
liberte fondamentale doit etre impossible, mais que 
le demandeur doit rechercher davantage qu’une voie 
particuliere pour l’exercice de ses liberies fonda- 
mentales. 
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Assuming an evidentiary foundation can be pro¬ 
vided, a third concern is whether the state can truly 
be held accountable for any inability to exercise a 
fundamental freedom. In this case, it is said that 
the inability to form an association is the result of 
private action and that mandating inclusion in a 
statutory regime would run counter to this Court’s 
decision in Dolphin Delivery, supra. However, it 
should be noted that this Court’s understanding 
of “state action” has matured since the Dolphin 
Delivery case and may mature further in light of 
evolving Charter values. For example, this Court 
has repeatedly held that the contribution of private 
actors to a violation of fundamental freedoms does 
not immunize the state from Charter review; rather, 
such contributions should be considered part of the 
factual context in which legislation is reviewed (see 
Lavigne, per La Forest J., at p. 309; see, similarly, 
R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 
713, per Dickson C.J., at p. 766). Moreover, this 
Court has repeatedly held in the s. 15(1) context that 
the Charter may oblige the state to extend underin- 
clusive statutes to the extent underinclusion licenses 
private actors to violate basic rights and freedoms 
(see Vriend v. Alberta, [1998] 1 S.C.R. 493). 
Finally, there has been some suggestion that the 
Charter should apply to legislation which “permits” 
private actors to interfere with protected s. 2 activ¬ 
ity, as in some contexts mere permission may func¬ 
tion to encourage or support the act which is called 
into question (see Lavigne, per Wilson J., at p. 248). 
If we apply these general principles to s. 2(d), it 
is not a quantum leap to suggest that a failure to 
include someone in a protective regime may affirm¬ 
atively permit restraints on the activity the regime 
is designed to protect. The rationale behind this is 
that underinclusive state action falls into suspicion 
not simply to the extent it discriminates against an 
unprotected class, but to the extent it substantially 
orchestrates, encourages or sustains the violation of 
fundamental freedoms. 


The notion that underinclusion can infringe 
freedom of association is not only implied by 


A supposer qu’il existe un fondement probatoire, 
la troisieme question est de savoir si l’Etat peut 
vraiment etre tenu responsable de toute incapacity 
d’exercer une liberie fondamentale. On pretend en 
l’espece que l’incapacite de constituer une associa¬ 
tion resulte d’une action privee et que l’inclusion 
obligatoire dans un regime legal irait a l’encontre 
de 1’arret Dolphin Delivery, precite. II faut toute - 
fois signaler que, depuis cet arret, 1’interpretation 
de T« action gouvernementale » par notre Cour a 
evolue et qu’elle pourrait encore se modifier compte 
tenu de revolution des valeurs qui sous-tendent la 
Charte. Par exemple, notre Cour a maintes fois 
rappele que la participation de personnes privees a 
la violation de liberies fondamentales ne met pas 
l’Etat a l’abri d’un controle judiciaire fonde sur 
la Charte', cette participation doit etre consideree 
comme un element du contexte factuel dans lequel 
la loi est examinee (voir Lavigne, precite, le juge 
La Forest, p. 309; voir, dans le meme sens, R. c. 
Edwards Books and Art Ltd., [1986] 2 R.C.S. 713, 
le juge en chef Dickson, p. 766). En outre, notre 
Cour a souvent statue, dans le contexte du par. 
15(1), que la Charte peut obliger l’Etat a elargir le 
champ d’application d’une loi lorsque sa portee trop 
limitative permet a une personne privee de porter 
atteinte a des droits et libertes fondamentaux (voir 
Vriend c. Alberta, [1998] 1 R.C.S. 493). Enfin, on 
a laisse entendre que la Charte devrait s’appliquer 
a toute loi qui « permet » a une personne privee de 
nuire a une activite protegee par l’art. 2, etant donne 
que, dans certains cas, la simple faculte donnee peut 
avoir pour effet d’encourager ou d’appuyer l’acte en 
cause (voir Lavigne, le juge Wilson, p. 248). Si l’on 
applique ces principes generaux a l’al. 2d), ce n’est 
pas un grand bond en avant de dire que le defaut 
d’inclure une personne dans un regime de protec¬ 
tion peut positivement permettre la restriction de 
1’ activite que le regime vise a proteger. La raison en 
est que la mesure gouvernementale de portee trop 
limitative devient suspecte non seulement dans la 
mesure ou elle est discriminatoire a l’endroit d’une 
categorie non protegee, mais aussi dans la mesure 
ou elle orchestre, encourage ou tolere d’une maniere 
substantielle la violation de libertes fondamentales. 

L'idee que la non-inclusion peut porter atteinte a 
la liberie d’association est non seulement implicite 
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Canadian Charter jurisprudence, but is also con¬ 
sistent with international human rights law. Article 
2 of Convention (No. 87) concerning Freedom of 
Association and Protection of the Right to Organize, 
67 U.N.T.S. 17, provides that “[w]orkers and 
employers, without distinction whatsoever , shall 
have the right to establish and ... to join organisa¬ 
tions of their own choosing” (emphasis added), and 
that only members of the armed forces and the police 
may be excluded (Article 9). In addition, Article 10 
of Convention No. 87 defines an “organisation” as 
“ any organisation of workers or of employers for 
furthering and defending the interests of workers 
or of employers” (emphasis added). Canada rati¬ 
fied Convention No. 87 in 1972. The Convention’s 
broadly worded provisions confirm precisely what I 
have discussed above, which is that discriminatory 
treatment implicates not only an excluded group’s 
dignity interest, but also its basic freedom of asso¬ 
ciation. This is further confirmed by the fact that 
Article 2 operates not only on the basis of sex, race, 
nationality and other traditional grounds of discrim¬ 
ination, but on the basis of any distinction, includ¬ 
ing occupational status (see L. Swepston, “Human 
rights law and freedom of association: Development 
through ILO supervision” (1998), 137 hit’l Lab. 
Rev. 169, at pp. 179-180). Nowhere is this clearer 
than in Article 1 of Convention (No. 11) concern¬ 
ing the Rights of Association and Combination 
of Agricultural Workers, 38 U.N.T.S. 153, which 
obliges ratifying member states to secure to “all 
those engaged in agriculture” the same rights of 
association as to industrial workers; the convention 
makes no distinction as to the type of agricultural 
work performed. Although provincial jurisdiction 
has prevented Canada from ratifying Convention No. 
11, together these conventions provide a normative 
foundation for prohibiting any form of discrimina¬ 
tion in the protection of trade union freedoms (see J. 
Hodges-Aeberhard, “The right to organise in Article 
2 of Convention No. 87: What is meant by work¬ 
ers ‘without distinction whatsoever’?” (1989), 128 
Int’l Lab. Rev. 111). This foundation is fortified by 
Convention (No. 141) concerning Organisations of 
Rural Workers and Their Role in Economic and So¬ 
cial Development ( LL. O. Official Bulletin, vol. LVIII, 
1975, Series A, No. 1, p. 28) which extends, under 


dans la jurisprudence canadienne relative a la Charte, 
mais elle est aussi compatible avec le droit interna¬ 
tional des droits de la personne. L’article 2 de la 
Convention (n° 87) concernant la liberte syndicate 
et la protection du droit syndical, 61 R.T.N.U. 19, 
dispose que « [l]es travailleurs et les employeurs, 
sans distinction d’aucune sorte , ont le droit [. . .] 
de constituer des organisations de leur choix, ainsi 
que celui de s’affilier a ces organisations » (je sou- 
ligne) et que seuls les membres des forces armees et 
des forces policieres peuvent etre exclus (article 9). 
De plus, Particle 10 de la Convention n° 87 definit 
une « organisation » comme etant « toute organi¬ 
sation de travailleurs ou d’employeurs ayant pour 
but de promouvoir et de defendre les interets des 
travailleurs ou des employeurs » (je souligne). Le 
Canada a ratifie la Convention n° 87 en 1972. Les 
dispositions de portee generale de la Convention 
confirment exactement ce dont je parle precedem- 
ment, savoir qu’un traitement discriminatoire touche 
non seulement le droit a la dignite du groupe exclu, 
mais aussi sa liberte fondamentale d’association. 
A cela s’ajoute le fait que Particle 2 ne s’applique 
pas uniquement sans distinction de sexe, de race, 
de nationalite ou autre motif traditionnel de distinc¬ 
tion, mais sans distinction d’aucune sorte, y com- 
pris la situation professionnelle (voir L. Swepston, 
« Droits de l’homme et liberte syndicale : evolution 
sous le controle de l’OIT » (1998), 137 Rev. int. 
trav. 187, p. 198). Nul autre texte ne l’enonce plus 
clairement que Particle premier de la Convention (n° 
11) concernant les droits d’association et de coali¬ 
tion des travailleurs agricoles, 38 R.T.N.U. 153, qui 
oblige les Etats signataires a accorder a « toutes les 
personnes occupees dans P agriculture » le droit 
d’association reconnu aux travailleurs industriels; 
la Convention ne fait aucune distinction fondee sur 
le type de travail agricole. Meme si la competence 
des provinces a empeche le Canada de ratifier la 
Convention n° 11, l’ensemble de ces conventions 
etablit neanmoins un fondement normatif pour P in¬ 
terdiction de toute forme de discrimination dans la 
protection des liberies syndicales (voir J. Hodges- 
Aeberhard, « Le droit syndical selon Particle 2 de la 
convention n° 87 : Que signifie l’expression “tous 
les travailleurs sans distinction d’aucune sorte”? » 
(1989), 128 Rev. int. trav. 197). Ce fondement est 


2001 SCC 94 (CanLII) 







[2001] 3 R.C.S. 


DUNMORE c. ONTARIO Le juge Bastarache 


1051 


Article 2, the freedom to organize to “any person 
engaged in agriculture, handicrafts or a related 
occupation in a rural area, whether as a wage earner 
or, ... as a tenant, sharecropper or small owner- 
occupier”. 


In sum, while it is generally desirable to con¬ 
fine claims of underinclusion to s. 15(1), it will 
not be appropriate to do so where the underinclu¬ 
sion results in the effective denial of a fundamen¬ 
tal freedom such as the right of association itself. 
This is not to say that such claims will be common: 
they are constrained by both s. 32 of the Charter, 
which demands a minimum of state action before 
the Charter can be invoked, as well as by the factors 
discussed above. However, a claim for inclusion 
should not, in my view, automatically fail a s. 2(d) 
analysis: depending on the circumstances, freedom 
of association may, for example, prohibit the selec¬ 
tive exclusion of a group from whatever protections 
are necessary to form and maintain an association, 
even though there is no constitutional right to such 
statutory protection per se. In this sense, the burden 
imposed by s. 2(d) of the Charter differs from that 
imposed by s. 15(1): while the latter focuses on the 
effects of underinclusion on human dignity (Law v. 
Canada (Minister of Employment and Immigration), 
[1999] 1 S.C.R. 497), the former focuses on the 
effects of underinclusion on the ability to exercise 
a fundamental freedom. This distinction is contem¬ 
plated by the wording of the Charter itself and is 
supported by subsequent jurisprudence of this Court 
(see, e.g., Delisle, supra, at para. 25). 

Before concluding on this point, I reiterate that 
the above doctrine does not, on its own, oblige the 
state to act where it has not already legislated in 
respect of a certain area. One must always guard 
against reviewing legislative silence, particularly 
where no legislation has been enacted in the first 
place. By the same token, it must be remembered 


renforce par la Convention (n° 141) concernant 
les organisations de travailleurs ruraux et leur 
role dans le developpement economique et social 
(Bulletin officiel du B.I.T., vol. LVIII, 1975, Serie 
A, n° 1, p. 28), dont 1’article 2 reconnait la liberie 
syndicale a « toutes personnes cxcrcant, dans les 
regions rurales, une occupation agricole, artisa- 
nale ou autre, assimilee ou connexe, qu’il s’agisse 
de salaries ou [. . .] de personnes travaillant a leur 
propre compte, par exemple les fermiers, metayers 
et petits proprietaries exploitants ». 

En somme, bien qu’il soit generalement souhaita- 
ble de limiter l’examen des cas de non-inclusion au 
par. 15(1), cela ne vaut pas lorsque la non-inclusion 
emporte la negation effective d’une liberie fonda- 
mentale comme la liberie dissociation. Ces cas 
ne seront pas monnaie courante : ils sont limites 
par Tart. 32 de la Charte, qui exige un minimum 
d’action gouvernementale pour que la Charte puisse 
s’appliquer, ainsi que par les facteurs examines 
plus haut. Cependant, une demande d’inclusion ne 
devrait pas etre automatiquement rejetee a Tissue 
d’une analyse fondee sur l’al. 2d) : selon les cir- 
constances, la liberie dissociation peut, par exem¬ 
ple, interdire l’exclusion selective d’un groupe de la 
protection necessaire a la formation et au maintien 
d’une association, meme s’il n’existe en soi aucun 
droit constitutionnel a une telle protection de la 
loi. En ce sens, la charge de preuve imposee par 
l’al. 2d) de la Charte differe de celle imposee par 
le par. 15(1) : ce dernier met l’accent sur les effets 
de la non-inclusion sur la dignite humaine (Law c. 
Canada (Ministre de I’Emploi et de VImmigration), 
[1999] 1 R.C.S. 497), alors que l’al. 2d) vise les 
effets de la non-inclusion sur la capacite d’exercer 
une liberie fondamentale. La distinction ressort 
du libelle meme de la Charte et est confirmee par 
la jurisprudence posterieure de notre Cour (p. ex., 
Delisle, precite, par. 25). 

Avant de conclure sur ce point, je repete que, 
a eux seuls, les principes enonces precedemment 
n’obligent pas l’Etat a agir lorsqu’il n’a pas deja 
legifere dans un domaine particulier. On doit tou- 
jours se garder d’interpreter le silence du legislateur, 
surtout lorsqu’aucun texte legislatif n’a ete adopte. 
De meme, il faut se rappeler la raison pour laquelle 
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30 


why the Charter applies to legislation that is under- 
inclusive. Once the state has chosen to regulate a 
private relationship such as that between employer 
and employee, I believe it is unduly formalistic to 
consign that relationship to a “private sphere” that is 
impervious to Charter review. As Dean P. W. Hogg 
has stated, “[t]he effect of the governmental action 
restriction is that there is a private realm in which 
people are not obliged to subscribe to ‘state’ values, 
and into which constitutional norms do not intrude. 
The boundaries of that realm are marked, not by an 
a priori definition of what is ‘private’, but by the 
absence of statutory or other governmental interven¬ 
tion” (see Constitutional Law of Canada (loose-leaf 
ed.), at p. 34-27). I am not prepared to say that the 
relationship between farmers and their employees 
falls within that boundary. If, by investigating the 
effects of a statute that regulates this sphere, this 
Court is imposing “positive” obligations on the 
state, that is only because such imposition is justi¬ 
fied in the circumstances. 

(c) Summary of Discussion on Section 2(d) 

In my view, the activities for which the appel¬ 
lants seek protection fall squarely within the free¬ 
dom to organize, that is, the freedom to collectively 
embody the interests of individual workers. Insofar 
as the appellants seek to establish and maintain an 
association of employees, there can be no question 
that their claim falls within the protected ambit of s. 
2(d) of the Charter. Moreover, the effective exer¬ 
cise of these freedoms may require not only the 
exercise in association of the constitutional rights 
and freedoms (such as freedom of assembly) and 
lawful rights of individuals, but the exercise of cer¬ 
tain collective activities, such as making majority 
representations to one’s employer. These activi¬ 
ties are guaranteed by the puipose of s. 2(d), which 
is to promote the realization of individual potential 
through relations with others, and by international 
labour jurisprudence, which recognizes the inevi¬ 
tably collective nature of the freedom to organize. 
Finally, while inclusion in legislation designed to 
protect such freedoms will normally be the province 
of s. 15(1) of the Charter, claims for inclusion may, 
in rare cases, be cognizable under the fundamental 


la Charte s’applique a une loi limitative. Une fois 
que l’Etat a decide de reglementer une relation d’or- 
dre prive, comme celle entre employeur et employe, 
je crois qu’il est trop formaliste d’assigner cette rela¬ 
tion a un « domaine prive » qui echappe au controle 
fonde sur la Charte. Selon le doyen P. W. Hogg, 
[TRADUCTION] « l’effet de la restriction de Faction 
gouvernementale est qu’il existe un domaine prive a 
l’interieur duquel les personnes ne sont pas obligees 
de souscrire aux valeurs de “l’Etat” et a l’interieur 
duquel les normes constitutionnelles n’interviennent 
pas. Les limites de ce domaine sont etablies non 
pas par une definition a priori de ce qui est “prive”, 
mais par 1’absence d’intervention gouvernementale, 
legislative ou autre » (voir Constitutional Law of 
Canada (ed. feuilles mobiles), p. 34-27). Je ne suis 
pas dispose a conclure que les rapports entre les 
exploitants agricoles et leurs employes se situent 
a l’interieur de ces limites. Lorsqu’en examinant 
les effets d’une loi qui regit ce domaine, notre Cour 
impose a l’Etat une obligation « positive » c’est 
uniquement parce que les circonstances 1’exigent. 

c) Resume de Vanalyse selon Val. 2d) 

J’estime que les activites dont les appelants 
demandent la protection relevent tout a fait de la 
liberie syndicale, soit la liberie de defendre col- 
lectivement les interets des travailleurs individuels. 
Dans la mesure ou les appelants veulent constituer 
et maintenir une association d’employes, il ne fait 
aucun doute que leur recours ressortit a l’al. 2d) de 
la Charte et a la protection qu’il confere. De plus, 
l’exercice reel de ces liberies peut exiger non seule- 
ment l’exercice en association des droits et liberies 
constitutionnels (telle la liberie de reunion) et des 
droits legitimes des individus, mais aussi l’exercice 
de certaines activites collectives, comme la defense 
des interets de la majorite aupres de l’employeur. 
Ces activites sont protegees par l’objet de l’al. 2d), 
qui est de favoriser l’epanouissement personnel au 
moyen des relations avec autrui, et dans le cadre 
des arrets internationaux en matiere de droit du 
travail, qui reconnaissent la nature necessairement 
collective de la liberie syndicale. Enhn, meme si 
F inclusion dans une loi vouee a la protection de 
telles liberies releve normalement du par. 15(1) de 
la Charte, on peut, dans de rares cas, connaitre de 
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freedoms. With this in mind, I turn to whether s. 
3(b) of the LRA interferes with the appellants’ pro¬ 
tected freedoms, either in purpose or effect. 


(3) Application to the Ontario Legislation 

(a) Purpose of the Exclusion 

The appellants claim that their exclusion from the 
LRA was intended to infringe their freedom to organ¬ 
ize and, as such, violates the Charter notwithstand¬ 
ing its actual effects (see Big M Drug Mart, supra, 
at pp. 331-33; Edwards Books, supra, per Dickson 
C.J., at p. 752). A similar allegation of colourable 
purpose was assessed in the recent case of Delisle, 
supra. In that case, s. 2 “employee” (e) of the Public 
Service Staff Relations Act, R.S.C. 1985, c. P-35, 
was held not to interfere with the unionization of 
RCMP officers, as the purpose of the provision was 
simply to withhold from RCMP officers any status 
or protection created by the Act itself. The major¬ 
ity rejected extrinsic evidence that the purpose of 
the Act was, in the words of the dissenting judges, 
“to maintain the inherent difficulty faced by RCMP 
members in attempting to associate together to con¬ 
front management on more equal terms” (para. 88). 
In the case at bar, a similar analysis yields an ambig¬ 
uous result. At first blush, it would seem that the 
purpose of the LRA and the LRESLAA is to withhold 
from agricultural workers any status or protection 
created by the former Act, and not to target non- 
statutory unionization. On the other hand, the appel¬ 
lants point out several comments made by Ontario 
government officials to the effect that the purpose of 
the LRESLAA was to prevent “unionization”. Upon 
introducing the LRESLAA to the Ontario Legislature 
in 1995, for example, the Ontario Minister of 
Labour stated that “unionization of the family farm 
has no place in Ontario’s key agricultural sector”; 
moreover, the Minister of Agriculture. Food and 
Rural Affairs later stated that “the Agricultural 
Labour Relations Act is aimed directly at unioniz¬ 
ing the family farm” and that “[w]e do not believe 
in the unionization of the family farm” (Legislative 
Assembly of Ontario, Official Report of Debates, 
October 4, 1995, at pp. 99-100). Similar language 


demandes d’inclusion sous 1’angle des liberies fon- 
damentales. En gardant cela a l’esprit, je passe a la 
question de savoir si l’al. 3b) de la LRT porte atteinte 
aux liberies garanties aux appelants, par son objet 
ou par son effet. 

(3) Application a la loi ontarienne 

a) Objet de l ’exclusion 

31 

Les appelants soutiennent que leur exclusion 
de la LRT visait a faire obstacle a leur liberte syn- 
dicale et contrevenait done a la Charte, quels que 
soient ses effets reels (voir Big M Drug Mart, pre¬ 
cite, p. 331-333; Edwards Books, precite, le juge 
en chef Dickson, p. 752). Une allegation similaire 
d’objet reprehensible a ete evaluee dans le recent 
arret Delisle, precite, ou notre Cour a juge que 
l’al. e) de la definition de « fonctionnaire » figu¬ 
rant a Tart. 2 de la Loi sur les relations de travail 
dans la fonction publique, L.R.C. 1985, ch. P-35, 
n’empechait pas la syndicalisation des agents de 
la GRC, car son objet etait simplement de ne pas 
leur accorder un statut ou une protection decoulant 
de la loi elle-meme. La majorite a rejete la preuve 
extrinseque que, selon les juges dissidents, l’objet 
de la loi etait de « maintenir la difficult^ inherente 
que devaient surmonter les membres de la GRC en 
tentant de s’associer pour affronter la direction sur 
un meilleur pied d’egalite » (par. 88). En l’espece, 
une analyse similaire aboutit a un resultat ambigu. 

A premiere vue, T objet de la LRT et de la LMLRTE 
parait etre de priver les travailleurs agricoles de tout 
statut ou protection accorde par l’ancienne loi, et 
non d’empecher la syndicalisation hors du regime 
legal. Par contre, les appelants citent en preuve les 
observations de membres du gouvernement onta- 
rien selon lesquelles la LMLRTE visait a empecher 
la « syndicalisation ». Par exemple, lorsqu’elle 
presente la LMLRTE a l’assemblee legislative onta¬ 
rienne en 1995, la ministre du Travail dit ceci : 
[TRADUCTION] « la syndicalisation de la ferme 
familiale n’a pas sa place dans Timportant secteur 
agricole de T Ontario »; en outre, le ministre de 
T Agriculture declare plus tard que « la Loi sur les 
relations de travail dans Tagriculture vise direc- 
tement la syndicalisation de la ferme familiale » 
et « [n]ous ne crayons pas en la syndicalisation 
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was employed in the legislature’s media kit on Bill 7, 
which stated that the agricultural sector “would have 
great difficulty adapting to the presence of unions”. 
These troubling comments were made to members 
of the provincial legislature before they voted on the 
LRESLAA and, as such, may have reflected the leg¬ 
islature’s intention in enacting that statute. 


There are conflicting claims in this case con¬ 
cerning the meaning of the above comments and 
the light they shed on the intention of the legisla¬ 
ture. On the one hand, the ambiguous use of the 
term “unionization” suggests that the legislature 
sought not only to exclude agricultural workers 
from the statutory incidents of striking and collec¬ 
tive bargaining, but also to insulate Ontario’s farms 
from the very presence of unions. Such an intention 
would, needless to say, run counter to the Charter's 
guarantee of freedom of association. On the other 
hand, the fact that the LRESLAA pursues a collateral 
legislative objective, namely the protection of the 
family farm, makes it difficult to conclude without 
speculation that this protection was sought through 
the prevention of unionization per se. While my 
colleague L’Heureux-Dube J. marshals compelling 
evidence to make this point, I remain struck by the 
fact that s. 3(b) of the LRA does not, on its face, pro¬ 
hibit agricultural workers from forming workers’ 
associations, while it does bar them from all statu¬ 
tory labour relations schemes. 

The difficulties of assessing legislative intent 
cannot be overemphasized. Such an assess¬ 
ment strikes at the heart of the rapport between 
the legislatures and the courts and, if undertaken 
lightly, can become a rather subjective process of 
induction. Moreover, the kind of evidence that 
is required to go behind the wording of a statute 
and make a finding of unconstitutional purpose is, 
understandably, not often available on the legisla¬ 
tive record. On the facts of this case, therefore, I 
think it is more appropriate to focus on the effects 
of the impugned provisions, noting that some of 


de la ferme familiale » (Assemblee legislative de 
1’Ontario, Journal des debats, 4 octobre 1995, p. 
99-100). Des propos semblables sont repris dans la 
pochette d’information sur le projet de loi 7 desti- 
nee a la presse, oil on peut lire que le secteur agri¬ 
cole [TRADUCTION] « aurait beaucoup de difficulty 
a s’adapter a la presence de syndicats ». Ces obser¬ 
vations troublantes s’adressaient aux deputes de la 
legislature provinciale avant le vote de la LMLRTE 
et, a ce title, elles pouvaient traduire 1’intention du 
legislateur. 

Le sens de ces observations et l’eclairage qu’el¬ 
les apportent sur T intention du legislateur ont donne 
lieu a des arguments contradictoires. D’une part, 
l’utilisation ambigue du mot « syndicalisation » 
semble indiquer que le legislateur cherchait non seu- 
lement a exclure les travailleurs agricoles des greves 
et des negociations collectives legales, mais aussi 
d’isoler les exploitations agricoles de 1’Ontario de 
toute presence syndicale. II va sans dire qu’une 
telle intention serait contraire a la garantie constitu- 
tionnelle de la liberie d’association. Par ailleurs, le 
fait que la LMLRTE poursuive un objectif legislatif 
parallele, la protection de l’exploitation agricole 
familiale, ne permet pas de conclure avec certitude 
que l’on cherchait a donner cette protection grace 
a l’interdiction de la syndicalisation comme telle. 
Alors que ma collegue le juge L’Heureux-Dube fait 
appel a une preuve convaincante pour demontrer ce 
point, je demeure frappe par le fait que Pal. 3b) de 
la LRT n’interdit pas expressement aux travailleurs 
agricoles de former des associations syndicales, 
alors qu’ils les exclut de tout regime legal de rela¬ 
tions de travail. 

On ne peut jamais assez souligner les difficultes 
de 1’evaluation de l’intention du legislateur. Cette 
evaluation touche au coeur meme des relations entre 
legislatif et judiciaire, et, si elle est entreprise a la 
legere, elle peut devenir un processus d’induction 
assez subjectif. De plus, le type de preuve requis 
pour aller au-dela du libelle d’une loi et conclure 
que son objectif est inconstitutionnel n’est pas sou- 
vent fourni par les documents legislates, pour des 
raisons evidentes. Vu les faits en l’espece, je pense 
done qu’il est plus approprie d’axer l’analyse sur 
l’effet des dispositions attaquees, mais je note que 
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the concerns raised by the above comments will 
inform the s. 1 analysis. 

(b) Effects of the Exclusion 

In their submissions before this Court, the appel¬ 
lants urged that because the statutory protections 
provided by the LRA were a necessary pre-condition 
for the formation of agricultural unions in Ontario, 
the effect of s. 3(b) of the LRA was to permanently 
foreclose this possibility and thus to violate s. 2(d) 
of the Charter. In response, the Attorney General 
adopted the position of Shatpe J. that LRA protec¬ 
tion was an insufficient condition for the formation 
of agricultural unions and, more importantly, that 
any inability to form agricultural unions in Ontario 
stemmed from private, not state action. In my view, 
the appellants must prevail on this point. While the 
respondent rightly observes that the Charter does 
not apply to private actors, their argument assumes 
a rigid dichotomy between public and private action 
which, while appropriate in some contexts, belies 
the historical reality of agricultural labour relations. 
I conclude that the effect of s. 3(b) of the LRA is to 
violate s. 2(d) of the Charter. 


The history of labour relations in Canada illus¬ 
trates the profound connection between legislative 
protection and the freedom to organize. It may be 
suggested that legislative protection is so tightly 
woven into the fabric of labour relations that, while 
there is no constitutional right to protective legisla¬ 
tion per se, the selective exclusion of a group from 
such legislation may substantially impact the exer¬ 
cise of a fundamental freedom. To illustrate this 
point, I find it necessary to make three observa¬ 
tions about the appellants’ exclusion from the LRA. 
First, the LRA is designed to safeguard the exercise 
of a fundamental freedom, rather than to provide a 
limited statutory entitlement to certain classes of 
citizens. Second, the appellants in this case are sub¬ 
stantially incapable of exercising their fundamental 
freedom to organize without the protective regime, 
as indicated by the record filed before this Court. 
Third, the appellants’ exclusion from the LRA 


certaines preoccupations exprimees plus haut seront 
prises en compte dans 1’analyse selon 1’article pre¬ 
mier. 

b) Effets de Vexclusion 

Devant notre Cour, les appelants ont fait valoir ^ 
que, puisque les garanties prevues dans la LRT 
sont une condition prealable necessaire a la cons¬ 
titution de syndicats agricoles en Ontario, l’al. 3b) 
de la LRT a pour effet d’exclure cette possibility 
de maniere permanente et contrevient done a l’al. 

2d) de la Charte. En reponse, le procureur general 
adopte le point de vue du juge Sharpe selon lequel la 
protection decoulant de la LRT est une condition 
non suffisante pour la creation de syndicats agrico¬ 
les et, qui plus est, toute incapacity de creer des syn¬ 
dicats agricoles en Ontario resulte d’actes prives, et 
non d’un acte de l’Etat. A mon sens, il faut donner 
raison aux appelants sur ce point. Meme si l’intime 
fait observer a juste titre que la Charte ne n’ appli¬ 
que pas au secteur prive, son argument suppose une 
stride dichotomie entre Faction publique et Faction 
privee qui, bien qu’elle soit appropriee dans certains 
contextes, contredit la realite historique des rela¬ 
tions de travail dans le secteur agricole. Je conclus 
que l’al. 3b) de la LRT, par ses effets, viole l’al. 2d) 
de la Charte. 

35 

L'histoire des relations de travail au Canada 
illustre le lien profond entre protection legale et 
liberte syndicale. On peut soutenir que la protection 
legale est si etroitement imbriquee dans le tissu des 
relations de travail que, meme s’il n’existe pas de 
droit constitutionnel a la protection legale comme 
telle, l’exclusion selective d’un groupe de ce type 
de legislation peut avoir des effets substantiels sur 
l’exercice d’une liberte fondamentale. Pour illustrer 
ce point, je dois faire trois observations concemant 
F exclusion des appelants de la LRT. Premierement, 
la LRT vise a proteger l’exercice d’une liberte fon¬ 
damentale, et non a accorder un droit limite a cer¬ 
taines categories de citoyens. Deuxiemement. les 
appelants en l’espece sont essentiellement dans 
l’incapacite d’exercer leur liberte fondamentale de 
se syndiquer en Fabsence d’un regime de protec¬ 
tion, comme l’indique le dossier presente a notre 
Cour. Troisiemement, F exclusion des appelants de 
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functions not simply to permit private interference 
with their fundamental freedoms, but to substan¬ 
tially reinforce such interferences. Central to all 
of these points, in my view, is that the freedom to 
organize constitutes a unique swatch in Canada’s 
constitutional fabric, as difficult to exercise as it is 
fundamental, into which legislative protection is his¬ 
torically woven. 

(i) The LRA is Designed to Safeguard the 
Exercise of the Fundamental Freedom to 
Associate 

In assessing the appellant’s claim for the repeal of 
s. 3(b) of the LRA, it is crucial to examine the essen¬ 
tial ambition of the LRA. As numerous scholars have 
pointed out, the LRA does not simply enhance, but 
instantiates, the freedom to organize. The Act pro¬ 
vides the only statutory vehicle by which employ¬ 
ees in Ontario can associate to defend their interests 
and, moreover, recognizes that such association is, 
in many cases, otherwise impossible. This recogni¬ 
tion is evident not only from the statute’s protections 
against unfair labour practices, but from the express 
“right to organize” it inscribes in s. 5. At the same 
time, the activities for which the appellants seek 
protection antecede, at least notionally, the LRA ’s 
enactment; as this Court held in Delisle, supra, 
“[t]he ability to form an independent association 
and to carry on [its] protected activities . . . exists 
independently of any statutory regime”, even though 
the unprotected aspects of collective bargaining and 
the right to strike are creatures of statute (para. 
33). What this means is that, while the inevitable 
effect of allowing this appeal may be to extend a 
statutory regime to agricultural workers, depend¬ 
ing on the legislative response to this decision, the 
appellants are not seeking a constitutional “right” to 
inclusion in the LRA. 

The freedom to organize lies at the core of the 
Charter’s protection of freedom of association. So 
central is this freedom to s. 2(d) that, during the 
legislative hearings preceding the Charter’s enact¬ 
ment, an express right to unionize was opposed 
on the grounds “that that is already covered in the 
freedom of association that is provided already 


la LRT n’a pas simplement pour effet de permettre 
des atteintes privees a leurs liberies fondamentales, 
mais de les renforcer considerablement. Pour moi, 
le point essentiel de tous ces elements est que la 
liberie syndicale est aussi difficile a exercer qu’elle 
est fondamentale, et qu’elle forme une piece unique 
dans la toile constitutionnelle canadienne ou l’his- 
toire a tisse une protection legale. 

(i) Fa LRT vise a proteger l’exercice de la 
liberie fondamentale d’ association 

Pour statuer sur la demande d’invalidation de l’al. 
3b) de la LRT, il est crucial d’examiner l’objectif 
essentiel de cette loi. De nombreux experts ont sou- 
ligne que la LRT ne fait pas que favoriser la liberte 
syndicale, mais elle lui donne effet. Fa loi est le 
seul instrument legislatif permettant aux employes 
en Ontario de s’associer pour defendre leurs inte- 
rets et, de plus, elle reconnait que, dans bien des 
cas, pareille association est par ailleurs impossible. 
Cela ressort non seulement de la protection que pre- 
voit la loi contre les pratiques deloyales de travail, 
mais aussi du « droit de s’organiser » expressement 
inscrit a Part. 5. En meme temps, les activites dont 
les appelants demandent la protection existaient, du 
moins theoriquement, avant l’adoption de la LRT\ 
comme notre Cour le dit dans Delisle, precite, « [l]a 
capacite de former une association independante et 
d’exercer [ses] activites protegees [. . .] existe en 
dehors de tout cadre legislatif », meme si les aspects 
non proteges de la negotiation collective et du droit 
de greve tirent leur origine de la loi (par. 33). Cela 
signifie que, meme si accueillir le present pourvoi 
pourrait avoir pour effet d’etendre un regime legal 
aux travailleurs agricoles, selon ce que sera la 
reponse legislative a cette decision, les appelants ne 
revendiquent pas de « droit » constitutionnel a P in¬ 
clusion dans la LRT. 

Fa liberte syndicale est au coeur de la liberte 
d’association garantie par la Charte. Elle est si 
centrale a Pal. 2d) que, pendant les audiences qui 
ont precede P adoption de la Charte, le droit expres 
de se syndiquer a ete ecarte pour le motif qu’il etait 
[TRADUCTION] « couver[t] par les termes “liber- 
tes d’association”, qui figurent dans la charte » (je 


2001 SCC 94 (CanLII) 







[2001] 3 R.C.S. 


DUNMORE c. ONTARIO Le juge Bastarache 


1057 


in . . . the Charter ” (emphasis added) (see Minutes 
of Proceedings and Evidence of the Special Joint 
Committee of the Senate and of the House of 
Commons on the Constitution of Canada, Issue No. 
43, January 22, 1981, at pp. 69-70 (Kaplan)). As 
recently as Delisle, supra, L’Heureux-Dube J. noted 
that “the right to freedom of association must take 
into account the nature and importance of labour 
associations as institutions that work for the better¬ 
ment of working conditions and the protection of the 
dignity and collective interests of workers in a fun¬ 
damental aspect of their lives: employment” (para. 
6 (emphasis in original)). These remarks echo those 
of Dickson C.J., who noted in the Alberta Reference, 
supra, that “[w]ork is one of the most fundamental 
aspects in a person’s life, providing the individual 
with a means of financial support and, as impor¬ 
tantly, a contributory role in society” (p. 368) (see 
similarly, McKinney v. University of Guelph, [1990] 
3 S.C.R. 229, per La Forest J., at p. 300 ', Machtinger 
v. HOJ Industries Ltd., [1992] 1 S.C.R. 986, at 
p. 1002; Wallace v. United Grain Growers Ltd., 
[1997] 3 S.C.R. 701, per Iacobucci J., at para. 95). 
Moreover, the importance of trade union freedoms 
is widely recognized in international covenants, as 
is the freedom to work generally. In my view, judi¬ 
cial recognition of these freedoms strengthens the 
case for their positive protection. It suggests that 
trade union freedoms lie at the core of the Charter, 
and in turn that legislation instantiating those 
freedoms ought not be selectively withheld where it 
is most needed. 

By protecting the freedom to organize, s. 2(d) 
of the Charter recognizes the dynamic and evolv¬ 
ing role of the trade union in Canadian society. In 
addition to permitting the collective expression 
of employee interests, trade unions contribute to 
political debate. At the level of national policy, 
unions advocate on behalf of disadvantaged groups 
and present views on fair industrial policy. These 
functions, when viewed globally, affect all levels 
of society and constitute “an important subsystem 
in a democratic market-economy system” (see K. 
Sugeno, “Unions as social institutions in democratic 
market economies” (1994), 133 hit’l Lab. Rev. 
511, at p. 519). For these reasons, the notion that 


souligne) (voir Proces-verbaux et temoignages du 
Comite mixte special du Senat et de la Chambre des 
communes sur la Constitution du Canada, Fascicule 
n°43, le22janvier 1981, p. 69-70 (Kaplan)). Dansle 
recent arret Delisle, precite, le juge L’Heureux-Dube 
fait observer que « la liberte d’association doit etre 
interpretee en fonction de la nature et de 1’impor¬ 
tance des associations de travailleurs en tant qu’ins¬ 
titutions oeuvrant pour 1’amelioration des conditions 
de travail et pour la protection de la dignite et des 
interets collectifs des travailleurs dans un aspect 
fondamental de leur vie : l’emploi » (par. 6 (sou¬ 
ligne dans l’original)). Sa remarque faisait echo a 
cette observation du juge en chef Dickson dans le 
Renvoi relatif a l’Alberta, precite : « [l]e travail 
est l’un des aspects les plus fondamentaux de la vie 
d’une personne, un moyen de subvenir a ses besoins 
financiers et, ce qui est tout aussi important, de jouer 
un role utile dans la societe » (p. 368) (voir dans 
le meme sens McKinney c. Universite de Guelph, 
[1990] 3 R.C.S. 229, le juge La Forest, p. 300; 
Machtinger c. HOJ Industries Ltd., [1992] 1 R.C.S. 

986, p. 1002; Wallace c. United Grain Growers Ltd., 
[1997] 3 R.C.S. 701, le juge Iacobucci, par. 95). En 
outre, l’importance des libertes syndicales est lar- 
gement reconnue dans les conventions internationa- 
les, tout comme la liberte de travailler en general. 
J’estime que la reconnaissance de ces libertes par 
les tribunaux renforce l’idee de protection positive. 

Cela indique que les libertes syndicales sont au coeur 
de la Charte, et que la loi qui leur donne effet ne 
devrait pas etre selectivement inapplicable la ou elle 
est le plus necessaire. 

38 

En protegeant la liberte syndicale, l’al. 2d) 
reconnait la dynamique et revolution du role des 
syndicats dans la societe canadienne. En plus de 
permettre 1’expression collective des interets des 
travailleurs, les syndicats contribuent au debat 
politique. A l’echelle nationale, les syndicats pren- 
nent la defense de groupes defavorises et donnent 
leur avis sur les politiques industrielles equita- 
bles. Considere globalement, ce role atteint toutes 
les couches de la societe et constitue une « partie 
integrante d’une economie de marche democrati- 
que » (voir K. Sugeno, « Les syndicats, institutions 
sociales dans les pays democratiques a economie de 
marche » (1994), 133 Rev. int. trav. 561, p. 570). 
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minimum legislative protection cannot be extended 
to agricultural workers without extending full col¬ 
lective bargaining rights is misguided. Equally mis¬ 
guided is the notion that inherent difficulties in the 
formation of trade unions, or the fact that unions are 
in some cases experiencing a decline in member¬ 
ship, diminishes their social and political signifi¬ 
cance. On the contrary, unions remain core volun¬ 
tary associations based on the principle of freedom 
of association. 

(ii) Without the Protection of the LRA, 
Agricultural Workers Are Substantially 
Incapable of Exercising the Freedom to 
Associate 

The fact that a regime aims to safeguard a fun¬ 
damental freedom does not, of course, mean that 
exclusion from that regime automatically gives rise 
to a Charter violation. As I discussed in Delisle, 
supra, a group that proves capable of associating 
despite its exclusion from a protective regime will 
be unable to meet the evidentiary burden required of 
a Charter claim. In such a case, inclusion in a statu¬ 
tory regime cannot be said to safeguard, but rather 
to enhance, the exercise of a fundamental freedom. 
In this case, by contrast, the appellants contend that 
total exclusion from the LRA creates a situation 
whereby they are substantially incapable of exercis¬ 
ing their constitutional right to associate. Needless 
to say, this claim must be assessed against the fac¬ 
tual record provided by both the appellants and the 
respondents. 

As a preliminary matter, the appellants state that 
the repeal of the ALRA by the LRESLAA caused the 
immediate demise of the first agricultural workers’ 
union in Ontario. While this is an alluring argu¬ 
ment, in my view it obscures the true substance of 
the appellants’ claim. As discussed above, what is 
ultimately impugned in this case is not simply the 
repeal of the ALRA, but the combined effect of the 
LRESLAA and the LRA. This implicates the decades- 
long exclusion of agricultural workers from the 
labour relations regime, from the first enactment of 
the Collective Bargaining Act, 1943, until the repeal 
of the ALRA in 1995. The LRESLAA occupies only 


C’est pourquoi Tidee qu’on ne peut donner la pro¬ 
tection legale minimale aux travailleurs agricoles 
sans leur donner tous les droits de negotiation col¬ 
lective est mal fondee. Est egalement mal fondee 
l’idee que les difficultes inherentes a la creation des 
syndicats ou, dans certains cas, la baisse du nombre 
d’adherents diminuent 1’importance sociale et poli¬ 
tique des travailleurs agricoles. Au contraire, les 
syndicats demeurent des associations volontaires 
essentielles eu egard au principe de la liberie dis¬ 
sociation. 

(ii) Sans la protection legale de la LRT, les tra¬ 
vailleurs agricoles sont essentiellement dans 
l’incapacite d’exercer la liberie dissocia¬ 
tion 

Le fait qu’un regime vise a proteger une liberie 
fondamentale ne veut evidemment pas dire que 
toute exclusion de ce regime est automatiquement 
une atteinte a la Charte. Comme je le dis dans 
Delisle, precite, le groupe qui reussit a s’associer 
malgre son exclusion d’un regime de protection 
ne peut s’acquitter de la charge de la preuve qui lui 
incombe pour etablir l’atteinte a la Charte. Dans ce 
cas, 1’inclusion dans le regime legal ne protege pas 
seulement, mais ameliore, l’exercice d’une liberie 
fondamentale. En l’espece, par contre, les appelants 
soutiennent que leur exclusion totale de la LRT cree 
une situation ou ils sont essentiellement incapables 
d’exercer leur droit constitutionnel de s’associer. II 
va sans dire que cette allegation doit etre evaluee en 
fonction des faits etablis tant par les appelants que 
par les intimes. 

A titre preliminaire, les appelants afhrment que 
1’abrogation de la LRTA par la LMLRTE a entraine 
la dissolution immediate du premier syndicat de tra¬ 
vailleurs agricoles en Ontario. Bien que 1’argument 
soit seduisant, je trouve qu’il obscurcit la vraie pre¬ 
tention des appelants. Comme je le dis plus haut, ce 
n’est pas simplement T abrogation de la LRTA qui 
est en cause, en definitive, mais l’effet combine de la 
LMLRTE et de la LRT. II s’agit de decennies d’ex¬ 
clusion des travailleurs agricoles du regime de rela¬ 
tions de travail, depuis T adoption de la Collective 
Bargaining Act, 1943 jusqu’a 1’abrogation de la 
LRTA en 1995. La LMLRTE represente une petite 
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a small space in this history; it ought not prove deci¬ 
sive in this appeal. 

Nonetheless, the appellants argue that notwith¬ 
standing the ALRA, they have no realistic chance of 
associating without the protection of the LRA. This 
is mainly because the LRA protects workers from 
common law inhibitions on organizing activity, as 
well as from employer practices designed to obstruct 
the formation of unions (see Arthurs, supra, at para. 
431; International Labour Organization, Committee 
on Freedom of Association, Report No. 308, Case 
No. 1900, “Complaint against the Government of 
Canada (Ontario), presented by the Canadian Labour 
Congress (CLC)”, I.L.O. Official Bulletin, vol. 
LXXX, 1997, Series B, No. 3, at paras. 145-46 and 
187). Perhaps more broadly, the LRA is described 
by the intervener Canadian Labour Congress as 
having “regulated, structured and channelled” the 
method through which Canadian workers are able to 
organize, to the point where organizing a workers’ 
association is “virtually synonymous” with union¬ 
izing under the legislative scheme. As just noted, 
the mere fact of exclusion from protective legisla¬ 
tion is not conclusive evidence of a Charter viola¬ 
tion; as I observed in Delisle, supra, RCMP officers 
had the strength to form employee associations in 
several provinces despite their exclusion from the 
PSSRA (para. 31). That being said, it is possible to 
draw a distinction between groups who are “strong 
enough to look after [their] interests without collec¬ 
tive bargaining legislation” and those “who have 
no recourse to protect their interests aside from the 
right to quit” (see Canadian Industrial Relations: 
The Report of the Task Force on Labour Relations 
(1968), at paras. 253-54). As Canada’s leading Task 
Force on Labour Relations recognized as early as 
1968, agricultural workers fall into the latter cate¬ 
gory (para. 254). Not only have agricultural work¬ 
ers proved unable to form employee associations in 
provinces which deny them protection but, unlike 
the RCMP officers in Delisle, they argue that their 
relative status and lack of statutory protection all 
but guarantee this result. Distinguishing features 
of agricultural workers are their political impo¬ 
tence, their lack of resources to associate without 
state protection and their vulnerability to reprisal by 
their employers; as noted by Sharpe J., agricultural 


partie seulement de l’histoire et ne devrait pas etre 
decisive en l’espece. 

Quoi qu’il en soit, les appelants soutiennent que, 
abstraction faite de la LRTA, ils n’ont aucune pos¬ 
sibility reelle de s’associer sans la protection de la 
LRT, principalement parce que cette loi protege les 
travailleurs contre les interdictions de common law 
frappant les activites d’organisation, ainsi que contre 
les pratiques patronales s’opposant a la formation de 
syndicats (Arthurs, op. cit., par. 431; Bureau inter¬ 
national du Travail, Comite de la liberie syndicale, 
Rapport n° 308, cas n° 1900, « Plainte contre le 
gouvernement du Canada (Ontario) presentee par le 
Congres du travail du Canada (CTC) », Bulletin offi- 
ciel du B.I.T., vol. LXXX, 1997, Serie B, n° 3, par. 
145, 146 et 187). Plus largement peut-etre, la LRT 
est decrite par l’intervenant le Congres du travail du 
Canada comme ayant [TRADUCTION] « reglemente, 
structure et oriente » la demarche par laquelle les 
travailleurs canadiens sont en mesure de s’organi¬ 
ser, a tel point que l’organisation d’une association 
de travailleurs est devenue [TRADUCTION] « pres- 
que synonyme » de syndicalisation dans le cadre 
du regime legislatif. Je le repete, la simple exclu¬ 
sion d’un regime de protection n’est pas la preuve 
concluante d’une violation de la Charte\ comme je 
le dis dans Delisle, precite, les agents de la GRC 
avaient la force voulue pour former des associations 
d’employes dans plusieurs provinces malgre leur 
exclusion de la LRTFP (par. 31). Cela etant, on 
peut faire une distinction entre les groupes qui sont 
« assez fortfs] pour defendre [leurs] interets sans le 
secours d’une legislation en matiere de negotiation 
collective » et ceux « qui n’ont aucun moyen de 
proteger leurs interets, si ce n’est le droit d’aban- 
donner leur emploi » (voir Les relations du travail 
au Canada : Rapport de I’Equipe specialisee en 
relations de travail (1968), par. 253-254). Comme 
l’Equipe specialisee en relations de travail l’a 
reconnu des 1968, les travailleurs agricoles tombent 
dans la derniere categorie (par. 254). Non seule¬ 
ment les travailleurs agricoles ont ete incapables de 
former des associations dans les provinces qui leur 
refusent la protection mais, contrairement aux 
agents de la GRC dans Delisle, ils alleguent que leur 
statut relatif et 1’absence de protection legale ne 
peuvent conduire qu’a un tel echec. Les travailleurs 
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workers are “poorly paid, face difficult working con¬ 
ditions, have low levels of skill and education, low 
status and limited employment mobility” (p. 216). 
Moreover, unlike RCMP officers, agricultural work¬ 
ers are not employed by the government and there¬ 
fore cannot access the Charter directly to suppress 
an unfair labour practice ( Delisle , at para. 32). It is 
no wonder, therefore, according to the appellants, 
that agricultural workers have failed to associate in 
any meaningful way in Ontario, while RCMP offic¬ 
ers have successfully created independent employee 
associations in several provinces across Canada 
(Delisle , at para. 31). 


The validity of this claim will depend in part 
on how strict a definition of the word “unionize” 
this Court adopts. The respondent Fleming Chicks 
and the intervener Labour Issues Coordinating 
Committee both adopt a very strict definition, argu¬ 
ing that UFCW’s involvement in this litigation 
proves that the LRA has not functioned to stifle union 
activity. This claim is disputed by the appellants’ 
chief expert, Professor Judy Fudge, who notes that 
legislative protection is a necessary precondition for 
collective bargaining under Canadian labour rela¬ 
tions legislation. As stated earlier in these reasons, 
it is only the right to associate that is at issue here, 
not the right to collective bargaining. Nevertheless, 
to suggest that s. 2(d) of the Charter is respected 
where an association is reduced to claiming a right 
to unionize would, in my view, make a mockery of 
freedom of association. The record shows that, but 
for the brief period covered by the ALRA, there has 
never been an agricultural workers’ union in Ontario. 
Agricultural workers have suffered repeated attacks 
on their efforts to unionize. Conversely, in those 
provinces where labour relations rights have been 
extended to agricultural workers, union density 
is higher than in Ontario (see Statistics Canada, 
Annual Report of the Minister of Industry, Science 
and Technology under the Corporations and Labour 
Unions Returns Act, Part II, Labour Unions (1992), 


agricoles n’ont ni pouvoir politique, ni ressources 
pour se regrouper sans la protection de l’Etat, et 
ils sont vulnerables face aux represailles patrona- 
les; comme le fait observer le juge Sharpe, les tra- 
vailleurs agricoles [TRADUCTION] « sont mal remu- 
neres, ils ont des conditions de travail difficiles, une 
formation et une instruction limitees, un statut peu 
eleve et une mobilite d’emploi restreinte » (p. 216). 
En outre, contrairement aux agents de la GRC, les 
travailleurs agricoles ne sont pas des employes de 
l’Etat et ne peu vent done pas invoquer directement 
la Charte pour mettle fin a une pratique deloyale de 
travail ( Delisle , par. 32). II n’est done pas etonnant, 
selon les appelants, que les travailleurs agricoles 
n’aient pas reussi a s’associer de maniere convain- 
cante en Ontario, alors que les agents de la GRC ont 
reussi a former des associations independantes d’em¬ 
ployes dans plusieurs provinces du Canada ( Delisle , 
par. 31). 

Le bien-fonde de cet argument depend en partie 
de la maniere plus ou moins stride dont notre Cour 
dehnit la « syndicalisation ». L’intimee Fleming 
Chicks et l’intervenant Labour Issues Coordinating 
Committee favorisent tous deux une definition tres 
stride et font valoir que la participation de TUAC 
au present litige montre que la LRT n’a pas etouffe 
l’activite syndicale. Le principal expert des appe¬ 
lants, le professeur Judy Fudge, refute cette allega¬ 
tion en soulignant que 1’existence d’une protection 
legislative est une condition prealable necessaire a 
la negotiation collective dans le cadre de la legis¬ 
lation canadienne des relations du travail. Comme 
je le dis plus haut, le droit d’association est le seul 
en cause en Fespece, et non le droit a la negocia¬ 
tion collective. Neanmoins, ce serait devaloriser 
totalement la liberie d’association que de pretendre 
que l’al. 2d) de la Charte est respecte lorsqu’une 
association en est reduite a revendiquer le droit de 
se syndiquer. II ressort du dossier que, sauf pour la 
breve periode couverte par la LRTA, il n’y a jamais 
eu de syndicat de travailleurs agricoles en Ontario. 
Leurs efforts de syndicalisation se sont heurtes a des 
attaques repetees. A Finverse, dans les provinces 
ou les droits en matiere de relations de travail ont 
ete etendus aux travailleurs agricoles, le taux de 
syndicalisation est plus eleve qu’en Ontario (voir 
Statistique Canada, Rapport annuel du ministre de 
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at pp. 38-41). The respondents do not contest this 
evidence, nor do they deny that legislative protection 
is absolutely crucial if agricultural workers wish to 
unionize. Indeed, to suggest otherwise would con¬ 
tradict a widespread consensus among Parliament 
and the provincial legislatures that without certain 
minimum protections, the somewhat limited free¬ 
dom to organize itself would be a hollow freedom. 
For these reasons, I readily conclude that the eviden¬ 
tiary burden has been met in this case: the appel¬ 
lants have brought this litigation because there is no 
possibility for association as such without minimum 
statutory protection. 


(iii) The Exclusion of Agricultural Workers 
from the LRA Substantially Reinforces 
the Inherent Difficulty in Exercising the 
Freedom to Associate 

Their freedom to organize having been substan¬ 
tially impeded by exclusion from protective legisla¬ 
tion, it is still incumbent on the appellants to link 
this impediment to state, not just private action 
(see Dolphin Delivery, supra). On this point, the 
respondents argue that since agricultural workers 
are isolated, seasonal and relatively under-educated, 
this, along with the unfair labour practices of their 
employers, is what explains the difficulty in creat¬ 
ing associations rather than the underinclusiveness 
of the legislation. On the other hand, the appellants 
argue that the above conditions are reinforced by 
legislation which fails to provide minimum protec¬ 
tion of their freedom to organize and further isolates 
agricultural workers by excluding them from the 
general regime of labour relations. 


In my view, the appellants’ argument must pre¬ 
vail. What the legislature has done by reviving the 
LRA is not simply allow private circumstances to 
subsist; it has reinforced those circumstances by 
excluding agricultural workers from the only avail¬ 
able channel for associational activity (see Vriend, 


VIndustrie, des Sciences et de la Technologie pre¬ 
sent e sous Vempire de la Loi sur les declarations 
des personnes morales et des syndicats, Partie II, 
Syndicats ouvriers (1992), p. 38-41). Les intimes ne 
contestent pas cette preuve, pas plus qu’ils ne nient 
F importance cruciale de la protection de la loi pour 
les travailleurs agricoles qui desirent se syndiquer. 
En fait, exprimer une opinion differente serait con- 
traire au consensus general au sein du Parlement et 
des legislatures provinciales selon lequel, sans cer- 
taines protections minimales, la liberie relativement 
limitee de s’organiser demeure un voeu pieux. C’est 
pourquoi je conclus sans hesiter qu’il a ete satisfait 
a la charge de preuve : les appelants ont saisi les 
tribunaux parce qu’il n’y a aucune possibilite dis¬ 
sociation comme telle sans un minimum de protec¬ 
tion legale. 

(iii) L’exclusion des travailleurs agricoles de la 
LRT accroit considerablement la difficult^ 
inherente a l’exercice de la liberie dissocia¬ 
tion 

Meme si 1’exclusion du regime de protection 
a substantiellement entrave l’exercice de leur 
liberte de s’organiser, les appelants doivent nean- 
moins etablir un lien entre cette entrave et l’Etat, 
et non seulement avec un acte prive (voir Dolphin 
Delivery, precite). A cet egard, les intimes ont fait 
valoir que, puisque les travailleurs agricoles sont 
des travailleurs isoles, saisonniers et relativement 
peu instruits, ce sont ces conditions, combinees aux 
pratiques deloyales de leurs employeurs, qui expli- 
quent leurs difficultes a constituer des associations, 
et non la portee limitative de la legislation. Par 
contre, les appelants font valoir que la loi renforce 
les conditions precitees parce qu’elle n’apporte pas 
de protection minimum a leur liberte de s’organiser 
et qu’elle isole encore davantage les travailleurs 
agricoles en les excluant du regime general des 
relations de travail. 

A mon avis, 1’argument des appelants doit pre- 
valoir. En retablissant la LRT, le legislateur n’a 
pas simplement permis le maintien de conditions 
privees, il a renforce ces conditions en excluant 
les travailleurs agricoles de leur seul acces a 1’ac¬ 
tivity associative (voir Vriend, precite, par. 99-103). 
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supra, at paras. 99-103). The most poignant chap¬ 
ter in this legislative history, but by no means the 
decisive one, is the LRESLAA. Through this enact¬ 
ment. the Ontario government not only renewed 
its commitment to preventing agricultural unions 
from collective bargaining, but prohibited even the 
voluntary recognition of agricultural associations, 
whatever their attributes might be. At the same 
time, it must be presumed that the legislature under¬ 
stood the history of labour relations and remained 
of the view that a protective regime was essential 
to the exercise of freedom of association in this 
area. 

The most palpable effect of the LRESLAA and 
the LRA is, in my view, to place a chilling effect 
on non-statutory union activity. By extending 
statutory protection to just about every class of 
worker in Ontario, the legislature has essentially 
discredited the organizing efforts of agricultural 
workers. This is especially true given the relative 
status of agricultural workers in Canadian society. 
In Delisle, supra, I linked RCMP officers’ abil¬ 
ity to associate to their relative status, comparing 
them with the armed forces, senior executives in 
the public service and judges. The thrust of this 
argument was that if the PSSRA sought to discour¬ 
age RCMP officers from associating, it could not 
do so in light of their relative status, their financial 
resources and their access to constitutional pro¬ 
tection. By contrast, it is hard to imagine a more 
discouraging legislative provision than s. 3(b) of 
the LRA. The evidence is that the ability of agri¬ 
cultural workers to associate is only as great as 
their access to legal protection, and such protec¬ 
tion exists neither in statutory nor constitutional 
form. Moreover, agricultural workers already pos¬ 
sess a limited sense of entitlement as a result of 
their exclusion from other protective legislation 
related to employment standards and occupational 
health and safety (see Employment Standards Act 
Regulations, R.R.O. 1990, Reg. 325, s. 3(l)(i), 
excluding most agricultural workers from Parts 
IV-VIII of the Employment Standards Act, R.S.O. 
1990, c. E.14; Occupational Health and Safety 
Act, R.S.O. 1990, c. O.l, s. 3(2)). In this context, 
the effect of s. 3(b) of the LRA is not simply to 
perpetuate an existing inability to organize, but to 


Le chapitre le plus poignant de cette evolution 
legislative, mais certainement pas le plus decisif, 
est la LMLRTE. Par cette loi, le gouvernement 
de P Ontario a non seulement reitere son enga¬ 
gement a interdire la negotiation collective aux 
syndicats agricoles, mais il a egalement interdit la 
reconnaissance volontaire des associations agri¬ 
coles, quels que soient leurs attributs. En meme 
temps, il faut presumer que le legislateur etait au 
fait de l’histoire des relations de travail et demeurait 
d’avis qu’un regime de protection etait essentiel a 
l’exercice de la liberte dissociation dans ce sec- 
teur. 

L’effet le plus manifeste de la LMLRTE et de la 
LRT est, a mon avis, de paralyser T activite syndicale 
hors d’un cadre legal. En etendant la protection de 
la loi a presque toutes les categories de travailleurs 
en Ontario, le legislateur a essentiellement discre¬ 
dit les efforts d’organisation des travailleurs agri¬ 
coles. Cela est particulierement vrai compte tenu du 
statut relatif des travailleurs agricoles dans la societe 
canadienne. Dans Delisle, precite, j’etablis un hen 
entre la capacite des agents de la GRC de s’associer 
et leur statut relatif, en les comparant aux membres 
des forces armees, aux hauts fonctionnaires et aux 
juges. L’idee centrale de cet argument est que si la 
LRTFP visait a dissuader les agents de la GRC de 
s’associer, elle ne pouvait atteindre cet objectif etant 
donne leur statut relatif, leurs ressources financie- 
res et leur acces a la protection constitutionnelle. A 
l’oppose, il est difficile d’imaginer une disposition 
legislative plus dissuasive que T al. 3b) de la LRT. La 
preuve montre que la capacite des travailleurs agri¬ 
coles de s’associer est proportionnelle a la protec¬ 
tion legale, et que cette protection ne leur est donnee 
ni par un texte legislatif ni par la Constitution. De 
plus, a cause de leur exclusion d’autres regimes de 
protection (normes d’emploi, sante et securite au 
travail), les travailleurs agricoles ont un sens limite 
de leurs droits (voir Reglements en application de 
la Loi sur les normes d’emploi, R.R.O. 1990, Regl. 
325, al. 3(l)f), excluant la plupart des travailleurs 
agricoles des parties IV a VIII de la Loi sur les 
normes d’emploi, L.R.O. 1990, ch. E.14; Loi sur la 
sante et la securite au travail. L.R.O. 1990, ch. O.l, 
par. 3(2)). Dans ce contexte, Pal. 3b) de la LRT n’a 
pas seulement pour effet de perpetuer une incapacity 
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exert the precise chilling effect I declined to recog¬ 
nize in Delisle. 

Conversely, the didactic effects of labour rela¬ 
tions legislation on employers must not be under¬ 
estimated. It is widely accepted that labour rela¬ 
tions laws function not only to provide a forum 
for airing specific grievances, but for fostering 
dialogue in an otherwise adversarial workplace. 
As P. Weiler has written, unionization introduces 
a form of political democracy into the workplace, 
subjecting employer and employee alike to the 
“rule of law” (see Reconcilable Differences: New 
Directions in Canadian Labour Law (1980), at pp. 
31-32). In this context, the wholesale exclusion of 
agricultural workers from a labour relations regime 
can only be viewed as a stimulus to interfere with 
organizing activity. The exclusion suggests that 
workplace democracy has no place in the agricul¬ 
tural sector and, moreover, that agricultural work¬ 
ers’ efforts to associate are illegitimate. As surely 
as LRA protection would foster the “rule of law” in 
a unionized workplace, exclusion from that protec¬ 
tion privileges the will of management over that of 
the worker. Again, a contrast to Delisle, supra, is 
apposite: a government employer is less likely than 
a private employer to take exclusion from protective 
legislation as a green light to commit unfair labour 
practices, as its employees have direct recourse to 
the Charter. 


For these reasons, I believe it is inappropriate 
for the Ontario Legislature to distance itself from 
the effects of the LRA and the LRESLAA. The 
enactment of the Collective Bargaining Act, 1943 
reflected the legislature’s awareness of employer 
unfair labour practices and its concomitant rec¬ 
ognition that legislation was necessary to enable 
workers’ freedom of association. The Collective 
Bargaining Act, 1943 was enacted against a back¬ 
ground of staunch resistance to the labour move¬ 
ment; in large part, it was intended to prevent 
discrimination against union members. In this con¬ 
text. the exclusion of an entire category of workers 


existante de s’organiser, mais de creer precisement 
l’effet paralysant que j’ai refuse de reconnaitre dans 
Delisle. 

Inversement, il ne faut pas sous-estimer la valeur ^ 
didactique d’une loi sur les relations de travail pour 
les employeurs. II est largement reconnu que la 
legislation du travail offre non seulement une tri¬ 
bune pour faire valoir des griefs precis, mais qu’elle 
favorise aussi le dialogue dans un milieu de travail 
conflictuel. Comme l’ecrit P. Weiler, la syndica- 
lisation etablit une sorte de democratic politique 
sur le lieu de travail, assujettissant l’employeur et 
1’employe a la « regie de droit » (wok Reconcilable 
Differences : New Directions in Canadian Labour 
Law (1980), p. 31-32). Dans ce contexte, l’exclu- 
sion en bloc des travailleurs agricoles d’un regime 
de relations de travail ne peut etre pereue que 
comme une incitation a entraver l’activite associa¬ 
tive. L’exclusion donne a penser que la democratic 
au travail n’ a pas sa place dans le secteur agricole et, 
de plus, que les efforts dissociation des travailleurs 
agricoles ne sont pas legitimes. Aussi certainement 
que la protection de la LRT favoriserait 1’application 
de la « regie de droit » dans un lieu de travail syn- 
dique, 1’exclusion du regime de protection revient 
a privilegier la volonte patronale par rapport a celle 
du travailleur. Encore une fois, il faut faire une 
distinction avec Delisle, precite : un employeur 
gouvernemental, dont les employes peuvent recou- 
rir directement a la Charte, est moins susceptible 
qu’un employeur prive de considerer 1’exclusion du 
regime legal de protection comme l’autorisation de 
se livrer a des pratiques deloyales de travail. 

47 

Pour ces motifs, j’estime qu’il est inapproprie 
que la legislature de 1’Ontario prenne ses distances 
par rapport aux effets de la LRT et de la LMLRTE. 

L’ adoption de la Collective Bargaining Act, 1943 
resultait de ce qu’elle etait consciente de l’exis- 
tence de pratiques deloyales de travail et recon- 
naissait qu’elle devait legiferer pour permettre aux 
travailleurs d’exercer leur liberte d’association. La 
Collective Bargaining Act, 1943 a ete adoptee dans 
un contexte d’opposition farouche au mouvement 
ouvrier et elle visait en grande partie a empecher 
la discrimination contre les syndiques. Dans ces 
circonstances, l’exclusion d’une categorie entiere 
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from the LRA can only be viewed as a foreseeable 
infringement of their Charter rights. It was obvi¬ 
ously open to the respondents to argue that the 
legislature has since altered its view of the need 
for protective legislation and that the LRA is not 
even required for the majority of workers today. 
However, by reviving the exclusion in 1995 and pro¬ 
viding time-limited protection against penalty and 
reprisal, the legislature clearly acknowledged oth¬ 
erwise (see LRESLAA, s. 81(1)). In essence, after 
recognizing agricultural workers’ need for protec¬ 
tion, the legislature made things more difficult for 
them by excluding them from the protective regime 
put in place in 1943. For these reasons, the respond¬ 
ents cannot claim that circumstances have changed 
substantially since the enactment of the Collective 
Bargaining Act, 1943 ; rather, it can only justify the 
exclusion of agricultural workers on the basis of col¬ 
lateral concerns such as the protection of the family 
farm and the need to maintain a competitive agricul¬ 
tural sector — issues which, needless to say, must 
be considered under s. 1 of the Charter. 


In sum, I believe it is reasonable to conclude that 
the exclusion of agricultural workers from the LRA 
substantially interferes with their fundamental free¬ 
dom to organize. The inherent difficulties of organ¬ 
izing farm workers, combined with the threats of 
economic reprisal from employers, form only part 
of the reason why association is all but impossible in 
the agricultural sector in Ontario. Equally important 
is the message sent by s. 3(b) of the LRA. which dele- 
gitimizes associational activity and thereby ensures 
its ultimate failure. Given these known and foresee¬ 
able effects of s. 3(b), I conclude that the provision 
infringes the freedom to organize and thus violates 
s. 2(d) of the Charter. 

B. Section 1 

Having established a violation of s. 2(d) of the 
Charter, the question arises as to whether exclusion 
from the LRA constitutes a reasonable limit on agri¬ 
cultural workers’ freedom to organize. In this regard, 
s. 1 of the Charter obliges the respondents, as the 


de travailleurs de la LRT ne peut etre assimilee qui 
une atteinte previsible aux droits garantis par la 
Charte. Les intimes pouvaient bien sur faire valoir 
que le legislateur a depuis lors change d’avis quant 
a la necessite d’un regime legal de protection et que 
la LRT n’est me me plus necessaire de nos jours pour 
la majorite des travailleurs. Cependant, en faisant 
revivre l’exclusion en 1995 et en prevoyant une pro¬ 
tection limitee dans le temps contre les peines et les 
represailles, le legislateur a clairement manifesto le 
contraire (voir LMLRTE, par. 81(1)). Pour l’essen- 
tiel, apres avoir reconnu le besoin de protection des 
travailleurs agricoles, le legislateur a aggrave leur 
situation en les excluant du regime de protection en 
place en 1943. C’est pourquoi les intimes ne peu- 
vent pretendre que la situation a beaucoup change 
depuis 1’adoption de la Collective Bargaining Act, 
1943\ en realite, ils ne peuvent justifier l’exclusion 
des travailleurs agricoles que par des considerations 
accessoires, comme la protection de la ferme fami- 
liale et la necessite de maintenir la competitivite du 
secteur agricole — des elements qui, bien sur, doi- 
vent etre examines en fonction de 1’article premier 
de la Charte. 

En resume, j’estime qu’il est raisonnable de con- 
clure que 1’exclusion des travailleurs agricoles de la 
LRT porte substantiellement atteinte a leur liberte 
fondamentale de s’organiser. Les difficultes inhe- 
rentes a 1’organisation des travailleurs agricoles, de 
pair avec le risque de represailles financieres de la 
part de l’employeur, n’expliquent qu’en partie l’im- 
possibilite dissociation dans le secteur agricole en 
Ontario. Tout aussi important est le message que 
transmet Pal. 3b) de la LRT, qui retire a l’activite 
associative sa legitimite et assure ultimement son 
echec. Vu ces effets connus et previsibles de l’al. 
3b), je conclus que la disposition porte atteinte a la 
liberte dissociation et, par consequent, a l’al. 2d) 
de la Charte. 

B. L’article premier 

Une fois etablie Tatteinte a l’al. 2d) de la Charte, 
se pose la question de savoir si l’exclusion de la 
LRT restreint la liberte syndicale des travailleurs 
agricoles dans des limites qui sont raisonnables. A 
cet egard, Particle premier de la Charte oblige les 
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parties seeking to uphold the limitation, to establish 
both that the objective underlying the limitation is 
of sufficient importance to warrant overriding a con¬ 
stitutionally protected right or freedom, and that the 
means chosen to reach this objective are proportion¬ 
ate (see R. v. Oakes, [1986] 1 S.C.R. 103, atpp. 136- 
39). This analysis must be undertaken with a close 
attention to the factual and social context surround¬ 
ing the enactment of the LRA\ as I noted in Thomson 
Newspapers Co. v. Canada (Attorney General), 
[1998] 1 S.C.R. 877, at para. 87, “context is the 
indispensable handmaiden to the proper characteri¬ 
zation of the objective of the impugned provision, to 
determining whether that objective is justified, and 
to weighing whether the means used are sufficiently 
closely related to the valid objective so as to justify 
an infringement of a Charter right”. The contex¬ 
tual factors established in Thomson Newspapers and 
subsequent cases will prove especially helpful at the 
minimum impairment stage of the s. 1 analysis. 

(1) Sufficiently Important Objective 

According to settled s. 1 jurisprudence, the 
respondents must establish that the objectives of 
the infringing measures, in this case s. 80 of the 
LRESLAA and s. 3(h) of the LRA, “are of suffi¬ 
cient importance to warrant overriding a constitu¬ 
tionally protected right or freedom” (Big M Drug 
Mart, supra, at p. 352). The appellants argue that 
these objectives must be those “that originally moti¬ 
vated the government action in question”, and that 
“[t]he exclusion contained in the 1943 Act simply 
followed the approach taken in the U.S. Wagner Act 
which had excluded agricultural workers on racial 
grounds”. In support of this view, the appellants note 
that at the time the Wagner Act was enacted, agricul¬ 
tural workers in the American South were predomi¬ 
nantly Black and, due to their alienation from the 
political process, were unable to prevail over the 
will of powerful Southern Democrats. In my view, 
this argument confuses the objective underlying the 
passage of the 1943 Act with the social and political 
factors surrounding its enactment. While it may be 
that Southern Democrats held the balance of power 
at the time the Wagner Act was enacted, and fur¬ 
ther that the majority of agricultural workers lacked 


intimes, en tant que parties recherchant le maintien 
de la restriction, a prouver a la fois que l’objectif 
qui sous-tend cette restriction revet une impor¬ 
tance suffisante pour justifier la suppression d’un 
droit ou d’une liberie garantis par la Constitution, 
et que le moyen retenu pour atteindre cet objectif 
est proportionne (voir R. c. Oakes, [1986] 1 R.C.S. 
103, p. 136-139). Dans cette analyse, il faut porter 
une grande attention au contexte factuel et social 
dans lequel la LRT a ete adoptee; comme je le 
signale dans Thomson Newspapers Co. c. Canada 
(Procureur general), [1998] 1 R.C.S. 877, par. 87, 
« le contexte est 1’indispensable support qui permet 
de bien qualifier 1’objectif de la disposition attaquee, 
de decider si cet objectif est justifie et d’apprecier si 
les moyens utilises ont un hen suffisant avec l’objec- 
tif valide pour justifier une atteinte a un droit garanti 
par la Charte ». Les facteurs contextuels enonces 
dans Thomson Newspapers et des arrets posterieurs 
seront particulierement utiles a l’etape atteinte mini¬ 
male de 1’analyse fondee sur 1’article premier. 

(1) Objectif sufhsamment important 

Suivant la jurisprudence de 1’article premier, 
les intimes doivent etablir que les objectifs des 
mesures attentatoires, en l’occurrence Tart. 80 de 
la LMLRTE et Tal. 3b) de la LRT, « sont suffisam- 
ment importants pour justifier la suppression d’un 
droit ou d’une liberte garantis par la Constitution » 
(Big M Drug Mart, precite, p. 352). Les appelants 
font valoir que ces objectifs doivent etre ceux 
[TRADUCTION] « qui ont initialement incite le gou- 
vernement a prendre la mesure en cause » et que 
« [l’]exclusion prevue dans la loi de 1943 s’inspi- 
rait simplement de la Loi Wagner des Etats-Unis, qui 
excluait les travailleurs agricoles pour des motifs 
raciaux ». A l’appui de cette opinion, ils soulignent 
qu’a l’epoque de l’adoption de la Loi Wagner, les 
travailleurs agricoles du sud des Etats-Unis, etaient 
majoritairement de race noire et n’etaient pas, du 
fait de leur marginalisation politique, en mesure 
d’inflechir la volonte des puissants democrates du 
sud. A mon sens, cet argument confond l’objectif 
de la loi de 1943 avec le contexte social et politi¬ 
que de son adoption. Meme si Ton peut pretendre 
que les democrates du sud detenaient la balance du 
pouvoir au moment de 1’adoption de la Loi Wagner 
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access to the political process on account of their 
race, this does not prove that these workers were 
excluded “on racial grounds”. What it establishes, 
rather, is that the “administrative reasons” cited for 
excluding agricultural workers were accepted with¬ 
out debate because the workers themselves lacked 
an effective political voice. While this undoubtedly 
taints the legacy of the Wagner Act and the LRA, it 
does not alter the apparent policy objectives under¬ 
lying the exclusion of agricultural workers. 


The respondent Attorney General for Ontario 
proffers two broad objectives in this case, no doubt 
designed to avert the suggestion that its objectives 
have shifted since the 1943 Act: 

(1) to recognize the unique characteristics of 
Ontario agriculture and its resulting incom¬ 
patibility with legislated collective bargain¬ 
ing; and 

(2) to further the purpose of the LRA by extending 
legislated collective bargaining only to fields 
of employment where the Act’s purposes can 
be realized. 

While it is widely recognized that certain occu¬ 
pations may, in certain cases, be incompatible 
with collective bargaining, the judiciary and some 
essential services, for example, it is less certain 
that agricultural workers fall into this category. 
The Attorney General tenders extensive affidavit 
evidence on this point, arguing that the prevalence 
of the “family farm” and the vulnerability of the 
agricultural production process militate against 
legislated collective bargaining. For their part, 
the appellants maintain that the family farm no 
longer typifies Ontario agriculture and that the 
vulnerability of the agricultural production pro¬ 
cess, assuming it exists, does not militate against 
legislated collective bargaining. This discussion is 
however somewhat irrelevant in that the breach of 
the right of association does not extend to collec¬ 
tive bargaining. What the government of Ontario 
must justify with regard to this appeal is its 


et, en outre, que la majority des travailleurs agricoles 
n’avaient pas acces au processus politique a cause 
de leur race, cela ne prouve pas que ces travailleurs 
etaient exclus « pour des motifs raciaux ». Cela 
prouve plutot que les « raisons administratives » 
invoquees pour justiher l’exclusion des travailleurs 
agricoles ont ete acceptees sans debat parce que les 
travailleurs eux-memes n’etaient pas veritablement 
representes sur la scene politique. Meme si ces ele¬ 
ments entachent incontestablement T heritage de la 
Loi Wagner et de la LRT, cela ne change rien aux 
objectifs generaux qui paraissent sous-tendre 1’ex¬ 
clusion des travailleurs agricoles. 

Le procureur general de l’Ontario, intime, avance 
deux objectifs generaux en l’espece, dans le but 
manifeste de parer I'allegation que les objectifs ont 
change depuis la loi de 1943 : 

(1) reconnaitre les caracteristiques uniques de 
Fagriculture de TOntario et L incompatibility 
qui en resulte avec un regime legal de nego- 
ciation collective et 

(2) realiser l’objet de la LRT en etablissant un 
regime legal de negociation collective dans 
les seuls secteurs d’emploi ou les objectifs de 
la loi peuvent etre atteints. 

Meme s’il est generalement admis que certains 
domaines d’emploi peuvent, dans certains cas, ne 
pas se prefer a la negociation collective, comme le 
domaine judiciaire et certains services essentiels, on 
peut douter que ce soil le cas du travail agricole. Le 
procureur general offre a cet egard une volumineuse 
preuve par affidavits, faisant valoir que la predomi¬ 
nance de la « ferme familiale » et la vulnerability 
du processus de production agricole militent contre 
l’instauration d’un regime legal de negociation col¬ 
lective. Pour leur part, les appelants soutiennent que 
la ferme familiale ne caracterise plus T agriculture 
de 1’Ontario et que la vulnerability du processus 
de production agricole, si elle existe, ne milite pas 
contre l’etablissement d’un regime legal de negocia- 
tion collective. Le debat est un peu oiseux puisque 
la violation du droit d’association ne touche pas la 
negociation collective. Ce que le gouvernement de 
l’Ontario doit justiher, dans le pourvoi, est l’entrave 
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substantial interference with the right to form agri¬ 
cultural associations. 

Judging from the parties’ evidence, I am satisfied 
both that many farms in Ontario are family-owned 
and -operated, and that the protection of the family 
farm is a pressing enough objective to warrant the 
infringement of s. 2(d) of the Charter. The fact that 
Ontario is moving increasingly towards corporate 
farming and agribusiness does not, in my view, 
diminish the importance of protecting the unique 
characteristics of the family farm; on the contrary, 
it may even augment it. Perhaps more importantly, 
the appellants do not deny that the protection of 
the family farm is, at least in theory, an admira¬ 
ble objective. The choice to “pursue the pastoral 
path” implies a unique and non-commercial way of 
life; this way of life is entitled, according to many, 
to the same level of protection as “that which pre¬ 
vails in our factories and office buildings” (D. M. 
Beatty, Putting the Charter to Work: Designing 
a Constitutional Labour Code (1987), at p. 91). 
If providing this protection means restraining the 
activities of those who would interfere with that 
choice, the appropriate response is not to deny the 
protection, however, but to balance these interests 
against one another. Such balancing, in my view, is 
the essence of s. 1 of the Charter (see R. v. Sharpe, 
[2001] 1 S.C.R. 45, 2001 SCC 2, at para. 97). As 
Professor Beatty puts it, at p. 91, “the freedom of 
those who choose to experience their lives in such 
non-commercial, self-sustaining ways may jus¬ 
tify restraining the freedom of others who would 
wish to associate with them in a way which would 
threaten or deny them the opportunity to realize 
their choice”. 

With respect to the economic rationale, I disa¬ 
gree with the appellants that “[t]he Government 
has provided no evidence that the Ontario agri¬ 
cultural sector is in a fragile competitive position 
or that it is likely to be substantially affected by 
small changes in the cost and operating structure 
of Ontario farming”. The Attorney General notes 
that agriculture occupies a volatile and highly 
competitive part of the private sector economy, 
that it experiences disproportionately thin profit 
margins and that its seasonal character makes it 


substantielle a l’exercice du droit de former des 
associations agricoles. 

La preuve en l’espece me convainc a la fois 
qu’il existe en Ontario de nombreuses fermes dont 
la propriete et 1’exploitation revetent un caractere 
familial; et que la protection de ce caractere familial 
est un objectif suffisamment urgent pour justifier 
ratteinte a l’al. 2d) de la Charte. Le fait que l’On- 
tario s’oriente de plus en plus vers Texploitation 
commerciale et Tagro-industrie ne diminue pas, a 
mon avis, T importance de proteger les caracteris- 
tiques uniques de la ferme familiale; au contraire, 
il peut meme l’accroitre. De plus, les appelants ne 
nient pas que la protection de la ferme familiale 
soit, du moins en theorie, un objectif louable. Le 
choix de [TRADUCTION] « perseverer dans la voie 
pastorale » implique un mode de vie unique et non 
commercial; selon beaucoup, ce mode de vie merite 
la meme protection [TRADUCTION] « que l’usine 
ou le bureau » (D. M. Beatty, Putting the Charter 
to Work: Designing a Constitutional Labour Code 
(1987), p. 91). Si fournir cette protection signi- 
fie restreindre les activites de ceux qui compro- 
mettraient ce choix, la reaction appropriee n’est 
pas de refuser la protection, mais de soupeser les 
interets des uns et des autres. Cette ponderation, a 
mon sens, participe de T essence meme de T article 
premier de la Charte (voir R. c. Sharpe, [2001] 1 
R.C.S. 45, 2001 CSC 2, par. 97). Comme le dit le 
professeur Beatty, p. 91, [TRADUCTION] « la liberie 
des personnes qui privilegient le non-commercial 
et 1’autosuffisance peut justifier de restreindre la 
liberte des personnes qui souhaiteraient s’associer 
a elles d’une maniere susceptible de menacer ou de 
nier ce choix ». 

53 

En ce qui concerne la justilication economi- 
que, je ne partage pas l’avis des appelants selon 
lequel [TRADUCTION] « [l]e gouvernement n’a 
aucunement etabli que le secteur agricole ontarien 
est dans une situation concurrentielle precaire ou 
qu’il pourrait etre touche substantiellement par des 
modifications minimes de la structure des couts et 
de 1’exploitation ». Le procureur general note que 
T agriculture est un secteur volatile et hautement 
concurrentiel de l’economie privee, que ses marges 
de profit sont disproportionnellement minces et que 
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particularly vulnerable to strikes and lockouts. 
Moreover, these characteristics were readily 
accepted by the Task Force leading to the adop¬ 
tion of the ALRA, which recommended a system 
of compulsory arbitration in order to guard against 
the economic consequences of strikes and lockouts 
(see Task Force on Agricultural Labour Relations 
(Ontario), Second Report to the Minister of Labour 
(November 1992), at pp. 2 and 7). Whether such 
a recommendation is more constitutionally reason¬ 
able than a wholesale exclusion of agricultural 
workers is, in my view, an issue of proportionality 
rather than pressing and substantial objective. In 
other words, accepting the importance of protect¬ 
ing the family farm and ensuring farm productiv¬ 
ity, the crucial question is whether the total exclu¬ 
sion of agricultural workers from the LRA is (1) 
a rational way of achieving this objective, (2) a 
measured response to this objective, and (3) not 
so severe in its effects that the Charter breach out¬ 
weighs the objective’s importance {Oakes, supra). 


(2) Proportionality 

(a) Rational Connection 

At this stage, the question is whether a wholesale 
exclusion of agricultural workers from the LRA is 
carefully tailored to meet its stated objectives. Put 
differently, can the formation of agricultural unions 
rationally be regarded as a threat to the unique char¬ 
acteristics of Ontario’s agriculture? Or conversely, 
does a regime which substantially impedes the 
right to form agricultural unions advance the cause 
articulated by the Attorney General? In my view, 
the Attorney General has demonstrated that unioni¬ 
zation involving the right to collective bargaining 
and to strike can, in certain circumstances, func¬ 
tion to antagonize the family farm dynamic. The 
reality of unionization is that it leads to formalized 
labour-management relationships and gives rise 
to a relatively formal process of negotiation and 
dispute resolution; indeed, this may well be its 
principal advantage over a system of informal 
industrial relations. In this context, it is reasonable 


son caractere saisonnier la rend particulierement 
vulnerable aux greves et aux lock-out. En outre, 
ces caracteristiques ont ete reconnues d’emblee 
par le Groupe d’etude a l’origine de la LRTA, qui 
a recommande un systeme d’arbitrage obligatoire 
pour parer aux consequences financieres des greves 
et des lock-out (voir Groupe d’etude sur les rela¬ 
tions de travail dans le secteur agricole (Ontario), 
Second Report to the Minister of Labour (novem- 
bre 1992), p. 2 et 7). A mon avis, la question de 
savoir si une telle recommandation est plus raison- 
nable sur le plan constitutionnel que l’exclusion en 
bloc des travailleurs agricoles releve davantage de 
la proportionnalite que de l’existence d’un objectif 
urgent et reel. Autrement dit, une fois reconnue 
1’importance de proteger la ferme familiale et d’as¬ 
surer la productivity du secteur agricole, la ques¬ 
tion cruciale est de savoir si l’exclusion totale des 
travailleurs agricoles de la LRT (1) est un moyen 
rationnel d’atteindre cet objectif, (2) une mesure 
proportionnee a cet objectif et (3) n’a pas de reper¬ 
cussions graves au point que l’atteinte a la Charte 
l’emporte sur l’importance de l’objectif {Oakes, 
precite). 

(2) Proportionnalite 

a) Lien rationnel 

A cette etape, il faut determiner si l’exclusion 
en bloc des travailleurs agricoles de la LRT est une 
mesure soigneusement concue pour atteindre les 
objectifs explicites de cette loi. En d’autres termes, 
la formation de syndicats agricoles peut-elle ration- 
nellement etre consideree comme une menace 
pour les caracteristiques uniques de 1’agriculture 
ontarienne? Ou a l’inverse, un regime qui entrave 
considerablement le droit de former des syndicats 
agricoles fait-il progresser la cause defendue par le 
procureur general? A mon avis, ce dernier a etabli 
que, dans certains cas, la syndicalisation compor- 
tant le droit de negotiation collective et le droit de 
greve peut rendre conflictuelle la dynamique de la 
ferme familiale. Dans les faits, la syndicalisation 
fait naitre des rapports formels entre employes 
et employeurs et donne lieu a un processus rela- 
tivement formel de negotiation et de reglement 
des differends; c’est d’ailleurs peut-etre la son 


2001 SCC 94 (CanLII) 





[2001] 3 R.C.S. 


DUNMORE c. ONTARIO Le juge Bastarache 


1069 


to speculate that unionization will threaten the flex¬ 
ibility and cooperation that are characteristic of the 
family farm and distance parties who are otherwise, 
to use the respondent’s words, “interwoven into 
the fabric of private life” on the farm. That said, 
I hasten to add that this concern ought only be as 
great as the extent of the family farm structure in 
Ontario and that it does not necessarily apply to the 
right to form an agricultural association. In cases 
where the employment relationship is formalized 
to begin with, preserving “flexibility and co-oper¬ 
ation” in the name of the family farm is not only 
irrational, it is highly coercive. The notion that 
employees should sacrifice their freedom to asso¬ 
ciate in order to maintain a flexible employment 
relationship should be carefully circumscribed, as 
it could, if left unchecked, justify restrictions on 
unionization in many sectors of the economy. 


Even less convincing than Ontario’s family 
farm policy, in my view, is a policy of denying 
the right of association to agricultural workers on 
economic grounds. While this may be a rational 
policy in isolation, it is nothing short of arbi¬ 
trary where collective bargaining rights have been 
extended to almost every other class of worker in 
Ontario. The reality, as acknowledged by all par¬ 
ties to this appeal, is that many industries expe¬ 
rience thin profit margins and unstable produc¬ 
tion cycles; this may be due to unpredictable and 
time-sensitive weather conditions, as in the case of 
agriculture, or to other factors such as consumer 
demand and international competition. In my 
view, it would be highly arbitrary to accept this 
reasoning in respect of almost every industry in 
Ontario, only to extend it in respect of vulnerable 
agricultural workers to the point of denying them 
the right to associate. As Professor Beatty has writ¬ 
ten, “[i]f indeed collective bargaining increases the 
costs of labour to the overall detriment of society, 
then our legislators should repeal the legislation in 
its entirety rather than selectively exclude those 
most in need of its protection” (Beatty, supra, at 
p. 90). I conclude that the respondents have not 


principal avantage sur un systeme de relations de 
travail informelles. Dans ce contexte, il est raison- 
nable de craindre que la syndicalisation compro- 
mette la souplesse et la collaboration caracteristi- 
ques de la ferme familiale et eloigne des personnes 
qui sont par ailleurs, selon T intime, [TRADUCTION] 

« interdependantes dans la vie privee » a la ferme. 

Cela dit, je m’empresse d’ajouter que cette inquie¬ 
tude ne devrait pas deborder le cadre de T exploi¬ 
tation agricole familiale en Ontario et qu’elle ne 
touche pas necessairemenl le droit de former une 
association agricole. Lorsque les relations de tra¬ 
vail sont deja formelles, preserver la souplesse et 
la collaboration au nom d’un mode d’exploitation 
familial est non seulement irrationnel, mais aussi 
hautement coercitif. L’idee que des employes 
devraient renoncer a leur liberie de s’associer afin 
de preserver la souplesse des relations de travail 
devrait etre soigneusement circonscrite car elle 
pourrait, en l’absence de balises, justifier la res¬ 
triction de la syndicalisation dans de nombreux 
secteurs economiques. 

A mon avis, la justification economique de ^ 
la negation du droit des travailleurs agricoles de 
s’associer est encore moins convaincante que la 
politique de preservation de la ferme familiale. 

Bien que, consideree isolement, elle puisse etre 
rationnelle, elle est totalement arbitraire dans un 
contexte ou le droit de negociation collective est 
accorde a presque toutes les autres categories de 
travailleurs en Ontario. Toutes les parties au pour- 
voi reconnaissent qu’en realite de nombreux sec¬ 
teurs d’activite ont des marges de profit minimes 
et des cycles de production instables; cela peut etre 
imputable a l’imprevisibilite et a la variability des 
conditions meteorologiques, comme en agriculture, 
ou a d’autres facteurs comme la demande du con- 
sommateur et la concurrence internationale. Selon 
moi, il serait extremement arbitraire de reconnaitre 
la justesse de ce raisonnement pour la quasi-tota- 
lite des secteurs d’activite en Ontario, mais de l’ap- 
pliquer aux travailleurs agricoles vulnerables au 
point de leur refuser le droit de s’associer. Comme 
l’ecrit Beatty, [TRADUCTION] « [s]i effectivement 
la negociation collective accroit le cout de la main- 
d’oeuvre au detriment general de la societe, le legis¬ 
lates devrait alors abroger la legislation en totalite 
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met the onus of proof with regard to the economic 
rationale. 


(b) Minimum Impairment 

The next issue is whether recognizing the 
unique characteristics of Ontario agriculture and 
its resulting incompatibility with the formation 
of agricultural associations as a reasonable mini¬ 
mum justifies the complete exclusion of agricul¬ 
tural workers from the LRA. The LRA excludes 
all persons “employed in agriculture, hunting or 
trapping” from its application, defining agriculture 
as “farming in all its branches, including dairying, 
beekeeping, aquaculture, the raising of livestock 
including non-traditional livestock, furbearing 
animals and poultry, the production, cultivation, 
growing and harvesting of agricultural commodi¬ 
ties, including eggs, maple products, mushrooms 
and tobacco, and any practices performed as an 
integral part of an agricultural operation” (see 
LRA, s. 1(1)). This provision has been broadly 
interpreted by Ontario’s Labour Relations Board, 
albeit with some reluctance and interpretive dif¬ 
ficulty. In Wellington Mushroom Farm, [1980] 
O.L.R.B. Rep. May 813, for example, a majority of 
the board denied LRA certification to the employ¬ 
ees of a mushroom factory, even though the actual 
growing of the mushrooms took place within a 
single-storey concrete block building. The major¬ 
ity of the board recognized that the employer’s 
operation did “not differ in any material respect 
from a typical manufacturing plant”, but it con¬ 
cluded that the growing of mushrooms constituted 
an agricultural activity in the ordinary sense of the 
term (p. 819). In other cases, the board has denied 
LRA protection to stationary engineers employed 
at a greenhouse, truck drivers hired to transport 
chickens and employees of a chicken hatchery (see 
Calvert-Dale Estates Ltd., [1971] O.L.R.B. Rep. 
Feb. 58; Spruceleigh Farms, [1972] O.L.R.B. Rep. 
Oct. 860; Cuddy Chicks Ltd., [1988] O.L.R.B. Rep. 
May 468, application for judicial review dismissed 
(1988), 66 O.R. (2d) 284 (Div. Ct.), aff’d (1989), 
70 O.R. (2d) 179 (C.A.), aff’d [1991] 2 S.C.R. 5; 


au lieu d’exclure selectivement ceux qui ont le plus 
besoin de sa protection » (Beatty, op. cit., p. 90). 
Je conclus que les intimes ne se sont pas acquittes 
du fardeau de la preuve de la justification economi- 
que. 

b) Atteinte minimale 

La question qui se pose ensuite est de savoir si 
la reconnaissance des caracteristiques uniques de 
l’agriculture ontarienne et de 1’incompatibility! qui 
en resulte avec la formation dissociations agricoles 
justihe, comme restriction minimale raisonnable, 
1’exclusion complete des travailleurs agricoles de 
la LRT. Cette loi ne s’applique pas « a la personne 
qui est employee a 1’agriculture, a la chasse ou au 
piegeage », et elle definit T agriculture comme etant 
« tous ses domaines d’ activite, notamment la produc¬ 
tion laitiere, l’apiculture, l’aquiculture, l’elevage du 
betail, dont l’elevage non traditionnel, l’elevage des 
animaux a fourrure et de la volaille, la production, la 
culture et la recolte de produits agricoles, y compris 
les oeufs, les produits de l’erable, les champignons 
et le tabac, et toutes les pratiques qui font partie 
integrante d’une exploitation agricole » (LRT, par. 
1(1)). Cette disposition a ete interpretee de maniere 
extensive par la Commission des relations de travail 
de l’Ontario, bien qu’avec une certaine reticence et 
des difficultes d’interpretation. Par exemple, dans 
Wellington Mushroom Farm, [1980] O.L.R.B. Rep. 
May 813, la majorite des commissaires a refuse 1’ac¬ 
creditation d’un syndicat regroupant les employes 
d’une champignonniere sur le fondement de la LRT, 
meme si la culture des champignons comme telle se 
faisait a l’interieur d’un batiment d’un seul etage en 
blocs de beton. La majorite a reconnu que l’entre- 
prise de l’employeur [TRADUCTION] « ne differait 
pas, sous aucun aspect important, d’une veritable 
usine de fabrication » (p. 819), mais elle a conclu 
que la culture de champignons etait une activite 
agricole au sens ordinaire du terme. Dans d’autres 
cas, la Commission a refuse la protection de la LRT 
a des operateurs de machines fixes travaillant dans 
une serre, a des camionneurs faisant le transport de 
poulets et aux employes d’un couvoir (voir Calvert- 
Dale Estates Ltd., [1971] O.L.R.B. Rep. Feb. 58, 
Spruceleigh Farms, [1972] O.L.R.B. Rep. Oct. 860, 
Cuddy Chicks Ltd., [1988] O.L.R.B. Rep. May 468, 
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see also, G. W. Adams, Canadian Labour Law 
(2nd ed. (loose-leaf)), at pp. 6-49 and 6-50). 


The Attorney General claims, rightly in my 
view, that to exclude a given occupation from the 
LRA “involves a weighing of complex values and 
policy considerations that are often difficult to bal¬ 
ance” and that this balancing “will in large part 
depend upon the particular perspective, priorities, 
views, and assumptions of the policy makers, as 
well as the political and economic theory to which 
they subscribe”. Similar statements have been 
made about labour relations generally, which have 
been described as “an extremely sensitive subject” 
premised on “a political and economic compromise 
between organized labour — a very powerful socio¬ 
economic force — on the one hand, and the employ¬ 
ers of labour — an equally powerful socio-economic 
force — on the other” ( Alberta Reference, supra, 
per McIntyre J., at p. 414). Policy choices are based 
on value judgments. This Court will only interfere 
with such choices where a more fundamental value 
is at stake and where it is apparent that a free and 
democratic society cannot permit the policy to inter¬ 
fere with the right in the circumstances of the case. 
The basis for the policy choice must be questioned 
strictly. It is not the motive of the legislature that is 
at issue, but the foundation for its policy. What is 
justified is that which is based on a general public 
purpose, is practically necessary and has a rational 
basis that can be supported after a normative evalu¬ 
ation of the area of intervention. Given the delicate 
balance between interests that is required here, as 
well as the added complexity of protecting the char¬ 
acter of the family farm, one might be tempted to 
conclude that a wide margin of deference is owed 
to the enacting legislature when applying the mini¬ 
mum impairment test (see Thomson Newspapers, 
supra, at paras. 111-15). However, as outlined 
in Thomson Newspapers, political complexity is 
not the deciding factor in establishing a margin of 
deference under s. 1. Rather, the margin will vary 
according to whether legislature has (1) sought a 
balance between the interests of competing groups, 
(2) defended a vulnerable group with a subjective 


demande de controle judiciaire rejetee (1988), 66 
O.R. (2d) 284 (C. div.), conf. par (1989), 70 O.R. 

(2d) 179 (C.A.), conf. par [1991] 2 R.C.S. 5; voir 
aussi, G. W. Adams, Canadian Labour Law (2 e ed. 
(feuilles mobiles)), p. 6-49 et 6-50). 
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Le procureur general fait valoir, a juste titre selon 
moi, qu’avant de soustraire un domaine d’activite a 
la LRT, [TRADUCTION] « il faut soupeser des valeurs 
et des considerations de principe complexes souvent 
difficiles a mettre en equilibre », et que cette pon- 
deration « depend largement de la perspective, des 
priorites, des opinions et des hypotheses particulie- 
res du decideur, ainsi que de la theorie politique et 
economique a laquelle il adhere ». Des observa¬ 
tions semblables ont ete formulees concernant le 
droit du travail en general, un « sujet [. . .] extreme- 
ment delicat » fonde sur « un compromis politique 
et economique entre d’une part, le syndicalisme, 
qui constitue une force socio-economique fort 
puissante, et d’autre part, le patronat, qui constitue 
une force socio-economique tout aussi puissante » 
(Renvoi relatif a VAlberta, precite, le juge McIntyre, 
p. 414). Les choix politiques s’appuient sur des 
jugements de valeur. Notre Cour n’intervient dans 
ces choix que lorsqu’une valeur plus fondamentale 
est en jeu et qu’il appert qu’une societe hbre et 
democratique ne peut tolerer que la politique com- 
promette l’exercice du droit dans les circonstances 
de l’espece. Le fondement du choix politique doit 
faire l’objet d’un controle strict. Ce n’est pas la 
motivation du legislateur qui est en cause, mais le 
fondement de sa politique. Ce qui est justifie est ce 
qui est fonde sur l’interet public en general, ce qui 
est necessaire en pratique et ce qui a un fondement 
rationnel qui resiste a T evaluation normative du 
champ d’intervention. Vu l’equilibre delicat a trou- 
ver en l’espece entre les interets en jeu, ainsi que la 
difficulty supplementaire que comporte la protec¬ 
tion de l’exploitation agricole familiale, on peut etre 
tente de conclure qu’il y a lieu de deferer largement 
au legislateur sur la question de l’atteinte minimale 
(voir Thomson Newspapers, precite, par. 111-115). 
Cependant, notre Cour precise dans cet arret que 
la difficulty politique n’est pas un facteur decisif 
lorsqu’il s’agit de determiner le degre de deference 
aux fins de 1’article premier. Le degre de deference 
variera selon que le legislateur (1) a soupese les 
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apprehension of harm, (3) chosen a remedy whose 
effectiveness cannot be measured scientifically, and 
(4) suppressed an activity whose social or moral 
value is relatively low. In my view, these factors on 
the whole favour a strict application of the minimum 
impairment test in the context of this appeal. 


In Delisle, supra, Cory and Iacobucci JJ. applied 
the above factors to a provision much like the one 
impugned in this case, concluding that “ none of 
the contextual factors discussed by Bastarache J. in 
Thomson Newspapers favours an exercise of defer¬ 
ence to the legislature” (para. 128 (emphasis in orig¬ 
inal)). In my view, this analysis should be applied 
to this case with two minor exceptions. With respect 
to the second factor, the vulnerable group at issue in 
this case is a constituency of family farmers whose 
unique way of life stands to be jeopardized by col¬ 
lective bargaining legislation. This suggests that the 
margin of deference ought to be widened, although I 
hasten to add that the appellants also represent a vul¬ 
nerable group worthy of legislative protection. The 
third factor yields a similarly ambiguous result. On 
the one hand, there is no concrete evidence to refute 
the conclusion that totally excluding agricultural 
workers from the LRA achieves the legislature’s 
objectives. Nor is there any scientific way of meas¬ 
uring whether the formation of agricultural unions 
undermines the family farm lifestyle. However, one 
can surely draw on statistical evidence, as both par¬ 
ties have in this case, to determine the prevalence of 
the family farm in Ontario. Given the centrality of 
this issue to the respondents’ case, it would be inap¬ 
propriate to accord deference to the legislature and 
avoid evaluating their statistical claims. 


With this in mind, I turn to the question of 
whether the legislature has impeded the appel¬ 
lants’ associational activity more than is reason¬ 
ably necessary to achieve its stated objectives. The 
Attorney General makes three arguments in defence 
of its policy: first, that unionization is not appropri¬ 
ate for the “vast majority” of Ontario agricultural 


interets des groupes opposes, (2) a defendu un 
groupe vulnerable ayant une crainte subjective de 
prejudice, (3) a opte pour une mesure dont l’effi- 
cacite ne peut etre evaluee scientihquement et (4) 
a supprime une activite dont la valeur sociale ou 
morale est relativement minime. J’estime que, dans 
1’ensemble, ces facteurs militent en faveur d’une 
application stride du critere de l’atteinte minimale 
dans le contexte du present pourvoi. 

Dans Delisle, precite, les juges Cory et Iacobucci 
appliquent ces facteurs a une disposition assez sem- 
blable a celle en l’espece et concluent qu’« aucun 
des facteurs contextuels analyses par le juge 
Bastarache dans Thomson Newspapers ne favorise 
la retenue judiciaire envers le legislateur » (par. 128 
(souligne dans l’original)). Je suis d’avis d’appli- 
quer cette analyse en l’espece, sous reserve de deux 
exceptions mineures. Sur le deuxieme facteur, le 
groupe vulnerable est un ensemble d’agriculteurs 
familiaux dont le mode d’existence unique risque 
d’etre compromis par le regime legal de negocia- 
tion collective. Cela meriterait un degre plus eleve 
de deference, mais je m’empresse d’ajouter que les 
appelants constituent aussi un groupe vulnerable 
digne de la protection du legislateur. Le troisieme 
facteur donne egalement lieu a un resultat ambigu. 
D’une part, aucune preuve concrete ne refute la 
conclusion que T exclusion totale des travailleurs 
agricoles de la LRT permet de realiser les objectifs 
du legislateur. II n’existe pas non plus de moyens 
scientifiques de determiner si la creation de syndi- 
cats agricoles compromet le mode d’exploitation 
familial. Toutefois, on peut se servir de la preuve 
statistique, comme les deux parties au pourvoi, pour 
determiner si 1’exploitation familiale predomine en 
Ontario. Cette question etant au coeur de la these 
des intimes, il serait inopportun d’opter pour la 
deference envers le legislateur et de ne pas examiner 
leurs arguments statistiques. 

Gardant ceci a 1’esprit, je passe a la question de 
savoir si le legislateur a entrave T activite associa¬ 
tive des appelants plus qu’il n’etait raisonnablement 
necessaire pour atteindre ses objectifs explicites. Le 
procureur general offre trois arguments a l’appui 
de la mesure legislative : premierement, la syndi- 
calisation ne convient pas a la « vaste majorite » 
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operations; second, that no appropriate dispute reso¬ 
lution mechanism exists for agricultural workers; 
and third, that extending collective bargaining rights 
to certain sectors of agriculture would be “arbitrary 
and impracticable”. It is also submitted that legis¬ 
latures are entitled to a margin of deference when 
balancing complex matters of economic policy. In 
my view, these arguments all fail on a single point: 
they do not justify the categorical exclusion of agri¬ 
cultural workers where no satisfactory effort has 
been made to protect their basic right to form asso¬ 
ciations. 


This effort need not produce the result most 
desirable to this Court; however, the legislature 
must “attempt very seriously to alleviate the effects” 
of its laws on those whose fundamental freedoms 
are infringed ( Edwards Books, supra, per Dickson 
C.J., at p. 782). In Edwards Books, for example, 
this Court considered whether a Sunday closure 
law constituted a justifiable limit on the religious 
freedom of Saturday observers. The law provided 
an exemption for stores that had been closed on 
Saturday. However, the exemption was withheld 
from stores that employed more than seven employ¬ 
ees and occupied 5,000 square feet of retail space or 
more. Despite the existence of less intrusive legisla¬ 
tion in other provinces, three members of this Court 
characterized the exemption as “a satisfactory effort 
on the part of the Legislature of Ontario” (p. 782) 
and, on that basis, upheld the Act under s. 1. By 
contrast, neither enactment in this case includes a 
concrete attempt to alleviate the infringing effects 
on agricultural workers. Not only does the legis¬ 
lation fail to distinguish between different types of 
agriculture, but there is no evidence that the Ontario 
Legislature even turned its mind to freedom of asso¬ 
ciation when enacting either statute. Rather, each 
enactment merely cloned a piece of existing legisla¬ 
tion — be it the Wagner Act or the LRA — and, in so 
doing, relied on studies that had been commissioned 
by a previous legislature. 

In my view, there are at least two ways in which 
the LRESLAA might impair Charter rights more 


des exploitations agricoles de T Ontario; deuxieme- 
ment, aucun mecanisme approprie de reglement des 
differends n’existe pour les travailleurs agricoles; 
et troisiemement, la reconnaissance du droit a la 
negotiation collective dans certains domaines de 
1’agriculture serait « arbitraire et irrealiste ». II 
ajoute que le legislateur a droit a une certaine defe¬ 
rence quand il soupese des questions complexes de 
politique economique. A mon avis, ces arguments 
echouent tous sur le meme point : ils ne justifient 
pas l’exclusion categorique des travailleurs agrico¬ 
les quand aucun effort satisfaisant n’a ete fait pour 
proteger leur droit fondamental de former des asso¬ 
ciations. 

Un tel effort n’a pas a deboucher sur le resultat ^ 
juge le plus souhaitable par notre Cour; cependant, le 
legislateur doit « tenter tres serieusement d’attenuer 
[l]es effets » de ses lois sur les personnes atteintes 
dans leurs libertes fondamentales ( Edwards Books, 
precite, le juge en chef Dickson, p. 782). Dans cet 
arret, par exemple, notre Cour examinait si une loi 
obligeant les commerces a fermer le dimanche etait 
une restriction justifiable de la liberie de religion de 
ceux qui observaient le samedi. La loi prevoyait 
une exemption pour les commerces qui fermaient 
le samedi, mais l’exemption ne s’appliquait pas 
aux commerces employant plus de sept personnes 
et utilisant une superhcie de 5 000 pieds carres ou 
plus. Malgre l’existence de lois moins attentatoires 
dans d’autres provinces, trois juges de notre Cour 
ont estime que l’exemption etait « un effort satis¬ 
faisant » de la part du legislateur ontarien (p. 782) 
et ont confirme la validite de la loi en application de 
1’article premier. A l’oppose, aucune des lois consi- 
derees en l’espece ne tente veritablement d’attenuer 
les effets attentatoires sur les travailleurs agricoles. 

Non seulement les lois ne distinguent pas les diffe- 
rents types d’agriculture, mais rien ne prouve que la 
legislature de 1’Ontario ait meme pense a la liberte 
d’association quand elle a adopte l’une ou l’autre 
loi. Chaque loi ne fait que reproduire les dispo¬ 
sitions de lois existantes — la Loi Wagner ou la 
LRT — et s’appuie done sur des etudes faites pour 
une legislature anterieure. 

Selon moi, la LMLRTE peut, d’au moins deux ^ 
manieres, porter atteinte aux droits garantis par la 
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than is reasonably necessary to achieve its objec¬ 
tives: first, by denying the right of association to 
every sector of agriculture, and second, by denying 
every aspect of the right, specially whatever protec¬ 
tion is necessary to form and maintain employee 
associations, to agricultural workers. A similar 
approach to s. 1 was applied in Osborne v. Canada 
(Treasury Board), [1991] 2 S.C.R. 69, in which 
this Court struck down a prohibition on partisan 
political activity by public servants. Much like 
the legislation at issue in this appeal, the provi¬ 
sion in Osborne banned “all partisan-related work 
by all public servants, without distinction either as 
to the type of work, or as to their relative role, level 
or importance in the hierarchy of the public serv¬ 
ant” (per Sopinka J., at p. 100 (emphasis added)). 
Moreover, in Osborne the Court was referred, as 
in this case, to legislation in other jurisdictions that 
made distinctions both as to the activity proscribed 
and the level of public servant, without any weak¬ 
ening of the underlying objective. Based on these 
factors, Sopinka J. concluded that “[t]he restrictions 
on freedom of expression in this case are over-inclu¬ 
sive and go beyond what is necessary to achieve the 
objective of an impartial and loyal civil service” 
(p. 100). Although the Court differed on whether 
to strike down the legislation or to read it down in 
that particular case, its minimum impairment analy¬ 
sis provides unequivocal authority for the current 
appeal (see, similarly, Rocket v. Royal College of 
Dental Surgeons of Ontario, [1990] 2 S.C.R. 232, 
striking down a restriction on advertising by dentists 
on grounds that it was overbroad). 


Turning to the Ontario legislation, my view is that 
the s. 1 justification suffers, first, from the lack of a 
recognition of the evolving nature of Ontario agri¬ 
culture. To the extent the term “family farm” refers 
to a unique management style characterized by sig¬ 
nificant family involvement, it may indeed continue 
to describe the vast majority of farms in Ontario and 
across Canada. However, to the extent that it treats 
farm workers as members of that family rather than 
typical employees, it ignores an increasing trend 


Charte plus qu’il n’est raisonnablement necessaire 
pour atteindre ses objectifs : premierement, en 
niant le droit dissociation dans tous les domaines 
de 1’agriculture et, deuxiemement, en refusant aux 
travailleurs agricoles tous les aspects du droit, en 
particulier la protection necessaire a la formation 
et au maintien dissociations d’employes. Ce type 
d’analyse de 1’article premier a ete retenu dans 
Osborne c. Canada (Conseil du Tresor), [1991] 2 
R.C.S. 69, ou la Cour annule l’interdiction faite aux 
fonctionnaires d’exercer des activites politiques par- 
tisanes. Tout comme la legislation consideree ici, 
la disposition en cause dans Osborne interdisait a 
« tous les fonctionnaires tout travail de caractere 
partisan, sans egard a la nature de ce travail et sans 
tenir compte du role, du rang ou de 1’importance de 
ces fonctionnaires dans la hierarchie de la fonction 
publique » (le juge Sopinka, p. 100 (je souligne)). 
En outre, dans cette affaire, on avait attire 1’attention 
de la Cour, comme en l’espece, sur les legislations 
d’autres ressorts qui faisaient des distinctions selon 
l’activite proscrite et le niveau hierarchique du fonc- 
tionnaire, sans compromettre aucunement l’objectif 
sous-jacent. S’appuyant sur ces facteurs, le juge 
Sopinka conclut que « [l]es restrictions imposees 
a la liberte d’expression en l’espece ont une portee 
excessive et depassent ce qui est necessaire pour 
atteindre l’objectif d’une fonction publique impar- 
tiale et loyale » (p. 100). Meme si la Cour etait 
partagee quant a savoir s’il fallait annuler la loi ou 
en attenuer T interpretation dans ce cas precis, son 
analyse touchant l’atteinte minimale s’applique 
directement au present pourvoi (voir dans le meme 
sens Rocket c. College royal des chirurgiens dentis- 
tes d’Ontario, [1990] 2 R.C.S. 232, qui invalide la 
limitation, jugee trop generale, de la publicite faite 
par des dentistes). 

En ce qui concerne la legislation ontarienne, 
j’estime que la justification au regard de l’article 
premier souffre de 1’absence de reconnaissance de 
E evolution de 1’agriculture ontarienne. Dans la 
mesure ou T expression « ferme familiale » vise 
un mode de gestion unique caracterise par une forte 
participation des membres de la famille, elle peut 
certes continuer de designer la vaste majorite des 
fermes de 1’Ontario et du Canada. Toutefois, dans 
la mesure ou elle assimile les travailleurs agricoles 
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in Canada towards corporate farming and complex 
agribusiness. On this point, the Attorney General’s 
expert himself concedes that “[t]he modern viable 
family farm no longer consists of 20 acres and a few 
cows, but typically represents a sophisticated busi¬ 
ness unit with a minimum capital value of $500,000 
to $1,000,000, depending on the commodity and 
type of operation”. If this is the case, it is not only 
over-inclusive to perpetuate a pastoral image of the 
“family farm”, but it may be that certain if not all 
“family farms” would not be affected negatively by 
the creation of agricultural associations. 


The reality is that family involvement does not 
suffice to alter the essential qualities of an employ¬ 
ment relationship; these qualities may include a 
contract of employment, a consistent wage, regu¬ 
lar hours and a hierarchical relationship between 
employer and employee. Moreover, the traditional 
family farm is rapidly assuming a less important 
role in the agricultural sector, as evidenced by 
increases in non-family farm incorporations, hired 
farm labour, seasonal workers and average labour 
costs (see J. White, A Profile of Ontario Farm 
Labour (March 1997)). Under these circumstances, 
what the Attorney General for Ontario refers to as 
an “integration of business and family life” does 
not, in my view, justify the unqualified and total 
exclusion of agricultural workers from the LRA. 
This conclusion echoes that of numerous labour 
boards legislatures and scholars of labour law, all 
of whom deny any industrial relations rationale for 
totally excluding agricultural workers from LRA 
protection (see, e.g., Wellington Mushroom Farm, 
supra ; South Peace Farms and Oil, Chemical and 
Atomic Workers International Union, Local No. 9- 
686, [1977] 1 Can. L.R.B.R. 441; K. Neilson and 
I. Christie, “The Agricultural Labourer in Canada: 
A Legal Point of View” (1975), 2 Dal. L.J. 330; 
Adams, supra, at p. 6-50; Labour Law Casebook 
Group, Labour and Employment Law: Cases, 
Materials and Commentary (6th ed. 1998), at pp. 
220-21; Beatty, supra, at pp. 91-92). 


a des membres de la famille plutot qu’a de verita- 
bles employes, elle ne tient pas compte du fait que 
1’agriculture canadienne evolue de plus en plus vers 
1’exploitation commerciale et ragro-industrie. A 
ce sujet, l’expert du procureur general reconnait 
lui-meme que [TRADUCTION] « [l]a ferme familiale 
viable d’aujourd’hui n’est plus constitute d’une 
vingtaine d’acres et de quelques vaches, mais cor¬ 
respond generalement a une affaire moderne dont 
la valeur minimale en capital va de 500 000 $ a 
1 000 000 $, selon le produit et le genre d’exploita¬ 
tion ». Si tel est le cas, il n’est pas seulement exces- 
sif de perpetuer 1’image pastorale de la « ferme 
familiale », mais il se pent que la creation disso¬ 
ciations agricoles n’aurait aucun effet negatif sur 
certaines de ces « fermes familiales » sinon toutes. 

/TO 

En realite, la participation de la famille ne suffit 
pas a modifier les attributs essentiels d’une relation 
d’emploi, qui peuvent inclure un contrat de travail, 
un salaire constant, un horaire regulier et un lien hie- 
rarchique d’employeur a employe. De plus, comme 
le revele 1’augmentation du nombre d’exploitations 
non familiales, du nombre d’employes et de tra- 
vailleurs saisonniers, et du cout moyen de la main- 
d’oeuvre, le role de la ferme familiale traditionnelle 
dans le secteur agricole connait un declin rapide 
(voir J. White, A Profile of Ontario Farm Labour 
(mars 1997)). Dans ce contexte, ce que le procu¬ 
reur general appelle [TRADUCTION] « 1’ integration 
de la vie professionnelle et familiale » ne justifie 
pas, selon moi, l’exclusion totale et absolue des tra- 
vailleurs agricoles de la LRT. Ma conclusion rejoint 
l’avis de nombre de commissions des relations du 
travail et experts en droit du travail, qui ecartent 
toute justification basee sur les relations de travail 
pour l’exclusion totale des travailleurs agricoles de 
la LRT (voir, par exemple, Wellington Mushroom 
Farm, precite, et South Peace Farms and Oil, 
Chemical and Atomic Workers International Union, 

Local No. 9-686, [1977] 1 Can. L.R.B.R. 441; K. 
Neilson et I. Christie, « The Agricultural Labourer 
in Canada : A Legal Point of View » (1975), 2 Dal. 

L.J. 330; Adams, op. cit., p. 6-50; Labour Law 
Casebook Group, Labour and Employment Law : 
Cases, Materials and Commentary (6 e ed. 1998), p. 
220-221; Beatty, op. cit., p. 91-92). 
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The Attorney General submits that distinguish¬ 
ing various sectors of agriculture requires an impos¬ 
sible line-drawing exercise which the legislature 
should have the discretion to reject. However, the 
fact that some legislation includes exceptions for 
smaller or family-run farms, most notably labour 
codes in New Brunswick and Quebec, as well as 
the ALRA itself, suggests that such an exercise is 
eminently possible, should the legislature choose to 
undertake it (see Industrial Relations Act, R.S.N.B. 
1973, c. 1-4, s. l(5)(a); Labour Code, R.S.Q., c. 
C-27, s. 21; ALRA). Moreover, it cannot be assumed 
that a categorical exclusion of agricultural workers 
removes the need to draw difficult lines. Such an 
exclusion relies on courts and labour boards to 
define the meaning of the term “agriculture”, a term 
that may be as fraught with value judgments as the 
term “family farm” (see Adams, supra, at pp. 6-49 
and 6-50; Neilson and Christie, supra, at pp. 335- 
41). Thus, while the decision whether to distin¬ 
guish various sectors of agriculture ultimately rests 
with the legislature, there is little reason to believe 
that by totally excluding agricultural workers from 
the LRA, an impossible line-drawing exercise is 
avoided. 


More importantly, the Attorney General offers 
no justification for excluding agricultural workers 
from all aspects of unionization, specially those 
protections that are necessary for the effective 
formation and maintenance of employee associa¬ 
tions. It might be inferred that in order to protect 
the family farm and ensure the productivity of the 
farm economy, the legislature felt it necessary to 
discourage any form of union and to suffer that 
agricultural workers be exposed to a raft of unfair 
labour practices. Yet no policy could, in my view, 
be more repugnant to the principle of least intrusive 
means. If what is truly sought by s. 3(b) of the LRA 
is the protection of the family farm, the legislature 
should at the very least protect agricultural workers 
from the legal and economic consequences of form¬ 
ing an association. There is nothing in the record to 
suggest that such protection would pose a threat to 
the family farm structure, and if demonstrated that 


Le procureur general fait valoir que pour distin- 
guer les divers secteurs de Tagriculture il faut tracer 
des lignes de demarcation, une tache impossible a 
laquelle le legislateur devrait pouvoir se soustraire. 
Cependant, le fait que certaines lois prevoient des 
exceptions pour les petites exploitations ou les 
exploitations familiales, en particulier les codes 
du travail du Nouveau-Brunswick et du Quebec, 
ainsi que la LRTA elle-meme, donne a penser que 
la tache est eminemment possible, si le legislateur 
decide de s’engager dans cette voie (voir Loi sur les 
relations industrielles, L.R.N.-B. 1973, ch. 1-4, al. 
l(5)a); Code du travail, L.R.Q., ch. C-27, art. 21; 
LRTA). De plus, on ne peut tenir pour acquis que 
l’exclusion categorique des travailleurs agricoles 
supprime la necessite d’etablir des distinctions dif- 
hciles. L’exclusion exige des tribunaux et des com¬ 
missions des relations de travail qu’ils dehnissent 
le terme « agriculture », qui peut etre tout aussi 
empreint de jugements de valeur que l’expression 
« ferme familiale » (voir Adams, op. cit., p. 6-49 
et 6-50; Neilson et Christie, loc. cit., p. 335-341). 
Par consequent, bien que la decision de faire ou non 
des distinctions entre divers secteurs de 1’agricul¬ 
ture appartienne en fin de compte au legislateur, il 
n’y a pas lieu de croire que l’exclusion totale des 
travailleurs agricoles de la LRT permet d’eviter une 
tache impossible. 

De facon plus importante, le procureur general 
n’offre aucune justification de l’exclusion des tra¬ 
vailleurs agricoles de tous les aspects de la syndi- 
calisation, specialement les protections necessaries, 
dans les faits, a la formation et au maintien disso¬ 
ciations d’employes. On peut inferer que, pour pro- 
teger la ferme familiale et assurer la productivity de 
l’economie agricole, le legislateur a juge necessaire 
de decourager toute forme de syndicat et de tolerer 
que le travailleur agricole soit expose a une multi¬ 
tude de pratiques deloyales de travail. A mon avis, 
aucune mesure ne pourrait etre davantage contraire 
au principe de l’atteinte minimale. Si le veritable 
objectif de 1’ al. 3b) de la LRT est la protection de 
la ferme familiale, le legislateur devrait au moins 
proteger les travailleurs agricoles contre les con¬ 
sequences juridiques et financieres de la forma¬ 
tion d’une association. Rien au dossier n’indique 
qu’une telle protection mettrait en danger le mode 
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it would in some cases, the legislature could create 
the appropriate exceptions. I am of the view that 
the wholesale exclusion of agricultural workers 
from the LRA is not a reasonable limit on freedom 
of association and that it is not necessary to balance 
the effects of this exclusion against its stated pur¬ 
pose. 

C. Remedy 

To the extent they substantially impede the effec¬ 
tive exercise of the freedom of association, both the 
LRESLAA and s. 3(b) of the LRA must be declared 
contrary to the Charter. Given the nature of these 
enactments, however, determining the appropriate 
remedy is not without difficulty. First, the respond¬ 
ents point out that the precise effect of striking 
down the LRESLAA would be to re-enact the stat¬ 
ute it repealed, namely, the ALRA. As this Court is 
not in a position to enact such detailed legislation, 
nor to confer constitutional status on a particu¬ 
lar statutory regime, I prefer to strike down the 
LRESLAA to the extent that it gives effect to the 
exclusion clause of the LRA . The precise effect of 
this remedy is to strike down that exclusion clause, 
which is the alternate remedy sought by the appel¬ 
lants. This remedy presents its own problems, as 
it obliges the legislature to extend the full panoply 
of collective bargaining rights in the LRA to agri¬ 
cultural workers. As such action is not necessarily 
mandated by the principles of this case, I would sus¬ 
pend the declarations of invalidity for 18 months, 
allowing amending legislation to be passed if the 
legislature sees fit to do so. Such a remedy was 
discussed by Lamer CJ. in Rodriguez v. British 
Columbia (Attorney General), [1993] 3 S.C.R. 519, 
at p. 570, in response to legislation he had found to 
be over-inclusive: 


. . . this Court has recognized that an immediate decla¬ 
ration of invalidity is not always advisable, especially 
where, as here, the provision pursues an important objec¬ 
tive but is over-inclusive: were this Court to strike down 
the provision effective immediately, those whom the 
government could protect constitutionally with a more 
tailored provision, and who indeed should be protected. 


d’exploitation familial, et s’il etait etabli qu’elle 
le ferait dans certains cas, le legislateur pourrait 
prevoir les exceptions appropriees. Je suis d’avis 
que 1’exclusion en bloc des travailleurs agricoles de 
la LRT n’est pas une restriction raisonnable de la 
liberie dissociation et qu’il n’est pas necessaire de 
soupeser les effets de cette exclusion et son objectif 
explicite. 

Parce qu’ils entravent substantiellement ^ 
Texercice veritable de la liberte dissociation, la 
LMLRTE et l’al. 3b) de la LRT doivent etre declares 
contraries a la Charte. Vu la nature de ces dispo¬ 
sitions, toutefois, la reparation qui s’impose ne va 
pas de soi. Premierement. les intimes font valoir 
que 1’invalidation de la LMLRTE aurait pour effet 
precis de faire revivre la loi abrogee, la LRTA. 

Notre Cour n’etant pas en position d’adopter une 
loi aussi detaillee, ni de conferer un statut consti- 
tutionnel a un regime legislatif en particulier, il me 
parait preferable d’invalider la LMLRTE dans la 
mesure ou elle donne effet a la disposition d’exclu- 
sion de la LRT . L’effet precis de cette reparation est 
d’invalider la disposition portant exclusion, ce qui 
correspond a la reparation subsidiaire demandee 
par les appelants. Cette solution presente cepen- 
dant des difficultes car elle oblige le legislateur a 
reconnaitre aux travailleurs agricoles toute la pano- 
plie des droits de negotiation collective que pre- 
voit la LRT. Comme un tel octroi ne decoule pas 
necessairement des principes degages en l’espece, 
je suis d’avis de suspendre pendant 18 mois l’effet 
de la declaration d’invalidity, de facon a permettre 
T adoption de toute loi modificative que la legisla¬ 
ture estimerait necessaire. Le juge en chef Lamer 
examine ce type de reparation dans Rodriguez c. 
Colombie-Britannique (Procureur general), [1993] 

3 R.C.S. 519, p. 570, face a une loi qu’il jugeait de 
portee excessive : 

Notre Cour a toutefois reconnu qu’une declaration d’in¬ 
validite immediate n’est pas toujours souhaitable, parti- 
culierement lorsque, comme en l’espece, la disposition 
vise un objectif important, mais a une portee exces¬ 
sive : si notre Cour declarait la disposition immedia- 
tement inoperante, les personnes que le gouvernement 
pourrait proteger constitutionnellement a l’aide d’une 


C. Reparation 


2001 SCC 94 (Can LI I) 








1078 


DUNMORE v. ONTARIO Bastarache J. 


[2001] 3 S.C.R. 


would be left unprotected. This would clearly pose a 
“potential danger to the public”. . . . 


This raises the question of whether s. 2(d) 
requires that a minimum level of LRA protection 
be extended to agricultural workers. As implied 
by Rodriguez, supra, the Charter only obliges the 
legislature to provide a statutory framework that 
is consistent with the principles established in this 
case, including both the s. 2(d) and s. 1 analysis. In 
my view, these principles require at a minimum a 
regime that provides agricultural workers with the 
protection necessary for them to exercise their con¬ 
stitutional freedom to form and maintain associa¬ 
tions. The record shows that the ability to establish, 
join and maintain an agricultural employee associa¬ 
tion is substantially impeded in the absence of such 
statutory protection and that this impediment is sub¬ 
stantially attributable to the exclusion itself, rather 
than to private action exclusively. Moreover, the 
freedom to establish, join and maintain an agricul¬ 
tural employee association lies at the core of s. 2(d) 
of the Charter, the appellants’ claim is ultimately 
grounded in this non-statutory freedom. For these 
reasons, I conclude that at minimum the statutory 
freedom to organize in s. 5 of the LRA ought to be 
extended to agricultural workers, along with protec¬ 
tions judged essential to its meaningful exercise, 
such as freedom to assemble, to participate in the 
lawful activities of the association and to make rep¬ 
resentations, and the right to be free from interfer¬ 
ence, coercion and discrimination in the exercise of 
these freedoms. 

In choosing the above remedy, I neither require 
nor forbid the inclusion of agricultural workers 
in a full collective bargaining regime, whether it 
be the LRA or a special regime applicable only to 
agricultural workers such as the ALRA. For exam¬ 
ple. the question of whether agricultural workers 
have the right to strike is one better left to the leg¬ 
islature, especially given that this right was with¬ 
held in the ALRA (s. 10). Rather than adjudicate 
such issues at the remedy stage, I adopt the posi¬ 
tion of Cory and Iacobucci JJ. in Delisle, supra, at 


disposition mieux adaptee et qui doivent effective- 
ment etre protegees, seraient laissees sans aucune 
protection. Une telle situation risquerait de toute 
evidence de presenter un « danger pour le 
public » . . . 

La question se pose alors de savoir si l’al. 2d) 
exige de conferer aux travailleurs agricoles un 
degre minimum de protection en vertu de la LRT. 
L’arret Rodriguez, precite, dit implicitement que la 
Charte oblige seulement le legislateur a etablir un 
cadre legislatif qui soit compatible avec les princi- 
pes degages, notamment dans le cadre des analyses 
fondees sur l’al. 2d) et Tarticle premier. Selon moi, 
ces principes exigent au minimum un regime don- 
nant aux travailleurs agricoles la protection neces- 
saire pour exercer leur liberte constitutionnelle de 
constituer et de maintenir des associations. Le dos¬ 
sier montre que T absence de protection legale com- 
promet substantiellement la capacite de constituer 
et de maintenir une association de travailleurs agri¬ 
coles, et d’y adherer, et que cette entrave est subs¬ 
tantiellement imputable a l’exclusion elle-meme, et 
non a un acte purement prive. De plus, la liberte 
de constituer et de maintenir une association de 
travailleurs agricoles et d’y adherer est au coeur de 
l’al. 2d) de la Charte', en fin de compte, la revendi- 
cation des appelants se fonde sur cette liberte non 
issue d’une loi. Pour ces motifs, je conclus que, au 
minimum, doit etre reconnu aux travailleurs agri¬ 
coles le droit de se syndiquer prevu a Tart. 5 de 
la LRT, avec les garanties jugees essentielles a son 
exercice veritable, comme la liberte de se reunir, de 
participer aux activites legitimes de T association 
et de presenter des revendications, et la protection 
de Texercice de ces libertes contre Tingerence, les 
menaces et la discrimination. 

En optant pour cette reparation, je n’exige ni 
n’interdis T application integrate du regime de nego- 
ciation collective aux travailleurs agricoles, que ce 
soit sous le regime de la LRT ou un regime special 
applicable uniquement aux travailleurs agricoles, 
comme la LRTA. Par exemple, il convient de laisser 
au legislateur le soin de determiner si les travailleurs 
agricoles devraient avoir le droit de greve, d’autant 
plus que ce droit etait refuse dans la LRTA (art. 10). 
Plutot que de trancher ces questions a l’etape de 
la reparation, je me range a l’avis des juges Cory 
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para. 151, which is to fashion a remedy according 
to the nature of the appellant’s claim: 

The Court has been asked in this case to rule upon whether 
the impugned [provision] is unconstitutional because of 
its anti-associational purpose. We have found that the 
exclusion of RCMP members from the basic associa- 
tional protections in the PSSRA does have this purpose 
and violates the Charter, yet because of the manner in 
which the appellant has articulated his claim we have 
done so without being required to decide whether a 

Charter violation results from the total exclusion of 
RCMP members from the PSSRA' s collective bargaining 

regime . As explained by Sopinka J. in PIPSC, supra, at 
p. 405, it may be that such a total exclusion could inter¬ 
fere with the ability of employees to associate, and thus 
infringe the Charter's freedom of association guarantee. 
We do not believe that it is appropriate to decide, at the 
remedy stage of the analysis, whether it is constitution¬ 

ally permissible to exclude RCMP members entirely 
from a collective bargaining regime. Moreover, we do 
not wish to prejudge the question of whether Parliament 
may wish to extend limited collective bargaining rights to 
RCMP members. [Emphasis added.] 


Should a claim for inclusion arise in the future, 
the threshold question will be whether the provision 
relates to an activity falling within the framework 
established by the labour trilogy or that otherwise 
furthers the puipose of s. 2(d) of the Charter. If this 
threshold is crossed, the question becomes whether 
excluding agricultural workers from the provi¬ 
sion in question substantially impedes this activity 
either in puipose or effect. If the effect of the exclu¬ 
sion is impugned, the claimant’s position should be 
assessed in light of the considerations discussed 
above. 

VII. Conclusion 

For the foregoing reasons, I would allow the 
appeal with costs throughout. I would declare the 
LRESLAA unconstitutional to the extent that it gives 
effect to s. 3(h) of the LRA, and I would declare s. 
3(b) of the LRA unconstitutional. I would suspend 
such declarations for a period of 18 months. I would 
answer the constitutional questions as follows: 


et Iacobucci, exprime dans Delisle, precite qu’il 
convient d’adapter la reparation a la nature de la 
demande (au par. 151) : 

En l’espece, on a demande a la Cour de decider si [la 
disposition] conteste[e] est inconstitutionnel[le] en raison 
de son objectif d’empecher la formation dissociations. 

Nous avons conclu que l’exclusion des membres de la 
GRC de l’application des protections fondamentales en 
matiere dissociation contenues dans la LRTFP vise effec- 
tivement cet objectif et viole la Charte, mais, en raison 
de la maniere dont T appelant a formule sa demande, nous 

livons fait sans avoir a decider si Texclusion totale des 
membres de la GRC du regime de negociation collective 

etabli par la LRTFP entraine une violation de la Charte. 
Comme l’a explique le juge Sopinka dans Tarret IPFPC, 
precite, a la p. 405, il se peut qu’une telle exclusion 
totale empeche les employes de s’associer et qu’elle 
porte ainsi atteinte a la liberte dissociation garantie 
par la Charte. Nous ne croyons pas que, a l'etape de 
linalyse de la reparation, il soit opportun de determiner 

si la Constitution permet Texclusion totale des membres 
de la GRC d’un regime de negociation collective. Nous 
ne voulons pas non plus prejuger de la question de savoir 
si le legislateur peut vouloir accorder aux membres de la 
GRC des droits restreints a la negociation collective. [Je 
souligne.] 

Advenant qu’une demande d’inclusion soit pre- ® 
sentee dans l’avenir, la premiere question sera de 
savoir si la disposition se rapporte a une activite se 
situant a l’interieur des limites etablies dans la tri- 
logie du droit du travail ou a une activite qui realise 
par ailleurs l’objet de l’al. 2d) de la Charte. Une 
fois cette etape franchie, il faudra determiner si, par 
son objet ou son effet, Texclusion des travailleurs 
agricoles de la disposition en cause entrave subs- 
tantiellement cette activite. Si Teffet de Texclusion 
est conteste, la position du demandeur devra etre 
examinee a la lumiere des considerations qui prece¬ 
dent. 

VII. Conclusion 

70 

Pour ces motifs, je suis d’avis d’accueillir le 
pourvoi avec depens dans toutes les cours. Je 
declarerais la LMLRTE inconstitutionnelle dans la 
mesure ou elle donne effet a l’al. 3b) de la LRT, et je 
declarerais l’al. 3b) de la LRT inconstitutionnel. Je 
suspendrais T effet de ces declarations pendant une 
periode de 18 mois. Je repondrais aux questions 
constitutionnelles de la maniere suivante : 
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1. Does s. 80 of the Labour Relations and Employment 
Statute Law Amendment Act, 1995, S.O. 1995, c. 1, 
limit the right of agricultural workers 

(a) to freedom of association guaranteed by s. 
2(d) of the Canadian Charter of Rights and 
Freedoms', or 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as 
guaranteed by s. 15 of the Charter ? 

Section 80 of the Labour Relations and Employment 
Statute Law Amendment Act limits freedom of asso¬ 
ciation guaranteed by s. 2(d) of the Charter to the 
extent that its effect is to re-subject agricultural 
workers to the exclusion clause found in s. 3(b) 
of the Labour Relations Act, 1995, S.O. 1995, c. 
1, Sched. A. For this reason, it is not necessary to 
answer the s. 15(1) question. 


2. Does s. 3(b) of the Labour Relations Act, 1995, S.O. 
1995, c. 1, Sched. A, limit the right of agricultural 
workers 

(a) to freedom of association guaranteed by s. 2(d) 
of the Charter, or 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as 
guaranteed by s. 15 of the Charter ? 

Section 3(b) of the Labour Relations Act, 1995 
limits the right of agricultural workers to freedom 
of association guaranteed by s. 2(d) of the Charter. 
For this reason, it is not necessary to answer the 
s. 15(1) question. 

3. If the answer to any part of questions 1 or 2 is in the 
affirmative, is the limitation nevertheless justified 
under s. 1 of the Charterl 

No. 

The following are the reasons delivered by 

L’Heureux-Dube J. — I have read the rea¬ 
sons of Bastarache J. I believe that this case can 
be resolved on simpler grounds. I will therefore 


1. L’article 80 de la Loi de 1995 modifiant des lois en 
ce qui concerne les relations de travail et I’emploi, 
L.O. 1995, ch. 1, limite-t-il le droit des travailleurs 
agricoles 

a) a la liberte dissociation garantie par l’al. 2d) 
de la Charte canadienne des droits et libertes, 
ou 

b) a l’egalite devant la loi et dans l’application 
de la loi ainsi qu’au meme benefice de la loi, 
independamment de toute discrimination, que 
garantit l’art. 15 de la Charted 

L’article 80 de la Loi de 1995 modifiant des lois en 
ce qui concerne les relations de travail et l ’emploi 
limite le droit des travailleurs agricoles a la liberte 
dissociation garantie par l’al. 2d) de la Charte 
en ce qu’il a pour effet d’assujettir de nouveau 
les travailleurs agricoles a la clause d’exclusion 
de l’al. 3b) de la Loi de 1995 sur les relations de 
travail, L.O. 1995, ch. 1, annexe A. II n’est done 
pas necessaire de repondre a la question visant le 
par. 15(1). 

2. L’alinea 3b) de la Loi de 1995 sur les relations de 
travail, L.O. 1995, ch. 1, annexe A, limite-t-il le 
droit des travailleurs agricoles 

a) a la liberte dissociation garantie par l’al. 2d) 
de la Charte, ou 

b) a l’egalite devant la loi et dans l’application 
de la loi ainsi qu’au meme benefice de la loi, 
independamment de toute discrimination, que 
garantit l’art. 15 de la Chart el 

L’alinea 3b) de la Loi de 1995 sur les relations de 
travail limite le droit des travailleurs agricoles a 
la liberte dissociation garantie par l’al. 2d) de la 
Charte. Pour ce motif, il n’est pas necessaire de 
repondre a la question visant le par. 15(1). 

3. Si la reponse a l’un ou l’autre des volets de la pre¬ 
miere ou deuxieme question est affirmative, la limite 
est-elle neanmoins justifiee au sens de l’article pre¬ 
mier de la Charte? 

Non. 

Version francaise des motifs rendus par 

Le juge L’HEUREUX-Dube — J’ai pris connais- 
sance des motifs du juge Bastarache et j’estime 
que ce pourvoi peut etre resolu plus simplement. 
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outline the reasoning upon which I base my opin¬ 
ion. 

At the heart of this case is the question of whether 
the right of agricultural workers in Ontario to associ¬ 
ate in order to pursue common goals and their equal¬ 
ity rights have been violated by s. 80 of the Labour 
Relations and Employment Statute Law Amendment 
Act, 1995 , S.O. 1995, c. 1 (“ LRESLAA ”), and s. 
3(b) of the Ontario Labour Relations Act, 1995, 
S.O. 1995, c. 1, Sched. A (“ LRA ”). The issues in 
the present appeal are (1) whether the government 
of Ontario has a positive obligation to protect the 
appellants’ constitutionally guaranteed rights under 
s. 2(d) of the Canadian Charter of Rights and 
Freedoms', and (2) whether the impugned legislation 
violates s. 15(1) of the Charter. 

My colleague has set out the facts in this case as 
well as a description of its judicial history. Except 
where otherwise expanded upon or noted, I adopt 
this factual background. 

In 1994, a specialized legislative regime, the 
Agricultural Labour Relations Act, 1994, S.O. 
1994, c. 6 (“. ALRA ”), was enacted granting agricul¬ 
tural workers in Ontario protection against unfair 
labour practices. The United Food and Commercial 
Workers Union (“UFCW”) was established shortly 
after the enactment of the ALRA and was certified as 
the bargaining agent for approximately 200 workers 
at the Highline Produce Fimited mushroom factory 
farm in Feamington, Ontario. During the period 
that the ALRA was in effect, the UFCW filed two 
further certification applications, one for the work¬ 
ers at Kingsville Mushroom Farm Inc., and the other 
for the workers at the respondent Fleming Chicks. 

On November 10, 1995, a new government 
repealed the ALRA and replaced it with legislation 
that mandated the dissolution of agricultural labour 
unions. The new LRA excluded persons in agricul¬ 
ture from application of the Act, including statutory 
protection against unfair labour practices. 

In Haig v. Canada, [1993] 2 S.C.R. 995, speak¬ 
ing for a majority of the Court, I addressed the issue 
of positive government obligations in the context of 


J’exposerai done le raisonnement sur lequel je fonde 
mon opinion. 

Fa question au coeur du present pourvoi est de 
savoir si 1’ art. 80 de la Loi de 1995 modifiant des lois 
en ce qui concerne les relations de travail et I’em- 
ploi, F.O. 1995, ch. 1 (« LMLRTE »), et l’al. 3b) 
de la Loi de 1995 sur les relations de travail, F.O. 

1995, ch. 1, annexe A (« LRT ») portent atteinte 
au droit des travailleurs agricoles de T Ontario de 
s’associer pour poursuivre des huts communs et a 
leurs droits a l’egalite. Fa Cour doit decider (1) si le 
gouvernement de 1’Ontario a 1’obligation positive de 
proteger les droits des appelants en vertu de Tal. 2d) 
de la Charte canadienne des droits et libertes et (2) 
si la loi contestee viole le par. 15(1) de la Charte. 

73 

Mon collegue a expose les faits et les decisions 
anterieures en l’espece. Sauf precision ou remarque 
supplementaire de ma part, j’adopte son expose. 

En 1994, un regime legal specialise, la Loi de 7 ^ 
1994 sur les relations de travail dans l’agricul¬ 
ture, F.O. 1994, ch. 6 (« LRT A »), confere aux 
travailleurs agricoles de 1’Ontario la protection 
contre les pratiques deloyales de travail. U Union 
internationale des travailleurs et travailleuses unis 
de 1’alimentation et du commerce (« TUAC ») est 
creee peu apres 1’adoption de la LRTA, et est accre¬ 
ditee a titre d’agent negociateur d’environ 200 tra¬ 
vailleurs de la champignonniere Highline Produce 
Fimited, situee a Feamington (Ontario). Pendant la 
periode ou la LRTA est en vigueur, TUAC presente 
deux autres demandes d’accreditation, l’une visant 
les travailleurs de Kingsville Mushroom Farm Inc., 
l’autre les travailleurs de l’intimee Fleming Chicks. 

75 

Fe 10 novembre 1995, un nouveau gouvernement 
abroge la LRTA et la remplace par une loi prescrivant 
la dissolution des syndicats agricoles. Fa nouvelle 
LRT exclut de son champ d’application, et done de 
la protection legale contre les pratiques deloyales de 
travail, les personnes travaillant dans T agriculture. 

Dans Haig c. Canada, [1993] 2 R.C.S. 995, 76 

m’exprimant au nom de la majorite, j’examine la 
question des obligations positives de l’Etat dans 


2001 SCC 94 (Can LI I) 



1082 


DUNMORE V. ONTARIO L’Heureux-Dube J. 


[2001] 3 S.C.R. 


Charter analysis by first noting, at p. 1038 (quoting 
Reference re Public Service Employee Relations Act 
(Alta.), [1987] 1 S.C.R. 313 (“ Alberta Reference'), 
per Dickson C.J., dissenting, at p. 361): 


Section 2 of the Charter protects fundamental 
“freedoms” as opposed to “rights”. Although these two 
terms are sometimes used interchangeably, a conceptual 
distinction between the two is often drawn. “Rights” 
are said to impose a corresponding duty or obligation 
on another party to ensure the protection of the right in 
question whereas “freedoms” are said to involve simply 
an absence of interference or constraint. This conceptual 
approach to the nature of “freedoms” may be too narrow 

since it fails to acknowledge situations where the absence 

of government intervention may in effect substantially 

impede the enjoyment of fundamental freedoms (e.g., 
regulations limiting the monopolization of the press may 
be required to ensure freedom of expression and freedom 
of the press). [Emphasis added by L’Heureux-Dube J. 
in Haig.) 

Having set the stage, I then proceeded to develop 
an argument in Haig that has direct application to 
this case, stating, at p. 1039: 

. . . distinctions between “freedoms” and “rights”, 
and between positive and negative entitlements, are 
not always clearly made, nor are they always helpful. 
One must not depart from the context of the purposive 
approach articulated by this Court in R. v. Big M Drug 
Mart Ltd., [1985] 1 S.C.R. 295. Under this approach, a 
situation might arise in which, in order to make a funda¬ 

mental freedom meaningful, a posture of restraint would 
not be enough, and positive governmental action might 

be required. This might, for example, take the form 
of legislative intervention aimed at preventing certain 
conditions which muzzle expression, or ensuring public 
access to certain kinds of information. 

In the proper context, these may perhaps be relevant 

considerations leading a court to conclude that positive 

governmental action is required. [Emphasis added.] 

In Native Women’s Assn, of Canada v. Canada, 
[1994] 3 S.C.R. 627, at p. 667, I pointed out that 
Haig also stands for the proposition that while the 
government may have been under no constitutional 
obligation to provide for the right to a referendum 


le contexte de V analyse fondee sur la Charte, sou- 
lignant tout d’abord a la p. 1038 (citant le juge en 
chef Dickson, dissident, dans le Renvoi relatif a 
la Public Service Employee Relations Act (Alb.), 
[1987] 1 R.C.S. 313 (« Renvoi relatif a VAlberta »), 

р. 361) : 

L’article 2 de la Charte garantit des « libertes » fon- 
damentales et non des « droits ». Si parfois ces deux 
termes sont utilises indifferemment, une distinction 
d’ordre conceptuel est souvent faite entre les deux. On 
dit au sujet des « droits », qu’ils imposent a une autre 
partie une obligation correspondante de proteger le droit 
en question, alors qu’on dit au sujet des « libertes », 
qu’elles comportent simplement une absence d’interven- 
tion ou de contrainte. Cette conception de la nature des 
« libertes » est peut-etre trop etroite etant donne qu’elle 
ne reconnait pas Texistence de certains cas ou l’absence 
d’intervention gouvernementale est effectivement sus¬ 

ceptible de porter atteinte sensiblement a la jouissance de 
libertes fondamentales (par exemple, une reglementation 
limitant la monopolisation de la presse peut etre neces- 
saire pour assurer la liberte d’expression et de presse). 
[Souligne par le juge L’Heureux-Dube dans Haig.) 

Sur cette toile de fond, j’elabore ensuite le rai- 
sonnement suivant qui s’applique directement en 
l’espece (Haig, p. 1039) : 

Les distinctions entre « libertes » et « droits » et entre 
droits positifs et droits negatifs ne sont pas toujours nettes 
ni utiles. On ne doit pas s’eloigner du contexte de l’ap- 
proche fondee sur l’objet enoncee par notre Cour dans 
Tarret R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S. 295. 
Suivant cette approche, il pourrait se presenter une situa¬ 
tion dans laquelle il ne suffirait pas d’adopter une attitude 
de reserve pour donner un sens a une liberte fondamen- 

tale, auquel cas une mesure gouvernementale positive 

s'imposerait peut-etre. Celle-ci pourrait, par exemple, 
revetir la forme d’une intervention legislative destinee a 
empecher la manifestation de certaines conditions ayant 
pour effet de museler l’expression, ou a assurer Faeces du 
public a certains types de renseignements. 

Dans le contexte approprie, ces considerations pour- 
raient etre pertinentes et amener un tribunal a conclure a 

la necessite d’une intervention gouvernementale positive. 

[Je souligne.] 

Dans Assoc, des femmes autochtones du Canada 

с. Canada, [1994] 3 R.C.S. 627, p. 667, je signale 
que Haig etablit egalement la proposition selon 
laquelle, meme si le gouvernement n’est pas consti- 
tutionnellement tenu, suivant l’al. 2b) de la Charte, 
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under s. 2(b) of the Charter, once the government 
decides to provide a specific platform of expres¬ 
sion, it must do so in a manner consistent with the 
Charter. I refer specifically to p. 1041 of Haig: 

While s. 2(b) of the Charter does not include the right to 
any particular means of expression, where a government 
chooses to provide one, it must do so in a fashion that 
is consistent with the Constitution. The traditional rules 
of Charter scrutiny continue to apply. Thus, while 
the government may extend such a benefit to a limited 

number of persons, it may not do so in a discriminatory 

fashion , and particularly not on [a] ground prohibited 
under s. 15 of the Charter. [Emphasis added.] 


Turning to the labour relations context in Delisle 
v. Canada (Deputy Attorney General), [1999] 2 
S.C.R. 989, a case dealing with s. 2(d) rights of gov¬ 
ernment employees, I noted, at para. 7: 

... in cases where the employer does not form part of 
government, there exists no Charter protection against 
employer interference. In such a case, it might be dem¬ 
onstrated that the selective exclusion of a group of work¬ 
ers from statutory unfair labour practice protections has 
the purpose or effect of encouraging private employers to 
interfere with employee associations. It may also be that 
there is a positive obligation on the part of governments 
to provide legislative protection against unfair labour 
practices or some form of official recognition under 
labour legislation, because of the inherent vulnerability 
of employees to pressure from management, and the pri¬ 
vate power of employers, when left unchecked, to inter¬ 
fere with the formation and administration of unions. 


This case is one where I believe there is a positive 
obligation on the government to provide legislative 
protection against unfair labour practices. 

In 1943, the Ontario Legislature enacted a pro¬ 
tective shield for workers, namely, the Collective 
Bargaining Act, 1943, S.O. 1943, c. 4. But this 
shield was missing panels, including the protection 
of agricultural workers. The shield’s pattern had 
been imported from American legislation. In 1994, 
12 years after the enactment of the Charter, the 


d’accorder le droit a un referendum, une fois qu’il 
s’engage a fournir une tribune specifique, il doit le 
faire d’une maniere conforme a la Charte. Je ren- 
voie specifiquement a la p. 1041 de Haig : 

. . . quoique 1’al. 2b) de la Charte ne confere aucun 
droit a un mode particulier d’expression, lorsqu’un gou- 
vernement choisit d’en fournir un, il doit le faire d’une 
maniere conforme a la Constitution. Les regies tradition- 
nelles qui regissent l’examen fonde sur la Charte conti¬ 
nued a s’appliquer. Done, bien qu’il soit loisible au 
gouvernement d’accorder un tel avantage a un nombre 

restreint de personnes, il ne saurait, ce faisant, commettre 

un acte de discrimination , surtout si cette discrimination 
se fonde sur un motif prohibe par l’art. 15 de la Charte. 

[Je souligne.] 

79 

Dans un contexte de relations du travail, je 
souligne ceci au par. 7 de Delisle c. Canada 
(Sous-procureur general), [1999] 2 R.C.S. 989, un 
arret traitant des droits d’employes de l’Etat en vertu 
de l’al. 2d) : 

. . . la Charte ne fournit aucune protection contre l’in- 
gerence de 1’employeur qui ne fait pas partie du gou- 
vernement. Dans un tel cas, il pourrait etre demontre 
que l’exclusion selective d’un groupe de travailleurs de 
l’application de protections legales contre les pratiques 
deloyales de travail a pour objet ou pour effet d’encoura- 
ger les employeurs du secteur prive a faire obstacle aux 
associations d’employes. Il se peut egalement qu’il y 
ait une obligation positive de la part des gouvernements 
de fournir une protection legislative contre les pratiques 
deloyales de travail ou une forme quelconque de recon¬ 
naissance officielle en vertu de la legislation en matiere 
de travail, en raison de la vulnerabilite inherente des 
employes aux pressions exercees par la direction et du 
pouvoir de nature privee qu’ont les employeurs de nuire 
a la formation et a T administration des syndicats, lorsque 
ce pouvoir n’est pas controle. 

Je crois qu’il s’agit en l’espece d’un cas ou le ^ 
gouvernement a l’obligation positive de fournir une 
protection legale contre les pratiques deloyales de 
travail. 

81 

En 1943, T Ontario adoptait une loi de protection 
des travailleurs, Collective Bargaining Act, 1943, 

S.O. 1943, ch. 4 (« Loi de 1943 sur les negociations 
collectives »). Il y manquait des panneaux entiers, 
notamment la protection des travailleurs agrico¬ 
les. La loi s’inspirait de la legislation americaine. 

En 1994, 12 ans apres T adoption de la Charte, le 
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government attempted to make the shield whole by 
enacting the ALRA. The patched shield was intact 
for 17 months. In 1995, the legislature removed 
the panel and reinstated, in a new labour statute, a 
modified version of the original exclusion clause. 
Thus, under the often harsh labour relations climate, 
agricultural workers were once again made to stand 
out as a result of their exclusion from the protection 
offered by the statutory shield, in stark contrast to 
the vast majority of workers who were protected by 
the LRA. 

I start with an examination of the legislative his¬ 
tory and factual background, an analysis intended 
to complement the narrative included in my col¬ 
league’s reasons. It should be noted that both the 
decision of the Ontario Court (General Division) 
((1997), 155 D.L.R. (4th) 193 , per Sharpe J. (as he 
then was)) and that of the Ontario Court of Appeal 
((1999), 182 D.L.R. (4th) 471), predate this Court’s 
decision in Delisle, supra. 

I. Legislative History and Factual Background 

Ontario was the first jurisdiction in Canada “to 
adopt a fully-fledged collective bargaining statute” 
(H. W. Arthurs et al., Labour Law a?rd Industrial 
Relations in Canada (4th ed. 1993), at para. 90). 
On April 14, 1943, the Collective Bargaining Act, 
1943 was assented to in Ontario. At s. 24, it listed 
the categories of employees excluded from the Act, 
including “domestic servants”, “members of any 
police force”, certain other public employees, and 
“the industry of farming”. 

The Collective Bargaining Act, 1943 was mod¬ 
elled on a statute enacted by the United States 
Congress in 1935, the National Labor Relations 
Act, July 5, 1935, c. 372, 49 Stat. 449 (29 U.S.C. §§ 
151 to 169) (called the “Wagner Act” after its spon¬ 
sor, Senator Wagner of New York). Senator Wagner 
considered this ground-breaking statute more “than 
a weapon against the disruption of industry by 
labor-management disputes”. He envisaged it “as 
an ‘affirmative vehicle’ for economic and social 
progress” (C. J. Morris, ed., The Developing Labor 
Law (1971), at p. 27). 


gouvernement ontarien decide de combler les vides 
en adoptant la LRTA. La protection ainsi colma- 
tee tient 17 mois. En 1995, le legislateur ontarien 
supprime le nouveau panneau et retablit, dans une 
nouvelle loi sur les relations de travail, une version 
modifiee de la clause d’exclusion initiale. Ainsi, 
dans le climat souvent tendu des relations de tra¬ 
vail, les travailleurs agricoles sont a nouveau sin- 
gularises du fait de leur exclusion du regime de 
protection legale qui les distingue nettement de la 
vaste majorite des travailleurs qui sont proteges par 
la LRT. 

Au depart, j’examinerai revolution legislative et 
les faits, en complement de Texpose de mon col- 
legue. II y a lieu de noter ici que la decision de la 
Cour de l’Ontario (Division generale) ((1997), 155 
D.L.R. (4th) 193, le juge Sharpe (maintenant juge 
a la Cour d’appel)) et T arret de la Cour d’appel de 
l’Ontario ((1999), 182 D.L.R. (4th) 471) precedent 
1’arret Delisle de notre Cour. 

I. L’evolution legislative et les faits 

La legislature ontarienne a ete la premiere au 
Canada [TRADUCTION] « a adopter une loi com¬ 
plete et detaillee sur la negociation collective » (H. 
W. Arthurs et autres, Labour Law and Industrial 
Relations in Canada (4 e ed. 1993), par. 90). Le 14 
avril 1943, la Loi de 1943 sur les negociations col¬ 
lectives est sanctionnee en Ontario. Elle enumere, 
a Tart. 24, les categories d’employes exclus de son 
application, notamment les domestiques, les forces 
de police, certains employes du service public et 
[TRADUCTION] « les activites agricoles ». 

La Loi de 1943 sur les negociations collectives 
s’inspirait d’une loi adoptee par le Congres ame- 
ricain en 1935, la National Labor Relations Act, 5 
juillet 1935, ch. 372,49 Stat. 449 (29 U.S.C. §§ 151 
a 169) (appelee la « Loi Wagner » du nom de son 
parrain, le senateur Wagner, de l’Etat de New York). 
Pour ce dernier, cette loi avant-gardiste etait davan- 
tage [TRADUCTION] « qu’une arme contre la pertur¬ 
bation de l’economie occasionnee par les conflits du 
travail » et il y voyait « un moyen de favoriser le 
progres economique et social » (C. J. Morris, dir., 
The Developing Labor Law (1971), p. 27). 
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Senator Wagner’s address to Congress (79 Cong. 
Rec. 7565 (1935)), was prescient in its use of ter¬ 
minology familiar to current Canadian Charter 
jurisprudence: “Caught in the labyrinth of modern 
industrialism and dwarfed by the size of corpo¬ 
rate enterprise, [the employee] can attain freedom 
and dignity only by cooperation with others of his 
group” (quoted in Morris, supra, at p. 27 (emphasis 
added)). 

The Wagner Act excluded certain categories of 
employees, including agricultural workers. Several 
of these exclusions are reflected in the Collective 
Bargaining Act, 1943. 

On April 6, 1944, the Collective Bargaining 
Act, 1943 was repealed and replaced with The 
Labour Relations Board Act, 1944, S.O. 1944, c. 29 
(“LRBA ”). At s. 1 0(a), the LRBA affirmed that it did 
not apply to “the industry of farming”. 

The LRBA was repealed and replaced with The 
Labour Relations Act, 1948, S.O. 1948, c. 51, which 
was subsequently repealed and replaced with The 
Labour Relations Act, 1950, S.O. 1950, c. 34. At 
s. 2 of the 1950 Act, the restriction was amended to 
read: 

2. This Act does not apply. 


(b) to any person employed in agriculture, horticulture, 
hunting or trapping; 

On April 12, 1960, clause b of s. 2 was amended 
(S.O. 1960, c. 54, s. 1) by striking out “horticulture” 
in the first line and adding a new clause bb: 

2. This Act does not apply. 


( b ) to any person employed in agriculture, hunting or 
trapping; 

(bb) to any person, other than an employee of a munici¬ 
pality or a person employed in silvaculture [sic], 
who is employed in horticulture by an employer 


85 

L" allocution du senateur Wagner devant le 
Congres (79 Cong. Rec. 7565 (1935)) etait pres- 
ciente dans son utilisation de termes devenus cou- 
rants dans la jurisprudence canadienne relative 
a la Charte : [TRADUCTION] « Pris au piege de 
l’industrialisme moderne et ecrase par la taille des 
entreprises, [T employe] ne peut atteindre la liberte 
et la dignite que par la collaboration avec les autres 
membres du groupe auquel il appartient » (citee 
dans Morris, op. cit., p. 27 (je souligne)). 

o/r 

La Loi Wagner excluait certaines categories 
d’employes, dont les travailleurs agricoles. La Loi 
de 1943 sur les negociations collectives de l’Ontario 
reprenait plusieurs de ces exclusions. 

87 

Le 6 avril 1944, la Loi de 1943 sur les negocia¬ 
tions collectives est abrogee et remplacee par la 
Labour Relations Board Act, 1944, S.O. 1944, ch. 

29 (« LRBA ») dont l’al. 10a) precise que ses dis¬ 
positions ne s’appliquent pas [TRADUCTION] « aux 
activites agricoles ». 

88 

La LRBA est abrogee et remplacee par The 
Labour Relations Act, 1948, S.O. 1948, ch. 51, abro¬ 
gee et remplacee ensuite par The Labour Relations 
Act, 1950, S.O. 1950, ch. 34. L’article 2 de la loi de 
1950 modifie la clause d’exclusion : 


b) a une personne qui est employee a l’agriculture, a 
1’horticulture, a la chasse ou au piegeage; 

Le 12 avril 1960, l’al. 2b) est modifie par la sup¬ 
pression du mot « horticulture » et l’ajout de l’al. 
bb) (S.O. 1960, ch. 54, art. 1) : 


b) a une personne qui est employee a 1’agriculture, a la 
chasse ou au piegeage; 

bb) a une personne qui est employee dans 1’horticulture 
par un employeur dont 1’entreprise principale est 
l’agriculture ou 1’horticulture, sauf si elle est au 


[TRADUCTION] 2. La presente loi ne s’applique pas 


[TRADUCTION] 2. La presente loi ne s’applique pas 
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whose primary business is agriculture or horticul¬ 
ture. 

The issues surrounding the statutory provision 
at the heart of this case were referred to indirectly 
in Cuddy Chicks Ltd. v. Ontario (Labour Relations 
Board), [1991] 2 S.C.R. 5, where this Court exam¬ 
ined the jurisdiction of the Ontario Labour Relations 
Board (“OLRB”) to determine the constitutionality 
of s. 2(b) of the Labour Relations Act, R.S.O. 1980, 
c. 228 (now s. 3(b) of the LRA) in the course of pro¬ 
ceedings before the OLRB. One of the issues on 
appeal was whether the Ontario Court of Appeal 
erred in holding that the OLRB had jurisdiction to 
decide the constitutional validity of s. 2(b) of its 
enabling statute by applying the Charter as part of 
its duty to consider statutes bearing on proceedings 
before it. 


The underlying case in Cuddy Chicks can be 
summarized as follows. In April 1987, the United 
Food and Commercial Workers International 
Union, Local 175, filed an application for certifica¬ 
tion before the OLRB relating to employees at the 
chicken hatchery of Cuddy Chicks Limited. Section 
2(b) of the 1980 Labour Relations Act stated that the 
Act does not apply “to a person employed in agricul¬ 
ture”. The OLRB noted at para. 44 of its reasons in 
Cuddy Chicks Ltd., [1988] O.L.R.B. Rep. May 468, 
that it was the union, not the employees, that made 
the Charter application. On filing the application, 
the union gave notice that, if the employees were 
found to be agricultural employees, it would request 
the OLRB to hold s. 2(b) invalid as being contrary to 
s. 2(d) and s. 15(1) of the Charter. In affirming that 
the employees were indeed so employed, the OLRB 
stated, at para. 9, that: 


There is no doubt that the hatchery is a highly mecha¬ 
nized, technologically sophisticated operation and that 
the employees in many respects work in factory-like 

conditions with set shifts, year-round employment and 

the benefits and disciplinary provisions similar to or 

the same as one would expect to find in a factory . We 

accept respondent counsel’s submission that agriculture 
has become highly technological and commercial, but 


service d’une municipalite ou employee en sylvi¬ 
culture; 

Les questions que souleve la disposition legis¬ 
lative contestee en l’espece sont abordees indi- 
rectement dans Cuddy Chicks Ltd. c. Ontario 
(Commission des relations de travail), [1991] 2 
R.C.S. 5, ou notre Cour examine la competence de 
la Commission des relations de travail de T Ontario 
(« CRTO ») pour statuer sur la constitutionnalite de 
Tal. 2b) de la Loi sur les relations de travail , L.R.O. 
1980, ch. 228 (devenu Tal. 3b) de la LRT), dans le 
cadre de T instance dont elle etait saisie. Notre Cour 
devait determiner notamment si la Cour d’appel de 
T Ontario avait eu tort de cone lure que la CRTO 
avait competence pour statuer sur la constitutionna¬ 
lite de Tal. 2b) de sa loi habilitante en appliquant la 
Charte, dans le cadre de son obligation d’examiner 
les lois ayant une incidence sur les procedures dont 
elle etait saisie. 

Les faits dans Cuddy Chicks peuvent etre resu¬ 
mes comme suit. En avril 1987, TUnion Interna¬ 
tionale des travailleurs unis de T alimentation et du 
commerce, section locale 175, saisit la CRTO d’une 
demande d’accreditation visant les employes du 
couvoir de Cuddy Chicks Limited. L'alinea 2b) de 
la Loi sur les relations de travail de 1980 precise 
que la Loi ne s’applique pas [TRADUCTION] « a la 
personne qui est employee a l’agriculture ». La 
CRTO fait remarquer, au par. 44 de Cuddy Chicks 
Ltd., [1988] O.L.R.B. Rep. May 468, que e’est le 
syndicat, et non les employes, qui a souleve la ques¬ 
tion relative a la Charte. En deposant la demande, 
le syndicat a donne avis que si les employes etaient 
assimiles a des employes agricoles, il demanderait 
a la CRTO de declarer Tal. 2b) invalide parce que 
contraire a Tal. 2d) et au par. 15(1) de la Charte. En 
confirmant que les employes etaient effectivement 
des employes agricoles, la CRTO dit ce qui suit au 
par. 9 : 

[TRADUCTION] II ne fait aucun doute que le couvoir 
est un etablissement a la fine pointe de la technologie, 
que son fonctionnement est tres mecanise et que, a plu- 
sieurs egards, les employes travaillent dans des condi¬ 

tions apparentees a celles d’une usine : quarts de travail, 
emploi tout au long de l’annee, avantages et encadrement 

disciplinaire semblables ou identiques a ceux auxquels 

Ton s’attendrait dans une usine . Nous reconnaissons, 
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that that does not make those activities non-agricultural: 
Wellington Mushroom Farm, [1980] OLRB Rep. May 
813. It is thus the nature of the activities and not the way 

they are performed or the tools by which they are per¬ 

formed that is relevant. [Emphasis added.] 


On the issue of the OLRB's jurisdiction to hear 
the Charter challenge, a majority of the Board 
decided that it had jurisdiction and directed the 
Registrar to set dates for the panel to hear evidence 
and argument on the union’s Charter challenge to s. 
2(b) of the 1980 Act. This hearing was postponed 
due to litigation launched by Cuddy Chicks Limited, 
which eventually came before this Court. 

In Cuddy Chicks, supra, this Court ruled that the 
OLRB had jurisdiction to examine whether s. 2(b) 
of the 1980 Labour Relations Act was contrary to 
the Charter. 

The matter was not carried forward, however, 
because of the imminence of legislative change. In 
Cuddy Chicks Ltd., [1992] O.L.R.D. No. 1170 (QL), 
the Board reported, at para. 1, that: 

The applicant and respondent, by letter dated March 
23, 1992, have jointly requested the Board to hold this 
matter in abeyance, in light of the amendments currently 
being considered for the Act, in particular as it affects the 
exclusion of “agricultural” employees in section 2(b). 


In June 1992, the Report of the Task Force on 
Agricultural Labour Relations: Report to the 
Minister of Labour was released. The recommen¬ 
dations contained in this report influenced legisla¬ 
tion subsequently introduced by the Ontario govern¬ 
ment. the ALRA, which was assented to on June 23, 
1994. In recognition of certain specific concerns 
about the impact of the extension of statutory labour 
rights to the agricultural sector, the ALRA prohibited 
strikes and lockouts, substituting in their place a dis¬ 
pute resolution process, the final stage of which was 
binding final offer selection by an arbitration board. 


comme nous y invite 1’ avocat, que 1’ agriculture est devenue 
une activite a haute teneur technologique et commerciale, 
mais il ne s’ensuit pas que les activites en cause ne sont 
pas agricoles. Wellington Mushroom Farm, [1980] OLRB 
Rep. mai813. C’est done la nature des activites en cause 
qui est determinante, et non la maniere dont elles sont 

exercees ou les instruments qui sont utilises. [Je 
souligne.] 

92 

Par ailleurs, la CRTO conclut a la majorite 
qu’elle a competence sur la contestation fondee sur 
la Charte et ordonne au registraire de fixer les dates 
auxquelles la formation entendra la preuve et les 
plaidoiries concernant la contestation de Pal. 2b) de 
la Loi fondee sur la Charte. L’ audience est reportee 
en raison de T instance engagee par Cuddy Chicks 
Limited qui s’est hnalement retrouvee devant notre 
Cour. 

93 

Dans Cuddy Chicks, precite, notre Cour decide 
que la CRTO a competence pour determiner si Tal. 

2b) de la Loi sur les relations de travail de 1980 
contrevient a la Charte. 

L’affaire ne s’est pas poursuivie a cause de ^4 
l’imminence d’une modification legislative. Dans 
Cuddy Chicks Ltd., [1992] O.L.R.D. No. 1170 (QL), 
la Commission precise ceci au par. 1 : 

[TRADUCTION] Dans une lettre datee du 23 mars 
1992, le demandeur et la defenderesse ont demande 
conjointement a la Commission de suspendre 1’instance 
en prevision des modifications que l’on envisage actuel- 
lement d’apporter a la Loi, tout particulierement en ce qui 
concerne l’exclusion des employes « agricoles » prevue 
a l’alinea 2b). 

En juin 1992, est publie le Rapport du Groupe ^ 
d’etude sur les relations de travail dans le sec- 
teur agricole : Rapport presente au ministere 
du Travail. Ses recommandations influencent la 
teneur de la loi proposee par la suite par le gouver- 
nement ontarien, la LRTA, qui est sanctionnee le 
23 juin 1994. Repondant a certaines inquietudes 
precises concernant les incidences de T extension 
au secteur agricole du regime legal des relations 
de travail, la LRTA interdit la greve et le lock-out, 
qu’elle remplace par un mecanisme de reglement 
des differends dont la derniere etape est le choix 
d’une offre finale et obligatoire par un conseil d’ar¬ 
bitrage. 
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The ALRA was repealed by a newly elected 
government in 1995. The LRESLAA, which was 
assented to on November 10, 1995, replaced the 
predecessor Labour Relations Act and related 
amendments, and repealed the ALRA. 

The LRESLAA also stipulated that any agree¬ 
ments certified under the ALRA were henceforth 
terminated, as were any certification rights of trade 
unions. The LRESLAA explicitly prohibited employ¬ 
ers from reprisals against workers on account of 
union activity under the ALRA. The effect of the 
LRESLAA was to subject agricultural workers to the 
exclusion clause of the LRA (s. 3(b)). Alberta is the 
only other Canadian province with labour relations 
legislation incorporating an unqualified exclusion of 
agricultural workers. 

The LRA is a substantial statute implementing a 
comprehensive labour relations regime. Its com¬ 
prehensiveness can perhaps be appreciated by con¬ 
trasting its 169 sections with the 27 sections of the 
Collective Bargaining Act, 1943. 

The LRA features an expansive definition of 
“agriculture” at s. 1(1): 

“agriculture” includes farming in all its branches, includ¬ 
ing dairying, beekeeping, aquaculture, the raising of 
livestock including non-traditional livestock, furbear¬ 
ing animals and poultry, the production, cultivation, 
growing and harvesting of agricultural commodities, 
including eggs, maple products, mushrooms and 
tobacco, and any practices performed as an integral 
part of an agricultural operation, but does not include 
anything that was not or would not have been deter¬ 
mined to be agriculture under section 2 of the pred¬ 
ecessor to this Act as it read on June 22, 1994; 


The exclusionary section of the LRA largely rep¬ 
licates the language of its predecessor: 

3. This Act does not apply, 

(a) to a domestic employed in a private home; 

(b) to a person employed in agriculture , hunting or 
trapping; 


La LRTA est abrogee en 1995 par le nouveau 
gouvernement. Sanctionnee le 10 novembre 1995, 
la LMLRTE remplace la Loi sur les relations de tra¬ 
vail et ses modifications, et abroge la LRTA. 

La LMLRTE prevoit en outre que les conventions 
intervenues sous le regime de la LRTA cessent de 
s’appliquer, de me me que les droits de tout syndicat 
accredits comme agent negociateur. Elle interdit 
expressement a Lemployeur d’user de represailles 
a l’endroit de travailleurs ayant exerce des activites 
syndicales en application de la LRTA. La LMLRTE 
a pour effet d’assujettir les travailleurs agricoles a la 
clause d’exclusion de la LRT (al. 3b)). L’ Alberta est 
la seule autre province canadienne a exclure totale- 
ment les travailleurs agricoles de sa legislation des 
relations de travail. 

La LRT est une loi substantielle qui etablit un 
regime complet de relations de travail. On peut 
juger de son exhaustivite en comparant ses 169 
articles aux 27 que comptait la Loi de 1943 sur les 
negociations collectives. 

La LRT renferme, au par. 1(1), une longue defini¬ 
tion du mot « agriculture » : 

« agriculture » S’entend de tous ses domaines d’acti- 
vite, notamment la production laitiere, 1’apiculture, 
l’aquiculture, l’elevage du betail, dont l’elevage non 
traditionnel, 1’elevage des animaux a fourrure et de 
la volaille, la production, la culture et la recolte de 
produits agricoles, y compris les oeufs, les produits 
de l’erable, les champignons et le tabac, et toutes les 
pratiques qui font partie integrante d’une exploitation 
agricole. La presente definition exclut toutefois tout ce 
qui n’a pas ou n’aurait pas ete etabli comme etant de 
l’agriculture aux termes de l’article 2 de la Loi que la 
presente loi remplace telle qu’elle existait au 22 juin 
1994. 

La disposition d’exclusion de la LRT reprend en 
grande partie le libelle de l’ancienne loi : 

3. La presente loi ne s’applique pas, selon le cas : 

a) au domestique employe dans un foyer prive; 

b) a la personne qui est employee a 1'agriculture , a la 
chasse ou au piegeage; 
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(c) to a person, other than an employee of a munici¬ 
pality or a person employed in silviculture, who is 
employed in horticulture by an employer whose primary 
business is agriculture or horticulture; 

(i d ) to a member of a police force within the meaning 
of the Police Services Act; 

(e) except as provided in Part IX of the Fire 
Protection and Prevention Act, 1997, to a person who is a 
firefighter within the meaning of subsection 41(1) of that 
Act; 

if) to a member of a teachers’ bargaining unit estab¬ 
lished by Part X. 1 of the Education Act, except as pro¬ 
vided by that Part, or to a supervisory officer, a principal 
or a vice-principal; 

(g) to a member of the Ontario Provincial Police 
Force; 

( h ) to an employee within the meaning of the 
Colleges Collective Bargaining Act; 

(i) to a provincial judge; or 

(j) to a person employed as a labour mediator or 
labour conciliator. [Emphasis added.] 

It is worth noting that apart from the first three 
excluded categories, the remaining targets of the 
exclusion belong to groups that enjoy legal and 
social recognition and respect. Members of these 
groups must undergo rigorous selection and train¬ 
ing processes before gaining admittance, and they 
generally enjoy stable employment conditions, 
comfortable salaries and benefits during their work¬ 
ing lives, and adequate pension plans upon retire¬ 
ment. In many cases they also enjoy the protection 
and services of an established and dedicated union, 
which can engage in collective bargaining pursuant 
to other statutes. A parallel can be drawn between 
the situation of members of these relatively privi¬ 
leged and correspondingly less vulnerable groups, 
and the RCMP officers in Delisle, supra. 

In stark contrast, entry into the first three 
excluded categories generally requires little if any 
formal training. And, at least insofar as agricul¬ 
tural workers are concerned, working conditions are 
characterized by long hours, low wages, little job 
security or social recognition, and few employment 
benefits beyond those strictly mandated by law (see 


c) a la personne qui est employee dans l’horticulture 
par un employeur dont l’entreprise principale est 1’agri- 
culture ou 1’horticulture, sauf si elle est au service d’une 
municipalite ou employee en sylviculture; 

d) au membre d’un corps de police au sens de la Loi 
sur les services policiers; 

e) sauf disposition contraire de la partie IX de la Loi 
de 1997 sur la prevention et la protection contre I’incen- 
die, a la personne qui est un pompier au sens du paragra- 
phe 41(1) de cette loi; 

f) au membre d’une unite de negotiation d’ensei- 
gnants constitute par la partie X.l de la Loi sur l’educa¬ 
tion, sauf disposition contraire de cette partie, ni a l’agent 
de supervision, au directeur d’ecole ou au directeur 
adjoint; 

g) au membre de la Police provinciale de l’Ontario; 

h ) a T employe au sens de la Loi sur la negociation 
collective dans les colleges; 

i) au juge provincial; 

j) a la personne employee comme mediateur ou con¬ 
ciliates en matiere de relations de travail. [Je souligne.] 

II convient de signaler que, a l’exception des ' 
trois premieres categories exclues, les groupes 
professionnels vises par 1’exclusion jouissent de la 
reconnaissance et du respect sur les plans juridi- 
que et social. Leurs membres sont admis a Tissue 
d’une procedure de selection et d’une formation 
rigoureuses, ils beneficient generalement, pendant 
leur vie active, de conditions d’emploi stables, de 
salaries et d’avantages confortables et, a la retraite, 
d’un regime de pension adequat. Souvent, ils ont 
egalement droit a la protection et aux services d’un 
syndicat etabli et specifique, qui peut entreprendre 
une negociation collective sous le regime d’autres 
lois. On peut comparer la situation des membres de 
ces categories relativement privilegiees et, par con¬ 
sequent, moins vulnerables, a celle des agents de la 
GRC dans Delisle, precite. 

A Toppose, l’acces aux trois premieres catego¬ 
ries exclues n’exige generalement pas de forma¬ 
tion particuliere ou en exige tres peu. En ce qui 
concerne du moins les travailleurs agricoles, les 
conditions de travail se caracterisent par de longues 
heures de travail, des salaries peu eleves, une faible 
securite d’emploi ou reconnaissance sociale et de 
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the affidavit of Professor Judy Fudge from Osgoode 
Hall Law School). As Sharpe J. noted in his 
reasons, “agricultural workers are a disadvantaged 
group. They are poorly paid, face difficult work¬ 
ing conditions, have low levels of skill and educa¬ 
tion, low status and limited employment mobility” 

(p. 216). 


I would like to make explicit reference to the 
fact that in these reasons we are not deciding on the 
rights, or lack thereof, of foreign seasonal agricul¬ 
tural workers and their families, who are regulated 
under federal legislation. 

II. Charter Analysis 

At issue in the present appeal is whether the 
impugned legislation violates the appellants’ free¬ 
dom of association and equality rights guaranteed 
under the Charter. 

In New Brunswick Broadcasting Co. v. Nova 
Scotia (Speaker of the House of Assembly), [1993] 
1 S.C.R. 319, McLachlin J. (as she then was), stated 
that “[t]he Charter has changed the balance of power 
between the legislative branch and the executive on 
the one hand, and the courts on the other hand, by 
requiring that all laws and government action must 
conform to the fundamental principles laid down in 
the Charter ” (p. 389 (emphasis added)). 

As stated by Dickson J. (as he then was), for this 
Court in Hunter v. Southam Inc., [1984] 2 S.C.R. 
145, at p. 156, the intent of the Charter is to con¬ 
strain government action: 

I begin with the obvious. The Canadian Charter 
of Rights and Freedoms is a purposive document. Its 
purpose is to guarantee and to protect, within the limits 
of reason, the enjoyment of the rights and freedoms it 
enshrines. It is intended to constrain governmental action 
inconsistent with those rights and freedoms. [Emphasis 
added.] 

This Court has, on several occasions, set forth 
the guidelines to be employed in construing Charter 
provisions. In R. v. Oakes, [1986] 1 S.C.R. 103, at 
p. 119, Dickson C.J. stated that “[t]o identify the 


rares avantages accordes en sus de ceux exiges par 
la loi (voir l’affidavit du professeur Judy Fudge, 
Osgoode Hall Law School). Comme le souligne le 
juge Sharpe dans ses motifs, [TRADUCTION] « les 
travailleurs agricoles forment un groupe defavorise. 
Ils sont mal remuneres, ils ont des conditions de tra¬ 
vail difficiles, une formation et une instruction limi- 
tees, un statut peu eleve et une mobilite d’emploi 
restreinte » (p. 216). 

Je tiens a bien preciser que les presents motifs ne 
traitent pas des droits qu’ont ou que n’ont pas les 
travailleurs agricoles saisonniers etrangers et leurs 
families, lesquels relevent de la competence legisla¬ 
tive federale. 

II. L’analyse fondee sur la Charte 

La question en litige est de savoir si les dispo¬ 
sitions contestees violent la liberie dissociation et 
les droits a l’egalite garantis aux appelants par la 
Charte. 

Dans New Brunswick Broadcasting Co. c. 
Nouvelle-Ecosse (President de I’Assemblee legisla¬ 
tive), [1993] 1 R.C.S. 319, le juge McLachlin, main- 
tenant Juge en chef, dit : « La Charte a modifie 
l’equilibre des forces entre la branche legislative et 
l’executif, d’une part, et les tribunaux, d’autre part, 
en exigeant que toutes les lois et mesures gouverne- 
mentales soient conformes aux principes fondamen- 
taux enonces dans celle-ci » (p. 389 (je souligne)). 

Comme le dit au nom de la Cour le juge Dickson, 
plus tard Juge en chef, dans Hunter c. Southam 
Inc., [1984] 2 R.C.S. 145, p. 156, l’intention qui 
sous-tend la Charte est de contraindre Taction gou- 
vernementale : 

Je commence par ce qui est evident. La Charte cana- 
dienne des droits et libertes est un document qui vise un 
but. Ce but est de garantir et de proteger, dans des limites 
raisonnables, la jouissance des droits et libertes qu’elle 
enchasse. Elle vise a empecher le gouvernement d’agir a 
rencontre de ces droits gt libertes: [Je souligne.] 

A plusieurs occasions, notre Cour a degage les 
parametres d’interpretation des dispositions de la 
Charte. Dans R. c. Oakes, [1986] 1 R.C.S. 103, 
p. 119, le juge en chef Dickson dit que, « pour 
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underlying purpose of the Charter right in ques¬ 
tion ... it is important to begin by understand¬ 
ing the cardinal values it embodies”. In R. v. Big 
MDrug Mart Ltd., [1985] 1 S.C.R. 295, at p. 344, 
Dickson J. stated: 

In Hunter v. Southam Inc., [1984] 2 S.C.R. 145, this 
Court expressed the view that the proper approach to the 
definition of the rights and freedoms guaranteed by the 
Charter was a purposive one. The meaning of a right or 
freedom guaranteed by the Charter was to be ascertained 

by an analysis of the purpose of such a guarantee: it was 

to be understood, in other words, in the light of the inter¬ 

ests it was meant to protect. 

In my view this analysis is to be undertaken, and the 
purpose of the right or freedom in question is to be sought 
by reference to the character and the larger objects of the 
Charter itself, to the language chosen to articulate the 
specific right or freedom, to the historical origins of the 
concepts enshrined, and where applicable, to the mean¬ 
ing and purpose of the other specific rights and freedoms 
with which it is associated within the text of the Charter. 
The interpretation should be, as the judgment in Southam 
emphasizes, a generous rather than a legalistic one, aimed 
at fulfilling the purpose of the guarantee and securing for 
individuals the full benefit of the Charter’s protection. 
At the same time it is important not to overshoot the 
actual purpose of the right or freedom in question, but to 
recall that the Charter was not enacted in a vacuum, and 
must therefore, as this Court’s decision in Law Society of 
Upper Canada v. Skapinker, [1984] 1 S.C.R. 357, illus¬ 
trates, be placed in its proper linguistic, philosophic and 
historical contexts. [Emphasis added.] 

As stated by Laycraft J.A. of the Court of Appeal 
of Alberta in R. v. Big M Drug Mart Ltd. (1983), 
49 A.R. 194, ‘The Charter has both a positive and 
a negative impact. Acting positively it grants 
and guarantees rights to Canadians; negatively it 
imposes a corresponding and opposite limit on the 
power of government” (p. 203). 

In Vriend v. Alberta, [1998] 1 S.C.R. 493, at para. 
60, the majority discussed the scope of government 
obligations under s. 32 of the Charter in the context 
of underinclusive legislation: 

The relevant subsection, s. 32(l)(fi), states that the 
Charter applies to “the legislature and government of 


identifier l’objet qui sous-tend le droit garanti par la 
Charte dont il est question en l’espece, il est impor¬ 
tant de commencer par comprendre les valeurs fon- 
damentales inherentes a ce droit ». Dans R. c. Big 
M Drug Mart Ltd., [1985] 1 R.C.S. 295, p. 344, le 
juge Dickson dit : 

Dans T arret Hunter c. Southam Inc., [1984] 2 R.C.S. 

145, la Cour a exprime 1’avis que la fa§on d’aborder la 
definition des droits et des libertes garantis par la Charte 
consiste a examiner l’objet vise. Le sens d’un droit ou 
d’une liberte garantis par la Charte doit etre verifie au 

rnoyen d’une analyse de Tobjet d’une telle garantie; en 

d’autres termes, ils doivent s’interpreter en fonction des 
interets qu’ils visent a proteger. 

A mon avis, il faut faire cette analyse et Tobjet du droit 
ou de la liberte en question doit etre determine en fonc¬ 
tion de la nature et des objectifs plus larges de la Charte 
elle-meme, des termes choisis pour enoncer ce droit 
ou cette liberte, des origines historiques des concepts 
enchasses et, s’il y a lieu, en fonction du sens et de Tobjet 
des autres libertes et droits particuliers qui s’y rattachent 
selon le texte de la Charte. Comme on le souligne dans 
Tarret Southam, Tinterpretation doit etre liberale plutot 
que formaliste et viser a realiser Tobjet de la garantie 
et a assurer que les citoyens beneficient pleinement de 
la protection accordee par la Charte. En meme temps, 
il importe de ne pas aller au dela de Tobjet veritable du 
droit ou de la liberte en question et de se rappeler que la 
Charte n’a pas ete adoptee en l’absence de tout contexte 
et que, par consequent, comme l’illustre Tarret de [notre] 

Cour [dans] Law Society of Upper Canada c. Skapinker, 
[1984] 1 R.C.S. 357, elle doit etre situee dans ses contex- 
tes linguistique, philosophique et historique appropries. 

[Je souligne.] 

108 

Comme le juge Laycraft de la Cour d’appel de 
TAlberta Texprimait dans R. c. Big M Drug Mart 
Ltd. (1983), 49 A.R. 194, [TRADUCTION] « la 
Charte a des repercussions positives et des reper¬ 
cussions negatives. Elle confere et garantit des 
droits aux Canadiens, mais, a l’inverse, elle restreint 
le pouvoir de l’Etat » (p. 203). 

Dans Vriend c. Alberta, [1998] 1 R.C.S. 493, ^9 
par. 60, la majorite traite de l’etendue des obliga¬ 
tions que Tart. 32 de la Charte impose a l’Etat dans 
le contexte d’une loi dont la portee est trop limita¬ 
tive : 

L’alinea 32(l)fi) dit que la Charte s’applique « a 
la legislature et au gouvernement de chaque province. 
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each province in respect of all matters within the author¬ 
ity of the legislature of each province”. There is nothing 
in that wording to suggest that a positive act encroaching 
on rights is required; rather the subsection speaks only 
of matters within the authority of the legislature . Dianne 
Pothier has correctly observed that s. 32 is “worded 
broadly enough to cover positive obligations on a legis¬ 
lature such that the Charter will be engaged even if the 
legislature refuses to exercise its authority” (“The Sounds 
of Silence; Charter Application when the Legislature 
Declines to Speak” (1996), 7 Constitutional Forum 113, 
at p. 115). The application of the Charter is not restricted 
to situations where the government actively encroaches 
on rights. [Emphasis in original.] 

The original Acts were drafted and amended in 
the pve-Charter era. To develop an ex post facto 
finding of Charter- complying legislative intent 
would be a speculative exercise. The same cannot 
be said about the drafting of the 1995 legislation, 
which must meet the constitutional guarantees 
set out in the Charter. The entrenchment of the 
Charter marks an important date in our legal evolu¬ 
tion. 

A. Section 2(d) Analysis 

The appellants claim that the LRESLAA and the 
LRA violate agricultural workers’ freedom of asso¬ 
ciation under s. 2(d) of the Charter. The freedom 
of association is a fundamental freedom under the 
Charter. In the Alberta Reference, supra, Dickson 
C.J. elaborated on the role of freedom of association 
as follows, at p. 334: 

Freedom of association is the freedom to combine 
together for the pursuit of common purposes or the 

advancement of common causes. It is one of the fun¬ 
damental freedoms guaranteed by the Charter, a sine 
qua non of any free and democratic society, protecting 
individuals from the vulnerability of isolation and ensur¬ 
ing the potential of effective participation in society. In 
every area of human endeavour and throughout history 
individuals have formed associations for the pursuit of 
common interests and aspirations. Through association 
individuals are able to ensure that they have a voice in 
shaping the circumstances integral to their needs, rights 
and freedoms. [Emphasis added.] 

In the same case, McIntyre J. stated at p. 408 
that the “fundamental purpose of freedom of 


pour tous les domaines relevant de cette legislature ». 
Rien n’indique qu’une action positive empietant sur des 
droits soit necessaire; en fait, 1’alinea parle uniquement 
des domaines relevant de cette legislature . Dianne 
Pothier a fait remarquer a juste titre que Part. 32 est 
[TRADUCTION] « redige d’une maniere assez generale 
pour viser les obligations positives du legislateur, de 
telle sorte que la Charte s’appliquera meme lorsque le 
legislateur refuse d’exercer son pouvoir » (« The Sounds 
of Silence: Charter Application when the Legislature 
Declines to Speak » (1996), 7 Forum constitutionnel 113, 
a la p. 115). L’application de la Charte n’est pas limitee 
aux cas ou par son action le gouvernement empiete sur 
des droits. [Souligne dans Toriginal.] 

Les lois initiales ont ete redigees et modifiees 
avant P adoption de la Charte. Degager a poste¬ 
riori une conclusion quant a la conformite de V in¬ 
tention du legislateur a la Charte releverait de la 
pure conjecture. On ne peut en dire autant de la 
legislation de 1995 qui doit etre conforme aux 
garanties constitutionnelles enoncees dans la 
Charte. La constitutionnalisation de la Charte 
est une etape marquante de revolution de notre 
droit. 

A. L’analyse fondee sur I’al. 2d) 

Les appelants soutiennent que la LMLRTE et la 
LRT portent atteinte a la liberte dissociation con¬ 
feree par l’al. 2d) de la Charte aux travailleurs agri¬ 
coles. La liberte dissociation est une liberte fon- 
damentale garantie par la Charte. Dans le Renvoi 
relatif a l Alberta, precite, p. 334. le juge en chef 
Dickson en decrit le role : 

La liberie dissociation, c'esi la liberie de sTiinr dans 

la poursuite d’un objectif commun ou pour promouvoir 
une cause commune. C’est Tune des libertes fondamen- 
tales garanties par la Charte, une condition essentielle 
de toute societe libre et democratique, qui protege les 
individus de la vulnerabilite resultant de l’isolement et 
qui assure la possibilite d’avoir une participation efficace 
dans la societe. Dans toutes les spheres de l’activite 
humaine et tout au long de 1’histoire, des individus ont 
forme des associations vouees a la poursuite d’interets 
et d’aspirations communs. En s’associant, les individus 
parviennent a faire entendre leur voix pour faconncr ce 
qui permet de repondre a leurs besoins, a leurs droits et a 
leurs libertes. [Je souligne.] 

Dans la meme affaire, le juge McIntyre dit, a 
la p. 409, que « l’objet fondamental de la liberte 
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association . . . [is] to permit the collective pursuit 
of common goals”. 

In Lavigne v. Ontario Public Service Employees 
Union, [1991] 2 S.C.R. 211, at p. 252, Wilson J. 
reviewed the analysis on freedom of association in 
the Alberta Reference, supra, and concluded that: 

[I]n construing the purpose behind s. 2(d) this Court 
was unanimous in finding that freedom of association 

is meant to protect the collective pursuit of common 
goals . This reading of the purpose behind the guarantee 
of freedom of association has been confirmed in more 
recent cases. For instance, s. 2(d) was considered again 
in the labour relations context in Professional Institute 
of the Public Service of Canada v. Northwest Territories 
(Commissioner), [1990] 2 S.C.R. 367 (“ P.I.P.S .”). 
[Emphasis added.] 

Thus, I agree with my colleague Bastarache J. 
that the purpose of s. 2(d) is to protect the collective 
pursuit of common goals. With respect, however, I 
do not agree with his assertion that the right not to 
associate is protected under s. 2(d) of the Charter 
(see R. v. Advance Cutting & Coring Ltd., [2001] 
3 S.C.R. 209, 2001 SCC 70), but this right is not 
implicated in the present case, and I say no more 
about it. 

Worker organizations are a powerful and vibrant 
example of the collective pursuit of common goals. 
In the Alberta Reference, supra, at pp. 334-35, 
Dickson C.J. commented on the fundamental impor¬ 
tance of the freedom to associate in the context of 
labour relations: 

Freedom of association is the cornerstone of modern 
labour relations. Historically, workers have combined to 
overcome the inherent inequalities of bargaining power 
in the employment relationship and to protect themselves 
from unfair, unsafe, or exploitative working conditions. 
As the United States Supreme Court stated in N.L.R.B. 
v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), at 
p. 33: 

Long ago we stated the reason for labour organiza¬ 
tions. We said that they were organized out of the 
necessities of the situation; that a single employee 
was helpless in dealing with an employer; that he was 
dependent ordinarily on his daily wage for the main¬ 
tenance of himself and family; that if the employer 


dissociation [. . .] est de permettre la poursuite col¬ 
lective d’objectifs communs ». 

113 

Dans Lavigne c. Svndicat des employes de la 
fonction publique de VOntario, [1991] 2 R.C.S. 

211, p. 252, le juge Wilson considere T analyse de 
la liberie dissociation dans le Renvoi relatif a l Al¬ 
berta et conclut : 

[N]otre Cour , en interpretant 1’objectif qui sous-tend 
l’al. 2d), a conclu unanimement que la liberte disso¬ 
ciation vise a proteger la poursuite collective d’objectifs 
communs . Cette interpretation de l’objet de la garantie 
de la liberte dissociation a ete confirmee dans des arrets 
plus recents. Par exemple, l’al. 2d) a encore fait l’objet 
d’un examen dans le contexte des relations de travail 
dans Institut professional de la Fonction publique du 
Canada c. Territoires du Nord-Ouest (Commissaire), 
[1990] 2 R.C.S. 367 (« I.P.F.P. »). [Je souligne.] 

Par consequent je suis d’accord avec mon col- 1 ^ 
legue le juge Bastarache que l’objet de l’al. 2d) 
est de proteger la poursuite collective d’objectifs 
communs. En revanche, je ne suis pas d’accord avec 
son affirmation que le droit de ne pas s’associer est 
protege par T al. 2d) de la Charte (voir R. c. Advance 
Cutting & Coring Ltd., [2001] 3 R.C.S. 209, 2001 
CSC 70), mais ce droit n’est pas en cause en l’es- 
pece et je ne m’y attarde pas davantage. 

Les organisations ouvrieres sont un exemple '' ^ 
puissant et vibrant de la poursuite collective d’ob¬ 
jectifs communs. Dans le Renvoi relatif a l Alberta, 
precite, p. 334-335, le juge en chef Dickson souligne 
l’importance fondamentale de la liberte dissociation 
dans le contexte des relations de travail : 

La liberte dissociation constitue la pierre angulaire 

des relations de travail modernes. Historiquement, les 
travailleurs se sont unis pour aplanir les inegalites 
de puissance de negotiation inherentes aux relations 
employeur-employe et se premunir contre des conditions 
de travail injustes, dangereuses ou favorisant l’exploita- 
tion. Comme l’a dit la Cour supreme des Etats-Unis dans 
1’arret N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 

1 (1937), a lap. 33 : 

[TRADUCTION] II y a longtemps nous avons expose la 
raison d’etre des organisations ouvrieres. Nous avons 
dit qu’elles se sont formees pour repondre a l’urgence 
de la situation; qu’un simple employe etait demuni 
quand il traitait avec un employeur et qu’il etait habi- 
tuellement tributaire de son salaire quotidien pour ce 
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refused to pay him the wages that he thought fair, he 
was nevertheless unable to leave the employ and resist 
arbitrary and unfair treatment; . . . 


The “necessities of the situation” go beyond, of course, 

the fairness of wages and remunerative concerns, and 

extend to matters such as health and safety in the work 

place, hours of work, sexual equality, and other aspects of 

work fundamental to the dignity and personal liberty of 

employees. [Emphasis added.] 

The above comments reflect universal aspira¬ 
tions, and it is not surprising that Senator Wagner’s 
words, supra, at para. 85, closely resemble the lan¬ 
guage employed by Dickson C J. close to half a cen¬ 
tury later. 

In Delisle, Cory and Iacobucci JJ., writing in dis¬ 
sent, stated, at para. 67: 

The Court has also acknowledged the inherent vul¬ 
nerability and inequality of the individual employee in 
the workplace in the face of management. In Slaight 
Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, 
at p. 1051, Dickson C.J. concluded, on behalf of the 
majority of the Court, that employees are a vulnerable 
group in Canadian society. In Wallace, supra, Iacobucci 
J. noted that this vulnerability is underscored by the very 
importance which our society attaches to employment. 
He emphasized the inequality of bargaining power and 
information between employees and employers, noting 
that this power imbalance is not limited to the context of 
the employment contract proper, but rather affects “vir¬ 
tually all facets of the employment relationship”: para. 
92. 

In the Alberta Reference, supra, Dickson C.J., 
while commenting about the freedom of associa¬ 
tion, stated, at p. 368: 

Work is one of the most fundamental aspects in a 
person’s life, providing the individual with a means of 
financial support and, as importantly, a contributory role 
in society. A person’s employment is an essential com¬ 
ponent of his or her sense of identity, self-worth and emo¬ 
tional well-being. Accordingly, the conditions in which a 
person works are highly significant in shaping the whole 
compendium of psychological, emotional and physical 
elements of a person’s dignity and self respect. 


qui est de son entretien et de celui de sa famille; que 
si l’employeur refusait de lui payer le salaire qu’il 
estimait juste, il etait neanmoins incapable de quitter 
son emploi et de resister a un traitement arbitraire et 
injuste; . . . 

II va sans dire que l’« urgence de la situation » signifie 

plus que des salaires justes et des preoccupations d’ordre 
pecuniaire et qu’elle vise egalement des sujets comrne 

la sante et la securite au travail, les heures de travail, 
l’egalite des sexes et d’autres aspects des taches qui sont 

fondamentaux pour la dignite et la liberte personnelle des 

employes. [Je souligne.] 

Ces observations traduisent des aspirations uni- 
verselles et il n’est pas etonnant que les propos du 
senateur Wagner, precites, par. 85, s’apparentent 
beaucoup a ceux qu’ a tenus le juge en chef Dickson 
pres d’un demi-siecle plus tard. 

Void ce que disent les juges Cory et Iacobucci, 
dissidents, dans Delisle, par. 67 : 

Notre Cour a aussi reconnu la vulnerabilite inhe- 
rente et l’inegalite de Temploye face a la direction en 
milieu de travail. Dans Slaight Communications Inc. c. 
Davidson, [1989] 1 R.C.S. 1038, a la p. 1051, lejuge en 
chef Dickson a conclu, au nom de notre Cour a la majo- 
rite, que les employes sont un groupe vulnerable dans 
la societe canadienne. Dans Wallace, precite, le juge 
Iacobucci a fait remarquer que cette vulnerabilite ressort 
de l’importance meme que notre societe accorde a Tem¬ 
ploi. Il a souligne l’inegalite qui existe entre Temploye 
et l’employeur sur le plan du pouvoir de negotiation et 
des renseignements dont ils disposent, faisant remarquer 
que cette inegalite du rapport de force n’est pas limitee au 
contrat de travail lui-meme, mais touche plutot a « pres- 
que toutes les facettes de la relation entre l’employeur et 
son employe » : par. 92. 

Dans le Renvoi relatifa VAlberta, p. 368, lejuge 
en chef Dickson, parlant de la liberte d’association, 
declare : 

Le travail est l’un des aspects les plus fondamentaux 
de la vie d’une personne, un moyen de subvenir a ses 
besoins financiers et, ce qui est tout aussi important, de 
jouer un role utile dans la societe. L’emploi est une com- 
posante essentielle du sens de l’identite d’une personne, 
de sa valorisation et de son bien-etre sur le plan emotion- 
nel. C’est pourquoi, les conditions dans lesquelles une 
personne travaille sont tres importantes pour ce qui est de 
fa£onner Tensemble des aspects psychologiques, emo- 
tionnels et physiques de sa dignite et du respect qu’elle a 
d’elle-meme. 
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In Lavigne, supra, at p. 241, Wilson J. reiterated 
that the Charter is concerned with the purpose of 
state action with regards to Charter rights as well as 
their effect on an individual’s guaranteed rights or 
freedoms. The oft-quoted passage from Dickson J. 
in Big M Drug Mart, supra, summarizes the point, 
at p. 331: 

In my view, both purpose and effect are relevant in 
determining constitutionality; either an unconstitutional 
purpose or an unconstitutional effect can invalidate 
legislation . All legislation is animated by an object the 
legislature intends to achieve. This object is realized 
through the impact produced by the operation and appli¬ 
cation of the legislation. Purpose and effect respectively, 
in the sense of the legislation’s object and its ultimate 
impact, are clearly linked, if not indivisible. Intended 
and actual effects have often been looked to for guidance 
in assessing the legislation’s object and thus, its validity. 
[Emphasis added.] 

Purpose of the Exclusion Clause 

The purpose of s. 3(h) of the LRA is clear: to 
prevent agricultural workers from unionizing. This 
puipose infringes s. 2(d) of the Charter. 

In Delisle, supra, at para. 6, after expressing my 
agreement with Cory and Iacobucci JJ. with regard 
to their views on the importance of freedom of asso¬ 
ciation and the inherent vulnerability of workers in 
the face of management, I added that: 

The unique context of labour relations must always be 
considered in constitutional claims in this area, and the 
right to freedom of association must take into account the 
nature and importance of labour associations as institu¬ 
tions that work for the betterment of working conditions 
and the protection of the dignity and collective interests 
of workers in a fundamental aspect of their lives: employ¬ 
ment. The contextual approach to Charter analysis must 
also take into account the history of the need for govern¬ 
ment intervention to make effective the rights of workers 
to associate together. I agree with my colleagues that 
both intrinsic and extrinsic sources are admissible and 
significant in determining legislative purpose and effects, 
and with their comments on the fact that an invalid pur¬ 
pose is sufficient to find a violation of a Charter right. 
[Emphasis in original.] 


Dans Lavigne, precite, p. 241, lejuge Wilson rap- ^ 
pelle que la Charte s’adresse a l’objet d’une mesure 
gouvernementale a l’egard des droits qu’elle garan- 
tit, ainsi qu’a son effet sur les droits ou les libertes 
constitutionnels de l’individu. Cet extrait sou vent 
cite des motifs du juge Dickson dans Big M Drug 
Mart, precite, p. 331, exprime bien ce point : 

A mon avis, l’objet et l’effet d’une loi sont tous les deux 
importants pour determiner sa constitutionnalite; un objet 
inconstitutionnel ou un effet inconstitutionnel peuvent 
l'un et f autre rendre une loi invalide . Toute loi est animee 
par un but que le legislateur compte realiser. Ce but se 
realise par les repercussions resultant de 1’operation et de 
l’application de la loi. L’objet et l’effet respectivement, 
au sens du but de la loi et de ses repercussions ultimes, 
sont nettement lies, voire inseparables. On s’est souvent 
refere aux effets projetes et aux effets reels pour evaluer 
l’objet de la loi et ainsi sa validite. [Je souligne.] 

L’objet de la clause d’exclusion 

L’objet de l’al. 3b) de la LRT est clair : empecher 
les travailleurs agricoles de se syndiquer. Cet objet 
contrevient a l’al. 2d) de la Charte. 

12i 

Dans Delisle, precite, apres avoir exprime mon 
accord avec 1’opinion des juges Cory et Iacobucci 
relativement a l’importance de la liberte dissocia¬ 
tion et a la vulnerability inherente des travailleurs 
face a la direction, j’ajoute (au par. 6) : 

II faut toujours tenir compte du contexte unique des rela¬ 
tions du travail lorsqu’il s’agit de demandes fondees sur la 
Constitution dans ce domaine, et la liberte dissociation 
doit etre interpretee en fonction de la nature et de l’im- 
portance des associations de travailleurs en tant qu’ins- 
titutions oeuvrant pour l’amelioration des conditions de 
travail et pour la protection de la dignite et des interets 
collectifs des travailleurs dans un aspect fondamental de 
leur vie : l’emploi. De meme, 1’analyse contextuelle 
fondee sur la Charte doit egalement tenir compte de la 
necessite traditionnelle de l’intervention gouvernemen¬ 
tale pour rendre executoires les droits dissociation des 
travailleurs. Je suis d’accord avec mes collegues que 
tant les sources intrinseques que les sources extrinseques 
sont admissibles et importantes pour determiner l’objet 
et les effets d’une mesure legislative, et je souscris a 
leurs observations sur le fait que l’existence d’un objet 
invalide est sufhsante pour que l’on puisse conclure a une 
violation d’un droit garanti par la Charte. [Souligne dans 
1’original.] 
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In Delisle I based my conclusion that no s. 2(d) 
breach had taken place in part on the fact that the 
evidence “[did] not show that the object of the 
exclusion was to impede the formation of inde¬ 
pendent employee associations”, but rather that 
“the exclusion stemmed from a desire not to grant 
RCMP members all of the rights contemplated by 
the legislation and access to the particular reme¬ 
dies contained within it” (para. 5). In that case, the 
employer was the government and thus it was possi¬ 
ble to presume that the government/employer knew 
of its responsibility under the Charter to respect the 
workers’ associational rights. As a result, it was 
possible to assume that the purpose of the impugned 
law was to deny RCMP employees certain statutory 
benefits, but still respect their basic right to associ¬ 
ate. That is not the case here, where the employers 
are not part of government, and therefore their anti- 
associational acts could not be challenged under the 
Charter. Accordingly, there can be no presump¬ 
tion that the Ontario government expected that the 
Charter would protect farm workers’ basic freedom 
to associate. 


I respectfully disagree with my colleague when 
he argues that there was no clear evidence of intent 
on the part of the government of Ontario to breach 
the s. 2(d) rights of the appellants. It is difficult 
to countenance such a thesis in light of the fac¬ 
tual record which includes not only the direction 
to terminate existing associations contained in the 
LRESLAA and the s. 3(h) exclusion contained in the 
LRA, but also the repeated instances where govern¬ 
ment officials made it clear that the new Act’s intent 
was to hinder union-related activities in the agricul¬ 
tural sector, including comments made to members 
of the provincial legislature before they voted on the 
LRESLAA. 


To interpret the factual record so narrowly by 
arguing that it was not clear whether these state¬ 
ments were aimed solely at curtailing unprotected 
rights to engage in collective bargaining or whether 
they were also aimed at curtailing Charter- protected 


Dans Delisle, par. 5, ma conclusion qu’il n’y a 
pas atteinte a Pal. 2d) se fonde en partie sur le fait 
que la preuve ne revelait pas « que 1’exclusion visait 
a empecher la formation dissociations d’employes 
independantes », mais indiquait plutot que « cette 
exclusion decoulait de la volonte de ne pas accorder 
aux membres de la GRC tous les droits prevus par 
la mesure legislative en question et de ne pas leur 
donner acces aux reparations particulieres qu’elle 
contient ». Dans cette affaire, l’employeur etait le 
gouvernement et on pouvait presumer que le gou- 
vernement employeur connaissait son obligation en 
vertu de la Charte de respecter les droits dissocia¬ 
tion des travailleurs. On pouvait done presumer que 
l’objet de la loi attaquee etait de priver des employes 
de la GRC de certains avantages legaux, tout en res- 
pectant leur droit fondamental de s’associer. Ce 
n’est pas le cas en l’espece car les employeurs ne 
font pas partie du gouvernement et, de ce fait, les 
mesures prises pour empecher 1’association ne peu- 
vent etre contestees en vertu de la Charte. C’est 
pourquoi on ne peut presumer que le gouvernement 
de TOntario s’attendait a ce que la Charte protege la 
liberte fondamentale dissociation des travailleurs 
agricoles. 

Avec egards, je ne partage pas l’avis de mon 
collegue selon lequel aucun element de preuve 
n’etablit clairement l’intention du gouvernement 
ontarien de porter atteinte aux droits des appelants 
suivant l’al. 2d). II est difficile de souscrire a cette 
these compte tenu des faits etablis en l’espece, ce 
qui comprend non seulement la directive de dissou- 
dre les associations existantes, selon la LMLRTE, 
et l’exclusion prevue a l’al. 3b) de la LRT, mais 
aussi de nombreuses declarations de representants 
du gouvernement indiquant clairement que 1’inten¬ 
tion de la nouvelle loi etait d’empecher Tactivite 
syndicale dans le secteur agricole, et notamment 
les remarques formulees a l’intention des deputes 
provinciaux avant qu’ils ne votent T adoption de la 
LMLRTE. 

II est contraire a la jurisprudence sur 1’analyse 
teleologique de la Charte d’interpreter la preuve 
factuelle de maniere aussi etroite sous pretexte que 
Ton ne peut etablir avec certitude si les declarations 
en cause visaient uniquement a restreindre le droit 
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associational rights defies purposive Charter juris¬ 
prudence. It appears to me that in situations, such 
as this one, where there are strong indicia that the 
intent of a legislative initiative is to curtail a Charter 
right, the onus shifts to the government to justify the 
breach under s. 1. 


I believe that, in the circumstances of this case, 
the proper approach is the one taken by Dickson J. 
in Big M Drug Mart, supra, at p. 334: 

. . . I agree with the respondent that the legislation's 
purpose is the initial test of constitutional validity and its 
effects are to be considered when the law under review 
has passed or, at least, has purportedly passed the purpose 
test. If the legislation fails the purpose test, there is no 

need to consider further its effects, since it has already 

been demonstrated to be invalid. Thus, if a law with 
a valid purpose interferes by its impact, with rights or 
freedoms, a litigant could still argue the effects of the 
legislation as a means to defeat its applicability and 
possibly its validity. In short, the effects test will only 
be necessary to defeat legislation with a valid purpose; 

effects can never be relied upon to save legislation with 

an invalid purpose. [Emphasis added.] 


Charter litigation decisions cannot be made in a 
factual vacuum. However, it is important to assess 
carefully on whom the burden of proof should 
he, and the degree of proof required. Cory and 
Iacobucci JJ. in Delisle present a helpful outline, at 
para. 76: 

A Charter claimant who seeks to establish that 
impugned legislation infringes a Charter right or free¬ 
dom by virtue of its purpose bears the onus of estab¬ 
lishing the alleged invalid purpose on a balance of 
probabilities. The ordinary rules of evidence applicable 
in civil trials apply. Accordingly, it cannot be assumed 
that the purpose of a law is invalid solely because an 

invalid purpose is a plausible purpose of the law. There 
must be clear evidence that an invalid purpose is prob¬ 
able. In addition, the evidence must rebut the presump¬ 
tion of constitutionality. That is, if there are two equally 
probable purposes for the impugned legislation, and 
one of these purposes is valid and is not inextricably 
linked to the invalid purpose, then the valid purpose is 
presumed to apply: Slaight Communications, supra, at 


non protege de negocier collectivement ou si elles 
visaient egalement a restreindre la liberie disso¬ 
ciation garantie par la Charte. J’estime que dans 
une situation ou, comme en l’espece, il y existe de 
solides indices que T intention du legislateur est de 
restreindre un droit garanti par la Charte, il incombe 
alors au gouvernement de justifier l’atteinte en vertu 
de T article premier. 

125 

Vu les circonstances de la presente affaire, je 
crois que la demarche qui s’impose est celle du juge 
Dickson dans Big M Drug Mart, precite, p. 334 : 

. . . je partage l’avis de l’intimee que le premier critere 
a appliquer dans la determination de la constitutionnalite 
est celui de l’objet de la loi en cause et que ses effets 
doivent etre pris en consideration lorsque la loi examinee 
satisfait ou, a tout le moins, est censee satisfaire a ce pre¬ 
mier critere. Si elle ne satisfait pas au critere de l’objet, il 
n’est pas necessaire d’etudier davantage ses effets parce 

que son invalidite est des lors prouvee. Done, si, de par 
ses repercussions, une loi qui a un objet valable porte 
atteinte a des droits et libertes, il serait encore possible 
a un plaideur de tirer argument de ses effets pour la faire 
declarer inapplicable, voire meme invalide. Bref, le cri¬ 
tere des effets n’est necessaire que pour invalider une loi 
qui a un objet valable; les effets ne peuvent jamais etre 
invoques pour sauver une loi dont l’objet n’est pas vala¬ 

ble. [Je souligne.] 

1 9 

On ne peut trancher dans l’abstrait les litiges 
relatifs a l’application de la Charte. Cependant, il 
importe de determiner soigneusement qui devrait 
avoir le fardeau de la preuve et quel est le degre 
de preuve exige. A cet egard, les juges Cory et 
Iacobucci, au par. 76 de Delisle, font une analyse 
utile : 

Il incombe a l’auteur d’une demande fondee sur la 
Charte qui cherche a etablir que, par son objet, la mesure 
legislative contestee porte atteinte a un droit ou a une 
liberte garantis par la Charte de prouver, selon la prepon¬ 
derance des probabilites, 1’existence de l’objet invalide 
allegue. Les regies ordinaires de la preuve en matiere 
civile s’appliquent. Par consequent, on ne saurait presu- 
mer que l’objet d’une loi est invalide uniquement parce 
qu’un objet invalide est un objet plausible de cette loi. 

Il doit y avoir une preuve claire de l’existence probable 

d’un objet invalide. En outre, la preuve doit refuter la 
presomption de constitutionnalite. Autrement dit, si la 
mesure legislative contestee comporte deux objets tout 
aussi probables l’un que l’autre et que l’un de ces objets 
est valide et non inextricablement lie a l’objet invalide. 
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p. 1078, per Lamer J. (as he then was); Canada (Attorney 
General) v. Mossop, [1993] 1 S.C.R. 554, at pp. 581-82, 
per Lamer C.J. However, where the Charter claimant is 
able to adduce a preponderance of evidence of the invalid 
purpose, the presumption of constitutionality is rebutted 
and the court is required to find an infringement of the 
Charter. [Emphasis added.] 



In assessing whether the purpose of a legislative 
provision is constitutional, “the court [should] con¬ 
sider only the purpose of the provision itself and not 
the broader purpose of the surrounding legislation as 
a whole” ( Delisle, supra, per Cory and Iacobucci JJ., 
at para. 78). Thus, in the present appeal, the essen¬ 
tial issue under s. 2(d) of the Charter is whether the 
purpose of s. 80 of the LRESLAA and s. 3(h) of the 
LRA infringes freedom of association, not whether 
the legislation as a whole does so. Both intrinsic 
and extrinsic sources are admissible and important 
in determining legislative purpose. 


The evidence in this case leads me to conclude that 
this is one of those rare cases in which the Ontario 
Legislature’s purpose in enacting a legislative provi¬ 
sion must be found to infringe the Charter. There 
is clear evidence that on a balance of probabilities 
the Legislature’s puipose in enacting the impugned 
s. 3(b) was to ensure that persons employed in agri¬ 
culture “remained vulnerable to management inter¬ 
ference with their associational activities, in order to 
prevent the undesirable consequences which it was 
feared would result from [agricultural workers’] 
labour associations” (Delisle, supra, per Cory and 
Iacobucci JJ., at para. 80). 

There were several official announcements as to 
the purpose of s. 3(b). These can be categorized as 
announcements where the concept of protecting the 
“family farm” from unionization featured promi¬ 
nently, and those where incompatibility between 
agriculture and unionization was cited as the reason 
for the repeal of the ALRA. 

The following fall into the first category: (i) a 
statement by the Ontario Minister of Labour in the 


1’objet valide est alors presume s’appliquer : Slaight 
Communications, precite, a la p. 1078, le juge Lamer 
(plus tard Juge en chef); Canada (Procureur general) 
c. Mossop, [1993] 1 R.C.S. 554, aux pp. 581 et 582, le 
juge en chef Lamer. Cependant, lorsque 1’auteur d’une 
demande fondee sur la Charte est en mesure d’etablir 
1’existence de l’objet invalide selon la preponderance de 
la preuve, la presomption de constitutionnalite est refutee 
et la cour doit conclure qu’il y a violation de la Charte. 
[Je souligne.] 

Pour determiner la constitutionnalite de l’objet 
d’une disposition legislative, « la cour n’examine 
que l’objet de la disposition elle-meme, et non pas 
l’objet general de l’ensemble de la mesure legisla¬ 
tive dans laquelle elle se trouve » (les juges Cory et 
Iacobucci, Delisle, par. 78). Par consequent, dans le 
cadre du present pourvoi, la question essentielle qui 
se pose relativement a l’al. 2d) de la Charte est de 
savoir si l’objet de l’art. 80 de la LMLRTE et de l’al. 
3b) de la LRT, et non de l’ensemble du regime legis- 
latif, porte atteinte a la liberie dissociation. Tant 
les sources intrinseques que les sources extrinseques 
sont admissibles et importantes pour circonscrire 
l’objet de la legislation. 



La preuve en l’espece m’amene a conclure qu’il 
s’agit d’un des rares cas ou l’objet poursuivi par le 
legislateur ontarien par 1’adoption d’une disposition 
legislative doit etre tenue pour contraire a la Charte. 
La preuve est claire, selon la preponderance des pro- 
babilites, que l’objectif du legislateur, en adoptant 
l’al. 3b) conteste, etait de faire en sorte que les per- 
sonnes employees a P agriculture « restent vulnera- 
bles a l’ingerence de la direction dans leurs activites 
associatives, de maniere a eviter les consequences 
peu souhaitables qui, craignait-on, resulteraient des 
associations [de travailleurs agricoles] » (les juges 
Cory et Iacobucci, Delisle, par. 80). 


Plusieurs declarations officielles ont ete faites 
concernant l’objet de Pal. 3b). Elies appartiennent 
a deux categories : celles ou predomine la volonte 
de proteger la « ferme familiale » contre la syndi- 
calisation, et celles ou P incompatibility: entre agri¬ 
culture et syndicalisation est invoquee pour justifier 
P abrogation de la LRTA. 


On trouve dans la premiere categorie (i) la 
declaration suivante de la ministre du Travail de 
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Legislature on October 4, 1995, upon introducing 
the LRESLAA, that “[t]his action . . . recognizes 
that unionization of the family farm has no place in 
Ontario’s key agricultural sector”; and (ii) a state¬ 
ment by the Ontario Minister of Agriculture, Food 
and Rural Affairs also in the Legislature and on the 
same date that “[o]ur farmers, who are on the agri¬ 
food industry’s front lines, are looking to us to help 
them maintain their competitive edge in the new 
global marketplace. . . . [T]he Agricultural Labour 
Relations Act is aimed directly at unionizing the 
family farm. We do not believe in the unioniza¬ 
tion of the family farm” (Legislative Assembly of 
Ontario, Official Report of Debates, October 4, 
1995, at pp. 99-100). 


In the second category, the statements refer to 
agriculture in general, without specific reference 
to family farms. First, a media kit released by the 
government gave the following explanation as to 
why the ALRA was being repealed: “The horticul¬ 
ture and agriculture sectors are extremely sensitive 
to time and to climate conditions as these directly 
affect production of many agricultural commodi¬ 
ties. For this reason, these sectors would have 
great difficulty adapting to the presence of unions”. 
Second, on January 17, 1996, after the enactment 
of the LRESLAA, the Minister of Labour responded 
in a letter that “[t]he Government repealed Bill 91 
because of the Government’s view that unionization 
in the agricultural sector is incompatible with the 
unique characteristics of that sector”. 


Contrasting the first statement from the Ontario 
Minister of Labour from the latter one, it seems that 
if the purpose of the LRESLAA was to protect the 
family farm from unionization, then passage of a 
statute prohibiting all unionization in Ontario’s agri¬ 
cultural sector reflects overreach. 

In addition, the comments Cory and Iacobucci JJ. 
make in Delisle, supra, at para. 87, are germane: 


1’Ontario devant l’assemblee legislative, le 4 octo- 
bre 1995, lors de la presentation de la LMLRTE : 
[TRADUCTION] « [c]ette mesure [. . .] reconnait 
que la syndicalisation de la ferme familiale n’a 
pas sa place dans 1’important secteur agricole de 
1’Ontario »; et (ii) cette declaration du ministre 
de 1’Agriculture de 1’Ontario devant l’assemblee 
legislative le meme jour : [TRADUCTION] « [n]os 
agriculteurs, qui sont aux premieres lignes de l’in- 
dustrie agroalimentaire, comptent sur nous pour 
les aider a maintenir leur avantage concurrentiel 
dans le marche mondial [. . .] [L]a Loi sur les 
relations de travail dans l’agriculture vise direc- 
tement la syndicalisation de la ferme familiale. 

Nous ne croyons pas en la syndicalisation de la 
ferme familiale » (Assemblee legislative de l’On- 
tario, Journal des debats, 4 octobre 1995, p. 99- 
100 ). 

131 

Dans la deuxieme categorie, les declarations 
portent sur 1’agriculture en general, sans men¬ 
tion expresse des fermes familiales. D’abord, une 
pochette d’information produite par le gouverne- 
ment explique en ces termes pourquoi la LRTA 
est abrogee : [TRADUCTION] « Les secteurs de 
F horticulture et de V agriculture sont extremement 
sensibles aux conditions saisonnieres et climati- 
ques puisque ces facteurs ont un effet direct sur 
la production de nombre de produits agricoles. 

Voila pourquoi ces secteurs auraient beaucoup de 
difficulte a s’adapter a la presence de syndicats ». 
Deuxiemement, le 17 janvier 1996, apres l’adoption 
de la LMLRTE, la ministre du Travail repond dans 
une lettre que [TRADUCTION] « [l]e gouvernement a 
abroge le projet de loi 91 parce qu’il estime que la 
syndicalisation du secteur agricole est incompatible 
avec les caracteristiques uniques de ce secteur ». 

Si on compare la premiere declaration de la 
ministre du Travail de 1’Ontario et la derniere il 
semble que si l’objet de la LMLRTE etait de pro- 
teger la ferme familiale de la syndicalisation, alors 
l’adoption d’une loi interdisant toute syndicalisa¬ 
tion dans le secteur agricole de 1’Ontario temoigne 
d’une portee excessive. 

133 

En outre, les commentaires des juges Cory et 
Iacobucci dans Delisle, par. 87, sont pertinents : 
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In this context, leaving aside altogether the collective 
bargaining rights and the grievance procedure set out in 
the PSSRA, the fact that RCMP members are excluded 
from the application of even these limited associational 
protections is significant . The PSSRA is modelled upon 
The Industrial Relations and Disputes Investigation Act. 
It was enacted at a time when legislative awareness of 
the fundamental importance of the freedom of employ¬ 
ees to associate was high, as evidenced by domestic and 
international legislation at the time. It is unquestionable 
that Parliament was aware of the importance of freedom 
of association for all employees, and of the possibility of 
protecting this freedom without providing all employees 
with collective bargaining rights. The symbolism inher¬ 
ent in declining to guarantee to RCMP members even the 
basic freedom to associate must have been recognized. 

[Emphasis added.] 

Substituting agricultural workers for the RCMP 
and the Ontario Legislature for the Parliament, and 
applying the facts to our situation leads to a similar 
conclusion as that reached by Cory and Iacobucci JJ. 
in Delisle, where, at para. 89, they state: 

The key consideration, in examining Parliament’s purpose 
in excluding members of the RCMP from the PSSRA, is 
the reason for the decision to exclude . If Parliament’s 
purpose in excluding a particular employee group from 
a labour statute was to ensure that the employee group 
remained vulnerable to management interference with 
labour association, this is impermissible in light of s. 
2(d). Even though the effect of the exclusion may be 
simply to maintain the status quo of employees whereby 
they are burdened with the inherent imbalance of power 
in the employment context, the central consideration 
is whether Parliament's deliberate decision to exclude 
flowed from a purpose that is in conflict with the fun¬ 
damental freedom of employees to associate. It is of 
some relevance that the status quo in the labour rela¬ 
tions context is one of inherent employee vulnerability to 
management interference with labour associations. It is 
simply not open to Parliament to enact a statutory provi¬ 
sion where the motivation for enacting the provision is 
anti-associational, subject of course to s. 1 of the Charter. 
[Emphasis in original.] 


As pointed out by Cory and Iacobucci JJ. in 
Delisle, supra, at para. 102, another factor which 
may be of assistance would be the existence of 


Dans ce contexte, independamment des droits a la 
negociation collective et de la procedure de grief enonces 
dans la LRTFP, le fait que les membres de la GRC soient 
soustraits meme a 1’application de ces protections limi- 
tees en matiere d’association est revelateur . La LRTFP 
s’inspire de la Loi sur les relations industrielles et sur les 
enquetes visant les differends du travail. Elle a ete adop¬ 
tee au moment ou le legislateur etait tres conscient de 
l’importance fondamentale de la liberte d’association des 
employes, cornme le demontrent les mesures legislatives 
nationales et internationales adoptees a cette epoque. II 
ne fait aucun doute que le legislateur etait conscient de 
l’importance de la liberte d’association pour tous les 
employes et de la possibilite de proteger cette liberte sans 
accorder a tous les employes des droits a la negociation 
collective. Le symbolisme inherent au refus de garantir 
aux membres de la GRC meme la liberte fondamentale 

de s’associer doit avoir ete reconnu. [Je souligne.] 

En rcmplacant les membres de la GRC par les 
travailleurs agricoles, et le legislateur par T Assem¬ 
ble legislative de T Ontario, pour adapter les faits a 
la presente espece, nous arrivons a une conclusion 
semblable a celle des juges Cory et Iacobucci dans 
Delisle, par. 89 : 

Le principal element a considerer, en examinant l’objet 
vise par le legislateur en excluant les membres de la 
GRC du regime de la LRTFP, est la raison de la decision 
d’exclure . Si l’objet vise par le legislateur en excluant 
un groupe d’employes particulier du regime d’une loi en 
matiere de travail etait d’assurer que les employes de ce 
groupe resteraient vulnerables a l’ingerence de la direc¬ 
tion dans leurs associations, il est inacceptable compte 
tenu de l’al. 2d). Meme si l’exclusion peut simplement 
avoir pour effet de maintenir le statu quo d’employes, 
avec l’inegalite inherente du rapport de force que cela 
comporte dans le contexte de leur emploi, la principale 
question a considerer est de savoir si la decision deliberee 
du legislateur de proceder a l’exclusion visait un objet 
incompatible avec la liberte fondamentale des employes 
de s’associer. II est pertinent jusqu’a un certain point 
que le statu quo dans le contexte des relations du tra¬ 
vail comporte la vulnerabilite inherente des employes 
a l’ingerence de la direction dans leurs associations. II 
n’est simplement pas loisible au legislateur d’adopter 
une disposition legislative lorsque le motif de l’adopter 
est d’empecher la formation dissociations, sous reserve 
naturellement de l’article premier de la Charte. [Souligne 
dans Toriginal.] 

Comme le signalent les juges Cory et Iacobucci 
dans Delisle, par. 102, l’existence d’effets posi- 
tifs quelconques que peut avoir eu l’exclusion des 
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any positive effect that the exclusion of persons 
employed in agriculture may have had on the asso- 
ciational freedom of such persons: 

Dickson J. in Big MDrug Mart, supra, emphasized that 
the effects of impugned legislation need not be looked to 
if the purpose of the legislation is invalid, and further that 
even if the effects are looked to and found to be “inoffen¬ 
sive” this fact will not affect a finding that the purpose of 
the legislation is invalid. Nonetheless, courts may, where 
appropriate, look to the effects of legislation for assist¬ 

ance in inferring the legislation’s purpose , as Dickson J. 
noted, at p. 331. In particular, where the effects of the 
impugned legislation are contrary to the invalid purpose 

alleged by the Charter claimant, a court should weigh the 

evidence carefully before concluding that the purpose is 

indeed invalid. In light of the presumption of constitu¬ 
tionality, it is fitting for a court to look for the existence of 
any such beneficial effects before ruling that the purpose 
of a law is contrary to the Charter. [Emphasis added; 
emphasis in original deleted.] 

The evidence before us fails to reveal any posi¬ 
tive effects upon the associational freedom of per¬ 
sons employed in agriculture stemming from their 
exclusion from the LRA. In fact, I can point to the 
dearth of employee associations established by per¬ 
sons employed in agriculture in Ontario (see Delisle, 
at para. 106). The associational record is dismal. 
But so is the situation of agricultural workers across 
Canada when it comes to employee associations. 
Data for 1989 evidences that while, on average, 34.1 
percent of Canadian workers belonged to unions, 
a mere 1.9 percent of workers in agriculture were 
unionized (Arthurs, supra, at para. 93). 

The government argues that (a) the banning of 
unions does not prevent the creation of associations 
by agricultural workers; and (b) the government did 
not engage in anti-associational activity, but rather it 
was private parties who did so. 

In the context of Ontario’s labour market, it would 
be disingenuous of the government to argue that it 
believed that following the enactment of the LRA 
the freedom of association of agricultural workers 
would be restricted solely in terms of union activi¬ 
ties. The reality of the labour market, which has led 


travailleurs agricoles sur leur liberie dissociation 
peut etre un autre facteur utile : 

Dans l’arret Big M Drug Mart, precite, le juge 
Dickson a souligne qu’il n’est pas necessaire de se referer 
aux effets d’une mesure legislative contestee dont l’ob- 
jet est invalide, et en outre que, meme si les effets sont 
examines et juges « inoffensifs », cela ne change rien 
a la conclusion que l’objet de la mesure legislative est 
invalide. Neanmoins, la cour peut, lorsque cela est indi- 
que, se referer aux effets d’une mesure legislative pour 
en deduire l’objet, comme le souligne le juge Dickson, a 
lap. 331. En particulier, lorsque les effets de la mesure 
legislative contestee sont contraires a l’objet invalide 

allegue par l’auteur d’une demande fondee sur la Charte, 

la cour devrait evaluer soigneusement la preuve avant de 

conclure que cet objet est vraiment invalide. Compte tenu 
de la presomption de constitutionnalite, il convient que la 
cour examine si de tels effets benefiques existent avant de 
decider que l’objet d’une loi est contraire a la Charte. [Je 
souligne; soulignement dans 1’original supprime.] 

La preuve devant notre Cour ne revele aucun 
effet positif de 1’exclusion des travailleurs agricoles 
du regime de la LRT sur leur liberie dissociation. 

En fait, je soulignerais la penurie dissociations for- 
mees par les travailleurs agricoles en Ontario (voir 
Delisle, par. 106). Le bilan en matiere dissocia¬ 
tions est sombre. II en est de meme de la situation 
des travailleurs agricoles a l’echelle du Canada en 
ce qui concerne les associations d’employes. Les 
donnees pour 1989 revelent que, par comparaison a 
un taux moyen de syndicalisation de 34,1 pour cent 
des travailleurs canadiens, seulement 1,9 pour cent 
des travailleurs agricoles etaient syndiques (Arthurs, 
op. cit., par. 93). 

137 

Le gouvernement soutient : a) que 1'interdiction 
des syndicats n’empeche pas les travailleurs agrico¬ 
les de creer des associations, et b) que ce n’est pas le 
gouvernement mais le secteur prive qui s’est livre a 
des activites visant a empecher la formation disso¬ 
ciations. 

138 

Dans le contexte du marche du travail de l’Onta- 
rio, le gouvernement ne saurait pretendre croire qu’a 
la suite de l’adoption de la LRT, la liberte dissocia¬ 
tion des travailleurs agricoles ne serait limitee qu’a 
l’egard des activites syndicales. La realite concrete 
du marche du travail, qui a conduit a 1’elaboration 
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to the development of protective labour legislation, 
indicates that when the protection is removed with¬ 
out any restrictions or qualifications, associational 
rights are often infringed, or have the potential to be 
infringed, to an extent not confined to unionization 
activities. In my view, it cannot be said that the gov¬ 
ernment was unaware, in advance, of this very effect 
of its legislation. 

My colleague has concluded that the effect of 
the enactment of the LRA breaches s. 2(d) of the 
Charter. While I agree, I also believe that in a situ¬ 
ation such as the present one, intent can be imputed 
on the government. Such cases will be rare and sub¬ 
ject to specific circumstances. In this case, (a) the 
context is that of specialized legislation which seeks 
to maintain a delicate balance between employees 
and employers; (b) there was an absolute exclusion 
from protection; (c) it was in the reasonable contem¬ 
plation of the government at the time of the enact¬ 
ment that the effect of the exclusion clause would be 
to affect associational freedoms beyond the realm of 
unionization, thus breaching s. 2(d) rights. 

In the present case, the appellants claim that the 
government has breached the s. 2(d) rights of agri¬ 
cultural workers in Ontario because it has enacted 
a new labour statute, which leaves them perilously 
vulnerable to unfair labour practices. The appel¬ 
lants’ claims have merit, particularly when viewed 
in the context of (a) the recent history of Ontario 
labour legislation, where the ALRA was enacted 
only to be repealed by new legislation mandat¬ 
ing the dismantling of unions organized under the 
ALRA and excluding agricultural workers from the 
LRA without any provisos for protection from unfair 
labour practices, except for a prohibition against 
reprisals for agricultural workers who organized 
under the ALRA', (b) the inherent vulnerability of 
workers when confronting management; (c) the spe¬ 
cific vulnerability and powerlessness of agricultural 
workers; and (d) the long experience of labour strife 
which has led to the enactment of statutes protecting 
workers against unfair labour practices. 


de mesures legislatives de protection, montre que 
le retrait de la protection, sans restrictions ni condi¬ 
tions, s’accompagne sou vent ou risque de s’accom- 
pagner d’atteintes aux droits dissociation, atteintes 
dont la portee ne se limite pas aux seules activites 
syndicales. A mon avis, on ne peut pas dire que le 
gouvernement n’etait pas conscient d’avance que les 
dispositions auraient precisement cet effet. 

Mon collegue conclut que 1’adoption de la LRT 
viole l’al. 2d) de la Charte. Je partage cette conclu¬ 
sion, mais je crois aussi que, dans un cas comme en 
l’espece, il est possible d’en imputer l’intention au 
gouvernement. De tels cas se produisent rarement 
et sont fonction de circonstances particulieres. En 
l’espece, a) le contexte est celui d’une mesure legis¬ 
lative specialisee visant a maintenir un equilibre 
delicat entre employes et employeurs; b) l’exclu- 
sion de la protection est absolue; c) il etait raison- 
nablement previsible pour le gouvernement que 
1’adoption de la disposition d’exclusion affecterait 
les liberies dissociation au-dela du domaine de la 
syndicalisation, portant ainsi atteinte aux droits pro¬ 
teges par l’al. 2d). 

En l’espece, les appelants soutiennent que le gou¬ 
vernement a porte atteinte aux droits des travailleurs 
agricoles en Ontario reconnus a l’al. 2d) parce qu’il 
a adopte une nouvelle loi sur les relations de travail 
qui les rend dangereusement vulnerables aux pra¬ 
tiques deloyales de travail. Leurs arguments sont 
bien fondes, tout particulierement lorsqu’ils sont 
examines dans le contexte : a) de l’histoire recente 
de la legislation ontarienne sur les relations de tra¬ 
vail ou, sitot adoptee, la LRT A a ete abrogee par une 
nouvelle loi imposant la dissolution des syndicats 
etablis sous le regime de la LRT A et excluant les tra¬ 
vailleurs agricoles de la LRT sans prevoir de protec¬ 
tion contre les pratiques deloyales de travail, autre 
que 1’interdiction de toutes represailles contre les 
travailleurs agricoles qui s’etaient syndiques sous le 
regime de la LRTA\ b) de la vulnerability inherente 
des travailleurs face au patronat; c) de la vulnerabi¬ 
lity et de l’impuissance particulieres des travailleurs 
agricoles; et d) de la longue experience des conflits 
de travail qui a conduit a T adoption de lois visant a 
proteger les travailleurs contre les pratiques deloya- 
les de travail. 
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The difficulties facing employees attempting to 
organize without the benefit of statutory protection 
against unfair labour practices would appear to be 
much greater outside large urban centres, where at 
least it would be plausible to attend meetings and 
events without fear of the employer becoming aware 
of such initiatives. In the countryside, where many 
workers live on or near their place of employment, 
where the only meeting hall may be the local Legion 
or the dance hall in the nearest town, the odds would 
be stacked against escaping scrutiny by the employ¬ 
ers. 


My colleague makes the point that any interfer¬ 
ence with s. 2(d) rights must be substantial. While 
I agree with him that trivial breaches of the Charter 
should not be given much credence, I believe that 
we must seek to examine the severity of the Charter 
breach from the point of view of the party whose 
rights are affected. As I stated in Egan v. Canada, 
[1995] 2 S.C.R. 513, at para. 58, “groups that are 
more socially vulnerable will experience the adverse 
effects of a legislative distinction more vividly than 
if the same distinction were directed at a group 
which is not similarly socially vulnerable”. 

In this case, the government argues that by pro¬ 
claiming that the intent of the legislation was to 
exclude unionization from the agricultural sector, 
it merely meant to restrain “collective bargaining” 
activities. There is no discussion regarding the 
impact of the LRA on the associational activities in 
which workers often participate which are separate 
from the collective bargaining process. 

This leads us to the issue raised by Dickson C.J. 
in th e, Alberta Reference, supra, at pp. 362-63, where 
he stated, in dissent, that “[i]f freedom of associa¬ 
tion only protects the joining together of persons for 
common purposes, but not the pursuit of the very 
activities for which the association was formed, then 
the freedom is indeed legalistic, ungenerous, indeed 
vapid”. 


Les difficultes que doivent surmonter les ' 
employes qui tentent de se grouper en associations 
sans benehcier de protection legale contre les pra¬ 
tiques deloyales de travail semblent etre beaucoup 
plus graves a l’exterieur des grands centres urbains, 
oil il est au moins envisageable de participer a des 
reunions et a des evenements a l’insu de l’em- 
ployeur. Dans les regions rurales, ou nombre de tra- 
vailleurs vivent sur les lieux memes de leur emploi, 
ou a proximite, et ou il arrive souvent que le seul 
lieu de reunion soit la salle de la Legion ou la salle 
de danse de la municipality: voisine, il y a de fortes 
chances qu’ils ne puissent echapper a la vigilance 
des employeurs. 

142 

Mon collegue fait ressortir que l’atteinte aux 
droits selon l’al. 2d) doit etre importante. Bien 
que je convienne avec lui que les atteintes legeres 
a la Charte ne devraient pas trouver beaucoup de 
creance, je crois que nous devons nous efforcer 
d’examiner la gravite de l’atteinte portee a la Charte 
du point de vue de la partie lesee dans ses droits. 
Comme je le dis dans Egan c. Canada, [1995] 2 
R.C.S. 513, par. 58 : « les groupes qui sont plus 
vulnerables sur le plan social ressentiront les effets 
prejudiciables d’une distinction d’origine legislative 
plus vivement que les groupes qui ne sont pas aussi 
vulnerables ». 

En l’espece, le gouvernement soutient qu’en ' ^ 
declarant que l’objet de la loi etait d’exclure la 
syndicalisation du secteur de Tagriculture, il ne 
visait qu’a restreindre les activites de « negotiation 
collective ». Aucun debat n’a porte sur les reper¬ 
cussions de la LRT sur les activites associatives 
auxquelles participent souvent les travailleurs et qui 
sont distinctes du processus de negotiation collec¬ 
tive. 

Cela nous amene a cette question soulevee par le ' ^ 
juge en chef Dickson dans le Renvoi relatif a l’Al¬ 
berta, precite, p. 362-363, en dissidence : « [s]i la 
liberte dissociation ne protege que la reunion de 
personnes a des fins communes, mais non l’exer- 
cice des activites memes pour lesquelles T asso¬ 
ciation a ete formee, alors cette liberte est effec- 
tivement legaliste, parcimonieuse et voire meme 
insipide ». 
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We could perhaps draw a useful analogy from the 
argument made with regards to language rights by 
my colleague ini 1 ?, v. Beaulac, [1999] 1 S.C.R. 768, 
at para. 20, where he stated that: 

Language rights are not negative rights, or passive rights; 
they can only be enjoyed if the means are provided. This 
is consistent with the notion favoured in the area of inter¬ 
national law that the freedom to choose is meaningless 
in the absence of a duty of the State to take positive steps 

to implement language guarantees ; see J. E. Oestreich, 
“Liberal Theory and Minority Group Rights” (1999), 21 
Hum. Rts. Q. 108, at p. 112; R Jones, “Human Rights, 
Group Rights, and Peoples’ Rights” (1999), 21 Hum. Rts. 
Q. 80, at p. 83: “[A] right ... is conceptually tied to a 
duty”; and R. Cholewinski, “State Duty Towards Ethnic 
Minorities: Positive or Negative?” (1988), 10 Hum. Rts. 
Q. 344. [Emphasis added.] 

Similarly, in the case of agricultural workers in 
Ontario, the freedom to associate becomes mean¬ 
ingless in the absence of a duty of the state to take 
positive steps to ensure that this right is not a hollow 
one. 

In Committee for the Commonwealth of Canada 
v. Canada, [1991] 1 S.C.R. 139,1 pointed out, at p. 
214: 

Rights and freedoms must be nurtured, not inhibited. 
Vague laws intruding on fundamental freedoms create 
paths of uncertainty onto which citizens fear to tread, 
fearing legal sanction. Vagueness serves only to cause 
confusion and most people will shy from exercising their 
freedoms rather than facing potential punishment. 

In the case at bar, citizens employed in agricul¬ 
ture fear not legal sanctions but sanctions from their 
employers. The absolute removal of LRA protection 
from agricultural workers created a situation where 
employees have reason to fear retaliation against 
associational activity by employers. The Ontario 
legislation could have qualified the exclusion clause 
by enjoining retaliatory activity by employers for 
non-union related associational activity. In light 
of the reality of the labour market, the failure of 
the Ontario Legislature to spell out a regime defin¬ 
ing which associational activities are to be pro¬ 
tected from management retaliation creates a chill¬ 
ing effect for agricultural workers. The concept of 


Nous pouvons peut-etre faire une analogie utile 
avec le raisonnement suivi par mon collegue dans R. 
c. Beaulac, [1999] 1 R.C.S. 768, par. 20, au sujet des 
droits linguistiques : 

Les droits linguistiques ne sont pas des droits negatifs, 
ni des droits passifs; its ne peuvent etre exerces que si 
les moyens en sont fournis. Cela Concorde avec l’idee 
preconisee en droit international que la liberte de choisir 
est denuee de sens en l’absence d’un devoir de l’Etat de 
prendre des mesures positives pour mettre en application 
des garanties linguistiques ; voir J. E. Oestreich, « Liberal 
Theory and Minority Group Rights » (1999), 21 Hum. 
Rts. Q. 108, a la p. 112; P. Jones, « Human Rights, Group 
Rights, and Peoples’ Rights » (1999), 21 Hum. Rts. Q. 
80, a la p. 83 : [TRADUCTION] « [U]n droit ... est 
conceptuellement lie a un devoir »; et R. Cholewinski, 
« State Duty Towards Ethnic Minorities : Positive or 
Negative? » (1988), 10 Hum. Rts. Q. 344. [Je souligne.] 

De meme, pour les travailleurs agricoles en 
Ontario, la liberte d’association perd tout son sens 
en l’absence d’un devoir de l’Etat de prendre des 
mesures positives pour que ce droit ne soit pas un 
droit fictif. 

Dans Comite pour la Republique du Canada c. 
Canada, [1991] 1 R.C.S. 139, je souligne ceci, a la 
p. 214 : 

Les droits et libertes doivent etre proteges et non 
entraves. Lxs lois imprecises qui entravent les libertes 
fondamentales creent une voie parsemee d’incertitude sur 
laquelle les citoyens ont peur de s’engager, craignant des 
sanctions d’ordre juridique. L’imprecision ne sert qu’a 
semer la confusion, et la plupart des gens eviteront d’exer- 
cer leurs libertes plutot que de risquer une sanction. 

En l’espece, les citoyens employes a Tagricul¬ 
ture ne craignent pas les sanctions de la loi mais 
les sanctions de leurs employeurs. Le retrait absolu 
des travailleurs agricoles de la protection de la 
LRT a cree une situation dans laquelle les employes 
ont des raisons de craindre des represailles de 
leurs employeurs contre leur activite associative. 
La loi de T Ontario aurait pu apporter des reserves 
a la clause d’exclusion en interdisant toute mesure 
de represailles de la part des employeurs contre 
les activites associatives non syndicales. Dans le 
contexte concret du marche du travail, T omission 
du legislateur ontarien de preciser un regime defi- 
nissant quelles activites associatives doivent etre 
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chilling effect is premised on the idea that indi¬ 
viduals anticipating penalties may hesitate before 
exercising constitutional rights. In a constitutional 
democracy, not only must fundamental freedoms be 
protected from state action, they must also be given 
“breathing space”. 


The rights protected under s. 2(d) of the Charter 
are not confined to the work environment, but cover 
the full range of activities undertaken by individu¬ 
als in a vibrant democracy. An employer, however, 
whose principal interaction with his employees may 
be confined to the employment situation, may view 
associational activities as manifestations or precur¬ 
sors of unionization. By taking preventive action, 
by firing, disciplining or warning targeted employ¬ 
ees, with the resulting chilling effect on present and 
future activities by other employees, an employer 
would thus be infringing a right considered funda¬ 
mental in our society. The chilling effect, of course, 
would not be confined to the employees of that par¬ 
ticular employer. 

The democratic dimensions of the freedom to 
associate have been rightly referred to in our juris¬ 
prudence. Other dimensions are also important. 
For example, those working in the production of 
food may, through associational activity, share and 
enhance their skills and knowledge, an important 
consideration when one takes into account the fact 
that agricultural workers are often exposed to dan¬ 
gers from machinery, chemicals and pesticides. 
Exchanging views on recent developments may 
ensure that unsafe practices will be identified at an 
earlier stage. Society would also prize their role as 
potential stewards over the safety of the products 
generated and of the environment in general. A 
statutory regime that may have a chilling effect on 
such activities would appear to run contrary to the 
common good. 

In the context of the exclusion under s. 3(b) 
of the LRA, the situation is exacerbated because 


protegees des represailles de la direction cree un 
effet paralysant sur les travailleurs agricoles. La 
notion d’effet paralysant repose sur la premisse que 
les personnes qui craignent d’etre penalisees peu- 
vent hesiter avant d’exercer leurs droits constitu- 
tionnels. Dans une democratic constitutionnelle, il 
ne suffit pas de proteger les libertes fondamentales 
contre les mesures de l’Etat : il faut aussi leur assu¬ 
rer un « espace vital ». 

Les droits proteges par l’al. 2d) de la Charte ne 
se limitent pas au milieu de travail, mais couvrent 
la gamme complete d’activites qu’entreprennent 
les individus dans une democratic dynamique. 
Toutefois l’employeur, dont l’interaction principale 
avec ses employes peut se limiter a la situation d’em- 
ploi, peut percevoir les activites associatives comme 
des manifestations ou des signes avant-coureurs de 
la syndicalisation. En prenant des mesures preventi¬ 
ves, en congediant, reprimandant ou avertissant des 
employes cibles, et en produisant ainsi un effet para¬ 
lysant sur les activites presentes et futures d’autres 
employes, l’employeur se trouve a porter atteinte a 
un droit considere comme fondamental dans notre 
societe. L’effet paralysant ne se limite naturellement 
pas aux seuls employes de cet employeur. 

Les dimensions democratiques de la liberte d’as- ^ 
sociation ont a juste titre ete reconnues dans notre 
jurisprudence. D’autres dimensions sont egale- 
ment importantes. Par exemple, les personnes qui 
travaillent dans la production alimentaire peuvent, 
grace a une activite associative, partager et amelio- 
rer leurs competences et leurs connaissances, ce qui 
est une consideration importante car les travailleurs 
agricoles sont souvent exposes aux dangers des 
machines, des produits chimiques et des pesticides. 
L’echange de points de vue sur les developpements 
recents peut permettre 1’identification plus rapide 
de pratiques dangereuses. La societe pourrait aussi 
apprecier leur role de surveillants potentiels de l’in- 
nocuite des produits fabriques et de l’environnement 
en general. Un regime legal susceptible d’avoir un 
effet paralysant sur de telles activites semblerait 
aller a l’encontre de l’interet general. 

Dans le contexte de l’exclusion prevue a l’al. 151 
3b) de la LRT, la situation est aggravee par le fait 
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agricultural workers in Ontario, as pointed out by 
my colleague, are also excluded from employment 
standards, occupational health and safety, and other 
protective legislation such as the Tenant Protection 
Act, 1997, S.O. 1997, c. 24. Section 3(b) of the 
Tenant Protection Act states that it does not apply to 
living accommodations whose occupancy is condi¬ 
tional upon the occupant continuing to be employed 
on a farm, whether or not the accommodations are 
located on that farm. 

The chilling effect of the impugned provision has 
forced agricultural workers to abandon associational 
efforts and to restrain themselves from further asso¬ 
ciational initiatives. It may be of assistance to exam¬ 
ine the resulting impact on the freedom of associa¬ 
tion in light of the comments made by Dickson J. in 
Big M Drug Mart, supra, at pp. 336-37, with regard 
to freedom of religion: 

Freedom can primarily be characterized by the 
absence of coercion or constraint. If a person is com¬ 
pelled by the state or the will of another to a course of 
action or inaction which he would not otherwise have 
chosen, he is not acting of his own volition and he cannot 
be said to be tmly free. One of the major purposes of the 
Charter is to protect, within reason, from compulsion or 
restraint. Coercion includes not only such blatant forms 
of compulsion as direct commands to act or refrain from 
acting on pain of sanction, coercion includes indirect 
forms of control which determine or limit alternative 
courses of conduct available to others . Freedom in a 
broad sense embraces both the absence of coercion and 
constraint, and the right to manifest beliefs and practices. 
[Emphasis added.] 


Thus, the test is clearly not that agricultural work¬ 
ers are free to associate as they wish. If that were 
the case and no associational activity took place, 
then the conclusion would be that they had the 
opportunity and chose not to. If the analysis incor¬ 
porates the reality of the labour market, the chilling 
effect of the lack of freedom becomes manifest. 


I agree with my colleague that Professor Fudge is 
correct when she states in her affidavit that “[w]hile 
the existence of labour relations legislation is no 


que les travailleurs agricoles en Ontario, comme 
le souligne mon collegue, sont aussi exclus des 
normes d’emploi, de sante et de securite au travail 
et d’autres regimes de protection comme la Loi de 
1997 sur la protection des locataires, L.O. 1997, ch. 
24, qui prevoit, a Tal. 3b), qu’elle ne s’applique pas 
aux logements dont une condition d’occupation est 
que l’occupant continue d’etre employe dans une 
exploitation agricole, que les logements y soient 
situes ou non. 

L’effet paralysant de la disposition attaquee a 
force des travailleurs agricoles a abandonner leurs 
efforts associatifs et a s’abstenir d’engager de 
nouvelles initiatives associatives. II peut etre utile 
d’examiner son effet sur la liberte dissociation, a 
la lumiere des commentaires du juge Dickson dans 
Big M Drug Mart, precite, p. 336-337, au sujet de la 
liberte de religion : 

La liberte peut se caracteriser essentiellement par 
l’absence de coercition ou de contrainte. Si une per- 
sonne est astreinte par l’Etat ou par la volonte d’autrui 
a une conduite que, sans cela, elle n’aurait pas choisi 
d’adopter, cette personne n’agit pas de son propre gre 
et on ne peut pas dire qu’elle est vraiment libre. L’un 
des objectifs importants de la Charte est de proteger, 
dans des limites raisonnables, contre la coercition et la 
contrainte. La coercition comprend non seulement la 
contrainte flagrante exercee, par exemple, sous forme 
d’ordres directs d’agir ou de s’abstenir d’agir sous peine 
de sanction, mais egalement les formes indirectes de 
controle qui permettent de determiner ou de restreindre 

les possibilites d’action d’autrui . La liberte au sens 
large comporte l’absence de coercition et de contrainte 
et le droit de manifester ses croyances et pratiques. [Je 
souligne.] 

Ainsi, le critere n’est manifestement pas que les 
travailleurs agricoles soient libres de former des 
associations comme ils l’entendent. Si tel etait le 
cas et qu’aucune activite associative ne se produi- 
sait, alors il serait possible de conclure qu’ils avaient 
la possibility de le faire et qu’ils ont choisi de ne pas 
le faire. Si 1’analyse tient compte de la realite du 
marche du travail, l’effet paralysant de 1’absence de 
liberte devient manifeste. 

Je partage l’avis de mon collegue sur la justesse 
de cette declaration du professeur Fudge dans son 
affidavit : [TRADUCTION] « [m]eme si 1’existence 
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guarantee that a particular group of workers will 
be able to join a trade union and engage in collec¬ 
tive bargaining with their employer, the absence of 
such legislative protection virtually guarantees that 
workers will not enjoy these rights and freedoms”. 
In that light, it is fair to characterize the freedom of 
association of agricultural workers under the LRA 
as being but a hollow right because, as stated by 
Arthurs, supra, at para. 431, and cited with approval 
by my colleague, the freedom to organize would 
amount “to no more than the freedom to suffer seri¬ 
ous adverse legal and economic consequences”. 


As stated by Cory and Iacobucci JJ. in Delisle, 
supra, at para. 68: 

The ability of employees to form and join an employee 
association is thus crucially linked to their economic and 
emotional well-being. Membership in employee groups 
assists the individual member in a great many ways. 
Simply to join a trade union is an important exercise of an 
individual’s freedom of expression. It is a group which 
so often brings to the individual a sense of self-worth 

and dignity. An employee association provides a means 
of openly and frankly discussing work-related prob¬ 
lems without fear of interference or intimidation by the 
employer. The association provides a means of express¬ 
ing a collective voice, not only in communicating with the 
employer, but also in communicating with government, 
other groups, and the general public. The fundamental 
importance of the union remains, even though a statute 
may prohibit the employees from going on strike, or from 
holding a sit-in. The freedom of employees to participate 
in an employee association is basic and essential in our 
society. A statute whose purpose or effect is to interfere 
with the formation of employee associations will clearly 
infringe s. 2(d) of the Charter. [Emphasis added.] 


The outcome of the exercise of freedom of asso¬ 
ciation is not determinable on an ex ante basis: a 
meeting by employees could be used as much to 
organize a picnic as to discuss occupational health 
and safety issues. The boundary line between per¬ 
missible and impermissible associational activity is 
invisible. To use Dickson C.J.’s terminology, in a 
non-vapid s. 2(d) environment the line would not 
exist. In an environment where workers do not 


d’une loi sur les relations de travail ne garantit 
aucunement a un groupe donne de travailleurs qu’il 
pourra se joindre a un syndicat et entreprendre une 
negotiation collective avec l’employeur, Tabsence 
d’une telle protection legale garantit presque que les 
travailleurs ne beneficieront pas de ces droits et de 
ces libertes ». Dans ce contexte, la liberte disso¬ 
ciation des travailleurs agricoles sous le regime de 
la LRT n’est qu’un droit fictif puisque, ainsi qu’il 
est dit dans Arthurs, op. cit., par. 431, et cite avec 
approbation par mon collegue, la liberte syndicale 
pourrait n’etre [TRADUCTION] « rien d’autre que la 
liberte de subir de graves prejudices sur les plans 
juridique et economique ». 

Comme le disent les juges Cory et Iacobucci dans 1 ^ 
Delisle, par. 68 : 

La capacite des employes de former une association 
d’employes et d’y adherer a done un lien decisif avec 
leur bien-etre sur les plans economique et emotionnel. 
L’appartenance a un groupe d’employes aide le membre 
d’une multitude de fagons. Le simple fait d’adherer 
a un syndicat est un exercice important de la liberte 
d’expression d’une personne. C’est un groupe qui 
procure si souvent a l’individu un sentiment de valorisa¬ 
tion et de dignite. Une association d’employes fournit 
un moyen de discuter ouvertement et franchement 
des problemes lies au travail sans crainte d’intervention 
ou d’intimidation de la part de l’employeur. L’association 
fournit un moyen d’exprimer une voix collective pour 
communiquer non seulement avec l’employeur, mais 
aussi avec le gouvernement, d’autres groupes et le public 
en general. Le syndicat conserve son importance fonda- 
mentale meme si une loi peut interdire aux employes de 
declencher une greve ou d’occuper des lieux. La liberte 
de l’employe de participer aux activites d’une association 
d’employes est fondamentale et essentielle dans notre 
societe. Une loi qui a pour objet ou pour effet d’entra- 
ver la formation dissociations d’employes contrevient 
manifestement a l’al. 2d) de la Charte. [Je souligne.] 

Le resultat de Texercice de la liberte d’asso- ' ^ 
ciation ne peut etre determine au prealable : une 
reunion d’employes peut tout aussi bien servir a 
organiser un pique-nique qu’a discuter de questions 
de sante et de securite au travail. La ligne de demar¬ 
cation entre l’activite associative permissible et non 
permissible est invisible. Pour reprendre l’idee du 
juge en chef Dickson, dans un contexte dynamique 
de l’al. 2d), la ligne de demarcation n’existerait pas. 
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enjoy protection from unfair labour practices, an 
employer has no reason to assume that such associa- 
tional activities will not lead to the forbidden terrain 
of collective bargaining. The reality is that employ¬ 
ers often take anticipatory action against those who 
undertake organizational activities. 


In Lavigne, supra, at p. 263, Wilson J. stated that 
once the positive freedom of association had been 
established, then it remained to establish whether 
the appellant has been prevented from forming 
or joining associations of her or his choosing. In 
Lavigne, the answer was no. In our case, by con¬ 
trast, the answer is yes. 

With respect, I do not share the views of my 
colleague, as expressed by him in Delisle, at para. 
29, that it would be problematic to recognize posi¬ 
tive rights because it will force government to take 
an “all or nothing” approach to the promotion of 
freedoms. This is because a positive duty to assist 
excluded groups generally arises when the claim¬ 
ants are in practice unable to exercise a Charter 
right. In addition, s. 1 of the Charter would allow 
the government to justify excluding some groups 
from the application of certain policies. In our case, 
once the statutory exclusion is removed, the claim¬ 
ants will be in a position to effectively exercise their 
s. 2(d) rights. 

However, when the Ontario government repealed 
the ALRA and enacted the LRA it committed acts 
which affected the associational rights of agricul¬ 
tural workers in Ontario. As the majority of the 
Court stated in Vriend, supra, at para. 62: 

It might also be possible to say in this case that the 
deliberate decision to omit sexual orientation from the 
provisions of the IRPA is an “act” of the Legislature 
to which the Charter should apply. This argument is 
strengthened and given a sense of urgency by the con¬ 
sidered and specific positive actions taken by the govern¬ 
ment to ensure that those discriminated against on the 
grounds of sexual orientation were excluded from the 
protective procedures of the Human Rights Commission. 


Dans un environnement ou les travailleurs n’ont pas 
de protection contre les pratiques deloyales, l’em- 
ployeur n’aurait aucune raison de supposer que de 
telles activites associatives ne meneront pas vers 
le terrain interdit de la negociation collective. La 
realite est que les employeurs prennent souvent des 
mesures preventives contre ceux qui entreprennent 
des activites associatives. 

Dans Lavigne, precite, p. 263, le juge Wilson 
dit qu’une fois etablie la liberte positive de s’as- 
socier, il reste a etablir si T appelant a ete empeche 
de former une association ou d’adherer a celle 
de son choix. Dans Lavigne, la reponse etait nega¬ 
tive. En l’espece, cependant, la reponse est affir¬ 
mative. 

En toute deference, je ne partage pas le point de 
vue qu’exprime mon collegue dans Delisle, par. 29, 
selon lequel la reconnaissance des droits positifs 
risque de poser probleme car elle force le gouver- 
nement a adopter une politique du tout ou rien en 
matiere de promotion des libertes. Cela resulte de 
ce qu’en general, l’incapacite pratique d’exercer un 
droit garanti par la Charte fait naitre une obligation 
positive d’aider les groupes exclus. De plus, Earticle 
premier de la Charte permet au gouvemement de 
justifier l’exclusion de certains groupes de Tappli- 
cation de certaines politiques. En l’espece, une fois 
supprimee T exclusion legale, les demandeurs seront 
en mesure d’exercer effectivement leurs droits en 
vertu de l’al. 2d). 

Toutefois, lorsque le gouvernement de T Ontario 
a abroge la LRTA et adopte la LRT, il a pris des 
mesures qui ont porte atteinte au droit dissocia¬ 
tion des travailleurs agricoles en Ontario. Comme 
le dit la majorite de la Cour dans Vriend, precite, 
par. 62 : 

L’on pourrait egalement soutenir, en l’espece, que la 
decision deliberee d’omettre l’orientation sexuelle dans 
les dispositions de YIRPA est un « acte » du legislates 
a laquelle la Charte devrait s’appliquer. Les mesures 
concretes et reflechies que le gouvernement a prises 
pour faire en sorte que les victimes de discrimination 
fondee sur 1’orientation sexuelle ne puissent presenter 
une plainte a la Human Rights Commission etayent cet 
argument qui n’en est que plus convaincant. Cependant, 
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il n’est pas necessaire de l’invoquer pour arriver a la con¬ 
clusion que la Charte s’applique. 


However, it is not necessary to rely on this position in 
order to find that the Charter is applicable. 

The Ontario government, in this case, first 
ensured that those workers who had initiated asso- 
ciational activities under the protection of the ALRA 
would no longer pursue them and, secondly, it took 
“the deliberate decision to omit” persons employed 
in agriculture from the LRA. 

In the Alberta Reference, supra, at pp. 376- 
77, Dickson C.J., in the context of an exclusion 
clause concerning the right to strike under Alberta’s 
Hospitals Act, stated that: 

The situation with respect to employees of employers 
who operate approved hospitals under the Hospitals Act 
is quite different. Prohibiting the right to strike across the 
board in hospital employment is too drastic a measure for 
achieving the object of protecting essential services. It is 
neither obvious nor self-evident that all bargaining units 
in hospitals represent workers who provide essential 
services, or that those who do not provide essential serv¬ 
ices are “so closely linked” to those who do as to justify 
similar treatment. As pointed out above, the Freedom of 
Association Committee of the I.L.O. expressed concern 
about the overinclusiveness of s. 117.1 of the Labour 
Relations Act: 


132. The Committee notes that this broad exclu¬ 
sion covers kitchen help, janitors, gardeners, etc. . . . 
Given that this provision is not sufficiently specific 
as regards the important qualification of “essential 
employee”, the Committee refers to the principle . . . 
concerning circumstances in which recourse to strike 
action may be prohibited. It requests the Government 
to re-examine section 117.1 so as to confine the prohi¬ 
bition of strikes to services which are essential in the 
strict sense of the term. [Emphasis in original.] 

In our case, the overinclusiveness of the LRA's 
impugned provision cannot be justified. Although 
there may be a rare case where an agricultural 
operation could justifiably be exempted from the 
protections of the LRA , the broad exclusion incor¬ 
porated in the Act, excluding all persons employed 
in agriculture from all provisions of the Act clearly 
is, in Dickson C.J.’s words in the above quote, “too 
drastic a measure”. Such overinclusiveness “could 
lead to results in certain cases which would defy 


En l’espece, le gouvernement de 1’Ontario s’est 
d’abord assure que les travailleurs qui avaient 
engage des activites associatives sous la protection 
de la LRTA y mettent fin, puis il a pris « la decision 
deliberee » d’exclure les personnes employees a 
1’agriculture de 1’application de la LRT. 

Dans le Renvoi relatifa VAlberta, precite, p. 376- ' ^ 

377, le juge en chef Dickson, parlant d’une clause 
d’exclusion concernant le droit de greve sous le 
regime de la Hospitals Act de 1’Alberta, dit ceci : 

La situation a 1’egard des employes des exploitants 
d’hopitaux approuves en vertu de la Hospitals Act est fort 
differente. Interdire le droit de greve a tous les employes 
d’hopitaux est une mesure trop draconienne par rapport 
a l’objectif de protection des services essentiels. Il n’est 
ni manifeste ni evident en soi que toutes les unites de 
negotiation du milieu hospitalier represented des tra¬ 
vailleurs qui fournissent des services essentiels ou que 
ceux qui ne fournissent pas des services essentiels sont 
si [TRADUCTION] « etroitement lies » a ceux qui les 
fournissent qu’il devient justifie de les traiter de la meme 
facon. Comme je l’ai fait remarquer precedemment, le 
Comite de la liberte syndicale du B.I.T. s’est montre pre- 
occupe par le caractere trop etendu de l’art. 117.1 de la 
Labour Relations Act : 

132. Le comite note que cette exclusion globale 
vaut pour les aides de cuisine, les portiers, les jar- 
diniers, etc., [. . .] Comme cette disposition n’est 
pas assez precise en ce qui concerne l’importante 
qualification d’« agent essentiel », le comite renvoie 
au principe [. . .] au sujet des circonstances dans 
lesquelles le recours a la greve peut etre interdit. Il 
demande au gouvernement de reexaminer 1’article 
117.1 de facon que l’interdiction du droit de greve soit 
limitee aux services qui sont essentiels au sens strict 
du terme. [Souligne dans 1’original.] 

En l’espece, la portee trop large de la disposition 
attaquee de la LRT ne peut etre justihee. S’il peut y 
avoir de rares cas dans lesquels une operation agri¬ 
cole serait a bon droit exclue des protections de la 
LRT, 1’exclusion generate prevue dans la loi, qui 
exclut toutes les personnes employees a 1’agricul¬ 
ture de toutes les dispositions de la loi, est manifes- 
tement, pour reprendre les termes du juge en chef 
Dickson, « une mesure trop draconienne ». Une 
portee trop large « est susceptible dans certains cas 
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both rationality and fairness” {Oakes, supra, at p. 
142). 

In Osborne v. Canada (Treasury Board), [1991] 
2 S.C.R. 69, a case concerning a challenge to the 
federal provisions prohibiting public servants from 
working for or against candidates or political par¬ 
ties, I concurred with Wilson J.’s reasons that once 
legislation is found to be over-inclusive, infringes a 
Charter right and cannot be justified under s. 1, “the 
Court has no alternative but to strike the legislation 
down or, if the unconstitutional aspects are sever¬ 
able, to strike it down to the extent of its inconsist¬ 
ency with the Constitution” (pp. 76-77). 


The term “underinclusiveness” is often used in 
s. 15 jurisprudence including cases where, as here, 
overt exclusion from a statute has taken place. As 
stated in Vriend, supra, at para. 61, it is the sub¬ 
stance not the form of the legislation that mat¬ 
ters. However, while the ultimate legal effect may 
be similar, we should be alert to the impact on the 
affected parties. There is, after all, a difference 
between a sign that states “Members Only” from 
one that states “Agricultural Workers Excluded”. 


B. Section 15( 1) Analysis 

The appellants also argue that the LRESLAA and 
the LRA violate agricultural workers’ equality rights 
under s. 15(1) of the Charter. Because I have already 
found that the impugned legislation infringes s. 2(d), 
I find it necessary to make but a single observation 
with respect to s. 15(1). I agree with the trial judge 
that “the central issue to be resolved” under s. 15(1) 
“is whether [the agricultural workers’] exclusion 
from the collective bargaining regime constitutes 
discrimination on an ‘analogous ground’” (p. 209). 
I disagree, however, that the occupational status of 
agricultural workers does not satisfy this prong of 
the s. 15(1) analysis. 


d’entrainer des resultats a la fois irrationnels et ine- 
quitables » (Oakes, precite, p. 142). 

Dans Osborne c. Canada (Conseil du Tresor), 
[1991] 2 R.C.S. 69, portant sur la constitutionnalite 
de dispositions federates interdisant aux fonction- 
naires de travailler pour ou contre des candidats ou 
des partis politiques, je souscris aux motifs du juge 
Wilson selon lesquels, des lors qu’une loi est jugee 
de portee excessive, elle viole un droit garanti par la 
Charte et ne peut se justifier en vertu de 1’article pre¬ 
mier, la Cour « ne peut faire autrement qu’invalider 
la loi en question ou, si ses aspects inconstitution- 
nels peuvent en etre retranches, l’invalider dans la 
mesure de son incompatibility: avec la Constitution » 
(P- 77). 

L’expression « portee trop limitative » revient 
souvent dans la jurisprudence relative a Part. 15, 
dans des affaires ou, comme ici, la loi prevoit 
expressement une exclusion. Notre Cour recon- 
nait dans Vriend, precite, par. 61, que c’est le fond 
et non la forme de la disposition legislative qui 
importe. Toutefois, meme si l’effet juridique final 
peut etre similaire, nous devons etre conscients de 
ses repercussions sur les parties visees. Apres tout, 
il y a une difference entre un panneau « Membres 
seulement » et un autre « Interdit aux travailleurs 
agricoles ». 

B. L’analyse fondee sur le par. 15( 1) 

Les appelants soutiennent aussi que la LMLRTE 
et la LRT violent les droits des travailleurs agrico¬ 
les a l’egalite en vertu du par. 15(1) de la Charte. 
Comme j’ai deja conclu que les dispositions atta- 
quees contreviennent a l’al. 2d), une seule remar- 
que me parait s’imposer au sujet du par. 15(1). 
Je conviens avec le juge de premiere instance 
que [TRADUCTION] « la question centrale a tran- 
cher » en fonction du par. 15(1) « est de savoir 
si 1’exclusion des travailleurs agricoles du regime 
de negociation collective constitue une discrimi¬ 
nation fondee sur un “motif analogue” » (p. 209). 
Cependant, je ne suis pas d’accord pour dire que 
le statut professionnel des travailleurs agrico¬ 
les ne satisfait pas a ce volet de l’analyse liee au 
par. 15(1). 
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In Law v. Canada (Minister of Employment 
and Immigration), [1999] 1 S.C.R. 497, the Court 
held, at para. 93, that the determination of whether 
a ground or confluence of grounds is analogous to 
those listed in s. 15(1) 

is made on the basis of a complete analysis of the pur¬ 
pose of s. 15(1), the nature and situation of the individual 
or group at issue, and the social, political and legal his¬ 
tory of Canadian society’s treatment of the group. A 
ground or grounds will not be considered analogous 
under s. 15(1) unless it can be shown that differential 
treatment premised on the ground or grounds has the 
potential to bring into play human dignity .... 

In other words, “[t]o say that a ground of distinc¬ 
tion is an analogous ground is merely to identify 
a type of decision making that is suspect because 
it often leads to discrimination and denial of sub¬ 
stantive equality” ( Corbiere v. Canada (Minister of 
Indian and Northern Affairs), [1999] 2 S.C.R. 203, 
at para. 8). A ground need not be immutable to be 
analogous; it can be based on characteristics that 
the government has no legitimate interest in expect¬ 
ing claimants to change to receive equal treatment 
under the law, or, in other words, characteristics 
that are difficult to change, or changeable only at 
great cost ( Corbiere, supra, at paras. 13-14; see also 
Vriend, supra, at para. 90). In Egan, supra, I took 
the position that reliance on grounds amounts to an 
“indirect means by which to define discrimination” 
(para. 35 (emphasis in original deleted)), whereas 
the preferable approach would be to focus on the 
group adversely affected by the distinction as well 
as on the nature of the interest affected. I remain 
convinced that this is the most direct and truth¬ 
ful way of addressing the problem of discrimina¬ 
tion. Nonetheless, even under the majority’s cur¬ 
rent “grounds” approach, there is no reason why 
an occupational status cannot, in the right circum¬ 
stances, identify a protected group. 

First, this Court has repeatedly recognized that 
employment is a fundamental aspect of an indi¬ 
vidual’s life and an essential component of iden¬ 
tity, personal dignity, self-worth and emotional 
well-being (see, e.g., McKinley v. BC Tel, [2001] 
2 S.C.R. 161, 2001 SCC 38, at para. 53 (quoting 


Dans Law c. Canada (Ministre de I’Emploi et de ^ 
TImmigration), [1999] 1 R.C.S. 497, par. 93, notre 
Cour conclut que, pour determiner si un motif ou 
une combinaison de motifs est analogue a ceux enu- 
meres au par. 15(1), il faut 

se fondefr] sur une analyse exhaustive de 1’objet du par. 

15(1), de la nature et de la situation de la personne ou du 
groupe en cause et des antecedents sociaux, politiques 
et juridiques du traitement reserve a ce groupe dans la 
societe canadienne. Un ou plusieurs motifs ne seront 
pas juges analogues en vertu du par. 15(1) a moins qu’il 
ne puisse etre demontre que la difference de traitement 
decoulant de ce ou ces motifs est susceptible d’avoir une 
incidence sur la dignite humaine . . . 

En d’autres termes, « [a|ffirnier qu’un motif de 
distinction est un motif analogue ne fait qu’indi- 
quer qu’un certain processus decisionnel est sus¬ 
pect parce qu’il aboutit souvent a la discrimination 
et au deni du droit a l’egalite reelle » ( Corbiere c. 
Canada (Ministre des Affaires indiennes et du Nord 
canadien), [1999] 2 R.C.S. 203, par. 8). II n’est pas 
necessaire qu’un motif soit immuable pour etre ana¬ 
logue; il peut reposer sur des caracteristiques que 
le gouvernement ne saurait legitimement escompter 
que le demandeur change pour avoir droit a l’ega- 
lite de traitement garantie par la loi, e’est-a-dire des 
caracteristiques dont la modification est soit diffi¬ 
cile, soit tres couteuse ( Corbiere, precite, par. 13- 
14; voir aussi Vriend, precite, par. 90). Dans Egan, 
precite, j’exprime l’opinion que mettle l’accent sur 
les motifs est une « facon indirecte de definir la dis¬ 
crimination » (par. 35 (soulignement supprime)), 
alors qu’il serait preferable de centrer 1’analyse sur 
le groupe defavorise par la distinction de meme que 
sur la nature du droit touche. Je demeure convain- 
cue qu’il s’agit du moyen le plus direct et le plus 
valable d’aborder le probleme de la discrimination. 
Neanmoins, meme suivant 1’analyse majoritaire 
actuelle axee sur les « motifs », lien ne justifie que 
le statut professionnel ne puisse, lorsque les circons- 
tances s’y pretent, definir un groupe protege. 

i fa 

Premierement, notre Cour a reconnu a maintes 
reprises que l’emploi est un aspect fondamental de 
la vie d’une personne et une composante essentielle 
de son sens de l’identite, de sa dignite, de sa valo¬ 
risation et de son bien-etre emotionnel (voir p. ex. 
McKinley c. BC Tel, [2001] 2 R.C.S. 161,2001 CSC 
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Alberta Reference, supra, per Dickson C.J., at p. 
368)). Second, though it has had the opportunity 
to do so, this Court has never declared categorically 
that a ground of differential treatment based on an 
occupational status may not be subject to scrutiny 
under s. 15(1) (see especially Delisle, supra, at para. 
44; R. v. Genereux, [1992] 1 S.C.R. 259, at p. 311). 
In Delisle, while the majority concluded that RCMP 
officers did not satisfy this prong of the Law test, it 
left the door open for the possibility that other occu¬ 
pationally oriented forms of discrimination could 
fall under the scope of s. 15(1) by limiting its hold¬ 
ing to RCMP officers only (see Delisle, supra, at 
para. 44). In my concurring reasons in that case, 
I expressed my belief that an occupational status 
could constitute a suspect marker of discrimination, 
at para. 8: 

[0]ccupation and working life are often important 
sources of personal identity, and there are various groups 
of employees made up of people who are generally disad¬ 
vantaged and vulnerable. Particular types of employment 
status, therefore, may lead to discrimination in other 
cases, and should be recognized as analogous grounds 
when it has been shown that to do so would promote the 
purposes of s. 15(1) of preventing discrimination and 
stereotyping and ameliorating the position of those who 
suffer social and political disadvantage and prejudice. 

Legal commentators have also embraced the notion 
that occupational distinctions between certain 
groups can be subject to Charter scrutiny (see, 
e.g., D. Gibson, The Law of the Charter: Equality 
Rights (1990), at p. 257; D. Pothier, “Connecting 
Grounds of Discrimination to Real People’s Real 
Experiences” (2001), 13 C.J.W.L. 37, at p. 57). 

In this case, there is no doubt that agricultural 
workers, unlike the RCMP officers in Delisle, do 
generally suffer from disadvantage, and the effect of 
the distinction is to devalue and marginalize them 
within Canadian society. Agricultural workers “are 
among the most economically exploited and politi¬ 
cally neutralized individuals in our society” and face 
“serious obstacles to effective participation in the 
political process” (D. M. Beatty, Putting the Charter 
to Work: Designing a Constitutional Labour Code 


38, par. 53 (citant le juge en chef Dickson dans le 
Renvoi relatif a l’Alberta, p. 368)). Deuxiemement, 
bien qu’elle ait eu l’occasion de le faire, notre Cour 
n’a jamais affirme categoriquement qu’une diffe¬ 
rence de traitement decoulant du statut profession- 
nel ne pouvait constituer un motif sujet a examen en 
vertu du par. 15(1) (voir en particular Delisle, par. 
44; R. c. Genereux, [1992] 1 R.C.S. 259, p. 311). 
Dans Delisle, la majorite conclut que les agents de 
la GRC ne satisfaisaient pas a ce volet du critere 
degage dans Parret Law, mais elle n’a pas ferme la 
porte a la possibility que d’autres formes de discri¬ 
mination axee sur le statut professionnel puissent 
etre visees au par. 15(1), puisqu’elle a limite sa con¬ 
clusion aux agents de la GRC (par. 44). Dans mes 
motifs concourants, au par. 8, j’exprime l’avis que le 
statut professionnel peut constituer un indicateur de 
discrimination suspecte : 

[L]e metier et la vie active constituent souvent des sour¬ 
ces importantes d’identite personnelle, et divers groupes 
d’employes sont composes de gens qui sont generale- 
ment defavorises et vulnerables. Certains types d’emploi 
peuvent done mener a la discrimination dans d’autres cas, 
et devraient etre reconnus comme etant des motifs ana¬ 
logues lorsqu’il est demontre que cette reconnaissance 
favoriserait l’objectif du par. 15(1), qui est d’empecher la 
discrimination et les stereotypes, et d’ameliorer la situa¬ 
tion des gens qui souffrent de desavantages et de prejuges 
sociaux et politiques. 

Des auteurs ont egalement adhere a l’idee que des 
distinctions d’ordre professionnel etablies entre cer¬ 
tains groupes pouvaient faire l’objet d’un examen 
fonde sur la Charte (voir p. ex. D. Gibson, The Law 
of the Charter : Equality Rights (1990), p. 257; D. 
Pothier, « Connecting Grounds of Discrimination to 
Real People’s Real Experiences » (2001), 13 R.F.D. 
37, p. 57). 

II ne fait aucun doute en l’espece que, contrai- 
rement aux agents de la GRC dans Delisle, les 
travailleurs agricoles souffrent generalement d’un 
desavantage et que la distinction a pour effet de 
les devaloriser et de les marginaliser au sein de 
la societe canadienne. Les travailleurs agrico¬ 
les [TRADUCTION] « sont parmi les membres de 
notre societe qui sont les plus explodes sur le plan 
economique et les plus neutralises du point de vue 
politique » et ils doivent surmonter « des obstacles 
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(1987), at p. 89). Indeed, the trial judge clearly 
found, at p. 216, that 


agricultural workers have historically occupied a disad¬ 
vantaged place in Canadian society and that they continue 
to do so today. For the purposes of the s. 15 analysis, I 
have no hesitation in hnding on the evidence that agricul¬ 
tural workers are a disadvantaged group. They are poorly 
paid, face difficult working conditions, have low levels of 
skill and education, low status and limited employment 
mobility. 

In light of this, I believe it safe to conclude of 
agricultural workers what Wilson J. concluded of 
non-citizens in Andrews v. Law Society of British 
Columbia, [1989] 1 S.C.R. 143, at p. 152, namely 
that they “are a group lacking in political power and 
as such vulnerable to having their interests over¬ 
looked and their rights to equal concern and respect 
violated. They are among Those groups in society 
to whose needs and wishes elected officials have 
no apparent interest in attending’”. Thus, the criti¬ 
cal question here is whether the government has a 
legitimate interest in expecting agricultural workers 
to change their employment status to receive equal 
treatment under the law. 


In my view, this question must be answered in 
the negative. Not unlike the off-reserve aboriginal 
band members faced with the challenge of changing 
their status to on-reserve band members identified 
in Corbiere, I believe that agricultural workers, in 
light of their relative status, low levels of skill and 
education, and limited employment mobility, can 
change their occupational status “only at great cost, 
if at all” ( Corbiere, supra, at para. 14). The fact that 
the agricultural workforce may be highly transient 
only reflects the unstable nature of the industry, and 
does not change the basic point that the workers 
lack other employment options; indeed, many of the 
seasonal workers are students and the unemployed. 
In my view, it is abundantly clear that agricultural 
workers do not enjoy the same “labour market 
flexibility” as RCMP officers (Delisle, supra, at 


importants pour participer au processus politi¬ 
que » (D. M. Beatty, Putting the Charter to Work: 
Designing a Constitutional Labour Code (1987), p. 
89). D’ailleurs, le juge de premiere instance a clai- 
rement conclu ce qui suit (a la p. 216) : 

[TRADUCTION] . . . de tous temps, les travailleurs agrico¬ 
les ont ete defavorises au sein de la societe canadienne et 
ils continuent de l’etre de nos jours. Aux fins de l’analyse 
selon l’art. 15, je n’hesite pas a conclure, a partir de 
la preuve, que les travailleurs agricoles constituent un 
groupe defavorise. Ils sont peu payes, ont de mauvaises 
conditions de travail, sont peu qualifies et peu instruits, 
jouissent d’une faible reconnaissance et d’une mobilite 
professionnelle limitee. 

Partant, je crois que l’on peut dire des travailleurs 
agricoles ce que le juge Wilson dit des non-citoyens 
dans Andrews c. Law Society of British Columbia, 
[1989] 1 R.C.S. 143, p. 152, savoir qu’ils « cons¬ 
tituent un groupe depourvu de pouvoir politique et 
sont, a ce titre, susceptibles de voir leurs interets 
negliges et leur droit d’etre considere et respecte 
egalement viole. Ils font partie de [TRADUCTION] 
“ces groupes de la societe dont les besoins et les 
aspirations ne suscitent apparemment pas l’interet 
des representants elus” ». Ainsi, la question cru¬ 
ciate en Tespece est de savoir si le gouvernement 
peut legitimement s’attendre a ce que les travailleurs 
agricoles changent leur statut professionnel afin de 
beneficier de l’egalite de traitement garantie par la 
loi. 

Selon moi, il convient de repondre par la nega¬ 
tive. Tout comme dans Corbiere, oil les membres 
hors reserve des bandes indiennes etaient mis au deh 
de devenir des membres habitant la reserve, j’estime 
que les travailleurs agricoles, compte tenu de leur 
position, de leur niveau de formation et destruc¬ 
tion, et de leur mobilite professionnelle limitee, ne 
peuvent modifier leur statut professionnel « qu’a 
un prix considerable, si tant est qu’ils le peuvent » 
(Corbiere, precite, par. 14). Le fort roulement au 
sein de la main-d’oeuvre agricole ne fait que refleter 
la nature instable du secteur d’activite et ne change 
lien a ce que, fondamentalement, les travailleurs 
n’ont pas d’autres possibility d’emploi; en fait, bon 
nombre des travailleurs saisonniers sont des etu- 
diants et des chomeurs. A mon avis, il est tout a fait 
clair que les travailleurs agricoles ne beneficient pas 


169 
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para. 44) or other more advantaged professionals, 
and I see no reason to disturb the trial judge’s con¬ 
sidered findings of fact regarding the predicament 
of agricultural workers. 


Accordingly, I find that the occupational status 
of agricultural workers constitutes an analogous 
ground. I note that in arriving at this conclusion, I 
make no findings about “occupational status” gener¬ 
ally as a suspect marker of discrimination under s. 
15(1). 

C. Section 1 Analysis 

The role of s. 1 in the Charter was first fully 
examined by this Court in Oakes, supra. In R. v. 
Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, 
at p. 768, Dickson C.J. summarized the steps in the 
analysis: 

Two requirements must be satisfied to establish that 
a limit is reasonable and demonstrably justified in a free 
and democratic society. First, the legislative objective 
which the limitation is designed to promote must be of 
sufficient importance to warrant overriding a constitu¬ 
tional right. It must bear on a “pressing and substantial 
concern”. Second, the means chosen to attain those 
objectives must be proportional or appropriate to the 
ends. The proportionality requirement, in turn, normally 
has three aspects: the limiting measures must be care¬ 
fully designed, or rationally connected, to the objective; 
they must impair the right as little as possible; and their 
effects must not so severely trench on individual or group 
rights that the legislative objective, albeit important, is 
nevertheless outweighed by the abridgment of rights. 


As with all Charter analysis, a contextual approach 
is to be followed. 

(1) Sufficiently Important Objective 

Labour statutes, such as the LRA, fulfill impor¬ 
tant objectives in our society. Harmonious relations 
between management and labour have an impact not 
only on the economic relations between the parties, 
but also on social welfare as a whole. However, for 


de la meme « fluidite du marche du travail » que les 
agents de la GRC ( Delisle, precite, par. 44) ou que 
d’autres professionnels plus favorises, et je ne vois 
aucune raison de modifier les conclusions murement 
reflechies du juge de premiere instance concernant 
la situation precaire des travailleurs agricoles. 

En consequence, je conclus que le statut profes- 
sionnel des travailleurs agricoles constitue un motif 
analogue. Je ne me prononce cependant pas en ce 
qui concerne le « statut professionnel » en general 
comme indicateur de discrimination suspecte aux 
fins du par. 15(1). 

C. Analyse selon Varticle premier 

Le premier examen global par notre Cour du 
role de 1’article premier de la Charte est T arret 
Oakes, precite. Dans R. c. Edwards Books and Art 
Ltd., [1986] 2 R.C.S. 713, le juge en chef Dickson 
resume, a la p. 768, les etapes de l’analyse : 

Pour etablir qu’une restriction est raisonnable et que 
sa justification peut se demontrer dans le cadre d’une 
societe fibre et democratique, il faut satisfaire a deux 
exigences. En premier lieu, l’objectif legislatif que la 
restriction vise a promouvoir doit etre suffisamment 
important pour justifier la suppression d’un droit garanti 
par la Constitution. II doit se rapporter a des « preoccu¬ 
pations urgentes et reelles ». En second lieu, les moyens 
choisis pour atteindre ces objectifs doivent etre propor- 
tionnels ou appropries a ces fins. La proportionnalite 
requise, a son tour, comporte normalement trois aspects : 
les mesures restrictives doivent etre soigneusement con- 
9 ues pour atteindre l’objectif en question, ou avoir un lien 
rationnel avec cet objectif; elles doivent etre de nature a 
porter le moins possible atteinte au droit en question et 
leurs effets ne doivent pas empieter sur les droits indi- 
viduels ou collectifs au point que l’objectif legislatif, si 
important soit-il, soit neanmoins supplante par l’atteinte 
aux droits. 

Comme pour toute analyse de la Charte, il faut 
suivre une approche contextuelle. 

(1) Un objectif suffisamment important 

Les lois sur les relations de travail comme la LRT 
permettent de realiser d’importants objectifs dans 
notre societe. Les relations harmonieuses entre le 
patronat et les employes affectent non seulement les 
relations economiques entre les parties, mais ega- 
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the purposes of our analysis, our focus is on s. 3(b) 
of the LRA. 

As indicated earlier in my reasons, I have con¬ 
cluded that s. 3(b) breaches the Charter. This, how¬ 
ever, does not necessarily end the s. 1 inquiry; “a 
legislative provision whose purpose infringes the 
Charter may nonetheless be found to have an objec¬ 
tive that is sufficiently important to justify overrid¬ 
ing a Charter freedom” (Delisle, supra, at para. 112, 
per Cory and Iacobucci JJ.). 

The respondents argued that there were two fac¬ 
tors justifying the passage of s. 3(b). First, that 
Ontario agriculture has unique characteristics as 
a result of which it is incompatible with legislated 
collective bargaining, and second that the LRA’ s 
purposes could not be realized in the agricultural 
sector. 

Neither of these arguments are, in my opinion, 
persuasive. First, it is difficult for me to believe 
that the production of eggs or mushrooms, let alone 
all other agricultural products, in Ontario is truly 
“unique”. Secondly, it is also difficult to accept that 
none of the LRA’ s purposes, which speak to the 
basic characteristics required for the operation of a 
modern business, could be realized in the agricul¬ 
tural sector. 

The LRA also added a new s. 2, titled “Purposes” 
that states: 

2. The following are the purposes of the Act: 

1. To facilitate collective bargaining between 
employers and trade unions that are the freely- 
designated representatives of the employees. 

2. To recognize the importance of workplace par¬ 
ties adapting to change. 

3. To promote flexibility, productivity and 
employee involvement in the workplace. 

4. To encourage communication between employ¬ 
ers and employees in the workplace. 


lement le bien-etre collectif. Toutefois, aux fins de 
notre analyse, nous nous concentrons sur Pal. 3b) de 
la LRT. 

173 

Comme je l’ai deja indique, j’ai conclu que Pal. 

3b) porte atteinte a la Charte. Ceci ne met pas 
necessairement fin a l’analyse selon Particle pre¬ 
mier si on se pose la question de savoir « s’il est 
possible de cone lure qu’une disposition legislative 
dont l’objet contrevient a la Charte a neanmoins 
un objectif suffisamment important pour justifier la 
suppression d’une liberie garantie par la Charte » 
(Delisle, par. 112, les juges Cory et Iacobucci). 

174 

Les intimes font valoir deux facteurs suscepti- 
bles de justifier l’adoption de Pal. 3b). D’abord 
le fait que F agriculture de P Ontario presente des 
caracteristiques uniques qui la rendent incompatible 
avec tout regime legal de negociation collective, et 
ensuite le fait que les objets de la LRT ne sont pas 
realisables dans le secteur agricole. 

175 

Aucun de ces arguments ne me semble convain- 
cant. En premier lieu, il m’est difficile de croire que 
la production d’oeufs ou de champignons, voire celle 
de tous les autres produits agricoles en Ontario soit 
vraiment « unique ». En deuxieme lieu, il est aussi 
difficile d’accepter qu’ aucun des objets de la LRT, 
visant les caracteristiques fondamentales necessai- 
res a l’exploitation d’une entreprise moderne, ne 
soit realisable dans le secteur agricole. 

La LRT a ajoute un nouvel art. 2, intitule 
« Objets » : 

2. Les objets de la Loi sont les suivants : 

1. Faciliter la negociation collective entre les 
employeurs et les syndicats qui sont les 
representants volontairement designes des 
employes. 

2. Reconnaitre l’importance de l’adaptation au 
changement des parties dans le lieu de travail. 

3. Promouvoir la flexibilite, la productivity; ainsi 
que la participation des employes dans le lieu 
de travail. 

4. Encourager la communication entre les 
employeurs et les employes dans le lieu de tra¬ 
vail. 
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5. To recognize the importance of economic 
growth as the foundation for mutually ben¬ 
eficial relations amongst employers, employees 
and trade unions. 

6. To encourage co-operative participation of 
employers and trade unions in resolving work¬ 
place issues. 

7. To promote the expeditious resolution of work¬ 
place disputes. 

Of the seven purposes of the Act, only one makes 
explicit reference to collective bargaining. The other 
six sections refer to the importance of “adapting to 
change”, the promotion of “flexibility, productiv¬ 
ity and employee involvement in the workplace”, 
the encouragement of “communication between 
employers and employees in the workplace”, the 
resolution of “workplace issues”, and the promo¬ 
tion of the “expeditious resolution of workplace dis¬ 
putes”. 

It is worth reiterating that the sentiments con¬ 
tained in these expressions of intent are not confined 
to matters pertaining to collective bargaining. They 
cover issues related to change, employee involve¬ 
ment, communications between management and 
labour, and the resolution, without limitation, of 
workplace issues. Thus, the expressions of intent in 
s. 2 of the LRA are consistent with a policy focused 
on the importance of ensuring that the productiv¬ 
ity of the labour force would continuously improve 
with the result that the economy would advance 
towards strengthening its relative competitiveness. 
This is an important factor in a globalized economic 
environment, especially given that old-fashioned 
economic protectionism is neither affordable nor 
permissible under international trade rules. 


It would be difficult to argue that such expres¬ 
sions of intent would not be applicable to the agri¬ 
cultural sector. At the very least they would apply 
to factory-like enterprises. The question also arises 
whether, if the government of Ontario has concerns 
about the economic well-being of the agricul¬ 
tural sector, be it its corporative sector or the one 


5. Reconnaitre T importance de la croissance 
economique comme fondement de rapports 
mutuellement favorables entre employeurs, 
employes et syndicats. 

6. Encourager les employeurs et les syndicats a 
collaborer afin de regler les questions relatives 
au lieu de travail. 

7. Promouvoir le reglement rapide des differends 
relatifs au lieu de travail. 

Des sept objets de la loi, un seul mentionne expli- 
citement la negociation collective. Les six autres 
dispositions parlent de 1’importance de « l’adap- 
tation au changement », de promouvoir « la flexi¬ 
bility, la productivity ainsi que la participation des 
employes dans le lieu de travail », d’encourager 
« la communication entre les employeurs et les 
employes dans le lieu de travail », de regler « les 
questions relatives au lieu de travail » et de promou¬ 
voir « le reglement rapide des differends relatifs au 
lieu de travail ». 

II vaut la peine de rappeler que les idees traduites 
par ces expressions d’intention ne se limitent pas 
aux questions relatives a la negociation collective. 
Elies couvrent des questions liees aux changements, 
a la participation des employes, aux communica¬ 
tions entre direction et employes, de meme que le 
reglement, sans limitation, des differends relatifs 
au lieu de travail. Par consequent, les expressions 
d’intention a Tart. 2 de la LRT sont compatibles 
avec une politique mettant l’accent sur l’importance 
de veiller a ce que la productivity de la population 
active s’ameliore constamment, pour que l’econo- 
mie progresse vers le renforcement de sa compe- 
titivite relative. Ceci est un facteur important dans 
le cadre de la mondialisation de Tenvironnement 
economique, d’autant plus que le protectionnisme 
economique du passe n’est plus envisageable, ni 
d’ailleurs permise en vertu des regies du commerce 
international. 

II serait difficile de pretendre que de telles 
expressions d’intention ne peuvent pas s’appliquer 
au secteur agricole. Elies s’appliqueraient au moins 
aux entreprises fonctionnant comme des usines. 
On peut aussi se demander si le gouvernement de 
T Ontario se preoccupe de la sante economique 
du secteur agricole, qu’il s’agisse du secteur des 
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represented by “family farms”, when excluding the 
sector as a whole from the provisions of the Act 
did it also intend to exclude from this sector the 
impact of the expressions of intent, essentially 
comprising a good management wish list, 
expressed in s. 2 of the statute? The statutory 
silence on this issue points towards a policy 
inconsistency to which the legislature, while enti¬ 
tled, ought to have paid effective attention for the 
purposes of protecting its statutory initiatives from 
Charter review. 

In short, the respondents’ argument boils down to 
this: (a) agriculture is economically vulnerable and 
barely profitable if at all; (b) the government must 
ensure that costs are kept down and to this end it has 
decided to exclude persons employed in agriculture 
from the LRA, regardless of the size, nature or prof¬ 
itability of the enterprise; (c) the government does 
not believe that any of the indicia of good manage¬ 
ment practice listed in s. 2 of the LRA, whose appli¬ 
cation will assist an enterprise cope with change 
while enhancing its productivity, and thus enhance 
profitability, are necessary in any aspect of agricul¬ 
tural production no matter how industrialized. 


The respondents are asking us to countenance, 
without enunciating a constitutionally valid reason, 
a breach of a Charter- guaranteed fundamental right 
on grounds which appear to be, at least in part, based 
on a policy geared to enhance the economic well¬ 
being of private enterprises. This we cannot do. 

The government is entitled to provide financial 
and other support to agricultural operations, includ¬ 
ing family farms. What is not open for the govern¬ 
ment to do is to do so at the expense of the Charter 
rights of those who are employed in such activities, 
if such a policy choice cannot be demonstrably justi¬ 
fied. This they have failed to do. 

(2) Proportionality 

In light of my colleague’s conclusion that the 
legislation passes the first branch of the Oakes 


entreprises ou de celui qui est represente par les « fer- 
mes familiales », et s’il voulait aussi, en excluant 
tout le secteur des dispositions de la loi, soustraire ce 
secteur a l’effet des expressions d’intention, consis- 
tant essentiellement en une liste de mesures de saine 
gestion, exprimees a Part. 2 de la loi. Le silence de 
la loi sur ce point laisse entrevoir une incoherence 
en matiere de politique que le legislateur pouvait 
accepter mais a laquelle il aurait du effectivement 
porter attention afin de proteger ses mesures legisla¬ 
tives d’un examen fonde sur la Charte. 

En bref, les arguments des intimes se resument a ^0 
ceci : a) 1’agriculture est vulnerable sur le plan eco- 
nomique et a peine profitable; b) le gouvernement 
doit veiller a ce que les couts n’augmentent pas et, 
a cette fin, a decide d’exclure de l’application de la 
LRT les personnes employees a 1’agriculture, sans 
egard a la taille, a la nature ou a la rentabilite des 
entreprises; c) le gouvernement ne croit pas que les 
indices de saine pratique administrative enumeres 
a Part. 2 de la LRT, destines a favoriser l’adapta- 
tion des entreprises au changement tout autant que 
P augmentation de leur productivite et done de leur 
rentabilite, soient necessaries a Pegard de quelque 
aspect de la production agricole si industrialist 
soit-elle. 

181 

Les intimes nous demandent, sans enoncer de 
raison constitutionnellement valide, d’accepter 
la violation d’un droit fondamental garanti par la 
Charte pour des motifs qui semblent fondes, du 
moins en partie, sur une politique visant P ameliora¬ 
tion de la sante economique des entreprises privees. 

Nous ne pouvons le faire. 

182 

Le gouvernement est en droit d’apporter une 
aide financiere et autre aux exploitations agricoles, 
y compris aux fermes familiales. Toutefois, il n’a 
pas le droit de le faire au detriment de droits garantis 
par la Charte aux personnes qui sont employees a de 
telles activites, lorsque la justification d’un tel choix 
de politique ne peut etre demontree, comme e’est le 
cas en l’espece. 

(2) La proportionnalite 

183 

Comme mon collegue conclut que la loi satis- 
fait au premier volet du test Oakes, j’examine 
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test, I will address the question of whether the 
impugned measures meet the proportionality 
branch of this test. The absoluteness of the exclu¬ 
sion clause, barring all persons employed in agri¬ 
culture from all components of the LRA, speaks to 
the lack of proportionality between the perceived 
ills to be avoided and their remedy. For example, 
are there no situations in Ontario’s agricultural 
sector where workers should not be so absolutely 
barred? 

(a) Rational Connection 

At this stage of the proportionality analysis, the 
respondents must show, on the basis of reason or 
logic, a causal connection between the objective of 
protecting the well-being of the agricultural sector 
in Ontario and the means chosen to secure this 
objective. While scientific evidence of a causal con¬ 
nection (or of a lack thereof) is relevant at this stage 
of the s. 1 inquiry, it is not always required ( Delisle, 
supra, at para. 119 (citing RJR-MacDonald Inc. v. 
Canada (Attorney General), [1995] 3 S.C.R. 199, 
at paras. 153-54, per McLachlin J.); Ross v. New 
Brunswick School District No. 15, [1996] 1 S.C.R. 
825, at para. 101). 

The respondents’ argument is that the stated 
objective of securing the well-being of the agri¬ 
cultural sector in Ontario can be achieved through 
the exclusion of persons employed in agriculture 
from all associational protections contained in the 
LRA. Excluding the possibility that the impermis¬ 
sible cost-cutting argument is the sole basis for the 
respondents’ position, the logical connection is not 
immediately apparent. 

In fact, the purported means to secure the stated 
objective, barring all persons employed in agri¬ 
culture from all the benefits under the LRA, may 
have the opposite effect. If the LRA' s good labour 
management principles outlined in s. 2 of the LRA 
have a basis in fact, then excluding the agricultural 
labour force from the application of those principles 
through the comprehensive labour scheme con¬ 
tained in the LRA will lead to an enterprise which 
would be less well managed, and with lower pro¬ 
ductivity, than would otherwise be the case. This 


maintenant la question de savoir si les mesures con- 
testees satisfont au volet proportionnalite de ce test. 
Le caractere absolu de la clause d’exclusion qui 
vise toutes les personnes employees a l’agriculture 
de tous les elements de la LRT, revele un manque 
de proportionnalite entre les maux qu’on cherche a 
eviter et leur remede. Par exemple, n’existe-t-il pas, 
dans le secteur agricole de 1’Ontario, des situations 
ou les travailleurs ne devraient pas etre exclus de 
fagon aussi absolue? 

(a) Le lien rationnel 

A ce stade de 1’analyse de la proportionnalite, 
les intimes doivent demontrer, en se fondant sur la 
raison ou la logique, l’existence d’un lien de causa- 
lite entre Tobjectif de proteger la sante du secteur 
agricole en Ontario et les moyens choisis pour 
atteindre cet objectif. Bien que la preuve scientifi- 
que d’un lien de causalite (ou de l’absence de lien) 
soit utile a cette etape de l’examen selon Particle 
premier, elle n’est pas toujours requise ( Delisle, 
par. 119 (citant RJR-MacDonald Inc. c. Canada 
(Procureur general), [1995] 3 R.C.S. 199, par. 153- 
154, le juge McLachlin); Ross c. Conseil scolaire 
du district n° 15 du Nouveau-Brunswick, [1996] 1 
R.C.S. 825, par. 101). 

Les intimes soutiennent que l’objectif declare 
d’ assurer la sante du secteur agricole en Ontario peut 
etre atteint en soustrayant les personnes employees a 
l’agriculture a 1’application de toutes les protections 
en matiere d’association que contient la LRT. En 
excluant la possibility que l’insoutenable argument 
de la reduction des couts soit le seul fondement de la 
position des intimes, le lien logique n’est pas imme- 
diatement manifeste. 

En fait, le moyen cense permettre d’atteindre 
l’objectif enonce, savoir exclure toutes les person¬ 
nes employees a l’agriculture de tous les avantages 
de la LRT, peut avoir l’effet contraire. Si les princi- 
pes de saine gestion de la main-d’oeuvre enonces a 
Part. 2 de la LRT ont un fondement dans la realite, 
alors le fait d’exclure la main-d’oeuvre agricole de 
leur application dans le cadre du regime general de 
relations de travail de la LRT fera que ces activi- 
tes seront moins bien gerees, et moins productives 
qu’elles le seraient normalement. Cela aurait des 
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would impact profitability. As stated by Cory and 
Iacobucci JJ. in Delisle, supra, at para. 124: 

Generally speaking, where this Court has been faced with 
contradictory evidence of causation for the purpose of the 
rational connection inquiry, the difficulty has been simply 
in deciphering whether the evidence supported a causal 
link. This case raises the somewhat unusual situation that 
some of the evidence not only does not support a causal 

link between the legislative objective and the means used 

to achieve that objective, but it supports precisely the 

reverse conclusion, namely that the means chosen engen¬ 

der the very mischief sought to be cured. It seems con¬ 
trary to the purpose of s. 1 of the Charter to find that the 
state has demonstrably justified its law in circumstances 
where it is equally probable that the law causes the very 
social harm it purports to target. [Emphasis added.] 


(b) Minimal Impairment 

As stated by Cory and Iacobucci JJ. in Delisle, 
supra, at para. 126, “[l]abour relations law is typi¬ 
cally an area in which courts have shown the legisla¬ 
ture a degree of deference, owing to the complexity 
and delicacy of the balance sought to be struck by 
legislation among the interests of labour, manage¬ 
ment, and the public”. In this regard, they make ref¬ 
erence to comments by McIntyre J. in the Alberta 
Reference, supra, at p. 414: 

Labour law, as we have seen, is a fundamentally impor¬ 
tant as well as an extremely sensitive subject. It is based 
upon a political and economic compromise between 
organized labour — a very powerful socio-economic 
force — on the one hand, and the employers of labour — 
an equally powerful socio-economic force — on the 
other. The balance between the two forces is delicate 
and the public-at-large depends for its security and wel¬ 
fare upon the maintenance of that balance. One group 
concedes certain interests in exchange for concessions 
from the other. There is clearly no correct balance which 
may be struck giving permanent satisfaction to the two 
groups, as well as securing the public interest. The whole 
process is inherently dynamic and unstable. Care must 
be taken then in considering whether constitutional pro¬ 
tection should be given to one aspect of this dynamic and 
evolving process while leaving the others subject to the 
social pressures of the day. 


repercussions sur la rentabilite. Je cite les juges 
Cory et Iacobucci dans Delisle (au par. 124) : 

De fa£on generale, lorsque notre Cour a ete saisie d’une 
preuve contradictoire en matiere de causalite dans le 
cadre de l’examen du lien rationnel, le probleme etait 
simplement de determiner si la preuve etayait T existence 
d’un lien de causalite. On se trouve en l’espece dans 
la situation quelque peu inhabituelle ou non seulement 
une partie de la preuve n’etaye pas l’existence d’un lien 

de causalite entre Tobjectif legislatif en cause et les 

moyens employes pour Tatteindre. mais oil elle appuie 

exactement la conclusion contraire, a savoir que les 
moyens choisis causent le mal meme auquel on cherche 

a remedier. II semble contraire a l’objet de Particle pre¬ 
mier de la Charte de conclure que PEtat a demontre la 
justification de sa mesure legislative alors qu’il est tout 
aussi probable que cette mesure legislative cause le pre¬ 
judice social meme auquel elle est censee s’attaquer. [Je 
souligne.] 

b) L’atteinte minimale 

187 

Selon les juges Cory et Iacobucci dans Delisle, 
par. 126, « [l]e droit en matiere de relations du 
travail constitue habituellement un domaine ou les 
tribunaux font preuve de retenue envers le legisla¬ 
tes en raison de la complexite et de la fragilite de 
P equilibre que la mesure legislative tente d’etablir 
entre les interets des travailleurs, ceux du patronat 
et ceux du public ». Ils reprennent a cet egard les 
commentaires du juge McIntyre dans le Renvoi rela- 
tifa VAlberta, p. 414 : 

Le droit du travail, comme nous l’avons vu, constitue un 
sujet d’importance fondamentale, mais aussi extreme - 
ment delicat. II est fonde sur un compromis politique 
et economique entre d’une part, le syndicalisme, qui 
constitue une force socio-economique fort puissante, 
et d’autre part, le patronat, qui constitue une force 
socio-economique tout aussi puissante. L’equilibre entre 
ces deux forces est fragile et la securite et le bien-etre de 
la population en general dependent du maintien de cet 
equilibre. L’un de ces groupes renonce a certains de ses 
interets en echange de concessions de la part de l’autre. 
Manifestement il n’existe pas de juste equilibre qui 
puisse satisfaire de fa§on permanente les deux groupes, 
tout en sauvegardant l’interet public. L’ensemble du pro¬ 
cessus est fondamentalement dynamique et instable. II 
faut done faire preuve de prudence lorsqu’on se demande 
si une protection constitutionnelle devrait etre accordee a 
Pun des aspects de ce processus dynamique et changeant, 
tout en abandonnant les autres sujets aux pressions socia- 
les du jour. 
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I agree with the argument made by Cory and 
Iacobucci JJ. in Delisle, supra, at para. 129, when 
they state that “the complete exclusion of a class of 
employees from a comprehensive labour relations 
scheme can hardly be characterized as achieving a 
delicate balance among the interests of labour and 
those of management and the Canadian public”. 
The application of such a blunt measure weakens 
the case for deference to the legislature. 

This is further aggravated because those affected 
by the exclusion are not only vulnerable as employ¬ 
ees but are also vulnerable as being members of 
society at large with low income, little education, 
scant security or social recognition. As stated by 
Cory and Iacobucci JJ. in Delisle, at para. 130, the 
Act: 

. . . is not designed to protect a vulnerable group in 
Canadian society. It is true that the public at large is vul¬ 
nerable to the harmful effects of a police strike. However, 
in our view, the general public is not a vulnerable group 
in the sense understood in this Court’s s. 1 jurisprudence: 
see, e.g., Irwin Toy Ltd. v. Quebec {Attorney General), 
[1989] 1 S.C.R. 927, at p. 995, per Dickson C.J. and 
Lamer and Wilson JJ.; Ross, supra, at para. 88; Thomson 
Newspapers, supra, at paras. 88-90, per Bastarache J. 
The only vulnerable group at issue in the present analysis 

is RCMP members themselves. Although clearly police 
officers are not generally considered a vulnerable group 
within the overall fabric of Canadian society, they are 
members of a vulnerable group in a relative sense insofar 
as they are employees. As mentioned above, Dickson 
C.J. noted in Slaight Communications, supra, at p. 1051, 
that legislation which seeks to ameliorate the position 
of employees falls within “a class of cases in which the 
governmental objective is that of protection of a particu¬ 
larly vulnerable group, or members thereof’. It follows 
that legislation whose purpose is to maintain the inherent 
weakness of employees, such as para, (e) in the present 
case, is not entitled to deference. Indeed, such legisla¬ 
tion should be examined with particular care. [Emphasis 
added.] 


The question at this stage of the s. 1 inquiry is 
whether the exclusion expressed by s. 3(b) of the 
LRA impairs the appellants’ freedom of association 
as little as reasonably possible in order to achieve 


Je souscris au raisonnement des juges Cory et 
Iacobucci dans Delisle selon lequel « on ne saurait 
guere affirmer que l’exclusion totale d’une catego- 
rie d’employes d’un regime complet de relations du 
travail etablit un equilibre delicat entre les interets 
des travailleurs, ceux du patronat et ceux du public 
canadien » (par. 129). L’application d’une mesure 
aussi brutale affaiblit la these de la retenue envers le 
legislateur. 

La situation est aggravee du fait que les per- 
sonnes touchees par 1’exclusion sont vulnerables 
non seulement en tant qu’employes, mais aussi en 
tant que membres de la societe en general ayant de 
faibles revenus, peu d’instruction et peu de securite 
d’emploi ou de reconnaissance sociale. Ainsi que le 
disent les juges Cory et Iacobucci dans Delisle, par. 
130, la loi : 

. . . n’est pas congufe] pour proteger un groupe vulnera¬ 
ble dans la societe canadienne. II est vrai que le public 
en general est vulnerable aux effets prejudiciables d’une 
greve de la police. Nous sommes toutefois d’avis que 
le public en general n’est pas un groupe vulnerable au 
sens de la jurisprudence de notre Cour relative a l’article 
premier : voir, par exemple, les arrets Irwin Toy Ltd. c. 
Quebec (Procureur general), [1989] 1 R.C.S. 927, a la p. 
995, le juge en chef Dickson et les juges Lamer et Wilson; 
Ross, precite, au par. 88; Thomson Newspapers, precite, 
aux par. 88 a 90, le juge Bastarache. Le seul groupe 
vulnerable en cause dans la presente analyse est compose 

des membres de la GRC eux-memes. Meme s’il est clair 
que les policiers ne sont generalement pas consideres 
comme un groupe vulnerable dans la societe globale 
canadienne, ils font partie, relativement parlant, d’un 
groupe vulnerable en leur qualite d’employes. Comme 
nous l’avons vu, le juge en chef Dickson a fait remarquer, 
dans Slaight Communications, precite, a la p. 1051, que 
la mesure legislative qui tend a ameliorer la position des 
employes releve « d’une categorie d’affaires ou l’objectif 
gouvernemental est de proteger un groupe particuliere- 
ment vulnerable, ou des membres de ce groupe ». II 
s’ensuit que la retenue judiciaire ne s’applique pas a une 
mesure legislative, comme l’al. e) en l’espece, qui a pour 
objet de maintenir la faiblesse inherente d’employes. En 
fait, une telle mesure legislative devrait etre etudiee tres 
minutieusement. [Je souligne.] 

A cette etape de l’examen selon 1’article 
premier, la question est de savoir si 1’exclusion 
decretee a l’al. 3b) de la LRT restreint les liber- 
tes dissociation des appelants aussi peu qu’il est 
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the legislation’s objective. McLachlin J. stated, at 
para. 160 of RJR-MacDonald, supra: 


The impairment must be “minimal”, that is, the law must 
be carefully tailored so that rights are impaired no more 
than necessary. The tailoring process seldom admits of 
perfection and the courts must accord some leeway to the 
legislator. If the law falls within a range of reasonable 
alternatives, the courts will not find it overbroad merely 
because they can conceive of an alternative which might 
better tailor objective to infringement .... On the other 
hand, if the government fails to explain why a signifi¬ 
cantly less intrusive and equally effective measure was 
not chosen, the law may fail. 


The essential practical question at this stage is 
whether the Ontario Legislature could have granted 
to persons employed in agriculture, either within 
the LRA itself or through the enactment of a sepa¬ 
rate statute, some of the basic associational protec¬ 
tions contained in the LRA without compromising 
the stated objective of assisting the well-being of 
the agricultural sector in Ontario ( Delisle, supra, at 
para. 134). 

In view of the arguments made above, I am of 
the opinion that the stated objective of securing the 
well-being of the agricultural sector in Ontario can 
be achieved through a legislative mechanism that is 
less restrictive of free association than the existing 
complete exclusion of agricultural workers from the 
LRA. The current law is not carefully tailored to 
balance the Charter freedoms of persons employed 
in agriculture in Ontario and the societal interest in 
harmonious relations in the labour market. 


While it is important to recognize the important 
role that family farms play in Ontario agriculture, 
such a role is not unique to Ontario in the context of 
Canada’s agricultural experience. Since the passage 
of the Collective Bargaining Act, 1943, both fami¬ 
lies and farms have evolved in Canada. Both institu¬ 
tions have experienced, and in many cases continue 
to experience, significant changes and associated 


raisonnablement possible de le faire afin de rea- 
liser l’objectif de la mesure legislative en cause. 

Le juge McLachlin dit ceci au par. 160 de T arret 
RJR-MacDonald, precite : 

La restriction doit etre « minimale », c’est-a-dire que la 
loi doit etre soigneusement adaptee de (aeon a ce que l’at- 
teinte aux droits ne depasse pas ce qui est necessaire. Le 
processus d’adaptation est rarement parfait et les tribu- 
naux doivent accorder une certaine latitude au legislateur. 

Si la loi se situe a l’interieur d’une gamme de mesures 
raisonnables, les tribunaux ne concluront pas qu’elle a 
une portee trop generale simplement parce qu’ils peu- 
vent envisager une solution de rechange qui pourrait etre 
mieux adaptee a l’objectif et a la violation; [. . .] Par 
contre, si le gouvernement omet d’expliquer pourquoi il 
n’a pas choisi une mesure beaucoup moins attentatoire et 
tout aussi efficace, la loi peut etre declaree non valide. 

Concretement, il est essentiel de se demander, a ^ 
ce stade, si le legislateur de T Ontario aurait pu accor¬ 
der aux personnes employees a Tagriculture, dans la 
LRT elle-meme ou par Tadoption d’une loi distincte, 
certaines protections fondamentales en matiere dis¬ 
sociation que contient la LRT, sans compromettre 
l’objectif declare d’assurer la sante du secteur agri¬ 
cole en Ontario ( Delisle, precite, par. 134). 

192 

Compte tenu des arguments susmentionnes, 
j’estime que l’objectif declare d’assurer la sante 
du secteur agricole en Ontario peut etre atteint 
au moyen d’une mesure legislative qui restreint 
moins la liberte dissociation que l’exclusion totale 
actuelle des travailleurs agricoles du regime de la 
LRT. La loi actuelle n’est pas soigneusement adap¬ 
tee pour etablir un equilibre entre les libertes que la 
Charte garantit aux personnes employees a T agri¬ 
culture en Ontario et l’interet qu’a la societe a pro- 
liter de relations harmonieuses au sein du marche 
du travail. 

193 

S’il est essentiel de reconnaitre le role important 
que les fermes familiales jouent dans T agriculture 
ontarienne, force est d’accepter que ce role n’est pas 
unique a T Ontario dans le contexte de T experience 
agricole canadienne. Depuis Tadoption de la Loi de 
1943 sur les negociations collectives, les families 
tout autant que les fermes ont evolue au Canada. 

Ces deux institutions ont connu, et dans bien des cas 
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difficulties. Both institutions enjoy, and deserve, 
strong social support from the community at large. 


However, it is important not to put forward an 
argument based on a pastoral image which may 
no longer reflect current reality. In this regard, it is 
helpful to recall the words of the British Columbia 
Labour Relations Board, expressed almost a quar¬ 
ter of a century ago, in the case of South Peace 
Farms and Oil, Chemical and Atomic Workers 
International Union, Local No. 9-686, [1977] 1 
Can. L.R.B.R. 441. The case was decided two years 
after British Columbia amended its labour legisla¬ 
tion to delete provisions expressly excluding farm 
workers from obtaining bargaining rights under 
the Labour Code of British Columbia Act, S.B.C. 
1973, c. 122. The Board stated that opposition to 
the extension of labour legislation to farm workers 
“has been grounded in an anachronistic image of 
the ‘family farmer’ which is increasingly less accu¬ 
rate” (p. 450). The Board also remarked that the 
employer in that case was a “sophisticated, well-run 
business and, in terms of employee relations, much 
more analogous to an employer in the industrial 

sector ” (p. 449 (emphasis added)). If true in 1977, 
how much more so today. 


The Ontario experience with regard to the exist¬ 
ence in the agricultural sector of “sophisticated, 
well-run business and, in terms of employee rela¬ 
tions, much more analogous to an employer in the 
industrial sector” is not dissimilar to that outlined 
by the British Columbia Labour Relations Board in 
1977. My colleague cites in his reasons the case of 
Wellington Mushroom Farm, [1980] O.L.R.B. Rep. 
May 813, a case also cited by the OLRB in Cuddy 
Chicks, supra, at para. 9, where the majority of the 
board denied LRA certification to the employees of 
a mushroom factory. However, the majority agreed 
with the dissenting Board member that “there [was] 
no ‘industrial relations basis’ for denying [these] 
employees the right to bargain collectively” (p. 819; 


continuent de connaitre, des changements impor- 
tants avec les difficultes qui s’ensuivent. Les deux 
institutions jouissent du solide appui social qu’elles 
meritent dans Tensemble de la societe. 

II importe toutefois de ne pas fonder 1’argumen¬ 
tation sur une vision pastorale qui ne correspond 
plus a la realite actuelle. A cet egard, il est utile de 
se rappeler les observations de la commission des 
relations de travail de la Colombie-Britannique, 
presentees il y a pres d’un quart de siecle, dans 
1’affaire South Peace Farms and Oil, Chemical and 
Atomic Workers International Union, Local No. 
9-686, [1977] 1 Can. L.R.B.R. 441. Cette affaire a 
ete tranchee deux ans apres la modification par la 
Colombie-Britannique de sa legislation du travail 
pour supprimer les dispositions excluant expres- 
sement les travailleurs agricoles de 1’application 
des droits de negociation collective prevus dans le 
Labour Code of British Columbia Act, S.B.C. 1973, 
ch. 122. La commission disait que l’opposition a 
l’elargissement du droit du travail aux travailleurs 
agricoles [TRADUCTION] « etait fondee sur une 
image depassee du “fermier familial” qui etait de 
plus en plus inexacte » (p. 450). La Commission 
faisait aussi remarquer que l’employeur dans cette 
affaire etait une [TRADUCTION] « entreprise haute- 
ment technique et bien geree et, en ce qui a trait aux 
relations avec les employes, une entite qui s’appa- 

rente davantage a un employeur du secteur indus- 

triel » (p. 449 (je souligne)). Si cela etait vrai en 
1977, ce Test encore plus aujourd’hui. 

L’experience ontarienne relative a 1’existence 
dans le secteur agricole d’une « entreprise haute- 
ment technique et bien geree et, en ce qui a trait aux 
relations avec les employes, une entite qui s’appa- 
rente davantage a un employeur du secteur indus- 
triel » n’est pas dissemblable de celle que decrivait 
la commission des relations de travail de la 
Colombie-Britannique en 1977. Mon collegue cite 
dans ses motifs la decision Wellington Mushroom 
Farm, [1980] O.L.R.B. Rep. May 813, qui est aussi 
citee par la CRTO dans sa decision Cuddy Chicks, 
precitee, au par. 9, oil elle refuse, a la majorite, Tac¬ 
creditation en vertu de la LRT a des employes d’une 
champignonniere. La majorite convient toutefois 
avec le commissaire minoritaire qu’il [TRADUCTION] 
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see also G. W. Adams, Canadian Labour Law (2nd 
ed. (loose-leaf)), at p. 6-49). The comments made 
by the OLRB in Cuddy Chicks, are also applicable 
in this context. 


In this case we are being asked by the respond¬ 
ents, without being presented with credible press¬ 
ing and substantial reasons, to justify distinguish¬ 
ing workers who sort and pack chicken eggs in a 
factory-like environment from workers who pack 
and sort Easter eggs in a factory-like environment. 
The respondents claim that the former workers 
should not enjoy rights under statutory labour laws, 
whereas the latter ones are deserving of protection. 
I do not agree. 

There is no obvious connection between the 
exclusion of agricultural workers from the LRA and 
a farmer : a city-based corporation could be operat¬ 
ing an agricultural entity. There is no reference in 
the LRA to “farmer(s)” or “family farm(s)”. The sole 
reference in the Act to a farm is the one contained 
in the expression “farming in all its branches” in the 
definition of the term “agriculture”. Nor is there a 
requirement that an owner, or a relative of the owner, 
of an agricultural enterprise, be it a family farm or a 
factory-like operation, be personally involved in the 
operation. Under the Act, an absentee owner of a 
large agricultural operation would benefit from the 
restrictions on the freedom of association of its agri¬ 
cultural employees. 


Other Ontario statutes contain language which 
makes explicit reference to family farms. For 
example, the Corporations Tax Act , R.S.O. 1990, 
c. C.40, defines at s. 1(2) a “family farm corpo¬ 
ration” as “a corporation that is throughout the 
taxation year a corporation, ... (c) which car¬ 
ried on the business of farming in Ontario through 
the employment of a shareholder or a member 
of his or her family actually engaged in the 


« n’y [avait] aucun “fondement relatif aux relations 
industrielles” pour refuser a [ces] employes le droit 
de negocier collectivement » (p. 819; voir aussi 
G. W. Adams, Canadian Labour Law (2 e ed. (feuilles 
mobiles)), p. 6-49). Les commentaires de la CRTO 
dans sa decision Cuddy Chicks sont egalement 
applicables dans le present contexte. 

En l’espece, les intimes nous demandent, sans ^6 
presenter de motifs urgents et reels credibles, de jus- 
tiher la distinction entre des travailleurs qui trient et 
emballent des oeufs de poule dans un environnement 
semblable a une usine, et des travailleurs qui embal¬ 
lent et trient des oeufs de Paques dans un environne¬ 
ment semblable a une usine. Les intimes pretendent 
que les premiers travailleurs ne devraient pas avoir 
de droits sous le regime de la legislation du travail, 
tandis que les autres meritent d’etre proteges. Je ne 
suis pas d’accord. 

197 

II n’y a aucun hen manifeste entre l'exclusion 
des travailleurs agricoles du regime la LRT et la 
notion de fermier ou d’ agriculteur : une societe 
commerciale en milieu urbain pourrait fort bien 
exploiter une entite agricole. La LRT ne comporte 
aucune mention de « fermiers ou agriculteurs » ou 
de « fermes familiales ». La seule mention relative 
a une ferme est dans l’expression « farming in all 
its branches » dans la version anglaise de la defini¬ 
tion du mot « agriculture ». La loi n’exige pas non 
plus que le proprietaire, ou un parent du proprie- 
taire d’une entreprise agricole, qu’il s’agisse d’une 
ferme familiale ou d’une exploitation quasi-indus- 
trielle, participe personnellement a T exploitation. 

Aux termes de la loi, le proprietaire absent d’une 
grande entreprise agricole prohterait de la limi¬ 
tation de la liberte d’association de ses employes 
agricoles. 

198 

D’autres lois ontariennes component des dis¬ 
positions mentionnant expressement les fermes 
familiales. Par exemple, la Loi sur Timposition 
des corporations, L.R.O. 1990, ch. C.40, dehnit 
au par. 1(2) une « corporation agricole familiale » 
comme une « [corporation qui, tout au long de 
l’annee d’imposition, reunissait les conditions 
suivantes : [. . .] c) elle exploitait une entreprise 
agricole en Ontario en employant un actionnaire 
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operation of the farm”. Section 1 of the Junior 
Fanner Establishment Act, R.S.O. 1990, c. J.2, 
defines a “family farm” as being “a farm operated 
by a junior farmer and one or more of a spouse of the 
junior farmer and any persons related to the junior 
farmer through blood relationship or adoption”. In 
s. 1(1) of the Fish and Wildlife Conservation Act, 
1997, S.O. 1997, c. 41, a “farmer” is defined as 
“a person whose chief occupation is farming” and 
“who is living upon and tilling his or her own land, 
or land to the possession of which he or she is for 
the time being entitled”. 


While not determinative of the issue, these stat¬ 
utes are relevant to the argument regarding the over¬ 
inclusiveness of the exclusion clause in the LRA in 
that there are ready examples in Ontario’s legisla¬ 
tion which have managed agricultural sectors in a 
more specific manner than in the LRA. 

In addition, it is worth citing the provisions in the 
labour statutes of two provinces which incorporate 
agricultural exemptions. 

In New Brunswick, the Industrial Relations Act, 
R.S.N.B. 1973, c. 1-4, s. 1(5) stipulates that entities 
with four or fewer agricultural employees will not 
be treated as a bargaining unit: 

1(5) For the purposes of this Act, 

(a) a unit, where an employee is employed in agricul¬ 
ture, shall comprise five or more employees; 

In Quebec, s. 21 of the Labour Code, R.S.Q., c. 
C-27, allows a single employee to form a group for 
the purpose of certification but it also states that: 

Persons employed in the operation of a farm shall not 
be deemed to be employees for the purposes of this divi¬ 
sion [Certification of Associations of Employees] unless 
at least three of such persons are ordinarily and continu¬ 
ously so employed. 


ou un membre de sa famille qui s’occupait reelle- 
ment de l’exploitation de la ferme ». La Loi sur 
les prets aux jeunes agriculteurs, L.R.O. 1990, ch. 
J.2, art. 1, definit l’expression « exploitation agri¬ 
cole familiale » comme une « [exploitation agri¬ 
cole que gerent un jeune agriculteur ainsi qu’une 
ou plusieurs des personnes suivantes, a savoir son 
conjoint et des personnes qui sont liees a lui par 
les liens du sang ou de 1’adoption ». Le paragra- 
phe 1(1) de la Loi de 1997 sur la protection du 
poisson et de la fa une. L.O. 1997, ch. 41, definit 
Lexpression « exploitant agricole » comme une 
« [pjersonne dont l’activite principale est 1’agri¬ 
culture » et qui « vit sur sa propre terre qu’elle 
cultive ou sur une terre qu’elle cultive et est en 
droit d’avoir en sa possession a l’epoque conside- 
ree ». 

Meme si elles ne sont pas determinates, ces lois 
sont pertinentes dans 1’ argument relatif a la portee 
trop large de la clause d’exclusion de la LRT en 
ce qu’il existe dans la legislation de 1’Ontario des 
exemples manifestes de dispositions qui traitent les 
secteurs agricoles d’une fagon plus precise que dans 
la LRT. 

II y a aussi lieu de citer les dispositions de lois 
sur les relations de travail de deux provinces qui 
prevoient des exceptions de nature agricole. 

Au Nouveau-Brunswick, la Loi sur les relations 
industrielles. L.R.N.-B. 1973, ch. 1-4, prevoit au par. 
1(5) que les entries de quatre employes agricoles ou 
moins ne sont pas considerees comme des unites de 
negotiation : 

1(5) Aux fins de la presente loi, 

a) une unite, dont un salarie est employe dans 1’agri¬ 
culture, doit etre composee de cinq salaries ou plus; 

Au Quebec, l’art. 21 du Code du travail, L.R.Q., 
ch. C-27, permet a un seul salarie de former un 
groupe aux fins de 1’accreditation, mais stipule 
aussi : 

Les personnes employees a l’exploitation d’une ferme 
ne sont pas reputees etre des salaries aux fins de la pre¬ 
sente section, a moins qu’elles n’y soient ordinairement 
et continuellement employees au nombre minimal de 
trois. 
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An important point is made clear in the statutes 
mentioned in the above paragraphs: a family farm, 
be it in the form of a corporation or not, requires 
a farmer on the farm. As stated by Dickson J. in 
Rathwell v. Rathwell, [1978] 2 S.C.R. 436, at p. 
461, when making reference to a family farming 
operation, that the owners “worked on and operated 
all of the land as one farm, a family farm”. At p. 
457, he stated: 

I do not know what term one might properly apply to the 
Rathwell properties — “family farm”, or “farming busi¬ 
ness”, and with all respect to those of a contrary view, I 
do not think it matters. In one sense, it was a family farm, 
in another a business, in another it was a way of life. The 
property was all operated as one family unit by Mr. and 
Mrs. Rathwell working together. 


It is clear that not all rural families own “family 
farms”. The breadwinners in these families are 
often employed in agriculture. Their Charter rights 
do not differ from those of other members of the 
community. 

(c) Deleterious and Salutary Effects 

At this stage, the words of Cory and Iacobucci JJ. 
in Delisle, supra, at para. 148, are apt: 

Having found that the impugned para, (e) of the defi¬ 
nition of “employee” in s. 2 of the PSSRA does not mini¬ 
mally impair the appellant’s freedom of association, it is 
not necessary to consider the proportionality between the 
importance of the objective and the deleterious effects 
of the measure, or between the deleterious and salutary 
effects. We would note, though, that it is unlikely that 
the provision would be found proportionate at this stage 
of the inquiry. The exclusion of RCMP members from 
the PSSRA ’s basic associational protections has few, if 
any, demonstrable salutary effects which could not be 
achieved by a lesser exclusion. Its negative effects, on 
both a symbolic level and a practical level, are severe and 
cut to the core of the Charter ’s s. 2(d) protection. 


Les lois mentionnees ci-dessus font ressortir un 
principe important : la ferme familiale, qu’elle 
revete ou non la forme d’une societe commer- 
ciale, exige la presence d’un agriculteur a la ferme. 
Comme le dit le juge Dickson dans Rathwell c. 
Rathwell, [1978] 2 R.C.S. 436, p. 461, en parlant 
d’une exploitation agricole familiale, les proprie- 
taires « ont exploite toutes les terres comme s’il 
s’agissait d’une seule ferme, une ferme familiale ». 
A la p. 457, il dit : 

Je ne sais pas comment on peut decrire convenable- 
ment les biens des Rathwell : « ferme familiale », 

« entreprise agricole »? Avec egards pour les tenants 
de T opinion contraire, j’estime que cela importe 
peu. Dans un sens, c’etait une ferme familiale; dans 
un autre, une entreprise; c’etait aussi un mode de vie. 
La propriete etait entierement exploitee comme une 
unite familiale par M. et M me Rathwell qui travaillaient 
ensemble. 

II est evident que les families rurales ne sont pas 
toutes proprietaries de « fermes familiales ». Les 
soutiens de ces families travaillent souvent comme 
employes dans Tagriculture. Leurs droits en vertu 
de la Charte ne sont pas differents de ceux des 
autres membres de la collectivite. 

c) Les effets prejudiciables et les effets benefi- 
ques 

Sur ce point, je souscris aux observations suivan- 
tes des juges Cory et Iacobucci dans Delisle, par. 
148 : 

Puisque nous avons conclu que l’al. e) conteste de 
la definition de « fonctionnaire » figurant a Part. 2 de 
la LRTFP ne porte pas atteinte de facon minimale a la 
liberte d’association de l’appelant, il n’est pas necessaire 
d’etudier la proportionnalite entre Timportance de l’ob- 
jectif et les effets prejudiciables de la mesure, ou encore 
entre ses effets prejudiciables et ses effets benefiques. 
Nous tenons cependant a faire remarquer que la dispo¬ 
sition ne serait probablement pas jugee proportionnelle a 
cette etape de l’examen. L’exclusion des membres de la 
GRC de l’application des protections fondamentales en 
matiere d’association que confere la LRTFP a peu ou n’a 
pas d’effets benefiques demontrables qui ne pourraient 
pas exister au moyen d’une exclusion moins draconienne. 
Ses effets negatifs, tant sur le plan symbolique que sur le 
plan concret, sont graves et touchent au coeur meme de la 
protection conferee par l’al. 2d) de la Charte. 
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III. Conclusion 

I agree that the impugned provision in the LRA 
should be struck down to the extent of its inconsist¬ 
ency with the Charter with the proviso that I agree 
with my colleague that the Ontario government be 
given leeway for 18 months for the enactment of a 
constitutionally compliant replacement. 

I would answer the constitutional questions as 
follows: 

1. Does s. 80 of the Labour Relations and Employment 
Statute Law Amendment Act, 1995, S.O. 1995, c. 1, 
limit the right of agricultural workers 

(a) to freedom of association guaranteed by s. 
2(d) of the Canadian Charter of Rights and 
Freedoms', or 

Yes. 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as 
guaranteed by s. 15 of the Charter ? 

In view of the answer above there is no need to 
answer this question. 

2. Does s. 3(b) of the Labour Relations Act, 1995, S.O. 
1995, c. 1, Sched. A, limit the right of agricultural 
workers 

(a) to freedom of association guaranteed by s. 2(d) 
of the Charter, or 

Yes. 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as 
guaranteed by s. 15 of the Charter ? 

In view of the answer above there is no need to 
answer this question. 

3. If the answer to any part of questions 1 or 2 is in the 
affirmative, is the limitation nevertheless justified 
under s. 1 of the Charter ? 


III. Conclusion 

Je conclus qu’il y a lieu d’invalider la disposition 
attaquee de la LRT dans la mesure de son incompa- 
tibilite avec la Charte, en convenant toutefois avec 
mon collegue d’accorder au gouvernement de 1’On¬ 
tario un delai de 18 mois pour proceder a 1’adoption 
de nouvelles dispositions conformes sur le plan 
constitutionnel. 

Je repondrais aux questions constitutionnelles de 
la maniere suivante : 

1. L’article 80 de la Loi de 1995 modifiant cles lois en 
ce qui concerne les relations de travail et I’emploi, 
L.O. 1995, ch. 1, limite-t-il le droit des travailleurs 
agricoles 

a) a la liberte dissociation garantie par l’al. 2d) 
de la Charte canadienne des droits et libertes, 
ou 

Oui. 

b) a l’egalite devant la loi et dans l’application 
de la loi ainsi qu’au meme benefice de la loi, 
independamment de toute discrimination, que 
garantit l’art. 15 de la Charte ? 

Vu la reponse precedente, il est inutile de repondre 
a cette question. 

2. L’alinea 3b) de la Loi de 1995 sur les relations de 
travail, L.O. 1995, ch. 1, annexe A, limite-t-il le 
droit des travailleurs agricoles 

a) a la liberte dissociation garantie par l’al. 2d) 
de la Charte, ou 

Oui. 

b) a l’egalite devant la loi et dans l’application 
de la loi ainsi qu’au meme benefice de la loi, 
independamment de toute discrimination, que 
garantit l’art. 15 de la Charte ? 

Vu la reponse precedente, il est inutile de repondre 
a cette question. 

3. Si la reponse a l’un ou l’autre des volets de la pre¬ 
miere ou deuxieme question est affirmative, la limite 
est-elle neanmoins justifiee au sens de l’article pre¬ 
mier de la Charte ? 


No. 


Non. 
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The following are the reasons delivered by 

Major J. (dissenting) — In spite of the benefit 
of the reasons of Justices L’Heureux-Dube and 
Bastarache, I am unable, principally for the reasons 
of Sharpe J. (as he then was) in the Ontario Court 
(General Division), to agree with their disposition 
of this appeal. In my view, neither s. 2(d) nor s. 15 
of the Canadian Charter of Rights and Freedoms is 
infringed and I would dismiss the appeal. 

I. Section 2(d) 

As identified by Bastarache J., at para. 13, in 
order to establish a violation of s. 2(d). the appel¬ 
lants must demonstrate that the impugned legisla¬ 
tion has, either in purpose or effect, infringed activi¬ 
ties protected by s. 2(d). The appellants did not 
discharge this burden. 

A. Purpose of the Exclusion 

I agree with Bastarache J.’s analysis and conclu¬ 
sion (at para. 32) with regard to the appellants’ fail¬ 
ure to establish the unconstitutionality of the pur¬ 
pose of the Labour Relations Act, 1995, S.O. 1995, 
c. 1, Sched. A (“L/64”). 

B. Effect of the Exclusion 

In Delisle v. Canada (Deputy Attorney Gener¬ 
al), [1999] 2 S.C.R. 989, the majority held (at 
para. 33): 

On the whole, the fundamental freedoms protected by 
s. 2 of the Charter do not impose a positive obligation of 
protection or inclusion on Parliament or the government, 
except perhaps in exceptional circumstances which are 
not at issue in the instant case. 

At paras. 24-26, Bastarache J. has articulated 
three factors to be considered in determining 
whether such “exceptional circumstances” exist 
in a particular case, such that a positive obligation 
is imposed on the state by s. 2(d). I respectfully 
disagree with his conclusion that a consideration 
of these factors in the present case leads to a find¬ 
ing of a s. 2(d) violation. Specifically, a considera¬ 
tion of the third factor leads to the opposite conclu¬ 
sion on the facts of this case. The third factor is 


Version francaise des motifs rendus par 

Le juge Major (dissident) — J’ai pris connais- 
sance des motifs des juges L’Heureux-Dube et 
Bastarache, mais je ne peux souscrire au dispositif 
qu’ils proposent en T espece. Pour essentiellement les 
memes raisons que le juge Sharpe de la Cour de 
1’ Ontario (Division generale) (maintenant de la Cour 
d ’ appel de 1 ’ Ontario), j ’ estime qu’ il n ’ est porte atteinte 
ni a Tal. 2d) ni a Part. 15 de la Charte canadienne 
des droits et libertes. Je rejetterais done le pourvoi. 


Comme l’indique le juge Bastarache au par. zuv 
13, pour etablir 1’atteinte a Tal. 2d), les appelants 
doivent demontrer que les dispositions contestees, 
par leur objet ou leur effet, entravent des activites 
protegees par Tal. 2d). Les appelants ne se sont pas 
acquittes de cette charge. 


210 

Je suis d’accord avec Tanalyse et la conclusion 
du juge Bastarache (au par. 32) que les appelants 
n’ont pas reussi a etablir l’inconstitutionnalite de 
Tobjet vise par la Loi de 1995 sur les relations de 
travail, L.O. 1995, ch. 1, annexe A (« LRT »). 


Dans Delisle c. Canada (Sous-procureur gene¬ 
ral), [1999] 2 R.C.S. 989, notre Cour, a la majorite, 
tire la conclusion suivante (au par. 33) : 

En definitive, les libertes fondamentales protegees par 
Tart. 2 de la Charte n’imposent pas d’obligation positive 
de protection ou d’inclusion au Parlement ou au gouver- 
nement, sauf peut-etre dans des circonstances exception- 
nelles qui ne sont pas invoquees en l’espece. 

Le juge Bastarache enonce trois facteurs a consi- 
derer pour determiner s’il existe, dans une instance 
particuliere, des « circonstances exceptionnelles » 
telles que Tal. 2d) impose une obligation positive a 
TEtat (par. 24-26). Je ne peux souscrire a sa conclu¬ 
sion que l’examen de ces facteurs mene en Tespece 
a la constatation d’une violation de Tal. 2d). Plus 
precisement, l’analyse du troisieme facteur mene a 
la conclusion opposee vu les faits en l’espece. Ce 
troisieme facteur consiste a determiner « si TEtat 


I. L’aline a 2d) 


A. Objet de Vexclusion 


B. Effet de Vexclusion 
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“whether the state can truly be held accountable for 
any inability to exercise a fundamental freedom” 
(para. 26). As noted by Bastarache J. at para. 23, 
in Haig v. Canada, [1993] 2 S.C.R. 995, even if the 
appellant had been unable to express his views on 
Quebec secession, this inability was not caused by 
his exclusion by the state from the national refer¬ 
endum. Thus, the third factor essentially compels 
an examination of the causal role of the state in 
the appellants’ inability to exercise the fundamen¬ 
tal freedom. In order for the state to “truly be held 
accountable”, the appellants must be able to demon¬ 
strate by direct evidence or inference that the state 
is causally responsible for his inability to exercise a 
fundamental freedom, in that the state “substantially 
orchestrates, encourages or sustains the violation of 
fundamental freedoms” (para. 26). 

As recognized by Bastarache J. at para. 42, work¬ 
ers faced significant difficulties organizing prior to 
the enactment of the LRA. In light of this historic 
difficulty, I am unable to agree with the following 
conclusion of Bastarache J. (at para. 45): 

In this context, the effect of s. 3(b) of the LRA is not 
simply to perpetuate an existing inability to organize, but 
to exert the precise chilling effect I declined to recognize 
in Delisle. 

In my opinion, the appellants have failed to 
establish that the state is causally responsible for the 
inability of agriculture workers to exercise a funda¬ 
mental freedom. I conclude that s. 2(d) does not 
impose a positive obligation of protection or inclu¬ 
sion on the state in this case. As a result, the effect 
of the impugned legislation does not infringe agri¬ 
culture workers’ freedom of association. 

II. Section 15 

I adopt the following conclusion of Sharpe J. in 
this case ((1997), 155 D.L.R. (4th) 193, at pp. 216- 
17): 

However, with reference to identifying personal charac¬ 
teristics, the evidence before me indicates that agricul¬ 
tural workers are a disparate and heterogenous group. 
There is nothing in the evidence to indicate that they are 
identified as a group by any personal trait or character¬ 
istic other than that they work in the agricultural sector. 
The evidence indicates that farm owners and operators 


peut vraiment etre tenu responsable de toute inca¬ 
pacity d’exercer une liberie fondamentale » (par. 
26). Le juge Bastarache note, au par. 23, que dans 
Haig c. Canada, [1993] 2 R.C.S. 995, meme si l’ap- 
pelant avait ete dans 1’impossibility d’exprimer ses 
opinions sur la secession du Quebec, cette incapa¬ 
city ne resultait pas de son exclusion du referendum 
national. Ainsi le troisieme facteur exige essentiel- 
lement l’examen du role de l’Etat dans la cause 
de l’incapacite de l’appelant d’exercer une liberie 
fondamentale. Pour que l’Etat soit « vraiment [. . .] 
tenu responsable », 1’appelant doit pouvoir etablir, 
directement ou par inference, que l’Etat est la cause 
de son incapacity d’exercer une liberie fondamen¬ 
tale, en ce sens que l’Etat « orchestre, encourage 
ou tolere d’une maniere substantielle la violation de 
liberies fondamentales » (par. 26). 

Comme le reconnait le juge Bastarache, au par. 
42, les travailleurs faisaient face a d’importantes 
difficultes a se syndiquer avant 1’adoption de la LRT. 
Vu ces difficultes historiques, je ne peux etre d’ac¬ 
cord avec sa conclusion au par. 45 : 

Dans ce contexte, l’al. 3b) de la LRT n’a pas seulement 
pour effet de perpetuer une incapacity existante de s’or- 
ganiser, mais de creer precisement 1’effet paralysant que 
j’ai refuse de reconnaitre dans Delisle. 

A mon avis, les appelants n’ont pas reussi a 
etablir que l'Etat est la cause de l’incapacite des 
travailleurs agricoles d’exercer une liberte fonda¬ 
mentale. Je conclus que l’al. 2d) n’impose pas 
en l’espece d’obligation positive de protection ou 
d’inclusion a l'Etat. Par consequent. Teffet de la 
disposition contestee ne porte pas atteinte a la liberte 
d’association des travailleurs agricoles. 

II. L’article 15 

J’adopte la conclusion suivante du juge Sharpe 
en l’espece ((1997), 155 D.L.R. (4th) 193, p. 216- 
217) : 

[TRADUCTION] Cependant, en ce qui concerne la deter¬ 
mination des caracteristiques personnelles, la preuve 
soumise montre que les travailleurs agricoles forment 
un groupe disparate et heterogene. Rien dans la preuve 
n’indique qu’ils s’identifient comme groupe du fait d’une 
caracteristique ou d’un trait personnel, hormis le fait de 
travailler dans le secteur agricole. La preuve indique que 
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also suffer from low wages, and that many have low 
education levels. The low status and prestige of farm 
workers is similar to that of other manual labourers. In 
my view, the evidence shows that the legislative decision 
to exclude agricultural workers from the collective bar¬ 
gaining regime does not reflect stereotypical assumptions 
about the personal characteristics of agricultural workers, 
either individually or as a class. Rather, it is based upon 
the policy-maker’s perception of the characteristics and 
circumstances of the agricultural industry. The effects of 
the legislative exclusion impact the diverse group of indi¬ 
viduals who work in that sector of the economy and who 
are not otherwise identifiable as a group. 


While a sub-group of temporary seasonal workers 
brought to Ontario pursuant to a highly structured fed¬ 
eral program may be identifiable by race and the status of 
non-citizen, I fail to see how their situation advances the 
applicants’ case. These seasonal foreign workers were 
not covered by ALRA, they are not subject to LRA, and 
they would not gain the right to be members of a union or 
enjoy the right to engage in collective bargaining if this 
application were successful. 

In light of this factual record, in the end, the appli¬ 
cants’ case must turn on whether the economic disadvan¬ 
tage of a group of workers, identified as a group only by 
the fact that they work in a particular sector of the econ¬ 
omy, constitutes an analogous ground within the meaning 
of s. 15(1). I hardly need state that the wisdom, or lack 
thereof, from the perspective of labour relations policy, of 
the decision to exclude agricultural workers from collec¬ 
tive bargaining has no bearing on this question. 

In my view, the disadvantaged position occupied by 
agricultural workers is not sufficient to constitute the 
legislative classification “agricultural workers” as an 
analogous ground for the purposes of s. 15. Economic 
disadvantage is often the product of discrimination on 
an analogous ground, and hence serves as a marker that 
may indicate the presence of such discrimination. There 
are, however, many causes of economic disadvantage 
that do not attract the scrutiny of s. 15, and a showing of 
economic disadvantage does not, by itself, establish dis¬ 
crimination on an analogous ground within the meaning 
of s. 15. In my view, the absence of evidence of any traits 
or characteristics analogous to those enumerated in s. 15 
which serve to identify those who make up the group of 
agricultural workers is fatal to their s. 15 claim. 


les proprietaires ou les exploitants agricoles ont egale- 
ment de faibles revenus et que beaucoup ont un niveau 
d’instruction peu eleve. La faible reconnaissance profes- 
sionnelle et sociale dont jouissent les travailleurs agrico¬ 
les s’apparente a celle d’autres travailleurs manuels. A 
mon avis, la preuve montre que la decision du legislates 
d’exclure les travailleurs agricoles du regime de negotia¬ 
tion collective n’est pas le fruit d’idees preconijues con- 
cernant les caracteristiques personnelles des travailleurs 
agricoles, individuellement ou comme categorie de per- 
sonnes. Elle est plutot attribuable a la perception, chez 
les responsables des orientations politiques, des caracte¬ 
ristiques et des circonstances propres au secteur agricole. 
La disposition portant exclusion a des repercussions sur 
le groupe varie des personnes qui travaillent dans ce sec¬ 
teur de l’economie et qui ne peuvent pas s’identifier par 
ailleurs comme formant un groupe. 

Meme si un sous-groupe de travailleurs saisonniers 
venant travailler en Ontario en application d’un pro¬ 
gramme federal tres structure peut se caracteriser par 
la race et T absence de citoyennete, je ne vois pas en 
quoi leur situation etaye la these des demandeurs. Les 
travailleurs etrangers saisonniers n’etaient pas vises par 
la LRTA, ils ne sont pas assujettis a la LRT et ils n’ob- 
tiendraient pas le droit de se syndiquer ou de negocier 
collectivement, si les demandeurs avaient gain de cause. 

Compte tenu de ces faits, la cause des demandeurs 
depend en fin de compte de savoir si le desavantage eco- 
nomique dont souffre un groupe de travailleurs, consi- 
dere comme un groupe du seul fait qu’ils travaillent dans 
un secteur particulier de l’economie, constitue un motif 
analogue a ceux enumeres au par. 15(1). II va sans dire 
que la sagesse, ou non, sur le plan des politiques de rela¬ 
tions du travail, de la decision d’exclure les travailleurs 
agricoles du regime de negotiation collective n’est pas 
pertinente a cet egard. 

A mon avis, la situation desavantageuse des tra¬ 
vailleurs agricoles ne suffit pas pour faire de la designa¬ 
tion dans la loi de la categorie des “travailleurs agricole” 
un motif analogue aux fins de l’application de l’art. 
15. Le desavantage economique resulte souvent d’une 
discrimination fondee sur un motif analogue, de sorte 
qu’il peut s’agir d’un indice de l’existence d’une telle 
discrimination. Cependant, le desavantage economique 
peut avoir de nombreuses causes qui ne justifient pas un 
examen en fonction de l’art. 15, et la preuve d’un desa¬ 
vantage economique n’etablit pas en soi la discrimination 
fondee sur un motif analogue au sens de Tart. 15. Selon 
moi, l’absence de preuve de caracteristiques ou traits ana¬ 
logues a ceux enumeres a l’art. 15 permettant de determi¬ 
ner la composition du groupe des travailleurs agricoles, 
est fatale a la revendication fondee sur l’art. 15. 
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III. Conclusion 

I would dismiss the appeal. I would answer the 
constitutional questions as follows: 

1. Does s. 80 of the Labour Relations and Employment 
Statute Law Amendment Act, 1995, S.O. 1995, c. 1, 
limit the right of agricultural workers 

(a) to freedom of association guaranteed by s. 2(d) 
of the Canadian Charter of Rights and Freedoms', 
or 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as guaran¬ 
teed by s. 15 of the Charter ? 

No. 

2. Does s. 3(b) of the Labour Relations Act, 1995, S.O. 
1995, c. 1, Sched. A, limit the right of agricultural 
workers 

(a) to freedom of association guaranteed by s. 2(d) 
of the Charter, or 

(b) to equality before and under the law and equal 
benefit of the law without discrimination as guaran¬ 
teed by s. 15 of the Charter ? 

No. 

3. If the answer to any part of questions 1 or 2 is in the 
affirmative, is the limitation nevertheless justified 
under s. 1 of the Charter? 

In view of the answers to questions 1 and 2 there is 
no need to answer this question. 

Appeal allowed with costs, Major J. dissenting. 

Solicitors for the appellants: Paliare Roland 
Rosenberg Rothstein, Toronto. 

Solicitor for the respondent the Attorney General 
for Ontario: The Attorney General for Ontario, 
Toronto. 

Solicitors for the respondent Fleming Chicks: 
Fasken Martineau DuMoulin, Toronto. 


III. Conclusion 

Je suis d’avis de rejeter le pourvoi. Je repondrais 
aux questions constitutionnelles de la maniere sui- 
vante : 

1. L’article 80 de la Loi de 1995 modifiant des lois en 
ce qui concerne les relations de travail et I’emploi, 
L.O. 1995, ch. 1, limite-t-il le droit des travailleurs 
agricoles 

a) a la liberte dissociation garantie par l’al. 2d) de 
la Charte canadienne des droits et libertes, ou 

b) a l’egalite devant la loi et dans l’application de la 
loi ainsi qu’au meme benefice de la loi, independam- 
ment de toute discrimination, que garantit l’art. 15 de 
la Charte! 

Non. 

2. L’alinea 3b) de la Loi de 1995 sur les relations de 
travail, L.O. 1995, ch. 1, annexe A, limite-t-il le 
droit des travailleurs agricoles 

a) a la liberte dissociation garantie par l’al. 2d) de 
la Charte, ou 

b) a l’egalite devant la loi et dans l’application de 
la loi ainsi qu’au meme benefice de la loi, indepen- 
damment de toute discrimination, que garantit l’art. 
15 de la Charte ? 

Non. 

3. Si la reponse a l’un ou l’autre des volets de la pre¬ 
miere ou deuxieme question est affirmative, la limite 
est-elle neanmoins justifiee au sens de l’article pre¬ 
mier de la Charte ? 

Compte tenu des reponses donnees aux questions 1 
et 2, il n’y a pas lieu de repondre a cette question. 

Pourvoi accueilli avec depens, le juge Major est 
dissident. 
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ment — Remedy — Damages — Claim brought against 
statutory board seeking Charter damages for breach¬ 
ing right to freedom of expression — Board applying 
to strike claim on basis of immunity clause — Whether 
claim for Charter damages should be struck out because 
it discloses no cause of action — Whether immunity 
clause is constitutionally inapplicable or inoperable to 
the extent that it bars claim against board for Charter 
damages — Whether constitutional question should be 
decided at this stage of proceedings — Canadian Char¬ 
ter of Rights and Freedoms, s. 24( 1) — Energy Resources 
Conservation Act, R.S.A. 2000, c. E-10, s. 43. 


The Alberta Energy Regulator (“Board”) is a statu¬ 
tory, independent, quasi-judicial body responsible for 
regulating Alberta’s energy resource and utility sectors. 
E claims that the Board breached her right to freedom 
of expression under s. 2(b) of the Canadian Charter of 
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Cromwell, Moldaver, Karakatsanis, Wagner, Gascon, 
Cote et Brown. 

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA 

Droit constitutionnel — Charte des droits — Applica¬ 
tion — Reparation — Dommages-interets — Demande de 
dommages-interets presentee en vertu de la Charte contre 
un office cree par la loi pour violation du droit a la li¬ 
berty d’expression — Office sollicitant la radiation de la 
demande sur la base d’une disposition d’immunite — Y 
a-t-il lieu de radier la demande de dommages-interets 
fondee sur la Charte parce qu ’elle ne revele aucune cause 
d’action? — La disposition d’immunite est-elle inappli¬ 
cable ou inoperante du point de vue constitutionnel en ce 
qu’elle fait obstacle a une demande de dommages-interets 
presentee contre l’office en vertu de la Charte? — Y a-t-il 
lieu de trancher la question constitutionnelle a ce stade 
de Vinstance? — Charte canadienne des droits et libertes, 
art. 24( 1) — Energy Resources Conservation Act, R.S.A. 
2000, c. E-10, art. 43. 

L’Alberta Energy Regulator (« Office ») est un or- 
ganisme quasi judiciaire independant cree par la loi 
qui a pour mission de reglementer les secteurs des res- 
sources energetiques et des services publics. E soutient 
que TOffice a viole le droit a la liberte d’expression que 
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Rights and Freedoms by punishing her for publicly criti¬ 
cizing the Board and by preventing her, for a period of 
16 months, from speaking to key offices within it. E 
brought a claim against the Board for damages as an “ap¬ 
propriate and just” remedy under s. 24(1) of the Charter 
for that alleged breach. The Board applied to strike this 
claim on the basis, among others, that it is protected by 
an immunity clause — i.e., s. 43 of the Energy Resources 
Conservation Act — which precludes all claims in rela¬ 
tion to the Board’s actions purportedly done pursuant to 
the legislation which the Board administers. Both the 
Alberta Court of Queen’s Bench and the Court of Ap¬ 
peal found that the immunity clause on its face bars E’s 
claim for Charter damages and concluded therefore that 
it should be struck out. On appeal to this Court, E refor¬ 
mulated her claim to add a challenge to the constitutional 
validity of s. 43. 

Held (McLachlin C.J. and Moldaver, Cote and 
Brown JJ. dissenting): The appeal should be dismissed. 

1. Per Cromwell J. (with Karakatsanis, Wagner and 
Gascon JJ.): The claim for Charter damages should 
be struck out and the appeal should be dismissed. It is 
plain and obvious that s. 43 on its face bars E’s claim 
for Charter damages. However, because Charter dam¬ 
ages could never be an appropriate and just remedy for 
Charter breaches by the Board, s. 43 does not limit the 
availability of such a remedy under the Charter and the 
provision cannot be unconstitutional. 


2. Per Abella J.: E’s claim for Charter damages should 
be struck and the appeal dismissed. E did not seek to 
challenge the constitutionality of s. 43 in the prior pro¬ 
ceedings. In the absence of proper notice and a full 
evidentiary record, this Court should not entertain the 
constitutional argument. This leaves the constitutionality 
of s. 43 intact. It is therefore plain and obvious that s. 43, 
an unqualified immunity clause, bars E’s claim. While it 
is likely that Charter damages would not be an appropri¬ 
ate and just remedy against this Board, a prior determi¬ 
nation of the constitutionality of the immunity clause is 
required. 


3. Per McLachlin C.J. and Moldaver and Brown JJ. (with 
Cote J.): The application to strike E’s claim must fail and 


lui garantit l’al. 2b) de la Charte canadienne des droits 
et libertes en la punissant pour avoir critique publique- 
ment 1’Office et en l’empechant pendant 16 mois de 
s’adresser a ses bureaux cles. E a reclame a l’Office pour 
cette violation des dommages-interets en guise de repa¬ 
ration « convenable et juste » en vertu du par. 24(1) de la 
Charte. L’Office a sollicite la radiation de cette demande 
au motif notamment qu’il est protege par une disposition 
d’immunite, soit l’art. 43 de Y Energy Resources Conser¬ 
vation Act, qui empeche l’exercice de tout recours pour 
des actes que l’Office aurait accomplis en conformite 
avec la loi qu’il applique. La Cour du Banc de la Reine et 
la Cour d’appel de l’Alberta ont toutes deux conclu que 
la disposition d’immunite fait obstacle a premiere vue 
a la demande de dommages-interets presentee par E en 
vertu de la Charte et que cette demande doit done etre ra- 
diee. Dans le present pourvoi, E a reformule sa demande 
pour contester la constitutionnalite de l’art. 43. 

Arret (la juge en chef McLachlin et les juges 
Moldaver, Cote et Brown sont dissidents) : Le pourvoi 
est rejete. 

1. Le juge Cromwell (avec l’accord des juges 
Karakatsanis, Wagner et Gascon) : II y a lieu de radier 
la demande de dommages-interets fondee sur la Charte 
et de rejeter le pourvoi. II est evident et manifeste que 
l’art. 43 fait obstacle a premiere vue a la demande de 
dommages-interets presentee par E en vertu de la Charte. 
Toutefois, comme 1’octroi de dommages-interets en vertu 
de la Charte ne peut jamais constituer une reparation 
convenable et juste pour les violations de la Charte com- 
mises par l’Office, l’art. 43 ne limite pas la possibilite 
d’obtenir pareille reparation au titre de la Charte et la 
disposition ne saurait etre inconstitutionnelle. 

2. La juge Abella : II y a lieu de radier la demande de 
dommages-interets presentee par E en vertu de la Charte 
et de rejeter le pourvoi. E n’a pas tente de contester la 
constitutionnalite de l’art. 43 lors des instances an- 
terieures. A defaut d’un avis en bonne et due forme et 
d’un dossier de preuve complet, la Cour ne devrait pas 
connaitre de 1’argument constitutionnel. La constitution¬ 
nalite de l’art. 43 demeure done intacte. Par consequent, 
il est evident et manifeste que Part. 43, une disposition 
d’immunite categorique, fait obstacle a la demande de 
E. Bien que l’octroi de dommages-interets en vertu de 
la Charte ne constitue probablement pas une repara¬ 
tion convenable et juste a l’encontre de l’Office, il faut 
d’abord statuer sur la constitutionnalite de la disposition 
d’immunite. 

3. La juge en chef McLachlin et les juges Moldaver et 
Brown (avec l’accord de la juge Cote): Il y a lieu de rejeter 
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the appeal must be allowed. It is not plain and obvious 
that Charier damages could not be an appropriate and 
just remedy in the circumstances of E’s claim against 
the Board. Nor is it plain and obvious that, on its face, 
s. 43 bars E’s claim for Charter damages. As a result, 
it is not necessary to consider s. 43’s constitutionality at 
this stage of the proceedings. 


Per Cromwell, Karakatsanis, Wagner and Gascon JJ.: 
It is plain and obvious that s. 43 of the Energy Resources 
Conservation Act on its face bars E’s claim for Charter 
damages. This conclusion is common ground between 
the parties. The only issue for decision then is whether E 
successfully challenged the constitutionality of s. 43. In 
this case, having had more than ample opportunity to do 
so, E has failed to discharge her burden of showing that 
the law is unconstitutional. It follows that the immunity 
clause must be applied, and E’s claim for Charter dam¬ 
ages struck out. 


Charter damages may vindicate Charter rights, pro¬ 
vide compensation and deter future violations. But 
awarding damages may also inhibit effective govern¬ 
ment, and remedies other than damages may provide 
substantial redress without having a broader adverse im¬ 
pact. Section 24(1) of the Charter confers on the courts 
a broad remedial authority. But this does not mean that 
Charter breaches should always, or even routinely, be 
remedied by damages. The leading case about when 
Charter damages are an appropriate and just remedy is 
Vancouver (City) v. Ward, 2010 SCC 27, [2010] 2 S.C.R. 
28. If damages would further one or more of the objec¬ 
tives of compensation, vindication and deterrence, it is 
open to the state to raise countervailing factors to estab¬ 
lish that damages are not an appropriate and just remedy. 
In the present case, when such countervailing factors are 
considered collectively, they negate the appropriateness 
of an otherwise functionally justified award of Charter 
damages against the Board. 


First, there is an alternative and more effective rem¬ 
edy for Charter breaches by the Board. Judicial review 


la requete en radiation de la demande de E et d’accueillir 
le pourvoi. II n’est pas evident et manifeste que l’octroi de 
dommages-interets en vertu de la Charte ne peut pas con- 
stituer une reparation convenable et juste dans le cas de la 
demande de E visant l’Office. II n’est pas non plus evident 
et manifeste qu’a premiere vue, l’art. 43 fait obstacle a la 
demande de dommages-interets presentee par E en vertu 
de la Charte. II n’est done pas necessaire de statuer sur la 
constitutionnalite de l’art. 43 a ce stade de l’instance. 

Les juges Cromwell, Karakatsanis, Wagner et 
Gascon : II est evident et manifeste que l’art. 43 de VEn¬ 
ergy Resources Conservation Act fait obstacle a premiere 
vue a la demande de dommages-interets presentee par E 
en vertu de la Charte. Les parties s’entendent sur cette 
conclusion. II ne reste done qu’une seule question a tran- 
cher : E a-t-elle conteste avec succes la constitutionnalite 
de l’art. 43? En l’espece, meme si elle a eu amplement 
1’occasion de le faire, E ne s’est pas acquittee de son far- 
deau de demontrer que la loi est inconstitutionnelle. Par 
consequent, il faut appliquer la disposition d’immunite et 
radier la demande de dommages-interets presentee par E 
en vertu de la Charte. 

L’octroi de dommages-interets en vertu de la Charte 
peut defendre des droits garantis par la Charte, fournir 
une indemnite et dissuader de nouvelles violations. Ce- 
pendant, T octroi de dommages-interets peut egalement 
gener l’efficacite du gouvernement, et des reparations 
autres que les dommages-interets peuvent offrir un re- 
dressement important sans avoir un effet prejudicia- 
ble general. Le paragraphe 24(1) de la Charte confere 
aux tribunaux un vaste pouvoir de reparation. Toute- 
fois, cela ne veut pas dire qu’il convient toujours, ou 
meme couramment, de remedier a des violations de la 
Charte en accordant des dommages-interets. L’arret de 
principe quant aux circonstances dans lesquelles des 
dommages-interets accordes en vertu de la Charte consti¬ 
tuent une reparation convenable et juste est Vancouver 
(Ville) c. Ward, 2010 CSC 27, [2010] 2 R.C.S. 28. Si les 
dommages-interets favoriseraient la realisation d’un ou 
de plusieurs des objectifs d’indemnisation, de defense 
du droit en cause ou de dissuasion, il est loisible a l’Etat 
d’invoquer des facteurs faisant contrepoids pour etablir 
que les dommages-interets ne constituent pas une repara¬ 
tion convenable et juste. En l’espece, quand on examine 
ensemble ces facteurs faisant contrepoids, on constate 
qu’ils rendent inappropriee la condamnation par ailleurs 
justifiee, d’un point de vue fonctionnel, de 1’Office a des 
dommages-interets fondes sur la Charte. 

Premierement, il existe un autre moyen, plus effi- 
cace de suremit, de remedier aux violations de la Charte 


2017 SCC 1 (CanLII) 



6 


ERNST V. ALBERTA ENERGY REGULATOR 


[2017] 1 S.C.R. 


of the Board’s decisions has the potential to provide 
prompt vindication of E’s Charter rights, to provide ef¬ 
fective relief in relation to the Board’s conduct in the fu¬ 
ture, to reduce the extent of any damage flowing from 
the breach, and to provide legal clarity to help prevent 
any future breach of a similar nature. Further, the statu¬ 
tory immunity clause here cannot bar access to judicial 
review. 

Second, good governance concerns are also engaged, 
as granting damages would undermine the effectiveness 
of the Board and inhibit effective governance. Private 
law thresholds and defences may offer guidance about 
when Charter damages may be an appropriate remedy. 
The policy reasons considered capable of negating a 
prima facie duty of care under the private law of negli¬ 
gence have included (i) excessive demands on resources, 
(ii) the potential chilling effect on the behaviour of the 
state actor, and (iii) protection of quasi-judicial decision 
making. The same policy considerations weigh heavily 
here. The Board has the public duty of balancing sev¬ 
eral potentially competing rights, interests and objec¬ 
tives, and balancing public and private interests in the 
execution of its quasi-judicial duties. The jurisprudence 
cautions against attempting to segment the functions of 
a quasi-judicial regulatory board such as this one into 
adjudicative and regulatory activity for the purposes of 
considering whether its actions should give rise to li¬ 
ability. And the policy reasons that have led legislatures 
across Canada to enact many statutory immunity clauses, 
like the one in this case, may also inform the analysis 
of countervailing considerations relating to good gov¬ 
ernance. Overall, opening the Board to damages claims 
could deplete the Board’s resources, distract it from its 
statutory duties, potentially have a chilling effect on its 
decision making, compromise its impartiality, and open 
up new and undesirable modes of collateral attack on its 
decisions. 


Finally, to determine the appropriateness of Charter 
damages against this type of board on a case-by-case 
basis in a highly factual and contextual manner would 
largely undermine the purposes served by an immunity. 
Not every bare allegation claiming Charter damages 
must proceed to an individualized, case-by-case con¬ 
sideration on its particular merits. Immunity is easily 


commises par l’Office. Le controle judiciaire des de¬ 
cisions de T Office permet de defendre rapidement les 
droits conferes a E par la Charte, d’obtenir un redres- 
sement concret en ce qui concerne les agissements fu- 
turs de l’Office, de reduire l’ampleur de tout prejudice 
decoulant de la violation et de clarifier le droit pour aider 
a prevenir toute nouvelle violation semblable. De plus, la 
disposition legislative prevoyant une immunite en l’es- 
pece ne peut faire obstacle au controle judiciaire. 

Deuxiemement, les preoccupations relatives au bon 
gouvernement entrent elles aussi en jeu car l’octroi de 
dommages-interets nuirait au bon travail de T Office 
et generait l’efficacite du gouvernement. Les seuils et 
moyens de defense issus du droit prive peuvent aider 
a etablir dans quels cas les dommages-interets fon- 
des sur la Charte constituent peut-etre une reparation 
convenable. Les raisons de politique generate que Ton 
considere susceptibles d’ecarter une obligation de dili¬ 
gence prima facie en droit prive de la negligence com- 
prennent : (i) une ponction indue sur les ressources, 
(ii) l’effet paralysant que cette obligation peut avoir 
sur la conduite de l’acteur etatique et (iii) la protection 
du processus decisionnel quasi judiciaire. Les memes 
considerations de politique generale pesent lourd dans 
la balance en l’espece. L’Office a 1’obligation publique 
de concilier plusieurs droits, interets et objectifs suscep¬ 
tibles de s’opposer ainsi que les interets publics et prives 
dans l’acquittement de ses obligations quasi judiciaires. 
La jurisprudence indique qu’il ne faut pas tenter de frac- 
tionner les fonctions d’un organisme de reglementation 
quasi judiciaire comme celui en Tespece en dissociant 
le role juridictionnel du role de reglementation dans le 
but de decider si ses agissements devraient engager sa 
responsabilite. Et l'analyse des preoccupations relatives 
au bon gouvernement qui font contrepoids peut tenir 
compte egalement des raisons de politique generale qui 
ont amene les legislateurs de partout au pays a adopter 
de nombreuses dispositions legislatives prevoyant une 
immunite comme celle en l’espece. Globalement, expo¬ 
ser T Office a des demandes de dommages-interets risque 
d’accaparer ses ressources et de le detourner des obliga¬ 
tions que lui attribue la loi, ce qui pourrait avoir un effet 
paralysant sur sa prise de decisions, compromettre son 
impartialite et ouvrir la voie a de nouveaux moyens inde¬ 
sirables d’attaquer indirectement ses decisions. 

Enfin, juger au cas par cas du caractere conve¬ 
nable d’une condamnation de ce type d’office a des 
dommages-interets en vertu de la Charte en mettant 
l’accent sur les faits et le contexte minerait grandement 
la raison d’etre de Timmunite. II n’y a pas lieu d’exami- 
ner sur le fond au cas par cas toutes les simples allega¬ 
tions selon lesquelles des dommages-interets doivent etre 
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frustrated where the mere pleading of an allegation of bad 
faith or punitive conduct in a statement of claim can call 
into question a decision-maker’s conduct. Even quali¬ 
fied immunity undermines the decision-maker’s ability to 
act impartially and independently, as the mere threat of 
litigation, achieved by artful pleadings, will require the 
decision-maker to engage with claims brought against 
him or her. 

In view of these countervailing factors. Charter dam¬ 
ages could never be an appropriate and just remedy for 
Charter breaches by the Board. Therefore, s. 43 of the 
Energy Resources Conservation Act does not limit the 
availability of such a remedy under the Charter and the 
provision cannot be unconstitutional. 


Per Abella J.: E is asking this Court to pronounce on 
the constitutional applicability and operability of s. 43, 
an immunity clause in the Energy Resources Conser¬ 
vation Act. This is in essence a challenge to the consti¬ 
tutionality of s. 43. At no stage did E give the required 
formal notice of a constitutional challenge to s. 43. Un¬ 
til she came to this Court, E denied that she was even 
challenging the constitutionality of s. 43. E’s approach 
represents an improper collateral attack on s. 43’s con¬ 
stitutionality. 

All the provinces have statutes that require notice to 
be given to the Attorney General of that province, and 
most require that notice be given to the Attorney General 
of Canada as well, in any proceeding where the consti¬ 
tutionality of a statute is in issue. Notice requirements 
serve a vital purpose. They ensure that courts have a full 
evidentiary record before invalidating legislation and that 
governments are given the fullest opportunity to support 
the validity of legislation. A new constitutional question 
ought not be answered unless the state of the record, the 
fairness to all parties, the importance of having the issue 
resolved, the question’s suitability for decision, and the 
broader interests of the administration of justice demand 
it. The test for whether new issues should be considered 
is a stringent one, and the discretion to hear new issues 
should only be exercised exceptionally and never unless 
there is no prejudice to the parties. 


The threshold for the exceptional exercise of this dis¬ 
cretion is nowhere in sight in this case. First, the pub¬ 
lic interest requires that the fullest and best evidence 


accordes en vertu de la Charte. L’immunity est aisement 
contrecarree lorsqu’il suffit de plaider la mauvaise foi ou 
une conduite punitive dans une declaration pour mettre 
en doute la conduite d’un decideur. Meme une immunity 
restreinte diminue la capacity du decideur d’agir en toute 
impartiality et independance, car la simple menace de 
poursuite proferee a l’aide d’habiles plaidoiries obligera 
le decideur a se defendre contre des reclamations presen¬ 
tees contre lui. 

A la lumiere de ces facteurs faisant contrepoids, l’oc- 
troi de dommages-interets en vertu de la Charte ne peut 
jamais constituer une reparation convenable et juste pour 
les violations de la Charte commises par 1’Office. Ainsi, 
Tart. 43 de T Energy Resources Conservation Act ne li- 
mite pas la possibility d’obtenir une telle reparation au 
sens de la Charte et la disposition ne saurait etre incons- 
titutionnelle. 

La juge Abella : E demande a la Cour de se pronon- 
cer sur Tapplicability et Toperabilite, du point de vue 
constitutionnel, de l’art. 43, une disposition d’immunite 
de VEnergy Resources Conservation Act. Elle conteste 
essentiellement la constitutionnalite de Tart. 43. E n’a 
jamais donne l’avis officiel requis pour contester la 
constitutionnalite de cet article. Jusqu’au moment oil elle 
s’est presentee devant la Cour, E niait carrement qu’elle 
contestait la constitutionnalite de l’art. 43. L’approche 
preconisee par E represente une attaque indirecte irregu- 
liere de la constitutionnalite de l’art. 43. 

On trouve dans toutes les provinces des lois exigeant 
qu’un avis soit donne au procureur general de la province 
concernee et la plupart des provinces exigent qu’un avis 
soit egalement donne au procureur general du Canada 
dans toute instance oil la constitutionnalite d’une loi est 
en cause. L’ obligation de donner avis a un objectif fon- 
damental, en T occurrence celui de faire en sorte que le 
tribunal se prononce sur la validity de la disposition a par- 
tir d’un dossier de preuve complet et que l’Etat ait vrai- 
ment T occasion de soutenir la validity de la disposition. 
On ne doit pas repondre a une nouvelle question consti- 
tutionnelle a moins que la teneur du dossier, requite en- 
vers toutes les parties, T importance que la question soit 
resolue, le fait que la question se prete a une decision et 
les interets de T administration de la justice en general ne 
l’exigent. Le critere applicable pour decider de T oppor¬ 
tunity d’examiner une nouvelle question est strict et le 
pouvoir discretionnaire d’examiner une nouvelle question 
ne devrait etre exerce qu’a titre exceptionnel et jamais a 
moins que les parties n’en subissent pas un prejudice. 

On ne trouve en l’espece pas la moindre allusion au 
seuil qui permettrait d’exercer de fa§on exceptionnelle 
ce pouvoir discretionnaire. Tout d’abord, l’interet public 
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possible be put before the Court when it is asked to de¬ 
cide the constitutionality of a law. This requires the par¬ 
ticipation and input of the appropriate Attorneys General, 
especially from the jurisdiction of the legislation in ques¬ 
tion. In this case, there is no such evidentiary record. 


The notion of “fairness to the parties” also weighs 
against this Court exercising its discretion to decide the 
constitutionality of s. 43. The Board asked this Court 
not to hear the constitutional question because it was 
not properly raised in the courts below, leaving it, rather 
than the Attorney General, unfairly as the sole defender 
of a provision in its enabling statute. At the Court of Ap¬ 
peal, the Attorney General of Alberta, for his part, also 
expressly raised concerns about the lack of notice and 
his inability to adduce evidence at the trial court and 
the appellate court. The failure to provide notice about 
the intention to challenge the constitutionality of s. 43 
has resulted in no record and in the Attorney General of 
Alberta being unable to properly meet the case against 
it. This makes acceding to the request to determine 
the constitutionality of the statutory immunity clause 
inappropriate. 


Immunity clauses protecting judicial and quasi-judicial 
bodies are found in a number of Canadian statutes. Judi¬ 
cial and quasi-judicial decision-makers are also protected 
by common law immunities. Immunizing these adjudica¬ 
tors from personal damage claims is grounded in attempts 
to protect their independence and impartiality and to fa¬ 
cilitate the proper and efficient administration of justice. 


The immunity clause here is absolute and unqualified. 
The legislature clearly chose not to qualify the immunity 
in any way. Any argument that it should not apply to con¬ 
duct alleged to be punitive, or that it applies to adjudica¬ 
tive but not to other kinds of Board decisions, is nowhere 
evident in the statutory language. Caution should be ex¬ 
ercised before undermining the immunity clause in this 
case. There are profound and obvious implications for all 
judges and tribunals from such a decision, and it should 
not be undertaken without a full and tested evidentiary 
record. It may or may not be the case that governments 
will be able to justify immunity from Charter damages, 
but until the s. 1 justificatory evidence is explored, this 


exige de soumettre a la Cour la preuve la meilleure et 
la plus complete possible lorsque la Cour est appelee a 
statuer sur la constitutionnalite d’une loi. Cela necessite 
la participation et le concours des procureurs generaux 
concernes, surtout celui du ressort ou a ete adoptee la loi 
en question. En l’espece, il n’y a aucun dossier de preuve 
de ce genre. 

La notion d’« equite envers les parties » joue elle 
aussi en defaveur de l’exercice, par la Cour, de son pou- 
voir discretionnaire de statuer sur la constitutionnalite de 
l’art. 43. L’Office a demande a la Cour de ne pas ins- 
truire la question constitutionnelle parce qu’elle n’avait 
pas ete regulierement soulevee devant les juridictions 
inferieures, de sorte que c’est TOffice, et non le procu- 
reur general, qui s’est injustement retrouve dans le role 
d’unique defenseur d’une disposition de sa loi habili- 
tante. En Cour d’appel, le procureur general de l’Alberta 
avait pour sa part formule lui aussi expressement des re¬ 
serves au sujet du defaut d’avis et de son incapacity a 
presenter des elements de preuve tant en premiere ins¬ 
tance qu’en Cour d’appel. Le defaut de donner avis de 
l’intention de contester la constitutionnalite de l’art. 43 
s’est traduit par une absence de dossier et par le fait que 
le procureur general de T Alberta n’a pas ete en mesure 
de repondre convenablement aux allegations formulees 
contre cet article. Dans ces conditions, il est inopportun 
d’acceder a la demande visant a faire etablir la consti¬ 
tutionnalite de la disposition legislative prevoyant une 
immunite. 

On retrouve des dispositions d’immunite protegeant 
les organismes judiciaires et quasi judiciaires dans plu- 
sieurs lois canadiennes. Les decideurs judiciaires ou 
quasi judiciaires jouissent egalement d’immunites en 
common law. L’immunite a l’egard des recours person¬ 
nels en dommages-interets intentes contre ces decideurs 
est motivee par la volonte de proteger leur independance 
et leur impartiality et par le souci de favoriser la bonne 
administration de la justice et d’en renforcer l’efficacite. 

La disposition d’immunite en l’espece est sans equi¬ 
voque et categorique. La legislature a clairement choisi 
de ne pas nuancer l’immunite de quelque fa§on que ce 
soit. Aucun argument selon lequel l’immunite ne devrait 
pas s’appliquer a une conduite qualifiee de punitive ou 
s’applique aux decisions de nature juridictionnelle de 
TOffice, mais non a ses autres decisions, ne ressort du 
texte de la loi. Il faut user de prudence avant de rogner 
la disposition d’immunite en cause. Une telle decision 
entraine des consequences profondes et evidentes pour 
l’ensemble des juges et des tribunaux et ne doit etre prise 
que si l’on dispose d’un dossier de preuve complet qui a 
fait l’objet de verifications. L’Etat pourra ou non etre en 
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Court should not replace the necessary evidence with its 
own inferences. 


While an analysis pursuant to Vancouver (City) v. 
Ward, [2010] 2 S.C.R. 28. likely leads to the conclusion 
that Charter damages are not an appropriate and just 
remedy in the circumstances, the question of whether 
such damages are appropriate requires a prior determi¬ 
nation of the constitutionality of the immunity clause. If 
the clause is constitutional, there is no need to embark 
on a Ward analysis. If it is found to be unconstitutional, 
only then does a Ward analysis become relevant. Here, 
since E did not seek to challenge the constitutionality of 
s. 43 in the prior proceedings, there is no record either to 
justify or impugn the provision. This means that, for the 
time being, the provision’s constitutionality is intact. It is 
therefore plain and obvious that E’s claim is barred. E’s 
Charter claim should therefore be dismissed. 


Judicial review was the appropriate means of ad¬ 
dressing E’s concerns. The conventional challenge to an 
administrative tribunal’s decision is judicial review, not 
an action against the administrative tribunal. When the 
Board made the decision to stop communicating with E, 
in essence finding her to be a vexatious litigant, it was 
exercising its discretionary authority under its enabling 
legislation. Issues about the legality, reasonableness, or 
fairness of this discretionary decision are issues for ju¬ 
dicial review. E had the opportunity to seek timely ju¬ 
dicial review of the Board’s decision. She chose not to. 
Instead, she attempted to frame her grievance as a claim 
for Charter damages. That is precisely why s. 43 exists 
— to prevent an end-run by litigants around the required 
process, resulting in undue expense and delay for the 
Board and for the public. 


Per McLachlin C.J. and Moldaver, Cote and 
Brown JJ. (dissenting): In deciding whether a claim for 
Charter damages should be struck out on the basis of a 
statutory immunity clause, the court must first determine 
whether it is plain and obvious that Charter damages 
could not be an appropriate and just remedy in the cir¬ 
cumstances of the plaintiff’s claim. If it is not plain and 


mesure de justifier une immunite contre toute condam- 
nation a des dommages-interets en vertu de la Charte, 
mais tant que les elements de preuve justificatifs fondes 
sur T article premier n’ont pas ete analyses, la Cour ne 
devrait pas remplacer les elements de preuve requis par 
ses propres deductions. 

Bien qu’une analyse effectuee en conformite avec 
Vancouver (Ville) c. Ward, [2010] 2 R.C.S. 28, mene 
vraisemblablement a la conclusion que T octroi de dom¬ 
mages-interets en vertu de la Charte ne constitue pas une 
reparation convenable et juste dans les circonstances, il 
faut statuer sur la constitutionnalite de la disposition d’im- 
munite avant de juger si pareils dommages-interets sont 
convenables. Si la disposition est constitutionnelle, point 
n’est besoin de proceder a l’analyse prescrite par Ward. 
Si elle est jugee inconstitutionnelle, ce n’est que dans ce 
cas que l'analyse en question entre en jeu. En l’espece, 
comme E n’a pas tente de contester la constitutionnalite 
de l’art. 43 lors des instances anterieures, il n’y a pas de 
dossier pouvant servir a justifier ou a attaquer la dispo¬ 
sition en question. Cela signifie que, pour l’instant, la 
constitutionnalite de cette disposition demeure intacte. 
Il est done evident et manifeste que la demande de E est 
irrecevable. La demande presentee par E en vertu de la 
Charte devrait done etre rejetee. 

Le moyen qu’E aurait du utiliser pour formuler ses 
doleances etait de se pourvoir en controle judiciaire. Le 
recours habituellement utilise pour contester la decision 
d’un tribunal administratif est le controle judiciaire et 
non une action dirigee contre le tribunal administratif. 
Lorsque 1’Office a decide de cesser de communiquer avec 
E, concluant pour l’essentiel qu’elle etait une plaideuse 
querulente, il cxercait le pouvoir discretionnaire que lui 
confere sa loi habilitante. La legalite, la rationalite ou 
l’equite de cette decision discretionnaire sont des ques¬ 
tions qui relevent du controle judiciaire. E a eu 1’occasion 
de sollicker en temps opportun le controle judiciaire de 
la decision de 1’Office. Elle a choisi de ne pas se preva- 
loir de cette possibility. Elle a plutot tente d’exprimer ses 
reproches sous forme de demande de dommages-interets 
fondee sur la Charte. C’est precisement la raison d’etre 
de l’art. 43 : empecher les plaideurs de court-circuiter la 
procedure prescrite et eviter ainsi a 1’Office et au public 
des frais et des retards indus. 

La juge en chef McLachlin et les juges Moldaver, 
Cote et Brown (dissidents) : Pour decider s’il y a lieu de 
radier une demande de dommages-interets fondee sur la 
Charte en raison d’une disposition legislative prevoyant 
une immunite, le tribunal doit d’abord etablir s’il est evi¬ 
dent et manifeste que P octroi de dommages-interets en 
vertu de la Charte ne peut pas constituer une reparation 
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obvious that Charter damages could not be appropriate 
and just, then the court must determine whether it is plain 
and obvious that the immunity clause, on its face, applies 
to the plaintiff’s claim. If it is plain and obvious that the 
immunity clause applies, then the court must give effect 
to the immunity clause and strike the plaintiff’s claim, 
unless the plaintiff successfully challenges the clause’s 
constitutionality. 


The framework set out in Vancouver (City) v. Ward, 
2010 SCC 27, [2010] 2 S.C.R. 28, for assessing whether 
damages are an appropriate and just remedy in the cir¬ 
cumstances can be applied at the application to strike 
stage. To survive an application to strike, the claimant 
must first plead facts which, if true, could prove a Char¬ 
ter breach; E has met this threshold here. E’s pleadings 
establish the elements of an admittedly novel but argu¬ 
able s. 2(b) claim. It cannot be said that it is plain and 
obvious that E cannot establish a breach of s. 2(b) of the 
Charter. The second step requires the claimant to dem¬ 
onstrate that damages could fulfill one or more of the 
functions of compensation, vindication, or deterrence. E 
has met this threshold, as well. Her allegations are suf¬ 
ficient to establish that the functions of vindication and 
deterrence could be supported by an award of Charter 
damages. 


At the third step, the state may show that countervail¬ 
ing considerations make it plain and obvious that Charter 
damages could not be appropriate and just. Such consid¬ 
erations include the availability of alternative remedies 
that will meet the same objectives as an award of Charter 
damages, and good governance concerns — i.e., policy 
factors that will justify restricting the state’s exposure to 
civil liability. Here, the Board has not shown that it is 
plain and obvious that judicial review will meet the same 
objectives as an award of Charter damages, namely, vin¬ 
dicating E’s Charter right and deterring future breaches. 
With respect to good governance, two interrelated prin¬ 
ciples must be kept in mind. First, Charter compliance 
is itself a foundational principle of good governance. 
Second, good governance concerns must be considered 
in a manner that remains protective of Charter rights, 
since the “appropriate and just” analysis under s. 24(1) is 
designed to redress the Charter breach. While the com¬ 
mon law recognizes absolute immunity from personal li¬ 
ability forjudges and other state actors in the exercise of 
their adjudicative function, there is nothing in the record 


convenable et juste dans le cas de la demande du deman- 
deur. S’il n’est pas evident et manifeste que cette repara¬ 
tion ne peut pas etre convenable et juste, le tribunal doit 
alors decider s’il est evident et manifeste que la disposi¬ 
tion d’immunite s’applique a premiere vue a la demande 
du demandeur. Si la disposition s’applique evidemment 
et manifestement, le tribunal doit donner effet a la dispo¬ 
sition d’immunite et radier la demande du demandeur, a 
moins que ce dernier ne conteste avec succes la constitu- 
tionnalite de la disposition. 

Les parametres etablis dans Vancouver (Ville) c. Ward, 
2010 CSC 27, [2010] 2 R.C.S. 28, pour determiner si 
l’octroi de dommages-interets est une reparation conve¬ 
nable et juste dans les circonstances peuvent s’appliquer 
au stade de la requete en radiation. Pour resister a une 
requete en radiation, le demandeur doit d’abord alleguer 
des faits qui, s’ils se revelaient veridiques, pourraient 
demontrer l’existence d’une violation de la Charte', E a 
satisfait a ce critere en l’espece. Les actes de procedure 
de E etablissent les elements constitutifs d’un moyen 
certes inedit, mais soutenable, tire de l’al. 2b). On ne 
saurait dire qu’il est evident et manifeste que E ne peut 
pas prouver l’existence d’une violation de l’al. 2b) de la 
Charte. La deuxieme etape oblige le demandeur a de¬ 
montrer que les dommages-interets repondraient a Tun 
ou a plusieurs des objectifs d’indemnisation, de defense 
du droit en cause ou de dissuasion. E a satisfait egale- 
ment a ce critere. Ses allegations suffisent pour etablir 
que T octroi de dommages-interets en vertu de la Charte 
permettrait de repondre aux objectifs de defense du droit 
et de dissuasion. 

A la troisieme etape, l’Etat peut demontrer qu’en 
raison de considerations faisant contrepoids, Toctroi de 
dommages-interets en vertu de la Charte ne peut evi¬ 
demment et manifestement pas etre convenable et juste. 
Ces considerations comprennent la possibilite d’exercer 
d’autres recours qui permettront d’atteindre les memes 
objectifs que T octroi de dommages-interets en vertu de 
la Charte et les preoccupations relatives au bon gouver- 
nement, c.-a-d. des facteurs de principe justifiant que Ton 
restreigne les possibilites de recours en responsabilite ci¬ 
vile contre l’Etat. En l’espece, l’Office n’a pas demontre 
que le controle judiciaire permettra evidemment et ma¬ 
nifestement d’atteindre les memes objectifs que Toctroi 
de dommages-interets en vertu de la Charte, a savoir 
defendre le droit confere a E par la Charte et dissuader 
de nouvelles violations. Quant au bon gouvernement, il 
faut garder a l’esprit deux principes interrelies. En pre¬ 
mier lieu, le respect de la Charte constitue en soi un 
principe fondamental de bon gouvernement. En second 
lieu, il faut examiner les preoccupations relatives au bon 
gouvernement en se souciant de la protection des droits 
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which indicates that the Board was acting in an adjudi¬ 
cative capacity in this case. Nor is there a compelling 
policy reason for which to immunize state actors in all 
cases, including where, as here, the impugned conduct 
is said to have been punitive in nature. Further, consider¬ 
ations supporting private law immunity from liability for 
negligent conduct do not automatically support absolute 
immunity from Charter damages claims for more serious 
misconduct, including conduct amounting to bad faith or 
an abuse of power. 


Thus, whether the countervailing factors are examined 
individually or collectively, the record at this juncture 
does not support recognizing a broad, sweeping immu¬ 
nity for the Board in this case, let alone in every case. In 
the final analysis, it is not plain and obvious that Charter 
damages could not be an appropriate and just remedy in 
the circumstances of E’s claim against the Board. 


It is also not plain and obvious that E’s claim is barred 
by the statutory immunity clause. E seeks Charter dam¬ 
ages as a remedy for actions by the Board that E says 
were intended to punish her. It is arguable that such pu¬ 
nitive acts fall outside the scope of the immunity that 
s. 43 of the Energy Resources Conservation Act confers. 
While E did not argue that the wording of s. 43 does not 
apply to her claim, this omission should not impede the 
just determination of a novel legal issue which has such 
broad ramifications for the public. E’s assumption that 
s. 43 bars all actions or proceedings against the Board, 
regardless of the nature of the claim, is not binding on 
the Court. Her assumption may ultimately prove correct, 
but it is not plainly and obviously so at this stage. Since 
it is not plain and obvious that s. 43 bars E’s claim, it 
is not necessary to consider s. 43’s constitutionality at 
this stage of the proceedings. If it is subsequently deter¬ 
mined that s. 43 does, indeed, bar E’s claim for Charter 
damages, then she may challenge its constitutionality at 
that juncture. 


conferes par la Charte, car 1’analyse de la reparation 
« convenable et juste » au sens du par. 24(1) est con§ue 
pour remedier a la violation de la Charte. Bien que la 
common law reconnaisse aux juges et aux autres acteurs 
etatiques une immunite absolue a l’egard de la responsa- 
bilite personnelle dans l’exercice de leur fonction juridic- 
tionnelle, rien au dossier n’indique que l’Office exer§ait 
une fonction juridictionnelle en l’espece. II n’y pas non 
plus de raison imperieuse de politique generale pour la- 
quelle il faudrait soustraire les acteurs etatiques dans tous 
les cas, notamment ceux, comme en l’espece, ou Ton 
pretend que la conduite reprochee est de nature punitive. 
En outre, les considerations favorables a une immunite 
contre toute responsabilite pour negligence en droit prive 
ne sont pas necessairement favorables a une immunite ab¬ 
solue contre les demandes de dommages-interets presen¬ 
tees en vertu de la Charte pour une inconduite plus grave, 
y compris une conduite equivalant a de la mauvaise foi ou 
a un abus de pouvoir. 

Ainsi, que les facteurs faisant contrepoids soient exa¬ 
mines individuellement ou collectivement, le dossier ne 
permet pas a ce stade de reconnaitre a T Office une im¬ 
munite aussi large et etendue en l’espece, encore moins 
dans tous les cas. En derniere analyse, il n’est pas evident 
et manifeste que 1’octroi de dommages-interets en vertu 
de la Charte ne peut constituer une reparation convenable 
et juste dans le cas de la demande presentee par E contre 
l’Office. 

Il n’est pas non plus evident et manifeste que la dis¬ 
position legislative prevoyant une immunite fait obs¬ 
tacle a la demande de E. Cette derniere reclame des 
dommages-interets fondes sur la Charte en guise de re¬ 
paration pour des agissements de l’Office qui, aux dires 
de E, avaient pour but de la punir. On peut soutenir que 
de tels actes punitifs echappent a la portee de l’immunite 
que confere l’art. 43 de VEnergy Resources Conservation 
Act. Meme si E n’a pas plaide que le texte de l’art. 43 ne 
s’applique pas a sa demande, cette omission ne devrait 
pas entraver le reglement juste d’une nouvelle question 
de droit qui a des ramifications aussi vastes sur le public. 
La supposition de E selon laquelle l’art. 43 fait obstacle 
a toute action ou instance introduite contre l’Office, peu 
importe la nature de la demande, ne lie pas la Cour. Sa 
supposition pourrait s’averer exacte en fin de compte, 
mais cela n’est pas evident et manifeste a ce stade. 
Puisqu’il n’est pas evident et manifeste que l’art. 43 fait 
obstacle a la demande de E, point n’est besoin de se pro- 
noncer sur la constitutionnalite de l’art. 43 a ce stade de 
1’instance. S’il est decide par la suite que l’art. 43 fait 
bel et bien obstacle a la demande de dommages-interets 
presentee par E en vertu de la Charte, elle pourra alors 
en attaquer la constitutionnalite a cette etape. 
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Therefore, the appeal must be allowed. The test for 
striking out E’s claim at the outset has not been satisfied, 
and the matter should be returned to the Alberta courts to 
decide the important issues of free speech and Charter 
remedies that her case raises. 
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The reasons of Cromwell, Karakatsanis, Wagner 
and Gascon JJ. were delivered by 

Cromwell J. — 

I. Introduction 

[1] The appellant, Ms. Ernst, claims that a quasi¬ 
judicial, regulatory board, the Alberta Energy Reg¬ 
ulator (“Board”), breached her right to freedom of 
expression under s. 2(b) of the Canadian Charter of 
Rights and Freedoms. She brought a claim against 
the Board for damages as an “appropriate and just” 
remedy under s. 24(1) of the Charter for that al¬ 
leged breach. The Board applied to strike this claim 
on the basis, among others, that it is protected by an 
immunity clause which precludes all claims in rela¬ 
tion to the Board's actions purportedly done pursu¬ 
ant to the legislation which the Board administers. 

[2] Ms. Ernst’s position, in both her factum and 
oral argument, is that this immunity provision is 
unconstitutional because it purports to bar her 
claim for Charter damages. She submits that the 
only issue on this appeal is whether the immunity 
clause is constitutionally inapplicable or inoperable 
to the extent that it bars a claim against the Board 
for Charter damages. She accepts, as the Alberta 
courts found, that the immunity clause on its face 
bars her claim; the issue she brings to the Court is 
whether this immunity clause is unconstitutional to 
the extent that it does so. 


[3] That the provision purports to bar her damages 
claim is the foundation on which her appeal was ar¬ 
gued. It follows that the Court must give effect to the 
immunity clause and strike Ms. Ernst’s claim unless 
she successfully challenges the clause’s constitution¬ 
ality. In my view, she has not done so. 


[4] Like the Alberta courts in this case, although 
for somewhat different reasons, I conclude that the 


Version francaise des motifs des juges Cromwell, 
Karakatsanis, Wagner et Gascon rendus par 

Le juge Cromwell — 

I. Introduction 

[1] L’appelante, M me Ernst, soutient qu’un orga- 
nisme de reglementation quasi judiciaire, l’Al- 
berta Energy Regulator (« Office »), a viole le droit 
a la liberte d’expression que lui garantit l’al. 2b) 
de la Charte canadienne des droits et libertes. 
Elle a reclame a l’Office pour cette violation des 
dommages-interets en guise de reparation « conve- 
nable et juste » en vertu du par. 24(1) de la Charte. 
L’Office a sollicite la radiation de cette demande au 
motif notamment qu’il est protege par une disposi¬ 
tion d’immunite qui empeche l’exercice de tout re- 
cours pour des actes que l’Office aurait accomplis 
en conformite avec la loi qu'il applique. 

[2] M me Ernst pretend, a la fois dans son memoire 
et sa plaidoirie, que la disposition d’immunite est 
inconstitutionnelle car elle vise a faire obstacle a 
sa demande de dommages-interets fondee sur la 
Charte. Selon elle, la seule question en litige dans 
le present pourvoi consiste a savoir si la disposi¬ 
tion d’immunite est constitutionnellement inappli¬ 
cable ou inoperante en ce qu’elle fait obstacle a une 
demande de dommages-interets presentee contre 
l’Office en vertu de la Charte. Elle reconnait, 
conformement a la conclusion des tribunaux alber- 
tains, que la disposition d’immunite fait obstacle a 
premiere vue a sa demande; la question qu’elle sou- 
met a la Cour est de savoir si la disposition d’im¬ 
munite est inconstitutionnelle dans cette mesure. 

[3] L’idee que la disposition vise a faire obstacle 
a la demande de dommages-interets de M me Ernst 
represente le fondement sur lequel elle a plaide 
son pourvoi. Ainsi, la Cour doit donner effet a la 
disposition d’immunite et radier la demande de 
M me Ernst a moins qu’elle conteste avec succes la 
constitutionnalite de la disposition. A mon avis, elle 
n’y est pas parvenue. 

[4] A l’instar des juridictions albertaines en l’espece, 
quoique pour des raisons quelque peu differentes, je 
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claim for Charter damages should be struck out. I 
would therefore dismiss the appeal. 

II. Background 

[5] My reference to the relevant background will 
be very brief because my colleagues, the Chief Jus¬ 
tice and Justices Moldaver and Brown, and Justice 
Abella, have detailed the claims and proceedings 
giving rise to the appeal. 

[6] In a nutshell, Ms. Ernst claims that the Board 
breached her Charter right to freedom of expression 
by punishing her for publicly criticizing the Board 
and by preventing her, for a period of 16 months, 
from speaking to key offices within it. As she al¬ 
leges in her claim, these restrictions limited her abil¬ 
ity “to lodge complaints, register concerns and to 
participate in the [Board’s] compliance and enforce¬ 
ment process”: A.R., at p. 70. The Alberta Court 
of Queen’s Bench concluded that Ms. Ernst has 
pleaded a breach of her right to freedom of expres¬ 
sion under the Charter and that this claim ought not 
to be struck out at this preliminary stage of the ac¬ 
tion: 2013 ABQB 537, 570 A.R. 317. Notwithstand¬ 
ing the Board’s submissions to the contrary, I accept 
that conclusion for the purposes of my analysis. 

[7] The Board is a statutory, independent, quasi¬ 
judicial body responsible for regulating Alberta’s 
energy resource and utility sectors: Alberta Ministry 
of Energy, 2005-2006 Annual Report , at p. 1} It has 
regulatory and quasi-judicial duties under a number 
of Alberta statutes: Energy Resources Conservation 
Act , R.S.A. 2000, c. E-10, ss. 16 and 20, and see, 
e.g., Gas Resources Preservation Act, R.S.A. 2000, 
c. G-4; Oil and Gas Conservation Act, R.S.A. 2000, 
c. 0-6; Pipeline Act, R.S.A. 2000, c. P-15. The 
Board is responsible for granting and overseeing li¬ 
censes and making orders regarding energy related 
activities, such as pipeline construction and oil sand 
sites: Oil Sands Conservation Act, R.S.A. 2000, 


1 This document refers to the Energy and Utilities Board which 
was comprised, in part, of members of the Alberta Energy 
Regulator’s predecessor, the Energy Resources Conservation 
Board. 


conclus que la demande de dommages-interets fon- 
dee sur la Charte doit etre radiee. Je suis done d’avis 
de rejeter le pourvoi. 

II. Contexte 

[5] Je parlerai tres brievement des circonstances 
pertinentes parce que mes collegues la Juge en chef 
et les juges Moldaver et Brown, ainsi que la juge 
Abella, ont expose en detail les recours et proce¬ 
dures a l’origine du pourvoi. 

[6] En somme, M rae Ernst soutient que TOffice a 
viole le droit a la liberte d’expression que lui garantit 
la Charte en la punissant pour avoir critique publi- 
quement l’Office et en l’empechant pendant 16 mois 
de s’adresser a ses bureaux cles. Comme elle l’al- 
legue dans sa demande, ces restrictions ont limite sa 
faculte [traduction] « de porter plainte, d’exprimer 
des preoccupations et de participer au processus de 
surveillance de la conformite et d’application de la 
loi [de TOffice] » (d.a., p. 70). La Cour du Banc de 
la Reine de 1’Alberta a conclu que M me Ernst avait 
plaide une violation de son droit a la liberte d’expres¬ 
sion garanti par la Charte et qu’il n’y a pas lieu de 
radier cette allegation a cette etape preliminaire de la 
procedure (2013 ABQB 537, 570 A.R. 317). Malgre 
les arguments contraires de TOffice, je fais droit a 
cette conclusion pour les besoins de mon analyse. 

[7] L’Office est un organisme quasi judiciaire 
independant cree par la loi qui a pour mission de 
reglementer les secteurs des ressources energe- 
tiques et des services publics de l’Alberta (mi- 
nistre de TEnergie de l’Alberta, 2005-2006 Annual 
Report, p. 7 1 )- Ses obligations de reglementation 
et obligations quasi judiciaires lui sont imposees 
par plusieurs lois albertaines ( Energy Resources 
Conservation Act, R.S.A. 2000, c. E-10, art. 16 et 
20, et voir, p. ex., Gas Resources Preservation Act, 
R.S.A. 2000, c. G-4; Oil and Gas Conservation Act, 
R.S.A. 2000, c. 0-6; Pipeline Act, R.S.A. 2000, 
c. P-15). L'Office est charge de delivrer des permis 
et de voir au respect de leurs conditions ainsi que 


Ce document parle de 1’Energy and Utilities Board, dont fai- 
saient partie notamment des membres de 1’Energy Resources 
Conservation Board, le predecesseur de 1’Alberta Energy Regu¬ 
lator. 
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c. 0-7, s. 7; Pipeline Act , ss. 6 and 12. The Board 
has the power to conduct inquiries, inspections, in¬ 
vestigations and hearings, and to carry out remedial 
action where required. Additionally, the Board has 
procedures in place to receive public complaints and 
concerns and to perform its enforcement functions 
where its orders or regulatory rulings are not com¬ 
plied with. 


[8] There is now no dispute that the Board does 
not owe Ms. Ernst a common law duty of care; her 
claim in negligence was struck out for that reason 
and the affirmation of that order by the Court of Ap¬ 
peal has not been appealed: 2014 ABCA 285, 2 Alta. 
L.R. (6th) 293. 

[9] The Board is protected by a broadly worded 
immunity clause, namely, s. 43 of the Energy Re¬ 
sources Conservation Act: 


Protection from action 

43 No action or proceeding may be brought against the 

Board or a member of the Board or a person referred to 
in section 10 or 17(1) in respect of any act or thing done 
purportedly in pursuance of this Act , or any Act that the 
Board administers, the regulations under any of those 
Acts or a decision, order or direction of the Board . 

[10] We have received virtually no argument con¬ 
cerning the interpretation of this clause because 
it is common ground between the parties that this 
provision, on its face, purports to bar Ms. Ernst’s 
claim for Charter damages, to the extent that she has 
such a claim against the Board. This point leads me 
to have some difficulty with the reasons of the Chief 
Justice and Justices Moldaver and Brown. 


de rendre des ordonnances portant sur des activites 
dans le secteur de l’energie, comme la construction 
d’un pipeline et l’exploitation des sables bitumineux 
(Oil Sands Conservation Act , R.S.A. 2000, c. 0-7, 
art. 7; Pipeline Act, art. 6 et 12). L’Office possede 
le pouvoir de mener des inspections et des enquetes, 
de tenir des audiences ainsi que de prendre au be- 
soin des mesures de reparation. En outre, 1’Office 
dispose de mecanismes qui lui permettent de rece- 
voir les plaintes et preoccupations du public et de 
veiller a T application de la loi lorsque ses ordon¬ 
nances ou decisions de nature reglementaire ne sont 
pas respectees. 

[8] II est desormais acquis aux debats que l’Office 
n’a aucune obligation de diligence envers M me Ernst 
en common law, que son recours fonde sur la negli¬ 
gence a ete radie pour cette raison et que la confir¬ 
mation de l’ordonnance en question par la Cour 
d’appel n’a pas ete portee en appel (2014 ABCA 
285, 2 Alta. L.R. (6th) 293). 

[9] L’Office est protege par une disposition d’im- 
munite formulee en termes larges. Tart. 43 de VEn¬ 
ergy Resources Conservation Act: 

[TRADUCTION] 

Protection contre les poursuites 

43 Aucune action ou instance ne peut etre introduite 
contre 1’Office , un commissaire ou toute personne men- 
tionnee a 1’article 10 ou au paragraphe 17(1) pour tout 
acte ou toute chose qui aurait ete accompli en conformite 
avec la presente loi , toute loi appliquee par 1’Office, tout 
reglement d’application des lois en question ou une deci¬ 
sion, ordonnance ou directive de l’Office . 

[10] Nous n’avons requ pratiquement aucun ar¬ 
gument a propos de T interpretation de cette dis¬ 
position car les parties conviennent qu’elle vise a 
premiere vue a faire obstacle a la demande presentee 
par M me Ernst pour obtenir des dommages-interets 
en vertu de la Charte, pour autant qu’elle ait un tel 
droit d’action contre 1’Office. Ce point m’amene a 
entretenir certaines reserves au sujet des motifs de 
la Juge en chef et des juges Moldaver et Brown. 
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[11] The Chief Justice and Justices Moldaver and 
Brown would allow the appeal on the basis that, 
contrary to Ms. Ernst’s position, it is not plain and 
obvious that the immunity provision on its face bars 
her claim for Charter damages. However, it is not 
open to the Court to dispose of the appeal on this 
basis, for several related reasons. 


[12] First, not only did Ms. Ernst repeatedly sub¬ 
mit, in writing and orally, that the immunity provi¬ 
sion on its face bars her claim, this position was the 
foundation of her appeal. 

[13] In her factum in this Court, Ms. Ernst submit¬ 
ted that the immunity provision on its face purports 
to bar her Charter damages claim. As she put it in 
her factum, the provision “completely eliminates 
the right to bring an action against [the Board] in all 
circumstances .... On its face, s. 43 is a total bar 
to any ‘action or proceeding’ whatsoever brought 
against [the Board] by anyone in all circumstances. 
Section 43 destroys all rights of action, and entirely 
eliminates the ability of any and all persons to even 
start a lawsuit against [the Board], regardless of the 
nature of the claim”: A.F., at para. 63 (emphasis in 
original). Ms. Ernst’s position is that the only issue 
on appeal is the constitutional question: whether the 
immunity clause is constitutionally inapplicable or 
inoperable to the extent that it bars a damages claim 
against the Board for a breach of the Charter. A.F., 
at para. 41. 


[14] Ms. Ernst took the same position — repeat¬ 
edly — in oral submissions. Her counsel said that 
a valid cause of action “is clearly defeated” by the 
immunity provision: transcript, at pp. 3-4. He re¬ 
ferred to the provision as barring any action in 
respect of “any act or thing done”: p. 12. He also 
referred to the provision as “an immunity clause 
of general application” which “simply on its face 
seems to apply to all claims against [the Board] 
no matter what they are about ”: p. 12 (emphasis 
added). He further submitted that the immunity 


[11] La Juge en chef ainsi que les juges Moldaver 
et Brown sont d’avis d’accueillir le pourvoi parce 
que, contrairement a ce que fait valoir M me Ernst, 
il n’est pas evident et manifeste que la disposition 
d’immunite fait obstacle a premiere vue a sa de- 
mande de dommages-interets fondee sur la Charte. 
La Cour ne peut toutefois pas trancher l'appel sur 
cette base, et ce, pour plusieurs raisons connexes. 

[12] Premierement, non seulement M me Ernst a-t- 
elle soutenu maintes fois par ecrit et de vive voix 
que la disposition d’immunite fait obstacle a pre¬ 
miere vue a sa demande, mais elle fonde aussi son 
pourvoi sur cette position. 

[13] Dans son memoire adresse a la Cour, 
M me Ernst a soutenu qu’a premiere vue, la dispo¬ 
sition d’immunite vise a faire obstacle a sa de¬ 
mande de dommages-interets fondee sur la Charte. 
Comme elle le dit dans son memoire, la disposi¬ 
tion [traduction] « elimine completement le droit 
d’intenter une action contre [TOffice] en toutes cir- 
constances [. . .] A premiere vue, l’art. 43 fait entie- 
rement obstacle a toute “action ou instance” quelle 
qu’elle soit intentee contre [TOffice] par quiconque 
en toutes circonstances. L’article 43 detruit tous les 
droits d’action et ecarte completement la faculte 
de toute personne d’engager une poursuite contre 
[TOffice], peu importe la nature du recours » (m.a., 
par. 63 (souligne dans l’original)). Selon M me Ernst, 
le seul point en litige dans le present pourvoi est la 
question constitutionnelle de savoir si la disposition 
d’immunite est constitutionnellement inapplicable 
ou inoperante en ce qu’elle fait obstacle a une de¬ 
mande de dommages-interets presentee contre 1’Of¬ 
fice pour violation de la Charte (m.a., par. 41). 

[14] M me Ernst a exprime maintes fois la meme 
position dans sa plaidoirie. Son avocat a affirme 
que la disposition d’immunite [traduction] « fait 
clairement echec » a une cause d’action valable 
(transcription, p. 3-4). II a mentionne que la dispo¬ 
sition faisait obstacle a toute action intentee pour 
« tout acte ou toute chose [. . .] accompli » (p. 12). 
II a egalement qualifie la disposition de « disposition 
d’immunite d’application generate » qui « semble 
tout simplement, a premiere vue, s’appliquer a toute 
demande presentee contre [!’Office], quelle qu’en 
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provision does not simply limit rights or restrict the 
remedies that are appropriate, but that “it blocks all 
rights”: p. 12. Ms. Ernst’s counsel further submitted 
that “the issue for today is section 43 [i.e. the im¬ 
munity provision] which is a blanket statutory im¬ 
munity clause. It says no proceeding or action no 
matter what we do ”: pp. 19-20 (emphasis added). 


[15] The Court of course is not bound by posi¬ 
tions taken by parties on questions of law such as 
this one: see, e.g., R. v. Sappier, 2006 SCC 54, 
[2006] 2 S.C.R. 686, at para. 62. But I see no rea¬ 
son to think that Ms. Ernst’s position on the inter¬ 
pretation of the immunity provision is wrong in 
law. No one has cited any authority — and I am 
aware of none — to suggest that it is wrong. I agree 
with Abella J. that we should hold that it is “plain 
and obvious” that the immunity clause on its face 
bars Ms. Ernst’s claim for Charter damages. 


[16] To do otherwise is unfair to the Board. In 
light of Ms. Ernst’s position in her factum and dur¬ 
ing oral submissions, the Board had no reason to 
think that there was any doubt that the provision 
purports to bar her claim. The Board had no indica¬ 
tion that this issue was in question, let alone that it 
could become the basis on which the appeal might 
be decided against it. The holding proposed by the 
Chief Justice and Justices Moldaver and Brown 
would deprive the Board of any opportunity to make 
submissions on what has become, unbeknownst to 
the parties, the key point in the case. This is unfair. 


[17] Finally, the reasons of the Chief Justice and 
Justices Moldaver and Brown, without citing au¬ 
thority in support and without the benefit of any 
argument on the point, cast doubt on the scope of 
this immunity clause where there has up until now 
been none. And in doing that, doubt is also cast on 
the scope of scores of other immunity provisions in 


soit la teneur » (p. 12 (je souligne)). II a ajoute 
que la disposition d’immunite ne fait pas que limi¬ 
ter des droits ou restreindre les reparations conve- 
nables : « elle bloque tous les droits » (p. 12). 
Toujours selon l’avocat de M me Ernst, « la question 
a trancher aujourd’hui est l’art. 43 [c.-a-d. la disposi¬ 
tion d’immunite], une disposition legislative generate 
prevoyant une immunite. Elle prevoit “aucune ins¬ 
tance ou action”, peu importe ce que nous faisons » 
(p. 19-20 (je souligne)). 

[15] Bien entendu, la Cour n’est pas liee par les 
positions que defendent les parties sur des ques¬ 
tions de droit comme celle qui nous occupe (voir, 
p. ex., R. c. Sappier, 2006 CSC 54, [2006] 2 R.C.S. 
686, par. 62). Je ne vois cependant aucune raison 
de considerer que le point de vue de M me Ernst au 
sujet de Tinterpretation de la disposition d’immu¬ 
nite est inexact en droit. Personne n’a cite de source 
laissant entendre que ce point de vue est inexact, 
et je n’en connais aucune. A l’instar de la juge 
Abella, j’estime que nous devons conclure qu’il est 
« evident et manifeste » que la disposition d’im¬ 
munite fait obstacle a premiere vue a la demande 
de dommages-interets presentee par M me Ernst en 
vertu de la Charte. 

[16] Conclure le contraire est injuste pour l’Of- 
fice. Vu la position defendue par M me Ernst dans son 
memoire et pendant sa plaidoirie, l’Office n’avait 
aucune raison de croire qu’il persistait quelque 
doute que ce soit quant au fait que la disposition 
vise a faire obstacle a sa demande. Rien n’indiquait 
a T Office que ce point etait en jeu et encore moins 
qu’il pouvait devenir le motif pour lequel il pourrait 
etre deboute en appel. La conclusion que proposent 
de tirer la Juge en chef ainsi que les juges Moldaver 
et Brown priverait T Office de toute possibility de 
faire valoir son point de vue sur ce qui est devenu, a 
l’insu des parties, la question cle en Tespece. Cela 
est injuste. 

[17] Enfin, les motifs de la Juge en chef et des 
juges Moldaver et Brown, qui ne citent aucune 
source a l’appui et ne disposent d’aucun argu¬ 
ment sur ce point, jettent un doute sur la portee 
de cette disposition d’immunite alors qu’il n’y en 
avait aucun jusqu’a present. Et ils jettent aussi par 
le fait meme un doute sur la portee des multiples 
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many statutes across Canada. As I see it, this result 
is unnecessary, undesirable and unjustified. 

[18] I will therefore approach the appeal on the 
basis that Ms. Ernst herself urged us to adopt — 
that the immunity provision (s. 43) purports to bar 
her Charter damages claim. 


[19] That leaves only one issue for decision: Has 
Ms. Ernst successfully challenged the constitution¬ 
ality of s. 43? If the provision on its face bars her 
claim and she has not successfully challenged the 
provision’s constitutionality, the Court must give 
effect to the immunity clause and strike the claim. 

III. Analysis 

[20] Ms. Ernst has not successfully challenged 
the constitutionality of s. 43. If, as my colleagues 
would hold, the record were not adequate to con¬ 
sider the constitutionality of s. 43, then it should 
follow that Ms. Ernst’s constitutional challenge 
cannot succeed and the appeal should be dismissed, 
contrary to the result reached by the Chief Justice 
and Justices Moldaver and Brown. In my view, 
however, we should consider the constitutional 
challenge on its merits, and when we do so, the ap¬ 
peal should still be dismissed. 

A. If the Record Were Inadequate to Address the 
Constitutionality of the Provision, the Appeal 
Must Be Dismissed 

[21] When a court is faced with an immunity 
clause that bars a plaintiff’s claim (as this one does), 
the court cannot refuse to rule on the law’s consti¬ 
tutionality and yet also refuse to apply the clause. 
Having had more than ample opportunity to do 
so, Ms. Ernst has failed to discharge her burden of 
showing that the law is unconstitutional, a burden 
sometimes described as a presumption of constitu¬ 
tionality: Manitoba (Attorney General) v. Metropol¬ 
itan Stores Ltd., [1987] 1 S.C.R. 110, atpp. 124-25. 


dispositions d’immunite que Ton trouve dans de 
nombreuses lois canadiennes. D’apres moi, ce re- 
sultat est inutile, indesirable et injustifie. 

[18] J’aborderai done le pourvoi en me fondant 
sur la premisse que M me Ernst elle-meme nous 
exhorte a faire notre : la disposition d’immunite 
(art. 43) vise a faire obstacle a sa demande de 
dommages-interets fondee sur la Charte. 

[19] II ne reste done qu’une seule question a tran- 
cher : M me Ernst a-t-elle conteste avec succes la 
constitutionnalite de Tart. 43? Si la disposition fait 
obstacle a premiere vue a sa demande et elle n’en 
a pas conteste avec succes la constitutionnalite, la 
Cour doit donner effet a la disposition d’immunite 
et radier la demande. 

III. Analyse 

[20] M me Ernst n’a pas conteste avec succes la 
constitutionnalite de Tart. 43. Si, comme l’estiment 
mes collegues, le dossier etait insuffisant pour exa¬ 
miner la constitutionnalite de Tart. 43, il doit alors 
s’ensuivre que la contestation constitutionnelle de 
M“ Ernst ne peut etre accueillie et que le pourvoi 
doit etre rejete, contrairement au resultat auquel 
sont parvenus la Juge en chef ainsi que les juges 
Moldaver et Brown. Je suis toutefois d’avis qu’il y 
a lieu pour nous d’examiner au fond la contestation 
constitutionnelle et de rejeter encore le pourvoi a 
Tissue de cette tache. 

A. Si le dossier etait insuffisant pour statuer sur la 
constitutionnalite de la disposition, il faut re¬ 
jeter le pourvoi 

[21] En presence d’une disposition d’immunite 
qui fait obstacle a la demande d’un demandeur (tout 
comme la disposition en l’espece), le tribunal ne 
peut refuser de statuer sur la constitutionnalite de la 
loi, tout en refusant neanmoins d’appliquer la dis¬ 
position. Meme si elle a eu amplement T occasion 
de le faire, M me Ernst ne s’est pas acquittee de son 
fardeau de demontrer que la loi est inconstitution- 
nelle, un fardeau parfois qualifie de presomption de 
constitutionnalite ( Manitoba (Procureur general) 
c. Metropolitan Stores Ltd., [1987] 1 R.C.S. 110, 
p. 124-125). 
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[22] Where a person challenging a law’s consti¬ 
tutionality fails to provide an adequate factual ba¬ 
sis to decide the challenge, the challenge fails. As 
Cory J. put it on behalf of the Court in MacKay v. 
Manitoba, [1989] 2 S.C.R. 357, at p. 366, “the ab¬ 
sence of a factual base is not just a technicality that 
could be overlooked, but rather it is a flaw that is 
fatal to the appellants’ position ” (emphasis added). 

[23] It follows that if, as Ms. Ernst maintains, 
the immunity provision clearly purports to bar her 
damages claim, and if the record before the Court 
is not adequate to permit a decision on its constitu¬ 
tionality, then the immunity clause must be applied, 
Ms. Ernst’s claim for Charter damages struck out 
and the appeal dismissed. 


B. Charter Damages Would Never Be an Appro¬ 
priate Remedy Against This Board 

[24] If Charter damages could never be an appro¬ 
priate and just remedy for Charter breaches by the 
Board, then s. 43 does not limit the availability of 
such a remedy under the Charter and the provision 
cannot be unconstitutional. In my view, Charter 
damages could not be an appropriate remedy. 


[25] Underlying the question of whether Char¬ 
ter damages could be an appropriate remedy is a 
broader issue. It concerns how to strike an appropri¬ 
ate balance so as to best protect two important pillars 
of our democracy: constitutional rights and effective 
government; see, e.g., Mackin v. New Brunswick 
(Minister of Finance), 2002 SCC 13, [2002] 1 
S.C.R. 405, at para. 79. Granting Charter damages 
may vindicate Charter rights, provide compensation 
and deter future violations. But awarding damages 
may also inhibit effective government, and remedies 
other than damages may provide substantial redress 
for the claimant without having that sort of broader 
adverse impact. Thus there is a need for balance with 
respect to the choice of remedies. This concern for 


[22] Si la personne qui conteste la constitution- 
nalite d’une loi ne fournit pas un fondement fac- 
tuel suffisant pour trancher la contestation, celle-ci 
avorte. Comme l’a mentionne le juge Cory au nom 
de la Cour dans MacKay c. Manitoba, [1989] 2 
R.C.S. 357, p. 366, « [l]e fondement factuel n’est 
done pas une simple formalite qui peut etre igno- 
ree et, bien au contraire, son absence est fatale a la 
these presentee par les appelants » (je souligne). 

[23] Par consequent, si, comme le soutient 
M me Ernst, la disposition d’immunite vise claire- 
ment a faire obstacle a sa demande de dommages- 
interets et si le dossier soumis a la Cour ne permet 
pas de statuer sur la constitutionnalite de cette dis¬ 
position, il faut appliquer la disposition d’immunite, 
radier la demande de dommages-interets presentee 
par M me Ernst en vertu de la Charte et rejeter le 
pourvoi. 

B. 11 ne convient jamais de condamner /’ Office a 
des dommages-interets en vertu de la Charte 

[24] Si Toctroi de dommages-interets en vertu 
de la Charte ne peut jamais constituer une repa¬ 
ration convenable et juste pour les violations de la 
Charte commises par l’Office, Tart. 43 ne limite 
pas la possibility d’obtenir une telle reparation au 
sens de la Charte et cette disposition ne saurait 
etre inconstitutionnelle. A mon avis, Toctroi de 
dommages-interets en vertu de la Charte ne peut 
etre une reparation convenable. 

[25] Un theme plus general sous-tend la ques¬ 
tion de savoir si Toctroi de dommages-interets 
en vertu de la Charte peut constituer une repara¬ 
tion convenable. II s’agit de savoir comment eta- 
blir un juste equilibre de maniere a mieux proteger 
deux grands piliers de notre democratic : les droits 
constitutionnels et Tefficacite gouvernementale 
(voir, p. ex., Mackin c. Nouveau-Brunswick (Mi- 
nistre des Finances), 2002 CSC 13, [2002] 1 R.C.S. 
405, par. 79). L’octroi de dommages-interets en 
vertu de la Charte peut defendre des droits garan- 
tis par la Charte, fournir une indemnite et dissua- 
der de nouvelles violations. Cependant, Toctroi de 
dommages-interets peut egalement gener Tefficacite 
du gouvernement, et des reparations autres que les 
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balance was emphasized recently in Henry v. British 
Columbia (Attorney General) in words that are espe¬ 
cially apt in this case: “Courts should endeavour, as 
much as possible, to rectify Charter breaches with 
appropriate and just remedies. Nevertheless, when it 
comes to awarding Charter damages, courts must be 
careful not to extend their availability too far” (2015 
SCC 24, [2015] 2 S.C.R. 214, at para. 91). 


[26] The leading case about when Charter dam¬ 
ages are an appropriate and just remedy is Vancou¬ 
ver (City) v. Ward, 2010 SCC 27, [2010] 2 S.C.R. 
28. Applying the principles set out in that case, 
damages are not an appropriate and just remedy for 
Charter violations by this Board. Not every bare al¬ 
legation claiming Charter damages must proceed to 
an individualized, case-by-case consideration on its 
particular merits. Ward held that Charter damages 
will not be an appropriate and just remedy where 
there is an effective alternative remedy or where 
damages would be contrary to the demands of good 
governance. These considerations, taken together, 
support the conclusion that the proper balance 
would be struck by holding that damages are not an 
appropriate remedy. 


[27] Section 24(1) of the Charter confers on the 
courts a broad remedial authority. As has been said, 
“[i]t is difficult to imagine ... a wider and less 
fettered discretion”: Mills v. The Queen, [1986] 
1 S.C.R. 863, at p. 965. This broad discretion 
should not be narrowed by “casting it in a straight- 
jacket of judicially prescribed conditions”: Ward, 
at para. 18. But this does not mean that Charter 
breaches should always, or even routinely, be rem¬ 
edied by awards of Charter damages. The rem¬ 
edy of damages is limited to situations in which it 


dommages-interets peuvent offrir un redressement 
important au demandeur sans avoir un tel effet pre- 
judiciable general, d’ou la necessite d'un equilibre 
dans le choix des reparations. La Cour a souligne 
recemment ce souci de Tequilibre dans Henry c. 
Colombie-Britannique (Procureur general) en des 
termes qui sont particulierement valables en l’es- 
pece : « Les tribunaux doivent, dans la mesure du 
possible, s’efforcer de rectifier les violations de la 
Charte en accordant des reparations convenables 
et justes. Toutefois, lorsqu'il s’agit d’accorder des 
dommages-interets en vertu de la Charte, ils doivent 
se garder d’en permettre trop largement 1’attribu¬ 
tion » (2015 CSC 24, [2015] 2 R.C.S. 214, par. 91). 

[26] L’arret de principe quant aux circonstances 
dans lesquelles des dommages-interets accordes 
en vertu de la Charte constituent une reparation 
convenable et juste est Vancouver (Ville) c. Ward, 
2010 CSC 27, [2010] 2 R.C.S. 28. Apres applica¬ 
tion des principes enonces dans cet arret, force est 
de constater que les dommages-interets ne consti¬ 
tuent pas une reparation convenable et juste pour 
les violations de la Charte commises par 1’Office. II 
n’y a pas lieu d’examiner sur le fond au cas par cas 
toutes les simples allegations selon lesquelles des 
dommages-interets doivent etre accordes en vertu 
de la Charte. D’apres Ward, les dommages-interets 
fondes sur la Charte ne sont pas une reparation 
convenable et juste s’il existe une autre repara¬ 
tion efficace ou si les dommages-interets seraient 
contraires aux imperatifs du bon gouvernement. 
Prises ensemble, ces considerations etayent la con¬ 
clusion selon laquelle on atteint un juste equilibre 
en concluant que les dommages-interets ne consti¬ 
tuent pas une reparation convenable. 

[27] Le paragraphe 24(1) de la Charte confere aux 
tribunaux un vaste pouvoir de reparation. Comme 
on l’a dit, « [i]l est difficile de concevoir [. . .] un 
pouvoir discretionnaire plus large et plus absolu » 
(Mills c. La Reine, [1986] 1 R.C.S. 863, p. 965). II 
ne faut pas restreindre ce large pouvoir discretion¬ 
naire en « l’enserrant dans un corset de conditions 
d’origine jurisprudentielle » (Ward, par. 18). Toute¬ 
fois, cela ne veut pas dire qu’il convient toujours, 
ou meme couramment, de remedier a des violations 
de la Charte en accordant des dommages-interets en 
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is “appropriate and just” because it serves one or 
more of the compensatory, vindicatory and deter¬ 
rent purposes which support that choice of remedy: 
Ward, at para. 32. Countervailing factors may es¬ 
tablish that damages are not an appropriate and just 
remedy even though they would serve these ends: 
Ward, at para. 33. 


[28] The list of countervailing factors is not closed. 
So far, two have been identified: the existence of 
alternative remedies and concerns for good gover¬ 
nance: Ward, at para. 33; see also para. 42. I con¬ 
clude, therefore, that Ward does not preclude the 
immunity of the Board to Charter damages. Rather, 
Ward set out two countervailing factors that could 
negate the appropriateness of Charter damages and 
specifically left open the development of others. 


[29] The jurisprudence does not require that ev¬ 
ery pleaded claim for Charter damages be assessed 
on an individualized, case-by-case basis. Ward, for 
example, specifically contemplates the develop¬ 
ment of new defences to Charter damages claims 
and these defences are not limited to enhanced li¬ 
ability thresholds. Countervailing factors against 
granting Charter damages may be of a more gen¬ 
eralized nature, reflecting the availability of other 
remedies, the accumulated wisdom of the common 
law and strong indications of public policy. 


[30] First, there is an alternative remedy — judi¬ 
cial review — that substantially addresses the al¬ 
leged Charter breach. Judicial review is available 
to vindicate Charter rights and to clarify the law so 
as to prevent similar future breaches. Second, good 
governance concerns are also engaged as grant¬ 
ing damages undermines the effectiveness of the 
Board and inhibits effective governance. Third, to 


vertu de celle-ci. Des dommages-interets ne peuvent 
etre octroyes que dans des cas ou ils sont « conve- 
nables et justes » parce qu’ils repondent a un ou a 
plusieurs des objectifs d’indemnisation, de defense 
du droit en cause et de dissuasion qui appuient ce 
choix de reparation {Ward, par. 32). Des facteurs 
faisant contrepoids peuvent etablir que les dom¬ 
mages-interets ne constituent pas une reparation 
convenable et juste meme s’ils serviraient ces fins 
{Ward, par. 33). 

[28] La liste des facteurs qui font contrepoids 
n’est pas exhaustive. Deux d’entre eux ont ete rele- 
ves jusqu’a present: l’existence d’autres recours et 
les preoccupations relatives au bon gouvernement 
{Ward, par. 33; voir aussi le par. 42). Je conclus 
done que Ward n’empeche pas TOffice de se sous- 
traire a une condamnation a des dommages-interets 
fondee sur la Charte. Cet arret a plutot enonce deux 
facteurs faisant contrepoids qui peuvent rendre 
inapproprie T octroi de dommages-interets en vertu 
de la Charte et a expressement maintenu la possibi¬ 
lity qu’apparaissent d’autres facteurs de ce genre. 

[29] La jurisprudence n’exige pas que chaque 
demande de dommages-interets presentee en vertu 
de la Charte soit examinee au cas par cas. L’arret 
Ward, par exemple, prevoit explicitement l’eclo- 
sion de nouveaux moyens de defense opposables 
a des demandes de dommages-interets fondees sur 
la Charte et ces moyens de defense vont au-dela 
des seuils de responsabilite plus eleves. Les fac¬ 
teurs faisant contrepoids en raison desquels il ne 
convient pas d’oetroyer des dommages-interets en 
vertu de la Charte peuvent etre de nature plus ge¬ 
nerate, ce qui revele la possibility d’obtenir d’autres 
reparations, la sagesse acquise en common law et 
des fortes indications d’interet public. 

[30] Premierement, il existe un autre recours, le 
controle judiciaire, qui permet de remedier substan- 
tiellement a la violation alleguee de la Charte. Il est 
possible de recourir au controle judiciaire pour de- 
fendre des droits garantis par la Charte et pour cla¬ 
rifier le droit dans le but de prevenir de semblables 
violations a Tavenir. Deuxiemement, les preoccu¬ 
pations relatives au bon gouvernement entrent elles 
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determine the appropriateness of Charter damages 
against this type of board on a case-by-case basis 
in a highly factual and contextual manner largely 
undermines the purposes served by an immunity. 


[31] When these countervailing factors are con¬ 
sidered collectively — that is, when one looks at 
their cumulative effect — they negate the appropri¬ 
ateness of an otherwise functionally justified award 
of Charter damages against this Board. In short, 
damages are not an appropriate and just remedy for 
the Board’s Charter breaches. 


(1) Judicial Review Is an Available Alternative 
Remedy 

[32] The first countervailing factor discussed in 
Ward was the availability of alternative remedies: 
para. 33. Once the claimant establishes that dam¬ 
ages would further one or more of the objectives 
of compensation, vindication and deterrence, it is 
open to the state to show that other remedies are 
available that will sufficiently address the breach: 
para. 35. As stated in Henry , where another remedy 
is available to effectively address a Charter breach, 
damages may be precluded by virtue of this coun¬ 
tervailing factor: para. 38. In my view, the avail¬ 
ability of judicial review to address alleged Charter 
breaches by the Board is a strong countervailing 
factor. 


[33] I have no doubt, as my colleague Justice 
Abella notes, that judicial review is available to ad¬ 
dress the Board’s alleged Charter breaches. Both 
the Alberta Court of Queen’s Bench and the Court 
of Appeal so found. Ms. Ernst does not deny this in 
her factum and the brief oral submissions suggest¬ 
ing that judicial review was not available were not 
persuasive. Further, the statutory immunity clause 


aussi en jeu car l’octroi de dommages-interets nuit 
au bon travail de TOffice et gene l’efficacite du 
gouvernement. Troisiemement, juger au cas par cas 
du caractere convenable d’une condamnation de 
ce type d’office a des dommages-interets en vertu 
de la Charte en mettant T accent sur les faits et le 
contexte mine grandement la raison d’etre de T im¬ 
munity. 

[31] Quand on examine ensemble ces facteurs 
faisant contrepoids, c’est-a-dire en se penchant 
sur leur effet cumulatif, on constate qu’ils rendent 
inappropriee la condamnation par ailleurs justi- 
fiee, d’un point de vue fonctionnel, de l’Office a 
des dommages-interets fondes sur la Charte. Bref, 
les dommages-interets ne sont pas une reparation 
convenable et juste pour les violations de la Charte 
commises par 1’Office. 

(1) La possibility de recourir egalement au con¬ 
trole judiciaire 

[32] Le premier facteur faisant contrepoids dont 
traite Tarret Ward est la possibility d’exercer d’autres 
recours (par. 33). Une fois que le demandeur etablit 
que les dommages-interets favoriseraient la realisa¬ 
tion d’un ou de plusieurs des objectifs d’indemnisa- 
tion, de defense du droit en cause ou de dissuasion, 
il est loisible a l'Etat de demontrer que d’autres re¬ 
cours permettraient de remedier suffisamment a la 
violation (par. 35). Comme l’indique Henry, lors- 
qu’il existe un autre recours permettant de remedier 
efficacement a une violation de la Charte, les dom¬ 
mages-interets peuvent etre exclus en raison de ce 
facteur faisant contrepoids (par. 38). A mon avis, la 
possibility de recourir au controle judiciaire pour re- 
medier aux violations de la Charte qu’on reproche a 
1'Office est un important facteur faisant contrepoids. 

[33] Je n’ai aucun doute, comme le signale ma 
collegue la juge Abella, qu’il est possible d’avoir 
recours au controle judiciaire pour remedier aux 
violations de la Charte reprochees a l’Office. C’est 
la conclusion a laquelle arrivent la Cour du Banc de 
la Reine et la Cour d’appel de V Alberta. M me Ernst 
ne le nie pas dans son memoire et les brefs argu¬ 
ments de vive voix selon lesquels il etait impossible 
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cannot bar access to judicial review: Crevier v. Que¬ 
bec (Attorney General), [1981] 2 S.C.R. 220. 


[34] The availability of judicial review is impor¬ 
tant for two reasons. 

[35] First, judicial review can provide substan¬ 
tial and effective relief against alleged Charter 
breaches by a quasi-judicial and regulatory board 
like this one. The facts of this case strikingly il¬ 
lustrate the utility of the remedy of judicial review. 
The basis of Ms. Ernst’s complaint is that the Board 
abused its discretion and breached the Charter by 
refusing to deal with her. If that claim were estab¬ 
lished in the context of judicial review, a superior 
court could set aside the directive which Ms. Ernst 
alleges was issued to stop interaction with her and 
could order corrective action. Such orders would go 
a long way towards vindicating Ms. Ernst’s Charter 
rights. 


[36] Moreover, judicial review would in all like¬ 
lihood provide vindication in a much more timely 
manner than an action for damages. Again, the 
facts of this case provide a good example of how 
this could be so. Ms. Ernst did not start her ac¬ 
tion for damages until some two years after the al¬ 
leged breach, and several months after the Board 
had rescinded the directive which she challenged. 
A prompt application for judicial review had the 
potential to achieve practical relief much sooner. 
While an application for judicial review would not 
have led to an award of damages, it might well have 
addressed the breach much sooner and thereby sig¬ 
nificantly reduced the extent of its impact as well 
as vindicated Ms. Ernst’s Charter right to free¬ 
dom of expression. Finally, judicial review would 
have provided a convenient process to clarify what 
the Charter required of the Board. That sort of 


de se pourvoir en controle judiciaire n’etaient pas 
convaincants. De plus, la disposition legislative 
prevoyant une immunite ne peut faire obstacle au 
controle judiciaire {Crevier c. Quebec (Procureur 
general), [1981] 2 R.C.S. 220). 

[34] La possibility de recourir au controle judi¬ 
ciaire est importante pour deux raisons. 

[35] En premier lieu, le controle judiciaire per- 
met d’obtenir une reparation substantielle et ef- 
ficace pour les violations de la Charte reprochees 
a un organisme de reglementation quasi judiciaire 
comme celui en l’espece. Les faits de l’espece il- 
lustrent de maniere frappante l’utilite du recours 
au controle judiciaire. Ce que M me Ernst reproche 
fondamentalement a l’Office, c’est d’avoir abuse 
de son pouvoir discretionnaire et d’avoir viole la 
Charte en refusant de traiter avec elle. Si le bien- 
fonde de cette allegation etait etabli dans le cadre 
d’un controle judiciaire, une cour superieure pour- 
rait annuler la directive qui, aux dires de M me Ernst, 
avait ete adoptee pour que T Office cesse de com- 
muniquer avec elle et ordonner la prise de mesures 
correctives. Pareilles ordonnances contribueraient 
grandement a la defense des droits garantis a 
M me Ernst par la Charte. 

[36] Qui plus est, le controle judiciaire per- 
mettrait selon toute vraisemblance de defendre 
ces droits beaucoup plus rapidement qu’une ac¬ 
tion en dommages-interets. La encore, les faits de 
l’espece illustrent bien comment cet objectif peut 
etre atteint. M me Ernst n’a intente son action en 
dommages-interets que quelque deux ans apres la 
violation alleguee et plusieurs mois apres que T Of¬ 
fice eut annule la directive qu’elle contestait. Une 
demande de controle judiciaire presentee avec ce- 
lerite pouvait deboucher beaucoup plus tot sur un 
redressement concret. Certes, une demande de 
controle judiciaire n’aurait pas donne lieu a V oc¬ 
troi de dommages-interets, mais elle aurait fort bien 
pu remedier a la violation beaucoup plus tot et re- 
duire considerablement par le fait meme l’ampleur 
de ses repercussions, en plus de defendre le droit 
a la liberte d’expression garanti a M me Ernst par la 
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clarification plays an important role in preventing 
similar future rights infringements. 


[37] Thus, judicial review of the Board’s deci¬ 
sions and directives has the potential to provide 
prompt vindication of Charter rights, to provide ef¬ 
fective relief in relation to the Board’s conduct in 
the future, to reduce the extent of any damage flow¬ 
ing from the breach, and to provide legal clarity to 
help prevent any future breach of a similar nature. 
While the remedies available under judicial review 
do not include Charter damages. Ward directs us to 
consider the existence of alternative remedies, not 
identical ones: para. 33. 


[38] The availability of judicial review is impor¬ 
tant for a second reason: it distinguishes this case 
from others in which the Court has crafted an ele¬ 
vated liability threshold in preference to a complete 
immunity. For example, the rationale for denying 
absolute immunity to prosecutors in Nelles v. On¬ 
tario, [1989] 2 S.C.R. 170, does not apply to claims 
against quasi-judicial regulatory boards. Lamer J. 
(as he then was) in Nelles found that none of the al¬ 
ternative remedies to a civil suit for malicious pros¬ 
ecution adequately redressed that wrong: p. 198. 
However, unlike in Nelles, a claimant who alleges 
the decision or action of a quasi-judicial regulatory 
body has infringed his or her Charter rights or free¬ 
doms is not without a remedy, given the availability 
of judicial review. Similarly, in Henry, which es¬ 
tablished an elevated liability threshold for Char¬ 
ter damages for failure of the prosecutor’s duty to 
disclose, the majority of the Court noted that such 
conduct is, for practical purposes, largely untouch¬ 
able by way of judicial review: para. 49. In contrast 
to the claims arising out of alleged misconduct 
by prosecutors as in Nelles and Henry, there is a 
wide range of remedies available through judicial 
review for Charter breaches by quasi-judicial and 
regulatory boards such as this one. The availability 
and utility of the remedy of judicial review in this 


Charte. Enfin, le controle judiciaire aurait fourni un 
moyen commode de preciser ce que la Charte exi- 
geait de l’Office. Ce genre de precision joue un role 
important dans la prevention d’autres atteintes sem- 
blables aux droits a l’avenir. 

[37] Le controle judiciaire des decisions et direc¬ 
tives de T Office permet done de defendre rapide- 
ment des droits proteges par la Charte, d’obtenir un 
redressement concret en ce qui concerne les agis- 
sements futurs de TOffice, de reduire l’ampleur de 
tout prejudice decoulant de la violation et de clari¬ 
fier le droit pour aider a prevenir toute nouvelle vio¬ 
lation semblable. Bien que les dommages-interets 
fondes sur la Charte ne fassent pas partie des re¬ 
parations auxquelles donne ouverture le controle 
judiciaire, Ward nous enjoint de prendre en consi¬ 
deration Fexistence d’autres recours, et non de re- 
cours identiques (par. 33). 

[38] La possibility de se pourvoir en controle 
judiciaire est importante pour une seconde rai¬ 
son : e’est ce qui distingue la presente affaire de 
celles ou la Cour a elabore un seuil de responsa- 
bilite eleve plutot qu’une immunite complete. Par 
exemple, la raison d’etre du refus d’accorder une 
immunite absolue aux poursuivants dans Nelles c. 
Ontario, [1989] 2 R.C.S. 170, ne vaut pas pour les 
reclamations contre des organismes de reglemen- 
tation quasi judiciaires. Le juge Lamer (plus tard 
Juge en chef) a conclu dans Nelles qu’aucune des 
autres reparations sur lesquelles peut deboucher 
une action civile pour poursuite abusive ne permet- 
tait de reparer adequatement ce tort (p. 198). Or, 
contrairement a la demanderesse dans Nelles, le de- 
mandeur qui pretend que la decision ou la mesure 
d’un organisme de reglementation quasi judiciaire a 
porte atteinte aux droits ou libertes que lui garantit 
la Charte n’est pas sans recours, car il lui est pos¬ 
sible de recourir au controle judiciaire. De meme, 
dans Henry, ou la Cour a etabli un seuil eleve de 
responsabilite applicable aux dommages-interets 
accordes en vertu de la Charte pour manquement 
du poursuivant a son devoir de communication, les 
juges majoritaires de la Cour ont signale qu’une 
telle conduite est, dans les faits, soustraite en 
grande partie au controle judiciaire (par. 49). 
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context supports a different remedial balance than 
was struck in Nelles and Henry. 


[39] The Court’s decision in Hinse v. Canada 
(Attorney General), 2015 SCC 35, [2015] 2 S.C.R. 
621, like the decision in Henry, underlines the im¬ 
portance of the entire context in establishing this 
remedial balance. And, of course, the availability of 
judicial review is only one of these considerations. 
The issue in Hinse was whether the general Que¬ 
bec rules of extracontractual civil liability apply to 
the federal Crown in relation to the exercise of the 
royal prerogative of mercy: para. 45. In deciding 
on the proper scope of immunity, the Court consid¬ 
ered the context: the nature of the Minister’s func¬ 
tions in exercising the royal prerogative of mercy; 
the relevant law in relation to the liability threshold 
applying to Crown prosecutors; the availability of 
judicial review; and the general principles of civil 
law. As the Court noted, significant differences in 
the content of the duties under consideration mean 
that the duties must be analyzed from a different 
perspective: para. 44. Both Hinse and Henry dem¬ 
onstrate that the contours of liability must be con¬ 
sidered in the context of, among other things, the 
particular state actor, having regard to the nature of 
the duties, the potential availability of other rem¬ 
edies and general principles of liability. That is the 
analysis that I have conducted in this case. 

[40] Ms. Ernst submits that the potential to be 
granted a remedy through judicial review cannot be 
used to bar a Charter claim under s. 24(1). Citing 
Manage v. Canada, 2010 SCC 67, [2010] 3 S.C.R. 
672, Ms. Ernst argues that if a plaintiff has pleaded 
a valid cause of action for Charter damages, the 
provincial superior court should not decline juris¬ 
diction on the basis that the claim could be pur¬ 
sued by judicial review. This submission, however, 
overstates the holding in Manage and the other 


Contrairement aux demandes decoulant d’une in- 
conduite reprochee a des poursuivants, comme dans 
Nelles et Henry, une vaste gamme de reparations 
peuvent etre obtenues par voie de controle judi- 
ciaire pour les violations de la Charte commises 
par des organismes de reglementation quasi judi- 
ciaires comme celui en l'espece. La possibility et 
l’utilite de recourir au controle judiciaire dans ce 
contexte justifient un equilibre reparateur different 
de celui atteint dans Nelles et Henry. 

[39] A l’instar de Tarret Henry, Tarret Hinse c. 
Canada (Procureur general), 2015 CSC 35, [2015] 
2 R.C.S. 621, souligne l’importance que revet 
tout le contexte quand vient le temps d’etablir cet 
equilibre reparateur. Et, bien sur, la possibility de 
recourir au controle judiciaire n’est qu’une de ces 
considerations. Dans Hinse, il s’agissait de savoir 
si l’Etat federal est assujetti au regime general de 
responsabilite civile extracontractuelle du Quebec 
en ce qui a trait a l’exercice de la prerogative royale 
de clemence (par. 45). Pour decider de la portee 
que doit avoir Timmunite, la Cour a examine le 
contexte : la nature des fonctions dont s’acquitte le 
ministre dans l’exercice de la prerogative royale de 
clemence; le droit applicable au seuil de responsa- 
bilite des procureurs de la Couronne; la possibility 
d’avoir recours au controle judiciaire; les principes 
generaux du droit civil. Comme l’a indique la Cour, 
des differences importantes dans la teneur des fonc¬ 
tions a l’examen commandent d’analyser les fonc¬ 
tions sous un eclairage different (par. 44). Hinse et 
Henry demontrent tous deux que les contours de la 
responsabilite doivent etre examines eu egard no- 
tamment a l’acteur etatique en cause, a la nature 
des fonctions, a la possibility d’intenter d’autres 
recours et aux principes generaux de la responsabi- 
lite. Voila l’analyse que j’ai faite en l’espece. 

[40] M me Ernst fait valoir que la possibility de se 
voir accorder une reparation par voie de controle 
judiciaire ne saurait etre utilisee pour faire echec a 
une demande presentee en vertu du par. 24(1) de la 
Charte. Citant Manage c. Canada, 2010 CSC 67, 
[2010] 3 R.C.S. 672, elle soutient que, si un de- 
mandeur a plaide une cause d’action valable en 
dommages-interets fondes sur la Charte, la cour 
superieure provinciale ne devrait pas decliner 
competence au motif qu’il est possible d’exercer la 
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TeleZone line of cases: Canada (Attorney General) 
v. TeleZone Inc., 2010 SCC 62, [2010] 3 S.C.R. 585; 
Canada (Attorney General) v. McArthur, 2010 SCC 

63, [2010] 3 S.C.R. 626; Parrish & Heimbecker Ltd. 
v. Canada (Agriculture and Agri-Food), 2010 SCC 

64, [2010] 3 S.C.R. 639; Nu-Pharm Inc. v. Canada 
(Attorney General), 2010 SCC 65, [2010] 3 S.C.R. 
648; Canadian Food Inspection Agency v. Profes¬ 
sional Institute of the Public Service of Canada, 
2010 SCC 66, [2010] 3 S.C.R. 657. The issue in 
those cases was whether a successful application for 
judicial review was a prerequisite to seeking dam¬ 
ages. The Court held it was not. The Court did not 
comment on the appropriateness of a Charter dam¬ 
ages award against a quasi-judicial board. 


[41] In sum, judicial review is an alternative, and 
more effective, remedy for Charter breaches by the 
Board. And, as I will discuss, the availability of ju¬ 
dicial review is only one of the countervailing fac¬ 
tors that weigh heavily against the appropriateness 
of Charter damages awards against the Board. 


(2) Good Governance Concerns 


(a) The “Practical Wisdom” of Private Law 

[42] “[C]oncern for effective governance” was 
the second category of factors identified in Ward 
as militating against damages being an appropri¬ 
ate and just remedy: para. 38. The Court in Ward 
noted that “the state must be afforded some immu¬ 
nity from liability in damages resulting from the 
conduct of certain functions that only the state can 
perform. .. . [I]mmunity is justified because the law 
does not wish to chill the exercise of policy-making 
discretion”: para. 40. Quintessentially, the Board is 
a state actor whose responsibilities are of a policy¬ 
making and adjudicative nature. 


demande par voie de controle judiciaire. Cet argu¬ 
ment surestime toutefois la portee de la conclusion 
tiree dans Manage et les autres arrets rendus dans la 
foulee de TeleZone (Canada (Procureur general) c. 
TeleZone Inc., 2010 CSC 62, [2010] 3 R.C.S. 585; 
Canada (Procureur general) c. McArthur, 2010 CSC 
63, [2010] 3 R.C.S. 626; Parrish & Heimbecker Ltd. 
c. Canada (Agriculture et Agroalimentaire), 2010 
CSC 64, [2010] 3 R.C.S. 639; Nu-Pharm Inc. c. 
Canada (Procureur general), 2010 CSC 65, [2010] 
3 R.C.S. 648; Agence canadienne d'inspection des 
aliments c. Institut professionnel de la fonction pu- 
blique du Canada, 2010 CSC 66, [2010] 3 R.C.S. 
657). La question en litige dans ces affaires etait de 
savoir s’il fallait avoir gain de cause en controle judi¬ 
ciaire avant de reclamer des dommages-interets. La 
Cour a decide que ce n’etait pas le cas. Elle ne s’est 
pas prononcee sur 1’opportunity de condamner un or- 
ganisme quasi judiciaire a des dommages-interets en 
vertu de la Charte. 

[41] En resume, le controle judiciaire est un autre 
moyen, plus efficace de surcroit, de remedier aux 
violations de la Charte commises par TOffice. Et, 
comme je l’expliquerai, la possibility de recourir au 
controle judiciaire n’est qu’un des facteurs faisant 
contrepoids qui militent fortement contre T opportu¬ 
nity de condamner T Office a des dommages-interets 
en vertu de la Charte. 

(2) Les preoccupations relatives au bon gouver- 

nement 

a) La « sagesse pratique » du droit prive 

[42] Les « preoccupations relatives au bon gou- 
vernement » formaient la seconde categoric de 
facteurs en raison desquels, selon Barret Ward, 
les dommages-interets ne sont pas une reparation 
convenable et juste (par. 38). Dans Ward, la Cour a 
souligne que « l’Etat doit pouvoir jouir d’une cer- 
taine immunite qui ecarte sa responsabilite pour les 
dommages resultant de certaines fonctions qu’il est 
seul a pouvoir exercer. [. . .] L’immunite est justi- 
fiee, car le droit ne saurait paralyser l’exercice du 
pouvoir discretionnaire en matiere d’elaboration de 
politiques » (par. 40). L’Office est essentiellement 
un acteur etatique qui a pour fonctions d’elaborer 
des politiques et de rendre des decisions. 
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[43] Charter damages are, of course, a distinct 
and autonomous remedy. But that does not mean 
that the development of that remedy should ignore 
the accumulated insights of the general law. Ward 
noted that private law thresholds and defences may 
offer guidance about when Charter damages may 
be an appropriate remedy because “the existing 
causes of action against state actors embody a cer¬ 
tain amount of ‘practical wisdom’ concerning the 
type of situation in which it is or is not appropri¬ 
ate to make an award of damages against the state”: 
para. 43. Considering private law is not, of course, 
simply transposing private law rules into the Char¬ 
ter context. The majority of the Court in Henry, 
for example, considered the policy factors outlined 
in the malicious prosecution context in Nelles and 
found it appropriate to rely on them heavily in es¬ 
tablishing the liability threshold for Charter dam¬ 
ages: Henry, at paras. 66-74. It is therefore helpful 
to consider the law governing Ms. Ernst’s private 
law claim in negligence against the Board. 


[44] No one contests that the Board owes 
Ms. Ernst no duty of care under the private law of 
negligence. In negligence law, whether there is a 
duty of care depends on the existence of foresee¬ 
ability and proximity, and the absence of counter¬ 
vailing policy considerations: Cooper v. Hobart, 
2001 SCC 79, [2001] 3 S.C.R. 537, at para. 30; Hill 
v. Hamilton-Wentworth Regional Police Services 
Board, 2007 SCC 41, [2007] 3 S.C.R. 129. In the 
case of public regulators, for reasons of insufficient 
proximity or countervailing policy considerations, 
or both, courts have generally held that these state 
actors do not owe claimants a duty of care: Cooper, 
Edwards v. Law Society of Upper Canada, 2001 
SCC 80, [2001] 3 S.C.R. 562. 


[45] The policy reasons considered capable of 
negating a prima facie duty of care have included 


[43] Bien entendu, les dommages-interets fondes 
sur la Charte constituent une reparation distincte 
et independante, mais il ne s’ensuit pas pour au- 
tant que revolution de cette reparation doit negli- 
ger les enseignements du droit en general. Selon 
Ward, les seuils et les moyens de defense issus du 
droit prive peuvent aider a etablir dans quels cas 
les dommages-interets fondes sur la Charte consti¬ 
tuent peut-etre une reparation convenable parce que 
« les causes d’action existantes contre les represen- 
tants de l’Etat recelent une certaine “sagesse pra¬ 
tique” a l’egard du genre de situations ou il serait 
convenable ou non de contraindre l'Etat a verser 
des dommages-interets » (par. 43). Il va de soi que 
l’examen du droit prive ne consiste pas a transposer 
simplement ses regies dans le contexte de la Charte. 
Par exemple, les juges majoritaires dans Henry se 
sont penches sur les facteurs de politique generale 
qui se degagent du cas de poursuite abusive dans 
Nelles et ont estime opportun de s’en remettre enor- 
mement a ces facteurs pour etablir le seuil de res- 
ponsabilite ouvrant droit a des dommages-interets 
fondes sur la Charte {Henry, par. 66-74). Il est done 
utile d’analyser les regies de droit applicables a la 
poursuite pour negligence intentee par M me Ernst en 
droit prive contre T Office. 

[44] Personne ne conteste que l’Office n’a au- 
cune obligation de diligence envers M me Ernst en 
droit prive de la negligence. Dans ce domaine, la 
presence d’une obligation de diligence depend de 
la previsibilite, de la proximite et de Tabsence de 
considerations de politique generale faisant con- 
trepoids {Cooper c. Hobart, 2001 CSC 79, [2001] 
3 R.C.S. 537, par. 30: Hill c. Commission des ser¬ 
vices policiers de la municipality regionale de 
Hamilton-Wentworth, 2007 CSC 41, [2007] 3 
R.C.S. 129). Dans le cas des organismes de re- 
glementation publics, les tribunaux ont generale- 
ment juge que ces acteurs etatiques n’avaient pas 
d’obligation de diligence envers les demandeurs 
pour cause de proximite insuffisante ou a cause 
de considerations de principe faisant contrepoids 
{Cooper, Edwards c. Barreau du Haut-Canada, 
2001 CSC 80, [2001] 3 R.C.S. 562). 

[45] Les raisons de politique generale que l’on 
considere susceptibles d’ecarter une obligation 
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(i) excessive demands on resources, (ii) the poten¬ 
tial “chilling effect” on the behaviour of the state 
actor, and (iii) protection of quasi-judicial decision 
making: see, e.g., A. M. Linden and B. Feldthusen, 
Canadian Tort Law (10th ed. 2015), at §9.65, citing 
S. Sugarman, “A New Approach to Tort Doctrine: 
Taking the Best From the Civil Law and Common 
Law of Canada” (2002), 17 S.C.L.R. (2d) 375, at 
p. 388. 


[46] The reasons of the Court of Appeal called on 
these sorts of policy considerations to uphold the 
Court of Queen’s Bench’s finding that the Board 
did not owe a duty of care to Ms. Ernst: 


Forcing the Board to consider the extent to which it 
must balance the interests of specific individuals while 
attempting to regulate in the overall public interest would 
be unworkable in fact and bad policy in law. Recogniz¬ 
ing any such private duty would distract the Board from 
its general duty to protect the public, as well as its duty 
to deal fairly with participants in the regulated industry. 
Any such individualized duty of care would plainly in¬ 
volve indeterminate liability, and would undermine the 
Board’s ability to effectively address the general public 
obligations placed on it under its controlling legislative 
scheme, [para. 18] 


[47] Brief reference to the Board’s mandate un¬ 
derlines the wisdom of these comments. Section 3 
of the Energy Resources Conservation Act required 
the Board to undertake its duties respecting proposed 
energy resource projects in light of the public interest 
and with regard to the social, economic, and environ¬ 
mental effects of the project. The Board had the pub¬ 
lic duty of balancing several potentially competing 
rights, interests and objectives. Allowing claimants 
to bring claims for damages against the Board has 
the potential to deplete the Board’s resources, with 
respect to both funds and time. Allowing a claim¬ 
ant to bring a damages claim against the Board may 
also result in defensive actions by the Board, which 
would “chill” its ability to otherwise carry out its 
statutory duties effectively and in the public interest. 
Likewise, the Board is required to balance public and 


de diligence prima facie comprennent : (i) une 
ponction indue sur les ressources, (ii) l’« effet pa- 
ralysant » que cette obligation peut avoir sur la 
conduite de l’acteur etatique et (iii) la protection du 
processus decisionnel quasi judiciaire (voir, p. ex., 
A. M. Linden et B. Feldthusen, Canadian Tort 
Law (10 e ed. 2015), §9.65, citant S. Sugarman, « A 
New Approach to Tort Doctrine : Taking the Best 
From the Civil Law and Common Law of Canada » 
(2002), 17 S.C.L.R. (2d) 375, p. 388. 

[46] Dans ses motifs, la Cour d’appel se fonde 
sur ces considerations de politique generale pour 
confirmer la conclusion de la Cour du Banc de la 
Reine selon laquelle l’Office n’avait pas d’obliga- 
tion de diligence envers M me Ernst: 

[TRADUCTION] II serait irrealisable en fait et mal avise 
en droit de forcer F Office a se pencher sur la mesure 
dans laquelle elle doit concilier les interets de certains 
particuliers tout en essay ant d’etablir des reglements 
dans l’interet public general. Reconnaitre pareille obli¬ 
gation en droit prive aurait pour effet de detourner F Of¬ 
fice de son obligation generale de proteger le public ainsi 
que de son obligation de traiter equitablement avec les 
acteurs de l’industrie reglementee. Toute obligation de 
diligence de ce genre envers un particulier entrainerait 
clairement une responsabilite indeterminee et diminue- 
rait la capacite de F Office de remplir efficacement les 
obligations publiques generales que lui impose le regime 
legislatif auquel il est assujetti. [par. 18] 

[47] Une breve mention du mandat de l’Office fait 
ressortir la sagesse de ces observations. L’article 3 
de la Energy Resources Conservation Act obli- 
geait F Office a exercer ses fonctions relativement 
aux projets d’extraction de ressources energetiques 
a la lumiere de l’interet public ainsi que des effets 
du projet sur les plans social, economique et envi- 
ronnemental. L’Office avait l’obligation publique 
de concilier plusieurs droits, interets et objectifs 
susceptibles de s’opposer. Le fait de permettre aux 
demandeurs d’intenter des recours en dommages- 
interets contre l’Office risque d’accaparer les res¬ 
sources financieres et le temps de ce dernier. Cela 
risque egalement de mettre l’Office sur la defensive 
et de « paralyser » ainsi son aptitude a remplir par 
ailleurs efficacement et dans l’interet public les obli¬ 
gations que lui attribue la loi. De meme, l’Office est 
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private interests in the execution of its quasi-judicial 
duties, and this responsibility is inconsistent with be¬ 
ing liable to an individual claimant for damages. 


[48] This jurisprudence also cautions against 
attempting to segment the functions of a quasi¬ 
judicial regulatory board such as this one into ad¬ 
judicative and regulatory activity for the purposes 
of considering whether its actions should give rise 
to liability. For example, in Edwards, this Court 
endorsed the Ontario Court of Appeal’s refusal to 
distinguish between the Law Society’s adjudicative 
and investigatory functions for the purpose of the 
duty of care analysis: see para. 11, citing (2000), 
48 O.R. (3d) 329 (C.A.), at para. 30. The Board has 
a broad mandate to, among other things, conduct 
inquiries and investigations, make inspections and 
conduct hearings, making it impractical and artifi¬ 
cial to try to distinguish among its various roles for 
the purposes of liability. 

[49] While, as noted. Charter damages are an au¬ 
tonomous remedy, and every state actor has an ob¬ 
ligation to be Charter- compliant, the same policy 
considerations as are present in the law of negli¬ 
gence nonetheless weigh heavily here, particularly 
in light of the availability of judicial review to up¬ 
hold constitutional rights. 


(b) Statutory and Common Law Immunities 

[50] The strong common law immunity of judges 
from civil suits has been extended by common 
law and statute to many quasi-judicial bodies and 
agencies including administrative bodies such as the 
Board, as aptly articulated by my colleague Justice 
Abella in her reasons; and see also, e.g., Morier v. 
Rivard, [1985] 2 S.C.R. 716; Crispin v. Registrar of 
the District Court, [1986] 2 N.Z.L.R. 246 (H.C.), at 
p. 252; Sirros v. Moore, [1975] 1 Q.B. 118 (C.A.), 
at p. 136, cited by Morier, at pp. 739-40; Hazel v. 


tenu de concilier les interets publics et prives dans 
T acquirement de ses obligations quasi judiciaries, 
une responsabilite incompatible avec le fait de de¬ 
voir verser des dommages-interets a un demandeur 
donne. 

[48] La jurisprudence precitee indique egalement 
qu’il ne faut pas tenter de fractionner les fonctions 
d’un organisme de reglementation quasi judiciaire 
comme celui en l’espece en dissociant le role juri- 
dictionnel du role de reglementation dans le but de 
decider si ses agissements devraient engager sa res¬ 
ponsabilite. Par exemple, dans Edwards, notre Cour 
a fait sien le refus de la Cour d’appel de T Ontario 
de distinguer la fonction juridictionnelle du Bar- 
reau de sa fonction d’enqueteur pour les besoins de 
T analyse de T obligation de diligence (voir par. 11, 
citant (2000), 48 O.R. (3d) 329 (C.A.), par. 30). Le 
large mandat confie a l’Office l’oblige notamment a 
mener des enquetes, a effectuer des inspections et a 
tenir des audiences. II est done impossible et factice 
d’essayer de faire la distinction entre ses differentes 
attributions pour les besoins de la responsabilite. 

[49] Bien que, comme je l’ai mentionne prece- 
demment, les dommages-interets accordes en vertu 
de la Charte soient une reparation independante 
et que chaque acteur etatique doive respecter la 
Charte, les memes considerations de politique ge¬ 
nerate presentes en droit de la negligence pesent 
neanmoins lourd dans la balance en l’espece, sur- 
tout au vu de la possibility de recourir au controle 
judiciaire pour faire respecter des droits constitu- 
tionnels. 

b) Les immunites accordees par la loi et la 
common law 

[50] La solide immunite reconnue par la com¬ 
mon law aux juges contre les poursuites civiles a ete 
etendue par la common law et la loi a de nombreux 
organismes quasi judiciaires, y compris les orga- 
nismes administratifs tel 1’Office, comme l’a si bien 
dit ma collegue la juge Abella dans ses motifs (et 
voir aussi, p. ex., Morier c. Rivard, [1985] 2 R.C.S. 
716; Crispin c. Registrar of the District Court, [1986] 
2 N.Z.L.R. 246 (H.C.), p. 252; Sirros c. Moore, 
[1975] 1 Q.B. 118 (C.A.), p. 136, cite dans Morier, 
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Ainsworth Engineered Corp., 2009 HRTO 2180, 
69 C.H.R.R. D/155, at para. 84; Agnew v. Ontario 
Assn, of Architects (1987), 64 O.R. (2d) 8 (Div. Ct.); 
Ermina u Canada (Minister of Citizenship and Im¬ 
migration) (1998), 167 D.L.R. (4th) 764 (F.C.T.D.); 
Cartier v. Nairn, 2009 HRTO 2208, 8 Admin. 
L.R. (5th) 150; Courts of Justice Act, R.S.O. 1990, 
c. C.43; Provincial Court Act, R.S.A. 2000, c. P-31; 
Court of Queen’s Bench Act, R.S.A. 2000, c. C-31; 
A. A. Olowofoyeku, Suing Judges: A Study of Judi¬ 
cial Immunity (1993), at pp. 1-32; P. W. Hogg, P. J. 
Monahan and W. K. Wright, Liability of the Crown 
(4th ed. 2011), at p. 289. This immunity is broad 
and has been applied even in the face of alleged hu¬ 
man rights infringements: Hazel', Cartier, Gonzalez 
v. British Columbia (Ministry of Attorney General), 
2009 BCSC 639, 95 B.C.L.R. (4th) 185; Taylor v. 
Canada (Attorney General), [2000] 3 F.C. 298 
(C.A.), leave to appeal refused, [2000] 2 S.C.R. xiv. 
The common law is a source of “practical wisdom” 
about exposing quasi-judicial and regulatory deci¬ 
sion-makers such as the Board to damages claims. 
And the policy reasons that have led legislatures 
across Canada to enact many statutory immunity 
clauses, like the one that protects this Board, may 
also inform the analysis of countervailing consider¬ 
ations relating to good governance. Of course, these 
sorts of statutory provisions cannot override consti¬ 
tutional rights, but the policy reasons on which they 
are based can and should be taken into account by a 
reviewing court. 


[51] The rationales underlying the common law 
and statutory immunity for quasi-judicial and regu¬ 
latory decision-makers fall into two main interre¬ 
lated categories. First, immunity from civil claims 
permits decision-makers to fairly and effectively 
make decisions by ensuring freedom from interfer¬ 
ence, which is necessary for their independence and 
impartiality: Morier, at pp. 737-38, citing Garnett 
v. Ferrand (1827), 6 B. & C. 611, 108 E.R. 576, at 
pp. 581-82, and Fray v. Blackburn (1863), 3 B. & 
S. 576, 122 E.R. 217. Second, immunity protects 
the capacity of these decision-making institutions 


p. 739-740; Hazel c. Ainsworth Engineered Corp., 
2009 HRTO 2180, 69 C.H.R.R. D/155, par. 84; 
Agnew c. Ontario Assn, of Architects (1987), 64 O.R. 
(2d) 8 (C. div.); Ermina c. Canada (Ministre de la 
Citoyennete et de I Immigration), 1998 CanLII 8969 
(C.F. l re inst.); Cartier c. Nairn, 2009 HRTO 2208, 
8 Admin. L.R. (5th) 150; Loi sur les tribunaux judi- 
ciaires, L.R.O. 1990, c. C.43; Provincial Court Act, 
R.S.A. 2000, c. P-31; Court of Queen’s Bench Act, 
R.S.A. 2000, c. C-31; A. A. Olowofoyeku, Suing 
Judges : A Study of Judicial Immunity (1993), p. 1-32; 
P. W. Hogg, P. J. Monahan et W. K. Wright, Liability 
of the Crown (4 e ed. 2011), p. 289. II s’agit d’une 
large immunite qui a ete appliquee meme en depit de 
violations alleguees des droits de la personne (Hazel, 
Cartier, Gonzalez c. British Columbia (Ministry of 
Attorney General), 2009 BCSC 639, 95 B.C.L.R. 
(4th) 185; Taylor c. Canada (Procureur general), 
[2000] 3 C.F. 298 (C.A.), autorisation d’appel refusee, 
[2000] 2 R.C.S. xiv). La common law est une source 
de « sagesse pratique » quant au fait d’exposer des 
organismes de reglementation quasi judiciaires tels 
que F Office a des demandes de dommages-interets. 
Et l’analyse des preoccupations relatives au bon gou- 
vernement qui font contrepoids peut tenir compte 
egalement des raisons de politique generate qui ont 
amene les legislateurs de partout au pays a adopter 
de nombreuses dispositions legislatives prevoyant une 
immunite comme celle qui protege l’Office en l’es- 
pece. Bien entendu, ce genre de disposition legislative 
ne saurait l’emporter sur les droits constitutionnels, 
mais le tribunal siegeant en revision peut et doit te¬ 
nir compte des raisons de politique generate sur les- 
quelles se fondent ces dispositions. 

[51] Les fondements de Timmunite accordee par 
la common law et la loi aux organismes de reglemen- 
tation quasi judiciaires entrent dans deux categories 
interreliees principales. Premierement, Timmunite a 
l’egard des poursuites civiles permet aux decideurs 
de rendre des decisions de fagon equitable et efficace 
en garantissant qu'ils sont a l’abri de toute interven¬ 
tion, une condition necessaire a leur independance 
et a leur impartialite ( Morier, p. 737-738, citant 
Garnett c. Ferrand (1827), 6 B. & C. 611, 108 E.R. 
576, p. 581-582, et Fray c. Blackburn (1863), 3 B. 
& S. 576, 122 E.R. 217. Deuxiemement, Timmunite 
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to fulfill their functions without the distraction of 
time-consuming litigation. 

[52] These grounds for immunity resonate in the 
context of claims for Charter damages. 

[53] If actions for Charter damages were brought 
against the Board, it would inevitably be involved 
in defending those suits and thereby distracted from 
its statutory responsibilities. As Hogg, Monahan 
and Wright observe in relation to judicial immunity, 
the public relies on judges and the courts to resolve 
difficult problems, and “a judge would be placed 
in an intolerably vulnerable position, and there 
would be no end to litigation, if a disappointed liti¬ 
gant could turn around and bring fresh proceedings 
against the judge”: p. 283. The same may be said 
of quasi-judicial decision-makers: Ontario Law Re¬ 
form Commission, Report on the Liability of the 
Crown (1989), at p. 29. 


[54] Furthermore, allowing Charter damages 
claims to be brought for the Board’s actions and 
decisions has the potential to distort the appeal and 
review process. The corollary of immunity is that a 
judicial or quasi-judicial decision can be challenged 
only through judicial review or the appeals pro¬ 
cess: Royer v. Mignault, [1988] R.J.Q. 670 (C.A.), 
at pp. 673-74. This prevents judicial and quasi-ju¬ 
dicial decision-makers from having to justify their 
decisions beyond the justification disclosed by the 
record which will be available for appeal or judi¬ 
cial review: Canada (Attorney General) v. Slansky, 
2013 FCA 199, [2015] 1 F.C.R. 81, at para. 136, per 
Mainville J.A., concurring. It is worth remembering 
that in order not to compromise the decision-maker’s 
impartiality or the finality of his or her decision, the 
decision-maker has a limited role in an appeal or ju¬ 
dicial review proceeding: see, e.g., Ontario (Energy 
Board) v. Ontario Power Generation Inc., 2015 SCC 
44, [2015] 3 S.C.R. 147. However, no such limit 
can apply to the scope of a quasi-judicial regulatory 
board’s defence against damages claims. Moreover, 
damages claims against such bodies, whether under 


assure la capacite de ces institutions juridictionnelles 
de s’acquitter de leurs fonctions sans etre distraites 
par un long proces. 

[52] Ces fondements de l’immunite trouvent un 
echo dans le contexte des demandes de dommages- 
interets fondees sur la Charte. 

[53] Si des actions en dommages-interets fon¬ 
dees sur la Charte etaient intentees contre 1’Office, 
il serait inevitablement tenu de se defendre contre 
ces poursuites et, du meme coup, detourne des res- 
ponsabilites que lui attribue la loi. Comme le font 
remarquer les auteurs Hogg, Monahan et Wright a 
propos de l’immunite judiciaire, le public compte 
sur les juges et les tribunaux pour resoudre des pro- 
blemes epineux et [traduction] « le juge se trouve- 
rait dans une situation de vulnerability insoutenable 
et les poursuites en justice n’auraient jamais de 
fin si la partie deque pouvait intenter un nouveau 
recours contre lui » (p. 283). Cela vaut egalement 
pour les decideurs quasi judiciaires (Commission 
de reforme du droit de F Ontario, Report on the Lia¬ 
bility of the Crown (1989), p. 29). 

[54] De plus, le fait de permettre la presentation 
de demandes de dommages-interets en vertu de 
la Charte pour des mesures et decisions de FOf¬ 
fice risque de denaturer le processus d’appel et de 
controle. L'immunite a pour corollaire la possibility 
de contester une decision judiciaire ou quasi judi¬ 
ciaire uniquement par voie de controle judiciaire 
ou d’appel ( Royer c. Mignault, [1988] R.J.Q. 670 
(C.A.), p. 673-674). Cela soustrait les decideurs ju¬ 
diciaires et decideurs quasi judiciaires a Fobligation 
de justifier leurs decisions au-dela de ce que revele 
le dossier qui pourra etre consulte pour les besoins 
de l’appel ou du controle judiciaire ( Canada (Pro- 
cureur general) c. Slansky, 2013 CAF 199, [2015] 
1 R.C.F. 81, par. 136, le juge Mainville, motifs 
concordants). II convient de rappeler que, pour eviter 
de compromettre son impartiality ou le caractere de- 
finitif de sa decision, le decideur joue un role limite 
dans une procedure d’appel ou de controle judiciaire 
(voir, p. ex., Ontario (Commission de Venergie) 
c. Ontario Power Generation Inc., 2015 CSC 44, 
[2015] 3 R.C.S. 147). Cependant, aucune restriction 
de ce genre ne peut s’appliquer au moyen de defense 
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the Charter or otherwise, open up new avenues of 
collateral attack. By protecting judicial and quasi¬ 
judicial decision-makers from having to defend their 
decisions against damages suits, the immunity si¬ 
multaneously strengthens public confidence in the 
legal system, preserves impartiality, both in fact and 
in perception, and closes off routes of collateral at¬ 
tack. See MacKeigan v. Hickman , [1989] 2 S.C.R. 
796, at pp. 828-30. 


[55] To conclude on this point, the policy reasons 
that underlie the common law and statutory immu¬ 
nities for regulatory and quasi-judicial boards like 
this one relate directly to the types of good gov¬ 
ernance concerns identified in Ward. Opening the 
Board to damages claims will distract it from its 
statutory duties, potentially have a chilling effect on 
its decision making, compromise its impartiality, 
and open up new and undesirable modes of collat¬ 
eral attack on its decisions. 


(3) Case-by-Case Consideration Undermines 
the Purposes of the Immunity 

[56] Ms. Ernst argues that claims for Charter 
damages must be assessed on a case-by-case basis 
to determine whether damages would be an ap¬ 
propriate and just remedy. However, as has been 
pointed out many times, requiring a case-by-case 
examination of particular claims largely under¬ 
mines the purpose of conferring immunity in the 
first place: Gonzalez, at para. 49. 

[57] Immunity is easily frustrated where the 
mere pleading of an allegation of bad faith or puni¬ 
tive conduct in a statement of claim can call into 
question a decision-maker’s conduct: Gonzalez, at 
para. 53. Even qualified immunity undermines the 
decision-maker’s ability to act impartially and inde¬ 
pendently, as the mere threat of litigation, achieved 


qu’un organisme de reglementation quasi judiciaire 
peut opposer a des demandes de dommages-interets. 
En outre, les demandes de dommages-interets diri- 
gees contre pareils organismes, que ce soit en vertu 
de la Charte ou d’une autre source, ouvrent de nou- 
velles pistes de contestation indirecte. En soustrayant 
les decideurs judiciaires et decideurs quasi judiciai- 
res a 1’obligation de defendre leurs decisions contre 
des poursuites en dommages-interets, l’immunite 
renforce la confiance du public dans le systeme juri- 
dique tout en preservant 1’impartialite, a la fois dans 
les faits et en apparence, et ecarte les possibilites de 
contestation indirecte. Voir MacKeigan c. Hickman, 
[1989] 2 R.C.S. 796, p. 828-830. 

[55] Pour conclure sur ce point, les raisons de 
politique generale qui sous-tendent les immunites 
accordees par la common law et la loi aux orga¬ 
nismes de reglementation quasi judiciaires tels que 
celui en l’espece se rapportent directement au genre 
de preoccupation relative au bon gouvernement de- 
gagee dans Ward. Exposer 1’Office a des demandes 
de dommages-interets le detournera des obligations 
que lui attribue la loi et cela pourrait avoir un effet 
paralysant sur sa prise de decisions, compromettre 
son impartialite et ouvrir la voie a de nouveaux 
moyens indesirables d’attaquer indirectement ses 
decisions. 

(3) L’examen au cas par cas mine la raison 
d’etre de l’immunite 

[56] M me Ernst soutient qu’il faut evaluer au cas 
par cas les demandes de dommages-interets fondees 
sur la Charte pour decider si les dommages-interets 
constitueraient une reparation convenable et juste. 
Or, comme on l’a souligne a maintes reprises, exi- 
ger un examen au cas par cas de certaines demandes 
mine en grande partie le motif pour lequel l’immu- 
nite est accordee au depart ( Gonzalez , par. 49). 

[57] L’immunite est aisement contrecarree lors- 
qu’il suffit de plaider la mauvaise foi ou une conduite 
punitive dans une declaration pour mettre en doute 
la conduite d’un decideur ( Gonzalez, par. 53). Meme 
une immunite restreinte diminue la capacite du de¬ 
cideur d’agir en toute impartialite et independance, 
car la simple menace de poursuite proferee a l’aide 
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by artful pleadings, will require the decision-maker 
to engage with claims brought against him or her. 
As Lord Denning M.R. held, to be truly free in 
thought, judges should not be “plagued with allega¬ 
tions of malice or ill-will or bias or anything of the 
kind”: Sirros, at p. 136, cited by Morier, at pp. 739- 
40. 

C. To Sum Up 

[58] As Ms. Ernst accepts, the immunity clause 
purports to bar her claim for Charter damages. That 
being the case, her damages claim must be struck 
and the appeal dismissed unless she succeeds in 
challenging the constitutionality of the immunity 
provision. She has failed to do so. It follows that 
her claim for Charter damages should be struck out 
and the appeal dismissed. 

[59] I would answer the constitutional question as 
follows: 

Is s. 43 of the Energy Resources Conservation Act , 
R.S.A. 2000, c. E-10, constitutionally inapplicable or 
inoperable to the extent that it bars a claim against the 
regulator for a breach of s. 2(b) of the Canadian Charter 
of Rights and Freedoms and an application for a remedy 
under s. 24(1) of the Canadian Charter of Rights and 
Freedoms ? 

Answer: To the extent that s. 43 purports to bar 
a claim for Charter damages, the answer is no. 

IV. Disposition 

[60] I would dismiss the appeal with costs. 

The following are the reasons delivered by 

[61] Abella J. — Two statutory provisions are 
at stake. The first is Alberta’s requirement that be¬ 
fore a constitutional challenge can be brought, the 
government must be given notice so that the law is 
given a thorough airing, with all parties having a 
chance to bring and test the evidence. This protects 


d’habiles plaidoiries obligera le decideur a se de- 
fendre contre des reclamations presentees contre lui. 
Tel que l’a affirme le maitre des roles lord Denning, 
pour etre reellement libre d’esprit, le juge ne doit pas 
etre [traduction] « inquiete par des allegations de 
mauvaise foi, de prejudice ou d’autre chose de sem- 
blable »( Sirros , p. 136, cite dans Morier, p. 739-740). 

C. Synthese 

[58] Comme le reconnait M me Ernst, la disposi¬ 
tion d’immunite vise a faire obstacle a sa demande 
de dommages-interets fondee sur la Charte. Cela 
etant, il faut radier sa demande et rejeter l’appel 
a moins qu’elle reussisse a contester la consti- 
tutionnalite de cette disposition. Elle n’y est pas 
parvenue. En consequence, il y a lieu de radier 
sa demande de dommages-interets fondee sur la 
Charte et de rejeter le pourvoi. 

[59] Je reponds ainsi a la question constitution- 
nelle : 

L’article 43 de la loi intitulee Energy Resources Conser¬ 
vation Act, R.S.A. 2000, c. E-10, est-il inapplicable ou 
inoperant du point de vue constitutionnel en ce qu’il 
fait obstacle a la presentation d’une action contre l’or- 
ganisme de reglementation pour violation de l’al. 2b) de 
la Charte canadienne des droits et libertes, ainsi qu’a la 
presentation d'une demande de reparation fondee sur le 
par. 24(1) de la Charte canadienne des droits et libertes ? 

Reponse : La reponse est non en ce que l'art. 43 
vise a faire obstacle a une demande de dommages- 
interets fondee sur la Charte. 

IV. Dispositif 

[60] Je suis d’avis de rejeter le pourvoi avec 
depens. 

Version franqaise des motifs rendus par 

[61] La juge Abella — Il y a deux dispositions 
legislatives en jeu. La premiere est une disposition 
d'une loi albertaine qui oblige un demandeur, avant 
de pouvoir contester la constitutionnalite d’une loi, 
a donner un avis au gouvernement pour permettre 
un examen approfondi de la loi et pour donner a 
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the public interest by ensuring that laws are not 
casually or cavalierly either set aside or upheld. It 
also ensures the existence of a full and proper re¬ 
cord on appeal. 


[62] The second provision is an immunity clause 
protecting an administrative tribunal (like almost all 
quasi-judicial and judicial bodies in Alberta and the 
rest of Canada) from being sued for damages. This 
protects the public interest by ensuring that adju¬ 
dicative bodies responsible for making independent 
decisions are not casually or cavalierly dragged into 
litigation that drains their attention and public re¬ 
sources. 


[63] Jessica Ernst is asking this Court to decide 
whether an immunity clause insulating a quasi¬ 
judicial tribunal from lawsuits, bars her from bring¬ 
ing a claim for Charter damages against that tribunal. 

[64] Ms. Ernst’s claim is for damages under 
s. 24(1) of the Canadian Charter of Rights and 
Freedoms from a quasi-judicial administrative body, 
the Energy Resources Conservation Board. 2 She 
claims that Charter damages are warranted because 
of the Board’s decision to stop communicating with 
her, in essence finding her to be a vexatious litigant. 
Bypassing judicial review, she chose instead to 
designate the Board’s decision as unconstitutional, 
claiming it breached her right to freedom of expres¬ 
sion under s. 2(b) of the Charter. The Alberta Court 
of Queen’s Bench and the Alberta Court of Appeal 
had no difficulty finding that s. 43 of the Energy 
Resources Conservation Act, R.S.A. 2000, c. E-10, 
an immunity clause in the Board’s enabling statute, 
bars any and all claims against the Board, including 
claims for Charter damages. 


2 Now known as the Alberta Energy Regulator. 


tous les interesses Toccasion de presenter et de 
contester la preuve. Cette disposition protege l’in- 
teret public en garantissant que les lois ne sont pas 
invalidees ou confirmees a la legere ou de fagon ca- 
valiere. Elle assure egalement l’existence d’un dos¬ 
sier complet et adequat en appel. 

[62] La seconde disposition est une disposition 
d’immunite qui protege les tribunaux administratifs 
(comme la quasi-totalite des organismes judiciaires 
et quasi judiciaires de l’Alberta et du reste du Ca¬ 
nada) contre les poursuites en dommages-interets. 
Cette immunite protege l’interet public en garantis¬ 
sant que les organismes juridictionnels qui doivent 
rendre des decisions en toute independance ne se 
voient pas entraines a la legere ou de fagon cava- 
liere dans des proces qui distrairaient leur attention 
et draineraient les ressources publiques. 

[63] Jessica Ernst demande a notre Cour de deci¬ 
der si une disposition d’immunite mettant un tribu¬ 
nal quasi judiciaire a l’abri des poursuites en justice 
l'empeche d’intenter une action en dommages- 
interets en vertu de la Charte contre ce tribunal. 

[64] M me Ernst reclame, en vertu du par. 24(1) 
de la Charte canadienne des droits et libertes, des 
dommages-interets d’un organisme administratif 
quasi judiciaire, l’Energy Resources Conservation 
Board (« Office ») 2 . Elle pretend que Toctroi de 
dommages-interets en vertu de la Charte est justi- 
fie en raison de la decision de TOffice de cesser de 
communiquer avec elle et de conclure pour l’essen- 
tiel qu’elle est une plaideuse querulente. Contour- 
nant la procedure de controle judiciaire, elle a 
plutot juge inconstitutionnelle la decision de TOf- 
fice et pretendu qu’elle violait le droit a la liberte 
d’expression que lui garantit l’al. 2b) de la Charte. 
La Cour du Banc de la Reine de 1’Alberta et la Cour 
d’appel de cette province n’ont eu aucune difficulty 
a conclure que l’art. 43 de VEnergy Resources 
Conservation Act, R.S.A. 2000, c. E-10, une dispo¬ 
sition d’immunite de la loi habilitante de l’Office, 
rend irrecevable toute demande dirigee contre lui, 
y compris les demandes de dommages-interets fon- 
dees sur la Charte. 


2 Organisme maintenant connu sous le nom d’Alberta Energy 
Regulator. 
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[65] Ms. Ernst at no stage gave the required for¬ 
mal notice of a constitutional challenge to s. 43. In 
fact, in both prior proceedings, she expressly de¬ 
nied that she was challenging the constitutionality 
of the immunity clause. Instead, she was challeng¬ 
ing the applicability of the clause to her Char¬ 
ter claim. She claimed to be entitled to a remedy 
for a Charter breach under s. 24(1), regardless of 
whether s. 43 entitled her to get a remedy. 

[66] Ms. Ernst’s argument that she was not 
seeking to challenge the validity of s. 43, only its 
applicability to a Charter damages claim, is un¬ 
sustainable. The immunity clause either complies 
with the Charter or it does not. But either way, 
there must be a judicial determination of the con¬ 
stitutional validity, and therefore the constitutional 
applicability, of the provision. Ms. Ernst’s argu¬ 
ment that the immunity clause does not apply when 
a Charter remedy is being sought, is an argument 
that there is no need to go through the necessary 
steps to determine whether a provision is Charter- 
compliant in order to disregard it. This invokes Al¬ 
ice in Wonderland. 


[67] Since Ms. Ernst did not seek to challenge the 
constitutionality of s. 43 in the prior proceedings, 
there is no record either to justify or impugn the 
provision. This means that for the time being, the 
provision’s constitutionality is intact, which means 
that the Board’s immunity is intact, which means 
that Ms. Ernst cannot, under these circumstances, 
legally sustain a claim that the Board is vulner¬ 
able to a damages claim, either under the Charter 
or otherwise. As a result, I agree with the Alberta 
courts that Ms. Ernst’s claim ought to be struck. 


[68] R. v. Imperial Tobacco Canada Ltd., [2011] 
3 S.C.R. 45, sets out the accepted test for striking 
out a claim: 


[65] M me Ernst n’a jamais donne l’avis officiel re- 
quis pour contester la constitutionnalite de Tart. 43. 
En fait, lors des deux instances anterieures, elle a 
expressement nie qu’elle contestait la constitution¬ 
nalite de la disposition d’immunite. Elle affirmait 
plutot contester 1 'applicability de cette disposition 
a sa demande fondee sur la Charte. Elle soutenait 
avoir droit, en vertu du par. 24(1), a une reparation 
pour une violation de la Charte, peu importe si 
Tart. 43 lui donnait droit a une reparation. 

[66] L" argument de M me Ernst suivant lequel elle 
ne cherchait pas a contester la validite de Tart. 43, 
mais seulement son applicabilite a une demande 
de dommages-interets fondee sur la Charte, est 
insoutenable. Ou bien la disposition d’immunite 
est conforme a la Charte, ou bien elle ne Test pas. 
Mais dans un cas comme dans Tautre, une decision 
judiciaire doit etre rendue au sujet de la constitu¬ 
tionnalite de cette disposition et, partant, au sujet de 
son applicabilite sur le plan constitutionnel. L’argu¬ 
ment de M me Ernst que la disposition d’immunite 
ne s’applique pas lorsque la reparation est deman- 
dee en vertu de la Charte revient a affirmer qu’il 
n’est pas necessaire de franchir les etapes prevues 
pour determiner si une disposition est conforme a 
la Charte avant de decider s’il y a lieu de Tecarter. 
Un tel raisonnement semble tire du roman Alice au 
pays des merveilles. 

[67] Puisque M me Ernst n’a pas tente de contester 
la constitutionnalite de Tart. 43 lors des instances 
anterieures, il n’y a pas de dossier pouvant servir 
a justifier ou a attaquer la disposition en question. 
Cela signifie que, pour T instant, la constitutionna¬ 
lite de cette disposition demeure intacte, de sorte 
que Timmunite de l’Ofhce est elle aussi intacte et 
que, dans ces conditions, M me Ernst ne peut sou- 
tenir en droit que l’Office est susceptible d’etre 
condamne a des dommages-interets, que ce soit en 
vertu de la Charte ou autrement. Par consequent, 
je suis d’accord avec les tribunaux albertains pour 
conclure qu’il y a lieu de radier la demande de 
M me Ernst. 

[68] L'arret R. c. Imperial Tobacco Canada Ltee, 
[2011] 3 R.C.S. 45, enonce le test reconnu qui s’ap- 
plique a la radiation d’une demande : 
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A claim will only be struck if it is plain and obvious, 
assuming the facts pleaded to be true, that the pleading 
discloses no reasonable cause of action: Odhavji Es¬ 
tate v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263, 
at para. 15; Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 
959, at p. 980. Another way of putting the test is that the 
claim has no reasonable prospect of success. Where a 
reasonable prospect of success exists, the matter should 
be allowed to proceed to trial: see, generally, Syl Apps 
Secure Treatment Centre v. B.D., 2007 SCC 38, [2007] 
3 S.C.R. 83; Odhavji Estate', Hunt', Attorney General of 
Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 
735. 


. . . The history of our law reveals that often new de¬ 
velopments in the law first surface on motions to strike 
or similar preliminary motions, like the one at issue 
in Donoghue v. Stevenson[, [1932] A.C. 562 (H.L.)]. 
Therefore, on a motion to strike, it is not determinative 
that the law has not yet recognized the particular claim. 
The court must rather ask whether, assuming the facts 
pleaded are true, there is a reasonable prospect that the 
claim will succeed. The approach must be generous and 
err on the side of permitting a novel but arguable claim 
to proceed to trial (at paras. 17-21). 

[69] This is not a cascading, multi-factored test, 
it is a simple one: Is it plain and obvious that s. 43 
bars Ms. Ernst’s claim? 


[70] The immunity clause in this case is absolute 
and unqualified: 


43 No action or proceeding may be brought against the 
Board or a member of the Board or a person referred to 
in section 10 or 17(1) in respect of any act or thing done 
purportedly in pursuance of this Act, or any Act that the 
Board administers, the regulations under any of those 
Acts or a decision, order or direction of the Board. 


[71] The legislature clearly chose not to qualify 
the immunity in any way. Any argument that it 
should not apply to conduct alleged to be punitive, 
or that it applies to adjudicative but not to other 


. . . Faction ne sera rejetee que s’il est evident et mani- 
feste, dans l’hypothese ou les faits allegues seraient ave- 
res, que la declaration ne revele aucune cause d’action 
raisonnable : Succession Odhavji c. Woodhouse, 2003 
CSC 69, [2003] 3 R.C.S. 263, par. 15; Hunt c. Carey 
Canada Inc., [1990] 2 R.C.S. 959, p. 980. Autrement 
dit, la demande doit n’avoir aucune possibilite raison¬ 
nable d’etre accueillie. Sinon, il faut lui laisser suivre 
son cours : voir generalement Syl Apps Secure Treatment 
Centre c. B.D., 2007 CSC 38, [2007] 3 R.C.S. 83; Suc¬ 
cession Odhavji ; Hunt', Procureur general du Canada c. 
Inuit Tapirisat of Canada, [1980] 2 R.C.S. 735. 


. . . L’histoire de notre droit nous apprend que souvent, 
des requetes en radiation ou des requetes preliminaires 
semblables, a F instar de celle presentee dans Donoghue 
c. Stevenson, [[1932] A.C. 562 (H.L.),] amorcent une evo¬ 
lution du droit. Par consequent, le fait qu’une action en 
particulier n’a pas encore ete reconnue en droit n’est pas 
determinant pour la requete en radiation. Le tribunal doit 
plutot se demander si, dans l’hypothese oil les faits alle¬ 
gues seraient averes, il est raisonnablement possible que 
Faction soit accueillie. L’approche doit etre genereuse et 
permettre, dans la mesure du possible, l’instruction de 
toute demande inedite, mais soutenable (par. 17-21). 

[69] Il ne s’agit pas d’un test comportant de mul¬ 
tiples facteurs a analyser en cascade. Ce test est 
simple : est-il evident et manifeste que l’art. 43 fait 
obstacle a la demande de M me Ernst? 

[70] La disposition d’immunite en l’espece est 
sans equivoque et categorique : 

[TRADUCTION] 

43 Aucune action ou instance ne peut etre introduite 
contre F Office, un commissaire ou toute personne 
mentionnee a F article 10 ou au paragraphe 17(1) pour 
tout acte ou toute chose qui aurait ete accompli en 
conformite avec la presente loi, toute loi appliquee 
par FOffice, tout reglement d’application des lois en 
question ou une decision, ordonnance ou directive de 
F Office. 

[71] La legislature a clairement choisi de ne pas 
nuancer l’immunite de quelque faqon que ce soit. 
Aucun argument selon lequel l’immunite ne devrait 
pas s’appliquer a une conduite qualifiee de punitive 
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kinds of Board decisions, is nowhere evident in the 
statutory language. That is precisely why determin¬ 
ing the constitutionality of the clause based on a 
full evidentiary record is so important. It may be 
that the clause could be amended to permit suits 
for punitive conduct, but that is not what the clause 
now says. Moreover, creating a novel distinction 
between adjudicative and non-adjudicative conduct 
for purposes of limiting the scope of the immunity 
clause, strikes me as being an unhelpful unravelling 
of established jurisprudence. 


[72] As a result, it is plain and obvious, based 
on the plain and obvious language of s. 43, that 
Ms. Ernst’s claim is barred. The fact that her claim 
alleges “punitive” conduct cannot change the un¬ 
qualified language in s. 43. 

[73] Without a proper determination of the con¬ 
stitutionality of the immunity clause, there can be 
no assessment of its inapplicability or inoperability. 
It follows that Ms. Ernst’s claim for Charter dam¬ 
ages should be struck, and the appeal dismissed. 


Background 

[74] The Board is an independent quasi-judicial 
body responsible for regulating the development 
of Alberta’s energy resources. It licenses gas wells 
and enforces legislative and regulatory provisions 
that are intended to protect the groundwater sup¬ 
ply from interference or contamination due to oil 
and gas development. The Board has detailed pro¬ 
cedures for receiving and investigating public com¬ 
plaints, conducting compliance inspections, and 
taking appropriate enforcement and remedial action 
when necessary. As set out in its enabling legisla¬ 
tion, the Board is authorized to conduct hearings, 
inquiries and investigations, award costs and re¬ 
ceive witnesses. 


ou s’applique aux decisions de nature juridiction- 
nelle de TOffice, mais non a ses autres decisions, 
ne ressort du texte de la loi. Voila precisement 
pourquoi il est si important de trancher la consti- 
tutionnalite de la disposition sur la foi d’un dossier 
de preuve complet. II se peut que Ton modihe la 
disposition ahn de permettre Texercice de recours 
dans les cas de conduite punitive, mais ce n ’est pas 
ce que prevoit la disposition aujourd’hui. Qui plus 
est, je considere que creer une nouvelle distinction 
entre la conduite juridictionnelle et la conduite non 
juridictionnelle dans le but de restreindre la portee 
de la disposition d'immunite a pour effet de deme- 
ler inutilement la jurisprudence etablie. 

[72] Par consequent, il est manifeste et evident, 
au vu des termes evidents et manifestes de Tart. 43, 
que la demande de M me Ernst est irrecevable. Le 
fait qu’une conduite « punitive » soit alleguee dans 
sa demande ne peut emporter modification du texte 
categorique de Tart. 43. 

[73] Faute d’une decision en bonne et due forme 
sur la constitutionnalite de la disposition d’immu- 
nite, il est impossible de juger de son inapplicabilite 
ou de son inoperabilite. Par consequent, la demande 
de dommages-interets presentee par M me Ernst en 
vertu de la Charte doit etre radiee, et le pourvoi, 
rejete. 

Contexte 

[74] L'Office est un organisme quasi judiciaire in¬ 
dependant charge de reglementer l’exploitation des 
ressources energetiques de l’Alberta. Il delivre des 
permis pour T exploitation de puits de petrole et ap¬ 
plique les dispositions legislatives et reglementaires 
visant a proteger les reserves d’eau souterraine 
contre les interferences et la contamination attri- 
buables a Texploitation des hydrocarbures. L’Of¬ 
fice a etabli une procedure detaillee pour recevoir 
et etudier les plaintes du public, proceder a des ins¬ 
pections en vue de verifier la conformite et prendre 
les mesures coercitives et correctrices necessaires. 
Comme le precise sa loi habilitante, TOffice est au¬ 
torise a mener des audiences, des enquetes et des 
investigations, a accorder des depens et a entendre 
des temoins. 
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[75] Ms. Ernst owns land near Rosebud, Alberta. 
She opposed the activities of EnCana Corporation, 
which engaged in hydraulic fracturing and drilling 
close to her property. Throughout 2004 and 2005, 
Ms. Ernst frequently voiced her concerns about 
the negative impacts caused by oil and gas devel¬ 
opment near her home. She did this through con¬ 
tact with the Board’s compliance, investigation and 
enforcement offices. She also voiced her concerns 
publicly. 


[76] EnCana’s activities resulted in Ms. Ernst 
bringing claims against EnCana, the Board, and the 
government of Alberta in December of 2007. 

[77] The claim against EnCana was based on 
damage to Ms. Ernst’s water supply. Alberta was 
sued because it had failed to respond to her com¬ 
plaints about EnCana’s activities notwithstanding 
that it owed Ms. Ernst a duty to protect her water 
supply. Ms. Ernst’s claims against EnCana and 
against the province were not before this Court. 


[78] The claim against the Board was binary. One 
claim was in negligence, alleging that the Board, 
which has regulatory jurisdiction over the activities 
of EnCana, had negligently administered the regu¬ 
latory regime under the Energy Resources Conser¬ 
vation Act. 


[79] The second claim against the Board was that 
it had breached Ms. Ernst’s s. 2(b) right to freedom 
of expression by “arbitrarily, and without legal au¬ 
thority” restricting her communications with the 
Board. 


[80] Ms. Ernst claimed that because of her pub¬ 
lic criticisms, and because of a reference she made 
to Weibo Ludwig (who was convicted for carrying 
out bombings and other destructive acts against oil 
industry installations in Alberta), the Board prohib¬ 
ited her from communicating with it. As a result, 


[75] M me Ernst possede un terrain situe pres de 
Rosebud (Alberta). Elle s’est opposee aux activites 
d’EnCana Corporation, qui a effectue des travaux 
de fracturation hydraulique et de forage a proxi- 
mite de sa propriete. En 2004 et 2005, M me Ernst a 
frequemment exprime ses inquietudes au sujet des 
impacts negatifs de l’exploitation des ressources 
petrolieres et gazieres pres de chez elle. Elle s’est 
adressee aux services de T Office charges de la sur¬ 
veillance de la conformite, des enquetes et de l’ap- 
plication de la loi. Elle a egalement exprime ses 
preoccupations sur la place publique. 

[76] Les activites d’EnCana ont incite M me Ernst 
a poursuivre EnCana, T Office et le gouvernement 
de T Alberta en decembre 2007. 

[77] La demande visant EnCana etait fondee sur 
les dommages causes a l’approvisionnement en eau 
de M me Ernst. L’Alberta etait poursuivie en raison 
de son defaut de repondre aux plaintes formulees 
par M me Ernst relativement aux activites d’EnCana 
en depit de son obligation de proteger T approvi- 
sionnement en eau de M me Ernst. La Cour n’a pas 
ete saisie des recours intentes par M me Ernst contre 
EnCana et la province. 

[78] Quant a la demande dirigee contre l’Office, 
elle comportait deux volets. Le premier etait fonde 
sur la negligence : M me Ernst alleguait que 1’Office, 
qui exerce une competence reglementaire sur les 
activites d’EnCana, avait fait preuve de negligence 
dans T application du regime reglementaire prevu 
par V Energy Resources Conservation Act. 

[79] D’apres le second volet de la demande for¬ 
mulae contre 1’Office, ce dernier a viole le droit a la 
liberte d’expression garanti a M me Ernst par l’al. 2b) 
de la Charte en restreignant [traduction] « arbi- 
trairement et illegalement » ses communications 
avec TOffice. 

[80] M me Ernst a pretendu qu’en raison des cri¬ 
tiques qu’elle avait exprimees publiquement et 
du fait qu’elle avait mentionne le nom de Weibo 
Ludwig (qui avait ete reconnu coupable d’attentats 
a la bombe et d’autres actes de vandalisme perpe- 
tres contre des installations petrolieres en Alberta), 
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Ms. Ernst claimed she was unable to properly reg¬ 
ister her concerns that EnCana was adversely im¬ 
pacting the Rosebud Aquifer and her groundwater 
supply. 


[81] The Manager of the Board’s Compliance 
Branch wrote to Ms. Ernst and told her that all staff 
were instructed to avoid further contact with her, 
and that he had reported her to the Attorney Gen¬ 
eral of Alberta, the RCMP and the Board’s Field 
Surveillance Branch. 


[82] When Ms. Ernst sought clarification of 
the restrictions she faced, she was directed to the 
Board’s Legal Branch, which informed her that the 
Board “took a decision in 2005 to discontinue fur¬ 
ther discussion with” her, and would not re-open 
communications through the regular channels un¬ 
less she agreed to raise her concerns only through 
the Board. 


[83] In March 2007, Ms. Ernst was informed that 
she was again free to communicate with any staff at 
the Board. 

[84] Rather than seeking judicial review of the 
Board’s decision to stop communicating with her 
when she was first informed of this in November 
2005, Ms. Ernst waited two years and then filed 
a statement of claim on December 3, 2007, an 
amended statement of claim on April 21, 2011, and 
a second amended statement of claim on Febru¬ 
ary 7, 2012. 

[85] The remedy Ms. Ernst sought for this second 
breach was “damages in the amount of $50,000.00 
under section 24(1) of the Canadian Charter of 
Rights and Freedoms”. 

[86] The Board applied to strike out portions of 
Ms. Ernst’s pleadings for failing to disclose a rea¬ 
sonable cause of action. It relied on its immunity 
clause, s. 43 of the Energy Resources Conservation 


T Office avait interdit a M me Ernst de communiquer 
avec lui. M me Ernst affirmait par consequent qu’elle 
n’avait pas ete en mesure d’exprimer valablement 
ses preoccupations suivant lesquelles EnCana nui- 
sait a l’aquifere de Rosebud et a son approvisionne- 
ment souterrain en eau. 

[81] Le directeur de la Direction de la conformite 
de l’Office a ecrit a M me Ernst pour l'informer que 
tous les membres de son personnel avaient regu 
pour instructions de cesser de communiquer avec 
elle et qu’il avait signale son cas au procureur ge¬ 
neral de 1’Alberta, a la GRC et a la Direction de la 
surveillance sur le terrain de T Office. 

[82] Lorsqu’elle a cherche a obtenir des eclair- 
cissements au sujet des restrictions qui lui avaient 
ete imposees, M me Ernst a ete dirigee vers les ser¬ 
vices juridiques de T Office qui lui ont fait savoir 
que T Office [traduction] « a[vait] decide en 2005 
de cesser de communiquer avec » elle et n’accepte- 
rait de reprendre contact avec elle par les voies de 
communication habituelles que si elle acceptait de 
formuler ses doleances uniquement a l’Office. 

[83] En mars 2007, M me Ernst a ete informee 
qu’elle etait de nouveau libre de communiquer avec 
tous les membres du personnel de 1’Office. 

[84] Au lieu de demander le controle judiciaire 
de la decision de TOffice de cesser de communi¬ 
quer avec elle lorsqu’elle avait ete informee pour la 
premiere fois de cette mesure en novembre 2005, 
M me Ernst a attendu deux ans avant de produire une 
declaration le 3 decembre 2007, une declaration 
modifiee le 21 avril 2011, puis une deuxieme decla¬ 
ration modifiee le 7 fevrier 2012. 

[85] La reparation que M me Ernst reclamait pour 
cette seconde violation etait [traduction] « la 
somme de 50 000 $ a titre de dommages-interets 
en vertu du par. 24(1) de la Charte canadienne des 
droits et libertes ». 

[86] L'Office a presente une requete en vue de 
faire radier des elements des actes de procedure 
de M me Ernst au motif qu’ils ne revelaient aucune 
cause d’action raisonnable. L'Office a invoque sa 
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Act, arguing that it provided a complete bar to both 
the negligence and Charter damage claims against 
the Board. The Board also argued that the appro¬ 
priate way for Ms. Ernst to challenge the Board’s 
discretionary decision was through judicial review. 


[87] The case management judge at the Queen’s 
Bench, Wittmann C.J., found that the proposed 
negligence claim was unsupportable at law since 
there was no private law duty of care owed to 
Ms. Ernst by the Board based on this Court’s de¬ 
cisions in Cooper v. Hobart, [2001] 3 S.C.R. 537, 
and Edwards v. Law Society of Upper Canada, 
[2001] 3 S.C.R. 562 ((2013), 85 Alta. L.R. (5th) 
333 (Q.B.), at paras. 28-29). 

[88] Wittmann C.J. also held that s. 43 barred 
Ms. Ernst’s claim for Charter damages. He stated 
that in order to properly challenge the constitution¬ 
ality of s. 43, Ms. Ernst was required to give the 
necessary notice to the Attorneys General of Alberta 
and Canada but had failed to do so: 


... if Ernst seeks as a remedy a declaration striking 
down section 43 of the [Energy Resources Conservation 
Act], a Notice of Constitutional Question should be given 
to the Attorneys General of Alberta and Canada, pursu¬ 
ant to section 24 of the Judicature Act, RS A 2000, c J-2. 
The ensuing constitutional litigation could be pursued 
in a procedural matrix, which would consider the con¬ 
stitutional validity of the legislation, including whether 
a section 1 Charter defence might be available to the 
Legislature in the event a Charter breach is found. The 
procedural requirement to provide a Notice of Consti¬ 
tutional Question facilitates full argument of any con¬ 
stitutional issues and is a matter of procedural fairness 
necessary to ensure the Attorneys General of Alberta and 
Canada have an opportunity to be heard (at para. 89). 


[89] In Wittmann C.J.’s view, to allow personal 
Charter damage claims to circumvent statutory 


disposition d’immunite, Tart. 43 de VEnergy Re¬ 
sources Conservation Act, en faisant valoir qu’elle 
rendait entierement irrecevable tant la poursuite 
pour negligence que la demande de dommages-inte- 
rets presentee en vertu de la Charte contre T Office. 
Ce dernier a soutenu par ailleurs que le moyen que 
devait utiliser M me Ernst pour contester la decision 
discretionnaire de T Office consistait a se pourvoir 
en controle judiciaire. 

[87] Le juge de la Cour du Banc de la Reine 
charge de la gestion de Tinstance, le juge en chef 
Wittmann, a conclu que Taction en negligence pro- 
jetee etait insoutenable en droit, puisque T Office 
n’avait aucune obligation de diligence de droit prive 
envers M me Ernst selon les arrets de notre Cour dans 
Cooper c. Hobart, [2001] 3 R.C.S. 537, et Edwards 
c. Barreau du Haut-Canada, [2001] 3 R.C.S. 562 
((2013), 85 Alta. L.R. (5th) 333 (B.R.), par. 28-29). 

[88] Le juge en chef Wittmann a egalement conclu 
que Tart. 43 rendait irrecevable la demande pre¬ 
sentee par M me Ernst afin d’obtenir des dommages- 
interets en vertu de la Charte. II a declare que, pour 
pouvoir contester regulierement la constitutionnalite 
de Tart. 43, M me Ernst devait donner l’avis requis 
aux procureurs generaux de T Alberta et du Canada, 
mais qu’elle ne l’avait pas fait: 

[TRADUCTION] ... si M me Ernst reclame, a titre de 
reparation, un jugement declaratoire invalidant Tar¬ 
ticle 43 de V[Energy Resources Conservation Act], un 
avis de question constitutionnelle doit etre donne aux 
procureurs generaux de T Alberta et du Canada confor- 
mement a T article 24 de la Judicature Act, RSA 2000, 
c. J-2. La contestation constitutionnelle qui s’ensuivrait 
pourrait se derouler ensuite dans un cadre procedural 
ou seraient examinees la constitutionnalite de la dispo¬ 
sition legislative contestee et la question de savoir si la 
legislature pourrait invoquer en defense T article pre¬ 
mier de la Charte en cas de conclusion de violation de 
la Charte. L’obligation procedural de donner un avis 
de question constitutionnelle facilite un debat exhaustif 
sur toute question constitutionnelle. C’est egalement une 
question d’equite procedural qui est necessaire pour 
veiller a ce que les procureurs generaux de l’Alberta et 
du Canada aient la possibility d’etre entendus (par. 89). 

[89] Selon le juge en chef Wittmann, si Ton 
permettait que des demandes personnelles visant 
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immunity clauses would cause the “[p]arties [to] 
come to the litigation process dressed in their Char¬ 
ter clothes whenever possible”, and to allege “such 
a breach ... in litigation against the government 
wherever possible”. 


[90] In any event, Wittmann C.J. noted that 
Ms. Ernst was not without a remedy since he agreed 
with the Board that she could have brought judi¬ 
cial review proceedings, the “time-tested and con¬ 
ventional challenge to an administrative tribunal’s 
decision”. 


[91] Ms. Ernst set out three issues in her formal 
Notice of Appeal: 

Did the Court err in finding that the statutory immu¬ 
nity clause contained within section 43 of the Energy 
Resources Conservation Act bars an otherwise valid 
claim for breach of the right to freedom of expression 
made pursuant to the Canadian Charter of Rights and 
Freedoms ? 

Did the Court err in finding that the [Board] does not 
owe a private duty of care to Ms. Ernst? 

Did the Court err in finding that the statutory immunity 
clause contained within section 43 of the Energy Re¬ 
sources Conservation Act bars Ms. Ernst’s claim against 
the [Board] for negligent omissions? 

[92] Of particular significance, is Ms. Ernst’s 
answer to question 7 in the Notice of Appeal. The 
question on the form was: “Is the constitutional va¬ 
lidity of an Act or Regulation being challenged as 
a result of this appeal?” Ms. Ernst’s response was: 
“No. The appeal, however, does relate to a claim 
made under s. 24 of the Canadian Charter of Rights 
and Freedoms.” 


[93] In other words, once again, she denied that 
she was seeking to challenge the constitutionality 
of s. 43. 


a obtenir des dommages-interets en vertu de la 
Charte contournent des dispositions legislatives 
prevoyant une immunite, [traduction] « les jus- 
ticiables s’adresseraient aux tribunaux vetus des 
atours de la Charte chaque fois qu’ils le pour- 
raient » et invoqueraient « ce type de violation [. . .] 
dans les litiges les opposant a l'Etat chaque fois que 
cela serait possible ». 

[90] Quoi qu’il en soit, le juge en chef Wittmann 
a fait remarquer que M me Ernst n’etait pas sans 
recours, puisqu’a l’instar de l’Office, il estimait 
qu’elle aurait pu presenter une demande de controle 
judiciaire, [traduction] « le recours eprouve habi- 
tuellement utilise pour contester la decision d’un 
tribunal administratif ». 

[91] M me Ernst a formule trois questions dans son 
avis d’appel officiel : 

[TRADUCTION] La cour a-t-elle commis une erreur en 
concluant que la disposition legislative prevoyant une 
immunite contenue a T article 43 de VEnergy Resources 
Conservation Act fait obstacle a une demande par ail- 
leurs valide pour violation du droit a la liberte d’expres- 
sion presentee en vertu de la Charte canadienne des 
droits et libertesl 

La cour a-t-elle commis une erreur en concluant que 
[l’Office] n’a aucune obligation de diligence de droit 
prive envers M me Ernst? 

La cour a-t-elle commis une erreur en concluant que la 
disposition legislative prevoyant une immunite contenue 
a l’article 43 de VEnergy Resources Conservation Act 
fait obstacle a la demande fondee sur la negligence par 
omission que M me Ernst a presentee contre [l’Office]? 

[92] La reponse de M me Ernst a la question 7 de 
l’avis d’appel revet une importance particuliere. 
La question etait ainsi enoncee dans le formu- 
laire : [traduction] « La constitutionnalite d’une loi 
ou d’un reglement est-elle contestee par suite du pre¬ 
sent appel? » M me Ernst a repondu : « Non. L’appel 
concerne toutefois une demande presentee en vertu 
de Tart. 24 de la Charte canadienne des droits et 
libertes. » 

[93] En d’autres termes, M me Ernst a une fois de 
plus nie qu’elle cherchait a contester la constitu¬ 
tionnalite de Tart. 43. 
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[94] Nonetheless, she sent a letter to the Attor¬ 
neys General of Alberta and Canada, paradoxically 
confirming that she was not challenging the consti¬ 
tutionality of s. 43 under the Charter, but was chal¬ 
lenging whether it applied to Charter claims: 


Please note that it is the Appellant’s position that she is 
not challenging the constitutional validity of any enact¬ 
ment (i.e. she is not seeking as a remedy a declaration 
striking down the section) but rather is challenging the 
constitutional applicability of s. 43 of the Energy Re¬ 
sources Conservation Act (“ERCA ”) to claims made pur¬ 
suant to the Canadian Charter of Rights and Freedoms. 
Specifically, her position is that the statutory immunity 
contained within s. 43 of the ERCA cannot apply to 
claims made pursuant to the Charter. In the alternative 
the Appellant is seeking a declaration that to the extent 
that s. 43 of the ERCA is inconsistent with s. 24(1) of the 
Charter, it is of no force and effect. Because the Appel¬ 
lant is not challenging the constitutional validity of any 
enactment, the Appellant’s position is that notice is not 
required under s. 24(1) the Judicature Act . Nevertheless, 
the Appellant is providing this notice out of an abun¬ 
dance of caution. 


The Appellant has brought a claim against the Energy 
Resources Conservation Board alleging that the ERCB 
infringed her right to freedom of expression as guaran¬ 
teed by s. 2(b) of the Canadian Charter of Rights and 
Freedoms. The Appellant seeks a remedy, namely Char¬ 
ter damages, under s. 24( 1) of the Charter. 


The Appellant will argue that a statutory immunity clause 
cannot provide immunity from valid Charter claims. The 
Charter guarantees not only fundamental freedoms, but 
crucially, also guarantees the right of Canadians to seek a 
remedy when these fundamental Charter rights and free¬ 
doms are violated. Section 24(1) of the Charter specifi¬ 
cally provides remedies for unconstitutional government 
acts. These constitutional rights cannot be taken away by 
a statutory enactment purporting to grant immunity to 
the ERCB. 


[94] Elle a neanmoins adresse aux procureurs 
generaux de l’Alberta et du Canada une lettre dans 
laquelle, paradoxalement, elle confirmait qu’elle ne 
contestait pas la constitutionnalite de l’art. 43 en in- 
voquant la Charte, mais qu’elle remettait en cause 
l'applicabilite de Tart. 43 aux demandes fondees sur 
la Charte : 

[TRADUCTION] Nous tenons a signaler que l’appelante ne 
conteste la constitutionnalite d’aucune disposition legis¬ 
lative (c.-a-d. qu’elle ne cherche pas a obtenir, a titre de 
reparation, un jugement declaratoire invalidant T article 
en question), mais qu’elle conteste Vapplicability, sur le 
plan constitutionnel, de l’art. 43 de VEnergy Resources 
Conservation Act (« ERCA ») aux demandes presentees 
en vertu de la Charte canadienne des droits et libertes. 
Plus precisement, sa these est que T immunite d’origine 
legislative contenue a Part. 43 de YERCA ne saurait s’ap- 
pliquer a des demandes fondees sur la Charte. A titre 
subsidiaire, l’appelante reclame un jugement declarant 
inoperant l’art. 43 de 1 ’ ERCA en ce qu’il est incompatible 
avec le par. 24(1) de la Charte. Comme l’appelante ne 
conteste la constitutionnalite d’aucune disposition legisla¬ 
tive, sa these est qu’elle n’avait pas Pobligation de donner 
l’avis prevu au par. 24(1) de la Judicature Act . L’appe¬ 
lante donne neanmoins cet avis par surcroit de prudence. 


L’appelante a introduit contre l’Energy Resources Conser¬ 
vation Board (« Office ») une demande dans laquelle elle 
allegue que l’Office a viole son droit a la liberte d’ex- 
pression garanti par l’al. 2b) de la Charte canadienne 
des droits et libertes. L’appelante reclame une repara¬ 
tion, en l’occurrence des dommages-interets, en vertu du 
par. 24(1) de la Charte. 


L’appelante entend soutenir qu’une disposition legisla¬ 
tive prevoyant une immunite ne peut accorder l’immunite 
contre des poursuites valablement intentees en vertu de 
la Charte. La Charte garantit non seulement les libertes 
fondamentales, mais, chose essentielle, elle garantit aussi 
le droit des citoyens canadiens de reclamer une repara¬ 
tion lorsque les droits et libertes fondamentaux que leur 
garantit la Charte ont ete violes. Le paragraphe 24(1) de 
la Charte permet expressement d’obtenir reparation pour 
les actes inconstitutionnels commis par l’Etat. Ces droits 
constitutionnels ne peuvent etre retires par un texte de 
loi cense accorder une immunite de poursuite a T Office. 
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In sum, the Appellant is challenging the applicability of 
s. 43 of the Energy Resources Consen’ation Act to claims 
made pursuant to the Canadian Charter of Rights and 
Freedoms. To the extent that s. 43 of the ERCA is incon¬ 
sistent with s. 24(1) of the Charter, it is of no force and 
effect (underlining added; footnotes omitted). 

[95] The Attorney General of Alberta intervened, 
arguing that because proper notice had not been 
given under s. 24 of Alberta’s Judicature Act, R.S.A. 
2000, c. J-2, he had been precluded from adducing 
evidence under s. 1. The Court of Appeal summa¬ 
rized his argument as follows: 


The Minister of Justice and Solicitor General of Alberta 
intervened on the appeal arguing that proper notice had 
not been given (under s. 24 of the Judicature Act, RSA 
2000, c. J-2) of the constitutional challenge to s. 43 of 
the Energy Resources Conservation Act. The Minister of 
Justice took the position that the appellant was attempt¬ 
ing to raise a new argument on appeal, and that Alberta 
had been denied the opportunity to call evidence on the 
topic. 

[96] The Court of Appeal dismissed the appeal. 

[97] On appeal to this Court, Ms. Ernst reformu¬ 
lated her claim to add a challenge to the constitu¬ 
tional validity of s. 43. 

Analysis 

[98] All the provinces have statutes that require 
notice to be given to the Attorney General of that 
province in any proceeding where the constitution¬ 
ality of a statute is in issue. Most provinces require 
that notice be given to the Attorney General of Can¬ 
ada as well. In Alberta, this requirement is found in 
s. 24 of Alberta’s Judicature Act: 


24 ( 1 ) If in a proceeding the constitutional validity of an 
enactment of the Parliament of Canada or of the Legis¬ 
lature of Alberta is brought into question, the enactment 
shall not be held to be invalid unless 14 days’ written 


En somme, l’appelante conteste P applicabilite de 
Part. 43 de VEnergy Resources Conservation Act aux de- 
mandes presentees en vertu de la Charte canadienne des 
droits et libertes. L’article 43 de YERCA est inoperant en 
ce qu’il est incompatible avec le par. 24(1) de la Charte 
(je souligne; notes en bas de page omises). 

[95] Le procureur general de l’Alberta est inter- 
venu en faisant valoir que, comme l’avis exige par 
Tart. 24 de la Judicature Act, R.S.A. 2000, c. J-2, 
de l’Alberta n’avait pas ete regulierement donne, 
il avait ete prive de la possibilite de presenter des 
elements de preuve fondes sur T article premier. La 
Cour d’appel a resume ainsi Targument du procu¬ 
reur general: 

[TRADUCTION] Le ministre de la Justice et solliciteur ge¬ 
neral de T Alberta est intervenu dans l’appel en soutenant 
que Tavis (prevu a Part. 24 de la Judicature Act, RSA 
2000, c. J-2) n’avait pas ete regulierement donne pour 
contester la constitutionnalite de Part. 43 de YEnergy Re¬ 
sources Conservation Act. Le ministre de la Justice s’est 
dit d’avis que l’appelante tentait de presenter un nouvel 
argument en appel et que P Alberta s’etait vu refuser la 
possibilite de produire des elements de preuve a ce sujet. 

[96] La Cour d’appel a rejete Tappel. 

[97] Dans le cadre du pourvoi forme devant notre 
Cour, M me Ernst a reformule sa demande pour y 
contester egalement la constitutionnalite de Part. 43. 

Analyse 

[98] On trouve dans toutes les provinces des lois 
exigeant qu’un avis soit donne au procureur general 
de la province dans toute instance ou la constitu¬ 
tionnalite d’une loi est en cause. La plupart des pro¬ 
vinces exigent que cet avis soit egalement donne au 
procureur general du Canada. En Alberta, on trouve 
cette exigence a Part. 24 de la Judicature Act: 

[TRADUCTION] 

24 ( 1 ) Le texte de loi du Parlement du Canada ou de la 
legislature de l’Alberta dont la validite constitutionnelle 
est mise en cause dans une instance judiciaire ne peut 
etre invalide que si un preavis ecrit de 14 jours a ete 
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notice has been given to the Attorney General of Can¬ 
ada and the Minister of Justice and Solicitor General of 
Alberta. 

(2) When in a proceeding a question arises as to whether 
an enactment of the Parliament of Canada or of the Leg¬ 
islature of Alberta is the appropriate legislation applying 
to or governing any matter or issue, no decision may be 
made on it unless 14 days’ written notice has been given 
to the Attorney General of Canada and the Minister of 
Justice and Solicitor General of Alberta. 

(3) The notice shall include what enactment or part of an 
enactment is in question and give reasonable particulars 
of the proposed argument. 

( 4 ) The Attorney General of Canada and the Minister of 
Justice and Solicitor General of Alberta are entitled as of 
right to be heard, either in person or by counsel, notwith¬ 
standing that the Crown is not a party to the proceeding. 

[99] Notice requirements serve a “vital purpose” 
when constitutional questions arise in litigation. 
They ensure “that courts have a full evidentiary re¬ 
cord before invalidating legislation and that govern¬ 
ments are given the fullest opportunity to support the 
validity of legislation” ( Guindon v. Canada, [2015] 
3 S.C.R. 3, at para. 19; see also Bell ExpressVu 
Limited Partnership v. Rex, [2002] 2 S.C.R. 559, at 
paras. 58-59; R. v. Aberdeen (2006), 384 A.R. 395 
(C.A.); TransCanada Pipelines Ltd. v. Beardmore 
(Township) (2000), 186 D.L.R. (4th) 403 (Ont. 
C.A.), at paras. 160-62; R. v. Lilgert (2014), 16 C.R. 
(7th) 346 (B.C.C.A.), at paras. 7-22). 


[100] In Alberta, the Court of Appeal has em¬ 
phasized that it requires strict adherence to the 
notice provisions regarding constitutional questions 
found in the Judicature Act ( Aberdeen ; Broddy v. 
Alberta (Director of Vital Statistics) (1982), 142 
D.L.R. (3d) 151 (Alta. C.A.), at para. 41; Seweryn 
v. Alberta (Appeals Commission for Alberta Work¬ 
ers’ Compensation), 2016 ABCA 239, at paras. 3-5 
(CanLII); R. v. Redhead (2006), 384 A.R. 206 
(C.A.), at paras. 46-47). In Aberdeen, the Crown 
appealed a determination made as to the constitu¬ 
tionality of the retrospective application of the Sex 
Offender Information Registration Act, S.C. 2004, 
c. 10, on the ground that proper notice under the 


donne au procureur general du Canada et au ministre de 
la Justice et solliciteur general de T Alberta. 

(2) Lorsque, dans une instance judiciaire, Tapplicabi- 
lite d’un texte de loi du Parlement du Canada ou de la 
legislature de l’Alberta a une question est soulevee, au- 
cune decision ne peut etre prise tant qu’un preavis ecrit 
de 14 jours n’a pas ete donne au procureur general du 
Canada et au ministre de la Justice et solliciteur general 
de l’Alberta. 

(3) L’avis doit preciser le texte de loi ou la partie du texte 
en question et fournir des elements sufhsamment detail- 
les de T argumentation proposee. 

( 4 ) Le procureur general du Canada et le ministre de la 
Justice et solliciteur general de TAlberta peuvent, de 
plein droit, se faire entendre, en personne ou par l’entre- 
mise d’un avocat, meme si Sa Majeste n’est pas partie a 
l’instance. 

[99] L’obligation de donner avis a un « objectif 
fondamental » lorsque des questions constitution- 
nelles sont soulevees dans le cadre d’un proces, 
en l’occurrence « celui de faire en sorte que le tri¬ 
bunal se prononce sur la validite de la disposition a 
partir d’un dossier de preuve complet et que l’Etat 
ait vraiment T occasion de soutenir la validite de la 
disposition » ( Guindon c. Canada, [2015] 3 R.C.S. 3, 
par. 19; voir aussi Bell ExpressVu Limited Partner¬ 
ship c. Rex, [2002] 2 R.C.S. 559, par. 58-59; R. c. Ab¬ 
erdeen (2006), 384 A.R. 395 (C.A.); TransCanada 
Pipelines Ltd. c. Beardmore (Township) (2000), 186 
D.L.R. (4th) 403 (C.A. Ont.), par. 160-162; R. c. Lilgert 
(2014), 16 C.R. (7th) 346 (C.A. C.-B.), par. 7-22). 

[100] En Alberta, la Cour d’appel a insiste sur 
la necessite de respecter rigoureusement les dispo¬ 
sitions relatives aux avis en matiere de questions 
constitutionnelles qui figurent dans la Judicature 
Act (. Aberdeen ; Broddy c. Alberta (Director of Vital 
Statistics) (1982), 142 D.L.R. (3d) 151 (C.A. Alb.), 
par. 41; Seweryn c. Alberta (Appeals Commission for 
Alberta Workers’ Compensation), 2016 ABCA 239, 
par. 3-5 (CanLII); R. c. Redhead (2006), 384 A.R. 
206 (C.A.), par. 46-47). Dans Taffaire Aberdeen, Sa 
Majeste avait interjete appel d’une decision portant 
sur la constitutionnalite de V application retroactive 
de la Loi sur Tenregistrement de renseignements 
sur les delinquants sexuels, L.C. 2004, c. 10, au 
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Judicature Act was not given to the Attorneys Gen¬ 
eral of Alberta and Canada. The Court of Appeal 
allowed the appeal in language of relevance to our 
case: 


The requirement of notice is to ensure that govern¬ 
ments have a full opportunity to support the constitu¬ 
tional validity of their legislation, or to defend their 
action or inaction, and to ensure that courts have an 
adequate evidentiary record in constitutional cases. The 
notice requirements depend on whether a constitutional 
remedy is sought and whether the remedy falls under 
s. 52(1) of the Constitution Act, 1982 or ss. 24(1) or 
24(2) of the Charter. 

That raises the question, what is the nature of the 
constitutional remedy sought here? The respondents 
submit that the remedy being sought is under s. 24(1) of 
the Charter and therefore the notice is not required. We 
disagree. The nature of the relief sought is essentially a 
s. 52(1) remedy. We find the reasoning adopted by the 
court in R. v. Murrins (D.) (2002), 201 N.S.R. (2d) 288 
[C.A.], persuasive. In Murrins, supra, the court consid¬ 
ered the retrospective application of a DNA order in the 
face of the same s. 11 (i) Charter argument as is made 
before us. The court held that if the retrospective applica¬ 
tion of a DNA order resulted in a Charter infringement 
of Murrins’ rights, it would violate the s. 1 l(i) Charter 
right of every offender who is subject to such an appli¬ 
cation and who committed the designated offence prior 
to its enactment. Thus, the issue was not simply whether 
Murrins’ right under s. 11 (i) Charter was infringed, but 
whether the provision was constitutionally valid. 


That logic applies with equal force to the appeals be¬ 
fore us. Despite the attempt by defence counsel to char¬ 
acterize the issue as a s. 24(1) Charter remedy, it is in 
effect a s. 52(1) Charter remedy that challenges the con¬ 
stitutional validity of the retrospective application of [the 
Sex Offender Information Registration Act, S.C. 2004, 
c. 10]. 


The argument that de facto notice was received is not 
supported by the evidence. The practical effect of the 


motif que l’avis prevu par la Judicature Act n’avait 
pas ete regulierement donne aux procureurs gene- 
raux de TAlberta et du Canada. La Cour d’appel a 
accueilli l’appel en tenant des propos qui presentent 
un interet en l’espece : 

[TRADUCTION] L’obligation de donner avis vise, d’une 
part, a garantir que l’Etat a la possibilite voulue de sou- 
tenir la constitutionnalite de ses lois ou de defendre son 
action ou son inaction et, d’autre part, a veiller a ce que 
les tribunaux disposent d’un dossier de preuve suffisant 
lorsqu’ils sont saisis d’une affaire constitutionnelle. Les 
exigences en matiere d’avis s’appliquent si la reparation 
demandee est d’ordre constitutionnel et si elle releve 
du par. 52(1) de la Loi constitutionnelle de 1982 ou des 
par. 24(1) ou 24(2) de la Charte. 

D’ou la question de savoir quelle est la nature de la re¬ 
paration constitutionnelle reclamee en l’espece. Les inti¬ 
mes affirment que la reparation est fondee sur le par. 24(1) 
de la Charte et qu’aucun avis n’est done requis. Nous ne 
sommes pas d’accord avec eux sur ce point. II s’agit essen- 
tiellement d’une reparation de la nature de celles qui sont 
prevues au par. 52(1). Nous estimons que le raisonnement 
suivi par la cour dans 1’arret R. c. Murrins (D.) (2002), 
201 N.S.R. (2d) 288 [C.A.], est convaincant. Dans l’arret 
Murrins, precite, la cour s’est penchee sur l’application 
retroactive d’une ordonnance de prelevement genetique 
dans une affaire ou etait invoque le merne argument tire 
de l’al. 1 li) de la Charte que celui qui nous est soumis en 
l’espece. La cour a statue que si l’application retroactive 
de f ordonnance de prelevement genetique donnait lieu 
a une violation des droits de M. Murrins, elle violerait le 
droit garanti par l’al. 1 li) de la Charte a tout contrevenant 
faisant l’objet d’une telle requete qui aurait commis l’in- 
fraction designee avant son adoption. II ne s’agissait done 
pas simplement de savoir si le droit garanti a M. Murrins 
par l’al. 1 li) de la Charte avait ete viole, mais aussi de sa¬ 
voir si cette disposition etait constitutionnelle. 

Cette logique s’applique avec autant de vigueur dans 
les appels dont nous sommes saisis. Malgre les tentatives 
qu’a faites l’avocat de la defense pour qualifier la ques¬ 
tion de recours fonde sur le par. 24(1) de la Charte, il 
s’agit en realite d’une demande de reparation fondee sur 
le par. 52(1) pour violation de la Charte et de contesta¬ 
tion de la constitutionnalite de 1’application retroactive 
de [la Loi sur Venregistrement de renseignements sur les 
delinquants sexuels, L.C. 2004, c. 10]. 

La preuve n’appuie pas l’argument suivant lequel il y 
a eu un avis de facto. La Cour supreme du Canada s’est 
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absence of notice was addressed in Eaton v. Board 
of Education of Brant County, [1997] 1 S.C.R. 
241 [,] . . . where the court favoured the view that in the 
absence of notice, the decision is ipso facto invalid. Were 
we in error on the approach to be taken, the record it¬ 
self establishes prejudice to the Crown: no one appeared 
for the federal Crown and hence it had no opportunity to 
make submissions or to supplement the record. Secondly, 
there was no opportunity to put forward an evidentiary 
record in support of a s. 1 Charter argument on the part 
of either Attorney General. 

{Aberdeen, at paras. 12-15, per Paperny J.A.) 

[101] This approach is precisely the route 
Ms. Ernst took almost a decade after the Alberta 
Court of Appeal impugned it, arguing that her claim 
was a s. 24(1) Charter remedy and that notice was 
therefore not required. As in Aberdeen, hers is a 
veiled s. 52 Charter claim. 


[102] The Alberta Court of Appeal’s censure was 
echoed by this Court in Guindon. In Guindon, this 
Court concluded that a new constitutional question 
ought not be answered at this level unless the state 
of the record, the fairness to all parties, the impor¬ 
tance of having the issue resolved by this Court, the 
question’s suitability for decision, and the broader 
interests of the administration of justice demand 
it. Guindon emphasized that the “test for whether 
new issues should be considered is a stringent one”, 
and the discretion to hear new issues “should only 
be exercised exceptionally and never unless the 
challenger shows that doing so causes no prejudice 
to the parties”. 


[103] The threshold for the exceptional exercise 
of this Court’s discretion to answer a new con¬ 
stitutional question, articulated most recently in 
Guindon but also in full view in this Court’s prior 
decision in Eaton v. Brant County Board of Edu¬ 
cation, [1997] 1 S.C.R. 241, is nowhere in sight in 
this case. 


penchee sur l’effet juridique concret de 1’absence d’avis 
dans Eaton c. Conseil scolaire du comte de Brant, [1997] 
1 R.C.S. 241[,] [. . .] ou elle etait favorable a F opinion 
selon laquelle, en l’absence d’avis, la decision est ipso 
facto invalide. Si nous faisons erreur quant a l’approche 
a adopter, le dossier lui-meme demontre le prejudice 
subi par Sa Majeste : personne n’a comparu au nom de 
la Couronne federale, qui n’a done pas eu la possibilite 
de faire valoir son point de vue ou d’etoffer le dossier. 
En second lieu, aucun des deux procureurs generaux n’a 
eu F occasion de soumettre un dossier de preuve a l’appui 
d’un moyen tire de Farticle premier de la Charte. 

{Aberdeen, par. 12-15, la juge Paperny) 

[101] C’est precisement la demarche qu’a adop¬ 
tee M me Ernst presque une decennie apres son re¬ 
jet par la Cour d’appel de l’Alberta, en soutenant 
que sa demande etait fondee sur le par. 24(1) de la 
Charte et qu’elle n’avait done pas a donner d’avis. 
Tout comme dans 1’affaire Aberdeen, sa demande 
se fonde a mots couverts sur l’art. 52. 

[102] Notre Cour a repris a son compte dans 
Guindon la censure de la Cour d’appel de l’Alberta. 
Dans cet arret, notre Cour a en effet conclu qu’elle ne 
devait pas repondre a une nouvelle question constitu- 
tionnelle a cette etape a moins que la teneur du dos¬ 
sier, l’equite envers toutes les parties, F importance 
que la question soit resolue par la Cour, le fait que 
la question se prete a une decision et les interets de 
Fadministration de la justice en general ne l’exigent. 
Dans F arret Guindon, notre Cour a souligne que le 
« critere applicable pour decider de l'opportunite 
d’examiner une question nouvelle est strict » et que 
la Cour ne devait exercer le pouvoir discretionnaire 
qui lui permettait d’examiner une question nouvelle 
« qu’a titre exceptionnel et jamais sans que le plai- 
deur ne demontre que les parties n’en subiront pas un 
prejudice ». 

[103] On ne trouve en l’espece pas la moindre 
allusion au seuil qui permettrait a notre Cour 
d’exercer de faqon exceptionnelle son pouvoir 
discretionnaire pour repondre a une nouvelle ques¬ 
tion constitutionnelle. Ce seuil a ete formule tout 
recemment dans Guindon, et ce, en toute connais- 
sance de F arret anterieur Eaton c. Conseil scolaire 
du comte de Brant, [1997] 1 R.C.S. 241. 
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[104] As the prior jurisprudence confirms, the 
fact that, at the request of a party, the Chief Justice 
has framed a constitutional question, does not obli¬ 
gate the Court to answer it if it would be inappropri¬ 
ate to do so (Bell ExpressVu Limited Partnership, at 
para. 59; Eaton, at para. 47). 

[105] The Attorney General of Alberta and the 
Board both explicitly articulated their concerns 
objecting to the improper notice and the raising of 
new constitutional questions on appeal. The Board 
raised the matter before this Court in its response to 
Ms. Ernst’s motion to state a constitutional question. 
The Attorney General of Alberta raised the notice is¬ 
sue at the Alberta Court of Appeal, and his materials 
were attached in the Board’s response materials as 
well. 


[106] While those concerns were raised before 
Guindon was released, they were nevertheless based 
on Alberta’s and this Court’s analogous jurispru¬ 
dence. The Board’s response to Ms. Ernst’s mo¬ 
tion to state a constitutional question, for example, 
stated: 


This Court generally, and save in exceptional circum¬ 
stances, will not state a constitutional question where, as 
here, that issue has not been raised in the courts below. 
The Appellant did not challenge the constitutional valid¬ 
ity or applicability of s. 43 of the ERCA in the Court of 
Queen’s Bench. At the Court of Appeal, the Appellant 
did not raise a proper constitutional question in respect 
of s. 43 of the ERCA. The Court did not address the con¬ 
stitutional applicability or validity of that section. 


The distinction between the issue raised by the Appel¬ 
lant in the Courts below and a proper constitutional ques¬ 
tion is not a mere technicality, of no import to the parties. 
It is a question of procedural fairness. If the Appellant 
seeks to challenge the constitutional applicability or va¬ 
lidity of a legislative provision, she is required to do so 
expressly, properly and precisely. If the Appellant wishes 
to raise a constitutional question, the parties are entitled 
to know what that question is. Indeed, the ERCB should 


[104] Tel que le confirme la jurisprudence, le fait 
que la Juge en chef a formule une question consti- 
tutionnelle a la demande d’une partie n’oblige pas 
la Cour a y repondre s’il serait inopportun de le 
faire ( Bell ExpressVu Limited Partnership, par. 59; 
Eaton, par. 47). 

[105] Le procureur general de TAlberta et l’Of- 
fice ont tous deux explicitement fait part de leurs 
preoccupations en s’opposant a l’avis irregulier 
et a revocation de nouvelles questions constitu- 
tionnelles en appel. L’Office a souleve la ques¬ 
tion devant notre Cour en reponse a la requete de 
M me Ernst en formulation d’une question constitu- 
tionnelle. Le procureur general de TAlberta a pour 
sa part souleve la question de l’avis en Cour d’ap¬ 
pel de TAlberta et ses documents accompagnaient 
egalement ceux deposes par TOffice a l’appui de sa 
reponse. 

[106] Bien que ces preoccupations aient ete ex- 
primees avant le prononce de Barret Guindon, elles 
reposaient neanmoins sur la jurisprudence analogue 
de TAlberta et de notre Cour. Par exemple, l’Office 
a affirme ce qui suit dans sa reponse a la requete de 
M me Ernst en formulation d’une question constitu- 
tionnelle : 

[TRADUCTION] Sauf circonstances exceptionnelles, la 
Cour ne formule generalement pas une question consti- 
tutionnelle dans un cas, comme en l’espece, oil cette 
question n’a pas ete soulevee devant les juridictions 
inferieures. L’appelante n’a pas conteste la validite ou 
Tapplicability: constitutionnelle de Tart. 43 de VERCA en 
Cour du Banc de la Reine. En Cour d’appel, l’appelante 
n’a pas souleve une question constitutionnelle reguliere a 
l’egard de cet article. La Cour d’appel n’a pas non plus 
aborde T applicability; ou la validite constitutionnelle de 
celui-ci. 

La distinction entre la question soulevee par l’appe- 
lante devant les juridictions inferieures et une question 
constitutionnelle reguliere n’est pas un simple point 
technique sans importance pour les parties. C’est une 
question d’equite procedural. Si l’appelante cherche a 
contester T applicability; ou la validite constitutionnelle 
d’une disposition legislative, elle doit le faire en termes 
expres, comme il se doit et avec precision. Si elle veut 
soulever une question constitutionnelle, les autres parties 
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not be made the primary defender of the constitutionality 
of legislation. That is the primary function of the Attor¬ 
ney General. 

[107] This brings us to the factors set out in Guin- 
don, which gave structure to this Court’s prior juris¬ 
prudence. Beginning with the “state of the record”, 
Ms. Ernst is asking this Court to pronounce on the 
constitutional applicability and operability of s. 43 
in the absence of any submissions or evidence from 
the Attorney General of Alberta. This is troubling for 
several reasons. 


[108] First, the public interest requires that the 
fullest and best evidence possible be put before the 
Court when it is asked to decide the constitutional¬ 
ity of a law. This was explained by Sopinka J. in 
Eaton where he said: 

In our constitutional democracy, it is the elected repre¬ 
sentatives of the people who enact legislation. While the 
courts have been given the power to declare invalid laws 
that contravene the Charter and are not saved under s. 1, 
this is a power not to be exercised except after the fullest 
opportunity has been accorded to the government to sup¬ 
port its validity. To strike down by default a law passed 
by and pursuant to the act of Parliament or the legislature 
would work a serious injustice not only to the elected 
representatives who enacted it but to the people. More¬ 
over, in this Court, which has the ultimate responsibility 
of determining whether an impugned law is constitu¬ 
tionally infirm, it is important that in making that deci¬ 
sion, we have the benefit of a record that is the result of 
thorough examination of the constitutional issues in the 
courts or tribunal from which the appeals arise (empha¬ 
sis added; para. 48). 

[109] This requires the participation and input of 
the appropriate Attorneys General, especially from 
the jurisdiction of the legislation in question. In this 
case, there is no such evidentiary record about the 
constitutionality of s. 43 because until she came to 
this Court, Ms. Ernst denied that she was even chal¬ 
lenging the constitutionality of s. 43. 


ont le droit de la connaitre. En fait, TOffice ne doit pas 
devenir le defenseur principal de la constitutionnalite 
d’une loi. C’est la la fonction premiere du procureur 
general. 

[107] Cela nous amene aux facteurs enonces 
dans Guindon, qui donne une structure a la jurispru¬ 
dence de notre Cour. Pour ce qui est tout d’abord de 
la « teneur du dossier », M me Ernst demande a notre 
Cour de se prononcer sur l’applicabilite et l’opera- 
bilite, du point de vue constitutionnel, de Part. 43 
sans qu’aucun argument ou element de preuve n’ait 
ete presente par le procureur general de l’Alberta. 
Ce fait est troublant pour plusieurs raisons. 

[108] Tout d’abord, l’interet public exige de sou- 
mettre a la Cour la preuve la meilleure et la plus 
complete possible lorsque la Cour est appelee a sta- 
tuer sur la constitutionnalite d’une loi. C’est ce que 
le juge Sopinka explique dans Tarret Eaton : 

Dans notre democratic constitutionnelle, ce sont les re- 
presentants elus du peuple qui adoptent les lois. Bien que 
les tribunaux aient regu le pouvoir de declarer invalides 
les lois qui contreviennent a la Charte et qui ne sont pas 
sauvegardees en vertu de Particle premier, c’est un pou¬ 
voir qui ne doit etre exerce qu’apres que le gouverne- 
ment a vraiment eu Poccasion d’en soutenir la validite. 
Annuler par defaut une disposition legislative adoptee 
par le Parlement ou une legislature causerait une in¬ 
justice grave non seulement aux representants elus qui 
Pont adoptee mais egalement au peuple. En outre, devant 
notre Cour, qui a la responsabilite ultime de determiner 
si une loi contestee est inconstitutionnelle, il est impor¬ 
tant que, pour rendre cette decision, nous disposions 
d’un dossier qui re suite d'un examen en profondeur des 
questions constitutionnelles soulevees devant les cours 
ou le tribunal dont les jugements sont portes en appel 
(italiques ajoutes; par. 48). 

[109] Cela necessite la participation et le 
concours des procureurs generaux concernes, sur- 
tout celui du ressort ou a ete adoptee la loi en ques¬ 
tion. En l’espece, il n’y a pas de dossier de preuve 
portant sur la constitutionnalite de Part. 43 parce 
que, jusqu’au moment oil elle s’est presentee devant 
notre Cour, M me Ernst niait carrement qu’elle contes- 
tait la constitutionnalite de Part. 43. 
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[110] In Guindon, the Court was also concerned 
about the waste of judicial resources that would 
result from the Court not considering the case on its 
merits by “[insisting on the notice provision in the 
lower courts where ... it would serve no purpose to 
do so” because this Court had “the benefit of fully 
developed reasons for judgment on the constitu¬ 
tional point in both of the courts below”, and sev¬ 
eral Attorneys General had “addressed the merits of 
the constitutional argument” before this Court (at 
paras. 35-36). 


[111] In the case before us. the constitutional¬ 
ity of s. 43 was never fully or properly addressed, 
again because of Ms. Ernst’s express denial that she 
was challenging it. This meant that the Attorney 
General of Alberta, among others, was prevented 
from offering justificatory evidence for the Court of 
Appeal’s — and this Court’s — consideration. 

[112] The “fairness to the parties” factor also 
weighs heavily against this Court exercising its 
discretion to decide the constitutionality of s. 43. 
In Guindon , in finding that the constitutionality of 
the provision at issue should be decided, the Court 
observed that “[n]o one has suggested that any ad¬ 
ditional evidence is required, let alone requested 
permission to supplement the record” (para. 35). In 
this case, the opposite is true. The Board, as already 
stated, asked this Court not to hear the constitu¬ 
tional question because it was not properly raised 
in the courts below, leaving it, rather than the Attor¬ 
ney General, unfairly as the sole defender of a pro¬ 
vision in its enabling statute. At the Alberta Court 
of Appeal, the Attorney General of Alberta, for his 
part, also expressly raised concerns about the lack 
of notice and his inability to adduce evidence at the 
trial court and the appellate court. He stated that the 
government was “depriv[ed] ... of an opportunity 
to adduce any relevant evidence”, and that it was 
“precluded from considering whether to call evi¬ 
dence of justification under s. 1” essentially because 


[110] Dans Guindon, la Cour s’est dite egale- 
ment preoccupee par le gaspillage de ressources 
judiciaires qui resulterait du refus de la Cour de 
se prononcer sur l’affaire au fond si Ton « [s]’at- 
tach[ait] au respect de la disposition qui prescrit 
l’avis devant les juridictions inferieures lorsque 
[. . .] cela ne servirait a rien », d’autant plus que, 
dans cette affaire, notre Cour « dispos[ ait] [. ..] des 
motifs de jugement detailles des deux juridictions 
inferieures sur la question constitutionnelle » et que 
plusieurs procureurs generaux s’etaient « exprimes 
sur le bien-fonde de T argument constitutionnel » 
devant notre Cour (par. 35-36). 

[111] Dans l’affaire qui nous occupe, la consti¬ 
tutionnalite de Tart. 43 n’a jamais ete pleinement 
ou correctement abordee, la encore parce que 
M me Ernst niait expressement qu’elle la contestait. 
Cela veut dire qu’a Tinstar d’autres interesses, le 
procureur general de T Alberta a ete empeche de 
soumettre des elements de preuve justificatifs a 
l’examen de la Cour d’appel et de notre Cour. 

[112] Le facteur de T« equite envers les parties » 
joue lui aussi lourdement en defaveur de l’exercice, 
par notre Cour, de son pouvoir discretionnaire pour 
se prononcer sur la constitutionnalite de Tart. 43. 
Dans Tarret Guindon, pour conclure qu ’il y avait 
lieu de se prononcer sur la constitutionnalite de la 
disposition en litige, la Cour a fait observer que 
« [n]ul ne soutient qu’une preuve supplementaire 
s’impose, sans compter qu’aucune demande d’au- 
torisation d’etoffer la preuve n’a ete presentee » 
(par. 35). En Tespece, c’est plutot le contraire. 
Comme je l’ai deja dit, l’Office a demande a notre 
Cour de ne pas instruire la question constitution¬ 
nelle parce qu’elle n’avait pas ete regulierement 
soulevee devant les juridictions inferieures, de sorte 
que c’est l’Ofhce, et non le procureur general, qui 
s’est injustement retrouve dans le role d’unique 
defenseur d’une disposition de sa loi habilitante. 
En Cour d’appel de TAlberta, le procureur gene¬ 
ral de cette province avait pour sa part formule lui 
aussi expressement des reserves au sujet du defaut 
d’avis et de son incapacity a presenter des elements 
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of the indirect and unclear nature of how the issue 
was raised there. 


[113] The failure to provide notice about the in¬ 
tention to challenge the constitutionality of s. 43 
has therefore resulted in no record and in the At¬ 
torney General of Alberta having lost the opportu¬ 
nity to properly meet the case against it. This makes 
Ms. Ernst’s request that this Court assess the appli¬ 
cation of the statutory immunity clause inappropri¬ 
ate — and unwise. 


[114] Ms. Ernst’s approach represents not only 
an improper collateral attack on s. 43’s constitu¬ 
tionality, it is a dramatic jurisprudential develop¬ 
ment with profound implications for judicial and 
quasi-judicial decision-makers across Canada. It is 
crucial to note that immunity clauses protecting ju¬ 
dicial and quasi-judicial bodies are found in, among 
other Canadian statutes, the Courts of Justice Act, 
R.S.O. 1990, c. C.43, ss. 33.1(21), 49(27), 82, and 
86.2(19), providing immunity for Judges, Masters, 
Case Management Masters, and Judicial Council; 
the Provincial Court Act, R.S.A. 2000, c. P-31, 
s. 68, providing immunity for Mediators; the Court 
of Queen’s Bench Act, R.S.A. 2000, c. C-31, s. 14, 
providing immunity for Masters; the Provincial 
Court Act, R.S.B.C. 1996, c. 379, ss. 27.3 and 42, 
providing immunity for tribunals, any person acting 
on their behalf, and Provincial Court Judges; the 
Federal Courts Act, R.S.C. 1985, c. F-7, s. 12(6), 
providing immunity for Prothonotaries; the Jus¬ 
tices of the Peace Act, R.S.N.W.T. 1988, c. J-3, 
s. 4(5), providing immunity for the Justices of the 
Peace Review Council; The Justices of the Peace 
Act, 1988, S.S. 1988-89, c. J-5.1, s. 12.9, provid¬ 
ing immunity for the Chief Judge, the Justices of 
the Peace Review Council, the investigation com¬ 
mittee and any member or officer of the Council 


de preuve tant en premiere instance qu’en cour 
d’appel. 11 a declare que l’Etat avait ete [traduc¬ 
tion] « priv[e] [. . .] de toute possibilite de produire 
des elements de preuve pertinents » et qu’il avait 
ete « empeche d’examiner l’opportunite de presen¬ 
ter des elements de preuve justificatifs fondes sur 
Particle premier », essentiellement en raison de la 
fagon indirecte et ambigue dont la question avait 
ete soulevee dans cette affaire. 

[113] Le defaut de M me Ernst de donner avis de 
son intention de contester la constitutionnalite de 
Part. 43 s’est par consequent traduit par une ab¬ 
sence de dossier et par le fait que le procureur ge¬ 
neral de P Alberta a perdu la possibilite de repondre 
convenablement aux allegations formulees contre 
cet article. Dans ces conditions, il est inopportun et 
mal avise pour M me Ernst de demander a notre Cour 
de se prononcer sur P application de la disposition 
legislative prevoyant une immunite. 

[114] L'approche preconisee par M me Ernst re¬ 
presente non seulement une attaque indirecte ir- 
reguliere de la constitutionnalite de Part. 43, mais 
aussi un revirement jurisprudentiel radical qui a de 
profondes repercussions sur les decideurs judiciaires 
et quasi judiciaires partout au Canada. II est indis¬ 
pensable de rappeler que des dispositions d’immu¬ 
nite protegeant les organismes judiciaires et quasi 
judiciaires se retrouvent, entre autres, dans les lois 
canadiennes suivantes : la Loi sur les tribunaux judi¬ 
ciaires, L.R.O. 1990, c. C.43, par. 33.1(21), 49(27), 
art. 82 et par. 86.2(19), qui accorde l’immunite de 
poursuite aux juges, aux protonotaires, aux protono- 
taires charges de la gestion des causes et au Conseil 
de la magistrature; la Provincial Court Act, R.S.A. 
2000, c. P-31, art. 68, qui accorde l’immunite aux 
mediateurs; la Court of Queen’s Bench Act, 
R.S.A. 2000, c. C-31, art. 14, qui accorde Pimmunite 
aux protonotaires; la Provincial Court Act, R.S.B.C. 
1996, c. 379, art. 27.3 et 42, qui accorde l’immunite 
aux tribunaux administratifs, aux personnes agissant 
en leur nom et aux juges de la Cour provinciale; la 
Loi sur les Cours federates, L.R.C. 1985, c. F-7, 
par. 12(6), qui accorde aux protonotaires Pim¬ 
munite de poursuite; la Loi sur les juges de paix, 
L.R.T.N.-O. 1988, c. J-3, par. 4(5), qui accorde 1’ im - 
munite au Conseil de surveillance des juges de paix; 
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or committee; The Human Rights Code, C.C.S.M., 
c. Hi75, s. 62, providing immunity for the Mani¬ 
toba Human Rights Commission, any of its mem¬ 
bers, officers, employees and adjudicators; the 
Administrative Tribunals Act, S.B.C. 2004, c. 45, 
Part 8, providing immunity to tribunal members, 
adjudicators and registrars; the Law Society Act, 
R.S.O. 1990, c. L.8, s. 9, providing immunity for 
benchers, officers and employees; the Labour 
Board Act, S.N.S. 2010, c. 37, s. 11, providing im¬ 
munity for the Labour Board and its members; the 
Labour Relations Code, R.S.B.C. 1996, c. 244, 
s. 145.4, providing immunity for mediators and 
the industrial inquiry commission; the Workplace 
Safety and Insurance Act, 1997, S.O. 1997, c. 16, 
Sch. A, s. 179(1), providing immunity for mem¬ 
bers, officers and employees of the Workplace 
Safety and Insurance Board or a person engaged 
by the Board to conduct examinations; the Envi¬ 
ronmental Review Tribunal Act, 2000, S.O. 2000, 
c. 26, Sch. F, s. 8.1(1), providing immunity for any 
member or employee of the Tribunal; and the Pub¬ 
lic Inquiry Act, S.B.C. 2007, c. 9, s. 32, providing 
immunity for a commission, commissioners, and 
persons acting on behalf of or under the direction of 
a commissioner. 


[115] The jurisprudence also confirms that judi¬ 
cial and quasi-judicial decision-makers are protected 
by common law immunities. This includes law so¬ 
ciety benchers and investigators acting on their be¬ 
half ( Edwards ); public inquiry officials (Alkasabi v. 
Ontario, 1994 CarswellOnt 3639, 48 A.C.W.S. (3d) 
1306, at paras. 15-17; Morier v. Rivard, [1985] 2 
S.C.R. 716, at pp. 737-45); and judges ( MacKeigan 
v. Hickman, [1989] 2 S.C.R. 796, at pp. 830-31; 
Taylor v. Canada (Attorney General), [2000] 3 F.C. 
298 (C.A.), at paras. 25-29); see also discussions 
in Peter W. Hogg, Patrick J. Monahan, and Wade 
K. Wright, Liability of the Crown (4th ed. 2011), at 


la Loi de 1988 sur les juges de paix, L.S. 1988-89, 
c. J-5.1, art. 12.9, qui accorde Timmunite de pour- 
suite au Juge en chef, au Conseil de revision des ac- 
tivites des juges de paix, au comite d’enquete et aux 
membres et dirigeants du Conseil ou d’un comite; le 
Code des droits de la personne, C.P.L.M., c. H175, 
art. 62, qui accorde Timmunite a la Commission des 
droits de la personne du Manitoba de meme qu’a 
ses membres, cadres, employes et arbitres; VAd¬ 
ministrative Tribunals Act, S.B.C. 2004, c. 45, par- 
tie 8, qui accorde Timmunite aux membres, arbitres 
et greffiers des tribunaux administratifs; la Loi sur 
le Barreau, L.R.O. 1990, c. L.8, art. 9, qui accorde 
Timmunite aux conseillers, dirigeants et employes 
du Barreau; la Labour Board Act, S.N.S. 2010, c. 37, 
art. 11, qui accorde Timmunite a la Commission des 
relations de travail et a ses membres; le Labour Rela¬ 
tions Code, R.S.B.C. 1996, c. 244, art. 145.4, qui ac¬ 
corde Timmunite aux mediateurs et a la commission 
d’enquete sur les relations de travail; la Loi de 1997 
sur la securite professionnelle et Tassurance contre 
les accidents du travail, L.O. 1997, c. 16, ann. A, 
par. 179(1), qui accorde Timmunite aux membres, 
administrateurs et employes de la Commission de la 
securite professionnelle et de l’assurance contre les 
accidents du travail et a toute personne engagee par 
la Commission pour proceder a un examen; la Loi de 
2000 sur le Tribunal de Tenvironnement, L.O. 2000, 
c. 26, ann. F, par. 8.1(1), qui accorde Timmunite aux 
membres et aux employes du Tribunal; et la Public 
Inquiry Act, S.B.C. 2007, c. 9, art. 32, qui accorde 
Timmunite a une commission, aux commissaires et 
aux personnes agissant au nom d’un commissaire ou 
sous son autorite. 

[115] La jurisprudence confirme par ailleurs 
que les decideurs judiciaires ou quasi judiciaires 
jouissent d’immunites en common law. Sont pro¬ 
teges notamment les conseillers du Barreau et les 
enqueteurs agissant en leur nom (Edwards), les 
commissaires agissant dans le cadre d’une enquete 
publique ( Alkasabi c. Ontario, 1994 CarswellOnt 
3639, 48 A.C.W.S. (3d) 1306, par. 15-17; Morier 
c. Rivard, [1985] 2 R.C.S. 716, p. 737-745) et les 
juges (MacKeigan c. Hickman, [1989] 2 R.C.S. 796, 
p. 830-831; Taylor c. Canada (Procureur gene¬ 
ral), [2000] 3 C.F. 298 (C.A.), par. 25-29); voir 
egalement les commentaires dans Peter W. Hogg, 
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pp. 283-91; and Robert D. Kligman, “Judicial Im¬ 
munity” (2011), 38 Adv. Q. 251, at pp. 251-61. 


[116] Immunizing these judicial and quasi¬ 
judicial adjudicators from personal damages claims 
is grounded in attempts to protect their indepen¬ 
dence and impartiality, and to facilitate the proper 
and efficient administration of justice. In Canada 
(Attorney General) v. Slansky, [2015] 1 F.C.R. 81 
(C.A.), at paras. 134-37, Mainville J.A. summa¬ 
rized the role that immunity plays for the judiciary: 


The principle of judicial independence has resulted in 
concomitant immunities, most notably (a) the immunity 
of a judge from suit and prosecution, and (b) the immu¬ 
nity of a judge from testifying about or otherwise justi¬ 
fying the reasons for a particular decision beyond those 
given in open court: MacKeigan v. Hickman, [1989] 2 
S.C.R. 796 ( MacKeigan ), at page 830. 

The immunity of a judge from suit and prosecution 
has long been recognized as necessary to maintain pub¬ 
lic confidence in the judicial system: Garnett v. Ferrand 
(1827), 6 B. & C. 611, at pages 625-626, quoted ap¬ 
provingly in Morier et al. v. Rivard , [1985] 2 S.C.R. 
716 (Morier), at page 737. The immunity serves to en¬ 
sure that the judge is free in thought and independent in 
judgment: Morier, at pages 737-745. As noted by Lord 
Denning in Sirros v. Moore, [1975] 1 Q.B. 118 (C.A.), 
quoted approvingly in Morier, at page 739 and in R. v. 
Lippe, [1991] 2 S.C.R. 114, at pages 155-156: 


If the reason underlying this immunity is to ensure 
“that they may be free in thought and independent 
in judgment,” it applies to every judge, whatever 
his rank. Each should be protected from liability to 
damages when he is acting judicially. Each should 
be able to do his work in complete independence 
and free from fear. He should not have to turn the 
pages of his books with trembling fingers, asking 
himself: “If I do this, shall I be liable to damages?” 


Patrick J. Monahan et Wade K. Wright, Liability 
of the Crown (4 e ed. 2011), p. 283-291; et dans 
Robert D. Kligman, « Judicial Immunity » (2011), 
38 Adv. Q. 251, p. 251-261. 

[116] L'immunite a regard des recours person¬ 
nels en dommages-interets intentes contre les deci- 
deurs judiciaires et quasi judiciaries susmentionnes 
est motivee par la volonte de proteger leur indepen- 
dance et leur impartialite et par le souci de favo- 
riser la bonne administration de la justice et d’en 
renforcer l’efhcacite. Dans l’arret Canada (Procu- 
reur general) c. Slansky, [2015] 1 R.C.F. 81 (C.A.), 
par. 134-137, le juge Mainville resume ainsi le role 
que joue l’immunite dans le cas des juges : 

Le principe de l’independance judiciaire a donne lieu 
a des immunites concomitantes, notamment a) l’immu- 
nite d’un juge contre les poursuites, et b) l’immunite 
d’un juge contre l’obligation de temoigner ou de fournir 
une quelconque justification au sujet des motifs d’une 
decision donnee, mis a part les motifs rendus au cours de 
l’audience publique : MacKeigan c. Hickman, [1989] 2 
R.C.S. 796 ( MacKeigan ), a la page 830. 

L’immunite des juges contre les poursuites est de- 
puis longtemps reconnue comme etant necessaire pour 
maintenir la confiance du public envers le systeme judi¬ 
ciaire : Garnett c. Ferrand (1827), 6 B. & C. 611, aux 
pages 625 et 626, cite avec approbation dans T arret 
Morier et autre c. Rivard, [1985] 2 R.C.S. 716 (Morier), 
a la page 737. L’immunite sert a garantir que le juge est 
libre d’esprit et independant de pensee : Morier, aux 
pages 737 a 745. Comme le fait remarquer lord Denning 
dans la decision Sirros c. Moore, [1975] 1 Q.B. 118 
(C.A.), cite avec approbation dans Tarret Morier, a la 
page 739 et dans Tarret R. c. Lippe, [1991] 2 R.C.S. 114, 
aux pages 155 et 156 : 

[TRADUCTION] Si la raison d’etre de l’immunite est 
de garantir qu’ils « soient fibres d’esprit et indepen¬ 
dants de pensee », elle s’applique a tous les juges 
independamment de leur rang. Tout juge doit etre a 
1’abri de toute action en responsabilite lorsqu’il agit 
de faqon judiciaire. Tout juge devrait etre en mesure 
de travailler en toute independance et a 1’abri de 
toute crainte. II ne doit pas feuilleter ses recueils en 
tremblant et en se demandant « Si je prends ce parti, 
suis-je expose a une action en responsabilite? » 
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The additional immunity from accounting for or jus¬ 
tifying judicial decisions beyond those reasons provided 
in open court also serves to ensure the independence 
of judges and to instil public confidence in the judicial 
process: MacKeigan, at pages 828-830. As noted by 
McLachlin J. (as she then was), at page 831 of that deci¬ 
sion, “To entertain the demand that a judge testify before 
a civil body, an emanation of the legislature or execu¬ 
tive, on how and why he or she made his or her decision 
would be to strike at the most sacrosanct core of judicial 
independence.” 


It is important to bear in mind that these immunities 
are there not for the benefit of individual judges; rather 
they exist for the benefit of the community as a whole. 
Indeed, an independent judiciary free from improper in¬ 
fluence is an essential component of a free and demo¬ 
cratic society. 

[117] The same analysis applies to quasi-judi¬ 
cial decision-makers, which is why legislatures 
and Parliament have extended statutory immunity 
to administrative boards and tribunals: see Hogg, 
Monahan and Wright, at p. 289, and Kligman, at 
pp. 259-61. 

[118] Further, this Court has already accepted 
an immunity that protects regulatory boards from 
negligence claims that arise from the policy deci¬ 
sions they make, whether or not they are made in 
their adjudicative capacity: Cooper, at para. 38, and 
Edwards. In Edwards , for example, the Law So¬ 
ciety of Upper Canada was sued in negligence for 
failing to properly investigate and remedy a situa¬ 
tion where a lawyer’s trust fund had been compro¬ 
mised, despite the Law Society being advised of the 
suspicious use of the fund by the lawyer himself. 
The Law Society Act has an immunity clause in s. 9 
which states: 


9. No action or other proceedings for damages shall 
be instituted against the Treasurer or any bencher, offi¬ 
cial of the Society or person appointed in Convocation 
for any act done in good faith in the performance or in¬ 
tended performance of any duty or in the exercise or in 


L’immunite supplementaire contre le fait d’avoir 
a rendre des comptes ou a fournir des justifications 
concernant les decisions judiciaires, au-dela des motifs 
donnes en audience publique, sert egalement a garan- 
tir l’independance des juges et a accroitre la confiance 
du public envers le processus judiciaire : MacKeigan, 
aux pages 828 a 830. Comme le fait remarquer la 
juge McLachlin (qui n’etait pas encore juge en chef 
a Tepoque) a la page 831 de cette decision, « [d]onner 
suite a l’exigence qu’un juge temoigne devant un orga- 
nisme civil, emanant du pouvoir legislatif ou du pouvoir 
executif, quant a savoir comment et pourquoi il a rendu 
sa decision, serait attaquer l’element le plus sacro-saint 
de l’independance judiciaire. » 

II est important de ne pas oublier que ces immunites 
existent non pas au benefice personnel des juges, mais 
plutot au benefice de la collectivite dans son ensemble. 
En effet, un pouvoir judiciaire independant et libre de 
toute influence indue est un element essentiel d’une so- 
ciete libre et democratique. 

[117] Cette analyse vaut aussi pour les decideurs 
quasi judiciaires, ce qui explique pourquoi les legis¬ 
latures et le Parlement federal ont etendu l’immunite 
legale aux commissions et tribunaux administratifs 
(voir Hogg, Monahan et Wright, p. 289, et Klingman, 
p. 259-261). 

[118] De plus, notre Cour a deja reconnu une 
immunite qui met les organismes de reglementa- 
tion a l’abri des poursuites pour negligence decou- 
lant de leurs decisions de politique generale, que 
ces decisions soient prises ou non dans l’exercice 
de leur fonction juridictionnelle ( Cooper, par. 38, 
et Edwards). Dans Taffaire Edwards, par exemple, 
le Barreau du Haut-Canada etait poursuivi pour ne¬ 
gligence pour ne pas avoir enquete adequatement et 
ne pas avoir remedie a une situation dans laquelle le 
compte en fiducie d’un avocat avait ete compromis 
malgre le fait que le Barreau avait ete prevenu par 
l’avocat lui-meme de l’utilisation douteuse du compte 
en question. On trouve une disposition d’immunite 
dans la Loi sur le Barreau, a V art. 9 qui prevoit: 

9. Sont irrecevables les actions ou autres instances 
en dommages-interets intentees contre le tresorier, les 
conseillers, les dirigeants du Barreau ou les personnes 
nominees au Conseil, en raison d’un acte accompli de 
bonne foi dans l’exercice, reel ou projete, d’un devoir 
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the intended exercise of any power under this Act, a reg¬ 
ulation, a by-law or a rule of practice and procedure, or 
for any neglect or default in the performance or exercise 
in good faith of any such duty or power. 

[119] The claim was struck as disclosing no 
cause of action by Sharpe J., who found that the 
Law Society’s quasi-judicial function immunized it 
from liability in negligence. Finlayson J.A. at the 
Court of Appeal agreed with Sharpe J., and con¬ 
cluded that the jurisprudence “clearly establishes 
a judicial immunity from negligence for the Law 
Society’s discipline process” ((2000), 48 O.R. (3d) 
329 (C.A.), at p. 343). On appeal to this Court, no 
issue was taken with Finlayson J.A.’s finding that 
the quasi-judicial immunity provided by s. 9 of the 
Law Society Act also extended to the Law Society’s 
employees who investigate complaints. Applying 
the same logic, the immunity in s. 43 of the Energy 
Resources Conservation Act would apply to the 
Compliance Branch’s decision to cease commu¬ 
nicating with Ms. Ernst. That means that artificial 
binary distinctions between adjudicative and other 
administrative decisions should be avoided, since 
these decisions too are subject to judicial review. 


[120] The analogous functions between courts 
and quasi-judicial decision-makers mean that ex¬ 
tra caution should be exercised before this Court 
nibbles away at the immunity clause in this case. 
There are profound and obvious implications for 
all judges and tribunals from such a decision, and it 
should not be undertaken without a full and tested 
evidentiary record. It may or may not be the case 
that governments will be able to justify immunity 
from Charter damages, but until the s. 1 justifica¬ 
tory evidence is explored, this Court should not 
replace the necessary evidence with its own infer¬ 
ences. 


ou d’une fonction aux termes de la presente loi, d’un re- 
glement, d’un reglement administratif ou d’une regie de 
pratique et de procedure, ou en raison d’une negligence 
ou d’une omission dans L execution, de bonne foi, de ce 
devoir ou de cette fonction. 

[119] Le juge Sharpe avait radie la demande pour 
absence de cause d’action, concluant que la fonc¬ 
tion quasi judiciaire qu’exergait le Barreau le pro- 
tegeait contre toute responsabilite pour negligence. 
Le juge Finlayson, de la Cour d’appel, avait abonde 
dans le sens du juge Sharpe et estime que la juris¬ 
prudence [traduction] « etabli[ssait] clairement 
une immunite judiciaire a l’egard de la negligence 
en faveur du processus disciplinaire du Barreau » 
((2000), 48 O.R. (3d) 329 (C.A.), p. 343). Dans 
le cadre du pourvoi forme devant notre Cour, per- 
sonne n’a conteste la conclusion du juge Finlayson 
suivant laquelle 1’immunite quasi judiciaire prevue 
a l’art. 9 de la Loi sur le Barreau s’etendait aussi 
aux employes du Barreau charges d’enqueter sur 
les plaintes. Selon la meme logique, l’immunite 
prevue a Fart. 43 de VEnergy Resources Conserva¬ 
tion Act s’appliquerait a la decision de la Direction 
de la conformite de cesser de communiquer avec 
M me Ernst. Par consequent, il y a lieu d’eviter de 
faire des distinctions binaires factices entre les de¬ 
cisions de nature juridictionnelle et celles de nature 
administrative, puisque ces decisions sont egale- 
ment susceptibles de controle judiciaire. 

[120] Compte tenu des fonctions analogues 
qu’exercent les tribunaux judiciaires et les deci- 
deurs quasi judiciaires, notre Cour doit user d’en- 
core plus de prudence avant de rogner la disposition 
d’immunite en l’espece. Une telle decision entraine 
des consequences profondes et evidentes pour Ven¬ 
semble des juges et des tribunaux et ne doit etre prise 
que si Ton dispose d’un dossier de preuve complet 
qui a fait l’objet de verifications. L’Etat pourra ou 
non etre en mesure de justifier une immunite contre 
toute condamnation a des dommages-interets en 
vertu de la Charte, mais tant que les elements de 
preuve justificatifs fondes sur Particle premier n’ont 
pas ete analyses, notre Cour ne devrait pas rempla- 
cer les elements de preuve requis par ses propres 
deductions. 
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[121] This Court said in Vancouver (City) v. 
Ward, [2010] 2 S.C.R. 28, that “granting damages 
under the Charter is a new endeavour, and an ap¬ 
proach to when damages are appropriate and just 
should develop incrementally” (para. 21). It is 
worth noting that this Court has found Charter 
damages to be available on only two occasions: in 
response to a Charter breach resulting from abusive 
police conduct towards a detained suspect (Ward), 
and in response to a Charter breach resulting from 
a prosecutor’s inadequate evidentiary disclosure 
to a criminal accused ( Henry v. British Columbia 
(Attorney General), [2015] 2 S.C.R. 214). In both 
cases, the conduct justifying damages was com¬ 
mitted by individuals who were under the direc¬ 
tion of the state. Charter damages have never been 
awarded against independent judicial or quasi¬ 
judicial decision-makers. This does not mean that 
such damages are beyond reach, but they are tied 
to the question of the constitutionality of immunity 
clauses and the extent to which they should be read 
down. 


[122] Moreover, it is important to note that in 
Ward and Henry, this Court had the benefit of sig¬ 
nificant contributions from various Attorneys Gen¬ 
eral when deciding the s. 24(1) damages claims. In 
Ward, the Attorney General of British Columbia 
was directly involved in the litigation from the trial 
stage onwards, and before this Court, the Attorneys 
General of Canada, Ontario and Quebec intervened. 
Similarly in Henry, the Attorneys General of Brit¬ 
ish Columbia and Canada were involved from the 
trial stage onwards, and before this Court, eight 
other provincial Attorneys General intervened. 


[123] I agree that an analysis pursuant to Ward 
likely leads to the conclusion that Charter damages 
are not an “appropriate and just” remedy in the cir¬ 
cumstances, but in my respectful view the question 


[121] Notre Cour a declare dans Vancouver 
(Ville) c. Ward, [2010] 2 R.C.S. 28, que « Toctroi 
de dommages-interets en vertu de la Charte consti- 
tue une nouveaute, et les regies servant a determiner 
s’il s’agit d'une reparation convenable et juste de- 
vraient se developper graduellement » (par. 21). II 
vaut la peine de signaler le fait que notre Cour n’a 
permis T octroi de dommages-interets en vertu de la 
Charte a titre de reparation pour une violation de la 
Charte que dans deux cas, a savoir : en reponse a une 
violation de la Charte resultant d’un abus de pou- 
voir des forces policieres contre un suspect detenu 
(Ward) et en reponse a une violation de la Charte 
decoulant du defaut du poursuivant de communi- 
quer sufhsamment d’elements de preuve a Taccuse 
(Henry c. Colombie-Britannique (Procureur ge¬ 
neral), [2015] 2 R.C.S. 214). Dans un cas comme 
dans Tautre, la conduite reprehensible justifiant la 
condamnation a des dommages-interets etait le fait 
de representants de l’Etat. Des decideurs judiciaires 
ou quasi judiciaires independants n’ont encore ja¬ 
mais ete condamnes a des dommages-interets en 
vertu de la Charte. II ne faut pas en conclure pour 
autant que de tels dommages-interets ne peuvent 
jamais etre accordes, mais leur octroi depend de la 
constitutionnalite de la disposition d’immunite et 
de la mesure dans laquelle elle doit etre interpreted 
restrictivement. 

[122] En outre, il importe de signaler que, dans 
les affaires Ward et Henry, notre Cour avait pu 
compter sur le precieux concours de divers procu- 
reurs generaux pour 1’aider a trancher les demandes 
de dommages-interets fondees sur le par. 24(1). 
Dans l’affaire Ward, le procureur general de la 
Colombie-Britannique avait participe directement 
a l’instance des l’etape du proces et, devant notre 
Cour, les procureurs generaux du Canada, de T On¬ 
tario et du Quebec etaient intervenus. De meme, 
dans T affaire Henry, les procureurs generaux de la 
Colombie-Britannique et du Canada etaient interve¬ 
nus des le proces et, devant notre Cour, huit autres 
procureurs generaux provinciaux etaient intervenus. 

[123] Je conviens qu’une analyse effectuee en 
conformite avec Ward mene vraisemblablement a 
la conclusion que 1’octroi de dommages-interets en 
vertu de la Charte ne constitue pas une reparation 
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of whether such damages are appropriate requires 
a prior determination of the constitutionality of the 
immunity clause. If the clause is constitutional, 
there is no need to embark on a Ward analysis. If, 
on the other hand, it is found to be unconstitutional, 
only then does a Ward analysis become relevant. 


[124] A final comment about the questionable 
nature in which the new constitutional question 
has arisen before this Court. Ms. Ernst acknowl¬ 
edged in the hearing before us that she was aware 
that s. 43 was being used to bar her claim at the 
Court of Queen’s Bench and that she did not give 
the proper notice there. She must also be taken to 
be aware of the requirement of constitutional no¬ 
tice confirmed by Alberta’s Court of Appeal, which 
expressly rejected the approach taken by Ms. Ernst 
of arguing that she was seeking a finding of con¬ 
stitutional inapplicability under s. 24(1) rather than 
unconstitutionality under s. 52. Yet at the Court of 
Appeal, Ms. Ernst’s Notice of Appeal stated that 
she was not challenging the constitutional valid¬ 
ity of s. 43, and that, as a result, no notice was re¬ 
quired. She also stated, confusingly, that she would 
be arguing that s. 43 was “of no force and effect”. 
This is hardly the kind of notice required by s. 24 of 
the Judicature Act. It was not until she was before 
this Court that she first expressed a clear intention 
to challenge the constitutionality of s. 43, essen¬ 
tially depriving both the Alberta Attorney General 
and others from the opportunity of meaningfully 
participating in prior proceedings. 


[125] This is not conduct that should be re¬ 
warded in this Court with redemptive forgiveness. 
Ms. Ernst’s conduct was procedurally in breach of 
her province’s jurisprudence and statutory require¬ 
ments, and of the public interest that jurisprudence 
and legislation was designed to protect. 


« convenable et juste » dans les circonstances. Or, a 
mon humble avis, il faut statuer sur la constitution- 
nalite de la disposition d'immunite avant de juger si 
pareils dommages-interets sont convenables. Si la 
disposition est constitutionnelle, point n’est besoin 
de proceder a T analyse prescrite par Ward. Si, en 
revanche, elle est jugee inconstitutionnelle, ce n’est 
que dans ce cas que T analyse en question entre en 
jeu. 

[124] Je tiens a formuler une derniere observa¬ 
tion au sujet de la faqon douteuse dont la nouvelle 
question constitutionnelle a ete soulevee devant 
notre Cour. M me Ernst a reconnu a T audience tenue 
devant nous qu’elle savait que l’art. 43 etait invo- 
que pour faire obstacle a sa demande en Cour du 
Banc de la Reine et pourtant, elle n’a pas donne 
l’avis prescrit au cours de cette instance. II faut ega- 
lement presumer qu’elle avait connaissance de son 
obligation de donner un avis de question constitu¬ 
tionnelle, comme l’a confirme la Cour d’appel de 
1’Alberta, qui a expressement rejete la maniere dont 
M me Ernst avait fait valoir qu’elle tentait d’obtenir 
une conclusion d’inapplicabilite constitutionnelle 
en vertu du par. 24(1) plutot qu’une declaration 
d’inconstitutionnalite en vertu de Tart. 52. Or, de¬ 
vant la Cour d’appel, M me Ernst a precise dans son 
avis d’appel qu’elle ne contestait pas la constitu- 
tionnalite de Tart. 43 et que, par consequent, au- 
cun avis n’etait exige. Elle a egalement declare de 
faqon confuse qu’elle plaiderait que Tart. 43 etait 
[traduction] « inoperant ». Ce n’est guere le genre 
d’avis qu’exige Tart. 24 de la Judicature Act. Ce 
n’est que devant notre Cour qu’elle a pour la pre¬ 
miere fois exprime clairement son intention de 
contester la constitutionnalite de Tart. 43, privant 
essentiellement a la fois le procureur general de 
TAlberta et d’autres interesses de la possibility de 
participer utilement aux instances precedentes. 

[125] Notre Cour ne devrait pas recompenser une 
telle conduite en faisant preuve de clemence et en 
retablissant M me Ernst dans ses droits. Par ses agis- 
sements, M me Ernst a, sur le plan procedural, agi a 
l'encontre de la jurisprudence et des exigences le¬ 
gates de sa province et contrairement a l’interet 
public que la jurisprudence et la loi etaient censees 
proteger. 
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[126] I therefore agree with both Wittmann C.J. 
and the Alberta Court of Appeal that Ms. Ernst’s 
Charter claim should be dismissed for not disclos¬ 
ing a reasonable cause of action pursuant to the Al¬ 
berta Rules of Court, Alta. Reg. 124/2010, r. 3.68, 
in light of the immunity clause. 


[127] I also agree with them that judicial review 
was the appropriate means of addressing her con¬ 
cerns. As Wittmann C.J. concluded, “the time-tested 
and conventional challenge to an administrative 
tribunal’s decision is judicial review, not an action 
against the administrative tribunal”. The Court of 
Appeal agreed, and held that 


limits on remedies do not offend the rule of law, so 
long as there remain some effective avenues of redress: 
Ward at paras. 34-5, 43. The long standing remedy for 
improper administrative action has been judicial review. 
There is nothing in s. 43 that would have prevented the 
appellant from seeking an order in the nature of manda¬ 
mus or certiorari to compel the Board to receive com¬ 
munications from her. Further, she could have appealed 
any decisions of the Board to this Court, with leave .... 
(at para. 30). 

[128] When the Board made the decision to stop 
communicating with Ms. Ernst through the normal 
complaints process, it was exercising its discretion¬ 
ary authority under its enabling legislation (s. 16 
of the Energy Resources Conservation Act). Issues 
about the legality, reasonableness, or fairness of this 
discretionary decision are issues for judicial review 
(Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190, 
at para. 28). Even the language used by Ms. Ernst 
in her statement of claim — that the Board’s de¬ 
cision “was made arbitrarily, and without legal au¬ 
thority” — evokes the terminology of a claim for 
judicial review. 

[129] Ms. Ernst had the opportunity to seek 
timely judicial review of the Board’s decision. She 
chose not to. Instead, she attempted to frame her 


[126] Je suis done d’accord tant avec le juge en 
chef Wittmann qu’avec la Cour d’appel de l’Alberta 
pour dire que la demande presentee par M me Ernst 
en vertu de la Charte devrait etre rejetee au motif 
qu’elle ne revele aucune cause d’action raisonnable 
au sens de Tart. 3.68 des Alberta Rules of Court, 
Alta. Reg. 124/2010, compte tenu de la disposition 
d’immunite. 

[127] Je suis egalement d’accord avec eux pour 
dire que le moyen qu’elle aurait du utiliser pour 
formuler ses doleances etait de se pourvoir en 
controle judiciaire. Ainsi que l’a conclu le juge en 
chef Wittmann, [traduction] « le recours eprouve 
habituellement utilise pour contester la decision 
d’un tribunal administratif est le controle judiciaire 
et non une action dirigee contre le tribunal adminis¬ 
tratif ». La Cour d’appel s’est dite du meme avis et 
a declare ce qui suit: 

[TRADUCTION] . . . le fait qu’il existe des restrictions aux 
reparations ne contrevient pas a la primaute du droit tant 
qu’il reste une voie de recours efficace {Ward, par. 34-35 
et 43). Le controle judiciaire constitue depuis longtemps 
le recours ouvert pour sanctionner un acte reprehensible 
de 1’Administration. Rien a l’art. 43 n’aurait empeche 
l’appelante de solliciter un bref de mandamus ou de 
certiorari pour forcer 1’ Office a recevoir ses commu¬ 
nications. De plus, elle aurait pu, sur autorisation, in- 
terjeter appel de toute decision de 1’Office devant notre 
cour . . . (par. 30). 

[128] Lorsque l’Office a decide de cesser de 
communiquer avec M me Ernst dans le cadre du pro¬ 
cessus habituel de reglement des plaintes, il exerg ait 
le pouvoir discretionnaire que lui confere sa loi ha- 
bilitante (art. 16 de Y Energy Resources Conserva¬ 
tion Act). La legalite, la rationalite ou l’equite de 
cette decision discretionnaire sont des questions 
qui relevent du controle judiciaire ( Dunsmuir c. 
Nouveau-Brunswick, [2008] 1 R.C.S. 190, par. 28). 
Meme les mots employes par M me Ernst dans sa de¬ 
claration, en Toccurrence que la decision de l’Of- 
fice [traduction] « a ete rendue arbitrairement et 
illegalement », rappellent la terminologie d’une de¬ 
mande de controle judiciaire. 

[129] M me Ernst a eu l’occasion de solliciter en 
temps opportun le controle judiciaire de la deci¬ 
sion de 1’Office. Elle a choisi de ne pas se prevaloir 
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grievance as a claim for Charter damages. That is 
precisely why s. 43 exists — to prevent an end-run 
by litigants around the required process, resulting in 
undue expense and delay for the Board and for the 
public ( Hryniak v. Mauldin , [2014] 1 S.C.R. 87). 


[130] I would dismiss the appeal with costs. 

The reasons of McLachlin C.J. and Moldaver, 
Cote and Brown JJ. were delivered by 


[131] The Chief Justice and Moldaver and 
Brown JJ. (dissenting) — Section 24(1) of the Ca¬ 
nadian Charter of Rights and Freedoms ensures 
that those whose rights or freedoms have been vi¬ 
olated have access to “appropriate and just” rem¬ 
edies. But s. 24(1) was not enacted in a vacuum. 
It was born into a legal system with limits which, 
in some cases, prevent claims from being brought, 
including claims against the state. This appeal con¬ 
cerns the operation of one such limit — a statutory 
immunity clause — on an application to strike a 
claim for a remedy under s. 24(1). 


[132] The appellant, Jessica Ernst, brought a 
claim against the respondent, the Alberta Energy 
Regulator (“Board”), seeking, among other things, 
Charter damages under s. 24(1) for breaching her 
right to freedom of expression under s. 2(b) of the 
Charter. In moving to strike Ms. Ernst’s claim, the 
Board relied in part on s. 43 of its enabling statute 3 
which essentially bars all claims against the Board. 


3 The Board’s enabling statute was at all material times the 
Energy Resources Conservation Act, R.S.A. 2000, c. E-10 
(“ERCA”). This statute has since been repealed and replaced 
with the Responsible Energy Development Act , S.A. 2012, 
c. R-17.3. The new legislation has a provision similar to s. 43 
of the ERCA (s. 27). Under the ERCA, the regulator was known 
as the Energy Resources Conservation Board (“ERCB”). The 
new statute replaced the ERCB with the Board, and as a result, 
the Board is named as the respondent as the successor to the 
ERCB. 


de cette possibilite. Elle a plutot tente d’exprimer 
ses reproches sous forme de demande de dom- 
mages-interets fondee sur la Charte. C’est preci- 
sement la raison d’etre de Tart. 43 : empecher les 
plaideurs de court-circuiter la procedure prescrite et 
eviter ainsi a T Office et au public des frais et des 
retards indus ( Hryniak c. Mauldin, [2014] 1 R.C.S. 
87). 

[130] Je rejetterais le pourvoi avec depens. 

Version franqaise des motifs de la juge en chef 
McLachlin et des juges Moldaver, Cote et Brown 
rendus par 

[131] La Juge en chef et les juges Moldaver 
et Brown (dissidents) — Le paragraphe 24(1) de la 
Charte canadienne des droits et libertes garantit aux 
personnes victimes de violation de leurs droits ou de 
leurs libertes la possibilite d’obtenir une reparation 
« convenable et juste ». Toutefois, le par. 24(1) n’a 
pas ete edicte en Tabsence de tout contexte. II a vu 
le jour au sein d’un systeme juridique qui comporte 
des limites faisant parfois obstacle a la presentation 
de demandes, y compris celles dirigees contre l’Etat. 
Le present pourvoi concerne l’application d’une 
telle limite, en T occurrence une disposition legisla¬ 
tive prevoyant une immunite, a une requete en ra¬ 
diation d’une demande de reparation fondee sur le 
par. 24(1). 

[132] L’appelante, Jessica Ernst, a presente une 
demande contre Tin time, T Alberta Energy Regu¬ 
lator (« Office »), afin d’obtenir entre autres des 
dommages-interets en vertu du par. 24(1) pour 
violation du droit a la liberte d’expression que lui 
confere l’al. 2b) de la Charte. Pour solliciter la ra¬ 
diation de cette demande, TOffice s’est notamment 
fonde sur Tart. 43 de sa loi habilitante 3 , qui faisait 


3 La loi habilitante de l’Office s’est intitulee Energy Resources 
Conservation Act, R.S.A. 2000, c. E-10 (« ERCA »), a toutes 
les epoques pertinentes. Cette loi a depuis ete abrogee et rem- 
placee par la Responsible Energy Development Act, S.A. 2012, 
c. R-17.3. La nouvelle loi renferme une disposition semblable 
a l’art. 43 de YERCA (l’art. 27). A l’epoque de YERCA, l’orga- 
nisme de reglementation s’appelait 1’Energy Resources Conser¬ 
vation Board (« ERCB »). La nouvelle loi a remplace l’ERCB 
par l’Office, d’ou la designation de l’Office comme intime 
parce qu’il a succede a l’ERCB. 
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The case management judge found that, although 
Ms. Ernst’s pleadings raised an arguable Charter 
claim, s. 43 immunized the Board. He accordingly 
struck her claim for Charter damages, and his deci¬ 
sion was upheld by the Court of Appeal of Alberta. 


[133] We would allow the appeal. Just as it is not 
plain and obvious that Charter damages could in no 
circumstances be an appropriate and just remedy 
in a claim against the Board or any quasi-judicial 
decision-maker like it, it is not plain and obvious 
that Ms. Ernst’s claim is barred by s. 43. Ms. Ernst 
seeks Charter damages as a remedy for actions by 
the Board that Ms. Ernst says were intended to pun¬ 
ish her. It is arguable that such punitive acts fall 
outside the scope of the immunity that s. 43 con¬ 
fers. Accordingly, we would hold that Ms. Ernst’s 
claim cannot be struck on the basis of s. 43. 


[134] On appeal to this Court, Ms. Ernst argued 
that it is not plain and obvious that s. 43 bars her 
claim for Charter damages because, in her sub¬ 
mission, s. 43 is unconstitutional. Since we would 
conclude that it is not plain and obvious that s. 43 
bars her claim at all, it is not necessary to consider 
s. 43’s constitutionality at this stage of the proceed¬ 
ings. If it is subsequently determined that s. 43 
does, indeed, bar Ms. Ernst’s claim for Charter 
damages, then she may challenge its constitutional¬ 
ity at that juncture. 


[135] We add this. This is a difficult case rais¬ 
ing novel and difficult issues. It is not surprising 
that counsel and judges at all levels have struggled 
to find the appropriate template through which to 
view Ms. Ernst’s claim. In the end, and with great 
respect for contrary views, we have concluded that 
the test for striking out Ms. Ernst’s claim at the 


essentiellement obstacle a toute demande visant 
TOffice. Le juge charge de la gestion de l’instance 
a conclu que meme si les actes de procedure de 
M me Ernst donnaient ouverture a une demande fondee 
sur la Charte qui pouvait etre plaidee. Tart. 43 prote- 
geait TOffice. II a par consequent radie sa demande 
de dommages-interets fondee sur la Charte , une 
decision qui a ete confirmee par la Cour d’appel de 
1’Alberta. 

[133] Nous sommes d’avis d’accueillir le pour- 
voi. II n’est pas evident et manifeste que Tart. 43 
fait obstacle a la demande de M me Ernst, tout 
comme il n’est pas evident et manifeste que Toc¬ 
troi de dommages-interets en vertu de la Charte ne 
peut en aucun cas constituer une reparation conve- 
nable et juste dans le cadre d’une demande pre¬ 
sentee contre TOffice ou tout autre decideur quasi 
judiciaire analogue. M me Ernst reclame des dom¬ 
mages-interets fondes sur la Charte en guise de re¬ 
paration pour des agissements de TOffice qui, aux 
dires de M me Ernst, avaient pour but de la punir. On 
peut soutenir que de tels actes punitifs echappent a 
la portee de l’immunite que confere Tart. 43. Nous 
concluons done a l’impossibilite de radier la de¬ 
mande de M me Ernst sur la base de Tart. 43. 

[134] Devant notre Cour, M me Ernst a soutenu 
qu’il n’est pas evident et manifeste que Tart. 43 
fait obstacle a sa demande de dommages-interets 
fondee sur la Charte parce que, selon ses argu¬ 
ments, Tart. 43 est inconstitutionnel. Puisque nous 
concluons qu’il n’est pas evident et manifeste que 
Tart. 43 fait obstacle a sa demande, point n’est be- 
soin de se prononcer sur la constitutionnalite de 
Tart. 43 a ce stade de l’instance. S’il est decide 
par la suite que Tart. 43 fait bel et bien obstacle a 
la demande de dommages-interets presentee par 
M me Ernst en vertu de la Charte, elle pourra alors en 
attaquer la constitutionnalite a cette etape. 

[135] Nous ajoutons ceci. II s’agit d’une affaire 
qui souleve des questions nouvelles et epineuses. II 
n’est guere etonnant que les avocats et les juges de 
toutes les instances aient eu du mal a trouver le bon 
cadre d’analyse par lequel il faut voir la demande 
de M me Ernst. En fin de compte, et malgre tout le 
respect que nous avons pour les opinions contraires, 
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outset has not been satisfied, and that the matter 
should be returned to the Alberta courts to decide 
the important issues of free speech and Charter 
remedies that her case raises. 


I. Factual Background 

[136] In 2007, Ms. Ernst claimed against the 
Board, EnCana Corporation, and the Province of 
Alberta, alleging that EnCana contaminated her 
water while shallow drilling for the extraction of 
methane gas, and that Alberta and the Board were 
indirectly responsible for this contamination. Only 
the claim against the Board is raised here. 

[137] Ms. Ernst’s claim against the Board is two¬ 
fold. First, she says the Board was negligent in ad¬ 
ministering its statutory regime, and that its failure 
to comply with certain statutory duties resulted in 
the contamination of her well. Secondly, she says 
that the Board breached her right to freedom of ex¬ 
pression under s. 2(b) of the Charter , and that she 
is entitled to Charter damages under s. 24(1). Only 
this second aspect of her claim is before us. 


[138] Because this matter arises from an applica¬ 
tion to strike, Ms. Ernst’s allegations must be taken 
as true. Those allegations are straightforward. 

[139] Ms. Ernst lives near Rosebud, Alberta. 
A well draws water for her home from geological 
formations that comprise an aquifer, or a series of 
aquifers. 

[140] The Board is a statutory government agency 
established to regulate the oil and gas industry in Al¬ 
berta. It conducts inspections and investigations in 
respect of legislative and regulatory provisions in¬ 
tended to protect groundwater from contamination 
due to oil and gas development, and takes enforce¬ 
ment action when warranted. To these ends, it has a 


nous avons conclu qu’il n’a pas ete satisfait au 
critere applicable pour radier au depart la demande 
de M me Ernst et que T affaire doit etre renvoyee aux 
tribunaux albertains pour qu’ils tranchent les ques¬ 
tions importantes de liberte d’expression et de repa¬ 
rations fondees sur la Charte qu’evoque son cas. 

I. Contexte factuel 

[136] En 2007, M me Ernst a poursuivi l’Office, 
EnCana Corporation et la province de l’Alberta, en 
alleguant qu’EnCana avait contamine son eau lors 
d’un forage superficiel visant a extraire du gaz de 
methane et que l’Alberta et l’Office etaient indi- 
rectement responsables de cette contamination. Le 
present pourvoi ne porte que sur la demande visant 
FOffice. 

[137] La demande de M me Ernst contre l’Office 
comporte deux volets. En premier lieu, M me Ernst dit 
que l’Office a fait preuve de negligence dans l’ap- 
plication de son regime legal et que son defaut de se 
conformer a certaines obligations que la loi lui im- 
posait a entraine la contamination de son puits a elle. 
En second lieu, elle affirme que T Office a viole son 
droit a la liberte d’expression garanti par l’al. 2b) de 
la Charte et qu’elle a droit a des dommages-interets 
en vertu du par. 24(1). Nous ne sommes saisis que 
de ce second volet de sa demande. 

[138] Comme la presente affaire decoule d’une 
requete en radiation, les allegations de M me Ernst 
doivent etre tenues pour averees. Ces allegations 
sont simples. 

[139] M me Ernst vit pres de Rosebud, en Alberta. 
Un puits extrait de l’eau pour sa maison a partir de 
formations geologiques qui comprennent un aqui- 
fere ou une serie d’aquiferes. 

[140] L'Office est un organisme gouvernemental 
cree par la loi dont la mission est de reglementer 
Findustrie des hydrocarbures en Alberta. II realise 
des enquetes et inspections relatives aux disposi¬ 
tions legislatives et reglementaires visant a prote- 
ger les eaux souterraines contre la contamination 
attribuable a 1’exploitation de ressources petrolieres 
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specific process for communicating with the public 
and hearing public complaints. 


[141] In 2004 and 2005, Ms. Ernst was a critic of 
the Board. She frequently expressed her concerns 
to the Board about the oil and gas development 
near her home. She also spoke to the media and to 
the public. 

[142] Ms. Ernst alleges that her public criti¬ 
cism was a source of embarrassment to the Board, 
prompting it to take steps to silence her. In Novem¬ 
ber 2005, the manager of the Board’s Compliance 
Branch informed her by letter that all of its staff 
had been instructed to avoid contact with her. When 
Ms. Ernst wrote several letters asking why she was 
being excluded from the Board’s public complaints 
process, the Board directed her to its legal branch, 
which initially ignored and later refused her request 
for an explanation. Eventually, the Board informed 
Ms. Ernst that it would communicate with her only 
if she agreed to raise her concerns directly with the 
Board, and not through the media or members of 
the public. 


[143] In October 2006, Ms. Ernst wrote to the 
Board, asking that she be free to communicate 
unconditionally with the Board, like other mem¬ 
bers of the public. This letter went unanswered. It 
was not until March 2007 that the Board informed 
Ms. Ernst that she was free to communicate uncon¬ 
ditionally with it. 

[144] In her statement of claim, Ms. Ernst al¬ 
leges that the Board breached her right to free¬ 
dom of expression under s. 2(b) of the Charter , in 
that the Board’s actions “were a means to punish 
Ms. Ernst for past public criticisms” and “to pre¬ 
vent her from making future public criticisms” of 
the Board (A.R., at p. 72). In particular, Ms. Ernst 
alleges that the Board “punitively” excluded her 
from its own complaints, investigation and enforce¬ 
ment process “in retaliation for her vocal criticism” 


et gazieres, et prend des mesures coercitives au be- 
soin. A ces fins, un mecanisme particulier lui per- 
met de communiquer avec le public et d’entendre 
ses plaintes. 

[141] En 2004 et 2005, M me Ernst a critique l’Of- 
fice. Elle a frequemment exprime a TOffice ses in¬ 
quietudes au sujet de Texploitation des ressources 
petrolieres et gazieres pres de chez elle. Elle s’est 
egalement adressee aux medias et au public a cet 
egard. 

[142] M me Ernst allegue que ses critiques pu- 
bliques ont plonge 1’Office dans l’embarras, ce qui 
a incite ce dernier a prendre des mesures pour la 
faire taire. En novembre 2005, le directeur de la 
Direction de la conformite de TOffice l’a informee 
par lettre que tous les membres de son personnel 
avaient requ l’ordre de ne pas communiquer avec 
elle. Quand M me Ernst a ecrit plusieurs lettres afin 
de savoir pourquoi on l’avait ecartee du processus 
de reglement des plaintes publiques de T Office, il 
l’a dirigee vers ses services juridiques qui, apres 
Tavoir d’abord ignoree, ont refuse de donner suite a 
sa demande d’explications. L’Office a fini par dire 
a M me Ernst qu’il ne communiquerait avec elle que 
si elle acceptait d’exprimer ses preoccupations di- 
rectement a TOffice et non par l’entremise des me¬ 
dias ou du public. 

[143] En octobre 2006, M me Ernst a demande 
par ecrit a V Office de la laisser communiquer avec 
lui sans condition, au meme titre que tout autre 
simple citoyen. Cette lettre est restee sans reponse. 
Ce n’est qu’en mars 2007 que l’Office a informe 
M me Ernst qu’elle etait desormais fibre de commu¬ 
niquer avec lui sans condition. 

[144] Dans sa declaration, M me Ernst reproche a 
l’Office d’avoir viole le droit a la liberte d’expression 
que lui accorde l’al. 2b) de la Charte, en ce sens que 
les agissements de T Office [traduction] « consti- 
tuaient un moyen de [la] punir pour avoir critique 
publiquement dans le passe [et] de [l’]empecher de 
critiquer publiquement [TOffice] a l’avenir » (d.a., 
p. 72). Plus particulierement, M me Ernst allegue 
que l’Office l’a exclue « defagon punitive » de son 
processus de reglement des plaintes, d’enquete et 
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and “ arbitrarily ” removed her “from a public fo¬ 
rum of communication with a government agency 
that had been established to accept public concerns 
and complaints” (A.R., at p. 72 (emphasis added)). 
Ms. Ernst claims damages of $50,000 and relies on 
s. 24(1) of the Charter, which provides: 


Anyone whose rights or freedoms, as guaranteed by 
this Charter, have been infringed or denied may apply to 
a court of competent jurisdiction to obtain such remedy 
as the court considers appropriate and just in the circum¬ 
stances. 

[145] The Board applied to strike Ms. Ernst’s 
claim in negligence and her Charter damages 
claim, arguing that s. 43 of the ERCA plainly and 
obviously bars both claims. Section 43 reads as 
follows: 


43 No action or proceeding may be brought against the 
Board or a member of the Board or a person referred to 
in section 10 or 17(1) [technical specialists or personnel] 
in respect of any act or thing done purportedly in pursu¬ 
ance of this Act, or any Act that the Board administers, 
the regulations under any of those Acts or a decision, or¬ 
der or direction of the Board. 

II. Decisions Below 

[146] The case management judge struck both 
of Ms. Ernst’s claims (2013 ABQB 537, 570 A.R. 
317). He disposed of the negligence claim as barred 
by s. 43 and, though he rejected the Board’s argu¬ 
ment that Ms. Ernst’s pleadings did not disclose a 
violation of s. 2(b) of the Charter, he struck her 
claim for Charter damages as barred by the same 
provision. 


[147] The Court of Appeal unanimously dis¬ 
missed Ms. Ernst’s appeal (2014 ABCA 285, 580 
A.R. 341). In doing so, it did not consider whether 


d’application de la loi « en guise de represailles pour 
ses critiques de vive voix » et l’a ecartee « arbitrai- 
rement d’une tribune de communication publique 
avec un organisme gouvernemental qui avait ete 
creee pour recevoir les plaintes et preoccupations du 
public » (d.a., p. 72 (italiques ajoutes)). M me Ernst 
reclame des dommages-interets de 50 000 $ et in- 
voque le par. 24(1) de la Charte, qui dispose : 

Toute personne, victime de violation ou de negation 
des droits ou libertes qui lui sont garantis par la presente 
charte, peut s’adresser a un tribunal competent pour ob- 
tenir la reparation que le tribunal estime convenable et 
juste eu egard aux circonstances. 

[145] L’Office a sollicite la radiation de Taction 
de M me Ernst en negligence ainsi que sa demande 
de dommages-interets fondee sur la Charte, sou- 
tenant que Tart. 43 de YERCA fait evidemment et 
manifestement obstacle a ces deux recours. L’ar- 
ticle 43 est ainsi libelle : 

[TRADUCTION] 

43 Aucune action ou instance ne peut etre introduite 
contre T Office, un commissaire ou toute personne men- 
tionnee a l’article 10 ou au paragraphe 17(1) [specialistes 
techniques ou employes] pour tout acte ou toute chose 
qui aurait ete accompli en conformite avec la presente 
loi, toute loi appliquee par T Office, tout reglement d’ap¬ 
plication des lois en question ou une decision, ordon- 
nance ou directive de T Office. 

II. Decisions des juridictions inferieures 

[146] Le juge charge de la gestion de l’instance a 
radie les deux recours intentes par M me Ernst (2013 
ABQB 537, 570 A.R. 317). II a rejete Taction en 
negligence au motif qu’elle etait irrecevable par 
application de Tart. 43 et, bien qu’il ait rejete l’ar- 
gument de T Office selon lequel les actes de proce¬ 
dure de M me Ernst ne revelaient aucune violation de 
l’al. 2b) de la Charte, il a egalement radie sa de¬ 
mande de dommages-interets fondee sur la Charte, 
la jugeant irrecevable elle aussi par application de 
la meme disposition. 

[147] La Cour d’appel a rejete a Tunanimite Tap- 
pel de M me Ernst (2014 ABCA 285, 580 A.R. 341). 
Pour ce faire, elle ne s’est pas demande si les actes 
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Ms. Ernst’s pleadings made out a s. 2(b) claim, as 
the Board did not raise this issue on appeal. The 
Court of Appeal agreed with the case management 
judge that s. 43 of the ERCA barred Ms. Ernst’s 
claim for Charter damages. 


III. Analysis 

[148] A claim “will only be struck if it is plain 
and obvious, assuming the facts pleaded to be true, 
that the pleading discloses no reasonable cause 
of action” (R. v. Imperial Tobacco Canada Ltd., 
2011 SCC 42, [2011] 3 S.C.R. 45, at para. 17; see 
also Rule 3.68 of the Alberta Rules of Court, Alta. 
Reg. 124/2010). The issue on this appeal is thus 
whether Ms. Ernst’s claim should be struck out be¬ 
cause it discloses no cause of action, either because 
it is plain and obvious that Charter damages could 
not be an appropriate and just remedy in Ms. Ernst’s 
action against the Board, or else because it is plain 
and obvious that the immunity clause in s. 43 of the 
ERCA bars her claim. 


[149] In deciding whether a claim for Charter 
damages should be struck out on the basis of a statu¬ 
tory immunity clause, the court must first determine 
whether it is plain and obvious that Charter dam¬ 
ages could not be an appropriate and just remedy 
in the circumstances of the plaintiff’s claim. If it is 
not plain and obvious that Charter damages could 
not be appropriate and just, then the court must de¬ 
termine whether it is plain and obvious that the im¬ 
munity clause, on its face, applies to the plaintiff’s 
claim for Charter damages. If it is plain and obvi¬ 
ous that the immunity clause applies, then the court 
must give effect to the immunity clause and strike 
the plaintiff’s claim, unless the plaintiff successfully 
challenges the clause’s constitutionality. 


de procedure de M me Ernst etablissaient le bien- 
fonde d’un moyen tire de l’al. 2b), puisque l’Office 
n’avait pas souleve cette question en appel. La Cour 
d’appel a convenu avec le juge charge de la gestion 
de l’instance que l’art. 43 de I' ERCA faisait obstacle 
a la demande de dommages-interets presentee par 
M me Ernst en vertu de la Charte. 

III. Analyse 

[148] L’action « ne sera rejetee que s’il est evi¬ 
dent et manifeste, dans Thypothese ou les faits 
allegues seraient averes, que la declaration ne re- 
vele aucune cause d’action raisonnable » (R. c. 
Imperial Tobacco Canada Ltee, 2011 CSC 42, 
[2011] 3 R.C.S. 45, par. 17; voir aussi Tart. 3.68 
des Alberta Rules of Court, Alta. Reg. 124/2010). 
La question a trancher dans le present pourvoi est 
done de savoir s’il y a lieu de radier la demande de 
M me Ernst car elle ne revele aucune cause d’action, 
soit parce qu’il est evident et manifeste que l’octroi 
de dommages-interets en vertu de la Charte ne peut 
pas constituer une reparation convenable et juste 
dans le cas de Taction intentee par M me Ernst contre 
l’Office, soit parce qu’il est evident et manifeste 
que la disposition d’immunite contenue a Tart. 43 
de YERCA fait obstacle a sa demande. 

[149] Pour decider s’il y a lieu de radier une de¬ 
mande de dommages-interets fondee sur la Charte 
en raison d’une disposition legislative prevoyant 
une immunite, le tribunal doit d’abord etablir s’il 
est evident et manifeste que l’octroi de dommages- 
interets en vertu de la Charte ne peut pas consti¬ 
tuer une reparation convenable et juste dans le cas 
de la demande du demandeur. S’il n’est pas evident 
et manifeste que cette reparation ne peut pas etre 
convenable et juste, le tribunal doit alors decider 
s’il est evident et manifeste que la disposition d’im¬ 
munite s’applique a premiere vue a la demande de 
dommages-interets presentee par le demandeur en 
vertu de la Charte. Si la disposition s’applique evi- 
demment et manifestement, le tribunal doit donner 
effet a la disposition d’immunite et radier la demande 
du demandeur, a moins que ce dernier ne conteste 
avec succes la constitutionnalite de la disposition. 


2017 SCC 1 (CanLII) 





[2017] 1 R.C.S. 


ERNST c. ALBERTA ENERGY REGULATOR La Juge en chef et autres 


67 


[150] In this case, then, the first issue is whether 
it is plain and obvious that Charter damages could 
not be an appropriate and just remedy in the cir¬ 
cumstances of Ms. Ernst’s claim. If it is, the appeal 
may be dismissed and the claim struck without any 
reliance on the immunity clause. Our colleague 
Cromwell J. goes further; he would hold not only 
that Charter damages are not appropriate and just 
in the circumstances of Ms. Ernst’s claim, but also 
that Charter damages could never be appropriate 
and just in the circumstances of any claim against 
the Board — or, indeed, against any quasi-judicial 
decision-maker like it. He therefore concludes that 
s. 43 is not unconstitutional to the extent that it bars 
a claim against the Board for Charter damages. 


[151] If, by contrast, it is not plain and obvious 
that Charter damages could not be an appropriate 
and just remedy, the Court must consider the sec¬ 
ond issue — whether it is plain and obvious that 
s. 43 of the ERCA applies to Ms. Ernst’s claim. If 
it is, the appeal must be dismissed and the claim 
struck on the basis of the immunity clause, unless 
the immunity clause is unconstitutional and there¬ 
fore of no force and effect. 


[152] If, however, it is not plain and obvious that 
s. 43 applies to Ms. Ernst’s claim, the appeal must 
be allowed and it will not be necessary to consider 
s. 43’s constitutionality at this stage. We would dis¬ 
pose of the appeal on this basis. 

A. It Is Not Plain and Obvious That Charter Dam¬ 
ages Could Not Be an Appropriate and Just 
Remedy 

[153] In Vancouver (City) v. Ward, 2010 SCC 27, 
[2010] 2 S.C.R. 28, this Court set out a framework 
for assessing whether damages are an appropri¬ 
ate and just remedy in the circumstances. We turn 


[150] Ainsi, il s’agit en l’espece de determiner 
d’abord s’il est evident et manifeste que 1’octroi de 
dommages-interets en vertu de la Charte ne peut pas 
constituer une reparation convenable et juste dans 
le cas de la demande de M me Ernst. Si c’est le cas, 
on peut rejeter le pourvoi et radier la demande sans 
invoquer le moindrement la disposition d’immunite. 
Notre collegue le juge Cromwell va plus loin : selon 
lui, non seulement 1’ octroi de dommages-interets 
en vertu de la Charte n’est pas convenable et juste 
dans le cas de la demande de M me Ernst, mais il ne 
peut jamais etre convenable et juste pour toute de¬ 
mande contre l’Office, ni meme contre n’importe 
quel autre decideur quasi judiciaire analogue. Le 
juge Cromwell conclut done que l’art. 43 n’est 
pas inconstitutionnel en ce qu’il fait obstacle a une 
demande de dommages-interets presentee contre 
l’Office en vertu de la Charte. 

[151] Si, par contre, il n’est pas evident et ma¬ 
nifeste que 1’octroi de dommages-interets en vertu 
de la Charte ne peut pas constituer une reparation 
convenable et juste, la Cour doit se pencher sur 
la deuxieme question : l’art. 43 de VERCA s’ap- 
plique-t-il evidemment et manifestement a la de¬ 
mande de M me Ernst? Dans Y affirmative, il faut 
rejeter le pourvoi et radier la demande en raison de 
la disposition d’immunite, a moins que la disposi¬ 
tion d’immunite ne soit inconstitutionnelle et par 
consequent inoperante. 

[152] S’il n’est toutefois pas evident et manifeste 
que l’art. 43 s’applique a la demande de M me Ernst, 
le pourvoi doit etre accueilli et il ne sera pas neces- 
saire de statuer sur la constitutionnalite de Part. 43 
a ce stade. Nous sommes d’avis de trancher le pour¬ 
voi sur ce fondement. 

A. Il n’est pas evident et manifeste que Toctroi 
de dommages-interets en vertu de la Charte ne 
peut constituer une reparation convenable et 
juste 

[153] Dans Vancouver (Ville) c. Ward, 2010 
CSC 27, [2010] 2 R.C.S. 28, la Cour a etabli des 
parametres servant a determiner si P octroi de 
dommages-interets est une reparation convenable et 
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now to consider how that framework can be applied 
here, at the application to strike stage. 


[154] To survive an application to strike, the 
claimant must first plead facts which, if true, could 
prove a Charter breach (see Ward, at para. 23). 
Ms. Ernst has met this threshold. 


[155] The Board submits that Ms. Ernst’s s. 2(b) 
claim must be struck because s. 2(b) does not guar¬ 
antee a right to be heard. We do not agree that 
Ms. Ernst’s claim necessarily depends on her estab¬ 
lishing that s. 2(b) guarantees the positive right she 
asserts. 


[156] A s. 2(b) infringement may result where 
state action, in purpose or effect, “restricts] at¬ 
tempts to convey a meaning” (Irwin Toy Ltd. v. 
Quebec (Attorney General), [1989] 1 S.C.R. 927, at 
p. 973). If an individual’s expression promotes one 
of the principles underpinning s. 2(b) of the Char¬ 
ter and state action has the effect of limiting that 
expression, a s. 2(b) infringement may result (Irwin 
Toy, at p. 976). These principles were summarized 
in Irwin Toy as follows: 

. . . (1) seeking and attaining the truth is an inherently 
good activity; (2) participation in social and political de¬ 
cision-making is to be fostered and encouraged; and (3) 
the diversity in forms of individual self-fulfillment and 
human flourishing ought to be cultivated in an essentially 
tolerant, indeed welcoming, environment not only for 
the sake of those who convey a meaning, but also for the 
sake of those to whom it is conveyed, [p. 976] 

[157] Ms. Ernst has pleaded that the Board is a 
government agency and a public body that encour¬ 
aged public participation and communication in its 
regulatory process. She has pleaded that she was a 
“vocal and effective” critic of the Board, but that the 
Board took steps to restrict her speech by refusing 
to communicate with her or allow her to participate 
in its compliance and enforcement process until she 


juste dans les circonstances. Nous nous penchons 
maintenant sur la maniere dont ces parametres 
peuvent s’appliquer en l’espece, au stade de la re- 
quete en radiation. 

[154] Pour resister a une requete en radiation, 
le demandeur doit d’abord alleguer des faits qui, 
s’ils se revelaient veridiques, pourraient demontrer 
l’existence d’une violation de la Charte (voir Ward, 
par. 23). M me Ernst a satisfait a ce critere. 

[155] L’Office soutient que le moyen que 
M me Ernst tire de 1’ al. 2b) doit etre radie parce que 
cet alinea ne garantit pas le droit d’etre entendu. 
Nous ne sommes pas d’avis que le succes de la de- 
mande de M me Ernst depend necessairement de son 
aptitude a demontrer que l’al. 2b) garantit le droit 
positif qu’elle revendique. 

[156] II peut y avoir violation de Pal. 2b) lorsque 
Taction du gouvernement a pour objet ou pour 
effet de « restreindre la transmission d’une signi¬ 
fication » (Irwin Toy Ltd. c. Quebec (Procureur ge¬ 
neral), [1989] 1 R.C.S. 927, p. 973). Si le message 
que transmet l'individu favorise Tun des principes 
qui sous-tendent l’al. 2b) de la Charte et que Tac¬ 
tion du gouvernement a pour effet de restreindre 
son expression, une violation de l’al. 2b) peut en 
resulter (Irwin Toy, p. 976). Ces principes ont ete 
resumes ainsi dans T arret Irwin Toy : 

... (1) la recherche de la verite est une activite qui est 
bonne en soi; (2) la participation a la prise de decisions 
d’interet social et politique doit etre encouragee et favo- 
risee; et (3) la diversite des formes d’enrichissement et 
d’epanouissement personnels doit etre encouragee dans 
une societe qui est essentiellement tolerante, meme ac- 
cueillante, non seulement a Tegard de ceux qui trans- 
mettent un message, mais aussi a Tegard de ceux a qui il 
est destine, [p. 976] 

[157] M me Ernst a allegue que l’Office est un or- 
ganisme gouvernemental public qui encourageait la 
participation et la communication du public dans 
le cadre de son processus de reglementation. Elle 
a explique qu’elle avait critique l’Office [traduc¬ 
tion] « de faqon vehemente et efficace », mais que 
ce dernier avait pris des mesures pour restreindre 
son droit de parole en refusant de communiquer 
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“agreed to raise her concerns only with the [Board] 
and not publicly through the media or through com¬ 
munications with other citizens” (A.R., at pp. 70- 
71). The effect of the Board’s action was to “greatly 
limi[t] her ability to lodge complaints, register 
concerns and to participate in the [Board’s] compli¬ 
ance and enforcement process” (A.R., at p. 70). 


[158] Ms. Ernst’s pleadings raise two possible 
sources of limits on her freedom of expression: 
(1) the Board told her she had to stop expressing 
herself to the media and the public or else it would 
not hear her complaints; and (2) Ms. Ernst was 
prohibited from participating in the Board’s pub¬ 
lic complaints and enforcement process. The first 
amounts to an allegation that the Board acted with 
the purpose of limiting Ms. Ernst’s expressive ac¬ 
tivity in the public sphere. The second amounts to 
an allegation that the Board’s action had the effect 
of limiting Ms. Ernst’s expression in the Board’s 
complaints and enforcement process, where that 
expression was consistent with her participation in 
social and political decision making relating to oil 
and gas development in southern Alberta. 


[159] On either front, these pleadings establish 
the elements of an admittedly novel s. 2(b) claim. 
The test for granting an application to strike is strin¬ 
gent: it is “only if the statement of claim is certain 
to fail because it contains a ‘radical defect’ that 
the plaintiff should be driven from the judgment” 
(Odhavji Estate v. Woodhouse, 2003 SCC 69, [2003] 
3 S.C.R. 263, at para. 15). A court must “err on the 
side of permitting a novel but arguable claim to pro¬ 
ceed” ( Imperial Tobacco , at para. 21). We cannot 
say, on the basis of Ms. Ernst’s pleadings, that it is 
plain and obvious that she cannot establish a breach 
of s. 2(b) of the Charter. 


avec elle ou en ne lui permettant de participer au 
processus de surveillance de la conformite et d’ap¬ 
plication de la loi que si elle « acceptait d’expri- 
mer ses preoccupations uniquement a [T Office] et 
non publiquement par l’entremise des medias ou 
en s’adressant a d’autres citoyens » (d.a., p. 70- 
71). Les agissements de l’Office ont eu pour ef- 
fet de « limit[er] considerablement sa capacite de 
porter plainte, de formuler ses preoccupations et 
de prendre part au processus de surveillance de la 
conformite et d’application de la loi [de l’Office] » 
(d.a., p. 70). 

[158] Les actes de procedure de M me Ernst 
evoquent deux tentatives possibles de restreindre 
sa liberte d’expression : (1) l’Office lui a dit qu’elle 
devait cesser de s’adresser aux medias et au public, 
a defaut de quoi l’Office refuserait d’entendre ses 
plaintes; (2) on a interdit a M me Ernst de partici¬ 
per au processus public de reglement des plaintes 
et d’application de la loi. Dans le premier cas, T al¬ 
legation de M me Ernst revient a dire que T Office a 
agi dans le but de restreindre ses activites expres- 
sives dans l’espace public. Dans le second cas, son 
allegation revient a dire que les agissements de 
I'Office ont eu pour effet de restreindre sa liberte 
d’expression dans le cadre du processus de regle¬ 
ment des plaintes et d’application de la loi, chaque 
fois que cette liberte d’expression se traduisait par 
sa participation a la prise de decisions sociales et 
politiques en matiere d’exploitation petroliere et 
gaziere dans le sud de l’Alberta. 

[159] Dans un cas comme dans l’autre, les actes 
de procedure de M me Ernst etablissent les ele¬ 
ments constitutifs d’un moyen certes inedit tire 
de l’al. 2b). Le critere applicable en matiere de 
radiation est rigoureux : ce n’est « que si la decla¬ 
ration est vouee a l’echec parce qu’elle contient 
un “vice fondamental” que le demandeur devrait 
etre prive d’un jugement » (Succession Odhavji c. 
Woodhouse, 2003 CSC 69, [2003] 3 R.C.S. 263, 
par. 15). Le tribunal doit « permettre, dans la me- 
sure du possible, l’instruction de toute demande 
inedite, mais soutenable » (Imperial Tobacco, 
par. 21). Nous ne pouvons pas affirmer, sur la foi de 
ces actes de procedure, que M me Ernst ne peut evi- 
demment et manifestement pas prouver l’existence 
d’une violation de l’al. 2b) de la Charte. 
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[160] Ms. Ernst has therefore pleaded a viable 
s. 2(b) claim against the Board for the purposes of 
the first step of the Ward analysis on an applica¬ 
tion to strike. The second step, on an application 
to strike, requires the claimant to demonstrate that 
damages could fulfill one or more of the functions 
of compensation, vindication, or deterrence (Ward, 
at paras. 24-31). Ms. Ernst has met this threshold, as 
well. She has not pleaded any injury caused by the 
Board that could give rise to compensatory Charter 
damages. But the fact that the claimant has not suf¬ 
fered compensable loss “does not preclude damages 
where the objectives of vindication or deterrence” 
are served by an award of Charter damages (Ward, 
at para. 30). Ms. Ernst’s pleadings allege that the 
Board's actions were punitive, arbitrary, and retalia¬ 
tory. These allegations are sufficient to establish that 
the functions of vindication and deterrence could be 
supported by an award of Charter damages. 


[161] We note the case management judge’s con¬ 
cern that, absent the automatic application of statu¬ 
tory immunity clauses, “[p]arties would come to the 
litigation process dressed in their Charter clothes 
whenever possible” (trial reasons, at para. 81). 
However, parties can only come to court “in their 
Charter clothes” if they have pleaded all the ele¬ 
ments of a Charter breach, and facts upon which 
an award of Charter damages could be function¬ 
ally justified. Charter claims are not easy to make 
out; they require specific factual allegations. Where 
the state shows that a claimant has merely affixed a 
Charter label on what is in substance a private law 
claim, that claim should be struck at one of the first 
two steps of the Ward analysis. 


[160] M me Ernst a done plaide un moyen valable 
tire de Tal. 2b) a l’encontre de l’Ofhce pour les 
besoins de la premiere etape de l’analyse prescrite 
par Ward dans le cas d’une requete en radiation. 
La deuxieme etape a suivre en pared cas oblige le 
demandeur a demontrer que les dommages-interets 
repondraient a l’un ou a plusieurs des objectifs d’in- 
demnisation, de defense du droit en cause ou de 
dissuasion (Ward, par. 24-31). M me Ernst a satisfait 
egalement a ce critere. Elle n’a pas plaide de pre¬ 
judice cause par T Office qui pourrait donner ou- 
verture a des dommages-interets compensatoires 
fondes sur la Charte. Mais l’absence de prejudice 
indemnisable subi par le demandeur « n’empeche 
pas T octroi de dommages-interets [en vertu de la 
Charte ] si ceux-ci sont par ailleurs manifestement 
exiges par les objectifs de defense du droit ou de 
dissuasion » (Ward, par. 30). Dans ses actes de pro¬ 
cedure, M me Ernst allegue que les agissements de 
l’Office etaient punitifs et arbitraires et qu'il s’agis- 
sait de mesures de represailles. Ces allegations suf- 
fisent pour etablir que l'octroi de dommages-interets 
en vertu de la Charte permettrait de repondre aux 
objectifs de defense du droit et de dissuasion. 

[161] Nous prenons note du souci du juge charge 
de la gestion de T instance selon lequel, si les dispo¬ 
sitions legislatives prevoyant une immunite ne s’ap- 
pliquent pas automatiquement, [traduction] « [l]es 
justiciables s’adresseraient aux tribunaux vetus des 
atours de la Charte chaque fois qu’ils le pourraient » 
(motifs de premiere instance, par. 81). Toutefois, un 
justiciable ne peut s’adresser au tribunal « vetu des 
atours de la Charte » que s’il a plaide tous les ele¬ 
ments d’une violation de la Charte et les faits en rai¬ 
son desquels l’octroi de dommages-interets en vertu 
de la Charte peut etre fonde d’un point de vue fonc- 
tionnel. II n’est pas facile d’etablir le bien-fonde 
d’une demande presentee en vertu de la Charte', une 
demande de ce genre doit etre fondee sur des alle¬ 
gations de fait precises. Si l’Etat demontre qu’un 
demandeur s’est contente de decrire comme etant 
« fondee sur la Charte » une demande qui, en re- 
alite, constitue une action de droit prive, il y a lieu 
de radier cette demande a l’une des deux premieres 
etapes de T analyse prescrite par Ward. 
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[162] At the third step of Ward, as applied on an 
application to strike, the state may show that coun¬ 
tervailing considerations make it plain and obvious 
that Charter damages could not be appropriate and 
just (see Ward, at paras. 32-45). We will return to 
this step shortly. The fourth step of the Ward analy¬ 
sis concerns the quantum of damages that would be 
appropriate and just in the circumstances. Since this 
is a matter best left for summary procedure or trial, 
the claimant need not plead facts which show that 
the quantum of damages sought is appropriate and 
just. 


[163] To be clear, claims that proceed beyond the 
application to strike stage need not advance to a full 
trial on the merits. Other summary procedures — in 
Alberta, for example, summary judgment or sum¬ 
mary trial — can be employed on a more fully de¬ 
veloped record. 

[164] Cromwell J. accepts that Ms. Ernst has 
pleaded facts which satisfy the first two steps of 
the Ward analysis for the purposes of an applica¬ 
tion to strike. At the third step, however, he holds 
that countervailing factors make it plain and obvi¬ 
ous that Charter damages cannot be an appropriate 
and just remedy in the circumstances of Ms. Ernst’s 
claim against the Board — or, indeed, in any claim 
against the Board, or against any quasi-judicial de¬ 
cision-maker like it. We respectfully disagree. 


[165] Charter damages will not be available 
where countervailing factors render s. 24(1) dam¬ 
ages inappropriate or unjust. In Ward, this Court 
identified such countervailing factors as including 
the availability of alternative remedies and good 
governance concerns. We propose to elaborate 
briefly on these two factors. 


[162] A la troisieme etape de l’analyse prescrite 
par Ward, dans le cas d’une requete en radiation, 
l'Etat peut demontrer qu’en raison de considera¬ 
tions faisant contrepoids, l'octroi de dommages- 
interets en vertu de la Charte ne peut evidemment 
et manifestement pas etre convenable et juste (voir 
Ward, par. 32-45). Nous reviendrons sur cette etape 
sous peu. La quatrieme etape de V analyse en ques¬ 
tion s’attache au montant des dommages-interets 
qui serait convenable et juste dans les circons- 
tances. Puisqu’il vaut mieux trancher cette ques¬ 
tion dans le cadre d’une procedure ou d’un proces 
sommaire, le demandeur n’a pas a alleguer de faits 
demontrant que le montant des dommages-interets 
reclames est convenable et juste. 

[163] En termes clairs, il n’est pas necessaire que 
les demandes franchissant T etape de la requete en 
radiation fassent l’objet d’un proces complet sur le 
fond. On peut avoir recours a d’autres procedures 
sommaires — par exemple le jugement ou proces 
sommaire en Alberta — sur la foi d’un dossier plus 
etoffe. 

[164] Le juge Cromwell reconnait que M me Ernst 
a allegue des faits qui franchissent avec succes les 
deux premieres etapes de Tanalyse prescrite par 
Ward pour les besoins d’une requete en radiation. 
A la troisieme etape, cependant, il estime qu’en 
raison de facteurs faisant contrepoids, l’octroi de 
dommages-interets en vertu de la Charte ne peut 
evidemment et manifestement pas constituer une 
reparation convenable et juste dans le cas de la de- 
mande presentee par M me Ernst contre 1'Office, ni 
meme, en fait, dans le cas de toute demande visant 
l'Office ou n’importe quel autre decideur quasi ju- 
diciaire analogue. Avec egards, nous ne partageons 
pas son avis. 

[165] Des dommages-interets fondes sur la 
Charte ne peuvent etre obtenus s’il ne serait pas 
convenable ou juste d’accorder cette reparation en 
vertu du par. 24(1) a cause de facteurs faisant contre¬ 
poids. Dans Ward, notre Cour a precise que ces fac¬ 
teurs comprennent la possibility d’exercer d'autres 
recours et les preoccupations relatives au bon gou- 
vernement. Nous donnerons brievement des details 
sur ces deux facteurs. 
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(1) Alternative Remedies 

[166] Charter damages, to be recoverable, must 
meet at least one of the following objectives: com¬ 
pensating the loss caused by the breach, vindicating 
or affirming the right with respect to the harm done 
to the claimant and society, and deterring future 
breaches of the right by regulating state behaviour. 
Where a plaintiff has pleaded facts on the basis of 
which an award of Charter damages could be justi¬ 
fied under one or more of these objectives, the bur¬ 
den shifts to the state to show that it is plain and 
obvious that the same objective or objectives can be 
met through other remedies. 

[167] The Board submits, and our colleagues 
Abella and Cromwell JJ. agree, that Ms. Ernst had 
an alternative and effective remedy because she 
could have pursued judicial review of the Board’s 
conduct. We cannot agree. In our view, the Board 
has not shown that it is plain and obvious that ju¬ 
dicial review will meet the same objectives as an 
award of Charter damages, namely, vindicat¬ 
ing Ms. Ernst’s Charter right and deterring future 
breaches. At the very least, it would be premature 
to conclude, based on the pleadings alone, that ju¬ 
dicial review would provide an effective alternative 
remedy to Charter damages in this case, let alone 
in all cases, against the Board. We note that, under 
the Alberta Rules of Court , damages are not avail¬ 
able through judicial review. 4 


(2) Good Governance Concerns 


[168] In Ward, this Court recognized that good 
governance concerns may render an award of Char¬ 
ter damages unjust or inappropriate. Such concerns 
were understood in Henry v. British Columbia (At¬ 
torney General), 2015 SCC 24, [2015] 2 S.C.R. 


4 Rule 3.24. 


(1) L'existence d’autres recours 

[166] Pour pouvoir etre accordes, les dom¬ 
mages-interets fondes sur la Charte doivent atteindre 
au moins un des objectifs suivants : compenser la 
perte causee par la violation, defendre ou revendi- 
quer le droit pour ce qui est du prejudice cause au 
demandeur et a la societe, et dissuader de nouvelles 
violations du droit en encadrant le comportement de 
l’Etat. Si le demandeur a allegue des faits pouvant 
fonder T octroi de dommages-interets en vertu de la 
Charte pour realiser un ou plusieurs de ces objec¬ 
tifs, il incombe a l’Etat de demontrer que l’on peut 
evidemment et manifestement atteindre ces memes 
objectifs par d’autres recours. 

[167] L’Office affirme que M me Ernst etait en me- 
sure d’obtenir une autre reparation efficace parce 
qu’elle aurait pu demander le controle judiciaire des 
agissements de 1’Office, et nos collegues les juges 
Abella et Cromwell souscrivent a cet argument. 
Nous ne pouvons y souscrire. A notre avis, 1’Office 
n’a pas demontre que le controle judiciaire permettra 
evidemment et manifestement d’atteindre les memes 
objectifs que V octroi de dommages-interets en vertu 
de la Charte, a savoir defendre le droit confere a 
M me Ernst par la Charte et dissuader de nouvelles 
violations. II serait a tout le moins premature de 
conclure, sur la seule foi des actes de procedure, que 
le controle judiciaire offrirait une reparation effi¬ 
cace a la place de dommages-interets fondes sur la 
Charte en l’espece, encore moins dans tons les cas, 
a l’encontre de V Office. Nous constatons que les 
Alberta Rules of Court ne permettent pas d’obtenir 
des dommages-interets par la voie du controle judi¬ 
ciaire 4 . 

(2) Preoccupations relatives au bon gouverne- 

ment 

[168] La Cour a reconnu dans Ward que des pre¬ 
occupations relatives au bon gouvernement peuvent 
faire en sorte que 1’octroi de dommages-interets en 
vertu de la Charte ne soit pas juste ou convenable. 
Les preoccupations de ce genre ont ete decrites dans 
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214, as “policy factors that will justify restricting 
the state’s exposure to civil liability” (para. 39). 


[169] A court must keep two interrelated prin¬ 
ciples in mind when considering such concerns. 
First, as Ward makes clear, Charter compliance is 
itself a foundational principle of good governance 
(para. 38). Second, courts must consider good gov¬ 
ernance concerns in a manner that remains protec¬ 
tive of Charter rights, since the “appropriate and 
just” analysis under s. 24(1) is designed to redress 
the Charter breach. 


[170] Bearing those principles in mind, if the 
state can establish, without relying on an immu¬ 
nity clause, that good governance concerns make it 
plain and obvious that Charter damages cannot be 
appropriate and just in the circumstances, then the 
plaintiff’s claim will be struck. This, in substance, 
is the conclusion reached by Cromwell J. He points 
to common law and statutory immunities enjoyed 
by judges and various quasi-judicial decision-mak¬ 
ers, as well as good governance concerns rooted 
in the “practical wisdom” of the common law, to 
support his conclusion that Charter damages can 
never be an appropriate and just remedy in an ac¬ 
tion against the Board. 


[171] We acknowledge that our common law rec¬ 
ognizes absolute immunity from personal liability for 
judges in the exercise of their adjudicative function. 
This is necessary to maintain judicial independence 
and impartiality ( Sirros v. Moore , [1975] 1 Q.B. 118 
(C.A.); Gonzalez v. British Columbia (Ministry of At¬ 
torney General), 2009 BCSC 639, 95 B.C.L.R. (4th) 
185; Taylor v. Canada (Attorney General), [2000] 
3 F.C. 298 (C.A.), leave to appeal refused, [2000] 2 
S.C.R. xiv). Such immunity is not inconsistent with 
the Charter, as judicial immunity itself is a funda¬ 
mental constitutional principle ( Taylor, at para. 57). 


Henry c. Colombie-Britannique (Procureur gene¬ 
ral), 2015 CSC 24, [2015] 2 R.C.S. 214, comme des 
« facteurs de principe justifiant que Ton restreigne 
les possibilites de recours en responsabilite civile 
contre l’Etat » (par. 39). 

[169] Le tribunal doit garder a T esprit deux prin- 
cipes interrelies lorsqu’il examine ces preoccupa¬ 
tions. En premier lieu, comme l'indique clairement 
Ward, le respect de la Charte constitue en soi un 
principe fondamental de bon gouvernement (par. 38). 
En second lieu, le tribunal doit examiner les preoccu¬ 
pations relatives au bon gouvernement en se souciant 
de la protection des droits conferes par la Charte, car 
Fanalyse de la reparation « convenable et juste » au 
sens du par. 24(1) est concue pour remedier a la vio¬ 
lation de la Charte. 

[170] Compte tenu de ces principes, si l’Etat peut 
etablir, sans invoquer de disposition d’immunite, que 
des preoccupations relatives au bon gouvernement 
font en sorte que l’octroi de dommages-interets en 
vertu de la Charte ne peut manifestement pas etre 
convenable ou juste dans les circonstances, la de- 
mande du demandeur sera radiee. C’est essentiel- 
lement ce que conclut le juge Cromwell. II cite les 
immunites qu’accordent la common law et la loi aux 
juges et aux differents decideurs quasi judiciaires de 
meme que les preoccupations relatives au bon gou¬ 
vernement ancrees dans la « sagesse pratique » de 
la common law pour etayer sa conclusion selon la- 
quelle les dommages-interets fondes sur la Charte 
ne peuvent jamais constituer une reparation conve¬ 
nable et juste dans le cas d’une action intentee contre 
1’ Office. 

[171] Certes, notre common law reconnait aux 
juges une immunite absolue a l’egard de la respon¬ 
sabilite personnelle dans l’exercice de leur fonction 
juridictionnelle. Cette immunite est necessaire pour 
preserver l’independance et l’impartialite judi¬ 
ciaires ( Sirros c. Moore, [1975] 1 Q.B. 118 (C.A.); 
Gonzalez c. British Columbia (Ministry of Atto¬ 
rney General), 2009 BCSC 639, 95 B.C.L.R. (4th) 
185; Taylor c. Canada (Procureur general), [2000] 
3 C.F. 298 (C.A.), autorisation d’appel refusee, 
[2000] 2 R.C.S. xiv). Pareille immunite n’est pas 
incompatible avec la Charte, puisque T immunite 
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Similarly, we anticipate that compelling good gov¬ 
ernance concerns rendering Charter damages inap¬ 
propriate or unjust will exist where the state actor has 
breached a Charter right while performing an adjudi¬ 
cative function. 


[172] But that is not the case before us. There is 
nothing in the record which indicates that the Board 
was acting in an adjudicative capacity when it in¬ 
formed Ms. Ernst that she could no longer write to 
the Board until she stopped publically criticizing 
it. We see no compelling policy rationale to im¬ 
munize state actors in all cases, including where, 
as here, the impugned conduct is said to have been 
“punitive” in nature. To be precise, what Ms. Ernst 
alleges is that the Board, far from exercising an 
adjudicative function, effectively sought to punish 
her by barring access to those functions so long 
as she continued to criticize the Board in public. 
Our colleague Abella J. suggests that the Board, 
in deciding to stop communicating with Ms. Ernst, 
“in essence ffound] her to be a vexatious litigant” 
(para. 64). We see no basis for our colleague’s char¬ 
acterization. 


[173] Further, we disagree with our colleague 
Cromwell J. that the policy concerns which under¬ 
lie the negation of any negligence law duty of care 
owed by the Board to Ms. Ernst support an abso¬ 
lute immunity from Charter damages claims for the 
Board. In his view, certain policy considerations 
which negate a duty of care should also render an 
award of Charter damages inappropriate or unjust, 
namely: (i) excessive demands on resources, (ii) 
the potential “chilling effect” on the behaviour of 
the state actor, and (iii) protection of quasi-judicial 
decision making. However, immunity in negligence 
law does not necessarily translate into immunity 
under the Charter. Though public regulators such 
as the Board will rarely be found to owe a duty of 
care in negligence law ( Edwards v. Law Society of 
Upper Canada, 2001 SCC 80, [2001] 3 S.C.R. 562, 


judiciaire elle-meme est un principe constitu- 
tionnel fondamental ( Taylor , par. 57). De meme, 
nous predisons qu’il existera des preoccupations 
imperieuses relatives au bon gouvernement en rai¬ 
son desquelles il ne sera pas convenable ou juste de 
condamner a des dommages-interets en vertu de la 
Charte l’acteur etatique qui a viole un droit confere 
par celle-ci dans l’exercice d’une fonction juridic- 
tionnelle. 

[172] Or, nous ne sommes pas saisis d’une telle 
situation en l’espece. Rien au dossier n’indique 
que l’Office exergait une fonction juridictionnelle 
quand il a avise M me Ernst qu’elle ne pouvait plus 
lui ecrire avant de cesser de le critiquer publique- 
ment. Nous ne voyons aucune raison imperieuse 
de politique generale pour laquelle il faudrait sous- 
traire les acteurs etatiques dans tons les cas, notam- 
ment ceux, comme en l’espece, ou l’on pretend que 
la conduite reprochee est de nature « punitive ». 
Plus precisement, ce que M me Ernst allegue, c’est 
que EOffice, loin d’exercer une fonction juridic¬ 
tionnelle, a bel et bien cherche a la punir en lui re- 
fusant l’acces a ces fonctions tant qu’elle continuait 
a le critiquer publiquement. Notre collegue la juge 
Abella laisse entendre que, quand il a decide de 
cesser de communiquer avec M me Ernst, 1’Office a 
« concl[u] pour l’essentiel [que M me Ernst etait] une 
plaideuse querulente » (par. 64). La description de 
notre collegue nous parait denude de fondement. 

[173] En outre, nous ne partageons pas 1’opinion 
de notre collegue le juge Cromwell selon laquelle 
les preoccupations de politique generale qui sous- 
tendent 1’exclusion de toute obligation de diligence 
de l’Office en droit de la negligence envers M me Ernst 
justifient que 1’Office beneficie d’une immunite 
absolue a l’egard des demandes de dommages- 
interets fondees sur la Charte. Selon lui, certaines 
des preoccupations qui excluent une obligation de 
diligence devraient aussi faire en sorte que 1’octroi 
de dommages-interets en vertu de la Charte ne soit 
pas convenable ou juste, en l’occurrence : (i) une 
ponction indue sur les ressources, (ii) l’« effet paraly- 
sant » que cette obligation peut avoir sur la conduite 
de l’acteur etatique et (iii) la protection du processus 
decisionnel quasi judiciaire. Toutefois, Pimmunite en 
droit de la negligence n’emporte pas necessairement 
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at para. 18; Cooper v. Hobart, 2001 SCC 79, [2001] 
3 S.C.R. 537), this Court has rejected the argument 
that “the balancing of policy factors . . . which led 
this Court to establish a qualified immunity shield¬ 
ing prosecutors from tort liability absent a show¬ 
ing of malice ... is also dispositive” in the context 
of Charter damages {Henry, at paras. 52 and 56). 
Considerations supporting private law immunity 
from liability for negligent conduct do not auto¬ 
matically support absolute immunity from Charter 
damages claims for more serious misconduct, in¬ 
cluding conduct amounting to bad faith or an abuse 
of power. 


[174] Because good governance concerns should 
limit the availability of Charter damages only so 
far as necessary, this Court has recognized quali¬ 
fied immunities from claims for Charter dam¬ 
ages, preconditioning an award upon the claimant 
establishing a threshold of misconduct or fault. In 
Mackin v. New Brunswick (Minister of Finance), 
2002 SCC 13, [2002] 1 S.C.R. 405, the Court rec¬ 
ognized that state actors should be afforded some 
immunity from claims for Charter damages, so as 
not to unduly constrain the effectiveness of state ac¬ 
tion under statutes that are subsequently declared 
invalid. This was said to furnish “a means of cre¬ 
ating a balance between the protection of constitu¬ 
tional rights and the need for effective government” 
(para. 79). Mackin cautions, however, that immu¬ 
nity — even in this qualified form — would not 
cover conduct that is “clearly wrong, in bad faith 
or an abuse of power” (ibid.). The state and its rep¬ 
resentatives are required to exercise their powers in 
good faith and to respect constitutional rights. This 
makes sense because, as noted in Henry, Charter 
breaches “cover a spectrum of blameworthiness, 
ranging from the good faith error, quickly rectified, 
to the rare cases of egregious failures” (para. 91). 
In Henry, the Court held that a heightened liability 


immunite sous le regime de la Charte. Bien qu’il soit 
rare de conclure que des organismes de reglemen- 
tation publics comme TOffice ont une obligation 
de diligence en droit de la negligence ( Edwards c. 
Barreau du Haut-Canada, 2001 CSC 80, [2001] 3 
R.C.S. 562, par. 18; Cooper c. Hobart, 2001 CSC 79, 
[2001] 3 R.C.S. 537), notre Cour a rejete dans Henry 
T argument selon lequel « la mise en balance des 
considerations de principe [. . .] qui a amene notre 
Cour a etablir une immunite restreinte protegeant les 
poursuivants contre toute responsabilite delictuelle 
en l’absence d’une demonstration de malveillance 
[...] tranche egalement» la question des dommages- 
interets fondes sur la Charte (par. 52 et 56). Les 
considerations favorables a une immunite contre 
toute responsabilite pour negligence en droit prive ne 
sont pas necessairement favorables a une immunite 
absolue contre les demandes de dommages-interets 
presentees en vertu de la Charte pour une inconduite 
plus grave, y compris une conduite equivalant a de la 
mauvaise foi ou a un abus de pouvoir. 

[174] Comme les preoccupations relatives au 
bon gouvernement ne doivent limiter la possibi¬ 
lity d’obtenir des dommages-interets en vertu de 
la Charte que dans la mesure necessaire, notre 
Cour a reconnu des immunites relatives contre 
les demandes de dommages-interets fondees sur 
la Charte, et etabli comme condition prealable a 
T octroi de ces dommages-interets la demonstra¬ 
tion par le demandeur d’un seuil d’inconduite ou 
de faute. Dans Mackin c. Nouveau-Brunswick 
(Ministre des Finances), 2002 CSC 13, [2002] 
1 R.C.S. 405, la Cour a reconnu qu’il faut accor- 
der aux acteurs etatiques une certaine immunite a 
l’egard des demandes de dommages-interets fon¬ 
dees sur la Charte afin de ne pas limiter indument 
l’efficacite des mesures prises par l'Etat en vertu de 
lois declarees invalides par la suite. On a affirme 
que T immunite relative constituait « un moyen 
d’etablir un equilibre entre la protection des droits 
constitutionnels et la necessity d’avoir un gouver¬ 
nement efficace » (par. 79). L’arret Mackin pre- 
vient toutefois que 1’immunite — meme sous cette 
forme restreinte — n’a pas ete etendue au com- 
portement « clairement fautif, de mauvaise foi ou 
d’abus de pouvoir » (ibid.). L’Etat et ses represen- 
tants sont tenus d’exercer leurs pouvoirs de bonne 
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threshold must be met in cases of wrongful non¬ 
disclosure, which addressed concerns about the 
“risk of undue interference with the ability of pros¬ 
ecutors to freely carry out their duties” (para. 76). 


[175] In the private law context, the Court recog¬ 
nized in Hinse v. Canada (Attorney General), 2015 
SCC 35, [2015] 2 S.C.R. 621, that the Minister of 
Justice’s exercise of the power of mercy is entitled 
to only a qualified immunity from claims for dam¬ 
ages. In that case, the Court held that damages in a 
civil case could still be awarded where the Minister 
of Justice acts in “bad faith” or with “serious reck¬ 
lessness” when reviewing an application for mercy 
(para. 69). Likewise, in Nelles v. Ontario , [1989] 2 
S.C.R. 170, Lamer J. (as he then was) noted that 
an action for malicious prosecution against the At¬ 
torney General or a Crown Attorney will lie only 
where the prosecutor has “perpetrated a fraud on 
the process of criminal justice and in doing so has 
perverted or abused his office and the process of 
criminal justice” (p. 194). 


[176] These cases demonstrate that certain state 
actors are subject to qualified immunities. A judge, 
though absolutely immune in respect of his or her ad¬ 
judicative role, is not necessarily immune in respect 
of acts or omissions outside his or her adjudicative 
role. A prosecutor is not immune where he or she 
perverts or abuses his or her office or intentionally 
withholds material evidence that he or she knows 
or should know is material to an accused’s ability to 
make full answer and defence. The Minister of Jus¬ 
tice is not immune when he or she acts in bad faith or 
with serious recklessness in reviewing an application 
for mercy. Never has this Court held, simply because 


foi et de respecter les droits constitutionnels. Cela 
est logique parce que, comme notre Cour l’a fait 
remarquer dans Henry, les violations de la Charte 
« peuvent decouler d’un eventail de comportements 
reprehensibles, allant de l’erreur de bonne foi — 
corrigee rapidement — aux rares cas [de defauts] 
tout a fait inacceptablefs] » (par. 91). La Cour a 
conclu dans cet arret qu’il faut atteindre un seuil 
de responsabilite plus eleve dans les cas de defaut 
injustifie de communiquer des renseignements. Ce 
seuil repondait aux preoccupations concernant le 
« risque d’entraver indument la possibility, pour les 
poursuivants, d’exercer en toute liberte leurs fonc- 
tions » (par. 76). 

[175] En droit prive, notre Cour a reconnu dans 
Hinse c. Canada (Procureur general), 2015 CSC 
35, [2015] 2 R.C.S. 621, que le ministre de la Jus¬ 
tice n’a droit qu’a une immunite relative contre les 
demandes de dommages-interets dans l'exercice de 
son pouvoir de clemence. Dans cet arret, notre Cour 
a conclu qu’il est encore possible d’oetroyer des 
dommages-interets dans une action civile lorsque le 
ministre de la Justice fait preuve de « mauvaise foi 
ou [d’]insouciance grave » dans l’examen d’une de- 
mande de clemence (par. 69). De meme, dans Nelles 
c. Ontario, [1989] 2 R.C.S. 170, le juge Lamer (plus 
tard Juge en chef) a signale qu’il y a ouverture a 
action pour poursuites abusives contre le procureur 
general ou le procureur de la Couronne uniquement 
s’il a « commis une fraude dans le processus de jus¬ 
tice criminelle et que, dans la perpetration de cette 
fraude, il [a] abuse de ses pouvoirs et perverti le pro¬ 
cessus de justice criminelle » (p. 194). 

[176] Cette jurisprudence demontre que certains 
acteurs etatiques beneficient d'une immunite re¬ 
lative. Bien qu’il jouisse d’une immunite absolue 
a l’egard de son role juridictionnel, le juge n’est 
pas necessairement protege pour ce qui est des 
actes ou omissions qui ne relevent pas de ce role. 
Le poursuivant n’est pas protege lorsqu’il perver- 
tit son pouvoir ou en abuse, ou s’abstient delibere- 
ment de produire des elements de preuve qu’il sait 
essentiels a la faculte de 1’accuse de presenter une 
defense pleine et entiere. Le ministre de la Justice 
n’est pas protege lorsqu’il fait preuve de mauvaise 
foi ou d’insouciance grave dans Lexamen d’une 
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a governmental decision-maker has an adjudicative 
role — or a prosecutorial role, or a ministerial role 
— that Charter damages can never be an appropriate 
and just remedy, regardless of the circumstances. 


[177] Cromwell J. asserts that when the coun¬ 
tervailing factors he identifies are considered cu¬ 
mulatively, rather than individually or in isolation, 
they justify complete immunity from Charter dam¬ 
ages claims for the Board and decision-makers like 
it. He would therefore hold, for the first time, that 
Charter damages can never be an appropriate and 
just remedy in any action against any quasi-judicial 
decision-maker like the Board. In our view, whether 
the countervailing factors are examined individu¬ 
ally or collectively, the record at this juncture does 
not support recognizing such a broad, sweeping im¬ 
munity for the Board in this case, let alone in every 
case. 


[178] In the final analysis, it is not plain and ob¬ 
vious to us that Charter damages could not be an 
appropriate and just remedy in the circumstances of 
Ms. Ernst’s claim against the Board. That being so, 
the remaining question is whether it is plain and ob¬ 
vious that s. 43 of the ERCA bars that claim. In our 
view, it does not. 


B. It Is Not Plain and Obvious That the Immunity 
Clause Bars the Plaintiff’s Claim 

[179] Recall that s. 43 of the ERCA provides that 
“[n]o action or proceeding may be brought against 
the Board ... in respect of any act or thing done 
purportedly in pursuance of this Act, or any Act that 
the Board administers, the regulations under any of 
those Acts or a decision, order or direction of the 
Board.” The issue is thus whether it is plain and ob¬ 
vious that the wrong pleaded — i.e., acts intended 


demande de clemence. Notre Cour n’a jamais 
conclu que 1’octroi de dommages-interets en vertu 
de la Charte ne peut en aucun cas constituer une 
reparation convenable et juste du simple fait qu’un 
decideur gouvernemental remplit une fonction juri- 
dictionnelle, une fonction de poursuivant ou encore 
une fonction ministerielle, et ce, peu importe les 
circonstances. 

[177] Le juge Cromwell afhrme que, lorsque les 
facteurs faisant contrepoids qu’il enonce sont exa¬ 
mines cumulativement, plutot qu’individuellement 
ou isolement, ils justifient une immunite absolue 
en faveur de T Office et des decideurs analogues a 
l’egard des demandes de dommages-interets fon- 
dees sur la Charte. II arrive done pour la premiere 
fois a la conclusion que l’octroi de dommages-inte¬ 
rets en vertu de la Charte ne peut jamais constituer 
une reparation convenable ou juste dans quelque 
action que ce soit intentee contre tout decideur 
quasi judiciaire tel l’Office. A notre avis, que les 
facteurs faisant contrepoids soient examines indi- 
viduellement ou collectivement, le dossier ne per- 
met pas a ce stade de reconnaitre a T Office une 
immunite aussi large et etendue en l’espece, encore 
moins dans tous les cas. 

[178] En derniere analyse, il n’est pas evident 
et manifeste pour nous que T octroi de dommages- 
interets en vertu de la Charte ne peut constituer 
une reparation convenable et juste dans le cas de la 
demande presentee par M me Ernst contre TOffice. 
En consequence, il reste a decider si l’art. 43 de 
VERCA fait evidemment et manifestement obstacle 
a cette demande. A notre avis, ce n’est pas le cas. 

B. Il n’est pas evident et manifeste que la disposi¬ 
tion d' immunite fait obstacle a la demande de 
la demanderesse 

[179] Rappelons que l’art. 43 de VERCA pre- 
voit ce qui suit : [traduction] « Aucune action 
ou instance ne peut etre introduite contre T Office 
[. . .] pour tout acte ou toute chose qui aurait ete 
accompli en conformite avec la presente loi, toute 
loi appliquee par 1’Office, tout reglement d’appli¬ 
cation des lois en question ou une decision, or- 
donnance ou directive de TOffice. » La question 
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to punish Ms. Ernst — would always and inevita¬ 
bly fall within the s. 43 bar to litigation. More pre¬ 
cisely, the question is whether punitive conduct is 
clearly caught by the phrase, “any act or thing done 
purportedly in pursuance of’ the ERCA or other 
legislation administered by the Board, or any regu¬ 
lation, or any “decision, order or direction”. 


[180] We cannot conclude that it is plain and 
obvious that actions taken by the Board purely to 
punish a member of the public would necessarily 
fall within the phrase “done purportedly in pursu¬ 
ance” of the ERCA or any other instrument. It is 
arguable that the ERCA does not authorize punitive 
conduct, either expressly or impliedly. Nor does it 
plainly and obviously give persons acting under it 
or any other instrument the power to punish anyone 
as it allegedly punished Ms. Ernst. If, as Ms. Ernst 
asserts, “the decision to restrict her communication 
with the [Board], and the decision to continue such 
restriction, was made arbitrarily, and without legal 
authority ” (A.R.. at p. 72 (emphasis added)), the 
immunity clause may not apply to her claims in re¬ 
spect of these particular allegations. 


[181] The courts below assumed that, by its 
terms, s. 43 of the ERCA plainly and obviously 
bars Ms. Ernst’s entire claim. In his submissions to 
this Court, Ms. Ernst’s counsel did the same. That 
assumption may ultimately prove correct, but it 
is not plainly and obviously so at this stage. If it 
is ultimately established that the actions of which 
Ms. Ernst complains were, in fact, “purportedly in 
pursuance” of the ERCA , other legislation or regu¬ 
lation, or a Board decision, order or direction, the 
immunity clause will bar her claim unless s. 43 is 
unconstitutional. In our view, those issues remain to 
be determined on a fuller record. 


consiste done a savoir s’il est evident et manifeste 
que le tort allegue — e’est-a-dire les actes visant 
a punir M me Ernst — releverait toujours et inevita- 
blement de l’interdiction de poursuite prevue par 
l’art. 43. Plus precisement, il s’agit de determiner 
si la conduite punitive est clairement visee par le 
segment de phrase « tout acte ou toute chose qui 
aurait ete accompli en conformite avec » YERCA, 
une autre loi appliquee par T Office, tout reglement 
ou toute « decision, ordonnance ou directive ». 

[180] Nous ne saurions conclure qu’il est evident 
et manifeste que les mesures prises par f Office dans 
1’unique but de punir un membre du public seraient 
necessairement visees par l’expression « qui aurait 
ete accompli en conformite avec » YE RCA ou tout 
autre instrument. On peut soutenir que YERCA n’au¬ 
torise ni expressement ni implicitement une conduite 
punitive. Elle n’accorde pas non plus evidemment et 
manifestement aux personnes qui s’en reclament ou 
se reclament de tout autre instrument le pouvoir de 
punir qui que ce soit comme il aurait puni M me Ernst. 
Si, tel que le soutient M me Ernst, [traduction] « la 
decision de restreindre ses communications avec 
[T Office] et celle de poursuivre pareille restriction 
ont ete prises arbitrairement et illegalement » (d.a., 
p. 72 (nous soulignons)), la disposition d’immu- 
nite ne s’applique peut-etre pas aux recours que 
M me Ernst a intentes relativement a ces allegations 
precises. 

[181] Les juridictions inferieures ont suppose 
que, de par son libelle, l’art. 43 de YERCA fait evi¬ 
demment et manifestement obstacle a la demande 
de M me Ernst au complet. Dans sa plaidoirie de- 
vant notre Cour, l’avocat de M me Ernst a suppose 
la meme chose. Cette supposition pourrait s’averer 
exacte en hn de compte, mais cela n’est pas evident 
et manifeste a ce stade. S’il est finalement etabli 
que les actes dont se plaint M me Ernst [traduction] 
« aurai[en]t ete [en fait] accompli en conformite » 
avec YERCA, une autre loi ou un reglement, ou une 
decision, ordonnance ou directive de 1’Office, la dis¬ 
position d’immunite fera obstacle a sa demande a 
moins que l’art. 43 soit inconstitutionnel. Nous es- 
timons qu’il reste a trancher ces questions sur la foi 
d’un dossier plus etoffe. 
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[182] Our colleague Cromwell J. takes issue with 
our approach to the immunity clause. He stresses 
that this argument was not made by Ms. Ernst be¬ 
fore this Court. We accept that this is so. However, 
as he correctly notes, the Court is not bound by 
the positions taken by the parties on questions of 
law. Ms. Ernst’s assumption that s. 43 of the ERCA 
bars all actions or proceedings against the Board, 
“regardless of the nature of the claim” (A.F., at 
para. 63), is not binding on us. The interpretation of 
s. 43 and particularly the phrase “in respect of any 
act or thing done purportedly in pursuant of this 
Act” raises a question of law, involving as it does a 
matter of statutory interpretation. 


[183] Apart from our not being bound by the 
positions of the parties on questions of law, as we 
shall explain, the circumstances of this case are 
exceptional and, in our view, compel the Court to 
consider an issue not raised by the parties. 

[184] First, Ms. Ernst raises a novel and diffi¬ 
cult legal problem involving the interplay between 
legislative immunity clauses and s. 24(1) of the 
Charter. The significance of this issue cannot be 
overstated and it has proved challenging to counsel 
and the courts below. The complexity of this matter 
has understandably resulted in submissions which 
have not comprehensively addressed the issues in 
this case. In these circumstances, the Court may go 
beyond the parties’ submissions to make a proper 
determination of the matter according to law. 


[185] Second, the issues raised by Ms. Ernst’s 
claim are of significant public importance. The alle¬ 
gations against the Board are serious. She says that 
the Board abused its powers to punish a citizen and to 
curtail her freedom of expression, thereby breaching 
her s. 2(b) Charter right. Whether Ms. Ernst may ad¬ 
vance a claim for Charter damages against the Board 
in the face of a statutory immunity clause which may 
bar such claims will have consequences which extend 


[182] Notre collegue le juge Cromwell s’inscrit 
en faux contre la maniere dont nous abordons la 
disposition d’immunite. II souligne que M me Ernst 
n’a pas avance cet argument devant notre Cour, 
ce que nous reconnaissons. Toutefois, comme il 
le signale a juste titre, la Cour n’est pas liee par 
les positions qu’adoptent les parties sur des ques¬ 
tions de droit. La supposition de M me Ernst selon 
laquelle Tart. 43 de VERCA fait obstacle a toute 
action ou instance introduite contre 1’Office, [tra¬ 
duction] « peu importe la nature de la demande » 
(m.a., par. 63), ne nous lie pas. L"interpretation de 
1’art. 43, plus particulierement le segment de phrase 
[traduction] « pour tout acte ou toute chose qui 
aurait ete accompli en conformite avec la presente 
loi », souleve une question de droit, soit un point 
d’interpretation legislative. 

[183] Outre le fait que nous ne sommes pas lies 
par les positions des parties sur des questions de 
droit, comme nous l’expliquerons, les circonstances 
de l’espece sont exceptionnelles et, selon nous, 
elles contraignent la Cour a etudier une question 
que les parties n’ont pas soulevee. 

[184] Premierement, M me Ernst souleve un pro- 
bleme juridique nouveau et difficile a resoudre qui 
met en jeu l’interaction entre les dispositions legis¬ 
latives prevoyant une immunite et le par. 24(1) de 
la Charte. On ne saurait surestimer 1’importance 
de ce point qui s’est revele epineux pour les avo- 
cats et les juridictions inferieures. Naturellement, la 
complexite de cet enjeu s’est traduite par des ob¬ 
servations qui ne traitaient pas exhaustivement des 
questions en l’espece. Dans ces circonstances, la 
Cour peut aller au-dela des observations des parties 
pour trancher correctement l’enjeu conformement a 
la loi. 

[185] Deuxiemement, les questions que souleve 
M me Ernst dans sa demande sont d’une grande im¬ 
portance pour le public. Les allegations formulees 
contre l’Office sont graves. M me Ernst dit que l’Of- 
fice a abuse de ses pouvoirs pour punir une citoyenne 
et restreindre sa liberte d’expression, violant par 
le fait meme le droit que lui garantit l’al. 2b) de la 
Charte. La possibilite ou non pour M me Ernst d’aller 
de l’avant avec une demande de dommages-interets 
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far beyond the facts of this case. In our view, the fact 
that Ms. Ernst did not argue that s. 43 does not apply 
to her claim should not impede the just determination 
of a legal issue which has such broad ramifications for 
the public. 


[186] Since it is not plain or obvious that Char¬ 
ter damages could never be appropriate and just or 
that s. 43 of the ERCA bars Ms. Ernst’s claim, the 
application to strike must fail and the appeal must 
be allowed. It is therefore unnecessary to determine 
s. 43’s constitutionality, and we would decline to do 
so. 


C. We Decline to Answer the Constitutional Ques¬ 
tion 

[187] The constitutional question at issue on this 
appeal was stated by the Chief Justice as follows: 


Is s. 43 of the Energy Resources Conservation Act , 
R.S.A. 2000, c. E-10, constitutionally inapplicable or 
inoperable to the extent that it bars a claim against the 
regulator for a breach of s. 2(b) of the Canadian Charter 
of Rights and Freedoms and an application for a remedy 
under s. 24(1) of the Canadian Charter of Rights and 
Freedoms ? 

[188] Where the state applies to strike a claim for 
Charter damages on the basis of a statutory immu¬ 
nity clause and it is not plain and obvious that Char¬ 
ter damages could not be an appropriate and just 
remedy but it is plain and obvious that the immunity 
clause would bar the plaintiff’s claim, the plaintiff 
may defeat the application to strike by successfully 
challenging the clause’s constitutionality. That is 
what Ms. Ernst sought to do in her appeal to this 
Court. 


fondee sur la Charte a l’encontre de 1’Office mal- 
gre une disposition legislative prevoyant une immu¬ 
nite qui fait peut-etre obstacle a de telles demandes 
aura des consequences qui debordent largement les 
faits de l’espece. A notre avis, le fait que M me Ernst 
n’a pas plaide que l’art. 43 ne s’applique pas a sa 
demande ne devrait pas entraver le reglement juste 
d’une question de droit qui a des ramifications aussi 
vastes sur le public. 

[186] Puisqu’ il n’ est pas evident ou manifeste que 
l’octroi de dommages-interets en vertu de la Charte 
ne peut jamais etre convenable et juste ou que 
l’art. 43 de Y ERCA fait obstacle a la demande de 
M me Ernst, la requete en radiation doit etre rejetee, 
et le pourvoi, accueilli. II n’est done pas necessaire 
de statuer sur la constitutionnalite de l’art. 43 et nous 
refusons de le faire. 

C. Nous refusons de repondre a la question con- 
stitutionnelle. 

[187] La question constitutionnelle en litige dans 
le present pourvoi a ete formulee en ces termes par 
la Juge en chef : 

L’article 43 de la loi intitulee Energy Resources Conser¬ 
vation Act, R.S.A. 2000, c. E-10, est-il inapplicable ou 
inoperant du point de vue constitutionnel en ce qu’il 
fait obstacle a la presentation d’une action contre l’or- 
ganisme de reglementation pour violation de l’al. 2b) de 
la Charte canadienne des droits et libertes, ainsi qu’a la 
presentation d’une demande de reparation fondee sur le 
par. 24(1) de la Charte canadienne des droits et libertes ? 

[188] Si l’Etat reclame la radiation d’une de¬ 
mande de dommages-interets fondee sur la Charte 
en raison d’une disposition legislative prevoyant une 
immunite, et il n’est pas evident et manifeste que 
l’octroi de dommages-interets en vertu de la Charte 
ne peut constituer une reparation convenable et juste, 
alors qu’il est evident et manifeste que la disposition 
d’immunite ferait obstacle a la demande du deman- 
deur, ce dernier peut faire echec a la requete en radia¬ 
tion en contestant avec succes la constitutionnalite de 
la disposition. C’est ce que M me Ernst a tente de faire 
dans le present pourvoi. 
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[189] We would decline her invitation to strike 
down s. 43 as unconstitutional, for two reasons. 
First, it is not necessary to do so to dispose of this 
appeal; as discussed above, it is not plain and obvi¬ 
ous that, on its face, s. 43 bars Ms. Ernst’s claim 
for Charter damages. Second, even if it were neces¬ 
sary to consider s. 43’s constitutionality, the record 
before us does not provide an adequate basis on 
which to do so; we have received neither submis¬ 
sions nor evidence on the application, if any, of s. 1 
of the Charter to s. 43, for example. 


[190] We would therefore leave for another day 
the question of whether s. 43 or a similar immunity 
clause can constitutionally bar a claim for Char¬ 
ter damages. All we have determined on this ap¬ 
peal is that, for the purposes of the application to 
strike, it is not plain and obvious that s. 43 applies 
to Ms. Ernst’s claim. If a court ultimately finds that 
s. 43 does bar Ms. Ernst’s claim, Ms. Ernst would 
still have the opportunity to seek a declaration that 
s. 43 of the ERCA is unconstitutional and to pro¬ 
vide proper notice of her constitutional challenge to 
the Attorney General of Canada and the Minister of 
Justice and Solicitor General of Alberta in accor¬ 
dance with s. 24 of Alberta’s Judicature Act, R.S.A. 
2000, c. J-2. 


[191] The constitutionality of s. 43 could then 
be dealt with at first instance. It would be open to 
the state to adduce evidence of countervailing con¬ 
siderations which may render Charter damages in¬ 
appropriate or unjust, to make submissions on the 
extent, if any, to which s. 1 applies to Ms. Ernst’s 
s. 24(1) claim and to provide any other evidence in 
support of the clause’s constitutionality. Of course, 
it would be similarly open to Ms. Ernst to answer 
such evidence or submissions with evidence and 
submissions of her own. 


[189] Nous refusons son invitation de declarer 
l'art. 43 inconstitutionnel pour deux raisons. En pre¬ 
mier lieu, point n’est besoin de le faire pour trancher 
le present pourvoi; comme nous l’avons explique 
precedemment, il n’est pas evident et manifeste qu’a 
premiere vue, l’art. 43 fait obstacle a la demande de 
dommages-interets presentee par M me Ernst en vertu 
de la Charte. En second lieu, meme s’il etait neces- 
saire d’examiner la constitutionnalite de l’art. 43, le 
dossier dont nous disposons ne fournit pas un fonde- 
ment adequat a cet examen; nous n’avons recall, par 
exemple, aucun argument ou element de preuve au 
sujet de l’application, s’il en est, de Particle premier 
de la Charte a Tart. 43. 

[190] Nous sommes done d’avis de reporter a une 
autre occasion T analyse de la question de savoir si 
Tart. 43 ou une disposition d’immunite semblable 
fait obstacle a une demande de dommages-interets 
fondee sur la Charte. Tout ce que nous avons decide 
en l’espece, e’est qu’en ce qui concerne la requete 
en radiation, il n’est pas evident et manifeste que 
Tart. 43 s’applique a la demande de M me Ernst. Si 
un tribunal finit par conclure que Tart. 43 fait bel 
et bien obstacle a cette demande, M me Ernst aurait 
neanmoins la possibility de solliciter un jugement 
declarant que Tart. 43 de VERCA est inconstitution¬ 
nel et d’aviser comme il se doit le procureur general 
du Canada ainsi que le ministre de la Justice et solli- 
citeur general de T Alberta de sa contestation consti- 
tutionnelle conformement a Tart. 24 de la Judicature 
Act , R.S.A. 2000, c. J-2, de TAlberta. 

[191] Il sera possible par la suite de se pronon- 
cer sur la constitutionnalite de Tart. 43 en premiere 
instance. L’Etat pourrait alors produire la preuve de 
considerations faisant contrepoids et susceptibles 
de faire en sorte que T octroi de dommages-interets 
en vertu de la Charte ne soit pas convenable ou 
juste, presenter des arguments sur la mesure, le cas 
echeant, dans laquelle Tarticle premier s’applique 
a la demande presentee par M me Ernst en vertu du 
par. 24(1) et deposer tout autre element de preuve 
a l’appui de la constitutionnalite de la disposition. 
Bien entendu, il serait tout aussi loisible a M me Ernst 
de repliquer a ces elements de preuve ou arguments 
par ses propres elements de preuve et arguments. 
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IV. Conclusion 

[192] We would allow the appeal, and set aside 
the order striking the claim, with costs to Ms. Ernst 
throughout. Ms. Ernst may proceed with her claim 
for Charter damages unless and until it is estab¬ 
lished that it is barred by s. 43. 


Appeal dismissed with costs, McLachlin C.J. 
and Moldaver, Cote and Brown JJ. dissenting. 

Solicitors for the appellant: Klippensteins, To¬ 
ronto. 

Solicitors for the respondent: Jensen Shawa 
Solomon Duguid Hawkes, Calgary. 

Solicitor for the intervener the Attorney General 
of Quebec: Attorney General of Quebec, Quebec. 

Solicitors for the intervener the Canadian Civil 
Liberties Association: Chernos Flaherty Svonkin, 
Toronto. 

Solicitors for the intervener the British Colum¬ 
bia Civil Liberties Association: Bull, Housser & 
Tapper, Vancouver. 

Solicitors for the intervener the David Asper 
Centre for Constitutional Rights: WeirFoulds, To¬ 
ronto; University of Toronto Faculty of Law, To¬ 
ronto. 


IV. Conclusion 

[192] Nous sommes d’avis d’accueillir le pour- 
voi et d’annuler l’ordonnance radiant la demande, le 
tout avec depens en faveur de M me Ernst dans toutes 
les cours. M me Ernst peut aller de l’avant avec sa de¬ 
mande de dommages-interets fondee sur la Charte 
a moins qu’il soit etabli qu’elle est irrecevable par 
application de l’art. 43. 

Pourvoi rejete avec depens, la juge en chef 
McLachlin et les juges Moldaver, Cote et Brown 
sont dissidents. 

Procureurs de I’appelante : Klippensteins, To¬ 
ronto. 

Procureurs de l ’intime : Jensen Shawa Solomon 
Duguid Hawkes, Calgary. 

Procureure de Vintervenante la procureure ge¬ 
nerate du Quebec : Procureure generate du Que¬ 
bec, Quebec. 

Procureurs de Vintervenante l’Association ca- 
nadienne des libertes civiles : Chernos Flaherty 
Svonkin, Toronto. 

Procureurs de Vintervenante British Colum¬ 
bia Civil Liberties Association : Bull, Housser & 
Tupper, Vancouver. 

Procureurs de Vintervenant David Asper Centre 
for Constitutional Rights : WeirFoulds, Toronto; 
University of Toronto Faculty of Law, Toronto. 
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Lawson A. W. Hunter, Director of 
Investigation and Research of the Combines 
Investigation Branch, Michael J. Milton, 
Michael L. Murphy, J. Andrew McAlpine, 
and Antonio P. Marrocco, also known as 
Anthony P. Marroco Appellants ; 

and 

Southam Inc. Respondent. 

File No.: 17569. 

1983: November 22; 1984: September 17. 

Present: Laskin C.J.* and Ritchie, Dickson, Beetz, 

Estey, McIntyre, Chouinard, Lamer and Wilson JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA 

Constitutional law — Canadian Charter of Rights 
and Freedoms — Unreasonable search and seizure — 
Combines Investigation Act search and seizure powers 
— Standards required for issuance of warrant — 
Standards not specified — Neutrality of arbiter issuing 
warrant — Whether search and seizure powers of Com¬ 
bines Investigation Act inconsistent with s. 8 of Charter 
and therefore of no force or effect — Canadian Charter 
of Rights and Freedoms, s. 8 — Combines Investigation 
Act. R.S.C. 1970. c. C-23. ss. 10(1), (3). 


Pursuant to s. 10(1) of the Combines Investigation 
Act, the Director of Investigation and Research of the 
Combines Investigation Branch authorized several Com¬ 
bines Investigation officers to enter and examine docu¬ 
ments and other things at a respondent’s business prem¬ 
ises in Edmonton “and elsewhere in Canada”. The 
authorization was certified by a member of the Restric¬ 
tive Trade Practices Commission pursuant to s. 10(3) of 
the Act. The Canadian Charter of Rights and Freedoms 
was proclaimed after the authorization was made but 
before the actual search had begun. Respondent unsuc¬ 
cessfully sought an interim injunction pending trial of 
the question whether the search was in violation of s. 8 
of the Charter —the unreasonable search and seizure 
provision. The Alberta Court of Appeal ordered all 
documents taken from the respondent’s premises sealed 
as an interim measure and proceeded with the appeal on 
the basis that the issue of whether s. 10 was inconsistent 

* The Chief Justice took no part in the judgment. 


Lawson A. W. Hunter, directeur des enquetes 
et recherches de la direction des enquetes sur 
les coalitions, Michael J. Milton, Michael L. 
Murphy, J. Andrew McAlpine et Antonio P. 
Marrocco, aussi connu sous le nom de 
Anthony P. Marroco Appelants ; 

et 

Southam Inc. Intimee. 

N° du greffe: 17569. 

1983: 22 novembre; 1984: 17 septembre. 

Presents: Le juge en chef Laskin * et les juges Ritchie, 
Dickson, Beetz, Estey, McIntyre, Chouinard, Lamer et 
Wilson. 

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA 

Droit constitutionnel — Charte canadienne des droits 
et libertes — Fouille, perquisition et saisie abusives — 
Pouvoirs en matiere de fouille, de perquisition et de 
saisie conferes par la Loi relative aux enquetes sur les 
coalitions — Criteres exiges pour la delivrance d'un 
mandat — Criteres non specifies — Neutralite de Par- 
bitre qui decerne le mandat — Les pouvoirs en matiere 
de fouille, de perquisition et de saisie que confere la Loi 
relative aux enquetes sur les coalitions sont-ils incom¬ 
patibles avec Part. 8 de la Charte et, par consequent, 
inoperants? — Charte canadienne des droits et libertes, 
art. 8 — Loi relative aux enquetes sur les coalitions, 
S.R.C. 1970, chap. C-23. art. 10(1), (3). 

Conformement au par. 10(1) de la Loi relative aux 
enquetes sur les coalitions, le directeur des enquetes et 
recherches de la direction des enquetes sur les coalitions 
a autorise plusieurs fonctionnaires affectes aux enquetes 
sur les coalitions a penetrer dans les bureaux de l’inti- 
mee a Edmonton «et ailleurs au Canada» et a y examiner 
des documents et d’autres pieces. L’autorisation a ete 
certifiee par un membre de la Commission sur les 
pratiques restrictives du commerce conformement au 
par. 10(3) de la Loi. La Charte canadienne des droits et 
libertes a ete promulguee apres que l’autorisation eut etc 
accordee mais avant que la perquisition ne debute reelle- 
ment. L’intimee a sans succes cherche a obtenir une 
injonction provisoire en attendant l’instruction de la 
question de savoir si la perquisition violait Part. 8 de la 
Charte —la disposition portant sur les fouilles, les per¬ 
quisitions et les saisies abusives. A titre de mesure 
provisoire, la Cour d’appel de 1’Alberta a ordonne que 

* Le Juge en chef n’a pas pris part au jugement. 
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with the Constitution could have been properly dealt 
with as an application for summary judgment at first 
instance. Appellants appeal from that Court’s finding 
that s. 10(3), and, by implication, s. 10(1) of the Act, 
were inconsistent with the Charter and therefore of no 
force or effect. 


Held: The appeal should be dismissed. 

The Canadian Charter of Rights and Freedoms is a 
purposive document, the provisions of which must be 
subjected to a purposive analysis. Section 8 of the 
Charter guarantees a broad and general right to be 
secure from unreasonable searches and seizures which 
extends at least so far as to protect the right of privacy 
from unjustified state intrusion. Its purpose requires 
that unjustified searches be prevented. It is not enough 
that a determination be made, after the fact, that the 
search should not have been conducted. This can only be 
accomplished by a requirement of prior authorization. 
Accordingly, prior authorization, where feasible, is a 
precondition for a valid search and seizure. It follows 
that warrantless searches are prima facie unreasonable 
under s. 8. The party seeking to justify a warrantless 
search bears the onus of rebutting the presumption of 
unreasonableness. 


Section 10(3) of the Combines Investigation Act pro¬ 
vides for prior authorization of searches by a member of 
the Restrictive Trade Practices Commission. The proce¬ 
dures established by s. 10(3), however, are constitution¬ 
ally defective in two respects. 


First, for the authorization procedure to be meaning¬ 
ful, it is necessary for the person authorizing the search 
to be able to assess the conflicting interests of the state 
and the individual in an entirely neutral and impartial 
manner. This means that while the person considering 
the prior authorization need not be a judge, he must 
nevertheless, at a minimum, be capable of acting judi¬ 
cially. Inter alia, he must not be someone charged with 
investigative or prosecutorial functions under the rele¬ 
vant statutory scheme. The significant investigatory 
functions bestowed upon the Restrictive Trade Practices 
Commission and its members by the Act vitiated a 
member’s ability to act in a judicial capacity in author¬ 
izing a s. 10(3) search and seizure and do not accord 


tous les documents saisis dans les locaux de l’intimee 
soient mis sous scelle et a procede a l’audition de l’appel 
en tenant pour acquis que la question de savoir si l’art. 

10 est incompatible avec la Constitution aurait pu de 
prime abord etre consideree comme une requete visant a 
obtenir un jugement sommaire. Les appelants en appel- 
lent de la conclusion de cette cour portant que le par. 
10(3) et, implicitement, le par. 10(1) de la Loi sont 
incompatibles avec la Charte et qu’ils sont, par conse¬ 
quent, inoperants. 

Arret: Le pourvoi est rejete. 

La Charte canadienne des droits et libertes est un 
document qui vise un but, dont les dispositions doivent 
faire l’objet d’une analyse qui consiste a examiner le but 
vise. L’article 8 de la Charte garantit un droit general a 
la protection contre les fouilles, les perquisitions et les 
saisies abusives qui va au moins jusqu’a assurer la 
protection du droit a la vie privec contre l’intrusion 
injustifiee de I’Etat. Son but exige que Ton previenne les 
fouilles et les perquisitions injustifiees. II n’est pas suffi- 
sant de determiner, apres le fait, qu’une fouille ou une 
perquisition n’aurait pas du etre effectuee. Cela ne peut 
se faire que par l’exigence d’une autorisation prealable. 
Par consequent, une autorisation prealable, quand elle 
peut etre obtenue, est une condition prealable de la 
validite d’une fouille, d’une perquisition et d’une saisie. 

11 s’ensuit que les perquisitions sans mandat sont a 
premiere vue abusives en vertu de Part. 8. II incombe a 
la partie qui veut justifier une perquisition sans mandat 
de refuter cette presomption du caractere abusif. 

Le paragraphe 10(3) de la Loi relative aux enquetes 
sur les coalitions prevoit que les fouilles ou les perquisi¬ 
tions doivent etre prealablement autorisees par un 
membre de la Commission sur les pratiques restrictives 
du commerce. Toutefois, le processus etabli par le par. 
10(3) est, du point de vue constitutionnel, entache de 
deux vices. 

En premier lieu, pour que le processus d’autorisation 
ait un sens, il faut que la personne qui autorise la fouille 
ou la perquisition soit en mesure d’apprecier, d’une 
maniere tout a fait neutre et impartiale, les droits 
opposes de l’Etat et du particulier. Cela signifie que 
meme s’il n’est pas necessaire que la personne qui 
examine l’autorisation prealable soit un juge, elle doit 
tout au moins etre en mesure d’agir de fa?on judiciaire. 
Notamment, il ne doit pas s’agir d’une personne investie 
de pouvoirs d’enquete ou de poursuite en vertu du 
regime legislatif pertinent. Les pouvoirs d’enquete 
importants conferes par la Loi a la Commission sur les 
pratiques restrictives du commerce et a ses membres ont 
pour effet d’empecher un membre d’agir de fa?on judi- 
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with the neutrality and detachment necessary to balance 
the interests involved. 


Second, reasonable and probable grounds, established 
upon oath, to believe that an offence has been commit¬ 
ted and that there is evidence to be found at the place of 
the search, constitutes the minimum standard consistent 
with s. 8 of the Charter for authorizing searches and 
seizures. Subsections 10(1) and 10(3) of the Act do not 
embody such a requirement. They do not, therefore, 
measure up to the standard imposed by s. 8 of the 
Charter. The Court will not attempt to save the Act by 
reading into it the appropriate standards for issuing a 
warrant. It should not fall to the courts to fill in the 
details necessary to render legislative lacunae constitu¬ 
tional. 


In the result, subss. 10(1) and 10(3) of the Combines 
Investigation Act are inconsistent with the Charter and 
of no force or effect because they fail to specify an 
appropriate standard for the issuance of warrants and 
designate an improper arbiter to issue them. 

Attorney General of Canada v. Law Society of British 
Columbia , [1982] 2 S.C.R. 307, followed; Petrofina 
Canada Ltd. v. Chairman. Restrictive Trade Practices 
Commission (No. 2), [1980] 2 F.C. 386, applied; Katz v. 
United States, 389 U.S. 347 (1967), adopted; Entick v. 
Carrington (1765), 19 St. Tr. 1029, 1 Wils. K.B. 275; 
The Queen v. Metropolitan Toronto Pharmacists' 
Association (unreported, Ont. H. C., May 4, 1983); 
Edwards v. Attorney-General for Canada, [1930] A.C. 
124; Minister of Home Affairs v. Fisher, [1980] A.C. 
319; M‘Cutloch v. Maryland, 17 U.S. (4 Wheat.) 316 
(1819); United States v. Rabinowitz, 339 U.S. 56 
(1950); Inland Revenue Commissioners v. Rossminster 
Ltd., [1980] 1 All E.R. 80; Minister of National Reve¬ 
nue v. Coopers and Lybrand, [1979] 1 S.C.R. 495; 
McKay v. The Queen, [1965] S.C.R. 798, referred to. 

APPEAL from a judgment of the Alberta Court 
of Appeal [1983] 3 W.W.R. 385, 147 D.L.R. (3d) 
420, 24 Alta. L.R. (2d) 307, 42 A.R. 93, allowing 
an appeal (heard as a proper case to have been 
treated at first instance as an application for sum¬ 
mary judgment) from a judgment of Cavanagh J. 
dismissing an application for an interim injunction 
pending trial of the matter in issue. Appeal 
dismissed. 


ciairc lorsqu’il autorise une fouillc, une perquisition gu 
une saisie en vertu du par. 10(3) et cadrent mal avec fa 
neutrality et l’impartialite necessaires pour detcrmirffir 
la preponderance des droits en jeu. 

CO 

En second lieu, l’existence de motifs raisonnables 'et 
probables, etablie sous serment, de croire qu’une infrac¬ 
tion a ete commise et que des elements de preuve se 
trouvent a l’endroit de la perquisition, constitue le cri¬ 
tere minimal, compatible avec l’art. 8 de la Charte, qui 
s’applique a l’autorisation d’une fouille, d’une perquisi¬ 
tion ou d’une saisie. Les paragraphes 10(1) et 10(3) de 
la Loi ne comportent pas une telle exigence. Par conse¬ 
quent, ils ne satisfont pas au critere impose par l’art. 8 
de la Charte. La Cour ne tentera pas de sauver la Loi en 
y ajoutant, au moyen d’une interpretation large, les 
criteres appropries applicables a la delivrance d’un 
mandat. II n’appartient pas aux tribunaux d’ajouter les 
details necessaires pour rendre constitutionnelles les 
lacunes legislatives. 

En definitive, les par. 10(1) et 10(3) de la Loi relative 
aux enquetes sur les coalitions sont incompatibles avec 
la Charte et inoperants parce qu’ils ne specifient aucun 
critere approprie applicable a la delivrance des mandats 
et parce qu’ils designent un arbitre qui n’a pas les 
qualites voulues pour les decerner. 

Jurisprudence: arret suivi: Procureur general du 
Canada c. Law Society of British Columbia, [1982] 2 
R.C.S. 307; arret applique: Petrofina Canada Ltd. c. Le 

president de la Commission sur les pratiques restricti- 
ves du commerce (N" 2), [1980] 2 C.F. 386; arret 
adopte: Katz v. United States, 389 U.S. 347 (1967); 
arrets mentionnes: Entick v. Carrington (1765), 19 St. 
Tr. 1029, 1 Wils. K.B. 275; The Queen v. Metropolitan 
Toronto Pharmacists’ Association (inedit, H. C. Ont., le 
4 mai 1983); Edwards v. Attorney-General for Canada, 
[1930] A.C. 124; Minister of Home Affairs v. Fisher , 
[1980] A.C. 319; M Culloch v. Maryland, 17 U.S. (4 
Wheat.) 316 (1819); United States v. Rabinowitz, 339 
U.S. 56 (1950); Inland Revenue Commissioners v. 
Rossminster Ltd., [1980] 1 All E.R. 80; Ministre du 
Revenu national c. Coopers and Lybrand, [1979] 1 
R.C.S. 495; McKay v. The Queen, [1965] R.C.S. 798. 

POURVOI contre un arret de la Cour d’appel 
de PAlberta [1983] 3 W.W.R. 385, 147 D.L.R. 
(3d) 420, 24 Alta. L.R. (2d) 307, 42 A.R. 93, qui 
a accueilli l’appel (entendu comme une affaire qui 
pouvait de prime abord etre consideree comme une 
requete visant a obtenir un jugement sommaire) 
interjete a l’encontre du jugement du juge Cava¬ 
nagh qui a rejete une requete visant a obtenir une 
injonction provisoire en attendant l’instruction de 
la question en litige. Pourvoi rejete. 
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Eric A. Bowie, Q.C., and Ingrid C. Hutton, 
Q.C., for the appellants. 

A. H. Lefever and F. 5. Kozak, for the 
respondent. 

The judgment of the Court was delivered by 

Dickson J. —The Constitution of Canada, 
which includes the Canadian Charter of Rights 
and Freedoms, is the supreme law of Canada. Any 
law inconsistent with the provisions of the Consti¬ 
tution is, to the extent of the inconsistency, of no 
force or effect. Section 52(1) of the Constitution 
Act, 1982 so mandates. The constitutional question 
posed in this appeal is whether s. 10(3), and by 
implication s. 10(1), of the Combines Investigation 
Act, R.S.C. 1970, c. C-23, (the “Act”) are incon¬ 
sistent with s. 8 of the Charter by reason of 
authorizing unreasonable searches and seizures 
and are therefore of no force and effect. 

I Background 

Subsections 10(1) and 10(3) of the Combines 
Investigation Act provide: 

10 . (1) Subject to subsection (3), in any inquiry under 
this Act the Director [of Investigation and Research of 
the Combines Investigation Branch] or any representa¬ 
tive authorized by him may enter any premises on which 
the Director believes there may be evidence relevant to 
the matters being inquired into and may examine any 
thing on the premises and may copy or take away for 
further examination or copying any book, paper, record 
or other document that in the opinion of the Director or 
his authorized representative, as the case may be, may 
afford such evidence. 


(3) Before exercising the power conferred by subsec¬ 
tion (1), the Director or his representative shall produce 
a certificate from a member of the [Restrictive Trade 
Practices] Commission, which may be granted on the ex 
parte application of the Director, authorizing the exer¬ 
cise of such power. 

On April 13, 1982, in the course of an inquiry 
under the Act, the appellant Lawson A. W. 
Hunter, Director of Investigation and Research of 
the Combines Investigation Branch, authorized the 


Eric A. Bowie, c.r., et Ingrid C. Hutton, c.r., 
pour les appelants. 

A. H. Lefever et F. S. Kozak, pour l’intimee. 

Version fransaise du jugement de la Cour rendu 
par 

Le Juge Dickson —La Constitution du 
Canada, qui contient la Charte canadienne des 
droits et libertes, est la loi supreme du Canada. 
Elle rend inoperantes les dispositions incompati¬ 
bles de toute autre regie de droit. C’est ce que 
present le par. 52(1) de la Loi constitutionnelle de 
1982. La question constitutionnelle soulevee dans 
ce pourvoi est de savoir si le par. 10(3) et, implici- 
tement, le par. 10(1) de la Loi relative aux enque- 
tes sur les coalitions, S.R.C. 1970, chap. C-23 (la 
«Loi») sont incompatibles avec Part. 8 de la Charte 
parce qu’ils autorisent des fouilles, des perquisi¬ 
tions et des saisies abusives, et s’ils sont par conse¬ 
quent inoperants. 

I Historique 

Les paragraphes 10(1) et 10(3) de la Loi rela¬ 
tive aux enquetes sur les coalitions prevoient: 

10 . (1) Sous reserve du paragraphe (3), dans une 
enquete tenue en vertu de la presente loi, le directeur 
[des enquetes et recherches de la direction des enquetes 
sur les coalitions] ou tout representant qu’il a autorise 
peut penetrer dans tout local ou le directeur croit qu’il 
peut exister des preuves se rapportant a l’objet de 1’en- 
quete, examiner toutes choses qui s’y trouvent et copier 
ou emporter pour en faire un plus ample examen ou 
pour en tirer des copies tout livre, document, archive ou 
autre piece qui, de l’avis du directeur ou de son repre¬ 
sentant autorise, selon le cas, est susceptible de fournir 
une telle preuve. 

(3) Avant d’exercer le pouvoir confere par le paragra¬ 
phe (I), le directeur ou son representant doit produire 
un certificat d’un membre de la Commission (sur les 
pratiques restrictives du commerce], lequel peut etre 
accorde a la demande ex parte du directeur, autorisant 
l’exercice de ce pouvoir. 

Le 13 avril 1982, au cours d’une enquete tenue 
sous le regime de la Loi, l’appelant Lawson A. W. 
Hunter, directeur des enquetes et recherches de la 
direction des enquetes sur les coalitions, a autorise 
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other appellants, Messrs. Milton, Murphy, McAl- 
pine and Marroco, all Combines Investigation offi¬ 
cers, to exercise his authority under s. 10 of the 
Act to enter and examine documents and other 
things at the business premises of the Edmonton 
Journal , a division of the respondent corporation, 
Southam Inc. 

On April 16, 1982, in fulfilment of the require¬ 
ment in s. 10(3) of the Act, Dr. Frank Roseman, a 
member of the Restrictive Trade Practices Com¬ 
mission, (the “R.T.P.C.”) certified his authoriza¬ 
tion of this exercise of the Director’s powers. 

On April 17, 1982, the Constitution Act, 1982 , 
incorporating the Canadian Charter of Rights and 
Freedoms was proclaimed. Section 8 of the 
Charter provides: 

8. Everyone has the right to be secure against unrea¬ 
sonable search or seizure. 

On April 19, 1982 the officers presented their 
certified authorization at the premises of the 
Edmonton Journal. The English version of this 
certificate reads as follows: 

In the matter of the Combines Investigation Act and 
section 33 and section 34(1 )(c) thereof 

and 

in the matter of an Inquiry relating to the Production, 
Distribution and Supply of Newspapers and Related 
Products in Edmonton 

TO: M. J. Milton 

M. L. Murphy 
J. A. McAlpine 
A. P. Marrocco 

being my representatives under section 10 of the 
Combines Investigation Act 

You are hereby authorized to enter upon the premises 
hereinafter mentioned, on which I believe there may 
be evidence relevant to this inquiry, and examine 
anything thereon and copy or take away for copying 
any book, paper, record or other document that in 
your opinion may afford such evidence. 

The premises referred to herein are those occupied by 
or on behalf of 
Southam Inc. 

10006-101 Street 
Edmonton, Alberta 


les autres appelants, MM. Milton, Murphy, McAl¬ 
pine et Marroco, qui sont tous des fonctionnaii^s 
affectes aux enquetes sur les coalitions, a exercsr 
les pouvoirs qu’il a en vertu l’art. 10 de la Loi, fie 
penetrer dans les bureaux de VEdmonton Journal , 
une branche de la societe intimee Southam Inc., et 
d’y examiner des documents et d’autres pieces. 

Le 16 avril 1982, conformement au par. 10(3) 
de la Loi, le D r Frank Roseman, membre de la 
Commission sur les pratiques restrictives du com¬ 
merce (la CPRC) a delivre un certificat autorisant 
le directeur a exercer ces pouvoirs. 

La Loi constitutionnelle de 1982, qui contient la 
Charte canadienne des droits et libertes, a ete 
promulguee le 17 avril 1982. L’article 8 de la 
Charte prevoit: 

8. Chacun a droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives. 

Le 19 avril 1982, les fonctionnaires se sont 
rendus dans les locaux de Y Edmonton Journal en 
presentant leur autorisation certifiee. La version 
fran^aise de ce certificat se lit ainsi: 

Au sujet de la Loi relative aux enquetes sur les 
coalitions et de l’article 33 et de l’alinea 34(1 )c) de 
cctte loi 

et 

dans l’cnquete concernant la production, la distribu¬ 
tion et la fourniture de journaux et de produits con- 
nexes a Edmonton 

A: M. J. Milton 

M. L. Murphy 
J. A. McAlpine 
A. P. Marrocco 

qui sont mes representants en vertu de l’art. 10 de la 
Loi relative aux enquetes sur les coalitions. 

Vous etes par les presentes autorises a penetrer dans 
les locaux ci-apres designes, ou je crois qu’il peut 
exister des preuves se rapportant a l’objet de cette 
enquete et a examiner toutes choses qui s’y trouvent et 
copier ou emporter pour en tirer des copies tout livre, 
document, archive ou autre piece qui, a votre avis, est 
susceptible de fournir une telle preuve. 

Les locaux dont il s’agit dans les presentes sont ceux 
occupes par ou pour le compte de 
Southam Inc. 

10006, 101' rue 
Edmonton (Alberta) 
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and elsewhere in Canada 

This authorization is not valid after May 31, 1982. 

Dated in Hull, in the Province of Quebec this 13th 
day of April 1982. 

Lawson A.W. Hunter 
Director of Investigation and Research 
Combines Investigation Act 

I hereby certify that the above exercise of powers is 
authorized pursuant to Section 10 of the Combines 
Investigation Act. 

Dated in Ottawa, in the Province of Ontario, this 16th 
day of April, 1982. 

Frank Roseman, Member, 

Restrictive Trade Practices Commission 

The authorization has a breathtaking sweep; it is 
tantamount to a licence to roam at large on the 
premises of Southam Inc. at the stated address 
“and elsewhere in Canada”. 

On April 20 the officers commenced the search. 
They said they wished to search every file of 
Southam Inc. at 10006 - 101 Street, Edmonton, 
except files in the news room but including all files 
of J. Patrick O’Callaghan, publisher of the 
Edmonton Journal. They declined to give the 
name of any person whose complaint had initiated 
the inquiry, or to say under which section of the 
Act the inquiry had been begun. They also 
declined to give more specific information as to the 
subject matter of the inquiry than that contained 
in the authorization to search. 

At noon of April 20, Southam Inc. served upon 
the officers of the Combines Investigation Branch 
a notice of motion for an interim injunction. The 
application was heard by Cavanagh J. who held 
that although Southam had raised a serious ques¬ 
tion as to whether the search was in violation of s. 
8 of the Charter, the balance of convenience mili¬ 
tated in favour of denying the interlocutory injunc¬ 
tion pending trial of the matter. At the hearing, 
the appellants maintained, unsuccessfully, that the 
Director of Investigation and Research, and his 
authorized representatives, acting pursuant to s. 10 
of the Act were a “federal board, commission or 
other tribunal” within s. 2 of the Federal Court 


et ailleurs au Canada 

Cette autorisation n’est pas valide apres le 31 mai 
1982. 

Date a Hull, dans la province de Quebec ce 13' jour 
d’avril 1982. 

Lawson A.W. Hunter 

Directeur des enquetes et recherches 
Loi relative aux enquetes sur les coalitions 

Je certifie que l’exercice des pouvoirs ci-dessus men- 
tionnes est autorise conformement a I’article 10 de la 
Loi relative aux enquetes sur les coalitions. 

Date a Ottawa, dans la province d'Ontario ce 16 c jour 
d’avril 1982. 

Frank Roseman, membre 

Commission sur les pratiques restrictives du com¬ 
merce 

L’autorisation a une portee renversante; elle equi- 
vaut a permettre de fouiller partout dans les 
locaux de Southam Inc. a l’adresse indiquee «et 
ailleurs au Canada®. 

Le 20 avril, les fonctionnaires ont commence a 
perquisitionner. Ils ont dit vouloir fouiller chaque 
dossier de Southam Inc. au 10006 de la 101 c rue, 
Edmonton, sauf les dossiers se trouvant dans la 
salle des nouvelles, mais y compris tous les dossiers 
de J. Patrick O’Callaghan, editeur de Y Edmonton 
Journal. Ils ont refuse de divulguer le nom des 
plaignants qui sont a l’origine de l’enquete ou 
d’indiquer en vertu de quel article de la Loi l’en¬ 
quete a ete ouverte. Ils ont egalement refuse de 
fournir, quant a l’objet de l’enquete, des renseigne- 
ments plus precis que ceux qui sont ccntenus dans 
l’autorisation de perquisitionner. 

Le 20 avril a midi, Southam Inc. a signifie aux 
fonctionnaires de la direction des enquetes sur les 
coalitions un avis de requete visant a obtenir une 
injonction provisoire. La requete a ete entendue 
par le juge Cavanagh qui a decide que meme si 
Southam avait souleve une question importante 
quant a savoir si la perquisition violait Part. 8 de la 
Charte, il etait preferable de rejeter 1’injonction 
interlocutoire en attendant l’instruction de l’af- 
faire. A l’audience, les appelants ont fait valoir 
sans succes que le directeur des enquetes et recher¬ 
ches et ses representants autorises constituent, 
lorsqu’ils agissent sous le regime de Part. 10 de la 
Loi, un «office, commission ou autre tribunal fede- 
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Act and that the Federal Court, not the provincial 
courts of Alberta, had jurisdiction. 

Southam appealed to the Alberta Court of 
Appeal. The appellants also appealed, from that 
part of the judgment which held that the Alberta 
Court of Queen’s Bench had jurisdiction. As an 
interim provision the Court of Appeal ordered that 
the documents taken from the premises of the 
Edmonton Journal be sealed pending resolution of 
the appeal. After hearing the parties, the Court 
held that the case was a proper one to have been 
treated at first instance as an application for sum¬ 
mary judgment on the issues of (1) whether the 
Alberta courts or the Federal Court had jurisdic¬ 
tion to make the orders requested and (2) whether 
s. 10 of the Act was in whole or in part inconsist¬ 
ent with the provisions of the Constitution. The 
Court therefore directed that the appeal itself be 
heard on this basis. At the subsequent hearing, the 
judgment of this Court in Attorney General of 
Canada v. Law Society of British Columbia, 
[1982] 2 S.C.R. 307, having by then been deliv¬ 
ered, the present appellants abandoned their chal¬ 
lenge to the jurisdiction of the Alberta courts and 
addressed their arguments solely to the substantive 
issue of the constitutionality of s. 10 of the Act. A 
unanimous five-judge panel of the Alberta Court 
of Appeal, speaking through Prowse J.A., held 
that s. 10(3) land; by implication s. 10(1), of the 
Act were inconsistent with the provisions of s. 8 of 
the Charter and therefore of no force or effect. It 
is from this ruling that the present appellants bring 
their appeal before this Court. 

II The Positions of the Parties 

A) The Respondent, Southam Inc. 

In alleging that subss. 10(1) and 10(3) of the 
Combines Investigation Act are inconsistent with 
the right to be secure against unreasonable search 
and seizure, Southam Inc. relies heavily on the 
historic protections afforded by common law and 
by statute as defining the correct standard of 
reasonableness for purposes of s. 8 of the Charter. 
This was essentially the approach taken by Prowse 
J.A. when he said: 


ral» au sens de Part. 2 de la Loi sur la Cow 
federate et que c’est la Cour federale qui a comp|- 
tence et non les cours provinciales de l’Alberta. | 

ra 

O 

Southam a interjete appel devant la Cour d’ag- 
pel de l’Alberta. Les appelants en ont egalement 
appele de la partie du jugement ou on conclut que 
la Cour du Banc de la Reine de l’Alberta a 
competence. A titre de mesure provisoire, la cour 
d’appel a ordonne que les documents saisis dans les 
locaux de VEdmonton Journal soient mis sous 
scelle jusqu’a ce que l’appel soit tranche. Apres 
avoir entendu les parties, la cour a conclu qu’il 
s’agissait la d’un cas qui pouvait de prime abord 
etre considere comme une requete visant a obtenir 
un jugement sommaire sur les questions de savoir 
(1) si les cours de l’Alberta ou la Cour federale ont 
competence pour rendre les ordonnances deman- 
dees et (2) si Part. 10 de la Loi est, en totalite ou 
en partie, incompatible avec les dispositions de la 
Constitution. La cour a done ordonne que l’appel 
lui-meme soit entendu en fonction de ces questions. 
A l’audience subsequente, cette Cour ayant dans 
l’intervalle rendu l’arret Procureur general du 
Canada c. Law Society of British Columbia, 
[1982] 2 R.C.S. 307, les appelants en Pespece ont 
cesse de contester la competence des cours de 
PAlberta et ont limite leurs arguments a la ques¬ 
tion de la constitutionnalite de Part. 10 de la Loi. 
Par la voix du juge Prowse, les cinq juges de la 
Cour d’appel de PAlberta ont conclu a l’unanimite 
que le par. 10(3) et, implicitement, le par. 10(1) de 
la Loi sont incompatibles avec les dispositions de 
Part. 8 de la Charte et qu’ils sont, par consequent, 
inoperants. C’est de cette decision que les appe¬ 
lants en Pespece font appel devant cette Cour. 

II La position des parties 

A) L’intimee Southam Inc. 

Dans son allegation que les par. 10(1) et 10(3) 
de la Loi relative aux enquetes sur les coalitions 
sont incompatibles avec le droit a la protection 
contre les fouilles, les perquisitions et les saisies 
abusives, Southam Inc. s’appuie fortement sur la 
protection offerte depuis longtemps par la common 
law et les textes de loi comme moyen de definir le 
critere exact du caractere raisonnable aux fins de 
Part. 8 de la Charte. C’est essentiellement le point 
de vue adopte par le juge Prowse lorsqu’il affirme: 
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The roots of the right to be so secure are embedded in 
the common law and the safeguards according that right 
are found in common law, in statutes subsequently 
enacted, and in decisions of the courts made as the 
society in which we live has evolved. The expression of 
the right in a constitutional document reminds us of 
those roots and the tradition associated with the right. 
One would be presumptuous to assume that we have 
attained the zenith of our development as a civilization 
and that the right accorded an individual is frozen for 
eternity. Section 8, however, requires us to be ever 
mindful of some of the criteria that have been applied in 
the past in securing the right. 

Applying this approach, Prowse J.A. conclud¬ 
ed—correctly in Southam Inc.’s submission—that, 
absent exceptional circumstances, the provisions of 
s. 443 of the Criminal Code, which extends to 
investigations of Criminal Code offences the pro¬ 
cedural safeguards the common law required for 
entries and searches for stolen goods, constitute 
the minimal prerequisites for reasonable searches 
and seizures in connection with the investigation of 
any criminal offence, including possible violations 
of the Combines Investigation Act. Prowse J.A. 
summarized these procedural safeguards in the 
following propositions: 


(a) the power to authorize a search and seizure is 
given to an impartial and independent person (at 
common law a justice) who is bound to act judicially 
in discharging that function, 

(b) that evidence must satisfy the justice that the 
person seeking the authority has reasonable ground to 
suspect that an offence had been committed, 

(c) that evidence must satisfy the justice that the 
person seeking the authority has reasonable grounds 
to believe, at common law, that stolen property may 
be on the premises or, under s. 443(1 )(b), that some¬ 
thing will afford evidence of an offence may be recov¬ 
ered, and 

(d) there must be evidence on oath before him. 

Southam Inc. contends that subss. 10(1) and 
10(3) fail to provide any of these safeguards. In its 
submission, the approval by a member of the 


[traduction] Le droit a la protection tire son ori- 
gine de la common law et les garanties de ce droit se 
trouvent dans la common law , dans les lois adoptees par 
la suite et dans les decisions que les cours ont rendues a 
mesure qu’evoluait notre societe. L’expression de ce 
droit dans un document constitutionnel nous rappelle 
cette origine et la tradition qui s’attachent a ce droit. 11 
serait presomptueux de croire que nous avons atteint 
l’apogee de notre evolution en tant que civilisation et que 
le droit accorde a une personne est immuable. Cepen- 
dant, l’article 8 nous oblige a toujours nous rappeler 
certains des criteres qui ont ete appliques dans le passe 
pour garantir ce droit. 

Appliquant ce point de vue, le juge Prowse a 
conclu—a bon droit selon Southam Inc.—qu’a 
moins de circonstances exceptionnelles les disposi¬ 
tions de l’art. 443 du Code criminel, qui etendent 
aux enquetes sur les infractions prevues au Code 
criminel les garanties en matiere de procedure que 
la common law exige quant aux fouilles et aux 
perquisitions visant des biens voles, constituent les 
conditions prealables minimales pour que des 
fouilles, des perquisitions et des saisies soient rai- 
sonnables dans le cas d’une enquete portant sur 
une infraction criminelle et notamment sur des 
violations possibles de la Loi relative aux enquetes 
sur les coalitions. Le juge Prowse a resume ainsi 
ces garanties en matiere de procedure: 

[traduction] a) le pouvoir d’autoriser une fouille, 
une perquisition et une saisie est attribue a une per¬ 
sonne impartiale et independante (un juge de paix en 
common law) qui, dans l’exercice de cette fonction, 
est tenue d'agir de fagon judiciaire, 

b) ces depositions doivent convaincre le juge de paix 
que la personne qui demande l’autorisation a des 
motifs raisonnables de soupgonner qu’une infraction a 
ete commise, 

c) ces depositions doivent convaincre le juge de paix 
que la personne qui demande l’autorisation a, suivant 
la common law , des motifs raisonnables de croire que 
des biens voles peuvent se trouver dans les lieux ou 
que, suivant Pal. 443(1 )b), il peut s’y trouver quelque 
chose qui fournira une preuve qu’une infraction a ete 
perpetree, et 

d) les depositions presentees au juge de paix doivent 
etre faites sous serment. 

Southam Inc. soutient que les par. 10(1) et 
10(3) n’offrent aucune de ces garanties. Selon elle, 
l’approbation par un membre de la CPRC de la 
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R.T.P.C. of the Director’s decision to authorize 
search and seizure is not approval by an independ¬ 
ent arbiter or neutral and impartial person. It 
argues further that subss. 10(1) and 10(3) do not 
require that the R.T.P.C. member be satisfied that 
the Director has reasonable grounds to suspect an 
offence has been committed or to believe there 
may be evidence at the place at which the Director 
wishes to search, nor does it require evidence 
under oath about these matters. In fact, Southam 
Inc. contends, as these subsections have been judi¬ 
cially interpreted in cases such as Petrofina 
Canada Ltd. v. Chairman, Restrictive Trade 
Practices Commission (No. 2), [1980] 2 F.C. 386, 
they prevent the R.T.P.C. member from ascertain¬ 
ing or passing judgment on anything except that 
there is, de facto , an inquiry in progress under the 
Act, an interpretation which, in Southam’s sub¬ 
mission, constitutes the R.T.P.C. member as 
merely a “rubber stamp” for the Director’s deci¬ 
sion to authorize a search. For all these reasons, 
Southam submits, giving effect to subss. 10(1) and 
10(3) could yield no other result than an unreason¬ 
able search and seizure. 


B) The Appellants 

The appellants take a different view. In their 
submission the constitutionality of s. 10 ought to 
be considered on the basis of whether its provisions 
could be applied consistently with the Charter. It 
is their contention that they can. In their view, 
approval by the R.T.P.C. member does constitute 
authorization by a neutral and impartial arbiter. 
They deny there is any reasonable apprehension of 
bias attaching to him or to his function in approv¬ 
ing the Director’s authorizations to enter and 
search premises. As to the further requirements 
cited by Prowse J.A. and amplified on by Southam 
Inc., the appellants implicitly deny that an easy 
parallel can be drawn between the offences set out 
in the Criminal Code and those created by the 
Combines Investigation Act so as to justify invok¬ 
ing the procedural safeguards in s. 443 as the 
proper standard of reasonableness for searches and 
seizures by the authorities in connection with these 
latter offences. In their submission combines 


decision du directeur d’autoriser une perquisition 
et une saisie n’est pas une approbation emanaft 
d'un arbitre independant ou d’une personne neut® 
et impartiale. Elle pretend en outre que les paf. 
10(1) et 10(3) n’exigent pas que le membre de fa 
CPRC soit convaincu que le directeur a des motifs 
raisonnables de soupfonner qu’une infraction a ete 
commise ou de croire qu’un element de preuve 
peut se trouver a l’endroit ou souhaite perquisition- 
ner le directeur, ni qu’il y ait des depositions sous 
serment concernant ces questions. En fait, Sou¬ 
tham Inc. pretend que ces paragraphes, qui ont ete 
interpretes dans des arrets tels que Petrofina 
Canada Ltd. c. Le president de la Commission sur 
les pratiques restrictives du commerce (N° 2), 
[1980] 2 C.F. 386, empechent le membre de la 
CPRC de tirer une conclusion ou de porter un 
jugement sur quoi que ce soit, si ce n’est qu’une 
enquete sous le regime de la Loi est recllement en 
cours, une interpretation qui, de l’avis de Southam, 
fait du membre de la CPRC un simple «mecanisme 
d’approbation» de la decision du directeur d’autori¬ 
ser une fouille ou une perquisition. Pour tous ces 
motifs, soutient Southam, l’application des par. 
10(1) et 10(3) ne peut mener qu’a une fouille, a 
une perquisition et a une saisie abusives. 

B) Les appelants 

Les appelants adoptent un point de vue diffe¬ 
rent. Selon eux, en examinant la constitutionnalite 
de Part. 10 il faut se demander si ses dispositions 
peuvent etre appliquees de manierc compatible 
avec la Charte. Ils pretendent que oui. A leur avis, 
l’approbation par un membre de la CPRC consti- 
tue effectivement une automation par un arbitre 
neutre et impartial. Ils soutiennent qu’il n’y a pas 
lieu de craindre que le membre en question fasse 
preuve de partialite en approuvant 1’autorisation 
du directeur de fouiller ou de perquisitionner dans 
un local. Quant aux autres exigences mentionnees 
par le juge Prowse et sur lesquelles Southam Inc. a 
mis 1’accent, les appelants nient implicitement 
qu’on puisse aisement etablir, entre les infractions 
enoncees au Code criminel et celles creees par la 
Loi relative aux enquetes sur les coalitions , un 
parallele qui permette de pretendre que les garan- 
ties en matiere de procedure qu’offre Part. 443 
constituent le critere applicable pour determiner si 
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offences require specialized techniques for their 
detection and suppression. They say that for such 
offences, as compared to most other criminal 
offences, there is inherently less basis for certainty 
and specificity, both as to the commission of an 
offence and as to the existence of specific physical 
evidence in relation to such offence. In this con J 
text, they contend, s. 10 does not authorize 
“unreasonable” search or seizure. Further, the 
appellants argue, the wording of s. 10 does not 
prevent the R.T.P.C. member in appropriate cases 
from requiring, for instance, evidence under oath 
before he approves the Director’s authorization. In 
any event, they maintain, it cannot be said that s. 
10 is incapable of being applied in a manner which 
does not offend the Constitution, and it ought not, 
therefore, to be struck down. At most it ought to 
be read down so as to include any necessary proce¬ 
dural safeguards. In support, they cite the decision 
of Van Camp J. in The Queen v. Metropolitan 
Toronto Pharmacists’ Association (unreported, 
Ont. H.C., May 4, 1983). 


Ill “Unreasonable” Search or Seizure 

At the outset it is important to note that the 
issue in this appeal concerns the constitutional 
validity of a statute authorizing a search and 
seizure. It does not concern the reasonableness or 
otherwise of the manner in which the appellants 
carried out their statutory authority. It is not the 
conduct of the appellants, but rather the legisla¬ 
tion under which they acted, to which attention 
must be directed. 

As is clear from the arguments of the parties as 
well as from the judgment of Prowse J.A., the crux 
of this case is the meaning to be given to the term 
“unreasonable” in the s. 8 guarantee of freedom 
from unreasonable search or seizure. The guaran¬ 
tee is vague and open. The American courts have 
had the advantage of a number of specific pre¬ 
requisites articulated in the Fourth Amendment to 
the United States Constitution, as well as a history 


les fouilles, les perquisitions et les saisies effectuees 
par les autorites relativement a ce dernier type 
d’infractions sont raisonnables. Selon eux, il faut 
avoir recours a des techniques specialises pour 
deceler et supprimer les infractions en matiere de 
coalitions. Ils affirment que, contrairement a la 
plupart des autres infractions criminelles, ces 
infractions comportent en soi moins de certitude et 
de specificite pour ce qui est de leur perpetration 
et de l’existence de preuves materielles precises les 
concernant. Dans ce contexte, ils pretendent que 
Part. 10 ne permet pas d’effectuer des fouilles, des 
perquisitions ou des saisies «abusives». Les appe- 
lants soutiennent en outre que la formulation de 
Part. 10 n’empeche pas le membre de la CPRC 
d’exiger dans les cas appropries, par exemple, une 
deposition sous serment avant d’approuver Pautori- 
sation du directeur. Quoi qu’il en soit selon eux, on 
ne peut pas dire que Part. 10 n’est pas susceptible 
d’etre applique d’une maniere compatible avec la 
Constitution et cet article ne devrait done pas etre 
radie. Tout au plus il devrait recevoir une interpre¬ 
tation attenuee de maniere a inclure toutes les 
garanties necessaires en matiere de procedure. A 
l’appui de cet argument, ils citent la decision du 
juge Van Camp dans l’affaire The Queen v. 
Metropolitan Toronto Pharmacists' Association 
(inedite, H. C. Ont., le 4 mai 1983). 

Ill Fouilles, perquisitions ou saisies «abusives» 

Il importe d’abord de souligner que la question 
en litige dans ce pourvoi concerne la constitution- 
nalite d’une loi autorisant des fouilles, des perqui¬ 
sitions et des saisies. Elle ne concerne pas le carac- 
tere raisonnable ou autre de la fa?on dont les 
appelants ont exerce les pouvoirs qui leur sont 
conferes par la loi. Il faut se pencher non pas sur la 
conduite des appelants mais plutot sur les textes de 
loi en vertu desquels ils ont agi. 

Il ressort clairement des arguments des parties 
et du jugement du juge Prowse que le point capital 
en l’espece est le sens qu’il faut donner au terme 
«abusives» que l’on trouve dans la formulation de 
la protection que garantit Part. 8 contre les fouil¬ 
les, les perquisitions ou les saisies abusives. La 
garantie offerte est vague et generate. Les tribu- 
naux americains ont beneficie d’un certain nombre 
de conditions prealables precises enoncees dans le 
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of colonial opposition to certain Crown investigato¬ 
ry practices from which to draw out the nature of 
the interests protected by that Amendment and the 
kinds of conduct it proscribes. There is none of this 
in s. 8. There is no specificity in the section beyond 
the bare guarantee of freedom from “unreason¬ 
able” search and seizure; nor is there any particu¬ 
lar historical, political or philosophic context cap¬ 
able of providing an obvious gloss on the meaning 
of the guarantee. 


It is clear that the the meaning of “unreason¬ 
able” cannot be determined by recourse to a dic¬ 
tionary, nor for that matter, by reference to the 
rules of statutory construction. The task of 
expounding a constitution is crucially different 
from that of construing a statute. A statute defines 
present rights and obligations. It is easily enacted 
and as easily repealed. A constitution, by contrast, 
is drafted with an eye to the future. Its function is 
to provide a continuing framework for the legiti¬ 
mate exercise of governmental power and, when 
joined by a Bill or a Charter of Rights , for the 
unremitting protection of individual rights and 
liberties. Once enacted, its provisions cannot easily 
be repealed or amended. It must, therefore, be 
capable of growth and development over time to 
meet new social, political and historical realities 
often unimagined by its framers. The judiciary is 
the guardian of the constitution and must, in 
interpreting its provisions, bear these consider¬ 
ations in mind. Professor Paul Freund expressed 
this idea aptly when he admonished the American 
courts “not to read the provisions of the Constitu¬ 
tion like a last will and testament lest it become 
one”. 

The need for a broad perspective in approaching 
constitutional documents is a familiar theme in 
Canadian constitutional jurisprudence. It is con¬ 
tained in Viscount Sankey’s classic formulation in 
Edwards v. Attorney-General for Canada , [1930] 
A.C. 124, at p. 136, cited and applied in countless 
Canadian cases: 


Quatrieme amendement de la Constitution des 
Etats-Unis, ainsi que de l’opposition des colonies t 
certaines pratiques de la Couronne en matier§ 
d’enquete, ce qui leur a permis d’identifier l| 
nature des droits proteges par cet amendement el 
le genre de conduite qu’il proscrit. On ne retrouve 
rien de cela a l’art. 8. Cet article n’offre rien de 
plus qu’une simple garantie de protection contre 
les fouilles, les perquisitions et les saisies «abusi- 
ves»; il n’y a non plus aucun contexte historique, 
politique ou philosophique susceptible de preciser 
le sens de cette garantie. 

II est clair qu’on ne peut pas determiner le sens 
du mot «abusives» au moyen d’un dictionnaire ou 
des regies d’interpretation des lois. L’interpretation 
d’une constitution est tout a fait differente de 
1’interpretation d’une loi. Une loi definit des droits 
et des obligations actuels. Elle peut etre facilement 
adoptee et aussi facilement abrogee. Par contre, 
une constitution est redigee en prevision de l’ave- 
nir. Elle vise a fournir un cadre permanent a 
l’exercice legitime de l’autorite gouvernementale 
et, lorsqu’on y joint une Declaration ou une Charte 
des droits, a la protection constante des droits et 
libertes individuels. Une fois adoptees, ses disposi¬ 
tions ne peuvent pas etre facilement abrogees ou 
modifiees. Elle doit par consequent etre susceptible 
d’evoluer avec le temps de maniere a rcpondre a de 
nouvelles realites sociales, politiques et historiques 
que souvent ses auteurs n’ont pas envisagees. Les 
tribunaux sont les gardiens de la constitution et ils 
doivent tenir compte de ces facteurs lorsqu’ils 
interpretent ses dispositions. Le professeur Paul 
Freund a bien exprime cette idee lorsqu’il a averti 
les tribunaux americains [traduction] «de ne 
pas interpreter les dispositions de la Constitution 
comme un testament de peur qu’elle ne le 
devienne». 

La necessite d’aborder dans une perspective 
d’ensemble les documents constitutionnels est un 
theme bien connu en droit constitutionnel cana- 
dien. Ce point de vue se retrouve dans la formula¬ 
tion classique du vicomte Sankey dans l’arret 
Edwards v. Attorney-General for Canada, [1930] 
A.C. 124, a la p. 136, laquelle a ete citee et 
appliquee dans d’innombrables decisions canadien- 
nes: 
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The British North America Act planted in Canada a 
living tree capable of growth and expansion within its 
natural limits. The object of the Act was to grant a 
Constitution to Canada .... Their Lordships do not 
conceive it to be the duty of this Board—it is certainly 
not their desire—to cut down the provisions of the Act 
by a narrow and technical construction, but rather to 
give it a large and liberal interpretation. 


More recently, in Minister of Home Affairs v. 
Fisher , [1980] A.C. 319, dealing with the Ber¬ 
mudian Constitution, Lord Wilberforce reiterated 
at p. 328 that a constitution is a document “sui 
generis, calling for principles of interpretation of 
its own, suitable to its character”, and that as 
such, a constitution incorporating a Bill of Rights 
calls for: 

... a generous interpretation avoiding what has been 
called “the austerity of tabulated legalism,” suitable to 
give individuals the full measure of the fundamental 
rights and freedoms referred to. 

Such a broad, purposive analysis, which interprets 
specific provisions of a constitutional document in 
the light of its larger objects is also consonant with 
the classical principles of American constitutional 
construction enunciated by Chief Justice Marshall 
in M'Culloch v. Maryland , 17 U.S. (4 Wheat.) 
316 (1819). It is, as well, the approach I intend to 
take in the present case. 


I begin with the obvious. The Canadian Charter 
of Rights and Freedoms is a purposive document. 
Its purpose is to guarantee and to protect, within 
the limits of reason, the enjoyment of the rights 
and freedoms it enshrines. It is intended to con¬ 
strain governmental action inconsistent with those 
rights and freedoms; it is not in itself an authoriza¬ 
tion for governmental action. In the present case 
this means, as Prowse J.A. pointed out, that in 
guaranteeing the right to be secure from unreason¬ 
able searches and seizures, s. 8 acts as a limitation 
on whatever powers of search and seizure the 
federal or provincial governments already and 
otherwise possess. It does not in itself confer any 
powers, even of “reasonable” search and seizure, 


[traduction] L’Acte de 1’Amerique du Nord bri- 
tannique a plante au Canada un arbre susceptible de 
croitre et de se developper a Pinterieur de ses limites 
naturelles. L’Acte avait pour objet de donner une Cons¬ 
titution au Canada ... Leurs Seigneuries croient non 
pas que cette chambre a le devoir—ce n’est certaine- 
ment pas la leur volonte—de restreindre la portee des 
dispositions de l’Acte par une interpretation etroite et 
litterale, mais plutot qu’il lui incombe de lui donner une 
interpretation large et liberale. 

Recemment, dans l’arret Minister of Home 
Affairs v. Fisher , [1980] A.C. 319, portant sur la 
Constitution des Bermudes, lord Wilberforce a 
reaffirme a la p. 328 qu’une constitution est un 
document [traduction] «d’une espece particu- 
liere qui requiert des regies d’interpretation qui lui 
sont propres, qui conviennent a sa natures, et que 
comme telle, une constitution qui contient une 
Declaration des droits exige: 

[traduction] .. . une interpretation liberale afin d’evi- 
ter ce qu’on a appele «l’austerite du juridisme tabulaire» 
et de permettre aux particuliers de beneficier pleinement 
des droits et libertes fondamentaux mentionnes. 

Cette analyse generale qui consiste a examiner le 
but vise et a interpreter les dispositions particulie- 
res d’un document constitutionnel en fonction de 
ses objectifs plus larges est egalement compatible 
avec les regies classiques d’interpretation de la 
Constitution americaine enoncees par le juge en 
chef Marshall dans l’arret M'Culloch v. Mary¬ 
land, 17 U.S. (4 Wheat.) 316 (1819). C’est egale¬ 
ment le point de vue que j’entends adopter en 
Pespece. 

Je commence par ce qui est evident. La Charte 
canadienne des droits et libertes est un document 
qui vise un but. Ce but est de garantir et de 
proteger, dans des limites raisonnables, la jouis- 
sance des droits et libertes qu’elle enchasse. Elle 
vise a empecher le gouvernement d’agir a l’encon- 
tre de ces droits et libertes; elle n’autorise pas en 
soi le gouvernement a agir. En Pespece, cela signi- 
fie, comme Pa fait remarquer le juge Prowse de la 
Cour d’appel, qu’en garantissant le droit a la 
protection contre les fouilles, les perquisitions et 
les saisies abusives, Part. 8 a pour effet de limiter 
les pouvoirs quelconques de fouille, de perquisition 
et de saisie que possedent deja par ailleurs le 
gouvernement federal ou les gouvernements pro- 
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on these governments. This leads, in my view, to 
the further conclusion that an assessment of the 
constitutionality of a search and seizure, or of a 
statute authorizing a search or seizure, must focus 
on its “reasonable” or “unreasonable” impact on 
the subject of the search or the seizure, and not 
simply on its rationality in furthering some valid 
government objective. 


Since the proper approach to the interpretation 
of the Charter of Rights and Freedoms is a purpo¬ 
sive one, before it is possible to assess the reason¬ 
ableness or unreasonableness of the impact of a 
search or of a statute authorizing a search, it is 
first necessary to specify the purpose underlying 
s. 8: in other words, to delineate the nature of the 
interests it is meant to protect. 


Historically, the common law protections with 
regard to governmental searches and seizures were 
based on the right to enjoy property and were 
linked to the law of trespass. It was on this basis 
that in the great case of Entick v. Carrington 
(1765), 19 St. Tr. 1029, 1 Wils. K.B. 275, the 
Court refused to countenance a search purportedly 
authorized by the executive, to discover evidence 
that might link the plaintiff to certain seditious 
libels. Lord Camden prefaced his discussion of the 
rights in question by saying, at p. 1066 [19 St. Tr. 
1029]: 


The great end, for which men entered into society, 
was to preserve their property. That right is preserved 
sacred and incommunicable in all instances, where it has 
not been taken away or abridged by some public law for 
the good of the whole. 

The defendants argued that their oaths as King’s 
messengers required them to conduct the search in 
question and ought to prevail over the plaintiffs 
property rights. Lord Camden rejected this conten¬ 
tion, at p. 291 [1 Wils. K.B. 275]: 


vinciaux. II ne confere en soi aucun pouvoir a cqp 
gouvernements, pas meme celui d’effectuer des 
fouilles, des perquisitions et des saisies «raisonna? 
bles». A mon avis, cela nous amene a conduit 
egalement que la constitutionnalite d’une fouilli, 
d’une perquisition et d’une saisie ou d’une loi 
autorisant une fouille, une perquisition ou une 
saisie doit etre appreciee en fonction surtout de 
l’effet «raisonnable» ou «abusif» sur l’objet de la 
fouille, de la perquisition ou de la saisie et non 
simplement en fonction de sa rationale dans la 
poursuite de quelque objectif gouvememental 
valable. 

Puisque la fa$on appropriee d’aborder [’interpre¬ 
tation de la Charte canadienne des droits et liber- 
tes est de considerer le but qu’elle vise, il est 
d’abord necessaire de preciser le but fondamental 
de l’art. 8 pour pouvoir evaluer le caractere raison- 
nable ou abusif de l’effet d’une fouille ou d’une 
perquisition ou d’une loi autorisant une fouille ou 
une perquisition: en d’autres termes, il faut 
d’abord delimiter la nature des droits qu’il vise a 
proteger. 

Historiquement, la protection qu’offre la 
common law contre les fouilles, les perquisitions et 
les saisies effectuees par le gouvernement se fonde 
sur le droit de toute personne a la jouissance de ses 
biens et elle est liee au droit applicable en matiere 
d’intrusion. C’est a partir de cela que, dans l’arret 
celebre Entick v. Carrington (1765), 19 St. Tr. 
1029, 1 Wils. K. B. 275, la cour a refuse d’approu- 
ver une perquisition apparemment autorisee par le 
pouvoir executif en vue de chercher des elements 
de preuve qui auraient pu relier le demandeur a 
certains libelles seditieux. Avant d’examiner les 
droits en question, lord Camden affirme, a la p. 
1066 [19 St. Tr. 1029]: 

[traduction] Les hommes ont forme une societe 
dans le but ultime de proteger leurs biens. Ce droit est 
protege, sacre et inalienable dans tous les cas ou il n’a 
ete ni supprime ni limite par une loi publique pour le 
bien de la collectivite. 

Les defendeurs ont fait valoir que le serment qu’ils 
avaient prete a titre de messagers du Roi les 
obligeaient a effectuer la perquisition en question 
et que cette obligation primait le droit de propriete 
du demandeur. Lord Camden a rejete cet argu¬ 
ment en affirmant, a la p. 291 [1 Wils. K. B. 275]: 
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... our law holds the property of every man so sacred, 
that no man can set his foot upon his neighbour’s close 
without his leave: if he does he is a trespasser, though he 
does no damage at all; if he will tread upon his neigh¬ 
bour’s ground, he must justify it by law. 

Lord Camden could find no exception from this 
principle for the benefit of King’s messengers. He 
held that neither the instrusions nor the purported 
authorizations were supportable on the basis of the 
existing law. That law would only have coun¬ 
tenanced such an entry if the search were for 
stolen goods and if authorized by a justice on the 
basis of evidence upon oath that there was “strong 
cause” to believe the goods were concealed in the 
place sought to be searched. In view of the lack of 
proper legal authorization for the governmental 
intrusion, the plaintiff was protected from the 
intended search and seizure by the ordinary law of 
trespass. 


In my view the interests protected by s. 8 are of 
a wider ambit than those enunciated in Entick v. 
Carrington. Section 8 is an entrenched constitu¬ 
tional provision. It is not therefore vulnerable to 
encroachment by legislative enactments in the 
same way as common law protections. There is, 
further, nothing in the language of the section to 
restrict it to the protection of property or to associ¬ 
ate it with the law of trespass. It guarantees a 
broad and general right to be secure from unrea¬ 
sonable search and seizure. 

The Fourth Amendment of the United States 
Constitution, also guarantees a broad right. It 
provides: 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, support¬ 
ed by Oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be 
seized. 

Construing this provision in Katz v. United States, 
389 U.S. 347 (1967), Stewart J. delivering the 


[traduction] ... notre droit considere que la pro- 
priete de chacun est a ce point inviolable que nul ne peut 
mettre le pied sur la cloture de son voisin sans sa 
permission; s’il le fait, il devient un intrus meme s’il ne 
cause aucun dommage; s’il pose les pieds sur le terrain 
de son voisin, il doit en repondre devant la loi. 

Lord Camden n’a pu trouver aucune exception a 
ce principc qui aurait joue en faveur des messagers 
du Roi. Il a conclu que ni les intrusions ni les 
pretendues autorisations n’etaient justifiables 
compte tenu du droit alors en vigueur. Ce droit 
n’aurait permis une telle entree que si la perquisi¬ 
tion avait eu pour but de chercher des biens voles 
et que si elle avait ete autorisee par un juge de paix 
sur la foi d’une deposition faite sous serment por- 
tant qu’il y avait une «raison serieuse» de croire 
que les biens etaient caches a l’endroit de la per¬ 
quisition. Vu l’absence de dispositions legales 
appropriees autorisant l’intrusion gouvernemen- 
tale, le demandeur etait protege contre la perquisi¬ 
tion et la saisie qu’on se proposait d’effectuer par 
les regies de droit ordinairement applicables en 
matiere d’intrusion. 

A mon avis, les droits proteges par l’art. 8 ont 
une portee plus large que ceux qui sont enonces 
dans l’arret Entick v. Carrington. L’article 8 est 
une disposition constitutionnelle enchassee. Les 
textes legislates ne peuvent done pas empieter sur 
cet article de la meme fagon que sur la protection 
offerte par la common law. En outre, le texte de 
Particle ne le limite aucunement a la protection 
des biens ni ne l’associe au droit applicable en 
matiere d’intrusion. Il garantit un droit general a 
la protection contre les fouilles, les perquisitions et 
les saisies abusives. 

Le Quatrieme amendement de la Constitution 
des Etats-Unis garantit egalement un droit gene¬ 
ral. Il prevoit: 

[traduction] Le droit des citoyens d’etre garantis 
dans leurs personnes, domiciles, papiers et effets, contre 
des perquisitions et saisies abusives ne sera pas viole, et 
aucun mandat ne sera delivre, si ce n’est pour un motif 
plausible, soutenu par serment ou affirmation, ni sans 
qu’il decrive avec precision le lieu a fouiller et les 
personnes ou choses a saisir. 

Interpretant cette disposition dans l’arret Katz v. 
United States, 389 U.S. 347 (1967), le juge 
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majority opinion of the United States Supreme 
Court declared at p. 351 that “the Fourth Amend¬ 
ment protects people, not places”. Justice Stewart 
rejected any necessary connection between that 
Amendment and the notion of trespass. With 
respect, 1 believe this approach is equally appropri¬ 
ate in construing the protections in s. 8 of the 
Charter of Rights and Freedoms. 

In Katz, Stewart J. discussed the notion of a 
right to privacy, which he described at p. 350 as 
“his right to be let alone by other people”. 
Although Stewart J. was careful not to identify the 
Fourth Amendment exclusively with the protection 
of this right, nor to see the Amendment as the only 
provision in the Bill of Rights relevant to its 
interpretation, it is clear that this notion played a 
prominent role in his construction of the nature 
and the limits of the American constitutional pro¬ 
tection against unreasonable search and seizure. In 
the Alberta Court of Appeal, Prowse J. A. took a 
similar approach to s. 8, which he described as 
dealing “with one aspect of what has been referred 
to as the right of privacy, which is the right to be 
secure against encroachment upon the citizens’ 
reasonable expectation of privacy in a free and 
democratic society”. 


Like the Supreme Court of the United States, I 
would be wary of foreclosing the possibility that 
the right to be secure against unreasonable search 
and seizure might protect interests beyond the 
right of privacy, but for purposes of the present 
appeal I am satisfied that its protections go at least 
that far. The guarantee of security from unreason¬ 
able search and seizure only protects a reasonable 
expectation. This limitation on the right guaran¬ 
teed by s. 8, whether it is expressed negatively as 
freedom from “unreasonable” search and seizure, 
or positively as an entitlement to a “reasonable” 
expectation of privacy, indicates that an assess¬ 
ment must be made as to whether in a particular 
situation the public’s interest in being left alone by 
government must give way to the government’s 
interest in intruding on the individual’s privacy in 


Stewart qui a prononce le jugement de la Coyr 
supreme des Etats-Unis a la majorite declare, a|a 
p. 351, que [traduction] «le Quatrieme amend¬ 
ment protege les personnes et non les lieux». ILa 
rejete tout lien necessaire entre cet amendement %t 
le concept d’intrusion. Avec egards, j’estime que ce 
point de vue est egalement applicable a [’interpre¬ 
tation de la protection offerte par l’art. 8 de la 
Charte des droits et libertes. 

Dans l’arret Katz, le juge Stewart a analyse la 
notion de droit a la vie privee qu’il decrit, a la p. 
350, comme [traduction] «son droit de ne pas 
etre importune par autrui». Meme si le juge 
Stewart a pris soin de ne pas assimiler le Qua¬ 
trieme amendement exclusivement a la protection 
de ce droit, ni de considerer cet amendement 
comme l’unique disposition de la Declaration des 
droits applicable a son interpretation, il est clair 
que cette notion a joue un role important dans son 
interpretation de la nature et des limites de la 
protection offerte par la Constitution americaine 
contre les fouilles, les perquisitions et les saisies 
abusives. Le juge Prowse de la Cour d’appel de 
PAlberta a adopte un point de vue semblable 
concernant Part. 8 qui, selon lui, porte [traduc¬ 
tion] «sur un aspect de ce qu’on a appele le droit 
a la vie privee, c’est-a-dire le droit d’etre protege 
contre les atteintes aux expectatives raisonnables 
des citoyens en matiere de vie privee, dans une 
societe libre et democratique». 

A l’instar de la Cour supreme des Etats-Unis, 
j’hesiterais a exclure la possibility que le droit a la 
protection contre les fouilles, les perquisitions et 
les saisies abusives protege d’autres droits que le 
droit a la vie privee mais, pour les fins du present 
pourvoi, je suis convaincu que la protection qu’il 
offre est au moins aussi etendue. La garantie de 
protection contre les fouilles, les perquisitions et 
les saisies abusives ne vise qu’une attente raisonna- 
ble . Cette limitation du droit garanti par Part. 8, 
qu’elle soit exprimee sous la forme negative, 
c’est-a-dire comme une protection contre les fouil¬ 
les, les perquisitions et les saisies «abusives», ou 
sous la forme positive comme le droit de s’attendre 
«raisonnablement» a la protection de la vie privee, 
indique qu’il faut apprecier si, dans une situation 
donnee, le droit du public de ne pas etre importune 
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order to advance its goals, notably those of law 
enforcement. 


The question that remains, and the one upon 
which the present appeal hinges, is how this assess¬ 
ment is to be made. When is it to be made, by 
whom and on what basis? Here again, I think the 
proper approach is a purposive one. 

A) When is the Balance of Interests to be 
Assessed? 

If the issue to be resolved in assessing the consti¬ 
tutionality of searches under s. 10 were in fact the 
governmental interest in carrying out a given 
search outweighed that of the individual in resist¬ 
ing the governmental intrusion upon his privacy, 
then it would be appropriate to determine the 
balance of the competing interests after the search 
had been conducted. Such a post facto analysis 
would, however, be seriously at odds with the 
purpose of s. 8. That purpose is, as I have said, to 
protect individuals from unjustified state intru¬ 
sions upon their privacy. That purpose requires a 
means of preventing unjustified searches before 
they happen, not simply of determining, after the 
fact, whether they ought to have occurred in the 
first place. This, in my view, can only be accom¬ 
plished by a system of prior authorization , not one 
of subsequent validation. 


A requirement of prior authorization, usually in 
the form of a valid warrant, has been a consistent 
prerequisite for a valid search and seizure both at 
common law and under most statutes. Such a 
requirement puts the onus on the state to demon¬ 
strate the superiority of its interest to that of the 
individual. As such it accords with the apparent 
intention of the Charter to prefer, where feasible, 
the right of the individual to be free from state 
interference to the interests of the state in advanc¬ 
ing its purposes through such interference. 


par le gouvemement doit ceder le pas au droit du 
gouvernement de s’immiscer dans la vie privee des 
particuliers afin de realiser ses fins et, notamment, 
d’assurer l’application de la loi. 

La question qui reste a trancher et dont depend 
Tissue du present pourvoi est de savoir comment 
cette appreciation doit etre faite. Quand doit-elle 
etre faite, par qui et en fonction de quoi? Une fois 
de plus, je crois qu’il convient d’examiner le but 
vise. 

A) Quand faut-il apprecier la preponderance des 
droits? 

Si la question a resoudre en appreciant la consti- 
tutionnalite des fouilles et des perquisitions effec- 
tuees en vertu de Tart. 10 etait de savoir si en fait 
le droit du gouvernement d’effectuer une fouille ou 
une perquisition donnee 1’emporte sur celui d’un 
particulier de resister a Tintrusion du gouverne¬ 
ment dans sa vie privee, il y aurait alors lieu de 
determiner la preponderance des droits en concur¬ 
rence apres que la perquisition a ete effectuee. 
Cependant, une telle analyse apres le fait entrerait 
serieusement en conflit avec le but de Tart. 8. 
Comme je Tai deja dit, cet article a pour but de 
proteger les particuliers contre les intrusions injus- 
tifiees de TEtat dans leur vie privee. Ce but 
requiert un moyen de prevenir les fouilles et les 
perquisitions injustifiees avant qu’elles ne se pro- 
duisent et non simplement un moyen de determi¬ 
ner, apres le fait, si au depart elles devaient etre 
effectuees. Cela ne peut se faire, a mon avis, que 
par un systeme d’autorisation prealable et non de 
validation subsequente. 

L’exigence d’une autorisation prealable, qui 
prend habituellement la forme d’un mandat valide, 
a toujours ete la condition prealable d’une fouille, 
d’une perquisition et d’une saisie valides sous le 
regime de la common law et de la plupart des lois. 
Une telle exigence impose a TEtat Tobligation de 
demontrer la superiorite de son droit par rapport a 
celui du particulier. Comme telle, elle est con- 
forme a Tesprit apparent de la Charte qui est de 
preferer, lorsque cela est possible, le droit des 
particuliers de ne pas subir Tingerence de TEtat au 
droit de ce dernier de poursuivre ses fins par une 
telle ingerence. 
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1 recognize that it may not be reasonable in 
every instance to insist on prior authorization in 
order to validate governmental intrusions upon 
individuals’ expectations of privacy. Nevertheless, 
where it is feasible to obtain prior authorization, I 
would hold that such authorization is a precondi¬ 
tion for a valid search and seizure. 

Here also, the decision in Katz, supra, is rele¬ 
vant. In United States v. Rabinowitz, 339 U.S. 56 
(1950), the Supreme Court of the United States 
had held that a search without warrant was not 
ipso facto unreasonable. Seventeen years later, 
however, in Katz, Stewart J. concluded that a 
warrantless search was prima facie “unreason¬ 
able” under the Fourth Amendment. The terms of 
the Fourth Amendment are not identical to those 
of s. 8 and American decisions can be transplanted 
to the Canadian context only with the greatest 
caution. Nevertheless, I would in the present 
instance respectfully adopt Stewart J.’s formula¬ 
tion as equally applicable to the concept of “unrea¬ 
sonableness” under s. 8, and would require the 
party seeking to justify a warrantless search to 
rebut this presumption of unreasonableness. 

In the present case the appellants make no 
argument that it is unfeasible or unnecessary to 
obtain prior authorization for the searches contem¬ 
plated by the Combines Investigation Act and, in 
my view, no such argument could be made. I 
would therefore conclude that in the absence of a 
valid procedure for prior authorization searches 
conducted under the Act would be unreasonable. 
In the event, s. 10(3) does purport to establish a 
requirement for prior authorization, specifying, as 
it does, that searches and seizures conducted under 
s. 10(1) must be authorized by a member of the 
R.T.P.C. The question then becomes whether s. 
10(3) provides for an acceptable prior authoriza¬ 
tion procedure. 

B) Who Must Grant the Authorization? 

The purpose of a requirement of prior authori¬ 
zation is to provide an opportunity, before the 
event, for the conflicting interests of the state and 
the individual to be assessed, so that the individu- 


Je reconnais qu’il n’est peut-etre pas raisonnabje 
dans tous les cas d’insister sur l’autorisation pre|- 
lable aux fins de valider des atteintes du gouvern|- 
ment aux expectatives des particuliers en matiere 
de vie privee. Neanmoins, je suis d’avis de conclude 
qu’une telle autorisation, lorsqu’clle peut etre obte- 
nue, est une condition prealable de la validite 
d’une fouille, d’une perquisition et d’une saisie. 

Ici encore, l’arret Katz, precite, est pertinent. 
Dans 1’arret United States v. Rabinowitz, 339 U.S. 
56 (1950), la Cour supreme des Etats-Unis avait 
juge qu’unc perquisition sans mandat n’etait pas 
ipso facto abusive. Mais dix-sept ans plus tard, le 
juge Stewart a conclu dans l’arret Katz qu’une 
perquisition sans mandat etait a premiere vue 
«abusive» en vertu du Quatrieme amendement. Les 
termes de ce Quatrieme amendement different de 
ceux de l’art. 8 et on ne peut transposer les deci¬ 
sions americaines dans le contexte canadien qu’a- 
vec enormement de prudence. Avec egards, nean¬ 
moins, je suis d’avis d’adopter en l’espece la 
formulation du juge Stewart qui s’applique pareil- 
lement au concept du «caractere abusif» que Ton 
trouve a l’art. 8, et j’estime que la partie qui veut 
justifier une perquisition sans mandat doit rcfutcr 
cette presomption du caractere abusif. 

En l’espece, les appclants ne pretendent pas qu’il 
est impossible ou inutile d’obtenir une autorisation 
avant d’effectuer les fouilles ou les perquisitions 
envisagees par la Loi relative aux enquetes sur les 
coalitions et, a mon avis, un tel argument ne 
tiendrait pas. Je conclus par consequent qu’en 
l’absence d’un processus valide d’autorisation prea¬ 
lable les perquisitions effectuees en vertu de la Loi 
sont abusives. En realite, le par. 10(3) vise a 
etablir l’exigence d’une autorisation prealable en 
precisant que les fouilles, les perquisitions et les 
saisies effectuees en vertu du par. 10(1) doivent 
etre autorisees par un membre de la CPRC. II 
s’agit alors de savoir si le par. 10(3) prevoit un 
processus d’autorisation prealable acceptable. 

B) Qui doit accorder l’autorisation? 

L’exigence d’une autorisation prealable vise a 
donner l’occasion, avant le fait, d’apprecier les 
droits opposes de l’Etat et du particulier, de sorte 
qu’on ne puisse porter atteinte au droit du particu- 
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al’s right to privacy will be breached only where 
the appropriate standard has been met, and the 
interests of the state are thus demonstrably supe¬ 
rior. For such an authorization procedure to be 
meaningful it is necessary for the person authoriz¬ 
ing the search to be able to assess the evidence as 
to whether that standard has been met, in an 
entirely neutral and impartial manner. At common 
law the power to issue a search warrant was 
reserved for a justice. In the recent English case of 
Inland Revenue Commissioners v. Rossminster 
Ltd., [1980] 1 All E.R. 80, Viscount Dilhorne 
suggested at p. 87 that the power to authorize 
administrative searches and seizures be given to “a 
more senior judge”. While it may be wise, in view 
of the sensitivity of the task, to assign the decision 
whether an authorization should be issued to a 
judicial officer, I agree with Prowse J.A. that this 
is not a necessary precondition for safeguarding 
the right enshrined in s. 8. The person performing 
this function need not be a judge, but he must at a 
minimum be capable of acting judicially. 


In Minister of National Revenue v. Coopers and 
Lybrand , [1979] 1 S.C.R. 495, this Court had 
occasion to discuss the difference between an 
administrative and a judicial function in the 
authorization of a search and seizure. The Income 
Tax Act, 1970-71-72 (Can.), c. 63, as amended, 
confers upon the Minister a number of powers 
including, in s. 231(4), the power under certain 
conditions to authorize the entry and search of 
buildings. At p. 507 the Court described the Min¬ 
ister’s powers as “fundamentally administrative”, 
going on to explain: 


The power he exercises under s. 231(4) is properly 
characterized as investigatory, rather than adjudicatory. 
He will collect material and advice from many sources. 
In deciding whether to exercise the right ... [to author¬ 
ize entry and search], he will be governed by many 
considerations, dominant among which is the public 
interest and his duty as an executive officer of the 
government to administer the Act to the best of his 
ability. The decision to seek authority to enter and 


Her a la vie privee que si Ton a satisfait au critere 
approprie, et si la superiorite des interets de l’Etat 
peut etre demontree. Pour qu’un tel processus 
d’autorisation ait un sens, il faut que la personne 
qui autorise la fouille ou la perquisition soit en 
mesure d’apprccier, d’une maniere tout a fait 
neutre et impartiale, la preuve offerte quant a la 
question de savoir si on a satisfait a ce critere. En 
common law, le pouvoir de decerner un mandat de 
perquisition etait reserve a un juge de paix. Dans 
l’arret anglais recent Inland Revenue Commissio¬ 
ners v. Rossminster Ltd., [1980] 1 All E.R. 80, le 
vicomte Dilhorne laisse entendre, a la p. 87, que le 
pouvoir d’autoriser des fouilles, des perquisitions et 
des saisies administratives doit etre confie a [tra¬ 
duction] «un juge experimenter Bien qu’il puisse 
etre sage, vu la nature delicate de cette tache, de 
confier a un fonctionnaire judiciaire la decision 
d’accorder une autorisation, je suis d’accord avec 
le juge Prowse pour dire qu’il ne s’agit pas d’une 
condition prealable necessaire pour sauvegarder le 
droit enchasse a l’art. 8. II n’est pas necessaire que 
la personne qui exerce cette fonction soit un juge, 
mais elle doit au moins etre en mesure d’agir de 
fa?on judiciaire. 

Dans 1’arret Ministre du Revenu national c. 
Coopers and Lybrand, [1979] 1 R.C.S. 495, cette 
Cour a eu l’occasion d’analyser la difference entre 
une fonction administrative et une fonction judi¬ 
ciaire dans l’autorisation d’une perquisition et 
d’une saisie. La Loi de I’impot sur le revenu, 
1970-71-72 (Can.), chap. 63 et ses modifications, 
confere au Ministre un certain nombre de pou- 
voirs, notamment celui prevu au par. 231(4) de 
donner, a certaines conditions, l’autorisation d’en- 
trer et de perquisitionner dans des batiments. A la 
p. 507 la Cour a decrit les pouvoirs du Ministre 
comme etant «fondamentalement de nature admi- 
nistrative», puis elle ajoute: 

On peut qualifier a bon droit le pouvoir qu’il exerce en 
vertu du par. 231(4) de pouvoir d’enquete plutot que de 
decision. II recueille des documents et des informations 
de multiples sources. Sa decision d’exercer le droit . .. 
[d’autoriser 1’entree et la perquisition] sera influencee 
par bien des considerations dont les principales sont 
l’interet public et son devoir d’agent du pouvoir executif 
d’appliquer la Loi de son mieux. La decision de chercher 
a obtenir l’autorisation de perquisitionner sera comman- 
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search will be guided by public policy and expediency, 
having regard to all the circumstances. 

The Court contrasted these powers with the judi¬ 
cial powers which s. 231(4) conferred on a judge 
of the superior or county court to approve the 
Minister’s authorization. 

Under the scheme envisaged by s. 10 of the 
Combines Investigation Act it is clear that the 
Director exercises administrative powers analogous 
to those of the Minister under s. 231(4) of the 
Income Tax Act. They too are investigatory rather 
than adjudicatory, with his decision to seek 
approval for an authorization to enter and search 
premises equally guided by considerations of 
expediency and public policy. But what of the 
member of the R.T.P.C. whom s. 10(3) empowers 
to approve the Director’s authorization? Is his 
function investigatory or adjudicatory? In the 
Alberta Court of Appeal Prowse J.A. carefully 
reviewed the respective powers of the Director and 
the Commission and concluded that the Act was 
not entirely successful in separating the role of the 
Director as investigator and prosecutor from that 
of the Commission as adjudicator. In his view 
circumstances may arise under the Act where “the 
Director is acting as investigator and prosecutor 
and the Commission is acting as investigator and 
judge with respect to breaches of the Act”. South- 
am Inc. summarizes and enlarges upon Prowse 
J.A.’s analysis, producing the following list of 
investigatory functions bestowed upon the Com¬ 
mission or one of its members by the Act: 


(i) the power in s. 47 to instruct the Director to 
commence a s. 8 inquiry; 

(ii) the power to cause evidence to be gathered 
pursuant to ss. 9, 10, 12 and 17; 

(iii) the power to issue a s. 17 order; 

(iv) the power under ss. 17, 22(2)(6) to seek 
further or better evidence after the Commission 
has commenced a hearing; 


dee par l’interet public et l’opportunite, compte tenu 
toutes les circonstances. 

co 

□ 

(O 

La Cour a compare ces pouvoirs avec le pouvoiT 
d’approuver l’autorisation du Ministre que le par. 
231(4) confere au juge d’une cour superieure ou 
d’une cour de comte. 

II ressort clairement de l’economie de l’art. 10 
de la Loi relative aux enquetes sur les coalitions 
que le directeur exerce des pouvoirs administratifs 
analogues a ceux que le par. 231(4) de la Loi de 
I’impot sur le revenu confere au Ministre. II s’agit 
egalement de pouvoirs d’enquete plutot que de 
decision, sa decision de demander l’approbation 
d’une autorisation d’entrer et de perquisitionner 
dans des lieux etant egalement dictee par des 
motifs de convenance et d’interet public. Mais 
qu’en est-il du membre de la CPRC qui est habi- 
lite par le par. 10(3) a approuver l’autorisation du 
directeur? Exerce-t-il un pouvoir d’enquete ou de 
decision? Le juge Prowse de la Cour d’appel de 
l’Alberta a soigneusement examine les pouvoirs 
respectifs du directeur et de la Commission et il a 
conclu que la Loi n’a pas tout a fait reussi a 
separer le role du directeur en tant qu’enqueteur et 
poursuivant de celui de la Commission en tant que 
juge. A son avis, il peut se presenter des circons¬ 
tances sous le regime de la Loi ou [traduction] 
«le directeur agit en qualite d’enqueteur et de 
poursuivant et [ou] la Commission agit en qualite 
d’enqueteur et de juge relativement a des infrac¬ 
tions a la Loi». Southam Inc. a resume et traite 
longuement I’analyse du juge Prowse et elle a 
produit la liste suivante des pouvoirs d’enquetc que 
la Loi confere a la Commission ou a l’un de ses 
membres: 

i) le pouvoir confere par l’art. 47 d’enjoindre au 
directeur d’ouvrir une enquete visee a l’art. 8.; 

ii) le pouvoir confere par les art. 9, 10, 12 et 17 
de faire recueillir des elements de preuve; 

iii) le pouvoir de rendre une ordonnance visee a 
Part. 17; 

iv) le pouvoir confere par Part. 17 et Pal. 
22(2)6) de demander la production d’elements 
de preuve additionnels ou meilleurs apres que la 
Commission a ouvert une enquete; 
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(v) the power under s. 22(2)(6) after commenc¬ 
ing a hearing and receiving evidence to direct 
the Director to make further inquiry and, in 
effect, to go back to the investigatory stage; 

(vi) the power under s. 22(2)(c) to compel the 
Director to turn over to the R.T.P.C. copies of 
all books, papers, records or other documents 
obtained by the Director in such further inquiry; 

(vii) the power under s. 27.1 to order the Direc¬ 
tor to give evidence before any other federal 
board, commission or other tribunal; 

(viii) the power under s. 45.1 to seek production 
of statistics for evidence in an inquiry; 

(ix) the power to deliver to the Director all 
books, papers, records or other documents pro¬ 
duced on a s. 17 hearing; 

(x) the power under s. 13 to request the appoint¬ 
ment and instruction of counsel to assist in the 
inquiry. 

In my view, investing the Commission or its 
members with significant investigatory functions 
has the result of vitiating the ability of a member 
of the Commission to act in a judicial capacity 
when authorizing a search or seizure under s. 
10(3). This is not, of course, a matter of impugn¬ 
ing the honesty or good faith of the Commission or 
its members. It is rather a conclusion that the 
administrative nature of the Commission’s inves¬ 
tigatory duties (with its quite proper reference 
points in considerations of public policy and effec¬ 
tive enforcement of the Act) ill-accords with the 
neutrality and detachment necessary to assess 
whether the evidence reveals that the point has 
been reached where the interests of the individual 
must constitutionally give way to those of the 
state. A member of the R.T.P.C. passing on the 
appropriateness of a proposed search under the 
Combines Investigation Act is caught by the 
maxim nemo judex in sua causa. He simply 
cannot be the impartial arbiter necessary to grant 
an effective authorization. 

On this basis alone I would conclude that the 
prior authorization mandated by s. 10(3) of the 


v) le pouvoir confere par Pal. 22(2)6) d’enjoin- 
dre au directeur de faire plus ample enquete et, 
en fait, de retourner au stade de Penquete et ce, 
apres Pouverture de Penquete et la production 
d’elements de preuve; 

vi) le pouvoir confere par Pal. 22(2)c) d’enjoin- 
dre au directeur de soumettre a la CPRC des 
copies de tous les livres, pieces, archives ou 
autres documents qu’il a obtenus au cours de 
cette plus ample enquete; 

vii) le pouvoir confere par Part. 27.1 d’enjoindre 
au directeur de deposer devant tout office, toute 
commission ou tout autre tribunal federal; 

viii) le pouvoir confere par Part. 45.1 de deman- 
der la production de statistiques pour fins de 
preuve au cours d’une enquete; 

ix) le pouvoir de remettre au directeur tous les 
livres, documents, archives ou autres pieces pro- 
duits au cours d’une audience prevue a Part. 17; 

x) le pouvoir confere par Part. 13 de demander 
de nommer un avocat et de le charger d’aider a 
Penquete. 

A mon avis, l’attribution a la Commission ou a 
ses membres de pouvoirs d’enquete importants a 
pour effet d’empecher le membre de la Commis¬ 
sion d’agir de fa$on judiciaire lorsqu’il autorise 
une fouille, une perquisition ou une saisie en vertu 
du par. 10(3). II ne s’agit pas, bien sur, de mettre 
en doute l’honnetete ou la bonne foi de la Commis¬ 
sion ou de ses membres. C’est la plutot une conclu¬ 
sion que la nature administrative des devoirs d’en¬ 
quete de la Commission (qui a comme points de 
reference appropries Pinteret public et l’applica- 
tion efficace de la Loi) cadre mal avec la neutra¬ 
lity et l’impartialite necessaires pour evaluer si la 
preuve revele qu’on a atteint un point ou les droits 
du particulier doivent constitutionnellement ceder 
le pas a ceux de l’Etat. Un membre de la CPRC 
qui examine l’opportunite de proceder a une per¬ 
quisition en vertu de la Loi relative aux enquetes 
sur les coalitions est touche par la maxime nemo 
judex in sua causa. II ne peut tout simplement pas 
etre l’arbitre impartial necessaire pour accorder 
une autorisation valable. 

Pour ce seul motif, je suis d’avis de conclure que 
Pautorisation prealable exigee par le par. 10(3) de 
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Combines Investigation Act is inadequate to satis¬ 
fy the requirement of s. 8 of the Charter and 
consequently a search carried out under the au¬ 
thority of subss. 10(1) and 10(3) is an unreason¬ 
able one. Since, however, the Alberta Court of 
Appeal found other, perhaps even more serious 
defects in these provisions I pass on to consider 
whether even if s. 10(3) did specify a truly neutral 
and detached arbiter to authorize searches it 
would nevertheless remain inconsistent with s. 8 of 
the Charter. 

C) On What Basis must the Balance of Interests 

be Assessed? 

Section 10 is terse in the extreme on the subject 
of criteria for issuing an authorization for entry, 
search and seizure. Section 10(3) merely states 
that an R.T.P.C. member may grant an authoriza¬ 
tion ex parte. The only explicit criteria for grant¬ 
ing such an authorization are those mentioned in s. 
10(1), namely: (1) that an inquiry under the Act 
must be in progress, and (2) that the Director 
must believe that the premises may contain rele¬ 
vant evidence. 

In cases argued before passage of the Charter of 
Rights and Freedoms the courts took a narrow 
view of what s. 10 required or permitted the 
R.T.P.C. member to consider when asked to 
authorize search and seizure. In Petrofina Canada 
Ltd. v. Chairman, Restrictive Trade Practices 
Commission (No. 2), supra, the applicant chal¬ 
lenged authorizations under ss. 9(2) and 10(3) of 
the Act on the grounds, inter alia, that the mem¬ 
bers who gave their authorizations did not show 
that they had before them sufficient information to 
enable them to determine the legality of the inqui¬ 
ry then in progress or the reasonableness of the 
Director’s belief that circumstances warranted the 
exercise of his powers. The Federal Court of 
Appeal rejected the relevance of such consider¬ 
ations to the members’ decisions, at p. 391: 


In making the decisions that sections 9 and 10 require 
them to make, the Members must act judicially 


la Loi relative aux enquetes sur les coalitions n’e|t 
pas suffisante pour satisfaire aux exigences dte 
l’art. 8 de la Charte et que, par consequent, une 
fouille ou une perquisition effectuee sous le regirrg; 
des par. 10(1) et (3) est abusive. Mais etant donne 
que la Cour d’appel de l’Alberta a trouve d’autres 
lacunes, peut-etre encore plus graves, dans ces 
dispositions, je passe a l’etude de la question de 
savoir si le par. 10(3) demeurerait incompatible 
avec l’art. 8 de la Charte meme s’il designait un 
arbitre vraiment neutre et impartial pour autoriser 
les fouilles ou les perquisitions. 

C) En fonction de quoi doit-on apprecier la pre¬ 

ponderance des droits? 

L’article 10 ne dit a peu pres rien au sujet du 
critere applicable a l’autorisation d’entrer, de per- 
quisitionner et de saisir. Le paragraphe 10(3) pre¬ 
cise simplement qu’un membre de la CPRC peut 
accorder une autorisation ex parte. Les seuls crite- 
res explicites applicables a l’attribution d’une telle 
autorisation sont ceux mentionnes au par. 10(1), 
savoir: (1) une enquete tenue sous le regime de la 
Loi doit etre en cours et (2) le directeur doit croire 
qu’il peut y avoir dans les locaux des elements de 
preuve pertinents. 

Dans les litiges qui ont precede l’adoption de la 
Charte des droits et libertes, les tribunaux ont 
adopte un point de vue etroit sur ce que l’art. 10 
demande ou permet a un membre de la CPRC de 
considerer lorsqu’on lui demande d’autoriser une 
fouille, une perquisition ou une saisie. Dans l’arret 
Petrofina Canada Ltd. c. Le president de la Com¬ 
mission sur les pratiques restrictives du commerce 
(N° 2), precite, la requerante a conteste les autori- 
sations donnees en vertu des par. 9(2) et 10(3) de 
la Loi pour le motif, notamment, que les membres 
qui ont accorde leur autorisation n’ont pas demon- 
tre qu’ils disposaient de renseignements suffisants 
pour leur permettre de statuer sur la legalite de 
l’enquete alors en cours ou sur le caractere raison- 
nable de la conviction du directeur que les circons- 
tances justifiaient l’exercice de ses pouvoirs. La 
Cour d’appel federate a juge que ces considera¬ 
tions sont sans importance pour ce qui est des 
decisions des membres en affirmant, a la p. 391: 

Les membres sont tenus d’agir de fa$on judiciaire lors- 
qu’ils prennent des decisions conformement aux articles 
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However, that duty to act judicially applies only to the 
decisions that the Members are required to make under 
sections 9(2) and 10(3). Under those provisions, the 
Members are neither required nor authorized to deter¬ 
mine the legality of the Director’s decision to hold an 
inquiry; they are merely required to ascertain that there 
is, de facto , an inquiry in progress under the Act. The 
Members are not required or authorized, either, to pass 
judgment on the reasonableness of the motives prompt¬ 
ing the Director to exercise his powers under sections 9 
and 10. As the Members did not have to make decisions 
on those two points, they cannot, in my opinion, be 
blamed for not having required information on those 
points. 

As Prowse J.A. pointed out, if the powers of a 
Commission member are as the Federal Court of 
Appeal found them to be, then it follows that the 
decision of the Director in the course of an inquiry 
to exercise his powers of entry, search and seizure 
is effectively unreviewable. The extent of the 
privacy of the individual would be left to the 
discretion of the Director. A provision authorizing 
such an unreviewable power would clearly be 
inconsistent with s. 8 of the Charter. 


Assuming, arguendo, that the Federal Court of 
Appeal was wrong, and the member is authorized, 
or even required, to satisfy himself as to (1) the 
legality of the inquiry and (2) the reasonableness 
of the Director’s belief that there may be evidence 
relevant to the matters being inquired into, would 
that remove the inconsistency with s. 8? 

To read subss. 10(1) and 10(3) as simply allow¬ 
ing the authorizing party to satisfy himself on 
these questions, without requiring him to do so, 
would in my view be clearly inadequate. Such an 
amorphous standard cannot provide a meaningful 
criterion for securing the right guaranteed by s. 8. 
The location of the constitutional balance between 
a justifiable expectation of privacy and the legiti¬ 
mate needs of the state cannot depend on the 
subjective appreciation of individual adjudicators. 
Some objective standard must be established. 

Requiring the authorizing party to satisfy him¬ 
self as to the legality of the inquiry and the 


9 et 10 .. . Toutefois, cette obligation ne s’applique qu’a 
1’egard des decisions prises en vertu des articles 9(2) et 
10(3). Aux termes de ces dispositions, les membres ne 
sont ni tenus de statuer sur la legalite de la decision du 
directeur de tenir une enquete ni autorises a le faire: ils 
doivent tout simplement s’assurer qu’une enquete est 
effectivement en cours en vertu de la Loi. 11s ne sont pas 
non plus tenus de juger du bien-fonde des motifs ayant 
incite le directeur a exercer ses pouvoirs en vertu des 
articles 9 et 10 ni autorises a le faire. Puisque les 
membres n’avaient pas a statuer sur ces questions, l’on 
ne peut, a mon avis, leur reprocher de ne pas avoir exige 
de renseignements la-dessus. 

Comme Pa fait remarquer le juge Prowse, si les 
pouvoirs d’un membre de la Commission sont ceux 
que lui a reconnus la Cour d’appel federale, il 
s’ensuit que la decision du directeur d’exercer, au 
cours d’une enquete, ses pouvoirs en matiere d’en- 
tree, de fouille, de perquisition et de saisie n’est 
effectivement pas susceptible de revision. L’eten- 
due du droit a la vie privee du particular serait 
laissee a la discretion du directeur. Une disposition 
autorisant un tel pouvoir non susceptible de revi¬ 
sion serait manifestement incompatible avec Part. 
8 de la Charte. 

A supposer, pour les fins de la discussion, que la 
Cour d’appel federale a eu tort et que le membre 
peut ou meme doit s’assurer (1) de la legalite de 
Penquete et (2) du caractere raisonnable de la 
conviction du directeur qu’il peut y avoir des ele¬ 
ments de preuve concernant les questions faisant 
l’objet de Penquete, cela supprimerait-il l’incompa- 
tibilite avec Part. 8? 

II serait, a mon avis, manifestement incorrect de 
considerer que les par. 10(1) et 10(3) permettent 
simplement a la partie qui donne l’autorisation de 
verifier ces questions, sans l’obliger a le faire. Un 
critere aussi vague ne peut pas etre significatif 
pour ce qui est de garantir le droit consacre par 
Part. 8. L’equilibre constitutionnel entre des atten- 
tes justifiables en matiere de vie privee et les 
besoins legitimes de l’Etat ne peut pas dependre de 
l’appreciation subjective d’un arbitre. I! faut eta- 
blir un critere objectif quelconque. 

Obliger la partie qui donne l’autorisation a s’as¬ 
surer de la legalite de Penquete et du caractere 
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reasonableness of the Director’s belief in the possi¬ 
ble existence of relevant evidence, would have the 
advantage of substituting an objective standard for 
an amorphous one, but would, in my view, still be 
inadequate. The problem is with the stipulation of 
a reasonable belief that evidence may be uncov¬ 
ered in the search. Here again it is useful, in my 
view, to adopt a purposive approach. The purpose 
of an objective criterion for granting prior authori¬ 
zation to conduct a search or seizure is to provide 
a consistent standard for identifying the point at 
which the interests of the state in such intrusions 
come to prevail over the interests of the individual 
in resisting them. To associate it with an appli¬ 
cant’s reasonable belief that relevant evidence may 
be uncovered by the search, would be to define the 
proper standard as the possibility of finding evi¬ 
dence. This is a very low standard which would 
validate intrusion on the basis of suspicion, and 
authorize fishing expeditions of considerable lati¬ 
tude. It would tip the balance strongly in favour of 
the state and limit the right of the individual to 
resist, to only the most egregious intrusions. I do 
not believe that this is a proper standard for 
securing the right to be free from unreasonable 
search and seizure. 


Anglo-Canadian legal and political traditions 
point to a higher standard. The common law 
required evidence on oath which gave “strong 
reason to believe” that stolen goods were concealed 
in the place to be searched before a warrant would 
issue. Section 443 of the Criminal Code authorizes 
a warrant only where there has been information 
upon oath that there is “reasonable ground to 
believe” that there is evidence of an offence in the 
place to be searched. The American Bill of Rights 
provides that “no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation 
....” The phrasing is slightly different but the 
standard in each of these formulations is identical. 
The state’s interest in detecting and preventing 
crime begins to prevail over the individual’s inter¬ 
est in being left alone at the point where credibly- 
based probability replaces suspicion. History has 
confirmed the appropriateness of this requirement 


raisonnable de la conviction du directeur quant a 
l’existence possible d’elements de preuve pertinents 
permettrait de substituer un critere objectif a u| 
critere vague, mais a mon avis cela serait encore 
insuffisant. La difficult^ reside dans la stipulation 
d’une conviction raisonnable que des elements de 
preuve peuvent etre decouverts au cours de la 
perquisition. Une fois de plus, il est utile, a mon 
avis, de considerer le but recherche. L’etablisse- 
ment d’un critere objectif applicable a l’autorisa- 
tion prealable de proceder a une fouille, a une 
perquisition ou a une saisie a pour but de fournir 
un critere uniforme permettant de determiner a 
quel moment les droits de l’Etat de commettre ces 
intrusions 1’emportent sur ceux du particulier de 
s’y opposer. Relier ce critere a la conviction raison¬ 
nable d’un requerant que la perquisition peut per- 
mettre de decouvrir des elements de preuve perti¬ 
nents equivaudrait a definir le critere approprie 
comme la possibility de decouvrir des elements de 
preuve. II s’agit d’un critere tres faible qui permet¬ 
trait de valider une intrusion commise par suite de 
soup$ons et autoriserait des recherches a l’aveu- 
glette tres etendues. Ce critere favoriserait consi- 
derablement l’Etat et ne permettrait au particulier 
de s’opposer qu’aux intrusions les plus flagrantes. 
Je ne crois pas que ce soit la un critere approprie 
pour garantir le droit d’etre protege contre les 
fouilles, les perquisitions et les saisies abusives. 

Les traditions juridiques et politiques anglo- 
canadiennes exigent un critere plus eleve. La 
common law exige, pour qu’un mandat puisse etre 
decerne, que Ton fasse une deposition sous serment 
qui porte «serieusement a croire» que des biens 
voles ont ete caches a l’endroit de la perquisition. 
L’article 443 du Code criminel n’autorise la deli- 
vrance d’un mandat qu’a la suite d’une denoncia- 
tion faite sous serment portant qu’il existe «un 
motif raisonnable pour croire» qu’il se trouve des 
elements de preuve de la perpetration d’une infrac¬ 
tion a 1’endroit ou la perquisition sera effectuee. 
La Declaration des droits des Etats-Unis prevoit 
que [traduction] «un mandat ne sera decerne 
que pour un motif plausible, appuye par un ser¬ 
ment ou une affirmation ... ». La formulation est 
legerement differente mais le critere est identique 
dans chacun de ces cas. Le droit de l’Etat de 
deceler et de prevenir le crime commence a l’em- 
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as the threshhold for subordinating the expectation 
of privacy to the needs of law enforcement. Where 
the state’s interest is not simply law enforcement 
as, for instance, where state security is involved, or 
where the individual’s interest is not simply his 
expectation of privacy as, for instance, when the 
search threatens his bodily integrity, the relevant 
standard might well be a different one. That is not 
the situation in the present case. In cases like the 
present, reasonable and probable grounds, estab¬ 
lished upon oath, to believe that an offence has 
been committed and that there is evidence to be 
found at the place of the search, constitutes the 
minimum standard, consistent with s. 8 of the 
Charter , for authorizing search and seizure. In so 
far as subss. 10(1) and 10(3) of the Combines 
Investigation Act do not embody such a require¬ 
ment, I would hold them to be further inconsistent 
with s. 8. 


D) Reading In and Reading Down 

The appellants submit that even if subss. 10(1) 
and 10(3) do not specify a standard consistent 
with s. 8 for authorizing entry, search and seizure, 
they should not be struck down as inconsistent 
with the Charter , but rather that the appropriate 
standard should be read into these provisions. An 
analogy is drawn to the case of McKay v. The 
Queen , [1965] S.C.R. 798, in which this Court 
held that a local ordinance regulating the use of 
property by prohibiting the erection of unauthor¬ 
ized signs, though apparently without limits, could 
not have been intended unconstitutionally to 
encroach on federal competence over elections, and 
should therefore be “read down” so as not to apply 
to election signs. In the present case, the overt 
inconsistency with s. 8 manifested by the lack of a 
neutral and detached arbiter renders the appel¬ 
lants’ submissions on reading in appropriate stand¬ 
ards for issuing a warrant purely academic. Even if 
this were not the case, however, I would be disin- 


porter sur le droit du particular de ne pas etre 
importune lorsque les soup$ons font place a la 
probabilite fondee sur la credibilite. L’histoire con- 
firme la justesse de cette exigence comme point a 
partir duquel les attentes en matiere de la vie 
privee doivent ceder le pas a la necessite d’appli- 
quer la loi. Si le droit de l’Etat ne consistait pas 
simplement a appliquer la loi comme, par exemple, 
lorsque la securite de l’Etat est en cause, ou si le 
droit du particulier ne correspondait pas simple¬ 
ment a ses attentes en matiere de vie privee 
comme, par exemple, lorsque la fouille ou la per¬ 
quisition menace son integrite physique, le critere 
pertinent pourrait fort bien etre different. Ce n’est 
pas le cas en l’espece. Dans des cas comme la 
presente affaire, l’existence de motifs raisonnables 
et probables, etablic sous serment, de croire qu’une 
infraction a ete commise et que des elements de 
preuve se trouvent a l’endroit de la perquisition, 
constitue le critere minimal, compatible avec l’art. 
8 de la Charte , qui s’applique a l’autorisation 
d’une fouille, d’une perquisition ou d’une saisie. 
Dans la mesure ou les par. 10(1) et 10(3) de la Loi 
relative aux enquetes sur les coalitions ne compor- 
tent pas une telle exigence, j’estime qu’ils sont 
davantage incompatibles avec Part. 8. 

D) Interpretation large et interpretation attenuee 

Les appelants soutiennent que meme si les par. 
10(1) et 10(3) n’etablissent pas un critere compa¬ 
tible avec Part. 8 lorsqu’il s’agit d’autoriser une 
entree, une fouille, une perquisition et une saisie, 
ils ne devraient pas etre radies comme incompati¬ 
bles avec la Charte , mais ils devraient plutot rece- 
voir une interpretation large de maniere a leur 
preter le critere approprie. On etablit une analogie 
avec l’arret McKay v. The Queen, [1965] R.C.S. 
798, ou cette Cour a juge qu’une ordonnance 
locale reglementant l’usage des biens par l’intcr- 
diction d’eriger des affiches non autorisees, bien 
qu’clle eut, semble-t-il, une portee illimitee, n’a pu 
etre adoptee dans le but d’empieter sur la compe¬ 
tence federate en matiere d’elections et devait, par 
consequent, recevoir une ((interpretation attenuee» 
de maniere a ne pas s’appliquer aux affiches elec- 
torales. En l’cspece, l’incompatibilite evidente avec 
Part. 8, qui se manifeste par l’absence d’un arbitre 
neutre et impartial, fait en sorte que les arguments 
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dined to give effect to these submissions. While 
the courts are guardians of the Constitution and of 
individuals’ rights under it, it is the legislature’s 
responsibility to enact legislation that embodies 
appropriate safeguards to comply with the Consti¬ 
tution’s requirements. It should not fall to the 
courts to fill in the details that will render legisla¬ 
tive lacunae constitutional. Without appropriate 
safeguards legislation authorizing search and sei¬ 
zure is inconsistent with s. 8 of the Charter. As I 
have said, any law inconsistent with the provisions 
of the Constitution is, to the extent of the incon¬ 
sistency, of no force or effect. I would hold subss. 
10(1) and 10(3) of the Combines Investigation Act 
to be inconsistent with the Charter and of no force 
and effect, as much for their failure to specify an 
appropriate standard for the issuance of warrants 
as for their designation of an improper arbiter to 
issue them. 


IV Section 1 

Section 1 of the Charter provides: 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society. 

The phrase “demonstrably justified” puts the 
onus of justifying a limitation on a right or free¬ 
dom set out in the Charter on the party seeking to 
limit. In the present case the appellants have made 
no submissions capable of supporting a claim that 
even if searches under subss. 10(1) and 10(3) are 
“unreasonable” within the meaning of s. 8, they 
are nevertheless a reasonable limit, demonstrably 
justified in a free and democratic society, on the 
right set out in s. 8. It is, therefore, not necessary 
in this case to consider the relationship between s. 
8 and s. 1. I leave to another day the difficult 
question of the relationship between those two 
sections and, more particularly, what further 


des appelants concernant l’ajout, au moyen d’unf 
interpretation large, des criteres appropries applif 
cables a la delivrance d’un mandat, sont purement 
theoriques. Cependant, meme s’il n’en etait pas 
ainsi, je serais peu dispose a donner suite a ceS 
arguments. Meme si les tribunaux sont les gar- 
diens de la Constitution et des droits qu’elle con- 
fere aux particulars, il incombe a la legislature 
d’adopter des lois qui contiennent les garanties 
appropriees permettant de satisfaire aux exigences 
de la Constitution. II n’appartient pas aux tribu¬ 
naux d’ajouter les details qui rendent constitution- 
nelles les lacunes legislatives. Si elles n’offrent pas 
les garanties appropriees, les lois qui autorisent des 
fouilles, des perquisitions et des saisies sont incom¬ 
patibles avec l’art. 8 de la Charte. Comme je l’ai 
dit, toute loi incompatible avec les dispositions de 
la Constitution est, dans la mesure de cette incom¬ 
patibility, inoperante. J’estime que les par. 10(1) et 
10(3) de la Loi relative aux enquetes sur les 
coalitions sont incompatibles avec la Charte et 
inoperants, tant parce qu’ils ne specifient aucun 
critere approprie applicable a la delivrance des 
mandats que parce qu’ils designent un arbitre qui 
n’a pas les qualites voulues pour les decerner. 

IV Article 1 

L’article 1 de la Charte prevoit: 

1. La Charte canadienne des droits et liberies garan- 
tit les droits et libertes qui y sont enonces. Ils ne peuvent 
etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d'une societe libre et 
democratique. 

L’expression «dont la justification puisse se 
demontrer» impose a la partie qui cherche a limiter 
un droit ou une liberte enonces dans la Charte 
l’obligation de justifier cette limite. En l’espece, les 
appelants n’ont pu justifier leur pretention selon 
laquelle, meme si les perquisitions effectuees en 
vertu des par. 10(1) et 10(3) sont «abusives» au 
sens de Part. 8, elles constituent neanmoins une 
limite raisonnable, dont la justification peut se 
demontrer dans le cadre d’une societe libre et 
democratique, au droit enonce a Part. 8. II n’est 
done pas necessaire d’examiner ici le rapport entre 
les art. 8 et 1. Je reporte a plus tard la question 
complexe du rapport entre ces deux articles et, 
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balancing of interests, if any, may be contemplated 
by s. 1, beyond that envisaged by s. 8. 


Conclusion 

By order of Chief Justice Laskin the constitu¬ 
tional question was stated as follows: 

Did the Alberta Court of Appeal err in holding that 
subsection 10(3), and by implication subsection 10(1), 
of the Combines Investigation Act, R.S.C. 1970, c. C-23 
are inconsistent with the provisions of Section 8 of the 
Canadian Charter of Rights and Freedoms and that 
they are therefore of no force or effect? 

I would answer that question in the negative. I 
would dismiss the appeal with costs to the 
respondent. 

Appeal dismissed with costs. 

Solicitor for the appellants: R. Tasse, Ottawa. 

Solicitors for the respondent: Reynolds, Mirth 
& Cote, Edmonton. 


plus particulierement, la question de savoir quelle 
autre preponderance des droits, s’il y a lieu, peut 
etre envisagee par 1’art. 1 outre celle qu’envisage 
l’art. 8. 

Conclusion 

L’ordonnance du juge en chef Laskin enonce 
comme suit la question constitutionnelle: 

La Cour d’appel de l’Alberta a-t-elle commis une erreur 
en decidant que le paragraphe 10(3) et, implicitement, 
le paragraphe 10(1) de la Loi relative aux enquetes sur 
les coalitions, S.R.C. 1970, chap. C-23, sont incompati¬ 
bles avec les dispositions de Particle 8 de la Charte 
canadienne des droits et libertes et qu’ils sont, par 
consequent, inoperants? 

Je suis d’avis de repondre a cette question par la 
negative et de rejeter le pourvoi avec depens en 
faveur de l’intimee. 

Pourvoi rejete avec depens. 

Procureur des appelants: R. Tasse, Ottawa. 

Procureurs de I’intimee: Reynolds, Mirth & 
Cote, Edmonton. 
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BACKGROUND: 


Environmental Bill of Rights, 1993 (EBR) 

In order to fully appreciate the issues in this appeal, it is important to understand the overall purpose 

of the EBR and the operation of some of its provisions. 

The EBR was enacted for the following reasons, as described in its preamble: 

The people of Ontario recognize the inherent value of the natural environment. 

The people of Ontario have a right to a healthful environment. 

The people of Ontario have as a common goal the protection, conservation and 
restoration of the natural environment for the benefit of present and future 
generations. 

While the government has the primary responsibility for achieving this goal, the 
people should have means to ensure that it is achieved in an effective, timely, open 
and fair manner. 

Sections 2(1) and (2) state the purposes of the EBR : 

(1) The purposes of this Act are: 

(a) to protect, conserve and, where reasonable, restore the 
integrity of the environment by the means provided in this 
Act; 

(b) to provide sustainability of the environment by the means 
provided in this Act; 

(c) to protect the right to a healthful environment by the means 
provided in this Act. 

(2) The purposes set out in subsection (1) include the following: 

1. The prevention, reduction and elimination of the use, 
generation and release of pollutants that are an unreasonable 
threat to the integrity of the environment. 

2. The protection and conservation of biological, ecological and 
genetic diversity. 

3. The protection and conservation of natural resources, 
including plant life, animal life and ecological systems. 
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4. The encouragement of the wise management of our natural 
resources, including plant life, animal life and ecological 
systems. 

5. The identification, protection and conservation of 
ecologically sensitive areas or processes. 

Section 2(3) describes in general terms how the EBR fulfills these purposes: 

(3) In order to fulfil the purposes set out in subsections (1) and (2), this Act 

provides, 

(a) means by which residents of Ontario may participate in the 
making of environmentally significant decisions by the 
Government of Ontario; 

(b) increased accountability of the Government of Ontario for its 
environmental decision-making; 

(c) increased access to the courts by residents of Ontario for the 
protection of the environment; and 

(d) enhanced protection for employees who take action in respect 
of environmental harm. 

Public consultation process under the EBR 

The EBR contains a number of provisions designed to provide the means by which, pursuant to 
section 2(3)(a), Ontario residents may participate in the making of environmentally significant 
decisions by the Government of Ontario. Part II of the EBR establishes an electronic database 
known as the Environmental Registry (the Registry). Any member of the public may access 
information in the Registry via the Internet. Under section 22 prescribed ministries (including the 
Ministry of the Environment) must include in the Registry information about proposals for 
environmentally significant instruments. Instruments are defined in the EBR as documents of legal 
effect issued under an Act including permits, licences, approvals, authorizations, directions or 
orders. An example of an instrument is a certificate of approval issued by the Ministry of the 
Environment under section 9 of the Environmental Protection Act (EPA). Section 27 of the EBR 
states what information about a proposal for an instrument must be placed in the Registry, which 
includes: 

$ a brief description of the proposal; 

$ how members of the public may participate in decision-making on the 

proposal; 
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$ how members of the public may review written information about the 
proposal; 

$ an address to which written questions or comments may be sent; and 
$ any other information the minister giving the notice considers appropriate. 

The EBR does not state precisely what information about a proposal, beyond the above, must be 
made available to the public. By stating that the public may review Awritten information about the 
proposal® (s. 27(2)3) and that the minister giving the notice may place on the Registry Aany other 
information that the minister . . . considers appropriate® (s. 27(2)6), the EBR gives the minister a 
discretionary power to disclose information to the public at large, or to any individual member of the 
public, to facilitate the public=s participation in the decision making process. 

A minimum of 30 days notice must be given prior to the ministry deciding whether or not to 
implement the proposal (section 22). 

A ministry which gives notice of a proposal under section 22 must take every reasonable step to 
ensure that all comments relevant to the proposal that are received as part of the consultation process 
are considered when the ministry makes decisions about the proposal (section 35(1)). As soon as 
reasonably possible after a decision is made whether or not to implement a proposal for an 
instrument, the ministry must give notice to the public of the decision through the Registry (sections 
36(2), (3)). 

Rights of appeal under the EBR 

The legislation under which the ministry decides to grant or not to grant an instrument may provide 
the instrument applicant with a right of appeal from that decision to an appellate body. In that event, 
the EBR also provides any person with an interest in the decision a right to seek leave to appeal the 
decision to the same appellate body (sections 38, 39). For example, an instrument holder denied a 
certificate of approval under section 9 of the EPA could bring an appeal before the Environmental 
Appeal Board (the Board). Consequently, if the applicant had instead been granted the certificate of 
approval, an interested third party seeking to reverse the decision to grant the certificate would be 
able to file a leave to appeal application with the Board. 

The application for leave to appeal must be made within 15 days after the ministry gives notice of 
the decision under section 36 (section 40). 

NATURE OF THE APPEAL: 

Application for certificate of approval under the EPA 

The Ministry of the Environment (the Ministry) received an application for a certificate of approval 
under section 9 of the EPA to discharge air emissions into the natural environment at a specified 
location. More specifically, the applicant sought an amendment to an existing certificate of 
approval, to take into account certain changes in circumstances. In accordance with the EBR , the 
Ministry posted information about the proposal for an instrument on the Registry. The Registry 

[IPC Order PO-1688/June 16, 1999] 


1999 CanLII 14367 (ON IPC) 










-4- 


posting contained a brief description of the nature of the proposal, indicated that the Ministry may 
have Acopies of this proposal for viewing@ and stated that comments must be received within 30 
days of the posting. 

An individual who lives immediately adjacent to the plant for which the applicant sought the 
certificate of approval then contacted the Ministry in accordance with the Registry notice to obtain a 
copy of the application for the purpose of exercising his right to comment under the EBR. The 
Ministry advised the individual that he would be required to submit a request under the Freedom of 
Information and Protection of Privacy Act (the Act) for that document. 

The individual (now the requester) then made a request under the Act for a copy of the application 
and Asupporting material.® The individual stated that he would be providing a copy to his 
Aconsulting engineer for comments as to the safety of the proposal with respect to@ him and his 
family, as well as with respect to Aadverse impacts from same.@ The individual further stated: 

I would note particularly that I will require all emissions data and modelling 
projections supporting the application, as well as data and statistics as to the 
proposed location of the equipment. I will also require details of all proposed 
abatement equipment and any other mitigation measures intended to prevent impact 
on the surrounding environment, and in particular [on me and my family]. 

The requester also asked the Ministry not to make a decision on the application pending the outcome 
of the process under the Act . It is my understanding that the Ministry has accepted this request. 

The Ministry located 13 records responsive to the request and made a preliminary decision to grant 
full access to 12 records, and partial access to the remaining record, citing section 17 (third party 
commercial information) of the Act as its authority to refuse to disclose the remaining record in part. 
The Ministry also advised the requester that it had a duty to notify the applicant (the affected 
person) under section 28 and to provide it with an opportunity to make representations to the 
Ministry as to why the records should not be disclosed. 

Later, under sections 28(1) and (2) of the Act, the Ministry notified the affected person of the request 
and sought representations as to whether or not the records should be disclosed. In its 
representations to the Ministry, the affected person objected in particular to the disclosure of one of 
the records to which the Ministry had decided to grant full access, an 11-page compilation of 
technical data prepared by an engineering consultant firm (the record at issue). After receiving 
representations from the affected person, the Ministry advised the affected person that it was 
maintaining its preliminary decision to disclose in full the record at issue. 

Subsequently, the affected person wrote to the Ministry taking issue with the Ministry=s decision. 
In this letter, the affected person stated that it understands who had made the request, and that this 
person had commenced litigation against it. The affected person also stated that the request was 
Aimproper@ and Ashould be requested through the litigation process, and a Judge or Master should 
rule on its relevancy. @ The affected person further stated that A[i]t is improper for the Plaintiff to 
request documents from a third party prior to requesting the documentation directly from the 
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Defendant [affected person],@ The affected person stated, in the alternative, that the record Ashould 
not be released pursuant to the Act .@ 

The affected person, now the appellant, later appealed to this office the Ministry=s decision to grant 
access to the record at issue. In its letter of appeal, the affected person took the position that 
disclosure of the record would Aadversely affect@ its business, and that A[c]ompetitors could use 
this information to [its] disadvantage .. Although the affected person did not state so explicitly, 
its letter of appeal suggested the application of section 17(l)(a) of the Act . 

The Ministry subsequently disclosed the requested records to the appellant in accordance with its 
initial decision, with the exception of the record at issue. 

A Notice of Inquiry outlining the issues in the appeal was sent to the appellant, the requester and the 
Ministry. Subsequently, this office was contacted by the office of the Environmental Commissioner 
of Ontario (ECO), which indicated that the appeal had come to its attention and that it may have 
information bearing on the issues in the appeal. The ECO is an officer of the Legislative Assembly, 
whose functions include reviewing the implementation of the EBR and compliance in ministries 
with the requirements of the EBR . In light of the ECO=s role and expertise, I decided to send a copy 
of the Notice of Inquiry to the ECO and invite it to make representations on this matter. I received 
representations from all notified parties. The representations of the ECO are restricted to general 
submissions on the role and functions of the EBR and its relation to issues under the Act . The 
ECO=s representations do not address the merits of the specific appeal. 

I later sent a Supplementary Notice of Inquiry to the parties seeking further representations on the 
section 17(1) exemption, and seeking representations for the first time on section 23, the so-called 
Apublic interest override®. In response, I received representations from the requester and the ECO 
only. 

THE RECORD: 

The record at issue is an 11-page document entitled AAppendix F: Results of Air Dispersion 
Modelling® and indicates that it is part of the supporting documentation for an application to the 
Ministry from the appellant for an amendment to a ACertiflcate of Approval (Air) Product Drying 
and Bagging@. The record is a compilation of technical data prepared by an engineering consultant 
firm (the consultant) retained by the appellant to assist in the application process. The record 
contains Astatistical modelling utilizing the Ministry of Environment assumptions as to particulate 
impingement.® 

DISCUSSION: 

THE ACT AND THE CIVIL LITIGATION PROCESS 

In the appellant=s letter to the Ministry, it takes the position that it is improper, in circumstances 
where the requester has commenced litigation against it, for the requester to utilize the access to 
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information process under the Act as opposed to the discovery process under the Rules of Civil 
Procedure. The appellant does not reiterate this position in its representations to this office. 
Nevertheless, I will assume that the appellant maintains these views. 

The relationship between the access provisions contained in the Act and the civil litigation process is 
addressed in section 64(1) of the Act . This provision states that: 

This Act does not impose any limitation on the information otherwise available by 
law to a party to litigation. 

The application of section 64(1) was cogently summarized by former Commissioner Sidney B. 
Linden in Order 48, where he made the following points: 

... This section makes no reference to the rules of court and, in my view, the 
existence of codified rules which govern the production of documents in other 
contexts does not necessarily imply that a different method of obtaining documents 
under the [Act] is unfair... Had the legislators intended the Act to exempt all records 
held by government institutions whenever they are involved as a party in a civil 
action, they could have done so through use of specific wording to that effect. No 
such exemption exists, and, in my view, subsection 14(l)(f) or section 64 cannot be 
interpreted so as to exempt records of this type without offending the purposes and 
principles of the Act . 

I am supported in my view by the decision in the case of Playboy Enterprises Inc, v. 
Department of Justice [677 F.2d 931(1982)], heard in the United States Court of 
Appeals, District of Columbia Circuit. In that case, which was decided under the 
U.S. freedom of information legislation, the government put forward the argument 
that, because its claim of privilege with respect to a certain record had been sustained 
in discovery proceedings in other cases, those determinations should be given 
Acontrolling weight@ in the decision as to whether the record should be released 
under the U.S. freedom of information legislation. The court answered by stating 
that A... the issues in discovery proceedings and the issues in the context of a 
freedom of information action are quite different. That for one reason or another, a 
document may be exempt from discovery does not mean that it will be exempt from a 
demand under the Freedom of Information Act .@ 

These comments were subsequently relied upon by [then] Assistant Commissioner Irwin Glasberg in 
Order P-609. 

In Doe v. Metropolitan Toronto (Municipality) Commissioners of Police (June 3, 1997), Toronto 
Doc. 21670/87Q (Ont. Gen. Div.), Mr. Justice Lane stated the following with respect to the 
relationship between the civil discovery process and the access to information process under the 
Act =s municipal counterpart, in the context of a motion to clarify an earlier order he had made 
granting a publication ban: 
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The order which I made on October 18, 1996 herein was not intended to interfere in 
any way with the operation of the Municipal Freedom of Information and Protection 
of Privacy Act legislation, nor ban the publication of the contents of police files 
required to be produced under that Act. My order was directed toward the 
preservation of the integrity of the discovery process by prohibiting publication of 
information obtained by one party from the other under the compulsions of that 
discovery process, including publication by third parties of such information. In my 
view, there is no inherent conflict between the Act and the provisions of the Rules 
[of Civil Procedure] as to maintaining confidentiality of disclosures made during 
discovery. The Act contains certain exemptions relating to litigation. It may be that 
much information given on discovery (and confidential in that process) would 
nevertheless be available to anyone applying under the Act ; if so, then so be it; the 
Rules of Civil Procedure do not purport to bar publication or use of information 
obtained otherwise than on discovery, even though the two classes of information 
may overlap, or even be precisely the same. 

Although that seems to me to be the effect of the order as it presently reads, it is 
desirable to clarify by adding at the end of the sentence: Athis order does not restrict 
the jurisdiction of the Information and Privacy Commissioner/Ontario under the 
Municipal Freedom of Information and Protection of Privacy Act , R.S.O. 1990, c. 

M.56 to direct the production of documents or information even though such 
documents or information may have been the subject of discovery in this action.@ 

I adopt the principles enunciated by Assistant Commissioner Glasberg and the Ontario Court 
(General Division) cited above. Based on these principles, I conclude that there is no reason in the 
circumstances why the request under the Act should be deemed Aimproper@, nor why this appeal 
should not proceed. 

THIRD PARTY INFORMATION 

Introduction 

Section 17(1) of the Act reads, in part: 

A head shall refuse to disclose a record that reveals a trade secret or scientific, 
technical, commercial, financial or labour relations information, supplied in 
confidence implicitly or explicitly, where the disclosure could reasonably be 
expected to, 

(a) prejudice significantly the competitive position or interfere 
significantly with the contractual or other negotiations of a 
person, group of persons, or organization; 
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(b) result in similar information no longer being supplied to the 
institution where it is in the public interest that similar 
information continue to be so supplied; 

(c) result in undue loss or gain to any person, group, committee 
or financial institution or agency; 

In order for a record to qualify for exemption under sections 17( l)(a), (b) or (c) of the Act, each part 
of the following three-part test must be satisfied: 

1. the record must reveal information that is a trade secret or scientific, 
technical, commercial, financial or labour relations information; and 

2. the information must have been supplied to the institution in confidence, 
either implicitly or explicitly; and 

3. the prospect of disclosure of the record must give rise to a reasonable 
expectation that one of the harms specified in (a), (b) or (c) of section 17(1) 
will occur [Orders 36, P-373]. 

To discharge the burden of proof under part three of the test, the parties resisting disclosure must 
present evidence that is detailed and convincing, and must describe a set of facts and circumstances 
that could lead to a reasonable expectation that one or more of the harms described in section 17(1) 
would occur if the information was disclosed [Orders 36, P-373]. 

This three-part test and the statement of what is required to discharge the burden of proof under part 
three of the test have been approved by the Court of Appeal for Ontario. That court recently 
overturned a decision of the Divisional Court quashing Order P-373, and restored Order P-373. In 
that decision the court stated: 

With respect to Part 1 of the test for exemption, the Commissioner adopted a 
meaning of the terms which is consistent with his previous orders, previous court 
decisions and dictionary meaning. His interpretation cannot be said to be 
unreasonable. With respect to Part 2, the records themselves do not reveal any 
information supplied by the employers on the various forms provided to the WCB. 

The records had been generated by the WCB based on data supplied by the 
employers. The Commissioner acted reasonably and in accordance with the 
language of the statute in determining that disclosure of the records would not reveal 
information supplied in confidence to the WCB by the employers. Lastly, as to Part 
3, the use of the words A detailed and convincing ® do not modify the interpretation of 
the exemption or change the standard of proof. These words simply describe the 
quality and cogency of the evidence required to satisfy the onus of establishing 
reasonable expectation of harm. Similar expressions have been used by the Supreme 
Court of Canada to describe the quality of evidence required to satisfy the burden of 
proof in civil cases. If the evidence lacks detail and is unconvincing, it fails to 
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satisfy the onus and the information would have to be disclosed. It was the 
Commissioners function to weigh the material. Again it cannot be said that the 
Commissioner acted unreasonably. Nor was it unreasonable for him to conclude that 
the submissions amounted, at most, to speculation of possible harm [emphasis added] 
[Ontario (Workers = Compensation Board) v. Ontario (Assistant Information and 

Privacy Commissioner) (1998), 41 O.R. (3d) 464 at 476 (C.A.), reversing (1995), 23 
O.R. (3d) 31 (Div. Ct.)]. 

Part One: Type of Information 

The appellant submits that the information in the record qualifies as a Atrade secret@, Ascientific 
information® and Atechnical information®. With respect to Atechnical information®, the appellant 
states: 


Technical information is information belonging to an organized field of knowledge 
such as applied sciences or mechanical arts. Examples include engineering. The 
Appellant submits that the information supplied is clearly technical information as it 
pertains to the field of engineering. It clearly describes the construction, operation 
and maintenance of the Appellant=s equipment. 

The requester submits that the information does not qualify as Acommercial information®, 
Aflnancial information® or a Atrade secret@. However, with respect to Atechnical information®, the 
requester submits: 

The type of information appears (since we don=t have it), from its title, AAppendix 
F, Results of Air Dispersion Modelling®, to be technical information, as defined in 
Order P-454. We would expect it to consist of statements as to the emissions 
expected from the stack and predictions of the results of those emissions in terms of 
air quality at various locations in the vicinity of the plant, compared to the Ministry 
of the Environments and/or other standards as to same. The actual model used, the 
assumptions made and the basis for same, as well as the conclusions calculated are 
among the issues about which our client wants independent advice. 

The Ministry submits that the record contains Ascientiflc@ and Atechnical@ information and that the 
record meets the first part of the three-part test for exemption under section 17(1). The Ministry 
states: 


The records contain information which is the result of a technical study by staff of a 
consulting firm... who are experts in the field of environmental impact of industrial 
processes. A number of tests are required to ascertain the amount of pollution that is 
generated by the equipment that the third party proposed to install. 
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Previous orders of this office have defined Atechnical information® in section f 7(1) as follows: 

... The Concise Oxford Dictionary (8th ed.) defines Atechnical@, in part, as follows: 

of or involving or concerned with the mechanical arts and applied 
sciences. 

In my view, technical information is information belonging to an organized field of 
knowledge which would fall under the general categories of applied sciences or 
mechanical arts. Examples of these fields would include architecture, engineering or 
electronics. While, admittedly, it is difficult to define technical information in a 
precise fashion, it will usually involve information prepared by a professional in the 
field and describe the construction, operation or maintenance of a structure, process, 
equipment or thing. Finally, technical information must be given a meaning separate 
from scientific information which also appears in section 17(1 )(a) of the Act (see, for 
example, Order P-454). 

Both the Ministry and the appellant argue that the record qualifies as Atechnical information®. In 
addition, the requester appears to concede that the record so qualifies, although the requester 
indicated that this submission was being made without the advantage of viewing the record. Having 
considered the representations of the parties, and having reviewed the record, I am satisfied that it is 
Atechnical information® for the purposes of section 17(1). Therefore, part one of the three-part test 
has been met. 

Part Two: Supplied in Confidence 
Supplied 

The appellant submits: 

. . . the Record has been supplied to the Ministry. The Record is the verbatim 
compilation of information supplied by [the consultant] to the Appellant and in turn 
supplied by the Appellant to the Ministry. 

The Ministry also submits that the record was supplied to the Ministry. 

The appellant makes no specific submissions on the Asupplied@ issue. 

The record was attached as an appendix to the appellant=s application to the Ministry for an 
approval under section 9 of the EPA . In my view, it is clear that the record was Asupplied@ to the 
Ministry within the meaning of that word in section 17(1) of the Act . 
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In Confidence 

In addition to the Asupplied@ requirement, part two of the test for exemption under section 17(1) 
requires the demonstration of a reasonable expectation of confidentiality on the part of the supplier 
at the time the information was provided. It is not sufficient to demonstrate simply that the 
organization had an expectation of confidentiality with respect to the information supplied to the 
institution. Such an expectation must have been reasonable, and must have an objective basis. The 
expectation of confidentiality may have arisen implicitly or explicitly (Order M-169). 

In determining whether an expectation of confidentiality is based on reasonable and objective 
grounds, it is necessary to consider all the circumstances of the case, including whether the 
information was: 

(1) Communicated to the institution on the basis that it was confidential and that 
it was to be kept confidential. 

(2) Treated consistently in a manner that indicates a concern for its protection 
from disclosure by the affected person prior to being communicated to the 
government organization. 

(3) Not otherwise disclosed or available from sources to which the public has 
access. 

(4) Prepared for a purpose which would not entail disclosure (Order P-561). 

The appellant submits: 

... the information which it has supplied was supplied with a reasonable expectation 
of confidentiality on the part of the Appellant at the time that the information was 
supplied. Order P-561 sets out the parameters for determining whether there is a 
reasonable expectation of confidentiality. In the situation of the Appellant the 
following facts must be considered . . . 

The appellant further submits, in response to each of the four points from Order P-561: 

(1) The information was communicated to the Minister on a basis that it was 
confidential and that it was to be kept confidential. Page four of the 
application clearly indicates this. 

(2) The information is treated consistently in a manner that indicates concern for 
its protection from disclosure. The full particulars of the Record are known 
only to [two named officers of the appellant]. The information is kept by 
each of these persons under lock and key. Access to the premises is limited 
in that all visitors must sign in and no one is allowed access to the 
information contained in the Record without the specific authority of [named 
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officer of the appellant]. Any outside person or organization having access to 
the information must execute a confidentiality agreement. 

(3) The information is not disclosed or available from sources to which the 
public has access. 

(4) The Record was prepared for a purpose which does not entail disclosure. 

The appellant also states: 

The Appellant relies on page four of the Application as documentation which 
provides an explicit expectation of confidentiality by the Appellant. 

With respect to an implicit expectation of confidentiality, the Appellant... expected 
that all the information contained in the Record would be kept confidential. It 
expected that it would be held confidential permanently. The information is 
consistently treated as confidential by the Appellant. . . 

The requester submits: 

The whole point of the EBR with respect to instrument applications is to provide 
public notice and an opportunity for public input with respect to applications that are 
classified for posting on the Registry. It is in the nature of environmental permit 
applications that the consequences of the activity may have implications for other 
persons. Emissions cross property boundaries and [I am] the closest receptor, 
immediately adjacent to the plant building. The building abuts [my] back yard. The 
posting says that Aall comments & submissions received will become part of the 
public record@ (page 2). In [my] submission, there is no reasonable expectation of 
confidentiality with respect to the subject application, or if there is a reasonable 
expectation of confidentiality in any aspect, it is not with respect to the air emissions 
information which is the very subject of the permit and of the public posting and 
input processes. 

The Ministry submits that Ait is the Ministry=s practice to keep applications and all supporting 
documentation confidential as this type of record reveals information that is often considered as 
having scientific, technical, commercial or business value to the proponent.® The Ministry states 
that the record was supplied Aexplicitly in confidence®, based on the appellant's Aindication in 
section 12 [of the application] that it should not be disclosed.® In its supplementary representations, 
the Ministry states: 

. . . The [Ministry] had a general position that the application and supporting 
information would be kept confidential and that the information would only be 
released in response to a request pursuant to the provisions of the [ Act] . . . 
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When the [EBR] came into effect, the applications for Certificate of Approval were 
amended (1/95) to have the proponents indicate whether the information could be 
released (section 12 of the application). Requests for information by the public as a 
result of an application for Certificate of Approval being placed on the 
Environmental Registry, are guided by the company=s indication of: Can Be 
Disclosed - Yes/No. All other requests are processed through the FOI stream to 
determine whether third parties are harmed by the release of information. 

It is arguable that, on an objective basis, the appellant could not have had a reasonable expectation 
of confidentiality at the time it submitted the record to the Ministry. The appellant was advised by 
the Ministry, by way of the application form, that the information supplied in support of its 
application was subject to the Act and to the EBR . With respect to the Act, the appellant knew or 
ought to have known that if a request was made for the record, the Ministry would be required to 
disclose it unless one of the listed exemptions applied. The effect of notice of the EBR is that the 
appellant knew or ought to have known that the Ministry could disclose the record for the purpose of 
facilitating the public consultation process mandated by Part II of the EBR , pursuant to its 
discretionary power under section 27, notwithstanding any confidentiality concern. 

Further, the Ministry=s AGuide for Applying for Approval (Air)@ dated November 1994 states 
(at p. 6): 

The release of information contained in information submitted in support of an 
application for approval is subject to the provisions of the [Act], This Act defines 
what may and what may not be disclosed to the public and will be used to assess all 
requests for information contained in applications for approval. The applicant should 
therefore clearly identify all documents which are to be considered confidential and 
must provide detailed evidence in support of this claim . The evidence in support of 
this claim will be one of the factors the Ministry considers when making a decision 
regarding disclosure of the records . . . [emphasis added] 

Thus, by way of the Guide, the Ministry notified the appellant that it Amust@ support any claims of 
confidentiality it might make for submitted documents at the time the application is made. Despite 
the Ministry=s statement in the Guide that Adetailed evidence in support of [any confidentiality] 
claim@ was required, the appellant provided none at the time it submitted its proposal to the 
Ministry. The sole indication of a confidentiality concern was a Ano@ notation on the application 
form. The lack of any supporting evidence explaining to the Ministry the reasons why the 
information should be treated confidentially, as required by the Guide, weighs against the 
reasonableness of the appellant=s confidentiality expectation. 

On the other hand, I accept that the appellant has treated the record, within its own custody, 
consistently in a manner that indicates a concern for its protection from disclosure. In addition, I 
accept that the information in the record is not available from publicly accessible sources. 

With respect to the Act and the EBR , clearly the appellant was notified that the record could 
possibly be disclosed pursuant to the disclosure mechanisms in these statutes. However, the 
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Ministry has acknowledged that its practice is not to disclose a record pursuant to the EBR where an 
applicant requests that it be treated confidentially, and to guide those seeking the record to the Act 
(see my comments below on this practice). Therefore, it is reasonable for the appellant to have 
expected that the Ministry would not disclose the record under the EBR , based on the appellant=s 
Ano@ notation in the application, and that any disclosure would take place only pursuant to the Act . 
With respect to the Act, in my view, all third party business entities submitting information to 
government know or ought to know that the Act could apply and that the government may be 
compelled to disclose that information in response to a request under the Act . Where there is 
substantial evidence of a reasonable expectation of confidentiality, as in this case, the mere 
possibility that the Act could compel disclosure, in the event that the test for exemption under 
section 17 is not met, is insufficient to neutralize that reasonable expectation. If the opposite were 
true, it is arguable that the section 17 exemption could never apply, since the onus under part two of 
the test for exemption could never be met. Clearly, the Legislature could not have intended this 
result. 

Finally, it is clear that the appellant did not provide the Ministry with any information in support of 
its confidentiality claim with respect to this record, despite being advised by the Ministry that it 
Amust@ do so. However, based on the Ministry=s practice, the appellant could reasonably have 
expected that it would have an opportunity to make representations to the Ministry in the event of a 
request under the Act , pursuant to section 28. In fact, the appellant was given notice of this request, 
and did make submissions on the application of section 17 to the Ministry at that time. 

To conclude, I find that in the circumstances, on an objective view, the appellant had a reasonable 
expectation of confidentiality with respect to the record at issue. I will now consider the application 
of part three of the three-part test for exemption under section 17(1) of the Act . 

Part Three: Harms 

To discharge the burden of proof under part three of the test, the appellant must present evidence 
that is detailed and convincing, and must describe a set of facts and circumstances that could lead to 
a reasonable expectation that one or more of the harms described in this section would occur if the 
information was disclosed (Order P-373). The appellant was advised of this onus in the original 
Notice of Inquiry. The appellant was given a second opportunity to provide information that would 
meet this onus. In my Supplementary Notice of Inquiry, I asked the appellant to provide more 
detailed information in support of its assertion that disclosure of the record could reasonably be 
expected to prejudice significantly its competitive position. The appellant made no submissions in 
response to the Supplementary Notice of Inquiry. 

In its submissions in response to the original Notice of Inquiry, the appellant stated: 

Disclosure of the information contained in the Record will permit any technically 
competent person or organization (and in particular the Appellant=s competitors) to 
deduce production rates and production methods which constitute the Appellant=s 
primary competitive advantage. Such information is clearly revealed in the figures 
and diagrams contained in the Record. It is a relatively simple matter to deduce the 
information based on the information supplied in the Record. As stated above, the 
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Appellant=s major competitive advantage is its ability to achieve advantageous 
production rates through the use of its production methods. Both are strictly held 
confidential secrets and both are relatively simple to deduce from the information 
contained in the Record. Therefore, the disclosure of same will lead to a severe 
competitive disadvantage visited upon the Appellant. 


. . . The Appellant has spent many years and large sums of money in designing and 
constructing its plant to be efficient and cost effective. The Appellant submits that 
the release of the information contained in the Record will cause the Appellant to 
lose the benefit of that expenditure of time and money and the Appellant will lose its 
competitive edge. 

. . . The Appellant submits that it has supplied sufficient details so that the test 
outlined in [Order P-479] has been met. In particular, the Appellant refers to the 
flow diagrams and theoretical modelling as concrete detailed evidence, the disclosure 
of which would be prejudicial to the Appellant=s competitive advantage. 


. . . The Appellant submits that [Order P-1595] is distinguishable on its facts. The 
Record submitted by the Appellant contains information which is particular to its 
operation and is not generalized. The Record contains information which relates 
specifically to the setup and production of its facility. The information contained in 
the Record is not common to all or most whey production facilities. The flow charts 
and industrial diagrams are unique and particular to the Appellant. The Appellant 
has not made bald assertions that disclosure would result in the harms enumerated in 
section 17(1). The assertions made by the Appellant are supported by the 
information contained in the Record and present a clear danger to the Appellant that 
it will lose its competitive advantage with the disclosure of the material. 

The appellant=s submissions in effect argue that the harm outlined in section 17(1 )(a), that is 
significant prejudice to its competitive position, could reasonably be expected to result from 
disclosure of the record. In particular, the appellant argues that production rates and methods can be 
deduced from Afigures and diagrams® contained in the record. The appellant further indicates that 
competitive harm will result from disclosure of Aflow diagrams®, Allow charts@ and Aindustrial 
diagrams® contained in the record. 

These references to the contents of the record are erroneous, and appear to stem from the appellant=s 
description of the record at the outset of its submissions as including Adiagrams which delineate how 
the production facility is organized, flow charts showing production rates, and statistical modelling 
utilizing the [Ministry=s] assumptions as to particulate impingement.® In fact, the record does not 
contain any organizational diagrams or production flow charts; rather, the record contains only the 
third category described by the appellant, Astatistical@ air dispersion modelling information. 

In my view, the appellant has not discharged its burden of proof under section 17(1). While it seems 
reasonable to conclude that, in some cases, if production rates or methods are disclosed to an 
industry competitor, a business could suffer significant harm to its competitive position, the 
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appellant has failed to bridge the evidentiary gap between disclosure of the record and revelation of 
production rates or methods. The appellant=s submissions on the harm issue are generalized to the 
three categories of information it described, two of which are not contained in the record. The 
appellant=s submissions lack any detail as to how, in particular, disclosure of the air dispersion 
modelling information could allow a person to deduce production rates or methods. 

In addition, the appellant has failed to provide sufficiently detailed information as to how, even if 
production rates or methods could be deduced from the record, disclosure of this information could 
cause harm to its competitive position. As I indicated above, it seems reasonable to conclude that, in 
some cases, disclosure of this type of information to a competitor could cause harm; however, the 
appellant has not given me detailed information about the nature of the industry, the extent to which 
this type of information is known or not known in the industry, or specifically how competitors 
could use this information to the appellant=s disadvantage. 

Finally, the appellant has failed to provide sufficiently detailed evidence to enable me to conclude 
that competitive harm could reasonably be expected to occur from disclosure of this particular 
record in any other sense. I am unable to conclude on the basis of the material before me how the air 
dispersion modelling information in the record could assist the appellant=s competitors. 

Therefore, on this basis, I conclude that part three of the test for exemption under section 17(1) has 
not been met, and thus the section 17(1) exemption cannot apply. 

Although I am ordering disclosure of the record on the basis that section 17(1) does not apply, I feel 
that it would be useful in the circumstances to make a finding on the public interest override in 
section 23 of the Act, below. 

PUBLIC INTEREST IN DISCLOSURE 

Introduction 

Section 23 of the Act reads: 

An exemption from disclosure of a record under sections 13, 15, 17, 18, 20 and 21 
does not apply where a compelling public interest in the disclosure of the record 
clearly outweighs the purpose of the exemption [emphasis added]. 

In order for the section 23 Apublic interest override® to apply, two requirements must be met: (i) 
there must be a compelling public interest in disclosure; and (ii) this compelling public interest must 
clearly outweigh the purpose of the exemption (Order P-1398, upheld on judicial review in Ontario 
(Minister of Finance) v. Ontario (Information and Privacy Commissioner) , [1999] O.J. No. 484 
(C.A.)). 

If a compelling public interest is established, it must then be balanced against the purpose of any 
exemptions which have been found to apply. Section 23 recognizes that each of the exemptions 
listed, while serving to protect valid interests, must yield on occasion to the public interest in access 
to information which has been requested. An important consideration in this balance is the extent to 

[IPC Order PO-1688/June 16, 1999] 


1999 CanLII 14367 (ON IPC) 





- 17- 


which denying access to the information is consistent with the purpose of the exemption (Order P- 
1398, cited above). 

Representations 

In her representations, the requesters counsel states: 

... In view of his concerns, our client wants to have his own engineer review the 
application to assist with comments as to whether the new stack poses any increased 
health or safety risk to him and his family, and as to whether it meets the required 
emission standards. 


Our client=s engineer has reviewed the documentation which has been released, but 
advises that it is missing essential information as to the dispersion modelling and 
therefore he cannot evaluate the information. 

In her supplementary representations, the requesters counsel submits: 

... we enclose with our letter, a letter from our client=s engineer, dated May 3, 
1999. [The engineer] wrote this letter expressly to respond to your request for 
further explanation as to why the missing information is required in order to carry 
out their engineering review. 

The dispersion calculations and modelling results are critical to the very subject 
matter that was posted on the EBR Registry. The EBR is a statute intended to 
provide for public notice and consultation with respect to specific types of 
instruments. In a manner of speaking, all such instruments will involve Atechnical@ 
information. However, unless the technical information necessary to review the 
application is made available, the rights of the public to comment under the EBR will 
be rendered nugatory. This type of information is routinely released when members 
of the public wish to comment on matters posted to the EBR. 


The right of the public to comment should not be compromised, no matter who the 
public is. In the instant case, the [requester], my client, has an even greater than 
usual concern about the pending application for an air approval, relevant to the safety 
of himself and his family. They have been impacted by two significant milk powder 
emissions, which completely coated the interior of their home through their high 
efficiency furnace air intake. After that, my client . . . suffered a nearly fatal 
exposure to an anhydrous ammonia leak from the plant while cleaning his troughs. 
He has been permanently impacted by this accident, which scarred his lungs. It is 
easy to understand why [he] and his family want their advice from an engineer 
retained by them, as to what comments they should make to the Ministry . . . with 
respect to the subject application for an air emissions approval. 
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The [appellant] and its interest in commercial enterprise cannot be considered 
paramount to my client=s family=s right to be assured of their health and safety 
while living adjacent to the [appellant=s] operations, when changes to emissions are 
proposed. 

The requesters engineer states in its letter attached to the requesters supplementary 
representations: 

In 1998, [we were] requested by [the requester] to conduct a technical review of the 
[appellant=s application to the Ministry] . . . The original information forwarded to 
[us] for review consisted of the supporting information that was identified on the 
application that could be released to the public. Subsequently, additional 
information was released by the [Ministry], The following summarizes the 
information forwarded to [us] as of the date of this letter with respect to this 
application: 

$ the Application for Approval (Air); and 

$ parts of the supporting documentation (4 pages) which are noted as 
follows: 

stack discharge summary, 
contaminant emission summary, 
supporting data for natural gas boilers, and 
site and roof plans. 

Information not provided to date includes: 

$ milk and whey process data sheets and flow diagrams (Sections 

12.2.1 and 12.2.2); 

$ milk and whey contaminant emission supporting data (Sections 

12.4.2 and 12.4.3); and 

$ dispersion calculations and modelling results (Appendix F). 

It is [our] understanding that Section 12.2.1, 12.2.2, 12.4.2, and 12.4.3 will not be 
released as a result of previous decisions. 

The documentation provided for review consists of three key pieces of data, which 
are: 


(a) stack discharges: 

(b) location information; and 

(c) modelling results. 
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To assess the stack discharge parameters, review of the process data and flow 
diagrams is required to be completed. As previously noted, this information will not 
be released and as such the discharge parameters will be accepted at face value and 
as inputs to the dispersion modelling. 

To assess the dispersion modelling component, review of the dispersion calculations 
[is] required. The dispersion calculations should include the input parameters for all 
stacks and the various scenarios that have been modelled. Obtaining Appendix F 
will allow for a partial technical review to be completed of the air application, and in 
particular, the dispersion modelling component. The information provided to date 
does not allow any type of technical review to be conducted as the basic assumptions 
used to develop the modelling results have not been provided. 

In summary, without data, a technical review is not able to be completed for this 
application. 

The Environmental Commissioner of Ontario states: 

Section 23 of [the Act] provides for a Apublic interest override® to apply to 
situations where a compelling public interest in the disclosure of information 
outweighs the purpose for keeping information confidential. The [EBR] clearly 
provides that the protection of the environment and the prevention, reduction, and 
elimination of pollution is in the public interest. These principles are expressed in 
the Preamble and in section 2 of the EBR . 

The EBR provides mechanisms to the public to ensure that designated government 
ministries act in the public interest when making decisions about the environment. 
As explained in the ECO=s previous submission, the disclosure of information is 
crucial if these mechanisms are to work effectively. It follows accordingly that the 
disclosure of information regarding the environmental impacts of pollution emissions 
is also in the public interest. 

Therefore, it is the submission of the ECO that the disclosure of information 
regarding the environmental impacts of pollution can be characterized as a 
compelling public interest as stated in section 23 of [the Act] , The ECO refrains 
from commenting on whether this public interest outweighs the purpose of the 
exemption from requiring information to be disclosed in the facts in the specific case 
at hand. 

Is there a compelling public interest in disclosure? 

In Order P-1398, Inquiry Officer John Higgins stated: 
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Order P-984 relies on the Oxford dictionary=s definition of Acompelling@ to mean 
Arousing strong interest or attention®. I agree that this is an appropriate definition 
for this word in the context of section 23. 

In upholding Inquiry Officer Higgins=s decision in Order P-1398, the Court of Appeal for Ontario in 
Minister of Finance (above) stated: 

... in our view the reasons of the inquiry officer make clear that in adopting a 
dictionary definition for the term Acompelling@ in the phrase Acompelling public 
interest®, the inquiry officer was not seeking to minimise the seriousness or strength 
of that standard in the context of the section [at p. 1], 

In light of the Court of Appeal=s comments, I am adopting Inquiry Officer Higgins=s interpretation 
of the word Acompelling@ contained in section 23. 

In my view, there is a public interest in the disclosure of the record at issue in this case. The 
requester and the requesters engineer have stated, and I accept, that release of this record is 
required in order to conduct a technical review of the material submitted by the appellant in support 
of the proposal which, in turn, is required in order to make meaningful submissions to the Ministry 
on whether or not it should grant the appellant=s application for a certificate of approval. Although 
the requester clearly has a personal, private interest in making submissions on the appellant=s 
proposal, the appellant=s interest also coincides with a greater public interest of the community 
surrounding the appellant=s plant, and the general public as a whole. This view is supported by the 
fact that the appellant is represented in this appeal, and for the purpose of the EBR consultation 
process, by counsel employed by an environmental public interest group. The involvement of this 
group suggests a broader public interest in disclosure of this record. This is consistent with Order P- 
270, in which then Commissioner Tom Wright found that the requester, a group active in the area of 
nuclear energy issues, had a public interest in disclosure of the records at issue in that case. 

The public has an interest, from the perspective of protecting the natural environment and protecting 
public health and safety, in seeing that the Ministry conducts a full and fair assessment before 
deciding whether or not to grant the appellant a certificate of approval to discharge air emissions into 
the natural environment. This necessarily entails disclosure of the relevant data contained in the 
record. In addition, the public has an interest in knowing the extent to which the appellant=s 
proposal to change its operations, if implemented, will impact the environment. 

My finding is consistent with one of the fundamental, public interest purposes of the EBR which, as 
the ECO has stated, is the protection of the environment, in part by providing mechanisms to ensure 
that government ministries act in the public interest when making decisions about the environment. 
I agree with the ECO=s submission that disclosure of relevant information is crucial if these 
mechanisms are to work effectively and that, therefore, disclosure of a record regarding the 
environmental impacts of proposed air emissions, such as the record in this case, would be in the 
public interest. 
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Further, this finding is consistent with Orders P-270 and P-1190 (upheld on judicial review in 
Ontario Hydro v. Ontario (Information and Privacy Commissioner), [1996] O.J. No. 4636 (Div. Ct.), 
leave to appeal refused [1997] O.J. No. 694 (C.A.)), in which compelling public interests were found 
in the disclosure of nuclear safety records. Although the circumstances in these cases were not the 
same as those found here, what is common to all of these cases is that the records at issue concerned 
environmental matters with the potential to affect the health and safety of the public. 

In addition, the Environmental Appeal Board has recognized the importance of disclosure of 
relevant information about proposals in the consultation process under the EBR , particularly as it 
relates to the subsequent leave to appeal process: 

... the process followed in this case also reveals problems in the interpretation of the 
EBR . There appears to be a problem, for example, when the Ministry=s Director 
withholds much of the relevant information about an approval process from the 
public because she perceives it to require confidentiality, but the Ministry=s Access 
to Information and Privacy Co-ordinator considers most of the concealed information 
not to be confidential. There is a problem when leave applicants must make their 
applications to this Board based on information that is incomplete and out-of-date, 
because they have not been provided with relevant information ( Residents Against 
Company Pollution Inc, v. Ontario (Ministry of Environment and Energy) , [1996] 

O.E.A.B. No. 29, atp. 46). 

In the same decision, the Board also stated (at p. 7): 

If the right to apply for leave to appeal is to be meaningful, it may be necessary to 
develop mechanisms to ensure that leave applicants have access to the 
documentation upon which the Director based his or her decision, whether generated 
before or after the comment period. 

In another decision on an application for leave to appeal under the EBR , the Board stated: 

The [EBR] is a statute passed specifically for the purpose of enhancing the access of 
ordinary people to the govemment=s process of making decisions that may affect 
environmental quality ( Northwatch v. Ontario (Ministry of Environment and 
Energy) , [1996] O.E.A.B. No 46, at p. 4) 

and (at p. 12): 

Counsel for the Director also submits that. . . Athe usual independent, rigorous and 
exhaustive review process will follow@. Whether the usual review process is 
independent, rigorous and exhaustive may be a matter of opinion . . . This 

submission amounts to an exhortation to Atrust us@. However, the purpose of 
section 38 of the EBR is not to force the citizenry to trust its government, but to 
make the government more accountable to the citizenry by providing an opportunity 
to verify claims of independence, rigorousness and exhaustiveness. 
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Whether or not the appellant=s proposal is granted may have serious implications for the natural 
environment and for the health and safety of the requester and the broader community surrounding 
the appellant=s plant. Because of the potential seriousness of the impact of the Ministry=s decision, 
it is critical that the consultation process under the EBR be conducted in a fair, open and efficient 
manner, and that, to this end, the requester be given timely disclosure of the record, which is clearly 
relevant to the issues in the consultation process. In addition, it is highly important that the public be 
made aware of the potential impact of the appellant=s proposal on the environment, in the event it is 
implemented. 

On the basis of the above, in my view, the public interest in disclosure in this case is Acompelling@ 
as that word has been interpreted in section 23. Accordingly, I am satisfied that there is a 
compelling public interest in the disclosure of the record at issue under section 23 of the Act . 

Does the compelling public interest in disclosure Aclearly outweigh@ the purpose of the section 
17(1) exemption? 

The purposes of section 17(1) of the Act were articulated in Public Government for Private People: 
The Report of the Commission on Freedom of Information and Individual Privacy 1980 , vol. 2 

(Toronto: Queen=s Printer, 1980) (the Williams Commission Report): 

. . . The accepted basis for an exemption relating to commercial activity is that 
business firms should be allowed to protect their commercially valuable information. 

The disclosure of business secrets through freedom of information act requests 
would be contrary to the public interest for two reasons. First, disclosure of 
information acquired by the business only after a substantial capital investment had 
been made could discourage other firms from engaging in such investment. Second, 
the fear of disclosure might substantially reduce the willingness of business firms to 
comply with reporting requirements or to respond to government requests for 
information (p. 313). 

Clearly, the purposes of the section 17(1) exemption are serious, and are intended to protect the 
public interest in the manner expressed by the Williams Commission. However, in this case, the 
public interest in protecting business interests is clearly outweighed by the compelling public 
interest in disclosure of this record for the purposes of advancing the fairness and 
comprehensiveness of the EBR/EPA approval process, informing the public about the potential 
effects should the certificate of approval be granted, and ultimately enhancing environmental 
protection and public health and safety. Therefore, I find that section 23 would apply to override the 
application of section 17 in this case. 

My finding that the Apublic interest override® would apply in these circumstances is supported by 
the legislative history of the Act . It is clear that the Legislature intended that the public interest in 
protecting business by way of the section 17 exemption should yield in circumstances where 
disclosure of the information is in the public interest because it relates to matters of environmental 
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protection. In discussing whether or not the proposed commercial information exemption should be 
subject to a Apublic interest override®, the Williams Commission stated: 

... In short, if the public interest in disclosure of matters relating to environmental 
protection, public health and safety and consumer protection is not explicitly stated, 
it is likely to appear in strained interpretations of other phrases in the exemption. For 
this reason, we recommend the adoption of a limitation of this kind . . . We 
recommend that the limitation make express reference to the public interest in such 
matters as the protection of the environment, consumer protection and public health 
and safety. 

Although ultimately the Legislature did not incorporate specific language in the section 23 public 
interest override referring the public interest in the protection of the environment, consumer 
protection and public health and safety, in my view, it is reasonable to assume that in adopting more 
general language in section 23, the Legislature intended that the override could apply in these types 
of circumstances, among others. This view is reinforced by Assistant Commissioner Tom 
Mitchinson=s finding in Order P-1190 with regard to nuclear safety records. 

The Legislature also recognized the significant weight which should be attributed to information 
concerning environmental protection and public health and safety matters. Section 11(1) reads: 

Despite any other provision of this Act, a head shall, as soon as practicable, disclose 
any record to the public or persons affected if the head has reasonable and probable 
grounds to believe that it is in the public interest to do so and that the record reveals a 
grave environmental, health or safety hazard to the public. 

Section 18(2) reads: 

A head shall not refuse under subsection (1) to disclose a record that contains the 
results of product or environmental testing carried out by or for an institution, unless 


I do not suggest that either section 11 or 18(2) would necessarily apply in the circumstances of this 
case; however, it is clear that the Legislature recognized the special importance of environmental 
protection and public health and safety information, and indicated that in certain circumstances it 
must be disclosed despite any other exemption in the Act . 

The conclusion that there is a compelling interest in disclosure that clearly outweighs the purpose of 
the section 17(1) exemption is also supported by statements made by the Supreme Court of Canada 
about the importance of environmental protection and public health and safety, although made in 
different contexts. For example, in R. v. Sault Ste. Marie (1978), 85 D.L.R. (3d) 161 (S.C.C.), a 
case dealing with prosecution for water pollution, the court stated (at p. 170), 
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... It is essential for society to maintain, through effective enforcement, high 
standards of public health and safety. Potential victims of those who carry on 
latently pernicious activities have a strong claim to consideration. 

In R. v. Canadian Pacific Ltd. (1995), 125 D.L.R. (4th) 385 at 417-418 (S.C.C.), the court said: 

. . . Recent environmental disasters, such as the Love Canal, the Mississauga train 
derailment, the chemical spill at Bhopal, the Chernobyl nuclear accident, and the 
Exxon Valdez oil spill, have served as lightning rods for public attention and 
concern. Acid rain, ozone depletion, global warming, and air quality have been 
highly publicized as more general environmental issues. Aside from high-profile 
environmental issues with a national or international scope, local environmental 
issues have been raised and debated widely in Canada. Everyone is aware that, 
individually and collectively, we are responsible for preserving the natural 
environment. I would agree with the Law Reform Commission of Canada, Crimes 
Against the Environment [Working Paper 44 (Ottawa: The Commission, 1985], 
which concluded at p. 8 that: 

... a fundamental and widely shared value is indeed seriously 
contravened by some environmental pollution, a value which we will 
refer to as the right to a safe environment . 

. . . environmental protection [has] emerged as a fundamental value in Canadian 
society. . . 

In R. v. Hydro-Quebec (1997), 151 D.L.R. (4th) 32 at 99, 102 (S.C.C.), the court stated: 

... [Pollution is an Aevil@ that Parliament can legitimately seek to suppress. Indeed, 

... it is a public purpose of superordinate importance; it constitutes one of the major 
challenges of our time ... the stewardship of the environment is a fundamental value 
of our society. 

In addition, the Supreme Court of Canada has recognized the important public interest in allowing 
the public to scrutinize the regulatory activities of government through access to information 
legislation: 

The overarching purpose of access to information legislation, then, is to facilitate 
democracy. It does so in two related ways. It helps to ensure first, that citizens have 
the information required to participate meaningfully in the democratic process, and 
secondly, that politicians and bureaucrats remain accountable to the citizenry . . . 

Rights to state-held information are designed to improve the workings of 
government; to make it more effective, responsive and accountable . . . [ Dagg v. 

Canada (Minister of Finance) (1997), 148 D.L.R. (4th) 385 at 403 (S.C.C.) per La 
Forest J. (dissenting on other grounds)]. 
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As I found above, the appellant did not meet the onus of proving the application of section 17(1) to 
the record. However, even if the appellant had discharged its onus, the interests sought to be 
protected at section 17(1) would have been clearly outweighed by the compelling public interest in 
disclosure. 

DISCLOSURE MECHANISMS UNDER THE ACT AND THE EBR/EPA 


In its submissions, the requesters counsel stated: 

It is somewhat surprising to the writer that the Ministry even thought it appropriate 
or necessary to advise us that we would have to submit a request pursuant to the 
fActl in order to obtain the application information. This is of great concern because 
it implied that the right to comment under the EBR will be lost when the public is 
obliged to await [an Act! request, which normally takes far longer than the comment 
period during which comments are to be made under the EBR. 

I find these statements persuasive. The EBR indicates that 30 days notice must be given prior to the 
ministry deciding whether or not to implement a proposal (section 22). While this is a statutory 
minimum, it suggests that the Legislature intended for the consultation process to be relatively 
speedy, in the interests of all concerned. On the other hand, the Act sets up a process whereby 
requests must be responded to in 30 days, with the ability of institutions to extend this time period, 
as well as a statutory right of appeal. Overall, the process can extend well beyond the initial 30-day 
period, depending on the particular case. While the process under the Act is relatively speedy, it was 
clearly not designed to acco mm odate the very short processes envisioned by the EBR . In addition, 
the Ministry has discretionary powers under the EBR to provide relevant information to the public 
(by way of the Registry) or to any individual member of the public for the purpose of enhancing the 
fairness and openness of the EBR consultation process (s. 27). Further, in my view, it would appear 
that the Ministry has sufficient expertise in balancing the interest of openness and fairness in the 
consultation process in furtherance of protecting the environment, against the competing interest of 
the protection of commercial interests, to make an initial determination on disclosure. In addition, 
the Ministry may be in a position to impose reasonable pre-conditions to granting access to sensitive 
commercial information, in appropriate cases, to lower the risk of harm to applicants through 
secondary uses or disclosures, beyond the primary purpose of facilitating the consultation process. 

In light of the incompatible timing parameters of the two systems, and the fact that the Ministry has 
the power and expertise to control the extent of disclosure in the consultation process, in my view 
the Act is not an appropriate disclosure mechanism for the purposes of the EBR . My statement 
should not be construed as meaning that the requester or the Ministry has acted improperly, or that 
the Act would never be the appropriate avenue for seeking information relevant to an EBR matter. 
Rather, in my view, the Ministry should not as a matter of general policy direct members of the 
public seeking information for the purpose of an EBR consultation to the Act , but should address the 
issue using its own expertise and statutory powers. 

The same holds true, in my view, for any subsequent proceedings beyond the initial consultation 
process, such as a leave to appeal application to the Board. This application must be made within 15 
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days of notice of the ministers decision, and Regulation 73/94 requires the Board to render a 
decision on the application for leave within 30 days, which may be extended only under Aunusual 
circumstances®, and thus is intended to be advanced quickly. Although it is not expressly stated in 
the Act , the Board may have powers to order disclosure of relevant information under the Statutory 
Powers Procedure Act (SPPA) (s. 5.4). The Board clearly has such powers on appeal, in the event 
leave is granted (SPPA , s. 5.4; EBR , s. 45). 

My views are reinforced by statements made by the Board: 

... it is apparent that if the EBR right to apply for leave to appeal is to be meaningful 
then the information and expert opinion relied upon by the [Ministry] Director must 
be accessible to leave applicants. Very few people will have the time, resources and 
experience to use the [ Act] when compiling their submissions under severe time 
constraints [ Re Knowles (1997), 26 C.E.L.R. (N.S.) 71 at 79], 

In addition, the ECO has suggested that the Ministry should be disclosing relevant information in a 
more timely way in the context of the EBR : 

The ECO has consistently maintained that adequate information is necessary for the 
effective functioning of the EBR and has always urged ministries to provide the 
public with as much information as possible. Both the 1994-1995 and 1997 ECO 
annual reports recommended that ministries ensure that full contact information be 
included in every Registry notice and that details be provided on where the public 
could find more information. An ECO special report to the Legislative Assembly of 
Ontario in October 1996 also expressed concern that ministries failed to provide 
timely information to the public [Environmental Commissioner of Ontario, Report 
1998: Open Doors - Ontario=s Environmental Bill of Rights (Toronto: 1999)]. 

SHARING OF REPRESENTATIONS 

In her submissions, counsel for the requester seeks access to the submissions made by the other 
parties to this appeal, and indicates that she does not object to sharing her client=s submission with 
the other parties as well. 

Section 52(13) of the Act reads: 

The person who requested access to the record, the head of the institution concerned 
and any affected party shall be given an opportunity to make representations to the 
Commissioner, but no person is entitled to be present during, to have access to or to 
comment on representations made to the Commissioner by any other person. 
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In Order 164, Commissioner Linden stated: 

... I agree that the words Ano person is entitled® to see and comment upon another 
person's representations means that no person has the right to do so. In my view, the 
word Aentitled@, while not providing a right to access to the representations of 
another party, does not prohibit me from ordering such an exchange in a proper case. 
Subsection 52(13) does not state that under no circumstances may I make such an 
order; it merely provides that no party may insist upon access to the representations. 

While I clearly have the authority to order the mutual exchange of some or all of the parties= 
representations in a proper case, in my view, such an order is not necessary here, given the outcome 
of this appeal. 

ORDER: 

1. I uphold the decision of the Ministry. 

2. I order the Ministry to disclose the record to the requester no later than July 21,1999, but 
not earlier than July 16,1999. 

3. In order to verify compliance with this order, I reserve the right to require the Ministry to 
provide me with a copy of the material disclosed to the requester. 


Original signed by: _ _ June 16. 1999 

David Goodis 
Senior Adjudicator 
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NATURE OF THE APPEAL: 


The requester is a lawyer representing the defendants in a civil action brought by a named police 
officer involved in a motor-vehicle accident. The former made a request to the Ministry of 
Public Safety and Security (now the Ministry of Community Safety and Correctional Services) 
(the Ministry) under the Freedom of Information and Protection of Privacy Act (the Act ) for 
access to the following information relating to the accident: 

...the names and current detachment location of the officers who were working 
with [the named officer] on the night of the accident, all of their records with 
respect to the events that night, and copies of the subsequent investigation into the 
circumstances of the accident. 

The Ministry issued a decision letter to the requester denying access to the responsive records in 
their entirety on the basis that they qualified for exemption under the following provisions of the 
Act. 


• sections 14(l)(a), 14(l)(b), 14(l)(c) and 14(1)(1) (law enforcement); and 

• section 21(1) (invasion of privacy) with specific reference to sections 
21(3)(a) (medical, psychiatric or psychological information), 21 (3)(b) 
(compiled and identifiable as part of an investigation into a possible 
violation of law) and 21 (3)(d) (employment or educational history). 

The requester (now the appellant) appealed the Ministry’s decision to deny access. 

During mediation, the Ministry said that some information in the records is not responsive to the 
request. The appellant objected to the Ministry’s position in this regard, and responsiveness was 
added as an issue in this appeal. 

Also during mediation, the Ministry issued a new decision letter to the appellant, granting him 
access to the names and current detachment locations of the officers. 

Mediation did not resolve this appeal, and the file was transferred to adjudication. The Ministry 
subsequently issued a third decision letter, identifying six additional pages of responsive records. 
The Ministry denied access to these pages, relying on the same exemptions it had claimed for the 
records identified in its first decision. The Ministry also advised the appellant that “some 
information in the [additional] records is not responsive to your request.” 

This office sent a Notice of Inquiry to the Ministry, initially, outlining the facts and issues and 
inviting the Ministry to make written representations. The Ministry submitted representations in 
response to the Notice. I then sent a Notice of Inquiry to the appellant, together with a copy of 
the non-confidential portions of the Ministry’s representations. The appellant, in turn, provided 
representations. 

In this appeal I must decide whether the records at issue are responsive to the appellant’s request 
and if so, whether the exemptions claimed by the Ministry apply to the records. 
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RECORDS: 

The records consist of 15 pages of police officers’ notebook entries. 

BRIEF CONCLUSION: 

Some of the information in the records is not responsive to the request. Of the responsive 
information, some portions are exempt from disclosure, while the remaining portions are not and 
must be disclosed. 

DISCUSSION: 

RESPONSIVENESS 

In its representations, the Ministry takes the position that only portions of page 8, and all of page 
9, are responsive to the appellant’s request, and that the remaining information (pages 1-7, some 
of page 8 and pages 10-15) is not responsive. 

Previous orders of this office have established that in order for a record to be responsive, it must 
be “reasonably related” to the request (for example, Order P-880). 

The Ministry submits: 

The Ministry has been advised that ... [the accident] occurred late on August 27, 

1998, or in the very early morning hours of August 28, 1998. This would engage 
records about the motor vehicle accident created the evening of August 27 as 
being responsive. 

The Ministry responded by providing the appellant with the address and telephone 
number of the [named city’s] Police Service who investigated the matter to 
determine if there were any breaches of the Criminal Code or other statute. 
Records related to that investigation would be under the control of that Police 
Service. 


The records at issue in this request are not related to the motor vehicle accident. 
The only reference to the motor vehicle accident is on pages 8 (bottom) and 9. 
These notations were made after the accident. The remaining police officer’s 
notes relate to other matters recorded by officers during their tour of duty. In this 
regard, several different matters or incidents may be recorded on the records. The 
Ministry submits that none of the information in these records, which has been 
deemed non-responsive, pertains in any way to the motor vehicle accident. 
Several of the records gathered are dated well before the subject date of this 
request. 
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The Ministry also makes certain confidential representations that I am not at liberty to disclose in 
this order. 

The appellant submits, among other things: 

We have been given very little information as to the nature of the records that the 
O.P.P. acknowledge having with respect to the events of the night of the accident 
and, at minimum, we assume that the following documents exist and should be 
disclosed: 

a) Notes of all of the officers who were with [the named 
officer] to the extent that they record when and where [he] 
was during the course of the evening, who he was with and 
what he did; 

b) Records with respect to OPP pagers to document when [the 
named officer] paged his colleagues; 

c) Records with respect to any internal OPP investigation into 
the events of the night of the accident, and the 
circumstances of the accident. 


The request is not just with respect to the accident itself, but with respect to the 
events of the evening in question in order to establish timelines... 

In addition, ... the Ministry’s grant of access to the first part of our request for the 
names and current detachment locations [of the officers] who were working with 
[the named officer] on the night of the accident is incomplete. 

Having regard to the fact that this accident happened in the early morning hours 
of August 28 th ..., records in the possession or control of the Ministry relevant to 
these issues from the evening of August 27 th will also be responsive and 
reasonably related to the request. 

... the fact that the record was completed after the accident does not alter its 
relevance and responsiveness if it was created within a reasonable time thereafter 
and documented the issues referred to above. 

I have reviewed the records line by line and I agree with the Ministry that portions of page 8, and 
page 9 in its entirety, are responsive to the appellant’s request. I also agree that many entries in 
the officer’s notebooks relate to matters wholly unconnected with the motor-vehicle accident in 
question and are therefore not responsive. 
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At the same time, however, I find that some of the entries that the Ministry claims to be non- 
responsive are, in fact, “reasonably related” to the appellant’s request because they bear directly 
upon the accident. The appellant’s request makes it clear that among other things, he is seeking 
access to “all [the police officers’] records with respect to the events that night.” He clearly 
intended for his request to be comprehensive in scope and to encompass any information that 
might shed light on the accident, including timelines. 


Accordingly, I find that all entries relating to the motor-vehicle accident, including details of 
relevant events leading up to and following the accident, are responsive to the appellant’s 
request. Specifically, I find the following portions of the records to be responsive: 


Page 3: lines 18-38; 

Page 7: lines 1-9 (including the date at the top of the page); 

Page 8: line 8 to the bottom of the page; 

Page 9 in its entirety, except for the fax trailer at the top of the page; 
Page 10: bottom 13 lines; 

Page 11: lines 1-17; and 
Page 13: lines 1-12 and 22-24. 


In addition, I find that the date of each responsive notebook entry, the name of the officer who 
made the entry, and, where indicated on the record, his or her rank, badge number, detachment 
location and other contact information, are also responsive. 


In the remainder of this order, I will review whether the exemptions claimed by the Ministry 
apply to these responsive portions of the records. 

Before doing so, however, I would like to address the appellant’s submission that records 
relating to “OPP pagers” and “any internal OPP investigation” are also responsive to his request, 
and that the Ministry’s disclosure to him of officers’ names and current detachment locations is 
incomplete. 


At the conclusion of mediation in this matter, the Mediator issued a Mediator’s Report setting 
out the issues that had been resolved to date and those remaining in dispute. The parties had an 
opportunity to report any errors or omissions in the Report, and neither party did so. The Report 
indicated that the records at issue consisted of nine pages of police officers’ handwritten notes. 
As noted above, this number increased to fifteen when the Ministry identified six additional 
pages of records in its third decision letter. 
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Thus, the only records before me in this appeal are the fifteen pages of police officers’ notes. 
My task is to decide whether any of this information is responsive and if so, whether it must be 
disclosed. In the circumstances, it would not be reasonable for me to expand the scope of the 
appeal to include possible additional information relating to OPP pagers or investigation records, 
or to rule on whether the Ministry’s disclosure of officers’ names and detachment locations was 
complete. It is possible that additional information may be available from the municipal police 
service that investigated this matter, as the Ministry suggests in its representations, but I will 
make no ruling on this question in this appeal. 

PERSONAL INFORMATION 

I must now decide whether any of the information I found to be responsive contains personal 
information, and if so, whose. 

Under section 2(1) of the Act, personal information is defined, in part, to mean recorded 
information about an identifiable individual, including information relating to the individual’s 
medical history (section 2(1 )(b)), the views or opinions of another individual about the individual 
(section 2(l)(g)) or the individual’s name where it appears with other personal information 
relating to the individual or where the disclosure of the name would reveal other personal 
information about the individual (section 2(1 )(h)). 

The Ministry submits: 

... portions of the information contained in the records are recorded information 
about identifiable individuals, other than the requester, in accordance with section 
2(1) of the Act. 


The record, although compiled by the OPP, does contain the personal information 
of a named person. The position of the Ministry is that the comments relate to 
incident circumstances and injuries suffered by the officer and are personal 
information and clearly distinguishable from records which would depict the 
normal execution of their duties. It does not constitute the officer’s employment 
responsibilities or position. 

The appellant submits: 

We concede that some of the information that is sought may contain personal 
information as defined in the Act, however, any privacy interest with respect to it 
has been waived as the identities of the individuals present have already been 
disclosed. 

To the extent that the records contain personal information with respect to [the 
named officer], including information with respect to his injuries and the 
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circumstances of the accident, there can be no privacy concern because [he] has 
commenced a civil action and thereby has subjected himself to discovery rights 
under the Ontario Rules of Civil Procedure, which include obligations to disclose 
and produce personal information, including medical and financial records ... 

... all of the individuals who created the records were apparently O.P.P. (law 
enforcement) officers, and if the records were created or maintained pursuant to 
their duties as such to document the events as part of an O.P.P. investigation into 
the happening of the accident, then it is difficult for us to appreciate how the 
records can contain anything other than professional or government capacity 
information. 

I find that the following entries contain the named officer’s personal information: 

• Page 3: lines 24-38; 

• Page 7: lines 1-9 (including the date at the top of the page); 

• Page 8: line 8 to the bottom of the page; 

• Page 9: lines 1-12; 

• Page 10: bottom 13 lines; 

• Page 11: lines 1-17; and 

• Page 13: lines 1-12 and 22-24. 

This personal information includes medical information and other information of a personal 
nature about the named officer in connection with the accident. Information about the officer’s 
injuries constitutes his personal information (Reconsideration Order PO-2063-R). The fact that 
the officers who created these notebook entries may have done so as part of their professional 
responsibilities does not mean that the notes cannot contain personal information. In addition, 
the fact that an individual has brought a civil action does not mean that he has waived his privacy 
rights under the Act. 

I also find that the following entry contains the personal information of another individual: 

• Page 9: lines 13-14. 

Finally, I find that the following entries do not contain personal information: 

• Page 3: lines 18-23; and 
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• Page 9: lines 15-19. 

INVASION OF PRIVACY 

The Ministry initially relied on section 21(1), with specific reference to sections 21 (3)(a), 
21 (3)(b) and 21 (3)(d). In its representations, the Ministry relies on sections 21 (3)(a), 21 (3)(b), 
21(2)(e), 21(2)(f) and 21 (2)(i) in support of its section 21(1) claim. These sections read: 

(2) A head, in determining whether a disclosure of personal information 
constitutes an unjustified invasion of personal privacy, shall consider all the 
relevant circumstances, including whether, 

(e) the individual to whom the information relates will be 
exposed unfairly to pecuniary or other harm; 

(f) the personal information is highly sensitive; 

(i) the disclosure may unfairly damage the reputation of any 
person referred to in the record. 

(3) A disclosure of personal information is presumed to constitute an 
unjustified invasion of personal privacy where the personal information, 

(a) relates to a medical, psychiatric or psychological history, 
diagnosis, condition, treatment or evaluation; 

(b) was compiled and is identifiable as part of an investigation 
into a possible violation of law, except to the extent that 
disclosure is necessary to prosecute the violation or to 
continue the investigation; 

Section 21(1) is a mandatory exemption protecting information whose disclosure constitutes an 
unjustified invasion of another individual’s privacy. Where a requester seeks access to another 
individual’s personal information, section 21(1) prohibits an institution from disclosing this 
information unless any of the exceptions at sections 21(l)(a) through (f) apply. If any of these 
exceptions apply, the information cannot be exempt from disclosure under section 21(1). 
Section 21(1 )(f), which is the only exception that might apply in this case, permits disclosure 
only where it “does not constitute an unjustified invasion of personal privacy.” 

Sections 21(2) through (4) of the Act provide guidance in determining whether disclosure would 
result in an unjustified invasion of an individual’s personal privacy. Section 21(2) provides 
some criteria for determining whether the personal privacy exemption applies. Section 21(3) 
lists the types of information whose disclosure is presumed to constitute an unjustified invasion 
of personal privacy. Section 21(4) lists the types of information whose disclosure does not 
constitute an unjustified invasion of personal privacy. 
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The Divisional Court has ruled that once a presumption against disclosure has been established 
under section 21(3), it cannot be rebutted by either one or a combination of the factors set out in 
section 21(2). A section 21(3) presumption can be overcome, however, if the personal 
information at issue is caught by section 21(4) or if the “compelling public interest” override at 
section 23 applies ( John Doe v. Ontario (Information and Privacy Commissioner ) (1993), 13 
O.R. (3d) 767). 

If none of the presumptions in section 21(3) applies, the institution must consider the factors 
listed in section 21(2), as well as all other relevant circumstances. 

With respect to the section 21(3)(a) presumption, the Ministry submits: 

It is clear the information relates [to] and describes the condition of a named 
individual. 

With respect to the section 21 (3)(b) presumption, the Ministry submits, among other things: 

The entire record [sic] at issue was compiled during the course of an ongoing law 
enforcement investigation. 

The appellant submits that because the named officer has brought a civil proceeding, “the Rules 
of Civil Procedure have the effect of waiving any privacy concerns with respect to his 
information” and section 21(3)(a) cannot apply. He submits that the Rules prohibit his client 
from disclosing or using information obtained through the discovery process for any other 
purpose. In particular, the appellant refers to Rule 30.1.01(3) of the Rules of Civil Procedure, 
which reads: 

All parties and their counsel are deemed to undertake not to use evidence or 
information to which this Rule applies for any purposes other than those of the 
proceeding in which the evidence was obtained. 

The appellant also submits that the Rules require very broad disclosure and production. He cites 
Rules 30.02(1) and (2), which read: 

(1) Every document relating to any matter in issue in an action that is or has 
been in the possession, control or power of a party to the action shall be disclosed 
as provided in rules 30.03 to 30.10, whether or not privilege is claimed in respect 
of the document. 

(2) Every document relating to any matter in issue in an action that is in the 
possession, control or power of a party to the action shall be produced for 
inspection if requested, as provided in rules 30.03 to 30.10, unless privilege is 
claimed in respect of the document. 
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With respect to section 21(3)(b), the appellant submits: 

We concede that to the extent that section 21 (3)(b) may have some relevance to 
the issues on this application, ... we have no interest in the underlying OPP 
investigation into a possible violation of the law that brought [the named officer] 
and his colleagues to [the named city] and, similarly, we have no interest in the 
police methods being used in that investigation. ... 

... to the extent that the records deal with [the named officer’s] activities on the 
night of August 27 to 28, 1998 after he completed his shift, and to the extent that 
they relate to the circumstances of the accident, there cannot be a section 21(3)(b) 
concern, as [the named officer] was off duty and obviously not investigating a 
possible violation of the law at the material time. 

I will first address the appellant’s argument that information that might otherwise be exempt 
under section 21(1) is protected by an implied undertaking pursuant to Rule 30.1.01(3) of the 
Rules of Civil Procedure, and that the Rules require broad disclosure. The civil discovery 
process and the access scheme under the Act are separate and distinct from one another. 
Information that may be exempt under the Act may be available pursuant to civil discovery 
proceedings, and vice versa (see section 64 of the Act and Order PO-1688). Accordingly, 
whether or not the same or similar information may be disclosed under the Rules is irrelevant to 
whether the Ministry must disclose the information in these records under the Act. 

The responsive personal information at issue consists of various police officers’ notebook entries 
relating to the motor-vehicle accident. I find that some of these entries relate to the medical 
condition of the named officer and another individual. I also find that all the responsive personal 
information was compiled and is identifiable as part of an investigation into a possible violation 
of law; whether or not the named officer was off duty during the time-period in question does not 
affect my finding in this regard, as the notes pertain to the circumstances of the accident itself 
and were made by other officers. Again, an individual who has brought a civil proceeding 
cannot be taken to have thereby waived his privacy rights under the Act. Accordingly, disclosing 
this information is presumed to constitute an unjustified invasion of these individuals’ privacy 
under sections 21 (3)(a) (some of the responsive entries containing personal information) and 
21 (3)(b) (all the responsive entries containing personal information). These presumptions are 
not rebutted by section 21(4) or the “compelling public interest” override at section 23, which 
was not raised in this case. I therefore find that disclosing this information would constitute an 
unjustified invasion of personal privacy under section 21(1). 

The Ministry and the appellant also make representations on sections 21(2)(e), 21 (2)(f) and 
21(2)(i). While I have reviewed these representations, it is not necessary for me to address them 
because of my finding that the section 21(3 )(a) and 21 (3)(b) presumptions apply. 
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LAW ENFORCEMENT 

I must now review whether any of the discretionary law enforcement exemptions apply to the 
responsive notebook entries that I found do not contain personal information, namely: 

• Page 3: lines 18-23; and 

• Page 9: lines 15-19. 

The Ministry initially claimed sections 14(l)(a), 14(1 )(b), 14(l)(c) and 14(1)(1). In its 
representations, the Ministry relies on sections 14(l)(a), 14(l)(b) and 14(l)(c) only. These 
sections read: 

A head may refuse to disclose a record where the disclosure could reasonably be 
expected to, 

(a) interfere with a law enforcement matter; 

(b) interfere with an investigation undertaken with a view to a 
law enforcement proceeding or from which a law 
enforcement proceeding is likely to result; 

(c) reveal investigative techniques and procedures currently in 
use or likely to be used in law enforcement; 

The term “law enforcement,” which appears in these sections, is defined in section 2(1) of the 
Act as follows: 

“law enforcement” means, 

(a) policing, 

(b) investigations or inspections that lead or could lead to 
proceedings in a court or tribunal if a penalty or sanction 
could be imposed in those proceedings, and 

(c) the conduct of proceedings referred to in clause (b); 

Because sections 14(l)(a), 14(l)(b) and 14(l)(c) are discretionary exemptions, even if the 
information falls within the scope of these sections, the institution must nevertheless consider 
whether to disclose the information to the requester. 
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With respect to sections 14(l)(a) and 14(l)(b), the Ministry submits: 

The Ministry has been advised that in fact this matter is still subject to ongoing 
investigation. The release of information in the record would convey ... 
confidential information about the nature and extent of the evidence that has been 
compiled by the OPP in connection with the investigation. Release of the 
information at issue might provide the accused or other involved parties with the 
opportunity to tamper with evidence, which may exist but may not be known to 
police at this time and subsequently prejudice a fair trial should charges and court 
ensue. 

... the release of the records at issue would seriously interfere with an ongoing 
matter. Public dissemination of the information in the records, at this point in 
time, could lead to the suppression or destruction of evidence and could alert the 
suspect or others about the extent and nature of the evidence compiled by the OPP 
and hinder the investigation or eventual prosecution of the suspect. 

With respect to section 14(l)(c) the Ministry submits, in addition to its confidential 
representations, that “on a clear read of the records the unique technique deployed in this 
circumstance is evident.” 

The appellant again submits that he is not seeking access to “the underlying law enforcement 
issue” that brought the named officer to the city where the accident occurred. 

Previous orders of this office have found that for sections 14(l)(a) or 14(l)(b) to apply, the “law 
enforcement matter” or “investigation” in question must be specific and ongoing. The 
exemptions do not apply where the matter or investigation is completed, or where the alleged 
interference is with “potential” law enforcement matters or investigations [Orders PO-2085, MO- 
1578], 

In order to qualify as an “investigative technique or procedure” under section 14(1 )(c), the 
institution must show that disclosing the technique or procedure to the public could reasonably 
be expected to hinder or compromise its effective utilization. The section 14(l)(c) exemption 
normally will not apply where the technique or procedure is generally known to the public 
[Orders P-170, P-1487]. In addition, the techniques or procedures must be “investigative.” The 
exemption will not apply to “enforcement” techniques or procedures [Orders PO-2034, P-1340], 

I find that disclosing the entries at issue on page 3 (lines 18-23) could reasonably be expected to 
reveal investigative techniques and procedures currently in use or likely to be used in law 
enforcement. These entries therefore qualify for exemption under section 14(l)(c). The 
confidential nature of the information and the Ministry’s representations preclude me from 
elaborating on my ruling in this regard. I am also satisfied, based on the Ministry’s 
representations, that the Ministry has properly exercised its discretion in denying access to this 
information. 
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I find that the entry at issue on page 9 (lines 15-19), however, does not qualify for exemption 
under sections 14(1 )(a), 14(1 )(b) or 14(1 )(c). While I accept that a specific law enforcement 
matter or investigation may be ongoing, I am not satisfied that disclosing this entry could 
reasonably be expected to interfere with this law enforcement matter or investigation. I also find 
that disclosing this entry could not reasonably be expected to reveal any investigative techniques 
or procedures under section 14(l)(c). Accordingly, I will order the Ministry to disclose this 
information. 

ORDER: 

I order the Ministry to disclose page 9 (lines 15-19) to the appellant by December 18, 2003. For 
greater certainty, I am attaching a highlighted version of page 9 with the copy of this order being 
sent to the Ministry, identifying the portions that it must not disclose. 

I uphold the Ministry’s decision to deny access to the remaining information. 

In order to verify compliance with the terms of Provision 1, I reserve the right to require the 
Ministry to provide me with a copy of page 9 that is disclosed to the appellant, upon request. 


Original Signed By: _ _ November 27, 2003 

Shirley Senoff 
Adjudicator 
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NATURE OF THE APPEAL: 


The University of Ottawa (the University) received the following request under the Freedom of 
Information and Protection of Privacy Act (the Act): 

I request all emails from [a named individual (the affected party)] received by the 
Dean of the Faculty of Science and all emails sent to [the affected party] by the 
Dean of the Faculty of Science. I also request all emails from [the affected party] 
received by the Dean of the Faculty of Science and forwarded by the Dean of the 
Faculty of Science to a third party. The respondent period is from September 1, 

2005, to present. 

The University located records responsive to the request and issued a decision letter to the 
requester denying him access to these records pursuant to the exclusion in section 65(6) (labour 
relations and employment records), the discretionary exemptions in sections 19 (solicitor-client 
privilege) and 22 (information available to the public), and the mandatory exemption in section 
21 (personal privacy) of the Act. 

The requester (now the appellant) appealed the University’s decision. 

During mediation, the possible application of sections 49(a) and 49(b) were identified as issues 
in this appeal. In addition, the University provided the appellant with a revised index of records, 
and issues regarding the number and description of the responsive records were resolved. The 
appellant confirmed that he wished to pursue access to all records at issue in this appeal. 

Mediation did not resolve this appeal, and it was transferred to the inquiry stage of the process 
where an adjudicator conducts an inquiry under the Act. A Notice of Inquiry, identifying the 
facts and issues in this appeal, was initially sent to the University and the affected party. 
Representations were received from both of these parties. The Notice of Inquiry was then sent to 
the appellant, along with the non-confidential portions of the representations of the University 
and the affected party. The appellant also provided representations in response to the Notice. 

This file was then transferred to me to complete the inquiry. I also note that, after all the 
representations were received, I received an unsolicited letter from a labour organization 
addressing certain issues in this appeal. I have reviewed this material, and find that it does not 
affect the outcome of this appeal. 

RECORDS: 

The records remaining at issue consist of 65 documents. All of these records are emails or email 
strings between the affected party and the dean. Some of these emails also include attachments. 

The records are numbered in reverse chronological order, with Record 1 being the most recent, 
and Record 65 being the oldest. Records 1 through 45 cover the period of time during which the 
affected party was employed in some capacity by the University. The earlier records (records 
46-65) do not involve the affected party in an employment capacity. 
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DISCUSSION: 

LABOUR RELATIONS AND EMPLOYMENT RECORDS 
General Principles 

Section 65(6) of the Act states: 

Subject to subsection (7), this Act does not apply to records collected, prepared, 
maintained or used by or on behalf of an institution in relation to any of the 
following: 

1. Proceedings or anticipated proceedings before a court, 
tribunal or other entity relating to labour relations or to the 
employment of a person by the institution. 

2. Negotiations or anticipated negotiations relating to labour 
relations or to the employment of a person by the institution 
between the institution and a person, bargaining agent or 
party to a proceeding or an anticipated proceeding. 

3. Meetings, consultations, discussions or communications 
about labour relations or employment related matters in 
which the institution has an interest. 

If section 65(6) applies to the record, and none of the exceptions found in section 65(7) apply, 
the record is excluded from the scope of the Act. 

The term “labour relations” refers to the collective bargaining relationship between an institution 
and its employees, as governed by collective bargaining legislation, or to analogous relationships 
[Order PO-2157, Ontario (Minister of Health and Long-Term Care) v. Ontario (Assistant 
Information and Privacy Commissioner), [2003] O.J. No. 4123 (C.A.)]. 

The term “employment of a person” refers to the relationship between an employer and an 
employee. The term “employment-related matters” refers to human resources or staff relations 
issues arising from the relationship between an employer and employees that do not arise out of a 
collective bargaining relationship [Order PO-2157]. 

If section 65(6) applied at the time the record was collected, prepared, maintained or used, it 
does not cease to apply at a later date [Ontario (Solicitor General) v. Ontario (Assistant 
Information and Privacy Commissioner) (2001), 55 O.R. (3d) 355 (C.A.), leave to appeal refused 
[2001] S.C.C.A. No. 507, (“ Solicitor GeneraF )]. 
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Representations 

The University takes the position that the Act does not apply to certain records because they fall 
within the exclusion in section 65(6). The University states that this section applies to a number 
of the records created during the time in which the affected party was an employee with the 
University (Records 6, 8, 9, 11, 13, 15-21, 23-27, 30-32, 34-36, 39, 40, 42, 44 and 45) and one 
record created prior to the affected party’s employment (Record 50). 

In its general representations on this exclusion, the University states that the records were 
prepared by employees or their assistants and/or agents of the University, on behalf of the 
University, and represent advice provided to management regarding labour-relations matters. 
The University then identifies that these records relate to matters in which the University is 
acting as an employer, and the terms and conditions of employment or human resources are at 
issue, and refers to the case of Ontario (Ministry of Correctional Sen’ices) v. Goodis (2008), 98 
O.R. (3d) 457, [2008] O.J. No. 289 (Div. Ct.) in support of its position that the records are, 
therefore, excluded. In addition, the University identifies that its relationship with its full-time 
professors is governed by a Collective Agreement, and that all labour-relations matters between 
the University and the professors are dealt with in accordance with the collective agreement. 
The University then states: 

At the time of the Appellant’s request for information, which is the subject matter 
of this Appeal, the Appellant was an APUO member and involved with several 
labour-relations matters, such as grievances, with [the University]. These matters 
are on-going. The relationship between undergraduate and graduate students who 
are engaged by [the University] from time to time as teaching assistants, tutors, 
research assistants is governed by the Collective Agreement between [the 
University] and The Canadian Union of Public Employees ... 

Records 6, 7, 8, 9, 11, 13, 15-21, 23-28, 30-32, 34- 36, 39-40, 42, 44-45 and 50 
relate, amongst others, to the administrative process involved in the development 
of [the University’s] strategy in response to the grievances, disciplinary matters or 
complaints filed in accordance with the Collective Agreement. This includes, but 
is not limited to, the obtaining of information, the organization of the relevant 
materials, the clarification of facts from other individuals or events, the 
confirmation of what actually occurred in relation to the grievance and 
disciplinary issues, the general administration of the relevant grievance or 
disciplinary process, the obtaining of background information and supporting 
documents, and researching relevant issues. Numerous individuals at [the 
University] are involved with handling a labour-relations matter, including, but 
not limited to the Dean of the Faculty of Science, University of Ottawa legal 
counsel, members of the Human Resources department and other individuals. 

In its confidential representations, the University then reviews each of the records which it 
claims fall outside the scope of the Act on the basis of the exclusion in section 65(6). After doing 
so, the University states: 
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Accordingly, all of the above-referenced records were prepared by employees or 
agents on behalf of the University. The records were also maintained by the 
University which was in control and custody of these records. Furthermore, these 
Records contain information pertaining to various grievances filed by an 
individual or disciplinary matters filed against an individual who is subject to the 
Collective Agreement and/or the CUPE Agreement, which documents relate to 
labour relations or employment-related matters 

The University then provides representations on the application of the exclusionary provisions in 
sections 65(6)1 and 65(6)3, which I review below. 

The appellant does not directly address the issue of the application of the exclusion to the records 
at issue; however, he argues that the approach to this exclusion taken by this office in previous 
orders is incorrect. The appellant also argues that if the institution obtained or produced the 
records through actions which were improper or contrary to collective agreements, international 
agreements, legal precedents and other rules and contentions, any claimed exemptions or 
exclusions are made void by the institution’s breaches. The appellant provides extensive 
representations identifying how, in his view, the collection and use of the records by the 
University violated a number of agreements, precedents, rules and conventions. 

The appellant also refers to the fact that, pursuant to the applicable collective agreement, two 
formal grievances have been filed against the University in regards to the actions of the 
University in collecting and using material obtained by the affected party. 

Section 65(6)3: matters in which the institution has an interest 

Introduction 

For section 65(6)3 to apply, the institution must establish that: 

1. the records were collected, prepared, maintained or used by an 
institution or on its behalf; 

2. this collection, preparation, maintenance or usage was in relation 
to meetings, consultations, discussions or communications; and 

3. these meetings, consultations, discussions or communications are 
about labour relations or employment-related matters in which the 
institution has an interest. 

In addition to the representations set out above, the University confirms that it has an interest in 
the matters involving its own workforce and the collective agreements referred to. It states that 
the records at issue are internal emails prepared and maintained in relation to consultations, 
discussions and communications, and provides the following information on section 65(6)3: 


[IPC Order PO-2951/February 9,2011] 


2011 CanLII 7189 (ON IPC) 



- 5 - 


The information found in the Records relate to communications between 
University of Ottawa legal counsel, agents and the Dean of the faculty involved in 
the labour-relations issue. In particular, [the University] prepared and maintained 
these records with regard to consultations and communications concerning a 
disciplinary matter as well as a grievance filed against one of its professors ... 

The University had [an] interest in this matter involving its workforce [ Ontario 
(Solicitor General) v. Ontario (Assistant Information and Privacy Commissioner), 
supra]. For any employer, ... disciplinary actions and grievances filed under [a 
collective agreement] are serious matters which must be solved as efficiently as 
possible. Grievances as well as any form of tension in the workplace will affect 
the working environment. This could result in an increased stress level, 
unpleasant atmosphere, tensed relations between employees, etc. Therefore, the 
University of Ottawa has a definite interest in these matters. 

Requirement 1: Were the records collected, prepared, maintained or used by the University or 
on its behalf? 

The University identifies that the records are email communications between University legal 
counsel and University staff, including officers and agents, and takes the position that the records 
were collected, prepared, maintained and used by the University. Based on my review of the 
emails, it is clear that the records were collected, prepared, maintained and/or used by the 
University. 

Requirement 2: Were the records collected, prepared, maintained and/or used in relation to 
meetings, consultations, discussions or communications? 

In support of its position that the records were collected, prepared, maintained and/or used in 
relation to meetings, consultations, discussions or communications, the University states the 
records are emails prepared and maintained in relation to discussions and communications. On 
my review of these records, I am satisfied that they were prepared, maintained or used in relation 
to discussions or communications. The records themselves consist of email communications 
prepared by employees or their assistants and/or agents, and consist of communications between 
these parties and the dean and/or legal counsel. 

Part 3: Were the meetings, consultations, discussions or communications about labour 
relations or employment-related matters in which the institution has an interest? 

As identified above, the type of records excluded from the Act by section 65(3) are documents 
related to matters in which the institution is acting as an employer, and terms and conditions of 
employment or human resources questions are at issue. 

The phrase “labour relations or employment-related matters” has been found to apply in the 
context of: 

• a job competition [Orders M-830, PO-2123] 

• an employee’s dismissal [Order MO-1654-1] 
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• a grievance under a collective agreement [Orders M-832, PO-1769] 

• disciplinary proceedings under the Police Sen’ices Act [Order MO- 1433-F] 

• a “voluntary exit program” [Order M-1074] 

• a review of “workload and working relationships” [Order PO-2057] 

• the work of an advisory committee regarding the relationship between the 
government and physicians represented under the Health Care Accessibility Act 
[Ontario (Minister of Health and Long-Term Care) v. Ontario (Assistant 
Information and Privacy Commissioner), [2003] O J. No. 4123 (C.A.)] 

The phrase “labour relations or employment-related matters” has been found not to apply in the 
context of: 

• an organizational or operational review [Orders M-941, P-1369] 

• litigation in which the institution may be found vicariously liable for the 
actions of its employee [Orders PO-1722, PO-1905] 

The phrase “in which the institution has an interest” means more than a “mere curiosity or 
concern,” and refers to matters involving the institution’s own workforce [Solicitor Genercd 
(cited above)]. 

In support of its position that the records fall within the exclusion in section 65(6)3, the 
University states that the records: 

... relate, amongst others, to the administrative process involved in the 
development of the University of Ottawa’s strategy in response to the grievances, 
disciplinary matters or complaints filed in accordance with the Collective 
Agreement. This includes, but is not limited to, the obtaining of information, the 
organization of the relevant materials, the clarification of facts from other 
individuals or events, the confirmation of what actually occurred in relation to the 
grievance and disciplinary issues, the general administration of the relevant 
grievance or disciplinary process, the obtaining of background information and 
supporting documents, and researching relevant issues. Numerous individuals at 
[the University] are involved with handling a labour-relations matter, including, 
but not limited to the Dean of the Faculty of Science, University of Ottawa legal 
counsel, members of the Human Resources department and other individuals. 

With respect to the issue of whether the University has an interest in the labour-relations or 
employment-related matters, the University confirms that it has an interest in the matters 
involving its own workforce and the collective agreements referred to. 

Findings 

Previous orders of this office, including the decision in “ Solicitor General,” have consistently 
found that disciplinary actions involving an employee are employment-related matters. In 
addition, a number of previous orders have established that grievances initiated pursuant to the 
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procedures contained in the collective agreement are, by their very nature, about labour relations 
matters (Orders PO-1223, PO-1769). 

With respect to the scope of the exclusionary provision, Swinton J. for a unanimous Court, wrote 
in Ontario (Ministry of Correctional Services) v. Gooclis (2008) that: 

In Reynolds v. Ontario (Information and Privacy Commissioner, [2006] O.J. No. 

4356, this Court applied the equivalent to s. 65(6) found in municipal freedom of 
information legislation to documents compiled by the Honourable Coulter 
Osborne while inquiring into the conduct of the City of Toronto in selecting a 
proposal to develop Union Station. The records he compiled in interviewing Ms. 
Reynolds, a former employee, were excluded from the Act, as Mr. Osborne was 
carrying out a kind of performance review, which was an employment-related 
exercise that led to her dismissal (at para. 66). At para. 60, Lane J. stated, 

It seems probable that the intention of the amendment was to 
protect the interests of institutions by removing public rights of 
access to certain records relating to their relations with their own 
workforce. 

Cautioning that there is no general proposition that all records pertaining to employee conduct 
are excluded from the Act, even if they are in files pertaining to civil litigation or complaints by a 
third party, Swinton J. also pointed out that “(w)hether or not a particular record is ‘employment 
related’ will turn on an examination of the particular document.” 

I agree with and adopt the analysis set out above for the purpose of making my determinations in 
this appeal. 

In this appeal, with the exception of Record 50, the records for which the exclusion is claimed 
are email communications between an employee of the University and the dean and, for most of 
these records, legal counsel. At the time of the request, the appellant was an APUO member, 
and was involved with several labour-relations matters, such as grievances, with the University. 
Subsequently, grievances were brought against the University relating directly to the collection 
and use of the records at issue. 

The University has stated that the records relate to the administrative process involved in the 
development of the University of Ottawa’s strategy in response to the grievances, disciplinary 
matters or complaints filed in accordance with the Collective Agreement. On my review of the 
records for which the exclusion in section 65(6)3 is claimed, I am satisfied that (with the 
exception of Record 50), they were prepared and maintained by the University with regard to 
consultations and communications concerning a disciplinary matter as well as grievances, 
including a grievance filed against one of its professors. Accordingly, these records relate to the 
University’s relations with its own workforce, and the University has an interest in these records. 
In these circumstances, I am satisfied that the exclusionary wording in section 65(6)3 applies to 
the records, and they fall outside the scope of the Act. 
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With respect to the appellant’s argument that the exclusionary provision cannot apply because 
the records were obtained or produced improperly or contrary to various agreements or 
protocols, in my view the manner in which the University obtained the records does not affect 
my finding that they are excluded from the scope of the Act , in the circumstances of this appeal. 
It is clear that the University used these records in relation to discussions or communications 
about labour relations or employment-related matters. Indeed, the manner in which the 
University collected and used the records appears to itself be an issue in two other grievances. In 
these circumstances, I find that the questions regarding the manner in which these records were 
obtained or used does not affect my finding that they are excluded from the scope of the Act. 

Record 50 is different from the other records for which the exclusion was claimed. As identified 
above, a number of the records were provided by the affected party to the Dean prior to the 
affected party’s employment with the University. Record 50 is one of these records, and it 
relates solely to an issue regarding a legal action. In my view, this record does not relate to a 
labour-relations or employment-related matter, nor has the University provided sufficient 
evidence to satisfy me that it fits within the exclusionary provision in section 65(6). As a result, 
I find that this record is not excluded from the scope of the Act. 

In conclusion, I find that Records 6, 7, 8, 9, 11, 13, 15-21, 23-28, 30-32, 34-36, 39, 40, 42, 44 
and 45 are excluded from the scope of the Act. 

I will now review whether the remaining records (Records 1-5, 10, 12, 14, 22, 29, 33, 37, 38, 41, 
43 and 46-65) qualify for exemption under the Act. 

PERSONAL INFORMATION 

In order to determine which sections of the Act may apply, it is necessary to decide whether the 
record contains “personal information” and, if so, to whom it relates. That term is defined in 
section 2(1) as follows: 

“personal information” means recorded information about an identifiable 
individual, including, 

(a) information relating to the race, national or ethnic origin, 
colour, religion, age, sex, sexual orientation or marital or 
family status of the individual, 

(b) information relating to the education or the medical, 
psychiatric, psychological, criminal or employment history 
of the individual or information relating to financial 
transactions in which the individual has been involved, 

(c) any identifying number, symbol or other particular assigned 
to the individual, 
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(d) the address, telephone number, fingerprints or blood type of 
the individual, 

(e) the personal opinions or views of the individual except 
where they relate to another individual, 

(f) correspondence sent to an institution by the individual that 
is implicitly or explicitly of a private or confidential nature, 
and replies to that correspondence that would reveal the 
contents of the original correspondence, 

(g) the views or opinions of another individual about the 
individual, and 

(h) the individual’s name where it appears with other personal 
information relating to the individual or where the 
disclosure of the name would reveal other personal 
information about the individual; 

The list of examples of personal information under section 2(1) is not exhaustive. Therefore, 
information that does not fall under paragraphs (a) to (h) may still qualify as personal 
information [Order 11]. 

To qualify as personal information, the information must be about the individual in a personal 
capacity. As a general rule, information associated with an individual in a professional, official 
or business capacity will not be considered to be “about” the individual [Orders P-257, P-427, P- 
1412, P-1621, R-980015, MO-1550-F, PO-2225]. However, even if information relates to an 
individual in a professional, official or business capacity, it may still qualify as personal 
information if the information reveals something of a personal nature about the individual 
[Orders P-1409, R-980015, PO-2225], 

In addition, to qualify as personal information, it must be reasonable to expect that an individual 
may be identified if the information is disclosed [Order PO-1880, upheld on judicial review in 
Ontario (Attorney General) v. Pascoe, [2002] O.J. No. 4300 (C.A.)]. 

By relying on sections 49(a) and (b) the University takes the position that certain records contain 
the personal information of the appellant. The University also identifies that the records contain 
the personal information of the affected party, and that some records contain the personal 
information of other identifiable individuals. The University states: 

The records at issue contain information about [the affected party] in a personal 
capacity. It is reasonable to expect that information of a personal nature about the 
individual may be identified if the records are disclosed. [Order PO-1880, upheld 
on judicial review in Ontario (Attorney General) v. Pascoe , [2002] O.J. No. 4300 
(C.A.)] Even if the information relates to an individual in a professional, official 
or business capacity, such information may still qualify as personal information if 
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the information reveals something of a personal nature about the individual. 

[Orders P-1409, R-980015, PO-2225] The personal information contained in the 
records at issue also relates to individuals other than the appellant and [the 
affected party]. 

In its confidential representations, the University describes the status of the affected party. It 
then states: 

The information in the records contain, for instance, the name of [the affected 
party], the education and employment history of [the affected party], medical 
information, financial information, a personal evaluation of [the affected party], 
the personal email address of [the affected party] and [the affected party’s] views 
or opinions, [the affected party’s] own personal concerns about various situations 
or other matters unrelated to the appellant. Many of the records were 
communications sent to the University ... legal counsel and were explicitly of a 
private or confidential nature. The records also contain information about [the 
affected party] that, if disclosed, would reveal other information about this 
individual which would compromise the personal privacy of this individual. 

The appellant does not address the issue of whether the records contain personal information. 

Findings 

I have carefully reviewed the records remaining at issue. All of the records are emails between 
the affected party and the dean, and many are also sent to University legal counsel. These emails 
cover a period of approximately 19 months. As identified above, at a certain point in time the 
affected party became employed in some capacity by the University. This change in the 
relationship between the affected party and the University affects my findings on whether or not 
some of the information qualifies as the affected party’s personal information. 

The affected party 

Emails sent and received prior to the affected party’s employment with the University (Records 
46-65) do not involve the affected party as an employee of the University. On my review of 
these records, I find that they contain information that qualifies as the personal information of the 
affected party. This includes the affected party’s name and education (paragraph (b)); personal 
views and opinions (paragraph (e)); correspondence sent to an institution by the affected party 
that is implicitly or explicitly of a private or confidential nature (paragraph (f)); and the affected 
party’s name where it appears with other personal information relating to the individual 
(paragraph (h)). Accordingly, I find that Records 46-65 contain the personal information of the 
affected party. 

Records 1 through 45 cover the period of time during which the affected party was employed in 
some capacity by the University. Although small portions of some of these records contain the 
personal information of the affected party (for example, address information, or references to 
personal vacation and travel plans), the bulk of the information contained in Records 1 through 
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45 contain information provided to the University by the affected party in the capacity of an 
employee. Accordingly, much of this information is not the personal information of the affected 
party. However, with one exception, given my findings under sections 19, 49(a) and 21(1) 
below, it is not necessary for me to determine which specific portions of these records contain 
the affected party’s personal information. 

The one exception is Record 41. On my review of this record, I find that the only personal 
information about the affected party contained in this record is the affected party’s email 
information. Although the University and the affected party take the position that other portions 
of this record contain the personal information of the affected party, I find that the remaining 
portions of this record contain either publically available information, or the views and opinions 
of the affected party about the appellant which, according to paragraph (g) of the definition of 
personal information, is the personal information of the appellant. 

As a result, I find that, if the affected party’s email information (along with certain 
administrative information not responsive to the request) is severed from Record 41, the only 
personal information remaining at issue relates exclusively to the appellant. In the 
circumstances, I will order that this record (with the email information relating to the affected 
party, and the administrative information, severed) be disclosed to the appellant, as to do so 
would not result in an unjustified invasion of the personal privacy of another identifiable 
individual. 

The appellant 

Some of the records remaining at issue refer to the appellant and contain his personal 
information. However, I find that a number of these records, though they refer to the appellant, 
do not contain the personal information of the appellant because they simply refer to him in his 
professional capacity, or include his name simply as a reference to various issues in which he is 
involved. As a result, I make the following findings: 

Records 10, 12, 14, 29, 50, 51 and 58 contain the personal information of the appellant, 
as they contain his name along with other personal information relating to him (paragraph 
(h). 

Records 37, 43, 53 and 55 refer to the appellant, but do not contain his personal 
information. References to him in these records refer to him in his professional capacity, 
or include his name simply as a reference to various other issues, including newspaper 
articles, etc. 

The other records remaining at issue (Records 1-5, 22, 33, 38, 46-49, 52, 54, 56, 57, 59- 
65) do not refer to the appellant or contain any personal information of the appellant. 

Other identifiable individuals 

A number of records contain the personal information of other identifiable individuals. Given 
my findings below on the application of sections 19 and 49(a), it is not necessary for me to 
review the specific portions of all of these records which contain the personal information of 
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other identifiable individuals. However, I find that Records 33 and 38 contain the personal 
information of identifiable individuals other then the appellant. 

SECTION 49(a) - DISCRETION TO REFUSE REQUESTER’S OWN INFORMATION 

While section 47(1) of the Act gives individuals a general right of access to their own personal 
information held by an institution, section 49 provides a number of exceptions to this general 
right of access. 

Under section 49(a), the institution has the discretion to deny an individual access to his or her 
own personal information where the exemptions in sections 12, 13, 14, 15, 16, 17, 18, 19, 20 or 
22 would apply to the disclosure of that information. 

In this case, the University relies on section 49(a) in conjunction with section 19 to deny access 
to certain records which it claims qualify for exemption under section 19 and which also contain 
the personal information of the appellant (Records 10, 12, 14, 28 and 29). 

SOLICITOR-CUIENT PRIVIUEGE 

Of the records which are not excluded from the scope of the Act , the University takes the 
position that Records 1-5, 10, 12, 14, 22, 29, 37, 43 and 50 qualify for exemption under the 
solicitor-client privilege exemption in section 19 of the Act. Section 19 reads as follows: 

A head may refuse to disclose a record, 

(a) that is subject to solicitor-client privilege; 

(b) that was prepared by or for Crown counsel for use in giving 
legal advice or in contemplation of or for use in litigation; or 

(c) that was prepared by or for counsel employed or retained by 
an educational institution for use in giving legal advice or in 
contemplation of or for use in litigation. 

Section 19 contains two branches as described below. The institution must establish that one or 
the other (or both) branches apply. 

Branch 1: common law privilege 

Branch 1 of the section 19 exemption appears in section 19(a) and encompasses two heads of 
privilege, as derived from the common law: (i) solicitor-client communication privilege; and (ii) 
litigation privilege. In order for branch 1 of section 19 to apply, the institution must establish 
that one or the other, or both, of these heads of privilege apply to the records at issue. [Order 
PO-2538-R; Blank v. Canada (Minister of Justice) (2006), 270 D.L.R. (4 th ) 257 (S.C.C.) (also 
reported at [2006] S.C.J. No. 39)]. 
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Solicitor-client communication privilege 

Solicitor-client communication privilege protects direct communications of a confidential nature 
between a solicitor and client, or their agents or employees, made for the purpose of obtaining or 
giving professional legal advice [ Descoteaux v. Mierzwinski (1982), 141 D.L.R. (3d) 590 

(S.C.C.)]. 

The rationale for this privilege is to ensure that a client may confide in his or her lawyer on a 
legal matter without reservation [Orders PO-2441, MO-2166 and MO-1925]. 

The privilege applies to “a continuum of communications” between a solicitor and client: 

. . . Where information is passed by the solicitor or client to the other as part of 
the continuum aimed at keeping both informed so that advice may be sought and 
given as required, privilege will attach [ Balabel v. Air India , [1988] 2 W.L.R. 

1036 at 1046 (Eng. C.A.)]. 

The privilege may also apply to the legal advisor’s working papers directly related to seeking, 
formulating or giving legal advice [ Susan Hosiery Ltd. v. Minister of National Revenue, [1969] 2 
Ex. C.R. 27], 

Confidentiality is an essential component of the privilege. Therefore, the University must 
demonstrate that the communication was made in confidence, either expressly or by implication 
[General Accident Assurance Co. v. Chrusz (1999), 45 O.R. (3d) 321 (C.A.)]. 

Branch 2: statutory privilege 

Branch 2 of section 19 arises from sections 19(b) and (c). Section 19(b) is a statutory exemption 
that is available in the context of Crown counsel giving legal advice or conducting litigation. 
The statutory exemption and common law privileges, although not necessarily identical, exist for 
similar reasons. 

The University’s representations 

The University submits that certain records are exempt from disclosure, as they are subject to the 
common law solicitor-client communication privilege in section 19(1). It states: 

The solicitor-client communications privilege pursuant to section 19(1) of the Act, 
which was derived from common law, protects direct communications of a 
confidential nature between a solicitor and a client, or their agents or employees, 
made for the purpose of obtaining or giving professional legal advice [Descoteaux 
v. Mierzwinski (1982), 141 D.L.R (3d) 590 (S.C.C.)]. This privilege also extends 
to the protection of a continuum of communications between the solicitor and a 
client. 
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The basis for this rationale is to ensure that a client may confide in his or her 
lawyer on a legal matter without reservation. [IPC Order P-1551] 

Many of the Records at issue represent an exchange of confidential 
communications between the University of Ottawa legal counsel, officers and/or 
agents of the University of Ottawa, which communications were prepared for the 
purpose of obtaining or giving professional legal advice. These communications 
were of a confidential nature and were produced in the context of labour-relations 
matters, generally, involving the Appellant or other individuals. More precisely, 
the purpose of the confidential communications were exchanged with University 
legal counsel in order to assist the University of Ottawa in preparing 
for/developing its approach with respect to the disciplinary and/or grievance 
proceedings that had been initiated .... 

The University then provides specific representations for the records for which the solicitor- 
client privilege is claimed. It states: 

Records 1 through 5 represent an exchange of communications between [the 
affected party] with the University of Ottawa legal counsel in relation to obtaining 
information about [identified activities]. ... 

Records 10, 12 and 14 relate to an exchange of communications between the 
University of Ottawa legal counsel and [the affected party] ... in respect of the 
legal issues being addressed by the University of Ottawa legal counsel and the 
parties in dispute in the context of on-going labour-relations matters. ... 

Records ... 29, 43 and 50 contain information provided to University of Ottawa 
legal counsel ... relating to several grievances involving the Appellant as well as 
providing [identified information] surrounding the events that was potentially 
having an impact on the legal strategy that University of Ottawa legal counsel was 
developing on behalf of the University of Ottawa. ... 

Record ... 37 relate[s] to the overall request by University of Ottawa legal 
counsel to provide additional information in support of the University of Ottawa 
legal counsel [dealing with identified matters]. 

The University then states: 

The Office of the Legal Counsel within the University of Ottawa provides legal 
advice with respect to numerous situations. At times, the Office of the Legal 
Counsel requires agents to assist with its work and by engaging such agents, 
ensures that legal issues can be properly dealt with and in confidence. The 
dominant purpose of the production of the Records or using the Records or their 
contents is in order to obtain legal advice or to conduct or aid in the conduct of 
arbitration. Therefore, the section 19 exemption is an assurance for the University 
of Ottawa’s employees and administrators that their legal issues will be dealt with 
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discretion and respect. The solicitor-client privilege is crucial to individuals being 
able to request and obtain legal [advice] in total confidence. The University of 
Ottawa is of the opinion that, in order to protect the integrity of the Office of the 
Legal Counsel, documents providing legal advice, including the continuum of 
communications between a solicitor and its client and/or the solicitor’s agents (in 
order to keep all the internal parties who need to know informed so that advice 
may be sought and given as required), are subject to the section 19 exemption and 
should not be disclosed. 

The University of Ottawa submits that it has not taken any action that constitutes 
a waiver of common law solicitor-client privilege either implicitly or explicitly. 

The Records have not been disclosed to outsiders by either the University legal 
counsel or the officers receiving the advice nor has the University of Ottawa, 
knowing of the existence of the privilege, voluntarily evinced an intention to 
waive the privilege. The proceedings under the Collective Agreement and CUPE 
Agreement are currently on-going. 

The appellant does not directly address the issue of the application of the solicitor-client 
privilege exemption to the records at issue, but argues that if the institution obtained or produced 
the records through actions which were improper or contrary to collective agreements, 
international agreements, legal precedents and other rules and contentions, any claimed 
exemptions are made void by the institution’s breaches. The appellant provides extensive 
representations identifying how, in his view, the collection and use of the records by the 
University violated a number of agreements, precedents, rules and conventions. 

Findings 

I have carefully examined the records remaining at issue for which the section 19 claim is made. 
With the exception of Record 50, all of these records were sent to or copied to University legal 
counsel. The University has stated that the records represent an exchange of confidential 
communications between University legal counsel and officers and/or agents of the University. 
The University also states that the confidential communications were exchanged with University 
legal counsel in order to assist the University in preparing for/developing its approach with 
respect to the disciplinary and/or grievance proceedings involving the appellant, or under another 
collective agreement in respect of other individuals. 

I am satisfied that the records which were sent to legal counsel (either as the primary recipient or 
copied to her) qualify for exemption under section 19 of the Act. Based on my review of the 
records and the University’s representations, I am satisfied that these records constitute 
confidential communications between a solicitor and her client (University staff or agents), made 
for the purpose of obtaining or giving professional legal advice. Accordingly, I find that they 
qualify for exemption under the solicitor-client communication privilege in Branch 1 of the Act. 

With respect to the appellant’s argument that the exemptions cannot apply because the records 
were obtained or produced improperly or contrary to various agreements or protocols, in my 
view the manner in which the University obtained the records does not affect my finding that the 
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records qualify for exemption under section 19 in the circumstances of this appeal. Although 
there may be unique circumstances where an exemption is found not to apply due to the actions 
of the institution, I find that this is not the case in this appeal. The records consist of 
communications between University legal counsel and University officers, staff or agents, made 
for the purpose of obtaining or giving professional legal advice. In the circumstances, I am 
satisfied that the appellant’s views on the manner in which these records were obtained or used 
does not affect my finding that they qualify for exemption under the Act. 

Record 50 is an email that does not involve University legal counsel. This email was sent to the 
dean by the affected party prior to her employment with the University, and contains some very 
general information. Although the email refers to a legal matter, it does so in the most general of 
terms and again, and in the absence of more detailed representations regarding the application of 
the solicitor-client privilege to this record, I am not satisfied that it qualifies for exemption under 
section 19 of the Act. 

Accordingly, I find that Record 50 does not qualify for exemption under section 19 of the Act , 
but that Records 1-5, 10, 12, 14, 22, 29, 37 and 43 do qualify under that section. 

Subject to my review of the exercise of discretion below, I find that Records 1-5, 22, 37 and 43, 
which do not contain the personal information of the appellant, are exempt under section 19. 
Records 10, 12, 14 and 29, which contain the personal information of the appellant, qualify for 
exemption under section 49(a) in conjunction with section 19. 

INVASION OF PRIVACY 

I have found that Records 1-7, 8-32, 34-37, 39-40 and 42-45 either qualify for exemption under 
sections 19 and/or 49(a), or are excluded from the scope of the Act pursuant to section 65(6). I 
have also found that a severed copy of Record 41 ought to be disclosed. I will now determine 
whether the remaining records (Records 33, 38 and 46-65) qualify for exemption under the 
personal privacy exemptions in sections 21(1) and/or 49(b). 

As I indicated above, I found that some of the records contain only the personal information of 
the affected party and/or individuals other than the appellant. For these records, I will determine 
whether the mandatory exemption at section 21(1) applies to exempt them from disclosure. For 
the remaining records that do contain the appellant’s personal information, my assessment of this 
issue will be conducted under the discretionary exemption at section 49(b) of the Act. 

Section 47(1) of the Act gives individuals a general right of access to their own personal 
information held by an institution. Section 49 provides a number of exemptions from disclosure 
that limit this general right. 

Under section 49(b), where a record relates to the requester but disclosure of the information 
would constitute an unjustified invasion of another individual's personal privacy, the institution 
may refuse to disclose that information to the requester. 
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Section 49(b) is a discretionary exemption. Even if the requirements of section 49(b) are met, 
the institution must nevertheless consider whether to disclose the information to the requester. In 
this case, section 49(b) requires the Ministry to exercise its discretion in this regard by balancing 
the appellant’s right of access to their own personal information against other individuals’ right 
to the protection of their privacy. 

Under section 21, where a record contains personal information only of an individual other than 
the requester, the institution must refuse to disclose that information unless disclosure would not 
constitute an “unjustified invasion of personal privacy.” 

In both these situations, sections 21(1) to (4) provide guidance in determining whether the 
unjustified invasion of personal privacy threshold is met. 

Sections 21(l)(a) through (e) provide exceptions to the personal privacy exemption; if any of 
these exceptions apply, the information cannot be exempt from disclosure under section 21 or 
49(b). 

Section 21(2) provides some criteria for determining whether the personal privacy exemption 
applies. Section 21(3) lists the types of information whose disclosure is presumed to constitute 
an unjustified invasion of personal privacy. Section 21(4) lists the types of information whose 
disclosure does not constitute an unjustified invasion of personal privacy. 

The Divisional Court has ruled that once a presumption against disclosure has been established 
under section 21(3), it cannot be rebutted by either one or a combination of the factors set out in 
section 21(2). A section 21(3) presumption can be overcome, however, if the personal 
information at issue is caught by section 21(4) or if the “compelling public interest” override at 
section 23 applies (John Doe v. Ontario (Information and Privacy Commissioner) (1993), 13 
O.R. (3d) 767). 

If none of the presumptions in section 21(3) applies, the institution must consider the factors 
listed in section 21(2), as well as all other relevant circumstances. 

Representations 

The University provides representations on the application of sections 49(b) and 21(1) to the 
records. The University states: 

All the Records contain the personal email address of [the affected party]. In 
addition, Records [33 and 51 and 53], for example, contain a mixture of the 
personal views of [the affected party], personal information about the activities of 
other individuals other than the appellant, or personal information about [the 
affected party] provided by another individual. 

Records 48 and 49 relate solely to private information regarding [the affected 
party] or another in respect of matters unrelated to the appellant. Many records 
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were communications sent to the University of Ottawa from [the affected party] 
that were explicitly of a private or confidential nature. 

The University also states that Records 46 through 65 contain the personal information of the 
affected party. The University states: 

Records ... 46, 47, 52 - 54 and 56 - 65 inclusive, for example, identify the 
personal email address of [the affected party] and describe either the employment 
or educational history of [the affected party], medical information or a financial 
activity concerning [the affected party] (paragraphs 21 (3) (a), (d) and (e)). In 
addition, Records ... 62, 63 and 64 relate to the educational or employment 
history of other individuals. There is no personal information of the appellant 
contained in these records. Therefore, there is a presumed unjustified invasion of 
personal privacy that cannot be rebutted by one or more factors or circumstances 
under section 21(2) [ John Doe v. Ontario (Information and Privacy 

Commissioner) (1993), 13 O.R. (3d) 767]. This is not a case where a compelling 
public interest in the record clearly outweighs the purpose of the exemption. 

The affected party has provided representations in support of the view that many of the records 
contain personal information. The affected party reviews a number of the records in detail, and 
provides representations on how this information contains the affected party’s personal 
information, as well as how disclosure would constitute an unjustified invasion of privacy. 

The appellant’s representations focus on the activities of the affected party as they relate to the 
matters involving the appellant. In that regard, the appellant does not provide representations 
relating to responsive records that do not relate to him. 

Findings 

Records 33 and 38 

As identified above, Records 33 and 38 relate to the period of time when the affected party was 
employed by the University. I have also found that these records do not contain the personal 
information of the appellant, but that they do contain the personal information of individuals 
other than the appellant and the affected party. 

Having found that these records contain the personal information of identifiable individuals, and 
in the absence of any factors favouring disclosure, I find that these records qualify for exemption 
under the mandatory exemption in section 21(1) of the Act. 

Records 46-65 

As identified above, Records 46-65 relate to the period of time when the affected party was not 
an employee of the University. Many of these emails relate to matters involving her personal 
involvement in various activities. All of these records contain the personal information of the 
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affected party, and some of these records also contain the personal information of other 
identifiable individuals. 

Although the records contain the personal information of the affected party (including her email 
address, and information about her activities and schedule) many of the records also contain 
what I would characterize as rather innocuous information (for example, her availability for a 
meeting, comments on certain issues and matters, etc.). 

I have found above that three of the records (Records 50, 51 and 58) also contain the personal 
information of the appellant, as they contain his name along with other personal information 
relating to him. 

On my review of Records 46-49, 52-57 and 59-65, I am satisfied that they contain the personal 
information of the affected party. In the absence of representations supporting the disclosure of 
these records, or any factors favouring disclosure, I find that these records qualify for exemption 
under the mandatory exemption in section 21(1) of the Act. 

With respect to the three records which also contain the personal information of the appellant, I 
have reviewed these records in detail. Record 50 contains a reference to the appellant in relation 
to a matter which is publicly known. The references to the appellant in the other two records (51 
and 58) are general references to matters and issues that the appellant is involved in, but these 
references also contain the personal information of the affected party, including the affected 
party’s views and opinions. In my view, the information relating to the appellant is intertwined 
with the personal information of the affected party, and I find that it is not possible to sever the 
information contained in these three records. In the absence of any factors favouring disclosure 
of the information to the appellant, I am satisfied that the information contained in Records 50, 
51 and 58 qualifies for exemption under section 49(b) of the Act. 

University’s Exercise of Discretion 

Where appropriate, institutions have the discretion under the Act to disclose information even if 
it qualifies for exemption under any of the Act’s discretionary exemptions. Because sections 19 
and 49(a) and (b) are discretionary exemptions, I must also review the University’s exercise of 
discretion in deciding to deny access to the records. 

The University’s representations identify the considerations it took into account in deciding to 
exercise its discretion not to disclose the records remaining at issue. The University states: 

The University of Ottawa exercised its discretion under sections 49(a) and (b) 
taking into account relevant considerations and the principles of [the Act] and ... 
this exercise of discretion should be upheld. 
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With respect to the records withheld under sections 19 and 49(a), the University states: 

Historically, the University of Ottawa does not disclose solicitor-client 
communications as such communications are regarded as privileged. This 
increases public confidence in the operation of the University of Ottawa. 

The solicitor-client communication privilege exemption represents an assurance 
for University of Ottawa administrators and employees that their legal issues will 
be dealt with discretion and respect. The solicitor-client communication privilege 
is crucial to individuals being able to request and obtain legal advice in total 
confidence. Public confidence in the operation of the University of Ottawa will 
be undermined if the Records at issue are disclosed. 

With respect to the records withheld under section 49(b), the University states: 

... It is important that personal information of other individuals, for which 
disclosure will constitute an unjustified invasion of personal privacy in 
accordance with [the Act], remain non-disclosed. The privacy of individuals 
needs to be protected. This is not a case where personal information should be 
made available to the public. ... 

The University also provides additional representations on the exercise of its discretion, and the 
factors it considered. 

On my review of the positions of the parties and the records remaining at issue, and given the 
nature of the information in the records I have found to be exempt, as well as other factors 
referred to by the University and all of the circumstances of this appeal, I am satisfied that the 
University properly exercised its discretion in refusing to disclose the records under sections 19 
and 49. Accordingly, I uphold the University’s decision to deny access to the records which I 
have found qualify for exemption under those sections. 

ORDER: 

1. I order the University to disclose a copy of the non-highlighted portion of Record 41 to 
the appellant by sending the appellant a copy of the information by March 16, 2011 but 
not before March 11, 2011. I have provided the University with a highlighted copy of 
Record 41, indicating those portions which should be disclosed, and highlighting the 
portions that should not be disclosed. 

2. I uphold the University’s decision that Records 6, 7, 8, 9, 11, 13, 15-21, 23-28, 30-32, 34- 
36, 39, 40, 42, 44 and 45 are excluded from the scope of the Act. 

3. I uphold the University’s decision that Records 1-5, 10, 12, 14, 22, 29, 37 and 43 qualify 
for exemption under sections 19 and/or 49(a) of the Act. 
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4. I uphold the University’s decision that Records 33, 38 and 46-65 qualify for exemption 
under sections 21(1) and/or 49(b) of the Act. 

5. In order to verify compliance with the terms of Order provision 1, I reserve the right to 
require the University to provide me with a copy of the material which it discloses to the 
appellant. 


Original signed by: _ _ February 9, 2011 

Frank DeVries 
Adjudicator 
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Information and Privacy Commissioner, 
Ontario, Canada 



Commissaire a I'information et a la protection de la vie privee, 

Ontario, Canada 


ORDER PO-3325 

Appeal PA12-537 
University of Ottawa 
March 25, 2014 


Summary: The University of Ottawa received a request for access to a report prepared by a 
named psychiatrist and all records about the report since a specified date. The university issued 
a decision advising that the request was frivolous or vexatious pursuant to section 10(l)(b) of 
the Acton the basis that it was made for a purpose other than to obtain access and was made 
in bad faith. In this order, the adjudicator does not uphold the university's decision and orders 
it to issue an access decision with respect to the responsive records. 

Statutes Considered: Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. 
F.31, as amended, section 10(l)(b); Regulation 460, section 5.1. 

Orders and Investigation Reports Considered: Orders MO-850, MO-1924, PO-2915, PO- 
2917 and PO-3121. 

Cases Considered: Toronto Police Services Board v. (Ontario) Informatbn and Privacy 
Commissioner, 2009 ONCA 20 (CanLII) (reversing [2007] O.J. No. 2441). 

OVERVIEW: 

[1] The University of Ottawa (the university) received a request under the Freedom 
of Information and Protection of Privacy Act (the Act) for access to a report about the 
requester prepared by a named psychiatrist. The requester also sought access to all 
records which referred to the report since January 1, 2008. The requester specified 
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that in searching for responsive records, the university's search should include the 
following types of records in the following locations: 

I expect that there are respondent records (communications, emails, 
documents, electronic media, etc.) in the offices of: 

a) The Dean of the Faculty of Science, [named individual]; and 

b) The VP-Governance; and 

c) The VP-Academic; and 

d) The Legal Counsel of the University; and 

e) The President of the University; and 

f) The President's executive aide; and 

g) Campus Protection Services (Security); and 

h) University public and media relations staff and/or directors. 

I expect that respondent records will include but not be limited to: voice 
recordings, news media articles, web articles, security reports, campus 
surveillance information (including video), emails, letters, faxes, financial 
invoices and/or bills, reports by others, and other reports by [named 
medical doctor]. 

Please provide all records in electronic for on CD, to save the costs of 
photocopies. Please provide electronic versions of all electronic media 
such as voice recordings, video, and photographs. 

[2] The university issued a decision indicating that the request is frivolous or 
vexatious pursuant to section 10(l)(b) of the Act, for the reasons set out in section 5.1 
of Regulation 460 of the Act. 

[3] The requester, now the appellant, appealed the university's decision. 

[4] During mediation, the university advised that it maintains that the request is 
frivolous or vexatious because it was made for a purpose other than to obtain access. 
The university explained that the appellant had already received access to some of the 
responsive records through litigation. The university also indicated that similar types of 
records were adjudicated in Order PO-2915 which upheld the university's decision to 
deny access to the responsive records. 

[5] As a mediated resolution could not be reached, the appeal was transferred to the 
adjudication stage of the appeal process for an inquiry. The sole issue to be 
determined in this inquiry is whether the request is frivolous or vexatious within the 
meaning of section 10(l)(b) of the Act. 
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[6] During my inquiry into this appeal, I sought and received representations from 
the university and the appellant and shared these in accordance with this office's Code 
of Procedure and Practice Direction Number 7. 

[7] For the reasons that follow, I do not uphold the decision of the university. 

DISCUSSION: 

Frivolous or Vexatious 

[8] As noted above, in this appeal I must determine whether the appellant's request 
for access to specific information is frivolous or vexatious within the meaning of section 
10(l)(b) of the Act. That section reads: 

Every person has a right of access to a record or a part of a record in the 
custody or under the control of an institution unless, 

the head is of the opinion on reasonable grounds that the 
request for access is frivolous or vexatious. 

[9] Section 5.1 of Regulation 460 reads: 

A head of an institution that receives a request for access to a record or 
personal information shall conclude that the request is frivolous or 
vexatious if, 

(a) the head is of the opinion on reasonable grounds that 
the request is part of a pattern of conduct that 
amounts to an abuse of the right of access or would 
interfere with the operations of the institution; or 

(b) the head is of the opinion on reasonable grounds that 
the request is made in bad faith or for a purpose 
other than to obtain access. 

[10] Section 10(l)(b) provides institutions with a summary mechanism to deal with 
frivolous or vexatious requests. This discretionary power can have serious implications 
on the ability of a requester to obtain information under the Act, and therefore it should 
not be exercised lightly. 1 


1 Order M-850. 
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[11] An institution has the burden of proof to substantiate its decision that a request 
is frivolous or vexatious. 2 

Grounds for a frivolous or vexatious claim 

(a) Pattern of conduct that amounts to an abuse of the right of access or 
would interfere with the operations of an institution. 

[12] In the current appeal, the university does not make any submissions on whether 
the request at issue in this appeal demonstrates a "pattern of conduct that amounts to 
an abuse of the right of access or would interfere with the operations of [the 
university]" as contemplated by the test to determine whether it was "frivolous or 
vexatious" set out in section 5.1(a) of Regulation 460. It states that the "pattern of 
conduct" was not at issue for this specific request. 

[13] Accordingly, whether or not the request can be considered to be frivolous or 
vexatious within the meaning of section 10(l)(b), depends on whether the portion of 
the test set out in section 5.1(b) of Regulation 460 can be established by the university. 

(b) The request is made in bad faith or for a purpose other than to obtain 
access 

[14] As set out in section 5.1(b) of Regulation 460, a head can conclude that a 
request is frivolous or vexatious within the meaning of section 10(l)(b) of the ActW 
they are of the opinion on reasonable grounds that the request is made in bad faith or 
for a purpose other than to obtain access. 

[15] The university submits that the appellant's request was both made in bad faith 
and for a purpose other than to obtain access. 

Purpose other than to obtain access 

[16] A request is made for a purpose other than to obtain access if the requester is 
motivated not by a desire to obtain access, but by some other objective. 3 

[17] Previous orders have found that an intention by the requester to take issue with 
a decision made by an institution, or to take action against an institution, is not 
sufficient to support a finding that the request is "frivolous or vexatious." 4 


2 Ibid. 

3 Ibid. 

4 Orders MO-1168-1 and MO-2390. 
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[18] In order to qualify as a "purpose other than to obtain access", the requester 
would need to have an improper objective above and beyond a collateral intention to 
use the information in some legitimate manner. 5 

[19] Where a request is made for a purpose other than to obtain access, the 
institution need not demonstrate a "pattern of conduct." 6 

[20] The university takes the position that the appellant's request has been made for 
"a purpose other than to obtain access" as contemplated by section 5.1(b) of 
Regulation 460. It points to Order M-850 where former Assistant Commissioner Tom 
Mitchinson discussed this key phrase: 

In my view, this is a phrase whose meaning is relatively straightforward. 

There are no terms of art, nor terms which have particular meaning in a 
legal context. If the requester was motivated not by a desire to obtain 
access pursuant to a request, but by some other objective, then the 
definition in section 5.1(b) would be met, and the request would be 
"frivolous" or "vexatious." 

[21] It is the university's position that the appellant's motivation in making this 
specific request has "at least" two purposes other than to obtain access to the 
responsive records. It submits that the first is to "by-pass the interim award pertaining 
to the confidentiality of documents issued in his labour dispute with the university and 
be able to publish the records at stake." The second, it submits, is "to obtain a 
controversial decision of [this office] on the already adjudicated issue on an excluded 
status of the records under section 65(6) of the Act." It summarizes that "the appellant 
seeks to re-litigate matters already decided by [this office] in Order PO-2915 and by the 
Labour Arbitrator in his Interim Award." 

[22] The university submits that the appellant already has access to the records 
responsive to the current request and that these records are subject to a confidentiality 
order issued by a labour arbitrator in proceedings involving the university and the 
appellant. In addition to taking the position that this indicates that the appellant's 
purpose in making the request is other than to obtain access, the university also 
expresses concern that if it were obliged to respond to the access request, the Freedom 
of Information Coordinator's office would be put in a position where it would "contribute 
to a failure to comply with the Arbitrator's Order." 

[23] The university also submits that the current situation can be distinguished from 
that in other orders issued by this office that have found that the objective of obtaining 
information for use in litigation or to further a dispute between the appellant and an 
institution is a legitimate exercise of the right of access because in those situations the 


5 Order MO-1924. 

6 Order M-850. 
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appellants sought information that was not already in their possession. It submits that 
in the context of this appeal, given that the appellant "has already been provided 
access to the records in an arbitration process," his purpose for making the request 
cannot be for the purpose of obtaining access, it must be for another purpose. 

[24] The university further submits that the appellant has previously made a very 
similar request which was addressed by this office in Order PO-2915. In that Order, 
Adjudicator Frank DeVries upheld the university's decision that the responsive records 
were excluded from the scope of the appeal pursuant to labour relations exclusion at 
section 65(6)3 of the Act. The university submits that although the request in the 
current appeal is more specific and for a different time period, any responsive records 
"would also fall under the same exclusion as the two requests are related to the same 
subject matter." 

[25] The appellant disputes the university's position that (1) the request repeats a 
prior request, (2) that he wishes to circumvent or revisit Order PO-2915, (3) that he 
already has access to the requested records, (4) that he seeks to circumvent the labour 
arbitrator's confidentiality order, and (5) that he is attempting to re-litigate the interim 
award. 

[26] The appellant submits that due to the different date ranges ascribed to the 
current request and that which the university claims is similar that resulted in Order PO- 
2915, the current request covers different responsive records. Also, the appellant 
submits that the requests are differently worded and, although he concedes that there 
may be some "accidental overlap" in the responsive records, there is no reason to 
conclude that the specific records sought by his current request would also be 
responsive to those sought by the request that gave rise to Order PO-2915. 

[27] He further submits that given that the university has not established that the 
current request is a repeat of a prior request, there is no basis to their argument that 
the request has been made in bad faith to circumvent or revisit the issues and records 
that were addressed in Order PO-2915. 

[28] He also submits that although he obtained access to some records responsive to 
his current request, they were disclosed to him in a process that is distinct from the 
access to information process set out in the Act and that the records that were 
disclosed to him in the labour arbitration process are bound by the legal principle of 
"implied undertaking" which prevents disclosure to non-parties. He submits that he 
seeks access to the responsive records for the purpose of revealing information 
contained in them to the public. Additionally, he states that given that the specific 
grievances before the labour arbitrator are not about the subject matter covered by the 
current request, there is no reason to conclude that there is complete overlap between 
the arbitration disclosures and his current access request. 


2014 CanLII 14792 (ON IPC) 



- 7 - 


[29] With respect to the university's allegation that he seeks to circumvent the 
arbitrator's interim award, the appellant submits that the interim award cannot be 
"conflated with an order to ban publication of specified documents via routes other than 
the litigation, as it is solely an explicit confirmation and practical application of the 
implied undertaking rule." He submits that the "interim award applies solely as an 
implied undertaking of the 'documents produced'" and "it is meant to protect the 
process of disclosures in litigation, not to ban access to documents obtainable via 
routes other than litigation, as with all implied undertaking circumstances." 

[30] Finally, the appellant disputes the university's allegation that he seeks to re¬ 
litigate the arbitrator's interim award by making this request. He submits that the 
interim award is not about gaining access to documents, but is about the procedural 
protection of the disclosure process in arbitration. 

[31] In reply, the university reiterates that the records responsive to the appellant's 
request, the specific report of the psychiatrist and three corresponding documents were 
provided to the appellant in the context of the arbitration proceedings involving the 
appellant and the university. It reiterates its position that the confidentiality order 
issued by the arbitrator in those proceedings encompasses these records. 

[32] The university also submits that the appellant's stated motivation for seeking 
access to the records is for "public participation" which, in their view, is for the purpose 
of using the access to information process to circumvent the arbitrator's confidentiality 
order. 

[33] On sur-reply, the appellant disputes the university's position that all the 
responsive records were provided to him during through arbitration proceedings as he 
submits that there should be more responsive records than those that he received in 
arbitration. He also reiterates his view that the university is not barred from providing 
access to the records by virtue of the arbitrator's confidentiality order. 

Analysis 

[34] In Order MO-1924, 7 former Senior Adjudicator John Higgins provided an 
extensive discussion of when a request may be found to have a purpose other than to 
obtain access. In that case, the institution argued that the objective of obtaining 
information for use in litigation or to further a dispute between an appellant and an 
institution was not a legitimate exercise of the right of access. In rejecting that position, 
former Senior Adjudicator Higgins stated: 

This argument necessitates a discussion of whether access requests may 
be for some collateral purpose over and above an abstract desire to obtain 


7 Followed by Orders MO-2326, PO-2761 and PO-3121. 
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information. Clearly, such purposes are permissible. Access to 
information legislation exists to ensure government accountability and to 
facilitate democracy (see Dagg v. Canada (Minister of Finance), [1997] 2 
S.C.R. 403). This could lead to requests for information that would assist 
a journalist in writing an article or a student in writing an essay. The Act 
itself, by providing a right of access to one's own personal information 
(section 36(1)) and a right to request a correction of inaccurate personal 
information (section 36(2)) indicates that requesting one's personal 
information to ensure its accuracy is a legitimate purpose. Similarly, 
requesters may also seek information to assist them in a dispute with the 
institution, or to publicize what they consider to be inappropriate or 
problematic decision or processes undertaken by institutions. 

To find that these reasons for making a request are "a purpose other than 
to obtain access" would contradict the fundamental principles underlying 
the Act, stated in section 1, that "information should be available to the 
public" and that individuals should have a "right of access to information 
about themselves." In order to qualify as "a purpose other than to obtain 
access," in my view, the requester would need to have an improper 
objective above and beyond a collateral intention to use the information in 
some legitimate manner. 

[35] I adopt the approach set out by former Senior Adjudicator Higgins for the 
purposes of this appeal. I find that the university has not provided sufficient evidence 
to support a finding that the appellant's request was made for a purpose other than to 
obtain access. 

[36] I do not accept the university's concern that the arbitrator's award prohibits it 
from responding to the appellant's access request. The labour relations proceedings 
which involve both the appellant and the university are separate and distinct from the 
access process in the Act that sets out the appellant's right to obtain access to 
information. The Act imposes statutory obligations on institutions with respect to the 
disclosure of government-held information. It requires the institution to disclose 
information upon request, where that information is not excluded from the Actor is not 
subject to exemption from disclosure. In Toronto Police Services Board v. (Ontario) 
Information and Privacy Commissioner , 8 the Ontario Court of Appeal affirmed the 
strong public accountability purposes served by the Act and the need to "ensure that 
citizens have the information required to participate meaningfully in the democratic 
process." This is reflected in the purposes of the Act and in the fact that the 
Commissioner may make orders regarding disclosure of information that are binding on 
institution. 


8 2009 ONCA 20 (CanLII) (reversing [2007] O.J. No. 2441). 
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[37] The legislature has turned its mind to the question of when and whether 
confidentiality provisions outside of the TlcTmay prevail over the 7lcT[see section 67]. A 
list of prevailing provisions is contained in the Act, and further, some other statutes may 
contain their own specific prevailing positions. Beyond these, there is no provision that 
an institution can exclude information in its custody or control from the Act. 

[38] In regard to the arbitrator's confidentiality order, which was provided to me by 
the university, there is no evidence before me that suggests that it would prevail over 
the university's obligations to perform its statutory duties outlined in the Act. There is 
also no evidence that when making such order the arbitrator considered or applied the 
Act. In my view, the confidentiality order does not prohibit the institution from 
responding to an access to information request under the Act. 

[39] Therefore, I find that the existence of the confidentiality order does not prevent 
the institution from exercising its obligations under the ActW\th respect to responding 
to the appellant's request for information. It should be noted, however, that it is not for 
me to determine whether the appellant's public disclosure of any information obtained 
through the access to information process outlined in the Act that is also subject to a 
labour arbitrator's confidentiality order, would be a breach of that order. 

[40] Although I acknowledge that the appellant may have been provided with access 
to some of the records that are responsive to his request during the course of labour 
relations proceedings, in the circumstances of this appeal, I do not accept that this 
necessarily leads to the conclusion that he is motivated by an objective other than to 
obtain access. From my review of the parties' representations, as well as the arbitrator's 
confidentiality order, it is clear that the access ordered to any records that may have 
been disclosed to him through the labour arbitration process is subject to certain 
restrictions. Therefore, such restricted access is clearly not equivalent to the kind of 
unrestricted access that would be granted under the ActW it is found that no exclusions 
or exemptions apply to some or all of the information. Accordingly, I do not accept that 
either the existence of the arbitrator's confidentiality order or the fact that the appellant 
may already have restricted access to some of the records responsive to his request 
supports a conclusion that he is motivated by an objective other than to obtain access. 

[41] Additionally, I do not accept the university's argument that by requesting access 
to the specific records sought in his request, the appellant's purpose is not to obtain 
access to those records, but is to revisit matters that were previously addressed in 
Order PO-2915. From my review of the requests for records sought in both the appeal 
that gave rise to Order PO-2915 and the current appeal, it is clear that they are not 
identical. In fact, the university concedes in its representations that the request in the 
current appeal is more specific and for a different time period. As a result, although 
there may be some overlap, it is clear that records that were not at issue in Order PO- 
2915 would be responsive to the current request. Moreover, while it is possible and, 
given the subject matter, likely, that similar exclusions or exemptions might be applied 
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to the records responsive to the request in the current appeal, I do not accept that the 
appeals are similar enough to find that the appellant's purpose in making this request is 
to revisit Order PO-2915 rather than to obtain access to the specific documents 
identified in his request. 

[42] The records sought by the appellant include and relate to a psychiatric report 
that was prepared about him. I accept that he legitimately seeks access to these 
records through the Act. I acknowledge that the dispute between the university and the 
appellant is acrimonious and that the appellant has previously publicly disclosed 
information that the university believes paints it in a negative light. I am well aware 
that should he be granted access to some or all of the responsive records he may 
publicly disclose some of the information that they contain. However, as noted above, 
in Order MO-1924, former Senior Adjudicator Higgins stated that "requesters...may seek 
information...to publicize what they consider to be inappropriate or problematic decision 
or processes undertaken by institutions." Accordingly, in the circumstances of the 
current appeal, regardless of what the appellant chooses to do with the information that 
he seeks, should he be granted access to it under the Act, in my view, it is clear that his 
purpose for making the request is genuine and he legitimately seeks access to the 
responsive records. 

[43] As a result, I find that the university has failed to establish that the request was 
made by the appellant for a purpose other than to obtain access as contemplated in 
section 5.1(b) of Regulation 460. 

Bad faith 

[44] The university also submits that there are also reasonable grounds to establish 
that the request is made in bad faith, as contemplated by the "bad faith" component of 
section 10(l)(b). 

[45] Where a request is made in bad faith, the institution need not demonstrate a 
"pattern of conduct." 9 

[46] "Bad faith" has been defined as: 

The opposite of "good faith", generally implying or involving actual or 
constructive fraud, or a design to mislead or deceive another, or a neglect 
or refusal to fulfil some duty or other contractual obligation, not prompted 
by an honest mistake as to one's rights, but by some interested or sinister 
motive. ... "bad faith" is not simply bad judgement or negligence, but 
rather it implies the conscious doing of a wrong because of dishonest 
purpose or moral obliquity; it is different from the negative idea of 


9 Order M-850. 
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negligence in that it contemplates a state of mind affirmatively operating 
with furtive design or ill will. 10 

[47] The university submits that although its "initial motive" for finding that section 
10(l)(b) applied to the request was based on its position that the requester was making 
an access request for purposes other than to obtain access, all of the reasons that it 
has previously mentioned can also provide reasonable grounds to conclude that the 
appellant had "a state of mind affirmatively operating with furtive design" and 
therefore, that the appellant's request was made in bad faith. 

[48] The university submits that in Order M-850, former Assistant Commissioner 
Mitchinson summarized examples of the meaning of "abuse" in the legal context and 
included in that summary "situations where a process is used more than once for the 
purpose of revisiting an issue which has been previously addressed." It submits: 

[T]he combination of the fact that the appellant already has access to the 
requested records and the knowledge by the appellant of the precedent 
orders, which protected the confidentiality of the records and excluded 
this type of document from the scope of the Act, it would be hard to 
conclude that this request was made in good faith. 

[49] It also submits that by making the request at issue in the current appeal, the 
appellant seeks to revisit "matters already decided by [this office] in Order PO-2915 and 
by the labour arbitrator in his interim award." Specifically, it submits that given that the 
appellant already has access to the requested records, coupled with the appellant's 
knowledge of precedent orders, including Order PO-2915, which protected the 
confidentiality of the records and excluded them from the scope of the Act. As a result, 
the university submits that it would be difficult to come to a conclusion that the request 
was made in good faith. 

[50] The university further submits that it "had a 'reasonable ground' to conclude that 
the appellant had a 'state of mind affirmatively operating with furtive design,"" and 
therefore, that the appellant's request was made in bad faith." It does not, however, 
provide the evidentiary basis for that "reasonable ground" in its representations. 

[51] The appellant submits that seeking access to records through the access to 
information process set out in the Act cannot be said to be in bad faith "simply because 
some [responsive] records are subject to an implied undertaking." He further submits 
that for reasons outlined in his arguments that I have set out under the heading 
"Purpose other than to obtain access," the university has not satisfied its burden to 
show his request was made in "bad faith." 


10 


Ibid. 
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Analysis 

[52] Applying the definition referred to above, for similar reasons as those I have 
outlined above in my analysis of whether the appellant's purpose for filing the request 
was one other than to obtain access, I find that there is insufficient evidence before me 
to support a finding of bad faith on the part of the appellant in this appeal. Although 
the appellant has previously filed a large number of access requests with the university 
and it is of the view that he is using the Act in order to criticize its actions and 
administration, in my view, there is insufficient evidence to establish that, in this case, 
he is motivated by some dishonest purpose. The records responsive to his request 
include and relate to a report prepared by a psychiatrist that contains an evaluation of 
the appellant himself. I am satisfied that the appellant has a genuine desire to seek 
access to the specific records that he has requested. 

[53] As previously noted, the appellant may already have obtained access to some of 
the responsive records through the arbitration proceedings. As highlighted by both the 
university and the appellant, for the purposes of the labour arbitration these records are 
subject to a confidentiality order that imposes an "implied undertaking" on the parties 
not to disclose them. In my view, this does not support a conclusion that the request 
was made in "bad faith." Rather, I find that the appellant legitimately seeks access to 
the records using the access scheme outlined in the Act, which as noted above is 
separate and distinct from the arbitration process, recognizing that should he be 
granted access to them, or portions of them, his use of that information will not be 
subject to restrictions. 

[54] Again, I acknowledge that the relationship between the parties is acrimonious 
and that the appellant has previously publicly expressed negative comments about the 
university. I also acknowledge that the appellant has stated that he seeks access to 
this information for "public participation" and may choose to reveal whatever 
information that may be disclosed to him in a public forum. As stated by Adjudicator 
Laurel Cropley in Order M-1154, "there is nothing in the Act which delineates what a 
requester can and cannot do with information once access has been granted to it." 
Similarly, as I noted above, former Senior Adjudicator Higgins stated in Order MO-1924 
that "requesters may also seek information ... to publicize what they consider to be 
inappropriate or problematic decisions or processes undertaken by institutions." In my 
view, the fact that the appellant may publicly disclose the content of the records if he is 
granted access to them does not mean that his reasons for using the access scheme 
are not legitimate or are in "bad faith." 

[55] There is insufficient evidence before me to suggest that, with respect to the 
access request before me, the appellant is acting with some dishonest or illegitimate 
purpose or goal. I am satisfied that he legitimately seeks access to the information that 
he has requested, which is a report prepared by a psychiatrist about him, and I am 
unable to ascribe "furtive design or ill will" on his part. As a result, I find that the 
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university has failed to establish that the request was made by the appellant in bad 
faith for the purposes of section 5.1(b) of Regulation 460. 

[56] In sum, I do not uphold the university's decision that the request that is at issue 
in this appeal is frivolous or vexatious as contemplated by section 10(l)(b) of the Act. 
Accordingly, I will order the university to provide the appellant with a decision letter in 
response to his request. 

ORDER: 

1. I order the university to provide the appellant with a decision letter in response 
to his request for for access to a report by a named psychiatrist and all records 
about the report since January 1, 2008, in accordance with the provisions of the 
Act, treating the date of this order as the date of his request. The university is to 
refer to the wording of the original request when responding to it and when 
preparing its decision letter. 

2. In order to verify compliance with provision 1 of this order, I reserve the right to 
require the university to provide me with a copy of any decision letter provided 
to the appellant. 


Original signed by: _ _ March 25, 2014 

Catherine Corban 
Adjudicator 
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ORDER PO-3686 

Appeal PA12-537-2 
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Summary: The appellant is a former employee of the university. His employment was 
terminated by the university. He submitted an access request for a report about him prepared 
by a psychiatrist, and other records "about" the report. The university claims that the 
responsive records are excluded from the application of the Act under section 65(6)3 
(employment or labour relations). This order upholds that claim. The appellant claims that he 
should receive access to the records, arguing that section 65(6) is either unconstitutional, or 
constitutionally inapplicable, based on the right to freedom of expression under section 2(b) of 
the Canadian Charter of Rights and Freedoms. The appellant's Charter claim is not upheld. 
The appellant also claims that additional records should exist. This order determines that the 
additional records referred to by the appellant, if they existed, would not be responsive to the 
request, and/or would be excluded from the application of the Act under section 65(6)3. 
Accordingly, no additional searches are ordered. The appeal is dismissed. 


Statutes Considered: Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. 
F.31, as amended, sections 24, 42(l)(m), 52(4), 52(8), 65(6)3; Canadian Charter of Rights and 
Freedoms, Schedule B to the Canada Act 1982, 1982, c. 11 (U.K.), sections 2(b), 8 and 32; and 
Constitution Act, Schedule B to the Canada Act 1982, 1982, c. 11 (U.K.), section 52(1). 


Orders and Investigation Reports Considered: P-880, PO-2074-R, PO-2554, PO-3323, 
PO-3325. 
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Cases Considered: Ontario (Workers' Compensation Board) v. Ontario (Assistant Information 
& Privacy Commissioner) (1998), 41 O.R. (3d) 484; Newfoundland and Labrador Nurses' Union 
v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62; Ontario (Ministry of Community 
and Social Services) v. Doe, 2014 ONSC 239; Ontario (Ministry of Correctional Services) v. 
Goodis (2008), 89 O.R. (3d) 457, [2008] O.J. No. 289 (Div. Ct.); Ontario (Solicitor General) v. 
Ontario (Assistant Information and Privacy Commissioner) (2001), 55 O.R. (3d) 355 (C.A.), 
leave to appeal refused [2001] S.C.C.A. No. 507; Nova Scotia (Workers' Compensation Board) 
v. Martin, 2003 SCC 54; Dore v. Barreau du Quebec, 2012 SCC 12; R. v. Clarke, 2014 SCC 28; 
Tayior-Baptiste v. Ontario Public Service Employees Union, 2015 ONCA 495; Ontario (Public 
Safety and Security) v. Criminal Lawyers' Association, 2010 SCC 23; Divito v. Canada (Public 
Safety and Emergency Preparedness), 2013 SCC 47; McKinney v. University of Gueiph, [1990] 3 
SCR 229; Eidridge v. British Columbia (Attorney General), [1997] 3 SCR 624; Moghadam v. York 
University, 2014 ONSC 2429; Lavigne v. Canada (Office of the Commissioner of Official 
Languages), 2002 SCC 53; Canada (Information Commissioner) v. Canada (Minister of National 
Defence), 2011 SCC 25; R. v. Jarvis, 2002 SCC 73; R. v. Court (1997), 36 O.R. (3d) 263, 1997 
CanLII 12180 (ON SC); Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4; 
Solosky v. the Queen, [1980] 1 SCR 821, 1979 CanLII 9; Blank v. Canada (Minister of Justice) 
(2006), 270 D.L.R. (4 th ) 257 (S.C.C.), [2006] S.C.J. No. 39; Union Carbide Canada Inc. v. 
Bombardier Inc., 2014 SCC 35; Doe v. Metropolitan Toronto (Municipality) Commissioners of 
Police, (June 3, 1997), Toronto Doc. 21670/87Q (Ont. Gen. Div.). 

Other Authorities Considered: Administrative Law Matters, June 12, 2014; International 
Covenant on Civil and Political Rights, Articles 17 and 19.2. 


OVERVIEW: 

Background 

[1] The appellant is a former employee of the University of Ottawa (the university). 
The appellant's employment was terminated by the university. The appellant's union 
brought several grievances on his behalf. The grievance pertaining to the termination 
of the appellant's employment was dismissed by the arbitrator. The arbitrator's 
decision is the subject of an ongoing application for judicial review. 

[2] The records at issue in this appeal were generated during the processes followed 
by the university that led to the termination of the appellant's employment. The 
records were provided to the union by the university during the grievance arbitration 
process and the appellant has copies of all of them. However, the records were not 
entered into evidence at the grievance arbitration, and remain subject to an implied 
confidentiality undertaking. 

[3] The appellant seeks access to the records under the Act One effect of the 
university's decision to deny access to the records under the Act is that, in the 
appellant's hands, they remain subject to the implied confidentiality undertaking. 
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The access request and this appeal 

[4] The appellant made a request under the Freedom of Information and Protection 
of Privacy Act (the Act) for access to a report prepared by a psychiatrist, relating to 
himself (the report), and any other records "about the report." 

[5] The university located responsive records and denied access to them on the 
basis that the request was "frivolous or vexatious" under section 10(l)(b) of the Act. 
The appellant appealed this decision to this office (also referred to in this order as the 
IPC), and Appeal PA12-537 was opened. Adjudicator Catherine Corban addressed that 
appeal in Order PO-3325. She did not uphold the university's decision, and ordered it 
to provide the appellant with an access decision. 

[6] The university responded to Order PO-3325 by issuing a decision denying access 
to the responsive records, including the report. The university relied on the exclusion in 
section 65(6) of the Act (employment or labour relations). The appellant appealed that 
decision to this office, arguing that the university is not entitled to rely on the exclusion 
in section 65(6) and that this provision is unconstitutional. He also asserts that 
additional responsive records ought to exist, thereby challenging the adequacy of the 
university's search. To address the new appeal, the IPC opened Appeal PA12-537-2, 
which is the subject of this order. 

[7] During the intake stage of this appeal, the university advised the IPC that, in 
particular, the university relies on section 65(6)3. Also during the intake stage, the 
appellant served the IPC, the university, the Attorney General of Canada and the 
Attorney General of Ontario with a Notice of Constitutional Question (NCQ). The NCQ 
asserts that section 65(6) of the Act is unconstitutional as it violates the appellant's 
right to freedom of expression under section 2(b) of the Canadian Charter of Rights and 
Freedoms (the Chartef). 

[8] In the NCQ, the appellant states that the records are a necessary precondition 
for making meaningful expression about the university's practices affecting its 
employees and students, and the public at large. 

[9] After receipt of the NCQ, this appeal moved directly to the adjudication stage of 
the appeals process, where an adjudicator conducts an inquiry under the Act 

[10] The IPC began the inquiry by sending a Notice of Inquiry to the university, 
inviting it to provide representations, which it did. The IPC then sent a Notice of 
Inquiry to the appellant, inviting him to provide representations, along with a complete 
copy of the university's representations. The appellant responded with representations. 
The IPC then provided a complete copy of the appellant's representations to the 
university, inviting it to provide reply representations, which it did. 


2017 CanLII 2024 (ON IPC) 



- 4 - 


[11] This appeal was then transferred to me to complete the inquiry. I sent a 
complete copy of the university's reply representations to the appellant, inviting him to 
provide sur-reply representations, which he did. 

[12] The Attorneys General of Ontario and Canada did not provide the IPC with 
representations or any other response to the NCQ. 

[13] As noted previously, the appellant takes the position that the university did not 
conduct a reasonable search for records. Although this was not expressly addressed in 
the Notice of Inquiry, the appellant raised it in his representations. The university 
responded to the appellant's representations on this subject in its reply representations, 
and the appellant addressed these submissions at sur-reply. Accordingly, I will address 
the issue in this order under Issue C, below. 

[14] In his representations, the appellant sometimes mentions the university's failure 
to contest some of the points or evidence he raises, as though that means they are 
established and cannot be questioned. This is not the case. It is my responsibility to 
weigh the evidence and arguments that have been presented. I am not compelled to 
accept evidence that is not credible, or arguments that are lacking in cogency or 
inconsistent with case law, simply because they have not been the subject of comment 
by the other party. 1 

[15] In conducting this inquiry, I have reviewed the voluminous material provided by 
the parties, and weighed all of the evidence and argument they have submitted. In the 
interest of keeping this order to a reasonable length, and focused on the issues before 
me, I will refer only to evidence and argument that are relevant to those issues. 2 I 
have also limited my references to the representations of the parties, in some 
instances, for reasons of confidentiality. 

[16] In this order, I uphold the university's decision to apply section 65(6)3 to the 
responsive records. In addition, I find that the appellant's right to free expression 
under section 2(b) of the Charter has not been infringed as a result of the university's 
denial of access to the records. On the reasonable search issue, I conclude that the 
additional records that the appellant claims should exist would not be responsive to his 
request, and/or would be excluded from the application of the /let under section 65(6)3, 
and there is therefore no basis to order the university to conduct further searches. 

[17] The appeal is therefore dismissed. 


1 Ontario (Workers' Compensation Board) v. Ontario (Assistant Information & Privacy Commissioner) 
(1998), 41 O.R. (3d) 484. 

2 See Newfoundland and Labrador Nurses' Union v. Newfoundland and Labrador (Treasury Board), 2011 
SCC 62. 
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[18] The records at issue in the appeal consist of the report, two emails, a fax cover 
page, and an invoice for the preparation of the report. 

ISSUES: 

A. Are the records excluded from the operation of the Act as a result of the 
application of section 65(6)3 of the Act? 

B. Is section 65(6) unconstitutional or constitutionally inapplicable under section 
2(b) of the Canadian Charter of Rights and Freedoms? 

C. Did the university conduct a reasonable search for records? 

DISCUSSION: 

Issue A: Are the records excluded from the operation of the Act as a result 
of the application of section 65(6)3 of the Act? 

[19] Section 65(6)3 states: 

Subject to subsection (7), this Act does not apply to records collected, 
prepared, maintained or used by or on behalf of an institution in relation 
to any of the following: 

Meetings, consultations, discussions or communications 
about labour relations or employment related matters in 
which the institution has an interest. 

[20] If section 65(6) applies to the records, and none of the exceptions found in 
section 65(7) applies, the records are excluded from the scope of the Act 

[21] For the collection, preparation, maintenance or use of a record to be "in relation 
to" the subjects mentioned in paragraph 3 of this section, it must be reasonable to 
conclude that there is "some connection" between them. 3 

[22] The term "employment of a person" refers to the relationship between an 
employer and an employee. The term "employment-related matters" refers to human 


3 Order MO-2589; see also Ministry of the Attorney General and Toronto Star and Information and Privacy 
Commissioner, 2010 ONSC 991 (Div. Ct.). 
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resources or staff relations issues arising from the relationship between an employer 
and employees that do not arise out of a collective bargaining relationship. 4 

[23] If section 65(6) applied at the time the record was collected, prepared, 
maintained or used, it does not cease to apply at a later date. 5 

[24] The exclusion in section 65(6) does not exclude all records concerning the 
actions or inactions of an employee simply because this conduct may give rise to a civil 
action in which the Crown may be held vicariously liable for torts caused by its 
employees. 6 

[25] The type of records excluded from the Act by section 65(6) are documents 
related to matters in which the institution is acting as an employer, and terms and 
conditions of employment or human resources questions are at issue. Employment- 
related matters are separate and distinct from matters related to employees' actions. 7 

[26] The phrase "in which the institution has an interest" means more than a "mere 
curiosity or concern", and refers to matters involving the institution's own workforce. 8 

[27] The records collected, prepared maintained or used by the institution are 
excluded only if [the] meetings, consultations, discussions or communications are about 
labour relations or "employment-related" matters in which the institution has an 
interest. Employment-related matters are separate and distinct from matters related to 
employees' actions. 9 

[28] For section 65(6)3 to apply, the institution must establish that: 

1. the records were collected, prepared, maintained or used by an 
institution or on its behalf; 

2. this collection, preparation, maintenance or usage was in relation to 
meetings, consultations, discussions or communications; and 

3. these meetings, consultations, discussions or communications are 
about labour relations or employment-related matters in which the 
institution has an interest. 


4 Order PO-2157. 

5 Ontario (Solicitor General) v. Ontario (Assistant Information and Privacy Commissioner) (2001), 55 O.R. 
(3d) 355 (C.A.), leave to appeal refused [2001] S.C.C.A. No. 507. 

6 Ontario (Ministry of Correctional Services) v. Goodis { 2008), 89 O.R. (3d) 457, [2008] OJ. No. 289 (Div. 

ct). 

1 Ontario (Ministry of Correctional Services) v. Goodis, cited above. 

8 Ontario (Solicitor General) v. Ontario (Assistant Information and Privacy Commissioner), cited above. 

9 Ontario (Ministry of Correctional Services) v. Goodis, cited above. 
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Representations 

University's initial representations 

[29] The university submits that the records at issue were prepared by the 
psychiatrist who drafted the report on its behalf, and that they were subsequently 
maintained and used by the university. The university also submits that the records 
were prepared, maintained and used in relation to meetings, consultations, discussions 
and communications, including consultations with the author of the report, as well as 
internal meetings, discussions and communications at the university. The university 
submits further that these meetings, discussions and communications were about 
matters regarding the appellant's employment and his conduct in the workplace. 

[30] The university cites Ontario (Ministry of Community and Social Services) v. 

Doe, 10 which found that to qualify for exclusion under section 65(6)3, . . the record 

must be about labour relations or employment-related matters." As the university 
notes, that case also refers to Ontario (Ministry of Correctional Services) v. Good is 11 
where the Court characterized the types of records excluded under section 65(6) as 
"documents related to matters in which the institution is acting as an employer, and the 
terms and conditions of employment or human resources questions are at issue." 

[31] The university submits that the records meet the tests set out in these two 
decisions. 

[32] The university submits further that: "[t]he appellant later put the report in issue 
in a labour arbitration proceeding regarding the termination of his employment with the 
university." 

[33] With its representations, the university provided a copy of a sworn but undated 
affidavit by one of its lawyers. This affidavit states, among other things, that three 
ongoing grievances are currently before the arbitrator. This affidavit was originally 
provided to the IPC during the inquiry into Appeal PA12-537 which, as already noted, 
dealt with the university's initial claim, dismissed in Order PO-3325, that the appellant's 
request is frivolous or vexatious. As stated previously, the grievance arbitration is now 
complete, and the matter is before the Divisional Court in the form of a judicial review. 

Appellant's initial representations 

[34] The appellant objects to the university's contention that he "put the report in 
issue in a labour arbitration proceeding." He states that no evidence has been 
produced to this effect, and that this claim is utterly false. 


10 (2014), 120 O.R. (3d) 451 at para. 29. 

11 (cited above), at para. 35. 
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[35] The representations I have received on this point demonstrate that the report 
was produced to the appellant's union during the grievance process, and that it was not 
entered into evidence by anyone. If the university itself had relied upon the report 
during the grievance process, this might have provided support for the application of 
section 65(6)1, which refers to proceedings that would include a grievance arbitration 
hearing. But the university does not rely on this provision. 

[36] Perhaps the appellant's intention in disputing the claim that he "put the report in 
issue" during the grievance process was to suggest that the university's representations 
are not factual in a more general sense, but he does not say so. As already noted, it is 
my duty to weigh the evidence and arguments that are put to me, and I have done so 
in reaching my decisions in this appeal. I accept that the appellant did not "put the 
report in issue" during the grievance proceedings. However, this is not conclusive as 
regards the potential application of section 65(6)3, which does not require that a record 
was collected, prepared, used or maintained in relation to proceedings. 

[37] The appellant also argues that the "university's undated and outdated affidavit 
has a potential to cause misdirection." Referring to the affidavit he provided with his 
representations, the appellant states that the university's lawyer's affidavit was used in 
an earlier submission by the university prior to the issuance of Order PO-3325. He also 
states that the university's lawyer's affidavit is "incorrect at the present time" in that it 
refers to three active grievances. As the appellant notes, those grievances were 
addressed in the arbitrator's decision which is now the subject of an application for 
judicial review. 

[38] The concern advanced here by the appellant, that the grievances are no longer 
ongoing before the arbitrator, whose decision is now the subject of an application for 
judicial review, is irrelevant to any issue before me. Moreover, similar to my analysis of 
the appellant's argument that he did not put the report in issue in the grievance, the 
presence of an active grievance arbitration, or, for that matter, a judicial review relating 
to employment or labour relations matters, is not required in order for section 65(6)3 to 
apply. Also, section 65(6) is not time-limited in its application. As noted previously, if 
section 65(6) applied at the time the record was collected, prepared, maintained or 
used, it does not cease to apply at a later date. 12 

[39] The appellant submits that "[t]he stated or inferred purpose of the Report and 
the evidence of use of the Report are determinative." While I agree that any statement 
of purpose in the report may be relevant, I note that section 65(6) requires that records 
were " collected, prepared, maintained or used by or on behalf of an institution . . ." 
[emphasis added] in relation to the matters listed in the rest of section 65(6). 
Accordingly, I do not agree that evidence relating to "use" is determinative to the 
exclusion of evidence relating to collection, preparation or maintenance of the records. 


12 


Ontario (Solicitor Genera!) v. Ontario (Assistant Information and Privacy Commissioner), cited above. 
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[40] In any event, part 1 of the test requires that "the records were collected, 
prepared, maintained or used by an institution or on its behalf," and the appellant 
"admits that the record was prepared on behalf of the university," based on the first 
sentence of the report, and that part 1 of the test is therefore satisfied. 

[41] Under part 2, the appellant submits that "collection, preparation, maintenance or 
usage" of the records would not be "in relation to" meetings, consultations, discussions 
or communications" if, for example, the records themselves constitute communications 
about labour relations or employment-related matters in which the university has an 
interest. He asserts that the test under section 65(6) ". . . would be an absurdity if it 
meant that the two objects that are 'in relation' or that have 'some connection' are the 
same object." In other words, according to the appellant, the record that is collected, 
prepared, maintained or used in relation to meetings, consultations, discussions or 
communications must be some separate document that is not, in and of itself, the 
communication, consultation, etc. 

[42] As already noted, for the collection, preparation, maintenance or use of a record 
to be "in relation to" the subjects mentioned in paragraph 3 of this section, it must be 
reasonable to conclude that there is "some connection" between them. In other words, 
there must be "some connection" between the collection, preparation, maintenance or 
usage of the records and "meetings, consultations, discussions or communications" 
about the subjects referred to in section 65(6)3. I fail to see how a record that is, 
itself, a communication that was prepared on behalf of the university, is not a record 
whose preparation was "in relation to" communications. 13 The appellant suggests that 
making this finding would be absurd. In my view, the opposite is the case. It would be 
absurd, artificial and unreasonable to adopt the approach advocated by the appellant 
and find that such a record was not prepared "in relation to" communications. 

[43] Attempting to build on this argument, the appellant submits that there is no 
evidence of "distinct" meetings, consultations, discussions or communications having 
some connection to the report. For the reasons just given, this is not necessary to 
meet part 2 of the test. 

[44] The appellant also makes arguments based on the chronology of events relating 
to his dismissal and the provision of the report to the university, arguing that this 
proves that the report could not have been "used in relation to" meetings, 
consultations, discussions or communications. This argument depends on the 
appellant's earlier attempt to impose a requirement that a record cannot itself be 
prepared or used as, and therefore "in relation to," a communication. I have already 
rejected that argument. 


13 For an example of a decision where a communication was found to have been used in relation to 
communications under section 65(6)3, see Order PO-3323, cited by the university in its reply 
representations. See also Order PO-2074-R. 
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[45] The appellant argues that the report is not related in any functional way to his 
work. He argues that the report predicts events that may potentially occur after he was 
dismissed, and also refers to the fact that he had already been dismissed by the time 
the university received the report. Both these arguments are intended to demonstrate 
that the report is not employment-related. He also seeks to apply the dicta from 
Ontario (Ministry of Correctional Services) v. Goodis, 1 * to the effect that "[employment- 
related matters are separate and distinct from matters related to employees' actions." 

[46] It is clear from the evidence that the university ordered the report before it 
dismissed the appellant, although it did not receive the report until after it had informed 
the appellant that he was being dismissed 15 . It is also clear that the report relates to 
the appellant's possible dismissal. In my view, this is an employment-related matter. 
This result is not contradicted by the Divisional Court's decision in Ontario (Ministry of 
Correctional Services) v. Good is} b 

[47] Goodis addressed the question of whether records relating to a lawsuit against 
the institution for vicarious liability relating to employee misconduct are excluded under 
section 65(6)1 or 3. It is in that sense that matters relating to "employees' actions" do 
not attract the application of section 65(6). Records prepared in relation to human 
resources issues such as possible dismissal are not comparable to those at issue in 
Goodis, and are, almost by definition, employment-related. As well, they appear to fit 
neatly within the description, given by the Divisional Court in that case, of the type of 
records that would be excluded under section 65(6): "documents related to matters in 
which the institution is acting as an employer, and . . . human resources questions are 
at issue." 17 Accordingly, the outcome in Goodis is distinguishable, and I do not accept 
this submission. 

[48] The appellant suggests that section 65(6)3 cannot apply on the basis of the 
appellant's allegation that the university's actions in commissioning the report were 
improper. In particular, he submits that. . there is sufficient evidence to conclude 
that the Report and the manner in which it was produced constitute professional 
malfeasance to a sufficient degree that the Report and its production cannot be related 
to any matters 'in which the institution has an interest'. . . ." This suggests that the IPC 
is to become an arbiter of the behaviour of institutions, and if it is found to be lacking in 
some manner, the institution would be punished by losing its ability to rely on section 
65(6)3. I reject this argument. As outlined below, this was also the subject of further 
discussion in subsequent representations. At this point, I would observe that the 
jurisprudence establishes that I am required to determine, on the facts, whether the 


14 (cited above), at para. 23. 

15 The evidence shows that the author of the report conducted an interview relating to the preparation of 
the report several days before the university informed the appellant of his dismissal. 

16 Cited above. 

17 Goodis, at para. 24. 
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criteria in section 65(6)3 are met, and "has an interest" means "more than a mere 
curiosity or concern." 18 

[49] One factor cited by the appellant in relation to the university's alleged 
"malfeasance" is his allegation that detailed and intimate information about himself and 
his family in the report was hearsay provided to the author of the report by another 
university employee during an interview, and that this information "could not possibly 
have been collected for the purpose of making the Report. . . This is, in essence, an 
allegation that this information was collected, used or disclosed in a manner that is not 
consistent with the privacy rules in Part III of the Act This allegation is not under 
consideration in this appeal, which is not a privacy complaint investigation. Rather, this 
appeal addresses the issue of access to the records. I will discuss the appellant's 
options in relation to his privacy concerns in more detail at the end of this order. 

University's reply representations 

[50] In reply, the university's submissions concerning the employment-related matter 
in which it claims to have an interest under section 65(6)3 refer to the appellant's 
possible dismissal and the university's rationale for obtaining the report, which is 
directly related to him possibly being dismissed. 

[51] The university also responds to the appellant's argument that the report is not 
related in any functional way to his employment. The university submits that this ". . . 
imposes a higher threshold for the application of section 65(6)3 than has been accepted 
by the IPC and the Courts." The university goes on to state: 

The Report need only be about a matter in which the University is acting 
as employer, and the terms and conditions of employment are in issue. It 
need not be related to the "full spectrum" of the employee's duties, nor be 
related in a "functional way" to those duties. 

[52] The university's reference to the terms and conditions of employment derives 
from Ontario (Ministry of Correctional Services) v. Goodis. Although the outcome in 
Goodis is distinguishable, the discussion it sets out, pertaining to the way in which 
section 65(6) is to be applied, remains relevant. For a better understanding of the 
criteria as actually stated by the Court, I will repeat the actual passage in question 
(which I have already reproduced above): 

... the type of records excluded from the Act by s. 65(6) are documents 
related to matters in which the institution is acting as an employer, and 
terms and conditions of employment or human resources questions are at 

19 

issue. 


18 Ontario (Solicitor General) v. Ontario (Assistant Information and Privacy Commissioner), cited above. 

19 Ontario (Ministry of Correctional Services) v. Goodis, cited above, at para. 24. 


2017 CanLII 2024 (ON IPC) 



- 12 - 


[53] I agree with the university that section 65(6)3 does not require that the records, 
or the employment-related matter, be related to the "full spectrum" of the employee's 
duties, or related in a "functional way" to those duties. Moreover, as the quote from 
Goodis makes clear, the terms and conditions of employment, or human resources 
questions, must be at issue. The records clearly relate to the human resources issue of 
the appellant's possible dismissal. As already stated, records prepared in relation to 
human resources issues such as possible dismissal are, almost by definition, 
employment-related. 

[54] The university also denies the appellant's allegations of misconduct, and argues 
that section 65(6)3 does not inquire into such matters. The university submits that the 
appellant's interpretation . . reads substantial new restrictions into s. 65(6)3 which 
are not found in the language of the statute, nor in the jurisprudence." 

[55] Above, I have already rejected any suggestion that the IPC is to become an 
arbiter of the behaviour of institutions which, if found to be lacking in some manner, 
would cause the institution to lose its ability to rely on section 65(6)3. I will refer to 
this subject again in my discussion of the appellant's sur-reply representations, where 
he made additional comments about it, and will also refer in more detail to the 
university's position. 

The appellant's sur-reply representations 

[56] In sur-reply, the appellant makes further arguments about the question of 
whether the report itself can be a communication and in that way, meet the 
requirement that its collection, preparation, maintenance or use must be "in relation to" 
meetings, consultations, discussions or communications. He says that the university: 

. . . falsely states" The Appellant suggests it would be 'an absurdity' if the 
meetings, consultations, discussions or communications could be 
embodied in the record in issue." [Emphasis added.] 

[57] The appellant now essentially denies having made this argument, arguing that, 
instead, he: 

... did not say or suggest that a record in issue could not be about 
meetings, consultations, discussions or communications in which the 
institution has an interest. Rather, the Appellant argued that there is no 
connection between the Report and consultations, discussions or 
communications in which the institution has an interest. 

[58] However, the appellant did, in fact, make this argument, as outlined in my earlier 
discussion of his initial representations. None of his submissions in sur-reply would lead 
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me to alter my analysis, above, in which I rejected this argument. It is clear that the 
report was "prepared" in relation to "communications" because it is, itself, a 
communication. 

[59] The appellant also refers to the "fact" that the university ". . . did not bring the 
Report in evidence in making its [initial] Submissions, nor did it reveal that it had 
disclosed the Report to the IPC." In that regard, I note that the university had provided 
all the records at issue, including the report, to this office prior to submitting its initial 
representations in this appeal. 

[60] As for the appellant's comment that the university failed to reveal that it had 
provided the report to the IPC, I am left to surmise that the appellant finds this 
problematic from a privacy perspective. It is not. Section 52(4) of the Act gives the 
Commissioner the power to compel production of". . . any record that is in the custody 
or under the control of an institution. . . This includes records that are claimed to be 
exempt and records that are claimed to be excluded from the application of the Act 
under section 65. In most appeals, including this one, institutions provide the records 
at issue in response to a request for documentation from the IPC, which is sent out in 
virtually every appeal at the intake stage. In such instances, the IPC is not required to 
order production, even though it could. The IPC is clearly empowered to review the 
records at issue in order to deal with appeals that come before it. Disclosure of 
personal information to the IPC is also authorized under section 42(l)(m) of the /Icfand 
is not a violation of personal privacy. 

[61] In addition, the appellant submits that: 

• the report only became available to the university after it had dismissed 
him; and 

• there is no evidence or allegation that the report was ever "used." 

[62] These submissions do not assist the appellant. The first bullet point does not 
mean that the report is not employment-related; as I have already observed, the 
evidence makes it clear that the university commissioned the report prior to dismissing 
the appellant. With respect to the argument that the report was not "used," section 
65(6)3 applies to records that were " collected, prepared, maintained or used" 
[emphasis added] by an institution in relation to "meetings, consultations, discussions 
or communications about an employment-related matter in which the institution has an 
interest." Use is not required if the record was collected, prepared or maintained in 
relation to the matters referred to in the section. I have already noted that the report 
was prepared on behalf of the university and, because it is, itself, a communication, it 
was prepared "in relation to" communications. 
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[63] The appellant then returns to his argument based on Ontario (Ministry of 
Correctional Services) v. Good'll and argues that the subject matter of the report is 
further removed from employment-related matters than allegations of misconduct 
against government employees in the course of employment. I reiterate that, in my 
view, the outcome in Goodis is distinguishable because it dealt with records pertaining 
to litigation against an institution for vicarious liability in relation to employee 
misconduct, which is very different than the circumstances here, where the records 
relate to the possible dismissal of the appellant, a human resources issue. As I 
observed earlier, human resources issues are, almost by definition, employment-related 
matters. 

[64] Referring to the university's argument that the records need only "be about a 
matter in which the University is acting as an employer, and the terms and conditions of 
employment are at issue," the appellant also states that "the terms and conditions of 
employment" are not at issue in the report. As I explained above, in setting out the 
university's version of this argument, this is a reference to Ontario (Ministry of 
Correctional Services) v. Goodis, where the Court (in a passage I have already 
reproduced) observed that the type of records excluded from the Act by section 65(6) 
are documents "related to matters in which the institution is acting as an employer, and 
terms and conditions of employment or human resources questions are at issue." 21 
[Emphasis added.] 

[65] The dismissal or contemplated dismissal of the appellant is clearly a human 
resources issue in which the university acts as employer. When stated in full, the 
Goodis criteria do not assist the appellant here. 

[66] The appellant also reiterates his earlier arguments that the university does not 
"have an interest" in the report as ". . . it cannot be in the interest of the institution to 
perform acts that are manifestly improper." I have already addressed this argument, 
above. Simply put, the question is not whether the commissioning of the report was in 
the university's interest; rather, the question is a different one: is the report about an 
employment-related matter in which the university has an interest (defined as "more 
than a mere curiosity or concern")? In my opinion, as further discussed below, the 
answer to that question is "yes." 

[67] At the conclusion of his reply representations, the appellant amplifies this point 
further by stating: 

Therefore, misconduct - from misdirection in mandate to ethical breaches 
in criminal behaviour - is a factor that must be considered when pleaded 
on appeal, as is the case here. Otherwise, to turn a blind eye to the 
question of the Appellant's evidence-based pleading of misconduct and to 


20 Cited above. 

21 Ontario (Ministry of Correctional Services) v. Goodis, cited above, at para. 24. 
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thereby allow the exclusion would have the effect of shielding the 
institution from public accountability, an effect that is contrary to the 
purpose of the Act Public accountability is not restricted to a tunnel 
vision of the institution's statutory mandate but includes misconduct in all 
institutional activities, whether the said activities are justified or not. 

[68] As I have already stated, above, this argument . . suggests that the IPC is to 
become an arbiter of the behaviour of institutions, and if it is found to be lacking in 
some manner, the institution would lose its ability to rely on section 65(6)3. I reject 
this argument." I also noted that "... I am required to determine, on the facts, 
whether the criteria in section 65(6)3 are met, and 'has an interest' means 'more than a 
mere curiosity or concern.'" As the university stated in its reply representations: 22 

Needless to say, the University denies the Appellant's allegations of 
misconduct in this respect. In any event, the Appellant's submissions are 
without merit. The well-established test for the application of s. 65(6)3 
does not inquire into whether the circumstances of the creation of a 
record, or the contents of a record were "materially inconsistent with the 
institution's statutory and legal obligations." The Court of Appeal has 
confirmed that the test does not even inquire into the nature of an 
institution's interest in a record, and that a "legal interest" is not 
required. 23 The test only asks whether an institution has "more than a 
mere curiosity or concern" in the employment-related matter to which the 
record relates. The test posed by the appellant reads substantial new 
restrictions into s. 65(6)3 which are not found in the language of the 
statute, nor in the jurisprudence. 

The appellant's proposed restriction would also assign to the IPC the task 
of assessing each record brought before it to determine whether the 
record could, in some way, be said to be inconsistent with an obligation 
on the part of the institution in question. This task would take the IPC far 
beyond its jurisdiction, requiring it to make findings of fact about the 
legitimacy of the actions of an institution through a "moral, ethical or civil- 
law" lens, in matters with no bearing on the institution's obligations under 
[the Acf\. The Appellant's proposed restriction is impossible to interpret 
and apply in practice. 

[69] I agree with the university. While inappropriate behaviour by institutions may 
attract the application of the "public interest override" found at section 23 of the Act, 
that override does not apply to exclusions such as section 65(6). Moreover, section 23 
provides clear criteria for its application, such that there must be a compelling public 


22 (set out here, rather than in my discussion of the university's reply representations, above, for ease of 
reference) 

23 Ontario (Solicitor General) v. Ontario (Assistant Information and Privacy Commissioner), cited above. 
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interest in disclosure that clearly outweighs the purpose of an exemption. By contrast, 
as the university notes, the appellant's proposed approach is impossible to interpret and 
apply in practice. In any event, as I noted above, this office is required to determine, 
on the facts, whether the criteria in section 65(6)3 are met. 

[70] As previously stated, "has an interest" means "more than a mere curiosity or 
concern." 24 That is the test I will apply here. 

Analysis and Conclusions 

Part 1: collected, prepared, maintained or used by an institution or on its behalf 

[71] It is clear on the evidence, including the records themselves, that the report and 
the other records at issue were prepared by or on behalf of the university, meeting part 
1 of the test. Some of the records were prepared by the psychiatrist, and others by 
university staff. 

Part 2: "in relation to"meetings, consultations, discussions or communications 

[72] All of the records are communications. For the reasons outlined above, I find 
that as the records themselves are communications, their preparation had "some 
connection" to communications, and part 2 of the test is met. In addition, I find that all 
of the records other than the report had "some connection" to the report, itself a 
communication, since they are ancillary documents that reference or deal with the 
report. Accordingly, I find that all of the records were prepared "in relation to" 
communications. 

Part 3: about labour relations or employment-related matters in which the institution 
"has an interest" 

[73] Referring to the criteria in Goodis, it is clear that the records are related to a 
matter in which the institution is acting as an employer, and human resources questions 
(namely, the contemplated dismissal of the appellant) are at issue, as discussed above. 
Having reviewed the records, I find that the report is a communication about the 
employment-related matter of the appellant's dismissal. Clearly, this was a matter 
about which the university had "more than a mere curiosity or concern." For these 
reasons, I find that this is a matter in which the university "has an interest" within the 
meaning of section 65(3)3. As regards the other records, I have just found that they 
were prepared "in relation to" the report, which is a communication about an 
employment-related matter in which the university has an interest. 

[74] I therefore find that all of the records meet the third part of the test. 


24 


Ontario (Solicitor Genera!) v. Ontario (Assistant Information and Privacy Commissioner), cited above. 
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[75] As all three parts of the test are met, I find that the records are excluded from 
the scope of the Tlcf under section 65(6)3. 

Issue B: Is section 65(6) unconstitutional or constitutionally inapplicable 

under section 2(b) of the Canadian Charter of Rights and 
Freedom s? 

[76] The appellant contends that he should receive access to the records on the basis 
of the right to freedom of expression in section 2(b) of Canadian Charter of Rights and 
Freedoms (the Charter). 

[77] As already noted, the appellant's NCQ claims that the records are a necessary 
precondition for making meaningful expression about the university's practices affecting 
its employees and students, and the public at large. In his initial representations, he 
states that the Act is unconstitutional because, among other things, it does not allow 
him to communicate to anyone about the report. As regards freedom of expression, 
the appellant's concerns therefore relate to his ability to discuss the report publicly, and 
also to express himself about the university's relationship with its employees in a more 
general sense. 

[78] He concludes both his initial representations and his sur-reply representations by 
requesting, among other items, the following relief: 

• an order that access to the records must be granted forthwith because the 
application of section 65(6) to exclude the records is unconstitutional; 

• a declaration that section 65(6) is unconstitutional. 

[79] As the university relies on section 65(6)3, that section is the focus of the 
constitutional issues under consideration here. The first bullet point is, in effect, a 
request for a finding that section 65(6)3 is constitutionally inapplicable in the 
circumstances of this appeal. The second bullet point requests a declaration that the 
section is, perse, unconstitutional. 

[80] The availability of these two forms of relief has been confirmed by the Supreme 
Court of Canada in Eidridge v. British Columbia (Attorney General)\ 25 

There is no question, of course, that the Charter applies to provincial 
legislation; see RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573. 

There are two ways, however, in which it can do so. First, legislation may 
be found to be unconstitutional on its face because it violates a Charter 


25 


[1997] 3 SCR 624, at para. 20. 


2017 CanLII 2024 (ON IPC) 



- 18 - 


right and is not saved by s. 1. In such cases, the legislation will be invalid 
and the Court compelled to declare it of no force or effect pursuant to s. 

52(1) of the Constitution Act, 1982. Secondly, the Charter may be 
infringed, not by the legislation itself, but by the actions of a delegated 
decision-maker in applying it. In such cases, the legislation remains valid, 
but a remedy for the unconstitutional action may be sought pursuant to s. 

24(1) of the Charter. 

[81] If a breach of section 2(b) is found, traditional Charter analysis would then 
require consideration of section 1 of the Charter. 

[82] Sections 1 and 2(b) of the Charter stake-. 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and 
freedoms set out in it subject only to such reasonable limits prescribed by 
law as can be demonstrably justified in a free and democratic society. 

2. Everyone has the following fundamental freedoms: 

(b) freedom of thought, belief, opinion and expression, including 
freedom of the press and other media of communication; 

Approach to Charter adjudication at the tribunal level 

[83] It is clear that the IPC has the authority to decide constitutional issues, including 
those arising under the Charter ; 26 A more complex question arises as to what form of 
analysis should be employed in deciding this issue. 

[84] In Core v. Barreau du Quebec? 1 the Supreme Court of Canada reviewed the 
decision of the Tribunal des professions in an appeal from a disciplinary decision taken 
by the Disciplinary Council of the Barreau du Quebec. The issue was whether a 
reprimand issued to a member of the Barreau for critical remarks about a judge 
constituted a violation of the member's right to freedom of expression as guaranteed 
under section 2(b) of the Charter. 


26 See Nova Scotia (Workers' Compensation Board) v. Martin, 2003 SCC 54 at para. 3, which states, in 
part: "Administrative tribunals which have jurisdiction — whether explicit or implied — to decide 
questions of law arising under a legislative provision are presumed to have concomitant jurisdiction to 
decide the constitutional validity of that provision. This presumption may only be rebutted by showing 
that the legislature clearly intended to exclude Charter issues from the tribunal's authority over questions 
of law." The Commissioner's powers at sections 50 through 54 of the Act clearly include the power to 
decide questions of law including, for example, the interpretation and application of the exemptions at 
sections 12-22 and section 49, and the interpretation and application of exclusions such as section 
65(6)3. There is no evidence that the Legislature intended to exclude Charter considerations from the 
Commissioner's mandate. 

27 2012 SCC 12 
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[85] Dore focuses on the appropriate methodology for a court to apply when 
reviewing an administrative tribunal's decision applying the Charter. The Court's 
reasons compare the assessment of whether a law violates the Charter the similar 
but distinct issue of whether a decision of an administrative tribunal does so. 

[86] The Court decided that, in the latter case, an "administrative law" approach 
should be adopted rather than the Oake£ s test, which is the usual method of 
determining whether, in the event of an established Charter breach, an impugned 
statutory provision should survive under section 1 of the Charter because it represents 
a "reasonable limit" that is "prescribed by law as can be demonstrably justified in a free 
and democratic society." 

[87] The "administrative law" approach involves consideration of the statutory 
objectives and balancing those against the extent to which they interfere with a Charter 
right. 

[88] In deciding to apply the "administrative law" approach on judicial review where 
Carter issues arise, the Court stated 29 : 

. . . Normally, if a discretionary administrative decision is made by an 
adjudicator within his or her mandate, that decision is judicially reviewed 
for its reasonableness. The question is whether the presence of a Charter 
issue calls for the replacement of this administrative law framework with 
the Oakes test, the test traditionally used to determine whether the state 
has justified a law's violation of the Charter as a "reasonable limit" under 
s. 1. 

It seems to me to be possible to reconcile the two regimes in a way that 
protects the integrity of each. The way to do that is to recognize that an 
adjudicated administrative decision is not like a law which can, 
theoretically, be objectively justified by the state, making the traditional s. 

1 analysis an awkward fit. On whom does the onus lie, for example, to 
formulate and assert the pressing and substantial objective of an 
adjudicated decision, let alone justify it as rationally connected to, 


28 This is a reference to R. v. Oakes, [1986] 1 S.C.R. 103, which established the test for whether an 
established Charter breach would survive a constitutional challenge because of section 1 of the Charter. 
This could occur if the objective is pressing and substantial, and if it passes the following "proportionality" 
test: "First, the measures adopted must be carefully designed to achieve the objective in question. They 
must not be arbitrary, unfair or based on irrational considerations. In short, they must be rationally 
connected to the objective. Second, the means, even if rationally connected to the objective in this first 
sense, should impair 'as little as possible' the right or freedom in question. [Citation omitted.] Third, 
there must be a proportionality between the effects of the measures which are responsible for limiting 
the Charter right or freedom, and the objective which has been identified as of'sufficient importance'." 

29 Dore, at paras. 3-7. 
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minimally impairing of, and proportional to that objective? On the other 
hand, the protection of Charter guarantees is a fundamental and 
pervasive obligation, no matter which adjudicative forum is applying it. 
How then do we ensure this rigorous Carter protection while at the same 
time recognizing that the assessment must necessarily be adjusted to fit 
the contours of what is being assessed and by whom? 

We do it by recognizing that while a formulaic application of the Oakes 
test may not be workable in the context of an adjudicated decision, 
distilling its essence works the same justificatory muscles: balance and 
proportionality. I see nothing in the administrative law approach which is 
inherently inconsistent with the strong Charter protection — meaning its 
guarantees and values — we expect from an Oakes analysis. The notion 
of deference in administrative law should no more be a barrier to effective 
Carter protection than the margin of appreciation is when we apply a full 
s. 1 analysis. 

In assessing whether a law violates the Charter, we are balancing the 
government's pressing and substantial objectives against the extent to 
which they interfere with the Charter right at issue. If the law interferes 
with the right no more than is reasonably necessary to achieve the 
objectives, it will be found to be proportionate, and, therefore, a 
reasonable limit under s. 1. In assessing whether an adjudicated decision 
violates the Charter, however, we are engaged in balancing somewhat 
different but related considerations, namely, has the decision-maker 
disproportionately, and therefore unreasonably, limited a Charter right. In 
both cases, we are looking for whether there is an appropriate balance 
between rights and objectives, and the purpose of both exercises is to 
ensure that the rights at issue are not unreasonably limited. 

... In the Charter context, the reasonableness analysis is one that 
centres on proportionality, that is, on ensuring that the decision interferes 
with the relevant Charter guarantee no more than is necessary given the 
statutory objectives. If the decision is disproportionately impairing of the 
guarantee, it is unreasonable. If, on the other hand, it reflects a proper 
balance of the mandate with Charter protection, it is a reasonable one. 

[Emphases added.] 

[89] The Court also observed that: 30 


30 at para. 24. 
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It goes without saying that administrative decision-makers must act 
consistently with the values underlying the grant of discretion, including 
Charter values. . . . [Citations omitted.] The question then is what 
framework should be used to scrutinize how those values were applied? 

[90] This analysis is primarily directed at the approach to be taken by a reviewing 
court, rather than an administrative law decision-maker such as myself. However, it is 
evident from these comments by the Court that, in adjudicating Charter issues, an 
administrative law decision-maker must achieve an appropriate balance between rights 
and objectives. 

[91] The Court provided further guidance on this point later in its reasons. 31 It 
stated: 


How then does an administrative decision-maker apply Charter values in 
the exercise of statutory discretion? He or she balances the Charter 
values with the statutory objectives. In effecting this balancing, the 
decision-maker should first consider the statutory objectives. . . . 

Then the decision-maker should ask how the Charters alue at issue will 
best be protected in view of the statutory objectives. This is at the core 
of the proportionality exercise, and requires the decision-maker to balance 
the severity of the interference of the Charter protection with the 
statutory objectives. . . . 

[92] In R. v. Clarke? 2 in a passage that appears to be obiter, the Supreme Court 

amplified its discussion of the proportionality exercise: 

. . . Only in the administrative law context is ambiguity not the divining 
rod that attracts Charter values. Instead, administrative law decision¬ 
makers "must act consistently with the values underlying the grant of 
discretion, including Charters/ alues" ( Dore\ at para. 24). The issue in the 
administrative context therefore, is not whether the statutory language is 
so ambiguous as to engage Charter values, it is whether the exercise of 
discretion by the administrative decision-maker unreasonably limits the 
Charter protections in light of the legislative objective of the statutory 
scheme. 


31 at paras. 55 and 56. 

32 2014 SCC 28, at para. 16. These comments appear to be obiter because this decision relates to a 
change in the law of sentencing in the criminal law context. It does not involve an administrative law 
decision. See also Tay/or-Baptiste v. Ontario Public Service Employees Union, 2015 ONCA 495 at paras. 
54-55. 
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[93] This restatement of the principle in Dore helps to explain its meaning, and also 
provides a strong indication that the requirement for ambiguity in a legislative text 
before Charter values can be considered 33 does not apply in the administrative law 
context. 

[94] In Dore, the alleged infringement of the Barreau member's freedom of 
expression arose from the application of section 2.03 of the Code of ethics of 
advocates, which stated: "The conduct of an advocate must bear the stamp of 
objectivity, moderation and dignity." The constitutionality of this provision was not, 
itself, under attack. Rather, the question was whether the decision of the Tribunal des 
professions, upholding the earlier ruling of the Disciplinary Council of the Barreau du 
Quebec, violated the member's right to freedom of expression. 

[95] In the wake of Dore, a significant question is: how does an administrative 
tribunal assess Charter\ssues in order to "balance the severity of the interference of the 
Charter protection with the statutory objectives"? What methodology should be 
followed? 

[96] In the appeal under consideration in this order, the appellant argues that section 
65(6) of the Act is constitutionally inapplicable because of section 2(b) of the Charter, 
and in the alternative, that section 65(6), per se, is unconstitutional. The 
representations I have received that relate to section 2(b) focus on whether there has 
been a breach of section 2(b). In that way, they appear to be aimed at a traditional 
Charter analysis rather than the "Charters alues" approach. 

[97] I do not read Dore as precluding a traditional Charter analysis, in which the first 
step is to determine whether a Charter right has been breached, and if so, the second 
step would be to consider section 1 of the Charter. In fact, this approach has been 
followed in a subsequent case involving the judicial review of an administrative 
decision. 34 

[98] I also note the following comment by Paul Daly in "Charter Application by 
Administrative Tribunals: Statutory Interpretation," in a discussion of Dore : 35 

Caveat: the individual retains the option of asking for a Charter remedy, 
in which case I presume a formal Charter analysis remains necessary. 

[99] In the context of the Act, the framework for assessing whether there is a breach 
of the Charters provided by the Supreme Court of Canada's decision in Ontario (Public 
Safety and Security) v. Criminal Lawyers' Association’^ (CLA). Interestingly, although 


33 See, for example, Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 at para. 62. 

34 See Divito v. Canada (Public Safety and Emergency Preparedness), 2013 SCC 47. 

35 Administrative Law Matters, June 12, 2014. 

36 2010 SCC 23. 
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the approach taken in CLA resembles traditional Charter analysis, the Court in Dore 
characterizes it as an embodiment of the "administrative law" approach: 

Other cases, and particularly recently, have instead applied an 
administrative law/judicial review analysis in assessing whether the 
decision-maker took sufficient account of Charters alues. This approach is 
seen in . . . Criminal Lawyers'Association. . . ? 7 

[100] Accordingly, I will apply the criteria enunciated in CLA. After conducting that 
analysis, I will also review the statutory objectives and assess the balance between the 
severity of the interference with section 2(b) protection and the statutory objectives, as 
advocated in Dore. 

The interpretation and application of section 2(b) of the Charter in relation to 
the Act 

[101] As already noted, CLA provides the framework for assessing possible breaches of 
section 2(b) of the Charter in the context of the Act. In CLA, the Court considered 
whether the public interest override at section 23 of the Act was constitutionally 
underinclusive, based on section 2(b) of the Charter, because it omitted to provide for 
the possible override of the exemptions found in sections 14 (law enforcement) and 19 
(solicitor-client privilege). In upholding an order of this office finding that section 23 is 
not constitutionally underinclusive on that basis, the Court articulated the following 
criteria for finding that section 2(b) of the Charter has been breached in relation to an 
access-to-information request: 

We conclude that the scope of the s. 2(b) protection includes a right to 
access documents only where access is necessary to permit meaningful 
discussion on a matter of public importance, subject to privileges and 
functional constraints. 38 . . . 


To demonstrate that there is expressive content in accessing such 
documents, the claimant must establish that the denial of access 
effectively precludes meaningful commentary. If the claimant can show 
this, there is a prima facie case for the production of the documents in 
question. But even if this prima facie case is established, the claim may 
be defeated by factors that remove s. 2(b) protection, e.g. if the 
documents sought are protected by privilege or if production of the 
documents would interfere with the proper functioning of the 


37 at para. 32 of Dore. "Criminal Lawyers'Association" is fully cited elsewhere in Dore as a reference to 
Ontario (Public Safety and Security) v. Criminal Lawyers' Association, 2010 SCC 23. 

38 at para. 31. 
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governmental institution in question. If the claim survives this second 
step, then the claimant establishes that s. 2(b) is engaged. The only 
remaining question is whether the government action infringes that 
protection. 39 


To show that access would further the purposes of s. 2(b), the claimant 
must establish that access is necessary for the meaningful exercise of free 
expression on matters of public or political interest. . . . 40 

In sum, there is a prima facie case that s. 2(b) may require disclosure of 
documents in government hands where it is shown that, without the 
desired access, meaningful public discussion and criticism on matters of 
public interest would be substantially impeded. 41 . . . 

If this necessity is established, a prima facie case for production is made 
out. However, the claimant must go on to show that the protection is not 
removed by countervailing considerations inconsistent with production. 42 


The first question is whether any access to documents that might result 
from applying the s. 23 public interest override in this case would enhance 
s. 2(b) expression. This is only established if the access is necessary to 
permit meaningful debate and discussion on a matter of public interest. If 
not, then s. 2(b) is not engaged. 43 

If necessity were established, the CLA, under the framework set out 
above (para. 33) would face the further challenge of demonstrating that 
access to ss. 14 and 19 documents, obtained through the s. 23 override, 
would not impinge on privileges or impair the proper functioning of 
relevant government institutions. 44 . . . 

[102] From this, it can be seen that in order to establish that section 2(b) of the 
Charter has been breached in relation to a request under the Act, the following two 
requirements must be satisfied: (1) access to the information must be necessary for the 
meaningful exercise of free expression on matters of public or political interest; and (2) 
if requirement 1 is met, it must also be the case that there are no countervailing 


39 at para. 33. 

40 at para. 36. 

41 at para. 37. 

42 at para. 38. 

43 at para. 58. 

44 at para. 60. 
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considerations inconsistent with disclosure, such as privileges, and/or evidence that 
disclosure would impair the proper functioning of the university. 

[103] The first full iteration of the test I have quoted from CLA, above, adds what 
might be seen as a third requirement: "The only remaining question is whether the 
government action infringes that protection." In the circumstances of this appeal, the 
action in question is the denial of access, which we know has occurred. Requirement 1 
asks whether access is necessary for the meaningful exercise of free expression on 
matters of public or political interest, and requirement 2 asks whether, if that is the 
case, other factors such as privilege or impaired functioning of the university are 
engaged. The question of whether there is a breach of section 2(b) will therefore be 
determined, in this appeal, by applying requirements 1 and 2. 

Preliminary Issues 

The university's argument that it is not a "government actor" for the purposes of the 
Charter 

[104] Referring to section 32 of the Charter?' 5 the university submits that the Charter 
does not apply to it because it is not a "government actor." 

[105] It relies on McKinney v. University of Guelph* 1 * 5 as authority for this proposition. 
McKinney finds that the University of Guelph is not a "government actor" and that the 
Charter therefore does not apply to its retirement policies. These policies are not 
statutory, and therefore the question in McKinney was whether the Charter applies to 
free-standing activities of a university that were not undertaken to implement a 
statutory scheme or government policy. McKinney finds that "private activity" is 
excluded from the Charter. In that regard, the Court states that: 

... the Charter \Nas not intended to cover activities by non-governmental 
entities created by government for legally facilitating private individuals to 
do things of their own choosing without engaging governmental 
responsibility. . . . 


The Charter apart, there is no question of the power of the universities to 
negotiate contracts and collective agreements with their employees and to 
include in them provisions for mandatory retirement. These actions are 


45 Section 32 of the Charter states, in part: "This Charter applies . . . (b) to the legislature and 
government of each province in respect of all matters within the authority of the legislature of each 
province." 

46 [1990] 3 SCR 229. 
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not taken under statutory compulsion, so a Charter attack cannot be 
sustained on that ground. [Emphases added.] 

[106] In my view, however, McKinney is distinguishable because, in the appeal under 
consideration in this order, the university acts as an institution under the Act, and in so 
doing, it is expressly applying and administering the provisions of a statute enacted by 
the Ontario Legislature, and performing a statutory duty. As subsequent jurisprudence 
makes clear, non-government actors who effect public policies or programs are subject 
to the Charter with respect to those activities. 

[107] A leading decision on that point is Eidridge v. British Columbia (Attorney 
General)? 1 in which the Supreme Court of Canada found that hospitals (who, like 
universities, are "private" entities, or, put slightly differently, are not part of 
"government"), are subject to the provisions of the Carter-when they deliver statutorily 
mandated health services. 

[108] The Court begins its analysis in Eidridge by asking whether the alleged Charter 
violation "arises from the impugned legislation itself or from the actions of entities 
exercising decision-making authority pursuant to that legislation." 48 This distinction 
plays into the question of whether legislation might be found to be unconstitutional per 
se (where the Charter violation "arises from the impugned legislation") or 
constitutionally inapplicable (where the violation "arises . . . from the actions of entities 
exercising decision-making authority"). As I have already noted, the appellant in this 
case argues both of these positions. 

[109] Elsewhere in Eidridge, the Court describes its categorization of alleged Charter 
violations as a question of whether "the legislation itself is constitutionally suspect" or 
whether the alleged breach arises from the "actions of the delegated decision-makers in 
applying it." The Court finds that, in the circumstances of that case, the debate focuses 
on the latter - the actions and not the statute itself. Implicitly, however, the Court's 
language here suggests that the role of the "actor" - be it governmental or non¬ 
governmental - is not determinative where the question is whether the legislation in 
question is, per se, unconstitutional. This view finds further support in section 52(1) of 
the Constitution Act, 1982, which states: 

The Constitution of Canada is the supreme law of Canada, and any law 
that is inconsistent with the provisions of the Constitution is, to the extent 
of the inconsistency, of no force or effect. 

[110] Accordingly, in my view, where the constitutionality of section 65(6)3, per se, is 
at issue, the university's role as a non-governmental actor is irrelevant. The subject of 
scrutiny is the law itself. 


47 Cited above. 

48 at para. 22. 
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[111] The university's role only takes on potential significance in the context of its 
actions or, put slightly differently, where the focus is whether a statutory provision 
purportedly applied by a non-governmental actor can be constitutionally inapplicable 
because of a Carter violation. 

[112] Significantly, the Court in Eldridge determined that the source of the alleged 
Charters iolation was the actions of the hospitals and the Medical Services Commission, 
and that these were subject to Charter scrutiny: 

... In my view, the Charter applies to both [hospitals and the Medical 
Services Commission] in so far as they act pursuant to the powers granted 
to them by the statutes . 49 [Emphasis added.] 


. . . There is no doubt, however, that the Charter also applies to action 
taken under statutory authority. The rationale for this rule flows 
inexorably from the logical structure of s. 32. As Professor Hogg explains 
in his Constitutional Law of Canada {3rd ed. 1992 (loose-leaf)), vol. 1, at 
pp. 34-8.3 and 34-9: 

Action taken under statutory authority is valid only if it is 
within the scope of that authority. Since neither Parliament 
nor a Legislature can itself pass a law in breach of the 
Charter, neither body can authorize action which would be in 
breach of the Charter. Thus, the limitations on statutory 
authority which are imposed by the Charter will flow down 
the chain of statutory authority and apply to regulations, by¬ 
laws, orders, decisions and all other action (whether 
legislative, administrative or judicial) which depends for its 
validity on statutory authority . 50 [Emphasis added.] 

[113] The clear import of these statements is that where an entity that is not "part of 
government" acts pursuant to a statute, the Charter is engaged by that action. This 
view is confirmed by the Supreme Court's reasons in Biencoe v. British Columbia Human 
Rights Commission) z 51 

Bodies exercising statutory authority are bound by the Charter even 
though they may be independent of government. 52 


49 at para. 19. 

50 at para. 21. 

51 2000 SCC 44, 

52 at para. 35. 
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[114] For all these reasons, I conclude that both positions advocated by the appellant 
- that section 65(6)3 itself is unconstitutional, and alternatively, that it is 
"constitutionally inapplicable" because of alleged damage to freedom of expression 
caused by the university's decision to rely on it in this case - are properly before me in 
this appeal. 53 

The appellant's argument that he has "public interest"standing 

[115] The appellant makes a number of arguments to the effect that he has "public 
interest" standing to make a constitutional challenge. 54 These submissions are similar 
to arguments made to demonstrate that a party is entitled to be granted intervener 
status in a court action or application. Other than the authorization under section 52(8) 
for the Commissioner to summon and examine "any person who, in the Commissioner's 
opinion, may have information relating to the inquiry," the Act does not contemplate 
the granting of standing or special status in an appeal. 

[116] In any event, it is not necessary for the appellant to establish public interest 
standing. He has standing to make constitutional arguments because he is a party to 
this appeal, and the TlcTmust be constitutional if it is to apply. 55 Moreover, as already 
noted, it is clear that the IPC has the power to make constitutional determinations. 56 

The appellant's arguments that section 65(6)3 is unconstitutional because it limits 
privacy protection 

[117] Because this order deals with an access request and the ensuing appeal from a 
denial of access, the Charter issue before me is whether section 65(6)3 is 
unconstitutional, or constitutionally inapplicable, based on section 2(b) of the Charter. 

[118] In addition to providing representations on this subject, however, the appellant's 
submissions on the Charter contain many arguments based on his view that section 
65(6) is unconstitutional because it abrogates his privacy rights. 


53 The university also relied on Moghadam v. York University, 2014 ONSC 2429, a brief judgment of the 
Divisional Court that cites McKinney and finds that York's actions in a number of matters, including the 
treatment of a request under the Act, were "not governmental in nature" and the applicant's Charter 
rights to procedural fairness had therefore not been impinged. As the present appeal does not relate to 
procedural fairness rights, Moghadam is distinguishable on its facts and, in any event, does not engage in 
any detailed discussion of occasions when a private entity's actions warrant Charter scrutiny, as 
extensively canvassed in Eidridge, which is a decision of a higher court that is, clearly, binding. 

54 In this regard, the appellant refers to Canadian Council of Churches v. Canada (Minister of Employment 
and Immigration), [1992] 1 SCR 236. 

55 See section 52(1) of the Constitution Act, 1982 (quoted in full above). 

56 See Nova Scotia (Workers' Compensation Board) v. Martin, as cited and quoted at footnote 26, above. 
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[119] For example, he submits that the report was prepared without his knowledge or 
consent, and this activity is shielded from any transparency or accountability by section 
65(6)3. He also states that, due to the section 65(6)3 statutory exclusion, his privacy 
regarding the report and other records in the hands of the university is not protected by 
law. He argues that if section 65(6)3 has the effect of negating the application of 
privacy protection to these alleged violations of his privacy, this would be grounds to 
find section 65(6)3 unconstitutional. 

[120] For the most part, this is a separate and distinct issue from the question of 
whether section 65(6)3 is unconstitutional with respect to access rights, which are at 
issue in this appeal. This is not a privacy complaint investigation, and the appellant's 
allegations of privacy breaches in the preparation of the report do not assist with the 
threshold question of whether the denial of access to the records under the Act 
breaches his right to the meaningful exercise of free expression under section 2(b) of 
the Charter? 1 At most, the privacy issues raised by the appellant could impact the 
question of whether the subject matter he wishes to discuss is a matter of public or 
political importance. 

[121] In any event, for the sake of completeness, I will review the appellant's 
foundational arguments in relation to privacy. 

[122] As part of this discussion, the appellant refers to jurisprudence describing the 
federal Privacy Act as having a quasi-constitutional mission. 58 Even if this means that 
the Act is quasi-constitutional, however, this does not alter the general principles of 
statutory interpretation. 59 Nor does this create a more general constitutionally- 
mandated right of privacy. Accordingly, I do not accept the appellant's argument that 
section 65(6) is unconstitutional because privacy is a constitutionally protected value, 
and section 65(6) precludes privacy protection of excluded materials such as the 
report. 60 

[123] The appellant also argues that, under section 8 of the Charter, privacy is a 
protected right. However, section 8 of the Charter, which provides that "Everyone has 
the right to be secure from unreasonable search or seizure," comes into play most often 
when an individual is under investigation for a possible offence. In order for section 8 


57 Access to one's own personal information is also an aspect of privacy. The Act implicitly recognizes this 
right in section 47(1), which provides a right of access to one's own personal information, subject to the 
exemptions in section 49. 

58 Lavigne v. Canada (Office of the Commissioner of Official Languages), 2002 SCC 53 at para. 24. 

59 See Canada (Information Commissioner) v. Canada (Minister of National Defence), 2011 SCC 25 at 
para. 40, where the Court makes this observation about the quasi-constitutional Access to Information 
Act. 

60 This finding that there is no general free-standing constitutionally-mandated right of privacy includes a 
finding that there is no free-standing constitutionally-mandated right of access to one's own personal 
information based on privacy principles. Moreover, as already noted, this right is formally recognized in 
section 47(1) of the Act. 
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to apply, there must be an actual search or seizure. 61 That has not occurred here. 
Moreover, it is clear from its wording and interpretation that section 8 does not create 
constitutionally-protected privacy rights of more general application. 

[124] While I agree with the appellant that. . the Act must itself be constitutional," I 
disagree with his statement that the Act . . cannot without sufficient justification 
exclude a particular area from both privacy protection and oversight of privacy 
protection." [Emphasis in original.] The Act\s simply providing that the privacy rights it 
creates (which have not been found to be constitutionally required) do not apply in 
some instances. 

[125] The appellant makes further arguments to the effect that the contents of the 
report demonstrate that its preparation involved "egregious violations of the appellant's 
privacy;" that searches for additional records may reveal additional privacy breaches; 
and he was not informed by the university that it had provided the records at issue to 
the IPC. As regards the first two points, I will address the appellant's privacy concerns, 
and the issue of reasonable search, later in this order. I have already dealt with the 
fact that the records were provided to the IPC in the discussion of section 65(6)3, 
above. 

International Covenant on Civil and Political Rights 

[126] The appellant also refers to the International Covenant on Civil and Political 
Rights (the Covenant) and argues that, unless it conforms to Canada's obligations under 
this instrument, the Act\s invalid. The Covenantors adopted by the United Nations 
General Assembly and has been in force since 1976. 

[127] In different parts of his representations, the appellant refers to the articles in the 
Covenantthrt protect privacy and freedom of expression. These articles state: 

Article 17. 1. No one shall be subjected to arbitrary or unlawful 

interference with his privacy, family, home or correspondence, nor to 
unlawful attacks on his honour and reputation. 2. Everyone has the right 
to the protection of the law against such interference or attacks. 

Article 19. 2. Everyone shall have the right to freedom of expression; this 
right shall include freedom to seek, receive and impart information and 
ideas of all kinds, regardless of frontiers, either orally, in writing or in 
print, in the form of art, or through any other media of his choice. 

[128] In his initial representations, the appellant submits that that an objective 
definition of "free and democratic society" cannot be confined to mean whatever 


61 


R. v. Jarvis, 2002 SCC 73 at para. 69 
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Canada does, but rather, must be informed by the relevant international declarations 
and covenants ratified by Canada, and especially the Covenant. In making this 
argument, the appellant is referring to one of the elements of section 1 of the Charter. 
Section 1 only comes into play where there is an established Charter breach. I agree 
that the contents of international agreements may have a bearing on the meaning of 
"free and democratic society," and this could be an indication that in some cases, they 
merit consideration in assessing section 1 issues. Because of the conclusions reached 
in this order, it will not be necessary for me to refer to section 1 of the Charter. 

[129] At sur-reply, in a reference to CLA, the appellant concedes that the IPC does not 
have the authority to override a Supreme Court of Canada judgement {CLA) that 
establishes a test about the interpretation of the Charter. However, he also submits 
that the IPC has both the authority and the duty to interpret the CLA test in a manner 
that is consistent with the Covenant, in the circumstances of this appeal. 

[130] In support of this argument, the appellant quotes from Saskatchewan Federation 
of Labour v. Saskatchewan . 62 In that case, the Supreme Court of Canada struck down 
a Saskatchewan law that limited the right of public sector employees to strike as a 
violation of section 2(d) of the Charter that was not saved under section 1. The Court 
considered international covenants as part of its Charter reasoning. The appellant 
submits that: 

... the authority and duty of the IPC [to interpret the CLA test in a 
manner that is consistent with the Covenant) derive from recently 
reaffirmed Supreme Court of Canada jurisprudence^ 631 

LeBel J. confirmed in R. v. Hape, 2007 SCC 26 (CanLII), 

[2007] 2 S.C.R. 292, that in interpreting the Charter, the 
Court "has sought to ensure consistency between its 
interpretation of the Charter, on the one hand, and Canada's 
international obligations and the relevant principles of 
international law, on the other": para. 55. And this Court 
reaffirmed in Divito v. Canada (Public Safety and Emergency 
Preparedness), 2013 SCC 47 (CanLII), [2013] 3 S.C.R. 157, 
at para. 23, "the Garter should be presumed to provide at 
least as great a level of protection as is found in the 
international human rights documents that Canada has 
ratified". 

[131] This presumption is described by the Court in Saskatchewan Federation of 
Labour as helping to "frame the interpretive scope" of the section of the Charter under 
consideration there. 


62 2015 see 4. 

63 Saskatchewan Federation of Labour v. Saskatchewan, cited above, at paras. 64-65. 
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[132] It is also to be noted that in Hape, the Supreme Court affirmed that the 
presumption of conformity is rebuttable, and that clear and unequivocal legislation that 
is in breach of international law must be followed by domestic courts. The Court 
expressed these points as follows: 64 

... It is a well-established principle of statutory interpretation that 
legislation will be presumed to conform to international law. The 
presumption of conformity is based on the rule of judicial policy that, as a 
matter of law, courts will strive to avoid constructions of domestic law 
pursuant to which the state would be in violation of its international 
obligations, unless the wording of the statute clearly compels that result. 

R. Sullivan, Sullivan and Driedger on the Construction of Statutes (4th ed. 

2002), at p. 422, explains that the presumption has two aspects. First, 
the legislature is presumed to act in compliance with Canada's obligations 
as a signatory of international treaties and as a member of the 
international community. In deciding between possible interpretations, 
courts will avoid a construction that would place Canada in breach of 
those obligations. The second aspect is that the legislature is presumed 
to comply with the values and principles of customary and conventional 
international law. Those values and principles form part of the context in 
which statutes are enacted, and courts will therefore prefer a construction 
that reflects them. The presumption is rebuttable, however. 
Parliamentary sovereignty requires courts to give effect to a statute that 
demonstrates an unequivocal legislative intent to default on an 
international obligation. ... [My emphasis.] 

The presumption of conformity has been accepted and applied by this 
Court on numerous occasions. In Daniels v. White, [1968] S.C.R. 517, at 
p. 541, Pigeon J. stated: 

[T]his is a case for the application of the rule of construction 
that Parliament is not presumed to legislate in breach of a 
treaty or in any manner inconsistent with the comity of 
nations and the established rules of international law . . . . 

[I]f a statute is unambiguous, its provisions must be 
followed even if they are contrary to international law .... 

[Underlining added by the Court for emphasis. Italics are 
my emphasis.] 


64 


2007 SCC 26 at paras. 53-54. 
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[133] The Court also stated: 65 

In interpreting the scope of application of the Charter, the courts should 
seek to ensure compliance with Canada's binding obligations under 
international law where the express words are capable of such a 
construction. 

[134] I now turn to consider the impact of the two sections of the Covenant cited by 
the appellant in the context of this appeal. 

[135] Article 19, paragraph 2 of the Covenant and section 2(b) of the Charter both 
address freedom of expression. In my view, the wording of section 2(b) of the Charter 
as interpreted in CLA is in conformity with Article 19, Paragraph 2 of the Covenant. I 
reach this conclusion because CLA recognizes the right of freedom of expression, and 
also recognizes that section 2(b) may require access to government-held documents. 
No special interpretation is required to enforce conformity as it is already present in the 
existing Carter provision and the relevant jurisprudence that interprets it in the context 
of the Act {CLA). 

[136] With respect to section 17 of the Covenant, I note that privacy rights are 
protected in Part II of the Act ("Protection of Individual Privacy"), including rules about 
collection, use and disclosure of personal information by institutions, and a right of 
access to one's own personal information, subject to exemptions and exclusions. 

[137] From the jurisprudence I have referred to above, it is clear that the approach of 
encouraging tribunals to adopt interpretations that are "consistent" with the Covenant 
(as urged by the appellant) has its limits. Where the statutory language will not bear 
such an interpretation, courts and tribunals are required to follow the statutory 
language. 

[138] In this case, I have found that section 65(6)3 applies to exclude the records from 
the scope of the Act. Section 65(6)3 is clear and its application to the records is, in my 
view, irrefutable regardless of the interpretive lens that is used. Accordingly, based on 
the relevant jurisprudence, I have concluded that even if section 65(6)3 of the Act does 
not conform to the requirements of the Covenant (a conclusion which, to be clear, I 
have /7ctf reached), this is not a case where I can intervene and, in effect, amend the 
Act \u order to ensure conformity with the Covenant. 

[139] In the discussion that follows, the remaining issue is whether the appellant is 
entitled to access, despite section 65(6)3. I have found, above, that the test in CLA is 
consistent with Canada's obligations under Article 19, Paragraph 2 of the Covenant. 
Accordingly, in this order, I will apply the CLA test. 


65 at para. 56. 
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Representations 

University's initial representations 

[140] Some of the university's representations address the onus of proof the appellant 
must meet in order to establish a breach of section 2(b). In that regard, the university 
submits: 

• the right of access to government records discussed in CLA in relation to 
section 2(b) is a narrow, derivative right, arising from an appellant's 
freedom of expression only where the appellant can demonstrate the 
existence of specific preconditions; and 

• as a result, it is not enough to consider whether section 65(6) may 
hypothetically lead to an infringement; rather, the appellant must 
demonstrate that, in his specific circumstances, section 2(b) is engaged 
and the application of section 65(6) has resulted in an infringement of his 
section 2(b) rights based on the facts of this case. 

[141] In CLA, the Supreme Court did not use the word "narrow" to describe the right 
of access that might arise under section 2(b). I will apply CLA by referring to words 
that the Court actually did use in describing the circumstances in which section 2(b) 
would require access to records under the Act 

[142] However, I agree with the university that the onus is on the appellant to 
demonstrate, based on the evidence, that his section 2(b) Charter rights have been 
infringed. As the Supreme Court notes in CL4, 66 "[t]o demonstrate that there is 
expressive content in accessing such documents, the claimant must establish that the 
denial of access effectively precludes meaningful commentary. If the claimant can 
show this, there is a prima facie case for the production of the documents in question." 
[Emphasis added.] 

[143] The university also submits that CLA sets out a test based on the necessity of 
access in order to permit meaningful public discussion on a matter of public importance. 
The university submits that the appellant has not met the section 2(b) test articulated in 
CLA because: 

• access to the report is not necessary as the appellant has already 
demonstrated that he is capable of "meaningful discussion" regarding the 
university's relationship with its employees, which he alleges to be a 
matter of public importance; 


66 at para. 33. 
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• the appellant has already received a copy of the report; 

• the university's relationship with its employees is a private matter and not 
a matter of public importance; 

• the report is in any event related to the university's relationship with the 
appellant, rather than its relationship with its employees broadly. 

[144] These arguments relate primarily to the first requirement under section 2(b) as 
articulated in CLA, which stipulates that access must be necessary for the meaningful 
exercise of free expression on matters of public or political interest. 

[145] In that regard, the university goes on to submit that "necessity" is a high 
threshold and even if the appellant can show that discussion would be limited or 
incomplete without access, this is not sufficient; rather, the appellant must demonstrate 
that meaningful discussions cannot occur without access. The Court did not state that 
necessity is a high threshold. To reiterate, I will apply the language that the Court 
actually used in CLA in my assessment of whether access is required under section 
2(b). ' 

[146] The university also argues that since his dismissal, the appellant has engaged in 
"meaningful expression" regarding his alleged mistreatment by the university, and that 
he maintains websites dedicated to highlighting events at the university that he believes 
warrant public discussion, including repeated and public questioning of the university's 
approach to his employment and dismissal. The university provides links to these 
websites, only one of which appears to be functional at the present time. 

[147] The website that remains active contains many posts that illustrate the 
university's point, including the following: 

• commentary on the arbitration process and the progress of the judicial 
review of the arbitration award; 

• commentary on the disclosure process within the arbitration; 

• commentary on the appellant's dismissal and the legal proceedings that 
followed it; 

• links to media stories about the appellant and the grievance arbitration; 

• video links to commentary by the appellant and others concerning his 
suspension, dismissal and treatment by the university; and 
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• critical references to the university's tactics in connection with the 
dismissal of the appellant. 

[148] The website also attributes the views it sets out to the appellant, unless stated 
otherwise. 

[149] One of the video links is a television interview with the appellant, which the 
university describes as "a vivid summary" of the conflict between the appellant and the 
university. I have reviewed the interview. It represents a significant expression of 
opinion by the appellant concerning his relationship with the university. Another is a 
link to a trailer for a film documentary, in which the appellant is prominently featured 
expressing his views about the university's decision to dismiss him. 

[150] The university submits that: 

... it is clear from the Appellant's vigorous criticism of the University on 
his websites that his ability to engage in meaningful expression of his 
views regarding the University's treatment of its employees has not been 
prevented - or even impaired. 

[151] The university states that in CLA, the Supreme Court found that the requester 
had not demonstrated that the withheld report was necessary for meaningful 
expression because this could occur on the basis of the public record. As noted earlier, 
CLA involved a request for an OPP investigation report and other records relating to 
alleged wrongdoing by the Crown and police in a murder case. The Supreme Court 
found that disclosure of the report and the other records was not required to permit 
meaningful discussion as the latter could take place based on the public record, which 
included the trial court's judgment staying the charges against the accused. 

[152] The university then refers to the grievance arbitration process and the disclosure 
of documents to the appellant through that route. The university challenges the notion 
that disclosure of the records at issue, including the report, could be necessary to 
permit meaningful discussion because the appellant has "already received and reviewed 
the report." 

[153] As already noted, the appellant is constrained from publicly discussing the 
contents of the report because of the implied confidentiality undertaking that attaches 
to records produced during the grievance arbitration and not introduced in evidence. In 
my view, because of this constraint, the fact that the appellant has received a copy of 
the report and the other records at issue does not negate the possibility that access 
under the Act could be required to permit meaningful discussion. As Adjudicator 
Catherine Corban stated in Order PO-3325, ". . . such restricted access is clearly not 
equivalent to the kind of unrestricted access that would be granted under the Act'ti it is 
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found that no exclusions or exemptions apply. . . ." 67 I therefore reject the university's 
arguments to the effect that the appellant's Charter right to freedom of expression is 
not engaged because he has received the records at issue. 

[154] Referring to the second requirement articulated in CLA, under which it must be 
demonstrated that disclosure "would not impinge on privileges or impair the proper 
functioning of relevant government institutions," the university submits that any 
resulting section 2(b) interest is "outweighed by the functional need for confidential 
space for the University to act as employer." The university submits that the 
Legislature clearly had this purpose in mind in enacting section 65(6). While that may 
be the case, I would find, on the evidence before me in this case, that disclosure would 
not, in any significant way, impinge on the proper functioning of the university, whether 
or not it can accurately be described as a "government institution." 

[155] In its discussion of the second requirement articulated in CLA, the university 
does not refer to the impingement of privileges, nor to the fact that if I find that section 
2(b) of the Charter applies to mandate disclosure, such disclosure might contradict and 
render meaningless the implied confidentiality undertaking imposed in the grievance 
arbitration proceedings. However, it is clear that such an application of section 2(b) 
would, in effect, constitute an "end run" around this undertaking. I will refer to these 
issues again in my discussion of the second requirement under "Analysis," below. 

Appellant's initial representations 

[156] Under the heading of "preliminary issues," the appellant submits that the 
university's statement that he already has the report "should be struck from its 
submissions as an abuse of process." The appellant describes this as a "false" 
argument. 

[157] The Act does not contemplate a procedure for "striking" portions of a party's 
representations. In my view, the university's references to the appellant's possession of 
the records, a fact that is established on the evidence (given that he provided a copy to 
this office with his representations), is not an abuse of process. Regardless, in my 
discussion above, I did not accept the university's arguments to the effect that, because 
he has received the records at issue, the appellant's Charter right to freedom of 
expression is not engaged. I rejected these arguments because the records in the 
appellant's possession are constrained by the implied confidentiality undertaking. 


67 See also the commentary in Ontario (Ministry of Correctional Services) v. Good is (cited above), at para. 
50. In that case, the request was for records that were "informed by and reveal information learned on 
discovery," but the implied undertaking did not affect the access request. The Court stated that: ". . . the 
implied undertaking rule does not apply to these records. To the extent that these records reveal 
information provided on discovery, the information originates with the ministry and is not subject to an 
implied undertaking in its hands." 
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[158] Later in his representations, the appellant introduces his submissions under 
section 2(b) by setting out some of the main themes of his argument. 

[159] He alleges that the report contains "proof" of improper activities in the course of 
its preparation, and that he is barred from fully knowing about or communicating about 
it. He submits that these circumstances are incompatible with a free and democratic 
society, and Ontario's statutory exclusion that permits such a state of affairs is 
unconstitutional. It is evident that the appellant is fully aware of the contents of the 
report. The issue is his ability to discuss it publicly. 

[160] The appellant also submits that access-to-information statutes have quasi¬ 
constitutional status in Canada. 68 On that point, I note that in Canada (Information 
Commissioner) v. Canada (Minister of National Defence),™ the Court observed that 
"[w]hile I agree that the Access to Information Act may be considered quasi¬ 
constitutional in nature, thus highlighting its important purpose, this does not alter the 
general principles of statutory interpretation." Similarly, in my view, the fact of quasi¬ 
constitutional status does not, per se, impact on the question of whether the appellant's 
section 2(b) rights have been breached. 

[161] He submits that the more an institution resists transparency, the more important 
it is to undertake a constitutional examination of statutes that protect access and 
privacy, and states that the university is using the Act as a shield against transparency. 
With respect to the importance of constitutional review where transparency is resisted, 
I am baffled as to what point the appellant is trying to make, given that one of the 
major issues to be addressed in this appeal is the constitutionality of section 65(6)3. I 
do not see that this statement adds anything to the constitutional analysis being 
undertaken here. 

[162] Nor is the appellant assisted by his argument that the university is using the Act 
as a "shield against transparency." The Act contains numerous exemptions and 
exclusions, which represent the Legislature's assessment of when access and privacy 
rights may or, in the case of mandatory exemptions, must bow to other public policy 
goals. In any such instance, the institution relying on these provisions may be alleged 
to be using them as a "shield against transparency." That does not, perse, make them 
unconstitutional. Rather, when the claim of unconstitutionality arises under section 
2(b) of the Charter, the test in CLA must be applied. 

[163] The appellant also states that by including section 65(6), the Act is out of step 
with modern norms of transparency and protection of privacy in modern free and 
democratic societies. He asks that I take judicial notice of the absence of a provision 
like section 65(6) in other Canadian and international access-to-information statutes. 


68 Canada (Information Commissioner) v. Canada (Minister of National Defence) and Lavigne v. Canada 
(Office of the Commissioner of Official Languages), both cited above. 

69 Cited above. 
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However, even if this were the case, the absence of similar provisions in other access- 
to-information legislation would not demonstrate that section 65(6)3 is unconstitutional. 

[164] Later in his representations, the appellant makes a number of arguments 
specifically aimed at demonstrating that CLA's criteria for determining whether section 
2(b) has been breached, as set out above, have been met. 

[165] With respect to the first requirement articulated in CLA, to the effect that access 
is necessary to permit meaningful discussion of matters of public or political interest, 
the appellant submits: 

• the report demonstrates improper activity by the university; 

• the report was prepared without him being interviewed; 

• the report contains his personal information provided by others and he 
has no control over this personal information; 

• there are no adequate legal protections to prevent such a report from 
being written and no mechanism for him to respond to and correct any 
harmful elements; 

• the report is based on hearsay and its reasoning is faulty; 

• examining the report will provide an opportunity to study, assess and 
critique professional methodology; 

• the appellant is absolutely and permanently gagged from discussing the 
report, and therefore, from "meaningfully contributing to public discourse 
potentially affecting an array of statutory and policy issues of importance 
to workers, students and concerned citizens at large;" 

• the appellant has no other way to get access to the report and related 
records because both the author of the report and the university are 
refusing access; 

• because section 65(6) is an exclusion, this office cannot review the 
university's exercise of discretion; 

• the appellant has the means to make the meaningful expression that 
access would permit; 
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• the public's right to information is a fundamental value recognized by the 
Charter's guarantees of free expression and freedom of the press. 70 

[166] With respect to the second requirement articulated in CLA, which deals with 
circumstances that are inconsistent with disclosure, the appellant submits that access 
would not encroach on protected privileges. He indicates that the university does not 
claim solicitor-client privilege and that the implied undertaking rule does not limit access 
obtained outside the arbitration process. 71 He also submits that access is compatible 
with the functioning of the university. 

[167] The appellant also alleges that section 65(6) produces an absurdity that makes 
constitutional protection ineffective. In this regard, he states, in effect, that exclusion 
of the records from the Act would mean that he would not know the contents of the 
records and the IPC could not review them. However, neither of these allegations is 
true in the present case. The appellant has the records and knows their contents, and 
they have also been provided to the IPC for review. 

[168] He also attempts to distinguish CLA because it dealt with exemptions and the 
exercise of discretion, whereas this appeal deals with an exclusion. I reject this 
distinction. As already pointed out, this office is entitled to review the records in 
appeals where exclusions have been claimed. The criteria established for a section 2(b) 
Charter breach in CLA are not specifically geared to discretionary exemptions, but are, 
rather, specific to the entire access-to-information context. The appellant seeks to 
buttress this argument by referring to the fact that in CLA, the records were subject to 
solicitor-client privilege, a recognized societal value override, and that extensive 
information was already known about the specific matter. These arguments only go to 
the issue of whether the result here should be the same as it was in CLA, as discussed 
later in this order. They do not lessen the applicability of the requirements for a breach 
of section 2(b) articulated in that case. 

[169] The appellant also argues that section 65(6) is unconstitutional because it 
violates the fundamental principle of the rule of law. He submits that the section 65(6) 
exclusions "effectively bar him from access to justice." I disagree. I am not aware of 
any reason why, for example, the appellant would be constrained from making a 
professional complaint against the author of the report, if that were warranted, or from 
pursuing other actions at law if he has a cause of action, or from requiring production 
and introduction of the report in evidence if it is relevant in proceedings to which he is a 


70 see section 2(b) of the Charter. 

71 The appellant cites Order PO-3325, which determined that the request that is at issue in this order was 
not frivolous or vexatious. 
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party. 72 I also note that the judicial review of the arbitration award relating to his 
dismissal is ongoing. 

[170] In a further argument, the appellant submits that the section 65(6) exclusions 
are arbitrary and contrary to the purposes of the Act He says this means that, under 
the principle of the rule of law, they are unconstitutional. I disagree with this analysis. 
The rationale behind section 65(6) is explained in its legislative history. This was 
discussed in Ontario (Ministry of Correctional Services) v. Goodis 33 as follows: 

. . . Subsection 65(6) was added to the Act by the Labour Relations and 
Employment Statute Law Amendment Act, S.O. 1995, c. 1, s. 82. In 
introducing the bill, the Hon. Elizabeth Witmer, then Minister of Labour, 
described it as a "package of labour law reforms designed to revitalize 
Ontario's economy, to create jobs and to restore a much-needed balance 
to labour-management relations" (Ontario, Legislative Assembly, Official 
Report of Debates (Hansard) (4 October 1995)). The Hon. David Johnson, 

Chair of the Management Board of Cabinet, stated that the amendments 
to provincial and municipal freedom of information legislation were "to 
ensure the confidentiality of labour relations information" (ibid.). 

Moreover, s. 65(6) should be interpreted in light of the purpose of the Act, 
which is found in s. 1. ... 

[171] Two things are immediately clear from this: (1) the legislation that added section 
65(6) to the Act was considered by the Legislature in light of the purpose of the new 
section being enacted, and (2) rather than contravening the purpose of the Act, section 
65(6) is to be interpreted in light of that purpose, as it has been in the jurisprudence, 
including Goodis. 

[172] Accordingly, in my view, the appellant's arguments relating to the rule of law and 
the purposes of the Act cannot succeed. 

[173] The appellant provided an affidavit with his initial representations, which I have 
reviewed. In many respects, it makes the same points as the appellant's 
representations, as already outlined above, but the appellant also includes what he 
describes as "evidence" of the public importance of the conflict between himself and the 
university. In that regard, he refers to media coverage dealing with his relationship 
with the university and the grievance arbitration. He also cites conflicts between the 
university and others as evidence of the public importance of the university's relations 
with other employees. 


72 The implied undertaking rule that constrains the appellant does not constrain the university because 
the report originated with it, as the body that produced it during the grievance arbitration. See Ontario 
(Ministry of Correctional Services) v. Goodis, cited above, at para. 50. 

73 Cited above, at paras. 25-26. 
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University's reply representations 

[174] In reply, the university clarifies that its purpose in raising the fact that the 
appellant already has a copy of the report was simply to argue that, since he already 
has the report, access cannot be a precondition of meaningful discussion. 

[175] I have already addressed this argument in the discussion of the university's initial 
representations, above. I observed that the appellant's use of the records, which 
include the report, is restricted by the implied undertaking explicitly set out in an 
interim award issued by the grievance arbitrator. For this reason, I stated the appellant 
has not had the equivalent of access under the Act, and further, the appellant's receipt 
of a copy of the report, and the other records at issue, subject to the implied 
confidentiality undertaking, does not negate the possibility that access under the Act 
could be required to permit meaningful discussion. 

[176] In response to this submission by the university, I reiterate this point. The issue 
here is whether access under the Act\s necessary to permit meaningful discussion of an 
issue of public importance. The appellant's possession of the records is not the 
equivalent of access under the Act, as it is constrained by the implied undertaking. 
Again, I do not find the university's argument based on the appellant's constrained 
possession of the records to be persuasive. 

[177] The university also reiterates that it is not a government actor for the purposes 
of the Charter. I have already addressed these arguments, above. 

[178] The university characterizes many of the appellant's arguments relating to its 
alleged misconduct as a quest for evidence of that misconduct, and indicates that 
nothing in CLA . . provides an individual with a right of access to a record in order to 
'prove' an assertion." While that may be true, I note that without receiving access to 
the report under the Act, the implied undertaking would preclude the appellant from 
making any comments that would divulge its contents, let alone using it to "prove" 
anything. 

[179] The university amplifies its earlier submissions relating to the fact situations in 
CLA and in this appeal. The university states that in CLA, . . details regarding the 
murder investigation and prosecution were already in the public domain as a result of 
judicial proceedings in respect of same," and here, "the details of the University's 
treatment of the appellant have already been explored in the public domain through an 
arbitration process." In CLA, these details were contained in a published judgment, 74 
and in this appeal, the arbitration process produced reasons in the form of the final 
arbitral award, which contains significant details of the appellant's relationship with the 


74 R. v. Courts 1997), 36 O.R. (3d) 263, 1997 CanLII 12180 (ON SC). 
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university. This submission goes to the first requirement articulated in CLA, which 
stipulates that disclosure of the records at issue under the Act must be necessary to 
permit the meaningful exercise of free expression on matters of public or political 
interest. I will discuss this further under "Analysis," below. 

[180] Referring to the implied confidentiality undertaking that attaches to the records 
as produced during the arbitration, the university submits that: 

• the restrictions on use resulting from the undertaking were imposed with 
the consent of the parties, including the union, and the appellant could 
have challenged them through the union but chose not to; 

• the constraints on the appellant's ability to make "meaningful expression" 
are therefore by his own agreement; 

• the appellant could have raised the criticisms of the university set out in 
his initial representations during the arbitration, and thereby could have 
made "meaningful expression" at that time; and 

• the appellant could have decided to introduce the report into evidence at 
the arbitration, which would have removed the implied confidentiality 
undertaking, but did not do so. 

[181] I believe that the existence of the confidentiality undertaking is relevant to the 
appellant's Charter c hallenge, and in particular, to requirement 2 articulated in CLA, as 
discussed under "Analysis," below. However, I am not persuaded by these arguments 
of the university which, in essence, allege that the appellant is the author of his own 
misfortune in relation to the confidentiality undertaking. 

[182] Again, the question before me is whether disclosure under the Act\s necessary 
to permit meaningful expression concerning a matter of public importance, and if so, 
whether such disclosure is inconsistent with privileges or would interfere with the 
proper functioning of the university. The appellant's failure to take the steps in the 
arbitration that could have avoided the confidentiality undertaking applying to the 
report or other records at issue is not determinative of this issue. 

[183] The university also submits that the subject matter on which the appellant 
wishes to make "meaningful expression" is . . actually in essence a continuation of 
the Appellant's personal dispute with the university regarding the termination of his 
employment." The university submits that this is a private matter, not a matter of 
public importance, and therefore does not enjoy Carter protection under section 2(b). 
In support of this, the university refers to the points raised by the appellant in his 
affidavit and observes that they concern the relationship between the appellant and the 
university. 
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[184] Although it would only be necessary to consider this issue if I were to conclude 
that access under the Act is required for meaningful expression, I feel compelled to 
point out that I do find this argument persuasive. The university is an important 
publicly-funded institution. Depending on the circumstances, I believe that allegations 
of impropriety in the university's relationship with its employees, including the 
appellant, may be a matter of public importance. Because of my conclusions, below, it 
is not necessary to determine whether that is so in the present case. 

[185] With respect to the appellant's "rule of law" arguments, which I have rejected 
above, the university essentially submits that the basis for granting the Charter relief 
the appellant seeks is the approach articulated by the Supreme Court in CLA. For the 
reasons stated earlier in this order, I agree. 

Appellant's sur-reply representations 

[186] In sur-reply, the appellant refers to the university's arguments that section 2(b) 
of the Charter does not require disclosure of "evidence" to support meaningful 
expression, and makes the following submission which, in my view, raises a slightly 
different question, namely, how much expressive ability constitutes "freedom of 
expression" and how textured is the information that must be disclosed in order to 
support it? The appellant submits: 

... the [university] is again trying to cast the Criminal Lawyers test as 
whether meaningful expression about any related but broad and generic 
topic "is possible without the record". . . . 

[187] He argues that this view "would render the Criminal Lawyers test meaningless." 
He goes on to focus in particular on the report and the other records at issue, stating 
that " it is illegal for the Appellant to make expression about the Report, and about other 
respondent records." [Emphasis in original.] 

[188] He states further: 

To be clear, the Appellant argues that to adopt the institution's overly 
broad alleged interpretation of the words "on a matter" in the Criminal 
Lawyers test "where access is necessary to permit meaningful discussion 
on a matter of public importance" — alleged to mean generically about 
the Appellant's . . . labour conflict with the institution, without needing to 
include the matters about the Report and about all the records in issue — 
would, in the circumstances of the instant appeal, lead to a result that 
makes no logical sense. . . . 
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[189] With respect to the kind of access that is required under section 2(b), the 
appellant submits: 

The [universityj's insistence that the case-law phrase "where access is 
necessary to permit meaningful discussion on a matter of public 
importance" [citation omitted] in-application [sic] means any generic 
expression about any broadly-related matter, which does not depend on 
access, is incorrect. The institution's position would make the [ CLA ] test 
both meaningless and unconstitutional. 

[190] The appellant also states that "generic" is antithetical to "meaningful." In my 
view, the degree to which access must be provided to comply with section 2(b) is a 
significant issue. I will discuss it further under "Analysis," below. 

[191] The appellant also responds to a number of the university's other arguments 
made at reply. 

[192] He argues that the university's submissions relating to the failure to introduce 
the records into evidence at the grievance arbitration are without merit and "should be 
struck." As I have already observed, the Act does not contemplate a procedure or 
"striking" portions of a party's representations. However, in my review of the 
university's representations, I have already rejected its submissions relating to the fact 
that the records were not introduced at the arbitration. 

[193] In responding to an argument by the university that the IPC has the power to 
compel production of records claimed to be excluded, which is in fact the case as 
alluded to earlier, the appellant argues that he must still make fact-dependent 
arguments without seeing the records, which is the "'absurdity' that is argued by the 
Appellant." He goes on to say that "[t]he said absurdity occurs if one applies the [CLA] 
test without contextual interpretation and without recognizing that the circumstances of 
the [CLA] case are distinguished from the instant appeal. . . ." 

[194] This argument does not stand up to scrutiny. The appellant has the records, and 
he has discussed them extensively - particularly the report - in his representations in 
this appeal. Therefore, he has had the opportunity to "contextualize" his arguments. 
As regards his attempt to distinguish CLA from this appeal, I have rejected these 
arguments in my discussion of the appellant's initial representations, above. 

Analysis 

[195] The essential issue remaining after the discussion of the parties' representations, 
above, is whether the requirements developed in CLA to establish a breach of section 
2(b) have been satisfied in the circumstances of this appeal. If so, subject to any 
additional analysis that may be required under section 1 of the Charter, the possible 
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outcomes of this appeal include a declaration that section 65(6)3 is unconstitutional, or 
a finding that it is constitutionally inapplicable in the circumstances of this case. 

[196] To reiterate, as determined in CLA, in order to conclude that there has been a 
breach of section 2(b) at first instance, both of the following requirements must be 
satisfied: (1) access to the information must be necessary for the meaningful exercise 
of free expression on matters of public or political interest; and (2) if requirement 1 is 
met, it must also be the case that there are no countervailing considerations 
inconsistent with disclosure, such as privileges, and/or evidence that disclosure would 
impair the proper functioning of the university. 

Requirement 1: Is access necessary for the meaningful exercise of free expression on 
matters of public or political interest? 

[197] An examination of this requirement reveals two components: (1) is access 
necessary for the meaningful exercise of free expression? (2) if so, is the subject of the 
proposed expression a matter of public or political interest? 

[198] With respect to item (1), the positions of the parties may be summarized as 
follows. 

[199] The university submits that access is not necessary because the appellant has 
already demonstrated that he is capable of "meaningful discussion" regarding the 
university's relationship with its employees. To support this contention, the university 
refers to websites that serve as vehicles for the appellant's discussion of his dismissal. I 
have discussed one of these websites, and other examples of the appellant's 
expressions of opinion concerning his dismissal, above. 

[200] The appellant submits that he is absolutely and permanently gagged from 
discussing the report, and therefore, from "meaningfully contributing to public discourse 
potentially affecting an array of statutory and policy issues of importance to workers, 
students and concerned citizens at large." He also states that he has no other way to 
get access to the report and related records because both the author of the report and 
the university are refusing access. 

[201] In reply, responding to the appellant's arguments that CLA is distinguishable 
(which I have already discussed above, and found that the CLA test must be applied in 
this case), the university submits that the facts here are analogous to those in CLA 
because in that case, details regarding the investigation and prosecution were already 
in the public domain as a result of judicial proceedings, and in this case, details of the 
university's treatment of the appellant have already been explored in the public domain 
through the arbitration process. In CLA, the details were contained in a published 
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judgment, 75 and in this appeal, the arbitration process produced reasons in the form of 
the final arbitral award, which contains significant details of the appellant's relationship 
with the university. 

[202] In sur-reply, the appellant submits that the CLA test is broader than the 
university says it is, and that because of the implied confidentiality undertaking, "it is 
illegal for the Appellant to make expression about the Report, and about the other 
respondent records." He characterizes the university's position as meaning that the 
ability to make generic expression about any broadly-related matter is sufficient to meet 
the requirements of section 2(b), and he disputes this approach. He also observes that 
"generic" is antithetical to "meaningful." 

[203] I agree with the university. The appellant has had the opportunity to engage in 
a very detailed and public expression of opinion about his relationship with the 
university, including his dismissal and the grievance proceedings that followed it. This 
is evident from the discussions in the website cited by the university that I looked at. It 
is also evident from media articles that discuss the situation, and the television 
interview I have referred to above. 

[204] The appellant has asserted that he is not able to discuss the report. However, 
the report is but one aspect of the appellant's dismissal. In assessing the interests at 
stake here, the context is significant. The appellant seeks access to the records by 
applying the Charter to invalidate or render inapplicable an enactment of the Ontario 
Legislature. This is not a finding to be made lightly. Accordingly, I have concluded that 
the appellant's claim that section 65(6)3 is unconstitutional or constitutionally 
inapplicable under section 2(b) is not established where the evidence demonstrates that 
he is able to express himself meaningfully in relation to the subject matter in question, 
which in this case is his relationship with the university, including his dismissal. In my 
opinion, the evidence establishes this ability here. Nor, in my view, is he constrained 
from entering into meaningful public discussion of the university's relationship with its 
employees. 

[205] I also conclude that the facts in relation to freedom of expression are analogous 
to those in CLA. In CLA, the court's judgment staying the murder charges contained a 
great deal of information about the grounds for doing so. However, access to the 
records, which were reports and other documents containing information relating to the 
subsequent police investigations, had been denied. 

[206] The Court stated: 

In our view, the CLA has not demonstrated that meaningful public 

discussion of the handling of the investigation into the murder of Domenic 


75 R. v. Court, cited above. 
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Racco, and the prosecution of those suspected of that murder, cannot 
take place under the current legislative scheme. Much is known about 
those events. In granting the stay against the two accused, Glithero J. 
stated: 


... I have found many instances of abusive conduct by 
state officials, involving deliberate non - disclosure, deliberate 
editing of useful information, negligent breach of the duty to 
maintain original evidence, improper cross- examination and 
jury addresses during the first trial, [p. 300] 

The record supporting these conclusions is already in the public domain. 

The further information sought relates to the internal investigation of the 
conduct of the Halton Regional Police, the Hamilton-Wentworth Regional 
Police and the Crown Attorney in this case. It may be that this report 
should have been produced under the terms of the Act, as discussed 
below. However, the CLA has not established that it is necessary for 
meaningful public discussion of the problems in the administration of 
justice relating to the Racco murder. 

[207] Similarly, in this case, the appellant has engaged in a grievance arbitration 
process that resulted in an arbitration award that is in the public domain and outlines 
the university's reasons for dismissing the appellant and his reasons for objecting to it. 
The university has denied access to records that contain further information about one 
aspect of the university's process in dismissing the appellant. In my view, the appellant 
has not demonstrated that access to this further information is necessary for 
meaningful public discussion of his dismissal, or of the university's relationship with its 
employees. 

[208] That being so, it is not necessary to consider the second component under 
requirement 1 of the CLA test, i.e. whether the expression the appellant wishes to 
engage in is a matter of public or political interest. 

[209] Because of my conclusion that access is not required in order for the appellant to 
exercise the right of free expression concerning his relationship with and dismissal by 
the university, or concerning the university's relationship with its employees, I find that 
the first part of the CLA test has not been met, and therefore, a breach of section 2(b) 
of the Charter has not been established. 

[210] That is sufficient to conclude my discussion of this issue. However, I will also 
consider the second requirement established in CLA. 
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Requirement 2: Are there countervailing considerations inconsistent with disclosure, 
such as privileges, and/or would disclosure impair the proper functioning of the 
university? 

[211] As I have already stated, I believe that the implied confidentiality undertaking is 
relevant to this requirement, and in particular, to the fact that under CLA, a section 2(b) 
claim . . may be defeated by factors that remove section 2(b) protection, e.g. if the 
documents sought are protected by privilege. . . ." 76 Similarly, the Supreme Court in 
CLA refers to the onus on the applicant to "show that the protection is not removed by 
countervailing considerations inconsistent with production." 

[212] From these quotes, it is clear that the Court is using privilege as an example of a 
circumstance that might be inconsistent with production. Like the implied 
confidentiality undertaking, the whole point of privileges is to keep information 
confidential. For example, solicitor-client privilege exists to ensure the confidentiality of 
communications between lawyers and their clients. 77 Litigation privilege protects 
records created for the dominant purpose of litigation. It is based on the need to 
protect the adversarial process by ensuring that counsel for a party has a "zone of 
privacy" in which to investigate and prepare a case for trial. 78 Settlement privilege is 

. . a common law rule of evidence that protects communications exchanged by parties 
as they try to settle a dispute." 79 

[213] In my opinion, the implied confidentiality undertaking under consideration in this 
case, which applies by virtue of the interim award of the grievance arbitrator, exists for 
a similar purpose: to ensure that records produced to the opposing party during the 
arbitration remain confidential unless they are introduced into evidence. Among other 
restrictions, it provides that "all documents are to be kept confidential as among the 
parties." As I observed earlier, applying the Charter to facilitate access would 
constitute an "end run" around the implied confidentiality undertaking. 

[214] Past decisions have held that the access process under the Act \s separate from 
discovery in the context of litigation. 80 In Doe v. Metropolitan Toronto (Municipality) 
Commissioners of Poiic e^ 1 , Lane J. had issued an order prohibiting publication of 
information obtained in the civil discovery process, including publication by third parties. 
A request was submitted under the Municipal Freedom of Information and Protection of 
Privacy Act (MFIPPA) for access to the contents of police files that were to be produced 
in the discovery process. Lane J. stated that his order in the civil proceeding was not 


76 at para. 33 of CLA. 

77 See Soiosky v. the Queen, [1980] 1 SCR 821 at p. 835. Also reported at 1979 CanLII 9. 

78 Blank v. Canada (Minister of Justice) (2006), 270 D.L.R. (4 th ) 257 (S.C.C.) (also reported at [2006] 
S.C.J. No. 39). 

79 Union Carbide Canada Inc. v. Bombardier Inc., 2014 SCC 35 at para. 31. 

80 See, for example, Order PO-2490. 

81 (June 3, 1997), Toronto Doc. 21670/87Q (Ont. Gen. Div.). 
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intended to interfere with the operation of MFIPPA, and would not bar the publication of 
records obtained under MFIPPA. He stated: 

In my view, there is no inherent conflict between the Act and the 
provisions of the Rules [of Civil Procedure] as to maintaining 
confidentiality of disclosures made during discovery. The Act contains 
certain exemptions relating to litigation. It may be that much information 
given on discovery (and confidential in that process) would nevertheless 
be available to anyone applying under the Act; if so, then so be it; the 
Rules of Civil Procedure do not purport to bar publication or use of 
information obtained otherwise than on discovery, even though the two 
classes of information may overlap, or even be precisely the same. 

[215] That decision arose in the context of a situation in which MFIPPA applied, and 
the scheme of exemptions it contains might or might not have come into play. That is 
a very different situation from the present case, where the impact of the confidentiality 
undertaking is being considered in a request for Charter relief that would render a 
section of the Act either unconstitutional or constitutionally inapplicable. In particular, 
the question arises under the second requirement established in CLA with respect to 
whether there are countervailing considerations inconsistent with disclosure, such as 
privileges. In this way, CLA requires me to consider whether the implied confidentiality 
undertaking is such a countervailing consideration. 

[216] As I have already noted, privilege is given as an example of a circumstance that 
is inconsistent with production. There are striking similarities between the impact of 
privilege, as outlined above, and the confidentiality undertaking imposed during the 
grievance arbitration. Accordingly, I conclude that the implied confidentiality 
undertaking is akin to a privilege at law, and must therefore be considered as a 
circumstance that would be inconsistent with production. This means that, even if the 
appellant had established that disclosure is necessary for meaningful expression under 
requirement 1 (which I have found he has not done), there would be no breach of 
section 2(b) because the second requirement articulated in CLA has not been met. 

Conclusion 

[217] As discussed earlier in this order, in Dore* 2 the Supreme Court of Canada stated 
that in assessing claims under the Charter, an administrative law decision-maker. . 
balances the Charters alues with the statutory objectives. In effecting this balancing, 
the decision-maker should first consider the statutory objectives." 83 The Court cites the 
approach taken to section 2(b) claims under the Act in CLA as an application of the 
"administrative law" approach, which Dore adopts as an alternative to more traditional 


82 Cited above. 

83 Dore at para. 55. 
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Charter analysis in the administrative law context. I have already quoted this part of 
the judgment in Dore, but it bears repeating here: 

Other cases, and particularly recently, have instead applied an 
administrative law/judicial review analysis in assessing whether the 
decision-maker took sufficient account of Charter Md\wes. This approach is 
seen in . . . Criminal Lawyers'Association. . . . 84 

[218] Having applied the template provided by CLA, I have followed the approach 
advocated in Dore. Moreover, my finding that section 2(b) has not been breached is 
consistent with the analysis advocated in Dore. As noted in Ontario (Ministry of 
Correctional Services v. GoodisJ, 83 the legislative history of section 65(6) shows that its 
purpose was "to ensure the confidentiality of labour relations information." Given the 
wording of the section, this purpose must also include protecting the confidentiality of 
information about relations with employees. In this case, even without access under 
the Act, the appellant has had the opportunity to engage in a very detailed and 
meaningful public expression of opinion concerning his relationship with the university, 
including his dismissal and the grievance proceedings that followed it. He is not 
constrained from meaningful public discussion of the university's relationship with its 
employees. This respects the appellant's section 2(b) rights while also honouring the 
statutory purpose of section 65(6). 

[219] For all these reasons, I find that the appellant's claim for CharterxeX\e$ must fail. 

Issue C. Did the university conduct a reasonable search for records? 

[220] Where a requester claims that additional records exist beyond those identified by 
the institution, the issue to be decided is whether the institution has conducted a 
reasonable search for records as required by section 24. 86 

[221] The Act does not require the institution to prove with absolute certainty that 
further records do not exist. However, the institution must provide sufficient evidence 
to show that it has made a reasonable effort to identify and locate responsive records. 87 
To be responsive, a record must be "reasonably related" to the request. 88 

[222] A reasonable search is one in which an experienced employee knowledgeable in 
the subject matter of the request expends a reasonable effort to locate records which 
are reasonably related to the request. 89 


84 Para. 32 of Dore. See also footnote 37. 

85 Cited above. 

86 Orders P-85, P-221 and PO-1954-I. 

87 Orders P-624 and PO-2559. 

88 Orders P-880 and PO-2554. 

89 Orders M-909, PO-2469 and PO-2592. 


2017 CanLII 2024 (ON IPC) 



- 52 - 


[223] Although a requester will rarely be in a position to indicate precisely which 
records the institution has not identified, the requester still must provide a reasonable 
basis for concluding that such records exist. 90 

[224] In this case, the request was for access to a report prepared by a psychiatrist, 
relating to the appellant, and any other records "about the report." In both his initial 
and sur-reply representations, under the heading "Order requested," the appellant 
requests the following: 

• an express finding that the search was inadequate, in that there is proof 
that there are more responsive records, including those used in making 
the Report, and including all meeting notes about preparing or using the 
report; 

• An Order that a new search be performed, which is not limited to the 
offices of outside counsel and which includes a number of specified areas 
at the university. 

Representations of the parties 

Appellant's Initial representations 

[225] In his initial representations and affidavit, the appellant submits that: 

• various written and audio records were used by the psychiatrist in 
preparing the report; 

• such records are responsive to the request and have not been produced; 

• the psychiatrist's interview notes relating to an interview he conducted 
while preparing the report would be a responsive record; 

• the university's decision letter "appears to state" that only its external 
counsel's offices were searched, but no university offices were searched; 

• the search is therefore inadequate. 

[226] He also states: 

The Appellant seeks the Adjudicator's directions on how best to include 
the important issue of incomplete search. The Appellant would not object 


Order MO-2246. 
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at this stage to postponing a resolution of the incomplete search issue 
until after the Adjudicator's determination is made concerning access to 
the report. [Emphasis added.] 

University's reply representations 

[227] The university submits: 

As suggested by the appellant, consideration of this issue should be 
deferred until after the application of s. 65(6) is determined. If the IPC 
accepts the University's submission that [the report] is a communication 
about an employment-related matter in which the University has an 
interest, then all records with "some connection" to the Report are 
excluded from the Act under s. 65(6)3, and further searches for those 
records would be moot. If the IPC rejects the University's submissions, 
then the university would be pleased to address the reasonableness of its 
searches at that time. 

Appellant's sur-repiy representations 

[228] Given the appellant's statement in his initial representations to the effect that he 
would "not object at this stage to postponing a resolution of the incomplete search 
issue," it is somewhat surprising that he would open his submissions on this issue at 
sur-reply with the following statement: 

Contrary to the institution's statement [paragraph reference omitted], the 
Appellant did not suggest that " this issue should be deferred until after 
the application of s. 65(6) is determined". . . . 

[229] While it is true that the appellant's comment relating to deferring this issue does 
not specifically refer to section 65(6), the appellant's initial representations clearly 
stated that the issue could be deferred. 

[230] He also observes that the university had a duty to respond to his "evidence- 
based" submissions on this issue but instead remained silent. Given the appellant's 
statement that the issue could be deferred, I disagree. Moreover, as already noted, the 
failure of a party to respond to a particular argument does not mean that that I am 
bound to accept that argument. It is my responsibility to weigh the evidence and 
argument that has been presented. 91 

[231] The appellant also refers to a judicial finding that does not appear to address the 
existence of additional responsive records in relation to the request that is at issue here 


91 See Ontario (Workers' Compensation Board) v. Ontario (Assistant Information & Privacy 
Commissioner), cited above. 
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(i.e. records "about the report"). For reasons of confidentiality, I will not elaborate 
further on this judgment. 

[232] He then submits that: 

... in the circumstances of this case, the [IPC] has the jurisdiction and 
the duty to request and examine all the respondent records obtained by a 
new and complete search, as these could be material to the main issues in 
the instant appeal. 

[233] Here, the appellant attempts to conflate the issue of reasonable search with the 
supposed "duty" of this office to order new searches in order to assist with the 
adjudication of this appeal. 

[234] Although section 52(4) permits this office to require production of and examine 
any record in the custody or under the control of an institution, I have concluded that 
the evidence and argument before me are sufficient to permit the adjudication of the 
issues in this case without requiring the production of the additional records the 
appellant identifies, all of which appear to be documents that were referred to or relied 
on by the psychiatrist in his preparation of the report. Moreover, beyond the bald 
assertion I have just quoted, the appellant makes no suggestion as to how these 
records could be relevant to my determinations under section 65(6) of the Act or 
section 2(b) of the Charter. 

Analysis 

[235] Given the appellant's suggestion to defer the determination of this issue and the 
university's acceptance of it, and in spite of the appellant's attempt to resile from his 
earlier position, I could simply defer the issue and decide it in a future order. 

[236] However, as the issue can be resolved now, there is no need to defer. 

[237] As I have noted, the appellant's request was for access to a report prepared by a 
psychiatrist, relating to himself, and any other records "about the report." The primary 
records identified by the appellant and claimed by him to be responsive, in addition to 
those located by the university, are various written and audio records used by the 
psychiatrist in preparing the report, as well as interview notes he would have created in 
the course of preparing it. 

[238] In my view, such records, which were underlying records relied on in preparing 
the report, as opposed to records describing or commenting on it, cannot reasonably be 
said to be "about the report." "About" in this context can be defined as "on the subject 
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of; concerning" 92 A record that pre-existed the completion of the report and does not 
comment on it cannot reasonably be said to be "about" the report. Accordingly, such 
records are not "reasonably related" to the request 93 . 

[239] As noted above, under the heading "Order requested," in his representations, the 
appellant also refers to "meeting notes and communications about preparing or using 
the report." [Emphasis added.] In my view, such additional records, if they existed, 
would be excluded from the application of the Act under section 65(6)3, as the 
university submits, for essentially the reasons given above in my discussion of that 
provision. 

[240] As they are described by the appellant, it is clear that such additional records, if 
they existed, would have been collected, prepared, maintained or used by or on behalf 
of the university in relation to meetings, consultations, discussions or communications 
about the termination of the appellant's employment, which I have already found to be 
an employment-related matter in which the university has an interest. The records 
described by the appellant, if they existed, would either be prepared in relation to 
"communications" because they actually consist of communications, like the records 
under adjudication in this order, or they would have been prepared, used, etc. in 
relation to meetings. 

[241] It is also clear that, if they were responsive, any written and audio records used 
by the psychiatrist in preparing the report, as well as interview notes he would have 
created in the course of preparing it, would also be excluded under section 65(6)3 for 
these same reasons. 

[242] Accordingly, there is no basis to order the university to conduct further 
searches. 94 The appellant's appeal on the issue of reasonable search is therefore 
dismissed. 

Additional Issue: The appellant's privacy concerns 

[243] Under "Order Requested" at the end of both his initial and sur-reply 
representations, the appellant asks for "A Commissioner's undertaking to investigate the 
[university] for possible violations of the Act, given the evidence provided in the instant 
submissions." 

[244] As I have pointed out previously, I am adjudicating an access appeal, not a 
privacy complaint. There is an established process for filing a privacy complaint with 


92 Oxford online dictionary: https://en.oxforddictionaries.com/definition/about 

93 Orders P-880 and PO-2554. 

94 Similar determinations were reached in Orders MO-1412, PO-2015-F and PO-3004. 
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this office which the appellant should follow if he wishes to initiate such a complaint 
concerning the preparation of the report or any other matter. 95 

ORDER: 

This appeal is dismissed. 


Original Signed By: _ _ January 12, 2017 

John Higgins 
Adjudicator 


95 An explanation of the complaint process is found at https://www.ipc.on.ca/privacv/processinq-privacv- 
complaints/ . The complaint form is found at https://www.ipc.on.ca/wp- 
content/uploads/Resources/cmpfrm-e.pdf . 
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The Attorney General of Quebec Appellant 

v. 

Irwin Toy Limited Respondent 
and 

Gilles Moreau in his capacity as President of 
the Office de la protection du consommateur 

Intervener 

and 

The Attorney General for Ontario, the 
Attorney General for New Brunswick, the 
Attorney General of British Columbia, the 
Attorney General for Saskatchewan, 

Pathonic Communications Inc., Reseau 
Pathonic Inc., and the Coalition contre le 
retour de la publicite destinee aux enfants 
Interveners 

INDEXED as: IRWIN TOY LTD. V. QUEBEC (ATTORNEY 
GENERAL) 

File No.: 20074. 

1987: November 19, 20; 1989: April 27. 

Present: Dickson C.J. and Beetz, Estey*, McIntyre, 
Lamer, Wilson and Le Dain* JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
QUEBEC 

Constitutional law — Distribution of legislative 
powers — Commercial advertising — Provincial legis¬ 
lation prohibiting commercial advertising directed at 
persons under thirteen years of age — Whether provin¬ 
cial legislation ultra vires the provincial legislature — 
Colourable legislation — Impairment of federal under¬ 
takings — Conflict with federal legislation — Criminal 
law — Constitution Act, 1867, ss. 91, 92 — Consumer 
Protection Act, R.S.Q., c. P-40.1, ss. 248, 249 — 
Broadcasting Act, R.S.C. 1970, c. B-ll, s. 3(c). 

Constitutional law — Charter of Rights — Applica¬ 
tion — Exception-where express declaration — Provin¬ 
cial legislation prohibiting commercial advertising 
directed at persons under thirteen years of age — 
Whether provincial legislation protected from the 
application of s. 2(b) of the Canadian Charter of Rights 
and Freedoms by a valid and subsisting override provi¬ 
sion — Canadian Charter of Rights and Freedoms, 


Le procureur general du Quebec Appelant 

c. 

Irwin Toy Limited Intimee 

a 

et 

Gilles Moreau en sa qualite de president de 

l’Office de la protection du consommateur 

, Intervenant 
b 

et 

Le procureur general de l’Ontario, le 
procureur general du Nouveau-Brunswick, le 
c procureur general de la Colombie- 
Britannique, le procureur general de la 
Saskatchewan, Pathonic Communications 
Inc., Reseau Pathonic Inc., et la Coalition 
contre le retour de la publicite destinee aux 
d enfants Intervenants 

REPERTORlfe: IRWIN TOY LTD. C. QUEBEC (PROCUREUR 
GENERAL) 

N° du greffe: 20074. 

1987: 19, 20 novembre; 1989: 27 avril. 

Presents: Le juge en chef Dickson et les juges Beetz, 
Estey*, McIntyre, Lamer, Wilson et Le Dain*. 

/ EN APPEL DE LA COUR D’APPEL DU QUEBEC 

Droit constitutionnel — Partage des pouvoirs legisla¬ 
tes — Publicite commerciale -— Loi provinciate inter- 
disant la publicite commerciale destinee a des person¬ 
al nes de moins de treize ans — La loi provinciate est-elle 
ultra vires de la legislature provinciate? — Legislation 
deguisee — Entrave a une entreprise federate — Conflit 
avec la legislation federate — Droit criminel — Loi 
constitutionnelle de 1867, art. 91, 92 — Loi sur la 
h protection du consommateur, L.R.Q., chap. P-40.1, art. 
248, 249 — Loi sur la radiodiffusion, S.R.C. 1970, 
chap. B-ll, art. 3c). 

Droit constitutionnel — Charte des droits — Appli¬ 
cation — Derogation par declaration expresse — Loi 
1 provinciate interdisant la publicite commerciale desti¬ 
nee a des personnes de moins de treize ans — La loi 
provinciale est-elle soustraite a I'application de Part. 
2b) de la Charte canadienne des droits et libertes par 
une disposition derogatoire valide et en vigueur? — 
j Charte canadienne des droits et libertes, art. 33 — Loi 


Estey and Le Dain JJ. took no part in the judgment. 


* Les juges Estey et Le Dain n’ont pas pris part au jugement. 
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s. 33 — Consumer Protection Act, R.S.Q., c. P-40.1, ss. 
248, 249, 364 — Act respecting the Constitution Act, 
1982, S.Q. 1982. c. 21, ss. 1, 7. 

Constitutional law — Charter of Rights — Freedom 
of expression — Commercial advertising — Provincial 
legislation prohibiting commercial advertising directed 
at persons under thirteen years of age — Scope of 
freedom of expression — Whether provincial legislation 
infringes the guarantee of freedom of expression — 
Whether limit imposed by the provincial legislation on 
freedom of expression justifiable under s. 1 of the 
Canadian Charter — Canadian Charter of Rights and . 
Freedoms, ss. 1. 2(b) — Consumer Protection Act, 
R.S.Q., c. P-40.1, ss. 248, 249 — Regulation respecting 
the application of the Consumer Protection Act, 
R.R.Q., c. P-40.1, r. 1, ss. 87 to 91. 

Constitutional law — Charter of Rights — Reason¬ 
able limits — Provincial legislation prohibiting com¬ 
mercial advertising directed at persons under thirteen 
years of age — Whether provincial legislation too 
vague to constitute a limit prescribed by law — Wheth¬ 
er only evidence of legislative objective contemporary 
with the adoption of the provincial legislation relevant 
to justifying provincial legislation as a reasonable limit 
upon freedom of expression — Canadian Charter of 
Rights and Freedoms, s. 1 — Consumer Protection Act, 
R.S.Q., c. P-40.1, ss. 248, 249. 

Constitutional law — Charter of Rights — Funda¬ 
mental justice — Life, liberty and security of person — 
Whether corporations may invoke the protection of s. 7 
of the Canadian Charter of Rights and Freedoms — 
Meaning of the word “Everyone” in s. 7. 

Civil rights — Provincial human rights legislation — 
Freedom of expression — Commercial advertising — 
Provincial legislation prohibiting commercial advertis¬ 
ing directed at persons under thirteen years of age — 
Scope of freedom of expression — Whether provincial 
legislation infringes the guarantee of freedom of 
expression — Whether limit imposed by the provincial 
legislation on freedom of expression justifiable under s. 
9.1 of the Quebec Charter — Charter of Human Rights 
and Freedoms, R.S.Q., c. C-12, ss. 3, 9.1 — Consumer 
Protection Act, R.S.Q., c. P-40.1, ss. 248, 249 — 
Regulation respecting the application of the Consumer 
Protection Act, R.R.Q., c. P-40.1, r. 1, ss. 87 to 91. 

In November 1980, the respondent sought a declara¬ 
tion from the Superior Court that ss. 248 and 249 of the 
Consumer Protection Act, R.S.Q., c. P-40.1, which pro¬ 
hibited commercial advertising directed at persons under 


sur la protection du consommateur, L.R.Q., chap. 
P-40.1, art. 248, 249, 364 — Loi concernant la Loi 
constitutionnelle de 1982, L.Q. 1982, chap . 21, art. 1 , 7. 

Droit constitutionnel — Charte des droits — Liberte 
a d’expression — Publicite commerciale — Loi provin¬ 
ciate interdisant la publicite commerciale destinee a des 
personnes de moins de treize ans Portee de la liberte 
d’expression — La loi provinciate porte-t-elle atteinte 
a la garantie de la liberte d’expression? — La restric 
b tion que la loi provinciate impose a la liberte d’expres¬ 
sion est-elle justifiable en vertu de Particle premier dejf 
la Charte canadienne? — Charte canadienne des droits ^ 
et libertes, art. I, 2b) — Loi sur la protection diff 
consommateur, L.R.Q., chap. P-40.1, art. 248, 249 ——i 
c Reglement d'application de la Loi sur la protection du rxj 
consommateur, R.R.Q., chap. P-40.1, r. 1, art. 87 a 91. 

CT> 

Droit constitutionnel — Charte des droits — Limites 
raisonnables — Loi provinciate interdisant la publicite~ 
commerciale destinee a des personnes de moins de 
4 treize ans — La loi provinciate est-elle trop imprecise 
pour const it uer une limite prescrite par une regie de 
droit? — La preuve relative a I'objectif vise par le 
legislateur, existant au moment de Padoption de la loi 
provinciale, est-elle la seule pertinente pour justifier la 
e loi provinciale comme restriction raisonnable a la 
liberte d’expression — Charte canadienne des droits et 
libertes, art. 1 — Loi sur la protection du consomma¬ 
teur, L.R.Q., chap. P-40.1, art. 248, 249. 

Droit constitutionnel — Charte des droits — Justice 
f fondamentale — Vie, liberte et securite de la personne 

— Les societes peuvent-elles invoquer la protection de 
Fart. 7 de la Charte canadienne des droits et libertes? 

— Sens du mot «Chacun» a Fart. 7. 

g Libertes publiques — Loi provinciale sur les droits de 
la personne — Liberte d’expression — Publicite com¬ 
merciale — Loi provinciale interdisant la publicite 
commerciale destinee a des personnes de moins de 
treize ans — Portee de la liberte d’expression — La loi 
h provinciale porte-t-elle atteinte a la garantie de liberte 
d’expression — La restriction que la loi provinciale 
impose a la liberte d’expression est-elle justifiable en 
vertu de Fart. 9.1 de la Charte quebecoise? — Charte 
des droits et libertes de la personne, L.R.Q., chap. 
C-12, art. 3,9.1 — Loi sur la protection du consomma- 
‘ teur, L.R.Q., chap. P-40.1, art. 248, 249 — Reglement 
d’application de la Loi sur la protection du consomma¬ 
teur, R.R.Q., chap. P-40.1, r. 1, art. 87 a 91. 

En novembre 1980, l’intimee a demande en Cour 
j superieure un jugement declarant que les art. 248 et 249 
de la Loi sur la protection du consommateur, L.R.Q., 
chap.P-40.1, etaient ultra vires de l’Assemblee nationale 
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thirteen years of age, were ultra vires the Quebec 
legislature and, subsidiarily, that they infringed the 
Quebec Charter of Human Rights and Freedoms. The 
Superior Court dismissed the action. On appeal, the 
respondent also invoked the Canadian Charter of Rights 
and Freedoms which entered into force after the judg¬ 
ment of the Superior Court. The Court of Appeal 
allowed the appeal holding that the challenged provi¬ 
sions infringed s. 2(b) of the Canadian Charter and that 
the limit imposed on freedom of expression by ss. 248 
and 249 was not justified under s. 1. This appeal is to 
determine (1) whether ss. 248 and 249 are ultra vires 
the Quebec legislature or rendered inoperative by con¬ 
flict with s. 3 of the Broadcasting Act, R.S.C. 1970, c. 
B-ll; (2) whether they are protected from the applica¬ 
tion of the Canadian Charter by a valid and subsisting 
override provision; (3) whether they infringe s. 2(b) of 
the Canadian Charter and s. 3 of the Quebec Charter, 
and if so, (4) whether the limit imposed by ss. 248 and 
249 is justifiable under s. 1 of the Canadian Charter and 
s. 9.1 of the Quebec Charter, and (5) whether they 
infringe s. 7 of the Canadian Charter. 


Held (Beetz and McIntyre JJ. dissenting): The appeal 

should be allowed. 

(1) Sections 248 and 249 of the Consumer Protection 
Act are not ultra vires the provincial legislature nor 
deprived of effect under s. 3 of the Broadcasting 
Act. 

(2) The override provision in s. 364 of the Consumer 
Protection Act expired on June 23, 1987. 

(3) Sections 248 and 249 infringe s. 2(b) of the Canadi¬ 
an Charter and s. 3 of the Quebec Charter. 

(4) Per Dickson C.J. and Lamer and Wilson JJ. (Beetz 
and McIntyre JJ. dissenting): Sections 248 and 249 
are justified under s. 1 of the Canadian Charter and 
s. 9.1 of the Quebec Charter. 

(5) Section 7 of the Canadian Charter cannot be 
invoked by the respondent. 


(1) Constitution Act, 1867 

Sections 248 and 249 of the Consumer Protection 
Act, as modified by or completed by the regulations, are, 
like in the Kellogg's case, legislation of general applica¬ 
tion enacted in relation to consumer protection and are 
not a colourable attempt, under the guise of a law of 
general application, to legislate in relation to television 
advertising. The dominant aspect of the law for purposes 


du Quebec et, subsidiairement, qu’ils enfreignaient la 
Charte des droits et libertes de la personne du Quebec. 
Les articles 248 et .249 interdisaient la publicite com- 
merciale destinee a des personnes de moins de treize ans. 
La Cour superieure a rejete Paction. En appel, Pintimee 
a aussi invoque la Charte canadienne des droits et 
libertes entree en vigueur apres le jugement de la Cour 
superieure. La Cour d’appel a accueilli l’appel et a 
conclu que les dispositions contestees enfreignaient Pal. 
h 2b) de la Charte canadienne et que la limite imposee a 
la liberte d’expression par les art. 248 et 249 n’6tait pas 
justifiee en vertu de Particle premier. Le pourvoi vise a 
determiner (1) si les art. 248 et 249 sont ultra vires de 
PAssemblee Rationale du Quebec ou inoperants parce 
qu’ils entrent en conflit avec Part. 3 de la Loi sur la 
c radiodiffusion, S.R.C. 1970, chap. B-ll; (2) s’ils sont 
soustraits a Papplication de la Charte canadienne par 
une disposition derogatoire valide et en vigueur; (3) s’ils 
portent atteinte a Pal. 2b) de la Charte canadienne et a 
Part. 3 de la Charte quebecoise et, dans l’affirmative, 
^ (4) si la restriction imposee par les art. 248 et 249 est 
justifiable en vertu de Particle premier de la Charte 
canadienne et de Part. 9.1 de la Charte quebecoise; et 
(5) s’ils enfreignent Part. 7 de la Charte canadienne. 

Arret (les juges Beetz et McIntyre sont dissidents): Le 
pourvoi est accueilli. 

(1) Les articles 248 et 249 de la Loi sur la protection 
du consommateur ne sont pas ultra vires de la 
legislature provinciale ni prives d’effet en vertu de 
Part. 3 de la Loi sur la radiodiffusion. 

(2) La disposition derogatoire de Part. 364 de la Loi 
sur la protection du consommateur a cesse d’avoir 
effet le 23 juin 1987. 

(3) Les articles 248 et 249 violent Pal. 2b) de la Charte 
canadienne et Part. 3 de la Charte quebecoise. 

g (4) Le juge en chef Dickson et les juges Lamer et 
Wilson (les juges Beetz et McIntyre sont dissi¬ 
dents): Les articles 248 et 249 sont justifies en vertu 
de Particle premier de la Charte canadienne et de 
Part. 9.1 de la Charte quebecoise. 

* (5) L’article 7 de la Charte canadienne ne peut etre 
invoque par Pintimee. 


(1) Loi constitutionnelle de 1867 
i 

Les articles 248 et 249 de la Loi sur la protection du 
consommateur, tels que modifies ou completes par les 
reglements, sont, comme dans Paffaire Kellogg, des 
dispositions legislatives d’application generale relatives a 
j la protection du consommateur et ne sont pas une 
tentative deguisee, sous l’apparence d’une loi d’applica¬ 
tion generale, de legiferer en matiere de publicite televi- 
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of characterization is the regulation of all forms of 
advertising directed at persons under thirteen years of 
age rather than the prohibition of television advertising 
which cannot be said to be the exclusive or even primary 
aim of the legislation. The relative importance of televi¬ 
sion advertising and the other forms of children’s adver¬ 
tising subject to exemption and prohibition is not a 
sufficient basis for a finding of colourability. 


Sections 248 and 249 do not purport to apply to 
television broadcast undertakings. Read together with s. 
252 of the Consumer Protection Act, it is clear that ss. 
248 and 249 apply to the acts of an advertiser, not to the 
acts of a broadcaster. The challenged provisions, there- c 
fore, do not trench on exclusive federal jurisdiction by 
purporting to apply to a federal undertaking and, in so 
doing, affecting a vital part of its operation. Further, the 
importance of advertising revenues in the operation of a 
television broadcast undertaking and the fact that the g 
prohibition of commercial advertising directed to per¬ 
sons under thirteen years of age affected the capacity to 
provide children’s programs do not form a sufficient 
basis on which to conclude that the effect of the provi¬ 
sions was to impair the operation of the undertaking, in 
the sense that the undertaking was “sterilized in all its 
functions and activities”. The most that can be said is 
that the provisions “may, incidentally, affect the revenue 
of one or more television stations”. 

/ 

Sections 248 and 249 are not in conflict with s. 3(c) of 
the Broadcasting Act. This section does not purport to 
prevent provincial laws of general application from 
having an incidental effect on broadcasting undertak¬ 
ings. There is also no conflict or functional incompatibil- g 
ity between the federal regulatory regime applicable to 
broadcasters adopted by the CRTC and the provincial 
consumer protection legislation applicable to advertisers. 
Both schemes have been designed to exist side by side. 
Neither television broadcasters nor advertisers are put h 
into a position of defying one set of standards by com¬ 
plying with the other. If each group complies with the 
standards applicable to it, no conflict between the stand¬ 
ards ever arises. It is only if advertisers seek to comply 
only with the lower threshold applicable to television . 
broadcasters that a conflict arises. Absent an attempt by 
the federal government to make that lower standard the 
sole governing standard, there is, therefore, no occasion 
to invoke the doctrine of paramountcy. 

Finally, having found that ss. 248 and 249 were 
enacted pursuant to a valid provincial objective and that 


see. L’aspect dominant de la Loi aux fins de sa qualifi¬ 
cation est la reglementation de toutes les formes de 
publicite destinee aux personnes de moins de treize ans 
plutot que I’interdiction de la publicite televisee dont on 
ne peut pas dire qu’elle soit le but exclusif ni meme 
principal de la Loi. L’importance relative de la publicite 
televisee et des autres formes de publicite destinee aux 
enfants visees par les exemptions et l’interdiction ne 
constitue pas un fondement suffisant pour conclure a 
l’existence d’une legislation deguisee. 

Les articles 248 et 249 ne visent pas d s’appliquer aux 
entreprises de telediffusion. II est clair que ces articles, 
lus en correlation avec l’art. 252 de la Loi sur la 
protection du consommateur, s’appliquent aux actes 
d’un annonceur et non a eeux d’un radiodiffuseur. Les 
dispositions contestees ne portent done pas atteinte a la 
competence exclusive du federal en pretendant s’appli¬ 
quer a une entreprise federale et, ce faisant, en touchant 
un element essentiel de son exploitation. En outre, 1’im- 
portance des revenus de publicite dans [’exploitation 
d’une entreprise de telediffusion et le fait que l’interdic¬ 
tion de la publicite commerciale destinee aux personnes 
de moins de treize ans porte atteinte a la capacite de 
presenter des emissions pour enfants ne constituent pas 
une base suffisante pour conclure que 1’effet des disposi¬ 
tions etait d’entraver Sexploitation de l’entreprise dans 
le sens que l'entreprise etait «paralysee dans ses fonc- 
tions et ses activites». Tout au plus peut-on affirmer que 
les dispositions peuvent «incidemment porter atteinte au 
revenu d’une ou plusieurs stations de television)). 

Les articles 248 et 249 n’entrent pas en conflit avec 
1’al. 3c) de la Loi sur la radiodiffusion. Cet article ne 
vise pas a empecher que des lois provinciales duplica¬ 
tion generate aient un effet incident sur des entreprises 
de telediffusion. 11 n’y a ni conflit ni incompatibilite 
operationnelle entre la reglementation federale applica¬ 
ble aux telediffuseurs adoptee par le CRTC et la legisla¬ 
tion provinciale sur la protection du consommateur 
applicable aux annonceurs. Les deux systemes ont ete 
con$us pour coexister. Ni les telediffuseurs ni les annon¬ 
ceurs ne se trouvent dans une situation oii ils doivent 
contrevenir a une serie de normes pour se conformer a 
l’autre. Si chaque groupe se conforme aux normes qui 
lui sont applicables, il ne peut jamais y avoir de conflit 
entre les normes. Ce n’est que si les annonceurs tentent 
de se conformer seulement a la norme moins exigeante 
applicable aux telediffuseurs qu’il y a conflit. Dans la 
mesure ou le gouvernement federal ne tente pas de faire 
de cette norme moins elevee la seule applicable, il n’y a 
aucune raison d’invoquer la theorie de la preponderance. 

Enfin, ayant conclu que les art. 248 et 249 ont ete 
edictes en conformite avec un objectif provincial valide 
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they do not conflict with federal regulation, it cannot be 
said that because there are sanctions against a breach of 
these sections, they are best characterized as being, in 
pith and substance, legislation relating to criminal law. 
The province has, under s. 92(15) of the Constitution 
Act, 1867, jurisdiction to enact penal sanctions in rela¬ 
tion to otherwise valid provincial objectives. 


(2) Application of Canadian Charter b 

For the reasons given in Ford v. Quebec (Attorney 
General), [1988] 2 S.C.R. 712, s. 364 of the Consumer 
Protection Act —the standard override provision enacted 
by s. 1 of the Act respecting the Constitution Act, 1982, c 
S.Q. 1982, c. 21—came into force on June 23, 1982 and 
ceased to have effect on June 23, 1987. Since s. 364 was 
not re-enacted pursuant to s. 33(4) of the Canadian 
Charter, it follows that ss. 248 and 249 of the Consumer 
Protection Act are no longer protected from the applica- ^ 
tion of the Canadian Charter by a valid and subsisting 
override provision. 

(3) Freedom of Expression 

g 

Per Dickson C.J. and Lamer and Wilson JJ.: When 
faced with an alleged violation of the guarantee of 
freedom of expression, the first step is to determine 
whether the plaintiffs activity falls within the sphere of 
conduct protected by the guarantee. Activity which (1) 
does not convey or attempt to convey a meaning, and * 
thus has no content of expression, or (2) which conveys 
a meaning but through a violent form of expression, is 
not within the protected sphere of conduct. If the activ¬ 
ity falls within the protected sphere of conduct, the 
second step is to determine whether the purpose or effect 8 
of the government action in issue was to restrict freedom 
of expression. If the government has aimed to control 
attempts to convey a meaning either by directly restrict¬ 
ing the content of expression or by restricting a form of 
expression tied to content, its purpose trenches upon the * 
guarantee. Where, on the other hand, it aims only to 
control the physical consequences of particular conduct, 
its purpose does not trench upon the guarantee. In 
determining whether the government's purpose aims 
simply at harmful physical consequences, the question j 
becomes: does the mischief consist in the meaning of the 
activity or the purported influence that meaning has on 
the behaviour of others, or does it consist, rather, only in 
the direct physical result of the activity. If the govern¬ 
ment’s purpose was not to restrict free expression, the j 
plaintiff can still claim that the effect of the govern¬ 
ment’s action was to restrict her expression. To make 


et qu’ils n’entrent pas en conflit avec la reglementation 
federale, on ne peut affirmer que, parce qu’ils prevoient 
des sanctions en cas de violation, ils devraient etre 
consideres en realite comme, de par leur caractere veri¬ 
table, des dispositions relatives au droit criminel. Le 
paragraphe 92(15) de la Loi constitutionnelle de 1867 
donne a la province la competence pour edicter des lois 
penales provinciales a l’egard d’objectifs provinciaux 
valides par ailleurs. 

(2) Application de la Charte canadienne 

Selon les motifs de Ford c. Quebec (Procureur gene¬ 
ral), [1988] 2 R.C.S. 712, l’art, 364 de la Loi sur la 
protection du consommateur —la disposition derogatoire 
type edictee par l’art. 1 de la Loi concernant la Loi 
constitutionnelle de 1982, L.Q. 1982, chap. 21—est 
entre en vigueur le 23 juin 1982 et a cesse d'avoir effet 
le 23 juin 1987. Puisque l’art. 364 n’a pas ete adopte de 
nouveau en vertu du par. 33(4) de la Charte canadienne, 
les art. 248 et 249 de la Loi sur la protection du 
consommateur ne sont plus soustraits a l’application de 
la Charte canadienne par une disposition derogatoire 
valide et en vigueur. 

(3) Liberte d'expression 

Le juge en chef Dickson et les juges Lamer et Wilson: 
Lorsqu’on allegue la violation de la garantie de liberte 
d’expression, la premiere etape de I’analyse consiste a 
determiner si l’activite du demandeur releve du champ 
des activites protegees par la garantie. Une activite qui 

(1) ne transmet pas ni ne tente de transmettre une 
signification et qui est done expression sans contenu ou 

(2) qui transmet une signification par une forme d’ex¬ 
pression violente, ne releve pas du champ des activites 
protegees. Si 1’activite fait partie du champ des activites 
protegees, la deuxieme etape consiste a determiner si 
l’objet ou l’effet de Taction gouvernementale en cause 
etait de restreindre la liberte d’expression. Si le gouver- 
nement a voulu controler la transmission d’une significa¬ 
tion soit en restreignant directement le contenu de (’ex¬ 
pression soit en restreignant une forme d’expression liee 
au contenu, son objet porte atteinte a la garantie. Par 
ailleurs, si le gouvernement veut seulement prevenir les 
consequences materielles d’une conduite donnee, son 
objet ne porte pas atteinte a la garantie. Pour decider si 
l’objet du gouvernement est simplement de prevenir des 
consequences materielles prejudiciables, il faut se 
demander si le mefait est dans la signification de 1’acti¬ 
vite ou dans I’influence qu’elle est susceptible d’avoir sur 
le comportement des autres, ou encore si le mefait est 
uniquement dans le resultat materiel direct de 1’activite. 
Si le but poursuivi par le gouvernement n’etait pas de 
restreindre la liberte d’expression, le demandeur peut 
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this claim, the plaintiff must at least identify the mean¬ 
ing being conveyed and how it relates to the pursuit of 
truth, participation in the community, or individual 
self-fulfillment and human flourishing. Here, respond¬ 
ent’s activity is not excluded from the sphere of conduct a 
protected by freedom of expression. The government’s 
purpose in enacting ss. 248 and 249 of the Consumer 
Protection Act and in promulgating ss. 87 to 91 of the 
Regulation respecting the application of the Consumer 
Protection Act was to prohibit particular content of b 
expression in the name of protecting children. These 
provisions therefore constitute limitations to s. 2(b) of 
the Canadian Charter and s. 3 of the Quebec Charter. 


Per Beetz and McIntyre JJ.: Sections 248 and 249 of 
the Consumer Protection Act, which prohibit advertising 
aimed at children, infringe s. 2(b) of the Canadian 
Charter and s. 3 of the Quebec Charter. Sections 248 d 
and 249 restrict a form of expression—commercial 
expression—protected by s. 2(b) and s. 3. 

(4) Reasonable Limits 

e 

Per Dickson C.J. and Lamer and Wilson JJ.: Sections 

248 and 249, read together, are not too vague to consti¬ 
tute a limit prescribed by law. Section 249 can be given 
a sensible construction, producing no contradiction or 
confusion with respect to s. 248. Further, ss. 248 and / 

249 do not leave the courts with an inordinately wide 
discretion. According to s. 248, the advertisement must 
have commercial content and it must be aimed at those 
under thirteen years of age, and s. 249 directs the judge 

to weigh three factors relating to the context in which g 
the advertisement was presented. Sections 248 and 249, 
therefore, do provide the courts with an intelligible 
standard to be applied in determining whether an adver¬ 
tisement is subject to restriction. 

h 

In showing that the legislation pursues a pressing and 
substantial objective, it is not open to the government to 
assert post facto a purpose which did not animate the 
legislation in the first place. However, in proving that 
the original objective remains pressing and substantial, i 
the government surely can and should draw upon the 
best evidence currently available. The same is true as 
regards proof that the measure is proportional to its 
objective. It is equally possible that a purpose which was 
not demonstrably pressing and substantial at the time of j 
the legislative enactment becomes demonstrably press¬ 
ing and substantial with the passing of time and the 


encore soutenir que Taction gouvernementale a eu pour 
effet de restreindre sa liberte d’expression. Pour ce faire, 
le demandeur doit au moins decrire le message transmis 
et son rapport avec la recherche de la verite, la partici¬ 
pation au sein de la societe ou l’enrichissement et l’epa- 
nouissement personnels. En l’espece, I’activite de 1’inti- 
mee releve bien du champ des activates protegees par la 
liberte d’expression. En adoptant les art. 248 et 249 de 
la Loi sur la protection du consommateur et les art. 87 
& 91 du Reglement d'application de la Loi sur la 
protection du consommateur, l’objet que poursuivait le 
gouvernement etait d’interdire un contenu particular 
d’une expression au nom de la protection des enfants. 
Ces dispositions apportent done des restrictions a l’al. 
2b) de la Charte canadienne et a Fart. 3 de la Charte 
quebecoise. 

Les juges Beetz et McIntyre: Les articles 248 et 249 
de la Loi sur la protection du consommateur, qui inter- 
disent la publicite destinee aux enfants, enfreignent 1’al. 
2b) de la Charte canadienne et Fart. 3 de la Charte 
quebecoise. Les articles 248 et 249 restreignent une 
forme d'expression—l’expression commercial—qui est 
protegee par l’al. 2b) et Fart. 3. 

(4) Limites raisonnables 

Le juge en chef Dickson et les juges Lamer et Wilson: 
Les articles 248 et 249 sont assez precis pour constituer 
une restriction prescrite par une regie de droit. II est 
possible de donner une interpretation logique a Fart. 249 
qui elimine toute confusion ou toute contradiction avec 
Fart. 248. De plus, les art. 248 et 249 ne conferent pas 
au juge un pouvoir discretionnaire excessivement large. 
Selon Farticle 248, le message doit avoir un contenu 
commercial et viser les personnes de moins de treize ans 
et Fart. 249 impose au juge d’evaluer trois facteurs 
relatifs au contexte dans lequel le message publicitaire a 
ete presente. Les articles 248 et 249 fournissent done 
aux tribunaux une norme intelligible a appliquer pour 
determiner si un message publicitaire peut faire l’objet 
d’une restriction. 

Pour demontrer que Fobjet de la Loi est urgent et 
reel, le gouvernement ne peut invoquer a posteriori un 
objet qui n’a pu motiver l’adoption de la Loi a l’origine. 
Toutefois, pour etablir que 1’objectif premier demeure 
urgent et reel, le gouvernement peut certainement et 
doit meme faire appel aux meilteurs elements de preuve 
qui existent au moment de l’analyse. II en est de meme 
en ce qui concerne la preuve que la mesure est propor- 
tionnelle a son objectif. II est egalement possible d’eta- 
blir qu’un objet, dont le caractere urgent et reel ne 
pouvait pas etre etabli a Fepoque de Fadoption du texte 
legislatif, a acquis ce caractere avec le temps et l’evolu- 
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changing of circumstances. In this case, the question is 
whether the evidence submitted by the government 
establishes that children under thirteen are unable to 
make choices and distinctions respecting products adver¬ 
tised and whether this in turn justifies the restriction on 
advertising put into place. Studies subsequent to the 
enactment of the legislation can be used for this 
purpose. 

Based on the s. 1 and s. 9.1 materials, ss. 248 and 249 
constitute a reasonable limit upon freedom of expression 
and are justifiable under s. 1 of the Canadian Charter 
and s. 9.1 of the Quebec Charter. The objective of 
regulating commercial advertising directed at children 
accords with a general goal of consumer protection 
legislation—to protect a group that is most vulnerable to 
commercial manipulation. Children are not as equipped 
as adults to evaluate the persuasive force of advertising. 
The legislature reasonably concluded that advertisers 
should not be able to capitalize upon children’s creduli¬ 
ty. The s. 1 and s. 9.1 materials demonstrate, on the 
balance of probabilities, that children up to the age of 
thirteen are manipulated by commercial advertising and 
that the objective of protecting all children in this age 
group is predicated on a pressing and substantial 
concern. 


The means chosen by the government were also pro¬ 
portional to the objective. First, there is no doubt that a 
ban on advertising directed to children is rationally 
connected to the objective of protecting children from 
advertising. The government measure aims precisely at 
the problem identified in the s. 1 and s. 9.1 materials. It 
is important to note that there is no general ban on the 
advertising of children’s products, but simply a prohibi¬ 
tion against directing advertisements to those unaware 
of their persuasive intent. Commercial advertisements 
may clearly be directed at the true purchasers—parents 
or other adults. Indeed, non-commercial educational 
advertising aimed at children is permitted. Second, the 
evidence adduced sustains the reasonableness of the 
legislature’s conclusion that a ban on commercial adver¬ 
tising directed to children was the minimal impairment 
of free expression consistent with the pressing and sub¬ 
stantial goal of protecting children against manipulation 
through such advertising. Where the government is best 
characterized as the singular antagonist of the individu¬ 
al whose right has been infringed, the courts can assess 
with a high degree of certainty whether the least intru¬ 
sive means have been chosen to achieve the govern¬ 
ment’s objective. On the other hand, where the govern¬ 
ment is best characterized as mediating between the 


tion des circonstances. En l’espece, la question revient 
done a determiner si la preuve offerte par le gouverne- 
ment etablit que les enfants de moins de treize ans sont 
incapables de faire des choix et des distinctions en ce qui 
a concerne les produits annonces et si cela, a son tour, 
justifie la restriction imposee a la publicite. Des etudes 
posterieures a 1’adoption de la Loi peuvent etre utilisees 
a cette fin. 

Compte tenu des documents relatifs aux articles pre- 
* mier et 9.1, les art. 248 et 249 apportent une limite 
raisonnable a la liberte d’expression et sont justifies en 
vertu de l’article premier de la Charte canadienne et de 
l’art. 9.1 de la Charte quebecoise. L’objectif de regle- 
menter la publicite commerciale destinee a des enfants 
c est conforme au but general d’une loi sur la protection 
du consommateur, c.-a-d. de proteger un groupe qui est 
tres vulnerable a la manipulation commerciale. Les 
enfants n’ont pas les capacites des adultes pour evaluer 
la force persuasive de la publicite. Le legislateur a 
d raisonnablement conclu qu’il fallait empecher les annon- 
ceurs d’exploiter la credulite des enfants. Les documents 
relatifs aux articles premier et 9.1 demontrent, selon la 
preponderance des probabilites, que jusqu’a Page de 
treize ans les enfants peuvent etre manipules par la 
e publicite commerciale et que l’objectif de proteger tous 
les enfants de ce groupe d’age est fonde sur une preoccu¬ 
pation urgente et reelle. 

Les moyens choisis par le gouvernement sont propor- 
tionnels a son objectif. Premierement, il n’y a pas de 
f doute que 1’interdiction de la publicite destinee aux 
enfants a un lien rationnel avec 1’objectif de proteger les 
enfants contre la publicite. Les mesures prises par le 
gouvernement visent precisement le probleme traite dans 
les documents relatifs aux articles premier et 9.1. II est 
S important de souligner que nous ne sommes pas en 
presence d’une interdiction generate de la publicite de 
produits pour enfants, mais simplement d’une interdic¬ 
tion de presenter des messages publicitaires a ceux qui 
ne sont pas conscients du fait que ces messages visent a 
h persuader. Les messages publicitaires peuvent certaine- 
ment s’adresser aux v^ritables acheteurs, les parents ou 
d’autres adultes. En fait, la publicite educative non 
commerciale destinee aux enfants est permise. Deuxie- 
mement, la preuve etaye le caractere raisonnable de la 
i conclusion du legislateur qu’une interdiction de la publi¬ 
cite a but commercial destinee aux enfants portait le 
moins possible atteinte a la liberte d’expression tout en 
se conformant a l’objectif urgent et reel de proteger les 
enfants de la manipulation qu’exerce la publicite. Dans 
j les cas ou le gouvernement est en quelque sorte l’adver- 
saire singulier de l’individu dont le droit a ete viole, les 
tribunaux peuvent decider avec un certain degre de 
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claims of competing individuals and groups, the choice 
of means, like the choice of ends, frequently will require 
an assessment of conflicting scientific evidence and dif¬ 
fering justified demands on scarce resources which 
cannot be evaluated by the courts with the same degree 
of certainty. Thus, while evidence exists that other less 
intrusive options reflecting more modest objectives were 
available to the government, there is evidence establish¬ 
ing the necessity of a ban to meet the objectives the 
government had reasonably set. This Court will not, in 
the name of minimal impairment, take a restrictive 
approach to social science evidence and require legisla¬ 
tures to choose the least ambitious means to protect 
vulnerable groups. There must nevertheless be a sound 
evidentiary basis for the government’s conclusions. 
Third, there was no suggestion here that the effects of 
the ban are so severe as to outweigh the government’s 
pressing and substantial objective. Advertisers are 
always free to direct their message at parents and other 
adults. They are also free to participate in educational 
advertising. The real concern animating the challenge to 
the legislation is that revenues are in some degree 
affected. This only implies that advertisers will have to 
develop new marketing strategies for children’s prod¬ 
ucts. 


Per Beetz and McIntyre JJ. (dissenting): Sections 248 
and 249 of the Consumer Protection Act are not justi¬ 
fied under s. 1 of the Canadian Charter or s. 9.1 of the 
Quebec Charter. The promotion of the welfare of chil¬ 
dren is certainly an objective of pressing and substantial 
concern for any government, but it has not been shown 
in this case that their welfare was at risk because of 
advertising directed at them. Further, the means chosen 
were not proportional to the objective. A total prohibi¬ 
tion of advertising on television aimed at children below 
an arbitrarily fixed age makes no attempt at the 
achievement of proportionality. 


Freedom of expression is too important a principle to 
be lightly cast aside or limited. Whether political, reli¬ 
gious, artistic or commercial, freedom of expression 
should not be suppressed except where urgent and com¬ 
pelling reasons exist and then only to the extent and for 


certitude si les moyens les moins radicaux ont ete choisis 
pour atteindre l’objectif gouvernemental. En revanche, 
dans les cas ou le gouvernement arbitre entre les reven- 
dications d’individus ou de groupes opposes, le choix des 
a moyens comme celui des fins exige souvent revaluation 
de preuves scientifiques contradictoires et de demandes 
legitimes mais contraires quant a la repartition de res- 
sources limitees, ce que les tribunaux ne peuvent faire 
avec le meme degre de certitude. Bien que, selon la 
b preuve, le gouvernement dispose d’autres options coro- 
portant une intrusion moindre qui repondent a S^s 
objectifs plus modestes, la preuve demontre aussi<y|a 
necessite d’interdire la publicite pour parvenir qilx 
objectifs que le gouvernement s’est raisonnablemSftt 
fixe. Cette Cour n’adoptera pas une interpretation rSs- 
trictive de la preuve en matiere de sciences humaines [§i 
nom du principe de l’atteinte minimale et n’obligera 
les legislatures a choisir les moyens les moins ambiti^t 
pour proteger des groupes vulnerables. Neanmoins, JBs 
conclusions du gouvernement doivent s’appuyer sur des 
“ elements de preuve solides. Troisiemement, on ne laisse 
pas entendre que les effets de l’interdiction sont telle- 
ment severes qu’ils 1’emportent sur l’objectif urgent et 
reel du gouvernement. II est toujours loisible aux annon- 
ceurs d’adresser leur message aux parents et aux autres 
e adultes. Ils sont egalement libres de participer a la 
publicite educative. La veritable preoccupation a Fori- 
gine de la contestation de la Loi est qu’elle touche les 
revenus dans une certaine mesure. Cela signifie simple- 
ment que les annonceurs devront inventer de nouvelles 
/ strategies de commercialisation des produits pour 
enfants. 

Les juges Beetz et McIntyre (dissidents): Les articles 
248 et 249 de la Loi sur la protection du consommateur 
g ne sont pas justifies en vertu de 1’article premier de la 
Charte canadienne ou de l’art. 9.1 de la Charte quebe- 
coise. Promouvoir le bien-etre des enfants est un objectif 
qui repond a une preoccupation urgente et reelle pour 
tout gouvernement, mais il n’a pas ete demontre en 
h l’espece que la publicite televisee destinee aux enfants 
met en danger leur bien-etre. De plus, les moyens choisis 
ne sont pas proportionnels a I’objectif. Une interdiction 
totale de la publicite televisee destinee aux enfants 
jusqu’a un certain age fixe arbitrairement indique qu’il 
i n’a pas ete tente de satisfaire a 1’exigence de 
proportionnalite. 

La liberte d’expression est trop importante pour etre 
ecartee ou restreinte a la legere. La liberte d’expression, 
j qu’elle soit politique, religieuse, artistique ou commer- 
ciale, ne devrait etre supprimee que dans des cas ou 
existent des motifs urgents et imperatifs de le faire, et 
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the time necessary for the protection of the community. 
This is not such a case. 

(5) Fundamental Justice 

a 

Respondent’s contention that ss. 248 and 249 of the 
Consumer Protection Act infringe s. 7 of the Canadian 
Charter cannot be entertained. The proceedings in this 
case are brought only against the company and not 
against any individuals. A corporation, unlike its offi- a 
cers, cannot avail itself of the protection offered by s. 7. 
The word “Everyone” in s. 7, read in light of the rest of 
the section, excludes corporations and other artificial 
entities incapable of enjoying life, liberty or security of 
the person, and includes only human beings. c 
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The judgment of Dickson C.J. and Lamer and 
Wilson JJ. was delivered by 

The Chief Justice and Lamer and Wilson e 
JJ.—This appeal raises questions concerning the 
constitutionality, under ss. 91 and 92 of the Con¬ 
stitution Act, 1867, and ss. 2(b) and 7 of the 
Canadian Charter of Rights and Freedoms, of ss. 
248 and 249 of the Quebec Consumer Protection f 
Act, R.S.Q., c. P-40.1, respecting the prohibition 
of television advertising directed at persons under 
thirteen years of age. 

g 

The appeal is by leave of this Court from the 
judgment of the Quebec Court of Appeal (Kauf¬ 
man and Jacques JJ.A.; Vallerand J.A. dissenting) 
on September 18, 1986, [1986] R.J.Q. 2441, 32 
D.L.R. (4th) 641, 3 Q.A.C. 285, 26 C.R.R. 193, h 
allowing an appeal from the judgment of Hugessen 
A.C.J. of the Superior Court for the District of 
Montreal on January 8, 1982, [1982] C.S. 96, 
which dismissed the respondent’s action for a dec¬ 
laration that ss. 248 and 249 of the Consumer 1 
Protection Act were ultra vires the legislature of 
the province of Quebec and subsidiarily that they 
were inoperative as infringing the Quebec Charter 
of Human Rights and Freedoms, R.S.Q., c. C-12. 


Grant S. Garneau, pour l’intervenant le procu- 
reur general du Nouveau-Brunswick. 

Joseph J. Arvay et Jennifer Button, pour l’inter¬ 
venant le procureur general de la Colombie- 
Britannique. 

Robert G. Richards, pour l’intervenant le procu¬ 
reur general de la Saskatchewan. 

Louis-Yves Fortier, c.r., et Michel Sylvestre, 
pour les intervenants Pathonic Communications 
Inc. et Reseau Pathonic Inc. 

Marc Legros et Diane Lajoie, pour l’intervenant 
la Coalition contre le retour de la publicite desti¬ 
nee aux enfants. 

Le jugement du juge en chef Dickson et des 
juges Lamer et Wilson a ete rendu par 

Le Juge en chef et les juges Lamer et 
Wilson —Ce pourvoi souleve plusieurs questions 
relatives a la constitutionnalite, en vertu des art. 
91 et 92 de la Loi constitutionnelle de 1867, et de 
Pal. 2b) et de Part. 7 de la Charte canadienne des 
droits et libertes, des art. 248 et 249 de la Loi sur 
la protection du consommateur, L.R.Q., chap. 
P-40.1, qui interdisent la publicite televisee desti¬ 
nee a des personnes agees de moins de treize ans. 

Le pourvoi, autorise par cette Cour, attaque 
l’arret de la Cour d’appel du Quebec (les juges 
Kaufman et Jacques; le juge Vallerand etant dissi¬ 
dent) rendu le 18 septembre 1986, [1986] R.J.Q. 
2441, 32 D.L.R. (4th) 641, 3 Q.A.C. 285, 26 
C.R.R. 193, qui a accueilli l’appel du jugement de 
la Cour superieure, district de Montreal, prononce 
par le juge en chef adjoint Hugessen le 8 janvier 
1982, [1982] C.S. 96, lequel rejetait Paction inten- 
tee par Pintimee en vue de faire declarer ultra 
vires de l’Assemblee nationale du Quebec les art. 
248 et 249 de la Loi sur la protection du consom¬ 
mateur et, a titre subsidiaire, de les faire declarer 
inoperants comme portant atteinte a la Charte des 
droits et libertes de la personne du Quebec, 
L.R.Q., chap. C-12. 
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I— The Relevant Legislative and Constitutional 

Provisions 

The relevant provisions of the Consumer Pro¬ 
tection Act are ss. 248, 249 and 252, which 
provide: 

248. Subject to what is provided in the regulations, no 
person may make use of commercial advertising directed 
at persons under thirteen years of age. 

249. To determine whether or not an advertisement is 
directed at persons under thirteen years of age, account 
must be taken of the context of its presentation, and in 
particular of 

(a) the nature and intended purpose of the goods 
advertised; 

(b) the manner of presenting such advertisement; 

(c) the time and place it is shown. 

The fact that such advertisement may be contained in 
printed matter intended for persons thirteen years of age 
and over or intended both for persons under thirteen 
years of age and for persons thirteen years of age and 
over, or that it may be broadcast during air time intend¬ 
ed for persons thirteen years of age and over or intended 
both for persons under thirteen years of age and for 
persons thirteen years of age and over does not create a 
presumption that it is not directed at persons under 
thirteen years of age. 

252. For the purposes of sections 231, 246, 247, 248 and 

250. “to advertise” or “to make use of advertising” 
means to prepare, utilize, distribute, publish or broad¬ 
cast an advertisement, or to cause it to be distributed, 
published or broadcast. 

The relevant provisions of the Regulation 
respecting the application of the Consumer Pro¬ 
tection Act, R.R.Q., c. P-40.1, r. 1, are ss. 87 to 91 
in Division II of Chapter VII, entitled “Advertis¬ 
ing directed at children”, which provide: 

87. For the purposes of this Division, the word “child” 
means a person under 13 years of age. 

88. An advertisement directed at children is exempt 
from the application of section 248 of the Act, under the 
following conditions: 

(a) it must appear in a magazine or insert directed at 
children; 

(b) the magazine or insert must be for sale or inserted 
in a publication which is for sale; 

(c) the magazine or insert must be published at inter¬ 
vals of not more than 3 months; and 


I— Les dispositions legislatives et constitutionnel- 

jes pertinentes 

Les dispositions pertinentes de la Loi sur la 
a protection du consommateur sont les art. 248, 249 
et 252: 

248. Sous reserve de ce qui est prevu par reglement, nul 
ne peut faire de la publicite a but commercial destinee a 
dcs personnes de moins de treize ans. 

b 249. Pour determiner si un message publicitaire est ou 
non destine a des personnes de moins de treize ans, on 
doit tenir compte du contexte de sa presentation et 
notamment: 

a) de la nature et de la destination du bien annonce; 

b) de la maniere de presenter ce message publicitaire; 

c) du moment ou de l’endroit ou il apparait. 

d Le fait qu’un tel message publicitaire soit contenu 
dans un imprime destine a des personnes de treize ans et 
plus ou destine a la fois a des personnes de moins de 
treize ans et a des personnes de treize ans et plus ou qu’il 
soit diffuse lors d’une periode d’ecoute destinee a des 
personnes de treize ans et plus ou destinee a la fois a des 
e personnes de moins de treize ans et a des personnes de 
treize ans et plus ne fait pas presumer qu’il n’est pas 
destine a des personnes de moins de treize ans. 

. 252. Aux fins des articles 231, 246, 247, 248 et 250, on 
J entend par faire de la publicite le fait de preparer, 
d’utiliser, de distribuer, de faire distribuer, de publier ou 
de faire publier, de diffuser ou de faire diffuser un 
message publicitaire. 

8 Les dispositions pertinentes du Reglement d’ap- 
plication de la Loi sur la protection du consom¬ 
mateur, R.R.Q., chap. P-40.1, r. 1, sont les art. 87 
a 91 de la section II du chapitre VII, intitulee 

, «Publicite destinee a des enfants*: 

h 

87. Aux fins de la presente section, le mot «enfant» 
designe une personne agee de moins de 13 ans. 

88. Est exempte de (’application de Particle 248 de la 
Loi, un message publicitaire destine a des enfants, aux 

i conditions suivantes: 

a) il doit etre contenu dans une revue ou dans un 
encart qui est destine a des enfants; 

b ) cette revue ou cet encart doit etre offert en vente 
, ou insere dans une publication offerte en vente; 

c) cette revue ou cet encart doit etre publie a des 
intervalles n’excedant pas 3 mois; et 
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(, d ) the advertisement must meet the requirements of 
section 91. 

89. An advertisement directed at children is exempted 
from the application of section 248 of the Act if its 
purpose is to announce a programme or show directed at 
them, provided that the advertisement is in conformity 
with the requirements of section 91. 

90. An advertisement directed at children is exempt 
from the application of section 248 of the Act, if it is 
constituted by a store window, a display, a container, a 
wrapping or a label or if it appears therein, provided 
that the requirements of paragraphs a to g, j, k, o and p 
of section 91 are met. 

91. For the purposes of applying sections 88, 89 and 90, 
an advertisement directed at children may not: 

(a) exaggerate the nature, characteristics, perform¬ 
ance or duration of goods or services; 

( b) minimize the degree of skill, strength or dexterity 
or the age necessary to use goods or services; 

(c) use a superlative to describe the characteristics of 
goods or services or a diminutive to indicate its cost; 

(,d) use a comparative or establish a comparison with 
the goods or services advertised; 

( e ) directly incite a child to buy or to urge another 
person to buy goods or services or to seek information 
about it; 

(f) portray reprehensible social or family lifestyles; 

(g) advertise goods or services that, because of their 
nature, quality or ordinary use, should not be used by 
children; 

(h) advertise a drug or patent medicine; 

(;') advertise vitamin in liquid, powdered or tablet 
form; 

O') portray a person acting in an imprudent manner; 

(k) portray goods or services in a way that suggests 
an improper or dangerous use thereof; 

(/) portray a person or character known to children to 
promote goods or services, except: 

i. in the case of an artist, actor or professional 
announcer who does not appear in a publication or 
programme directed at children; 


d) le message publicitaire doit etre conforme aux 
exigences de l’article 91. 

89. Est exempte de l’application de l’article 248 de la 
Loi, un message publicitaire destine a des enfants dont 

a l’objet est d’annoncer un spectacle qui leur est destine, a 
la condition que ce message soit conforme aux exigences 
de l’article 91. 

90. Est exempte de [’application de Particle 248 de la 
Loi, un message publicitaire destine a des enfants consti- 

b tue par une vitrine, un etalage, un contenant, un embal-O 
lage ou une etiquette de meme que celui qui y apparait, 
a la condition que les exigences des paragraphes flag, yj—' 
k, oetp de Particle 91 soient respectees. oo 

91. Aux fins de Papplication des articles 88, 89 et 90, urC 
message publicitaire destine a des enfants ne peut: 

a) exagerer la nature, les caracteristiques, le rende-^ 
ment ou la duree d’un bien ou d’un service; 

b) minimiser le degre d’habilete, la force, Padresse ou 
d Page requis pour faire usage d’un bien ou d’un service; 

c) employer un superlatif pour decrire les caracteris¬ 
tiques d’un bien ou d’un service ou un diminutif pour en 
indiquer le cout; 

e d) employer un comparatif ou etablir une comparai- 
son en relation avec ie bien ou le service qui fait l’objet 
du message publicitaire; 

e) inciter directement un enfant a acheter ou a inviter 
une autre personne a acheter un bien ou un service ou a 

/ s’informer a leur sujet; 

f) representer des habitudes de vie sociale ou fami- 
liale reprehensibles; 

g) annoncer un bien ou un service qui, par sa nature, 
g sa qualite ou son usage ordinaire, ne devrait pas etre a 

Pusage d’un enfant; 

h) annoncer un medicament ou une specialite 
pharmaceutique; 

. i) annoncer une vitamine sous forme liquide, en 
poudre ou en comprime; 

j) representer une personne agissant d’une fa$on 
imprudente; 

k) representer un bien ou un service de fagon a en 
' suggerer un usage impropre ou dangereux; 

/) representer une personne ou un personnage connu 
des enfants de facon a promouvoir un bien ou un service 
sauf: 

j i. s’il s’agit d’un artiste, d’un acteur ou d’un presenta- 
teur professionnel qui ne figure pas dans une publication 
ou une emission destinee aux enfants; 
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ii. in the case provided for in section 89 where he is 
illustrated as a participant in a show directed at 
children. 

For the purposes of this paragraph, a character creat¬ 
ed expressly to advertise goods or services is not con¬ 
sidered a character known to children if it is used for 
advertising alone; 

(m) use an animated cartoon process except to adver¬ 
tise a cartoon show directed at children; 

(n) use a comic strip except to advertise a comic book 
directed at children; 

( o ) suggest that owning or using a product will de¬ 
velop in a child a physical, social or psychological 
advantage over other children of his age, or that being 
without the product will have the opposite effect; 

( p ) advertise goods in a manner misleading a child 
into thinking that, for the regular price of those goods, 
he can obtain goods other than those advertised. 

Sections 3 and 9.1 of the Quebec Charter of 
Human Rights and Freedoms provide: 

3. Every person is the possessor of the fundamental 
freedoms, including freedom of conscience, freedom of 
religion, freedom of opinion, freedom of expression, 
freedom of peaceful assembly and freedom of associa¬ 
tion. 

9.1. In exercising his fundamental freedoms and rights, 
a person shall maintain a proper regard for democratic 
values, public order and the general well-being of the 
citizens of Quebec. 

In this respect, the scope of the freedoms and rights, 
and limits to their exercise, may be fixed by law. 

Sections 1, 2(b) and 7 of the Canadian Charter of 
Rights and Freedoms provide: 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society. 

2. Everyone has the following fundamental freedoms: 


ii. dans le cas prevu a l’article 89 a titre d’illustration 
de sa participation a un spectacle qui est destine aux 
enfants. 

Aux fins du present paragraphe, n’est pas un person- 
a nage connu des enfants celui cree dans le but d’annoncer 
un bien ou un service, lorsqu’il est utilise a cette fin 
seulement; 

m) employer un procede d’animation cinematogra- 
phique sauf pour annoncer un spectacle d’animation 
cinematographique qui leur est destine; 

n) employer une bande illustree sauf pour annoncer 
une publication de bandes illustrees qui leur est destinee; 

o) suggerer que le fait de posseder ou d’utiliser un 
e bien developpe chez un enfant un avantage physique, 

social ou psychologique par rapport aux autres enfants 
de son age, ou que la privation de cette marchandise a 
un effet contraire; 

’ p) annoncer un bien d’une fa?on telle qu’un enfant 
soit faussement porte a croire que, pour le prix ordinaire 
de ce bien, il peut se procurer d’autres biens que celui 
annonce. 

Les articles 3 et 9.1 de la Charte des droits et 
e libertes de la personne du Quebec prevoient: 

3. Toute personne est titulaire des libertes fondamenta- 
les telles la liberte de conscience, la liberte de religion, la 
liberte d’opinion, la liberte d’expression, la liberte de 
j. reunion pacifique et la liberte dissociation. 

9.1 Les libertes et droits fondamentaux s’exercent dans 
le respect des valeurs democratiques, de l’ordre public et 
du bien-etre general des citoyens du Quebec. 

g 

La loi peut, a cet egard, en fixer la portee et en 
amenager l’exercice. 

L’article premier, l’al. 2b) et 1’art. 7 de la Charte 
h canadienne des droits et libertes prevoient: 

1. La Charte canadienne des droits et libertes garan- 
tit les droits et libertes qui y sont enonces. Ils ne peuvent 
etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 

i puisse se demontrer dans le cadre d’une societe librc et 
democratique. 

2. Chacun a les libertes fondamentales suivantes: 


( b ) freedom of thought, belief, opinion and expres- j 
sion, including freedom of the press and other media 
of communication; 


b) liberte de pensee, de croyance, d’opinion et d’ex¬ 
pression, y compris la liberte de la presse et des autres 
moyens de communication; 
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7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with principles of fundamental 1 
justice. 

II— The Respondent’s Declaratory Action and the “ 

Judgments of the Superior Court and the 

Court of Appeal 

In the fall of 1980 the respondent broadcast 
advertising messages which the Office de la pro¬ 
tection du consommateur claimed were in contra¬ 
vention of ss. 248 and 249 of the Consumer Pro¬ 
tection Act. On November 21, 1980, following 
several warnings from the Office, the respondent c 
instituted an action seeking a declaration that ss. 
248 and 249 of the Act were ultra vires or alterna¬ 
tively inoperative. In December of that year some 
188 charges of contravention of the Act were laid 
against the respondent. According to the respond- d 
ent the charges were ultimately disposed of on the 
basis that the court which was seized of them 
lacked jurisdiction: F.H. Hayhurst Co. v. Langlois, 
[1984] C.A. 74. An interlocutory injunction was 
granted against the respondent on June 26, 1981 e 
by Landry J. of the Superior Court. That order 
was appealed. A motion to suspend the injunction 
pending the appeal was dismissed. A motion for 
contempt against the respondent and its vice-presi- j 
dent was dismissed on the ground that the injunc¬ 
tion order was too vague. The penal, injunction 
and contempt proceedings are not really relevant 
to the issues in the appeal but they serve to 
indicate the extent to which the respondent has g 
become embroiled in the application of the chal¬ 
lenged provisions and its interest in bringing its 
action for a declaration. 

h 

As appears from the judgment of Hugessen 
A.C.J. (as he then was), the principal contention 
of the respondent was that ss. 248 and 249 of the 
Consumer Protection Act were colourable legisla¬ 
tion in that, while purporting to apply generally to ' 
commercial advertising directed to persons under 
thirteen years of age, their true purpose or object, 
as indicated by the regulations and the evidence of 
the nature of children’s advertising at the time the . 
provisions were adopted, was to prohibit television 
advertising directed to persons under thirteen 


7. Chacun a droit a la vie, a la liberte et a la securite 
de sa personne; il ne peut etre porte atteinte a ce droit 
qu’en conformite avec les principes de justice fondamen- 
tale. 

II— L’action en jugement declaratoire de Fintimee 

et les decisions de la Cour superieure et de la 

Cour d’appel 

Au cours de l’automne 1980, Fintimee a diffuse^ 
des messages publicitaires que I’Office de la pro¬ 
tection du consommateur pretendait contrevenirto 
aux art. 248 et 249 de la Loi sur la protection du - 
consommateur. Apres avoir recu plusieurs avertis-— 
sements de l’Office, Fintimee a intente, le 21c 
novembre 1980, une action en vue de faire declarer^ 
ultra vires ou, subsidiairement, inoperants les art.g 
248 et 249 de la Loi. Au mois de decembre de la^ 
meme annee, quelque 188 accusations de contra¬ 
ventions a la Loi ont ete deposees contre Fintimee. 
Selon cette derniere, les accusations ont finalement 
ete rejetees pour le motif que le tribunal qui en 
avait ete saisi n’avait pas competence: F.H. Hay- 
hurst Co. c. Langlois, [1984] C.A. 74. Le juge 
Landry de la Cour superieure a accorde une 
injonction interlocutoire contre Fintimee le 26 juin 
1981. L’ordonnance a ete portee en appel. Une 
requete visant a suspendre l’injonction jusqu’a ce 
qu’une decision soit rendue en appel a ete rejetee. 
Une requete pour outrage contre Fintimee et son 
vice-president a ete rejetee pour le motif que l’or- 
donnance d’injonction etait trop vague. Les proce¬ 
dures penales, les procedures relatives a l’injonc¬ 
tion et a l’outrage ne sont pas vraiment pertinentes 
dans ce pourvoi mais elles illustrent bien les diffi- 
cultes auxquelles l’intimee a fait face dans Fappli- 
cation des dispositions attaquees et son interet a 
intenter Faction declaratoire. 

II ressort du jugement du juge en chef adjoint 
Hugessen (tel etait alors son titre) que Fintimee 
pretendait essentiellement que les art. 248 et 249 
de la Loi sur la protection du consommateur 
etaient de la legislation deguisee en ce sens que, 
destines apparemment a s’appliquer a l’ensemble 
de la publicite commerciale destinee a des person- 
nes de moins de treize ans, leur veritable but ou 
objet, selon le reglement et la preuve relative a la 
nature de la publicite destinee aux enfants a l’epo- 
que de Fadoption des dispositions, etait d’interdire 
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years of age. Hugessen A.C.J. expressed the 
respondent’s contention as follows at p. 97: “The 
principal thrust of the plaintiffs [i.e. Irwin Toy’s] 
attack is that this is colourable legislation. While 
the prohibition appears to be aimed at all forms of a 
advertising directed to children, the exemptions 
granted by the regulations and the realities of 
commercial practice together result in the legisla¬ 
tion having for principal, and indeed almost for 
exclusive purpose the prohibition of televised b 
advertisements directed to children.” In the Supe¬ 
rior Court the respondent Irwin Toy adduced evi¬ 
dence to show that at the time the challenged 
provisions were adopted television was by a very c 
large margin the advertising medium most used 
for children’s advertising; that most of the other 
media used for children’s advertising, such as 
magazines and inserts, were the subject of exemp¬ 
tions under ss. 87-91 of the regulations; and that d 
the other media used for children’s advertising that 
are not exempted from the prohibition in s. 248 of 
the Act are of such marginal and relatively little 
significance in practice as to make the prohibition 
in s. 248 essentially one, for all practical purposes, e 
of television advertising alone. Hugessen A.C.J. 
conceded that if this were indeed the fact the 
legislation would be a colourable attempt to pro¬ 
hibit television advertising, but he took the view, ^ 
acting on judicial notice of other forms of chil¬ 
dren’s advertising, that the challenged provisions 
of the Act, as modified by the regulations, were 
not aimed exclusively at television advertising. 
Because of the submissions that were made in this g 
Court with respect to his reasoning and findings on 
this issue we quote the pertinent passages of his 
reasons at p. 97 in full: 


There can be equally no doubt that the attacked 
legislation affects and is intended to affect television 
advertising. The words of section 249, quoted above, i 
make this quite plain. Under the regulations, a number 
of other forms of advertising, notably that appearing in 
magazines specifically directed on children, are exempt¬ 
ed from the prohibition. Plaintiff points out that televi¬ 
sion and children’s magazines are the two principal j 
vehicles which it uses for advertising aimed at children 
and that the exemption of the latter means that the 


la publicite televisee destinee aux enfants de moins 
de treize ans. Voici comment le juge Hugessen 
expose la pretention de l’intimee a la p. 97: [tra¬ 
duction] «Le principal moyen souleve par la 
demanderesse [c.-a-d. Irwin Toy] est qu’il s’agit 
d’une legislation deguisee. Bien que l’interdiction 
vise apparemment toute forme de publicite desti¬ 
nee aux enfants, l’effet combine des exemptions 
prevues par le reglement et de la realite des prati¬ 
ques commerciales fait que la loi a comme objet 
principal, et meme presque exclusif, l’interdiction 
de messages publicitaires televises destines aux 
enfants*. En Cour superieure, 1’intimee Irwin Toy 
a presente des elements de preuve pour demontrer 
qu’a l’epoque de l’adoption des dispositions contes- 
tees, la television etait de tres loin le media le plus 
utilise en matiere de publicite destinee aux enfants; 
que la plupart des autres medias utilises dans ce 
domaine, comme les revues et les encarts, etaient 
vises par les exemptions des art. 87 a 91 du 
reglement; que les autres medias de publicite desti¬ 
nee aux enfants, qui ne sont pas exemptes de 
l’application de l’art. 248 de la Loi, ont en pratique 
une importance secondaire et relativement minime 
de sorte que l’interdiction de l’art. 248 est essen- 
tiellement, une interdiction visant uniquement, a 
toutes fins utiles, la publicite televisee. Le juge 
Hugessen a reconnu que, si tel etait le cas, il 
s’agirait d’une loi deguisee visant a interdire la 
publicite televisee mais il s’est dit d’avis, ayant pris 
connaissance d’office d’autres formes de publicite 
destinee aux enfants, que les dispositions contes- 
tees de la Loi, compte tenu des modifications 
apportees par le reglement, ne visaient pas exclusi- 
vement la publicite televisee. En raison des argu¬ 
ments presentes devant cette Cour au sujet de son 
raisonnement et de ses conclusions a cet egard, 
nous reproduisons en entier les passages pertinents 
de ses motifs, a la p. 97: 

[traduction] On ne peut pas douter non plus que la 
loi attaquee vise et a pour but de viser la publicite 
televisee. Ceci ressort clairement du libelle de l’art. 249 
precite. En vertu du reglement, certaines autres formes 
de publicite, notamment celle apparaissant dans les 
revues destinees expressement aux enfants, sont exemp- 
tees de l’interdiction. La demanderesse souligne que la 
television et les revues pour enfants sont les deux princi- 
paux moyens qu’elle utilise en matiere de publicite 
destinee aux enfants et que 1’exemption prevue pour les 
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legislation is directed solely at the former. Plaintiff also 
points out that insofar as its business is concerned, there 
are no other practical advertising vehicles and that it 
does not use radio, billboards, direct mail or any of the 
various other possible supports for its publicity. 

The argument is ingenious but seems to me to be 
based on a fallacious generalisation drawn from plain¬ 
tiffs particular situation and practice. While it is no 
doubt true that plaintiff and other toy manufacturers 
have made heavy use of television for their advertising, 
it is certainly not the case that all advertising directed at 
children employs this medium. There is evidence before 
me of other vehicles being employed by other manufac¬ 
turers who have a particular interest in the children’s 
market and, even in the absence of such evidence, I 
believe I could take judicial notice of the fact that 
sporting goods, candy bars, breakfast cereals, fast foods, 
soft drinks and a whole range of other goods and 
services are promoted by means of advertisements 
directed wholly or largely at children. The vehicles 
employed can range all the way from billboards in 
hockey rinks or sports stadiums to giveaways in the form 
of hats or cards with pictures of athletes, to competitions 
or colouring books. With very few exceptions, all are 
covered by the prohibition in the legislation and are not 
exempted by the regulations. Hence the impugned sec¬ 
tions are not aimed exclusively at television advertising. 


Hugessen A.C.J. held that the purpose of the 
sections of the Act dealing with advertising, 
including the challenged provisions, was a valid 
one of consumer protection falling within provin¬ 
cial legislative jurisdiction under heads (13) and 
(16) of s. 92 of the Constitution Act, 1867. He 
indicated the relationship of the challenged provi¬ 
sions to the general purpose of the provisions 
respecting advertising in Title II as follows at 
p. 97: 

As its name implies, the Consumer Protection Act has 
for its purpose the protection of the consumer against 
questionable business practices. Amongst such practices 
are misleading, deceptive or unfair advertising. The 
whole of Title II of the Act, comprising almost forty 
sections including the two presently under attack, deals 
with this subject. The evident aim and purpose is to 
make it more difficult for consumers to be led into 
making unwise bargains or to be subjected to undue 
pressures. It is not unreasonable for the Legislature to 
view children as being a particularly vulnerable target in 


revues signifie que la loi vise uniquement la television. 
La demanderesse souligne egalement qu’en ce qui con- 
cerne son entreprise il n’existe aucun autre moyen de 
publicite efficace et qu’elle n’utilise pas la radio, les 
a panneaux-reclames, les envois postaux ni aucun des 
divers autres supports publicitaires. 

L’argument est ingenieux mais semble provenir d’une 
generalisation fallacieuse fondee sur une situation et des 
pratiques commerciales propres a la demanderesse. S’il 
b est vrai que la demanderesse et d’autres fabricants de 
jouets ont largement utilise la television pour leur publi¬ 
cite, on ne peut certainement pas affirmer que toute la 
publicite destinee aux enfants utilise ce media. J’ai la 
preuve devant moi que d’autres moyens sont utilises par 
c d’autres fabricants qui s’interessent tout particuliere- 
ment au marche que constituent les enfants et, meme en 
l’absence d’une telle preuve, je crois pouvoir prendre 
connaissance d’office du fait que la promotion d’articles 
de sport, de friandises, de cereales, d’aliments prets-a- 
d manger, de boissons gazeuses et d’un large eventail 
d’autres biens et services s’effectue par l’intermediaire 
de la publicite destinee entierement ou essentiellement 
aux enfants. La forme que peuvent prendre les moyens 
employes va des panneaux-reclames dans les stades ou 
dans les centres sportifs aux dons d’articles de promotion 
comme des chapeaux ou des photos d’athletes, aux 
concours ou aux livres a colorier. Sous reserve de quel- 
ques rares exceptions, tous ces moyens sont vises par 
[’interdiction de la loi et ne sont pas exemptes par les 
reglements. Par consequent, les articles attaques ne 
f visent pas exclusivement la publicite televisee. 

Le juge Hugessen a conclu que les articles de la 
Loi portant sur la publicite, y compris les disposi¬ 
tions contestees, avaient un objet valide, la protec- 
g tion du consommateur, relevant de la competence 
legislative provinciate en vertu des par. (13) et 
(16) de l’art. 92 de la Loi constitutionnelle de 
1867. II a fait etat du rapport entre les dispositions 
h contestees et l’objet general des dispositions con- 
cernant la publicite dans le Titre II, a la p. 97: 

[traduction] Comme son titre l’indique, la Loi sur 
la protection du consommateur a pour objet de proteger 
le consommateur contre les pratiques commerciales dou- 
' teuses. La publicite fausse, trompeuse ou deloyale fait 
partie de ces pratiques. Tout le Titre II de la Loi, qui 
comprend presque quarante articles, dont les deux arti¬ 
cles actuellement contestes, traite de cette question. De 
toute evidence, le but et l’objet sont de faire en sorte 
j qu’il soil plus difficile pour les consommateurs d’etre 
incites a conclure de mauvais marches ou d’etre soumis 
a des pressions indues. Ce n’est pas sans raison que le 
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this respect either as purchasers and consumers in their 
own right or as the means through which advertisers can 
bring pressure to bear upon their parents. Legislation 
aimed at regulating and controlling such advertising has 
a perfectly proper provincial purpose and is within the a 
powers assigned to the Legislature under section 92 
paragr. 13 and paragr. 16 of the B.N.A. Act. 


With respect to the contention that the chal¬ 
lenged provisions were inoperative because they 
had the effect of preventing the plaintiff from 
advertising by means of television, a matter within 
exclusive federal jurisdiction, Hugessen A.C.J., c 
referring to the distinction between the message 
and the medium, applied the judgment of this 
Court in Attorney General of Quebec v. Kellogg's 
Co. of Canada , [1978] 2 S.C.R. 211, in which the 
Court distinguished between a regulation of televi- d 
sion advertising applied to an advertiser and one 
applied to a television station or broadcast under¬ 
taking. Hugessen A.C.J. found it unnecessary to 
deal with the contention raised in the pleadings but 
not pressed in argument before him that the chal- e 
lenged provisions infringed the Quebec Charter of 
Human Rights and Freedoms. He also summarily 
rejected a contention that the challenged provi¬ 
sions infringed the respondent’s right to “commer- , 
cial speech”. 


The respondent inscribed in appeal on January g 
14, 1982 from the judgment of the Superior Court 
dismissing its action for a declaration. On Novem¬ 
ber 6, 1984, it applied to the Court of Appeal for 
leave to amend its declaration and inscription in 
appeal to invoke the Canadian Charter of Rights h 
and Freedoms, which entered into force after the 
judgment of the Superior Court, and to seek, in 
addition to the declaration already prayed for, a 
declaration that ss. 248 and 249 of the Consumer 
Protection Act were inoperative as infringing the ' 
freedom of expression guaranteed by s. 2(b) of the 
Charter and a declaration that the standard over¬ 
ride provision in s. 364 of the Consumer Protection 
Act, purporting to exclude the application of ss. 2 . 
and 7 to 15 of the Charter, was ultra vires, as not 
being in conformity with the authority conferred 


legislateur considere les enfants comme une eible parti- 
culierement vulnerable a cet egard, soit a titre d’ache- 
teurs et de consommateurs independants soit a titre 
d'intermediaires par lesquels les annonceurs peuvent 
exercer une pression sur les parents. La loi qui vise a 
reglementer et a controler cette publicite possede un 
objectif provincial tout a fait valable dans les limites des 
pouvoirs conferes a la legislature en vertu des par. 13 et 
16 de l’art. 92 de VA.A.N.B. 

En ce qui concerne la pretention que les disposi¬ 
tions contestees sont inoperantes parce qu’elles ont 
pour effet d’empecher la demanderesse de faire de 
la publicite par Tintermediaire de la television, un 
domaine de competence federate exclusive, le juge 
Hugessen, faisant etat de la distinction entre le 
message et son support, a applique l’arret Procu- 
reur general du Quebec c. Kellogg’s Co. of 
Canada, [1978] 2 R.C.S. 211, dans lequel cette 
Cour a fait la distinction entre un reglement por- 
tant sur la publicite televisee applicable a un 
annonceur et un reglement applicable a une station 
de television ou a une entreprise de radiodiffusion. 
Le juge Hugessen a conclu qu’il n’etait pas neces- 
saire de traiter de l’argument, qui a ete souleve 
dans la procedure ecrite mais ne l’a pas ete dans 
les debats, selon lequel les dispositions contestees 
enfreignaient la Charte des droits et libertes de la 
personne du Quebec. II a egalement rejete som- 
mairement la pretention que les dispositions con¬ 
testees portaient atteinte au droit de l’intimee au 
«discours commercial)). 

Le 14 janvier 1982, Tintimee a interjete appel 
du jugement de la Cour superieure qui rejetait son 
action en jugement declaratoire. Le 6 novembre 
1984, Tintimee s’est adressee a la Cour d’appel 
pour obtenir Tautorisation de modifier sa declara¬ 
tion et son inscription en appel en vue d’invoquer 
la Charte canadienne des droits et libertes, entree 
en vigueur apres le jugement de la Cour supe¬ 
rieure, et d’obtenir, en plus de la declaration deja 
demandee, un jugement declarant que les art. 248 
et 249 de la Loi sur la protection du consomma- 
teur etaient inoperants parce qu’ils portaient 
atteinte a la liberte d’expression garantie par Tal. 
2b) de la Charte, et que la disposition derogatoire 
de Tart. 364 de la Loi sur la protection du con- 
sommateur, qui a pour objet d’exclure Implica¬ 
tion des art. 2 et 7 a 15 de la Charte, etait ultra 


1989 CanLII 87 (SCC) 



946 


irwin TOY ltd. v. QUEBEC (A. G.) The Chief Justice et al. 


[1989] 1 S.C.R. 


by s. 33 of the Charter. Leave to amend was 
granted by the Court of Appeal, and on December 
13, 1984 the respondent’s declaration was amend¬ 
ed accordingly. The Court of Appeal also invited 
the parties to submit material that would be rele¬ 
vant to the question of justification under s. 1 of 
the Charter, should the challenged provisions be 
found to infringe s. 2(b) thereof, and this was 
done. 


Like the Superior Court, the Court of Appeal 
disposed of the issue of validity under the division 
of powers on the basis of the judgment of this 
Court in Kellogg’s , holding, without elaboration, 
that the case at bar was indistinguishable from 
Kellogg’s. On the issue of validity of the override 
provision in s. 364 of the Consumer Protection 
Act, the Court applied its judgment in Alliance 
des professeurs de Montreal v. Procureur general 
du Quebec, [1985] C.A. 376, in which it had held 
that the standard override provision enacted by An 
Act respecting the Constitution Act, 1982, and 
subsequent statutes and purporting to exclude the 
application of s. 2 and ss. 7 to 15 of the Canadian 
Charter of Rights and Freedoms was ultra vires as 
not being in conformity with the authority con¬ 
ferred by s. 33 of the Charter. On the question of 
the alleged limitation of the freedom of expression 
guaranteed by s. 2(b) of the Charter the Court 
held that freedom of expression extended to com¬ 
mercial expression, that ss. 248 and 249 of the 
Consumer Protection Act infringed freedom of 
expression and that the limit imposed on freedom 
of expression by these provisions was not justified 
under s. 1 of the Charter. It was on this last point 
that the members of the Court of Appeal differed. 
The majority (Kaufman and Jacques JJ.A.) were 
of the view that the s. 1 materials did not show, in 
respect of television advertising directed at chil¬ 
dren between the ages of six and thirteen, a suf¬ 
ficiently important legislative purpose to justify an 
interference with a guaranteed freedom. While 
they accepted that the materials established that 
advertising had a harmful effect on children of six 
years of age and under, they were of the opinion 
that it was not shown to have any harmful effect 
on other children within the contemplated age 
group so long as the product advertised was not 


vires parce que non conforme au pouvoir confere 
par Fart. 33 de la Charte. La Cour d’appel a donne 
Fautorisation demandee et Fintimee a modifie sa 
declaration en consequence le 13 decembre 1984. 
a La Cour d’appel a egalement invite les parties a 
soumettre des documents se rapportant a la ques¬ 
tion de la justification des dispositions en vertu de 
Farticle premier de la Charte , pour le cas ou il 
serait decide que les dispositions contestees enfrei- 
b gnent l’al. 2b). Les parties Font fait. 

Comme la Cour superieure, la Cour d’appel a 
tranche la question de la validite selon le partage 
des pouvoirs en se fondant sur l’arret Kellogg de 
cette Cour et en concluant, sans elaborer davan- 
tage, que Faffaire en cause ne pouvait etre distin- 
guee de Fespece. Sur la question de la validite de 
la disposition derogatoire de Fart. 364 de la Loi 
j sur la protection du consommateur, la Cour d’ap¬ 
pel a applique son arret Alliance des professeurs 
de Montreal c. Procureur general du Quebec, 
[1985] C.A. 376, dans lequel elle avait conclu que 
la disposition derogatoire type edictee par la Loi 
e concernant la Loi constitutionnelle de 1982 et des 
lois posterieures, visant a exclure l’application des 
art. 2 et 7 a 15 de la Charte canadienne des droits 
et libertes, etait ultra vires parce que non con- 
forme au pouvoir confere par Fart. 33 de la 
f Charte. Sur l’allegation concernant la restriction 
de la liberte d’expression garantie par Fal. 2b) de 
la Charte, la Cour a conclu que la liberte d’expres¬ 
sion s’etendait a l’expression commerciale, que les 
art. 248 et 249 de la Loi sur la protection du 
consommateur portaient atteinte a la liberte d’ex¬ 
pression et que la limite qu’ils imposaient a la 
liberte d’expression n’etait pas justifiee en vertu de 
Farticle premier de la Charte. C’est sur ce dernier 
h point que I’opinion des juges de la Cour d’appel 
differe. Les juges de la majorite (les juges Kauf¬ 
man et Jacques) ont exprime Favis qu’en ce qui 
concerne la publicite televisee destinee a des 
enfants ages de six a treize ans, les documents 
1 relatifs a Farticle premier n’avaient pas demontre 
l’existence d’un objet legislatif suffisamment 
important pour justifier une atteinte a une liberte 
garantie. Bien qu’ils aient reconnu que les docu- 
. ments demontraient que la publicite a des effets 
prejudiciables pour les enfants de six ans et moins, 
ils etaient d’avis que ces documents n’etablissaient 
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injurious and the advertising was fair. Vallerand 
J.A., dissenting on this issue, agreed with his 
colleagues that the s. 1 materials did not clearly 
establish the allegedly harmful effect of television 
advertising directed at persons under 13 years of 
age but he was of the view that there were grounds 
for a serious concern about the possibility of such 
harm and that this concern made the legislative 
purpose behind the challenged provisions of suffi¬ 
cient importance to meet the first branch of the 
test under s. 1 laid down in R. v. Oakes, [1986] 1 
S.C.R. 103. Vallerand J.A. was further of the view 
that the means chosen—the total prohibition of 
television advertising directed at persons under 
thirteen years of age—was the only effective 
means of dealing with the problem and that it was 
proportionate to the purpose served. Vallerand 
J.A. further rejected the contention that the chal¬ 
lenged provisions were void for vagueness. In the 
result, the appeal from the judgment of the Supe¬ 
rior Court was allowed and ss. 248 and 249 of the 
Consumer Protection Act declared to be inopera¬ 
tive. 


Ill— The Constitutional Questions and the Issues 
in the Appeal 

On the appeal to this Court the following consti¬ 
tutional questions were stated by Beetz J. in his 
order of January 30, 1987: 

1. Is s. 364 of the Consumer Protection Act, R.S.Q., c. 
P-40.1, added by s. 1 of An Act respecting the 
Constitution Act, 1982, S.Q. 1982, c. 21, inconsistent 
with the provisions of s. 33 of the Constitution Act, 
1982 and so ultra vires and of no force or effect to 
the extent of the inconsistency pursuant to s. 52(1) of 
the latter Act? 

2. If question 1 is answered in the affirmative, do ss. 
248 and 249 of the Consumer Protection Act infringe 
the rights, freedoms and guarantees contained in ss. 
2(b) and 7 of the Canadian Charter of Rights and 
Freedoms, and if so, can those sections be justified 
under s. 1 of the Canadian Charter of Rights and 
Freedoms'1 


pas que la publicite avait un effet prejudiciable sur 
les autres enfants. du groupe d’age vise tant que le 
produit annonce n’etait pas dommageable et tant 
que la publicite etait loyale. Le juge Vallerand, 
a dissident sur ce point, a convenu avec ses collegues 
que les documents relatifs a Particle premier n’eta- 
blissaient pas clairement les effets prejudiciables 
allegues de la publicite televisee destinee aux per- 
sonnes de moins de treize ans, mais il a exprime 
b l’avis que la possibilite meme de l’existence de tels 
effets etait matiere a inquietude assez serieuse 
pour que l’objet legislatif vise par les dispositions 
contestees soit suffisamment important pour 
e repondre au premier volet du critere applicable en 
vertu de Particle premier, selon l’arret R. c. Oakes, 
[1986] 1 R.C.S. 103. Le juge Vallerand a egale- 
ment exprime Popinion que le moyen choisi, Pin- 
terdiction totale de la publicite televisee destinee 
d aux personnes de moins de treize ans, etait le seul 
moyen efficace de regler le probleme et qu’il etait 
proportionne aux fins poursuivies. Le juge Valle¬ 
rand a egalement rejete Pargument de la nullite 
des dispositions contestees pour cause d’impreci- 
e sion. En fin de compte, la Cour d’appel a accueilli 
l’appel du jugement de la Cour superieure et 
declare inoperants les art. 248 et 249 de la Loi sur 
la protection du consommateur. 

f III— Les questions constitutionnelles et les ques¬ 
tions litigieuses que souleve le pourvoi 

Par ordonnance du 30 janvier 1987, le juge 
Beetz a formule de la fa$on suivante les questions 
s constitutionnelles soulevees dans le present pour¬ 
voi: 

1. L’article 364 de la Loi sur la protection du consom¬ 
mateur, L.R.Q., chap. P-40.1, ajoute par l’art. 1 de la 

h Loi concernant la Loi constitutionnelle de 1982, L.Q. 
1982, chap. 21, est-il incompatible avec les disposi¬ 
tions de Part. 33 de la Loi constitutionnelle de 1982 
et partant ultra vires ou inoperant dans la mesure de 
cette incompatibility: aux termes du par. 52(1) de 
■ cette derniere loi? 

2. Si la question 1 re^oit une reponse affirmative, les 
art. 248 et 249 de la Loi sur la protection du 
consommateur portent-ils atteinte aux droits, libertes 
et garanties prevus a Pal. 2b) et a 1’art. 7 de la Charte 

j canadienne des droits et libertes, et si oui, ces articles 
sont-ils justifies compte tenu de Particle premier de la 
Charte canadienne des droits et libertesl 
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3. Are ss. 248 and 249 of the Consumer Protection Act 

ultra vires the legislature of the province of Quebec, 

or are they to some degree of no force or effect under 

s. 3 of the Broadcasting Act, R.S.C. 1970, c. B-l 1? 

The issues in the appeal in the order in which we 
propose to address them, to the extent necessary 
for the disposition of the appeal, may be summa¬ 
rized as follows: 

1. Are ss. 248 and 249 of the Consumer Protec¬ 
tion Act ultra vires the legislature of the 
province of Quebec or rendered inoperative 
by conflict with s. 3 of the Broadcasting Act, 
R.S.C. 1970, c. B-11? 

2. Are ss. 248 and 249 protected from the 
application of the Canadian Charter of 
Rights and Freedoms by a valid and subsist¬ 
ing override provision enacted pursuant to s. 

33 of the Charter ? 

3. Do ss. 248 and 249 infringe the freedom of e 
expression guaranteed by s. 2(b) of the 
Canadian Charter of Rights and Freedoms 
and s. 3 of the Quebec Charter of Human 
Rights and Freedoms ? 

4. If so, is the limit imposed by ss. 248 and 249 
on freedom of expression justified under s. 1 
of the Canadian Charter and s. 9.1 of the 
Quebec Charter ? 

5. Do ss. 248 and 249 infringe s. 7 of the 
Canadian Charter by creating a liability to 
deprivation of liberty in terms which are 
impermissibly vague, contrary to a principle 
of fundamental justice and to s. 1 of the 
Charter ? 

This appeal was heard at the same time as the 
appeals in Ford v. Quebec (Attorney General), 1 
[1988] 2 S.C.R. 712, and Devine v. Quebec 
(Attorney General), [1988] 2 S.C.R. 790. The 
issues respecting the validity of the standard over¬ 
ride provision and whether freedom of expression . 
extends to commercial expression are common to 
the three appeals. It is convenient, however, in this 


3. Les articles 248 et 249 de la Loi sur la protection du 
consommateur sont-ils ultra vires de la legislature de 
la province de Quebec ou sont-ils dans quelque 
mesure inoperants par application de Fart. 3 de la Loi 
a sur la radiodiffusion, S.R.C. 1970, chap. B-11 ? 

Les questions que souleve ce pourvoi, et l’ordre 
dans lequel nous proposons de les traiter dans la 
mesure ou cela est necessaire pour trancher ce 
h pourvoi, peuvent etre resumees de la faqon 
suivante: 

1. Les articles 248 et 249 de la Loi sur la 
protection du consommateur sont-ils ultra 
vires de FAssemblee nationale du Quebec ou 
inoperants parce qu’ils entrent en conflit avec 
l’art. 3 de la Loi sur la radiodiffusion, 
S.R.C. 1970, chap. B-ll? 

2. Les articles 248 et 249 sont-ils soustraits a 
l’application de la Charte canadienne des 
droits et libertes par une disposition deroga- 
toire valide et en vigueur adoptee en confor- 
mite avec l’art. 33 de la Chartel 

3. Les articles 248 et 249 portent-ils atteinte a 
la liberte d’expression garantie par l’al. 2b) 
de la Charte canadienne des droits et libertes 
et Fart. 3 de la Charte des droits et libertes 
de la personne du Quebec? 

4. Dans l’affirmative, la restriction imposee par 
les art. 248 et 249 a la liberte d’expression 
est-elle justifiee en vertu de l’article premier 
de la Charte canadienne et de l’art. 9.1 de la 
Charte quebecoise? 

5. Les articles 248 et 249 enfreignent-ils l’art. 7 
de la Charte canadienne en creant un risque 
de privation de liberte en des termes dont 
Fimprecision est inadmissible, contrairement 
a un principe de justice fondamentale et a 
Farticle premier de la Charte canadienne? 

Ce pourvoi a ete entendu en meme temps que les 
pourvois Ford c. Quebec (Procureur general), 
[1988] 2 R.C.S. 712, et Devine c. Quebec (Procu¬ 
reur general), [1988] 2 R.C.S. 790. La question de 
la validite de la clause derogatoire type et celle de 
savoir si la liberte d’expression s’etend a l’expres- 
sion commerciale sont communes aux trois pour¬ 
vois. II convient toutefois, dans ce pourvoi, d’exa- 
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appeal to begin with consideration of the question 
of the validity or operative effect of ss. 248 and 
249 of the Consumer Protection Act under the 
division of powers because that issue logically pre¬ 
cedes a consideration of whether the challenged « 
provisions infringe the Canadian Charter of 
Rights and Freedoms. It was the issue before the 
Superior Court and the issue that was disposed of 
first in the Court of Appeal. It was the issue on 
which the television broadcast interveners Pathon- b 
ic Communications Inc. and Reseau Pathonic Inc. 
(hereinafter referred to as “Pathonic”) were grant¬ 
ed leave to intervene. While the disposition of this 
issue by the Court of Appeal was not, of course, a c 
ground of appeal by the Attorney General of 
Quebec, he addressed submissions to this issue, as 
did the respondent and the interveners. 

IV— Whether ss. 248 and 249 are ultra vires the 
Legislature of the Province of Quebec 

Four separate issues emerge from the argument 
in this Court with respect to the validity or opera¬ 
tive effect of ss. 248 and 249 of the Consumer 
Protection Act: (a) whether these provisions are 
distinguishable, in so far as their constitutional 
characterization is concerned, from the challenged 
provision of the advertising regulations under the 
Consumer Protection Act that was characterized 
by this Court in Kellogg’s, supra, as having a valid 
provincial purpose; (b) whether, as contended by 
Pathonic, their effect on a television broadcast 
undertaking is such as to render them, despite the 
judgment of the Court in Kellogg’s, inoperative in 
so far as television advertising is concerned; (c) 
whether they are practically and functionally 
incompatible with the regulatory scheme put into 
place by the Canadian Radio-Television and Tele¬ 
communications Commission (CRTC) pursuant to 
the Broadcasting Act, R.S.C. 1970, c. B-ll; and 
(d) whether they amount to an invasion of the 
federal criminal law power. We discuss each of 
these issues in turn. 


A. The Constitutional Characterization of ss. 248 
and 249 

In Kellogg’s, the challenged provision was s. 
11.53 of Division XI-A, entitled “Advertising 


miner d’abord la question de la validite ou du 
caractere operant des art. 248 et 249 de la Loi sur 
la protection du consommateur en regard du par- 
tage des pouvoirs parce que cette question precede 
logiquement l’examen de la violation possible de la 
Charte canadienne des droits et libertes. C’etait la 
question soumise a la Cour superieure et ce fut la 
premiere a etre tranchee par la Cour d’appel. C’est 
sur cette question que les telediffuseurs Pathonic 
Communications Inc. et Reseau Pathonic Inc. (ci- 
apres appeles «Pathonic») ont eu l’autorisation 
d’intervenir. Bien que la decision de la Cour d’ap¬ 
pel sur cette question n’ait evidemment pas ete un 
des motifs de l’appel interjete par le procureur 
general du Quebec, ce dernier a presente des argu¬ 
ments a son sujet tout comme 1’intimee et les 
intervenants. 

IV— Les articles 248 et 249 sont-ils ultra vires de 
1’Assemblee nationale du Quebec? 

Quatre questions distinctes ressortent des debats 
devant cette Cour concernant la validite ou le 
caractere operant des art. 248 et 249 de la Loi sur 
la protection du consommateur. a) peut-on faire 
une distinction entre ces dispositions, en ce qui 
concerne leur qualification a des fins constitution- 
nelles, et la disposition contestee des reglements 
sur la publicite pris en application de la Loi sur la 
protection du consommateur dont cette Cour a dit, 
dans I’arret Kellogg, precite, qu’elle avait un objet 
provincial valide? b) l’effet de ces dispositions sur 
une entreprise de telediffusion est-il tel que, 
g malgre le jugement de la Cour dans 1’arret Kel¬ 
logg, il rend ces dispositions inoperantes en ce qui 
concerne la publicite televisee, commc le pretend 
Pathonic? c) y a-t-il incompatibilite pratique et 
operationnelle entre ces dispositions et le regime de 
h reglementation mis en place par le Conseil de la 
radiodiffusion et des telecommunications cana- 
diennes (CRTC) en application de la Loi sur la 
radiodiffusion, S.R.C. 1970, chap. B-ll? et d) ces 
dispositions empietent-elles sur le pouvoir federal 
1 en matiere de droit criminel? Nous examinons 
chacune de ces questions separement. 

A. La qualification constitutionnelle des art. 248 
et 249 

1 Dans l’arret Kellogg, la disposition contestee 
etait l’art. 11.53 de la section XI-A, intitulee 
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intended for children”, of the General Regulations 
adopted pursuant to the authority conferred on the 
Lieutenant-Governor in Council by s. 102(o) of 
the Consumer Protection Act to make regulations 
“to determine standards for advertising goods, a 
whether or not they are the object of a contract, or 
credit, especially all advertising intended for chil¬ 
dren”. Section 11.53 of the regulations provided: 

11.53 No one shall prepare, use, publish or cause to be b 
published in Quebec advertising intended for children 
which: 

(«) employs cartoons; 

c 

The Kellogg companies were charged with 
breaches of this provision in connection with cer¬ 
tain television advertisements and an injunction 
was sought against them to restrain further infrac- d 
tions. An injunction was granted by the Superior 
Court, [1974] C.S. 498, but an appeal from this 
judgment was allowed by a majority of the Court 
of Appeal (Tremblay C.J. and Montgomery J.A.), 
[1975] C.A. 518, who held that since the content e 
of television broadcasting fell within exclusive fed¬ 
eral jurisdiction provincial legislation with respect 
to such content was inoperative, citing the judg¬ 
ment of this Court in Commission du salaire j 
minimum v. Bell Telephone Co. of Canada, 
[1966] S.C.R. 767, in support of this conclusion. 
Turgeon J.A., dissenting, applied the distinction 
between legislation in relation to a matter and 
legislation incidentally affecting a matter. He held g 
the challenged regulation and the law under which 
it was adopted to be within provincial jurisdiction 
although it might incidentally affect a matter 
within federal jurisdiction. 

Martland J., with whom Ritchie, Pigeon, Dick¬ 
son, Beetz and de Grandpre JJ. concurred, held 
that the challenged provision validly applied to 
television advertising because it was part of a ' 
general regulation of advertising for children that 
had a valid provincial purpose and its effect on a 
television broadcast undertaking was a merely 
incidental one. Laskin C.J., dissenting, with whom . 
Judson and Spence JJ. concurred, was of the view 
that the challenged provision could not validly 


«Publicite destinee aux enfants», du Reglement 
general adopte en vertu du pouvoir confere au 
lieutenant-gouverneur en conseil par Pal. 102 o) de 
la Loi sur la protection du consommateur «pour 
etablir des normes concernant la publicite au sujet 
de tout bien faisant ou non 1’objet d’un contrat ou 
credit, specialement toute publicite destinee aux 
enfants*. L’article 11.53 du r&glement prevoyait: 

11.53 Nul ne peut, au Quebec, preparer, utiliser, 
publier ou faire publier de la publicite destinee aux 
enfants qui: 

n) emploie un dessin anime ou une bande illustree 

(cartoon); 

Les societes Kellogg avaient ete accusees de 
plusieurs contraventions a cette disposition relati- 
vement a certaines annonces publicitaires a la 
television et on avait demande une injonction pour 
leur interdire la perpetration d’autres infractions. 
La Cour superieure avait accorde une injonction, 
[1974] C.S. 498, mais la Cour d’appel a la majo- 
rite (le juge en chef Tremblay et le juge Montgo¬ 
mery), [1975] C.A. 518, s’appuyant sur l’arret de 
cette Cour Commission du salaire minimum v. 
Bell Telephone Co. of Canada, [1966] R.C.S. 767, 
avait accueilli l’appel de cette decision en decla¬ 
rant que, puisque le contenu des emissions de 
television relevait exclusivement du pouvoir legis- 
latif federal, la loi provinciale etait inoperante en 
ce qui concernait ce contenu. Le juge Turgeon, 
dissident, avait fait une distinction entre une loi 
relative a une matiere et une loi qui y touche 
incidemment. II avait conclu que le reglement 
conteste et la loi en vertu de laquelle il avait ete 
adopte, relevaient de la competence provinciale 
meme si le reglement pouvait toucher incidemment 
une matiere de competence federate. 

Dans ses motifs, auxquels ont souscrit les juges 
Ritchie, Pigeon, Dickson, Beetz et de Grandpre, le 
juge Martland a conclu que la disposition contes- 
tee s’appliquait validement a la publicite televisee 
parce qu’elle faisait partie d’un reglement general 
sur la publicite destinee aux enfants qui avait un 
objet provincial valide et n’avait qu’incidemment 
un effet sur une entreprise de telediffusion. Dans 
ses motifs, auxquels ont souscrit les juges Judson 
et Spence, le juge en chef Laskin, dissident, a 
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apply to prevent an advertiser from advertising its 
products on television because in such application 
it encroached on a matter within exclusive federal 
jurisdiction, the content of television broadcasting. 


Like Turgeon J.A. in the Court of Appeal, 
Martland J. applied the distinction between legis¬ 
lation in relation to a matter and legislation which 
incidentally affects a matter, citing the judgment 
of the Court in Carnation Co. v. Quebec Agricul¬ 
tural Marketing Board, [1968] S.C.R. 238, as an 
analogous application of this distinction. He held 
that the challenged provision was aimed at certain 
kinds of advertising by advertisers and not at the 
operation of a television broadcast undertaking. 
He said at p. 225: 

In my opinion this regulation does not seek to regulate 
or to interfere with the operation of a broadcast under¬ 
taking. In relation to the facts of this case it seeks to 
prevent Kellogg from using a certain kind of advertising 
by any means. It aims at controlling the commercial 
activity of Kellogg. The fact that Kellogg is precluded 
from using televised advertising may, incidentally, affect 
the revenue of one or more television stations but it does 
not change the true nature of the regulation. In this 
connection the case of Carnation Company Ltd. v. The 
Quebec Agricultural Marketing Board is analogous. 

Martland J. stressed the fact that the regulation 
was being applied and the injunction sought 
against Kellogg and not against a television sta¬ 
tion. He reserved his opinion as to whether the 
regulation could be validly applied against a televi¬ 
sion station. He said at p. 225: “Whether the 
regulation could be applied to the television station 
itself or whether an injunction against Kellogg 
would bind such station does not arise in this case 
and I prefer to express no opinion with respect to 
it.” 

The disputed regulation in Kelloggs, as Mart- 
land J. observed, sought to prevent the advertiser 
“from using a certain kind of advertising by any 
means.” It was concerned with a certain kind of 
advertising content but it applied to all advertising 
media employing such content. Moreover, it had a 
limited application to advertising content, merely 


exprime l’avis que la disposition contestee ne pou- 
vait s’appliquer- validement pour empecher un 
annonceur de faire de la publicite televisee a 
l’egard de ses produits parce qu’une telle applica- 
a tion de la disposition empietait sur une matiere 
relevant de la competence federate exclusive, le 
contenu des emissions de television. 

Comrne le juge Turgeon de la Cour d’appel, ,le- 
b juge Martland a fait une distinction entre une lo£j 
relative a une matiere donnee et une loi qui 
touche incidemment, citant 1’arret de cette Cour 
Carnation Co. v. Quebec Agricultural Marketings 
Board, [1968] R.C.S. 238, pour illustrer une appli-c 
c cation comparable de cette distinction. II a conclud 
que la disposition contestee visait certains types de 
publicites presentees par les annonceurs et noif^ 
l’exploitation d’une entreprise de telediffusion. 11 a 
d dit a la p. 225: 

A mon avis, cette reglementation ne vise ni n’entrave 
1’exploitation d’une entreprise de radiodiffusion. En l’es- 
pece, elle tend a empecher les Kellogg d’utiliser un 
certain type d’annonces quel que soit le support publici- 
taire. Elle vise a controler l’activite commerciale des 
Kellogg. Le fait que les Kellogg ne puissent se servir 
d’annonces publicitaires televisees peut, incidemment, 
porter atteinte au revenu d’une ou plusieurs stations de 
television, mais cela ne modifie pas la vraie nature de la 
. reglementation. A cet egard, 1’arret Carnation Company 
J Ltd. c. La Regie des marches agricoles du Quebec est 
comparable. 

Le juge Martland a insiste sur le fait que le 
reglement et l’injonction demandee visaient Kel- 
s logg et non une station de television. II ne s’est 
cependant pas prononce sur la question de savoir si 
le reglement pouvait s’appliquer validement a 
l’egard d’une station de television. II dit, a la p. 
h 225: «La question de savoir si la reglementation 
s’applique a la station de television ou si une 
injonction emise contre les Kellogg liera cette sta¬ 
tion ne se pose pas en l’espece et je prefere ne 
formuler aucune opinion a ce sujet». 

' Dans l’arret Kellogg, le juge Martland a souli- 
gne que le reglement conteste avait pour but d’em¬ 
pecher l’annonceur «d’utiliser un certain type d’an¬ 
nonces quel que soit le support publicitaire». II 
. visait un certain type de contenu publicitaire mais 
il s’appliquait a tous les supports publicitaires fai- 
sant usage d’un tel contenu, En outre, son applica- 
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prohibiting the use of cartoons, but otherwise per¬ 
mitting children’s advertising. It was thus a provi¬ 
sion of general application in pursuit of the legisla¬ 
tive object which Martland J. characterized as “to 
protect children in Quebec from the harmful effect 
of the kinds of advertising therein prohibited” (p. 
223). It was aimed at all children’s advertising 
employing cartoons, not at television advertising as 
such nor at the television broadcaster. The 
implication of the distinction emphasized by Mart- 
land J. between application to the advertiser and 
application to a broadcast undertaking is that pro¬ 
vincial legislation of general application with 
respect to advertising content would only be con¬ 
sidered to encroach on exclusive federal jurisdic¬ 
tion with respect to broadcast content to the extent 
it was applied to a broadcast undertaking, that is, 
to the control over content exercised by such an 
undertaking rather than by an advertiser. 


In the case at bar the respondent contended that 
the challenged provision of the Consumer Protec¬ 
tion Act, when read together with the regulations 
to which they are made expressly subject and 
considered in the light of the evidence of their 
practical effect, exhibit a different purpose or 
object from that of the regulation that was in issue 
in Kellogg’s. The respondent contends that when 
the challenged provisions are seen in the context of 
the regulations and the evidence it is clear that 
they are aimed essentially and primarily at televi¬ 
sion as a medium of children’s advertising, a 
matter within exclusive federal jurisdiction. In 
support of this contention the respondent empha¬ 
sizes the relative importance of the prohibition of 
television advertising directed to persons under 
thirteen years of age, as indicated by the evidence 
and the extent of the exemptions provided by the 
regulations for other forms of children’s advertis¬ 
ing. The respondent contends that the trial judge 
was in error in taking judicial notice of the exist¬ 
ence and relative importance of other forms of 
children’s advertising. There is no doubt that the 
evidence adduced by the respondent at trial and 
the s. 1 and s. 9.1 materials submitted by the 


tion au contenu publicitaire etait limitee, interdi- 
sant seulement les dessins animes ou les bandes 
illustrees, mais permettant par ailleurs la publicite 
destinee aux enfants. II s’agissait done d’une dispo- 
a sition d’application generale dans la poursuite d’un 
objet legislatif que le juge Martland a ainsi defini: 
«la protection des enfants du Quebec contre les 
effets prejudiciables de certains types d’annonces 
publicitaires» (p. 223). La disposition visait toute^j 
b publicite destinee aux enfants qui utilisait des des-O 
sins animes ou des bandes illustrees, et non la^ 
publicite televisee en soi ni le telediffuseur. L’inci-fe 
dence de la distinction, sur laquelle le juge Mart-= 
land a insiste, entre l’application de la disposition a § 
un annonceur et son application a une entreprise<2> 
de radiodiffusion est que la legislation provinciale§ 
d’application generale portant sur le contend 
publicitaire ne serait reputee empieter sur la com- 
d petence federale exclusive en matiere de contenu 
radiodiffuse que dans la mesure ou elle serait 
applicable a une entreprise de radiodiffusion, 
e’est-a-dire au controle sur le contenu exerce par 

une telle entreprise plutot que par un annonceur. 
e 

En l’espece, l’intimee pretend que les disposi¬ 
tions contestees de la Loi sur la protection du 
consommateur, compte tenu des reserves que peu- 
vent y apporter les reglements et de leur effet 
f pratique, ont un but ou un objet different de celui 
du reglement vise dans l’arret Kellogg. L’intimee 
pretend que, lorsque les dispositions contestees 
sont examinees en correlation avec les reglements 
et la preuve, il est clair qu’elles visent principale- 
ment et essentiellement la television comme sup¬ 
port de publicite destinee aux enfants, une matiere 
de competence federale exclusive. A l’appui de 
cette pretention, l’intimee insiste sur l’importance 
h relative de l’interdiction de la publicite televisee 
destinee aux personnes de moins de treize ans telle 
qu’elle ressort de la preuve et de l’etendue des 
exemptions que le reglement prevoit pour les 
autres types de publicite destinee aux enfants. 

' L’intimee pretend que le juge de premiere instance 
a commis une erreur lorsqu’il a pris connaissance 
d’office de l’existence et de l’importance relative 
des autres types de publicite destinee aux enfants. 

. II est clair que la preuve presentee par l’intimee en 
premiere instance et que les documents relatifs a 
{’article premier et a l’art. 9.1 presentes par le 
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Attorney General of Quebec show that television 
advertising is by any measure the most important 
form of children’s advertising. It is indisputably, 
however, not the only form as the exemptions 
indicate. Moreover, the genuine concern with the 
other forms of children’s advertising is indicated 
by the extent to which the exempted forms are 
made subject to the content requirements of s. 91 
of the regulations. The Attorney General of 
Quebec submitted that television advertising, 
because of its massive penetration and ease of 
access for children, did not lend itself to as precise 
regulation as other forms of communication and 
must therefore be the subject of a particular 
regime. The respondent argued that this was an 
admission that the prohibition in s. 248 of the Act 
was primarily directed at television advertising. 
We take it to have been in justification of a 
prohibition in the case of television advertising 
rather than a concession that the challenged provi¬ 
sions as modified by the regulations are aimed 
primarily at such advertising. The Attorney Gen¬ 
eral of Quebec noted that there are other forms of 
children’s advertising subject to the prohibition. 
On the whole, despite the fact that the relative 
impact on television advertising is much greater 
than it was in Kellogg's, we are of the opinion that 
ss. 248 and 249 of the Act, as modified by or 
completed by the regulations, can also be said to 
be legislation of general application enacted in 
relation to consumer protection, as in Kelloggs, 
rather than a colourable attempt, under the guise 
of a law of general application, to legislate in 
relation to television advertising. In other words, 
the dominant aspect of the law for purposes of 
characterization is the regulation of all forms of 
advertising directed at persons under thirteen 
years of age rather than the prohibition of televi¬ 
sion advertising which cannot be said to be the 
exclusive or even primary aim of the legislation. In 
effect, we agree with Hugessen A.C.J. on the 
general significance, for the purposes of character¬ 
ization of the legislation, of the fact that other 
forms of advertising directed to persons under 
thirteen years, whatever be their relative impor¬ 
tance, are not exempted from the prohibition. The 
existence of such other forms of children’s adver¬ 
tising was not seriously challenged but rather their 


procureur general du Quebec revelent que la publi¬ 
cite televisee constitue de loin la forme la plus 
importante de publicite destinee aux enfants. II est 
cependant indeniable que ce n’est pas la seule, 
a comme l’indiquent d’ailleurs les exemptions. De 
plus, la preoccupation reelle que suscitent les 
autres formes de publicite destinee aux enfants 
ressort clairement de l’etendue de 1’assujettisse- 
ment de celles qui sont exemptees aux exigences^ 
b imposees quant a leur contenu par l’art. 91 duo 
reglement. Le procureur general du Quebec sou-^2- 
tient que la publicite televisee, en raison de son££ 
impact massif et de sa facilite d’acces pour les= 
e enfants, ne se prete pas a une reglementation aussi c 
precise que d’autres moyens de communication eto 
doit done etre soumise a un regime particular, g 
L’intimee pretend qu’il admet done que l’interdic-^? 
tion de l’art. 248 de la Loi vise principalement la 
d publicite televisee. Nous estimons qu’il s’agit de 
l’explication de l’interdiction quant a la publicite 
televisee et non d’une admission que les disposi¬ 
tions contestees, telles que modifiees par le regle¬ 
ment, visent principalement cette publicite. Le 
e procureur general du Quebec fait observer que 
d’autres formes de publicite destinee aux enfants 
sont soumises a l’interdiction. Dans l’ensemble, 
bien que comparativement les repercussions des 
j. dispositions contestees en 1’espece sur la publicite 
televisee soient beaucoup plus importantes que 
celles dont traitait l’affaire Kellogg, nous sommes 
d’avis que les art. 248 et 249 de la Loi, modifies ou 
completes par le reglement, peuvent egalement 
g etre qualifies de dispositions legislatives duplica¬ 
tion generale relatives a la protection du consom- 
mateur, comme dans l’affaire Kellogg, plutot que 
de tentative deguisee, sous l’apparence d’une loi 
d’application generale, d’edicter des dispositions 
h relatives a la publicite televisee. En d’autres 
termes, l’aspect dominant de la loi aux fins de sa 
qualification est la reglementation de toutes les 
formes de publicite destinee aux enfants de moins 
. de treize ans plutot que l’interdiction de la publi¬ 
cite televisee dont on ne peut pas dire qu’elle soit le 
but exclusif ou meme principal de la loi. En fait, 
nous partageons l’opinion du juge Hugessen qu’il 
est significatif, aux fins de la qualification de la 
j loi, que d’autres formes de publicite destinee aux 
enfants de moins de treize ans, sans egard a leur 
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significance from the constitutional point of view 
in attempting to ascertain the dominant aspect of 
the legislation. The existence of such other forms 
of children’s advertising did not rest entirely on the 
judicial notice taken by the trial judge, who said a 
that even if there was not evidence of such other 
forms he would be prepared to take judicial notice 
of them. The relative importance of television ad¬ 
vertising and the other forms of children’s adver¬ 
tising subject to exemption and prohibition is not b 
in our opinion a sufficient basis for a finding of 
colourability. There is no suggestion that the legis¬ 
lative or regulatory concern with these other forms 
of children’s advertising is a mere pretense or c 
faeade for a primary, if not exclusive, purpose of 
regulating television advertising. It is not the rela¬ 
tive importance of these other forms of advertising 
but the bona fide nature of the legislative concern 
with them that is in issue on the question of d 
colourability. 


B. The Effect of ss. 248 and 249 on Broadcasting 
Undertakings 1 

The interveners Pathonic, as we understood 
their argument, did not contend, as did the 
respondent, that the challenged provisions of the g 
Consumer Protection Act were distinguishable on 
their face in respect of the characterization of their 
purpose or object from the provision of the regula¬ 
tions that was considered in Kellogg’s. They con¬ 
tended that the challenged provisions were ren- h 
dered ultra vires or inoperative because of their 
effect on a television broadcast undertaking. They 
submitted that the prohibition of television adver¬ 
tising affected a vital part of the operation of such 
an undertaking and impaired the undertaking. The ' 
interveners suggested that what distinguished Kel¬ 
logg’s from the case at bar was the presence of a 
television undertaking in the proceedings. The 
presence of the interveners in the proceedings does . 
not, of course, make the challenged provisions ones 
that are being applied to a television undertaking. 


importance relative, ne soient pas exemptees de 
l’interdiction. L’existence d’autres formes de publi¬ 
cite destinee aux enfants n’a pas ete contestee 
serieusement, c’est leur importance, d’un point de 
vue constitutionnel, pour tenter de determiner l’as- 
pect dominant de la loi qui a ete conteste. L’exis¬ 
tence de ces autres formes de publicite destinee 
aux enfants ne decoule pas entierement du fait que 
le juge de premiere instance en a pris connaissance 
d’office puisqu’il a dit que, meme s’il n’y avait pas 
de preuve de l’existence de ces autres forme^bil 
serait pret a en prendre egalement connaissance 
d’office. A notre avis, l’importance relative de la 
publicite televisee et des autres formes de publiqjte 
destinee aux enfants visees par les exemptions^; 
l’interdiction ne constitue pas un fondement suffi- 
sant pour conclure a l’existence d’une legislation 
deguisee. Rien n’indique que l’interet legislatif ou 
reglementaire a l’egard de ces autres formes de 
publicite destinee aux enfants n’est qu’un simple 
pretexte ou une facade et que le but principal sinon 
exclusif en est de reglementer la publicite televisee. 
Ce n’est pas 1’importance relative de ces autres 
formes de publicite mais le caractere authentique 
de l’interet legislatif qui est en cause quand il 
s’agit de savoir s’il y a legislation deguisee. 

B. L'effet des art. 248 et 249 sur les entreprises 
de telediffusion 

Si nous comprenons bien leur argumentation, les 
intervenants Pathonic, contrairement aux intimes, 
ne pretendent pas que, pour ce qui est de la 
qualification de leur but ou objet, les dispositions 
contestees de la Loi sur la protection du consom- 
mateur pouvaient, a la simple lecture, etre distin- 
guees, de la disposition reglementaire examinee 
dans l’arret Kellogg. Ils pretendent que les disposi¬ 
tions contestees sont ultra vires ou inoperantes a 
cause de leur effet sur une entreprise de telediffu¬ 
sion. Ils soutiennent que l’interdiction de la publi¬ 
cite televisee porte atteinte a une partie vitale de 
l’exploitation d’une telle entreprise et constitue une 
entrave. Les intervenants ont laisse entendre que 
ce qui distinguait l’affaire Kellogg de la presente 
espece etait la presence d’une entreprise de teledif¬ 
fusion dans les procedures. La presence des inter¬ 
venants dans les procedures ne fait evidemment 
pas des dispositions contestees des dispositions 
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What the interveners really suggest is that had a 
television broadcast undertaking been represented 
in Kellogg’s to establish the effect of a regulation 
of television advertising on such an undertaking 
the Court might have come to a different 
conclusion. 

Recently, in Bell Canada v. Quebec (Commis¬ 
sion de la sante et de la securite du travail), 
[1988] 1 S.C.R. 749 (Bell Canada 1988), Beetz J., 
writing for the Court, reviewed the principles of 
constitutional interpretation applicable to the 
regulation of federal undertakings. He distin¬ 
guished between situations in which (1) a provin¬ 
cial law would, if applied to a federal undertaking, 
affect a vital part of its operations and (2) the 
effect of the provincial law on a federal undertak¬ 
ing, whether applied to it directly or not, would 
impair its operations (at pp. 859-60): 

The impairment test is not necessary in cases in 
which, without going so far as to impair the federal 
undertaking, the application of the provincial law affects 
a vital part of the undertaking .... 

In order for the inapplicability of provincial legisla¬ 
tion rule to be given effect, it is sufficient that the 
provincial statute which purports to apply to the federal 
undertaking affects a vital or essential part of that 
undertaking, without necessarily going as far as impair¬ 
ing or paralysing it. 

The federal government has exclusive jurisdiction 
as regards “essential and vital elements” of a 
federal undertaking, including the management of 
such an undertaking, because those matters form 
the “basic, minimum and unassailable content” of 
the head of power created by operation of s. 
91(29) and the exceptions in s. 92(10) of the 
Constitution Act, 1867. No provincial law touch¬ 
ing on those matters can apply to a federal under¬ 
taking. However, where provincial legislation does 
not purport to apply to a federal undertaking, its 
incidental effect, even upon a vital part of the 
operation of the undertaking, will not normally 
render the provincial legislation ultra vires. 

The case of Attorney-General for Manitoba v. 
Attorney-General for Canada , [1929] A.C. 260 


applicables a une entreprise de telediffusion. Les 
intervenants veulent dire en realite que si une 
entreprise de telediffusion avait ete representee 
dans l’affaire Kellogg pour etablir l’effet d’un 
a reglement portant sur la publicite televisee sur une 
telle entreprise, la Cour serait peut-etre parvenue a 
une conclusion differente. 

Recemment, dans l’arret Bell Canada c. Quebec 
b (Commission de la sante et de la securite du 
travail), [1988] 1 R.C.S. 749 ( Bell Canada 1988$ 
le juge Beetz, au nom de la Cour, a revu l?s 
principes d’interpretation constitutionnelle applied 
bles a la reglementation des entreprises federate^ 
c II a fait une distinction entre les situations dans 
lesquelles (1) une loi provinciale porterait atteinff, 
a un element essentiel de l’exploitation d’ui® 
entreprise federale si elle etait appliquee a l’entr^ 7 
d prise et (2) l’effet de la loi provinciale, appliquee 
directement ou non a une entreprise federale, 
entraverait son exploitation (aux pp. 859 et 860): 

... le test de l’entrave [est] insuffisant pour les cas ou, 
sans aller jusqu’a Fentrave, Fapplication d’une loi pro- 
e vinciale a une entreprise federale touche ou affecte un 
element essentiel de cette entreprise ... 

Pour que joue la regie de l’inapplicabilite, il suffit que 
la sujetion de l’entreprise a la loi provinciale ait pour 
effet d’affecter un element vital ou essentiel de I’entre- 
f prise sans necessairement aller jusqu’a effectivement 
entraver ou paralyser cette derniere. 

Le gouvernement federal a competence exclusive 
g en ce qui concerne les «elements vitaux ou essen- 
tiels» d’une entreprise federale, y compris sa ges- 
tion, parce que ces aspects forment le «contenu de 
base minimum et inattaquable» du pouvoir etabli 
par Fapplication du par. 91(29) et les exceptions 
A du par. 92(10) de la Loi constitutionnelle de 1867. 
Aucune loi provinciale qui touche ces aspects ne 
peut s’appliquer a une entreprise federale. Toute- 
fois, lorsque la loi provinciale n’a pas pour objet de 
t s’appliquer a une entreprise federale, son effet 
accessoire, meme a l’egard d’un element essentiel 
de Fexploitation de Fentreprise, n’aura normale- 
ment pas pour effet de rendre la loi provinciale 
ultra vires. 

1 L’arret Attorney-General for Manitoba v. 
Attorney-General for Canada, [1929] A.C. 260 
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(P.C.), upon which Pathonic relied a great deal in 
its submissions, provides a counter-example to this 
last statement and illustrates the doctrine of 
impairment. The legislation there in issue, the 
Manitoba Municipal and Public Utility Board 
Act, S.M. 1926, c. 33, s. 162, provided that: “No 
person, firm, or corporation shall sell, or offer or 
agree to sell, or directly or indirectly attempt to 
sell, in Manitoba, any shares, stocks, bonds or 
other securities of or issued by any company unless 
the company has first been approved by the Board 
as one the securities of which are permitted to be 
sold in Manitoba and a certificate to that effect 
... [is] issued by the Board.” The Act exempted 
block sales of securities by companies to brokers 
but did regulate the sale of those securities by 
brokers to the public. In this sense, as Pathonic 
submitted, s. 162 did not apply to the companies 
themselves but applied, rather, to brokers. The 
issue before the Privy Council was whether s. 162 
was ultra vires the province in so far as it purport¬ 
ed to apply to the sale of the shares of a federally 
incorporated company. 


In concluding that the province did not have 
jurisdiction to enact s. 162, Viscount Sumner, who 
delivered the judgment of their Lordships, con¬ 
sidered the effect of the provision on federally 
incorporated companies (at pp. 266-67): 

An artificial person, incorporated under the powers of 
the Dominion with certain objects, invested by these 
powers with capacities to trade in pursuit of those 
objects and with the status and capacities of a Dominion 
incorporation, is ... liable in the most ordinary course of 
business to be stillborn from the moment of incorpora¬ 
tion, sterilized in all its functions and activities, thwart¬ 
ed and interfered with in its first and essential 
endeavours to enter on the beneficial and active employ¬ 
ment of its powers, by the necessity of applying to a 
Provincial executive for permission to begin to act and 
to raise its necessary capital, a permission which may be 
subjected to conditions or refused altogether according 
to the view, which in their discretion that executive may 
take of the plans, promises and prospects of a creation of 
the Dominion. 

Despite the fact that s. 162 did not apply to 
federally incorporated companies, it succeeded, in- 


(C.P.), sur lequel Pathonic s’appuie largement, est 
un contre-exemple de cette derniere affirmation et 
sert d’illustration a la theorie de Pentrave. La loi 
manitobaine en cause dans cette affaire, la Muni- 
a cipal and Public Utility Board Act, S.M. 1926, 
chap. 33, art. 162, prevoyait: [traduction] 
«Aucune personne, entreprise ou compagnie ne 
peut vendre, offrir ou convenir de vendre ou tenter, 
directement ou indirectement, de vendre, au Mani^ 
b toba, des actions, des obligations ou d’autres 
valeurs d’une compagnie ou emises par une society 
a moins que celle-ci n’ait d’abord ete agreee par la 
Commission comme societe dont les valeurs mobij 
lieres peuvent etre vendues au Manitoba en vertu^ 
d’un certificat [. . .] emis a cet effet par la ConiQ 
mission.# La vente en bloc de valeurs mobilieresn 
par les compagnies aux courtiers etait exemptee do 
Papplication de la loi mais la vente de ces valeurs 
d par les courtiers au public etait regie par la loi. 
Selon Pathonic, Part. 162, en ce sens, ne s’appli- 
quait pas aux compagnies elles-memes mais plutot 
aux courtiers. Le Conseil prive devait decider si 
Part. 162 etait ultra vires de la province dans la 
e mesure ou il visait a s’appliquer a la vente des 
actions d’une compagnie constitute sous le regime 
federal. 

En decidant que la province n’avait pas le pou- 
/ voir d’adopter Part. 162, le vicomte Sumner, qui a 
rendu le jugement de leurs Seigneuries, a examine 
l’effet de la disposition sur les compagnies consti¬ 
tutes sous le rtgime ftdtrai (aux pp. 266 et 267): 
[traduction] Une personne morale, constitute en 
8 vertu des pouvoirs du Dominion en vue de certains 
objets, investie, par ces pouvoirs, de la capacite de faire 
des affaires pour parvenir a ces objets, du statut et des 
privileges de la constitution en personne morale par le 
Dominion, est [...] susceptible, dans le cours ordinaire 
* de ses affaires, d’etre immobilisee des le moment de sa 
constitution, d’etre paralysee dans ses fonctions et ses 
activites, freinee et entravee dans son activite premiere 
et essentielle qui consiste a utiliser ses pouvoirs de fagon 
active et lucrative, par Pobligation d’obtenir de Pexecutif 
i de la province la permission de commencer a agir et 
d’amasser le capital necessaire, permission qui peut etre 
assortie de conditions ou refusee tout simplement selon 
Popinion que se fait Pexecutif, dans l’exercice de son 
pouvoir discretionnaire, des plans, de l’avenir et des 
j projets d’une entite creee par le Dominion. 

Bien que Part. 162 ne s’appliquat pas aux compa¬ 
gnies constitutes sous le regime federal, il avait 
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directly, in impairing their operation. That conse¬ 
quence was sufficient to render the provision ultra 
vires the province of Manitoba. 

Although the impairment doctrine was devel- a 
oped in cases concerning the federal power to 
incorporate companies, Beetz J., in Bell Canada 
1988, identified the relevance of this doctrine to 
the regulation of federal undertakings (at p. 862): 

b 

[T]he transposition of the concept of impairment from 
the field of federally incorporated companies to that of 
federal undertakings may be valid in cases in which the 
application of provincial legislation to federal undertak¬ 
ings in fact impairs the latter, paralyses them or c 
destroys them. 

As the Attorney-General for Manitoba case 
makes clear, the concept of impairment extends 
not only to the direct application of provincial 
legislation but also to the indirect effect of that 
legislation, Thus, where provincial legislation 
applied to a federal undertaking affects a vital part 
of that undertaking or, though not applied directly 
to a federal undertaking, has the effect of impair- e 
ing its operation, the legislation in question is ultra 
vires. 

There is no doubt that television advertising is a 
vital part of the operation of a television broadcast * 
undertaking. The advertising services of these 
undertakings therefore fall within exclusive federal 
legislative jurisdiction. It is well established that 
such jurisdiction extends to the content of broad- 
casting: Re C.F.R.B. and Attorney-General for 
Canada, [1973] 3 O.R. 819 (C.A.); Capital Cities 
Communications Inc. v. Canadian Radio-Televi¬ 
sion Commission, [1978] 2 S.C.R. 141, and adver¬ 
tising forms a part of such content. However, ss. A 
248 and 249 of the Consumer Protection Act do 
not purport to apply to television broadcast under¬ 
takings. Read together with s. 252, it is clear that 
ss. 248 and 249 apply to the acts of an advertiser, 
not to the acts of a broadcaster. Nor did Pathonic ' 
contend that ss. 248 and 249 applied to television 
broadcasters. Indeed, it went so far as to submit 
that the province of Quebec was unable to regulate 
the advertising practices of television broadcasters . 
because signals coming from outside the province 
and received directly by the public or re-distribut- 


indirectement pour effet d’entraver leur exploita¬ 
tion. Cela suffisait a rendre cette disposition ultra 
vires de la province du Manitoba. 

Meme si la theorie de 1’entrave a pris naissance 
dans des affaires relatives au pouvoir federal de 
constitution des compagnies, le juge Beetz, dans 
1’arret Bell Canada 1988, a fait ressortir la perti¬ 
nence de cette theorie a 1’egard de la reglementa- 
tion des entreprises federales (a la p. 862): 

[L]a transposition de la notion d’entrave du domaine dg© 
compagnies a charte federate a celui des entreprises 
federales peut etre utile dans les cas ou 1’application de£ 
lois provinciales aux entreprises federales entrave effecr 
tivement ces dernieres, ou les paralyse, ou les detruit. 

cr> 

oo 

Selon 1’arret Attorney-General for Manitoba, 9? 
est clair que la notion d’entrave s’etend non seule- 
ment a 1’application directe de la loi provinciale 
mais egalement a l’effet indirect de cette loi. Ainsi, 
lorsque l’application de la loi provinciale touche un 
element essentiel d’une entreprise federate ou, 
meme si elle ne s’applique pas directement a cette 
entreprise, a pour effet d’entraver son exploitation, 
la loi en question est ultra vires. 

Nul doute que la publicite televisee est un ele¬ 
ment essentiel d’une entreprise de telediffusion. 
Les services de publicite de ces entreprises relevent 
done de la competence exclusive du pouvoir fede¬ 
ral. II est bien etabli que cette competence s’etend 
au contenu de ce qui est diffuse: Re C.F.R.B. and 
Attorney-General for Canada, [1973] 3 O.R. 819 
(C.A.); Capital Cities Communications Inc. c. 
Conseil de la Radio-Television canadienne, 
[1978] 2 R.C.S. 141, et que la publicite represente 
une partie de ce contenu. Cependant les art. 248 et 
249 de la Loi sur la protection du consommateur 
n’etaient pas destinees a s’appliquer aux entrepri¬ 
ses de telediffusion. II est clair que ces articles, lus 
en correlation avec l’art. 252, s’appliquent aux 
actes d’un annonceur et non a ceux d’un radiodif- 
fuseur. Pathonic ne pretend pas non plus que les 
art. 248 et 249 s’appliquent aux telediffuseurs. En 
fait, Pathonic est allee jusqu’a soutenir que la 
province de Quebec ne pouvait reglementer les 
pratiques publicitaires des telediffuseurs parce que 
les signaux provenant de l’exterieur de la province 
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ed by a cable company could not be subject to the 
standards of the Consumer Protection Act. While 
this submission demonstrates that the Quebec gov¬ 
ernment can only achieve partial success in con¬ 
trolling commercial advertising aimed at children, 
it also demonstrates that a province can aim to 
regulate provincial advertisers without applying its 
regulations to television broadcasters situate in the 
province. Therefore, the provisions in question do 
not trench on exclusive federal jurisdiction by 
purporting to apply to a federal undertaking and, 
in so doing, affecting a vital part of its operation. 


Do the provisions nevertheless have the effect of 
impairing the operation of a federal undertaking? 
The interveners adduced evidence showing the 
importance of advertising revenues in the opera¬ 
tion of a television broadcast undertaking and that 
the prohibition of commercial advertising directed 
to persons under thirteen years of age affected the 
capacity to provide children’s programs. This is 
not a sufficient basis on which to conclude that the 
effect of the provisions was to impair the operation 
of the undertaking, in the sense that the undertak¬ 
ing was “sterilized in all its functions and activi¬ 
ties”. The most that can be said, as in Kellogg's 
(at p. 225), is that the provisions “may, incidental¬ 
ly, affect the revenue of one or more television 
stations”. Nor can it be said that the provisions 
have the potential to impair the operation of a 
broadcast undertaking. Interpreted strictly, as 
under the Application Guide for Sections 248 and 
249 (Advertising Intended for Children Under 13 
Years of Age) produced by the Office de la protec¬ 
tion du consommateur (October 8, 1980), products 
and services aimed exclusively at children “may 
not, for all practical purposes, be advertised during 
children’s programs (unless the message is present¬ 
ed so that it cannot, in any way, arouse a child’s 
interest).” Even if it were true, as Pathonic sub¬ 
mitted, that applied this way, the provisions pre¬ 
vent the production of programs aimed at children 
since they remove potential funding for those pro¬ 
grams—a contention which was denied by the 
Attorney General of Quebec, who insisted that 
advertisers were always free to aim their message 


et captes directement par le public ou retransmis 
par une societe de cablodistribution ne pouvaient 
etre assujettis aux normes de la Loi sur la protec¬ 
tion du consommateur. Bien que cet argument 
a demontre que le gouvernement du Quebec ne peut 
que partiellement reussir a controler la publicite 
televisee destinee aux enfants, il demontre aussi 
qu’une province peut vouloir regir les annonceurs 
provinciaux sans appliquer ses reglements aux tele- 
b diffuseurs situes dans la province. Par consequent, 
les dispositions en question ne portent pas atteirifb 
a la competence exclusive du federal en visantjjgi 
s’appliquer a une entreprise federale et, ce faisant, 
„ en touchant un element essentiel de son exploita- 
tion. o 

03 

Quoi qu’il en soit, les dispositions ont-elles pour 
effet d’entraver l’exploitation d’une entreprise 
d federale? Les intervenants ont presente des ele¬ 
ments de preuve pour montrer l’importance des 
revenus de publicite dans l’exploitation d’une 
entreprise de telediffusion et pour etablir que (’in¬ 
terdiction de la publicite commerciale destinee aux 
e personnes de moins de treize ans porte atteinte a la 
capacite de presenter des emissions pour enfants. 
Ce n’est pas suffisant pour conclure que l’effet des 
dispositions est d’entraver l’exploitation de l’entre- 
prise dans le sens que l’entreprise est «paralysee 
■' dans ses fonctions et ses activites#. Tout au plus 
peut-on affirmer, comme dans 1’arret Kellogg (a la 
p. 225), que les dispositions «[peuvent], incidem- 
ment, porter atteinte au revenu d’une ou plusieurs 
g stations de television#. On ne peut non plus affir¬ 
mer que les dispositions constituent une entrave 
potentielle a l’exploitation d’une entreprise de 
radiodiffusion. Interprets strictement, comme 
dans le Guide d’application des articles 248 et 249 
h (Publicite au moins de 13 ans) publie par 1’Office 
de la protection du consommateur (le 29 septem- 
bre 1980), les produits et services exclusivement 
destines aux enfants «ne peuvent, a toutes fins 
pratiques, etre annonces dans les emissions pour 
' enfants (a moins que la presentation du message 
ne soit telle qu’elle ne puisse, en aucune faqon, 
susciter l’interet de l’enfant»). Meme s’il etait vrai, 
comme le soutient Pathonic, que les dispositions 
j appliquees de cette faqon empechent la production 
d’emissions destinees aux enfants parce qu’elles 
suppriment leur financement eventuel—pretention 
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at adults rather than children, and which must also 
be considered in light of the explicit acceptance in 
the Application Guide for Sections 248 and 249 
(at p. 9) of educational advertising aimed at chil¬ 
dren produced by private companies—this would « 
only demonstrate that the legislation constrains 
business decisions both for those who produce 
advertisements and for those who carry them. It 
should also be noted that Pathonic is subject to a 
parallel, though somewhat less stringent, require- * 
ment under the terms of the Broadcast Code for 
Advertising to Children, which Code is incorpo¬ 
rated by reference as a condition of Pathonic’s 
licence to carry on a broadcasting transmitting c 
undertaking granted by the CRTC (at p. 3): 


Pre-schoolers 

Children of pre-school age often are unable, to distin¬ 
guish between program content and actual promotions. 
Therefore, any commercials scheduled for viewing 
during the school-day morning hours must be directed to 
the family, parent, or an adult, rather than to children. 

Pathonic did not claim that such a limit on the 
conduct of its business had or could have the effect ^ 
of disrupting its operations. Nor do we find that ss. 
248 and 249 have or could have that effect. 

C. The Compatibility of ss. 248 and 249 with s 
Federal Regulation 

Irwin Toy submitted that even if the effect of ss. 
248 and 249 was not to impair the operation of a 
federal undertaking, these provisions conflicted * 
with the declaration found in s. 3(c) of the Broad¬ 
casting Act, R.S.C. 1970, c. B-ll (now R.S.C., 
1985, c. B-9), which reads: 

Broadcasting Policy for Canada / 

3. It is hereby declared that 

(c) all persons licensed to carry on broadcasting 
undertakings have a responsibility for programs they j 
broadcast but the right to freedom of expression and 
the right of persons to receive programs, subject only 


que le procureur general du Quebec nie, en insis- 
tant sur le fait que les annonceurs ont toujours la 
possibility d’adresser leur message aux adultes 
plutot qu’aux enfants et qu’il faut egalement envi- 
sager dans le contexte de la reconnaissance expli- 
cite contenue dans le Guide d'application des arti¬ 
cles 248 et 249 (a la p, 9) de la publicite educative 
destinee aux enfants et produite par des societes 

privees—cela demontre simplement que la loj_. 

impose des restrictions aux decisions d’affaires que 
doivent prendre ceux qui congoivent la publicity 
aussi bien que ceux qui la diffusent. 11 convient 
egalement de souligner que Pathonic est assujetti a= 
une exigence parallele, quoique moins severe, auXE: 
termes du Code de la publicite radiotelevisee des-Q 
tinee aux enfants; ce Code fait partie, par renvoi, 
des conditions de la licence que lui a delivree le^> 
CRTC et qui l’autorise a exploiter une entreprise 
de radiodiffusion (a la p. 3): 

Enfants d’age prescolaire 

Les enfants d’age prescolaire sont souvent incapables de 
distinguer entre le contenu d’une emission et la promo¬ 
tion commerciale, Voila pourquoi tout message publici- 
taire diffuse le matin pendant les heures de classe doit 
s’adresser a la famille entiere, parents ou autres adultes, 
plutot qu'aux enfants. 

Pathonic n’a pas pretendu que cette restriction a la 
conduite de ses affaires avait ou pouvait avoir un 
effet perturbateur sur l’exploitation de son entre¬ 
prise. Nous ne pouvons conclure non plus que les 
art. 248 et 249 ont ou pourraient avoir cet effet. 

C. La compatibility des art. 248 et 249 avec la 
reglementation federate 

Irwin Toy soutient que, meme si les art. 248 et 
249 n’ont pas pour effet d’entraver l’exploitation 
d’une entreprise federate, ces dispositions entrent 
en conflit avec la declaration contenue a l’al. 3c) 
de la Loi sur la radiodiffusion, S.R.C. 1970, chap. 
B-ll (maintenant L.R.C. (1985), chap. B-9): 

Politique de la radiodiffusion pour le Canada 
3. II est, par les presentes, declare 

c) que toutes les personnes autorisees a faire exploiter 
des entreprises de radiodiffusion sont responsables des 
emissions qu’elles diffusent, mais que le droit a la 
liberte d’expression et le droit des personnes de capter 
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to generally applicable statutes and regulations, is 
unquestioned; 

The respondent argued that the only federal regu¬ 
lation restricting public access to television pro¬ 
gramming were the Television Broadcasting 
Regulations , C.R.C. 1978, c. 381. Because these 
regulations do not restrict advertising aimed at 
children, and because s. 3 of the Broadcasting Act 
enshrines the right to freedom of expression sub¬ 
ject only to generally applicable statutes or regula¬ 
tions, Irwin Toy submitted that the scheme of the 
Broadcasting Act provided legislative protection 
for their advertising activities. Under the doctrine 
of paramountcy, ss. 248 and 249, to the extent 
they purported to apply to television advertising, 
were therefore of no force or effect. 


This argument cannot succeed. It is based, in 
part, on a misunderstanding of the Interpretation 
Act, R.S.C. 1970, c. 1-23 (now R.S.C., 1985, c. 
1-21). The respondent concluded from ss. 2 and 3 
of the Interpretation Act that the word “lot” in the 
French text of s. 3 of the Broadcasting Act refers 
only to federal laws of general application. There¬ 
fore, no provincial law of general application could 
restrict advertising. In fact, s. 2 of the Interpreta¬ 
tion Act sets out the definition of various terms, 
including “loi" and the corresponding English 
term, “Act”, as those terms are to be interpreted 
“in this Act”, not as those terms are to be inter¬ 
preted in every federal Act. Section 2 simply 
makes clear that the kind of Act or “ loi ” to which 
the Interpretation Act applies is a federal Act, not 
a provincial Act. That does not imply that when¬ 
ever the word “loi” appears in a federal statute, it 
can only refer to a federal Act. Furthermore, the 
English text of s. 3 of the Broadcasting Act refers 
to “statutes”, not “Acts”. Thus, the definition of 
“Act” or “foT in s. 2 of the Interpretation Act is 
simply not relevant. Even assuming that it could 
have that effect, the general declaration found in s. 
3(c) of the Broadcasting Act does not purport to 
prevent provincial laws of general application from 
having an incidental effect on broadcasting 
undertakings. 


les emissions, sous la seule reserve des lois et regle- 
ments generalement applicables, est inconteste; 

L’intimee soutient que le seul reglement federal 
a qui restreint l’acces du public a la programmation 
televisee est le Reglement sur la telediffusion, 
C.R.C. 1978, chap. 381. Parce que ce reglement 
n’apporte pas de restrictions a la publicite destinee 
aux enfants et parce que Fart. 3 de la Loi sur lp^ 
b radiodiffusion reconnait le droit a la liberte de¬ 
pression, sous la seule reserve des lois et des regleo 
ments duplication generale, Irwin Toy soutient 
que le regime de la Loi sur la radiodiffusion 
donne une protection legislative a ses activitesr 
publicitaires. En vertu de la theorie de la prepoq^ 
derance, les art. 248 et 249, dans la mesure ou ils 
visent a s’appliquer a la publicite televisee, sonl 
done inoperants. 
d 

Cet argument ne peut etre accueilli. II est en 
partie fonde sur une comprehension erronee de la 
Loi d'interpretation, S.R.C. 1970, chap. 1-23 
(maintenant L.R.C. (1985), chap. 1-21). Se fon- 
e dant sur les art. 2 et 3 de la Loi d‘interpretation, 
Fintimee conclut que le mot «loi» dans le texte 
francais de Fart. 3 de la Loi sur la radiodiffusion 
renvoie uniquement aux lois federates duplica¬ 
tion generale. Par consequent, aucune loi provin- 
f ciale d’application generale ne peut restreindre la 
publicite. En fait, Fart. 2 de la Loi d’interpretation 
definit divers termes, dont celui de «loi» et son 
equivalent anglais «Act», pour leur interpretation 
g «[dans] la presente loi» (in this Act), et non dans 
toutes les lois federales. L’article 2 ne fait que 
preciser que le genre de «loi» ou «Act» vise par la 
Loi d’interpretation est une loi federate et non une 
loi provinciate. Cela ne signifie pas que chaque fois 
h que le terme «loi» figure dans une loi federate, il ne 
peut s’agir que d’une loi federale. En outre, le 
texte anglais de Fart. 3 de la Loi sur la radiodiffu¬ 
sion utilise le terme « statutes » et non <sActs». Par 
consequent, la definition des termes «loi» ou «Act» 

1 a Fart. 2 de la Loi d'interpretation n’est tout 
simplement pas pertinente. A supposer meme 
qu’elle puisse avoir cet effet, la declaration gene¬ 
rate contenue a l’al. 3c) de la Loi sur la radiodif- 
• fusion ne. vise pas a empecher les lois provinciates 
d’application generate d’avoir un effet accessoire 
sur les entreprises de telediffusion. 
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More significantly, perhaps, the interveners, 
Pathonic, drew attention to a condition of its 
licence imposed by the CRTC pursuant to s. 
17(1)(a) of the Broadcasting Act and typical of 
one of the conditions imposed on private television 
broadcasters: 

It is a condition of this licence that the licensee shall 
adhere to the provisions of the Broadcast Code for 
Advertising to Children published by the Canadian 
Association of Broadcasters and to any amendment or 
amendments which may from time-to-time be made 
thereto. 

As we understood their argument, Pathonic con¬ 
tended that such a condition of licence constituted 
regulatory action by the CRTC occupying the 
field as concerns television advertising aimed at 
children. 

To address this argument, one must first outline 
the nature of the Broadcast Code for Advertising 
to Children and the manner in which it functions 
as an instrument of CRTC policy. According to 
Section A of the Code (revised, 1984): 

The Broadcast Code for Advertising to Children has 
been designed to complement the general principles for 
ethical advertising outlined in the Canadian Code of 
Advertising Standards which applies to all advertising. 
Both Codes are supplementary to all federal and provin¬ 
cial laws and regulations governing advertising, includ¬ 
ing those regulations and procedures established by the 
Canadian Radio-Television and Telecommunications 
Commission, the Department of Consumer and Corpo¬ 
rate Affairs and Health and Welfare Canada. 


The Code goes on to establish detailed guidelines 
which are in substance quite similar to the content 
standards established in the Regulation respecting 
the application of the Consumer Protection Act 
(albeit with respect to advertising not carried on 
television) and are in many cases more specific and 
demanding. The Code does, however, contemplate 
that advertisements which meet the requirements 
set out therein can aim at children. Indeed, it 
establishes a procedure for pre-clearance of adver¬ 
tisements by the “Children’s Section of the Adver¬ 
tising Standards Council”. Nevertheless, the Code 
is explicitly designed to supplement provincial and 


II est peut-etre plus important encore de souli- 
gner que l’intervenant Pathonic a attire notre 
attention sur une condition de sa licence que lui a 
imposee le CRTC en application de l’al. 17(l)a) 
a de la Loi sur la radiodiffusion et qui est habituel- 
lement imposee aux stations privees de telediffu¬ 
sion: 

Cette licence est conditionnelle a ce que son titulaire 
s’engage a respecter les dispositions du Code de la 
publicite radio-televisee destinee aux enfants publie par 
l’Association canadienne des radiodiffuseurs et totg 
amendement qui pourra lui etre apporte. 

oo 

□ 

c Si nous avons bien compris son argumentation 

Pathonic pretend qu’une telle condition constitW 

une mesure de reglementation prise par le CRTC 

qui, de ce fait, occupe le champ de la publicise 

televisee destinee aux enfants. 
d 

Pour traiter de cet argument, il faut d’abord 
expliquer la nature du Code de la publicite radio- 
televisee destinee aux enfants et son role comme 
instrument de la politique du CRTC. Selon la 
e section A du Code (revisee, 1984): 

Le Code de la publicite radiotelevisee destinee aux 
enfants a ete contju pour servir de complement aux 
principes generaux d’ethique publicitaire enonces dans le 
Code canadien des normes de la publicite, qui s’applique 
a toutes les formes de publicite. Ces deux codes sont des 
supplements a toutes les lois et a tous les reglements, 
tant federaux que provinciaux, regissant la publicite, y 
compris les reglements et les directives emises par le 
Conseil de la radiodiffusion et des telecommunications 
g canadiennes, le ministere de la Consommation et des 
Corporations ainsi que par Sante et Bien-etre social 
Canada. 

Le Code poursuit en donnant des directives detail- 
h lees qui sont semblables pour l’essentiel aux 
normes en matiere de contenu etablies dans le 
Reglement d’application de la Loi sur la protec¬ 
tion du consommateur (mais pour la publicite 
autre que televisee) et qui, dans plusieurs cas, sont 
' plus precises et exigeantes. Le Code prevoit cepen- 
dant que les messages publicitaires conformes aux 
exigences etablies peuvent s’adresser aux enfants. 
En fait, il prevoit une procedure d’approbation 
. prealable des messages publicitaires par le «Comite 
de la publicite destinee aux enfants du Conseil des 
normes de la publicite#. Quoi qu’il en soit, le Code 
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federal laws and does not purport to constitute the 
sole regulatory mechanism applicable to children’s 
advertising. 


While the Code is published by the Canadian 
Association of Broadcasters and is thus an instru¬ 
ment of self-regulation, it has been subject to 
formal consideration by the CRTC. On August 21, 
1974, the CRTC issued a public announcement b 
entitled “Broadcast Advertising to Children and 
Children’s Programming” commenting on the 
Broadcast Code of Advertising and its relationship 
to CRTC policy (Broadcast Advertising Hand¬ 
book (1978), at p. 11): e 

Concern expressed to the Commission has indicated that 
even though the self-regulatory procedures of the Code 
have proven effective, further assurances were required 
to ensure adherence to the Code by legally enforceable 
procedures. 

The House of Commons Standing Committee on Broad¬ 
casting, Films and Assistance to the Arts, in its report 
on children’s advertising, indicated that regardless of 
how excellent the procedures of self-regulation through 
the Broadcast Code might be, a stronger enforcement 
system would be desirable. 

The Commission, in conformity with its previous under¬ 
taking to ensure the effectiveness of the Code and to 
meet the expressed concerns, hereby gives notice j. 

1. to all holders of licences to carry on broadcasting 

transmitting undertakings in Canada and all appli¬ 
cants for such licences, that adherence to the provi¬ 
sions of the Broadcast Code for Advertising to Chil¬ 
dren will be made a specific condition of each licence; 
and 8 

2. that a representative of the CRTC will formally 
represent the Commission at all deliberations of the 
Children’s Advertising Sections of the Advertising 
Standards Council/Conseil des normes de la publicite A 
which have the responsibility for pre-clearing all 
children’s commercials. 


est expressement con$u dans le but de completer 
les lois federates et provinciales et ne pretend pas 
etre le seul outil de reglementation applicable a la 
publicite destinee aux enfants. 


Bien que le Code soit publie par l’Association 
canadienne des radiodiffuseurs et constitue done 
leur propre outil de reglementation, il a fait l’objet 
d’un examen formel du CRTC. Le 21 aout 1974, 
le CRTC a publie un avis intitule «La publicite 
destinee aux enfants et programmation pour 
enfants*, qui traite du Code de la publicite radiote- 
levisee et de son rapport avec la politique du 
CRTC (Guide de la publicite radiodiffusee 
(1978), ala p. 12): 


Les opinions exprimees ont indique au Conseil que 
malgre l’efficacite des mesures auto-disciplinaires, des 
mesures additionnelles etaient necessaires pour assurer 
le respect du code. 


Dans son rapport sur la publicite destinee aux enfants, le 
Comite permanent de la Chambre des Communes de la 
radiodiffusion, des films et de l’assistance aux arts a 
declare que malgre le merite des methodes auto-discipli¬ 
naires, il conviendrait d’imposer une procedure de mise 
en application plus ferme. 

Le Conseil, s’etant engage a s’assurer de l’efficacite du 
code et a rassurer ceux que la situation inquiete, avise, 
par ces presentes 

1. tous les titulaires de licence d’entreprises de radiodif¬ 
fusion et tous les requerants, que le respect des 
dispositions du Code de la publicite destinee aux 
enfants deviendra une condition specifique de toute 
licence de radiodiffusion; et. 


2. qu’un delegue du C.R.T.C. represented le Conseil a 
toutes les deliberations des departements de la publi¬ 
cite destinee aux enfants du Conseil des normes de la 
publicite qui sont charges d’approuver tous les messa¬ 
ges commerciaux destines aux enfants. 


Thus, by requiring, as a condition of licence, that 
television broadcasters adhere to the Code, and by 
participating in the pre-clearance deliberations 
respecting advertisements aimed at children, the 
CRTC has transformed the Code into more than 
an instrument of industry self-regulation; it has 
become the federal regulatory regime applicable to 
private television broadcasters. 


Ainsi, en exigeant, a titre de condition de la 
licence, que les telediffuseurs se conforment au 
Code, et en participant a la procedure d’approba- 
tion prealable des messages publicitaires destines 
aux enfants, le CRTC a donne au Code un statut 
autre qu’un simple outil de reglementation interne 
de 1’industrie; il est devenu le systeme de reglemen¬ 
tation federal applicable aux stations privees de 
radiodiffusion. 
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The regulatory regime put into place through 
the vehicle of the Code is designed to apply both to 
television broadcasters and to advertisers. How¬ 
ever, as concerns advertisers, the CRTC does not 
claim to exercise any mandatory control. Condi- a 
tions of licence apply only to broadcasters. The 
Code itself refers to the fact (at p. 6) that the 
Association of Canadian Advertisers, Inc. and the 
Canadian Toy Manufacturers Association have 
agreed to abide by the Code. But the Code does b 
not purport to have the force of law with regard to 
them. 

Consequently, can it be said that there is a 
conflict between a federal and provincial regulato- c 
ry regime such that the doctrine of paramountcy 
must be invoked? It bears repeating that the feder¬ 
al conditions of licence on the one hand and pro¬ 
vincial consumer protection legislation on the 
other apply to different actors: television broad¬ 
casters and advertisers. From a functional stand¬ 
point, however, any standard applied to television 
broadcasters will necessarily restrict the content of 
what advertisers produce for television, just as any 
standard applied to advertisers will necessarily 
restrict the content of what broadcasters show on 
television. Thus, if there is a “practical and func¬ 
tional incompatibility” (Bell Canada 1988, supra, 
at p. 867) between the standards applied to televi¬ 
sion advertisers and those applied to television 
broadcasters, the doctrine of paramountcy will 
come into play. If the two sets of standards are 
compatible, however, there is no need to invoke 
paramountcy. In Multiple Access Ltd. v. 
McCutcheon, [1982] 2 S.C.R. 161, Dickson J. (as 
he then was), writing for the majority, made the 
following observation in this regard (at p. 191): 


In principle, there would seem to be no good reasons to 
speak of paramountcy and preclusion except where there 
is actual conflict in operation as where one enactment i 
says “yes” and the other says “no”; “the same citizens 
are being told to do inconsistent things”; compliance 
with one is defiance of the other. 

Had the CRTC adopted the Broadcast Code for j 
Advertising to Children not as “supplementary to 
all federal and provincial laws and regulations 


Le systeme de reglementation mis en place par 
l’intermediaire du Code est congu pour s’appliquer 
tant aux telediffuseurs qu’aux annonceurs. En ce 
qui concerne les annonceurs toutefois, le CRTC ne 
pretend exercer aucun controle obligatoire. Les 
conditions de la licence ne s’appliquent qu’aux 
telediffuseurs. Le Code fait lui-meme etat du fait 
(a la p. 7) que l’Association canadienne des annon¬ 
ceurs Inc. et l’Association des manufacturiers 
canadiens de jouets ont accepte de se conformer au 
Code. Le Code ne pretend cependant pas avoir 
force de loi a leur egard. 

Par consequent, peut-on affirmer qu’il y a un 
conflit tel entre un systeme de reglementation 
federal et provincial qu’il faille invoquer la theorie 
de la preponderance? II faut repeter que les condi¬ 
tions applicables aux licences du federal, d’une 
part, et la loi provinciale sur la protection du 
consommateur, d’autre part, s’appliquent a des 
acteurs differents: les telediffuseurs et les annon¬ 
ceurs. D’un point de vue fonctionnel, cependant, 
tout critere applicable aux telediffuseurs aura 
automatiquement pour effet de restreindre le con- 
tenu de ce que les annonceurs produisent pour la 
television, au meme titre que tout critere applica¬ 
ble aux annonceurs aura necessairement pour effet 
de restreindre le contenu de ce que les telediffu- 
/ seurs presentent a la television. Par consequent, s’il 
y a «incompatibilite pratique et operationnelle* 
{Bell Canada 1988, precite, a la p. 867) entre les 
criteres qui sont appliques aux annonceurs a la 
television et les criteres appliques aux telediffu- 
8 seurs, la theorie de la preponderance interviendra. 
Si toutefois les deux series de criteres sont compa¬ 
tibles, il est inutile d’invoquer la preponderance. 
Dans l’arret Multiple Access Ltd. c. McCutcheon, 
h [1982] 2 R.C.S. 161, le juge Dickson (maintenant 
Juge en chef), s’exprimant au nom de la majorite, 
a fait la remarque suivante a ce sujet (a la p. 191): 
En principe, il ne semble y avoir aucune raison valable 
de parler de preponderance et d’exclusion sauf lorsqu’il 
y a un conflit veritable, comme lorsqu’une loi dil «oui» et 
que l’autre dit «non»; «on demande aux memes citoyens 
d’accomplir des actes incompatibles*; l’observance de 
Tune entraine 1’inobservance de l’autre. 

Si le CRTC avait adopte le Code de la publicite 
destinee aux enfants non pas comme ((Supple¬ 
ment [. ..] a toutes les lois et a tous les reglements, 
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governing advertising”, but rather as the sole and 
minimum standard to be applied, the question of 
conflict and functional incompatibility might have 
been a real one. But the federal and provincial 
schemes have been designed to exist side by side. 
Pre-clearance by the Children’s Section of the 
Advertising Standards Council supplements a par¬ 
allel evaluation system overseen by the Comite sur 
l’application des articles 248 et 249 de la Loi sur la 
protection du consommateur (see the Application 
Guide for Sections 248 and 249, op. cit., at p. 1). 
Neither television broadcasters nor advertisers are 
put into a position of defying one set of standards 
by complying with the other. If each group com¬ 
plies with the standards applicable to it, no conflict 
between the standards ever arises. It is only if 
advertisers seek to comply only with the lower 
threshold applicable to television broadcasters that 
a conflict arises. Absent an attempt by the federal 
government to make that lower standard the sole 
governing standard, there is no occasion to invoke 
the doctrine of paramountcy. 


D, Sections 248 and 249 and the Criminal Law 
Power 


Irwin Toy’s final submission concerning the divi¬ 
sion of powers was that the provisions in issue 
encroached on the criminal law power conferred 
on Parliament by s. 91(27) of the Constitution 
Act, 1867. Section 278 of the Consumer Protec¬ 
tion Act provides penalties, including fines and 
possible imprisonment, for those who are “guilty of 
an offence constituting a prohibited practice”. Sec¬ 
tion 215 defines “prohibited practice” as “[a]ny 
practice contemplated in sections 219 to 251”, and 
while the definition applies to Title II on business 
practices, there is no other definition of the term to 
explain its use in s. 278. However, s. 278 does not 
constitute the only sanction that’ can be applied 
against a breach of s. 248. Indeed, as we have 
already mentioned, the Office de la protection du 
consommateur at one stage sought an injunction 
ordering Irwin Toy to cease using commercial 
advertising aimed at children. Section 316 of the 
Act empowers the President of the Office to seek 


tant federaux que provinciaux, regissant la publi¬ 
cite# mais comme la seule norme minimale appli¬ 
cable, la question du conflit et de l’incompatibilite 
operationnelle aurait pu veritablement se poser. 
a Mais les systemes federal et provincial ont ete 
con9us pour coexister. L’approbation prealable par 
le Comite de la publicite destinee aux enfants du 
Conseil des normes de la publicite s’ajoute a un 
systeme parallele devaluation qui releve dpp 
b Comite sur l’application des art. 248 et 249 de is 
Loi sur la protection du consommateur (voir ie 
Guide d’application des articles 248 et 249, op. 
cit., a la p. 1). Ni les telediffuseurs ni les annonl 
c ceurs ne se trouvent dans une situation ou ii^ 
doivent contrevenir a une serie de normes pour ^ 
conformer a l’autre. Si chaque groupe se conform® 
aux normes qui lui sont applicables, il ne pent 
jamais y avoir de conflit entre les normes. Ce n’est 
d que si les annonceurs tentent de se conformer 
seulement a la norme moins exigeante applicable 
aux telediffuseurs qu’il y a conflit. Dans la mesure 
ou le gouvernement federal ne tente pas de faire de 
cette norme moins elevee la seule applicable, il n’y 
e a aucune raison d’invoquer la theorie de la 
preponderance. 

D. Les articles 248 et 249 et le pouvoir en matiere 
de droit criminel 

f 

Le dernier argument d’lrwin Toy concernant le 
partage des pouvoirs consiste a dire que les disposi¬ 
tions contestees empietent sur le pouvoir que le 
g par. 91(27) de la Loi constitutionnelle de 1867 
confere au Parlement en matiere de droit criminel. 
L’article 278 de la Loi sur la protection du con¬ 
sommateur prevoit des peines applicables, y com- 
pris des amendes et des peines d’emprisonnement, 
h a celui «qui est coupable d’une infraction consti- 
tuant une pratique interdite». L’article 215 definit 
la «pratique interdite® comme «une pratique visee 
par les articles 219 a 251» et, bien que la definition 
s’applique au Titre II sur les pratiques de com- 
' merce, il n’existe aucune autre definition du terme 
pour expliquer son emploi a l’art. 278. L’article 
278 ne constitue cependant pas la seule sanction 
applicable a une violation de 1’art. 248. En effet, 
j comme nous l’avons deja mentionne, l’Office de la 
protection du consommateur, a un moment donne, 
a demande une injonction ordonnant a Irwin Toy 
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injunctions against persons engaged in prohibited 
practices. 


Having found that ss. 248 and 249 were enacted 
pursuant to a valid provincial objective and that 
they do not conflict with federal regulation, it 
cannot be said that because there are sanctions 
against a breach of these sections, they are best 
characterized as being, in pith and substance, 
legislation relating to criminal law. Subsection 
92(15) of the Constitution Act, 1867 provides that 
each provincial legislature may make laws 
respecting: 

15. The Imposition of Punishment by Fine, Penalty, or 
Imprisonment for enforcing any Law of the Prov¬ 
ince made in relation to any Matter coming within 
any of the Classes of Subjects enumerated in this 
Section. 

This Court has on numerous occasions upheld 
provincial penal laws enacted in relation to other¬ 
wise valid provincial objectives: Nova Scotia 
Board of Censors v. McNeil , [1978] 2 S.C.R. 662; 
Mann v. The Queen, [1966] S.C.R. 238, and 
Smith v. The Queen, [I960] S.C.R. 776. The 
legislation here in issue is no different. 

V— Whether ss. 248 and 249 Are Protected from 

the Application of the Canadian Charter by a 

Valid and Subsisting Override Provision 

Section 364 of the Consumer Protection Act, 
R.S.Q., c. P-40.1, added to that Act by s. 1 of the 
Act respecting the Constitution Act, 1982, S.Q. 
1982, c. 21, reads as follows: 

This Act shall operate notwithstanding the provisions of 
sections 2 and 7 to 15 of the Constitution Act, 1982 
(Schedule B of the Canada Act, chapter 11 in the 1982 
volume of the Acts of the Parliament of the United 
Kingdom). 

Section 364 ceased to have effect by operation of s. 
33(3) of the Canadian Charter of Rights and 
Freedoms five years after it came into force, and it 
was not re-enacted pursuant to s. 33(4) of the 
Charter. The legislation enacting s. 364 came into 


de cesser de faire usage de publicite commerciale 
destinee aux enfants. L’article 316 de la loi auto¬ 
rise le president de l’Office a demander des injonc- 
tions contre les personnes qui se livrent a des 
a pratiques interdites. 

Ayant conclu que les art. 248 et 249 ont ete 
edictes en conformite avec un objectif provincial 
valide et qu’ils n’entrent pas en conflit avec la 
b reglementation federate, on ne peut affirmer que, 
parce qu’ils prevoient des sanctions en cas de 
violation, ils devraient etre consideres en realite, de 
par leur caractere veritable, comme des disposi¬ 
tions relatives au droit criminel. Le paragraphe 
c 92(15) de la Loi constitutionnelle de 1867 prevoit 
que la legislature de chaque province peut legiferer 
concernant: 

15. L’imposition de sanctions, par voie d’amende, de 
penalite ou d’emprisonnement, en vue de faire exe- 
cuter toute loi de la province sur des matieres 
rentrant dans l’une quelconque des categories de 
sujets enumeres au present article; 

Cette Cour a plusieurs fois declare valides des lois 
e penales provinciales adoptees a l’egard d’objectifs 
provinciaux valides par ailleurs: Nova Scotia 
Board of Censors c. McNeil, [1978] 2 R.C.S. 662; 
Mann v. The Queen, [1966] R.C.S. 238; Smith v. 
The Queen, [1960] R.C.S. 776. Cela s’applique de 
J la meme maniere aux dispositions legislatives en 
cause ici. 

V— Les articles 248 et 249 sont-ils soustraits a 

[’application de la Charte canadienne par une 
g disposition derogatoire valide et en vigueur? 

L’article 364 de la Loi sur la protection du 
consommateur, L.R.Q., chap. P-40.1, ajoute a la 
Loi par l’art. 1 de la Loi concernant la Loi consti- 
h tutionnelle de 1982, L.Q. 1982, chap. 21, se lit 
ainsi: 

La presente loi a effet independamment des dispositions 
des articles 2 et 7 a 15 de la Loi constitutionnelle de 
1982 (annexe B de la Loi sur le Canada, chapitre 11 du 
i recueil des lois du Parlement du Royaume-Uni pour 
l’annee 1982). 

En vertu du par. 33(3) de la Charte canadienne 
des droits et libertes, Part. 364 a cesse d’avoir effet 
. cinq ans apres son entree en vigueur et il n’a pas 
ete adopte de nouveau en vertu du par. 33(4) de la 
Charte. La Loi edictant Part. 364 est entree en 
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force on June 23, 1982. As this Court decided in 
Ford, to the extent that s. 7 of the enacting 
legislation attempted to give retrospective effect to 
the override provisions it was of no force or effect. 
The result of this is that the standard override « 
provisions enacted by s. 1 of that Act came into 
force on June 23, 1982 in accordance with the first 
paragraph of s. 7 and not on April 17, 1982 as the 
portion of s. 7 purporting to give retrospective 
effect to s. 1 envisaged. This means that s. 364 b 
ceased to have effect on June 23, 1987 and that ss. 
248 and 249 of the Consumer Protection Act are 
no longer protected from the application of the 
Canadian Charter by a valid and subsisting over- 
ride provision. As was stated in Ford (at p. 734), 
“on an application for a declaratory judgment in a 
case of this kind the Court should declare the law 
as it exists at the time of its judgment.” We will 
thus proceed on the basis that ss. 248 and 249 are d 
subject to the provisions of both the Quebec 
Charter of Human Rights and Freedoms and the 
Canadian Charter of Rights and Freedoms. 


VI— Whether ss. 248 and 249 Limits Freedom of 
Expression as Guaranteed by the Canadian 

and Quebec Charters 

f 

A. The Ford and Devine Appeals 

Although the issue relating to freedom of 
expression in this appeal was argued together with 
the Ford and Devine appeals, it is important to 
emphasize that, unlike in the present case, the two 8 
latter cases involved government measures restrict¬ 
ing one’s choice of language. As the Court stated 
in Ford (at p. 748): 

h 

Language is so intimately related to the form and 
content of expression that there cannot be true freedom 
of expression by means of language if one is prohibited 
from using the language of one’s choice. Language is not 
merely a means or medium of expression; it colours the ; 
content and meaning of expression. 

Having determined that freedom of expression 
prevents prohibitions against using the language of 
one’s choice, the question became whether, in the . 
Court’s words (at p. 766) “a commercial purpose 
removes the expression . . . from the scope of pro- 


vigueur le 23 juin 1982. Comme cette Cour l’a 
decide dans l’arret Ford, dans la mesure ou l’art. 7 
de cette loi tentait de donner un effet retroactif 
aux dispositions derogatoires, il etait inoperant. II 
en resulte que les dispositions derogatoires types 
edictees par 1’art. 1 de la Loi sont entrees en 
vigueur le 23 juin 1982, en conformite avec le 
premier paragraphe de Part. 7 et non le 17 avril 
1982 comme Pcnvisageait la partie de Part. 7 qui^ 
tentait de leur donner un effet retroactif. Celfc> 
signifie que Part. 364 a cesse d’avoir effet le 23 
juin 1987 et que les art. 248 et 249 de la Loi sur la- 
protection du consommateur ne sont plus sous- 
traits a [’application de la Charte canadienne pai^ 
une disposition derogatoire valide et en vigueur^ 
Comme il a ete dit dans l’arret Ford (a la p. 734)®) 
«un tribunal saisi d’une requete en jugement decla§ 
ratoire devrait dire le droit tel qu’il existe au 
moment de son jugement». Nous allons done pour- 
suivre en tenant pour acquis que les art. 248 et 249 
sont soumis tant aux dispositions de la Charte des 
droits et libertes de la personae du Quebec qu’a 
celles de la Charte canadienne des droits et 
libertes. 

VI— Les articles 248 et 249 restreignent-ils la 

liberte d’expression garantie par les Chart es 

canadienne et quebecoise? 

A. Les pourvois Ford et Devine 

Bien que la question de la liberte d’expression 
dans ce pourvoi ait ete plaidee en meme temps que 
les pourvois Ford et Devine, il est important de 
souligner que, a la difference de la presente espece, 
les deux autres affaires portaient sur des mesures 
gouvernementales qui restreignaient Pusage de la 
langue de son choix. Comme la Cour Pa affirme 
dans l’arret Ford (a la p. 748): 

La langue est si intimement iiee a la forme et au 
contenu de l’expression qu’il ne peut y avoir de veritable 
liberte d’expression linguistique s’il est interdit de se 
servir de la langue de son choix. Le langage n’est pas 
seulement un moyen ou un mode d’expression. Il colore 
le contenu et le sens de 1’expression. 

Des lors qu’il etait decide que la liberte d’expres¬ 
sion exclut Pinterdiction d’utiliser la langue de son 
choix, la question, selon les termes de la Cour (a la 
p. 766), etait devenue celle de savoir si «un but 
commercial exclut l’expression [. ..] du champ 
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tected freedom.” Thus, while choice of language 
was the principal matter in those appeals, the 
commercial element to the expression in issue 
raised an ancillary question. As the Court made 
clear at the end of its discussion concerning free¬ 
dom of expression (at p. 767): 

Although the expression in this case has a commercial 
element, it should be noted that the focus here is on 
choice of language and on a law which prohibits the use 
of a language. We are not asked in this case to deal with 
the distinct issue of the permissible scope of regulation 
of advertising (for example to protect consumers) where 
different governmental interests come into play, particu¬ 
larly when assessing the reasonableness of limits on such 
commercial expression pursuant to s. 1 of the Canadian 
Charter or to s. 9.1 of the Quebec Charter, 


The instant case concerns the regulation of adver¬ 
tising aimed at children and thus raises squarely 
the issues which were not treated in Ford. Where¬ 
as it was sufficient in Ford to reject the submission 
that the guarantee of freedom of expression does 
not extend to signs having a commercial message, 
this case requires a determination whether regula¬ 
tions aimed solely at commercial advertising limit 
that guarantee. This, in turn, requires an elabora¬ 
tion of the conclusion already reached in Ford that 
there is no sound basis on which to exclude com¬ 
mercial expression, as a category of expression, 
from the sphere of activity protected by s. 2(b) of 
the Canadian Charter and s. 3 of the Quebec 
Charter. 


B. The First Step: Was the Plaintiffs Activity 
Within the Sphere of Conduct Protected by 
Freedom of Expression? 

Does advertising aimed at children fall within 
the scope of freedom of expression? This question 
must be put even before deciding whether there 
has been a limitation of the guarantee. Clearly, not 
all activity is protected by freedom of expression, 
and governmental action restricting this form of 
advertising only limits the guarantee if the activity 
in issue was protected in the first place. Thus, for 
example, in Reference Re Public Service 


d’application de la liberte garantie». Ainsi, bien 
que le choix de la langue ait constitue le point 
principal de ces pourvois, Paspect commercial de 
Fexpression consideree soulevait une question 
a accessoire. Comme la Cour Pa dit clairement a la 
fin de son analyse de la liberte d’expression (a la 
P- 767): 

Bien que Fexpression consideree ait un aspect commer¬ 
cial, il faut souligner que Paccent est mis, en l’espece,^ 
b sur le choix de la langue et sur une loi qui interditO 
l’emploi d’une langue. On ne nous demande pas de^ 
traiter ici de la question distincte de savoir quelle portee^ 
acceptable pourrait avoir la reglementation de la publi-oo 
cite (pour proteger les consommateurs, par exemple)^ 
c quand divers interets gouvernementaux entrent en jeu, ^ 
surtout lorsqu’il s’agit d’evaluer le caractere raisonnableO 
des restrictions apportees a une telle expression commer-g 
ciale, selon Particle premier de la Charte canadienne et^ 
Part. 9.1 de la Charte quebecoise. 
d 

La presente espece porte sur la reglementation de 
la publicite destinee aux enfants et souleve done 
directement les questions qui n’ont pas ete traitees 
dans l’arret Ford. Alors qu’il suffisait dans l’arret 
e Ford de rejeter la pretention que la garantie de la 
liberte d’expression ne s’etendait pas a Paffichage 
comportant un message commercial, nous devons 
decider dans cette affaire si les reglements qui 
visent seulement la publicite commerciale restrei- 
f gnent cette garantie. Cette question, a son tour, 
exige que la Cour traite plus en detail de la 
conclusion deja tiree dans Parret Ford qu’il n’y a 
pas de raison valable d’ecarter Fexpression com- 
g merciale, comme categorie d’expression, de la 
sphere des activites protegees par Pal. 2b) de la 
Charte canadienne et Part. 3 de la Charte 
quebecoise. 

B. La premiere etape: I'aclivite de la demande- 
resse fait-elle partie de la sphere des activites 
protegees par la liberte d’expression? 

La liberte d’expression vise-t-elle la publicite 
destinee aux enfants? II faut poser cette question 
' avant meme de decider si la garantie a ete res- 
treinte. II est clair que toute activite ne sera pas 
protegee par la liberte d’expression et que des 
mesures gouvernementales qui restreignent cette 
. forme de publicite ne restreignent la garantie que 
J si l’activite visee est elle-meme protegee. Ainsi, par 
exemple, dans les arrets Renvoi relatif a la Public 
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Employee Relations Act (Alta.), [1987] 1 S.C.R. 
313; PS AC v. Canada, [1987] 1 S.C.R. 424; and 
RWDSU v. Saskatchewan, [1987] 1 S.C.R. 460, 
the majority of the Court found that freedom of 
association did not include the right to strike. The 
activity itself was not within the sphere protected 
by s. 2 (d)\ therefore the government action in 
restricting it was not contrary to the Charter. The 
same procedure must be followed with respect to 
an analysis of freedom of expression; the first step 
to be taken in an inquiry of this kind is to discover 
whether the activity which the plaintiff wishes to 
pursue may properly be characterized as falling 
within “freedom of expression”. If the activity is 
not within s. 2(b), the government action obviously 
cannot be challenged under that section. 

The necessity of this first step has been 
described, with reference to the narrower concept 
of “freedom of speech”, by Frederick Schauer in 
his work entitled Free Speech: A Philosophical 
Enquiry (1982) at p. 91; 

We are attempting to identify those things that one is 
free (or at least more free) to do when a Free Speech 
Principle is accepted. What activities justify an appeal 
to the concept of freedom of speech? These activities are 
clearly something less than the totality of human con¬ 
duct and ... something more than merely moving one’s 
tongue, mouth and vocal chords to make linguistic 
noises. 

“Expression” has both a content and a form, and 
the two can be inextricably connected. Activity is 
expressive if it attempts to convey meaning. That 
meaning is its content. Freedom of expression was 
entrenched in our Constitution and is guaranteed 
in the Quebec Charter so as to ensure that every¬ 
one can manifest their thoughts, opinions, beliefs, 
indeed all expressions of the heart and mind, how¬ 
ever unpopular, distasteful or contrary to the 
mainstream. Such protection is, in the words of 
both the Canadian and Quebec Charters, “funda¬ 
mental” because in a free, pluralistic and demo¬ 
cratic society we prize a diversity of ideas and 
opinions for their inherent value both to the com¬ 
munity and to the individual. Free expression was 
for Cardozo J. of the United States Supreme 
Court “the matrix, the indispensable condition of 
nearly every other form of freedom” (Palko v. 


Service Employee Relations Act (Alb.), [1987] 1 
R.C.S. 313, AFPC c. Canada , [1987] 1 R.C.S. 
424, et SDGMR c. Saskatchewan, [1987] 1 
R.C.S. 460, cette Cour, a la majorite, a conclu que 
a la liberte dissociation ne comprenait pas le droit 
de greve. L’activite elle-meme ne relevait pas du 
champ protege par l’al. 2 d)\ par consequent, le 
gouvernement n’enfreignait pas la Charte en la 
restreignant. II faut faire le meme cheminement 
b pour l’analyse de la liberte d’expression; dans ce 
genre d’examen, la premiere etape consiste a 
determiner si Ton peut dire que l’activite que 
souhaite poursuivre la demanderesse releve de la 
c «liberte d’expression#. Si l’activite ne releve pas de 
l’al. lb), Faction gouvernementale ne peut evidem- 
ment pas etre contestee en vertu de cet article. 

Frederick Schauer, dans son ouvrage intitule 
d Free Speech: A Philosophical Enquiry (1982), 
parle de la necessite de cette premiere etape au 
sujet de la notion plus restreinte de «liberte de 
parole#, a la p. 91: 

[traduction] Nous tentons d’identifier les choses 
e qu’une personne est libre (ou du moins plus libre) de 
faire lorsque le principe de la liberte de parole est 
accepte. Quelles sont les activites qui font appel a la 
liberte de parole? Ces activites n’englobent evidemment 
pas la totalite de 1’activite humaine mais [...] ne se 
/ limitent pas au seul mouvement de la langue, des 
machoires et des cordes vocales pour produire des sons 
linguistiques. 

L’«expression» possede a la fois un contenu et une 
g forme et ces deux elements peuvent etre inextrica- 
blement lies. L’activite est expressive si elle tente 
de transmettre une signification. Le message est 
son contenu. La liberte d’expression a ete consa- 
cree par notre Constitution et est garantie dans la 
h Charte quebecoise pour assurer que chacun puisse 
manifester ses pensees, ses opinions, ses croyances, 
en fait, toutes les expressions du coeur ou de 
l’esprit, aussi impopulaires, deplaisantes ou contes- 
tataires soient-elles. Cette protection est, selon les 
' Chartes canadienne et quebecoise, «fondamentale» 
parce que dans une societe libre, pluraliste et 
democratique, nous attachons une grande valeur a 
la diversite des idees et des opinions qui est intrin- 
j sequement salutaire tant pour la collectivite que 
pour l’individu. Pour le juge Cardozo de la Cour 
supreme des Etats-Unis, la liberte d’expression 
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Connecticut, 302 U.S. 319 (1937), at p. 327); for 
Rand J. of the Supreme Court of Canada, it was 
“little less vital to man’s mind and spirit than 
breathing is to his physical existence” ( Switzman 
v. Elbling, [1957] S.C.R. 285, at p. 306). And as a 
the European Court stated in the Handyside case, 
Eur. Court H. R., decision of 29 April 1976, Series 
A No. 24, at p. 23, freedom of expression: 


... is applicable not only to “information” or “ideas” 
that are favourably received or regarded as inoffensive c 
or as a matter of indifference, but also to those that 
offend, shock or disturb the State or any sector of the 
population. Such are the demands of that pluralism, 
tolerance and broadmindedness without which there is 
no “democratic society”. j 

We cannot, then, exclude human activity from the 
scope of guaranteed free expression on the basis of 
the content or meaning being conveyed. Indeed, if 
the activity conveys or attempts to convey a mean- g 
ing, it has expressive content and prima facie falls 
within the scope of the guarantee. Of course, while 
most human activity combines expressive and 
physical elements, some human activity is purely 
physical and does not convey or attempt to convey / 
meaning. It might be difficult to characterize cer¬ 
tain day-to-day tasks, like parking a car, as having 
expressive content. To bring such activity within 
the protected sphere, the plaintiff would have to 
show that it was performed to convey a meaning. # 
For example, an unmarried person might, as part 
of a public protest, park in a zone reserved for 
spouses of government employees in order to 
express dissatisfaction or outrage at the chosen h 
method of allocating a limited resource. If that 
person could demonstrate that his activity did in 
fact have expressive content, he would, at this 
stage, be within the protected sphere and the s. 
2(b) challenge would proceed. i 


The content of expression can be conveyed 
through an infinite variety of forms of expression: 


etait [traduction] «la matrice, Pelement essen- 
tiel de presque toute autre forme de' liberte# 
(Palko v. Connecticut, 302 U.S. 319 (1937) a la p. 
327); pour le juge Rand de la Cour supreme du 
Canada, elle etait [traduction] «tout aussi vitale 
a l’esprit humain que Test la respiration a l’exis- 
tence physique de l’individu* (Switzman v. 
Elbling, [1957] R.C.S. 285, a la p. 306). Et 
comme la Cour europeenne l’affirmait dans l’af- 
faire Handyside, Cour Eur. D. H., decision du 29 
avril 1976, serie A n° 24, a la p. 23, la liberte 
d’expression: 

. . . vaut non seulement pour les ((informations# ou 
«idees» accueillies avec faveur ou considerees comme 
inoffensives ou indifferentes, mais aussi pour celles qui 
heurtent, choquent ou inquietent 1’Etat ou une fraction 
quelconque de la population. Ainsi le veulent le plura- 
lisme, la tolerance et fesprit d’ouverture sans lesquels il 
n’est pas de «societe democratique». 

Nous ne pouvons done ecarter une activite 
humaine du champ de la garantie de la liberte 
d’expression en se basant sur le contenu ou la 
signification. En effet, si l’activite transmet ou 
tente de transmettre une signification, elle a un 
contenu expressif et releve a premiere vue du 
champ de la garantie. Evidemment, bien que la 
plupart des activites humaines component a la fois 
des elements d’expression et des elements physi¬ 
ques, certaines activites humaines sont purement 
physiques et ne transmettent ni ne tentent de 
transmettre une signification. II peut etre difficile 
de dire de certaines activites quotidiennes, comme 
stationner une voiture, qu’elles ont un contenu 
expressif. Pour les faire entrer dans la sphere des 
activites protegees, le demandeur devrait etablir 
qu’elles avaient pour but de transmettre un mes¬ 
sage. Par exemple, une personne celibataire pour- 
rait, en signe de protestation publique, garer sa 
voiture dans une zone reservee aux conjoints des 
employes du gouvernement pour manifester son 
desaccord ou son indignation quant au moyen 
choisi pour repartir des ressources limitees. Si 
cette personne pouvait demontrer que son geste 
avait un contenu d’expression, elle serait, a cette 
etape-ci, a Pinterieur du champ d’activite protege 
et on pourrait poursuivre l’examen de la contesta¬ 
tion fondee sur l’al. 2b). 

Le contenu de I’expression peut etre transmis 
par une variete infinie de formes d’expression: par 
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for example, the written or spoken word, the arts, 
and even physical gestures or acts. While the 
guarantee of free expression protects all content of 
expression, certainly violence as a form of expres¬ 
sion receives no such protection. It is not necessary a 
here to delineate precisely when and on what basis 
a form of expression chosen to convey a meaning 
falls outside the sphere of the guarantee. But it is 
clear, for example, that a murderer or rapist 
cannot invoke freedom of expression in justifica- b 
tion of the form of expression he has chosen. As 
McIntyre J., writing for the majority in RWDSU 
v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, 
observed in the course of discussing whether pick- 
eting fell within the scope of s. 2(b), at p. 588: 


Action on the part of the picketers will, of course, 
always accompany the expression, but not every action d 
on the part of the picketers will be such as to alter the 
nature of the whole transaction and remove it from 
Charter protection for freedom of expression. That free¬ 
dom, of course, would not extend to protect threats of 
violence or acts of violence. e 

Indeed, freedom of expression ensures that we can 
convey our thoughts and feelings in non-violent 
ways without fear of censure. 

/ 

The broad, inclusive approach to the protected 
sphere of free expression here outlined is conso¬ 
nant with that suggested by some leading theorists. 
Thomas Emerson, in his article entitled “Toward a 
General Theory of the First Amendment” (1963), 

72 Yale L.J. 877, notes (at p. 886) that: 

... the theory of freedom of expression involves more 
than a technique for arriving at better social judgments h 
through democratic procedures. It comprehends a vision 
of society, a faith and a whole way of life. The theory 
grew out of an age that was awakened and invigorated 
by the idea of a new society in which man’s mind was 
free, his fate determined by his own powers of reason, i 
and his prospects of creating a rational and enlightened 
civilization virtually unlimited, It is put forward as a 
prescription for attaining a creative, progressive, excit¬ 
ing and intellectually robust community. It contemplates 
a mode of life that, through encouraging toleration, j 
skepticism, reason and initiative, will allow man to 
realize his full potentialities. It spurns the alternative of 


exemple, l’ecrit et le discours, les arts et meme les 
gestes et les actes. Quoique la garantie de la liberte 
d’expression protege tout contenu d’une expres¬ 
sion, il est evident que la violence comme forme 
d’expression ne reijoit pas cette protection. II n’est 
pas necessaire en l’espece de definir precisement 
dans quel cas ou pour quelle raison une forme 
d’expression choisie pour transmettre un message 
sort du champ de la garantie. Toutefois il est. 
parfaitement clair que, par exemple, l’auleur d’un 
meurtre ou d’un viol ne peut invoquer la liberty 
d’expression pour justifier le mode d’expression, 
qu’il a choisi. Comme le faisait observer le jugfc 
McIntyre, au nom de la majorite, dans 1’arrg^ 
SDGMR c. Dolphin Delivery Ltd., [1986] 
R.C.S. 573, lorsqu’il avait a decider si le piquetage^ 
relevait de la portee de l’al. lb) (a la p. 588): 

Cette forme d’expression sera evidemment toujours 
accompagnee d’actes de la part des piqueteurs, mais ce 
ne sont pas tous leurs actes qui auront pour effet de 
changer la nature de l’ensemble de [’operation et de la 
soustraire a la protection accordee a la liberte d’expres¬ 
sion par la Charte. Bien sur, cette liberte ne jouerait pas 
dans le cas de menaces ou d’actes de violence. 

En fait, la liberte d’expression est la garantie que 
nous pouvons communiquer nos pensees et nos 
sentiments, de faqon non violente, sans crainte de 
la censure. 

Cette large interpretation du champ de la liberte 
d’expression est conforme a celle de certains theo- 
riciens connus. Thomas Emerson dans son article 
«Toward a General Theory of the First Amend¬ 
ment)) (1963), 72 Yale L.J. 877, souligne (a la 
p. 886) que: 

[traduction] ... la theorie de la liberte d’expression 
est plus qu’une methode pour parvenir a de meilleurs 
jugements sociaux par des procedures democratiques. 
Elle englobe une vision de la societe, une foi et tout un 
mode de vie. La theorie vient d’une epoque qui a trouve 
son eveil et sa vigueur dans i’idee d’une nouvelle societe 
dans laquelle la pensee etait libre, le sort de l’homme 
etait determine par le pouvoir de la raison et la possibi- 
lite de creer une civilisation rationnelle et eclairee etait 
presque illimitee. Elle est presentee comme le moyen de 
parvenir a une societe creatrice, progressiste, stimulante 
et intellectuellement solide. Elle envisage un mode de vie 
qui permettra a l’homme d’exploiter tout son potentiel 
en favorisant la tolerance, le scepticisme, la raison et 
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a society that is tyrannical, conformist, irrational and 
stagnant. 

D. F. B. Tucker in his book Law, Liberalism 
and Free Speech (1985) describes what he calls a 
“deontological approach” to freedom of expression 
as one in which “the protected sphere of liberty is 
delineated by interpreting an understanding of the 
democratic commitment” (p. 35). It is upon pre¬ 
cisely this enterprise that we have embarked. 

Thus, the first question remains: Does the adver¬ 
tising aimed at children fall within the scope of 
freedom of expression? Surely it aims to convey a 
meaning, and cannot be excluded as having no 
expressive content. Nor is there any basis for 
excluding the form of expression chosen from the 
sphere of protected activity. As we stated in Ford, 
supra, at pp, 766-67: 

Given the earlier pronouncements of this Court to the 
effect that the rights and freedoms guaranteed in the 
Canadian Charter should be given a large and liberal 
interpretation, there is no sound basis on which commer¬ 
cial expression can be excluded from the protection of s. 
2(b) of the Charter. 

Consequently, we must proceed to the second step 
of the inquiry and ask whether the purpose or 
effect of the government action in question was to 
restrict freedom of expression. 

It bears repeating that in Ford, the discussion of 
commercial expression ended at this first stage. 
The Court had already found that the aim of ss. 58 
and 69 of the Charter of the French Language was 
to prohibit the use of one’s language of choice. The 
centrality of choice of language to freedom of 
expression transcends any significance that the 
context in which the expression is intended to be 
used might have. It was therefore unnecessary in 
that case to inquire further whether the restriction 
of commercial expression limited freedom of 
expression. 

C. The Second Step: Was the Purpose or Effect 
of the Government Action to Restrict Freedom 
of Expression? 

Having found that the plaintiffs activity does 
fall within the scope of guaranteed free expression, 


l’initiative. Elle ecarte l’idee d’une societe tyrannique, 
conformiste, irrationnelle et stagnante. 

D. F. B. Tucker, dans son ouvrage Law, Libera- 
lism and Free Speech (1985), aborde la liberte 
d’expression selon une approche qu’il qualifie de 
«deontologique» ou [traduction] «la sphere de 
liberte protegee est delimitee par Interpretation 
d’une vision de l’engagement democratique* (p. 
b 35). C’est precisement dans cette voie que nousQ 
sommes engages. 

La premiere question demeure: La publicite des- 
tinee aux enfants entre-t-elie dans le champ de la— 
c liberte d’expression? II est certain qu’elle vise ac 
transmettre une signification et qu’elle ne peut etreQ 
ecartee pour n’avoir pas de contenu expressif. Ilg 
n’y a aucune raison non plus d’exclure la formeo> 
d’expression choisie du champ des activites prote- 
& gees. Comme nous le disions dans Ford, precite, 
aux pp. 766 et 767: 

Etant donne que cette Cour a deja affirme a plusieurs 
reprises que les droits et libertes garantis par la Charte 
canadienne doivent recevoir une interpretation large et 
e liberale, il n’y a aucune raison valable d’exclure l’expres- 
sion commerciale de la protection de Pal. lb) de la 
Charte. 

Par consequent, il nous faut passer a la deuxieme 
/ etape de l’examen et nous demander si l’objet ou 
l’effet de faction gouvernementale visee etait de 
restreindre la liberte d’expression. 

Il faut repeter que, dans farret Ford, l’analyse 
„ de fexpression commerciale a pris fin a cette 
premiere etape. La Cour avait deja conclu que les 
art. 58 et 69 de la Charte de la langue frangaise 
visaient a interdire l’usage de la langue de son 
choix. L’importance primordiale du choix de la 
* langue pour la liberte d’expression transcende l’im¬ 
portance que pourrait avoir le contexte dans lequel 
on veut utiliser [’expression. Il etait done inutile 
dans Ford, de pousser l’analyse pour decider si la 
restriction de fexpression commerciale limitait la 
1 liberte d’expression. 

C. La deuxieme etape: I'objet ou I’effet de Tac¬ 
tion gouvernementale etait-il de restreindre la 
liberte d’expression? 

1 Ayant decide que l’activite de la demanderesse 
releve du champ d’application de la garantie de la 
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it must next be determined whether the purpose or 
effect of the impugned governmental action was to 
control attempts to convey meaning through that 
activity. The importance of focussing at this stage 
on the purpose and effect of the legislation is a 
nowhere more clearly stated than in R. v. Big M 
Drug Mart Ltd., [1985] 1 S.C.R. 295, at pp. 
331-32 where Dickson J. (as he then was), speak¬ 
ing for the majority, observed: 

In my view, both purpose and effect are relevant in 
determining constitutionality; either an unconstitutional 
purpose or an unconstitutional effect can invalidate 
legislation. All legislation is animated by an object the 
legislature intends to achieve. This object is realized c 
through the impact produced by the operation and 
application of the legislation. Purpose and effect respec¬ 
tively, in the sense of the legislation’s object and its 
ultimate impact, are clearly linked, if not indivisible. 
Intended and actual effects have often been looked to “ 
for guidance in assessing the legislation’s object and 
thus, its validity. 

Moreover, consideration of the object of legislation is 
vital if rights are to be fully protected. The assessment 
by the courts of legislative purpose focuses scrutiny upon e 
the aims and objectives of the legislature and ensures 
they are consonant with the guarantees enshrined in the 
Charter. The declaration that certain objects lie outside 
the legislature’s power checks governmental action at 
the first stage of unconstitutional conduct. Further, it J 
will provide more ready and more vigorous protection of 
constitutional rights by obviating the individual liti¬ 
gant’s need to prove effects violative of Charter rights. It 
will also allow courts to dispose of cases where the 
object is clearly improper, without inquiring into the g 
legislation’s actual impact. 


Dickson J. went on to specify how this inquiry into k 
purpose and effects should be carried out (at 
p. 334): 

In short, I agree with the respondent that the legisla¬ 
tion’s purpose is the initial test of constitutional validity 
and its effects are to be considered when the law under i 
review has passed or, at least, has purportedly passed the 
purpose test. If the legislation fails the purpose test, 
there is no need to consider further its effects, since it 
has already been demonstrated to be invalid. Thus, if a 
law with a valid purpose interferes by its impact, with j 
rights or freedoms, a litigant could still argue the effects 
of the legislation as a means to defeat its applicability 


liberte d’expression, il faut maintenant decider si 
1’objet ou l’effet de Faction gouvernementale con- 
testee etait de controler la transmission d’une 
signification par cette activite. Nulle part l’impor- 
tance, a cette etape, d’une analyse de l’objet et de 
l’effet de la loi n’est affirmee plus clairement que 
dans l’arret R. c. Big M Drug Mart Ltd., [1985] 1 
R.C.S. 295, aux pp. 331 et 332, ou le juge Dickson 
(maintenant Juge en chef), s’exprimant au nom de 
la majorite, a fait remarquer: 

A mon avis, l’objet et l’effet d’une loi sont tous les deux 
importants pour determiner sa constitutionnalite: un 
objet inconstitutionnel ou un effet inconstitutionnel peu- 
vent 1’un et l’autre rendre une loi invalide. Toute loi est 
animee par un but que le legisiateur compte realiser. Ce 
but se realise par les repercussions resultant de 1’opera- 
tion et de l’application de la loi. L’objet et 1’effet respec- 
tivement, au sens du but de la loi et de ses repercussions 
ultimes, sont nettement lies, voire inseparables. On s’est 
souvent refere aux effets projetes et aux effets reels pour 
evaluer l’objet de la loi et ainsi sa validite. 

De plus, il est essentiel d’examiner le but de la loi si 
1’on veut que des droits soient pleinement proteges. 
L’evaluation par les tribunaux de l’objet d’une loi est 
axee sur les objectifs poursuivis par le legisiateur et vise 
a assurer leur compatibilite avec les garanties enchasses 
dans la Charte. La declaration que certains buts outre- 
passent la competence du legisiateur a pour effet d’arre- 
ter Faction du gouvernement a la premiere etape d’une 
conduite inconstitutionnelle. En outre, cela permet d’as- 
surer une protection plus prompte et plus energique des 
droits garantis par la Constitution en evitant au plaideur 
d’avoir a prouver l’existence d’effets qui violent des 
droits garantis par la Charte. Cela permet egalement 
aux tribunaux de statuer sur des cas ou le but d’une loi 
est nettement abusif, sans avoir a examiner les repercus¬ 
sions reelles de cette loi. 

Le juge Dickson a poursuivi en precisant comment 
cet examen de l’objet et de l’effet devrait se faire 
(a la p. 334): 

Bref, je partage I’avis de l’intimee que le premier 
critere a appliquer dans la determination de la constitu¬ 
tionnalite est celui de l’objet de la loi en cause et que ses 
effets doivent etre pris en consideration lorsque la loi 
examinee satisfait ou, a tout le moins, est censee satis- 
faire a ce premier critere. Si elle ne satisfait pas au 
critere de l’objet, il n’est pas necessaire d'etudier davan- 
tage ses effets parce que son invalidite est des lors 
prouvee. Done, si, de par ses repercussions, une loi qui a 
un objet valable porte atteinte a des droits et Iibertes, il 
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and possibly its validity. In short, the effects test will 
only be necessary to defeat legislation with a valid 
purpose; effects can never be relied upon to save legisla¬ 
tion with an invalid purpose. 


If the government’s purpose, then, was to restrict 
attempts to convey a meaning, there has been a 
limitation by law of s. 2(b) and a s. 1 analysis is b 
required to determine whether the law is inconsist¬ 
ent with the provisions of the Constitution. If, 
however, this was not the government’s purpose, 
the court must move on to an analysis of the 
effects of the government action. c 

a. Purpose 

When applying the purpose test to the guarantee 
of free expression, one must beware of drifting to j 
either of two extremes. On the one hand, the 
greatest part of human activity has an expressive 
element and so one might find, on an objective 
test, that an aspect of the government’s purpose is 
virtually always to restrict expression. On the e 
other hand, the government can almost always 
claim that its subjective purpose was to address 
some real or purported social need, not to restrict 
expression. To avoid both extremes, the govern¬ 
ment’s purpose must be assessed from the stand- ^ 
point of the guarantee in question. Just as the 
division of powers jurisprudence of this Court 
measures the purpose of government action against 
the ambit of the heads of power established under 
the Constitution Act, 1867, so too, in cases involv¬ 
ing the rights and freedoms guaranteed by the 
Canadian Charter, the purpose of government 
action must be measured against the ambit of the 
relevant guarantee. It is important, of course, to A 
heed Dickson J.’s warning against a “theory of 
shifting purpose” (Big M Drug Mart, supra, at p. 
335): “Purpose is a function of the intent of those 
who drafted and enacted the legislation at the 
time, and not of any shifting variable.” This is not ‘ 
to say that the degree to which a purpose remains 
or becomes pressing and substantial cannot change 
over time. In Big M Drug Mart, Dickson J.’s 
principal concern was to avoid characterizing pur- . 
poses in a way that shifted over time. But it is 
equally true that the government cannot have had 


serait encore possible a un plaideur de tirer argument de 
ses effets pour la faire declarer inapplicable, voire meme 
invalide. Bref, le critere des effets n’est necessaire que 
pour invalider une loi qui a un objet valable; les effets ne 
peuvent jamais etre invoques pour sauver une loi dont 
l’objet n’est pas valable. 

Done, si l’objet du gouvernement etait de restrein- 
dre la transmission d’une signification, la loi a 
apporte une restriction a 1’al. 2b) et il faut deter¬ 
miner en vertu de Particle premier si la loi est 
incompatible avec les dispositions de la Constitu¬ 
tion. Cependant, si la n’etait pas l’objet du gouver¬ 
nement, la Cour doit poursuivre l’analyse et exa¬ 
miner l’effet de Paction gouvernementale. 

a. L’objet 

Dans l’application du critere de l’objet a la 
garantie de la liberte d’expression, il faut se garder 
de deriver vers Pun ou l’autre de deux extremes. 
D’un cote, la plus grande part de l’activite 
humaine comporte un element d’expression et l’on 
pourrait conclure, selon un critere objectif, que 
Pun des aspects de l’objet poursuivi par le gouver¬ 
nement est presque toujours de restreindre Pex- 
pression. D’un autre cote, le gouvernement peut 
presque toujours pretendre que le but poursuivi, 
d’un point de vue subjectif, correspondait a un 
besoin social veritable ou per?u, et non de restrein¬ 
dre l’expression. Pour eviter ces deux extremes, 
l’objet doit etre evalue du point de vue de la 
garantie elle-meme. Tout comme la jurisprudence 
de cette Cour sur le partage des pouvoirs evalue 
l’objet de Paction gouvernementale en regard de la 
portee des pouvoirs etablis en vertu de la Loi 
constitutionnelle de 1867, de meme, dans les cas 
relatifs aux droits et aux libert6s garantis par la 
Charte canadienne, il faut evaluer l’objet de Pac¬ 
tion du gouvernement en regard de la portee de la 
garantie pertinente. Evidemment, il est important 
de tenir compte de la mise en garde du juge 
Dickson contre la «theorie de l’objet changeant» 
(Big M Drug Mart, precite, a la p. 335): «L’objet 
d’une loi est fonction de Pintention de ceux qui 
Pont redigee et adoptee a Pepoque, et non pas d’un 
facteur variable quelconque». Cela ne veut pas dire 
que la mesure dans laquelle un objet est ou devient 
urgent et reel ne peut changer avec le temps. Dans 
Parret Big M Drug Mart, le juge Dickson voulait 
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one purpose as concerns the division of powers, a 
different purpose as concerns the guaranteed right 
or freedom, and a different purpose again as con¬ 
cerns reasonable and justified limits to that guar¬ 
antee. Nevertheless, the same purpose can be 
assessed from different standpoints when interpret¬ 
ing the division of powers, limitation of a guaran¬ 
tee, or reasonable limits to that guarantee. 


If the government’s purpose is to restrict the 
content of expression by singling out particular 
meanings that are not to be conveyed, it necessari¬ 
ly limits the guarantee of free expression. If the 
government’s purpose is to restrict a form of 
expression in order to control access by others to 
the meaning being conveyed or to control the 
ability of the one conveying the meaning to do so, 
it also limits the guarantee. On the other hand, 
where the government aims to control only the 
physical consequences of certain human activity, 
regardless of the meaning being conveyed, its pur¬ 
pose is not to control expression. Archibald Cox 
has described the distinction as follows (Freedom 
of Expression (1981), at pp. 59-60): 

The bold line ... between restrictions upon publica¬ 
tion and regulation of the time, place or manner of 
expression tied to content, on the one hand, and regula¬ 
tion of time, place, or manner of expression regardless of 
content, on the other hand, reflects the difference be¬ 
tween the state’s usually impermissible effort to suppress 
“harmful” information, ideas, or emotions and the 
state’s often justifiable desire to secure other interests 
against interference from the noise and the physical 
intrusions that accompany speech, regardless of the 
information, ideas, or emotions expressed. 


Thus, for example, a rule against handing out 
pamphlets is a restriction on a manner of expres¬ 
sion and is “tied to content”, even if that restric¬ 
tion purports to control litter. The rule aims to 
control access by others to a meaning being con¬ 
veyed as well as to control the ability of the 
pamphleteer to convey a meaning. To restrict this 
form of expression, handing out pamphlets, entails 


principalement eviter de qualifier l’objet vise d’une 
faqon qui changerait avec le temps. Mais il est tout 
aussi vrai que le gouvernement n’a pu viser un 
objet donne dans le contexte du partage des pou- 
a voirs, un objet different dans le contexte du droit 
ou de la liberte garantie et un autre objet encore 
dans le contexte des limites raisonnables et justi¬ 
fies a cette garantie. Par contre, le meme objet 
peut etre evalue de differents points de vue lors^ 
b qu’on interprete le partage des pouvoirs, les res^j 
trictions apportees a une garantie ou les limiteso 

raisonnables. n- 

00 


Si l’objet que poursuit le gouvernement est de] 
c restreindre le contenu de l’expression en ecartant 
des messages precis qui ne doivent pas etre transg, 
mis, il restreint necessairement la garantie de 1^ 
liberte d’expression. Si l’objet que poursuit le gou 3- 
d vernement est de restreindre une forme d’expres¬ 
sion en vue de controler l’acces au message trans- 
mis ou de controler la possibilite pour quelqu’un de 
transmettre le message, il restreint egalement la 
garantie. En revanche, lorsque le gouvernement 
e vise seulement a controler les consequences mate- 
rielles de certaines activites humaines, indepen- 
damment du message transmis, l’objet qu’il pour¬ 
suit n’est pas de controler l’expression. Void 
comment Archibald Cox fait cette distinction 
f (Freedom of Expression (1981), aux pp. 59 et 60): 


[traduction] La ligne de demarcation [...] entre 
les restrictions apportees a la publication et la reglemen- 
tation quant au temps, au lieu et au mode d’expression 
lies au contenu, d’une part, et la reglementation du 
temps, du lieu ou du mode d’expression sans egard au 
contenu d’autre part, illustre la difference entre l’effort 
generalement injustifie de 1’Etat de supprimer des infor¬ 
mations, des idees ou des emotions «nuisibles» et le desir 
souvent justifie de l’Etat de proteger d’autres interets 
contre les effets du bruit et des intrusions physiques qui 
accompagnent la parole, sans egard aux informations, 
aux idees ou aux emotions exprimees. 


Ainsi, par exemple, une regie qui interdit la distri- 
' bution de tracts restreint un mode d’expression et 
est «liee au contenu», meme si cette restriction a 
pour but de preserver la proprete d’un lieu public. 
La regie vise a controler l’acces a un message 
j transmis ainsi qu’a controler la possibilite pour 
l’auteur du tract de transmettre un message. Res¬ 
treindre le mode d’expression, c’est-a-dire la distri- 
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restricting its content. By contrast, a rule against 
littering is not a restriction “tied to content”. It 
aims to control the physical consequences of cer¬ 
tain conduct regardless of whether that conduct 
attempts to convey meaning. To restrict littering a 
as a “manner of expression” need not lead inexor¬ 
ably to restricting a content. Of course, rules can 
be framed to appear neutral as to content even if 
their true purpose is to control attempts to convey 
a meaning. For example, in Saumur v. City of h 
Quebec , [1953] 2 S.C.R. 299, a municipal by-law 
forbidding distribution of pamphlets without prior 
authorization from the Chief of Police was a 
colourable attempt to restrict expression. 


If the government is to assert successfully that 
its purpose was to control a harmful consequence 
of the particular conduct in question, it must not 
have aimed to avoid, in Thomas Scanlon’s words 
(“A Theory of Freedom of Expression”, in Dwor- e 
kin, ed,, The Philosophy of Law (1977), at 
p. 161): 

a) harms to certain individuals which consist in their 
coming to have false beliefs as a result of those acts of 
expression; b) harmful consequences of acts performed 1 
as a result of those acts of expression, where the connec¬ 
tion between the acts of expression and the subsequent 
harmful acts consists merely in the fact that the act of 
expression led the agents to believe (or increased their 
tendency to believe) these acts to be worth performing. # 

In each of Scanlon’s two categories, the govern¬ 
ment’s purpose is to regulate thoughts, opinions, 
beliefs or particular meanings. That is the mischief * 
in view. On the other hand, where the harm caused 
by the expression in issue is direct, without the 
intervening element of thought, opinion, belief, or 
a particular meaning, the regulation does aim at a . 
harmful physical consequence, not the content or 
form of expression. 


In sum, the characterization of government pur¬ 
pose must proceed from the standpoint of the 


bution de tracts, emporte une restriction sur son 
contenu. Par contre, une regie qui interdit de jeter 
des dechets dans la rue n’est pas une restriction 
«liee au contenu». Elle vise a regir les consequences 
materielles d’une activite que cette activite vise ou 
non a transmettre une signification. Restreindre 
les dechets dans les rues, en tant que «mode de¬ 
pression®, ne revient pas toujours a restreindre un 
contenu. II va de soi que les reglements peuvent 
etre rediges de fa?on a paraitre neutres quant au 
contenu meme si leur veritable objet est de contro- 
ler la transmission d’un message. Par exemple, 
dans l’arret Saumur v. City of Quebec, [1953] 2 
R.C.S. 299, on a decide qu’un reglement municipal 
qui interdisait la distribution de tracts sans l’ob- 
tention prealable de l’autorisation du chef de 
police constituait une tentative deguisee de res¬ 
treindre I’expression. 

Pour que le gouvernement puisse demontrer que 
son but etait de prevenir une consequence prejudi- 
ciable de la conduite visee, il faut que son but n’ait 
pas ete d’eviter, pour reprendre les propos de 
Thomas Scanlon («A Theory of Freedom of 
Expression®, dans Dworkin, ed., The Philosophy of 
Law (1977), a la p. 161): 

[traduction] a) que certains individus subissent un 
prejudice qui serait l’adoption de croyances erronees par 
suite de ces actes d’expression; b) que des consequences 
prejudiciables se produisent par suite d’actes executes en 
raison de ces actes d’expression si le lien entre les actes 
d’expression et les actes prejudiciables qui s’ensuivent 
tient uniquement au fait que l’acte d’expression a incite 
les agents a croire (ou a favorise leur tendance a croire) 
que ces actes valaient d’etre executes. 

Dans chacune des deux categories etablies par 
Scanlon, l’objet que poursuit le gouvernement est 
de reglementer des pensees, des opinions, des 
croyances ou des significations particulieres. C’est 
le mefait vise. En revanche, lorsque le prejudice 
cause par l’expression en cause est direct, sans 
qu’aucun element particulier de pensee, d’opinion, 
de croyance ou de signification n’intervienne, le 
reglement vise une consequence materielle prejudi- 
ciable et non le contenu ou la forme de 
l’expression. 

En resume, la qualification de l’objet du gouver¬ 
nement doit se faire du point de vue de la garantie 
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guarantee in issue. With regard to freedom of 
expression, if the government has aimed to control 
attempts to convey a meaning either by directly 
restricting the content of expression or by restrict¬ 
ing a form of expression tied to content, its pur¬ 
pose trenches upon the guarantee. Where, on the 
other hand, it aims only to control the physical 
consequences of particular conduct, its purpose 
does not trench upon the guarantee. In determin¬ 
ing whether the government’s purpose aims simply 
at harmful physical consequences, the question 
becomes: does the mischief consist in the meaning 
of the activity or the purported influence that 
meaning has on the behaviour of others, or does it 
consist, rather, only in the direct physical result of 
the activity. 

b. Effects 

Even if the government’s purpose was not to 
control or restrict attempts to convey a meaning, 
the Court must still decide whether the effect of 
the government action was to restrict the plain¬ 
tiffs free expression. Here, the burden is on the 
plaintiff to demonstrate that such an effect 
occurred. In order so to demonstrate, a plaintiff 
must state her claim with reference to the princi¬ 
ples and values underlying the freedom. 

We have already discussed the nature of the 
principles and values underlying the vigilant pro¬ 
tection of free expression in a society such as ours. 
They were also discussed by the Court in Ford (at 
pp. 765-67), and can be summarized as follows: 
(1) seeking and attaining the truth is an inherently 
good activity; (2) participation in social and politi¬ 
cal decision-making is to be fostered and 
encouraged; and (3) the diversity in forms of 
individual self-fulfillment and human flourishing 
ought to be cultivated in an essentially tolerant, 
indeed welcoming, environment not only for the 
sake of those who convey a meaning, but also for 
the sake of those to whom it is conveyed. In 
showing that the effect of the government’s action 
was to restrict her free expression, a plaintiff must 
demonstrate that her activity promotes at least one 
of these principles. It is not enough that shouting, 
for example, has an expressive element. If the 
plaintiff challenges the effect of government action 


en cause. Pour ce qui concerne la liberte depres¬ 
sion, si le gouvernement a voulu controler la trans¬ 
mission d’un message soit en restreignant directe- 
ment le contenu de l’expression soit en restreignant 
« une forme d’expression liee au contenu, son objet 
porte atteinte a la garantie. D’autre part, s’il vise 
seulement a prevenir les consequences materielles 
d’une conduite particuliere, son objet ne porte pas 
atteinte a la garantie. Pour decider si l’objet du- 
b gouvernement est simplement de prevenir des con-Q 
sequences materielles prejudiciables, il faut sd£l 
demander si le mefait est dans le message de£g 
Factivite ou dans l’influence qu’il est susceptiblez: 
d’avoir sur le comportement des autres, ou encorec 
si le mefait est uniquement dans le resultat mate-o 
riel direct de Factivite. 


d Meme si le but poursuivi par le gouvernement 
n’etait pas de controler ou restreindre la transmis¬ 
sion d’une signification, la Cour doit encore deci¬ 
der si Faction du gouvernement a eu pour effet de 
restreindre la liberte d’expression de la demande- 
resse. A cette etape-ci, il appartient a la demande- 
resse d’etablir que cet effet s’est produit. Pour ce 
faire, elle doit formuler sa these en tenant compte 
des principes et des valeurs qui sous-tendent la 
f liberte garantie. 

Nous avons deja parle de la nature des principes 
et des valeurs qui sous-tendent la protection vigi¬ 
lante de la liberte d’expression dans une societe 
g comme la notre. Cette Cour les a egalement exa¬ 
mines dans l’arret Ford (aux pp. 765 a 767) et ils 
peuvent se resumer ainsi: (1) la recherche de la 
verite est une activite qui est bonne en soi; (2) la 
participation a la prise de decisions d’interet social 
h et politique doit etre encouragee et favorisee; et (3) 
la diversite des formes d’enrichissement et d’epa- 
nouissement personnels doit etre encouragee dans 
une societe qui est essentiellement tolerante, meme 
accueillante, non seulement a l’egard de ceux qui 
' transmettent un message, mais aussi a l’egard de 
ceux a qui il est destine. Pour demontrer que 
Faction du gouvernement a eu pour effet de res¬ 
treindre sa liberte d’expression, la demanderesse 
j doit etablir que son activite favorise au moins un 
de ces principes. Par exemple, il ne suffirait pas de 
dire que des cris comportent un element d’expres- 
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to control noise, presuming that action to have a 
purpose neutral as to expression, she must show 
that her aim was to convey a meaning reflective of 
the principles underlying freedom of expression. 
The precise and complete articulation of what a 
kinds of activity promote these principles is, of 
course, a matter for judicial appreciation to be 
developed on a case by case basis. But the plaintiff 
must at least identify the meaning being conveyed 
and how it relates to the pursuit of truth, partici¬ 
pation in the community, or individual self-fulfill¬ 
ment and human flourishing. 


c. Sections 248 and 249 

There is no question but that the purpose of ss. 
248 and 249 of the Consumer Protection Act was a 
to restrict both a particular range of content and 
certain forms of expression in the name of protect¬ 
ing children. Section 248 prohibits, subject to 
regulation, attempts to communicate a commercial 
message to persons under thirteen years of age. « 
Section 249 identifies factors to be considered in 
deciding whether the commercial message in fact 
has that prohibited content. At first blush, the 
regulations exempting certain advertisements 
transform the prohibition into a “time, place or * 
manner” restriction aiming only at the form of 
expression. According to ss. 88 to 90 of the Regu¬ 
lation respecting the application of the Consumer 
Protection Act, an advertisement can be aimed at 
children if: (1) it appears in certain magazines or 
inserts directed at children; (2) it announces a 
programme or show directed at children; or (3) it 
appears in or on a store window, display, contain¬ 
er, wrapping, or label. Yet, even if all advertising h 
aimed at children were permitted to appear in the 
manner specified, the restriction would be tied to 
content because it aims to restrict access to the 
particular message being conveyed. However, the 
regulations in question do more than just restrict ' 
the manner in which a particular content must be 
expressed. They also restrict content directly. Sec¬ 
tion 91 provides that even where advertisements 
directed at children are permitted, such advertise- . 
ments must not, for example “use a superlative to 
describe the characteristics of goods or services” or 


sion. Si la demanderesse conteste l’effet d’une 
action gouvernementale qui vise a reglementer le 
bruit, dans l’hypothese que le but de cette action 
est neutre quant a l’expression, elle doit demontrer 
que son but est de transmettre un message qui 
reflete les principes qui sous-tendent la liberte 
d’expression. La delimitation complete et precise 
des types d’activites qui favorisent ces principes 
releve evidemment d’un examen judiciaire qui doit 
etre fait dans chaque cas. Mais la demanderesse 
doit au moins decrire le message transmis et son 
rapport avec la recherche de la verite, la participa¬ 
tion au sein de la societe ou 1’enrichissement et 
l’epanouissement personnels. 

c. Les articles 248 et 249 

II ne fait pas de doute que l’objet des art. 248 et 
249 de la Loi sur la protection du consommateur 
etait de restreindre a la fois un type particulier de 
signification et certaines formes d’expression au 
nom de la protection des enfants. Sous reserve de 
ce qui est prevu par reglement, 1’art. 248 interdit la 
transmission d’un message commercial a des 
enfants de moins de treize ans. L’article 249 
enonce les facteurs dont il faut tenir compte pour 
decider si le message commercial a reellement le 
contenu que la loi interdit. A premiere vue, le 
reglement qui exempte certains messages publici- 
taires transforme l’interdiction en une restriction 
quant «au moment, a l’endroit ou a la maniere* qui 
viserait seulement la forme de l’expression. Selon 
les art. 88 a 90 du Reglement d’application de la 
Loi sur la protection du consommateur , un mes¬ 
sage publicitaire peut etre destine aux enfants: (1) 
s’il parait dans certaines revues ou certains encarts 
destines aux enfants; (2) s’il annonce une emission 
ou un spectacle destines aux enfants; ou (3) s’il est 
constitue par une vitrine, un etalage, un contenant, 
un emballage ou une etiquette. Pourtant, meme si 
toute publicite destinee aux enfants etait autorisee 
a condition d’etre faite de la maniere prescrite, la 
restriction serait liee au contenu parce qu’elle vise 
a limiter l’acces au message particulier qui est 
transmis. Cependant, le reglement en question fait 
plus que restreindre la maniere dont un contenu 
particulier doit etre exprime. II restreint le contenu 
directement. L’article 91 prevoit que, meme lors- 
que les messages publicitaires destines aux enfants 
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“directly incite a child to buy or to urge another 
person to buy goods or services or to seek informa¬ 
tion about it”. Furthermore, it is clear from the 
substantial body of material submitted by the 
Attorney General of Quebec as well as by the 
intervener, Gilles Moreau, president of the Office 
de la protection du consommateur, that the pur¬ 
ported mischief at which the Act and regulations 
were directed was the harm caused by the message 
itself. In combination, therefore, the Act and the 
regulations prohibit particular content of expres¬ 
sion. Such a prohibition can only be justified if it 
meets the test under s. 1 of the Canadian Charter 
and s. 9.1 of the Quebec Charter. 


D. Summary and Conclusion 

When faced with an alleged violation of the 
guarantee of freedom of expression, the first step 
in the analysis is to determine whether the plain¬ 
tiffs activity falls within the sphere of conduct 
protected by the guarantee. Activity which (1) 
does not convey or attempt to convey a meaning, 
and thus has no content of expression or (2) which 
conveys a meaning but through a violent form of 
expression, is not within the protected sphere of ^ 
conduct. If the activity falls within the protected 
sphere of conduct, the second step in the analysis is 
to determine whether the purpose or effect of the 
government action in issue was to restrict freedom g 
of expression. If the government has aimed to 
control attempts to convey a meaning either by 
directly restricting the content of expression or by 
restricting a form of expression tied to content, its 
purpose trenches upon the guarantee. Where, on h 
the other hand, it aims only to control the physical 
consequences of particular conduct, its purpose 
does not trench upon the guarantee. In determin¬ 
ing whether the government’s purpose aims simply 
at harmful physical consequences, the question ' 
becomes: does the mischief consist in the meaning 
of the activity or the purported influence that 
meaning has on the behaviour of others, or does it 
consist, rather, only in the direct physical result of j 
the activity. If the government’s purpose was not 
to restrict free expression, the plaintiff can still 


sont permis, ces messages ne doivent pas, par 
exemple, «employer un superlatif pour decrire les 
caracteristiques d’un bien ou d’un service* ou ((inci¬ 
ter directement un enfant a acheter ou a inviter 
a une autre personne a acheter un bien ou un service 
ou a s’informer a leur sujet». En outre, il ressort 
clairement de la masse imposante de documents 
soumis par le procureur general du Quebec ainsi 
que par l’intervenant Gilles Moreau, president de 
h l’Office de la protection du consommateur, que le 
pretendu mefait que la Loi et le reglement visaient 
etait le tort cause par le message lui-meme. Par 
consequent, l’effet combine de la loi et du regle- 
e ment est d’interdire un message particulier. Une 
telle restriction ne peut etre justifiee que si elle 
passe l’epreuve de l’article premier de la Charte 
canadienne et de Part. 9.1 de la Charte quebecoise. 

d D. Resume et conclusion 

Lorsqu’on allegue la violation de la garantie de 
la liberte d’expression, la premiere etape de l’ana- 
lyse consiste a determiner si Factivite du deman- 
deur releve du champ des activites protegees par la 
garantie. Une activite qui (1) ne transmet pas ni 
ne tente de transmettre une signification et qui est 
done expression sans contenu , ou (2) qui transmet 
une signification par une forme d’expression vio- 
lente, ne releve pas du champ des activites prote¬ 
gees. Si Factivite fait partie du champ des activites 
protegees, la deuxieme etape de l’analyse consiste 
a determiner si l’objet ou l’effet de Taction gouver- 
nementale en cause etait de restreindre la liberte 
d’expression. Si le gouvernement a voulu controler 
la transmission d’une signification soit en restrei- 
gnant directement le contenu de l’expression soit 
en restreignant une forme d’expression liee au 
contenu, son objet porte atteinte a la garantie. Par 
ailleurs, si le gouvernement veut seulement preve¬ 
nt les consequences materielles d’une conduite 
donnee, son objet ne porte pas atteinte a la garan¬ 
tie. Pour determiner si l’objet que poursuit le 
gouvernement vise simplement des consequences 
materielles prejudiciables, il faut se demander si le 
mefait est dans le message de Factivite ou dans 
l’influence qu’il est susceptible d’avoir sur le com- 
portement des autres, ou si le mefait se trouve 
uniquement dans le resultat materiel direct de 
Factivite. Si le gouvernement n’avait pas pour 
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claim that the effect of the government’s action 
was to restrict her expression. To make this claim, 
the plaintiff must at least identify the meaning 
being conveyed and how it relates to the pursuit of 
truth, participation in the community, or individu- a 
al self-fulfillment and human flourishing. 


In the.instant case, the plaintiffs activity is not 
excluded from the sphere of conduct protected by 
freedom of expression. The government’s purpose 
in enacting ss. 248 and 249 of the Consumer c 
Protection Act and in promulgating ss. 87 to 91 of 
the Regulation respecting the application of the 
Consumer Protection Act was to prohibit particu¬ 
lar content of expression in the name of protecting 
children. These provisions therefore constitute d 
limitations to s. 2(b) of the Canadian Charter and 
s. 3 of the Quebec Charter. They fall to be justi¬ 
fied under s. 1 of the Canadian Charter and s. 9.1 
of the Quebec Charter. 


VII— Whether the Limit on Freedom of Expres¬ 
sion Imposed by ss. 248 and 249 Is Justified , 
Under s. 9.1 of the Quebec Charter or s. 1 of J 

the Canadian Charter 


The issues raised in this part are as follows: (a) 
whether the meaning, role and effect of s. 9.1 of 
the Quebec Charter are essentially different from 
that of s. 1 of the Canadian Charter, (b) whether 
the scheme put into place by ss. 248 and 249 is so h 
vague as not to constitute a “limit prescribed by 
law”; (c) whether the materials (hereinafter 
referred to as the s. 1 and s. 9.1 materials) relied 
on by the Attorney General of Quebec are relevant 
to justifying ss. 248 and 249 as a reasonable limit ' 
upon freedom of expression; and (d) whether the s. 

1 and s. 9.1 materials justify banning commercial 
advertising directed at persons under thirteen 
years of age. 


objet de restreindre la liberte d’expression, le 
demandeur peut encore pretendre que l’effet de 
Taction du gouvernement etait de restreindre son 
expression. Pour etablir cette pretention, le deman¬ 
deur doit au moins decrire la signification trans- 
mise et son rapport avec la recherche de la verite, 
la participation au sein de la societe ou Tenrichis- 
sement et Tepanouissement personnels. 

O 

O 

En Tespece, Tactivite de la demanderesse relever-' 
bien du champ des activites protegees par la liberte 
d’expression. En adoptant les art. 248 et 249 de lqr 
Loi sur la protection du consommateur et les art.§ 
87 a 91 du Reglement d'application de la Loi suP 
la protection du consommateur, l’objet que pour-eo 
suivait le gouvernement etait d’interdire un con-*- 
tenu particulier d’une expression au nom de la 
protection des enfants. Ces dispositions apportent 
done des restrictions a Pal. 2b) de la Charte cana- 
dienne et a Tart. 3 de la Charte quebecoise. Elies 
doivent etre justifiees en vertu de Particle premier 
de la Charte canadienne et de Tart. 9.1 de la 
Charte quebecoise. 


VII— La restriction que les art. 248 et 249 appor¬ 
tent a la liberte d’expression est-elle justifiee 
en"vertu de Tart. 9.1 de la Charte qudbecoise 

ou de Particle premier de la Charte 

canadienne? 


Les questions traitees dans ce chapitre sont les 
suivantes: a) le sens, le role et l’effet de Tart. 9.1 
de la Charte quebecoise sont-ils essentiellement 
differents de ceux de Particle premier de la Charte 
canadienne? b) le regime mis en place par les art. 
248 et 249 est-il a ce point vague qu’il ne constitue 
pas une restriction prescrite «par une regie de 
droit»? c) les documents (ci-apres appeles les docu¬ 
ments relatifs a Particle premier et a Tart. 9.1) sur 
lesquels s’appuie le procureur general du Quebec 
sont-ils pertinents pour demontrer que les art. 248 
et 249 apportent une limite raisonnable a la liberte 
d’expression? et d) les documents relatifs a Parti¬ 
cle premier et a Tart. 9.1 justifient-ils Tinterdiction 
de la publicite commerciale destinee a des person- 
nes de moins de treize ans? 
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A. The Meaning of s. 9.1 of the Quebec Charter 
of Human Rights and Freedoms 

The respondent, Irwin Toy, argued that s. 3 of 
the Quebec Charter provides an absolute guaran¬ 
tee of free expression. On the respondent’s submis¬ 
sion, absent legislation declaring that these provi¬ 
sions apply notwithstanding the Quebec Charter, it 
was not open to the Attorney General to argue 
that ss. 248 and 249 constitute a reasonable limit 
to the s. 3 guarantee. However, in Ford, supra, 
this Court drew the following conclusion about s. 
9.1 of the Quebec Charter (at pp. 769-70): 

In the case at bar the Superior Court and the Court of 
Appeal held that s. 9.1 was a justificatory provision 
corresponding to s. 1 of the Canadian Charter and that 
it was subject, in its application, to a similar test of 
rational connection and proportionality. This Court 
agrees with that conclusion. 

Since the test of rational connection and propor¬ 
tionality under s. 9.1 of the Quebec Charter is 
essentially the same as the test under s. 1 of the 
Canadian Charter, the two tests will be considered 
together. 

B. Whether ss. 248 and 249 Are too Vague to 
Constitute a Limit Prescribed by Law 

The respondent contended that ss. 248 and 249 
were insufficiently precise to constitute a limit 
prescribed by law. For convenience, the two provi¬ 
sions are reproduced here: 

248. Subject to what is provided in the regulations, no 
person may make use of commercial advertising directed 
at persons under thirteen years of age. 

249. To determine whether or not an advertisement is 
directed at persons under thirteen years of age, account 
must be taken of the context of its presentation, and in 
particular of 

(a) the nature and intended purpose of the goods 
advertised; 

(b) the manner of presenting such advertisement; 

(c) the time and place it is shown. 


A. Le sens de Tart. 9.1 de la Charte des droits et 
libertes de la personne du Quebec 

L’intimee, Irwin Toy, soutient que l’art. 3 de la 
Charte quebecoise donne une garantie absolue a la 
iiberte d’expression. Selon Pintimee, en [’absence 
d’une loi qui declarerait que ces dispositions s’ap- 
pliquent nonobstant la Charte quebecoise, le pro- 
cureur general du Quebec ne pourrait soutenir que 
b les art. 248 et 249 constituent une limite raisonna- 
ble a la garantie de Part. 3. Dans l’arret Ford, 
precite, cette Cour a cependant tire la conclusion 
suivante quant a l’art. 9.1 de la Charte quebecoise 
(aux pp. 769 et 770): 

c En l’espece, la Cour superieure et la Cour d’appel ont 
conclu que l’art. 9.1 etait une disposition justificative 
correspondant a Particle premier de la Charte cana- 
dienne et que son application etait soumise a un critere 
semblable de proportionnalite et de lien rationnel. La 
4 Cour souscrit a cette conclusion. 

Puisque le critere de la proportionnalite et du lien 
rationnel a Pegard de Part. 9.1 de la Charte quebe¬ 
coise est essentiellement le meme que le critere 
e relatif a Particle premier de la Charte canadienne, 
les deux criteres seront examines ensemble. 

B. Les articles 248 et 249 sont-ils trop imprecis 
pour constituer une restriction prescrite par 

j une regie de droit? 

L’intimee soutient que les art. 248 et 249 ne sont 
pas assez precis pour constituer une restriction 
prescrite par une regie de droit. Par souci de 
commodite, les dispositions sont reproduites ici: 

248. Sous reserve de ce qui est prevu par reglement, nul 
ne peut faire de la publicite a but commercial destinee a 
des personnes de moins de treize ans. 

249. Pour determiner si un message publicitaire est ou 
h non destine a des personnes de moins de treize ans, on 

doit tenir compte du contexte de sa presentation et 
notamment: 

a) de la nature et de la destination du bien annonce; 

1 b ) de la maniere de presenter ce message publicitaire; 
c) du moment ou de l’endroit ou il apparait. 


The fact that such advertisement may be contained in Le fait qu’un tel message publicitaire soit contenu 
printed matter intended for persons thirteen years of age dans un imprime destine a des personnes de treize ans et 

and over or intended both for persons under thirteen j plus ou destine a la fois et a des personnes de moins de 
years of age and for persons thirteen years of age and treize ans et a des personnes de treize ans et plus ou qu’il 

over, or that it may be broadcast during air time intend- soit diffuse lors d’une periode d’ecoute destinee a des 
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ed for persons thirteen years of age and over or intended 
both for persons under thirteen years of age and for 
persons thirteen years of age and over does not create a 
presumption that it is not directed at persons under 
thirteen years of age. 

The respondent’s attack on the vagueness of these 
provisions was threefold: (1) ss. 248 and 249, read 
together, are confusing if not contradictory; (2) 
the courts are given insufficient guidance respect¬ 
ing how to interpret the ban on commercial adver¬ 
tising directed at children; and (3) there is too 
much scope for discretion to promulgate regula¬ 
tions. The third argument need not be addressed 
because this Court has already concluded that a 
limit is “prescribed by law within the meaning of s. 
1 if it is expressly provided for by statute or 
regulation , or results by necessary implication 
from the terms of a statute or regulation or from 
its operating requirements” ( R . v. Thomsen, 
[1988] 1 S.C.R. 640, at pp. 650-51 per Le Dain J. 
for the Court). (Emphasis added.) A regulation 
promulgated pursuant to the statutory discretion 
such as the one here impugned can itself constitute 
a limit prescribed by law. Thus, only the first two 
arguments will be addressed. 


a. Confusion and Contradiction 

The respondent alleged that the last paragraph 
of s. 249 makes it all but impossible for the 
manufacturer of a children’s product to know 
whether an advertisement of that product will run 
afoul of s. 248. One author has commented on the 
paragraph to the same effect (Martin, “Business 
Practices—Title II of the Quebec Consumer Pro¬ 
tection Act” in Meredith Memorial Lectures 1979, 
The New Consumer Protection Act of Quebec 
(1980), at p. 222): 

When this provision is read carefully, it seems that 
printed materials or broadcast time aimed only at adults 
are both covered, and this would appear to take away i 
from the original provisions of this section in which it is 
said that account must be taken of the context of the 
presentation of the advertisement. When this section is 
read as a whole, it would seem that the fact that the 
advertisement appeared in the Atlantic Monthly, or the j 
like, cannot be invoked as creating any presumption that 
an advertisement was not directed to children. On the 


personnes de treize ans et plus ou destinee a la fois a des 
personnes de moins de treize ans et a des personnes de 
treize ans et plus ne fait pas presumer qu’il n’est pas 
destine a des personnes de moins de treize ans. 
a 

L’argumentation de l’intimee quant au caractere 
imprecis de ces dispositions comporte trois volets: 
(1) les art. 248 et 249 forment un ensemble confus, 
b voire contradictoire; (2) ils ne fournissent pas au^Tf 
tribunaux d’indications suffisantes sur la facon 
d’interpreter l’interdiction de la publicite commer^ 
ciale destinee aux enfants; et (3) le pouvoir discreeo 
tionnaire d’adopter des reglements est trop larger] 
c II n’est pas necessaire de traiter du troisieme argu-^ 
ment parce que cette Cour a deja conclu qu’une 
restriction «est prescrite par une regie de droit au 
sens de l’art. 1 si elle est prevue expressement par 
une loi ou un reglement , ou si elle decoule neces- 
d sairement des termes d’une loi ou d’un regleme nt, 
ou de ses conditions d’application* ( R. c. Thomsen, 
[1988] 1 R.C.S. 640, aux pp. 650 et 651, le juge 
Le Dain au nom de la Cour). (Je souligne.) Un 
reglement promulgue en vertu d’un pouvoir discre- 
tionnaire prevu par la loi, tel que celui en l’espece, 
constitue une restriction prescrite par une regie de 
droit. Par consequent seuls les deux premiers argu¬ 
ments seront examines. 

f 

a. La confusion et la contradiction 

L’intimee allegue que le dernier paragraphe de 
l’art. 249 fait qu’il est presque impossible pour le 
fabricant d’un produit pour enfant de savoir si un 
8 message publicitaire relatif a ce produit sera con- 
traire a l’art. 248. Un auteur a fait la meme 
observation au sujet de ce paragraphe (Martin, 
•(Business Practices—Title II of the Quebec Con- 
h sumer Protection Act» dans Conferences Memorial 
Meredith 1979, La nouvelle Loi du Quebec sur la 
protection du consommateur (1980), a la p. 222): 
[traduction] Lorsqu’on lit la disposition attentive- 
ment, il semble que les imprimes ou que la periode de 
diffusion destines seulement aux adultes soient tous deux 
vises, ce qui differe apparemment du debut de cet article 
dans lequel il est dit qu’on doit tenir compte du contexte 
de la presentation du message publicitaire. Lorsque 
l’article est pris dans son ensemble, il semble que le fait 
que le message publicitaire paraisse dans YAtlantic 
Monthly ou une publication de ce genre ne puisse etre 
invoque a l’appui de 1’existence d’une presomption que le 
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other hand, this fact could be taken into account as part 
of the context of the presentation of the advertisement. 
There is, in short, a contradiction in terms in the article 
and some redrafting appears required. 


We conclude that s. 249 can be given a sensible 
construction. The narrow purpose of the last para¬ 
graph is to ensure that the three factors to be 
weighed by the judge, viz. the nature and intended 
purpose of the goods advertised, the manner of 
presenting the advertisement, and the time and 
place it is shown, are always weighed together. 
The last paragraph addresses only the third fac¬ 
tor—time and place. It makes clear that children’s 
product advertising, if presented in a manner 
aimed to attract children, is not permitted even if 
adults form the largest part of the public likely to 
see the advertisement. Of course if, in assessing 
“manner of presentation”, the judge concludes 
that no children were likely to see the advertise¬ 
ment, it is also unlikely that the means chosen 
were designed to attract children. But the factors 
must all be weighed according to the balance of 
probabilities. No presumption is to be drawn by 
considering the third factor alone. Read this way, 
there is nothing inherently confusing or contradic¬ 
tory about ss. 248 and 249. 


b. Judicial Discretion 

The respondent contended that the test set out 
in ss. 248 and 249 leaves an inordinately wide 
discretion in the judge to determine whether a 
commercial advertisement was aimed at children. 

It cites the Introduction to the Application Guide 
for Sections 248 and 249 , which comments on the 
prohibition against commercial advertising direct¬ 
ed at children: 

[T]he terms of the law can lend to different interpreta- i 
tions, thus allowing for some discretion in its applica¬ 
tion. This discretion is evident, for instance, in the 
determination of precisely what is meant by “intended 
for children”. Therefore, the Office considers it impor¬ 
tant to make public the standards it has set to determine j 
whether or not a given advertisement is permitted under 
the Act. 


message publicitaire n’etait pas destine aux enfants. Par 
contre, ce fait pourrait etre pris en consideration a titre 
d’element du contexte de la presentation du message 
publicitaire. Bref, il y a une contradiction dans les 
a termes de 1’article et sa redaction meriterait d’etre 
reprise. 

Nous sommes d’avis qu’il est possible de donner 
une interpretation logique a l’art. 249. Le dernier 
b paragraphs a pour objet restreint d’assurer que les 
trois facteurs dont le juge doit tenir compte, c.-a-d. 
la nature et la destination des biens annonces, la 
maniere de presenter le message publicitaire et le 
moment ou l’endroit ou il apparait, sont evalues 
c ensemble. Le dernier paragraphe ne porte que sur 
le troisieme facteur, le moment et l’endroit. Il dit 
clairement qu’une publicite pour un produit des¬ 
tine aux enfants presentee de fa 9 on a attirer l’at- 
tention des enfants est interdite meme si le public 
a susceptible de la voir est compose en majeure 
partie d’adultes. Evidemment lorsque, apres eva¬ 
luation de «la maniere de presenter* un message 
publicitaire, le juge conclut qu’aucun enfant n’est 
e susceptible de le voir, il est egalement peu proba¬ 
ble que les moyens choisis aient ete conqus pour 
attirer 1’attention des enfants. Mais il faut evaluer 
tous les facteurs selon la preponderance des proba- 
bilites. On ne peut tirer aucune presomption de 
/ l’examen du troisieme facteur seul. Interpretes de 
cette fa$on, les art. 248 et 249 n’ont rien d’intrin- 
sequement confus ou contradictoire. 

b. Le pouvoir discretionnaire des tribunaux 

L’intimee pretend que le critere etabli par les 
art. 248 et 249 confere au juge un pouvoir discre¬ 
tionnaire excessivement large pour decider si un 
message publicitaire est destine aux enfants. L’in¬ 
timee cite [’introduction du Guide d’application 
des articles 248 et 249 qui traite de 1’interdiction 
de faire de la publicite commerciale destinee aux 
enfants: 

Cependant, les termes memes de la loi peuvent preter a 
diverses interpretations, creant ainsi une marge discre¬ 
tionnaire dans son application. Par exemple, une telle 
discretion existe dans la determination de ce que Ton 
entend par «destinee a des enfants*. L’Office croit done 
important de publier les criteres qu’il a etablis pour 
determiner si une publicite est permise ou non, eu egard 
a la loi. 
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The respondent suggested that this reference to 
“discretion” made by the very agency charged 
with administering the statute demonstrates that 
ss. 248 and 249 are imprecise. 

Absolute precision in the law exists rarely, if at 
all. The question is whether the legislature has 
provided an intelligible standard according to 
which the judiciary must do its work. The task of 
interpreting how that standard applies in particu¬ 
lar instances might always be characterized as 
having a discretionary element, because the stand¬ 
ard can never specify all the instances in which it 
applies. On the other hand, where there is no 
intelligible standard and where the legislature has 
given a plenary discretion to do whatever seems 
best in a wide set of circumstances, there is no 
“limit prescribed by law”. 

Sections 248 and 249 do provide an intelligible 
standard to be applied in determining whether an 
advertisement is subject to restriction. According 
to s. 248, the advertisement must have commercial 
content and it must be aimed at those under 
thirteen years of age. As explained above, s. 249 
directs the judge to weigh three factors relating to 
the context in which the advertisement was pre¬ 
sented. The courts are not simply given a discre¬ 
tion to ban whichever advertisements they please. 
In order to help advertisers comply with the ss. 
248 and 249 standards, the Office de la protection 
du consommateur developed a more detailed series 
of guidelines which are not binding on the courts. 
One cannot infer from the existence of the guide¬ 
lines that the courts have no intelligible standard 
to apply. One can only infer that the Office found 
it reasonable, as part of its mandate, to provide a 
voluntary pre-clearance mechanism allowing 
advertisers in most cases to substitute administra¬ 
tive decision-making for judicial decision-making. 


C. The Relevance of the 5. 1 and s. 9.1 Materials 

The respondent contended that only evidence of 
legislative objective contemporary with the adop- 


L’intimee a explique que la mention de l’existence 
d’une «marge discretionnaire® dans un document 
emanant de l’organisme charge de l’application de 
la loi demontre bien que les art. 248 et 249 sont 
a imprecis. 

En droit, la precision absolue est rare, voire 
inexistante. La question est de savoir si le legisla¬ 
tes a formule une norme intelligible sur laquelle 
* le pouvoir judiciaire doit se fonder pour executer 
ses fonctions. L’interpretation de la maniere d’ap- 
pliquer une norme dans des cas particuliers com- 
porte toujours un element discretionnaire parce 
que la norme ne peut jamais preciser tous les cas 
duplication. Par contre, s’il n’existe aucune 
norme intelligible et si le legislates a confere le 
pouvoir discretionnaire absolu de faire ce qui 
semble etre le mieux dans une grande variete de 
d cas, il n’y a pas de restriction prescrite «par une 
regie de droit*. 

Les articles 248 et 249 fournissent une norme 
intelligible a appliquer pour determiner si un mes- 
e sage publicitaire peut faire 1’objet d’une restric¬ 
tion. Selon l’article 248, le message doit avoir un 
contenu commercial et viser les personnes de 
moins de treize ans. Comme on l’a deja explique, 
l’art. 249 impose au juge d’evaluer trois facteurs 
/ relatifs au contexte dans lequel le message publici¬ 
taire a ete presente. II ne confere pas aux tribu- 
naux le pouvoir discretionnaire d’interdire les mes¬ 
sages publicitaires qu’ils veulent. Afin d’aider les 
annonceurs a se conformer aux criteres des art. 
s 248 et 249, l’Office de la protection du consomma¬ 
teur a donne une serie de directives detaillees qui 
ne lient pas les tribunaux. On ne peut deduire de 
1’existence des directives que les tribunaux n’ont 
h pas de norme intelligible a appliquer. On peut 
seulement en deduire que l’Office a juge raisonna- 
ble, dans le cadre de son mandat, d’etablir une 
procedure volontaire d’approbation prealable qui 
permet aux annonceurs dans la plupart des cas de 
i soumettre leurs annonces a un processus decision- 
nel administratif plutot que judiciaire. 

C. La pertinence des documents relatifs a Varticle 

premier et a Tart. 9.1 

L’intimee pretend que seuls les elements de 
preuve relatifs a l’objet vise par le legislateur, 
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tion of ss. 248 and 249 was relevant to deciding 
whether these sections constitute a reasonable 
limit to freedom of expression. It therefore 
attacked the relevance of studies post-dating the 
enactment of the Consumer Protection Act and 
upon which the government did not rely in adopt¬ 
ing the legislation. 


Where the basis for its legislation is not obvious, 
the government must bring forward cogent and 
persuasive evidence demonstrating that the provi¬ 
sions in issue are justified having regard to the 
constituent elements of the s. 1 or s. 9.1 inquiry 
(see R. v. Oakes , supra, at p. 138). In showing 
that the legislation pursues a pressing and substan¬ 
tial objective, it is not open to the government to 
assert post facto a purpose which did not animate 
the legislation in the first place (s se Big M Drug 
Mart, supra , at p. 335). However, in proving that 
the original objective remains pressing and sub¬ 
stantial, the government surely can and should 
draw upon the best evidence currently available. 
The same is true as regards proof that the measure 
is proportional to its objective (see R. v. Edwards 
Books and Art Ltd., [1986] 2 S.C.R. 713, at p. 
769). It is equally possible that a purpose which 
was not demonstrably pressing and substantial at 
the time of the legislative enactment becomes 
demonstrably pressing and substantial with the 
passing of time and the changing of circumstances. 


The respondent claimed that the legislative 
debates provide no evidence of the intention of the 
government in enacting ss. 248 and 249 and there¬ 
fore argued that all other evidence is superfluous. 
Yet, the following statement of the Minister 
responsible for the legislation, commenting on why 
the government chose the thirteen-year-old age 
limit, gives an adequate sense of the general pur¬ 
pose underlying the legislation ( Journal des 
debats. Commissions parlementaires, 3 e sess., 31 e 
Leg., Commission permanente des consom- 
mateurs, cooperatives et institutions financieres, 
Etude du projet de loi n° 72— Loi sur la protection 
du consommateur (10), December 12, 1978—No. 
226, at p. B-9501): 


existant a Pepoque de Padoption des art. 248 et 
249, sont pertinents pour decider si ces articles 
constituent une limite raisonnable a la liberte de¬ 
pression. Elle conteste done la pertinence des 
a etudes posterieures a l’adoption de la Loi sur la 
protection du consommateur, etudes dont le gou- 
vernement ne disposait pas au moment de Padop- 
tion de la loi. 

* O 

Lorsque le fondement de sa loi n’est pas clair, 1&J> 

gouvernement doit presenter une preuve forte et 
persuasive afin d’etablir que les dispositions eito 
cause sont justifiees compte tenu des element^ 
c constilutifs de l’analyse en vertu de Particle pre-§ 
mier ou de Part. 9.1 (voir R. c. Oakes, precite, a 
p. 138). Pour demontrer que Pobjet de la loi est 
urgent et reel, le gouvernement ne peut invoquer a 
posteriori un objet qui n’a pu motiver Padoption de 
d la loi a Porigine (voir Big M Drug Mart, precite, a 
la p. 335). Toutefois, pour etablir que Pobjectif 
premier demeure urgent et reel, le gouvernement 
peut certainement et doit meme faire appel aux 
e meilleurs elements de preuve qui existent au 
moment de Panalyse. II en est de meme en ce qui 
concerne la preuve que la mesure est proportion- 
nelle a son objectif (voir R. c. Edwards Books and 
Art Ltd., [1986] 2 R.C.S. 713, a la p. 769). II est 
/ egalement possible d’etablir qu’un objet, dont le 
caractere urgent et reel ne pouvait pas etre etabli a 
Pepoque de Padoption du texte legislatif, a acquis 
ce caractere avec le temps et Pevolution des 
circonstances. 
g 

L’intimee pretend que les debats parlementaires 
n’apportent aucune preuve quant a Pintention du 
gouvernement lors de Padoption des art. 248 et 
h 249 et allegue done que toute autre preuve est 
superflue. Cependant, la declaration suivante du 
ministre responsable de la loi, au sujet des motifs 
pour lesquels le gouvernement a choisi la limite de 
treize ans, explique assez bien Pobjet general de la 
' loi ( Journal des debats, Commissions parlementai¬ 
res, 3 e sess., 31 e Leg., Commission permanente des 
consommateurs, cooperatives et institutions finan¬ 
cieres, Etude du projet de loi n° 72— Loi sur la 
. protection du consommateur (10), le 12 decembre 
1978—n° 226, a lap. B-9501): 
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[translation] Ms. Payette: What we wished to 
avoid at all costs—I think in response to an observation 
by the Office concerning the messages currently broad¬ 
cast—was not actually reaching children. The proposal 
that pre-school age children be covered by the Bill did 
not seem adequate in the circumstances. It seemed to us 
that thirteen years of age was a good limit. It is possible 
that certain children are able to draw distinctions and 
make choices by the age of twelve. Certainly from the 
age of fourteen they are generally able to do so. So it 
seemed to us that thirteen, though arbitrary, was fair. 


And since we have relied upon a regulatory frame¬ 
work which has been in place for a number of years and c 
which uses the age of thirteen as a cut-off, we adopted 
that age, on the basis of our experience to date. 

The question becomes whether the evidence sub- d 
mitted by the government establishes that children 
under 13 are unable to make choices and distinc¬ 
tions respecting products advertised and whether 
this in turn justifies the restriction on advertising 
put into place. Studies subsequent to the enact- e 
ment of the legislation can be used for this 
purpose. 

One might wonder why the Attorney General 
did not tender in evidence certain reports and f 
studies that were used by the government both in 
enacting the legislation and subsequently in 
reviewing its operation. Nor did the Attorney Gen¬ 
eral rely upon the deliberations of the two legisla- 
tive committees, one convened in 1976 and the 
other in 1978, which held hearings concerning 
revisions to the Consumer Protection Act. In her 
testimony before the 1978 committee, the Minister 
made repeated reference to studies conducted for h 
the government and, in particular, to a document 
tabled with the committee and prepared by the 
Office de la protection du consommateur respect¬ 
ing the proposed legislation on children’s advertis¬ 
ing. None of these materials were filed. In Septem- ' 
ber 1985, the Federal-Provincial Committee on 
Advertising Intended for Children prepared a 
report entitled The Effects of Quebec's Legislation 
Prohibiting Advertising Intended for Children. . 
The Attorney General did not see fit to put this 
report before the Court. We are left to assess the 


Mine Payette: Ce que nous voulions eviter a tout 
prix—jc pense que c’est a partir d’une observation de la 
part de l’office quant aux messages qui sont telediffuses 
presentement—c’etait de ne pas rejoindre veritablement 
les enfants. La proposition qui nous etait faite d’inclure 
dans le projet de loi des enfants d’age prescolaire ne 
nous paraissait pas une proposition suffisante dans les 
circonstances. II nous paraissait que treize ans etait une 
bonne moyenne. II se peut que certains enfants, a douze 
ans, soient en mesure de faire des distinctions, de faire 
des choix. II est sur qu’a partir de quatorze ans, en 
general, ils sont en mesure de le faire. Alors, il nous 
paraissait que treize ans etait arbitraire et juste a la fois. 

Et comme on s’appuie aussi sur une reglementation 
qui est en vigueur depuis un certain nombre d’annees et 
qui comprend 1’age de treize ans, nous avons retenu cet 
age, a partir des experiences qui ont ete faites jusqu’a 
maintenant. 

La question revient done a determiner si la preuve 
offerte par le gouvernement etablit que les enfants 
de moins de treize ans sont incapables de faire des 
choix et des distinctions en ce qui concerne les 
produits annonces et si cela, a son tour, justifie la 
restriction imposee a la publicite. Des etudes pos- 
terieures a Fadoption de la loi peuvent etre utili¬ 
ses a cette fin. 

On peut se demander pourquoi le procureur 
general n’a pas presente en preuve certains rap¬ 
ports et certaines etudes que le gouvernement a 
utilises tant au moment de Fadoption de la loi 
qu’apres, au moment de la revision de son applica¬ 
tion. Le procureur general ne s’est pas servi non 
plus des deliberations de deux commissions parle- 
mentaires, l’une convoquee en 1976 et l’autre en 
1978 pour tenir des audiences au sujet des modifi¬ 
cations a apporter a la Loi sur la protection du 
consommateur. Dans son temoignage devant la 
commission en 1978, la ministre a fait appel a 
plusieurs reprises aux etudes menees pour le 
compte du gouvernement et, en particulier, a un 
document depose aupres de la commission et pre¬ 
pare par FOffice de la protection du consomma¬ 
teur au sujet du projet de loi sur la publicite 
destinee aux enfants. Aucun de ces documents n’a 
ete depose. En septembre 1985, le Comite federal- 
provincial sur la publicite destinee aux enfants a 
prepare un rapport intitule Les effets de la loi 
quebecoise interdisant la publicite destinee aux 
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constitutionality of the legislation on the basis of 
the material that was filed. 


D. Whether the s. 1 and s. 9.1 Materials Justify 
Banning Commercial Advertising Directed at 
Persons Under Thirteen Years of Age 

It is now well established that the onus of 
justifying the limitation of a right or freedom rests 
with the party seeking to uphold the limitation, in 
this case the Attorney General of Quebec, and that 
the analysis to be conducted is that set forth by 
Dickson C.J. in R. v. Oakes, supra. 

a. Pressing and Substantial Objective 

The first part of the test involves asking whether 
the objective sought to be achieved by the 
impugned legislation relates to concerns which are 
“pressing and substantial in a free and democratic 
society”. Dickson C.J. explained this requirement 
in Oakes at pp. 138-39: 


enfants. Le procureur general a juge bon de ne pas 
presenter ce rapport a la Cour. II nous reste done a 
examiner la constitutionnalite de la loi a partir des 
documents deposes. 

a 

D. Les documents relatifs a Particle premier et a 
Tart. 9.1 justifient-ils Tinterdiction de la 
publicite commercial destinee aux personnes 
de moins de treize ansi 

b O 

II est maintenant bien etabli qu’il incombe a la 

partie qui cherche a maintenir la restriction appo^- 
tee a un droit ou a une liberte, en Fespece fe. 
procureur general du Quebec, de justifier cetfg 
c restriction et que l’analyse doit etre faite de 1§ 
faqon decrite par le juge en chef Dickson dahi 
l’arret R. c. Oakes, precite. 

os 

a. Un besoin urgent et reel 
d 

La premiere etape de I’analyse consiste a se 
demander si l’objectif que cherche a atteindre la 
loi contestee se rapporte a des preoccupations 
«urgentes et reelles dans une societe libre et demo- 
e cratique». Le juge en chef Dickson a explique cette 
exigence dans Farret Oakes, aux pp. 138 et 139: 


First, the objective, which the measures responsible for a 
limit on a Charter right or freedom are designed to 
serve, must be “of sufficient importance to warrant 
overriding a constitutionally protected right or free¬ 
dom”: R. v. Big M Drug Man Ltd., supra, at p. 352. 
The standard must be high in order to ensure that 
objectives which are trivial or discordant with the princi¬ 
ples integral to a free and democratic society do not gain 
s. 1 protection. It is necessary, at a minimum, that an 
objective relate to concerns which are pressing and 
substantial in a free and democratic society before it can 
be characterized as sufficiently important. 


Because we have already found that the plaintiffs 
activity falls within the sphere of conduct protect¬ 
ed by freedom of expression and that the purpose 
of the legislation is to prohibit particular content 
of expression in the name of protecting children, it 
is far from onerous to require that the concern 
underlying the restrictive legislation be a pressing 
and substantial one. Without such a high standard 
of justification, enshrined rights and freedoms 
would be stripped of most of their value. 


/ 


g 


h 


En premier lieu, Fobjectif que visent a servir les mesures 
qui apportent une restriction a un droit ou a une liberte 
garantis par la Charte, doit etre «suffisamment impor¬ 
tant pour justifier la suppression d’un droit ou d’une 
liberte garantis par la Constitution*: R. c. Big M Drug 
Mart Ltd., precite, a la p. 352. La norme doit etre severe 
afin que les objectifs peu importants ou contraires aux 
principes qui constituent l’essence meme d’une societe 
libre et democratique ne beneficient pas de la protection 
de I’article premier. II faut a tout le moins qu’un objectif 
se rapporte a des preoccupations urgentes et reelles dans 
une societe libre et democratique, pour qu'on puisse le 
qualifier de suffisamment important. 


Puisque nous avons deja conclu que les activites de 
la demanderesse relevent du champ des activites 
protegees par la liberte d’expression et que l’objet 
de la loi est d’interdire un contenu particulier 
1 d’expression au nom de la protection des enfants, 
ce n’est pas trop demander que d’exiger que la 
preoccupation qui a donne lieu a la legislation 
restrictive soit urgente et reelle. Sans cette norme 
j elevee de justification, les droits et libertes prote¬ 
ges par la Constitution perdraient une grande 
partie de leur valeur. 
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In our view, the Attorney General of Quebec 
has demonstrated that the concern which prompt¬ 
ed the enactment of the impugned legislation is 
pressing and substantial and that the purpose of 
the legislation is one of great importance. The a 
concern is for the protection of a group which is 
particularly vulnerable to the techniques of seduc¬ 
tion and manipulation abundant in advertising. In 
the words of the Attorney General of Quebec, 
[translation] “Children experience most mani- * 
festly the kind of inequality and imbalance be¬ 
tween producers and consumers which the legisla¬ 
ture wanted to correct.” The material given in 
evidence before this Court is indicative of a gener- 
alized concern in Western societies with the 
impact of media, and particularly but not solely 
televised advertising, on the development and per¬ 
ceptions of young children. (For example: Canadi¬ 
an Radio-Television and Telecommunications d 
Commission, Decision CRTC 79-320, April 30, 
1979, Renewal of the Canadian Broadcasting 
Corporation’s Television and Radio Network 
Licences, (1979) 113 Can. Gaz., Part I, 3082; 
Canadian Association of Broadcasters, Broadcast e 
Code for Advertising to Children , op. cit.; Canadi¬ 
an Broadcasting Corporation, Commercial 
Acceptance Policy Guideline, see in particular 
“The CBC and Children’s Advertising”; National . 
Association of Broadcasters, Television Code (21st 
ed. 1980), see in particular “Responsibility 
Towards Children”; Organization for Economic 
Cooperation and Development (OECD), Advertis¬ 
ing Directed at Children: Endorsements in Adver- s 
tising (1982); and J. J. Boddewyn, Advertising to 
Children: Regulation and Self-regulation in 40 
Countries (1984)). Broadly speaking, the concerns 
which have motivated both legislative and volun¬ 
tary regulation in this area are the particular * 
susceptibility of young children to media manipu¬ 
lation, their inability to differentiate between real¬ 
ity and fiction and to grasp the persuasive inten¬ 
tion behind the message, and the secondary effects . 
of exterior influences on the family and parental 
authority. Responses to the perceived problems are 
as varied as the agencies and governments which 
have promulgated them. However the consensus of 
concern is high. / 


A notre avis, le procureur general du Quebec a 
fait la preuve que la preoccupation qui a abouti a 
l’adoption de la loi contestee etait urgente et reelle 
et que l’objet de la loi etait d’une tres grande 
importance. La preoccupation est de proteger un 
groupe qui est particulierement vulnerable aux 
nombreuses techniques de seduction et de manipu¬ 
lation de la publicite. Selon les termes memes du 
procureur general du Quebec, «Ce sont eux qui 
vivent le plus manifestement cette situation d’infe- 
riorite et de desequilibre entre producteurs et con- 
sommateurs que le legislateur a voulu corriger®. 
Les documents presentes en preuve devant cette 
Cour font etat d’une preoccupation generalisee 
dans les societes occidentales a l’egard de l’effet 
des medias et particulierement, mais pas seule- 
ment, celui de la publicite teievisee, sur le develop- 
pement et les perceptions des jeunes enfants. (Par 
exemple: Conseil de la radiodiffusion et des tele¬ 
communications canadiennes, Decision CRTC 
79-320, le 30 avril 1979, Renouvellement des 
licences des reseaux de television et de radio de la 
Societe Radio-Canada, (1979) 113 Gaz. Can., 
Partie I, 3082; Association canadienne des radio- 
diffuseurs, Code de la publicite radiotelevisee des- 
tinee aux enfants, op. cit.; Societe Radio-Canada, 
Criteres de la politique du code publicitaire, voir 
en particulier, «Radio-Canada et la publicite desti- 
nee aux enfants®; National Association of Broad¬ 
casters, Television Code (21 e ed. 1980), voir en 
particulier ((Responsibility Towards Children®; 
Organisation de Cooperation et de Developpement 
Economiques (OCDE), Publicite destinee aux 
enfants: Attestations a des fins publicitaires 
(1982); et J. J. Boddewyn, Advertising to Chil¬ 
dren: Regulation and Self-regulation in 40 Coun¬ 
tries (1984)). De fa 9 on generate, les preoccupa¬ 
tions a l’origine de la loi et de la reglementation 
volontaire dans ce domaine concernent la vulnera¬ 
bility particuliere des jeunes enfants face a la 
manipulation exercee par les medias, leur incapa¬ 
city de distinguer la fiction de la realite ou de saisir 
l’intention persuasive que comporte le message et 
les effets secondaires des influences exterieures sur 
la famille et l’autorite parentale. Les solutions 
apportees aux problemes per 9 us sont aussi variees 
que les agences et gouvernements qui les ont for- 
mulees. Tous s’accordent cependant sur l’impor- 
tance du probleme. 
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In establishing the factual basis for this general¬ 
ly identified concern, the Attorney General relied 
heavily upon the U.S. Federal Trade Commission 
(FTC) Final Staff Report and Recommendation, 
In the Matter of Children’s Advertising, which 
contains a thorough review of the scientific evi¬ 
dence on the subject as at 1981. The Report 
emerged from a rulemaking proceeding initiated 
by the FTC. The Report’s assessment both of 
children’s cognitive ability to evaluate television 
advertising directed at them and of the possible 
remedies to mitigate the adverse effects of such 
advertising are relevant here. One of its principal 
conclusions is that young children (2-6) cannot 
distinguish fact from fiction or programming from 
advertising and are completely credulous when 
presented with advertising messages (at 
pp. 34-35): 

In summary, the rulemaking record establishes that 
the specific cognitive abilities of young children lead to 
their inability to fully understand child-oriented televi¬ 
sion advertising, even if they grasp some aspects of it. 
They place indiscriminate trust in the selling message. 
They do not correctly perceive persuasive bias in adver¬ 
tising, and their life experience is insufficient to help 
them counter-argue. Finally, the content, placement and 
various techniques used in child-oriented television com¬ 
mercials attract children and enhance the advertising 
and the product. As a result, children are not able to 
evaluate adequately child-oriented advertising. 


The Report thus provides a sound basis on which 
to conclude that television advertising directed at 
young children is per se manipulative. Such adver¬ 
tising aims to promote products by convincing 
those who will always believe. 

It is reasonable to extend this conclusion in two 
ways. First, it can be extended ip advertising in 
other media. For example, the OECD Report, op. 
cit., discusses children’s advertising in all media 
including television, although the greatest body of 
evidence focusses on the persuasive force of televi¬ 
sion advertising. Second, it can be extended to 
advertising aimed at older children (7-13). The 
Attorney General filed a number of studies reach- 


Pour etablir le contexte factuel de cette preoccu¬ 
pation generale, le procureur general s’est surtout 
fonde sur le U.S. Federal Trade Commission 
(FTC) Final Staff Report and Recommendation, 
a In the Matter of Children's Advertising, qui con¬ 
sent une etude approfondie de la preuve scientifi- 
que qui existait sur le sujet en 1981. Le rapport 
decoule d’une procedure de reglementation etablie 
par le FTC. Dans ce rapport, l’analyse des capaci-- 
b tes cognitives des enfants pour evaluer la publici^ 
televisee qui leur est destinee et des moyens possSS. 
bles de minimiser les effets nuisibles de cette publjig 
cite, est pertinente en l’espece. Selon l’une des 
c principales conclusions du rapport, les jeunes 
enfants (de 2 a 6 ans) sont incapables de distil^ 
guer la fiction de la realite ou les messages public^ 
taires des emissions proprement dites, et ils croiei^ 
aveuglement ce que presente les messages publici- 
d taires (aux pp. 34 et 35): 

[traduction] En resume, le dossier produit en vue 
d’etablir des reglements demontre qu’en raison de leurs 
capacites cognitives specifiques, les jeunes enfants sont 
incapables de bien comprendre la publicite televisee qui 
e leur est destinee meme s’ils en saisissent certains aspects. 
Ils croient aveuglement le message de vente. Ils ne 
per^oivent pas correctement la distorsion persuasive de 
la publicite et leur experience de la vie n’est pas suffi- 
sante pour leur permettre d’envisager un point de vue 
/ contraire. Enfin, le contenu, 1’endroit et les diverses 
techniques de la publicite commerciale destinee aux 
enfants sont choisis pour attirer les enfants et mettre en 
valeur la publicite et le produit. Par consequent, les 
enfants sont incapables d’evaluer correctement la publi- 
g cite qui leur est destinee. 

Le rapport etaye solidement la conclusion que la 
publicite televisee destinee aux jeunes enfants est 
en soi manipulatrice. Elle vise a promouvoir des 
h produits en convainquant ceux qui sont toujours 
prets a tout croire. 

II est raisonnable d’etendre la portee de cette 
conclusion de deux fagons. Premierement, elle peut 
' s’appliquer a la publicite dans d’autres medias. Par 
exemple, le rapport de 1’OCDE, precite, porte sur 
la publicite destinee aux enfants dans tous les 
medias, y compris la television, bien que la 
j majeure partie de la preuve se rapporte a la force 
persuasive de la publicite televisee. Deuxiemement, 
elle peut s’appliquer a la publicite destinee a des 
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ing somewhat different conclusions about the age 
at which children generally develop the cognitive 
ability to recognize the persuasive nature of adver¬ 
tising and to evaluate its comparative worth. The 
studies suggest that at some point between age 
seven and adolescence, children become as capable 
as adults of understanding and responding to 
advertisements. The majority in the Court of 
Appeal interpreted this evidence narrowly and 
found that it only justified the objective of regulat¬ 
ing advertising aimed at children six or younger, 
not the regulation of advertising aimed at children 
between the ages of seven and thirteen. They 
concluded, and we agree, that the evidence was 
strongest with respect to the younger age category. 
Opinion is more divided when children in the older 
age category are involved. But the legislature was 
not obliged to confine itself solely to protecting the 
most clearly vulnerable group. It was only required 
to exercise a reasonable judgment in specifying the 
vulnerable group. 


As Dickson C.J. noted in R. v. Edwards Books 
and Art Ltd., supra, at pp. 781-82, commenting on 
the legislative decision to exempt businesses having 
seven or fewer employees from a Sunday closing 
rule: 

I might add that I do not believe there is any magic in 
the number seven as distinct from, say, five, ten, or 
fifteen employees as a cut-off point for eligibility for the 
exemption. In balancing the interests of retail employees 
to a holiday in common with their family and friends 
against the s. 2(a) interests of those affected the Legis¬ 
lature engaged in the process envisaged by s. 1 of the 
Charter. A “reasonable limit” is one which, having 
regard to the principles enunciated in Oakes, it was 
reasonable for the legislature to impose. The courts are 
not called upon to substitute judicial opinions for legisla¬ 
tive ones as to the place at which to draw a precise line. 


The same can be said of evaluating competing 
credible scientific evidence and choosing thirteen, 
as opposed to ten or seven, as the upper age limit 


enfants plus ages (7 a 13 ans). Le procureur 
general a depose un certain nombre d’etudes qui 
arrivent a des conclusions quelque peu differentes 
quant a Page auquel les enfants acquierent des 
a capacites cognitives suffisantes pour reconnaitre la 
nature persuasive de la publicite et evaluer sa 
valeur relative. Les etudes permettent de dire que 
quelque part entre Page de sept ans et Padoles- 
cence, les enfants deviennent tout aussi capables 
b que les adultes de comprendre les messages pul^- 
citaires et d’y reagir. La Cour d’appel, a la maj&- 
rite, a donne une interpretation restrictive a cejje 
preuve et a conclu qu’elle justifiait uniquemeat 
Pobjectif de reglementation de la publicite destinee 
aux enfants de six ans ou moins et non la publicise 
destinee aux enfants de sept a treize ans. Elleg£ 
conclu, et nous partageons son avis, que la pret^e 
etait plus convaincante a Pegard des plus jeunes. 
rf Les opinions ne sont pas unanimes quant a la 
categorie des plus ages. Le legislateur n’etait 
cependant pas oblige de se limiter seulement a 
proteger le groupe le plus clairement vulnerable. II 
etait tenu seulement d’exercer un jugement raison- 
e nable dans Pidentification du groupe vulnerable. 

Comme Pa souligne le juge en chef Dickson 
dans l’arret R. c. Edwards Books and Art Ltd., 
precite, aux pp. 781 et 782, au sujet de la decision 
J legislative d’exempter les commerces qui comp- 
taient sept employes ou moins de Pobligation de 
fermer leurs portes le dimanche: 

J’ajouterais que je ne vois rien de magique dans le 
g choix du chiffre sept plutot que, disons, cinq, dix ou 
quinze employes comme etant le nombre limite pour etre 
admissible a Pexemption. En evaluant les interets qu’ont 
les salaries du commerce de detail a beneficier d’un jour 
commun de conge avec leurs families et leurs amis par 
h rapport aux droits que possedent les personnes touchees 
en vertu de Pal. 2a), le legislateur s’est engage dans le 
processus envisage par Particle premier de la Charte. 
Une alimite raisonnable» est une limite qui, compte tenu 
des principes enonces dans Parrel Oakes, pouvait etre 
l raisonnablement imposee par le legislateur. Les tribu- 
naux ne sont pas appeles a substituer des opinions 
judiciaires a cedes du legislateur quant a l’endroit ou 
tracer une ligne de demarcation. 

j On peut dire la meme chose de Pevaluation de 
preuves scientifiques credibles mais divergentes et 
du choix de treize ans plutot que de dix ou de sept 
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for the protected group here in issue. Where the 
legislature mediates between the competing claims 
of different groups in the community, it will inevi¬ 
tably be called upon to draw a line marking where 
one set of claims legitimately begins and the other 
fades away without access to complete knowledge 
as to its precise location. If the legislature has 
made a reasonable assessment as to where the line 
is most properly drawn, especially if that assess¬ 
ment involves weighing conflicting scientific evi¬ 
dence and allocating scarce resources on this basis, 
it is not for the court to second guess. That would 
only be to substitute one estimate for another. In 
dealing with inherently heterogeneous groups 
defined in terms of age or a characteristic analo¬ 
gous to age, evidence showing that a clear majority 
of the group requires the protection which the 
government has identified can help to establish 
that the group was defined reasonably. Here, the 
legislature has mediated between the claims of 
advertisers and those seeking commercial informa¬ 
tion on the one hand, and the claims of children 
and parents on the other. There is sufficient evi¬ 
dence to warrant drawing a line at age thirteen, 
and we would not presume to re-draw the line. We 
note that in Ford, supra, at pp. 777-79, the Court 
also recognized that the government was afforded 
a margin of appreciation to form legitimate objec¬ 
tives based on somewhat inconclusive social 
science evidence. 


In sum, the objective of regulating commercial 
advertising directed at children accords with a 
general goal of consumer protection legislation, 
viz. to protect a group that is most vulnerable to 
commercial manipulation. Indeed, that goal is re¬ 
flected in general contract doctrine (see, for exam¬ 
ple, Civil Code of Lower Canada, arts. 987 and 
1001 to 1011 respecting contracts with minors). 
Children are not as equipped as adults to evaluate 
the persuasive force of advertising and advertise¬ 
ments directed at children would take advantage 
of this. The legislature reasonably concluded that 
advertisers should be precluded from taking 
advantage of children both by inciting them to 


ans comme Page limite superieur du groupe pro¬ 
tege en cause. Lorsque !e legislateur arbitre entre 
les revendications divergentes de differents groupes 
de la collectivite, il est oblige de tracer une ligne de 
a demarcation qui est a la fois le point de depart 
legitime des unes et le point ou les autres dispa- 
raissent, sans etre en mesure de savoir exactement 
ou cette ligne se trouve. Si le legislateur a fait une 
evaluation raisonnable quant a la place approprj£e 
* de la ligne de demarcation, surtout quand cefoje 
evaluation exige Pappreciation de preuves scientj«- 
ques contradictoires et la repartition de ressourcgs 
limitees, il n’appartient pas aux tribunaux de^e 
c prononcer apres coup. Ce serait seulement subs^- 
tuer une evaluation a une autre. Quand on tra|$e 
de groupes heterogenes en soi et definis en fonction 
de Page ou d’une caracteristique analogue a Page, 
la preuve qu’une forte majorite du groupe requiert 
d le genre de protection prevue par le gouvernement 
peut permettre d’etablir que le groupe a ete defini 
de fa?on raisonnable. En Pespece, le legislateur a 
arbitre entre les revendications des annonceurs et 
de ceux qui demandent une information de nature 
e commerciale, d’une part, et les revendications des 
enfants et des parents, d’autre part. La preuve est 
suffisante pour tracer la ligne de demarcation a 
l’age de treize ans et nous ne nous permettrions 
P pas de retracer la ligne. Soulignons que, dans 
l’arret Ford, precite, aux pp. Ill a 779, la Cour a 
egalement reconnu que le gouvernement disposait 
d’une certaine latitude pour formuler des objectifs 
legitimes fondes sur des preuves en matiere de 
g sciences humaines qui n’etaient pas totalement 
concluantes. 

Bref, Pobjectif de reglementer la publicite com¬ 
merciale destinee a des enfants est conforme au 
h but general d’une loi sur la protection du consom- 
mateur, c.-a-d. de proteger un groupe qui est tres 
vulnerable a la manipulation commerciale. De 
plus, ce but ressort de la theorie generate des 
contrats (voir, par exemple, les art. 987 et 1001 a 
1 1011 du Code civil du Bas-Canada sur les con¬ 
trats conclus avec des mineurs). Les capacites des 
enfants ne sont pas aussi developpees que celles des 
adultes pour evaluer la force persuasive de la 
j publicite et les messages publicitaires destines aux 
enfants tirent avantage de ce fait. Le legislateur a 
raisonnablement conclu qu’il fallait empecher que 
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make purchases and by inciting them to have their 
parents make purchases. Either way, the advertiser 
would not be able to capitalize upon children’s 
credulity. The s. 1 and s. 9.1 materials demon¬ 
strate, on the balance of probabilities, that chil- a 
dren up to the age of thirteen are manipulated by 
commercial advertising and that the objective of 
protecting all children in this age group is predi¬ 
cated on a pressing and substantial concern. We 
thus conclude that the Attorney General has dis- b 
charged the onus under the first part of the Oakes 
test. 


b. Means Proportional to the Ends 

The second part of the s. 1 and s. 9.1 test 
involves balancing a number of factors to deter¬ 
mine whether the means chosen by the government d 
are proportional to its objective. As Dickson C.J. 
stated in Edwards Books and Art Ltd., supra, at 
p. 768: 

e 

Second, the means chosen to attain those objectives 
must be proportional or appropriate to the ends. The 
proportionality requirement, in turn, normally has three 
aspects: the limiting measures must be carefully 
designed, or rationally connected, to the objective; they y 
must impair the right as little as possible; and their 
effects must not so severely trench on individual or 
group rights that the legislative objective, albeit impor¬ 
tant, is nevertheless outweighed by the abridgement of 
rights. g 

i. Rational Connection 

There can be no doubt that a ban on advertising 
directed to children is rationally connected to the h 
objective of protecting children from advertising. 
The government measure aims precisely at the 
problem identified in the s. 1 and s. 9.1 materials. 

It is important to note that there is no general ban 
on the advertising of children’s products, but * 1 
simply a prohibition against directing advertise¬ 
ments to those unaware of their persuasive intent. 
Commercial advertisements may clearly be direct¬ 
ed at the true purchasers—parents or other adults. . 
Indeed, non-commercial educational advertising 
aimed at children is permitted. Simply put, adver- 


les annonceurs exploitent les enfants soit en les 
incitant a acheter soit en les incitant a presser 
leurs parents d’acheter. D’une faqon comme de 
l’autre, l’annonceur ne pourrait pas tirer profit de 
la credulite des enfants. Les documents relatifs 
aux articles premier et 9.1 demontrent, selon la 
preponderance des probability, que jusqu’a l’age 
de treize ans les enfants peuvent etre manipules 
par la publicite commerciale et que l’objectif de- 
proteger tous les enfants de ce groupe d’age es^ 
fonde sur une preoccupation urgente et reell 
Nous sommes done d’avis que le procureur genera^ 
s’est acquitte de l’obligation que lui imposait lst 
premiere partie du critere de l’arret Oakes. 

C\3 

b. Des moyens proportionnels aux fins 

00 

La deuxieme partie du critere des articles pre^ 
mier et 9.1 exige qu’on soupese un certain nombre 
de facteurs pour determiner si les moyens choisis 
par le gouvernement sont proportionnels a son 
objectif. Comme l’a affirme le juge en chef Dick¬ 
son dans l’arret Edwards Books and Art Ltd., 
precite, a la p. 768: 

En second lieu, les moyens choisis pour atteindre ces 
objectifs doivent etre proportionnels ou appropries a ces 
fins. La proportionnalite requise, a son tour, comporte 
normaiement trois aspects: les mesures restrictives doi¬ 
vent etre soigneusement con^ues pour atteindre 1’objectif 
en question, ou avoir un lien rationnel avec cet objectif; 
elles doivent etre de nature a porter le moins possible 
atteinte au droit en question et leurs effets ne doivent 
pas empieter sur les droits individuels ou collectifs au 
point que l’objectif legislatif, si important soit-il, soit 
neanmoins supplante par l’atteinte aux droits. 

i. Le lien rationnel 

II n’y a pas de doute que l’interdiction de la 
publicite destinee aux enfants a un lien rationnel 
avec l’objectif de proteger les enfants contre la 
publicite. Les mesures prises par le gouvernement 
visent precisement le probleme traite dans les 
documents relatifs aux articles premier et 9.1. II 
est important de souligner que nous ne sommes pas 
en presence d’une interdiction generate de la publi¬ 
cite de produits pour enfants mais simplement 
d’une interdiction de presenter des messages publi- 
citaires a ceux qui ne sont pas conscients du fait 
que ces messages visent a persuader. Les messages 
publicitaires peuvent certainement s’adresser aux 
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tisers are prevented from capitalizing on the ina¬ 
bility of children either to differentiate between 
fact and fiction or to acknowledge and thereby 
resist or treat with some skepticism the persuasive 
intent behind the advertisement. In the present « 
case, we are of the opinion that the evidence does 
establish the necessary rational connection be¬ 
tween means and objective. In Ford, by contrast, 
no rational connection was established between 
excluding all languages other than French from b 
signs in Quebec and having the reality of Quebec 
society communicated through the “visage lin- 
guistique”. 


ii. Minimal Impairment d 

We turn now to the requirement that “the 
means, even if rationally connected to the objective 
... should impair ‘as little as possible’ the right or 
freedom in question”: Oakes , supra, at p. 139. We 
would note that in this context, the standard of 
proof is the civil standard, that is, proof on the 
balance of probabilities. Furthermore, as Dickson 
C.J. observed in Oakes, supra, at p. 137: / 


Within the broad category of the civil standard, there 
exist different degrees of probability depending on the 
nature of the case: see Sopinka and Lederman, The Law 
of Evidence in Civil Cases (Toronto: 1974), at p. 385. 

As Lord Denning explained in Baler v. Bater, [1950] 2 
All E.R. 458 (C.A.), at p. 459: 

h 

The case may be proved by a preponderance of proba¬ 
bility, but there may be degrees of probability within 
that standard. The degree depends on the subject- 
matter. A civil court, when considering a charge of i 
fraud, will naturally require a higher degree of proba¬ 
bility than that which it would require if considering 
whether negligence were established. It does not adopt 
so high a degree as a criminal court, even when it is 
considering a charge of a criminal nature, but still it j 
does require a degree of probability which is commen¬ 
surate with the occasion. 


veritables acheteurs, les parents ou d’autres adul- 
tes. En fait, la publicite educative non commer- 
ciale destinee aux enfants est permise. En termes 
simples, on veut empecher les annonceurs de tirer 
profit de l’incapacite des enfants de distinguer la 
realite de la fiction ou de reconnaitre la force 
persuasive cachee du message publicitaire, et done 
d’y resister ou d’y reagir avec un certain scepti- 
cisme. En l’espece, nous sommes d’avis que la 
preuve demontre l’existence du lien rationnel 
necessaire entre les moyens et l’objectif. Par oppo¬ 
sition, dans l’arret Ford, aucun lien rationnel 
n’avait ete etabli entre l’exclusion de toutes les 
autres langues que le frangais de l’affichage au 
Quebec et la communication de la realite de la 
societe quebecoise a travers son «visage linguisti- 
que». 

ii. L’atteinte minimale au droit ou a la liberte 

Abordons maintenant l’autre exigence selon 
laquelle, meme a supposer qu’il y ait un tel lien 
rationnel, «le moyen choisi doit etre de nature a 
porter «le moins possible* atteinte au droit ou a la 
liberte en question*: Oakes, precite, p. 139. Nous 
tenons a souligner qu’a cet egard la norme de 
preuve est celle qui s’applique en matiere civile, 
c.-a-d. la preuve selon la preponderance des proba¬ 
bility. En outre, comme Fa souligne le juge en 
chef Dickson dans l’arret Oakes, precite, a la 
p. 137: 

La norme generate applicable en matiere civile comporte 
differents degres de probabilite qui varient en fonction 
de la nature de chaque espece: voir Sopinka et Leder¬ 
man, The Law of Evidence in Civil Cases (Toronto: 
1974), a la p. 385. Comme I’explique lord Denning dans 
Bater v. Bater, [1950] 2 All E.R. 458 (C.A.), a la 
p. 495: 

[traduction] La preuve peut etre faite selon la 
preponderance des probability, mais cette norme peut 
comporter des degres de probabilite. Ce degre depend 
de 1’objet du litige. Une cour civile, saisie d’une 
accusation de fraude, exigera naturellement un degre 
de probabilite plus eleve que celui qu’elle exigerait en 
examinant si la faute a ete etablie. Elle n’adopte pas 
une norme aussi severe que le ferait une cour crimi- 
nelle, meme en examinant une accusation de nature 
criminelle, mais il reste qu’elle exige un degre de 
probabilite proportionne aux circonstances. 


1989 CanLII 87 (SCC) 



[1989] 1 R.C.S. 


irwin TOY LTD. c. Quebec (p. G.) Le Juge en chef et autres 


993 


This observation is particularly relevant to the 
“minimal impairment” branch of the Oakes pro¬ 
portionality test. The party seeking to uphold the 
limit must demonstrate on a balance of probabili¬ 
ties that the means chosen impair the freedom or 
right in question as little as possible. What will be 
“as little as possible” will of course vary depending 
on the government objective and on the means 
available to achieve it. As the Chief Justice wrote 
in Oakes, supra, at p. 139: 


Although the nature of the proportionality test will vary 
depending on the circumstances, in each case courts will 
be required to balance the interests of society with those 
of individuals and groups. 

Thus, in matching means to ends and asking 
whether rights or freedoms are impaired as little as 
possible, a legislature mediating between the 
claims of competing groups will be forced to strike 
a balance without the benefit of absolute certainty 
concerning how that balance is best struck. Vul¬ 
nerable groups will claim the need for protection 
by the government whereas other groups and 
individuals will assert that the government should 
not intrude. In Edwards Books and Art Ltd., 
supra, Dickson C.J. expressed an important con¬ 
cern about the situation of vulnerable groups (at 
p. 779): 

In interpreting and applying the Charter I believe that 
the courts must be cautious to ensure that it does not 
simply become an instrument of better situated individu¬ 
als to roll back legislation which has as its object the 
improvement of the condition of less advantaged 
persons. 

When striking a balance between the claims of 
competing groups, the choice of means, like the 
choice of ends, frequently will require an assess¬ 
ment of conflicting scientific evidence and differ¬ 
ing justified demands on scarce resources. Demo¬ 
cratic institutions are meant to let us all share in 
the responsibility for these difficult choices. Thus, 
as courts review the results of the legislature’s 
deliberations, particularly with respect to the pro¬ 
tection of vulnerable groups, they must be mindful 
of the legislature’s representative function. For 
example, when “regulating industry or business it 


Cette remarque est particulierement pertinente 
relativement au volet de «l’atteinte minimale* du 
critere de proportionnalite de l’arret Oakes. C’est 
a la partie qui cherche a maintenir la restriction 
a qu’il incombe de demontrer, selon la preponde¬ 
rance des probability, que les moyens choisis por¬ 
tent le moins possible atteinte au droit ou a la 
liberte en question. Ce qui est «le moins possible* 
va bien stir varier selon l’objectif du gouvernement 
b et les moyens dont il dispose pour l’atteindre. 
Comme le Juge en chef l’a dit dans 1’arret Oakes, 
precite, p. 139: 

Meme si la nature du critere de proportionnalite pourra 
c varier selon les circonstances, les tribunaux devront, 
dans chaque cas, soupeser les interets de la societe et 
ceux de particuliers et de groupes. 

Ainsi, en faisant correspondre les moyens et les 
fins, et en se demandant s’il a ete porte le moins 
possible atteinte aux droits ou aux libertes, le 
legislateur en arbitrant entre les revendications de 
groupes concurrents, sera encore oblige de trouver 
le point d’equilibre sans pouvoir etre absolument 
e certain d’ou il se trouve. Les groupes vulnerables 
vont revendiquer la protection du gouvernement 
alors que les autres groupes et individus affirme- 
ront que le gouvernement ne doit pas intervenir. 
Dans l’arret Edwards Books and Art Ltd., precite, 
/ le juge en chef Dickson a exprime une preoccupa¬ 
tion importante en ce qui concerne la situation des 
groupes vulnerables (a la p. 779): 

Je crois que lorsqu’ils interpretent et appliquent la 
Charte, les tribunaux doivent veiller a ce qu’elle ne 
^ devienne pas simplement l’instrument dont se serviront 
les plus favorises pour ecarter des lois dont l’objet est 
d’ameliorer le sort des moins favorises. 

h Pour trouver le point d’equilibre entre des groupes 
concurrents, le choix des moyens, comme celui des 
fins, exige souvent 1’evaluation de preuves scientifi- 
ques contradictoires et de demandes legitimes mais 
contraires quant a la repartition de ressources 
' limitees. Les institutions democratiques visent a ce 
que nous partagions tous la responsabilite de ces 
choix difficiles. Ainsi, lorsque les tribunaux sont 
appeles a controier les resultats des deliberations 
j du legislateur, surtout en matiere de protection de 
groupes vulnerables, ils doivent garder a l’esprit la 
fonction representative du pouvoir legislatif. Par 
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is open to the legislature to restrict its legislative 
reforms to sectors in which there appear to be 
particularly urgent concerns or to constituencies 
that seem especially needy” ( Edwards Books and 
Art Ltd., supra, at p. 772). a 


In other cases, however, rather than mediating 
between different groups, the government is best b 
characterized as the singular antagonist of the 
individual whose right has been infringed. For 
example, in justifying an infringement of legal 
rights enshrined in ss. 7 to 14 of the Charter, the 
state, on behalf of the whole community, typically c 
will assert its responsibility for prosecuting crime 
whereas the individual will assert the paramountcy 
of principles of fundamental justice. There might 
not be any further competing claims among differ- d 
ent groups. In such circumstances, and indeed 
whenever the government’s purpose relates to 
maintaining the authority and impartiality of the 
judicial system, the courts can assess with some 
certainty whether the “least drastic means” for e 
achieving the purpose have been chosen, especially 
given their accumulated experience in dealing with 
such questions: see Sunday Times v. United King¬ 
dom (1979), 2 E.H.R.R. 245, at p. 276. The same 
degree of certainty may not be achievable in cases f 
involving the reconciliation of claims of competing 
individuals or groups or the distribution of scarce 
government resources. 


In the instant case, the Court is. called upon to 
assess competing social science evidence respecting 
the appropriate means for addressing the problem 
of children’s advertising. The question is whether h 
the government had a reasonable basis, on the 
evidence tendered, for concluding that the ban on 
all advertising directed at children impaired free¬ 
dom of expression as little as possible given the ,• 
government’s pressing and substantial objective. 


The strongest evidence for the proposition that 
this ban impairs freedom of expression as little as 
possible comes from the FTC Report. Because the 


exemple «en reglementant une industrie ou un 
commerce, il est loisible au legislateur de limiter sa 
reforme legislative a des secteurs ou il semble y 
avoir des preoccupations particulierement urgentes 
ou a des categories ou cela semble particuliere¬ 
ment necessaire» ( Edwards Books and Art Ltd., 
precite, a la p. 772). 

Il arrive parfois qu’au lieu d’arbitrer entre des 
groupes differents, le gouvernement deviempT 
plutot ce qu’on pourrait appeler l’adversaire singu- 
lier de l’individu dont le droit a ete viole. 
exemple, pour justifier une atteinte a des droit® 
consacres par les art. 7 a 14 de la Charte, l’Etal 
fera valoir, au nom de toute la societe, sa responsa- 
bilite de poursuivre les criminels alors que la per- 
sonne fera valoir le caractere preponderant dg 
principes de justice fondamentale. Il est possible 
qu’il n’y ait pas de demandes contradictoires 
venant de differents groupes. Dans de tels cas, et 
d’ailieurs chaque fois que I’objet du gouvernement 
se rapporte au maintien de 1’autorite et de l’impar- 
tialite du systeme judiciaire, les tribunaux peuvent 
decider avec un certain degre de certitude si les 
[traduction] «moyens les moins radicaux» ont 
ete choisis pour parvenir a l’objectif compte tenu 
de la somme d’experience acquise dans le regle- 
ment de ces questions: voir Sunday Times v. 
United Kingdom (1979), 2 E.H.R.R. 245, a la p. 
276. II ne sera peut-etre pas possible d’atteindre le 
meme degre de certitude dans des cas exigeant la 
conciliation de revendications contraires de grou¬ 
pes ou d’individus ou la repartition de ressources 
gouvernementales limitees. 

En l’espece, la Cour est appelee a evaluer des 
preuves contradictoires, qui relevent des sciences 
humaines, quant aux moyens appropries de faire 
face au probleme de la publicite destinee aux 
enfants. La question est de savoir si le gouverne¬ 
ment etait raisonnablement fonde, compte tenu de 
la preuve offerte, a conclure qu’interdire toute 
publicite destinee aux enfants portait le moins 
possible atteinte a la liberte d’expression etant 
donne l’objectif urgent et reel que visait le 
gouvernement. 

La meilleure preuve a l’appui de l’affirmation 
que cette interdiction porte le moins possible 
atteinte a la liberte d’expression provient du rap- 
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Report found that children are not equipped to 
identify the persuasive intent of advertising, con¬ 
tent regulation could not address the problem. The 
Report concluded that the only effective means for 
dealing with advertising directed at children would « 
be a ban on all such advertising because “[a]n 
informational remedy would not eliminate nor 
overcome the cognitive limitations that prevent 
young children from understanding advertising” 

(p. 36). However, the Report also concluded that b 
such a ban could not be implemented either on the 
basis of audience composition data or on the basis 
of a definition of “advertising directed at chil¬ 
dren”. It thus counselled against a ban (at p. 2): c 


[T]he record establishes that the only effective remedy 4 
would be a ban on all advertisements oriented toward 
young children, and such a ban, as a practical matter, 
cannot be implemented. 

The Report gave two reasons why a ban could e 
not be implemented on the basis of audience com¬ 
position data. First, according to the Report, view¬ 
ing audiences were not so sufficiently segmented 
that one could implement a total ban on advertis¬ 
ing during time periods when, on the basis of / 
television ratings, programming is directed at 
young children. Only one network program was 
identified as attracting a viewing audience com¬ 
posed, over 30 per cent, by young children. 
Second, if the percentage were relaxed to, say, 20 s 
per cent, a total ban on advertising would catch 
too many non-children and would still fail to catch 
all programs frequently watched by young children 
(at pp. 39-41): /( 


The data indicate that if either a 50% or a 30% audience 
cutoff figure is used ( i.e. when young children constitute 
50% or 30% of the actual viewing audience), advertising i 
on only one network program (Captain Kangaroo) 
would be affected. Advertising on more programs would 
be included in a ban only if the cutoff figure were 
lowered to 20%. However, the staff believes that utiliz¬ 
ing a 20% cutoff figure would not be advisable because j 
the use of such a low cutoff figure would affect the 
viewing of the 80% of the audience who are not young 


port de la FTC. Parce qu’on a conclu dans le 
rapport que les enfants n’ont pas la capacite de 
discerner le but persuasif du message publicitaire, 
une reglementation du contenu ne pouvait regler le 
probleme. Selon les conclusions du rapport, le seul 
moyen efficace de traiter de la publicite destinee 
aux enfants etait de l’interdire tout a fait car 
[traduction] «[u]n correctif informationnel 
n’eliminerait ni ne surmonterait les limites cogniti- 
ves qui empechent les jeunes enfants de compren^ 
dre ce que sont les messages publicitaires® (p. 36)^2. 
Cependant, on conclut egalement dans le rappor^ 
qu’une telle interdiction ne pourrait etre mise enq 
oeuvre ni a partir des donnees sur la composition: 
de l’auditoire ni a partir d’une definition de laj 
«publicite destinee aux enfants*. En consequence^ 
le rapport ne recommandait pas l’interdiction (a 1^5 

p. 2): 

[traduction] [L]es documents ont revele que le seul 
correctif efficace serait d’interdire toute publicite desti¬ 
nee aux jeunes enfants et cette interdiction ne peut, a 
toutes fins pratiques, etre mise en oeuvre. 

Le rapport fait etat de deux raisons pour les- 
quelles une interdiction ne pourrait etre mise en 
oeuvre a partir de donnees sur la composition de 
l’auditoire. Premierement, selon le rapport, les 
categories de telespectateurs ne sont pas assez 
compartimentees pour que Ton puisse interdire 
totalement la publicite pendant des periodes 
d’ecoute au cours desquelles, d’apres les cotes 
d’ecoute, les emissions sont destinees aux jeunes 
enfants. On a identifie une seule emission du 
reseau qui attirait un auditoire compose de plus de 
30 p. 100 de jeunes enfants. Deuxiemement, si le 
pourcentage etait ramene a 20 p. 100 par exemple, 
une interdiction absolue viserait trop de telespecta¬ 
teurs autres que des enfants et n’atteindrait tou- 
jours pas toutes les emissions que les enfants regar¬ 
ded frequemment (aux pp. 39 a 41): 

[traduction] Les donnees indiquent que si une tran¬ 
che de 50 p. 100 ou de 30 p. 100 de l’auditoire etait 
utilisee (c.-a-d. lorsque les jeunes enfants represented 
50 p. 100 ou 30 p. 100 des telespectateurs reels), la 
publicite presentee au cours d’une seule emission du 
reseau (Captain Kangaroo) serait touchee. Ce n’est que 
si la tranche etait reduite a 20 p. 100 qu’un plus grand 
nombre d’emissions seraient touchees par l’interdiction. 
Le personnel de la Commission ne recommande pas 
l’utilisation d’une tranche reduite a 20 p. 100 parce que 
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children and who do not have their cognitive 
limitations .... 

Staff believes that implementing a ban utilizing a 20% 
figure would not be advisable because the ban’s scope a 
would still be underinclusive from the standpoint of 
advertising affected and the proportion of the child’s 
total television viewing affected ... Further analysis of 
viewing data for young children (two to five) indicates 
more specifically that if a 20% cutoff figure were used, /, 
advertising on only 24 network programs would be 
affected, 22 of which are shown on Saturday or Sunday 
mornings. The use of a 20% figure would not include 
advertising on child-oriented programs shown during 
other time periods. Only 13% of a young child’s weekly c 
viewing of television occurs on weekend mornings. 


Because the FTC Report focussed on the effect d 
of advertising aimed at young children (2-6) and 
proceeded on the basis that advertising directed at 
older children (7-13) did not pose a problem, it 
concluded, reasonably enough, that no definition 
could distinguish adequately between advertising 
directed at young children and advertising directed 
at older children (at pp. 44-45): 

[The preliminary] Staff Report suggested a definition of / 
“advertising directed to children” based on program 
design. A remedy based on this definition would ban 
advertising “in or adjacent to programs that have been 
designated as children’s programs using some a priori 
judgments.” The major and inherent drawback to this g 
definition is that it does not distinguish between pro¬ 
grams designed for younger children and those designed 
for older children .... 

The lack of specificity in categorizing children’s pro- A 
grams as being primarily for two-six year olds appears 
to coincide with the industry’s practice of not directing 
advertisements solely to young children. For instance, 
CBS stated: “while certain advertisers who use television 
may wish to address young viewers, they rarely, if ever, / 
limit their appeal to the young children alone.” 


Sections 248 and 249 preserve the rationale for 
a ban contained in the FTC Report at the same 
time as overcoming the practical limitations sug- 


cela toucherait 80 p. 100 de telespectateurs qui ne sont 
pas de jeunes enfants et n’ont pas leurs limites cognitives 

Le personnel ne recommande pas la mise en ceuvre 
d’une interdiction fondee sur le chiffre de 20 p. 100 
parce que 1’etendue de l’interdiction serait encore insuf- 
fisante du point de vue de la publicite visee et de la 
proportion de la periode d’ecoute totale des enfants [...] 
Une analyse plus poussee des periodes d’ecoute chez les 
jeunes enfants (deux a cinq ans) indique plus preci^ 
ment que, si une tranche de 20 p. 100 etait utilisee, se&te 
la publicite de 24 emissions presentees sur le resell 
serait touchee et que 22 de ces emissions sont present^ 
le samedi ou le dimanche matin. L’utilisation d’uoe 
tranche de 20 p. 100 ne viserait pas les emissions desTt- 
nees aux enfants presentees au cours d’autres periocjSj; 
d’ecoute. Les matins de la fin de semaine represeijfp 
seulement 13 p. 100 de la periode d’ecoute hebdorr^- 
daire d’un jeune enfant. T_ 

Parce que le rapport portait surtout sur l’effet de 
la publicite destinee aux jeunes enfants (2 a 6 ans) 
et tenait pour acquis que eelle destinee aux plus 
ages (7 a 13 ans) ne soulevait aucune difficult^, la 
FTC a conclu assez raisonnablement qu’aucune 
definition ne permettait de faire une distinction 
adequate entre la publicite destinee aux jeunes 
enfants et celle destinee aux enfants plus ages (aux 
pp. 44 et 45): 

[traduction] Le personnel a propose dans le rapport 
[provisoire] une definition de «publicite destinee aux 
enfants* fondee sur la planification des emissions. Si un 
correctif etait apporte selon cette definition, la publicite 
serait interdite «au cours ou aux alentours d’emissions 
qui sont qualifiees d’emissions pour enfants a partir de 
jugements precon 5 us». Le defaut majeur et inherent de 
cette definition est qu’elle n'etablit pas de distinctions 
entre les emissions destinees aux plus jeunes enfants et 
celles destinees aux plus ages . .. 

L’absence de precision dans la classification des emis¬ 
sions pour les enfants de deux a six ans, parait coincider 
avec la pratique commerciale de ne pas adresser les 
messages publicitaires uniquement aux jeunes enfants. 
Par exemple, CBS a declare: «bien que certains annon- 
ceurs qui utilisent la television puissent vouloir s’adres- 
ser aux jeunes auditeurs, il arrive rarement, sinon 
jamais, qu’ils adressent exclusivement leurs messages 
aux jeunes enfants.# 

Les articles 248 et 249 conservent le raisonne- 
ment qui selon le rapport de la FTC justifierait 
1’interdiction tout en apportant une solution aux 
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gested therein. The sections contemplate a larger 
age group than that envisaged by the FTC Report, 
and always allow advertising aimed at adults, 
thereby avoiding the difficulties identified in the 
Report both with a ban based on audience compo- « 
sition and with a ban based on the definition of 
“advertising directed to children”. The Applica¬ 
tion Guide for Sections 248 and 249 helps to 
illustrate this. It specifies a number of time periods 
during the day when, based on Bureau of Broad¬ 
cast Measurement (BBM) statistics, over 15 per 
cent of the audience is made up of children aged 2 
to 11. It was possible to arrive at these time 
periods despite the FTC’s arguments precisely e 
because a larger target group was specified. Fur¬ 
thermore, using this larger target group, it was 
possible for the Office de la protection du consom- 
mateur to identify products and advertising meth¬ 
ods aimed at children. In this way, the 15 per cent d 
cut-off does not serve to justify a ban on all 
advertising (as the 20 per cent cut-off discussed by 
the FTC was designed to do). By specifying 
categories of (1) products, (2) advertisements and 
(3) audience, the Guide allows for a sophisticated e 
appraisal of when an advertisement is aimed at 
children. These three categories are drawn directly 
from s. 249 and their elaboration by the Office is 
an attempt to perform the same balancing test j. 
required of the courts. Three categories of prod¬ 
ucts are specified: (1) those aimed exclusively at 
children (toys, and certain candies and foods); (2) 
those having a large attraction for children (cer¬ 
tain cereals, desserts and games); and (3) those g 
aimed at adults. Four categories of advertisements 
are specified: (1) those not likely to interest chil¬ 
dren; (2) those not designed to interest children; 

(3) those directed only partly to children; and (4) 
those aimed mainly at children. Three categories * 
of audience are specified: (1) children compose 
over 15 per cent; (2) children compose between 5 
per cent and 15 per cent; and (3) children compose 
less than 5 per cent. On this basis, the Guide sets . 
forth a table according to which different kinds of 
advertisements for the various product categories 
will be permitted depending upon audience compo¬ 
sition. There is a system of pre-clearance run by a 
committee of the Office which helps advertisers to 


limites pratiques qui y sont mentionnees. Les arti¬ 
cles visent un groupe d’age plus large que celui 
envisage dans le rapport de la FTC et autorisent 
toujours les messages publicitaires destines aux 
adultes, evitant ainsi les difficultes que le rapport 
associe a une interdiction fondee sur la composi¬ 
tion de l’auditoire et a une interdiction fondee sur 
la definition de l’expression «publicite destinee aux 
enfants». Le Guide d’application des articles 248 
et 249 illustre bien ce point. II identifie un certaift) 
nombre de periodes d’ecoute pendant la journee au 
cours desquelles plus de 15 p. 100 de l’auditoirq*. 
selon les statistiques du Bureau of Broadcast Mea^ 
surement (BBM), sont des enfants de 2 a 11 ans. I! 
a ete possible d’identifier ces periodes d’ecoutc 
malgre les arguments de la FTC, justement parcg. 
qu’on a utilise un groupe cible plus large. En outr^D 
a partir de ce groupe cible plus large, l’Office de 15“ 
protection du consommateur a pu identifier les 
produits et methodes publicitaires destines aux 
enfants. De cette fa^on, la tranche de 15 p. 100 ne 
sert pas a justifier l’interdiction de toute publicite 
(comme etait censee le faire la tranche de 
20 p. 100 examinee par la FTC). En identifiant les 
categories (1) de produits, (2) de messages publici¬ 
taires et (3) d’auditeurs, le Guide prevoit une 
evaluation tres elaboree pour determiner quand un 
message publicitaire est destine aux enfants. Ces 
trois categories proviennent directement de 1’art. 
249 et l’Office les a con$ues dans le but d’appli- 
quer le meme critere que les tribunaux utilisent 
lorsqu’ils soupesent differents facteurs. Trois cate¬ 
gories de produits sont identifiees: (1) les produits 
exclusivement destines aux enfants (les jouets, cer- 
taines friandises et certains aliments); (2) les pro¬ 
duits qui presentent un attrait marque pour les 
enfants (certains jeux, certaines cereales et cer¬ 
tains desserts); et (3) les produits destines aux 
adultes. Quatre categories de messages publicitai¬ 
res sont identifiees: (1) les messages qui ne sont 
pas susceptibles d’interesser les enfants; (2) les 
messages qui ne sont pas comjus pour interesser les 
enfants; (3) les messages partiellement destines 
aux enfants; et (4) les messages principalement 
destines aux enfants. Trois categories d’auditoires 
sont identifiees: (1) l’auditoire qui comprend plus 
de 15 p. 100 d’enfants; (2) l’auditoire qui com- 
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determine whether any given commercial is sub¬ 
ject to the ban. 


While ss. 248 and 249 do not incorporate all the 
details included in the Guide, they do put into 
place the framework for a practicable ban on 
advertising directed at children. The courts, rather 
than the Office de la protection du consommateur, 
are left with the final word as to whether, for 
example, the strictest limit on advertising should 
apply where children compose over 15 per cent of 
the audience rather than, for example, 20 per cent. 
But if a ban is the only effective means to achieve 
the legislative objective, and if such a ban can only 
be implemented using a flexible balancing test, the 
legislature cannot be faulted for leaving that 
balancing to the courts. Indeed, this should help to 
ensure that minimal impairment of free expression 
is a constant factor in the application of the law. 


Of course, despite the FTC Report’s conclusions 
to the contrary, the respondent argued that a ban 
was not the only effective means for dealing with 
the problem posed by children’s advertising. In 
particular, it pointed to the self-regulation mech¬ 
anism provided by the Broadcast Code for Adver¬ 
tising to Children as an obvious alternative and 
emphasized that Quebec was unique among indus¬ 
trialized countries in banning advertising aimed at 
children (see Boddewyn, op. cit.) The latter asser¬ 
tion must be qualified in two respects. First, as of 
1984, Belgium, Denmark, Norway and Sweden did 
not allow any commercials on television and radio. 
Second, throughout Canada, as in Italy, the public 
network does not accept children’s commercials 
(except, in the case of the CBC, during “family 
programs”). Consequently, Quebec’s ban on ad¬ 
vertising aimed at children is not out of proportion 


prend entre 5 p. 100 et 15 p. 100 d’enfants; et (3) 
l’auditoire qui comprend moins de 5 p. 100 d’en¬ 
fants. A partir de cela, le Guide a etabli une grille 
qui indique les differents types de messages publi- 
« citaires associes aux diverses categories de produits 
qui seront permis selon la composition de l’audi¬ 
toire. Un comite de l’Office responsable d’un sys- 
teme d’approbation prealable aide les annonceurs 
a determiner si un message publicitaire donne 
b risque d’etre interdit. 

Bien que les art. 248 et 249 ne reprennent pas 
tous les elements contenus dans le Guide, ils four- 
nissent le cadre qui permet effectivement d’inter- 
dire les messages publicitaires destines aux 
enfants. En dernier ressort, il appartient aux tribu- 
naux et non a l’Office de la protection du consom¬ 
mateur de decider si, par exemple, la restriction la 
d plus severe a la publicite devrait s’appliquer lors- 
que l’auditoire comprend plus de 15 p. 100 d’en¬ 
fants plutot que par exemple 20 p. 100. Mais si 
1’interdiction est le seul moyen efficace d’atteindre 
l’objectif du legislateur, et si une telle interdiction 
e ne peut etre appliquee que grace a un critere 
souple qui permet de soupeser les differents fac- 
teurs, on ne peut reprocher au legislateur de laisser 
cette tache aux tribunaux. Cela pourrait d’ailleurs 
permettre d’assurer que l’atteinte minimale a la 
liberte d’expression est un facteur constant dans 
l’application de la loi. 

Evidemment, malgre les conclusions contraires 
„ du rapport de la FTC, l’intimee a soutenu que 
l’interdiction de la publicite n’etait pas le seul 
moyen efficace de regler le probleme de la publi¬ 
cite destinee aux enfants. Elle a fait valoir en 
particulier le mecanisme d’autodiscipline prevu 
h dans le Code de la publicite radiotelevisee destinee 
aux enfants comme un autre moyen evident et a 
insiste sur le fait que le Quebec etait seul parmi les 
pays industrialises a interdire la publicite destinee 
aux enfants (voir Boddewyn, op. cit.) La derniere 
' affirmation merite d’etre nuancee a deux egards. 
Premierement, depuis 1984, la Belgique, le Dane- 
mark, la Norvege et la Suede interdisent la diffu¬ 
sion de messages publicitaires a la television et a la 
j radio. Deuxiemement, partout au Canada, comme 
en Italie, le reseau public n’accepte pas les messa¬ 
ges publicitaires destines aux enfants (sauf, dans le 
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to measures taken in other jurisdictions. Nor is 
legislative action to protect vulnerable groups 
necessarily restricted to the least common 
denominator of actions taken elsewhere. Based on 
narrower objectives than those pursued by Quebec, 
some governments might reasonably conclude that 
self-regulation is an adequate mechanism for ad¬ 
dressing the problem of children’s advertising. But 
having identified advertising aimed at persons 
under thirteen as per se manipulative, the legisla¬ 
ture of Quebec could conclude, just as reasonably, 
that the only effective statutory response was to 
ban such advertising. 


In sum, the evidence sustains the reasonableness 
of the legislature’s conclusion that a ban on com¬ 
mercial advertising directed to children was the 
minimal impairment of free expression consistent 
with the pressing and substantial goal of protecting 
children against manipulation through such adver¬ 
tising. While evidence exists that other less intru¬ 
sive options reflecting more modest objectives were 
available to the government, there is evidence 
establishing the necessity of a ban to meet the 
objectives the government had reasonably set. This 
Court will not, in the name of minimal impair¬ 
ment, take a restrictive approach to social science 
evidence and require legislatures to choose the 
least ambitious means to protect vulnerable 
groups. There must nevertheless be a sound evi¬ 
dentiary basis for the government’s conclusions. In 
Ford, there was no evidence of any kind intro¬ 
duced to show that the exclusion of all languages 
other than French was necessary to achieve the 
objective of protecting the French language and 
reflecting the reality of Quebec society. What 
evidence was introduced established, at most, that 
a marked preponderance for the French language 
in the “visage linguistique ” was proportional to 
that objective. The Court was prepared to allow a 
margin of appreciation to the government despite 
the fact that less intrusive measures, such as 
requiring equal prominence for the French lan¬ 
guage, were available. But there still had to be an 


cas de Radio-Canada, au cours des Emissions 
familiales»). Par consequent, l’interdiction que le 
Quebec impose a-la publicite destinee aux enfants 
n’est pas disproportionnee en comparaison des 
a mesures adoptees dans d’autres ressorts. De plus, 
les mesures legislatives visant a proteger des grou- 
pes vulnerables ne se limitent pas necessairement 
au plus petit commun denominateur des mesures 
prises ailleurs. Selon des objectifs plus limites que 
b ceux que recherche le Quebec, il se peut qtid 
certains gouvernements concluent raisonnableme^ 
que l’autodiscipline est un moyen approprie tpf 
regler le probleme de la publicite destinee atK 
c enfants. Mais ayant conclu que la publicite destS 
nee aux personnes de moins de 13 ans etait en soi 
manipulatrice, le legislates quebecois pouvait toq$ 
aussi raisonnablement conclure que la seule sol^ 
tion legislative efficace etait de l’interdire. 
d 

En resume, la preuve montre le caractere raison- 
nable de la conclusion du legislates que l’interdic- 
tion de la publicite commerciale destinee aux 
enfants constituait l’atteinte minimale a la liberte 
e d’expression qui repondait a 1’objectif urgent et 
reel de proteger les enfants contre la manipulation 
qu’exerce la publicite. Bien que, selon la preuve, le 
gouvernement dispose d’autres options comportant 
une intrusion moindre qui repondent a des objec- 
f tifs plus modestes, la preuve demontre aussi la 
necessite d’interdire la publicite pour parvenir aux 
objectifs que le gouvernement s’est raisonnable¬ 
ment fixes. Cette Cour n’adoptera pas une inter- 
g pretation restrictive de la preuve en matiere de 
sciences humaines, au nom du principe de 1’at- 
teinte minimale, et n’obligera pas les legislatures a 
choisir les moyens les moins ambitieux pour prote¬ 
ger des groupes vulnerables. Neanmoins, les con- 
h elusions du gouvernement doivent s’appuyer sur 
des elements de preuve solides. Dans I’arret Ford, 
aucun element de preuve n’avait ete presente pour 
demontrer que l’exclusion de toutes les langues 
autres que le fran$ais etait necessaire pour parve- 
1 nir a l’objectif vise qui etait de proteger la langue 
fran 9 aise et de refleter la realite de la societe 
quebecoise. Les elements de preuve presentes eta- 
blissaient tout au plus qu’une nette predominance 
. de la langue francaise dans le «visage linguistique » 
serait proportionnelie a cet objectif. La Cour etait 
prete a reconnaitre au gouvernement une certaine 
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evidentiary basis for concluding that the means 
chosen were proportional to the ends and impaired 
freedom of expression as little as possible. In Ford, 
that evidentiary basis did not exist. 


iii. Deleterious Effects 

c 

There is no suggestion here that the effects of 
the ban are so severe as to outweigh the govern¬ 
ment’s pressing and substantial objective. Adver¬ 
tisers are always free to direct their message at 
parents and other adults. They are also free to d 
participate in educational advertising. The real 
concern animating the challenge to the legislation 
is that revenues are in some degree affected. This 
only implies that advertisers will have to develop e 
new marketing strategies for children’s products. 
Thus, there is no prospect that “because of the 
severity of the deleterious effects of [the] measure 
on individuals or groups, the measure will not be 
justified by the purposes it is intended to serve” / 
{Oakes, at p. 140). The final component of the 
proportionality test is easily satisfied. In Ford, by 
contrast, the Attorney General of Quebec under¬ 
scored the importance of the “visage linguistique ” 
for francophone identity and culture and yet the g 
effect of the measure taken was to prohibit the 
public manifestation of the identity and culture of 
non-francophones. 


c. Conclusion 

Based on the s. 1 and s. 9.1 materials, we 
conclude that ss. 248 and 249 constitute a reason¬ 
able limit upon freedom of expression and would 
accordingly uphold the legislation under s. 1 of the 
Canadian Charter and s. 9.1 of the Quebec 
Charter. 


latitude dans cette evaluation meme s’il existait 
des mesures constituant une intrusion moindre, 
comme exiger que le fran$ais soit aussi en evidence 
que toute autre langue. Mais il fallait quand meme 
fournir des elements de preuve a l’appui de la 
conclusion que les moyens choisis etaient propor- 
tionnels aux fins poursuivies et qu’ils portaient le 
moins possible atteinte a la liberte d’expression. 
Dans l’arret Ford, ces elements de preuve etaient 
inexistants. 

iii. Les effets prejudiciables 

En Pespece, on ne laisse pas entendre que les 
effets de l’interdiction sont tellement severes qu’ils 
l’emportent sur l’objectif urgent et reel du gouver- 
nement. II est toujours loisible aux annonceurs 
d’adresser leur message aux parents et aux autres 
adultes. Its sont egalement fibres de participer a la 
publicite educative. La veritable preoccupation a 
l’origine de la contestation de la loi est qu’elle 
touche les revenus dans une certaine mesure. Cela 
signifie simplement que les annonceurs devront 
inventer de nouvelles strategies de commercialisa¬ 
tion des produits pour enfants. II n’y a done aucun 
risque «qu’en raison de la gravite [des] effets pre¬ 
judiciables [de la mesure] sur des particuliers ou 
sur des groupes, la mesure ne soit pas justifiee par 
les objectifs qu’elle est destinee a servir* {Oakes, a 
la p. 140). Le dernier element du critere de pro- 
portionnalite est respecte. Par opposition, dans 
l’arret Ford, le procureur general du Quebec avait 
souligne l’importance du «visage linguistique » pour 
Pidentite et la culture francophones et, pourtant, la 
mesure prise avait pour effet d’interdire la mani¬ 
festation publique de Pidentite et la culture des 
non-francophones. 

c. Conclusion 

A partir des documents relatifs a 1’article pre¬ 
mier et a Part. 9.1, nous concluons que les art. 248 
et 249 apportent une restriction raisonnable a la 
liberte d’expression et que la loi est done valide en 
application de Particle premier de la Charte cana- 
dienne et de Part. 9.1 de la Charte quebecoise. 
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VIII— Whether ss. 248 and 249 Violate s. 7 of the 
Canadian Charter of Rights and Freedoms 

One issue remains to be considered. The a 
respondent alleges that ss. 248 and 249 of the 
Consumer Protection Act infringe s. 7 of the 
Charter. The legislation contemplates a possible 
restriction to liberty which could occur, so the 
argument goes, in a manner not in accordance * 
with the principles of fundamental justice. The 
respondent submits that s. 278 of the Consumer 
Protection Act, read together with ss. 248 and 249, 
provides for penal sanctions based on a prohibition 
which is impermissibly vague. The appellant takes 
no position on the question of whether the princi¬ 
ples of fundamental justice give rise to “vagueness 
doctrine”. Its submission is simply that the law is 
not vague—a submission which was accepted by ^ 
Vallerand J.A., the only justice in the court below 
to deal with the question. 

We have determined in the context of the s. 1 
discussion that ss. 248 and 249 are not vague in e 
terms of either confusion and contradiction or 
judicial discretion. Thus, there could only be a 
further challenge under s. 7 if a stricter vagueness 
test were applied to the penal sanction. 


There is, however, an issue logically prior to that 
of vagueness, namely whether corporations can 
invoke s. 7 of the Charter in their aid. In order to 
properly understand the submissions of the 
respondent in this regard, we reproduce here the 
statutory scheme of penalties against contraven¬ 
tions of ss. 248 and 249. A 

278 . Every person other than a corporation who is 
guilty of an offence constituting a prohibited practice or 
who infringes paragraph b, c, d, e or/of section 277 is 
liable 

(a) for the first offence, to a fine of two hundred ‘ 
dollars to five thousand dollars; 

( b ) for a subsequent offence to the same provision of 
this act or a regulation committed within a period of two 
years, to a fine of four hundred dollars to ten thousand j 
dollars, to imprisonment for not more than six months, 

or to both a fine and imprisonment. 


VIII— Les articles 248 et 249 portent-ils atteinte a 
Tart. 7 de la Charte canadienne des droits 

et liberies! 

II nous reste a examiner une question. L’intimee 
affirme que les art. 248 et 249 de la Loi sur la 
protection du consommateur portent atteinte a 
1’art. 7 de la Charte. Selon son argument, la loi 
pourrait apporter une restriction a la liberte qui ne 
serait pas conforme aux principes de justice fonda- 
mentale. L’intimee soutient que l’art. 278 de la Loi 
sur la protection du consommateur, en correlation 
avec les art. 248 et 249, prevoit des sanctions 
penales fondees sur une interdiction dont le 
manque de precision est inadmissible. L’appelant 
n’a pas pris position sur la question de savoir si les 
principes de justice fondamentale font jouer la 
«doctrine de l’imprecision». Son argument est sim- 
plement que la loi n’est pas imprecise, argument 
accepte par le juge Vallerand qui est le seul, en 
Cour d’appel, a en avoir traite. 

Nous avons decide dans le contexte de l’analyse 
en vertu de 1’article premier que les art. 248 et 249 
ne sont pas imprecis, quant aux allegations relati¬ 
ves a la confusion, a la contradiction ou au pouvoir 
discretionnaire des tribunaux. Ainsi, il ne serait 
possible de les contester en vertu de l’art. 7 que si 
on appliquait a la sanction penale un critere plus 
severe du caractere imprecis. 

Cependant une question doit logiquement prece- 
der celle de l’imprecision, celle de savoir si les 
societes peuvent invoquer l’art. 7 de la Charte. 
Afin de bien comprendre les arguments de l’inti- 
mee a cet egard, nous reproduisons le regime des 
peines que la loi prevoit lorsqu’il y a violation des 
art. 248 et 249. 

278 . Une personne autre qu’une corporation qui est 
coupable d’une infraction constituant une pratique inter- 
dite ou qui enfreint les paragraphes b, c, d, e ou / de 
l’article 277 est passible: 

a) pour une premiere infraction, d’une amende de 
$200 a $5 000; 

b) pour une infraction subsequente a une meme dis¬ 
position de la presente loi ou d’un reglement commise 
dans un delai de deux ans, d’une amende de $400 a 
$10 000, d’un einprisonnement d’au plus six mois ou a la 
fois d’une amende et d’un emprisonnement. 
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A corporation guilty of an offence contemplated in 
the preceding paragraph is liable to a minimum fine five 
times greater and to a maximum fine ten times greater 
than those provided for in the preceding paragraph. 

a 

Section 215 establishes that ss. 248 and 249 consti¬ 
tute “prohibited practices” within the meaning of 
the above section: 

215 . Any practice contemplated in sections 219 to 251 ^ 
constitutes a prohibited practice for the purposes of this 
title. 

282 . Where a corporation is guilty of an offence against 
this act or any regulation, every director or representa¬ 
tive of such corporation who had knowledge of the said c 
offence is deemed to be a party to the offence and is 
liable to the penalty provided for in section 278 or 279 
for a person other than a corporation, unless he estab¬ 
lishes to the satisfaction of the court that he did not 
acquiesce in the commission of such offence. ^ 

Imprisonment is clearly one of the penalties envi¬ 
sioned for contravention of, inter alia, ss. 248 and 
249 of the Act. A corporation is not, for obvious 
reasons, subject to imprisonment. By virtue of s. 
282 of the Act, directors of corporations are 
deemed to be parties to offences committed by the 
corporation and are therefore liable to the penal¬ 
ties listed above. It is, therefore, the directors and 
representatives of corporations who risk, pursuant / 
to the Act, a restriction of liberty of the kind 
envisioned in Re B.C. Motor Vehicle Act, [1985] 2 
S.C.R. 486. In the present case, proceedings are 
brought only against the company and not against 
any individuals. In the context of physical restric- 8 
tion to liberty, it would be left to officers of a 
company whose conduct was impugned pursuant 
to s. 282 of the Act to raise a s. 7 argument in 
terms of vagueness or imputation of corporate 
liability to individuals. This circumstance does not * 
arise in the present case. 

In order to put forward a s. 7 argument in a case 
of this kind where the officers of the corporation ' 
are not named as parties to the proceedings, the 
corporation would have to urge that its own life, 
liberty or security of the person was being deprived 
in a manner not in accordance with the principles . 
of fundamental justice. In our opinion, a corpora¬ 
tion cannot avail itself of the protection offered by 


Une corporation coupable d’une infraction visee a 
l’alinea precedent est passible d’une amende minimale 
cinq fois plus elevee et d’une amende maximale dix fois 
plus elevee que celles qui sont prevues a Palinea 
precedent. 

L’article 215 prevoit que les art. 248 et 249 consti¬ 
tuent des «pratiques interdites* au sens de Particle 
precedent: 

215 . Constitue une pratique interdite aux fins du pre¬ 
sent titre une pratique visee par les articles 219a 251. (j 

co 

282 . Lorsqu’une corporation commet une infraction a Ja 
presente loi ou a un reglement, un administrateur ou i® 
representant de cette corporation qui avait connaissanc^ 
de l’infraction est repute etre partie a 1’infraction et ej&j 
passible de la peine prevue aux articles 278 ou 279 poig, 
une personne autre qu’une corporation, a moins qu^ 
n’etablisse a la satisfaction du tribunal qu’il n’a pas 
acquiesce a la commission de cette infraction. 

La peine d’emprisonnement est clairement envisa- 
gee lorsqu’il y a violation, entre autres, des art. 248 
et 249 de la Loi. II va de soi qu’une societe ne peut 
faire l’objet d’une peine d’emprisonnement. En 
vertu de Part. 282 de la Loi, les administrateurs de 
societes sont reputes etre parties aux infractions 
perpetrees par la societe et sont done passibles des 
peines enumerees ci-dessus. Ce sont done les admi¬ 
nistrateurs et les representants des societes qui 
risquent, selon la loi, de subir une restriction de 
liberte du genre de celie envisagee dans le Renvoi: 
Motor Vehicle Act de la C.-B., [1985] 2 R.C.S. 
486. En l’espece, les poursuites concernent une 
compagnie et non des individus. Dans le contexte 
d’une restriction physique a la liberte, il appartien- 
drait aux dirigeants d’une societe dont la conduite 
est contraire a Part. 282 de la Loi de soulever en 
vertu de Part. 7 des arguments fondes sur l’absence 
de precision ou sur [’attribution a des individus 
d’une responsabilite qui revient a la societe. Ce 
n’est pas le cas en l’espece. 

Pour invoquer des arguments fondes sur Part. 7 
dans un cas comme celui-ci, ou les dirigeants de la 
societe ne sont pas identifies comme des parties a 
Pinstance, la societe devrait faire valoir qu’on a 
porte atteinte a sa vie, a sa liberte ou a la securite 
de sa personne d’une maniere qui n’est pas con- 
forme aux principes de justice fondamentale. A 
notre avis, une societe ne peut invoquer la protec- 
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s. 7 of the Charter. First, we would have to 
conceive of a manner in which a corporation could 
be deprived of its “life, liberty or security of the 
person”. We have already noted that it is nonsensi¬ 
cal to speak of a corporation being put in jail. To 
say that bankruptcy and winding up proceedings 
engage s, 7 would stretch the meaning of the right 
to life beyond recognition. The only remaining 
argument is that corporations are protected 
against deprivations of some sort of “economic 
liberty”. 

There are several reasons why we are of the view 
that this argument can not succeed. It is useful to 
reproduce s. 7, which reads as follows: 

7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental 
justice. 

What is immediately striking about this section is 
the inclusion of “security of the person” as 
opposed to “property”. This stands in contrast to 
the classic liberal formulation, adopted, for exam¬ 
ple, in the Fifth and Fourteenth Amendments in 
the American Bill of Rights, which provide that no 
person shall be deprived “of life, liberty or prop¬ 
erty, without due process of law”. The intentional 
exclusion of property from s. 7, and the substitu¬ 
tion therefor of “security of the person” has, in our 
estimation, a dual effect. First, it leads to a general 
inference that economic rights as generally encom¬ 
passed by the term “property” are not within the 
perimeters of the s. 7 guarantee. This is not to 
declare, however, that no right with an economic 
component can fall within “security of the per¬ 
son”. Lower courts have found that the rubric of 
“economic rights” embraces a broad spectrum of 
interests, ranging from such rights, included in 
various international covenants, as rights to social 
security, equal pay for equal work, adequate food, 
clothing and shelter, to traditional property—con- ' 
tract rights. To exclude all of these at this early 
moment in the history of Charter interpretation 
seems to us to be precipitous. We do not, at this 
moment, choose to pronounce upon whether those . 
economic rights fundamental to human life or 
survival are to be treated as though they are of the 


tion qu’offre l’art. 7 de la Charte. Premierement, 
nous aurions a etablir de quelle maniere une 
societe peut etre privee du droit «a la vie, a la 
liberte et a la securite de sa personne». Nous avons 
a deja souligne que c’est un non-sens de dire d’une 
societe qu’elle est condamnee a Pemprisonnement. 
Affirmer qu’une procedure de faillite et de liquida¬ 
tion fait intervenir Part. 7, reviendrait a fausser 
completement le sens du droit a la vie. Le seul_ 
* autre argument est de pretendre que les societe^j 
sont protegees contre la privation d’une sorte d^2- 
<fliberte economique*. ^ 

Plusieurs raisons nous amenent a rejeter cet^ 

argument. 11 est utile de citer encore Part. 7: q 

co 

oo 

7. Chacun a droit a la vie, a la liberte et a la security 
de sa personne; il ne peut etre porte atteinte a ce droit 
d qu’en conformite avec les principes de justice fondamen- 
tale. 

Ce qui frappe immediatement dans cet article c’est 
Pinclusion de Pexpression «la securite de sa per- 
e sonne» par opposition a «propriete». Cela contraste 
avec la formulation classique liberate qui, par 
exemple, a ete adoptee dans les Cinquieme et 
Quatorzieme amendements de la Constitution 
americaine, qui prevoient que nul ne sera prive 
f [traduction] «de la vie, de la liberte et de sa 
propriete sans Papplication reguliere de la loi». A 
notre avis, Pexclusion intentionnelle de la propriete 
de Part. 7 et son remplacement par la «securite de 
sa personne* a un double effet. Premierement, cela 
permet d’en deduire globalement que les droits 
economiques, generalement design^s par le terme 
«propriete», ne relevent pas de la garantie de Part. 

7. Cela ne signifie pas cependant qu’aucun droit 
h comportant un element economique ne peut etre 
vise par Pexpression «securite de sa personne*. Les 
tribunaux d’instance inferieure ont conclu que la 
rubrique des «droits economiques* couvre un vaste 
eventail d’interets qui comprennent tant certains 
droits reconnus dans diverses conventions interna- 
tionales—tels la securite sociale, Pegalite du 
salaire pour un travail egal, le droit a une alimen¬ 
tation, un habillement et un logement adequats— 
que les droits traditionnels relatifs aux biens et aux 
contrats. Ce serait agir avec precipitation, a notre 
avis, que d’exclure tous ces droits alors que nous en 
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same ilk as corporate-commercial economic rights. 

In so stating, we find the second effect of the 
inclusion of “security of the person ” to be that a 
co rporation’s economic rights find no constitution¬ 
al protection in that section. a 


That is, read as a whole, it appears to us that 
this section was intended to confer protection on a 
singularly human level. A plain, common sense 
reading of the phrase “Everyone has the right to 
life, liberty and security of the person” serves to 
underline the human element involved; only 
human beings can enjoy these rights. “Everyone” d 
then, must be read in light of the rest of the section 
and defined to exclude corporations and other 
artificial entities incapable of enjoying life, liberty 
or security of the person, and include only human 
beings. In this regard, the case of Big M Drug e 
Mart, supra, is of no application. There are no 
penal proceedings pending in the case at hand, so 
the principle articulated in Big M Drug Mart is 
not involved. , 


IX— Disposition and Answers to Constitutional 

Questions 

g 

For these reasons the appeal is allowed with 
costs and the constitutional questions are answered 
as follows: 

1. Is s. 364 of the Consumer Protection Act, R.S.Q., c. 
P-40.1, added by s. 1 of An Act respecting the * 
Constitution Act, 1982, S.Q. 1982, c. 21, inconsistent 
with the provisions of s. 33 of the Constitution Act, 
1982 and so ultra vires and of no force or effect to 
the extent of the inconsistency pursuant to s. 52(1) of 
the latter Act? i 

Answer : No, except in so far as section 364 is 
given retrospective effect by section 7 of 
An Act respecting the Constitution Act, . 
1982, S.Q. 1982, c. 21. However, because 1 
s. 364 expired on June 23, 1987, there is 


sommes au debut de Interpretation de la Charte. 
A ce moment-ci, nous ne voulons pas nous pronon- 
cer sur la question de savoir si ces droits economi- 
ques, fondamentaux a la vie de la personne et a sa 
survie, doivent etre traites comme s’ils etaient de la 
meme nature que les droits economiques des socie- 
tes commerciales. Ce faisant, nous concluons que 
l’inclusion de l’expression «securite de sa personne* 
a Part. 7 a comme deuxieme effet de n’accordcr 
aucune protection constitutionnelle aux droits eco¬ 
nomiques d’une societe . 

En effet il nous semble que, pris globalement, 
cet article avait pour but d’accorder une protection 
a un niveau individuel seulement. Une lecture 
ordinaire, conforme au bon sens, de la phrase 
«Chacun a droit a la vie, a la liberte et a la securite 
de sa personne* fait ressortir Pelement humain 
vise; seul un etre humain peut avoir ces droits. Le 
terme «chacun» doit done etre lu en fonction du 
reste de Particle et defini de facon a exclure les 
societes et autres entites qui ne peuvent jouir de la 
vie, de la liberte et de la securite de la personne, et 
de faqon a ne comprendre que les etres humains. A 
cet egard, l’arret Big M Drug Mart, precite, ne 
trouve aucune application. II n’y a aucune pour- 
suite penale en cours en Pespece de sorte que le| 
principe formule dans Parret Big M Drug Mart I 
n’entre pas en jeu. 

IX— Dispositif et reponses aux questions constitu- 
tionnelles 

Pour ces motifs, le pourvoi est accueilli avec 
depens et les reponses aux questions constitution- 
nelles sont les suivantes; 

1. L’article 364 de la Loi sur la protection du consom- 
mateur, L.R.Q., chap. P-40.1, ajoute par Part. 1 de la 
Loi concernant la Loi constitutionnelle de 1982, L.Q. 
1982, chap. 21, est-il incompatible avec les disposi¬ 
tions de Part. 33 de la Loi constitutionnelle de 1982 
et partant ultra vires ou inoperant dans la mesure de 
cette incompatibilite aux termes du par. 52(1) de 
cette derniere loi? 

Reponse : Non, sauf dans la mesure ou Part. 7 de 
la Loi concernant la Loi constitution¬ 
nelle de 1982, L.Q. 1982, chap. 21, lui 
accorde un effet retroactif. Cependant, 
puisque l’effet de Part. 364 a pris fin le 
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no valid and subsisting override provi¬ 
sion. 

2. If question 1 is answered in the affirmative, do ss. 

248 and 249 of the Consumer Protection Act infringe 

the rights, freedoms and guarantees contained in ss. 

2(b) and 7 of the Canadian Charter of Rights and 

Freedoms, and if so, can those sections be justified 

under s. 1 of the Canadian Charter of Rights and 

Freedoms ? . 

0 

Answer : Sections 248 and 249 infringe s. 2(b) of 
the Canadian Charter and s. 3 of the 
Quebec Charter but are justified under s. 

1 of the Canadian Charter and s. 9.1 of 
the Quebec Charter. Section 7 of the c 
Canadian Charter cannot be invoked by 
the respondent. 

3. Are ss. 248 and 249 of the Consumer Protection Act j 
ultra vires the legislature of the province of Quebec, 

or are they to some degree of no force or effect under 
s. 3 of the Broadcasting Act, R.S.C. 1970, c. B-l 1? 

Answer : No. e 

The reasons of Beetz and McIntyre JJ. were 
delivered by 

McIntyre J. (dissenting)—I have had the j 
advantage of reading the reasons for judgment 
prepared in this appeal by the majority. They have 
set out the facts and the statutory provisions and 
regulations which are under consideration here 
and I need not repeat them. They have also set out 
the constitutional questions that were settled by 
Beetz J. which frame the issues arising in this case. 

I would agree with my colleagues in their 
answer to the first question, to the effect that 
because of the expiration of s. 364 of the Consum¬ 
er Protection Act, R.S.Q., c. P-40.1, there is no 
valid and subsisting override provision affecting 
the disposition of this case. I would agree as well 
with the answer to Question 3, to the effect that ss. 
248 and 249 of the Consumer Protection Act are 
not ultra vires the legislature of Quebec nor 
deprived of effect under s. 3 of the Broadcasting 
Act, R.S.C. 1970, c. B-l 1. My point of disagree¬ 
ment with my colleagues arises from their answer 
to the second question. While I agree with them 


23 juin 1987, il n’existe plus de disposi¬ 
tion derogatoire valide et en vigueur. 

2. Si la question 1 reqoit une reponse affirmative, les 
art. 248 et 249 de la Loi sur la protection du 
consommateur portent-ils atteinte aux droits, libertes 
et garanties prevus a l’al. 2b) et a l’art. 7 de la Charte 
canadienne des droits et libertes, et si oui, ces articles 
sont-ils justifies compte tenu de Particle premier de la 
Charte canadienne des droits et libertes! 

Reponse : Les articles 248 et 249 portent atteinte a 
Pal. 2b) de la Charte canadienne et a 
Part. 3 de la Charte quebecoise mais 
sont justifies en application de Particle 
premier de la Charte canadienne et de 
Part. 9.1 de la Charte quebecoise. L’inti- 
mee ne peut invoquer Part. 7 de la 
Charte canadienne. 

3. Les articles 248 et 249 de la Loi sur la protection du 
consommateur sont-ils ultra vires de la legislature de 
la province de Quebec ou sont-ils dans quelque 
mesure inoperants par application de Part. 3 de la Loi 
sur la radiodiffusion, S.R.C. 1970, chap. B-l 1 ? 

Reponse : Non. 

Version francaise des motifs des juges Beetz et 
McIntyre rendus par 

Le juge McIntyre (dissident)—J’ai eu 
Pavantage de lire les motifs de la majorite dans ce 
pourvoi. Ils enoncent les faits ainsi que les disposi¬ 
tions legislatives et reglementaires en cause. Je n’ai 
done pas besoin d’y revenir. Ils enoncent egale- 
g ment les questions constitutionnelles formulees par 
le juge Beetz quant aux points litigieux dans cette 
affaire. 

Je souscris a la reponse donnee par mes colle- 
h gues a la premiere question: puisque Peffet de Part. 
364 de la Loi sur la protection du consommateur, 
L.R.Q., chap. P-40.1, a pris fin, il n’existe plus de 
disposition derogatoire valide et en vigueur qui 
puisse influencer l’issue de ce pourvoi. Je souscris 
' aussi a la reponse donnee a la troisieme question; 
les art. 248 et 249 de la Loi sur la protection du 
consommateur ne sont pas ultra vires de P Assem¬ 
ble nationale du Quebec et ces dispositions ne 
. sont pas privees de leur effet par Papplication de 
Part. 3 de la Loi sur la radiodiffusion, S.R.C. 
1970, chap. B-ll. Mon point de disaccord avec 
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that ss. 248 and 249 of the Consumer Protection 
Act infringe s. 2(b) of the Canadian Charter of 
Rights and Freedoms and s. 3 of the Quebec 
Charter of Human Rights and Freedoms , R.S.Q., 
c. C-12, I do not agree that they may be justified 
under s. 1 of the Canadian Charter or s. 9.1 of the 
Quebec Charter. 


I would not wish in these reasons to attempt to 
set out the limits of the application of s. 2(b) of the 
Charter and to define in general terms the extent 
of the protected activity under s. 2(b). I would 
content myself by observing that this Court in 
Ford v. Quebec (Attorney General), [1988] 2 
S.C.R. 712, has held that commercial expression 
has the protection of s. 2(b). At pages 766-67, it 
was said: 

Given the earlier pronouncements of this Court to the 
effect that the rights and freedoms guaranteed in the 
Canadian Charter should be given a large and liberal 
interpretation, there is no sound basis on which commer¬ 
cial expression can be excluded from the protection of s. 
2(b) of the Charter. It is worth noting that the courts 
below applied a similar generous and broad interpreta¬ 
tion to include commercial expression within the protec¬ 
tion of freedom of expression contained in s. 3 of the 
Quebec Charter. Over and above its intrinsic value as 
expression, commercial expression which, as has been 
pointed out, protects listeners as well as speakers plays a 
significant role in enabling individuals to make informed 
economic choices, an important aspect of individual 
self-fulfillment and personal autonomy. The Court 
accordingly rejects the view that commercial expression 
serves no individual or societal value in a free and 
democratic society and for this reason is undeserving of 
any constitutional protection. 


It is evident then that ss. 248 and 249 of the 
Consumer Protection Act restrict forms of expres¬ 
sion which fall within the protection of s. 2(b). 
Since I agree that the two sections in their prohibi¬ 
tion of advertising aimed at children infringe the s. 
2(b) right, the only question in issue is whether the 
sections can be justified as reasonable limits under 
s. 1 of the Charter. 


mes collegues tient a leur reponse a la deuxieme 
question. Si je conclus, comme eux, que les art. 
248 et 249 de la Loi sur la protection du consom- 
mateur enfreignent Pal. 2b) de la Charte cana- 
a dienne des droits et libertes et Part. 3 de la Charte 
des droits et libertes de la personne du Quebec, 
L.R.Q., chap. C-12, je ne suis pas d’accord pour 
dire qu’ils peuvent etre justifies en vertu de Parti¬ 
cle premier de la Charte canadienne ou de Part, 
9.1 de la Charte quebecoise. 

co 

Je prefere ne pas tenter, dans les preseijjs 
motifs, de definir les limites de Papplication de Pf?, 
2b) de la Charte et de delimiter, en termes genei- 
raux, le champ des activites protegees par cet 
alinea. Je me contenterai de faire observer qj$ 
cette Cour, dans Ford c. Quebec (Procureur get^ 
ral’), [1988] 2 R.C.S. 712, a decide que Pexprds- 
sion commerciale etait protegee par Pal. 2b). Voici 
ce que la Cour a dit, aux pp. 766 et 767: 

Etant donne que cette Cour a deja affirme a plusieurs 
reprises que les droits et libertes garantis par la Charte 
canadienne doivent recevoir une interpretation large et 
liberale, il n'y a aucune raison valable d’exclure l’expres- 
sion commerciale de la protection de Pal. 2b) de la 
Charte. Notons que les tribunaux d’instance inferieure 
ont eu recours au meme genre d’interpretation large et 
genereuse pour faire beneficier Pexpression commerciale 
de la protection accordee a la liberte d’expression de 
Part. 3 de la Charte quebecoise. Au-dela de sa valeur 
intrinseque en tant que mode d’expression, Pexpression 
commerciale qui, repetons-le, protege autant celui qui 
s’exprime que celui qui l’ecoute, joue un role considera¬ 
ble en permettant aux individus de faire des choix 
£ economiques eclaires, ce qui represente un aspect impor¬ 
tant de l’epanouissement individuel et de Pautonomie 
personnelle. La Cour rejette done Popinion selon 
laquelle Pexpression commerciale ne sert aucune valeur 
individuelle ou sociale dans une societe libre et democra- 
* tique et, pour cette raison, ne merite aucune protection 
constitutionnelle. 

II est done evident que les art. 248 et 249 de la Loi 
sur la protection du consommateur restreignent 
i des formes d’expression qui beneficient de la pro¬ 
tection de l’al. 2b). Puisque je suis d’accord que les 
deux articles, qui interdisent la publicite destinee 
aux enfants, enfreignent un droit protege par l’al. 
2b), la seule question a trancher est de savoir si les 
j articles peuvent etre justifies comme limites rai- 
sonnables en vertu de Particle premier de la 
Charte. 
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The Importance of Freedom of Expression 

Freedom of expression under s. 2(b) is guaran¬ 
teed as a fundamental freedom. Its importance and 
its value are surely beyond question. My col¬ 
leagues have recognized this and referred to vari¬ 
ous authorities which recognize the importance of 
the principle. They have referred to the words of 
Cardozo J. in Palko v. Connecticut, 302 U.S. 319 
(1937), at p. 327, which describe the concept as 
“the matrix, the indispensable condition of nearly 
every other form of freedom” and, as well, to those 
of Rand J. in Switzman v. Elbling , [1957] S.C.R. 
285, at p. 306, that it was “little less vital to man’s 
mind and spirit than breathing is to his physical 
existence”. They referred to other authorities on 
the subject. I would observe, as well, that freedom 
of expression has long been recognized in Canada 
as a principle of fundamental importance and even 
before the adoption of the Charter, the courts of 
this country had elevated the principle to virtual 
constitutional status (see RWDSU v. Dolphin 
Delivery Ltd., [1986] 2 S.C.R. 573, at pp. 584-86). 

Section 1 

It is settled that to override a constitutional 
guarantee a government supporting a limitation 
imposed by law must show a purpose or objective 
of pressing and substantial importance. Certainly, 
the promotion of the welfare of children is an 
objective of pressing and substantial concern for 
any government. 

Can it be said that the welfare of children is at 
risk because of advertising directed at them? I am 
not satisfied that any case has been shown that it 
is. There was evidence that small children are 
incapable of distinguishing fact from fiction in 
advertising. This is hardly surprising: many adults 
have the same problem. Children, however, do not 
remain children. They grow up and, while adver¬ 
tising directed at children may well be a source of 
irritation to parents, no case has been shown here 
that children suffer harm. Children live in a world 
of fiction, imagination and make believe. Chil¬ 
dren’s literature is based upon these concepts. As 
they mature, they make adjustments and can be 


L’importance de la liberte d’expression 

La liberte • d’expression est une liberte fonda- 
mentale garantie par l’al. 2b). Son importance et 
a sa valeur ne peuvent certainement pas etre mises 
en doute. Mes collegues 1’admettent et citent 
divers textes qui reconnaissent l’importance du 
principe. Ils citent le juge Cardozo, dans Palko v. 
Connecticut, 302 U.S. 319 (1937), a la p. 327, qui 
* decrit la liberte d’expression comme [traduco 
tion] «la matrice, 1’element essentiel de presque 
toute autre forme de liberte*, ainsi que le juge? 
Rand, dans Switzman v. Elbling, [1957] R.C.S2 
285, a la p. 306, qui l’estime [traduction] «tout^ 
c aussi vitale a l’esprit humain que Test la respira^ 
tion a l’existence physique de l’individu*. Ils citeh(j> 
d’autres textes sur ce point. Je ferai observer auss§] 
que la liberte d’expression est reconnue depuif 
d longtemps au Canada comme un principe d’impor- 
tance fondamentale et meme que, bien avant 
l’adoption de la Charte, les tribunaux canadiens 
ont eleve ce principe a un statut virtuellement 
constitutionnel (voir SDGMR c. Dolphin Delivery 
e Ltd., [1986] 2 R.C.S. 573, aux pp. 584 a 586). 

L’article premier 

II est bien etabli que, pour deroger a une garan- 
y tie constitutionnelle, le gouvernement qui preco- 
nise une limite imposee par une regie de droit doit 
demontrer I’existence d’un but ou d’un objectif 
repondant a une preoccupation reelle et urgente. II 
est certain que promouvoir le bien-etre des enfants 
g est un objectif qui repond a une preoccupation 
urgente et reelle pour tout gouvernement. 

Mais peut-on dire que la publicite televisee des- 
tinee aux enfants met en danger leur bien-etre? Je 
h ne suis pas convaincu que cela a ete demontre. 
Certaines prcuves soumises indiquent que les 
jeunes enfants sont incapables de faire une distinc¬ 
tion entre la realite et la fiction dans la publicite. 
Ce n’est pas surprenant: bien des adultes ont le 
' meme probleme. Toutefois, les enfants ne restent 
pas des enfants. Ils grandissent et, s’il est sans 
doute vrai que la publicite destinee aux enfants est 
une source d’irritation pour les parents, il n’a 
j nullement ete demontre qu’elle fait du tort aux 
enfants. Les enfants vivent dans le monde de la 
fiction, de l’imaginaire et du semblant. La littera- 
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expected to pass beyond the range of any ill which 
might be caused by advertising. In my view, no 
case has been made that children are at risk. 
Furthermore, even if I could reach another conclu¬ 
sion, I would be of the view that the restriction 
fails on the issue of proportionality. A total prohi¬ 
bition of advertising aimed at children below an 
arbitrarily fixed age makes no attempt at the 
achievement of proportionality. 


In conclusion, I would say that freedom of 
expression is too important to be lightly cast aside 
or limited. It is ironic that most attempts to limit 
freedom of expression and hence freedom of 
knowledge and information are justified on the 
basis that the limitation is for the benefit of those 
whose rights will be limited. It was this proposition 
that motivated the early church in restricting 
access to information, even to prohibiting the pro¬ 
mulgation and reading of the scriptures in a lan¬ 
guage understood by the people. The argument 
that freedom of expression was dangerous was 
used to oppose and restrict public education in 
earlier times. The education of women was greatly 
retarded on the basis that wider knowledge would 
only make them dissatisfied with their role in 
society. I do not suggest that the limitations 
imposed by ss. 248 and 249 are so earth shaking or 
that if sustained they will cause irremediable 
damage. I do say, however, that these limitations 
represent a small abandonment of a principle of 
vital importance in a free and democratic society 
and, therefore, even if it could be shown that some 
child or children have been adversely affected by 
advertising of the kind prohibited, I would still be 
of the opinion that the restriction should not be 
sustained. Our concern should be to recognize that 
in this century we have seen whole societies utterly 
corrupted by the suppression of free expression. 
We should not lightly take a step in that direction, 
even a small one. 


ture enfantine se fonde sur ces concepts. Lorsqu’ils 
murissent, les enfants evoluent et on peut s’atten- 
dre a ce qu’ils se mettent hors de la portee de tout 
mal qui pourrait resulter de la publicite. A mon 
« avis, il n’a aucunement ete prouve qu’il y a danger 
pour les enfants. De plus, meme si je pouvais 
parvenir a une autre conclusion, je serais d’avis par 
ailleurs que la restriction doit echouer sur la ques¬ 
tion de la proportionnalite. Une interdiction totale- 
* de la publicite televisee destinee aux enfants jus^ 
qu’a un certain age fixe arbitrairement indiqu^£. 
qu’il n’a pas ete tente de satisfaire a l’exigence de 
proportionnalite. 

c c 

L CO 

. , 

En conclusion, je dirai que la liberte d’expres-o 

sion est trop importante pour etre ecartee ou res-S 
treinte a la legere. II est ironique de constater que 
a la plupart des restrictions a la liberte d’expression, 
et done au droit a la connaissance et a l’informa- 
tion, sont justifies par l’argument que cette res¬ 
triction est pour le bien de ceux dont les droits 
seront limites. C’est ce postulat qui a amene 
e l’eglise primitive a restreindre l’acces a (’informa¬ 
tion et meme a interdire la diffusion et la lecture 
des Ecritures dans une langue comprise par le 
peuple. L’argument selon lequel la liberte d’ex¬ 
pression etait dangereuse a ete utilise pour faire 
f opposition a l’instruction publique a ses debuts ou 
pour la limiter. L’instruction pour les femmes a 
subi un grand retard parce qu’on disait que de plus 
larges connaissances ne feraient que les rendre 
g insatisfaites de leur role dans la societe. Je ne dis 
pas que les limites imposees par les art. 248 et 249 
sont d’une importance colossale ni que leur main- 
tien causerait un dommage irreparable. Je dis 
cependant que ces limites represented une breche 
h dans un principe d’importance vitale pour une 
societe libre et democratique et que, pour cette 
raison, meme s’il pouvait etre demontre que la 
publicite du type de celie qui est interdite a ete 
prejudiciable a un ou plusieurs enfants, je serais 
' quand meme d’avis de ne pas maintenir cette 
restriction. Notre preoccupation devrait etre de 
reconnaitre qu’au cours de ce siecle, nous avons ete 
les temoins de la corruption profonde de societes 
j tout entieres par la suppression de la libre expres¬ 
sion. Nous ne devrions pas a la legere faire un pas, 
meme petit, dans cette direction. 
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It must be recognized that freedom of expres¬ 
sion despite its singular importance is, like all 
rights, subject to limitations. It is not absolute. We 
have all heard the familiar statement that nobody 
has a right to shout “fire” in a crowded theatre. It 
illustrates the extreme and obvious case, but there 
will, of course, be other cases where limitations on 
the right may well be necessary and therefore 
justifiable. This, however, in my view, is not such a 
case. Freedom of expression, whether political, 
religious, artistic or commercial, should not be 
suppressed except in cases where urgent and com¬ 
pelling reasons exist and then only to the extent 
and for the time necessary for the protection of the 
community. 

In my view, no justification can be found under 
s. 1 of the Charter for these sections, and I would 
dismiss the appeal and answer constitutional Ques¬ 
tion No. 2 as follows: 

2. If question 1 is answered in the affirmative, do ss. 
248 and 249 of the Consumer Protection Act infringe 
the rights, freedoms and guarantees contained in ss. 
2(b) and 7 of the Canadian Charter of Rights and 
Freedoms, and if so, can those sections be justified 
under s. 1 of the Canadian Charter of Rights and 
Freedoms ? 

Answer : Sections 248 and 249 of the Consumer 
Protection Act infringe s. 2(b) of the 
Canadian Charter and s. 3 of the Quebec 
Charter and are not justified under s. 1 
of the of the Canadian Charter and s. 9.1 
of the Quebec Charter. In agreement 
with the majority, s. 7 of the Canadian 
Charter cannot be invoked by the 
respondent. 

Appeal allowed with costs, Beetz and 
McIntyre JJ. dissenting. 

Solicitors for the appellant: Jean-K. Samson 
and Yves de Montigny, Ste-Foy. 

Solicitors for the respondent: Heenan, Blaikie, 
Montreal; Robert, Dansereau, Barre, Marches- 
sault & Lauzon, Montreal. 


II faut admettre que la liberte d’expression, 
malgre son importance particuliere, est, comme 
tous les droits, sujette a restrictions. Elle n’est pas 
absolue. On a souvent dit que personne n’a le droit 
« de crier «au feu» dans une salle de spectacles 
remplie de spectateurs. Cela illustre un cas 
extreme et parfaitement clair, mais il y aura, bien 
sur, d’autres situations dans lesquelles il sera 
necessaire, et done justifie, de restreindre ce droit. 
b Mais tel n’est pas, a mon avis, le cas en l’espece. 
La liberte d’expression, qu’elle soit politique, reli- 
gieuse, artistique ou commerciale, ne devrait etre 
supprimee que dans des cas ou existent des motifs 
e urgents et imperatifs de le faire, et seulement alors 
dans la mesure et pour le temps necessaire a la 
protection de la collectivite. 

A mon avis, on ne peut trouver de justification a 
d ces articles en vertu de l’article premier de la 
Charte. Je rejetterais done le pourvoi et repondrais 
a la deuxieme question constitutionnelle de la 
maniere suivante: 

2. Si la question 1 recoit une reponse affirmative, les 
art. 248 et 249 de la Loi sur la protection du 
consommateur portent-ils atteinte aux droits, libertes 
et garanties prevus a l’al. 2b) et a l’art. 7 de la Charte 
canadienne des droits et libertes , et si oui, ces articles 
sont-ils justifies compte tenu de l’article premier de la 
f Charte canadienne des droits et libertes ? 

Reponse : Les articles 248 et 249 de la Loi sur la 
protection du consommateur violent l’al. 
2b) de la Charte canadienne et l’art. 3 
g de la Charte quebecoise et ne sont pas 

justifies en vertu de Particle premier de 
la Charte canadienne ni de l’art. 9.1 de 
la Charte quebecoise. En accord avec la 
majorite, je conclus que Part. 7 de la 
h Charte canadienne ne peut etre invoque 

par I’intimee. 

Pourvoi accueilli avec depens, les juges Beetz 
. et McIntyre sont dissidents. 

I 

Procureurs de I’appelant: Jean-K. Samson et 
Yves de Montigny, Ste-Foy. 

j Procureurs de I’intimee: Heenan, Blaikie, 
Montreal; Robert, Dansereau, Barre, 
Marchessault & Lauzon, Montreal. 
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Suzette F. Juman also known as Suzette 
McKenzie Appellant 

v. 

Jade Kathleen Ledenko Doucette, by 
her litigation guardian Greg Bertram, 

Chief Constable of the Vancouver 
Police Department, Attorney General of 
Canada and Attorney General of British 
Columbia Respondents 

Indexed as: Juman v. Doucette 
Neutral citation: 2008 SCC 8. 

File No.: 31590. 

2007: November 15; 2008: March 6. 

Present: McLachlin C. J. and Bastarache, Binnie, LeBel, 
Deschamps, Fish, Abella, Charron and Rothstein JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA 

Civil procedure — Discovery — Implied undertaking 
of confidentiality — Collateral use of discovery informa¬ 
tion — Discovery information thought to disclose crimi¬ 
nal acts — Underlying civil claim settled after discovery 
— Authorities seeking to obtain information disclosed 
during pre-trial discovery — Whether Attorney Gen¬ 
eral has standing to seek to vary implied undertaking 
to which he is not party — If so, whether application 
should be rejected in circumstances of this case. 


Civil procedure — Discovery — Implied undertak¬ 
ing of confidentiality — Scope of “implied undertaking” 
rule. 

The appellant, a childcare worker, provided day-care 
services in her home. A 16-month-old child suffered a 
seizure while in her care. The child was later determined 
to have suffered a brain injury. A civil action claim¬ 
ing negligence was commenced. The Vancouver Police 
started a criminal investigation, which is still ongoing. 
The appellant moved, prior to discovery, to prevent the 


Suzette F. Juman aussi connue sous le nom de 
Suzette McKenzie Appelante 
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Jade Kathleen Ledenko Doucette, 
representee par son tuteur Greg Bertram, 
chef du service de police de Vancouver, 
procureur general du Canada et 
procureur general de la Colombie- 
Britannique Intimes 

Repertorie : Juman c. Doucette 
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2007 : 15 novembre; 2008 : 6 mars. 

Presents : La juge en chef McLachlin et les juges 
Bastarache, Binnie, LeBel, Deschamps, Fish, Abella, 
Charron et Rothstein. 

EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE 

Procedure civile — Enquete prealable — Engage¬ 
ment implicite de confidentiality — Utilisation a des 
fins accessoires des renseignements obtenus a Venquete 
prealable — Renseignements obtenus a Venquete prea¬ 
lable dont on croit qu’ils revelent des actes criminels 
— Action civile initiale faisant Vobjet d'un reglement 
apres Venquete prealable — Autorites cherchant a obte- 
nir des renseignements divulgues lors de Venquete prea¬ 
lable — Le procureur general a-t-il la qualite requise 
pour demander la modification d’un engagement impli¬ 
cite auquel il nest pas partie? — Dans Vaffirmative, la 
demande doit-elle etre rejetee d’apres les circonstances 
de Vespece? 

Procedure civile — Enquete prealable — Engage¬ 
ment implicite de confidentiality — Portee de la regie de 
l’« engagement implicite ». 

L’appelante, une travailleuse en garderie, fournissait 
des services de garde de jour chez elle. Une enfant de 
16 mois a eu une crise d’apoplexie pendant qu’elle etait 
sous sa garde. II a ete determine par la suite que l’enfant 
avait subi une lesion cerebrale. Une action a ete inten- 
tee au civil pour negligence. La police de Vancouver 
fait enquete sur cette affaire depuis plusieurs annees. 
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authorities from accessing her discovery without further 
court order. She relied on the parties’ implied undertak¬ 
ing to the court not to use documents or answers on 
discovery for any purpose other than securing justice in 
the civil proceedings in which the answers were com¬ 
pelled, whether or not such documents or answers were 
in their origin confidential or incriminatory in nature. 
The Attorney General of British Columbia brought a 
cross-motion to vary the undertaking to permit the 
authorities to gain access to the discovery transcripts. 
At discovery, the appellant claimed the protection of 
the Canadian and British Columbia Evidence Acts and 
the Canadian Charter of Rights and Freedoms. The 
transcripts are now in the possession of the parties and/ 
or their counsel. After discovery, the underlying claim 
settled. The appellant’s discovery was never entered 
into evidence at a trial. Its contents were not disclosed 
in open court. 


The chambers judge found that the implied under¬ 
taking extended to evidence of crimes and concluded 
that it was not open to the police to seize the transcript 
under a search warrant. The Court of Appeal set aside 
the decision of the chambers judge. In its view, the 
implied undertaking rule “does not extend to bona fide 
disclosure of criminal conduct”. Accordingly, the par¬ 
ties were at liberty to disclose the appellant’s discovery 
evidence to the police. The authorities could also obtain 
it by any lawful investigative means, including a search 
warrant or a subpoena duces tecum. 

Held : The appeal should be allowed. 

A party is not in general free to disclose discov¬ 
ery evidence of what they view as criminal conduct to 
the police or other strangers to the litigation without a 
court order. The root of the implied undertaking is the 
statutory compulsion on a party such as the appellant 
to participate fully in pre-trial oral and documentary 
discovery. If the opposing party seeks information that 
is relevant and is not protected by privilege, it must be 
disclosed even if it tends to self-incrimination. While 
the public interest in getting at the truth in a civil action 
outweighs the examinee’s privacy interest, the latter is 
entitled to a measure of protection, and the law thus 
requires that the invasion of privacy should generally be 
limited to the level of disclosure necessary to do justice 
in the civil litigation in which the disclosure is made. 


L’appelante a presente, avant l’enquete prealable, une 
requete visant a empecher les autorites d’avoir acces, 
sans autre ordonnance judiciaire, aux renseignements 
divulgues lors de l’enquete prealable. Elle a invoque 
l’engagement implicite des parties envers le tribunal de 
ne pas utiliser les documents ou les reponses fournis 
lors de l’enquete prealable pour toute autre fin que la 
recherche de la justice dans l’instance civile au cours de 
laquelle ils ont ete obtenus par contrainte, qu’ils aient ete 
ou non a l’origine confidentiels ou incriminants. Le pro- 
cureur general de la Colombie-Britannique a presente 
une requete incidente en vue de faire modifier l’engage¬ 
ment de maniere a permettre aux autorites d’avoir acces 
aux transcriptions de l’interrogatoire prealable. A l’en¬ 
quete prealable, l’appelante a demande la protection de 
la Loi sur la preuve au Canada, de la Evidence Act de la 
Colombie-Britannique et de la Charte canadienne des 
droits et libertes. Les transcriptions sont maintenant en 
la possession des parties ou de leurs avocats. Apres l’en¬ 
quete prealable, la demande initiale a fait l’objet d’un 
reglement. L’interrogatoire prealable de l’appelante n’a 
jamais ete depose en preuve devant les tribunaux et les 
renseignements obtenus au cours de cet interrogatoire 
n’ont pas ete divulgues en audience. 

Selon le juge en chambre, l’engagement implicite 
vise aussi la preuve de crimes et il n’appartient pas a 
la police de saisir la transcription en vertu d’un mandat 
de perquisition. La Cour d’appel a annule la decision du 
juge en chambre. A son avis, la regie de l’engagement 
implicite « ne s’applique pas a la divulgation de bonne 
foi d’un comportement criminel ». Par consequent, les 
parties etaient fibres de divulguer a la police les ele¬ 
ments de preuve obtenus a l’enquete prealable. Les 
autorites pouvaient aussi y avoir acces par les methodes 
d’enquete licites telles que les mandats de perquisition 
et les subpoena duces tecum. 

Arret : Le pourvoi est accueilli. 

Une partie n’est generalement pas fibre, sans ordon¬ 
nance judiciaire, de reveler a la police ou a un tiers 
la preuve obtenue a l’enquete prealable de ce qu’elle 
considere comrne un «comportement criminel». 
L’engagement implicite repose sur l’obligation legale 
de participer pleinement a l’interrogatoire prealable 
et a la communication prealable de documents. Tout 
renseignement pertinent non privilegie doit etre divul- 
gue a la partie adverse qui cherche a l’obtenir meme 
s’il tend a l’incriminer. Dans une action civile, 1’interet 
qu’a le public a decouvrir la verite l’emporte sur le droit 
de la personne interrogee a sa vie privee, lequel merite 
neanmoins une certaine protection. La loi exige done 
que l’atteinte a la vie privee se limite generalement a la 
mesure necessaire pour rendre justice dans l’instance 
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The rules of discovery were not intended to constitute 
litigants as private attorneys general. [3] [20] [25] [43] 


Here, because of the facts, much of the appellant’s 
argument focussed on her right to protection against 
self-incrimination, but the implied undertaking rule is 
broader than that. It includes the wrongdoing of persons 
other than the examinee and covers innocuous informa¬ 
tion that is neither confidential nor discloses any wrong¬ 
doing at all. [5] 

Contrary to the submission of the Attorney General, 
the implied undertaking rule does not conflict with the 
“open court” principle. Pre-trial discovery does not 
take place in open court. Nor does the question of judi¬ 
cial accountability arise in pre-trial discoveries. The 
situations are simply not analogous. [21-22] 

The court has the discretionary power to grant 
exemptions from or variations to the undertaking, but 
unless an examinee is satisfied that such exemptions or 
variations will only be granted in exceptional circum¬ 
stances, the undertaking will not achieve its intended 
purpose. Accordingly, unless a statutory exemption 
overrides the implied undertaking, the onus will be on 
the person applying for the exemption or variation to 
demonstrate on a balance of probabilities the existence 
of a public interest of greater weight than the values 
the implied undertaking is designed to protect, namely 
privacy, protection against self-incrimination, and the 
efficient conduct of civil litigation. The factors that may 
be taken into account include public safety concerns or 
contradictory testimony by the examinee about the same 
matters in different proceedings. In situations of imme¬ 
diate and serious danger, the applicant may be justified 
in going directly to the police without a court order. 
However, the availability of an exemption relating to 
discovery disclosing criminal offences not amounting 
to serious and immediate danger should be left with the 
courts. The public interest in the prosecution of crime 
will not necessarily trump a citizen’s privacy interest in 
statutorily compelled information. [14] [32-33] [38-41] 
[44] [48] 


It is important that applications for variation pro¬ 
ceed expeditiously. Persons entitled to notice of these 
applications will be for the chambers judge to decide 
on the facts, but normally, only parties to the litigation 


civile au cours de laquelle les renseignements ont ete 
divulgues. Les regies regissant l’enquete prealable ne 
visaient pas a transformer les parties au litige en procu- 
reurs generaux prives. [3] [20] [25] [43] 

En raison des faits de l’espece, l’argumentation de 
l’appelante porte en grande partie sur son droit a la 
protection contre l’auto-incrimination, mais la regie 
de l’engagement implicite a une portee plus large. Elle 
inclut les actes reprehensibles des personnes autres que 
la personne interrogee et couvre les renseignements 
anodins qui ne sont ni confidentiels ni revelateurs d’un 
agissement fautif. [5] 

Contrairement a l’argument du procureur general, 
la regie de l’engagement implicite ne va pas a l’encon- 
tre du principe de la « publicite des debats en justice ». 
L’enquete prealable n’a pas lieu en audience publique. 
De meme, aucune question concernant la responsabilite 
judiciaire ne se pose a l’enquete prealable. Les situa¬ 
tions ne sont simplement pas analogues. [21-22] 

Les tribunaux ont le pouvoir discretionnaire d’accor- 
der des exemptions a l’egard de l’engagement ou de le 
modifier, mais celui-ci n’atteindra le but vise que si la 
personne interrogee au prealable est convaincue que le 
tribunal exercera ce pouvoir uniquement dans des cir- 
constances exceptionnelles. Par consequent, a moins 
qu'une exemption legale ne prime l’engagement impli¬ 
cite, il incombera au demandeur de l’exemption ou de la 
modification de demontrer, selon la preponderance des 
probabilites, l’existence d’un interet public plus impor¬ 
tant que les valeurs visees par l’engagement implicite, a 
savoir la protection de la vie privee, la protection contre 
l’auto-incrimination et le deroulement efficace du litige 
civil. Au nombre des facteurs qui peuvent etre pris en 
consideration figurent la securite publique et le temoi- 
gnage contradictoire de la personne interrogee sur les 
memes questions dans des instances differentes. En cas 
de danger grave et immediat, le demandeur serait fonde 
a s’adresser directement a la police sans ordonnance 
judiciaire. II vaut mieux toutefois laisser aux tribunaux 
le soin de decider s’il y a lieu d’accorder des exemptions 
relatives a la divulgation de renseignements obtenus 
a l’interrogatoire prealable et revelant des infractions 
criminelles qui ne represented pas un danger grave et 
immediat. Dans le cadre de la divulgation de renseigne¬ 
ments exiges par la loi, la lutte contre le crime n’eclipse 
pas necessairement le droit d’un citoyen a sa vie privee. 
[14] [32-33] [38-41] [44] [48] 

II importe de donner rapidement suite aux demandes 
de modification de l’engagement implicite. II appartient 
au juge en chambre de decider, d’apres les faits de l’es- 
pece, qui a le droit d’etre avise de ces demandes, mais 
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will be entitled to notice of such an application, not the 
police nor the media. [31] [52] 

The action here has been settled, but the policies 
reflected in the implied undertaking remain undimin¬ 
ished. If the parents of the victim or other party wished 
to disclose the appellant’s transcript to the police, they 
could have made an application to the court for per¬ 
mission to make disclosure, but none of them did so, 
and none of them is party to the current proceeding. [5] 
[ 22 ] 

In this case, the Attorney General of British Columbia 
has standing to seek to vary an implied undertaking to 
which he is not a party, but the application should be 
rejected on the facts. His objective was to obtain evi¬ 
dence that would help assist the police investigation, 
and possibly to incriminate the appellant. It would be 
quite wrong for the police to be able to take advantage 
of statutorily compelled testimony in civil litigation to 
undermine the appellant’s right to silence and the pro¬ 
tection against self-incrimination afforded her by the 
criminal law. [53] [58] 

On the other hand, the Court of Appeal correctly 
held that the implied undertaking is no bar to persons 
not party to it, and the appellant’s discovery transcript 
and documents are not privileged or exempt from sei¬ 
zure. The authorities have available to them the usual 
remedies of subpoena duces tecum or a search warrant 
under the Criminal Code. However, if at this stage they 
do not have the grounds to obtain a search warrant, it is 
not open to them to build their case on the appellant’s 
compelled testimony. [5] [55-56] 

The search warrant, where available, only gives 
the police access to the discovery material. It does not 
authorize its use in any proceedings that may be initi¬ 
ated. If criminal charges are brought, the prosecution 
may also compel a witness to produce a copy of the 
documents or transcripts in question from his or her 
possession by a subpoena duces tecum. The trial judge 
would then determine what, if any, use could be made 
of the material, having regard to the appellant’s Charter 
rights and any other relevant considerations. None of 
these issues arise for decision on the present appeal. 
[56-57] 
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./. Edward Gouge, Q.C., and Natalie Hepburn 
Barnes, for the respondent the Attorney General of 
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The judgment of the Court was delivered by 

[1] Binnie J. — The principal issue raised on this 
appeal is the scope of the “implied undertaking 
rule” under which evidence compelled during pre¬ 
trial discovery from a party to civil litigation can 
be used by the parties only for the purpose of the 
litigation in which it was obtained. The issue arises 
in the context of alleged child abuse, a matter of 
great importance and concern in our society. The 
Attorney General of British Columbia rejects the 
existence of an implied undertaking rule in British 
Columbia (factum, at para. 4). Alternatively, if there 
is such a rule, he says it does not extend to bona fide 
disclosures of criminal activity. In his view the par¬ 
ties may, without court order, share with the police 
any discovery documents or oral testimony that 
tend to show criminal misconduct. 


[2] In the further alternative, the Attorney General 
argues that the existence of an implied undertak¬ 
ing would not in any way inhibit the ability of the 
authorities, who are not parties to it, to obtain a 
subpoena duces tecum or to seize documents or a 
discovery transcript pursuant to a search warrant 
issued under s. 487 of the Criminal Code, R.S.C. 
1985, c. C-46. 

[3] The British Columbia Court of Appeal held 
that the implied undertaking rule “does not extend 
to bona fide disclosure of criminal conduct” 
((2006), 55 B.C.L.R. (4th) 66, 2006 BCCA 262, at 
para. 56). This ruling is stated too broadly, in my 
opinion. The rationale of the implied undertaking 
rule rests on the statutory compulsion that requires 


Michael H. Morris, pour l’intime le procureur 
general du Canada. 

J. Edward Gouge, c.r., et Natalie Hepburn 
Barnes, pour l’intime le procureur general de la 
Colombie-Britannique. 

Version frangaise du jugement de la Cour rendu 
par 

[1] Le juge Binnie — Le principal point en litige 
en l’espece concerne la portee de la « regie de l’en- 
gagement implicite » selon laquelle les elements de 
preuve obtenus par contrainte d’une partie a une 
instance civile lors de l’enquete prealable ne peu- 
vent etre utilises par les parties a d’autres fins que 
celles de l’instance au cours de laquelle ils ont ete 
recueillis. La question se pose dans le contexte 
d’une allegation de violence contre un enfant, sujet 
d’une grande importance qui constitue une preoc¬ 
cupation majeure dans notre societe. Le procureur 
general de la Colombie-Britannique rejette l’exis- 
tence d’une regie de l’engagement implicite en 
Colombie-Britannique (memoire, par. 4). II declare 
subsidiairement que, si une telle regie existe, elle 
ne s’applique pas a la divulgation de bonne foi 
d’activite criminelle. A son avis, les parties peu- 
vent, sans ordonnance judiciaire, communiquer a 
la police tout document ou temoignage obtenu dans 
le cadre de l’enquete prealable qui tend a montrer 
un comportement criminel. 

[2] Le procureur general ajoute subsidiairement 
que l’existence d’un engagement implicite n’empe- 
cherait nullement les autorites, qui ne sont pas par¬ 
ties a l’engagement, d’obtenir un subpoena duces 
tecum ou de saisir des documents ou une trans¬ 
cription de l’interrogatoire prealable en vertu d’un 
mandat de perquisition decerne en application de 
l’art. 487 du Code criminel, L.R.C. 1985, ch. C-46. 

[3] La Cour d’appel de la Colombie-Britannique 
a conclu que la regie de l’engagement implicite 
[TRADUCTION] « ne s’applique pas a la divulgation 
de bonne foi d’un comportement criminel » ((2006), 
55 B.C.L.R. (4th) 66, 2006 BCCA 262, par. 56). 
Cette decision a une portee trop large a mon avis. Le 
raisonnement qui sous-tend la regie de l’engagement 
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a party to make documentary and oral discovery 
regardless of privacy concerns and whether or not 
it tends to self-incriminate. The more serious the 
criminality, the greater would be the reluctance 
of a party to make disclosure fully and candidly, 
and the greater is the need for broad protection to 
facilitate his or her cooperation in civil litigation. It 
is true, as the chambers judge acknowledged, that 
there is an “immediate and serious danger” excep¬ 
tion to the usual requirement for a court order prior 
to disclosure ((2005), 45 B.C.L.R. (4th) 108, 2005 
BCSC 400, at paras. 28-29), but the exception is 
much narrower than is suggested by the dictum of 
the Court of Appeal, and it does not cover the facts 
of this case. In my view a party is not in general 
free to go without a court order to the police or 
any non-party with what it may view as “criminal 
conduct”, which is a label that covers many shades 
of suspicion or rumour or belief about many differ¬ 
ent offences from the mundane to the most serious. 
The qualification added by the Court of Appeal, 
namely that the whistle blower must act bonafides, 
does not alleviate the difficulty. Many a tip to the 
police is tinged with self-interest. At what point 
does the hope of private advantage rob the com¬ 
munication of its bona fidesl The lines need to be 
clear because, as the Court of Appeal itself noted, 
“ non -bona fide disclosure of alleged criminal con¬ 
duct would attract serious civil sanctions for con¬ 
tempt” (para. 56 (emphasis added)). 


[4] Thus the rule is that both documentary and 
oral information obtained on discovery, including 
information thought by one of the parties to dis¬ 
close some sort of criminal conduct, is subject to 
the implied undertaking. It is not to be used by the 
other parties except for the purpose of that litiga¬ 
tion, unless and until the scope of the undertaking 
is varied by a court order or other judicial order 
or a situation of immediate and serious danger 
emerges. 


implicite repose sur l’obligation legale qu’a une partie 
de communiquer prealablement les documents et de 
participer a l’interrogatoire prealable malgre les pre¬ 
occupations au sujet de la protection de sa vie privee 
et que cela tende ou non a l’incriminer. Plus le crime 
est grave, plus une partie serait reticente a s’acquit- 
ter de son obligation de divulgation de fagon com¬ 
plete et franche et plus il est necessaire d’assurer une 
vaste protection pour faciliter sa collaboration dans 
un litige civil. Certes, comme l’a reconnu le juge en 
chambre, il est possible d’invoquer le « danger grave 
et immediat» pour faire exception a la regie vou- 
lant qu’il faille habituellement obtenir une ordon- 
nance judiciaire pour divulguer des renseignements 
((2005), 45 B.C.L.R. (4th) 108, 2005 BCSC 400, par. 
28-29). Cependant, l’exception est beaucoup plus res- 
treinte que ne le donne a penser Fopinion incidente 
de la Cour d’appel et elle ne s’applique pas aux faits 
de l’espece. A mon avis, une partie n’est generale - 
ment pas fibre, sans ordonnance judiciaire, de reve¬ 
ler a la police ou a un tiers ce qu’elle peut considerer 
comme un « comportement criminel », etiquette qui 
englobe quantite d’infractions differentes, de la plus 
banale a la plus grave, dans toutes les nuances du 
soupcon, de la rumeur ou de la croyance. La Cour 
d’appel a precise que le denonciateur doit agir de 
bonne foi, mais la difficult^ demeure entiere. Bon 
nombre de renseignements communiques a la police 
le sont partiellement par interet personnel. A quel 
moment Fespoir de favoriser ses interets personnels 
fait-il perdre la bonne foi? Les limites doivent etre 
claires car, comme Fa fait remarquer la Cour d’ap¬ 
pel, [TRADUCTION] « la divulgation de mauvaise foi 
d’un comportement criminel reproche entrainerait 
de severes sanctions civiles pour outrage » (par. 56 
(je souligne)). 

[4] Ainsi, la regie est que les documents obte- 
nus et les declarations faites a Fenquete prealable, 
y compris les renseignements consideres par l’une 
des parties comme revelant un certain comporte¬ 
ment criminel, sont vises par l’engagement impli- 
cite. Les autres parties ne peuvent les utiliser, sauf 
pour les besoins du litige, a moins qu’une ordon¬ 
nance du tribunal ou autre ordonnance judiciaire 
ne vienne modifier la portee de l’engagement ou 
que ne survienne une situation de danger grave et 
immediat. 
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[5] Here, because of the facts, much of the appel¬ 
lant’s argument focussed on her right to protec¬ 
tion against self-incrimination, but the implied 
undertaking rule is broader than that. It includes 
the wrongdoing of persons other than the exami¬ 
nee and covers innocuous information that is nei¬ 
ther confidential nor discloses any wrongdoing at 
all. Here, if the parents of the victim or other party 
wished to disclose the appellant’s transcript to the 
police, he or she or they could have made an appli¬ 
cation to the B.C. Supreme Court for permission to 
make disclosure, but none of them did so, and none 
of them is party to the current proceeding. The 
applicants are the Vancouver Police Department 
and the Attorney General of British Columbia sup¬ 
ported by the Attorney General of Canada. None of 
these authorities is party to the undertaking. They 
have available to them the usual remedies of sub¬ 
poena duces tecum or a search warrant under the 
Criminal Code. If at this stage they do not have the 
grounds to obtain a search warrant, it is not open 
to them to build their case on the compelled testi¬ 
mony of the appellant. Further, even if the authori¬ 
ties were thereby to obtain access to this compelled 
material, it would still be up to the court at the pro¬ 
ceedings (if any) where it is sought to be introduced 
to determine its admissibility. 


[6] I agree with the chambers judge that the bal¬ 
ance of interests relevant to whether disclosure 
should be made by a party of alleged criminal¬ 
ity is better evaluated by a court than by one of 
the litigants who will generally be self-interested. 
Discoveries (both oral and documentary) are likely 
to run more smoothly if none of the disputants 
are in a position to go without a court order to the 
police, or regulators or other authorities with their 
suspicions of wrongdoing, or to use the material 
obtained for any other purpose collateral or ulterior 
to the action in which the discovery is obtained. 
Of course the implied undertaking does not bind 
the Attorney General and the police (who are not 
parties to it) from seeking a search warrant in the 
ordinary way to obtain the discovery transcripts if 
they have the grounds to do so. Apparently, no such 


[5] En raison des faits de l’espece, l’argumentation 
de l’appelante porte en grande partie sur son droit 
a la protection contre F auto-incrimination, mais la 
regie de l’engagement implicite a une portee plus 
large. Elle inclut les actes reprehensibles des per- 
sonnes autres que la personne interrogee et couvre 
les renseignements anodins qui ne sont ni confiden- 
tiels ni revelateurs d’un agissement fautif. En l’oc- 
currence, si les parents de la victime ou une autre 
partie voulaient divulguer la transcription de l’ap- 
pelante a la police, ils auraient pu presenter une 
demande d’autorisation a la Cour supreme de la 
Colombie-Britannique, mais ils ne Font pas fait et 
ils ne sont pas non plus parties a la presente ins¬ 
tance. Les demandeurs sont le service de police de 
Vancouver et le procureur general de la Colombie- 
Britannique, appuye par le procureur general du 
Canada. Aucune de ces autorites n’est partie a l’en- 
gagement. Elies disposent des recours habituels 
que sont le subpoena duces tecum ou le mandat de 
perquisition delivres en vertu du Code criminel. 
A ce stade, si elles n’ont pas de motifs suffisants 
pour obtenir un mandat de perquisition, elles ne 
peuvent fonder leurs arguments sur le temoignage 
force de l’appelante. De plus, meme si elles reus- 
sissaient ainsi a avoir acces aux renseignements 
obtenus par la contrainte, il appartiendrait tout de 
meme au tribunal (le cas echeant) ou l’on cherche- 
rait a les introduire en preuve de statuer sur leur 
admissibility. 

[6] Je conviens avec le juge en chambre que le tri¬ 
bunal est mieux place qu’une partie, laquelle sera 
generalement interessee, pour apprecier la per¬ 
tinence de divulguer un comportement criminel 
reproche. L’interrogatoire prealable et la commu¬ 
nication prealable de documents se deroulent vrai- 
semblablement mieux si aucune des parties ne peut, 
sans ordonnance judiciaire, signaler ses soupgons 
a la police, aux organismes de reglementation ou 
autres autorites, ou utiliser les renseignements pour 
toute autre fin accessoire ou ulterieure a Faction 
dans le cadre de laquelle ils ont ete obtenus. Bien sur, 
l’engagement implicite n’empeche pas le procureur 
general et la police (qui ne sont pas parties a l’en- 
gagement) de demander un mandat de perquisition 
selon la procedure ordinaire pour obtenir les trans¬ 
criptions de l’interrogatoire prealable s’ils ont les 


2008 SCC 8 (CanLII) 



166 


JUMAN v. DOUCETTE Binnie J. 


[2008] 1 S.C.R. 


application has been made. At this stage the matter 
has proceeded only to the point of determining 
whether or not the implied undertaking permits the 
“bona fide disclosure of criminal conduct” without 
court order (B.C.C.A., at para. 56). In my view it 
does not do so in the circumstances disclosed here. 
I would allow the appeal. 

I. Facts 

[7] The appellant, a childcare worker, provided 
day-care services in her home. A 16-month-old 
child, Jade Doucette, suffered a seizure while in 
the appellant’s care. The child was later deter¬ 
mined to have suffered a brain injury. She and her 
parents sued the owners and operators of the day¬ 
care centre for damages, alleging that Jade’s injury 
resulted from its negligence and that of the appel¬ 
lant. 

[8] The appellant’s defence alleges, in part, that 
Jade suffered a number of serious mishaps, includ¬ 
ing a bicycle accident while riding as a passenger 
with her father, none of which involved the appel¬ 
lant, and none of which were disclosed to the appel¬ 
lant when the child was delivered into her care 
(Statement of Defence, at para. 3). 

[9] The Vancouver Police have for several years 
been conducting an investigation, which is still 
ongoing. In May 2004, the Vancouver Police 
arrested the appellant. She was questioned in the 
absence of her counsel (A.R., at p. 179). She was 
later released. In August 2004, the appellant and 
her husband received notices that their private 
communications had been intercepted by the police 
pursuant to s. 196 of the Criminal Code. To date, 
no criminal charges have been laid. In furtherance 
of that investigation, the authorities seek access to 
the appellant’s discovery transcript. 

[10] In November 2004, the appellant brought 
an interlocutory motion to prohibit the parties to 
the civil proceeding from providing the transcripts 
of discovery (which had not yet been held) to the 
police. She also sought to prevent the release of 
information from the transcripts to the police or the 


motifs de le faire. Apparemment aucune demande 
n’a ete faite dans ce sens. A cette etape, il s’agit 
seulement de determiner si l’engagement implicite 
autorise la [TRADUCTION] « divulgation de bonne 
foi d’un comportement criminel sans ordonnance 
judiciaire » (C.A.C.-B., par. 56). A mon avis, il ne 
l’autorise pas dans les circonstances de l’affaire. Je 
suis done d’avis d’accueillir le pourvoi. 

I. Les faits 

[7] L’appelante, une travailleuse en garderie, 
fournissait des services de garde de jour chez 
elle. Une enfant de 16 mois. Jade Doucette, a eu 
une crise d’apoplexie pendant qu’elle etait sous sa 
garde. Il a ete determine par la suite que l’enfant 
avait subi une lesion cerebrale. Ses parents et elle 
ont intente une action en dommages-interets contre 
les proprietaires-exploitants de la garderie, alle- 
guant que la lesion etait imputable a une negligence 
de leur part et de la part de l’appelante. 

[8] L’appelante plaide en defense notamment que 
Jade a subi un certain nombre d’accidents graves, 
dont un accident de bicyclette alors qu’elle etait 
passagere sur le velo de son pere, Elle n’etait impli- 
quee dans aucun de ces accidents et les parents ne 
lui en ont pas fait part lorsqu’ils ont confie l’enfant 
a ses soins (defense, par. 3). 

[9] La police de Vancouver fait enquete sur cette 
affaire depuis plusieurs annees. En mai 2004, elle 
a arrete l’appelante. Celle-ci a ete interrogee sans 
la presence de son avocat (d.a., p. 179), puis libe- 
ree. En aout 2004, l’appelante et son mari ont ete 
avises, conformement a l’art. 196 du Code crimi¬ 
nel, que leurs communications privees avaient ete 
interceptees par la police. A ce jour, aucune accu¬ 
sation criminelle n’a ete portee. Dans le cadre de 
cette enquete, les autorites veulent avoir acces a la 
transcription de l’interrogatoire prealable de l’ap- 
pelante. 

[10] En novembre 2004, l’appelante a presente 
une requete interlocutoire visant a interdire aux 
parties a la poursuite civile de fournir a la police 
les transcriptions de l’interrogatoire prealable (qui 
n’avait pas encore eu lieu). Elle a aussi cherche a 
empecher la communication des renseignements 
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Attorney General of British Columbia and a third 
motion to prohibit the Attorney General of British 
Columbia, the police and the RCMP from obtain¬ 
ing and using copies of the transcripts and solici¬ 
tor’s notes without further court order. She relied 
upon the implied undertaking rule. 


[11] The Attorney General of British Columbia 
opposed the appellant’s motions and brought his 
own cross-motion for an order (if necessary) vary¬ 
ing the legal undertaking to permit release of the 
transcripts to the police. He also brought a second 
motion for an order permitting the police to apply 
for the transcripts by way of search warrant, sub¬ 
poena or other investigative means in the usual 
way. 

[12] The appellant was examined for discovery 
for four days between June 2005 and September 
2006. She claimed the protection of the Canada 
Evidence Act, R.S.C. 1985, c. C-5, the British 
Columbia Evidence Act, R.S.B.C. 1996, c. 124, and 
(though an explicit claim was not necessary) of the 
Canadian Charter of Rights and Freedoms, and 
says that she answered all the appropriate questions 
put to her. The transcripts are now in the posses¬ 
sion of the parties and/or their counsel. 

[13] In 2006, the underlying claim was settled. 
The appellant’s discovery was never entered into 
evidence at a trial nor its contents disclosed in open 
court. 


II. Judicial History 

A. Supreme Court of British Columbia (Shaw 
J.) (2005), 45 B.C.L.R. (4th) 108, 2005 BCSC 
400 

[14] The chambers judge observed that an exam¬ 
ination for discovery is statutorily compelled 
testimony by rule 27 of the B.C. Rules of Court, 

B. C. Reg. 221/90. As a general rule, there exists in 


provenant des transcriptions a la police ou au pro- 
cureur general de la Colombie-Britannique, et une 
troisieme requete visant a interdire au procureur 
general de la Colombie-Britannique, a la police et 
a la GRC d’obtenir et d’utiliser les copies des trans¬ 
criptions et les notes de l’avocat sans autre ordon- 
nance judiciaire, Elle a invoque la regie de l’enga- 
gement implicite. 

[11] Le procureur general de la Colombie- 
Britannique s’est oppose aux requetes de l’appe- 
lante et a presente sa propre requete incidente en 
vue de faire modifier (au besoin) l’engagement 
legal de maniere a permettre la communication des 
transcriptions a la police. II a aussi presente une 
deuxieme requete pour que soit rendue une ordon- 
nance autorisant la police a demander les trans¬ 
criptions par voie de mandat de perquisition, de 
subpoena ou autre methode d’enquete habituelle. 

[12] L’interrogatoire prealable de l’appelante a 
dure quatre jours, entre juin 2005 et septembre 
2006. Elle a demande la protection de la Loi sur 
la preuve au Canada, L.R.C. 1985, ch. C-5, de la 
Evidence Act de la Colombie-Britannique, R.S.B.C. 
1996, ch. 124, et (meme si une demande explicite 
n’etait pas necessaire) de la Charte canadienne 
des droits et libertes, et declare qu’elle a repondu 
a toutes les questions pertinentes qui lui ont ete 
posees. Les transcriptions sont maintenant en la 
possession des parties ou de leurs avocats. 

[13] En 2006, la demande initiale a fait l’objet 
d’un reglement. L’interrogatoire prealable de l’ap- 
pelante n’a jamais ete depose en preuve devant les 
tribunaux et les renseignements obtenus au cours 
de cet interrogatoire n’ont pas ete divulgues en 
audience. 

II. Historique judiciaire 

A. Cour supreme de la Colombie-Britannique (le 
juge Shaw) (2005), 45 B.C.L.R. (4th) 108, 2005 
BCSC 400 

[14] Le juge en chambre a fait remarquer qu’un 
interrogatoire prealable est un temoignage force 
en vertu de la regie 27 des Rules of Court de la 
Colombie-Britannique, B.C. Reg. 221/90. En 
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British Columbia an implied undertaking in civil 
actions that the parties and their lawyers will use 
discovery evidence strictly for the purposes of the 
court case. Discovery exists because getting at the 
truth in the pursuit of justice is an important social 
goal, but so (he held) is limiting the invasion of the 
examinee’s privacy. Evidence taken on oral discov¬ 
ery comes within the scope of the undertaking. He 
noted that the court has the discretionary power to 
grant exemptions from or variations to the under¬ 
taking, and that in the exercise of that discretion 
courts must balance the need for disclosure against 
the right to privacy. 


[15] The chambers judge rejected the contention 
that the implied undertaking does not apply to evi¬ 
dence of crimes. Considerations of practicality sup¬ 
ported keeping evidence of crimes within the scope 
of the undertaking because such evidence could 
vary from mere suspicion to blatant admissions 
and from minor to the most serious offences. It was 
better to leave the discretionary power of relief to 
the courts. 

[16] As to the various arguments asserted by the 
appellant under ss. 7, 11(c) and 13 of the Charter, 
the chambers judge concluded that “[t]he state is 
forbidden to use its investigatory powers to violate 
the confidentiality requirement of solicitor-client 
privilege; so too, in my view, should the state be 
forbidden to violate the confidentiality protected by 
discovery privilege” (para. 62). In his view, it was 
not open to the police to seize the transcript under 
a search warrant. 


B. Court of Appeal for British Columbia (New¬ 
bury, Low and Kirkpatrick JJ.A.) (2006), 55 
B.C.L.R. (4th) 66, 2006 BCCA 262 

[17] The Court of Appeal allowed the appeal. 
In its view, the parties were at liberty to disclose 


regie generale, il existe dans les actions civiles en 
Colombie-Britannique un engagement implicite 
selon lequel les parties et leurs avocats n’utilisent les 
elements de preuve obtenus lors de l’enquete prea- 
lable que pour les besoins de l’affaire. Selon le juge 
en chambre, l’enquete prealable repond a un objec- 
tif important dans notre societe, soit la recherche de 
la verite dans la poursuite de la justice, mais limi¬ 
ter l’empietement sur la vie privee de la personne 
interrogee est egalement important. Les depositions 
recueillies lors de Finterrogatoire prealable tombent 
sous le coup de Fengagement. Le juge en chambre 
a souligne que les tribunaux ont le pouvoir discre- 
tionnaire d’accorder des exemptions a l’egard de 
Fengagement ou de le modifier et que, dans l’exer- 
cice de ce pouvoir, ils doivent trouver un equilibre 
entre la necessite de la divulgation et le droit a la 
vie privee. 

[15] Le juge en chambre a rejete l’argument que 
Fengagement implicite ne vise pas la preuve de 
crimes. Des considerations d’ordre pratique jus- 
tifiaient l’application de Fengagement a la preuve 
de crimes, car une telle preuve pouvait aller du 
simple soupcon a l’aveu flagrant et d’une infraction 
mineure a Finfraction la plus grave. II valait mieux 
laisser aux tribunaux le pouvoir discretionnaire de 
modifier Fengagement. 

[16] Quant aux divers arguments que l’appelante 
fondait sur les art. 7 et 13 et l’al. 11c) de la Charte, 
le juge en chambre a conclu qu’ [TRADUCTION] « [i]l 
est interdit a l’Etat d’utiliser ses pouvoirs d’enquete 
pour violer la confidentiality inherente au privi¬ 
lege du secret professionnel de Favocat; de meme, 
devrait-il etre interdit a l’Etat de violer la confiden¬ 
tialite des renseignements privilegies obtenus lors 
de Finterrogatoire prealable » (par. 62). Selon le 
juge en chambre, il n’appartient pas a la police de 
saisir la transcription en vertu d’un mandat de per¬ 
quisition. 

B. Cour d’appel de la Colombie-Britannique (les 
juges Newbury, Low et Kirkpatrick) (2006), 55 
B.C.L.R. (4th) 66, 2006 BCCA 262 

[17] La Cour d’appel a accueilli l’appel. A son 
avis, les parties etaient fibres de divulguer a la 
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the appellant’s discovery evidence to the police to 
assist in the criminal investigation. Further, the 
authorities could obtain the discovery evidence by 
lawful investigative means such as subpoenas and 
search warrants. 


[18] Kirkpatrick J.A., speaking for a unani¬ 
mous court, noted the English law on the implied 
undertaking of confidentiality had been applied in 
British Columbia only in recent years. See Hunt v. 
T&Nplc (1995), 4 B.C.L.R. (3d) 110. In that case, 
however, the British Columbia Court of Appeal 
had held that “[t]he obligation the law imposes is 
one of confidentiality from improper publication. It 
does not supersede all other legal, social or moral 
duties” (para. 65; quoted at para. 32). Thus, in 
Kirkpatrick J.A.’s opinion, “the undertaking in the 
action cannot form a shield from the detection and 
prosecution of crimes in which the public has an 
overriding interest” (para. 48). 


[19] Kirkpatrick J.A. then turned to the Charter 
issues in the case. She noted that no charges had 
been laid against the appellant and therefore that 
ss. 11(c) (which applies to persons “charged with 
an offence”) and 13 (which provides use immu¬ 
nity) were not engaged. The appellant was not in 
any imminent danger of deprivation of her right 
to liberty or security, and therefore any s. 7 claim 
was premature. Kirkpatrick J.A. declared that an 
implied undertaking, being just a rule of civil pro¬ 
cedure, should not be given “constitutional status”. 
Discovery material is not immune to search or sei¬ 
zure. The appeal was therefore allowed. 


III. Analysis 

[20] The root of the implied undertaking is the 
statutory compulsion to participate fully in pre-trial 
oral and documentary discovery. If the opposing 
party seeks information that is relevant and is not 


police les elements de preuve obtenus lors de l’in- 
terrogatoire prealable de l’appelante pour aider au 
deroulement de l’enquete criminelle. De plus, les 
autorites pouvaient y avoir acces par les methodes 
d’enquete licites telles que les subpoena et les man¬ 
dats de perquisition. 

[18] La juge Kirkpatrick, au nom de la cour a 
l’unanimite, a fait observer que ce n’est qu’au cours 
des dernieres annees que le droit anglais en matiere 
d’engagement implicite de confidentialite a ete 
applique en Colombie-Britannique. Voir Hunt c. T 
& N pic (1995), 4 B.C.L.R. (3d) 110. Dans cette 
affaire, cependant. la Cour d’appel de la Colombie- 
Britannique avait conclu que [TRADUCTION] 
« [1]’obligation prevue par la loi est une obliga¬ 
tion de confidentialite interdisant la publication 
non autorisee. Elle ne prime pas toutes les autres 
obligations legales, sociales ou morales » (par. 65; 
cite au par. 32). Ainsi, selon la juge Kirkpatrick, 
[TRADUCTION] «l’engagement dans la presente 
action ne peut proteger contre la detection du crime 
et la poursuite des criminels, domaines oil l’interet 
du public est predominant » (par. 48). 

[19] La juge Kirkpatrick a ensuite aborde les 
questions relatives a la Charte. Elle a constate 
qu’aucune accusation n’avait ete portee contre l’ap- 
pelante et que, par consequent, l’al. 11c) (qui vise 
tout « inculpe ») et l’art. 13 (qui prevoit l’immunite 
contre l’utilisation de la preuve) ne trouvaient pas 
application. L’appelante ne risquait pas de fa<jon 
imminente d’etre privee de son droit a la liberte ou 
a la securite; par consequent, toute demande fondee 
sur l’art. 7 etait prematuree. La juge Kirkpatrick a 
declare qu’un engagement implicite, en tant que 
simple regie de procedure civile, ne devait pas se 
voir accorder un « statut constitutionnel ». Les ele¬ 
ments de preuve obtenus a l’enquete prealable ne 
sont pas a l’abri d’une fouille, d’une perquisition et 
d’une saisie. L’appel a done ete accueilli. 

III. Analyse 

[20] L’engagement implicite repose sur l’obli- 
gation legale de participer pleinement a l’interro- 
gatoire prealable et a la communication prealable 
de documents. Tout renseignement pertinent non 
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protected by privilege, it must be disclosed even if 
it tends to self-incrimination. See British Columbia 
Rules of Court, rr. 27(2), 44, 60(41), 60(42) and 
64(1); Ross v. Henriques, [2007] B.C.J. No. 2023 
(QL), 2007 BCSC 1381, at paras. 180-81. In Quebec, 
see Lac d’Amiante du Quebec Ltee v. 2858-0702 
Quebec Inc., [2001] 2 S.C.R. 743, 2001 SCC 51, at 
para. 42. In Ontario, see Stickney v. Trusz (1973), 
2 O.R. (2d) 469 (H.C.J.), aff’d (1974), 3 O.R. (2d) 
538 (Div. Ct.), aff’d (1974), 3 O.R. (2d) 538 (p. 539) 
(C.A.), leave to appeal ref’d, [1974] S.C.R. xii. The 
rule in common law jurisdictions was affirmed 
post -Charter in Tricontinental Investments Co. v. 
Guarantee Co. of North America (1982), 39 O.R. 
(2d) 614 (H.C.J.), and has been applied to public 
inquiries, Phillips v. Nova Scotia (Commission of 
Inquiry into the Westray Mine Tragedy), [1995] 2 
S.C.R. 97. 


[21] The Attorney General of British Columbia 
submits that Lac dAmiante, which was based on 
the Quebec Code of Civil Procedure, R.S.Q., c. 
C-25, “was wrongly decided” (factum, at para. 
16). An implied undertaking not to disclose pre¬ 
trial documentary and oral discovery for purposes 
other than the litigation in which it was obtained 
is, he argues, contrary to the “open court” princi¬ 
ple stated in Attorney General of Nova Scotia v. 
MacIntyre, [1982] 1 S.C.R. 175, and Edmonton 
Journal v. Alberta (Attorney General), [1989] 2 
S.C.R. 1326 (factum, at para. 6). The Vancouver 
Police support this position (factum, at para. 48). 
The argument is based on a misconception. Pre¬ 
trial discovery does not take place in open court. 
The vast majority of civil cases never go to trial. 
Documents are inspected or exchanged by counsel 
at a place of their own choosing. In general, oral 
discovery is not conducted in front of a judge. The 
only point at which the “open court” principle is 
engaged is when, if at all, the case goes to trial and 
the discovered party’s documents or answers from 
the discovery transcripts are introduced as part of 
the case at trial. 


privilegie doit etre divulgue a la partie adverse qui 
cherche a l’obtenir meme s’il tend a l’incriminer. 
Voir Rules of Court de la Colombie-Britannique, 
regies 27(2), 44, 60(41), 60(42) et 64(1); Ross c. 
Henriques, [2007] B.C.J. No. 2023 (QL), 2007 
BCSC 1381, par. 180-181. Au Quebec, voir Lac 
dAmiante du Quebec Ltee c. 2858-0702 Quebec 
Inc., [2001] 2 R.C.S. 743, 2001 CSC 51, par. 42. 
En Ontario, voir Stickney c. Trusz (1973), 2 O.R. 
(2d) 469 (H.C.J.), conf. (1974), 3 O.R. (2d) 538 
(C. div.), conf. par (1974), 3 O.R. (2d) 538 (p. 539) 
(C.A.), autorisation d’appel refusee, [1974] S.C.R. 
xii. La regie dans les provinces de common law a 
ete confirmee apres l’adoption de la Charte dans 
Tricontinental Investments Co. c. Guarantee 
Co. of North America (1982), 39 O.R. (2d) 614 
(H.C.J.), et a ete appliquee aux enquetes publiques, 
Phillips c. Nouvelle-Ecosse (Commission d’en- 
quete sur la tragedie de la mine Westray), [1995] 2 
R.C.S. 97. 

[21] Le procureur general de la Colombie- 
Britannique affirme que l’arret Lac dAmiante, 
base sur le Code de procedure civile du Quebec, 
L.R.Q., ch. C-25, [TRADUCTION] « est mal fonde » 
(memoire, par. 16). II soutient que l’engagement 
implicite de ne pas divulguer a des fins etrange- 
res au litige les documents produits et les declara¬ 
tions faites lors de l’enquete prealable est contraire 
au principe de la « publicite des debats en justice » 
enonce dans Procureur general de la Nouvelle- 
Ecosse c. MacIntyre, [1982] 1 R.C.S. 175, et 
Edmonton Journal c. Alberta (Procureur general), 
[1989] 2 R.C.S. 1326 (memoire, par. 6). La police 
de Vancouver appuie ce point de vue (memoire, 
par. 48). L’argument est mal fonde. L’enquete prea¬ 
lable n’a pas lieu en audience publique et l’immense 
majorite des affaires civiles n’atteignent pas l’etape 
du proces. Les avocats examinent ou echangent les 
documents a l’endroit de leur choix. De fa<jon gene- 
rale, l’interrogatoire prealable n’a pas lieu devant un 
juge. Le seul moment ou le principe de la « publi¬ 
cite des debats en justice » entre en jeu est celui de 
l’instruction ou les documents de la partie interro- 
gee au prealable ou les reponses tirees des trans¬ 
criptions de 1’interrogatoire prealable sont intro- 
duits en preuve au proces. 
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[22] In Attorney General of Nova Scotia v. 
MacIntyre, relied on by the Vancouver Police 
as well as by the Attorney General of British 
Columbia, the contents of the affidavit in support of 
the search warrant application were made public, 
but not until after the search warrant had been exe¬ 
cuted, and “the purposes of the policy of secrecy 
are largely, if not entirely, accomplished” (p. 188). 
At that point the need for public access and public 
scrutiny prevail. Here the action has been settled 
but the policies reflected in the implied undertaking 
(privacy and the efficient conduct of civil litigation 
generally) remain undiminished. Nor is Edmonton 
Journal helpful to the respondents. In that case 
the Court struck down a “sweeping” Alberta pro¬ 
hibition against publication of matrimonial pro¬ 
ceedings, including publication of the “comments 
of counsel and the presiding judge”. In the face of 
such prohibition, the court asked, “[h]ow then is 
the community to know if judges conduct them¬ 
selves properly” (p. 1341). No such questions of 
state accountability arise in pre-trial discoveries. 
The situations are simply not analogous. 


A. The Rationale for the Implied Undertaking 

[23] Quite apart from the cases of exceptional 
prejudice, as in disputes about trade secrets or intel¬ 
lectual property, which have traditionally given rise 
to express confidentiality orders, there are good 
reasons to support the existence of an implied (or, 
in reality, a court-imposed) undertaking. 

[24] In the first place, pre-trial discovery is an 
invasion of a private right to be left alone with 
your thoughts and papers, however embarrass¬ 
ing, defamatory or scandalous. At least one side in 
every lawsuit is a reluctant participant. Yet a proper 
pre-trial discovery is essential to prevent surprise 
or “litigation by ambush”, to encourage settlement 
once the facts are known, and to narrow issues 
even where settlement proves unachievable. Thus, 
rule 27(22) of the B.C. Rules of Court compels a 
litigant to answer all relevant questions posed on 


[22] Dans l’affaire Procureur general de la 
Nouvelle-Ecosse c. MacIntyre, citee par la police de 
Vancouver et le procureur general de la Colombie- 
Britannique, le contenu de l’affidavit presente a l’ap- 
pui de la demande de mandat de perquisition avait 
ete rendu public, mais settlement apres F execution 
du mandat et lorsque « les objectifs que vise le prin- 
cipe du secret sont en grande partie sinon complete - 
ment atteints »(p. 188). A ce moment-la, la necessite 
de l’acces du public et de l’examen public prevaut. 
En l’espece, Faction a fait l’objet d’un reglement, 
mais les principes sous-tendant Fengagement impli- 
cite (generalement la protection de la vie privee et le 
deroulement efficace des poursuites civiles) demeu- 
rent inchanges. L’arret Edmonton Journal n’aide pas 
non plus la cause des intimes. Dans cet arret, la Cour 
a invalide, a cause de son « etendue », Finterdiction 
en Alberta de publier des renseignements obtenus 
au cours d’instances matrimoniales, y compris « les 
remarques des avocats et du juge ». Devant une telle 
interdiction, la Cour s’est demandee « [c]omment la 
societe peut [. . .] alors savoir si les juges se condui- 
sent correctement» (p. 1341). Aucune question 
concernant la responsabilite de l'Etat ne se pose a 
l’enquete prealable. Les situations ne sont simple - 
ment pas analogues. 

A. Fondement de Vengagement implicite 

[23] Hormis les cas de prejudice exception- 
nel, comme dans les litiges en matiere de secrets 
commerciaux ou de propriete intellectuelle, oil 
les ordonnances expresses de confidentialite sont 
courantes, il y a de bonnes raisons de reconnaitre 
l’existence d’un engagement implicite (ou, en rea- 
lite, d’un engagement d’origine judiciaire). 

[24] Premierement, l’enquete prealable est une 
atteinte au droit de garder pour soi ses pensees et 
ses documents, aussi embarrassants, diffamatoires 
ou scandaleux soient-ils. Dans chaque poursuite, au 
moins une partie est reticente. Or, l’etape de l’en- 
quete prealable est essentielle pour eviter les sur¬ 
prises ou les « litiges par guet-apens », pour encou- 
rager les reglements une fois les faits connus et pour 
circonscrire les questions en litige meme lorsqu’un 
reglement s’avere impossible. Ainsi, la regie 27(22) 
des Rules of Court de la Colombie-Britannique 
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an examination for discovery. Failure to do so can 
result in punishment by way of imprisonment or 
tine pursuant to rules 56(1), 56(4) and 2(5). In some 
provinces, the rules of practice provide that indi¬ 
viduals who are not even parties can be ordered to 
submit to examination for discovery on issues rel¬ 
evant to a dispute in which they may have no direct 
interest. It is not uncommon for plaintiff’s counsel 
aggressively to “sue everyone in sight” not with any 
realistic hope of recovery but to “get discovery”. 
Thus, for the out-of-pocket cost of issuing a state¬ 
ment of claim or other process, the gate is swung 
open to investigate the private information and per¬ 
haps highly confidential documents of the exami¬ 
nee in pursuit of allegations that might in the end 
be found to be without any merit at all. 


[25] The public interest in getting at the truth in 
a civil action outweighs the examinee’s privacy 
interest, but the latter is nevertheless entitled to a 
measure of protection. The answers and documents 
are compelled by statute solely for the purpose of 
the civil action and the law thus requires that the 
invasion of privacy should generally be limited to 
the level of disclosure necessary to satisfy that pur¬ 
pose and that purpose alone. Although the present 
case involves the issue of self-incrimination of the 
appellant, that element is not a necessary require¬ 
ment for protection. Indeed, the disclosed informa¬ 
tion need not even satisfy the legal requirements 
of confidentiality set out in Slavutych v. Baker, 
[1976] 1 S.C.R. 254. The general idea, metaphori¬ 
cally speaking, is that whatever is disclosed in the 
discovery room stays in the discovery room unless 
eventually revealed in the courtroom or disclosed 
by judicial order. 

[26] There is a second rationale supporting the 
existence of an implied undertaking. A litigant 
who has some assurance that the documents and 
answers will not be used for a purpose collateral 
or ulterior to the proceedings in which they are 
demanded will be encouraged to provide a more 


oblige une partie a un litige a repondre a toutes les 
questions pertinentes posees lors de l’interrogatoire 
prealable. Le refus est sanctionne par l’emprison- 
nement ou une amende en application des regies 
56(1), 56(4) et 2(5). Dans certaines provinces, selon 
les regies de pratique, les personnes qui ne sont 
meme pas parties au litige peuvent se voir ordon- 
ner de se soumettre a l’interrogatoire prealable 
au sujet de questions qui sont pertinentes pour le 
litige, mais dans lesquelles elles n’ont aucun interet 
direct. II n’est pas rare que l’avocat du demandeur 
poursuive vigoureusement « tout ce qui bouge », 
non pas dans l’espoir realiste d’une indemnisation, 
mais pour avoir droit a l’interrogatoire prealable. 
Ainsi, contre le paiement des menus frais exiges 
pour le depot d’une declaration ou autre procedure, 
la partie demanderesse a acces a un Hot de rensei- 
gnements prives et peut-etre de documents haute- 
ment confidentiels de la personne interrogee, sur la 
base d’allegations, qui en fin de compte peuvent se 
reveler completement denudes de fondement. 

[25] Dans une action civile, l’interet qu’a le public 
a decouvrir la verite l’emporte sur le droit de la per¬ 
sonne interrogee a sa vie privee, lequel merite nean- 
moins une certaine protection. La loi n’oblige a four- 
nir des reponses et a produire des documents que 
pour Faction civile, et elle exige done que l’atteinte 
a la vie privee se limite generalement a la mesure 
necessaire a ces fins. Meme si la presente affaire 
souleve la question de l’auto-incrimination de l’ap- 
pelante, il ne s’agit pas d’une condition prealable a 
la protection. En fait, il n’est meme pas necessaire 
que les renseignements divulgues satisfassent aux 
exigences legales de confidentialite enoncees dans 
Slavutych c. Baker, [1976] 1 R.C.S. 254. L’idee 
generale est que, metaphoriquement, tout ce qui 
est divulgue dans la piece ou se deroule l’interro- 
gatoire prealable reste dans cette piece, sauf si cela 
est finalement revele en salle d’audience ou revele 
par suite d’une ordonnance judiciaire. 

[26] Une deuxieme raison justifie l’existence d’un 
engagement implicite. La partie qui a une certaine 
assurance que les documents et les reponses qu’elle 
fournit ne seront pas utilises a des fins connexes 
ou ulterieures a l’instance ou ils sont exiges sera 
incitee a donner des renseignements plus exhaustifs 
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complete and candid discovery. This is of particu¬ 
lar interest in an era where documentary produc¬ 
tion is of a magnitude (“litigation by avalanche”) as 
often to preclude careful pre-screening by the indi¬ 
viduals or corporations making production. See 
Kyuquot Logging Ltd. v. British Columbia Forest 
Products Ltd. (1986), 5 B.C.L.R. (2d) 1 (C.A.), per 
Esson J.A. dissenting, at pp. 10-11. 

[27] For good reason, therefore, the law imposes 
on the parties to civil litigation an undertaking 
to the court not to use the documents or answers 
for any purpose other than securing justice in the 
civil proceedings in which the answers were com¬ 
pelled (whether or not such documents or answers 
were in their origin confidential or incriminatory 
in nature). See Home Office v. Harman, [1983] 1 
A.C. 280 (H.L.); Lac d’Amiante', Hunt v. T & N 
pic, Shaw Estate v. Oldroyd, [2007] B.C.J. No. 
1310 (QL), 2007 BCSC 866, at para. 21; Rayman 
Investments and Management Inc. v. Canada 
Mortgage and Housing Corp., [2007] B.C.J. No. 
628 (QL), 2007 BCSC 384; Wilson v. McCoy 
(2006), 59 B.C.L.R. (4th) 1, 2006 BCSC 1011; 
Laxton Holdings Ltd. v. Madill, [1987] 3 W.W.R. 
570 (Sask. C.A.); Blake v. Hudson’s Bay Co., [1988] 
1 W.W.R. 176 (Man. Q.B.); 755568 Ontario Ltd. v. 
Linchris Homes Ltd. (1990), 1 O.R. (3d) 649 (Gen. 
Div.); Rocca Enterprises Ltd. v. University Press of 
New Brunswick Ltd. (1989), 103 N.B.R.’ (2d) 224 
(Q.B.); Eli Lilly and Co. v. Interpharm Inc. (1993), 
161 N.R. 137 (F.C.A.). A number of other decisions 
are helpfully referenced in W. A. Stevenson and 
J. E. Cote, Civil Procedure Encyclopedia (2003), 
vol. 2, at pp. 42-36 et seq., and C. Papile, “The 
Implied Undertaking Revisited” (2006), 32 Adv. Q. 
190, at pp. 194-96. 

[28] The need to protect the privacy of the pre -trial 
discovery is recognized even in common law juris¬ 
dictions where there is no implied undertaking. See 
J. B. Laskin, “The Implied Undertaking” (a paper 
presented to the CBA-Ontario, CLE Conference 
on Privilege and Confidential Information in 
Litigation — Current Developments and Future 
Trends, October 19, 1991), at pp. 36-40. Rule 


et honnetes. Cela est particulierement interessant 
a une epoque ou la production de documents est 
d’une envergure telle («litige par avalanche ») 
qu’elle empeche, bien souvent, les particuliers 
ou les entreprises devant produire les documents 
de proceder a une preselection approfondie. Voir 
Kyuquot Logging Ltd. c. British Columbia Forest 
Products Ltd. (1986), 5 B.C.L.R. (2d) 1 (C.A.), le 
juge Esson, dissident, p. 10-11. 

[27] A juste titre done, la loi impose aux parties 
a un litige civil un engagement envers la cour de 
ne pas utiliser les documents ou les reponses pour 
toute autre fin que la recherche de la justice dans 
l’instance civile au cours de laquelle ils ont ete 
obtenus (que ces documents ou reponses aient ete 
ou non a l’origine confidentiels ou incriminants). 
Voir Home Office c. Harman, [1983] 1 A.C. 280 
(H.L.); Lac d’Amiante', Hunt c. T & N pic, Shaw 
Estate c. Oldroyd, [2007] B.C.J. No. 1310 (QL), 
2007 BCSC 866, par. 21; Rayman Investments 
and Management Inc. c. Canada Mortgage and 
Housing Corp., [2007] B.C.J. No. 628 (QL), 2007 
BCSC 384; Wilson c. McCoy (2006), 59 B.C.L.R. 
(4th) 1, 2006 BCSC 1011; Laxton Holdings Ltd. 
c. Madill, [1987] 3 W.W.R. 570 (C.A. Sask.); 
Blake c. Hudson’s Bay Co., [1988] 1 W.W.R. 176 
(B.R. Man.); 755568 Ontario Ltd. c. Linchris 
Homes Ltd. (1990), 1 O.R. (3d) 649 (Div. gen.); 
Rocca Enterprises Ltd. c. University Press of 
New Brunswick Ltd. (1989), 103 R.N.-B. (2 e ) 224 
(B.R.); Eli Lilly and Co. c. Interpharm Inc. (1993), 
161 N.R. 137 (C.A.F.). On trouve des references 
utiles a un certain nombre d’autres decisions dans 
l’ouvrage de W. A. Stevenson et J. E. Cote, Civil 
Procedure Encyclopedia (2003), vol. 2, p. 42-36 et 
suiv., ainsi que dans l’article de C. Papile, « The 
Implied Undertaking Revisited » (2006), 32 Adv. 
Q. 190, p. 194-196. 

[28] La necessite de proteger le caractere prive 
de l’interrogatoire prealable est reconnue meme 
dans les provinces de common law, ou l’enga- 
gement implicite n’existe pas. Voir J. B. Laskin, 
« The Implied Undertaking » (document pre¬ 
sente a l’ABC-Ontario, conference de FJP inti- 
tulee Privilege and Confidential Information in 
Litigation — Current Developments and Future 
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26(c) of the United States Federal Rules of Civil 
Procedure (28 U.S.C.A.) provides that a court may, 
upon a showing of “good cause”, grant a protec¬ 
tive order to maintain the confidentiality of infor¬ 
mation disclosed during discovery. The practical 
effect is that the courts routinely make confidenti¬ 
ality orders limited to pre-trial disclosure to protect 
a party or person being discovered “from annoy¬ 
ance, embarrassment, oppression, or undue burden 
or expense”. See, e.g., Cipollone v. Liggett Group, 
Inc., 785 F.2d 1108 (3d Cir. 1986). 


B. Remedies for Breach of the Implied Undertak¬ 
ing 

[29] Breach of the undertaking may be reme¬ 
died by a variety of means including a stay or dis¬ 
missal of the proceeding, or striking a defence, or, 
in the absence of a less drastic remedy, contempt 
proceedings for breach of the undertaking owed 
to the court. See Lac d’Amiante, at para. 64, and 
Goodman v. Rossi (1995), 125 D.L.R. (4th) 613 
(Ont. C.A.), at p. 624. 

C. Exceptional Circumstances May Trump the 
Implied Undertaking 

[30] The undertaking is imposed in recognition 
of the examinee’s privacy interest, and the public 
interest in the efficient conduct of civil litigation, 
but those values are not, of course, absolute. They 
may, in turn, be trumped by a more compelling 
public interest. Thus, where the party being discov¬ 
ered does not consent, a party bound by the under¬ 
taking may apply to the court for leave to use the 
information or documents otherwise than in the 
action, as described in Lac d’Amiante, at para. 77: 


Before using information, however, the party in ques¬ 
tion will have to apply for leave, specifying the pur¬ 
poses of using the information and the reasons why it 
is justified, and both sides will have to be heard on the 
application. 


Trends, 19 octobre 1991), p. 36-40. La regie 26c) 
des Federal Rules of Civil Procedure des Etats- 
Unis (28 U.S.C.A.) prevoit qu’un tribunal peut, 
pour [TRADUCTION] «motif valable», accorder 
une ordonnance de protection pour preserver la 
confidentialite des renseignements divulgues pen¬ 
dant l’interrogatoire prealable. Concretement, cela 
signifie que les tribunaux rendent couramment 
des ordonnances de confidentialite limitees a la 
divulgation prealable au proces pour eviter que la 
partie ou la personne interrogee au prealable soil 
[TRADUCTION] «importunee, genee, accablee ou 
qu’on lui impose un fardeau trap lourd ou des frais 
excessifs ». Voir, p. ex., Cipollone c. Liggett Group, 
Inc., 785 F.2d 1108 (3d Cir. 1986). 

B. Recours en cas de manquement a Vengagement 
implicite 

[29] Le manquement a l’engagement peut faire 
l’objet de diverses mesures reparatrices, dont le 
sursis ou le rejet de l’instance, la radiation de la 
defense ou, en l’absence d’une reparation moins dra- 
conienne, une procedure pour manquement a l’en- 
gagement envers le tribunal. Voir Lac d’Amiante, 
par. 64, et Goodman c. Rossi (1995), 125 D.L.R. 
(4th) 613 (C.A. Ont.), p. 624. 

C. Circonstances exceptionnellesprimant I’enga- 
gement implicite 

[30] L’engagement est impose pour proteger le 
droit de la personne interrogee a sa vie privee ainsi 
que l’interet qu’a le public dans le deroulement effi- 
cace des litiges civils. Toutefois, ces valeurs ne sont 
pas absolues. Elies peuvent, a leur tour, ceder le pas 
devant un interet public plus imperieux. Ainsi, en 
cas de non-consentement de la partie interrogee, 
la partie liee par l’engagement peut demander au 
tribunal l’autorisation d’utiliser les renseignements 
ou les documents pour une autre fin que celle de 
Faction, comme il est indique dans Lac d’Amiante, 
par. 77 : 

Avant d’employer l’information, la partie concernee 
devra cependant presenter une demande a cette fin. 
Cette derniere precisera les buts de l’utilisation et les 
motifs qui la justifient et sera ensuite debattue contra- 
dictoirement. 
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In such an application the judge would have access 
to the documents or transcripts at issue. 

D. Applications Should Be Dealt with Expedi¬ 
tiously 

[31] The injury to Jade Doucette occurred on 
November 19, 2001. The police investigation was 
launched shortly thereafter. Almost four years ago 
the appellant was (briefly) arrested. Three and a 
half years ago the present court applications were 
launched. Over two years ago the appellant was 
examined for discovery. It is apparent that in many 
of these cases delay will defeat the purpose of the 
application. It is important that they proceed expe¬ 
ditiously. 

E. Criteria on the Application for a Modification 
or Variance of the Implied Undertaking 

[32] An application to modify or relieve against 
an implied undertaking requires an applicant to 
demonstrate to the court on a balance of proba¬ 
bilities the existence of a public interest of greater 
weight than the values the implied undertaking is 
designed to protect, namely privacy and the effi¬ 
cient conduct of civil litigation. In a case like the 
present, of course, there weighs heavily in the bal¬ 
ance the right of a suspect to remain silent in the 
face of a police investigation, and the right not to 
be compelled to incriminate herself. The cham¬ 
bers judge took the view (I think correctly) that in 
this case that factor was decisive. In other cases the 
mix of competing values may be different. What is 
important in each case is to recognize that unless an 
examinee is satisfied that the undertaking will only 
be modified or varied by the court in exceptional 
circumstances, the undertaking will not achieve its 
intended purpose. 

[33] Reference was made to Crest Homes pic v. 
Marks, [1987] 2 All E.R. 1074, where Lord Oliver 
said, on behalf of the House of Lords, that the 
authorities “illustrate no general principle beyond 
this, that the court will not release or modify the 
implied undertaking given on discovery save in 
special circumstances and where the release or 
modification will not occasion injustice to the 


Dans le cadre d’une telle demande, le juge a acces 
aux documents et transcriptions en question. 

D. Les demandes doivent etre traitees rapide- 
ment 

[31] La blessure de Jade Doucette est survenue le 
19 novembre 2001. La police a ouvert une enquete 
peu de temps apres. II y a pres de quatre ans, l’ap- 
pelante a ete arretee et detenue brievement. Les 
actuelles demandes en justice ont ete presentees il 
y a trois ans et demi. L’appelante a ete interrogee 
au prealable il y a plus de deux ans. II est clair que 
dans bon nombre de ces cas le retard vient contre- 
carrer l’objet de la demande. Il importe de donner 
rapidement suite a ces demandes. 

E. Criteres a appliquer pour les demandes de 
modification de I’engagement implicite 

[32] La personne qui demande une modifica¬ 
tion ou une levee de l’engagement implicite doit 
demontrer au tribunal, selon la preponderance des 
probabilities, l’existence d’un interet public plus 
important que les valeurs visees par l’engagement 
implicite, a savoir la protection de la vie privee et 
le deroulement efficace du litige civil. Dans une 
affaire comme celle-ci, il est evident que le droit du 
suspect de garder le silence face aux questions des 
policiers et son droit de ne pas s’incriminer pesent 
lourd dans la balance. Le juge en chambre estime 
(a bon droit, a mon avis) qu’en l’espece ce facteur 
etait determinant. Dans d’autres cas, la combinai- 
son de valeurs opposees peut etre differente. Ce qui 
importe dans chaque cas, c’est de reconnaitre que 
l’engagement n’atteindra pas le but vise, sauf si la 
personne interrogee est convaincue que le tribunal 
ne le modifiera que dans des circonstances excep- 
tionnelles. 

[33] On a renvoye a l’affaire Crest Homes pic c. 
Marks, [1987] 2 All E.R. 1074, ou lord Oliver, au 
nom de la Chambre des lords, a explique que la 
jurisprudence [TRADUCTION] « se borne a etablir le 
principe general selon lequel les tribunaux n’accep- 
teront de relever une partie de l’engagement impli¬ 
cite donne lors de l’enquete prealable ou de modi¬ 
fier cet engagement que dans des circonstances 
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person giving discovery” (p. 1083). I would prefer 
to rest the discretion on a careful weighing of 
the public interest asserted by the applicant (here 
the prosecution of a serious crime) against the 
public interest in protecting the right against self¬ 
incrimination as well as upholding a litigant’s pri¬ 
vacy and promoting an efficient civil justice pro¬ 
cess. What is important is the identification of the 
competing values, and the weighing of one in the 
light of the others, rather than setting up an absolute 
barrier to occasioning any “injustice to the person 
giving discovery”. Prejudice, possibly amounting 
to injustice, to a particular litigant may exception¬ 
ally be held justified by a higher public interest, as 
in the case of the accused whose solicitor-client 
confidences were handed over to the police in 
Smith v. Jones, [1999] 1 S.C.R. 455, a case referred 
to in the courts below, and discussed hereafter. Of 
course any perceived prejudice to the examinee is 
a factor that will always weigh heavily in the bal¬ 
ance. It may be argued that disclosure to the police 
of the evil secrets of the psychopath at issue in 
Smith v. Jones may have been prejudicial to him 
but was not an “injustice” in the overall scheme 
of things, but such a gloss would have given cold 
comfort to an accused who made his disclosures in 
the expectation of confidentiality. If public safety 
trumps solicitor-client privilege despite a measure 
of injustice to the (unsympathetic) accused in Smith 
v. Jones, it can hardly be disputed in this jurisdic¬ 
tion that the implied undertaking rule would yield 
to such a higher public interest as well. 


[34] Three Canadian provinces have enacted rules 
governing when relief should be given against such 
implied or “deemed” undertakings (see Queen’s 
Bench Rules, M.R. 553/88, r. 30.1 (Manitoba); 
Rules of Civil Procedure, R.R.O. 1990, Reg. 194, 
r. 30.1 (Ontario); Rules of Civil Procedure, r. 30.1 
(Prince Edward Island)). I believe the test formu¬ 
lated therein (in identical terms) is apt as a reflec¬ 
tion of the common law more generally, namely: 


particulieres et si l’exemption ou la modification ne 
causera aucune injustice a la partie interrogee » (p. 
1083). Je prefererais que ce pouvoir discretionnaire 
repose sur une ponderation soigneuse de l’interet 
public invoque par le demandeur (en l’espece, la 
poursuite de l’auteur d’un crime grave) par rapport 
a l’interet qu’a le public a proteger le droit de ne pas 
s’incriminer, a proteger la vie privee d’une partie 
et a promouvoir l’efficacite de la procedure civile. 
L’important est de definir les valeurs opposees et 
d’en soupeser une par rapport aux autres, au lieu 
d’eriger l’« injustice [a l’egard de] la partie interro¬ 
gee » en barriere absolue. Le prejudice — qui peut 
constituer une injustice — cause a une partie peut, 
dans des cas exceptionnels, etre considere comme 
justihe par un interet public superieur, comme dans 
l’arret Smith c. Jones, [1999] 1 R.C.S. 455, prece¬ 
dent invoque devant les instances inferieures et 
analyse ci-apres, ou les confidences de l’accuse 
protegees par le privilege du secret professionnel 
de l’avocat avaient ete transmises a la police. Bien 
entendu, tout prejudice pergu a l’egard de la per- 
sonne interrogee joue toujours un grand role dans 
cette ponderation. On peut arguer que la divulga¬ 
tion a la police des horribles secrets du psychopa- 
the dont il est question dans Smith c. Jones a pu 
etre prejudiciable a celui-ci, mais qu’il ne s’agis- 
sait pas d’une « injustice » dans le contexte general 
des choses; toutefois, un tel argument n’est pas tres 
rassurant pour l’accuse qui a fait ses revelations en 
s’attendant a ce que la confidentialite soit respectee. 
Si la securite publique prime le privilege du secret 
professionnel de l’avocat malgre une certaine injus¬ 
tice a l’egard de l’accuse (antipathique) dans Smith 
c. Jones, on peut difficilement nier qu’au Canada la 
regie de l’engagement implicite cede aussi le pas a 
un tel interet public superieur. 

[34] Trois provinces canadiennes ont adopte des 
regies qui regissent les cas ou il convient de relever 
une partie de l’engagement implicite ou « presume » 
(voir les Regies de la Cour du Banc de la Reine, 
Regl. du Man. 553/88, regie 30.1 (Manitoba), les 
Regies de procedure civile, R.R.O. 1990, Regl. 194, 
regie 30.1 (Ontario), et les Rules of Civil Procedure, 
regie 30.1 (Ile-du-Prince-Edouard)). Je crois que 
le critere qui y est formule (en termes identiques) 
reflete bien la regie plus generale de common law : 
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If satisfied that the interest of justice outweighs any 
prejudice that would result to a party who disclosed evi¬ 
dence, the court may order that [the implied or “deemed” 
undertaking] does not apply to the evidence or to infor¬ 
mation obtained from it, and may impose such terms 
and give such directions as are just. 

[35] The case law provides some guidance to 
the exercise of the court’s discretion. For example, 
where discovery material in one action is sought to 
be used in another action with the same or similar 
parties and the same or similar issues, the preju¬ 
dice to the examinee is virtually non-existent and 
leave will generally be granted. See Lac Minerals 
Ltd. v. New Cinch Uranium Ltd. (1985), 50 O.R. 
(2d) 260 (H.C.J.), at pp. 265-66; Crest Homes, 
at p. 1083; Miller (Ed) Sales & Rentals Ltd. v. 
Caterpillar Tractor Co. (1988), 90 A.R. 323 (C.A.); 
Harris v. Sweet, [2005] B.C.J. No. 1520 (QL), 2005 
BCSC 998; Scuzzy Creek Hydro & Power Inc. v. 
Tercon Contractors Ltd. (1998), 27 C.RC. (4th) 252 
(B.C.S.C.). 


[36] On the other hand, courts have generally 
not favoured attempts to use the discovered mate¬ 
rial for an extraneous purpose, or for an action 
wholly unrelated to the purposes of the proceeding 
in which discovery was obtained in the absence of 
some compelling public interest. See, e.g., Lubrizol 
Corp. v. Imperial Oil Ltd. (1990), 33 C.RR. (3d) 
49 (F.C.T.D.), at p. 51. In Livent Inc. v. Drabinsky 
(2001), 53 O.R. (3d) 126 (S.C.J.), the court held that 
a non-party to the implied undertaking could in 
unusual circumstances apply to have the undertak¬ 
ing varied, but that relief in such cases would virtu¬ 
ally never be given (p. 130). 

[37] Some applications have been refused on the 
basis that they demonstrate precisely the sort of 
mischief the implied undertaking rule was designed 
to avoid. In 755568 Ontario, for example, the plain¬ 
tiff sought leave to send the defendant’s discovery 
transcripts to the police. The court concluded that 
the plaintiff’s strategy was to enlist the aid of the 
police to discover further evidence in support of 


S’il est convaincu que l’interet de la justice l’emporte 
sur tout prejudice que pourrait encourir une partie qui 
a divulgue des elements de preuve, le tribunal peut 
ordonner que [l’engagement implicite ou « presume »] 
ne s’applique pas aux elements de preuve ou aux rensei- 
gnements tires de ceux-ci, et imposer les conditions et 
donner les directives qu’il estime justes. 

[35] La jurisprudence nous eclaire sur l’exer- 
cice du pouvoir discretionnaire du tribunal. Par 
exemple, lorsque l’on cherche a utiliser, dans une 
seconde action, les renseignements devoiles au 
cours de l’interrogatoire prealable tenu dans le 
cadre de la premiere action avec les memes parties 
ou des parties semblables et les memes questions 
en litige ou des questions semblables, le prejudice 
cause a la personne interrogee est quasi inexis- 
tant et l’autorisation sera generalement accordee : 
Lac Minerals Ltd. c. New Cinch Uranium Ltd. 
(1985), 50 O.R. (2d) 260 (H.C.J.), p. 265-266; Crest 
Homes, p. 1083; Miller (Ed) Sales & Rentals Ltd. c. 
Caterpillar Tractor Co. (1988), 90 A.R. 323 (C.A.); 
Harris c. Sweet, [2005] B.C.J. No. 1520 (QL), 2005 
BCSC 998; Scuzzy Creek Hydro & Power Inc. c. 
Tercon Contractors Ltd. (1998), 27 C.P.C. (4th) 252 
(B.C.S.C.). 

[36] En revanche, les tribunaux n’ont generale¬ 
ment pas favorise les tentatives d’utiliser a d’autres 
fins ou pour une action tout a fait etrangere a l’ins- 
tance la preuve recueillie au cours de l'interroga- 
toire prealable, en l’absence d’interet public impe- 
ratif. Voir, p. ex., Lubrizol Corp. c. Imperial Oil 
Ltd. (1990), 33 C.P.R. (3d) 49 (C.F. l re inst.), p. 51. 
Dans Livent Inc. c. Drabinsky (2001), 53 O.R. (3d) 
126 (C.S.J.), la cour a conclu qu’une personne non 
partie a l’engagement implicite pourrait, dans des 
circonstances particulieres, en demander la modi¬ 
fication, mais que cette demande en pareils cas ne 
serait presque jamais accordee (p. 130). 

[37] Certaines demandes ont ete rejetees au 
motif qu’elles representaient exactement le genre 
de mefait que la regie de l’engagement implicite 
visait a eviter. Dans 755568 Ontario, par exemple, 
le demandeur sollicitait l’autorisation d’envoyer 
les transcriptions de l’interrogatoire prealable du 
defendeur a la police. La cour a conclu que la stra¬ 
tegic du demandeur consistait a obtenir l’aide de la 
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the plaintiff’s claim and/or to pressure the defend¬ 
ant to settle (p. 655). 

(i) The Balancing of Interests 

[38] As stated, the onus in each case will be on the 
applicant to demonstrate a superior public interest 
in disclosure, and the court will be mindful that an 
undertaking should only be set aside in exceptional 
circumstances. In what follows I do not mean to 
suggest that the categories of superior public inter¬ 
est are fixed. My purpose is illustrative rather than 
exhaustive. However, to repeat, an undertaking 
designed in part to encourage open and generous 
discovery by assuring parties being discovered of 
confidentiality will not achieve its objective if the 
confidentiality is seen by reluctant litigants to be 
too readily set aside. 

(ii) Statutory Exceptions 

[39] The implied undertaking rule at common 
law, and in those jurisdictions which have enacted 
rules, more or less codifying the common law, 
is subject to legislative override. In the present 
case for example, the Attorney General of British 
Columbia and the Vancouver Police rely on s. 14 
of the Child, Family and Community Service Act, 
R.S.B.C. 1996, c. 46, which provides that: 


(1) A person who has reason to believe that a child 
needs protection under section 13 must promptly 
report the matter to a director or a person desig¬ 
nated by a director. 

(2) Subsection (1) applies even if the information on 
which the belief is based 

(a) is privileged, except as a result of a solicitor- 
client relationship, or 

(b) is confidential and its disclosure is prohibited 
under another Act. 

It is apparent from the extensive police investiga¬ 
tion to date and the appearance of the Attorneys 
General and the Vancouver Police in these proceed¬ 
ings that a report was made to the authorities. We do 


police pour decouvrir d’autres elements de preuve 
susceptibles d’appuyer ses pretentions ou de forcer 
le defendeur a conclure un reglement (p. 655). 

(i) La ponderation des interets 

[38] Comme nous l’avons dit, dans chaque cas, il 
incombera au demandeur de demontrer qu’un inte- 
ret public superieur justifie la divulgation et la cour 
sera consciente qu’un engagement ne peut etre leve 
que dans des circonstances exceptionnelles. Dans 
l’analyse qui suit, je ne veux pas dire par la que 
les categories d’interet public superieur sont figees. 
Mon but est de brosser un tableau illustratif et non 
exhaustif. Toutefois, je le repete, un engagement 
visant notamment a encourager une communica¬ 
tion prealable franche et genereuse en garantissant 
la confidentialite aux parties interrogees ne pourra 
atteindre son objectif si les parties reticentes voient 
qu’on ecarte trop facilement cette confidentialite. 

(ii) Exceptions legates 

[39] En common law et dans les territoires qui 
ont adopte des regies codifiant plus ou moins la 
common law, la regie de l’engagement implicite est 
assujettie a la derogation legislative. En l’espece, 
par exemple, le procureur general de la Colombie- 
Britannique et la police de Vancouver ont invo- 
que l’art. 14 de la Child, Family and Community 
Service Act, R.S.B.C. 1996, ch. 46, qui prevoit : 

[TRADUCTION] 

(1) La personne qui a des motifs de croire qu’un enfant 
a besoin de protection en vertu de Particle 13 doit 
renvoyer l’affaire sans tarder a un directeur ou une 
personne designee par un directeur. 

(2) Le paragraphe (1) s’applique meme si les rensei- 
gnements sur lesquels se fonde la croyance : 

a) sont privilegies, sauf ceux obtenus dans le 
cadre d’une relation avocat-client; 

b) sont confidentiels et que leur divulgation est 
interdite par une autre loi. 

II ressort pour l’heure de la longue enquete poli- 
ciere et des declarations des procureurs generaux et 
de la police de Vancouver en l’espece qu’un rapport 
a ete fait aux autorites. Nous ne connaissons pas les 
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not know the details. Undoubtedly, a report could 
have been made without reference to anything said 
or produced at discovery. At this point the matter 
has proceeded beyond a mere “report” and involves 
the collection of evidence. This will require, in the 
ordinary way laid down by Parliament in s. 487 
of the Criminal Code, the application for a search 
warrant or a subpoena duces tecum at trial, if there 
is a trial. 

(iii) Public Safety Concerns 

[40] One important public interest flagged by the 
chambers judge was the “public safety” issue raised 
by way of analogy to Smith v. Jones, a case dealing 
with solicitor-client privilege. While solicitor-client 
privilege constitutes an interest higher than the pri¬ 
vacy interest at issue here, the chambers judge used 
the case to illustrate the relevant balancing of inter¬ 
ests. There, a psychiatrist was retained by defence 
counsel to prepare an assessment of the accused for 
purposes of the defence generally, including poten¬ 
tial submissions on sentencing in the event of a 
conviction. During his interview with the psychia¬ 
trist, the accused described in considerable detail 
his plan to kidnap, rape and kill prostitutes. The 
psychiatrist concluded the accused was a danger¬ 
ous individual who would, more likely than not, 
commit future offences unless he received immedi¬ 
ate psychiatric treatment. The psychiatrist wished 
to take his concerns to the police and applied to 
the court for leave to do so notwithstanding that 
the psychiatrist’s only access to the accused was 
under the umbrella of solicitor-client privilege. In 
such a case the accused/client would undoubtedly 
consider himself to be the victim of an injustice, 
but our Court held that the privilege yielded to 
“clear and imminent threat of serious bodily harm 
to an identifiable group ... if this threat is made in 
such a manner that a sense of urgency is created” 
(para. 84). Further, in circumstances of “immedi¬ 
ate and serious danger”, the police may be con¬ 
tacted without leave of the court (paras. 96-97). If 
a comparable situation arose in the context of an 
implied undertaking, the proper procedure would 
be for the concerned party to make application to 
a chambers judge but if, as discussed in Smith v. 
Jones there existed a situation of “immediate and 


details. II ne fait aucun doute qu’un rapport aurait 
pu etre prepare sans egard a ce qui a ete dit ou pro- 
duit lors de l’enquete prealable. A ce stade, l’affaire 
repose sur plus qu’un simple « rapport » et suppose 
la collecte d’elements de preuve. II faudra presenter, 
selon la procedure habituelle etablie par le legisla- 
teur a l’art. 487 du Code criminel, une demande 
de mandat de perquisition, ou de subpoena duces 
tecum au proces, si un proces a lieu. 

(iii) Securite publique 

[40] Le juge en chambre a signale un interet 
public important, soit la question de la « secu¬ 
rite publique » soulevee par analogie avec l’af- 
faire Smith c. Jones, portant sur le privilege du 
secret professionnel de l’avocat. Meme si ce privi¬ 
lege constitue un interet superieur au droit a la vie 
privee dont il est question en l’espece, le juge en 
chambre a utilise l’affaire pour illustrer la ponde- 
ration appropriee des interets. Dans cette affaire, 
l’avocat de la defense avait retenu les services d’un 
psychiatre pour evaluer l’accuse afin de preparer la 
defense, y compris eventuellement les observations 
relatives a la peine dans l’hypothese d’une decla¬ 
ration de culpabilite. Durant son entrevue avec le 
psychiatre, l’accuse a decrit avec un luxe de details 
le plan qu’il avait elabore pour enlever, violer et 
tuer des prostituees. Le psychiatre a conclu que 
l’accuse etait un individu dangereux qui commet- 
trait probablement d’autres crimes s’il ne recevait 
pas un traitement psychiatrique immediat. II vou- 
lait faire part de ses inquietudes a la police et il 
a demande une autorisation en ce sens a la cour 
meme si sa rencontre avec l’accuse s’etait derou- 
lee uniquement sous le sceau du privilege du secret 
professionnel de l’avocat. Dans un tel cas, 1’accuse/ 
le client se considerait sans nul doute comme la vic- 
time d’une injustice, mais la Cour a declare que le 
privilege cedait le pas devant une « menace claire 
et imminente de blessures graves dirigee contre un 
groupe identifiable [. . .] faite de maniere a inspi- 
rer un sentiment d’urgence » (par. 84). De plus, en 
cas de « danger grave et immediat », il est possible 
de communiquer avec la police sans autorisation 
du tribunal (par. 96-97). Si une situation compa¬ 
rable survenait dans le contexte d’un engagement 
implicite, la procedure a suivre consisterait pour la 
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serious danger”, the applicant would be justified in 
going directly to the police, in my opinion, without 
a court order. 


(iv) Impeaching Inconsistent Testimony 

[41] Another situation where the deponent’s pri¬ 
vacy interest will yield to a higher public interest 
is where the deponent has given contradictory tes¬ 
timony about the same matters in successive or dif¬ 
ferent proceedings. If the contradiction is discov¬ 
ered, the implied undertaking rule would afford no 
shield to its use for purposes of impeachment. In 
provinces where the implied undertaking rule has 
been codified, there is a specific provision that the 
undertaking “does not prohibit the use of evidence 
obtained in one proceeding, or information obtained 
from such evidence, to impeach the testimony of 
a witness in another proceeding”: see Manitoba r. 
30.1(6), Ontario r. 30.1.01(6), Prince Edward Island 
r. 30.1.01(6). While statutory, this provision, in 
my view, also reflects the general common law in 
Canada. An undertaking implied by the court (or 
imposed by the legislature) to make civil litiga¬ 
tion more effective should not permit a witness to 
play games with the administration of justice: R. 
v. Henry, [2005] 3 S.C.R. 609, 2005 SCC 76. Any 
other outcome would allow a person accused of an 
offence “[w]ith impunity [to] tailor his evidence to 
suit his needs in each particular proceeding” ( R. v. 
Nedelcu (2007), 41 C.P.C. (6th) 357 (Ont. S.C.J.), at 
paras. 49-51). 


(v) The Suggested “Crimes” Exception 

[42] As stated, Kirkpatrick J.A. concluded that 
“the undertaking in the action cannot form a shield 
from the detection and prosecution of crimes in 


partie concernee a presenter une demande au juge 
en chambre. Toutefois, comme il est mentionne 
dans Smith c. Jones, en cas de « danger grave et 
immediat », le demandeur serait fonde, a mon avis, 
a s’adresser directement a la police, sans ordon- 
nance judiciaire. 

(iv) Mise en cause de la credibilite d’un temoi- 

gnage contradictoire 

[41] Une autre situation oil le droit du deposant 
a sa vie privee cedera le pas devant un interet 
public superieur est celle oil le deposant a fourni 
un temoignage contradictoire sur les memes ques¬ 
tions dans des instances successives ou differen- 
tes. Si Ton decouvre la contradiction, la regie de 
l’engagement implicite ne pourrait en empecher 
l’utilisation pour attaquer la credibilite du depo¬ 
sant. Dans les provinces oil Ton a codifie cette 
regie, il existe une disposition precise qui prevoit 
que l’engagement « n’a pas pour effet d’interdire 
lTitilisation d’elements obtenus au cours d’une ins¬ 
tance ou de renseignements tires de ces elements 
ahn que soit attaquee la credibilite d’une personne 
qui temoigne dans une autre instance » : voir la 
regie 30.1(6) des Regies du Manitoba et la regie 
30.1.01(6) des Regies de l’Ontario et des Regies de 
flle-du-Prince-Edouard. A mon avis, cette disposi¬ 
tion legislative reflete aussi les principes generaux 
de common law au Canada. Un engagement impli- 
citement reconnu par le tribunal (ou impose par 
le legistateur) dans le but de rendre un litige civil 
plus efficace ne doit pas permettre a un temoin de 
jouer au plus fin avec l’administration de la justice : 
R. c. Henry, [2005] 3 R.C.S. 609, 2005 CSC 76. 
Autrement, une personne accusee d’avoir commis 
une infraction pourrait [TRADUCTION] « [e]n toute 
impunite faponner sa preuve de maniere a repon- 
dre a ses besoins dans chaque instance » (R. c. 
Nedelcu (2007), 41 C.P.C. (6th) 357 (C.S.J. Ont.), 
par. 49-51). 

(v) Uexccption « en cas de crimes » propo¬ 

ses 

[42] Comme nous l’avons vu, la juge Kirkpatrick 
a conclu que [TRADUCTION] « l’engagement dans la 
presente action ne peut proteger contre la detection 
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which the public has an overriding interest” (para. 
48). In her view, 


a party obtaining production of documents or tran¬ 
scriptions of oral examination of discovery is under a 
general obligation, in most cases, to keep such docu¬ 
ment confidential. A party seeking to use the discovery 
evidence other than in the proceedings in which it is 
produced must obtain the permission of the disclosing 
party or leave of the court. However, the obligation of 
confidentiality does not extend to bona fide disclosure 
of criminal conduct. On the other hand, non -bona fide 
disclosure of alleged criminal conduct would attract 
serious civil sanctions for contempt, [para. 56] 


[43] The chambers judge put his finger on one of 
the serious difficulties with such an exception. He 
wrote: 

. . . considerations of practicality support keeping evi¬ 
dence of crimes within the scope of the undertaking. 
In this regard, it should be understood that evidence 
relating to a crime may vary from mere suspicion to 
blatant admissions, from peripheral clues to direct evi¬ 
dence, from minor offences to the most heinous. There 
are also many shades and variations in between these 
extremes, [para. 27] 

This difficulty is compounded by the fact that par¬ 
ties to civil litigation are often quick to see the sup¬ 
posed criminality in what their opponents are up 
to, or at least to appreciate the tactical advantage 
that threats to go to the police might achieve, and to 
pose questions to the examinee to lay the basis for 
such an approach: see 755568 Ontario, at p. 656. 
The rules of discovery were not intended to consti¬ 
tute litigants as private attorneys general. 

[44] The chambers judge took the view that 
“leaving the discretionary power of exemption or 
variation with the courts is preferable to giving liti¬ 
gants the power to report to the police, without a 
court order, anything that might relate to a crimi¬ 
nal offence” (para. 27). I agree. On such an appli¬ 
cation the court will be able to weigh against the 
examinee’s privacy interest the seriousness of the 
offence alleged, the “evidence” or admissions said 


du crime et la poursuite des criminels, domaines 
ou l’interet du public est predominant» (par. 48). 
A son avis, 

[TRADUCTION] la partie qui obtient la production de 
documents ou de transcriptions de l’interrogatoire prea¬ 
mble a l’obligation generate, dans la plupart des cas, 
d’en preserver la confidentialite. La partie qui cherche a 
utiliser la preuve recueillie lors de l’interrogatoire prea¬ 
mble dans une instance autre que celle durant laquelle 
elle a ete presentee doit en obtenir l’autorisation de la 
partie qui a divulgue les renseignements ou du tribunal. 
Toutefois, l’obligation de confidentialite ne s’applique 
pas a la divulgation de bonne foi d’un comportement 
criminel et la divulgation de mauvaise foi d’un com¬ 
portement criminel presume entrainerait des sanctions 
severes pour outrage, [par. 56] 

[43] Le juge en chambre a releve une des difficul¬ 
ty majeures liees a cette exception : 

[TRADUCTION] . . . des considerations d’ordre prati¬ 
que justifient l’application de l’engagement a la preuve 
de crimes. A ce sujet, il faut bien comprendre que la 
preuve afferente a un crime peut aller du simple soup- 
£on a l’aveu flagrant, de l’indice secondaire a la preuve 
directe ou de l’infraction mineure a la plus odieuse. II 
y a egalement plusieurs nuances et variantes entre ces 
extremes, [par. 27] 

Cette difficulty est accrue du fait que les parties a 
un litige civil sont souvent promptes a voir la crimi- 
nalite presumee dans ce que fait la partie adverse, 
ou du moins a comprendre que la menace de faire 
appel a la police peut leur donner un avantage tac- 
tique, et a poser a la personne interrogee les ques¬ 
tions qui serviront de fondement a l’exception : voir 
755568 Ontario, p. 656. Les regies regissant l’en- 
quete prealable ne visaient pas a transformer les 
parties au litige en procureurs generaux prives. 

[44] Le juge en chambre a estime [TRADUCTION] 
« qu’il vaut mieux laisser aux tribunaux le pouvoir 
discretionnaire de relever une partie de l’engage- 
ment ou de modifier cet engagement plutot que de 
donner aux parties le pouvoir de communiquer a la 
police, sans ordonnance judiciaire, tout renseigne- 
ment susceptible de se rapporter a un crime » (par. 
27). Je suis d’accord. Saisi d’une telle demande, 
le tribunal sera en mesure, au regard du droit de 
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to be revealed in the discovery process, the use to 
which the applicant or police may put this mate¬ 
rial, whether there is evidence of malice or spite 
on the part of the applicant, and such other factors 
as appear to the court to be relevant to the exercise 
of its discretion. This will include recognition of 
the potential adverse effects if the protection of the 
implied undertaking is seen to be diluted or dimin¬ 
ished. 


[45] Kirkpatrick J.A. noted that in some circum¬ 
stances 

neither party has an interest in or is willing to seek 
court ordered relief from the disclosure of information 
under the undertaking or otherwise. Nor does it [the 
chambers judge’s approach] contemplate non-exigent 
circumstances of disclosed criminal conduct. It is easy 
to imagine a situation in which criminal conduct is dis¬ 
closed in the discovery process, but no one apprehends 
that immediate harm is likely to result, [para. 55] 

This is true, but it presupposes that the police are 
entitled to be handed a transcript of statutorily 
compelled answers which they themselves have no 
authority to compel, thereby using the civil discov¬ 
ery process to obtain indirectly what the police have 
no right to obtain directly. Such a rule, if accepted, 
would undermine the freedom of a suspect to coop¬ 
erate or refuse to cooperate with the police, which 
is an important element of our criminal law. 

[46] In reaching her decision, Kirkpatrick J.A. 
relied on dicta of the House of Lords in Rank Film 
Distributors Ltd. v. Video Information Centre, 
[1982] A.C. 380. Lord Fraser said: 

If a defendant’s answers to interrogatories tend to show 
that he has been guilty of a serious offence I cannot 
think that there would be anything improper in his 
opponent reporting the matter to the criminal authori¬ 
ties with a view to prosecution, certainly if he had first 
obtained leave from the court which ordered the inter¬ 
rogatories, and probably without such leave, [p. 447] 


la personne interrogee a sa vie privee, d’apprecier 
la gravite de l'infraction presumee, la « preuve » 
que constituent les aveux supposement faits lors 
de l’enquete prealable, l’utilisation que peut en 
faire le demandeur ou la police, la preuve de mal- 
veillance ou de vengeance de la part du deman¬ 
deur, et d’autres facteurs que le tribunal estimera 
pertinents dans l’exercice de son pouvoir discre- 
tionnaire. Cette analyse englobe l’identification 
des effets prejudiciables potentiels dans le cas ou 
la protection de l’engagement implicite est perdue 
comme etant attenuee ou diminuee. 

[45] La juge Kirkpatrick a fait remarquer que 
dans certaines circonstances 

[TRADUCTION] aucune des parties n’a interet ou n’est 
disposee a demander une exemption judiciaire eu egard a 
la divulgation de renseignements proteges par l’engage¬ 
ment ou autrement. Elle [l’approche du juge en chambre] 
ne prevoit pas non plus l’absence d’urgence a divulguer 
le comportement criminel. II est facile d’imaginer une 
situation ou un comportement criminel est divulgue lors 
de l’enquete prealable sans que personne ne craigne le 
prejudice immediat qui risque d’en resulter. [par. 55] 

C’est vrai, mais cela presuppose que la police peut 
se voir remettre une transcription des reponses 
requises par la loi qu’elle-meme n’a pas le droit 
d’exiger, utilisant ainsi la procedure civile de com¬ 
munication prealable pour obtenir indirectement ce 
qu’elle ne peut obtenir directement. Une telle regie, 
si elle etait acceptee, porterait atteinte a la liberte 
du suspect de collaborer ou de refuser de collaborer 
avec la police, ce qui est un element important de 
notre droit criminel. 

[46] Pour rendre sa decision, la juge Kirkpatrick 
s’est fondee sur les opinions incidentes de la 
Chambre des lords dans Rank Film Distributors 
Ltd. c. Video Information Centre, [1982] A.C. 380. 
Lord Fraser a declare : 

[TRADUCTION] Si les reponses d’un defendeur pen¬ 
dant les interrogatoires tendent a demontrer qu’il s’est 
rendu coupable d’un crime grave, je ne pense pas qu’il 
serait irregulier que la partie adverse signale l’affaire 
aux autorites aux fins de poursuite, surtout si elle avait 
d’abord obtenu l’autorisation du tribunal qui a ordonne 
les interrogatoires, et probablement meme sans une telle 
autorisation. [p. 447] 
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These observations, however, must be read in light 
of the fact that in England, unlike British Columbia, 
there existed at the time (since amended) “a privi¬ 
lege against compulsory self-incrimination by dis¬ 
covery or by answering interrogatories” (p. 446). 
There was thus absent from the English procedure 
the very foundation of the appellant’s case, namely 
that she had no right to refuse to answer questions 
on discovery that might incriminate her, because 
she was obliged by statute to give the truth, the 
whole truth and nothing but the truth. 


[47] It is true that solicitor-client privilege 
includes a “crimes” exception , but here again there 
is no proper analogy to an implied undertaking. In 
Solosky v. The Queen, [1980] 1 S.C.R. 821, Dickson 
J. observed: 

... if a client seeks guidance from a lawyer in order 
to facilitate the commission of a crime or a fraud, the 
communication will not be privileged and it is immate¬ 
rial whether the lawyer is an unwitting dupe or knowing 
participant, [p. 835] 

See also R. v. Campbell, [1999] 1 S.C.R. 565. Abuse 
of solicitor-client privilege to facilitate criminality 
is contrary to its purpose. Adoption of the implied 
undertaking to facilitate full disclosure on dis¬ 
covery even by crooks is of the very essence of its 
purpose. In England, the weight of authority now 
seems to favour requiring leave of the court where 
the protected material relates to alleged criminal¬ 
ity. See Attorney-General for Gibraltar v. May, 
[1999] 1 W.L.R. 998 (C.A.), at pp. 1007-8; Bank 
of Crete S.A. v. Koskotas (No. 2), [1992] 1 W.L.R. 
919 (Ch. D.), at p. 922; Sybron Corp. v. Barclays 
Bank Pic., [1985] 1 Ch. 299, at p. 326. The same 
practice prevails in Australia: Bailey v. Australian 
Broadcasting Corp., [1995] 1 Qd. R. 476 (S.C.); 
Commonwealth v. Temwood Holdings Pty Ltd. 
(2001), 25 W.A.R. 31, [2001] WASC 282. 


[48] In reaching her conclusion, Kirkpatrick J.A. 
rejected the view expressed in 755568 Ontario 


II faut toutefois lire ces observations en tenant 
compte du fait qu’en Angleterre, contrairement a la 
Colombie-Britannique, il existait alors un privilege 
(modifie depuis) [TRADUCTION] «contre l’auto- 
incrimination forcee par voie d’interrogatoire prea¬ 
mble ou de reponses aux interrogatoires » (p. 446). 
Le fondement meme de la cause de l’appelante 
n’existait done pas dans la procedure anglaise, a 
savoir qu’elle n’avait aucun droit de refuser, lors 
de l’interrogatoire prealable, de repondre aux ques¬ 
tions susceptibles de l’incriminer, car elle etait 
tenue de par la loi de dire la verite, toute la verite et 
lien que la verite. 

[47] II est vrai que le privilege du secret profes- 
sionnel de l’avocat englobe l’exception « en cas de 
crimes », mais, la encore, il n’y a pas d’analogie 
possible avec l’engagement implicite. Dans Solosky 
c. La Reine, [1980] 1 R.C.S. 821. le juge Dickson a 
fait remarquer : 

... si un client consulte un avocat pour pouvoir per- 
petrer plus facilement un crime ou une fraude, alors la 
communication n’est pas privilegiee et il importe peu 
que l’avocat soit une dupe ou un participant, [p. 835] 

VoiraussiT?. c. Campbell, [1999] 1 R.C.S. 565. L’abus 
du privilege du secret professionnel de l’avocat dans 
le but de faciliter la commission d’un acte criminel 
va a l’encontre de son objet. L’adoption de l’engage- 
ment implicite dans le but de faciliter la divulgation 
complete lors de l’interrogatoire prealable meme de 
la part d’escrocs constitue l’essence meme de son 
objet. En Angleterre, la jurisprudence semble main- 
tenant exiger l’obtention d’une autorisation du tri¬ 
bunal lorsque les documents proteges se rapportent 
a un acte criminel presume. Voir Attorney-General 
for Gibraltar c. May, [1999] 1 W.L.R. 998 (C.A.), p. 
1007-1008; Bank of Crete S.A. c. Koskotas (No. 2), 
[1992] 1 W.L.R. 919 (Ch. D.), p. 922; Sybron Corp. 
c. Barclays Bank Pic., [1985] 1 Ch. 299, p. 326. Il 
en va de meme en Australie : Bailey c. Australian 
Broadcasting Corp., [1995] 1 Qd. R. 476 (S.C.); 
Commonwealth c. Temwood Holdings Pty Ltd. 
(2001), 25 W.A.R. 31, [2001] WASC 282. 

[48] Pour arriver a sa conclusion, la juge 
Kirkpatrick a rejete l’opinion exprimee dans 
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and Perrin v. Beninger, [2004] O.J. No. 2353 (QL) 
(S.C J.), that the public interest in investigating pos¬ 
sible crimes is not in all cases sufficient to relieve 
against the undertaking. It is inherent in any bal¬ 
ancing exercise that one interest will not always 
and in every circumstance prevail over other inter¬ 
ests. It will depend on the facts. In Tyler v. M.N.R., 
[1991] 2 F.C. 68 (C.A.), in a somewhat analogous 
situation of statutory compulsion, the appellant was 
charged with narcotics offences. Revenue Canada, 
on reading about the charges in a newspaper, began 
to investigate the possibility that the appellant had 
not reported all of his income in earlier years. The 
Minister invoked his statutory powers to compel 
information from the appellant, who sought to pre¬ 
vent the Minister from communicating any infor¬ 
mation thereby obtained to the RCMR Stone J.A., 
speaking for a unanimous Federal Court of Appeal, 
agreed that the Minister should be permitted to 
continue using his compulsory audit for Income 
Tax Act purposes but prohibited the Minister from 
sharing the information compulsorily obtained 
from the appellant with the RCMR Stone J.A. was 
of the view that the prosecution of crime did not 
necessarily trump a citizen’s privacy interest in the 
disclosure of statutorily compelled information and 
I agree with him. 


[49] The B.C. Court of Appeal qualified its 
“crimes” exception by the requirement that the 
communication to the police be made in good 
faith. Aside from the difficulties in applying such 
a requirement, as previously mentioned, I do not 
see how a “good faith” requirement is consistent 
with the court’s rationale for granting relief against 
the undertaking. If, as the hypothesis requires, it 
is determined in a particular case that the public 
interest in investigating a crime and bringing the 
perpetrators to justice is paramount to the exami¬ 
nee’s privacy interest, the good faith of the commu¬ 
nication should no more be an issue here than in the 
case of any other informant. Informants are valued 
for what they can tell not for their worthy motives. 


755568 Ontario et Perrin c. Beninger, [2004] O.J. 
No. 2353 (QL) (C.S.J.), selon laquelle l’interet du 
public a ce que des crimes possibles fassent l’ob- 
jet d’une enquete ne suffit pas toujours pour jus- 
tifier l’exception a l’engagement. II est inherent a 
l’exercice de ponderation qu’un interet ne prime 
pas toujours les autres. Tout depend des faits. Dans 
Tyler c. M.R.N., [1991] 2 C.F. 68 (C.A.), dans une 
situation assez semblable d’obligation legale, l’ap- 
pelant etait accuse d’infractions en matiere de stu- 
pefiants. Revenu Canada, apres avoir pris connais- 
sance des accusations dans un journal, a ouvert une 
enquete pour determiner si l’appelant n’avait pas 
declare l’integralite de son revenu les annees pre- 
cedentes. Le ministre s’est appuye sur les pouvoirs 
que lui confere la loi pour obliger l’appelant a lui 
fournir des renseignements, et celui-ci a cherche a 
empecher le ministre de communiquer a la GRC 
tout renseignement ainsi obtenu. Le juge Stone, au 
nom de la Cour d’appel federale a l’unanimite, a 
convenu qu’il fallait permettre au ministre de pour- 
suivre sa verification obligatoire pour l’application 
de la Loi de I’impot sur le revenu, mais il lui a inter- 
dit de communiquer a la GRC les renseignements 
obtenus contre le gre de l’appelant. II estime que, 
dans le cadre de la divulgation de renseignements 
exiges par la loi, la lutte contre le crime n’eclipse 
pas necessairement le droit d’un citoyen a sa vie 
privee. Je partage son avis. 

[49] La Cour d’appel de la Colombie-Britannique 
a restreint la portee de l’exception « en cas de 
crimes » en exigeant que la communication a la 
police soit faite de bonne foi. A part les difficul¬ 
ty que suscite l’application d’une telle exigence, 
comme nous l’avons mentionne, je ne vois pas com¬ 
ment exiger la « bonne foi » est compatible avec le 
raisonnement qui doit fonder une exemption judi- 
ciaire. Si, comme le veut l'hypothese, il est etabli 
dans une affaire donnee que l’interet du public a ce 
qu’un crime fasse l’objet d’une enquete et a ce que 
les auteurs soient traduits en justice prevaut sur le 
droit de la personne interrogee a sa vie privee, on 
ne devrait pas tenir compte de la bonne foi de la 
communication, pas plus que dans le cas de tout 
autre denonciateur. Les denonciateurs sont appre- 
cies pour ce qu’ils savent et non pour la purete de 
leurs motifs. 
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[50] Finally, Kirkpatrick J.A. feared that 

if an application to court is required before a party 
may disclose the alleged conduct, the perpetrator of the 
crime may be notified of the disclosure and afforded the 
opportunity to destroy or hide evidence or otherwise 
conceal his or her involvement in the alleged crime, 
[para. 55] 

This concern is largely remedied by permitting the 
party wishing to be relieved of the obligation of con¬ 
fidentiality to apply to the court ex parte. It would 
be up to the chambers judge to determine whether 
the circumstances justify proceeding ex parte, or 
whether the deponent and other parties to the pro¬ 
ceeding should be notified of the application. 

F. Continuing Nature of the Implied Under¬ 
taking 

[51] As mentioned earlier, the lawsuit against 
the appellant and others was settled in 2006. As 
a result the appellant was not required to give evi¬ 
dence at a civil trial; nor were her examination for 
discovery transcripts ever read into evidence. The 
transcripts remain in the hands of the parties and 
their lawyer. Nevertheless, the implied undertaking 
continues. The fact that the settlement has rendered 
the discovery moot does not mean the appellant’s 
privacy interest is also moot. The undertaking con¬ 
tinues to bind. When an adverse party incorporates 
the answers or documents obtained on discovery 
as part of the court record at trial the undertaking 
is spent, but not otherwise, except by consent or 
court order. See Lac d’Amiante, at paras. 70 and 76; 
Shaw Estate v. Oldroyd, at paras. 20-22. It follows 
that decisions to the contrary, such as the decision 
of the House of Lords in Home Office v. Harman 
(where a narrow majority held that the implied 
undertaking not to disclose documents obtained 
on discovery continued even after the documents 
in question had been read aloud in open court), 
should not be followed in this country. The effect 
of the Harman decision has been reversed by a rule 
change in its country of origin. 


[50] Enfin, la juge Kirkpatrick craignait que 

[TRADUCTION] s’il est necessaire de presenter une 
demande au tribunal pour qu’une partie puisse divul- 
guer le comportement presume, l’auteur du crime pourra 
etre ainsi avise de la divulgation et avoir l’occasion de 
detruire ou de cacher des elements de preuve ou de dis- 
simuler autrement sa participation au crime reproche. 
[par. 55] 

Cette crainte est largement attenuee si l’on permet 
a la partie desirant etre liberee de l’obligation de 
confidentialite de s’adresser au tribunal ex parte. II 
appartiendrait alors au juge en chambre de deter¬ 
miner si les circonstances justifient une instance ex 
parte, ou si le deposant et les autres parties a l’ins- 
tance devraient etre avises de la demande. 

F. La continuity de Vengagement implicite 

[51] Comme nous l’avons vu, la poursuite contre 
l’appelante et les autres parties au litige a fait l’ob- 
jet d’un reglement en 2006. L’appelante n’etait 
done plus tenue de temoigner a un proces civil et 
les transcriptions de son interrogatoire prealable 
n’ont jamais ete presentees en preuve. Les trans¬ 
criptions restent en la possession des parties et de 
leur avocat. Neanmoins, l’engagement implicite 
demeure. Le fait que le reglement a rendu l’inter- 
rogatoire prealable theorique ne signifie pas que le 
droit de l’appelante a sa vie privee est egalement 
prive d’objet. L’engagement est toujours obligatoire. 
Lorsqu’une partie adverse verse les reponses ou 
documents obtenus pendant 1’interrogatoire preala¬ 
ble en preuve au proces, l’engagement ne s’appli- 
que plus, mais seulement dans ce cas, si ce n’est 
avec le consentement de la personne interrogee ou 
par suite d’une ordonnance judiciaire. Voir Lac 
dAmiante, par. 70 et 76; Shaw Estate c. Oldroyd, 
par. 20-22. Par consequent, les tribunaux canadiens 
ne devraient pas appliquer les decisions contraires, 
telles que la decision de la Chambre des lords Home 
Office c. Harman, ou une faible majorite a conclu 
que l’engagement implicite de ne pas divulguer des 
documents obtenus pendant l’enquete prealable 
demeure meme apres la lecture a haute voix de ces 
documents a l’audience. L’effet de la decision dans 
Harman a ete neutralise par une modification de la 
regie dans son pays d’origine. 
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G. Who Is En titled to Notice of an Application to 
Modify or Vary the Implied Undertaking? 

[52] While the issue of notice will be for the 
chambers judge to decide on the facts of any par¬ 
ticular case, I do not think that in general the police 
are entitled to notice of such an application. Nor are 
the media. The only parties with a direct interest, 
other than the applicant, are the deponent and the 
other parties to the litigation. 

H. Application to Modify or Vary an Implied 
Undertaking by Strangers to It 

[53] I would not preclude an application to vary an 
undertaking by a non-party on the basis of stand¬ 
ing, although I agree with Livent Inc. v. Drabinsky 
that success on such an application would be unu¬ 
sual. What has already been said provides some 
illustrations of potential third party applicants. In 
this case the Attorney General of British Columbia, 
supported by the Vancouver Police, demonstrated 
a sufficient interest in the appellant’s transcripts to 
be given standing to apply. Their objective was to 
obtain evidence that would help explain the events 
under investigation, and possibly to incriminate the 
appellant. I think it would be quite wrong for the 
police to be able to take advantage of statutorily 
compelled testimony in civil litigation to under¬ 
mine the appellant’s right to silence and the protec¬ 
tion against self-incrimination afforded her by the 
criminal law. Accordingly, in my view, the present 
application was rightly dismissed by the chambers 
judge. On the other hand, a non-party engaged in 
other litigation with an examinee, who learns of 
potentially contradicting testimony by the exami¬ 
nee in a discovery to which that other person is not 
a party, would have standing to seek to obtain a 
modification of the implied undertaking and for the 
reasons given above may well succeed. Of course 
if the undertaking is respected by the parties to it, 
then non-parties will be unlikely to possess enough 
information to make an application for a variance 
in the first place that is other than a fishing expe¬ 
dition. But the possibility of third party applica¬ 
tions exists, and where duly made the competing 
interests will have to be weighed, keeping in mind 
that an undertaking too readily set aside sends the 


G. Qui a le droit d’etre avise de la demande de 
modification de Vengagement implicite? 

[52] Meme s’il appartient au juge en chambre de 
trancher la question de l’avis compte tenu des faits 
de l’espece, je ne pense pas que la police ait gene- 
ralement le droit d’etre avisee d’une telle demande, 
pas plus que les medias. Les seules parties ayant un 
interet direct, autre que le demandeur, sont le depo- 
sant et les autres parties au litige. 

H. Demande de modification d’un engagement 
implicite presentee par un tiers 

[53] Je n’ecarterais pas, pour absence de qualite 
pour agir, la demande de modification d’un enga¬ 
gement que presenterait un tiers, mais je conviens 
avec Livent Inc. c. Drabinsky que generalement 
une telle demande ne serait pas accordee. Ce qui a 
deja ete dit donne quelques exemples des eventuels 
demandeurs non parties a l’instance. En l’espece, 
le procureur general de la Colombie-Britannique, 
appuye par la police de Vancouver, a demontre un 
interet suffisant a l’egard des transcriptions des 
declarations de l’appelante pour avoir qualite pour 
presenter une demande. Letir objectif etait d’ob- 
tenir des elements de preuve permettant d’expli- 
quer les evenements vises par l’enquete et peut-etre 
d’incriminer l’appelante. II serait vraiment injusti- 
fie, a mon sens, que la police puisse profiter d’un 
temoignage exige par la loi en matiere civile pour 
compromettre le droit de l’appelante de garder le 
silence et son droit a la protection contre l’auto- 
incrimination qui lui sont reconnus en droit cri- 
minel. Par consequent, c’est a juste title, a mon 
avis, que le juge en chambre a rejete l’actuelle 
demande. Par ailleurs, un tiers qui est partie a 
un autre litige avec la personne interrogee et qui 
apprend le temoignage potentiellement contradic- 
toire qu’elle a donne lors d’un interrogatoire prea¬ 
mble auquel il n’est pas partie aurait qualite pour 
demander une modification de l’engagement impli¬ 
cite et pourrait bien obtenir gain de cause pour les 
raisons deja indiquees. Evidemment, si les parties 
a l’engagement en respectent les conditions, les 
tiers ne possederont vraisemblablement pas suffi- 
samment d’information de toute facon, a part celle 
obtenue par recherche aleatoire, pour demander 
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message that such undertakings are unsafe to be 
relied upon, and will therefore not achieve their 
broader purpose. 


I. Use Immunity 

[54] Reference was earlier made to the fact that at 
her discovery the appellant claimed the benefit of 
s. 5 of the Canada Evidence Act which eliminates 
the right formerly enjoyed by a witness to refuse to 
answer “any question on the ground that the answer 
to the question may tend to criminate him, or may 
tend to establish his liability to a civil proceed¬ 
ing at the instance of the Crown or of any person” 
(s. 5(1)). Answers given under objection, however, 
“shall not be used or admissible in evidence against 
him in any criminal trial or other criminal proceed¬ 
ing against him thereafter taking place, other than 
a prosecution for perjury” (s. 5(2)). Similar protec¬ 
tion is provided under s. 4 of the British Columbia 
Evidence Act. Section 13 of the Charter applies 
without need of objection. Derivative use immunity 
is a question for the criminal court at any trial that 
may be held: R. v. S. (R.J.), [1995] 1 S.C.R. 451, at 
paras. 191-92 and 204. The appellant’s statutory or 
Charter rights are not in peril in the present appeal 
and her claims to Charter relief at this stage were 
properly dismissed. 


J. Implied Undertaking Is No Bar to Persons Not 
a Party to It 

[55] None of the parties to the original civil liti¬ 
gation applied to vary the undertaking. Neither the 
Attorneys General nor the police are parties to the 
implied undertaking and they are not bound by its 
terms. If the police, as strangers to the undertaking, 
have grounds, they can apply for a search warrant 
under s. 487 of the Criminal Code in the ordinary 
way. 


une modification. Mais il reste possible que des 
tiers fassent une demande. Si elle est presentee en 
bonne et due forme, il faudra soupeser les interets 
opposes, en tenant compte du fait qu’un engage¬ 
ment ecarte trap facilement donne l’impression 
qu’il est risque de s’y fonder et ne permettra pas de 
realiser son vaste objectif. 

I. Immunite contre Vutilisation de la preuve 

[54] Nous avons mentionne precedemment le fait 
que l’appelante, lors de son interrogatoire pream¬ 
ble, a invoque la protection de l’art. 5 de la Loi 
sur la preuve au Canada, qui ecarte le droit dont 
jouissait auparavant un temoin de refuser de repon- 
dre « a une question pour le motif que la reponse 
a cette question pourrait tendre a l’incriminer, ou 
pourrait tendre a etablir sa responsabilite dans 
une procedure civile a l’instance de la Couronne 
ou de qui que ce soit » (par. 5(1)). Toutefois, la 
reponse que donne un temoin malgre son objec¬ 
tion « ne peut etre invoquee et n’est pas admissible 
en preuve contre lui dans une instruction ou pro¬ 
cedure penale exercee contre lui par la suite, sauf 
dans le cas de poursuite pour parjure » (par. 5(2)). 
Une protection semblable est prevue a l’art. 4 de la 
Evidence Act de la Colombie-Britannique. L’article 
13 de la Charte s’applique sans qu’il soit neces- 
saire de soulever une objection. L’immunite contre 
l’utilisation de la preuve derivee est une question 
pouvant etre soulevee dans tout proces devant un 
tribunal criminel : R. c. S. (R.J.), [1995] 1 R.C.S. 
451, par. 191, 192 et 204. Les droits de l’appelante 
prevus par la loi ou garantis par la Charte ne sont 
pas menaces dans le present pourvoi et a ce stade, 
ses demandes fondees sur la Charte ont ete reje- 
tees a bon droit. 

J. L’engagement implicite ne s’applique pas aux 
tiers 

[55] Aucune des parties a l’instance civile ini- 
tiale n’a demande une modification de l’engage- 
ment. Les procureurs generaux et la police ne sont 
pas parties a l’engagement implicite et ils ne sont 
pas soumis a ses conditions. Si la police, a litre 
de tiers, a des motifs, elle peut demander, par voie 
habituelle, un mandat de perquisition en vertu de 
l’art. 487 du Code criminel. 
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[56] The appellant’s discovery transcript and doc¬ 
uments, while protected by an implied undertak¬ 
ing of the parties to the court, are not themselves 
privileged, and are not exempt from seizure: R. v. 
Serendip Physiotherapy Clinic (2004), 189 C.C.C. 
(3d) 417 (Ont. C.A.), at para. 35. A search warrant, 
where available, only gives the police access to the 
material. It does not authorize its use of the mate¬ 
rial in any proceedings that may be initiated. 


[57] If criminal charges are brought, the prosecu¬ 
tion may also compel a witness to produce a copy 
of the documents or transcripts in question from 
his or her possession by a subpoena duces tecum. 
The trial judge would then determine what, if any, 
use could be made of the material, having regard 
to the appellant’s Charter rights and any other rel¬ 
evant considerations. None of these issues arise for 
decision on the present appeal. 

K. Disposition of the Present Appeal 

[58] As stated, none of the parties bound by the 
implied undertaking made application to the court 
to be relieved from its obligations. The application 
is made solely by the Attorney General of British 
Columbia to permit 

any person in lawful possession of the transcript to pro¬ 
vide a copy to the police or to the Attorney-General 
to assist in the investigation and/or prosecution of any 
criminal offence which may have occurred. [B.C.S.C., 
at para. 6] 

While I would not deny the Attorney General 
standing to seek to vary an implied undertaking to 
which he is not a party, I agree with the chambers 
judge that his application should be rejected on the 
facts of this case. The purpose of the application 
was to sidestep the appellant’s silence in the face of 
police investigation of her conduct. The authorities 
should not be able to obtain indirectly a transcript 
which they are unable to obtain directly through a 
search warrant in the ordinary way because they 
lack the grounds to justify it. 


[56] La transcription de l’interrogatoire prealable 
de l’appelante et les documents obtenus pendant 
l’interrogatoire sont proteges par un engagement 
implicite des parties envers la cour, mais ils ne sont 
pas eux-memes privileges ni insaisissables : R. c. 
Serendip Physiotherapy Clinic (2004), 189 C.C.C. 
(3d) 417 (C.A. Ont.), par. 35. Un mandat de perqui¬ 
sition de la police, s’il est disponible, ne fait que 
donner acces aux documents. II n’en autorise pas 
l’utilisation dans toute instance susceptible d’etre 
introduite. 

[57] Si des accusations criminelles sont portees, 
le ministere public peut aussi, par voie de subpoena 
duces tecum, obliger un temoin a produire une 
copie des documents ou des transcriptions qu’il a en 
sa possession. Le juge du proces deciderait ensuite 
quel usage, si usage il y a, en serait fait compte tenu 
des droits de l’appelante garantis par la Charte et 
de toute autre consideration pertinente. Aucune de 
ces questions n’est soulevee en l’espece. 

K. Decision 

[58] Comme nous l’avons vu, aucune des parties 
soumise a l’engagement implicite n’a demande a la 
cour d’etre liberee de ses obligations. La demande 
est presentee uniquement par le procureur general 
de la Colombie-Britannique et vise a permettre a 

[TRADUCTION] toute personne en possession legitime 
de la transcription d’en transmettre une copie a la police 
ou au procureur general pour aider au deroulement de 
l’enquete et/ou a la poursuite de toute infraction crimi- 
nelle susceptible d’avoir ete commise. [C.S.C.-B., 
par. 6] 

Je ne contesterais pas au procureur general la qua- 
lite requise pour demander la modification d’un 
engagement implicite auquel il n’est pas partie, 
mais je conviens avec le juge en chambre que sa 
demande doit etre rejetee compte tenu des faits de 
l’espece. Le but de la demande est de contourner 
le droit de l’appelante de garder le silence lors de 
l’enquete policiere sur sa conduite. Les autorites 
ne devraient pas pouvoir se procurer indirectement 
une transcription qu’elles ne peuvent obtenir direc- 
tement au moyen d’un mandat de perquisition habi- 
tuel faute de motifs suffisants. 
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IV. Disposition 

[59] I would allow the appeal with costs to the 
appellant both here and in the courts below. 

Appeal allowed with costs. 

Solicitors for the appellant: Miller Thomson, 
Vancouver. 

Solicitor for the respondent the Chief Constable 
of the Vancouver Police Department: City of 
Vancouver, Vancouver. 

Solicitorfor the respondent the Attorney General 
of Canada: Attorney General of Canada, Toronto. 

Solicitor for the respondent the Attorney 
General of British Columbia: Attorney General of 
British Columbia, Victoria. 


IV. Decision 

[59] Je suis d’avis d’accueillir le pourvoi avec 
depens en faveur de l’appelante devant la Cour et 
les instances inferieures. 

Pourvoi accueilli avec depens. 

Procureurs de Tappelante : Miller Thomson, 
Vancouver. 

Procureur de Tintime le chefdu service de police 
de Vancouver : Ville de Vancouver, Vancouver. 

Procureur de Tintime le procureur general du 
Canada : Procureur general du Canada, Toronto. 

Procureur de Tintime le procureur general de 
la Colombie-Britannique : Procureur general de 
la Colombie-Britannique, Victoria. 
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v. 
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cross-appeal 
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Canada Intervener 

Indexed as: Lavigne v. Canada (Office of the 
Commissioner of Official Languages) 
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Present: McLachlin C.J. and L’Heureux-Dube, Gonthier, 
Iacobucci, Major, Bastarache, Binnie, Arbour and 
LeBel JJ. 

ON APPEAL FROM THE FEDERAL COURT OF 
APPEAL 

Privacy — Access to personal information — Excep¬ 
tions — Right of access under Privacy Act to information 
collected in private in investigation conducted under 
Official Languages Act — Commissioner of Official Lan¬ 
guages disclosing to complainant only part of personal 
information concerning him obtained during investiga¬ 
tion — Whether exception to right of access provided for 
in s. 22(1 )(b) of Privacy Act applies to Commissioner’s 
investigations that have concluded — If so, whether 
Commissioner has established that disclosure of personal 
information requested could reasonably be expected 
to be injurious to conduct of investigations — Whether 
request for disclosure made under Privacy Act can cover 
information other than personal information — Privacy 
Act, R.S.C. 1985, c. P-21, ss. 12(1), 22, 47 — Official 
Languages Act, R.S.C. 1985, c. 31 (4th Supp.), ss. 60, 72, 
73. 


Le Commissaire aux langues 
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c. 

Robert Lavigne Intime/Appelant au pourvoi 
incident 

et 

Le Commissaire a la protection de la vie 
privee du Canada Intervenant 

Repertorie : Lavigne c. Canada (Commissariat 

AUX LANGUES OFFICIELLES) 

Reference neutre : 2002 CSC 53. 

N° du greffe : 28188. 

2002 : 17janvier; 2002 : 20juin. 

Presents : Le juge en chef McLachlin et les juges 
L’Heureux-Dube, Gonthier, Iacobucci, Major, 
Bastarache, Binnie, Arbour et LeBel. 

EN APPEL DE LA COUR D’APPEL FEDERALE 

Renseignements personnels — Acces aux renseigne- 
mentspersonnels — Exceptions — Droitd'acces en vertu 
de la Loi sur la protection des renseignements person¬ 
nels aux renseignements recueillis sous le sceau de la 
confidentialite dans une enquete menee en application 
de la Loi sur les langues officielles — Commissaire aux 
langues officielles communiquant en partie seulement au 
plaignant les renseignements personnels le concernant 
obtenus lors de I’enquete — L’exception au droit d’ac¬ 
ces prevue a Part. 22(l)b) de la Loi sur la protection 
des renseignements personnels s’applique-t-elle aux 
enquetes du Commissaire qui sont terminees? — Dans 
/’ affirmative, le Commissaire a-t-il reussi a etablir que 
la divulgation des renseignements personnels demandes 
risquait vraisemblablement de nuire au deroulement de 
ses enquetes? — Une demande de communication faite 
en vertu de la Loi sur la protection des renseignements 
personnels peut-elle viser des renseignements autres 
que personnels? — Loi sur la protection des renseigne¬ 
ments personnels, L.R.C. 1985, ch. P-21, art. 12(1), 22, 
47 — Loi sur les langues officielles, L.R.C. 1985, ch. 31 
(4 e suppl.), art. 60, 72, 73. 
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Official languages — Complaints and investiga¬ 
tions — Private nature of investigations conducted 
by Commissioner of Official Languages — Informa¬ 
tion obtained in investigations collected in private — 
Complainant making request under Privacy Act for 
disclosure of personal information collected in files on 
complaints he had made to Commissioner of Official 
Languages — Reconciliation of Privacy Act with Com¬ 
missioner’s right to keep investigations confidential and 
private — Privacy Act, R.S.C. 1985, c. P-21, ss. 12(1), 
22, 47 — Official Languages Act, R.S.C. 1985, c. 31 (4th 
Supp.), ss. 60, 72, 73. 


The respondent, a federal public servant, filed com¬ 
plaints with the Commissioner of Official Languages 
(“COL”) alleging that his rights in respect of language 
of work, and employment and promotion opportunities, 
had been violated. In conducting their investigation the 
investigators working for the Office of the Commissioner 
of Official Languages (“OCOL”) encountered problems 
because certain employees were reluctant to give infor¬ 
mation, fearing reprisals by the respondent. The investi¬ 
gators gave assurances that the interviews would remain 
confidential within the limits prescribed by the Official 
Languages Act (“OLA”). The investigation report con¬ 
cluded that the complaints were well founded and sub¬ 
mitted recommendations to the Department concerned, 
which agreed to implement them. 

While those proceedings were going on, the respond¬ 
ent made a request to the COL, under s. 12 of the Privacy 
Act (“PA”), for disclosure of the personal information con¬ 
tained in the files on the complaints he had made. A copy 
of this information was sent to the respondent, except for 
the portions which were withheld under the exemption 
set out in s. 22(1 )(b) PA. That provision gives the COL 
the power to refuse access to information requested “the 
disclosure of which could reasonably be expected to be 
injurious to . . . the conduct of lawful investigations”. 
Several other requests by the respondent were refused. 
He filed a complaint with the Privacy Commissioner 
(“PC”) and following a process of mediation, a number 
of witnesses who had been questioned agreed to a copy 
of the personal information contained in the notes of 
the OCOL investigators being given to the respondent. 
The PC ruled that the personal information contained in 
the testimony of the other people questioned, for which 
consent to disclosure had not been obtained, had been 
properly exempted from disclosure under s. 22(1 fib) PA. 
The respondent then brought an application for judicial 
review of the COL’s decision refusing to disclose the 


Langues officielles — Plaintes et enquetes — Secret 
des enquetes menees par le Commissaire aux langues 
officielles — Renseignements obtenus lors des enquetes 
recueillis sous le sceau de la confidentialite — Demande 
d'un plaignant en vertu de la Loi sur la protection des 
renseignements personnels pour obtenir la divulga¬ 
tion des renseignements personnels recueillis dans les 
dossiers des plaintes qu’il avait deposees aupres du 
Commissaire aux langues officielles — Conciliation de 
la Loi sur la protection des renseignements personnels et 
le droit du Commissaire de maintenir confidentielles et 
secretes les enquetes — Loi sur la protection des rensei¬ 
gnements personnels, L.R.C. 1985, ch. P-21, art. 12(1), 
22, 47 — Loi sur les langues officielles, L.R.C. 1985, ch. 
31 (4 e suppl), art. 60, 72, 73. 

L’ intime, un fonctionnaire federal, depose aupres 
du Commissaire aux langues officielles (« CLO ») 
des plaintes alleguant violation de ses droits touchant 
la langue de travail et les possibility d’emploi et de 
promotion. Au cours de leur enquete, les enqueteurs du 
Commissariat aux langues officielles se heurtent a des 
difficulty puisque, craignant des represailles de la part 
de Pintime, certains employes hesitent a fournir des ren¬ 
seignements. Les enqueteurs donnent l’assurance que les 
entrevues demeureront confidentielles dans les limites 
prevues par la Loi sur les langues officielles (« LLO »). 
Le rapport d’enquete conclut au bien-fonde des plaintes 
et fait des recommandations au ministere vise, lequel 
convient d’y donner suite. 

Parallelement a ces procedures, l’intime presente au 
CLO, en vertu de Part. 12 de la Loi sur la protection des 
renseignements personnels (« LPRP »), une demande de 
communication des renseignements personnels contenus 
dans les dossiers des plaintes qu’il avait deposees. Une 
copie de ces renseignements est envoyee a Tintime, sauf 
les parties retenues en raison de l’exclusion prevue a 
Pal. 22(1)/?) LPRP. Cette disposition confere au CLO le 
pouvoir de refuser l’acces aux renseignements deman- 
des si « la divulgation risquerait vraisemblablement 
de nuire [. . .] au deroulement d’enquetes licites ». 
Plusieurs autres demandes de l’intime sont refusees. II 
depose une plainte aupres du Commissaire a la protection 
de la vie privee (« CPVP ») et a la suite d’un processus 
de mediation, plusieurs temoins interroges consentent a 
ce que l’intime obtienne une copie des renseignements 
personnels contenus dans les notes des enqueteurs du 
Commissariat aux langues officielles. Le CPVP statue 
que, a defaut du consentement des autres personnes 
interrogees, les renseignements personnels contenus 
dans leurs temoignages avaient ete exclus a bon droit 
de la communication en vertu de Pal. 22(1)1?) LPRP. 
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information requested. The dispute relates to the personal 
information concerning the respondent as well as non¬ 
personal information contained in the interview notes of 
the OCOL investigators. In the case of the personal infor¬ 
mation, the respondent’s request relates only to the notes 
of the interview with his supervisor. The Federal Court, 
Trial Division ordered disclosure of the personal infor¬ 
mation requested by the respondent. The respondent was 
denied disclosure of the non-personal information. The 
Federal Court of Appeal affirmed that decision. The issue 
on the main appeal is whether, pursuant to s. 22(1 )(b) PA, 
disclosure of the personal information requested by the 
respondent could reasonably be expected to be injurious 
to the conduct of lawful investigations by the COL. The 
issue on the cross-appeal is whether the respondent is 
entitled to information other than personal information. 


Held'. The main appeal and the cross-appeal should be 
dismissed. 

This case concerns the application of the OLA and the 
PA in relation to each other. The provisions at issue must 
therefore be reconciled and read together. Parliament has 
made it plain that the PA applies to the OCOL. However, 
the PA, including the power provided in s. 22(1 )(b), must 
be applied to the OCOL in a manner consistent with the 
objective of the OLA of promoting equality of status of 
the two official languages of Canada and guaranteeing 
minority language groups the right to use the language 
of their choice within federal institutions and with the 
unique context in which the COL’s investigations, the 
private and confidential nature of which is important, 
are conducted. The participation of witnesses and com¬ 
plainants is central to the effectiveness of the Act. If 
Parliament had not enacted the provisions requiring that 
investigations be conducted in private and be kept con¬ 
fidential to protect them, it might have been difficult to 
achieve the objectives of the OLA. This confidentiality is 
not absolute, however, given the limits imposed by ss. 72, 
73 and 74 OLA and the PA. When a request for disclosure 
of information is made under the PA, the COL may refuse 
access to the information requested under s. 22(1)(I?) PA. 
That provision allows the exception to disclosure to be 
used once an investigation is over. Neither the definition 
of the word “investigation” in s. 22(3) nor the wording 
of s. 22(1 )(b) should be interpreted as restricting the 
scope of the word “investigation” to investigations that 
are underway, those that are about to commence or spe¬ 
cific investigations. There is therefore no justification for 
limiting the scope of that provision. The non-disclosure 
of personal information provided in s. 22(1 )(b), however, 


L’intime intente alors un recours en revision judiciaire 
de la decision du CLO lui refusant la communication des 
renseignements demandes. La contestation vise les ren- 
seignements personnels concernant l’intime ainsi que les 
renseignements non personnels contenus dans les notes 
d’entrevue des enqueteurs du Commissariat aux langues 
officielles. En ce qui concerne les renseignements per¬ 
sonnels, la demande de l’intime ne porte que sur les notes 
relatives a l’entrevue de sa superviseure. La Section de 
premiere instance de la Cour federale ordonne la divul¬ 
gation des renseignements personnels demandes par - Tin¬ 
time. Pour ce qui est de l’information non personnelle, 
elle lui est refusee. La Cour d’appel federale continue 
cette decision. Le pourvoi principal vise a determiner si, 
aux termes de l’al. 22( I)/?) LPRP, la divulgation des ren¬ 
seignements personnels demandes par l’intime risquerait 
vraisemblablement de nuire au deroulement d’enquetes 
licites menees par le CLO. Le pourvoi incident souleve la 
question de savoir si l’intime a droit aux renseignements 
autres que personnels. 

Arret : Le pourvoi principal et le pourvoi incident sont 
rejetes. 

Le litige porte sur l’application de la LLO et de la 
LPRP en regard Tune de l’autre. Les dispositions en 
jeu doivent done etre conciliees et lues ensemble. Le 
legislateur a en effet clairement indique que la LPRP 
s’applique au Commissariat aux langues officielles. Cette 
application, y compris l’exercice du pouvoir prevu a l’al. 
22(1 )b) LPRP, doit se faire cependant dans le respect des 
objectifs de la LLO de promouvoir le statut d’egalite 
des deux langues officielles au Canada et d’assurer aux 
minorites linguistiques le droit d’utiliser la langue de leur 
choix au sein des institutions federates, et du contexte 
particulier des enquetes du CLO, dont le caractere secret 
et confidentiel est un element important. La participation 
des temoins et des plaignants est au coeur meme de Fef- 
ficacite de la loi. Si le legislateur n’avait pas prevu de 
dispositions imposant le secret et la confidentialite pour 
les proteger, les objectifs de la LLO pourraient difficile- 
ment etre atteints. Cette confidentialite n’est toutefois pas 
absolue vu les limites imposees par les art. 72, 73 et 74 
LLO et la LPRP. Lors d’une demande de communication 
de renseignements en vertu de la LPRP, le CLO peut 
refuser Faeces aux renseignements demandes en vertu 
de l’al. 22(1)1?) LPRP. Cette disposition permet d’invo- 
quer l’exclusion pour ce qui est de la divulgation une 
fois l’enquete close. Ni la definition du mot « enquete » 
apparaissant au par. 22(3) ni le libelle de l’al. 22(1)1?) ne 
doivent s’interpreter comme restreignant la portee du 
mot « enquete » aux seules enquetes en cours, a celles 
sur le point de commencer ou encore a des enquetes 
precises. II n’est done pas justifie de limiter la portee de 
cette disposition. La non-divulgation des renseignements 
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is authorized only where disclosure “could reasonably be 
expected” to be injurious to investigations. There must 
be a clear and direct connection between the disclosure 
of specific information and the injury that is alleged. 
The sole objective of non-disclosure must not be to 
facilitate the work of the body in question; there must 
be professional experience that justifies non-disclosure. 
Confidentiality of personal information must only be pro¬ 
tected where justified by the facts and its purpose must be 
to enhance compliance with the law. A refusal to ensure 
confidentiality may sometimes create difficulties for the 
investigators, but may also promote frankness and protect 
the integrity of the investigation process. The COL has an 
obligation to be sensitive to the differences in situations, 
and he must exercise his discretion accordingly. 

In this case, it cannot reasonably be concluded from 
the COL’s statements that disclosure of the interview 
notes that are the subject of the judicial review applica¬ 
tion could reasonably be expected to be injurious to the 
conduct of his future investigations. The COL has not 
established, as required by s. 47 PA, that his discretion 
was properly exercised. His decision must be based on 
real grounds that are connected to the specific case in 
issue. The evidence filed by the COL shows instead 
that his decision not to disclose the personal informa¬ 
tion requested was based on the fact that the person 
interviewed had not consented to disclosure, and does 
not establish what risk of injury to his investigations 
the latter might cause. Rather than showing the harmful 
consequences of disclosing the interview notes on future 
investigations, an attempt was made to prove, generally, 
that if investigations were not confidential this could 
compromise their conduct, without establishing specific 
circumstances from which it could reasonably be con¬ 
cluded that disclosure could be expected to be injurious. 
Even if permission is given to disclose the interview 
notes in this case, that still does not mean that access to 
personal information must always be given. It will still be 
possible for investigations to be confidential and private, 
but the right to confidentiality and privacy will be quali¬ 
fied by the limitations imposed by the PA and the OLA. 
The COL must exercise his discretion based on the facts 
of each specific case. In this case, the COL has not shown 
that it is reasonable to maintain confidentiality. 

With respect to the cross-appeal, the respondent 
cannot obtain disclosure of information other than per¬ 
sonal information since his request is based on s. 12(1) 
PA, which provides that only personal information may 
be disclosed. 
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Sheppard, Claude-Armand. The Law of Languages in 

Canada. Study No. 10 of the Royal Commission on 

Bilingualism and Biculturalism. Ottawa: Information 

Canada, 1971. 

Wade, Sir William. Administrative Law, 8th ed. by Sir 

William Wade and Christopher Forsyth. New York: 

Oxford University Press, 2000. 

APPEAL and CROSS-APPEAL from a judg¬ 
ment of the Federal Court of Appeal (2000), 261 
N.R. 19, [2000] F.C.J. No. 1412 (QL), affirming 
a decision of the Trial Division (1998), 157 F.T.R. 
15, [1998] F.C J. No. 1527 (QL). Appeal and cross¬ 
appeal dismissed. 

Barbara A. Mclsaac, Q. C., Johane Tremblay and 
Gregory S. Tzemenakis, for the appellant/respondent 
on the cross-appeal. 

Robert Lavigne, on his own behalf. 

Dougald E. Brown and Steven Welchner, for the 
intervener. 

English version of the judgment of the Court 
delivered by 

Gonthier J. — 

I. Introduction 

This case involves the application of the Official 
Languages Act, R.S.C. 1985, c. 31 (4th Supp.), and 
the Privacy Act, R.S.C. 1985, c. P-21, in relation to 
each other, and at issue is the right of access to per¬ 
sonal information collected in private in an investi¬ 
gation conducted under the Official Languages Act. 
More precisely, we must decide whether disclo¬ 
sure of the personal information requested by the 
respondent could reasonably be expected to be inju¬ 
rious to the conduct of lawful investigations by the 
Commissioner of Official Languages. 


II. Facts 

The respondent, Robert Lavigne, worked in 
the Montreal office of the Department of National 


Sheppard, Claude-Armand. The Law of Languages in 

Canada. Etude n° 10 de la Commission royale d’en- 

quete sur le bilinguisme et le biculturalisme. Ottawa : 

Information Canada, 1971. 

Wade, Sir William. Administrative Law, 8th ed. by Sir 

William Wade and Christopher Forsyth. New York : 

Oxford University Press, 2000. 

POURVOI PRINCIPAL et POURVOI INCI¬ 
DENT contre un arret de la Cour d’appel federale 
(2000), 261 N.R. 19, [2000] A.C.F. n° 1412 (QL), 
qui a confirme une decision de la Section de pre¬ 
miere instance (1998), 157 F.T.R. 15, [1998] A.C.F. 
n° 1527 (QL). Pourvoi principal et pourvoi incident 
rejetes. 

Barbara A. Mclsaac, c.r., Johane Tremblay et 
Gregory S. Tzemenakis, pour T appelant/intime au 
pourvoi incident. 

Robert Lavigne, en personne. 

Dougald E. Brown et Steven Welchner, pour l’in- 
tervenant. 

Le jugement de la Cour a ete rendu par 


Le juge Gonthier — 

I. Introduction 

Le litige porte sur P application de la Loi sur les 
langues officielles, L.R.C. 1985, ch. 31 (4 e suppl.), 
et de la Loi sur la protection des renseignements 
personnels, L.R.C. 1985, ch. P-21, en regard Pune 
de P autre et vise le droit d’acces aux renseigne¬ 
ments personnels recueillis sous le sceau de la confi- 
dentialite dans une enquete menee sous le regime de 
la Loi sur les langues officielles. Plus precisement, 
il nous faut decider si la divulgation des renseigne¬ 
ments personnels demandes par l’intime risquerait 
vraisemblablement de nuire au deroulement d’en- 
quetes licites menees par le Commissaire aux lan¬ 
gues officielles. 

II. Les faits 

L’intime, Robert Lavigne, travaillait au bureau 
de Montreal du ministere de la Sante nationale 
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Health and Welfare (now the Department of 
Human Resources Development Canada (“the 
Department”))- Between November 1992 and March 
1993 he filed four complaints with the Commissioner 
of Official Languages (“the Commissioner”) alleg¬ 
ing that his rights in respect of language of work, 
and employment and promotion opportunities, had 
been violated. The respondent complained that he 
had been forced to use French. 

In the course of their investigation, the investiga¬ 
tors working for the Office of the Commissioner of 
Official Languages questioned some 25 employees 
of the Department, including the respondent, his 
immediate supervisor and some of his co-workers, 
as well as managers and other employees. The 
investigators encountered problems in conducting 
their investigation because a number of Department 
employees were reluctant to give information, fear¬ 
ing reprisals by the respondent. In those instances, 
the investigators explained the role and mandate of 
the Commissioner as an ombudsman, and the pri¬ 
vate nature of the investigations. They gave assur¬ 
ances that the interviews would remain confidential 
within the limits of ss. 72, 73 and 74 of the Official 
Languages Act. 

After the interviews were conducted, the inves¬ 
tigation report concluded that the respondent’s four 
complaints were well founded and made five rec¬ 
ommendations to the Department. The Department 
did not question the Commissioner’s findings, and 
agreed to implement the recommendations. 

After the Commissioner’s report was submitted, 
the respondent applied to the Federal Court, Trial 
Division for a remedy from the Department under 
Part X of the Official Languages Act. The Federal 
Court, being of the opinion that an application under 
that Part is a proceeding de novo , based its decision 
on the evidence submitted in affidavit form, and not 
on the evidence contained in the Commissioner’s 
investigation files. The affidavits included those 
of France Doyon, Jacqueline Dube and Normand 
Chartrand. The respondent had an opportunity to 
cross-examine the Department’s witnesses, includ¬ 
ing those three individuals, but did not do so. 
On October 30, 1996, the Federal Court (whose 


et du Bien-etre social (a present le ministere du 
Developpement des ressources humaines Canada 
(« le ministere »)). Entre novembre 1992 et mars 
1993, il a depose aupres du Commissaire aux lan- 
gues officielles (« le commissaire ») quatre plaintes 
alleguant violation de ses droits touchant la langue 
de travail et les possibility d’emploi et de promo¬ 
tion. L’intime se plaignait d’etre force d’utiliser le 
francais. 

Dans le cadre de leur enquete, les enqueteurs du 
Commissariat aux langues officielles interrogent 
quelque 25 employes du ministere, y compris 1’in¬ 
time, sa superviseure immediate et quelques-uns de 
ses collegues de travail ainsi que des gestionnaires 
et d’autres employes. Les enqueteurs se heurtent a 
des difficultes au cours de leur enquete, parce qu’un 
certain nombre d’employes du ministere sont reti- 
cents a fournir des renseignements, craignant des 
represailles de la part de l’intime. Les enqueteurs 
expliquent alors le role et la mission du commis¬ 
saire a titre d’ombudsman et le caractere secret des 
enquetes. Ils donnent 1’assurance que les entrevues 
demeureront conhdentielles dans les limites des art. 
72, 73 et 74 de la Loi sur les langues officielles. 

A la suite des entrevues, le rapport d’enquete 
conclut au bien-fonde des quatre plaintes de l’intime 
et fait cinq recommandations au ministere. Celui-ci 
ne met pas en doute les conclusions du commissaire 
et convient d’y donner suite. 

A la suite du rapport du commissaire, l’intime 
s’adresse a la Section de premiere instance de la 
Cour federale pour obtenir reparation du ministere 
en vertu de la partie X de la Loi sur les langues 
officielles. Considerant qu’une demande en vertu 
de cette partie est une procedure de novo, la Cour 
federale fonde sa decision sur la preuve par affida¬ 
vits et non sur la preuve contenue dans les dossiers 
d’enquete du commissaire. Parmi les affidavits se 
trouvent ceux de France Doyon, Jacqueline Dube 
et Normand Chartrand. L’intime avait la possibi- 
lite de contre-interroger les temoins du ministere, 
y compris ces trois personnes, mais ne s’en est pas 
prevalu. Le 30 octobre 1996, la Cour federale (dont 
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decision was affirmed on appeal (1998), 228 N.R. 
124) ordered the Department to pay the respondent 
$3,000 in damages and to write him a letter of apol¬ 
ogy: [1997] 1 F.C. 305. 

On July 7, 1993, while those proceedings were 
going on, the respondent made an initial request to 
the Commissioner for disclosure of the personal 
information contained in the files on the complaints 
he had made to him. On September 10, 1993, a 
copy of this information was sent to the respond¬ 
ent, except for the portions which were withheld 
under the exemption set out in s. 22(1 )(b) of the 
Privacy Act, inter alia. Several additional requests 
for information were subsequently submitted to the 
Commissioner, but they were denied. 

In September 1994, the respondent filed a com¬ 
plaint with the Privacy Commissioner, who launched 
an investigation in the course of which he attempted 
to settle the respondent’s complaints by mediation. 
Through this process, a number of witnesses who 
had been questioned by the Commissioner’s rep¬ 
resentatives agreed to a copy of the personal infor¬ 
mation contained in the investigators’ notes being 
given to the respondent. However, the testimony of 
10 other individuals was not covered by the settle¬ 
ment agreement, either because they could not be 
located or because they had denied or not responded 
to the request. On April 25, 1997, the Privacy 
Commissioner ruled that the personal information 
contained in the testimony of those 10 people, for 
which consent to disclosure had not been obtained, 
had been properly exempted from disclosure under 
s. 22( 1)(/;) of the Privacy Act. 


Following the proceedings before the Privacy 
Commissioner, the Commissioner again refused 
to disclose certain personal information to the 
respondent. The respondent then brought an appli¬ 
cation for judicial review of the Commissioner’s 
decision. The documents originally in issue in his 
application to the Federal Court are the complete 
notes taken by the investigators in the Office of 


la decision a ete confirmee par la suite en appel 
(1998), 228 N.R. 124) a ordonne au ministere de 
verser a 1’intime le montant de 3 000 $ a titre de 
dommages-interets et de lui ecrire une lettre d’ex¬ 
cuse : [1997] 1 C.F. 305. 

Parallelement a ces procedures, le 7 juillet 1993, 
1’intime presente au commissaire une premiere 
demande de communication des renseignements 
personnels contenus dans les dossiers des plain- 
tes qu’il avait deposees aupres de celui-ci. Le 10 
septembre 1993, une copie de ces renseignements 
est envoyee a 1’intime, sauf les parties retenues en 
raison de l’exclusion prevue a l’al. 22(1 )b) de la Loi 
sur la protection des renseignements personnels. 
Plusieurs autres demandes de renseignements sont 
presentees au commissaire par la suite, mais sont 
refusees. 

En septembre 1994,1’intime depose une plainte 
aupres du Commissaire a la protection de la vie 
privee et celui-ci ouvre une enquete au cours de 
laquelle il tente de regler les plaintes de 1’intime 
par la mediation. Par la suite, plusieurs temoins 
interroges par les representants du commissaire 
consentent a ce que 1’intime obtienne une copie 
des renseignements personnels contenus dans les 
notes des enqueteurs. Toutefois, les temoignages 
de 10 autres personnes demeurent exclus de cette 
entente a Tamiable soit parce qu’elles n’ont pu 
etre retrouvees, soit parce qu’elles ont refuse ou 
n’ont pas repondu a la demande. Le 25 avril 1997, 
le Commissaire a la protection de la vie privee 
statue que, a defaut du consentement de ces 10 
personnes, les renseignements personnels contenus 
dans leurs temoignages avaient ete exclus a bon 
droit de la communication en vertu de l’al. 22(1 )b) 
de la Loi sur la protection des renseignements per¬ 
sonnels. 

A la suite de ces procedures devant le 
Commissaire a la protection de la vie privee, le com¬ 
missaire maintient son refus de communiquer cer¬ 
tains renseignements personnels a l’intime. Celui- 
ci intente alors un recours en revision judiciaire de 
la decision du commissaire. Les documents vises 
a l’origine dans son recours devant la Cour fede- 
rale sont les notes completes des enqueteurs du 
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the Commissioner of Official Languages during 
the interviews held with the following people: the 
district manager of the Montreal office, Normand 
Chartrand; the respondent’s immediate supervi¬ 
sor, Jacqueline Dube; and the regional coordina¬ 
tor of official languages, France Doyon. Normand 
Chartrand and France Doyon subsequently agreed 
to disclosure by the Commissioner of the personal 
information concerning the respondent in the notes 
of their interviews. The dispute therefore relates to 
the personal information contained in the notes of 
the interview with Ms. Dube and the notes relating 
to these three individuals that do not contain any 
personal information about the respondent. 

The Federal Court, Trial Division and the Federal 
Court of Appeal set aside the Commissioner’s deci¬ 
sion in part and ordered disclosure of the personal 
information requested. The respondent was denied 
disclosure of the non-personal information. It is 
those decisions that are the subject of these appeals. 

In the main appeal, the appellant is seeking to 
have the decision of the Federal Court of Appeal 
ordering him to disclose the personal information 
he holds set aside. In the cross-appeal, the respond¬ 
ent is seeking to have all of the relevant information 
(whether or not it is personal information) disclosed 
by the Commissioner. 

III. Relevant Statutory Provisions 

Privacy Act, R.S.C. 1985, c. P-21 

2. The purpose of this Act is to extend the present laws 
of Canada that protect the privacy of individuals with 
respect to personal information about themselves held 
by a government institution and that provide individuals 
with a right of access to that information. 

3. . . . 

“personal information” means information about an 
identifiable individual that is recorded in any form 
including, without restricting the generality of the 
foregoing. 


Commissariat aux langues officielles prises au cours 
des entrevues menees aupres des personnes suivan- 
tes : le directeur de district du bureau de Montreal, 
Normand Chartrand, la superviseure immediate 
de l’intime, Jacqueline Dube, et la coordinatrice 
regionale des langues officielles, France Doyon. 
Normand Chartrand et France Doyon ont par la suite 
consenti a la divulgation par le commissaire des ren- 
seignements personnels concernant 1’intime qui se 
trouvent dans les notes de leurs entrevues. La con¬ 
testation porte done sur les renseignements person¬ 
nels contenus dans les notes d’entrevue avec M me 
Dube ainsi que les notes se rapportant a ces trois 
personnes mais ne renfermant aucun renseignement 
personnel sur l’intime. 

La Section de premiere instance de la Cour fede- 
rale et la Cour d’appel federale ont infirme en partie 
la decision du commissaire et ordonne la divulga¬ 
tion des renseignements personnels demandes. Pour 
ce qui est de l’information non personnelle, elle lui 
est refusee. Ces decisions font l’objet du present 
pourvoi. 

Dans l’appel principal, l’appelant se pourvoit 
contre la decision de la Cour d’appel federale lui 
ordonnant de divulguer des renseignements person¬ 
nels qu’il detient. Dans l’appel incident, l’intime 
demande que le commissaire divulgue l’ensemble 
des informations pertinentes (qu’il s’agisse de ren¬ 
seignements personnels ou non). 

III. Les dispositions legislatives pertinentes 

Loi sur la protection des renseignements person¬ 
nels, L.R.C. 1985, ch. P-21 

2. La presente loi a pour objet de completer la legisla¬ 
tion canadienne en matiere de protection des renseigne¬ 
ments personnels relevant des institutions federales et de 
droit d’acces des individus aux renseignements person¬ 
nels qui les concernent. 

3. . . . 

« renseignements personnels » Les renseignements, 

quels que soient leur forme et leur support, concernant 

un individu identifiable, notamment : 
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(g) the views or opinions of another individual about 
the individual. 


12. (1) Subject to this Act, every individual who is 
a Canadian citizen or a permanent resident within the 
meaning of the Immigration Act has a right to and shall, 
on request, be given access to 

(a) any personal information about the individual 
contained in a personal information bank; and 

( b ) any other personal information about the indi¬ 
vidual under the control of a government institution 
with respect to which the individual is able to provide 
sufficiently specific information on the location of the 
information as to render it reasonably retrievable by 
the government institution. 

22. (1) The head of a government institution may 
refuse to disclose any personal information requested 
under subsection 12(1) 


(b) the disclosure of which could reasonably be 
expected to be injurious to the enforcement of any 
law of Canada or a province or the conduct of lawful 
investigations, including, without restricting the gen¬ 
erality of the foregoing, any such information 

(i) relating to the existence or nature of a 
particular investigation, 

(ii) that would reveal the identity of a confidential 
source of information, or 

(iii) that was obtained or prepared in the course of 
an investigation; or 


41. Any individual who has been refused access 
to personal information requested under subsection 
12(1) may, if a complaint has been made to the Privacy 
Commissioner in respect of the refusal, apply to the Court 
for a review of the matter within forty-five days after the 
time the results of an investigation of the complaint by 
the Privacy Commissioner are reported to the complain¬ 
ant under subsection 35(2) or within such further time 
as the Court may, either before or after the expiration of 
those forty-five days, fix or allow. 

47. In any proceedings before the Court arising from 
an application under section 41, 42 or 43, the burden of 


g) les idees ou opinions d’autrui sur lui; 


12. (1) Sous reserve des autres dispositions de la pre¬ 
sente loi, tout citoyen canadien et tout resident perma¬ 
nent, au sens de la Loi sur /’ immigration, a le droit de se 
faire communiquer sur demande : 

a) les renseignements personnels le concernant et 
verses dans un fichier de renseignements personnels; 

b ) les autres renseignements personnels le concernant 
et relevant d’une institution federale, dans la mesure 
ou il peut fournir sur leur localisation des indications 
suffisamment precises pour que l’institution federale 
puisse les retrouver sans problemes serieux. 

22. (1) Le responsable d’une institution federale peut 
refuser la communication des renseignements personnels 
demandes en vertu du paragraphe 12(1) : 


b ) soit dont la divulgation risquerait vraisemblable- 
ment de nuire aux activites destinees a faire respecter 
les lois federates ou provinciales ou au deroulement 
d’enquetes licites, notamment : 

(i) des renseignements relatifs a l’existence ou a 
la nature d’une enquete determinee, 

(ii) des renseignements qui permettraient de 
remonter a une source de renseignements confi- 
dentielle, 

(iii) des renseignements obtenus ou prepares au 
cours d’une enquete; 


41. L’individu qui s’est vu refuser communication de 
renseignements personnels demandes en vertu du para¬ 
graphe 12(1) et qui a depose ou fait deposer une plainte 
a ce sujet devant le Commissaire a la protection de la vie 
privee peut, dans un delai de quarante-cinq jours suivant 
le compte rendu du Commissaire prevu au paragraphe 
35(2), exercer un recours en revision de la decision de 
refus devant la Cour. La Cour peut, avant ou apres T ex¬ 
piration du delai, le proroger ou en autoriser la proroga¬ 
tion. 

47. Dans les procedures decoulant des recours prevus 
aux articles 41, 42 ou 43, la charge d’etablir le bien-fonde 
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establishing that the head of a government institution 
is authorized to refuse to disclose personal information 
requested under subsection 12(1) or that a file should be 
included in a personal information bank designated as an 
exempt bank under section 18 shall be on the government 
institution concerned. 

49. Where the head of a government institution refuses 
to disclose personal information requested under subsec¬ 
tion 12(1) on the basis of section 20 or 21 or paragraph 
22(1 )(b) or (c) or 24(a), the Court shall, if it determines 
that the head of the institution did not have reasonable 
grounds on which to refuse to disclose the personal infor¬ 
mation, order the head of the institution to disclose the 
personal information, subject to such conditions as the 
Court deems appropriate, to the individual who requested 
access thereto, or shall make such other order as the 
Court deems appropriate. 

Official Languages Act, R.S.C. 1985, c. 31 (4th 
Supp.) 

60. (1) Every investigation by the Commissioner 
under this Act shall be conducted in private. 

(2) It is not necessary for the Commissioner to hold 
any hearing and no person is entitled as of right to be 
heard by the Commissioner, but if at any time during the 
course of an investigation it appears to the Commissioner 
that there may be sufficient grounds to make a report or 
recommendation that may adversely affect any individual 
or any federal institution, the Commissioner shall, before 
completing the investigation, take every reasonable 
measure to give to that individual or institution a full and 
ample opportunity to answer any adverse allegation or 
criticism, and to be assisted or represented by counsel for 
that purpose. 

72. Subject to this Act, the Commissioner and every 
person acting on behalf or under the direction of the 
Commissioner shall not disclose any information that 
comes to their knowledge in the performance of their 
duties and functions under this Act. 

73. The Commissioner may disclose or may authorize 
any person acting on behalf or under the direction of the 
Commissioner to disclose information 

(a) that, in the opinion of the Commissioner, is neces¬ 
sary to carry out an investigation under this Act; or 

( b ) in the course of proceedings before the Federal 

Court under Part X or an appeal therefrom. 


du refus de communication de renseignements personnels 
ou le bien-fonde du versement de certains dossiers dans 
un fichier inconsultable classe comme tel en vertu de Par¬ 
ticle 18 incombe a l’institution federale concernee. 


49. Dans les cas ou le refus de communication des 
renseignements personnels s’appuyait sur les articles 20 
ou 21 ou sur les alineas 22(1 )b) ou c) ou 24a), la Cour, si 
elle conclut que le refus n’etait pas fonde sur des motifs 
raisonnables, ordonne, aux conditions qu’elle juge indi- 
quees, au responsable de l’institution federale dont rele- 
vent les renseignements d’en donner communication a 
l’individu qui avait fait la demande; la Cour rend une 
autre ordonnance si elle l’estime indique. 


Loi sur les langues officielles, L.R.C. 1985, ch. 31 
(4 e suppl.) 

60. (1) Les enquetes menees par le commissaire sont 
secretes. 

(2) Le commissaire n’est pas oblige de tenir 
d’audience, et nul n’est en droit d’exiger d’etre entendu 
par lui. Toutefois, si au cours de l’enquete, il estime qu’il 
peut y avoir des motifs suffisants pour faire un rapport ou 
une recommandation susceptibles de nuire a un particu- 
lier ou a une institution federale, il prend, avant de clore 
l’enquete, les mesures indiquees pour leur donner toute 
possibility de repondre aux critiques dont ils font l’objet 
et, a cette fin, de se faire representer par un avocat. 


72. Sous reserve des autres dispositions de la presente 
loi, le commissaire et les personnes agissant en son nom 
ou sous son autorite sont tenus au secret en ce qui con- 
cerne les renseignements dont ils prennent connaissance 
dans l’exercice des attributions que leur confere la pre¬ 
sente loi. 

73. Le commissaire peut communiquer ou autoriser 
les personnes agissant en son nom ou sous son autorite a 
communiquer : 

a) les renseignements qui, a son avis, sont necessaires 
pour mener ses enquetes; 

b ) des renseignements, soit lors d’un recours forme 
devant la Cour federale aux termes de la partie X, soit 
lors de l’appel de la decision rendue en l’occurrence. 
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74. The Commissioner or any person acting on behalf 
or under the direction of the Commissioner is not a com¬ 
pellable witness, in respect of any matter coming to the 
knowledge of the Commissioner or that person as a result 
of performing any duties or functions under this Act 
during an investigation, in any proceedings other than 
proceedings before the Federal Court under Part X or an 
appeal therefrom. 

IV. Decisions of the Lower Courts 

A. Federal Court, Trial Division (1998), 157 

F.T.R. 15 

Dube J. allowed the application for judicial 
review of the Commissioner’s decision. Section 2 of 
the Privacy Act provides, inter alia , that the purpose 
of the Act is to extend the present laws of Canada 
that provide individuals with a right of access to per¬ 
sonal information about themselves. Consequently, 
in the opinion of Dube J., disclosure is the rule and 
withholding is the exception. Section 22(1 )(b) of the 
Privacy Act is an exception to the general rule and 
accordingly must be narrowly construed. It provides 
a limited exemption relating solely to investigations 
that are underway or about to begin, and not future 
investigations. Being of the view that the investiga¬ 
tion was over , Dube J. concluded that s. 22(1 )(b) did 
not apply. 


In addition, Dube J. concluded that the 
Commissioner had not established that the disclo¬ 
sure of the personal information could reasonably 
be expected to be injurious to the conduct of its 
investigations ( Canada (Information Commissioner) 
v. Canada (Immigration and Refugee Board) (1997), 
140 F.T.R. 140). Promises of confidentiality are not 
essential because the Commissioner has the power 
to issue subpoenas. 

Under s. 49 of the Privacy Act, Dube J. ordered 
the appellant to disclose the “personal information” 
requested by the respondent. However, the Privacy 
Act does not entitle the respondent to require the 
disclosure of information other than “personal infor¬ 
mation”. 


74. En ce qui concerne les questions venues a leur 
connaissance au cours d’une enquete, dans 1’exercice 
de leurs attributions, le commissaire et les personnes qui 
agissent en son nom ou sous son autorite ont qualite pour 
temoigner, mais ne peuvent y etre contraints que lors des 
circonstances visees a l’alinea 73b). 


IV. Les decisions des juridictions inferieures 

A. La Section de premiere instance de la Cour 
federate (1998), 157 F.T.R. 15 

Le juge Dube accueille la demande de revision 
judiciaire de la decision du commissaire. L’article 2 
de la Loi sur la protection des renseignements per¬ 
sonnels prevoit, entre autres, que cette loi a pour objet 
de completer la legislation canadienne en matiere de 
droit d’acces des individus aux renseignements per¬ 
sonnels qui les concernent. Par consequent, selon le 
juge de la Cour federale, la divulgation est la regie 
et la retention est l’exception. L’alinea 22(1 )b) de la 
Loi sur la protection des renseignements personnels 
constitue une exception a la regie generale et doit, 
par consequent, etre interprets restrictivement. II 
enonce une exclusion restreinte qui concerne seule- 
ment des enquetes en cours ou sur le point de com- 
mencer et non des enquetes futures. Considerant que 
1’enquete est close , le juge Dube conclut que l’al. 
22(1 )b) ne s’applique pas. 

De plus, le juge Dube conclut que le commissaire 
n’a pas reussi a etablir que la communication des 
renseignements personnels risquerait vraisembla- 
blement de nuire au deroulement de ses enquetes 
(Canada (Commissaire a Vinformation) c. Canada 
(Commission de Vimmigration et du statut de refu- 
gie), [1997] A.C.F. n° 1812 (QL) (l re inst.)). Les 
promesses de confidentialite ne sont pas necessai- 
res, car le commissaire a le pouvoir de decerner des 
citations a comparaitre. 

En vertu de Part. 49 de la Loi sur la protection des 
renseignements personnels , le juge Dube ordonne a 
P appelant de divulguer les « renseignements per¬ 
sonnels » demandes par Pintime. Toutefois, la Loi 
sur la protection des renseignements personnels ne 
confere aucun droit a Pintime d’exiger la divulga¬ 
tion d’ informations autres que les « renseignements 
personnels ». 
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B. Federal Court of Appeal (2000), 261 N.R. 19 

Sharlow J.A., on behalf of the court, affirmed the 
decision of Dube J. and dismissed the appeal. The 
Federal Court of Appeal was also of the opinion 
that s. 22(1 ){b) of the Privacy Act does not apply 
to protect the information that the Commissioner 
collected in the course of an investigation, once 
the investigation has concluded ( Rubin v. Canada 
(Minister of Transport), [1998] 2 F.C. 430; Ruby 
v. Canada (Solicitor General), [2000] 3 F.C. 589; 
Canada (Information Commissioner) v. Canada 
(Immigration and Refugee Board), supra). 

Sharlow J.A. also rejected the appellant’s argu¬ 
ment that Dube J. had failed to consider whether dis¬ 
closure could reasonably be expected to be injurious 
to the enforcement of any law of Canada, within the 
meaning of s. 22(1 )(b) of the Privacy Act. In the 
opinion of Sharlow J.A., the evidence in the record 
was not capable of supporting such a conclusion. It 
established, at most, the possibility that witnesses 
may be reluctant to cooperate in an investigation 
unless they have an absolute assurance of secrecy. 
Sharlow J.A. upheld Dube J.’s decision ordering 
the appellant to disclose the “personal information” 
requested by the respondent. 

The Federal Court of Appeal also dismissed the 
cross-appeal on the ground that a request under the 
Privacy Act may be made only to obtain personal 
information. 

V. Issues 
A. Main Appeal 

1. Did the Federal Court of Appeal err in conclud¬ 
ing that the Commissioner may not rely on s. 
22(1 )(b) of the Privacy Act to refuse to dis¬ 
close personal information that was collected 
in the course of an investigation conducted 
under the Official Languages Act, when the 
Commissioner’s investigation has concluded? 


B. Cour d’appelfederate (2000), 261 N.R. 19 

Le juge Sharlow, au nom de la cour, confirme la 15 
decision du juge Dube et rejette 1’appel. La Cour 
d’appel federale est aussi d’avis que l’al. 22(1 )b) de 
la Loi sur la protection des renseignements person¬ 
nels ne s’applique pas de facon a proteger les ren¬ 
seignements que le commissaire recueille au cours 
d’une enquete, une fois que celle-ci est terminee 
(Rubin c. Canada (Ministre des Transports), [1998] 

2 C.F. 430; Ruby c. Canada (Solliciteur general), 
[2000] 3 C.F. 589; Canada (Commissaire a l'infor¬ 
mation ) c. Canada (Commission de l 'immigration et 
du statut de refugie), precite). 

Par ailleurs, le juge Sharlow rejette Targument 16 
de 1’appelant selon lequel le juge Dube a omis 
d’evaluer si la divulgation risquait vraisemblable- 
ment de nuire aux activites destinees a faire respec¬ 
ter les lois federates, d’apres l’al. 22(1 )b) de la Loi 
sur la protection des renseignements personnels. 

Selon le juge Sharlow, la preuve au dossier ne peut 
etayer pareille conclusion. Elle demontre, tout au 
plus, que certains temoins seront reticents a collabo- 
rer a T enquete sans une assurance absolue de confi¬ 
dentiality Le juge Sharlow confirme la decision du 
juge Dube ordonnant a T appelant de divulguer les 
« renseignements personnels » demandes par Tin- 
time. 

17 

La Cour d’appel federale a egalement rejete Tap- 
pel incident au motif qu’une demande en vertu de la 
Loi sur la protection des renseignements personnels 
n’est possible que pour obtenir des renseignements 
personnels. 

V. Questions en litige 
A. Pourvoi principal 

18 

1. La Cour d’appel federale a-t-elle fait erreur en 
concluant que le commissaire ne peut invoquer 
l’al. 22(1 )b) de la Loi sur la protection des 
renseignements personnels pour refuser de 
communiquer des renseignements personnels 
qui ont ete recueillis au cours d’une enquete 
menee en application de la Loi sur les langues 
offcielles, lorsque T enquete du commissaire 
est terminee? 
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2. Did the Federal Court of Appeal err in conclud¬ 
ing that there were no reasonable grounds for 
the Commissioner’s refusal? 

B. Cross-Appeal 

Did the Federal Court of Appeal err in conclud¬ 
ing that the respondent was not entitled to informa¬ 
tion other than personal information? 

VI. Analysis 

A. Applicable Legislation 

The issue in this case is the application of the 
Official Languages Act and the Privacy Act in rela¬ 
tion to each other. What we must first do is to ascer¬ 
tain the puipose and scope of the two Acts, and ana¬ 
lyse the respective roles of the two Commissioners. 
It will then be possible, having regard to those gen¬ 
eral principles, to consider the statutory provisions 
on which the parties rely. 

The Official Languages Act is a significant leg¬ 
islative response to the obligation imposed by the 
Constitution of Canada in respect of bilingualism 
in Canada. The preamble to the Act refers expressly 
to the duties set out in the Constitution. It cites the 
equality of status of English and French as to their 
use in the institutions of the Parliament and govern¬ 
ment of Canada and the guarantee of full and equal 
access in both languages to Parliament and to the 
laws of Canada and the courts. In addition, the pre¬ 
amble states that the Constitution provides for guar¬ 
antees relating to the right of any member of the 
public to communicate with and receive services 
from any institution of the Parliament or govern¬ 
ment of Canada in English and French. The fact 
that the Official Languages Act is a legislative meas¬ 
ure taken in order to fulfil the constitutional duty in 
respect of bilingualism is not in doubt. 

Section 2 of the Official Languages Act sets out 
the purpose of the Act: 

2. The purpose of this Act is to 

(a) ensure respect for English and French as the offi¬ 
cial languages of Canada and ensure equality of status 

and equal rights and privileges as to their use in all fed- 


2. La Cour d’appel federale a-t-elle fait erreur en 
concluant que le refus du commissaire n’etait 
pas fonde sur des motifs raisonnables? 

B. Pourvoi incident 

La Cour d’appel federale a-t-elle fait erreur en 
concluant que 1’intime n’a pas droit aux renseigne- 
ments autres que personnels? 

VI. Analyse 

A. Les lois applicables 

Le litige porte sur l’application de la Loi sur 
les langues officielles et de la Loi sur la protection 
des renseignements personnels en regard l’une de 
Tautre. Dans un premier temps, on doit en cerner 
l’objet et la portee et analyser le role respectif des 
deux commissaires. C’est a la lumiere de ces prin- 
cipes generaux qu’il sera possible, par la suite, de 
traiter des dispositions invoquees par les parties. 

La Loi sur les langues officielles est une reponse 
legislative importante a 1’obligation imposee par la 
Constitution canadienne en matiere de bilinguisme 
au Canada. Son preambule fait expressement refe¬ 
rence aux obligations linguistiques prevues par la 
Constitution. II rappelle le statut d’egalite quant a 
1’usage du francais et de Tanglais dans les institu¬ 
tions du Parlement et du gouvemement du Canada 
de meme que l’universalite d’acces dans ces deux 
langues au Parlement et a ses lois ainsi qu’aux tri- 
bunaux. De plus, le preambule mentionne que la 
Constitution offre des garanties quant au droit du 
public d’utiliser le francais et 1’anglais dans leurs 
communications avec les institutions du Parlement 
et du gouvemement du Canada ou pour en recevoir 
les services. II ne fait done aucun doute que la Loi 
sur les langues officielles est une mesure legislative 
prise dans le but de repondre a 1’obligation constitu- 
tionnelle en matiere de bilinguisme. 

L’ article 2 de la Loi sur les langues officielles en 
enonce la mission : 

2. La presente loi a pour objet : 

a) d’assurer le respect du francais et de 1’anglais a titre 

de langues officielles du Canada, leur egalite de statut et 

1’egalite de droits et privileges quant a leur usage dans 
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eral institutions, in particular with respect to their use 
in parliamentary proceedings, in legislative and other 
instruments, in the administration of justice, in com¬ 
municating with or providing services to the public 
and in carrying out the work of federal institutions; 

( b ) support the development of English and French 
linguistic minority communities and generally 
advance the equality of status and use of the English 
and French languages within Canadian society; and 

(c) set out the powers, duties and functions of federal 
institutions with respect to the official languages of 
Canada. 

Those objectives are extremely important, in that 
the promotion of both official languages is essen¬ 
tial to Canada’s development. As this Court said in 
Reference re Manitoba Language Rights, [1985] 1 
S.C.R. 721, at p. 744: 

The importance of language rights is grounded in the 
essential role that language plays in human existence, 
development and dignity. It is through language that 
we are able to form concepts; to structure and order the 
world around us. Language bridges the gap between iso¬ 
lation and community, allowing humans to delineate the 
rights and duties they hold in respect of one another, and 
thus to live in society. 

The Official Languages Act is more than just a state¬ 
ment of principles. It imposes practical requirements 
on federal institutions, as Bastarache J. wrote in R. v. 
Beaulac, [1999] 1 S.C.R. 768, at para. 24: 

The idea that s. 16(3) of the Charter, which has formal¬ 
ized the notion of advancement of the objective of equal¬ 
ity of the official languages of Canada in the Jones case, 
supra, limits the scope of s. 16(1) must also be rejected. 
This subsection affirms the substantive equality of those 
constitutional language rights that are in existence at a 
given time. Section 2 of the Official Languages Act has 
the same effect with regard to rights recognized under 

that Act. This principle of substantive equality has mean 

inti. It provides in particular that language rights that are 

institutionally based require government action for their 

implementation and therefore create obligations for the 

State ; see McKinney v. University of Guelph, [1990] 3 
S.C.R. 229, at p. 412; Haig v. Canada, [1993] 2 S.C.R. 
995, at p. 1038; Reference re Public Sendee Employee 
Relations Act (Alta.), [1987] 1 S.C.R. 313; Eldridge v. 
British Columbia (Attorney General), [1997] 3 S.C.R. 
624, at para. 13\Mahe, supra, at p. 365. It also means that 


les institutions federales, notamment en ce qui touche 
les debats et travaux du Parlement, les actes legislates 
et autres, F administration de la justice, les communi¬ 
cations avec le public et la prestation des services, ainsi 
que la mise en oeuvre des objectifs de ces institutions; 

b ) d’appuyer le developpement des minorites franco¬ 
phones et anglophones et, d’une faijon generale, de 
favoriser, au sein de la societe canadienne, la progres¬ 
sion vers l’egalite de statut et d’usage du frangais et 
de Fanglais; 

c) de preciser les pouvoirs et les obligations des insti¬ 
tutions federales en matiere de langues officielles. 

Ces objectifs sont fort importants, car la promotion 
des deux langues officielles est essentielle au bon 
developpement du Canada. Comme le disait notre 
Cour dans le Renvoi relatif aux droits linguistiques 
au Manitoba, [1985] 1 R.C.S. 721, p. 744 : 

L’importance des droits en matiere linguistique est 
fondee sur le role essentiel que joue la langue dans l’exis- 
tence, le developpement et la dignite de l’etre humain. 
C’est par le langage que nous pouvons former des con¬ 
cepts, structurer et ordonner le monde autour de nous. Le 
langage constitue le pont entre l’isolement et la collecti- 
vite, qui permet aux etres humains de delimiter les droits 
et obligations qu’ils ont les uns envers les autres, et ainsi, 
de vivre en societe. 

La Loi sur les langues officielles va au-dela d’un 
enonce de principes. Elle impose des exigences 
pratiques aux institutions federales, comme le 
mentionne le juge Bastarache dans l’affaire R. c. 
Beaulac, [1999] 1 R.C.S. 768, par. 24 : 

L’idee que le par. 16(3) de la Charte, qui a officialise la 
notion de progression vers l’egalite des langues officiel¬ 
les du Canada exprimee dans l’arret Jones, precite, limite 
la portee du par. 16(1) doit egalement etre rejetee. Ce 
paragraphe confirme l’egalite reelle des droits linguisti¬ 
ques constitutionnels qui existent a un moment donne. 
L’article 2 de la Loi sur les langues officielles a le meme 

effet quant aux droits reconnus en vertu de cette loi. Ce 

principe d’egalite reelle a une signification. II signifie 

notamment que les droits linguistiques de nature insti- 

tutionnelle exigent des mesures gouvernementales pour 

leur mise en oeuvre et creent, en consequence, des obliga¬ 

tions pour l’Etat ; voir McKinney c. Universite de Guelph, 
[1990] 3 R.C.S. 229, a la p. 412; Haig c. Canada, [1993] 
2 R.C.S. 995, a la p. 1038; Renvoi relatif a la Public 
Service Employee Relations Act (Alb.), [1987] 1 R.C.S. 
313; Eldridge c. Colombie-Britannique (Procureur gene¬ 
ral), [1997] 3 R.C.S. 624, au par. 73; Make, precite, a 
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the exercise of language rights must not be considered 

exceptional, or as something in the nature of a request for 

an accommodation. [Emphasis added.] 

The importance of these objectives and of the 
constitutional values embodied in the Official 
Languages Act gives the latter a special status in the 
Canadian legal framework. Its quasi-constitutional 
status has been recognized by the Canadian courts. 
For instance, in Canada (Attorney General) v. Viola, 
[1991] 1 F.C. 373, at p. 386 (see also Rogers v. 
Canada (Correctional Service), [2001] 2 F.C. 586 
(T.D.), at pp. 602-3), the Federal Court of Appeal 
said: 

The 1988 Official Languages Act is not an ordinary 
statute. It reflects both the Constitution of the country 
and the social and political compromise out of which it 
arose. To the extent that it is the exact reflection of the 
recognition of the official languages contained in subsec¬ 
tions 16(1) and (3) of the Canadian Charter of Rights 
and Freedoms, it follows the mles of interpretation of that 
Charter as they have been defined by the Supreme Court 
of Canada. To the extent also that it is an extension of the 
rights and guarantees recognized in the Charter, and by 
virtue of its preamble, its purpose as defined in section 2 
and its taking precedence over other statutes in accord¬ 
ance with subsection 82(1), it belongs to that privileged 
category of quasi-constitutional legislation which reflects 

“certain basic goals of our society” and must be so inter¬ 

preted “as to advance the broad policy considerations 
underlying it .” [Emphasis added.] 

The Federal Court was correct to recognize the spe¬ 
cial status of the Official Languages Act. The consti¬ 
tutional roots of that Act, and its crucial role in rela¬ 
tion to bilingualism, justify that interpretation. 

The Privacy Act is also fundamental in the 
Canadian legal system. It has two major objectives. 
Its aims are, first, to protect personal information 
held by government institutions, and second, to pro¬ 
vide individuals with a right of access to personal 
information about themselves (s. 2). Obviously, it is 
the second objective that is in issue in these appeals. 
Until 1983, the core elements of the legal guarantees 
of the confidentiality of personal information were 
set out in Part IV of the Canadian Human Rights 


la p. 365. II signifie egalement que l’exercice de droits 
linguistiques ne doit pas etre considere comme excep- 

tionnel, ni comme une sorte de reponse a une demande 

d’accommodement. [Je souligne.] 

L'importance de ces objectifs de meme que 
les valeurs constitutionnelles incamees par la Loi 
sur les langues officielles conferent a celle-ci un 
statut privilegie dans l’ordre juridique canadien. 
Son statut quasi-constitutionnel est reconnu par les 
tribunaux canadiens. Ainsi, la Cour d’appel fede- 
rale s’exprimait de la faqon suivante dans Canada 
(Procureur general) c. Viola, [1991] 1 C.F. 373, 
p. 386 (voir egalement Rogers c. Canada (Service 
correctionnel), [2001] 2 C.F. 586 (l re inst.), 
p. 602-603) : 

La Loi sur les langues officielles de 1988 n’est pas 
une loi ordinaire. Elle reflete a la fois la Constitution 
du pays et le compromis social et politique dont il est 
issu. Dans la mesure ou elle est l’expression exacte de la 
reconnaissance des langues officielles inscrite aux para- 
graphes 16(1) et 16(3) de la Charte canadienne des droits 
et libertes, elle obeira aux regies d’interpretation de cette 
Charte telles qu’elles ont ete definies par la Cour supreme 
du Canada. Dans la mesure, par ailleurs, ou elle constitue 
un prolongement des droits et garanties reconnus dans la 
Charte, et de par son preambule, de par son objet defini 
en son article 2, de par sa primaute sur les autres lois 
etablies en son paragraphe 82(1), elle fait partie de cette 
categorie privilegiee de lois dites quasi-constitutionnelles 

qui expriment « certains objectifs fondamentaux de notre 

societe » et qui doivent etre interpretees « de maniere a 

promouvoir les considerations de politique generate qui 

(les) sous-tendent . » [Je souligne.] 

C’est a juste titre que la Cour federale a reconnu le 
statut privilegie de la Loi sur les langues officielles. 
Les racines constitutionnelles de cette loi de meme 
que son role primordial en matiere de bilinguisme 
justifient une telle interpretation. 

La Loi sur la protection des renseignements 
personnels est egalement une loi fondamentale du 
systeme juridique canadien. Elle a deux objectifs 
importants. Elle vise, premierement, a proteger 
les renseignements personnels relevant des ins¬ 
titutions federates et, deuxiemement, a assurer le 
droit d’acces des individus aux renseignements 
personnels qui les concernent (art. 2). Le pre¬ 
sent pourvoi s’interesse evidemment a l’analyse 
du deuxieme objectif. Jusqu’en 1983, c’etait la 
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Act, S.C. 1976-77, c. 33. Part IV of the Canadian 
Human Rights Act was repealed (S.C. 1980-81- 
82-83, c. Ill (Sch. IV, s. 3)) and replaced by the 
Privacy Act (S.C. 1980-81-82-83, c. Ill, Sch. II). 
In view of the quasi-constitutional mission of that 
Act, the courts have recognized its special nature. In 
Catiada (Privacy Commissioner) v. Canada (Labour 
Relations Board), [1996] 3 F.C. 609, at p. 652, Noel 
J. of the Federal Court, Trial Division wrote: 


The enactment by Parliament of Part IV of the Canadian 
Human Rights Act, later replaced by the Privacy Act, 
illustrated its recognition of the importance of the protec¬ 
tion of individual privacy. A purposive approach to the 
interpretation of the Privacy Act is thus justified by the 

statute’s quasi-constitutional legislative roots. [Emphasis 
added.] 


The Privacy Act is a reminder of the extent to 
which the protection of privacy is necessary to 
the preservation of a free and democratic society. 
In Dagg v. Canada (Minister of Finance), [1997] 
2 S.C.R. 403, at paras. 65-66, La Forest J. wrote 
(although he dissented, he spoke for the entire Court 
on this point): 

The protection of privacy is a fundamental value in 
modem, democratic states; see Alan F. Westin, Privacy 
and Freedom (1970), at pp. 349-50. An expression of an 
individual’s unique personality or personhood, privacy 
is grounded on physical and moral autonomy — the 
freedom to engage in one’s own thoughts, actions 
and decisions; see R. v. Dyment, [1988] 2 S.C.R. 417, 
at p. 427, per La Forest J.; see also Joel Feinberg, 
“Autonomy, Sovereignty, and Privacy: Moral Ideals in 
the Constitution?” (1982), 58 Notre Dame L. Rev. 445. 

Privacy is also recognized in Canada as worthy of 
constitutional protection, at least in so far as it is encom¬ 
passed by the right to be free from unreasonable searches 
and seizures under s. 8 of the Canadian Charter of Rights 


partie IV de la Loi canadienne sur les droits de 
la personne, S.C. 1976-77, ch. 33, qui contenait 
l’essentiel des garanties legales de confidentialite 
des renseignements personnels. La partie IV de la 
Loi canadienne sur les droits de la personne fut 
abrogee (S.C. 1980-81-82-83, ch. Ill (ann. IV, art. 
3)) et remplacee par la Loi sur la protection des 
renseignements personnels (S.C. 1980-81-82-83, 
ch. Ill, ann. II). Considerant la vocation quasi- 
constitutionnelle de cette loi, les tribunaux en ont 
reconnu le caractere privilegie. C’est ainsi que 
le juge Noel, de la Section de premiere instance 
de la Cour federale, s’exprimait dans Canada 
(Commissaire a la protection de la vie privee) c. 
Canada (Conseil des relations du travail), [1996] 
3 C.F. 609, p. 652 : 

L’adoption, par le Parlement, de la partie IV de la Loi 
canadienne sur les droits de la personne, remplacee 
depuis par la Loi sur la protection des renseignements 
personnels, montre toute 1’importance qu’on accorde a 
la protection de la vie privee des individus. Compte tenu 
de cette origine legislative quasi constitutionnelle de la 
Loi sur la protection des renseignements personnels , c’est 

a juste titre qu’on l’interprete en fonction de son objet . 

[Je souligne.] 

La Loi sur la protection des renseignements per¬ 
sonnels rappelle a quel point la protection de la 
vie privee est necessaire au maintien d’une societe 
libre et democratique. Dans T arret Dagg c. Canada 
(Ministre des Finances), [1997] 2 R.C.S. 403, par. 
65-66, le juge La Forest affirmait (bien qu’il soit dis¬ 
sident, il exprime sur ce point l’opinion de l’ensem- 
ble de la Cour) : 

La protection de la vie privee est une valeur fon- 
damentale des Etats democratiques modernes; voir 
Alan F. Westin, Privacy and Freedom (1970), aux pp. 
349 et 350. Etant l’expression de la personnalite ou 
de 1’identite unique d’une personne, la notion de vie 
privee repose sur I’autonomie physique et morale — la 
liberte de chacun de penser, d’agir et de decider pour 
lui-meme; voir R. c. Dyment, [1988] 2 R.C.S. 417, a 
la p. 427, le juge La Forest; voir aussi Joel Feinberg, 
« Autonomy, Sovereignty, and Privacy : Moral Ideals in 
the Constitution? » (1982), 58 Notre Dame L. Rev. 445. 

La vie privee est egalement reconnue au Canada 
comme etant digne d’etre protegee par la Constitution, 
du moins dans la mesure ou elle est incluse dans le droit 
a la protection contre les fouilles, perquisitions et saisies 
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and Freedoms', see Hunter v. Southam Inc., [1984] 2 
S.C.R. 145. Certain privacy interests may also inhere in 
the s. 7 right to life, liberty and security of the person; 
see R. v. Hebert, [1990] 2 S.C.R. 151, and R. v. Broyles, 
[1991] 3 S.C.R. 595. 


La Forest J. also did not hesitate in that case to rec¬ 
ognize “the privileged, foundational position of pri¬ 
vacy interests in our social and legal culture” (para. 
69). La Forest J. added, at para. 61, that the over¬ 
arching purpose of access to information legislation 
is to facilitate democracy: 

It helps to ensure first, that citizens have the information 
required to participate meaningfully in the democratic 
process, and secondly, that politicians and bureaucrats 
remain accountable to the citizenry. 

And lastly, L’FIeureux-Dube J., dissenting, but not 
on this point, wrote on the question of the impor¬ 
tance of protecting privacy in R. v. Osolin, [1993] 4 
S.C.R. 595, at p. 614: 

The importance of privacy as a fundamental value in 
our society is underscored by the protection afforded to 
everyone under s. 8 of the Charter “to be secure against 
unreasonable search or seizure”. This value finds expres¬ 
sion in such legislation as the Privacy Act, R.S.C., 1985, 
c. P-21, which restricts the purposes for which informa¬ 
tion may be used to those for which it was received. 
[Emphasis in original.] 

The Official Languages Act and the Privacy Act 
are closely linked to the values and rights set out 
in the Constitution, and this explains the quasi¬ 
constitutional status that this Court has recognized 
them as having. Flowever, that status does not oper¬ 
ate to alter the traditional approach to the interpre¬ 
tation of legislation, defined by E. A. Driedger in 
Construction of Statutes (2nd ed. 1983), at p. 87: 

Today there is only one principle or approach, namely, 
the words of an Act are to be read in their entire context 
and in their grammatical and ordinary sense harmoni¬ 
ously with the scheme of the Act, the object of the Act, 
and the intention of Parliament. 


abusives, garanti par Part. 8 de la Charte canadienne des 
droits et libertes', voir Hunter c. Southam Inc., [1984] 2 
R.C.S. 145. Certains droits a la vie privee peuvent ega- 
lement etre inclus dans le droit a la vie, a la liberte et a 
la securite de la personne, garanti par Part. 7; voir R. c. 
Hebert, [1990] 2 R.C.S. 151, et R. c. Broyles, [1991] 3 
R.C.S. 595. 

De plus, dans cette meme affaire, le juge La Forest 
n’a pas hesite a reconnaitre, « le statut privilegie 
et fondamental du droit a la vie privee dans notre 
culture sociale et juridique » (par. 69). Le juge 
La Forest ajoute egalement, au par. 61, que la loi en 
matiere d’information a pour objet general de favo- 
riser la democratic : 

Elle aide a garantir, en premier lieu, que les citoyens pos- 
sedent l’information necessaire pour participer utilement 
au processus democratique, et, en second lieu, que les 
politiciens et bureaucrates demeurent comptables envers 
l’ensemble de la population. 

Enfin, madame le juge L’FIeureux-Dube, dissidente 
mais non sur ce point, s’exprimait ainsi a l’egard 
de T importance de la protection de la vie privee 
dans l’arret R. c. Osolin, [1993] 4 R.C.S. 595, 
p. 614 : 

L’importance fondamentale qu’accorde notre societe 
au respect de la vie privee est soulignee par la protection 
que garantit a chacun Tart. 8 de la Charte « contre les 
fouilles, les perquisitions ou les saisies abusives ». Cette 
valeur trouve son expression dans des lois telle la Loi 
sur la protection des renseignements personnels, L.R.C. 
(1985), ch. P-21, qui restreint les fins auxquelles les ren¬ 
seignements peuvent etre utilises a celles auxquelles ils 
ont ete reijus. [Souligne dans Toriginal.] 

La Loi sur les langues officielles et la Loi sur la pro¬ 
tection des renseignements personnels sont etroi- 
tement liees aux valeurs et aux droits prevus par 
la Constitution, ce qui explique leur statut quasi- 
constitutionnel reconnu par cette Cour. Ce statut 
n’a toutefois pas pour effet de modifier l’approche 
traditionnelle d’interpretation des lois, definie par 
E. A. Driedger dans Construction of Statutes (2 e ed. 
1983), p. 87 : 

[TRADUCTION] Aujourd’hui il n’y a qu’un seul prin- 
cipe ou solution : il faut lire les termes d’une loi dans leur 
contexte global en suivant le sens ordinaire et grammati¬ 
cal qui s’harmonise avec l’esprit de la loi, l’objet de la loi 
et l’intention du legislateur. 
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The quasi-constitutional status of the Official 
Languages Act and the Privacy Act is one indicator 
to be considered in interpreting them, but it is not 
conclusive in itself. The only effect of this Court’s 
use of the expression “quasi-constitutional” to 
describe these two Acts is to recognize their special 
purpose. 


The Privacy Act deals with “personal informa¬ 
tion”, which is defined in s. 3 of the Act. As Jerome 
A.C.J. said in Canada (Information Commissioner) 
v. Canada (Solicitor General), [1988] 3 F.C. 551 
(T.D.), at p. 557, s. 3 is “deliberately broad” and 
“is entirely consistent with the great pains that have 
been taken to safeguard individual identity”. (See 
also Dagg, supra, at para. 69.) Section 3 provides, 
inter alia: 


3. . . . 


Le statut quasi-constitutionnel de la Loi sur les 
langues officielles et de la Loi sur la protection 
des renseignements personnels est un indicateur a 
considerer dans leur interpretation, mais n’est pas 
determinant en soi. L’utilisation par notre Cour de 
1’expression « quasi-constitutionnel » pour decrire 
ces deux lois n’a pour effet que de reconnaitre leur 
objet particulier. 

Comme son nom l’indique, la Loi sur la protec¬ 
tion des renseignements personnels vise les « ren¬ 
seignements personnels » que definit l’art. 3 de 
cette loi. Comme l’a precise le juge en chef adjoint 
Jerome dans Canada (Commissaire a l’information) 
c. Canada (Solliciteur general), [1988] 3 C.F. 551 
(l re inst.), p. 557, l’art. 3 est « deliberement large » 
et « illustre tout a fait les efforts considerables qui 
ont ete deployes pour proteger l’identite des indivi- 
dus ». (Voir egalement 1’affaire Dagg, precitee, par. 
69.) L’article 3 prevoit entre autres : 



26 


3. . . . 


“personal information” means information about an 
identifiable individual that is recorded in any form 
including, without restricting the generality of the 
foregoing. 


« renseignements personnels » Les renseignements, 
quels que soient leur forme et leur support, concernant 
un individu identifiable, notamment : 


( g ) the views or opinions of another individual about 

the individual. 

To achieve the objectives of the Privacy Act, 
Parliament has created a detailed scheme for col¬ 
lecting, using and disclosing personal information. 
First, the Act specifies the circumstances in which 
personal information may be collected by a gov¬ 
ernment institution, and what use the institution 
may make of it: only personal information that 
relates directly to an operating program or activ¬ 
ity of the government institution that collects it 
may be collected (s. 4), and it may be used for 
the purpose for which it was obtained or compiled 
by the institution or for a use consistent with that 
purpose, and for a purpose for which the informa¬ 
tion may be disclosed to the institution under s. 
8(2) (s. 7). As a rule, personal information may 
never be disclosed to third parties except with the 
consent of the individual to whom it relates (s. 


g ) les idees ou opinions d’autrui sur lui; 

Pour realiser les objectifs de la Loi sur la pro¬ 
tection des renseignements personnels, le legisla- 
teur a mis en place un regime detaille de collecte, 
d’utilisation et de communication des renseigne¬ 
ments a caractere personnel. D’abord, la loi precise 
dans quelles circonstances des renseignements per¬ 
sonnels peuvent etre recueillis par une institution 
federale et l’usage qu’on peut en faire, soit seuls 
les renseignements personnels ayant un lien direct 
avec les programmes ou les activites de Tinstitu- 
tion federale qui les recueille (art. 4), et ceci pour 
les fins auxquelles ils ont ete recueillis ou prepares 
par F institution de me me que pour les usages qui 
sont compatibles avec ces fins, et celles auxquelles 
ils peuvent lui etre communiques en vertu du par. 
8(2) (art. 7). En principe, les renseignements per¬ 
sonnels ne peuvent etre communiques a des tiers, 
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8(1)) and subject to the exceptions set out in the 
Act (s. 8(2)). 

The Act also governs the retention of personal 
information, which must be stored in personal infor¬ 
mation banks (s. 10). The Act provides that every 
individual who is a Canadian citizen or permanent 
resident has a right to be given access to personal 
information about the individual held by a govern¬ 
ment institution (s. 12). It is that section that Mr. 
Lavigne relies on in requesting access to personal 
information about him. 

The Act also sets out the circumstances in which 
a government institution may or must refuse to dis¬ 
close personal information to the individual to whom 
the information relates (ss. 18 to 28). B. Mclsaac, 
R. Shields and K. Klein describe those exceptions 
as follows in The Law of Privacy in Canada (loose- 
leaf), at p. 3-15: 

Sections 18 through 28 of the Privacy Act provide for 
the establishment of exempt banks of personal informa¬ 
tion and establish various provisions for the exemption 
of personal information which has been requested. These 
exempting provisions fall into two major types. First 
there are exemptions which are based on the classifica¬ 
tion or type of personal information involved. In these 
cases, the personal information is subject to exemption 
from disclosure simply because it falls into the class 
described in the exempting provision. The other exemp¬ 
tions require that the head of the institution be satisfied 
that the use of the personal information in question would 
result in an injury or other consequence which is speci¬ 
fied in the exempting section. The reasonable expectation 
of injury test requires that there be a reasonable expecta¬ 
tion of “probable” harm. ... In most cases, even if the 
personal information falls within a class which is exempt 
from disclosure simply because of the nature of the per¬ 
sonal information in question, the head of the institution 
still has a discretion to release the personal information. 
There are only three situations in which the head of the 
institution is statutorily obliged to refuse to release per¬ 
sonal information [ss. 19, 22(2) and 26]. 


Given that one of the objectives of the Privacy 
Act is to provide individuals with access to per¬ 
sonal information about themselves, the courts have 


sauf avec le consentement de l’individu qu’ils con- 
cernent (par. 8(1)) et sauf exceptions prevues a cette 
loi (par. 8(2)). 

Cette loi reglemente egalement la conservation 
des renseignements personnels en prevoyant leur 
versement dans des fichiers de renseignements per¬ 
sonnels (art. 10). La loi prevoit le droit d’acces de 
tout citoyen canadien et tout resident permanent aux 
renseignements personnels les concernant et dete¬ 
nus par une institution federale (art. 12). C’est en 
vertu de cet article que M. Lavigne a demande Fae¬ 
ces aux renseignements personnels le concernant. 

Cette loi prevoit aussi des circonstances ou l’ins- 
titution federale peut ou doit refuser la communica¬ 
tion de renseignements personnels a l’individu vise 
par ces renseignements (art. 18 a 28). B. Mclsaac, 
R. Shields et K. Klein decrivent ainsi ces exceptions 
dans The Law of Privacy in Canada (feuilles mobi¬ 
les), p. 3-15 : 

[TRADUCTION] Les articles 18 a 28 de la Loi sur 
la protection des renseignements personnels prevoient 
Fetablissement de fichiers de renseignements personnels 
inconsultables ainsi que differentes dispositions exemp- 
tant de communication certains renseignements person¬ 
nels demandes. Ces dispositions d’exemption entrent 
dans deux grandes categories. Premierement, il y a les 
exemptions fondees sur la qualification ou le genre des 
renseignements personnels en cause. Dans ces cas, les 
renseignements personnels sont exemptes de commu¬ 
nication simplement parce qu’ils relevent de la catego- 
rie decrite dans la disposition d’exemption. Les autres 
exemptions exigent que le responsable de l’institution 
soit convaincu que l’utilisation des renseignements per¬ 
sonnels en question causerait un prejudice ou entrainerait 
une autre consequence precisee dans la disposition por- 
tant exception. Le critere de la previsibilite raisonnable 
du dommage exige une attente raisonnable de prejudice 
« probable ». [. . .] Dans la plupart des cas, meme si 
les renseignements personnels relevent d’une categorie 
exemptee de communication simplement en raison de 
leur nature, le responsable de l’institution a le pouvoir 
discretionnaire de les communiquer. II n’existe que trois 
cas ou la loi interdit au responsable de l’institution de 
communiquer des renseignements personnels [art. 19, 
par. 22(2) et art. 26]. 

Etant donne qu’un des objectifs de la Loi sur la 
protection des renseignements personnels est d’as- 
surer Faeces des individus aux renseignements 
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generally interpreted the exceptions to the 
right of access narrowly. For instance, in 
Canada (Information Commissioner) v. Canada 
(Immigration and Refugee Board), supra, Richard 
J. of the Federal Court, Trial Division said, at paras. 
34-35: 


The general preamble as contained in s. 2 of the 
Privacy Act, has the same general effect as s. 2(1) of the 
Access to Information Act. The Privacy Act must also be 
guided by the purposive clause. . . . 


The Privacy Act’s purpose is to provide access to 
personal information maintained by government. The 
rules of interpretation described above also apply in this 
instance. The necessary exceptions to the access must be 
strictly construed. 

Similarly, in Reyes v. Secretary of State (1984), 9 
Admin. L.R. 296, at p. 299, the Federal Court, Trial 
Division said: 


It must also be emphasized that since the main purpose 
of these “access to information” statutes is to codify the 
right of public access to government information, two 
things follow: first, such public access ought not be frus¬ 
trated by the Courts except upon the clearest of grounds 
so that doubt ought to be resolved in favour of disclosure; 
second, the burden of persuasion must rest upon the party 
resisting disclosure, in this case the government. 


The Privacy Act provides for the appointment 
of a Commissioner responsible for administering 
and enforcing the Act. The Privacy Commissioner’s 
duties include: 

- Receiving (and investigating) complaints from 
individuals who allege that personal information 
about themselves held by a government institution 
has been used or disclosed otherwise than in accord¬ 
ance with s. 7 or 8 (s. 29(l)(a)), and receiving (and 
investigating) complaints from individuals who 
have been refused access to personal information 
requested under s. 12(1) or who allege that they are 


personnels qui les concernent, les tribunaux ont 
generalement interprets de maniere restrictive 
les exceptions au droit d’acces. C’est ce qu’a 
affirme notamment le juge Richard, de la Section 
de premiere instance de la Cour federale, dans 
Canada (Commissaire a l’information) c. Canada 
(Commission de Vimmigration et du statut de refu- 
gie), precite, par. 34-35 : 

Le preambule que constitue l’article 2 de la Loi sur 
la protection des renseignements personnels a dans l’en- 
semble le meme effet que le paragraphe 2(1) de la Loi sur 
I’acces a /’information. L’interpretation de la Loi sur la 
protection des renseignements personnels doit, elle aussi, 
partir de la disposition exposant son objet. . . 

La Loi sur la protection des renseignements person¬ 
nels a pour objet de donner acces aux renseignements 
personnels conserves par le gouvernement. Les regies 
d’interpretation decrites plus haut s’appliquent en l’oc- 
currence. Les exceptions necessaires au droit d’acces 
doivent etre interpretees de maniere stride. 

31 

De meme, dans la decision Reyes c. Canada 
(Secretariat d’Etat), [1984] A.C.F. n° 1135 (QL), 
la Section de premiere instance de la Cour federale 
soulignait au par. 3 : 

II convient aussi d’insister sur le fait que, vu que l’objec- 
tif essentiel de ces lois sur faeces a l’information vise a 
codifier le droit de faeces du public aux renseignements 
gouvernementaux, il en resulte que : tout d’abord, l’ac- 
ces du public ne devrait pas etre gene par les decisions 
judiciaires, sauf en cas de motifs manifestes, de sorte 
que le doute devrait jouer en faveur de la divulgation; en 
second lieu, c’est a la partie qui empeche la divulgation 
qu’il incombe de justifier ce refus, en l’espece le gouver¬ 
nement. 

32 

La Loi sur la protection des renseignements per¬ 
sonnels prevoit la nomination d’un commissaire 
charge de veiller a 1’application et au respect de la 
loi. Le Commissaire a la protection de la vie privee 
a, entre autres, comme mandat de : 

- Recevoir les plaintes (et faire enquete sur 
celles-ci) deposees par des individus qui pretendent 
que des renseignements personnels les concernant et 
detenus par une institution federale ont ete utilises 
ou communiques contrairement aux art. 7 ou 8 (al. 
29(l)a)); de recevoir les plaintes (et faire enquete 
sur celles-ci) deposees par des individus qui se 
sont vu refuser la communication de renseignements 
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not being accorded the rights to which they are enti¬ 
tled under s. 12(2) (s. 29(1 ){b) and (c)); 

- Initiating a complaint where the Privacy 
Commissioner is satisfied there are reasonable 
grounds to investigate a matter under the Privacy 
Act (s. 29(3)); 

- Carrying out investigations of the liles con¬ 
tained in personal information banks designated as 
exempt banks under s. 18, to determine whether the 
hies should in fact be in those banks (s. 36); 

- Carrying out investigations in respect of com¬ 
pliance with ss. 4 to 8 (collection, retention and pro¬ 
tection of personal information) (s. 37). 

The Privacy Commissioner has broad powers 
for the purposes of conducting investigations into 
complaints that are hied. He has access to all infor¬ 
mation held by a government institution, with the 
exception of conhdences of the Queen’s Privy 
Council for Canada, and no information to which 
he has access may be withheld from him (s. 34(2)). 
He has the right to summon and enforce the appear¬ 
ance of witnesses before him and to compel them 
to give oral or written evidence on oath and to pro¬ 
duce such documents and things as he deems req¬ 
uisite to the full investigation and consideration of 
the complaint. In addition, he may administer oaths 
and receive such evidence and other information, 
whether on oath or by affidavit or otherwise, as 
the Privacy Commissioner sees fit, whether or not 
the evidence or information is or would be admis¬ 
sible in a court of law. The Commissioner may also 
enter any premises occupied by any government 
institution on satisfying any security requirements 
of the institution relating to the premises, converse 
in private with any person therein, and carry out 
such inquiries within the Privacy Commissioner’s 
authority under the Privacy Act as he sees fit. Lastly, 
the Privacy Commissioner may examine or obtain 
copies of or extracts from books or other records 
found in the premises occupied by a government 
institution containing any matter relevant to the 
investigation (s. 34(1)). 


personnels, demandes en vertu du par. 12(1), ou qui 
se pretendent leses des droits que leur accorde le par. 
12(2) (al. 29(1)6) et c)). 

- Prendre l’initiative d’une plainte s’il a des 
motifs raisonnables de croire qu’une enquete devrait 
etre menee sur une question relative a la Loi sur la 
protection des renseignements personnels (par. 
29(3)). 

- Proceder a des enquetes sur les dossiers verses 
dans les fichiers inconsultables classes comme tels 
en vertu de Tart. 18 afin de verifier si les dossiers qui 
s’y trouvent devraient bel et bien y etre (art. 36). 

- Tenir des enquetes relativement a T application 
des art. 4 a 8 (collecte, conservation et protection 
des renseignements personnels) (art. 37). 

Afin de mener a terme l’instruction des plaintes 
deposees, le Commissaire a la protection de la vie 
privee possede de vastes pouvoirs. II a acces a tous 
les renseignements qui relevent d’une institution 
federale, a Texclusion des renseignements confi- 
dentiels du Conseil prive de la Reine pour le Canada 
et aucun des renseignements auxquels il a acces ne 
peut lui etre refuse (par. 34(2)). II a le droit d’as- 
signer et de contraindre des temoins a comparaitre 
devant lui, a deposer verbalement ou par ecrit sous 
la foi du serment et a produire les pieces qu’il juge 
indispensables pour instruire et examiner a fond 
les plaintes dont il est saisi. De plus, il peut faire 
prefer serment et recevoir des elements de preuve 
ou des renseignements par declaration verbale ou 
ecrite sous serment ou par tout autre moyen qu’il 
juge indique, independamment de leur admissibi¬ 
lity devant les tribunaux. Il peut egalement penetrer 
dans les locaux occupes par une institution federale, 
a condition de satisfaire aux normes de securite 
etablies par Tinstitution pour ces locaux, s’entre- 
tenir en prive avec toute personne s’y trouvant et 
y mener, dans le cadre de la competence conferee 
par la Loi sur la protection des renseignements per¬ 
sonnels, les enquetes qu’il croit necessaires. Enfin, 
il peut examiner ou se faire remettre des copies ou 
des extraits des livres ou autres documents conte- 
nant des elements utiles a T enquete et trouves dans 
les locaux occupes par une institution federale (par. 
34(1)). 
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After completing his investigation, the Privacy 
Commissioner reports his findings to the head of the 
government institution in question, if he finds that a 
complaint is well-founded. Where appropriate, the 
Privacy Commissioner may report his findings to 
the complainant. In his report, he may ask the head 
of the government institution in question to disclose 
the personal information in issue or to make changes 
in the management or use of personal information 
(ss. 35, 36 and 37). 

Like the Privacy Commissioner, the 
Commissioner of Official Languages plays an 
important role. It is his job to take the measures that 
are necessary in respect of the recognition of each of 
the two official languages, and to secure compliance 
with the spirit of the Official Languages Act , in par¬ 
ticular in the administration of the affairs of federal 
institutions. It is therefore the Commissioner who 
has been given the mandate to ensure that the objec¬ 
tives of that Act are implemented. To allow him to 
fulfil a social mission of such broad scope, he has 
been vested with broad powers by the Parliament of 
Canada. For instance, he may conduct investigations 
into complaints that in any particular case the status 
of an official language was not recognized, or any 
provision of an Act of Parliament or regulation relat¬ 
ing to the status or use of the two official languages, 
or the spirit or intent of the Official Languages Act, 
was not complied with: 

56. (1) It is the duty of the Commissioner to take 
all actions and measures within the authority of the 
Commissioner with a view to ensuring recognition of the 
status of each of the official languages and compliance 
with the spirit and intent of this Act in the administra¬ 
tion of the affairs of federal institutions, including any of 
their activities relating to the advancement of English and 
French in Canadian society. 

(2) It is the duty of the Commissioner, for the purpose 
set out in subsection (1), to conduct and carry out inves¬ 
tigations either on his own initiative or pursuant to any 
complaint made to the Commissioner and to report and 
make recommendations with respect thereto as provided 
in this Act. 

58. (1) Subject to this Act, the Commissioner shall 
investigate any complaint made to the Commissioner 


' 34 

A Tissue de son enquete, le Commissaire a la 

protection de la vie privee fait rapport de ses con¬ 
clusions au responsable de T institution federale 
concernee s’il conclut au bien-fonde d’une plainte. 

S’il y a lieu, il fait egalement rapport au plaignant de 
ses conclusions. Dans son rapport, il peut demander 
au responsable de l’institution federale concernee 
de communiquer les renseignements personnels en 
cause ou de proceder a des changements dans la ges- 
tion ou T utilisation des renseignements personnels 
(art. 35, 36 et 37). 

35 

Tout comme le Commissaire a la protection 
de la vie privee, le Commissaire aux langues 
officielles joue un role important. C’est a lui que 
revient la tache de prendre toutes les mesures 
necessaires visant la reconnaissance du statut de 
chacune des deux langues officielles et de faire res¬ 
pecter l’esprit de la Loi sur les langues officielles 
notamment au sein de T administration des affai¬ 
res des institutions federales. C’est done le com¬ 
missaire qui a le mandat d’assurer la poursuite des 
objectifs de cette loi. Pour lui permettre de s’ac- 
quitter de cette mission sociale de grande enver- 
gure, le Parlement du Canada l’a investi de vastes 
pouvoirs. Ainsi, il peut proceder a des enquetes 
sur un cas precis de non-reconnaissance du statut 
d’une langue officielle ou de manquement a une loi 
ou un reglement federal sur le statut ou T usage des 
deux langues officielles ou, encore, a Tesprit de la 
Loi sur les langues officielles ou a T intention du 
legislateur : 

56. (1) Il incombe au commissaire de prendre, dans le 
cadre de sa competence, toutes les mesures visant a assu¬ 
rer la reconnaissance du statut de chacune des langues 
officielles et a faire respecter l’esprit de la presente loi et 
l’intention du legislateur en ce qui touche Tadministra¬ 
tion des affaires des institutions federales, et notamment 
la promotion du fran 9 ais et de T anglais dans la societe 
canadienne. 

(2) Pour s’acquitter de cette mission, le commissaire 
procede a des enquetes, soit de sa propre initiative, soit a 
la suite des plaintes qu’il re§oit, et presente ses rapports 
et recommandations conformement a la presente loi. 


58. (1) Sous reserve des autres dispositions de la pre¬ 
sente loi, le commissaire instruit toute plainte recue — sur 
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arising from any act or omission to the effect that, in any 
particular instance or case, 

(a) the status of an official language was not or is not 
being recognized, 

(b) any provision of any Act of Parliament or regula¬ 
tion relating to the status or use of the official lan¬ 
guages was not or is not being complied with, or 

(c) the spirit and intent of this Act was not or is not 
being complied with 

in the administration of the affairs of any federal institu¬ 
tion. 

(2) A complaint may be made to the Commissioner 
by any person or group of persons, whether or not they 
speak, or represent a group speaking, the official lan¬ 
guage the status or use of which is at issue. [Emphasis 
added.] 

The Commissioner may also exercise his persuasive 
influence to ensure that any decision that is made 
is implemented and that action is taken on the rec¬ 
ommendations made in respect of an investigation. 
For instance, s. 63(3) of the Official Languages 
Act provides that he may request the deputy head 
or other administrative head of the federal institu¬ 
tion concerned to notify him within a specified time 
of the action, if any, that the institution proposes 
to take to give effect to those recommendations. 
He may also, in his discretion and after consider¬ 
ing any reply made by or on behalf of any federal 
institution concerned, transmit a copy of the report 
and recommendations to the Governor in Council, 
and the Governor in Council may take such action 
as the Governor in Council considers appropri¬ 
ate in relation to the report (s. 65(1) and (2)). The 
Commissioner may make a report to Parliament 
where the Governor in Council has not taken action 
on it (s. 65(3)). He also has the authority to apply to 
the Court for a remedy, with the consent of the com¬ 
plainant (s. 78). 

As well, it is the Commissioner who decides 
what procedure to follow in conducting investi¬ 
gations, subject to the following requirements: 
the obligation to give notice of intention to investi¬ 
gate (s. 59), the obligation to ensure that investiga¬ 
tions are conducted in private (s. 60(1)) and the obli¬ 
gation to give the individual or federal institution 
in question the opportunity to answer any adverse 


un acte ou une omission — et faisant etat, dans 1’admi- 
nistration d’une institution federale, d’un cas precis de 
non-reconnaissance du statut d’une langue officielle, de 
manquement a une loi ou un reglement federaux sur le 
statut ou l’usage des deux langues officielles ou encore a 
l’esprit de la presente loi et a l’intention du legislateur. 


(2) Tout individu ou groupe a le droit de porter plainte 
devant le commissaire, independamment de la langue 
officielle parlee par le ou les plaignants. [Je souligne.] 


Le commissaire peut egalement exercer son 
influence persuasive afin de mettre en oeuvre toute 
decision prise et de donner suite aux recomman- 
dations formulees apres une enquete. Ainsi, le par. 
63(3) de la Loi sur les langues officielles prevoit 
qu’il peut demander aux administrateurs generaux 
ou aux autres responsables administratifs de 1’insti¬ 
tution federale concernee de lui faire savoir, dans un 
delai qu’il fixe, les mesures envisagees pour donner 
suite a ses recommandations. II peut en outre, selon 
son appreciation et apres examen des reponses faites 
par T institution federale concernee ou en son nom, 
transmettre au gouverneur en conseil un exemplaire 
du rapport et de ses recommandations; celui-ci peut 
ensuite prendre les mesures qu’il juge indiquees 
pour donner suite au rapport (par. 65(1) et (2)). Le 
commissaire peut deposer une copie du rapport au 
Parlement lorsque le gouverneur en conseil n’a pas 
donne suite au rapport (par. 65(3)). Enfin, il a le pou- 
voir d’exercer un recours judiciaire avec le consen- 
tement du plaignant (art. 78). 

De plus, c’est le commissaire qui decide de la 
procedure a suivre lors des enquetes, sous reserve 
des exigences suivantes : l’obligation de faire par- 
venir un avis de son intention d’enqueter (art. 59), 
Tobligation de veiller a ce que les enquetes soient 
secretes (par. 60(1)) et 1’obligation de donner au par- 
ticulier ou a Tinstitution federale concernee la possi¬ 
bility: de repondre aux critiques dont ils font l’objet 
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allegation or criticism (s. 60(2)). The investigation 
must also be conducted promptly, since the com¬ 
plainant is entitled to make an application for a court 
remedy six months after the complaint is made (s. 
77(3)). The Commissioner and every person acting 
on his behalf may not disclose any information 
that comes to their knowledge in the performance 
of their duties and functions under the Official 
Languages Act (s. 72). 

In many significant respects, the mandates of the 
Commissioner of Official Languages and the Privacy 
Commissioner are in the nature of an ombudsman’s 
role (see M. A. Marshall and L. C. Reif, “The 
Ombudsman: Maladministration and Alternative 
Dispute Resolution” (1995), 34 Alta. L. Rev. 215): 

- They are independent of the government’s 
administrative institutions and hold office during 
good behaviour for a specified period. They receive 
the same salary as a judge of the Federal Court. This 
independence is reinforced by the fact that they may 
not, as a rule, be compelled to testify, and no civil or 
criminal proceedings lie against them for anything 
done in the performance of their duties; 

- They examine complaints made by individuals 
against the government’s administrative institutions, 
and conduct impartial investigations; 

- They attempt to secure appropriate redress 
when the individual’s complaint is based on non¬ 
judicial grounds; 

- They attempt to improve the level of compli¬ 
ance by government institutions with the Privacy 
Act and the Official Languages Act, 

- As a rule, they may not disclose information 
they receive. 

The Privacy Commissioner and the Official 
Languages Commissioner follow an approach that 
distinguishes them from a court. Their unique mis¬ 
sion is to resolve tension in an informal manner: one 
reason that the office of ombudsman was created 
was to address the limitations of legal proceedings. 


(par. 60(2)). L’enquete doit egalement etre menee 
promptement puisque le plaignant a le droit d’exer- 
cer un recours judiciaire six mois apres le depot de 
la plainte (par. 77(3)). Le commissaire et toute per- 
sonne agissant en son nom sont tenus au secret en 
ce qui concerne les renseignements dont ils ont con- 
naissance dans l’exercice des attributions que leur 
confere la Loi sur les langues offtcielles (art. 72). 

Le Commissaire aux langues officielles et le 77 
Commissaire a la protection de la vie privee detien- 
nent un mandat dont plusieurs elements impor- 
tants sont propres au role d’un ombudsman (voir 
M. A. Marshall et L. C. Reif, « The Ombudsman : 
Maladministration and Alternative Dispute 
Resolution » (1995), 34 Alta. L. Rev. 215) : 

- Ils sont independants de 1’administration gou- 
vernementale et occupent leur charge a titre inamo- 
vible pour une periode determinee. Ils recoivent le 
meme traitement qu’un juge de la Cour federate. 

Cette independance est renforcee du fait qu’ils ne 
peuvent pas generalement etre contraints a temoi- 
gner et jouissent d’une immunite en matiere civile 
ou penale pour les actes accomplis dans l’exercice 
de leurs fonctions; 

- Ils examinent les plaintes des citoyens contre 
1’administration gouvernementale et menent des 
enquetes impartiales; 

- Ils cherchent a obtenir la reparation appro¬ 
priate lorsque la plainte du citoyen est fondee sur des 
moyens non judiciaries; 

- Ils cherchent a ameliorer le degre de confor- 
mite de T administration gouvernementale a la Loi 
sur la protection des renseignements personnels et a 
la Loi sur les langues officielles', 

- Ils sont generalement tenus a la conhdentia- 
lite. 

38 

Le Commissaire a la protection de la vie privee 
et le Commissaire aux langues officielles utilisent 
une approche qui les distingue d’une cour de justice. 

Ils ont pour mission propre de resoudre les tensions 
d’une maniere informelle. C’est, entre autres, pour 
repondre aux limites des recours judiciaries que 
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As W. Wade wrote ( Administrative Law (8th ed. 
2000), at pp. 87-88): 

If something illegal is done, administrative law can supply 
a remedy, though the procedure of the courts is too formal 
and expensive to suit many complainants. But justified 
grievances may equally well arise from action which is 
legal, or at any rate not clearly illegal, when a govern¬ 
ment department has acted inconsiderately or unfairly or 
where it has misled the complainant or delayed his case 
excessively or treated him badly. Sometimes a statutory 
tribunal will be able to help him both cheaply and infor¬ 
mally. But there is a large residue of grievances which fit 
into none of the regular legal moulds, but are none the 
less real. A humane system of government must provide 
some way of assuaging them, both for the sake of justice 
and because accumulating discontent is a serious clog on 
administrative efficiency in a democratic country. . . . 
What every form of government needs is some regular 
and smooth-running mechanism for feeding back the 
reactions of its disgruntled customers, after impartial 
assessment, and for correcting whatever may have gone 
wrong. ... It was because it filled that need that the 
device of the ombudsman suddenly attained immense 
popularity, sweeping round the democratic world and 
taking root in Britain and in many other countries, as 
well as inspiring a vast literature. 


An ombudsman is not counsel for the complain¬ 
ant. His or her duty is to examine both sides of the 
dispute, assess the harm that has been done and rec¬ 
ommend ways of remedying it. The ombudsman’s 
preferred methods are discussion and settlement by 
mutual agreement. As Dickson J. wrote in British 
Columbia Development Corp. v. Friedmann, [1984] 
2 S.C.R. 447, the office of ombudsman and the 
grievance resolution procedure, which are neither 
legal nor political in a strict sense, are of Swedish 
origin, circa 1809. He described their genesis (at pp. 
458-59): 

As originally conceived, the Swedish Ombudsman 
was to be the Parliament’s overseer of the administration, 
but over time the character of the institution gradually 
changed. Eventually, the Ombudsman’s main function 
came to be the investigation of complaints of malad¬ 
ministration on behalf of aggrieved citizens and the rec¬ 
ommendation of corrective action to the governmental 
official or department involved. 


1’ombudsman a ete cree. En effet, selon W. Wade 
(.Administrative Law (8 e ed. 2000), p. 87-88) : 

[TRADUCTION] Si un acte illegal est commis, le droit 
administratif peut prevoir un recours, quoique la pro¬ 
cedure des cours de justice soit trop formelle et trop 
couteuse pour convenir a de nombreux plaignants. Mais 
des griefs justifies peuvent tout aussi bien decouler d’un 
acte legal ou d’un acte qui n’est, en tout cas, pas claire- 
ment illegal, lorsqu’un organisme gouvernemental a agi 
de i'acon inconsideree ou inequitablement, ou lorsqu’il a 
induit en erreur le plaignant, qu’il a retarde son dossier de 
fa£on excessive ou qu’il Pa traite cavalierement. Un tri¬ 
bunal cree par la loi est parfois en mesure de l’aider a peu 
de frais et de faijon informelle. II y a cependant un bon 
nombre de griefs qui ne correspondent a aucun des modu¬ 
les juridiques habituels, mais qui n’en sont pas moins 
reels. Un systeme de gouvernement empreint de com¬ 
passion doit fournir un moyen de regler ces griefs, tant 
pour les fins de la justice que parce que 1’accumulation du 
mecontentement constitue un obstacle important a l’effi- 
cacite administrative dans un pays democratique. [. . .] 
Toute forme de gouvernement a besoin d’un mecanisme 
regulier bien rode pour repondre, apres evaluation impar- 
tiale, aux reactions de ses clients insatisfaits et pour cor- 
riger ce qui a pu mal fonctionner. [. . .] C’est parce qu’il 
a comble ce besoin que l’instrument que constitue l’om- 
budsman s’est soudainement attire une immense popu- 
larite, faisant le tour du monde democratique et prenant 
racine en Grande-Bretagne et dans de nombreux autres 
pays tout en faisant couler beaucoup d’encre. 

L’ombudsman n’est pas l’avocat du plaignant. 
II a le devoir d’examiner les deux cotes du litige, 
apprecier les torts et recommander les moyens d’y 
remedier. II privilegie la discussion et 1’entente 
a 1’amiable. Selon le juge Dickson dans 1’affaire 
British Columbia Development Corp. c. Friedmann, 
[1984] 2 R.C.S. 447, la fonction d’ombudsman et 
la procedure de reglement qui ne sont ni legales 
ni politiques au sens strict sont d’origine suedoise 
et remontent aux environs de 1809. II en decrit la 
genese (aux p. 458-459) : 

Au debut, P ombudsman suedois devait etre le sur- 
veillant parlementaire de P administration, mais par la 
suite la nature de Pinstitution s’est progressivement 
modifiee. Finalement, P ombudsman en est venu a avoir 
pour fonction principale d’enqueter sur des plaintes de 
mauvaise administration pour le compte de citoyens leses 
et de recommander des mesures correctives aux fonction- 
naires ou ministeres gouvernementaux vises. 
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The institution of Ombudsman has grown since 
its creation. It has been adopted in many jurisdictions 
around the world in response to what R. Gregory and 
R Hutchesson in The Parliamentary Ombudsman (1975) 
refer to, at p. 15, as “one of the dilemmas of our times” 
namely, that “(i)n the modern state . . . democratic action 
is possible only through the instrumentality of bureau¬ 
cratic organization; yet bureaucratic — if it is not prop¬ 
erly controlled — is itself destructive of democracy and 
its values”. 

The factors which have led to the rise of the institu¬ 
tion of Ombudsman are well-known. Within the last 
generation or two the size and complexity of govern¬ 
ment has increased immeasurably, in both qualitative and 
quantitative terms. Since the emergence of the modern 
welfare state the intrusion of government into the lives 
and livelihood of individuals has increased exponentially. 
Government now provides services and benefits, inter¬ 
venes actively in the marketplace, and engages in pro¬ 
prietary functions that fifty years ago would have been 
unthinkable. 

B. The Connection Between the Official Languages 
Act and the Privacy Act 

Parliament has made it plain that the Privacy Act 
applies to the Office of the Commissioner of Official 
Languages: the latter is listed in the schedule to the 
Act as a government institution that is subject to the 
Privacy Act. As well, s. 2 of the Privacy Act pro¬ 
vides that its purpose is to extend the present laws 
of Canada, and this includes the Official Languages 
Act , although s. 82 of the Official Languages Act 
provides that the provisions of Parts I to V prevail 
over any other Act of Parliament or regulation there¬ 
under. None of the sections relied on by the appel¬ 
lant is found in those parts: ss. 60(1), 72, 73 and 74 
are in Part IX of the Act. The meanings of the provi¬ 
sions in issue in these appeals must therefore be rec¬ 
onciled, and they must be read together. 


Section 12 of the Privacy Act creates a right of 
access to personal information, “[s]ubject to this 
Act”. Exceptions to the right of access must there¬ 
fore be prescribed by that Act. Where a government 
institution refuses to give access to the information, 
it is required to state the specific provision of the 


L’institution d’ombudsman a connu un essor depuis 
sa creation. De nombreux pays dans le monde l’ont adop¬ 
tee pour repondre a ce que R. Gregory et P. Hutchesson, 
a la p. 15 de leur ouvrage intitule The Parliamentary 
Ombudsman (1975), appellent [TRADUCTION] « l’un des 
dilemmes de notre epoque », savoir que [TRADUCTION] 

« dans l’Etat moderne . . . Taction democratique (Test 
possible qu’au moyen de l’organisation bureaucratique; 
mais la puissance bureaucratique, si elle n’est pas bien 
controlee, tend elle-meme a detruire la democratic et ses 
valeurs ». 

Les facteurs qui ont contribue a l’essor de l’institution 
d’ombudsman sont bien connus. Depuis une ou deux 
generations, la taille et la complexite du gouvernement 
ont augmente considerablement tant du point de vue 
qualitatif que quantitatif. Depuis l’avenement de 1’Etat- 
providence moderne, l’ingerence du gouvernement dans la 
vie et les moyens de subsistance des individus a augmente 
de facon exponentielle. Le gouvernement assure mainte- 
nant des services et des avantages, intervient activement 
sur le marche et exerce des fonctions de proprietaire, a un 
degre qui aurait ete inconcevable il y a cinquante ans. 

B. Les liens entre la Loi sur les langues officielles 
et la Loi sur la protection des renseignements 
personnels 

Le legislateur a clairement indique que la Loi ^ 
sur la protection des renseignements personnels 
s’applique au Commissariat aux langues officielles. 

En effet, celui-ci est enumere a l’annexe de la loi en 
tant qu’institution federate assujettie a la Loi sur la 
protection des renseignements personnels. De plus, 

Tart. 2 stipule qu’elle a pour objet de completer la 
legislation canadienne, dont la Loi sur les langues 
officielles, quoique l’art. 82 de la Loi sur les langues 
officielles prevoit que les dispositions des parties 
I a V Pemportent sur toute autre loi ou tout autre 
reglement federaux. Aucun des articles invoques par 
P appelant ne figure dans ces parties. En effet, le par. 

60(1) ainsi que les art. 72, 73 et 74 se situent dans la 
partie IX de la loi. Les dispositions en litige dans le 
present pourvoi doivent done etre conciliees et lues 
ensemble. 

L" article 12 de la Loi sur la protection des ren- 
seignements personnels donne un droit d’ acces aux 
renseignements personnels, « [s]ous reserve des 
autres dispositions de la presente loi ». Les excep¬ 
tions au droit d’acces doivent done etre prevues 
par cette loi. Lorsque P institution federale refuse 
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Act on which the refusal is based (s. 16( 1)(Z?)) and 
to establish that it is authorized to refuse to disclose 
the information (s. 47). In this case, the refusal to 
disclose is based on s. 22(1 ){b). 

The Privacy Act must therefore be applied to the 
Office of the Commissioner of Official Languages 
in a manner consistent with the objective of the 
Official Languages Act of promoting equality of 
status of the two official languages of Canada and 
guaranteeing minority language groups the right 
to use the language of their choice within federal 
institutions. Parliament has expressly provided that 
investigations by the Commissioner shall be con¬ 
ducted in private and that investigators shall not dis¬ 
close information that comes to their knowledge in 
the performance of their duties and functions: 

60. (1) Every investigation by the Commissioner 
under this Act shall be conducted in private . 

72. Subject to this Act, the Commissioner and every 
person acting on behalf or under the direction of the 

Commissioner shall not disclose any information that 

comes to their knowledge in the performance of their 
duties and functions under this Act. [Emphasis added.] 

These provisions illustrate Parliament’s desire to 
facilitate access to the Commissioner and to recog¬ 
nize the very delicate nature of the use of an official 
language at work by a minority group. The private 
and confidential nature of investigations is an impor¬ 
tant aspect of the implementation of the Official 
Languages Act. Without protections of this nature, 
complainants might be reluctant to hie complaints 
with the Commissioner, for example because they 
are afraid that their opportunities for advancement 
would be reduced, or their workplace relationships 
would suffer. As well, these provisions encour¬ 
age witnesses to participate in the Commissioner’s 
investigations. They are less likely to be afraid that 
their participation might have a negative impact on 
the employer-employee relationship or their rela¬ 
tions with other employees, and to refuse to coop¬ 
erate for fear of getting in trouble or damaging their 
careers. The affidavit of Mr. Langelier, Assistant 
Director General of the Investigations Branch, 
explains the importance of preserving a measure 


l’acces aux renseignements, il lui appartient de pre- 
ciser la disposition sur laquelle elle fonde son refus 
(al. 16(l)h)) et d’etablir le bien-fonde de cette deci¬ 
sion (art. 47). En l’occurrence, le refus de divulguer 
est base sur l’al. 22(1 )b). 

L’application de la Loi sur la protection des ren¬ 
seignements personnels au Commissariat aux lan- 
gues officielles doit done se faire dans le respect de 
l’objectif de la Loi sur les langues officielles de pro- 
mouvoir le statut d’egalite des deux langues officiel¬ 
les au Canada et d’assurer aux minorites linguisti- 
ques le droit d’utiliser la langue de leur choix au sein 
des institutions federates. Le legislateur a expresse- 
ment prevu que les enquetes du commissaire sont 
secretes et que les enqueteurs sont tenus au secret en 
ce qui concerne les informations qu’ils obtiennent 
dans l’exercice de leurs fonctions : 

60. (1) Les enquetes menees par le commissaire sont 
secretes . 

72. Sous reserve des autres dispositions de la presente 
loi, le commissaire et les personnes agissant en son nom 

ou sous son autorite sont tenus au secret en ce qui con- 
cerne les renseignements dont ils prennent connaissance 
dans l’exercice des attributions que leur confere la pre¬ 
sente loi. [Je souligne.] 

Ces dispositions demontrent le souci du legislateur 
de faciliter l’acces au commissaire et de reconnai- 
tre la nature tres delicate de T usage d’une langue 
officielle au travail par une minorite. Le carac- 
tere secret et confidentiel des enquetes est un 
element important de la mise en oeuvre de la Loi 
sur les langues officielles. Sans de telles protec¬ 
tions, les plaignants pourraient hesiter a deposer 
une plainte aupres du commissaire de peur, par 
exemple, de voir diminuer leurs chances d’avan- 
cement ou de voir s’effriter leurs relations au 
travail. De meme, ces dispositions favorisent la 
participation des temoins aux enquetes du com¬ 
missaire. Ceux-ci sont ainsi moins susceptibles 
de craindre que leur participation puisse avoir un 
impact nefaste sur la relation employeur-employe 
ou la relation avec les autres employes et de refuser 
d’y collaborer par crainte d’ennuis ou de prejudice 
a leur carriere. L’affidavit de M. Langelier, direc- 
teur general adjoint a la Direction generate des 
enquetes, explique Timportance de conserver une 
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of confidentiality in the Commissioner’s investiga¬ 
tions, for the following reasons, among others: 

[TRANSLATION] - the investigators gave assurances 
to the people interviewed that the information gathered 
would be kept confidential in order to secure the coopera¬ 
tion of those people .... 

- . . . members of the public, and in particular public 
servants, will hesitate to file complaints ... if they are 
warned that their identities and any information that they 
disclose to the OCOL investigators is likely to be dis¬ 
closed otherwise than where required in order to comply 
with the principles of natural justice or, as an excep¬ 
tion, in an application for a remedy under Part X of the 
[Official Languages Act]', 

- members of the public, and in particular public 
servants, will be more reluctant to cooperate with OCOL 
investigators, and in order to give effect to the obligation 
imposed on the COL to investigate complaints, investi¬ 
gators will have to resort to their powers in relation to 
investigations, including summoning witnesses to attend 
and compelling them to testify and produce documents; 

- the OCOL’s investigatory process will become 
much more formal and rigid, and this will compromise 
the COL’s ombudsman role; 

- the fact that the COL is required to disclose infor¬ 
mation could interfere with his role as mediator and facil¬ 
itator and thereby jeopardize the power of persuasion and 
the credibility that an ombudsman must have in order to 
discharge his functions. 

In Beaulac, supra, at para. 20, Bastarache J. 
explained the importance of providing conditions in 
which language rights may be exercised: 

The objective of protecting official language minorities, 
as set out in s. 2 of the Official Languages Act, is real¬ 
ized by the possibility for all members of the minority to 
exercise independent, individual rights which are justi¬ 
fied by the existence of the community. Language rights 
are not negative rights, or passive rights; they can only 
be enjoyed if the means are provided . This is consistent 
with the notion favoured in the area of international law 
that the freedom to choose is meaningless in the absence 
of a duty of the State to take positive steps to implement 
language guarantees .... [Emphasis added.] 


certaine conhdentialite des enquetes du commis- 
saire, notamment pour les raisons suivantes : 

- les enqueteurs ont du donner l’assurance aux per- 
sonnes interviewees que les informations recueillies 
demeureraient confidentielles afin de s’assurer la colla¬ 
boration de ces derniers . . . 

- ... les membres du public et notamment les fonc- 
tionnaires hesiteraient a deposer des plaintes [. . .] s’ils 
etaient prevenus que leur identite ainsi que toute infor¬ 
mation qu’ils auraient communiquee aux enqueteurs du 
Commissariat serait susceptible d’etre devoilee autre- 
ment que dans le contexte du respect des principes de 
justice naturelle ou, exceptionnellement, d’un recours 
judiciaire en vertu de la partie X de la [Loi sur les longues 
officielles]', 

- les membres du public et notamment les fonction- 
naires seraient plus reticents a collaborer avec les enque¬ 
teurs du Commissariat et ces derniers devraient, pour 
donner suite a l’obligation qui est faite au Commissaire 
d’instruire les plaintes, avoir recours aux pouvoirs d’en- 
quetes et notamment assigner a comparaitre et contrain- 
dre a temoigner et a produire des documents par voie 
d’assignations a temoigner; 

- le processus d’enquete du Commissaire deviendrait 
beaucoup plus formel et rigide, ce qui compromettrait le 
role d’ombudsman du Commissaire; 

- le fait que le Commissaire soit tenu de devoiler 
certaines informations risquerait de porter atteinte a son 
role de mediateur et de facilitateur et compromettrait 
ainsi le pouvoir de persuasion et la credibilite dont un 
ombudsman doit disposer pour s’acquitter de ses fonc- 
tions. 

Le juge Bastarache expose l’importance de ^ 
prevoir des conditions permettant l’exercice des 
droits linguistiques dans l’affaire Beaulac, precitee, 
par. 20 : 

L’objectif de proteger les minorites de langue officielle, 
exprime a l’art. 2 de la Loi sur les langues officielles, est 
atteint par le fait que tous les membres de la minorite 
peuvent exercer des droits independants et individuels 
qui sont justifies par 1’existence de la collectivite. Les 
droits linguistiques ne sont pas des droits negatifs, ni 
des droits passifs; ils ne peuvent etre exerces que si les 
moyens en sont fournis . Cela Concorde avec l’idee pre- 
conisee en droit international que la liberte de choisir 
est denuee de sens en l’absence d’un devoir de l’Etat de 
prendre des mesures positives pour mettre en application 
des garanties linguistiques . . . [Je souligne.] 
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Marshall and Reif, supra, at p. 219, explain the 
importance of confidentiality for an ombudsman: 

The confidentiality of the ombudsman’s proceedings 
helps to ensure his independence as well as to facilitate 
cooperation throughout the investigation . The ombuds¬ 
man’s investigation must be held in private and his 
reports and investigation may not be made the subject 
of an inquiry or review, apart from a review ordered by 
the Legislative Assembly, its committees or another body 
which the Legislative Assembly authorizes. [Emphasis 
added.] 

In addition to enacting specific provisions 
to ensure that investigations are held in private, 
Parliament gave the Commissioner the power to 
report the belief that a complainant or witness has 
been threatened, intimidated or made the object 
of discrimination, and the grounds therefor, to the 
President of the Treasury Board (s. 62(2)(a)). The 
Minister of Justice at the time, Ray Hnatyshyn, dis¬ 
cussed that provision in addressing the legislative 
committee ( Minutes of Proceedings and Evidence 
of the Legislative Committee on Bill C-72, Issue 
No. 20, June 7, 1988, at pp. 20:25 and 20:29) as fol¬ 
lows: 

It is appropriate, after we have talked about the ombuds¬ 
man character of the office, that in this case the com¬ 
missioner has the opportunity to examine the kind of 
harassment, intimidation, discrimination or obstruction 
that might take place with respect to any individual and 
have an opportunity to examine these matters and bring 
them to the attention of the President of the Treasury 
Board. I think this is an opportunity to make sure all 
Canadians and all people who are involved and employed 

and against whom a complaint could be laid under this 

bill can do so freely without fear of discrimination. I 

think it is important for all Canadians to feel they have 

the right to use this bill and use the office of the com¬ 

missioner without fear of retribution or recrimination for 
taking a complaint forward. 


But if you have raised a complaint in the first place, you 
are on record, and maybe you are being discriminated 
against. 

Certainly the commissioner’s function is to protect 
you; not to make life any more difficult for you but make 
sure you are not going to suffer negative consequences. 
If you prevent him from doing that, or have a veto, then it 


Marshall et Reif, loc. cit., p. 219, expliquent Tim- 
portance de la confidentialite pour un ombudsman : 

[TRADUCTION] La confidentialite des procedures de 
1’ombudsman contribue a garantir son independance de 
merne qu’a faciliter la collaboration tout au long de l’en- 

quete . L’ombudsman doit faire enquete en prive, et ses 
rapports et enquetes ne sont pas susceptibles d’examen 
sauf ordonnance contraire de 1’assemblee legislative, de 
ses comites ou d’un autre organisme autorise par T as¬ 
semble legislative. [Je souligne.] 

En plus d’ avoir prevu des dispositions specifiques 
assurant le caractere secret des enquetes, le legisla¬ 
tes a donne au commissaire le pouvoir de transmet- 
tre un rapport motive au president du Conseil du 
Tresor lorsqu’un plaignant ou un temoin a fait l’ob- 
jet de menaces, d’intimidation ou de discrimination 
(al. 62(2)a)). Voici comment le ministre de la Justice 
de l’epoque, Ray Hnatyshyn, s’exprimait sur cette 
disposition au Comite legislatif ( Proces-verbaux et 
temoignages du Comite legislatif sur le projet de 
loi C-72, Fascicule n° 20, 7 juin 1988, p. 20:25 et 
20:28-20:29) : 

[TRADUCTION] Nous avons parle du role de mediates du 
commissaire aux langues officielles qui a la possibilite 
d’examiner le harcelement, Tintimidation, la discrimina¬ 
tion ou l’obstruction qu’ont pu subir certaines personnes 
afin de se pencher sur ces questions et de les soumettre a 
1’attention du president du Conseil du Tresor. On assure 
ainsi que des plaintes puissent etre portees librement en 

vertu de ce projet de loi, sans crainte de discrimination. 

II est important que tous les Canadiens estiment avoir le 

droit de recourir a cette legislation et qu’ils puissent uti- 

liser le bureau du commissaire pour porter plainte, sans 

craindre de mesures de retorsion. 


II est entierement possible que l’auteur d’une plainte en 
bonne et due forme fasse l’objet de discrimination. 

Evidemment, il incombe au commissaire de proteger 
ces personnes : non pas de leur compliquer la vie, mais 
de les proteger contre des consequences malheureuses du 
fait d’avoir porte plainte. Si on empechait le commissaire 
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may be counterproductive in the legislation to the inter¬ 
ests of all your fellow employees. It would certainly allow 
the same discrimination to take place with other people if 
they feel they cannot beat the system. [Emphasis added.] 


The Privacy Act must be applied to the Office of 
the Commissioner of Official Languages in such a 
way as to recognize the unique context in which the 
Commissioner’s investigations are conducted. In ss. 
60, 62 and 72, Parliament clearly recognized the 
delicate situation involved in the use of an official 
language at work by a minority group, by requiring 
that investigations be conducted in private and be 
kept confidential, to protect complainants and wit¬ 
nesses from any prejudice that might result from 
their involvement in the complaints and the investi¬ 
gation process, and by giving the Commissioner the 
power to report the belief that a complainant or wit¬ 
ness has been threatened, intimidated or made the 
object of discrimination, and the grounds therefor, 
to the President of the Treasury Board. If Parliament 
had not enacted those provisions, it might have been 
difficult to achieve the objectives of the Official 
Languages Act. The participation of witnesses and 
complainants is central to the effectiveness of the 
Act. Because the purpose of the investigation is to 
determine the truth and understand the individuals’ 
experience of the situation, the investigators must be 
circumspect in collecting information and assessing 
the information obtained. 

Both the respondent and the Privacy 
Commissioner, who is an intervener in this case, 
argue that it is not necessary that interviews be 
confidential in order to secure the participation of 
witnesses, because the Commissioner of Official 
Languages has broad powers that include the power 
to summon and enforce the attendance of witnesses 
(s. 62 of the Official Languages Act). That argument 
cannot succeed, because using the procedure for 
compelling attendance compromises the ombuds¬ 
man role of the Commissioner. It is the responsibil¬ 
ity of the Commissioner to investigate complaints 
that are submitted to him impartially, and to resolve 
them using flexible mechanisms that are based on 
discussion and persuasion. The Commissioner must 
protect witnesses and assist victims in exercising 


d’exercer cette responsabilite, par exemple au moyen 
d’un veto, ce projet de loi pourrait remettre en ques¬ 
tion les droits de tous les fonctionnaires, et permettrait 
assurement le meme genre de discrimination a l’endroit 
d’autres personnes qui eprouveraient un sentiment d’im- 
puissance qui les empecheraient de reagir. [Je souligne.] 

L’application de la Loi sur la protection des rensei- 
gnements personnels au Commissariat aux langues 
officielles doit se faire de facon a reconnaitre le 
contexte particulier des enquetes du commissaire. 
Le legislateur, par les art. 60, 62 et 72, a claire- 
ment reconnu le contexte delicat de 1’utilisation 
d’une langue officielle au travail par une minorite en 
imposant le secret et la conhdentialite pour proteger 
les plaignants et les temoins contre toutes formes 
de prejudice resultant de leur implication dans les 
plaintes et le processus d’enquete et en donnant au 
commissaire le pouvoir de transmettre un rapport 
motive au president du Conseil du Tresor lorsqu’un 
plaignant ou un temoin a fait l’objet de menaces, 
d’intimidation ou de discrimination. Si le legislateur 
n’avait pas prevu de telles dispositions, les objectifs 
de la Loi sur les langues officielles pourraient diffi- 
cilement etre atteints. La participation des temoins 
et des plaignants est au coeur meme de l’efficacite 
de la loi. Le but de l’enquete etant la recherche de 
la verite et d’apprecier le vecu de la situation, les 
enqueteurs doivent etre prudents dans la collecte 
de renseignements et T appreciation des renseigne- 
ments obtenus. 

L’intime de meme que le Commissaire a la pro¬ 
tection de la vie privee, agissant a titre d’intervenant 
dans la presente affaire, soutiennent que la conh¬ 
dentialite des entrevues n’est pas necessaire pour 
qu’il y ait participation des temoins parce que le 
Commissaire aux langues officielles jouit de vastes 
pouvoirs, dont celui d’assigner des personnes et de 
les contraindre a comparaitre devant lui (art. 62 de 
la Loi sur les langues officielles). Cet argument ne 
peut etre retenu puisque l’utilisation de la procedure 
de contrainte compromet le role d’ombudsman du 
commissaire. Celui-ci a pour mission d’instruire de 
facon impartiale les plaintes qui lui sont soumises et 
de les regler dans le cadre de mecanismes souples 
bases sur la discussion et la persuasion. Le commis¬ 
saire doit proteger les temoins et aider les victimes 
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their rights. Requiring the Commissioner to have 
regular recourse to the procedure for enforcing the 
attendance of individuals before him is inconsistent 
with the role of an ombudsman. In addition, enforc¬ 
ing the attendance of witnesses would needlessly 
complicate the investigations, and would be injuri¬ 
ous to them. A person who is compelled to testify 
may be recalcitrant and less inclined to cooperate. 
The way in which the Official Languages Act is 
interpreted must not be injurious to activities under¬ 
taken by the Commissioner that are intended to 
resolve conflicts in an informal manner. 

The appellant contends that the access to infor¬ 
mation mechanism set out in ss. 73 and 74 of the 
Official Languages Act is a complete scheme, and 
that those provisions enabled the respondent to 
obtain disclosure of the information he needed in 
order to submit his complaint and secure redress. 
In the appellant’s submission, Parliament intended 
that the information collected by the Commissioner 
would remain private, unless, and only in the 
event that, it could be disclosed under the Official 
Languages Act. The effect of that interpretation is to 
exempt the Official Languages Act from the applica¬ 
tion of the Privacy Act. It defeats the complainant’s 
right to obtain access to personal information about 
him under the Privacy Act. It would be contrary to 
the clear intention of Parliament, which was that the 
Office of the Commissioner of Official Languages 
was to be subject to the Privacy Act, to accept that 
interpretation, and it must be rejected. The two Acts 
must be interpreted and applied harmoniously. 


At the time in question, the policy of the Office 
of the Commissioner of Official Languages was to 
explain to witnesses that ss. 60 and 72 of the Official 
Languages Act provided that investigations were 
conducted in private, and that ss. 73 and 74 of the 
Act provided for limited circumstances in which tes¬ 
timony could be disclosed . As Mr. Langelier said in 
his affidavit: 

[TRANSLATION] The credibility of the Commissioner, 
in my view, requires that the information disclosed to the 
Commissioner and his representatives in the course of 


a faire respecter leurs droits. Exiger du commissaire 
qu’il utilise sur une base reguliere la contrainte ahn 
de forcer les personnes a comparaitre est contraire 
au role d’un ombudsman. De plus, la contrainte a 
temoigner alourdit inutilement les enquetes et leur 
nuit. Une personne contrainte a temoigner risque 
d’etre reticente et moins disposee a collaborer. 
L’interpretation a donner a la Loi sur les longues 
officielles ne doit pas nuire aux activites du com¬ 
missaire visant a regler les conflits de maniere infor- 
melle. 

L’appelant pretend que le mecanisme d’acces a 
l’information prevu aux art. 73 et 74 de la Loi sur les 
longues officielles est un regime complet et que l’in- 
time avait la possibilite en vertu de ces dispositions 
d’obtenir la communication des renseignements 
dont il avait besoin pour presenter sa plainte et obte- 
nir reparation. Selon T appelant, le Parlement a voulu 
que les renseignements recueillis par le commis¬ 
saire demeurent secrets, sauf, et uniquement, dans 
la mesure ou ils peuvent etre communiques en vertu 
de la Loi sur les langues officielles. Cette interpreta¬ 
tion a pour effet de soustraire la Loi sur les langues 
officielles a 1’application de la Loi sur la protection 
des renseignements personnels. Elle ecarte le droit 
du plaignant d’avoir acces aux renseignements per¬ 
sonnels le concernant en vertu de la Loi sur la pro¬ 
tection des renseignements personnels. L’accepter 
serait contraire a 1’intention claire du legislateur de 
soumettre le Commissariat aux langues officielles a 
1’application de la Loi sur la protection des rensei¬ 
gnements personnels. Cette interpretation est a reje- 
ter. Les deux lois doivent etre interpretees et appli- 
quees de maniere harmonieuse. 

A l’epoque du litige, la politique du Commissariat 
aux langues officielles etait d’expliquer aux temoins 
que les art. 60 et 72 de la Loi sur les langues officiel¬ 
les stipulent que les enquetes sont secretes et que la 
loi prevoit aux art. 73 et 74 les circonstances limi- 
tees dans lesquelles les temoignages pouiTaient etre 

communiques . Selon Taffidavit de M. Langelier : 

La credibilite du Commissaire repose grandement, a 
mon avis, sur le respect de la stride confidentialite des 
renseignements communiques au Commissaire et a ses 
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investigations is kept strictly confidential, subject to the 
following exceptions : 

A) situations in which the Commissioner must disclose 
information which, in his opinion, is necessary for the 
conduct of his investigations. These include compliance 
with the principles of natural justice, where it is essential 
that the person or institution that is the subject of a rec¬ 
ommendation know the identity of the complainant and 
what the complainant has said; 

B) situations in which the Commissioner is involved in an 
application for a court remedy under Part X of the OLA. 
In those cases, the Commissioner may disclose or author¬ 
ize the disclosure of information. [Emphasis added.] 

The Commissioner’s policy was therefore to assure 
witnesses that the information they disclosed to 
investigators would be kept confidential, within the 
limits of ss. 72, 73 and 74. In this case, the prom¬ 
ise of confidentiality was also made subject to those 
sections; as the appellant’s factum states: 

The investigators explained the role and mandate 
of the Commissioner as an Ombudsman and gave their 
assurances that the interviews would be kept confidential 
in light of sections 60(1), 72, 73 and 74 of the Official 
Languages Act. The investigators explained that pursu¬ 
ant to these sections, the investigations are conducted “in 
private”. [Emphasis added.] 

The promise of confidentiality made to the witnesses 
in the course of the investigation concerning Mr. 
Lavigne’s complaint was therefore not absolute. 

After the respondent filed his complaint, the 
Commissioner of Official Languages altered the 
policy concerning the instructions to be given to 
witnesses. His new policy required that inves¬ 
tigators inform witnesses that the Office of the 
Commissioner of Official Languages is subject to 
the Privacy Act. Investigators still inform witnesses 
that investigations are conducted in private, as pro¬ 
vided in s. 60(1) of the Official Languages Act, and 
that the information that comes to the investiga¬ 
tors’ knowledge, including the testimony they give, 
will not be disclosed unless disclosure is necessary 
for the investigation or in the course of proceed¬ 
ings under Part X, or in cases where disclosure is 
required for reasons of procedural fairness under 


representants dans le cadre des enquetes sous reserve 
toutefois : 

A) des situations ou le Commissaire doit communiquer 
les renseignements qui, a son avis, sont necessaires pour 
mener ses enquetes. On pense notamment au respect 
des principes de justice naturelle ou il est essentiel que 
la personne ou l’institution visee par une recommanda- 
tion puisse connaitre l’identite du plaignant ainsi que les 
declarations de cette derniere; 

B) des situations dans lesquelles le Commissaire est 
implique dans un recours judiciaire forme en vertu de la 
partie X de la LLO. Dans ces cas, le Commissaire peut 
communiquer ou autoriser la communication des rensei¬ 
gnements. [Je souligne.] 

La politique du commissaire etait done d’assurer aux 
temoins que T information qu’ils communiquent aux 
enqueteurs demeure confidentielle, dans les limites 
des art. 72, 73 et 74. En l’espece, la promesse de 
confidentialite a egalement ete donnee sous reserve 
de ces articles. En effet, selon le memoire de Pap¬ 
pelant : 

Les enqueteurs ont explique le role et la mission du 
[C]ommissaire aux langues officielles a titre d’ombuds- 
man et ont donne l’assurance que les entrevues demeure- 
raient confidentielles, compte tenu du paragraphe 60(1) 
ainsi que des articles 72, 73 et 74 de la Loi sur les langues 
officielles. Les enqueteurs ont explique que, conforme- 
ment a ces dispositions, les enquetes sont « secretes ». 

[Je souligne.] 

La promesse de confidentialite donnee aux temoins 
lors de l’enquete concemant la plainte de M. 
Lavigne n’ etait done pas absolue. 

' 48 

A la suite de la plainte deposee par Tintime, le 

Commissaire aux langues officielles a modifie sa 
politique a l’egard des instructions a donner aux 
temoins. Sa nouvelle politique demande aux enque¬ 
teurs d’informer les temoins que le Commissariat 
aux langues officielles est soumis a la Loi sur la 
protection des renseignements personnels. Les 
enqueteurs continuent a informer les temoins que 
les enquetes sont secretes, comme le prevoit le par. 

60(1) de la Loi sur les langues officielles, et que 
les renseignements qui viennent a Tattention des 
enqueteurs, y compris leurs depositions, ne seront 
pas communiques sauf si une telle communication 
est requise pour l’enquete ou pour un recours forme 
sous le regime de la partie X ou encore dans les cas 
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s. 60(2) of the Official Languages Act. In addition, 
investigators inform witnesses that the Office of the 
Commissioner of Official Languages is subject to 

the Privacy Act and that the information collected 

may be exempt from the disclosure requirement 

where an exception to disclosure applies . 


C. The Exception to the Right of Access to Personal 
Information under Section 22(1 )(b) 

The puipose of s. 55 of the Official Languages 
Act is to limit the powers of the Commissioner to 
those powers provided by the Act or another Act of 
Parliament: 

55. The Commissioner shall carry out such duties and 
functions as are assigned to the Commissioner by this 
Act or any other Act of Parliament, and may carry out or 
engage in such other related assignments or activities as 
may be authorized by the Governor in Council. 

Section 22(1 )(b) of the Privacy Act gives the 
Commissioner of Official Languages the power to 
refuse access to information that is requested if dis¬ 
closure could reasonably be expected to be injurious 
to the conduct of his investigations. It is primarily 
on this provision that the Commissioner bases his 
refusal to grant access to the information. 

It is this decision by the Commissioner that is the 
subject of the application for judicial review. Any 
analysis of that decision necessarily rests on a deter¬ 
mination of the meaning of the expression “lawful 
investigations”. The following question arises in 
this respect: are future investigations covered by 
s. 22(l)(fe)7 

In the case before us, the appellant is not arguing 
that the disclosure of information would be injuri¬ 
ous to investigations that are underway, because all 
of the investigations had been concluded at the time 
when the respondent requested the personal infor¬ 
mation in question from him. However, he submits 
that disclosure of the personal information could 
reasonably be expected to be injurious to his future 
investigations. The appellant contests the argument 


ou la communication est requise pour des raisons 
d’equite dans la procedure, en vertu du par. 60(2) de 
la Loi sur les langues officielles. De plus, les enque- 
teurs informent les temoins que le Commissariat 
aux langues officielles est soumis a la Loi sur la 

protection des renseignements personnels et que les 

renseignements recueillis peuvent etre soustraits a 

l’exigence de communication lorsqu’une exception 

a la divulgation trouve application . 

C. L’exception au droit d’acces aux renseigne¬ 
ments personnels prevtte a I'al. 22(1 )b) 

L’objet de Part. 55 de la Loi sur les langues offi¬ 
cielles est de circonscrire les attributions du com- 
missaire a celles prevues par cette loi ou une autre 
loi federale : 

55. Le commissaire exerce les attributions que lui 
conferent la presente loi et toute autre loi federale; il peut 
en outre se livrer a toute activite connexe autorisee par le 
gouverneur en conseil. 

Or, l’al. 22(1 )b) de la Loi sur la protection des ren¬ 
seignements personnels confere au Commissaire 
aux langues officielles le pouvoir de refuser Fae¬ 
ces aux renseignements demandes si la divulgation 
risque vraisemblablement de nuire au deroulement 
de ses enquetes. C’est principalement sur cette dis¬ 
position que le commissaire appuie son refus de 
donner acces aux renseignements. 

C’est cette decision du commissaire qui fait l’ob- 
jet du recours en revision judiciaire. L’analyse de 
celle-ci suppose necessairement la determination de 
la signification de l’expression « enquetes licites ». 
A cet egard, la question suivante se pose : les enque¬ 
tes futures sont-elles visees par l’al. 22(1 )b)2 

Dans le cas qui nous occupe, T appelant ne pre¬ 
tend pas que la divulgation des renseignements nui- 
rait aux enquetes en cours puisque toutes les enque¬ 
tes etaient terminees au moment ou T intime lui a 
demande les renseignements personnels en question. 
Cependant. il soutient que la divulgation des rensei¬ 
gnements personnels risquerait vraisemblablement 
de nuire a ses enquetes futures. Celui-ci conteste la 
pretention de T intime et celle de l’intervenant selon 
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made by the respondent and the intervener, which is 
that s. 22(1 )(6) applies only to investigations that are 
underway and cannot be relied on to protect future 
investigations or the investigative process in gen¬ 
eral. In his submission, this is a needlessly narrow 
interpretation of that provision, and it is injurious to 
the implementation of the Act and the attainment of 
its objectives. 

First, it must be noted that the word “investiga¬ 
tion” is defined in s. 22(3) of the Privacy Act: 

22 . . . . 

(3) For the purposes of paragraph (1 )(6), “investiga¬ 
tion” means an investigation that 

(a) pertains to the administration or enforcement of an 

Act of Parliament; 

( b ) is authorized by or pursuant to an Act of Parlia¬ 
ment; or 

(c) is within a class of investigations specified in the 

regulations. 

That definition does not suggest that the word is lim¬ 
ited to a specific investigation, or an investigation 
that is circumscribed in time. Indeed, Parliament has 
not limited the scope of that expression by any qual¬ 
ifier whatever. None of the paragraphs of s. 22(3) 
limits the word “investigation” to investigations that 
are underway, or excludes future investigations or 
the investigative process in general from its protec¬ 
tion. It therefore seems, prima facie, that the word 
retains its broad meaning and may refer equally to 
investigations that are underway, are about to com¬ 
mence, or will take place. We shall now consider 
whether Parliament restricted the scope of that 
definition for the purpose of the application of the 
exception to disclosure set out in s. 22(1 )(6). 

Parliament made it plain that s. 22(1 )(6) retains 
its broad and general meaning by providing a non- 
exhaustive list of examples. It uses the word “notam- 
ment”, in the French version, to make it plain that 
the examples given are listed only for clarification, 
and do not operate to restrict the general scope of 
the introductory phrase. The English version of the 
provision is also plain. Parliament introduces the list 
of examples with the expression “without restricting 


lesquelles Pal. 22(1 )6) ne s’applique qu’aux enque- 
tes en cours et ne peut etre invoque afin de sauvegar- 
der des enquetes futures ou le processus d’enquete 
en general. Selon lui, c’est une interpretation inuti- 
lement restrictive de cette disposition et nuisible a 
la mise en oeuvre de la loi et a la realisation de ses 
objectifs. 

Tout d’abord, il faut noter que le mot« enquete » 
est defini au par. 22(3) de la Loi sur la protection des 
renseignements personnels : 

22 .. . . 

(3) Pour l’application de l’alinea (1)6), « enquete » 
s’entend de celle qui : 

а) se rapporte a l’application d’une loi federale; 

б) est autorisee sous le regime d’une loi federale; 

c) fait partie d’une categorie d’enquetes precisee dans 

les reglements. 

Cette definition ne suggere pas que ce mot soil 
limite a une enquete precise et circonscrite dans 
le temps. En effet, le legislateur ne limite pas la 
portee de cette expression par un qualificatif quel- 
conque. Aucun des alineas du par. 22(3) ne limite 
le mot enquete aux enquetes en cours ni n’exclut 
de sa protection les enquetes futures et le processus 
d’enquete d’une facon generale. De prime abord, il 
semble done que ce mot conserve son sens large et 
puisse faire reference autant aux enquetes en cours 
qu’a celles qui sont sur le point de commencer ou 
qui auront lieu. Voyons maintenant si le legislateur 
a restreint la portee de cette definition pour T appli¬ 
cation de l’exception a la divulgation prevue a l’al. 
22 ( 1 ) 6 ). 

Le legislateur prend soin de preciser que l’al. 
22(1)6) conserve son sens large et general par 
T enumeration non limitative d’exemples. Il uti¬ 
lise le mot « notamment » afin de preciser que 
les exemples donnes ne sont enumeres qu’a titre 
indie atif et n’ont pas pour effet de limiter la portee 
generale de la phrase introductive. La version 
anglaise de cette disposition est aussi explicite. 
Le legislateur introduit l’enumeration d’exemples 
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the generality of the foregoing”. This Court has had 
occasion in the past to examine the interpretation of 
the expression “without restricting the generality of 
the foregoing” in similar circumstances: in Dagg, 
supra, at para. 68, La Forest J. analyzed s. 3 of the 
Privacy Act, the wording of which resembles the 
wording of s. 22(1 ){b) of that Act: 


In its opening paragraph, the provision states that “per¬ 
sonal information” means “information about an identi¬ 
fiable individual that is recorded in any form including, 
without restricting the generality of the foregoing”. On 
a plain reading, this definition is undeniably expansive. 
Notably, it expressly states that the list of specific exam¬ 
ples that follows the general definition is not intended to 
limit the scope of the former. As this Court has recently 
held, this phraseology indicates that the general opening 
words are intended to be the primary source of interpre¬ 
tation. The subsequent enumeration merely identifies 
examples of the type of subject matter encompassed by 
the general definition; see Schwartz v. Canada, [1996] 1 
S.C.R. 254, at pp. 289-91. 

Although s. 22(1 )(&)(!) relates specifically to a par¬ 
ticular investigation, it in no way alters the generality 
of the introductory sentence. In fact, s. 22(l)(fi)(ii), 
which authorizes refusal to disclose information that 
would reveal the identity of a confidential source of 
information, contemplates the protection of future 
investigations as well as existing investigations. A 
reliable confidential source may be useful beyond 
the confines of one specific investigation. 

In short, there is nothing in s. 22(1 ){b) that should 
be interpreted as restricting the scope of the word 
“investigation” to investigations that are underway 
or are about to commence, or limiting the general 
meaning of that word to specific investigations. 
There is therefore no justification for limiting the 
scope of that section. 

Exceptions to the disclosure of personal infor¬ 
mation have generally been narrowly construed 
by the courts. Nonetheless, as McDonald J.A. of 
the Federal Court of Appeal said, “[i]f the mean¬ 
ing [of the wording of a provision] is plain, it is not 
for this Court, or any other court, to alter it” {Rubin, 
supra, at para. 24; see also St. Peter’s Evangelical 


par T expression « without restricting the gener¬ 
ality of the foregoing ». Notre Cour a deja eu a 
examiner T interpretation du mot « notamment » 
dans des circonstances similaires. En effet, dans 
l’affaire Dagg, precitee, par. 68, le juge La Forest 
a analyse l’art. 3 de la Loi sur la protection des 
renseignements personnels dont la phraseologie 
ressemble a celle de l’al. 22(1 )b) de cette meme 
loi : 

La disposition liminaire de cet article definit l’expression 
« renseignements personnels » comme etant « [l]es ren¬ 
seignements, quels que soient leur forme et leur support, 
concernant un individu identifiable, notamment ». Selon 
son sens clair, cette definition est indeniablement large. 
En particulier, elle precise que la liste des exemples par- 
ticuliers qui suit la definition generale n’a pas pour effet 
d’en limiter la portee. Comme l’a recemment juge notre 
Cour, cette phraseologie indique que la disposition limi¬ 
naire generale doit servir de principale source d’interpre¬ 
tation. L’enumeration subsequente ne fait que donner des 
exemples du genre de sujets vises par la definition gene¬ 
rale; voir Schwartz c. Canada, [1996] 1 R.C.S. 254, aux 
pp. 289 a 291. 

Meme si le sous-al. 22(l)fi)(i) se rattache specifi- 
quement a une enquete determinee, la portee gene¬ 
rale de la phrase introductive n’est pas pour autant 
modifiee. D'ailleurs, le sous-al. 22( 1 )b)(\\), autori- 
sant la non-divulgation des renseignements qui per- 
mettent de remonter a une source de renseignements 
confidentielle, envisage la protection des enquetes 
futures aussi bien qu’actuelles. Une source confi¬ 
dentielle liable peut etre utile au-dela d’une seule 
enquete precise. 

Bref, lien a l’al. 22(1 )b) ne doit s’interpreter 
comme restreignant la portee du mot « enquete » 
aux seules enquetes en cours ou a celles sur le point 
de commencer, ni comme limitant la portee generale 
de ce mot a des enquetes precises. II n’est done pas 
justifie de limiter la portee de cet article. 

Les exceptions a la divulgation des renseigne¬ 
ments personnels ont generalement ete interpre- 
tees d’une maniere restrictive par les tribunaux. II 
n’en demeure pas moins, comme le disait le juge 
McDonald, de la Cour d’appel federale, que « [s]i 
le sens [du libelle d’une disposition] est manifeste, 
il n’appartient pas a la Cour ou a un autre tribunal 
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Lutheran Church, Ottawa v. City of Ottawa, [1982] 
2 S.C.R. 616, at p. 626). The argument made by the 
intervener and the respondent, that it is never pos¬ 
sible to invoke the exemption from disclosure once 
the investigation is over, is an interpretation that is 
not supported by the wording of the provision. The 
disclosure of personal information may be as dam¬ 
aging to future investigations as to investigations 
that are underway. 


The appellant relies on another portion of s. 
22(1 ){b). He contends that disclosure of the personal 
information requested by the respondent could rea¬ 
sonably be expected to be injurious to the enforce¬ 
ment of a law of Canada or a province, and more 
specifically of the Official Languages Act : 

22. (1) The head of a government institution may 
refuse to disclose any personal information requested 
under subsection 12(1) 


(, h ) the disclosure of which could reasonably be 
expected to be injurious to the enforcement of any 

law of Canada or a province or the conduct of lawful 

investigations, including, without restricting the gen¬ 

erality of the foregoing, any such information .... 

22. (1) Le responsable d’une institution federale peut 
refuser la communication des renseignements personnels 
demandes en vertu du paragraphe 12(1) : 


b ) soit dont la divulgation risquerait vraisemblable- 
ment de nuire aux activites destinees a faire respecter 

les lois federales ou provinciales ou au deroulement 

d’enquetes licites, notamment .... [Emphasis added.] 


The respondent and the intervener submit that the 
Commissioner of Official Languages does not 
have the power to enforce the Official Languages 
Act and that, consequently, this argument must be 
rejected. They contend that the power to enforce that 
Act is set out in Part X of the Act, entitled “Court 


de le modifier » ( Rubin c. Canada (Ministre des 
Transports ), precite, par. 24; voir egalement Eglise 
lutherienne evangelique St. Peter d’Ottawa c. Ville 
d’Ottawa, [1982] 2 R.C.S. 616, p. 626). Les preten¬ 
tions de l’intervenant et de l’intime selon lesquelles 
il n’est jamais possible d’invoquer l’exclusion pour 
ce qui est de la divulgation, une fois l’enquete close, 
represented une interpretation que ne permet pas le 
libelle de la disposition. La divulgation de rensei¬ 
gnements personnels peut etre aussi dommageable a 
des enquetes futures qu’a des enquetes en cours. 

L’appelant invoque une autre partie de Pal. 
22(1 )b). II pretend que la divulgation des renseigne¬ 
ments personnels demandes par l’intime risquerait 
vraisemblablement de nuire aux activites destinees 
a faire respecter les lois federales ou provinciales et 
plus particulierement la Loi sur les langues officiel- 
les : 

22. (1) Le responsable d’une institution federale peut 
refuser la communication des renseignements personnels 
demandes en vertu du paragraphe 12(1) : 


b) soit dont la divulgation risquerait vraisemblable¬ 
ment de nuire aux activites destinees a faire respecter 
les lois federales ou provinciales ou au deroulement 

d’enquetes licites, notamment . . . 

22. (1) The head of a government institution may 
refuse to disclose any personal information requested 
under subsection 12(1) 


( b ) the disclosure of which could reasonably be 
expected to be injurious to the enforcement of any 

law of Canada or a province or the conduct of lawful 

investigations, including, without restricting the gene¬ 

rality of the foregoing, any such information . . . [Je 
souligne.] 

L’intime et Tintervenant soutiennent que le 
Commissaire aux langues officielles n’a pas le pou- 
voir de faire respecter la Loi sur les langues officiel¬ 
les et que, par consequent, cet argument doit etre 
rejete. Ils pretendent que le pouvoir de la faire res¬ 
pecter est prevu a la partie X de cette loi ayant pour 
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Remedy”, and that only the Federal Court has that 
power. In their submission, the English expression 
“enforcement of any law” expressly refers to activi¬ 
ties to compel compliance. 

The question is whether “the enforcement of 
any law of Canada” refers only to activities the 
purpose of which is to compel certain individuals 
or institutions to comply with the provisions of a 
law of Canada, or whether mediation and making 
non-coercive recommendations, as provided by the 
Official Languages Act, also constitute “the enforce¬ 
ment of any law of Canada”. I do not believe that it is 
necessary for this Court to construe that expression 
in order to dispose of this matter. The appeal essen¬ 
tially addresses the question of how the Privacy Act, 
which provides for access to personal information 
by the person concerned , may be reconciled with 
the right of the Commissioner of Official Languages 
to keep investigations confidential and private. The 
question of confidentiality arises in this case only in 
relation to investigations. 

The non-disclosure of personal information 
provided in s. 22(1 )(b) is authorized only where 
disclosure “could reasonably be expected” to be 
injurious to investigations. As Richard J. said in 
Canada (Information Commissioner) v. Canada 
(Immigration and Refugee Board), supra, at para. 
43, “[t]he reasonable expectation of probable harm 
implies a confident belief’. There must be a clear 
and direct connection between the disclosure of 
specific information and the injury that is alleged. 
The sole objective of non-disclosure must not be 
to facilitate the work of the body in question; there 
must be professional experience that justifies non¬ 
disclosure. Confidentiality of personal informa¬ 
tion must only be protected where justified by the 
facts and its purpose must be to enhance compli¬ 
ance with the law. A refusal to ensure confiden¬ 
tiality may sometimes create difficulties for the 
investigators, but may also promote frankness and 
protect the integrity of the investigation process. The 
Commissioner of Official Languages has an obliga¬ 
tion to be sensitive to the differences in situations, 
and he must exercise his discretion accordingly. The 


title « Recours judiciaire » et que seule la Cour 
federale a un tel pouvoir. Selon eux, T expression 
anglaise « enforcement of any law » fait expres- 
sement reference a des activites comportant con- 
trainte. 

La question est de savoir si les « activites desti- 
nees a faire respecter les lois federales » ne visent 
que celles qui ont pour objet de contraindre cer¬ 
tains individus ou institutions a se conformer aux 
dispositions d’une loi federale ou si la mediation 
et la formulation de recommandations non execu- 
toires , prevues par la Loi sur les langues officiel- 
les, constituent egalement des « activites destinees 
a faire respecter les lois federales ». Je ne crois pas 
qu’il soit necessaire que notre Cour interprete cette 
expression pour decider du litige. Ce pourvoi porte 
essentiellement sur la conciliation de la Loi sur la 
protection des renseignements personnels prevoyant 
Faeces aux renseignements personnels par la per- 
sonne concernee et le droit du Commissaire aux lan¬ 
gues officielles de maintenir conhdentielles et secre¬ 
tes les enquetes. Cette question de confidentialite se 
pose ici uniquement dans le contexte des enquetes. 

La non-divulgation des renseignements person¬ 
nels prevue a l’al. 22(1 )b) n’est autorisee que s’il 
existe un risque « vraisemblable » que la divul¬ 
gation nuise a l’enquete. Or, comme le mentionne 
le juge Richard dans I' arret Canada (Commissaire 
a 1’information) c. Canada (Commission de l’im¬ 
migration et du statut de refugie), precite, par. 43, 
« [l]a vraisemblance du prejudice implique qu’on 
ait des motifs d’y croire ». II faut qu’il y ait entre 
la divulgation d’une information donnee et le 
prejudice allegue un lien clair et direct. La non¬ 
divulgation ne doit pas avoir pour seul objectif de 
faciliter le travail de l’organisme en question et doit 
se justiher par un vecu professionnel. La confiden¬ 
tialite des renseignements personnels ne doit etre 
protegee que lorsque les faits le justifient et doit 
avoir pour but de favoriser le respect de la loi. Le 
refus d’assurer la confidentialite peut parfois creer 
des difficultes aux enqueteurs, mais peut aussi inci¬ 
ter a la franchise et proteger l’integrite du processus 
d’enquete. Le Commissaire aux langues officielles 
a l’obligation d’etre sensible aux differences de 
situations et il doit actualiser 1’application de son 
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power provided in s. 22(1 )(b) must be exercised in 
a manner that respects the nature and objectives 
of the Official Languages Act. The Commissioner 
must have regard to, inter alia, the private and con¬ 
fidential nature of investigations, as provided by 
Parliament. As I have explained, the sections pro¬ 
viding for the confidentiality and secrecy of inves¬ 
tigations are essential to the implementation of the 
Official Languages Act. Section 22(1 ){b) must be 
applied in a way that is consistent with both Acts. 

D. Application of the Law to the Facts of the Case 

The only interview notes that Mr. Lavigne is 
attempting to obtain in this application are the 
notes in respect of Jacqueline Dube: during the 
course of the proceedings, Normand Chartrand and 
France Doyon agreed to allow the Commissioner of 
Official Languages to give the respondent access to 
the personal information about him. The issue that 
remains to be determined is whether it can reason¬ 
ably be concluded from the Commissioner’s state¬ 
ments that disclosure of the notes of the interview 
with Jacqueline Dube could reasonably be expected 
to be injurious to the conduct of the Commissioner’s 
future investigations. 

As I have said, s. 22(1 ){b) is not an absolute 
exemption clause. The decision of the Commissioner 
of Official Languages to refuse disclosure under s. 
22(1 ){b) must be based on concrete reasons that 
meet the requirements imposed by that paragraph. 
Parliament has provided that there must be a reason¬ 
able expectation of injury in order to refuse to dis¬ 
close information under that provision. In addition, 
s. 47 of the Privacy Act provides that the burden of 
establishing that the discretion was properly exer¬ 
cised is on the government institution. If the gov¬ 
ernment institution is unable to show that its refusal 
was based on reasonable grounds , the Federal Court 
may then vary that decision and authorize access 
to the personal information (s. 49). The appellant 
relied primarily on Mr. Langelier’s affidavit to 
establish the reasonable expectation of injury. 


pouvoir. L’exercice du pouvoir prevu a l’al. 22(1 )h) 
doit respecter la nature et les objectifs de la Loi sur 
les langues officielles. Le commissaire doit, entre 
autres, tenir compte du caractere secret et confiden- 
tiel des enquetes prevu par le legislateur. Comme 
je l’ai explique, les articles prevoyant la confiden- 
tialite et le secret des enquetes sont essentiels a la 
mise en oeuvre de la Loi sur les langues officielles. 
L’application de l’al. 22(1 )h) doit se faire dans le 
respect des deux lois. 


59 

Les seules notes d’entrevue que tente d’obtenir 
M. Lavigne par la presente demande sont celles de 
Jacqueline Dube. En effet, au cours des procedures, 
Normand Chartrand et France Doyon ont convenu 
de permettre au Commissaire aux langues officiel¬ 
les de donner acces a 1’intime aux renseignements 
personnels le concernant. La question qui reste a 
trancher est de savoir si les affirmations du commis¬ 
saire permettent raisonnablement de conclure que 
la divulgation des notes d’entrevue de Jacqueline 
Dube risquerait vraisemblablement de nuire aux 
enquetes futures du commissaire. 

Comme je l’ai mentionne, l’al. 22(1 )h) n’est ^ 
pas une clause d’exclusion absolue. La decision 
du Commissaire aux langues officielles de refuser 
la divulgation en application de l’al. 22(1 )h) doit 
etre appuyee sur des motifs concrets a l’interieur 
des conditions imposees par cet alinea. En effet, le 
legislateur a prevu qu’il doit exister une vraisem- 
blance de prejudice pour refuser de communiquer 
les renseignements en vertu de cette disposition. De 
plus, l’art. 47 de la Loi sur la protection des rensei¬ 
gnements personnels prevoit qu’il appartient a l’ins- 
titution federale de faire la preuve du bien-fonde de 
l’exercice de son pouvoir discretionnaire. Si l’ins- 
titution federale n’arrive pas a demontrer que son 
refus est base sur des motifs raisonnables , la Cour 
federale peut alors modifier cette decision et autori¬ 
ser P acces aux renseignements personnels (art. 49). 

L’appelant s’est principalement base sur l’affidavit 
de M. Langelier afin de demontrer le risque vrai- 
semblable de prejudice. 


D. Application du droit auxfaits en I’espece 
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I do not believe that Mr. Langelier’s statements 
provide a reasonable basis for concluding that dis¬ 
closure of the notes of the interview with Ms. Dube 
could reasonably be expected to be injurious to 
future investigations. Mr. Langelier contends that 
disclosure would have an injurious effect on future 
investigations, without proving this to be so in the 
circumstances of this case. The Commissioner’s 
decision must be based on real grounds that are con¬ 
nected to the specific case in issue. The evidence 
hied by the appellant shows that the Commissioner’s 
decision not to disclose the personal information 
requested was based on the fact that Ms. Dube had 
not consented to disclosure, and does not establish 
what risk of injury to the Commissioner’s investiga¬ 
tions the latter might cause. If Ms. Dube had given 
permission, the Commissioner would have disclosed 
the information. The appellant’s factum states: 

Jacqueline Dube did not give permission to disclose to 
the Respondent the personal information concerning 
him that was recorded in the course of the interview she 
gave the OCOL [Office of the Commissioner of Official 
Languages] [and so] [t]he OCOL did not disclose any of 
this personal information . [Emphasis added.] 

The appellant does not rely on any specific fact 
to establish the likelihood of injury. The fact that 
there is no detailed evidence makes the analysis 
almost theoretical. Rather than showing the harmful 
consequences of disclosing the notes of the inter¬ 
view with Ms. Dube on future investigations, Mr. 
Langelier tried to prove, generally , that if investi¬ 
gations were not confidential this could compro¬ 
mise their conduct, without establishing specific 
circumstances from which it could reasonably be 
concluded that disclosure could be expected to be 
injurious. There are cases in which disclosure of the 
personal information requested could reasonably be 
expected to be injurious to the conduct of investi¬ 
gations, and consequently the information could be 
kept private. There must nevertheless be evidence 
from which this can reasonably be concluded. Even 
if permission is given to disclose the interview notes 
in this case, that still does not mean that access to 
personal information must always be given. It will 
still be possible for investigations to be confidential 
and private, but the right to confidentiality and pri¬ 
vacy will be qualified by the limitations imposed by 


Je ne crois pas que les affirmations de M. 
Langelier permettent raisonnablement de conclure 
que la divulgation des notes d’entrevue de M me 
Dube risquerait vraisemblablement de nuire aux 
enquetes futures. Monsieur Langelier pretend que 
la divulgation aura un effet nuisible sur les enquetes 
futures sans en faire une preuve dans les circonstan- 
ces de l’espece. Or, la decision du commissaire doit 
etre basee sur des motifs reels et liee au cas precis a 
l’etude. La preuve deposee par l’appelant demontre 
que la decision du commissaire de ne pas divulguer 
les renseignements personnels demandes s’appuie 
sur 1’absence de consentement de M me Dube a la 
divulgation et n’etablit pas le risque de prejudice 
que celle-ci pourrait causer aux enquetes du com¬ 
missaire. Si M me Dube avait donne son autorisation, 
le commissaire aurait divulgue les renseignements. 
En effet, selon le memoire de 1’appelant : 

Jacqueline Dube n’a pas donne l’autorisation de com- 
muniquer a l’intime les renseignements personnels le 
concernant qui ont ete consignes au cours de l’entrevue 
qu’elle a accordee au CoLo [Commissariat aux langues 
officielles], et celui-ci n’a done communique aucun des 
renseignements personnels en question . [Je souligne.] 

L’appelant n’invoque aucun autre fait precis 
pour etablir le risque vraisemblable de prejudice. 
L’absence de preuve circonstanciee rend l’analyse 
presque theorique. Au lieu de demontrer les conse¬ 
quences nefastes de la divulgation des notes d’en¬ 
trevue de M me Dube sur les enquetes futures, M. 
Langelier a tente de faire une preuve generate que 
1’absence de confidentialite des enquetes risquerait 
de compromettre leur bonne marche, sans etablir des 
circonstances particulieres permettant de conclure 
raisonnablement a la vraisemblance du prejudice. II 
existe des cas ou la divulgation des renseignements 
personnels demandes risquerait vraisemblablement 
de nuire au deroulement d’enquetes et, par conse¬ 
quent, ceux-ci pourront etre gardes secrets. Encore 
faut-il que la preuve permette raisonnablement de 
conclure en ce sens. L’autorisation de divulguer les 
notes d’entrevue dans ce cas-ci ne veut pas dire pour 
autant que les renseignements personnels soient tou- 
jours accessibles. La confidentialite et le caractere 
secret des enquetes seront encore possibles, mais le 
droit a la confidentialite et au secret est nuance par 
les limites imposees par la Loi sur la protection des 
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the Privacy Act and the Official Languages Act. The 
Commissioner must exercise his discretion based on 
the facts of each specific case. In the case of Ms. 
Dube, the record as a whole does not provide a rea¬ 
sonable basis for concluding that disclosure of the 
notes of her interview could reasonably be expected 
to be injurious to the Commissioner’s investiga¬ 
tions. 

The evidence presented by the intervener is no 
more persuasive. The intervener submits that it is 
not necessary for the Commissioner’s investiga¬ 
tions to be confidential by referring to the affidavit 
of Gerald Neary, the Director of Investigations in 
the Office of the Privacy Commissioner of Canada, 
said: 

OCOL argues that providing promises of confidenti¬ 
ality to witnesses in the context of its investigations is 
both a necessary and consistent part of its alleged role 
as an ombudsman. However, the nature of the role of 
the Commissioner of Official Languages is similar to 

the role of the Privacy Commissioner of Canada. As an 

Ombudsman, the Privacy Commissioner has found that 

blanket promises of confidentiality are not necessary in 

order to preserve the role of ombudsman, or in order to 

ensure effective investigations. [Emphasis added.] 

The Director of Investigations in the Office of the 
Privacy Commissioner is not necessarily the person 
most suited to determining the best way for inves¬ 
tigations to be conducted by the Commissioner of 
Official Languages. Mr. Neary’s affidavit does not 
establish that he has any expertise in the specific 
field of official languages. Mr. Langelier, unlike 
Mr. Neary, has lengthy experience in that field. For 
a number of years, he worked as the Director of the 
Complaints and Audits Branch and as a complaints 
officer in the Office of the Commissioner of Official 
Languages. When his affidavit was filed, he had 
over 20 years’ experience. 


Although the role of the Commissioner of 
Official Languages is similar to that of the Privacy 
Commissioner, the two Acts that they are responsi¬ 
ble for enforcing, and the situations in which those 
Acts apply, are different in a number of respects. 


renseignements personnels et la Loi sur les langues 
officielles. Le commissaire exerce son pouvoir dis- 
cretionnaire en fonction de chaque cas specifique. 

Dans le cas de M me Dube, 1’ensemble du dossier 
ne permet pas raisonnablement de conclure que la 
divulgation de ses notes d’entrevue risquerait vrai- 
semblablement de nuire aux enquetes du commis¬ 
saire. 

La preuve deposee par l’intervenant n’est pas 
pour autant plus convaincante. En effet, l’interve- 
nant soutient que la confidentialite des enquetes du 
commissaire n’est pas necessaire en referant a 1’af¬ 
fidavit de M. Gerald Neary, directeur des enquetes 
au Commissariat a la protection de la vie privee au 
Canada : 

[TRADUCTION] Le COLO pretend que promettre la 
confidentialite aux temoins dans lecadre de ses enquetes est 
a la fois necessaire et conforme a son role d’ombudsman. 
Pourtant, le role du Commissaire aux langues officielles 

est semblable par sa nature a celui du Commissaire a la 

protection de la vie privee du Canada, et, en tant qu’om 

budsman, le Commissaire a la protection de la vie privee 

a constate qu’il n’etait pas necessaire de faire des pro¬ 

messes generates de confidentialite pour preserver le role 
d’ombudsman ou pour garantir l’efficacite des enquetes. 

[Je souligne.] 

Le directeur des enquetes au Commissariat a la pro¬ 
tection de la vie privee n’est pas necessairement la 
personne la plus apte a apprecier la meilleure facon 
de mener a terme les enquetes du Commissaire 
aux langues officielles. L’affidavit de M. Neary ne 
demontre pas qu’il possede une quelconque exper¬ 
tise dans le domaine particulier des langues offi¬ 
cielles. Contrairement a M. Neary, M. Langelier 
possede une longue experience dans ce domaine. 

II a agi pendant plusieurs annees a title de direc¬ 
teur a la Direction des plaintes et verifications 
du Commissariat aux langues officielles et a title 
d’agent de plaintes. Au moment du depot de l’af- 
fidavit, il possedait une experience de plus de 20 
annees. 

63 

Bien que le role du Commissaire aux langues 
officielles s’apparente a celui du Commissaire a la 
protection de la vie privee, les deux lois dont ils sont 
charges d’assurer le respect et leurs circonstances 
d’application sont differentes a bien des egards. La 
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Language is a means of expression proper to an indi¬ 
vidual. It is the vehicle by which a cultural group 
transmits its distinct culture and traditions, and it is 
an essential tool for expressing and communicating 
ideas. It is not surprising that the history of Canada 
is marked by a number of conflicts over language, 
considering the presence of two dominant languages 
in this country. As A. Braen explained, language is 
a cultural benchmark that may be the source of con¬ 
flicts (“Language Rights”, in M. Bastarache, ed., 
Language Rights in Canada (1987), 1, at pp. 15-16: 

Language is an essential means of cultural expres¬ 
sion and its vitality, according to the Commission [Royal 
Commission on Bilingualism and Biculturalism], is a 
necessary although insufficient condition for the sur¬ 
vival of a culture as a whole. However, in a bilingual or 
multilingual society language will be a constant focus 

of tensions to the extent [that] it expresses the commu¬ 
nity interests of cultural or language groups. [Emphasis 
added.] 

On the history of bilingualism in Canada, see: 
C.-A. Sheppard, The Law of Languages in Canada 
(1971), Study No. 10 of the Royal Commission on 
Bilingualism and Biculturalism, at pp. 1-96, and 
F. Chevrette and H. Marx, Droit constitutionnel: 
notes et jurisprudence (1982), at pp. 1583-88. 

In the particular context of employment, the 
use of an official language by a minority group 
is a very delicate situation. It may be difficult for 
an employee to make a complaint for the purpose 
of having his or her language rights recognized. 
The employee is in a situation of twofold weak¬ 
ness: he belongs to a minority group, and his rela¬ 
tionship with the employer is one of subordination. 
Instead of tackling these difficulties by asserting 
his rights, an employee may prefer to conform 
to the language of the majority. The objective of 
the Official Languages Act is precisely to make 
that kind of behaviour unnecessary, by enhancing 
the vitality of both official languages. To facili¬ 
tate the exercise of language rights, Parliament 
has expressly provided that investigations will 
be private and confidential, and has given the 
Commissioner of Official Languages a mandate to 
ensure that the Act is enforced. This is the delicate 


langue est un moyen d’expression qui appartient a 
l’individu. Elle permet l’epanouissement de la cul¬ 
ture et des traditions propres a un groupe culturel 
et represente un vehicule privilegie d’expression et 
de communication de la pensee. II n’est pas eton- 
nant que l’histoire du Canada soit marquee par plu- 
sieurs luttes linguistiques considerant la presence de 
deux langues dominantes au pays. Comme l’expose 
A. Braen, la langue est un repere culturel pouvant 
etre a l’origine de conflits (« Les droits linguisti¬ 
ques », dans M. Bastarache, dir., Les droits linguis¬ 
tiques au Canada (1986), 1, p. 17 : 

La langue est un mode privilegie d’expression cul- 
turelle et sa vitalite est, selon la meme Commission 
[Commission royale d’enquete sur le bilinguisme et le 
biculturalisme], une condition necessaire, quoiqu’insuffi- 
sante a elle seule, au maintien integral d’une culture. Elle 
demeure malgre tout un foyer continu de tensions au sein 

d’une societe bilingue ou multilingue dans la mesure ou 
la langue exprime une communaute d’interets propres a 
un groupe linguistique et culturel. [Je souligne.] 

Concernant l’histoire du bilinguisme au Canada, 
voir : C.-A. Sheppard, The Law of Languages in 
Canada (1971), etude n° 10 de la Commission 
royale d’enquete sur le bilinguisme et le bicultu¬ 
ralisme, p. 1-96, et F. Chevrette et H. Marx, Droit 
constitutionnel : notes et jurisprudence (1982), 
p. 1583-1588. 

Dans le contexte particulier de l’emploi, l’uti- 
lisation d’une langue officielle par une minorite 
est une situation tres delicate. II peut etre difficile 
pour un employe de deposer une plainte vis ant la 
reconnaissance de ses droits linguistiques. En effet, 
l’employe se trouve dans une double situation de 
faiblesse : il appartient a un groupe minoritaire et 
il a une relation de subordination vis-a-vis l’em- 
ployeur. Au lieu d’affronter ces difficultes en fai- 
sant valoir ses droits, un employe peut preferer se 
conformer a la langue de la majorite. Or, la Loi 
sur les langues officielles a justement pour objec- 
tif d’eviter ce type de comportement en favorisant 
l’epanouissement des deux langues officielles. 
Pour faciliter l’exercice des droits linguistiques, 
le legislateur a expressement prevu le caractere 
confidentiel et secret des enquetes et a confie au 
Commissaire aux langues officielles le mandat de 
veiller a la mise en application de cette loi. C’est 
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context in which the Commissioner carries out his 
functions. 

Parliament has made the Office of the 
Commissioner of Official Languages subject to the 
Privacy Act, and only when a government institu¬ 
tion is able to justify the exercise of its discretion to 
refuse disclosure may it do so. In the case before us, 
the appellant has not succeeded in showing that it is 
reasonable to maintain confidentiality. For these rea¬ 
sons, I would dismiss the main appeal. 

In the cross-appeal, the respondent is seeking dis¬ 
closure of information other than personal informa¬ 
tion that is held by the Commissioner in connection 
with the official languages complaint he made. Mr. 
Lavigne’s request to the Office of the Commissioner 
of Official Languages is based on s. 12(1) of the 
Privacy Act. Section 12 of that Act provides that 
only personal information may be requested. I agree 
with Sharlow J.A. of the Federal Court of Appeal 
that a person who makes a request under the Privacy 
Act is not entitled to information other than personal 
information. For those reasons, I would dismiss the 
cross-appeal. 


VII. Conclusion 

The main appeal and the cross-appeal are dis¬ 
missed, without costs. 

Appeal and cross-appeal dismissed. 

Solicitors for the appellant/respondent on the 
cross-appeal: McCarthy Tetrault, Ottawa; The 
Office of the Commissioner of Official Languages, 
Ottawa. 

Solicitors for the intervener : Nelligan O 'Brien 
Payne, Ottawa. 


dans ce contexte delicat que le commissaire exerce 
ses fonctions. 

Le legislateur a assujetti le Commissariat aux 
langues officielles a T application de la Loi sur la 
protection des renseignements personnels et ce 
n’est que lorsque l’institution federale peut justifier 
l’exercice de sa discretion de refuser la divulgation 
qu’elle peut le faire. Dans le cas qui nous concerne, 
Fappelant n’a pas reussi a demontrer qu’il est rai- 
sonnable de maintenir la confidentialite. Pour ces 
motifs, je suis d’avis de rejeter le pourvoi principal. 

Quant au pourvoi incident, Fintime cherche a 
obtenir la divulgation d’informations autres que des 
renseignements personnels et detenues par le com¬ 
missaire en rapport avec la plainte qu’il a formulee 
en matiere de langues officielles. La demande de 
M. Lavigne aupres du Commissariat aux langues 
officielles est fondee sur le par. 12(1) de la Loi sur 
la protection des renseignements personnels. Or, 
F article 12 de cette loi prevoit que seuls les ren¬ 
seignements personnels peuvent etre demandes. Je 
conviens avec le juge Sharlow de la Cour d’appel 
federale qu’une demande en vertu de la Loi sur la 
protection des renseignements personnels ne permet 
pas d’obtenir des renseignements autres que per¬ 
sonnels. Pour ces motifs, je suis d’avis de rejeter le 
pourvoi incident. 


Le pourvoi principal de meme que le pourvoi 
incident sont rejetes, sans frais. 

Pourvoi principal et pourvoi incident rejetes. 

Procureurs de l’appelant/intime au pourvoi inci¬ 
dent : McCarthy Tetrault, Ottawa; Le Commissariat 
aux langues officielles, Ottawa. 

Procureurs de Tintervenant: Nelligan O'Brien 
Payne, Ottawa. 


VII. Conclusion 
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Reasons for Judgment Reserved 
of the Honourable Mr. Justice Slatter 


[1] The issue on this appeal is whether it was reasonable for the Privacy Commissioner to 
prohibit the appellant from collecting driver’s licence numbers from customers when they or 
someone on their behalf pick up furniture. 

Facts 

[2] The appellant is a furniture retailer. In 2006 a customer purchased a table from the appellant, 
and paid a deposit, but did not take immediate delivery. The customer told the appellant’s staff that 
her mother would be coming to pick up the table. 

[3] The next month the customer’s mother arrived to pick up the table. She paid the balance 
owing, and was required to produce her driver’s licence before she could take delivery of the table. 
Despite her objection, the sales clerk recorded the driver’s licence number on the “pick ticket”. The 
pick ticket does not have the customer’s name recorded on it, but it can obviously be correlated back 
to the original sales invoice which contains the customer’s name and address. The appellant had 
measures in place to protect the information, which was not stored on a computer system. 

[4] The customer’s mother then proceeded to the loading dock. The staff member at the loading 
dock asked the customer’s mother to sign on a separate pick ticket an acknowledgment that she had 
picked up the table, and also to record the vehicle licence plate number of her car. The customer’s 
mother objected, but complied. The customer’s mother subsequently filed a complaint with the 
respondent Commissioner about the collection of her driver’s licence and vehicle licence numbers. 

The Delegate’s Decision 

[5] The respondent Commissioner initiated an investigation, and delegated the matter to a staff 
member to conduct an inquiry. 

[6] The appellant acknowledged its policy of collecting driver’s licence and licence plate 
numbers in order to deter, prevent, and detect fraud. Particular risks arise when the furniture is not 
delivered on purchase. The furniture may be picked up later by family members, friends, interior 
designers, contractors, or delivery companies. Sometimes furniture is purchased in one city and 
picked up in another. 

[7] Two potential categories of fraud were identified: 
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• Situations where a stranger fraudulently picks up the furniture without the authority 
of the customer. This would be a particularly acute problem when a third party is 
authorized to pick up the furniture. 

• Situations when the customer picks up the furniture, but later denies getting the 
furniture that was paid for, or refuses to pay in the future based on an allegation that 
the furniture was never received. 

The appellant argued that its policy protects itself and the customer, and was also of assistance to 
the police when it became necessary to investigate fraud. The appellant noted that it stored the 
numbers separately from the names and addresses of the customers, thereby limiting the potential 
for misuse of the information. There is nothing on the record to support the complainant’s concern 
that the personal information collected was shared with third parties, or used for marketing or other 
collateral purposes. 

[8] The adjudicator rejected the appellant’s contention that driver’s licence and licence plate 
numbers are not “personal information” as that term is defined in the Personal Information 
Protection Act, R.S.A. 2000, c. P-6.5: Leon ’ s Furniture Ltd., Order P2008-004, August 27, 2008. 

[9] The adjudicator commenced the analysis by deciding that the collection of the disputed 
information was not “reasonable”, under s. 11. The adjudicator appeared to treat reasonableness as 
a freestanding basis for collecting the information, regardless of whether the complainant had 
consented. When the Court requested further submissions on the point, both parties agreed that s. 
11 imposes a requirement of “reasonableness” in addition to the need for consent, and 
“reasonableness” would not itself justify collection of the information. Nevertheless, the 
reasonableness of the collection of the information is a consideration that arises under other 
applicable sections, such as s. 7(2). 

[10] The adjudicator accepted that preventing fraud and theft is a reasonable purpose for 
collecting personal information. She concluded, however, that recording the driver’s licence and 
licence plate numbers went beyond what was necessary for preventing fraudulent pickup. The 
adjudicator concluded that it was reasonable only to record the name and address of the person 
picking up the furniture, and to examine the identification produced to verify the identity of the 
person, but that it was not reasonable to record the number of the identification being used. She did 
not explain why it was reasonable to record the person’s name and address, when that too is 
“personal information”. 

[11] The adjudicator also went on to conclude that the appellant was in violation of s. 7(2) of the 
Act, which prevents making it a condition of “supplying a product or service” that the customer 
provide personal information beyond what is necessary to supply the product or service. The 
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adjudicator considered that picking up furniture after the time of sale is a “service” that the appellant 
would not provide unless identification was produced. 

[12] The adjudicator concluded that the appellant was also in violation of s. 13 ofthe^ct because 
it did not explain to the complainant the reason for the collection of the personal information, except 
that it was “store policy”. 

[13] Asa remedy, the adjudicator ordered that the appellant cease recording driver’s licence and 
licence plate numbers when an individual is picking up merchandise. She also directed that the 
appellant destroy all existing records of driver’s licence and licence plate numbers. The inquiry did 
not examine, and no remedy was given with respect to the appellant’s practices for the safe and 
secure storage of the numbers, nor with respect to the length of time that the numbers are retained 
on file. 

Judicial Review 


[14] The appellant’s application for judicial review of the respondent’s decision was dismissed. 
The chambers judge concluded that the standard of review is reasonableness, and that the decision 
of the adjudicator was reasonable. The chambers judge did not agree that the adjudicator had 
unreasonably focussed on the purpose of the policy being the prevention of fraud, as opposed to the 
detection of fraud after it occurs. The chambers judge concluded that there was considerable overlap 
between the protection of the appellant and its customers, deterring fraud, and detecting the 
responsible party once fraud occurs. The chambers judge did not agree that the adjudicator failed 
to balance the interests of the appellant and its customers, as required by the Act. 

Issues on Appeal 

[15] The following issues arise for discussion and decision: 

• the standing of the respondent Commissioner to make submissions in this appeal; 

• the standard of review of the respondent’s decision; 

• the scheme of the Act and the overall approach of the adjudicator; 

• whether driver’s licence and licence plate numbers are “personal information”; 

• whether the appellant’s provision of services conditional on the provision of personal 
information was reasonably necessary; 
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• whether the appellant adequately communicated its policy to its customers. 
Standing of the Commissioner 

[16] The appellant challenges the standing of the respondent Commissioner to make submissions 
on the merits of the appeal. The appellant relies on a long series of cases which hold that an 
administrative tribunal is free to argue issues of jurisdiction or to explain the record when its 
decisions are subject to judicial review, but it should not enter the arena and argue the correctness 
of its decision. That line of cases starts with North western Utilities v. Edmonton (City), [1979] 1 
S.C.R. 684, and the issue was recently discussed in Brewer v. Fraser Milner Casgrain LLP, 2008 
ABCA 160, 90 Alta. L.R. (4th) 201, 432 A.R. 188. 

[17] Northwestern Utilities arose from a rate setting decision of the Public Utilities Board. The 
City of Edmonton appealed the decision to the Appellate Division of the Supreme Court of Alberta, 
which set aside the decision and remitted the matter back to the Board for reconsideration. Both 
Northwestern Utilities and the Board appealed that decision to the Supreme Court of Canada. The 
City of Edmonton actively participated in response. In addition to dealing with the substantive issues 
on the appeal, the Court commented on the participation of the Board in the proceedings. 

[18] The Court in Northwestern Utilities concluded that while the statute gave the Board a right 
to appeal and a right of audience on the appeal, its proper role was limited. The statute drew a 
distinction between the full “parties” to the appeal, and the Board itself. The Court noted at p. 709 
that vigorous arguments in support of the Board’s own decision effectively amounted to arguments 
in support of one of the adverse parties. The Board had its opportunity to state its reasons in its 
decision, and “it abuses one’s notion of propriety to countenance its participation as a full-fledged 
litigant in this Court, in complete adversarial confrontation with one of the principals in the contest 
before the Board itself’. The party against whom the Board was presently arguing might well have 
to appear before the Board in the future, perhaps on the same or a similar issue, creating the potential 
for an apprehension of bias. As a result it was “the policy in this Court to limit the role of an 
administrative tribunal whose decision is at issue before the Court... to an explanatory role with 
reference to the record before the Board and to the making of representations relating to jurisdiction” 
(at p. 709). Particular restraint was required when the proceedings of the tribunal were attacked as 
being contrary to the rules of natural justice, because in those cases the tribunal’s own conduct was 
under examination. 

[ 19] The Brewer decision involved a different point: whether the Human Rights Commission had 
a right to launch an appeal, an issue on which the Commission clearly had standing. In concluding 
that there was no right of appeal, the Court analogized from the Northwestern Utilities principle, 
reasoning that since the role of the tribunal was at best limited, the language of the statute should 
not be stretched to provide a right of appeal in the first place. The obiter dictum in Brewer stated the 
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Northwestern Utilities principle in absolute terms. The obiter dictum statements appear to be 
inconsistent with an earlier uncited decision of this Court: Rockyview (Municipal District No. 44) 
v. Alberta (PlanningBoard) (1982), 22 Alta. L.R. (2d) 87, 40 A.R. 344 (C.A.). 

[20] The Northwestern Utilities principle is easiest to apply in situations where the tribunal is 
exercising what would at the time of that decision have been called “judicial or quasi-judicial 
functions”. Where an applicant and a respondent are present and are participating fully in the 
proceedings before the tribunal, and then before the court on judicial review (as was the case in 
Northwestern Utilities), there is little need for the tribunal to be involved. Where the tribunal is 
adjudicating over a dispute between two adversarial parties, it is especially important that the 
tribunal remain neutral. 

[21] But not all administrative tribunals perform adjudicative functions. Many of them receive 
and investigate complaints, and can generate complaints themselves. They often have an important 
policy making role, as well as an educational role within their sphere of activity. Often their 
adjudicative and policy making roles cannot be separated. If their investigations reveal a breach of 
the regulatory regime, some tribunals essentially take over the prosecution of the complaint, and 
effectively have carriage of the entire proceeding. They become the investigator, prosecutor, and 
adjudicator. The original complainant does not and is not expected to participate, except possibly 
as a witness. In some cases the complainant cannot even settle the complaint without the consent 
of the tribunal: Canadian Human Rights Act, R.S.C. 1985, c. H-6, s. 48. In these situations the 
applicability of the Northwestern Utilities principle is less obvious. 

[22] Further, it is clear that what was considered at the time of Northwestern Utilities to be a 
“jurisdictional” issue (on which submissions by the tribunal were acceptable) was a much wider 
concept than it is after Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190. 

[23] On many judicial review applications it is quite obvious to the chambers judge that if the 
tribunal does not make submissions in support of the decision under review, no submissions will be 
made. The applicant’s arguments and authorities on the merits will essentially be unanswered. Some 
tribunals will justify their appearances on the basis that otherwise “no one shows up”: Skyline 
Roofing Ltd. v. Alberta (Workers’ Compensation Board), 2001 ABQB 624,95 Alta. L.R. (3d) 126, 
292 A.R. 86 at para. 29. The adversarial system requires the presentation and consideration of 
competing arguments and ideas on the reasonableness or correctness of the decision under review. 
Rather than essentially proceeding to decide the application ex parte, many judicial review judges 
will receive submissions from the tribunal for “forensic” reasons: Beier v. Vermilion River 
(County), 2009 ABC A 151, 457 A.R. 191 at para. 8. 

[24] The case law recognizes that some flexibility is required when defining the proper role of 
tribunals injudicial review proceedings. In CAIMAW v. Paccar of Canada Ltd., [1989] 2 S.C.R. 
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983 at p. 1016 the Supreme Court of Canada quoted with approval the following passage from 
B.C.G.E.U. v. Industrial Relations Council (1988), 26 B.C.L.R. (2d) 145 (C.A.): 

The traditional basis for holding that a tribunal should not appear to defend the 
correctness of its decision has been the feeling that it is unseemly and inappropriate 
for it to put itself in that position. But when the issue becomes, as it does in relation 
to the patently unreasonable test, whether the decision was reasonable, there is a 
powerful policy reason in favour of permitting the tribunal to make submissions. 

That is, the tribunal is in the best position to draw the attention of the court to those 
considerations, rooted in the specialized jurisdiction or expertise of the tribunal, 
which may render reasonable what would otherwise appear unreasonable to someone 
not versed in the intricacies of the specialized area. In some cases, the parties to the 
dispute may not adequately place those considerations before the court, either 
because the parties do not perceive them or do not regard it as being in their interest 
to stress them. 

The Court in Paccar went on to hold at p. 1017: 

The argument before us emphasized that the Council had made a careful review of 
the relevant authorities and had made a decision that was within its exclusive 
jurisdiction. At no point did it argue that the decision of the Board was correct. 

Rather it argued that it was a reasonable approach for the Board to adopt. The 
Council had standing to make all these arguments, and in doing so it did not exceed 
the limited role the Court allows an administrative tribunal in judicial review 
proceedings. 

Three members of the Court in Paccar agreed with this approach, and the other three did not 
comment on the issue. 

[25] It has been argued that a rigid application of the Northwestern Utilities principle is 
inconsistent with the functional and pragmatic approach now used in administrative law. As argued 
by L. A. Jacobs and T.S. Kuttner, Discovering What Tribunals Do: Tribunal Standing Before the 
Courts (2002), 81 Can. Bar Rev. 616 at p. 645: 

We suggest that the cases be approached within the context of the general shift in the 
jurisprudence from formalism to functionalism, as epitomized in the pragmatic and 
functional approach now characteristic of administrative law decisions across a broad 
band of issues. Within the particular sphere that we are addressing here - the 
discourse between courts and tribunals in the arena of judicial review - it is not 
immediately apparent that the courts have embraced the functional over the formal. 
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Similar arguments have been made in N. Semple, “ The Case for Tribunal Standing in Canada '” 
(2007), 20 C.J.A.L.P. 305 and F. Falzon, “ Tribunal Standing on Judicial Review ” (2008), 21 
C J.A.L.P. 21. This approach has now been adopted in some cases. 

[26] In Ontario (Children's Lawyer) v. Ontario (Information and Privacy Commissioner ) 
(2005), 75 O.R. (3d) 309 (C.A.) the Court accepted the argument of the parties that the permissible 
role of a tribunal in a particular proceeding is in the discretion of the court, and depends on the 
particular context. Rigid rules should be avoided. The Court agreed on the importance of 
maintaining the impartiality of the tribunal, but also noted the importance of having all the relevant 
information and arguments put forward. Goudge J.A., speaking for a unanimous Court, put it this 
way: 


[34] However, I agree with the parties that a context-specific solution to the scope 
of tribunal standing is preferable to precise a priori rules that depend either on the 
grounds being pursued in the application or on the applicable standard of review. For 
example, a categorical rule denying standing if the attack asserts a denial of natural 
justice could deprive the court of vital submissions if the attack is based on alleged 
deficiencies in the structure or operation of the tribunal, since these are submissions 
that the tribunal is uniquely placed to make. Similarly, a rule that would permit a 
tribunal standing to defend its decision against the standard of reasonableness but not 
against one of correctness, would allow unnecessary and prevent useful argument. 
Because the best argument that a decision is reasonable may be that it is correct, a 
rule based on this distinction seems tenuously founded at best as Robertson J. A. said 
in United Brotherhood of Carpenters and Joiners of America, Local 1386 v. Bransen 
Construction Ltd., [2002] N.B.J. No. 114, 249 N.B.R. (2d) 93 (C.A.), at para. 32. 

[35] Nor do I think cases like Northwestern and Paccar, supra, dictate the use of 
precise rules ofthis sort. Particularly in light ofthe recent evolution of administrative 
law away from formalism and towards the more flexible practical approach 
exemplified by Pushpanathan v. Canada (Minister of Citizenship and Immigration), 

[1998] 1 S.C.R. 982, [1998] S.C.J. No. 46,1 think these cases are best viewed as 
sources of the fundamental considerations that should inform the court's discretion 
in the context of a particular case. Resolving the scope of standing on this basis 
rather than by means of a set of fixed rules is likely to produce the most effective 
interplay between the array of different administrative decision-makers and the 
courts. 

In the result, in that case the Privacy Commissioner was allowed to fully participate in the judicial 
review application. The Court, however, noted at para. 61 that the tribunal should “pay careful 
attention to the tone with which it does so ... A tribunal that seeks to resist a judicial review 
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application will be of assistance to the court to the degree its submissions are characterized by the 
helpful elucidation of the issues, informed by its specialized position, rather than by the aggressive 
partisanship of an adversary.” 

[27] This Court previously adopted this approach in Rockyview (Municipal District No. 44). A 
more flexible approach has also been suggested in other provinces: United Brotherhood of 
Carpenters and Joiners of America, Local 1386 v. Bransen Construction Ltd., 2002 NBCA 27, 
249 N.B.R. (2d) 93 at para. 32; Global Securities Corp. v. British Columbia (Executive Director, 
Securities Commission), 2006 BCCA 404, 56 B.C.L.R. (4th) 79 at para. 60. 


[28] I agree that the law should acknowledge the multifaceted roles of many modern 
administrative tribunals, and the realities of the situation. The Northwestern Utilities case should 
be used as a “source of the fundamental considerations”. Its principle will often be applied with full 
vigour to administrative tribunals that are exercising adjudicative functions, where two adverse 
parties are present and participating. While the involvement of a tribunal should always be 
measured, there should be no absolute prohibition on them providing submissions to the court. 
Whether the tribunal will be allowed to participate, and the extent to which it should participate 
involves the balancing of a number of considerations. 


[29] It is not possible to compile a list of all the relevant factors to consider when the appropriate 
level of participation of a tribunal is being established. The existence of other parties who can 
effectively make the necessary arguments is a central consideration. For example, in Skyline 
Roofing the challenge was to a decision of the Workers’ Compensation Appeals Commission, and 
the Workers’ Compensation Board (not the Commission) was the appropriate party to make the 
arguments. Maintaining the appearance of independence and impartiality of the tribunal is also a key 
consideration. The effect of tribunal participation on the overall fairness (in fact and in appearance) 
of the proceedings is a relevant consideration. Of importance too is the role assigned to the tribunal 
under the statute. Where the statute effectively gives carriage of the proceedings to the tribunal, a 
greater level of participation is tolerable: British Columbia Teachers’ Federation v. British 
Columbia (Information and Privacy Commissioner), 2005 BCSC 1562, 50 B.C.L.R. (4th) 151 at 
para. 45. The nature of the proposed arguments is important. A tribunal should not be allowed to 
supplement its reasons for decision, or to attempt to provide fresh justifications for the result: 
Bransen Construction at para. 33. While the tribunal, like any other party, can offer interpretations 
of its reasons or conclusion, it cannot attempt to reconfigure those reasons, add arguments not 
previously given, or make submissions about matters of fact not already engaged by the record. A 
tribunal can, within those limits, attempt to rebut arguments about how it reasoned and what it 
decided. 



[30] The Personal Information Protection Act gives the Commissioner a wide ranging 
responsibility to implement the Act, to develop privacy policy, to educate, and to investigate and 
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adjudicate upon complaints. After a complaint is made, carriage of the complaint effectively passes 
to the Commissioner. If the Commissioner concludes that the complaint warrants further 
proceedings, the Commissioner’s staff prosecutes the complaint, and a delegate appointed by the 
Commissioner will rule on it. For better or for worse, the Commissioner wears many hats, and he 
is not merely an adjudicator detached from the dispute itself. The Commissioner is very close to 
being a true party. It is unrealistic to think that the original complainant would have the resources 
or the motivation to resist the application for judicial review. If the Commissioner does not resist 
the judicial review application, no one will. In the circumstances, the Commissioner should be 
afforded some latitude in the submissions that he can make to the court. In this appeal neither the 
content of the respondent’s arguments, nor their tone, exceed what is appropriate, and the 
Commissioner’s participation, on this record, is unobjectionable. 

Standard of Review 


[31] In Macdonell v. Quebec (Commission d'acces a l’information) , 2002 SCC 71, [2002] 3 
S.C.R. 661 at para. 8 the Court held: 

The Quebec Commission d’acces a 1’information has no special interest in the 
decision it must make, and so it is able to play its role independently. By virtue of 
the fact that it is always interpreting the same Act, and that it does so on a regular 
basis, the Quebec Commissioner develops general expertise in the field of access to 
information. That general expertise on the part of the Commission invites this Court 
to demonstrate a degree of deference. 

In Macdonell, the Court found it appropriate to apply a standard of reasonableness to the decision 
of the Commissioner. It is perhaps questionable whether any single issue tribunal truly has “no 
interest in its decisions”, as all such tribunals have a philosophy about their work: Bransen 
Construction at para. 16. But so long as that philosophy is consistent with a reasonable 
interpretation of the statute, that is unobjectionable. 

[32] In this appeal both parties submitted that the proper standard of review of the adjudicator’s 
decision is “reasonableness”. Interpreting the definition of “personal information” is a question of 
law, but it is one within the core function of the adjudicator. Determining whether the practices of 
the appellant are “reasonable” is a mixed question of fact, law and policy. While there is not a strong 
privative clause in the statute, the nature of these questions, given the role of the Commissioner and 
the adjudicators appointed by him, calls for review on the reasonableness standard: Stubicar v. 
Alberta (Office of the Information and Privacy Commissioner) , 2008 ABCA 357, 97 Alta. L.R. 
(4th) 23, 440 A.R. 190 at paras. 22-4. 
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[33] As will be seen (infra, para. 38), s. 2 of the statute contains a definition of “reasonable”, 
which is what “a reasonable person would consider appropriate in the circumstances”. Section 2 
defines “reasonable” as a pure objective standard. It is not the Dunsmuir test. The standard of 
review is also reasonableness, but in the Dunsmuir sense. So one issue is whether it was 
“Dunsmuir ” unreasonable for the adjudicator to find that it was “objectively” unreasonable for the 
appellant to keep the personal information. The test in Dunsmuir is as follows: 

47 Reasonableness is a deferential standard animated by the principle that 
underlies the development of the two previous standards of reasonableness: certain 
questions that come before administrative tribunals do not lend themselves to one 
specific, particular result. Instead, they may give rise to a number of possible, 
reasonable conclusions. Tribunals have a margin of appreciation within the range of 
acceptable and rational solutions. A court conducting a review for reasonableness 
inquires into the qualities that make a decision reasonable, referring both to the 
process of articulating the reasons and to outcomes. In judicial review, 
reasonableness is concerned mostly with the existence of justification, transparency 
and intelligibility within the decision-making process. But it is also concerned with 
whether the decision falls within a range of possible, acceptable outcomes which are 
defensible in respect of the facts and law. 

The Scheme of the Act 


The Overall Purpose 

[34] The Personal Information Protection Act expressly states its overall purposes. This is a key 
to any interpretation and application of the statute. The most important provision is s. 3: 

3 The purpose of this Act is to govern the collection, use and disclosure of 
personal information by organizations in a manner that recognizes both the right of 
an individual to have his or her personal information protected and the need of 
organizations to collect, use or disclose personal information for purposes that are 
reasonable. (Emphasis added) 

The statute recognizes two competing values: the right to protect information, and the need to use 
it. When Bill 44 was discussed in Committee, the Minister of Government Services stated: 

When it comes to the reasonable standards in section 2, the bill sets the standard for 
compliance with the act, and that standard is the reasonableness standard. This 
standard is important because it ensures that the act is flexible for small and medium- 
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sized businesses. If businesses act reasonably, they have no problem with complying 
with the act. {Hansard, November 25, 2003) 

The statute does not give predominance to either of the two competing values, and any interpretation 
which holds that one must always prevail over the other is likely to be unreasonable. A balancing 
is called for. That balancing is not fully implemented by the other provisions of the Act. The balance 
called for by s. 3 must also be maintained by the Commissioner when assessing what is 
“reasonable”. 

[35] The issue is not whether privacy rights are important. They are, as demonstrated by the cases 
discussed by Conrad J.A. at paras. 102-114.The Legislature has deemed them to be important by 
passing the Act. But their admitted importance does not mean that privacy rights must predominate 
over all other societal needs, values and interests. Because the customer’s interests are important 
does not mean the retailer’s are not. Our society is complex and increasingly information based, and 
many organizations, businesses and individuals must use personal information for legitimate reasons 
on a daily basis. An unreasonable curtailment of the ability to use that information imposes a 
financial and social burden which is recognized by s. 3 of the Act. The Act recognizes that a 
balancing of the various interests is called for, and it is inconsistent with any suggestion that privacy 
rights should always predominate over competing values. The statute cannot reasonably be 
interpreted in a way that prevents reasonable uses of personal information. 

[36] The Act makes frequent use of the concepts of “reasonableness” and “consent”. 
Reasonableness 

[37] A number of provisions in the statute require that information be used, or the right to use 
information be exercised, in a “reasonable” manner. There is an overriding provision in s. 5(5) that: 
“In meeting its responsibilities under this Act, an organization must act in a reasonable manner.” 
Section 11(1) confirms that: “An organization may collect personal information only for purposes 
that are reasonable.” Sections 16 and 19 apply the same test to the use and disclosure of information. 

[38] The statute provides a definition of “reasonable”: 

2 Where in this Act anything or any matter 

(a) is described, characterized or referred to as reasonable or 
unreasonable, or 

(b) is required or directed to be carried out or otherwise dealt with 
reasonably or in a reasonable manner, 
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the standard to be applied under this Act in determining whether the 
thing or matter is reasonable or unreasonable, or has been carried out 
or otherwise dealt with reasonably or in a reasonable manner, is what 
a reasonable person would consider appropriate in the circumstances. 

This section essentially embraces the common law concept of the “reasonable person”, and provides 
that the conduct of organizations using personal information must be scrutinized accordingly. The 
hypothetical reasonable person would recognize both of the values set out in s. 3: the rights of 
individuals to a reasonable level of privacy, and the needs of organizations to make reasonable use 
of information in the conduct of their activities. 

[39] The approach of the adjudicator and the position of the respondent are in several respects not 
in accord with these provisions of the statute, and are in that respect unreasonable. Some examples 
include: 

• “An important element of the balancing to be conducted under s. 11 is the 
recognition that an individual’s right to privacy is paramount to an organization’s 
need to collect information.” (Respondent’s factum, para. 93). This is not an 
interpretation of s. 3 and 11 that is reasonably open; it is not reasonably possible to 
interpret s. 3 as saying one of the values in s. 3 is paramount over the other. 

• “By and large, the federal and provincial Privacy Commissioners have agreed with 
those Canadians who think that recording driver’s licence numbers is excessive. The 
Commissioners understand the organizations’ reasons, but they tend to think that 
they go too far by recording the numbers.” “The same goal of due diligence may be 
accomplished in other less privacy-invasive ways.” “Rule of thumb: Retailers should 
collect the least amount of personal information possible to satisfy legitimate 
business activity.” ( Collection of Driver’s Licence Numbers under Private Sector 
Privacy Legislation: a Guide for Retailers, policy statement of the Privacy 
Commissioner of Alberta and others). The statute does not require the organization 
to prove it has adopted a “minimalist” approach to the collection of data, only that 
it has acted reasonably. These statements are not a reasonable interpretation of the 
Act. 


“. . . ensuring that the person picking up the item is either the customer that 
purchased the item or someone authorized by the customer to pick it up is the best 
way to prevent fraud in these instances.” (Adjudicator’s reasons, para. 24). The 
statute does not require the organization to prove that it has adopted what the 
respondent finds to be the “best” way, only that the way it has chosen is reasonable. 
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• “[Recording driver’s licence numbers] goes beyond what is necessary for the purpose 
of preventing fraudulent pick ups, or confirming the identity of the person picking 
up merchandise.” . . organizations should ensure that they are not collecting 
identity information unless it is necessary for the transaction.” (Adjudicator’s 
reasons, paras. 27, 32). The appellant does not always have to prove necessity, only 
reasonableness. 

While the reviewing court should extend deference to the respondent’s interpretation of the statute, 
the respondent cannot adopt interpretations of the statute that it cannot reasonably bear. An 
interpretation that is not harmonious with the context and the overall scheme of the statute is 
unlikely to be one reasonably available on the facts and the law: IMS Health Canada, Ltd. v. 
Alberta (Information and Privacy Commissioner), 2008 ABQB 213, 93 Alta. L.R. (4th) 12, 442 
A.R. 268 at paras. 101-2. It is not open to the respondent to change “reasonableness” to either 
“necessity”, “minimal intrusion”, or “best practices”. These are not interpretations that are available 
given the plain wording of the statute. 

[40] Many Albertans rely on their driver’s licences on a daily basis to prove who they are for 
various legitimate reasons, such as making purchases on credit or boarding airplanes. Driver’s 
licences are not just proof that the holder is authorized to drive; the average Albertan uses his or her 
driver’s licence far more frequently to prove identity than to prove the right to drive. The Federal, 
Alberta, and British Columbia Privacy Commissioners have jointly produced a document entitled 
Collection of Driver’s Licence Numbers Under Private Sector Privacy Legislation - A Guide for 
Retailers, which states in part: 

A driver’s licence is not a universal identity card. Rather, it is a means to enforce 
traffic laws and offer proof that someone is authorized to operate a motor vehicle. 

The driver’s licence number is sensitive and valuable to those intent on committing 
identity crimes. For this reason, these numbers are often the subject of security 
attacks and misuse. 

This reasoning is internally inconsistent. If a driver’s licence is “not a universal identity card”, then 
why is it of any interest to “those intent on committing identity crimes”? As the Commissioners note 
in their Guide for Retailers, the driver’s licence is a government issued, reliable, and generally 
acceptable method of proving identity. That is the source both of its value and its potential for abuse. 

[41] In determining what use of driver’s licence numbers would be found to be “appropriate in 
the circumstances” by “reasonable persons”, one must therefore have regard to the important place 
that driver’s licences play as a universal form of identification: 
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Driver’s licences . . . have become a near universal form of identification. The 
integrity and reliability of the driver’s licence system benefits all Albertans who 
require, on a routine basis, proof of their identity. Hutterian Brethren of Wilson 
Colony v. Alberta, 2007 ABCA 160, 417 A.R. 68, 77 Alta. L.R. (4th) 281 at para. 

127, quoted with approval on appeal sub nom. Alberta v. Hutterian Brethren of 
Wilson Colony, 2009 SCC 37, [2009] 2 S.C.R. 567 at paras. 41, 140. 

The driver’s licence is such an important form of identification that the government has established 
a parallel system of identification cards for persons who, for whatever reason, do not qualify for a 
driver’s licence: Identification Card Regulation, Alta. Reg. 221/2003, pursuant to the Government 
Organization Act, R.S.A. 2000, c. G-10; Hutterian Brethren v. Alberta, 2007 ABCA 160 at para. 
64. While protecting Albertans from invasions of privacy, intrusive marketing practices, and identity 
theft are laudable objectives, it is unreasonable to place restrictions on the use of driver’s licences 
that seriously undermine their usefulness as forms of identification. Section 3 ofthe^ct specifically 
recognizes that individuals and organizations all have legitimate reasons to use personal information 
in this way. 

Consent 

[42] Along with “reasonableness”, “consent” is a principle that permeates the Act. Section 7(1) 
provides that “except where this Act otherwise provides”, information about an individual must not 
be collected without the individual’s consent. Sections 12 and 14 contain some specific exceptions 
to this principle, and expressly allow some collection of information “without consent”. Both parties 
to this appeal agreed that s. 11, which requires that the collection of personal information be 
reasonable, is a condition in addition to the general requirement of consent, and is not an exception 
to the need for consent. 

[43] “Consent” under the Act is a nuanced concept. Consent may obviously be overtly and 
willingly given. However, s. 8(2) provides for situations where an individual is “deemed to consent”. 
This section may, to summarize, be described as recognizing acquiescence in the collection of 
personal information. Section 8(3) permits the collection of information without consent where 
notice is given of the intention to collect information, and no timely objection is made. Section 14(a) 
allows the collection of information without consent where it seems reasonable to think that 
collecting the information is in the best interests of the individual. (The rest of s. 14 lists a number 
of instances where for policy reasons consent is not required.) 

[44] Of importance to this appeal is s. 7(2) of the Act which reads: 

(2) An organization shall not, as a condition of supplying a product or service, 
require an individual to consent to the collection, use or disclosure of personal 
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information about an individual beyond what is necessary to provide the product or 
service. 

This provision imposes a prohibition on unnecessary contractual terms requiring the disclosure of 
personal information, but it does provide for what might be called “reluctant consent”. The 
individual does not really want to provide the personal information, but does want to take advantage 
of the products or services that are available if the information is provided. The Act allows an 
organization to refuse to contract except on the basis that personal information will be provided, so 
long as that condition of the contract is reasonably necessary (see infra, para. 54). 

[45] In this case it is clear that the complainant did not willingly consent to providing her personal 
information. She emphatically objected. The appellant argued that even though she objected, in the 
end she did provide the requested personal information in order to get possession of the table, and 
therefore she did actually consent. That form of “reluctant consent” must be justified under s. 7(2) 
of the Act if it is to be recognized. Other customers who without objection provided the same sort 
of information in similar circumstances may well have acquiesced within the meaning of s. 8(2). The 
order of the adjudicator that all the information collected from every customer be destroyed was 
therefore overbroad, as the appellant was entitled to record information provided through 
acquiescence, so long as it was reasonably necessary for the appellant’s business. But the particular 
complainant in this case did not fall into the acquiescence category. 

What Is “Personal Information”? 


[46] The adjudicator rejected the appellant’s argument that driver’s licence numbers and vehicle 
licence numbers do not fall within the definition of “personal information” in the statute: 

1(1) In this Act, 


(k) “personal information” means information about an identifiable 
individual. 

The appellant argues that neither a driver’s licence number, nor a licence plate number, fall within 
this definition. 

[47] The “identifiable individual” term has two components. Firstly, the individual must be 
“identifiable”. Generic and statistical information is thereby excluded, and the personal information 
(here the relevant number) must have some precise connection to one individual. Secondly, the 
information must relate to an individual. Information that relates to objects or property is, on the face 
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of the definition, not included. The key to the definition is the word “identifiable”. The Act is 
designed to regulate and protect information that is uniquely connected to one person. An important 
(although not the only) purpose of the Act is to control the use of information that would enable 
“identity theft”, that is, information that is used to distinguish one individual from another in 
financial and commercial transactions. This can be seen by reviewing the type of information that 
is dealt within the more specific provisions and exceptions in the Act. The definition is not primarily 
aimed at information about that individual’s opinions, choices and status in life. 

[48] Further, to be “personal” in any reasonable sense the information must be directly related 
to the individual; the definition does not cover indirect or collateral information. Information that 
relates to an object or property does not become information “about” an individual, just because 
some individual may own or use that property. Since virtually every object or property is connected 
in some way with an individual, that approach would make all identifiers “personal” identifiers. In 
the context of the statute, and given the purposes of the statute set out in s. 3, it is not reasonable to 
expand the meaning of “about an individual” to include references to objects that might indirectly 
be affiliated or associated with individuals. Some identification numbers on objects may effectively 
identify individuals. Many, however, are not “about the individual” who owns or uses the object, 
they are “about the object”. 

[49] The adjudicator’s conclusion that the driver’s licence number is “personal information” is 
reasonable, because it (like a social insurance number or a passport number) is uniquely related to 
an individual. With access to the proper database, the unique driver’s licence number can be used 
to identify a particular person: Gordon v. Canada (Minister of Health), 2008 FC 258, 324 F.T.R. 
94, 79 Admin. L.R. (4th) 258 at paras. 32-4. But a vehicle licence is a different thing. It is linked to 
a vehicle, not a person. The fact that the vehicle is owned by somebody does not make the licence 
plate number information about that individual. It is “about” the vehicle. The same reasoning would 
apply to vehicle information (serial or VIN) numbers of vehicles. Likewise a street address identifies 
a property, not a person, even though someone may well live in the property. The licence plate 
number may well be connected to a database that contains other personal information, but that is not 
determinative. The appellant had no access to that database, and did not insist that the customer 
provide access to it. 

[50] It is also contrary to common sense to hold that a vehicle licence number is in any respect 
private. All vehicles operated on highways in Alberta must be registered, and must display their 
licence plates in a visible location: Traffic Safety Act, R.S.A. 2000, c. T-6, ss. 52(l)(a) and 53(l)(a). 
The requirement that a licence plate be displayed is obviously so that anyone who is interested in 
the operation of that vehicle can record the licence plate. The fact that the licence plate number 
might be connected back to personal information about the registered owner is obvious, but the 
Traffic Safety Act nevertheless requires display of the licence plate. Control of that information is 
provided by controlling access to the database. It makes no sense to effectively order, as did the 
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adjudicator, that everyone in the world can write down the customer’s licence plate number, except 
the appellant. 

[51] In summary, the adjudicator’s conclusion that a driver’s licence number is “personal 
information” is reasonable. The conclusion that a licence plate number is also “personal 
information” is not reasonable, and the adjudicator’s ruling must be set aside insofar as it dealt with 
licence plate numbers. 

Providing Goods on Condition 

[52] As previously noted, the complainant did not willingly provide her personal information. She 
was faced with a dilemma: she either had to give her personal information, or she had to leave 
without her daughter’s table. By virtue of the policies it had in place, the appellant essentially was 
not prepared to contract except on the basis that if a third party picked up the furniture, certain 
personal information would be required. This engaged section 7(2) of the Act : 

7(1) Except where this Act provides otherwise, an organization shall not, with 
respect to personal information about an individual, 

(a) collect that information unless the individual consents to the 
collection of that information, 

(b) collect that information from a source other than the 
individual unless the individual consents to the collection of 
that information from the other source, 

(c) use that information unless the individual consents to the use 
of that information, or 

(d) disclose that information unless the individual consents to the 
disclosure of that information. 

(2) An organization shall not, as a condition of supplying a product or service, 
require an individual to consent to the collection, use or disclosure of personal 
information about an individual beyond what is necessary to provide the product or 
service. 


The adjudicator concluded that the appellant was in breach of s. 7(2). 
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[53] Section 7(2) is primarily ancillary to s. 7(1). The provisions of s. 7(2) are designed to prevent 
a business from routinely gathering personal information without true consent, in ways that are not 
otherwise reasonable under s. 11. It is designed to prevent, for example, the use of standard form 
contracts containing consent clauses, under the pretext that the customer is thereby “consenting” to 
the provision of personal information that is not reasonably necessary for the transaction. 

[54] The respondent does not argue that the word “necessary” in s. 7(2) means “indispensable”. 
He relies on previous decisions in which it was stated: 

If an organization can demonstrate that collection of personal information is 
necessary to enable it to meet a reasonable purpose relating to a transaction, such as 
to protect itself against fraud, then the collection may be a necessary condition for 
the purposes of s. 7(2). [Order P2007-016] 

This is a reasonable interpretation. If there is a risk of fraud, it is necessary to have policies in place 
to prevent fraud, and to assist in the detection of those responsible when fraud occurs. So long as 
those necessary policies are “reasonable” they are unobjectionable. While the adjudicator adopted 
this definition, she did not accept that the recording of driver’s licence numbers was reasonably 
necessary to prevent fraud. 

[55] This leads to an examination of the reasonableness of the appellant’s policy of collecting 
driver’s licence numbers. More precisely, the issue is whether it was unreasonable (in th eDunsmuir 
sense) for the adjudicator to find that it was unreasonable (in the objective sense) for the appellant 
to collect these numbers as a condition of its business dealings. 

[56] The adjudicator found first that the appellant was in breach of s. 11 of the Act 

11(1) An organization may collect personal information only for purposes that are 
reasonable. 

(2) Where an organization collects personal information, it may do so only to the 
extent that is reasonable for meeting the purposes for which the information is 
collected. 

She decided at paras. 22, 40: 

(a) preventing fraud and theft is a reasonable purpose for collecting personal 
information; 

(b) recording the name and address of the person picking up the furniture is reasonable; 


2011 ABCA94 (CanLII) 


Page: 19 


(c) reviewing and checking a form of identification, such as a driver’s licence, is 
reasonable; 

(d) but writing down the number on the driver’s licence is unreasonable. 

The result is that the adjudicator concluded that the appellant’s purpose was in compliance with s. 
11(1), but its means of achieving the purpose was in breach of s. 11(2) insofar as it recorded the 
driver’s licence numbers. 

[57] As previously noted {supra, paras. 34-35 and 39), the reasonableness of the adjudicator’s 
decision is undermined by her failure to recognize that the appellant needed to show only that its 
policies were “reasonable”, not that they were the “best” or “least intrusive” approaches. Sections 
3 and 11 do not create any test of “paramountcy”; the test is whether the use being made of the 
information is “reasonably necessary”. That standard does not require the organization to defer in 
all instances to the interests of individual privacy. The respondent is not empowered to direct an 
organization to change the way it does business, just because the respondent thinks he has identified 
a better way. So long as the business is being conducted reasonably, it does not matter that there 
might also be other reasonable ways of conducting the business. 

[58] The adjudicator reasoned at paras. 25-6 that “... in extremely limited factual circumstances 
it could be useful to record personal information of the individual picking up merchandise for the 
purpose of preventing fraud”. She then proceeded to outline how difficult it would be for a thief to 
impersonate somebody and obtain merchandise by fraudulent means. She concluded that “the 
connection between these unlikely circumstances and the prevention of fraud is tenuous to the point 
of not being reasonably connected”. At para. 37 she concluded that collecting licence plate numbers 
was pointless, because the fraudster might have been driving a borrowed car. Assuming that fraud 
is rare or nonexistent is contrary to common experience and common sense, and therefore 
unreasonable. As unlikely as it may theoretically be, the appellant has actually been the victim of 
such fraud. In any event, a retailer does not have to prove that fraud is commonplace, or probable, 
to justify having security measures in place. As long as fraud is a meaningful risk in the business, 
and the policies adopted have a meaningful effect on preventing or detecting fraud, those policies 
would be considered “appropriate in the circumstances” by reasonable people. A reasonable person 
would not expect a retailer to view the world through rose coloured glasses, and assume that 
everybody conducts themselves honestly. 

[59] A good deal of argument was directed to whether the adjudicator misstated the purpose of 
the appellant’s policy. The appellant correctly notes that the adjudicator focussed narrowly on the 
driver’s licence policy as being directed at “preventing” fraud, whereas its primary purpose would 
be to protect the appellant and apprehend those responsible. The adjudicator never considered 
whether the appellant’s policy was reasonably connected to the latter purposes. There is, however, 
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no meaningful distinction to be made between a policy that prevents fraud and one that aids in 
catching those responsible. Recording the driver’s licence numbers will have a general deterrent 
effect. If people know that there are controls in place, fewer will try to steal furniture. If there are 
no controls in place, the opportunistic will seek to take advantage of that opportunity. Just because 
the connection between the policy of recording numbers and deterring fraud is subtle and 
unmeasurable does not mean that it is nonexistent, tenuous or unreasonable. 

[60] Deterrence is a recognized objective of many statutory regimes, and the fact that the 
adjudicator stated “it is unclear to me” how recording the information could prevent fraud does not 
make the appellant’s policy unreasonable. The real point of recording the information is to be able 
to locate the perpetrator if anything goes wrong. This allows the police to apprehend whoever is 
responsible, but it also allows the appellant to protect itself from claims by its customer. If the 
customer is complicit in the fraud, it allows the appellant to demonstrate that authorized persons did 
in fact pick up the furniture. Recovering the balance owing for goods sold on credit would require 
the appellant to prove delivery to an authorized person. Merchandise cannot be delivered to the right 
person if it has already been delivered to the wrong person, making the prevention of delivery to the 
wrong person strictly and literally “necessary” to supply the product or service to the right person. 
The policy protects customers whose identity information has been lost or compromised. The 
reasonable person would regard the appellant’s practices as being reasonably necessary in the 
circumstances. 

[61] It was not unreasonable for the appellant to conclude that the adjudicator’s solution of just 
writing down the name and address on the driver’s licence was inadequate, because common names 
are indistinguishable, and the address may be out of date. A good illustration of the reasonableness 
of also recording the number is found in the Proceeds of Crime (Money Laundering) and Terrorist 
Financing Regulations, SOR/2002-184, s. 67(a). It is statutory recognition that there is incremental 
value in recording an identification number along with the name by requiring a financial institution 
to record, in addition to the name of the person, “... if a birth certificate, driver’s licence, provincial 
health insurance card ..., passport or any other similar record is relied on to ascertain the person’s 
identity, the type and reference number of the record and the place where it was issued”. Requiring 
the production of the driver’s licence is a reasonable way of preventing a fraudster from just (falsely) 
giving the name of the customer; it provides one further level of security. Going another step, and 
writing down the driver’s licence number involves no meaningful further intrusion on the 
customer’s privacy, nor increase in risk of the misuse of the customer’s personal information. Also 
recording the vehicle licence plate number creates another obstacle for the fraudster, as it provides 
a second avenue of inquiry. Assuming the information is properly stored (and, again, the appellant’s 
practices in this regard were not in issue), the added risk is small, as the name and address 
themselves can be used for illegitimate purposes. 
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[62] The conclusion that it was reasonable to check identification, but not to record the number 
would not be considered appropriate by reasonable people. Any large organization needs to keep 
records for information to be of any use. The personnel on the loading dock undoubtedly perform 
many identification checks every month, and it is unrealistic to think that they can remember one 
customer from the other. If someone ever did fraudulently pick up furniture, how could the 
personnel ever remember who it was, what the circumstances were, and what type of identification 
was provided if no record is kept? Without a record of the number, how could the personnel provide 
any useful information to the police who are investigating? Even if the fraudster was driving a 
borrowed car, having the licence plate number would be valuable information for the police in 
tracing the culprit. How that information is stored, and the length of time it is held are different 
matters, but merely recording the identification information is a reasonable and, indeed, sensible 
practice. Section 17(d) authorizes the use of personal information for just this purpose: “the use of 
the information is reasonable for the purposes of an investigation or a legal proceeding”. If the 
appellant is allowed to use it, implicitly it must be able to collect it. The adjudicator’s finding to the 
contrary is not one reasonably open on the facts and the law. 

[63] The adjudicator observed at paras. 32, 34 that driver’s licence numbers are sensitive and 
valuable data that can be misused if they fall into the wrong hands. The appellant was not, however, 
charged or investigated with respect to the security of its storage of those numbers, nor with respect 
to its policies respecting retention or use of the numbers. Those are discrete issues that are not dealt 
with in this appeal. The only issue presently before the Court concerns the right of the appellant to 
record the numbers. 

[64] The respondent argues that the recording of driver’s licence numbers should be strictly 
controlled, because they can be used to locate other sensitive information about the driver. But that 
is true of any form of identification. The whole point of identification is that it can be used to 
identify. Similar arguments can be made about the name of any person: one’s name can obviously 
be used to trace other personal information about the person, yet no one would suggest that we stop 
using our names. The Act recognizes that the reasonable use of personal information is legitimate, 
and does not mandate “strict control” of such information. 

[65] In summary, the adjudicator’s conclusion that the respondent’s policy on the delivery of 
goods to third parties was unreasonable is itself unreasonable. It is not one of the solutions that are 
available on the facts and the law. The adjudicator’s approach was influenced by the view that 
privacy rights prevail in all circumstances over the legitimate need to use information. It was also 
unreasonable for the adjudicator to conclude that the appellant’s policy was unreasonable, because 
the adjudicator thought that there were other reasonable ways that the business could be operated. 


Failing to Communicate its Policy 
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[66] The adjudicator also found the appellant to be in breach of s. 13 of the Act 

13(1) Before or at the time of collecting personal information about an individual 
from the individual, an organization must notify that individual in writing or orally 

(a) as to the purposes for which the information is collected, and 

(b) of the name or position name or title of a person who is able 
to answer on behalf of the organization the individual’s 
questions about the collection. 

The staff on the loading dock were only able to tell the customer’s mother that the information was 
being collected because it was “store policy”. The adjudicator found this to be inadequate. Since the 
adjudicator granted no remedy with respect to this breach, the issue is moot and no further 
discussion is warranted. 

Conclusion 


[67] In conclusion, having regard to both her reasons and to the eventual outcome, the decision 
of the adjudicator is unreasonable. Even extending appropriate deference to the adjudicator in her 
interpretation of the statute, and its application to the facts, the decision does not fall within a range 
of possible, acceptable outcomes which are defensible in respect of the facts and law. The statute 
calls for a balancing of interests, and the adjudicator did no balancing. The premise underlying much 
of the reasoning (that privacy rights must always prevail over the reasonable use of information) is 
not one that is available on a reasonable interpretation of the statute. The adjudicator also failed to 
realize that the presence of other reasonable methods of conducting the appellant’s business does 
not mean that the appellant’s chosen method is unreasonable. The appeal from the order of the 
chambers judge is allowed, and the decision is quashed. 

Appeal heard on September 16, 2010 

Reasons filed at Calgary, Alberta 
this 28th day of March, 2011 


Slatter J.A. 


I concur: 
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Authorized to sign for: 


Berger J.A. 
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Dissenting Reasons for Judgment Reserved of 
The Honourable Madam Justice Conrad 


I. Introduction 

[68] This appeal is about personal privacy and the extent to which the Personal Information 
Protection Act, SA 2003, c P-6.5 ( PIPA ) limits a retailer’s right to retain information about an 
individual. In particular, this case deals with the meaning of “personal information”, under section 
1 (k) of PIPA , and the statutory limitations imposed on the collection and retention of an individual ’ s 
driver’s licence number and the motor vehicle licence number of the vehicle used to pick up 
furniture. 


II. Issues 

[69] Leon’s Furniture Limited (Leon’s) appeals the dismissal of an application for judicial review 
of a decision of an adjudicator from the office of Alberta’s Information and Privacy Commissioner 
(Commissioner). The appellant argued before the chambers judge, and reiterates here, that the 
adjudicator came to an unreasonable decision by: 

(a) concluding that drivers’ licence numbers and vehicle licence plate numbers 
are “personal information within the meaning of the Act”; 

(b) misapprehending or misstating the purpose of the Pick Up Sales Policy; 

(c) failing to undertake a balancing of interests as mandated by PIPA; and 

(d) unreasonably failing to address the mischief targeted by PIPA, namely, 
identity theft and intrusive marketing activity. 

III. Decision 

[70] The appeal is dismissed. The reviewing judge selected the proper standard of review - 
reasonableness. She considered Leon’s arguments carefully and determined that the adjudicator’s 
decision on each ground was reasonable in the sense that the decision fell within a reasonable range 
of outcomes. The reviewing judge did not err. The adjudicator’s decision was reasonable and it is 
owed deference. 
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IV. Background 

[71] Leon’s is a retail supplier of furniture, appliances and electronics. Goods purchased from 
Leon’s are often picked up at a date subsequent to the date of purchase, and occasionally the pick 
up is performed by third parties. To protect itself and its customers from fraudulent pick ups, in such 
cases Leon’s has adopted a written policy requiring persons picking up goods to present an 
acceptable form of identification, one of which could be a driver’s licence. The name of the person 
picking up the furniture is recorded on the sales slip. 

[72] Supplemental to this written policy, however, Leon’s has adopted the practice of recording 
the driver’s licence number of the person picking up the goods, as well as the vehicle licence number 
of the automobile being used for the pick up. Thus, when the pick up person appears, his or her 
identity is confirmed as being the person authorized to pick up the goods. The person’s driver’s 
licence number is then recorded on an internal document called a “pick ticket” which is retained and 
filed separate from the sales slip. Although the pick ticket was not entered in evidence in the 
proceeding before the adjudicator, the adjudicator accepted Leon’s statement that the recipient’s 
name is not normally recorded on the pick ticket. The adjudicator also found that for the pick ticket 
to be meaningful there had to have been a means of relating it to the sales receipt. She drew the 
inference, therefore, that the invoice number (or some other reference) would be recorded on the 
pick ticket enabling it to be linked back to the sales order containing the recipient’s name. 

[73] The present appeal arises from a complaint filed by Sharon Curtis - the complainant. On 
December 26,2006, the complainant’s daughter ordered a table from Leon’s and paid a deposit. She 
indicated that her mother, the complainant, would be picking up the table when it arrived. The 
complainant’s name was recorded on the sales slip. The sales slip also noted that identification 
would be required on pick up. 

[74] On January 30, 2007, the complainant attended at Leon’s to pick up the table. She paid the 
balance owing on the furniture with a credit card. The sales clerk requested further identification and 
the complainant offered various cards but the clerk insisted on a driver’s licence. The complainant 
then produced her driver’s licence and the clerk recorded the driver’s licence number from it on the 
pick ticket. The complainant did not want her number recorded. When she asked why this was being 
done, the sales clerk replied that store policy required her to do this. 

[75] The complainant was then escorted to the pick up area where the sales slip was handed to 
another staff member. That staff member asked the complainant to sign an acknowledgment that she 
had received the furniture and directed that she write her licence plate number on the 
acknowledgment. Again the complainant objected, but under the impression this was the only way 
to obtain the furniture, she complied. According to Leon’s, this information was recorded on another 
pick ticket and stored. 
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[76] On February 6,2007, the complainant wrote to the Commissioner’s office complaining about 
the recording and retention of her driver’s licence number, and vehicle licence number. Among other 
things, she stated: 

I am uncomfortable that they have so much of my personal information 
recorded and would like to know if they have a right to gather & keep that 
information and what they might be using it for, ie: passing it on for any 
purposes, selling my information, etc. I am also concerned about the level 
[of] security in their information system, given the recent breach of security 
in the Winner’s and Home Sense situation. 

[77] The Commissioner’s office issued a Notice of Inquiry on April 22, 2008, asking the parties 
to address whether the information collected was “personal information” under PIPA and, if so, 
whether by collecting the complainant’s personal information, in the way that it did, Leon’s had 
breached sections 11, 7(2) and 13. Submissions from both parties were subsequently filed and 
exchanged. 


V. The Adjudicator’s Decision 

[78] An adjudicator from the Commissioner’s office dealt with the complaint. The adjudicator 
found, as a threshold issue, that the complainant’s driver’s licence number, and her vehicle licence 
plate number constituted “personal information” under PIPA. The adjudicator then proceeded to 
determine whether the specific provisions of PIPA had been breached. 

[79] She first considered whether Leon’s had complied with the general limitation on collecting 
personal information set out in section 11 of PIPA. Leon’s had argued that the purpose of collecting 
driver’s licence information, and vehicle licence numbers, was to assist the customer, the police and 
the company in the event of fraud, as well as to prevent fraud. The adjudicator concluded that while 
preventing fraud might be a reasonable purpose under section 11(1), Leon’s current policy breached 
section 11(2) because it went beyond what was reasonable for meeting the purposes for which the 
information was collected, and was not reasonably connected to the purposes of the collection. 
While acknowledging that retaining the name and address of an individual picking up the furniture 
would be reasonable, retaining her driver’s licence number and vehicle plate number went beyond 
what was reasonable for meeting the accepted purpose. 

[80] In relation to this breach, she determined that Leon’s did not even follow its own policy. The 
written policy provided for many acceptable types of identification such as “Drivers Licence, Health 
Card with photo, Passport, Native Status Card, Canadian Citizenship Card, Senior Citizens Card, 
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Military identification with photo, Fire Arms Registration Card and Valid Major Credit Card (Visa, 
Master Card or American Express)”. Licence plates were not listed. 

[81 ] The adjudicator then turned to the issue of whether either the driver’s licence or the licence 
plate numbers had been obtained without the complainant’s consent. First, she reviewed section 7(2) 
of PIP A and found Leon’s had breached the section by making consent to the collection of personal 
information a condition of the pick up when this was not necessary to provide the product or service. 
Then she turned to section 13 of PIP A and concluded that Leon’s had breached that section by 
failing to explain the purpose of the collection policy adequately to the complainant, and by failing 
to properly identify a person in the organization who could answer the complainant’s questions 
about the collection. 

[82] Having found these breaches of PIPA, and pursuant to her authority under section 52 of 
PIP A, the adjudicator ordered Leon’s to cease collecting this information and to destroy all such 
information in its possession. Leon’s response was to bring an application for judicial review. 

VI. The Decision of the Reviewing Judge 

[83] The issues argued in the judicial review application were the same as the grounds of appeal 
set out above. The parties agreed that the standard of review on all issues was reasonableness. After 
considering the appellant’s arguments, the reviewing judge concluded that the adjudicator had fully 
understood Leon’s arguments, that she had been alive to the issues, and that her conclusions on each 
issue fell within a range of reasonable outcomes. As a result, the standard of review precluded 
interference and the reviewing judge dismissed the application for judicial review. 

VII. Standard of Review 

[84] The parties agree that the reviewing judge’s decision must be correct, both with respect to 
the choice of the standard of review and its application. Similarly, they agree that the standard the 
reviewing judge was bound to apply to the adjudicator’s decision was one of reasonableness. This 
standard was described by the Supreme Court in Dunsmuir v New Brunswick , 2008 SCC 9 at para 
47, [2008] 1 SCR 190 in the following way: 

A court conducting a review for reasonableness inquires into the qualities 
that make a decision reasonable, referring both to the process of articulating 
the reasons and to outcomes. Injudicial review, reasonableness is concerned 
mostly with the existence of justification, transparency and intelligibility 
within the decision-making process. But it is also concerned with whether the 
decision falls within a range of possible, acceptable outcomes which are 
defensible in respect of the facts and law. 
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[85] I agree with the way the parties have formulated the standard of review. There being no issue 
as to whether the reviewing judge chose the correct standard of review, the sole issue is whether the 
reviewing judge erred when she concluded that the adjudicator’s decision with respect to each of 
the four grounds of review was reasonable. 

VIII. Standing 

[86] I agree with my colleague’s conclusion that in the particular circumstances of this case, 
where the complainant’s side is otherwise unrepresented, the Commissioner has standing on appeal. 

IX. Analysis 


A. The statutory scheme 

[87] Before setting out the statutory scheme in detail it is necessary to make a few comments 
about the purpose behind the statute. 1 Advances in technology have made it possible for 
organizations to accumulate a great deal of information about an individual. In this case, for 
example, in the course of the transaction, Leon’s had access to the complainant’s name, her address, 
her credit card information, her driver’s licence number, her vehicle licence number, as well as her 
daughter’s name, address, and credit information. But data like this, when aggregated, can easily be 
misused or misappropriated. At the very least, it may result in unwanted marketing and solicitation, 
particularly when the personal information is shared with other organizations. In the worst case, it 
may lead to significant crimes such as identity theft. 

[88] A good example of the dangers inherent in the collection of personal information by 
organizations is found in the facts behind the Report of an Investigation into the Security, Collection 
and Retention of Personal Information, September 24, 2007, TJX Companies Inc/Winners Merchant 
International LP, P2007-IR-006 (Winners), a joint report of the Privacy Commissioners of Canada 
and Alberta which was discussed and applied by the adjudicator in the present case. Winners - a 
well-known retailer - was in the habit of collecting and storing a great deal of client personal 
information in the course of its business. Starting in 2005, and continuing at intervals into 2007, 
Winners’ computer system was compromised by intruders who gained access to much of this 
information and appropriated it for illegal purposes. 

[89] Personal privacy is an important social value that is being significantly eroded in this way. 
It is easy to comprehend the wrong when an organization sells or trades an individual’s personal 
information. But it is important to recognize that the starting point for the potential misuse of such 
data begins with its collection. Prior to the enactment of PIP A in 2003, there was no restriction on 


1 Statutory references are to PIP A, as it existed, in 2008. 
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an organization’s ability to collect, use and distribute personal information. The Legislature, 
however, recognizing the dangers associated with these activities, enacted PIPA to balance an 
individual’s right to keep personal information private against an organization’s legitimate need for 
such information. Thus, section 3 describes the overall purpose of the statute in the following way: 

3. The purpose of this Act is to govern the collection, use and disclosure of 
personal information by organizations in a manner that recognizes both the 
right of an individual to have his or her personal information protected and 
the need of organizations to collect, use or disclose personal information for 
purposes that are reasonable. 

[90] The definition of “personal information” is found in section l(k): 

“personal information” means information about an identifiable individual; 

[91] To balance the right of an individual to keep his personal information private, against the 
needs of the organization, the statute sets out a scheme by proscribing, absolutely, the collection, 
use and disclosure of personal information - unless certain conditions are met or certain exemptions 
apply. The first condition is consent. Section 7(1) sets out this general requirement: 

7(1) Except where this Act provides otherwise, an organization shall not, 
with respect to personal information about an individual, 

(a) collect that information unless the individual consents to the 
collection of that information, 

(b) collect that information from a source other than the individual unless 
the individual consents to the collection of that information from the 
other source, 

(c) use that information unless the individual consents to the use of that 
information, or 

(d) disclose that information unless the individual consents to the 
disclosure of that information. 

[92] If consent is demanded as a condition of supplying a service or product, section 7(2) makes 
clear that consent can only be extracted in this fashion to the point that it is “necessary” to provide 
the product or service. The section reads: 
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(2) An organization shall not, as a condition of supplying a product or 
service, require an individual to consent to the collection, use or disclosure 
of personal information about an individual beyond what is necessary to 
provide the product or service. 

[93 ] There are exceptions to the general requirement of consent set out elsewhere in PIP A . As this 
appeal deals with the “collection” of personal information it is necessary to refer to sections 14 and 
15 of the statute. Section 14 describes the general situations where personal information can be 
collected without consent. The opening words make clear that these are the only exceptions. The 
words read: 


14 An organization may collect personal information about an individual 
without the consent of that individual but only if one or more of the 
following are applicable... [emphasis added] 

[94] Section 15 deals specifically with the collection of personal information in the employment 
setting and indicates that slightly different rules apply in that context. Its opening words - 
“Notwithstanding anything in this Act other than subsection (2)...” — indicate it is intended as a 
single exception to the exclusivity of section 14. 

[95] Section 8 of the legislation indicates that consent can be in writing or oral, and consent may 
be deemed to have been given where the information is submitted voluntarily and it is reasonable 
for the person to have given the information voluntarily. Sections 8(1) and 8(2) read: 

8(1) An individual may give his or her consent in writing or orally to the 
collection, use or disclosure of personal information about the individual. 

(2) An individual is deemed to consent to the collection, use or disclosure of 
personal information about the individual by an organization for a particular 
purpose if 

(a) the individual, without actually giving a consent referred to in subsection 
(1), voluntarily provides the information to the organization for that purpose, 

and 

(b) it is reasonable that a person would voluntarily provide that information, 
[emphasis added] 

[96] A further form of deemed consent is found in section 8(3) which allows an organization to 
collect, use and disclose personal information where it has given an individual notice of its intention 
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to collect information, and given the individual a reasonable opportunity to decline, and there has 
been no response. 

[97] Section 11 places yet another limitation on the collection, use and disclosure of personal 
information even where consent has been properly obtained or deemed, or where it is not necessary 
to obtain consent. Section 11 provides: 

11(1) An organization may collect personal information only for 
purposes that are reasonable. 

(2) Where an organization collects personal information, it may do so only 
to the extent that is reasonable for meeting the purposes for which the 
information is collected, [emphasis added] 

[98] Finally, section 13 is also relevant to the collection of personal information. It stipulates that 
before an organization can collect personal information, even with consent, for a reasonable purpose, 
and only to the extent that it is reasonable to meet that purpose, it must give notice. The section 
reads: 

13 (1) Before or at the time of collecting personal information about an 
individual from the individual, an organization must notify that individual in 
writing or orally 

(a) as to the purposes for which the information is collected, and 

(b) of the name of a person who is able to answer on behalf of the 
organization the individual’s questions about the collection. 

(The requirements of section 13 do not apply to deemed consent under section 8(3): see section 
13(4)). 

[99] In summary, the Legislature has chosen to balance the individual’s right to privacy against 
the needs of an organization by the following scheme: 

1. Organizations are prohibited from collecting personal information without 
an individual’s consent, unless the information falls within an exception 
specifically provided in sections 14 and 15. 

2. Organizations cannot require consent to the collection of personal 
information as a condition of supplying a service or product unless the 
collection is necessary to provide the product or service. Necessity 


2011 ABCA94 (CanLII) 


Page: 32 


becomes the only basis for making consent a condition of the provision of a 
service or product. 

3. Consent can be oral or in writing and can be deemed where the conditions in 
section 8 are met. 

4. Even where an individual consents or is deemed to have consented to the 
collection of personal information, or where consent is unnecessary under 
section 14, an organization can only collect information for purposes that 
are reasonable, and then only to the extent that is reasonable for meeting 
that purpose. Section 11 is not an exception to obtaining consent. Rather, 
as both parties acknowledged in supplemental argument, even when a person 
freely consents to the collection of information, organizations are prohibited 
from collecting it unless section 11 is satisfied. Were this not the case, there 
would be no incentive to obtain consent and organizations would simply rely 
on section 11. Sections 7 and 14 would, in large part, be unnecessary. 

5. Consent, when obtained, must be informed. An organization must notify the 
individual whose personal information is being collected why collection is 
necessary and who, within the organization, has been delegated to answer 
questions about the collection. 

[100] With these principles in mind, I turn to the issues raised on appeal. 

B. Issue One - Was the adjudicator’s determination that driver’s licence numbers and 

licence plate numbers are “personal information” reasonable? 

[101] Leon’s submits that neither the complainant’s driver’s licence number, nor her vehicle 
licence plate number, amount to “personal information” as neither is “information about an 
identifiable individual” as described by section l(k) of PIP A. In support of this argument, Leon’s 
says that the legislative intent is to proscribe the collection of information about an individual that 
is personal - such as taste, personal style or personal intentions - and gives rise to a reasonable 
expectation of privacy. In Leon’s view, neither a driver’s licence number, nor a vehicle plate 
number, disclose this kind of information. Moreover, Leon’s says that the information is not about 
an identifiable person because the complainant’s name was not stored on the same document as 
either the driver’s licence number or plate number. Therefore, her identity could not be ascertained 
without reference to access-restricted government databases. As a result, Leon’s says that the 
adjudicator’s findings are unreasonable. 


2011 ABCA94 (CanLII) 


Page: 33 


[102] To assess the merit of Leon’s submissions, it is necessary to examine the definition of 
“personal information” under PIP A. Unfortunately, there is little judicial authority interpreting the 
meaning of “information about an identifiable individual” in privacy legislation such as PIP A which 
regulates the relationship between individuals and private organizations. These words have been 
interpreted with respect to privacy legislation, however, which regulates the use and disclosure of 
personal information by public bodies. While the interests being balanced in such legislation are not 
identical to those being balanced in legislation dealing with private organizations, they are similar, 
with the result that the authorities interpreting such legislation are relevant and helpful. 

[103] The words “information about an identifiable individual,” for example, are found in section 
3 of the federal Privacy Act, RSC 1985, c P-21 {Privacy Act) and were interpreted by the Supreme 
Court of Canada in Dagg v Canada (Minister of Finance), [1997] 2 SCR 403, 148 DLR (4th) 385. 
In that case, the issue was whether sign-in logs used at the Ministry of Finance amounted to personal 
information and were thus protected from disclosure under freedom of information legislation. The 
log information was collected for a period of a month to determine week-end use for fire and 
emergency purposes. 

[104] As the identity of employees was disclosed in the logs, there was no dispute that the 
information related to identifiable individuals. The sole question was whether the information found 
in the logs was information “about” those individuals. Speaking for the entire court on this point, 
LaForest J adopted a broad approach to the scope of personal information in privacy legislation. He 
found that the section was designed to capture any information about a particular person, subject 
only to specific exceptions found in the Privacy Act. He stated at paras 68-69: 

In its opening paragraph, the provision states that “personal information” 
means “information about an identifiable individual that is recorded in any 
form including, without restricting the generality of the foregoing”. On a 
plain reading, this definition is undeniably expansive. ... 

As noted by Jerome A.C.J. in Canada (Information Commissioner) v. 

Canada (Solicitor General), supra, atp. 557, the language of this section is 
“deliberately broad” and “entirely consistent with the great pains that have 
been taken to safeguard individual identity”. Its intent seems to be to 
capture any information about a specific person, subject only to specific 
exceptions; see J. Alan Leadbeater, “How Much Privacy for Public 
Officials?”, speech to Canadian Bar Association (Ontario), March 25, 1994, 
at p. 17. Such an interpretation accords with the plain language of the statute, 
its legislative history and the privileged, foundational position of privacy 
interests in our social and legal culture, [emphasis added] 
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[105] His Lordship went on to conclude that because the information requested described the times 
during which employees of the Department of Finance attended the workplace on weekends it 
amounted to information about those employees and was, prima facie, personal information about 
them. This same broad definition was later applied by the court to the employment records of four 
police officers in Canada (Information Commissioner) v Canada (Commissioner of the Royal 
Canadian Mounted Police), 2003 SCC 8, [2003] 1 SCR 66. 

[106] The Ontario courts have also interpreted the phrase “information about an identifiable 
individual”, as found in Ontario’s Freedom of Information and Protection of Privacy Act, RSO 
1990, c F31, and concluded that a broad interpretation is required. In Ontario (Attorney General) 
v Ontario (Information and Privacy Commissioner) (2001), 154 OAC 97, 16 CPR (4th) 460 (ONSC 
Div Ct), (aff d Ontario (Attorney General) v Pascoe (2002), 166 OAC 88, 22 CPR (4th) 447 (Ont 
CA)), the Ontario Superior Court of Justice (Divisional Court) considered whether doctors’ billing 
information qualified as “information about an identifiable individual”. The question in the case was 
not whether billing information was information “about” a doctor. Rather, the issue related to 
whether individual doctors could be identified from the information so that the information 
amounted, in each case, to information about an identifiable individual. In this context, the court 
held that any information which, when combined with other information, could identify a person, 
amounted to information about an identifiable individual under the statute. The court stated at paras 
14-15: 


While the records in question do not name the physician, it is co mm on 
ground that the records may themselves, or in combination with other 
information, identify the individual even if he or she is not specifically 
named. The test is accepted as follows: 

“If there is a reasonable expectation that the individual can be 
identified from the information, then such information qualifies under 
subs. 2(l)as personal information.” Order P-230, [1991] O.I.P.C.No. 
21 . 

The test then for whether a record can give personal information asks if there 
is a reasonable expectation that, when the information in it is combined with 
information from other sources otherwise available, the individual can be 
identified. A person is also identifiable from a record where he or she could 
be identified by those familiar with the particular circumstances or events 
contained in the record. See Order P-316, [1992] O.I.P.C. No. 74; and Order 
P-651, [1994] O.I.P.C. No. 104. [emphasis added] 
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[107] Yamauchi J came to a similar conclusion in University of Alberta v Alberta (Information and 
Privacy Commissioner), 2009 ABQB 112, 470 AR 72. In that case, a university professor objected 
to the publication of statistical employment information concerning teaching effectiveness, the 
number of published papers and merit increase recommendations regarding members of the faculty 
of Electrical and Computer Engineering. The professor argued that the information was displayed 
in such a way that anyone reviewing the published material could tell what parts of it referred to 
him. It followed, therefore, that the information, which concerned his effectiveness as a teacher and 
scholar, was “information about an identifiable individual” under Alberta’ ^Freedom of Information 
and Protection of Privacy Act, RSA 2000, c F-25 which could not be disclosed without his consent. 
An adjudicator from the Privacy Commissioner’s office agreed with him and the University sought 
judicial review. 

[108] The reviewing judge found, given the nature of the information in dispute, that if the 
complainant could be identified from the information he was an identifiable individual under the 
definition of personal information. He stated at para 64 of his reasons: 

If one could glean personal information from the numerical information, 
however, that alone would be a disclosure of personal information. As stated 
in Human Resources at para. 21: 

... it is not necessary to specifically name employees for there to be 
recorded information about an identifiable individual. Facts and 
event, the context in which information is given, as well as the nature 
and content of the information may also be personal information if it 
is shown to be recorded information about an identifiable individual. 

The key here is whether there is an “identifiable” individual. 

[109] The Federal Court of Appeal has also interpreted the phrase “information about an 
identifiable individual,” as found in the federal Privacy Act. In Canada (Information Commissioner) 
v Canada (Transportation Accident Investigation and Safety Board), 2006 FCA 157, [2007] 1 FCR 
203, the Canadian Transport Accident Investigation Commission and Safety Board refused to release 
information regarding four air occurrences that had been investigated because it would involve the 
release of personal information. The court accepted the logic of the Ontario courts with respect to 
the concept of an “identifiable individual”, suggesting the words implied “someone whom it is 
reasonable to expect can be identified from the information in issue when combined with 
information from sources otherwise available” (para 43). It took a narrower view, however, of the 
words “information about” than that taken by FaForest J in Dagg. The Federal Court held that once 
an individual was identified, or found to be identifiable, there was still a requirement that the 
information being sought had to be sufficiently connected to the individual to provoke an 
expectation that the information would be kept private. In coming to this conclusion, the court relied, 
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in part, on dicta from LaForest J’s decision in Dagg discussing the search and seizure cases under 
the Charter of Rights and Freedoms. 

[110] While I agree with the Federal Court that the phrase “information about an identifiable 
individual” requires two discrete inquiries - is there information “about” an individual, and can that 
individual be identified -1 do not accept that the concept of personal information is as narrow as 
suggested. The Supreme Court made clear in Dagg that the test to be applied is a broad one, and that 
personal information includes “any information about a specific person” provided that person can 
be identified. Thus, provided the information discloses something about an identifiable individual 
it amounts to personal information. 

[111] Furthermore, I do not find the search and seizure cases useful in understanding the meaning 
of personal information as found in privacy legislation. The comments relied upon by the Federal 
Court of Appeal were clearly dicta. Having already determined that the phrase “information about 
an individual” meant any information about that individual, LaForest J simply went on to discuss 
the narrower test employed in the search and seizure cases under the Charter of Rights and 
Freedoms. He found that an application of the stricter test employed in the search and seizure cases 
would also have been satisfied on the facts of Dagg. But he noted, at para 70, that this was “not 
strictly necessary” to his analysis, as he had already defined personal information broadly. In my 
view, therefore, the Federal Court’s reliance on comments relating to application of the search and 
seizure test failed to appreciate that Laforest J had already set a broader test for privacy legislation 
of this type. 

[112] Moreover, while the concept of a “reasonable expectation of privacy” may be useful in 
describing the zone into which the police cannot intrude without reasonable and probable grounds, 
it does not assist in the interpretation of statutes such as PIPA, which are concerned with controlling 
the collection, use and distribution of an individual’s personal information in the world of private 
commerce. PIPA does not purport to describe a protected zone of privacy into which the state cannot 
intrude. Nor does it seek to protect personal information of all kinds from all persons. Rather, the 
statute protects the collection, use and transmission of personal information about an individual 
where such collection, use or transmission is not reasonably necessary. It is legislation aimed at 
curbing abuses with respect to such information in the world of commerce. The distinction between 
these two strategies was noted by Colin H.H. McNaim and Alexander K. Scott in their text on 
Privacy Law in Canada (Markham: Butterworths, 2001) at 2-3: 

Lawmakers - legislators, judges, and administrative tribunals - have 
generally taken the broad privacy-protection approach in the tort and 
employment law areas. ... These statutes do not generally define precisely 
what territory privacy covers. ... In these areas, Canadian lawmakers have 
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chosen to protect privacy as such, but without the benefit of any precise 
working definition of the term. 

In other areas, Canadian lawmakers have focused on personal information 
protection. Instead of protecting privacy per se, they have opted to take on 
the seemingly more modest goal of controlling the collection, use, and 
disclosure of such information. The most striking example of this approach 
is found in the recently enacted Personal Information Protection and 
Electronic Documents Act. 

[113] Alberta’s PIP A is closely modelled after the federal Personal Information Protection and 
Electronic Documents Act, SC 2000, c 5 ( PIPEDA ). The strategy in both acts is to protect privacy 
by giving individuals more control over the collection of any and all information about them, and 
ensuring that such information is only collected, used, and disclosed by private organizations where 
reasonably necessary. It is aimed at limiting unnecessary data aggregation. This is a different 
approach than deciding first what information is intended to be kept private and then restricting the 
distribution of that information. PIP A is not concerned with whether the information was made in 
the expectation of privacy. Rather, PIP A is aimed at curbing the collection, use and disclosure of 
information about identifiable persons, in the hopes of preventing identity theft and curbing any 
misuse of information about the citizens of Alberta. Limiting misuse starts with limits on the 
collection of personal information. Although PIPA involves a balancing of interests, they are 
different interests than those involved in balancing the rights of citizens to be free from intrusions 
by the state. 

[114] In my view, therefore, the following principles can be gleaned from the authorities regarding 
the interpretation of the words “information about an identifiable individual” found in section 1 (k) 
of PIPA: 

1. The words used are deliberately expansive and must be interpreted broadly: 

( Dagg ; (Information Commissioner) v Canada (Commissioner of the Royal 
Canadian Mounted Police)). The words “information about” describe any 
information “about” an identifiable individual and not just information an 
individual would “reasonably expect” to keep private. 

2. The statute speaks of an “identifiable individual” not an “identified 
individual”. Thus, the information must be about a person who is known or 
can be identified either from the information itself, or when that information 
is combined with other information: (Pascoe; University of Alberta v Alberta 
(Information and Privacy Commissioner); Canada (Information 
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Commissioner) v Canada (Transportation Accident Investigation and Safety 
Board)) 

[115] I turn to the issue of whether it was reasonable for the adjudicator to conclude that the 
complainant’s driver’s licence number and vehicle licence number amounted to “personal 
information”. To make this assessment, the adjudicator was obliged to determine whether either of 
these numbers revealed information “about” an individual, and whether that individual was 
identifiable. While she did not conduct two discrete enquiries, she found, nonetheless, that both 
criteria were met. She stated at paras 12-13: 

While it is true that every individual could not look at drivers’ license 
numbers and know whose license it is, drivers’ license numbers alone are 
still information about an identifiable individual. It is a unique number 
assigned to an individual. When searched using the appropriate database, it 
can easily be connected to a name, birth date, physical description and 
various other pieces of personal information. The same would be true of a 
license plate number, which, if searched, would reveal personal information 
about the person to whom the license plate number is registered. 

I was not provided with a copy of the pick tickets by the Organization as part 
of its submission. The Organization did advise that it collected this 
information which the organization believes is only usable by the police 
should a fraud investigation become necessary. Presumably, in order to make 
this information useful if necessary, there would have to be some way of 
searching it. Although the Complainant’s name was not recorded on the pick 
tickets, presumably the invoice number for the sale was. This number could 
then lead the Organization back to the Sales Receipt and Sales Order which 
does have the Complainant’s name on it. If the person picking up the 
merchandise was the customer, the pick ticket could link back to the sales 
order and receipt which contain the customer’s name and address. 

[116] Were these conclusions reasonable? Dealing first with the adjudicator’s decision about the 
driver’s licence number, the adjudicator found that the number amounted to information about an 
individual because it could lead to further information about the licence holder, such as his or her 
age, address and physical description, when searched in the appropriate database. I agree. Indeed, 
I would have gone further and found that a person’s driver’s licence number is, by itself, 
“information about” that person. In simple terms, just as a person has a certain eye and hair colour, 
a person has a driver’s licence number. The significance of the number is demonstrated by the fact 
that driver’s licence numbers are often sought by rogues and fraud artists wishing to steal a person’s 
identity. It is exactly the type of information the statute seeks to prevent organizations from 


2011 ABCA94 (CanLII) 


Page: 39 


collecting unnecessarily. A driver’s licence number is private information about an individual 
because of what it represents and what it can be used for. The privacy of this information must be 
guarded sedulously. 

[117] The adjudicator also found that the information concerned an identifiable individual. She did 
this in two ways. First, she assumed that a means must exist by which the organization could 
associate the name of the person picking up the purchased item with the driver’s licence number. 
She reasoned, therefore, that as Leon’s would want to track the licence number back to the sales slip, 
which contained the complainant’s name, the pick tickets must have contained a reference to the 
invoice. As Leon’s did not supply the pick ticket to the adjudicator, she was entitled to draw this 
inference. Second, the adjudicator found that even without cross-referencing the pick ticket to the 
sales receipt, the complainant’s identity could be ascertained by searching the appropriate database. 
This, too, was a reasonable conclusion because as long as the complainant could have been 
identified through the information collected, “when combined with information from other sources,” 
this was enough to satisfy the requirement that an individual be identifiable would be satisfied: 
Pascoe; Canada (Information Commissioner) v Canada (Transportation Accident Investigation and 
Safety Board). 

[118] In my view, the adjudicator’s conclusion that the complainant’s driver’s licence number 
amounted to “personal information” was well within “the range of acceptable outcomes which are 
defensible in respect of the facts and law.” It was reasonable and there is no basis for interference. 

[119] The same is true of the adjudicator’s decision with respect to the complainant’s vehicle 
licence number. The question of whether a motor vehicle licence number in this case is personal 
information is not as clear with a driver’s licence number. While it is suggested that a licence plate 
number is information about an automobile rather than an individual, the licence plate number, as 
the adjudicator noted, when searched in the appropriate database, also produces information about 
the owner which in the vast majority of cases will be the person picking up the item. Furthermore, 
I am satisfied that even where the pick up person is not the owner, the type of car a person drives 
is information about that individual’s choices and status in life. This is so whether that car is owned, 
rented, leased or borrowed. A licence plate number of a car driven by an individual is, therefore, 
information about that individual, despite also being information about the automobile to which it 
is attached, the province in which it is registered, and innumerable other things. 

[120] Much was made at the appeal hearing about licence plate numbers and the fact that they are 
publicly displayed. It was argued that because anyone can copy down a licence plate number, these 
numbers cannot amount to personal information about an individual as there is no expectation of 
privacy concerning them. But, as discussed above, this legislation is not designed to protect an 
expectation of privacy. Nor is it designed to protect against the collection, use and disclosure of 
personal information by one’s neighbour. It is aimed at organizations. PIP A is the Legislature’s 
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acknowledgment that the use of modern technology in commerce has made vast quantities of 
personal information publicly available, and while it is impossible to regulate the flow of 
information about individuals completely, it is possible to control its collection, use and disclosure 
by organizations. Every datum centralized in one locale increases the ease of targeting an individual 
for mass marketing or identity theft. 

[121] Therefore, the fact that a licence plate number is openly displayed, for ease of law 
enforcement, is not determinative when it comes to deciding whether it is personal information, or 
whether an organization is entitled to collect, use and distribute it. More importantly, perhaps, and 
as the adjudicator found, even though the vehicle licence number itself is publicly displayed, the 
number is merely a conduit to other personal information about the owner that is not publicly 
available (see Alta Reg 140/2003, Access to Motor Vehicle Information Regulation). 

[122] I would add, with respect to both numbers, that Leon’s wanted to collect them precisely 
because they could lead to personal information about the complainant. Leon’s cannot now be heard 
to say that the numbers did not disclose personal information when the whole reason behind their 
collection was to establish a path to the complainant in the event of fraud. 

[123] In summary, the adjudicator’s conclusion that both licence numbers were personal 
information under PIPA was reasonable and the reviewing judge correctly afforded that decision 
deference. 

C. Issue Two - Did the Commissioner mis-state or misapprehend the purpose of the pick¬ 
up sales policy? 

[124] Leon’s submits that although the adjudicator correctly found that the purpose of the policy 
was to assist Leon’s customers and the police once fraud had been committed, she applied the policy 
as if its purpose was the prevention of fraud when assessing the reasonableness of the policy under 
sections 11(2) and 7(2) of PIPA. Leon’s submits that by converting the purpose of the policy into 
the prevention of fraud the adjudicator set up a “straw man”, and that if she had assessed the policy 
in light of the purpose first identified she would have come to a different conclusion. 

[125] In my view, there is no merit to this argument. I agree with my colleague that there is no 
meaningful distinction to be made between a policy that prevents fraud and one that aids in catching 
those responsible for it. In any event, as the reviewing judge noted, the adjudicator was fully alive 
to all of Leon’s arguments and its reasons for collecting the licence numbers. She understood that 
the collection of the complainant’s personal information was designed to assist Leon’s, its customers 
and the police in the event of fraud, and the adjudicator’s reference to fraud prevention does not alter 
that fact. Lurthermore, even Leon’s referred to fraud prevention as part of the reason for the policy. 
As the adjudicator noted at paras 19-20 of her reasons: 
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The Organization provided me with a revised procedure memo dated June 1, 

2004 (“written policy memo”) which states that in order to prevent 
incidences of fraud, when items are being picked up after the date of 
purchase, identification is required. This is reasonable, as the sales employee 
may not have been the employee that rang in the original sale and therefore 
confirming the identity of the individual picking up the item is a 
reasonable way of preventing fraud in this situation. 

Further, the Organization argues that by collecting only drivers’ license 
numbers and not the names and addresses of those picking up the 
merchandise, it has chosen the safest means of preventing fraud, 
[emphasis added] 

[126] Thus, a fair reading of the adjudicator’s reasons reveals that she understood the appellant’s 
argument. She understood that the policy was designed to protect Leon’s and its customers in the 
event of a wrongful pick up. She did not act unreasonably in considering the purpose of preventing 
fraud in assessing whether Leon’s policy was reasonable for the purposes of section 11(2) of PIPA, 
or whether it went “beyond” what was required for purposes of section 7(2). The reviewing judge 
correctly dismissed this ground of review. 

D. Issue Three - Did the Commissioner fail to undertake the balancing mandated by 
section 3 of PIPA? 

[127] Leon’s submits that once the adjudicator determined that individual sections of PIPA had 
been breached she was then obliged to conduct a balancing under section 3. This section reads: 

The purpose of this Act is to govern the collection, use and disclosure of 
personal information by organizations in a manner that recognizes both the 
right of an individual to have his or her personal information protected and 
the need of organizations to collect, use or disclose personal information for 
purposes that are reasonable. 

[128] As I have already discussed, at some length above, section 3 sets out the statute’s purpose, 
and the remainder of the statute describes the means of accomplishing it. Flere the Legislature has 
chosen to balance the interests described in section 3 by proscribing, inter alia, the collection of 
personal information without consent, actual or deemed, subject to certain specified exceptions. 
Furthermore, even where informed consent is provided, the Legislature has provided a limitation 
to collection, found in section 7(2) which was held to have been breached in this case. That section 
reads: 
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7(2) An organization shall not, as a condition of supplying a product or 
service, require an individual to consent to the collection, use or disclosure 
of personal information about an individual beyond what is necessary to 
provide the product or service, [emphasis added] 

[129] Finally, even where there is consent, or consent is unnecessary, the Legislature has created 
a further limitation found in section 11, which was also held to have been breached in this case. That 
section reads: 


11(1) An organization may collect personal information only for purposes 
that are reasonable. 

(2) Where an organization collects personal information, it may do so 
only to the extent that is reasonable for meeting the purposes for 
which the information is collected, [emphasis added] 

[130] Thus, while the statement of purpose found in section 3 informs the statute’s interpretation, 
neither section 3, nor any other section, prescribes a balancing procedure that must take place 
separate and apart from what is found in other sections of the Act. The scheme for achieving the 
legislative purpose is set out in the statute and that scheme governs. That scheme prohibits the 
collection, use and disclosure of personal information unless certain criteria are met. This is the 
means the Legislature has chosen to achieve the purpose set out in section 3. 

[131] Furthermore, I am satisfied that the adjudicator did not come to an unreasonable conclusion 
in her interpretation and application of these sections. It might have been preferable for the 
adjudicator to start with the issue of consent, and whether it was properly given or required, as 
section 11 is the last hurdle an organization must overcome to justify the collection of personal 
information. Nevertheless, the adjudicator began her analysis by looking at section 11 to determine 
whether the complainant’s personal information was being collected for a reasonable purpose 
(11(1)), and whether in collecting that information Leon’s had gone beyond what was “reasonable 
for meeting the purposes for which the information was collected (11 (2)). She found that preventing 
fraud was a reasonable purpose. She determined, however, that collecting the licence numbers went 
beyond the statutory limitation set out in section 11(2) of collecting personal information only to 
the extent that was reasonable. 

[132] In arriving at that decision, she considered several decisions from the Commissioner’s office 
in which it was held that while it might be reasonable to collect names, addresses and telephone 
numbers to meet the purpose of preventing fraud, collecting drivers’ licence numbers were beyond 
what was reasonable. One of those cases was the Investigation Report in Winners, which she 
discussed at paras 31-32 of her decision: 
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In Investigation Report P2007-IR-006, the Alberta Information and Privacy 
Commissioner and the Federal Privacy Commissioner were jointly 
investigating the procedures of a large multinational corporation that was the 
victim of a security breach in which customers’ information was accessed by 
unauthorized individuals. In their joint investigation the Commissioners 
commented on the Organization’s practice of recording drivers’ license 
numbers, names and addresses when individuals were returning merchandise. 
It did this in order to discourage fraud and to track customer return habits for 
indicators of fraudulent activities, such as frequent returns without receipts. 

The Commissioners found that although it was acceptable to collect names 
and addresses of customers returning items, it was not acceptable to record 
drivers’ license numbers. They stated: 

“...a driver’s license number is an extremely valuable piece of data to 
fraudsters and identity thieves intent on creating false identification 
with valid information. After a drivers’ license identity numbers have 
been compromised, they are difficult or impossible to change. For 
this reason, retailers and other organizations should ensure that they 
are not collecting identity information unless it is necessary for the 
transaction.” [emphasis in original] 

[133] She went on to conclude at paras 34-37 of her decision: 

The statement by [the] Federal Privacy Commissioner and the Alberta 
Information and Privacy Commissioner in Investigation Report P2007-IR- 
006 speaks directly to the Organization’s argument that it has chosen a safer 
and less intrusive way of preventing fraud than recording a name, address, 
or contact information from the person picking up the merchandise as the 
information it collects is only useful to the police and not to dishonest 
employees or thieves. Drivers’ license numbers are very sensitive pieces of 
information that are extremely valuable to fraudsters and identity thieves. 
Several Orders and Investigative Reports published by this Office have made 
it clear that collecting names and addresses in order to prevent fraud against 
an Organization is acceptable in some cases but the recording of drivers’ 
license numbers is not. 

Therefore the contention by the Organization that its policy of recording of 
drivers’ license numbers is safer and less invasive than collecting names and 
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contact information runs contrary to prior findings of the Federal Privacy 
Commissioner and the Alberta Information and Privacy Commissioner. 

Based on the Investigation Reports and Orders that I have cited, I find that 
the recording of drivers’ license numbers by the Organization is not 
reasonable for the purposes of the collection and is contrary to section 11(2) 
of the Act. 

I find the same for the recording of license plate numbers of individuals 
picking up merchandise. In fact, the recording of this personal information 
has even less reasonable connection to meeting the purposes of the collection 
than the recording of the driver’s licence numbers. As was pointed out by the 
Complainant in her submissions, she could have been driving someone else ’ s 
vehicle or a rental vehicle. It is unclear to me, how recording that information 
would assist in the stated purpose of preventing fraudulent pick ups, as there 
is no way of confirming the identity of the individual at the time of the pick 
up by looking at the licence plate number of by recording it so as to 
determine the owner through a registry search. 

[134] In my view, there is nothing unreasonable about these findings. Section 11(2) makes clear 
that an organization can collect personal information “only to the extent that is reasonable to meet 
the purpose for which the information is collected.” “Only to the extent” is a limiting provision, and 
suggests that an adjudicator must examine what personal information is available, and its potential 
utility, and allow only for the collection of only such information the organization reasonably needs 
to meet its purposes. Reasonably as defined under section 2 of PIPA “...is what a reasonable person 
would consider appropriate in the circumstances.” 

[135] In this case, the adjudicator found a breach of section 11 (2) on the basis of existing authority 
holding that the goal of preventing fraud, or catching fraudsters, can be met by collecting other 
information from the pick up person, such as her name, address and other contact information, that 
had a less detrimental effect upon her privacy. The principal authority which she applied was the 
Report of the Federal and Alberta Privacy Commissioners in Winners. Due to the adjudicator’s 
reliance on this Report, it is instructive to review the logic that the Commissioners applied in coming 
to the conclusion that they did. 

[136] Winners’ difficulties arose when its computer system was hacked into by rogues who made 
off with, among other things, a bank of drivers’ licence numbers. The numbers had been collected 
and stored to track and prevent fraudulent returns. The Commissioners considered whether the 
collection and storage of the drivers’ licence numbers offended the privacy legislation in their 
respective jurisdictions. They agreed that identifying and investigating fraudulent returns for loss- 
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prevention purposes was a legitimate activity. They felt, however, that there was nothing unique 
about a driver’s licence number that assisted in identifying a person and his or her shopping return 
habits. Indeed, all that was required to meet the purpose of loss-prevention was to record “a number- 
any number - that can be consistently linked to an individual (and one that has more longevity and 
is more accurate than a name and telephone number)” (para 42). 

[137] To the Commissioners, therefore, a driver’s licence number was far less useful in identifying 
fraud artists than the actual name and address on the driver’s licence. Balanced against this was the 
danger, very real in the case before it, that a driver’s licence number could be used in identity theft. 
Thus, they concluded that collecting the name and address on the driver’s licence was reasonable 
for meeting the purpose of loss prevention, but collecting the actual driver’s licence number was not. 

[138] This logic is spelled out more concretely in Collection of Driver’s Licence Numbers Under 
Private Sector Privacy Legislation - A Guide for Retailers, a document distributed by the offices 
of the Federal, Alberta, and British Columbia Privacy Commissioners. The Privacy Commissioners 
note at 3: 


Businesses have presented many arguments regarding their purposes for 
recording driver’s licence numbers, or even photocopying the entire driver’s 
licence itself. Some of those reasons are as follows: 

to properly identify a person 

to deter and detect fraud and other crime 

to protect assets 

to recover assets, report matters to police or to trace or find someone 
later 

to prove the organization’s staff examined identification 

to ensure that someone is licenced to drive 

By and large, the federal and provincial Privacy Commissioners have agreed 
with those Canadians who think that recording driver’s licence numbers is 
excessive. The Commissioners understand the organizations’ reasons, but 
they tend to think that they go too far by recording the numbers. Most of the 
reasons cited above can be addressed by simply examining identification, 
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recording the person’s name as it appears on the licence, or perhaps by 
also recording the address displayed on the licence, [emphasis added] 

[139] This document also speaks directly to Leon’s stated purpose in collecting drivers’ licence 
numbers. Under the heading “Reason: To recover assets, report to police or find someone later” the 
Commissioners write: 

Many retailers suggest that they can report a person and their driver’s licence 
number to police in the event of a crime (such as fraud), or the driver’s 
licence number can be used to trace a person if property is not returned or 
there is an outstanding debt. Organizations often think that it will be helpful 
to police, and easier to find someone, if the driver’s licence number can be 
searched in motor vehicle registries. However, if an organization is already 
verifying a person’s name and address (and perhaps recording the 
information as it appears on the licence), this information in itself will be 
enough to give to police in almost all cases. Police are able to search motor 
vehicle registries using a verified name (perhaps cross-referenced with an 
address) and do not require the driver’s licence number. 

Similarly, recording a driver’s licence number does not necessarily assist the 
organization itself in finding an individual, since most organizations cannot 
use this information to access information in motor vehicle registries. 
Further, the organization has already collected the very information that it 
would be useful to acquire from such a database - the individual’s name and 
address. 

[140] In my view, therefore, there is considerable merit to the logic set out in Winners and the 
adjudicator cannot be faulted for applying it. Leon’s purposes in preventing and investigating fraud 
could have been easily met in this case by requiring that staff ask to see the complainant’s driver’s 
licence, and then collecting the name and address on it. This would allow Leon’s to ensure that the 
proper person is picking up the goods, but it would have had a less detrimental effect upon the 
complainant’s privacy than collecting and storing the driver’s licence number. The utility of this 
approach also speaks to the reasonableness of the adjudicator’s conclusions about the vehicle licence 
number. Collecting a number which does not serve to identify the individual picking up the item in 
question is of limited use in preventing fraud or catching a fraud artist, although it may ultimately 
reveal personal information about the owner. 

[141] I would add, as a postscript, that there was even less need for the personal information here 
because Leon’s already had a great deal of information about the complainant which it could use to 
track her down in the event of fraud. Along with the personal information it was entitled to collect 
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from her driver’s licence, Leon’s also had her credit card information, as well as her daughter’s 
address and credit information. It should also be noted that the furniture, in this case, was paid for 
in full. 

[142] It follows that the adjudicator’s decision was reasonable as it was transparent, intelligible, 
and fell “within a range of possible acceptable outcomes which are defensible in respect of the facts 
and law.” Furthermore, the adjudicator relied on authority from the Commissioner’s office 
sanctioning the collection of other personal information to assist in the detection and prevention of 
fraud that is not as conducive to identity theft, such as an individual’s name, address and other 
identifying information. The Commissioner has developed an expertise in dealing with privacy 
issues, and assessing the risks that attach to the collection of an individual’s personal information. 
Consistency of approach is important. It follows that a decision of this kind is entitled to 
considerable deference. 

[143] Similarly, I find that the adjudicator’s decision with respect to the interpretation and 
application of section 7(2) was reasonable. The adjudicator held at paras 48-49 of her reasons: 

In my view the key to section 7(2) of the Act is defining what is necessary 
to provide the product or service. Prior orders have found that the term 
“necessary” in section 7(2) of the Act does not mean “indispens[a]ble” in the 
sense that a transaction could not be completed but for the collection of 
personal information. As the Commissioner stated in Order P2007-016: 

“...if an organization can demonstrate that collection of personal 
information is necessary to enable it to meet a reasonable purpose 
relating to a transaction, such as to protect itself against fraud, then 
the collection may be a necessary condition for the purposes of 
section 7(2).” 

Section 7(2) of the Act must be read in the context of section 11 of the Act 
(see Order P2006-011 at paragraph 45). As I have found above that the 
recording of drivers’ license numbers and license plate numbers are not 
reasonably connected to the prevention of fraud under section 11(2) of the 
Act, I also find that the recording of Complainant’s driver’s license number 
and license plate number is not necessary to meet the purpose of prevention 
of fraud in the purchase and pick up of merchandise. 

[144] In essence, the adjudicator found that because she had already found that the collection of 
the two licence numbers went beyond what was reasonable to achieve the purpose behind Leon’s 
policy, thus amounting to a breach of section 11(2), this finding also established a breach of section 
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7(2). The test under section 7(2) is whether in requiring an individual’s consent the organization has 
gone “beyond what is necessary to provide the product or service.” This section is designed to 
prevent a form of forced consent. The adjudicator’s conclusion that the collection of the numbers 
was unnecessary to provide the product or service here is clearly reasonable and owed deference. 

[145] My colleague suggests it was not unreasonable for Leon’s to conclude that collecting the 
name and address from the driver’s licence would be inadequate because “common names are 
indistinguishable and the address may be out of date” (para 60). But it is difficult to see how these 
problems would be solved by the use of either licence number. If the police performed a search of 
the driver’s licence number in the appropriate database they would come up with the same name and 
address that was on the driver’s licence. Any other identifying information, such as the height and 
weight of the licensee, would be just as available by searching the database with the name and 
address. As far as the vehicle licence number is concerned, that number would only lead to the name 
and address of the registered owner, information that is no less certain to be accurate than the 
information on the driver’s licence. 

[146] Finally, while not necessary to my decision, I note that my colleague, in discussing the 
application of section 11(2) of PIPA, appears to take the position that as long as a policy is 
reasonably connected to its purpose it would not infringe section 11(2). With respect, I do not agree. 
The question is not whether information is reasonably connected to the purpose of the policy but 
whether the information has been collected “only to the extent” that is reasonable for meeting the 
purpose for which the information is collected. This suggests that collection should not go beyond 
what is actually reasonably required or needed, an interpretation that is consistent with the purpose 
of the statute. The adjudicator acted quite properly in protecting highly sensitive information, such 
as the complainant’s driver’s licence number where its collection was not reasonably necessary. 

[147] In summary, the adjudicator did not fail to balance the interests set out in section 3 of PIPA. 
The balancing of those interests takes place, not in any overarching procedure, but in the application 
of the rest of the statute. In that regard, the adjudicator’s decision that Leon’s breached sections 
11(2) and 7(2) of PIPA was reasonable, as the reviewing judge correctly found. The appellant does 
not dispute the adjudicator ’ s findings with respect to section 13. It follows that this ground of appeal 
must be dismissed. 

E. Issue Four - Did the Commissioner fail to interpret PIPA in light of its remedial 
purpose? 

[148] Leon’s submits that in interpreting and applying a remedial statute, such as PIPA, recourse 
must be had to the mischief the statute is designed to prevent. Leon’s goes on to argue that the 
statute is designed to prevent identity theft and intrusive marketing activity. Thus, it submits, the 
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adjudicator came to an unreasonable decision by failing to note that Leon’s policy does not promote 
either activity. 

[149] I begin by noting that it does not matter whether Leon’s policy actively promotes identity 
theft and intrusive marketing activity. The statute is designed to protect against the opportunity for 
such abuse by limiting the collection, use and disclosure of personal information. The adjudicator 
relied on the Winners investigation report, P2007-IR-006, in which both the Commissioner, and the 
Federal Privacy Commissioner, found that the collection of drivers’ licence numbers was 
inappropriate because a driver’s licence number “is an extremely valuable piece of data to fraudsters 
and identity thieves intent on creating false identification with valid information.” In coming to this 
conclusion the Commissioners were not saying that the retailers in question had adopted policies 
designed to contribute to this kind of fraud. They were saying only that the collection of drivers’ 
licence numbers, where unnecessary, increases the risk that this particularly sensitive information 
will find its way into the hands of an identity thief. The same is true of Leon’s, even if its pick up 
policy is not designed to promote this kind of activity. Thus, the mischief dealt with by PIP A seems 
to have been very much at the forefront of the adjudicator’s analysis. 

[150] As the appellant noted in the previous ground of review, the purpose of the statute is set out 
in section 3. The remedial purpose of PIP A is to govern the collection, use or disclosure of personal 
information in a way the balances an individual’s right to privacy with the need of organizations to 
collect, use or disclose the information for “reasonable” purposes. The adjudicator’s reasons indicate 
that she was alive to this purpose and that it governed her decision. 

[151] I conclude, therefore, that the adjudicator did not err in the manner suggested, and the 
reviewing judge was correct in dismissing this ground of review. 

X. Conclusion 

[152] For these reasons the appeal must be dismissed. 


Appeal heard on September 16, 2010 
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school proposing alternative program — Request for 
exemption denied by Minister — Proper approach to 
judicial review of discretionary administrative decisions 
engaging Charter protections — Whether Minister’s de¬ 
cision proportionately balanced religious freedom with 
statutory objectives of mandatory program — Regulation 
respecting the application of the Act respecting private 
education, CQLR, c. E-9.1, r. 1, s. 22. 


Constitutional law — Charter of Rights — Freedom 
of religion — Schools — Mandatory ethics and religious 
culture program — Private denominational school pro¬ 
posing alternative program — Request for exemption 
denied by Minister — Whether Minister’s insistence that 
proposed alternative program be entirely secular in its 
approach is reasonable given the statutory objectives of 
mandatory program and s. 2(a) of the Canadian Charter 
of Rights and Freedoms. 

Human rights — Freedom of religion — Schools — 
Mandatory ethics and religious culture program — Pri¬ 
vate denominational school proposing alternative pro¬ 
gram — Request for exemption denied by Minister — 
Whether Minister’s insistence that proposed alternative 
program be entirely secular in its approach is reasonable 
given the statutory objectives of mandatory program — 
Whether Minister’s decision limits freedom of religion 
under s. 3 of the Charter of human rights and freedoms, 
CQLR, c. C-12. 

Loyola High School is a private, English-speaking 
Catholic high school for boys. It has been administered 
by the Jesuit Order since the school’s founding in the 
1840s. Most of the students at Loyola come from Cath¬ 
olic families. 

Since September 2008, as part of the mandatory core 
curriculum in schools across Quebec, the Minister of Ed¬ 
ucation, Recreation and Sports has required a Program on 
Ethics and Religious Culture (ERC), which teaches about 
the beliefs and ethics of different world religions from a 
neutral and objective perspective. 

The stated objectives of the ERC Program are the 
“recognition of others” and the “pursuit of the common 
good”. They seek to inculcate in students openness to 
human rights, diversity and respect for others. To fulhl 
these objectives, the ERC Program has three compo¬ 
nents: world religions and religious culture, ethics, and 


Programme de remplacement propose par une ecole pri¬ 
vee confessionnelle — Demande d’exemption refusee par 
la ministre — Approche correcte du controle judiciaire 
des decisions administratives de nature discretionnaire 
mettant en cause les protections conferees par la Charte 
— La decision de la ministre a-t-elle mis en balance de 
maniere proportionnee la liberte de religion et les objectifs 
du programme obligatoire vises par la loi? — Reglement 
d’application de la Loi sur I’enseignement prive, RLRQ, c. 
E-9.1, r. 1, art. 22. 

Droit constitutionnel — Charte des droits — Liberte 
de religion — Ecoles — Programme obligatoire d’ethique 
et de culture religieuse — Programme de remplacement 
propose par une ecole privee confessionnelle — Demande 
d’exemption refusee par la ministre — L’insistance de la 
ministre sur la necessite que le programme de rempla¬ 
cement propose ait une approche purement laique est- 
elle raisonnable compte tenu des objectifs du programme 
obligatoire vises par la loi et de Part. 2a) de la Charte 
canadienne des droits et libertes? 

Droits de la personne — Liberte de religion — Eco¬ 
les — Programme obligatoire d’ethique et de culture reli¬ 
gieuse — Programme de remplacement propose par une 
ecole privee confessionnelle — Demande d’exemption 
refusee par la ministre — L’insistance de la ministre sur 
la necessite que le programme de remplacement propose 
ait une approche purement laique est-elle raisonnable 
compte tenu des objectifs du programme obligatoire vises 
par la loi? — La decision de la ministre restreint-elle la 
liberte de religion garantie par Fart. 3 de la Charte des 
droits et libertes de la personne, RLRQ, c. C-12? 

L’ecole secondaire Loyola est une ecole secondaire 
catholique privee de langue anglaise pour gargons. Elle 
est administree par Tordre des Jesuites depuis sa fonda- 
tion dans les annees 1840. La plupart des eleves qui fre- 
quentent cette ecole sont issus de families catholiques. 

Depuis septembre 2008. le ministre de l’Education, 
du Loisir et du Sport exige que le programme Ethique et 
culture religieuse (ECR) soit integre aux matieres obli- 
gatoires pour l’ensemble des ecoles du Quebec. Dans le 
cadre de ce programme, on presente, d’un point de vue 
neutre et objectif, les croyances et T ethique de diverses 
religions du monde. 

Le programme ECR a pour objectifs explicites la 
« reconnaissance de l’autre » et la « poursuite du bien 
commun ». Ces objectifs visent a inculquer aux eleves 
un esprit d’ouverture aux droits de la personne et a la 
diversite ainsi que le respect de T autre. Pour realiser ces 
objectifs, le programme ECR comprend trois volets : les 
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dialogue. The three components are intended to support 
and reinforce one another. The orientation of the Program 
is strictly secular and cultural and requires teachers to 
be objective and impartial. They are not to advance the 
truth of a particular belief system or attempt to influence 
their students’ beliefs, but to foster awareness of diverse 
values, beliefs and cultures. The Program provides a 
framework that teachers are required to use to help stu¬ 
dents develop these competencies, but leaves teachers 
with considerable flexibility in developing their own les¬ 
sons. 


The purpose of the religious culture component is to 
help students understand the main elements of religion by 
exploring the socio-cultural contexts in which different 
religions take root and develop. The purpose of the ethics 
component is to encourage students to think critically 
about their own ethical conduct and that of others, as well 
as about the values and norms that different religious 
groups adopt to guide their behaviour. The purpose of the 
dialogue component is to help students develop the skills 
to interact respectfully with people of different beliefs. 


Pursuant to s. 22 of the Regulation respecting the ap¬ 
plication of the Act respecting private education, the Min¬ 
ister can grant an exemption from the ERC Program if 
the proposed alternative program is deemed to be “equiv¬ 
alent”. Loyola wrote to the Minister to request an exemp¬ 
tion from the Program, proposing an alternative course 
to be taught from the perspective of Catholic beliefs and 
ethics. The Minister denied the request based on the fact 
that Loyola’s whole proposed alternative program was to 
be taught from a Catholic perspective. It was not, as a 
result, deemed to be “equivalent” to the ERC Program. 

Loyola brought an application for judicial review of 
the Minister’s decision. The Superior Court found that 
the Minister’s refusal of an exemption infringed Loyola’s 
right to religious freedom and accordingly granted the 
application, quashed the Minister’s decision, and ordered 
an exemption. On appeal, the Quebec Court of Appeal 
concluded that the Minister’s decision was reasonable 
and did not result in any breach of religious freedom. Be¬ 
fore this Court, Loyola modified its request to teach the 
whole program from a Catholic perspective, and was now 
prepared to teach about the doctrines and practices of 
other world religions neutrally. But, significantly, it still 


religions du monde et le phenomene religieux, l’ethique 
et le dialogue. Ces trois volets sont censes se completer 
et se renforcer l’un l’autre. Le programme a une optique 
strictement lai'que et culturelle et il exige des enseignants 
qu’ils fassent preuve d’objectivite et d’impartialite. Ils 
doivent non pas affirmer la verite d’un systeme particu- 
lier de croyances ou tenter d’influencer les convictions 
de leurs eleves, mais favoriser la connaissance d’une va- 
riete de valeurs, de convictions et de cultures. Bien que 
le programme constitue un cadre pedagogique que sont 
tenus de suivre les enseignants pour aider les eleves a ac- 
querir ces competences, il leur laisse tout de meme une 
latitude considerable pour l’elaboration de leurs lecjons. 

Le volet du programme relatif au phenomene reli¬ 
gieux a pour objet d’aider les eleves a comprendre les 
principaux elements de la religion par V exploration des 
contextes socioculturels dans lesquels les diverses re¬ 
ligions se sont enracinees et se developpent. Le volet 
ethique du programme vise a encourager les eleves a por¬ 
ter un regard critique sur leur propre conduite ethique et 
sur celle d’autrui, ainsi que sur les valeurs et les normes 
adoptees par differents groupes religieux pour guider 
leur conduite. Le volet relatif au dialogue vise a aider les 
eleves a acquerir des habiletes leur permettant d’inter- 
agir de fagon respectueuse avec des gens qui ont des con¬ 
victions differentes. 

Suivant l’art. 22 du Reglement d’application de la 
Loi sur Venseignement prive, le ministre peut exempter 
une ecole du programme ECR si le programme de rem- 
placement propose est juge « equivalent ». Loyola a ecrit 
a la ministre pour demander a etre exemptee du pro¬ 
gramme et proposer d’enseigner un autre cours du point 
de vue des convictions et de l’ethique de la religion ca- 
tholique. La ministre a refuse la demande en raison du 
fait que l’ensemble du programme de remplacement 
propose par Loyola allait etre enseigne selon une pers¬ 
pective catholique. Le programme n’a done pas ete juge 
« equivalent » au programme ECR. 

Loyola a demande le controle judiciaire de la decision 
de la ministre. La Cour superieure a conclu que le refus 
par la ministre d’accorder une exemption portait atteinte 
au droit a la liberte de religion de cette institution et elle a 
done accueilli la demande, annule la decision de la minis¬ 
tre et ordonne qu’une exemption soit accordee. En appel, 
la Cour d’appel du Quebec a conclu que la decision de la 
ministre etait raisonnable et n’avait pas entrame d’atteinte 
a la liberte de religion. Devant la Cour, Loyola a modifie 
sa demande visant a enseigner 1’ensemble du programme 
selon une perspective catholique. Elle etait maintenant dis- 
posee a enseigner de faijon neutre la doctrine et les rites 
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wanted to teach about the ethics of other religions from 
a Catholic perspective. The Minister’s position remained 
the same — no part of the program could be taught from 
a Catholic perspective, including Catholic doctrine and 
ethics. 


Held'. The Minister’s decision requiring that all as¬ 
pects of Loyola’s proposed program be taught from a 
neutral perspective, including the teaching of Cathol¬ 
icism, limited freedom of religion more than was nec¬ 
essary given the statutory objectives. As a result, it did 
not reflect a proportionate balancing and should be set 
aside. The appeal is allowed and the matter remitted to 
the Minister for reconsideration. 

Per LeBel, Abella, Cromwell and Karakatsanis JJ.: 
This Court’s decision in Dore v. Barreau du Quebec, 
[2012] 1 S.C.R. 395, sets out the applicable framework 
for reviewing discretionary administrative decisions that 
engage the protections of the Charter — both its guar¬ 
antees and the foundational values they reflect. The dis¬ 
cretionary decision-maker is required to proportionately 
balance the relevant Charter protections to ensure that 
they are limited no more than necessary given the applica¬ 
ble statutory objectives. The reasonableness of the Minis¬ 
ter’s decision in this case therefore depends on whether it 
reflected a proportionate balance between the objectives 
of promoting tolerance and respect for difference, and the 
religious freedom of the members of the Loyola commu¬ 
nity. 


Freedom of religion means that no one can be forced 
to adhere to or refrain from a particular set of religious 
beliefs. This includes both the individual and collective 
aspects of religious belief. Religious freedom under the 
Charter must therefore account for the socially embedded 
nature of religious belief, and the deep linkages between 
this belief and its manifestation through communal insti¬ 
tutions and traditions. 


The context in this case is state regulation of religious 
schools. This raises the question of how to balance robust 
protection for the values underlying religious freedom 
with the values of a secular state. The state has a legiti¬ 
mate interest in ensuring that students in all schools are 


d’autres religions du monde. II importe de le souligner, 
Loyola souhaitait neanmoins toujours enseigner I'ethi- 
que d’autres religions selon une perspective catholique. 
La position de la ministre est demeuree la meme — soit 
qu’aucun aspect du programme ne peut etre enseigne sui- 
vant une perspective catholique, notamment la doctrine et 
l’ethique de cette religion. 

Arret : La decision de la ministre selon laquelle tous 
les aspects du programme propose par Loyola doi- 
vent etre enseignes d’un point de vue neutre, y compris 
l’enseignement du catholicisme, a restreint la liberte de 
religion plus qu’il n’etait necessaire compte tenu des 
objectifs vises par la loi. Par consequent, cette decision 
n’etait pas le fruit d’une mise en balance proportionnee 
et doit etre annulee. Le pourvoi est accueilli et T affaire 
est renvoyee au ministre pour reexamen. 

Les juges LeBel, Abella, Cromwell et Karakatsanis : 
Dans Dore c. Barreau du Quebec, [2012] 1 R.C.S. 395, la 
Cour a etabli le cadre d’analyse applicable pour controler 
les decisions administratives de nature discretionnaire 
qui font intervenir les protections conferees par la Charte 
— soit tant les droits qui y sont enonces que les valeurs 
dont ils sont le reflet. Le decideur qui exerce son pouvoir 
discretionnaire est tenu de mettre en balance de fa§on 
proportionnee les protections pertinentes garanties par la 
Charte pour veiller a ce qu’elles ne soient pas restrein- 
tes plus qu’il n’est necessaire compte tenu des objectifs 
applicables vises par la loi. Pour juger du caractere rai- 
sonnable de la decision de la ministre en l’espece, il faut 
done determiner si cette decision est le fruit d’une mise 
en balance proportionnee des objectifs de promotion de 
la tolerance et du respect des differences, d’une part, et 
de la liberte de religion des membres de la communaute 
de Loyola, d’autre part. 

La liberte de religion signifie que nul ne doit etre con- 
traint d’adherer ou de s’abstenir d’adherer a un certain 
ensemble de croyances religieuses. Cela vise tant les 
aspects individuels que les aspects collectifs des convic¬ 
tions religieuses. La liberte de religion au sens ou il faut 
l’entendre pour l’application de la Charte doit done tenir 
compte du fait que les convictions religieuses sont bien 
ancrees dans la societe et qu’il existe des liens solides en- 
tre ces croyances et leur manifestation par le truchement 
d’institutions et de traditions collectives. 

La reglementation par l’Etat des ecoles confession- 
nelles constitue le contexte de la presente affaire. Cela 
souleve la question de savoir comment mettre en balance 
une protection solide des valeurs qui sous-tendent la li¬ 
berte de religion et les valeurs d’un Etat lai'que. L’Etat 
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capable, as adults, of conducting themselves with open¬ 
ness and respect as they confront cultural and religious 
differences. A vibrant, multicultural democracy depends 
on the capacity of its citizens to engage in thoughtful 
and inclusive forms of deliberation. But a secular state 
does not — and cannot — interfere with the beliefs or 
practices of a religious group unless they conflict with or 
harm overriding public interests. Nor can a secular state 
support or prefer the practices of one group over another. 
The pursuit of secular values means respecting the right 
to hold and manifest different religious beliefs. A secular 
state respects religious differences, it does not seek to ex¬ 
tinguish them. 


Loyola is a private Catholic institution. The collective 
aspects of religious freedom — in this case, the collective 
manifestation and transmission of Catholic beliefs — are 
a crucial part of its claim. The Minister’s decision re¬ 
quires Loyola to teach Catholicism, the very faith that an¬ 
imates its character, from a neutral perspective. Although 
the state’s purpose is secular, this amounts to requiring 
a Catholic institution to speak about its own religion in 
terms defined by the state rather than by its own under¬ 
standing. This demonstrably interferes with the manner 
in which the members of an institution formed for the 
purpose of transmitting Catholicism can teach and learn 
about the Catholic faith. It also undermines the liberty of 
the members of the community who have chosen to give 
effect to the collective dimension of their religious be¬ 
liefs by participating in a denominational school. 


In the Quebec context, where private denominational 
schools are legal, preventing a school like Loyola from 
teaching and discussing Catholicism from its own per¬ 
spective does little to further the ERC Program’s objec¬ 
tives while at the same time seriously interfering with 
religious freedom. The Minister’s decision suggests that 
engagement with an individual’s own religion on his or 
her own terms can be presumed to impair respect for 
others. This assumption led the Minister to a decision 
that does not, overall, strike a proportionate balance be¬ 
tween the Charter protections and statutory objectives at 
stake in this case. 


That said, the Minister is not required to permit 
Loyola to teach about the ethics of other religions from a 


a un interet legitime a s’assurer que les eleves de toutes 
les ecoles seront en mesure, une fois devenus adultes, 
de se comporter avec ouverture et respect lorsqu'ils de- 
vront faire face aux differences culturelles et religieuses. 
Une democratic multiculturelle dynamique doit pouvoir 
compter sur la capacite de ses citoyens de discuter de ma- 
niere reflechie et ouverte. Un Etat laique ne s’immisce 
cependant pas dans les convictions et les pratiques d’un 
groupe religieux — et ne peut le faire — a moins qu’elles 
ne soient contraires ou ne portent atteinte a des interets 
publics preponderants. II ne peut pas non plus donner 
son appui ou accorder sa preference aux pratiques d’un 
groupe par rapport a celles d’un autre. La poursuite de 
valeurs laiques implique le respect du droit d’avoir et de 
professer des convictions religieuses differentes. Un Etat 
laique respecte les differences religieuses; il ne cherche 
pas a les faire disparaltre. 

Loyola est une institution catholique privee. Les as¬ 
pects collectifs de la liberte de religion — dans le cas qui 
nous occupe, la manifestation et la transmission de la foi 
catholique — constituent un element essentiel de T ar¬ 
gumentation de Loyola. La decision de la ministre oblige 
cette derniere a enseigner le catholicisme, la religion qui 
constitue son essence meme, d'un point de vue neutre. 
Bien que l’objectif de l’Etat soit laique, cette obligation 
revient a exiger d’un etablissement catholique qu’il traite 
de sa propre religion selon des modalites definies par 
1’Etat plutot que d’apres sa propre conception. Cela em- 
piete manifestement sur la maniere dont les membres 
d’une institution dont l’objet meme est de transmettre le 
catholicisme peuvent enseigner et etudier cette religion. 
Cela porte egalement atteinte a la liberte des membres 
de sa communaute qui ont choisi de donner effet a la di¬ 
mension collective de leurs convictions religieuses en se 
joignant a une ecole confessionnelle. 

Dans le contexte quebecois, ou l’existence d’ecoles 
confessionnelles privees est legale, empecher une ecole 
comme Loyola d’enseigner le catholicisme et d’en par- 
ler selon sa propre perspective contribue peu a la realisa¬ 
tion des objectifs du programme ECR tout en portant 
gravement atteinte a la liberte de religion. La decision de 
la ministre laisse entendre que, des lors qu’une personne 
explique sa religion selon son propre point de vue, on 
peut tout simplement presumer qu’il y a atteinte au prin- 
cipe du respect d’autrui. Cette premisse a mene la minis¬ 
tre a prendre une decision qui, prise dans son ensemble, 
n’atteint pas un equilibre proportionne entre les protec¬ 
tions conferees par la Charte et les objectifs de la loi en 
cause en l’espece. 

Cela dit, la ministre n’est pas tenue de permettre a 
Loyola d’enseigner l’ethique d’autres religions selon 
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Catholic perspective. The risk of such an approach would 
be that other religions would necessarily be seen not as 
differently legitimate belief systems, but as worthy of 
respect only to the extent that they aligned with the tenets 
of Catholicism. This contradicts the ERC Program’s 
goals of ensuring respect for different religious beliefs. In 
a multicultural society, it is not a breach of anyone’s free¬ 
dom of religion to be required to learn (or teach) about 
the doctrines and ethics of other world religions in a neu¬ 
tral and respectful way. In a religious high school, where 
students are learning about the precepts of one particular 
faith throughout their education, it is arguably even more 
important that they learn, in as objective a way as possi¬ 
ble, about other belief systems and the reasons underly¬ 
ing those beliefs. 


Teaching the ethical frameworks of other religions in 
a neutral way may be a delicate exercise, but the fact that 
there are difficulties in implementation does not mean the 
state should be asked to throw up its hands and abandon 
its objectives by accepting a program that frames the 
discussion of ethics primarily through the moral lens of a 
school’s own religion. 

It is the Minister’s decision as a whole that must re¬ 
flect a proportionate and therefore reasonable balancing 
of the Charter protections and statutory objectives in is¬ 
sue. Preventing a school like Loyola from teaching and 
discussing Catholicism, the core of its identity, in any 
part of the program from its own perspective, does lit¬ 
tle to further the ERC Program’s objectives while at the 
same time seriously interfering with the values underly¬ 
ing religious freedom. The Minister’s decision is, as a re¬ 
sult, unreasonable. 

Per McLachlin C.J. and Rothstein and Moldaver JJ.: 
Loyola, as a religious organization, is entitled to the con¬ 
stitutional protection of freedom of religion. The com¬ 
munal character of religion means that protecting the 
religious freedom of individuals requires protecting the 
religious freedom of religious organizations, including 
religious educational bodies such as Loyola. 


The first issue is whether Loyola’s freedom of religion 
was infringed by the Minister’s decision. The second 
issue is whether the Minister’s decision — that only a 


une perspective catholique. Cette fagon de faire poserait 
le risque que Ton considere les autres religions non pas 
comme des systemes de croyances legitimes differents, 
mais plutot comme n’etant dignes de respect que dans 
la mesure oil elles correspondent aux preceptes du ca- 
tholicisme. Cela contredit l’objectif du programme ECR 
qui consiste a assurer le respect de croyances religieuses 
differentes. Dans une societe multiculturelle, le fait d’etre 
oblige d’etudier (ou d’enseigner) la doctrine et l’ethique 
d’autres religions du monde d’une fa^on neutre et res- 
pectueuse ne saurait constituer une violation de la liberte 
de religion de qui que ce soit. Dans le cas d’une ecole se- 
condaire confessionnelle, ou les eleves acquierent des 
connaissances au sujet des preceptes d’une religion par- 
ticuliere pendant toute la duree de leurs etudes, on peut 
pretendre qu’il est encore plus important qu’ils explorent, 
de faqon aussi objective que possible, d’autres systemes 
de croyances ainsi que leurs fondements. 

Le fait d’enseigner des systemes ethiques d’autres re¬ 
ligions de facon neutre peut constituer un exercice de- 
licat, mais ces difficultes de mise en oeuvre ne devraient 
pas amener l’Etat a etre tenu de s’en laver les mains et de 
renoncer a ses objectifs en acceptant un programme qui 
aborde T etude de l’ethique d’abord et avant tout a tra- 
vers le prisme moral de la perspective religieuse de l’eta- 
blissement d’enseignement. 

C’est la decision de la ministre dans son ensemble qui 
doit etre le reflet d’une mise en balance proportionnee et 
done raisonnable des protections conferees par la Charte 
et des objectifs de la loi en cause. Le fait d’empecher une 
ecole comme Loyola d’enseigner et d’etudier le catholi- 
cisme, le cceur de son identite, selon sa propre perspec¬ 
tive dans le cadre de l’ensemble du programme contribue 
peu a l’atteinte des objectifs du programme ECR tout en 
portant gravement atteinte aux valeurs qui sous-tendent 
la liberte de religion. La decision de la ministre est done 
deraisonnable. 

La juge en chef McLachlin et les juges Rothstein et 
Moldaver : Loyola, en tant qu’organisation religieuse, 
beneficie de la protection constitutionnelle relative a la 
liberte de religion. Etant donne le caractere collectif de 
la religion, la protection relative a la liberte de religion 
des individus commande la protection de la liberte de 
religion des organisations religieuses, y compris les eta- 
blissements d’enseignement a caractere religieux comme 
Loyola. 

Tout d’abord, il faut determiner si la decision de la 
ministre a porte atteinte a cette liberte de religion de 
Loyola. Ensuite, il faut se demander si cette decision — 
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purely secular course of study may serve as an equivalent 
to the ERC Program — limits Loyola’s freedom of reli¬ 
gion more than reasonably necessary to achieve the goals 
of the program. However one describes the precise an¬ 
alytic approach taken, the essential question raised by 
this appeal is whether the Minister’s decision limited 
Loyola’s right to religious freedom proportionately — 
that is, no more than was reasonably necessary. 


Loyola proposed an alternative to the ERC Program 
that takes the following form: (1) Loyola will teach Ca¬ 
tholicism from the Catholic perspective, but will teach 
other religions objectively and respectfully; (2) Loyola 
will emphasize the Catholic point of view on ethical ques¬ 
tions, but will ensure all ethical points are presented on 
any given issue; and (3) Loyola will encourage students 
to think critically and engage with their teachers and with 
each other in exploring the topics covered in the program. 
Loyola’s proposal departs from the generic ERC Program 
in two key respects. When teaching both Catholicism and 
ethics, Loyola’s teachers would depart from the strict 
neutrality that the ERC Program requires. 


The freedom of religion protected by s. 2(a) of the 
Charter is not limited to religious belief, worship and the 
practice of religious customs. Rather, it extends to con¬ 
duct more readily characterized as the propagation of, 
rather than the practice of, religion. Where the claimant 
is an organization rather than an individual, it must show 
that the claimed belief or practice is consistent with both 
its purpose and operation. While an organization itself 
cannot testify, the credibility of officials and represen¬ 
tatives who give testimony on the organization’s behalf 
will aid in evaluating this consistency. It is proper to as¬ 
sess the claimed belief or practice in light of objective 
facts such as the organization’s other practices, policies 
and governing documents. The beliefs and practices of 
an organization may also reasonably be expected to be 
less fluid than those of an individual, therefore inquiry 
into past practices and consistency of position would be 
more relevant than in the context of a claimant who is a 
natural person. 


This is not a case where the assessment of consistency 
is difficult, or where there is a reasonable concern that 
the expressed belief is made in bad faith or for an ulterior 


selon laquelle seul un programme d’etudes purement lai- 
que peut equivaloir au programme ECR — porte atteinte 
a cette liberte plus qu’il n’est raisonnablement necessaire 
de le faire pour atteindre les objectifs du programme. 
Quelle que soit la faqon dont est decrite l’approche ana- 
lytique precise adoptee, la question essentielle soulevee 
dans le present pourvoi est celle de savoir si la decision 
de la ministre a restreint le droit a la liberte de religion 
de Loyola de maniere proportionnee — c’est-a-dire, pas 
plus qu’il n’etait raisonnablement necessaire de le faire. 

Le programme de remplacement propose par Loyola 
se presente sous la forme suivante : (1) Loyola enseigne- 
rait le catholicisme du point de vue catholique, mais les 
autres religions de fa§on objective et avec respect; (2) 
Loyola insisterait sur le point de vue catholique pour ce 
qui est des questions d’ethique, mais veillerait a ce que 
tous les points de vue ethiques soient presentes sur un su- 
jet donne; et (3) Loyola encouragerait les eleves a penser 
de maniere critique et a echanger avec leurs enseignants 
et entre eux lorsqu’ils exploreraient les themes abordes 
par le programme. La proposition de Loyola s’ecarterait 
du programme ECR de reference sous deux aspects es- 
sentiels. Les enseignants de Loyola s’ecarteraient de la 
stride neutrality exigee par le programme ECR dans l’en- 
seignement tant du catholicisme que de l’ethique. 

La liberte de religion protegee par l’al. 2a) de la Charte 
ne se limite pas aux convictions religieuses, au culte et a 
la pratique de coutumes religieuses. En effet, elle englobe 
des actes qui participent davantage de la propagation de 
la foi que de la pratique religieuse. Lorsque le demandeur 
est une organisation plutot qu’une personne physique, il 
doit demontrer que la croyance ou la pratique qu’il re- 
vendique s’accorde tant avec sa mission qu’avec ses ac- 
tivites. Bien qu’une organisation ne puisse elle-meme 
temoigner, la credibility des dirigeants et des represen- 
tants qui temoigneront en son nom aidera a apprecier la 
conformity de cette croyance ou pratique avec sa mission 
et ses activites. II convient d’evaluer la croyance ou la 
pratique revendiquees a la lumiere de faits objectifs tels 
que les autres pratiques de T organisation, ses politiques 
et ses documents constitutifs. On peut egalement raison¬ 
nablement s’attendre a ce que les croyances et les prati¬ 
ques d’une organisation soient moins fluides que celles 
d’une personne physique. L’examen des pratiques ante- 
rieures et de la Constance des positions jouerait done un 
role plus important dans le cas d’une organisation que 
dans celui d’une personne physique. 

II ne s’agit pas d’une cause dans laquelle l’appre- 
ciation de la conformity pose probleme ou dans laquelle 
il y a raisonnablement lieu de s’inquieter de ce que la 
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purpose. Having found that Loyola’s belief in its religious 
obligation to teach Catholicism and ethics from a Cath¬ 
olic perspective is consistent with its organizational pur¬ 
pose and operation, it is evident that the Minister’s denial 
of an exemption from the ERC Program — which has 
the effect of requiring Loyola to teach its entire ethics 
and religion program from a neutral, secular perspective 
— infringes Loyola’s freedom of religion in violation of 
s. 2(a) of the Charter. 


The government bears the burden of showing that the 
Minister’s insistence on a purely secular program of study 
to qualify for an exemption limited Loyola’s religious 
freedom no more than reasonably necessary to achieve 
the ERC Program’s goals. There is nothing inherent in 
the ERC Program’s objectives (recognition of others and 
pursuit of the common good) or competencies (world re¬ 
ligions, ethics, and dialogue) that requires a cultural and 
non-denominational approach. As the legislative and reg¬ 
ulatory scheme demonstrates, the intention of the gov¬ 
ernment was to allow religious schools to teach the ERC 
Program without sacrificing their own religious per¬ 
spectives. This goal is entirely realistic. A program of 
purely denominational instruction designed primarily 
to indoctrinate students to the correctness of certain re¬ 
ligious precepts would not achieve the objectives of the 
ERC Program; however, a balanced curriculum, taught 
from a religious perspective but with all viewpoints pre¬ 
sented and respected, could serve as an equivalent to the 
ERC Program. To the extent Loyola’s proposal meets 
these criteria, it should not have been rejected out of 
hand. 


There is unquestionably a role for the Minister to 
examine proposed programs on a case-by-case basis to 
ensure that they adequately further the objectives and 
competencies of the ERC Program. In certain cases, 
the result may be that the religious freedoms of private 
schools are subject to justifiable limitations. Here, how¬ 
ever, the Minister adopted a definition of equivalency 
that essentially read this meaningful individualized ap¬ 
proach out of the legislative and regulatory scheme. By 
using as her starting point the premise that only a secular 
approach to teaching the ERC Program can suffice as 
equivalent, the protection contemplated by the exemption 
provision at issue was rendered illusory. 


croyance est exprimee de mauvaise foi ou dans un but 
inavoue. Comme nous avons conclu que la croyance de 
Loyola suivant laquelle elle est tenue, sur le plan reli- 
gieux, d’enseigner le catholicisme et l’ethique selon une 
perspective catholique est conforme a sa mission et a ses 
activites, force est de constater que le refus de la minis- 
tre d’exempter cet etablissement du programme ECR — 
qui a pour effet de l’obliger a enseigner Tensemble de 
son programme d’ethique et de religion d’un point de vue 
neutre et non confessionnel — porte atteinte a sa liberte 
de religion en contravention de Pal. 2a) de la Charte. 

C’est au gouvernement de faire la preuve que l’insis- 
tance de la ministre sur la necessite que le programme 
d’etudes soit purement lai'que pour qu’une exemption 
puisse etre accordee ne restreint le droit a la liberte de 
religion de Loyola pas plus qu’il est raisonnable de le faire 
pour atteindre les objectifs du programme ECR. II n’y 
a rien d’inherent aux objectifs du programme ECR (re¬ 
connaissance des autres et poursuite du bien commun) 
ou aux competences qu’il vise a inculquer aux eleves (re¬ 
ligions dans le monde, ethique et dialogue) qui exige que 
Ton adopte une demarche culturelle et non confession- 
nelle. Comme le demontre le regime legislatif et reglemen- 
taire, l’intention du gouvernement etait de permettre aux 
ecoles confessionnelles d’enseigner le programme ECR 
sans sacrifier pour autant leurs propres conceptions reli- 
gieuses. Cet objectif est tout a fait realiste. Un programme 
d’enseignement purement confessionnel conqu d’abord 
et avant tout pour inculquer aux eleves le bien-fonde de 
certains preceptes religieux n’atteindrait pas les objectifs 
du programme ECR; toutefois, un ensemble de matieres 
equilibre enseigne d’un point de vue religieux, mais qui 
presenterait et respecterait tous les points de vue pourrait 
constituer un cours equivalent au programme ECR. Dans 
la mesure ou la proposition de Loyola satisfait a ces cri- 
teres, elle n’aurait pas du etre rejetee d’emblee. 

On ne peut nier que le ministre est notamment charge 
d’examiner au cas par cas les programmes proposes pour 
s’assurer qu’ils favorisent de fa§on adequate la realisation 
des objectifs du programme ECR et Tapprentissage des 
competences qu’il vise a atteindre. Dans certains cas, il se 
pourrait que la liberte de religion des ecoles privees fasse 
Tobjet de restrictions justifiees. En l’espece, toutefois, la 
ministre a adopte une definition de T equivalence qui a 
essentiellement eu pour effet de faire deborder du cadre 
du regime legislatif et reglementaire une methode indi¬ 
vidualist par ailleurs valable. En utilisant comme point 
de depart la premisse que seule une demarche non con- 
fessionnelle d’enseignement du programme ECR pouvait 
etre consideree equivalente, la ministre a rendu illusoire 
la protection envisagee par la disposition d’exemption en 


cause. 
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The legislative and regulatory scheme is designed to 
be flexible and to permit private schools to deviate from 
the generic ERC Program, so long as its objectives are 
met. The Minister’s definition of equivalency casts this 
intended flexibility in the narrowest of terms, and limits 
deviation to a degree beyond that which is necessary to 
ensure the objectives of the ERC Program are met. This 
led to a substantial infringement on Loyola’s religious 
freedom. In short, the Minister’s decision was not minim¬ 
ally impairing. Therefore, it cannot be justified under s. 1 
of the Charter as a reasonable limit on Loyola’s s. 2(a) 
right to religious freedom. 


Determining whether a proposed program is suffi¬ 
ciently equivalent to the generic ERC Program is a fact- 
based exercise. In the context of the present case, Loyola’s 
teachers must be permitted to describe and explain Cath¬ 
olic doctrine and ethical beliefs from the Catholic per¬ 
spective. Loyola’s teachers must describe and explain 
the ethical beliefs and doctrines of other religions in an 
objective and respectful way. Loyola’s teachers must 
maintain a respectful tone of debate, but where the con¬ 
text of the classroom discussion requires it, they may 
identify what Catholic beliefs are, why Catholics follow 
those beliefs, and the ways in which other ethical or doc¬ 
trinal propositions do not accord with those beliefs. 


This Court is empowered by s. 24( 1) of the Charter to 
craft an appropriate remedy in light of all of the circum¬ 
stances. It is neither necessary nor just to send this matter 
back to the Minister for reconsideration, further delaying 
the relief Loyola has sought for nearly seven years. Based 
on the application judge’s findings of fact, and consid¬ 
ering the record and the submissions of the parties, the 
only constitutional response to Loyola’s application for 
an exemption would be to grant it. 
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The judgment of LeBel, Abella, Cromwell and 
Karakatsanis JJ. was delivered by 

[1] Abella J. — Since September 2008, as part 
of the mandatory core curriculum in schools across 
Quebec, the Minister of Education, Recreation and 
Sports has required a Program on Ethics and Reli¬ 
gious Culture (ERC), which teaches about the be¬ 
liefs and ethics of different world religions from a 
neutral and objective perspective. Like all courses 
in the mandatory curriculum, the Minister may grant 
private schools an exemption from the ERC Pro¬ 
gram if they offer an alternative program that the 
Minister deems to be equivalent. 

[2] This appeal results from a judicial review of 
the Minister’s decision to deny an exemption sought 
by a private, Catholic school. The Minister based 
her decision on the fact that the school’s whole pro¬ 
posed program was to be taught from a Catholic per¬ 
spective. It was not, as a result, “equivalent” to the 
ERC Program. The school submits that this is an 
interference with its religious freedom. The Minis¬ 
ter submits that it is a necessary strategy to ensure 
that students are knowledgeable about and respect¬ 
ful of the differences of others. In a sense, they are 
both right. . . 


[3] This Court’s decision in Dore v. Barreau du 
Quebec, [2012] 1 S.C.R. 395, sets out the applica¬ 
ble framework for assessing whether the Minister 
has exercised her statutory discretion in accordance 
with the relevant Canadian Charter of Rights and 
Freedoms protections. Dore succeeded a line of con¬ 
flicting jurisprudence which veered between cases 
like Slaight Communications Inc. v. Davidson, [1989] 
1 S.C.R. 1038, and Multani v. Commission scolaire 
Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, that 
applied s. 1 (and a traditional Oakes analysis) to 
discretionary administrative decisions, and those, 
like Lake v. Canada (Minister of Justice), [2008] 
1 S.C.R. 761, which applied an administrative law 
approach. The result in Dore was to eschew a literal 
s. 1 approach in favour of a robust proportionality 


Version franqaise du jugement des juges LeBel, 
Abella, Cromwell et Karakatsanis rendu par 

[1] La juge Abella — Depuis septembre 2008, 
le ministre de l’Education, du Loisir et du Sport 
exige que le programme Ethique et culture reli- 
gieuse (ECR) soit integre aux matieres obligatoi- 
res pour 1’ensemble des ecoles du Quebec. Dans le 
cadre de ce programme, on presente, d’un point de 
vue neutre et objectif, les croyances et 1’ethique de 
differentes religions du monde. Comme pour tous 
les cours du programme obligatoire, le ministre peut 
exempter certaines ecoles privees du programme 
ECR si elles offrent un programme de remplace- 
ment qu’il juge equivalent. 

[2] Le present pourvoi resulte du controle judi- 
ciaire d’une decision de la ministre refusant une 
telle exemption a une ecole privee catholique. La 
ministre a fonde sa decision sur le fait que T ensem¬ 
ble du programme propose par T ecole allait etre 
enseigne selon une perspective catholique. Par con¬ 
sequent, le programme n’etait pas « equivalent » 
au programme ECR. L’ecole soutient que cette in¬ 
tervention de la ministre porte atteinte a sa liberte 
de religion. La ministre plaide que la neutralite de 
l’enseignement constitue une strategie necessaire 
pour s’assurer que les eleves connaissent et respec- 
tent les differences. En un sens, la ministre et T ecole 
ont toutes deux raison .. . 

[3] Dans Dore c. Barreau du Quebec, [2012] 1 
R.C.S. 395, la Cour a etabli le cadre d’analyse ap¬ 
plicable pour decider si un ministre a exerce son 
pouvoir discretionnaire conformement aux disposi¬ 
tions pertinentes de la Charte canadienne des droits 
et libertes. Cet arret a succede a une serie de de¬ 
cisions contradictoires qui ont oscille entre des ar¬ 
rets tels Slaight Communications Inc. c. Davidson, 
[1989] 1 R.C.S. 1038, et Multani c. Commission sco¬ 
laire Marguerite-Bourgeoys, [2006] 1 R.C.S. 256, 
qui ont applique Tart. 1 (et Tanalyse traditionnelle 
enoncee dans Oakes) a des decisions administra- 
tives qui decoulaient de Texercice d’un pouvoir dis¬ 
cretionnaire, et d’autres arrets tels Lake c. Canada 
(Ministre de la Justice), [2008] 1 R.C.S. 761, qui ont 
applique une approche de droit administratif. Ainsi, 
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analysis consistent with administrative law princi¬ 
ples. 


[4] Under Dore, where a discretionary adminis¬ 
trative decision engages the protections enumerated 
in the Charter — both the Charter’s guarantees and 
the foundational values they reflect — the discre¬ 
tionary decision-maker is required to proportion¬ 
ately balance the Charter protections to ensure that 
they are limited no more than is necessary given 
the applicable statutory objectives that she or he is 
obliged to pursue. 

[5] In this case, the Minister’s decision reflected 
the fundamental assumption that any program taught 
from a religious perspective could not be an alter¬ 
native to the ERC Program and that the religious 
school could not teach even its own religion from 
its own perspective. 

[6] For the reasons that follow, in my view pre¬ 
scribing to Loyola how it is to explain Catholicism 
to its students seriously interferes with freedom of 
religion, while representing no significant benefit 
to the ERC Program’s objectives. In a context like 
Quebec’s, where private denominational schools are 
legal, this represents a disproportionate, and there¬ 
fore unreasonable interference with the values un¬ 
derlying freedom of religion of those individuals 
who seek to offer and who wish to receive a Cath¬ 
olic education at Loyola. On the other hand, I see 
no significant impairment of freedom of religion in 
requiring Loyola to offer a course that explains the 
beliefs, ethics and practices of other religions in as 
objective and neutral a way as possible, rather than 
from the Catholic perspective. 


Background 

[7] Loyola High School is a private, English- 
speaking Catholic high school for boys. It is highly 
respected, and has been administered by the Jesuit 
Order since the school’s founding in the 1840s. Its 


dans Dore, l’approche fondee sur Part. 1 prise litte- 
ralement a ete ecartee au profit d’une analyse robuste 
de la proportionnalite compatible avec les principes 
de droit administratif. 

[4] Suivant Dore, lorsqu’une decision fait inter¬ 
vene les protections enumerees dans la Charte — 
soit tant les droits qui y sont enonces que les va- 
leurs dont ils sont le reflet —, le ou la ministre doit 
veiller a ce que ces protections ne soient pas res- 
treintes plus qu’il n’est necessaire compte tenu des 
objectifs applicables vises par la loi qu’il ou elle a 
l’obligation de chercher a atteindre. 

[5] En l'espece, la decision de la ministre a re¬ 
pose sur le postulat fondamental voulant que tout 
programme enseigne suivant une perspective reli- 
gieuse ne puisse remplacer le programme ECR et 
qu’une ecole confessionnelle ne puisse pas ensei- 
gner, meme sa propre religion, selon son propre 
point de vue. 

[6] Pour les motifs qui suivent, j’estime que le fait 
de prescrire a Loyola comment elle doit expliquer 
le catholicisme a ses eleves porte gravement atteinte 
a la liberte de religion et ne contribue pas d’une ma- 
niere appreciable a la realisation des objectifs du 
programme ECR. Dans un contexte comme celui du 
Quebec, ou 1’existence des ecoles privees confes- 
sionnelles est legalement reconnue, il s’agit d’une 
atteinte disproportionnee, et par consequent derai- 
sonnable, aux valeurs qui sous-tendent la liberte de 
religion des personnes qui veulent offrir et qui sou- 
haitent recevoir une education catholique a Loyola. 
En revanche, je ne vois aucune atteinte appreciable 
a la liberte de religion dans le fait d’obliger Loyola 
a offrir un cours ou l’on explique les convictions, 
l’ethique et les pratiques d’autres religions de fagon 
aussi neutre et objective que possible plutot que sui¬ 
vant la perspective catholique. 

Contexte 

[7] L’ecole secondaire Loyola (« Loyola ») est une 
ecole secondaire catholique privee de langue anglaise 
pour gargons. C’est un etablissement tres respecte 
qui est administre par l’ordre des Jesuites depuis sa 
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mission, teaching, and characteristics are Jesuit. 
Most of the students at Loyola come from Catholic 
families. 


[8] Until relatively recently, public education in 
Quebec was entirely confessional in nature and pub¬ 
lic schools were organized along denominational 
lines, under the complete control of the Catholic 
and Protestant Committees of the Council of Public 
Instruction, who “ran their respective schools with 
little or no government interference”: Spencer 
Boudreau, “From Confessional to Cultural: Reli¬ 
gious Education in the Schools of Quebec” (2011), 
38 Religion & Education 212, at p. 213. 

[9] With the Quiet Revolution in the 1960s, the 
state took charge of educational institutions for¬ 
merly controlled by religious communities. By 
2000, public schools were fully secularized and de¬ 
nominational schools no longer had official status 
in the public system. They were, however, permit¬ 
ted to operate as private schools: see S.L. v. Com¬ 
mission scolaire des Chenes, [2012] 1 S.C.R. 235, 
at para. 12. 


[10] The Ethics and Religious Culture (ERC) Pro¬ 
gram, which is the most recent step in the process 
of secularization of the school system, replaced 
all the remaining Catholic and Protestant religious 
programs with a secularized study of religion and 
ethics. It became mandatory for all schools, public 
and private, at the start of the 2008-2009 school 
year. At the secondary level, the program is required 
to be taught in four of the five years of school: Basic 
school regulation for preschool, elementary and sec¬ 
ondary education, CQLR, c. 1-13.3, r. 8, ss. 23 and 
23.1. 


[11] The ERC Program has two key stated objec¬ 
tives: the “recognition of others” and the “pursuit of 
the common good”. The first objective is based on 


fondation dans les annees 1840. Sa mission, son en- 
seignement et ses autres caracteristiques sont typi- 
ques des institutions jesuites. La plupart des eleves 
qui frequentent cette ecole sont issus de families ca- 
tholiques. 

[8] Jusqu’a une periode relativement recente, 
l’instruction publique au Quebec avait un caractere 
entierement confessionnel, et les ecoles publiques 
— qui etaient organisees suivant des divisions re- 
ligieuses — relevaient exclusivement de comites 
d’instruction publique catholiques et protestants 
qui [traduction] « dirigeaient leurs ecoles res- 
pectives avec peu ou pas d’ingerence de l’Etat » : 
Spencer Boudreau, « From Confessional to Cul¬ 
tural : Religious Education in the Schools of Que¬ 
bec » (2011), 38 Religion & Education 212, p. 213. 

[9] Dans la foulee de la Revolution tranquille, 
soit durant les annees 60, l’Etat a pris en charge 
les etablissements d’enseignement qui relevaient 
jusque-la des communautes religieuses. En 2000, 
le processus de deconfessionnalisation du systeme 
d’education public etait acheve et les ecoles con- 
fessionnelles ne possedaient plus de statut officiel 
au sein du systeme public. Elies pouvaient toutefois 
exercer leurs activites en tant qu’ecoles privees : 
voir Tarret S.L. c. Commission scolaire des Chenes, 
[2012] 1 R.C.S. 235, par. 12. 

[10] Le programme ECR, qui marque Tetape la 
plus recente dans le processus de deconfessionnali¬ 
sation du systeme d’education, a remplace tous les 
programmes religieux catholiques et protestants qui 
existaient encore par un enseignement non confes¬ 
sionnel de la religion et de l’ethique. Au debut de 
l’annee scolaire 2008-2009, ce programme est de- 
venu obligatoire pour tous les etablissements d’en¬ 
seignement, qu’ils soient publics ou prives. Le cours 
d’ECR est, depuis, une matiere obligatoire pendant 
quatre des cinq annees du cours secondaire : Regime 
pedagogique de 1’education prescolaire, de l’ensei¬ 
gnement primaire et de Venseignement secondaire, 
RLRQ, c. 1-13.3, r. 8, art. 23 et 23.1. 

[11] Le programme ECR comporte deux objec- 
tifs explicites : « la reconnaissance de Tautre » et 
« la poursuite du bien commun ». Le premier de ces 
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the principle that all people possess equal value and 
dignity. The second seeks to foster shared values 
of human rights and democracy. By imposing this 
program in its schools, Quebec seeks to inculcate 
in all students openness to diversity and respect for 
others. 


[12] In order to fulfil these objectives, the ERC 
Program has three components which seek to de¬ 
velop three competencies among students: the 
ability to understand “religious culture”, which in¬ 
cludes the study of world religions; the ability to 
reflect on ethical questions; and the ability to en¬ 
gage in dialogue. The three competencies are in¬ 
tended to support and reinforce one another. 

[13] The purpose of the religious culture com¬ 
ponent is to help students understand the main el¬ 
ements of religion by exploring the socio-cultural 
contexts in which different religions take root and 
develop. The program takes a cultural and phenom¬ 
enological rather than a doctrinal approach to the 
study of religions. Because of their role in Quebec’s 
history, it accords a prominent role to Catholicism 
and Protestantism, but teachers are also required to 
discuss Judaism, Islam, Hinduism, Buddhism, and 
Aboriginal belief systems. 


[14] The purpose of the ethics component is to 
encourage students to critically reflect on their own 
ethical conduct and that of others, as well as on the 
values and norms that different religious and social 
groups adopt to guide their behaviour. 

[15] The purpose of the dialogue component, 
which is integrated with the ethics and religious 
culture components, is to help students develop 
the skills to interact respectfully with people of 
different beliefs in a diverse society, and to under¬ 
stand the impact of their behaviour on the broader 
community. 


objectifs repose sur le principe suivant lequel toutes 
les personnes sont egales en valeur et en dignite. Le 
second vise l’epanouissement des valeurs commu¬ 
nes que sont les droits de la personne et la demo¬ 
cratic. En imposant ce programme dans ses ecoles, 
le Quebec cherche a inculquer a tous les eleves un 
esprit d’ouverture a la diversite ainsi que le respect 
de Pautre. 

[12] Pour realiser ces objectifs, le programme 
ECR comprend trois volets qui tendent a l’apprentis- 
sage par l’eleve de trois competences : comprendre 
le « phenomene religieux » — ce qui inclut T etude 
de religions du monde —, reflechir sur des questions 
ethiques et pratiquer le dialogue. Ces trois compe¬ 
tences sont censees se completer et se renforcer 
Tune Tautre. 

[13] Le volet du programme relatif au pheno¬ 
mene religieux a pour objet d’aider les eleves a 
comprendre les principaux elements de la religion 
par T exploration des contextes socioculturels dans 
lesquels diverses religions se sont enracinees et 
se developpent. Le programme aborde T etude des 
religions sous un angle culturel et phenomenolo- 
gique plutot que doctrinal. En raison du role qu’ils 
ont joue dans l’histoire du Quebec, le programme 
accorde une place preponderante au catholicisme 
et au protestantisme, mais les enseignants sont ega- 
lement tenus de discuter du judai'sme, de l’islam, de 
Thindouisme, du bouddhisme et des systemes de 
croyances autochtones. 

[14] Le volet ethique du programme vise a en- 
courager les eleves a porter un regard critique sur 
leur propre conduite ethique et sur celle d’autrui, 
ainsi que sur les valeurs et les normes adoptees par 
differents groupes religieux et sociaux pour guider 
leur conduite. 

[15] Le volet relatif au dialogue — qui fait ega- 
lement partie integrante des deux autres volets du 
programme — vise a aider les eleves a acquerir des 
habiletes leur permettant d’interagir de fagon res- 
pectueuse avec des gens qui ont des convictions 
differentes au sein d’une societe diversifiee et de 
comprendre les repercussions de leur propre com- 
portement sur la collectivite en general. 
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[ 16] The ERC Program provides a framework that 
teachers must utilize to help students develop these 
competencies, but leaves teachers with considerable 
flexibility in developing their own lessons and struc¬ 
turing their course to convey this content. 


[17] The major world religions are taught through 
themes. Students explore the elements of religious 
traditions, including different representations of di¬ 
vinity, creation stories, and religious rites, rules and 
duties. They also discuss Quebec’s religious heri¬ 
tage. They then learn about the founding and de¬ 
velopment of different world religions, and examine 
the ways that different traditions and philosophical 
texts have approached questions about divinity, the 
meaning of life and death, and the human condition 
generally. And they draw on literature to explore 
different kinds of religious experiences, methodol¬ 
ogies for transmitting religion, and ways religious 
experiences shape people and communities. 


[18] Students develop competency in ethics by 
exploring themes such as freedom, autonomy, and 
tolerance, among others. They develop competency 
in dialogue by learning about different forms of dia¬ 
logue; strategies for developing, explaining or chal¬ 
lenging a point of view; and processes and patterns 
of thought that can undermine dialogue, such as ste¬ 
reotyping and prejudice. 

[19] The orientation of the ERC Program is 
strictly secular and cultural; it requires teachers 
to take a “professional stance” of objectivity and 
impartiality. That means that they are not to ad¬ 
vance the truth of a particular belief system or at¬ 
tempt to influence their students’ beliefs. Instead, 
their role is to foster awareness of diverse values, 
beliefs and cultures. Teachers in the program are 
therefore expected to act as mediators to help their 
students develop the critical capacity to understand, 
articulate and question different points of view. 


[16] Bien que le programme ECR constitue un 
cadre pedagogique que sont tenus de suivre les en- 
seignants pour aider les eleves a acquerir ces trois 
competences, il leur laisse tout de meme une lati¬ 
tude considerable pour T elaboration de leurs le¬ 
mons et pour 1’organisation de leurs cours en vue de 
transmettre cette matiere. 

[17] Les principales religions du monde sont en- 
seignees par themes. Les eleves explorent certains 
elements des traditions religieuses, notamment une 
variete de representations de la divinite, de recits de 
la creation ainsi que de rites, preceptes et devoirs 
religieux. Ils discutent egalement du patrimoine re- 
ligieux quebecois. Ils etudient ensuite l’etablisse- 
ment et revolution de diverses religions du monde, 
et examinent la fagon dont certaines traditions et 
certains textes philosophiques traitent de questions 
telles que le divin, le sens de la vie et de la mort et 
la condition humaine en general. Ils puisent ensuite 
dans la litterature pour examiner divers types d’ex¬ 
periences religieuses et modes de transmission de 
la religion, ainsi que differentes fagons dont 1’expe¬ 
rience religieuse fagonne les gens et les collectivites. 

[18] Les eleves developpent leur competence en 
ethique en explorant des themes comme la liberte, 
l’autonomie et la tolerance. Ils developpent leur 
competence en dialogue en etudiant diverses for¬ 
mes de dialogue, des strategies leur permettant de 
former, d’expliquer ou de remettre en question un 
point de vue, et des modes de pensee ou fagons de 
voir les choses qui peuvent nuire au dialogue, par 
exemple les stereotypes et les prejuges. 

[19] Le programme ECR a une optique stricte- 
ment laique et culturelle : il exige des enseignants 
qu’ils adoptent une « attitude professionnelle » ob¬ 
jective et impartiale. Ceux-ci doivent done s’abs- 
tenir d’affirmer la verite d’un systeme particulier 
de croyances ou de tenter d’influencer les convic¬ 
tions de leurs eleves. Leur role consiste plutot a 
favoriser la connaissance d'une variete de valeurs, 
de convictions et de cultures. On attend done des 
enseignants, dans le cadre de ce programme, qu’ils 
agissent comme intermediaires et aident les eleves 
a developper leur sens critique afin qu’ils soient en 
mesure de comprendre, de formuler et de remettre 
en question divers points de vue. 
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[20] The ERC program has already been scruti¬ 
nized — and found to be constitutional — by this 
Court in the context of the public school system. In 
S.L., a group of parents claimed that the program 
would confuse their children and interfere with 
their religious training because it exposed them to 
information about various world religions from a 
secular perspective. They argued that this amounted 
to a violation of s. 2(a) of the Charter. 

[21] The Court rejected their claim and affirmed 
the constitutionality of the ERC Program as a manda¬ 
tory component of the curriculum in public schools. 
In her reasons, Justice Deschamps observed that 

[p]arents are free to pass their personal beliefs on to 
their children if they so wish. However, the early expo¬ 
sure of children to realities that differ from those in their 
immediate family environment is a fact of life in society. 
The suggestion that exposing children to a variety of re¬ 
ligious facts in itself infringes their religious freedom or 
that of their parents amounts to a rejection of the mul¬ 
ticultural reality of Canadian society and ignores the 
Quebec government’s obligations with regard to public 
education. Although such exposure can be a source of 
friction, it does not in itself constitute an infringement of 
s. 2(a) of the Canadian Charter and of s. 3 of the Quebec 
Charter. [S.L., at para. 40] 

[22] The same Ethics and Religious Culture Pro¬ 
gram is now before us in the context of a private de¬ 
nominational school. Like their counterparts in the 
public school system, the core curriculum of private 
denominational schools is regulated by the province 
and is compulsory: Education Act, CQLR, c. 1-13.3, 
ss. 447 and 459; Basic school regulation for pre¬ 
school, elementary and secondary education, ss. 23 
and 23.1; An Act respecting private education, CQLR, 
c. E-9.1, ss. 25 and 32. 


[23] A private school is entitled to provide an al¬ 
ternative but “equivalent” program if the Minister 
approves its content. Section 22 of the Regulation 
respecting the application of the Act respecting pri¬ 
vate education, CQLR, c. E-9.1, r. 1, sets out the 
Minister’s authority to grant an exemption where 


[20] Le programme ECR a deja ete analyse — et 
juge constitutionnel par la Cour — dans le contexte 
du systeme scolaire public. Dans l’affaire S.L., 
un groupe de parents affirmait que ce programme 
creerait de la confusion chez leurs enfants et nuirait 
a leur formation religieuse, parce qu’il les expo- 
serait a de l’information sur diverses religions du 
monde d’un point de vue lai'que, Ils soutenaient qu’il 
s’agissait d’une violation de l’al. 2a) de la Charte. 

[21] La Cour a rejete leur pretention et confirme la 
constitutionnalite du programme ECR en tant qu’ele¬ 
ment obligatoire du programme d’etudes des ecoles 
publiques. Dans ses motifs, la juge Deschamps a fait 
remarquer que 

[l]es parents qui le desirent sont libres de transmettre 
a leurs enfants leurs croyances personnelles. Cependant, 
l’exposition precoce des enfants a des realties autres que 
celles qu’ils vivent dans leur environnement familial im- 
mediat constitue un fait de la vie en societe. Suggerer que 
le fait meme d’exposer des enfants a differents faits reli- 
gieux porte atteinte a la liberte de religion de ceux-ci ou 
de leurs parents revient a rejeter la realite multiculturelle 
de la societe canadienne et meconnaitre les obligations de 
l’Etat quebecois en matiere d’education publique. Bien 
qu’une telle exposition puisse etre source de frictions, 
elle ne constitue pas en soi une atteinte a l’al. 2a) de la 
Charte canadienne et a l’art. 3 de la Charte quebecoise. 
[S.L., par. 40] 

[22] En l’espece, nous sommes appeles a exa¬ 
miner la validite du meme programme ECR dans 
le contexte d’une ecole privee confessionnelle. Les 
ecoles de ce type, a 1’instar des etablissements sco- 
laires du reseau public, appliquent un programme 
d’etudes de base regi par la province et obligatoire : 
Loi sur Vinstruction publique, RLRQ, c. 1-13.3, 
art. 447 et 459; Regime pedagogique de l’education 
prescolaire, de Venseignement primaire et de I’en- 
seignement secondaire, art. 23 et 23.1; Loi surl’en- 
seignement prive, RLRQ, c. E-9.1, art. 25 et 32. 

[23] Les ecoles privees sont autorisees a ensei- 
gner un programme de remplacement, mais « equi¬ 
valent », si le ministre en approuve le contenu. 
L’article 22 du Reglement d’application de la Loi 
sur Venseignement prive, RLRQ, c. E-9.1, r. 1, con- 
fere en effet au ministre le pouvoir d’exempter un 
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the school in question proposes to teach an alter¬ 
native program which the Minister decides is suf¬ 
ficiently similar to the compulsory curriculum. It 
states: 


22. Every institution shall be exempt from the [com¬ 
pulsory curriculum] provided the institution dispenses 
programs of studies which the Minister of Education, 
Recreation and Sports judges equivalent. 

[24] On March 30, 2008, approximately five 
months before the ERC Program became mandatory 
across the Quebec school system, Loyola’s Princi¬ 
pal and Director wrote to the Minister to request 
an exemption from the program for the upcoming 
school year. They claimed that the program was 
incompatible with Loyola’s Catholic mission and 
convictions and proposed an alternative program 
that placed greater emphasis on Catholic beliefs and 
ethics. 


[25] In response to the Minister’s request for addi¬ 
tional information, Loyola sent the Minister a docu¬ 
ment setting out a general description of its pro¬ 
posed alternative program. The document presents 
the religious and ethical teachings of the Catholic 
Church as a central component of the proposed al¬ 
ternative program and as the basis upon which stu¬ 
dents should learn about other religions. Although it 
provides an opportunity to discuss major world reli¬ 
gions and different ethical positions, the normative 
core of Loyola’s proposed curriculum is the doctrine 
and belief system of the Catholic Church. Catholic 
doctrine and ethics would be emphasized early and 
taught in great depth, and would frame the discus¬ 
sion of other religions and ethical approaches. The 
third year of the program, for example — a year 
in which Loyola’s proposed program would focus 
primarily on teaching its students about ethics — is 
described as a course on “Catholic Moral Teaching” 
designed to “offer a Catholic vision for answering 
the question ‘What kind of person am I becoming, 
and what kind of person do I want to become?’ It 
centers on Jesus as the model of full humanness”. 


etablissement d’enseignement du programme d’etu- 
des obligatoire, dans la mesure ou le programme de 
remplacement propose est, de l’avis du ministre, 
suffisamment semblable au programme obligatoire. 
L’article 22 est ainsi redige : 

22. Tout etablissement est exempte [du programme d’etu- 
des obligatoire] pourvu que 1’etablissement offre des pro¬ 
grammes juges equivalents par le ministre de l’Education, 
du Loisir et du Sport. 

[24] Le 30 mars 2008, soit environ cinq mois 
avant que le programme ECR ne devienne obli¬ 
gatoire pour 1’ensemble du reseau scolaire quebe- 
cois, le directeur et le president de Loyola ont ecrit 
a la ministre et demande que l’ecole soit exemp- 
tee de 1’obligation d’appliquer ce programme pour 
1’annee scolaire a venir. Ils soutenaient que ce pro¬ 
gramme etait incompatible avec la mission et les 
convictions catholiques de Loyola, et proposaient 
en outre un programme de remplacement plus axe 
sur les croyances et l’ethique catholiques que le pro¬ 
gramme de reference. 

[25] En reponse a la demande de la ministre pour 
des renseignements complementaires, Loyola lui 
a fait parvenir par ecrit une description generate du 
programme de remplacement qu’elle proposait. Dans 
ce document, les enseignements religieux et ethiques 
de l’Eglise catholique etaient presentes comme un 
element central du programme de remplacement pro¬ 
pose et comme le cadre de reference de L etude des 
autres religions. Bien que le programme d’etudes 
propose prevoit la possibility de traiter des princi¬ 
pals religions du monde et de differents points de 
vue ethiques, son essence normative correspond a 
la doctrine et aux croyances de l’Eglise catholique. 
Ainsi, on s’attacherait au depart a la doctrine et a 
l’ethique catholiques, qui seraient enseignees en de¬ 
tail et serviraient de cadre pour l’etude des autres re¬ 
ligions et approches ethiques. Par exemple, le cours 
de la troisieme annee du programme — annee ou 
le programme propose porterait principalement sur 
l’enseignement de l’ethique — est decrit comme 
un cours sur [traduction] « l’enseignement moral 
catholique » qui vise a « offrir aux eleves une vision 
catholique, afin de leur permettre de repondre aux 
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In the fourth year of the program, which focuses on 
the world religions component, 


[t]he course presents a concise history of the Catholic 
Church, covering the significant events and doctrines that 
have shaped the course of Catholic thought and action 
over the past millennia. Beginning with the Apostolic 
Age, it follows the rise of Christendom through the High 
Middle Ages to the Reformation and into the Twentieth 
Century. Topics include the early fathers of the Church, 
scholars, heresies, councils, popes and saints and con¬ 
cludes with an exploration of the current challenges that 
we face in the post-modern world. 


... As the course progress [es] through history, a 
variety of Religions are discussed . . . [i]n particular, the 
interaction between the Catholic Church and the various 
other religions is explored. 

Loyola’s proposed course description did not ad¬ 
dress the dialogue competency that is required as 
part of the ERC Program. 

[26] In a letter dated August 7, 2008, the Minister 
denied Loyola’s request for an exemption from 
teaching the ERC curriculum, seeing Loyola’s pro¬ 
posed approach as essentially a request for a de¬ 
parture from teaching the ERC subject altogether, 
rather than for an exemption based on a proposed 
equivalent course. 

[27] Loyola sent a follow-up request to the Min¬ 
ister on August 25, 2008, attempting to demon¬ 
strate how its proposed alternative program met 
the objectives of the ERC Program. In its view, 
the religious nature of the school prevented it from 
teaching Catholic beliefs or other religions from 
a “neutral” or detached perspective. Although its 
program would be taught from a Catholic perspec¬ 
tive, it would offer its students a deeper and more 
thorough understanding of world religions by going 
beyond history and external customs to engage 
seriously with their fundamental beliefs. It also 


questions suivantes : “Quel genre de personne suis-je 
en train de devenir? Quel genre de personne est-ce 
que je souhaite devenir?” II est centre sur Jesus en tant 
que modele d’humanite pleine et entiere ». Durant la 
quatrieme annee du programme, ou 1’accent serait 
mis sur les religions dans le monde : 

[TRADUCTION] Le cours presente un bref historique de 
l’Eglise catholique et porte sur les evenements et doctri¬ 
nes d’importance qui ont influence le cours de la pensee et 
de l’action catholiques au cours des derniers millenaires. 
En commen§ant par l’age apostolique, le cours suit T as¬ 
cension de la chretiente tout au long du haut Moyen Age 
jusqu’a la Reforme et au vingtieme siecle. Les themes 
abordes comprennent les premiers Peres de l’Eglise, les 
theoriciens, les heresies, les conciles, les papes et les 
saints. Le cours se conclut par un examen des defis actuels 
auxquels nous devons faire face dans le monde postmo- 
deme. 

. . . Au fur et a mesure que le cours avance dans l’his- 
toire, diverses religions sont etudiees [. . .] On se penche 
notamment sur 1’interaction entre l’Eglise catholique et 
les diverses autres religions. 

La description du cours propose ne traitait pas 
de la competence au dialogue, un aspect pourtant 
obligatoire du programme ECR. 

[26] Dans une lettre datee du 7 aout 2008, la mi- 
nistre a refuse la demande presentee par Loyola 
en vue d’etre exempte de l’obligation d’enseigner 
le programme ECR puisqu’elle jugeait que la pro¬ 
position de Loyola consistait essentiellement en une 
demande de dispense quant a 1’ensemble du pro¬ 
gramme ECR plutot qu’en une demande d’exemp¬ 
tion basee sur l’enseignement d’un cours equivalent. 

[27] Le 25 aout 2008, Loyola a envoye une se- 
conde demande a la ministre dans laquelle elle a 
tente de demontrer en quoi le programme de rem- 
placement qu’elle proposait respectait les objec- 
tifs du programme ECR. A son avis, le caractere 
confessionnel de l’ecole l’empechait d’enseigner 
les croyances catholiques ou les autres religions 
d’un point de vue « neutre » ou detache. Certes, le 
programme de l’ecole serait enseigne suivant une 
perspective catholique, mais elle offrirait aux eleves 
une comprehension plus approfondie et plus com¬ 
plete des religions du monde, en allant au-dela de 
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affirmed its commitment to teaching its students 
to [translation] “think critically, to obtain infor¬ 
mation, to be aware of the principal ethical issues 
and to examine popular beliefs and practices”, but 
from a Catholic perspective. 


[28] This second request was also denied by the 
Minister. In a letter dated November 13, 2008, a de¬ 
partment official writing on the Minister’s behalf 
expressed concern that Loyola’s proposed program 
was faith-based, rather than cultural. The letter also 
mentioned what were seen as defects in the devel¬ 
opment of competency in dialogue and in the role 
of the teacher. The letter set out the following six 
bases for the Minister’s decision to deny Loyola’s 
request for an exemption: 

[TRANSLATION] 

• The two main goals of the Ethics and Religious 
Culture program are recognition of others and pur¬ 
suit of the common good. The approach to and the 
conception of the common good developed in the 
Ethics and Religious Culture program [and those] 
proposed by Loyola High School are very diffe¬ 
rent. The approach advocated in the Ethics and Re¬ 
ligious Culture program is cultural, not faith-based. 
According to the summary of the program proposed 
by Loyola High School and submitted to the depart¬ 
ment for evaluation, the program is based on the 
Catholic faith and its main goal is the transmission 
of Catholic beliefs and convictions. It encompasses 
a conception of others, but once again from a Chris¬ 
tian Catholic perspective. 

• Again according to the summary of the program 
submitted to the department for evaluation, it ap¬ 
pears that, contrary to the Ethics and Religious Cul¬ 
ture program, the Loyola High School program does 
not lead the student to reflect on the common good, 
or on ethical issues, but rather to adopt the Jesuit 
perspective of Christian service. 

• The ethics component of the Ethics and Religious 
Culture program does not offer the students moral 
education. It takes into consideration elements of 


l’histoire de ces religions et de leurs manifestations 
exterieures et en les amenant a se pencher serieu- 
sement sur leurs croyances fondamentales. Loyola 
y confirmait aussi son engagement a enseigner a 
ses eleves « a penser de maniere critique, a s’in- 
former, a etre au courant des principales questions 
d’ethique et a questionner et examiner les croyances 
et pratiques populaires », mais d’un point de vue 
catholique. 

[28] La seconde demande a elle aussi ete refusee 
par la ministre. Dans une lettre datee du 13 novem- 
bre 2008, une cadre du ministere qui ecrivait au 
nom de la ministre s’est dite preoccupee par le fait 
que le programme propose etait fonde sur la foi plu- 
tot que sur la culture. Elle y a egalement fait etat 
de ce qui etait considere comme des lacunes dans 
le developpement des competences relatives au dia¬ 
logue et dans le role de l’enseignant. La lettre enon- 
qait les six raisons suivantes pour justifier la decision 
de la ministre de refuser la demande d’exemption : 


Les deux grandes finalites du programme Ethique et 
culture religieuse sont la reconnaissance de 1’autre et 
la poursuite du bien commun. L’approche et la con¬ 
ception du bien commun developpees dans le pro¬ 
gramme Ethique et culture religieuse et celles pro- 
posees par Loyola High School sont tres differentes. 
L’approche preconisee dans le programme Ethique et 
culture religieuse est culturelle et non fondee sur la 
foi. Or, suivant le sommaire du programme propose 
par Loyola High School et soumis au Ministere pour 
evaluation, il appert que le programme de Loyola 
High School est fonde sur la foi catholique et a pour 
principale finalite la transmission des croyances et 
convictions catholiques. II englobe une conception 
de 1’autre, mais toujours par rapport a la perspective 
chretienne catholique. 

Toujours suivant le sommaire du programme soumis 
au Ministere pour evaluation, il appert que, contrai- 
rement au programme Ethique et culture religieuse, 
le programme de Loyola High School n’amene pas 
l’eleve a reflechir sur le bien commun, ni sur des 
questions d’ethique, mais l’amene plutot a adopter la 
perspective jesuite du service chretien. 

Le volet ethique du programme Ethique et culture 
religieuse ne propose pas d’enseignement moral 
aux eleves. Il tient compte d’elements de la culture 


2015 SCC 12 (CanLII) 



[2015] 1 R.C.S. 


loyola c. Quebec (P.G.) La juge Abella 


635 


religious culture, whereas, according to the informa¬ 
tion transmitted to the department, the ethics aspect 
of the program proposed by Loyola High School fo¬ 
cuses on the teaching of moral reference points laid 
down by the Catholic Church. 

• According to the summary of the program submitted 
to the department for evaluation, the program pro¬ 
posed by Loyola High School does not provide for 
the development of competence in the practice of 
dialogue within the meaning of the Ethics and Reli¬ 
gious Culture program. 

• The training in religious culture of the Ethics and 
Religious Culture program is aimed at an enlight¬ 
ened comprehension of the many expressions of the 
religious experience present in Quebec culture and 
in the world. Each religious tradition is observed 
individually without comparison or reference to an¬ 
other tradition. According to the summary of the 
program proposed by Loyola High School and trans¬ 
mitted to the department for evaluation, the program 
does not meet the requirements for the Ethics and 
Religious Culture program in terms of religious cul¬ 
ture, as religions are studied in connection with the 
Catholic religion. 

• Again according to the summary of the program sub¬ 
mitted to the department for evaluation, the program 
proposed by Loyola High School is distinguished 
from the Ethics and Religious Culture program in 
terms of the teacher’s role. In the Ethics and Reli¬ 
gious Culture program, the teacher’s foremost re¬ 
sponsibility is to assist and guide the students in their 
reflections, whereas according to the information 
provided the department, the teacher of the program 
proposed by Loyola High School seems to have to 
teach the foundations of the religion and universe of 
Jesuit Catholic beliefs. 

[29] Loyola brought an application for judicial 
review of the Minister’s decision. In its view, the 
“normative pluralism” that underpinned the entire 
ERC Program was a violation of freedom of reli¬ 
gion because it was incompatible with Loyola’s 
character as a Catholic institution. After hearing ad¬ 
ditional testimony from Loyola about its proposed 
alternative program, the application judge con¬ 
cluded that the Minister’s decision was incorrect, 
and constituted an unjustified violation of Loyola’s 
right to religious freedom. 


religieuse, alors que, selon les informations trans- 
mises au Ministere. le volet ethique du programme 
propose par Loyola High School apparait axe sur 
l’enseignement de reperes moraux edictes par 
l’Eglise catholique. 

• Suivant le sommaire du programme soumis au Mi¬ 
nistere pour evaluation, il appert que le programme 
propose par Loyola High School ne prevoit pas le 
developpement de la competence a la pratique du 
dialogue au sens ou le programme Ethique et culture 
religieuse l’entend. 

• La formation en culture religieuse du programme 
Ethique et culture religieuse vise une comprehen¬ 
sion eclairee des multiples expressions du religieux 
presentes dans la culture quebecoise et dans le monde. 
Chaque tradition religieuse est observee individuelle- 
ment sans comparaison ou reference a une autre tra¬ 
dition. Suivant le sommaire du programme propose 
par Loyola High School transmis au Ministere pour 
evaluation, il appert que ce programme ne satisfait pas 
aux exigences du programme Ethique et culture re¬ 
ligieuse relatives a la culture religieuse, car 1’etude des 
religions apparait etre realisee en lien avec la religion 
catholique. 

• Toujours suivant le sommaire du programme soumis 
au Ministere pour evaluation, il appert que le pro¬ 
gramme propose par Loyola High School se distin¬ 
gue du programme Ethique et culture religieuse en 
ce qui a trait au role de l’enseignant. En effet, dans 
le programme Ethique et culture religieuse, la pre¬ 
miere responsabilite de l’enseignant est d’accom- 
pagner et de guider ses eleves dans leur reflexion, 
alors que suivant les informations fournies au Minis¬ 
tere, l’enseignant du programme propose par Loyola 
High School semble devoir enseigner les fondements 
de la religion et de l’univers des croyances catholi- 
ques jesuites. 

[29] Loyola a demande le controle judiciaire de la 
decision de la ministre, plaidant que le « pluralisme 
normatif » qui sert de fondement a 1’ ensemble du 
programme ECR violait la liberte de religion parce 
qu’il est incompatible avec le caractere confession- 
nel catholique de l’etablissement. Apres avoir en- 
tendu des temoignages additionnels produits par 
Loyola au sujet du programme de remplacement 
propose, le juge saisi de la demande a conclu que 
la decision de la ministre etait incorrecte et qu’elle 
constituait une violation injustifiee du droit a la li- 
berte de religion de cette institution. 
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[30] On appeal, the Quebec Court of Appeal unan¬ 
imously overturned the decision. Applying this 
Court’s decision in Dore, the Court of Appeal held 
that a reasonableness standard should be applied 
in assessing how the Minister balanced the Char¬ 
ter rights at stake. It concluded that the ERC Pro¬ 
gram did not interfere with religious freedom in any 
substantial manner, and that the Minister had there¬ 
fore exercised her discretion in a reasonable man¬ 
ner. 


[31] Before this Court, Loyola took a different 
position than in the prior proceedings. Loyola had 
previously asserted that the entire orientation of the 
ERC Program represented an impairment of reli¬ 
gious freedom on the basis that discussing any reli¬ 
gion through a neutral lens would be incompatible 
with Catholic beliefs. Its revised position before us 
was that it did not object to teaching other world 
religions objectively in the first component which 
focuses on “understanding religious culture”. But it 
still wanted to be able to teach the ethics of other re¬ 
ligious traditions from the perspective of the Cath¬ 
olic religion rather than in an objective and neutral 
way. Moreover, it continued to assert the right to 
teach Catholic doctrine and ethics from a Catholic 
perspective. Loyola took no position on the perspec¬ 
tive from which it would seek to teach the dialogue 
component, which would be integrated with the 
other two components of its proposed alternative 
program. The position of the Minister before this 
Court, however, remained the same as it had been 
in the prior proceedings, namely, that in no aspect 
of the ERC Program would Loyola be permitted to 
teach from a Catholic perspective. It follows that 
Loyola’s change of position has little impact on the 
analysis. The question instead is whether the Minis¬ 
ter’s unchanged position, as reflected in her decision 
concerning the equivalency of Loyola’s proposed 
program, interferes with the relevant Charter pro¬ 
tections no more than is necessary given the statu¬ 
tory objectives she was required to pursue. 


[30] En appel, les juges de la Cour d’appel du 
Quebec ont unanimement infirme cette decision. 
Appliquant T arret rendu par la Cour dans T affaire 
Dore, ils ont juge qu’il fallait appliquer la norme 
de la decision raisonnable pour apprecier la maniere 
dont la ministre avait mis en balance les droits ga- 
rantis par la Charte qui etaient en cause. La Cour 
d’appel a conclu que le programme ECR ne portait 
aucune atteinte substantielle a la liberte de religion 
et que la ministre avait done exerce son pouvoir dis- 
cretionnaire de t'acon raisonnable. 

[31] Devant la Cour, Loyola a adopte une posi¬ 
tion differente de celle qu’elle avait defendue au 
cours des procedures anterieures. Jusqu’alors, elle 
avait soutenu que toute 1’orientation du programme 
ECR constituait une atteinte a son droit a la li¬ 
berte de religion, puisque discuter de toute religion 
sous un eclairage neutre etait incompatible avec les 
convictions catholiques. Selon la position revisee 
qu’elle nous a presentee, elle ne s’oppose plus a 
l’enseignement d’autres religions du monde de fa- 
gon objective dans le cadre du premier volet, soit 
celui qui est axe sur « la comprehension du pheno- 
mene religieux ». Cela dit, Loyola souhaite toujours 
pouvoir enseigner Vethique d’autres traditions re- 
ligieuses du point de vue de la religion catholique 
plutot que d'une maniere neutre et objective. De 
plus, elle continue a revendiquer son droit d’ensei- 
gner la doctrine et l’ethique catholiques dans une 
perspective catholique. Loyola n’a pas pris position 
sur la perspective suivant laquelle elle enseignerait 
le volet relatif a la pratique du dialogue qui serait 
integre aux deux autres volets du programme de 
remplacement propose. Pour sa part, la ministre a 
maintenu devant la Cour la meme position que de¬ 
vant les juridictions inferieures, soit que Loyola ne 
devrait etre autorisee a enseigner aucun aspect du 
programme ECR suivant une perspective catholi¬ 
que. Ainsi, le changement de position de Loyola n’a 
que peu d’incidence sur 1’analyse. La question re- 
vient plutot a savoir si la position inchangee de la 
ministre, comme l’illustre sa decision concernant 
1’equivalence du programme propose par Loyola, in¬ 
terfere aussi peu qu’il est necessaire de le faire avec 
les protections pertinentes garanties par la Charte 
compte tenu des objectifs de la loi qu’elle avait 
1’obligation de chercher a atteindre. 
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Analysis 

[32] Loyola does not challenge the Minister’s stat¬ 
utory authority to impose curricular requirements, 
but rather her discretionary decision to deny Loyola 
an exemption from the ERC Program. The rea¬ 
sonableness of the Minister’s decision depends on 
whether it reflected a proportionate balance between 
the statutory mandate to grant exemptions only when 
a proposed alternative program is “equivalent” to 
the prescribed curriculum, based on the ERC Pro¬ 
gram’s goals of promoting tolerance and respect for 
difference, and the religious freedom of the mem¬ 
bers of the Loyola community who seek to offer and 
wish to receive a Catholic education. 


[33] Loyola, a non-profit corporation constituted 
under Part III of the Quebec Companies Act, CQLR, 
c. C-38, also argued that its own religious free¬ 
dom had been violated by the decision. I recog¬ 
nize that individuals may sometimes require a legal 
entity in order to give effect to the constitution¬ 
ally protected communal aspects of their religious 
beliefs and practice, such as the transmission of 
their faith: Alberta v. Hutterian Brethren of Wilson 
Colony, [2009] 2 S.C.R. 567, at para. 181; Con¬ 
gregation des temoins de Jehovah de St-Jerome- 
Lafontaine v. Lafontaine (Village), [2004] 2 S.C.R. 
650.1 do not believe it is necessary, however, to de¬ 
cide whether corporations enjoy religious freedom 
in their own right under s. 2(a) of the Charter or 
s. 3 of the Charter of human rights and freedoms, 
CQLR, c. C-12 (the Quebec Charter), in order to 
dispose of this appeal. 

[34] In this case Loyola, as an entity lawfully cre¬ 
ated to give effect to religious belief and practice, 
was denied a statutory exemption from an otherwise 
mandatory regulatory scheme. As the subject of the 
administrative decision, Loyola is entitled to apply 
for judicial review and to argue that the Minister 
failed to respect the values underlying the grant of 


Analyse 

[32] Loyola conteste non pas le pouvoir legal de 
la ministre d’imposer certaines exigences ptda- 
gogiques, mais plutot la decision qu’elle a prise, par 
suite de l’exercice de son pouvoir discretionnaire, 
de refuser de l’exempter de l’obligation d’appliquer 
le programme ECR. Pour juger du caractere rai- 
sonnable de la decision de la ministre, il faut de¬ 
terminer si cette decision est le fruit d’une mise en 
balance proportionnee du mandat legal d’accorder 
une exemption uniquement si le programme pro¬ 
pose est « equivalent » au programme d’etudes 
prescrit compte tenu des objectifs de promotion de 
la tolerance et du respect des differences du pro¬ 
gramme ECR, d’une part, et de la liberte de reli¬ 
gion des membres de la communaute de Loyola qui 
veulent offrir et qui souhaitent recevoir une educa¬ 
tion catholique, d’autre part. 

[33] Loyola, une corporation sans but lucratif 
constitute sous le regime de la partie III de la Loi 
sur les compagnies du Quebec, RLRQ, c. C-38, 
a egalement fait valoir que la decision avait porte 
atteinte a sa liberte de religion. Je reconnais que les 
individus peuvent parfois avoir besoin d’une per- 
sonne morale pour donner effet aux aspects collec- 
tifs, proteges par la Constitution, de leurs croyances 
et pratiques religieuses, comme la transmission de 
leur foi : Alberta c. Hutterian Brethren of Wilson 
Colony, [2009] 2 R.C.S. 567, par. 181; Congregation 
des temoins de Jehovah de St-Jerome-Lafontaine c. 
Lafontaine (Village), [2004] 2 R.C.S. 650. Toute- 
fois, pour statuer sur le present pourvoi, je ne crois 
pas qu’il soit necessaire de decider si les societes 
jouissent elles-memes de la liberte de religion pro¬ 
tegee par l’al. 2a) de la Charte ou par l’art. 3 de la 
Charte des droits et libertes de la personne, RLRQ, 
c. C-12 (« Charte quebecoise »). 

[34] En l’espece, Loyola, en tant qu’entite ltga- 
lement constitute pour donner effet a des croyan¬ 
ces et pratiques religieuses, s’est vu refuser T octroi 
d’une exemption prtvue par la loi d’un regime rt- 
glementaire par ailleurs obligatoire. Parce qu’elle 
est l’objet de cette dtcision administrative, l’tcole 
est autoriste a presenter une demande de controle 
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her discretion as part of its challenge of the mer¬ 
its of the decision. In my view, as a result, it is 
not necessary to decide whether Loyola itself, as 
a corporation, enjoys the benefit of s. 2(a) rights, 
since the Minister is bound in any event to exer¬ 
cise her discretion in a way that respects the values 
underlying the grant of her decision-making author¬ 
ity, including the Charter- protected religious free¬ 
dom of the members of the Loyola community who 
seek to offer and wish to receive a Catholic educa¬ 
tion: Chamberlain v. Surrey School District No. 36, 
[2002] 4 S.C.R. 710, at para. 71. 


[35] This case, as the Court of Appeal noted and 
as the parties before this Court accepted, squarely 
engages the framework set out in Dore, which ap¬ 
plies to discretionary administrative decisions that 
engage the Charter. Dore requires administrative 
decision-makers to proportionately balance the 
Charter protections —values and rights — at stake 
in their decisions with the relevant statutory man¬ 
date: Dore, at para. 55. 


[36] As Aharon Barak explained, the purpose of 
a constitutional right is the realization of its con¬ 
stitutional values: Human Dignity: The Constitu¬ 
tional Value and the Constitutional Right (2015), 
at p. 144. In the Dore analysis, Charter values — 
those values that underpin each right and give it 
meaning — help determine the extent of any given 
infringement in the particular administrative context 
and, correlatively, when limitations on that right are 
proportionate in light of the applicable statutory 
objectives: Hutterian Brethren, at para. 88; Lome 
Sossin and Mark Friedman, “Charter Values and Ad¬ 
ministrative Justice” (2014), 67 S.C.L.R. (2d) 391, 
at pp. 403-4. 

[37] On judicial review, the task of the review¬ 
ing court applying the Dore framework is to assess 
whether the decision is reasonable because it re¬ 
flects a proportionate balance between the Charter 


judiciaire et a soutenir, dans le cadre de sa con¬ 
testation du bien-fonde de la decision, que la mi- 
nistre n’a pas respecte les valeurs sous-jacentes a 
1’octroi de son pouvoir discretionnaire. A mon avis, 
il n’est done pas necessaire de decider si Loyola, 
en tant que societe, jouit elle-meme du benefice 
des droits proteges par l’al. 2a), puisque, en effet, 
la ministre est tenue de toute fagon d’exercer son 
pouvoir discretionnaire dans le respect des valeurs 
sous-jacentes a l’octroi de son pouvoir decisionnel. 
et notamment de la liberte de religion que garantit la 
Charte aux membres de cette communaute qui veu- 
lent offrir ou qui souhaitent recevoir une education 
catholique : Chamberlain c. Surrey School District 
No. 36, [2002] 4 R.C.S. 710, par. 71. 

[35] Comme l’a souligne la Cour d’appel et comme 
en ont convenu les parties devant la Cour, la presente 
cause fait directement intervenir le cadre d’analyse 
elabore dans Dore, qui s’applique aux decisions ad- 
ministratives de nature discretionnaire emportant 
T application de la Charte. Dore oblige les decideurs 
administratifs a proceder a une mise en balance pro- 
portionnee des protections — droits et valeurs — of- 
fertes par la Charte en jeu dans leurs decisions, d'une 
part, et du mandat legal pertinent, d’autre part: Dore, 
par. 55. 

[36] Comme Aharon Barak l’a explique, un droit 
constitutionnel existe en vue de la realisation des 
valeurs constitutionnelles qu’il recele : Human Dig¬ 
nity : The Constitutional Value and the Constitutional 
Right (2015), p. 144. Dans l’analyse preconisee par 
Dore, les valeurs consacrees par la Charte — soit 
les valeurs qui sous-tendent chaque droit et qui leur 
donnent un sens — aident a preciser l’ampleur d’une 
atteinte a un droit donne dans le contexte adminis- 
tratif en cause et, correlativement, a savoir dans quels 
cas les restrictions a ce droit sont proportionnees 
compte tenu des objectifs legaux applicables : Hut¬ 
terian Brethren, par. 88; Lome Sossin et Mark 
Friedman, « Charter Values and Administrative 
Justice » (2014), 67 S.C.L.R. (2d) 391, p. 403-404. 

[37] Lors d’un controle judiciaire, le role de la 
cour appelee a appliquer le cadre d'analyse eta- 
bli dans Dore consiste a se demander si la deci¬ 
sion en cause est raisonnable parce qu’elle est le 
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protections at stake and the relevant statutory man¬ 
date: Dore, at para. 57. Reasonableness review is a 
contextual inquiry: Catalyst Paper Corp. v. North 
Cowichan (District), [2012] 1 S.C.R. 5, at para. 18. 
In the context of decisions that implicate the Char¬ 
ter, to be defensible, a decision must accord with 
the fundamental values protected by the Charter. 


[38] The Charter enumerates a series of guaran¬ 
tees that can only be limited if the government can 
justify those limitations as proportionate. As a re¬ 
sult, in order to ensure that decisions accord with 
the fundamental values of the Charter in contexts 
where Charter rights are engaged, reasonableness 
requires proportionality: Dore, at para. 57. As Aharon 
Barak noted, “Reasonableness in [a strong] sense 
strikes a proper balance among the relevant consid¬ 
erations, and it does not differ substantively from 
proportionality”: “Proportionality (2)”, in The Ox¬ 
ford Handbook of Comparative Constitutional Law 
(2012), Michel Rosenfeld and Andras Sajo, eds., 
738, at p. 743. 

[39] The preliminary issue is whether the decision 
engages the Charter by limiting its protections. If 
such a limitation has occurred, then “the question 
becomes whether, in assessing the impact of the 
relevant Charter protection and given the nature of 
the decision and the statutory and factual contexts, 
the decision reflects a proportionate balancing of 
the Charter protections at play”: Dore, at para. 57. 
A proportionate balancing is one that gives effect, 
as fully as possible to the Charter protections at 
stake given the particular statutory mandate. Such a 
balancing will be found to be reasonable on judicial 
review: Dore, at paras. 43-45. 


[40] A Dore proportionality analysis finds ana¬ 
lytical harmony with the final stages of the Oakes 
framework used to assess the reasonableness of a 


fruit d'une mise en balance proportionnee des pro¬ 
tections en jeu conferees par la Charte, d’une part, 
et du mandat pertinent confere par la loi, d’autre 
part: Dore, par. 57. L’appreciation du caractere rai- 
sonnable d’une decision constitue une analyse con- 
textuelle : Catalyst Paper Corp. c. North Cowichan 
(District), [2012] 1 R.C.S. 5, par. 18. Pour etre de- 
fendable, une decision mettant en cause la Charte 
doit etre conforme aux valeurs fondamentales ga- 
ranties par ce texte. 

[38] La Charte enumere une serie de garanties qui 
ne peuvent etre restreintes que si le gouvernement 
peut demontrer que ces restrictions sont proportion- 
nees. En consequence, pour qu’une telle decision 
soit conforme aux valeurs fondamentales consa- 
crees par la Charte lorsque sont en cause des droits 
que protegent cette derniere, la raisonnabilite com- 
mande la proportionnalite : Dore, par. 57. Comme 
l’a souligne Aharon Barak, [traduction] « [l]a rai¬ 
sonnabilite [au sens fort du terme] etablit un juste 
equilibre entre les considerations pertinentes, et ne 
differe pas substantiellement de la proportionna¬ 
lite » : « Proportionality (2)», dans The Oxford Hand¬ 
book of Comparative Constitutional Law (2012), 
Michel Rosenfeld et Andras Sajo, dir., 738, p. 743. 

[39] La question preliminaire consiste a deter¬ 
miner si la decision fait intervenir la Charte en 
restreignant les protections que confere cette der¬ 
niere. En presence d’une telle restriction, « il s’agit 
done de determiner si — en evaluant 1’incidence 
de la protection pertinente offerte par la Charte et 
compte tenu de la nature de la decision et des con- 
textes legal et factuel — la decision est le fruit d’une 
mise en balance proportionnee des droits en cause 
proteges par la Charte » : Dore, par. 57. Une mise 
en balance proportionnee en est une qui donne effet 
autant que possible aux protections en cause con¬ 
ferees par la Charte compte tenu du mandat legis¬ 
late particulier en cause. Une telle mise en balance 
sera jugee raisonnable dans le cadre d’un controle 
judiciaire : Dore, par. 43-45. 

[40] L’analyse de la proportionnalite prescrite par 
Barret Dore s’harmonise avec les etapes finales du 
cadre d’analyse enonce dans Oakes qui sert pour 
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limit on a Charter right under s. 1: minimal im¬ 
pairment and balancing. Both R. v. Oakes , [1986] 1 
S.C.R. 103, and Dore require that Charter pro¬ 
tections are affected as little as reasonably possi¬ 
ble in light of the state’s particular objectives: see 
RJR-MacDonald Inc. v. Canada (Attorney General), 
[1995] 3 S.C.R. 199, at para. 160. As such, Dore’s 
proportionality analysis is a robust one and “works 
the same justificatory muscles” as the Oakes test: 
Dore, at para. 5. 


[41] The Dore analysis is also a highly contextual 
exercise. As under the minimal impairment stage 
of the Oakes analysis, under Dore there may be 
more than one proportionate outcome that protects 
Charter values as fully as possible in light of the 
applicable statutory objectives and mandate: RJR- 
MacDonald, at para. 160. 

[42] Do re's approach to reviewing administra¬ 
tive decisions that implicate the Charter, including 
those of adjudicative tribunals, responds to the di¬ 
verse set of statutory and procedural contexts in 
which administrative decision-makers operate, and 
respects the expertise that these decision-makers 
typically bring to the process of balancing the val¬ 
ues and objectives at stake on the particular facts 
in their statutory decisions: para. 47; see also David 
Mullan, “Administrative Tribunals and Judicial Re¬ 
view of Charter Issues After Multani” (2006), 21 
N.J.C.L. 127, at p. 149; and Stephane Bernatchez, 
“Les rapports entre le droit administratif et les droits 
et libertes: la revision judiciaire ou le controle con- 
stitutionnel?” (2010), 55 McGill L.J. 641. As Lome 
Sossin and Mark Friedman have observed in their 
cogent article: 


While the Charter jurisprudence can shed light on the 
scope of Charter values, it remains for each tribunal to 
determine . . . how to balance those values against its 
policy mandate. For example, while personal autonomy 


determiner si une restriction a un droit garanti par 
la Charte est raisonnable au regard de Tarticle pre¬ 
mier : atteinte minimale et equilibre. Les arrets R. 
c. Oakes, [1986] 1 R.C.S. 103, et Dore exigent tous 
deux que Ton restreigne les protections conferees 
par la Charte aussi peu que cela est raisonnable- 
ment possible eu egard aux objectifs particuliers de 
l’Etat: voir RJR-MacDonald Inc. c. Canada (Procu- 
reur general), [1995] 3 R.C.S. 199, par. 160. L’ana¬ 
lyse de la proportionnalite preconisee par T arret 
Dore constitue done une solide analyse qui « fait 
intervenir les memes reflexes justificateurs » que le 
test de T arret Oakes : Dore, par. 5. 

[41] L’analyse decrite dans Dore constitue aussi 
un exercice hautement contextuel. Tout comme le 
volet de Tatteinte minimale de l’analyse prescrite 
par T arret Oakes, plusieurs issues peuvent etre pro- 
portionnees et proteger les valeurs consacrees par la 
Charte aussi pleinement que possible a la lumiere 
des objectifs et mandat applicables prevus par la loi: 
RJR-MacDonald, par. 160. 

[42] La demarche que la Cour a appliquee dans 
Dore pour controler les decisions administratives 
faisant intervenir la Charte, y compris celles d’or- 
ganismes juridictionnels, tient compte des divers 
cadres legaux et proceduraux dans lesquels les de- 
cideurs administratifs sont appeles a agir. Elle res- 
pecte en outre T expertise que ceux-ci apportent 
generalement au processus de mise en balance des 
valeurs et des objectifs en cause eu egard aux faits 
particuliers de l’affaire dans les decisions qu’ils 
prennent en application de la loi: par. 47; voir aussi 
David Mullan, « Administrative Tribunals and Ju¬ 
dicial Review of Charter Issues After Multani » 
(2006), 21 R.N.D.C. Ill, p. 149; et Stephane 
Bernatchez, « Les rapports entre le droit adminis¬ 
tratif et les droits et libertes : la revision judiciaire 
ou le controle constitutionnel? » (2010), 55 R.D. 
McGill 641. Comme les auteurs Lome Sossin et 
Mark Friedman le font observer dans leur arti¬ 
cle convaincant: 

[TRADUCTION] Bien que la jurisprudence relative a la 
Charte puisse nous eclairer sur la portee des valeurs 
consacrees par cette derniere, il revient a chaque tribu¬ 
nal administratif de determiner [. . .] comment mettre 
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may be a broadly recognized Charter value, it will nec¬ 
essarily mean something different in the context of a pri¬ 
vacy commission than in the context of a parole board, 
[p- 422] 


[43] The context before us — state regulation of 
religious schools — poses the question of how to 
balance robust protection for the values underly¬ 
ing religious freedom with the values of a secular 
state. Part of secularism, however, is respect for re¬ 
ligious differences. A secular state does not — and 
cannot — interfere with the beliefs or practices of 
a religious group unless they conflict with or harm 
overriding public interests. Nor can a secular state 
support or prefer the practices of one group over 
those of another: Richard Moon, “Freedom of Re¬ 
ligion Under the Charter of Rights'. The Limits of 
State Neutrality” (2012), 45 U.B.C. L. Rev. 497, at 
pp. 498-99. The pursuit of secular values means 
respecting the right to hold and manifest different 
religious beliefs. A secular state respects religious 
differences, it does not seek to extinguish them. 


[44] Through this form of neutrality, the state af¬ 
firms and recognizes the religious freedom of in¬ 
dividuals and their communities. As Prof. Moon 
noted: 

Underlying the [state] neutrality requirement, and the 
insulation of religious beliefs and practices from politi¬ 
cal decision making, is a conception of religious belief 
or commitment as deeply rooted, as an element of the 
individual’s identity, rather than simply a choice or judg¬ 
ment she or he has made. Religious belief lies at the core 
of the individual’s worldview. It orients the individual in 
the world, shapes his or her perception of the social and 
natural orders, and provides a moral framework for his or 
her actions. Moreover, religious belief ties the individual 
to a community of believers and is often the central or 
defining association in her or his life. The individual be¬ 
liever participates in a shared system of practices and val¬ 
ues that may, in some cases, be described as “a way of 
life”. If religion is an aspect of the individual’s identity, 


en balance ces valeurs et le mandat general dont il est 
investi. Par exemple, bien que l’autonomie personnelle 
puisse constituer une valeur consacree par la Charte ge- 
neralement reconnue, elle aura necessairement un sens 
different aux yeux d’un commissariat a la protection de 
la vie privee et a ceux d’une commission des liberations 
conditionnelles. [p. 422] 

[43] Le contexte particulier de la presente affaire 

— qui porte sur la reglementation par l’Etat des 
ecoles confessionnelles — souleve la question de 
savoir comment mettre en balance une protection 
solide des valeurs qui sous-tendent la liberte de re¬ 
ligion et les valeurs d’un Etat lai'que. La laicite vise 
toutefois en partie le respect des differences reli- 
gieuses. Un Etat lai'que ne s’immisce pas dans les 
convictions et les pratiques d’un groupe religieux 

— et ne peut le faire — a moins qu’elles ne soient 
contraires ou ne portent atteinte a des interets pu¬ 
blics preponderants. II ne peut pas non plus donner 
son appui ou accorder sa preference aux pratiques 
d’un groupe par rapport a celles d’un autre : Richard 
Moon, « Freedom of Religion Under the Charter 
of Rights : The Limits of State Neutrality » (2012), 
45 U.B.C. L. Rev. 497, p. 498-499. La poursuite de 
valeurs laiques implique le respect du droit d’avoir 
et de professer des convictions religieuses diffe- 
rentes. Un Etat lai'que respecte les differences reli¬ 
gieuses; il ne cherche pas a les faire disparaitre. 

[44] Par cette forme de neutralite, l’Etat confirme 
et reconnait la liberte de religion des individus et 
celle des communautes auxquelles ils appartiennent. 
Comme le professeur Moon le fait observer : 

[TRADUCTION] A la base de 1’exigence de cette neu¬ 
tralite [de l’Etat] et du principe du cloisonnement entre, 
d’une part, les convictions et les pratiques religieuses et, 
d’autre part, les decisions politiques, se trouve une con¬ 
ception de la croyance et de 1’engagement religieux qui 
sont profondement enracines, ou de l’engagement envi¬ 
sage comme un element de l’identite de 1’individu plutot 
que comme une simple question de choix ou de juge- 
ment personnels. La croyance religieuse se situe au coeur 
meme de la vision que chacun se fait du monde. Elle 
oriente 1’individu dans le monde, facjonne sa perception 
de l’ordre social et naturel et encadre son agir sur le plan 
moral. De plus, les convictions religieuses permettent a 
l’individu de s’identifier a une communaute de croyants, 
qui constitue souvent le groupe le plus important dans 
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then when the state treats his or her religious practices or 
beliefs as less important or less true than the practices of 
others, or when it marginalizes her or his religious com¬ 
munity in some way, it is not simply rejecting the indi¬ 
vidual’s views and values, it is denying her or his equal 
worth. [Footnote omitted; p. 507.] 


[45] Because it allows communities with different 
values and practices to peacefully co-exist, a sec¬ 
ular state also supports pluralism. The European 
Court of Human Rights recognized the relationship 
between religious freedom, secularism and plu¬ 
ralism in Kokkincikis v. Greece, judgment of 25 May 
1993, Series A No. 260-A, a case about a Jehovah’s 
Witness who had been repeatedly arrested for vio¬ 
lating Greece’s ban on proselytism. Concluding that 
the claimant’s Article 9 rights to religious freedom 
had been violated, the court wrote: 


As enshrined in Article 9, freedom of thought, con¬ 
science and religion is one of the foundations of a “dem¬ 
ocratic society” within the meaning of the Convention. 
It is, in its religious dimension, one of the most vital 
elements that go to make up the identity of believers and 
their conception of life, but it is also a precious asset for 
atheists, agnostics, sceptics and the unconcerned. The 
pluralism indissociable from a democratic society, which 
has been dearly won over the centuries, depends on it. 
[p. 17] 

See also Metropolitan Church of Bessarabia v. Mol¬ 
dova , No. 45701/99, ECHR 2001-XU 

[46] This does not mean that religious differences 
trump core national values. On the contrary, as this 
Court observed in Bruker v. Marcovitz, [2007] 3 
S.C.R. 607: 


Not all differences are compatible with Canada’s funda¬ 
mental values and, accordingly, not all barriers to their 


sa vie ou celui qui le definit. Le croyant adhere a un sys- 
teme de pratiques et de valeurs communes qui, dans cer¬ 
tains cas, peuvent etre qualifiees de « modes de vie ». Si 
la religion constitue un aspect de l’identite d’une per- 
sonne, l’Etat qui considere les pratiques ou les convic¬ 
tions religieuses de cette personne comme etant moins 
importantes ou moins veridiques que celles d’une au¬ 
tre ou qui marginalise d’une maniere ou d’une autre sa 
communaute religieuse ne fait pas que rejeter les opi¬ 
nions et les valeurs de cette personne; il nie que cette 
personne a la meme valeur que les autres etres humains. 
[Note de bas de page omise; p. 507.] 

[45] Parce qu’il permet a des collectivites ayant 
des valeurs et des pratiques differentes de coexis- 
ter de fagon pacifique, l’Etat lai'que soutient aussi 
le pluralisme. La Cour europeenne des droits de 
l’homme a reconnu les liens qui existaient entre la 
liberte de religion, la lai'cite et le pluralisme dans 
Kokkinakis c. Grece, jugement du 25 mai 1993, 
serie A n°260-A, ou il etait question d’un Temoin 
de Jehovah qui avait ete arrete a maintes reprises 
pour avoir viole T interdiction du proselytisme en 
Grece. Concluant que les droits a la liberte de reli¬ 
gion garantis au demandeur par Part. 9 avaient ete 
violes, la cour a ecrit: 

Telle que la protege Particle 9, la liberte de pensee, 
de conscience et de religion represente l’une des assises 
d’une « societe democratique » au sens de la Conven¬ 
tion. Elle figure, dans sa dimension religieuse, parmi les 
elements les plus essentiels de Pidentite des croyants et 
de leur conception de la vie, mais elle est aussi un bien 
precieux pour les athees, les agnostiques, les sceptiques 
ou les indifferents. Il y va du pluralisme — cherement 
conquis au cours des siecles — consubstantiel a pareille 
societe. [p. 17] 

Voir egalement P arret Eglise metropolitaine de 
Bessarabie c. Moldova, n° 45701/99, CEDH 2001-XU. 

[46] Pour autant, les differences religieuses ne 
l’emportent pas sur les valeurs nationales fonda- 
mentales. Au contraire, comme la Cour 1’a signale 
dans Parret Bruker c. Marcovitz, [2007] 3 R.C.S. 
607 : 

[Ces differences] ne sont pas toutes compatibles avec les 
valeurs canadiennes fondamentales et par consequent. 
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expression are arbitrary. Determining when the asser¬ 
tion of a right based on difference must yield to a more 
pressing public interest is a complex, nuanced, fact- 
specific exercise that defies bright-line application. It is, 
at the same time, a delicate necessity for protecting the 
evolutionary integrity of both multiculturalism and pub¬ 
lic confidence in its importance, [para. 2] 


Or, as the Bouchard-Taylor report observed: 

A democratic, liberal State cannot be indifferent to certain 
core values, especially basic human rights, the equality 
of all citizens before the law, and popular sovereignty. 
These are the constituent values of our political system 
and they provide its foundation. 

(Gerard Bouchard and Charles Taylor, Commission 
de consultation sur les pratiques d’accommodement 
reliees aux differences culturelles, Building the Fu¬ 
ture: A Time for Reconciliation (2008), at p. 134) 

[47] These shared values — equality, human rights 
and democracy — are values the state always has 
a legitimate interest in promoting and protecting. 
They enhance the conditions for integration and 
points of civic solidarity by helping connect us 
despite our differences: Jurgen Habermas, “Re¬ 
ligion in the Public Sphere” (2006), 14 Eur. J. of 
Philos. 1, at p. 5. This is what makes pluralism work. 
As McLachlin J. noted in Adler v. Ontario , [1996] 
3 S.C.R. 609 (dissenting in part), “[a] multicul¬ 
tural multireligious society can only work ... if 
people of all groups understand and tolerate each 
other”: para. 212. Religious freedom must therefore 
be understood in the context of a secular, multicul¬ 
tural and democratic society with a strong inter¬ 
est in protecting dignity and diversity, promoting 
equality, and ensuring the vitality of a common be¬ 
lief in human rights. 


[48] The state, therefore, has a legitimate interest 
in ensuring that students in all schools are capable, 


les obstacles a leur expression ne sont pas tous arbitrai- 
res. Determiner les circonstances dans lesquelles 1’affir- 
mation d’un droit fonde sur une difference doit ceder le 
pas a un interet public plus pressant constitue un exercice 
complexe, nuance, tributaire des faits propres a chaque 
espece qu’il serait illusoire d’encadrer nettement. Mais 
cette tache est egalement une delicate necessite, requise 
afin de proteger 1’integrite evolutive du multiculturalisme 
et de l’assurance du public quant a son importance, [par. 2] 

Ou, comme le Rapport Bouchard-Taylor le fait ob¬ 
server : 

Un Etat democratique et liberal ne saurait etre indifferent 
a l’egard de certaines valeurs cles, notamment les droits 
humains fondamentaux, l’egalite de tous les citoyens 
devant la loi et la souverainete populaire. Ce sont les 
valeurs constitutives de notre regime politique; elles lui 
procurent ses fondements. 

(Gerard Bouchard et Charles Taylor, Commission 
de consultation sur les pratiques d’accommodement 
reliees aux differences culturelles, Fonder I’avenir : 
Le temps de la conciliation (2008), p. 134) 

[47] Ces valeurs communes — l’egalite, les droits 
de la personne et la democratic — sont des valeurs 
que l’Etat a toujours un interet legitime a promou- 
voir et a proteger. Elies favorisent les conditions 
d’integration et mettent en valeur des elements de 
solidarite civique en aidant les citoyens a forger des 
liens malgre leurs differences : Jurgen Habermas, 
« Religion in the Public Sphere » (2006), 14 Eur. J. 
of Philos. 1, p. 5. C’est la ce qui fait fonctionner le 
pluralisme. Ainsi que la juge McLachlin (dissidente 
en partie) l’a souligne dans 1’arret Adler c. Ontario, 
[1996] 3 R.C.S. 609, « [u]ne societe [multiculturelle 
multiconfessionnelle] ne peut fonctionner [.. .] que si 
les membres de tous les groupes qui la composent se 
comprennent et se tolerent mutuellement»(par. 212). 
La liberte de religion doit done s’interpreter dans le 
contexte d’une societe lai'que, multiculturelle et de¬ 
mocratique qui tient au plus haut point a proteger la 
dignite et la diversite, a favoriser l’egalite et a assu¬ 
rer la vitalite d’une croyance commune a l’egard des 
droits de la personne. 

[48] L’Etat a, par consequent, un interet legitime 
a s’assurer que les eleves de toutes les ecoles seront 
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as adults, of conducting themselves with openness 
and respect as they confront cultural and religious 
differences. A pluralist, multicultural democracy 
depends on the capacity of its citizens “to engage 
in thoughtful and inclusive forms of deliberation 
amidst, and enriched by,” different religious world¬ 
views and practices: Benjamin L. Berger, “Reli¬ 
gious Diversity, Education, and the ‘Crisis’ in State 
Neutrality” (2014), 29 C.J.L.S. 103, at p. 115. 

[49] With this context in mind, we turn to assess¬ 
ing the Minister’s decision in order to determine 
whether it proportionately balanced religious free¬ 
dom with the statutory objectives of the ERC Pro¬ 
gram. 

[50] I begin with an analysis of the statutory ob¬ 
jectives at stake. Under s. 22 of the Regulation 
respecting the application of the Act respecting 
private education, the Minister is required to grant 
exemptions from the mandatory program when a 
school offers an “equivalent” program. The starting 
point for the analysis of the statutory objectives is 
interpreting the meaning of “equivalent”, taking 
into account the words of the provision in this 
regulatory context, the scheme of the Act, the object 
of the Act, and the intention of Parliament: Elmer 
A. Driedger, The Construction of Statutes (1974), 
at p. 67; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 
S.C.R. 27, at para. 21. 

[51] This regulatory context concerns the mini¬ 
mum educational attainments required of students 
in private and public schools across Quebec. Que¬ 
bec seeks to ensure that students who graduate with 
a provincially approved secondary school diploma 
demonstrate the knowledge and competencies they 
need to be productive members of society, and that 
schools granting secondary school diplomas facil¬ 
itate the realization of these skills. In particular, 
the Minister has a statutory responsibility to adopt 
measures that will contribute to individuals’ educa¬ 
tion and development, and to ensure that educational 
institutions offer services of sufficient quality: An 
Act respecting the Ministere de VEducation, du 
Loisir et du Sport, CQLR, c. M-15, s. 2. 


en mesure, une fois devenus adultes, de se compor- 
ter avec ouverture et respect lorsqu’ils devront faire 
face aux differences culturelles et religieuses. Une 
democratic multiculturelle et pluraliste doit pouvoir 
compter sur la capacite de ses citoyens [traduc¬ 
tion] « de discuter de maniere reflechie et ouverte 
en profitant » de diverses visions du monde et prati¬ 
ques religieuses : Benjamin L. Berger, « Religious 
Diversity, Education, and the “Crisis” in State Neu¬ 
trality » (2014), 29 R.C.D.S. 103, p. 115. 

[49] C’est dans cette optique que nous allons 
determiner si la ministre a procede a une mise en 
balance proportionnee du droit a la liberte de reli¬ 
gion, d’une part, et des objectifs fixes par la loi pour 
le programme ECR, d’autre part. 

[50] Je commencerais par une analyse des ob¬ 
jectifs de la loi qui sont en cause. Suivant Tart. 22 
du Reglement d’application de la Loi sur I’ensei- 
gnement prive, le ministre est tenu d’exempter une 
ecole du programme d’etudes obligatoire si celle- 
ci offre un programme « equivalent ». Le point de 
depart de Tanalyse des objectifs de la loi consiste 
a interpreter le terme « equivalent » eu egard au 
libelle de la disposition en cause dans ce contexte 
reglementaire, a T economic de la loi, a son objet 
et a l’intention du legislateur : Elmer A. Driedger, 
The Construction of Statutes (1974), p. 67; Rizzo & 
Rizzo Shoes Ltd. (Re), [1998] 1 R.C.S. 27, par. 21. 

[51] Le contexte reglementaire en question con- 
cerne le niveau minimal de connaissances exige des 
eleves des ecoles privees et publiques de la pro¬ 
vince. Le Quebec veut ainsi s’assurer que les ele¬ 
ves qui obtiennent un diplome d’etudes secondaires 
approuve par la province possedent les connaissan¬ 
ces et les competences dont ils auront besoin pour 
etre des membres productifs de la societe et que les 
ecoles qui decernent des diplomes d’etudes secon¬ 
daires facilitent l’acquisition de ces habiletes. Plus 
particulierement, le ministre a la responsabilite le¬ 
gale d’adopter des mesures propres a contribuer a 
T education et au developpement des personnes, et 
de s’assurer que les etablissements d’enseignement 
offrent des services d’une qualite suffisante : Loi sur 
le ministere de TEducation, du Loisir et du Sport, 
RLRQ, c. M-15, art. 2. 
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[52] To this end, under the Basic school regula¬ 
tion for preschool, elementary and secondary ed¬ 
ucation, Quebec prescribes the compulsory subjects 
that must be taught each year and sets out mini¬ 
mum requirements for the instructional hours to 
be accorded to each subject: ss. 23 and 23.1. The 
Minister also has the power to set out core course 
objectives and content, establish curricula to teach 
these core subjects, as well as allow for optional con¬ 
tent that can be customized according to the needs 
of students: Education Act, s. 461. The mandatory 
curricula must be taught in private as well as public 
schools: An Act respecting private education, ss. 25 
and 32. Finally, the regulatory scheme also requires 
all private educational institutions to hold a permit 
to operate, which enables the Minister to ensure 
that all private schools are complying with the gen¬ 
eral regulatory framework it has set out: An Act re¬ 
specting private education, s. 10. 


[53] The power to grant exemptions from the 
mandatory curriculum in cases where a school of¬ 
fers an “equivalent” program is part of the Minis¬ 
ter’s broader regulatory role of ensuring that basic 
educational standards are met by schools and stu¬ 
dents alike. As a result, in order to be consistent with 
the scheme as a whole, the Minister’s interpretation 
of which programs are “equivalent” should take 
into account the objectives each course seeks to 
meet and the competencies it seeks to inculcate in 
students. 


[54] At the same time, however, there would be 
little point in offering an exemption if, in order to 
receive it, the proposed alternative program had to 
be identical to the mandatory program in every way. 
The exemption exists in a regulatory scheme that 
anticipates and sanctions the existence of private 
denominational schools. And the preamble to An 
Act respecting the Ministere de l’Education, du Loi- 
sir et du Sport, which sets out the Minister’s pow¬ 
ers, recognizes that parents have the right to choose 
establishments that, according to their own convic¬ 
tions, best respect the rights of their children. In 
order to respect values of religious freedom in this 


[52] A cette fin, dans son Regime pedagogique de 
Veducation prescolaire, de Venseignement primaire 
et de Venseignement secondaire, le Quebec pres- 
crit les matieres qui doivent etre enseignees chaque 
annee et etablit des exigences minimales quant au 
nombre d’heures a consacrer a l’enseignement de 
chaque matiere : art. 23 et 23.1. Le ministre a ega- 
lement le pouvoir de prevoir des objectifs et un con- 
tenu de cours essentiels, d’etablir des programmes 
d’enseignement de ces matieres essentielles, ainsi 
que de permettre un contenu optionnel pouvant etre 
adapte aux besoins des eleves : Loi sur l 'instruction 
publique, art. 461. Les programmes obligatoires doi¬ 
vent etre enseignes tant dans les ecoles privees que 
dans les ecoles publiques : Loi sur l’enseignement 
prive, art. 25 et 32. Enfin, le regime reglementaire 
exige de tous les etablissements d’enseignement pri- 
ves qu’ils detiennent un permis d’exploitation, ce 
qui permet au ministre de s’assurer qu’ils respectent 
tous le regime general de reglementation qu’il a eta- 
bli : Loi sur l’enseignement prive, art. 10. 

[53] Le pouvoir d’accorder des exemptions du 
regime obligatoire lorsqu’une ecole offre un pro¬ 
gramme « equivalent » fait partie du role plus ge¬ 
neral de reglementation du ministre, qui consiste a 
s’assurer que les normes fondamentales en matiere 
d’education sont respectees tant par les ecoles que 
par les eleves. En consequence, pour etre compatible 
avec le regime dans son ensemble, T interpretation 
par le ministre de ce qui constitue des programmes 
« equivalents » devrait tenir compte des objectifs 
poursuivis par chaque cours et des competences que 
ceux-ci visent a inculquer aux eleves. 

[54] Cela dit, il n’y aurait guere d'interet a offrir 
cette exemption si, pour pouvoir s’en prevaloir, il fal- 
lait demontrer que le programme de remplacement 
propose est en tout point identique au programme 
obligatoire. Cette exemption fait partie d’un regime 
reglementaire qui envisage et sanctionne 1’existence 
des ecoles privees confessionnelles. En outre, le pre- 
ambule de la Loi sur le ministere de 1 'Education, du 
Loisir et du Sport, qui enonce les pouvoirs du minis¬ 
tre, reconnait que les parents ont le droit de choisir 
des etablissements qui, selon leurs propres convic¬ 
tions, respectent davantage les droits de leurs en- 
fants. Par souci de respect des valeurs de la liberie 
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context, as well as to cohere with the larger regula¬ 
tory scheme, a reasonable interpretation of the pro¬ 
cess for granting exemptions from the mandatory 
curriculum would leave at least some room for the 
religious character of those schools. The regulation 
providing for such exemptions would otherwise 
operate to prevent what the Act respecting private 
education itself allows — a private school being 
denominational. 

[55] Although it prescribes some course content, 
the documentation describing the ERC Program 
does not set out detailed lesson plans that teachers 
are required to cover. The program is instead struc¬ 
tured to be flexible and thematic, providing only a 
general framework to guide students in developing 
competencies in ethics, dialogue and religious cul¬ 
ture, in service of the two key objectives of the pro¬ 
gram: the recognition of others and the pursuit of 
the common good. 


[56] Given the highly flexible nature of the ERC 
Program and its heavy emphasis on these two ob¬ 
jectives, as well as the context of the regulatory 
scheme as a whole, it is unreasonable to interpret 
equivalence as requiring a strict adherence to spe¬ 
cific course content, rather than in terms of the 
ERC’s program objectives generally. Using the pro¬ 
gram’s objectives as the marker for equivalence 
leaves the necessary flexibility for the possibility of 
acceptable differences between an alternative pro¬ 
gram and the ERC Program, including differences 
that can accommodate religious freedom. As long 
as the alternative program substantially realizes the 
objectives of the ERC Program, it should be consid¬ 
ered equivalent. The Minister’s task was therefore 
to arrive at a decision that proportionately balanced 
the realization of the ERC Program’s objectives of 
promoting respect for others and openness to diver¬ 
sity, with respect for Charter- protected religious 
freedom in this context. 


de religion dans ce contexte, et de coherence avec le 
regime reglementaire plus large, une interpretation 
raisonnable du processus d’octroi des exemptions du 
programme d’etudes obligatoire laisserait au moins 
une certaine place au caractere confessionnel de ces 
ecoles. Le reglement qui prevoit de telles exemp¬ 
tions aurait autrement pour effet d’empecher ce 
que permet la Loi sur l ’enseignement prive — soit 
qu’une ecole privee ait un caractere confessionnel. 

[55] Bien que le programme ECR prescrive un 
certain contenu de cours, la documentation qui le 
decrit n’etablit pas de plans de legons detailles que 
les enseignants sont tenus de respecter. Le pro¬ 
gramme permet au contraire une certaine souplesse 
et un enseignement thematique; on ne fournit qu’un 
cadre general destine a orienter les eleves dans le 
developpement de leurs competences en ethique, 
en dialogue et en phenomene religieux afin de re- 
pondre a deux objectifs cles du programme : la 
reconnaissance de T autre et la poursuite du bien 
commun. 

[56] Vu la grande souplesse du programme ECR 
et la haute importance qu’il attache a ces deux 
objectifs, et vu le contexte dans lequel s’inscrit le 
regime reglementaire dans son ensemble, il est de- 
raisonnable de considerer que 1’equivalence exige 
le respect strict d’un contenu de cours precis, plutot 
que de 1’interpreter en fonction des objectifs pour- 
suivis par le programme de fag on generale. Utili- 
ser les objectifs du programme comme indicateur 
de 1’equivalence offre la souplesse necessaire pour 
permettre de conclure a l’existence de differences 
acceptables entre un programme de remplacement et 
le programme ECR, y compris des differences com¬ 
patibles avec la liberte de religion. Dans la mesure ou 
il permet de realiser pour l’essentiel les objectifs du 
programme ECR, le programme de remplacement 
devrait etre considere comme equivalent. La tache 
de la ministre consistait done a prendre une decision 
qui etablissait une mise en balance proportionnee 
de la realisation des objectifs du programme ECR 
de promotion du respect de 1’autre et d’ouverture a 
la diversite, d’une part, et du respect de la liberte 
de religion dans ce contexte protegee par la Charte, 
d’autre part. 
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[57] The information that was before the Minister 
when she made her decision about Loyola’s pro¬ 
posed alternative program consisted of two letters 
requesting the exemption and a three-page proposed 
curriculum document. Based on these documents, 
the Minister identified a number of key differences 
between the two programs. The crucial difference, 
however, was the religious nature of Loyola’s pro¬ 
gram. Loyola proposed an alternative program that 
would focus on Catholic precepts and ethics, and 
discuss other belief systems from a Catholic per¬ 
spective. Its main goal, as the Minister’s repre¬ 
sentative noted in her letter dated November 13, 
2008, was the “transmission of Catholic beliefs and 
convictions”. As this letter to Loyola makes clear, 
in the Minister’s view, a program that departs in 
any way from the ERC Program’s posture of strict 
neutrality, even partially, cannot achieve the state’s 
objectives of promoting respect for others and 
openness to diversity. This was also the position 
that Quebec took before this Court. 


[58] The Minister’s decision necessarily engages 
religious freedom. The starting point, and the inspi¬ 
ration for most of this Court’s subsequent jurispru¬ 
dence about religious freedom, is R. v. Big M Drug 
Mart Ltd., [1985] 1 S.C.R. 295, where Dickson J. 
(as he then was), writing for the majority, articulated 
his visionary approach to freedom of religion: 


The essence of the concept of freedom of religion is 
the right to entertain such religious beliefs as a person 
chooses, the right to declare religious beliefs openly and 
without fear of hindrance or reprisal, and the right to 
manifest religious belief by worship and practice or by 
teaching and dissemination. But the concept means more 
than that. 

Freedom can primarily be characterized by the absence 
of coercion or constraint. . . . Coercion includes not only 
such blatant forms of compulsion as direct commands to 


[57] Lorsqu’elle a pris sa decision au sujet du pro¬ 
gramme de remplacement propose par Loyola, les 
renseignements dont disposait la ministre etaient 
contenus dans deux lettres par lesquelles Loyola 
demandait une exemption et dans un document de 
trois pages decrivant le programme d’etudes pro¬ 
pose. Se fondant sur ces documents, la ministre a 
releve plusieurs differences fondamentales entre les 
deux programmes. La difference cruciale, toutefois, 
avait trait au caractere religieux du programme pro¬ 
pose par Loyola. En effet, ce dernier etait axe sur 
les preceptes et l’ethique catholiques et traitait d’au- 
tres systemes de croyances d’un point de vue ca- 
tholique. Ainsi qu’une representante de la ministre 
l’a fait remarquer dans sa reponse datee du 13 no- 
vembre 2008, ce programme avait pour principale 
hnalite la « transmission des croyances et convic¬ 
tions catholiques ». Comme l’indiquait par ailleurs 
clairement cette lettre adressee a Loyola, selon la 
ministre, un programme qui s’ecarte de quelque fa- 
pon — meme partiellement — de la stride neutrality 
imposee par le programme ECR ne peut realiser les 
objectifs etatiques de promotion du respect de 1’au¬ 
tre et d’ouverture a la diversity. Le Quebec a adopte 
la meme position devant la Cour. 

[58] Cette decision de la ministre fait necessaire- 
ment intervenir la liberte de religion. Le point de 
depart et la source d’inspiration de l’essentiel de la 
jurisprudence de la Cour sur la liberte de religion 
est l’arret R. c. Big M Drug Mart Ltd., [1985] 1 
R.C.S. 295, dans lequel le juge Dickson (plus tard 
Juge en chef), au nom des juges majoritaires, a ex¬ 
prime comme suit sa conception visionnaire de la 
liberte de religion : 

Le concept de la liberte de religion se definit essen- 
tiellement comme le droit de croire ce que l’on veut en 
matiere religieuse, le droit de professer ouvertement des 
croyances religieuses sans crainte d’empechement ou 
de represailles et le droit de manifester ses croyances 
religieuses par leur mise en pratique et par le culte ou par 
leur enseignement et leur propagation. Toutefois, ce con¬ 
cept signifie beaucoup plus que cela. 

La liberte peut se caracteriser essentiellement par 
l’absence de coercition ou de contrainte. [. . .] La coer- 
cition comprend non seulement la contrainte flagrante 
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act or refrain from acting on pain of sanction, coercion 
includes indirect forms of control which determine or 
limit alternative courses of conduct available to others. 
Freedom in a broad sense embraces both the absence of 
coercion and constraint, and the right to manifest beliefs 
and practices. Freedom means that, subject to such lim¬ 
itations as are necessary to protect public safety, order, 
health, or morals or the fundamental rights and freedoms 
of others, no one is to be forced to act in a way contrary 
to his beliefs or his conscience. 


What may appear good and true to a majoritarian re¬ 
ligious group, or to the state acting at their behest, may 
not, for religious reasons, be imposed upon citizens who 
take a contrary view. The Charter safeguards religious 
minorities from the threat of “the tyranny of the major¬ 
ity”. [Emphasis added; pp. 336-37.] 

[59] Justice Dickson’s formulation of religious 
freedom is founded on the idea that no one can be 
forced to adhere to or refrain from a particular set of 
religious beliefs. This includes both the individual 
and collective aspects of religious belief: Hutterian 
Brethren, at paras. 31, 130 and 182; R. v. Edwards 
Books and Art Ltd., [1986] 2 S.C.R. 713, at p. 781. 
In the words of Justice LeBel: “Religion is about 
religious beliefs, but also about religious relation¬ 
ships” ( Hutterian Brethren, at para. 182). 


[60] Religious freedom under the Charter must 
therefore account for the socially embedded na¬ 
ture of religious belief, and the deep linkages be¬ 
tween this belief and its manifestation through 
communal institutions and traditions: Victor Muniz- 
Fraticelli and Lawrence David, “Whence a nexus 
with religion? Religious institutionalism in a Cana¬ 
dian context”, forthcoming, at p. 2; Dieter Grimm, 
“Conflicts Between General Laws and Religious 
Norms” (2009), 30 Cardozo L. Rev. 2369, at p. 2373. 
To fail to recognize this dimension of religious be¬ 
lief would be to “effectively denigrate those reli¬ 
gions in which more emphasis is placed on commu¬ 
nal worship or other communal religious activities”: 
Dwight Newman, Community and Collective Rights: 
A Theoretical Framework for Rights held by Groups 


exercee, par exemple, sous forme d’ordres directs d’agir 
ou de s’abstenir d’agir sous peine de sanction, mais 
egalement les formes indirectes de controle qui per- 
mettent de determiner ou de restreindre les possibility 
d’action d’autrui. La liberte au sens large comporte T ab¬ 
sence de coercition et de contrainte et le droit de mani- 
fester ses croyances et pratiques. La liberte signifie que, 
sous reserve des restrictions qui sont necessaries pour 
preserver la securite, I’ordre, la sctnte ou les mceurs pu¬ 
blics ou les libertes et droits fondamentaux d’autrui, nul 
ne peut etre force d’agir contrairement a ses croyances 
ou a sa conscience. 

Une majorite religieuse, ou l’Etat a sa demande, ne 
peut, pour des motifs religieux, imposer sa propre con¬ 
ception de ce qui est bon et vrai aux citoyens qui ne par- 
tagent pas le meme point de vue. La Charte protege les 
minorites religieuses contre la menace de « tyrannie de la 
majorite ». [Italiques ajoutes; p. 336 et 337.] 

[59] La conception de la liberte de religion ex- 
primee par le juge Dickson repose sur l’idee que 
nul ne doit etre contraint d’adherer ou de s’abstenir 
d’adherer a un certain ensemble de croyances re¬ 
ligieuses. Cela vise tant les aspects individuels 
que les aspects collectifs des convictions religieu¬ 
ses : Hutterian Brethren, par. 31, 130 et 182: R. c. 
Edwards Books and Art Ltd., [1986] 2 R.C.S. 713, 
p. 781. Pour reprendre les propos du juge LeBel: 
« [l]a religion a trait aux croyances religieuses, mais 
aussi [aux] rapports religieux » ( Hutterian Brethren, 
par. 182). 

[60] La liberte de religion au sens ou il faut T en¬ 
tendre pour l’application de la Charte doit done tenir 
compte du fait que les convictions religieuses sont 
bien ancrees dans la societe et qu’il existe des liens 
solides entre ces croyances et leur manifestation par 
le truchement d’institutions et de traditions collec¬ 
tives : Victor Muniz-Fraticelli et Lawrence David, 
« Whence a nexus with religion? Religious insti¬ 
tutionalism in a Canadian context », article a pa- 
raitre, p. 2; Dieter Grimm, « Conflicts Between 
General Laws and Religious Norms » (2009), 30 
Cardozo L. Rev. 2369, p. 2373. Meconnaltre cette 
dimension des croyances religieuses reviendrait 
a [traduction] « denigrer en fait les religions qui 
accordent une plus grande importance au culte col- 
lectif ou a d’autres formes d’activites religieuses 
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(2011), at p. 78. See also Will Kymlicka, Multi¬ 
cultural Citizenship: A Liberal Theory of Minority 
Rights (1995), at p. 105. 


[61] These collective aspects of religious free¬ 
dom — in this case, the collective manifestation 
and transmission of Catholic beliefs through a pri¬ 
vate denominational school — are a crucial part of 
Loyola’s claim. In S.L., this Court held that the im¬ 
position of the ERC Program in public schools did 
not impose limits on the religious freedom of in¬ 
dividual students and parents. This case, however, 
can be distinguished from S.L. because Loyola is 
a private religious institution created to support the 
collective practice of Catholicism and the trans¬ 
mission of the Catholic faith. The question is not 
only how Loyola is required to teach about other 
religions, but also how it is asked to teach about 
the very faith that animates its character and the 
comparative relationship between Catholicism and 
other faiths. The Minister’s decision therefore de¬ 
monstrably interferes with the manner in which 
the members of an institution formed for the very 
purpose of transmitting Catholicism, can teach and 
learn about the Catholic faith. This engages reli¬ 
gious freedom protected under s. 2(a) of the Char¬ 
ter. 


[62] I agree with Loyola that the Minister’s deci¬ 
sion had a serious impact on religious freedom in 
this context. To tell a Catholic school how to explain 
its faith undermines the liberty of the members of 
its community who have chosen to give effect to the 
collective dimension of their religious beliefs by 
participating in a denominational school. 

[63] As Justice Dickson observed in Big M Drug 
Mart, “whatever else freedom of conscience and 
religion may mean, it must at the very least mean 
this: government may not coerce individuals to affirm 
a specific religious belief or to manifest a specific 
religious practice for a sectarian purpose” (p. 347). Al¬ 
though the state’s purpose here is secular, requiring 


collectives » : Dwight Newman, Community and 
Collective Rights : A Theoretical Framework for 
Rights held by Groups (2011), p. 78. Voir egalement 
Will Kymlicka, Multicultural Citizenship : A Lib¬ 
eral Theory of Minority Rights (1995), p. 105. 

[61] Les aspects collectifs de la liberte de religion 
— dans le cas qui nous occupe, la manifestation et la 
transmission de la foi catholique par le truchement 
d’une ecole privee confessionnelle — constituent 
un element essentiel de 1’argumentation de Loyola. 
Dans S.L., la Cour a conclu que T imposition du 
programme ECR dans les ecoles publiques ne por- 
tait pas atteinte a la liberte de religion individuelle 
des eleves et des parents. Le present pourvoi peut 
toutefois etre distingue de cette affaire parce que 
Loyola est une institution confessionnelle privee 
creee pour favoriser la pratique collective du catho- 
licisme et la transmission de la foi catholique. La 
question ne consiste pas seulement a savoir com¬ 
ment Loyola est tenue d’enseigner d’autres reli¬ 
gions, mais aussi a savoir comment on lui demande 
d'enseigner la religion qui constitue son essence 
meme, ainsi que la comparaison entre le catholi- 
cisme et d’autres religions. La decision de la minis- 
tre empiete done manifestement sur la maniere dont 
les membres d’une institution dont l’objet meme est 
de transmettre le catholicisme peuvent enseigner et 
etudier cette religion. Cela fait intervenir la liberte 
de religion protegee par l’al. 2a) de la Charte. 

[62] Je conviens avec Loyola que la decision de 
la ministre a eu une incidence serieuse sur la li¬ 
berte de religion dans ce contexte. Dieter a une 
ecole catholique la faijon dont elle doit expliquer sa 
religion porte atteinte a la liberte des membres de 
sa communaute qui ont choisi de donner effet a la 
dimension collective de leurs convictions religieuses 
en se joignant a une ecole confessionnelle. 

[63] Comme le fait observer le juge Dickson dans 
T arret Big M Drug Mart, « quels que soient les au- 
tres sens que peut avoir la liberte de conscience et de 
religion, elle doit a tout le moins signifier ceci : le 
gouvernement ne peut, dans un but sectaire, con- 
traindre des personnes a professer une foi religieuse 
ou a pratiquer une religion en particulier » (p. 347). 
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Loyola’s teachers to take a neutral posture even about 
Catholicism means that the state is telling them how 
to teach the very religion that animates Loyola’s iden¬ 
tity. It amounts to requiring a Catholic institution to 
speak about Catholicism in terms defined by the state 
rather than by its own understanding of Catholicism. 


[64] It also interferes with the rights of parents 
to transmit the Catholic faith to their children, 
not because it requires neutral discussion of other 
faiths and ethical systems, but because it prevents 
a Catholic discussion of Catholicism. This ignores 
the fact that an essential ingredient of the vitality of 
a religious community is the ability of its members 
to pass on their beliefs to their children, whether 
through instruction in the home or participation in 
communal institutions. 


[65] This principle has received wide recognition 
in international human rights instruments. Arti¬ 
cle 18(4) of the International Covenant on Civil 
and Political Rights, 999 U.N.T.S. 171, for exam¬ 
ple, protects the rights of parents to guide their chil¬ 
dren’s religious upbringing: 

The States Parties to the present Covenant undertake 
to have respect for the liberty of parents and, when appli¬ 
cable, legal guardians to ensure the religious and moral 
education of their children in conformity with their own 
convictions. 

[66] Though not relied on by Loyola in this case, 
s. 41 of the Quebec Charter also protects the rights 
of parents to guide their children’s religious up¬ 
bringing: 

Parents or the persons acting in their stead have a right 
to give their children a religious and moral education in 
keeping with their convictions and with proper regard for 
their children’s rights and interests. 


Bien que, en l’espece, l’objectif de l’Etat soit lai'que, 
obliger les enseignants de Loyola a adopter un point 
de vue neutre meme lorsqu’ils parlent du catho- 
licisme equivaut a dieter a ceux-ci la maniere dont ils 
doivent enseigner la religion qui constitue l’identite 
meme de Loyola. Cela revient a exiger d’un etablis- 
sement catholique qu’il traite du catholicisme selon 
des modalites dehnies par l’Etat plutot que d’apres 
sa propre conception du catholicisme. 

[64] La decision de la ministre porte egalement 
atteinte au droit des parents de transmettre la foi 
catholique a leurs enfants, non pas parce qu’elle 
exige une discussion neutre quant a d’autres reli¬ 
gions et a d’autres systemes ethiques, mais parce 
qu’elle empeche toute discussion sur le catholicisme 
selon une perspective catholique. Elle ne tient aucu- 
nement compte du fait qu’un element essentiel de la 
vitalite d’une communaute de croyants est la capa¬ 
city de ses membres de transmettre leur foi a leurs 
enfants, soit au moyen d’un enseignement donne 
a la maison, soit par la participation aux activites 
d’institutions collectives. 

[65] Ce principe a fait l’objet d’une vaste recon¬ 
naissance dans les instruments internationaux rela- 
tifs aux droits de la personne. Le paragraphe 18(4) 
du Facte international relatifaux droits civils et po- 
litiques, 999 R.T.N.U. 171, par exemple, protege le 
droit des parents de guider l’education religieuse de 
leurs enfants : 

Les Etats parties au present Pacte s’engagent a res¬ 
pecter la liberte des parents et, le cas echeant, des tuteurs 
legaux, de faire assurer F education religieuse et morale 
de leurs enfants conformement a leurs propres convic¬ 
tions. 

[66] Bien que Loyola n’invoque pas cette dispo¬ 
sition en l’espece, Part. 41 de la Charte quebecoise 
protege lui aussi le droit des parents de guider F edu¬ 
cation religieuse de leurs enfants : 

Les parents ou les personnes qui en tiennent lieu ont le 
droit d’assurer F education religieuse et morale de leurs 
enfants conformement a leurs convictions, dans le respect 
des droits de leurs enfants et de l’interet de ceux-ci. 
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[67] Ultimately, measures which undermine the 
character of lawful religious institutions and disrupt 
the vitality of religious communities represent a pro¬ 
found interference with religious freedom. 

[68] There is, on the other hand, insufficient de¬ 
monstrable benefit to the furtherance of the state’s 
objectives in requiring Loyola’s teachers to teach 
Catholicism from a neutral perspective. In her letter 
dated November 13, 2008 explaining her decision to 
deny Loyola’s exemption, the Minister sets out her 
reasons for rejecting Loyola’s proposed alternative 
curriculum: 


[TRANSLATION] 

• ... The approach to and the conception of the 
common good developed in the Ethics and Religious 
Culture program [and those] proposed by Loyola 
High School are very different. . . . [T]he program 
proposed by Loyola ... is based on the Catholic faith 
and its main goal is the transmission of Catholic 
beliefs and convictions. 

• ... the ethics aspect of the program proposed by 
Loyola . . . focuses on the teaching of moral refer¬ 
ence points laid down by the Catholic Church. 

• ... the program does not meet the requirements for 
the Ethics and Religious Culture program in terms 
of religious culture, as religions are studied in con¬ 
nection with the Catholic religion. 

• ... the . . . program does not lead the student to re¬ 
flect on the common good, or on ethical issues, but 
rather to adopt the Jesuit perspective of Christian ser¬ 
vice. 

These passages reflect the central problems with 
the Minister’s decision: it treats teaching any part 
of the proposed alternative program from a Catholic 
perspective as necessarily inimical to the state’s 
core objectives in imposing the ERC Program and 
it gives no weight to the values of religious freedom 
engaged by the decision. There is, in short, no bal¬ 
ancing of freedom of religion in relation to the stat¬ 
utory objectives. The result is a disproportionate 
outcome that does not protect Charter values as 


[67] En fin de compte, des mesures qui portent 
atteinte a l’essence meme d’institutions confes- 
sionnelles legitimes et compromettent la vitalite de 
communautes de croyants constituent une atteinte 
grave a la liberte de religion. 

[68] II n’y a, en outre, pas suffisamment d’avan- 
tages evidents a favoriser la realisation des objec- 
tifs de l’Etat en exigeant des enseignants de Loyola 
qu’ils expliquent le catholicisme d’un point de vue 
neutre. Dans sa lettre datee du 13 novembre 2008, 
qui explique sa decision de refuser d’accorder une 
exemption a Loyola, la ministre a expose les mo¬ 
tifs pour lesquels elle a rejete le programme de rem- 
placement propose par cette derniere : 


• ... L’approche et la conception du bien commun 
developpees dans le programme Ethique et cul¬ 
ture religieuse et celles proposees par Loyola High 
School sont tres differentes. [. . .] [Le] programme 
propose par Loyola [. . .] est fonde sur la foi ca- 
tholique et a pour principale finalite la transmission 
des croyances et convictions catholiques. 

• . . . le volet ethique du programme propose par 
Loyola [. . .] [consiste en] [. . .] l’enseignement de 
reperes moraux edictes par l’Eglise catholique. 

• ... [l]e programme ne satisfait pas aux exigences 
du programme Ethique et culture religieuse relatives 
a la culture religieuse, car l’etude des religions ap- 
parait etre realisee en lien avec la religion catholique. 

• . . . le programme [. . .] n’amene pas l’eleve a refle- 
chir sur le bien commun, ni sur des questions d’ethi- 
que, mais l’amene plutot a adopter la perspective 
jesuite du service chretien. 

Ces passages illustrent les failles principales de la 
decision de la ministre : considerer que le fait d’en- 
seigner toute partie du programme de remplacement 
propose d’un point de vue catholique va necessaire- 
ment a l’encontre des objectifs fondamentaux que 
poursuivait l’Etat en imposant le programme ECR 
et n’accorder aucun poids aux valeurs de la liberte 
de religion sur lesquelles elle porte. Bref, cette deci¬ 
sion n’est pas le fruit d’une mise en balance de la 
liberte de religion, d’une part, et des objectifs de la 
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fully as possible in light of those statutory objec¬ 
tives. 


[69] In the Quebec context, where private denom¬ 
inational schools are authorized, forcing a religious 
school to teach its own religion from a non-religious 
perspective does not assist in realizing the ERC Pro¬ 
gram’s basic curricular goals of encouraging among 
students respect for others and openness to others. 
The Minister’s decision suggests that engagement 
with an individual’s own religion on his or her own 
terms can simply be presumed to impair respect 
for others. This assumption runs counter to the ob¬ 
jectives of the regulatory scheme as a whole and it 
has a disproportionate impact on the values under¬ 
lying religious freedom in this context. This neces¬ 
sarily renders the Minister’s decision unreasonable. 


[70] The disproportionate nature of this decision 
is reinforced by the fact that the Minister’s decision 
effectively prohibits Loyola from teaching about 
Catholic ethics from a Catholic perspective. Catholic 
doctrine and Catholic ethics are simply too inter¬ 
twined to make it possible to teach one from a re¬ 
ligious perspective and the other neutrally. More to 
the point, there is no reason to distinguish between 
the two when it comes to religious freedom. In both 
cases, preventing Loyola from teaching Catholicism 
seriously impairs its Catholic identity. 


[71] Loyola, as previously noted, conceded be¬ 
fore this Court that it was prepared to teach the first 
competency — world religions other than Catholi¬ 
cism — from a neutral perspective. It sought, how¬ 
ever, to be exempt from teaching the ethics of other 
religions from a neutral perspective, and proposed 
instead to do so from a Catholic perspective. Unlike 
my colleagues in their concurring opinion, how¬ 
ever, I agree with the Court of Appeal that requiring 
Loyola to teach about the ethics of other religions 
in a neutral, historical and phenomenological way 


loi, d’autre part. Cela entraine un resultat dispro- 
portionne qui ne protege pas les valeurs consacrees 
par la Charte autant qu’il est possible de le faire a la 
lumiere de ces objectifs legislates. 

[69] Dans le contexte quebecois, ou Texistence 
d’ecoles privees confessionnelles est autorisee, for¬ 
cer une de ces ecoles a enseigner sa propre religion 
selon une perspective non religieuse ne contribue 
certes pas a la realisation des objectifs pedagogi- 
ques fondamentaux du programme ECR d’encoura- 
ger chez les eleves le respect des differences et l’ou- 
verture aux autres. La decision de la ministre laisse 
toutefois entendre que, des lors qu’une personne 
explique sa religion selon son propre point de vue, 
on peut tout simplement presumer qu’il y a atteinte 
au principe du respect d’autrui. Cette presomption 
va a l’encontre des objectifs du regime reglemen- 
taire dans son ensemble et a une incidence dispro- 
portionnee sur les valeurs qui sous-tendent la liberte 
de religion dans ce contexte. Cela rend necessai- 
rement la decision de la ministre deraisonnable. 

[70] Le caractere disproportionne de cette de¬ 
cision est renforce par le fait que cette derniere 
interdit dans les faits a Loyola d’enseigner l’ethi- 
que catholique selon une perspective catholique. 
La doctrine et l’ethique catholiques sont tout sim¬ 
plement trop etroitement liees pour qu’il soit pos¬ 
sible d’enseigner une matiere d’un point de vue 
catholique et 1’autre, de fagon neutre. Plus precise- 
ment, rien ne justifie d’etablir une distinction en- 
tre les deux lorsqu’il est question de la liberte de 
religion. Dans les deux cas, empecher Loyola d’en¬ 
seigner le catholicisme porte serieusement atteinte 
a l’identite catholique de cette institution. 

[71] Comme nous l'avons vu, Loyola a reconnu 
devant la Cour qu’elle etait disposee a enseigner la 
premiere competence — soit les religions dans le 
monde autre que le catholicisme — d’un point de 
vue neutre. Elle a toutefois demande d’etre exemp- 
tee de l’obligation d’enseigner Vethique des autres 
religions d’un point de vue neutre, et a propose de 
le faire plutot selon une perspective catholique. Cela 
dit, contrairement a mes collegues dans leur deci¬ 
sion concurrente, je partage l’avis de la Cour d’ap- 
pel selon lequel le fait d’obliger Loyola a enseigner 
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would not interfere disproportionately with the rel¬ 
evant Charter protections implicated by the deci¬ 
sion. Justice Deschamps’s admonition that exposing 
children to a variety of religious facts does not, in 
itself, infringe on their parents’ religious freedom re¬ 
mains compelling in a denominational school: S.L., 
at para. 40. I agree with her that in a multicultural 
society, it is not a breach of anyone’s freedom of 
religion to be required to learn (or teach) about the 
doctrines and ethics of other world religions in a 
neutral and respectful way. See Reference re Same- 
Sex Marriage, [2004] 3 S.C.R. 698, at paras. 46 and 
48. 


[72] But what does it mean to teach about the 
ethics of other religions in a “neutral” and “objec¬ 
tive” way in the context of a religious school that is 
permitted to teach its own religion and ethics from 
a religious perspective? My starting point is that in 
a religious high school, where students are learning 
about the precepts of one particular faith throughout 
their education, it is arguably even more important 
that they learn, in as objective a way as possible, 
about other belief systems and the reasons underly¬ 
ing those beliefs. 


[73] I quickly acknowledge that in a religious 
school, teaching other ethical frameworks in a neu¬ 
tral way may be a delicate exercise. A school like 
Loyola must be allowed some flexibility as it navi¬ 
gates these difficult moments. Catholicism’s answer 
to ethical questions, for instance, will sometimes 
conflict with the approach taken by the ethics of 
other religions. It would be surprising if, in classes 
discussing other belief systems, students did not ask 
for comparative explanations, questions Loyola’s 
teachers are clearly free to answer. A comparative 
approach that explains the Catholic ethical perspec¬ 
tive and responds to questions about it is of course 
legitimate. 


l’ethique d ' autre s religions d’une fagon neutre, 
historique et phenomenologique ne porterait pas 
atteinte de maniere disproportionnee aux protec¬ 
tions pertinentes conferees par la Charte et en cause 
en l’espece. La mise en garde formulee par la juge 
Deschamps voulant que l’exposition des enfants a 
divers faits religieux ne porte pas atteinte en soi a 
la liberte de religion de leurs parents demeure ave- 
ree dans le cas d’une ecole confessionnelle : S.L., 
par. 40. Je suis d’accord avec elle pour dire que, 
dans une societe multiculturelle, le fait d’etre oblige 
d’etudier (ou d’enseigner) la doctrine et l’ethique 
d’autres religions du monde d’une fagon neutre et 
respectueuse ne saurait constituer une violation de 
la liberte de religion de qui que ce soit. Voir le Ren¬ 
voi relatif au manage entre personnes du me me 
sexe, [2004] 3 R.C.S. 698, par. 46 et 48. 

[72] Cela dit, qu’entend-on par enseigner l’ethi¬ 
que d’autres religions de fagon « neutre » et « ob¬ 
jective » dans le cas d’une ecole confessionnelle 
autorisee a enseigner sa propre religion et sa propre 
ethique selon une perspective religieuse? Je pars 
du principe que, dans le cas d’une ecole secondaire 
confessionnelle, ou les eleves acquierent des con- 
naissances au sujet des preceptes d’une religion 
particuliere pendant toute la duree de leurs etudes, 
on peut pretendre qu’il est encore plus important 
qu’ils explorent, de fagon aussi objective que possi¬ 
ble, d’autres systemes de croyances ainsi que leurs 
fondements. 

[73] Je reconnais d’emblee que le fait d'ensei¬ 
gner d’autres systemes ethiques de fagon neutre, au 
sein d’une ecole confessionnelle, peut constituer un 
exercice delicat. Une institution comme Loyola doit 
disposer d’une certaine marge de manoeuvre lors- 
qu’elle traverse ces moments difficiles. La reponse 
qu’apporte le catholicisme aux questions d’ethique, 
par exemple, entrera parfois en conflit avec l’appro- 
che preconisee par l’ethique d’autres religions. II se- 
rait etonnant que, dans les cours ou l’on etudie d’au¬ 
tres systemes de croyances, les eleves ne reclament 
pas des explications qui appellent certaines com- 
paraisons, questions auxquelles les enseignants de 
Loyola sont certainement fibres de repondre. Une 
approche comparative qui explique la perspective 
ethique catholique et repond aux questions sur celle- 
ci constitue bien entendu une approche legitime. 
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[74] But the fact that there are difficulties in im¬ 
plementation does not mean the state should be 
required to throw up its hands and abandon its ob¬ 
jectives. Those objectives are not only of immense 
public importance, they are also, as this Court con¬ 
firmed in S.L., constitutional. Pursuing them in a 
religious school may require the Minister to accept 
some adjustments to the program to make it align 
with the school’s religious character, but these 
adjustments need not mean the wholesale replace¬ 
ment of objective explications of other religions’ 
ethical systems with a program that frames its dis¬ 
cussion of ethics primarily through the moral lens 
of a school’s religious perspective. 


[75] The alternative program that Loyola submit¬ 
ted to the Minister would teach other ethical frame¬ 
works primarily through the lens of Catholic ethics 
and morality. Even if Loyola’s teachers do so re¬ 
spectfully, this fundamentally transforms the eth¬ 
ics component of the ERC Program from a study 
of different ethical approaches into a class on Ca¬ 
tholicism. The resulting risk is that other religions 
would necessarily be seen not as differently legiti¬ 
mate belief systems, but as worthy of respect only 
to the extent that they aligned with the tenets of 
Catholicism. This contradicts the ERC Program’s 
goal of ensuring respect for those whose religious 
beliefs are different, a goal no less worthy in a reli¬ 
gious school than in a public one. 


[76] The key is in how the discussion is framed. 
An emphasis on objective instruction insofar as 
possible, and on teaching other ethical positions 
in their own right, does not mean stifling debate or 
denying Loyola’s Catholic identity. On the contrary, 
the framework of the discussions would be wider 
because they are not based solely on a particular 
religion’s perspective. That religion’s own ethical 
framework would necessarily be part of the discus¬ 
sion, but the role will be one of significant partici¬ 
pant rather than hegemonic tutor. 


[74] Mais ces difficultes de mise en oeuvre ne de- 
vraient pas amener l’Etat a etre tenu de s’en laver 
les mains et de renoncer a ses objectifs. Ces der- 
niers ne revetent pas seulement une importance ca- 
pitale pour le public; ils sont egalement, comme la 
Cour l’a confirme dans l’arret S.L., constitutionnels. 
Poursuivre ces objectifs au sein d’une ecole confes- 
sionnelle exigera peut-etre du ministre qu’il accepte 
certains ajustements au programme pour l’harmo- 
niser avec le caractere confessionnel de l’etablisse- 
ment, mais ces ajustements ne signifient toutefois 
pas le remplacement en bloc des explications objecti¬ 
ves du systeme ethique d’autres religions par un pro¬ 
gramme qui aborde T etude de l’ethique d’abord et 
avant tout a travers le prisme moral de la perspective 
religieuse de l'etablissement d’enseignement. 

[75] Le programme de remplacement que Loyola 
a soumis a la ministre prevoit l’enseignement d’au¬ 
tres systemes ethiques principalement a travers 
le prisme de 1’ethique et de la morale catholiques. 
Meme si cet enseignement se fait avec respect, cela 
transforme fondamentalement le volet ethique du 
programme ECR, qui passe de T etude des diffe- 
rentes approches ethiques a un cours sur le catho- 
licisme. On risque done forcement de considerer 
les autres religions non pas comme des systemes de 
croyances legitimes differents, mais plutot comme 
n’etant dignes de respect que dans la mesure ou elles 
correspondent aux preceptes du catholicisme. Cela 
contredit l’objectif du programme ECR qui con- 
siste a assurer le respect de ceux dont les croyan¬ 
ces religieuses sont differentes et qui est tout aussi 
louable dans une ecole confessionnelle que dans une 
ecole publique. 

[76] La question cle est celle de savoir comment 
la discussion est structuree. Privilegier dans la me¬ 
sure du possible une formation objective et insister 
sur 1’enseignement d’autres positions ethiques en 
fonction de leur valeur propre n’a pas pour effet 
d’etouffer le debat ou de nier l’identite catholique 
de Loyola. Au contraire, le cadre des discussions 
s’en trouverait ainsi elargi puisqu’il ne reposerait 
pas uniquement sur une perspective religieuse par- 
ticuliere. Le cadre ethique de cette religion ferait 
necessairement partie de la discussion, mais son 
role serait celui d’un acteur important plutot que 
celui d’une puissance hegemonique. 
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[77] There is no doubt that this will not always 
be easy. The question is, given the undisputed sig¬ 
nificance of the ERC Program’s objectives, can re¬ 
quiring Loyola’s teachers to teach and discuss other 
religions and their ethical positions as objectively 
as possible really be seen as a serious interference 
with freedom of religion merely because it may be 
difficult to execute neatly? 

[78] I have difficulty seeing how this can under¬ 
mine the values of religious freedom. I do not dis¬ 
pute that the belief systems Loyola’s teachers are 
required to explain to their students may not reflect 
their personal beliefs, or Loyola’s institutional alle¬ 
giances. But teaching about the ethics of other re¬ 
ligions is largely a factual exercise. It need not be 
a clash of values. Nor is asking Loyola’s teachers 
to teach other religions and ethical positions as ob¬ 
jectively as possible a requirement that they shed 
their own beliefs. It is, instead, a pedagogical tool 
utilized by good teachers for centuries — let the 
information, not the personal views of the teacher, 
guide the discussion. The fact that those personal 
principles are not central when discussing the eth¬ 
ical principles of other religions does not mean that 
the Loyola teacher is silenced, or forced to forego 
his own beliefs, or even appears to be doing so. It 
also does not mean that Loyola’s teachers are fore¬ 
closed from explaining the Catholic perspective and 
its differences from other faiths. 


[79] In any event, it is the Minister’s decision as 
a whole that must reflect a proportionate and there¬ 
fore reasonable balancing of the Charter protections 
and statutory objectives in issue. It does not, in my 
respectful view, because it rests on the assumption 
that a confessional program cannot achieve the ob¬ 
jectives of the ERC Program. This assumption led 
the Minister to a decision that does not, overall, 
strike a proportionate balance between the Charter 
protections and statutory objectives at stake in this 
case. It is, with respect, unreasonable as a result. 


[77] Certes, cela ne sera pas toujours facile. 
Cela dit, compte tenu de T importance incontestee 
des objectifs du programme ECR, le fait d’obliger 
Loyola a enseigner et a examiner d’autres religions 
et leurs positions ethiques aussi objectivement que 
possible peut-il veritablement etre considere comme 
une entrave a la liberte de religion simplement parce 
qu’il peut etre difficile d’executer commodement ce 
programme? 

[78] J’ai du mal a concevoir comment cela peut 
porter atteinte aux valeurs de la liberte de religion. 
Je ne conteste pas que les systemes de croyances que 
les enseignants de Loyola sont tenus d’expliquer a 
leurs eleves ne refletent peut-etre pas leurs croyan¬ 
ces personnelles ou les allegeances institutionnelles 
de l’ecole. Toutefois, enseigner les valeurs ethiques 
d’autres religions est en grande partie une demar¬ 
che factuelle. II n’est pas necessaire que cet ensei- 
gnement donne lieu a un conflit de valeurs. Le fait 
de demander aux enseignants de Loyola d’expliquer 
d’autres religions et positions ethiques aussi objec¬ 
tivement que possible ne les oblige pas non plus a 
renier leurs propres convictions. 11 s’agit plutot d’un 
outil pedagogique utilise par les bons enseignants 
depuis des siecles : laisser la matiere et non leurs 
opinions personnelles orienter la discussion. Le fait 
que ces principes personnels ne soient pas au coeur 
de l’examen des principes ethiques d’autres religions 
ne signifie pas pour autant que les enseignants de 
Loyola sont condamnes au silence ou forces de re¬ 
nier leurs propres convictions ou meme qu’il semble 
qu’il en soit ainsi. Cela ne signifie pas non plus qu’il 
leur est interdit d’expliquer la perspective catholique 
et en quoi elle differe des autres religions. 

[79] Quoi qu’il en soit, c’est la decision de la mi- 
nistre dans son ensemble qui doit etre le reflet d’une 
mise en balance proportionnee et done raisonnable 
des protections conferees par la Charte et des objec¬ 
tifs de la loi en cause. A mon avis, elle ne Test pas, 
et ce, parce qu’elle repose sur la premisse qu’un 
programme confessionnel ne peut atteindre les ob¬ 
jectifs du programme ECR. Cette premisse a mene 
la ministre a prendre une decision qui, prise dans 
son ensemble, n’atteint pas un equilibre propor¬ 
tions entre les protections conferees par la Charte 
et les objectifs de la loi en cause en l’espece. Soit 
dit en tout respect, cette decision est deraisonnable. 
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[80] This is not to suggest, however, that in a re¬ 
ligious school, the Minister is required to allow the 
ERC Program — a program that is framed as a tool 
to teach students about different world religions and 
ethical beliefs — to be replaced by a program that 
focuses on that religion’s doctrine and morality. To 
ask a religious school’s teachers to discuss other 
religions and their ethical beliefs as objectively as 
possible does not seriously harm the values under¬ 
lying religious freedom. These features of the ERC 
Program are essential to achieving its objectives. 
But preventing a school like Loyola from teaching 
and discussing Catholicism in any part of the pro¬ 
gram from its own perspective does little to further 
those objectives while at the same time seriously 
interfering with the values underlying religious 
freedom. 


[81] I would therefore allow the appeal, set aside 
the Minister’s decision, and remit the matter to the 
Minister for reconsideration in light of these rea¬ 
sons. An exemption cannot be withheld on the basis 
that Loyola must teach Catholicism and Catholic 
ethics from a neutral perspective. In the circum¬ 
stances, I would make no order for costs. 


The reasons of McLachlin C.J. and Rothstein 
and Moldaver JJ. were delivered by 


The Chief Justice and Moldaver J. — 

I. Overview 

[82] Loyola, a private Catholic high school, chal¬ 
lenges the decision of the Minister of Education, 
Recreation and Sports (“Minister”) refusing to 
grant it an exemption from the Ethics and Religious 
Culture course (“ERC Program”), a compulsory 
program requiring the teaching of world religions, 
ethics and dialogue in a neutral way. The applica¬ 
tion judge set aside the Minister’s decision, holding 


[80] II ne s’agit pas de suggerer par cela que, 
dans une ecole confessionnelle, le ministre doit per- 
mettre que le programme ECR — un programme 
congu comme un outil visant a permettre aux ele- 
ves d’acquerir des connaissances sur diverses re¬ 
ligions et convictions ethiques du monde — soit 
remplace par un programme axe sur la doctrine et 
la morale de la religion de cette ecole. Demander 
aux enseignants d’une ecole confessionnelle de 
discuter d’autres religions et de leurs convictions 
ethiques aussi objectivement que possible ne porte 
pas serieusement atteinte aux valeurs qui sous- 
tendent la liberte de religion. Ces caracteristiques 
du programme ECR sont essentielles a l’atteinte de 
ses objectifs. Toutefois, le fait d’empecher comple- 
tement une ecole comme Loyola d’enseigner et de 
traiter du catholicisme selon sa propre perspective 
dans le cadre de son programme contribue peu a 
Tatteinte de ces objectifs tout en portant gravement 
atteinte aux valeurs qui sous-tendent la liberte de 
religion. 

[81] Je suis done d’avis d’accueillir le pourvoi, 
d’annuler la decision de la ministre et de renvoyer 
1’affaire au ministre pour reexamen a la lumiere des 
presents motifs. Une exemption ne peut pas etre 
refusee au motif que Loyola doit enseigner le ca¬ 
tholicisme et l’ethique catholique suivant une pers¬ 
pective neutre. Dans les circonstances, je ne rendrai 
aucune ordonnance concernant les depens. 

Version frailqaise des motifs de la juge en chef 
McLachlin et des juges Rothstein et Moldaver ren- 
dus par 

La Juge en chef et le juge Moldaver — 

I. Apcrcu 

[82] Loyola, une ecole secondaire catholique pri- 
vee, conteste la decision de la ministre de l’Edu- 
cation, du Loisir et du Sport (« la ministre ») de 
refuser de l’exempter de l’obligation de donner 
le cours d’ethique et de culture religieuse (« pro¬ 
gramme ECR »), un programme obligatoire qui 
impose l’enseignement de fagon neutre des reli¬ 
gions dans le monde, de l’ethique et du dialogue. 
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that it violated Loyola’s constitutional right to free¬ 
dom of religion. The Quebec Court of Appeal re¬ 
versed that decision. Loyola now appeals with leave 
to this Court. 


[83] Like our colleague Abella J., we would allow 
the appeal. In our view, the Minister’s decision can¬ 
not be upheld because it failed to protect Loyola’s 
right to religious freedom. In reaching that conclu¬ 
sion, we respectfully differ from our colleague on a 
number of points, including her choice of remedy. 


II. Background Facts 

[84] The government of Quebec, as part of a plan 
of progressive secularization of the public school 
system, incorporated the ERC Program into its core 
curriculum. Beginning in 2008, all schools were 
required to deliver a program teaching world reli¬ 
gions, ethics and dialogue from a secular, morally 
neutral perspective. The legislative and regulatory 
scheme provided exemptions for private schools to 
teach an equivalent program, with requests for ex¬ 
emptions to be assessed by the Minister. 


[85] Loyola High School is a respected Catholic 
private school, founded in 1848 as part of the College 
Sainte-Marie, administered by the Jesuit Order and 
serving the Catholic community of Montreal. It 
applied for an exemption to teach a program that, 
in its view, achieved the same educational objec¬ 
tives of the ERC Program, but in harmony with 
its religious convictions. The Minister refused, on 
the basis that Loyola’s proposed program had a re¬ 
ligious perspective that was unacceptable, and that 
it amounted to a program of moral education that 
did not follow the required neutral and cultural ap¬ 
proach to religion and ethics. 


Le juge saisi de la demande a annule la decision 
de la ministre, concluant que cette decision violait 
le droit constitutionnel a la liberte de religion de 
l’ecole. La Cour d’appel du Quebec a infirme cette 
decision. Loyola se pourvoit maintenant devant la 
Cour, sur autorisation. 

[83] A Tinstar de notre collegue la juge Abella, 
nous sommes d’avis d’accueillir le pourvoi. A notre 
avis, la decision de la ministre ne peut etre main- 
tenue, parce qu’elle n’a pas protege le droit a la 
liberte de religion de Loyola. Tout en tirant cette 
conclusion, nous exprimons, soit dit en tout respect, 
notre disaccord avec la juge Abella sur un certain 
nombre de points, notamment en ce qui concerne la 
reparation a accorder. 

II. Contexte factuel 

[84] Le gouvernement du Quebec a incorpore 
le programme ECR aux matieres de base dans le 
cadre d’un projet de deconfessionnalisation pro¬ 
gressive du systeme scolaire public. Depuis 2008, 
toutes les ecoles sont tenues d’offrir un programme 
d’enseignement des religions dans le monde, de 
l’ethique et du dialogue selon une perspective lai- 
que et moralement neutre. Le regime legislatif et re- 
glementaire prevoit des exemptions pour les ecoles 
privees qui peuvent etre autorisees a enseigner un 
programme equivalent, apres examen des demandes 
a cet effet par le ministre. 

[85] L’ecole secondaire Loyola est une institution 
catholique privee reputee, fondee en 1848 en tant 
que partie du College Sainte-Marie; elle est admi- 
nistree par l’ordre des Jesuites et dessert la commu- 
naute catholique de Montreal. Elle a demande une 
exemption ahn de pouvoir enseigner un programme 
qui, a son avis, atteignait les memes objectifs que le 
programme ECR. mais en conformite avec ses con¬ 
victions religieuses. La ministre a refuse, au motif 
que le programme propose par Loyola avait une 
perspective religieuse qui etait inacceptable et qu’il 
equivalait a un programme d’education morale qui 
ne respectait pas la conception neutre et culturelle 
de la religion et de l’ethique qui etait exigee. 
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III. Procedural History 

[86] The application judge heard evidence from 
several expert and lay witnesses, and made exten¬ 
sive findings of fact which we address in greater de¬ 
tail in our analysis. He found that the Minister’s re¬ 
fusal constituted a serious infringement of Loyola’s 
right to religious freedom. In the result, he granted 
Loyola’s application, quashed the Minister’s deci¬ 
sion, and ordered an exemption (2010 QCCS 2631). 


[87] On appeal by the Minister, the Quebec Court 
of Appeal applied the administrative law frame¬ 
work from Dore v. Barreau du Quebec, 2012 SCC 
12, [2012] 1 S.C.R. 395, and concluded that the 
Minister’s decision was reasonable. The Court of 
Appeal expressed skepticism that denying an ex¬ 
emption to teach a modified version of the ERC 
Program posed any infringement on Loyola’s free¬ 
dom to teach the Catholic religion. Furthermore, it 
concluded that even if there were an infringement, it 
would be [translation] “trivial because [the ERC 
Program] is only one class among many” and “the 
program does not require teachers to refute the pre¬ 
cepts of the Catholic religion, but only to abstain 
from expressing their opinions or convictions” 
(2012 QCCA 2139, at para. 174 (CanLII)). In con¬ 
sequence, the Court of Appeal overturned the ap¬ 
plication judge, and reinstated the decision of the 
Minister. As we explain, we respectfully disagree 
with the Court of Appeal’s conclusion that the in¬ 
fringement was trivial. Indeed, for reasons that will 
become apparent, we are satisfied that the infringe¬ 
ment had a substantial impact on Loyola’s right to 
religious freedom. 


IV. Analysis 

[88] We are required to address several issues in 
deciding this appeal. First, we must decide whether 
Loyola as a religious organization is entitled to the 
constitutional protection of freedom of religion. 
Concluding that it is, we analyze the proper inter¬ 
pretation of the legislative and regulatory scheme 


III. Historique des procedures 

[86] Le juge saisi de la demande a entendu la de¬ 
position de plusieurs temoins experts et ordinai- 
res, et a tire de nombreuses conclusions de fait que 
nous examinerons plus en detail dans notre analyse. 
II a conclu que le refus de la ministre constituait 
une atteinte grave au droit a la liberte de religion 
de Loyola. II a done accueilli la demande de cette 
derniere, annule la decision de la ministre et or- 
donne une exemption (2010 QCCS 2631, [2010] 
R.J.Q. 1417). 

[87] Lors de l’appel interjete par la ministre, la 
Cour d’appel du Quebec a applique le cadre d’ana- 
lyse de droit administratif etabli par I’arret Dore c. 
Barreau du Quebec, 2012 CSC 12, [2012] 1 R.C.S. 
395, et conclu que la decision de la ministre etait 
raisonnable. La Cour d’appel a exprime des dou- 
tes sur le fait qu’un refus d’accorder a l'ecole une 
exemption afin de lui permettre d’enseigner une ver¬ 
sion modihee du programme ECR constituait une 
atteinte quelconque a sa liberte d’enseigner la reli¬ 
gion catholique. Elle a conclu en outre que, meme 
s’il y avait eu atteinte, celle-ci aurait ete « negli- 
geable, car [le programme ECR ne constitue qu’] un 
cours parmi plusieurs » et qu’« il n’est pas demande 
a l’enseignant de refuter les preceptes de la reli¬ 
gion catholique, mais de s’abstenir d’exprimer son 
opinion ou ses convictions » (2012 QCCA 2139, 
[2012] R.J.Q. 2112, par. 174). En consequence, la 
Cour d’appel a infirme la decision du juge saisi de 
la demande et retabli celle de la ministre. Comme 
nous l’expliquerons plus loin, nous ne partageons 
pas l’avis de la Cour d’appel selon lequel l’atteinte 
etait negligeable. En fait, pour des raisons qui de- 
viendront evidentes, nous sommes convaincus que 
1’atteinte a eu un effet substantiel sur le droit a la 
liberte de religion de Loyola. 

IV. Analyse 

[88] Pour trancher le present pourvoi, nous de- 
vrons examiner plusieurs questions. Tout d’abord, il 
faudra determiner si Loyola, en tant qu’organisation 
religieuse, beneficie de la protection constitution- 
nelle relative a la liberte de religion. Estimant qu’elle 
jouit d’une telle protection, nous nous pencherons 
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at issue in this appeal, including the ERC Program 
and the exemption provision. We review the content 
of Loyola’s proposed equivalent program, and then 
evaluate the Minister’s decision in light of Loyola’s 
constitutional right to religious freedom — first, 
determining whether Loyola’s freedom of religion 
was breached, and second, determining whether that 
breach was minimally impairing and therefore jus¬ 
tified under s. 1 of the Canadian Charter of Rights 
and Freedoms (the “ Canadian Charter” or “Char¬ 
ter”). Linding that Loyola’s freedom of religion was 
infringed, and that the infringement was not min¬ 
imally impairing, we offer guidelines on the ap¬ 
propriate scope of an equivalent program that would 
comply with the Charter while meeting the objec¬ 
tives of the ERC Program. Linally, we determine 
that the appropriate remedy is an order of mandamus 
granting an exemption to Loyola to teach such a 
program. 


A. Does Loyola as a Religious Organization Enjoy 
Freedom of Religion Under Section 2(a) of the 
Canadian Charter and Section 3 of the Quebec 
Charter? 

[89] Loyola is a religious non-profit corporation 
constituted under Part III of Quebec’s Companies 
Act, CQLR, c. C-38. Lor over a century, it has pur¬ 
sued a vocation of providing Catholic religious ed¬ 
ucation for young men. Loyola asserts that, as a re¬ 
ligious organization, it is protected by the guarantee 
of freedom of religion in the Canadian Charter and 
the Charter of human rights and freedoms, CQLR, 
c. C-12 (the “Quebec Charter”). 


[90] The Attorney General of Quebec contends 
that Loyola enjoys no such constitutional protection 
because it is not a natural person, but merely a legal 
person: religious freedom protects sincerely held 
beliefs, and a corporation is capable of neither sin¬ 
cerity nor belief. This raises the question of whether 


ensuite sur 1’interpretation a donner au regime legis¬ 
late et reglementaire en cause en l’espece, notamment 
au programme ECR et a la disposition d’exemp¬ 
tion. Ensuite, nous examinerons le contenu du pro¬ 
gramme que propose Loyola comme equivalent, 
puis nous evaluerons la decision de la ministre a la 
lumiere du droit constitutionnel a la liberte de re¬ 
ligion de cette institution — en determinant, premie- 
rement, s’il y a eu atteinte a la liberte de religion 
de l’ecole et, deuxiemement, si cette atteinte etait 
minimale et done justifiee au regard de Particle 
premier de la Charte canadienne des droits et li- 
bertes (« Charte canadienne » ou « Charte »). Con- 
cluant qu’il y a eu atteinte a la liberte de religion 
de Loyola et que cette atteinte n’etait pas minimale, 
nous formulerons des lignes directrices quant au 
contenu acceptable d’un programme equivalent, 
contenu qui serait compatible avec la Charte tout en 
permettant d’atteindre les objectifs du programme 
ECR. Linalement, nous conclurons que la reparation 
appropriee consiste a prononcer une ordonnance de 
mandamus qui permettrait a Loyola d’enseigner un 
tel programme. 

A. En tant qu ’organisation religieuse, Loyola jouit- 
elle de la liberte de religion garantie parl’al. 2a) 
de la Charte canadienne et par I’art. 3 de la 
Charte quebecoise? 

[89] Loyola est une corporation religieuse sans 
but lucratif constitute en vertu de la partie III de 
la Loi sur les compagnies du Quebec, RLRQ, c. 
C-38. Pendant plus d’un siecle, elle a poursuivi sa 
mission consistant a offrir une education religieuse 
catholique aux jeunes hommes. Cette ecole pretend 
beneficier, en tant qu’organisation religieuse, de la 
protection accordee a la liberte de religion garantie 
par la Charte canadienne et par la Charte des droits 
et libertes de la personne, RLRQ, c. C-12 (« Charte 
quebecoise »). 

[90] Le procureur general du Quebec soutient 
que Loyola ne beneheie pas d’une telle protection 
constitutionnelle parce qu’elle n’est pas une per¬ 
sonne physique, mais simplement une societe : la 
liberte de religion protege les croyances sinceres, 
or, une societe n’est capable ni de faire preuve de 
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religious organizations are protected by the guar¬ 
antee of freedom of religion. 


[91] In our view, Loyola may rely on the guaran¬ 
tee of freedom of religion found in s. 2(a) of the 
Canadian Charter. The communal character of re¬ 
ligion means that protecting the religious freedom 
of individuals requires protecting the religious free¬ 
dom of religious organizations, including religious 
educational bodies such as Loyola. Canadian and in¬ 
ternational jurisprudence supports this conclusion. 

[92] This Court has affirmed that freedom of reli¬ 
gion under s. 2(a) of the Canadian Charter has both 
an individual and a collective dimension. In Syndi- 
cat Northcrest v. Amselem, 2004 SCC 47, [2004] 2 
S.C.R. 551, Bastarache J., writing in dissent but not 
on this point, quoted Professor Timothy Macklem 
for the proposition that 


religions are necessarily collective endeavours. ... It 
follows that any genuine freedom of religion must pro¬ 
tect, not only individual belief, but the institutions and 
practices that permit the collective development and ex¬ 
pression of that belief. 

(Para. 137, quoting “Faith as a Secular Value” (2000), 
45 McGill L.J. 1, at p. 25.) 

[93] In Alberta v. Hutterian Brethren of Wilson 
Colony, 2009 SCC 37, [2009] 2 S.C.R. 567, Justice 
Abella and Justice LeBel, both writing in dissent 
but not on this point, emphasized the collective di¬ 
mension of religious freedom. Justice Abella noted 
the “group, or ‘community’, aspect of religious free¬ 
dom” (para. 131), while Justice LeBel observed: 

Religion is about religious beliefs, but also about 
religious relationships . . . . [This appeal] raises issues 
about belief, but also about the maintenance of com¬ 
munities of faith . We are discussing the fate ... of a 
community that shares a common faith and a way of life 


sincerite ni d’avoir des croyances. Cela souleve la 
question de savoir si les organisations religieuses 
benehcient de la protection accordee a la liberte de 
religion. 

[91] A notre avis, Loyola peut invoquer la liberte 
de religion protegee par l’al. 2a) de la Charte ca- 
nadienne. Etant donne le caractere collectif de la re¬ 
ligion, la protection relative a la liberte de religion 
des individus commande la protection de la liberte 
de religion des organisations religieuses, y compris 
les etablissements d’enseignement a caractere reli- 
gieux comme Loyola. La jurisprudence canadienne 
et internationale appuie cette conclusion. 

[92] La Cour a affirme que la liberte de reli¬ 
gion protegee par l’al. 2a) de la Charte canadienne 
comporte une dimension a la fois individuelle et 
collective. Dans Tarret Syndicat Northcrest c. Am¬ 
selem, 2004 CSC 47, [2004] 2 R.C.S. 551, le juge 
Bastarache, qui etait dissident, mais non sur cette 
question, a cite le professeur Timothy Macklem a cet 
effet: 

[TRADUCTION] ... la religion est necessairement une 
entreprise collective. [. . .] II s’ensuit que la veritable 
liberte de religion doit proteger non seulement la croyance 
individuelle, mais aussi les institutions et pratiques par les- 
quelles passent le developpement et 1’expression collectifs 
de cette croyance. 

(Par. 137, citant « Faith as a Secular Value » (2000), 
45 R.D. McGill 1, p. 25.) 

[93] Dans Alberta c. Hutterian Brethren of Wil¬ 
son Colony, 2009 CSC 37, [2009] 2 R.C.S. 567, la 
juge Abella et le juge LeBel, tous deux dissidents, 
mais non sur cette question, ont mis T accent sur la 
dimension collective de la liberte de religion. La 
juge Abella a insiste sur « l’aspect “collectif’ de la 
liberte de religion » (par. 131). Pour sa part, le juge 
LeBel a fait remarquer que : 

La religion a trait aux croyances religieuses, mais aussi 
[aux] rapports religieux . Le present pourvoi [. . .] souleve 
des questions sur les croyances, mais aussi sur le main- 
tien des communautes organisees autour d’une meme foi . 

Nous discutons [. . .] du sort [. . .] d’une communaute qui 
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that is viewed by its members as a way of living that faith 
and of passing it on to future generations . [Emphasis ad¬ 
ded; para. 182 .] 

[94] The individual and collective aspects of free¬ 
dom of religion are indissolubly intertwined. The 
freedom of religion of individuals cannot flourish 
without freedom of religion for the organizations 
through which those individuals express their re¬ 
ligious practices and through which they transmit 
their faith. 

[95] In this respect, the guarantee of freedom of 
religion resembles the guarantees of freedom of ex¬ 
pression, freedom from unreasonable search and 
seizure and trial within a reasonable time, all of 
which have been held to apply to corporations; see 
Edmonton Journal v. Alberta (Attorney General), 
[1989] 2 S.C.R. 1326; Hunter v. Southam Inc., [1984] 
2 S.C.R. 145; R. v. CIP Inc., [1992] 1 S.C.R. 843. 
As with s. 2(a), the text of these rights refers not 
to “individuals” but to “everyone” or “any person”, 
which has been interpreted as including corpo¬ 
rations: see D. Gibson, The Law of the Charter: 
Equality Rights (1990), at pp. 53-54. 

[96] International human rights instruments rec¬ 
ognize the communal character of religion and sup¬ 
port the extension of constitutional protection to the 
organizations through which congregants worship 
and teach their faith. Article 18 of the Universal 
Declaration of Human Rights, G.A. Res. 217 A 
(III), U.N. Doc. A/810, at 71 (1948), provides: 


Everyone has the right to freedom of thought, con¬ 
science and religion; this right includes freedom to 
change his religion or belief, and freedom, either alone 
or in community with others and in public or private, 
to manifest his religion or belief in teaching , practice, 
worship and observance. 

Article 9 of the European Convention on Human 
Rights, 213 U.N.T.S. 221, contains a virtually identi¬ 
cal provision. Similarly, the International Covenant 


partage la meme foi et un mode de vie qui est percu par 
ses membres comme une fa§on de vivre cette foi et de 
la transmettre aux generations futures . [Nous soulignons; 
par. 182 .] 

[94] Les aspects individuels et collectifs de la li¬ 
berte de religion sont indissolublement lies. En 
effet, la liberte de religion des individus ne peut 
s’epanouir si les organisations par l’entremise des- 
quelles ceux-ci expriment leurs pratiques religieu- 
ses et transmettent leur foi ne beneficient pas elles 
aussi d’une telle liberte. 

[95] La liberte de religion s’apparente a cet egard 
a la liberte d’expression, a la protection contre les 
fouilles, perquisitions et saisies abusives et au droit 
a la tenue d’un proces dans un delai raisonna- 
ble, lesquels ont tous ete juges s’appliquer aux so- 
cietes : voir Edmonton Journal c. Alberta (Procureur 
general), [1989] 2 R.C.S. 1326; Hunter c. Southam 
Inc., [1984] 2 R.C.S. 145; R. c. CIP Inc., [1992] 1 
R.C.S. 843. Tout comme pour Tal. 2a), le texte de 
ces droits ne renvoie pas a des « individus », mais 
a « chacun » ou a « tout inculpe », ce qu’on a inter- 
prete comme incluant les societes : voir D. Gibson, 
The Law of the Charter : Equality Rights (1990), 
p. 53-54. 

[96] Les instruments internationaux relatifs aux 
droits de la personne reconnaissent le caractere col- 
lectif de la religion et appuient l’elargissement de 
la protection constitutionnelle aux organisations par 
l’entremise desquelles les fideles font leurs devo¬ 
tions et enseignent leur foi. L’article 18 de la De¬ 
claration universelle des droits de I’homme, A.G. 
Res. 217 A (III), Doc. N.U. A/810, p. 71 (1948), est 
redige en ces termes : 

Toute personne a droit a la liberte de pensee, de 
conscience et de religion; ce droit implique la liberte de 
changer de religion ou de conviction ainsi que la liberte 
de manifester sa religion ou sa conviction , seule ou en 
commun , tant en public qu’en prive, par l’enseignement , 
les pratiques, le culte et l’accomplissement des rites. 

L’article 9 de la Convention europeenne des droits 
de I’homme, 213 R.T.N.U. 221, renferme une dis¬ 
position presque identique. De meme, le Pacte 
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on Civil and Political Rights , 999 U.N.T.S. 171, to 
which Canada is a signatory, provides: 

Article 18. 1. Everyone shall have the right to freedom 
of thought, conscience and religion. This right shall in¬ 
clude freedom to have or to adopt a religion or belief of 
his choice, and freedom, either individually or in com¬ 
munity with others and in public or private, to manifest 
his religion or belief in worship, observance, practice and 
teaching. 


4. The States Parties to the present Covenant under¬ 
take to have respect for the liberty of parents and, when 
applicable, legal guardians to ensure the religious and 
moral education of their children in conformity with their 
own convictions . 

[97] The Charter should be presumed to provide 
at least as great a level of protection as is found 
in the international human rights documents that 
Canada has ratified: Health Services and Support 
— Facilities Subsector Bargaining Assn. v. British 
Columbia , 2007 SCC 27, [2007] 2 S.C.R. 391, at 
para. 70. It follows that the collective aspect of free¬ 
dom of religion should find protection under the 
Charter. 

[98] Foreign jurisprudence supports Loyola’s 
claim to freedom of religion: see Sindicatul “Pas- 
torul Cel Bun” v. Romania (2014), 58 E.H.R.R. 
10, at para. 136; Metropolitan Church of Bessara¬ 
bia v. Moldova , No. 45701/99, ECHR 2001-XII; 
Hosanna-Tabor Evangelical Lutheran Church and 
School v. Equal Employment Opportunity Commis¬ 
sion, 132 S. Ct. 694 (2012); National Labor Re¬ 
lations Board v. Catholic Bishop of Chicago, 440 
U.S. 490 (1979). 

[99] The Attorney General of Quebec points out 
that in R. v. Edwards Books and Art Ltd., [1986] 2 
S.C.R. 713, Dickson C.J. commented that “a busi¬ 
ness corporation cannot possess religious beliefs” 
(p. 784). However, a religious organization may in 
a very real sense have religious beliefs and rights. 
Thus, Dickson C.J. referred to the s. 2(a) freedom of 
“individuals and groups ” (p. 759 (emphasis added)), 


international relatif aux droits civils et politiques, 
999 R.T.N.U. 171, dont le Canada est signataire, 
prevoit: 

Article 18. 1. Toute personne a droit a la liberte de 
pensee, de conscience et de religion; ce droit implique la 
liberte d’avoir ou d’adopter une religion ou une conviction 
de son choix, ainsi que la liberte de manifester sa religion 
ou sa conviction, individuellement ou en commun , tant 
en public qu’en prive, par le culte et l’accomplissement 
des rites, les pratiques et l’enseignement. 


4. Les Etats parties au present Pacte s’engagent a 
respecter la liberte des parents et, le cas echeant, des 
tuteurs legaux, de faire assurer T education religieuse et 
morale de leurs enfants conformement a leurs propres 
convictions . 

[97] II faut presumer que la Charte accorde une 
protection au moins aussi grande que les instru¬ 
ments internationaux ratifies par le Canada en ma- 
tiere de droits de la personne : Health Services and 
Support — Facilities Subsector Bargaining Assn, 
c. Colombie-Britannique, 2007 CSC 27, [2007] 2 
R.C.S. 391, par. 70. L’aspect collectif de la liberte 
de religion devrait done beneficier de la protection 
accordee par la Charte. 

[98] La jurisprudence etrangere confirme le droit 
a la liberte de religion revendique par Loyola : 
voir Sindicatul « Pastoral cel Bun » c. Roumanie, 
n° 2330/09, 9 juillet 2013 (HUDOC), par. 136; 
Eglise metropolitaine de Bessarabie c. Moldova, 
n° 45701/99, CEDH 2001-XII; Hosanna-Tabor 
Evangelical Lutheran Church and School c. Equal 
Employment Opportunity Commission, 132 S. Ct. 
694 (2012); National Labor Relations Board c. 
Catholic Bishop of Chicago, 440 U.S. 490 (1979). 

[99] Certes, comme le souligne le procureur ge¬ 
neral du Quebec, dans barret R. c. Edwards Books 
and Art Ltd., [1986] 2 R.C.S. 713, le juge en chef 
Dickson a fait observer qu’« une societe commer- 
ciale ne saurait avoir des croyances religieuses » 
(p. 784). Cependant, une organisation religieuse peut 
d’une maniere tres concrete avoir des croyances et 
des droits religieux. Le juge en chef Dickson a done 
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describing that freedom using language from R. 
v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at 
p. 336, as “the right to manifest religious belief by 
worship and practice or by teaching and dissem¬ 
ination” (p. 757). 


[100] On the submissions before us, and given 
the collective aspect of religious freedom long es¬ 
tablished in our jurisprudence, we conclude that an 
organization meets the requirements for s. 2(a) pro¬ 
tection if (1) it is constituted primarily for religious 
purposes, and (2) its operation accords with these 
religious purposes. 


[101] The precise scope of these requirements 
may require clarification in future cases which test 
their boundaries, but it is evident that Loyola falls 
within their ambit. It is a non-profit religious cor¬ 
poration constituted for the purpose of offering a 
Jesuit education to children within Quebec’s Cath¬ 
olic religious community. It has operated for over 
a century in accordance with this religious educa¬ 
tional purpose. 

[102] We note that the same result is reached 
under s. 3 of the Quebec Charter. If anything, the 
conclusion is clearer, because the Quebec Char¬ 
ter accords freedom of religion to “[e]very per¬ 
son”, unlike the Canadian Charter which uses the 
more ambiguous “[e]veryone”. Under Quebec’s 
Interpretation Act, CQLR, c. 1-16, “the word 
‘person’ includes natural or legal persons,... unless 
inconsistent with the statute or with the special 
circumstances of the case”: s. 61(16). No inconsis¬ 
tency arises here; on the contrary, for the reasons 
just discussed, the circumstances favour recogni¬ 
tion of the right of freedom of religion for religious 
organizations. 


parle de la liberie des « particulars et [d]es groupes » 
garantie par l’al. 2a) (p. 759 (nous soulignons)), et 
decrit cette liberie en reprenant les termes utilises 
dans R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S. 
295, p. 336, soit comme etant«le droit de manifester 
ses croyances religieuses par leur mise en pratique 
et par le culte ou par leur enseignement et leur pro¬ 
pagation » (p. 757). 

[100] Compte tenu des arguments qui nous ont 
ete presentes, et de T aspect collectif de la liberie 
de religion que reconnait depuis longtemps notre 
jurisprudence, nous concluons qu’une organisation 
satisfait aux exigences applicables pour pouvoir 
beneficier de la protection conferee par l’al. 2a) si 
(1) elle est constitute principalement a des fins re¬ 
ligieuses, et (2) ses activites sont compatibles avec 
ces fins. 

[101] L’etendue precise de ces exigences pour- 
rait devoir etre clarifiee dans la jurisprudence a ve- 
nir, mais il est clair que Loyola y satisfait. II s’agit 
d’une corporation religieuse sans but lucratif consti¬ 
tute dans le but d’offrir une tducation jtsuite aux 
enfants de la communaute catholique du Qutbec et 
qui exerce ses activitbs depuis plus d’un siecle dans 
le respect de cette mission bducative religieuse. 

[102] Soulignons que Tart. 3 de la Charte que- 
becoise mene au meme rdsultat. En fait, l’analyse 
fondte sur cette disposition mene a une conclusion 
encore plus manifeste puisque la Charte quebe- 
coise accorde la libertb de religion a « [t]oute 
personne », contrairement a la Charte canadienne 
qui utilise le terme plus ambigu « [c]hacun ». Selon 
la Loi d’interpretation du Qutbec, RLRQ, c. 1-16, 
« le mot “personne” comprend les personnes phy¬ 
siques ou morales [. . .], a moins que la loi ou les 
circonstances particulieres du cas ne s’y oppo- 
sent » : par. 61(16). Rien en l’espece ne s’y oppose; 
au contraire, pour les motifs que nous venons d’ex¬ 
poser, les circonstances favorisent la reconnaissance 
du droit a la libertb de religion pour les organisa¬ 
tions religieuses. 
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B. The Interpretation of the Legislative and Regu¬ 
latory Scheme at Issue 

[103] To understand and evaluate the Minister’s 
decision, it is necessary to understand the legislative 
and regulatory scheme under which it was made. 

[104] The starting point is the legislation. As of 
2000, religious schools in Quebec can exist only as 
private schools. The compulsory curriculum set by 
the Minister applies to all schools, including pri¬ 
vate schools: An Act respecting private education, 
CQLR, c. E-9.1, s. 25. As of the 2008-2009 school 
year, the ERC Program formed part of the compul¬ 
sory curriculum for all schools in the province. 


[105] The legislation imposing the compulsory 
curriculum on public and private schools contains a 
provision authorizing the government to adopt reg¬ 
ulations to provide exemptions to particular insti¬ 
tutions. Section 111 of th e Act respecting private 
education states: 

111. The Government may, by regulation 


(7) . . . authorize . . . the Minister to exclude, on the con¬ 
ditions he may determine, persons, bodies, institutions or 
educational services from all or some of the provisions 
of this Act. . .; 

[106] Pursuant to this power, the government of 
Quebec adopted s. 22 of the Regulation respecting 
the application of the Act respecting private edu¬ 
cation, CQLR, c. E-9.1, r. 1, which allows private 
schools to obtain exemptions from teaching the 
compulsory curriculum: 

22. Every institution shall be exempt from the [require¬ 
ment to teach the compulsory curriculum] provided the 
institution dispenses programs of studies which the Min¬ 
ister of Education, Recreation and Sports judges equiv¬ 
alent. 


B. L’interpretation a dormer au regime legislatif et 
reglementaire en cause 

[103] Pour comprendre et apprecier la decision 
de la ministre, il est necessaire de comprendre le 
regime legislatif et reglementaire en vertu duquel 
elle a ete prise. 

[104] Le point de depart de l’analyse est la loi. 
Depuis l’an 2000, les ecoles confessionnelles au 
Quebec ne peuvent exister qu’en tant qu’ecoles pri¬ 
vees. Le programme d’enseignement obligatoire 
etabli par le ministre s’applique a toutes les ecoles, y 
compris les ecoles privees : Loi sur Tenseignement 
prive, RLRQ, c. E-9.1, art. 25. Depuis l’annee sco- 
laire 2008-2009, le programme ECR fait partie des 
matieres obligatoires que doivent enseigner toutes 
les ecoles de la province. 

[105] La loi qui impose ce programme obliga¬ 
toire aux ecoles publiques et privees renferme 
une disposition qui autorise le gouvernement a 
prendre des reglements visant a exempter certai- 
nes institutions. L’article 111 de la Loi sur Tensei¬ 
gnement prive est redige en ces termes : 

111. Le gouvernement peut, par reglement. . . : 


7° . . . autoriser [. . .] le ministre a exclure, aux con¬ 
ditions que ce dernier peut determiner, des personnes, 
organismes, etablissements ou services educatifs de tout 
ou partie des dispositions de la presente loi. . .; 

[106] Dans l’exercice de ce pouvoir, le gouver¬ 
nement du Quebec a edicte l’art. 22 du Reglement 
d’application de la loi sur Tenseignement prive, 
RLRQ, c. E-9.1, r. 1, qui permet aux ecoles privees 
d’etre exemptees de l’obligation d’enseigner les ma¬ 
tieres obligatoires : 

22. Tout etablissement est exempte de 1’[obligation 
d’enseigner les matieres obligatoires] pourvu que l’eta- 
blissement offre des programmes juges equivalents par le 
ministre de l’Education, du Loisir et du Sport. 
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[107] When the government inserted the ERC 
Program into the compulsory curriculum, it did not 
exclude it from the s. 22 exemption provision. It is 
therefore open to private religious schools to apply 
for an exemption from the requirement to teach 
the ERC Program. Loyola did so, and the Minister 
refused the exemption, giving rise to this litigation. 


[108] The legislative and regulatory scheme im¬ 
poses a compulsory curriculum, but modifies this by 
allowing individual schools to obtain exemptions. 
This allows Quebec to satisfy the educational ob¬ 
jectives of the compulsory curriculum, while per¬ 
mitting accommodations for particular schools on 
the basis of their circumstances or needs. Applied 
to the ERC Program, this scheme allows Quebec to 
require that religion be taught from a secular, cul¬ 
tural and phenomenological viewpoint in public 
schools, while allowing private religious schools 
to adopt an alternative but equivalent approach that 
meets the basic objectives of the program but pre¬ 
serves the school’s freedom of religion. 


[109] The preamble of the Act specifying the 
Minister’s powers and obligations (An Act respect¬ 
ing the Ministere de VEducation, du Loisir et du 
Sport, CQLR, c. M-15) confirms that the reliance 
on the Minister’s discretion to approve exemptions 
is intended to ensure respect for the religious free¬ 
doms of individuals and groups. It states: 

WHEREAS every child is entitled to the advantage of a 
system of education conducive to the full development of 
his personality; 

Whereas parents have the right to choose the institutions 
which, according to their convictions, ensure the greatest 

respect for the rights of their children ; 

Whereas persons and groups are entitled to establish au¬ 
tonomous educational institutions and, subject to the re¬ 
quirements of the common welfare, to avail themselves 
of the administrative and financial means necessary for 
the pursuit of their ends ; 


[107] Lorsque le gouvernement a incorpore le 
programme ECR aux matieres obligatoires, il ne 
l’a pas soustrait a Tapplication de la disposition 
d’exemption prevue a Tart. 22. Les ecoles privees 
confessionnelles peuvent done demander a etre 
exemptees de l’obligation d’enseigner ce pro¬ 
gramme. C’est ce qu’a fait Loyola. La ministre a 
toutefois refuse de lui accorder Texemption de- 
mandee, d’oii le present litige. 

[108] Le regime legislatif et reglementaire im¬ 
pose un programme d’enseignement obligatoire, 
mais il module cette exigence en autorisant les eco¬ 
les, prises individuellement, a obtenir des exemp¬ 
tions. Cela permet au Quebec de faire respecter les 
objectifs d’apprentissage du programme obligatoire 
tout en permettant a certaines ecoles de beneficier 
de mesures d’adaptation eu egard a leur situation ou 
a leurs besoins. Lorsqu’on l’applique au programme 
ECR, ce regime autorise le Quebec a exiger que la 
religion soit enseignee d’un point de vue lai'que, 
culturel et phenomenologique dans les ecoles pu- 
bliques, tout en permettant aux ecoles privees con¬ 
fessionnelles d’adopter une approche differente — 
mais equivalente — qui repond aux objectifs fon- 
damentaux du programme, mais qui preserve leur 
liberte de religion. 

[109] Le preambule de la loi qui precise les pou- 
voirs et les obligations du ministre (la Loi sur le mi¬ 
nistere de 1’Education, du Loisir et du Sport, RLRQ, 
c. M-15) confirme que l’existence du pouvoir dis- 
cretionnaire du ministre d’approuver des exemp¬ 
tions vise a garantir le respect de la liberte de re¬ 
ligion aux particuliers et aux groupes. Il prevoit; 

ATTENDU que tout enfant a le droit de beneficier d’un 
systeme d’education qui favorise le plein epanouissement 
de sa personnalite; 

Attendu que les parents ont le droit de choisir les eta- 
blissements qui, selon leur conviction, assurent le mieux 
le respect des droits de leurs enfants ; 

Attendu que les personnes et les groupes ont le droit de 
creer des etablissements d’enseignement autonomes et, 

les exigences du bien commun etant sauves, de beneficier 

des moyens administrates et financiers necessaires a la 

poursuite de leurs fins ; 
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[110] The department’s own publications support 
the conclusion that the legislative and regulatory 
scheme is intended to operate in a way that re¬ 
spects the religious freedoms of individuals and 
groups in the school system. In a 2005 ministerial 
proposal, the Minister stated that “[respecting the 
fundamental right to the freedom of conscience and 
religion is the basis of all ethics and religious ed¬ 
ucation”: Establishment of an ethics and religious 
culture program: Providing future direction for all 
Quebec youth (2005), at p. 6. To similar effect, the 
Ethics and Religious Culture Program section of the 
department’s website promises that the legislative 
and regulatory scheme — the generic ERC Program 
supplemented by the s. 22 exemption provision, 
which replaced a prior diversity of moral education 
programs including denominational programs — 
will “respec[t] the freedom of conscience and reli¬ 
gion of parents, students and teachers”: “Ethics and 
Religious Culture Program: Contributing to har¬ 
monious social relations in Quebec society today” 
(online). 


[Ill] Indeed, the department’s website notes that 
among the pre-existing programs was a “Catholic 
Religious and Moral Instruction” program, and 
states that the ERC Program will replace such pro¬ 
grams in order to “offer the same education to all 
Quebec students”. 


[112] Section 22 functions to ensure the legisla¬ 
tive and regulatory scheme’s compliance with the 
freedom of religion guaranteed by s. 2(a) of the 
Charter. It guards against the possibility that, in 
certain situations, the mandatory imposition of a 
purely secular curriculum may violate the Charter 
rights of a private religious school. This safeguard 
is consistent with the obligations of the state in a 
multicultural society. As LeBel J. observed in his 
concurring reasons in S.L. v. Commission scolaire 
des Chenes, 2012 SCC 7, [2012] 1 S.C.R. 235, in 
the context of the public school system, “[u]nder 
the constitutional principles governing state action, 
the state has neither an obligation to promote reli¬ 
gious faith nor a right to discourage religious faith 
in its public education system” (para. 54). The state 


[110] Les publications du ministere lui-meme 
appuient la conclusion selon laquelle le regime 
legislatif et reglementaire est cense s’appliquer dans 
le respect de la liberte de religion des individus et 
des groupes qui font partie du reseau scolaire. Dans 
une proposition presentee en 2005, le ministre a 
affirme que « [l]e respect du droit fondamental 
a la liberte de conscience et de religion constitue 
1’assise de toute formation dans les domaines de 
1’ethique et de la religion » : La mise en place d’un 
programme d’ethique et de culture religieuse : Une 
orientation d’avenir pour tous les jeunes du Que¬ 
bec (2005), p. 6. Dans le meme ordre d’idees, la 
section Programme Ethique et culture religieuse 
du site Web du ministere assure que le regime le¬ 
gislatif et reglementaire — le programme ECR de 
reference, complete par la disposition d’exemption 
de l’art. 22, lequel a remplace divers programmes 
d’enseignement moral, notamment des programmes 
confessionnels — « respect[era] la liberte de con¬ 
science et de religion des parents, des eleves et du 
personnel enseignant » : « Programme Ethique et 
culture religieuse : Pour vivre ensemble dans le 
Quebec d’aujourd’hui » (en ligne). 

[111] En fait, le site Web du ministere indique 
que l’« enseignement moral et religieux [. . .] ca- 
tholique » constituait l’un de ces programmes pre- 
existants, et que le programme ECR remplacera 
ceux-ci, de maniere a ce qu’« une seule et meme 
formation [soit offerte] a 1’ensemble des eleves du 
Quebec ». 

[112] L’article 22 vise a garantir que le regime 
legislatif et reglementaire respecte la liberte de re¬ 
ligion garantie par l’al. 2a) de la Charte. II a pour 
effet d’empecher que l’imposition d’un programme 
obligatoire purement lai'que puisse, dans certains 
cas, porter atteinte aux droits que la Charte confere 
a une ecole confessionnelle privee. Cette garantie 
est compatible avec les obligations de l’Etat au sein 
d’une societe multiculturelle. Comme le souligne le 
juge LeBel dans les motifs concordants qu’il a re- 
diges dans 1’affaire S.L. c. Commission scolaire des 
Chenes, 2012 CSC 7, [2012] 1 R.C.S. 235, en ce 
qui concerne le reseau scolaire public, « [d]ans son 
systeme d’enseignement public, l’Etat n’a, en vertu 
des principes constitutionnels qui regissent son ac¬ 
tion, ni l’obligation de favoriser la foi religieuse, ni 
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may not discourage religious faith in the public ed¬ 
ucation system; this obligation has even more res¬ 
onance in the context of a private religious school. 


C. Analytical Approach Under the Charter 

[113] Section 2(a) of the Charter protects the 
right to freedom of religion. The state can limit this 
right, but only if it can show that the limitation is 
“reasonable” and “demonstrably justified in a free 
and democratic society” under s. 1 of the Charter. 
The Charter requirement that limits on rights be 
reasonable and demonstrably justified may be ex¬ 
pressed in different ways in different contexts, but 
the basic constitutional requirement remains the 
same. 


[114] The first issue is whether Loyola’s freedom 
of religion was infringed by the Minister’s decision. 
The second issue is whether the Minister’s deci¬ 
sion — that only a purely secular course of study 
may serve as an equivalent to the ERC Program — 
limits Loyola’s freedom of religion more than rea¬ 
sonably necessary to achieve the goals of the pro¬ 
gram. However one describes the precise analytic 
approach taken, the essential question is this: did 
the Minister’s decision limit Loyola’s right to free¬ 
dom of religion proportionately — that is, no more 
than was reasonably necessary? 


[115] For reasons that follow, we conclude that 
both of these issues must be answered in the affir¬ 
mative. 

D. Loyola's Proposed Equivalent Program 

[116] The nature of Loyola’s proposed equivalent 
program lies at the heart of this appeal. As such, it is 
worth examining in some detail. 


le droit de decourager celle-ci » (par. 54). L'Etat ne 
peut decourager la foi religieuse dans le systeme 
d’enseignement public; cette obligation trouve 
davantage echo dans le contexte d’une ecole con- 
fessionnelle privee. 

C. Approche analytique dans le contexte de la 
Charte 

[113] L’alinea 2a) de la Charte protege le droit a 
la liberte de religion. L’Etat peut restreindre ce droit, 
mais seulement s’il est en mesure de demontrer qu’il 
le fait dans des limites qui sont « raisonnables » et 
dont « la justification p[eut] se demontrer dans le 
cadre d’une societe libre et democratique » au sens 
ou il faut 1’entendre pour 1’application de Particle 
premier de la Charte. L’exigence de la Charte se- 
lon laquelle les restrictions aux droits doivent etre 
raisonnables et faire l’objet d’une justification qui 
puisse se demontrer peut etre exprimee de diffe- 
rentes famous dans des contextes differents, mais 
1’exigence constitutionnelle fondamentale reste la 
meme. 

[114] Tout d’abord, il faut determiner si la deci¬ 
sion de la ministre a porte atteinte a la liberte de 
religion de Loyola. Ensuite, il faut se demander si 
cette decision — selon laquelle seul un programme 
d’etudes purement laique peut equivaloir au pro¬ 
gramme ECR — porte atteinte a ce droit plus qu'il 
n’est raisonnablement necessaire de le faire pour 
atteindre les objectifs du programme. Quelle que 
soit la facon dont est decrite T approche analytique 
precise adoptee, la question essentielle est la sui- 
vante : la decision de la ministre a-t-elle restreint le 
droit a la liberte de religion de Loyola de maniere 
proportionnee — c’est-a-dire, pas plus qu’il n’etait 
raisonnablement necessaire de le faire? 

[115] Pour les motifs qui suivent, nous concluons 
que ces deux questions appellent une reponse affir¬ 
mative. 

D. Le cours propose comme equivalent par Loyola 

[116] La nature du programme propose par 
Loyola comme equivalent est au coeur du present 
pourvoi. Il vaut done la peine de T examiner de fa- 
gon assez detaillee. 
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[117] The ERC Program has two core objec¬ 
tives: recognition of others and the pursuit of the 
common good. Furthering these objectives, the pro¬ 
gram teaches students to develop competencies in 
understanding religion (the “world religions com¬ 
petency”), reflecting on ethical questions (the “eth¬ 
ics competency”), and engaging in dialogue (the 
“dialogue competency”). 

[118] Several sources of information shed light 
on exactly how Loyola proposes to teach these 
competencies in its alternative to the ERC Program. 
On March 30, 2008, Loyola sent its first letter to 
the Minister requesting an exemption from the 
ERC Program, which gave a broad overview of 
the objectives of its proposed equivalent program. 
Following a request to submit further information, 
Loyola provided a three-page document with a 
more detailed summary of its proposed program. 
After receiving an initial negative response, but 
before the Minister’s final decision to deny an ex¬ 
emption, Loyola sent a further, three-page letter to 
the Minister on August 25, 2008, containing more 
details about its proposal. 


[119] The precise nature of the proposed equiv¬ 
alent program was further clarified in testimony 
heard by the application judge, and Loyola’s written 
and oral submissions to this Court. In fairness, these 
clarifications were not available to the Minister 
when she rendered her decision. Nevertheless, they 
are helpful in determining the form and substance 
of the program Loyola is proposing. 


[120] Loyola describes a program of study that 
achieves the ERC Program’s objective of [trans¬ 
lation] “promot[ing] . . . tolerance and respect for 
all”, but that is delivered “in a manner respectful of 
the Catholic faith and the moral values that form 
the cornerstone of our school” (application judge’s 
reasons, at para. 35). The three-page program sum¬ 
mary outlines a diverse mix of content that includes 
doctrinal instruction on Catholic history and dogma. 


[117] Le programme ECR s’articule autour de 
deux objectifs fondamentaux : la reconnaissance de 
T autre et la poursuite du bien commun. Pour reali- 
ser ces objectifs, le programme enseigne aux eleves 
a comprendre le phenomene religieux (la « com¬ 
petence relative aux religions dans le monde »), a 
reflechir sur des questions d’ethique (la « compe¬ 
tence en ethique ») et a pratiquer le dialogue (la 
« competence relative au dialogue »). 

[118] Plusieurs sources d’information permettent 
de savoir avec precision comment Loyola se pro¬ 
pose d’enseigner ces competences dans le cadre 
des cours qu’elle suggere d’offrir pour remplacer 
le programme ECR. Le 30 mars 2008, elle a fait 
parvenir a la ministre une premiere lettre dans la- 
quelle elle demandait d’etre exemptee du programme 
ECR et exposait de fagon generale les objectifs du 
programme propose comme equivalent. A la suite 
d’une demande de renseignements complementaires, 
elle a soumis un document de trois pages renfer- 
mant un expose plus detaille du programme qu’elle 
proposait. Apres avoir reyu une premiere reponse 
negative, mais avant que la ministre rende sa deci¬ 
sion definitive lui refusant l’exemption demandee, 
Loyola a adresse une autre lettre de trois pages a la 
ministre le 25 aout 2008 pour lui faire part de plus 
amples details sur sa proposition. 

[119] La nature exacte du programme propose 
comme equivalent a ete precisee encore plus lors 
des temoignages entendus par le juge saisi de la 
demande, ainsi que dans T argumentation ecrite et 
orale que Loyola a presentee a la Cour. En toute 
justice, il convient de preciser que la ministre ne 
disposait pas de ces precisions lorsqu’elle a rendu 
sa decision. Elies sont neanmoins utiles pour per- 
mettre de determiner la forme et la substance du 
programme propose. 

[120] Le programme d’etudes decrit par Loyola 
permet d’atteindre Tobjectif du programme ECR 
relatif a « la promotion de la tolerance et du res¬ 
pect de tous », mais en etant offert « de maniere 
a respecter la foi catholique et les valeurs morales 
qui forment la pierre angulaire de notre ecole » 
(motifs du juge saisi de la demande, par. 35). Dans 
son resume de trois pages, Loyola decrit la diver- 
site de matieres qu’elle entend enseigner, dont des 
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comparative study of various world religions, and 
consideration of an array of ethical and moral is¬ 
sues. 


(1) How Loyola's Proposed Program Approaches 

the World Religions Competency 

[121] The world religions aspect of Loyola’s 
program includes content on Judaism, Islam, Bud¬ 
dhism, Hinduism, and North American native spir¬ 
ituality, and teaches students to examine “religious 
praxis, sacred stories, myths, and rituals found in 
religious cultures”. In correspondence with the 
Minister, Loyola asserted that its program is actu¬ 
ally [translation] “much more thorough” than the 
ERC Program in its approach to understanding re¬ 
ligion (application judge’s reasons, at para. 38). 
To ensure that the program achieves the goal of 
[translation] “promoting tolerance and acceptance 
of others”, it goes beyond a “simple explanation” 
of other religions’ external customs to include an 
examination of their fundamental beliefs {ibid.). 
Loyola’s program also “devotes a significant amount 
of study to Roman Catholic Christianity” (A.F., at 
para. 13). 


[122] Paul Donovan, Loyola’s Principal, testified 
about Loyola’s in-depth approach to teaching other 
religions, giving examples of having a rabbi visit 
to discuss Judaism or an imam to discuss Islam, 
to aid students in “getting to know what that faith 
is really about”. Mr. Donovan stated “that’s some¬ 
thing that we do quite regularly”. Loyola’s program 
approaches other religions by reference to the con¬ 
cepts of God and faith “as understood by the tradi¬ 
tion under study itself’, and to this extent Loyola 
takes no issue with the professional posture of ob¬ 
jectivity that the ERC Program requires of teachers 
(A.F., at para. 13). As noted by Loyola’s counsel 
in his oral submissions to this Court, “[y]ou can’t 
teach Buddhism from the Catholic point of view” 
and “there is no issue with the way the program 


enseignements doctrinaux portant sur Thistoire et 
les dogmes de l’Eglise catholique, une etude com¬ 
parative des diverses religions dans le monde, ainsi 
qu’un examen d’une foule de questions relatives a 
l’ethique et a la morale. 

(1) Facon dont le programme propose par 

Loyola aborde la competence relative aux 

religions dans le monde 

[121] Le volet du programme de Loyola relatif 
aux religions dans le monde traite du judaisme, de 
l’islam, du bouddhisme, de l’hindouisme ainsi que de 
la spirituality autochtone nord-americaine. II amene 
en outre les eleves a se pencher sur [traduction] 
« la pratique religieuse, les histoires sacrees, les my- 
thes et les rituels que l’on retrouve dans les cultures 
religieuses ». Dans les lettres qu’elle a echangees 
avec la ministre, Loyola a affirme que son programme 
aborde la comprehension du phenomene religieux 
« d’une maniere bien plus approfondie » que le pro¬ 
gramme ECR (motifs du juge saisi de la demande, 
par. 38). Elle ajoute que, pour s’assurer qu’elle attei- 
gne l’objectif de « promouvoir la tolerance et 1’ac¬ 
ceptation des autres », son programme ne se borne 
pas a une « simple explication » des coutumes exter- 
nes des autres religions, mais comporte un examen de 
leurs croyances fondamentales (ibid.). Le programme 
qu’elle propose [traduction] « consacre egalement 
beaucoup de temps a T etude du christianisme catho¬ 
lique romain » (m.a., par. 13). 

[122] Paul Donovan, directeur de Loyola, a te- 
moigne au sujet de la methode d’etude approfon¬ 
die des autres religions preconisee par Tetablis- 
sement, en citant comme exemple le fait d’inviter 
un rabbin pour discuter du judaisme ou un imam 
pour parler de l’islam, ce qui aide les eleves a [tra¬ 
duction] « mieux saisir en quoi consiste leur foi ». 
M. Donovan a affirme que [traduction] « c’est une 
pratique courante chez nous ». Le programme de 
Loyola aborde les autres religions en fonction des 
concepts de Dieu et de la foi [traduction] « tels 
que les congoit la tradition a 1’etude » et, dans cette 
mesure, l’ecole ne s’oppose pas a 1’attitude pro- 
fessionnelle d’objectivite que le programme ECR 
exige de la part des enseignants (m.a., par. 13). 
Comme l’avocat de l’ecole l’a fait observer dans sa 
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requires world religions to be taught” (transcript, at 
p.4). 


[123] Unlike its approach to teaching other re¬ 
ligions, Loyola’s method of teaching Catholicism 
is neither neutral nor objective, but rather takes a 
denominational approach. This approach aims to 
“provide the students with a sound formation in 
the basic beliefs, rituals and practices of our Faith”, 
including “the realization that Christianity cannot 
remain something purely internal, but must ex¬ 
press itself in our relationships with others and the 
world around us”. Loyola’s program “presents] 
its faith in a manner where students are invited 
to engage with it in a living way, not merely as a 
subject of detached intellectual curiosity” (A.F., at 
para. 25), premised on the belief that in “teaching 
its own faith ... it must do so from the Catholic 
perspective” (transcript, at p. 6). 


(2) How Loyola's Proposed Program Approaches 

the Ethics Competency 

[124] Loyola readily concedes that, as with its 
teaching of Catholicism within the world religions 
competency, the ethics competency is also taught 
from the Catholic perspective: 


With respect to the ethics component, its central focus is 
the social teaching of the Roman Catholic Church. . . . 
[A]s one would expect of a Jesuit school, Loyola pro¬ 
poses the social and ethical teachings of the Catholic 
Church as a basis on which students are invited to govern 
themselves. [A.F., at para. 13] 


Loyola’s program imparts a “Catholic vision” 
on topics such as “moral decision making, good 


plaidoirie devant la Cour : [traduction] « [o]n ne 
peut pas enseigner le bouddhisme du point de vue 
catholique » et « la faqon dont le programme exige 
que Ton enseigne les religions dans le monde ne 
pose pas probleme » (transcription, p. 4). 

[123] Contrairement a l’approche preconisee par 
Loyola pour enseigner les autres religions, la me- 
thode qu’elle utilise pour enseigner le catholicisme 
n’est ni neutre ni objective, mais repose plutot sur 
une demarche confessionnelle. Cette methode vise 
a [traduction] « offrir aux eleves une solide for¬ 
mation en ce qui concerne les convictions, rituels 
et pratiques fondamentaux de notre foi » et a leur 
faire « comprendre que la foi chretienne ne peut de- 
meurer quelque chose de purement interieur, mais 
qu’elle doit s’exprimer concretement dans nos rap¬ 
ports avec les autres et avec le monde qui nous en- 
toure ». Dans son programme, l’ecole [traduction] 
« presente sa religion d’une maniere qui invite les 
eleves a s’y engager d’une maniere vivante et non 
comme une matiere a aborder avec detachement 
comme un objet de simple curiosite intellectuelle » 
(m.a., par. 25), en partant du principe que, pour 
[traduction] « enseigner sa propre religion [. . .], 
elle doit le faire selon la perspective catholique » 
(transcription, p. 6). 

(2) Facon dont le programme propose par 

Loyola aborde la competence en ethique 

[124] Loyola admet volontiers que, tout comme 
dans le cas de l’enseignement du catholicisme dans 
le cadre de la competence relative aux religions dans 
le monde, la competence en ethique est enseignee 
du point de vue catholique : 

[TRADUCTION] En ce qui concerne le volet ethique, il est 
essentiellement axe sur l’enseignement social de l’Eglise 
catholique romaine. [. . .] [C]omme on peut s’y attendre 
de la part d’un etablissement d’enseignement jesuite, 
Loyola propose les enseignements sociaux et ethiques 
de l’Eglise catholique comme cadre de reference a par- 
dr duquel les eleves sont invites a regler leur conduite. 
[m.a., par. 13] 

Le programme propose vise a transmettre une « vi¬ 
sion catholique » sur des sujets tels que [traduction] 
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conscience-in-action, justice, honesty, respect for 
persons, respect for creation, reverence for human 
life, compassion, sexuality, and peacemaking”. 

[125] However, while the Catholic perspective 
on ethical issues is given prominence, Loyola’s 
program also includes “[exploration of ethical sys¬ 
tems as understood by various religions and non¬ 
religious value systems”. Described in its August 
25 submission to the Minister, Loyola’s program 
would have students [translation] “explor[e] a 
range of ethical systems, beliefs and practices”, and 
would encourage them “to think critically” (appli¬ 
cation judge’s reasons, at para. 38). As further clar¬ 
ified in this appeal: 


. . . on all significant ethical questions, students are re¬ 
quired to understand not only the position of the Roman 
Catholic Church, but also those of all major thinkers and 
viewpoints. . . . 

[T]hey are free to criticise the position of the Catholic 
Church on any given issue and will be graded on the 
basis of the quality of their reasoning, not on the basis of 
adherence to the Catholic position in preference to other 
positions. [A.F., at para. 13] 

In all aspects of Loyola’s program, including the 
ethics competency, [translation] “the goal of 
teaching respect for all, regardless of our individual 
beliefs or customs, is of crucial importance”, in¬ 
formed by “our ethical ideal .. . not simply to ‘tol¬ 
erate’ others but indeed to ‘love’ others, as our 
Christian faith teaches us” (application judge’s rea¬ 
sons, at para. 38). 


(3) How Loyola's Proposed Program Approaches 

the Dialogue Competency 


[126] None of Loyola’s submissions to the Min¬ 
ister explicitly include the word “dialogue”, and 
this was one of the justifications cited by the Minis¬ 
ter in denying Loyola’s request for an exemption. 


« les choix moraux, la sagesse dans l’action, Injus¬ 
tice, l’honnetete, le respect d’autrui, le respect en- 
vers la creation, le respect pour la vie humaine, la 
compassion, la sexualite et la recherche de la paix ». 

[125] Toutefois, bien qu’il accorde la preseance a 
la perspective catholique en ce qui a trait aux ques¬ 
tions d’ethique, le programme propose prevoit ega- 
lement [traduction] « une exploration des systemes 
d’ethique tels que les congoivent diverses religions 
et systemes de valeurs non religieux ». Selon la des¬ 
cription qu’en donne la lettre du 25 aout envoyee 
par l’ecole a la ministre, ce programme inviterait les 
eleves a « explore[r] un eventail de systemes d’ethi¬ 
que, de croyances et de pratiques » et les inciterait 
« a penser de maniere critique » (motifs du juge 
saisi de la demande, par. 38). Comme il a ete pre¬ 
cise dans le cadre du present pourvoi: 

[TRADUCTION] . . . sur toutes les questions d’ethique 
importantes, les eleves sont tenus de comprendre non 
seulement la position de l’Eglise catholique romaine, 
mais egalement celles de tous les grands penseurs et prin- 
cipaux courants de pensee . . . 

[I]ls sont libres de critiquer la position de l’Eglise ca¬ 
tholique sur toute question et ils sont evalues en fonc- 
tion de la qualite de leur raisonnement et non d’apres leur 
adhesion a la position catholique plutot qu’a une autre 
position, [m.a., par. 13] 

Sur tous les aspects du programme d’etudes de 
Loyola, y compris la competence en ethique, « le 
but d’enseigner le respect de tous, peu importe nos 
croyances ou coutumes individuelles, demeure d’une 
importance primordiale pour nous » et repose sur 
« notre ideal d’ethique [qui] n’est pas simplement 
de “tolerer” les autres, mais bien “d’aimer” les au- 
tres, comme nous l’enseigne notre foi chretienne » 
(motifs du juge saisi de la demande, par. 38). 

(3) Facon dont le programme propose par 

Loyola aborde la competence relative au 

dialogue 

[126] Nulle part dans ses observations a la minis¬ 
tre Loyola ne mentionne expressement le mot « dia¬ 
logue », et c’est une des raisons invoquees par la 
ministre dans la lettre signee par sa representante 
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However, looking at the materials in context and 
in their entirety, it is evident that the proposed pro¬ 
gram contemplates more than students passively 
listening to a teacher’s lecture. The program sum¬ 
mary uses active verbs like “students explore” and 
“[s]tudents examine”. Loyola’s second letter to the 
Minister stated that [translation] “[w]e have al¬ 
ways encouraged our students to think critically, 
to obtain information, to be aware of the principal 
ethical issues and to examine popular beliefs and 
practices” (application judge’s reasons, at para. 38). 
The application judge had no difficulty making the 
following finding of fact: 


[TRANSLATION] In the ERC program, dialogue is 
defined as consisting of two interactive dimensions, that 
is, individual deliberation and the exchange of ideas with 
others. 

A simple reading of [Loyola’s program summary], 
supplemented by [Loyola’s correspondence with the 
Minister], unequivocally confirms that the program 
dispensed by Loyola contains these two dimensions . 

[Emphasis added; paras. 150-51.] 

(4) Does Loyola’s Proposed Program Conform 

to the Objectives of the ERC Program? 

[127] In his reasons for judgment, the application 
judge concluded that 

[TRANSLATION] Loyola’s program is comparable to the 
ERC program established by the Minister. . . . [T] cach¬ 
ing . . . Loyola’s program in accordance with the Catholic 
faith does not change its nature or make it lose its status 
as an equivalent program. 

The cultural approach advocated in the ERC program 
is in no way incompatible or irreconcilable with the de¬ 
nominational approach required by Loyola’s religious 
precepts, [paras. 182-83] 

In our view, this finding was open to the application 
judge, and we see no reason to interfere with it. 
While Loyola’s alternative could perhaps have been 
more clearly presented in the initial submissions 
to the Minister, the contours of the program have 


pour refuser la demande d’exemption. Toutefois, 
lorsqu’on examine les documents dans leur contexte 
et dans leur integralite, on constate que le programme 
propose ne se borne pas a envisager un scenario 
dans lequel les eleves ecouteraient passivement un 
cours magistral donne par un enseignant. Le resume 
du programme emploie des verbes actifs tels que 
[traduction] « les eleves explorent » et « les ele¬ 
ves examinent ». La deuxieme lettre adressee par 
Loyola a la ministre precise en outre que : « [n]ous 
avons toujours encourage nos eleves a penser de 
maniere critique, a s’informer, a etre au courant des 
principales questions d’ethique et a questionner et 
examiner les croyances et pratiques populaires » 
(motifs du juge saisi de la demande, par. 38). Le juge 
saisi de la demande n’a d’ailleurs pas eu de mal a 
tirer la conclusion de fait suivante : 

Dans le programme ECR, le dialogue est defini comrne 
comportant deux dimensions interactives, a savoir la de¬ 
liberation interieure et l’echange d’idees avec les autres. 

Une simple lecture [du resume du programme], com- 
pletee par les [lettres echangees entre Loyola et la mi¬ 
nistre] confirme sans equivoque que le programme offert 
par Loyola comporte ces deux dimensions . [Nous souli- 
gnons; par. 150-151.] 

(4) Le programme propose par Loyola est-il 

conforme aux objectifs du programme ECR? 

[127] Dans ses motifs de jugement, le juge saisi 
de la demande a conclu que 

le programme de Loyola est comparable au programme 
ECR etabli par le ministre. L’enseignement de ce pro¬ 
gramme suivant la confession catholique n’en change pas 
la nature et ne peut faire perdre le statut d’equivalent au 
programme de Loyola. 

L’approche culturelle preconisee par le programme 
ECR n’est aucunement incompatible ni inconciliable avec 
l’approche confessionnelle requise par les preceptes reli- 
gieux de Loyola, [par. 182-183] 

A notre avis, le juge saisi de la demande etait justifie 
de tirer cette conclusion et nous ne voyons aucune 
raison d’intervenir a l’egard de cette derniere. Meme 
si Loyola aurait peut-etre pu presenter son pro¬ 
gramme de remplacement de fagon plus claire dans 
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been fleshed out more fully in testimony heard 
before the application judge and in Loyola’s sub¬ 
missions on appeal. At its most general level, the 
program takes the following form: (1) regarding 
the world religions competency, Loyola will teach 
Catholicism from the Catholic perspective, but will 
teach other religions objectively, respectfully and 
with reference to religious precepts as understood 
by those other faiths themselves; (2) regarding the 
ethics competency, Loyola will emphasize the Cath¬ 
olic point of view on ethical questions, but will 
ensure all ethical points are presented on any given 
issue, and will welcome disagreement from stu¬ 
dents on Catholic moral teachings; and (3) regard¬ 
ing the dialogue competency, Loyola will encourage 
students to think critically and engage with their 
teachers and with each other in exploring the topics 
covered in the program. 


[128] As is apparent, Loyola’s program departs 
from the generic ERC Program in two key respects. 
First, Loyola proposes to teach Catholicism from 
the Catholic perspective. Second, while ensuring 
that all ethical points are presented and encouraging 
students to think critically, Loyola proposes an 
approach that emphasizes the Catholic point of 
view when discussing ethical questions. In both 
respects, Loyola’s teachers would depart from the 
strict neutrality required under the ERC Program. 


[129] Justice Abella notes in her reasons that “the 
normative core of Loyola’s proposed curriculum 
is the doctrine and belief system of the Catholic 
Church” (para. 25). This may be true, but it doesn’t 
tell the whole story. Surrounding that normative 
core is a rich and full exploration of non-Christian 
religious beliefs, and of ethical perspectives that do 


les premieres communications qu’elle a echangees 
avec la ministre, les parametres du programme ont 
ete expliques plus en detail dans des temoignages 
que le juge saisi de la demande a entendus ainsi que 
dans les arguments presentes par l’ecole dans le ca¬ 
dre de l’appel. Du point de vue le plus general, le 
programme propose se presente sous la forme sui- 
vante : (1) en ce qui concerne la competence relative 
aux religions dans le monde, l’ecole enseignerait le 
catholicisme du point de vue catholique, mais les 
autres religions de faqon objective, avec respect et 
en presentant les preceptes religieux tels que les 
conqoivent les autres religions en question; (2) en 
ce qui concerne la competence en ethique, l’ecole 
insisterait sur le point de vue catholique pour ce qui 
est des questions d’ethique, mais s’assurerait que 
tous les points de vue ethiques seraient presentes 
sur un sujet donne et accepterait volontiers que les 
eleves soient en disaccord avec les enseignements 
moraux de l’Eglise catholique; (3) en ce qui a trait 
a la competence relative au dialogue, l’ecole en- 
couragerait les eleves a penser de maniere critique 
et a echanger avec leurs enseignants et entre eux 
lorsqu’ils exploreraient les themes abordes par le 
programme. 

[128] Comme on le constate, le programme 
propose s’ecarterait du programme ECR de refe¬ 
rence sous deux aspects essentiels. En premier lieu, 
Loyola propose d’enseigner le catholicisme selon 
la perspective catholique. En second lieu, tout en 
s’assurant que toutes les questions d’ethique seraient 
presentees et en encourageant les eleves a penser de 
maniere critique, elle propose une demarche qui in¬ 
sisterait sur le point de vue catholique lorsque les 
questions d’ethique seraient examinees. Sous ces 
deux rapports, les enseignants de Loyola s’ecarte- 
raient de la stride neutrality exigee par le pro¬ 
gramme ECR. 

[129] La juge Abella fait observer, dans ses mo¬ 
tifs, que « [l’]essence normative [du programme 
d’etudes propose] correspond a la doctrine et aux 
croyances de l’Eglise catholique » (par. 25). C’est 
peut-etre vrai, mais cela ne rend pas compte de l’en- 
semble de la realite. Cette essence normative s’ac- 
compagne d’une etude approfondie et exhaustive de 
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not mirror Catholic moral teachings. Leaders from 
other religious communities are welcomed into the 
classroom to ensure a robust understanding of other 
faiths and traditions, beyond the neutral description 
of religious customs and practices envisioned by the 
ERC Program. Students are allowed, even encour¬ 
aged, to critique Catholic moral teachings. There is 
nothing to suggest Loyola’s proposal is in any way 
ill suited to achieve the two key objectives of the 
ERC Program: recognition of others and the pursuit 
of the common good. Nor does it fail to address the 
competencies of understanding religion, reflecting 
on ethical questions, and engaging in dialogue. 


E. Analysis of Loyola’s Religious Freedom Claim 

[130] Loyola challenges the Minister’s denial 
of an exemption from the ERC Program as an in¬ 
fringement of its religious freedom. As we have 
explained, Loyola is entitled to the freedom of re¬ 
ligion protected by s. 2(a) of the Charter. This is 
not to say that the religious freedoms of other ac¬ 
tors are not implicated by the Minister’s denial. 
To the extent that the ERC Program would require 
Loyola’s teachers to express a neutral viewpoint 
on religious matters, their religious freedom may 
be at issue. The religious freedom of the parents of 
Loyola’s students may be implicated, as they have 
the right to seek moral and religious education for 
their children. Perhaps even the religious freedom 
of Loyola’s students themselves is raised by the 
denial of an exemption for Loyola to implement its 
alternative program. 


[131] It is not necessary to conclusively decide 
these matters. Deciding the case on the basis of the 
religious freedom of Loyola itself is sufficient to 
dispose of this appeal. Similarly, it is not necessary 


convictions religieuses non chretiennes et de pers¬ 
pectives ethiques qui ne correspondent pas aux en- 
seignements moraux catholiques. Des representants 
d’autres communautes de croyants seraient invites a 
prendre la parole en salle de classe pour permettre 
aux eleves d’acquerir une comprehension solide 
des autres fois et traditions — en offrant davantage 
qu’une description neutre des coutumes et des pra¬ 
tiques religieuses prevue par le programme ECR. 
Les eleves seraient autorises, voire encourages, a cri- 
tiquer les enseignements moraux catholiques. Rien 
ne permet de penser que la proposition de Loyola 
serait de quelque fagon que ce soit mal adaptee pour 
permettre de realiser les deux objectifs essentiels du 
programme ECR : la reconnaissance de T autre et la 
poursuite du bien commun. On ne peut pas non plus 
lui reprocher de ne pas traiter des competences rela¬ 
tives a la comprehension du phenomene religieux, a 
la reflexion sur des questions d’ethique et a la prati¬ 
que du dialogue. 

E. Analyse de Targument relatifa la liberte de re¬ 
ligion de Loyola 

[130] Loyola conteste le refus de la ministre de 
l’exempter du programme ECR en affirmant qu’il 
s’agit d’une atteinte a sa liberte de religion. Comme 
nous l’avons deja explique, Loyola a droit a la li¬ 
berte de religion protegee par l’al. 2a) de la Charte. 
Cela ne veut toutefois pas dire que le refus de la 
ministre n’a pas d’incidence sur la liberte de reli¬ 
gion d’autres intervenants. Dans la mesure ou le 
programme ECR obligerait les enseignants de cette 
ecole a exprimer un point de vue neutre sur des 
questions religieuses, leur liberte de religion pour- 
rait etre en jeu. La liberte de religion des parents des 
eleves de Loyola pourrait egalement etre touchee, 
car ils ont le droit d’assurer 1’education morale et 
religieuse de leurs enfants. Le refus d’exempter 
Loyola pour lui permettre d’enseigner son propre 
programme de remplacement pourrait meme avoir 
des incidences sur la liberte de religion de ses ele¬ 
ves. 

[131] II n’est toutefois pas necessaire de regler 
definitivement ces questions. La liberte de religion 
de Loyola elle-meme suffit pour trancher le pre¬ 
sent pourvoi. II n’est pas necessaire non plus de se 
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to consider whether any different analysis or result 
would arise under s. 3 of the Quebec Charter. 

(1) The Extent of Religious Freedom Under Sec¬ 

tion 2(a) of the Charter 

[132] The freedom of religion protected by 
s. 2(a) of the Charter is not limited to religious be¬ 
lief, worship and the practice of religious customs. 
Rather, it extends to conduct more readily charac¬ 
terized as the propagation of, rather than the prac¬ 
tice of, religion. As this Court held in Big M , “[t]he 
essence of the concept of freedom of religion” in¬ 
cludes “the right to manifest religious belief . . . 
by teaching and dissemination” (p. 336). Thus, 
Loyola’s expressed desire to teach its curriculum 
in accordance with Catholic beliefs falls within the 
scope of s. 2(a)\ protection. 


[133] Big M also affirms that the interpretation of 
the religious freedom guarantee should be “a gen¬ 
erous rather than a legalistic one, aimed at fulfill¬ 
ing the purpose of the guarantee and securing for 
individuals the full benefit of the Charter's pro¬ 
tection” (p. 344). 

(2) Did the Minister’s Decision Infringe Loyola’s 

Rights Under Section 2(a) of the Charter ? 


[134] In Multani v. Commission scolaire Mar- 
guerite-Bourgeoys, 2006 SCC 6, [2006] 1 S.C.R. 
256, — another case involving religious freedom in 
the education context — this Court restated the test 
for determining whether the rights guaranteed by 
s. 2(a) have been infringed: 


... in order to establish that his or her freedom of re¬ 
ligion has been infringed, the claimant must demonstrate 
(1) that he or she sincerely believes in a practice or belief 
that has a nexus with religion, and (2) that the impugned 
conduct of a third party interferes, in a manner that is 
non-trivial or not insubstantial, with his or her ability to 
act in accordance with that practice or belief, [para. 34] 


demander si l’art. 3 de la Charte quebecoise mene- 
rait a une analyse ou a un resultat different. 

(1) Portee de la liberte de religion protegee par 

Pal. 2a) de la Charte 

[132] La liberte de religion protegee par l’al. 2a) 
de la Charte ne se limite pas aux convictions reli- 
gieuses, au culte et a la pratique de coutumes reli- 
gieuses. En effet, elle englobe des actes qui parti- 
cipent davantage de la propagation de la foi que de 
la pratique religieuse. Comme la Cour Pa affirme 
dans Big M, « [l]e concept de la liberte de religion 
se definit essentiellement comme [. . .] le droit de 
manifester ses croyances religieuses [. . .] par leur 
enseignement et leur propagation » (p. 336). Ainsi, 
la volonte declaree de Loyola d’enseigner son pro¬ 
gramme d’etudes en conformite avec ses convic¬ 
tions catholiques releve du champ de la protection 
conferee par Pal. 2a). 

[133] L’arret Big M confirme egalement que P in¬ 
terpretation du droit a la liberte de religion « doit 
etre liberale plutot que formaliste et viser a realiser 
l’objet de la garantie et a assurer que les citoyens 
benehcient pleinement de la protection accordee 
par la Charte » (p. 344). 

(2) La decision de la ministre a-t-elle porte 

atteinte aux droits garantis a Loyola par 

Pal. 2a) de la Charte! 

[134] Dans Parret Multani c. Commission sco¬ 
laire Marguerite-Bourgeoys, 2006 CSC 6, [2006] 1 
R.C.S. 256, — une autre affaire portant sur la li¬ 
berte de religion dans le domaine de P education 
—, la Cour a reformule le critere permettant de de¬ 
terminer s’il y a eu atteinte aux droits garantis par 
Pal. 2a): 

. . . pour demontrer l’existence d’une atteinte a sa li¬ 
berte de religion, le demandeur doit etablir (1) qu’il croit 
sincerement a une pratique ou a une croyance ayant un 
lien avec la religion, et (2) que la conduite qu’il repro- 
che a un tiers nuit d’une maniere plus que negligeable 
ou insignifiante a sa capacite de se conformer a cette pra¬ 
tique ou croyance. [par. 34] 
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(a) Applying the Legal Test to an Organizational 
Claimant 

[135] As we have explained, the religious free¬ 
dom guarantee contained in the Charter protects 
not only natural persons but also certain legal per¬ 
sons such as Loyola. The Attorney General of 
Quebec argued against this result, in part because 
an organization lacks the capacity for abstract 
thought and emotion and therefore cannot believe 
in something. While we are not persuaded that this 
precludes extending s. 2(a) to cover certain catego¬ 
ries of organizations, we recognize that where the 
claimant is an organization rather than an individ¬ 
ual, the “sincerity of belief’ inquiry required by our 
jurisprudence poses some difficulties. The existing 
test need not be abandoned, but a few clarifications 
are warranted. 


[136] The two-part test for determining whether 
a claimant’s freedom of religion under s. 2(a) has 
been infringed was first set down in Amselem. That 
case offers considerable guidance on how to deter¬ 
mine a claimant’s sincerity of belief: 


Assessment of sincerity is a question of fact that can 
be based on several non-exhaustive criteria , including the 
credibility of a claimant’s testimony . . ., as well as an 
analysis of whether the alleged belief is consistent with 
his or her other current religious practices. It is important 
to underscore, however, that it is inappropriate for courts 
rigorously to study and focus on the past practices of 
claimants in order to determine whether their current 
beliefs are sincerely held. Over the course of a lifetime, 
individuals change and so can their beliefs. Religious 
beliefs, by their very nature, are fluid and rarely static. 
[Emphasis added; para. 53.] 

In brief compass, courts are counseled to determine 
sincerity of belief based on the credibility of a 
claimant’s testimony, and whether the claimed be¬ 
lief is consistent with his or her current religious 
practices, while being mindful that these criteria are 


a) Application du test juridique a une organi¬ 
sation demanderesse 

[135] Comme nous l’avons deja explique, la li- 
berte de religion garantie par la Charte protege non 
seulement les personnes physiques, mais egale- 
ment certaines personnes morales comme Loyola. 
Le procureur general du Quebec s’est oppose a ce 
resultat en faisant valoir notamment qu’une orga¬ 
nisation n’est pas en mesure de formuler une pen- 
see abstraite ou de ressentir des emotions et qu’elle 
ne peut done pas croire en quelque chose. Bien que 
nous ne soyons pas convaincus que cela empeche 
d’etendre la protection conferee par l’al. 2a) a cer¬ 
taines categories d’organisations, nous reconnais- 
sons que, lorsque le demandeur est une organisation 
plutot qu’une personne physique, l’analyse de la 
« sincerite de la croyance » exigee par notre juris¬ 
prudence pose certains problemes. II n’y a pas lieu 
pour autant de renoncer au test actuel, mais certai¬ 
nes clarifications s’imposent. 

[136] C’est dans Amselem qu’a ete enonce pour 
la premiere fois le test a deux volets permettant de 
determiner s’il a ete porte atteinte au droit a la li- 
berte de religion d’un demandeur protegee par 
l’al. 2a). Cet arret fournit des indications fort utiles 
pour juger de la sincerite des croyances d’un de¬ 
mandeur : 

L’appreciation de la sincerite est une question de fait 
qui repose sur une liste non exhaustive de criteres , no¬ 
tamment la credibilite du temoignage du demandeur 
[. . .] et la question de savoir si la croyance invoquee par 
le demandeur est en accord avec les autres pratiques reli- 
gieuses courantes de celui-ci. Cependant il est important 
de souligner qu’il ne convient pas que le tribunal analyse 
rigoureusement les pratiques anterieures du demandeur 
pour decider de la sincerite de ses croyances courantes. 
Tout comme une personne change au fil des ans, ses 
croyances peuvent elles aussi changer. De par leur nature 
meme, les croyances religieuses sont fluides et rarement 
statiques. [Nous soulignons; par. 53.] 

En resume, les tribunaux sont invites a juger de la 
sincerite de la croyance en se fondant sur la credi¬ 
bilite du temoignage du demandeur et en se deman¬ 
dant si sa croyance invoquee est en accord avec ses 
pratiques religieuses courantes. Ils doivent, en outre, 
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non-exhaustive. In the context of an individual, a 
rigorous scrutiny of past practices is disfavoured, 
because religious beliefs frequently evolve over 
time. 


[137] Determining which indicators are relevant 
is necessarily influenced by the facts of each case, 
and will depend on the specific claimant and the 
specific religious practice or belief that is at issue. 
Ultimately, a court’s inquiry is not aimed at expos¬ 
ing the breadth and depth of a person’s religious 
convictions to judicial scrutiny. The goal is more 
practical and limited: “. . . the court’s role in as¬ 
sessing sincerity is intended only to ensure that a 
presently asserted religious belief is in good faith, 
neither fictitious nor capricious, and that it is not an 
artifice” ( Amselem , at para. 52). 


[138] There is no reason why the expressed belief 
of an organization cannot be examined to ensure it 
is made in good faith and is neither a fiction nor 
an artifice. We have already concluded that, as a 
threshold matter, an organization seeking to assert a 
religious freedom claim under the Charter must at a 
minimum demonstrate that its purpose is primarily 
religious, and that it operates in accordance with 
this purpose. Rather than demonstrating a sincere 
belief — which we readily concede a mere legal 
person is incapable of doing — an organizational 
claimant must show that the claimed belief or prac¬ 
tice is consistent with both the purpose and opera¬ 
tion of the organization. 

[139] In evaluating this consistency between the 
claimed belief or practice and the organization’s 
purpose and operation, the same non-exhaustive 
criteria from Amselem can be relied on. While an 
organization itself cannot testify, the credibility of 
officials and representatives who give testimony 
on the organization’s behalf will form part of the 
assessment. Objective indicators will perhaps play 
a more prominent role. It is proper to assess the 
claimed belief or practice in light of objective facts 
such as the organization's other practices, policies 


rester conscients du fait que ces criteres ne sont pas 
exhaustifs. Dans le cas d’une personne physique, un 
examen rigoureux des pratiques anterieures est de- 
conseille, car il arrive souvent que les croyances re- 
ligieuses des individus evoluent au hi du temps. 

[137] La determination des indicateurs perti¬ 
nents est necessairement inhuencee par les faits de 
l’espece et varie selon le demandeur et les prati¬ 
ques ou les croyances religieuses en cause. En hn 
de compte, Tanalyse a laquelle le tribunal procede 
ne vise pas a soumettre a un examen judiciaire ri¬ 
goureux l’ampleur et la profondeur des convictions 
religieuses de l’interesse. L’objectif est plus prati¬ 
que et plus circonscrit : « . . . dans 1’appreciation de 
la sincerite, le tribunal doit uniquement s’assurer 
que la croyance religieuse invoquee est avancee 
de bonne foi, qu’elle n’est ni hctive ni arbitraire 
et qu’elle ne constitue pas un artifice » ( Amselem , 
par. 52). 

[138] Rien n’empeche d’examiner la croyance 
exprimee par une organisation pour s’assurer qu’elle 
est avancee de bonne foi et qu’elle n’est pas hctive 
et ne constitue pas un artihce. Nous avons deja con- 
clu que, dans un premier temps, l’organisation qui 
cherche a revendiquer le droit a la liberte de religion 
protegee par la Charte doit a tout le moins demon- 
trer que sa mission est d’abord et avant tout reli¬ 
gieuse et que ses activites sont conformes a cette 
mission. Au lieu de demontrer la sincerite de ses 
croyances — ce que, comme nous l’admettons sans 
peine, une simple societe est incapable de faire —, 
1’organisation demanderesse doit demontrer que la 
croyance ou la pratique qu’elle revendique s’ac- 
corde tant avec sa mission qu’avec ses activites. 

[139] Pour apprecier la conformite de la croyance 
ou de la pratique invoquee avec la mission et les 
activites de 1’organisation, le tribunal peut se fon¬ 
der sur les memes criteres non exhaustifs que ceux 
enonces dans Tarret Amselem. Bien qu’une organi¬ 
sation ne puisse elle-meme temoigner, la credibility 
des dirigeants et des representants qui temoigneront 
en son nom fera partie de cette analyse. Des indica¬ 
teurs objectifs joueront peut-etre un role plus impor¬ 
tant. II convient d’evaluer la croyance ou la pratique 
revendiquees a la lumiere de faits objectifs tels que 
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and governing documents. The beliefs and practices 
of an organization may also reasonably be expected 
to be more static and less fluid than those of an in¬ 
dividual. Therefore, inquiry into past practices and 
consistency of position would be more relevant than 
in the context of a claimant who is a natural person. 


[140] The two-part test from Amselem and Mal¬ 
ta ni, modified to apply to an organization, yields 
the following questions: (1) Is Loyola’s claimed 
belief that it must teach ethics and its own religion 
from the Catholic perspective consistent with its 
organizational purpose and operation? (2) Does the 
Minister’s decision to deny Loyola an exemption 
from the ERC Program interfere with Loyola’s 
ability to act in accordance with this belief, in a 
manner that is more than trivial or insubstantial? 
We are guided by the extensive findings of fact 
made by the application judge in answering both of 
these questions. 

(b) Loyola’s Religious Beliefs Are Consistent 
With Its Organizational Purpose and Oper¬ 
ation 

[141] This is not a case where the assessment of 
consistency is difficult, or where there is a reason¬ 
able concern that the expressed belief is made in 
bad faith or for an ulterior purpose. The application 
judge made strong findings of fact, amply supported 
by the record before him: 


[TRANSLATION] In the present case, the evidence is 
clear and uncontradicted. Loyola and its members, in¬ 
cluding Principal Donovan and President Fr. Brennan, 
are sincerely convinced that, to accomplish their mission 
as a Catholic educational institution, Loyola must teach 
ERC with its own program and according to the precepts 
of the Catholic religion. 

The testimony of Loyola’s principal, Mr. Donovan, 
was unequivocal. The ten principles explained in the 


les autres pratiques de 1’organisation, ses politiques 
et ses documents constitutifs. On peut egalement 
raisonnablement s’attendre a ce que les croyances 
et les pratiques d’une organisation soient plus sta- 
tiques et moins fluides que celles d’une personne 
physique. L'examen des pratiques anterieures et de 
la Constance des positions jouerait done un role plus 
important dans le cas d’une organisation que dans 
celui d’une personne physique. 

[140] Voici les questions que l’on obtient en mo- 
difiant le test a deux volets des arrets Amselem et 
Multani pour l’appliquer a une organisation : (1) 
La croyance de Loyola suivant laquelle elle doit 
enseigner l’ethique et sa propre religion selon la 
perspective catholique est-elle conforme a sa mis¬ 
sion et a ses activites? (2) La decision de la ministre 
de refuser de lui accorder une exemption du pro¬ 
gramme ECR nuit-elle d’une maniere plus que ne- 
gligeable ou insignifiante a la capacite de Loyola de 
se conformer a cette croyance? Nous repondrons a 
ces deux questions en nous fondant sur les conclu¬ 
sions de fait detaillees tirees par le juge saisi de la 
demande. 

b) Les croyances religieuses de Loyola sont 
conformes a sa mission et a ses activites 

[141] II ne s’agit pas d’une cause dans laquelle 
T appreciation de la conformite pose probleme ou 
dans laquelle il y a raisonnablement lieu de s’in- 
quieter de ce que la croyance est exprimee de mau- 
vaise foi ou dans un but inavoue. Le juge saisi de 
la demande a d’ailleurs tire a cet egard de solides 
conclusions de fait qui etaient amplement etayees 
par le dossier dont il disposait: 

En 1’occurrence, la preuve est claire et non contre- 
dite. Loyola et ses membres, dont le directeur, Donovan, 
et son president, le Reverend Brennan, sont sincere- 
ment convaincus que pour realiser leur mission en tant 
qu’etablissement d’enseignement confessionnel catho¬ 
lique, Loyola doit enseigner la matiere ECR avec son 
propre programme et selon les preceptes de la religion 
catholique. 

Le temoignage du principal de Loyola, monsieur 
Donovan, est sans equivoque. Les 10 principes qui sont 
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booklet “What makes a Jesuit High School Jesuit?” are 
present in all the activities of the school and in the teach¬ 
ing of all the courses, not only the religion course. The 
precepts of the Catholic religion are omnipresent at 
Loyola, [paras. 265-66] 

[ 142] The application judge heard testimony from 
senior officials within Loyola’s organization, and 
found it to be credible. He also considered objec¬ 
tive evidence, including a comparison of Loyola’s 
present classroom practices with the underlying 
principles of Jesuit education. Loyola’s claimed 
belief was not contested by the Attorney General of 
Quebec. Accordingly, we see no reason to disturb 
the application judge’s factual bndings. 


(c) The Minister’s Decision Substantially Inter¬ 
feres With Loyola’s Ability to Act in Accor¬ 
dance With Its Religious Beliefs 

[143] Having found that Loyola’s belief in its re¬ 
ligious obligation to teach Catholicism and ethics 
from a Catholic perspective is consistent with its or¬ 
ganizational purpose and operation, it is evident that 
the Minister’s denial of an exemption from the ERC 
Program — which has the effect of requiring Loyola 
to teach its entire ethics and religion program from 
a neutral, secular perspective — infringes Loyola’s 
freedom of religion in violation of s. 2(a) of the 
Charter. 


[144] Again, this conclusion is compelled by the 
application judge’s extensive findings of fact. After 
hearing testimony from Loyola’s principal, as well 
as experts in theology, religion, and philosophy, he 
determined that [translation] “the ERC program 
is incompatible with a Catholic education”, and 
that “Loyola would violate the fundamental and 
mandatory laws of the Catholic Church that govern 
it by teaching the ERC subject with the program 
established by the Minister” (paras. 55 and 61). The 
application judge concluded that “the Minister’s 
decision, both intrinsically and through its effects, 
interferes with the freedom of religion guaranteed 


exposes dans le livret « What makes a Jesuit High School 
Jesuit? » sont presents dans toutes les activites de l’ecole 
et dans l’enseignement de tous les cours et non pas seule- 
ment dans Tenseignement du cours de religion. Les pre- 
ceptes de la religion catholique sont omnipresents au sein 
de Loyola, [par. 265-266] 

[142] Le juge saisi de la demande a entendu et 
juge credibles les temoignages livres par des cadres 
superieurs de l’ecole. II a egalement examine des 
elements de preuve objectifs, notamment une com- 
paraison entre les pratiques actuelles utilisees en 
classe par l’ecole et les principes fondamentaux 
d’une education jesuite. Par ailleurs, le procureur 
general du Quebec n’a pas conteste la croyance re- 
vendiquee par Loyola. Nous ne voyons done aucune 
raison de modifier les conclusions de fait tirees par 
le juge saisi de la demande. 

c) La decision de la ministre entrave substan- 
tiellement la capacite de Loyola de se con- 
former a ses croyances religieuses 

[143] Comme nous avons conclu que la croyance 
de Loyola suivant laquelle elle est tenue, sur le plan 
religieux, d’enseigner le catholicisme et Tethique 
selon une perspective catholique est conforme a sa 
mission et a ses activites, force est de constater que 
le refus de la ministre d’exempter cet etablissement 
du programme ECR — qui a pour effet de l’obliger 
a enseigner son programme d’ethique et de religion 
d’un point de vue neutre et non confessionnel — 
porte atteinte a sa liberte de religion en contraven¬ 
tion de l’al. 2a) de la Charte. 

[144] Encore une fois, cette conclusion s’impose 
compte tenu des conclusions de fait detaillees tirees 
par le juge saisi de la demande. Apres avoir entendu 
le temoignage du directeur de l’ecole, ainsi que 
celui d’experts en theologie, en religion et en phi- 
losophie, le juge saisi de la demande a conclu que 
« le programme ECR est incompatible avec l’ensei- 
gnement confessionnel catholique » et que l’ecole 
« Loyola enfreindrait les regies fondamentales et 
obligatoires de l’Eglise catholique qui [la] regissent 
en enseignant la matiere ECR avec le programme 
etabli par la ministre » (par. 55 et 61). A son avis, 
«la decision de la ministre, tant intrinsequement que 
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to Loyola” (para. 289). These findings are in accor¬ 
dance with the evidence presented, much of which 
was not contested by the Attorney General of Que¬ 
bec. 


[145] We conclude that the Minister’s decision 
limited Loyola’s freedom of religion in violation of 
s. 2(a) of the Charter. 

(3) Is the Minister’s Decision Justified by Sec¬ 

tion 1 as a Reasonable Limit on Loyola’s Re¬ 
ligious Freedom? 

[146] As discussed earlier, the core issue on this 
appeal is whether the Minister’s insistence on a 
purely secular program of study to qualify for an 
exemption limited Loyola’s right to religious free¬ 
dom no more than reasonably necessary to achieve 
the ERC Program’s goals. The government bears 
the burden of showing this. If it fails to do so, the 
Minister’s decision is unconstitutional and must be 
set aside. 


[147] The Minister denied Loyola’s request 
for an exemption from the generic ERC Program 
after department staff conducted an analysis of 
Loyola’s proposed program to determine whether it 
was equivalent. This analysis was conducted in ac¬ 
cordance with a direction from Jacques Pettigrew, 
a senior civil servant, that for a course to have an 
equivalent approach to the ERC Program it must be 
[translation] “cultural and non-denominational” 
(application judge’s reasons, at para. 94). Although 
the refusal letter to Loyola cited a variety of justifi¬ 
cations, it is apparent that, at its core, the Minister’s 
denial flowed from this definition of “equivalent”. 


[148] In our view, there is nothing inherent in the 
ERC Program’s objectives (recognition of others 
and pursuit of the common good) or competencies 
(world religions, ethics, and dialogue) that requires 


par ses effets, porte atteinte a la liberte de religion 
garantie a Loyola » (par. 289). Ces conclusions 
s’accordent avec la preuve presentee, preuve que le 
procureur general du Quebec n’a, pour l’essentiel, 
pas contestee. 

[145] Nous concluons done que la decision de la 
ministre a restreint la liberte de religion de Loyola 
en contravention de l’al. 2o) de la Charte. 

(3) La decision de la ministre est-elle justifiee 
au regard de Particle premier en tant que li- 

mite raisonnable imposee a la liberte de reli¬ 
gion de Loyola? 

[146] Comme nous l’avons vu, le present pourvoi 
pose essentiellement la question de savoir si l’in- 
sistance de la ministre sur la necessite que le pro¬ 
gramme d’etudes soit purement lai'que pour qu’une 
exemption puisse etre accordee ne restreint le droit 
a la liberte de religion de Loyola pas plus qu’il est 
raisonnable de le faire pour atteindre les objectifs 
du programme ECR. C’est au gouvernement d’en 
faire la preuve, a defaut de quoi la decision de la 
ministre est inconstitutionnelle et doit etre annulee. 

[147] La ministre a refuse la demande presentee 
par Loyola en vue d’etre exemptee de Pobligation 
d’enseigner le programme ECR de reference, et ce, 
apres que le personnel de son ministere eut precede 
a une analyse du programme propose pour determi¬ 
ner s’il s’agissait d’un programme equivalent. Cette 
analyse a ete menee conformement a une directive 
de M. Jacques Pettigrew, un haut fonctionnaire, sui- 
vant laquelle l’approche d’un cours devait etre « cul- 
turelle et non confessionnelle » pour etre consideree 
equivalente a celle du programme ECR (motifs du 
juge saisi de la demande, par. 94). Bien que la lettre 
adressee a Loyola ait cite diverses raisons pour jus- 
tifier le refus, il est clair que, essentiellement, ce re- 
fus de la ministre s’explique par cette definition du 
terme « equivalent». 

[148] A notre avis, il n’y a rien d’inherent aux 
objectifs du programme ECR (reconnaissance des 
autres et poursuite du bien commun) ou aux com¬ 
petences qu’il vise a inculquer aux eleves (religions 
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a cultural and non-denominational approach. As 
we noted earlier in discussing the legislative and 
regulatory scheme, the intention of the government 
was to allow religious schools to teach the ERC 
Program without sacrificing their own religious per¬ 
spectives. This goal is entirely realistic. A program 
of purely denominational instruction designed pri¬ 
marily to indoctrinate students to the correctness of 
certain religious precepts would not achieve the ob¬ 
jectives of the ERC Program; however, a balanced 
curriculum, taught from a religious perspective but 
with all viewpoints presented and respected could, 
in our view, serve as an equivalent to the ERC Pro¬ 
gram. To the extent Loyola’s proposal meets these 
criteria, it should not have been rejected out of 
hand. 


[149] And yet it was, because the Minister pre¬ 
mised her denial on the flawed determination that 
only a cultural and non-denominational approach 
could serve as equivalent. This effectively negated 
the flexible approach contemplated by the legisla¬ 
tive and regulatory scheme, and set a standard that 
would tolerate no more than a minimal deviation 
from the generic ERC Program. The application 
judge summarized the impossible position in which 
Loyola was placed: 


[TRANSLATION] Loyola is placed in an untenable po¬ 
sition because of the Minister’s decision. Either Loyola 
dispenses the ERC course according to the Minister’s pro¬ 
gram and . . . violates the supreme principles governing 
its freedom of religion, or it teaches the subject with its 
Catholic program and violates the Act. [para. 271] 

[150] There is unquestionably a role for the Min¬ 
ister to examine proposed programs on a case-by- 
case basis to ensure that they adequately further the 
objectives and competencies of the ERC Program. 
In certain cases, the result may be that the religious 
freedoms of private schools are subject to justifiable 
limitations. Here, however, the Minister adopted a 


dans le monde, ethique et dialogue) qui exige que 
l’on adopte une demarche culturelle et non confes- 
sionnelle. Comme nous l’avons deja fait observer 
lors de notre examen du regime legislatif et regle- 
mentaire, 1’intention du gouvernement etait de per- 
mettre aux etablissements d’enseignement confes- 
sionnels d’offrir le programme ECR sans sacrifier 
pour autant leurs propres conceptions religieuses. 
Cet objectif est tout a fait realiste. Un programme 
d’enseignement purement confessionnel conqu 
d’abord et avant tout pour inculquer aux eleves cer¬ 
tains preceptes religieux n’atteindrait pas les objec- 
tifs du programme ECR; toutefois, un ensemble de 
matieres equilibre enseigne d’un point de vue reli¬ 
gieux, mais qui presenterait et respecterait tous les 
points de vue, pourrait, a notre avis, constituer un 
cours equivalent au programme en cause. Dans la 
mesure ou la proposition de Loyola satisfait a ces 
criteres, elle n’aurait pas du etre rejetee d’emblee. 

[149] C’est pourtant le sort qui lui a ete reserve, 
parce que la ministre a fait reposer son refus sur la 
premisse erronee suivant laquelle seule une demar¬ 
che culturelle et non confessionnelle pouvait etre 
consideree comme equivalente. Cette facon de voir 
allait en realite a l’encontre de la souplesse preco- 
nisee par le regime legislatif et reglementaire et eta- 
blissait une norme qui ne tolerait que de legeres 
derogations par rapport au programme ECR de re¬ 
ference. Le juge saisi de la demande a resume la 
situation impossible dans laquelle Loyola etait pla- 
cee : 

. . . Loyola est place[e] dans une position intenable 
suite a la decision de la ministre : ou bien [elle] dispense 
le cours ECR selon le programme de la ministre, et [elle] 
viole alors [. . .] les principes supremes qui regissent sa 
liberte de religion, ou bien [elle] enseigne cette matiere 
avec son programme confessionnel catholique, et alors 
[elle] viole la loi. [par. 271] 

[150] On ne peut nier que le ministre est notam- 
ment charge d’examiner au cas par cas les pro¬ 
grammes proposes pour s’assurer qu’ils favorisent 
de facon adequate la realisation des objectifs du pro¬ 
gramme ECR et l’apprentissage des competences 
qu’il vise a atteindre. Dans certains cas, il se pour¬ 
rait que la liberte de religion des ecoles privees fasse 
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definition of equivalency that essentially read this 
meaningful individualized approach out of the leg¬ 
islative and regulatory scheme. By using as her start¬ 
ing point the premise that only a secular approach 
to teaching the ERC Program can suffice as equiv¬ 
alent, the protection contemplated by the s. 22 ex¬ 
emption provision was rendered illusory. 


[151] The legislative and regulatory scheme is 
designed to be flexible and to permit private schools 
to deviate from the generic ERC Program, so long 
as its objectives are met. The Minister’s definition 
of equivalency casts this intended flexibility in the 
narrowest of terms, and limits deviation to a de¬ 
gree beyond that which is necessary to ensure the 
objectives of the ERC Program are met. This led to 
a substantial infringement on the religious freedom 
of Loyola. In short, the Minister’s decision was not 
minimally impairing. Therefore, it cannot be jus¬ 
tified under s. 1 of the Charter as a reasonable limit 
on Loyola’s s. 2(a) right to religious freedom. 


F. The Appropriate Scope of an Equivalent Program 

[152] The content and approach of Loyola’s 
proposed program were not precisely framed in 
its initial proposal to the Minister. Rather, they 
have been fleshed out over the course of this lit¬ 
igation. Given our conclusion that the Minister’s 
construction of the exemption provision was too 
narrow, we think it would be useful to outline the 
appropriate limits that could be placed on an equiv¬ 
alent program. We do so not to obviate the Min¬ 
ister’s appropriate use of case-by-case discretion 
in future cases, but to guide the exercise of that 
discretion, while also providing finality to resolve 
the protracted dispute between the parties in this 
case. 


l’objet de restrictions justifiees. En l’espece, toute- 
fois, la ministre a adopte une definition de l’equi- 
valence qui a essentiellement eu pour effet de faire 
deborder du cadre du regime legislatif et reglemen- 
taire une methode individualisee par ailleurs valable. 
En utilisant comme point de depart la premisse que 
seule une demarche non confessionnelle d’enseigne- 
ment du programme ECR pouvait etre consideree 
comme equivalente, la ministre a rendu illusoire la 
protection envisagee par la disposition d’exemption 
enoncee a l'art. 22. 

[151] Le regime legislatif et reglementaire est 
concu pour etre flexible et pour permettre aux eta- 
blissements d’enseignement prives de deroger au 
programme ECR de reference a condition d’en res¬ 
pecter les objectifs. La definition de 1’equivalence 
retenue par la ministre exprime la souplesse prevue 
par le regime reglementaire de la faqon la plus res¬ 
trictive possible et limite les derogations plus qu’il 
n’est necessaire de le faire pour s’assurer l’atteinte 
des objectifs du programme ECR. Cette facon de 
proceder s’est traduite par consequent par une at- 
teinte grave a la liberte de religion de Loyola. Bref, 
la decision de la ministre ne constituait pas une at- 
teinte minimale. Elle ne peut done se justifier en ap¬ 
plication de 1’article premier de la Charte en tant 
que limite raisonnable au droit a la liberte de reli¬ 
gion garantie a Loyola par l’al. 2a). 

F. Portee appropriee d’un programme equivalent 

[152] Le content! et la demarche du programme 
propose par Loyola n’etaient pas formules avec 
precision dans la proposition initiale qui a ete sou- 
mise a la ministre. Ils ont plutot ete etoffes au cours 
du present litige. Compte tenu de notre conclusion 
suivant laquelle T interpretation que la ministre a 
faite de la disposition d’exemption etait trop res¬ 
trictive, nous estimons qu’il serait utile de definir 
les limites qu’il conviendrait d'imposer a un pro¬ 
gramme equivalent. Ce faisant, nous ne cherchons 
pas a rendre inutile l’exercice, par le ministre, de 
son pouvoir discretionnaire d’examen au cas par cas 
a l’avenir, mais souhaitons plutot guider l’exercice 
de ce pouvoir tout en mettant un terme a ce litige 
qui oppose les parties depuis trop longtemps. 
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[153] Determining whether a proposed program 
is sufficiently equivalent to the generic ERC Pro¬ 
gram is a fact-based exercise, and the Minister may, 
in the exercise of his or her discretion, make this 
determination on a case-by-case basis. However, 
this case illustrates the difficulty that making such 
a determination can pose. In the course of this 
protracted litigation between Loyola and the gov¬ 
ernment of Quebec, this Court and courts below 
have received extensive testimony, documentary 
evidence and oral submissions regarding Loyola’s 
proposal and the objectives of the ERC Program. It 
is therefore appropriate to delineate rough bound¬ 
aries within which Loyola’s proposed alternative 
program must be delivered, in order to strike the 
balance required between Loyola’s right to religious 
freedom under s. 2(a) of the Charter , and the need 
to meet the objectives of the ERC Program. These 
boundaries should also serve as general principles to 
guide future exercises of ministerial discretion, while 
recognizing that each request for an exemption 
must be considered individually and with regard to 
all of the particular circumstances. 


[154] In assuring compliance with the Charter, 
an exemption must take into account the practical 
classroom realities posed by the ERC Program’s 
topics. While Loyola’s complaint rests on its Cath¬ 
olic identity, this identity has implications through¬ 
out the ERC Program. In our view, it would be in¬ 
sufficient to merely grant an exemption for Loyola 
to teach Catholicism from a Catholic perspective, 
while requiring an unmodified curriculum and a 
neutral posture in all other aspects of the program. 
Binding Loyola to a secular perspective at all times, 
other than during their discussion of the Catholic re¬ 
ligion, offers scant protection to Loyola’s freedom 
of religion, and would be unworkable in practice. 


[153] Determiner si un programme propose est 
suffisamment equivalent au programme ECR de 
reference suppose de proceder a une analyse axee 
sur les faits. Pour ce faire, le ministre peut, en vertu 
de son pouvoir discretionnaire, se prononcer au cas 
par cas. Toutefois, la presente affaire illustre a quel 
point cette decision peut etre difficile. Au cours de 
ce long proces entre Loyola et le gouvernement 
du Quebec, la Cour et les juridictions inferieures 
ont entendu de nombreux temoignages, examine 
une abondante preuve documentaire et pris con- 
naissance de multiples plaidoiries au sujet du pro¬ 
gramme propose par Loyola et des objectifs du 
programme ECR. II convient done de definir le ca¬ 
dre general a l’interieur duquel le programme pro¬ 
pose comme equivalent par Loyola doit etre donne 
pour atteindre l’equilibre requis entre, d’une part, 
le droit de l’ecole a la liberte de religion garantie 
par l’al. 2a) de la Charte et, d’autre part, la neces¬ 
sity de respecter les objectifs du programme ECR. 
Tout en reconnaissant que chaque demande d’ex¬ 
emption doit etre examinee individuellement et 
en tenant compte de l’ensemble des circonstances 
de l’espece, nous estimons que ce cadre pourra 
s’averer utile grace aux principes generaux qu’il 
contient et permettra a l’avenir de guider le ministre 
lorsqu’il exercera son pouvoir discretionnaire. 

[154] Pour garantir la conformite a la Charte, 
une exemption doit tenir compte des realites pra¬ 
tiques que comporte l’enseignement en classe des 
matieres inscrites au programme ECR. Bien que la 
plainte formulee par Loyola repose sur son identite 
catholique, cette identite se repercute sur l’ensem- 
ble du programme ECR. A notre avis, il serait in- 
suffisant de se contenter de dispenser l’ecole pour 
qu’elle puisse enseigner le catholicisme du point de 
vue catholique, tout en l’obligeant a enseigner le 
reste du programme sans y apporter de modifica¬ 
tions, et en l’obligeant a faire preuve de neutrality 
en ce qui concerne tous les autres aspects de ce der¬ 
nier. Obliger Loyola a adopter un point de vue non 
confessionnel en tout temps sauf lorsqu’il s’agit de 
discuter de la religion catholique n’offre qu’une 
faible protection a la liberte de religion de cet eta- 
blissement et s’avererait impossible a appliquer en 
pratique. 
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[155] Loyola proposes to teach the ethics com¬ 
petency in a way that recognizes its Catholic per¬ 
spective. It does not want its teachers to be forced to 
remain neutral — or more realistically, mum — in 
the face of ethical positions that do not accord with 
the Catholic faith. Rather, Loyola proposes to have 
its teachers facilitate respectful and open-minded 
debate, where all positions are presented, but where 
students evaluate ethics and morals not in a vacuum 
but with knowledge of the Catholic perspective. 


[156] Requiring Loyola’s teachers to maintain a 
neutral posture on ethical questions poses serious 
practical difficulties and represents a significant in¬ 
fringement on how Loyola transmits an understand¬ 
ing of the Catholic faith. It is inevitable that ethical 
standards that do not comport with Catholic beliefs 
will be raised for discussion. Faced with a position 
that is fundamentally at odds with the Catholic faith, 
Loyola’s teachers would be coerced into adopting 
a false and facile posture of neutrality. The net 
effect would be to render them mute during large 
portions of the ethics discussion — a discussion 
that is, as the ERC Program presupposes, crucial to 
developing a civilized and tolerant society. 


[157] As an example, one can anticipate that stu¬ 
dents may wish to debate the appropriate expres¬ 
sions of intimacy between young people, and discuss 
the topic of premarital sex. It is inconceivable that 
a Catholic teacher could sincerely express a neutral 
viewpoint on this subject — nor, in our view, should 
he or she be required to do so. The practical effect 
would be the teacher’s coerced silence. This silence 
would, however, extend only until the teacher 
turned to the discussion of Catholicism under the 
world religions competency, at which point he or 
she would be free to engage in an uninhibited dia¬ 
logue — respectful and open to disagreement, but 
able to explain why such a life choice does not com¬ 
port with Catholic morality. This delayed ability to 
express honest beliefs and actively moderate the 
classroom discussion does not illustrate a tolerable 


[155] Loyola propose d’enseigner la competence 
en ethique d’une facon qui reconnait son point de 
vue catholique. Elle ne veut pas que ses enseignants 
soient forces de demeurer neutres — ou de faqon 
plus realiste, silencieux — quant a des positions 
ethiques incompatibles avec la foi catholique. Elle 
propose plutot de faire en sorte que ses enseignants 
facilitent la tenue d’un debat respectueux et ouvert, 
durant lequel tous les points de vue seraient presen¬ 
ts et les eleves examineraient 1’ethique et la morale 
non pas en vase clos, mais en etant au courant du 
point de vue catholique. 

[156] Obliger les enseignants de Loyola a conser- 
ver une attitude neutre sur les questions d’ethique 
pose de serieuses difhcultes d’ordre pratique et 
porte considerablement atteinte a la faqon dont 
l’etablissement transmet sa conception de la foi ca¬ 
tholique. II est inevitable que des normes ethiques 
qui ne correspondent pas aux croyances catholiques 
fassent l’objet d’un debat. Confronts a des posi¬ 
tions qui heurtent de front la foi catholique, les en¬ 
seignants de Loyola se verraient forces d’adopter 
une attitude de neutralite fausse et superficielle. En 
definitive, ils seraient ainsi reduits au silence pen¬ 
dant une grande partie du debat portant sur T ethi¬ 
que, un debat qui, comme le programme ECR le 
presuppose, est essentiel pour developper une so- 
ciete civilisee et tolerante. 

[157] A titre d’exemple, on peut imaginer que 
des eleves souhaiteraient debattre des modes d’ex¬ 
pression appropries de l’intimite entre jeunes et 
qu’ils voudraient aborder la question des relations 
sexuelles avant le mariage. II est inconcevable qu’un 
enseignant catholique puisse exprimer sincerement 
un point de vue neutre sur ce sujet et, a notre avis, 
on ne devrait pas T obliger a le faire, au risque, en 
pratique, de le forcer a garder le silence. II ne serait 
toutefois tenu au silence que jusqu’a ce qu’il fasse 
porter le debat sur le catholicisme sous le volet de 
la competence relative aux religions dans le monde, 
moment a partir duquel il pourrait engager le dia¬ 
logue sans contrainte — un dialogue respectueux et 
ouvert a la dissidence, mais ou il serait en mesure 
d’expliquer les raisons pour lesquelles ce choix de 
vie n’est pas conforme a la moralite catholique. Cette 
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compromise between the state’s interest in further¬ 
ing the objectives of the ERC Program and Loyola’s 
freedom of religion. Rather, it illustrates the unsuit¬ 
ability and unworkability of such a framework. 


[158] As we understand Loyola’s proposal, on 
a topic such as premarital sex, Loyola wishes to 
present the moral and ethical implications from 
a Catholic point of view. Presumably, the teacher 
would present a modern Catholic understanding of 
the subject, informed by its biblical underpinnings 
and supplemented by more recent theological and 
philosophical consideration. Loyola has also com¬ 
mitted, however, to ensure that on every major 
ethical topic, students “understand not only the 
position of the Roman Catholic Church, but also 
those of all major thinkers and viewpoints” (A.F., 
at para. 13). In the context of this topic, Loyola’s 
teachers would discuss with students the fact that 
some other religions — in fact, some strands of 
Christianity — do not strictly proscribe sexual 
intimacy between unmarried individuals. They 
would discuss with the students that, outside of 
the religious context, the dominant secular view¬ 
point in Western society tolerates, and even en¬ 
courages sex outside of marriage. Students would 
be encouraged to think critically about the different 
views. Teachers would clearly identify the Catho¬ 
lic position, and the justifications for it, while re¬ 
spectfully considering the other points of view. If 
asked a question challenging the Catholic point of 
view, teachers would be free to answer and defend 
that position — again, in the context of an open- 
minded and respectful conversation, but one that is 
grounded in the inescapable reality that Loyola is 
a Catholic high school whose students and parents 
have voluntarily selected an education infused with 
Catholic beliefs and values. 


obligation de suspendre pour un temps sa capacite 
d’exprimer honnetement ses convictions et d’animer 
activement un debat en classe ne saurait constituer 
un compromis acceptable entre, d’une part, l’interet 
de l’Etat a promouvoir les objectifs du programme 
ECR et, d’autre part, la liberte de religion de Loyola. 
Elle illustre plutot a quel point ce cadre de travail 
serait inadequat et irrealiste. 

[158] Si nous avons bien compris sa proposition, 
sur un sujet comme celui des relations sexuelles 
avant le mariage, Loyola souhaiterait en presenter 
les implications sur le plan moral et ethique du point 
de vue catholique. Vraisemblablement, l’enseignant 
presenterait une conception catholique moderne du 
sujet, a la lumiere des fondements bibliques, en la 
completant par des considerations theologiques et 
philosophiques plus recentes. Loyola s’est toutefois 
engagee aussi a s’assurer que, sur chaque grand sujet 
ethique, les eleves [traduction] « comprennent 
non seulement la position de l’Eglise catholique 
romaine, mais egalement celle de tous les grands 
penseurs et principaux courants de pensee » (m.a., 
par. 13). Sur le sujet en question, les enseignants 
de l’ecole discuteraient avec les etudiants du fait 
que certaines religions — en fait, certaines bran¬ 
ches du christianisme — n’interdisent pas stricte- 
ment l’intimite sexuelle entre les personnes non 
mariees. Ils discuteraient avec les eleves du fait 
qu’en dehors du contexte religieux, le point de vue 
laique dominant dans la societe occidentale tolere, 
voire encourage les relations sexuelles en dehors du 
mariage. Les eleves seraient incites a examiner de 
fagon critique les divers points de vue. Les ensei¬ 
gnants presenteraient clairement la position catho¬ 
lique et ses justifications tout en exposant de fagon 
respectueuse les autres points de vue. Si un etudiant 
lui posait une question remettant en cause le point de 
vue catholique, l’enseignant serait fibre de repondre 
et de defendre cette position, la encore, dans le con¬ 
texte d’un dialogue ouvert et respectueux, sans ja¬ 
mais perdre de vue la realite incontournable que 
Loyola est un college catholique dont les eleves et 
les parents ont volontairement fait le choix d’une 
education impregnee des convictions et des valeurs 
catholiques. 
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[159] Rejecting this framework and imposing a 
neutrality requirement on Loyola’s teachers would 
not only prove undesirable from the perspective 
of religious freedom, it would also diminish the 
attainment of the ERC Program’s own objectives. 
The dialogue competency requires teachers to hon¬ 
estly and actively participate in the classroom con¬ 
versation. For Catholic teachers at a Catholic school, 
the forced neutral posture poses an unenviable 
choice: they can express a neutral (and therefore 
insincere) viewpoint on an ethical question that 
touches on a precept of the Catholic faith, or they 
can simply remain silent. Neither insincerity nor 
silence is conducive to the ERC Program’s objec¬ 
tives of promoting individual deliberation and the 
exchange of ideas. 


[160] There are subtle but important distinctions 
to make between the respectful treatment of differing 
viewpoints that Loyola proposes, and the strict 
neutrality required under the generic ERC Program, 
unalleviated by a s. 22 exemption. The ERC Pro¬ 
gram compels teachers to adopt a professional pos¬ 
ture of strict neutrality, such that all points of view 
and all religious perspectives are presented as 
equally valid. The Minister’s denial appears to be 
rooted in the assumption that this posture is vital 
to attaining the objectives of the ERC Program. 
If a religious perspective is offered, then all other 
viewpoints that do not conform to it will necessarily 
be derogated and disrespected. This position pres¬ 
ents a false dichotomy. Loyola has strongly and 
repeatedly expressed that its proposed alternative 
program would treat other religious viewpoints with 
respect — going to the extent of inviting religious 
leaders from other faiths into the classroom to en¬ 
sure students have a rich and full understanding of 
differing perspectives. However, requiring a reli¬ 
gious school to present the viewpoints of other re¬ 
ligions as equally legitimate and equally credible is 
incompatible with religious freedom. Indeed, pre¬ 
senting fundamentally incompatible religious doc¬ 
trines as equally legitimate and equally credible 
could imply that they are both equally false. Surely 


[159] Rejeter ce cadre et obliger les enseignants 
de Loyola a rester neutres s’avererait non seule- 
ment peu souhaitable du point de vue de la liberte 
de religion, mais nuirait aussi a l’atteinte des objec- 
tifs du programme ECR lui-meme. La competence 
relative a la pratique du dialogue oblige les ensei¬ 
gnants a participer honnetement et activement aux 
discussions en classe. S’agissant d’un etablissement 
d’enseignement catholique, l’obligation d’adop- 
ter une attitude neutre placerait les enseignants ca- 
tholiques devant un choix peu enviable : ou bien ils 
exprimeraient un point de vue neutre — qui, par 
consequent, ne serait pas sincere — sur une question 
ethique touchant un precepte de la foi catholique, 
ou bien ils garderaient le silence. Or, ni le manque 
de sincerite ni le silence ne favoriserait les objectifs 
du programme ECR, en 1’occurrence la promotion 
de la reflexion chez l’individu et l’echange d’idees. 

[160] II y a de subtiles, mais importantes distinc¬ 
tions a faire entre le traitement respectueux des di¬ 
vers points de vue que propose Loyola, d’une part, 
et la stricte neutralite exigee par le programme ECR 
de reference en l’absence de l’exemption prevue a 
l’art. 22, d’autre part. Le programme ECR oblige 
les enseignants a adopter une attitude profession- 
nelle de stricte neutralite qui fait en sorte que tous 
les points de vue et toutes les perspectives religi- 
euses sont presentes sur un pied d’egalite. Le re- 
fus de la ministre semble reposer sur l’hypothese 
que cette facon de faire est essentielle pour attein- 
dre des objectifs du programme ECR. Si un point 
de vue religieux est presente, tous les autres points 
de vue qui n’y sont pas conformes seraient neces- 
sairement denigres et deconsideres. Cette faqon de 
voir repose sur une fausse dichotomie. Loyola a af- 
firme categoriquement et a plusieurs reprises que 
le programme de remplacement qu'elle propose 
traiterait les autres points de vue religieux avec res¬ 
pect, au point d’inviter des chefs religieux d’autres 
confessions dans ses salles de classe pour s’assurer 
que les eleves acquerraient des connaissances ap- 
profondies et exhaustives sur divers points de vue. 
Toutefois, obliger un etablissement d’enseignement 
confessionnel a presenter le point de vue d’autres re¬ 
ligions comme etant tout aussi legitime et credible 
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this cannot be a perspective that a religious school 
can be compelled to adopt. 


[161] Additionally, this dichotomy does not ac¬ 
cord with principles of interfaith cooperation and 
collaboration, which brings together people with 
deeply held commitments to their own faiths (and 
who therefore, by implication, have rejected other 
religious doctrines as “equally legitimate” or 
“equally credible”) but who are nonetheless able 
to foster deep ties based on sincere mutual respect. 
As Loyola submitted in its letter to the Minister, 
[translation] “our ethical ideal is not simply to 
‘tolerate’ others but indeed to ‘love’ others, as our 
Christian faith teaches us” (application judge’s rea¬ 
sons, at para. 38). 


[162] With the foregoing in mind, we offer the 
following guidelines to delineate the boundaries of 
a s. 22 exemption in this case, and to inform the 
Minister’s evaluation of future exemption applica¬ 
tions: 


• Loyola’s teachers must be permitted to describe 
and explain Catholic doctrine and ethical beliefs 
from the Catholic perspective, and cannot be 
required to adopt a neutral position. 

• Loyola’s teachers must describe and explain the 
ethical beliefs and doctrines of other religions 
in an objective and respectful way. 

• Loyola’s teachers must maintain a respectful 
tone of debate — both by conveying their own 


que celui de la religion au centre de sa mission serait 
incompatible avec la liberte de religion. En effet, pre¬ 
senter des doctrines religieuses fondamentalement 
incompatibles comme etant aussi legitimes et cre- 
dibles l’une que l’autre pourrait impliquer qu’elles 
sont toutes les deux egalement fausses. Assurement, 
on ne peut obliger un etablissement d’enseignement 
confessionnel a adopter une telle perspective. 

[161] De plus, cette dichotomie est incompatible 
avec les principes de cooperation et de collabora¬ 
tion interconfessionnelles qui batissent des ponts 
entre des gens qui sont tous solidement engages dans 
leur propre foi — et qui, par consequent, implici- 
tement, ont rejete les autres doctrines religieuses 
qu’ils ne considerent pas comme etant « egalement 
legitimes » ou « egalement credibles » —, mais qui 
sont neanmoins capables de chercher a forger des 
liens solides fondes sur un respect mutuel sincere. 
Comme Loyola l’explique dans une de ses lettres a 
la ministre, « notre ideal d’ethique n’est pas sim- 
plement de “tolerer” les autres mais bien “d’ai¬ 
mer” les autres, comme nous l’enseigne notre foi 
chretienne » (motifs du juge saisi de la demande, 
par. 38). 

[162] Compte tenu de ce qui precede, nous pro- 
posons les lignes directrices suivantes pour circons- 
crire les limites de 1’exemption prevue a l’art. 22 
qui doit etre accordee en l’espece et pour guider 
1’evaluation que le ministre pourrait faire a l’avenir 
en reponse aux demandes du meme type qui lui se- 
ront soumises : 

• Les enseignants de Loyola seront autorises a ex¬ 
poser et a expliquer la doctrine et les croyances 
ethiques catholiques du point de vue catholique 
et ne seront pas tenus d’adopter une position 
neutre. 

• Les enseignants de Loyola devront exposer et 
expliquer les croyances et les doctrines ethiques 
des autres religions de maniere objective et res- 
pectueuse. 

• Les enseignants de Loyola devront s’assurer 
que le debat a lieu dans un climat de respect, en 
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contributions in a respectful way, and by ensur¬ 
ing the classroom dialogue proceeds in accor¬ 
dance with respect, tolerance and understanding 
for those with different beliefs and practices. 

Where the context of the classroom discussion 
requires it, Loyola’s teachers may identify what 
Catholic beliefs are, why Catholics follow those 
beliefs, and the ways in which another specific 
ethical or doctrinal proposition does not accord 
with those beliefs, be it in the context of a par¬ 
ticular different religion or an ethical position 
considered in the abstract. 


• Loyola’s teachers cannot be expected to teach 
ethics or religious doctrines that are contrary to 
the Catholic faith in a way that portrays them as 
equally credible or worthy of belief. Respect, 
tolerance, and understanding are all properly re¬ 
quired, and the highlighting of differences must 
not give rise to denigration or derision. How¬ 
ever, ensuring that all viewpoints are regarded 
as equally credible or worthy of belief would 
require a degree of disconnect from, and sup¬ 
pression of, Loyola’s own religious perspective 
that is incompatible with freedom of religion. 


G. Remedy 

[163] We have concluded that the Minister’s de¬ 
cision infringes Loyola’s right to religious freedom 
under s. 2(a) of the Charter , in a manner that cannot 
be justified under s. 1. The Court is empowered by 
s. 24(1) of the Charter to craft an appropriate rem¬ 
edy in light of all of the circumstances. 


[164] In Canada (Attorney General) v. PHS Com¬ 
munity Services Society, 2011 SCC 44, [2011] 3 
S.C.R. 134, this Court was presented with a similar 
situation — an exercise of a minister’s statutory 


y contribuant eux-memes d’une faqon respec- 
tueuse et en s’assurant que le dialogue en classe 
se deroule dans le respect, la tolerance et la com¬ 
prehension pour ceux dont les croyances et les 
pratiques sont differentes. 

• Lorsque le contexte de la discussion en classe 
l’exigera, les enseignants de Loyola pourront 
preciser en quoi consistent les convictions ca- 
tholiques, les raisons pour lesquelles les catho- 
liques y adherent et les raisons pour lesquelles 
d’autres propositions ethiques ou doctrinales pre¬ 
cises sont incompatibles avec ces convictions, 
que ce soit dans le contexte d’une autre religion 
en particulier ou dans celui d’une position ethi- 
que consideree dans l’abstrait. 

• On ne pourra s’attendre a ce que les enseignants 
de Loyola enseignent des doctrines ethiques ou 
religieuses contraires a la foi catholique en les 
presentant comme etant aussi credibles ou di- 
gnes de foi que celles auxquelles ils adherent. 
Le respect, la tolerance et la comprehension sont 
legitimement necessaires et le fait de faire res- 
sortir les differences ne devra pas donner lieu 
au denigrement ou a la derision. Toutefois, le fait 
d'exiger que tous les points de vue soient con¬ 
siders comme etant egalement credibles ou di- 
gnes de foi exigerait de la part de l’ecole une 
dissociation et une suppression de sa propre pers¬ 
pective religieuse qui serait incompatible avec 
sa liberte de religion. 

G. Reparation 

[163] Nous en sommes arrives a la conclusion 
que la decision de la ministre a porte atteinte au 
droit a la liberte de religion garanti a Loyola par 
l’al. 2a) de la Charte d’une maniere qui ne peut se 
justifier au regard de 1’article premier. Le paragra- 
phe 24(1) de la Charte habilite la Cour a determiner 
la reparation appropriee compte tenu de 1’ensemble 
des circonstances. 

[164] Dans Canada (Procureur general) c. PHS 
Community Services Society, 2011 CSC 44, [2011] 
3 R.C.S. 134, la Cour avait a trancher une situa¬ 
tion semblable, en 1’occurrence, une affaire ou en 
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discretion in declining to grant an exemption, re¬ 
sulting in a violation of the Charter rights of the 
claimants. In that case, the Court declined to send 
the matter back for reconsideration by the Minister, 
but rather granted an order in the nature of manda¬ 
mus, compelling the Minister to grant the exemp¬ 
tion: PHS, at para. 150. 


[165] We find it neither necessary nor just to send 
this matter back to the Minister for reconsideration, 
further delaying the relief Loyola has sought for 
nearly seven years. Based on the application judge’s 
findings of fact, and considering the record and the 
submissions of the parties, we conclude that the 
only constitutional response to Loyola’s application 
for an exemption would be to grant it. Accordingly, 
we would order the Minister to grant an exemption 
to Loyola, as contemplated under s. 22 of the reg¬ 
ulation at issue, to offer an equivalent course to the 
ERC Program in line with Loyola’s proposal and 
the guidelines we have outlined. 


Appeal allowed. 
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exergant le pouvoir discretionnaire que lui con- 
ferait une loi, un ministre avait refuse d’accorder 
une exemption, ce qui avait entraine une violation 
des droits reconnus aux demandeurs par la Charte. 
Dans cette affaire, la Cour avait refuse de renvoyer 
1’affaire au ministre pour reexamen et avait plutot 
rendu une ordonnance de la nature d’un bref de 
mandamus et force le ministre a accorder l’exemp- 
tion demandee : PHS, par. 150. 

[165] Nous estimons qu’il n’est pas necessaire de 
renvoyer l’affaire au ministre pour qu’il la reexa¬ 
mine et il ne serait pas juste de le faire puisque cela 
aurait pour effet de retarder encore plus la reparation 
que Loyola reclame depuis presque sept ans. Nous 
fondant sur les conclusions de fait tirees par le juge 
saisi de la demande et tenant compte du dossier et 
des observations des parties, nous concluons que la 
seule reponse a la demande d’exemption de l’ecole 
qui soit conforme a la Constitution consiste a lui 
donner une suite favorable. Par consequent, nous 
sommes d’avis d’ordonner au ministre d’accorder a 
Loyola Pexemption prevue a Part. 22 du reglement 
en cause, permettant ainsi a cet etablissement d’en- 
seignement d’offrir un programme equivalent au 
programme ECR conformement a la proposition 
qu’elle a soumise et aux lignes directrices que nous 
avons exposees. 
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Thomas Stuart Rea, in person 
Heard: January 29, 2010 

On appeal from a disposition of the Ontario Review Board dated May 6, 2009, with 
Reasons for Disposition dated June 17, 2009. 

Watt J.A.: 

[1] In an ideal world, the disposition made by a provincial Review Board directing 
transfer of a mental disorder detainee from one hospital to another would take place 
immediately. Not so in the harsh light of reality in the first decade of 21 st century Ontario. 

[2] Thomas Rea is a mental disorder detainee, a person found not criminally 
responsible on account of mental disorder (“NCRMD”), on a charge of criminal 
harassment. At his first disposition hearing before the Ontario Review Board, (the 
“Board”) Thomas Rea was detained without privileges in the Regional Forensic Services 
Program at the Mental Health Centre Penetanguishene (“MHCP”) under a warrant of 
committal issued by the trial judge. 

[3] At the disposition hearing common ground was prevalent. The parties agreed that 
Thomas Rea remained a significant threat to the safety of the public, and that he should 
be detained in custody in a hospital. Minimum security was deemed sufficient, including 
conditions that permitted the person in charge of the hospital to extend to Thomas Rea 
certain hospital and grounds privileges and supervised community access. 
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[4] The administrator of the MHCP was familiar with Thomas Rea, thus suggested he 
be detained there in the minimum secure unit with a range of privileges at the discretion 
of the person in charge. Thomas Rea preferred a transfer to the Centre for Addiction and 
Mental Health (“CAMH”), a hospital closer to his family with whom he could visit if 
granted community access. His treating psychiatrist at MHCP acknowledged that a 
transfer to an equivalent level of security at CAMH could well be the least onerous and 
least restrictive disposition for Thomas Rea. 

[5] The treating psychiatrist at MHCP also expressed the view that, if Thomas Rea 
were to be transferred to CAMH, he could and should have the same discretionary 
privileges at MHCP during the time between disposition and actual transfer. 

[6] In its custodial disposition, the Board ordered that Thomas Rea be detained in the 
minimum secure unit at CAMH with various privileges, including supervised community 
access, to be determined by the person in charge of CAMH. 

[7] But the transfer to CAMH was not immediate. Six months after the disposition 
was issued, Thomas Rea remained at MHCP. He remained there without any privileges, 
because the disposition said nothing about his interim custody there and nothing about 
any interim privileges he might be afforded while awaiting transfer. 
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[8] The issue raised on this appeal has to do with the duty of the Board to include 
directions as to the interim custody, and available interim privileges, in a disposition that 
involves the transfer of a detainee from one hospital to another. 

[9] For the reasons that follow, I would allow the appeal. 

THE FACTS 

The Finding 

[10] On March 9, 2009, a judge of the Ontario Court of Justice found Thomas Rea 
NCRMD on a charge of criminal harassment. The judge was not asked and did not 
conduct a disposition hearing but, at the prosecutor’s request, made an order under s. 
672.46(2) of the Criminal Code detaining Thomas Rea at the Regional Forensic Services 
Program of MFICP. 

The Disposition Hearing 

[11] The Board held Thomas Rea’s initial disposition hearing on April 21, 2009. The 
Board considered that Thomas Rea remained a significant risk to the safety of the public. 
According to the Board, the least onerous and least restrictive disposition for Thomas Rea 
was detention in a minimum secure unit at CAMH with several privileges to be awarded 
in the discretion of the person in charge of the hospital. 
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[12] The Board disposition was consistent with the position of the parties at the 
disposition hearing. 

The Availability Issue 

[13] Dr. Ann Jones, a psychiatrist at MHCP and Thomas Rea’s treating physician, 
testified at the disposition hearing. During cross-examination by a Board member, Dr. 
Jones acknowledged that an argument could be made that the least onerous and least 
restrictive disposition for Thomas Rea would be detention in minimum security at 
CAMH. There, while being held at an equivalent level of security, he would be closer to 
members of his family than at MHCP. 

[14] Dr. Jones did not know how long the waiting list was for transfer to CAMH. She 
conjectured that the wait could very well be months, but she had no recent experience 
with CAMH and transfers to the minimum secure unit of that hospital. Dr. Jones 
commented that Thomas Rea should have the same privileges that were being proposed 
for his detention at CAMH during the time he remained at MHCP awaiting transfer. 

[15] A Board member asked Dr. Jones about the availability of privileges for Thomas 
Rea at MHCP while he awaited transfer to CAMH. The following exchange took place: 

Q. The reason I’m asking is because would you be 
recommending if the Board orders that he be transferred to 
another hospital that he have privileges at this hospital? 


A. Certainly. 
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Q. And if the Board were simply to transfer him to 
another hospital and give him privileges at that hospital, 
would this hospital give him the privileges that he would be 
entitled to at that other hospital? Do you follow that? 

A. No. 

Q. Okay. If a disposition said you are transferred to 
CAMH and at CAMH you have these five privileges, all 
right, and he was at the Regional. So that’s the disposition 
you would have, and say he’s sitting here three months 
awaiting transfer, what privileges would you give him? 

A. It would be helpful if the Board was intending to order 
transfer to CAMH to indicate that while he is awaiting 
transfer, he could have the following privileges at MHCP. 

Q. And if the Board did not put that helpful section in? 

A. I do not know how the hospital would interpret that. 

Q. Okay. All right, and based on your assessment of Mr. 

Rea’s risk at this time, I believe you said that he was eligible 
did you say at this moment accompanied passes? 

A. I believe at this time he would be suitable for grounds 
privileges with staff, yes. 

Q. Yes, accompanied by staff? 

A. Yes. 

[16] A few minutes later, the presiding alternate chairperson of the Board returned to 
the issue of interim privileges at MHCP while awaiting transfer to CAMH. Dr. Jones 
offered to contact the person in charge of MHCP to determine whether interim privileges 
would be extended at MHCP to the same extent as were contemplated after transfer to 
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CAMH. During this exchange, counsel for Thomas Rea reported to the Board that the 
detainee wanted to be transferred to CAMH, irrespective of provision of equivalent 
interim privileges at MHCP. 


[17] After speaking to the Chief of the Forensic Division at MHCP, Dr. Jones reported 
to the Board: 


[G]iven that this is Mr. Rea’s initial disposition on his current 
NCR finding, he has no current disposition naming this 
hospital, giving him privileges at this hospital, and therefore 
were the Board to write an order transferring him to CAMH 
with privileges at CAMH, Dr. Brian Jones would not be 
recommending to the hospital that he get those same 
privileges at this hospital because he does not have a current 
disposition at this hospital on his current NCR finding 
granting him privileges at this hospital. 

[18] No Board member asked and no one provided information about bed availability 

or wait times at CAMH for Thomas Rea. 


The Disposition by the Board 

[19] In its disposition of May 6, 2009, the Board ordered that Thomas Rea be detained 
in the minimum security unit at CAMH. The person in charge of the hospital was given 
the discretion to provide a series of privileges to Thomas Rea. 

[20] Absent from the disposition was any mention of the date upon which Thomas Rea 
was to be transferred to CAMH, or of any privileges that the person in charge of MHCP 


could award the detainee while he awaited transfer to CAMH. 


2010 ONCA 197 (CanLII) 


Page: 8 


The Reasons of the Board 

[21] The Board issued its reasons for disposition on June 19, 2009. There too, silence 
prevailed about transfer date, interim detention or placement, and the availability of 
privileges acknowledged to be appropriate pending transfer. 

The Appellate Proceedings 

[22] Thomas Rea remained at MHCP, without privileges, for six months after the 
Board made its disposition. 

[23] On November 13, 2009, a judge of this Court decided that the MHCP had residual 
custodial authority over Thomas Rea pending his transfer to CAMH and that the person 
in charge of MHCP had the discretion to extend privileges to Thomas Rea on the same 
terms as the person in charge of CAMH would have after transfer. 

[24] Transferred to CAMH on November 23, 2009, Thomas Rea has been detained in a 
minimum secure unit of CAMH with the availability of defined privileges left to the 
discretion of the person in charge of CAMH. 

THE GROUNDS OF APPEAL 

[25] This appeal raises two issues. The first is preliminary, and relates to the 
application of the doctrine of mootness to the circumstances of this case. The second is 
substantive and has to do with whether the decision of the Board not to make provision 
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for interim or residual custody and privileges at MHCP pending transfer to CAMH was 
unreasonable or reflects legal error. 

ANALYSIS 

The First Issue: The Doctrine of Mootness and its Application 
The Background 

[26] When MHCP filed its notice of appeal from the Board’s disposition on July 7, 
2009, Thomas Rea was detained at the Regional Forensic Services Program at MHCP. 
The original Form 49 warrant issued by the judge who had found Thomas Rea NCRMD 
was spent. The disposition of the Board ordered his transfer to the minimum security unit 
of CAMH, but made no provision for interim or residual custody or privileges at MHCP 
pending that transfer. In the result, Thomas Rea remained at MHCP, as if the original 
warrant remained controlling. He had no privileges. 

[27] On November 23, 2009, about one month prior to the date scheduled for and the 
actual hearing of MHCP’s appeal, Thomas Rea was transferred to CAMH where he 
remains subject to the terms of the Board’s disposition of May 6, 2009. 

The Positions of the Parties 

[28] MHCP, supported by CAMH, advances two alternative submissions in response to 
the Attorney General’s position that the appeal is moot and ought not to be heard. 
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[29] In the first place, MHCP and CAMH say, the appeal is not moot. There remains a 
lis inter partes. True, the person most directly affected, Thomas Rea, has been admitted 
to CAMH in compliance with the Board disposition, thus the complaint about the failure 
to provide for interim or residual custody and privileges for him has vanished. But the 
issue remains live for the hospitals, both MHCP and CAMH, in every case in which a 
transfer between hospitals occurs. Failure to make interim or residual provisions leaves 
the detainee confined without lawful authority, exposing the host hospital to liability and 
vulnerable on habeas corpus. 

[30] Secondly, MHCP and CAMH argue in the alternative that, even if the appeal is 
moot, the court should exercise its discretion to hear it. Mootness is not an absolute bar. 
An appellate court has the discretion to decide whether it should hear an appeal that is 
moot. While no finite set of criteria emerges to inform the exercise of discretion to hear a 
moot appeal, but several features of this appeal favour hearing. 

[31] For one, MCHP and CAMH point out that an adversarial context exists. The issue 
can be well and fully argued on an ample evidentiary record, and is apt to arise in any 
case in which a custodial disposition may involve a transfer between hospitals with 
privileges to be provided or withheld at the discretion of the person in charge of the 
hospital. The issue is evasive of review since its existence is dependent on the speed with 
which the ordered transfer is executed. Several of the leading decisions under Part XX. 1 
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of the Criminal Code were moot when heard and determined by appellate courts, 
including the Supreme Court of Canada, yet they were heard and determined nonetheless. 

[32] Further, MHCP and CAMH say, judicial economy favours hearing. A panel of 
this court has never considered the precise issue raised here. The Board’s own practice is 
uneven, suggesting that some guidance is essential. 

[33] The Attorney General responds that this appeal is moot. No lis inter partes 
remains. Thomas Rea is at CAMH in accordance with the disposition of the Board. The 
issues of interim or residual custody and privileges are historical, not current. It is now of 
no significance whether the decision of the Board to say nothing on either subject was 
unreasonable, or legally wrong. 

[34] In the alternative, the Attorney General advocates against any exercise of 
discretion in favour of the appellant. The issue raised is substantially dependent on the 
evidence adduced in individual cases, thus not susceptible to principled statements like 
those the appellant seeks here. The issue is not evasive of judicial review in later cases 
and its determination here is not consistent with the prudent use of scarce judicial 
resources. 


The Governing Principles 

[35] The doctrine of mootness is one aspect of a general practice of courts to decline 
deciding a case that raises only a hypothetical or abstract question: see Borowski v. 
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Canada (Attorney General), [1989] 1 S.C.R. 342, at p. 353. This general principle 
applies when the court’s decision will not, in effect, resolve some controversy that affects 
or may affect the rights of the parties: Borowski at p. 353. Courts decline to decide cases 
in which their decision will have no practical effect on the rights of the parties. This 
essential ingredient, a lis inter partes , must exist at the commencement of the proceeding 
and persist when the court is assigned the task of reaching a decision: Borowski at p. 353. 

[36] The courts enforce this general policy in moot cases. But the general rule is not 
unyielding. A court may exercise its discretion to depart from its policy or practice by 
considering two questions: 

i. Has the tangible and concrete dispute disappeared, leaving only academic 
issues? 

ii. If the answer to the above question is “yes”, should the court exercise its 
discretion to hear the case? 

The answer to the first question, whether a live controversy exists, determines the issue of 
mootness. The answer to the second question is only required where mootness has been 
established: Borowski at p. 353. 

[37] Several factors may induce the disappearance of the live controversy. The 
contentious issues may be of brief duration. The circumstances of the parties may 
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eliminate the tangible nature of a dispute. The governing statute or controlling legal 
principle may change. An exhaustive list eludes composition: Borowski at p. 358. 

[38] An examination of the rationalia underlying the general rule informs the 
formulation of guidelines for the exercise of discretion in departing from the general rule 
against hearing and determining issues that are moot inter partes. To the extent that a 
particular foundation upon which the rule is grounded is absent or its grip is tenuous, the 
reason for its enforcement vanishes or diminishes: Borowski at p. 358. 

[39] One such rationale underlying the rule prohibiting forensic scrutiny of moot issues 
is that a court’s competence to resolve legal disputes requires an adversarial context. An 
adversarial context encourages the parties to put their best foot forward. Parties must 
frame their cases, adduce evidence, and advance available arguments. However, this 
requirement may also be satisfied where the necessary adversarial relationships survive 
the end of a live controversy. Collateral consequences of the outcome may provide the 
essential adversarial context: Borowski at pp. 358-359. 

[40] A second important and broad rationale upon which the mootness doctrine is 
founded is the concern for judicial economy. Judicial resources must be rationed among 
competing claimants. Live controversies, not academic endeavours, should attract these 


scarce resources. The academic debate can occur elsewhere. 
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[41] But judicial economy is a two-way street. Sometimes, in cases that have become 
moot, a court’s decision will have some practical effect on the rights of the parties, even 
though it will not have the effect of determining the underlying controversy itself: 
Borowski at p. 360. The expenditure may also be warranted in cases in which, while the 
immediate controversy is moot, the circumstances are likely to recur but be of brief 
duration. The mootness doctrine should not be strictly applied that important questions 
that might independently evade review go unheard and undetermined by the court: 
Borowski at p. 360. 

[42] The mootness doctrine may also be shunted to the sidelines when the issues raised 
are of public importance and their resolution is in the public interest. In these cases, what 
is required is a delicate balancing of the economics of judicial involvement, on the one 
hand, and the social cost of legal uncertainty, on the other: Borowski at p. 361. 



The Principles Applied 


[43] Despite the absence of a live controversy between Thomas Rea and the Board, I 
am satisfied that we should exercise our discretion to determine the issues raised and 
fully argued about the Board’s authority and duty to provide for interim or residual 
custody and privileges pending transfer of a detainee to another hospital. 


[44] Disposition hearings before the Board are not adversarial. As the definition of 
“party” in s. 672.1 of the Criminal Code makes clear, parties other than the prosecutor 
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and detainee appear before the Board. Their interests vary. If the parties fail to present 
sufficient information to permit the Board to discharge its statutory obligations, it falls to 
the Board to seek out additional evidence or material to fulfill its obligation: see, Winko 
v. British Columbia (Forensic Psychiatric Institute), [1999] 2 S.C.R. 625, at para. 54. 
The absence of a lis between some of several parties does not mean that an appeal by 
another party is moot. 

[45] The issues raised by MHCP are not unique to Thomas Rea, or to MHCP or to 
CAMH. Rather, issues about interim or residual custody are apt to arise in any 
disposition that involves a transfer from one hospital to another; especially where, as 
appears to be the everyday reality, a delay in carrying out the disposition is reasonably 
foreseeable as it plainly was here. 

[46] The detritus of the Board’s failure to make provision for interim or residual 
custody and privileges in its first disposition may include the creation of a gap in the 
authority to hold the detainee. It may be arguable, for example, that the original Form 49 
warrant of committal in this case was spent when the disposition was issued since the 
detainee had been dealt with according to law. The disposition directs the detainee’s 
detention in the transfer hospital. Under what authority then, does the host hospital 
continue a detention, that is no longer authorized by the original warrant? 

[47] A decision on the issues raised here may also have a practical impact on a group of 
mental disorder detainees of whom Thomas Rea was representative, but not unique: 
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mental disorder detainees subject to custodial dispositions and hospital transfers. It may 
fairly be said that any detainee who finds him or herself in circumstances similar to those 
of Thomas Rea can invoke the appellate process and have the issue determined while the 
lis remains alive. But the issue remains live for only a short period in appellate time and 
thus is largely evasive of appellate review. Recourse to an extraordinary remedy is 
scarcely a viable alternative. 

[48] Having determined that this Court should exercise the discretion to determine the 
issues raised, what remains is an assessment of the merits of the claim. 

The Second Issue: Error or Unreasonable Decision in Failure to Include 
Interim Custody and Privileges 

The Background 

[49] Context is important in the resolution of MHCP’s claim that the omission of any 
provision for residual or interim custody or privileges was unreasonable and legally 
flawed. 

[50] Among the materials filed as an exhibit on the disposition hearing was the report 
of the administrator of MHCP, the host hospital. The administrator supported the opinion 
of the clinical team who were of the view that Thomas Rea remained a significant threat 
to the safety of the public due to his serious untreated mental disorder. The administrator 
also supported the clinical team’s unanimously recommended disposition as follows: 
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[T]he Clinical Team is of the unanimous opinion that Mr. Rea 
should continue to be detained within the Regional Division 
of the Mental Health Centre Penetanguishene with the 
following privileges: 

1. Indirectly supervised hospital and 
grounds privileges; 

2. May enter the communities of Midland 

/Penetanguishene indirectly supervised 
for the purposes of recreation, 

socialization or vocation; 

3. May travel beyond the communities of 
Midland/Penetanguishene accompanied 
by staff or a person approved by the 
person in charge; 

4. Passes for up to 48 hours accompanied 
by staff or a person approved by the 
person in charge; and 

5. No contact, directly or indirectly, with 
Lori Scheffel. 

Administrator’s Recommendation 


The Administrator supports the clinical team’s opinion 
and recommends a Hospital Order with the above-mentioned 
privileges. 

[51] The recommendation in the report of the administrator of MHCP that Thomas Rea 
continue his detention at MHCP with listed privileges, was based in part upon the 
understandable advantage that mental health care providers at MHCP have prior and 
current involvement in the detainee’s treatment. But his treating psychiatrist, Dr. Jones, 
acknowledged the obvious merit in the detainee’s transfer to the minimum secure unit at 
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CAMH with equivalent privileges from which the detainee could benefit through 
interaction with family members who live nearby. 

[52] When the dust settled at the Board hearing, it was common ground that the least 
onerous and least restrictive disposition for Thomas Rea was detention in the minimum 
secure unit at CAMH with privileges to be extended or refused by the person in charge of 
CAMH. 

[53] As a result of inquiries made by Board members during questioning of Dr. Jones, 
it became clear that: 

i. MHCP recommended that Thomas Rea have the same privileges 
proposed for CAMH at MHCP while he remained there; and 

ii. unless the disposition expressly provided for privileges at MHCP 
while awaiting transfer to CAMH, Thomas Rea would not receive 
those privileges at MHCP. 

[54] Dr. Jones did not know when Thomas Rea’s transfer to CAMH was likely to 
occur. She speculated that the transfer could take “a period of months”. 

[55] The Board made no inquiries of CAMH about how long it would take before any 
transfer would be implemented. Nor did the Board ask anyone else to make any inquiries 
about available space at the minimum secure unit of CAMH. 
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[56] In its disposition and its reasons the Board said nothing about residual or interim 
detention or privileges while Thomas Rea awaited transfer to CAMH under the 
disposition. In the result, Thomas Rea, a detainee in the assessment-treatment model 
introduced by Part XX. 1 of the Criminal Code was detained at MHCP for six months 
without access to privileges that, the principals agreed, were appropriate for him and the 
Board knew would not be extended in the absence of expressed terms. 

The Positions of the Parties 

[57] Counsel for MHCP and CAMH occupy common ground. They say that the failure 
of the Board to include in its disposition and consider in its reasons provision for interim 
or residual custody and discretionary privileges at MHCP while awaiting transfer to 
CAMH was at once unreasonable and wrong in law. 

[58] Counsel for MHCP and CAMH argued that the evidence before the Board clearly 
indicated the appropriateness of a disposition of detention in a minimum secure unit with 
various privileges to be determined by the person in charge. The Board had a duty to 
obtain reliable information about the length of time that would likely pass before transfer 
to CAMH. The Board failed in its duty. In light of the uncertainty about time of transfer, 
the Board was under a duty, in the circumstances of this case, to make provision for 
interim or residual custody and discretionary privileges at MHCP. Counsel argued that 
the failure to do so was unreasonable, and constituted legal error because it resulted in a 
disposition that was not the least onerous and least restrictive to the detainee. 
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[59] Counsel for the Attorney General took a contrary position. She argued the failure 
to include the provisions of which the appellant complains was neither unreasonable nor 
legally wrong. 

[60] Counsel for the Attorney General submitted that the record did not support any 
reasonable inference of a significant delay between the time of disposition and that of the 
expected transfer to CAMH. Resource decisions made by hospitals cannot colour 
discretionary decisions of the Board as erroneous or unreasonable. The Board exercised 
its discretion to not include interim or residual custody and privilege terms, and its 
decision in that respect is entitled to difference. 

The Governing Principles 

[61] To determine the issue raised by the appellant, it is helpful to recall some basic 
principles about the nature of Review Board proceedings and the obligations of the Board 
in making dispositions under s. 672.54 of the Criminal Code, as well as the standard this 
court is to apply in its review of those dispositions. 

[62] Part XX. 1 of the Criminal Code departs from the traditional adversarial model of 
the criminal justice process. The system is inquisitorial. The Board has a duty to review 
all the relevant evidence and if the parties before the Board do not present sufficient 
information, it falls to the Board to seek out the evidence it requires to make its decision: 
Winko at paras. 54-55 and 61-62. 


2010 ONCA 197 (CanLII) 


Page: 21 


[63] In making a disposition, the Board must take into account the factors listed in 
s. 672.54 and make the disposition that is the least onerous and least restrictive to the 
mental disorder detainee. The least onerous and least restrictive standard applies to both 
the disposition and any conditions included in it: Winko at para. 62; Pinet v. St. Thomas 
Psychiatric Hospital, [2004] 1 S.C.R. 528, at para. 21; and Penetanguishene Mental 
Health Centre v. Ontario (Attorney General), [2004] 1 S.C.R. 498, at paras. 3 and 71. 

[64] The dispositive authority of this court on an appeal from a disposition made by the 
Board under s. 672.54 resides in s. 672.78 of the Criminal Code. A disposition may be 
set aside if it is unreasonable or cannot be supported by the evidence or is based on a 
wrong decision on a question of law: Criminal Code, ss. 672.78(l)(a) and (b). Errors of 
law may be subject to the application of the curative proviso in s. 672.78(2)(b). 

[65] The standard of reasonableness erected by s. 672.78(l)(a) involves respectful 
attention, though not submission to the Board’s reasons. An unreasonable decision is a 
decision that “is not supported by any reason that can stand up to a somewhat probing 
examination”: Starson v. Swayze, [2003] 1 S.C.R. 722, at para. 88; R. v. Owen, [2003] 1 
S.C.R. 779, at paras. 33 and 34. A decision by the Board that could reasonably be the 
subject of disagreement among Board members properly informed of the facts and 
instructed on the governing legal principles should not generally attract appellate 
intrusion: Owen at para. 33. 
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[66] The appropriate standard of review applicable to claims of legal error is 
correctness: Mazzei v. British Columbia (Director of Adult Forensic Psychiatric 
Set'vices), [2006] 1 S.C.R. 326, at para. 16. 


The Principles Applied 


[67] It is common ground that the Board’s decision to impose a disposition that 
included detention in a minimum secure unit of a hospital with defined privileges to be 
extended or refused according to the discretion of the person in charge of the hospital was 
an appropriate disposition in this case. 

[68] The complicating factors here were that: 


l. 


Thomas Rea sought a transfer from MHCP to CAMH; 


n. 


The Board made no effort to acquire accurate information about 


when the transfer could take place; 


m. 


The Board was aware that without express terms providing for 


interim or residual custody and discretionary privileges at MHCP, 


Thomas Rea would receive no privileges; and 


IV. 


The clinical team at MHCP agreed that the discretionary privileges 


were appropriate for Thomas Rea and MHCP. 
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[69] In the circumstances of this case, especially those listed in para. 68, the failure of 
the Board to obtain concrete information about the delay in transfer and include express 
terms relating to interim custody and discretionary privileges was unreasonable. The 
disposition made was not the least onerous and least restrictive to the detainee and was 
thus legally wrong, because it meant that during an inevitable detention at MHCP of 
uncertain duration while awaiting transfer, the detainee would be disentitled to apply for 
privileges for which the Board itself determined he should be eligible. An interim order 
of this kind would have the added, and not insignificant advantage of providing express 
lawful authority for the host hospital to hold the detainee pending transfer. 

CONCLUSION 

[70] In my view, the failure of the Board to include in its disposition and consider in its 
reasons the interim or residual custody of the detainee and availability of privileges for 
him at MHCP was at once unreasonable and legally wrong. The Board has the authority 
to include terms in its dispositions providing for interim or residual custody and 
privileges pending transfer of the detainee to another hospital, and should exercise that 
authority in appropriate cases such as this. Accordingly, I would allow the appeal. 
Because Thomas Rea has finally been transferred to CAMH, in accordance with the 
Board’s disposition, the central issue in this appeal is moot. Despite its success here, no 
practical remedy is available for MHCP. 
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[71] For these reasons, I would allow the appeal. 


RELEASED: March 16, 2010 “RPA” “David Watt J.A.” 

“I agree Robert P. Armstrong J.A.” 
“I agree Russell G. Juriansz J.A.” 
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Application by the Ontario Ministry of Community and Social Services to judicially review an 
order of the Information and Privacy Commission of Ontario that required the Ministry to disclose 
the full names of employees of the Family Responsibility Office contained in the file of a John Doe. 
Doe was a support payor who applied to the Ministry under the Freedom of Information and 
Protection of Privacy Act to access all of the records in his Office file. The Ministry refused to 
disclose records that revealed the full names of Office employees. Doe appealed this decision and 
the Commission made the order under review. The Ministry claimed that the Commission's order 
conflicted with an earlier order of the Grievance Settlement Board. The Grievance order was made 
on consent following a mediation of 82 individual grievances filed by Office employees who were 
concerned about their safety because of their employment. The Grievance order provided that the 
Office should adopt a policy whereby employees were only required to provide their first names and 
a unique identification number to the public in telephone communications and in non-court 
documents. The Office followed this policy since 2000. The Ministry claimed that the Commission 
did not have the jurisdiction to order the disclosure of Office employees' full names because this 
information was excluded from disclosure pursuant to s. 65(6)(3) of the Act. It provided that the Act 
did not apply to records collected on behalf of an institution in relation to matters about labour 
relations or employment-related matters in which the institution had an interest. Alternatively, the 
Ministry argued that the Commission erred in finding that certain discretionary exemptions in the 
Act did not apply. These exemptions provided that the head of an institution could refuse to disclose 
records because of health and safety concerns. If the Commission order was not set aside, the court 
would be left with valid decisions of two statutory tribunals that were in direct operational conduct. 
Given that the Grievance order was about the health and safety of Office employees, that order 
should prevail over the Commission order. 

HELD: Application dismissed. The standard of review that applied to matters that involved s. 
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REASONS FOR JUDGMENT 
The judgment of the Court was delivered by 


H.E. SACHS J.:~ 


Introduction 

1 This is an application to judicially review the October 7, 2010 order ("the IPC Order") of the 
Information and Privacy Commission of Ontario ("IPC") that required the Ministry of Community 
and Social Services ("the Ministry") to disclose the full names of employees of the Family 
Responsibility Office ("FRO") contained in the file of a John Doe. According to the Ministry, the 
IPC Order conflicts with the order of the Grievance Settlement Board ("GSB Order") that has been 
in effect since November 7, 2000. 
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2 The GSB Order was made on consent following a mediation of 82 individual grievances filed 
by FRO employees who were concerned about their safety because of their employment at FRO. 
The GSB Order provides that FRO adopt a policy whereby employees are only required to provide 
their first name and a unique identification number to the public in telephone communications and 
in non-court documents. FRO has followed this policy and practice since 2000. 

3 On this application the Ministry's position is that the IPC did not have the jurisdiction to order 
the disclosure of FRO employees' full names because this information is excluded from disclosure 
pursuant to s. 65(6)3 of the Freedom of Information and Protection of Privacy Act, R.S.O. 1990, c. 
F.31 ("the Act"). Section 65(6)3 provides that the "Act does not apply to records collected, 
prepared, maintained or used by or on behalf of an institution in relation to ... meetings, 
consultations, discussions or communications about labour relations or employment-related matters 
in which the institution has an interest." 

4 In the alternative, the Ministry argues that the IPC erred in finding that the discretionary 
exemptions in ss. 14(l)(e) and 20 of the Act do not apply. These exemptions provide that the head 
of an institution may refuse to disclose a record because of health and safety concerns. 

5 Finally, the Ministry asserts that if this court refuses to set aside the IPC Order, this court will 
be left with valid decisions of two statutory tribunals that are in direct operational conflict. 
According to the Ministry, this requires the court to review the decisions and establish their relative 
precedence. Given that the GSB Order is about the health and safety of FRO employees, that order 
should prevail over the IPC Order. 

6 The Ontario Public Service Employees Union ("OPSEU"), a party affected by this decision, 
supports the Ministry's position. Letters were sent to the FRO employees who were affected by the 
IPC Order. Some employees contacted counsel, but advised that they did not wish to seek separate 
standing in the application. John Doe, the person who requested the records at issue, did not appear 
at the application for judicial review. 

7 In its factum, OPSEU argued that the full names of FRO employees are "personal information" 
within the meaning of s. 2( 1) of the Act and that disclosure of this information would constitute an 
unjustified invasion of personal privacy. At the hearing of the application OPSEU indicated it was 
no longer pursuing this argument. 

8 For the reasons that follow, I would dismiss the application. 

Factual Background 

9 The FRO employees affected by this application are all members of OPSEU. In 2000 OPSEU 
filed 82 grievances alleging that the grievors' rights to health and safety were violated by the 
Ministry's full name policy at the time. 
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10 According to OPSEU, the work of FRO enforcement officers requires them to regularly 
interact with volatile clients. These clients have subjected staff to harassment, abuse, and threats and 
may pose a real danger to those enforcement officers and their families. 

11 The grievances gave rise to the GSB Order, which was a consent order. In the twelve or so 
years since the GSB Order became effective, FRO employees can choose to identify themselves, to 
the public by first name and identification number only in all telephone communications and in 
non-court documents. 

12 From 2002 to 2006 there were 24 documented threats to FRO staff by FRO clients: one in 
2002; two in 2003; eight in 2004; three in 2005; and ten in 2006. Some of these threats were 
directed at FRO staff generally and consisted of threatening to "bring a fucking bomb down there," 
threatening to "drive my truck through your building," threatening "something that will make the 
news," and threatening to "shoot people at FRO." Other threats were directed at individual FRO 
staff members, one of which was a specific threat to bomb a FRO employee's apartment. 

13 According to OPSEU, there were 12 further documented threats to FRO staff between 2006 
and August 2011. Some FRO clients have used the information about the identity of enforcement 
officers to obtain their home addresses and phone numbers and to contact them or their family 
members at home. 

14 In March 2007, John Doe, a support payor, made a request to the Ministry under the Act to 
access all his records in his FRO file. FRO is part of the Ministry. The Ministry granted access to 
many of the records, but refused to disclose some records, including any portions of the records that 
disclosed the full names of FRO employees. 

15 John Doe (the "Requester") appealed the Ministry's decision to deny access to the records that 
were withheld to the Office of the IPC. Mediation did not resolve the appeal and it moved to the 
adjudication stage. 

16 The IPC held an inquiry during which the Requester, the Ministry, and OPSEU were given the 
opportunity to make representations. The IPC Order directed the disclosure of a number of records 
that were not the subject of this application for judicial review. The Ministry seeks to review only 
the portion of the IPC Order that mandated the disclosure of the full names of FRO employees. 

Standard of Review 

17 There is no issue about the standard of review applicable to the IPC's decision concerning 
whether the exemptions set out at ss. 14(l)(e) and 20 of the Act apply. All the parties accept that the 
standard is reasonableness. 

18 The Ministry and OPSEU assert that the standard of review applicable to the question of 
whether the records are excluded from the application of the Act by virtue of s. 65(6)3 is one of 
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correctness. They do so on the basis of a number of decisions, including the Ontario Court of 
Appeal's decision in Ontario (Solicitor General) v. Ontario (Assistant Information and Privacy 
Commissioner) (2001), 55 O.R. (3d) 355 (C.A.), at paras. 28-31, leave to appeal to S.C.C. refused, 
[2001] S.C.C.A. No. 509. Relying on Solicitor General, the Divisional Court applied the standard of 
correctness in Ministry of Correctional Services v. Goodis (2008), 89 O.R. (3d) 457 (Div. Ct.), at 
para. 19. 

19 In Solicitor General, the Court of Appeal found that questions involving the application of an 
exclusion under s. 65(6) of the Act were subject to review on a standard of correctness. It did so on 
the basis that such questions, unlike questions involving the application of exemptions, do not 
engage the specialized expertise of the IPC: see Solicitor General, at para. 30. 

20 Solicitor General was decided before Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 
S.C.R. 190, and Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 
2011 SCC 61, [2011] 3 S.C.R. 654. As a result of Dunsmuir and Alberta Teachers, it is clear that 
when a tribunal is interpreting its home statute the correctness standard will not apply unless the 
question is a constitutional question, a question of law that is of central importance to the legal 
system as a whole and outside of the adjudicator's expertise, a question regarding the jurisdictional 
lines between two or more competing specialized tribunals, or a "true" question of jurisdiction. 

21 In this case the Ministry and OPSEU submit that whether the Act applies is a true question of 
jurisdiction and whether the IPC can make an order in the face of the GSB Order is a question 
regarding the jurisdictional lines between two competing specialized tribunals. 

22 I disagree. Alberta Teachers, at paras. 33-34, establishes that true questions of jurisdiction 
involving the interpretation of a home statute are rare; so rare that as of 2011 the Supreme Court of 
Canada had not seen a true question of jurisdiction since Dunsmuir. As part of its mandate, the IPC 
is called upon to interpret s. 65(6) on a regular basis. Furthermore, interpreting this section in this 
case does not involve determining the jurisdictional lines between two competing specialized 
tribunals. The exercise is the one defined by the statute i.e. deciding whether the record was 
"collected, prepared, maintained or used by or on behalf of the institution in relation to ... meetings, 
consultations, discussions or communications about labour relations or employment-related matters 
in which the institution has an interest." 

23 For these reasons I find that the standard of review applicable to the issue involving s. 65(6)3 
of the Act is reasonableness. 

Did the IPC unreasonably conclude that FRO employees' full names are not excluded from the Act 
by virtue of s. 65(6)3? 

24 The key finding of the IPC on this issue was stated as follows at page 15 of its decision: 

In this case, the records at issue were prepared by FRO staff as part of the normal 
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business of the office. They were collected, prepared, maintained or used by the 
ministry in relation to meetings, consultations, discussions or communications 
that were "about" enforcing a support order in accordance with FRO processes. 
These meetings, consultations, discussions or communications were not "about" 
labour relations or employment-related matters. The institution and the union 
have entered into a consent award with respect to the disclosure of FRO 
employees' full names, but this does not transform the records into those 
excluded by section 65(6)3. 

25 The Ministry acknowledges that the records were created to enforce a support order, but 
claims that given the GSB Order and the FRO policy endorsed by the GSB Order, the names of the 
employees and management's use of documents containing the names of employees are related to 
communications about labour relations matters in which the Ministry has a strong and compelling 
interest. According to the Ministry, the "communication" of an employee's name on a record is 
"about" a labour relations matter because both the GSB Order and the collective agreement require 
the employer to take measures to protect the identity of FRO employees. 

26 The Ministry also submits that the legal implications of the request make it clear that 
disclosing FRO employee names is an employment-related or labour relations matter. The 
disclosure of these names would likely result in more occupational health and safety grievances by 
OPSEU. OPSEU could assert non-compliance with the GSB Order and seek to file the order in the 
Superior Court of Justice under section 48(19) of the Labour Relations Act, 1995, S.O. 1995, c. 1, 
Sch. A, for the purposes of enforcement. 

27 In Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21, Iacobucci J. set out the 
current approach to statutory interpretation citing Elmer Driedger, Construction of Statutes, 2nd ed. 
(Toronto: Butterworths, 1983) at 87: 

Today there is only one principle or approach, namely, the words of an Act are to 
be read in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object of the Act, and the intention 
of Parliament. 

28 In my view, the Ministry's arguments require a distortion of the plain language of the 
exclusion in s. 65(6)3 of the Act. That section reads as follows: 

(6) Subject to subsection (7), this Act does not apply to records collected, prepared, 
maintained or used by or on behalf of an institution in relation to any of the 
following: 


3. Meetings, consultations, discussions or communications about labour 
relations or employment-related matters in which the institution has an 
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interest. 

29 To qualify for the exclusion, the record must be about labour relations or employment-related 
matters. The dictionary definition of the word "about" requires that the record do more than have 
some connection to or some relationship with a labour relations matter. "About" means "on the 
subject of or "concerning": see Concise Oxford English Dictionary, 11th ed., 2004, s.v. "about". 
This means that to qualify for the exclusion the subject matter of the record must be a labour 
relations or employment-related matter. 

30 Adopting the Ministry's broad interpretation of "about" would mean that a routine operational 
record or portion of a record connected with the core mandate of a government institution could be 
excluded from the scope of the Act because such a record could potentially be connected to an 
employment-related concern, is touched upon in a collective agreement, or could become the 
subject of a grievance. This interpretation would subvert the principle of openness and public 
accountability that the Act is designed to foster. 

31 In this regard it is important to keep in mind the purposes of the Act set out at section 1 as 
follows: 


(a) to provide a right of access to information under the control of institutions in 
accordance with the principles that, 

(i) information should be available to the public, 

(ii) necessary exemptions from the right of access should be limited and 
specific, and 

(iii) decisions on the disclosure of government information should be 
reviewed independently of government; and 

(b) to protect the privacy of individuals with respect to personal information about 
themselves held by institutions and to provide individuals with a right of access 
to that information. 

32 This concern about undermining the purpose of the Act drove the Court of Appeal's reasoning 
in its interpretation of the word "advice" in another section of the Act in Ontario (Ministry of 
Transportation) v. Ontario (Information and Privacy Commissioner) (2005), 34 Admin L.R. (4th) 

12 (C.A.), leave to appeal to S.C.C. refused, [2005] S.C.C.A. No. 563. In that case the government 
argued for a broader interpretation of the word "advice." The Court of Appeal rejected the 
government's submission and commented as follows, at para. 28: 

[T]he meaning of "advice" urged by the Ministry would not be consonant with 
[the Act's] statement of purpose. The public's right to information would be 
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severely diminished because much communication within government 
institutions would fall within the broad meaning of "advice" ... 

33 In Goodis, the government argued, among other things, that all records relating to allegations 
of misconduct against government employees in the course of employment were excluded from 
disclosure because they dealt with "employment-related matters" under clause 3 of s. 65(6) of the 
Act. The Divisional Court rejected this interpretation. The court found that the government's 
interpretation was not in accordance with the language of s. 65(6) when read in context and in light 
of its legislative history and the purpose of the Act: see Goodis, at paras. 20, 23. 

34 In rejecting the Crown's argument that s. 65(6)3 could be used to exclude records that detailed 
employees' actions, the court in Goodis, at para. 24, made the point that the scope of s. 65(6) is 
clearer when one looks at the relationship between it and s. 65(7), which states as follows: 

(7) This Act applies to the following records: 

1. An agreement between an institution and a trade union. 

2. An agreement between an institution and one or more employees which ends a 
proceeding before a court, tribunal or other entity relating to labour relations or 
to employment-related matters. 

3. An agreement between an institution and one or more employees resulting from 
negotiations about employment-related matters between the institution and the 
employee or employees. 

4. An expense account submitted by an employee of an institution to that institution 
for the purpose of seeking reimbursement for expenses incurred by the employee 
in his or her employment. 

35 Swinton J., writing on behalf of the Court, went on to conclude the following, at para. 24: 

The fact that the Act applies to the documents in subclauses 1 through 3 of s. 
65(7) suggests that the type of records excluded from the Act by s. 65(6) are 
documents related to matters in which the institution is acting as an employer, 
and terms and conditions of employment or human resources questions are at 
issue. 

36 Swinton J. further stated, at para. 25, that this conclusion was "reinforced by the legislative 
history" of ss. 65(6) and (7). Section 65(6) was added to the Act by the Bill 7, An Act to restore 
balance and stability to labour relations and to promote economic prosperity and to make 
consequential changes to statutes concerning labour relations, 1st Sess., 36th Leg., Ontario, 1995. 
The explanatory note in respect of Bill 7 provided that the Act will not apply to "certain" records 
relating to labour relations and employment matters. 
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37 On first reading of the Bill, the Honourable David Johnson, then Chair of the Management 
Board of Cabinet, stated that the proposed amendments to the Act were "to ensure the 
confidentiality of labour relations information": see Ontario, Legislative Assembly, Official Report 
of Debates (Hansard), (4 October 1995) (Hon. Allan K. McLean). On proclamation of Bill 7, the 
Management Board of Cabinet responded with the following comments to the question of whether 
labour relations documents will be exempt from disclosure under the changes to the Act: 

Yes. This change brings us in line with the private sector. Previously, orders 
under the Act made some internal labour relations information available (e.g. 
grievance information, confidential information about labour relations strategy, 
and other sensitive information) which could impact negatively on relationships 
with bargaining agents. That meant that unions had access to some employer 
labour relations information while the employer had no similar access to union 
information: see Ontario, Management Board Secretariat, Bill 7 Information 
Package, Employee Questions and Answers, (10 November 1995). 

38 The Ontario Court of Appeal's decision in Ontario (Minister of Health and Long Term Care) 
v. Mitchinson, 2003 CanLII 16894 (Ont. C.A.), illustrates that the s. 65(6) exclusion is concerned 
with records about term or conditions of employment even in non-traditional collective bargaining 
settings. In Mitchinson, at paras. 1-2, the court, overturning the Divisional Court, held that s. 65(6)3 
applied to exclude records generated by a joint committee of the Ministry of Health and Long Term 
Care and the Ontario Medical Association. The records constituted "communications that take place 
in the discharge of [the committee's] mandate" to review the conditions of work and remuneration 
of physicians, despite the absence of relations between employer and employees on the facts of the 
case. 

39 Accordingly, a purposive reading of the Act dictates that if the records in question arise in the 
context of a provincial institution's operational mandate, such as pursuing enforcement measures 
against individuals, rather than in the context of the institution discharging its mandate qua 
employer, the s. 65(6)3 exclusion does not apply. Excluding records that are created by government 
institutions in the course of discharging public responsibilities does not necessarily advance the 
legislature's objective of ensuring the confidentiality of labour relations information. However, it 
could have the effect of shielding government officials from public accountability, an effect that is 
contrary to the purpose of the Act. The government's legitimate confidentiality interests in records 
created for the purposes of discharging a government institution's specific mandate may be 
protected under exemptions in the Act, but not under s. 65(6). 

40 For these reasons, I find that the IPC's decision that FRO employees' full names are not 
excluded by s. 65(6)3 of the Act was reasonable. 

Did the IPC unreasonably fail to apply the exemptions under ss. 14(l)(e) and/or 20 of the Act? 

41 Section 14(l)(e) is an exemption for records whose disclosure "could reasonably be expected 
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to ... endanger the life or physical safety of a law enforcement officer or any other person." Section 
20 is an exemption for records whose disclosure "could reasonably be expected to seriously threaten 
the safety or health of an individual." 

42 In its decision the IPC accepted that the FRO employees whose full names would be disclosed 
were "law enforcement officers" within the meaning of s. 14(l)(e). It also accepted, at page 40 of its 
reasons, that to justify the refusal of disclosure "the institution must demonstrate that the reasons for 
resisting disclosure are not frivolous or exaggerated. However, while the expectation of harm must 
be reasonable, it need not be probable." Finally, the IPC found that while a person's subjective fear 
is a relevant factor to consider, it is not necessarily determinative. 

43 The IPC ordered disclosure of the employees' full names because it found no evidence that the 
Requester posed any threat whatsoever to the health or safety of the FRO employees in question. 
Further, while there was evidence of threats against FRO employees by other clients, there was no 
evidence that the FRO employees at issue in this application had "ever been subject to any kind of 
threat or endangerment." Finally, the IPC found, at page 44 of its decision, that the information 
contained in the records was "not the type of information that, by its nature alone, is 'potentially 
inflammatory.'" 

44 The Ministry argues that this conclusion was unreasonable because it failed to take into 
account the existence of the GSB Order, which in and of itself constituted an acknowledgment that 
the disclosure of the full names of FRO employees could pose a threat to the health and safety of 
those employees. The Ministry submits that the GSB Order was a legitimate response to the actual 
threats that had been made to FRO employees over the years. It argues that to require an actual 
threat by the Requester, or evidence that the employees at issue had been the subject of previous 
threats, places too high an evidentiary burden on the Ministry. It says that all the Ministry has to 
demonstrate was that its reasons for resisting disclosure were "not frivolous or exaggerated." 
According to the Ministry, the GSB Order and the threats leading to that order is evidence that 
clearly met this threshold. 

45 Further, disclosing the full names of employees places the Ministry in the position of violating 
the terms of the GSB Order, which contains the following sentence: 

Anyone disclosing the name of another FRO bargaining unit employee will be 
required to use the person's ISt name and I.D. number only. 

46 To reinforce its submissions, the Ministry points to the offer it made to disclose the first name 
and identification number of the employees in question. According to the Ministry, any interest the 
Requester would have in knowing who dealt with him at FRO would be met by this compromise. 

47 As a starting point for analyzing this issue, it is important to recognize that the Requester 
made his request for access under the individual privacy provisions in Part III of the Act, more 
specifically, s. 47(1), which provides as follows: 
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Every individual has a right of access to, 


(a) any personal information about the individual contained in a personal 
information bank in the custody or under the control of an institution; and 

(b) any other personal information about the individual in the custody or under the 
control of an institution with respect to which the individual is able to provide 
sufficiently specific information to render it reasonably retrievable by the 
institution. 

48 Requests for access under s. 47 are driven by the concern set out at s. 1(b) of the Act, namely, 
the protection of the "privacy of individuals with respect to personal information about themselves 
held by institutions and to provide individuals with a right of access to that information." Contrast 
this with the requests for access that can be made by members of the public under s. 10 of the Act. 
Access requests under s. 10 rest on an acknowledgment that vibrant democracies are open 
democracies, where, absent specific exemptions and exclusions, the public is entitled to know what 
the government is doing. 

49 Accordingly, a requester under s. 47( l)(b) of the Act starts with the presumption that he or she 
is entitled to the information. In this case, the Ministry claimed the exemption in s. 49(a) of the Act, 
which permits the Ministry to refuse to disclose personal information to the person to whom the 
information relates where ss. 14 or 20, among other provisions, would apply to the disclosure. In 
this regard, two principles are important. 

50 First, an individual's need for the requested information is irrelevant unless explicitly specified 
in an exemption. As the legislative history makes clear, the Act does not impose a needs test that a 
requester must meet. The Commission on Freedom of Information and Individual Privacy, 
established by the Government of Ontario in 1977, studied and prepared a report that served as a 
foundation for the Act. In its report, Public Government for Private People: The Report of the 
Commission on Freedom of Information and Individual Privacy 1980, Vol. 2 (Toronto: Queen's 
Printer, 1980), the Commission made the following comments regarding the nature of an 
individual's right to access government information, at 233: 

We think it unwise to restrict access to persons who can demonstrate a need for 
the information in question. ... To require individuals to demonstrate a need for 
information would erect a barrier to access resulting in unproductive disputes 
over the nature and value of a particular individual's interest in obtaining access 
to government information. 

51 Second, the IPC has also determined that disclosing records under s. 47, in contrast to 
disclosure under s. 10, cannot be considered "disclosure to the world." As put by the IPC in 
Reconsideration decision, Appeal PA-980251-1, Nov. 24, 2003 (unpublished), at page 5: 
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[I]t cannot be said that disclosure to the requester under section 47 is effectively 
disclosure to the world, as it would be under section 10. Disclosure under section 
47 is considered disclosure to that individual only and, clearly, in the event that a 
stranger sought the records at issue in this case under section 10, they would be 
subject to the mandatory section 21 personal privacy exemption, barring highly 
exceptional circumstances. 

52 Therefore, to the extent that the Ministry and OPSEU rely on arguments directed at the 
Requester's lack of need for the information at issue or the fear that disclosing the information to the 
Requester (who may not be a threat) would mean disclosing it to the rest of the world, those 
arguments run contrary to the statutory scheme of the Act. In particular, the scheme of the Act in 
respect of a request under s. 47( l)(b) requires demonstration that disclosure of the requested 
information to the particular requester would pose a risk to the health or safety of the identified 
individuals by the requester, rather than by the public at large, before the exemptions in ss. 14 or 20 
can be relied upon. This result flows from the fact that disclosure to the requester is not presumed to 
be disclosure to the public. 

53 I agree with the Ministry that the GSB Order does constitute some evidence of health and 
safety concerns associated with disclosing FRO employees' full names to the public in the past. 
However, that does not mean the IPC unreasonably concluded there was no evidence that 
complying with this Requester's request to disclose the documents relating to him posed a health 
and safety threat to the employees whose names are on the records in his file. 

54 First of all, as the IPC noted, there was no evidence that this Requester had engaged in 
threatening or violent behaviour. Second, there was no evidence that any of the employees whose 
names were going to be disclosed had ever been the subject of any threats by the Requester or 
anyone else. Third, there was nothing potentially inflammatory in the records themselves. Fourth, as 
mentioned, the evidence that other employees had been threatened in the past is not relevant to a 
request under s. 47(1 )(b), which requires a consideration of the risk presented by disclosure to the 
requester. Moreover, to the extent such evidence can be considered, it is insufficient to allow 
someone to do anything more than speculate that disclosing this Requester's records would pose a 
health and safety risk to the employees whose full names were in those records. 

55 The Ministry and OPSEU rely on the decision in Duncanson v. Toronto (Metropolitan) Police 
Services Board, [1999] O.J. No. 2464 (S.Ct. - Div. Ct.) as support for their view that it is sufficient 
to demonstrate a generalized concept of risk to individuals and that it is not relevant to show a risk 
that is specific to the particular requester. However, that decision did not involve a request under s. 
47(1 )(b) and therefore did not address the issues, and the balancing of the relevant considerations, in 
the present proceeding. Moreover, the court in that decision did recognize that this is a matter that is 
dependent on the facts of each case so that demonstration of a generalized risk is not necessarily 
sufficient in all cases. 
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56 The submission that the IPC acted unreasonably in refusing to accept that the GSB Order and 
the complaints that lead to that order constituted sufficient evidence, in and of itself, to meet the 
threshold for the ss. 14(l)(e) and 20 exemptions is also problematic. This issue depends upon the 
interpretation of the GSB Order which essentially incorporated an agreement between the Ministry 
and OPSEU. 

57 The GSB Order was made in response to many grievances alleging a violation of the health 
and safety provisions of the collective agreement between the Crown and OPSEU. The preamble of 
the GSB Order states in part that "without prejudice and precedent, the aforementioned parties agree 
to the following as full and final settlement." (emphasis added). The qualifying words "without 
prejudice and precedent" certainly serve as a signal that the GSB Order was meant to be confined to 
the specific circumstances giving rise to that order. 

58 Under the GSB Order the employer agreed to implement a new policy regarding the use of full 
names at FRO. Under the policy, FRO employees have a choice as to how they identify themselves 
to members of the public when they are dealing with the public over the telephone or in written 
correspondence (other than court documents). They may continue to use their full names or they 
may identify themselves by first name and employee identification number. 

59 The policy makes no mention of what is to happen in the event of an access request under the 
Act. Paragraph 4 of the GSB Order contains the sentence that the Ministry relies on for its 
submission that disclosing employees' full names in response to a request under the Act would put it 
in breach of the GSB Order: 

The Employer will inform all staff who may give out the names of FRO 
employees in response to inquiries form (sic) the public of the terms of the new 
policy provided by this settlement. Anyone disclosing the name of another FRO 
bargaining unit employee will be required to use the person's ISt name and I.D. 
number only. [Emphasis added.] 

60 Taken in context, it is my view that the sentence the Ministry relies on is meant to apply to 
other staff who may be faced with inquiries from the public about the names of fellow staff 
members. This is clear from the first sentence, which deals with the need to inform all staff about 
the new policy, and the use of the word "another" in the second sentence. By virtue of this word 
"anyone" should be read as meaning "anyone who is also a FRO bargaining unit employee." 
Accordingly, "anyone" does not extend to the Minister for this purpose. I also note that the policy 
does not deal with internal communications, including emails, or to documents for use in court 
proceedings. 

61 Therefore, there is no merit to the suggestion that complying with the IPC Order would put the 
Ministry in breach the GSB order. Employees still have the choice provided for in the GSB Order 
and that choice will continue to be respected by their fellow bargaining unit employees. The policy 
does not have a broader reach. 
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62 This conclusion is reinforced by two other important considerations pertaining to the context 
in which the GSB Order was agreed to by the parties. 

63 First, there is no suggestion that, when the GSB Order was made, the provisions of the Act 
and the important public policy goals it is designed to promote were considered by any of the 
parties or the arbitrator who made the order. Therefore, no inference can be drawn that the GSB 
Order was intended to override the provisions of the Act. 

64 Second, deciding whether to apply an exemption to a particular request for disclosure under 
the Act requires an individual exercise of discretion by the head of an institution. This discretion 
cannot be fettered in advance: see e.g. Maple Lodge Farms Ltd. v. Canada, [1981] 1 F.C. 500, affd 
[1982] 2 S.C.R. 2; and Flappy Adventure Sea Products (1991) Ltd. v. Newfoundland and Labrador 
(Minister of Fisheries and Aquaculture), 2006 NLCA 61, 260 Nfld. & P.E.I.R. 344, at paras. 20, 
23-27. Further, as the IPC pointed out at page 9 of its reasons in this case, the Minister cannot 
consent to an arrangement that would have the effect of contracting out of his or her obligations 
under the Act. 

65 The parties knew, or at the very least are deemed to know, of this very important principle of 
law. The GSB Order is, however, entirely silent with respect to such circumstances. Therefore, I 
think it is a necessary inference that the parties did not intend that the GSB Order would override 
the provisions of the Act, in particular, s. 47, dealing with an individual's right to access to personal 
information about the individual in the custody of or under the control of FRO. 

66 For these reasons, I find that the IPC's decision regarding the application of the exemptions set 
out at ss. 14(l)(e) and 20 of the Act was reasonable. 

Operational Conflict 

67 In British Columbia Telephone Co. v. Shaw Cable Systems (B.C.) Ltd., [1995] 2 S.C.R. 739, 
at para. 54, the Supreme Court of Canada established that where an operational conflict exists 
between the decisions of two administrative tribunals, it is the responsibility of the court to 
determine which of the two decisions should take precedence. In this case, the Ministry submits that 
there is an operational conflict between the IPC Order and the GSB Order. 

68 An operational conflict occurs "where compliance with the decision of one tribunal 
necessitates violation of the other tribunal's decision.": see Shaw Cable Systems, at para. 47. 
However, "[conflicts should not be sought out or artificially created by the courts as a justification 
for judicial interference. Instead, judicial interference should only be contemplated where it is 
impossible to comply with two administrative decisions in that they are in direct operational 
conflict.": see Shaw Cable Systems, at para. 53. 

69 In this case I have already addressed the question of whether compliance with the IPC Order 
requires a contravention of the GSB Order. For the reasons expressed above, I find that it does not. 
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The IPC Order in no way interferes with the Ministry's ability to carry out the policy enshrined in 
the GSB Order. FRO employees still have the choice to either disclose their full names or use their 
first names and identification numbers when they deal directly with the public and other FRO 
employees must respect that choice. Given this interpretation of the GSB Order, there is no 
operational conflict between the IPC Order and the GSB Order. 

Conclusion 

70 For these reasons, the application for judicial review is dismissed. Since no one sought costs, 
none are ordered. 
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5 . 23 of Act violates guarantee of freedom of expres¬ 
sion by failing to extend “public interest ” balancing to 
exemptions found in ss. 14 and 19 — Canadian Charter 
of Rights and Freedoms, s. 2(b) — Freedom of Informa¬ 
tion and Protection of Privacy Act, R.S.O. 1990, c. F.31, 
ss. 14, 19, 23. 


Constitutional law — Charter of Rights — Freedom 
of expression — Scope — Access to government held 
information — Whether freedom of expression protects 
access to information — If so, in what circumstances — 
Canadian Charter of Rights and Freedoms, s. 2(b). 

Access to information —Access to records — Exemp¬ 
tions — Minister refusing to disclose records relating 
to murder case, claiming exemptions under freedom of 
information legislation — Whether constitutional guar¬ 
antee of freedom of expression protects access to infor¬ 
mation — If so, in what circumstances — Canadian 
Charter of Rights and Freedoms, s. 2(b) — Freedom of 
Information and Protection of Privacy Act, R.S.O. 1990, 
c. F.31, ss. 14, 19, 23. 

The trial judge ordered a stay of proceedings in a 
murder trial, finding many instances of abusive conduct 
by state officials. The Ontario Provincial Police investi¬ 
gated and exonerated the police of misconduct without 
giving reasons for their finding. Concerned about the 
disparity between the findings at trial and the conclu¬ 
sion of the police investigation, the Criminal Lawyers’ 
Association (“CLA”) made a request under the Ontario 
Freedom of Information and Protection of Privacy Act 
(“FIPPA ”) to the responsible Minister for disclosure 
of records relating to the investigation. The records at 
issue were a lengthy police report and two documents 
containing legal advice. FIPPA exempts various cat¬ 
egories of documents from disclosure, some of which 
may be disclosed pursuant to a discretionary ministe¬ 
rial decision, including law enforcement records under 
s. 14 and solicitor-client privileged records under s. 19. 
Some records in the ministerial discretion category, but 
not those under ss. 14 and 19, are subject to a further 
review to determine whether a compelling public inter¬ 
est in disclosure clearly outweighs the purpose of the 
exemption under s. 23 of FIPPA. 


a I’information et la protection de la vie privee de l’On¬ 
tario — Particle 23 de la Loi porte-t-il atteinte au droit 
a la liberte d’expression parce qu’il n’etend pas I’exer- 
cice de mise en balance fonde sur « I’interet public » aux 
exceptions figurant aux art. 14 et 19? — Charte cana- 
dienne des droits et libertes, art. 2b) — Loi sur I’acces 
a I’information et la protection de la vie privee, L.R.O. 
1990, ch. F.31, art. 14, 19, 23. 

Droit constitutionnel — Charte des droits — Liberie 
d’expression — Porte'e — Acces aux renseignements 
detenus par le gouvernement — La liberte' d’expression 
protege-t-elle I’acces a /’information? — Si oui, dans 
quelles circonstances? — Charte canadienne des droits 
et libertes, art. 2b). 

Acces a I’information — Acces a des documents — 
Exceptions — Refits du ministre de divulguer des docu¬ 
ments relatifs a line cause pour meurtre, invoquant des 
exceptions prevues par la loi sur I’acces a /’informa¬ 
tion — Le droit a la liberte' d’expression garanti par la 
Constitution protege-t-il I’acces a /’information? — Si 
oui, dans quelles circonstances? — Charte canadienne 
des droits et libertes, art. 2b) — Loi sur I’acces a /’infor¬ 
mation et la protection de la vie privee, L.R.O. 1990, ch. 
F.31, art. 14, 19, 23. 

Le juge du proces a ordonne l’arret des procedures 
dans un proces pour meurtre, ayant releve plusieurs situa¬ 
tions ou les representants de l’Etat ont agi de maniere 
abusive. La Police provinciale de FOntario a mene une 
enquete et a conclu n’avoir rien a reprocher aux corps 
de police, sans motiver sa conclusion. Preoccupee par 
l’ecart entre les conclusions tirees lors du proces et celles 
decoulant de Fenquete policiere, la Criminal Lawyers' 
Association (« CLA ») a presente, en vertu de la Loi sur 
I’acces a /’information et la protection de la vie privee 
de FOntario (« LAIPVP ») au ministre responsable, une 
demande d’acces aux documents relatifs a Fenquete. Les 
documents en cause etaient un volumineux rapport de 
police et deux documents ou figuraient des avis juridi- 
ques. La LAIPVP soustrait diverses categories de docu¬ 
ments a la divulgation, dont certains qui peuvent etre 
divulgues par suite de l’exercice d’un pouvoir discretion- 
naire ministeriel, notamment les documents dresses au 
cours d’une enquete visant l’execution de la loi vises par 
Fart. 14 et les documents proteges par le secret profes- 
sionnel de Favocat vises par Fart. 19. En vertu de Fart. 
23 de la LAIPVP, certains documents compris dans la 
categorie de ceux assujettis a Fexercice d’un pouvoir dis- 
cretionnaire par le ministre, mais pas ceux vises par les 
art. 14 et 19, peuvent faire l’objet d’un examen supple- 
mentaire visant a determiner si la necessite manifeste de 
les divulguer dans l’interet public l’emporte sans conteste 
sur la fin visee par l’exception. 
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The Minister refused to disclose any of the records 
without explanation, claiming exemptions under, among 
other provisions, ss. 14 and 19 of FIPPA. On review, the 
Assistant Information and Privacy Commissioner held, 
without inquiring into the Minister’s exercise of discre¬ 
tion, that the impugned records qualified for exemp¬ 
tion under a number of sections of the Act, including 
ss. 14(2)(a) and 19. He noted that s. 23 did not apply to 
these two provisions of FIPPA , and accordingly, did not 
determine whether there was a compelling public inter¬ 
est at play. He also concluded that the omission of ss. 
14 and 19 from the public interest override in s. 23 did 
not constitute a breach of the CLA’s right to freedom 
of expression guaranteed under s. 2(b) of the Canadian 
Charter of Rights and Freedoms. The Divisional Court 
upheld the decision not to disclose the documents and 
agreed with the conclusion that the exclusion of ss. 14 
and 19 from s. 23 did not violate s. 2(b) of the Charter. 
In a majority decision, the Court of Appeal allowed the 
CLA’s appeal, concluding that the exemption scheme 
violated the Charter. 


Held : The appeal should be allowed. The Assistant 
Commissioner’s order confirming the constitutionality 
of s. 23 of FIPPA should be restored. The documents 
protected by s. 19 of FIPPA dealing with solicitor- 
client privilege should be exempted from disclosure. 
The claim under the law enforcement provision, s. 14 
of FIPPA , should be returned to the Commissioner for 
reconsideration. 

The real constitutional issue before the Court is 
whether the failure to extend the s. 23 public interest 
override to documents for which law enforcement or 
solicitor-client privilege are claimed violates the guar¬ 
antee of freedom of expression in s. 2(b) of the Charter. 
Section 2(b) of the Charter guarantees freedom of 
expression, but it does not guarantee access to all docu¬ 
ments in government hands. Determining whether s. 
2(b) of the Charter protects such access is essentially 
a question of how far s. 2(b) protection extends. It asks 
whether s. 2(b) is engaged at all and is best approached 
by building on the methodology set out in Irwin Toy. 


To demonstrate that there is expressive content in 
accessing these documents, a claimant must establish 


Le ministre a refuse de divulguer chacun de ces 
documents, sans donner d’explications, fondant sa deci¬ 
sion sur des exceptions prevues par la LAIPVP, entre 
autres aux art. 14 et 19. En procedant au reexamen, et 
ce, sans s’etre penche sur l’exercice par le ministre de 
son pouvoir discretionnaire, le commissaire adjoint a 
l’acces a l’information et a la protection de la vie privee 
a juge que les documents en question etaient soustraits 
a la divulgation en vertu de plusieurs dispositions de la 
loi, dont l’al. 14(2)a) et l’art. 19. II a signale que ces deux 
dispositions de la LAIPVP n’etaient pas assujetties a 
l’art. 23 et, par consequent, il n’a pas examine s’il exis- 
tait un interet public qui l’emportait sans conteste dans 
le contexte. II a aussi conclu que le fait d’avoir soustrait 
les art. 14 et 19 de la portee de l'examen fonde sur le 
principe de la primaute de l’interet public consacre par 
l’art. 23 ne portait pas atteinte au droit a la liberte d’ex- 
pression de la CLA garanti par l’al. 2b) de la Charte 
canadienne des droits et libertes. La Cour divisionnaire 
a nraintenu la decision de ne pas divulguer les docu¬ 
ments et a souscrit a la conclusion portant que le fait 
d’avoir soustrait les art. 14 et 19 de la portee de l'art. 23 
ne violait pas l’al. 2b) de la Charte. Dans une decision 
majoritaire, la Cour d’appel a accueilli le pourvoi de 
la CLA, concluant que le regime d’exception violait la 
Charte. 

Arret : Le pourvoi est accueilli. L’ordonnance du 
commissaire adjoint confirmant la constitutionnalite 
de l'art. 23 de la LAIPVP est retablie. Les documents 
proteges par l’art. 19 de la LAIPVP, qui traite du secret 
professionnel de l’avocat, sont soustraits a la divulga¬ 
tion. La demande visee par l’art. 14 de la LAIPVP, dis¬ 
position relative a l’execution de la loi, est renvoyee au 
commissaire pour reexamen. 

La veritable question constitutionnelle sur laquelle 
la Cour est appelee a statuer est celle de savoir si le 
fait que le principe de la primaute des raisons d’inte- 
ret public consacre par l’art. 23 ne s’applique pas aux 
documents a l’egard desquels on invoque le secret pro¬ 
fessionnel de l’avocat ou le privilege rattache aux ecrits 
relatifs a l'execution de la loi viole le droit a la liberte 
d’expression protege par l’al. 2b) de la Charte. L’alinea 
2b) de la Charte garantit la liberte d’expression, rnais 
il ne garantit pas l’acces a tous les documents dete¬ 
nus par le gouvernenrent. Determiner si l’al. 2b) de la 
Charte garantit un tel acces revient essentiellement a 
juger jusqu’ou s’etend la protection conferee par cette 
disposition. Cela suppose de se denrander si l’al. 2b) est 
nreme en cause et il est preferable d’aborder la question 
en se fondant sur la methode enoncee dans Irwin Toy. 

Pour demontrer que l’acces a ces documents donnera 
acces a un contenu expressif, un demandeur doit etablir 
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that the denial of access effectively precludes mean¬ 
ingful public discussion on matters of public interest. 
If this necessity is established, a prima facie case for 
production is made out, but the claimant must go on 
to show that there are no countervailing considerations 
inconsistent with production. A claim for production 
may be defeated, for example, if the documents are 
protected by a privilege, as privileges are recognized 
as appropriate derogations from the scope of protec¬ 
tion offered by s. 2(b) of the Charter. It may also be 
that a particular government function is incompatible 
with access to certain documents, and these documents 
may remain exempt from disclosure because it would 
impact the proper functioning of affected institutions. 
If the claim survives this second step, then the claimant 
establishes that s. 2(b) is engaged, and the only remain¬ 
ing question is whether the government action infringes 
that protection. 

The legislature’s decision not to make documents 
under ss. 14 and 19 subject to the s. 23 public inter¬ 
est override does not violate the right to free expres¬ 
sion guaranteed by s. 2(b) of the Charter. The CLA has 
not demonstrated that meaningful public discussion of 
the handling of the investigation and prosecution of the 
murder cannot take place under the current legislative 
scheme. Even if the first step were met, the CLA would 
face the further challenge of demonstrating that access 
to ss. 14 and 19 documents, obtained through the s. 23 
override, would not impinge on privileges or impair the 
proper functioning of relevant government institutions. 
Sections 14 and 19 are intended to protect documents 
from disclosure on these very grounds. 


On the record before us, it is not established that the 
CLA could satisfy the requirements of the framework 
and, as a result, s. 2(b) is not engaged. In any event, the 
impact of the absence of a s. 23 public interest over¬ 
ride in relation to documents under ss. 14 and 19 is so 
minimal that even if s. 2(b) were engaged it would not 
be breached. The ultimate answer to the CLA’s claim 
is that the absence of a second-stage review, provided 
by the s. 23 override for documents within ss. 14 and 
19, does not significantly impair any hypothetical right 
to access government documents given that those sec¬ 
tions, properly interpreted, already incorporate consid¬ 
erations of the public interest. The CLA therefore would 
not meet the test because it could not show that the state 
has infringed its rights to freedom of expression. 


que le refus d’y donner acces empeche en realite la tenue 
d’un debat public significatif sur des questions d’interet 
public. Si l’existence de cette necessite est demontree, il 
est etabli prima facie que les documents devraient etre 
divulgues. Toutefois, le demandeur doit ensuite demon- 
trer que la protection n’est pas ecartee par des considera¬ 
tions compensatoires incompatibles avec la divulgation. 
Une demande de divulgation peut echouer, par exemple, 
si les documents sont proteges par un privilege, puisqu’il 
est admis que les privileges echappent a juste titre a la 
portee de la protection offerte par l’al. 2b) de la Charte. 
Une fonction gouvernementale particuliere peut aussi 
etre incompatible avec l’acces a certains documents et 
ces documents peuvent etre soustraits a la divulgation 
parce que celle-ci nuirait au bon fonctionnement des ins¬ 
titutions touchees. Si la demande survit a cette deuxieme 
etape, le demandeur etablit que l’al. 2b) est en cause et 
il ne reste alors qu’a determiner si la mesure prise par le 
gouvernement porte atteinte a cette protection. 

La decision du legislateur d’avoir soustrait les docu¬ 
ments vises par les art. 14 et 19 a fapplication du prin- 
cipe de la primaute de finteret public consacre par fart. 
23 ne porte pas atteinte a la liberte d’expression garan- 
tie par l’al. 2b) de la Charte. La CLA n’a pas demontre 
qu’il est impossible de discuter de maniere significative 
de la gestion de f enquete sur le meurtre ainsi que de la 
poursuite sous le regime legislatif actuel. Meme si elle 
satisfaisait a la premiere exigence, la CLA aurait un ob¬ 
stacle supplemental a surmonter, soit celui de demon- 
trer que faeces aux documents vises par les art. 14 et 
19, grace au principe de la primaute consacre par fart. 
23, n’empieterait pas sur des privileges ou n’entraverait 
pas le bon fonctionnement des institutions gouverne- 
mentales visees. Les articles 14 et 19 visent a soustraire 
des documents a la divulgation pour ces motifs precis. 

Sur la foi du dossier dont nous sommes saisis, il n’est 
pas prouve que la CLA pourrait satisfaire aux exigen¬ 
ces du cadre d’analyse et, en consequence, l’al. 2b) n’est 
pas en cause. Quoi qu'il en soit, f incidence du fait que le 
principe de la primaute de l’interet public prevu a fart. 
23 ne s’applique pas aux documents vises par les art. 14 
et 19 est si minime que meme si l’al. 2b) etait en cause, 
il ne serait pas porte atteinte au droit qu’il garantit. La 
reponse ultime a la demande de la CLA est la suivante : 
l’absence du reexamen decoulant du principe de la pri¬ 
maute de finteret public consacre par fart. 23 pour les 
documents vises par les art. 14 et 19 n’entrave pas consi- 
derablement un droit hypothetique d’acces aux docu¬ 
ments gouvernementaux, puisque ces dispositions, bien 
interpretees, tiennent deja compte de f interet public. La 
CLA ne satisferait done pas au test parce qu’elle ne pour¬ 
rait pas demontrer que f Etat a porte atteinte a sa liberte 
d’expression. 
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In reviewing the Minister's decision not to dis¬ 
close the records, the Commissioner must determine 
whether the exemptions were properly claimed and, if 
so, whether the Minister’s exercise of discretion was 
reasonable. In this case, the order pertaining to the 
claim under s. 14 of FIPPA should be returned to the 
Commissioner for reconsideration. The Commissioner 
upheld the Minister’s decision without reviewing the 
Minister's exercise of discretion under ss. 14 and 19 
of FIPPA because s. 23 did not apply to these sec¬ 
tions. The absence of reasons and the failure of the 
Minister to order disclosure of any part of the volumi¬ 
nous documents sought raise concerns which should 
have been investigated by the Commissioner. Had the 
Commissioner conducted an appropriate review of the 
Minister's decision, he might well have reached a dif¬ 
ferent conclusion as to whether the Minister’s discretion 
under s. 14 was properly exercised. 


The Commissioner’s decision on the s. 19 claim, 
however, should be upheld. It is difficult to see how 
these records could have been disclosed under the 
established rules on solicitor-client privilege and based 
on the facts and interests at stake. 
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En reexaminant la decision du ministre de ne pas 
divulguer les documents, le commissaire doit decider 
si les exceptions ont ete invoquees a bon droit et, le 
cas echeant, si le ministre a exerce son pouvoir discre- 
tionnaire raisonnablement. En l'espece, l’ordonnance 
relative a la demande visee par l’art. 14 de la LAIPVP 
est renvoyee au commissaire pour reexamen. Le com¬ 
missaire a confirme la decision du ministre de ne pas 
divulguer les documents demandes, et ce, sans exami¬ 
ner l’exercice par le ministre du pouvoir discretionnaire 
que lui conferent les art. 14 et 19 de la LAIPVP parce 
que l’art. 23 ne s’applique pas a eux. L’absence de motifs 
et l’omission par le ministre d’ordonner la divulgation 
de quelque passage que ce soit des volumineux docu¬ 
ments auxquels l’acces a ete demande soulevent des 
preoccupations sur lesquelles le commissaire aurait du 
se pencher. Si ce dernier avait reexamine adequatement 
la decision du ministre, il aurait tres bien pu conclure 
autrement quant au caractere adequat de l’exercice par 
le ministre du pouvoir discretionnaire que lui confere 
l’art. 14. 

Par contre, la decision du commissaire quant a la 
demande visee par Part. 19 est maintenue. II est difficile 
de concevoir comment ces documents auraient pu etre 
divulgues compte tenu des regies etablies en matiere de 
secret professionnel de l’avocat ainsi que des faits et des 
interets en cause. 
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The judgment of the Court was delivered by 


The Chief Justice and Abella J. — 

1. Overview 

[1] Access to information in the hands of public 
institutions can increase transparency in govern¬ 
ment, contribute to an informed public, and enhance 
an open and democratic society. Some information 
in the hands of those institutions is, however, enti¬ 
tled to protection in order to prevent the impair¬ 
ment of those very principles and promote good 
governance. 

[2] Both openness and confidentiality are pro¬ 
tected by Ontario's freedom of information legis¬ 
lation, the Freedom of Information and Protection 
of Privacy Act, R.S.O. 1990, c. F.31 (“ FIPPA ” or 
the “Act”). The relationship between them under 
this scheme is at the heart of this appeal. At issue 
is the balance struck by the Ontario legislature in 
exempting certain categories of documents from 
disclosure. 

[3] The Act exempts various categories of docu¬ 
ments from disclosure. This case concerns records 
that may be disclosed pursuant to a discretionary 
ministerial decision. More particularly, this case 
concerns records prepared in the course of law 
enforcement investigations (s. 14) and records pro¬ 
tected by solicitor-client privilege (s. 19). The Act 
provides that some records in the ministerial dis¬ 
cretion category are subject to a further review to 
determine whether a compelling public interest 
in disclosure clearly outweighs the purpose of the 
exemption under s. 23 of FIPPA. The Act does not 


Paul B. Schabas et Ryder Gilliland, pour les 
intervenantes l’Association canadienne des jour- 
naux, Ad IDEM/Canadian Media Lawyers’ 
Association et l'Association canadienne des jour- 
nalistes. 

Catherine Beagan Flood et Iris Fischer, pour 
l’intervenante l'Association des libertes civiles de 
la Colombie-Britannique. 

Version frangaise du jugement de la Cour rendu 
par 

La Juge en chef et la juge Abella — 

1. Apergu 

[1] L’acces a 1'information detenue par les ins¬ 
titutions publiques peut accroitre la transparence 
du gouvernement, aider le public a se former une 
opinion eclairee et favoriser une societe ouverte 
et democratique. Certains renseignements detenus 
par ces institutions doivent toutefois etre proteges 
pour empecher une atteinte a ces memes principes 
et promouvoir une bonne gouvernance. 

[2] La loi ontarienne en matiere d’acces a l'in- 
formation, la Loi sur Vacces a 1’information et la 
protection de la vie privee, L.R.O. 1990, ch. F.31 
(« LAIPVP » ou la « Loi »), protege a la fois l'ouver- 
ture et la confidentialite. Le rapport entre ces 
valeurs, pour l’application de ce regime legislatif, 
est au cceur du present pourvoi qui porte sur I’equi- 
libre etabli par le legislateur ontarien en prevoyant 
pour certaines categories de documents des excep¬ 
tions a la divulgation. 

[3] La Loi soustrait diverses categories de docu¬ 
ments a la divulgation. La presente affaire traite 
de documents qui peuvent etre divulgues par suite 
de l'exercice d'un pouvoir discretionnaire minis- 
teriel. Plus particulierement, la presente affaire 
concerne des documents dresses au cours d’une 
enquete visant l’execution de la loi (art. 14) et des 
documents proteges par le secret professionnel de 
l’avocat (art. 19). L’article 23 de la LAIPVP prevoit 
que certains documents compris dans la categorie 
de ceux assujettis a l'exercice d’un pouvoir discre¬ 
tionnaire par le ministre peuvent faire l'objet d’un 
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require this additional public interest review for 
solicitor-client records or law enforcement records. 


[4] The Criminal Lawyers’ Association (“CLA”) 
is an advocacy group representing members of 
the criminal defence bar in Ontario. It is seek¬ 
ing records in the hands of the Crown relating to 
a murder case which gave rise to judicial expres¬ 
sions of concern: two documents containing legal 
advice and a 318-page report looking into alleged 
police misconduct. The Minister refused to dis¬ 
close either the report or related documents, stating 
that the exemptions in the Act for solicitor-client 
privilege and law enforcement privilege covered all 
the material. On review, the Assistant Information 
and Privacy Commissioner held, without inquir¬ 
ing into the Minister’s exercise of discretion, that 
the impugned records qualified for exemption 
under a number of sections of the Act, including 
ss. 14(2)(a) and 19. He noted that s. 23 did not apply 
to these two provisions of the Act and, as such, he 
did not determine whether there was a compelling 
public interest at play here in the context of ss. 14 
and 19. 


[5] Section 2(b) of the Canadian Charter of Rights 
and Freedoms guarantees freedom of expression, 
but it does not guarantee access to all documents 
in government hands. Access to documents in gov¬ 
ernment hands is constitutionally protected only 
where it is shown to be a necessary precondition of 
meaningful expression, does not encroach on pro¬ 
tected privileges, and is compatible with the func¬ 
tion of the institution concerned. 


[6] The CLA argues that the Act’s failure in s. 
23 to include a public interest review for solicitor- 
client and law enforcement privileged documents 


examen supplementaire visant a determiner si la 
necessite manifeste de les divulguer dans l’interet 
public l’emporte sans conteste sur la fin visee par 
1’exception. La Loi n'exige la tenue d’un tel examen 
additionnel de l'interet public ni pour les documents 
proteges par le secret professionnel de l'avocat et ni 
pour ceux relatifs a l'execution de la loi. 

[4] La Criminal Lawyers’ Association (« CLA ») 
represente les interets des avocats de la defense de 
1’Ontario. Elle demande Faeces a deux documents 
oil figurent des avis juridiques et a un rapport de 318 
pages sur des allegations d’inconduite de la police, 
des documents detenus par le ministere public et qui 
concernent une cause pour meurtre qui a donne lieu 
a des expressions de preoccupation judiciaire. Le 
ministre a refuse de divulguer tant le rapport que 
les documents qui y etaient lies, enongant que les 
exceptions prevues a la Loi relativement au secret 
professionnel de l’avocat et a l’execution de la loi 
visaient tous les documents. En procedant au reexa- 
men, et ce, sans s'etre penche sur l’exercice par le 
ministre de son pouvoir discretionnaire, le commis- 
saire adjoint a Faeces a l'information et a la protec¬ 
tion de la vie privee a juge que les documents en 
question etaient soustraits a la divulgation en vertu 
de plusieurs dispositions de la Loi, dont l’al. 14(2)a) 
et Fart. 19. II a signale que ces deux dispositions 
n'etaient pas assujetties a Fart. 23 et, par conse¬ 
quent, il n'a pas examine s'il existait, en l'espece, un 
interet public qui l’emportait sans conteste dans le 
contexte de l’application des art. 14 et 19. 

[5] L'alinea 2b) de la Cliarte canadienne des 
droits et libertes garantit la liberte d’expression, 
mais il ne garantit pas Faeces a tous les documents 
detenus par le gouvernement. En effet, Faeces a ces 
documents n’est protege, sur le plan constitutionnel, 
que lorsqu'il est demontre qu’il s'agit d’une condi¬ 
tion qui doit necessairement etre realisee pour qu'il 
soit possible de s’exprimer de maniere significa¬ 
tive, qu’il n'empiete pas sur des privileges proteges, 
et qu’il est compatible avec la fonction de Finstitu- 
tion en cause. 

[6] Selon la CLA, le fait que Fart. 23 ne pre- 
voit pas de reexamen au regard de l'interet public 
relativement aux documents vises par le secret 
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violates freedom of expression in s. 2(b) of the 
Charter. For the reasons that follow, we conclude 
that there is no such violation. 


[7] This said, it is not clear on the material before 
us that the Assistant Commissioner, in applying 
the Act, fully considered the scope of his discre¬ 
tion under s. 14, the law enforcement provision. We 
therefore remit this matter to the Commissioner for 
reconsideration to determine whether any or all of 
the report should be disclosed. 


2. Background 

[8] This case arises out of the murder of Domenic 
Racco in 1983, for which four men (Anthony 
Musitano, Domenic Musitano, Guiseppe Avignone, 
and William Rankin) were originally charged. 
They pled guilty to lesser charges in 1985. In 1990, 
two other individuals, Graham Rodney Court and 
Peter Dennis Monaghan, were alleged to have been 
hired to kill Racco. Court and Monaghan were con¬ 
victed after a jury trial in 1991. 


[9] In 1995, the Ontario Court of Appeal ordered 
a new trial for Monaghan on the basis, inter alia, of 
fresh evidence (R. v. Court (1995), 23 O.R. (3d) 321). 
It was evidence that had been lost before trial, but 
the police did not reveal its loss to the defence until 
two-and-a-half years after the trial. A new trial was 
also ordered, for both Monaghan and Court, based 
on inadequate jury instructions at trial. 


[10] Both men applied for a stay of proceedings 
in 1997 on the grounds of a breach of their Charter 
rights. Glithero J. concluded that their rights under 
ss. 7, 11(h) and 11(d) of the Charter had been vio¬ 
lated to such a degree that the proceedings should 
be stayed, stating: 


professionnel de 1’avocat ou a ceux relatifs a l’exe- 
cution de la loi porte atteinte a la liberte depres¬ 
sion protegee par l’al. 2b) de la Charte. Pour les 
motifs qui suivent, nous concluons a l'absence 
d’une telle atteinte. 

[7] Cela etant dit, il nest pas clair, selon les ren- 
seignements dont nous disposons, que lorsqu’il a 
applique la Loi le commissaire adjoint a pris en 
consideration toute la portee du pouvoir discretion- 
naire que lui confere Fart. 14, soit la disposition 
relative a Fapplication de la loi. Nous renvoyons 
done cette question au commissaire pour reexamen 
afin qu’il determine si certains passages du rapport 
ou sa totalite devraient etre divulgues. 

2. Contexte 

[8] La presente affaire decoule du meurtre de 
Domenic Racco en 1983, a Fegard duquel quatre 
hommes (Anthony Musitano, Domenic Musitano, 
Guiseppe Avignone et William Rankin) ont ete ini- 
tialement accuses. En 1985, ces hommes ont plaide 
coupables a des accusations moindres. En 1990, il 
a ete allegue que deux autres individus, Graham 
Rodney Court et Peter Dennis Monaghan, avaient 
ete engages pour tuer M. Racco. Apres avoir subi 
un proces devant jury, M. Court et M. Monaghan 
ont ete declares coupables en 1991. 

[9] En 1995,laCourd’appeldel’Ontarioaordonne 
la tenue d'un nouveau proces pour M. Monaghan 
compte tenu, entre autres, de Fexistence de nou- 
veaux elements de preuve (R. c. Court (1995), 23 
O.R. (3d) 321). Ceux-ci avaient ete perdus avant le 
proces, mais ce n'est que deux ans et demi apres 
ce proces que la police a revele cette perte a la 
defense. La tenue d'un nouveau proces a egalement 
ete ordonnee, tant pour M. Monaghan que pour M. 
Court, en raison de directives inadequates donnees 
au jury lors du proces. 

[10] En 1997, les deux hommes ont demande F ar¬ 
ret des procedures pour cause d’atteinte aux droits 
que leur garantit la Charte. Le juge Glithero a 
conclu que les droits que leur garantissent Fart. 7 
et les al. llh) et d) de la Charte avaient ete violes a 
un point tel que Finstance devait etre arretee. Voici 
comment il s’est exprime : 
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. . . I have found many instances of abusive conduct 
by state officials, involving deliberate non-disclosure, 

deliberate editing of useful information, negligent breach 

of the duty to maintain original evidence, improper 

cross-examination and jury addresses during the first 

trial. That prejudice is completed. The improper cross- 
examinations and jury address would not be repeated 
at a new trial and the completed prejudice with respect 
to those issues would not therefore be perpetuated in a 
new trial. The effects or prejudice caused by the abu¬ 
sive conduct in systematic non-disclosure, deliberate 
revision of materials so as to exclude useful informa¬ 
tion to the defence, and the unexplained loss, or breach 
of the duty to preserve, of so much original evidence 
would be perpetuated through a future trial in that 
the defence cannot be put back into the position they 
would originally have been, and which in my view they 
were entitled to maintain throughout the trial process. 
That evidence is gone, either entirely or to the extent 
of severely diminishing the utility of the evidence, and 
the prejudice thereby occasioned has only been exag¬ 
gerated by the passage of time since the 1991 trial and 
prior to the belated disclosure of this information in 
1996. [Emphasis added.] 


(R. v. Court (1997), 36 O.R. (3d) 263 (Gen. Div.), 
p. 300) 

[11] Asa result of Glithero J.'s rebuke, the Ontario 
Provincial Police (“OPP”) undertook an investiga¬ 
tion into the conduct of the Halton Regional Police, 
the Hamilton-Wentworth Regional Police, and the 
Crown Attorney in the case. In a terse press release 
on April 3, 1998, the OPP exonerated the police on 
the grounds that there was “no evidence that the of¬ 
ficers attempted to obstruct justice by destroying or 
withholding a vital piece of evidence” and “no evi¬ 
dence that information withheld from defence was 
done deliberately and with the intent to obstruct 
justice”. Despite the clear public interest in know¬ 
ing why the misconduct found by Glithero J. did 
not merit criminal charges, the OPP offered no 
explanation for its conclusions. 


[TRADUCTION] . . . j’ai releve plusieurs situations ou 
les representants de l’Etat ont agi de maniere abusive, 

notamment cn dissimulant deliberement certains ren- 
seignements, en modifiant deliberement des renseigne- 

ments utiles, en manquant par negligence a Fobligation 

de conserver des elements de preuve originaux, en effec¬ 

tual des contre-interrogatoires inappropries et en don- 
nant un expose incorrect au jury durant le premier proces. 

Le prejudice decoulant de ces situations est realise. La 

tenue d’un nouveau proces permettrait de corriger les 
contre-interrogatoires et exposes inappropries et ne per- 
petuerait done pas le prejudice decoulant de ces situations. 
Par contre, les consequences ou le prejudice decoulant du 
comportement abusif lie a la non-divulgation systemati- 
que, a la modification deliberee de documents visant a 
soustraire des renseignements utiles a la connaissance de 
la defense et la perte non expliquee d’autant d’elements de 
preuve originaux, ou le manquement a fobligation de les 
conserver seraient perpetues dans un proces futur puisque 
la defense ne peut etre remise dans la situation qui aurait 
ete la sienne initialement et qu’elle avait le droit, selon 
moi, de conserver tout au long du proces. Ces elements 
de preuve ont disparu, soit dans leur totalite soit dans une 
telle mesure que leur utilite est serieusement reduite, et 
le prejudice decoulant de cet abus n’a pu que s'aggraver 
avec l’ecoulement du temps entre le proces de 1991 et la 
divulgation tardive de cette information en 1996. [Nous 
soulignons.] 

(. R. c. Court (1997), 36 O.R. (3d) 263 (Div. gen.), 
p. 300) 

[11] En raison du blame formule par le juge 
Glithero, la Police provinciale de l’Ontario 
(« PPO ») a mene une enquete sur la conduite de 
la police regionale de Halton, de la police regio- 
nale de Hamilton-Wentworth et du procureur de la 
Couronne dans l’affaire. Dans son communique de 
presse laconique du 3 avril 1998, la PPO a affirme 
n'avoir rien trouve a reprocher aux corps de police 
puisque [TRADUCTION] « rien ne demontrait que les 
policiers avaient tente d’entraver la justice en detrui- 
sant ou en dissimulant des elements de preuve cru- 
ciaux » et que « rien n etablissait que les renseigne¬ 
ments n’ayant pas ete communiques a la defense 
avaient ete dissimules deliberement dans le but d’en¬ 
traver la justice ». Bien qu'il soit manifestement dans 
l'interet public de savoir pourquoi la conduite repre¬ 
hensible constatee par le juge Glithero ne meritait 
pas de faire l'objet d'accusations criminelles, la PPO 
n'a aucunement motive ses conclusions. 
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[12] Concerned about the disparity between 
the findings of Glithero J. and the conclusions 
reached by the OPP, the CLA made a request under 
FIPPA to the Minister of the Solicitor General 
and Correctional Services (later the Minister of 
Public Safety and Security and now the Minister of 
Community Safety and Correctional Services) for 
disclosure of records relating to the OPP investiga¬ 
tion. The records at issue were a 318-page police 
report detailing the results of the OPP’s investi¬ 
gation; a March 12, 1998 memorandum from a 
Crown Attorney to the Regional Director of Crown 
Operations containing legal advice with respect to 
the police report; and a March 24, 1998 letter from 
the Regional Director of Crown Operations to a 
police official also containing legal advice on the 
OPP investigation. 


[13] The Minister refused to disclose any of these 
records, claiming several exemptions under the Act, 
including: s. 14 (law enforcement), s. 19 (solicitor- 
client privilege), s. 20 (danger to health and safety), 
and s. 21 (personal privacy). He did not explain 
how or why each of these exemptions applied to the 
material in question and did not address the possi¬ 
bility of partial disclosure. 


[14] The CLA appealed the Minister’s decision 
not to disclose the records to the Commissioner 
pursuant to s. 50(l)(a) of FIPPA. 

[15] The Minister’s decision was reviewed by the 
Assistant Information and Privacy Commissioner, 
Tom Mitchinson. Reliance on the s. 20 exemption 
was withdrawn. On May 5, 2000, Mr. Mitchinson 
upheld the propriety of the Minister’s decision not 
to disclose the records (IPC Order PO-1779). He 
found that the public interest in disclosure “clearly 
outweigh[ed]” the purpose of the exemption on the 
facts of this case, and would have applied the s. 
23 override with respect to the s. 21 personal pri¬ 
vacy exemption; however, he upheld the Minister’s 


[12] Preoccupee par l’ecart entre les conclu¬ 
sions du juge Glithero et cedes de la PPO, la CLA 
a presente, en vertu de la LAIPVP au ministre du 
Solliciteur general et des Services correctionnels 
(plus tard ministre de la Surete et de la Securite 
publique et aujourd'hui ministre de la Securite 
communautaire et des Services correctionnels), 
une demande d'acces aux documents relatifs a Pen- 
quete de la PPO. Les documents en cause etaient 
les suivants : un rapport de police de 318 pages 
exposant en detail les resultats de l'enquete de la 
PPO; un memoire date du 12 mars 1998, redige 
par un procureur de la Couronne a l'intention du 
directeur regional des Operations de la Couronne 
et contenant des avis juridiques concernant le rap¬ 
port de police; ainsi qu'une lettre, datee du 24 mars 
1998, du directeur regional des Operations de la 
Couronne adressee a un responsable de la police et 
contenant egalement des avis juridiques concernant 
l’enquete menee par la PPO. 

[13] Le ministre a refuse de divulguer chacun 
de ces documents. II a fonde sa decision sur plu- 
sieurs exceptions prevues par la Loi, notamment 
a Part. 14 (execution de la loi), a Part. 19 (secret 
professionnel de l'avocat), a Part. 20 (menace a la 
sante et a la securite) et a Part. 21 (vie privee). 11 n’a 
pas explique comment ni pourquoi chacune de ces 
exceptions s’appliquait aux documents en question 
et il n’a pas traite de la possibility d’une divulgation 
partielle. 

[14] La CLA a interjete appel devant le commis- 
saire, en vertu de Pal. 50(l)a) de la LAIPVP, de la 
decision du ministre de ne pas divulguer les docu¬ 
ments. 

[15] La decision du ministre a ete reexaminee par 
Tom Mitchinson, commissaire adjoint a l'informa- 
tion et a la protection de la vie privee. Le minis¬ 
tre ne se fondait alors plus sur Pexception prevue a 
Part. 20. Le 5 mai 2000, M. Mitchinson a confirme 
le bien-fonde de la decision du ministre de ne pas 
divulguer les documents (CAIPVP, ordonnance 
PO-1779). II a conclu que la necessity de divulguer 
les documents dans l'interet public [TRADUCTION] 
« l’emport[ait] sans conteste » sur la fin visee par 
Pexception compte tenu des faits de l'espece et il 
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refusal because the other claimed exemptions (ss. 
14 and 19) are not included within the s. 23 over¬ 
ride. He was also asked to consider whether the 
omission of ss. 14 and 19 from the public interest 
override constituted a breach of the CLA’s Charter 
right to freedom of expression. He concluded that 
it did not. 


[16] At the Divisional Court, Blair R.S.J. upheld 
the decision not to disclose the documents and 
agreed with the conclusion that the F1PPA exemp¬ 
tion scheme did not violate s. 2(b) of the Charter. 
(2004), 70 O.R. (3d) 332. 

[17] The appeal was allowed by the Court of 
Appeal: 2007 ONCA 392, 86 O.R. (3d) 259. 
LaForme J.A., for the majority, concluded that the 
exemption scheme in F1PPA violated the Charter. 
Juriansz J.A. dissented, concluding that there was 
no Charter violation, and questioned whether 
expression was genuinely at issue at all. 

[18] The Minister appealed the matter to this 
Court on the issue of the constitutionality of s. 23, 
given the exclusion of ss. 14 and 19 from its scope. 
Before this Court, and before the Court of Appeal 
for that matter, the CLA based its attack on the 
constitutionality of the statutory scheme and not on 
the Minister’s exercise of discretion under either s. 
14 or s. 19. 

3. The Legislative Scheme 

[19] The Act provides for limited access to infor¬ 
mation in the government’s hands. Section 10(1) 
provides for general rights of access to information, 
subject to a limited number of statutory exemp¬ 
tions: 

10. — (1) Every person has a right of access to a 
record or a part of a record in the custody or under the 
control of an institution unless, 


aurait applique le principe de la primaute des rai¬ 
sons d'interet public consacree par l’art. 23 pour 
ecarter l’exception relative a la vie privee creee par 
l’art. 21. II a toutefois maintenu le refus du minis- 
tre parce que les autres exceptions invoquees (celles 
prevues aux art. 14 et 19) ne sont pas assujetties a 
cette primaute consacree par l’art. 23. On lui a ega- 
lement demande d'examiner si le fait d'avoir sous- 
trait les art. 14 et 19 de la portee de 1’art. 23 portait 
atteinte au droit a la liberte d'expression de la CLA 
garanti par la Charte. M. Mitchinson a conclu par 
la negative. 

[16] Le juge principal regional Blair, de la Cour 
divisionnaire, a maintenu la decision de ne pas 
divulguer les documents et a souscrit a la conclusion 
portant que le regime d'exception de la LAIPVP ne 
violait pas l’al. 2b) de la Charte : (2004), 70 O.R. 
(3d) 332. 

[17] L’appel a ete accueilli par la Cour d'ap- 
pel : 2007 ONCA 392, 86 O.R. (3d) 259. Le juge 
LaForme, au nom des juges majoritaires, a conclu 
que le regime d’exception de la LAIPVP violait la 
Charte. Le juge Juriansz, dissident, a conclu qu’il 
n’y avait pas de violation de la Charte, tout en met- 
tant en doute le fait que la liberte d’expression soit 
meme en cause en l’espece. 

[18] Le ministre a interjete appel devant notre 
Cour quant a la question de la constitutionnalite de 
l’art. 23, du fait que cette disposition ne s’applique 
pas aux art. 14 et 19. Devant notre Cour, de meme 
d’ailleurs que devant la Cour d'appel, la CLA a 
fonde sa contestation sur l'inconstitutionnalite du 
regime legislatif et non sur 1’exercice par le minis¬ 
tre de son pouvoir discretionnaire en application de 
l’art. 14 ou de 1’art. 19. 

3. Le regime legislatif 

[19] La Loi prevoit un droit limite d'acces a l’in- 
formation detenue par le gouvernement. Le para- 
graphe 10(1) prevoit un droit general d'acces a 1’in- 
formation, sous reserve de certaines exceptions 
prevues a la Loi : 

10 (1) Chacun a un droit d’acces a un document ou 
une partie de celui-ci dont une institution a la garde ou 
le controle, sauf dans fun ou l’autre des cas suivants : 
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(a) the record or the part of the record falls within 
one of the exemptions under sections 12 to 22; 
or 

(b) the head is of the opinion on reasonable grounds 
that the request for access is frivolous or vexa¬ 
tious. 

[20] The exemptions include Cabinet records 
(s. 12); advice to government (s. 13); law enforce¬ 
ment records (s. 14); records relating to relations 
with other governments (s. 15); defence records (s. 
16); third-party information (s. 17); records related 
to Ontario's economic and other interests (s. 18); 
records to which solicitor-client privilege applies 
(s. 19); records whose disclosure might reasona¬ 
bly be expected to seriously threaten the safety or 
health of an individual (s. 20); personal information 
(s. 21); records putting species at risk (s. 21.1); and 
information already or soon to be publicly avail¬ 
able (s. 22). 


[21] There is no discretion, and disclosure must 
be refused in the case of some categories of exemp¬ 
tions, including Cabinet records, records contain¬ 
ing certain third-party information, and records 
containing personal information. Other categories 
of exemptions are discretionary. They include the 
exemptions at issue in this case: law enforcement 
records under s. 14 and solicitor-client privileged 
records under s. 19. 


[22] Section 14, dealing with law enforcement 
records, states: 

14. —(1) A head may refuse to disclose a record 
where the disclosure could reasonably be expected to, 

(a) interfere with a law enforcement matter; 


a) le document ou la partie du document fait l’objet 
d’une exception aux termes des articles 12 a 22; 

b) la personne responsable est d’avis, fonde sur des 
motifs raisonnables, que la demande d’acces est 
frivole ou vexatoire. 

[20] Les exceptions comprennent, entre autres, 
les documents du cabinet (art. 12), les conseils au 
gouvernement (art. 13), les documents concernant 
Fexecution de la loi (art. 14), les documents relatifs 
aux rapports avec d’autres autorites gouvernemen- 
tales (art. 15), les documents relatifs a la defense 
(art. 16), les renseignements concernant des tiers 
(art. 17), les documents relatifs aux interets eco- 
nomiques et autres de 1’Ontario (art. 18), les docu¬ 
ments qui sont proteges par le secret professionnel 
de Favocat (art. 19), les documents dont il est rai- 
sonnable de s'attendre a ce que la divulgation ait 
pour effet de compromettre gravement la sante ou 
la securite d’un particulier (art. 20), les renseigne¬ 
ments personnels (art. 21), les documents dont la 
divulgation risquerait de mettre des especes en 
peril (art. 21.1) et les renseignements deja publies 
ou bientot accessibles au public (art. 22). 

[21] II n'y a aucun pouvoir discretionnaire et la 
divulgation de documents vises par certaines de ces 
exceptions doit etre refusee, notamment dans le cas 
des exceptions qui visent les documents du cabinet, 
les documents contenant certains renseignements 
concernant des tiers et les documents contenant 
des renseignements personnels. La divulgation des 
documents vises par les autres categories d’excep- 
tions fait l’objet d'une decision discretionnaire. Ces 
autres exceptions comprennent celles en cause en 
Fespece, soit celle visant les documents relatifs a 
Fexecution de la loi dont il est question a Fart. 14 
et cede relative aux dossiers proteges par le secret 
professionnel de Favocat dont fait etat Fart. 19. 

[22] L’article 14, qui traite des documents relatifs 
a Fexecution de la loi, prevoit ce qui suit: 

14 (1) La personne responsable peut refuser de divul- 
guer un document si la divulgation devait avoir pour 
effet probable, selon le cas : 

a) de faire obstacle a une question qui concerne 
Fexecution de la loi; 
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(b) interfere with an investigation undertaken with 
a view to a law enforcement proceeding or from 
which a law enforcement proceeding is likely to 
result; 

(c) reveal investigative techniques and procedures 
currently in use or likely to be used in law 
enforcement; 

(d) disclose the identity of a confidential source 
of information in respect of a law enforcement 
matter, or disclose information furnished only 
by the confidential source; 

(e) endanger the life or physical safety of a law 
enforcement officer or any other person; 

(f) deprive a person of the right to a fair trial or 
impartial adjudication; 

(g) interfere with the gathering of or reveal law 
enforcement intelligence information respect¬ 
ing organizations or persons; 

(h) reveal a record which has been confiscated from 
a person by a peace officer in accordance with 
an Act or regulation; 

(i) endanger the security of a building or the secu¬ 
rity of a vehicle carrying items, or of a system 
or procedure established for the protection 
of items, for which protection is reasonably 
required; 

(j) facilitate the escape from custody of a person 
who is under lawful detention; 

(k) jeopardize the security of a centre for lawful 
detention; or 

(l) facilitate the commission of an unlawful act or 
hamper the control of crime. 

(2) A head may refuse to disclose a record, 

(a) that is a report prepared in the course of law 

enforcement, inspections or investigations by 

an agency which has the function of enforcing 

and regulating compliance with a law ; 

(b) that is a law enforcement record where the dis¬ 
closure would constitute an offence under an 
Act of Parliament; 

(c) that is a law enforcement record where the dis¬ 
closure could reasonably be expected to expose 


b) de faire obstacle a l’enquete rnenee prealable- 
rnent a une instance judiciaire ou qui y aboutira 
vraisenrblablement; 

c) de reveler des techniques et precedes d’enquete 
qui sont presentement ou qui seront vraisembla- 
blement en usage dans l'execution de la loi; 

d) de divulguer l’identite d’une source d’informa- 
tion confidentielle reliee a l'execution de la loi 
ou de divulguer des renseignements obtenus 
uniquement de cette source; 

e) de constituer une menace a la vie ou a la secu¬ 
rite physique d’un agent d’execution de la loi ou 
d’une autre personne; 

f) de priver une personne de son droit a un proces 
equitable ou a un jugement impartial; 

g) de faire obstacle a l’obtention de renseignements 
secrets relies a l’execution de la loi a l’egard de 
certaines organisations ou de certaines person- 
nes ou de les reveler; 

h) de reveler un document qui a ete confisque a une 
personne par un agent de la paix, conformement 
a une loi ou a un reglement; 

i) de compromettre la securite d’un immeuble ou 
d’un vehicule servant au transport de certains 
articles ou au systeme ou mode de protection de 
ces articles, dont la protection est normalenrent 
exigee; 

j) de faciliter l’evasion d’une personne legalenrent 
detenue; 

k) de compromettre la securite d’un centre de 
detention legale; 

l) de faciliter la perpetration d’un acte illegal ou 
d’entraver la repression du crime. 

(2) La personne responsable peut refuser de divul¬ 
guer un document, selon le cas : 

a) qui constitue un rapport dresse au cours de l'exe- 

cution de la loi, de l’inspection ou de l’enquete 
menees par un organisme charge d’assurer et de 

reglenrenter Fobservation de la loi ; 

b) qui est relie a l'execution de la loi et dont la 
divulgation constituerait une infraction a une loi 
du Parlement; 

c) qui est relie a l’execution de la loi et dont la 
divulgation donnerait raisonnablement lieu de 
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the author of the record or any person who has 
been quoted or paraphrased in the record to 
civil liability; or 

(d) that contains information about the history, 
supervision or release of a person under the 
control or supervision of a correctional author¬ 
ity. 

(3) A head may refuse to confirm or deny the exist¬ 
ence of a record to which subsection (1) or (2) apply. 

(4) Despite clause (2) (a), a head shall disclose a 
record that is a report prepared in the course of routine 
inspections by an agency where that agency is author¬ 
ized to enforce and regulate compliance with a particu¬ 
lar statute of Ontario. 

(5) Subsections (1) and (2) do not apply to a record 
on the degree of success achieved in a law enforcement 
program including statistical analyses unless disclo¬ 
sure of such a record may prejudice, interfere with or 
adversely affect any of the matters referred to in those 
subsections. 

Section 19 deals with solicitor-client privilege. At 
the material time, it stated: 

19. A head may refuse to disclose a record that is 
subject to solicitor-client privilege or that was prepared 
by or for Crown counsel for use in giving legal advice 
or in contemplation of or for use in litigation. 


[23] The Minister asserting the exemption has 
the burden of demonstrating that it applies. Any 
decision made by a Minister is subject to review by 
the Commissioner. In reviewing ministerial deci¬ 
sions made pursuant to certain exemptions, the 
Commissioner considers the public interest pursu¬ 
ant to s. 23, the “public interest override”: 


23. An exemption from disclosure of a record under 
sections 13 [advice to government], 15 [relations with 
other governments], 17 [third-party information], 18 
[economic and other interests of Ontario], 20 [danger to 
safety or health], 21 [personal privacy] and 21.1 [species 


craindre que son auteur, la personne qui est citee 
ou dont les mots ont ete paraphrases dans le 
document, ne soit l’objet de poursuites civiles; 

d) oil figurent les renseignements relies aux ante¬ 
cedents, a la surveillance ou a la mise en liberte 
d’une personne confiee au controle ou a la sur¬ 
veillance d’une administration correctionnelle. 

(3) La personne responsable peut refuser de confir¬ 
mer ou de nier l’existence du document vise au paragra- 
phe (1) ou (2). 

(4) Malgre l’alinea (2) a), la personne responsable 
divulgue le document qui constitue un rapport dresse 
dans le cadre d’inspections de routine effectuees par un 
organisme autorise a assurer et a reglementer l’observa- 
tion d’une loi particuliere de l’Ontario. 

(5) Les paragraphes (1) et (2) ne s’appliquent pas 
au document qui a trait au degre de succes atteint dans 
le cadre d’un programme d’execution de la loi, y com- 
pris les analyses statistiques, sauf si la divulgation de ce 
document est susceptible de nuire, de faire obstacle ou 
de porter atteinte a la poursuite des objectifs vises a ces 
paragraphes. 

L’article 19 traite des documents vises par le secret 
professionnel de l’avocat. Au moment en cause, il 
prevoyait ce qui suit: 

19 La personne responsable peut refuser de divul- 
guer un document protege par le secret professionnel de 
l’avocat. II en est de meme d’un document elabore par 
l’avocat-conseil de la Couronne, ou pour son compte, 
qui l’utilise soit dans la communication de conseils juri- 
diques, soit a l’occasion ou en prevision d’une instance. 

[23] Lorsque le ministre se fonde sur une excep¬ 
tion pour refuser de divulguer un document, il a le 
fardeau de demontrer quelle s’applique. En outre, 
toutes les decisions prises par un ministre peu- 
vent etre portees en appel devant le commissaire. 
En reexaminant les decisions ministerielles prises 
en application de certaines exceptions, le commis¬ 
saire tient compte de Finteret public vise a Fart. 23, 
c'est-a-dire de la « primaute des raisons d'interet 
public » : 

23 L’exception a la divulgation visee aux articles 13 
[conseils au gouvernement], 15 [rapports avec d’autres 
autorites gouvernementales], 17 [renseignements concer- 
nant des tiers], 18 [interets economiques et autres 
de l’Ontario], 20 [menace a la sante ou a la securite], 
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at risk] does not apply where a compelling public inter¬ 
est in the disclosure of the record clearly outweighs the 
purpose of the exemption . 

[24] The s. 23 public interest override does not 
apply to documents exempted from disclosure for 
law enforcement (s. 14) and solicitor-client privi¬ 
lege (s. 19). The main issue in this case, as it was 
argued before us, is whether this renders s. 23 
unconstitutional. 


[25] When an exemption is invoked by the head 
of an institution (the Minister) under ss. 13, 15, 17, 
18, 20, 21 and 21.1, the effect of s. 23 is to require 
the Commissioner to not only review whether 
the exemption was validly claimed, but whether 
the public interest in the disclosure of the record 
“clearly outweighs the purpose of the exemption” 
(Ontario (Ministry of Finance) v. Ontario (Inquiry 
Officer) (1998), 5 Admin. L.R. (3d) 175 (Ont. Div. 
Ct.), rev’d (1999), 13 Admin. L.R. (3d) 1 (C.A.)). 


[26] This public interest override was a late addi¬ 
tion to the legislation. The Attorney General took 
the position that it would undermine the context of 
the Act: 

You are just saying to them, ignore the standards of 
the Act that the Legislature has set up and do what you 
please by looking at the public interest. 

[27] Nevertheless, a public interest provision was 
eventually introduced for some but not all catego¬ 
ries of exemptions on the insistence of some of the 
members of the legislature. This was despite the fact 
that the Williams Commission Report on which the 
Act was based had not specifically recommended its 
adoption (Ontario, Public Government for Private 
People: The Report of the Commission on Freedom 
of Information and Individual Privacy (1980) (the 
“Williams Commission" Report); Speech by Tom 
Mitchinson, Assistant Commissioner, Ontario 
Information and Privacy Commissioner, “Public 


21 [vie privee] et 21.1 [especes en peril] ne s’applique pas 
si la necessite manifeste de divulguer le document dans 

Finteret public l’emporte sans conteste sur la fin visee 
par l’exception . 

[24] La primaute des raisons d'interet public 
consacree par Fart. 23 ne s'applique pas aux docu¬ 
ments qui sont soustraits a la divulgation parce 
qu'ils concernent l'execution de la loi (art. 14) ou 
parce qu’ils sont vises par le secret professionnel de 
Favocat (art. 19). La principale question a trancher 
en Fespece, telle quelle a ete plaidee devant nous, 
est celle de savoir si Fart. 23 est de ce fait incons- 
titutionnel. 

[25] Lorsque la personne responsable d'une insti¬ 
tution (le ministre) se fonde sur une des exceptions 
prevues aux art. 13, 15, 17, 18, 20, 21 et 21.1 pour 
refuser de divulguer un document, Fart. 23 exige 
du commissaire qu’il reexamine non seulement si 
Fexception a ete invoquee a bon droit, mais ega- 
lement si Finteret public a ce que le document soit 
divulgue [TRADUCTION] « Femporte sans conteste 
sur la fin visee par Fexception » ( Ontario (Ministry 
of Finance) c. Ontario (Inquiry Officer) (1998), 5 
Admin. L.R. (3d) 175 (C. div. Ont.), inf. par (1999), 
13 Admin. L.R. (3d) 1 (C.A.)). 

[26] Ce principe de la primaute des raisons d'in¬ 
teret public a ete ajoute tardivement dans la Loi. 
Le procureur general etait d'avis qu’il en minerait 
l'esprit: 

[TRADUCTION] Vous leur dites tout simplement, ignorez 
les normes fixees par la Loi et etablies par le legisla¬ 
tes et faites ce que vous voulez en regardant Finteret 
public. 

[27] Quoi qu'il en soit, en definitive, une disposi¬ 
tion relative a Finteret public qui ne s’appliquait qu'a 
certaines categories d'exceptions a ete ajoutee a la 
Loi par suite de l’insistance de certains deputes. Le 
legislates a procede a cet ajout en depit du fait que 
le rapport de la Commission Williams sur lequel la 
Loi etait fondee n'avait pas specifiquement recom- 
mande son adoption (Ontario, Public Government 
for Private People : The Report of the Commission 
on Freedom of Information and Individual Privacy 
(1980) (le rapport de la « Commission Williams »); 
Discours de Tom Mitchinson, commissaire adjoint, 


2010 SCC 23 (Can LI I) 









832 


ONT. V. CRIM. LAWYERS’ASSN. The Chief Justice and Abella J. 


[2010] 1 S.C.R. 


Interest” and Ontario’s Freedom of Information 
and Protection of Privacy Act, February 16, 2001). 


[28] This review of the general statutory scheme 
brings us to the specific challenge before us. The 
CLA argued that s. 23 of FIPPA infringes s. 2(b) of 
the Charter by failing to extend the “public inter¬ 
est" balancing to the exemptions found in ss. 14 
and 19 concerning law enforcement and solicitor- 
client privileged records. 


4. Is the Legislation Constitutional? 

[29] It is essential to correctly frame the real 
constitutional issue before the Court. That issue is 
whether the failure to extend the s. 23 public inter¬ 
est override to documents for which law enforce¬ 
ment or solicitor-client privilege are claimed vio¬ 
lates the guarantee of freedom of expression in s. 
2(b) of the Charter. 


Commissaire a 1’information et a la protection de 
la vie privee de l’Ontario, « Public Interest » and 
Ontario’s Freedom of Information and Protection 
of Privacy Act, 16 fevrier 2001). 

[28] Ce survol du regime legislatif nous amene a 
la contestation specifique dont nous sommes saisis. 
La CLA a soutenu que Fart. 23 de la LAIPVP 
viole l’al. 2b) de la Charte parce qu'il n'etend pas 
l’exercice de mise en balance fonde sur « l'interet 
public » aux exceptions figurant aux art. 14 et 19 
qui concernent les documents relatifs a Fexecution 
de la loi et ceux vises par le secret professionnel de 
Favocat. 

4. La Loi est-elle constitutionnelle? 

[29] II est essentiel de bien circonscrire la verita¬ 
ble question constitutionnelle sur laquelle la Cour 
est appelee a statuer. II s’agit de savoir si le fait 
que le principe de la primaute des raisons d’inte- 
ret public consacre par Fart. 23 ne s’applique pas 
aux documents a l’egard desquels on invoque le 
secret professionnel de Favocat ou le privilege rat- 
tache aux ecrits relatifs a Fexecution de la loi viole 
le droit a la liberte d'expression protege par Fal. 2b) 
de la Charte. 


(a) Access to Information Under Section 2(b) of 
the Charter 


a) L’acces a 1’information dans le contexte de 
Tapplication de Pal. 2b) de la Charte 


[30] The first question to be addressed is whether 
s. 2(b) protects access to information and, if so, in 
what circumstances. For the reasons that follow, 
we conclude that s. 2(b) does not guarantee access 
to all documents in government hands. Section 
2(b) guarantees freedom of expression, not access 
to information. Access is a derivative right which 
may arise where it is a necessary precondition of 
meaningful expression on the functioning of gov¬ 
ernment. 

I [31] Determining whether s. 2(b) of the Charter 
requires access to documents in government hands 
in a particular case is essentially a question of how 
far s. 2(b) protection extends. A question arises as 
to how the issue should be approached. The courts 


[30] II faut d’abord decider si Fal. 2b) garan- 
tit Faeces a Finformation et, si oui, dans quelles 
circonstances. Pour les motifs qui suivent, nous 
concluons que Fal. 2b) ne garantit pas Faeces a 
tous les documents detenus par le gouvernement. II 
garantit la liberte d’expression, pas Faeces a Finfor¬ 
mation. L’acces est un droit derive qui peut interve- 
nir lorsqu’il constitue une condition qui doit neces- 
sairement etre realisee pour qu’il soit possible de 
s’exprimer de maniere significative sur le fonction- 
nement du gouvernement. 

[31] Determiner si l’exercice du droit garanti a 
Fal. 2b) de la Charte suppose Faeces a des docu¬ 
ments detenus par le gouvernement dans un cas en 
particulier revient essentiellement a juger jusqu'oii 
s’etend la protection conferee par cette disposition. 
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below were divided on whether the analysis should 
follow the model adopted in Dunmore v. Ontario 
(Attorney General), 2001 SCC 94, [2001] 3 S.C.R. 
1016. In their argument before this Court, some of 
the parties also placed reliance on Dunmore and on 
this Court’s subsequent decision in Baier v. Alberta, 
2007 SCC 31, [2007] 2 S.C.R. 673. In our view, 
nothing would be gained by furthering this debate. 
Rather, it is our view that the question of access 
to government information is best approached by 
building on the methodology set in Irwin Toy Ltd. 
v. Quebec (Attorney General), [1989] 1 S.C.R. 927, 
at pp. 967-68, and in Montreal (City) v. 2952-1366 
Quebec Inc., 2005 SCC 62, [2005] 3 S.C.R. 141. 
The main question in this case is whether s. 2(b) is 
engaged at all. We conclude that the scope of the 
s. 2(b) protection includes a right to access to doc¬ 
uments only where access is necessary to permit 
meaningful discussion on a matter of public impor¬ 
tance, subject to privileges and functional con¬ 
straints. We further conclude, as discussed more 
fully below, that in this case these requirements are 
not satisfied. As a result, s. 2(b) is not engaged. 


[32] The Irwin Toy framework involves three 
inquiries: (1) Does the activity in question have 
expressive content, thereby bringing it within 
the reach of s. 2(h)? (2) Is there something in the 
method or location of that expression that would 
remove that protection? (3) If the activity is pro¬ 
tected, does the state action infringe that protec¬ 
tion, either in purpose or effect? These steps were 
developed in Montreal (City) (at para. 56) in the 
context of expressive activities, but the princi¬ 
ples animating them equally apply to determining 
whether s. 2(b) requires the production of govern¬ 
ment documents. 


[33] This leads us to more detailed comments 
on the scope of s. 2(b) protection where the issue 
is access to documents in government hands. To 


Comment faut-il aborder cette question? Les tribu- 
naux d’instances inferieures etaient divises quant a 
savoir si l’analyse devrait suivre le modele adopte 
dans Dunmore c. Ontario (Procureur general), 
2001 CSC 94, [2001] 3 R.C.S. 1016. Dans leurs 
observations devant la Cour, certaines parties se 
sont aussi fondees sur Dunmore et sur la decision 
subsequente de la Cour dans Baier c. Alberta, 2007 
CSC 31, [2007] 2 R.C.S. 673. Selon nous, il n'y 
aurait aucun avantage a poursuivre ce debat. Nous 
croyons, en effet, qu'il serait preferable d’aborder 
la question de l'acces aux renseignements gouver- 
nementaux en se fondant sur la methode enoncee 
dans Irwin Toy Ltd. c. Quebec (Procureur general), 
[1989] 1 R.C.S. 927, p. 967-968, et dans Montreal 
(Ville) c. 2952-1366 Quebec Inc., 2005 CSC 62, 
[2005] 3 R.C.S. 141. La question principale, en 
l’espece, est celle de savoir si l’al. 2b) est meme en 
cause. Nous concluons que la protection conferee 
par l’al. 2b) comporte notamment un droit d'ac- 
ces a certains documents, seulement si l’acces est 
necessaire a la tenue d’une discussion significative 
sur une question d’importance pour le public, et ce, 
sous reserve de privileges et de contraintes fonc- 
tionnelles. Nous concluons, de plus, comme nous 
l’etayerons ulterieurement que, en 1'espece, il n’est 
pas satisfait a ces exigences. Par consequent, l’al. 
2b) n'est pas en cause. 

[32] Le cadre d’analyse prescrit par Irwin Toy 
s’articule autour de trois questions : (1) L'activite 
en question a-t-elle un contenu expressif neces¬ 
saire pour entrer dans le champ d’application de la 
protection offerte par l’al. 2b)'! (2) Y a-t-il quelque 
chose dans le lieu ou le mode d’expression ayant 
pour effet d'ecarter cette protection? (3) Si l'activite 
est protegee, la mesure prise par l'Etat porte-t-elle 
atteinte, par son objet ou par son effet, au droit pro¬ 
tege? Ces etapes ont ete elaborees dans Montreal 
(Ville) (par. 56), dans le contexte d'activites expres- 
sives, mais les principes qui les animent peuvent 
tout aussi bien s'appliquer a la question de savoir si 
l’al. 2b) contraint le gouvernement a divulguer des 
documents. 

[33] Cela nous conduit a commenter plus en detail 
la portee de la protection offerte par l’al. 2b) lors- 
que la question porte sur l’acces a des documents 
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demonstrate that there is expressive content in 
accessing such documents, the claimant must estab¬ 
lish that the denial of access effectively precludes 
meaningful commentary. If the claimant can show 
this, there is a prima facie case for the production 
of the documents in question. But even if this prima 
facie case is established, the claim may be defeated 
by factors that remove s. 2(b) protection, e.g. if the 
documents sought are protected by privilege or if 
production of the documents would interfere with 
the proper functioning of the governmental institu¬ 
tion in question. If the claim survives this second 
step, then the claimant establishes that s. 2(b) is 
engaged. The only remaining question is whether 
the government action infringes that protection. 


[34] The first inquiry into expressive content asks 
whether the demand for access to information fur¬ 
thers the purposes of s. 2(b). In the case of demands 
for government documents, the relevant s. 2(b) pur¬ 
pose is usually the furtherance of discussion on 
matters of public importance. 

[35] Not every demand for government informa¬ 
tion serves this purpose. Thus the jurisprudence 
holds that there is no general right of access to 
information. The position is well put in Ontario 
(Attorney General) v. Fineberg (1994), 19 O.R. (3d) 
197 (Div. Ct.), per Adams J.: 

By contrast, our political access makes government 
bureaucracy accountable to elected officials who, in 
turn, conduct their business in the context of public 
elections and legislatures and where the media, again, 
play a fundamental reporting role. . . . Against this tra¬ 
dition, it is not possible to proclaim that s. 2(b) entails a 
general constitutional right of access to all information 

under the control of government and this is particularly 

so in the context of an application relating to an active 

criminal investigation. [Emphasis added; p. 204.] 

[36] To show that access would further the pur¬ 
poses of s. 2(b), the claimant must establish that 
access is necessary for the meaningful exercise 


detenus par le gouvernement. Pour demontrer que 
Faeces a de tels documents donnera acces a un 
contenu expressif, le demandeur doit etablir que le 
refus d’y donner acces empeche en realite de for- 
muler des commentaires significatifs. S'il y par- 
vient, il aura etabli prima facie que les documents 
en question doivent etre divulgues. Cependant, la 
demande peut malgre tout echouer en raison de 
Fexistence de facteurs qui ecartent la protection 
prevue a Fal. 2b) soit, par exemple, si les docu¬ 
ments auxquels on demande Faeces sont proteges 
par un privilege ou si leur divulgation interfererait 
avec le bon fonctionnement de Finstitution gouver- 
nementale en cause. Si la demande survit a cette 
deuxieme etape, le demandeur etablit que Fal. 2b) 
est en cause. II ne reste alors qu’a determiner si la 
mesure prise par le gouvernement porte atteinte a 
cette protection. 

[34] La premiere etape de Fexamen du contenu 
expressif vise a repondre a la question de savoir si 
la demande d'acces a Finformation realise l'objet de 
Fal. 2b). Dans le cas de demandes visant des docu¬ 
ments gouvernementaux, l'objet pertinent de Fal. 
2b) est habituellement d’alimenter la discussion sur 
des questions d'importance pour le public. 

[35] Ce ne sont pas toutes les demandes visant des 
renseignements gouvernementaux qui servent cette 
fin. Ainsi, selon la jurisprudence, il n'existe pas 
de droit general d’acces a Finformation. Ce point 
de vue est bien exprime par le juge Adams dans 
Ontario (Attorney General) c. Fineberg (1994), 19 
O.R. (3d) 197 (C. div.) : 

[TRADUCTION] Par contre, Faeces au gouvernement 
dont nous disposons rend la bureaucratie responsable 
envers les elus qui, a leur tour, menent leurs affaires dans 
le contexte d’elections et de legislatures et ou les medias, 
a nouveau, jouent le role fondamental de rapporter les 
faits. [. . .] Compte tenu de cette tradition, il n’est pas 
possible d'affirmer que Fal. 2b) confere un droit consti- 
tutionnel general d’acces a tous les renseignements que 

controle le gouvernement. Cela est particulierement vrai 

dans le contexte d'une demande relative a une enquete 
criminelle cn cours. [Nous soulignons; p. 204.] 

[36] Pour demontrer que Faeces realiserait l'objet 
de Fal. 2b), le demandeur doit etablir que Faeces est 
necessaire pour qu’on puisse s'exprimer librement 
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of free expression on matters of public or politi¬ 
cal interest: see Irwin Toy, at pp. 976 and 1008; 
Thomson Newspapers Co. v. Canada (Attorney 
General), [1998] 1 S.C.R. 877. On this basis, the 
Court has recognized access to information under 
s. 2(b) in the judicial context: “members of the 
public have a right to information pertaining to 
public institutions and particularly the courts” 
0 Edmonton Journal v. Alberta (Attorney General), 
[1989] 2 S.C.R. 1326, atp. 1339). The “open courts” 
principle is “inextricably tied to the rights guaran¬ 
teed by s. 2(b) ” because it “permits the public to 
discuss and put forward opinions and criticisms 
of court practices and proceedings” (Canadian 
Broadcasting Corp. v. New Brunswick (Attorney 
General), [1996] 3 S.C.R. 480, at para. 23, per 
La Forest J.). 


[37] In sum, there is a prima facie case that s. 2(b) 
may require disclosure of documents in government 
hands where it is shown that, without the desired 
access, meaningful public discussion and criticism 
on matters of public interest would be substantially 
impeded. As Louis D. Brandeis famously wrote in 
his 1913 article in Harper’s Weekly entitled “ What 
Publicity Can Do”: “Sunlight is said to be the best 
of disinfectants . . . .” Open government requires 
that the citizenry be granted access to government 
records when it is necessary to meaningful public 
debate on the conduct of government institutions. 


[38] If this necessity is established, a prima facie 
case for production is made out. However, the 
claimant must go on to show that the protection 
is not removed by countervailing considerations 
inconsistent with production. 

[39] Privileges are recognized as appropriate der¬ 
ogations from the scope of the protection offered by 
s. 2(b) of the Charter. The common law privileges, 
like solicitor-client privilege, generally represent 


de maniere significative sur des questions d’interet 
public oil politique : voir Irwin Toy, p. 976 et 1008; 
Thomson Newspapers Co. c. Canada (Procureur 
general), [1998] 1 R.C.S. 877. En se fondant sur ce 
principe, la Cour a reconnu faeces a finformation 
comme composante de l'al. 2b) dans le contexte 
judiciaire, statuant que « le public a le droit d’etre 
informe de ce qui se rapporte aux institutions 
publiques et particulierement aux tribunaux » 
(Edmonton Journal c. Alberta (Procureur general), 
[1989] 2 R.C.S. 1326, p. 1339). « Le principe de 
la publicite des debats en justice est inextricable - 
ment lie aux droits garantis a l’al. 2b). Grace a ce 
principe, le public [. . .] [peut] ensuite [. . .] discuter 
des pratiques des tribunaux et des procedures qui 
s’y deroulent, et [. . .] emettre des opinions et des 
critiques a cet egard » (Societe Radio-Canada c. 
Nouveau-Brunswick (Procureur general), [1996] 3 
R.C.S. 480, par. 23, le juge La Forest). 

[37] En somme, il est etabli prima facie que l’al. 
2b) peut contraindre le gouvernement a divulguer 
les documents qu'il detient lorsqu'il est demontre 
que, sans faeces souhaite, les discussions publiques 
significatives sur des questions d’interet public et 
les critiques a leur egard seraient considerablement 
entravees. Comme fa ecrit Louis D. Brandeis dans 
son celebre article de 1913 publie dans le Harper’s 
Weekly et intitule « What Publicity Can Do » : 
[TRADUCTION] « La lumiere du soleil est le meilleur 
des disinfectants . . . ». Pour que le gouvernement 
ceuvre de maniere transparente, il faut que l'en- 
semble des citoyens puisse avoir acces aux docu¬ 
ments gouvernementaux lorsque cela est necessaire 
pour la tenue d'un debat public significatif sur la 
conduite d'institutions gouvernementales. 

[38] Si l'existence de cette necessity est demon¬ 
tree, il est etabli prima facie que les documents 
devraient etre divulgues. Toutefois, le demandeur 
doit ensuite demontrer que la protection n'est pas 
ecartee par des considerations compensatoires 
incompatibles avec la divulgation. 

[39] Il est admis que les privileges echappent a 
juste titre a la portee de la protection offerte par 
l’al. 2b) de la Charte. Les privileges reconnus par 
la common law, comme le secret professionnel de 
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situations where the public interest in confidenti¬ 
ality outweighs the interests served by disclosure. 
This is also the rationale behind common law priv¬ 
ileges that have been cast in statutory form, like 
the privilege relating to confidences of the Queen’s 
Privy Council under s. 39 of the Canada Evidence 
Act, R.S.C. 1985, c. C-5. Since the common law and 
statutes must conform to the Charter, assertions of 
particular categories of privilege are in principle 
open to constitutional challenge. However, in prac¬ 
tice, the outlines of these privileges are likely to be 
well settled, providing predictability and certainty 
to what must be produced and what remains pro¬ 
tected. 


[40] It may also be that a particular government 
function is incompatible with access to certain doc¬ 
uments. For example, it might be argued that while 
the open court principle requires that court hear¬ 
ings and judgments be open and available for public 
scrutiny and comment, memos and notes leading to 
a judicial decision are not subject to public access. 
This would impair the proper functioning of the 
court by preventing full and frank deliberation and 
discussion at the pre-judgment stage. The principle 
of Cabinet confidence for internal government dis¬ 
cussions offers another example. The historic func¬ 
tion of a particular institution may assist in deter¬ 
mining the bounds of institutional confidentiality, 
as discussed in Montreal (City), at para. 22. In that 
case, this Court acknowledged that certain govern¬ 
ment functions and activities require privacy (para. 
76). This applies to demands for access to informa¬ 
tion in government hands. Certain types of docu¬ 
ments may remain exempt from disclosure because 
disclosure would impact the proper functioning of 
affected institutions. 


l’avocat, correspondent generalement a des situa¬ 
tions oil l’interet public a ce que les renseigne- 
ments restent confidentiels Femporte sur les inte- 
rets que servirait la divulgation. C'est egalement la 
logique qui explique Fexistence des privileges de 
common law desormais consignes dans la legisla¬ 
tion, comme le privilege relatif aux renseignements 
confidentiels du Conseil prive de la Reine codifie a 
Fart. 39 de la Loi sur la preuve du Canada, L.R.C. 
1985, ch. C-5. Puisque tant la common law que les 
lois doivent etre conformes a la Charte, la crea¬ 
tion de categories particulieres de privileges peut 
en principe faire l’objet de contestations fondees 
sur la Constitution. Cependant, en pratique, ces 
privileges seront vraisemblablement bien circons- 
crits, ce qui offre une previsibilite et une certitude 
quant a ce qui doit etre divulgue et a ce qui reste 
protege. 

[40] Une fonction gouvernementale particuliere 
peut aussi etre incompatible avec Faeces a certains 
documents. Par exemple, on pourrait plaider que 
si le principe de la publicite des debats judiciai- 
res suppose que les audiences soient ouvertes au 
public et que les jugements soient rendus publics 
pour qu’ils fassent les unes et les autres l’objet d’un 
examen et de commentaires publics, les notes de 
service preparees dans le cadre de Felaboration 
d’un jugement n'ont pas a etre rendues publiques. 
En effet, leur divulgation nuirait au bon fonction- 
nement de la cour puisque les juges ne pourraient 
pas deliberer et discuter pleinement et franche- 
ment avant de rendre leurs decisions. Le principe 
de la confidentialite des deliberations du cabinet 
quant a des discussions gouvernementales inter¬ 
nes en est un autre exemple. Comme Fillustre l'ar- 
ret Montreal (Ville), au par. 22, l'historique de la 
fonction d’une institution en particulier peut aussi 
aider a determiner le degre de confidentialite dont 
elle devrait beneficier. Dans cet arret, la Cour a 
reconnu que certaines fonctions et activites gou¬ 
vernementales requierent un certain isolement 
(par. 76). Ce principe s'applique aux demandes 
d’acces a l’information detenue par le gouver- 
nement. Certains types de documents peuvent 
etre soustraits a la divulgation parce que celle- 
ci nuirait au bon fonctionnement des institutions 
touchees. 
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(b) The Constitutionality of Section 23 

[41] The CLA argues that the failure of the leg¬ 
islature to make the s. 23 public interest override 
applicable to the exemptions in ss. 14 and 19 denies 
it access to the documents it seeks and thus violates 
s. 2(b) of the Charter. The CLA argues that if the 
override were applicable, the CLA would be enti¬ 
tled to the records in question due to their public 
interest nature. 

[42] We first address the question of the extent to 
which the absence of a s. 23 public interest override 
impairs the ability to obtain documents protected 
by ss. 14 and 19 of the Act. Against this back¬ 
ground, we ask whether s. 2(b) is engaged in the 
case at bar, and if so, whether it is breached. 


(i) The Impact of the Absence of the Section 

23 Public Interest Override in This Case 


[43] In our view, it is not established that the 
absence of a s. 23 review for public interest sig¬ 
nificantly impairs the CLA’s access to documents 
it would otherwise have had. Law enforcement 
privilege and solicitor-client privilege already take 
public interest considerations into account and, 
moreover, confer a discretion to disclose the infor¬ 
mation on the Minister. For the reasons that follow, 
we conclude that the public interest override con¬ 
tained in s. 23 would add little to what is already 
provided for in ss. 14 and 19 of the Act. 


[44] We turn first to records prepared in the 
course of law enforcement, which are dealt with 
under s. 14 of the Act. As jurisprudence surround¬ 
ing concepts such as informer privilege and pros¬ 
ecutorial discretion attests, there is a strong public 
interest in protecting documents related to law 
enforcement: R. v. Basi, 2009 SCC 52, [2009] 3 
S.C.R. 389; R. v. Metropolitan Police Comr., Ex 
parte Blackburn, [1968] 1 All E.R. 763 (C.A.), at 
p. 769, cited in R. v. Campbell, [1999] 1 S.C.R. 


b) La constitutionnalite cle Tart. 23 

[41] Pour la CLA, le fait que le principe de la pri¬ 
maute de l'interet public consacre par Part. 23 ne 
s'applique pas aux exceptions visees par les art. 14 
et 19 lui bloque l'acces aux documents quelle cher- 
che a obtenir et, par consequent, enfreint Fal. 2b) 
de la Charte. La CLA allegue que, si ce principe 
s'appliquait, elle aurait le droit d'obtenir les docu¬ 
ments en cause parce qu’ils sont d'interet public. 

[42] Nous traiterons d'abord de la question du 
degre auquel Fabsence du principe de la primaute 
de l'interet public consacre par Fart. 23 entrave 
Fobtention des documents proteges par les art. 14 
et 19 de la Loi. A la lumiere de cette reflexion, nous 
nous demanderons si Fal. 2b) est en cause en l'es- 
pece et, le cas echeant, s’il a ete porte atteinte au 
droit qui y est garanti. 

(i) L'incidence de Fabsence du principe de la 

primaute de l'interet public consacre par 

Fart. 23 en l'espece 

[43] Selon nous, il n’est pas prouve que Fabsence 
du reexamen en fonction de l'interet public prevu 
a Fart. 23 entrave considerablement l’acces pour 
la CLA a des documents quelle aurait autrement 
obtenus. Le privilege relatif a Fexecution de la loi 
et le secret professionnel de Favocat tiennent deja 
compte de l’interet public et, qui plus est, conferent 
au ministre le pouvoir discretionnaire de divulguer 
les renseignements qu'ils visent. Pour les motifs 
qui suivent, nous concluons que le principe de la 
primaute de l’interet public consacre par Fart. 23 
ajouterait bien peu a ce qui est deja prevu aux art. 
14 et 19 de la Loi. 

[44] Tout d'abord, examinons les documents pre¬ 
pares dans le cadre de Fexecution de la loi, soit 
ceux qui sont vises par Fart. 14 de la Loi. Comme 
en atteste la jurisprudence relative a des notions 
comme celles du privilege de Findicateur de police 
et du pouvoir discretionnaire de la poursuite, il 
est clairement dans l’interet public de proteger 
les documents relatifs a Fexecution de la loi : R. 
c. Basi, 2009 CSC 52, [2009] 3 R.C.S. 389; R. c. 
Metropolitan Police Comr., Ex parte Blackburn, 
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565, at para. 33; R. v. Power, [1994] 1 S.C.R. 601, 
at p. 623, per L’Heureux-Dube J.; R. v. Regan, 2002 
SCC 12, [2002] 1 S.C.R. 297, at para. 64, per LeBel 
J.; Krieger v. Law Society of Alberta, 2002 SCC 
65, [2002] 3 S.C.R. 372, at para. 32; R. v. Beaudry, 
2007 SCC 5, [2007] 1 S.C.R. 190, at para. 48, per 
Charron J. Section 14 of the Act reflects this. The 
legislature in s. 14(1) has in effect declared that 
disclosure of records described in subsets (a) to (1) 
would be so detrimental to the public interest that it 
presumptively cannot be countenanced. 


[45] However, by stipulating that “[a] head may 
refuse to disclose” a record in this category, the 
legislature has also left room for the head to order 
disclosure of particular records. This creates a dis¬ 
cretion in the head. 


[46] A discretion conferred by statute must be 
exercised consistently with the purposes underlying 
its grant: Baker v. Canada (Minister of Citizenship 
and Immigration), [1999] 2 S.C.R. 817, at paras. 53, 
56 and 65. It follows that to properly exercise this 
discretion, the head must weigh the considerations 
for and against disclosure, including the public 
interest in disclosure. 


[47] By way of example, we consider s. 14(l)(a) 
where a head “may refuse to disclose a record 
where the disclosure could reasonably be expected 
to . . . interfere with a law enforcement matter”. 
The main purpose of the exemption is clearly to 
protect the public interest in effective law enforce¬ 
ment. However, the need to consider other inter¬ 
ests, public and private, is preserved by the word 
“may” which confers a discretion on the head to 
make the decision whether or not to disclose the 
information. 


[48] In making the decision, the first step the 
head must take is to determine whether disclosure 


[1968] 1 All E.R. 763 (C.A.), p. 769, cite dans R. c. 
Campbell, [1999] 1 R.C.S. 565, par. 33; R. c. Power, 
[1994] 1 R.C.S. 601, p. 623, la juge L’Heureux- 
Dube; R. c. Regan, 2002 CSC 12, [2002] 1 R.C.S. 
297, par. 64, le juge LeBel; Krieger c. Law Society 
of Alberta, 2002 CSC 65, [2002] 3 R.C.S. 372, par. 
32; R. c. Beaudry, 2007 CSC 5, [2007] 1 R.C.S. 
190, par. 48, la juge Charron. L'article 14 de la Loi 
en est le reflet. En fait, au par. 14(1), le legislateur 
a declare que la divulgation des documents decrits 
aux al. a) a 1) serait a ce point susceptible de nuire 
a l'interet public qu'on ne peut presumer quelle est 
toleree. 

[45] Toutefois, en prescrivant que « [l]a personne 
responsable peut refuser de divulguer » un docu¬ 
ment qui appartient a cette categorie, le legislateur 
a aussi donne a cette personne la latitude d’ordon- 
ner la divulgation de documents particuliers. Elle 
dispose ainsi d’un pouvoir discretionnaire. 

[46] Un pouvoir discretionnaire confere par une 
loi doit etre exerce en conformite avec les objec- 
tifs sous-jacents a son octroi : Baker c. Canada 
(Ministre de la Citoyennete et de VImmigration), 
[1999] 2 R.C.S. 817, par. 53, 56 et 65. Ainsi, pour 
exercer comme il se doit ce pouvoir discretionnaire, 
la personne responsable doit soupeser les conside¬ 
rations favorables et defavorables a la divulgation, 
y compris l'interet public a ce qu’il y ait divulga¬ 
tion. 

[47] Prenons par exemple l’al. 14(l)a), selon 
lequel la personne responsable « peut refuser de 
divulguer un document si la divulgation devait 
avoir pour effet probable [. . .] de faire obstacle a 
une question qui concerne l’execution de la loi ». 
Le principal objectif de l'exception est claire- 
ment de proteger l’interet public envers l'execu- 
tion efficace de la loi. Cependant, l’obligation de 
tenir compte d’autres interets, publics et prives, 
est garantie par Futilisation du mot « peut », qui 
confere un pouvoir discretionnaire a la personne 
responsable de decider de divulguer ou non les 
renseignements. 

[48] Pour trancher cette question, une per¬ 
sonne responsable doit avant tout determiner si la 
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could reasonably be expected to interfere with a 
law enforcement matter. If the determination is that 
it may, the second step is to decide whether, having 
regard to the significance of that risk and other 
relevant interests, disclosure should be made or 
refused. These determinations necessarily involve 
consideration of the public interest in open govern¬ 
ment, public debate and the proper functioning of 
government institutions. A finding at the first stage 
that disclosure may interfere with law enforcement 
is implicitly a finding that the public interest in law 
enforcement may trump public and private inter¬ 
ests in disclosure. At the second stage, the head 
must weigh the public and private interests in dis¬ 
closure and non-disclosure, and exercise his or her 
discretion accordingly. 


[49] The public interest override in s. 23 would 
add little to this process. Section 23 simply pro¬ 
vides that exemptions from disclosure do not apply 
“where a compelling public interest in the disclo¬ 
sure of the record clearly outweighs the purpose 
of the exemption”. But a proper interpretation of 
s. 14(1) requires that the head consider whether a 
compelling public interest in disclosure outweighs 
the purpose of the exemption, to prevent interfer¬ 
ence with law enforcement. If the head, acting judi¬ 
cially, were to find that such an interest exists, the 
head would exercise the discretion conferred by the 
word “may” and order disclosure of the document. 


[50] The same rationale applies to the other 
exemptions under s. 14(1) as well as to those under 
s. 14(2). Section 14(2)(a) is particularly relevant in 
the case at bar. It provides that a head “may refuse 
to disclose a record . . . that is a report prepared 
in the course of law enforcement, inspections or 
investigations by an agency which has the func¬ 
tion of enforcing and regulating compliance with a 
law”. The main purpose of this section is to protect 


divulgation pourrait vraisemblablement faire ob¬ 
stacle a une question qui concerne l’execution de 
la loi. Si oui, elle doit ensuite decider si, compte 
tenu de ce risque et des autres interets pertinents, 
la divulgation doit etre accordee ou refusee. Ces 
decisions exigent necessairement d'examiner l'in¬ 
teret public a ce que le gouvernement ceuvre en 
toute transparence, a ce qu'il soit possible de tenir 
un debat public et a ce que les institutions gouver- 
nementales fonctionnent adequatement. Decider a 
la premiere etape de ce raisonnement que la divul¬ 
gation peut faire obstacle a l'execution de la loi 
constitue une conclusion implicite que l’interet 
public relatif a l'execution de la loi peut 1’empor- 
ter sur les interets publics et prives favorables a la 
divulgation. A la deuxieme etape, la personne res- 
ponsable doit mettre en balance les interets prives 
et publics relatifs a la divulgation et a la non¬ 
divulgation et exercer son pouvoir discretionnaire 
en consequence. 

[49] L'application du principe de la primaute 
de l'interet public consacre par l'art. 23 ajouterait 
bien peu a ce processus. En effet, cette disposition 
enonce simplement que les exceptions a la divulga¬ 
tion ne s’appliquent pas « si la necessite manifeste 
de divulguer le document dans l'interet public 
l’emporte sans conteste sur la fin visee par l'ex- 
ception ». Or, une interpretation adequate du par. 
14(1) exige que la personne responsable examine 
si la necessite manifeste de divulguer le document 
dans l'interet public l’emporte sur la fin visee par 
1’exception, soit d’eviter les interferences avec l'ap- 
plication de la loi. Si la personne responsable, agis- 
sant de maniere judiciaire, conclut a l'existence 
d'une telle necessite, elle exerce le pouvoir discre¬ 
tionnaire confere par le mot « peut » et ordonne la 
divulgation du document. 

[50] Le meme raisonnement s'applique aux autres 
exceptions prevues au par. 14(1), ainsi qu'a celles 
decrites au par. 14(2). L'alinea 14(2)a) est particu- 
lierement pertinent en l’espece. II prevoit qu'une 
personne responsable « peut refuser de divulguer 
un document [. . .] qui constitue un rapport dresse 
au cours de l’execution de la loi, de l'inspection ou 
de l'enquete menees par un organisme charge d'as- 
surer et de reglementer 1’observation de la loi ». 
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the public interest in getting full and frank disclo¬ 
sure in the course of investigating and reporting on 
matters involving the administration of justice; an 
expectation of confidentiality may further the goal 
of getting at the truth of what really happened. At 
the same time, the discretion conferred by the word 
“may" recognizes that there may be other interests, 
whether public or private, that outweigh this public 
interest in confidentiality. Again, an additional 
review under s. 23 would add little, if anything, to 
this process. 


[51] This interpretation is confirmed by the estab¬ 
lished practice for review of s. 14 claims which pro¬ 
ceeds on the basis that, even in the absence of the 
s. 23 public interest override, the head has a wide 
discretion. The proper review of discretion under s. 
14 has been explained as follows: 


The absence of section 14 from the list of exemptions 
that can be overridden under section 23 does not change 
the fact that the exemption is discretionary, and discre¬ 
tion should be exercised on a case-by-case basis. The 
LCBO’s submission suggests that it would never be 
appropriate to disclose such records in the public inter¬ 
est, or in order to promote transparency and account¬ 
ability, in the context of the exercise of discretion. 
I disagree, and in my view, such a position would be 
inconsistent with the requirement to exercise discretion 
based on the facts and circumstances of every case. 


(IPC Order PO-2508-I/September 27, 2006, at p. 6, 
per Senior Adjudicator John Higgins) 

[52] We therefore conclude that s. 14 already 
provides for adequate consideration of the public 
interest in the disclosure of the records. In review¬ 
ing a claim for an exemption under s. 14, the 
Commissioner, as discussed more fully below, 
focuses on the exercise of discretion under that 


Cette disposition vise principalement a proteger 
l’interet public a obtenir une exposition franche et 
complete des renseignements dans le contexte d’en- 
quetes et de la redaction de rapports sur des ques¬ 
tions qui concernent l’administration de la justice; 
des attentes en matiere de confidentiality peuvent 
contribuer a atteindre l’objectif consistant a decou- 
vrir la verite sur ce qui s’est reellement passe. Cela 
etant dit, grace au pouvoir discretionnaire confere 
par le mot « peut », on reconnait qu’il peut y avoir 
d’autres interets en jeu, qu’ils soient publics ou 
prives, pouvant l’emporter sur l'interet public justi- 
fiant la confidentiality. Encore une fois, s’il ajoutait 
quoi que ce soit a ce processus, un reexamen sup- 
plementaire autorise par fart. 23 y ajouterait bien 
peu. 

[51] Cette interpretation est confirmee par la pra¬ 
tique etablie en matiere de reexamen des deman- 
des visees par Fart. 14 selon laquelle, meme sans 
avoir applique le principe de la primaute de l'inte- 
ret public consacree par Fart. 23, la personne res- 
ponsable dispose d’un large pouvoir discretion- 
naire. La fayon appropriee de controler le pouvoir 
discretionnaire confere par Fart. 14 a ete expliquee 
comme suit: 

[TRADUCTION] L’absence de Fart. 14 de la liste des 
exceptions pouvant etre ecartees en application de Fart. 
23 ne change pas le fait que Fexception est discretion¬ 
naire et que le pouvoir discretionnaire que confere 
Fart. 14 doit etre exerce en tenant compte des circons- 
tances de chaque cas. La position de la LCBO laisse 
sous-entendre qu’il ne serait jamais approprie, dans le 
contexte de Fexercice d’un pouvoir discretionnaire, de 
divulguer de tels documents, que ce soit dans l'interet 
public ou pour favoriser la transparence et la responsa- 
bilite. Je ne suis pas d’accord et, a mon avis, une telle 
position serait incompatible avec l’obligation d’exercer 
le pouvoir discretionnaire en tenant compte des faits et 
des circonstances de chaque cas. 

(CAIPVP Ordonnance PO-2508-I / 27 septembre 
2006, p. 6, John Higgins, arbitre principal) 

[52] Nous concluons done que Fart. 14 tient deja 
adequatement compte de l’interet public a ce que 
les documents soient divulgues. En reexaminant un 
refus de divulguer fonde sur une exception prevue a 
Fart. 14, le commissaire, comme nous le verrons plus 
en detail ulterieurement, se concentre sur Fexercice 
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section. A further consideration under s. 23 would 
add essentially another level of review. 


[53] The same analysis applies, perhaps even 
more strongly, to the exemption for documents pro¬ 
tected by solicitor-client privilege. Section 19 of the 
Act provides that a head “may refuse to disclose 
a record that is subject to solicitor-client privilege 
or that was prepared by or for Crown counsel for 
use in giving legal advice or in contemplation of or 
for use in litigation". The purpose of this exemp¬ 
tion is clearly to protect solicitor-client privilege, 
which has been held to be all but absolute in rec¬ 
ognition of the high public interest in maintaining 
the confidentiality of the solicitor-client relation¬ 
ship: Solosky v. The Queen, [1980] 1 S.C.R. 821, at 
p. 836; Descoteaux v. Mierzwinski, [1982] 1 S.C.R. 
860, at p. 875; Campbell, at para. 49; R. v. McClure, 
2001 SCC 14, [2001] 1 S.C.R. 445, at paras. 35 and 
41; Lavallee, Racket & Heintz v. Canada (Attorney 
General), 2002 SCC 61, [2002] 3 S.C.R. 209, at 
paras. 36-37; Maranda v. Richer, 2003 SCC 67, 
[2003] 3 S.C.R. 193; Pritchard v. Ontario (Human 
Rights Commission), 2004 SCC 31, [2004] 1 S.C.R. 
809; Goodis v. Ontario (Ministry of Correctional 
Services), 2006 SCC 31, [2006] 2 S.C.R. 32; Blank v. 
Canada (Minister of Justice), 2006 SCC 39, [2006] 
2 S.C.R. 319; Canada (Privacy Commissioner) 
v. Blood Tribe Department of Health, 2008 SCC 
44, [2008] 2 S.C.R. 574. The only exceptions rec¬ 
ognized to the privilege are the narrowly guarded 
public safety and right to make full answer and 
defence exceptions: Smith v. Jones, [1999] 1 S.C.R. 
455; R. v. Brown, 2002 SCC 32, [2002] 2 S.C.R. 
185. 


[54] Given the near-absolute nature of solicitor- 
client privilege, it is difficult to see how the s. 
23 public interest override could ever operate to 
require disclosure of a protected document. This is 
particularly so given that the use of the word “may” 
would permit and, if relevant, require the head to 


du pouvoir discretionnaire confere par cette dispo¬ 
sition. Un examen additionnel mene en application 
de Fart. 23 ajouterait essentiellement une etape sup- 
plementaire de reexamen. 

[53] La meme analyse s'applique, peut-etre de 
faqon encore plus convaincante, a Fexception rela¬ 
tive aux documents proteges par le secret profes- 
sionnel de Favocat. L'article 19 de la Loi prevoit 
qu'une personne responsable « peut refuser de 
divulguer un document protege par le secret profes- 
sionnel de Favocat. II en est de meme d’un docu¬ 
ment elabore par Favocat-conseil de la Couronne, 
ou pour son compte, qui Futilise soit dans la com¬ 
munication de conseils juridiques, soit a Foccasion 
ou en prevision d’une instance ». Cette exception 
vise clairement a proteger le secret professionnel 
de Favocat, qui a ete juge presque absolu puisqu'il 
est fortement dans Finteret public de maintenir la 
confidentialite de la relation entre un avocat et son 
client: Solosky c. La Reine, [1980] 1 R.C.S. 821, p. 
836; Descoteaux c. Mierzwinski, [1982] 1 R.C.S. 
860, p. 875; Campbell, par. 49; R. c. McClure, 2001 
CSC 14, [2001] 1 R.C.S. 445, par. 35 et 41; Lavallee, 
Racket & Heintz c. Canada (Procureur general), 
2002 CSC 61, [2002] 3 R.C.S. 209, par. 36-37; 
Maranda c. Richer, 2003 CSC 67, [2003] 3 R.C.S. 
193; Pritchard c. Ontario (Commission des droits 
de la personne), 2004 CSC 31, [2004] 1 R.C.S. 809; 
Goodis c. Ontario (Ministere des Services correc- 
tionnels), 2006 CSC 31, [2006] 2 R.C.S. 32; Blank 
c. Canada (Ministre de la Justice), 2006 CSC 39, 
[2006] 2 R.C.S. 319; Canada (Commissaire a la pro¬ 
tection de la vie privee) c. Blood Tribe Department 
of Health, 2008 CSC 44, [2008] 2 R.C.S. 574. Les 
seules exceptions reconnues au secret professionnel 
sont la securite publique et le droit pour un accuse 
de presenter une defense pleine et entiere, deux 
exceptions qui sont jalousement protegees: Smith c. 
Jones, [1999] 1 R.C.S. 455; R. c. Brown, 2002 CSC 
32, [2002] 2 R.C.S. 185. 

[54] Compte tenu de la nature quasi absolue du 
secret professionnel de Favocat, il est difficile de 
concevoir comment le principe de la primaute de 
Finteret public consacre par Fart. 23 pourrait com¬ 
mander la divulgation d’un document protege. Cela 
est d'autant plus vrai du fait de la presence du mot 
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consider the overwhelming public interest in dis¬ 
closure. Once again, the public interest override in 
s. 23 would add little to the decision-making pro¬ 
cess. 


[55] The conclusion that the s. 23 override in the 
case of the law enforcement and solicitor-client 
exemptions adds little more than a second level 
of review is consistent with the legislative history 
of the Act. The Williams Commission Report, 
on which the Act was based, did not recommend 
a public interest override, presumably not find¬ 
ing such an override necessary. The Minister who 
spoke to the legislation resisted suggestions for a 
public interest override. It was tacked on by amend¬ 
ment, but made applicable only to certain exemp¬ 
tions. These are generally exemptions of a polit¬ 
ical or personal nature — advice to government; 
third-party information; economic and other inter¬ 
ests of Ontario; danger to health and safety; per¬ 
sonal privacy; and species at risk. These exemp¬ 
tions reflect a legislative choice that is not at issue 
in this appeal. But by way of comparison, it may be 
possible to argue that the s. 23 public interest over¬ 
ride might serve a purpose with respect to these 
issues, since they may not inherently raise the need 
to balance all conflicting interests, raising the risk 
that the public interest in disclosure might be over¬ 
looked. But that cannot be said of the law enforce¬ 
ment and solicitor-client exemptions. 


[56] We conclude that the CLA has failed to 
establish that the inapplicability of the s. 23 public 
interest override significantly impairs its ability to 
obtain the documents it seeks. Sections 14 and 19 
already incorporate, by necessity, the public inter¬ 
est to the extent it may be applicable. 


« peut » qui suppose que la personne responsable a 
le pouvoir et, le cas echeant, l’obligation d'exami- 
ner la necessite manifeste de divulguer le document 
dans 1’interet public. Encore une fois, le principe de 
la primaute de 1'interet public consacre par fart. 23 
ajouterait bien peu au processus de decision. 

[55] La conclusion selon laquelle le principe de la 
primaute consacre par l'art. 23 n’ajoute pour ainsi 
dire rien de plus qu’une deuxieme etape de reexamen 
en ce qui concerne les exceptions relatives a l'exe- 
cution de la loi et au secret professionnel de l'avo- 
cat est conforme a l'historique de l’elaboration de 
la Loi. Le rapport de la Commission Williams, sur 
lequel est fondee la Loi, n’a pas recommande l'adop- 
tion du principe de la primaute de 1’interet public, 
ne le jugeant probablement pas necessaire. De plus, 
le ministre qui s’est exprime au sujet de cette Loi a 
resiste aux suggestions d'inclure une appreciation de 
1'interet public. Cette suggestion a ete integree a la 
Loi au moyen d’un amendement, mais la disposition 
qui en a emane ne s’applique qu’a certaines excep¬ 
tions qui sont generalement de nature politique ou 
personnelle — soit, les conseils au gouvernement, 
les renseignements concernant des tiers, les interets 
economiques et autres de l’Ontario, le danger pour 
la sante ou la securite, la vie privee et les especes 
en peril. Ces exceptions sont le reflet d'un choix du 
legislateur, choix qui n’est pas en cause dans le pre¬ 
sent pourvoi. Par comparaison, on pourrait soute- 
nir que l'application du principe de la primaute de 
1'interet public consacre par l’art. 23 peut etre utile 
quant a ces questions, puisqu'elles n'entrainent pas 
forcement intrinsequement la necessite d'apprecier 
tous les interets opposes, augmentant ainsi le risque 
de negliger 1'interet public a ce que les documents 
soient divulgues. On ne peut toutefois en dire autant 
quant aux exceptions relatives a l’application de la 
loi et au secret professionnel de l’avocat. 

[56] Nous concluons que la CLA n’a pas etabli 
que l’inapplicabilite du principe de la primaute de 
1’interet public consacre par l’art. 23 porte atteinte, 
de maniere significative, a sa capacite d’obtenir les 
documents auxquels elle a demande Faeces. Les 
articles 14 et 19 tiennent deja compte par necessite 
de 1'interet public, dans la mesure ou il est appli¬ 
cable. 
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(ii) Is the Section 23 Public Interest Override 

Constitutionally Required? 

[57] Having examined the impact of the legisla¬ 
ture's decision not to make documents under ss. 14 
and 19 subject to the s. 23 public interest override, 
we are in a position to address the ultimate ques¬ 
tion: Does this decision violate the right to free 
expression guaranteed by s. 2(b) of the Charter ? 
To answer this question, we must return to our ear¬ 
lier discussion of when disclosure of documents in 
government hands may be constitutionally required 
under the Irwin Toy framework. 


[58] The first question is whether any access to 
documents that might result from applying the s. 23 
public interest override in this case would enhance 
s. 2(b) expression. This is only established if the 
access is necessary to permit meaningful debate 
and discussion on a matter of public interest. If not, 
then s. 2(b) is not engaged. 

[59] In our view, the CLA has not demonstrated 
that meaningful public discussion of the handling 
of the investigation into the murder of Domenic 
Racco, and the prosecution of those suspected of 
that murder, cannot take place under the current 
legislative scheme. Much is known about those 
events. In granting the stay against the two accused, 
Glithero J. stated: 

... I have found many instances of abusive conduct 
by state officials, involving deliberate non-disclosure, 
deliberate editing of useful information, negligent 
breach of the duty to maintain original evidence, 
improper cross-examination and jury addresses during 
the first trial, [p. 300] 


The record supporting these conclusions is 
already in the public domain. The further infor¬ 
mation sought relates to the internal investiga¬ 
tion of the conduct of the Halton Regional Police, 


(ii) Le principe de la primaute de 1’interet 

public consacre par Fart. 23 est-il requis 

sur le plan constitutionnel? 

[57] Apres avoir examine l'incidence de la deci¬ 
sion du legislateur d'avoir soustrait les documents 
vises par les art. 14 et 19 a l’application du prin¬ 
cipe de la primaute de 1'interet public consacre par 
Part. 23, nous pouvons maintenant traiter de l’ul- 
time question a trancher : cette decision porte-t-elle 
atteinte a la liberte d’expression garantie par l'al. 
2b) de la Charted Pour repondre a cette question, 
nous devons revenir sur notre precedente analyse 
quant a la question de savoir quand la divulgation 
de documents detenus par le gouvernement peut 
etre obligatoire sur le plan constitutionnel selon le 
cadre d’analyse enonce dans Irwin Toy. 

[58] II faut d’abord se demander si tout acces a 
des documents par suite de Fapplication du principe 
de la primaute de 1’interet public enonce a Fart. 23 
favoriserait l’expression dont il est question a l’al. 
2b). Cela ne sera etabli que si Faeces est necessaire 
a la tenue d’une discussion et d'un debat significa- 
tifs sur une question d’interet public. Si ce n'est pas 
le cas, Fal. 2b) n’est pas en cause. 

[59] Selon nous, la CLA n’a pas demontre qu’il est 
impossible de discuter de maniere significative de 
la gestion de l'enquete sur le meurtre de Domenic 
Racco ainsi que de la poursuite des suspects sous 
le regime legislatif actuel. On en sait beaucoup sur 
les evenements en question. En accordant l’arret 
des procedures intentees contre les deux accuses, le 
juge Glithero a affirme ce qui suit: 

[TRADUCTION] ... j’ai releve plusieurs situations 
oil les representants de l’Etat ont agi de maniere abu¬ 
sive, notamment en dissimulant deliberement certains 
renseignements, en modifiant deliberement des rensei- 
gnements utiles, en manquant par negligence a l’obliga- 
tion de conserver des elements de preuve originaux, en 
effectuant des contre-interrogatoires inappropries et en 
donnant un expose incorrect au jury durant le premier 
proces. [p. 300] 

Les renseignements sur lesquels se fondent ces 
conclusions sont deja dans le domaine public. 
Les autres renseignements demandes portent sur 
l’enquete interne quant a la conduite du service 
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the Hamilton-Wentworth Regional Police and the 
Crown Attorney in this case. It may be that this 
report should have been produced under the terms 
of the Act, as discussed below. However, the CLA 
has not established that it is necessary for meaning¬ 
ful public discussion of the problems in the admin¬ 
istration of justice relating to the Racco murder. 


[60] If necessity were established, the CLA, under 
the framework set out above (para. 33) would face 
the further challenge of demonstrating that access 
to ss. 14 and 19 documents, obtained through the 
s. 23 override, would not impinge on privileges 
or impair the proper functioning of relevant gov¬ 
ernment institutions. As discussed, ss. 14 and 19 
are intended to protect documents from disclosure 
on these very grounds. On the record before us, it 
is not established that the CLA could satisfy the 
requirements of the above framework. 


[61] It is unnecessary to pursue this inquiry fur¬ 
ther because, in any event, the impact of the absence 
of a s. 23 public interest override in relation to doc¬ 
uments under ss. 14 and 19 is so minimal that even 
if s. 2(b) were engaged, it would not be breached. 
The ultimate answer to the CLA's claim is that the 
absence of the second-stage review, provided by 
the s. 23 override for documents within ss. 14 and 
19, does not significantly impair any hypothetical 
right to access government documents, given that 
those sections, properly interpreted, already incor¬ 
porate consideration of the public interest. The 
CLA would not meet the test because it could not 
show that the state has infringed its rights to free¬ 
dom of expression. 


5. Exercise of the Discretion Under the Act 

I [62] Having decided that s. 23 of the Act itself is 
constitutional, our focus shifts now to determining 



regional de police de Halton, du service regional 
de police de Hamilton-Wentworth et du procureur 
de la Couronne en l'espece. La Loi exigeait peut- 
etre que ce rapport soit divulgue, comme nous le 
mentionnerons ulterieurement. Cependant, la CLA 
n'a pas etabli que faeces a ce document est neces- 
saire pour que se tiennent des discussions publiques 
significatives sur les problemes relatifs a f adminis- 
tration de la justice quant au meurtre Racco. 


[60] Si la necessite etait prouvee, selon le cadre 
d’analyse enonce precedemment (par. 33), la CLA 
aurait un obstacle supplementaire a surmonter, soit 
celui de demontrer que faeces aux documents vises 
par les art. 14 et 19, grace au principe de la pri¬ 
maute consacre par fart. 23, n’empieterait pas sur 
des privileges ou n'entraverait pas le bon fonction- 
nement des institutions gouvernementales visees. 
Comme nous en avons discute, les art. 14 et 19 
visent a soustraire des documents a la divulgation 
pour ces motifs precis. Sur la foi du dossier dont 
nous sommes saisis, il n’est pas prouve que la CLA 
pourrait satisfaire aux exigences du cadre d’analyse 
decrit precedemment. 

[61] II est inutile de poursuivre le present examen 
parce que, quoi qu’il en soit, fincidence du fait que 
le principe de la primaute de finteret public prevue 
a fart. 23 ne s’applique pas aux documents vises 
par les art. 14 et 19 est si minime que meme si fal. 
2b) etait en cause, il ne serait pas porte atteinte au 
droit qu’il garantit. La reponse ultime a la demande 
de la CLA est la suivante : l'absence du reexa- 
men decoulant du principe de primaute de l’inte- 
ret public consacre par l’art. 23 pour les documents 
vises par les art. 14 et 19 n'entrave pas considera- 
blement un droit hypothetique d'acces aux docu¬ 
ments gouvernementaux, puisque ces dispositions, 
bien interpretees, tiennent deja compte de l’inte- 
ret public. La CLA ne satisferait pas au test parce 
qu'elle ne pourrait pas demontrer que l'Etat a porte 
atteinte a sa liberte d’expression. 



5. L’exercice du pouvoir discretionnaire confere 

par la Loi 

[62] Ayant decide que l’art. 23 de la Loi est consti- 
tutionnel, nous nous penchons maintenant sur la 
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whether the decisions of the Minister (the head) 
and the Commission complied with the statutory 
framework established by the Act. 

(a) The Decisions 

[63] The Minister’s decision not to disclose the 
records in question was conveyed to the CLA in a 
letter dated November 27, 1998, citing a number of 
statutory exemptions as the reason for the denial, 
including s. 21 (the personal privacy exemption), s. 
19, and a number of subsections of s. 14. The letter 
provided no explanation for applying these exemp¬ 
tions; nor did it explain why no part of the records 
sought would be disclosed. 


[64] On review, the Assistant Commissioner rec¬ 
ognized that the documents contained personal 
information about people involved in the case, 
including police officers, Crown counsel, witnesses, 
the victim, the accused and others. He concluded, 
however, that there was “a compelling public inter¬ 
est" in disclosure that “clearly outweigh[ed]" the 
interest in non-disclosure. Therefore, if only the 
s. 21 personal privacy exemption were at issue, he 
would have ordered disclosure pursuant to the s. 23 
override. 


[65] The Assistant Commissioner also deter¬ 
mined that the discretionary exemptions in ss. 14 
and 19 could be applied to the records at issue. 
Because s. 23 does not apply to ss. 14 and 19, he 
upheld the Minister’s decision not to disclose with¬ 
out reviewing the Minister’s exercise of discretion 
under ss. 14 and 19 of the Act. 


(b) The Duty of the “Head” (or Minister) 

[66] As discussed above, the “head” making 
a decision under ss. 14 and 19 of the Act has a 


question de savoir si les decisions du ministre (la 
personne responsable) et de la Commission etaient 
conformes au cadre legislatif etabli par la Loi. 

a) Les decisions 

[63] La decision du ministre de ne pas divul- 
guer les documents en cause a ete transmise a la 
CLA dans une lettre datee du 27 novembre 1998. 
Le ministre y citait un certain nombre d’exceptions 
prevues par la Loi pour motiver son refus, notam- 
ment celles decrites a l’art. 21 (exception relative 
a la vie privee), a l'art. 19 et a certains alineas de 
1’art. 14. Dans sa lettre, le ministre n'a pas explique 
pourquoi ces exceptions s'appliquaient, ni la raison 
pour laquelle aucune partie des documents deman- 
des ne serait divulguee. 

[64] Lorsqu’il a examine la decision du minis¬ 
tre, le commissaire adjoint a reconnu que les docu¬ 
ments contenaient des renseignements personnels 
relatifs a des personnes liees a la cause, notam- 
ment des policiers, des avocats du ministere public, 
des temoins, la victime et l'accuse. II a cependant 
conclu qu'il y avait une « necessite manifeste de 
divulguer [les documents] » qui « l'emport[ait] sans 
conteste » sur 1’interet qu’il y avait a ne pas les 
divulguer. Par consequent, si l’exception relative a 
la vie privee prevue a l'art. 21 avait ete la seule en 
cause, il aurait ordonne la divulgation en applica¬ 
tion du principe de la primaute des raisons d’interet 
public consacre par l’art. 23. 

[65] Le commissaire adjoint a egalement conclu 
que les exceptions assujetties a l’exercice d’un pou- 
voir discretionnaire prevues aux art. 14 et 19 s’ap- 
pliquaient bel et bien aux documents en cause. 
Comme l’art. 23 ne s’applique pas aux art. 14 et 19, 
il a confirme la decision du ministre de ne pas divul¬ 
guer les documents demandes, et ce, sans examiner 
1’exercice par le ministre du pouvoir discretionnaire 
que lui conferent les art. 14 et 19 de la Loi. 

b) Les obligations de la «personne responsable » 
(ou ministre) 

[66] Comme nous l’avons deja mentionne, la 
« personne responsable » qui prend une decision 
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discretion whether to order disclosure or not. This 
discretion is to be exercised with respect to the pur¬ 
pose of the exemption at issue and all other rele¬ 
vant interests and considerations, on the basis of 
the facts and circumstances of the particular case. 
The decision involves two steps. First, the head 
must determine whether the exemption applies. If 
it does, the head must go on to ask whether, having 
regard to all relevant interests, including the public 
interest in disclosure, disclosure should be made. 


[67] The head must consider individual parts of 
the record, and disclose as much of the informa¬ 
tion as possible. Section 10(2) provides that where 
an exemption is claimed, “the head shall disclose 
as much of the record as can reasonably be severed 
without disclosing the information that falls under 
one of the exemptions”. 

(c) The Duty of the Reviewing Commissioner 


[68] The Commissioner's review, like the head’s 
exercise of discretion, involves two steps. First, 
the Commissioner determines whether the exemp¬ 
tion was properly claimed. If so, the Commissioner 
determines whether the head’s exercise of discre¬ 
tion was reasonable. 


[69] In IPC Order P-58/May 16,1989, Information 
and Privacy Commissioner Linden explained the 
scope of his authority in reviewing this exercise of 
discretion: 


In my view, the head’s exercise of discretion must be 
made in full appreciation of the facts of the case, and 
upon proper application of the applicable principles of 
law. It is my responsibility as Commissioner to ensure 

that the head has exercised the discretion hc/shc has 
under the Act. While it may be that I do not have the 

authority to substitute my discretion for that of the head, 


en application des art. 14 et 19 de la Loi dispose du 
pouvoir discretionnaire de decider d’ordonner ou 
non la divulgation. Ce pouvoir discretionnaire doit 
etre exerce a la lumiere de la fin visee par l’excep- 
tion en cause ainsi que de toutes les autres conside¬ 
rations et de tous les autres interets pertinents, en 
tenant compte des faits et des circonstances de l’af- 
faire dont il est question. La decision se prend en 
deux etapes. Premierement, la personne responsa- 
ble doit determiner si 1'exception s'applique. Le cas 
echeant, elle doit ensuite se demander si, compte 
tenu de tous les interets pertinents, y compris l'in- 
teret public a ce qu’il y ait divulgation, il devrait y 
avoir divulgation. 

[67] La personne responsable doit examiner 
separement les differentes parties des documents 
et divulguer le plus de renseignements possibles. 
Selon le par. 10(2), lorsqu’une exception est invo- 
quee, « la personne responsable [. . .] divulgue la 
partie du document qui peut raisonnablement en 
etre extraite sans divulguer [l]es renseignements 
[faisant l’objet d’une exception] ». 

(c) Les obligations du commissaire qui procede a 
Vexamen de la decision de la personne respon¬ 
sable 

[68] Tout comme l’exercice du pouvoir discretion¬ 
naire de la personne responsable, l'examen auquel 
procede le commissaire comporte deux etapes. 
Premierement, le commissaire decide si l’excep- 
tion a ete invoquee a bon droit. Le cas echeant, il 
determine si la personne responsable a exerce son 
pouvoir discretionnaire raisonnablement. 

[69] Dans l’ordonnance P-58 de la CAIPVP, datee 
du 16 mai 1989, le commissaire a l'information et 
a la protection de la vie privee Linden a explique la 
portee du pouvoir qui lui est confere pour examiner 
cet exercice du pouvoir discretionnaire : 

[TRADUCTION] A mon avis, la personne responsable doit 
exercer son pouvoir discretionnaire en tenant compte 
des faits de la cause et en appliquant comme il se doit 
les principes de droit pertinents. A litre de commissaire, 
je suis responsable de garantir que la personne responsa¬ 

ble a exerce le pouvoir discretionnaire que lui confere la 
Loi. S’il est possible que je n’aie pas le droit de substituer 
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I can and, in the appropriate circumstances, I will order 
a head to reconsider the exercise of his/her discretion 
if I feel it has not been done properly. I believe that it 
is our responsibility as the reviewing agency and mine 
as the administrative decision-maker to ensure that the 
concepts of fairness and natural justice are followed. 
[Emphasis added; p. 11.] 


[70] Decisions of the Assistant Commissioner 
regarding the interpretation and application of the 
FIPPA are generally subject to review on a stand¬ 
ard of reasonableness (see Ontario (Minister of 
Finance) v. Higgins (1999), 118 O.A.C. 108, at para. 
3, leave to appeal refused, [2000] 1 S.C.R. xvi; 
Ontario (Information and Privacy Commissioner 
Inquiry Officer) v. Ontario (Minister of Labour ; 
Office of the Worker Advisor) (1999), 46 O.R. 
(3d) 395 (C.A.), at paras. 15-18; Ontario (Attorney 
General) v. Ontario (Freedom of Information and 
Protection of Privacy Act Adjudicator) (2002), 22 
C.P.R. (4th) 447 (Ont. C.A.), at para. 3). 

[71] The Commissioner may quash the decision 
not to disclose and return the matter for reconsid¬ 
eration where: the decision was made in bad faith 
or for an improper purpose; the decision took into 
account irrelevant considerations; or, the decision 
failed to take into account relevant considerations 
(see IPC Order PO-2369-F/February 22, 2005, at 
p. 17). 

[72] In the case before us, the Commissioner 
concluded that since s. 23 was inapplicable to ss. 
14 and 19, he was bound to uphold the Minister’s 
decision under those sections. Flad he interpreted 
ss. 14 and 19 as set out earlier in these reasons, 
he would have recognized that the Minister had a 
residual discretion under ss. 14 and 19 to consider 
all relevant matters and that it was open to him, as 
Commissioner, to review the Minister’s exercise of 
his discretion. 


[73] The Commissioner’s interpretation of 
the statutory scheme led him not to review the 
Minister’s exercise of discretion under s. 14, in 


mon pouvoir discretionnaire a celui de la personne res- 
ponsable, je peux toutefois lui ordonner d’exercer a nou¬ 

veau son pouvoir discretionnaire si j’estime que cela n'a 
pas ete fait de fagon adequate et, dans les circonstan- 

ces appropriees, je vais fordonner. Je crois qu’il est de 
notre devoir, a titre d’agence chargee de revision, et de 
mon devoir, a titre de decideur administrate, de garantir 
le respect des concepts d’equite et de justice naturelle. 
[Nous soulignons; p. 11.] 

[70] Les decisions du commissaire adjoint quant a 
[’interpretation et a l’application de la LAIPVP sont 
generalement sujettes a un controle au regard de la 
norme de raisonnabilite (voir Ontario (Minister of 
Finance) c. Higgins (1999), 118 O.A.C. 108, par. 3, 
autorisationdepourvoi refusee, [2000] 1 R.C.S. xvi; 
Ontario (Information and Privacy Commissioner, 
Inquiry Officer) c. Ontario (Minister of Labour, 
Office of the Worker Advisor) (1999), 46 O.R. (3d) 
395 (C.A.), par. 15-18 ; Ontario (Attorney General) 
c. Ontario (Freedom of Information and Protection 
of Privacy Act Adjudicator) (2002), 22 C.P.R. (4th) 
447 (C.A. Ont.), par. 3). 

[71] Le commissaire peut annuler la decision de 
ne pas divulguer et renvoyer 1’affaire pour reexamen 
lorsque : la decision a ete prise de mauvaise foi ou 
etait mal fondee; la decision a pris en compte des 
considerations non pertinentes; ou la decision a ete 
prise en omettant de tenir compte de facteurs per¬ 
tinents (voir CAIPVP Ordonnance PO-2369-F/22 
fevrier 2005, p. 17). 

[72] Dans 1’affaire qui nous occupe, le commis¬ 
saire a conclu que, comme Part. 23 ne s'appliquait 
pas aux art. 14 et 19, il etait tenu de confirmer la 
decision du ministre prise en vertu de ces disposi¬ 
tions. S’il avait interprets les art. 14 et 19 comme 
il a ete enonce precedemment dans les presents 
motifs, il aurait constate que le ministre avait un 
pouvoir discretionnaire residuel en vertu des art. 14 
et 19 de prendre en consideration tous les facteurs 
pertinents et qu’il pouvait, a titre de commissaire, 
reexaminer l’exercice par le ministre de son pou¬ 
voir discretionnaire. 

[73] Compte tenu de 1’interpretation qu’il a faite 
du regime legislatif, le commissaire n’a pas reexa¬ 
mine, conformement aux principes relatifs au 
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accordance with the review principles discussed 
above. 

[74] Without pronouncing on the propriety of 
the Minister's decision, we would remit the s. 14 
claim under the law enforcement exemption to the 
Commissioner for reconsideration. The absence of 
reasons and the failure of the Minister to order dis¬ 
closure of any part of the voluminous documents 
sought at the very least raise concerns that should 
have been investigated by the Commissioner. We 
are satisfied that had the Commissioner conducted 
an appropriate review of the Minister's decision, he 
might well have reached a different conclusion as 
to whether the Minister's discretion under s. 14 was 
properly exercised. 


[75] We view the records falling under the s. 19 
solicitor-client exemption differently. Under the 
established rules on solicitor-client privilege, and 
based on the facts and interests at stake before us, 
it is difficult to see how these records could have 
been disclosed. Indeed, Major J., speaking for this 
Court in McClure, stressed the categorical nature 
of the privilege: 


. . . solicitor-client privilege must be as close to abso¬ 
lute as possible to ensure public confidence and retain 
relevance. As such, it will only yield in certain clearly 
defined circumstances, and does not involve a balanc¬ 
ing of interests on a case-by-case basis . [Emphasis 
added; para. 35.] 

(See also Goodis, at paras. 15-17, and Blood Tribe, 
at paras. 9-11.) 

Accordingly, we would uphold the Commissioner’s 
decision on the s. 19 claim. 

6. Conclusion 

[76] We would allow the appeal, set aside the 
decision of the Court of Appeal, and restore the 
Assistant Commissioner's Order confirming the 


reexamen enonces precedemment, l'exercice par le 
ministre du pouvoir discretionnaire que lui confere 
1’art. 14. 

[74] Sans nous prononcer sur le bien-fonde de la 
decision du ministre, nous sommes d’avis de ren- 
voyer la demande fondee sur l'exception relative a 
f execution de la loi prevue a l'art. 14 au commis- 
saire pour reexamen. L’absence de motifs et l'omis- 
sion par le ministre d'ordonner la divulgation de 
quelque passage que ce soit des volumineux docu¬ 
ments auxquels l’acces a ete demande soulevent a 
tout le moins des preoccupations sur lesquelles le 
commissaire aurait du se pencher. Nous sommes 
convaincues que si ce dernier avait reexamine ade- 
quatement la decision du ministre, il aurait tres bien 
pu conclure autrement quant au caractere adequat 
de l’exercice par le ministre du pouvoir discretion¬ 
naire que lui confere l’art. 14. 

[75] Nous sommes d'avis qu'il n'en va pas de 
meme quant aux documents vises par l’exception 
relative au secret professionnel de favocat prevue a 
fart. 19. Selon les regies etablies en cette matiere, et 
compte tenu des faits et des interets en cause dans 
la presente instance, il est difficile de concevoir 
comment ces documents auraient pu etre divul- 
gues. En effet, le juge Major, s’exprimant pour la 
Cour dans McClure, a insiste sur la nature catego- 
rique du privilege : 

. . . le secret professionnel de favocat doit etre aussi 
absolu que possible pour assurer la confiance du public 
et demeurer pertinent. Par consequent, il ne cede le pas 
que dans certaines circonstances bien definies et ne 
necessite pas une evaluation des interets dans chaque 
cas . [Nous soulignons; par. 35.] 

(Voir egalement Goodis, par. 15-17, et Blood Tribe, 
par. 9-11.) 

En consequence, nous sommes d'avis de confirmer 
la decision du commissaire quant a la demande 
visee par fart. 19. 

6. Conclusion 

[76] Nous sommes d'avis d'accueillir le pour- 
voi, d'annuler la decision de la Cour d’appel et 
de retablir fordonnance du commissaire adjoint 
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constitutionality of s. 23 of FIPPA. The docu¬ 
ments protected by s. 19 of FIPPA are exempted 
from disclosure. We would, however, order that 
the claim under s. 14 of the Act be returned to the 
Commissioner for reconsideration in light of these 
reasons. In accordance with the request of the par¬ 
ties, there will be no order for costs. 
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Crown law -- Freedom of information -- Deputy Privacy 
Commissioner ruled that Freedom of Information and Protection 
of Privacy Act did not apply to information sought by 
requesters as information was excluded from application of Act 
under ss. 65(6)1 and 65(6)3 -- Standard of review of 
Commissioner's decision that of correctness -- Commissioner 
erred by restricting meaning of "interest" in s. 65(6)3 to 
"legal interest" and by introducing time element into ss. 

65(6)1 and 65(6)3 -- Freedom of Information and Protection of 
Privacy Act, R.S.O. 1990, c. F.31, ss. 65(6)1, 65(6)3. 

Three unrelated requests for access to information in the 
possession of Ontario government ministries were made. In one 
case, the requester sought disclosure of information relating 
to the takeover of municipal policing duties by the Ontario 


2001 CanLII 8582 (ON CA) 


Provincial Police, and specifically asked what ranks had been 
assigned by the O.P.P. to former Chiefs of Police of police 
services disbanded in favour of O.P.P. policing and what was 
the highest educational level held by former Chiefs of Police 
at the time of joining the O.P.P. The Ministry provided the 
requester with certain information about the rank determination 
process, but denied access to additional information on the 
basis that the specific information requested was excluded from 
the application of the Freedom of Information and Protection of 
Privacy Act by ss. 65(6)1 (which excludes records relating to 
proceedings or anticipated proceedings before a court, tribunal 
or other entity relating to labour relations or to the 
employment of a person by the in stitution) and 65(6)3 (which 
excludes records relating to meetings, consultations, 
discussions, or communications about labour relations or 
employment-related matters in which the institution has an 
interest). In the second case, the requester sought disclosure 
of a copy of a public complaint file relating to a complaint 
made by her and her husband to the Police Complaints 
Commission. The Ministry denied the request on the basis that 
the records were excluded from the Act by ss. 65(6)1 and 65(6) 
3. In the third case, the requester, an unsuccessful 
candidate for a position as legal counsel with the Legal 
Services Branch of the Ministry of Consumer and Commercial 
Relations, sought disclosure of copies of all records relating 
to the job competition for that position. The Ministry denied 
the request on the basis that the records fell outside the Act 
by virtue of s. 65(6)3. In all three cases, the Assistant 
Privacy Commissioner, sitting on appeal, held that the records 
did not fall within s. 65(6) and were therefore subject to the 
Act. The Commissioner determined that the words "in which the 
institution has an interest" in s. 65(6)3 of the Act refer to a 
legal interest in the sense of "having the capacity to affect 
the legal rights or obligations of the institution". He also 
found that there were no employment-related issues pending or 
reasonably foreseeable in relation to the records forming the 
subject matter of any of the three requests. He accordingly 
ruled that the respective ministries no longer had an interest 
in the records requested. In the case also involving s. 65(6)1, 
he determined the exclusion provided by that subsection did not 
apply because there were no existing proceedings or anticipated 
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proceedings before a court, tribunal or other entity. The 
Ministries' application for judicial review was dismissed. The 
Ministries appealed. 

Held, the appeal should be allowed. 

The standard of review of the decision of the Assistant 
Privacy Commissioner was that of correctness. The expertise of 
the Commissioner is not engaged in the interpretation of s. 
65(6). Relative to the court, the Commissioner has no 
particular expertise that is significant to the interpretation 
of the section. 

The Commissioner erred in his interpretation of s. 65(6) by 
restricting the meaning of "interest" to "legal interest" and 
by introducing a time element into both s. 65(6)1 and s. 65(6) 

3 . 

Pushpanathan v. Canada (Minister of Citizenship and 
Immigration), [1998] 1 S.C.R. 1222, [1998] 1 S.C.R. 982, 160 

D.L.R. (4th) 193, 226 N.R. 201, apld 

Other cases referred to 

John Doe v. Ontario (Information and Privacy Commissioner) 
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2 S.C.R. 1324, 74 D.L.R. (4th) 449, 114 N.R. 81; Ontario 
(Workers' Compensation Board) v. Ontario (Assistant 
Information and Privacy Commissioner) (1998), 41 O.R. (3d) 464, 
164 D.L.R. (4th) 129, 82 C.P.R. (3d) 166 (C.A.), revg (1995), 

23 O.R. (3d) 31, 125 D.L.R. (4th) 171, 61 C.P.R. (3d) 480 (Div. 

Ct.); Walmsley v. Ontario (Attorney General) (1997), 34 O.R. 
(3d) 611 (C.A.) 

Statutes referred to 

Freedom of Information and Protection of Privacy Act, R.S.O. 
1990, c. F.31, ss. 1, 10, 12-22, 17(1), 23, 39(2), 65(6), (7) 

[as am. S.O. 1995, c. 1, s. 82] 
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Human Rights Code, R.S.O. 1990, c. H.19 

Police Services Act, R.S.O. 1990, c. P.15, ss. 87, 90(5) [ss. 

80-112 repealed S.O. 1997, c. 8, s. 35] 

Public Service Act, R.S.O. 1990, c. P.47 
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APPEALfrom a judgment of the Divisional Court allowing an 
application for a judicial review of decisions of the Assistant 
Privacy Commissioner. 


Sara Blake and Priscilla Platt, for appellant Solicitor 
General and Minister of Correctional Services. 

Don Bourgeois, for John Doe, requester. 

William S. Challis and John Higgins, for respondent Tom 
Mitchinson, Assistant Privacy Commissioner. 


The judgment of the court was delivered by 

[1] SIMMONS J.A.: -- These three appeals, which were heard 
together, arise from three unrelated requests by individuals 
("requesters") for access to information in the possession 
of Ontario government ministries. In each case, the responsible 
government official denied access to the records on the basis 
that the records fell within s. 65(6) of the Freedom of 
Information and Protection of Privacy Act, R.S.O. 1990, c. F.31 
(the "Act") and were not therefore subject to the Act. In 
each case, the Assistant Privacy Commissioner sitting on appeal 
from that decision held that the records did not fall within s. 
65(6) and were therefore subject to the Act. The respective 
ministries challenged each ruling by way of judicial review 
application. The Divisional Court heard the applications 
together and, applying a reasonableness standard of review, 
dismissed the applications. This court granted leave to appeal. 
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I would allow the appeals. In my view, the Assistant Privacy 
Commissioner's rulings are reviewable on a correctness 
standard. On the correct interpretation of s. 65(6), the Act 
does not apply to the records sought by the requesters. 

[2] The Act provides rights of access to records in the 
custody or control of Ontario government "institutions". It 
also protects the privacy of personal information contained in 
such records. When a person requests access to records in the 
custody or control of an institution, the 'head' of the 
institution is responsible for determining whether the records 
should be disclosed in accordance with the principles set out 
in the Act. 

[3] Although in the custody or control of an Ontario 
government institution, records relating to "[p]roceedings or 
anticipated proceedings before a court, tribunal or other 
entity relating to labour relations or to the employment of a 
person by the institution" are excluded from the Act by s. 
65(6)1. Similarly, records relating to "[mjeetings, 
consultations, discussions, or communications about labour 
relations or employment-related matters in which the 
institution has an interest" are excluded from the Act by s. 
65(6)3 even though in the possession of a government 
institution. 

[4] In each of these three appeals, the head of the relevant 
institution determined the records in issue were excluded from 
the Act by s. 65(6)3. In one instance, the head determined the 
records were also excluded by s. 65(6)1. 

[5] On appeal, the Assistant Privacy Commissioner determined 
that the words "in which the institution has an interest" as 
found in s. 65(6)3 of the Act refer to "a legal interest", in 
the sense of "having the capacity to affect the legal rights or 
obligations of the institution". He also found there were no 
employment-related issues pending or reasonably foreseeable in 
relation to the records forming the subject matter of any of 
the three requests. He accordingly ruled that the respective 
ministries no longer have an interest in the records requested 
and that the records are not therefore excluded from the Act by 
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s. 65(6)3. In the case also involving s. 65(6)1, the Assistant 
Privacy Commissioner determined the exclusion provided by that 
subsection did not apply because there were no existing 
proceedings or anticipated proceedings before a court, tribunal 
or other entity. He ordered the respective ministries to 
deliver a decision concerning disclosure in accordance with the 
principles set out in the Act. 

[6] In a brief endorsement, the Divisional Court determined 
the standard of review of the Assistant Privacy Commissioner's 
decisions is reasonableness, but in any event, confirmed his 
interpretation of s. 65(6) of the Act if the appropriate 
standard of review is correctness. 

[7] Applying a correctness standard of review, in my view, 
the Assistant Privacy Commissioner erred in his interpretation 
of s. 65(6) in two respects, first, by restricting the meaning 
of "interest" to "legal interest" in s. 65(6)3, and second, by 
introducing an erroneous time element into both s. 65(6)1 and 
s . 65(6)3. 

Background 

[8] The factual circumstances surrounding the three requests 
for disclosure and a brief summary of the decision of the 
Assistant Privacy Commissioner in relation to each request are 
set out below. 

Request to Ministry of the Solicitor General and Correctional 
Services for information relating to the take-over of municipal 
policing duties by the O.P.P. -- PO-1658 

[9] The requester sought disclosure of the following 
information: 

-- What ranks have been assigned by the O.P.P. to former 

Chiefs of Police of police services disbanded in favour of 
O.P.P. policing, during the period 1988 to the present 
time? 


-- What is the highest educational level held by former Chiefs 
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of Police at the time of joining the O.P.P.? 


[10] The Ministry provided the requester with certain 
information about the rank determination process. It also 
advised him that "the rank Determination Board has concluded 
that Chiefs of Police be appointed at the ranks of Constable, 
Sergeant, Staff Sergeant, and Inspector." It denied access to 
additional information on the basis that the specific 
information requested was excluded from the Act pursuant to s. 
65(6)3. 

[11] The requester appealed the Ministry's decision to the 
Privacy Commissioner. The requester clarified that he was not 
seeking information about individual former municipal Chiefs of 
Police. Rather, he wanted to know the number of former Chiefs 
assigned to each rank at the time of joining the O.P.P., and 
the numbers who had achieved particular levels of formal 
education at that time. 

[12] The Assistant Privacy Commissioner reviewed the 
provisions of ss. 65(6) and 65(7) of the Act. Those sections 
provide as follows: 

65(6) Subject to subsection (7), this Act does not apply to 
records collected, prepared, maintained or used by or on 
behalf of an institution in relation to any of the following: 

1. Proceedings or anticipated proceedings before a 
court, tribunal or other entity relating to labour 
relations or to the employment of a person by the 
institution. 

2. Negotiations or anticipated negotiations relating to 
labour relations or to the employment of a person 

by the institution between the institution and a 
person, bargaining agent or party to a proceeding 
or an anticipated proceeding. 

3. Meetings, consultations, discussions or 
communications about labour relations or 
employment-related matters in which the institution 
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has an interest. 


(7) This Act applies to the following records: 

1. An agreement between an institution and a trade 
union. 

2. An agreement between an institution and one or more 
employees which ends a proceeding before a court, 
tribunal or other entity relating to labour 
relations or to employment-related matters. 

3. An agreement between an institution and one or more 
employees resulting from negotiations about 
employment-related matters between the institution 
and the employee or employees. 

4. An expense account submitted by an employee of an 
institution to that institution for the purpose of 
seeking reimbursement for expenses incurred by the 
employee in his or her employment. 

[13] He determined that "[t]he interpretation of sections 
65(6) and (7) is a preliminary issue which goes to the 
application of the Act to the requested records." He found 
those subsections "record-specific and fact-specific" in that a 
record would remain within "the Commissioner's jurisdiction" if 
it fell within one of the exceptions listed in s. 65(7), even 
though it initially fell within s. 65(6) . He found the 
requested records met the first two criteria set out in s. 
65(6)3 in that i) they were collected, prepared, maintained or 
used by the Ministry or on its behalf and ii) the collection, 
preparation, maintenance or usage was in relation to meetings, 
consultations, discussions or communications. He found the 
records also clearly related to an employment-related matter. 

He considered the real issue was whether it was an employment 
related matter in which the Ministry "has an interest". 

[14] On that issue, he said the following: 


Previous orders of this office have held that an interest is 
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more than mere curiosity or concern. An "interest" for the 
purposes of section 65(6)3 must be a legal interest in the 
sense that the matter in which the Police have an interest 
must have the capacity to affect the legal rights or 
obligations of the Police (Orders P-1242 and M-1147). 

Several recent and relevant orders have considered the 
question of whether a 'legal interest' existed for the 
purposes of section 65(6)3 or its equivalent in the Municipal 
Freedom of Information and Protection of Privacy Act. 

. . . The conclusion of this line of orders has essentially 

been that for a 'legal interest' to exist, an institution 
must establish an interest that has the capacity to affect 
its legal rights or obligations, and that there must be a 
reasonable prospect that this interest will be engaged. The 
passage of time, inactivity by the parties, loss of forum or 
conclusion of a matter have all been considered in arriving 
at a determination of whether an institution has a legal 
interest in the records. 


I accept that the Ministry has a legal obligation to properly 
discharge its responsibilities under the Police Services Act. 
However . . . the mere existence of legal responsibilities 

under a statute is insufficient to establish the third 
requirement of section 65(6)3. There is no evidence before me 
to suggest that there is any ongoing dispute or other 
employment-related matter involving the Ministry and the 
appellant, or any other person for that matter, that has the 
capacity to affect the Ministry's legal rights or 
obligations. The appellant is no longer an employee of the 
O.P.P., and I have been provided with no evidence of any 
unresolved grievances from his time of employment. There are 
also no apparent grounds for complaint under the human rights 
Code, and I have been provided with no evidence of any other 
statutory or common law basis for redress available to the 
appellant. 

Accordingly, I find that, in the circumstances of this 
appeal, there is no employment-related matter pending or 
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reasonably foreseeable which has the capacity to affect the 
legal rights or obligations of the Ministry, and I find that 
the Ministry has not demonstrated that it has sufficient 
legal interest in the records to bring them within the ambit 
of section 65(6)3. 

[15] In the result, the Assistant Privacy Commissioner 
ordered the Ministry to issue a decision letter to the 
requester concerning his request. 

Request to Ministry of the Solicitor General and Correctional 
Services for a copy of a public complaint file relating to a 
complaint made by the requester and her husband to the Police 
Complaints Commission -- PO-1618 

[16] In 1992, the requester's husband alleged he had been 
assaulted. He subsequently complained that O.P.P. officers 
assigned to the matter failed to thoroughly investigate the 
incident. When the O.P.P. determined his complaint about the 
officers was not substantiated, the requester's husband asked 
for a review by the Police Complaints Commissioner. The 
requester later asked for a copy of the Police Complaints 
Commission file. The Ministry denied the request on the basis 
that the records were excluded from the Act by ss. 65(6)1 and 
3. [See Note 1 at end of document] 

[17] The Assistant Privacy Commissioner analyzed s. 65(6)3 in 

essentially the same fashion as outlined above. He concluded 
that the O.P.P. had an obligation under the Police Services 
Act, R.S.O. 1990, c. P.15 to investigate the complaint against 
the police officer[s] and that "this constituted a legal 
interest in an employment-related matter at the time of the 
investigation". However, he found that as six years had passed 
and he had not been provided with any evidence to suggest 
"there is an outstanding interest in the investigation that 
has the capacity to affect the O.P.P.'s legal rights or 
obligations . . . there is no matter pending or reasonably 

foreseeable which has the capacity to affect the Ministry's 
legal rights or obligations." He also found the records were 
not excluded by s. 65(6)1 of the Act as there were no existing 
proceedings or anticipated proceedings before a court tribunal 
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or other entity. He ordered the Ministry to deliver a decision 
letter to the requester concerning her request. 

Request to Ministry of the Attorney General for a copy of all 
records relating to a job competition for the position of Legal 
Counsel, Ministry of Consumer and Commercial Relations Legal 
Services Branch -- PO-1627 

[18] The requester was an unsuccessful candidate for a 
position posted on the Association of Law Officers of the Crown 
Job Transfer List, namely, legal counsel with the Legal 
Services Branch of the Ministry of Consumer and Commercial 
Relations. He requested access to a copy of all records 
relating to the job competition that was conducted under the 
Public Service Act, R.S.O. 1990, c. P.47, including copies of 
the job description, of the questions used at his interview, of 
the model answers, of the answers he provided as recorded by 
the panel and of the draft model factum and legal opinion. The 
Ministry denied the request on the basis that the records fell 
outside the Act by virtue of s. 65(6)3. It subsequently 
clarified that a job description, model factum and model 
answers were not prepared for the competition. 

[19] Again, the Assistant Privacy Commissioner analyzed s. 
65(6)3 in the same fashion as outlined above. He accepted that 
the Ministry's responsibilities as an employer to adhere to the 
Ontario Human Rights Code, R.S.O. 1990, c. H.19 during the 
recruitment process "constituted a legal interest in an 
employment-related matter at the time of the job competition". 
However, he found that the "recruitment process has been 
completed, and the appellant has provided convincing arguments 
that there are no outstanding interests in this job competition 
process that have the capacity to affect the Ministry's legal 
rights or obligations". He said, "there is no employment- 
related matter pending or reasonably foreseeable which has 

the capacity to affect the Ministry's legal rights or 
obligations . . .". He found that the Ministry had not 

demonstrated a "sufficient legal interest in the records to 
bring them within the ambit of s. 65(6)3". Again, he ordered 
the Ministry to deliver a decision letter to the request er 
concerning his request. 
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Other Relevant Provisions of the Act 

[20] The purposes of the Act are set out in s. 1 which 
provides: 

1. The purposes of this Act are, 

(a) to provide a right of access to information under 
the control of institutions in accordance with the 
principles that, 

(i) information should be available to the public, 

(ii) necessary exemptions from the right of access 
should be limited and specific, and 

(iii) decisions on the disclosure of government 

information should be reviewed independently of 
government; and 

(b) to protect the privacy of individuals with respect 
to personal information about themselves held by 
institutions and to provide individuals with a 
right of access to that information. 

[21] The general right of access to records "in the custody or 
under the control of an institution" is set out in s. 10 of the 
Act. Sections 12 to 22 of the Act provide both mandatory and 
discretionary exemptions from disclosure. Section 23 provides 
for an override of certain exemptions "where a compelling public 
interest in the disclosure of the record clearly outweighs the 
purpose of the exemption". Section 65 contains a miscellaneous 
list of records that are excluded from the Act. Without 
exception, the exclusions are framed as records to which the 
"Act does not apply". 

Divisional Court Decision 


[22] The Divisional Court delivered reasons applicable to all 
three applications by endorsement in the application relating to 
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the request for disclosure of the Police Complaints Commission 
file. The relevant portions of that endorsement are as follows: 


4. Counsel for both the Ministry and the Commission agreed 
that an employment-related matter was involved. 

5. Counsel for the Ministry argued that the amendment of which 
subsection 65(6) and (7) were a part was passed for the 
purpose of putting the government into the same position as 
a private employer with relation to employment-related 
records. We, are of the opinion, that so classifying the 
amendment is to state the proposition too broadly. 
Subsection (3) says "employment-related records in which 
the institution has an interest". [The Ministry] argues 
that all employment-related records are not subject to the 
Act and that ownership means "ownership or management 
interest"; and that in using the words "in which the 
institution has an interest", the legislature was excluding 
employment records of employees of private employers which 
might for some reason be in the possession of a government 
institution, for example, the Ministry of Labour. We do not 
see any merit in this explanation for the use of the phrase 
in subs. 3. 

6. The Commissioner interpreted the words "in which the 
institution had an interest" in a legally oriented sense. 

7. The Commissioner held that the records in question related 
to an employment matter in which the institution had an 
interest -- but that six years had passed and there was 
currently no outstanding interest in the investigation that 
had the capacity to affect the institution's legal rights 
or obligations and therefore the records did not fit within 
the scope of s. 65(6)3 and were subject to the Act. 

8. Re Standard of Review -- It is argued on behalf of the 
Ministry that in interpreting s. 65(6) in particular, the 
Commissioner was adding to his jurisdiction and therefore 
under the Court of Appeal decision in Walmsley [See Note 2 
at end of document] the standard of review is correctness. 
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In our view, the records in question were in the control of 
the Ministry and that the Commissioner, in interpreting his 
home statute, and in adopting a pragmatic and functional 
approach was entitled to deference and a standard of 
reasonableness applies. Even if we were wrong in this, and 
the standard is correctness, we would dismiss the 
application. No costs. 

Analysis 

Standard of review 

[23] The Ministries contend the appropriate standard of review 
is correctness while the Privacy Commissioner contends that the 
appropriate standard of review is reasonableness. 

[24] Rather than focusing on classifying issues as 

jurisdictional or otherwise, the Supreme Court of Canada has 
adopted a "pragmatic and functional approach" to determining the 
appropriate standard of review of the decisions of 
administrative tribunals. In Pushpanathan v. Canada (Minister of 
Citizenship and Immigration) , [1998] 1 S.C.R. 982 at pp. 

1004-05, 160 D.L.R. (4th) 193, Bastarache J. set out the general 

principles governing this approach and also confirmed the 
emergence of "reasonableness" as a third recognized standard, in 
addition to the traditional standards of "correctness" and 
"patent unreasonableness", within the spectrum of standards of 
review: 

The central inquiry in determining the standard of review 
exercisable by a court of law is the legislative intent of the 
statute creating the tribunal whose decision is being 
reviewed. More specifically, the reviewing court must ask: 

"[W]as the question which the provision raises one that was 
intended by the legislators to be left to the exclusive 
jurisdiction of the Board?" . . . 

Since U.E.S., Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, 
this Court has determined that the task of statutory 
interpretation requires a weighing of several different 
factors, none of which are alone dispositive, and each of 
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which provides an indication falling on a spectrum of the 
proper level of deference to be shown the decision in 
question. This has been dubbed the "pragmatic and functional" 
approach. This more nuanced approach in determining 
legislative intent is also reflected in the range of possible 
standards of review. Traditionally, the "correctness" standard 
and the "patent unreasonableness" standard were the only two 
approaches available to a reviewing court. But in Canada 
(Director of Investigation and Research) v. Southam Inc., 

[1997] 1 S.C.R. 748, a "reasonableness simpliciter" standard 

was applied as the most accurate reflection of the competence 
intended to be conferred on the tribunal by the legislator. 
Indeed, the Court there described the range of standards 
available as a "spectrum" with a "more exacting end" and a 
"more deferential end" (para. 30). 

Although the language and approach of the "preliminary", 
"collateral" or "jurisdictional" question has been replaced by 
this pragmatic and functional approach, the focus of the 
inquiry is still on the particular, individual provision being 
invoked and interpreted by the tribunal. Some provisions 
within the same Act may require greater curial deference than 
others, depending on the factors which will be described in 
more detail below. To this extent, it is still appropriate and 
helpful to speak of "jurisdictional questions" which must be 
answered correctly by the tribunal in order to be answered 
intra vires. But it should be understood that a question which 
"goes to jurisdiction" is simply descriptive of a provision 
for which the proper standard of review is correctness, based 
upon the outcome of the pragmatic and functional analysis. In 
other words, "jurisdictional error" is simply an error on an 
issue with respect to which, according to the outcome of the 
pragmatic and functional analysis, the tribunal must make a 
correct interpretation and to which no deference will be 
shown. 

(Emphasis added) 

[25] He then reviewed the factors to be considered in the 
course of the analysis and a variety of considerations 
applicable to each. [See Note 3 at end of document] Those 
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factors, and the considerations applicable to them that are 
relevant for the purposes of this appeal, may be conveniently 
summarized as follows: 

i. presence or absence of a privative clause -- the 

presence of a full privative clause is a strong indication 
in favour of deference; the absence of a privative clause 
may or may not imply a higher standard of review, depending 
on other factors present; 

ii. expertise -- consideration of three matters is 
required: the nature of the expertise of the tribunal, a 
comparison of the expertise of the tribunal to that of the 
court (relative expertise), and a consideration of the 
specific decision in issue in relation to that expertise; 

iii. purpose of the act as a whole, and the provision 
in particular -- a lower standard of review may be 
indicated where the act and the provision in particular 
require consideration of "polycentric issues" requiring 
balancing of a wide range of interacting interests and 
considerations; and 

iv. the nature of the problem: a question of law or 
fact -- questions of fact generally signal deference 
whereas "a serious question of general importance" more 
likely implies a higher standard of review. 

[26] The Privacy Commissioner submits the Supreme Court of 
Canada has thus signaled that reviewing courts must proceed 
cautiously when assessing the jurisdiction of administrative 
tribunals. Though charged with the important task of ensuring 
tribunals do not exceed their legislated mandate, courts must be 
careful not to limit a tribunal's functions in a manner not 
intended by the legislature. The provisions of a tribunal's 
enabling statute do not always admit of one "correct" meaning. 

In order to promote the public policy reflected in the statute, 
logically, such provisions should be left with the tribunal for 
an interpretation informed by its specialist perspective. [See 
Note 4 at end of document] 
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[27] The Privacy Commissioner says the records now excluded by 
s. 65(6) [See Note 5 at end of document] are ones over which she 
formerly exercised decision-making authority. The interpretation 
of s. 65(6), like the interpretation of the exemption 
provisions, [See Note 6 at end of document] engages the Privacy 
Commissioner in a "context sensitive", "record by record", 
determination aimed at reflecting the legislature's choice 
between the competing values of access and confidentiality. She 
relies on the fact that courts have consistently held that the 
standard of review of her decisions relating to the 
interpretation of rights of access and exemptions under the Act 
is reasonableness. Balancing the objectives set out in the Act 
lies at the heart of her specialized expertise. She asserts the 
legislature cannot be presumed to have intended she should now 
have lesser expertise or be accorded lesser deference. The 
applicable standard of review of her interpretation of s. 65(6) 
should therefore be reasonableness. 

[28] In my view, an application of the Pushpanathan factors to 
the circumstances of this case indicates that the appropriate 
standard of review is correctness. 

[29] Relative expertise is no doubt a highly significant 

factor in the determination of the appropriate standard of 
review. This court recognized the expertise of the Privacy 
Commissioner in Ontario (Workers' Compensation Board) v. Ontario 
(Assistant Information and Privacy Commissioner) (1998), 41 O.R. 
(3d) 464, 164 D.L.R. (4th) 129 (C.A.) as follows [at pp. 472-73 

O.R. ] : 

[T]he commissioner is required to develop and apply expertise 
in the management of many kinds of government information, 
thereby acquiring a unique range of expertise not shared by 
the courts. The wide range of the commissioner's mandate is 
beyond areas typically associated with the court's expertise. 

. . . the commission is a specialized agency which administers 

a comprehensive statute regulating the release and retention 
of government information. In the administration of that 
regime, the commissioner is called upon not only to find facts 
and decide questions of law, but also to exercise an 
understanding of the body of specialized expertise that is 
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beginning to develop around systems for access to government 
information and the protection of personal data. The statute 
calls for a delicate balance between the need to provide 
access to government records and the right to the protection 
of personal privacy. Sensitivity and expertise on the part of 
the commissioner is all the more required if the twin purposes 
of the legislation are to be met. [See Note 7 at end of 
document] 

[30] While acknowledging the relative expertise of the Privacy 
Commissioner in matters requiring it, in my view the very 
wording of s. 65(6) indicates her expertise is not engaged in 
its interpretation. By using the words "this Act does not 
apply", the legislature has distinguished exclusions from 
exemptions, and has declared that the "delicate balanc[ing] 
between the need to provide access to government records and the 
right to protection of personal privacy", which engages the 
expertise of the Privacy Commissioner, plays no role in relation 
to the enumerated records. Accordingly, relative to the court, 
the Privacy Commissioner possesses no particular expertise that 
is significant to the interpretation of the section. In my view, 
this wording also signifies the legislature's intention that the 
Privacy Commissioner not have a determinative say in the 
interpretation of the section. Had it viewed the matter 
otherwise, it would not have excluded the enumerated records 
from the operation of the Act. 

[31] In short, when applied to the particular circumstances 
presented, I consider the Pushpanathan factors favour 
correctness as the appropriate standard of review. This 
conclusion appears to be consistent with the decision of this 
court in Walmsley, supra. There, Goudge J.A. found s. 10(1) of 
the Act to be jurisdiction-limiting, in the sense that records 
not "in the custody or under the control of" an institution are 
not subject to the Act and are therefore beyond the jurisdiction 
of the Privacy Commissioner. Using a functional and pragmatic 
approach, he determined the appropriate standard of review of a 
decision interpreting s. 10(1) to be correctness, based on that 
finding, the absence of a privative clause, and the conclusion 
that no particular expertise was required for the interpretation 
of the operative words of the section. Particularly in the 
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latter respect, s. 10(1) and s. 65(6) share a common 
characteristic. 

Was the Assistant Commissioner's interpretation of ss. 65(6)1 

and 3 of the Act correct? 

[32] In my view, the Assistant Commissioner erred in his 

interpretation of s. 65(6) in two respects: first, by 
restricting the meaning of "interest" to "legal interest" in s. 
65(6)3; and second, by introducing a time element into the 
section, when none exists. He introduced a time element into 
subclause 1 [See Note 8 at end of document] by requiring that 
any proceedings "be current, anticipated, or in the reasonably 
proximate past" and into subclause 3 [See Note 9 at end of 
document] by requiring that an institution "establish an 
interest that has the capacity to affect its legal rights . . . 

and that there . . . be a reasonable prospect that this interest 

be engaged". 

[33] I will repeat the relevant provisions for ease of 
reference: 

(6) Subject to subsection (7), this Act does not apply to 
records collected, prepared, maintained or used by or on 
behalf of an institution in relation to any of the following: 

1. Proceedings or anticipated proceedings before a court, 
tribunal or other entity relating to labour relations or 
to the employment of a person by the institution. 

2. Negotiations or anticipated negotiations relating to 
labour relations or to the employment of a person by the 
institution between the institution and a person, 
bargaining agent or party to a proceeding or an 
anticipated proceeding. 

3. Meetings, consultations, discussions or communications 
about labour relations or employment-related matters in 
which the institution has an interest. 


(7) This Act applies to the following records: 
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1. An agreement between an institution and a trade union. 

2. An agreement between an institution and one or more 
employees which ends a proceeding before a court, 
tribunal, or other entity relating to labour relations or 
to employment-related matters. 

3. An agreement between an institution and one or more 
employees resulting from negotiations about 
employment-related matters between the institution and 
the employee or employees. 

4. An expense account submitted by an employee of an 
institution to that institution for the purpose of 
seeking reimbursement for expenses incurred by the 
employee in his or her employment. 

[34] In arriving at the conclusion that the words "in which 
the institution has an interest" in s. 65(6)3 must be referring 
to "a legal interest" in the sense of having the capacity to 
affect an institution's "legal rights or obligations", the 
Assistant Privacy Commissioner stated that various authorities 
support the proposition that an interest must refer to more than 
mere curiosity or concern. [See Note 10 at end of document] I 
have no difficulty with the latter proposition. It does not 
however lead to the inevitable conclusion that "interest" means 
"legal interest" as defined by the Assistant Privacy 
Commissioner. 

[35] As already noted, s. 65 of the Act contains a 

miscellaneous list of records to which the Act does not apply. 
Subsection 6 deals exclusively with labour relations and 
employment-related matters. Subsection 7 provides certain 
exceptions to the exclusions set out in subsection 6. Examined 
in the general context of subsection 6, the words "in which the 
institution has an interest" appear on their face to relate 
simply to matters involving the institution's own workforce. 
Subclause 1 deals with records relating to "proceedings or 
anticipated proceedings . . . relating to labour relations or to 

the employment of a person by the institution" (emphasis added). 


2001 CanLII 8582 (ON CA) 


Subclause 2 deals with records relating to "negotiations or 
anticipated negotiations relating to labour relations or to the 
employment of a person by the institution ..." (emphasis 
added). Subclause 3 deals with records relating to a 
miscellaneous category of events "about labour relations or 
employment-related matters in which the institution has an 
interest". Having regard to the purpose for which the section 
was enacted, [See Note 11 at end of document] and the wording of 
the subsection as a whole, the words "in which the institution 
has an interest" in subclause 3 operate simply to restrict the 
categories of excluded records to those records relating to the 
institutions' own workforce where the focus has shifted from 
"employment of a person" to "employment-related matters". To 
import the word "legal" into the subclause when it does not 
appear, introduces a concept there is no indication the 
legislature intended. 

[36] As for the time element introduced into subsection 6, I 
note that in dealing with the request for access to the Police 
Complaints Commission file, the Assistant Privacy Commissioner 
acknowledged the stated purpose of the package of amendments by 
which s. 65(6) was added to the Act in 1995 and articulated a 
purposive approach to the interpretation of the section: 

I am also not persuaded by the Ministry's argument that 
because the wording in the section does not expressly say so, 
there can be no time limitations associated with section 
65(6). In my view, section 65(6) must be understood in 
context, taking into consideration both the stated intent and 
goal of the Labour Relations and Employment Statute Law 
Amendment Act (Bill 7) --to restore balance and stability to 
labour relations and to promote economic prosperity; and 
overall purposes of the Act -- to provide a right of access to 
information under the control of institutions and to protect 
the privacy of and provide access to personal information 
under the control of institutions and to protect the privacy 
of and provide access to personal information held by 
institutions. When proceedings are current, anticipated, or in 
the reasonably proximate past, in my view, there is a 
reasonable expectation that a premature disclosure of the type 
of records described in section 65(6)1 could lead to an 
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imbalance in labou r relations between the government and its 
employees. However, when proceedings have been completed, are 
no longer anticipated, or are not in the reasonably proximate 
past, disclosure of these same records could not possibly have 
an impact on any labour relations issues directly related to 
these records, and different considerations should apply. [See 
Note 12 at end of document] 


[37] As already noted, the records described in s. 65(6) are 
expressly excluded from the Act. Though the Act as a whole 
provides a context for understanding the words of a specific 
section, the purposes section of an Act does not mandate 
introduction of language into a statutory provision that is 
otherwise clear. [See Note 13 at end of document] 


[38] In my view, the time sensitive element of subsection 6 
is contained in its preamble. The Act "does not apply" to 
particular records if the criteria set out in any of subclauses 
1 to 3 are present when the relevant action described in the 
preamble takes place, i.e. when the records are collected, 
prepared, maintained or used. Once effectively excluded from the 
operation of the Act, the records remain excluded. The 
subsection makes no provision for the Act to become applicable 
at some later point in time in the event the criteria set out in 
any of subclauses 1 to 3 cease to apply. 



[39] This interpretation also makes practical sense for the 
purposes of administration of the Act. Institutions are required 
by s. 39(2) of the Act to give notice to affected individuals 
"[w]here personal information is collected on behalf of the 
institution". Retention and disposal of personal information is 
to be dealt with as prescribed by regulation. In the absence of 
clear language, one would not expect that institutions are 
required to continually review their records on an ongoing basis 
to assess the applicability of the Act. 


[40] In my view, therefore, the Assistant Privacy Commissioner 
was wrong to limit the scope of the exclusions in the way that 
he did. 


Conclusion 
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[41] For the reasons given, I would allow the appeals and 
quash the decisions of the Assistant Commissioner. Insofar as 
PO-1618 is concerned, I would quash the decision of the 
Assistant Commissioner only as it relates to part 2 of the 
request, being the only portion of the request in issue on this 
appeal. 

[42] In my view, it is not for this court on an application 
for judicial review to make any form of declaration as to 
whether the records are, or are not, excluded from the Act. The 
effect of quashing the decisions of the Assistant Privacy 
Commissioner will simply be that the decisions of the heads of 
the respective Ministries will be restored. 

[43] I would make no order as to costs. 


Appeal allowed. 


Notes 

Note 1: A complainant is separately entitled to a copy of the 
investigation report, the decision and the reasons for decision 
of the Police Complaints Commission by virtue of ss. 87 and 90(5) 
of the Police Services Act, R.S.O. 1990, c. P.15 [ss. 80-112 
repealed S.O. 1997, c. 8, s. 35] . 

Note 2: Walmsley v. Ontario (Attorney General) (1997), 34 
O.R. (3d) 611 (C.A.). 

Note 3: See pp. 1005-11 S.C.R. 

Note 4: Relying on National Corn Growers Assn. v. Canadian 
Import Tribunal, [1990] 2 S.C.R. 1324, 74 D.L.R. (4th) 449 per 

Wilson J. at pp. 456-63. 

Note 5: Section 65(6) was added to the Act by a package of 
amendments made in 1995 [S.O. 1995, c. 1, s. 82], 

Note 6: For example, s. 17(1) provides a mandatory exemption 
for "third party" information, including "labour relations 
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information", where disclosure could reasonably be expected to 
cause commercial or competitive harm. 

Note 7: Quoting Campbell J. in John Doe v. Ontario 
(Information and Privacy Commissioner) (1993), 13 O.R. (3d) 767 

at pp. 782-83, 106 D.L.R. (4th) 140 (Div. Ct.). 

Note 8: PO-1658 at p. 10. 

Note 9: PO-1618 at p. 4. 

Note 10: PO-1618 at p. 4; see also PO-1242 at pp. 7-10 where 
the Assistant Privacy Commissioner analogized the issue to "the 
requirement in civil procedure that in order to be added as a 
party to a proceeding a party must "have an interest" in the 
subject matter of the proceeding". 

Note 11: As part of "An Act to restore balance and stability 
to labour relations and to promote economic prosperity and to 
make consequential changes to statutes concerning labour 
relations": Bill 7, 1st Session, 36th Legislature, 1995; " [a]Iso, 

we propose to amend the Freedom of Information and Protection 
of Privacy Act ... to ensure the confidentiality of labour 
relations information": Hon. David Johnson (Chair of Management 
Board of Cabinet), Official Report of Debates, October 4, 1995. 

Note 12: PO-1618 at p. 10. 

Note 13: Ruth Sullivan, Driedger on the Construction of 
Statutes, 3rd ed. (Toronto: Butterworths, 1994), at p. 267. 
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The police accepted a long-standing invitation by 
the principal of a high school to bring sniffer dogs into 
the school to search for drugs. The police had no knowl¬ 
edge that drugs were present in the school and would not 
have been able to obtain a warrant to search the school. 
The search took place while all the students were con¬ 
fined to their classrooms. In the gymnasium, the sniffer 
dog reacted to one of the unattended backpacks lined up 
against a wall. Without obtaining a warrant, the police 
opened the backpack and found illicit drugs. They 
charged the student who owned the backpack with pos¬ 
session of cannabis marihuana and psilocybin for the 
purpose of trafficking. At trial, the accused brought 
an application for exclusion of the evidence, argu¬ 
ing that his rights under s. 8 of the Canadian Charter 
of Rights and Freedoms had been violated. The trial 
judge allowed the application, finding two unreasonable 
searches: the search conducted with the sniffer dog and 
the search of the backpack. He excluded the evidence 
and acquitted the accused. The Court of Appeal upheld 
the acquittal. 

Held (Bastarache, Deschamps and Rothstein JJ. dis¬ 
senting): The appeal should be dismissed. 

1 . Per McLachlin C.J. and Binnie, Deschamps and 
Rothstein JJ.: The police possess a common law power 
to search using drug sniffer dogs on the basis of a 
Charter compliant standard of reasonable suspicion. 


Per Bastarache J.: The police possess a common law 
power to search using drug sniffer dogs on the basis of a 
Charter compliant standard of generalized suspicion. 

Per LeBel, Fish, Abella and Charron JJ.: There was no 
authority at common law for the sniffer-dog search in 
this case. 

2. Per McLachlin C.J. and Bastarache, Binnie, LeBel, 
Fish, Abella and Charron JJ.: The dog sniff of the back¬ 
pack at the school amounted to a search within s. 8 of 
the Charter. 

Per Deschamps and Rothstein JJ.: The dog sniff of 
the backpack at the school did not amount to a search 
within s. 8 of the Charter. 

3. Per McLachlin C.J. and Bastarache, Binnie, LeBel, 
Fish, Abella and Charron JJ.: The sniffer-dog search of 
the backpack at the school violated s. 8 of the Charter. 

Per Deschamps and Rothstein JJ.: There is no need 
to determine whether s. 8 of the Charter was violated 


La police a accepte une invitation de longue date du 
directeur d’une ecole secondaire a amener des chiens 
renifleurs a l’ecole pour y chercher des drogues. La 
police ne savait pas que des drogues etaient presentes 
a l’ecole et n’aurait pas pu obtenir un mandat autorisant 
la fouille a l’ecole. La fouille a ete effectuee alors que 
tous les eleves devaient rester dans leurs classes. Dans 
le gymnase, le chien renifleur a reagi positivement a un 
des sacs a dos laisses sans surveillance et alignes contre 
un mur. Sans obtenir un mandat, un policier a ouvert 
le sac a dos et y a trouve des drogues illicites. L’eleve 
a qui appartenait le sac a ete accuse de possession de 
marijuana et de psilocybine en vue d’en faire le trafic. 
Au proces, l’accuse a demande l’exclusion de la preuve 
en invoquant la violation des droits que lui garantit l’art. 
8 de la Charte canadienne des droits et libertes. Le juge 
du proces a accueilli sa demande et a conclu qu’il y avait 
eu deux fouilles abusives : celle effectuee avec le chien 
renifleur et celle du sac a dos. II a ecarte les elements de 
preuve et acquitte l’accuse. La Cour d’appel a maintenu 
l’acquittement. 

Arret (les juges Bastarache, Deschamps et Rothstein 
sont dissidents) : Le pourvoi est rejete. 

1. La juge en chef McLachlin et les juges Binnie, 
Deschamps et Rothstein : La common law reconnait 
aux policiers le pouvoir d’effectuer des fouilles ou per¬ 
quisitions a l’aide d’un chien renifleur en se fondant sur 
une norme des soupgons raisonnables conforme a la 
Charte. 

Le juge Bastarache : La common law reconnait aux 
policiers le pouvoir d’effectuer des fouilles ou perquisi¬ 
tions a l’aide d’un chien renifleur en se fondant sur une 
norme des soupgons generaux conforme a la Charte. 

Les juges LeBel, Fish, Abella et Charron : La common 
law ne permettait pas d’effectuer la fouille a l’aide d’un 
chien renifleur en l’espece. 

2. La juge en chef McLachlin et les juges Bastarache, 
Binnie, LeBel, Fish, Abella et Charron : L’utilisation 
d’un chien renifleur pour verifier le sac a dos a l’ecole 
constituait une fouille au sens de l’art. 8 de la Charte. 

Les juges Deschamps et Rothstein : L’utilisation d’un 
chien renifleur pour verifier le sac a dos a l’ecole ne 
constituait pas une fouille au sens de l’art. 8 de la 
Charte. 

3. La juge en chef McLachlin et les juges Bastarache, 
Binnie, LeBel, Fish, Abella et Charron : La fouille du 
sac a dos effectuee a l’aide du chien renifleur a l’ecole 
violait l’art. 8 de la Charte. 

Les juges Deschamps et Rothstein : II n’est pas neces- 
saire de determiner s’il y a eu violation de l’art. 8 de 
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because the dog sniff of the backpack at the school did 
not amount to a search. 

4. Per McLachlin C.J. and Binnie, LeBel, Fish, Abella 
and Charron JJ.: In the circumstances of this case, the 
evidence should be excluded pursuant to s. 24(2) of the 
Charter. 

Per Deschamps and Rothstein JJ.: There is no need to 
determine whether the evidence should be excluded pur¬ 
suant to s. 24(2) of the Charter because the dog sniff of 
the backpack at the school did not amount to a search. 

Per Bastarache J.: The trial judge erred in excluding the 
evidence pursuant to s. 24(2) of the Charter. 


Per LeBel, Fish, Abella and Charron JJ.: Students 
are entitled to privacy in a school environment. Since 
there was no authority in the statutes or at common law 
for the sniffer-dog search in this case, the search vio¬ 
lated s. 8 of the Charter. For the reasons stated in R. v. 
Kang-Brown, [2008] 1 S.C.R. 456, 2008 SCC 18, our 
Court should not attempt to craft a legal framework of 
general application for the use of sniffer dogs in schools. 
As a result, the evidence was properly excluded under 
para. 24(2) of the Charter. [1-2] 

Per McLachlin C.J. and Binnie J.: The police pos¬ 
sess common law authority to use sniffer dogs in appro¬ 
priate circumstances. If the police in this case had been 
called to investigate the potential presence of guns or 
explosives at the school using dogs trained for that pur¬ 
pose, the public interest in dealing quickly and effi¬ 
ciently with such a threat to public safety would have 
been greater and more urgent than routine crime pre¬ 
vention. [7] [37] 

The dog sniff amounts to a search within s. 8 of the 
Charter. The information provided when the dog is 
trained to alert to the presence of controlled drugs per¬ 
mits inferences about the precise contents of the source 
that are of interest to the police. The subject matter of 
the sniff is not public air space. It is the concealed con¬ 
tents of the backpack. As with briefcases, purses and 
suitcases, backpacks are the repository of much that 
is personal, particularly for people who lead itinerant 
lifestyles during the day as in the case of students and 
travellers. Teenagers may have little expectation of pri¬ 
vacy from the searching eyes and fingers of their par¬ 
ents, but they expect the contents of their backpacks 
not to be open to the random and speculative scrutiny 


la Charte parce que l’utilisation d’un chien renifleur 
pour verifier le sac a dos a l’ecole ne constituait pas une 
fouille. 

4. La juge en chef McLachlin et les juges Binnie, 
LeBel, Fish, Abella et Charron : Dans les circonstances 
de la presente affaire, il y a lieu d’ecarter la preuve en 
application du par. 24(2) de la Charte. 

Les juges Deschamps et Rothstein : II n’est pas neces- 
saire de determiner s’il y a lieu d’ecarter la preuve en 
application du par. 24(2) de la Charte parce que l’utili¬ 
sation d’un chien renifleur pour verifier le sac a dos a 
l’ecole ne constituait pas une fouille. 

Le juge Bastarache : Le juge du proces a commis une 
erreur en ecartant la preuve en application du par. 24(2) 
de la Charte. 


Les juges LeBel, Fish, Abella et Charron : La vie 
privee des eleves doit etre protegee en milieu scolaire. 
Comme la fouille effectuee avec l’aide d’un chien reni¬ 
fleur n’etait pas autorisee par la loi ou la common law, 
elle etait contraire a l’art. 8 de la Charte. Pour les motifs 
enonces dans R. c. Kang-Brown, [2008] 1 R.C.S. 456, 
2008 CSC 18, notre Cour ne devrait pas tenter d’elabo- 
rer un cadre juridique d’application generale regissant 
l’utilisation de chiens renifleurs dans les ecoles. Par 
consequent, c’est a bon droit que la preuve a ete exclue 
en application du par. 24(2) de la Charte. [1-2] 

La juge en chef McLachlin et le juge Binnie : La 
common law accorde aux policiers le pouvoir d’utiliser 
des chiens renifleurs dans les circonstances appropriees. 
Si, en l’espece, la police avait ete appelee pour enque- 
ter, a l’aide de chiens dresses a cette fin, sur la presence 
eventuelle a l’ecole d’armes ou d’explosifs, l’importance 
et l’urgence de neutraliser rapidement et efficacement 
une telle menace pour la securite publique auraient eu 
preseance sur la simple prevention du crime. [7] [37] 

L’intervention du chien constitue une fouille au 
sens de Part. 8 de la Charte. L’information fournie 
par un chien dresse pour reagir a la presence de dro¬ 
gues controlees permet de tirer des inferences au sujet 
du contenu precis de la source qui interesse la police. 
Ce n’est pas l’air ambiant de l’espace public que flaire 
le chien, mais ce qui est dissimule dans un sac a dos. 
Comme les serviettes, les sacs a main et les valises, les 
sacs a dos contiennent beaucoup d’effets personnels; 
c’est notamment le cas pour les personnes qui, en raison 
de leur style de vie, ont a effectuer de nombreux depla¬ 
cements pendant la journee, par exemple les eleves et les 
voyageurs. Les adolescents ne s’attendent pas vraiment 
a ce que leur vie privee echappe aux regards attentifs 
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of the police. This expectation is a reasonable one that 
society should support. The guilty secret of the contents 
of the accused’s backpack was specific and meaningful 
information, intended to be private, and concealed in 
an enclosed space in which the accused had a continu¬ 
ing expectation of privacy. By use of the dog, the police 
officer could “see” through the concealing fabric of the 
backpack. [8] [62-63] [66-67] 


Although a warrantless sniffer-dog search is avail¬ 
able where reasonable suspicion is demonstrated, the 
sniffer-dog search of the students’ belongings in this 
case violated their Charter rights under s. 8. The dog- 
sniff search was unreasonably undertaken because 
there was no proper justification. The youth court judge 
found that the police lacked any grounds for reason¬ 
able suspicion and the Crown has shown no error in the 
youth court judge’s finding of fact. [91] 


While the sniffer-dog search may have been seen 
by the police as an efficient use of their resources, and 
by the principal of the school as an efficient way to 
advance a zero-tolerance policy, these objectives were 
achieved at the expense of the privacy interest (and con¬ 
stitutional rights) of every student in the school. The 
Charter weighs other values, including privacy, against 
an appetite for police efficiency. Because of their role in 
the lives of students, backpacks objectively command a 
measure of privacy, and since the accused did not tes¬ 
tify, the question of whether he had a subjective expec¬ 
tation of privacy in his backpack must be inferred from 
the circumstances. [15] [62-63] 


In the context of a routine criminal investigation, 
the police are entitled to use sniffer dogs based on a 
“reasonable suspicion”. If there are no grounds of rea¬ 
sonable suspicion, the use of the sniffer dogs will vio¬ 
late the s. 8 reasonableness standard. Where there are 
grounds of reasonable suspicion, the police should not 
have to take their suspicions to a judicial official for 
prior authorization to use the dogs in an area where the 
police are already lawfully present. All “searches” do 
not have the same invasive and disruptive quality and 
prior judicial authorization is not a universal condi¬ 
tion precedent to any and all police actions character¬ 
ized as “searches” given that the touchstone of s. 8 is 


et aux fouilles de leurs parents, mais ils s’attendent a 
ce que la police ne puisse pas, en se fondant sur des 
conjectures, proceder au hasard a l’examen du contenu 
de leurs sacs a dos. II s’agit d’une attente raisonnable 
a laquelle la societe devrait etre favorable. Le secret 
coupable contenu dans le sac a dos de l’accuse consti- 
tuait une information precise et significative, destinee a 
etre tenue secrete, et dissimulee dans un espace ferme a 
l’egard duquel l’accuse avait une attente permanente en 
matiere de vie privee. En se servant du chien, le policier 
a pu « voir » a travers le tissu opaque du sac a dos. [8] 
[62-63] [66-67] 

Meme si 1’on peut effectuer sans mandat une fouille 
avec un chien renifleur lorsque l’existence de soupfons 
raisonnables est demontree, la fouille des effets person¬ 
nels des eleves par le chien renifleur en l’espece a viole 
les droits garantis aux eleves par l’art. 8 de la Charte. 
La fouille par le chien renifleur a ete entreprise de fa§on 
abusive parce qu’elle ne reposait sur aucune justification 
valable. Le juge du tribunal pour adolescents a conclu 
que la police ne pouvait avoir de soupfons raisonnables 
et le ministere public n’a pas demontre que la conclu¬ 
sion de fait du juge du tribunal pour adolescents etait 
erronee. [91] 

Bien que la police ait pu considerer que la fouille a 
l’aide du chien renifleur constituait une utilisation effi- 
cace de ses ressources et que le directeur de l’ecole y ait 
vu un moyen efficace de promouvoir une politique de 
tolerance zero, ces objectifs ont ete atteints au mepris du 
droit de chaque eleve de l’ecole au respect de sa vie privee 
(et de ses droits constitutionnels). La Charte etablit un 
equilibre entre d’autres valeurs, dont la vie privee, et le 
besoin d’assurer l’efficacite de la police. En raison du role 
qu’ils jouent dans la vie des eleves, les sacs a dos exigent 
objectivement une certaine mesure de respect de la vie 
privee, et puisque l’accuse n’a pas temoigne, c’est a partir 
des circonstances qu’il faut deduire s’il avait une attente 
subjective en matiere de vie privee en ce qui concerne 
son sac a dos. [15] [62-63] 

Dans le contexte d’une enquete criminelle ordi¬ 
naire, la police a le droit d’utiliser des chiens reni- 
fleurs lorsqu’elle a des « soupfons raisonnables ». Si 
elle n’est pas justifiee d’avoir des soupfons raisonna¬ 
bles, le recours aux chiens renifleurs contreviendra a la 
norme du caractere raisonnable imposee par l’art. 8. S’il 
existe des motifs d’avoir des soupgons raisonnables, la 
police ne devrait pas avoir a soumettre ses soupfons a 
un juge pour obtenir l’autorisation prealable d’utiliser 
des chiens dans un lieu ou la police se trouve deja lega- 
lement. Toutes les « fouilles ou perquisitions » n’ont pas 
le meme caractere envahissant ou perturbant et l’auto- 
risation judiciaire prealable n’est pas une condition 
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reasonableness. Account must be taken in s. 8 matters 
of all the relevant circumstances including the minimal 
intrusion, contraband-specific nature and high accu¬ 
racy rate of a fly-by sniff. The warrantless search is, 
of course, presumptively unreasonable. If the sniff is 
conducted on the basis of reasonable suspicion and dis¬ 
closes the presence of illegal drugs on the person or in a 
backpack or other place of concealment, the police may 
confirm the accuracy of that information with a physi¬ 
cal search, again without prior judicial authorization. 
But all such searches by the dogs or the police are sub¬ 
ject to after-the-fact judicial review if it is alleged (as 
here) that no grounds of reasonable suspicion existed, or 
that the search was otherwise unreasonably undertaken. 
[12-14] 


Permitting the police to act on a standard of reason¬ 
able suspicion within the framework of s. 8 will allow 
inappropriate conduct by the dog or the police to be 
dealt with on the basis that although the lawful author¬ 
ity to use the sniffer dog does exist, the search in the 
particular case was executed unreasonably, and thereby 
constituted a Charter breach, on the basis of which the 
evidence obtained may be excluded. The importance of 
proper tests and records of particular dogs will be an 
important element in establishing the reasonableness 
of a particular sniffer-dog search. From the police per¬ 
spective, a dog that fails to detect half of the narcotics 
present is still better than no detection at all. However 
from the perspective of the general population, a dog 
that falsely alerts half of the time raises serious con¬ 
cerns about the invasion of the privacy of innocent 
people. An important concern for the court is therefore 
the number of any such false positives. It is important 
not to treat the capacity and accuracy of sniffer dogs 
as interchangeable. Dogs are not mechanical or chemi¬ 
cal devices. Moreover, the sniff does not disclose the 
presence of drugs. It discloses the presence of an odour 
that indicates either the drugs are present or may have 
been present but are no longer present, or that the dog 
is simply wrong. In the sniffer-dog business, there are 
many variables. [82] [84-85] [87-88] 


In sniffer-dog situations, the police are generally 
required to take quick action guided by on-the-spot 


prealable universelle a toutes les mesures policieres 
qualifiees de « fouilles ou perquisitions » etant donne 
que l’element fondamental de l’art. 8 est le caractere rai- 
sonnable. Dans les affaires ou il est question de l’art. 8, 
il faut tenir compte de toutes les circonstances perti- 
nentes, y compris l’atteinte minime, la recherche ciblee 
d’articles interdits et la grande fiabilite de l’intervention 
fortuite d’un chien renifleur. La fouille ou la perquisi¬ 
tion sans mandat est, evidemment, presumee abusive. Si 
la fouille a l’aide d’un chien renifleur est effectuee sur 
la base de soupgons raisonnables et revele la presence 
de drogues illegales sur la personne elle-meme, dans 
un sac a dos ou a tout autre endroit ou elles ont pu etre 
cachees, la police peut s’assurer de l’exactitude de cette 
information grace a une fouille physique, effectuee 
encore une fois sans autorisation judiciaire prealable. 
Mais toutes ces fouilles effectuees a l’aide de chiens ou 
par des policiers sont assujetties a un controle judiciaire 
ulterieur s’il est allegue (comme c’est le cas en l’espece) 
qu’il n’y avait aucun motif d’avoir des soupgons raison¬ 
nables, ou que la fouille a ete par ailleurs entreprise de 
maniere abusive. [12-14] 

En permettant a la police d’agir, dans le cadre de 
l’art. 8, en se conformant a une norme des soupgons rai¬ 
sonnables, il sera possible, pour trancher la question du 
comportement inapproprie d’un chien ou de policiers, de 
tenir compte du fait que, meme si le recours a un chien 
renifleur est effectivement autorise par la loi, la fouille 
effectuee dans ce cas donne etait abusive et constituait 
done une violation de la Charte permettant d’ecarter les 
elements de preuve obtenus. Les epreuves auxquelles sont 
soumis les chiens et leurs dossiers individuels constitue- 
ront un element essentiel pour etablir le caractere raison- 
nable d’une fouille effectuee a l’aide d’un chien renifleur. 
Du point de vue de la police, il est preferable qu’un chien 
ne reussisse a detecter que la moitie des stupefiants pre¬ 
sents au lieu de n’en detecter aucun. Du point de vue de 
la population en general toutefois, un chien qui reagit a 
tort la moitie du temps souleve de serieuses inquietu¬ 
des au sujet de la violation de la vie privee de person- 
nes innocentes. Pour le tribunal, c’est done le nombre de 
ces fausses indications positives qui est preoccupant. Il 
importe de ne pas considerer que la capacite et la fiabilite 
des chiens renifleurs sont interchangeables d’un chien a 
l’autre. Les chiens ne sont pas des dispositifs mecaniques 
ou chimiques. En outre, le chien ne revele pas la presence 
de drogues. Il revele la presence d’une odeur qui indique 
soit la presence de drogues, soit qu’il a pu y avoir des dro¬ 
gues qui ne sont plus la, soit que le chien se trompe tout 
simplement. L’utilisation de chiens renifleurs comporte 
de nombreuses variables. [82] [84-85] [87-88] 

Dans les cas de recours a un chien renifleur, les poli¬ 
ciers sont generalement obliges de prendre rapidement 
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observations. In circumstances where this generally 
occurs, it is not feasible to subject the “sniffer dog’s” 
sniff to prior judicial authorization. Both the subject 
and his suspicious belongings would be long gone 
before the paperwork could be done. In the particular 
context of sniffer dogs, there is sufficient protection for 
the public in the prior requirement of reasonable sus¬ 
picion and after-the-fact judicial review to satisfy the 
“reasonableness” requirement of s. 8. [90] 


The trade-off for permitting the police to deploy 
their dogs on a “reasonable suspicion” standard without 
a warrant is that if this procedure is abused and sniffer- 
dog searches proceed without reasonable suspicion 
based on objective facts, the consequence could well 
tip the balance against the admission of the evidence 
if it is established under s. 24(2) of the Charter that, 
having regard to all the circumstances, the admission 
of it in the proceedings would bring the administra¬ 
tion of justice into disrepute. Youth court judges have a 
greater awareness than appellate judges do of the effect 
that admission or exclusion of the evidence would have 
on the reputation of the administration of justice in the 
community with which they deal on a daily basis. Here, 
the youth court judge excluded the evidence. His exclu¬ 
sion of the evidence should not be interfered with. [14] 
[90] [98] 

Per Deschamps and Rothstein JJ. (dissenting): In 
light of the totality of the circumstances, the accused 
did not have in this case a reasonable expectation of 
privacy that engaged s. 8 of the Charter, and a new trial 
should be ordered. [140] [149] 

While the use of the dog amounted to a search from 
an empirical perspective, what the accused had to 
establish was whether that use amounted to a “search” 
from a constitutional perspective. The pivotal ques¬ 
tion in this appeal was thus whether the accused had a 
reasonable expectation of privacy in respect of odours 
imperceptible to humans that emanated from his unat¬ 
tended backpack in a school gymnasium. This requires 
consideration of whether the accused had a subjective 
expectation of privacy and whether his privacy interest 
was objectively reasonable. [119] [128] 

The accused did not have a subjective expectation 
of privacy. Students and parents were made aware of 
the drug problem and the zero-tolerance drug policy 
and of the fact that sniffer dogs might be used. Dogs 


des mesures en fonction des observations faites sur 
place. Dans les circonstances ou cela se produit genera- 
lement, il n’est pas possible de soumettre l’intervention 
de « chiens renifleurs » a une autorisation judiciaire 
prealable. Tant le suspect que ses effets personnels sus¬ 
pects ne seraient plus la bien avant que la paperasse soit 
remplie. Dans le contexte particulier des chiens reni¬ 
fleurs, l’exigence prealable de soupfons raisonnables 
et le controle judiciaire a posteriori assurent au public 
une protection suffisante pour satisfaire a l’exigence du 
« caractere raisonnable » prevu a l’art. 8. [90] 

Une solution de compromis permet aux policiers 
d’utiliser leurs chiens selon la norme des « soupfons 
raisonnables » sans obtenir un mandat: s’il y a abus 
de cette procedure et que des fouilles sont effectuees 
avec des chiens renifleurs en l’absence de tout soupgon 
raisonnable fonde sur des faits objectifs, cela pourrait 
jouer contre l’admission des elements de preuve s’il 
est etabli en vertu du par. 24(2) de la Charte que, eu 
egard aux circonstances, leur utilisation est suscepti¬ 
ble de deconsiderer l’administration de la justice. Les 
juges du tribunal pour adolescents sont mieux informes 
que les juges d’appel au sujet de l’effet que l’admission 
ou l’exclusion de ces elements de preuve pourrait avoir 
sur la reputation de l’administration de la justice dans 
la collectivite dont ils s’occupent quotidiennement. En 
l’espece, le juge du tribunal pour adolescents a decide 
d’exclure les elements de preuve et il n’y a pas lieu de 
modifier cette decision. [14] [90] [98] 

La juge Deschamps et le juge Rothstein (dissidents) : 
Compte tenu de l’ensemble des circonstances, l’ac- 
cuse n’avait pas en l’espece une attente raisonnable en 
matiere de vie privee entrainant l’application de l’art. 8 
de la Charte et il y a lieu d’ordonner la tenue d’un nou¬ 
veau proces. [140] [149] 

Alors que l’utilisation du chien constituait une fouille 
au sens empirique du terme, l’accuse devait etablir que 
cette utilisation du chien constituait une « fouille » au 
sens constitutionnel. La question cruciale en 1’espece 
etait done de savoir si l’accuse avait une attente raison¬ 
nable en matiere de vie privee en ce qui concerne les 
odeurs, imperceptibles pour les humains, qui emanaient 
de son sac a dos laisse sans surveillance dans un gym- 
nase de l’ecole. A cette fin, il faut examiner si 1’accuse 
avait une attente subjective en matiere de vie privee et si 
son droit au respect de sa vie privee etait objectivement 
raisonnable. [119] [128] 

L’accuse n’avait aucune attente subjective en matiere 
de vie privee. Les parents et les eleves savaient qu’il 
existait un probleme de drogues et une politique de 
tolerance zero en matiere de drogues, et que des chiens 
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had in fact been used on prior occasions to determine 
whether narcotics were present at the school. While 
school policy must be implemented in a manner con¬ 
sistent with a legitimate expectation of privacy, the 
well-advertised means devised and used by the school 
reduced the accused’s subjective expectation of privacy 
very significantly. [129] 

The accused’s expectation of privacy was also 
not objectively reasonable. First, the place where the 
search occurred was a school with a known problem 
of drug use by students, both on and off school prop¬ 
erty. The police were there with the permission (and at 
the request) of the school’s principal in furtherance of 
disciplinary goals being pursued by the school in order 
to confront a systematic drug problem. The dogs were 
used primarily to search the premises, not the students. 
In these circumstances, the objective expectation of 
privacy in respect of an unattended backpack on this 
school’s property was not only significantly diminished, 
but extremely low. Second, the accused was not present 
at the time of the search. Since there were no students 
in the school gymnasium at the time of the search, there 
was no risk that the dog, on sniffing a backpack worn by 
a student, might make a false positive indication lead¬ 
ing to a — more intrusive — personal search of the stu¬ 
dent. Third, the accused’s backpack was left not only 
unattended, but also in plain view. While there is no 
indication that the backpack was abandoned, the use of 
a sniffer dog to check an unattended bag left in plain 
view is less intrusive than the use of one to check a 
bag that is either worn or carried by an individual, or 
is placed in a locked compartment out of plain view. 
Fourth, the investigative technique was relatively non- 
intrusive. The dog detected the presence of drugs in the 
accused’s backpack without the backpack being opened. 
Moreover, the dog was trained only to detect drugs and 
find humans. It could not therefore convey any informa¬ 
tion other than that there were drugs present. Thus, the 
use of a sniffer dog in these circumstances was a less 
intrusive investigative technique than simply opening 
the accused’s backpack without a prior positive indica¬ 
tion by the dog. [130-131] [137-139] 


Per Bastarache J. (dissenting): The dog sniff consti¬ 
tuted a search within the meaning of s. 8 of the Charter. 
The accused had a reasonable, but limited, expectation 


renifleurs pouvaient etre utilises. Des chiens avaient 
effectivement ete utilises a quelques reprises pour deter¬ 
miner s’il y avait des stupefiants a l’ecole. Si la politique 
de l’ecole doit etre appliquee de maniere a respecter les 
attentes legitimes en matiere de vie privee, les moyens 
qu’a utilises et fait connaitre l’ecole ont reduit conside- 
rablement 1’attente subjective de l’accuse en matiere de 
vie privee. [129] 

Egalement, l’attente de 1’accuse en matiere de vie 
privee n’etait pas objectivement raisonnable. D’abord, 
le lieu ou la fouille a ete effectuee etait une ecole ou il 
existait un probleme connu de consommation de dro¬ 
gues par les eleves tant sur le terrain de l’ecole qu’a 
l’exterieur. Les policiers s’y trouvaient avec la permis¬ 
sion (et a la demande) du directeur de l’ecole en vue de 
faciliter l’atteinte des objectifs en matiere disciplinaire 
de l’ecole dans sa lutte contre un probleme de drogue 
systematique. Les chiens ont servi principalement a la 
fouille des locaux et non a celle des eleves. Dans de 
telles circonstances, l’attente objective en matiere de vie 
privee a l’egard d’un sac a dos laisse sans surveillance 
dans l’ecole est non seulement serieusement reduite 
mais extremement faible. Ensuite, l’accuse n’etait pas 
present au moment de la fouille. Etant donne qu’aucun 
des eleves ne se trouvait dans le gymnase de l’ecole au 
moment de la fouille, il n’y avait aucun risque qu’une 
reaction positive erronee du chien renifleur devant un 
sac a dos porte par un eleve puisse entramer une fouille 
corporelle — plus envahissante — de l’eleve. En troi- 
sieme lieu, le sac a dos de l’accuse a non seulement ete 
laisse sans surveillance, mais il etait place bien en vue. 
Si rien n’indique que le sac a dos ait ete abandonne, 
l’utilisation d’un chien renifleur lorsqu’un sac laisse 
sans surveillance est place bien en vue constitue une 
procedure moins envahissante que lorsqu’on y a recours 
pour un sac qui est soit porte ou transporte par une per- 
sonne, soit garde a l’abri des regards dans un easier 
verrouille. En quatrieme lieu, la technique d’enquete 
utilisee etait relativement peu envahissante. Le chien 
a detecte la presence de drogues a l’interieur du sac a 
dos de l’accuse sans qu’il soit necessaire d’ouvrir le sac. 
De plus, le chien etait dresse uniquement pour detec- 
ter des drogues et chercher des personnes. Il ne pouvait 
done transmettre d’autres informations que la presence 
de drogues. Ainsi, l’utilisation d’un chien renifleur dans 
les circonstances constituait une technique d’enquete 
moins envahissante que ne l’aurait ete l’ouverture du 
sac a dos de 1’accuse sans qu’un chien renifleur n’ait 
auparavant reagi positivement a la presence de drogues. 
[130-131] [137-139] 

Le juge Bastarache (dissident) : L’intervention du 
chien renifleur constituait une fouille au sens de l’art. 
8 de la Charte. L’accuse avait une attente raisonnable. 
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of privacy in his backpack when the dog sniff occurred, 
even though he was not carrying the backpack at the 
time. A high school student who, like his classmates, 
leaves his bag unattended continues to have a reason¬ 
able expectation of privacy in its contents. It is relevant 
from an objective perspective that the odour identified 
by the dog sniff was not accessible to humans and that 
its detection provided immediate information about 
the contents of the backpack. The accused’s reasona¬ 
ble expectation of privacy is, however, reduced by the 
fact that this dog sniff occurred at the school. Students 
are aware of the importance both society at large and 
school administrators place on the school environment, 
and have a diminished expectation of privacy as a result. 
[150] [157-159] 


A random sniffer-dog search in a school would be 
deemed reasonable where it is based on a generalized 
reasonable suspicion, providing a reasonably informed 
student would have been aware of the possibility of 
random searches involving the use of dogs. Schools are 
unique environments and the application of this lower 
standard is appropriate given the importance of pre¬ 
venting and deterring the presence of drugs in schools 
to protect children, the highly regulated nature of the 
school environment, the reduced expectation of privacy 
students have while at school, and the minimal intrusion 
caused by searches of this nature. However, the police 
cannot enter a school and conduct a search whenever 
they please on the basis that drugs may be found there 
on any given day. Reasonable suspicion requires more 
than a mere hunch. Further, since a generalized, ongo¬ 
ing suspicion does not exist in relation to schools, it is 
necessary for each random dog-sniff search to be justi¬ 
fied on the basis of a suspicion that drugs will be located 
at that specific location at the specific time the search 
is being performed. Although it is necessary that a dog- 
sniffer search in a school be related to a reasonable sus¬ 
picion that drugs will be located on the premises at the 
time the search occurs, it is unreasonable to expect that 
a sniffer-dog search will occur at the precise moment 
that a reasonable suspicion is first formed. How long the 
suspicion lasts will depend in large part on the nature 
of the information received and on whether it is sup¬ 
plemented by additional indicators that the presence of 
drugs continues. In every instance, the key inquiry is 
whether there is a sufficient basis on which to form a 
reasonable suspicion about the presence of drugs at the 
time the search occurs. [152] [163-164] [168] [174-175] 


quoique limitee, en matiere de vie privee a l’egard de son 
sac a dos lorsque le chien l’a flaire, meme s’il ne portait 
pas son sac a ce moment. L’eleve d’une ecole secondaire 
qui, comme ses camarades de classe, laisse son sac sans 
surveillance continue d’avoir une attente raisonnable 
en matiere de vie privee a l’egard du contenu de son 
sac. II est important de souligner, d’un point de vue 
objectif, que l’odeur qu’a detectee le chien ne pouvait 
pas etre detectee par les humains et que sa detection a 
fourni des informations directes sur le contenu du sac a 
dos. L’attente raisonnable de l’accuse en matiere de vie 
privee est cependant reduite parce que la fouille a l’aide 
du chien renifleur s’est deroulee a l’ecole. Les eleves 
sont conscients de l’importance que la societe en gene¬ 
ral et les administrateurs scolaires accordent au milieu 
scolaire et ils ont en consequence une attente reduite en 
matiere de vie privee. [150] [157-159] 

Une fouille effectuee au hasard dans une ecole a 
l’aide d’un chien renifleur serait reputee raisonnable si 
elle etait fondee sur des soupgons raisonnables generaux, 
a la condition que des eleves raisonnablement informes 
soient au courant de la possibility de fouilles au hasard 
a l’aide de chiens. Les ecoles constituent un milieu par- 
ticulier et l’application de cette norme moins exigeante 
est appropriee etant donne l’importance de prevenir et 
d’empecher la presence de la drogue dans les ecoles 
pour proteger les enfants, la nature tres reglementee du 
milieu scolaire, 1’attente reduite des eleves en matiere 
de vie privee pendant qu’ils se trouvent a l’ecole et 1’at- 
teinte minime qu’entrainent les fouilles de cette nature. 
Toutefois, les policiers ne peuvent entrer dans une ecole 
quand cela leur convient et y effectuer une fouille ou une 
perquisition au motif que l’on peut y trouver de la drogue 
n’importe quand. Les soupgons raisonnables exigent plus 
qu’une simple intuition. En outre, comme il n’existe pas 
a l’egard des ecoles des soupgons constants et generaux, 
il est essentiel que chaque fouille effectuee au hasard a 
l’aide de chiens renifleurs puisse se justifier par des motifs 
permettant de soupgonner qu’il sera possible de trouver 
de la drogue a l’endroit precis et au moment precis ou 
la fouille est effectuee. Bien qu’il soit necessaire que la 
fouille effectuee dans une ecole a l’aide d’un chien reni¬ 
fleur se fonde sur des motifs raisonnables de soupgonner 
qu’il sera possible de trouver de la drogue sur les lieux 
au moment ou la fouille se deroule, il est irrealiste de 
s’attendre a ce que cette fouille soit effectuee a l’instant 
meme ou les soupgons raisonnables prennent naissance. 
La duree des soupgons dependra en grande partie de la 
nature des informations regues et de l’existence d’indices 
additionnels confirmant que des drogues sont encore pre- 
sentes a l’ecole. Dans chaque cas, la question essentielle 
est de savoir s’il existe des motifs suffisants de soupgon¬ 
ner la presence de drogues au moment ou la fouille est 
effectuee. [152] [163-164] [168] [174-175] 
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In this case, the search of the accused’s backpack 
was unreasonable. The trial judge determined that the 
students were aware of the zero-tolerance policy for 
drugs and that it may be enforced using sniffer dogs, but 
there is no evidence that the sniffer-dog search which 
led police to arrest the accused was founded on a cur¬ 
rent reasonable suspicion that drugs would be found. 
The trial judge concluded that school authorities had 
little more than a “reasonably well-educated guess” 
that drugs would be at the school on the day the search 
was conducted. The evidence likewise indicates that 
the police themselves had no direct awareness as to the 
possible existence of drugs at the school on the day the 
search occurred. [179-180] 


Although the search violated s. 8 of the Charter, the 
trial judge erred in excluding the evidence found in the 
accused’s backpack pursuant to s. 24(2) of the Charter. 
The search, which was conducted in good faith and was 
non-intrusive in nature, occurred in an environment 
where the expectation of privacy was diminished. The 
evidence obtained was non-conscriptive in nature and 
did not affect the fairness of the trial. [190] 
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En l’espece, la fouille du sac a dos de l’accuse etait 
abusive. Le juge du proces a determine que les eleves 
etaient au courant de la politique de tolerance zero en 
matiere de drogues et qu’ils savaient qu’elle pouvait 
etre appliquee a l’aide de chiens renifleurs, mais il n’y 
a aucune preuve que la fouille effectuee a l’aide d’un 
chien renifleur qui a permis aux policiers d’arreter l’ac- 
cuse se fondait sur des motifs raisonnables et actuels 
de soupfonner que des drogues pourraient etre decou- 
vertes. Le juge du proces a conclu que la direction de 
l’ecole n’avait rien d’autre qu’une « supposition raison- 
nablement fondee sur l’experience » selon laquelle il y 
aurait des drogues a l’ecole le jour de la fouille. Il res- 
sort de meme de la preuve que les policiers eux-memes 
n’etaient pas directement au courant de la presence pos¬ 
sible de drogues a l’ecole le jour ou ils ont effectue la 
fouille. [179-180] 

Meme si la fouille a ete effectuee en violation de 
l’art. 8 de la Charte, le juge du proces a commis une 
erreur en ecartant aux termes du par. 24(2) de la Charte 
les elements de preuve trouves dans le sac a dos de l’ac- 
cuse. La fouille, faite de bonne foi et peu envahissante, 
a ete effectuee dans un milieu ou 1’attente en matiere 
de vie privee etait reduite. Les elements de preuve n’ont 
pas ete obtenus en mobilisant l’accuse contre lui-meme 
et ils n’ont pas porte atteinte a l’equite du proces. [190] 
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(2006), 79 O.R. (3d) 481, 209 O.A.C. 257, 208 
C.C.C. (3d) 438, 37 C.R. (6th) 372, [2006] O.J. 
No. 1663 (QL), 2006 CarswellOnt 2579, uphold¬ 
ing the accused’s acquittal entered by Hornblower 
J. (2004), 120 C.R.R. (2d) 181, [2004] O.J. No. 
2716 (QL), 2004 CarswellOnt 2603, 2004 ONCJ 
98. Appeal dismissed, Bastarache, Deschamps and 
Rothstein JJ. dissenting. 

Kenneth J. Yule, Q.C., Jolaine Antonio and Lisa 
Matthews, for the appellant. 

Walter Fox, for the respondent. 

Robert W. Hubbard and Alison Wheeler, for the 
intervener the Attorney General of Ontario. 

Dominique A. Jobin and Gilles Laporte, for the 
intervener the Attorney General of Quebec. 

Kenneth D. Madsen, for the intervener the 
Attorney General of British Columbia. 

Frank Addario and Emma Phillips, for the 
intervener the Criminal Lawyers’ Association 
(Ontario). 

Jonathan C. Lisus, Christopher A. Wayland and 
Sarah Corman, for the intervener the Canadian 
Civil Liberties Association. 

Thomas McRae, for the intervener the St. Clair 
Catholic District School Board. 

Martha Mackinnon, for the intervener the 
Canadian Foundation for Children, Youth and the 
Law (Justice for Children and Youth). 

The reasons of LeBel, Fish, Abella and Charron 
JJ. were delivered by 

[1] LeBel J. — I have read the reasons of my col¬ 
league Binnie J. I agree that the appeal should be 
dismissed, but on the basis of my comments in the 
companion case, R. v. Kang-Brown, [2008] 1 S.C.R. 
456, 2008 SCC 18. Students are entitled to privacy 
even in a school environment (R. v. M. (M.R.), 
[1998] 3 S.C.R. 393, at para. 32). Entering a school- 
yard does not amount to crossing the border of a 


(2006), 79 O.R. (3d) 481, 209 O.A.C. 257, 208 
C.C.C. (3d) 438, 37 C.R. (6th) 372, [2006] O.J. No. 
1663 (QL), 2006 CarswellOnt 2579, qui a confirme 
l’acquittement de l’accuse par le juge Hornblower 
(2004), 120 C.R.R. (2d) 181, [2004] O.J. No. 2716 
(QL), 2004 CarswellOnt 2603, 2004 ONCJ 98. 
Pourvoi rejete, les juges Bastarache, Deschamps et 
Rothstein sont dissidents. 

Kenneth J. Yule, c.r., Jolaine Antonio et Lisa 
Matthews, pour l’appelante. 

Walter Fox, pour l’intime. 

Robert W. Hubbard et Alison Wheeler, pour l’in- 
tervenant le procureur general de l’Ontario. 

Dominique A. Jobin et Gilles Laporte, pour l’in- 
tervenant le procureur general du Quebec. 

Kenneth D. Madsen, pour l’intervenant le procu¬ 
reur general de la Colombie-Britannique. 

Lrank Addario et Emma Phillips, pour l’interve- 
nante Criminal Lawyers’ Association (Ontario). 

Jonathan C. Lisus, Christopher A. Wayland et 
Sarah Corman, pour l’intervenante l’Association 
canadienne des libertes civiles. 

Thomas McRae, pour l’intervenante St. Clair 
Catholic District School Board. 

Martha Mackinnon, pour l’intervenante 
Canadian Foundation for Children, Youth and the 
Law (Justice for Children and Youth). 

Version frangaise des motifs des juges LeBel, 
Fish, Abella et Charron rendus par 

[1] Le juge LeBel — J’ai pris connaissance des 
motifs de mon collegue le juge Binnie. Comme 
lui, je suis d’avis de rejeter le pourvoi, mais sur 
le fondement des commentaires que j’ai faits dans 
le pourvoi connexe R. c. Kang-Brown, [2008] 1 
R.C.S. 456, 2008 CSC 18. La vie privee des eleves 
doit etre protegee, meme en milieu scolaire ( R. c. 
M. (M.R.), [1998] 3 R.C.S. 393, par. 32). Le fait 
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foreign state. Students ought to be able to attend 
school without undue interference from the state, 
but subject, always, to normal school discipline. 


[2] As found by the Court of Appeal and by 
Binnie J., a search was conducted. The authority for 
that search was nowhere to be found in the statute 
law or at common law. This is not a case, for exam¬ 
ple, where the police would have entered the school 
under the authority of a search warrant and used 
sniffer dogs to assist in effecting a more focussed 
search. Nor was the dog-sniffer search conducted 
by the school authorities on proper grounds as set 
out in M. (M.R.). For the reasons stated in Kang- 
Brown, our Court should not attempt to craft a 
legal framework of general application for the 
use of sniffer dogs in schools. As a result, the evi¬ 
dence was properly excluded under para. 24(2) of 
the Canadian Charter of Rights and Freedoms. I 
would dismiss the appeal. 


The reasons of McLachlin C.J. and Binnie J. 
were delivered by 

[3] Binnie J. — The issues in the present appeal 
are whether a sniffer-dog “sniff” of a student’s 
backpack is a search within the meaning of s. 8 of 
the Canadian Charter of Rights and Freedoms, and 
if so, in what circumstances police officers may use 
sniffer dogs to search a school for illicit drugs. This 
case involves routine crime investigation. It does 
not involve explosives, guns or other public safety 
issues in the schools. 


[4] This appeal was argued together with R. v. 
Kang-Brown, [2008] 1 S.C.R. 456, 2008 SCC 18 
(released concurrently), which raises similar issues 
in the context of a bus terminal. In both appeals, 
arguments were framed by analogy with tech¬ 
nology or devices considered in decided cases, 


d’entrer dans la cour d’une ecole n’equivaut pas a 
traverser la frontiere d’un Etat etranger. Les eleves 
doivent pouvoir aller a l’ecole sans intervention 
injustifiee de l’Etat, mais sous reserve, toujours, 
de la discipline scolaire normale. 

[2] Comme Font indique la Cour d’appel et le 
juge Binnie, une fouille a ete effectuee. Cette 
fouille n’etait nullement autorisee par la loi ou la 
common law. Ce n’aurait pas ete le cas, par exem- 
ple, si la police s’etait presentee a l’ecole munie 
d’un mandat et si elle avait utilise des chiens reni- 
fleurs pour l’aider a effectuer une fouille plus 
ciblee. La fouille a l’aide d’un chien renifleur n’a 
pas non plus ete menee par la direction de l’ecole 
pour des motifs valables, comme le permet l’arret 
M. (M.R.). Pour les motifs enonces dans Kang- 
Brown, notre Cour ne devrait pas tenter d’elaborer 
un cadre juridique d’application generale regissant 
l’utilisation de chiens renifleurs dans les ecoles. 
Par consequent, c’est a bon droit que la preuve a 
ete exclue en application du par. 24(2) de la Charte 
canadienne des droits et libertes. Je suis d’avis de 
rejeter le pourvoi. 

Version frangaise des motifs de la juge en chef 
McLachlin et du juge Binnie rendus par 

[3] Le juge Binnie — Dans le present pourvoi, la 
Cour doit decider si le fait, pour un chien renifleur, 
de « flairer » le sac a dos d’un eleve constitue une 
fouille au sens de l’art. 8 de la Charte canadienne 
des droits et libertes et, dans l’affirmative, elle doit 
determiner les circonstances dans lesquelles les 
policiers peuvent avoir recours a des chiens reni¬ 
fleurs pour effectuer une fouille dans une ecole a 
la recherche de drogues illicites. II s’agit en l’es- 
pece d’une simple enquete criminelle qui ne met 
pas en cause la presence d’explosifs, d’armes a feu 
ou d’autres questions de securite publique dans les 
ecoles. 

[4] La presente affaire a ete plaidee en meme 
temps que R. c. Kang-Brown, [2008] 1 R.C.S. 456, 
2008 CSC 18 (dont les motifs sont deposes simul- 
tanement), qui souleve des questions similaires 
dans le contexte d’une gare d’autobus. Dans les 
deux pourvois, des analogies ont ete faites avec des 
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especially R. v. Tessling, [2004] 3 S.C.R. 432, 2004 
SCC 67. In Kang-Brown, a majority of the Alberta 
Court of Appeal equated a dog sniff of the odour of 
marijuana emanating from a piece of luggage to the 
infrared imaging of heat emanating from a build¬ 
ing in Tessling. Emanations were treated generi- 
cally as largely devoid of any constitutionally pro¬ 
tected privacy interest, regardless (it seems) of the 
very different value to the police of the information 
thereby obtained about what an individual seeks to 
preserve as private. 


[5] Section 8 has proven to be one of the most elu¬ 
sive Charter provisions despite the apparent sim¬ 
plicity of its language: 

8. Everyone has the right to be secure against 
unreasonable search or seizure. 

In the present appeal, the Ontario Court of Appeal 
saw a “significant difference” ((2006), 79 O.R. (3d) 
481, at para. 47), between sniffer dogs and Tessling- 
type heat imaging technology, but framed the issue 
more broadly, as had the trial judge, in terms of 
the reasonableness of “a trained police dog sniff¬ 
ing at the personal effects of an entire student body 
in a random police search” (para. 47). I think the 
approach of the Ontario courts is more in keeping 
with the “totality of the circumstances” reasoning 
adopted in s. 8 cases by this Court in R. v. Wong, 
[1990] 3 S.C.R. 36, R. v. Edwards, [1996] 1 S.C.R. 
128, at para. 45, and Tessling itself where, at para. 
19, the Court said: 


. . . the Court early on established a purposive approach 
to s. 8 in which privacy became the dominant organiz¬ 
ing principle. . . . Given the bewildering array of differ¬ 
ent techniques available to the police (either existing or 
under development), the alternative approach of a judi¬ 
cial “catalogue” of what is or is not permitted by s. 8 is 
scarcely feasible. 


techniques ou dispositifs examines dans des deci¬ 
sions anterieures, notamment dans R. c. Tessling, 
[2004] 3 R.C.S. 432, 2004 CSC 67. Dans Kang- 
Brown, les juges majoritaires de la Cour d’appel de 
l’Alberta ont assimile la decouverte, par un chien, 
d’une odeur de marijuana emanant d’un bagage 
a l’imagerie infrarouge permettant de detecter la 
chaleur se degageant d’un edifice, dont il etait ques¬ 
tion dans Tessling. On a considere que la protection 
du droit au respect de la vie privee garantie par la 
Constitution ne vise pas les emanations en general, 
peu importe (semble-t-il) la valeur tres differente 
qu’a pour la police l’information ainsi obtenue au 
sujet des elements dont une personne tente de pre¬ 
server le caractere prive. 

[5] L’article 8 s’est avere l’une des dispositions de 
la Charte les plus difficiles a saisir malgre l’appa- 
rente simplicity de son libelle : 

8. Chacun a droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives. 

Dans le present pourvoi, la Cour d’appel de l’On- 
tario a vu une [TRADUCTION] « difference impor- 
tante » ((2006), 79 O.R. (3d) 481, par. 47) entre 
les chiens renifleurs et la technologie de l’image- 
rie thermique dont il etait question dans Tessling-, 
cependant, comme le juge du proces, elle a formule 
la question de fa$on plus generale, se demandant 
s’il etait raisonnable qu’un [TRADUCTION] « chien 
policier dresse flaire les effets personnels de tous 
les eleves d’une ecole a l’occasion d’une fouille 
effectuee au hasard par la police » (par. 47). Je 
pense que la demarche retenue par les tribunaux 
ontariens respecte davantage le raisonnement fonde 
sur l’« ensemble des circonstances » suivi par notre 
Cour a l’egard de l’art. 8 dans les arrets R. c. Wong, 
[1990] 3 R.C.S. 36, R. c. Edwards, [1996] 1 R.C.S. 
128, par. 45, et Tessling lui-meme, par. 19, ou elle 
a dit: 

La Cour a [. . .] tres tot adopte a l’egard de l’art. 8 
une methode teleologique axee principalement sur le 
respect de la vie privee. [. . .] Etant donne l’ensemble 
deconcertant de techniques differentes (existantes ou 
en developpement) qui s’offrent a la police, il ne serait 
guere realiste d’appliquer l’autre methode consistant a 
etablir un « catalogue » judiciaire de ce qui est ou n’est 
pas permis par l’art. 8. 
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Stripped of the relevant context, musing on the 
differences between a dog’s nose and an infrared 
camera, or generalizing about “emanations”, does 
not greatly advance the resolution of the issues 
before us. What is required is to strike an appro¬ 
priate balance between the state’s need to search 
(whether the need be public safety, routine crime 
investigation or other public interest) against the 
invasion of privacy which the search entails, includ¬ 
ing the disruption and prejudice that may be caused 
to law-abiding members of the public, whether 
travelling (as in Kang-Brown ) or in the schools (as 
here) or in the peace and quiet of their own homes. 


[6] In this case, the principal of St. Patrick’s High 
School, in Sarnia, had issued a standing invita¬ 
tion to the Sarnia police to bring sniffer dogs to 
the school whenever convenient to the police. Both 
the Attorney General of Ontario and the intervener 
St. Clair Catholic District School Board argue that 
this invitation was all the justification the police 
required. The accused, on the other hand, argues 
that sniffer dogs may only be used where the police 
have reasonable grounds to believe a drug offence 
has been committed by the individual who is the 
subject of the search and that a search will lead to 
discovery of evidence or, perhaps, to the apprehen¬ 
sion of the perpetrator. The Attorney General of 
Ontario denies that the use of sniffer dogs consti¬ 
tutes a s. 8 search at all, as the dogs simply sniff 
the air which is part of our shared public space. He 
thus contends that nothing done here even engaged 
the rights of the accused under s. 8 of the Charter. 
The youth court judge held that neither the police 
nor the school authorities had anything more than 
a “hunch” to suspect the presence of drugs in the 
school at the relevant time of the search ((2004), 
120 C.R.R. (2d) 181, 2004 ONCJ 98). He held the 
“sniff” to be a search and excluded the evidence 
both of the dog sniff and the subsequent physical 
search by the police of the student’s backpack. 


Hors de tout contexte pertinent, il n’est guere utile 
pour trancher les questions soulevees devant nous 
de s’attarder sur les differences entre le museau 
d’un chien et une camera a infrarouge, ou de faire 
des generalisations au sujet des « emanations ». II 
faut plutot etablir un juste equilibre entre le besoin 
de l’Etat d’effectuer des fouilles ou des perquisi¬ 
tions (que celles-ci soient necessaires aux fins de la 
securite publique, d’une simple enquete criminelle 
ou d’un autre interet public) et l’atteinte a la vie 
privee que la fouille ou la perquisition comporte, 
notamment l’embarras et le prejudice pouvant etre 
causes aux citoyens respectueux des lois, que ce soit 
lors de deplacements (comme dans Kang-Brown), a 
l’ecole (comme en l’espece) ou dans la paix et la 
tranquillite de leur foyer. 

[6] En l’espece, le directeur de l’ecole secondaire 
St. Patrick’s de Sarnia avait invite les policiers de 
Sarnia a venir a l’ecole avec des chiens renifleurs 
chaque fois que cela leur conviendrait. Le procu- 
reur general de l’Ontario et l’intervenant, le conseil 
scolaire du district catholique de St. Clair, sou- 
tiennent que cette invitation etait la seule justifica¬ 
tion dont avait besoin la police. L’accuse pretend 
par contre que la police ne peut avoir recours a des 
chiens renifleurs que lorsqu’elle a des motifs rai- 
sonnables de croire qu’une infraction en matiere de 
drogue a ete commise par la personne faisant l’objet 
de la fouille et que la fouille menera a la decouverte 
d’elements de preuve ou, peut-etre meme, a l’arres- 
tation de l’auteur de l’infraction. Le procureur gene¬ 
ral de l’Ontario nie que le recours a des chiens reni¬ 
fleurs constitue une fouille au sens de l’art. 8 car 
les chiens ne font que flairer fair qui fait partie de 
notre espace public commun. II pretend par conse¬ 
quent qu’aucune des mesures prises en l’espece n’a 
declenche l’application des droits reconnus a l’ac- 
cuse par l’art. 8 de la Charte. Le juge du tribunal 
pour adolescents a statue que la police et la direc¬ 
tion de l’ecole se sont appuyes uniquement sur une 
« intuition » pour soupconncr la presence de dro¬ 
gues a l’ecole au moment de la fouille ((2004), 120 
C.R.R. (2d) 181, 2004 ONCJ 98). II a conclu qu’il 
y a eu fouille lorsque le chien a « flaire » le sac a 
dos de l’eleve et il a ecarte les elements de preuve 
obtenus grace au chien renifleur et a la fouille sub- 
sequente du sac de l’eleve par un policier. 
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[7] For the reasons expressed in Kang-Brown, I 
believe the common law powers of the police to 
investigate crime and bring perpetrators to justice 
includes the use of sniffer dogs. Such powers, how¬ 
ever, are subject to compliance with the Charter. 

[8] I also agree with the youth court judge that 
the deployment of sniffer dogs in the school con¬ 
stituted a s. 8 search, which may be defined as the 
state invasion of a reasonable expectation of pri¬ 
vacy; R. v. Wise, [1992] 1 S.C.R. 527, at p. 533. The 
dog’s positive alert led immediately and without 
judicial intervention to the physical examination of 
the contents of the accused’s backpack to confirm 
the dog’s identification of illegal drugs. 

[9] While the dog sniff constituted a search, it is a 
search of a minimally intrusive and tightly targeted 
type. For reasons to be explained, I would not go so 
far as the accused who insists that the full Hunter 
v. Southam Inc., [1984] 2 S.C.R. 145, requirement 
of prior judicial authorization must be imposed. 
In effect, the defence argument would mean that 
the dogs can only be used where there is no need 
for them. If the police have reasonable and prob¬ 
able grounds to believe that an individual has com¬ 
mitted a drug offence and that a search would lead 
to apprehension of the perpetrator and/or discov¬ 
ery of evidence, the police would already have the 
grounds required for a search warrant. The defence 
argument produces too much rigidity and does not 
take into account the minimally intrusive nature of 
a sniffer-dog search, and the fact that a sniffer dog 
properly trained and handled “alerts” only to con¬ 
traband with a high degree of accuracy. 


[10] In the United States, from whose Fourth 
Amendment decisions Hunter v. Southam drew 
inspiration, a series of divided Supreme Court deci¬ 
sions has declined to grant any Fourth Amendment 
protection against “narcotic” sniffer dogs. This 
may be, at least in part, because the courts may fear 


[7] Pour les raisons exposees dans Kang-Brown, 
j’estime que les pouvoirs que la common law 
confere aux policiers de faire enquete sur les crimes 
et de traduire leurs auteurs en justice englobent le 
recours a des chiens renifleurs. Toutefois, l’exercice 
de ces pouvoirs doit etre conforme a la Charte. 

[8] Je suis egalement d’accord avec le juge du tri¬ 
bunal pour adolescents pour dire que l’utilisation de 
chiens renifleurs dans l’ecole constituait une fouille 
au sens de l’art. 8, c’est-a-dire une atteinte de l’Etat 
a une attente raisonnable en matiere de vie privee; 
R. c. Wise, [1992] 1 R.C.S. 527, p. 533. La reaction 
positive du chien a immediatement entrame, sans 
intervention judiciaire, l’examen du contenu du sac 
a dos de l’accuse pour confirmer la detection par le 
chien de la presence de drogues illegales. 

[9] L’intervention du chien renifleur constituait 
une fouille, mais il s’agit d’une procedure peu enva- 
hissante et etroitement ciblee. Pour les motifs expo¬ 
ses ci-apres, je n’irais pas jusqu’a dire, comme le 
demande avec insistance l’accuse, qu’il faut exiger 
l’autorisation judiciaire prealable que prevoit l’ar- 
ret Hunter c. Southam Inc., [1984] 2 R.C.S. 145. 
En fait, l’argument de la defense signifierait qu’il 
n’est possible d’avoir recours aux chiens que dans 
les cas ou on n’a nullement besoin d’eux. Si elle 
a des motifs raisonnables et probables de croire 
qu’un individu a commis une infraction en matiere 
de drogue et qu’une fouille ou une perquisition 
menerait a l’arrestation de l’auteur de l’infraction 
ou a la decouverte d’elements de preuve, la police 
a deja des motifs suffisants pour obtenir la deli- 
vrance d’un mandat de perquisition. L’argument de 
la defense entraine une trop grande rigidite; il ne 
tient pas compte de la nature peu envahissante de 
la fouille effectuee a l’aide d’un chien renifleur ni 
du fait qu’un chien renifleur bien dresse et correc- 
tement utilise ne « reagit» qu’en presence d’articles 
interdits et ce, avec une grande fiabilite. 

[10] Dans une serie de decisions partagees concer- 
nant le Quatrieme Amendement, dont s’est inspi- 
ree notre Cour dans Hunter c. Southam, la Cour 
supreme des Etats-Unis a refuse d’accorder toute 
protection prevue au Quatrieme Amendement a 
l’egard de chiens renifleurs dresses pour detecter la 
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that once it is found that a police activity amounts 
to an invasion of a cognizable privacy interest, the 
legal machinery of prior judicial authorization is 
presumptively imposed: Katz v. United States, 389 
U.S. 347 (1967). This may have involved the U.S. 
courts in a form of cost-benefit analysis, as noted 
by K. L. Pollack: 


... in deciding these cases, the Court arguably made 
implicit findings that the costs of imposing a probable 
cause requirement outweighed the corresponding ben¬ 
efits to individual privacy. In these cases, the intrusion 
into individual interests was low, and the Court seemed 
unconcerned about the prospect of arbitrary government 
use of these searching methods. . . . [I]n pure investiga¬ 
tory searches, no middle standard exists between suspi¬ 
cionless searches and those searches based on probable 
cause. 


(K. L. Pollack, “Stretching the Terry Doctrine to 
the Search for Evidence of Crime: Canine Sniffs, 
State Constitutions, and the Reasonable Suspicion 
Standard” (1994), 47 Vand. L. Rev. 803, at pp. 820- 
21 ) 

[11] The result of this U.S. jurisprudence is that 
use of police sniffer dogs for crime investigation 
sits entirely outside the Fourth Amendment. I do 
not agree that in Canada such use of police dogs is 
without constitutional regulation, although I agree 
that the degree and nature of that s. 8 regulation 
must be apt to the circumstances and reflect the 
minimally intrusive, contraband-specific nature 
and, where established, accurate olfactory capacity 
of a properly trained dog. This context gives rise to 
two consequences of importance. 


[12] Firstly, I conclude that in the context of a rou¬ 
tine criminal investigation, the police are entitled to 
use sniffer dogs based on a “reasonable suspicion”. 


presence de « stupefiants ». Ce refus tient peut-etre, 
du moins en partie, au fait que les tribunaux peu- 
vent craindre que, des lors qu’une mesure policiere 
est jugee constituer une atteinte a un droit reconnu 
au respect de la vie privee, le mecanisme de Fauto- 
risation judiciaire prealable prevu par la loi est pre¬ 
sume s’appliquer : Katz c. United States, 389 U.S. 
347 (1967). C’est ce qui a peut-etre amene les tribu¬ 
naux americains a se lancer dans une forme d’ana- 
lyse des avantages et des inconvenients, ainsi que 
l’a souligne K. F. Pollack : 

[TRADUCTION] . . . en rendant la decision dans ces 
affaires, la Cour a peut-etre conclu implicitement qu’en 
exigeant une cause probable, les inconvenients l’empor- 
taient sur les avantages correspondants pour le respect 
de la vie privee des individus. Dans ces affaires, Fat- 
teinte aux droits individuels etait minime et la Cour n’a 
pas semble s’inquieter de la possibility que le gouverne- 
ment utilise arbitrairement ces methodes de perquisi¬ 
tion. [. . .] [L]ors de veritables fouilles ou perquisitions 
effectuees a des fins d’enquete, il n’y a pas de moyen 
terme entre les fouilles ou perquisitions effectuees en 
l’absence de tout soupfon et celles qui sont fondees sur 
une cause probable. 

(K. F. Pollack, « Stretching the Terry Doctrine to 
the Search for Evidence of Crime : Canine Sniffs, 
State Constitutions, and the Reasonable Suspicion 
Standard » (1994), 47 Vand. L. Rev. 803, p. 820- 
821) 

[11] Aux Etats-Unis, en raison de cette jurispru¬ 
dence, Futilisation par la police de chiens renifleurs 
dans le cadre d’enquetes criminelles echappe entie- 
rement a Fapplication du Quatrieme Amendement. 
A mon avis, le recours aux chiens policiers au 
Canada n’echappe pas aux dispositions constitu- 
tionnelles, mais je conviens que la reglementation 
fondee sur Fart. 8 doit etre appropriee aux circons- 
tances et doit tenir compte du fait que le recours a 
un chien renifleur bien dresse, si la fiabilite de son 
odorat est etablie, constitue une atteinte minime 
qui ne vise a decouvrir que des articles interdits. 
Ce contexte engendre deux consequences impor- 
tantes. 

[12] Premierement, je conclus que, dans le 
contexte d’une enquete criminelle ordinaire, la 
police a le droit d’utiliser des chiens renifleurs 
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If there are no grounds of reasonable suspicion, the 
use of the sniffer dogs will violate the s. 8 reasona¬ 
bleness standard. 


[13] Secondly, where there are grounds of rea¬ 
sonable suspicion, I believe the police should not 
have to take their suspicions to a judicial official 
for prior authorization to use the dogs in an area 
where the police are already lawfully present (in 
any event there is at present no mechanism in the 
Criminal Code, R.S.C. 1985, c. C-46, to issue such 
an authorization based only on reasonable suspi¬ 
cion). All “searches” do not have the same invasive 
and disruptive quality. In Hunter v. Southam , the 
combines officers were poised to rummage through 
private papers of varying degrees of relevance 
and irrelevance of the Edmonton Journal under 
a Director’s order whose sweep was described by 
Dickson J. as “breathtaking” (p. 150). The Hunter 
v. Southam requirement of prior judicial authoriza¬ 
tion is the gold standard because an important pur¬ 
pose of s. 8 is to prevent unreasonable searches and 
not in the usual case just to give an after-the-fact 
remedy. However, prior judicial authorization is not 
a universal condition precedent to any and all police 
actions characterized as “searches” given that the 
touchstone of s. 8 is reasonableness. Account must 
be taken in s. 8 matters of all the relevant circum¬ 
stances including (as stated) the minimal intru¬ 
sion, contraband-specific nature and high accuracy 
rate of a fly-by sniff. The warrantless search is, of 
course, presumptively unreasonable, and must sat¬ 
isfy the exceptional requirements set out in R. v. 
Collins, [1987] 1 S.C.R. 265, at p. 278. 


[14] If the sniff is conducted on the basis of rea¬ 
sonable suspicion and discloses the presence of 
illegal drugs on the person or in a backpack or 
other place of concealment, the police may, in my 
view, confirm the accuracy of that information 


lorsqu’elle a des « soupgons raisonnables ». Si elle 
n’est pas justihee d’avoir des souppons raisonna¬ 
bles, le recours aux chiens renifleurs contreviendra 
a la norme du caractere raisonnable imposee par 
l’art. 8. 

[13] Deuxiemement, lorsqu’il existe des motifs 
d’avoir des soupgons raisonnables, j’estime que la 
police ne devrait pas avoir a soumettre ses soupgons 
a un juge pour obtenir l’autorisation prealable d’uti- 
liser des chiens dans un lieu ou la police se trouve 
deja legalement (de toute fagon, le Code criminel, 
L.R.C. 1985, ch. C-46, ne prevoit a l’heure actuelle 
aucun mecanisme permettant l’obtention d’une telle 
autorisation sur la simple base de soupcons raison¬ 
nables). Toutes les « fouilles ou perquisitions » n’ont 
pas le meme caractere envahissant ou perturbant. 
Dans Hunter c. Southam, les fonctionnaires affectes 
aux enquetes sur les coalitions etaient sur le point de 
fouiller dans des dossiers personnels plus ou moins 
pertinents du Edmonton Journal en vertu d’un ordre 
du directeur dont la portee a ete qualifiee de « ren- 
versante » par le juge Dickson (p. 150). L’exigence 
d’une autorisation judiciaire prealable conforme- 
ment a Hunter c. Southam est la norme de qualite 
parce que Fun des objectifs importants de Fart. 8 
est d 'empecher les fouilles et les perquisitions abu- 
sives et non pas simplement de prevoir un recours 
apres le fait. Toutefois, Fautorisation judiciaire prea¬ 
lable n’est pas une condition prealable universelle a 
toutes les mesures policieres qualifiees de « fouilles 
ou perquisitions » etant donne que l’element fon- 
damental de Fart. 8 est le caractere raisonnable. 
Dans les affaires ou il est question de Fart. 8, il faut 
tenir compte de toutes les circonstances pertinen- 
tes, y compris (comme je l’ai mentionne) l’atteinte 
minime, la recherche ciblee d’articles interdits et la 
grande fiabilite de l’intervention fortuite d’un chien 
renifleur. La fouille ou la perquisition sans mandat 
est, evidemment ,presumee abusive et doit satisfaire 
aux exigences exceptionnelles etablies dans R. c. 
Collins, [1987] 1 R.C.S. 265, p. 278. 

[14] Si la fouille a l’aide d’un chien renifleur est 
effectuee sur la base de soupgons raisonnables et 
revele la presence de drogues illegales sur la per- 
sonne elle-meme, dans un sac a dos ou a tout autre 
endroit ou elles ont pu etre cachees, la police peut, 
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with a physical search, again without prior judicial 
authorization, as will be discussed. But, of course, 
all such searches by the dogs or the police are sub¬ 
ject to after-the-fact judicial review if it is alleged 
(as here) that no grounds of reasonable suspicion 
existed, or that the search was otherwise carried 
out in an unreasonable manner. Here the after-the- 
fact judicial review was engaged when the prosecu¬ 
tion attempted to rely on the evidence obtained in 
the search. The exceptional authority given to the 
police to use sniffer dogs on the basis of reason¬ 
able suspicion and without prior judicial authoriza¬ 
tion will, if abused, lead to important consequences 
under s. 24(2) of the Charter which provides that 
where a court concludes 


that evidence was obtained in a manner that infringed 
or denied any rights or freedoms guaranteed by this 
Charter, the evidence shall be excluded if it is estab¬ 
lished that, having regard to all the circumstances, 
the admission of it in the proceedings would bring the 
administration of justice into disrepute. 

The exclusion remedy was granted in this case and, 
in my opinion, rightly so. 

[15] I accept the youth court judge’s finding of 
fact that this was a random speculative search. 
What was done here may have been seen by the 
police as an efficient use of their resources, and by 
the principal of the school as an efficient way to 
advance a zero-tolerance policy. But these objec¬ 
tives were achieved at the expense of the privacy 
interest (and constitutional rights) of every stu¬ 
dent in the school, as the youth court judge and the 
Court of Appeal pointed out. The Charter weighs 
other values, including privacy, against an appe¬ 
tite for police efficiency. A hunch is not enough to 
warrant a search of citizens or their belongings by 
police dogs. 


[16] The youth court judge, having refused 
to admit the evidence produced by the search, 


a mon avis, s’assurer de l’exactitude de cette infor¬ 
mation grace a une fouille physique, effectuee 
encore une fois sans autorisation judiciaire pream¬ 
ble, ainsi qu’on le verra plus loin. Mais evidemment, 
toutes ces fouilles effectuees a l’aide de chiens ou 
par des policiers sont assujetties a un controle judi¬ 
ciaire ulterieur s’il est allegue (comme c’est le cas 
en l’espece) qu’il n’y avait aucun motif d’avoir des 
soupcons raisonnables, ou que la fouille a ete par 
ailleurs effectuee de maniere abusive. En l’espece, 
le controle judiciaire ulterieur a ete enclenche lors- 
que la poursuite a tente d’invoquer les elements de 
preuve obtenus lors de la fouille. Le pouvoir excep- 
tionnel de la police d’avoir recours a des chiens 
renifleurs sans autorisation judiciaire prealable, 
lorsqu’elle a des soupcons raisonnables, aura en cas 
d’abus des consequences importantes en vertu du 
par. 24(2) de la Charte qui prevoit que, lorsque le 
tribunal a conclu 

que des elements de preuve ont ete obtenus dans des 
conditions qui portent atteinte aux droits ou libertes 
garantis par la presente charte, ces elements de preuve 
sont ecartes s’il est etabli, eu egard aux circonstances, 
que leur utilisation est susceptible de deconsiderer l’ad- 
ministration de la justice. 

En l’espece, selon moi, c’est a juste titre que les ele¬ 
ments de preuve ont ete exclus. 

[15] Je suis d’accord avec le juge du tribunal 
pour adolescents qui a conclu en fait qu’il s’agis- 
sait d’une fouille conjecturale faite au hasard. II se 
peut que la police ait considere alors que la fouille 
constituait une utilisation efficace de ses ressour- 
ces et que le directeur de l’ecole y ait vu un moyen 
efficace de promouvoir une politique de tolerance 
zero. Mais ainsi que l’ont souligne le juge du tribu¬ 
nal pour adolescents et la Cour d’appel, ces objec- 
tifs ont ete atteints au mepris du droit de chaque 
eleve de l’ecole au respect de sa vie privee (et de ses 
droits constitutionnels). La Charte etablit un equi- 
libre entre d’autres valeurs, dont la vie privee, et le 
besoin d’assurer l’efficacite de la police. Une intui¬ 
tion ne suffit pas pour justifier la fouille de citoyens 
ou de leurs biens a l’aide de chiens policiers. 

[16] Ayant refuse d’admettre les elements de 
preuve obtenus grace a la fouille, le juge du tribunal 
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acquitted the accused. The Ontario Court of Appeal 
affirmed the acquittal, and I would dismiss the fur¬ 
ther appeal to this Court. 

I. Facts 

[17] In 2000, the principal of St. Patrick’s High 
School advised the Youth Bureau of Sarnia Police 
Services that if the police ever had sniffer dogs 
available to bring into the school to search for 
drugs, they were welcome to do so. On a couple 
of occasions prior to the facts giving rise to the 
present appeal, the police had taken advantage of 
the invitation to check the parking lot, the hallways 
and, time permitting, other areas suggested by the 
principal. We do not know the results of these prior 
visits. 


[18] The school had a zero-tolerance policy for 
possession and consumption of drugs and alcohol, 
a policy which had been communicated to the stu¬ 
dents and their parents. 

[19] On November 7, 2002, three police officers 
decided to go to the school with a sniffer dog. The 
police asked the principal for “permission” to go 
through the school. At trial they admitted that they 
had no information that drugs were then present in 
the school and freely acknowledged that they had 
no grounds to obtain a search warrant. The prin¬ 
cipal acknowledged that he had no information 
about drugs in the school at that time, although he 
said: “[I]t’s pretty safe to assume that they could be 
there” (A.R., at p. 49 (emphasis added)). In cross- 
examination, the principal was asked: 


Q. Okay. But you never, armed with specific infor¬ 
mation, had called them and said this is what I know, 
therefore I think a search should be conducted. 

A. No. 

(A.R., at p. 53) 


pour adolescents a acquitte l’accuse. La Cour d’ap- 
pel de F Ontario a confirme le verdict d’acquitte- 
ment et je suis d’avis de rejeter le pourvoi interjete 
a notre Cour. 

I. Faits 

[17] En 2000, le directeur de l’ecole secondaire 
St. Patrick’s a informe le service d’intervention 
aupres des jeunes de la police de Sarnia qu’il verrait 
d’un bon ceil que des policiers, s’ils avaient a leur 
disposition des chiens renifleurs, viennent a l’ecole 
pour y effectuer une perquisition en vue de trouver 
de la drogue. A quelques reprises avant les faits a 
l’origine du present pourvoi, la police avait accepte 
l’invitation et effectue des verifications dans le sta- 
tionnement, dans les corridors et, lorsqu’elle en 
avait le temps, dans d’autres endroits suggeres par 
le directeur. Nous ignorons les resultats de ces visi- 
tes precedentes. 

[18] L’ecole appliquait une politique de tolerance 
zero en matiere de possession et de consommation 
de drogues et d’alcool, une politique dont avaient 
ete informes les eleves et leurs parents. 

[19] Le 7 novembre 2002, trois policiers ont decide 
de se rendre a l’ecole en compagnie d’un chien reni- 
fleur. Ils ont demande au directeur [TRADUCTION] 
« la permission » de parcourir l’ecole. Au proces, 
ils ont admis qu’ils ne disposaient d’aucune infor¬ 
mation confirmant la presence de drogues a l’ecole 
a ce moment et ils ont volontiers reconnu qu’ils 
n’avaient aucun motif leur permettant d’obtenir un 
mandat de perquisition. Le directeur a admis qu’il 
ne disposait d’aucune information confirmant la 
presence de drogues dans l’ecole a ce moment-la; il 
a cependant ajoute [TRADUCTION] « on peut suppo- 
ser sans risque d’erreur qu’il pourrait y en avoir » 
(d.a., p. 49 (je souligne)). En contre-interrogatoire, 
on a demande au directeur : 

[TRADUCTION] Q. D’accord. Mais, vous ne les avez 
jamais appeles, munis de renseignements precis, pour 
leur dire c’est ce que je sais et, par consequent, j’estime 
qu’une fouille devrait etre effectuee. 

R. Non. 

(d.a., p. 53) 
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Police Officer Callander of the Sarnia Police gave 
similar evidence: 

Q. Okay. You did not have any direct awareness as 
to the existence of drugs and where that might be, and 
there was no indication that safety of people/students 
were at risk. You were not armed with any of that kind 
of information. 

A. No. 

(A.R., at p. 84) 

The principal had heard occasional anecdotal 
reports from parents or neighbours about “kids in 
our school who are doing drugs” (A.R., at p. 50), 
but nothing specific to the November 7, 2002 time 
period. 

[20] Having issued a standing invitation, the 
principal readily gave permission to the police to 
search the school with sniffer dogs. The princi¬ 
pal then used the school’s public address system to 
tell everyone that the police were on the premises 
and that students should stay in “their classroom[s] 
until th[e] search was conducted” (A.R., at p. 47). 
The effect of this announcement was that no stu¬ 
dent could leave his or her classroom for the dura¬ 
tion of the police investigation. 

[21] The police, not the school authorities, took 
charge of the investigation. The principal testi¬ 
fied that he had no involvement beyond giving per¬ 
mission and telling the students to remain in their 
classrooms. There was no discussion with him as to 
how the search was to be conducted. 

[22] The police search included the gymnasium. 
Constable McCutchen of the Ontario Provincial 
Police was accompanied by his sniffer dog, Chief, 
who was trained to detect heroin, marijuana, hash¬ 
ish, crack cocaine and cocaine. There were no stu¬ 
dents in the school gymnasium but some backpacks 
were lying next to the wall. Chief “alerted” to one of 
the backpacks by biting at it. Constable McCutchen 
handed the backpack to Sarnia police Constable 
Callander who physically searched through its con¬ 
tents and confirmed Chief’s identification of drugs 


L’agent Callander de la police de Sarnia a fait une 
declaration similaire lors de son temoignage : 

[TRADUCTION] Q. D’accord. Vous n etiez pas direc- 
tement au courant de la presence de drogues et de l’en- 
droit ou elles pouvaient se trouver, et rien n’indiquait 
qu’il y avait un risque pour la securite de personnes ou 
des eleves. Vous ne disposiez d’aucune information de 
ce genre. 

R. Non. 

(d.a., p. 84) 

Le directeur avait entendu a l’occasion des parents 
ou des voisins de l’ecole raconter que [TRADUCTION] 
« des enfants de notre ecole consomment des dro¬ 
gues » (d.a., p. 50), mais rien de precis au sujet du 
7 novembre 2002. 

[20] Leur ayant lance une invitation permanente, 
le directeur a facilement accorde aux policiers la 
permission de fouiller l’ecole avec un chien reni- 
fleur. II a ensuite utilise le systeme d’interphone 
de l’ecole pour annoncer a tous que des policiers 
etaient sur les lieux et que les eleves etaient consi- 
gnes dans [TRADUCTION] « leurs classes jusqu’a la 
fin de la fouille » (d.a., p. 47). En raison de cette 
annonce, aucun eleve ne pouvait quitter sa classe 
pendant toute la duree de l’enquete de la police. 

[21] Ce sont les policiers, et non la direction de 
l’ecole, qui se sont occupes des recherches. Le 
directeur a declare qu’il n’y avait nullement par- 
ticipe sauf pour donner sa permission et dire aux 
eleves de demeurer dans leurs classes. Les policiers 
n’ont pas discute avec lui de la fagon de proceder a 
la fouille. 

[22] Les policiers ont egalement fouille le gym- 
nase. L’agent McCutchen de la Police provinciale 
de l’Ontario etait accompagne de son chien reni- 
fleur, Chief, qui etait dresse pour detecter la pre¬ 
sence d’heroine, de marijuana, de hachisch, de 
crack et de cocaine. Aucun eleve ne se trouvait dans 
le gymnase de l’ecole, mais quelques sacs a dos se 
trouvaient pres d’un mur. Chief « a attire l’atten- 
tion » sur l’un des sacs a dos en le mordant. L’agent 
McCutchen a remis le sac a dos a l’agent Callander 
de la police de Sarnia qui l’a fouille et y a trouve 
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including five bags of marijuana, a tin box contain¬ 
ing a further five bags of marijuana, a bag contain¬ 
ing approximately ten magic mushrooms (psilo¬ 
cybin), a bag containing a pipe, a lighter, rolling 
papers and a roach clip. A.M.’s wallet, containing 
his identification, was in the backpack. A.M. was 
charged with possession for the purpose of traffick¬ 
ing marijuana and possession of psilocybin. 


II. Relevant Constitutional Provisions 

[23] The relevant Charter provisions read as fol¬ 
lows: 

Canadian Charter of Rights and Freedoms 

8. Everyone has the right to be secure against 
unreasonable search or seizure. 

9. Everyone has the right not to be arbitrarily 
detained or imprisoned. 

24. . . . 

(2) Where, in proceedings under subsection (1), a 
court concludes that evidence was obtained in a manner 
that infringed or denied any rights or freedoms guar¬ 
anteed by this Charter, the evidence shall be excluded 
if it is established that, having regard to all the circum¬ 
stances, the admission of it in the proceedings would 
bring the administration of justice into disrepute. 

III. Judicial History 

A. Ontario Youth Justice Court (Hornblower J.) 
(2004), 120 C.R.R. (2d) 181, 2004 ONCJ 98 

[24] The youth court judge held that there were 
two searches conducted on November 7, 2002. The 
first was the sniffer-dog search, which resulted in 
the dog “alerting” to the backpack of A.M. The 
second was the physical search of the backpack by 
the Sarnia police officer. In his view, neither search 
was reasonable. While there was some evidence 
that neighbours and parents had expressed concern 
about the possible presence of drugs at the school, 
the school authorities possessed no information rel¬ 
evant to the day of the search. The school principal 


de la drogue, comme l’avait indique Chief par sa 
reaction, soit cinq sacs de marijuana, une boite en 
metal contenant cinq autres sacs de marijuana, un 
sac contenant environ dix champignons magiques 
(psilocybine) et un sac contenant une pipe, un bri¬ 
quet, du papier a cigarettes et un pince-joint. Le 
portefeuille de A.M., contenant ses pieces d’iden- 
tite, se trouvait aussi dans le sac a dos. A.M. a ete 
accuse de possession de marijuana en vue d’en faire 
le trafic et de possession de psilocybine. 

II. Dispositions constitutionnelles pertinentes 

[23] Voici le texte des dispositions constitution¬ 
nelles pertinentes de la Charte : 

Charte canadienne des droits et libertes 

8. Chacun a droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives. 

9. Chacun a droit a la protection contre la deten¬ 
tion ou l’emprisonnement arbitraires. 

24. . . . 

(2) Lorsque, dans une instance visee au paragraphe 
(1), le tribunal a conclu que des elements de preuve ont 
ete obtenus dans des conditions qui portent atteinte aux 
droits ou libertes garantis par la presente charte, ces 
elements de preuve sont ecartes s’il est etabli, eu egard 
aux circonstances, que leur utilisation est susceptible de 
deconsiderer fadministration de la justice. 

III. Historique judiciaire 

A. Tribunal pour adolescents de TOntario (le 
juge Hornblower) (2004), 120 C.R.R. (2d) 181, 
2004 ONCJ 98 

[24] Le juge du tribunal pour adolescents a conclu 
que deux fouilles ont ete effectuees le 7 novembre 
2002. La premiere etait celle effectuee par le chien 
renifleur qui « a attire l’attention » sur le sac a dos 
de A.M. La deuxieme etait la fouille meme du sac 
a dos par le policier de Sarnia. De l’avis du juge, 
aucune de ces fouilles n’etait raisonnable. Meme si, 
selon certains elements de preuve, des voisins de 
l’ecole et des parents avaient exprime leurs inquie¬ 
tudes au sujet de la presence possible de drogues a 
l’ecole, la direction de l’ecole ne disposait d’aucune 
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simply thought it possible that on any given day 
drugs might be found in the school. While some 
flexibility must be extended to school authorities, 
the youth court judge did not believe that “a rea¬ 
sonably well-educated guess” constituted reason¬ 
able grounds to conduct a search (para. 16). 


[25] The youth court judge further found that the 
search in this case was not a search conducted by 
school authorities, but a search by the police. No 
school authority took any active role. The fact that 
the principal had on an earlier occasion invited 
a search by police did not convert the search on 
November 7, 2002 into one by school authorities. 


[26] As to the admissibility of the evidence under 
s. 24(2) notwithstanding the Charter breach, the 
youth court judge acknowledged a reduced expec¬ 
tation of privacy in a school setting and noted that 
trafficking in marijuana is a serious offence. No 
bad faith could be imputed to either the police or 
the school authorities. On the other hand, the rights 
of every student in the school were violated that day 
as they were all subject to an unreasonable search. 
To admit the evidence would bring the administra¬ 
tion of justice into disrepute. For these reasons, the 
youth court judge held that the evidence should be 
excluded, and A.M. acquitted. 


B. Court of Appeal for Ontario (Goudge, Arm¬ 
strong and Blair JJ.A.) (2006), 79 O.R. (3d) 
481 

[27] Armstrong J.A. wrote for the Court of 
Appeal that what had occurred at St. Patrick’s 
Fligh School on November 7, 2002 was a search by 
police. No school authority requested the presence 
of police on that day, and no school official played 
any active role in the search. The “standing invita¬ 
tion” to the police to conduct a sniffer-dog search 


information pertinente en ce sens le jour de la per¬ 
quisition. Le directeur de l’ecole pensait tout sim- 
plement qu’il etait possible que l’on trouve en tout 
temps de la drogue a l’ecole. Bien qu’une certaine 
latitude doive etre laissee aux directions d’ecole, 
le juge du tribunal pour adolescents n’a pas cru 
qu’ [TRADUCTION] « une supposition raisonnable- 
ment fondee sur l’experience » constituait un motif 
raisonnable d’effectuer une fouille (par. 16). 

[25] Le juge du tribunal pour adolescents a en 
outre conclu qu’il ne s’agissait pas en l’espece 
d’une fouille effectuee par la direction de l’ecole 
mais d’une fouille effectuee par la police. Aucun 
membre de la direction de l’ecole n’a participe acti- 
vement a la fouille. Le directeur avait deja invite 
la police a effectuer une fouille, mais cela n’a pas 
transforme la fouille du 7 novembre 2002 en fouille 
effectuee par la direction de l’ecole. 

[26] Pour ce qui est de la recevabilite des ele¬ 
ments de preuve en vertu du par. 24(2) malgre la 
violation de la Charte, le juge du tribunal pour ado¬ 
lescents a reconnu que l’attente en matiere de vie 
privee est reduite dans une ecole et il a souligne 
que le trafic de marijuana est une infraction grave. 
On ne pouvait affirmer que la police ou la direction 
de l’ecole avaient fait preuve de mauvaise foi. Par 
contre, les droits de chacun des eleves de l’ecole 
ont ete violes ce jour-la, car tous les eleves ont ete 
soumis a une fouille abusive. L’admission des ele¬ 
ments de preuve etait susceptible de deconsiderer 
l’administration de la justice. Le juge du tribunal 
pour adolescents a conclu pour ces motifs que les 
elements de preuve devaient etre ecartes et que 

A. M. devait etre acquitte. 

B. Cour d’appel de I’Ontario (les juges Goudge, 
Armstrong et Blair) (2006), 79 O.R. (3d) 481 

[27] Le juge Armstrong a ecrit au nom de la Cour 
d’appel que c’est la police qui avait effectue une 
fouille a l’ecole secondaire St. Patrick’s le 7 novem¬ 
bre 2002. Aucun membre de la direction de l’ecole 
n’avait demande la presence de la police ce jour-la 
et aucun membre du personnel de l’ecole n’a parti¬ 
cipe activement a la fouille. L’invitation faite a la 
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of the school did not render this search a “search by 
school authorities” (para. 22). 


[28] The court rejected the Crown’s argument 
that the police conduct did not amount to a “search” 
within the meaning of s. 8, noting the Sarnia con¬ 
stable’s testimony that the police went to the school 
to conduct a “random search ” (emphasis added), 
that the Ontario Provincial Police constable agreed 
in cross-examination that he and the dog were 
engaged in a search, and that the Crown conceded 
that point at trial (para. 45). 


[29] Armstrong J.A. disagreed with the Crown’s 
contention that A.M.’s expectation of privacy in 
his backpack “was so significantly diminished as 
to be negligible” (para. 49). He accepted the sub¬ 
mission of both counsel for the accused and the 
Canadian Civil Liberties Association that, as the 
Association had put it, “[a] student’s backpack is 
in effect a portable bedroom and study rolled into 
one” (para. 50). 


[30] Neither the Education Act, R.S.O. 1990, c. 
E.2, nor its subsidiary policies, nor the provincial 
Ontario Schools: Code of Conduct (2001), pro¬ 
vide for warrantless searches, and the principal 
had admitted that the school authorities themselves 
could not legally have conducted the search that 
was carried out by the police in this case. 

[31] Armstrong J.A. observed that to facilitate the 
search, the entire student population was detained 
in their classrooms for a period of one and a half 
to two hours. Although the principal himself made 
the announcement to the student body, he did so 
to accommodate the police. There was no credible 
information to suggest that a search was justified 
and no reasonable grounds to detain the students. 
The detention aggravated the unreasonableness of 
the search. 


police a venir en tout temps effectuer une fouille 
de l’ecole a l’aide d’un chien renifleur n’a pas fait 
de cette fouille une [TRADUCTION] « fouille par les 
autorites de l’ecole » (par. 22). 

[28] La cour a rejete l’argument du ministere 
public selon lequel les policiers n’avaient pas effec- 
tue une « fouille » au sens de l’art. 8, soulignant que 
le policier de Sarnia avait declare lors de son temoi- 
gnage que la police s’etait rendue a l’ecole pour 
effectuer une [TRADUCTION] « fouille au hasard »(je 
souligne), que le policier de la Police provinciale de 
l’Ontario a reconnu en contre-interrogatoire avoir 
effectue un e, fouille avec son chien et que le minis¬ 
tere public a admis ce fait au proces (par. 45). 

[29] Le juge Armstrong n’a pas retenu la pre¬ 
tention du ministere public selon laquelle l’at- 
tente de A.M. en matiere de vie privee en ce qui 
concerne son sac a dos [TRADUCTION] « etait si 
reduite qu’elle devenait negligeable » (par. 49). II 
a retenu l’argument des avocats de l’accuse et de 
l’Association canadienne des libertes civiles qui 
ont afhrme, ainsi que l’avait dit l’Association, que 
[TRADUCTION] « [le] sac a dos d’un eleve est un peu 
comme sa chambre a coucher et sa salle d’etude 
qu’il transporte avec lui » (par. 50). 

[30] Ni la Loi sur Veducation, L.R.O. 1990, ch. 
E.2, ni ses politiques connexes, ni le Code de 
conduite (2001) des ecoles de l’Ontario ne pre- 
voient des fouilles sans mandat, et le directeur a 
admis que les membres de la direction de l’ecole 
n’auraient pas pu eux-memes effectuer legalement 
la fouille faite par la police en l’espece. 

[31] Le juge Armstrong a fait remarquer que, pour 
faciliter la fouille, tous les eleves ont ete consignes 
dans leurs classes pendant une periode d’une heure 
et demie a deux heures. Bien que le directeur ait lui- 
meme annonce la fouille aux eleves, il l’a fait pour 
faciliter la tache des policiers. Aucune information 
credible n’indiquait qu’une fouille etait justifiee, 
et aucun motif raisonnable ne justifiait de consi¬ 
gner les eleves dans leurs classes. La consigna¬ 
tion des eleves a accentue le caractere abusif de la 
fouille. 


2008 SCC 19 (CanLII) 





[2008] 1 R.C.S. 


R. c. A.M. Le juge Binnie 


593 


[32] The youth court judge was right to exclude 
the evidence. This was a warrantless, random 
search which was not authorized by either the 
criminal law or the Education Act. The breach was 
serious. Admission of the evidence would bring 
the administration of justice into disrepute. The 
Crown’s appeal from the acquittal was therefore 
dismissed. 


IV. Analysis 

[33] Section 8, like the rest of the Charter, must 
be interpreted purposively, that is to say, to further 
the interests it was intended to protect. While these 
interests may go beyond privacy, they go “at least 
that far” ( Hunter v. Southam, at p. 159). A privacy 
interest worthy of protection is one the citizen sub¬ 
jectively believes ought to be respected by the gov¬ 
ernment and “that society is prepared to recognize 
as ‘reasonable’” {Katz, at p. 361). In each case, “an 
assessment must be made as to whether in a par¬ 
ticular situation the public’s interest in being left 
alone by government must give way to the govern¬ 
ment’s interest in intruding on the individual’s pri¬ 
vacy in order to advance its goals, notably those of 
law enforcement” {Hunter v. Southam, at pp. 159- 
60). 


[34] In carrying out this assessment, a number of 
considerations have emerged which should assist in 
the resolution of these appeals. 

[35] First is the recognition of the type of society 
which Canadians, by their adoption of the Charter, 
have elected to live in. “The restraints imposed on 
government to pry into the lives of the citizen go to 
the essence of a democratic state” (R. v. Dyment, 
[1988] 2 S.C.R. 417, at pp. 427-28). Students are 
no less deserving of constitutional protection than 
adults, although their age, vulnerability and pres¬ 
ence in a school environment, all factor into the 
“totality of the circumstances”. 


[32] Le juge du tribunal pour adolescents a eu 
raison d’ecarter les elements de preuve. II s’agis- 
sait d’une fouille sans mandat effectuee au hasard 
et qui n’etait autorisee ni par le droit criminel ni 
par la Loi sur Veducation. II y a eu violation grave. 
L’utilisation des elements de preuve etait suscep¬ 
tible de deconsiderer l’administration de la jus¬ 
tice. Par consequent, l’appel du verdict d’acquit- 
tement interjet e par le ministere public a ete 
rejete. 

IV. Analyse 

[33] L’article 8, comme le reste de la Charte, doit 
recevoir une interpretation teleologique, c’est-a- 
dire une interpretation visant a favoriser les inte- 
rets qu’elle est censee proteger. Bien que ces inte- 
rets puissent depasser le droit a la vie privee, leur 
portee est « au moins aussi etendue » {Hunter c. 
Southam, p. 159). Un droit a la vie privee merite 
d’etre protege lorsque les citoyens croient subjecti- 
vement qu’il devrait etre respecte par le gouverne- 
ment et [TRADUCTION] « que la societe est prete a 
le considerer comme “raisonnable” » {Katz, p. 361). 
Dans chaque cas, « il faut apprecier si, dans une 
situation donnee, le droit du public de ne pas etre 
importune par le gouvernement doit ceder le pas 
au droit du gouvernement de s’immiscer dans la 
vie privee des particuliers afin de realiser ses fins 
et, notamment, d’assurer l’application de la loi » 
{Hunter c. Southam, p. 159-160). 

[34] Cette appreciation a fait ressortir diverses 
considerations qui devraient etre utiles pour tran- 
cher ces appels. 

[35] Premierement, il faut reconnaitre le type de 
societe dans laquelle les Canadiens ont choisi de 
vivre en adoptant la Charte. « L'interdiction qui 
est faite au gouvernement de s’interesser de trop 
pres a la vie des citoyens touche a l’essence meme 
de l'Etat democratique » (R. c. Dyment, [1988] 2 
R.C.S. 417, p. 427-428). Les eleves ne meritent pas 
moins que les adultes de beneficier d’une protec¬ 
tion constitutionnelle, malgre leur age, leur vulne- 
rabilite et leur presence dans un milieu scolaire, 
des facteurs qui font partie de « l’ensemble des 
circonstances ». 
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[36] Secondly, the focus must be on the “impact 
on the subject of the search or the seizure [here 
all the students at the school], and not simply on 
its rationality in furthering some valid govern¬ 
ment objective” (Hunter v. Southam, at p. 157). 
The impact includes disruption, inconvenience and 
potential embarrassment for innocent individuals 
subjected to the dog sniff or other intrusive police 
attention. 

[37] Thirdly, the assessment of the privacy inter¬ 
est necessarily takes place in the shadow of the 
reason why the police want the information. As 
noted in Tessling, “the police were clearly inter¬ 
ested in the ‘heat profile’ not for its own sake but 
for what it might reveal about the [illegal] activities 
inside the home” (para. 41 (emphasis in original)). 
If the police in this case had been called to inves¬ 
tigate the potential presence of guns or explosives 
at the school using dogs trained for that purpose, 
the public interest in dealing quickly and efficiently 
with such a threat to public safety, even if specula¬ 
tive, would have been greater and more urgent than 
routine crime prevention. Generally speaking, the 
legal balance would have come down on the side 
of the use of sniffer dogs to get to the bottom of a 
possible threat to the lives or immediate safety and 
well-being of the students and staff. 


[38] Fourth, the Court must consider the signifi¬ 
cance of the information obtained as a result of the 
police intervention. Mr. Alan Gold, Q.C., amongst 
others, has criticized use of the meaningfulness of 
the information as an important factor in the deter¬ 
mination of whether a reasonable expectation of 
privacy exists. He writes: 

I appreciate that Tessling can be understood as refer¬ 
encing a category of information — electrical and heat 
information — that is in general uninformative and 
“meaningless ”, . . . But ... [a] fine meal can be made 
from scraps, and the police certainly seem highly inter¬ 
ested in this “meaningless” information. 

(“Privacy Suffers From the Heat: R. v. Tessling”, 
paper delivered at Law Society of Upper Canada 


[36] Deuxiemement. l’accent doit porter sur «Fef- 
fet [. . .] sur l’objet de la fouille, de la perquisition 
ou de la saisie [en Fespece, tous les eleves presents 
a Fecole] et non simplement [. . .] [sur] sa rationalite 
dans la poursuite de quelque objectif gouvernemen- 
tal valable » ( Hunter c. Southam, p. 157). L’effet 
en question inclut notamment la gene, les ennuis et 
l’embarras eventuel causes aux personnes innocen- 
tes soumises a l’intervention du chien renifleur ou a 
d’autres gestes envahissants de la police. 

[37] Troisiemement, dans F appreciation du droit a 
la vie privee, il faut obligatoirement tenir compte du 
motif pour lequel la police veut obtenir l’informa- 
tion. Ainsi que l’a dit la Cour dans Tessling, « [l]a 
police [. ..] s’interessait nettement au “profil thermi- 
que”, non pour le profil lui-meme, mais pour ce qu’il 
pouvait reveler des activites [illegales] se deroulant 
a Tinterieur de la residence » (par. 41 (en italique 
dans Foriginal)). Si, en Fespece, la police avait ete 
appelee pour enqueter, a l’aide de chiens dresses a 
cette fin, sur la presence eventuelle a Fecole d’armes 
ou d’explosifs, Fimportance et l’urgence de neutra¬ 
liser rapidement et efficacement une telle menace 
pour la securite publique, meme si elle etait hypo- 
thetique, auraient eu preseance sur la simple pre¬ 
vention du crime. De faqon generale, l’equilibre 
juridique aurait privilegie le recours a des chiens 
renifleurs pour faire toute la lumiere sur une menace 
eventuelle pour la vie ou la securite immediate et le 
bien-etre des eleves et du personnel. 

[38] Quatriemement, la Cour doit analyser Fim¬ 
portance de l’information obtenue par suite de l’in- 
tervention de la police. Monsieur Alan Gold, c.r., est 
Fun de ceux qui ont condamne l’utilisation de Fim¬ 
portance de l’information comme facteur essentiel 
pour determiner s’il existe une attente raisonnable 
en matiere de vie privee. II ecrit ce qui suit : 

[TRADUCTION] Je sais que l’on peut considerer que 
l’arret Tessling renvoie a une categorie de donnees — 
donnees electriques et thermiques — qui en general ne 
nous apprennent rien et sont « sans importance ». [. . .] 
Mais [. . .] [i]l est possible d’obtenir une image complete 
a partir de bribes d’information et la police semble for- 
tement s’interesser a ces donnees « sans importance ». 

(« Privacy Suffers From the Heat: R. v. Tessling », 
document presente au 5th Annual Six-Minute 
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5th Annual Six-Minute Criminal Defence Lawyer, 
June 4, 2005, at paras. 7-8) 

Of course, much police work does consist of assem¬ 
bling different “scraps” of information, some of it 
apparently meaningless, into a significant picture. 
This fact does not necessarily generate constitu¬ 
tional protection for the “meaningless scraps” that 
form part of the mosaic unless there is something 
else in the context that drives that result. In the 
present case, Tessling is inapplicable. The informa¬ 
tion is highly meaningful. We are not dealing with 
“scraps”. The dogs pointed the police to the sniffer 
dog’s equivalent of a smoking gun. 


[39] Fifth, the courts have to deal with what is 
presented to them as reality. Some of the interven¬ 
ers portrayed the resolution of the dog-sniffing issue 
in this case as critical to the future of informational 
privacy. It is true that the information conveyed by 
a sniffer-dog alert reveals important information 
to the police about the crime under investigation 
(being one of the circumstances that distinguishes 
this case from Tessling ). This appeal, however, does 
not purport to chart the future course of informa¬ 
tional privacy any more than did R. v. Plant, [1993] 
3 S.C.R. 281, or Tessling. It is in the nature of this 
rapidly developing field that courts will need to 
return again and again to fundamental principles to 
draw the reasonableness line. 


[40] Professor Kerr and Ms. McGill rightly warn 
of snooping technologies under development includ¬ 
ing reference to “Honeybees Join the Bomb Squad” 
and talk of “sensors that will scan crowds to deter¬ 
mine whether anyone is planning to commit — or is 
even thinking of committing — an illegal act” (see 
I. Kerr and J. McGill, “Emanations, Snoop Dogs 
and Reasonable Expectations of Privacy” (2007), 52 
Crim. L.Q. 392, at pp. 410-11, footnote 57). The s. 
8 jurisprudence will continue to evolve as snooping 


Criminal Defence Lawyer du Barreau du Haut- 
Canada, 4 juin 2005, par. 7-8) 

Evidemment, une bonne partie du travail de la 
police consiste effectivement a rassembler diffe- 
rentes « bribes » d’information, dont certaines 
semblent denudes d’importance, pour obtenir une 
image representative de la situation. Cela n’a pas 
necessairement pour effet de creer une protection 
constitutionnelle pour ces « bribes d’information 
sans importance » qui font partie du tableau a moins 
qu’il n’y ait, dans le contexte, d’autres elements qui 
entrainent une telle protection. En l’espece, barret 
Tessling est inapplicable. L’information obtenue 
est tres importante. II ne s’agit pas de « bribes » 
d’information. Les chiens renifleurs ont attire l’at- 
tention des policiers sur ce qui constitue pour eux 
l’equivalent d’une preuve irrefutable. 

[39] Cinquiemement, les tribunaux doivent exa¬ 
miner ce qui leur est presente comme etant la rea- 
lite. Certains des intervenants ont presente la deci¬ 
sion sur la question des chiens renifleurs en l’espece 
comme etant cruciale pour l’avenir du droit a la vie 
privee en ce qui concerne les renseignements per¬ 
sonnels. II est vrai que la reaction d’un chien reni- 
fleur fournit a la police une information importante 
au sujet du crime vise par l’enquete (l’une des cir- 
constances qui distinguent la presente espece de 
Tessling). Dans le present appel, cependant, il n’est 
pas question de planifier l’avenir de la protection 
des renseignements personnels plus que ne Font 
fait les arrets R. c. Plant, [1993] 3 R.C.S. 281, ou 
Tessling. En raison meme de revolution rapide de 
ce domaine, les tribunaux devront revenir encore et 
encore aux principes fondamentaux afin de tracer 
la limite de ce qui est raisonnable. 

[40] Le professeur Kerr et M me McGill lancent 
a juste titre un avertissement au sujet des techni¬ 
ques de surveillance qui sont actuellement mises 
au point; ils font notamment reference a l’article 
intitule « Honeybees Join the Bomb Squad » et 
parlent de [TRADUCTION] « senseurs qui balaye- 
ront les foules pour determiner si quelqu’un pro- 
jette de commettre un acte illegal — ou si cette 
pensee lui effleure meme l’esprit » (voir I. Kerr et J. 
McGill, « Emanations, Snoop Dogs and Reasonable 


2008 SCC 19 (CanLII) 



596 


R. v. A.M. Binnie J. 


[2008] 1 S.C.R. 


technology advances. This flexibility is essentially 
what the “totality of the circumstances” approach is 
designed to achieve. On these occasions, critics usu¬ 
ally refer to “Orwellian dimensions” and 1984, but 
the fact is that 1984 came and went without George 
Orwell’s fears being entirely realized, although he 
saw earlier than most the direction in which things 
might be heading. The Court can insist on proper 
evidence of what the police or government are up 
to and how, if at all, the information the police seek 
to collect can be used. As Tessling noted, “[what¬ 
ever evolution occurs in future will have to be dealt 
with by the courts step by step. Concerns should be 
addressed with as they truly arise” (para. 55). 


A. The Use of Sniffer Dogs 

[41] For reasons expressed in Kang-Brown, I 
believe the police are acting within their common 
law powers, provided the requirements of the 
Charter are respected, when they call on the use of 
sniffer dogs in the course of crime investigation in 
places to which they otherwise have lawful access. 
In the present context, the s. 8 right to be secure 
against unreasonable search or seizure is of para¬ 
mount importance. What occurred at St. Patrick’s 
High School on November 7, 2002 was a warrant¬ 
less search, and therefore presumptively unreason¬ 
able. As Lamer J. stated in Collins, at p. 278: 


. . . once the appellant has demonstrated that the search 
was a warrantless one, the Crown has the burden of 
showing that the search was, on a balance of probabili¬ 
ties, reasonable. 

A search will be reasonable if it is authorized by law, 
if the law itself is reasonable and if the manner in which 
the search was carried out is reasonable. 

(See also R. v. Mann, [2004] 3 S.C.R. 59,2004 SCC 
52, at para. 36; R. v. Caslake, [1998] 1 S.C.R. 51, at 
paras. 10-12.) 


Expectations of Privacy » (2007), 52 Crim. L.Q. 
392, p. 410-411, note 57). La jurisprudence relative 
a Fart. 8 continuera d’evoluer en meme temps que 
progressent les techniques de surveillance. C’est 
cette souplesse que vise essentiellement a atteindre 
l’approche fondee sur l’« ensemble des circonstan- 
ces ». Les critiques font habituellement reference 
aux « aspects orwelliens » et a 1984, mais il reste 
que l’annee 1984 s’est ecoulee sans que les crain- 
tes de George Orwell ne se realisent entierement, 
bien qu’il ait vu avant la plupart des gens l’orien- 
tation que pourrait prendre l’avenir. La Cour peut 
exiger une preuve adequate de ce que veut faire la 
police ou le gouvernement et de la maniere, le cas 
echeant, dont les renseignements que la police cher- 
che a recueillir pourront etre utilises. Ainsi que l’in- 
dique la Cour dans Tessling, « [t]out developpement 
qui pourra survenir devra etre examine par les tri- 
bunaux. Les problemes devraient etre analyses au 
moment ou ils se posent veritablement » (par. 55). 

A. Le recours a des chiens renifteurs 

[41] Pour les raisons exposees dans Kang-Brown, 
je crois que si les exigences de la Charte sont res- 
pectees, les policiers agissent dans le cadre des 
pouvoirs que leur confere la common law lorsqu’ils 
ont recours a des chiens renifleurs dans le cours de 
leurs enquetes dans les endroits ou ils peuvent par 
ailleurs legitimement avoir acces. Dans le present 
contexte, le droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives garanti a 
Fart. 8 prend une importance cruciale. Le 7 novem- 
bre 2002, on a precede a l’ecole secondaire St. 
Patrick’s a une fouille sans mandat, et la fouille 
etait par consequent presumee abusive. Comme le 
juge Lamer 1’a affirme dans l’arret Collins, p. 278 : 

... du moment que l’appelant demontre qu’il s’agissait 
d’une fouille sans mandat, il incombe a la poursuite de 
prouver que, selon la preponderance des probabilites, 
cette fouille netait pas abusive. 

Une fouille ne sera pas abusive si elle est autorisee 
par la loi, si la loi elle-meme n’a rien d’abusif et si la 
fouille n’a pas ete effectuee d’une maniere abusive. 

(Voir egalement R. c. Mann, [2004] 3 R.C.S. 59, 
2004 CSC 52, par. 36; R. c. Caslake, [1998] 1 
R.C.S. 51, par. 10 a 12.) 
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[42] For the reasons to be explained below, as well 
as the analysis set out in Kang-Brown, my opinion 
is that in cases where reasonable suspicion exists, 
the first two conditions of the Collins test are satis¬ 
fied ( Collins , at pp. 278-79; R. v. Kokesch, [1990] 3 
S.C.R. 3, at pp. 15-16). Where reasonable suspicion 
exists, a sniffer-dog search is authorized by the 
common law, and the common law itself is reason¬ 
able because of the minimally intrusive, narrowly 
targeted and high accuracy of “sniff searches” by 
dogs with a proven track record like Chief. Flowever, 
on the facts of this case, because of the absence of 
reasonable suspicion, the search fails the first and 
third branches of the Collins test. As there was no 
reasonable suspicion, the search was not author¬ 
ized by law and fails the first requirement. Further, 
it fails on the third requirement, namely that the 
search be conducted reasonably. The police failed 
because they proceeded on the basis of speculation 
rather than objectively verifiable evidence support¬ 
ing reasonable suspicion. 


B. A Student’s Privacy Is Entitled to Constitu¬ 
tional Protection 

[43] In support of their argument that s. 8 of the 
Charter is not engaged because of free access to 
“emissions in the public domain”, the Attorneys 
General alluded to the dissent in Kyllo v. United 
States, 533 U.S. 27 (2001), cited in Tessling, at 
para. 51: 

. . . public officials should not have to avert their senses 
or their equipment from detecting emissions in the 
public domain such as excessive heat, traces of smoke, 
suspicious odors, odorless gases, airborne particulates, 
or radioactive emissions, any of which could identify 
hazards to the community, [p. 45] 


This frequently quoted passage from Kyllo clearly 
refers to situations involving immediate public haz¬ 
ards, not routine crime investigation. The present 


[42] Pour les raisons exposees ci-apres, et vu l’ana- 
lyse faite dans Kang-Brown, j’estime que dans les 
cas ou il existe des soupcons raisonnables, les deux 
premieres exigences du critere de l’arret Collins 
sont respectees ( Collins, p. 278-279; R. c. Kokesch, 
[1990] 3 R.C.S. 3, p. 15-16). En presence de tels 
soupqons, la common law autorise les fouilles ou 
perquisitions a l’aide de chiens renifleurs, et cette 
regie de common law n’a elle-meme lien d’abusif 
vu le caractere minimalement envahissant, etroite- 
ment cible et hautement fiable des fouilles ou per¬ 
quisitions effectuees a l’aide de chiens qui, comme 
Chief, ont fait leurs preuves. Toutefois, les faits de 
la presente affaire demontrent qu’en raison de l’ab- 
sence de soupcons raisonnables, la fouille effectuee 
ne satisfait pas aux premier et troisieme volets du 
critere de l’arret Collins. A cause de l’absence de 
soupcons raisonnables, la fouille n’etait pas autori- 
see par la loi et elle ne satisfait pas a la premiere 
exigence. Elle ne satisfait pas non plus a la troi¬ 
sieme exigence, selon laquelle la fouille ou perqui¬ 
sition doit etre effectuee de maniere non abusive. Le 
manquement des policiers decoule du fait qu’ils ont 
effectue la fouille en se fondant sur des hypotheses 
plutot que sur des elements de preuve objectivement 
verifiables qui justifient des soupqons raisonnables. 

B. La Constitution protege le droit de I’eleve au 
respect de sa vie privee 

[43] Pour etayer leur argument selon lequel l’art. 
8 de la Charte ne s’applique pas parce que tous 
ont acces aux [TRADUCTION] « emissions dans le 
domaine public », les procureurs generaux ont fait 
allusion aux motifs dissidents rendus dans Kyllo 
c. United States, 533 U.S. 27 (2001), cite dans 
Tessling, par. 51 : 

[TRADUCTION] ... les mandataires de l’Etat ne doi- 
vent pas s’empecher de detecter, par leurs sens ou a 
l’aide d’appareils, des emissions dans le domaine public 
comme de la chaleur excessive, des traces de fumee, 
des odeurs suspectes, des gaz inodores, des particules 
en suspension dans Fair ou des emissions radioactives, 
qui pourraient reveler des dangers pour la collectivite. 
[p. 45] 

II est clairement question, dans ce passage fre- 
quemment cite de Kyllo, de situations ou il existe un 
danger immediat pour le public et non de simples 
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appeal, however, is a case of routine crime inves¬ 
tigation, not public hazards. Moreover, the police 
here were not asked to “avert their senses”. The 
question before us relates to the circumstances in 
which the police can initiate an investigation using 
sniffer dogs. 


[44] The leading Canadian case on searches in 
schools is R. v. M. (M.R.), [1998] 3 S.C.R. 393, 
where it was held that “the reasonable expectation 
of privacy of a student in attendance at a school 
is certainly less than it would be in other circum¬ 
stances” (para. 33). After adverting to the fact that 
“weapons and drugs create problems that are grave 
and urgent”, Cory J. nevertheless maintained that 
“schools also have a duty to foster the respect of 
their students for the constitutional rights of all 
members of society” (para. 3). 


Learning respect for those rights is essential to our 
democratic society and should be part of the education 
of all students. These values are best taught by exam¬ 
ple and may be undermined if the students’ rights are 
ignored by those in authority, [para. 3] 

Of course, the consequences for the student of a 
police search are potentially far more serious than 
would result from an exercise of school discipline. 

[45] In M. (M.R.), the issue was the constitution¬ 
ality of the body search of a student for drugs at 
a school dance by the vice-principal. The Court 
specifically held that if the body search had been 
conducted by the police, or the school authorities 
acting as agents of the police, reasonable and prob¬ 
able grounds of belief would have been required. 
However, reasonable suspicion was sufficient for 
school authorities. The teaching of M. (M.R.) is 
that in matters of school discipline, a broad meas¬ 
ure of discretion and flexibility (para. 49) will be 
afforded the school authorities, but when police 
are conducting a body search, even on school 
premises, the ordinary standard of justification 


enquetes criminelles. II s’agit toutefois dans le pre¬ 
sent pourvoi d’une simple enquete criminelle et 
non d’un danger pour le public. De plus, on n’a pas 
demande aux policiers de « s’empecher de detec- 
ter par leurs sens ». La question dont nous sommes 
saisis concerne les circonstances dans lesquelles la 
police peut commencer une enquete en utilisant des 
chiens renifleurs. 

[44] L’arret faisant autorite au Canada en matiere 
de perquisitions effectuees dans des ecoles est 
R. c. M. (M.R.), [1998] 3 R.C.S. 393, dans lequel 
notre Cour a statue que « l’attente raisonnable en 
matiere de vie privee d’un eleve a l’ecole est sure- 
ment moindre que celle qu’il aurait dans d’autres 
circonstances » (par. 33). Apres avoir signale que 
« [^’introduction d’armes [. . .] [et] de drogues illici- 
tes [. . .] est source de problemes graves et urgents », 
le juge Cory a neanmoins soutenu que « les ecoles 
ont l’obligation d’inculquer a leurs eleves le respect 
des droits constitutionnels de tous les membres de 
la societe » (par. 3). 

L’apprentissage du respect de ces droits est essentiel 
a notre societe democratique et devrait faire partie de 
l’education de tous les eleves. C’est par l’exemple que 
ces valeurs se transmettent le mieux, et elles peuvent 
etre minees si les personnes en autorite font fi des droits 
des eleves. [par. 3] 

Evidemment, une perquisition de la police peut 
avoir pour un eleve des consequences beaucoup 
plus graves que celles decoulant de l’application de 
la discipline scolaire. 

[45] Dans M. (M.R.), il s’agissait de la constitu- 
tionnalite de la fouille corporelle, par le directeur 
adjoint d’une ecole de danse, d’un eleve soupqonne 
d’avoir de la drogue en sa possession. La Cour a 
statue expressement que si la fouille corporelle 
avait ete effectuee par les policiers, ou par les auto¬ 
rites scolaires agissant en qualite de mandatai- 
res de la police, des motifs raisonnables et proba¬ 
bles auraient ete requis. Toutefois, il suffisait pour 
les autorites scolaires qu’elles aient des sou peons 
raisonnables. Il ressort de l’arret M. (M.R.) qu’en 
matiere de discipline scolaire, les autorites scolai¬ 
res jouissent d’un pouvoir discretionnaire et d’une 
latitude raisonnables (par. 49) mais que, lorsque des 
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applicable to police will be required. Cory J. 
stated: 


The modified standard for school authorities is required 
to allow them the necessary latitude to carry out their 
responsibilities to maintain a safe and orderly school 
environment. There is no reason, however, why police 
should not be required to comply with the usual stand¬ 
ards, merely because the person they wish to search is 
in attendance at an elementary or secondary school, 
[para. 56] 

In the present case, of course, we are not dealing 
with a body search, which is far more intrusive 
than a dog sniff and whose results are not limited 
to the disclosure of contraband. 

[46] My colleague Deschamps J. (at para. 131) 
cites M. (M.R.) as authority for a diminished expec¬ 
tation of privacy in schools, but seemingly does not 
attach importance to the distinction between school 
authorities (which is what Cory J. is speaking of in 
the passage she cites) and the police. The differ¬ 
ence between a police search and an investigation 
by school authorities was of critical importance to 
the Court’s decision in M. (M.R.) and, I believe, is 
of importance here as well. 

[47] Some authors have criticized the distinction 
between a search by school authorities and a police 
search if the end result in both situations is a prose¬ 
cution, e.g. D. Stuart, “Reducing Charter Rights of 
School Children” (1999), 20 C.R. (5th) 230; A. W. 
MacKay, “Don’t Mind Me, I’m from the R.C.M.R: 
R. v. M. (M.R.) — Another Brick in the Wall 
Between Students and Their Rights” (1997), 7 C.R. 
(5th) 24. However, I agree with Cory J. that sig¬ 
nificantly greater latitude must be given to school 
authorities in the discharge of their responsibilities 
than to the police. If evidence sufficient to ground a 
prosecution should come to light in the course of a 
school investigation, the evidence no doubt will be 
passed on to the regular prosecutorial authorities 
if the school authorities think it appropriate to do 
so. Otherwise, schools may become safe havens for 
juvenile drug dealers, which would be unacceptable. 


policiers effectuent une fouille corporelle, meme 
dans les locaux d’une ecole, la norme ordinaire de 
justification applicable a la police devra etre res- 
pectee. Le juge Cory a affirme ce qui suit : 

La norme modifiee applicable aux autorites scolaires 
est necessaire pour leur donner la latitude dont elles ont 
besoin pour s’acquitter de leur responsabilite de mainte- 
nir un environnement scolaire sur et ordonne. II n’existe 
cependant aucune raison de dispenser les policiers de 
se conformer aux normes habituelles uniquement parce 
que la personne qu’ils souhaitent fouiller est dans une 
ecole elementaire ou secondaire. [par. 56] 

En l’espece, il ne s’agit evidemment pas d’une 
fouille corporelle, beaucoup plus envahissante que 
l’intervention d’un chien renifleur et dont l’effet ne 
se limite pas a la decouverte d’objets interdits. 

[46] Ma collegue la juge Deschamps (au par. 131) 
cite l’arret M. (M.R.) pour affirmer que l’attente 
raisonnable en matiere de vie privee est moindre 
dans les ecoles; elle ne semble toutefois pas accor- 
der d’importance a la distinction faite entre les 
autorites scolaires (ce dont parle le juge Cory dans 
le passage qu’elle cite) et la police. La difference 
entre une perquisition effectuee par la police et une 
enquete effectuee par les autorites scolaires etait 
cruciale pour la decision de la Cour dans M. (M.R.) 
et j’estime qu’elle est importante en l’espece. 

[47] Certains auteurs ont critique la distinction 
faite entre une fouille effectuee par les autorites 
scolaires et une perquisition de la police si le resul- 
tat final dans les deux cas est une poursuite : p. ex., 
D. Stuart, « Reducing Charter Rights of School 
Children » (1999), 20 C.R. (5th) 230; A. W. MacKay, 
« Don’t Mind Me, I’m from the R.C.M.R : R. v. 
M. (M.R.) — Another Brick in the Wall Between 
Students and Their Rights » (1997), 7 C.R. (5th) 24. 
Je conviens toutefois avec le juge Cory qu’il faut 
donner aux autorites scolaires une plus grande lati¬ 
tude qu’a la police pour leur permettre de s’acquit¬ 
ter de leurs responsabilites. Si une enquete effectuee 
dans une ecole permet de decouvrir des elements de 
preuve pouvant fonder une poursuite, il est indubi¬ 
table que les autorites scolaires les transmettront, 
si elles le jugent approprie, aux autorites competen- 
tes chargees des poursuites. Autrement, les ecoles 
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In any event, Cory J. factored this possible outcome 
into his consideration in pronouncing the usual 
caveat that “[a]ll the circumstances surrounding a 
search must be taken into account in determining 
if the search is reasonable” (M (M.R.), at para. 48). 
The important point is that the Court in M. (M.R.) 
refused to carve out a “school exception” to the 
exercise of police powers. 


[48] My colleague Deschamps J. concludes that 
the accused lacked any personal privacy interest in 
his bag when left in the gym. She writes: 

No personal privacy interest as defined in R. v. 
Tessling, [2004] 3 S.C.R. 432, 2004 SCC 67, at para. 23, 
is in issue in this case, since A.M. was not wearing or 
carrying his backpack at the time of the alleged search. 
[Emphasis in original; para. 121.] 

Reliance is also placed on the unattended backpack 
factor at paras. 100, 120, 128, 131, 138, 147 and 
148 of my colleague’s reasons. I do not agree with 
the importance attached to the circumstance that 
the backpack was unattended. If an accused has a 
privacy interest in the contents of a letter, it is not 
lost when she takes it out of her purse and posts 
it. If an accused has documents concealed in the 
locked trunk of his car, the privacy interest in the 
contents of the trunk of the car does not depend on 
whether he is in the car or has left it parked some¬ 
where, including a public parking lot. My home is 
no less private when I am out than when I am there. 
When students left their backpacks in the gymna¬ 
sium, they did not thereby lose their privacy inter¬ 
est in the concealed contents, in my view. 


[49] My colleague Deschamps J. then writes: 

A third factor is the fact that A.M.’s backpack was left 
not only unattended, but also in plain view. [para. 138] 


pourraient devenir un refuge pour les jeunes trafi- 
quants de drogues, une situation inacceptable. Quoi 
qu’il en soit, le juge Cory a tenu compte de ce resul- 
tat eventuel lorsqu’il a fait l’habituelle mise en garde 
selon laquelle « [p]our determiner si une fouille est 
raisonnable, il faut prendre en consideration toutes 
les circonstances qui font entouree » (M. (M.R.), par. 
48). L’important est que, dans M. (M.R.), la Cour a 
refuse de creer, quant a l’exercice de leurs pouvoirs 
par les policiers, une « exception pour les ecoles ». 

[48] Ma collegue la juge Deschamps conclut que 
l’accuse perdait son droit au respect de la vie privee 
a l’egard de son sac lorsqu’il le laissait au gymnase. 
Elle ecrit: 

En l’espece, aucun droit personnel a la vie privee du 
genre de celui defini dans R. c. Tessling , [2004] 3 R.C.S. 
432, 2004 CSC 67, par. 23, n’est en cause puisque A.M. 
ne portait pas ou ne transportait pas son sac a dos au 
moment de la fouille alleguee. [En italique dans l’origi- 
nal; par. 121.] 

Ma collegue s’est egalement appuyee, aux par. 100, 
120, 128, 131, 138, 147 et 148 de ses motifs, sur le 
fait que le sac a dos avait ete laisse sans surveillance. 
Je ne crois pas qu’il faille accorder une telle impor¬ 
tance au fait que le sac a dos etait laisse sans sur¬ 
veillance. S’il existe pour une accusee un droit a la 
vie privee relatif au contenu d’une lettre, celle-ci ne 
perd pas ce droit lorsqu’elle sort la lettre de son sac 
a main et la met a la poste. Si un accuse a dissimule 
des documents dans le coffre verrouille de sa voi- 
ture, son droit a la vie privee relatif au contenu du 
coffre de sa voiture ne depend pas de la question 
de savoir s’il se trouve a bord de la voiture ou s’il a 
quitte celle-ci apres l’avoir stationnee quelque part, 
y compris dans un stationnement public. Le carac- 
tere prive de ma residence est le meme que j’y sois 
ou non. A mon avis, les eleves qui ont laisse leur sac 
a dos dans le gymnase n’ont pas perdu de ce fait le 
droit a la vie privee applicable au contenu de leur 
sac. 

[49] Ma collegue la juge Deschamps ecrit 
ensuite : 

Le fait que le sac a dos de A.M. a non seulement ete 
laisse sans surveillance, mais qu’il etait place bien en 
vue constitue un troisieme facteur. [par. 138] 
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As I see it, the issue is not whether the outside of 
the backpack was in plain view. The privacy issue 
relates to the concealed contents. 


C. Reasonableness Incorporates a Measure of 
Flexibility 

[50] While the primary s. 8 focus is on the impact 
of the police action on the person searched, or from 
whom the effects are seized, it is evident that the 
impact of the search (potential criminal prosecu¬ 
tion) cannot by itself render the warrantless search 
unreasonable. Warrantless searches generally arise 
in the context of a criminal prosecution. 


[51] An overly rigid reading of Hunter v. Southam 
produces a dilemma for both the defence and the 
Crown. Here, the Crown argues that little privacy 
is at stake because of the nature of the container 
(backpack), the place of the search (the school), 
and the narrowness of the sniffer dog’s focus (con¬ 
traband). If this argument fails to persuade, how¬ 
ever, the Crown is faced with the full brunt of the 
Hunter v. Southam procedural requirements with 
the consequence, generally speaking, that the dogs 
can only be used where they are not needed. If 
the police already have reasonable and probable 
grounds to obtain a search warrant for a physical 
search, they have no need to deploy a sniffer dog. 


[52] From the defence viewpoint, on the other 
hand, if the Court finds a “privacy” interest to exist, 
the backpack is thereby surrounded by a legal for¬ 
tress impenetrable to a sniffer dog or any other 
person or device without the subject’s consent or 
a judicially authorized search warrant. But if this 
defence argument fails, as it has in the United 
States, the citizen will be left without any s. 8 pro¬ 
tection at all against the use of sniffer dogs. 


Selon moi, il ne s’agit pas de savoir si le sac a dos 
lui-meme etait bien en vue. La question du droit a 
la vie privee concerne le contenu dissimule dans 
le sac. 

C. Le caractere raisonnable comporte une cer- 
taine souplesse 

[50] Bien que l’art. 8 porte principalement sur les 
repercussions, pour la personne fouillee ou dont les 
effets sont saisis, de la mesure prise par la police, 
il est evident que les repercussions de la fouille 
(une eventuelle poursuite criminelle) ne peuvent en 
elles-memes rendre abusive une fouille effectuee 
sans mandat. La question des fouilles effectuees 
sans mandat est habituellement soulevee dans le 
contexte d’une poursuite criminelle. 

[51] L’interpretation trop rigide de Hunter c. 
Southam cree un dilemme a la fois pour la defense 
et pour la poursuite. En l’espece, le ministere public 
soutient que le droit a la vie privee en jeu est res- 
treint etant donne la nature du contenant (un sac a 
dos), le lieu de la fouille (l’ecole) et l’objet tres precis 
que recherchait le chien renifleur (des articles inter- 
dits). Toutefois, si cet argument n’est pas persuasif, 
le ministere public n’echappe pas a la rigueur des 
exigences procedurales de Hunter c. Southam de 
sorte que, de fagon generale, les chiens ne peuvent 
etre utilises que dans les cas ou l’on n’a pas besoin 
d’eux. Si la police a deja des motifs raisonnables et 
probables pour obtenir un mandat de perquisition 
autorisant une fouille, elle n’a pas besoin de recou- 
rir a un chien renifleur. 

[52] Du point de vue de la defense par contre, 
si la Cour conclut a l’existence d’un droit a la 
« vie privee », le sac a dos est alors protege par 
des mesures juridiques incontournables pour 
un chien renifleur ou pour toute autre personne 
ou dispositif sans le consentement de la per¬ 
sonne visee ou sans un mandat judiciaire autori¬ 
sant la fouille. Cependant, si ce moyen de defense 
echoue, comme cela a ete le cas aux Etats-Unis, 
le citoyen ne pourra pas beneficier, contre l’utilisa- 
tion de chiens renifleurs, de la protection prevue a 
Fart. 8. 
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[53] The opposing positions offer an all-or- 
nothing result — i.e. the activity is either wholly 
regulated by a rigid constitutional procedure or it 
is completely unregulated — that appears incon¬ 
sistent with a “reasonableness” approach which 
should offer a more nuanced answer. This point 
was famously made by Professor Anthony G. 
Amsterdam writing over 30 years ago in the con¬ 
text of the U.S. Fourth Amendment: 


The fourth amendment, then, is ordinarily treated as 
a monolith: wherever it restricts police activities at all, 
it subjects them to the same extensive restrictions that it 
imposes upon physical entries into dwellings. To label 
any police activity a “search” or “seizure” within the 
ambit of the amendment is to impose those restrictions 
upon it. On the other hand, if it is not labeled a “search” 
or “seizure,” it is subject to no significant restrictions 
of any kind. It is only “searches” or “seizures” that the 
fourth amendment requires to be reasonable: police 
activities of any other sort may be as unreasonable as 
the police please to make them. 


(“Perspectives on the Fourth Amendment” (1973- 
1974), 58 Minn. L. Rev. 349, at p. 388) 

The “all-or-nothing” approach was eventually 
rejected by the United States Supreme Court in 
Terry v. Ohio, 392 U.S. 1 (1968), a case which gave 
rise to the warrantless investigative police “stops” 
based on reasonable suspicion (called Terry stops). 
This approach was accepted in Canada in Mann. 
The present case, of course, is different. The police 
had no evidence even that a crime had been com¬ 
mitted at the school on November 7, 2002. 


[54] Professor Katz has noted that the American 
approach “totally eliminates significant invasions 
of privacy from any fourth amendment protection 
because they are not akin to traditional searches. 
However, these unprotected invasions of privacy 
involve interests that a reasonable person in a free 
society would expect to have protected” (L. R. 
Katz, “In Search of a Fourth Amendment for the 


[53] Ces positions opposees offrent une solu¬ 
tion du tout ou rien — c’est-a-dire que l’activite est 
entierement reglementee par une procedure consti- 
tutionnelle rigide ou qu’elle n’est absolument pas 
reglementee — qui semble incompatible avec l’ap- 
proche fondee sur le « caractere raisonnable » qui 
devrait offrir une reponse plus nuancee. Cet argu¬ 
ment a ete notoirement avance par le professeur 
Anthony G. Amsterdam dans un article redige, 
il y a plus d’une trentaine d’annees, au sujet du 
Quatrieme Amendement aux Etats-Unis : 

[TRADUCTION] Alors, le quatrieme amendement 
est habituellement considere monument monolithe : 
lorsqu’il restreint les mesures policieres, il les soumet 
aux memes restrictions completes qu’il impose a l’en- 
tree dans des habitations. Chaque fois qu’une mesure 
policiere est qualifiee de « fouille, de perquisition » 
ou de « saisie » au sens de l’amendement, ces restric¬ 
tions s’appliquent. Par contre, si ces mesures ne sont 
pas ainsi qualifiees, elles ne font l’objet d’aucune res¬ 
triction importante que ce soit. En vertu du quatrieme 
amendement, seules les « fouilles, les perquisitions » ou 
les « saisies » doivent etre raisonnables : les autres acti- 
vites policieres peuvent etre aussi deraisonnables que la 
police peut le souhaiter. 

(« Perspectives on the Fourth Amendment » (1973- 
1974), 58 Minn. L. Rev. 349, p. 388) 

La Cour supreme des Etats-Unis a finalement rejete 
l’approche « tout ou rien » dans Terry c. Ohio, 392 
U.S. 1 (1968), une affaire ou il etait question des 
« interpellations » faites sans mandat par des poli- 
ciers se fondant sur des soupcons raisonnables (ce 
qu’on appelle les interpellations de type Terry). 
Cette approche a ete acceptee au Canada dans 
Mann. La situation, evidemment, est differente 
en l’espece. Les policiers n’avaient meme aucune 
preuve qu’un crime avait ete commis a l’ecole le 7 
novembre 2002. 

[54] Le professeur Katz a fait remarquer que 
l’approche suivie aux Etats-Unis, [TRADUCTION] 
« ecarte completement de la protection qu’offre le 
quatrieme amendement d’importantes atteintes a 
la vie privee parce qu’elles ne s’apparentent pas a 
des fouilles traditionnelles. Pourtant, ces atteintes 
a la vie privee contre lesquelles il n’existe aucune 
protection touchent des droits qu’une personne 


2008 SCC 19 (CanLII) 



[2008] 1 R.C.S. 


R. c. A.M. Le juge Binnie 


603 


Twenty-first Century” (1989-1990), 65 Ind. L.J. 
549, at p. 581). In Canada, although the police may 
be regulated by internal non-constitutional admin¬ 
istrative procedures where available, “there is con¬ 
siderable pressure by the police community to leave 
that area unregulated” (M. Rosenberg, “Controlling 
Intrusive Police Investigative Techniques Under 
Section 8” (1991), 1 C.R. (4th) 32, at p. 43. Professors 
Coughlan and Gorbet have written: 


If there is no reasonable expectation of privacy, there 
is no search, no s. 8 protection, and no opportunity for 
judicial scrutiny. There is no forum for balancing com¬ 
peting interests: that has ended at the earliest possible 
stage. 


(S. Coughlan and M. S. Gorbet, “Nothing Plus 
Nothing Equals . . . Something? A Proposal for 
FLIR Warrants on Reasonable Suspicion” (2005), 
23 C.R. (6th) 239, at p. 241; see also S. Coughlan, 
“Privacy Goes to the Dogs” (2006), 40 C.R. (6th) 
31.) 

[55] I do not believe the Crown’s solution of plac¬ 
ing sniffer dogs entirely outside constitutional reg¬ 
ulation is consistent with our jurisprudence which 
recognizes that within the Charter the need for 
privacy “can vary with the nature of the matter 
sought to be protected, the circumstances in which 
and the place where state intrusion occurs, and the 
purposes of the intrusion” (R. v. Colarusso, [1994] 
1 S.C.R. 20, at p. 53) as will now be analyzed in 
greater detail. 


D. The Crown’s Argument 

[56] At this point, it is convenient to restate the 
Crown’s argument, which says that what was done 
here was perfectly reasonable. The police inquiry 
began with a relatively unobtrusive examination by 
dogs of odours emanating from three classrooms 


raisonnable vivant dans une societe libre jugerait 
naturel de proteger » (L. R. Katz, « In Search of a 
Fourth Amendment for the Twenty-first Century » 
(1989-1990), 65 Ind. L.J. 549, p. 581). Au Canada, 
bien que dans certains cas des procedures admi- 
nistratives internes de nature non constitutionnelle 
peuvent s’appliquer a la police, [TRADUCTION] « les 
milieux policiers exercent des pressions conside¬ 
rables pour que ce domaine demeure non regie- 
mente » (M. Rosenberg, « Controlling Intrusive 
Police Investigative Techniques Under Section 
8 » (1991), 1 C.R. (4th) 32, p. 43. Les professeurs 
Coughlan et Gorbet ont ecrit ce qui suit: 

[TRADUCTION] S’il n’existe aucune attente raisonnable 
en matiere de vie privee, il n’existe aucune fouille ou per¬ 
quisition, aucune protection en vertu de l’art. 8 ni aucune 
possibilite d’examen judiciaire. II n’y a aucun tribunal 
auquel s’adresser pour obtenir la ponderation d’interets 
opposes : cette possibilite est disparue au tout debut du 
processus. 

(S. Coughlan et M. S. Gorbet, « Nothing Plus 
Nothing Equals . . . Something? A Proposal for 
FLIR Warrants on Reasonable Suspicion » (2005), 
23 C.R. (6th) 239, p. 241; voir aussi S. Coughlan, 
« Privacy Goes to the Dogs » (2006), 40 C.R. (6th) 
31.) 

[55] Je ne crois pas que la solution du minis¬ 
tere public consistant a soustraire completement 
les chiens renifleurs a l’application des disposi¬ 
tions constitutionnelles soit compatible avec notre 
jurisprudence qui reconnait que, au regard de la 
Charte, le besoin de voir respecter la vie privee 
« peut varier selon la nature de ce qu’on veut pro¬ 
teger, les circonstances de l’ingerence de l’Etat et 
l’endroit ou celle-ci se produit, et selon les buts 
de l’ingerence » (R. c. Colarusso, [1994] 1 R.C.S. 
20, p. 53), comme je l’explique dans l’analyse plus 
approfondie qui suit. 

D. La these du ministere public 

[56] II convient a ce stade de rappeler l’argument 
du ministere public qui affirme que ce qui a ete 
fait en l’espece n’avait aucunement un caractere 
abusif. L’enquete de la police a commence lors- 
que les chiens ont hume de maniere relativement 
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and some lockers and eventually the small gym 
where a pile of backpacks were kept. Unlike 
M. (M.R.), there is no evidence of any body searches. 
The Crown emphasizes that a school is a regulated 
environment and the students know it. Drug-free 
schools are important to assure safety and promote 
learning. Sniffer dogs smell only the surrounding 
air; neither their snouts nor their handlers physi¬ 
cally enter the students’ backpacks. The dog com¬ 
municates nothing about the contents except the 
presence of an illegal drug, which the student has 
been told time and time again is prohibited under 
a zero-tolerance policy. The student has no reason¬ 
able expectation of privacy in contraband, argues 
the Crown. As stated, these arguments have found 
favour in the United States: United States v. Place, 
462 U.S. 696 (1983); United States v. Jacobsen, 466 
U.S. 109 (1984), and Illinois v. Caballes, 543 U.S. 
405 (2005). 


[57] In Place, O’Connor J., writing for the major¬ 
ity, commented in obiter that a canine sniff is sui 
generis because it “discloses only the presence or 
absence of narcotics, a contraband item” (p. 707). 
In her view, the sniff did not constitute a “search” 
within the meaning of the Fourth Amendment. 
Blackmun J., concurring in the result, suggested 
that a canine sniff might be a “minimally intru¬ 
sive” search justifiable upon reasonable suspicion 
(p. 723). 


[58] In Jacobsen, federal agents seized a white 
powder leaking from a freight package in transit 
and identified it as cocaine. Stevens J., writing for 
the majority, found that the search and seizure of 
the cocaine was reasonable and did not violate the 
Fourth Amendment because “governmental con¬ 
duct that can reveal whether a substance is cocaine, 


discrete les odeurs emanant de trois salles de 
classe et de certains casiers et, hnalement, du 
petit gymnase ou se trouvait une pile de sacs a 
dos. Contrairement a M. (M.R.), la preuve n’indi- 
que nullement qu’il y a eu fouilles corporelles. Le 
ministere public signale qu’une ecole est un milieu 
reglemente et que les eleves le savent. II est impor¬ 
tant que les ecoles soient exemptes de drogues 
pour assurer la securite des personnes qui s’y trou- 
vent et favoriser l’apprentissage. Les chiens reni- 
fleurs ne hument que Fair ambiant; ils ne fouillent 
pas directement avec leurs museaux dans les sacs 
a dos des eleves; les maitres-chiens ne fouillent pas 
non plus dans les sacs. La seule information que 
transmet le chien au sujet du contenu des sacs est 
la presence d’une drogue illegale, et on a repete 
a de multiples reprises aux eleves que la drogue 
est interdite en vertu d’une politique de tolerance 
zero. Selon le ministere public, l’eleve n’a aucune 
attente raisonnable en matiere de vie privee a 
l’egard des articles interdits. J’ai deja mentionne 
que ces arguments ont trouve un accueil favorable 
aux Etats-Unis : United States c. Place, 462 U.S. 
696 (1983); United States c. Jacobsen, 466 U.S. 
109 (1984), et Illinois c. Caballes, 543 U.S. 405 
(2005). 

[57] Dans Place, la juge O’Connor, au nom des 
juges majoritaires, a indique dans une remarque 
incidente que la recherche d’une odeur par un 
chien est sui generis parce qu’elle [TRADUCTION] 
« revele uniquement la presence ou l’absence de 
stupefiants, un article interdit » (p. 707). A son 
avis, l’intervention du chien ne constituait done pas 
une « fouille » au sens du Quatrieme Amendement. 
Souscrivant au resultat, le juge Blackmun a indi¬ 
que que l’intervention du chien pouvait consti- 
tuer une fouille « peu envahissante » pouvant se 
justiher en presence de soupgons raisonnables 
(p. 723). 

[58] Dans Jacobsen, des agents federaux ont saisi 
une poudre blanche qui s’echappait d’un colis en 
transit et ont determine qu’il s’agissait de cocaine. 
Le juge Stevens, au nom des juges majoritaires, 
a conclu que la fouille et la saisie de la cocaine 
etaient raisonnables et ne contrevenaient pas au 
Quatrieme Amendement parce que [TRADUCTION] 
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and no other arguably ‘private’ fact, compromises 
no legitimate privacy interest” (p. 123). 


[59] In Caballes, an Illinois state trooper stopped 
a driver, Caballes, for speeding on a highway. 
When the trooper radioed the police dispatcher to 
report the stop, a second trooper headed for this 
scene with a sniffer dog. While the first trooper 
was writing a warning ticket, the second trooper 
walked the dog around the car, and the dog alerted 
at the trunk. On the basis of the alert, the troopers 
searched the trunk, found marijuana and arrested 
Caballes. The majority of the U.S. Supreme Court 
held that the dog sniff did not violate the Fourth 
Amendment. The traffic stop was based on prob¬ 
able cause and was lawful. Its duration was not 
excessive. The use of a sniffer dog, which does not 
expose lawful items that otherwise would remain 
hidden from public view, did not implicate legiti¬ 
mate privacy interests, in the view of the majority. 


[60] The Crown is understandably supportive of 

the U.S. approach. Its argument can be organized 

around the following issues: 

(i) What degree of privacy could students reason¬ 
ably expect in the contents of their backpacks 
having regard in particular to the school set¬ 
ting? 

(ii) Did the dog sniff constitute a search of the 
contents of the backpacks? 

(iii) Is an intermediate standard of reasonable 
suspicion applicable? 

(iv) Was a prior judicial authorization required in 
this case? 

(v) Were the students unlawfully detained? 


« la conduite d’agents du gouvernement qui peut 
reveler si une substance est de la cocaine, et aucun 
autre fait qui serait d’ordre “prive”, ne compromet 
aucun droit legitime au respect de la vie privee » 
(p. 123). 

[59] Dans Caballes, un policier de l’lllinois a 
intercepts un conducteur, Caballes, pour exces 
de vitesse. Lorsque le policier a communique par 
radio avec le repartiteur pour signaler l’intercep- 
tion, un deuxieme policier s’est rendu sur les lieux 
avec un chien renifleur. Pendant que le premier 
policier redigeait un avertissement, le deuxieme a 
fait le tour du vehicule avec son chien qui a reagi 
quand il s’est approche du coffre arriere. Se fondant 
sur la reaction du chien, les policiers ont fouille le 
coffre, y ont trouve de la marijuana et ont arrete 
Caballes. Les juges majoritaires de la Cour supreme 
des Etats-Unis ont statue que l’utilisation du chien 
renifleur ne violait pas le Quatrieme Amendement. 
L’interception reposait sur une cause probable et 
etait legitime. Sa duree n’etait pas excessive. De 
l’avis des juges majoritaires, l’utilisation d’un chien 
renifleur, qui ne revele pas la presence d’articles 
permis qui autrement resteraient caches a la vue 
du public, ne touchait pas des droits legitimes en 
matiere de vie privee. 

[60] Le ministere public appuie naturellement 
l’approche suivie aux Etats-Unis. Ses arguments 
peuvent etre articules autour des questions suivan- 
tes : 

(i) Dans quelle mesure les eleves peuvent-ils rai- 
sonnablement s’attendre au respect de leur vie 
privee en ce qui concerne le contenu de leurs 
sacs a dos, en particulier en milieu scolaire? 

(ii) Y a-t-il eu fouille du contenu des sacs a dos 
lorsque le chien les a flaires? 

(iii) Une norme intermediaire de soupgons rai- 
sonnables s’applique-t-elle? 

(iv) Une autorisation judiciaire prealable etait-elle 
requise en l’espece? 

(v) Les eleves ont-ils ete illegalement detenus? 
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(vi) If there is a violation of s. 8 or s. 9 of the 
Charter, ought the evidence to be excluded 
under s. 24(2)? 

E. What Degree of Privacy Can Students Reason¬ 
ably Expect in Their Backpacks? 

[61] Canadian courts have accepted as correct the 
proposition that s. 8 protects “people, not places”. 
People do not shed their reasonable expectations of 
privacy in their person or in the concealed posses¬ 
sions they carry when they leave home, although 
those expectations may have to be modified depend¬ 
ing on where they go, and what “place” they find 
themselves in. 

[62] The backpacks from which the odour ema¬ 
nated here belonged to various members of the stu¬ 
dent body including the accused. As with briefcases, 
purses and suitcases, backpacks are the repository 
of much that is personal, particularly for people 
who lead itinerant lifestyles during the day as in 
the case of students and travellers. No doubt ordi¬ 
nary businessmen and businesswomen riding along 
on public transit or going up and down on elevators 
in office towers would be outraged at any sugges¬ 
tion that the contents of their briefcases could ran¬ 
domly be inspected by the police without “reason¬ 
able suspicion” of illegality. Because of their role 
in the lives of students, backpacks objectively com¬ 
mand a measure of privacy. 


[63] As the accused did not testify, the question 
of whether or not he had a subjective expectation 
of privacy in his backpack must be inferred from 
the circumstances. While teenagers may have little 
expectation of privacy from the searching eyes 
and fingers of their parents, I think it obvious that 
they expect the contents of their backpacks not to 
be open to the random and speculative scrutiny of 
the police. This expectation is a reasonable one that 
society should support. 


(vi) S’il y a violation des art. 8 ou 9 de la Charte, 
les elements de preuve devraient-ils etre 
ecartes en vertu du par. 24(2)? 

E. Dans quelle mesure les eleves peuvent-ils rai- 
sonnablement s’attendre au respect de leur vie 
privee a Regard de leurs sacs a dos? 

[61] Les tribunaux canadiens ont accepte comme 
correcte l’idee que l’art. 8 protege « les personnes 
et non les lieux ». En quittant le foyer, les person¬ 
nes ne laissent pas de cote leurs attentes raisonna- 
bles en matiere de vie privee concernant leur propre 
personne ou les biens qu’elles portent dissimules 
sur elles, meme si ces attentes peuvent devoir etre 
modifiees selon l’endroit ou elles vont et le « lieu » 
ou elles peuvent se trouver. 

[62] Les sacs a dos dont emanait l’odeur en l’es- 
pece appartenaient a plusieurs eleves, dont l’accuse. 
Comme les serviettes, les sacs a main et les valises, 
les sacs a dos contiennent beaucoup d’effets per¬ 
sonnels; c’est notamment le cas pour les personnes 
qui, en raison de leur style de vie, ont a effectuer 
de nombreux deplacements pendant la journee, par 
exemple les eleves et les voyageurs. II n’y a aucun 
doute que les hommes et les femmes d’affaires ordi- 
naires qui utilisent les transports en commun ou les 
ascenseurs des tours a bureaux seraient outres si 
on laissait entendre que la police pourrait inspecter 
au hasard le contenu de leurs serviettes meme en 
l’absence de « soupgons raisonnables » qu’un acte 
illegal est commis. En raison du role qu’ils jouent 
dans la vie des eleves, les sacs a dos exigent objec- 
tivement une certaine mesure de respect de la vie 
privee. 

[63] L’accuse n’ayant pas temoigne, c’est a partir 
des circonstances qu’il faut deduire s’il avait une 
attente subjective en matiere de vie privee en ce qui 
concerne son sac a dos. Certes, les adolescents ne 
s’attendent pas vraiment a ce que leur vie privee 
echappe aux regards attentifs et aux fouilles de 
leurs parents, mais j’estime qu’il est evident qu’ils 
s’attendent a ce que la police ne puisse pas, en se 
fondant sur des conjectures, proceder au hasard a 
l’examen du contenu de leurs sacs a dos. II s’agit 
d’une attente raisonnable a laquelle la societe 
devrait etre favorable. 
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[64] The Crown’s contrary assertion that the 
backpacks of students enjoy a diminished expecta¬ 
tion of privacy and are therefore essentially open 
to suspicionless searches by police rests on three 
arguments: 

(1) The school setting is known by students to be 
closely supervised and regulated; 

(2) there can be no privacy interest in the public 
airspace in the vicinity of the backpacks; 

(3) the subject matter of the “sniff” is the pres¬ 
ence of illegal drugs, and contraband is not a 
constitutionally protected privacy interest. 

I will briefly examine each of these points in turn. 

(1) The School Setting Is Known by Students 

to Be Closely Supervised and Regulated 

[65] While, as M. (M.R.) noted, a student’s expec¬ 
tation of privacy is lessened in the school setting in 
relation to school authorities, it does exist and was 
not abandoned (even in relation to school authori¬ 
ties) when the students left their backpacks in the 
gymnasium. In R. v. Buhay, [2003] 1 S.C.R. 631, 
2003 SCC 30, we held that Mr. Buhay had not aban¬ 
doned his privacy interest in his duffel bag when 
he left it in a rented bus station locker. The Court 
emphasized that the locker had been paid for and 
was under lock and key. An analogy was drawn to a 
hotel room (para. 23). Buhay thus had stronger pri¬ 
vacy features than does this case. However, here as 
in Buhay, the individuals in question sought to pre¬ 
serve as much privacy in their belongings as the cir¬ 
cumstances of their lives and activities permitted. 
As held in M. (M.R.), the fact that school authori¬ 
ties may on occasion disregard this expectation of 
privacy does not make it disappear. “Expectation 
of privacy is a normative rather than a descriptive 
standard” ( Tessling , at para. 42). 


[64] L’argument contraire du ministere public 
selon lequel les eleves ont a l’egard de leurs sacs 
a dos une attente reduite en matiere de vie privee 
et les policiers peuvent par consequent fouiller ces 
sacs meme en l’absence de soupgons, repose sur 
trois elements : 

(1) les eleves savent que l’ecole est un milieu 
etroitement surveille et reglemente; 

(2) il ne peut exister de droit a la vie privee sur la 
couche d’air entourant les sacs a dos; 

(3) l’intervention du chien renifleur vise a detec- 
ter la presence de drogues illegales et la pos¬ 
session d’articles interdits n’est pas un droit a 
la vie privee protege par la Constitution. 

Je vais examiner brievement chacun de ces ele¬ 
ments a tour de role. 

(1) Les eleves savent que l’ecole est un milieu 
etroitement surveille et reglemente 

[65] Ainsi qu’on l’a fait remarquer dans M. (M.R.), 
si les eleves ont vis-a-vis les autorites scolaires une 
attente moindre en matiere de vie privee pendant 
qu’ils sont a l’ecole, cette attente existe toutefois et 
les eleves n’y ont pas renonce (meme a l’egard de la 
direction de l’ecole) lorsqu’ils ont laisse leurs sacs 
a dos dans le gymnase. Dans R. c. Buhay, [2003] 
1 R.C.S. 631, 2003 CSC 30, notre Cour a statue 
que M. Buhay n’avait pas renonce au droit a la vie 
privee applicable a son sac de voyage lorsqu’il l’a 
laisse dans un easier loue dans une gare d’autobus. 
La Cour a souligne que la location du easier avait ete 
payee et que le easier etait verrouille. Elle a fait une 
analogie avec une chambre d’hotel (par. 23). Ainsi, 
on retrouvait dans Buhay des elements du droit a 
la vie privee plus solides que ceux presents en l’es- 
pece. Toutefois, en l’espece comme dans Buhay, les 
personnes en cause voulaient preserver le caractere 
prive de leurs effets personnels dans toute la mesure 
que le permettaient les circonstances et leurs activi- 
tes. Ainsi que notre Cour l’a statue dans M. (M.R.), 
cette attente en matiere de vie privee ne disparait 
pas parce que les autorites scolaires peuvent, a l’oc- 
casion, ne pas en tenir compte. « L’attente en matiere 
de vie privee est de nature normative et non descrip¬ 
tive » ( Tessling, par. 42). 
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(2) Can There Be a Privacy Interest in Public 

Airspace? 

[66] I do not think Tessling is of much help to 
the Crown in this case. Here, as in Tessling, the 
carrying medium can be characterized as emana¬ 
tions, not detected by unaided human senses, from 
an object exposed to public view. However, unlike 
Tessling, the information provided by a drug-dog 
sniff, when the dog is trained to alert to the pres¬ 
ence of controlled drugs, is entirely unlike a FLIR 
image in that it most definitely permits infer¬ 
ences about the precise contents of the source that 
are of interest to the police. Under the Operation 
Jetway program at issue in Kang-Brown, a posi¬ 
tive alert by a sniffer dog was itself taken by the 
police as reasonable and probable grounds for an 
arrest. However, the subject matter of the sniff is 
not public air space. It is the concealed contents 
of the backpack. Dog sniffing is, in terms of the 
Kyllo jargon (at p. 46), a “through-the-wall” tech¬ 
nology, as compared with Tessling, where we held 
that FLIR technology could only show “that some 
of the activities in the house generate heat. That is 
not enough to get the respondent over the constitu¬ 
tional threshold” (para. 62). 


[67] The Crown argues that in this case, as in 
Tessling and Plant, the information obtained is not 
part of a “biographical core of personal informa¬ 
tion”, i.e. does not reveal intimate details about the 
lifestyle of the accused that he is entitled to protect. 
However, Tessling and Plant were premised on the 
finding that the information had already escaped the 
possession and control of the suspect. In Plant, the 
electricity records were generated by a third party 
(the electrical company); in Tessling, information 
regarding the heat escaping from a house simply 
could not be controlled, as any home insulation 
salesman can tell from walking down a Canadian 
street after a snowfall. Here, the guilty secret of the 
contents of the accused’s backpack was not known 
to third parties. It was specific and meaningful 
information, intended to be private, and concealed 


(2) L’air ambiant peut-il faire Fobjet d’un droit 

a la vie privee? 

[66] Je ne pense pas que Farret Tessling soit tres 
utile au ministere public en l’espece. Comme dans 
Tessling, il s’agit dans la presente affaire d’emana- 
tions provenant d’un objet expose a la vue du public 
et un humain ne peut les detecter avec ses seuls sens. 
Toutefois, contrairement a Tessling, l’information 
fournie par un chien renifleur dresse pour reagir a 
la presence de drogues controlees est completement 
differente de celle que transmet une image FLIR 
en ce qu’elle permet tres certainement de tirer des 
inferences au sujet du contenu precis de la source 
qui interesse la police. Dans le cadre de l’operation 
Jetway, dont il est question dans Kang-Brown, une 
reaction positive d’un chien renifleur a ete conside- 
ree en soi par les policiers comme un motif raison- 
nable et probable de proceder a une arrestation. Ce 
n’est toutefois pas Fair ambiant de l’espace public 
que flaire le chien, mais ce qui est dissimule dans 
un sac a dos. Suivant le jargon employe dans Kyllo 
(p. 46), le chien qui detecte une odeur est assimila¬ 
ble a une technique permettant de voir « a travers 
les murs », alors que dans Tessling, notre Cour a 
statue que la technologie FLIR pouvait simplement 
indiquer « que certaines activites a l’interieur de la 
maison generent de la chaleur. Cela ne suffit pas 
pour donner ouverture a l’application de la garantie 
constitutionnelle » (par. 62). 

[67] Le ministere public soutient qu’en l’espece, 
comme dans Tessling et Plant, l’information obte- 
nue ne fait pas partie d’un « ensemble de rensei- 
gnements biographiques d’ordre personnel », c’est- 
a-dire qu’elle ne revele pas sur le mode de vie de 
l’accuse des details intimes qu’il a le droit de pro- 
teger. Cependant, les arrets Tessling et Plant repo- 
saient sur la conclusion que l’information avait deja 
echappe a la possession et au controle du suspect. 
Dans Plant, les dossiers de consommation d’electri- 
cite avaient ete prepares par un tiers (la compagnie 
d’electricite); dans Tessling, l’information concer- 
nant la chaleur emanant d’une maison ne pouvait 
tout simplement pas etre controlee, ainsi que peut 
le confirmer tout vendeur d’isolation thermique 
arpentant une rue au Canada apres une chute de 
neige. En l’espece, les tiers ignoraient quel secret 
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in an enclosed space in which the accused had a 
continuing expectation of privacy. By use of the 
dog, the policeman could “see” through the con¬ 
cealing fabric of the backpack. 


[68] In Dyment, Plant and Tessling, the various 
categories of “information” (including “biographi¬ 
cal core of personal information”) were used as a 
useful analytical tool, not a classification intended 
to be conclusive of the analysis of information pri¬ 
vacy. Not all information that fails to meet the 
“biographical core of personal information” test is 
thereby open to the police. Wiretaps target electri¬ 
cal signals that emanate from a home; yet it has been 
held that such communications are private whether 
or not they disclose core “biographical” informa¬ 
tion: R. v. Duarte, [1990] 1 S.C.R. 30; R. v. Wiggins, 
[1990] 1 S.C.R. 62, and R. v. Thompson, [1990] 2 
S.C.R. 1111. The privacy of such communications 
is accepted because they are reasonably intended 
by their maker to be private: R. M. Pomerance, 
“Shedding Light on the Nature of Heat: Defining 
Privacy in the Wake of R. v. Tessling” (2005), 23 
C.R. (6th) 229, at pp. 234-35. 


(3) Can There Be a Legitimate Privacy Inter¬ 

est in Contraband? 

[69] The Crown says that while there may be an 
asserted privacy interest in belongings generally, 
there can be no legitimate privacy interest in con¬ 
traband. This argument incorporates a semantic 
shift from “reasonable expectation” of privacy to 
“legitimate” expectation of privacy. The Attorneys 
General ask the Court to adopt the view of the U.S. 
Supreme Court in Place (p. 707) and Caballes (p. 
411) that 


coupable contenait le sac a dos de L accuse. II s’agis- 
sait d’une information precise et significative, des- 
tinee a etre tenue secrete, et dissimulee dans un 
espace ferme a l’egard duquel l’accuse avait une 
attente permanente en matiere de vie privee. En se 
servant du chien, le policier a pu « voir » a travers 
le tissu opaque du sac a dos. 

[68] Dans Dyment, Plant et Tessling, les diver- 
ses categories de « renseignements » (y compris les 
« renseignements biographiques d’ordre person¬ 
nel ») ont servi de moyen d’analyse utile et non de 
moyen de classification qui doit etre determinant 
pour l’analyse du droit a la vie privee sur les rensei¬ 
gnements personnels. Ce ne sont pas tous les ren¬ 
seignements ne satisfaisant pas au critere des « ren¬ 
seignements biographiques d’ordre personnel » qui 
sont accessibles a la police. L’ecoute electronique 
permet de capter les signaux electriques qui ema- 
nent d’une maison; pourtant, on a considere que de 
telles communications sont privees, qu’elles devoi- 
lent ou non des renseignements « biographiques » : 
R. c. Duarte, [1990] 1 R.C.S. 30; R. c. Wiggins, 
[1990] 1 R.C.S. 62, et R. c. Thompson, [1990] 2 
R.C.S. 1111. On reconnait qu’il faut preserver la 
confidentialite de ces renseignements parce que les 
personnes qui les communiquent veulent raison- 
nablement qu’ils restent prives : R. M. Pomerance, 
« Shedding Light on the Nature of Heat: Defining 
Privacy in the Wake of R. v. Tessling » (2005), 23 
C.R. (6th) 229, p. 234-235. 

(3) Peut-il exister a l’egard d’articles inter- 

dits un droit legitime en matiere de vie 

privee? 

[69] Le ministere public affirme que, meme si les 
effets personnels peuvent, de fagon generale, faire 
l’objet d’un droit a la vie privee, il ne peut exister 
a Legat'd des articles interdits un droit legitime en 
matiere de vie privee. Cet argument comporte un 
glissement de sens en vertu duquel l’« attente rai- 
sonnable » en matiere de vie privee se transforme 
en attente « legitime » en matiere de vie privee. Les 
procureurs generaux demandent a la Cour de sous- 
crire aux conclusions suivantes de la Cour supreme 
des Etats-Unis dans Place (p. 707) et Caballes 
(P- 411): 
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because the [dog’s] sniff can only reveal the presence 
of items devoid of any legal use, the sniff “does not 
implicate legitimate privacy interests” and is not to be 
treated as a search. 

A denial of any protected privacy interest in sniffer- 
dog situations has on occasion led in the United 
States to serious repercussions. In Doe v. Renfrow, 
631 F.2d 91 (7th Cir. 1980), a school was raided and 
2,780 students subjected to a sniff search, without 
the police having any specific information as to par¬ 
ticular drugs or contraband, transactions or events, 
or drug suppliers on the premises. As recounted by 
Swygert J. in his dissent in that case (at p. 93): 


Every student was instructed to place his belong¬ 
ings in view and his hands on his desk. Girls placed 
their purses on the floor between their feet. The teams 
of searchers moved from room to room, and from desk 
to desk. Every single student was sniffed, inspected, 
and examined at least once by a dog and a joint school- 
police team. The extraordinary atmosphere at the 
school was supplemented still further when representa¬ 
tives of the press and other news media, invited in by 
school authorities, entered the schoolhouses and class¬ 
rooms during the raid and observed the searches while 
in progress. 


As it turns out, the dog alerted to the plaintiff in 
that case because she had been playing with one of 
her own dogs on the morning of the search and her 
dog was in heat. 

[70] I think this branch of the Crown’s case is 
effectively addressed by what was said by La Forest 
J. in Wong, at p. 50: 

... it would be an error to suppose that the question that 
must be asked in these circumstances is whether per¬ 
sons who engage in illegal activity behind the locked 
door of a hotel room have a reasonable expectation of 
privacy. Rather, the question must be framed in broad 
and neutral terms so as to become whether in a soci¬ 
ety such as ours persons who retire to a hotel room and 


[TRADUCTION] etant donne qu’elle revele simplement 
la presence d’articles depourvus d’un usage legal, l’uti- 
lisation d’un chien renifleur « ne touche aucun droit 
legitime a la vie privee » et ne doit pas etre consideree 
comme une fouille. 

Aux Etats-Unis, le refus de reconnaitre la protection 
d’un droit a la vie privee dans des cas ou des chiens 
renifleurs avaient ete utilises a eu parfois de graves 
repercussions. Dans Doe c. Renfrow, 631 F.2d 91 
(7th Cir. 1980), lors d’une descente de police dans 
une ecole, des chiens renifleurs ont flaire les effets 
personnels de 2 780 eleves alors que la police ne 
disposait d’aucune information precise quant aux 
drogues, aux articles interdits, aux transactions ou 
aux evenements en cause, ou quant a la presence de 
trafiquants de drogue sur les lieux. Dans son juge- 
ment dissident, le juge Swygert a rappele les faits 
suivants (p. 93) : 

[TRADUCTION] Chaque eleve a refu pour consigne 
de placer ses effets personnels bien en vue et de mettre 
les mains sur son pupitre. Les filles ont mis leur sac 
a main sur le plancher, entre leurs pieds. Les equipes 
effectuant la fouille se sont deplacees de salle en salle, 
allant d’un pupitre a un autre. Un chien renifleur est 
passe devant chaque eleve dont les effets ont ete inspec¬ 
ts et examines au moins une fois par une equipe formee 
de policiers et de membres du personnel de l’ecole. 
L’ambiance particuliere existant a l’ecole est ressortie 
encore davantage lorsque des representants de la presse 
et d’autres medias d’information, qui avaient ete invites 
par les autorites scolaires, ont penetre dans l’ecole et 
les classes pendant la perquisition et ont observe son 
deroulement. 

En fin de compte, le chien a reagi devant la deman- 
deresse dans cette affaire parce que celle-ci avait 
joue le matin meme de la perquisition avec l’un de 
ses propres chiens qui etait en chaleur. 

[70] Je pense que les commentaires du juge 
La Forest dans Wong, p. 50, ont tranche cet aspect 
de la preuve du ministere public : 

. . . ce serait une erreur de supposer qu’on doive en 
pareilles circonstances se demander si les personnes 
qui commettent des actes illegaux dans une chambre 
d’hotel verrouillee peuvent raisonnablement s’attendre 
au respect de leur vie privee. La question devrait plutot 
etre posee en termes plus generaux et plus neutres de 
sorte que l’on se demande plutot si dans une societe 
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close the door behind them have a reasonable expecta¬ 
tion of privacy. 


[71] In the United States, numerous judges con¬ 
tinue to assert the wider privacy interests. Brennan 
J. (Marshall J. concurring) in Jacobsen warned in 
his dissent, at p. 138, that 


under the Court’s analysis in these cases, law enforce¬ 
ment officers could release a trained cocaine-sensitive 
dog — to paraphrase the California Court of Appeal, a 
“canine cocaine connoisseur” — to roam the streets at 
random, alerting the officers to people carrying cocaine. 
Cf. People v. Evans , 65 Cal. App. 3d 924, 932, 134 Cal. 
Rptr. 436, 440 (1977). Or, if a device were developed 
that, when aimed at a person, would detect instanta¬ 
neously whether the person is carrying cocaine, there 
would be no Fourth Amendment bar, under the Court’s 
approach, to the police setting up such a device on a 
street corner and scanning all passersby. In fact, the 
Court’s analysis is so unbounded that if a device were 
developed that could detect, from the outside of a build¬ 
ing, the presence of cocaine inside, there would be no 
constitutional obstacle to the police cruising through a 
residential neighborhood and using the device to iden¬ 
tify all homes in which the drug is present. In short, 
under the interpretation of the Fourth Amendment first 
suggested in Place and first applied in this case, these 
surveillance techniques would not constitute searches 
and therefore could be freely pursued whenever and 
wherever law enforcement officers desire. Hence, at 
some point in the future, if the Court stands by the 
theory it has adopted today, search warrants, probable 
cause, and even “reasonable suspicion” may very well 
become notions of the past. 


In Caballes, as already noted, the U.S. Supreme 
Court held that the use of a narcotics-sniffing dog 
during a routine traffic stop, in the absence of any 
suspicion of the motorist’s involvement in drug 
activity, did not implicate legitimate privacy inter¬ 
ests. Ginsburg J. (Souter J. concurring) stated in 
dissent, at p. 422: 


comme la notre, les personnes qui se retirent dans une 
chambre d’hotel et qui ferment la porte derriere elles 
peuvent raisonnablement s’attendre au respect de leur 
vie privee. 

[71] Aux Etats-Unis, de nombreux juges conti- 
nuent de preconiser des droits plus etendus au res¬ 
pect de la vie privee. Le juge Brennan (avec l’appui 
du juge Marshall) a fait la mise en garde suivante 
dans son jugement dissident dans Jacobsen, 
p. 138 : 

[TRADUCTION] . . . en vertu de 1’analyse faite par la 
Cour dans ces affaires, des policiers pourraient lais- 
ser un chien dresse pour detecter la cocaine — pour 
paraphraser la Cour d’appel de la Californie, un « chien 
connaisseur en cocaine » — parcourir les rues au 
hasard, leur indiquant par ses reactions les personnes 
en possession de cocaine. Cf. People c. Evans, 65 Cal. 
App. 3d 924, 932, 134 Cal. Rptr. 436, 440 (1977). Ou, 
si 1’on mettait au point un dispositif qui, lorsqu’il est 
pointe sur une personne, detecterait instantanement 
la presence de cocaine, le Quatrieme Amendement ne 
pourrait, selon le raisonnement de la Cour, empecher 
la police d’installer un tel dispositif au coin d’une rue 
et de scanner tous les passants. En fait, l’analyse de la 
Cour impose tellement peu de limites que si l’on inven- 
tait un dispositif permettant de detecter, a partir de l’ex- 
terieur d’un immeuble, la cocaine qui s’y trouve, aucun 
obstacle d’ordre constitutionnel n’empecherait les poli¬ 
ciers de parcourir des quartiers residentiels en voiture 
et d’utiliser le dispositif pour determiner toutes les mai- 
sons ou se trouve de la drogue. Bref, en vertu de l’in- 
terpretation du Quatrieme Amendement proposee pour 
la premiere fois dans Place et appliquee pour la pre¬ 
miere fois en l’espece, ces techniques de surveillance 
ne constitueraient pas des fouilles ou des perquisitions 
et pourraient done etre utilisees en tout temps et en tout 
lieu, au gre des policiers. C’est pourquoi a un certain 
moment dans le futur, si la Cour s’en tient a la theo- 
rie adoptee aujourd’hui, les mandats de perquisition, la 
cause probable et meme les « soupgons raisonnables » 
pourraient bien devenir des notions du passe. 

Dans Caballes, ainsi que je l’ai deja indique, la 
Cour supreme des Etats-Unis a statue que l’utili- 
sation, au cours d’un simple controle routier, d’un 
chien dresse pour detecter les stupefiants, en l’ab- 
sence de tout soupgon d’un lien entre le conducteur 
et le trafic de drogue, ne mettait pas en cause des 
droits legitimes au respect de la vie privee. Le juge 
Ginsburg, dissident, (avec l’appui du juge Souter) a 
affirme ce qui suit a la p. 422 : 
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Under today’s decision, every traffic stop could become 
an occasion to call in the dogs, to the distress and 
embarrassment of the law-abiding population. 


. . . Nor would motorists have constitutional grounds 
for complaint should police with dogs, stationed at long 
traffic lights, circle cars waiting for the red signal to 
turn green. 

See also K. Lammers, “Canine Sniffs: The Search 
That Isn’t” (2005), 1 N.Y.U. J.L. & Liberty 845, at 
pp. 849-50. 

[72] As held by our Court in Wong, the empha¬ 
sis should not be on the object of the search but 
on where the search takes place and its potential 
impact on the person that is subject to the search. 
Similarly, in Jacobsen, Brennan J. (Marshall J. 
concurring) in dissent noted that 

[i]n determining whether a reasonable expectation of 
privacy has been violated, we have always looked to 
the context in which an item is concealed, not to the 
identity of the concealed item. Thus in cases involving 
searches for physical items, the Court has framed its 
analysis first in terms of the expectation of privacy that 
normally attends the location of the item and ultimately 
in terms of the legitimacy of that expectation. . . . The 
fact that a container contains contraband, which indeed 
it usually does in such cases, has never altered our 
analysis, [p. 139] 

These observations, although in dissent, seem to 
me to put the focus where it belongs, namely on 
the person, place or thing searched and the purpose 
for which the search is undertaken. A suspicionless 
search should not be absolved by after-the-fact dis¬ 
covery of contraband. The end does not justify the 
means. Unregulated sniffing raises the very real 
problem of false positives, where a dog’s alert has 
proven to be inaccurate, or inaccurately interpreted 
by its handler, and a law abiding citizen is put to 
embarrassment and inconvenience. 


[TRADUCTION] En vertu de la decision rendue 
aujourd’hui, tout controle routier pourrait devenir l’oc- 
casion d’avoir recours aux chiens, provoquant desarroi 
et embarras pour les citoyens respectueux des lois. 


. . . Les automobilistes n’auraient non plus aucun 
motif d’ordre constitutionnel de deposer une plainte si 
des policiers accompagnes de chiens s’installaient pres 
des feux de circulation et faisaient le tour des vehicules 
en attendant que le feu rouge passe au vert. 

Voir aussi K. Lammers, « Canine Sniffs : The 
Search That Isn’t » (2005), 1 N.Y.U. J.L. & Liberty 
845, p. 849-850. 

[72] Ainsi que l’a statue notre Cour dans Wong, 
l’accent ne devrait pas etre mis sur l’objet de la fouille 
mais plutot sur l’endroit ou celle-ci a lieu et sur ses 
repercussions eventuelles sur la personne visee par 
celle-ci. De meme, dans Jacobsen, le juge Brennan 
(avec l’appui du juge Marshall) a fait remarquer ce 
qui suit dans son jugement dissident: 

[TRADUCTION] Pour determiner s’il y a eu violation d’une 
attente raisonnable en matiere de vie privee, nous avons 
toujours examine le contexte dans lequel un article est 
cache et non la nature meme de Particle cache. C’est ainsi 
que dans des affaires ou il etait question de perquisitions 
visant a trouver des elements materiels, la Cour a axe son 
analyse tout d’abord sur l’attente en matiere de vie privee 
qui existe normalement a l’endroit ou se trouve Particle 
et finalement sur la legitimite d’une telle attente. [. . .] 
Le fait que des articles interdits soient presents dans un 
contenant, ce qui se produit habituellement dans les cas 
de ce genre, n’a jamais modifie notre analyse, [p. 139] 

Bien que ces observations aient ete faites dans des 
motifs dissidents, il me semble qu’elles mettent l’ac- 
cent la ou il doit etre, c’est-a-dire sur la personne, 
sur le lieu ou sur l’objet vises par la fouille ainsi 
que sur le but de celle-ci. La decouverte apres coup 
d’articles interdits ne devrait pas excuser une fouille 
effectuee en l’absence de tout sou peon. La fin ne 
justifie pas les moyens. Le recours non reglemente 
a des chiens renifleurs suscite le probleme tres reel 
des faux positifs, c’est-a-dire ces cas ou la reaction 
d’un chien s’avere erronee ou est mal interpretee 
par le maitre-chien et cause des inconvenients et de 
l’embarras au citoyen respectueux de la loi. 
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[73] I therefore do not agree with the Crown’s 
argument that A.M.’s reasonable privacy interest 
in the contents of his backpack extended only to 
what was lawful and excluded what was unlaw¬ 
ful. On the contrary, I expect A.M. would not have 
cared if the police had found a polished apple for 
the teacher in his backpack. He would very much 
care about discovery of illicit drugs. In past cases, 
we have accepted a legitimate privacy interest in a 
home despite the presence therein of a drug (R. v. 
Evans, [1996] 1 S.C.R. 8, at para. 42), as well as the 
privacy of an office despite the existence of incrim¬ 
inating documents ( Thomson Newspapers Ltd. v. 
Canada (Director of Investigation and Research, 
Restrictive Trade Practices Commission), [1990] 1 
S.C.R. 425, at pp. 517-19; R. v. McKinlay Transport 
Ltd., [1990] 1 S.C.R. 627, at pp. 641 et seq.) and 
an automobile despite the discovery of incrim¬ 
inating evidence (Wise, at p. 533) or drugs (R. v. 
Mellenthin, [1992] 3 S.C.R. 615). In Buhay, at para. 
21, we upheld the privacy interest of an accused in 
the contents of a duffel bag found in a locker in 
a bus depot notwithstanding the presence of mari¬ 
juana. There is no reason why a student’s privacy 
interest in his backpack should not be deemed simi¬ 
larly respected despite the presence of contraband. 


[74] However, the fact that the “sniff’ only com¬ 
municates the presence of contraband and does not 
disclose the nature or existence of other personal 
belongings is not without significance. It weighs 
in the “unreasonableness” balance because, unlike 
the hand search, a dog sniff is a very narrowly tar¬ 
geted invasion of the suspect’s privacy interest. 


F. The Dog Sniff Constituted a “Search ” of the 
Contents of the Student Backpacks 

[75] The use of the dog to “sniff’ the students’ 
backpacks constituted a search. As the police offi¬ 
cers explained at trial, the only reason they went to 


[73] Par consequent, je ne puis accepter l’argu- 
ment du ministere public selon lequel le droit rai- 
sonnable de A.M. au respect de sa vie privee en ce 
qui concerne son sac a dos ne s’appliquait qu’aux 
articles permis qui s’y trouvaient et excluait tous les 
articles interdits. Au contraire, je crois que A.M. 
serait reste indifferent si les policiers avaient trouve 
dans son sac une pomme polie pour son enseignant. 
II s’inquietait beaucoup plus de la decouverte de 
drogues illicites. Dans des arrets anterieurs, notre 
Cour a reconnu l’existence d’un droit legitime a 
la vie privee dans une maison malgre la presence 
d’une drogue (R. c. Evans, [1996] 1 R.C.S. 8, par. 
42), ainsi que le caractere prive d’un bureau malgre 
la presence de documents incriminants ( Thomson 
Newspapers Ltd. c. Canada (Directeur des enque- 
tes et recherches, Commission sur les pratiques 
restrictives du commerce), [1990] 1 R.C.S. 425, 
p. 517-519; R. c. McKinlay Transport Ltd., [1990] 
1 R.C.S. 627, p. 641 et suiv.) et d’une automobile 
malgre la decouverte d’elements de preuve incrimi¬ 
nants (Wise, p. 533) ou de drogues (R. c. Mellenthin, 
[1992] 3 R.C.S. 615). Dans Buhay, par. 21, notre 
Cour a reconnu le droit a la vie privee d’un accuse 
sur le contenu d’un sac de voyage trouve dans un 
easier dans une gare d’autobus malgre la presence 
de marijuana. II n’y a aucune raison pour laquelle 
le droit a la vie privee d’un eleve a l’egard de son 
sac a dos ne devrait pas etre respecte de la meme 
maniere, malgre la presence d’articles interdits. 

[74] Cependant, il importe de signaler que l’in- 
tervention du chien indique simplement la pre¬ 
sence d’articles illegaux et ne revele pas la nature 
ou l’existence d’autres effets personnels. Cela pese 
lourd pour determiner s’il y a absence de caractere 
raisonnable parce que, contrairement a la fouille 
par palpation, l’utilisation d’un chien renifleur 
constitue une atteinte etroitement ciblee du droit a 
la vie privee du suspect. 

F. L'intervention du chien constituait une 
« fouille » du contenu des sacs a dos des 
eleves 

[75] L’utilisation du chien pour « flairer » les sacs 
a dos des eleves constituait une fouille. Ainsi que 
les policiers font explique au proces, la settle raison 
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St. Patrick’s High School was to conduct a “random 
search” for drugs. They had no reason to suspect 
at that point that any crime at all had been or was 
about to be committed. They brought with them a 
dog which they had specially trained to make their 
“search” more effective. 

[76] The Attorney General of Canada argues that 
“[w]ith respect to detecting odours or smells dogs 
do what people do, they just do it better” (factum, 
at para. 3). I do not think this attempt to anthropo¬ 
morphize sniffer dogs is convincing. Dogs have a 
capacity not available to human beings. The better 
analogy is to a machine or device for detecting 
odours (such as a smoke alarm), although dogs, 
being living creatures, are more variable than 
machines in their performance. The dog “sniffing” 
cannot be treated as an isolated phenomenon and 
detached from the broader police conduct. I do not 
think it is plausible for the Crown to argue at one 
and the same time that the sniffer-dog utility lies 
in quick accurate identification of illicit drugs con¬ 
cealed inside a backpack, but that the result is not a 
search. The lack of plausibility is equally apparent 
in Kang-Brown, where the Crown argues simulta¬ 
neously that the dog sniff was not a search of the 
contents of the suspect’s bag, yet the information 
about the concealed contents revealed by the sniff 
was treated by the RCMP as sufficient to arrest the 
suspect without ever looking inside the self-same 
bag. 


G. The Courts and Parliament Have Already 
Adopted for Some Purposes an Intermediate 
Standard of “Reasonable Suspicion ” 

[77] The suggestion that sniffer-dog searches 
be permitted on reasonable suspicion, based on 
objective grounds, rather than “reasonable belief ’ 
as laid down in the circumstances of Hunter v. 
Southam should, of course, be approached with 
caution. Reasonable “suspicion” has been used by 


de leur presence a l’ecole secondaire St. Patrick’s 
etait d’y effectuer une « fouille au hasard » a la 
recherche de drogues. Ils n’avaient a ce moment-la 
aucun motif de soupconncr qu’un crime avait ete 
commis ou etait sur le point de l’etre. Ils ont amene 
avec eux un chien qu’ils avaient specialement dresse 
pour ameliorer l’efficacite de leur « fouille ». 

[76] Le procureur general du Canada soutient 
que [TRADUCTION] « en ce qui concerne la detec¬ 
tion des odeurs ou senteurs, les chiens font la meme 
chose que les humains, mais ils le font tout simple - 
ment mieux » (memoire, par. 3). Je ne pense pas 
que cette tentative de prefer des attitudes humai- 
nes aux chiens renifleurs soit convaincante. Les 
chiens ont une capacite que ne possedent pas les 
etres humains. Un appareil ou un dispositif permet- 
tant de detecter les odeurs (par exemple un detec- 
teur de fumee) offre une meilleure analogic, si ce 
n’est que la performance des chiens, qui sont des 
creatures vivantes, varie davantage que celle des 
appareils. On ne peut pas considerer que le chien 
qui recherche une odeur constitue un phenomene 
isole, sans lien avec la conduite plus generale des 
policiers. Je ne pense pas qu’il soit plausible pour le 
ministere public de faire valoir a la fois que l’utilite 
du chien renifleur reside dans la detection rapide et 
fiable de drogues illicites dissimulees dans un sac a 
dos mais que le resultat n’est pas une fouille. Cette 
absence de vraisemblance ressort egalement dans 
Kang-Brown, ou le ministere public soutient a la 
fois que l’utilisation du chien renifleur ne consti- 
tuait pas une fouille du sac du suspect, mais que 
l’information obtenue grace a cette methode au 
sujet du contenu du sac a ete jugee suffisante pour 
que la GRC decide d’arreter le suspect sans avoir 
jamais jete un coup d’oeil dans le sac lui-meme. 

G. Les tribunaux et le legislateur ont deja adopte 
un critere intermediate de « soupqons raison- 
nables » applicable dans certains cas 

[77] II convient evidemment de faire preuve de 
prudence a l’egard de la proposition selon laquelle 
les fouilles a l’aide de chiens renifleurs devraient 
etre autorisees lorsqu’il existe des soupqons raison- 
nables, fondes sur des motifs objectifs, plutot qu’une 
« croyance raisonnable » retenue, compte tenu des 
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this Court to authorize police action in the context 
of investigative detention (Mann and R. v. Clayton, 
[2007] 2 S.C.R. 725, 2007 SCC 32), entrapment ( R. 
v. Mack, [1988] 2 S.C.R. 903, at pp. 964-65), and as 
justification for the search of a student by a school 
authority in M. (M.R.), as already noted. The “rea¬ 
sonable suspicion” standard has been adopted by 
Parliament in regard to searches in areas where 
there exists a lesser expectation of privacy, such as 
at border-crossings (e.g., the Customs Act, R.S.C. 
1985, c. 1 (2nd Supp.), s. 98 (a personal search 
of an individual who is about to leave Canada, a 
person who has recently arrived, or a person who 
has been in a departure area and who leaves the 
area but not Canada), and s. 99.2 (where it is sus¬ 
pected that a person has secreted on or about their 
person any contraband)). A reasonable suspicion 
standard has also been adopted in the Corrections 
and Conditional Release Act, S.C. 1992, c. 20, s. 
49 (frisk search of an inmate suspected of carry¬ 
ing contraband). Section 254 of the Criminal Code 
(authorizing use of an “approved screening device” 
for testing “the presence of alcohol in the blood”) 
also offers some legislative analogy outside the 
border and prison context as it too provides for a 
minimally intrusive search without a warrant trig¬ 
gered on reasonable suspicion. 


[78] Parliament has also used “reasonable suspi¬ 
cion” where it is of the view that the public impor¬ 
tance of the objective outweighs the individu¬ 
al’s privacy interest, as in the Proceeds of Crime 
(Money Laundering) and Terrorist Financing Act, 
S.C. 2000, c. 17, including s. 15(1) (search of the 
person), s. 16(1) (search of conveyance), s. 16(2) 
(search of baggage) and s. 17(1) (opening of mail). 


[79] The validity of some of these legislative pro¬ 
visions is being challenged in the courts, and their 


faits, dans l’arret Hunter c. Southam. Notre Cour a 
utilise la norme des « soupcons » raisonnables pour 
autoriser l’intervention de la police dans le contexte 
d’une detention aux fins d’enquete (Mann et R. c. 
Clayton, [2007] 2 R.C.S. 725, 2007 CSC 32), de la 
provocation policiere (R. c. Mack, [1988] 2 R.C.S. 
903, p. 964-965) et, ainsi que je l’ai deja mentionne, 
comme justification de la fouille d’un etudiant par 
des autorites scolaires dans M. (M.R.). Le legisla- 
teur a adopte la norme des « soupcons raisonna¬ 
bles » a l’egard des fouilles ou perquisitions effec- 
tuees a des endroits ou l’attente en matiere de vie 
privee est moindre, comme c’est le cas lors du pas¬ 
sage a la frontiere (par exemple la Loi sur les doua- 
nes, L.R.C. 1985, ch. 1 (2 e suppl.), art. 98 (la fouille 
d’un individu sur le point de sortir du Canada, d’une 
personne arrivee recemment au Canada ou d’une 
personne qui se trouvait dans la zone des departs 
et qui quitte cette zone mais non le Canada) et art. 
99.2 (lorsque l’on soupconne qu’une personne dis- 
simule sur elle ou pres d’elle des objets interdits)). 
Une norme de soupgons raisonnables a egalement 
ete inseree dans la Loi sur le systeme correctionnel 
et la mise en liberte sous condition, L.C. 1992, ch. 
20, art. 49 (fouille par palpation d’un detenu soup- 
con ne d’avoir en sa possession un objet interdit). 
L’article 254 du Code criminel (autorisant l’utilisa- 
tion d’un « appareil de detection approuve » pour 
deceler « la presence d’alcool dans le sang ») offre 
lui aussi une certaine analogie legislative hors du 
contexte des passages a la frontiere et de la prison 
parce qu’il permet egalement une fouille peu enva- 
hissante, sans mandat, si le policier a des soupcons 
raisonnables. 

[78] Le legislateur utilise egalement le concept 
des « soupgons raisonnables » lorsqu’il est d’avis 
que l’objectif d’interet public l’emporte sur le droit 
de l’individu au respect de sa vie privee, comme 
c’est le cas dans la Loi sur le recyclage des produits 
de la criminalite et le financement des activites ter- 
roristes, L.C. 2000, ch. 17, notamment au par. 15(1) 
(fouille de personnes), au par. 16(1) (fouille d’un 
moyen de transport), au par. 16(2) (fouille des baga- 
ges) et au par. 17(1) (examen du courrier). 

[79] La validite de certaines de ces dispositions 
legislatives est contestee devant les tribunaux et les 
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particular circumstances will have to be considered 
at the relevant time. My point simply is that “rea¬ 
sonable suspicion” is a recognized legal standard 
that has been adopted where considered appropri¬ 
ate by both Parliament and the courts. 

[80] Of course if “reasonable suspicion” is con¬ 
strued as nothing more than a subjective standard, 
it may lead, as critics fear, to abuse in terms of arbi¬ 
trary police action and racial profiling. Realistically, 
the possibility of after-the-fact accountability will 
not help a lot of innocent people who have been 
put to embarrassment by false positives. However, 
“reasonable suspicion” requires the police officer’s 
subjective belief to be backed by objectively verifia¬ 
ble indications, as is discussed more fully in Kang- 
Brown and by the B.C. Court of Appeal in R. v. 
Lai (1998), 113 B.C.A.C. 47. The problem does not 
arise in the present case, as the youth court judge 
concluded that there were no grounds even of rea¬ 
sonable suspicion. 


[81] Why should the lower standard of reason¬ 
able suspicion be adopted? As in Mann, the need 
is to strike an appropriate balance, having regard 
to the opposing interests. Firstly, the search, prop¬ 
erly conducted, does not require any physical con¬ 
tact with the person or object being sniffed. The 
dog in this case was trained to alert “actively”, by 
making physical contact with the object searched 
(A.R., at pp. 75-76), but that is not essential. This 
is an important factor in differentiating a “sniff’ 
search from the physical entry into an individual’s 
private place. 

[82] Permitting the police to act on an “inter¬ 
mediate” standard, that of reasonable suspicion, 
within the framework of s. 8 will allow inappro¬ 
priate conduct by the dog or the police to be dealt 
with on the basis that although the lawful author¬ 
ity to use the sniffer dog does exist, the search in 
the particular case was executed unreasonably, 
for example, using an inappropriately trained or 


circonstances particulieres de chaque cas devront 
etre examinees en temps et lieu. Je dis simplement 
que les « soupcons raisonnables » constituent une 
norme juridique reconnue tant par le legislateur 
que par les tribunaux lorsqu’ils Font juge appro- 
priee. 

[80] Evidemment, si l’on considere que les « soup¬ 
cons raisonnables » ne constituent lien d’autre 
qu’une norme subjective, cela pourrait entrainer, 
ainsi que le craignent certains critiques, des abus 
donnant lieu a des mesures policieres arbitraires et 
au profilage racial. Sur le plan pratique, l’obligation 
eventuelle de rendre des comptes a posteriori ne 
sera d’aucune utilite pour de nombreuses personnes 
innocentes placees dans une situation embarrassante 
apres de fausses indications positives. Cependant, 
les « soupcons raisonnables » exigent que le policier 
appuie sa conviction subjective sur des indications 
objectives verifiables, comme le precisent les motifs 
de cette Cour dans Kang-Brown ainsi que ceux de 
la Cour d’appel de la Colombie-Britannique dans R. 
c. Lai (1998), 113 B.C.A.C. 47. Le probleme ne se 
pose pas en l’espece parce que le juge du tribunal 
pour adolescents a conclu que les policiers ne pou- 
vaient avoir meme des soupcons raisonnables. 

[81] Pourquoi devrait-on appliquer la norme moins 
rigoureuse des soupgons raisonnables? Comme ce 
fut le cas dans Mann, il faut etablir un juste equilibre 
entre les interets opposes en cause. Premierement, 
la fouille, si elle est effectuee correctement, n’exige 
aucun contact physique de la personne avec l’objet 
que flaire le chien. En l’espece, le chien etait dresse 
pour reagir de fagon « active » en touchant l’objet 
fouille (d.a., p. 75-76), mais cela n’est pas essentiel. 
Ce facteur est important pour faire la distinction 
entre une fouille effectuee a l’aide d’un chien reni- 
fleur et l’entree dans un lieu prive. 

[82] En permettant a la police d’agir, dans le cadre 
de Part. 8, en se conformant a une norme « inter- 
mediaire », soit celle des soupcons raisonnables, il 
sera possible pour trancher la question du compor- 
tement inapproprie d’un chien ou de policiers de 
tenir compte du fait que, meme si le recours a un 
chien renifleur est effectivement autorise par la loi, 
la fouille effectuee dans ce cas donne etait abusive, 
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poorly disciplined dog, and thereby constituted a 
Charter breach under the third branch of Collins, 
on the basis of which the evidence obtained may 
be excluded. 

[83] Secondly, as discussed, the dog’s communi¬ 
cation capacity is limited to a positive alert or a 
failure to react at all. Unlike a wiretap or a physical 
search, the police do not obtain a lot of informa¬ 
tion about a suspect that is not relevant to their spe¬ 
cific drug inquiry. While the suspect has a privacy 
interest in the place where the drugs are concealed, 
the fact that the sniff will disclose nothing except 
the presence of illegal drugs in that private place is 
a factor weighing in favour of moving the balance 
point to the reasonable suspicion standard. 


[84] Thirdly, the evidence in this case is that 
the sniffer dog Chief has an enviable record of 
accuracy. Of course dogs, being living creatures, 
exhibit individual capacities that vary from animal 
to animal. While a false positive may be rare for 
Chief, it is not thus with all dogs. The importance 
of proper tests and records of particular dogs will 
be an important element in establishing the reason¬ 
ableness of a particular sniffer-dog search. 


[85] The Crown attaches considerable impor¬ 
tance to what it says are statistics relevant to the 
detection rate, that is to say the successful location 
of drugs in a search conducted pursuant to a dog 
sniff (true positives), but an important concern for 
the Court is the number of false positives. From the 
police perspective, a dog that fails to detect half of 
the narcotics present is still better than no detection 
at all. From the perspective of the general popula¬ 
tion, a dog that falsely alerts half of the time raises 
serious concerns about the invasion of the privacy 
of innocent people. 


par exemple parce que le chien n’etait pas correc- 
tement dresse ou pas assez obeissant, et constituait 
done, suivant le troisieme volet de l’arret Collins, 
une violation de la Charte permettant d’ecarter les 
elements de preuve obtenus. 

[83] Deuxiemement, comme je l’ai explique, 
la capacite de communiquer d’un chien se limite 
a reagir positivement ou a ne pas reagir du tout. 
Contrairement a ce qui se produit dans le cas de 
l’ecoute electronique ou d’une fouille physique, la 
police n’obtient pas au sujet du suspect beaucoup 
de renseignements qui ne sont pas pertinents a son 
enquete en matiere de drogues. Le suspect a un droit 
au respect de sa vie privee en ce qui concerne l’en- 
droit ou les drogues sont dissimulees, mais le fait 
que l’utilisation d’un chien ne revelera rien d’autre 
que la presence de drogues illegales dans ce lieu 
prive joue en faveur de l’application de la norme 
des soupgons raisonnables. 

[84] Troisiemement, la preuve indique en l’espece 
que le chien renifleur Chief a une fiabilite envia¬ 
ble. Evidemment, les capacites individuelles des 
chiens, qui sont des creatures vivantes, varient de 
Fun a l’autre. Alors que les fausses indications posi¬ 
tives sont probablement rares dans le cas de Chief, 
ce n’est pas le cas de tous les chiens. Les epreuves 
auxquelles sont soumis les chiens et leurs dossiers 
individuels constitueront un element essentiel pour 
etablir le caractere raisonnable d’une fouille effec- 
tuee a l’aide d’un chien renifleur. 

[85] Le ministere public accorde beaucoup d’im- 
portance a ce qu’il appelle les statistiques pertinen- 
tes au taux de detection, e’est-a-dire la determination 
avec succes de l’endroit ou se trouvent les drogues 
lors de fouilles effectuees a la suite de la reaction 
d’un chien (vraies indications positives); toutefois, 
pour la Cour, e’est le nombre d e fausses indications 
positives qui est preoccupant. Du point de vue de 
la police, il est preferable qu’un chien ne reussisse 
a detecter que la moitie des stupefiants presents au 
lieu de n’en detecter aucun. Du point de vue de la 
population en general, un chien qui reagit a tort la 
moitie du temps souleve de serieuses inquietudes au 
sujet de la violation de la vie privee de personnes 
innocentes. 
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[86] Robert Bird, in his article “An Examination 
of the Training and Reliability of the Narcotics 
Detection Dog” (1996-97), 85 Ky. L.J. 405, claims 
that many dogs maintain “a near perfect record 
of narcotics detection” (p. 406). However, Justice 
Souter’s dissent in Caballes provides a useful com¬ 
pilation of some of the decided cases in the United 
States where, on the facts, the result was other¬ 
wise: 


The infallible dog, however, is a creature of legal fic¬ 
tion. Although the Supreme Court of Illinois did not get 
into the sniffing averages of drug dogs, their supposed 
infallibility is belied by judicial opinions describing 
well-trained animals sniffing and alerting with less 
than perfect accuracy, whether owing to errors by their 
handlers, the limitations of the dogs themselves, or even 
the pervasive contamination of currency by cocaine, 
[pp. 411-12] 

Broadly based studies demonstrate an enormous 
variation in sniffer-dog performances, with some 
dogs giving false positives more than 50 percent 
of the time. Canadian police data seem not to 
be available, but in 2006, the New South Wales 
Ombudsman issued a report containing exten¬ 
sive empirical data on the use of sniffer dogs by 
police since the introduction of the Police Powers 
Act. During the review period, 17 different drug 
detection dogs made 10,211 indications during gen¬ 
eral drug detection operations. The Ombudsman 
reported: 


Almost all persons indicated by a drug detection dog 
were subsequently searched by police. This is in accord¬ 
ance with police policy which states that an indication 
by a drug detection dog gives police reasonable suspi¬ 
cion to search a person. 

Prohibited drugs were only located in 26% of the 
searches following an indication. That is, almost three- 
quarters of all indications did not result in the location 
of prohibited drugs. 


[86] Dans son article intitule « An Examination 
of the Training and Reliability of the Narcotics 
Detection Dog » (1996-1997), 85 Ky. L.J. 405, 
Robert Bird pretend que nombreux sont les chiens 
qui conservent [TRADUCTION] « un dossier presque 
parfait en matiere de detection des stupefiants » (p. 
406). Cependant, dans son jugement dissident dans 
Caballes, le juge Souter fournit une liste utile de 
certaines decisions rendues aux Etats-Unis dans 
lesquelles les faits indiquaient un resultat diffe¬ 
rent : 

[TRADUCTION] Le chien infaillible est toutefois une 
fiction juridique. Bien que la Cour supreme de lTllinois 
n’ait pas aborde la question de la moyenne de fiabilite 
des chiens detecteurs de stupefiants, leur supposee 
infaillibilite est dementie par les opinions judiciaires 
decrivant des animaux bien dresses dont la fiabilite 
est loin d’etre parfaite, que cela soit du a des erreurs 
des maitres-chiens, aux limites des chiens eux-memes 
ou encore a la contamination tres repandue du papier- 
monnaie par la cocaine, [p. 411-412] 

Des etudes realisees sur une vaste echelle montrent 
des ecarts considerables dans la performance des 
chiens renifleurs, certains chiens donnant de faus- 
ses indications positives dans plus de 50 p. 100 des 
cas. Les donnees de la police au Canada ne sem- 
blent pas disponibles mais, en 2006, [’ombuds¬ 
man de la Nouvelle-Galles-du-Sud a publie un rap¬ 
port contenant des donnees empiriques detaillees 
au sujet de [’utilisation de chiens renifleurs par la 
police depuis l’adoption de la Police Powers Act. 
Au cours de la periode examinee, 17 chiens dresses 
pour detecter des drogues ont donne 10 211 indi¬ 
cations au cours d’operations generates visant a 
detecter des drogues. L’ombudsman a ecrit ce qui 
suit: 

[TRADUCTION] Presque toutes les personnes devant 
lesquelles avait reagi un chien dresse pour detecter les 
drogues ont par la suite ete fouillees par la police, ainsi 
que le prevoit la politique de la police selon laquelle une 
telle reaction fournit a la police un soupfon raisonnable 
l’autorisant a fouiller une personne. 

Des drogues prohibees n’ont ete trouvees que dans 
26 p. 100 des fouilles effectuees apres une reaction du 
chien. C’est dire qu’environ les trois quarts de toutes les 
indications donnees par les chiens n’ont pas permis de 
trouver de drogues prohibees. 
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The rate of finding drugs varied from dog to dog, rang¬ 
ing from 7% (of all indications) to 56%. 

(NSW Ombudsman, Review of the Police Powers 
(Drug Detection Dogs) Act 2001 (2006), at p. ii 
(emphasis added).) 

See also L. R. Katz and A. R Golembiewski in 
“Curbing the Dog: Extending the Protection of the 
Fourth Amendment to Police Drug Dogs” (2006- 
2007), 85 Neb. L. Rev. 735. 

[87] Moreover, the sniff does not disclose the 
presence of drugs. It discloses the presence of an 
odour that indicates either the drugs are present or 
may have been present but are no longer present, 
or that the dog is simply wrong. Odour attaches to 
circulating currency and coins. In the sniffer-dog 
business, there are many variables. 

[88] I mention these conflicting reports because 
it is important not to treat the capacity and accu¬ 
racy of sniffer dogs as interchangeable from one 
dog to the next. Dogs are not mechanical or chemi¬ 
cal devices. The police claim that they have avail¬ 
able dogs like Chief who have a high accuracy rate 
and a low percentage of false positives. If the law¬ 
fulness of a search is challenged, the outcome may 
depend on evidence before the court in each case 
about the individual dog and its established reli¬ 
ability. Neither the police nor other government 
authorities are justified in relying on the “myth of 
the infallible dog”. Proper police manuals require 
a handler to record a dog’s (or the team’s) perform¬ 
ance. This is (or should be) accepted as an essential 
part of a handler’s work (see S. Bryson, Police Dog 
Tactics (2nd ed. 2000); R. S. Eden, K9 Officer’s 
Manual (1993)), to be adduced as part of the evi¬ 
dentiary basis laid before the trial court at which 
sniffer-dog evidence is sought to be introduced. 


[89] The argument of critics based on the exist¬ 
ence of inept or poorly trained animals should not 


Le taux de detection de drogues variait d’un chien a 
un autre, allant de 7 p. 100 (de toutes ces indications) 
a 56 p. 100. 

(NSW Ombudsman : Review of the Police Powers 
(Drug Detection Dogs) Act 2001 (2006), p. ii (je 
souligne).) 

Voir aussi L. R. Katz et A. P. Golembiewski dans 
« Curbing the Dog : Extending the Protection of the 
Fourth Amendment to Police Drug Dogs » (2006- 
2007), 85 Neb. L. Rev. 735. 

[87] En outre, le chien ne revele pas la presence 
de drogues. II revele la presence d’une odeur qui 
indique soit la presence de drogues, soit qu’il y a 
pu avoir des drogues qui ne sont plus la, soit que 
le chien se trompe tout simplement. L’odeur se fixe 
aux billets de banque et aux pieces de monnaie en 
circulation. L’utilisation de chiens renifleurs com- 
porte de nombreuses variables. 

[88] Je mentionne ces rapports contradictoires 
parce qu’il est important de ne pas considerer que 
la capacite et la fiabilite des chiens renifleurs sont 
interchangeables d’un chien a l’autre. Les chiens 
ne sont pas des dispositifs mecaniques ou chimi- 
ques. La police pretend avoir a sa disposition des 
chiens qui, comme Chief, ont une grande fiabilite 
et un faible taux de fausses indications positives. 
Si la legalite d’une fouille est contestee, la deci¬ 
sion peut dependre de la preuve soumise a la cour 
dans chaque cas au sujet du chien et de sa fiabilite 
demontree. Ni la police ni les autres autorites gou- 
vernementales ne sont justifiees de se fonder sur le 
« mythe du chien infaillible ». Les guides a l’in- 
tention des policiers exigent que le maitre-chien 
prenne en note la performance d’un chien (ou de 
l’equipe). Cet element est accepte (ou devrait l’etre) 
comme un aspect essentiel du travail du maitre- 
chien (voir S. Bryson, Police Dog Tactics (2 e ed. 
2000); R. S. Eden, K9 Officer’s Manual (1993)) et 
devrait etre presente dans le cadre de la preuve sou¬ 
mise au tribunal de premiere instance devant lequel 
on cherche a faire accepter un element de preuve 
obtenu a l’aide d’un chien renifleur. 

[89] L’argument que formulent les critiques en 
s’appuyant sur l’existence d’animaux inaptes ou qui 
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obscure the point that a non-obtrusive search by a 
dog/handler team of established reliability repre¬ 
sents, in my view, a lesser step in a criminal inves¬ 
tigation than a physical search and one that may be 
triggered by reasonable suspicion. 


H. Is a Prior Judicial Warrant Required? 

[90] In sniffer-dog situations, the police are gen¬ 
erally required to take quick action guided by on- 
the-spot observations. In circumstances where 
this generally occurs, as in the bus terminal situ¬ 
ation in Kang-Brown, it is not feasible to subject 
the “sniffer dog’s” sniff to prior judicial authoriza¬ 
tion. Absent a positive “alert” by the dog, the police 
would have no basis on which to push their inves¬ 
tigation beyond a few Mann- type questions, much 
less to detain the suspect. Both the suspect and his 
suspicious belongings would be long gone before 
the paperwork could be done or a telewarrant pro¬ 
cessed (even if such procedures were made avail¬ 
able on a “reasonable suspicion” standard). While 
a school setting provides a different set of difficul¬ 
ties, the fact remains that there is no mechanism in 
the Criminal Code to obtain a warrant on the basis 
of reasonable suspicion, and there is apparently 
no immediate prospect of Parliament addressing 
these issues. In my view, in the particular context 
of sniffer dogs, there is sufficient protection for 
the public in the prior requirement of objectively 
based reasonable suspicion and after-the-fact judi¬ 
cial review to satisfy the “reasonableness” require¬ 
ment of s. 8. The trade-off for permitting the police 
to deploy their dogs on a “reasonable suspicion” 
standard without a warrant is that if this procedure 
is abused and sniffer-dog searches proceed without 
reasonable suspicion based on objective facts, the 
consequence could well tip the balance against the 
admission of the evidence. 


ne sont pas suffisamment bien dresses ne devrait 
pas faire oublier qu’une fouille non envahissante 
effectuee par une equipe composee d’un chien et 
d’un maitre-chien dont la fiabilite est etablie repre¬ 
sente dans le cadre d’une enquete criminelle une 
etape qui, a mon avis, est moins importante qu’une 
fouille physique et qui peut reposer sur l’existence 
de soupcons raisonnables. 

H. JJn mandat judiciaire prealable est-il neces- 
saire? 

[90] Dans les cas de recours a un chien renifleur, 
les policiers sont generalement obliges de prendre 
rapidement des mesures en fonction des observa¬ 
tions faites sur place. Dans les circonstances ou 
cela se produit generalement, par exemple dans une 
gare d’autobus comme dans Kang-Brown, il n’est 
pas possible de soumettre l’intervention du « chien 
renifleur » a une autorisation judiciaire prealable. 
Sans une « reaction » positive du chien, les policiers 
n’auraient aucun motif de poursuivre leur enquete 
apres quelques questions du type de l’arret Mann, et 
encore moins de detenir le suspect. Tant le suspect 
que ses effets personnels suspects ne seraient plus 
la bien avant que la paperasse soit remplie ou que 
le telemandat puisse etre traite (meme si de telles 
mesures pouvaient etre prises suivant la norme 
des « soupgons raisonnables »). Bien que le milieu 
scolaire pose des difficultes differentes, il n’en 
demeure pas moins que le Code criminel ne prevoit 
aucun mecanisme permettant d’obtenir un mandat 
sur le fondement de soupcons raisonnables et que 
le legislateur n’envisage apparemment pas pour 
l’instant de regler ces questions. A mon avis, dans 
le contexte particulier des chiens renifleurs, l’exi- 
gence prealable de soupcons raisonnables fondes 
sur des faits objectifs et le controle judiciaire a pos¬ 
teriori assurent au public une protection suffisante 
pour satisfaire a l’exigence du « caractere raison- 
nable » prevu a l’art. 8. Une solution de compromis 
permet aux policiers d’utiliser leurs chiens selon la 
norme des « soupcons raisonnables » sans obtenir 
un mandat; en effet, s’il y a abus de cette procedure 
et que des fouilles sont effectuees avec des chiens 
renifleurs en l’absence de tout soupgon raisonna- 
ble fonde sur des faits objectifs, cela pourrait jouer 
contre l’admission des elements de preuve. 
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[91] It is clear that the dog-sniff search here was 
unreasonably undertaken. The youth court judge 
found that the police lacked any grounds for rea¬ 
sonable suspicion. He wrote: 

The search conducted November 7, 2002, was con¬ 
ducted without any reasonable grounds. While Mr. 
Bristo gave evidence of concern expressed by neigh¬ 
bours of the school and parents of the children at the 
school of observations they had made giving rise to a 
reasonable belief drugs would be at the school. There 
were no such disclosures to school authorities on that 
day. Those disclosures to which Mr. Bristo referred, had 
all been made previous to the day in question. Until the 
moment the police arrived that day, none of the school 
officials were aware the police were coming. The invi¬ 
tation to the police was extended in a general fashion 
some time earlier. 

Mr. Bristo did testify as to his belief in the likeli¬ 
hood of drugs being present in the school on that day or 
any other day. Perhaps not surprisingly, he is of the view 
that on any given day drugs will be found in the school. 
While some flexibility must be extended to school 
authorities with respect to what information will give 
them reasonable grounds, I do not believe the intent of 
the Supreme Court in M. (M.R.) is to allow a reasonably 
well-educated guess to constitute reasonable grounds, 
[paras. 15-16] 

Nor is a “reasonably well-educated guess” suffi¬ 
cient to constitute reasonable suspicion. The Crown 
has shown no error in the youth court judge’s find¬ 
ing of fact. I therefore conclude that although a 
warrantless sniffer-dog search is available where 
grounds for reasonable suspicion are demonstrated, 
the sniffer-dog search of the students’ belongings in 
this case violated their Charter rights under s. 8. 


I. Were the Students Unlawfully Detained? 

[92] The accused contends that when the students 
were told by the principal to remain in their class¬ 
rooms, there was a s. 9 detention. I do not agree. 


[91] II est clair en l’espece que la fouille par le 
chien renifleur a ete entreprise de facon abusive. Le 
juge du tribunal pour adolescents a conclu que la 
police ne pouvait avoir de soupcons raisonnables. 
II a ecrit ce qui suit: 

[TRADUCTION] La fouille du 7 novembre 2002 a ete 
effectuee en l’absence de tout motif raisonnable. Et ce, 
rneme si M. Bristo a declare lors de son temoignage 
que des voisins de l’ecole et des parents des enfants fre- 
quentant celle-ci avaient exprime des inquietudes qui 
auraient pu raisonnablement permettre de soupfonner 
qu’il y avait de la drogue a l’ecole. Aucune informa¬ 
tion de ce genre n’a ete fournie a la direction de l’ecole 
ce jour-la. Les informations auxquelles M. Bristo a fait 
allusion etaient toutes anterieures au jour en question. 
Jusqu’au moment ou les policiers sont arrives a l’ecole 
ce jour-la, aucun des responsables de l’ecole ne savait 
qu’ils venaient. Une invitation generale avait ete faite a 
la police quelque temps auparavant. 

M. Bristo a declare qu’il croyait qu’il pouvait y avoir 
de la drogue a l’ecole ce jour-la ou un autre jour. II n’y 
a peut-etre pas lieu de s’etonner qu’il estime qu’on peut 
trouver en tout temps de la drogue a l’ecole. Bien qu’une 
certaine latitude doive etre laissee aux autorites scolai- 
res quant aux informations qui suscitent des motifs rai¬ 
sonnables, je ne crois pas que la Cour supreme ait eu 
l’intention dans M. (M.R.) de permettre qu’une suppo¬ 
sition raisonnablement fondee sur l’experience puisse 
constituer un motif raisonnable. [par. 15-16] 

Une « supposition raisonnablement fondee sur l’ex- 
perience » ne suffit pas non plus pour constituer un 
sou peon raisonnable. Le ministere public n’a pas 
demontre que la conclusion de fait du juge du tri¬ 
bunal pour adolescents etait erronee. Je dois par 
consequent conclure que, meme si l’on peut effec- 
tuer sans mandat une fouille avec un chien renifleur 
lorsque l’existence de motifs d’avoir des soupcons 
raisonnables est demontree, en l’espece, la fouille 
des effets personnels des eleves par le chien reni¬ 
fleur a viole les droits garantis aux eleves par l’art. 
8 de la Charte. 

I. Les eleves ont-ils ete detenus illegalement? 

[92] L’accuse pretend que, lorsque le directeur a 
dit aux eleves de rester dans leurs classes, il y a eu 
detention visee a l’art. 9. Je ne suis pas d’accord 
avec lui. 
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[93] The school principal announced over the 
school’s public address system that the police were 
on site and on his own initiative informed the staff 
and students that they were to remain in their class¬ 
rooms until the police were finished (A.R., at pp. 
3, 47 and 64). He made this announcement for the 
mutual benefit of the police and the school popula¬ 
tion, “so the dogs can work and the kids can feel — 
the kids are out of the halls” (A.R., at p. 55). The 
principal acknowledged that his announcement 
would make it easier for the police to do their jobs, 
but repeated that the benefit was “mutual” (A.R., at 
p. 55). His announcement should be seen as action 
by the school principal pursuant to the Education 
Act to maintain order and discipline in the school. 
It was not itself a Charter breach. 


J. Should the Evidence Nevertheless Be Admitted 
Pursuant to Section 24(2) of the Charter? 

[94] Constable Callander testified that he went to 
St. Patrick’s to conduct a “random sear[ch]” (A.R., 
at p. 79). He acknowledged that any attempt to 
obtain a search warrant would have been “a fruit¬ 
less exercise” (A.R., at p. 88). He did not have any 
“direct awareness” of drugs in the school (A.R., at 
p. 84) and there was no concern for anyone’s safety 
(A.R., at p. 84). My colleague Deschamps J. writes 
that: 


There is evidence in the record that drugs were prev¬ 
alent at the school. . . . Mr. Bristo . . . testified that “on 
any given day drugs will be found in the school” .... 
[para. 104] 

However, in the paragraph cited by my colleague, 
the trial judge concluded that Mr. Bristo’s com¬ 
ments represented no more than a “reasonably well- 
educated guess” (para. 16). The trial judge did not 
find that drugs were prevalent in the school. There 
is no evidence from which it could be concluded 
that St. Patrick’s had any greater problem than other 
schools. This is not to diminish the importance of 


[93] Le directeur de l’ecole a annonce, en se ser¬ 
vant du systeme de diffusion publique de l’ecole, 
que la police etait sur les lieux et il a de sa propre 
initiative informe le personnel et les eleves qu’ils de- 
vaient demeurer dans leurs classes jusqu’a ce que la 
police ait fini ses recherches (d.a., p. 3,47 et 64). II a 
fait cette annonce a la fois pour le benefice des poli- 
ciers et de la population etudiante, [TRADUCTION] 
« ahn que les chiens puissent faire leur travail et que 
les enfants sentent — que les enfants ne se trouvent 
pas dans les corridors » (d.a., p. 55). Le directeur a 
reconnu que son annonce devait faciliter le travail 
de la police, mais il a repete qu’elle avait ete faite 
pour leur benefice [TRADUCTION] « mutuel » (d.a., 
p. 55). Il faudrait considerer l’annonce faite par le 
directeur de l’ecole comme une mesure prise, en 
vertu de la Loi sur Veducation, pour maintenir l’or- 
dre et la discipline dans l’ecole. Il ne s’agissait pas 
en soi d’une violation de la Charte. 

J. Les elements de preuve devraient-ils nean- 
moins etre admis en vertu du par. 24(2) de la 
Charte? 

[94] L’agent Callander a declare qu’il s’etait 
rendu a l’ecole St. Patrick’s pour effectuer une 
[TRADUCTION] « fouille au hasard » (d.a., p. 79). Il 
a reconnu que toute tentative d’obtenir un mandat 
de perquisition aurait constitue [TRADUCTION] 
« un exercice futile » (d.a., p. 88). Il n’etait pas 
[TRADUCTION] « directement au courant» de la pre¬ 
sence de drogues a l’ecole (d.a., p. 84) et il n’y avait 
aucune inquietude quant a la securite de qui que ce 
soit (d.a., p. 84). Ma collegue la juge Deschamps 
ecrit ceci : 

Selon la preuve au dossier, la drogue etait repandue a 
l’ecole. [. . .] Il [M. Bristo] a declare que [TRADUCTION] 
« on peut trouver en tout temps de la drogue a 
l’ecole » . . . [par. 104] 

Cependant, au paragraphe que cite ma colle¬ 
gue, le juge du proces a conclu que les commen- 
taires de M. Bristo ne representaient lien de plus 
qu’une [TRADUCTION] « supposition raisonnable- 
ment fondee sur l’experience » (par. 16). Le juge 
du proces n’a pas conclu que la drogue etait repan¬ 
due a l’ecole. Rien dans la preuve ne permettait 
de conclure que l’ecole St. Patrick’s avait plus de 
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dealing with drugs in schools, but, with respect, the 
trial judge was in a better position than we are to 
evaluate the effect of Mr. Bristo’s evidence. 


[95] After a careful review of the s. 24(2) fac¬ 
tors set out in Collins , the youth court judge con¬ 
cluded: 

This search was unreasonable from the outset. It is 
completely contrary to the requirements of the law 
with respect to the search in a school setting. To admit 
the evidence is effectively to strip A.M. and any other 
student in a similar situation of the right to be free 
from unreasonable search and seizure. It is effectively 
saying that persons in the same situation as A.M. have 
no rights. Such a finding would, to my mind, bring the 
administration of justice into disrepute, notwithstand¬ 
ing the other factors I have alluded to. [para. 25] 


[96] In Collins, Lamer J. held that the exercise of 
a trial judge’s discretion in s. 24(2) is “grounded in 
community values” and that its exercise would not 
be interfered with on appeal unless it were based 
on a wrong principle or exercised in an unreason¬ 
able manner (p. 283). See also R. v. Law, [2002] 1 
S.C.R. 227, 2002 SCC 10, at para. 32, Wise, at p. 
539, R. v. Stillman, [1997] 1 S.C.R. 607, at para. 68, 
and Buhay, at para. 48. 

[97] The youth court judge here noted that the 
evidence of the drugs existed independently of the 
Charter violation and that its admission, being non- 
conscriptive, would not affect trial fairness (A.R., 
at p. 10). The evidence was essential to the Crown’s 
case. Further, having regard to the school setting, 
“the breach must be seen on the less serious end 
of the scale” (A.R., at p. 10). No bad faith could be 
attributed to the police or school authorities (A.R., 
at p. 11). All of these factors tended to favour admis¬ 
sion of the evidence despite the Charter breaches. 
However, weighed against admission was the fact 
that the speculative sweep in this case appears to 
be the standard practice of the Ontario Provincial 
Police and Ontario’s municipal police forces. The 


problemes que d’autres ecoles. Cela ne diminue 
en rien l’importance du trafic de drogue dans les 
ecoles mais, avec egards, le juge du proces etait en 
meilleure position que nous pour evaluer l’effet du 
temoignage de M. Bristo. 

[95] Apres avoir examine attentivement les fac- 
teurs du par. 24(2) enonces dans l’arret Collins, le 
juge du tribunal pour adolescents a conclu comme 
suit : 

[TRADUCTION] Cette fouille etait abusive des le depart. 
Elle est completement contraire aux exigences de la 
loi en ce qui concerne les fouilles ou perquisitions en 
milieu scolaire. Admettre les elements de preuve equi- 
vaut en fait a depouiller A.M. et tout autre eleve se trou- 
vant dans une situation similaire de son droit d’etre 
protege contre les fouilles, les perquisitions et les sai- 
sies abusives. Cela equivaut a dire que les personnes se 
trouvant dans la meme situation que A.M. n’ont aucun 
droit. A mon avis, une telle conclusion est susceptible 
de deconsiderer l’administration de la justice malgre les 
autres facteurs que j’ai evoques. [par. 25] 

[96] Dans Collins, le juge Lamer a statue que 
l’exercice du pouvoir discretionnaire confere au 
juge du proces par le par. 24(2) est « enracine dans 
les valeurs de la societe » et ne peut etre remis en 
question a moins qu’il ne soit fonde sur un mau- 
vais principe ou exerce de maniere deraisonna- 
ble (p. 283). Voir egalement R. c. Law, [2002] 1 
R.C.S. 227, 2002 CSC 10, par. 32, Wise, p. 539, R. 
c. Stillman, [1997] 1 R.C.S. 607, par. 68, et Buhay, 
par. 48. 

[97] Le juge du tribunal pour adolescents a fait 
remarquer que la preuve de la presence de dro¬ 
gues existait independamment de la violation de 
la Charte et qu’etant donne qu’elle n’avait pas ete 
obtenue en mobilisant l’accuse contre lui-meme, 
son admission ne compromettrait pas l’equite du 
proces (d.a., p. 10). Les elements de preuve etaient 
essentiels pour la preuve avancee par le ministere 
public. De plus, compte tenu du milieu scolaire, 
[TRADUCTION] « cette violation doit etre conside- 
ree parmi les moins graves » (d.a., p. 10). Aucune 
mauvaise foi ne pouvait etre attribuee a la police 
ou a la direction de l’ecole (d.a., p. 11). Tous ces 
facteurs tendaient a favoriser l’admission des ele¬ 
ments de preuve malgre les violations de la Charte. 
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searches did not respect the rules set out four 
years previously by this Court in M. (M.R.)\ nor 
did they comply with the school board’s own poli¬ 
cies enacted pursuant to the Education Act, which 
call for police to be used only “when necessary, 
or if the well-being of the student is at risk” (see 
St. Clair Catholic District School Board Policies 
and Procedures: Section 3: Students (2000), Policy 
3.10, at p. 3). Constable McCutchen acknowledged 
that he had participated in sniffer-dog searches of 
schools on approximately 140 prior occasions (A.R., 
at p. 74). The failure to respect the right of the stu¬ 
dents may therefore be described as systemic. In 
the end, weighing the good with the bad, the youth 
court judge concluded that “the Charter must not 
be seen as something to be swept away in the inter¬ 
ests of expediency. While this case centres around 
the rights of A.M.. the rights of every student in the 
school were violated that day as they were all sub¬ 
ject to an unreasonable search” (para. 25). 


[98] Like Armstrong J.A. in the Ontario Court of 
Appeal, I would not interfere with the balance of 
competing values struck by the youth court judge 
or his exclusion of the evidence. Youth court judges 
carry out special responsibilities for young people 
in trouble with the law. They have a greater aware¬ 
ness than appellate judges do of the effect that 
admission or exclusion of this evidence would have 
on the reputation of the administration of justice 
in the community with which they deal on a daily 
basis. The trial judge’s analysis was brief but per¬ 
ceptive. I would not interfere. 


V. Disposition 

[99] I would dismiss the appeal. 


Cependant, le fait que les recherches au hasard 
effectuees en l’espece semblent constituer la pra¬ 
tique normale de la Police provinciale de l’Onta- 
rio et des corps policiers municipaux en Ontario ne 
favorisait pas l’admission des elements de preuve. 
Les fouilles ne respectaient pas les regies enoncees 
quatre ans plus tot par notre Cour dans M. (M.R.) 
ni les politiques adoptees par le conseil scolaire 
en vertu de la Loi sur I’education et en vertu des- 
quelles il convient de faire appel a la police seu- 
lement [TRADUCTION] « lorsque necessaire ou 
si le bien-etre de l’eleve est en danger » (voir St. 
Clair Catholic District School Board Policies and 
Procedures : Section 3 : Students (2000), politique 
3.10, p. 3). L’agent McCutchen a reconnu qu’il avait 
deja participe a environ 140 fouilles ou perquisi¬ 
tions effectuees dans des ecoles a l’aide de chiens 
renifleurs (d.a., p. 74). On peut done dire que le 
non-respect du droit des eleves est systemique. En 
tin de compte, apres avoir pese le pour et le contre, 
le juge du tribunal pour adolescents a conclu que 
[TRADUCTION] « on ne saurait considerer que [’ap¬ 
plication de la Charte peut etre ecartee pour des 
raisons pratiques. Bien que la presente affaire porte 
sur les droits de A.M., les droits de chacun des 
eleves de l’ecole ont ete violes ce jour-la puisque 
tous les eleves ont ete soumis a une fouille abu¬ 
sive » (par. 25). 

[98] Comme le juge Armstrong de la Cour d’ap- 
pel de l’Ontario, je ne modiherais pas l’equilibre 
des droits opposes qu’a etabli en l’espece le juge 
du tribunal pour adolescents ni son exclusion des 
elements de preuve. Les juges du tribunal pour 
adolescents ont des responsabilites particulieres a 
l’egard des jeunes qui ont des problemes avec la loi. 
Ils sont mieux informes que les juges d’appel au 
sujet de l’effet que l’admission ou l’exclusion de ces 
elements de preuve pourrait avoir sur la reputation 
de l’administration de la justice dans la collectivite 
dont ils s’occupent quotidiennement. L’analyse du 
juge du proces etait courte mais lucide. Je ne modi¬ 
herais pas sa decision. 

V. Dispositif 

[99] Je suis d’avis de rejeter le pourvoi. 
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The reasons of Deschamps and Rothstein JJ. 
were delivered by 

[100] Deschamps J. (dissenting) — The pres¬ 
ence of drugs in our schools is a very serious social 
problem. Schools must be substantially free of ille¬ 
gal drugs to promote a safe and productive learning 
environment for the benefit of students and staff. In 
this case, a high school’s zero-tolerance policy for 
drugs was enforced using a sniffer dog to check an 
unattended backpack in an empty school gymna¬ 
sium. Even though students and parents had been 
informed of the zero-tolerance policy and sniffer 
dogs had been used in the past, the respondent A.M. 
claims that evidence of the marijuana and psilocy¬ 
bin (“magic mushrooms”) found in his backpack by 
police using a sniffer dog should be excluded on the 
basis that it was obtained unconstitutionally. 


[101] In my view, both the trial judge and the 
Ontario Court of Appeal erred in failing to con¬ 
sider the threshold issue of whether A.M. had a rea¬ 
sonable expectation of privacy that engaged s. 8 of 
the Canadian Charter of Rights and Freedoms in 
this case. In my view, he did not. Accordingly, I 
would allow the appeal and order a new trial. 


[102] This case was heard together with R. v. 
Kang-Brown, [2008] 1 S.C.R. 456, 2008 SCC 18, 
which concerns the use by police of a sniffer dog 
to check the luggage of a traveller in a bus termi¬ 
nal on the basis of a reasonable suspicion that evi¬ 
dence of an offence would be discovered. There 
are several common issues in these two cases. 
Unlike in the instant case, however, the facts of 
Kang-Brown also raise the issues of a reasonable 
expectation of privacy engaging s. 8 of the Charter, 
and reasonable suspicion. That case is thus better 
suited to legal analysis. In the interest of conci¬ 
sion, therefore, the main legal propositions at issue 


Version frangaise des motifs des juges 
Deschamps et Rothstein rendus par 

[100] La juge Deschamps (dissidente) — La pre¬ 
sence de drogues dans nos ecoles est un probleme 
social tres grave. Afin de permettre aux eleves et au 
personnel enseignant d’evoluer dans un milieu sur 
et propice a l’apprentissage, la presence de drogues 
illicites ne peut etre toleree dans les ecoles. En l’es- 
pece, pour faire appliquer la politique de tolerance 
zero en matiere de drogues d’une ecole secondaire, 
un chien renifleur a ete utilise pour detecter la pre¬ 
sence de drogues dans un sac a dos laisse sans sur¬ 
veillance dans un gymnase vide de l’ecole. Meme 
si les eleves et les parents avaient ete informes de 
l’existence de la politique de tolerance zero et si 
on avait eu recours a des chiens renifleurs dans le 
passe, l’intime A.M. pretend que la preuve de la 
marijuana et de la psilocybine (les « champignons 
magiques ») qu’un chien renifleur de la police a 
permis de trouver dans son sac a dos devrait etre 
ecartee parce qu’elle a ete obtenue de fagon incons- 
titutionnelle. 

[101] A mon avis, tant le juge du proces que la 
Cour d’appel de l’Ontario ont commis une erreur 
en n’examinant pas la question preliminaire de 
savoir si, en l’espece, A.M. avait une attente raison- 
nable en matiere de vie privee qui entrainait l’ap- 
plication de l’art. 8 de la Charte canadienne des 
droits et libertes. Selon moi, A.M. n’avait pas une 
telle attente. Par consequent, je suis d’avis d’ac- 
cueillir le pourvoi et d’ordonner la tenue d’un nou¬ 
veau proces. 

[102] Le present pourvoi a ete entendu en meme 
temps que R. c. Kang-Brown, [2008] 1 R.C.S. 456, 
2008 CSC 18; dans cette affaire, la police avait des 
motifs raisonnables de soupgonner qu’il serait pos¬ 
sible de decouvrir la preuve d’une infraction et a 
utilise un chien renifleur pour verifier les bagages 
d’un voyageur dans une gare d’autobus. Ces deux 
affaires soulevent plusieurs questions communes. 
Cependant, contrairement au present pourvoi, dans 
Kang-Brown, les faits demontraient une attente rai- 
sonnable en matiere de vie privee donnant lieu a 
l’application de l’art. 8 de la Charte ainsi que des 
sou peons raisonnables, de sorte que ce dernier arret 
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in both cases are set out in my reasons in Kang- 
Brown. 


1. Facts 

[103] A.M. was a student at St. Patrick’s High 
School in Sarnia, Ontario. The school had a zero- 
tolerance policy for drugs. The trial judge noted 
that “[s]tudents are aware of the policy and are also 
aware that to enforce the policy, the school authori¬ 
ties may resort to the use of police officers with 
drug detector dogs” ((2004), 120 C.R.R. (2d) 181, 
2004 ONCJ 98, at para. 5). Parents were also made 
aware of the zero-tolerance policy and of the use of 
sniffer dogs to enforce the policy. 


[104] There is evidence in the record that drugs 
were prevalent at the school. Neighbours of the 
school and parents of students had spoken to 
the principal, Mr. Bristo, about the presence of 
drugs at the school. Specifically, Mr. Bristo testi¬ 
fied that parents and neighbours had called him 
to report that they believed students were engag¬ 
ing in drug activities outside the school, and par¬ 
ents had also reported that they were aware of stu¬ 
dents using drugs and were “fearful about a safe 
and orderly environment” (A.R., at p. 50). Under 
cross-examination, Mr. Bristo agreed that the 
reports relating to drugs in the school were ongo¬ 
ing and consistent. He also testified that “on any 
given day drugs will be found in the school” (A.R., 
at p. 8) and that some students “go out of their way 
to hide things around the building or hide it on their 
person” (A.R., at p. 46). 


[105] After becoming the principal of St. Patrick’s 
High School in September 2000, Mr. Bristo had 
issued a “standing invitation” to the police to visit 
the school with sniffer dogs if dogs were available 
(A.R., at p. 2). The trial judge stated that the invita¬ 
tion had been “extended to allow school authorities 


se prete mieux a l’analyse juridique. C’est pourquoi, 
par souci de concision, les principals theses juri- 
diques invoquees dans les deux affaires sont expo- 
sees dans mes motifs dans Kang-Brown. 

1. Faits 

[103] A.M. etait un eleve de l’ecole secondaire 
St. Patrick’s a Sarnia, en Ontario, une ecole qui a 
mis en vigueur une politique de tolerance zero en 
matiere de drogues. Le juge du proces a signale que 
[TRADUCTION] « [l]es eleves sont au courant de la 
politique et ils savent egalement que, pour la faire 
appliquer, la direction de l’ecole peut demander 
l’intervention de policiers accompagnes de chiens 
renifleurs dresses pour detecter la presence de dro¬ 
gues » ((2004), 120 C.R.R. (2d) 181, 2004 ONCJ 
98, par. 5). Les parents ont egalement ete informes 
de la politique de tolerance zero ainsi que de 1’utili¬ 
sation de chiens renifleurs pour la faire appliquer. 

[104] Selon la preuve au dossier, la drogue etait 
repandue a l’ecole. Des voisins de l’ecole et des 
parents des eleves la frequentant avaient signale 
la presence de drogues a l’ecole au directeur, M. 
Bristo. Plus precisement, M. Bristo a declare que 
des parents et des voisins lui avaient telephone 
pour l’informer qu’ils croyaient que des eleves se 
livraient a des activites liees a la drogue a l’exte- 
rieur de l’ecole; des parents lui auraient egalement 
dit qu’ils savaient que des eleves consommaient 
de la drogue et qu’ils [TRADUCTION] « craignaient 
que cela compromette la securite et l’ordre a 
l’ecole » (d.a., p. 50). En contre-interrogatoire, M. 
Bristo a reconnu qu’on lui signalait regulierement 
la presence de drogues a l’ecole. II a declare que 
[TRADUCTION] « on peut trouver en tout temps de la 
drogue a l’ecole » (d.a., p. 8) et que certains eleves 
[TRADUCTION] « s’efforcent de cacher des objets aux 
abords de l’edifice ou de les dissimuler sur eux » 
(d.a., p. 46). 

[105] Apres etre devenu directeur de l’ecole 
secondaire St. Patrick’s en septembre 2000, M. 
Bristo avait donne a la police une « invitation 
ouverte » a venir a l’ecole avec des chiens renifleurs 
si des chiens etaient disponibles (d.a., p. 2). Le juge 
du proces a affirme que cette invitation avait ete 
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to more easily enforce school discipline” (A.R., at 
p. 5). 

[106] Between September 2000 and November 
2002, the police went to the school with their sniffer 
dog on a couple of occasions to determine whether 
there were illegal drugs there (A.R., at p. 16). They 
would go through the hallways and the parking lot 
and, “if time is available, sometimes even [go] into 
classrooms” (A.R., at pp. 45-46). 

[107] On November 7, 2002, three police officers 
once again asked for permission to look for drugs 
at the school with their dog. Mr. Bristo immedi¬ 
ately gave them permission to do so. To allow the 
police to do their work, he made an announcement 
over the school’s public address system in which he 
instructed students to remain in their classrooms. 
The dog was trained to find humans and detect 
five types of narcotics: heroin, marijuana, hashish, 
crack cocaine and cocaine. There is no evidence 
that the dog went into any classrooms or came into 
direct contact with any students on this occasion. 


[108] Once the police had gone through the areas 
of the school they had intended to visit, they asked 
Mr. Bristo if there were any other areas that might 
be of interest. He suggested a gymnasium. 

[109] In the gymnasium, where there were no 
students, the dog indicated to his handler that he 
smelled drugs in a backpack lying with others next 
to the wall. The handler passed the backpack to 
another officer, who searched it and found five bags 
of marijuana, ten magic mushrooms (psilocybin), 
drug paraphernalia (a pipe, a lighter, rolling papers 
and a roach clip) and a wallet containing A.M.’s 
identification. 


[110] A.M. was suspended for a number of days 
pursuant to the school’s zero-tolerance drug policy. 
He was also charged with possession of cannabis 


[TRADUCTION] « faite pour aider la direction de 
l’ecole a faire respecter la discipline » (d.a., p. 5). 

[106] Entre septembre 2000 et novembre 2002, 
les policiers se sont presentes a quelques reprises 
a l’ecole avec leur chien renifleur pour verifier s’il 
s’y trouvait des drogues illicites (d.a., p. 16). Ils 
ont alors arpente les corridors, le stationnement 
et [TRADUCTION] « si le temps le permettait, ils 
sont meme alles parfois dans des classes » (d.a., 
p. 45-46). 

[107] Le 7 novembre 2002, trois policiers ont 
encore une fois demande la permission de verifier 
la presence de drogues a l’ecole avec leur chien. M. 
Bristo leur en a immediatement donne la permis¬ 
sion. Ahn de permettre aux policiers de faire leur 
travail, il s’est servi du systeme d’interphone de 
l’ecole pour ordonner aux eleves de demeurer dans 
leurs classes. Le chien etait dresse pour chercher 
des personnes et detecter la presence de cinq types 
de stupefiants : 1’heroine, la marijuana, le hachisch, 
la cocaine epuree ou crack, et la cocaine. La preuve 
n’indique pas que le chien soit entre dans des clas¬ 
ses ou ait ete en contact direct avec des eleves a 
cette occasion. 

[108] Apres etre alles dans les aires de l’ecole 
qu’ils voulaient parcourir, les policiers ont demande 
a M. Bristo s’il y avait d’autres endroits susceptibles 
de les interesser. M. Bristo leur a indique un gym- 
nase. 

[109] Dans le gymnase, ou ne se trouvait aucun 
eleve, le chien a signale au maitre-chien une odeur 
de drogues emanant d’un sac a dos qui se trouvait 
parmi d’autres sacs alignes pres du mur. Le maitre- 
chien a remis le sac a dos a un autre policier qui 
l’a fouille et y a trouve cinq sacs de marijuana, dix 
champignons magiques (la psilocybine), des acces- 
soires facilitant la consommation de drogues (une 
pipe, un briquet, du papier a cigarettes et un pince- 
joint) ainsi qu’un portefeuille contenant une piece 
d’identite de A.M. 

[110] En application de la politique de tolerance 
zero de l’ecole, A.M. a ete suspendu pendant plu- 
sieurs jours. II a egalement ete accuse de possession 
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marijuana for the purpose of trafficking and with 
possession of psilocybin. 

[Ill] A.M. brought an application to exclude the 
evidence of the marijuana and psilocybin under s. 
24(2) of the Charter on the basis that his s. 8 right 
to be secure against unreasonable search or sei¬ 
zure had been infringed. Hornblower J. based his 
analysis on this Court’s decision in R. v. M. (M.R.), 
[1998] 3 S.C.R. 393, and began by considering 
“whether the school authorities were acting as 
agents of the police” (para. 10). After finding that 
they were not, he immediately turned to the issue 
of the reasonableness of the search. He reasoned 
that since the search was conducted without prior 
judicial authorization, it was prima facie unreason¬ 
able and that any search of A.M.’s backpack would 
have to be based on reasonable grounds, specific to 
an individual, to believe that evidence of an offence 
would be discovered. He accordingly found that s. 
8 of the Charter had been infringed. Hornblower 
J. concluded that the evidence should be excluded 
under s. 24(2) of the Charter. As a result, the 
charges against A.M. were dismissed. 


[112] Armstrong J.A., writing for the Ontario 
Court of Appeal, considered that the use of the 
sniffer dog at the school constituted a warrantless 
and random search. He agreed that the use of the 
dog constituted a police search and stated that the 
dog sniff of A.M.’s backpack constituted a search 
for s. 8 purposes. In his view, “a student’s back¬ 
pack should be afforded at least the same degree 
of respect as an adult’s briefcase” ((2006), 79 O.R. 
(3d) 481, at para. 49). He held that because the 
search was warrantless it was prima facie unrea¬ 
sonable. Armstrong J.A. stated that neither the leg¬ 
islation nor the policies in effect at the time author¬ 
ized warrantless, random searches. He could find 
no error in Hornblower J.’s decision to exclude the 
evidence. Accordingly, he dismissed the appeal and 
upheld the dismissal of the charges. 


de marijuana en vue d’en faire le trafic et de posses¬ 
sion de psilocybine. 

[111] A.M. a presente en application du par. 24(2) 
de la Charte une demande visant a obtenir l’ex- 
clusion de la preuve relative a la marijuana et a la 
psilocybine au motif qu’il y avait eu violation du 
droit a la protection contre les fouilles, les perquisi¬ 
tions ou les saisies abusives que lui garantit l’art. 8. 
Fondant son analyse sur l’arret de notre Cour R. c. 
M. (M.R.), [1998] 3 R.C.S. 393, le juge Hornblower 
a d’abord examine [TRADUCTION] « si les autori¬ 
tes de l’ecole agissaient en qualite de mandataires 
de la police » (par. 10). Ayant conclu que ce n’etait 
pas le cas, il a immediatement examine la question 
du caractere raisonnable de la fouille. II a estime 
qu’etant donne qu’elle avait ete effectuee sans auto- 
risation judiciaire prealable, la fouille etait abusive 
prima facie et que toute fouille du sac a dos de A.M. 
aurait du etre fondee sur des motifs raisonnables de 
croire qu’on y trouverait la preuve d’une infraction 
commise par A.M. Par consequent, il a conclu qu’il 
y avait eu violation de l’art. 8 de la Charte. Le juge 
Hornblower a conclu que les elements de preuve de- 
vaient etre ecartes en application du par. 24(2) de 
la Charte. Par consequent, les accusations portees 
contre A.M. ont ete rejetees. 

[112] Au nom de la Cour d’appel de l’Ontario, le 
juge Armstrong a estime que l’utilisation de chiens 
renifleurs a l’ecole constituait une fouille sans 
mandat, effectuee au hasard. Il a reconnu que l’uti¬ 
lisation du chien constituait une fouille par la police 
et a affirme qu’il y a eu fouille au sens de l’art. 8 
lorsque le chien a senti le sac a dos de A.M. Selon 
le juge Armstrong, [TRADUCTION] « il convient de 
faire preuve a Pegard du sac a dos d’un eleve d’un 
respect a tout le moins egal a celui qui s’impose 
a Pegard d’un porte-documents appartenant a un 
adulte » ((2006), 79 O.R. (3d) 481, par. 49). Il a juge 
que, parce qu’elle avait ete effectuee sans mandat, la 
fouille etait abusive prima facie. Le juge Armstrong 
a affirme que ni la loi ni les politiques en vigueur 
a l’epoque n’autorisaient les fouilles sans mandat 
effectuees au hasard. Il n’a trouve aucune erreur 
dans la decision du juge Hornblower d’ecarter les 
elements de preuve. Par consequent, il a rejete l’ap- 
pel et continue le rejet des accusations. 
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2. Issues 

[113] The issues in this appeal are whether A.M.’s 
right to be secure against unreasonable search or 
seizure pursuant to s. 8 of the Charter was infringed 
in the circumstances of this case and, if so, whether 
the evidence obtained should be excluded pursuant 
to s. 24(2) of the Charter. 

3. Analysis 

[114] The Charter provision involved in this 
appeal reads as follows: 

8. Everyone has the right to be secure against 
unreasonable search or seizure. 

[115] After summarizing the legal principles 
applicable to this s. 8 claim, I will apply them to 
this case. 

3.1 Applicable Legal Principles 

[116] As mentioned above, my view on the law 
applicable to this case is set out more fully in the 
companion case of Kang-Brown. With this in mind, 
the main legal principles to be applied in assessing 
this s. 8 claim can be summarized as follows: 


(1) To determine whether s. 8 is engaged, an 
accused must establish that his or her expectation 
of privacy was reasonable in light of the totality 
of the circumstances. The alleged privacy interest 
must be framed in broad and neutral terms. 


(2) If s. 8 is engaged, the reasonableness of the 
search or seizure must be evaluated. The Crown 
must show that the search was authorized by law, 
that the law was reasonable, and that the search was 
carried out in a reasonable manner. 


(3) Where the Crown relies on common law 
police powers as authority for the search, it must 
demonstrate both (a) that the police were acting in 


2. Questions en litige 

[113] Dans le present pourvoi, il s’agit de deter¬ 
miner si, dans les circonstances de l’espece, il y a 
eu atteinte au droit de A.M. a la protection contre 
les fouilles, les perquisitions ou les saisies abusi¬ 
ve s garanti par l’art. 8 de la Charte et, dans l’affir- 
mative, si la preuve obtenue devrait etre ecartee en 
application du par. 24(2) de la Charte. 

3. Analyse 

[114] La disposition de la Charte dont il est ques¬ 
tion dans le present pourvoi prevoit ce qui suit: 

8. Chacun a droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives. 

[115] Apres avoir resume les principes juridiques 
applicables a la demande fondee sur l’art. 8, je les 
appliquerai a la presente affaire. 

3.1 Principes juridiques applicables 

[116] Ainsi que je l’ai deja mentionne, j’ai expli- 
que de maniere plus detaillee dans l’arret connexe 
Kang-Brown mon interpretation des regies de droit 
applicables en l’espece. Dans cet esprit, les prin¬ 
cipes juridiques fondamentaux permettant de tran- 
cher la presente demande fondee sur Fart. 8 peu- 
vent etre resumes comme suit: 

(1) Pour determiner si Fart. 8 s’applique, un 
accuse doit etablir que son attente en matiere de vie 
privee etait raisonnable compte tenu de l’ensem- 
ble des circonstances. Le droit allegue en matiere 
de vie privee doit etre defini en termes generaux et 
neutres. 

(2) Si Fart. 8 s’applique, il faut determiner si la 
fouille, la perquisition ou la saisie etait raisonna¬ 
ble. La poursuite doit demontrer que la fouille etait 
autorisee par la loi, que la loi elle-meme n’avait rien 
d’abusif et que la fouille n’a pas ete effectuee de 
maniere abusive. 

(3) Lorsqu’elle invoque les pouvoirs attribues a 
la police en common law pour justifier la fouille 
ou la perquisition, la poursuite doit demontrer 


2008 SCC 19 (CanLII) 







630 


R. v. A.M. Deschamps J. 


[2008] 1 S.C.R. 


pursuit of a lawful duty when they conducted the 
search, and (b) that the search amounted to a jus¬ 
tifiable use of police powers associated with that 
duty. 

(4) The grounds the police must have had for 
a court to find that a given investigative technique 
was properly employed will depend on what was 
reasonably necessary in the circumstances. The 
standards range from no grounds, to reasonable 
suspicion, to reasonable grounds to believe that evi¬ 
dence of an offence will be discovered. 


[117] It is therefore necessary in the case at bar to 
determine whether A.M. had a reasonable expecta¬ 
tion of privacy that engaged s. 8. 

3.2 Application to This Appeal 

3.2.1 Identifying A.M.’s Alleged Privacy Interest 

[118] The central issue in this appeal is whether 
the use of a sniffer dog amounts to a “search” for 
the purposes of s. 8 of the Charter. 

[119] A.M.’s backpack was closed and was in a pile 
with others in the small gymnasium of St. Patrick’s 
High School when the police officers entered the 
room with their sniffer dog. It is significant that the 
odours emanating from the backpack could not be 
detected by the police using their own senses and 
that the police necessarily relied on the use of the 
dog to identify, among the several backpacks in the 
gymnasium, which, if any, contained controlled 
substances. The dog’s positive indication on sniff¬ 
ing A.M.’s backpack enabled the police to ascer¬ 
tain what was inside the backpack with a reasona¬ 
bly high degree of accuracy. Accordingly, I have no 
difficulty in finding that the use of the dog in this 
case amounted to a search from an empirical per¬ 
spective. However, what A.M. had to establish was 
that the use of the dog amounted to a “search” from 
a constitutional perspective such that it implicated 
a reasonable expectation of privacy that engaged 


a) que le policier a agi dans l’exercice d’une fonc- 
tion legitime lorsqu’il a effectue la fouille, et b) que 
la fouille equivalait a un exercice justifiable du pou- 
voir policier lie a cette fonction. 

(4) Les motifs que devrait avoir le policier pour 
que le tribunal conclue qu’une technique d’enquete 
particuliere a ete validement utilisee seront fonc¬ 
tion de ce qui etait raisonnablement necessaire dans 
les circonstances. Les normes applicables peuvent 
aller de l’absence de motifs et des soupcons rai- 
sonnables aux motifs raisonnables de croire que la 
preuve d’une infraction sera decouverte. 

[117] II est done necessaire en l’espece de deter¬ 
miner si A.M. avait, en matiere de vie privee, une 
attente raisonnable qui entrainait l’application de 
l’art. 8. 

3.2 Application au pourvoi 

3.2.1 Determination du droit allegue de A.M. en 
matiere de vie privee 

[118] La principale question dans le present pour¬ 
voi est de savoir si l’utilisation d’un chien renifleur 
constitue une « fouille » au sens de l’art. 8 de la 
Charte. 

[119] Lorsque les policiers sont entres dans le 
petit gymnase de l’ecole secondaire St. Patrick’s 
accompagnes de leur chien renifleur, le sac a dos 
de A.M. etait ferme et se trouvait parmi d’autres 
sacs empiles dans le gymnase. II est important de 
souligner que les policiers etaient incapables de 
detecter par leurs propres sens les odeurs emanant 
du sac a dos et qu’ils devaient necessairement avoir 
recours au chien pour determiner, le cas echeant, 
lequel parmi les sacs a dos se trouvant dans le 
gymnase contenait des substances reglementees. 
La reaction positive du chien lorsqu’il a renifle le 
sac a dos de A.M. a permis aux policiers d’etablir 
avec un degre de fiabilite raisonnablement eleve ce 
qui se trouvait a Tinterieur du sac a dos. Par conse¬ 
quent, je n’ai aucune peine a conclure que l’utilisa¬ 
tion du chien en l’espece constituait une fouille au 
sens empirique du terme. Cependant, A.M. devait 
etablir que l’utilisation du chien constituait, au sens 
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the protection of s. 8. This is the question I will 
now consider. 


[120] Framed in broad and neutral terms, the 
alleged privacy interest was in odours impercep¬ 
tible to humans that emanated from A.M.’s unat¬ 
tended backpack in a school gymnasium. 

[121] No personal privacy interest as defined in 
R. v. Tessling, [2004] 3 S.C.R. 432,2004 SCC 67, at 
para. 23, is in issue in this case, since A.M. was not 
wearing or carrying his backpack at the time of the 
alleged search. Indeed, he was not present when the 
backpack was searched. It would be a different case 
if A.M. had been wearing the backpack when the 
police checked it with the sniffer dog. Moreover, 
the backpack in question is clearly not the type of 
bag a student would wear on his or her person at all 
times such that a search of the bag would be tanta¬ 
mount to a search of the person wearing it. 

[122] The alleged privacy interest in this case has 
both an informational and a territorial component. 
As in Kang-Brown , the odours from A.M.’s back¬ 
pack might disclose intimate personal details about 
him, namely his having recently come into contact 
with a controlled substance either as a drug traf¬ 
ficker, an illegal drug user or a legal drug user (such 
as a user of medicinal marijuana), or by being in 
the company of drug users. 


[123] The territorial component of the alleged 
privacy interest in this case is considerably less sig¬ 
nificant than in Kang-Brown. Whereas the search 
in that case took place in a bus terminal, the one 
in the case at bar took place in a school. I will dis¬ 
cuss these factors in greater detail below in evalu¬ 
ating the reasonableness of A.M.’s expectation of 
privacy. 


constitutionnel, une « fouille » impliquant l’exis- 
tence d’une attente raisonnable en matiere de vie 
privee donnant lieu a l’application de la protection 
prevue a l’art. 8. C’est la question que je vais main- 
tenant examiner. 

[120] En termes generaux et neutres, le droit a 
la vie privee qui est allegue concerne les odeurs 
imperceptibles pour les humains et emanant du sac 
a dos que A.M. avait laisse sans surveillance dans 
un gymnase d’une ecole. 

[121] En l’espece, aucun droit personnel a la vie 
privee du genre de celui defini dans R. c. Tessling, 
[2004] 3 R.C.S. 432, 2004 CSC 67, par. 23, n’est en 
cause puisque A.M. ne portait pas ou ne transpor- 
tait pas son sac a dos au moment de la fouille alle- 
guee. En fait, il n’etait pas present lors de la fouille 
du sac a dos. La situation serait differente si A.M. 
avait porte le sac lorsque les policiers Font verifie 
a l’aide du chien renifleur. De plus, le sac a dos en 
question n’est pas un sac du genre de ceux que les 
eleves portent en tout temps sur eux, auquel cas la 
fouille du sac aurait equivalu a une fouille de la 
personne le portant. 

[122] Le droit au respect de la vie privee allegue 
en l’espece touche a la fois les renseignements per¬ 
sonnels et le lieu. Comme dans Kang-Brown, les 
odeurs emanant du sac a dos de A.M. pouvaient 
divulguer au sujet de ce dernier des details person¬ 
nels intimes, notamment s’il avait ete en contact 
recemment avec une substance reglementee, que ce 
soit en tant que trafiquant de drogues, en tant que 
consommateur d’une drogue illicite ou consomma- 
teur d’une drogue licite (par exemple, de la mari¬ 
juana utilisee a des fins medicales), ou s’il s’etait 
trouve en compagnie de consommateurs de dro¬ 
gues. 

[123] L’element relatif au lieu du droit au respect 
de la vie privee allegue en l’espece est beaucoup 
moins important que dans Kang-Brown. Alors que 
dans cette affaire, la fouille a eu lieu dans une gare 
d’autobus, en l’espece, elle s’est deroulee dans une 
ecole. J’examinerai ces facteurs plus a fond un peu 
plus loin en determinant si Fattente de A.M. en 
matiere de vie privee etait raisonnable. 
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[124] Having identified the alleged privacy inter¬ 
est in this case, I will now consider whether A.M.’s 
expectation of privacy was reasonable. 

3.2.2 Reasonableness of A.M.’s Expectation of 
Privacy 

[125] The principal submission made by the 
Crown in its appeal in this case is that A.M. did 
not have a reasonable expectation of privacy that 
engaged s. 8 of the Charter. 

[126] In my view, both the trial judge and the 
Court of Appeal erred in failing to consider the 
threshold issue of whether A.M. had a reason¬ 
able expectation of privacy that engaged s. 8 of 
the Charter. At trial, Hornblower J. did not con¬ 
sider whether a reasonable expectation of privacy 
was at stake. Rather, he simply assumed that it was. 
The Court of Appeal did not correct this error of 
law. Armstrong J.A. simply stated: “I do not find it 
necessary in this case to decide whether the police 
activity prior to the search of the backpack consti¬ 
tuted a search for s. 8 purposes. In my view, the 
dog sniff of A.M.’s backpack and the search of 
the backpack by Constable Callander constituted 
a search for the purposes of s. 8 of the Charter” 
(para. 45). 

[127] It must be determined whether, in light of 
the totality of the circumstances, including the rel¬ 
evant factors discussed in R. v. Simmons, [1988] 2 
S.C.R. 495, R. v. Edwards, [1996] 1 S.C.R. 128, at 
para. 45, and Tessling, at para. 32. the dog sniff of 
A.M.’s backpack involved a reasonable expectation 
of privacy that A.M. had. Neither the trial judge nor 
the Court of Appeal conducted this analysis. This 
Court must therefore do so. 


[128] The pivotal question in this appeal is 
whether A.M. had a reasonable expectation of pri¬ 
vacy in respect of odours imperceptible to humans 
that emanated from his unattended backpack in a 
school gymnasium. This requires consideration of 


[124] Apres avoir cerne le droit en matiere de vie 
privee allegue dans le cadre du present pourvoi, je 
vais maintenant examiner si l’attente de A.M. en 
matiere de vie privee etait raisonnable. 

3.2.2 Caractere raisonnable de l’attente de A.M. 
en matiere de vie privee 

[125] Selon le principal argument que presente 
le ministere public dans son appel en l’espece, 
A.M. n’avait pas d’attente raisonnable en matiere 
de vie privee entrainant l’application de l’art. 8 de 
la Cliarte. 

[126] A mon avis, tant le juge du proces que la 
Cour d’appel ont commis une erreur en n’exami- 
nant pas la question preliminaire, a savoir si A.M. 
avait une attente raisonnable en matiere de vie 
privee qui entrainait l’application de l’art. 8 de la 
Charte. Au proces, le juge Hornblower n’a pas exa¬ 
mine si une attente raisonnable en matiere de vie 
privee etait en jeu. II a plutot simplement suppose 
que c’etait le cas. La Cour d’appel n’a pas corrige 
cette erreur de droit. Le juge Armstrong a dit sim¬ 
plement : [TRADUCTION] « Je ne crois pas qu’il soit 
necessaire en l’espece de decider si les activites des 
policiers anterieures a la fouille du sac a dos consti- 
tuaient une fouille au sens de l’art. 8. A mon avis, il 
y a eu fouille au sens de l’art. 8 de la Charte lorsque 
le chien a renifle le sac a dos de A.M. et que l’agent 
Callander a ensuite fouille le sac » (par. 45). 

[127] II est necessaire de determiner si, compte 
tenu de l’ensemble des circonstances, y compris les 
facteurs pertinents examines dans R. c. Simmons, 
[1988] 2 R.C.S. 495, R. c. Edwards, [1996] 1 R.C.S. 
128, par. 45, et Tessling, par. 32, l’utilisation du 
chien pour renifler le sac a dos de A.M. mettait 
en cause une attente raisonnable de ce dernier en 
matiere de vie privee. Ni le juge du proces ni la 
Cour d’appel n’ont effectue cette analyse. II est 
done necessaire pour notre Cour de le faire. 

[128] La question cruciale dans le cadre du 
present pourvoi est de savoir si A.M. avait une 
attente raisonnable en matiere de vie privee en ce 
qui concerne les odeurs, imperceptibles pour les 
humains, qui emanaient du sac a dos laisse sans 
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whether A.M. had a subjective expectation of pri¬ 
vacy and whether his privacy interest was objec¬ 
tively reasonable. In Kang-Brown, at para. 140, I 
identify a non-exhaustive list of factors to aid in 
this assessment: 


(i) the presence of the accused at the time of the 

alleged search; 

(ii) the subject matter of the alleged search: 

(a) ownership and historical use of the subject 
matter; 

(b) whether the subject matter was in public 
view; 

(c) whether the subject matter had been aban¬ 
doned; 

(d) where the subject matter is information, 
whether the information was already in the 
hands of third parties; if so, was there a duty 
of confidentiality in relation to it? 

(iii) the place where the alleged search occurred: 

(a) ownership, possession, control or use of the 
place where the alleged search took place; 

(b) the ability to regulate access, including the 
right to admit or exclude others from the place; 

(c) notification of the possibility of searches being 
conducted in the place; 

(iv) the investigative technique used in the alleged 

search: 

(a) whether the police technique was intrusive in 
relation to the alleged privacy interest; 

(b) whether the information obtained in the 
alleged search exposed any intimate details 
of the accused’s lifestyle, or information of a 
biographical nature. 

[129] In my view, A.M. did not have a subjective 

expectation of privacy in the case at bar. Students 


surveillance dans un gymnase de l’ecole. A cette 
fin, il faut examiner si A.M. avait une attente sub¬ 
jective en matiere de vie privee et si son droit au 
respect de sa vie privee etait objectivement raison- 
nable. Dans Kang-Brown, par. 140, j’ai dresse une 
liste non exhaustive des facteurs permettant d’ef- 
fectuer cet examen : 

(i) la presence de l’accuse au moment de la pretendue 

fouille ou perquisition; 

(ii) 1’objet de la pretendue fouille ou perquisition : 

a) la propriete et l’usage historique de l’objet; 

b) la question de savoir si l’objet etait a la vue du 
public; 

c) la question de savoir si l’objet avait ete aban- 
donne; 

d) dans le cas ou l’objet est un renseignement, la 
question de savoir si des tiers possedaient deja 
ce renseignement et, dans l’affirmative, si le 
renseignement en question etait vise par une 
obligation de confidentialite; 

(iii) le lieu ou la pretendue fouille ou perquisition a ete 

effectuee : 

a) la propriete, la possession, le controle ou l’uti- 
lisation du lieu ou la pretendue fouille ou per¬ 
quisition a ete effectuee; 

b) l’habilite a regir l’acces au lieu, y compris le 
droit d’y laisser entrer ou d’en exclure autrui; 

c) la notification de la possibility que des fouilles 
ou perquisitions soient effectuees dans ce 
lieu; 

(iv) la technique d’enquete utilisee pour effectuer la 

pretendue fouille ou perquisition : 

a) la question de savoir si la technique policiere 
a porte atteinte au pretendu droit a la vie 
privee; 

b) la question de savoir si le renseignement 
obtenu lors de la pretendue fouille ou perquisi¬ 
tion revelait des details intimes sur le mode de 
vie de l’accuse ou des renseignements d’ordre 
biographique le concernant. 

[129] A mon avis, A.M. n’avait en l’espece 
aucune attente subjective en matiere de vie privee. 
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and parents were aware of the drug problem and 
the zero-tolerance drug policy and of the fact that 
sniffer dogs might be used. Dogs had in fact been 
used on prior occasions to determine whether nar¬ 
cotics were present at the school. A.M. did not 
lead any evidence to rebut these facts. Defiance of 
school policy must not be confused with an expec¬ 
tation of privacy. Of course, school policy must be 
implemented in a manner consistent with a legit¬ 
imate expectation of privacy. However, the well- 
advertised means devised and used by the school 
reduced A.M.’s subjective expectation of privacy 
very significantly, as was true of the R.I.D.E. pro¬ 
gram in issue in Dedman v. The Queen, [1985] 2 
S.C.R. 2, at pp. 28-29. 


[130] Moreover, there are numerous factors that 
support a finding that A.M.’s expectation of privacy 
was not objectively reasonable. 

[131] First, the place where the search occurred 
was a school with a known problem of drug use 
by students, both on and off school property. In 
M. (M.R.), which concerned a personal search of a 
student by a school official, Cory J., writing for the 
majority, held that a student’s reasonable expecta¬ 
tion of privacy is significantly diminished while he 
or she is at school: 


. . . the reasonable expectation of privacy of a student 
in attendance at a school is certainly less than it would 
be in other circumstances. Students know that their 
teachers and other school authorities are responsible 
for providing a safe environment and maintaining order 
and discipline in the school. They must know that this 
may sometimes require searches of students and their 
personal effects and the seizure of prohibited items. It 
would not be reasonable for a student to expect to be 
free from such searches. A student’s reasonable expec¬ 
tation of privacy in the school environment is therefore 
significantly diminished, [para. 33] 

These words by Cory J. are all the more compel¬ 
ling where, as in the instant case involving an 


Les parents et les eleves savaient qu’il existait un 
probleme de drogues, que la politique de tolerance 
zero en matiere de drogues etait en vigueur et que 
des chiens renifleurs pouvaient etre utilises. Des 
chiens avaient effectivement ete utilises a quel- 
ques reprises pour determiner s’il y avait des stu- 
pefiants a l’ecole. A.M. n’a produit aucun element 
de preuve pour refuter ces faits. Le mepris de la 
politique de l’ecole ne doit pas etre confondu avec 
une attente en matiere de vie privee. Certes, la poli¬ 
tique de l’ecole doit etre appliquee de maniere a 
respecter les attentes legitimes en matiere de vie 
privee. Cependant, les moyens qu’a utilises et fait 
connaitre l’ecole ont reduit considerablement l’at- 
tente subjective de A.M. en matiere de vie privee, 
comme ce fut le cas pour le programme R.I.D.E. en 
cause dans Dedman c. La Reine, [1985] 2 R.C.S. 2, 
p. 28-29. 

[130] En outre, de nombreux facteurs permettent 
de conclure que l’attente de A.M. en matiere de vie 
privee n’etait pas objectivement raisonnable. 

[131] II y a tout d’abord le lieu ou la fouille a ete 
effectuee, une ecole ou il existe un probleme connu 
de consommation de drogues par les eleves tant sur 
le terrain de l’ecole qu’a l’exterieur. Dans M. (M.R.), 
ou il etait question de la fouille corporelle d’un 
eleve par un representant de la direction de l’ecole, 
le juge Cory, s’exprimant au nom de la majorite, a 
statue que l’attente raisonnable en matiere de vie 
privee d’un eleve est serieusement reduite pendant 
qu’il se trouve a l’ecole : 

. . . l’attente raisonnable en matiere de vie privee d’un 
eleve a l’ecole est surement moindre que celle qu’il 
aurait dans d’autres circonstances. Les eleves savent 
que leurs enseignants et autres autorites scolaires ont 
la responsabilite de procurer un environnement sur et 
de maintenir l’ordre et la discipline dans l’ecole. Ils doi- 
vent savoir que cela peut parfois commander la fouille 
d’eleves et de leurs effets personnels de meme que la 
saisie d’articles interdits. Un eleve ne peut pas raison- 
nablement s’attendre a etre exempte de telles fouilles. 
L’attente raisonnable en matiere de vie privee d’un eleve 
dans l’environnement scolaire est done serieusement 
reduite. [par. 33] 

Ce commentaire du juge Cory devient encore 
plus important lorsqu’il s’agit d’une fouille non 


2008 SCC 19 (CanLII) 



[2008] 1 R.C.S. 


R. c. A.M. La juge Deschamps 


635 


unattended backpack on school property, a non¬ 
personal search is in issue. A.M. did not have a 
right to control access to the school and, unlike in 
M. (M.R.), the police were there with the permission 
(and at the request) of the school’s principal in fur¬ 
therance of disciplinary goals being pursued by the 
school in order to confront a systematic drug prob¬ 
lem. The dogs were used to search the premises, 
not the students. In these circumstances, the objec¬ 
tive expectation of privacy in respect of an unat¬ 
tended backpack on this school’s property was not 
only significantly diminished, but extremely low. 


[132] It is notable that there is a clear connection 
between the school environment, which is tightly 
controlled, and the search that took place at the 
school. The provincial Ontario Schools: Code of 
Conduct (2001), established under the Education 
Act, R.S.O. 1990, c. E.2, recognizes that “illegal 
drugs are addictive and present a health hazard”, 
and calls on Ontario schools to “work coopera¬ 
tively with police” to address the issue (p. 3). A.M. 
was subject to school discipline as a result of the 
drugs that were found in his backpack. Constable 
Callander testified that the Sarnia police do not go 
into a school with their sniffer dog unless asked to 
do so by school authorities (A.R., at p. 78). It is also 
notable that neither the police nor the school author¬ 
ities acted on an “educated guess” or a random 
“hunch” in this case. Rather, the school authorities 
invited the police in response to what they reason¬ 
ably viewed as credible concerns expressed by stu¬ 
dents’ parents and neighbours of the school. They 
relied on cooperation with the police to ensure a 
safe and secure learning environment for the ben¬ 
efit of all students and staff. 


[133] Owing to the drug problem in this school, 
it was critical that the school authorities take 
enhanced control measures. The well-publicized 
zero-tolerance policy and the measures taken in 


corporelle, comme c’est le cas en l’espece ou il est 
question d’un sac a dos laisse sans surveillance 
dans les locaux d’une ecole. A.M. n’avait pas le 
droit de controler l’acces a Fecole et, contraire- 
ment a la situation dans M. (M.R.), les policiers s’y 
trouvaient avec la permission (et a la demande) du 
directeur de Fecole en vue de faciliter l’atteinte des 
objectifs en matiere disciplinaire de Fecole dans sa 
lutte contre un probleme de drogue systematique. 
Les chiens ont servi a la fouille des locaux et non a 
celle des eleves. Dans de telles circonstances, l’at- 
tente objective en matiere de vie privee a l’egard 
d’un sac a dos laisse sans surveillance dans Fecole 
est non seulement serieusement reduite mais extre- 
mement faible. 

[132] II convient de souligner qu’il existe un lien 
clair entre le milieu scolaire, etroitement regie- 
mente, et la fouille qui a eu lieu a Fecole. Le Code 
de conduite (2001) de la province, mis en place en 
application de la Loi sur l education, L.R.O. 1990, 
ch. E.2, reconnait que « les drogues illicites creent 
une dependance et constituent un danger pour la 
sante » et demande aux ecoles de 1’Ontario de 
« collabor[er] avec la police » pour contrer ce pro¬ 
bleme (p. 3). L’ecole a pris des mesures discipli- 
naires contre A.M. parce que des drogues ont ete 
trouvees dans son sac a dos. L’agent Callander a 
declare que les policiers de Sarnia ne se presentent 
pas dans une ecole avec leur chien renifleur sans y 
avoir ete invites par la direction de Fecole (d.a., p. 
78). II convient egalement de souligner qu’en l’es- 
pece, ni les policiers ni la direction de Fecole n’ont 
agi sur le fondement d’une simple « supposition 
fondee sur leur experience » ou d’une « intuition ». 
Au contraire, la direction de l’ecole a invite les poli¬ 
ciers pour donner suite a ce qu’elle a estime etre, 
a juste titre, des inquietudes valables exprimees 
par des parents d’eleves et des voisins de Fecole. 
Les responsables de Fecole ont compte en l’espece 
sur la collaboration de la police pour garantir aux 
eleves et au personnel un milieu sur et favorable a 
l’apprentissage. 

[133] En raison du probleme de drogues qui exis- 
tait dans cette ecole, il etait essentiel que la direc¬ 
tion prenne des mesures de controle plus serrees. 
La grande publicite dont a fait l’objet la politique de 
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the past to enforce that policy call to mind Le Dain 
J.’s comment in Dedman (at p. 36) that the psycho¬ 
logical effects of random vehicle stops under the 
R.I.D.E. program, which were carried out to detect 
impaired motorists, tended “to be minimized by 
the well-publicized nature of the program, which is 
a necessary feature of its deterrent purpose”. 


[134] A.M., and all the school’s other students 
and its staff, benefited from an environment that 
was substantially free from illegal drugs and the 
ills that they bring. In this respect, the situation 
in a school, where the environment is controlled 
for the benefit of those who attend it, is analogous 
to — albeit distinct from — that of a courthouse, 
where one has a very low expectation of privacy in 
respect of one’s belongings: see R. v. Campanella 
(2005), 75 O.R. (3d) 342 (C.A.), at paras. 17, 19, 20 
and 24. 

[135] The controlled environment of a school’s 
property is also analogous to the customs context. 
In Simmons , Dickson C.J. held that the degree of 
personal privacy reasonably expected at customs is 
lower than in most other situations, both because 
the state has an important interest in enforcing 
customs laws in the interest of public safety and 
because individuals have a significantly reduced 
expectation of privacy. According to Chief Justice 
Dickson: 

People do not expect to be able to cross international 
borders free from scrutiny. It is commonly accepted 
that sovereign states have the right to control both who 
and what enters their boundaries. For the general wel¬ 
fare of the nation the state is expected to perform this 
role. Without the ability to establish that all persons 
who seek to cross its borders and their goods are legally 
entitled to enter the country, the state would be pre¬ 
cluded from performing this crucially important func¬ 
tion. Consequently, travellers seeking to cross national 
boundaries fully expect to be subject to a screening pro¬ 
cess . [Emphasis added; p. 528.] 


tolerance zero et les mesures prises dans le passe 
pour la faire appliquer nous rappellent le commen- 
taire du juge Le Dain, dans Dedman (p. 36), selon 
lequel « la grande publicite donnee a la nature du 
programme » R.I.D.E. visant a intercepter les vehi- 
cules au hasard afin de detecter les conducteurs 
dont les facultes sont affaiblies avait tendance « a 
minimiser [. . .] [les effets psychologiques du pro¬ 
gramme] en plus d’etre un aspect necessaire de son 
caractere dissuasif ». 

[134] A.M. ainsi que tous les autres eleves et le 
personnel enseignant de l’ecole ont beneficie d’un 
milieu ou ils sont dans une large mesure a l’abri des 
drogues illicites et des problemes qu’elles entrai- 
nent. A cet egard, la situation dans une ecole, qui 
constitue un milieu reglemente pour le benefice de 
ceux qui la frequentent, se compare — tout en s’en 
distinguant — a celle que l’on trouve dans un palais 
de justice, ou les attentes en matiere de vie privee 
qu’a une personne a l’egard de ses effets personnels 
sont tres faibles : voir R. c. Campanella (2005), 75 
O.R. (3d) 342 (C.A.), par. 17, 19, 20 et 24. 

[135] Le milieu controle que l’on trouve dans 
l’enceinte d’une ecole peut egalement se compa¬ 
rer au contexte douanier. Dans Simmons, le juge 
en chef Dickson a affirme que les attentes raison- 
nables en matiere de vie privee sont moindres aux 
douanes que dans la plupart des autres situations, 
parce que l'Etat a tout interet a faire appliquer les 
lois sur les douanes dans l’interet de la securite du 
public et parce que les attentes des gens en matiere 
de vie privee sont bien moindres. Selon le juge en 
chef Dickson : 

[L]es gens ne s’attendent pas a traverser les frontieres 
internationales sans faire l’objet d’une verification. II 
est communement reconnu que les Etats souverains 
ont le droit de controler a la fois les personnes et les 
effets qui entrent dans leur territoire. On s’attend a ce 
que l’Etat joue ce role pour le bien-etre general de la 

nation. Or, s’il etait incapable d’etablir que tous ceux 
qui cherchent a traverser ses frontieres ainsi que leurs 
effets peuvent legalement penetrer dans son territoire, 
l’Etat ne pourrait pas remplir cette fonction eminem- 
ment importante. Consequemment, les voyageurs qui 
cherchent a traverser des frontieres internationales 
s’attendent parfaitement a faire l’objet d’un processus 
d’examen . [Je souligne; p. 528.] 
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[136] Likewise, schools are expected to ensure 
the safety of their students and staff. Students fully 
expect that school authorities will perform this cru¬ 
cially important function. In the instant case, the 
reasonable expectation of privacy of the school’s 
students was even lower in light of the school’s well- 
publicized zero-tolerance policy and the means 
employed in the past to enforce it. As Dickson 
C.J. noted in Simmons (at p. 526), this contextual 
approach to determining reasonableness under s. 8 
was established in Hunter v. Southam Inc., [1984] 
2 S.C.R. 145, where Dickson J. (as he then was) had 
held, at pp. 159-60: 


The guarantee of security from unreasonable search 
and seizure only protects a reasonable expectation. This 
limitation on the right guaranteed by s. 8, whether it is 
expressed negatively as freedom from “unreasonable” 
search and seizure, or positively as an entitlement to a 
“reasonable” expectation of privacy, indicates that an 
assessment must be made as to whether in a particular 
situation the public’s interest in being left alone by gov¬ 
ernment must give way to the government’s interest in 
intruding on the individual’s privacy in order to advance 
its goals, notably those of law enforcement. [Emphasis 
added; emphasis in original deleted.] 


[137] A second factor that supports a finding that 
A.M.’s expectation of privacy was not objectively 
reasonable is the fact that he was not present at the 
time of the search. I would add that since there were 
no students in the school gymnasium at the time of 
the search, there was no risk that the dog, on sniff¬ 
ing a backpack worn by a student, might make a 
false positive indication leading to a — more intru¬ 
sive — personal search of the student. 

[138] A third factor is the fact that A.M.’s back¬ 
pack was left not only unattended, but also in plain 
view. While there is no indication that the back¬ 
pack was abandoned, the use of a sniffer dog to 
check an unattended bag left in plain view is less 
intrusive than the use of one to check a bag that is 


[136] On demande egalement aux ecoles d’assu- 
rer la securite de leurs eleves et de leurs employes. 
Les eleves s’attendent parfaitement a ce que les 
autorites scolaires s’acquitteront de cette fonction 
primordiale. En l’espece, les attentes raisonna- 
bles en matiere de vie privee des eleves de l’ecole 
etaient meme encore moindres puisqu’ils connais- 
saient bien la politique de tolerance zero en place a 
l’ecole et les moyens employes dans le passe pour 
faire respecter cette politique. Comme le juge en 
chef Dickson l’a fait remarquer dans Simmons (p. 
526), la methode contextuelle permettant de deter¬ 
miner le caractere raisonnable d’une fouille au 
sens de l’art. 8 a ete etablie dans l’arret Hunter c. 
Southam Inc., [1984] 2 R.C.S. 145, dans lequel le 
juge Dickson (alors juge puine) a affirme ce qui suit 
aux p. 159-160 : 

La garantie de protection contre les fouilles, les perqui¬ 
sitions et les saisies abusives ne vise qu’une attente rai¬ 
sonnable. Cette limitation du droit garanti par l’art. 8, 
qu’elle soit exprimee sous la forme negative, c’est-a-dire 
comme une protection contre les fouilles, les perquisi¬ 
tions et les saisies « abusives », ou sous la forme posi¬ 
tive comme le droit de s’attendre « raisonnablement » a 
la protection de la vie privee, indique qu’il faut appre- 
cier si, dans une situation donnee , le droit du public de 
ne pas etre importune par le gouvernement doit ceder 
le pas au droit du gouvernement de s’immiscer dans la 
vie privee des particuliers afin de realiser ses fins et, 
notamment, d’assurer l’application de la loi. [Je souli- 
gne; soulignement dans l’original omis.] 

[137] Un deuxieme facteur qui me permet de 
conclure que l’attente de A.M. en matiere de vie 
privee n’etait pas objectivement raisonnable est le 
fait qu’il n’etait pas present au moment de la fouille. 
J’ajouterai qu’etant donne qu’aucun des eleves ne se 
trouvait dans le gymnase de l’ecole au moment de 
la fouille, il n’y avait aucun risque qu’une reaction 
positive erronee du chien renifleur devant un sac a 
dos porte par un eleve puisse entralner une fouille 
corporelle — plus envahissante — de l’eleve. 

[138] Le fait que le sac a dos de A.M. a non 
seulement ete laisse sans surveillance, mais qu’il 
etait place bien en vue constitue un troisieme fac¬ 
teur. Rien n’indique que le sac a dos ait ete aban- 
donne; neanmoins, l’utilisation d’un chien renifleur 
lorsqu’un sac laisse sans surveillance est place bien 
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either worn or carried by an individual, or is placed 
in a locked compartment out of plain view. 


[139] A fourth factor is the fact that the investiga¬ 
tive technique was relatively non-intrusive. While 
it is true that the dog was able to detect the pres¬ 
ence of drugs in A.M.’s backpack, it was able to do 
so without the backpack being opened. Moreover, 
the dog was trained only to detect drugs and find 
humans. It could not therefore convey any informa¬ 
tion other than that there were drugs present. Thus, 
the use of a sniffer dog in these circumstances was 
a less intrusive investigative technique than simply 
opening A.M.’s backpack without a prior positive 
indication by the dog. 


[140] The use of a sniffer dog as an investigative 
technique did not intrude unreasonably on A.M.’s 
privacy interest, since his informational privacy 
interest was extremely limited in the school envi¬ 
ronment. Therefore, in my view, in light of the total¬ 
ity of the circumstances, A.M. did not have a rea¬ 
sonable expectation of privacy that engaged s. 8. 


3.2.3 Reasonableness of the Search 

[141] Since I am of the view that A.M. did not have 
a reasonable expectation of privacy that engaged s. 
8 of the Charter, it is not necessary to determine 
whether the search was reasonable. 

[142] Furthermore, since A.M. did not have a 
reasonable expectation of privacy in respect of his 
backpack that was sufficient to engage s. 8 of the 
Charter, and since the police were lawfully present 
at the school with the principal’s permission and 
were acting in pursuit of their duty to investigate 
and prevent crime, no individualized grounds were 
required for the police to employ their sniffer dog 
as they did in this case. 


en vue constitue une procedure moins envahissante 
que lorsqu’on y a recours pour un sac qui est soit 
porte ou transports par une personne, soit garde a 
l’abri des regards dans un easier verrouille. 

[139] Le fait que la technique d’enquete utilisee 
etait relativement peu envahissante constitue un 
quatrieme facteur. II est vrai que le chien a ete en 
mesure de detecter la presence de drogues a l’in- 
terieur du sac a dos de A.M., mais il a pu le faire 
sans qu’il soit necessaire d’ouvrir le sac a dos. De 
plus, le chien etait dresse uniquement pour detecter 
des drogues et chercher des personnes. II ne pou- 
vait done transmettre d’autres informations que la 
presence de drogues. Ainsi, l’utilisation d’un chien 
renifleur dans les circonstances constituait une 
technique d’enquete moins envahissante que ne 
l’aurait ete l’ouverture du sac a dos de A.M. sans 
qu’un chien renifleur n’ait auparavant reagi positi- 
vement a la presence de drogues. 

[140] L’utilisation d’un chien renifleur comme 
technique d’enquete ne constituait pas une atteinte 
deraisonnable au droit de A.M. au respect de sa 
vie privee etant donne que son droit au respect des 
renseignements personnels le concernant etait tres 
limite a l’ecole. J’estime par consequent, compte 
tenu de l’ensemble des circonstances, que A.M. 
n’avait pas une attente raisonnable en matiere de 
vie privee entrainant l’application de l’art. 8. 

3.2.3 Caractere raisonnable de la fouille 

[141] Puisque je suis d’avis que A.M. n’avait pas 
une attente raisonnable en matiere de vie privee 
entrainant l’application de l’art. 8 de la Charte, il 
n’est pas necessaire de determiner si la fouille etait 
raisonnable. 

[142] De plus, puisque A.M. n’avait pas a l’egard 
de son sac a dos une attente raisonnable en matiere 
de vie privee justifiant l’application de Tart. 8 de la 
Charte, et puisque les policiers se trouvaient legiti- 
mement a l’ecole avec la permission du directeur, et 
qu’ils avaient l’obligation d’enqueter sur les crimes 
et de les prevenir, les policiers n’avaient besoin 
d’aucun motif visant une personne en particular 
pour avoir recours a leur chien renifleur comme ils 
Font fait en l’espece. 


2008 SCC 19 (CanLII) 





[2008] 1 R.C.S. 


R. c. A.M. La juge Deschamps 


639 


3.2.4 Additional Comments 

[143] I have had the benefit of reading the reasons 
of Binnie J., which invite the following comments. 

[144] At para. 86 of his reasons, Binnie J. notes 
that no evidence as to the accuracy of sniffer dogs 
was adduced in the instant case. He proceeds to 
impugn the accuracy of sniffer dogs generally, 
by drawing on data gathered by the New South 
Wales Ombudsman, Review of the Police Powers 
(Drug Detection Dogs) Act 2001 (2006), conclud¬ 
ing at para. 87: “In the sniffer-dog business, there 
are many variables.” With respect, this foray into 
the accuracy of the dog used in this case is unwar¬ 
ranted. The trial proceeded on the basis that sniffer 
dogs are generally accurate. This general accuracy 
was established both as an explanation for their 
widespread use and as a basis for the argument 
that they should be accepted as a proper investiga¬ 
tive tool. This Court must confine its disposition of 
the instant case to the facts that were adduced and 
accepted at trial. It is not proper for the Court to 
consider the inaccuracy of sniffer dogs ex proprio 
motu and, in so doing, to make an assumption that 
the dog used might have been improperly trained. 


3.2.5 Section 24(2) 

[145] It is not necessary to consider excluding 
the evidence under s. 24(2) of the Charter since 
no infringement of a Charter right has been estab¬ 
lished. 

4. Conclusion 

[146] Schools are places of education, but will 
that education consist of enlightenment for the bet¬ 
terment both of students and of our free and demo¬ 
cratic society, or will schools become places where 
students become ensnared by drugs, gangs, vio¬ 
lence and anti-social behaviour? It is crucial to rec¬ 
ognize that the presence of drugs in a school cannot 
reasonably be dissociated from the physical vio¬ 
lence that attends the trafficking, purchase and use 


3.2.4 Commentaires additionnels 

[143] J’ai eu l’occasion de lire les motifs du juge 
Binnie. Je desire ajouter les commentaires sui- 
vants. 

[144] Au paragraphe 86 de ses motifs, le juge 
Binnie fait remarquer qu’aucune preuve de la babi- 
lite des chiens renifleurs n’a ete fournie en Fespece. 
II met ensuite en doute la fiabilite de ces chiens 
en general et s’appuie sur les donnees recueillies 
par l’ombudsman de la Nouvelle-Galles-du-Sud, 
Review of the Police Powers (Drug Detection Dogs) 
Act 2001 (2006), et conclut comme suit au par. 87 : 
« [lj’utilisation de chiens renifleurs comporte de 
nombreuses variables. » Avec egards, cette incur¬ 
sion dans la fiabilite du chien utilise en Fespece 
n’est pas justifiee. Au proces, on a considere que les 
chiens renifleurs sont en general babies. Cette babi- 
lite a ete reconnue tant pour expliquer leur utilisa¬ 
tion tres repandue que parce qu’elle appuie l’argu- 
ment selon lequel Futilisation de ces chiens devrait 
etre acceptee comme outil d’enquete valable. Cette 
Cour doit conbner sa decision en Fespece aux faits 
presentes et acceptes au proces. II n’est pas oppor- 
tun que notre Cour tienne compte de son propre 
chef du manque de babilite des chiens renibeurs et, 
ce faisant, qu’elle suppose que le chien utilise aurait 
ete mal dresse. 

3.2.5 Paragraphe 24(2) 

[145] II est inutile d’examiner s’il y a lieu d’ecar- 
ter les elements de preuve en application du par. 
24(2) de la Charte puisque aucune violation d’un 
droit garanti par la Charte n’a ete demontree. 

4. Conclusion 

[146] Les ecoles sont des lieux d’enseignement, 
mais cet enseignement permettra-t-il aux eleves 
d’ameliorer leur sort et celui de notre societe libre 
et democratique, ou les ecoles deviendront-elles 
des endroits ou les eleves se retrouveront pris au 
piege de la drogue, des gangs, de la violence et 
d’autres comportements antisociaux? II est crucial 
de reconnaitre que l’on ne peut pas raisonnable¬ 
nient dissocier le phenomene des drogues a l’ecole 
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of drugs. Our criminal law, education legislation 
and school board policies recognize that students 
are particularly vulnerable to the dangers posed 
by illegal drugs, dangers which are so immediate 
and grave as to be indissociable from the social 
risks posed by, for example, weapons. The intro¬ 
duction of drugs into a school is tantamount to the 
introduction of a toxic substance into an otherwise 
safe environment. Not only are drugs literally, and 
directly, toxic, but they are indirectly toxic as well 
in light of the harm and violence that attend the 
production, trafficking and consumption of drugs. 
Since drugs are readily concealed and since their 
odours are often imperceptible to humans, school 
officials are essentially powerless to confront the 
possession and trafficking of drugs in these insti¬ 
tutions of learning without the assistance of the 
police using well-trained sniffer dogs. 


[147] Drugs had infiltrated St. Patrick’s High 
School. A zero-tolerance policy for drugs was in 
effect, and parents and students alike had been 
informed that the policy existed and that it would 
be enforced by using sniffer dogs. On the day in 
question, as on other occasions, the police went to 
the school and, with the permission of the prin¬ 
cipal, used their dog to check A.M.’s unattended 
backpack in the school’s gymnasium. Only after 
the dog gave a positive indication of the presence of 
a controlled substance did the police open the uni¬ 
dentified backpack and find drugs inside, together 
with A.M.’s identification. In light of these circum¬ 
stances, A.M. did not establish a reasonable expec¬ 
tation of privacy that would preclude the use of the 
sniffer dog. 


[148] This case demonstrates the importance 
of answering the threshold question whether an 
accused had a reasonable expectation of privacy 
that engaged s. 8 of the Charter before prematurely 


du probleme de la violence physique qui va de pair 
avec le trafic, l’achat et la consommation de dro¬ 
gues. Notre droit criminel, les lois sur l’education 
et les politiques des conseils scolaires reconnais- 
sent que les eleves sont particulierement vulnera- 
bles aux dangers des drogues illicites, des dangers 
immediats si directs et si graves qu’on ne saurait les 
dissocier des risques que represented, par exemple, 
les armes pour la societe. Introduire les drogues a 
l’ecole equivaut a introduire une substance toxique 
dans un milieu par ailleurs securitaire. Les drogues 
ne sont pas seulement litteralement et directement 
toxiques, elles sont egalement indirectement toxi- 
ques si l’on considere le mal et la violence qui vont 
de pair avec la production, le trafic et la consom¬ 
mation des drogues. Comme ces drogues sont faci- 
les a dissimuler et que, souvent, elles ne degagent 
aucune odeur susceptible d’etre detectee par l’odo- 
rat humain, les autorites scolaires sont tout a fait 
impuissantes a lutter contre la possession et le trafic 
de drogues dans ces etablissements d’enseignement 
sans l’aide de policiers et de chiens renifleurs bien 
dresses. 

[147] Les drogues etaient tres repandues a l’ecole 
secondaire St. Patrick’s. Une politique de tolerance 
zero en matiere de drogues y etait appliquee; les 
parents et les eleves avaient ete informes de l’exis- 
tence de cette politique et savaient qu’elle serait 
mise en application a l’aide de chiens renifleurs. 
Le jour en question, comme a d’autres occasions, 
les policiers se sont presentes a l’ecole et, avec la 
permission du directeur de l’ecole, ils ont utilise 
leur chien pour verifier le sac a dos que A.M. avait 
laisse sans surveillance dans le gymnase de l’ecole. 
Ce n’est qu’une fois que le chien renifleur eut reagi 
positivement a la presence d’une substance designee 
que les policiers ont ouvert le sac a dos non iden- 
tifie et y ont trouve des drogues ainsi qu’une piece 
d’identite de A.M. Dans les circonstances, A.M. n’a 
pas etabli l’existence d’une attente raisonnable en 
matiere de vie privee qui empecherait l’utilisation 
d’un chien renifleur. 

[148] La presente affaire demontre l’importance 
de trancher la question preliminaire de savoir si un 
accuse avait en matiere de vie privee une attente rai¬ 
sonnable qui entrainait l’application de l’art. 8 de la 
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subjecting the investigative technique employed by 
the police to a full s. 8 analysis. In my view, the 
privacy interest affected by the use in this case of a 
sniffer dog to check A.M.’s unattended backpack in 
a school gymnasium where there were no students 
was so extremely low that it did not engage s. 8 of 
the Charter. 


[149] Because I have found that A.M. did not have 
a reasonable expectation of privacy that engaged 
s. 8 of the Charter , I would allow the appeal and 
order a new trial. 


The following are the reasons delivered by 

[150] Bastarache J. (dissenting) — A.M. has 
been charged with possession of psilocybin (magic 
mushrooms) and possession of cannabis marijuana 
for the purpose of trafficking. Police discovered the 
drugs in A.M.’s backpack after the bag was sniffed 
by a police dog trained in drug identification. The 
search took place at St. Patrick’s High School, where 
A.M. was a student. The central issue raised by this 
appeal is whether the dog sniff constituted a rea¬ 
sonable search under s. 8 of the Canadian Charter 
of Rights and Freedoms and, if not, whether the 
evidence ought to be excluded pursuant to s. 24(2). 


[151] The reasons which follow form an applica¬ 
tion of the principles I have outlined in the accom¬ 
panying case of R. v. Kang-Brown, [2008] 1 S.C.R. 
456, 2008 SCC 18. In Kang-Brown, I emphasized 
the important role sniffer dogs can play in the pre¬ 
vention and deterrence of crime and found that the 
use of these dogs is appropriate, under certain con¬ 
ditions, where police have a reasonable suspicion 
about the presence of illicit substances. In some 
instances, this suspicion will attach to a particu¬ 
lar individual, as was demonstrated in Kang-Brown 
itself. In other situations, however, police will have 
a reasonable suspicion that attaches to a particular 
activity or location rather than to a specific person. 
This generalized suspicion will form a sufficient 


Cliarte avant de soumettre prematurement la tech¬ 
nique d’enquete utilisee par la police a une analyse 
complete au regard de l’art. 8. A mon avis, le droit 
au respect de la vie privee que touchait l’utilisation 
d’un chien renifleur pour verifier le cas du sac a dos 
de A.M. laisse sans surveillance dans un gymnase 
d’ecole ou ne se trouvait aucun eleve etait si infime 
qu’il n’entrainait pas, dans les circonstances de l’es- 
pece, l’application de l’art. 8 de la Charte. 

[149] Ayant conclu que A.M. n’avait pas une 
attente raisonnable en matiere de vie privee entrai- 
nant l’application de l’art. 8 de la Charte, je suis 
d’avis d’accueillir le pourvoi et d’ordonner la tenue 
d’un nouveau proces. 

Version francaise des motifs rendus par 

[150] Le juge Bastarache (dissident) — A.M. a 
ete accuse de possession de psilocybine (champi¬ 
gnons magiques) et de possession de marijuana en 
vue d’en faire le trafic. Les policiers ont decouvert 
les drogues dans le sac a dos de A.M. apres qu’un 
chien policier dresse pour detecter la presence de 
drogues l’eut renifle. La fouille a eu lieu a l’ecole 
secondaire St. Patrick’s que frequentait A.M. Dans 
le present pourvoi, il s’agit principalement de deter¬ 
miner si l’utilisation d’un chien renifleur consti- 
tuait une fouille raisonnable au sens de l’art. 8 de 
la Charte canadienne des droits et libertes et, dans 
la negative, si les elements de preuve devraient etre 
ecartes en application du par. 24(2). 

[151] Dans les motifs qui suivent, j’applique les 
principes que j’ai exposes dans l’arret connexe R. 
c. Kang-Brown, [2008] 1 R.C.S. 456, 2008 CSC 18. 
Dans cet arret, j’ai insiste sur le role important que 
peuvent jouer les chiens renifleurs dans la preven¬ 
tion du crime et la dissuasion des criminels, et j’ai 
conclu que le recours a ces chiens est approprie, 
sous reserve de certaines conditions, lorsque la 
police a des motifs raisonnables de soupgonner la 
presence de substances illicites. Dans certains cas, 
ces soupgons viseront une personne en particulier, 
ainsi qu’il a ete demontre dans Kang-Brown. Dans 
d’autres cas, toutefois, la police aura des soup- 
cons raisonnables non pas au sujet d’une personne 
bien precise mais plutot au sujet d’un lieu ou d’une 
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basis to justify random searches of bags or lug¬ 
gage in some circumstances. Absent Parliamentary 
direction on when generalized reasonable suspi¬ 
cion will be sufficient to allow the use of sniffer 
dogs, the courts must make this determination on a 
case-by-case basis by balancing the importance of 
protecting the privacy interests of individuals with 
the public interest in preventing and investigating 
criminal activity. 


[152] In my view, using sniffer dogs to perform a 
random search for drugs at a high school can be jus¬ 
tified on the basis of a reasonable generalized sus¬ 
picion. Schools are unique environments in which 
crime prevention has a heightened importance, and 
the need to protect children from the dissemination 
of drugs must be taken into account when the req¬ 
uisite balancing is performed. This does not mean, 
however, that police may enter a school and con¬ 
duct a search whenever they please on the basis 
that drugs may be found there on any given day. 
Reasonable suspicion requires more than a mere 
hunch. Further, the suspicion must be temporally 
related to the search — police are unable to justify 
the random use of sniffer dogs by relying on a sus¬ 
picion which existed many months in the past. 


[153] In this case, the use of the dog sniff was 
not based on a current, reasonable suspicion. As 
a result, the search was unreasonable for the pur¬ 
poses of s. 8 of the Charter. The evidence found 
in A.M.’s backpack, however, ought nonetheless 
have been admissible at trial. Section 24(2) of the 
Charter requires that evidence is only excluded 
when its admission would bring the administration 
of justice into disrepute, and admission in this case 
would not have that effect. As a result, I would have 
allowed the appeal on the limited basis that the evi¬ 
dence against A.M. ought to have been admitted at 
trial notwithstanding the breach of his s. 8 rights. 


activite en particulier. Dans certaines circonstan- 
ces, ces soupgons generaux pourront justifier les 
fouilles au hasard de sacs ou de bagages. En l’ab- 
sence de directives claires du legislateur quant aux 
soupgons raisonnables qui justifieront le recours a 
des chiens renifleurs, les tribunaux doivent trancher 
cette question au cas par cas en mettant en balance 
l’importance de proteger le droit des individus au 
respect de leur vie privee et l’interet public que ser- 
vent la prevention du crime et les enquetes sur les 
activites criminelles. 

[152] A mon avis, l’utilisation de chiens reni¬ 
fleurs lors d’une fouille effectuee au hasard dans 
une ecole secondaire peut se justifier par l’existence 
de souppons generaux raisonnables. Les ecoles 
constituent un milieu particulier ou la prevention 
du crime prend une plus grande importance et ou 
il convient. lorsque l’equilibre requis est assure, de 
tenir compte de la necessite de proteger les enfants 
contre la propagation de la drogue. Cela ne signifie 
toutefois pas que les policiers peuvent, quand cela 
leur convient, entrer dans une ecole et y effectuer 
une fouille ou une perquisition au motif que l’on 
peut y trouver de la drogue n’importe quand. Les 
soupgons raisonnables exigent plus qu’une simple 
intuition. En outre, il doit exister un lien tempo- 
rel entre les soupgons et la fouille — les policiers 
ne peuvent pas justifier le recours aleatoire a des 
chiens renifleurs en invoquant des soupcons qui 
existaient il y a deja plusieurs mois. 

[153] En l’espece, l’utilisation du chien renifleur 
ne s’appuyait pas sur des soupgons raisonnables 
et actuels. Par consequent, la fouille etait abusive 
au sens de Part. 8 de la Charte. Toutefois, les ele¬ 
ments de preuve decouverts dans le sac a dos de 
A.M. auraient neanmoins du etre admis en preuve 
au proces. Le paragraphe 24(2) de la Charte pre- 
voit que des elements de preuve ne seront ecartes 
que dans les cas ou leur admission est suscepti¬ 
ble de deconsiderer l’administration de la justice; 
leur admission en l’espece n’aurait pas un tel effet. 
Par consequent, je suis d’avis que le pourvoi doit 
etre accueilli pour l’unique motif que les elements 
de preuve contre A.M. auraient du etre admis en 
preuve au proces malgre la violation des droits qui 
lui sont garantis par Part. 8. 
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I. Facts 

[154] The essential facts of this case can be 
briefly summarized. On November 7, 2002, the 
police arrived at St. Patrick’s High School and 
asked for permission to search the school for 
drugs. The principal, Mr. Bristo, agreed to the 
search, and students were directed to remain in 
their classrooms while the police used a sniffer 
dog to search three classrooms and several lock¬ 
ers in the hallway. Mr. Bristo then indicated to 
the police that they should search the gymnasium, 
where a number of student school bags were lined 
up against a wall. The police dog, Chief, sniffed 
the bags and indicated the presence of drugs in one 
of them. That bag was then searched by a police 
officer who found it to contain several bags of mar¬ 
ijuana, ten magic mushrooms, and other drug par¬ 
aphernalia. Identification indicating that the back¬ 
pack belonged to A.M. was also found and he was 
subsequently arrested and charged. 


[155] St. Patrick’s has a zero-tolerance policy 
with regards to possession of drugs and use of drugs 
in the school. Parents and students are made aware 
of this policy and are informed that the school may 
access the services of police dogs if they are avail¬ 
able. Mr. Bristo became principal of the school in 
September 2000 and at that time he contacted the 
police and gave them a “standing invitation” to 
conduct searches at the school whenever resources 
made it feasible to do so. Mr. Bristo testified that 
although he had in the past received reports from 
neighbours and parents about drug activity in and 
around the school, he had “no knowledge” that 
there might be drugs within the school on the date 
the search was performed. It was, however, “pretty 
safe to assume that they could be there”. 


I. Faits 

[154] Les faits essentiels de la presente affaire 
peuvent etre resumes brievement. Le 7 novembre 
2002, des policiers sont arrives a l’ecole secon- 
daire St. Patrick’s et ont demande la permission 
de proceder a une fouille dans l’ecole pour deter¬ 
miner s’il s’y trouvait de la drogue. Le directeur, 
M. Bristo, a consenti a la fouille et a ordonne aux 
eleves de demeurer dans leurs classes pendant 
que les policiers effectuaient, a l’aide d’un chien 
renifleur, la fouille de trois classes et de plusieurs 
casiers dans les corridors. M. Bristo a ensuite dit 
aux policiers qu’ils devraient fouiller le gymnase ou 
se trouvaient plusieurs sacs d’ecole alignes contre 
un mur. Le chien policier, Chief, a renifle les sacs 
et a signale la presence de drogues dans l’un de 
ceux-ci. Un policier a ensuite fouille ce sac et y a 
trouve plusieurs sachets contenant de la marijuana, 
dix champignons magiques ainsi que des accessoi- 
res servant a la consommation de drogues. II a ega- 
lement trouve une piece d’identite indiquant que le 
sac appartenait a A.M, qui a par la suite ete arrete 
et inculpe. 

[155] L’ecole St. Patrick’s applique une politique 
de tolerance zero en matiere de possession et de 
consommation de drogues a l’ecole. Les parents et 
les eleves sont mis au courant de cette politique et 
ils sont egalement informes que l’ecole peut avoir 
recours a des chiens policiers s’ils sont disponibles. 
M. Bristo est devenu directeur de l’ecole en sep- 
tembre 2000; il a alors communique avec la police 
pour leur donner une « invitation permanente » a 
venir effectuer des fouilles a l’ecole chaque fois que 
les ressources disponibles le permettaient. Lors de 
son temoignage, M. Bristo a declare que, meme 
si des parents et des voisins de l’ecole lui avaient 
signale dans le passe que des activites liees a la 
drogue se deroulaient dans l’ecole et aux abords 
de celle-ci, il ne possedait [TRADUCTION] « aucun 
element d’information » au sujet de la presence 
eventuelle de drogues dans l’ecole le jour meme 
de la fouille. On pouvait cependant [TRADUCTION] 
« supposer sans risque d’erreur qu’il pourrait y en 


avoir ». 


2008 SCC 19 (CanLII) 





644 


R. v. A M. Bastarache J. 


[2008] 1 S.C.R. 


II. Analysis 

A) Reasonable Expectation of Privacy 

[156] A police activity is only considered a search 
for the purposes of s. 8 of the Charter if it invades 
a reasonable expectation of privacy (R. v. Evans, 
[1996] 1 S.C.R. 8, at para. 11). This expectation 
can vary with the “nature of the matter sought to 
be protected, the circumstances in which and the 
place where state intrusion occurs, and the pur¬ 
poses of the intrusion” ( R. v. Colarusso, [1994] 1 
S.C.R. 20, at p. 53), and must be evaluated in light of 
the “totality of the circumstances” ( R. v. Edwards, 
[1996] 1 S.C.R. 128). 

[157] In my view, A.M. had a reasonable, but lim¬ 
ited, expectation of privacy in his backpack at the 
time the dog sniff occurred. Student backpacks fre¬ 
quently contain many personal items and I am pre¬ 
pared to find that A.M., like other high school stu¬ 
dents, had a subjective expectation that the contents 
of his bag were private. As I noted in Kang-Brown, 
it is relevant from an objective perspective that the 
odour identified by the dog sniff was not accessible 
to humans and that its detection provided imme¬ 
diate information about the contents of the back¬ 
pack. The sniff thus revealed a “biographical core 
of personal information” about A.M. and his per¬ 
sonal choices that would otherwise have been kept 
secret from the state. 


[158] In addition, I find that the fact that A.M. was 
not carrying his backpack at the time the search 
occurred did not remove his reasonable expecta¬ 
tion of privacy in its contents. An individual is not 
required to be physically in possession of an object 
in order for a reasonable expectation of privacy to 
be found (R. v. Buhay, [2003] 1 S.C.R. 631, 2003 
SCC 30, and R. v. Law, [2002] 1 S.C.R. 227, 2002 
SCC 10), and there is no indication in this case that 
A.M.’s backpack was in any way abandoned. To the 
contrary, the evidence suggests that A.M. and his 
classmates were likely required by school officials 


II. Analyse 

A) Attente raisonnable en matiere de vie privee 

[156] Les activites de la police ne sont conside- 
rees comme une fouille ou une perquisition au sens 
de l’art. 8 de la Charte que si elles frustrent une 
attente raisonnable en matiere de vie privee ( R. c. 
Evans, [1996] 1 R.C.S. 8, par. 11). Cette attente peut 
varier selon la « nature de ce qu’on veut proteger, 
les circonstances de l’ingerence de l’Etat et Fen- 
droit ou celle-ci se produit, et selon les huts de l’in- 
gerence » (R. c. Colarusso, [1994] 1 R.C.S. 20, p. 
53); de plus, l’attente doit etre evaluee a la lumiere 
de « l’ensemble des circonstances » (R. c. Edwards, 
[1996] 1 R.C.S. 128). 

[157] A mon avis, A.M. avait une attente raison¬ 
nable, quoique limitee, en matiere de vie privee a 
l’egard de son sac a dos lorsque le chien 1’a renifle. 
Les sacs a dos des eleves contiennent souvent de 
nombreux articles personnels et je suis dispose a 
conclure que A.M., comme les autres eleves qui fre- 
quentent une ecole secondaire, s’attendait subjecti- 
vement a ce que le contenu de son sac soit prive. 
Ainsi que je l’ai mentionne dans Kang-Brown, il est 
important de souligner, d’un point de vue objectif, 
que l’odeur qu’a detectee le chien ne pouvait pas 
etre detectee par les humains et que sa detection 
a fourni des informations directes sur le contenu 
du sac a dos. En reniflant le sac, le chien a done 
revele au sujet de A.M. et de ses choix personnels 
des « renseignements personnels d’ordre biographi- 
que » auxquels FEtat n’aurait pu autrement avoir 
acces. 

[158] Par ailleurs, j’estime que l’attente raison¬ 
nable de A.M. quant au respect de sa vie privee 
concernant le contenu de son sac a dos n’a pas 
disparu parce que A.M. ne portait pas son sac au 
moment ou la fouille a ete effectuee. II n’est pas 
necessaire qu’une personne ait la possession physi¬ 
que d’un objet pour qu’il soit possible de conclure 
a Fexistence d’une attente raisonnable en matiere 
de vie privee ( R. c. Buhay, [2003] 1 R.C.S. 631, 
2003 CSC 30, et R. c. Law, [2002] 1 R.C.S. 227, 
2002 CSC 10); et rien n’indique en Fespece que 
A.M. avait abandonne son sac a dos. Au contraire, 
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to leave their bags unattended in the gym at the 
time the search began: “there was a class . . . being 
conducted in that area when all of [the search] was 
announced. But the students were not in the gym [at 
the time of the search] as I recall. Where they had 
been directed to , I can’t testify to firmly” (A.R., at 
p. 65 (emphasis added)). Regardless of where A.M. 
and his classmates were directed to after the search 
was announced, it is in my view clear that these 
students had not abandoned their backpacks by 
leaving them in the gym that day. Further, I believe 
that a high school student who, like his classmates, 
leaves his bag unattended during gym class con¬ 
tinues to have a reasonable expectation of privacy 
in its contents. As a result, both a subjective and 
objective expectation of privacy have been estab¬ 
lished. 


[159] A.M.’s reasonable expectation of privacy is, 
however, diminished by the fact that this dog sniff 
occurred at the school. Schools are highly regulated 
environments where the threat of dangerous weap¬ 
ons and illicit drugs must be taken very seriously 
by school officials charged with maintaining an 
effective and safe learning environment. Students 
are aware of the importance both society at large 
and school administrators place on the school envi¬ 
ronment, and have a diminished expectation of pri¬ 
vacy as a result. This diminished expectation was 
emphasized by this Court in R. v. M. (M.R.), [1998] 
3 S.C.R. 393: 


. . . the reasonable expectation of privacy of a student 
in attendance at a school is certainly less than it would 
be in other circumstances. Students know that their 
teachers and other school authorities are responsible 
for providing a safe environment and maintaining order 
and discipline in the school. They must know that this 
may sometimes require searches of students and their 
personal effects and the seizure of prohibited items. It 
would not be reasonable for a student to expect to be free 
from such searches. A student’s reasonable expectation 


il ressort de la preuve que les responsables de 
l’ecole ont vraisemblablement oblige A.M. et ses 
camarades de classe a laisser leurs sacs sans sur¬ 
veillance dans le gymnase au moment ou la fouille 
a commence : [TRADUCTION] « un cours se derou- 
lait a cet endroit lorsque tout cela [la fouille] a ete 
annonce. Mais, d’apres ce que je me rappelle, les 
eleves n’etaient pas dans le gymnase [au moment de 
la fouille]. Je ne peux pas dire avec certitude ou on 
leur avait dit de se rendre »(d.a., p. 65 (je souligne)). 
Peu importe l’endroit ou l’on a ordonne a A.M. et a 
ses camarades de classe de se rendre apres que la 
fouille eut ete annoncee, il est clair selon moi que 
ces eleves n’avaient pas abandonne leurs sacs a dos 
en les laissant dans le gymnase ce jour-la. De plus, 
je considere que l’eleve d’une ecole secondaire qui, 
comme ses camarades de classe, laisse son sac sans 
surveillance continue d’avoir une attente raisonna- 
ble en matiere de vie privee a l’egard du contenu de 
son sac. Par consequent, l’existence d’une attente 
a la fois objective et subjective en matiere de vie 
privee a ete etablie. 

[159] L’attente raisonnable de A.M. en matiere 
de vie privee est cependant reduite parce que la 
fouille a l’aide du chien renifleur s’est deroulee a 
l’ecole. Les ecoles sont des milieux tres reglemen- 
tes oil la menace que posent les armes dangereuses 
et les drogues illicites doit etre prise tres au serieux 
par les autorites scolaires qui ont la responsabilite 
de maintenir un milieu d’apprentissage efficace 
et sur. Les eleves sont conscients de l’importance 
que la societe en general et les administrateurs 
scolaires accordent au milieu scolaire et ils ont en 
consequence une attente reduite en matiere de vie 
privee. Notre Cour a bien souligne l’existence de 
cette attente reduite dans R. c. M. (M.R.), [1998] 3 
R.C.S. 393 : 

. . . l’attente raisonnable en matiere de vie privee d’un 
eleve a l’ecole est surement moindre que celle qu’il 
aurait dans d’autres circonstances. Les eleves savent 
que leurs enseignants et autres autorites scolaires ont 
la responsabilite de procurer un environnement sur et 
de maintenir l’ordre et la discipline dans l’ecole. Ils doi- 
vent savoir que cela peut parfois commander la fouille 
d’eleves et de leurs effets personnels de meme que la 
saisie d’articles interdits. Un eleve ne peut pas raison- 
nablement s’attendre a etre exempte de telles fouilles. 
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of privacy in the school environment is therefore sig¬ 
nificantly diminished, [para. 33] 

[160] My conclusion is thus that although A.M. 
had a reasonable expectation of privacy in his back¬ 
pack, this expectation was significantly diminished 
as a result of the fact that this search occurred at 
a school. Privacy interests do not need to be of 
the highest form to attract s. 8 protection ( Buhay, 
at para. 22), but the degree of the interest will be 
taken into account in the remainder of the analysis 
(M. (M.R.), at para. 34). 

B) Reasonable Search Authorized by Common 

Law 

(1) Lawful Police Duty 

[161] The police were issued an open invitation 
to attend St. Patrick’s High School to search for 
drugs anytime they had resources available to do 
so. The search conducted on November 7, 2002 
was an attempt to identify individuals carrying ille¬ 
gal drugs in order to ensure the continued safety 
of the school environment, and this activity thus 
falls within the police powers to preserve the peace 
and prevent crime ( Dedman v. The Queen, [1985] 2 
S.C.R. 2, at p. 32; R. v. Mann, [2004] 3 S.C.R. 59, 
2004 SCC 52, at para. 26). 


(2) Nature of the Search 

[162] In Kang-Brown, I identified numerous fea¬ 
tures which make searches of bags using sniffer 
dogs minimally intrusive on an individual’s rea¬ 
sonable expectation of privacy. These include the 
fact that these searches are expedient and therefore 
create minimal inconvenience for the individual; 
the fact that the only information revealed by the 
dog sniff is the presence or absence of drugs; and 
the fact that the presence of drugs can be signalled 
in a completely non-threatening manner. In this 
case, it is also significant that A.M. was not even 
present when the search occurred and that there 
was therefore absolutely no interference with his 


L’attente raisonnable en matiere de vie privee d’un eleve 
dans l’environnement scolaire est done serieusement 
reduite. [par. 33] 

[160] Je conclus done que, meme si A.M. avail 
une attente raisonnable en matiere de vie privee a 
l’egard de son sac a dos, cette attente etait serieu¬ 
sement reduite parce que la fouille a ete effec¬ 
tuee dans une ecole. II n’est pas necessaire que le 
droit a la vie privee soit du plus haut degre pour 
que la garantie de Part. 8 s’applique {Buhay, par. 
22); toutefois, l’etendue du droit sera prise en consi¬ 
deration dans le reste de l’analyse {M. (M.R.), 
par. 34). 

B) Fouille raisonnable autorisee par la common 

law 

(1) Obligation legale des policiers 

[161] Les policiers ont regu une invitation gene- 
rale leur permettant de se presenter n’importe 
quand a l’ecole secondaire St. Patrick’s pour y cher- 
cher de la drogue quand ils avaient les ressources 
necessaires a leur disposition. La fouille effectuee 
le 7 novembre 2002 avait pour but d’identifier les 
personnes qui avaient en leur possession des dro¬ 
gues illicites afin de preserver la securite a l’ecole; 
cette mesure fait done partie des pouvoirs attribues 
a la police pour assurer le maintien de la paix et la 
prevention du crime ( Dedman c. La Reine, [1985] 
2 R.C.S. 2, p. 32; R. c. Mann, [2004] 3 R.C.S. 59, 
2004 CSC 52, par. 26). 

(2) Nature de la fouille 

[162] Dans Kang-Brown, j’ai precise de nombreu- 
ses caracteristiques qui font en sorte que la fouille de 
sacs effectuee a l’aide de chiens renifleurs constitue 
une atteinte minimale a l’attente raisonnable d’une 
personne en matiere de vie privee. II s’agit notam- 
ment du fait que la fouille est effectuee rapidement 
et ne cause done pas trap d’inconvenients a la per¬ 
sonne, le fait que la seule information que transmet 
le chien renifleur est la presence ou l’absence de 
drogues, et le fait que la presence de drogues peut 
etre signalee d’une maniere qui n’a absolument lien 
de menacant. En l’espece, il est egalement impor¬ 
tant de mentionner que A.M. n’etait meme pas 
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bodily integrity and no creation of an embarrassing 
or humiliating encounter. 


C) Standard for Conducting the Search 

[163] I found in Kang-Brown that a search of lug¬ 
gage using sniffer dogs would be deemed reasonable 
where it was based on a reasonable suspicion. This 
lowered standard for instigating a search is, in my 
view, appropriate, given the important preventative 
potential of sniffer dogs and the minimal intrusion 
caused by searches of this nature. I further found 
that in some situations, it would be appropriate for 
police to base this search not on individualized sus¬ 
picion related to a particular individual, but rather 
on a generalized suspicion attaching to a particular 
activity or location. Although it was not necessary 
for the outcome of the appeal in Kang-Brown, it 
was my conclusion that a public bus terminal was 
one example of an environment where it was rea¬ 
sonable for police to use sniffer dogs to perform 
random searches where they had a generalized sus¬ 
picion about the presence of drugs, providing that 
a reasonably informed member of the travelling 
public would have been aware of the possibility of 
random searches involving the use of dogs. 


[164] In my view, schools are another environ¬ 
ment in which it is appropriate to base random 
searches of bags on the lowered standard of a gener¬ 
alized reasonable suspicion. I reach this conclusion 
by weighing the public interest in preventing and 
deterring the presence of drugs in schools with the 
rights of students to be free from state interference. 
The balancing of privacy interests with the suppres¬ 
sion of crime always underlies the s. 8 analysis and 
must be performed every time the court is asked 
to consider the reasonableness of a police proce¬ 
dure (R. v. Tessling, [2004] 3 S.C.R. 432, 2004 SCC 
67, at paras. 17-18; Hunter v. Southam Inc., [1984] 
2 S.C.R. 145, at pp. 159-60; R. v. Plant, [1993] 3 
S.C.R. 281, at p. 293). 


present lorsque la fouille a ete effectuee et qu’il n’y 
a done eu aucune atteinte a son integrite corporelle 
ni creation d’une situation humiliante ou embarras- 
sante. 

C) Norme a suivre pour proceder a la fouille 

[163] J’ai conclu dans Kang-Brown que la fouille 
de bagages a l’aide de chiens renifleurs serait repu- 
tee raisonnable si elle etait fondee sur des sou peons 
raisonnables. A mon avis, cette norme moins exi- 
geante pour proceder a une fouille est appropriee 
etant donne l’important potentiel preventif de l’uti- 
lisation de chiens renifleurs et l’atteinte minimale 
qu’entrainent les fouilles de cette nature. J’ai en 
outre conclu que, dans certains cas, il serait appro- 
prie pour les policiers de fonder cette fouille non 
pas sur les souppons specifiques concernant une 
personne en particulier, mais plutot sur les soup- 
pons generaux que suscitent une activite ou un 
endroit en particulier. Meme si cela n’etait pas 
necessaire pour Tissue du pourvoi dans Kang- 
Brown, j’ai conclu qu’une gare d’autobus constitue 
un exemple d’un lieu ou il est raisonnable pour les 
policiers d’avoir recours a des chiens renifleurs lors 
de fouilles effectuees au hasard lorsqu’ils ont des 
souppons generaux au sujet de la presence de dro¬ 
gues, a la condition que des voyageurs raisonnable - 
ment informes soient au courant de la possibility de 
fouilles au hasard a l’aide de chiens. 

[164] A mon avis, les ecoles constituent un autre 
milieu ou il convient d’appliquer dans les cas de 
fouilles au hasard de sacs la norme moins exigeante 
des souppons raisonnables generaux. J’en arrive a 
cette conclusion apres avoir mis en balance Tin- 
teret du public a prevenir et empecher la presence 
de la drogue dans les ecoles et le droit des eleves 
d’etre a l’abri de Tingerence de l’Etat. La recher¬ 
che d’un equilibre entre le droit a la protection de 
la vie privee et la repression du crime est toujours a 
la base de l’analyse que requiert Tart. 8 et elle doit 
etre effectuee chaque fois que le tribunal est appele 
a examiner le caractere raisonnable d’une proce¬ 
dure policiere (R. c. Tessling, [2004] 3 R.C.S. 432, 
2004 CSC 67, par. 17-18; Hunter c. Southam Inc., 
[1984] 2 R.C.S. 145, p. 159-160; R. c. Plant, [1993] 
3 R.C.S. 281, p. 293). 
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[165] The increased presence of drugs at schools 
is a disturbing trend. Parliament’s concern about 
this trend is reflected in numerous pieces of legisla¬ 
tion including the Con trolled Drugs and Substances 
Act, S.C. 1996, c. 19, which makes being in or 
near a school an aggravating factor on sentencing 
for drug-related offences (s. 10(2)(a)(iii)), and the 
Education Act, R.S.O. 1990, c. E.2, which requires 
school administration to suspend students found in 
possession of illicit drugs (s. 306(1), para. 2) and 
expel those found trafficking (s. 309(1), para. 5). 
This Court has also recognized the gravity of drugs 
in our school systems. In M. (M.R.), Cory J., writing 
for the majority, found that the escalation of illicit 
substances in the school environment represents a 
threat to the ability of teachers and administrators 
to care for and educate this country’s children: 


In recent years, problems which threaten the safety 
of students and the fundamentally important task of 
teaching have increased in their numbers and gravity. 
The possession of illicit drugs and dangerous weap¬ 
ons in the schools has increased to the extent that they 
challenge the ability of school officials to fulfill their 
responsibility to maintain a safe and orderly environ¬ 
ment. [para. 36] 

[166] In M. (M.R.). the majority of this Court 
determined that a vice-principal’s search of a 
13-year-old student was reasonable despite the fact 
that it was not authorized by a warrant. The search 
was conducted in the presence of a police officer 
after several students reported that the youth was 
likely to be carrying drugs. Marijuana was found. 
In concluding that the search was reasonable, the 
Court emphasized that the need to protect students 
and create an orderly atmosphere for learning 
necessitated according school authorities a reason¬ 
able degree of discretion and flexibility. The altered 
approach was also appropriate, given the students’ 
reduced expectation of privacy while at school. 


[165] La presence accrue de drogues dans les ecoles 
constitue une tendance preoccupante. Le legislateur 
a traduit son inquietude au sujet de cette tendance 
dans divers textes legislates. La Loi reglementant 
certaines drogues et autres substances, L.C. 1996, 
ch. 19, prevoit que le fait de se trouver a l’interieur 
d’une ecole ou pres d’une ecole constitue une circons- 
tance aggravante dans la determination de la peine a 
infliger pour une infraction liee aux drogues (sous- 
al. 10(2)a)(iii)). La Loi sur l education, L.R.O. 1990, 
ch. E-2, oblige les autorites scolaires a suspendre les 
eleves trouves en possession de drogues illicites (par. 
306(1), disposition 2) et a renvoyer ceux qui font le 
trafic de drogues (par. 309(1), disposition 5). Notre 
Cour a egalement reconnu la gravite du probleme 
que constitue la presence de drogues dans le reseau 
scolaire. Dans M. (M.R.), le juge Cory, s’exprimant 
au nom des juges majoritaires, a estime que la pre¬ 
sence de plus en plus repandue de substances illicites 
dans le milieu scolaire represente une menace pour 
la capacite des enseignants et des administrateurs de 
s’occuper de l’education des enfants de notre pays : 

Au cours des dernieres annees, il y a eu accroissement 
en nombre et en gravite des problemes qui menacent la 
securite des eleves et la tache fondamentalement impor- 
tante de l’enseignement. La possession de drogues illi¬ 
cites et le port d’armes dangereuses dans les ecoles sont 
devenus si repandus qu’ils menacent la capacite des res- 
ponsables d’une ecole de remplir leur devoir de mainte- 
nir un environnement sur et ordonne. [par. 36] 

[166] Dans M. (M.R.), les juges majoritaires de 
notre Cour ont decide que la fouille d’un eleve de 
treize ans par le directeur-adjoint etait raisonna- 
ble meme si elle n’etait pas autorisee en vertu d’un 
mandat. La fouille a ete effectuee en presence d’un 
policier apres que plusieurs eleves eurent indique 
que l’adolescent en cause avait probablement de 
la drogue sur lui. On a trouve de la marijuana. En 
concluant que la fouille etait raisonnable, la Cour 
a souligne qu’il etait necessaire, pour proteger les 
eleves et creer une atmosphere ordonnee propice a 
l’acquisition de connaissances, de laisser aux auto¬ 
rites scolaires un pouvoir discretionnaire et une 
latitude raisonnables. II etait egalement approprie 
d’appliquer la norme modifiee etant donne l’attente 
moindre des eleves en matiere de vie privee pendant 
qu’ils se trouvent a l’ecole. 
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[167] Although the Court in M. (M.R.) went on 
to find that the special nature of the school envi¬ 
ronment did not authorize police (or agents of the 
police) to proceed without a warrant, that finding 
related specifically to traditional police searches 
(M. (M.R.), at para. 56). As has been discussed, a 
sniffer-dog search is unique from other forms of 
police search because of its minimally intrusive 
nature. The standard applicable to other forms of 
police searches in schools is therefore not necessar¬ 
ily applicable to dog searches. 


[168] In my view, the incredible importance 
of preventing drug activity in schools, the highly 
regulated nature of the school environment, the 
reduced expectation of privacy students have while 
at school, and the minimally intrusive nature of 
dog-sniff searches all support a finding that police 
may use sniffer dogs to search in schools where 
there is a reasonable suspicion of drug activity. 
Further, I believe it is irrational to conclude that 
school administrators or police must have an indi¬ 
vidualized suspicion before they are able to con¬ 
duct dog-sniff searches in schools. This would 
require that information about a particular stu¬ 
dent be obtained before a search could occur and 
would limit searches to specific individuals. Such 
an approach fails to recognize that in many cases, 
school authorities will be aware that there is a drug 
problem within the school without knowing specif¬ 
ically which students are likely to be carrying illicit 
substances on any particular day. 


[169] A reasonable suspicion about the presence 
of drugs at school may result from tips by com¬ 
munity members, parents, or other students, and 
it is unreasonable to assume that these individuals 
will always be able to identify the particular indi¬ 
viduals believed to be involved. It is also possible 


[167] Bien que la Cour ait ensuite conclu dans 
M. (M.R.) que la nature particuliere du milieu sco- 
laire n’autorise pas la police (ou les mandataires de 
la police) a proceder a une fouille sans mandat, cette 
conclusion s’appliquait specifiquement aux fouilles 
traditionnelles effectuees par la police (M. (M.R.), 
par. 56). Ainsi que nous l’avons vu, la fouille effec- 
tuee a l’aide d’un chien renifleur se distingue des 
autres formes de fouilles effectuees par la police en 
raison de son caractere peu envahissant. La norme 
applicable aux autres formes de fouilles effectuees 
dans des ecoles par la police ne s’applique done pas 
necessairement aux fouilles effectuees a l’aide de 
chiens. 

[168] A mon avis, fimportance primordiale de 
reprimer dans les ecoles les activites liees a la 
drogue, la nature tres reglementee du milieu sco- 
laire, l’attente reduite des eleves en matiere de vie 
privee pendant qu’ils se trouvent a l’ecole et le 
caractere peu envahissant des fouilles effectuees 
a l’aide de chiens renifleurs sont autant d’elements 
qui permettent de conclure que les policiers peuvent 
avoir recours a des chiens renifleurs pour effectuer 
des fouilles dans des ecoles lorsqu’ils peuvent rai- 
sonnablement soupqonner que s’y deroulent des 
activites liees a la drogue. De plus, j’estime qu’il 
est illogique de conclure que les administrateurs 
scolaires ou les policiers doivent avoir des soup- 
cons portant sur une personne en particulier avant 
de pouvoir effectuer des fouilles a l’aide de chiens 
renifleurs dans des ecoles. II faudrait alors obtenir 
des informations au sujet d’un eleve en particulier 
avant meme que la fouille puisse etre effectuee, de 
sorte que les fouilles ne viseraient que des person- 
nes bien precises. Une telle approche ne tient pas 
compte du fait que, dans de nombreux cas, les auto¬ 
rites scolaires seront conscientes de l’existence d’un 
probleme de drogue dans l’ecole sans savoir quels 
eleves exactement sont susceptibles d’avoir en leur 
possession des substances illicites un jour donne. 

[169] Les soupgons raisonnables au sujet de la 
presence de drogues dans une ecole peuvent etre 
fondes sur des tuyaux que donnent des membres de 
la collectivite, des parents ou d’autres eleves, et il 
n’est pas raisonable de supposer que ces personnes 
seront toujours en mesure d’identifier les individus 
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that a reasonable suspicion develops as a result of 
drug paraphernalia being found on school property. 
Once again, while the discovery of these materi¬ 
als may be sufficient to raise a reasonable suspi¬ 
cion about the presence of drugs, it will frequently 
not be possible to determine who is actually in pos¬ 
session of them before a search occurs. Indeed, 
the very reason sniffer dogs are so effective in the 
school environment is their ability to determine, 
specifically, where drugs are located. The principal 
of St. Patrick’s High School testified as follows: 


[Although the staff is vigilant, kids who are engaged in 
this type [of] activity don’t want to be caught. They go 
out of their way to hide things around the building or 
hide it on their person. The . . . ability of the police to 
come in with the dogs, who are specially trained, allows 
us to conduct a search very, very quickly in the build¬ 
ing. Because when the dogs come in, it takes approxi¬ 
mately two hours maybe at the most ... so you can do 
something like that very quickly and very thoroughly 
because the dogs are very, very well-trained. 

(A.R., at p. 46) 

Requiring that school authorities or police know 
exactly where drugs are located before the search 
occurs significantly hinders the benefits of this kind 
of search technique. 

[170] As I noted in Kang-Brown, a random search 
based on generalized suspicion also has the bene¬ 
fit of being non-targeted in nature. This minimizes 
the risk of inappropriate profiling and reduces the 
stigma associated with being searched. Students 
in a school being randomly searched by dogs are 
aware that they are not being singled out and that 
they are not the subject of any particular suspicion, 
and no student is therefore required to be embar¬ 
rassed by being targeted for investigation. 

[171] Further, it is in my view extremely important 
to consider the incredible impact random sniffer- 
dog searches in schools may have on preventing 


qu’elles croient etre impliques. II se peut egalement 
que la decouverte sur le terrain de l’ecole d’acces- 
soires facilitant la consommation de drogues soit 
a l’origine de soupgons raisonnables. Encore une 
fois, bien que la decouverte de tels articles puisse 
suffire a susciter des soupcons raisonnables quant a 
la presence de drogues, il sera souvent impossible 
de determiner, avant qu’une fouille soit effectuee, 
qui a de la drogue en sa possession. En fait, la veri¬ 
table raison pour laquelle les chiens renifleurs sont 
si efficaces dans le milieu scolaire est qu’ils sont en 
mesure de determiner avec exactitude l’endroit ou 
se trouve la drogue. Le directeur de l’ecole secon- 
daire St. Patrick’s a declare ce qui suit: 

[TRADUCTION] [M]eme si le personnel est vigilant, les 
enfants qui se livrent a ce type d’activite ne veulent pas 
etre pris. Ils s’efforcent de cacher des objets aux abords 
de l’edifice ou de les dissimuler sur eux. La possibilite 
que des policiers viennent a l’ecole avec des chiens, 
qui sont specialement dresses, nous permet de fouiller 
1’immeuble tres tres rapidement. Parce que, lorsque les 
chiens viennent a l’ecole, il faut environ deux heures 
tout au plus [. . .] vous pouvez done agir tres rapidement 
et tres efficacement parce que les chiens sont vraiment 
tres bien dresses. 

(d.a., p. 46) 

En obligeant les autorites scolaires ou les policiers 
a savoir exactement ou se trouve la drogue avant 
que la fouille soit effectuee, on diminue considera- 
blement les avantages que comporte cette techni¬ 
que de fouille. 

[170] Ainsi que je l’ai mentionne dans Kang- 
Brown, une fouille effectuee au hasard sur le fonde- 
ment de soupcons generaux offre aussi l’avantage 
de ne pas etre ciblee. Cela reduit les risques qu’il y 
ait profilage abusif et attenue l’embarras lie au fait 
d’etre fouille. Les eleves d’une ecole dans laquelle 
une fouille au hasard est effectuee a l’aide de chiens 
savent qu’ils ne sont pas vises specifiquement et 
qu’aucun soupgon particulier ne pese sur eux; par 
consequent, aucun eleve n’a a se sentir embarrasse 
parce qu’il est vise par une enquete. 

[171] Par ailleurs, j’estime qu’il est de la plus 
haute importance de tenir compte des repercussions 
considerables que les fouilles effectuees au hasard 
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drug activity from occurring at these locations. 
The highly efficient and extremely accurate nature 
of sniffer-dog searches creates a real threat to indi¬ 
viduals seeking to bring drugs into our schools. In 
fact, the very possibility that this kind of search 
may occur is likely to deter some potential drug 
traffickers from taking the risk of being caught. In 
my view, it is the scope and effectiveness of the 
search which creates the threat and leads to the 
deterrence. Restricting dog-sniff searches to spe¬ 
cific individuals therefore minimizes the preventa¬ 
tive effect of this kind of search in an environment 
where prevention ought to be of paramount impor¬ 
tance. 


[172] This does not mean, however, that police 
ought to be able to conduct random dog searches 
in any school at any time. As I have indicated, stu¬ 
dents continue to possess a reasonable expectation 
of privacy while at school, and the public interest in 
preventing and detecting crime using sniffer dogs 
must be balanced against the privacy interests of 
students. It is for that reason that a reasonable sus¬ 
picion that drug activity is occurring at the school 
must exist prior to any search. Further, it is insuf¬ 
ficient that a search be based on a suspicion which 
existed at some time in the past; rather, the reason¬ 
able suspicion underlying the search must have a 
temporal connection to the search itself. 


[173] In Kang-Brown , I found that police have 
an ongoing reasonable suspicion about drug activ¬ 
ity occurring at this country’s airports and bus and 
train depots. This ongoing suspicion has resulted in 
the creation of Operation Jetway, a special RCMP 
initiative aimed specifically at trying to minimize 
the use of our public transportation systems for 
the movement of illicit substances. In my view, it 
would be inappropriate to find that this same ongo¬ 
ing suspicion exists in all schools. Although it is 
true that the presence of drugs on school premises 


dans des ecoles a l’aide de chiens renifleurs peu- 
vent avoir sur la prevention des problemes de dro¬ 
gues a ces endroits. La grande efficacite et la tres 
grande fiabilite des fouilles effectuees a l’aide de 
chiens renifleurs represented une veritable menace 
pour les personnes qui cherchent a introduire des 
drogues dans nos ecoles. En fait, la simple possi¬ 
bility qu’une fouille de ce genre puisse etre faite 
est susceptible de dissuader certains trahquants de 
drogues potentiels de courir le risque de se faire 
prendre. A mon avis, c’est l’etendue et l’efficacite de 
la fouille qui creent la menace et ont un effet dis- 
suasif. En limitant a des personnes bien determi- 
nees les fouilles effectuees a l’aide de chiens reni¬ 
fleurs, on reduit en consequence l’effet preventif de 
ce genre de fouilles dans un milieu ou la prevention 
devrait etre primordiale. 

[172] Cela ne signifie toutefois pas que la police 
doit etre en mesure d’effectuer en tout temps et 
dans n’importe quelle ecole des fouilles au hasard 
a l’aide de chiens. Ainsi que je l’ai deja mentionne, 
les eleves continuent d’avoir une attente raison- 
nable en matiere de vie privee pendant qu’ils se 
trouvent a l’ecole et l’interet du public dans la pre¬ 
vention et la detection du crime a l’aide de chiens 
renifleurs doit etre soupese au regard du droit a la 
vie privee des eleves. C’est pourquoi il doit exis- 
ter, avant qu’une fouille puisse etre effectuee, des 
motifs raisonnables de soupconner que des activi- 
tes liees a la drogue se deroulent a l’ecole. De plus, 
il ne suffit pas que la fouille soit fondee sur des 
soupcons ayant existe a un moment ou a un autre 
dans le passe; au contraire, il doit exister un lien 
temporel entre les soupcons raisonnables a l’origine 
de la fouille et la fouille elle-meme. 

[173] Dans Kang-Brown, j’ai conclu que la police 
a toujours raison de soupconner la presence de 
drogue dans les aeroports, les gares d’autobus et les 
gares ferroviaires de notre pays. Ces soupcons sont 
a l’origine de l’operation Jetway, un programme 
special que la GRC a mis sur pied afin precisement 
de tenter de reduire l’utilisation de nos reseaux de 
transport public pour le transport de substances 
illicites. A mon avis, il n’y a pas lieu de conclure 
que des soupgons de ce genre existent a l’egard de 
toutes les ecoles. S’il est vrai que la presence de 
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is becoming an escalating problem in Canada, I am 
unprepared to conclude that school officials and 
police have a constant reasonable suspicion that 
drugs will be found in any school at any time. To 
make such a finding without more evidence on the 
subject would be to erode the reasonable suspicion 
standard of any meaning and to significantly under¬ 
mine the rights of youths in this country. 


[174] Since a generalized, ongoing suspicion does 
not exist in relation to schools, it is necessary for 
each random dog-sniff search to be justified on the 
basis of a suspicion that drugs will be located at 
that specific location at the specific time the search 
is being performed. 

[175] Although it is necessary that a dog-sniffer 
search in a school be related to a reasonable sus¬ 
picion that drugs will be located on the premises 
at the time the search occurs, I do recognize that it 
is unreasonable to expect that a sniffer-dog search 
will occur at the precise moment that a reasonable 
suspicion is first formed. Such a standard fails to 
recognize that when information about drugs on 
the premises is received, school officials may need 
time to consult with each other before determining 
how to proceed. It is also unrealistic to assume that 
a tip about the presence of drugs will only raise a 
reasonable suspicion for an hour or a day or a week 
after it is received. How long the suspicion lasts 
will depend in large part on the nature of the infor¬ 
mation received and on whether it is supplemented 
by additional indicators that the presence of drugs 
continues. In every instance, the key inquiry is 
whether there is sufficient basis on which to form 
a reasonable suspicion about the presence of drugs 
at the time the search occurs. In my view, school 
authorities who receive information about the pres¬ 
ence of drugs on school premises ought to proceed 
as follows: 


drogues a l’ecole constitue un probleme qui ne cesse 
de s’aggraver au Canada, je ne suis pas dispose a 
conclure que les autorites scolaires et la police ont 
toujours raison de soupconner qu’il sera possible de 
trouver des drogues en tout temps et dans n’importe 
quelle ecole. Tirer une telle conclusion en l’absence 
d’autres elements de preuve a cet egard aurait pour 
effet de faire perdre tout son sens a la norme des 
soupcons raisonnables et de porter serieusement 
atteinte aux droits des jeunes de ce pays. 

[174] Comme il n’existe pas a l’egard des ecoles 
des soupcons constants et generaux, il est essentiel 
que chaque fouille effectuee au hasard a l’aide de 
chiens renifleurs puisse se justifier par des motifs 
permettant de soupconner qu’il sera possible de 
trouver de la drogue a I’endroitprecis et au moment 
precis oil la fouille est effectuee. 

[175] Bien qu’il soit necessaire que la fouille 
effectuee dans une ecole a l’aide d’un chien reni- 
fleur se fonde sur des motifs raisonnables de soup¬ 
conner qu’il sera possible de trouver de la drogue 
sur les lieux au moment ou la fouille se deroule, 
je reconnais qu’il est irrealiste de s’attendre a ce 
que cette fouille soit effectuee a l’instant meme 
ou les soupcons raisonnables prennent naissance. 
Une telle norme ne tient pas compte du fait que, 
lorsqu’elles recoivent des informations au sujet de 
la presence de drogues sur les lieux, les autorites 
de l’ecole peuvent avoir besoin de temps pour se 
consulter avant de decider de la facon de proceder. 
Il est egalement illogique de supposer qu’un tuyau 
donne au sujet de la presence de drogues ne susci- 
tera des motifs raisonnables que pendant une heure, 
un jour ou une semaine apres qu’il a ete fourni. La 
duree des soupcons dependra en grande partie de 
la nature des informations recues et de l’existence 
d’indices additionnels continuant que des drogues 
sont encore presentes a l’ecole. Dans chaque cas, 
la question essentielle est celle de savoir s’il existe 
des motifs suffisants de soupconner la presence de 
drogues au moment ou la fouille est effectuee. A 
mon avis, la direction d’une ecole qui recoit des 
informations concernant la presence de drogues 
dans l’ecole devrait proceder de la maniere sui- 
vante : 
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1. The school authorities must satisfy themselves 
that the information giving rise to the reasonable 
suspicion is credible. The information itself may 
come from a variety of sources including one or 
more students, a teacher’s or principal’s own obser¬ 
vations, tips from parents or community members, 
physical evidence of drugs found on school prop¬ 
erty, or any combination of these sources. 


2. Once information about drugs at the school is 
deemed credible, school authorities may then deter¬ 
mine the best strategy for responding to the con¬ 
cern. This may involve working cooperatively with 
police or drug and alcohol agencies, as is required 
by the Ontario Schools: Code of Conduct (2001), 
(authorized by the s. 301(1) of the Education Act). 


3. In some situations, the reasonable suspicion may 
be such that school officials wish to invite police 
to perform a random search at their school. Given 
the realities of police resources, it is unrealistic to 
assume that a search will be feasible the same day 
an invitation is issued. For that reason, it is per¬ 
missible for school officials to issue police with an 
“open invitation” to search the school. 


4. When police resources enable a search to occur, 
school officials must determine whether their rea¬ 
sonable suspicion about the presence of drugs on 
the premises still exists. It is not permissible for a 
search to occur on the basis of a reasonable suspi¬ 
cion which existed in the past, and school authori¬ 
ties must be satisfied that they have a current rea¬ 
sonable suspicion that drugs will be found on the 
premises on the day the search occurs. 


[176] With respect, I think the distinction 
between a search initiated by school authorities 


1. La direction de l’ecole doit s’assurer que les 
informations a l’origine des soupcons raisonnables 
sont dignes de foi. Ces informations peuvent prove- 
nir de diverses sources, ou d’une combinaison de 
sources, notamment d’un ou de plusieurs eleves, 
d’observations faites par un enseignant ou un direc- 
teur, de tuyaux fournis par des parents ou des mem- 
bres de la collectivite, ou d’une preuve materielle 
confirmant la presence de drogues a l’ecole. 

2. Une fois qu’elle considere dignes de foi les infor¬ 
mations regues au sujet de la presence de drogues 
a l’ecole, la direction de l’ecole peut determiner la 
meilleure strategie pour regler le probleme. II peut 
lui etre necessaire a cette fin de collaborer avec 
la police et les organismes de lutte contre l’alcoo- 
lisme et la toxicomanie, ainsi que l’exige le Code de 
conduite (2001) des ecoles de l’Ontario (adopte en 
vertu du par. 301(1) de la Loi sur Veducation ). 

3. Dans certaines situations, les souppons raison¬ 
nables peuvent etre tels que la direction de l’ecole 
souhaite inviter la police a effectuer une fouille 
au hasard a l’ecole. Compte tenu des ressources 
dont dispose la police, il est irrealiste de supposer 
qu’une fouille pourra etre effectuee le jour meme 
ou une telle invitation est faite. C’est pourquoi il est 
permis aux directions des ecoles d’inviter de fagon 
generale les policiers a venir en tout temps a l’ecole 
pour y effectuer des fouilles. 

4. Lorsque la police a les ressources necessaires 
pour effectuer une fouille, la direction de l’ecole 
doit determiner si elle a encore des motifs raison¬ 
nables de soupgonner la presence de drogues sur 
les lieux. Une fouille ne peut pas etre effectuee 
sur le fondement de soupcons raisonnables qui 
existaient dans le passe, et la direction de l’ecole 
doit etre convaincue qu’elle a des motifs raison¬ 
nables et actuels de soupgonner que de la drogue 
pourra etre trouvee sur les lieux le jour meme de la 
fouille. 

[176] Avec egards, j’estime qu’il n’est pas impor¬ 
tant de faire une distinction entre une fouille 
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who ask for police assistance and a search initiated 
by the police who ask school authorities for assist¬ 
ance is of no moment. Nor is it necessary to go into 
a deep analysis of the “open invitation”. In every 
case, what is occurring is a cooperative effort to 
assure a safe environment for students by prevent¬ 
ing the sale and use of drugs. What matters is that 
the search be undertaken only when a reasonable 
suspicion can be established and related in time to 
that particular search. 


[177] The process I have suggested above ensures 
that an appropriate balance will be struck between 
the public interest in preventing drug activity 
at schools and the privacy interests of students. 
Allowing random searches on the basis of a cur¬ 
rent, reasonable suspicion ensures that students are 
not subjected to unfounded invasions of their pri¬ 
vacy while simultaneously protecting the valuable 
role sniffer-dog searches may play at preventing 
and deterring drugs in the school system. 


[178] Finally, I wish to reiterate my finding in 
Kang-Brown that random drug sniff searches must 
only occur where it is established that reasonably 
informed members of the public would have been 
aware that they may be used. Although the provi¬ 
sion of such knowledge does not make it reason¬ 
able to base a search on generalized reasonable 
suspicion (this must be determined on a case-by- 
case basis by balancing the requisite factors), it is a 
necessary precondition to a finding that a random 
search is reasonable within the meaning of s. 8 of 
the Charter. 


[179] In this case, I am satisfied that students at St. 
Patrick’s High School were given sufficient notice 
that a random sniffer-dog search might occur. They 
clearly had the required knowledge. The school has 
a zero-tolerance policy for drugs and the trial judge 
determined that students were aware of the policy 
and were aware of the fact that it may be enforced 


effectuee a l’initiative de la direction d’une ecole 
qui demande l’aide de la police et une fouille effec¬ 
tuee a l’initiative de la police qui demande l’aide de 
la direction d’une ecole. II n’est pas non plus neces- 
saire de se lancer dans une analyse approfondie de 
l’« invitation generale ». Dans chaque cas, les inte- 
resses s’efforcent de collaborer pour garantir aux 
eleves un milieu sur en empechant la vente et la 
consommation de drogues. II importe que la fouille 
ne soit effectuee que lorsque des soupcons raison- 
nables peuvent etre etablis et ont un lien temporel 
avec la fouille en cause. 

[177] La procedure suggeree ci-dessus permet 
d’assurer un juste equilibre entre l’interet du public 
d’empecher que des activites liees a la drogue se 
deroulent dans nos ecoles et le droit a la vie privee 
des eleves. En permettant que des fouilles soient 
effectuees au hasard lorsqu’il existe des soupcons 
raisonnables et actuels, on s’assure que les eleves 
ne font pas l’objet d’atteintes injustifiees a leur vie 
privee tout en preservant le role tres utile que jouent 
les fouilles effectuees a l’aide de chiens renifleurs 
pour prevenir et decourager la presence de drogues 
dans les ecoles. 

[178] Enfin, je souhaite repeter la conclusion 
que j’ai tiree dans Kang-Brown selon laquelle on 
ne saurait effectuer des fouilles au hasard a l’aide 
de chiens renifleurs que s’il est etabli que des 
gens raisonnablement bien informes auraient su 
qu’elles pouvaient avoir lieu. Bien qu’il ne devienne 
pas acceptable, en raison de cette connaissance, 
de fonder une fouille sur des soupcons raisonna¬ 
bles generaux (cette question devant etre tran- 
chee au cas par cas en fonction des facteurs 
applicables), il s’agit d’une condition prealable 
essentielle pour conclure qu’une fouille effectuee 
au hasard est raisonnable au sens de l’art. 8 de la 
Charte. 

[179] En l’espece, je suis convaincu que les eleves 
de l’ecole secondaire St. Patrick’s avaient ete suffi- 
samment informes de la possibility qu’une fouille 
puisse etre effectuee au hasard a l’aide d’un chien 
renifleur. Ils avaient clairement la connaissance 
requise. L’ecole applique une politique de tolerance 
zero en matiere de drogues et le juge du proces 
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using drug detector dogs ((2004), 120 C.R.R. (2d) 
181, 2004 ONCJ 98, at para. 5). 


[180] There is, however, no evidence that the 
sniffer-dog search which led police to arrest A.M. 
was founded on a current reasonable suspicion that 
drugs would be found. While I accept that the prin¬ 
cipal of St. Patrick’s High School was concerned 
about the presence of drugs at his school, concern 
is insufficient to justify a random search. The fact 
that the school had received calls in the past from 
parents and neighbours about the use of drugs is 
also an insufficient basis. Principal Bristo testi¬ 
fied that he had no knowledge that the police were 
planning on searching the school on November 7, 
2002 (A.R., at p. 47) and, importantly, when asked 
if he had any knowledge that there might be drugs 
within the school on that date he replied “ I had 
no knowledge of it. It’s . . . pretty safe to assume 
that they could be there” (A.R., at p. 49 (empha¬ 
sis added)). The trial judge concluded on the basis 
of these answers that school authorities had little 
more than a “reasonably well-educated guess” 
(para. 16) that drugs would be at the school on the 
day the search was conducted, and I agree with 
that conclusion. The evidence likewise indicates 
that the police themselves had no direct awareness 
as to the possible existence of drugs at the school 
on the day the search occurred (A.R., at p. 84). In 
their view, the search was conducted solely because 
it was requested by the school principal (A.R., at 
p. 77). As a result, the requisite generalized sus¬ 
picion was lacking and the search must there¬ 
fore be found to be in contravention of s. 8 of the 
Charter. 


D) Admission of the Evidence 

[181] Section 24(2) of the Charter requires that the 
admissibility of evidence obtained in violation of an 
individual’s Charter rights be considered. Evidence 
will only be excluded when, having regard to all 


a determine que les eleves etaient au courant de 
cette politique et qu’ils savaient qu’elle pouvait etre 
appliquee a l’aide de chiens dresses pour detecter la 
presence de drogues ((2004), 120 C.R.R. (2d) 181, 
2004 ONCJ 98, par. 5). 

[180] II n’y a cependant aucune preuve que la 
fouille effectuee a l’aide d’un chien renifleur qui a 
permis aux policiers d’arreter A.M. se fondait sur 
des motifs raisonnables et actuels de soupconncr 
que des drogues pourraient etre decouvertes. Je 
reconnais que le directeur de l’ecole secondaire 
St. Patrick’s s’inquietait de la presence de dro¬ 
gues dans son ecole, mais une simple inquietude 
ne suffit pas pour justifier une fouille au hasard. 
II ne suffit pas non plus que l’ecole ait repu dans 
le passe des appels de parents et de voisins de 
l’ecole au sujet de la consommation de drogues. 
Le directeur Bristo a declare qu’il ignorait que la 
police projetait de fouiller l’ecole le 7 novembre 
2002 (d.a., p. 47) et, ce qui est important, lorsqu’on 
lui a demande s’il savait qu’il pouvait y avoir des 
drogues a l’ecole le jour en question, il a repondu 
[TRADUCTION] « Je n’en savais rien. On peut sup- 
poser sans risque d’erreur qu’il pourrait y en avoir » 
(d.a., p. 49 (je souligne)). Le juge du proces a conclu 
en se fondant sur ces reponses que la direction de 
l’ecole n’avait rien d’autre qu’une [TRADUCTION] 
« supposition raisonnablement fondee sur l’expe- 
rience » (par. 16) selon laquelle il y aurait des dro¬ 
gues a l’ecole le jour de la fouille et je souscris a 
cette conclusion. Il ressort de meme de la preuve 
que les policiers eux-memes n’etaient pas directe- 
ment au courant de la presence possible de drogues 
a l’ecole le jour ou ils ont effectue la fouille (d.a., 
p. 84). Selon les policiers, la fouille n’a ete effec¬ 
tuee qu’a la demande du directeur de l’ecole (d.a., p. 
77). En consequence, il n’y avait pas, comme cela 
etait requis, de soupgons generaux et il faut done 
conclure que la fouille contrevenait a l’art. 8 de la 
Cliarte. 

D) Admission des elements de preuve 

[181] Le paragraphe 24(2) de la Charte exige 
un examen de l’admissibilite des elements de 
preuve obtenus en violation de droits individuels 
garantis par la Charte. Les elements de preuve 
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the circumstances, its admission would bring the 
administration of justice into disrepute (Law, R. v. 
Collins, [1987] 1 S.C.R. 265; R. v. Stillman, [1997] 
1 S.C.R. 607). The circumstances to be considered 
in making this determination can be grouped into 
three categories: 

(1) the effect of admitting the evidence on the fairness 
of the subsequent trial, (2) the seriousness of the police’s 
conduct, and (3) the effects of excluding the evidence 
on the administration of justice. Trial judges are under 
an obligation to consider these three factors. 

(Law, at para. 33, relying on Collins .) 

(1) Trial Fairness 

[182] The concept of trial fairness is concerned 
with the continued effects of self-incrimination 
and, where an “accused, in violation of his Charter 
rights, is compelled to incriminate himself at the 
behest of the state by means of a statement, the use 
of the body or the production of bodily samples”, 
admission of the resulting evidence would gen¬ 
erally affect the fairness of the trial (Stillman, at 
para. 80). This kind of evidence is referred to as 
“conscriptive” (Law, at para. 34, citing Stillman, at 
para. 80). 

[183] Where, as here, however, the evidence 
is non-conscriptive because it existed independ¬ 
ently of the violation and did not emanate from the 
accused, its admission will not affect trial fairness 
(Buhay, at para. 50, citing Stillman and Evans). 


(2) Seriousness of the Breach 

[184] Assessing the seriousness of the breach 
requires a determination of “whether it was com¬ 
mitted in good faith, or was inadvertent or of a 
merely technical nature, or whether it was delib¬ 
erate, wilful or flagrant”: R. v. Therens, [1985] 1 
S.C.R. 613, at p. 652. It is also relevant to consider 
whether the violation was motivated by a situation 
of urgency or necessity, the obtrusiveness of the 


ne seront ecartes que s’il est etabli, eu egard aux 
circonstances, que leur utilisation est susceptible 
de deconsiderer l’administration de la justice (Law, 
R. c. Collins, [1987] 1 R.C.S. 265; R. c. Stillman, 
[1997] 1 R.C.S. 607). Les facteurs a examiner pour 
prendre cette decision peuvent etre regroupes en 
trois categories : 

(1) l’effet de l’utilisation de la preuve sur l’equite du 
proces a venir; (2) la gravite de la conduite de la police; 

(3) l’effet de l’exclusion de la preuve sur l’administration 
de la justice. Au proces, les juges sont terms de prendre 
ces trois facteurs en consideration. 

(Law, par. 33, s’appuyant sur Collins .) 

(1) L’equite du proces 

[182] La notion d’equite du proces s’attache aux 
effets continus de l’auto-incrimination et lors- 
que « l’accuse, en violation de ses droits garantis 
par la Charte, est force de s’incriminer sur l’ordre 
de l’Etat au moyen d’une declaration, de l’utilisa¬ 
tion de son corps ou de la production de substances 
corporelles », l’utilisation de la preuve ainsi obte- 
nue porterait generalement atteinte a l’equite du 
proces (Stillman, par. 80). II s’agit de ce que l’on 
appelle la preuve « obtenue en mobilisant l’accuse 
contre lui-meme » (Law, par. 34, citant Stillman, 
par. 80). 

[183] Toutefois, lorsque la preuve, comme en 
l’espece, n’est pas obtenue en mobilisant l’accuse 
contre lui-meme parce qu’elle existait indepen- 
damment de l’atteinte et qu’elle n’emanait pas de 
l’accuse, son utilisation ne touchera pas l’equite 
du proces (Buhay, par. 50, citant Stillman et 
Evans). 

(2) La gravite de la violation 

[184] La gravite de la violation est evaluee en 
fonction de « la question de savoir si elle a ete com- 
mise de bonne foi ou par inadvertance ou si elle est 
de pure forme, ou encore s’il s’agit d’une violation 
deliberee, volontaire ou flagrante » : R. c. Therens, 
[1985] 1 R.C.S. 613, p. 652. II y a lieu de determiner 
egalement si l’atteinte a ete motivee par une situa¬ 
tion d’urgence ou de necessite et de tenir compte 
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search, and the individual’s expectation of privacy 
{Buhay, at para. 52). 

[185] The trial judge determined that this breach 
“must be seen on the less serious end of the scale” 
(para. 22), and I agree with that conclusion. It is 
significant that the search occurred in an envi¬ 
ronment where there is a diminished expecta¬ 
tion of privacy and that the search itself was of 
a non-intrusive nature. It is also significant that 
the police conducted the search in cooperation 
with the school principal and that they believed 
this gave them the authority to do so. Constable 
McCutchen testified that he understands that the 
police respond to requests from schools in order 
to “assist” where there is a problem with drugs. 
He estimated that in his 10 years with the Ontario 
Provincial Police Canine Unit, he has conducted 
dog-sniff searches in 140 schools (A.R., at p. 74). 
Constable Callander was another officer who par¬ 
ticipated in the search at St. Patrick’s. He has been 
with the Clearwater Police Force for 27 years and 
testified that searches of this nature are “common 
practice” (A.R., at p. 79) and are conducted upon 
invitation from school principals (A.R., at p. 79). 
In my view, this evidence supports a finding that 
the officers involved in this search were unaware 
that using dog sniffs to search the school in the 
circumstances of this case breaches the Charter if 
there is no reasonable suspicion that drugs will be 
found. 


[186] The evidence also indicates that school 
authorities were not aware that this kind of search 
constituted a breach of the Charter. The principal 
of St. Patrick’s High School testified that he feels 
bound by the Education Act to provide a safe and 
orderly environment in the school (A.R., at p. 47) 
and that he needs the cooperation of the police 
to help discover drugs in the building (A.R., at p. 
45). He further testified that although he is unable 
to arbitrarily select a locker or a bag and search 
it without “something more” (A.R., at p. 59), the 
police do not need to provide him with any specific 
information indicating a need for a search in order 


du caractere envahissant de la fouille ainsi que des 
attentes de la personne en matiere de vie privee 
{Buhay, par. 52). 

[185] Le juge du proces a estime que cette viola¬ 
tion [TRADUCTION] « doit etre consideree comme 
mineure » (par. 22) et je souscris a sa conclu¬ 
sion. II est revelateur que la fouille se soit derou- 
lee dans un milieu ou l’attente en matiere de vie 
privee est reduite et que la fouille elle-meme ait 
ete peu envahissante. II est egalement revelateur 
que les policiers aient effectue la fouille en colla¬ 
boration avec le directeur de l’ecole et qu’ils aient 
cru que celui-ci les y avaient autorises. L’agent 
McCutchen a declare qu’il croit comprendre que 
les policiers repondent aux demandes des ecoles 
afin de les [TRADUCTION] « aider » lorsqu’il y a 
un probleme de drogues. II a estime avoir effec¬ 
tue des fouilles a l’aide de chiens renifleurs dans 
140 ecoles au cours de ses dix annees au sein de 
l’unite canine de la Police provincial de l’Ontario 
(d.a., p. 74). L’agent Callander a lui aussi participe 
a la fouille a l’ecole St. Patrick’s. II fait partie du 
service de police de Clearwater depuis 27 ans et 
il a declare que les fouilles de cette nature etaient 
[TRADUCTION] « pratique courante » (d.a., p. 79) 
et etaient effectuees a la demande des directeurs 
d’ecole (d.a., p. 79). A mon avis, ces temoignages 
permettent de conclure que les policiers ayant par¬ 
ticipe a la fouille ignoraient que l’utilisation de 
chiens renifleurs pour fouiller l’ecole dans les cir- 
constances de l’espece contrevenait a la Charte en 
l’absence de motifs raisonnables de soupgonner 
que des drogues y seraient decouvertes. 

[186] II ressort egalement de la preuve que la 
direction de l’ecole ignorait que de telles fouilles 
contrevenaient a la Charte. Le directeur de l’ecole 
secondaire St. Patrick’s a declare qu’il estime etre 
oblige par la Loi sur Veducation de maintenir a 
l’ecole un environnement sur et ordonne (d.a., p. 
47) et qu’il a besoin de la collaboration de la police 
pour decouvrir la drogue qui se trouve dans l’edi- 
fice (d.a., p. 45). II a ajoute que, meme s’il ne peut 
choisir arbitrairement un easier ou un sac et le 
fouiller sans [TRADUCTION] « autre motif » (d.a., 
p. 59), les policiers n’ont pas besoin, pour effectuer 
une fouille, de lui fournir d’autres informations 
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to proceed (A.R., at p. 53). In his view, the arrange¬ 
ment he had with police at the time A.M.’s bag was 
searched allowed a random search to be conducted 
by sniffer dogs at any time, and was restricted only 
by the availability of police resources (A.R., at 
p. 53). 

[187] This evidence is sufficient to establish that 
the Charter breach in this case was neither deliber¬ 
ate nor wilful. Both the school officials and police 
officers involved were acting in good faith when the 
sniffer-dog search was performed and, as I result, 
I find that the breach was inadvertent. This factor, 
combined with the diminished expectation of pri¬ 
vacy and the non-intrusive nature of the search, 
leads me to conclude that the breach was not of a 
serious nature. 

(3) Effect of Exclusion on the Reputation of 

the Administration of Justice 


[188] The final stage of the s. 24(2) analysis con¬ 
siders whether excluding the evidence would have a 
detrimental effect on the administration of justice. 
This generally requires consideration of “whether 
the unconstitutionally obtained evidence forms a 
crucial part of the Crown’s case and, where trial 
fairness is not affected, the seriousness of the 
underlying charge” (Law, at para. 39). 


[189] It is clear that the evidence obtained by 
the search is necessary to substantiate the charges 
against A.M., and it therefore forms a crucial part 
of the Crown’s case. In addition, the trafficking 
charges against A.M. are of a serious nature, and 
the fact that the offence occurred within a school is 
an aggravating element. 

[190] In my view, all of the aforementioned fac¬ 
tors favour allowing this evidence to be admitted. 
Although this search was not performed on the 
basis of a reasonable suspicion that drugs would 
be found, it was conducted in good faith. The 


specifiques indiquant que celle-ci est necessaire 
(d.a., p. 53). Selon le directeur, l’arrangement qu’il 
avait conclu avec la police et qui s’appliquait lors- 
que le sac de A.M. a ete fouille permettait qu’une 
fouille au hasard soit effectuee en tout temps a l’aide 
de chiens renifleurs; la seule restriction etait la dis- 
ponibilite des ressources policieres (d.a., p. 53). 

[187] Ces elements de preuve permettent d’etablir 
que la violation de la Charte en l’espece n’etait ni 
deliberee ni volontaire. La direction de l’ecole et 
les policiers ont agi de bonne foi lors de la fouille 
effectuee a l’aide du chien renifleur et, par conse¬ 
quent, j’estime que la violation a ete commise par 
inadvertance. Combine a l’attente reduite en matiere 
de vie privee et au caractere peu envahissant de la 
fouille, ce facteur m’amene a conclure que la viola¬ 
tion n’etait pas grave. 

(3) L’effet de l’exclusion de la preuve sur la 

consideration dont jouit l’administration 

de la justice 

[188] La derniere etape de l’analyse que requiert 
le par. 24(2) consiste a examiner si l’exclusion de 
la preuve est susceptible de deconsiderer l’admi- 
nistration de la justice. II est generalement neces¬ 
saire a cette fin de determiner « si les elements de 
preuve obtenus de fagon inconstitutionnelle consti¬ 
tuent une partie vitale de la preuve du ministere 
public et, d’autre part, lorsqu’il n’y a pas atteinte 
a l’equite du proces, sur la gravite de l’accusation 
sous-jacente » (Law, par. 39). 

[189] II est clair que les elements de preuve obte¬ 
nus grace a la fouille sont necessaires pour etablir 
le bien-fonde des accusations portees contre A.M. 
et qu’ils constituent done une partie vitale de la 
preuve du ministere public. De plus, les accusations 
de trafic de stupefiants portees contre A.M. sont 
graves et le fait que l’infraction ait ete commise 
dans une ecole constitue un facteur aggravant. 

[190] A mon avis, tous les facteurs susmention- 
nes favorisent l’admission des elements de preuve. 
La fouille n’a pas ete effectuee sur le fondement 
de motifs raisonnables de soupconner que des dro¬ 
gues seraient decouvertes, mais elle a ete faite de 
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search was non-intrusive in nature and occurred 
in an environment where the expectation of pri¬ 
vacy was diminished. The evidence obtained was 
non-conscriptive in nature and does not affect the 
fairness of the trial. As a result, it is my view that 
excluding this evidence would bring the adminis¬ 
tration of justice into disrepute and that the trial 
judge erred by failing to admit it at trial. 


[191] For these reasons, I would allow the appeal 
on the limited basis that the evidence against A.M. 
ought to have been admitted. 

Appeal dismissed, Bastarache, Deschamps 
and Rothstein JJ. dissenting. 
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bonne foi. La fouille etait peu envahissante et elle 
s’est deroulee dans un milieu ou l’attente en matiere 
de vie privee etait reduite. Les elements de preuve 
n’ont pas ete obtenus en mobilisant l’accuse contre 
lui-meme et ils ne portent pas atteinte a l’equite du 
proces. Par consequent, j’estime que l’exclusion 
de la preuve est susceptible de deconsiderer fad- 
ministration de la justice et que le juge du proces 
a commis une erreur en refusant de l’admettre au 
proces. 

[191] Pour ces raisons, je suis d’avis d’accueillir 
le pourvoi pour l’unique motif que les elements 
de preuve contre A.M. auraient du etre admis au 
proces. 

Pourvoi rejete, les juges Bastarache, 
Deschamps et Rothstein sont dissidents. 
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Her Majesty The Queen Appellant ■ 

v. 

Brandon Roy Dyment Respondent 

INDEXED AS: R. V. DYMENT 

File No.: 19786. 

1987: April 8; 1988: December 8. 

Present: Dickson C.J. and Beetz, McIntyre, Lamer, 
Wilson, Le Dain * and La Forest JJ. 

ON APPEAL FROM THE SUPREME COURT OF 
PRINCE EDWARD ISLAND, APPEAL DIVISION 

Constitutional law — Charter of Rights — Unrea¬ 
sonable search or seizure — Doctor taking blood 
sample from emergency patient without his consent or 
knowledge — Blood sample taken for medical purposes 
but given to police officer — Analysis of blood sample 
used to secure conviction of impaired driving — No 
legal requirement at the time for person to give police 
blood sample — Whether or not the taking of blood 
sample by police amounted to seizure under s. 8 of the 
Charter — Whether or not such taking was unreason¬ 
able — Whether or not evidence of blood analysis 
should be under s. 24(2) of the Charter — Canadian 
Charter of Rights and Freedoms, ss. 8. 24(2) — Crimi¬ 
nal Code, R.S.C. 1970, c. C-34, ss. 236, 237(2). 


A doctor treating appellant in a hospital after a traffic 
accident collected a vial of free-flowing blood for medi¬ 
cal purposes without appellant’s knowledge or consent. 
Shortly after, appellant explained that he had consumed 
a beer and medication. The doctor, after taking the 
blood sample, spoke to the police officer who had 
attended at the accident and at the end of their conver¬ 
sation gave him the sample. The officer had not noted 
any evidence of appellant’s drinking, had not requested a 
blood sample from either the appellant or the doctor and 
had no search warrant. The sample was analyzed and 
appellant was subsequently charged and convicted of 
impaired driving. At the time, s. 237(2) of the Criminal 
Code did not require a person to give a blood sample. 


The Supreme Court of Prince Edward Island, Appeal 
Division, dismissed an appeal from a judgment of the 


Sa Majeste La Reine Appelante 
c. 

Brandon Roy Dyment Intime 

a 

REPERTORIE: R. C. DYMENT 

N° du greffe: 19786. 

1987: 8 avril; 1988: 8 decembre. 

* Presents: Le juge en chef Dickson et les juges Beetz, 
McIntyre, Lamer, Wilson, Le Dain* et La Forest. 

EN APPEL DE LA DIVISION D’APPEL DE LA COUR yj 
SUPREME DE L’lLE-DU-PRlNCE-EDOUARD 
c 

Droit constitutionnel — Charte des droits — Fouillez: 
ou saisie abusive — Prelevement d'un echantillon dec. 
sang par un medecin sur un patient a I’urgence sans sorQ 
consentement ou sans qu’il en ait connaissance —co 
Echantillon de sang preleve a des fins medicales, mais 
remis a un agent de police — Utilisation de Vanalyse dS~ 
Vechantillon de sang pour obtenir une declaration de 
culpabilite pour conduire avec facultes affaiblies — 
Aucune obligation legale a Vepoque de fournir un 
echantillon de sang a un agent de police — La prise de 
e possession de Vechantillon de sang par la police consti- 
tue-t-elle une saisie selon Part. 8 de la Charte? — 
Cette prise de possession etait-elle abusive? — La 
preuve de Vanalyse de sang devrait-elle etre ecartee en 
vertu de Vart. 24(2) de la Charte? — Charte canadienne 
f des droits et libertes, art. 8, 24(2) — Code criminel, 
S.R.C. 1970, chap. C-34, art. 236, 237(2). 

Un medecin qui traitait 1’appelant a 1’hopital apres un 
accident de la circulation a recueilli, a des fins medicales 
sans le consentement de 1’appelant ou sans qu’il en ait 
k connaissance, une eprouvette de sang qui coulait. Peu de 
temps apres, l’appelant a explique qu’il avait pris de la 
biere et des medicaments. Apres avoir preleve l’echantil- 
lon de sang, le medecin a parle a l’agent de police qui 
s’etait occupe de l’accident et, a la fin de leur conversa- 
h tion, lui a remis l’echantillon. Aucune constatation de 
1’agent n’indiquait que l’appelant aurait bu; il n’a pas 
demande a l’appelant de fournir un echantillon de sang 
ni au medecin d’en prelever et il n’avait pas de mandat 
de perquisition. L’echantillon a ete analyse et l’appelant 
i a par la suite ete accuse et reconnu coupable de conduite 
avec facultes affaiblies. A l’epoque, il n’existait pas 
d’obligation de fournir un echantillon de sang aux 
termes du par. 237(2) du Code criminel. 

La Division d’appel de la Cour supreme de l’Ile-du- 
j Prince-Edouard a rejete l’appel du jugement de la Cour 
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Supreme Court of Prince Edward Island which allowed 
an appeal from conviction. At issue here is whether or 
not the Appeal Division erred: (1) in holding that the 
police officer’s taking of the blood sample amounted to a 
seizure contemplated by s. 8; (2) in holding that such 
taking amounted to unreasonable search and seizure; 
and (3) in excluding the evidence of the blood analysis 
under s. 24(2). 


Held (McIntyre J. dissenting): The appeal should be 
dismissed. 

Per Beetz, Lamer and Wilson JJ.: A search will be 
reasonable if it is authorized by law, if the law itself is 
reasonable and if the manner in which the search was c 
carried out is reasonable. Receipt by the police of the 
vial of blood, given that that blood was held by the 
doctor subject to a duty to respect the patient’s privacy, 
amounted to a seizure as contemplated by s. 8 of the 
Charter. This seizure was unlawful in that it was made d 
without a warrant, was not supported by evidence estab¬ 
lishing its lawfulness, and was not justified by urgency 
or other reason. It was therefore unnecessary to inquire 
further as to whether the search was unreasonable. 


Per Dickson C.J. and La Forest J.: The officer, in 
taking the sample, breached respondent’s privacy inter¬ 
ests in it, and so effected a seizure within the meaning of 
s. 8. The term “searches or seizures” is to be read / 
disjunctively. 

Section 8 is concerned not only with the protection of 
property but also with the protection of the privacy 
interests of individuals from search or seizure. The S 
distinction between a seizure and a mere finding of 
evidence is to be made at the point where it can reason¬ 
ably be said that the individual ceased to have a privacy 
interest in the subject-matter allegedly seized. The use 
of a person’s body without his consent to obtain infor- A 
mation about him invades an area of privacy essential to 
the maintenance of his human dignity. The doctor, 
whose sole justification for taking the blood sample was 
that it was to be used for medical purposes, had no right 
to take it for other purposes or to give it to a stranger for i 
non-medical purposes unless otherwise required by law, 
and any such law would be subject to Charter scrutiny. 
The Charter protection extends to prevent a police 
officer or agent of the state from taking an intimately 


supreme de lTle-du-Prince-Edouard qui avait accueilli 
l’appel interjete contre la declaration de culpabilite. En 
l’espece il faut determiner si la Division d’appel a 
commis une erreur : (1) en concluant que la prise de 
possession de l’echantillon de sang par la police consti- 
tuait a une saisie au sens de l’art. 8; (2) en concluant 
que cette prise de possession constituait une fouille et 
une saisie abusives; et (3) en ecartant l’element de 
preuve que constituait l’analyse du sang en vertu du par. 
24(2). 

Arret (le juge McIntyre est dissident): Le pourvoi est 
rejete. q 

Les juges Beetz, Lamer et Wilson: Une fouille ne sera 
pas abusive si elle est autorisee par la loi, si la l<j£ 
elle-meme n’a rien d’abusif et si la fouille n’a pas etfc 
effectuee d’une maniere abusive. La prise de possession 
de l’eprouvette contenant du sang par la police, compte 
tenu du fait que le medecin 1’avait en sa possession, avegq 
l’obligation de respecter le droit a la vie privee d^ 
patient, constitue une saisie au sens de l’art. 8 de 1ST 
Charte. Cette saisie etait illegale parce qu’elle a ete 
effectuee sans mandat, elle n’etait pas appuyee de 
preuve etablissant sa legalite ni justifiee par l’urgence ni 
par une autre raison. II n’est done pas necessaire de 
poursuivre l’analyse pour repondre a la question de 
savoir si la fouille etait abusive. 

Le juge en chef Dickson et le juge La Forest: En 
prenant possession de l’echantillon, l’agent a porte 
atteinte au droit qu’avait l’intime a ce qu’il demeure 
confidentiel et a ainsi procede a une saisie au sens de 
Fart. 8. Les termes «fouilles, perquisitions ou saisies® 
doivent etre lus de fafon disjonctive. 

L’article 8 ne vise pas uniquement a proteger la 
propriete, mais aussi les interets en matiere de vie privee 
des particuliers contre les fouilles, les perquisitions et les 
saisies. La distinction entre une saisie et la simple 
reunion d’elements de preuve se situe au point ou il 
devient raisonnable de dire que l’individu n’a plus d’inte- 
ret intime relativement a l’objet qui serait saisi. L’utili- 
sation du corps d’une personne, sans son consentement, 
en vuc d’obtenir des renseignements & son sujet, coristi- 
tue une atteinte £ une sphere de la vie privee essentielle 
au maintien de sa dignite humaine. Le medecin, dont la 
seule justification pour recueillir l’echantillon sanguin 
etait qu’il devait servir a des fins medicales, n’avait 
aucunement le droit de le prelever a une autre fin ni de 
le donner a un etranger pour des fins autres que medica¬ 
les, a moins que la loi ne 1’exige, et toute loi de ce genre 
serait assujettie a un examen en regard de la Charte. La 
protection qu’accorde la Charte va jusqu’a interdire a un 
agent de police ou un mandataire de l’Etat de prendre 
une substance aussi personnels que le sang a un mede- 
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personal substance, such as blood, from a doctor who 
holds it subject to a duty to respect a person’s privacy. 

The seizure here was not reasonable. The violation of 
the privacy interests here was not minimal. The use of 
an individual’s blood or other bodily substances confided a 
to others for medical purposes for uses other than such 
purposes seriously violates the personal autonomy of the 
individual. The seizure here infringed upon all the 
spheres of privacy — spatial, physical and information¬ 
al. Although the needs of law enforcement are important /, 
and beneficent, there is danger when this goal is pursued 
with too much zeal. Given the danger to individual 
privacy of an easy flow of information from hospitals 
and others, the taking by the police of a blood sample 
from a doctor who has obtained it for medical purposes c 
cannot be viewed as anything but unreasonable in the 
absence of compelling circumstances of pressing 
necessity. 

The Charter breach was a very serious one: a violation 
of a person’s body is much more serious than a violation d 
of his office or even his home. The sense of privacy 
transcends the physical. The dignity of the human being 
is equally seriously violated when use is made of bodily 
substances taken by others for medical purposes in a 
manner that does not respect that limitation. The trust e 
and confidence of the public in the administration of 
medical facilities would be seriously taxed if an easy and 
informal flow of information, and particularly of bodily 
substances from hospitals to the police, were allowed. 
There are well-known and recognized procedures for r 
obtaining such evidence where the police have reason¬ 
able and probable grounds for believing a crime has 
been committed. 

Per McIntyre J. (dissenting): There was no search 8 
here. If there was a wrongful seizure, that wrongful 
seizure and the wrongful dealing with the blood sample 
lay with the doctor. Nothing indicated misconduct, 
impropriety or bad faith on the part of the police officer 
who, having received “real evidence” decisive of the A 
issue in the case, was under a duty to tender it in 
evidence. This evidence should not be excluded for its 
admission would not bring the administration of justice 
into disrepute. 
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cin qui la detient avec Pobligation de respecter la dignite 
et la vie privee de cette personne. 

La saisie en l’espece etait abusive. L’atteinte au droit 
a la vie privee n’etait pas minimale en l’espece. L’utilisa- 
tion du sang d’une personne ou d’autres substances 
corporelles confiees a des tiers a des fins medicales a 
d’autres fins porte gravement atteinte a l'autonomie 
personnelle de I’individu. En l’espece, la saisie viole tous 
les aspects de la vie privee — spaciaux, physiques et 
informationnels. Bien que la necessite d’appliquer de la 
loi soit importante et salutaire, il y a danger lorsque ce0~ 
objectif est poursuivi avec trop de zele. Compte tenu d<D 
danger que represente pour la vie privee individuelle la 
libre circulation de renseignements provenant des hopi^j 
taux et des autres, la remise a la police d’un echantilloit: 
sanguin par le medecin qui l’a obtenu a des fins medical 
les ne peut etre consideree que comme abusive en 1’abQ 

sence d’une necessite et irresistible pressante. oo 

oo 

La violation de la Charte est tres grave: une violation 
de l’integrite physique de la personne humaine est beau- 
coup plus grave que celle de son bureau ou meme de son 
domicile. La vie privee ne s’entend pas qu’au sens physi¬ 
que. La dignite de l’etre humain est tout aussi grave¬ 
ment atteinte par l’utilisation de substances corporelles, 
recueillies par des tiers a des fins medicales, d’une 
maniere qui ne respecte pas cette limite. La confiance 
que le public doit avoir dans l’administration des servi¬ 
ces medicaux serait mise a rude epreuve si Ton devait 
autoriser la circulation libre et informelle de renseigne¬ 
ments, et particulierement de substances corporelles, des 
hopitaux vers la police. II existe une procedure etablie et 
bien connue pour obtenir ce genre de preuve lorsque 
l’agent a des motifs raisonnables et probables de croire 
qu’un crime a ete commis. 

Le juge McIntyre (dissident): II n’y a eu aucune 
fouille en l’espece. S’il y a eu saisie illegale, cette saisie 
et le traitement irregulier de l’echantillon de sang sont 
imputables au medecin. Rien n’indique que l’agent de 
police se soit mal conduit ni qu’il ait fait preuve de 
mauvaise foi; et on ne peut rien reprocher a l’agent de 
police qui, ayant obtenu une «preuve materielle» deter- 
minante quant a la question en litige, devait la produire 
en preuve. La preuve ne devrait pas etre ecartee car son 
utilisation ne serait pas susceptible de deconsiderer l’ad- 
ministration de la justice. 
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C.R.R. 82, dismissing an appeal from a judgment 
of Mitchell J. (1984), 47 Nfld. & P.E.I.R. 350, 
139 A.P.R. 350, 9 D.L.R. (4th) 614, 12 C.C.C. 
(3d) 531, 8 C.R.R. 325, allowing an appeal from a 
conviction for impaired driving. Appeal dismissed, a 
McIntyre J. dissenting. 


Darrell Coombs, for the appellant. 

John Maynard, for the respondent. 

The reasons of Dickson C.J. and La Forest J. 
were delivered by 

La Forest J.— The issues in this case are 
whether the taking by a police officer of a vial of a 
patient’s blood at a hospital from, and with the 
consent of, a physician who had himself obtained it 
from a bleeding and unconscious patient, violates 
s. 8 of the Canadian Charter of Rights and Free¬ 
doms, and if so whether it should be excluded as 
evidence under s. 24(2) of the Charter in proceed¬ 
ings against the patient. 


b 


c 


d 


e 


Sections 8 and 24(2) of the Charter read as 
follows: 

r 

8. Everyone has the right to be secure against unrea¬ 
sonable search or seizure. 

24. ... 

(2) Where, in proceedings under subsection (1), a 
court concludes that evidence was obtained in a manner g 
that infringed or denied any rights or freedoms guaran¬ 
teed by this Charter, the evidence shall be excluded if it 
is established that, having regard to all the circum¬ 
stances, the admission of it in the proceedings would 
bring the administration of justice into disrepute. h 

Facts 

The respondent, Mr. Dyment, suffered a head 
laceration when, on April 23, 1982, his car left the 
highway and landed in a ditch. A doctor was ' 
called to the scene where he found Mr. Dyment in 
a bloodied condition sitting in the driver’s seat of 
the vehicle. An R.C.M.P. officer drove Mr, 
Dyment to a hospital but did not arrest or detain . 
him. Neither the doctor nor the officer noted any 
evidence that Mr. Dyment had been drinking. 


C.R.R. 82, qui a rejete un appel contre un juge- 
ment du juge Mitchell (1984), 47 Nfld. & 
P.E.I.R. 350, 139 A.P.R. 350, 9 D.L.R. (4th) 614, 
12 C.C.C. (3d) 531, 8 C.R.R. 325, qui avait 
accueilli un appel de la declaration de culpabilite 
de conduite avec facultes affaiblies. Pourvoi rejete, 
le juge McIntyre est dissident. 

Darrell Coombs, pour l’appelante. 

John Maynard, pour l’intime. 

Version franpaise des motifs du juge en chef 
Dickson et du juge La Forest rendus par 

Le juge La Forest —La question qui se pose 
en l’espece est de savoir si un agent de police, en 
prenant possession d’une eprouvette contenant le 
sang d’un patient hospitalise, remise de plein gre 
par le medecin qui l’avait lui-meme recueilli d’une 
plaie ouverte du patient inconscient, a viole Part. 8 
de la Charte canadienne des droits et libertes et, 
dans l’affirmative, si cet element de preuve doit 
etre ecarte, en vertu du par. 24(2) de la Charte, 
dans le cadre de poursuites intentees contre le 
patient. 

L’article 8 et le par. 24(2) de la Charte sont 
ainsi conpus: 

8. Chacun a droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives. 

24.... 

(2) Lorsque, dans une instance visee au paragraphe 
(1), le tribunal a conclu que des elements de preuve ont 
ete obtenus dans des conditions qui portent atteinte aux 
droits ou libertes garantis par la presente charte, ces 
elements de preuve sont ecartes s’il est etabli, eu egard 
aux circonstances, que leur utilisation est susceptible de 
deconsiderer 1’administration de la justice. 

Les faits 

L’intime, M. Dyment, a subi une laceration a la 
tete lorsque, le 23 avril 1982, sa voiture a quitte la 
route pour atterrir dans un fosse. Un medecin 
appele sur les lieux a trouve M. Dyment ensan- 
glante, assis au volant du vehicule. Un agent de la 
G.R.C. a conduit M. Dyment a l’hopital, sans 
l’arreter ni le detenir. Ni le medecin ni l’agent 
n’ont remarque que M. Dyment avait bu. 
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The doctor returned to the hospital and pre¬ 
pared to suture Mr, Dyment’s head, but before 
doing so, he held a vial under the free-flowing 
blood and collected a sample of it. This was done 
for medical purposes. The doctor thought the acci¬ 
dent might have been caused by a medical prob¬ 
lem. Shortly afterwards, Mr. Dyment told him he 
had consumed a beer and some antihistamine tab¬ 
lets, which explained to the doctor why the acci¬ 
dent happened. 

The doctor did not obtain his patient’s consent 
to obtain the blood sample. Mr. Dyment was not 
even aware of it as he was suffering from a 
concussion. I should note that at the time, under s. 
237(2) of the Criminal Code, no person was 
required to give a sample of blood. Section 238(3), 
however, now provides that, where a peace officer 
believes on reasonable and probable grounds that a 
person has committed the offence of impaired 
driving, he may require him to provide blood 
samples. 


The R.C.M.P. officer remained at the hospital 
while the doctor attended Mr. Dyment. He did not 
request a blood sample from Mr. Dyment and he 
did not ask or direct the doctor to take one. Nor 
did he see the doctor take one. After taking the 
sample, the doctor spoke to the officer. The evi¬ 
dence does not reveal what was said, but at the end 
of the conversation, the doctor handed the sample 
to the officer. The officer did not have Mr. 
Dyment’s consent to take the sample and he did 
not have a search warrant. 


The officer later had the sample analyzed, when 
a reading in excess of 100 milligrams of alcohol in 
100 milliliters of blood was obtained. Mr. Dyment 
was then charged with, and convicted of, an 
offence of being in care or control of a motor 
vehicle having consumed alcohol in such quantity 
that the proportion in his blood exceeded 80 milli¬ 
grams of alcohol in 100 milliliters of blood con¬ 
trary to s. 236 of the Criminal Code as it then 
read. 


Le medecin est revenu a l’hopital et s’est mis en 
devoir de suturer les lesions que M. Dyment avait 
a la tete, mais il a d’abord recueilli dans une 
eprouvette un echantillon du sang qui s’ecoulait de 
a ses plaies. Cela a ete fait pour des fins medicales. 
Le medecin croyait que l’accident pouvait avoir eu 
une cause medicale. Peu apres, M. Dyment lui a 
avoue qu’il avait pris une biere et des comprimes 
antihistaminiques, ce qui a permis au medecin de 
b comprendre pourquoi l’accident s’etait produit. _ 

O 

O 

co 

Le medecin n’a pas obtenu le consentement de 
son patient pour recueillir l’echantillon de sang. Mr 
c Dyment n’en a meme pas eu conscience etanD 
donne qu’il souffrait de commotion. Je dois noteiro 
qu’a l’epoque, en vertu du par. 237(2) du Code 
criminel, nul n’etait oblige de fournir un echantilg> 
d Ion de sang. Toutefois, le par. 238(3) prevoit main-- 
tenant que l’agent de la paix qui a des motifs 
raisonnables de croire qu’une personne a commis 
l’infraction de conduite avec facultes affaiblies 
peut lui ordonner de fournir des echantillons de 
e sang. 

L’agent de la G.R.C. est reste a l’hopital pen¬ 
dant que le medecin s’occupait de M. Dyment. II 
f n’a pas demande a M. Dyment de fournir un 
echantillon de sang, pas plus qu’il n’a demande ou 
ordonne au medecin d’en prelever un. II n’a pas vu 
non plus le medecin recueillir l’echantillon. Apres 
avoir preleve l’echantillon, le medecin s’est entre- 
g tenu avec l’agent. La preuve ne revele pas ce qu’ils 
se sont dit mais, a la fin de la conversation, le 
medecin a remis l’echantillon a l’agent. L’agent a 
pris l’echantillon sans le consentement de M. 
Dyment et sans avoir de mandat de perquisition. 

Plus tard, 1’agent a fait proceder a une analyse 
de l’echantillon, qui a revele un taux d’alcoolemie 
de plus de 100 milligrammes d’alcool par 100 
' millilitres de sang. M. Dyment a alors ete accuse, 
puis reconnu coupable, d’avoir conduit un vehicule 
ou d’en avoir eu la garde a l’arret alors que son 
taux d’alcoolemie depassait 80 milligrammes d’al- 
. cool par 100 millilitres de sang, contrairement a 
1’art. 236 du Code criminel, alors en vigueur. 
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The Courts Below 

Mr. Dyment then appealed to the Supreme 
Court of Prince Edward Island on the ground that 
the taking of the blood violated s. 7 (which guar¬ 
antees everyone the right to life, liberty and secu¬ 
rity of the person) and s. 8 of the Charter , and 
should have been excluded from the evidence 
under s. 24(2) because its use would, in the cir¬ 
cumstances, bring the administration of justice 
into disrepute. Mitchell J., who heard the appeal, 
agreed: see (1984), 47 Nfld. & P.E.I.R. 350. 
Section 7 had been infringed because the accused 
had not consented to the sample’s being taken or 
given to the police. He also thought s. 8 was 
violated. The taking of the sample was a seizure, 
and an unreasonable one at that. Nobody had to 
give a blood sample to the police, and the officer 
did not even have probable cause to believe it 
would yield evidence of a criminal offence. “Just 
because the doctor gave it to him without any 
fuss”, Mitchell J. stated, did “not make the taking 
of the sample any less a seizure.” “The doctor”, he 
noted, “had no authority to give the officer the 
blood and the officer had no authority, or good 
reason, for taking it.” 


Though a Charter violation does not automati¬ 
cally require the exclusion of evidence, he found 
that it should be excluded in this case. The taking 
of a specimen of a person’s bodily substances 
without consent, unless required by law or unless it 
forms part of an emergency medical procedure on 
an unconscious patient, violates the right to the 
security of the person. That right is also violated 
where a doctor who has taken a sample for medi¬ 
cal reasons gives it to another for non-medical 
purposes. A specimen taken for medical reasons 
becomes part of the patient’s personal medical 
record which should be kept confidential. The fact 
that the blood was not extracted from his body did 
not mean that he had abandoned it. Its use as 
evidence would bring the administration of justice 
into disrepute. “What happened here”, he conclud¬ 
ed, “constitutes such a gross violation of the sanc- 


Les tribunaux d’instance inferieure 

M. Dyment a alors interjete appel devant la 
Cour supreme de lTle-du-Prince-Edouard pour le 
a motif que le prelevement de sang violait l’art. 7 
(qui garantit a chacun le droit a la vie, a la liberte 
et a la securite de sa personne) et l’art. 8 de la 
Charte, et que cet element de preuve aurait du etre 
ecarte en vertu du par. 24(2), parce que son 
b utilisation, eu egard aux circonstances, etait sus-- 
ceptible de deconsiderer l’administration de la jus¬ 
tice. Le juge Mitchell, saisi de l’appel, a retenu ce^- 
moyens: voir (1984), 47 Nfld. & P.E.I.R. 350P 
L’article 7 avait ete enfreint puisque l’accusez 
n’avait pas consenti a ce que l’echantillon soif: 
recueilli ou remis a la police. II pensait aussi quq) 
l’art. 8 avait ete viole. Le prelevement de l’echang 
tillon constituait une saisie et, de plus, une saisi# 0 
d abusive. Personne n’avait l’obligation de remettre 
un echantillon de sang a la police et l’agent n’avait 
meme pas de motif raisonnable de croire que 
l’echantillon lui fournirait la preuve de la perpetra¬ 
tion d’une infraction criminelle. [traduction] 
e «Ce n’est pas parce que le medecin le lui a remis 
sans faire d’histoires*, de declarer le juge Mitchell, 
que cela ne «faisait pas moins une saisie de cette 
prise de possession de l’echantillon.* «Le medecin*, 
a-t-il dit, «n’avait pas le pouvoir de remettre le 
sang a l’agent et celui-ci n’avait pas le pouvoir d’en 
prendre possession ni de motif pour le faire.* 

Bien qu’une infraction a la Charte n’exige pas 
g automatiquement d’ecarter l’element de preuve en 
cause, il a juge qu’il devait etre ecarte en l’espece. 
Prendre un echantillon d’une substance corporelle 
d’une personne sans son consentement, a moins 
que cela ne soit requis par la loi ou que cela ne 
h fasse partie d’un traitement medical d’urgence 
pratique sur un patient inconscient, viole le droit a 
la securite de la personne. Ce droit est aussi viole 
lorsque le medecin qui a preleve un echantillon 
pour des raisons medicales le remet a un tiers pour 
' des fins non medicales. Un echantillon preleve 
pour des raisons medicales devient partie inte- 
grante du dossier medical personnel du patient, 
lequel est confidentiel. Le fait que le sang n’a pas 
- ete extrait de son corps ne signifie pas qu’il l’avait 
abandonne. Son utilisation comme element de 
preuve est susceptible de deconsiderer l’adminis- 
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tity, integrity and privacy of the appellant’s bodily 
substances and medical records that the commu¬ 
nity would be shocked and appalled if the court 
allowed the admission of this evidence in the face 
of the Charter.” 


Mitchell J., therefore, allowed the appeal. The 
Crown then appealed to the Supreme Court of 
Prince Edward Island — Appeal Division: see 
(1986), 57 Nfld. & P.E.I.R. 210. MacDonald J., 
speaking for the court, was of the view that the 
doctor’s taking of the blood in an emergency situa¬ 
tion and its subsequent transfer to the police offi¬ 
cer did not violate s. 7 of the Charter. He agreed, 
however, with the conclusion of Mitchell J. that 
the taking of the sample by the police officer 
violated s. 8 of the Charter and should have been 
excluded under s. 24(2). The taking of the blood 
sample by the police officer, he said, was a search 
and seizure because Mr. Dyment’s consent was not 
obtained and there was no warrant. It was illegal 
because the police officer had not testified that he 
had a reasonable belief that Mr. Dyment had 
committed an offence. It was also illegal because it 
offended the provisions of the regulations made 
under the Hospitals Act, R.S.P.E.I. 1974, c. H-ll. 
Section 37 of the Hospital Management Regula¬ 
tions required each hospital board to compile a 
medical record of its patients, which included the 
various steps taken in his or her medical treat¬ 
ment. Under section 47 of the regulations, a hospi¬ 
tal board is permitted to “remove, inspect or 
receive information from a medical record” only 
under certain conditions, one being when a court 
orders such action. In MacDonald J.’s view, the 
blood sample constituted part of the medical 
record since the purpose of s. 37 of the regulations 
was to keep information pertaining to patients 
confidential, and the blood sample, when analyzed, 
would disclose such information. 


tration de la justice, [traduction] «Ce qui s’est 
produit ici», conclut-il, «constitue une atteinte a 
l’inviolabilite, a l’integrite et au caractere intime 
des substances corporelles de l’appelant et des 
a dossiers medicaux tellement grave que la societe 
serait indignee et consternee si un tribunal admet- 
tait cet element de preuve en depit de la Charter 

b Le jugc Mitchell a done accueilli 1’appel. Le 
ministere public a alors interjete appel a la Divi¬ 
sion d’appel de la Cour supreme de lTle-du-Prince- 
Edouard: voir (1986), 57 Nfld. & P.E.I.R. 210. Le 
juge MacDonald, s’exprimant au nom de la Cour, 
a ete d’avis que le medecin, en recueillant le sang 
dans une situation d’urgence et en le remettant 
subsequemment a l’agent de police, n’avait pas 
enfreint l’art. 7 de la Charte. Toutefois, il parta- 
d geait la conclusion du juge Mitchell qu’en prenant 
l’echantillon l’agent de police avait enfreint l’art. 8 
de la Charte et que l’echantillon aurait du etre 
ecarte en vertu du par. 24(2). La prise de posses¬ 
sion de l’echantillon de sang par l’agent de police, 
e a-t-il dit, constituait une fouille et une saisie, 
puisque le consentement de M. Dyment n’avait pas 
ete obtenu et qu’il n’y avait pas eu de mandat. 
Elies etaient illegales parce que l’agent de police 
n’avait pas declare dans son temoignage qu’il avait 
f un motif raisonnable de croire que M. Dyment 
avait commis une infraction. Elies etaient aussi 
illegales parce qu’elles enfreignaient les disposi¬ 
tions du reglement d’application de la Hospitals 
g Act, R.S.P.E.I. 1974, chap. H-ll. L’article 37 du 
Hospital Management Regulations oblige chaque 
conseil d’hopital a constituer un dossier medical 
pour chaque patient ou patiente, dans lequel doi- 
vent etre consignees les diverses mesures prises au 
h cours de son traitement medical. En vertu de l’art. 
47 de ce reglement, un conseil d’hopital est auto¬ 
rise a [traduction] «retirer, examiner ou 
recevoir des renseignements pris dans un dossier 
medical* seulement a certaines conditions, notam- 
' ment lorsqu’un tribunal l’ordonne. Selon le juge 
MacDonald, l’echantillon de sang faisait partie 
integrante du dossier medical, puisque l’objet de 
l’art. 37 du reglement est de preserver le caractere 
. confidentiel des donnees concernant les patients et 
que l’echantillon de sang, une fois analyse, revele- 
rait ce genre d’information. 
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MacDonald J. then went on to hold that the 
evidence regarding the blood sample should be 
excluded under s. 24(2) of the Charter as bringing 
the administration of justice into disrepute. The 
breach of Mr. Dyment’s s. 8 right was flagrant. « 
Time was not a factor in the case and there were 
other investigative tools that could have been used 
to obtain the evidence. While there was no direct 
evidence that Mr. Dyment’s rights under the 
Charter had been knowingly breached, the action h 
of the police officer was so imprudent that it could 
not be condoned. He added that the breach of the 
hospital regulations would erode public confidence 
in both the administration of health services and c 
the administration of justice. 


The court, therefore, dismissed the appeal. The d 
Crown then sought and was granted leave to 
appeal to this Court. 

Grounds of Appeal 

e 

In his submission before this Court, counsel for 
the Crown submitted that the court appealed from 
erred in three different respects, namely: 

/ 

(1) in holding that the taking of possession of 
the blood sample by the police officer 
amounted to a seizure as contemplated by 
s. 8 of the Charter, 

(2) in holding that such taking was unreason- * 1 2 3 * * * * 8 
able and so infringed s. 8; 

(3) in excluding the evidence of the analysis of 
the blood under s. 24(2) of the Charter on 
the ground that the admission of this evi- A 
dence would bring the administration of 
justice into disrepute. 

Before examining these issues, it is first neces- ' 
sary to say a few words about the manner in which 
Charter rights are to be approached and more 
specifically about the nature of the right sought to 
be protected under s. 8. The issues regarding s. 7 . 
of the Charter were not addressed, and I do not 
propose to deal with them. 


Le juge MacDonald a alors juge que Felement 
de preuve que constituait Fechantillon de sang 
devait etre ecarte en vertu du par. 24(2) de la 
Charte, pour le motif qu’il serait susceptible de 
deconsiderer l’administration de la justice. L’at- 
teinte au droit confere par Part. 8 a M. Dyment 
etait flagrante. II n’y avait pas urgence en l’espece 
et il existait d’autres techniques d’investigation 
auxquelles on aurait pu avoir recours pour obtenir 
Felement de preuve. Certes, il n’y avait aucune 
preuve directe que les droits de M. Dyment en 
vertu de la Charte avaient ete sciemment violes, 
mais le comportement de l’agent de police avait ete 
imprudent au point d’etre inexcusable. Il a ajoute 
que l’infraction au reglement hospitalier minerait 
la confiance du public tant dans l’administration 
des services de sante que dans celle de la justice. 

La Cour, par consequent, a rejete l’appel. Le 
ministere public a alors demande et obtenu 1’auto- 
risation de se pourvoir devant cette Cour. 

Les moyens de pourvoi 

Au cours de sa plaidoirie devant la Cour, l’avo- 
cat du ministere public a fait valoir que la Cour 
d’appel avait erre sous trois rapports distincts, 
savoir: 

(1) en concluant que la prise de possession de 
Fechantillon de sang par l’agent de police 
constituait une saisie au sens de Fart. 8 de 
la Charte; 

(2) en concluant que cette prise de possession 
etait abusive et contrevenait done a Fart. 8; 

(3) en ecartant Felement de preuve que consti¬ 
tuait Fanalyse du sang, en vertu du par. 
24(2) de la Charte, pour le motif que son 
utilisation serait susceptible de deconsiderer 
Fadministration de la justice. 


Avant d’etudier ces questions, il est necessaire 

de dire quelques mots sur la fajon d’aborder les 

droits garantis par la Charte et, plus particuliere- 
ment, sur la nature du droit que vise a proteger 
Fart. 8. Les questions touchant Fart. 7 de la 

Charte n’ont pas ete abordees, aussi je ne compte 

pas les examiner. 
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General 

From the earliest stage of Charter interpreta¬ 
tion, this Court has made it clear that the rights it 
guarantees must be interpreted generously, and 
not in a narrow or legalistic fashion; see R. v. Big 
M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 
344. The function of the Charter, in the words of 
the present Chief Justice, then Dickson J., in 
Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at 
p. 155 “is to provide ... for the unremitting 
protection of individual rights and liberties”. It is a 
purposive document and must be so construed. 
That case dealt specifically with s. 8. It underlined 
that a major, though not necessarily the only, 
purpose of the constitutional protection against 
unreasonable search and seizure under s. 8 is the 
protection of the privacy of the individual; see 
especially pp. 159-60. And that right, like other 
Charter rights, must be interpreted in a broad and 
liberal manner so as to secure the citizen’s right to 
a reasonable expectation of privacy against gov¬ 
ernmental encroachments. Its spirit must not be 
constrained by narrow legalistic classifications 
based on notions of property and the like which 
served to protect this fundamental human value in 
earlier times. 


Indeed, it may be confusing means with ends to 
view these inherited rights as essentially aimed at 
the protection of property. The lives of people in 
earlier times centred around the home and the 
significant obstacles built by the law against gov¬ 
ernmental intrusions on property were clearly seen 
by Coke to be for its occupant’s “defence” and 
“repose”; see Semayne’s Case (1604), 5 Co. Rep. 
91 a, 77 E.R. 194, at p. 91 b and p. 195 respective¬ 
ly. Though rationalized in terms of property in the 
great case of Entick v. Carrington (1765), 19 St. 
Tr. 1029, 2 Wils. K.B. 275, 95 E.R. 807, the effect 
of the common law right against unreasonable 
searches and seizures was the protection of 
individual privacy. Viewed in this light, it should 
not be cause for surprise that a constitutionally 
enshrined right against unreasonable search and 
seizure should be construed in terms of that under¬ 
lying purpose unrestrained now by the technical 


Considerations d’ordre general 

Des le moment ou elle a eu a interpreter la 
Charte, la Cour a dit clairement que les droits 
a qu’elle garantit doivent recevoir une interpretation 
liberale et non etroite ou formaliste; voir R. c. Big 
M Drug Mart Ltd., [1985] 1 R.C.S. 295, a la p. 
344. Le r61e de la Charte, pour reprendre les 
termes du juge Dickson, maintenant Juge en chef, 
b dans 1’arrSt Hunter c. Southam Inc., [1984] 
R.C.S. 145, a la p. 155, est de pourvoir «a ^ 
protection constante des droits et libertes indivfe 
duels*. Ce document vise un objet et il doit etf£ 
interprets en ce sens. Cet arret traite specifique- 
ment de l’art. 8. II souligne qu’un objet important, 
mais non necessairement le seul, de la protection 
constitutionnelle qu’offre l’art. 8 contre les fouill^g, 
les perquisitions et les saisies abusives est la pifL 
d tection de la vie privee des particuliers: voir specia- 
lement les pp. 159 et 160. Et ce droit, a l’instar des 
autres droits garantis par la Charte, doit recevoir 
une interpretation large et liberale, de maniere a 
garantir au citoyen le droit d’etre protege contre 
e les atteintes du gouvernement a ses attentes raison- 
nables en matiere de vie privee. Son esprit ne doit 
pas etre restreint par des classifications formalistes 
etroites, fondees sur des notions de propriete ou du 
meme genre, qui ont servi autrefois a proteger 
cette valeur humaine fondamentale. 

En fait, il se peut que percevoir ces droits dont 
nous avons herites comme visant essentiellement a 
g proteger la propriete revienne a confondre les 
moyens et les fins. Autrefois, la vie des gens etait 
centree autour du domicile et Coke considerait 
nettement que les grandes barrieres erigees en 
droit pour proteger la propriete contre les intru- 
h sions gouvernementales avaient pour but d’assurer 
la «defense» et la «tranquillite» de ses occupants: 
voir Semayne’s Case (1604), 5 Co. Rep. 91 a, 77 
E.R. 194, aux pp. 91 b et 195 respectivement. Bien 
que Ton ait tente de le justifier en termes de 
' propriete dans le grand arret Entick v. Carrington 
(1765), 19 St. Tr. 1029, 2 Wils. K.B. 275, 95 E.R. 
807, le droit confere par la common law de ne pas 
etre soumis a des fouilles, a des perquisitions et a 
j des saisies abusives, avait pour effet de proteger la 
vie privee des particuliers. Dans cette optique, il ne 
devrait pas etre surprenant qu’un droit, enchasse 







[1988] 2R.C.S. 


R. c. DYMENT Le juge La Forest 


427 



tools originally devised for securing that'purpose. 
However that may be, this Court in Hunter v. 
Southam Inc. clearly held, in Dickson J.’s words, 
that the purpose of s. 8 “is ... to protect individu¬ 
als from unjustified state intrusions upon their 
privacy” {supra, p. 160) and that it should be 
interpreted broadly to achieve that end, uninhibit¬ 
ed by the historical accoutrements that gave it 
birth. He put it this way, at p. 158: 


In my view the interests protected by s. 8 are of a 
wider ambit than those enunciated in Entick v. Carring¬ 
ton. Section 8 is an entrenched constitutional provision. 
It is not therefore vulnerable to encroachment by legisla¬ 
tive enactments in the same way as common law protec¬ 
tions. There is, further, nothing in the language of the 
section to restrict it to the protection of property or to 
associate it with the law of trespass. It guarantees a 
broad and general right to be secure from unreasonable 
search and seizure. 


It should also, be noted that s. 8 does not merely 
prohibit unreasonable searches and seizures. As 
Pratte J.A. observed in Minister of National 
Revenue v. Kruger Inc., [1984] 2 F.C. 535 (C.A.), 
at p. 548, it goes further and guarantees the right 
to be secure against unreasonable search and 
seizure. 


The foregoing approach is altogether fitting for 
a constitutional document enshrined at the time 
when, Westin tells us, society has come to realize 
that privacy is at the heart of liberty in a modern 
state; see Alan F. Westin, Privacy and Freedom 
(1970), pp. 349-50. Grounded in man’s physical 
and moral autonomy, privacy is essential for the 
well-being of the individual. For this reason alone, 
it is worthy of constitutional protection, but it also 
has profound significance for the public order. The 
restraints imposed on government to pry into the 


dans la Constitution, de ne pas etre soumis a des 
fouilles, a des perquisitions et a des saisies abusi- 
ves, devrait etre interprete en fonction de l’objet 
qui le sous-tend, sans etre restreint maintenant par 
« les outils techniques originairement conqus pour 
garantir la realisation de cet objet. Quoi qu’il en 
soit, cette Cour, dans 1’arret Hunter c. Southam 
Inc., a clairement juge, pour reprendre les termes 
du juge Dickson, que l’art. 8 a pour objet «de 
b proteger les particuliers contre les intrusions injus- 
tifiees de l’Etat dans leur vie privee# (precite, a la 

р. 160) et qu’il devait etre interprete largemen^ 
pour realiser cette fin, sans que Ton soit inhibe par 

e l’attirail historique qui lui a donne naissance. Voicf 
ce qu’il affirme, a la p. 158: 

A mon avis, les droits proteges par l’art. 8 ont une 
portee plus large que ceux qui sont enonces dans l’arreb 
Entick v. Carrington. L’article 8 est une disposition: 
d constitutionnelle enchassee. Les textes legislates ne peu- 
vent done pas empieter sur cet article de la meme fagon 
que sur la protection offerte par la common law. En 
outre, le texte de Particle ne le limite aucunement a la 
protection des biens ni ne l’associe au droit applicable en 
e matiere d’intrusion. II garantit un droit general a la 
protection contre les fouilles, les perquisitions et les 
saisies abusives. 

II faudrait aussi noter que l’art. 8 ne se contente 
y pas d’interdire les fouilles, les perquisitions et les 
saisies abusives. Comme le juge Pratte le fait 
observer dans l’arret Ministre du Revenu national 

с. Kruger Inc., [1984] 2 C.F. 535 (C.A.), a la p. 
548, il va plus loin et garantit le droit a la protec- 

g tion contre les fouilles, les perquisitions et les 
saisies abusives. 

Le point de vue qui precede est tout a fait 
approprie dans le cas d’un document constitution- 
h nel enchasse a une epoque ou, selon ce que nous dit 
Westin, la societe a fini par se rendre compte que 
la notion de vie privee est au coeur de celle de la 
liberte dans un Etat moderne; voir Alan F. Westin, 
Privacy and Freedom (1970), aux pp. 349 et 350. 

' Fondee sur l’autonomie morale et physique de la 
personne, la notion de vie privee est essentielle a 
son bien-etre. Ne serait-ce que pour cette raison, 
elle meriterait une protection constitutionnelle, 
j mais elle revet aussi une importance capitale sur le 
plan de l’ordre public. L’interdiction qui est faite 
au gouvernement de s’interesser de trop pres a la 






428 


R. v. DYMENT La Forest J. 


[1988] 2S.C.R. 


lives of the citizen go to the essence of a democrat¬ 
ic state. 

Claims to privacy must, of course, be balanced 
against other societal needs, and in particular law 
enforcement, and that is what s. 8 is intended to 
achieve. As Dickson J. put it in Hunter v. South- 
am Inc., supra , at pp. 159-60: 


The guarantee of security from unreasonable search 
and seizure only protects a reasonable expectation. This 
limitation on the right guaranteed by s. 8, whether it is 
expressed negatively as freedom from “unreasonable” 
search and seizure, or positively as an entitlement to a c 
“reasonable” expectation of privacy, indicates that an 
assessment must be made as to whether in a particular 
situation the public’s interest in being left alone by 
government must give way to the government’s interest 
in intruding on the individual’s privacy in order to d 
advance its goals, notably those of law enforcement. 


The first challenge, then, is to find some means 
of identifying those situations where we should be 
most alert to privacy considerations. Those who 
have reflected on the matter have spoken of zones 
or realms of privacy; see, for example, Privacy and 
Computers, the Report of the Task Force estab- j 
lished by the Department of Communi¬ 
cations/Department of Justice (1972), especially at 
pp. 12-14. The report classifies these claims to 
privacy as those involving territorial or spatial 
aspects, those related to the person, and those that g 
arise in the information context. All three, it seems 
to me, are directly implicated in the present case. 


As noted previously, territorial claims were 
originally legally and conceptually tied to prop¬ 
erty, which meant that legal claims to privacy in 
this sense were largely confined to the home. But 
as Westin, supra, at p. 363, has observed, “[t]o ' 
protect privacy only in the home ... is to shelter 
what has become, in modern society, only a small 
part of the individual’s daily environmental need 
for privacy”. Hunter v. Southam Inc. ruptured the . 
shackles that confined these claims to property. 
Dickson J., at p. 159, rightly adopted the view 


vie des citoyens touche a l’essence meme de l’Etat I 
democratique. 

Naturellement, un equilibre doit etre etabli 
entre les revendications en matiere de vie privee et 
les autres exigences de la vie en societe, et en I 
particulier celles de l’application de la loi, et c’est 
justement ce que Part. 8 vise a realiser. Comme 
l’affirme le juge Dickson, dans l’arret Hunter c. 
Southam Inc., precite, aux pp. 159 et 160: 

La garantie de protection contre les fouilles, les per¬ 
quisitions et les saisies abusives ne vise qu’une attente 
raisonnable . Cette limitation du droit garanti par Part. 

8, qu’elle soit exprimee sous la forme negative, c’est-a3 
dire comme une protection contre les fouilles, les perqui¬ 
sitions et les saisies «abusives», ou sous la forme positives 
comme le droit de s’attendre «raisonnablement» a la 
protection de la vie privee, indique qu’il faut appreciero 
si, dans une situation donnee, le droit du public de ne 
pas etre importune par le gouvernement doit ceder le pas I 
au droit du gouvernement de s’immiscer dans la vie 
privee des particuliers afin de realiser ses fins et, notam- 
ment, d’assurer l’application de la loi. 

Alors, le premier defi a relever consiste a trouver 
le moyen de discerner les cas ou nous devrions etre 
le plus sensibles aux considerations de vie privee. 
Ceux qui ont reflechi a la question ont parle de 
domaines ou de spheres de vie privee; voir, par 
exemple, L'ordinateur et la vie privee. Rapport du 
groupe d’etude etabli conjointement par le minis- 
tere des Communications et le ministere de la 
Justice (1972), specialement aux pp. 12 a 15. Ce 
rapport repartit ainsi les revendications en matiere 
de vie privee: celles qui comportent des aspects 
territoriaux ou spatiaux, celles qui ont trait a la 
personne et celles qui sont faites dans le contexte 
informationnel. Toutes ces trois categories, me 
semble-t-il, sont directement en cause en l’espece. 

Comme nous l’avons deja souligne, les revendi¬ 
cations d’ordre territorial etaient a 1’origine legale- 
ment et conceptuellement liees a la propriete, ce 
qui signifiait que les revendications d’un droit a la 
vie privee en ce sens etaient, sur le plan juridique, 
largement confinees au domicile. Mais, comme 
Westin, precite, a la p. 363, le fait observer, [tra¬ 
duction] «proteger la vie privee au domicile seu- 
lement ... revient a proteger ce qui n’est devenu, 
dans la societe contemporaine, qu’une petite partie 
du besoin environnemental quotidien de vie privee 
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originally put forward by Stewart J. in Katz v. 
United States, 389 U.S. 347 (1967), at p. 351, that 
what is protected is people, not places. This is not 
to say that some places, because of the nature of 
the social interactions that occur there, should not 
prompt us to be especially alert to the need to 
protect individual privacy. 



This Court has recently dealt with privacy of the 
person in R. v. Pohoretsky, [1987] 1 S.C.R. 945. 
The case bears some resemblance to the present 
one, but there the doctor had taken the blood 
sample from a patient, who was in an incoherent 
and delirious state, at the request of a police 
officer. In holding this action to constitute an 
unreasonable search and seizure, my colleague 
Lamer J. underlined the seriousness of a violation 
of the sanctity of a person’s body. It constitutes a 
serious affront to human dignity. As the Task 
Force on Privacy and Computers, supra, put it, at 
p. 13: 


... this sense of privacy transcends the physical and is 
aimed essentially at protecting the dignity of the human 
person. Our persons are protected not so much against 
the physical search (the law gives physical protection in 
other ways) as against the indignity of the search, its 
invasion of the person in a moral sense. 

Finally, there is privacy in relation to informa¬ 
tion. This too is based on the notion of the dignity 
and integrity of the individual. As the Task Force 
put it (p. 13): “This notion of privacy derives from 
the assumption that all information about a person 
is in a fundamental way his own, for him to 
communicate or retain for himself as he sees fit.” 
In modern society, especially, retention of informa¬ 
tion about oneself is extremely important. We 
may, for one reason or another, wish or be com¬ 
pelled to reveal such information, but situations 
abound where the reasonable expectations of the 
individual that the information shall remain confi¬ 
dential to the persons to whom, and restricted to 
the purposes for which it is divulged, must be 


a 


b 


c 


d 


e 


f 


8 


h 


j 


de Pindividu*. L’arret Hunter c. Southam Inc. a 
brise les entraves qui limitaient ces revendications 
a la propriete. A la page 159, le juge Dickson a 
adopte a juste titre le point de vue avance initiale- 
ment par le juge Stewart dans l’arret Katz v. 
United States, 389 U.S. 347 (1967), a la p. 351, 
selon lequel ce qui est protege, ce sont les person- 
nes et non les lieux. Cela ne veut pas dire que 
certains lieux, en raison de la nature des interac¬ 
tions sociales qui s’y produisent, ne devraient pa^ 
nous inciter a etre particulierement sensibles a la 
necessite de proteger la vie privee de l’individu. co 


La Cour a recemment traite du droit a la vie 
privee de la personne dans l’arret R. c. Pohoretskyz 
[1987] 1 R.C.S. 945. Dans cette affaire qui res-^ 
semble quelque peu a celle dont nous sommes 
presentement saisis, le medecin, a la demande de 
l’agent de police, avait preleve l’echantillon de 
sang d’un patient alors qu’il etait dans un etat de 
confusion et de delire. En jugeant que cet acte 
constituait une fouille et une saisie abusives, mon 
collegue le juge Lamer a souligne la gravite d’une 
atteinte a Pintegrite physique d’une personne. Cela 
constitue une offense grave a la dignite humaine. 
Comme l’affirme le groupe d’etude dans son rap¬ 
port intitule L’ordinateur et la vie privee, precite, 
a la p. 13: 

La vie privee ne s’entend pas ici qu'au sens physique, car 
il s’agit surtout de sauvegarder la dignite de la personne 
humaine. La personne est moins protegee contre la 
perquisition en soi (la loi offre d’autres moyens de 
protection physique) qu’elle ne l’est contre l’affront, 
l’intrusion morale qu’elle represente. 

Enfin il y a le droit a la vie privee en matiere 
d’information. Cet aspect aussi est fonde sur la 
notion de dignite et d’integrite de la personne. 
Comme l’affirme le groupe d’etude (a la p. 13): 
«Cette conception de la vie privee decoule du pos- 
tulat selon lequel l’information de caractere per¬ 
sonnel est propre a l’interesse, qui est libre de la 
communiquer ou de la taire comme il l’entend.» 
Dans la societe contemporaine tout specialement, 
la conservation de renseignements a notre sujet 
revet une importance accrue. Il peut arriver, pour 
une raison ou pour une autre, que nous voulions 
divulguer ces renseignements ou que nous soyons 
forces de le faire, mais les cas abondent ou on se 
doit de proteger les attentes raisonnables de l’indi- 
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protected. Governments at all levels have in recent 
years recognized this and have devised rules and 
regulations to restrict the uses of information col¬ 
lected by them to those for which it was obtained; 
see, for example, the Privacy Act , S.C. 1980-81- 
82-83, c. 111. 


One further general point must be made, and 
that is that if the privacy of the individual is to be 
protected, we cannot afford to wait to vindicate it 
only after it has been violated. This is inherent in 
the notion of being secure against unreasonable 
searches and seizures. Invasions of privacy must be 
prevented, and where privacy is outweighed by 
other societal claims, there must be clear rules 
setting forth the conditions in which it can be 
violated. This is especially true of law enforce¬ 
ment, which involves the freedom of the subject. 
Here again, Dickson J. made this clear in Hunter 
v. Southam Inc. After repeating that the purpose 
of s. 8 of the Charter was to protect individuals 
against unjustified state intrusion, he continued at 

p. 160: 


That purpose requires a means of preventing unjusti¬ 
fied searches before they happen, not simply of deter¬ 
mining, after the fact, whether they ought to have 
occurred in the first place. This, in my view, can only be 
accomplished by a system of prior authorization , not one 
of subsequent validation. [Emphasis in original.] 

He was there speaking of searches, but as I will 
endeavour to show, the statement applies equally 
to seizures. 


I shall now look more closely at the issues raised 
by the appellant in the light of these consider¬ 
ations. 


a 


c 


d 


e 


f 


S 


h 


vidu que ces renseignements seront gardes confi- 
dentiellement par ceux a qui ils sont divulgues, et 
qu’ils ne seront utilises que pour les fins pour 
lesquelles ils ont ete divulgues. Tous les paliers de 
gouvernement ont, ces dernieres annees, reconnu 
cela et ont con$u des regies et des reglements en 
vue de restreindre l’utilisation des donnees qu’ils 
recueillent a celle pour laquelle ils le font; voir, par 
exemple, la Loi sur la protection des renseigne¬ 
ments personnels, S.C. 1980-81-82-83, chap. 111. 

Une derniere remarque d’ordre general s’im- 
pose, a savoir que si le droit a la vie privee de 
l’individu doit etre protege, nous ne pouvons nous 
permettre de ne faire valoir ce droit qu’apres qu’il 
a ete viole. Cela est inherent a la notion de protec¬ 
tion contre les fouilles, les perquisitions et les 
saisies abusives. II faut empecher les atteintes au 
droit a la vie privee et, lorsque d’autres exigences 
de la societe l’emportent sur ce droit, il doit y avoir 
des regies claires qui enoncent les conditions dans 
lesquelles il peut etre enfreint. Cela est particulie- 
rement vrai en ce qui concerne l’application de la 
loi, qui met en cause la liberte du sujet. Cela aussi, 
le juge Dickson l’a dit clairement dans l’arret 
Hunter c. Southam Inc. Apres avoir repete que 
l’art. 8 de la Charte a pour but de proteger les 
particuliers contre les intrusions injustifiees de 
l’Etat, il poursuit, a la p. 160: 

Ce but requiert un moyen de prevenir les fouilles et 
les perquisitions injustifiees avant qu’elles ne se produi- 
sent et non simplement un moyen de determiner, apres 
le fait, si au depart elles devaient etre effectuees. Cela 
ne peut se faire, a mon avis, que par un systeme 
d’autorisation prealable et non de validation subse- 
quente. [Souligne dans (’original.] 

Il parlait alors de fouilles et de perquisitions mais, 
comme je vais tenter de le demontrer, cette asser¬ 
tion s’applique egalement aux saisies. 



Je vais maintenant examiner de plus pres les 
questions soulevees par 1’appelante en tenant 
compte de ces facteurs. 


Was There a Search or Seizure? 

I In this case, unlike Pohoretsky , where this was 
conceded, there was no search. The doctor simply 
collected the blood as it flowed from an open 
wound and it was later handed over by him to the 


Y a-t-il eu fouille ou saisie? 

En l’espece, contrairement a l’affaire Poho¬ 
retsky ou cela avait ete concede, il n’y a pas eu de 
fouille. Le medecin a simplement recueilli le sang 
qui s’ecoulait d’une plaie ouverte et il a par la suite 
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police officer. It should be observed, however, that 
s. 8 of the Charter does not protect only against 
searches, or against seizures made in connection 
with searches. It protects against searches or sei¬ 
zures. As Errico Co. Ct. J. put it in Milton v. The 
Queen (1985), 16 C.R.R. 215, at p. 226: “The 
words are used disjunctively and although in 
instances it is a search and seizure that will be 
under scrutiny as was the situation in Southam, 
the Charter is worded so that a seizure simpliciter 
could offend against the section.” See also R. v. 
Dzagic (1985), 16 C.R.R. 310 (Ont. H.C.), at 
p. 319. 


As I see it, the essence of a seizure under s. 8 is 
the taking of a thing from a person by a public 
authority without that person’s consent. That is 
what occurred in Pohoretsky, supra. The focus of 
the enquiry in that case was on the actual taking 
of the blood sample. But one must bear in mind 
why that was so. In Pohoretsky, the blood sample 
was taken at the request of the police officer. The 
taking of the blood sample, therefore, immediately 
triggered s. 8 scrutiny. Section 8 was designed to 
protect against actions by the state and its agents. 
Here too the focus of enquiry must be on the 
circumstances in which the police officer obtained 
the sample. However, the circumstances under 
which it was obtained by the doctor are by no 
means irrelevant. 


There was no consent to the taking of the blood 
sample in this case; Mr. Dyment was unconscious 
at the time. But even if he had given his consent, I 
do not think that would have mattered if the 
consent was restricted to the use of the sample for 
medical purposes; see R. v. Griffin (1985), 22 
C.R.R. 303 (Ont. Dist. Ct.) As I have attempted 
to indicate earlier, the use of a person’s body 
without his consent to obtain information about 


remis ce sang a l’agent de police. Toutefois, il I 
faudrait souligner que Part. 8 de la Charte ne I 
protege pas uniquement contre les fouilles ou les I 
perquisitions, ou contre les saisies liees a des fouil- I 
« les ou a des perquisitions. II protege contre les I 
fouilles, les perquisitions ou les saisies. Comme l’a I 
affirme le juge Errico de la Cour de comte dans I 
Paffaire Milton v. The Queen (1985), 16 C.R.R. I 
215, a la p. 226: [traduction] «Ces mots sont I 
b utilises de maniere disjonctive et bien que dans I 
certains cas comme l’affaire Southam, ce soient la I 
fouille et la saisie ou la perquisition et la saisie qui I 
font l’objet de l’examen, le texte de la Charte est 
formule de telle sorte que la saisie puisse en elle- I 
meme enfreindre Particle.* Voir aussi Paffaire R. 
v. Dzagic (1985), 16 C.R.R. 310 (H.C. Ont.), a ls£j 
p. 319. 

osl 

d A mon avis, il y a saisie au sens de Part. 8 
lorsque les autorites prennent quelque chose 
appartenant a une personne sans son consente- 
ment. C’est ce qui s’est produit dans Paffaire 
Pohoretsky, precitee. L’examen dans cette affaire 
e etait axe sur le prelevement meme de Pechantillon 
de sang. Mais on doit garder a l’esprit la raison 
pour laquelle il en a ete ainsi. Dans Paffaire Poho¬ 
retsky, Pechantillon avait ete preleve a la demande 
de l’agent de police. Le prelevement de Pechantil- 
^ Ion de sang declenchait done immediatement un 
examen fonde sur Part. 8. L’article 8 a ete concu 
pour accorder une protection contre les actions de 
l’Etat et de ses mandataires. En Pespece aussi, 

„ l’examen doit etre axe sur les circonstances dans 
lesquelles l’agent de police a obtenu Pechantillon. 
Toutefois, les circonstances dans lesquelles le 
medecin l’a obtenu sont loin d’etre sans impor¬ 
tance. 
h 

Il n’y a pas eu de consentement au prelevement 
de Pechantillon de sang en Pespece, car M. 
Dyment etait inconscient au moment ou il a ete 
fait. Mais, meme s’il avait donne son consente- 
' ment, je ne pense pas que cela aurait eu de l’irn- 
portance qu’il ait vise uniquement Putilisation de 
l’echantillon a des fins medicales; voir R. v. Griffin 
(1985), 22 C.R.R. 303 (C. dist. Ont.) Comme j’ai 
. tente de le montrer precedemment, Putilisation du 
corps d’une personne, sans son consentement, en 
vue d’obtenir des renseignements a son sujet, cons- 
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him, invades an area of personal privacy essential 
to the maintenance of his human dignity. 

Here of course there was no consent and none 
could be implied from the circumstances. The 
simple fact is that Mr. Dyment was brought to the 
hospital for medical treatment. Whether the 
actions of the doctor could, in strictness, be justi¬ 
fied as an emergency measure necessary for the 
preservation of the life or health of Mr. Dyment, I 
need not explore. It was a perfectly reasonable 
thing for a doctor who had been entrusted with the 
medical care of a patient to do. However, I would 
emphasize that the doctor’s sole justification for 
taking the blood sample was that it was to be used 
for medical purposes. He had no right to take Mr. 
Dyment’s blood for other purposes. I do not wish 
to put the matter on the basis of property consider¬ 
ations, although it would not be too far-fetched to 
do so. Some provinces expressly vest the property 
of blood samples in the hospital, a matter I consid¬ 
er wholly irrelevant. What I wish to emphasize, 
rather, is that I cannot conceive that the doctor 
here had any right to take Mr. Dyment’s blood 
and give it to a stranger for purposes other than 
medical purposes unless the law otherwise 
required, and any such law, too, would be subject 
to Charter scrutiny. Specifically, I think the pro¬ 
tection of the Charter extends to prevent a police / 
officer, an agent of the state, from taking a sub¬ 
stance as intimately personal as a person’s blood 
from a person who holds it subject to a duty to 
respect the dignity and privacy of that person. 


The Task Force on Privacy and Computers, 
supra, pp. 23 et seq., like other similar studies, 
identified hospitals as one of the specific areas of 
concern in the protection of privacy. This is scarce¬ 
ly surprising. At one time, medical treatment gen¬ 
erally took place in the home, or at the doctor’s 
office, but even then, of course, the confidentiality 
of the doctor-patient relationship was fully accept¬ 
ed as an important value in our society. This goes 


titue une atteinte a une sphere de la vie privee 
essentielle au maintien de sa dignite humaine. 

II va sans dire qu’en l’espece aucun consente- 
ment n’a ete donne et que les circonstances ne 
permettent pas d’en presumer l’existence. M. 
Dyment a tout simplement ete amene a l’hopital 
pour y subir un traitement medical. Je n’ai pas a 
m’interroger sur le point de savoir si les actes du 
b medecin pourraient, strictement parlant, etre justi¬ 
fies a titre de mesure d’urgence, necessaire a la 
preservation de la vie ou de la sante de M. 
Dyment. II etait parfaitement raisonnable pour un 
medecin qui s’etait vu confier la tache de soigner 
un patient d’agir ainsi. Cependant, je me dois de 
souligner que la seule raison qui justifiait le mede¬ 
cin de recueillir l’echantillon de sang etait qu’il 
devait servir a des fins medicales. II n’avait pas le 
droit de recueillir le sang de M. Dyment pour 
d’autres fins. Je ne souhaite pas analyser la ques¬ 
tion en fonction de considerations relatives a la 
propriete, bien que ce ne serait pas trop forcer les 
choses que de le faire. Certaines provinces attri- 
buent expressement la propriete des echantillons 
de sang a l’hopital, ce qui, selon moi, est tout a fait 
sans importance. Ce que je tiens plutot a souligner, 
c’est que je ne puis concevoir que le medecin en 
l’espece ait eu le droit de prelever le sang de M. 
Dyment et de le donner a un etranger pour des fins 
autres que medicales, a moins d’une exigence con- 
traire de la loi, et toute loi de ce genre serait elle 
aussi assujettie a un examen en regard de la 
Charte. Plus precisement, je pense que la protec- 
s tion accordee par la Charte va jusqu’a interdire a 
un agent de police, qui est un mandataire de l’Etat, 
de se faire remettre une substance aussi person- 
nelle que le sang d’une personne par celui qui la 
h detient avec l’obligation de respecter la dignite et 
la vie privee de cette personne. 

Le rapport du groupe d’etude, intitule L’ordina- 
teur et la vie privee, precite, aux pp. 23 et suiv., a 
' l’instar d’autres etudes similaires, decrit les hopi- 
taux comme l’un des sujets de preoccupation speci- 
fiques en matiere de protection de la vie privee. 
Cela n’est guere surprenant. 11 fut un temps ou les 
j traitements medicaux etaient generalement donnes 
a la maison ou au cabinet du medecin, mais il va 
sans dire que, meme a cette epoque, le caractere 
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back as far as the Hippocratic Oath. The Code of 
Ethics of the Canadian Medical Association sets 
forth, as item 6 of the ethical physician’s respon¬ 
sibilities to his patient, that he “will keep in confi¬ 
dence information derived from his patient, or a 
from a colleague, regarding a patient and divulge 
it only with the permission of the patient except 
when the law requires him to do so”; see T. D. 
Marshall, The Physician and Canadian Law (2nd 
cd. 1979), p. 14. This is obviously necessary if one b 
considers the vulnerability of the individual in such 
circumstances. He is forced to reveal information 
of a most intimate character and to permit inva¬ 
sions of his body if he is to protect his life or c 
health. Recent trends in health care exacerbate the 
problems relating to privacy in the medical con¬ 
text, particularly in light of the health-team 
approach in an institutional setting and modern 
health information systems. If the health-team d 
approach gives a patient easy access to a wide 
range of medical services, it inevitably results in 
the fragmentation of the classical doctor-patient 
relationship among a team of medical and para¬ 
medical personnel. The dehumanization that can e 
result has led some hospitals in the United States 
to appoint an ombudsman for patients. The Report 
of the Commission of Inquiry into the Confiden¬ 
tiality of Health Information (The Krever Com- 
mission), 1980, has drawn attention to the problem 
in the law enforcement context in the following 
passage, vol. 2, at p. 91: 


... the primary concern of physicians, hospitals, their 
employees and other health-care providers must be the 
care of their patients. It is not an unreasonable assump¬ 
tion to make that persons in need of health care might, 
in some circumstances, be deterred from seeking it if i 
they believed that physicians, hospital employees and 
other health-care providers were obliged to disclose con¬ 
fidential health information to the police in those cir¬ 
cumstances. A free exchange of information between 
physicians and hospitals and the police should not be j 
encouraged or permitted. Certainly physicians, hospital 

employees and other health-care workers ought not to be 


confidentiel des rapports entre patient et medecin 
etait parfaitement accepte comme une valeur 
important? de notre societe. Cela remonte aussi 
loin qu’au serment d’Hippocrate. Le Code de 
deontologie de l’Association medicale canadienne 
porte, a l’article 6 des responsabilites deontologi- 
ques du medecin envers son patient, qu’il doit 
«respecter les confidences reques du malade ou 
d’un confrere et ne divulguer ces renseignements 
qu’avec la permission du malade, sauf si la loi 
l’oblige a agir autrement; voir T. D. Marshall, The 
Physician and Canadian Law (2nd ed. 1979), p. 
14. Cela est evidemment necessaire si Ton consi- 
dere la vulnerability de l’individu dans de telles 
circonstances. 11 est force de divulguer les rensei¬ 
gnements les plus intimes et d’autoriser les attein- 
tes a son integrite physique s’il veut proteger sa vie 
ou sa sante. Les tendances recentes en matiere de 
sante ont exacerbe les problemes relatifs au droit a 
la vie privee dans le contexte medical, particuliere- 
ment si Ton tient compte du concept de l’equipe de 
sante dans un cadre institutionnel ainsi que des 
systemes modernes d’information en matiere de 
sante. Si le concept de l’equipe de sante permet a 
un patient d’avoir acces facilement a toute une 
gainme de services medicaux, il en resulte inevita- 
blement que les rapports classiques entre le mede¬ 
cin et le patient sont fragmentes entre les membres 
de 1’equipe formee par le personnel medical et 
paramedical. La deshumanisation qui peut s’ensui- 
vre a amene certains hopitaux americains a 
nommer un ombudsman pour defendre les droits 
des patients. Le Report of the Commission of 
Inquiry into the Confidentiality of Health Infor¬ 
mation (la commission Krever), 1980, a souligne le 
probleme qui se pose dans le cadre de l’application 
de la loi, dans le passage suivant, tire du vol. 2, a la 
p. 91: 

[traduction] . . . le souci premier des medecins, des 
hopitaux, de leurs employes et des autres dispensateurs 
de soins de sante doit etre le bien de leurs patients. II 
n’est pas deraisonnable de presumer que ceux qui ont 
besoin de soins pourraient, dans certaines circonstances, 
etre dissuades de chercher a les obtenir s’ils croient que 
les medecins, les employes d’hopitaux et les autres dis¬ 
pensateurs de soins de sante sont tenus de divulguer a la 
police des renseignements confidentiels sur leur sante. 
Le libre echange de renseignements entre le medecin, 
l'hopital et la police ne devrait etre ni encourage ni 

autorise. Manifestement, le medecin, les employes d’ho- 
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made part of the law enforcement machinery of the 

state. [Emphasis added.] 

Under these circumstances, the demands for the « 
protection of personal privacy become more insist¬ 
ent, a truth that has been recognized by govern¬ 
ments. I look upon the Hospitals Act and its 
regulations not so much as justifying the need for 
privacy in this case but rather as a testimony that b 
such protection is required. Under these circum¬ 
stances, the courts must be especially alert to 
prevent undue incursions into the private lives of 
individuals by loose arrangements between hospi¬ 
tal personnel and law enforcement officers. The c 
Charter, it will be remembered, guarantees the 
right to be secure against unreasonable searches 
and seizures. 


In the present case, the Crown submits that the 
police officer was merely given the evidence fol¬ 
lowing a conversation with the doctor and did not 
demand it or seize it. This submission suffers from e 
several flaws. To begin with, though we have no 
evidence to indicate the nature of the “conversa¬ 
tion” between the doctor and the officer, I find it 
hard to believe the doctor merely volunteered it. 
Like the Krever Commission, I am not, as present- f 
ly advised, prepared to say that doctors and hospi¬ 
tals should be prohibited from giving information 
to the police no matter what the circumstances 
may be. But it is one thing to inform, quite another 
to supply material which, if used, amounts, in the 
words of Lamer J. in Pohoretsky, supra, at p. 949, 
to conscripting the accused against himself. How¬ 
ever, the most important flaw, and the matter that 
has compelling weight, is that when the officer A 
took the sample from the doctor, he took some¬ 
thing that the doctor held for medical purposes 
only, subject to a well-founded expectation that it 
was to be kept private. In the circumstances in 
which it was taken, Mr. Dyment was entitled to a ' 
reasonable expectation of privacy. If, as Dickson J. 
underlined in Hunter v. Southam Inc., s. 8 is 
intended to protect “people not places”, it is equal¬ 
ly true that it is intended to protect people not 
things. In other words, as he indicated, that provi¬ 
sion is concerned not merely with the protection of 


pitaux et les autres travailleurs de la sante ne doivent 

pas etre integres aux mecanismes d’application de la loi 

de l’Etat . [Je souligne.] 

Dans ces circonstances, les demandes de protection 
de la vie privee de chacun se font plus pressantes, 
ce que reconnaissent les gouvernements. Je vois 
dans la Hospitals Act et dans son reglement d’ap¬ 
plication moins une justification de la necessite de 
proteger les rcnseignements personnels en l’espece 
que la preuve de la necessite d’une telle protection. 
Dans ces circonstances, les tribunaux doivent veil- 
ler tout particulierement a empecher les immix- 
tions indues dans la vie privee des particuliers par 
suite de vagues arrangements pris entre le person¬ 
nel hospitalier et les agents responsables de l’appli- 
cation de la loi. La Charte, on s’en souviendra, 
garantit le droit a la protection contre les fouilles, 
les perquisitions et les saisies abusives. 

En l’espece, le ministere public soutient que 
l’element de preuve a simplement ete remis a 
l’agent de police apres sa conversation avec le 
medecin, et qu’il ne l’a pas demande ni procede a 
sa saisie. Get argument comporte plusieurs failles. 
Pour commencer, bien que nous n’ayons aucune 
preuve de la nature de la ((conversation* entre le 
medecin et l’agent, j’ai peine a croire que le mede¬ 
cin l’ait simplement offert spontanement. A l’ins- 
tar de la commission Krever, je n’irai pas jusqu’a 
dire, compte tenu des renseignements dont je dis¬ 
pose, qu’il faut interdire aux medecins et aux 
hopitaux de donner des informations a la police 
quelles que soient les circonstances. Mais c’est une 
chose que d’informer et e’en est une toute autre 
que de fournir une substance qui, si utilisee, a pour 
effet, pour reprendre les termes du juge Lamer 
dans l’arret Pohoretsky, precite, a la p. 949, de 
mobiliser 1’accuse contre lui-meme. Cependant, la 
faille la plus importante, et la question decisive, est 
que lorsque l’agent a repu l’echantillon des mains 
du medecin, il a pris quelque chose que le medecin 
avait en sa possession pour des fins medicales 
uniquement, sous reserve d’une expectative legi¬ 
time que cela demeurerait confidentiel. Vu les 
circonstances dans lesquelles l’echantillon a ete 
recueilli, M. Dyment etait en droit de s’attendre 
raisonnablement a ce que le caractere confidentiel 
soit preserve. Si, comme le souligne le juge Dick- 
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property but with the protection of the privacy 
interests of individuals from search or seizure. If I 
were to draw the line between a seizure and a mere 
finding of evidence, I would draw it logically and 
purposefully at the point at which it can reason¬ 
ably be said that the individual had ceased to have 
a privacy interest in the subject-matter allegedly 
seized. 


a 


b 


c 


son dans l’arret Hunter c. Southam Inc., l’art. 8 a 
pour but de proteger «les personnes et non les 
lieux», il est egalement vrai qu’il a pour but de 
proteger les personnes et non les choses. En d’au- 
tres termes, comme il l’a indique, cette disposition 
vise a proteger non seulement la propriete, mais 
aussi le droit a la vie privee des particulars contre 
les fouilles, les perquisitions ou les saisies. Si je 
devais tracer la ligne de demarcation entre une 
saisie et la simple reunion d’elements de preuve, je 
la situerais, logiquement et conformement a son 
objet, au point ou on peut raisonnablement affir- 
mer que l’individu n’a plus droit a la preservation 
du caractere confidentiel de l’objet qui serait saisi. 



The present case may usefully be contrasted 
with R. v. LeBlanc (1981), 64 C.C.C. (2d) 31 d 
(N.B.C.A.) There the police, after taking the 
accused to hospital, obtained a sample of his blood 
which was found on the front seat of the vehicle. 
The appellant in the present case observed that 
there can be no question that in LeBlanc it was a e 
reasonable conclusion that the accused had “aban¬ 
doned his blood”, although it seems best to put it 
in Charter terms by saying that he had ceased to 
have a reasonable expectation of privacy with 
regard to it. In that case, the evidence was truly f 
‘gathered’, not seized. In the present case, how¬ 
ever, the respondent may, for some purposes per¬ 
haps, be deemed to have impliedly consented to a 
sample being taken for medical purposes, but he 
retained an expectation that his privacy interest in 
the sample continue past the time of its taking. 
Indeed, the doctor, in extracting the blood, placed 
himself in a situation where, pursuant to profes¬ 
sional ethics and likely to hospital management h 
regulations as well, he was charged with a duty to 
use the blood only for medical purposes. Under 
these circumstances, the sample was surrounded 
by an aura of privacy meriting Charter protection. 
For the state to take it in violation of a patient’s ' 
right to privacy constitutes a seizure for the pur¬ 
poses of s. 8. 


On peut opposer utilement l’espece a l’affaire R. 
v. LeBlanc (1981), 64 C.C.C. (2d) 31 (C.A.N.-B.) 
Dans cette affaire, la police, apres avoir amene 
l’accuse a l’hopital, avait preleve un echantillon de 
son sang a meme une tache de sang trouvee sur le 
siege avant du vehicule. L’appelant, en l’espece, a 
fait observer qu’il est incontestable que, dans l’af- 
faire LeBlanc , on pouvait raisonnablement con- 
clure que 1’accuse avait [traduction] «aban- 
donne son sang», bien qu’il semble preferable de 
reprendre les termes de la Charte, en affirmant 
qu’il ne pouvait plus raisonnablement s’attendre a 
ce qu’on en preserve le caractere confidentiel. 
Dans cette affaire, l’element de preuve avait ete 
veritablement «recueilli» et non saisi. En l’espece 
cependant, il est possible, a certaines Fins peut- 
etre, de presumer que l’intime a consenti implicite- 
ment au prelevement d’un echantillon pour fins 
medicales, mais il pouvait toujours s’attendre a ce 
que son droit a la preservation du caractere confi¬ 
dentiel de l’echantillon subsiste apres son preleve¬ 
ment. D’ailleurs, le medecin, en prelevant le sang, 
s’est place dans une situation ou, selon les regies 
deontologiques de sa profession et aussi, vraisem- 
blablement, selon la reglementation de la direction 
de l’hopital, il avait 1’obligation de n’utiliser le 
sang qu’a des fins medicales. Dans ces circons- 
tances, une atmosphere de «confidentialite» meri- 
tant la protection de la Charte entourait l’echantil- 
lon. L’Etat, en en prenant possession 
contrairement au droit du patient a la vie privee, a 
precede a une saisie aux fins de l’art. 8. 
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I, therefore, conclude that in taking the blood 
sample, the officer breached Mr. Dyment’s privacy 
interests in it, and so effected a seizure within the 
meaning of s. 8. 

Was the Seizure Unreasonable? 

Counsel for the Crown submitted that if the 
taking by the police constituted a seizure within 
the meaning of s. 8, it was reasonable even though 
this might be illegal. This Court has since had 
occasion to deal with this issue in R. v. Collins, 
[1987] 1 S.C.R. 265. However, I need not for the 
purposes of this case consider whether or not the 
taking of the blood was illegal, since it is clear to 
me, quite apart from this issue, that the seizure 
here was not reasonable. 

To begin with, I do not accept that the violation 
of Mr. Dyment’s privacy interests was minimal. As 
I indicated, to use an individual’s blood or other 
bodily substances confided to others for medical 
purposes for purposes other than these seriously 
violates the personal autonomy of the individual. 
In this particular case, the seizure infringed upon 
all the spheres of privacy already identified, spa¬ 
tial, personal and informational. Under these cir¬ 
cumstances, it seems to me that in the absence of 
pressing necessity, it was unreasonable for the 
police officer to act as he did. The needs of law 
enforcement are important, even beneficent, but 
there is danger when this goal, is pursued with too 
much zeal. Given the danger to individual privacy 
of an easy flow of information from hospitals and 
others, the taking by the police of a blood sample 
from a doctor who has obtained it for medical 
purposes cannot be viewed as anything but unrea¬ 
sonable in the absence of compelling circum¬ 
stances of pressing necessity; see R. v. Santa 
(1983), 6 C.R.R. 244 (Sask. Prov. Ct.), at p. 251. 
The need to follow established rules in cases like 
this is overwhelming. We would do well to heed 
the wise and eloquent words of Brandeis J. (dis¬ 
senting) in Olmstead v. United States, 277 U.S. 
438 (1928), at p. 479: “The greatest dangers to 


Par consequent, je conclus qu’en prenant posses¬ 
sion de l’echantillon de sang, 1’agent a porte 
atteinte au droit qu’avait M. Dyment a ce qu’il 
demeure confidentiel et a ainsi procede a une saisie 
« au sens de Part. 8. 

La saisie etait-elle abusive? 

L’avocat du ministere public a fait valoir que si 
b la prise de possession par la police constituait une 
saisie au sens de Part. 8, elle etait raisonnable 
meme s’il se pouvait qu’elle soit illegale. Cette 
Cour a depuis eu Poccasion de traiter cette ques¬ 
tion dans R. c. Collins, [1987] 1 R.C.S. 265. 
c Cependant, il ne m’est pas necessaire, aux fins de 
la presente affaire, d’examiner si le prelevement de 
sang etait illegal puisqu’il est clair quant a moi, 
cette question mise tout a fait a part, que la saisie 
en Pespece etait abusive. 
d 

Pour commencer, je n’accepte pas que Patteinte 
au droit a la vie privee de M. Dyment a ete 
minimale. Comme je Pai indique, Putilisation du 
sang d’une personne, ou d’autres substances corpo- 
e relies confiees a des tiers pour des fins medicales, a 
d’autres fins que celles-ci porte gravement atteinte 
a Pautonomie personnelle de l’individu. Dans ce 
cas particulier, la saisie a porte atteinte au droit a 
la vie privee sous tous ses aspects deja identifies, 
f savoir les aspects spatiaux, physiques et informa- 
tionnels. Dans ces circonstances, il me semble 
qu’en l’absence de necessite urgente, il etait abusif 
de la part de l’agent de police d’agir comme il Pa 
,, fait. La necessite d’appliquer la loi est importante, 
voire salutaire, mais il y a danger lorsque cet 
objectif est poursuivi avec trop de zele. Compte 
tenu du danger que represente pour la vie privee 
des particuliers la libre circulation de renseigne- 
h ments provenant des hopitaux et des autres, la 
remise a la police d’un echantillon de sang par le 
medecin qui Pa obtenu a des fins medicales ne peut 
etre consideree que comme abusive en l’absence 
d’une necessite et irresistible urgence; voir R. v. 
' Santa (1983), 6 C.R.R. 244 (C. prov. Sask.), a la 
p. 251. La necessite de respecter les regies etablies 
dans des cas comme celui-la est primordiale. Nous 
ferions bien de tenir compte des propos sages et 
• eloquents ten us par le juge Brandeis (dissident) 
dans I’arret Olmstead v. United States, 277 U.S. 
438 (1928), a la p. 479: [traduction] «Les plus 
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liberty lurk in insidious encroachment by men of 
zeal, well-meaning but without understanding.” 

In Hunter v. Southam Inc., supra, at p. 161, this 
Court expressed the view that “where it is feasible 
to obtain prior authorization, . . . such authoriza¬ 
tion is a precondition for a [constitutionally] valid 
search and seizure” (emphasis added). In the 
present case, as I observed earlier, the focus is not b 
predominantly on the taking of the sample by the 
physician, but on its seizure by the police. It seems 
obvious to me that, assuming adequate cause, the 
police officer could have obtained a warrant 
authorizing the seizure of the sample (as hap- c 
pened, for example, in R. v. Carter (1982), 144 
D.L.R. (3d) 301 (Ont. C.A.)), and there was 
nothing that could justify his failure to do so. No 
exigent circumstances existed because the blood 
had been extracted within the two-hour limit that 
is said to be essential to an accurate test. Indeed, 
when the facts are scrutinized, the most probable 
reason why no warrant was obtained was because 
the officer lacked the requisite belief that the e 
accused had committed an offence and that the 
seizure was likely to yield evidence which was 
probative of that offence. Not only do the circum¬ 
stances not reveal circumstances capable of justify¬ 
ing the failure to obtain a warrant, but the conduct / 
of the police failed to comport with the minimal 
constitutional requirement that there be reason¬ 
able and probable grounds to believe that the 
search would yield evidence. As this Court 
observed in Hunter v. Southam Inc., supra, at pp. 8 
167-68: 


The state’s interest in detecting and preventing crime 
begins to prevail over the individual’s interest in being 
left alone at the point where credibly-based probability 1 
replaces suspicion. History has confirmed the appropri¬ 
ateness of this requirement as the threshold for subor¬ 
dinating the expectation of privacy to the needs of law 
enforcement. Where the state's interest is not simply law 
enforcement as, for instance, where state security is j 
involved, or where the individual’s interest is not simply 
his expectation of privacy as, for instance, when the 


grands dangers pour la liberte resident dans les 
empietements insidieux de la part d’hommes zeles, 
de bonne volonte mais inconscients.® 

Dans l’arret Hunter c. Southam Inc., precite, a 
la p. 161, cette Cour a exprime l’avis «qu’une . . . 
autorisation [prealable], lorsqu’elle peut etre obte- 
nue, est une condition prealabl e de la validite 
[constitutionnelle] d’une fouille, d’une perquisition 
et d’une saisie» (je souligne). En l’esp&ce, comme. 
je l’ai fait observer precedemment, l’accent n’est 
pas principalement mis sur le prelevement dg), 
l’echantillon par le medecin, mais plutot sur sap 
saisie par la police. II me semble evident qu’en; 
supposant qu’il ait eu un motif suffisant, l’agent d^ 
police aurait pu obtenir un mandat autorisant 1(f) 
saisie de l’echantillon (comme cela s’est produit, 
par exemple, dans l’affaire R. v. Carter (1982)r> 
144 D.L.R. (3d) 301 (C.A. Ont.)), et rien ne le 
justifiait de ne pas l’avoir demande. II n’y avait 
aucune circonstance urgente puisque le sang avait 
ete preleve a l’interieur du delai de deux heures 
que l’on dit essentiel pour obtenir un test precis. 
En realite, si on examine les faits de pres, on se 
rend compte que le motif le plus probable pour 
lequel aucun mandat n’a ete obtenu est que 1’agent 
n’avait pas la conviction requise que 1’accuse avait 
commis une infraction et que la saisie serait sus¬ 
ceptible de fournir des elements de preuve etablis- 
sant l’existence de cette infraction. Non seulement 
les circonstances ne revelent-elles pas des condi¬ 
tions pouvant justifier l’omission d’obtenir un 
mandat, mais encore elles montrent que le policier 
ne s’est pas conforme a 1’exigence constitutionnelle 
minimale qu’il y ait des motifs raisonnables et 
probables de croire que la saisie permettrait de 
reunir des elements de preuve. Comme la Cour le 
fait observer dans l’arret Hunter c. Southam Inc., 
precite, aux pp. 167 et 168: 

Le droit de l’Etat de deceler et de prevenir le crime 
commence a l’emporter sur le droit du particulier de ne 
pas etre importune lorsque les soupqons font place a la 
probabilite fondee sur la credibilite, L’histoire confirme 
la justesse de cette exigence comme point a partir 
duquel les attentes en matiere de la vie privee doivent 
ceder le pas a la necessite d’appliquer la loi. Si le droit 
de l’Etat ne consistait pas simplement a appliquer la loi 
comme, par exemple, lorsque la securite de l’Etat est en 
cause, ou si le droit du particulier ne correspondait pas 
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search threatens his bodily integrity, the relevant stand¬ 
ard might well be a different one. 


Quite simply, the constitution does not tolerate a 
“low standard which would validate intrusion on 
the basis of suspicion, and authorize fishing expe¬ 
ditions of considerable latitude” ( Hunter v. South- 
am Inc., supra, at p. 167); if anything, when the 
search and seizure relates to the integrity of the 
body rather than the home, for example, the stand¬ 
ard is even higher than usual. I have no difficulty 
concluding that even if the seizure in this case was 
legal, it was clearly unreasonable in terms of s. 8. 

I would add one further thought. In sensitive 
areas like this, it is important in the interests of 
law enforcement that there be clear rules for the 
guidance of police conduct, so as to maintain the 
support of the citizenry for law enforcement 
authorities. It is also important for them to know 
precisely how far they should go for their own 
protection and guidance. As the Law Reform 
Commission of Canada states in its Report on 
Obtaining Forensic Evidence (No. 25, 1985), at 

p. 1: 


Besides protecting those individual interests that are 
directly threatened by the spectre of unchecked state 
power and unfettered police discretion, the creation of 
legal rules is necessary to provide the police with ade¬ 
quate guidance as to how they should conduct criminal 
investigations, and thereby to ensure that such investiga¬ 
tions conform to the standards set by the Canadian 
Charter of Rights and Freedoms. 


Should the Evidence Be Excluded? 

The factors to be taken into account in deter¬ 
mining whether evidence should be excluded under 
s. 24(2) of the Charter because it would bring the 
administration of justice into disrepute have 
already been set forth by this Court in R. v. 
Collins, supra, and I need only examine those that 
are particularly relevant here. 


simplement a ses attentes en matiere de vie privee 
comme, par exemple, lorsque la fouille ou la perquisition 
menace son integrite physique, le critere pertinent pour- 
rait fort bien etre different. 

“ Tout simplement, la constitution ne tolere pas un 
«critere tres faible qui permettrait de valider une 
intrusion commise par suite de soupgons et autori- 
serait des recherches a Faveuglette tres etendues* 
b (Hunter c. Southam Inc., precite, a la p. 167); si 
tant est, lorsque la fouille et la saisie mettent en- 
cause l’integrite physique plutot que le domicil^ 
par exemple, le critere est encore plus eleve. 
conclus sans difficult^ que, meme si la saisie di 
c l’espece etait legale, elle etait manifestement abit 
sive au sens de l’art. 8. 

ro 

O 

Et j’ajouterais ceci. Dans des domaines aussj 
delicats que celui-ci, il importe, dans l’inter^ 
d meme de l’application de la loi, qu’il y ait d£s 
regies claires pour guider la conduite des policiers, 
afin que les citoyens continuent d’appuyer les auto¬ 
rites responsables de l’application de la loi. II est 
aussi important qu’ils sachent precisement jus- 
e qu’ou ils peuvent aller, et ce, pour leurs propres 
protection et gouverne. Comme la Commission de 
reforme du droit du Canada l’affirme dans son 
Rapport sur les techniques d’investigation poli- 
{ ciere et les droits de la personae (n° 25, 1985), a la 

p. 1: 

Si l’institution de regies s’impose a ce chapitre, ce 
n’est du reste pas seulement en vue de la protection des 
droits individuels mis directement en peril par le carac- 
g tere discretionnaire des pouvoirs conferes a la police, 
representante de l’Etat tout-puissant. En effet, une telle 
reglementation est par ailleurs indispensable si l’on veut 
que les agents de la paix connaissent les limites de leurs 
pouvoirs, et soient ainsi en mesure de veiller a ce que 
h leurs enquetes satisfassent aux criteres enonces dans la 
Charte canadienne des droits et lihertes. 

Devrait-on ecarter l’element de preuve? 

La Cour a deja enonce, dans l’arret R. c. Col- 
1 lins, precite, les facteurs dont il faut tenir compte 
pour decider si un element de preuve doit etre 
ecarte en vertu du par. 24(2) de la Charte , pour le 
motif qu’il est susceptible de deconsiderer l’admi- 
. nistration de la justice, aussi n’ai-je qu’a examiner 
3 ceux qui sont particulierement pertinents en 
l'espece. 
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The Charter breach, in my view, was a very 
serious one. In Pohoretsky, supra, at p. 949, 
Lamer J. observed that “a violation of the sanctity 
of a person’s body is much more serious than that 
of his office or even of his home”. It is true that a 
the police in that case were directly implicated in 
the invasion of the appellant’s body. However, as I 
earlier indicated, the sense of privacy transcends 
the physical. The dignity of the human being is 
equally seriously violated when use is made of b 
bodily substances taken by others for medical pur¬ 
poses in a manner that does not respect that 
limitation. In my view, the trust and confidence of 
the public in the administration of medical facili- c 
ties would be seriously taxed if an easy and infor¬ 
mal flow of information, and particularly of bodily 
substances from hospitals to the police, were 
allowed. In R. v. DeCoste (1983), 60 N.S.R. (2d) 
170 (S.C.T.D.), at p. 174, Grant J. stated his d 
belief that “members of the public consider a 
hospital as a place where the sick and injured are 
treated and not a place where a doctor would take 
blood from an unconscious or semi-conscious 
person for the sole purpose of satisfying the unlaw- e 
ful demand or request of a police officer”. I agree, 
and I do not think they would feel differently 
about doctors and medical personnel freely hand¬ 
ing over blood taken for medical purposes to a 
police officer or the police officer accepting it 
when there are well-known and recognized proce¬ 
dures for obtaining such evidence when the police 
have reasonable and probable grounds for believ¬ 
ing a crime has been committed. In such a case, all s 
are implicated in a flagrant breach of personal 
privacy. Though he spoke in terms of the pre- 
Charter “community shock” test, Mitchell J. in 
this case was substantially right when he stated at 
p. 355: h 


If the court received evidence obtained by taking a 
blood sample without consent, medical necessity or 
lawful authority, and without the police having any 
probable cause, it would bring the administration of j 
justice into disrepute .... What happened here consti¬ 
tutes such a gross violation to the sanctity, integrity and 


J’estime qu’il y a eu violation tres grave de la 
Charte. Dans l’arret Pohoretsky, precite, a la p. 
949, le juge Lamer fait observer qu’une ((violation 
de l’integrite physique de la personne humaine est 
une affaire beaucoup plus grave que celle de son 
bureau ou meme de son domicile*. II est vrai que la 
police, dans cette affaire, etait directement impli- 
quee dans l’atteinte a Fintegrite physique deTap- 
pelant. Toutefois, comme je l’ai indique precedem- 
ment, la vie privee ne s’entend pas qu’au sens 
physique. La dignite de l’etre humain est tout aussi 
gravement atteinte lorsqu’il y a utilisation de sub-O 
stances corporelles, recueillies par des tiers a de^? 
fins medicales, d’une maniere qui ne respecte pas? 
cette limite. A mon avis, la confiance du public^- 
dans l’administration des services medicaux serait^ 
mise a rude epreuve si I’on devait autoriser laP 
circulation libre et informelle de renseignements^o 
et particulierement de substances corporelles, des? 
hopitaux vers la police. Dans l’affaire R. v. 
DeCoste (1983), 60 N.S.R. (2d) 170 (C.S.D.P.I.), 
a la p. 174, le juge Grant dit penser que [traduc¬ 
tion] <de public considere un hopital comme un 
lieu ou les malades et les blesses sont traites et non 
comme un lieu ou un medecin preleverait le sang 
d’une personne inconsciente ou semi-consciente 
dans le seul but d’obtemperer a une demande 
illicite d’un agent de police*. Je partage cet avis et 
je ne pense pas que le sentiment du public serait 
different envers les medecins et le personnel medi¬ 
cal qui remettraient spontanement du sang, preleve 
pour des fins medicales, a un agent de police, ou 
envers l’agent de police qui l’accepterait, alors qu’il 
existe une procedure etablie et bien connue pour 
obtenir ce genre d’element de preuve dans le cas ou 
l’agent a des motifs raisonnables et probables de 
croire qu’un crime a ete commis. Dans un tel cas, 
ils sont tous impliques dans une violation flagrante 
de la vie privee d’une personne. Meme s’il s’expri- 
mait en fonction du critere de [traduction] 
«l’indignation de la collectivite* applique avant la 
Charte, le juge Mitchell a eu essentiellement 
raison d’affirmer en l’espece, a la p. 355: 

[traduction] Si le tribunal reqoit un element de 
preuve obtenu grace au prelevement d’un echantillon de 
sang effectue sans qu’il y ait eu consentement, necessite 
medicale ni autorisation legale et sans que le policier ait 
eu des motifs raisonnables de le faire, cela est suscepti¬ 
ble de deconsiderer l’administration de la justice . . . . Ce 
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privacy of the appellant’s bodily substances and medical 
records that the community would be shocked and 
appalled if the court allowed the admission of this 
evidence in the face of the Charter. 


Such a practice would bring both the administra¬ 
tion of health services and the administration of 
justice into disrepute. 

This is all the more so having regard to the 
manner in which the sample was obtained — a 
manner that MacDonald J. regarded as constitut¬ 
ing a flagrant breach of the Charter. As he put it 
at p. 218: 

... I find that the manner in which the sample was here 
obtained would bring the administration of justice into 
disrepute. I have reached this conclusion because I 
consider the breach of the respondent’s Charter rights to 
have been flagrant. Time was not a factor in this case 
and there were other investigative techniques that could 
have been used to obtain the evidence. The blood sample 
had been taken within the two hour limitation period 
and there was no evidence that it would be destroyed. 

While, as he added, there was no evidence that the 
respondent’s rights were knowingly breached, I 
agree with him that such lax police procedures 
cannot be condoned. 

Disposition 

Under these circumstances, I agree with the 
courts below that the evidence should be excluded, 
and I would, therefore, dismiss the appeal. 

The judgment of Beetz, Lamer and Wilson JJ. 
was delivered by 

Lamer J.—My brother Justice La Forest has 
set out the facts, summarized the judgments below 
and stated the issues to be addressed. 

For the reasons given by my brother La Forest 
J., the fact that the doctor, at the time he remitted 
the vial to the police, had in his possession the 
respondent’s blood subject to a duty to respect 
respondent’s privacy is sufficient to qualify the 


qui s’est produit ici constitue une atteinte a l’inviolabi- 
lite, a l’integrite et au caractere intime des substances 
corporelles de l’appelant, et des dossiers medicaux, tene¬ 
ment grave que la collectivite serait indignee et conster- 
nee si un tribunal admettait cet element de preuve en 
depit de la Charte. 

Ce genre de pratique est susceptible de deconside- 
rer a la fois l’administration des services de sante 
b et celle de la justice. 

Et cela d’autant plus si Ton s’arrete a la faqt^ 
dont l’echantillon a ete obtenu, que le juge Mat9 
Donald a consideree comme constituant une viola 
tion flagrante de la Charte. Comme il le dit, a la ^ 
c 218: = 
[traduction] . . . je constate que la facon dont 
l’echantillon a ete obtenu en l’espece est susceptible 
deconsiderer 1’administration de la justice. J’arrive a 
j cette conclusion parce que je considere que l’atteinte aux 
droits conferes par la Charte a 1’intime etait flagrante. 11 
n'y avait pas urgence en 1’espece et il existait d’autres 
techniques d’investigation auxquelles on aurait pu avoir 
recours pour obtenir 1’element de preuve. L’echantillon 
de sang avait ete preleve a Pinterieur du delai imparti de 
deux heures et rien n’indiquait qu’il serait detruit. 

S’il est vrai, comme il l’ajoute, qu’il n’y a aucune 
preuve que les droits de 1’intime ont ete sciemment 
violes, je dois convenir avec lui qu’on ne saurait 
f excuser des methodes aussi relachees de la part de 
la police. 

Dispositif 

g Dans ces circonstances, je partage l’avis des 
tribunaux d’instance inferieure que la preuve 
devrait etre ecartee et, par consequent, je suis 
d’avis de rejeter le pourvoi. 

/, Version frangaise du jugement des juges Beetz, 
Lamer et Wilson rendu par 

Le juge Lamer —Mon collegue le juge 
La Forest a expose les faits, resume les decisions 
■ des tribunaux d’instance inferieure et enonce les 
questions qu’il nous faut aborder. 

Pour les raisons donnees par le juge La Forest, 
le fait qu’au moment ou il a remis l’eprouvette a la 
• police, le medecin avait en sa possession du sang de 
1’intime, possession assujettie a l’obligation de res¬ 
pecter le droit a la vie privee de ce dernier, est 
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receipt by the police of the vial of blood without 
the consent of the doctor’s patient as being a 
seizure as that term is meant in s. 8 of the Canadi¬ 
an Charter of Rights and Freedoms. As it was a 
warrantless seizure, the evidentiary burden of 
establishing that it was nevertheless a lawful sei¬ 
zure rested upon the shoulders of the Crown (see 
Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at 
p. 161). The Crown has not adduced any evidence 
supportive of that conclusion, and there is no 
evidence on record in that regard. The seizure was 
therefore an unlawful one. Furthermore, there was 
no urgency or any other reason justifying such a 
seizure without first obtaining a warrant, assum¬ 
ing, of course, that the police officer, after having 
spoken to the doctor, could bring himself within 
the conditions required for obtaining a valid war¬ 
rant. In R. v. Collins, [1987] 1 S.C.R. 265, I 
(along with the Chief Justice and Justices Wilson 
and La Forest) was of the view that to be reason¬ 
able, a search or seizure had to meet the following 
requirements (p. 278): 

A search will be reasonable if it is authorized by law, 
if the law itself is reasonable and if the manner in which 
the search was carried out is reasonable. 

The fact that the seizure in this case was unlaw¬ 
ful, in my view, ends the enquiry as to whether the 
search was an unreasonable one. The only issue 
left is whether the evidence should be excluded. 
For the reasons given by my brother La Forest J., 
I am of the view that this is a case where the 
evidence must be excluded and the appeal 
dismissed. 

The following are the reasons delivered by 

McIntyre J. (dissenting)—I have had the 
advantage of reading the reasons for judgment 
prepared in this appeal by my colleagues, Justices 
La Forest and Lamer. I am unable, however, with 
great deference to their views, to agree with their 
judgments. 

The facts have been recited by La Forest J. and 
they reveal that the doctor without consent took 
free-flowing blood from the unconscious respond¬ 
ent for medical purposes. He later gave the blood 
to the police officer. There is no evidence as to 


suffisant pour considerer que la prise de possession 
par la police de l’eprouvette contenant le sang du 
patient sans son consentement constitue une saisie 
au sens de l’art. 8 de la Charte canadienne des 
a droits et libertes. Comme il s’agissait d’une saisie 
sans mandat, la charge de presentation etablissant 
que la saisie etait neanmoins legale incombait au 
ministere public (voir Hunter c. Southam Inc., 
[1984] 2 R.C.S. 145, a la p. 161). Le ministere 
b public n’a presente aucune preuve appuyant cette 
conclusion et le dossier ne contient aucun element) 
de preuve a cet egard. La saisie etait done illegal^ 
En outre, il n’y avait pas d’urgence ni aucune autre 
c raison d’effectuer cette saisie sans avoir obtentr 
prealablement un mandat, a supposer, bien sur ; 
que l’agent de police, apres avoir parle au medecin, 
pouvait satisfaire aux conditions requises pour 
obtenir un mandat valide. Dans l’arret R. c. Co/g 
d lins, [1987] 1 R.C.S. 265, j’ai (conjointement avetr 
le Juge en chef et les juges Wilson et La Forest) 
exprime l’avis que pour qu’une fouille, une perqui¬ 
sition ou une saisie ne soit pas abusive, elle doit 
satisfaire aux exigences suivantes (a la p. 278): 

e 

Une fouille ne sera pas abusive si elle est autorisee par 
la loi, si la loi elle-meme n’a rien d’abusif et si la fouille 
n’a pas ete effectuee d’une maniere abusive. 

Le fait que la saisie est illegale en l’espece 
f repond a la question de savoir si la fouille etait 
abusive. Il reste seulement a determiner si la 
preuve devrait etre ecartee. Pour les raisons don- 
nees par mon collegue le juge La Forest, je suis 
d’avis qu’il s’agit d’un cas ou la preuve doit etre 
ecartee et le pourvoi rejete. 

Version frangaise des motifs rendus par 

h Le juge McIntyre (dissident)—J’ai eu 
l’avantage de lire les motifs que mes collegues les 
juges La Forest et Lamer ont rediges en l’espece. 
Toutefois, avec les plus grands egards pour leur 
l point de vue, je suis incapable d’y souscrire. 

Les faits exposes par le juge La Forest revelent 
que le medecin, sans le consentement de l’intime 
j qui etait inconscient, a preleve, a des fins medica- 
les, un echantillon du sang qui coulait d’une plaie. 
Il a par la suite remis le sang a l’agent de police. 
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what passed between the doctor and the police 
officer and no inference adverse to the officer may 
be drawn. The evidence does disclose, however, 
that the officer did not request the taking of the 
blood sample and he did not see the doctor take it. 

I agree with La Forest J. that there was no 
search here. If there was a wrongful seizure, it was 
made by the doctor and there is no evidence which 
would implicate the police officer. The sole ques¬ 
tion here is whether the evidence of the blood 
analysis, because of the improper disposition of 
this blood sample by the doctor, should be exclud¬ 
ed. It may only be excluded if its admission would 
bring the administration of justice into disrepute. 

It should be observed that Dyment was charged 
with having care and control of a motor vehicle 
having consumed alcohol in such quantity that the 
proportion thereof in his blood exceeded 80 milli¬ 
grams of alcohol in 100 millilitres of blood. The 
sample would have been decisive in this case. 

I am unable to consider that the admission of 
this evidence would bring the administration of 
justice into disrepute. No misconduct is shown 
against the police officer and there is nothing to 
indicate any bad faith on his part. Any wrongful 
seizure by the doctor or any wrongful dealing with 
the sample may be put at his door, but there is 
nothing to show impropriety on the part of the 
police. Indeed, having, received “real evidence” 
decisive of the issue in the case it was his duty to 
tender it in evidence. In this, I would refer to the 
reasons of the Chief Justice in R. v. Jacoy , [1988] 
2 S.C.R. 548, in reaching a similar conclusion 
relating to the exclusion of evidence under s. 24(2) 
of the Canadian Charter of Rights and Freedoms. 
I would allow the appeal and restore the 
conviction. 

Appeal dismissed, McIntyre J. dissenting. 

Solicitor for the appellant: Darrell E. Coombs, 
Charlottetown. 

Solicitor for the respondent: John W. Maynard, 
O’Leary. 


Aucune preuve n’indique ce qui s’est passe entre le 
medecin et l’agent de police et aucune deduction 
defavorable a l’agent de police ne peut etre faite. 

La preuve revele cependant que l’agent n’avait pas 
a demande le prelevement d’un echantillon de sang 
et qu’il n’a pas vu le medecin le prelever. 

Je partage l’opinion du juge La Forest qu’il n’y 
a eu aucune fouille en l’espece. S’il y a eu saisie 
b illegale, c’est le medecin qui l’a faite, et il n’y a 
aucune preuve qui impliquerait l’agent de police.,-. 
La seule question en l’espece est de savoir si, en£j 
raison de l’utilisation irreguliere de l’echantillon de!£L 
sang par le medecin, la preuve de l’analyse du sango 
c devrait etre ecartee. Elle ne peut etre ecartee que= 
si son utilisation est susceptible de deconsiderer c 
1’administration de la justice. 

, oo 

II convient de souligner que Dyment a ete°° 
d accuse d’avoir eu la garde ou le controle d’un^ 
vehicule a moteur alors qu’il avait consomme une 
quantite d’alcool telle que son alcoolemie depassait 
80 milligrammes d’alcool par 100 millilitres de 
sang. L’echantillon aurait ete determinant dans ce 
e cas. 

Je ne peux conclure que l’admission de cette 
preuve serait susceptible de deconsiderer l’adminis- 
tration de la justice. Rien n’indique que l’agent de 
/ police se soit mal conduit ni qu’il ait fait preuve de 
mauvaise foi. On peut attribuer au medecin une 
saisie illegale ou un traitement irregulier de 
l’echantillon, rnais rien ne peut etre reproche a 
I’agent de police. En effet, ayant obtenu une 
g «preuve materielle», determinante quant a la ques¬ 
tion en litige, il lui incombait de la produire en 
preuve. A cet egard, je renvoie aux motifs du Juge 
en chef dans 1’arrSt R. c. Jacoy , [1988] 2 R.C.S. 
b 548, pour rendre une decision semblable concer- 
nant l’irrecevabilite d’elements de preuve en vertu 
du par. 24(2) de la Charte canadienhe des droits 
et libertes. Je suis d’avis d’accueillir le pourvoi et 
de retablir la declaration de culpabilite. 

Pourvoi rejete, le juge McIntyre est dissident. 

Procureur de Vappelante: Darrell E. Coombs, 
Charlottetown. 

j Procureur de I’intime: John W. Maynard, 
O’Leary. 
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Her Majesty The Queen Appellant 
v. 

James Keegstra Respondent 
and 

The Attorney General of Canada, the 
Attorney General for Ontario, the Attorney 
General of Quebec, the Attorney General for * 
New Brunswick, the Attorney General of 
Manitoba, the Canadian Jewish Congress, the 
League for Human Rights of B’nai Brith, 
Canada, Interamicus, the Women’s Legal c 
Education and Action Fund and the Canadian 
Civil Liberties Association Interveners 


INDEXED AS: R. V. KEEGSTRA ^ 

File No.: 21118. 

1989: December 5, 6; 1990; December 13. 

Present: Dickson C.J.* and Wilson, La Forest, e 

L’Heureux-Dube, Sopinka, Gonthier and McLachlin JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA j. 

Constitutional law — Charter of Rights — Freedom 
of expression — Hate propaganda — Criminal Code 
prohibiting wilful promotion of hatred against identifi¬ 
able groups (s. 319(2)) — Defence of truth to be estab¬ 
lished by accused on balance of probabilities (s. S 
319(3)(a)) — Whether s. 319(2) of Code infringes s. 2(b) 
of Canadian Charter of Rights and Freedoms — If so, 
whether infringement justifiable under s. 1 of Charter. 


Constitutional law — Charter of Rights — Presump¬ 
tion of innocence - Reverse onus provision — Criminal 
Code prohibiting wilful promotion of hatred against 
identifiable groups (s. 319(2)) — Defence of truth to be 
established by accused on balance of probabilities (s. 1 
319(3)(a)) — Whether s. 3I9(3)(a) of Code infringes s. 
11(d) of Canadian Charter of Rights and Freedoms — 

If so, whether infringement justifiable under s. 1 of 
Charter. 


Sa Majeste la Reine Appelante 
c. 

James Keegstra Intime 
et 

Le procureur general du Canada, le procureur 
general de l’Ontario, le procureur general du 
Quebec, le procureur general du 
Nouveau-Brunswick, le procureur general du 
Manitoba, le Congres juif canadien, la Ligue 
des droits de la personne de B’nai Brith, 
Canada, Interamicus, le Fonds d’action et 
d’education juridiques pour les femmes et 
l’Association canadienne des libertes civiles 
Intervenants 

repertory: r. c. keegstra 
N° du greffe: 21118. 

1989: 5, 6 decembre; 1990: 13 decembre. 

Presents: Le juge en chef Dickson * et les juges Wilson, 
La Forest, L’Heureux-Dube, Sopinka, Gonthier et 
McLachlin. 

EN APPEL DE LA COUR D’APPEL DE L’ALBERTA 

Droit constitutionnel — Charte des droits — Liberte 
d’expression — Propagande haineuse — Fomentation 
volontaire de la haine contre des groupes identifiables 
interdite par le Code criminel (art. 319(2)) — Moyen de 
defense de veracite a etablir par Paccuse selon la pre¬ 
ponderance des probabilites (art. 319(3)a)) — L'article 
319(2) du Code viole-t-il Part. 2b) de la Charte cana¬ 
dienne des droits et libertes? — Dans l'affirmative, 
cette violation est-elle justifiable en vertu de Particle 
premier de la Charte? 

Droit constitutionnel — Charte des droits — Pre- 
somption d'innocence — Renversement du fardeau de la 
preuve — Fomentation volontaire de la haine contre des 
groupes identifiables interdite par le Code criminel (art. 
319(2)) ■— Moyen de defense de veracite a etablir par 
Paccuse selon la preponderance des probabilites (art. 
319(3)a)) — L’article 319(3)a) du Code viole-t-il Part, 
lid) de la Charte canadienne des droits et libertes? — 
Dans Paffirmative, cette violation est-elle justifiable en 
vertu de Particle premier de la Charte? 


* Chief Justice at the time of hearing. 


Juge en chef a la date de l’audition. 
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Constitutional law — Charter of Rights — Reason¬ 
able limits — General approach to s. 1 of Canadian 
Charter of Rights and Freedoms. 

The accused, an Alberta high school teacher, was 
charged under s. 319(2) of the Criminal Code with 
wilfully promoting hatred against an identifiable group 
by communicating anti-semitic statements to his stu¬ 
dents, Prior to his trial, the accused applied to the Court 
of Queen’s Bench for an order quashing the charge. The 
court dismissed the application on the ground that s. 
319(2) of the Code did not violate freedom of expression 
as guaranteed by s. 2(b) of the Canadian Charter of 
Rights and Freedoms. The court, for want of proper 
notice to the Crown, did not entertain the accused’s 
argument that s. 319(3)(a) of the Code violated the 
presumption of innocence protected by s. 11 (d) of the 
Charter. Section 319(3)(a) affords a defence of “truth” 
to the wilful promotion of hatred but only where the 
accused proves the truth of the communicated state¬ 
ments on a balance of probabilities. The accused was 
thereafter tried and convicted. On appeal the accused’s 
Charter arguments were accepted, the Court of Appeal 
holding that ss. 319(2) and 319(3)(o) infringed ss. 2(b) 
and 11 (d) of the Charter respectively, and that the 
infringements were not justifiable under s. 1 of the 
Charter. 


Held (La Forest, Sopinka and McLachlin JJ. dissent¬ 
ing): The appeal should be allowed. Sections 319(2) and 
319(3)(a) of the Code are constitutional. 

(1) Freedom of Expression 

Per Dickson C.J. and Wilson, L’Heureux-Dube and 
Gonthier JJ.: Communications which wilfully promote 
hatred against an identifiable group are protected by s. 
2(b) of the Charter. When an activity conveys or 
attempts to convey a meaning, through a non-violent 
form of expression, it has expressive content and thus 
falls within the scope of the word “expression" as found 
in the guarantee. The type of meaning conveyed is 
irrelevant. Section 2(b) protects all content of expres¬ 
sion. In enacting s. 319(2) of the Code ; Parliament 
sought to prohibit communications which .convey mean¬ 
ing. Section 319(2), therefore, represents an infringe¬ 
ment of s. 2(b). 

Communications which are intended to promote 
hatred against identifiable groups do not fall within the 
ambit of a possible s. 2(b) exception concerning expres¬ 
sion manifested in a violent form. This exception refers 
only to expression communicated directly through physi- 


Droit constitutionnel — Charte des droits — Limites 
raisonnables — Fagon generate d'aborder Particle pre¬ 
mier de la Charte canadienne des droits et liberies. 

L’accuse, un professeur d’ecole secondaire en Alberta, 
a a ete inculpe en vertu du par. 319(2) du Code criminel 
d’avoir volontairement fomente la haine contre un 
groupe identifiable en faisant a ses eleves des declara¬ 
tions antisemites. Avant son proces, l’accuse a demande 
a la Cour du Banc de la Reine de rendre une ordonnance 
b annulant l’accusation. La cour a rejete cette demande a 0 
motif que le par. 319(2) du Code ne portait pas atteinfe) 
a la liberte d’expression garantie par l’al. 2b) de la 
Charte canadienne des droits et liberies. Comme ^ 
ministere public n’avait pas re$u l’avis voulu, la cour n’a: 
c pas examine 1’argument de l’accuse selon lequel Pale 
319(3)a) du Code viole la presomption d’innocence corj^ 
sacree a l’al. lit/) de la Charte. L’alinea 319(3)ct}j 
prevoit un moyen de defense fonde sur la «veracite» [fj 
l’accusation de fomentation volontaire de la haine, malf 
^ seulement si l’accuse prouve, selon la preponderance des 
probability, la veracite des declarations communiquees. 
L’accuse a par la suite subi son proces et a ete reconnu 
coupable. En appel, les arguments de 1’accuse fondes sur 
la Charte ont ete retenus, la Cour d’appel statuant que 
le par. 319(2) et 1’al. 319(3)a) violaient respectivement 
les al. 2b) et lit/) de la Charte et que ces violations ne 
pouvaient se justifier aux termes de l’article premier de 
la Charte. 

Arret (les juges La Forest, Sopinka et McLachlin sont 
r dissidents): Le pourvoi est accueilli. Le paragraphe 
319(2) et Pal. 319(3)a) du Code sont constitutionnels. 

(1) La liberte d‘expression 

Le juge en chef Dickson et les juges Wilson, 
g L’Heureux-Dube et Gonthier: Les communications 
constituant une fomentation volontaire de la haine 
contre un groupe identifiable sont protegees par l’al. 2b) 
de la Charte. Lorsqu’une activite transmet ou tente de 
transmettre une signification par une forme d’expression 
/, non violente, elle a un conlenu expressif et releve en 
cons 6 quence du champ du mot «expression» utilise dans 
la garantie. Le type de signification transmise n’a 
aucune pertinence. L’alinea 2b) protege tout contenu de 
l’expression. Le Parlement a tente, par 1’adoption du 
. par. 319(2) du Code, d’interdire des communications qui 
transmettent une signification. Le paragraphe 319(2) 
represente done une violation de l’al. 2b). 

Les communications qui sont destinees a fomenter la 
haine contre des groupes identifiables ne relevent pas de 
j l’exception possible a l’al. 2b) que pourrait constituer 
l’expression se manifestant sous une forme violente. 
Cette exception ne s’applique qu’a l’expression manifes- 
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cal harm. Hate propaganda is not analogous to violence. 

It conveys a meaning that is repugnant, but the repug¬ 
nance stems from the content of the message and not 
from its form. As for threats of violence, they are not 
excluded from the definition of expression envisioned bv 
s. 2(b). 

Sections 15 and 27 of the Charter, which deal with 
equality and multiculturalism, and the international 
agreements signed by Canada on the prohibition of 
racist statements, should not be used to interpret the h 
scope of s. 2(b). It is inappropriate to attenuate the s. 
2(b) freedom on the grounds that a particular context so 
requires. The large and liberal interpretation given to 
freedom of expression indicates that the preferable 
course is to weigh the various contextual values and c 
factors in s. 1 of the Charter. This section both guaran¬ 
tees and limits Charter rights and freedoms by reference 
to principles fundamental in a free and democratic 
society. 

d 

Section 319(2) of the Code constitutes a reasonable 
limit upon freedom of expression. Parliament’s objective 
of preventing the harm caused by hate propaganda is of 
sufficient importance to warrant overriding a constitu¬ 
tional freedom. Parliament has recognized the substan- e 
tial harm that can flow from hate propaganda and, in 
trying to prevent the pain suffered by target group 
members and to reduce racial, ethnic and religious 
tension and perhaps even violence in Canada, has decid¬ 
ed to suppress the wilful promotion of hatred against / 
identifiable groups. Parliament’s objective is supported 
not only by the work of numerous study groups, but also 
by our collective historical knowledge of the potentially 
catastrophic effects of the promotion of hatred. Addi¬ 
tionally, the international commitment to eradicate hate g 
propaganda and Canada’s commitment to the values of 
equality and multiculturalism in ss. 15 and 27 of the 
Charter strongly buttress the importance of this 
objective. 

h 

Section 319(2) of the Code is an acceptably propor¬ 
tional response to Parliament’s valid objective. There is 
obviously a rational connection between the criminal 
prohibition of hate propaganda and the objective of 
protecting target group members and of fostering har- i 
monious social relations in a community dedicated to 
equality and multiculturalism. Section 319(2) serves to 
illustrate to the public the severe reprobation with which 
society holds messages of hate directed towards racial 
and religious groups. It makes that kind of expression j 
less attractive and hence decreases acceptance of its 
content. Section 319(2) is also a means by which the 


tee directement par un prejudice corporel. La propa- 
gande haineuse n’est pas analogue a la violence. Elle 
transmet un message offensant, mais le caractere offen- 
sant tient au contenu du message et non a sa forme. 
Quant aux menaces de violence, elles ne sont pas exclues 
de la definition de l’expression envisagee a l’al. 2b). 

II n’y a pas lieu, pour determiner la portee de l’al. 2b), 
d’avoir recours aux art. 15 et 27 de la Charte, qui 
concernent l'egalite et le multiculturalisme, ni aux con¬ 
ventions internationales signees par le Canada sur la 
prohibition de declarations racistes. II n’y a pas lieu non 
plus d’affaiblir la liberte garantie par l’al. 2b) pour le 
motif qu’un contexte particulier 1’exige, car suivant [’in¬ 
terpretation large et liberale donnee a la liberte de¬ 
pression, il est preferable de soupeser les divers facteurs 
et valeurs contextuels aux fins de l’article premier de la 
Charte. Cet article garantit et limite a la fois les droits 
et libertes garantis par la Charte en faisant appel aux 
principes qui sont fondamentaux dans une societe libre 
et democratique. 

Le paragraphe 319(2) du Code constitue une limite 
raisonnable imposee a la liberte d’expression. L’objectif 
vise par le legislateur de prevenir le mal cause par la 
propagande haineuse est d’une importance suffisante 
pour justifier la suppression d’une liberte garantie par la 
Constitution. Le legislateur a reconnu le prejudice reel 
pouvant decouler de la propagande haineuse et, cher- 
chant a empecher que des membres d’un groupe cible en 
souffrent et a reduire la tension—et peut-etre meme la 
violence—raciale, ethnique et religieuse au Canada, a 
decide d’eliminer la fomentation volontaire de la haine 
contre des groupes identifiables. L’objectif du Parlement 
est appuye non seulement par les travaux de nombreux 
groupes d’etude, mais aussi par notre connaissance his- 
torique collective des effets potentiellement catastrophi- 
ques de la fomentation de la haine. Qui plus est, l’enga- 
gement international d’eliminer la propagande haineuse 
ainsi que l’engagement envers l’egalite et le multicultu¬ 
ralisme manifeste par le Canada dans les art. 15 et 27 de 
la Charte 6tayent fortement l’importance de cet objectif. 

Le paragraphe 319(2) du Code a un degre acceptable 
de proportionnalite avec I’objectif valable du Parlement. 
II existe manifestement un lien rationnel entre (’interdic¬ 
tion penale de la propagande haineuse et l’objectif de 
proteger les membres du groupe cible et de favoriser des 
relations sociales harmonieuses au sein d’une collectivite 
qui croit fermement a l’egalite et au multiculturalisme. 
Le paragraphe 319(2) sert a montrer au public le pro- 
fond sentiment de reprobation de la societe a 1’egard de 
messages haineux visant des groupes raciaux et reli- 
gieux. II rend ce genre d’expression moins attrayant et 
diminue en consequence l’acceptation de son contenu. 
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values beneficial to a free and democratic society in 
particular, the value of equality and the worth and 
dignity of each human person can be publicized. 

Section 319(2) of the Code does not unduly impair a 
freedom of expression. This section does not suffer from 
overbreadth or vagueness; rather, the terms of the 
offence indicate that s. 319(2) possesses definitional 
limits which act as safeguards, to ensure that it will 
capture only expressive activity which is openly hostile b 
to Parliament’s objective, and will thus attack only the 
harm at which the prohibition is targeted. The word 
“wilfully” imports into the offence a stringent standard 
of mens rea which significantly restricts the reach of s. 
319(2) by necessitating the proof of either an intent to c 
promote hatred or knowledge of the substantial certain¬ 
ty of such a consequence. The word “hatred” further 
reduces the scope of the prohibition, This word, in the 
context of s. 319(2), must be construed as encompassing 
only the most severe and deeply felt form of opprobrium, d 
Further, the exclusion of private communications from 
the scope of s. 319(2), the need for the promotion of 
hatred to focus upon an identifiable group and the 
presence of the s. 319(3) defences, which clarify the 
scope of s. 319(2), all support the view that the e 
impugned section creates a narrowly confined offence. 
Section 319(2) is not an excessive impairment of free¬ 
dom of expression merely because the defence of truth 
in s. 319(3)(a) does not cover negligent or innocent error 
as to the truthfulness of a statement. Whether or not a y 
statement is susceptible to classification as true or false, 
such error should not excuse an accused who has wil¬ 
fully used a statement in order to promote hatred 
against an identifiable group. Finally, while other non¬ 
criminal modes of combatting hate propaganda exist, it 
is eminently reasonable to utilize more than one type of 
legislative tool in working to prevent the spread of racist 
expression and its resultant harm. To send out a strong 
message of condemnation, both reinforcing the values 
underlying s. 319(2) and deterring the few individuals 
who would harm target group members and the larger 1 
community by communicating hate propaganda, will 
occasionally require use of the criminal law. 


The effects of s. 319(2) are not of such a deleterious 
nature as to outweigh any advantage gleaned from the 
limitation of s. 2(b). The expressive activity at which s. j 
319(2) is aimed constitutes a special category, a catego¬ 
ry only tenuously connected with the values underlying 


Le paragraphe 319(2) est en outre un moyen de faire 
connaitre les valeurs benefiques a une societe libre et 
democratique, notamment Fegalite ainsi que la valeur et 
la dignite de chaque etre humain. 

Le paragraphe 319(2) du Code ne porte pas indument 
atteinte a la liberte d’expression. II ne peche ni par une 
portee excessive ni par [’imprecision. Au contraire, les 
conditions de Finfraction indiquent que le par. 319(2) 
comporte une definition restrictive qui assure qu’il ne 
touchera que l’activite expressive qui s’oppose ouverte- 
ment a l’objectif du legislateur et vise done uniquement 
le mal qui fait 1’objet de 1’interdiction. Le mot «volontai- 
remento introduit dans Finfraction une norme stride en 
matiere de mens rea qui reduit sensiblement la portee du 
par. 319(2) en exigeant la preuve de Fintention de 
fomenter la haine ou de la conscience de la forte proba¬ 
bility d’une telle consequence. Le mot «haine» vient 
limiter davantage la portee de Finterdiction. Dans le 
contexte du par. 319(2), ce mot doit s’interpreter comme 
se limitant a Fopprobre le plus marque et le plus profon- 
dement ressenti. De plus, le fait que le par. 319(2) 
exclut la conversation privee de son champ duplica¬ 
tion, le fait qu’il exige que la fomentation de la haine 
vise un groupe identifiable et le fait que divers moyens 
de defense sont prevus au par. 319(3) et precisent ainsi 
la portee du par. 319(2), sont tous des facteurs qui 
etayent Fopinion que le paragraphe conteste cree une 
infraction aux limites etroites. Le fait que la defense de 
veracite prevue a l’al. 319(3)<sr) ne prevoit pas le cas de 
Ferreur negligente ou innocente quant a la verite d’une 
declaration ne signifie pas que le par. 319(2) constitue 
une atteinte excessive a la liberte d’expression. Qu’une 
declaration puisse ou non etre qualifiee de vraie ou de 
fausse, une telle erreur ne devrait pas excuser un accuse 
qui s’est volontairement servi d’une declaration afin de 
fomenter la haine contre un groupe identifiable. Enfin, 
bien qu’il existe d’autres moyens, non penaux, de lutte 
contre la propagande haineuse, il est eminemment rai- 
sonnable de recourir a plus d’un type d’instrument legis- 
latif pour chercher a empecher la diffusion de l'expres- 
sion raciste et le prejudice qui en resulte. L’expression 
non equivoque de la reprobation, servant a la fois au 
renforcement des valeurs sous-jacentes au par. 319(2) et 
a la dissuasion de quelques individus qui feraient du tort 
aux membres d’un groupe cible et a Fensemble de la 
collectivite par la communication de propagande hai¬ 
neuse, necessitera parfois le recours au droit criminel. 

Les effets du par. 319(2) ne sont pas a ce point 
prejudiciables qu’ils Femportent sur tout avantage tire 
de la restriction imposee a Fal. 2b). L’activite expressive 
que vise le par. 319(2) tombe dans une categorie spe- 
ciale, qui n’a qu’un faible lien avec les valeurs qui 
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the guarantee of freedom of expression. Hate propagan¬ 
da contributes little to the aspirations of Canadians or 
Canada in either the quest for truth, the promotion of 
individual self-development or the protection and foster¬ 
ing of a vibrant democracy where the participation of all 
individuals is accepted and encouraged. Moreover, the 
narrowly drawn terms of s. 319(2) and its defences 
prevent the prohibition of expression lying outside of this 
narrow category. Consequently, the suppression of hate 
propaganda represents an impairment of the individual’s b 
freedom of expression which is not of a most serious 
nature. 


Per La Forest, Sopinka McLachlin JJ. (dissenting): 
Section 319(2) of the Code infringes the guarantee of 
freedom of expression. Where, as in this case, an activity 
conveys or attempts to convey a meaning or message 
through a non-violent form of expression, this activity 
falls within the sphere of the conduct protected by s. 
2(b). This section protects all content of expression 
irrespective of the meaning or message sought to be 
conveyed, no matter how offensive it may be. The 
government’s purpose in enacting s. 319(2) was to 
restrict freedom of expression by curtailing what people 
may say. Section 319(2), therefore, imposes a limit on e 
s. 2(b). 

The promotion of hatred in this case does not assume 
a form which falls outside the protected sphere of s. 
2(b). The accused’s communications were offensive and f 
propagandistic, but they do not constitute threats in the 
usual sense of that word. The accused’s statements did 
not urge violence against the Jewish people. They were 
not made with the intention and do not have the effect 
of compelling Jewish people or anyone else to do one S 
thing or another. Nor do the accused’s statements con¬ 
stitute violence. Violence, as discussed in Dolphin Deliv¬ 
ery and Irwin Toy , connotes actual or threatened physi¬ 
cal interference with the activities of others. Moreover, 
statements promoting hatred are not akin to threats or h 
violence. There is nothing in the form of such statements 
which subverts democracy or our basic freedoms in the 
way in which violence or threats of violence may. Final¬ 
ly, to suggest that speech, like hate propaganda, which 
undermines the credibility of speakers belonging to par- i 
ticular groups does not fall within s. 2(b) of the Charter, 
is to remove from the protection of the Charter an 
enormous amount of speech which has long been accept¬ 
ed as important and valuable. 


sous-tendent la garantie de la liberte d’expression. La 
propagande haineuse apporte peu aux aspirations des 
Canadiens ou du Canada, que ce soit dans la recherche 
de la verite, dans la promotion de l’epanouissement 
personnel ou dans la protection et le developpement 
d’une democratic dynamique qui accepte et encourage la 
participation de tous. En outre, la portee etroite du par. 
319(2) ainsi que les moyens de d6fense prevus empe- 
chent 1’interdiction de l’expression qui ne releve pas de 
cette categoric restreinte. Par consequent, la suppression 
de la propagande haineuse ne represente pas une 
atteinte des plus graves a la liberte d’expression de 
l’individu. 

Les juges La Forest, Sopinka et McLachlin (dissi¬ 
dents): Le paragraphe 319(2) du Code viole la garantie 
de la liberte d’expression. Lorsque, comme en l’espece, 
une activite transmet ou tente de transmettre une signi¬ 
fication ou un message par une forme d’expression non 
violente, cette activite releve de la sphere des conduites 
protegees par l’al. 2b). Celui-ci protege tout le contenu 
de l’expression, si offensant qu’il puisse etre, sans egard 
a la signification ou au message que Ton tente de 
transmettre. Par l’adoption du par, 319(2), le gouverne- 
ment visait a limiter la liberte d’expression en imposant 
des restrictions a ce qu’on peut dire. Le paragraphe 
319(2) impose done une restriction a l’al. 2b). 

En i’espece, la fomentation de la haine ne revet pas 
une forme qui est exclue de la sphere de protection de 
l’al. 2b). Les communications de l’accuse sont offensan- 
tes et tiennent de la propagande, mais elles ne consti¬ 
tuent pas des menaces au sens courant du terme. Elles 
n’incitent pas a la violence contre les juifs. Elles n’ont 
pas ete avancees avec l’intention, et elles n’ont pas pour 
effet, d’astreindre les juifs ou qui que ce soit d’autre a 
une certaine conduite. Les declarations de 1’accuse ne 
constituent pas non plus de la violence. La violence dont 
parlent les arrets Dolphin Delivery et Irwin Toy connote 
une ingerence ou une menace d’ingerence materielle 
reelle dans les activites d’autrui. De plus, les declara¬ 
tions fomentant la haine ne s’apparentent pas a des 
menaces ni a la violence. Rien dans la forme de ces 
declarations ne subvertit la democratic ou nos libertes 
fondamentales de la maniere que peuvent le faire la 
violence ou les menaces de violence. Finalement, preten- 
dre que l’al. 2b) de la Charte ne s’applique pas a 
1 ’expression qui, comme la propagande haineuse, mine le 
credit de personnes qui s’expriment et appartiennent a 
des groupes determines, revient a priver de la protection 
de la Charte une quantite enorme d’expressions dont 
l’importance et la valeur sont reconnues depuis 
longtemps. 
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Sections 15 and 27 of the Charter and the internation¬ 
al convenants signed by Canada on the prohibition of 
racism do not reduce the scope of expression protected 
by s. 2(b) so as to exclude the accused’s statements. 
First, to do so would be to exclude statements from the 
protection of s. 2(b) on the basis of their content, an 
approach which this Court has rejected. Second, given 
that the protection under s. 2(b) is aimed at protecting 
individuals from having their expression infringed by the 
government, it would be a misapplication of Charter 
values to thereby limit the scope of that individual 
guarantee with an argument based on s. 15, which is 
also aimed at circumscribing the power of the state. 
Third, it would be extremely difficult to balance in the 
abstract conflicting values such as equality and mul- 
ticulturalism against freedom of expression. Assuming 
such balancing were to be done, it would be more 
appropriately made under s. 1 of the Charter than under 
s. 2(b). Fourth, Canada’s international obligations, and 
the accords negotiated between international govern¬ 
ments, may well be helpful in placing Charter interpre¬ 
tation in a larger context but these obligations are not 
determinative or limitative of the scope of the Charter 
guarantees. The provisions of the Charter , though draw¬ 
ing on a political and social philosophy shared with 
other democratic societies, are uniquely Canadian. As a 
result, considerations may point, as they do in this case, 
to a conclusion regarding a rights violation which is not 
necessarily in accord with those international covenants. 
Unlike the international covenants, which exclude hate 
propaganda from the guarantee of speech, the Charter 
posits a broad and unlimited right of expression under s. 
2(b), a right which can only be cut back under s. 1. 


Section 2(b) does not protect only justified or 
meritorious expression. Historical legal limitations on 
expression which conflict with the larger Canadian con¬ 
ception of free speech must be rejected. While in this 
case it may be easy to achieve near-unanimous consen¬ 
sus that the statements contribute nothing positive to 
our society, experience shows that in other cases it may 
be difficult to draw the line between speech which has 
value to democracy or social issues and speech which 
does not. Attempts to confine the guarantee of free 
expression only to content which is judged to possess 
redeeming value or to accord with the accepted values 
strike at the very essence of the value of the freedom, 
reducing the realm of protected discussion to that which 
is comfortable and compatible with current conceptions. 
If the guarantee of free expression is to be meaningful, it 


Ni les art. 15 et 27 de la Charte ni les conventions 
internationales signees par !e Canada qui interdisent le 
racisme ne reduisent le champ de l’expression protegee 
par l’al. 2b) de maniere a en exclure les declarations de 
a Paccuse. Premierement, cela reviendrait a refuser la 
protection de I’al. 2b) a certaines declarations a cause de 
leur contenu, idee que la Cour a rejetee. Deuxiemement, 
vu que la garantie de l’al. 2b) vise a proteger les 
individus contre 1’atteinte a leur liberte d’expression par 
h le gouvernement, ce serait une application erronee desk 
valeurs de la Charte de limiter la portee de la garantk 
donnee a 1’individu avec une argumentation fondee sue 
l’art. 15 qui vise egalement a circonscrire les pouvoirs d§- 
i’Etat. Troisiemement, il serait extremement difficifej 
d’apprecier dans 1’abstrait 1’importance relative dS 
c valeurs opposees telles que Pegalite et le multicultural 
lisme d’une part et la liberte d’expression d'autre part. A 
supposer que cette evaluation se fasse, il conviendraS 
mieux de la faire en vertu de Particle premier de la 
Charte qu’en vertu de l’al. 2b). Quatriemement, les 
^ obligations internationales du Canada et les accords 
negocies entre gouvernements nationaux peuvent etre 
utiles pour elargir le contexte de [’interpretation de la 
Charte , mais ces obligations ne permettent pas de defi- 
nir ni de limiter la portee des garanties enoncees dans la 
e Charte. Les dispositions de la Charte, quoiqu’inspirees 
par une philosophie politique et sociale partagee avec 
d’autres societes democratiques, sont particulieres au 
Canada. En consequence, diverses considerations peu¬ 
vent mener, comme en l’espece, a une conclusion concer- 
/ nant une violation des droits qui n’est pas necessaire- 
ment en accord avec ces conventions internationales. A 
la difference des conventions internationales qui 
excluent la propagande haineuse de la garantie de la 
liberte d’expression, la Charte prevoit a l’al. 2b) un droit 
g large et illimite a l’expression, qui ne peut etre reduit 
qu’en vertu de Particle premier. 

L’alinea 2b) ne protege pas seulement l’expression 
justifiee ou meritoire. On ne peut admettre que l’expres- 
sion soit soumise a des restrictions juridiques historiques 
A lorsque celles-ci entrent en conflit avec la conception 
canadienne plus large de la liberte de parole. Bien qu’il 
puisse etre facile en l’espece d’arriyer au consensus 
presque unanime que les declarations en cause rdappor- 
tent rien de positif a notre societe, Pexperience montre 
i que dans d’autres cas il peut etre difficile de tracer une 
ligne de demarcation entre [’expression qui a une valeur 
pour la democratic ou la discussion de questions sociales, 
et celle qui n’en a pas. Les tentatives de limiter la 
garantie de liberte d’expression au contenu considere 
j avoir une valeur positive ou conforme avec les valeurs 
acceptees, frappent l’essence meme de la valeur de cette 
liberte en reduisant le champ de protection des debats a 
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must protect expression which challenges even the very 
basic conceptions about our society. A true commitment 
to freedom of expression demands nothing less. 


Section 319(2) of the Code does not constitute a 
reasonable limit upon freedom of expression. While the 
legislative objectives of preventing the promotion of 
hatred, of avoiding racial violence and of promoting 
equality and multiculturalism are of sufficient impor¬ 
tance to warrant overriding the guarantee of freedom of 
expression, s. 319(2) fails to meet the proportionality 
test. 

Section 319(2) does, to some degree, further Parlia¬ 
ment’s objective. However, the rational connection be¬ 
tween s. 319(2) and its goals is tenuous as there is not a 
strong and evident connection between the criminaliza¬ 
tion of hate propaganda and its suppression. Section 
319(2) may in fact detract from the objectives it is 
designed to promote by deterring legitimate expression. 
Law-abiding citizens, who do not wish to run afoul of 
the law, could decide hot to take the chance in a 
doubtful case. Creativity and the beneficial exchange of 
ideas could be adversely affected. At the same time, it is 
unclear that s. 319(2) provides an effective way of 
curbing hate-mongers. Not only does the criminal pro¬ 
cess attract extensive media coverage and confer on the 
accused publicity for his dubious causes, it may even 
bring him sympathy. 

Section 319(2) of the Code does not interfere as little 
as possible with freedom of expression. Section 319(2) is 
drafted too broadly, catching more expressive conduct 
than can be justified by the objectives of promoting 
social harmony and individual dignity. The term 
“hatred” in s. 319(2) is capable of denoting a wide 
range of diverse emotions and is highly subjective, 
making it difficult to ensure that only cases meriting 
prosecution are pursued and that only those whose 
conduct is calculated to dissolve the social bonds of 
society are convicted. Despite the requirement of “wilful 
promotion”, people who make statements primarily for 
non-nefarious reasons may also be convicted under s. 
319(2), A belief that what one says about a group is true 
and important to political and social debate is quite 
compatible with, and indeed may inspire, an intention to 
promote active dislike of that group. Such a belief is 
equally compatible with foreseeing that promotion of 
such dislike may stem from one’s statements. The 
absence of any requirement that actual harm or incite¬ 
ment to hatred be shown further broadens the scope of 


ce qui ne derange pas ou a ce qui est compatible avec les 
idees actuelles. Si la garantie de libre expression doit 
avoir un sens, elle doit proteger l’expression qui conteste 
meme les conceptions les plus fondamentales de notre 
a societe. Un engagement reel envers la liberte depres¬ 
sion n’exige pas moins. 

Le paragraphe 319(2) du Code ne constitue pas une 
restriction raisonnable a la liberte d’expression. Bien que 
les objectifs legislates de prevenir la fomentation de la 
b haine, d’eviter la violence raciale et de favoriser l’egalitCjr 
et le multiculturalisme revetent une importance suffi^ 
sante pour justifier la violation de la garantie de la- J 
liberte d’expression, le par. 319(2) ne satisfait pas at?$ 
critere de proportionnalite. = 

c c 

Le paragraphe 319(2) permet dans une certaineco 

mesure d’atteindre l’objectif vise par le legislateur. Le^ 
lien rationnel entre le par. 319(2) et ses objets estr> 
cependant tenu, car il n’existe pas de lien fort et evident 
entre la criminalisation de la propagande haineuse et son 
d elimination. II se peut en fait que le par. 319(2) aille a 
1 ’encontre des objectifs vises en decourageant l’expres- 
sion legitime. Le citoyen respectueux des lois qui ne veut 
pas commettre d’infraction pourrait en effet decider de 
ne pas courir le risque dans un cas douteux. La creati- 
e vite et l’echange benefique d’idees en souffriraient peut- 
etre. En meme temps, il n’est pas certain que le par. 
319(2) represente un moyen efficace de tenir en bride 
les fomentateurs de haine. Non seulement le processus 
criminel suscite un vif interet chez les medias et fournit 
f a l’accuse de la publicite pour ses causes douteuses, mais 
il peut aussi lui attirer de la sympathie. 

Le paragraphe 319(2) du Code ne porte pas le moins 
possible atteinte a la liberte d’expression. Le paragraphe 
319(2) est redige en termes trop larges de sorte qu’il 
g englobe plus de conduite expressive que ne le justifie 
1 ’objectif de la promotion de l’harmonie sociale et de la 
dignite individuelle. Le mot «haine» au par. 319(2) peut 
denoter une vaste gamme demotions diverses et il est 
hautement subjectif, ce qui rend difficile d’assurer que 
b seuls seront poursuivis les cas ou les poursuites sont 
justifiees et que seules seront reconnues coupables les 
personnes dont la conduite vise a dissoudre les liens 
sociaux. Malgre l’exigence d’une fomentation «volon- 
taire» de la haine, des personnes qui font des declara- 
i tions pour des motifs qui ne sont pas reprehensibles 
risquent aussi d’etre declarees coupables en vertu du 
par. 319(2). La conviction que ce qu'on dit au sujet d’un 
groupe est vrai et constitue un apport important a un 
debat politique et social est parfaitement conciliable 
j avec l’intention de fomenter une antipathie active contre 
ce groupe et peut meme inspirer cette intention. Une 
telle conviction est aussi compatible avec la prevision 
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s. 319(2), and it is unclear, in practice, if the s. 319(3) 
defences, including the defence of truth, significantly 
narrow the ambit of s. 319(2). Moreover, not only is the 
category of speech caught by s. 319(2) defined broadly, 
the application of the definition of offending speech i.e., 
the circumstances in which the offending statements are 
prohibited is virtually unlimited. Only private conversa¬ 
tions are exempt from state scrutiny. Given the vague¬ 
ness of the prohibition of expression in s. 319(2), there is 
again a danger that the legislation may have a chilling 
effect on legitimate activities important to our society by 
subjecting innocent persons to constraints born out of a 
fear of the criminal process. Finally, the process by 
which the prohibition is effected—the criminal law—is 
the severest our society can impose and is arguably 
unnecessary given the availability of alternate and more 
appropriate and effective remedies. 


Any questionable benefit conferred by s. 319(2) of the 
Code is outweighed by the significant infringement on 
the guarantee of freedom of expression. Section 319(2) 
does not merely regulate the form or tone of expression, 
it strikes directly at its content. It is capable of catching 
not only statements like those at issue in this case, but 
works of art and the intemperate statement made in the 
heat of social controversy. While few may actually be 
prosecuted to conviction under s. 319(2) and impris¬ 
oned, many fall within the shadow of its broad prohibi¬ 
tion. Section 319(2) touches on the vital values upon 
which s. 2(b) of the Charter rests: the value of fostering 
a vibrant and creative society through the marketplace 
of ideas; the value of the vigourous and open debate 
essential to democratic government and preservation of 
our rights and freedoms; and the value of a society 
which fosters the self-actualization and freedom of its 
members. An infringement of this seriousness can only 
be justified by a countervailing state interest of the most 
compelling nature. However, the claims of gains to be 
achieved at the cost of the infringement of free speech 
represented by s. 319(2) are tenuous. Indeed, it is 
difficult to see how s. 319(2) fosters the goals of social 
harmony and individual dignity. 


que les declarations pourront avoir pour consequence de 
fomenter cette antipathie. L’absence de toute obligation 
de demontrer qu’il y a reellement eu prejudice ou incita¬ 
tion a la haine elargit davantage la portee du par. 
a 319(2) et il n’est pas certain, dans la pratique, que les 
moyens de defense prevus au par. 319(3), y compris 
celui de veracite, limitent sensiblement la portee du par. 
319(2). De plus, non seulement la definition de la 
categorie d’expression visee par le par. 319(2) est large, 
b mais [’application de la definition de l’expression illici-^- 
te—c.-a-d. les circonstances dans lesquelles les declara-^ 
tions offensantes sont interdites—est presque illimitee.^. 
Seules les conversations privees sont a l’abri de Texamen-sr 
de I’Etat. A cause de l’imprecision de 1’interdiction de_ 
l’expression au par. 319(2), il existe un danger que cette-^! 
c disposition ait un effet paraiysant sur des activites legiti-^ 
mes qui sont importantes pour notre societe en soumet- 
tant des personnes innocentes a des contraintes nees deg 
la peur du processus criminel. Enfin, le processus pan- 
lequel 1’interdiction est portee—le droit criminel—est le 
^ plus severe dans notre societe et on peut se demander si 
cette criminalisation est necessaire puisqu’il existe d’au- 
tres recours qui conviennent mieux et sont plus efficaces. 


Tout avantage hypothetique decoulant des disposi¬ 
tions du par. 319(2) du Code cede le pas a 1’atteinte 
grave portee a la garantie constitutionnelle de la liberte 
d’expression. Le paragraphe 319(2) ne fait pas que 
reglementer la forme ou le ton de l’expression, il vise 
f directement son contenu. Il peut s’appliquer non seule¬ 
ment a des declarations comme celles en cause, mais 
aussi a des oeuvres d’art et aux declarations outrancieres 
faites dans le feu d’une controverse sociale. Meme s’il y 
a peu de poursuites en vertu du par. 319(2) qui aillent 
S jusqu’a des declarations de culpabilite ou a l’emprison- 
nement, nombreuses sont les declarations auxquelles 
s'applique sa large interdiction. Le paragraphe 319(2) 
met en cause des valeurs vitales sur lesquelles l’al. 2b) de 
la Charte se fonde, la valeur qui consiste a favoriser une 
h societ6 dynamique et creative au moyen du marche des 
idees, la valeur representee par le debat vif et ouvert 
essentiel au gouvernement ddmocratique et a la sauve- 
garde de nos droits et libertes et la valeur d’une societe 
qui encourage 1’epanouissement personnel et la liberte 
(' de ses membres. Une atteinte aussi grave ne peut se 
justifier que par l’existence d’un interet tres imperieux 
de l’Etat qui lui fait contrepoids. Cependant, les preten¬ 
tions quant aux gains a obtenir au prix de la violation de 
la liberte d’expression par le par. 319(2) sont douteuses. 
j II est difficile de concevoir en quoi le par, 319(2) sert a 
promouvoir les objectifs de rharmonie sociale et de la 
dignite individuelle. 
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(2) Presumption of Innocence 

Per Dickson C.J. and Wilson, L’Heureux-Dube and 
Gonthier JJ.: Section 319(3)(a) of the Code, which 
provides that no person shall be convicted of wilfully 
promoting hatred “if he establishes that the statements a 
communicated were true”, infringes the presumption of 
innocence guaranteed in s. 11 ((f) of the Charter. The 
real concern under s. 11 (d) is not whether the accused 
must disprove an element of the offence or prove a 
defence. What is decisive is the final effect of the b 
impugned provision on the verdict. If, as in this case, an 
accused is required to prove some fact on a balance of 
probabilities to avoid conviction, the impugned provision 
violates the presumption of innocence because it permits 
a conviction in spite of a reasonable doubt in the mind of c 
the trier of fact as to the guilt of the accused. 


Section 319(3)(a) of the Code constitutes a reason¬ 
able limit on the presumption of innocence. Parliament’s d 
objective in employing a reverse onus is pressing and 
substantial. The objective behind s. 319(3)(a) is closely 
connected with the purpose of s. 319(2). Harm is creat¬ 
ed whenever statements are made with the intention of 
promoting hatred, whether or not they contain an ele- e 
ment of truth. If the defence of truth is too easily used, 
Parliament’s objective under s. 319(2) will suffer 
unduly. It is therefore in the furtherance of that same 
objective that truthfulness must be proved by the 
accused on a balance of probabilities. / 


Section 319(3)(a) meets the proportionality test. 
First, the section has a rational connection to the pur¬ 
pose of preventing the harm caused by hate propaganda. 8 
The reverse onus in the truth defence operates so as to 
make it more difficult to avoid conviction where the 
wilful promotion of hatred has been proven beyond a 
reasonable doubt. Second, the section also represents a 
minimal impairment of the presumption of innocence, h 
By requiring the accused to prove that his statements 
are true on a balance of probabilities, Parliament made 
a concession to the importance of truth in freedom of 
expression values without excessively compromising the 
effectiveness of s. 319(2). Any less onerous burden i 
would severely skew the equilibrium. Third, the impor¬ 
tance. of preventing the harm caused by hate propagan¬ 
da is not outweighed by Parliament’s infringement of s. 

11 (d). The reverse onus found in the truth defence 
represents the only way in which the defence can be j 
offered while still enabling Parliament to prohibit hate 
propaganda effectively through criminal legislation; to 


(2) La presomption d’innocence 

Le juge en chef Dickson et les juges Wilson, 
L’FIeureux-Dube et Gonthier: L’alinea 319(3)a) du 
Code , qui dispose que nul ne peut etre declare coupable 
de fomentation volontaire de la haine s’il «etablit que les 
declarations communiquees etaient vraies», viole la pre¬ 
somption d’innocence enoncee a Pal. 11 d) de la Charte. 

La preoccupation veritable aux fins de l’al. \\d) n’est 
pas de savoir si l’accuse doit refuter un element de— 
l’infraction ou etablir un moyen de defense. Ce qui estQ 
decisif c’est l’effet final de la disposition contestee sur lew 
verdict. Si, comme en l’espece, une disposition contestee^j- 
oblige un accuse a demontrer certains faits suivant la^ 
preponderance des probabilites pour eviter d’etre declare^ 
coupable, elle viole la presomption d’innocence parce co 
qu’elle permet une declaration de culpabilite malgre 
I’existence d’un doute raisonnable dans l’esprit du jugeO) 
des faits quant a la culpabilite de 1’accuse. 

L’alinea 319(3)a) du Code constitue une restriction 
raisonnable de la presomption d’innocence. L’objectif 
vise par le legislateur en prevoyant le renversement du 
fardeau de la preuve est urgent et reel. L’objectif de l’al. 
319(3)a) est etroitement lie a 1’objet du par. 319(2). Un 
prejudice est cause chaque fois que des declarations sont 
faites avec I’intention de fomenter la haine, qu’elles 
renferment ou non une part de verite. S’il est trop facile 
de se prevaloir du moyen de defense de veracite, cela 
compromettra indument la realisation de l’objectif que 
vise le legislateur au par. 319(2). C’est done dans le but 
d’atteindre ce meme objectif que la veracite doit etre 
prouvee par l’accuse selon la preponderance des 
probabilites. 

L’alinea 319(3)a) satisfait au critere de proportionna- 
lite. Premierement, cet alinea a un lien rationnel avec 
l’objet de prevenir le mal cause par la propagande 
haineuse. Le renversement du fardeau de preuve qu’o- 
pere le moyen de defense de veracite joue de maniere a 
ce qu’il soit plus difficile de se soustraire a une declara¬ 
tion de culpabilite dans un cas ou la fomentation volon¬ 
taire de la haine a ete etablie hors de tout doute 
raisonnable. Deuxiemement, cet alinea porte le moins 
possible atteinte a la presomption d’innocence. En obli- 
geant l’accuse a prouver I’exactitude de ses declarations 
selon la preponderance des probabilites, le Parlement a 
fait une concession dictee par l’importance que revet la 
verite parmi les valeurs sous-jacentes a la liberte d’ex- 
pression, et ce, sans nuire indument a 1’efficacite du par. 
319(2). Un fardeau moins lourd provoquerait un grave 
desequilibre. Troisiemement, l’importance de la preven¬ 
tion du prejudice cause par la propagande haineuse 
l’emporte sur la violation de l’al. 11 d) par le legislateur 
federal. Le renversement du fardeau de la preuve que 
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require that the state prove beyond a reasonable doubt 
the falsity of a statement would excuse much of the 
harmful expressive activity caught by s. 319(2) despite 
minimal proof as to its worth. 


Per Sopinka and McLachlin JJ. (dissenting): Section 
319(3)(<a) of the Code infringes s. 11 {d) of the Charier. 
Under s. 319(2), where the Crown proves beyond a 
reasonable doubt that the accused wilfully promoted 
hatred against an identifiable group, the accused will 
escape liability if, under s. 319(3)(a), he “establishes 
that the statements communicated were true”. By plac¬ 
ing the burden of establishing the truth of the state¬ 
ments on the accused, Parliament has contravened the 
basic principle that the accused need not prove a 
defence. When an accused is required to prove some fact 
on a balance of probabilities to avoid conviction, the 
provision violates the presumption of innocence because 
it permits a conviction in spite of a reasonable doubt in 
the mind of the trier of fact as to the guilt of the 
accused. 

Section 319(3)(a) of the Code does not constitute a 
reasonable limit upon the right to be presumed innocent. 
The section lacks the required degree of proportionality. 
It is difficult to discern a rational connection between 
the aims of s. 319(3)(a) and its requirement that the 
accused prove the truth of his statements. Further, s. 
319(3)(a) does not impair s. ll(c/) as little as possible. 
Because of its superior resources, the state is in a better 
position than the accused to determine whether or not a 
statement is true or false. If such a determination is 
impossible, it should not be ruled out that the statements 
could be more valuable than harmful. These consider¬ 
ations suggest that s. 3l9(3)(a)’s infringement of the 
presumption of innocence is neither minimal nor, given 
the importance of the infringement in the context of 
prosecutions under s. 319(2), sufficient to outweigh the 
dubious benefit of such a provision. Parliament intended 
the truth to be a defence and falsehood to be an 
important element of the offence created by s. 319(2). 
That fact, coupled with the centrality of the presump¬ 
tion of innocence in our criminal law, indicates that only 
a countervailing state interest of the most compelling 
kind could justify the infringement. It is difficult to see, 
however, what benefits s. 319(2) in fact produces in 
terms of stemming hate propaganda and promoting 
social harmony and individual dignity. 


comporte le moyen de defense de veracite est la seule 
faqon pour le Parlement d’offrir ce moyen de defense 
tout en proscrivant efficacement la propagande haineuse 
par des dispositions penales. Exiger que l’Etat prouve 
g hors de tout doute raisonnable la faussete d’une declara¬ 
tion reviendrait a excuser une bonne partie de Pactivite 
expressive nocjve que vise le par. 319(2) meme en 
presence d’une preuve minime de sa valeur. 

Les juges Sopinka et McLachlin (dissidents): L’alinea 

b 3l9(3)j) du Code porte atteinte a I’al. \\d) de l£0" 

Charte. Aux termes du par. 319(2), lorsque le ministerdJ 

public prouve hors de tout doute raisonnable que l’aciS. 

cuse a volontairement fomente la haine contre un group^j 

identifiable, il est exonere, en vertu de Pal. 319(3)or) s’ib: 

c «etablit que les declarations communiquees etaientc 

vraiesi). En imposant a Paccuse le fardeau d’etablir la 

veracite des declarations, le Parlement manque au prino 

cipe fondamental selon leque! Paccuse n’est pas tenu d^] 

prouver une defense. Si une disposition oblige un accusS - 

j a demontrer certains faits suivant la preponderance des 

probabilities pour eviter d’etre declare coupable, elle 

viole la presomption d’innocence parce qu’elle permet 

une declaration de culpabilite malgre Pexistence d’un 

doute raisonnable dans Pesprit du juge des faits quant a 

la culpabilite de Paccuse. 
e 

L’alinea 319(3)a) du Code ne constitue pas une limite 
raisonnable au droit d’etre presume innocent. La dispo¬ 
sition n’a pas le degre exige de proportionnalite. II est 
difficile de voir un lien rationnel entre les objectifs de 
, Pal. 319(3)a) et son exigence que Paccuse prouve la 
veracite de sa declaration. De plus, Pal. 319(3)a) ne 
porte pas le moins possible atteinte a Pal. lit/). Parce 
qu’il dispose de plus grands moyens, l’Etat est mieux 
place que Paccuse pour determiner si une declaration est 
vraie ou fausse. Si, par contre, il est impossible de le 
s determiner, alors la reponse est qu’il n’est pas exclu que 
ces declarations soient plus utiles que nuisibles. Ces 
considerations indiquent que la violation de la presomp¬ 
tion d’innocence par Pal. 319(3)a) n’est ni minime ni 
suffisante, compte tenu de la gravite de la violation dans 
h le contexte des poursuites engagees en vertu du par. 
319(2), pour l’emporter sur I’avantage douteux decou- 
lant d’une telle disposition. Le Parlement a voulu que la 
veracite soil un moyen de defense et que la faussete soit 
un element important de l’infraction que cree le par. 

* 319(2). Ce fait, conjugue a i’importance capitale de la 
presomption d’innocence dans notre droit, permet de 
penser que la violation ne pourrait se justifier que par un 
interet etatique tres imperieux qui lui ferait contrepoids. 
Cependant, on con?oit mal quels avantages le par. 
j 319(2) confere lorsqu'il s’agit d’endiguer la propagande 
haineuse et de promouvoir Pharmonie sociale et la 
dignite individuelle. 



[1990] 3 R.C.S. 


R. C. KEEGSTRA 


707 


Per La Forest J. (dissenting); It is- unnecessary to 
consider the issues respecting the right to be presumed 
innocent in s. II ( d ) of the Charter. 
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C.R.R. 5, [1988] 5 W.W.R. 211, qui a accueilli 
d l’appel de l’accuse contre sa declaration de culpa- 
bilite relativement a une accusation d’avoir volon- 
tairement fomente la haine en contravention du 
par. 319(2) du Code criminel. Pourvoi accueilli, 
les juges La Forest, Sopinka et McLachlin sont 
dissidents. 

Brace R. Fraser, c.r., pour l’appelante. 

Douglas H. Christie, pour 1’intime. 

f 

D. Martin Low, c.r., Stephen B. Sharzer et Irit 
Weiser, pour Pintervenant le procureur general du 
Canada. 

Gregory J. Fitch, pour Pintervenant le procureur 
s general de POntario. 

Jean Bouchard et Marise Visocchi, pour l’inter- 
venant le procureur general du Quebec. 

A Bruce Judah, pour Pintervenant le procureur 
general du Nouveau-Brunswick. 

Aaron Berg et Deborah Carlson, pour Pinterve¬ 
nant le procureur general du Manitoba. 

1 John I. Laskin, pour Pintervenant le Congres 
juif canadien. 

Mark J. Sandler, pour Pintervenante la Ligue 
des droits de la personne de B’nai Brith, Canada. 

J 

Joseph Nuss, c.r., Irwin Cotier et Ann Craw¬ 
ford, pour Pintervenant Interamicus. 


1990 CanLII 24 (SCC) 



[1990] 3 R.C.S. 


R. c. keegstra Le juge en chef Dickson 


713 


Kathleen Mahoney and Linda A. Taylor , for the 
intervener the Women’s Legal Education and 
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an Civil Liberties Association. 

The judgment of Dickson C.J. and Wilson, 
L’Heureux-Dube and Gonthier JJ. was delivered 
by b 

Dickson C.J.—This appeal was heard in con¬ 
junction with the appeals in R. v. Andrews, [1990] 

3 S.C.R. 870, and Canada (Human Rights Com - 
mission) v. Taylor, [1990] 3 S.C.R. 892. Along c 
with Andrews it raises a delicate and highly con¬ 
troversial issue as to the constitutional validity of 
s. 319(2) of the Criminal Code, R.S.C., 1985, c. 
C-46, a legislative provision which prohibits the 
wilful promotion of hatred, other than in private d 
conversation, towards any section of the public 
distinguished by colour, race, religion or ethnic 
origin. In particular, the Court must decide wheth¬ 
er this section infringes the guarantee of freedom 
of expression found in s. 2(b) of the Canadian 
Charter of Rights and Freedoms in a manner that 
cannot be justified under s. 1 of the Charter. A 
secondary issue arises as to whether the presump¬ 
tion of innocence protected in the Charter's, s. / 
11 (a?) is unjustifiably breached by reason of s. 
319(3)(a) of the Code, which affords a defence of 
“truth” to the wilful promotion of hatred, but only 
where the accused proves the truth of the com¬ 
municated statements on the balance of probabili- 8 
ties. 


I. Facts h 

Mr. James Keegstra was a high school teacher 
in Eckville, Alberta from the early 1970s until his 
dismissal in 1982. In 1984 Mr. Keegstra was 
charged under s. 319(2) (then s. 281.2(2)) of the 1 
Criminal Code with unlawfully promoting hatred 
against an identifiable group by communicating 
anti-semitic statements to his students. He was 
convicted by a jury in a trial before McKenzie J. . 
of the Alberta Court of Queen’s Bench. 


Kathleen Mahoney et Linda A. Taylor, pour 
1’intervenant le Fonds d’action et d’education juri- 
diques pour les femmes. 

Marc Rosenberg , pour l’intervenante PAssocia- 
tion canadienne des libertes civiles. 

Version frangaise du jugement du juge en chef 
Dickson et des juges Wilson, L’Heureux-Dube et 
Gonthier rendu par 

Le juge en chef Dickson —Le present pour- 
voi a ete entendu en meme temps que les pourvois 
R. c. Andrews, [1990] 3 R.C.S. 870, et Canada 
(Commission des droits de la personnel c. Taylor, 
[1990] 3 R.C.S. 892. Comme l’affaire Andrews, il 
souleve la question delicate et tres controversee de 
la constitutionnalite du par. 319(2) du Code cri- 
minel, L.R.C. (1985), ch. C-46, disposition qui 
interdit la fomentation volontaire de la haine, 
autrement que dans des conversations privees, 
contre toute section du public qui se differencie des 
autres par la couleur, la race, la religion ou l’ori- 
gine ethnique. En particulier, la Cour est appelee a 
decider si ce paragraphe porte atteinte a la garan- 
tie de la liberte d’expression par Pal, 2b) de la 
Charte canadienne des droits et libertes, d’une 
maniere qui ne peut se justifier en vertu de Particle 
premier de la Charte. Se pose a titre subsidiaire la 
question de savoir si la presomption d’innocence 
consacree a Pal. 11<J) de la Charte est violee de 
facon injustifiable par Pal. 319(3)n) du Code qui 
permet d’invoquer la «veracite» du propos en 
defense a une accusation de fomentation volontaire 
de la haine, mais seulement si Paccuse prouve, 
selon la preponderance des probabilities, la veracite 
des declarations communiquees. 

I. Les faits 

Monsieur James Keegstra enseignait au niveau 
secondaire a Eckville (Alberta) du debut des 
annees 70 jusqu’a son renvoi en 1982. En 1984, M. 
Keegstra a ete accuse en vertu du par. 319(2) 
(alors le par. 281.2(2)) du Code criminel d’avoir 
illegalement fomente la haine contre un groupe 
identifiable en faisant a ses eleves des declarations 
antisemites. II a ete declare coupable par un jury a 
l’issue d’un proces tenu devant le juge McKenzie 
de la Cour du Banc de la Reine de PAlberta. 
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Mr. Keegstra’s teachings attributed various evil 
qualities to Jews. He thus described Jews to his 
pupils as “treacherous”, “subversive”, “sadistic”, 
“money-loving”, “power hungry” and “child kill¬ 
ers”. He taught his classes that Jewish people seek a 
to destroy Christianity and are responsible for 
depressions, anarchy, chaos, wars and revolution. 
According to Mr. Keegstra, Jews “created the 
Holocaust to gain sympathy” and, in contrast to 
the open and honest Christians, were said to be h 
deceptive, secretive and inherently evil. Mr. Keeg¬ 
stra expected his students to reproduce his teach¬ 
ings in class and on exams. If they failed to do so, 
their marks suffered. 


Prior to his trial, Mr. Keegstra applied to the d 
Court of Queen’s Bench in Alberta for an order 
quashing the charge on a number of grounds, the 
primary one being that s. 319(2) of the Criminal 
Code unjustifiably infringed his freedom of expres- e 
sion as guaranteed by s. 2(b) of the Charter. 
Among the other grounds of appeal was the allega¬ 
tion that the defence of truth found in s. 319(3)(n) 
of the Code violates the Charter's presumption of 
innocence. The application was dismissed by Quig- / 
ley J., and Mr. Keegstra was thereafter tried and 
convicted. He then appealed his conviction to the 
Alberta Court of Appeal, raising the same Charter 
issues. The Court of Appeal unanimously accepted 
his argument, and it is from this judgment that the 8 
Crown appeals. 


The Attorneys General of Canada, Quebec, 
Ontario, Manitoba and New Brunswick, the 
Canadian Jewish Congress, Interamicus, the 
League for Human Rights of B’nai Brith, Canada, 1 
and the Women’s Legal Education and Action 
Fund (L.E.A.F.) have intervened in this appeal in 
support of the Crown. The Canadian Civil Liber¬ 
ties Association has intervened in support of strik- . 
ing down the impugned legislation. 


Dans ses enseignements, M. Keegstra pretait 
aux juifs diverses tares. Ainsi, il les decrivait a ses 
eleves comme «perfides», «subversifs», «sadiques», 
«cupides», «avides de pouvoir» et «infanticides». II 
enseignait a ses classes que les juifs cherchaient a 
detruire la chretiente et qu’ils etaient responsables 
des crises economiques, de l’anarchie, du chaos, 
des guerres et des revolutions. D’apres M. Keegs¬ 
tra, les juifs [traduction] «avaient invente l’Ho- 
locauste pour s’attirer de la sympathies et, affi^ 
mait-il, contrairement aux Chretiens francs ££. 
honnetes, les juifs sont sournois, dissimulateurs 
foncierement mauvais. Monsieur Keegstra s’atteifc 
dait a ce que ses eleves reproduisent ses enseigneE 
ments en classe et aux examens. S’ils ne le fat) 
saient pas, leurs notes en souffraient. 

cn 

Avant son proces, M. Keegstra a demande a la 
Cour du Banc de la Reine de l’Alberta de rendre 
une ordonnance annulant l’accusation pour plu- 
sieurs motifs, dont le principal etait que le par. 
319(2) du Code criminel portait atteinte d’une 
maniere injustifiable a sa liberte d’expression 
garantie par Hal. 2b) de la Charte. Parmi d’autres 
moyens d’appel, il soutenait que la defense de 
veracite a Pal. 319(3)n) du Code viole la presomp- 
tion d’innocence prevue dans la Charte. Cette 
demande ayant ete rejetee par le juge Quigley, M. 
Keegstra a ete juge et declare coupable. Il s’est 
alors pourvu en appel de sa declaration de culpabi- 
lite en Cour d’appel de 1’Alberta, soulevant les 
memes moyens fondes sur la Charte. La Cour 
d’appel a accueilli a 1’unanimite son argument et 
c’est contre cet arret que le ministere public se 
pourvoit. 


Les procureurs generaux du Canada, du 
Quebec, de l’Ontario, du Manitoba et du Nou- 
veau-Brunswick, le Congres juif canadien, Intera¬ 
micus, la Ligue des droits de la personne de B’nai 
Brith, Canada, et le Fonds d’action et d’education 
juridiques pour les femmes (FAEJ) sont intervenus 
dans ce pourvoi au soutien du ministere public. 
L’Association canadienne des libertes civiles est 
intervenue en faveur de l’invalidation de la disposi¬ 
tion legislative attaquee. 
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II. Issues 

The following constitutional questions were 
stated on August 1, 1989: 

1. Is s. 281.2(2) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal 
Code of Canada, R.S.C., 1985, c. C-46) an infringe¬ 
ment of freedom of expression as guaranteed under s. 
2(6) of the Canadian Charter of Rights and 
Freedoms ? 

2. If s. 281.2(2) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal 
Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 2(b) of the Canadian Charter of 
Rights and Freedoms , can it be upheld under s. 1 of 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


3. Is s. 281.2(3)(o') of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3)(a) of the Crimi¬ 
nal Code of Canada,, R.S.C., 1985, c. C-46) an 
infringement of the right to be presumed innocent, as 
guaranteed under s. 11(2?) of the Canadian Charter 
of Rights and Freedoms ? 

4. If s. 281.2(3)(a) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3)(a) of the Crimi¬ 
nal Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 11 (d) of the Canadian Charter of 
Rights and Freedoms , can it be upheld under s. 1 of 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


III. Relevant Statutory and Constitutional Provi¬ 

sions 

The relevant legislative and Charter provisions 
are set out below: 

Criminal Code 

319. . . 

(2) Every one who, by communicating statements, 
other than in private conversation, wilfully promotes 
hatred against any identifiable group is guilty of 

(а) an indictable offence and is liable to imprison¬ 
ment for a term not exceeding two years; or 

(б) an offence punishable on summary conviction. 


II. Les questions en litige 

Les questions constitutionnelles suivantes ont ete 
formulees le l er aout 1989: 

„ 1. Le paragraphe 281.2(2) du Code criminel du 
Canada, S.R.C. 1970, ch. C-34 (maintenant le par. 
319(2) du Code criminel du Canada, L.R.C. (1985), 
ch. C-46) porte-t-il atteinte a la liberte d’expression 
garantie par l’al. 2b) de la Charte canadienne des 
, droits et libertesl 

b O 

2. Si le paragraphe 281.2(2) du Code criminel dqj 

Canada, S.R.C. 1970, ch. C-34 (maintenant le par!£L 
319(2) du Code criminel du Canada, L.R.C. (1985)gj 
ch. C-46) porte atteinte a l’al. 2b) de la Charte— 

canadienne des droits et liberies , constitue-t-il une^ 
c . . . , 5 c 

iimite raisonnable imposee par une regie de droit et^ 

dont la justification puisse se demontrer dans le cadre 
d’une societe libre et democratique, au sens de Tarti-g 
cle premier de la Charte canadienne des droits etr~ 

libertes'! 

d 

3. L’alinea 281.2(3)a) du Code criminel du Canada, 

S.R.C. 1970, ch. C-34 (maintenant l’al. 319(3)a) du 
Code criminel du Canada, L.R.C. (1985), ch. C-46) 
porte-t-il atteinte au droit d’etre presume innocent 
garanti par l’al. 11 d) de la Charte canadienne des 
droits et liberies'! 

4. Si l’alinea 281.2(3)a) du Code criminel du Canada, 

S.R.C. 1970, ch. C-34 (maintenant l’al. 319(3)a) du 
Code criminel du Canada, L.R.C. (1985), ch. C-46) 
porte atteinte a l’al. 11 d) de la Charte canadienne 
des droits et liberies, constitue-t-il une Iimite raison¬ 
nable imposee par une regie de droit et dont la 
justification puisse se demontrer dans le cadre d’une 
societe libre et democratique, au sens de 1’article 
premier de la Charte canadienne des droits et 

& liber test 

III. Les dispositions legislatives et constitutionnel¬ 

les pertinentes 

h Les dispositions des textes legislates et de la 
Charte qui nous interessent sont les suivantes: 

Code criminel 

319. ... 

i (2) Quiconque, par la communication dc declarations 
autrement que dans une conversation privee, fomente 
volontairement la haine contre un groupe identifiable est 
coupable: 

a) soit d’un acte criminel et passible d’un emprison- 
j nement maximal de deux ans; 

b) soit d’une infraction punissable sur declaration de 
culpabilite par procedure sommaire. 
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(3) No person shall be convicted of an offence under 
subsection (2) 

( а ) if he establishes that the statements communicat¬ 
ed were true; 

(, b ) if, in good faith, he expressed or attempted to 
establish by argument an opinion on a religious 
subject; 

( c) if the statements were relevant to any subject of 
public interest, the discussion of which was for the 
public benefit, and if on reasonable grounds he 
believed them to be true; or 

( d ) if, in good faith, he intended to point out, for the 
purpose of removal, matters producing or tending to 
produce feelings of hatred toward an identifiable 
group in Canada. 

(б) No proceeding for an offence under subsection 

(2) shall be instituted without the consent of the Attor¬ 
ney General. 

(7) In this section, 

“communicating” includes communicating by tele¬ 
phone, broadcasting or other audible or visible means; 

“identifiable group” has the same meaning as in 
section 318; 

“public place” includes any place to which the public 
have access as of right or by invitation, express or 
implied; 

“statements” includes words spoken or written or 
recorded electronically or electro-magnetically or 
otherwise, and gestures, signs or other visible 
representations. 

318. . . . 

(4) In this section, “identifiable group” means any 
section of the public distinguished by colour, race, reli¬ 
gion or ethnic origin. 

Canadian Bill of Rights, R.S.C., 1985, App. Ill 

The Parliament of Canada, affirming that the 
Canadian Nation is founded upon principles that 
acknowledge the supremacy of God, the dignity and 
worth of the human person and the position of the 
family in a society of free men and free institutions; 

Affirming also that men and institutions remain free 
only when freedom is founded upon respect for moral 
and spiritual values and the rule of law; 


(3) Nul ne peut etre declare coupable d’une infrac¬ 
tion prevue au paragraphe (2) dans les cas suivants: 

a) il etablit que les declarations communiquees 
etaient vraies; 

a b) il a, de bonne foi, exprime une opinion sur un sujet 
religieux ou tente d’en etablir le bien-fonde par 
discussion; 

c) les declarations se rapportaient a une question 
d’interet public dont l’examen etait fait dans l’interet 

b du public et, pour des motifs raisonnables, il le0~ 
croyait vraies; O 

d ) de bonne foi, il voulait attirer l’attention, afin qu’i^- 
y soit remedie, sur des questions provoquant ou d^j 
nature a provoquer des sentiments de haine a l’egarct 

c . d’un groupe identifiable au Canada. 

cu 

... o 

(6) Il ne peut etre engage de poursuites pour un§ 
infraction prevue au paragraphe (2) sans le consented 
ment du procureur general. 

d 

(7) Les definitions qui suivent s’apphquent au present 
article. 

«communiquer» S’entend notamment de la communi¬ 
cation par telephone, radiodiffusion ou autres moyens 

de communication visuelle ou sonore, 
e 

((declarations® S’entend notamment des mots paries, 
ecrits ou enregistres par des moyens electroniques ou 
electromagnetiques ou autrement, et des gestes, signes 
ou autres representations visibles. 

«endroit public® Tout lieu auquel le public a acces de 
droit ou sur invitation, expresse ou tacite. 

«groupe identifiable® A le sens que lui donne Particle 
S 318. 

318. . . . 

(4) Au present article, «groupe identifiable® designe 
toute section du public qui se differencie des autres par 

h la couleur, la race, la religion ou l’origine ethnique. 

Declaration canadienne des droits, L.R.C. (1985), 

app. Ill, 

Le Parlement du Canada proclame que la nation 
■ canadienne repose sur des principes qui reconnaissent la 
suprematie de Dieu, la dignite et la valeur de la per- 
sonne humaine ainsi que le role de la famille dans une 
societe d’hommes libres et d’institutions libres; 

Il proclame en outre que les hommes et les institutions 
j ne demeurent libres que dans la mesure ou la liberte 
s’inspire du respect des valeurs morales et spirituelles et 
du regne du droit; 
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And being desirous of enshrining these principles and 
the human rights and fundamental freedoms derived 
from them, in a Bill of Rights which shall reflect the 
respect of Parliament for its constitutional authority and 
which shall ensure the protection of these rights and 
freedoms in Canada: 

Therefore Her Majesty, by and with the advice and 
consent of the Senate and House of Commons of 
Canada, enacts as follows: 


1. It is hereby recognized and declared that in 
Canada there have existed and shall continue to exist 
without discrimination by reason of race, national 
origin, colour, religion or sex, the following human 
rights and fundamental freedoms, namely, 

( d ) freedom of speech; 

Canadian Charter of Rights and Freedoms 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society. 

2. Everyone has the following fundamental freedoms: 


Et afin d’expliciter ces principes ainsi que les droits de 
l’homme et les libertes fondamentales qui en decoulent, 
dans une Declaration de droits qui respecte la compe¬ 
tence legislative du Parlement du Canada et qui assure a 
a sa population la protection de ces droits et de ces 
libertes, 

En consequence, Sa Majeste, sur l’avis et du consente- 
ment du Senat et de la Chambre des communes du 
Canada, decrete: 

* O 

... O 

CO 

1. 11 est par les presentes reconnu et declare que les^. 
droits de l’homme et les libertes fondamentales ci-apreS^i 
enonces ont existe et continueront a exister pour touFj 
c individu au Canada quels que soient sa race, son origin^ 
nationale, sa couleur, sa religion ou son sexe: O 

o 

CD 

CD 

d) la liberte de parole; 
d 

Charte canadienne des droits et libertes 

1. La Charte canadienne des droits et libertes garan- 
tit les droits et libertes qui y sont enonces. Ils ne peuvent 

e etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe libre et 
democratique. 

2. Chacun a les libertes fondamentales suivantes: 


(. b ) freedom of thought, belief, opinion and expres¬ 
sion, including freedom of the press and other media 
of communication; 

a 

11. Any person charged with an offence has the right 

( d) to be presumed innocent until proven guilty 
according to law in a fair and public hearing by an 
independent and impartial tribunal; * 

15. (1) Every individual is equal before and under 
the law and has the right to the equal protection and 
equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, nation- ' 
al and ethnic origin, colour, religion, sex, age or mental 
or physical disability. 

27. This Charter shall be interpreted in a manner j 
consistent with the preservation and enhancement of the 
multicultural heritage of Canadians. 


b) liberte de pensee, de croyance, d’opinion et de¬ 
pression, y compris la liberte de la presse et des autres 
moyens de communication; 

11. Tout inculpe a le droit; 

d) d’etre presume innocent tant qu’il n’est pas declare 
coupable, conformement a la loi, par un tribunal 
independant et impartial a Tissue d’un proces public 
et equitable; 

15. (1) La loi ne fait acception de personne et s’ap- 
plique egalement a tous, et tous ont droit a la meme 
protection et au meme benefice de la loi, independam- 
rnent de toute discrimination, notamment des discrimi¬ 
nations fondees sur la race, 1’origine nationale ou ethni- 
que, la couleur, la religion, le sexe, Tage ou les 
deficiences mentales ou physiques. 

27. Toute interpretation de la presente charte doit 
concorder avec Tobjectif de promouvoir le maintien et la 
valorisation du patrimoine multiculturel des Canadiens. 
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IV. Judgments of the Alberta Courts 

A. Alberta Court of Queen’s Bench (1984), 19 
C.C.C. (3d) 254 

In the Court of Queen’s Bench, only the s. 2(b) a 
issue was given substantial consideration, the argu¬ 
ment on s. 11 (^) not being entertained for lack of 
proper notice to the Crown. In dismissing Mr. 
Keegstra’s s. 2(b) submission, Quigley J. was of b 
the view that there exists a discernible Canadian 
concept of freedom of expression, a concept ema¬ 
nating from four principles found in the preamble 
to the Canadian Bill of Rights and the introducto¬ 
ry words to s. 1 of the Bill, namely, i) an acknowl- c 
edgment of the supremacy of God; ii) the dignity 
and worth of the human person; iii) respect for 
moral and spiritual values; and iv) the rule of law, 
Quigley J. saw the affirmation of these principles 
in s. 15 of the Charter , that section enshrining as it d 
does the dignity and worth of every individual (p. 
268). Of further interpretive use was the Charter’s 
s. 27, which he felt required a view of freedom of 
expression which is compatible with the preserva- 
tion and enhancement of Canada’s multicultural 
heritage (p. 268). 


Using the principles provided by the Canadian 
Bill of Rights and affirmed in ss. 15 and 27 of the 
Charter, Quigley J. observed that the wilful pro¬ 
motion of hatred against a section of the Canadian 
public distinguished by colour, race, religion or g 
ethnic origin is antithetical to the dignity and 
worth of the members of an identifiable group. As 
such, it negates their rights and freedoms, in par¬ 
ticular denying them the right to the equal protec¬ 
tion and benefit of the law without discrimination. h 
Quigley J. thus decided that s. 319(2) does not 
infringe s. 2(b) of the Charter, stating (at p. 268): 


. . . it is my opinion that s. 281.2(2) [now s. 319(2)] of 
the Code cannot rationally be considered to be an 
infringement which limits “freedom of expression”, but 
on the contrary it is a safeguard which promotes it. The j 
protection afforded by the proscription tends to banish 
the apprehension which might otherwise inhibit certain 


IV. Les jugements des tribunaux albertains 

A. Cour du Banc de la Reine de VAlberta (1984), 
19 C.C.C. (3d) 254 

En Cour du Banc de la Reine, seule la question 
de l’al. 2b) a ete examinee de faqon approfondie. 
L’argument fonde sur Pal. lit/) n’a pas ete exa¬ 
mine, car la poursuite n’en avait pas ete dument 
avisee. En rejetant l’argument concernant Pal. 2 bfj 
souleve par M. Keegstra, le juge Quigley %; 
exprime l’avis qu’il existe un concept canadien"" 
identifiable de liberte d’expression, qui procede deN 
quatre principes enonces au preambule de lazj 
Declaration canadienne des droits et dans les dis-§ 
positions liminaires de son article premier, savoir: 
(i) la reconnaissance de la suprematie de Dieu; (ii)cr> 
la dignite et la valeur de la personne humaine; (iii)>- 
le respect des valeurs morales et spirituelles; et (iv) 
le regne du droit. Selon le juge Quigley, ces princi¬ 
pes sont confirmes par Part. 15 de la Charte qui 
consacre la dignite et la valeur de chaque individu 
(p. 268). L’article 27 de la Charte est aussi utile a 
[’interpretation car, de l’avis du juge Quigley, il 
commande une conception de la liberte d’expres¬ 
sion qui soil compatible avec l’objectif de promou- 
voir le maintien et la valorisation du patrimoine 
multiculturel du Canada (p. 268). 

Se fondant sur les principes enonces dans la 
Declaration canadienne des droits et confirmes 
aux art. 15 et 27 de la Charte, le juge Quigley note 
que la fomentation volontaire de la haine contre 
une section du public canadien qui se differencie 
des autres par la couleur, la race, la religion ou 
Porigine ethnique est contraire a la dignite et a la 
valeur des membres d’un groupe identifiable. Cela 
etant, elle entrafne la negation de leurs droits et de 
leurs libertes, en les privant notamment du droit a 
la meme protection et au meme benefice de la loi 
que les autres, libres de toute discrimination. Le 
juge Quigley a decide en consequence que le par. 
319(2) ne viole pas Pal. 2b) de la Charte, et dit a 
ce propos, a la p. 268: 

[traduction] . . . je suis d’avis que le par. 281.2(2) 
[maintenant le par. 319(2)] du Code ne peut rationnel- 
lement etre considere comme une violation de la «liberte 
d’expression», car il en permet la sauvegarde et la favo- 
rise. La protection resultant de l’interdiction tend en 
effet a ecarter l’apprehension qui pourrait autrement 
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segments of our society from freely expressing them¬ 
selves upon the whole spectrum of topics, whether social, 
economic, scientific, political, religious, or spiritual in 
nature. The unfettered right to express divergent opin¬ 
ions on these topics is the kind of freedom of expression 
the Charter protects. 

In the event that he was wrong in this conclu¬ 
sion, Quigley J. went on to ask whether s. 319(2) 
was justified under s. 1 of the Charter. He noted 
that persons maligned by hate propaganda may 
respond aggressively and be stripped of their sense 
of personal dignity and self-worth, while those 
whom the hate-monger seeks to influence are 
harmed because “it is beyond doubt that breeding 
hate is detrimental to society for psychological and 
social reasons and that it can easily create hostility 
and aggression which leads to violence” (p. 273). 
In light of these harms, Quigley J. saw s. 319(2) as 
a rational means of preventing real and serious 
damage to both individuals and society generally. 
Moreover, he felt that the various restrictions and 
defences built into s. 319(2) ensure that it has “a 
very minimal effect on the over-all right of free¬ 
dom of expression” (p. 274). In Quigley J.’s view, 
the balance struck between free expression and the 
broader interests of social cohesion and the 
common good thus justified s. 319(2) as a reason¬ 
able limit to s. 2 (b) under s. 1. 


B. Alberta Court of Appeal {per Kerans J.A., 
Stevenson and Irving JJ.A. concurring) (1988), 
43 C.C.C. (3d) 150 

In the Alberta Court of Appeal, two Charter 
provisions were invoked by Mr. Keegstra. First, s. 
2(b) was used as it had been in the pre-trial 
application before the Court of Queen’s Bench, 
and second, the presumption of innocence protect¬ 
ed in s. ll(^) was used to attack the reverse onus 
placed upon an accused by the defence of truth in 
s. 319(3)(n). On both issues Kerans J.A., writing 
for a unanimous court, found that the Charter had 
been violated. As a result, the appeal was allowed 
and the impugned provision struck down, and it 


empecher certains elements de notre societe de s’expri- 
mer librement sur toute la gamme des sujets possibles, 
qu’ils soient de nature sociale, economique, scientifique, 
politique, religieuse ou spirituelle. Le droit illimite d’ex- 
a primer des opinions divergentes sur ces sujets est preci- 
sement le genre de liberte d’expression que protege la 
Charte. 

Au cas ou cette conclusion serait erronee, le juge 
b Quigley examine ensuite la question de la justifica-;/j 
tion du par. 319(2) aux termes de Particle premiero 
de la Charte. II souligne que les personnes calom-^- 
niees par une propagande haineuse peuvent yo!i 
reagir d’une fagon agressive et se sentir depouillees— 
c de leur dignite et de leur valeur personnelles et que^ 
ceux que les fomentateurs de haine cherchent aO 
influencer sont egalement leses puisqu’il [traduc-§ 
tion] «ne fait aucun doute que la fomentation defP 
la haine nuit a la societe pour des raisons d’ordre 
d psychologique et social et qu’elle peut facilement 
engendrer l’hostilite et Pagressivite qui menent a la 
violence* (p. 273). Eu egard a ces maux, le juge 
Quigley considere le par. 319(2) comme un moyen 
rationnel de prevenir un prejudice reel et grave aux 
particuliers et a la societe en general. II estime en 
outre que les diverses restrictions et les differents 
moyens de defense prevus au par. 319(2) font qu’il 
n’a [traduction] «qu’un effet tres minime sur le 
/ droit global a la liberte d’expression# (p. 274). De 
1’avis du juge Quigley, Pequilibre etabli entre la 
liberte d’expression et les interets plus larges de la 
cohesion sociale et du bien commun justifie done le 
par. 319(2) comme limite raisonnable imposee a 
S Pal. lb), en vertu de Particle premier. 

B. Cour d’appel de VAlberta (le juge Kerans, avec 
l’appui des juges Stevenson et Irving) (1988), 

43 C.C.C. (3d) 150 

h 

En Cour d’appel de PAlberta, M. Keegstra a 
invoque deux dispositions de la Charte. II a invo- 
que en premier lieu Pal. 2b), de la meme fagon que 
dans la demande soumise a la Cour du Banc de la 
1 Reine avant le proces, et, en deuxieme lieu, la 
presomption d’innocence enoncee a Pal. 11 d) pour 
contester le renversement du fardeau de la preuve 
impose a un accuse par le moyen de defense de 
j veracite prevu a Pal. 319(3)#). Le juge Kerans, au 
nom d’une cour unanime, a conclu qu’il y avait eu, 
dans les deux cas, violation de la Charte. Par 
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became unnecessary to deal with a number of 
other grounds of appeal raised by Mr. Keegstra. 


Kerans J.A. began by noting that under s. 
319(3)(a) an accused could be convicted of wil¬ 
fully promoting hatred upon failure to prove on a 
balance of probabilities the truth of his or her 
statements. In this way, the onus of proving inno¬ 
cence was on the accused, and s. 319(3)(a) there¬ 
fore violated s. ll(rf). Under s. 1, Kerans J.A. 
could only envision one justification for a reverse 
onus, namely “where the inference commanded by 
the statutory presumption is so persuasive that 
only a perverse jury would have a doubt” (p. 160). 
In his opinion, statements intended to promote 
hatred could quite conceivably be true, and he 
consequently ruled that the reverse onus in s. 
319(3)(a) was not saved under s, 1. 


Turning next to the freedom of expression issue, 
Kerans J.A. was willing to accept that knowingly 
false expression was not covered by s. 2(b). Section 
319(2) extended beyond knowingly false com¬ 
munications, however, covering all falsehoods, 
including those innocently and negligently made. 
The relevant question under s. 2(b) was therefore 
whether falsehoods unknowingly made were pro¬ 
tected by the Charter. Invoking John Stuart Mill’s 
“marketplace of ideas”, Kerans J.A. decided in the 
affirmative, stating that “s. 2(b) should be under¬ 
stood as protecting both innocent error and impru¬ 
dent speech” (p. 164). As s. 319(2) did neither, he 
held that it infringes s. 2(b) of the Charter. 


Moving on to the s. 1 analysis, Kerans J.A. first 
considered whether the challenged legislation bore 
a rational relationship to a valid legislative objec¬ 
tive. He accepted that preventing harm to the 
reputation and psychological well-being of target- 
group members was a valid s. 1 objective, stating 


consequent, l’appel a ete accueilli et la disposition 
attaquee invalidee. II n’etait done plus necessaire 
d’aborder plusieurs autres moyens d’appel souleves 
par M. Keegstra. 

a 

Le juge Kerans a commence par souligner 
qu’aux termes de l’al. 319(3)a) un accuse pouvait 
etre reconnu coupable de fomenter volontairement 
la haine des lors qu’il ne reussissait pas a etablir 
b selon la preponderance des probability la veracity 
de ses declarations. II incombait ainsi a Paccuse de 
prouver son innocence; I’al. 319(3)a) etait donqjT 
une violation de l’al. llrf). Le juge Kerans n6j[ 
pouvait envisager, aux fins de Particle premier, 
c qu’une seule justification du renversement. du far<o 
deau de la preuve, savoir [traduction] «le cas oil 
Pinference imposee par la presomption legale es§] 
tellement convaincante que seul un jury perverS" 
d pourrait avoir un doute» (p. 160). A son avis, il 
etait tout a fait concevable que des declarations 
destinees a fomenter la haine soient vraies et que 
Particle premier ne pouvait pas sauvegarder le 
renversement du fardeau de la preuve resultant de 
e Pal. 319(3)a). 

Passant ensuite a la question de la liberte de¬ 
pression, le juge Kerans etait dispose a admettre 
que Pal. 2b) ne s’appliquait pas a Pexpression que 
f son auteur savait fausse. Le paragraphe 319(2) 
visait plus que les communications sciemment 
fausses pour englober toutes les fausses declara¬ 
tions meme celles faites innocemment et par negli¬ 
gence. La question pertinente a se poser aux fins 
s de Pal. 2b) etait done de savoir si des declarations 
fausses. qui n’etaient pas faites sciemment benefi- 
ciaient de la protection de la Charte. Invoquant la 
notion du «marche des idbes» de John Stuart Mill, 
le juge Kerans y repond par Paffirmative, disant 
h que [traduction] «l’al. 2b) devrait s’interpreter 
de maniere a proteger a la fois Perreur innocente 
et les propos imprudents» (p. 164). Selon lui, 
comme le par. 319(2) ne protege ni Pun ni Pautre, 
l il viole Pal. 2b) de la Charte. 

Passant ensuite a Panalyse fondee sur Particle 
premier, le juge Kerans examine d’abord si la 
disposition legislative contestee a un lien rationnel 
■ avec un objectif legislatif legitime. Il convient que 
la prevention d’atteintes a la reputation et au 
bien-etre psychologique des membres du groupe 
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that the making of unjust or capricious distinctions 
is “an attack on the dignity of the victim, and can 
result in a debilitating sense of alienation from 
society” (p. 169). Kerans J.A. nevertheless saw a 
difference between pain suffered by the target of 
isolated abuse and the crushing effect of systemic 
discrimination. He remarked that feelings of out¬ 
rage and frustration caused by name-calling may 
be bearable if the abuse is rejected by the commu¬ 
nity as a whole, while in contrast name-calling 
becomes unbearable when, “it indeed cools one’s 
friends and heats one’s enemies” (p. 169). Conse¬ 
quently, he viewed injury stemming from hate 
propaganda as serious enough to require the sanc¬ 
tion of the criminal law only where people actually 
hate a group as a result of abuse. 


The protection of individuals from actual hatred 
being alone sufficient reason to limit imprudent 
speech, Kerans J.A. found that s. 319(2) fails the 
proportionality test through overbreadth, permit¬ 
ting as it does the conviction of a person who 
merely intends to cause hatred. In coming to this 
result, Kerans J.A. viewed as insufficient, safe¬ 
guards said to prevent the use of s. 319(2) to 
prosecute “harmless cranks” or persons in the 
public eye who utter an “unfortunate” remark that 
is picked up by the media. He also dismissed the 
Crown’s contention that it would be impossible to 
prove actual harm from a particular hate-promot¬ 
ing communication, and refused to see prosecutori¬ 
al discretion in s. 319(6) as a sufficient antidote to 
the offence’s overbreadth. Finally, he did not view 
ss. 15 and 27 of the Charter as working to justify s. 
319(2) under s. 1. In Kerans J.A.’s opinion, these 
Charter provisions do not forbid Canadians from 
criticizing the values of equality and multicultural- 
ism, and while accepting that no Canadian should 
be asked to suffer simply because of his or her 
racial or ethnic heritage, he concluded that the 
challenged law “catches more than that” (p. 178). 


cible represente un objectif valide aux fins de 
Particle premier. II dit a ce propos que faire des 
distinctions injustes ou capricieuses constitue 
[traduction] «une attaque contre la dignite de 
a la victime et peut entramer un sentiment debilitant 
d’ostracisme» (p. 169). Le juge Kerans voit nean- 
moins une difference entre la peine soufferte par la 
cible d’une attaque isolee et l’effet accablant d’une 
discrimination systemique. II fait remarquer que 
h les sentiments d’indignation et de frustration^ 
causes par des insultes peuvent etre supportables si^y; 
les propos offensants sont rejetes par l’ensemble de^jT 
la collectivite, tandis que les insultes deviennent^ 
insupportables des lors que [traduction] «elles^ 
provoquent reellement la froideur chez les amis et ro 
la colere des ennemis* (p. 169). Par consequent, il^ 
ne juge le prejudice decoulant de la propagandeg] 
haineuse suffisamment grave pour exiger la sane-' - 
d tion du droit criminel que lorsque des personnes 
sont amenees a hair reellement un groupe par suite 
de propos offensants. 

Puisque la protection des individus contre la 
e haine reelle constitue la seule raison suffisante de 
limiter l’expression imprudente, le juge Kerans 
conclut que le par. 319(2) ne satisfait pas au 
critere de proportionnalite, en raison de sa portee 
excessive, car il permet de declarer coupable une 
f personne qui a seulement P intention de fomenter la 
haine. Pour arriver a cette conclusion, le juge 
Kerans tient pour insuffisantes les mesures protec- 
trices destinees a empecher le recours au par. 
g 319(2) pour poursuivre des [TRADUCTION] 
«excentriques inoffensifs» ou des personnes en vue 
qui font une observation [traduction] «malheu- 
reuse* dont s’emparent les medias. II rejette en 
outre l’argument du ministere public invoquant 
h l’impossibilite de prouver un prejudice reel resul¬ 
tant d’une communication donnee qui fomente la 
haine, et refuse de voir dans le pouvoir discretion- 
naire du ministere public prevu au par. 319(6) un 
remede suffisant a la portee excessive de Finfrac- 
' tion. En dernier lieu, il ne croit pas que les art. 15 
et 27 de la Charte puissent servir a justifier le par. 
319(2) selon Particle premier. De l’avis du juge 
Kerans, ces dispositions de la Charte n’interdisent 
j pas aux Canadiens de critiquer les valeurs de 
Pegalite et du multiculturalisme et, bien qu’accep- 
tant qu’aucun Canadien ne devrait souffrir en 
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In the result, he found that the impugned legisla¬ 
tive provision was not saved under s. 1. 


V. The History of Hate Propaganda Crimes in 

Canada 

The history of attempts to prevent the propaga¬ 
tion of scurrilous statements about particular 
groups is, not surprisingly, extremely old. The 
earliest instance where such expression was made 
criminal occurred in 1275, when the offence of De 
Scandalis Magnatum was created, prohibiting 
“any false News or Tales, whereby discord, or 
occasion of discord or slander may grow between 
the King and his People, or the Great Men of the 
Realm”. As Sir William Holdsworth noted, the 
aim of the statute was to prevent false statements 
which, in a society dominated by extremely power¬ 
ful landowners, could threaten the security of the 
state (see A History of English Law (5th ed. 
1942), vol. Ill, at p. 409). 


De Scandalis Magnatum was rarely employed, 
and was abolished in England in 1887, but its 
legacy survives in s. 181 of our Criminal Code , 
which makes it an offence to spread knowingly 
false news that is likely to cause injury or mischief 
to a public interest. Section 181 does not on its 
face address the problem of “hate propaganda”, a 
term which I use for convenience to denote expres¬ 
sion intended or likely to create or circulate 
extreme feelings of opprobrium and enmity against 
a racial or religious group, but it has been used 
recently to prosecute an individual for the distribu¬ 
tion of anti-semitic material (see R. v. Zundel 
(1987), 58 O R. (2d) 129 (C.A.)). In the more 
distant past, a forerunner of s. 181 was employed 
against the disseminator of a pamphlet decrying 
the plight of Jehovah’s Witnesses in Quebec. This 
earlier case, R. v. Carrier (1951), 104 C.C.C. 75 
(Que. K.B.), interpreted the provision narrowly, 
holding that the requirement of injury or the likeli¬ 
hood of injury to the public interest was not satis¬ 
fied by simply a desire to fan hatred and ill-will 
between different groups, but rather needed some- 


raison simplement de son patrimoine racial ou 
ethnique, il conclut que la disposition legislative 
contestee [traduction] «ne s’en tient pas la» (p. 
178). II decide en consequence qu’elle n’est pas 
a sauvegardee par Particle premier. 

V. Historique des crimes relies a la propagande 
haineuse au Canada 

Les tentatives de prevention de la propagation— 
de declarations injurieuses a l’egard de groupes 
particuliers remontent fort loin dans le temps, c6D 
qui n’est pas surprenant. Le premier cas de crimi*t 
nalisation de ce genre d’expression date de 1275 
c avec la creation de l’infraction De Scandalise 
Magnatum interdisant [traduction] «tout^j) 
fausse nouvelle ou tout recit pouvant faire naitre lag 
discorde ou des possibility de discorde ou de diffa«?> 
mation entre le roi et son peuple ou les grands du 
<1 royaume*. Comme Pindique sir William Holds¬ 
worth, la loi visait a empecher les declarations 
fausses qui, dans une societe dominee par des 
proprietaires terriens extremement puissants, ris- 
quaient de menacer la seeurite de 1’Etat (voir A 
e History of English Law ( 5‘ ed. 1942), vol. Ill, a la 
p. 409). 

Rarement utilisee, De Scandalis Magnatum fut 
abolie en Angleterre en 1887, mais il en subsiste 
1 des vestiges dans Part. 181 de notre Code criminel, 
qui qualifie d’infraction la diffusion de nouvelles 
sciemment fausses qui son! de nature a causer une 
atteinte ou du tort a quelque interet public. L’arti- 
g cle 181 n’aborde pas a premiere vue le probleme de 
la «propagande haineuse®, terme que j’emploie 
pour designer Pexpression destinee a creer et pro¬ 
pager des sentiments extremes d’opprobre et d’ini- 
mitie envers un groupe racial ou religieux, ou dont 
h tel sera I’effet probable, mais on s’en est servi 
dernierement pour poursuivre une petsonne pour la 
distribution d’ecrits antisemites (voir R. v. Zundel 
(1987), 58 O.R. (2d) 129 (C.A.)). Dans un passe 
plus eloigne, un article avant-coureur de Part. 181 
1 a ete utilise contre le distributeur d’un tract pro- 
testant contre le sort des Temoins de Jehovah au 
Quebec. Cet arret plus ancien, R. v. Carrier 
(1951), 104 C.C.C. 75 (B.R. Que.), a donne a la 
. disposition une interpretation restrictive en sta- 
tuant que Pexigence d’une atteinte ou de la proba- 
bilite d’une atteinte a Pinteret public n’etait pas 
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thing more in the nature of an intention to disobey 
openly or to act violently against the established 
authority. 


Prior to 1970, s. 181 was the only provision of 
the Criminal Code with links (albeit mainly his¬ 
torical) to an offence of group defamation. Our * 
common law has long seen defamation as a tor¬ 
tious action, but only where a litigant can show 
that reputation has been damaged by offending 
statements directed towards him or her as an 
individual. Similarly, until the amendments creat- c 
ing s. 319(2), Canadian criminal law made defa¬ 
mation an offence only in the case of attacks upon 
a person, as is evident from the combined effect of 
what are now ss. 298 and 300 of the Criminal 
Code. The scope of “person” set out in s. 2 of the 
Code extends somewhat beyond the individual, 
covering additionally public bodies, corporations, 
societies and companies, but groups having 
common characteristics such as race, religion, e 
colour and ethnic origin are not included in the 
definition. 


Section 300 was not, before 1970, the only 
Criminal Code offence prohibiting a type of libel. 
There also existed the crime of seditious libel, now 
found in s. 59, prohibiting the speaking or publish¬ 
ing of seditious words. This offence required the g 
existence of a “seditious intention”, a state of mind 
which, without limiting the scope of the phrase, 
was statutorily presumed to be present in those 
advocating the unlawful use of force as a means of 
accomplishing a governmental change within h 
Canada. In Boucher v. The King, [1951] S.C.R. 
265, this Court interpreted “seditious intention” 
restrictively, however, finding the term to require 
proof of an intention to incite acts of violence or . 
public disorder. The decision in Boucher has been 
long regarded as a strong defence of the merits of 
freedom of expression. Not surprisingly, for this 
reason it was relied upon in Carrier for the narrow 
interpretation of the offence of spreading false / 
news. 


remplie par l’existence du simple desir d’attiser la 
haine et Finimitie entre dit'ferents groupes, mais 
qu’il fallait en outre quelque chose de la nature 
d’une intention de desobeir ouvertement ou de se 
livrer a des actes de violence contre Fautorite 
etablie. 

Avant 1970, Fart. 181 etait 1’unique disposition 
du Code criminel qui avait des liens (quoique 
surtout historiques) avec une infraction de diffa--—- 
mation d’un groupe. Notre common law a depuisjjj 
longtemps vu la diffamation comme un debt, mais(£. 
seulement lorsque le demandeur peut demontrer^j 
que des declarations offensantes le visant en tant= 
qu’individu ont nui a sa reputation. De meme, c 
jusqu’aux modifications qui ont introduit le par.o 
319(2), la diffamation ne constituait une infrac-g 
lion en droit criminel canadien que dans le cas^? 
d’attaques contre une personne, ce qui ressort net- 
tement de l’effet conjugue des actuels art. 298 et 
300 du Code criminel. La portee du mot ((per¬ 
sonnel) a Part. 2 du Code depasse quelque peu la 
notion d’individu pour englober en outre les corps 
publics, les personnes morales, les societes et les 
compagnies, mais les groupes dont les membres 
possedent des caracteristiques communes telles que 
la race, la religion, la couleur et l’origine ethnique 
ne sont toutefois pas compris dans la definition. 

L’article 300 n’etait pas, avant 1970, Funique 
disposition du Code criminel a interdire un type de 
diffamation. II y avait aussi le crime de libelle 
seditieux, actuellement Fart. 59, interdisant la 
tenue ou la publication de propos seditieux. Cette 
infraction comportait une ((intention seditieuse», un 
etat d’esprit que, sans limiter la portee de Fexpres- 
sion, la loi presumait chez quiconque preconisait 
Fusage illegal de la force comme moyen d’operer 
un changement de gouvernement au Canada. Dans 
l’arret Boucher v. The King, [1951] R.C.S. 265, 
notre Cour a toutefois interprete Fexpression 
((intention seditieuse» de faqon restrictive, con- 
cluant qu’elle exigeait qu’on fasse la preuve de 
Fintention d’inciter a des actes de violence ou de 
desordre public. L’arret Boucher est depuis long- 
temps considere comme un plaidoyer puissant en 
faveur de la liberte d’expression. II n’y a done rien 
d’etonnant a ce qu’il ait ete invoque dans l’arret 
Carrier a l’appui de Interpretation restrictive de 
Finfraction de diffusion de fausses nouvelles. 
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While the history of attempts to prosecute 
criminally the libel of groups is lengthy, the 
Criminal Code provisions discussed so far do not 
focus specifically upon expression propagated with 
the intent of causing hatred against racial, ethnic « 
or religious groups. Even before the Second World 
War, however, fears began to surface concerning 
the inadequacy of Canadian criminal law in this 
regard. In the 1930s, for example, Manitoba 
passed a statute combatting a perceived rise in the b 
dissemination of Nazi propaganda {The Libel Act, 
R.S.M. 1913, c. 113, s. 13A (added S.M. 1934, c. 

23, s. 1), now The Defamation Act, R.S.M. 1987, 
c. D20, s. 19(1)). Following the Second World c 
War and revelation of the Holocaust, in Canada 
and throughout the world a desire grew to protect 
human rights, and especially to guard against dis¬ 
crimination. Internationally, this desire led to the 
landmark Universal Declaration of Human Rights d 
in 1948, and, with reference to hate propaganda, 
was eventually manifested in two international 
human rights instruments. In Canada, the post¬ 
war mood saw an attempt to include anti-hate 
propaganda provisions in the 1953 revision of the e 
Criminal Code, but most influential in changing 
the criminal law in order to prohibit hate propa¬ 
ganda was the appointment by Justice Minister 
Guy Favreau of a special committee to study ^ 
problems associated with the spread of hate propa¬ 
ganda in Canada. 


The Special Committee on Hate Propaganda in 
Canada, usually referred to as the Cohen Commit¬ 
tee, was composed of the following members: Dean 
Maxwell Cohen, Q.C., Dean of the Faculty of 
Law, McGill University, chair; Dr. J. A. Corry, 
Principal, Queen’s University; L’Abbe Gerard 
Dion, Faculty of Social Sciences, Laval University; 
Mr. Saul Hayes, Q.C., Executive Vice-President, 
Canadian Jewish Congress; Professor Mark R. 
MacGuigan, Associate Professor of Law, Universi¬ 
ty of Toronto; Mr. Shane MacKay, Executive 
Editor, Winnipeg Free Press, and Professor 
Pierre-E. Trudeau, Associate Professor of Law, 
University of Montreal. This was a particularly 


Bien que l’histoire des tentatives de poursuivre 
au criminel la diffamation de groupes soit longue, 
les dispositions du Code criminel mentionnees jus- 
qu’ici ne visent pas comme telle l’expression diffu- 
see dans l’intention de susciter la haine contre des 
groupes raciaux, ethniques ou religieux. Meme 
avant la Seconde Guerre mondiale, toutefois, se 
sont fait jour des craintes au sujet des lacunes du 
droit criminel canadien a cet egard. Au cours des 
annees 30, par exemple, le Manitoba a adopte unS 
loi pour combattre ce qu’on pensait etre un 
accroissement de la diffusion de propagande naziSjT 
{The Libel Act, R.S.M. 1913, ch. 113, art. 13Wj 
(aj. S.M. 1934, ch. 23, art. 1), devenue La Loi siif 
la diffamation, L.R.M. 1987, ch. D20, parro 
19(1)). A la suite de la Seconde Guerre mondiale 
et de la revelation de PHolocauste, a pris naissancg] 
au Canada et dans le monde entier le desir de - 
proteger les droits de la personne et surtout de se 
premunir contre la discrimination. Sur le plan 
international, ce desir a conduit a l’historique 
Declaration universelle des droits de Thomme en 
1948 et, en ce qui a trait a la propagande haineuse, 
il s’est finalement manifesto dans deux documents 
internationaux visant les droits de la personne. Au 
Canada, l’etat d’esprit de Papres-guerre a amene 
une tentative pour inclure dans la refonte de 1953 
du Code criminel des dispositions proscrivant la 
propagande haineuse, mais le facteur le plus deci- 
sif dans la modification du droit criminel afin 
d’interdir la propagande haineuse a ete la creation 
par le ministre de la Justice, Guy Favreau, d’un 
comite special charge d’etudier les problemes lies a 
la diffusion de la propagande haineuse au Canada. 

Les membres du Comite special de la propa¬ 
gande haineuse au Canada, communement appele 
h le comite Cohen, etaient: son president, Maxwell 
Cohen, c.r., doyen de la faculte de droit de Funi¬ 
versite McGill; M. J. A. Corry, recteur de Funiver- 
site Queens; Pabbe Gerard Dion, de la faculte des 
sciences sociales de Funiversite Laval; M. Saul 
' Hayes, c.r., vice-president executif, Congres juif 
canadien; M. Mark R. MacGuigan, professeur 
agrege a la faculte de droit de funiversite de 
Toronto; M. Shane MacKay, directeur, Winnipeg 
I Free Press , et M. Pierre-E. Trudeau, professeur 
agrege a la faculte de droit de funiversite de 
Montreal. C’etait un comite particulierement fort 
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strong Committee, and in 1966 it released the 
unanimous Report of the Special Committee on 
Hate Propaganda in Canada. 

The tenor of the Report is reflected in the 
opening paragraph of its Preface, which reads: 

This Report is a study in the power of words to maim, 
and what it is that a civilized society can do about it. 
Not every abuse of human communication can or should 
be controlled by law or custom. But every society from 
time to time draws lines at the point where the intoler¬ 
able and the impermissible coincide. In a free society 
such as our own, where the privilege of speech can 
induce ideas that may change the very order itself, there 
is a bias weighted heavily in favour of the maximum of 
rhetoric whatever the cost and consequences. But that 
bias stops this side of injury to the community itself and 
to individual members or identifiable groups innocently 
caught in verbal cross-fire that goes beyond legitimate 
debate. 

In keeping with these remarks, the recurrent 
theme running throughout the Report is the need 
to prevent the dissemination of hate propaganda 
without unduly infringing the freedom of expres¬ 
sion, a theme which led the Committee to recom¬ 
mend a number of amendments to the Criminal 
Code. These amendments were made, essentially 
along the lines suggested by the Committee, and 
covered the advocation of genocide (s. 318), the 
public incitement of hatred likely to lead to a 
breach of peace (s. 319(1)) and the provision 
challenged in this appeal and presently found in s. 
319(2) of the Code, namely, the wilful promotion 
of hatred. 

VI. Section 2(b) of the Charter —Freedom of 
Expression 

Having briefly set out the history of attempts to 
prohibit hate propaganda, I can now address the 
constitutional questions arising for decision in this 
appeal. The first of these concerns whether the 
Charter guarantee of freedom of expression is 
infringed by s. 319(2) of the Criminal Code. In 
other words, does the coverage of s. 2(b) extend to 
the public and wilful promotion of hatred against 
an identifiable group. Before looking to the specif¬ 
ic facts of this appeal, however, I would like to 
comment,upon the nature of the s. 2(b) guarantee. 


et, en 1966, il a publie a Funanimite le Rapport du 
Comite special de la propagande haineuse au 
Canada. 

a Le premier alinea de Favant-propos donne le ton 
du rapport: 

Le present rapport est une etude de la puissance 
destructrice des mots et des mesures qu’une societe 
civilisee peut prendre pour y obvier. La loi ou la cou- 
b tume ne peut ni ne doit redresser tous les abus dans les 
rapports entre les humains. Mais toutes les societes, de 
temps a autre, fixent les limites de ce qui ne saurait etre 
tolere et permis. Dans une societe libre comme la notre, 
ou la liberte de parole peut faire naitre des idees propres 
c a modifier jusqu’a 1’ordre etabii. on attache beaucoup de 
prix a la rhetorique sans se soucier des consequences. 
Mais ce penchant pour 1’eloquence ne doit pas aller 
jusqu’a tolerer les prejudices causes a la collectivite et 
aux personnes ou groupes identifiables, victimes inno- 
d centes du feu croise de la discussion qui depasse les 
limites permises. 

Conformement a ces observations, le theme cons- 
tamment repris dans le rapport est la necessite de 
e prevenir la diffusion de la propagande haineuse 
sans porter indument atteinte a la liberte depres¬ 
sion, theme qui a pousse le comite a recommander 
plusieurs modifications du Code criminel. Ces 
modifications ont ete apportees, pour l’essentiel 
/ selon les recommandations du Comite. Elies 
visaient l’encouragement au genocide (art. 318), 
Fincitation publique a la haine susceptible d’en- 
tramer une violation de la paix (par. 319(1)) et la 
disposition contestee en Fespece, le par. 319(2) 
8 actuel du Code, la fomentation volontaire de la 
haine. 

VI. L’alinea 2b) de la Charte —la liberte d’expres- 

sion 
h - 

Apres ce bref historique des tentatives d’inter- 
diction de la propagande haineuse, je peux mainte- 
nant aborder les questions constitutionnelles a 
trancher dans le cadre du present pourvoi. La 
' premiere est de savoir si le par. 319(2) du Code 
criminel est une violation de la garantie de la 
liberte d’expression enoncee dans la Charte. En 
d’autres termes, Fal. 2b) s’applique-t-il a la fomen- 
■ tation publique et volontaire de la haine contre un 
groupe identifiable. Avant d’examiner les faits par- 
ticuliers de la presente espece, cependant, je sou- 
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Obviously, one’s conception of the freedom of 
expression provides a crucial backdrop to any s. 
2(b) inquiry; the values promoted by the freedom 
help not only to define the ambit of s. 2(b), but 
also come to the forefront when discussing how 
competing interests might co-exist with the free¬ 
dom under s. 1 of the Charter. 


In the recent past, this Court has had the oppor¬ 
tunity to hear and decide a number of freedom of 
expression cases, among them RWDSU v. Dolphin 
Delivery Ltd., [1986] 2 S.C.R. 573; Ford v. 
Quebec (Attorney General), [1988] 2 S.C.R. 712; 
Irwin Toy Ltd. v. Quebec (Attorney General), 
[1989] 1 S.C.R. 927; Edmonton Journal v. Alber¬ 
ta (Attorney General), [1989] 2 S.C.R. 1326; Ref¬ 
erence re ss. 193 and 195.1 (l)(c) of the Criminal 
Code (Man.), [1990] 1 S.C.R. 1123; and Rocket v. 
Royal College of Dental Surgeons of Ontario, 
[1990] 2 S.C.R. 232. Together, the judgments in 
these cases provide guidance as to the values 
informing the freedom of expression, and addition¬ 
ally indicate the relationship between ss. 2(b) and 
1 of the Charter. 

That the freedom to express oneself openly and 
fully is of crucial importance in a free and demo¬ 
cratic society was recognized by Canadian courts 
prior to the enactment of the Charter. The treat¬ 
ment of freedom of expression by this Court in 
both division of powers and other cases was exam¬ 
ined in Dolphin Delivery Ltd., supra, at pp. 
583-88, and it was noted that well before the 
advent of the Charter —before even the Canadian 
Bill of Rights was passed by Parliament in 1960, 
S.C. 1960, c. 44—freedom of expression was seen 
as an essential value of Canadian parliamentary 
democracy. This freedom was thus protected by 
the Canadian judiciary to the extent possible 
before its entrenchment in the Charter, and occa¬ 
sionally even appeared to take on the guise of a 
constitutionally protected freedom (see, e.g., Ref¬ 
erence re Alberta Statutes, [1938] S.C.R. 100, per 


haite faire quelques observations sur la nature de 
la garantie de Pal. 2b). A Pevidence, la conception 
qu’on peut avoir de la liberte d’expression est la 
toile de fond essentielle de toute analyse fondee sur 
a Pal. 2b), car les valeurs que favorise cette liberte 
aident non seulement a definir la portee de Pal. 
2b), mais viennent au premier plan dans l’etude 
des modalites de coexistence d’interets opposes 
avec cette meme liberte, sous le regime de Particle 
* premier de la Charte. 

co 

Dans un passe recent, notre Cour a eu Poccasioif 
d’entendre et de trancher plusieurs litiges eSl! 

’ matiere de liberte d’expression. II s’agit notam^i 
ment de: SDGMR c. Dolphin Delivery Ltd™ 
[1986] 2 R.C.S. 573; Ford c. Quebec (Procureu £, 
general), [1988] 2 R.C.S. 712; Irwin Toy Ltd. 
Quebec (Procureur general), [1989] 1 R.C.S. 927'f 
il Edmonton Journal c. Alberta (Procureur general), 
[1989] 2 R.C.S. 1326; Renvoi relatif a I’art. 193 
et a Pal. 195.1 (I)c) du Code criminel (Man.), 
[1990] 1 R.C.S. 1123; et Rocket c. College royal 
des chirurgiens dentistes d’Ontario, [1990] 2 
e R.C.S. 232. Ensemble ces arrets nous eclairent sur 
les valeurs que renferme la liberte d’expression et 
nous font voir en outre les rapports entre Pal. 2b) 
et Particle premier de la Charte. 

f Que la liberte de s’exprimer ouvertement et sans 
restriction revete une importance vitale dans une 
societe libre et democratique, les tribunaux cana- 
diens Pont reconnu avant Padoption de la Charte. 
g La position de notre Cour a Pegard de la liberte 
d’expression, a la fois dans les affaires touchant le 
partage des pouvoirs et ailleurs, a fait l’objet d’un 
examen dans l’arret Dolphin Delivery Ltd., pre¬ 
cite, aux pp. 583 a 588, ou Pon fait remarquer que 
h bien avant la Charte, meme avant Padoption de la 
Declaration canadienne des droits par le legisla¬ 
tes federal en 1960, S.C. 1960, ch. 44, la liberte 
d’expression etait perque comme une valeur essen¬ 
tielle de la democratic parlementaire canadienne. 

' Cette liberte etait done protegee par les tribunaux 
canadiens dans la mesure du possible avant sa 
consecration dans la Charte et elle paraissait 
, meme prendre parfois la forme d’une liberte 
. garantie par la Constitution (voir, par exemple, 

J Reference re Alberta Statutes, [1938] R.C.S. 100, 
le juge en chef Duff, aux pp. 132 et 133; et 
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Duff C.J., at pp. 132-33; and Switzman v. Elbling, 
[1957] S.C.R. 285, per Abbott J., at p. 326). 

Without explicit protection under a written con¬ 
stitution, however, the freedom of expression was 
not always accorded careful consideration in pre- 
Charter cases (see Clare Beckton, “Freedom of 
Expression” in G.-A. Beaudoin and E. Ratushny, 
eds., The Canadian Charter of Rights and Free¬ 
doms (2nd ed. 1989), 195, at pp. 197-98). More¬ 
over, pTQ-Charter jurisprudence used freedom of 
expression primarily in relation to political expres¬ 
sion, a context which restricted somewhat the con¬ 
tent of the freedom and led this Court to remark in 
Ford, supra, at p. 764: 


The pr e-Charter jurisprudence emphasized the impor¬ 
tance of political expression because it was a challenge 
to that form of expression that most often arose under 
the division of powers and the “implied bill of rights”, 
where freedom of political expression could be related to 
the maintenance and operation of the institutions of 
democratic government. But political expression is only 
one form of the great range of expression that is deserv¬ 
ing of constitutional protection because it serves 
individual and societal values in a free and democratic 
society. 


While the pr e-Charter era saw a role for the 
freedom of expression, then, with the Charter 
came not only its increased importance, but also a 
more careful and generous study of the values 
informing the freedom. 

As is evident from the quotation just given, the 
reach of s. 2(b) is potentially very wide, expression 
being deserving of constitutional protection if “it 
serves individual and societal values in a free and 
democratic society”. In subsequent cases, the 
Court has not lost sight of this broad view of the 
values underlying the freedom of expression, 
though the majority decision in Irwin Toy perhaps 
goes further towards stressing as primary the 
“democratic commitment” said to delineate the 
protected sphere of liberty (p. 971). Moreover, the 
Court has attempted to articulate more precisely 
some of the convictions fueling the freedom of 
expression, these being summarized in Irwin Toy 


Switzman v. Elbling, [1957] R.C.S. 285, le juge 
Abbott, a la p. 326). 

En l’absence de protection explicite dans une 
constitution ecrite, cependant, la liberte depres¬ 
sion n’a pas toujours fait l’objet d’une considera¬ 
tion poussee dans les affaires anterieures a la 
Charte (voir Clare Beckton, «Liberte depres¬ 
sion*, dans G.-A. Beaudoin et E. Ratushny, ed., 
b Charte canadienne des droits et libertes (2 C ed. 
1989), 223, aux pp. 226 et 227). De plus, la 
jurisprudence anterieure a la Charte, appliquait la 
liberte d’expression surtout a Pexpression politi¬ 
que, contexte qui limitait quelque peu le contenu 
c de cette liberte et qui a amene notre Cour a faire 
dans barret Ford, precite, l’observation suivante, a 
la p. 764: 

Si la jurisprudence anterieure a la Charte a insiste sur 
l’importance de Pexpression politique, cela tenait a ce 
qu’elle etait la forme d’expression qui donnait le plus 
souvent lieu a des contestations fondees sur le partage 
des pouvoirs et sur la «charte des droits implicite* et que, 
dans ce contexte, la liberte d’expression politique pou- 
vait etre rattachee au maintien et au fonctionnement des 
e institutions d’un gouvernement democratique. L’expres- 
sion politique n’est toutefois qu’une forme d’expression 
dans la grande diversite de types d’expression qui meri- 
tent une protection constitutionnelle parce qu’ils servent 
a promouvoir certaines valours individuelles et collecti- 
/ ves dans une societe libre et democratique. 

La liberte d’expression a donejoue un role avant la 
Charte, mais son importance s’est accrue avec la 
Charte et en outre les valeurs qu’elle renfermait 
g ont ete soumises a une etude plus minutieuse et 
plus genereuse. 

II se degage nettement de Pextrait precite que la 
portee de Pal. 2b) peut etre tres large puisque 
h Pexpression merite une protection constitutionnelle 
si elle sert a «promouvoir certaines valeurs indivi¬ 
duelles et collectives dans une societe libre et 
democratique*. Dans ses arrets subsequents, la 
Cour n’a pas perdu de vue cette conception large 
1 des valeurs sous-tendant la liberte d’expression, 
quoique la decision de la majorite dans l’affaire 
Irwin Toy insiste peut-etre plus fortement sur le 
caractere primordial de «Pengagement democrati- 
. que» qui dclimite la sphere de liberte protegee (p. 
971). De plus, la Cour a tente d’arriver a une 
formulation plus exacte de certaines convictions 
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(at p. 976) as follows: (1) seeking and attaining 
truth is an inherently good activity; (2) participa¬ 
tion in social and political decision-making is to be 
fostered and encouraged; and (3) diversity in 
forms of individual self-fulfillment and human 
flourishing ought to be cultivated in a tolerant and 
welcoming environment for the sake of both those 
who convey a meaning and those to whom mean¬ 
ing is conveyed. 


Although Ford commented upon the values gen¬ 
erally seen to support the freedom of expression, 
the decision was also sensitive of the need to 
consider these values within the textual framework 
of the Charter. Consequently, the Court stated at 
pp. 765-66 that, 

While . . . attempts to identify and define the values 
which justify the constitutional protection of freedom of 
expression are helpful in emphasizing the most impor¬ 
tant of them, they tend to be formulated in a philosoph¬ 
ical context which fuses the separate questions of wheth¬ 
er a particular form or act of expression is within the 
ambit of the interests protected by the value of freedom 
of expression and the question whether that form or act 
of expression, in the final analysis, deserves protection 
from interference under the structure of the Canadian 
Charter and the Quebec Charter. These are two distinct 
questions and call for two distinct analytical processes. 

It is the presence of s. 1 which makes necessary 
this bifurcated approach to Canadian freedom of 
expression cases. Indeed, the application of this 
approach in Ford in part permitted the Court to 
give a large and liberal interpretation to s. 2(b), on 
the facts of the case leading to the inclusion of 
commercial expression within its ambit, and to 
state that the weighing of competing values would 
“in most instances” take place in s. 1 (p. 766). 

Irwin Toy can be seen as at once clarifying the 
relationship between ss. 2(b) and 1 in freedom of 
expression cases and reaffirming and strengthen¬ 
ing the large and liberal interpretation given the 
freedom in s. 2(b) by the Court in Ford. These 
aspects of the decision flow largely from a two-step 
analysis used in determining whether s. 2(b) has 
been infringed, an approach affirmed by this 


dont procede la liberte d’expression, resumees ainsi 
dans l’arret Irwin Toy (a la p. 976): (1) la recher¬ 
che et la decouverte de la verite est une activite qui 
est bonne en soi; (2) la participation a la prise de 
a decisions d’interet social et politique doit etre 
encouragee et favorisee; et (3) la diversite des 
formes d’enrichissement et d’epanouissement per¬ 
sonnels doit etre encouragee dans une societe qui 
est tolerante et accueillante, tant a l’egard de cemt_^ 
b qui transmettent un message qu’a regard de ceux 
a qui il est destine. to 

Bien que l’arret Ford ait etudie les valeurs gene^ 
ralement considerees comme soutenant. la libertfij 
c d’expression, il se montre egalement sensible a la§ 
necessite d’examiner ces valeurs dans le cadre 

textuel de la Charte. La Cour affirme en conseg 

cn 

quence, aux pp. 765 et 766: T_ 

d Ces tentatives de definition des valeurs qui justifient 
la protection constitutionnelle de la liberte d’expression 
ont leur utilite pour mettre en relief les plus importantes 
d’entre elles. Toutefois, elles sont, d’une maniere gene- 
rale, formulees dans un contexte philosophique qui 
soude la question de savoir si tel mode ou telle forme 
d’expression fait partie des interets proteges par la 
valeur qu’est la liberte d’expression, a celle de savoir si, 
en derniere analyse, ce mode ou cette forme d’expression 
merite, sous le regime de la Charte canadienne et de la 
Charte quebecoise, une protection contre toute atteinte. 

* Ces deux questions distinctes appellent deux analyses 
distinctes. 

C’est l’article premier qui exige cette double ana¬ 
lyse dans les affaires canadiennes concernant la 
£ liberte d’expression. De fait, cette fapon de proce- 
der a permis en partie a notre Cour dans l’arret 
Ford de donner a I’al. 2b), dans les circonstances 
de cette affaire, une interpretation large et liberale 
f qui le faisait s’appliquer a Pexpression commer- 
' ciale, et d’affirmer que Pappreciation de valeurs 
opposees se fera «le plus 1 souvent* dans le cadre 
etabli par Particle premier (p. 766). 

L’arret Irwin Toy peut etre considere a la fois 
' comme precisant le rapport entre Pal. 2b) et Parti¬ 
cle premier en matiere de liberte d’expression et 
comme confirmant de nouveau et renforpant Pin- 
, terpretation large et liberale donnee par notre 
. Cour dans l’arret Ford a cette liberte enoncee a 
Pal. 2b). Ces aspects de l’arret decoulent dans une 
large mesure de Panalyse en deux etapes utilisee 
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Court in subsequent cases, for example Reference 
re ss. 193 and 195.1(1 )(c) of the Criminal Code 
(Man.), supra, and Royal College of Dental Sur¬ 
geons, supra. 


pour determiner s’il y a violation de Pal. 2b), 
methode confirmee par notre Cour dans des arrets 
posterieurs, dont Renvoi relatif a l'art. 193 et a 
Tal. 195.1(l)c) da Code criminel (Man.), et Col¬ 
lege royal des chirurgiens dentistes, precites. 


The first step in the Irwin Toy analysis involves 
asking whether the activity of the litigant who 
alleges an infringement of the freedom of expres¬ 
sion falls within the protected s. 2(b) sphere. In 
outlining a broad, inclusive approach to answering 
this question, the following was said (at p. 968): 

“Expression” has both a content and a form, and the 
two can be inextricably connected. Activity is expressive 
if it attempts to convey meaning. That meaning is its 
content. Freedom of expression was entrenched in our 
Constitution and is guaranteed in the Quebec Charter so 
as to ensure that everyone can manifest their thoughts, 
opinions, beliefs, indeed all expressions of the heart and 
mind, however unpopular, distasteful or contrary to the 
mainstream. Such protection is, in the words of both the 
Canadian and Quebec Charters, “fundamental” because 
in a free, pluralistic and democratic society we prize a 
diversity of ideas and opinions for their inherent value 
both to the community and to the individual. 


Apart from rare cases where expression is com¬ 
municated in a physically violent form, the Court 
thus viewed the fundamental nature of the free¬ 
dom of expression as ensuring that “if the activity 
conveys or attempts to convey a meaning, it has 
expressive content and prima facie falls within the 
scope of the guarantee” (p. 969). In other words, 
the term “expression” as used in s. 2(b) of the 
Charter embraces all content of expression irre¬ 
spective of the particular meaning or message 
sought to be conveyed (Reference re ss. 193 and 
195.1(l)(c) of the Criminal Code (Man.), supra, at 
p. 1181, per Lamer J.). 


L’etape initiale de 1’analyse prevue dans Farret 
Irwin Toy est de se demander si Pactivite de la 
partie qui allegue l’atteinte a la liberte d’expres- 
b sion est comprise dans la sphere protegee par Pal. 
2b). Exposant une approche large et comprehen¬ 
sive pour repondre a cette question, Farret dit (a la 
p. 968): 

L’«expression» possede a la fois un contenu et une forme 
et ces deux elements peuvent etre inextricablement lies. 
L’activite est expressive si elle tente de transmettre une 
signification. Le message est son contenu. La liberte 
d'expression a ete consacree par notre Constitution et est 
garantie dans la Charte quebecoise pour assurer que 
^ chacun puisse manifester ses pensees, ses opinions, ses 
croyances, en fait, toutes les expressions du cceur ou de 
l’esprit, aussi impopulaires, deplaisantes ou contestatai- 
res soient-elles. Cette protection est, selon les Chartes 
canadienne et quebecoise, «fondamentale» parce que 
e dans une societe libre, pluraliste et democratique, nous 
attachons une grande valeur a la diversite des idees et 
des opinions qui est intrinsequement salutaire tant pour 
la collectivite que pour 1’individu. 

f Done, sauf pour les rares cas ou l’expression revet 
la forme de la violence physique, la Cour a estime 
qu’il decoule de la nature fondamentale de la 
liberte d’expression que «si Pactivite transmet ou 
tente de transmettre une signification, elle a un 
s contenu expressif et releve a premiere vue du 
champ de la garantie* (p. 969). En d’autres 
termes, le mot «expression» a Fal. 2b) de la Charte 
vise tout contenu de l’expression, sans egard aux 
sens ou message particulier que Ton cherche a 
" transmettre (voir Renvoi relatif a Tart. 193 et a 
Tal. 195.1 (l)c) du Code criminel (Man.), precite, a 
la p. 1181, le juge Lamer). 


The second step in the analysis outlined in Irwin 
Toy is to determine whether the purpose of the ' 
impugned government action is to restrict freedom 
of expression. The guarantee of freedom of expres¬ 
sion will necessarily be infringed by government 
action having such a purpose. If, however, it is the - 
effect of the action, rather than the purpose, that 
restricts an activity, s. 2(b) is not brought into play 


La seconde etape de 1’analyse exposee dans 1’ar¬ 
ret Irwin Toy est de determiner si Faction gouver- 
nementale attaquee vise a restreindre la liberte 
d’expression. Une action gouvernementale ayant 
un tel objet violera necessairement la garantie de 
liberte d’expression. Si, toutefois, Paction a pour 
effet, plutot que pour objet, de limiter une activite, 
Pal. 2b) ne joue pas, a moins que la partie qui 
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unless it can be demonstrated by the party alleging 
an infringement that the activity supports rather 
than undermines the principles and values upon 
which freedom of expression is based. 

Having reviewed the Irwin Toy test, it remains 
to determine whether the impugned legislation in 
this appeal—s. 319(2) of the Criminal Code — 
infringes the freedom of expression guarantee of s. 
2(b). Communications which wilfully promote 
hatred against an identifiable group without doubt 
convey a meaning, and are intended to do so by 
those who make them. Because Irwin Toy stresses 
that the type of meaning conveyed is irrelevant to 
the question of whether s. 2(b) is infringed, that 
the expression covered by s. 319(2) is invidious 
and obnoxious is beside the point. It is enough that 
those who publicly and wilfully promote hatred 
convey or attempt to convey a meaning, and it 
must therefore be concluded that the first step of 
the Irwin Toy test is satisfied. 


Moving to the second stage of the s. 2(b) in¬ 
quiry, one notes that the prohibition in s. 319(2) 
aims directly at words—in this appeal, Mr. Keeg- 
stra’s teachings—that have as their content and 
objective the promotion of racial or religious 
hatred. The purpose of s. 319(2) can consequently 
be formulated as follows: to restrict the content of 
expression by singling out particular meanings that 
are not to be conveyed. Section 319(2) therefore 
overtly seeks to prevent the communication of 
expression,, and hence meets the second require¬ 
ment of the Irwin Toy test. 

In my view, through s. 319(2) Parliament seeks 
to prohibit communications which convey mean¬ 
ing, namely, those communications which are 
intended to promote hatred against identifiable 
groups. I thus find s. 319(2) to constitute an 
infringement of the freedom of expression guaran¬ 
teed by s. 2(b) of the Charter. Before moving on to 
see whether the impugned provision is nonetheless 
justified under s. 1, however, I wish to canvas two 
arguments made in favour of the position that 
communications intended to promote hatred do 
not fall within the ambit of s. 2(b). The first of 


allegue l’atteinte puisse demontrer qu’il s’agit 
d’une activite qui, loin de les miner, etaye les 
principes et les valeurs sur lesquels repose la 
liberte d’expression. 
a 

Ayant etudie le critere etabli dans Parret Irwin 
Toy, il nous reste a determiner si la disposition 
legislative contestee en l’espece—le par. 319(2) du 
Code criminel —porte atteinte a la liberte d’ex- 
b pression garantie par Pal. 2b). Les communica¬ 
tions fomentant volontairement la haine contre uco 
groupe identifiable transmettent incontestable 
ment une signification, et telle est Pintention 
leurs auteurs. Puisque Parret Irwin Toy insiste sur] 
c le fait que le type de signification transmise n’gj 
aucune pertinence pour la question de savoir s’il<j> 
a eu violation de Pal. 2b), il est des-lors sans inter§t] 
que Pexpression visee au par. 319(2) soit odieuse 
d ou desobligeante. Il suffit que ceux qui fomentent 
publiquement et volontairement la haine transmet¬ 
tent ou tentent de transmettre une signification, et 
force nous est de conclure que dans son premier 
volet le critere etabli dans Parret Irwin Toy a ete 
e rempli. 

Passant a la seconde etape de Panalyse fondee 
sur Pal. 2b), on constate que Pinterdiction formu- 
lee au par. 319(2) vise directement les paroles—en 
f Poccurrence les enseignements de M. Keegstra— 
dont le contenu et l’objet est de favoriser la haine 
raciale ou religieuse. L’objet du par. 319(2) peut 
done etre exprime ainsi: limiter le contenu de 
Pexpression en precisant certaines significations 
8 qui ne doivent pas etre transmises. Le paragraphe 
319(2) vise done ouvertement a empecher une 
expression et satisfait ainsi au second volet du 
critere de Parret Irwin Toy. 

h A mon avis, le legislateur federal tente au 
moyen du par. 319(2) d’interdire des communica¬ 
tions qui transmettent une signification, e’est-a- 
dire celles faites avec Pintention de fomenter la 
haine contre des groupes identifiables. Je conclus 
' en consequence que le par, 319(2) viole la liberte 
d’expression garantie par Pal. 2b) de la Charte. 
Avant d’examiner si la disposition attaquee est 
neanmoins justifiee aux termes de Particle pre- 
j mier, je me propose toutefois d’aborder deux argu¬ 
ments avances pour soutenir que des communica¬ 
tions destinees a fomenter la haine ne relevent pas 
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these arguments concerns an exception mentioned 
in Irwin Toy concerning expression manifested in a 
violent form. The second relates to the impact of 
other sections of the Charter and international 
agreements in interpreting the scope of the free¬ 
dom of expression guarantee. 

Beginning with the suggestion that expression 
covered by s. 319(2) falls within an exception 
articulated in Irwin Toy, it was argued before this 
Court that the wilful promotion of hatred is an 
activity the form and consequences of which are 
analogous to those associated with violence or 
threats of violence. This argument contends that 
Supreme Court of Canada precedent excludes vio¬ 
lence and threats of violence from the ambit of s. 
2(b), and that the reason for such exclusion must 
lie in the fact that these forms of expression are 
inimical to the values supporting freedom of 
speech. Indeed, in support of this view it was 
pointed out to us that the Court in Irwin Toy 
stated that “freedom of expression ensures that we 
can convey our thoughts and feelings in 
non-violent ways without fear of censure” (p. 970). 
Accordingly, we were urged to find that hate 
propaganda of the type caught by s. 319(2), inso¬ 
far as it imperils the ability of target group mem¬ 
bers themselves to convey thoughts and feelings in 
non-violent ways without fear of censure, is analo¬ 
gous to violence and threats of violence and hence 
does not fall within s. 2(b). 

The proposition in Irwin Toy that violent 
expression is not afforded protection under s. 2(b) 
has its origin in a comment made by McIntyre J. 
in Dolphin Delivery Ltd., in which he stated that 
the freedom of expression guaranteed picketers 
would not extend to protect violence or threats of 
violence (p. 588). Restricting s. 2(b) in this 
manner has also been mentioned in more recent 
Supreme Court of Canada decisions, in particular 
by Lamer J. in Reference re ss. 193 and 
195.1(l)(c) of the Criminal Code (Man.) and by a 
unanimous Court in Royal College of Dental Sur¬ 
geons. It should be emphasized, however, that no 
decision of this Court has rested on the notion that 


de l'al. 2b). Le premier concerne une exception 
mentionnee dans Parret Irwin Toy relative a l’ex- 
pression se manifestant sous une forme violente. 
Le second se rapporte a Pincidence d’autres arti- 
a cles de la Charte et de certaines conventions inter- 
nationales sur Pinterpretation de la portee de la 
garantie de la liberte d’expression. 

Tout d’abord, quant a Pidee que l’expression 
h visee au par. 319(2) releve d’une exception enon- 
cee dans Parret Irwin Toy, on a fait valoir que la 
fomentation volontaire de la haine est une activite 
qui par sa forme et ses consequences est analogue 
a la violence ou aux menaces de violence. Suivant 

C 

cet argument, la jurisprudence de la Cour supreme 
du Canada exclut de la portee de Lai. 2b) la 
violence et les menaces de violence, exclusion qui 
doit tirer sa justification du fait que ces formes 
d d’expression s’opposent aux valeurs soutenant la 
liberte d’expression. De fait, on nous a signale a 
l’appui de cette position que notre Cour a dit dans 
Parret Irwin Toy que «la liberte d’expression est la 
garantie que nous pouvons communiquer nos pen- 
e sees et nos sentiments, de fa?on non violente, sans 
crainte de la censure» (p. 970). On nous a done 
invites a conclure que la propagande haineuse du 
type vise au par. 319(2), en ce qu’elle nuit a la 
capacite des membres des groupes cibles eux- 
memes de communiquer des pensees et des senti¬ 
ments, de faqon non violente, sans crainte de la 
censure, est assimilable a la violence et aux mena¬ 
ces de violence et ne releve done pas de l’al. 2b). 

La proposition, enoncee dans Parret Irwin Toy, 
selon laquelle [’expression violente ne beneficie pas 
de la protection de Pal. 2b) tire son origine d’une 
observation faite par le juge McIntyre dans Parret 
h Dolphin Delivery Ltd., ou il dit que la liberte 
d’expression garantie aux piqueteurs ne saurait 
etre etendue de maniere a proteger la violence ou 
les menaces de violence (p. 588). Une telle restric¬ 
tion de la portee de Pal. 2b) a ete mentionnee 
1 egalement dans des arrets plus recents de notre 
Cour, particulierement par le juge Lamer dans 
Renvoi relatif a Tart. 193 et a l'al. 195.1(l)c) du 
Code criminel (Man.) et par une Cour unanime 
j dans Parret College royal des chirurgiens dentis- 
tes. II faut toutefois souligner qu’aucun arret de 
notre Cour n’est fonde sur Pidee que la conduite 
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expressive conduct is excluded from s. 2{b) where 
it involves violence. 

Turning specifically to the proposition that hate 
propaganda should be excluded from the coverage 
of s. 2(b), I begin by stating that the communica¬ 
tions restricted by s. 319(2) cannot be considered 
as violence, which on a reading of Irwin Toy I find 
to refer to expression communicated directly 
through physical harm. Nor do I find hate propa¬ 
ganda to be analogous to violence, and through 
this route exclude it from the protection of the 
guarantee of freedom of expression. As I have 
explained, the starting proposition in Irwin Toy is 
that all activities conveying or attempting to 
convey meaning are considered expression for the 
purposes of s. 2(b)', the content of expression is 
irrelevant in determining the scope of this Charter 
provision. Stated at its highest, an exception has 
been suggested where meaning is communicated 
directly via physical violence, the extreme repug¬ 
nance of this form to free expression values justify¬ 
ing such an extraordinary step. Section 319(2) of 
the Criminal Code prohibits the communication of 
meaning that is repugnant, but the repugnance 
stems from the content of the message as opposed 
to its form. For this reason, I am of the view that 
hate propaganda is to be categorized as expression 
so as to bring it within the coverage of s. 2(b). 


As for threats of violence, Irwin Toy spoke only 
of restricting s. 2(b) to certain forms of expression, 
stating at p. 970 that, 

[w]hile the guarantee of free expression protects all 
content of expression, certainly violence as a form of 
expression receives no such protection. It is not neces¬ 
sary here to delineate precisely when and on what basis 
a form of expression chosen to convey a meaning falls 
outside the sphere of the guarantee. But it is clear, for 
example, that a murderer or rapist cannot invoke free¬ 
dom of expression in justification of the form of expres¬ 
sion he has chosen. [Emphasis in original.] 


expressive est exclue de la portee de l’al. 2b) 
lorsqu’elle prend la forme de la violence. 

Pour ce qui est precisement de l’argument selon 
u lequel la propagande haineuse ne devrait pas bene- 
ficier de la protection de l’al. 2b), je souligne 
d’abord que les communications soumises aux res¬ 
trictions prevues au par. 319(2) ne sauraient etre 
assimilees a la violence, terme qui, d’apres ce que^ 
b je conclus de Parret Irwin Toy, s’applique a l'e:-, 
pression qui se manifeste directement par un prfe> 
judice corporel. Je n'estime pas non plus que 1$ 
propagande haineuse soit analogue a la violence ef 
je ne Pexclus done pas pour ce motif de la prote^ 
c tion accordee par la garantie de la liberte depres¬ 
sion. Comme je l’ai deja explique, Parret Irwin 
Toy part de la proposition que toutes les activity 
qui transmettent ou qui tentent de transmettre une 
d signification sont assimilees a l’expression aux fins 
de Pal. 2b)', le contenu de l’expression est sans 
pertinence pour determiner la portee de cette dis¬ 
position de la Charte. Une exception a ete propo- 
see pour le cas extreme ou le message est transmis 
e directement par la violence physique, et e’est Pin- 
compatibilite totale de cette forme d’expression 
avec les valeurs sous-tendant la liberte d’expression 
qui justifie cette rnesure extraordinaire. Le para- 
graphe 319(2) du Code criminel interdit la com- 
/ munication de tout message offensant, mais le 
caractere offensant tient au contenu du message et 
non a sa forme. Pour cette raison, la propagande 
haineuse est a ranger dans la categorie de Pexpres- 

sion, et releve done de Pal. 2b). 

S 

Pour ce qui est des menaces de violence, Parret 
Irwin Toy parlait seulement de limiter Implica¬ 
tion de Pal. 2b) a certaines formes d’expression, 
h disant en effet, a la p. 970: 

Quoique la garantie de la liberte d’expression protege 
tout contenu d’une expression, il est evident que la 
violence comme forme d’expression ne repoit pas cette 
i protection. II n’est pas necessaire en 1’espece de definir 
precisement dans quel cas ou pour quelle raison une 
forme d’expression choisie pour transmettre un message 
sort du champ de la garantie. Toutefois il est parfaite- 
ment clair que, par exemple, Pauteur d’un meurtre ou 
j d’un viol ne peut invoquer la liberte d’expression pour 
justifier le mode d’expression qu’il a choisi. [Souligne 
dans Poriginal.] 
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While the line between form and Content is not 
always easily drawn, in my opinion threats of 
violence can only be so classified by reference to 
the content of their meaning. As such, they do not 
fall within the exception spoken of in Irwin Toy, 
and their suppression must be justified under s. 1. 
As 1 do not find threats of violence to be excluded 
from the definition of expression envisioned by s. 
2(6), it is unnecessary to determine whether the 
threatening aspects of hate propaganda can be 
seen as threats of violence, or analogous to such 
threats, so as to deny it protection under s. 2(b). 


The second matter which I wish to address 
before leaving the s. 2(b) inquiry concerns the 
relevance of other Charter provisions and interna¬ 
tional agreements to which Canada is a party in 
interpreting the coverage of the freedom of expres¬ 
sion guarantee. It has been argued in support of 
excluding hate propaganda from the coverage of s. 
2(b) that the use of ss. 15 and 27 of the Charter — 
dealing respectively with equality and multicultur- 
alism—and Canada’s acceptance of international 
agreements requiring the prohibition of racist 
statements'make s. 319(2) incompatible with even 
a large and liberal definition of the freedom (see, 
e.g., I. Cotier, “Hate Literature”, in R. S. Abella 
and M. L. Rothman, eds., Justice Beyond Orwell 
(1985), 117, at pp. 121-22). The general tenor of 
this argument is that these interpretative aids inex¬ 
tricably infuse each constitutional guarantee with 
values supporting equal societal participation and 
the security and dignity of all persons. Conse¬ 
quently, it is said that s. 2(b) must be curtailed so 
as not to extend to communications which serious¬ 
ly undermine the equality, security and dignity of 
others. 


Because I will deal extensively with the impact 
of various Charter provisions and international 
agreements when considering whether s. 319(2) is 
a justifiable limit under s. 1, I will keep my 
comments here to a minimum. Suffice it to say 


Bien que la ligne de demarcation entre la forme et 
le contenu ne soit pas toujours facile a tracer, les 
menaces de violence ne peuvent a mon avis etre 
classees que par reference au contenu de leur 
a signification. Comme telles, elles ne relevent pas 
de P exception dont parle l’arret Irwin Toy et leur 
suppression doit pouvoir se justifier en vertu de 
l’article premier. Comme j’estime que les menaces 
de violence ne sont pas exclues de la definition de 
h l’expression envisagee a Pal. 2b), il est inutile de 
decider si les aspects menaqants de la propagande 
haineuse peuvent etre consideres comme des mena¬ 
ces de violence, ou analogues a de telles menaces, 
e de maniere a lui enlever la protection qu’accorde 
Pal. 2b). 

Le second point que je souhaite traiter avant de 
terminer Panalyse relative a Pal. 2b) concerne la 
d pertinence d’autres dispositions de la Charte et de 
certaines conventions internationales auxquelles le 
Canada est partie dans Pinterpretation de la pro¬ 
tection accordee par la garantie de la liberte de¬ 
pression. On a soutenu a I’appui de l’exclusion de 
e la propagande haineuse de la protection de Pal. 2b) 
que Papplication des art. 15 et 27 de la Charte — 
concernant respectivement Pegalite et le multicul- 
turalisme—et Padhesion du Canada a certaines 
conventions internationales exigeant la prohibition 
des declarations racistes entrainent Pincompatibi- 
lite du par. 319(2) avec meme une definition large 
et liberate de la liberte d’expression (voir, par 
exemple, I. Cotier, «Hate Literature#, dans R. S. 
g Abella et M. L. Rothman, ed., Justice Beyond 
Orwell (1985), 1 17, aux pp. 121 et 122). Cet 
argument consiste en somme a dire que ces aides a 
Pinterpretation ont pour effet de lier inextricable- 
ment a chaque garantie constitutionnelle des 
h valeurs favorisant Pegalite dans la participation 
sociale ainsi que la securite et la dignite de tous. 
On pretend par consequent que la portee de Pal. 
2b) doit etre limitee pour ne pas s’appliquer aux 
communications qui minent serieusement Pegalite, 
' la securite et la dignite d’autrui. 

Comme je ferai une etude approfondie de l’effet 
de differentes dispositions de la Charte et de diver- 
• ses conventions internationales quand j’examinerai 
si le par. 319(2) constitue une limite raisonnable 
au sens de Particle premier, je m’en tiens ici a 
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that I agree with the general approach of Wilson 
J. in Edmonton Journal, supra , where she speaks 
of the danger of balancing competing values with¬ 
out the benefit of a context. This approach does 
not logically preclude the presence of balancing 
within s. 2(b )—one could avoid the dangers of an 
overly abstract analysis simply by making sure 
that the circumstances surrounding both the use of 
the freedom and the legislative limit were carefully 
considered. I believe, however, that s. 1 of the 
Charter is especially well suited to the task of 
balancing, and consider this Court’s previous free¬ 
dom of expression decisions to support this belief. 
It is, in my opinion, inappropriate to attenuate the 
s. 2(b) freedom on the grounds that a particular 
context requires such; the large and liberal inter¬ 
pretation given the freedom of expression in Irwin 
Toy indicates that the preferable course is to 
weigh the various contextual values and factors in 
s. 1. 


I thus conclude on the issue of s. 2(b) by finding 
that s. 319(2) of the Criminal Code constitutes an 
infringement of the Charter guarantee of freedom 
of expression, and turn to examine whether such 
an infringement is justifiable under s. 1 as a 
reasonable limit in a free and democratic society. 

VII. Section 1 Analysis of Section 319(2) 

A. General Approach to Section 1 

Though the language of s. 1 appears earlier in 
these reasons, it is appropriate to repeat its words: 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can i 
be demonstrably justified in a free and democratic 
society. 

In R. v. Oakes, [1986] 1 S.C.R. 103, this Court . 
offered a course of analysis to be employed in 
determining whether a limit on a right or freedom 


quelques breves observations. Qu’il suffise de dire 
que j’approuve l’approche generale adoptee par le 
juge Wilson dans 1’arret Edmonton Journal, pre¬ 
cite, ou elle parle du danger qu’il y a a soupeser 
a des valeurs concurrentes sans Favantage d’un con- 
texte. Cette approche n’exclut pas logiquement la 
possibilite de proceder a une telle evaluation sous 
le regime de l’al. 2b )—on pourrait en effet eviter 
les dangers d’une analyse excessivement abstraite^ 
h en s’assurant simplement que soient soumises a un^ 
examen minutieux les circonstances de l’usage deco 
la liberte en question et de la restriction legislative.^- 
Je crois cependant que l’article premier de lal 
Charte convient particulierement bien a l’evalua--^ 
tion relative des valeurs et j’estime que les arrets^ 
anterieurs de notre Cour concernant la liberteo 
d’expression etayent cette conclusion. II n’y a pasa> 
lieu, selon moi, d’affaiblir la liberte garantie par' 
d l’al. 2b) pour le motif qu’un contexte particulier 
l’exige, car suivant l’interpretation large et liberale 
donnee a la liberte d’expression dans 1’arret Irwin 
Toy, il est preferable de soupeser les divers fac- 
teurs et valeurs contextuels dans le cadre de l’arti- 
e cle premier. 

Done, pour terminer sur la question de l’al. 2b), 
je conclus que le par. 319(2) du Code criminel est 
une atteinte a la liberte d’expression garantie par 
f la Charte. Je passe main tenant a la question de 
savoir si une telle atteinte est justifiable en tant 
que limite raisonnable dans une societe libre et 
democratique, au sens de l’article premier. 

s VII. L’analyse du par. 319(2) en vertu de Particle 
premier 

A. La faqon generale d’aborder Varticle premier 

h Quoique le texte de Particle premier ait ete 
reproduit precedemment dans les presents motifs, 
je le cite de nouveau ici: 

1. La Charte canadienne des droits et libertes garan- 
tit les droits et libertes qui y sont enonces. Ils ne peuvent 
etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d'une societe libre et 
democratique. 

Dans l’arret R. c. Oakes, [1986] 1 R.C.S. 103, 
notre Cour propose une methode d’analyse pour 
determiner si la justification d’une limite imposee 
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can be demonstrably justified in a free and demo¬ 
cratic society. Under the approach in Oakes, it 
must first be established that impugned state 
action has an objective of pressing and substantial 
concern in a free and democratic society. Only 
such an objective is of sufficient stature to warrant 
overriding a constitutionally protected right or 
freedom (p. 138). The second feature of the Oakes 
test involves assessing the proportionality between 
the objective and the impugned measure. The 
inquiry as to proportionality attempts to guide the 
balancing of individual and group interests pro¬ 
tected in s. 1, and in Oakes was broken down into 
the following three segments (at p. 139): 


First, the measures adopted must be carefully designed 
to achieve the objective in question. They must not be 
arbitrary, unfair or based on irrational considerations. 
In short, they must be rationally connected to the objec¬ 
tive. Second, the means, even if rationally connected to 
the objective in this first sense, should impair “as little 
as possible” the right or freedom in question. . . . Third, 
there must be a proportionality between the effects of 
the measures which are responsible for limiting the 
Charter right or freedom, and the objective which has 
been identified as of “sufficient importance”. [Emphasis 
in original.] 

The analytical framework of Oakes has been 
continually reaffirmed by this Court, yet it is 
dangerously misleading to conceive of s. 1 as a 
rigid and technical provision, offering nothing 
more than a last chance for the state to justify 
incursions into the realm of fundamental rights. 
From a crudely practical standpoint, Charter liti¬ 
gants sometimes may perceive s. 1 in this manner, 
but in the body of our nation’s constitutional law it 
plays an immeasurably richer role, one of great 
magnitude and sophistication. Before examining 
the specific components of the Oakes approach as 
they relate to this appeal, I therefore wish to 
comment more generally upon the role of s. 1. 


In the words of s. 1 are brought together the 
fundamental values and aspirations of Canadian 


a un droit ou a une liberte peut se demontrer dans 
le cadre d’une societe libre et democratique. Sui- 
vant la methode de Farret Oakes, i! faut etablir 
d’abord qu’un acte conteste commis par FEtat vise 
a un objectif qui traduit une preoccupation urgente 
et reelle dans une societe libre et democratique. 
C’est le seul genre d’objectif qui soit suffisamment 
important pour justifier la suppression d’un droit 
ou d’une liberte garantis par la Constitution 
b (p. 138). Le second volet du critere de Farret 
Oakes consiste a mesurer la proportionnalite entre 
l’objectif et la mesure contestee. Cet examen de la 
proportionnalite vise a orienter le processus par 
c lequel sont soupeses les interets individuels et col- 
lectifs proteges par l’article premier et, dans Farret 
Oakes, il a ete divise en trois etapes (a la p. 139): 

Premiercment, les mesures adoptees doivent etre soi- 
gneusement congues pour atteindre l’objectif en ques- 
d tion. Elies ne doivent etre ni arbitraires, ni inequitables, 
ni fondees sur des considerations irrationnelles. Bref, 
elles doivent avoir un lien rationnel avec 1’objectif en 
question. Deuxiemement, meme a supposer qu’il y ait un 
tel lien rationnel, le moyen choisi doit etre de nature a 
e porter «le moins possible# atteinte au droit ou a la liberte 
en question [. . .] Troisiemement, il doit y avoir propor- 
lionnalite entre les effets des mesures restreignant un 
droit ou une liberte garantis par la Charte et l’objectif 
reconnu comme «suffisamment important#. [Souligne 
f dans l’original.] 

Notre Cour a maintes fois confirme le cadre 
analytique etabli dans Farret Oakes, et pourtant 
on s’induit dangereusement en erreur si l’on voit 
g dans Farticle premier une disposition rigide et 
empreinte de formalisme n’offrant rien d’autre 
qu’une derniere chance a FEtat de justifier des 
incursions dans le domaine des droits fondamen- 
taux. D’un point de vue purement pratique, les 
h plaideurs qui invoquent la Charte peuvent parfois 
percevoir ainsi Farticle premier mais, dans le droit 
constitutionnel de notre nation, cet article joue un 
role infiniment plus riche, un role de grande enver- 
. gure et d’extreme raffinement. Je veux done faire 
des observations plus generates sur le role de Farti¬ 
cle premier avant d’examiner individuellement les 
elements de la methode de Farret Oakes dans le 
contexte du present pourvoi. 

J Dans le texte de Farticle premier se trouvent 
reunies les valeurs et les aspirations fondamentales 
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society. As this Court has said before, the premier 
article of the Charter has a dual function, operat¬ 
ing both to activate Charter rights and freedoms 
and to permit such reasonable limits as a free and 
democratic society may have occasion to place 
upon them {Oakes, at pp. 133-34). What seems to 
me to be of significance in this dual function is the 
commonality that links the guarantee of rights and 
freedoms to their limitation. This commonality lies 
in the phrase “free and democratic society”. As 
was stated by the majority in Slaight Communi¬ 
cations Inc. v. Davidson, [1989] 1 S.C.R. 1038, at 
p. 1056: 

The underlying values of a free and democratic society 
both guarantee the rights in the Charter and, in appro¬ 
priate circumstances, justify limitations upon those 
rights. 

Obviously, a practical application of s. 1 
requires more than an incantation of the words 
“free and democratic society”. These words 
require some definition, an elucidation as to the 
values that they invoke. To a large extent, a free 
and democratic society embraces the very values 
and principles which Canadians have sought to 
protect and further by entrenching specific rights 
and freedoms in the Constitution, although the 
balancing exercise in s. 1 is not restricted to values 
expressly set out in the Charter {Slaight, supra, at 
p. 1056). With this guideline in mind, in Oakes I 
commented upon some of the ideals that inform 
our understanding of a free and democratic socie¬ 
ty, saying (at p. 136): 

The Court must be guided by the values and principles 
essential to a free and democratic society which I believe 
embody, to name but a few, respect for the inherent 
dignity of the human person, commitment to social 
justice and equality, accommodation of a wide variety of 
beliefs, respect for cultural and group identity, and faith 
in social and political institutions which enhance the 
participation of individuals and groups in society. The 
underlying values and principles of a free and democrat¬ 
ic society are the genesis of the rights and freedoms 
guaranteed by the Charter and the ultimate standard 
against which a limit on a right or freedom must be 
showh, despite its effect, to be reasonable and demons¬ 
trably justified. 


de la societe canadienne. Comme l’a deja dit notre 
Cour, l’article premier de la Charte a la double 
fonction de rendre effectifs les droits et libertes 
garantis par la Charte et de permettre toute limite 
a raisonnable qu’une societe libre et democratique 
peut avoir a y imposer {Oakes, aux pp. 133 et 
134). Ce qui me semble important dans ce double 
role, c’est le fonds commun de la garantie des 
droits et libertes et des restrictions apportees. Ce^ 
h fonds commun se degage de l’expression «societC: 
libre et democratique#. Comme l’a dit la majority 
dans l’arret Slaight Communications Inc. &t 
Davidson, [1989] 1 R.C.S. 1038, a la p. 1056: ^ 

_i 

c Les valeurs fondamentales d’une societe libre et demo^ 
cratique garantissent les droits prevus dans la Charte ef^ 
lorsque cela cst indique, justifient la restriction de ce§ 
droits. 

Evidemment, l’application pratique de l’article 
premier necessite davantage que l’articulation des 
mots «societe libre et democratique#. II faut les 
definir et elucider les valeurs qu’ils renferment. 
e Dans une large mesure, une societe libre et demo¬ 
cratique embrasse les valeurs et les principes 
memes que les Canadiens ont cherche a proteger et 
a promouvoir par la constitutionnalisation de 
droits et de libertes, quoique Pevaluation faite en 
/ vertu de Particle premier ne se borne pas aux 
valeurs expressement enoncees dans la Charte 
{Slaight, precite, a la p. 1056). J’avais cette ligne 
directrice presente a l’esprit en faisant des observa¬ 
tions, dans l’arret Oakes, sur certains ideaux inhe- 
g rents a notre conception d’une societe libre et 
democratique (a la p. 136): 

Les tribunaux doivent etre guides par des valeurs et des 
principes essentiels a une societe libre et democratique, 
h lesquels comprennent, selon moi, le respect de la dignit6 
inherente de Petre humain, la promotion de la justice et 
de Pegalite sociales, Pacceptation d’une grande diversite 
de croyances, le respect de chaque culture, et de chaque 
groupe et la foi dans les institutions sociales et politiques 
i qui favorisent la participation des particuliers et des 
groupes dans la societe. Les valeurs et les principes 
sous-jacents d’une societe libre et democratique sont a 
Porigine des droits et libertes garantis par la Charte et 
■ constituent la norme fondamentale en fonction de 
j laquelle on. doit etablir qu’une restriction d’un droit ou 
d’une liberte constitue, malgre son effet, une limite 
raisonnable dont la justification peut se demontrer. 
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Undoubtedly these values and principles are 
numerous, covering the guarantees enumerated in 
the Charter and more. Equally, they may well 
deserve different emphases, and certainly will 
assume varying degrees of importance depending 
upon the circumstances of a particular case. 

It is important not to lose sight of factual cir¬ 
cumstances in undertaking a s. 1 analysis, for these 
shape a court’s view of both the right or freedom 
at stake and the limit proposed by the state; 
neither can be surveyed in the abstract. As Wilson 
J. said in Edmonton Journal, supra , referring to 
what she termed the “contextual approach” to 
Charter interpretation (at pp. 1355-56): 


. . . a particular right or freedom may have a different 
value depending on the context. It may be, for example, 
that freedom of expression has greater value in a politi¬ 
cal context than it does in the context of disclosure of 
the details of a matrimonial dispute. The contextual 
approach attempts to bring into sharp relief the aspect 
of the right or freedom which is truly at stake in the case 
as well as the relevant aspects of any values in competi¬ 
tion with it. It seems to be more sensitive to the reality 
of the dilemma posed by the particular facts and there¬ 
fore more conducive to finding a fair and just compro¬ 
mise between the two competing values under s. 1. 


Though Wilson J. was speaking with reference to 
the task of balancing enumerated rights and free¬ 
doms, I see no reason why her view should not 
apply to all values associated with a free and 
democratic society. Clearly, the proper judicial 
perspective under s. 1 must be derived from an 
awareness of the synergetic relation between two 
elements: the values underlying the Charter and 
the circumstances of the particular case. 

From the discussion so far, I hope it is clear that 
a rigid or formalistic approach to the application 
of s. 1 must be avoided. The ability to use s. 1 as a 
gauge which is sensitive to the values and circum¬ 
stances particular to an appeal has been identified 
as vital in past cases, and La Forest J. admirably 
described the essence of this flexible approach in 


Sans doute ces valeurs et principes sont-ils nom- 
breux, englobant les garanties enumerees dans la 
Charte et plus encore, De meme, il se peut qu’ils 
ne meritent pas tous le meme poids et ils varieront 
a certainement en importance selon les circOnstances 
d’une affaire donnee. 

II est important de ne pas perdre de vue les 
circonstances factuelles quand on entreprend 
h I’analyse fondee sur I’article premier, car elles 
modelent l’opinion que se fait un tribunal tant du 
droit ou de la liberte en cause que de la restriction 
proposee par FEtat; ni Fun ni l’autre ne peuvent 
etre examines dans l’abstrait. Comme le dit le juge 
c Wilson dans l’arret Edmonton Journal, precite, en 
parlant de ce qu’elle appelle la «methode contex- 
tuelle» d’interpretation de la Charte, aux pp. 1355 
et 1356: 

d ■ ■ ■ une liberte ou un droit particuliers peuvent avoir une 
valeur differente selon le contexte. Par exemple, il se 
peut que la liberte d’expression ait une importance plus 
grande dans un contexte politique que dans le contexte 
de la divulgation des details d’une affaire matrimoniale. 
La methode contextuelle tente de mettre clairement en 
evidence l’aspect du droit ou de la liberte qui est verita- 
blement en cause dans Finstance ainsi que les aspects 
pertinents des valeurs qui entrent en conflit avec ce droit 
ou cette liberte. Elle semble mieux saisir la realite du 
litige souleve par les faits particuliers et etre done plus 
J propice a la recherche d’un compromis juste et equitable 
entre les deux valeurs en conflit en vertu de Particle 
premier. 

Bien que le juge Wilson fasse allusion a la tache 
g depreciation des droits et libertes enumeres, je ne 
vois aucune raison pour ne pas appliquer son point 
de vue a Fensemble des valeurs rattachees a une 
societe libre et democratique. De toute evidence, la 
h perspective judiciaire a adopter aux fins de Particle 
premier doit proceder d’une appreciation du rap¬ 
port synergique entre deux elements: les valeurs 
sous-tendant la Charte et les circonstances de Fins¬ 
tance particuliere. 

1 J’ose esperer qu’il ressort clairement de Fanalyse 
qui precede que la rigidite et !e formalisme sont a 
eviter dans Fapplication de Particle premier. La 
possibilite d’utiliser Particle premier comme une 
■ jauge s’adaptant aux valeurs et circonstances pro- 
pres a un appel a ete reconnue comme primordiale 
dans la jurisprudence, et le juge La Forest decrit 
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United States of America v. Cotroni, [1989] 1 
S.C.R. 1469, atpp. 1489-90: 

In the performance of the balancing task under s. 1, it 
seems to me, a mechanistic approach must be avoided. 
While the rights guaranteed by the Charter must be 
given priority in the equation, the underlying values 
must be sensitively weighed in a particular context 
against other values of a free and democratic society 
sought to be promoted by the legislature. 


See also R. v. Jones , [1986] 2 S.C.R. 284, per 
La Forest J., at p. 300; R. v. Edwards Books and 
Art Ltd ., [1986] 2 S.C.R. 713, per Dickson C.J., 
at pp. 768-69; and Irwin Toy, supra, per the 
majority, at pp. 989-90. The sentiments of 
La Forest J. correctly suggest that the application 
of the Oakes approach will vary depending on the 
circumstances of the case, including the nature of 
the interests at stake. 

B. The Use of American Constitutional Jurispru¬ 
dence 

Having discussed the unique and unifying role 
of s. 1, I think it appropriate to address a tangen¬ 
tial matter, yet one nonetheless crucial to the 
disposition of this appeal: the relationship between 
Canadian and American approaches to the consti¬ 
tutional protection of free expression, most notably 
in the realm of hate propaganda. Those who attack 
the constitutionality of s. 319(2) draw heavily on 
the tenor of First Amendment jurisprudence in 
weighing the competing freedoms and interests in 
this appeal, a reliance which is understandable 
given the prevalent opinion that the criminaliza¬ 
tion of hate propaganda violates the Bill of Rights 
(see, e.g., L. FI. Tribe, American Constitutional 
Law (2nd ed. 1988), at p. 861, n. 2; K. Greena- 
walt, “Insults and Epithets: Are They Protected 
Speech?” (1990), 42 Rutgers L. Rev. 287, at p. 
304). In response to the emphasis placed upon this 
jurisprudence, I find it helpful to summarize the 
American position and to determine the extent to 
which it should influence the s. 1 analysis in the 
circumstances of this appeal. 


admirablement cette methode souple dans l’arret 
Etats-Unis d’Amerique c. Cotroni, [1989] 1 
R.C.S. 1469, aux pp. 1489 et 1490: 

11 me semble qu’en effectuant cette evaluation en 
vertu de Particle premier il faut eviter de recourir a une 
methode mecaniste. Bien qu’il faille accorder priorite 
dans l’equation aux droits garantis par la Charte , les 
valeurs sous-jacentes doivent etre, dans un contexte 
particulier, evaluees delicateinent en fonction d’autres 
b valeurs propres a une societe libre et democralique que 
le legislateur cherche a promouvoir. 

Voir aussi R. c. Jones , [1986] 2 R.C.S. 284, le 
juge La Forest, a la p. 300; R. c. Edwards Books 
and Art Ltd., [1986] 2 R.C.S. 713, le juge en chef 
Dickson, aux pp. 768 et 769; et Irwin Toy, precite, 
motifs de la majorite, aux pp. 989 et 990. Le juge 
La Forest indique avec raison que l’application de 
d la methode de l’arret Oakes variera en fonction des 
circonstances de l’instance, notamment la nature 
des interets en jeu. 

B. Le recours a la jurisprudence constitutionnelle 
e americaine 

Ayant traite du role unique et unificateur de 
l’article premier, je crois qu’il convient d’aborder 
un aspect subsidiaire, qui est neanmoins crucial 
f pour trancher le present pourvoi: il s’agit du rap¬ 
port entre les positions canadienne et americaine a 
l’egard de la protection constitutionnelle de la 
liberte d’expression, surtout dans le domaine de la 
propagande haineuse. Ceux qui attaquent la cons- 
titutionnalite du par. 319(2) s’appuient fortement 
sur la jurisprudence relative au Premier amende- 
ment en soupesant les libertes et les interets qui 
s’opposent dans le present pourvoi, ce qui est com- 
h prehensible puisque l’opinion courante est que la 
criminalisation de la propagande haineuse viole le 
Bill of Rights (voir par exemple, L. H. Tribe, 
American Constitutional Law (2' ed. 1988), a la p. 
861, note 2; K. Greenawalt, «lnsults and Epithets: 
' Are They Protected Speech?* (1990), 42 Rutgers 
L. Rev. 287, a la p. 304). En reponse a l’impor- 
tance qu’on attache a cette doctrine et jurispru- 
■ dence, je crois qu’il est utile de resumer la position 
. americaine et de determiner dans quelle mesure 
elle devrait influer sur 1’analyse fondee sur l’article 
premier dans les circonstances du present pourvoi. 
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A myriad of sources—both judicial and academ¬ 
ic—offer reviews of First Amendment jurispru¬ 
dence as it pertains to hate propaganda. Central to 
most discussions is the 1952 case of Beauharnais v. 
Illinois, 343 U.S. 250, where the Supreme Court 
of the United States upheld as constitutional a 
criminal statute forbidding certain types of group 
defamation. Though never overruled, Beauharnais 
appears to have been weakened by later pro¬ 
nouncements of the Supreme Court (see, e.g., 
Garrison v. Louisiana, 379 U.S. 64 (1964); Ashton 
v. Kentucky, 384 U.S. 195 (1966); New York 
Times Co. v. Sullivan, 376 U.S. 254 (1964); 
Brandenburg v. Ohio, 395 U.S. 444 (1969); and 
Cohen v. California, 403 U.S. 15 (1971)). The 
trend reflected in many of these pronouncements is 
to protect offensive, public invective as long as the 
speaker has not knowingly lied and there exists no 
clear and present danger of violence or insurrec¬ 
tion. 


In the wake of subsequent developments in the 
Supreme Court, on several occasions Beauharnais 
has been distinguished and doubted by lower 
courts (see, e.g., Anti-Defamation League of B’nai 
B'rith v. Federal Communications Commission, 
403 F.2d 169 (D.C. Cir. 1968), at p. 174, n. 5; 
Tollett v. United States, 485 F.2d 1087 (8th Cir. 
1973), at p. 1094, n. 14; American Booksellers 
Ass’n, Inc. v. Hudnut, 111 F.2d 323 (7th Cir. 
1985), at pp. 331-32; and Doe v. University of 
Michigan, 721 F. Supp. 852 (E.D, Mich. 1989), at 
p. 863). Of the judgments expressing a shaken 
faith in Beauharnais, Collin v. Smith, 578 F.2d 
1197 (7th Cir. 1978), certiorari denied, 439 U.S. 
916 (1978), is of greatest relevance to this appeal. 
In Collin, the Court of Appeal for the Seventh 
Circuit invalidated a municipal ordinance prohibit¬ 
ing public demonstrations inciting “violence, 
hatred, abuse or hostility toward a person or group 
of persons by reason of reference to religious, 
racial, ethnic, national or regional affiliation” (p. 
1199), and thereby allowed members of the 
American Nazi Party to march through Skokie, 
Illinois, home to a large number of Jewish Holo¬ 
caust survivors (despite the ruling, however, no 
march was held in Skokie; I. Horowitz, “First 


Une myriade de sources, tant jurisprudentielles 
que doctrinales, font la revue des decisions concer- 
nant le Premier amendement et la propagande 
hai-neuse. Au coeur de la plupart des analyses se 
a trouve l’arret de 1952, Beauharnais v. Illinois, 343 
U.S. 250, dans lequel la Cour supreme des Etats- 
Unis a declare constitutionnelle une loi penale 
interdisant certains types de diffamation de grou- 
pes. Quoiqu’il n’ait jamais ete renverse, l’arref__ 
h Beauharnais parait avoir ete affaibli par des arrets^ 
posterieurs de la Cour supreme (voir, par exempIe,co 
Garrison v. Louisiana, 379 U.S. 64 (1964); Ashton ^r 
v. Kentucky, 384 U.S. 195 (1966); New York= 
c Times Co. v. Sullivan, 316 U.S. 254 (1964);-^ 
Brandenburg v. Ohio, 395 U.S. 444 (1969); etQ 
Cohen v. California, 403 U.S. 15 (1971)). II seo 
degage d’une bonne partie de cette jurisprudences 
une tendance vers la protection de 1’invective' 
d publique et offensante, pourvu que son auteur n’ait 
pas sciemment menti et qu’il n’existe aucun danger 
clair et actuel de violence ou d’insurrection. 

e Compte tenu des declarations subsequentes de la 
Cour supreme, des tribunaux inferieurs ont en 
plusieurs occasions fait des distinctions avec l’arret 
Beauharnais et l’ont mis en doute (voir, par exem- 
ple, Anti-Defamation League of B’nai B’rith v. 
f Federal Communications Commission, 403 F.2d 
169 (D.C. Cir. 1968), a la p. 174, note 5; Tollett v. 
United States, 485 F.2d 1087 (8th Cir. 1973), a la 
p. 1094, note 14; American Booksellers Ass’n, Inc. 
v. Hudnut, 111 F.2d 323 (7th Cir. 1985), aux pp. 
331 et 332; et Doe v. University of Michigan, 721 
F. Supp. 852 (E.D. Mich. 1989), a la p. 863). 
Parmi les jugements exprimant une confiance 
ebranlee dans l’arret Beauharnais, l’arret Collin v. 
h Smith, 578 F.2d 1197 (7th Cir. 1978), certiorari 
refuse, 439 U.S. 916 (1978), est le plus pertinent 
aux fins du present pourvoi. Dans l’arret Collin, la 
Cour d’appel du Septieme circuit a invalide une 
ordonnance municipale interdisant les manifesta- 
' tions publiques qui incitent [traduction] «a la 
violence, a la haine, aux injures ou a l’hostilite 
envers une personne ou un groupe en evoquant leur 
affiliation religieuse, raciale, ethnique, nationale 
j ou regionale» (p. 1199); la cour permettait ainsi a 
des membres du parti nazi americain de defiler 
dans Skokie (Illinois), ou habitaient un grand 
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Amendment Blues: On Downs, Nazis in Skokie ”, 
[1986] Am. B. Found. Res. J. 535, at p. 540). 


The question that concerns us in this appeal is 
not, of course, what the law is or should be in the 
United States. But it is important to be explicit as 
to the reasons why or why not American experi¬ 
ence may be useful in the s. 1 analysis of s. 319(2) 
of the Criminal Code. In the United States, a 
collection of fundamental rights has been constitu¬ 
tionally protected for over two hundred years. The 
resulting practical and theoretical experience is 
immense, and should not be overlooked by Canadi¬ 
an courts. On the other hand, we must examine 
American constitutional law with a critical eye, 
and in this respect La Forest J. has noted in R. v. 
Rahey, [1987] 1 S.C.R. 588, at p. 639: 


While it is natural and even desirable for Canadian 
courts to refer to American constitutional jurisprudence 
in seeking to elucidate the meaning of Charter guaran¬ 
tees that have counterparts in the United States Consti¬ 
tution, they should be wary of drawing too ready a 
parallel between constitutions born to different countries 
in different ages and in very different circum¬ 
stances .... 

Canada and the United States are not alike in 
every way, nor have the documents entrenching 
human rights in our two countries arisen in the 
same context. It is only common sense to recognize 
that,.just as similarities will justify borrowing from 
the American experience, differences may require 
that Canada’s constitutional vision depart from 
that endorsed in the United States. 

Having examined the American cases relevant 
to First Amendment jurisprudence and legislation 
criminalizing hate propaganda, I would be adverse 
to following too closely the line of argument that 
would overrule Beauharnais on the ground that 
incursions placed upon free expression are only 
justified where there is a clear and present danger 
of imminent breach of peace. Equally, 1 am unwill- 


nombre de survivants de l’Holocauste juif (malgre 
cette decision, il n’y a cependant pas eu de defile a 
Skokie; I. Horowitz, «First Amendment Blues: On 
Downs, Nazis in Skokie », [1986] Am. B. Found, 
a Res. J. 535, a la p. 540). 

La question qui nous preoccupe en l’espece, 
evidemment, n’est pas celle de savoir quelle est ou 
devrait etre la regie de droit aux Etats-Unis. 11 est 
b important cependant de preciser les raisons pour 
lesquelles l’experience americaine peut etre ou non 
utile dans l’analyse du par. 319(2) du Code crimi- 
nel en vertu de l’article premier. Aux Etats-Unis, 
un ensemble de droits fondamentaux beneficie 
L d’une protection constitutionnelle depuis plus de 
deux cents ans. II en resulte done une immense 
experience pratique et theorique dont les tribunaux 
canadiens ne devraient pas faire abstraction. Par 
d ailleurs, nous devons examiner le droit constitu- 
tionnel americain d’un oeil critique et, a cet egard, 
le juge La Forest souligne dans l’arret R. c. Rahey , 
[1987] 1 R.C.S. 588, a la p. 639: 

Bien qu’il soit naturel et merae souhaitable que les 
e tribunaux canadiens renvoient a la jurisprudence consti¬ 
tutionnelle americaine pour chercher a degager le sens 
des garanties prevues par la Charte qui ont leurs equiva¬ 
lents dans la Constitution des Etats-Unis, ils devraient 
prendre soin de ne pas etablir trop rapidement un paral- 
/ lele entre des constitutions etablies dans des pays diffe- 
rents a des epoques differentes et dans des circonstances 
tres differentes ... 

Le Canada et les Etats-Unis ne sont pas en tous 
g points pareils et les documents consacrant les 
droits de la personne dans nos deux pays n’ont pas 
pris naissance dans des contextes identiques. Le 
simple bon sens nous oblige a reconnaitre que, de 
merne que les similitudes justifieront des emprunts 
h a l’experience americaine, de meme les differences 
pourront exiger que la vision constitutionnelle 
canadienne s’ecarte de la vision americaine. 

Ayant examine la jurisprudence americaine 
' relative au Premier amendement et aux textes 
legislates criminalisant la propagande haineuse, je 
ne suis pas dispose a retenir sans reserve l’argu- 

■ ment selon lequel l’arret Beauharnais devrait etre 

■ renverse pour le motif que les restrictions imposees 
a la liberte d’expression ne se justifient que dans le 
cas d’un danger clair et actuel d’atteinte immi- 
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ing to embrace various categorizations and guiding 
rules generated by American law without careful 
consideration of their appropriateness to Canadian 
constitutional theory. Though I have found the 
American experience tremendously helpful in 
coming to my own conclusions regarding this 
appeal, and by no means reject the whole of the 
First Amendment doctrine, in a number of 
respects I am thus dubious as to the applicability 
of this doctrine in the context of a challenge to 
hate propaganda legislation. 

First, it is not entirely clear that Beauharnais 
must conflict with existing First Amendment doc¬ 
trine. Credible arguments have been made that 
later Supreme Court cases do not necessarily erode 
its legitimacy (see, e.g., K. Lasson, “Racial Defa¬ 
mation As Free Speech: Abusing the First Amend¬ 
ment” (1985), 17 Colum. Hum. Rts. L. Rev. 11). 
Indeed, there exists a growing body of academic 
writing in the United States which evinces a 
stronger focus upon the way in which hate propa¬ 
ganda can undermine the very values which free 
speech is said to protect. This body of writing is 
receptive to the idea that, were the issue addressed 
from this new perspective. First Amendment doc¬ 
trine might be able to accommodate statutes pro¬ 
hibiting hate propaganda (see, e.g., R. Delgado, 
“Words That Wound: A Tort Action for Racial 
Insults, Epithets, and Name-Calling” (1982), 17 
Harv. C.R.-C.L. L. Rev. 133; I. Horowitz and V. 
Bramson, “Skokie, the ACLU and the Endurance 
of Democratic Theory” (1979), 43 Law & Con- 
temp. Probs. 328; Lasson, op. cit., at pp. 20-30; M. 
Matsuda, “Public Response to Racist Speech: 
Considering the Victim’s Story” (1989), 87 Mich. 
L. Rev. 2320, at p. 2348; “ Doe v. University of 
Michigan-. First Amendment—Racist and Sexist 
Expression on Campus—Court Strikes Down Uni¬ 
versity Limits on Hate Speech” (1990), 103 Harv. 
L. Rev. 1397). 


Second, the aspect of First Amendment doctrine 
most incompatible with s. 319(2), at least as that 
doctrine is described by those who would strike 
down the legislation, is its strong aversion to con- 


nente a la paix. J’hesite egalement a adopter, sans 
examiner minutieusement si elles conviennent a la 
theorie constitutionnelle canadienne, differentes 
classifications et regies directrices provenant du 
a droit americain. Bien que 1’experience americaine 
m’ait enormement aide a tirer mes propres conclu¬ 
sions concernant le present pourvoi, et bien que je 
sois loin de rejeter integralement la theorie de 
1’interpretation du Premier amendement, je doute, 
b neanmoins a plusieurs egards de l’applicabilite deP 
cette theorie dans le contexte de la contestationcn 
d’une loi relative a la propagande haineuse. 

CN 

En premier lieu, ifn’est pas entierement sur que^d 
I’arret Beauharnais soit incompatible avec la theo-^ 
rie actuelle de Interpretation du Premier amende- 0 
ment. On a soutenu plausiblement en effet que les§? 
arrets posterieurs de la Cour supreme n’en dimi-' - 
d nuent pas necessairement la legitimite (voir, par 
exemple, K. Lasson, «RaciaI Defamation As Free 
Speech: Abusing the First Amendment# (1985), 17 
Colum. Hum. Rts. L. Rev. 11). De fait, il existe 
aux Etats-Unis une doctrine croissante qui insiste 
e davantage sur la facon dont la propagande hai¬ 
neuse peut miner les valeurs memes qu’on dit 
protegees par la liberte d’expression. Cette doc¬ 
trine accueille l’idee suivant laquelle, si la question 
etait abordee dans cette perspective nouvelle, la 
theorie de l’interpretation du Premier amendement 
pourrait admettre des lois interdisant la propa¬ 
gande haineuse (voir, par exemple, R. Delgado, 
«Words That Wound: A Tort Action for Racial 
g Insults, Epithets, and Name-Calling# (1982), 17 
Harv. C.R.-C.L. L. Rev. 133; I. Horowitz et V. 
Bramson, «Skokie, the ACLU and the Endurance 
of Democratic Theory# (1979), 43 Law & Com- 
temp. Probs. 328; Lasson, loc. cit., aux pp. 20 a 
h 30; M. Matsuda, «Public Response to Racist 
Speech: Considering the Victim’s Story# (1989), 
87 Mich. L. Rev. 2320, a la p. 2348; «Doe v. 
University of Michigan: First Amendment—- 
Racist and Sexist Expression on Campus-—Court 
1 Strikes Down University Limits on Hate Speech# 
(1990), 103 Harv. L. Rev. 1397). 

En deuxieme lieu, l’aspect de la theorie de l’in- 
j terpretation du Premier amendement le plus 
incompatible avec le par. 319(2), du moins selon la 
presentation de cette theorie par les tenants de son 
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tent-based regulation of expression. I am some¬ 
what skeptical, however, as to whether this view of 
free speech in the United States is entirely accu¬ 
rate. Rather, in rejecting the extreme position that 
would provide an absolute guarantee of free speech 
in the Bill of Rights, the Supreme Court has 
developed a number of tests and theories by which 
protected speech can be identified and the 
legitimacy of government regulation assessed. 
Often required is a content-based categorization of 
the expression under examination. As an example, 
obscenity is not protected because of its content 
(see, e.g., Roth v. United States, 354 U.S. 476 
(1957)) and laws proscribing child pornography 
have been scrutinized under a less than strict First 
Amendment standard even where they extend to 
expression beyond the realm of the obscene (see 
New York v. Ferber, 458 U.S. 747 (1982)). Simi¬ 
larly, the vigourous protection of free speech 
relaxes significantly when commercial expression 
is scrutinized (see, e.g., Posadas de Puerto Rico 
Associates v. Tourism Co. of Puerto Rico, 478 
U.S. 328 (1986)), and it is permissible to restrict 
government employees in their exercise of the right 
to engage in political activity ( Cornelius v. 
NAACP Legal Defense and Educational Fund, 
Inc., 473 U.S. 788 (1985)). 


In short, a decision to place expressive activity 
in a category which either merits reduced protec¬ 
tion or falls entirely outside of the First Amend¬ 
ment’s ambit at least impliedly involves assessing 
the content of the activity in light of free speech 
values. As Professor F. Schauer has said, it is 
always necessary to examine the First Amendment 
value of the expression limited by state regulation 
(“The Aim and the Target in Free Speech 
Methodology” (1989), 83 Nw. U.L. Rev. 562, at p. 
568). To recognize that content is often examined 
under the First Amendment is not to deny that 
content neutrality plays a real and important role 
in the American jurisprudence. Nonetheless, that 
the proscription against looking at the content of 
expression is not absolute, and that balancing is 
occasionally employed in First Amendment cases 
(see Professor T, A. Aleinikoff, “Constitutional 


invalidation, est la profonde aversion qu’elle tra- 
duit pour la reglementation de l’expression en 
fonction de son contenu. Je doute toutefois quelque 
peu que cette vision de la liberte d’expression aux 
“ Etats-Unis corresponde parfaitement a la realite. 
En rejetant la position extreme qui voit dans le Bill 
of Rights une garantie absolue de la liberte d’ex¬ 
pression, la Cour supreme a elabore plusieurs cri- 
teres et theories permettant d’identifier 1’expres- 
b sion protegee et d’apprecier la legitimite de laO 
reglementation gouvernementale. On exige souventoo 
une categorisation de l’expression en cause selon^ 
son contenu. Par exemple, l’obscenite n’est pas^ 
c protegee justement en raison de son contenu (voir,-^ 
par exemple, Roth v. United States, 354 U.S. 476 ™ 
(1957)) et l’examen des lois proscrivant l’exploita- 0 
tion pornographique de Penfant s’est fait selon une^ 
interpretation moins stricte du Premier amende- 
d ment, meme lorsqu’elles visaient une expression 
qui sortait du domaine de l’obscene (voir New 
York v. Ferber , 458 U.S. 747 (1982)). De meme, 
la liberte d’expression est nettement moins vigou- 
reusement protegee quand l’expression commer- 
e dale est en cause (voir, par exemple, Posadas de 
Puerto Rico Associates v. Tourism Co. of Puerto 
Rico, 478 U.S. 328 (1986)), et il est permis de 
restreindre les fonctionnaires publics dans l’exer- 
j. cice du droit de se livrer a des activites politiques 
(■Cornelius v. NAACP Legal Defense and Educa¬ 
tional Fund, Inc., 473 U.S. 788 (1985)). 

Bref, la decision de placer une activite expres- 
g sive dans une categorie qui, soit merite une protec¬ 
tion reduite, soit echappe entierement a la portee 
du Premier amendement, comporte, implicitement 
au moins, ^appreciation du contenu de l’activite en 
question a la lumiere des valeurs sous-jacentes a la 
h liberte d’expression. Comme le dit le professeur F. 
Schauer, il est toujours necessaire d’examiner la 
valeur, au regard du Premier amendement, de 
l’expression restreinte par une reglementation de 
l’Etat («The Aim and the Target in Free Speech 
‘ Methodology* (1989), 83 Nw. U.L. Rev. 562, a la 
p. 568). Reconnaitre que le contenu est souvent 
soumis a un examen en vertu du Premier amende¬ 
ment ne revient pas a nier que la neutrality du 
. contenu joue un role reel et important dans la 
jurisprudence americaine. Neanmoins, le fait qu’il 
ne soit pas absolument defendu de tenir compte du 
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Law in the Age of Balancing” (1987), 96 Yale L.J. 
943, at pp. 966-68), reveals that even in the United 
States it is sometimes thought justifiable to restrict 
a particular message because of its meaning. 


Third, applying the Charter to the legislation 
challenged in this appeal reveals important differ¬ 
ences between Canadian and American constitu¬ 
tional perspectives. I have already discussed in 
some detail the special role of s. 1 in determining 
the protective scope of Charter rights and free¬ 
doms. Section 1 has no equivalent in the United 
States, a fact previously alluded to by this Court in 
selectively utilizing American constitutional juris- ^ 
prudence (see, e.g., Re B.C. Motor Vehicle Act, 
[1985] 2 S.C.R. 486, per Lamer J., at p. 498). Of 
course, American experience should never be 
rejected simply because the Charter contains a 
balancing provision, for it is well known that e 
American courts have fashioned compromises be¬ 
tween conflicting interests despite what appears to 
be the absolute guarantee of constitutional rights. 
Where s: 1 operates to accentuate a uniquely 
Canadian vision of a free and democratic society, ^ 
however, we must not hesitate to depart from the 
path taken in the United States. Far from requir¬ 
ing a less solicitous protection of Charter rights 
and freedoms, such independence of vision protects 
these rights and freedoms in a different way. As 
will be seen below, in my view the international 
commitment to eradicate hate propaganda and, 
most importantly, the special role given equality 
and multiculturalism in the Canadian Constitution h 
necessitate a departure from the view, reasonably 
prevalent in America at present, that the suppres¬ 
sion of hate propaganda is incompatible with the 
guarantee of free expression. (In support of this 
view, see the comments of Professors K. Mahoney 1 
and J. Cameron in “Language as .Violence v. 
Freedom of Expression: Canadian and American 
Perspectives on Group Defamation” (1988-89), 37 


contenu de Pexpression et que, dans les affaires 
relevant du Premier amendement, les tribunaux 
soupesent a Poccasion les differents interets en 
cause (voir professeur T. A. Aleinikoff, «Constitu- 
tional Law in the Age of Balancing* (1987), 96 
Yale L.J. 943, aux pp. 966 a 968), indique que, 
meme aux Etats-Unis, la restriction d’un message 
particulier en raison de sa signification est parfois 
consideree justifiable. 

En troisieme lieu, [’application de la Charte a la 
disposition legislative contestee en Pespece fait res- 
sortir d’importantes differences entre les perspecti¬ 
ves constitutionnelles canadienne et americaine. 
J’ai deja traite de faqon assez detaillee du role 
special que joue Particle premier dans la determi¬ 
nation de Petendue de la protection donnee par les 
droits et libertes garantis dans la Charte. L’article 
premier n’a pas d’equivalent aux Etats-Unis, fait 
qu’a deja evoque notre Cour en se servant selecti- 
vement de la jurisprudence constitutionnelle ame¬ 
ricaine (voir, par exemple, Renvoi: Motor Vehicle 
Act de la C.-B., [1985] 2 R.C.S. 486, le juge 
Lamer, a la p. 498). Bien sur, Pexperience ameri¬ 
caine ne devrait jamais etre rejetee du simple fait 
que la Charte contient une disposition exigeant 
[’appreciation des interets en jeu, car on sait tres 
bien que les tribunaux americains ont etabli des 
compromis entre des interets opposes, en depit de 
ce qui parait etre la garantie absolue de droits 
constitutionnels. Toutefois, dans les cas ou Particle 
premier joue pour mettre en relief une vision pro- 
prement canadienne d’une societe libre et demo- 
cratique, il ne faut pas hesiter a quitter la voie 
tracee par les Etats-Unis. Loin de dieter une pro¬ 
tection moins empressee des droits et libertes 
garantis par la Charte , cette vision independante 
les protege d’une maniere differente. Comme je 
Pindique ci-apres, Pengagement international 
envers Pelimination de la propagande haineuse et, 
plus important encore, le role particulier donne a 
Pegalite et au multiculturalisme dans la constitu¬ 
tion canadienne exige que Pon s’ecarte du point de 
vue assez predominant aujourd’hui en Amerique 
du Nord, selon lequel la suppression de la propa¬ 
gande haineuse est incompatible avec la garantie 
de liberte d’expression. (A Pappui de ce point de 
vue, voir les commentaires des professeurs K. 
Mahoney et J. Cameron dans ((Language as Vio- 
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Buffalo L. Rev. 337, beginning at pp. 344 and 353 
respectively). 


In sum, there is much to be learned from First 
Amendment jurisprudence with regard to freedom 
of expression and hate propaganda. It would be 
rash, however, to see First Amendment doctrine as 
demanding the striking down of s. 319(2). Not 
only are the precedents somewhat mixed, but the 
relaxation of the prohibition against content-based 
regulation of expression in certain areas indicates 
that American courts are not loath to permit the 
suppression of ideas in some circumstances. Most 
importantly, the nature of the s. 1 test as applied 
in the context of a challenge to s. 319(2) may well 
demand a perspective particular to Canadian con¬ 
stitutional jurisprudence when weighing competing 
interests. If values fundamental to the Canadian 
conception of a free and democratic society sug¬ 
gest an approach that denies hate propaganda the 
highest degree of constitutional protection, it is 
this approach which must be employed. 


C. Objective of Section 319(2) 

I now turn to the specific requirements of the 
Oakes approach in deciding whether the infringe¬ 
ment of s. 2(b) occasioned by s. 319(2) is justifi¬ 
able in a free and democratic society. According to 
Oakes, the first aspect of the s. 1 analysis is to 
examine the objective of the impugned legislation. 
Only if the objective relates to concerns which are 
pressing and substantial in a free and democratic 
society can the legislative limit on a right or 
freedom hope to be permissible under the Charter. 
In examining the objective of s. 319(2), I will 
begin by discussing the harm caused by hate 
propaganda as identified by the Cohen Committee 
and subsequent study groups, and then review in 
turn the impact upon this objective of international 
human rights instruments and ss. 15 and 27 of the 
Charter. 


lence v. Freedom of Expression: Canadian and 
American Perspectives on Group Defamation* 
(1988-89), 37 Buffalo L. Rev. 337, aux pp. 344 et 
353 respectivement). 

En somme, la jurisprudence relative au Premier 
amendement peut nous enseigner beaucoup sur la 
liberte depression et la propagande haineuse. Tl 
serait toutefois imprudent de conclure que la theo- 
b rie 'de [’interpretation du Premier amendemeigj - 
exige [’invalidation du par. 319(2). Non seulemerit 
les precedents manquent d’uniformite, mais PaS=" 
souplissement de la proscription de la reglementsM 
tion de l’expression selon son contenu, dans cecj 
c tains domaines, indique que les tribunau^ 
americains n’hesitent pas a permettre la suppreP 
sion des idees dans certaines circonstances. Ma® 
ce qui est le plus important, c’est que la nature dtr 
test de Particle premier, quand il est applique a la 
contestation du par. 319(2), exige peut-etre une 
perspective propre a la jurisprudence constitution- 
nelle canadienne pour revaluation des interets en 
presence. Si les valeurs fondamentales soutenant la 
e conception canadienne d’une societe libre et demo¬ 
cratique suggerent une approche qui refuse a la 
propagande haineuse le plus haut degre de protec¬ 
tion constitutionnelle, c’est cette approche que 
nous devons adopter. 

/ 

C. L'objet du par. 319(2) 

Afin de decider si la violation de Pal. 2b) resul¬ 
tant du par. 319(2) est justifiable dans une societe 
libre et democratique, je passe maintenant aux 
exigences precises de la metbode de l’arret Oakes. 
Suivant l’arret Oakes, la premiere etape de Pana- 
lyse fondee sur Particle premier est d’examiner 
l’objet du texte legislatif attaque. Ce n’est que si 
h cet objet se rapporte a des preoccupations urgentes 
et reelles dans une societe libre et democratique 
que la restriction imposee par le legislateur a un 
droit ou a une liberte a quelque possibility d’etre 
permise en vertu de la Charte. En examinant 
' l’objet du par. 319(2), je commencerai par traiter 
du prejudice cause par la propagande haineuse 
d’apres le comite Cohen et des groupes d’etude 
, ulterieurs, et j’etudierai ensuite l’incidence des 
I documents internationaux en matiere de droits de 
la personne et des art. 15 et 27 de la Charte, sur 
cet objectif. 
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(i) Harm Caused by Expression Promoting the 

Hatred of Identifiable Groups 

Looking to the legislation challenged in this 
appeal, one must ask whether the amount of hate a 
propaganda in Canada causes sufficient harm to 
justify legislative intervention of some type. The 
Cohen Committee, speaking in 1965, found that 
the incidence of hate propaganda in Canada was 
not insignificant (at p. 24): b 

. . . there exists in Canada a small number of persons 
and a somewhat larger number of organizations, 
extremist in outlook and dedicated to the preaching and 
spreading of hatred and contempt against certain iden- c 
tifiable minority groups in Canada. It is easy to con¬ 
clude that because the number of persons and organiza¬ 
tions is not very large, they should not be taken too 
seriously. The Committee is of the opinion that this line 
of analysis is no longer tenable after what is known to 
have been the result of hate propaganda in other coun¬ 
tries, particularly in the 19,30’s when such material and 
ideas played a significant role in the creation of a 
climate of malice, destructive to the central values of 
Judaic-Christian society, the values of our civilization, e 
The Committee believes, therefore, that the actual and 
potential danger caused by present hate activities in 
Canada cannot be measured by statistics alone. 

Even the statistics, however, are not unimpressive, 
because while activities have centered heavily in / 
Ontario, they nevertheless have extended from Nova 
Scotia to British Columbia and minority groups in at 
least eight Provinces have been subjected to these 
vicious attacks. 

g 

In 1984, the House of Commons Special Commit¬ 
tee on the Participation of Visible Minorities in 
Canadian Society in its report, entitled Equality 
Now!, observed that increased immigration and 
periods of economic difficulty “have produced an A 
atmosphere that may be ripe for racially motivated 
incidents” (p. 69). With regard to the dissemina¬ 
tion of hate propaganda, the Special Committee 
found that the prevalence and scope of such ma¬ 
terial had risen since the Cohen Committee made ‘ 
its report, stating (at p, 69): 

There has been a recent upsurge in hate propaganda. 

It has been found in virtually every part of Canada. Not 
only is it anti-semitic and anti-black, as in the 1960s, j 
but it is also now anti-Roman Catholic, anti-East 
Indian, anti-aboriginal people and anti-French. Some of 


(i) Le prejudice cause par Pexpression fomen- 

tant la haine contre des groupes identifiables 

En ce qui concerne la disposition legislative 
contestee en l’espece, on doit se demander si la 
quantite de propagande haineuse au Canada occa- 
sionne un prejudice suffisant pour justifier une 
intervention quelconque de la part du legislateur. 
Le comite Cohen a conclu en 1965 que le volume 
de propagande haineuse au Canada n’etait pas 
negligeable (a la p. 25): 

... il existe au Canada un petit nombre d’individus et un 
nombre un peu plus considerable d’organismes aux opi¬ 
nions extreme's, voues a I’enseignement et a la propaga¬ 
tion au Canada de la haine et du mepris envers certains 
groupes minoritaires identifiables. II est facile de con- 
clure que puisque le nombre d’individus et d’organismes 
n’est pas tres considerable, il ne faut pas les prendre trop 
au serieux. Le Comite estime que cette opinion n’est 
plus soutenable, car on connaTt les resultats de la propa¬ 
gande haineuse dans d’autres pays, surtout dans les 
annees trente, alors que propagandes et ideologies ont 
puissamment contribue a creer une atmosphere veni- 
meuse, funeste aux valeurs essentielles de la societe 
judeo-chretienne, cedes de notre civilisation meme. Le 
Comite croit done que le danger actuel et potentiel de la 
propagande de haine au Canada ne peut se mesurer 
uniquement selon des normes quantitatives. 

Cependant, les donnees quantitatives ne sont pas a 
negliger, car si la propagande de haine s’est manifestee 
principalement en Ontario, elle s’est etendue de la Nou- 
velle-Ecosse & la Colombie-Britannique et des groupes 
minoritaires dans huit provinces au moins ont ete soumis 
a ces attaques acharnees. 

En 1984, le Comite special de la Chambre des 
communes sur la participation des minorites visi¬ 
bles a la societe canadienne a fait observer dans 
son rapport intitule L'egalite <;a presse! que Tac- 
croissement de l’immigration et les periodes de 
difficultes economiques ont «cree une atmosphere 
propice aux incidents raciaux* (p. 75). Au sujet de 
la diffusion de la propagande haineuse, le comite 
special a constate que, depuis le rapport du comite 
Cohen, la diffusion et la portee de ce genre d’ecrits 
avaient augmente (a la p. 75): 

Simultanement, la propagande haineuse est revenue a 
la charge dans pratiqueinent toutes les regions du 
Canada. Aujourd’hui, elle n’est plus uniquement anti- 
semite et anti-Noirs, comme dans les annees 60, mais 
elle est egalement anti-Indiens, anti-autochtones et anti- 
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this material is imported from the United States but 
much of it is produced in Canada. Most worrisome of all 
is that in recent years Canada has become a major 
source of supply of hate propaganda that finds its way to 
Europe, and especially to West Germany. 


As the quotations above indicate, the presence 
of hate propaganda in Canada is sufficiently sub¬ 
stantial to warrant concern. Disquiet caused by the 
existence of such material is not simply the prod¬ 
uct of its offensiveness, however, but stems from 
the very real harm which it causes. Essentially, 
there are tw'O sorts of injury caused by hate propa¬ 
ganda. First, there is harm done to members of the 
target group. It is indisputable that the emotional 
damage caused by words may be of grave psycho¬ 
logical and social consequence. In the context of 
sexual harassment, for example, this Court has 
found that words can in themselves constitute 
harassment ( Janzen v, Platy Enterprises Ltd., 
[1989] 1 S.C.R. 1252). In a similar manner, words 
and writings that wilfully promote hatred can con¬ 
stitute a serious attack on persons belonging to a 
racial or religious group, and in this regard the 
Cohen Committee noted that these persons are 
humiliated and degraded (p. 214). 


In my opinion, a response of humiliation and 
degradation from an individual targeted by hate 
propaganda is to be expected. A person’s sense of 
human dignity and belonging to the community at 
large is closely linked to the concern and respect 
accorded the groups to which he or she belongs 
(see I. Berlin, “Two Concepts of Liberty”, in Four 
Essays on Liberty (1969), 118, at p. 155). The 
derision, hostility and abuse encouraged by hate 
propaganda therefore have a severely negative 
impact on the individual’s sense of self-worth and 
acceptance. This impact may cause target group 
members to take drastic measures in reaction, 
perhaps avoiding activities which bring them into 
contact with non-group members or adopting atti¬ 
tudes and postures directed towards blending in 
with the majority. Such consequences bear heavily 
in a nation that prides itself on tolerance and the 


francophones. Certains documents proviennent encore 
des Etats-Unis, mais la plupart sont issus du Canada 
meme. Le plus inquietant, c’est qu’au cours des dernie- 
res annees, le Canada est devenu Tune des principales 
a sources de propagande haineuse qui est diffusee jusqu’en 
Europe, et plus particulierement en Allemagne de 
l’Ouest. 

Comme le revelent les extraits precites, la pre- 
sence de la propagande haineuse au Canada es£j 
suffisamment importante pour justifier 1'inquie- 
tude. Les preoccupations suscitees par l’existencq]|7 
de tels ecrits ne tient toutefois pas simplement 
leur caractere offensant, mais decoule du prejudice!! 
c tres reel qu’ils causent. II existe essentiellementro 
deux sortes de prejudices resultant de la propa¬ 
gande haineuse. D’abord, le prejudice inflige aujg 
membres du groupe cible. Incontestablement, lg~ 
prejudice emotionnel occasionne par des paroles 
d peut avoir de graves consequences psychologies 
et sociales. Dans le contexte du harcelement 
sexuel, par exemple, notre Cour a conclu que les 
paroles peuvent en elles-memes constituer du har¬ 
celement ( Janzen c. Platy Enterprises Ltd., [1989] 
c 1 R.C.S. 1252). D’une maniere analogue, des 
paroles et des ecrits incitant volontairement a la 
haine peuvent representer une attaque grave 
contre des personnes appartenant a un groupe 
r racial ou religieux, et le comite Cohen souligne a 
ce propos que ces personnes s’en trouvent humi- 
liees et avilies (p. 220). 

A mon avis, il est normal qu’un individu vise par 
g une propagande haineuse se sente humilie et avili. 
En effet, le sentiment de dignite humaine et d’ap- 
partenance a l’cnsemble de la collectivite est etroi- 
tement lie a l’interet et au respect temoignes a 
l’egard des groupes auxquels appartient l’individu 
h (voir I. Berlin, «Deux conceptions d.e la liberte», 
dans Eloge de la liberte (1988), 167, aux pp. 202 
et 203). La derision, l’hostilite et les injures encou- 
ragees par la propagande haineuse out en conse¬ 
quence un profond effet negatif sur l’estime de soi 
1 et sur le sentiment d’etre accepte. Cet effet peut 
amener les membres du groupe cible a des reac¬ 
tions extremes, a eviter peut-etre les activites qui 
les mettent en contact avec des personnes n’appar- 
j tenant pas a ce groupe ou a adopter des attitudes 
et des comportements qui leur permettront de se 
confondre avec la majorite. Ces consequences sont 
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fostering of human dignity through, among other 
things, respect for the many racial, religious and 
cultural groups in our society. 

A second harmful effect of hate propaganda 
which is of pressing and substantial concern is its 
influence upon society at large. The Cohen Com¬ 
mittee noted that individuals can be persuaded to 
believe “almost anything” (p. 30) if information or 
ideas are communicated using the right technique 
and in the proper circumstances (at p. 8): 


... we are less confident in the 20th century that the 
critical faculties of individuals will be brought to bear on 
the speech and writing which is directed at them. In the 
18th and 19th centuries, there was a widespread belief 
that man was a rational creature, and that if his mind 
was trained and liberated from superstition by educa¬ 
tion, he would always distinguish truth from falsehood, 
good from evil. So Milton, who said “let truth and 
falsehood grapple: who ever knew truth put to the worse 
in a free and open encounter”. 

We cannot share this faith today in such a simple 
form. While holding that over the long run, the human 
mind is repelled by blatant falsehood and seeks the 
good, it is too often true, in the short run, that emotion 
displaces reason and individuals perversely reject the 
demonstrations of truth put before them and forsake the 
good they know. The successes of modern advertising, 
the triumphs of impudent propaganda such as Hitler’s, 
have qualified sharply our belief in the rationality of 
man. We know that under strain and pressure in times 
of irritation and frustration, the individual is swayed and 
even swept away by hysterical, emotional appeals. We 
act irresponsibly if we ignore the way in which emotion 
can drive reason from the field. 

It is thus not inconceivable that the active dissemi¬ 
nation of hate propaganda can attract individuals 
to its cause, and in the process create serious 
discord between various cultural groups in society. 
Moreover, the alteration of views held by the 
recipients of hate propaganda may occur subtlely, 
and is not always attendant upon conscious accept¬ 
ance of the communicated ideas. Even if the mes¬ 
sage of hate propaganda is outwardly rejected, 
there is evidence that its premise of racial or 
religious inferiority may persist in a recipient’s 


graves dans une nation dont la fierte est d’etre 
tolerante et de favoriser la dignite humaine, 
notamment en respectant les nombreux groupes 
raciaux, religieux et culturels de notre societe. 

a 

Un second effet nocif de la propagande hai- 
neuse, qui constitue une preoccupation urgente et 
reelle, est son influence sur 1’ensemble de la 
societe. Le comite Cohen fait remarquer que les 
h gens peuvent etre persuades de «presque n’importe 
quoi» (p. 29) pour peu qu’on se serve de la bonne; 
technique pour leur communiquer des renseigne- 
ments ou des idees et qu’on le fasse dans de^j 
circonstances propices (a la p. 8): 

Au XX C siecle, nous avons quelque peu perdu con-§ 
fiance dans la faculte des hommes d’exercer leur senP 
critique envers la parole et les ecrits. Au XVIII e et XIX§ 
siecles, on croyait generalement que 1’homme etait un$? 
, creature raisonnable et que si son. esprit etait forme, et 
libere de la superstition par le savoir, il finirait toujours 
par distinguer la verite de 1’erreur, le bien du mal, Ainsi, 
Milton a dit: «Laissons la verite combattre l’erreur: car 
dans une lutte libre et ouverte, la verite finit toujours 

par triompher®. 
e 

De nos jours, nous ne saurions partager une opinion si 
simple. Meme si a la longue, 1’esprit humain est rebute 
par le mensonge flagrant et aspire au bien, il est trop 
souvent vrai, dans l’immediat, que les emotions affectent 
j. la raison des gens au point de leur faire rejeter perverse- 
ment des verites demontrees et repousser le bien qu’ils 
connaissent. Le succes de la reclame moderne, le triom- 
phe d’une propagande impudente comme celle d’Hitler 
ont emousse sensiblement notre foi en la raison de 
Thomme. Nous savons que sous la pression et la con- 
* trainte des circonstances, des esprits irrites et frustres 
peuvent se laisser gagner et meme entrainer par un 
appel hysterique aux emotions. Nous agissons a la legere 
si nous ne nous mefions pas de 1’emprise des emotions 
sur la raison. 
h 

Il n’esl done pas inconcevable que la diffusion 
active de la propagande haineuse puisse gagner des 
gens a sa cause et, par le fait meme, engendrer de 
graves discordes entre divers groupes culturels de 
' la societe. En outre, le changement des opinions 
des destinataires de la propagande haineuse peut 
se produire subtilement et ne resulte pas toujours 
de 1’acceptation consciente de 1’idee ainsi commu- 
■ niquee. Meme si le message transmis par la propa¬ 
gande haineuse est en apparence rejete, il semble 
que sa premisse d’inferiorite raciale ou religieuse 
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mind as an idea that holds some truth, an incipient 
effect not to be entirely discounted (see Matsuda, 
op. cit., at pp. 2339-40). 


The threat to the self-dignity of target group 
members is thus matched by the possibility that 
prejudiced messages will gain some credence, with 
the attendant result of discrimination, and perhaps 
even violence, against minority groups in Canadian 
society. With these dangers in mind, the Cohen 
Committee made clear in its conclusions that the 
presence of hate propaganda existed as a baleful 
and pernicious element, and hence a serious prob¬ 
lem, in Canada (at p. 59): 

The amount of hate propaganda presently being dis¬ 
seminated and its measurable effects probably are not 
sufficient to justify a description of the problem as one 
of crisis or near crisis proportions. Nevertheless the 
problem is a serious one. We believe that, given a 
certain set of socio-economic circumstances, such as a 
deepening of the emotional tensions or the setting in of a 
severe business recession, public susceptibility might 
well increase significantly. Moreover, the potential psy¬ 
chological and social damage of hate propaganda, both 
to a desensitized majority and to sensitive minority 
target groups, is incalculable. As Mr. Justice Jackson of 
the United States Supreme Court wrote in Beauharnais 
v. Illinois, such “sinister abuses of our freedom of 
expression . . . can tear apart a society, brutalize its 
dominant elements, and persecute even to extermina¬ 
tion, its minorities”. 

As noted previously, in articulating concern about 
hate propaganda and its contribution to racial and 
religious tension in Canada, the Cohen Committee 
recommended that Parliament use the Criminal 
Code in order to prohibit wilful, hate-promoting 
expression and underline Canada’s commitment to 
end prejudice and intolerance. 


The close connection between the recommenda¬ 
tions of the Cohen Committee and the hate propa¬ 
ganda amendments to the Criminal Code made in 
1970 indicates that in enacting s. 319(2) Parlia¬ 
ment’s purpose was to prevent the harm identified 


puisse rester dans l’esprit du destinataire en tant 
qu’idee traduisant une certaine verite, et c’est la le 
germe d’un effet dont on ne saurait faire entiere- 
ment abstraction (voir Matsuda, loc. cit., aux 
« pp. 2339 et 2340). 

La menace pour l’estime de soi chcz les mem- 
bres du groupe cible a done comme pendant la 
possibilite que les messages exprimant des prejuges 
l> trouvent une certaine creance, entrainant ainsi la 
discrimination et peut-etre meme la violences 
contre des groupes minoritaires de la societe cana- • 
dienne. Conscient de ces dangers, le comite CohenS 
precise dans ses conclusions que la propaganda 
c haineuse represente un phenomene funeste et per-§ 
nicieux au Canada et pose en consequence uiP 
probleme grave (a la p. 61): 

cr> 

Lc volume et les effets determinables de la propa-' - 
il gande haineuse distribuee a l’heure actuelle sont proba- 
blement trop restreints pour qu’on en conclue a une crise 
ou a une ebauche de crise. Le probleme n’en reste pas 
moins grave. A notre avis, dans une certaine conjoncture 
economique et sociale—si, par exemple, les tensions 
. emotives s’accentuaient ou les affaires tombaient dans 
un profond marasme—la susceptibilite du public pour- 
rait fort bien s’accroltre de fagon notable. En outre, on 
ne saurait evaluer le tort psychologique et social que la 
propagande haineuse pourrait causer, tant a une majo- 
rite rendue insensible qu’aux groupes minoritaires vises 
' et vulnerables. Comme Fa ecrit le juge Jackson, de la 
Cour supreme des Etats-Unis, dans Faffaire Beauhar¬ 
nais contre lTllinois, «d’aussi pernicieux abus de notre 
liberte d’expression . . . peuvent dechirer une societe, 
endurcir ses elements dominants et faire persecutes 
s meme jusqu’a Fextermination, ses minor.ites». 

Comme je l’ai deja indique, le comite Cohen, en 
formulant ses inquietudes au sujet de la propa¬ 
gande haineuse et de son role dans la creation de 
h tensions raciales et religieuses au Canada, a 
recommande au Parlement de se servir du Code 
criminel pour interdire l’expression fomentant 
volontairement la haine et pour souligner le ferme 
. engagement du Canada a mettre fin aux prejuges 
et a l’intolerance. 

Le lien etroit entre les recommandations du 
comite Cohen et les modifications du Code crimi¬ 
nel concernant la propagande haineuse en 1970 
indique que, par l’adoption du par. 319(2), le 
Parlement visait a prevenir le prejudice qui, selon 
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by the Committee as being caused by hate-promot¬ 
ing expression. More recent reports have echoed 
the findings and concerns of the Cohen Commit¬ 
tee, lending further support to the substantial 
nature of the legislative objective. The 1981 
Report Arising Out of the Activities of the Ku 
Klux Klan in British Columbia by John D. McAl- 
pine noted evidence of racism and racial violence 
in British Columbia, and among its conclusions 
recommended the strengthening of existing reme¬ 
dies, including the criminal offence of the wilful 
promotion of hatred. The 1984 report of the Spe¬ 
cial Committee on the Participation of Visible 
Minorities in Canadian Society, investigated, 
among many topics, legal and justice issues per¬ 
taining to and affecting members of visible minori¬ 
ty groups in Canada. The Committee suggested a 
wider ranging prohibition in s. 319(2), most not¬ 
ably by removing reference to the mental element 
of wilfulness, as a response to the threat to equal¬ 
ity and multiculturalism presented by hate propa¬ 
ganda (Recommendations 35-37). Also in 1984, 
the Canadian Bar Association’s Report of the 
Special Committee on Racial and Religious 
Hatred found that the law had a role to play, both 
at the criminal and civil level, in restricting the 
dissemination of hate propaganda (p. 12). With 
regard to s. 319(2), this conclusion was affirmed 
two years later in Working Paper 50 of the Law 
Reform Commission of Canada, entitled Hate 
Propaganda (1986). 


(ii) International Human Rights Instruments 


There is a great deal of support, both in the 
submissions made by those seeking to uphold s. 
319(2) in this appeal and in the numerous studies 
of racial and religious hatred in Canada, for the 
conclusion that the harm caused by hate propa¬ 
ganda represents a pressing and substantial con¬ 
cern in a free and democratic society. I would also 
refer to international human rights principles, 
however, for guidance with respect to assessing the 
legislative objective. 


le comite, resultait de l’expression qui fomente la 
haine. Des rapports plus recents ont reitere les 
conclusions et les inquietudes du comite Cohen et 
confirme l’importance de l’objectif vise par le 
a legislateur. Dans un rapport de 1981 intitule 
Report Arising Out of the Activities of the Ku 
Klux Klan in British Columbia , John D. McAl- 
pine note des signes de racisme et de violence 
raciale en Colombie-Britannique et recommande, 
b entre autres, le renforcement des redressements 
existants, y compris l’infraction criminelle de 
fomentation deliberee de la haine. Le rapport du 
Comite special sur la participation des minorites 
visibles a la societe canadienne de 1984 examine, 
parmi de nombreux sujets, des questions de droit 
et de justice concernant et touchant les membres 
de minorites visibles au Canada. Devant la menace 
que presente la propagande haineuse pour l’egalite 
d et le muiticulturalisme, le comite a propose I’elar- 
gissement de 1’interdiction prevue au par. 319(2), 
principalement par la suppression de toute mention 
de Telement moral que represente le caractere 
volontaire (recommandations 35 a 37). Egalement 
e en 1984, le Report of the Special Committee on 
Racial and Religious Hatred de l’Association du 
Barreau canadien conclut que le droit a un role a 
jouer, aux plans criminel et civil, dans la restric- 
, tion de la diffusion de la propagande haineuse (p. 
12). En ce qui concerne le par. 319(2), cette 
conclusion a ete confirmee deux ans plus tard dans 
le document de travail 50 de la Commission de 
reforme du droit du Canada, intitule La propa- 
g gande haineuse (1986). 

* 

(ii) Les documents i nternationaux en matiere 

de droits de la personne 

h 

Tant les arguments presentes par les tenants du 
maintien du par. 319(2) dans le present pourvoi 
que les nombreuses etudes sur la haine raciale et 
religieuse au Canada elayent solidement la conclu- 
' sion que le prejudice cause par la propagande 
haineuse constitue une preoccupation urgente et 
reelle dans une societe libre et democratique. Tou- 
tefois, je mentionnerai aussi des principes interna- 
. tionaux en matiere de droits de la personne comme 
guides utiles dans [’appreciation de 1’objectif 
legislatif. 


1990 CanLII 24 (SCC) 
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Generally speaking, the international human 
rights obligations taken on by Canada reflect the 
values and principles of a free and democratic 
society, and thus those values and principles that 
underlie the Charter itself ( Reference re Public 
Service Employee Relations Act (Alta.), [1987] 1 
S.C.R. 313, per Dickson C.J., at p. 348). More¬ 
over, international human rights law and Canada’s 
commitments in that area are of particular signifi¬ 
cance in assessing the importance of Parliament’s 
objective under s. 1. As stated in Slaight Com¬ 
munications Inc. v. Davidson, supra, at 
pp. 1056-57: 


. . . Canada’s international human rights obligations 
should inform not only the interpretation of the content 
of the rights guaranteed by the Charter but also the 
interpretation of what can constitute pressing and sub¬ 
stantial s. 1 objectives which may justify restrictions 
upon those rights. 

In the context of justifying an infringement of s. 
2(b), the majority in Slaight made a point of 
noting that a value enjoying status as an interna¬ 
tional human right is generally to be ascribed a 
high degree of importance under s. 1 of the Char¬ 
ter (pp. 1056-57). 

No aspect of international human rights has 
been given attention greater than that focused 
upon discrimination. The large emphasis placed 
upon eradicating discrimination is evident in the 
fact that all but one of the major international 
human rights instruments (the European Social 
Charter) proscribe it in an article of general 
application (P. Sicghart, The International Law of 
Human Rights (1983), at p. 75). This high con¬ 
cern regarding discrimination has led .to the pres¬ 
ence in two international human rights documents 
of articles forbidding the dissemination of hate 
propaganda. 


In 1966, the United Nations adopted the Inter¬ 
national Convention on the Elimination of All 


D’une maniere generale, les obligations interna- 
tionales assumees par le Canada en matiere de 
droits de la personne refletent les valeurs et princi- 
pes propres a une societe libre et democratique et 
a done les valeurs et principes qui sous-tendent la 
Charte elle-meme ( Renvoi relatif a la Public Ser¬ 
vice Employee Relations Act (Alb.), [1987] 1 
R.C.S. 313, le juge en chef Dickson, a la p. 348). 
De plus, le droit international des droits de la-, 
personne et les engagements du Canada dans ce 
domains prennent une pertinence particuliere dan$£, 
Pappreciation, en vertu de Particle premier, de 
l’importance de l’objectif vise par le legislateurc; 
Comme on le dit dans l’arret Slaight Communicate, 
tions Inc. c. Davidson, precite, aux pp. 10563 
et 1057: o 

CD 

... les obligations internationales du Canada en matiere?? 
de droits de la personne devraient renseigner non seule- 
d ment sur l’interpretation du contenu des droits garantis 
par la Charte, mais aussi sur Pinterpretation de ce qui 
peut constituer des objectifs urgents et reels au sens de 
Particle premier qui peuvent justifier la restriction de ces 
droits. 
e 

Dans le contexte de la justification d’une violation 
de Pal. 2b), la majorite dans Paffaire Slaight a eu 
soin de souligner qu’on doit en regie generale 
attribuer pour les fins de Particle premier de la 
/ Charte un degre eleve d’importance a une valeur 
jouissant du statut d’un droit international de la 
personne (pp. 1056 et 1057). 

Aucun aspect des droits internationaux de la . 
g personne n’a repu plus d’attention que celui de la 
discrimination. La grande importance attachee a 
la suppression de la discrimination ressort nette- 
ment du fait qu’a une seule exception pres (la 
Charte sociale europeenne), tous les principaux 
h instruments internationaux conccrnant les droits 
de la personne renfermenl un article d’application 
generale la proscrivant (P. Sieghart, The Interna¬ 
tional Law of Human Rights (1983), a la p. 75). 

. Cette grande preoccupation a l’egard de la discri¬ 
mination est a l’origine de Pinclusion dans deux 
documents internationaux sur les droits de la per¬ 
sonne d’articles interdisant la diffusion de propa- 
- gande haineuse. 

J En 1966, les Nations Unies ont adopte la Con¬ 
vention Internationale sur I’elimination de toutes 



[1990] 3 R.C.S. 


R. c. KEEGSTRA Le juge en chef Dickson 


751 


Forms of Racial Discrimination , Can. T.S. 1970 
No. 28 (hereineafter “CERD”). The Convention, 
in force since 1969 and including Canada among 
its signatory members, contains a resolution that 
States Parties agree to: 

... adopt all necessary measures for speedily eliminating 
racial discrimination in all its forms and manifestations, 
and to prevent and combat racist doctrines and practices 
in order to promote understanding between races and to 
build an international community free from all forms of 
racial segregation and racial discrimination. 

Article 4 of the CERD is of special interest, pro¬ 
viding that: 

article 4 

States Parties condemn all propaganda and all organi¬ 
zations which are based on ideas or theories of superiori¬ 
ty of one race or group of persons of one colour or other 
ethnic origin, or which attempt to justify or promote 
racial hatred and discrimination in any form, and under¬ 
take to adopt immediate and positive measures designed 
to eradicate all incitement to, or acts of, such discrimi¬ 
nation and, to this end, with due regard to the principles 
embodied in the Universal Declaration of Human 
Rights and the rights expressly set forth in article 5 of 
this Convention, inter alia: 


(a) Shall declare an offence punishable by law all 
dissemination of ideas based on racial superiority 
or hatred, incitement to racial discrimination, as 
well as all acts of violence or incitement to such 
acts against any race or group of persons of 
another colour or ethnic origin, and also the 
provision of any assistance to racist activities, 
including the financing thereof; 

Further, the International Covenant on Civil 
and Political Rights, 999 U.N.T.S. 171 (1966) 
(hereinafter “ ICCPR ”), adopted by the United 
Nations in 1966 and in force in Canada since 
1976, in the following two articles guarantees the 
freedom of expression while simultaneously pro¬ 
hibiting the advocacy of hatred: 

Article 19. ... 

2. Everyone shall have the right to freedom of expres¬ 
sion; this right shall include freedom to seek, receive and 
impart information and ideas of all kinds, regardless of 


les formes de discrimination raciale, R.T. Can. 
1970 n° 28 (ci-apres la «CEDR»). La Convention, 
en vigueur depuis 1969 et comptant le Canada 
pa-rmi ses signataires, contient une resolution por- 
a tant que les Etats parties s’engagent: 

... a adopter toutes les mesures necessaires pour I’elimi- 
nation rapide de toutes les formes et de toutes les 
manifestations de discrimination raciale et a prevenir et 
combattre les doctrines et pratiques racistes afin dc 
b favoriser la bonne entente entre les races el d’edifier unec_) 
communaute 'Internationale affranchie de toutes les^ 
formes de segregation et de discrimination raciales. 

nJ" 

CNJ 

L’article 4 de la CEDR presente un interet special.— 

c 11 est ainsi concu: c 

cu 

O 

ARTICLE 4 o 

CD 

Les Etats parties condamnent toute propagande et°? 
toutes organisations qui s’inspirent d’idees ou de theories 
d fondees sur la superiority d’une race ou d’un groupe de 
personnes d’une certaine couleur ou d’une certaine ori- 
gine ethnique, ou qui pretendenl justifier ou encourager 
toute forme de haine et de discrimination raciales, ils 
s’engagent a adopter immediatement des mesures positi- 
e ves destinees a eliminer toute incitation a une telle 
discrimination, ou tous actes de discrimination, et, a 
cette fin, tenant compte des principes formules dans la 
Declaration universelle des droits de l’homme et des 
droits expressement enonces a Particle 5 de la presente 
f Convention, ils s’engagent notamment: 

a) A declarer debts punissables par la loi toute 
diffusion d’idees fondees sur la superiority ou la 
haine raciale, toute incitation a la discrimination 
raciale, ainsi que tous actcs de violence, ou provo- 
g cation a de tels actes, diriges contre toute race ou 

tout groupe de personnes d’une autre couleur ou 
d’une autre origine ethnique, de meme que toute 
assistance apportee a des activites racistes, y 
compris leur financement. 

h De plus, le Pacte international relatif aux droits 
civils et politiques, 999 R.T.N.U. 171 (1966) (ci- 
apres le «PIDCP»), adopte par l’Organisation des 
Nations Unies en 1966 et en vigueur au Canada 
• depuis 1976, garantit la liberte d’expression tout 
en proscrivant 1’incitation a la haine dans les deux 
articles suivants: 

Article 19. ... 

j 2. Toute personne a droit a la liberte d’expression; ce 
droit comprend la liberte de rechercher, de recevoir et de 
repandre des informations et des idees de toute espece, 
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frontiers, either orally, in writing or in print, in the form 
of art, or through any other media of his choice. 

3. The exercise of the rights provided for in para¬ 
graph 2 of this article carries with it special duties and a 
responsibilities. It may therefore be subject to certain 
restrictions, but these shall only be such as are provided 
by law and are necessary: 

(a) For respect of the rights or reputations of others; 

(b) For the protection of national security or of public 
order (ordre public), or of public health or morals. 

Article 20. 1. Any propaganda for war shall be prohib¬ 
ited by law. 

2. Any advocacy of national, racial or religious c 
hatred that constitutes incitement to discrimination, hos¬ 
tility or violence shall be prohibited by law. 

It appears that the protection provided freedom 
of expression by CERD and ICCPR does not j 
extend to cover communications advocating racial 
or religious hatred. In CERD, Article 5 guarantees 
a number of civil rights, including freedom of 
expression, but it is generally agreed that this 
guarantee does not prevent a State Party from e 
prohibiting hate propaganda (Study on the Imple¬ 
mentation of Article 4 of the International Con¬ 
vention on the Elimination of All Forms of Racial 
Discrimination, prepared by Special Rapporteur 
Mr. Jose D. Ingles, A/CONF. 119/10, May 18, f 
1983, para. 108). As for ICCPR, in 1981 a com¬ 
plaint against Canada was submitted by Mr. John 
Ross Taylor and the Western Guard Party (also 
appealing to this Court) to the United Nations 
Human Rights Committee under the Optional 
Protocol to the International Covenant on Civil 
and Political Rights. The complaint alleged that s. 
13(1) of the Canadian Human Rights Act, S.C, 
1976-77, c. 33 (now R.S.C., 1985, c. H-6), which h 
prohibits the communication of hate messages by 
telephone, had been applied against Mr. Taylor 
and his organization in violation of Article 19 of 
ICCPR. The Committee rejected this argument, 
however, holding that it was incompatible with the ' 
provisions of ICCPR, and in particular with 
Article 20, stating that, 


. . . the opinions which Mr. [Taylor] seeks to disseminate 
through the telephone system clearly constitute the 


sans consideration de frontieres, sous une forme orale, 
ecrite, imprimee ou artistique, ou par tout autre moyen 
de son choix. 

3. L’exercice des libertes prevues au paragraphe 2 du 
present article comporte des devoirs speciaux et des 
responsabilitcs speciales. 11 peut en consequence etre 
soumis a certaines restrictions qui doivent toutefois etre 
expressement fixees par la loi et qui son! necessaires: 

a) Au respect des droits ou de la reputation d’autrui; 

b) A la sauvegarde de la securite nationale, de l’ordr|jj 
public, de la sante ou de la moralite publiques. 

Article 20. 1. Toute propagande en faveur de la guerr^j 
est interdite par la loi. 

2. Tout appel a la haine nationale, raciale ou reli-^ 
gieuse qui constitue une incitation a la discrimination, ip 
I’hostilite ou a la violence est interdit par la loi. 

cn 

11 appert done que la protection accordee a laC 
liberte d’expression par la CEDR et le PIDCP ne 
s’etend pas aux communications incitant a la haine 
raciale ou religieuse. L’article 5 de la CEDR 
garantit plusieurs libertes publiques, notamment la 
liberte d’expression, mais il est generalement con- 
venu que cette garantie n’empeche pas un Etat 
partie d’interdire la propagande haineuse (Etude 
sur I’application de Particle 4 de la Convention 
Internationale sur Velimination de toutes les 
formes de discrimination raciale, realisee par le 
rapporteur special M. Jose D. Ingles, A/CONF. 

119/10, 18 mai 1983, par. 108). Pour ce qui est du 
PIDCP , en 1981 M. John Ross Taylor et le Wes¬ 
tern Guard Party (qui ont egalement forme un 
pourvoi devant notre Cour) ont soumis au Comite 
des droits de Fhomme de FOrganisation des 
Nations Unies une plainte contre le Canada en 
vertu du Protocole facultatif se rapportant au 
Pacte international relatif aux droits civils et 
politiques. 11 etait allegue dans la plainte que le 
par. 13(1) de la Loi canadienne sur les droits de la 
personae, S.C. 1976-77, ch. 33 (maintenant 
L.R.C. (1985), ch. H-6), qui interdit la communi¬ 
cation de messages haineux par telephone, avait 
ete applique a M. Taylor et a son organisme 
contrairement a Particle 19 du PIDCP. Le comite 
a toutefois rejete cet argument, le jugeant incom¬ 
patible avec les dispositions du PIDCP et, en parti- 
culier, avec son article 20: 

... les opinions que M. [Taylor] cherche a diffuser par 
telephone constituent nettement une incitation a la haine 
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advocacy of racial or religious hatred which Canada has 
an obligation under article 20(2) of the Covenant to 
prohibit. 

(Taylor and Western Guard Party v. Canada, 
Communication No. 104/1981, Report of the 
Human Rights Committee, 38 U.N. GAOR, 
Supp. No. 40 (A/38/40) 231 (1983), para. 8(b), 
decision reported in part at (1983), 5 C.H.R.R. 
D/2097.) 

In discussing the stance taken toward hate 
propaganda in international law, it is also worth 
mentioning the European Convention for the Pro¬ 
tection of Human Rights and Fundamental Free¬ 
doms, 213 U.N.T.S. 221 (1950), to which twenty- 
one states are parties. The Convention contains a 
qualified guarantee of free expression in Article 
10, which reads as follows: 

Article 10 

(1) Everyone has the right to freedom of expression. 
This right shall include freedom to hold opinions and to 
receive and impart information and ideas without inter¬ 
ference by public authority and regardless of fron¬ 
tiers .... 

(2) The exercise of these freedoms, since it carries 
with it duties and responsibilities, may be subject to 
such formalities, conditions, restrictions or penalties as 
are prescribed by law and are necessary in a democratic 
society, in the interests of national security, territorial 
integrity or public safety, for the prevention of disorder 
or crime, for the protection of health or morals, for the 
protection of the reputation or rights of others, for 
preventing the disclosure of information received in 
confidence, or for maintaining the authority and impar¬ 
tiality of the judiciary. 

Article 10(2), the language of which bears sig¬ 
nificant resemblance to that of s. 1 of the Charter, 
has been interpreted by the European Commission 
of Human Rights so as to permit the prohibition of 
racist communications as a valid derogation from 
the protection of free expression (see Felderer v. 
Sweden (1986), 8 E.H.R.R. 91; Eur. Comm. H. 
R., Application No. 9235/81, X. v. Federal 
Republic of Germany, July 16, 1982, D.R. 29, p. 
194; and Eur. Comm. H. R., Application No. 
13214/87, Lowes v. United Kingdom, December 9, 
1988, unreported). In the leading pronouncement 
of the Commission, however, Article 17 of the 


raciale ou religieuse, que le Canada est tenu d’interdire 
en vertu du paragraphe 2 de Particle 20 du Pacte. 

( Taylor et Western Guard Party c. Canada, Com¬ 
munication n° 104/1981, Rapport du Comite des 
droits de 1’homme, 38 N.U. GAOR, Supp. n° 40 
(A/38/40) 246 (1983), par. 8b), decision publiee 
en partie a (1983), 5 C.H.R.R. D/2097.) 

b _ 

O 

En examinant la position adoptee en droit inter-^ 
national a l’egard de la propagande haineuse, il estj^" 
utile de mentionner la Convention europeenne de<^> 
c sauvegarde des droits de 1’homme et des libertes'3 
fondamentales, 213 R.T.N.U. 221 (1950), a§ 
laquelle vingt et un Etats sont parties. La Conven¬ 
tion contient a son article 10 une garantie limiteeg> 
de la liberte d’expression: 
d 

Article 10 

1. Toute personne a droit a la liberte d’expression. Ce 
droit comprend la liberte d’opinion et la liberte de 
recevoir ou de communiquer des informations ou des 

e idees sans qu’il puisse y avoir ingerence d’autorites 
publiques et sans consideration de frontiere . . . 

2. L’exercice de ces libertes comportant des devoirs et 
des responsabilites peut etre sounds a certaines formali- 
tes, conditions, restrictions ou sanctions prevues par la 

J loi, qui constituent des mesures necessaires, dans une 
societe democratique, a la securite nationale, a Pinte- 
grite territoriale ou a la surete publique, a la defense de 
Pordre et a la prevention du crime, a la protection de la 
sante ou de la morale, a la protection de la reputation ou 
8 des droits d’autrui pour empecher la divulgation d’infor- 
mations confidentielles ou pour garantir Pautorite et 
Pimpartialite du pouvoir judiciaire. 

Le paragraphe 10(2), dont le texte presente une 
h grande ressemblance avec celui de Particle premier 
de la Charte, a ete interprets par la Commission 
europeenne des droits de 1’homme de fapon a 
permettre I’interdiction de communications racis- 
tes comme derogation legitime a la protection de la 
1 liberte d’expression (voir Felderer v. Sweden 
(1986), 8 E.H.R.R. 91; Comm. Eur. D. H„ 
Requete n° 9235/81, X. c. Republique federale 
d'Allemagne, 16 juillet 1982, D.R. 29, p. 194; et 
j Comm. Eur. D. H., Requete n° 13214/87, Lowes c. 
Royaume-Uni, 9 decembre 1988, decision inedite). 
Dans la decision de principe rendue par la Com- 
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Convention was invoked in order to justify hate 
propaganda laws (Eur. Comm. H. R., Applications 
Nos. 8348/78 and 8406/78, Glimmerveen v. Neth¬ 
erlands,, October 11, 1979, D.R. 18, p. 187). 
Article 17 prevents the interpretation of any Con¬ 
vention right so as to imply a “right to engage in 
any activity or perform any act aimed at the 
destruction of any of the rights and freedoms set 
forth herein or at their limitation to a greater 
extent than is provided for in the Convention”. 
The decision in Glimmerveen also utilized Article 
14, which provides that the enjoyment of Conven¬ 
tion rights and freedoms shall be secured without 
discrimination on any ground such as, inter alia, 
race or colour. 


CERD and ICCPR demonstrate that the prohi¬ 
bition of hate-promoting expression is considered 
to be not only compatible with a signatory nation’s 
guarantee of human rights, but is as well an 
obligatory aspect of this guarantee. Decisions 
under the European Convention for the Protection 
of Human Rights and Fundamental Freedoms are 
also of aid in illustrating the tenor of the interna¬ 
tional community’s approach to hate propaganda 
and free expression. This is not to deny that find¬ 
ing the correct balance between prohibiting hate 
propaganda and ensuring freedom of expression 
has been a source of debate internationally (see, 
e.g., N. Lerner, The U.N. Convention on the 
Elimination of all Forms of Racial Discrimina¬ 
tion (1980), at pp. 43-54). But despite debate 
Canada, along with other members of the interna¬ 
tional community, has indicated a commitment to 
prohibiting hate propaganda, and in my opinion 
this Court must have regard to that commitment 
in investigating the nature of the government 
objective behind s. 319(2) of the Criminal Code. 
That the international community has collectively 
acted to condemn hate propaganda, and to oblige 
State Parties to CERD and ICCPR to prohibit 
such expression, thus emphasizes the importance 
of the objective behind s. 319(2) and the principles 
of equality and the inherent dignity of all persons 


mission, cependant, Particle 17 de la Convention a 
ete invoque pour justifier des lois interdisant la 
propagande haineuse (Comm. Eur. D. EL, Reque- 
tes n os 8348/78 et 8406/78, Glimmerveen c. Pays- 
a Bas, 11 octobre 1979, D.R. 18, p. 187). L’article 
17 empeche qu’un droit confere par la Convention 
ne soit interprete de maniere a comporter implici- 
tement un «droit quelconque de se livrer a une 
activite ou d’accomplir un acte visant a la destruc- 
b tion des droits ou liberies reconnus dans la pre¬ 
sente Convention ou a des limitations plus ampl^ 
de ces droits et libertes que cedes prevues a ladit^T 
Convention*. La decision Glimmerveen se fonde e2 
outre sur l’article 14, qui dispose que la jouissanog! 
des droits et libertes reconnus dans la Convention 
doit etre assuree, sans distinction aucune fondq§ 
notamment sur la race ou la couleur. 

j La CEDR et le PIDCP demontrent que l’inter- 
diction de Pexpression incitant a la haine est consi- 
deree non seulement compatible avec la garantie 
des droits de la personne dans un pays signataire, 
mais aussi comme un element obligatoire de cette 
e garantie. Les decisions rendues sous le regime de 
la Convention europeenne de sauvegarde des 
droits de I'homme et des libertes fondamentales 
sont revelatrices, elles aussi, quant a l’attitude de 
la communaute internationale envers la propa- 
f gande haineuse et la liberte d’expression. Ce n’est 
pas la nier que la question du juste equilibre entre 
Pinterdiction de la propagande haineuse et la 
garantie de la liberte d’expression a fait Pobjet de 
debats sur le plan international (voir, par exemple, 
N. Lerner, The U.N. Convention on the Elimina¬ 
tion of all Forms of Racial Discrimination (1980), 
aux pp. 43 a 54). Malgre ces debats, le Canada, 
comme d’autres membres de la communaute inter- 
h nationale, a pris l’engagement d’interdire la propa¬ 
gande haineuse et, a mon avis, notre Cour doit 
tenir compte de cet engagement en examinant la 
nature de Pobjectif gouvernemental sous-jacent au 
par. 319(2) du Code criminel. Le fait que la 
' communaute internationale ait agi collectivement 
pour condamner la propagande haineuse et pour 
obliger les Etats parties a la CEDR et au PIDCP a 
prohiber ce genre d’expression, vient souligner 
. l’importance de Pobjectif qui sous-tend le par. 
319(2) et des principes d’egalite et de la dignite 
intrinseque des personnes, qui se manifestent aussi 
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that infuse both international human rights and 
the Charter, 

(iii) Other Provisions of the Charter 

Significant indicia of the strength of the objec¬ 
tive behind s. 319(2) are gleaned not only from the 
international arena, but are also expressly evident 
in various provisions of the Charter itself. As 
Wilson J. noted in Singh v. Minister of Employ¬ 
ment and Immigration, [1985] 1 S.C.R. 177, at 

p. 218: 

... it is important to bear in mind that the rights and 
freedoms set out in the Charter are fundamental to the 
political structure of Canada and are guaranteed by the 
Charter as part of the supreme law of our nation. I think 
that in determining whether a particular limitation is a 
reasonable limit prescribed by law which can be 
“demonstrably justified in a free and democratic socie¬ 
ty” it is important to remember that the courts are 
conducting this inquiry in light of a commitment to 
uphold the rights and freedoms set out in the other 
sections of the Charter. ' 

Most importantly for the purposes of this appeal, 
ss. 15 and 27 represent a strong commitment to 
the values of equality and multiculturalism, and 
hence underline the great importance of Parlia¬ 
ment’s objective in prohibiting hate propaganda. 

Looking first to s. 15, in R. v. Big M Drug Mart 
Ltd., [1985] 1 S.C.R. 295, I said that “[a] free 
society is one which aims at equality with respect 
to the enjoyment of fundamental freedoms and I 
say this without any reliance upon s. 15 of the 
Charter' (p. 336). Section 15 lends further sup¬ 
port to this observation, for the effects of entrench¬ 
ing a guarantee of equality in the Charter are not 
confined to those instances where it can be invoked 
by an individual against the state, in so far as it 
indicates our society’s dedication to promoting 
equality, s. 15 is also relevant in assessing the aims 
of s. 319(2) of the Criminal Code under s. 1. In 
Andrews v. Law Society of British Columbia , 
[1989] 1 S.C.R. 143, this Court examined the 
equality guarantee of s. 15, McIntyre J. noting (at 
P-171): 


bien dans les droits internationaux de la personne 
que dans la Charte. 

(iii) Autres dispositions de la Charte 

Des indices importants de la force de l’objectif 
sous-tendant le par. 319(2) se degagent non seule- 
ment du droit international rnais aussi, de fagon 
expresse et evidente, de diverses dispositions de la 
b Charte elle-meme. Comrne le fait remarquer le 
juge Wilson dans l’arret Singh c. Ministre de 
I’Emploi et de 1’Immigration, [1985] 1 R.C.S. 
177, ala p. 218: 

II est important [. . .] de garder a 1’esprit que les droits 
c et libertes enonces dans la Charte sent des elements 
essentiels de la structure politique du Canada et qu’ils 
sont garantis par la Charte en tant que partie de la loi 
supreme de notre pays. Je pense qu’en determinant si 
une limite donnee constitue une limite raisonnable pres- 
^ crite par la loi et «dont la justification puisse se demon- 
trer dans le cadre d’une societe libre et democratique», il 
est important de se rappeler que les tribunaux effectuent 
cette enquete tout en veillant au respect des droits et 
libertes enonces dans les autres articles de la Charte. 
e 

Le point principal aux fins du present pourvoi est 
que les art. 15 et 27 represented un engagement 
profond envers les valeurs du muiticulturabsme et 
, de Pegalite et mettent done en relief l’importance 
3 capitale de l’objectif legislatif d’interdiction de la 
propagande haineuse. 

Prenons d’abord Part. 15. Dans l’arret R. c. Big 
M Drug Mart Ltd., [1985] 1 R.C.S. 295, je dis: 
«[u]ne societe libre vise a assurer a tous l’egalite 
quant a la jouissance des libertes fondamentales et 
j’affirme cela sans m’appuyer sur Part. 15 de la 
Charte » (p. 336). L’article 15 renforce encore cette 
h observation car la constitutionnalisation de la 
garantie de Pegalite a des effets qui vont au-dela 
des cas ou cette garantie peut etre invoquee par un 
individu contre l’Etat. Pour autant qu’il manifeste 
l’engagement de notre societe a la promotion de 
' Pegalite, Part. 15 est en outre pertinent pour eva- 
luer en vertu de Particle premier les objets du par. 
319(2) du Code criminel. Dans Parret Andrews c. 
Law Society of British Columbia, [1989] 1 R.C.S. 

■ 143, notre Cour examine la garantie d’egalite 
enoncee a Part. 15. Le juge McIntyre dit, a la 
p. 171: 
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It is clear that the purpose of s. 15 is to ensure 
equality in the formulation and application of the law. 
The promotion of equality entails the promotion of a 
society in which all are secure in the knowledge that 
they are recognized at law as human beings equally a 
deserving of concern, respect and consideration. It has a 
large remedial component. 

As noted in Big M Drug Mart, promoting equality 
is an undertaking essential to any free and demo- ■ * 
cratic society, and I believe that the words of 
McIntyre J. support this position. The principles 
underlying s. 15 of the Charter are thus integral to 
the s. 1 analysis. 


In its written submission to the Court, the inter- 
venor L.E.A.F. made the following comment in 
support of the view that the public and wilful 
promotion of group hatred is properly understood 
as a practice of inequality: 

Government sponsored hatred on group grounds 
would violate section 15 of the Charter. Parliament 

€ 

promotes equality and moves against inequality when it 
prohibits the wilful public promotion of group hatred on 
these grounds. It follows that government action against 
group hate, because .it promotes social equality as guar¬ 
anteed by the Charter, deserves special constitutional 
consideration under section 15. ^ 


I agree with this statement. In light of the Charter 
commitment to equality, and the reflection of this 
commitment in the framework of s. 1, the objective 
of the impugned legislation is enhanced in so far as 
it seeks to ensure the equality of all individuals in 
Canadian society. The message of the expressive 
activity covered by s. 319(2) is that members of h 
identifiable groups are not to be given equal stand¬ 
ing in society, and are not human beings equally 
deserving of concern, respect and consideration. 
The harms caused by this message run directly 
counter to the values central to a free and demo- ' 
cratic society, and in restricting the promotion of 
hatred Parliament is therefore seeking to bolster 
the notion of mutual respect necessary in a nation 
which venerates the equality of all persons. 


II est clair que Part. 15 a pour objet de garantir 
l’egalite dans la formulation et (’application de la loi. 
Favoriser l’egalite emporte favoriser l’existence. d’une 
societe ou tous ont la certitude que la loi les reconnait 
comme des etres humains qui meritent le meme respect, 
la meme deference et la meme consideration. 11 com- 
porte un aspect reparateur important. 

Comme le souligne l’arret Big M Drug Mart, 
favoriser Pegalite est un engagement essentiejy 
d’une societe libre et democratique et je crois que 
les propos du juge McIntyre appuient ce point dfe~ 
vue. Les principes sous-tendant l’art. 15 de l£u 
Charte sont done partie integrante de l’analyse eC 

vertu de Particle premier. m 

O 

o 

Dans son memoire, l’intervenant F.A.E.J., a fai§> 
valoir l’argument suivant pour montrer que IJ" 
fomentation publique et deliberee de la haine col¬ 
lective est qualifiee a juste titre de pratique 
inegalitaire: 

[traduction] La haute dirigee contre un groupe, 
avec l'encouragement du gouvernement, serait contraire 
a l’arl. 1 5 de la Charte. Le Parlement favorise Pegalite 
et prend des mesures contre l’inegalite en interdisant la 
fomentation de la haine collective. Cela signifie que 
Taction gouvernementale visant la haine dirigee contre 
un groupe, parce qu’elle favorise Pegalite sociale garan- 
tie par la Charte, merite un examen constitutionnel 
special en vertu de Part. 15. 

Je suis d’accord. Compte tenu de l’engagement 
envers Pegalite manifesto dans la Charte et reflete 
a Particle premier, l’objet vise par la disposition 
legislative contestee prend une importance accrue 
dans la mesure ou elle est destinee a assurer 
l’egalite de tous dans la societe canadienne. Le 
message vehicule par Pactivite expressive visee au 
par. 319(2) est que les membres de groupes identi- 
fiables ne doivent pas avoir un statut d’egalite dans 
la societe, et ne sont pas des etres humains qui 
meritent le meme respect, la meme deference et la 
meme consideration que les autres. Le tort cause 
par un tel message est en conflit direct avec les 
valeurs essentielles a une societe libre et democra¬ 
tique et, en restreignant la fomentation de la 
haine, le Parlement cherche done a renforcer la 
notion de respect mutuel, indispensable dans une 
nation qui venere le principe de Pegalite de tous. 
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Section 15 is not the only Charter provision 
which emphasizes values both important to a free 
and democratic society and pertinent to the dispo¬ 
sition of this appeal under s. 1. Section 27 states 
that: « 

27. This Charter shall be interpreted in a manner 
consistent with the preservation and enhancement of the 
multicultural heritage of Canadians. 

This Court has where possible taken account of s. b 
27 and its recognition that Canada possesses a 
multicultural society in which the diversity and 
richness of various cultural groups is a value to be 
protected and enhanced. Section 27 has therefore 
been used in a number of judgments of this Court, c 
both as an aid in interpreting the definition of 
Charter rights and freedoms (see, e.g., Big M 
Drug Mart, supra, per Dickson J., at pp. 337-38, 
Edwards Books, supra, per Dickson C.J., at p. 
758; and Andrews v. Law Society of British d 
Columbia, supra, per McIntyre J., at p. 171) and 
as an element in the s. 1 analysis (see, e.g., 
Edwards Books, per La Forest J., at p. 804, and 
Wilson J., at p. 809). 

The value expressed in s. 27 cannot be casually 
dismissed in assessing the validity of s. 319(2) 
under s. 1, and I am of the belief that s. 27 and the 
commitment to a multicultural vision of our nation / 
bear notice in emphasizing the acute importance of 
the objective of eradicating hate propaganda from 
society. Professor J. E. Magnet has dealt with 
some of the factors which may be used to inform 
the meaning of s. 27, and of these I expressly 8 
adopt the principle of non-discrimination and the 
need to prevent attacks on the individual’s connec¬ 
tion with his or her culture, and hence upon the 
process of self-development (see Magnet “Mul- h 
ticulturalism and Collective Rights: Approaches to 
Section 27”, in Beaudoin and Ratushny, eds., op. 
cit., at p. 739). Indeed, the sense that an individual 
can be affected by treatment of a group to which 
he or she belongs is clearly evident in a number of i 
other Charter provisions not yet mentioned, 
including ss. 16 to 23 (language rights), s. 25 
(aboriginal rights), s. 28 (gender equality) and s. 

29 (denominational schools). 


L’article 15 n’est pas l’unique disposition de la 
Charte a mettre en relief des valeurs a la fois 
importantes dans une societe fibre et democratique 
et pertinentes en Pespece aux fins de l’analyse en 
vertu de l’article premier. L’article 27 porte: 

27. Toute interpretation de la presente charte doit 
concorder avec Pobjectif de promouvoir le maintien et la 
valorisation du patrimoine multiculturel des Canadiens. 

Notre Cour a, autant que possible, tenu compte de 
l’art. 27 et de sa reconnaissance que le Canada est 
une societe multiculturelle ou la diversite et la 
richesse de divers groupes culturels sont a proteger 
et a valoriser. L’article 27 a done ete invoque dans 
plusieurs arrets de notre Cour pour faciliter soit 
Interpretation de la definition de droits et libertes 
garantis par la Charte (voir, par exemple. Big M 
Drug Mart, precite, le juge Dickson, aux pp. 337 
et 338; Edwards Books, precite, le juge en chef 
Dickson, a la p. 758; et Andrews c. Law Society of 
British Columbia, precite, le juge McIntyre, a la 
p. 171) soit 1’analyse fondee sur l’article premier 
(voir, par exemple, Edwards Books, le juge 
La Forest, a la p. 804, et le juge Wilson, a la 
p. 809). 

La valeur exprimee a Part. 27 ne saurait etre 
exclue a la legere de l’examen de la validite du par. 
319(2) en vertu de Particle premier, et j’estime que 
Part. 27 et Pengagement envers une vision multi¬ 
culturelle de notre nation doivent etre pris en 
consideration car ils soulignent l’importance capi- 
tale de Pobjectif d’eliminer la propagande haineuse 
de notre societe. Le professeur J. E. Magnet a 
traite de certains facteurs pouvant servir a preciser 
le sens de Part. 27. Parmi ceux-ci j’adopte expres- 
sement le principe de la non-discrimination et la 
neeessite de prevenir les attaques contre les liens 
qu’un individu entretient avec sa culture et, par 
consequent, contre le processus de Pepanouisse- 
ment personnel (voir Magnet, «Multiculturalisme 
et droits collectifs: vers une interpretation de Parti¬ 
cle 27», dans Beaudoin et Ratushny, ed., op. cit., a 
la p. 817). En fait, l’idee que le traitement accorde 
a un groupe peut avoir un effet sur un individu 
appartenant a ce groupe ressort nettement de plu¬ 
sieurs autres dispositions de la Charte non encore 
mentionnees, dont les art. 16 a 23 (droits linguisti- 
ques), Part. 25 (droits des autochtones), Part. 28 
(egalite des sexes) et Part. 29 (ecoles confession- 
nelles). 
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Hate propaganda seriously threatens both the 
enthusiasm with which the value of equality is 
accepted and acted upon by society and the con¬ 
nection of target group members to their commu¬ 
nity. I thus agree with the sentiments of Cory J.A. 
who, in writing to uphold s. 319(2) in R. v. 
Andrews (1988), 65 O.R. (2d) 161, said (at 

p. 181): 

Multiculturalism cannot be preserved let alone 
enhanced if free rein is given to the promotion of hatred 
against identifiable cultural groups. 

When the prohibition of expressive activity that 
promotes hatred of groups identifiable on the basis 
of colour, race, religion, or ethnic origin is con¬ 
sidered in light of s. 27, the legitimacy and sub¬ 
stantial nature of the government objective is 
therefore considerably strengthened. 


La propagande haineuse menace gravement tant 
l’enthousiasme avec lequel la valeur d’egalite est 
acceptee et.mise en pratique par la societe, que les 
rapports entre les membres de groupes cibles et 
a leur communaute. Je partage done l’avis du juge 
Cory de la Cour d’appel qui, se prononqant en 
faveur du maintien du par. 319(2), affirme dans 
l’arret R. v. Andrews (1988), 65 O.R. (2d) 161, a 

lap. 181: ~ 

b O 

[traduction] Le multiculturalisme ne peut etrp 
maintenu ni, a plus forte raison, valorise si libre course 
est donne a la fomentation de la haine contre de^] 
groupes culturels identifiables. 

c . ■ t 

La legitimite et l’importance de l’objectif gouvero 
nemental sont considerablement renforcees pag 
l’examen a la lumiere de l’art. 27 de l’interdictioi^ 
de l’activite expressive tendant a fomenter la haine 
‘l contre des groupes identifiables en raison de leur 
couleur, leur race, leur religion ou leur origine 
ethnique. 


(iv) Conclusion Respecting Objective of Section 
319(2) 

In my opinion, it would be impossible to deny 
that Parliament’s objective in enacting s. 319(2) is 
of the utmost importance. Parliament has recog¬ 
nized the substantial harm that can flow from hate 
propaganda, and in trying to prevent the pain 
suffered by target group members and to reduce 
racial, ethnic and religious tension in Canada, has 
decided to suppress the wilful promotion of hatred 
against identifiable groups. The nature of Parlia¬ 
ment’s objective is supported not only by the work 
of numerous study groups, but also by our collec¬ 
tive historical knowledge of the potentially catas¬ 
trophic effects of the promotion of hatred (Jones, 
supra, per La Forest J., at pp. 299-300). Addition¬ 
ally, the international commitment to eradicate 
hate propaganda and the stress placed upon equal¬ 
ity and multiculturalism in the Charter strongly 
buttress the importance of this objective. I conse¬ 
quently find that the first part of the test under s. 
1 of the Charter is easily satisfied and that a 
powerfully convincing legislative objective exists 
such as to justify some limit on freedom of 
expression. 


(iv) Conclusion relative a 1’objet du par. 319(2) 
e 

L’importance capitale de l’objectif que visait le 
Parlement en adoptant le par. 319(2) est a mon 
avis indeniable. Le legislateur a reconnu le preju- 
f dice reel pouvant decouler de la propagande hai¬ 
neuse et, cherchant a empecher que des membres 
d’un groupe cible en souffrent et a reduire la 
tension raciale, ethnique et religieuse au Canada, a 
decide d’eliminer la fomentation volontaire de la 
haine contre des groupes identifiables. Cet objectif 
du Parlement est appuye non seulement par les 
travaux de nombreux groupes d’etude, mais aussi 
par notre connaissance historique collective des 
h effets potentiellement catastrophiques de la fomen¬ 
tation de la haine (I’arret Jones, precite, le juge 
La Forest, aux pp. 299 et 300). Qui plus est, 
1’engagement international d’eliminer la propa¬ 
gande haineuse ainsi que l’accent mis dans la 
' Charte sur l’egalite et sur le multiculturalisme 
etayent fortement 1’importance de cet objectif. Je 
conclus done que la premiere condition du critere a 
, appliquer aux fins de Particle premier de la Charte 
. est largement remplie et qu’il existe un objectif 
legislatif tres convaincant, justifiant une restriction 
de la liberte d’expression. 
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D. Proportionality 

The second branch of the Oakes test—propor¬ 
tionality—poses the most challenging questions 
with respect to the validity of s. 319(2) as a 
reasonable limit on freedom of expression in a free 
and democratic society. It is therefore not surpris¬ 
ing to find most commentators, as well as the 
litigants in the case at bar, agreeing that the 
objective of the provision is of great importance, 
but to observe considerable disagreement when it 
comes to deciding whether the means chosen to 
further the objective are proportional to the ends. 
(Among the more recent Canadian legal articles 
supporting the validity of a provision in the nature 
of s. 319(2) see: D. Bottos, “Keegstra and 
Andrews: A Commentary on Hate Propaganda 
and the Freedom of Expression” (1989), 27 Aha. 
L. Rev. 461; Cotier, op. cit,; A. Fish, “Hate Pro¬ 
motion and Freedom of Expression: Truth and 
Consequences” (1989), 2 Can. J.L. & Juris. Ill; 
A. W. MacKav, “Freedom of Expression: Is It All 
Just Talk?” (1989), 68 Can. Bar Rev. 713; N. N. 
Rauf, “Freedom of Expression, the Presumption of 
Innocence and Reasonable Limits: An Analysis of 
Keegstra and Andrews” (1988), 65 C.R. (3d) 356; 
A. Regel, “Hate Propaganda: A Reason to Limit 
Freedom of Speech” (1984-85), 49 Sask. L. Rev. 
303. Canadian writers taking the opposite view 
include R. Bessner, “The Constitutionality of the 
Group Libel Offences in the Canadian Criminal 
Code” (1988), 17 Man. L.J. 183; A. A. Borovoy, 
“Freedom of Expression: Some Recurring Impedi¬ 
ments” in Abella and Rothman, eds., op. cit., at p. 
125; S. Braun, “Social and Racial Tolerance and 
Freedom of Expression in a Democratic Society: 
Friends or Foes? Regina v. Zundel ” (1987), 11 
Dalhousie L.J. 471.) 

(i) Relation of the Expression at Stake to Free 

Expression Values 

In discussing the nature of the government 
objective, I have commented at length upon the 
way in which the suppression of hate propaganda 
furthers values basic to a free and democratic 
society. 1 have said little, however, regarding the 
extent to which these same values, including the 


D. La proportionnalite 

C’est le deuxieme volet du critere de l’arret 
Oakes —la proportionnalite—qui pose les ques- 
a tions les plus epineuses relativement a la validite 
du par. 319(2) comme restriction raisonnable de la 
liberte d’expression dans une societe libre et demo- 
cratique. II n’est done pas surprenant que la plu- 
part des commentateurs, ainsi que les parties au 
b present litige, tout en convenant de la grande 
importance de I’objectif de la disposition en cause, 
se trouvent nettement en desaccord sur la question 
de la proportionnalite des moyens choisis pour 
atteindre cet objectif. (Parmi les articles canadiens 
c les plus recents appuyant la validite d’une disposi¬ 
tion du type du par. 319(2), voir: D. Bottos, 
«Keegstra and Andrews: A Commentary on Hate 
Propaganda and the Freedom of Expression* 
d (1989), 27 Alta. L. Rev. 461; Cotier, loc. city A. 
Fish, «Hate Promotion and Freedom of Expres¬ 
sion: Truth and Consequences* (1989), 2 Can. J.L. 
K Juris. Ill; A. W. MacKay, ((Freedom of 
Expression: Is It All Just Talk?* (1989), 68 R. du 
e B. can. 713; N. N. Rauf, ((Freedom of Expression, 
the Presumption of Innocence and Reasonable 
Limits: An Analysis of Keegstra and Andrews* 
(1988), 65 C.R. (3d) 356; A. Regel, «Hate Propa¬ 
ganda: A Reason to Limit Freedom of Speech* 
f (1984-85), 49 Sask. L. Rev. 303. Les auteurs 
canadiens adoptant un point de vue oppose com- 
prennent: R. Bessner, «The Constitutionality of the 
Group Libel Offences in the Canadian Criminal 
Code* (1988), 17 Man. L.J. 183; A. A. Borovoy, 
((Freedom of Expression: Some Recurring Impedi¬ 
ments*, dans Abella et Rothman, ed., op. cit., a la 
p. 125; S. Braun, ((Social and Racial Tolerance and 
Freedom of Expression in a Democratic Society: 
h Friends or Foes? Regina v. Zundel» (1987), II 
Dalhousie L.J. 471.) 

(i) Le rapport entre l’expression en cause et les 

valeurs sous-jacentes a la liberte d’expres- 

• sion 

En examinant la nature de l’objectif vise par le 
gouvernement, j’ai parle longuement de la faqon 
dont la suppression de la propagande haineuse sert 

• a promouvoir des valeurs fondamentales dans une 
societe libre et democratique. J’ai peu parle cepen- 
dant de la mesure dans laquelle ces memes valeurs, 
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freedom of expression, are furthered by permitting 
the exposition of such expressive activity. This 
lacuna is explicable when one realizes that the 
interpretation of s. 2(b) under Irwin Toy, supra, 
gives protection to a very wide range of expression. 
Content is irrelevant to this interpretation, the 
result of a high value being placed upon freedom 
of expression in the abstract. This approach to s. 
2(b) often operates to leave unexamined the extent 
to which the expression at stake in a particular 
case promotes freedom of expression principles. In 
my opinion, however, the s. 1 analysis of a limit 
upon s. 2(b) cannot ignore the nature of the 
expressive activity which the state seeks to restrict. 
While we must guard carefully against judging 
expression according to its popularity, it is equally 
destructive of free expression values, as well as the 
other values which underlie a free and democratic 
society, to treat all expression as equally crucial to 
those principles at the core of s. 2(b). 


In Rocket v. Royal College of Dental Surgeons 
of Ontario, supra, McLachlin J. recognized the 
importance of context in evaluating expressive ac¬ 
tivity under s. Instating with regard to commercial 
speech (at pp. 246-47): 

While the Canadian approach does not apply special 
tests to restrictions on commercial expression, our 
method of analysis does permit a sensitive, case-oriented 
approach to the determination of their constitutionality. 
Placing the conflicting values in their factual and social 
context when performing the s. 1 analysis permits the 
courts to have regard to special features of the expres¬ 
sion in question. As Wilson J. notes in Edmonton Jour¬ 
nal v. Alberta (Attorney General), [1989] 2 S.C.R. 
1326, not all expression is equally worthy of protection. 
Nor are all infringements of free expression equally 
serious. [See also Reference re ss. 193 and 195.1 (l)(c) of 
the Criminal Code (Man.), per Dickson C.J., at 
p. 1135.] 


notamment la liberte d’expression, sont favorisees 
quand on permet ce genre d’activite expressive. 
Cette lacune s’explique puisque l’arret Irwin Toy, 
precite, donne a l’al. 2b) une interpretation qui 
« protege une tres large gamine depressions. Le 
contenu est en regie generate sans pertinence aux 
fins de cette interpretation, en raison de la grande 
importance accordee dans l’abstrait a la liberte 
d’expression. Cette facon d’interpreter l’al. 2b) tu 
* souvent pour consequence qu’on ne se posera pas 1)T 
question de savoir dans quelle mesure l’expressio^. 
en cause dans une instance particuliere sert ^ 
promouvoir les principes sous-tendant la liberte: 
d’expression. A mon avis, toutefois, l’analyse e!t 
vertu dc Particle premier d’une restriction impose© 
a l’al. 2b) doit tenir compte de la nature dg 
Pactivite expressive que l’Etat cherche a restreirP? 
dre. Si nous devons veiller a ne pas juger Pexpres- 
d sion en fonction de sa popularity il est tout aussi 
nefaste pour les valeurs inherentes a la liberte 
d’expression, et pour les autres valeurs sous-jacen- 
tes a une societe libre et democratique, de conside- 
rer que toutes les sortes d’expressions revetent la 
e meme importance au regard des principes qui sont 
au coeur de Pal. 2b). 

Dans Parret Rocket c. College royal des chirur- 
f giens dentistes d’Ontario, precite, le juge 
McLachlin reconnait Pimportance du contexte 
dans [’appreciation de Pactivite expressive en. vertu 
de Particle premier. Elle dit en effet au sujet de 

Pexpression commerciale (aux pp. 246 et 247): 
g 

Bicn que la methode canadienne ne consiste pas a 
appliquer des criteres speeiaux aux restrictions imposees 
a Pexpression commerciale, notre methode d’analyse 
permet d’aborder la determination de leur constitution- 
h nalite avec sensibilite et en fonction de chaque cas 
particulier. En situant les valeurs contradicloires dans 
leur contexte factuel et social au moment de proceder a 
l’analyse fondee sur Particle premier, les tribunaux ont 
la possibilite de tenir compte des caracteristiques specia- 
i les de Pexpression en question. Comme le juge Wilson le 
fait remarquer dans Edmonton Journal c. Alberta (Pro- 
cureur general), [1989] 2 R.C.S. 1326, ce ne sont pas 
toutes les expressions qui meritent la meme protection. 
Toutes les violations de la liberte d’expression ne sont 
j pas egalement graves. [Voir aussi Renvoi relatif a Part. 
193 et a Pal. 195.1(1 )c) du Code criminel (Man.), le juge 
en chef Dickson, a la p. 1135.] 
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Using this contextual approach, McLachlin J. eva¬ 
luated the expression jeopardized by government 
regulation in light of s. 2(b) values. She thus went 
on to consider those interests which argued for 
restriction only after having assessed the impor¬ 
tance of the freedom of expression interest at stake 
on the facts of the case. 


Royal College dealt with provincial limitations 
upon the freedom of dentists to impart information 
to patients and potential patients via advertise¬ 
ments. In these circumstances, the Court found 
that the expression regulated was of a nature that 
made its curtailment something less than a most 
serious infringement of the freedom of expression, 
the limitation affecting neither participation in the 
political process nor the ability of the individual to 
achieve spiritual or artistic self-fulfillment. The 
resulting conclusion was that “restrictions on 
expression of this kind might be easier to justify 
than other infringements” (p. 247). At the same 
time, however, it was' recognized that an interest 
existed in those who wished to make an informed 
choice as to a dentist, and in so far as access to 
such information was restricted the infringement 
of s. 2(b) could not be lightly dismissed (p. 247). 
Moreover; unlike in Irwin Toy, the information 
was not aimed at children, a group hampered in 
making informed choices, and hence any height¬ 
ened state interest that might arise in protecting a 
vulnerable group was absent (p. 248). 


Applying the Royal College approach to the 
context of this appeal is a key aspect of the s. 1 
analysis. One must ask whether the expression 
prohibited by s. 319(2) is tenuously connected to 
the values underlying s. 2(b) so as to make the 
restriction “easier to justify than other infringe¬ 
ments.” In this regard, let me begin by saying that, 
in my opinion, there can be no real disagreement 
about the subject matter of the messages and 
teachings communicated by the respondent, Mr. 
Keegstra: it is deeply offensive, hurtful and 
damaging to target group members, misleading to 
his listeners, and antithetical to the furtherance of 


Employant cette methode contextuelle, le juge 
McLachlin a evalue a la lumiere des valeurs sous- 
jacentes a 1’al. 2b) l’expression menacee par la 
reglementation gouvernementale. Elle n’a done 
a examine les interets militant en faveur de la res¬ 
triction qu’apres avoir apprecie 1’importance de 
l’interet en matiere de liberte d’expression qui etait 
en cause dans cette affaire. 

h L’affaire College royal traitait de limites impo- 
sees par une province a la liberte des dentistes 
d’avoir recours a la publicite pour communiquer 
des renseignements a des patients reels et even- 
tuels. Dans ces circonstances, notre Cour a conclu 
que 1 expression ainsi reglementee etait de telle 
nature que sa restriction se situait en depa d’une 
atteinte des plus graves a la liberte d’expression, 
etant donne que la restriction ne touchait ni la 
d participation au processus politique ni la possibility 
pour un particulier de s’epanouir sur les plans 
spirituel ou artistique. On a conclu en consequence 
qu’«il se pourrait que des restrictions imposees a 
des expressions de ce genre soient plus faciles a 
e justifier que d’autres atteintes* (p. 247). Pourtant 
on a reconnu en rneme temps qu’il existait un 
interet chez ceux qui desiraient faire un choix 
eclaire quant a un dentiste et que, dans la mesure 
ou l’acccs a ces renseignements etait restreint, la 
violation de Pal. 2b) ne pouvait etre ecartee a la 
legere (p. 247). De plus, a la difference de l’affaire 
Irwin Toy, il ne s’agissait pas de renseignements 
destines aux enfants, groupe qui n’arrive pas faci- 
g lement a faire des choix eclaires, si bien que 
l’interet plus grand que peut avoir l’Etat a proteger 
un groupe vulnerable n’existait pas (p. 248). 

L’application dans le contexle du present pour- 
h voi de la methode suivie dans l’arret College royal 
est un element clef de l’analyse en vertu de Particle 
premier. On doit se demander s’il y a entre l’ex¬ 
pression qu’interdit le par. 319(2) et les valeurs 
sous-jacentes a la liberte d’expression un lien dont 
1 la faiblesse rend la restriction «plus facile[. . .] a 
justifier que d’autres atteintes*. Je signale d’abord 
a ce propos que, selon moi, il ne peut y avoir de 
disaccord veritable quant au contenu des messages 
j et des enseignements communiques par Pintime M. 
Keegstra: il est profondement offensant, blessant 
et prejudiciable aux membres du groupe cible; il 
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tolerance and understanding in society. Further¬ 
more, as will be clear when I come to discuss in 
detail the interpretation of s. 319(2), there is no 
doubt that all expression fitting within the terms of 
the offence can be similarly described. To say 
merely that expression is offensive and disturbing, 
however, fails to address satisfactorily the question 
of whether, and to what extent, the expressive 
activity prohibited by s. 319(2) promotes the 
values underlying the freedom of expression. It is 
to this difficult and complex question that I now 
turn. 


From the outset, I wish to make clear that in my 
opinion the expression prohibited by s. 319(2) is 
not closely linked to the rationale underlying s. 
2(b). Examining the values identified in Ford and 
Irwin Toy as fundamental to the protection of free 
expression, arguments can be made for the propo¬ 
sition that each of these values is diminished by 
the suppression of hate propaganda. While none of 
these arguments is spurious, I am of the opinion 
that expression intended to promote the hatred of 
identifiable groups is of limited importance when 
measured against free expression values. 


At the core of freedom of expression lies the 
need to ensure that truth and the common good 
are attained, whether in scientific and artistic 
endeavors dr in the process of determining the best 
course to take in our political affairs. Since truth 
and the ideal form of political and social organiza¬ 
tion can rarely, if at all, be identified with absolute 
certainty, it is difficult to prohibit expression with¬ 
out impeding the free exchange of potentially valu¬ 
able information. Nevertheless, the argument from 
truth does not provide convincing support for the 
protection of hate propaganda. Taken to its 
extreme, this argument would require us to permit 
the communication of all expression, it being im¬ 
possible to know with absolute certainty which 
factual statements are true, or which ideas obtain 
the greatest good. The problem with this extreme 
position, however, is that the greater the degree of 
certainty that a statement is erroneous or menda- 


induit en erreur ceux qui l’ecoutent; et il est l’anti- 
these de la tolerance et de la comprehension 
mutuelle dans notre societe. En outre, et cela 
deviendra evident dans mon examen approfondi de 
a l’interpretation du par. 319(2), il ne fait aucun 
doute que toute expression relevant de la definition 
de cette infraction peut etre ainsi qualifiee. Dire 
simplement que l’expression est offensante et alar- 
mante n’est toutefois pas une reponse satisfaisante 
b a la question de savoir si, et dans quelle mesurfe) 
l’activite d’expression interdite par le par. 319(25 
sert a promouvoir les valeurs sous-jacentes a la 
liberte d’expression. C’est cette question a la foils! 
difficile et complexe que j’aborde maintenant. 

CO 

D’emblee je tiens a preciser qu’a mon avis l’ejtj 
pression interdite par le par. 319(2) n’est p^ 
etroitement liee a la raison d’etre de l’al. 2VJ. 
d Quand on examine les valeurs que les arrets Ford 
et Irwin Toy qualifient de fondamentales pour la 
protection de la liberte d’expression, il est possible 
d’avancer des arguments pour dire que chacune de 
ces valeurs est amoindrie par la suppression de la 
e propagande haineuse. Bien qu’aucun de ces argu¬ 
ments ne soit specieux, j’estime que l’expression 
destinee a fomenter la haine contre des groupes 
identifiables ne revet qu’une importance limitee 
par rapport aux valeurs sous-tendant la liberte 
d’expression. 

Au coeur de la liberte d’expression se trouve le 
besoin d’assurer la decouverte de la verite et la 
realisation du bien commun, lant dans les entrepri- 
ses scientifiques et artistiques que dans la pour- 
suite de la meilleure orientation a donner a nos 
affaires politiques. Comme la verite et la forme 
ideale d’organisation politique et sociale ne peu- 
h vent que rarement, voire jamais, etre determinees 
avec une certitude absolue, il est difficile d’inter- 
dire l’expression sans gener le libre echange de 
renseignements pouvant etre importants. Nean- 
moins, l’argument tire de la verite ne milite pas de 
' facon convaincante en faveur de la protection de la 
propagande haineuse. A la limite, cet argument 
nous obligerait a permettre toute expression, vu 
l’impossibilite de savoir avec une certitude absolu e 
■ quelles declarations factuelles sont vraies ou quel- 
les idees produisent le plus grand bien. Le proble- 
me que souleve cette position extreme est que plus 
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cious, the less its value in the qilest for truth. 
Indeed, expression can be used to the detriment of 
our search for truth; the state should not be the 
sole arbiter of truth, but neither should we over¬ 
play the view that rationality will overcome all 
falsehoods in the unregulated marketplace of 
ideas. There is very little chance that statements 
intended to promote hatred against an identifiable 
group are true, or that their vision of society will 
lead to a better world. To portray such statements 
as crucial to truth and the betterment of the 
political and social milieu is therefore misguided. 


Another component central to the rationale 
underlying s. 2(b) concerns the vital role of free 
expression as a means of ensuring individuals the 
ability to gain self-fulfillment by developing and 
articulating thoughts and ideas as they see fit. It is 
true that s. 319(2) inhibits this process among 
those individuals whose expression it limits, and 
hence arguably works against freedom of expres¬ 
sion values. On the other hand, such self-autonomy 
stems in large part from one’s ability to articulate 
and nurture an identity derived from membership 
in a cultural or religious group. The message put 
forth by individuals who fall within the ambit of s. 
319(2) represents a most extreme opposition to the 
idea that members of identifiable groups should 
enjoy this aspect of the s. 2(b) benefit. The extent 
to which the unhindered promotion of this message 
furthers free expression values must therefore be 
tempered in so far as it advocates with inordinate 
vitriol an intolerance and prejudice which view as 
execrable the process of individual self-develop¬ 
ment and human flourishing among all members 
of society. 


Moving on to a third strain of thought said to 
justify the protection of free, expression, one’s 
attention is brought specifically to the political 
realm. The connection between freedom of expres¬ 
sion and the political process is perhaps the linch¬ 
pin of the s. 2(b) guarantee, and the nature of this 


il est certain qu’une declaration est fausse ou 
fallacieuse, moins sa valeur est grande dans la 
recherche de la verite. En fait, l’expression peut 
etre utilisee au detriment de la recherche de la 
« verite. L’Etat ne devrait pas etre le seul juge de ce 
qui constitue la verite; par contre, il ne faut pas 
accorder une importance exageree a l’opinion selon 
laquelle la raison prevaudra toujours contre le 
mensonge sur le marche non reglemente des idees. 
h II est en fait tres peu probable que des declarations 
destinees a fomenter la haine contre un groupe 
identifiable soient vraies, ou que la vision de la 
societe qu’elles traduisent conduira a un monde 
meilleur. C’est done un leurre de les presenter 
comme cruciales pour la determination de la verite 
et pour [’amelioration du milieu politique et social. 

Un autre element essentiel de la raison d’etre de 
d Pal. 2b) est le role vital que joue la liberte de¬ 
pression comme moyen d’assurer aux individus la 
possibilite de s’epanouir personnellement en for¬ 
mant et en articulant a leur gre des pensees et des 
idees. Certes, le par. 319(2) entrave ce processus 
e parmi les personnes dont il limite Pexpression et on 
pourrait pretendre qu’il va done a 1’encontre des 
valeurs sous-jacentes a la liberte d’expression. Par 
ailleurs, ce genre d’autonomie decoule dans une 
large mesure de la possibilite qu’on a d’exprimer 
ou de developper une identite resultant de l’appar- 
tenance a un groupe culturel ou religieux. Le 
message transmis par des personnes visees par le 
par. 319(2) exprime une opposition extreme a 
g l’idee que les membres de groupes identifiables 
devraient pouvoir jouir de cet aspect de l’avantage 
confere par Pal. 2b). La mesure dans laquelle la 
libre diffusion de ce message sert a promouvoir les 
valeurs de la libre expression doit done etre limitee 
h puisqu’elle preconise avec une virulence demesu- 
ree, l’intolerance et les prejuges qui tiennent en 
aversion le processus de Penrichissement et de 
l’epanouissement personnels de tous les membres 

de la societe. 
i 

Un troisieme ordre d’idees avancees pour justi- 
fier la protection de la liberte d’expression touche 
plus particulierement Ie domaine politique. Le lien 
j entre la liberte d’expression et le processus politi¬ 
que est peut-etre la cheville ouvriere de la garantie 
enoncee a Pal. 2b), et ce lien tient dans une large 
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connection is largely derived from the Canadian 
commitment to democracy. Freedom of expression 
is a crucial aspect of the democratic commitment, 
not merely because it permits the best policies to 
be chosen from among a wide array of proffered 
options, but additionally because it helps to ensure 
that participation in the political process is open to 
all persons. Such open participation must involve 
to a substantial degree the notion that all persons 
are equally deserving of respect and dignity. The 
state therefore cannot act to hinder or condemn a 
political view without to some extent harming the 
openness of Canadian democracy and its associat¬ 
ed tenet of equality for all. 

The suppression of hate propaganda undeniably 
muzzles the participation of a few individuals in 
the democratic process, and hence detracts some¬ 
what from free expression values, but the degree of 
this limitation is not substantial. I am aware that 
the use of strong language in political and social 
debate—indeed, perhaps even language intended 
to promote hatred—is an unavoidable part of the 
democratic process. Moreover, I recognize that 
hate propaganda is expression of a type which 
would generally be categorized as “political”, thus 
putatively placing it at the very heart of the princi¬ 
ple extolling freedom of expression as vital to the 
democratic process. Nonetheless, expression can 
work to undermine our commitment to democracy 
where employed to propagate ideas anathemic to 
democratic values. Hate propaganda works in just 
such a way, arguing as it does for a society in 
which the democratic process is subverted and 
individuals are denied respect and dignity simply 
because of racial or religious characteristics. This 
brand of expressive activity is thus wholly inimical 
to the democratic aspirations of the free expression 
guarantee. 


Indeed, one may quite plausibly contend that it 
is through rejecting hate propaganda that the state 
can best encourage the protection of values central 
to freedom of expression, while simultaneously 
demonstrating dislike for the vision forwarded by 
hate-mongers. In this regard, the reaction to vari- 


mesure a l’engagement du Canada envers la demo¬ 
cratic. La liberte d’expression est un aspect crucial 
de cet engagement democratique, non pas simple- 
ment parce qu’elle permet de choisir les meilleures 
a politiques parmi la vaste gamme des possibility 
offertes, mais en outre parce qu’elle contribue a 
assurer un processus politique ouvert a la partici¬ 
pation de tous. Cette possibilite d’y participer doit 
reposer dans une mesure importante sur la notion-^. 
b que tous meritent le meme respect et la memeT 
dignite. L’Etat ne saurait en consequence entrave£2. 
l’expression d’une opinion politique ni la condam-^j 
ner sans nuire jusqu’a un certain point au carac=: 
„ tere ouvert de la democratic canadienne et aiic 

C / C^5 

principe connexe de Tegalite de tous. 

o 

G) 

L’elimination de la propagande haineuse empe^ 
che incontestablement la participation de quelques 
d individus au processus democratique, et s’ecarte 
done un peu des valeurs de la libre expression, 
mais il ne s’agit pas la d’une restriction impor¬ 
tante. Je sais que l’utilisation d’un langage fort 
dans les debats politiques et sociaux—peut-etre 
e meme un langage destine a fomenter la haine— 
fait inevitablement partie du processus democrati¬ 
que. Je reconnais en outre que la propagande 
haineuse constitue une expression d’un genre qui 
serait en regie generate qualifie de «politique», et 
‘ qu’elle serait done theoriquement de l’essence 
meme du principe que la liberte d’expression est un 
element vital du processus democratique. L’expres¬ 
sion peut neanmoins avoir l’effet d’affaiblir notre 
g engagement envers la democratie lorsqu’elle sert a 
repandre des idees contraires aux valeurs democra- 
tiques. La propagande haineuse a precisement cet 
effet en preconisant une societe qui subvertirait le 
processus democratique et priverait des individus 
* du respect et de la dignite en raison de leurs 
caracteristiques raciales ou religieuses. Cette sorte 
d’activite expressive est done tout a fait incompati¬ 
ble avec les aspirations democratiques inherentes a 

la garantie de la liberte d’expression. 
i 

En fait, on peut soutenir tres plausiblement que 
le rejet de la propagande haineuse est le meilleur 
- moyen dont dispose 1’Etat pour encourager la pro- 
. tection de valeurs qui sont l’essence meme de la 
liberte d’expression tout en manifestant son aver¬ 
sion pour la vision preconisee par les fomentateurs 
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ous types of expression by a democratic govern¬ 
ment may be perceived as meaningful expression 
on behalf of the vast majority of citizens. I do not 
wish to be construed as saying that an infringe¬ 
ment of s. 2(b) can be justified under s. 1 merely « 
because it is the product of a democratic process; 
the Charter will not permit even the democratical¬ 
ly elected legislature to restrict the rights and 
freedoms crucial to a free and democratic society. 
What I do wish to emphasize, however, is that one h 
must be careful not to accept blindly that the 
suppression of expression must always and unre¬ 
mittingly detract from values central to freedom of 
expression (L. C. Bollinger, The Tolerant Society: c 
Freedom of Speech and Extremist Speech in 
America (1986), at pp. 87-93). 

I am very relucLant to attach anything but the d 
highest importance to expression relevant to politi¬ 
cal matters. But given the unparalleled vigour with 
which hate propaganda repudiates and undermines 
democratic values, and in particular its condemna¬ 
tion of the view that all citizens need be treated e 
with equal respect and dignity so as to make 
participation in the political process meaningful, I 
am unable to see the protection of such expression 
as integral to the democratic ideal so central to the 
s. 2(b) rationale. Together with my comments as ' 
to the tenuous link between communications cov¬ 
ered by s. 319(2) and other values at the core of 
the free expression guarantee, this conclusion leads 
me to disagree with the opinion of McLachlin J. g 
that the expression at stake in this appeal man¬ 
dates the most solicitous degree of constitutional 
protection. In my view, hate propaganda should 
not be accorded the greatest of weight in the s. 1 
analysis. h 


As a caveat, it must be emphasized that the 1 
protection of extreme statements, even where they 
attack those principles underlying the freedom of 
expression, is not completely divorced from the 
aims of s. 2(b) of the Charter. As noted already, . 
suppressing the expression covered by s. 319(2) 
does to some extent weaken these principles. It can 


de haine, A cet egard, la reaction d’un gouverne- 
ment democratique a differents types d’expression 
peut etre perque comme [’expression valable de 
l’opinion de la grande majorite des citoyens. Je ne 
veux pas dire par la qu’une violation de l’al. 2b) 
peut se justifier en vertu de Particle premier du 
simple fait qu’elle resulte du processus democrati¬ 
que; la Charte ne permet meme pas aux legisla- 
teurs democratiquement elus de restreindre les 
droits et libertes indispensables a une societe libre 
et democratique. Je tiens toutefois a souligner 
qu’on doit se garder d’accepter aveuglement [’idee 
que la suppression de I’expression porte toujours et 
inevitablement atteinte aux valeurs de la libre 
expression (L. C. Bollinger, The Tolerant Society: 
Freedom of Speech and Extremist Speech in 
America (1986), aux pp. 87 a 93). 

Je suis tres reticent a attacher moins que la plus 
haute importance a l’expression se rapportant aux 
affaires politiques. Compte tenu toutefois de 
Penergie inegalee avec laquelle la propagande hai- 
neuse repudie et mine les valeurs democratiques, et 
conteste notamment Pidee que le respect egal et la 
dignite egale pour tous les citoyens sont requis 
pour assurer une participation reelle au processus 
politique, je ne puis voir la protection de cette 
expression comme faisant partie integrante de 
l’ideal democratique qui forme un element tene¬ 
ment'fondamental de la raison d’etre de l’al. 2b). 
Cette conclusion, ainsi que mes observations con- 
cernant la faiblesse du lien entre les communica¬ 
tions relevant du par. 319(2) et les autres valeurs 
constituant l’essence de la garantie de la liberte 
d’expression, m’amenent a exprimer mon disac¬ 
cord avec l’opinion du juge McLachlin selon 
laquelle l’expression en cause dans le present pour- 
voi commande la plus grande protection constitu- 
tionnelle. A mon avis, la propagande haineuse ne 
devrait pas peser tres lourd dans Panalyse fondee 
sur Particle premier. 

II faut souligner par contre que la protection de 
declarations extremes, meme lorsqu’elles attaquent 
les principes qui sous-tendent la liberte d’expres¬ 
sion, n’est pas tout a fait etrangere aux objets de 
Pal. 2b) de la Charte. Comme je Pai deja indique, 
la suppression de Pexpression visee au par. 319(2) 
affaiblit en effet ces principes jusqu’a un certain 
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also be argued that it is partly through a clash 
with extreme and erroneous views that truth and 
the democratic vision remain vigorous and alive 
(see Braun, op. eit., at p. 490). In this regard, 
judicial pronouncements strongly advocating the 
importance of free expression values might be seen 
as helping to expose prejudiced statements as val¬ 
ueless even while striking down legislative restric¬ 
tions that proscribe such expression. Additionally, 
condoning a democracy’s collective decision to pro¬ 
tect itself from certain types of expression may 
lead to a slippery slope on which encroachments on 
expression central to s. 2(b) values are permitted. 
To guard against such a result, the protection of 
communications virulently unsupportive of free 
expression values may be necessary in order to 
ensure that expression more compatible with these 
values is never unjustifiably limited. 


None of these arguments is devoid of merit, and 
each must be taken into account in determining 
whether an infringement of s. 2(b) can be justified 
under s. 1. It need not be, however, that they apply 
equally or with the greatest of strength in every 
instance. As I have said already, I am of the 
opinion that hate propaganda contributes little to 
the aspirations of Canadians or Canada in either 
the quest for truth, the promotion of individual 
self-development or the protection and fostering of 
a vibrant democracy where the participation of all 
individuals is accepted and encouraged. While I 
cannot conclude that hate propaganda deserves 
only marginal protection under the s. 1 analysis, 1 
can take cognizance of the fact that limitations 
upon hate propaganda are directed at a special 
category of expression which strays some distance 
from the spirit of s. 2(b), and hence conclude that 
“restrictions on expression of this kind might be 
easier to justify than other infringements of s. 
2(A)” (Royal College, supra, at p. 247). 


point. On peut soutenir en outre que e’est en partie 
grace a leur confrontation avec des vues extremes 
et erronees que la verite et la vision democratiques 
conservent toute leur vigueur et tout leur dyna- 
misme (voir Braun, loc. cit., a la p. 490). A cet 
egard, on pourrait considerer que les declarations 
judiciaires pronant energiquement l’importance 
des valeurs de la libre expression contribuent a 
faire comprendre l’absence de toute valeur des_ 
expressions de prejuges tout en invalidant des resO 
trictions legislatives qui interdisent ce genre d’ex^ 
pression. De plus, approuver la decision collective 
d’une democratic de se proteger contre certain^ 
types d’expression peut entrainer sur une penti] 
dangereuse qui conduit a Fautorisation d’atteinteg 
a une expression essentielle aux valeurs sous-jacen & 
tes a Fal. 2b). Pour parer a cette eventualite, 1§] 
protection de communications qui s’opposent ave<T 
virulence aux valeurs de la libre expression peut 
etre necessaire pour proteger contre des. restric¬ 
tions injustifiables une expression plus compatible 
avec ces valeurs. 


e Tous ces arguments ont un certain merite et 
chacun doit etre pris en consideration pour deter¬ 
miner si une violation de Fal. 2b) peut se justifier 
selon Farticle premier. II n’est toutefois pas neces¬ 
saire qu’ils s’appliquent egalement et dans toute 
leur force dans chaque cas. Comme je Fai deja dit, 
je suis d’avis que la propagande haineuse apporte 
peu aux aspirations des Canadiens ou du Canada, 
que ce soit dans la recherche de la verite, dans la 
g promotion de Fepanouissement personnel ou dans 
la protection et le developpement d’une democratie 
dynamique qui accepte et encourage la participa¬ 
tion de tous. Si je ne puis conclure que la propa¬ 
gande haineuse ne merite qu’une protection mini- 
* male dans le cadre de l’analyse fondee sur Farticle 
premier, je peux neanmoins reconnaitre le fait que 
les restrictions imposees a la propagande haineuse 
visent une categorie particuliere d’expression qui 
s’ecarte beaucoup de Fesprit meme de Fal. 2b). Je 
1 conclus done qu’«il se pourrait que des restrictions 
imposees a des expressions de ce genre soient plus 
faciles a justifier que d’autres atteintes a Fal. 2A)» 
(College royal, precite, a la p. 247). 

.i 


As a final point, it should be stressed that in 
discussing the relationship between hate propagan- 


Enfin, il faut souligner qu’en traitant des rap¬ 
ports entre la propagande haineuse et les valeurs 
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da and freedom of expression values I do not wish 
to be taken as advocating an inflexible “levels of 
scrutiny” categorization of expressive activity. The 
contextual approach necessitates an open discus¬ 
sion of the manner in which s. 2(b) values are 
engaged in the circumstances of an appeal. To 
become transfixed with categorization schemes 
risks losing the advantage associated with this 
sensitive examination of free expression principles, 
and I would be loath to sanction such a result. 


Having made some preliminary comments as to 
the nature of the expression at stake in this appeal, 
it is now possible to ask whether s. 319(2) is an 
acceptably proportional response to Parliament’s 
valid objective. As stated above, the proportional¬ 
ity aspect of the Oakes test requires the Court to 
decide whether the impugned state action: i) is 
rationally connected to the objective; ii) minimally 
impairs the Charter right or freedom at issue; and 
iii) does not produce effects of such severity so as 
to make the impairment unjustifiable. I will now 
address these segments of the proportionality 
inquiry, beginning with the question of whether a 
rational connection exists between s. 319(2) and 
the legislative objective. 

(ii) Rational Connection 

Section 319(2) makes the wilful promotion of 
hatred against identifiable groups an indictable 
offence, indicating Parliament’s serious concern 
about the effects of such activity. Those who 
would uphold the provision argue that the criminal 
prohibition of hate propaganda obviously bears a 
rational connection to the legitimate Parliamen¬ 
tary objective of protecting target group members 
and fostering harmonious social relations in a com¬ 
munity dedicated to equality and multiculturalism. 
I agree, for in my opinion it would be difficult to 
deny that the suppression of hate propaganda 
reduces the harm such expression does to individu¬ 
als who belong to identifiable groups and to rela¬ 
tions between various cultural and religious groups 
in Canadian society. 


de la liberte d’expression, je ne souhaite pas que 
Ton pense que je preconise une classification rigide 
des «niveaux d’examen* de l’activite expressive. 
L’approche contextuelle exige une discussion 
a ouverte de la maniere dont entrent en jeu les 
valeurs de Pal. 2b) dans les circonstances d’un 
pourvoi. Se laisser paralyser par des systemes de 
classification risque de faire perdre l’avantage 
decoulant de l’examen souple des principes de la 
b libre expression et je ne suis pas dispose a approu-o 
ver un tel resultat. ^ 

•= 1 - 

Apres ces observations preliminaires sur la) 
c nature de l’expression en cause en l’espece, on peut^ 
maintenant se demander si le par. 319(2) a un^ 
degre acceptable de proportionnalite avec 1’objectifo 
valable du Parlement. Je le repete, la proportion-o> 
nalite exigee par le critere formule dans l’arret 
d Oakes impose a la Cour de decider si l’acte con- 
teste de l’Etat: (i) a un lien rationnel avec 1’objectif 
vise; (ii) porte le moins possible atteinte au droit 
ou a la liberte en cause garantis par la Charte; et 
(iii) ne produit pas des effets dont la gravite rend 
l’atteinte injustifiable. J’examine maintenant ces 
elements de la proportionnalite en commenpant 
par la question du lien rationnel entre le par. 
319(2) et 1’objectif legislatif. 

/ 

(ii) Le lien rationnel 

Le paragraphe 319(2) fait de la fomentation 
g volontaire de la haine contre des groupes identifia- 
bles un acte criminel, temoignant ainsi de la 
grande preoccupation du Parlement quant aux 
effets d’une telle activite. Les partisans du main- 
tien de cette disposition font valoir que l’interdic- 
h tion criminelle de la propagande haineuse a mani- 
festement un lien rationnel avec 1’objectif legislatif 
legitime de proteger les membres du groupe cible 
et de favoriser des relations sociales harmonieuses 
au sein d’une collectivite qui croit fermement a 
' l’egalite et au multiculturalisme. Je partage cet 
avis car, selon moi, on pourrait difficilement nier 
que la suppression de la propagande haineuse 
diminue les effets prejudiciables de cette expres- 
j sion sur les membres de groupes identifiables et 
sur les relations entre divers groupes culturels et 
religieux de la societe canadienne. 
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Doubts have been raised, however, as to whether 
the actual effect of s. 319(2) is to undermine any 
rational connection between it and Parliament’s 
objective. As stated in the reasons of McLachlin 
J., there are three primary ways in which the 
effect of the impugned legislation might be seen as 
an irrational means of carrying out the Parliamen¬ 
tary purpose. First, it is argued that the provision 
may actually promote the cause of hate-mongers 
by earning them extensive media attention. In this 
vein, it is also suggested that persons accused of 
intentionally promoting hatred often see them¬ 
selves as martyrs, and may actually generate sym¬ 
pathy from the community in the role of under¬ 
dogs engaged in battle against the immense powers 
of the state. Second, the public may view the 
suppression of expression by the government with 
suspicion, making it possible that such expres¬ 
sion—even if it be hate propaganda—is perceived 
as containing an element of truth. Finally, it is 
often noted, citing the writings of A. Neier, 
Defending My Enemy: American Nazis, the 
Skokie Case, and the Risks of Freedom (1979), 
that Germany of the 1920s and 1930s possessed 
and used hate propaganda laws similar to those 
existing in Canada, and yet these laws did nothing 
to stop the triumph of a racist philosophy under 
the Nazis. 


If s. 319(2) can be said to have no impact in the 
quest to achieve Parliament’s admirable objectives, 
or in fact works in opposition to these objectives, 
then I agree that the provision could be described 
as “arbitrary, unfair or based on irrational consid¬ 
erations’’ (Oakes, supra, at p. 139). I recognize 
that the effect of s. 319(2) is impossible to define 
with exact precision—the same can be said for 
many laws, criminal or otherwise. In my view, 
however, the position that there is no strong and 
evident connection between the criminalization of 
hate propaganda and its suppression is unconvinc¬ 
ing. 1 come to this conclusion for a number of 
reasons, and will elucidate these by answering in 
turn the three arguments just mentioned. 


On a toutefois souleve des doutes quant a savoir 
si l’effet reel du par. 319(2) est de miner tout lien 
rationnel entre cette disposition et l’objectif du 
Parlement. Comme le dit le juge McLachlin dans 
a ses motifs, l’effet de la disposition legislative atta- 
quee pourrait etre considere comme un moyen 
irrationnel d’atteindre 1’objectif vise par le legisla¬ 
tes, pour trois raisons principales. On soutient en 
premier lieu que cette disposition peut en fait 
h promouvoir la cause des fomentateurs de haine efib 
suscitant un grand interet dans les rnedias a leu^ 
egard. Dans ce meme ordre d’idees, on pretend epjf 
outre que les personnes accusees de fomentation 
c intentionnelle de la haine se voient souvent comm^j 
des martyrs et qu’elles peuvent meme s’attirer lac 
sympathie de la collectivite en raison du combag 
inegal qu’elles menent contre les immenses pou§] 
voirs de 1’Etat. En deuxieme lieu, le public pourrarf 
d regarder avec suspicion la suppression de Fexpres¬ 
sion par le gouvernement, ce qui ouvre la possibi- 
lite que cette expression—meme s’il s’agit de pro- 
pagande haineuse—soit percue comme renfermant 
une part de verite. En dernier lieu, on fait souvent 
e remarquer, citant A. Neier, Defending My Enemy: 
American Nazis, the Skokie Case, and the Risks 
of Freedom (1979), que l’Allemagne des annees 20 
et 30 possedait et appliquait des dispositions en 
j matiere de propagande haineuse semblables a 
celles existant au Canada qui n’ont pourtant pas 
empeche le triomphe d’une philosophic raciste sous 
les nazis. 

g 

Si Ton pouvait affirmer que le par. 319(2) ne 
favorise en rien la poursuite des objectifs admira- 
bles du Parlement, ou qu’en realite il fait obstacle 
a ces objectifs, alors je conviendrais que cette 
h disposition pourrait etre decrite comme arbitraire, 
inequitable ou fondee sur des considerations irra- 
tionnelles (Oakes, precite, a la p. 139). Je recon- 
nais l’impossibilite de definir exactement l’effet du 
par. 319(2)—e’est le cas d’ailleurs d’un bon 
1 nombre de lois, penales ou autres. Je tiens toute¬ 
fois pour peu convaincante la pretention qu’il 
n’existe pas de lien fort et evident entre la crimina- 
lisation de la propagande haineuse et sa suppres- 
j sion. Plusieurs raisons m’amenent a cette conclu¬ 
sion et je me propose de les elucider en repondant 
tour a tour a chacun des arguments susmentionnes. 
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It is undeniable that media attention has been 
extensive on those occasions when s. 319(2) has 
been used. Yet from my perspective, s. 319(2) 
serves to illustrate to the public the severe reproba¬ 
tion with which society holds messages of hate « 
directed towards racial and religious groups. The 
existence of a particular criminal law, and the 
process of holding a trial when that law is used, is 
thus itself a form of expression, and the message 
sent out is that hate propaganda is harmful to h 
target group members and threatening to a har¬ 
monious society (see Rauf, op. cit., at p. 359). As I 
stated in my reasons in R. v. Morgentaler , [1988] 

1 S.C.R. 30, at p, 70: c 

The criminal law is a very special form of governmental 
regulation, for it seeks to express our society’s collective 
disapprobation of certain acts and omissions. 


The many, many Canadians who belong to iden¬ 
tifiable groups surely, gain a great deal of comfort 
from the knowledge that the hate-monger is crimi- <, 
nally prosecuted and his or her ideas rejected. 
Equally, the community as a whole is reminded of 
the importance of diversity and multiculturalism in 
Canada, the value of equality and the worth and 
dignity of each human person being particularly / 
emphasized. 

In this context, it can also be said that govern¬ 
ment suppression of hate propaganda will not 
make the expression attractive and hence increase 
acceptance of its content. Similarly, it is very 
doubtful that Canadians will have sympathy for 
either propagators of hatred or their ideas. Gov¬ 
ernmental disapproval of hale propaganda does h 
not invariably result in dignifying the suppressed 
ideology. Pornography is not dignified by its sup¬ 
pression, nor are defamatory statements against 
individuals seen as meritorious because the 
common law lends its support to their prohibition. ' 
Again, I stress my belief that hate propaganda 
legislation and trials are a means by which the 
values beneficial to a free and democratic society 
can be publicized. In this context, no dignity will . 
be unwittingly foisted upon the convicted hate- 
monger or his or her philosophy, and that a hate- 


11 est incontestable que les medias ont fait grand 
cas de toutes les affaires ou le par. 319(2) a ete 
invoque. Selon mon point de vue, cependant, le 
par. 319(2) sert a montrer au public le profond 
sentiment de reprobation de la societe a l’egard de 
messages haineux visant des groupes raciaux ou 
religieux. L’existence d’une regie particuliere de 
droit criminel, ainsi que la tenue d’un proces ou 
cette disposition est appliquee, constitue done elle- 
meme une forme d’expression, le message ainsio 
transmis etant que la propagande haineuse nuitoo 
aux membres du groupe cible et menace Tharmo-^f 
nie sociale (voir Rauf, loc. cit ., a la p. 359).^] 
Comme je le dis dans mes motifs de Parret R. 
Morgentaler , [1988] 1 R.C.S. 30, a la p. 70: 

Le droit criminel constitue une forme tres speciale de§ 
reglementation gouvernementale, car il cherche a expri-J? 
mer la disapprobation collective de notre societe pour 
certains actes ou omissions. 

11 est certainement tres rassurant pour les Cana- 
diens tres nombreux qui appartiennent a des grou¬ 
pes identifiables de savoir que les fomentateurs de 
haine font Pobjet de poursuites criminelles et que 
leurs idees sont rejetees. Est egalement rappele a 
Pensemble de la collectivite Pimportance de la 
diversite et du multiculturalisme au Canada, Pac- 
cent etant place particulierement sur Pegalite et 
sur la valeur et la dignite de chaque etre humain. 

Dans ce contexte, on peut affirmer aussi que la 
suppression de la propagande haineuse par le gou- 
vernement n’aura pas pour effet de rendre 
attrayant ce genre d’expression et d’augmenter 
ainsi Pacceptation de son contenu. De meme, il est 
tres douteux que les Canadiens aient de la syrnpa- 
thie pour les semeurs de haine ou pour leurs idees. 

La disapprobation gouvernementale de la propa¬ 
gande haineuse n’entraine pas invariablement la 
valorisation de Pideologie supprimee. La pornogra- 
phie n’est pas valorisee par sa suppression, pas plus 
que les declarations diffamatoires contre des per- 
sonnes ne sont considerees comme meritoires parce 
que la common law prete son soutien a leur inter¬ 
diction. Je souligne encore une fois ma conviction 
que la legislation relative a la propagande haineuse 
et les proces sont des moyens de faire connaitre les 
valeurs qui servent Pepanouissement d’une societe 
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monger might see him or herself as a martyr is of 
no matter to the content of the state’s message. 


As for the use of hate propaganda laws in 
pre-World War Two Germany, I am skeptical as 
to the relevance of the observation that legislation b 
similar to s. 319(2) proved ineffective in curbing 
the racism of the Nazis. No one is contending that 
hate propaganda laws can in themselves prevent 
the tragedy of a Holocaust; conditions particular 
to Germany made the rise of Nazi ideology possi¬ 
ble despite the existence and use of these laws (see 
A. Doskow and S. B. Jacoby, “Anti Semitism and 
the Law in Pre-Nazi Germany” (1940), 3 Con¬ 
temporary Jewish Record 498, at p. 509). Rather, ( i 
hate propaganda laws are one part of a free and 
democratic society’s bid to prevent the spread of 
racism, and their rational connection to this objec¬ 
tive must be seen in such a context. Certainly 
West Germany has not reacted to the failure of e 
pre-war laws by seeking their removal, a new set of 
criminal offences having been implemented as 
recently as 1985 (see E. Stein, “History Against 
Free Speech: The New German Law Against the 
‘Auschwitz’—and other—‘Lies’” (1987), 85 Mich. ^ 
L. Rev. 277). Nor, as has been discussed, has the 
international community regarded the promulga¬ 
tion of laws suppressing hate propaganda as futile 
or counter-productive. Indeed, this Court’s atten- 
tion has been drawn to the fact that a great many 
countries possess legislation similar to that found 
in Canada (see, e.g., England and Wales, Public 
Order Act 1986 (U.K.), 1986, c. 64, ss. 17 to 23; 
New Zealand, Race Relations Act 1971 (N.Z.), h 
No. 150, s. 25; Sweden, Penal Code, c. 16, s. 8; 
Netherlands, Penal Code, ss. 137c, 137d and 137e; 
India, Penal Code, ss. 153-A and 153-B, and 
generally, the United Nation’s Study on the Im¬ 
plementation of Article 4 of the International 1 
Convention on the Elimination of All Forms of 
Racial Discrimination). The experience of Ger¬ 
many represents an awful nadir in the history of 
racism, and demonstrates the extent to which . 
flawed and brutal ideas can capture the accept¬ 
ance of a significant number of people. One aspect 


libre et democratique. Dans ce contexte, ni la 
personne reconnue coupable de fomentation de la 
haine ni sa philosophic ne sont valorisees indirecte- 
ment, et le fait que le fomentateur de haine puisse 
se voir comme un martyr est sans consequence 
vis-a-vis du contenu du message de l’Etat. 

Pour ce qui est du recours a des lois interdisant 
la propagande haineuse en Allemagne, avant la 
Seconde Guerre mondiale, je suis sceptique quanto 
a la pertinence de l’observation selon laquelle des 
dispositions analogues au par. 319(2) ont ete inef-^T 
ficaces pour contenir le racisme des nazis. Per-^ 
sonne ne pretend que les lois interdisant la propa-^ 
gande haineuse peuvent par elles-memes prevenirro 
une tragedie comme l’Holocauste; des conditions 
particulieres a l’Allemagne ont rendu possible l’es-g 
sor de l’ideologie nazie en depit de l’existence et de' - 
l’application de ces lois (voir A. Doskow et S. B. 
Jacoby, «Anti-Semitism and the Law in Pre-Nazi 
Germany» (1940), 3 Contemporary Jewish Record 
498, a la p. 509). Par contre les lois en matiere de 
propagande haineuse sont seulement un aspect des 
efforts d’une societe libre et democratique visant a 
empecher la propagation du racisme et c’est dans 
ce contexte que doit etre considere le lien rationnel 
qu’elles peuvent avoir avec cet objectif. Certes, 
l’Allemagne de l’Ouest n’a pas reagi a l’echec des 
lois en vigueur avant la guerre en cherchant a les 
abolir et, en fait, une nouvelle serie d’infractions 
criminelles a ete creee aussi recemment qu’en 1985 
(voir E. Stein, «History Against Free Speech: The 
New German Law Against the ‘Auschwitz’—and 
other—«Lies»» (1987) 85 Mich. L. Rev. 277). De 
plus, comme je l’ai deja signale, la communaute 
internationale n’a pas considere la promulgation de 
lois reprimant la propagande haineuse comme 
vaine ou nefaste aux objectifs vises. En fait, on a 
attire l’attention de notre Cour sur le fait qu’il 
existe dans un grand nombre de pays des disposi¬ 
tions legislatives analogues a celles que nous avons 
au Canada (voir, par exemple, Angleterre et Pays 
de Galles, Public Order Act 1986 (R.-U.), 1986, 
ch. 64, art. 17 a 23; Nouvelle-Zelande, Race Rela¬ 
tions Act 1971 (N.-Z.), n° 150, art. 25; Suede, 
Code penal, ch. 16, art. 8; Pays-Bas, Code penal, 
art. 137c, 137d et 137e; Inde. Code penal, art. 
153-A et 153-B et, d’une maniere generate, 

1 ’Etude sur Vapplication de Particle 4 de la Con- 
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of this experience is not, however, determinative in 
deciding whether or not hate propaganda laws are 
effective. 


A 

In sum, having found that the purpose of the 
challenged legislation is valid, I also find that the 
means chosen to further this purpose are rational 
in both theory and operation, and therefore con¬ 
clude that the first branch of the proportionality c 
test has been met. Accordingly, I move now to the 
issue of whether s. 319(2) minimally impairs the s. 
2(h) guarantee of freedom of expression. 


(iii) Minimal Impairment of the Section 2(h) 
Freedom 

The criminal nature of the impugned provision, e 
involving the associated risks of prejudice through 
prosecution, conviction and the imposition of up to 
two years imprisonment, indicates that the means 
embodied in hate propaganda legislation should be , 
carefully tailored so as to minimize impairment of 
the freedom of expression. It therefore must be 
shown that s. 319(2) is a measured and appropri¬ 
ate response to the phenomenon of hate propagan¬ 
da, and that it does not overly circumscribe the s. g 
2(b) guarantee. 


The main argument of those who would strike A 
down s. 319(2) is that it creates a real possibility 
of punishing expression that is not hate propagan¬ 
da. It is thus submitted that the legislation is 
overbroad, its terms so wide as to include expres¬ 
sion which does not relate to Parliament’s objec- ' 
tive, and also unduly vague, in that a lack of 
clarity and precision in its words prevents individu¬ 
als from discerning its meaning with any accuracy. 

. In either instance, it is said that the effect of s. . 
319(2) is to limit the expression of merely unpopu¬ 
lar or unconventional communications. Such com- 


vention Internationale sur l’elimination de toutes 
les formes de discrimination raciale des Nations 
Unies). L’experience allemande represente ce que 
le racisme peut avoir de plus abominable et revele 
jusqu’a quel point un nombre considerable de gens 
peuvent se laisser seduire par des idees fausses et 
brutales. Un seul aspect de cette experience n’est 
toutefois pas determinant quant a 1’efficacite de 
lois interdisant la propagande haineuse. 

En resume, ayant decide que la disposition legis¬ 
lative contestee vise un objet legitime, j’estime en 
outre que les moyens choisis pour atteindre cet 
objet sont rationnels sur les plans tant theorique 
que pratique et je conclus en consequence que le 
premier element du critere de la proportionnalite 
est present. Cela etant, je passe maintenant a la 
question de savoir si le par. 319(2) porte le moins 
possible atteinte a la liberte d’expression garantie 
par 1’al. 2b). 

(iii) L’atteinte minimale a la liberte garantie 
par l’al. 2b) 

Comme la disposition attaquee est de nature 
criminelle et qu’elle comporte des risques de preju¬ 
dice resultant de poursuites, de declarations de 
culpability et de peines maximales de deux ans 
d’emprisonnement, il faut que les moyens prevus 
dans cette disposition relative a la propagande 
haineuse soient soigneusement conpus de maniere 
a porter le moins possible atteinte a la liberte 
d’expression. II faut done demontrer que le par. 
319(2) est une reaction mesuree et appropriee au 
phenomene de la propagande haineuse et qu’il ne 
restreint pas outre mesure la portee de la garantie 
enoncee a 1’al. 2b). 

Les partisans de l’invalidation du par. 319(2) 
font valoir principalement qu’il cree une possibility 
reelle que soit punie une expression qui n’est pas 
de la propagande haineuse. On soutient que la 
portee de la disposition est excessive, ses termes 
etant assez larges pour comprendre une expression 
n’ayant aucun rapport avec 1’objectif du Parle- 
ment, et qu’elle est en outre indument vague en ce 
sens qu’a cause du manque de clarte et de preci¬ 
sion dans son texte il est impossible d’en degager le 
sens avec exactitude, Dans Fun et l’autre cas, on 
pretend que le par. 319(2) a pour effet de limiter 
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munications may present no risk of causing the 
harm which Parliament seeks to prevent, and will 
perhaps be closely associated with the core values 
of s. 2(b). This overbreadth and vagueness could 
consequently allow the state to employ s. 319(2) to 
infringe excessively the freedom of expression or, 
what is more likely, could have a chilling effect 
whereby persons potentially within s. 319(2) would 
exercise self-censorship. Accordingly, those attack¬ 
ing the validity of s. 319(2) contend that vigorous 
debate on important political and social issues, so 
highly valued in a society that prizes a diversity of 
ideas, is unacceptably suppressed by the provision. 


The question to be answered, then, is whether s. 
319(2) indeed fails to distinguish between low 
value expression that is squarely within the focus 
of Parliament’s valid objective and that which does 
not invoke the need for the severe response of 
criminal sanction. In order to answer this question, 
and thus to determine whether s. 319(2) minimally 
impairs the freedom of expression, the nature and 
impact of specific features of the provision must be 
examined in some detail. These features relate to 
both the terms of the offence and the available 
defences enumerated in s. 319(3), and I find it 
convenient to utilize this slightly arbitrary division 
for the purposes of the following discussion. As 
well, in examining this aspect of the proportional¬ 
ity test I will comment upon the relevance of 
alternative modes of combatting the harm caused 
by hate propaganda. 

a. Terms of Section 319(2) 

In assessing the constitutionality of s. 319(2), 
especially as concerns arguments of overbreadth 
and vagueness, an immediate observation is that 
statements made “in private conversation” are not 
included in the criminalized expression. The provi¬ 
sion thus does not prohibit views expressed with an 
intention to promote hatred if made privately, 
indicating Parliament’s concern not to intrude 
upon the privacy of the individual. Indeed, that the 


l’expression d’idees qui ne sont qu’impopulaires ou 
non conformistes. II se peut que de telles commu¬ 
nications ne presentent aucun risque d’occasionner 
le prejudice que le legislateur cherche a prevenir et 
« soient etroitement liees aux valeurs se trouvant au 
coeur de Pal. 2b). Cette portee trop large et cette 
imprecision pourraient en consequence permettre a 
PEtat d’avoir recours au par. 319(2) pour porter 
une atteinte excessive a la liberte d’expression ou, 
b plus vraisemblablement, elles pourraient avoir unO 
effet paralysant de sorte que des personnes pou-^Q 
vant tomber sous le coup du par. 319(2) se sou-jZJf 
mettraient a Pautocensure. Ceux qui contestent la£^ 
c validite du par. 319(2) font done valoir que cette- 
disposition supprime d’une maniere inacceptable^ 
ce debat vif sur les grandes questions politiques et 0 
sociales auquel une societe qui cherit la diversite§] 
des idees attache tant d’importance. 

La question qui demande reponse est done de 
savoir si le par. 319(2) ne fait vraiment pas de 
distinction entre l’expression de peu de valeur qui 
releve carrement de Pobjectif valable vise par le 
e legislateur federal et Pexpression qui n’appelle pas 
la reaction severe d’une sanction penale. Pour y 
repondre et done pour determiner si le par. 319(2) 
porte le moins possible atteinte a la liberte d’ex¬ 
pression, il faut entreprendre un examen assez 
/ approfondi de la nature et de l’effet de certaines 
particularites de cette disposition. Ces particulari¬ 
ties se rapportent aussi bien a Penonce de Infrac¬ 
tion qu’aux moyens de defense enumeres au par. 
319(3), et il convient, selon moi, de se servir de 
S cette division un peu arbitraire aux fins de l’ana- 
lyse qui suit. En outre, dans mon etude de cet 
element du critere de proportionnalite, je traiterai 
de la pertinence d’autres methodes pour combattre 
h le prejudice cause par la propagande haineuse. 

a. Le texte du par. 319(2) 

En examinant la constitutionnalite du par, 
319(2), particulierement en ce qui concerne les 
' arguments relatifs a la portee excessive et a l’im- 
precision, on voit immediatement que les declara¬ 
tions faites «dans une conversation privee* ne sont 
pas comprises dans Pexpression criminalisee. Cette 
I disposition n’interdit pas les opinions exprimees 
avec l’intention de fomenter la haine si elles sont 
faites en prive, et cela indique que le Parlement 
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legislation excludes private conversation, rather 
than including communications made in a public 
forum, suggests that the expression of hatred in a 
place accessible to the public is not sufficient to 
activate the legislation (see Fish, op. cit., at p. 
115). This observation is supported by comparing 
the words of s. 319(2) with those of the prohibition 
against the incitement of hatred likely to lead to a 
breach of peace in s. 319(1). Section 319(1) covers 
statements communicated “in any public place”, 
suggesting that a wider scope of prohibition was 
intended where the danger occasioned by the state¬ 
ments was of an immediate nature, while the 
wording of s. 319(2) indicates that private conver¬ 
sations taking place in public areas are not prohib¬ 
ited. Moreover, it is reasonable to infer a subjec¬ 
tive mens rea requirement regarding the type of 
conversation covered by s. 319(2), an inference 
supported by the definition of “private communi¬ 
cation” contained in s. 183 of the Criminal Code. 
Consequently, a conversation or communication 
intended to be private does not satisfy the require¬ 
ments of the provision if through accident or negli¬ 
gence an individual’s expression of hatred for an 
identifiable group is made public. 


Is s. 319(2) nevertheless overbroad because it 
captures alj public expression intended to promote 
hatred? It would appear not, for the harm which 
the government seeks to prevent is not restricted to 
certain mediums and/or locations. To attempt to 
distinguish between various forms and fora would 
therefore be incongruent with Parliament’s legiti¬ 
mate objective. 

A second important element of s. 319(2) is its 
requirement that the promotion of hatred be “wil¬ 
ful”. The nature of this mental element was 
explored by Martin J.A. in R. v. Buzzanga and 
Durocher (1979), 49 C.C.C. (2d) 369 (Ont. C.A.). 
In that case, the two accused were charged under 
s. 319(2) (then s. 281.2(2)), after distributing 
handbills containing statements attacking the 


s’est attache a ne pas violer la vie privee des 
particuliers. En realite, le fait que la disposition 
exclut la conversation privee au lieu d’inclure les 
corpmunications faites dans un forum public porte 
a a croire que l’expression de la haine dans un 
endroit accessible au public ne suffit pas pour 
provoquer l’application de la disposition (voir Fish, 
loc. cit., a la p. 115). Cette observation est etayee 
par une comparaison du texte du par. 319(2) avec 
* celui de l’interdiction, enoncee au par. 319(1), de 
1’incitation a la haine lorsque cette incitation est 
susceptible d’entrainer une violation de la paix. Le 
paragraphe 319(1) vise les declarations communi- 
c quees «en un endroit public#, ce qui indique qu’une 
interdiction de portee plus large etait envisagee la 
ou le danger presente par les declarations avait un 
caractere immediat, tandis qu’il se degage du par. 
319(2) que les conversations privees dans des 
d endroits publics ne sont pas frappees d’interdic- 
tion. De plus, il est raisonnable d’inferer l’existence 
d’une exigence subjective de mens rea a l’egard du 
type de conversation vise au par. 319(2), inference 
appuyee par la definition de 1’expression «commu- 
e nication privee# a l’art. 183 du Code criminel. Par 
consequent, une conversation ou une communica¬ 
tion qui se veut privee ne satisfait pas aux exigen¬ 
ces de la disposition en cause si, accidentellement 
j. ou par negligence, l’expression par un individu de 
sa haine envers un groupe identifiable est rendue 
publique. 

Le paragraphe 319(2) a-t-il neanmoins une 
g portee excessive du fait qu’il englobe toute expres¬ 
sion publique destinee a fomenter la haine? II 
semble que non, car le prejudice que le gouverne- 
ment cherche a prevenir ne se limite pas a certains 
moyens de communication ni a certains endroits. 
h Toute tentative de distinction selon la forme ou le 
lieu serait done inconciliable avec 1’objectif legi¬ 
time du Parlement. 

Un deuxieme element important du par. 319(2) 
' est son exigence que la fomentation de la haine soit 
«volontaire». La nature de cet element moral a ete 
examinee par le juge Martin dans Faffaire R. v. 
Buzzanga and Durocher (1979), 49 C.C.C. (2d) 
j 369 (C.A. Ont.). Dans cette affaire, les deux accu¬ 
ses avaient ete inculpes en vertu du par. 319(2) 
(alors le par. 281.2(2)) apres avoir distribue des 
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French Canadian public in Essex County. At the 
time, the francophone minority in the county was 
attempting to have the school board build a 
French language secondary school. The accused 
persons identified with French-speaking Canadians 
and were responding to opposition to the construc¬ 
tion of the school. According to them, the pam¬ 
phlet was intended as a satire that would bring a 
quick solution by provoking government reaction, 
thereby exerting pressure on the school board, but 
in spite of this explanation a conviction was 
entered at trial. 

On appeal, Martin J.A. overturned the convic¬ 
tion. He noted that the word “wilfully” does not 
have a fixed meaning in criminal law, and thus 
sought to divine the use and import of the word as 
it appears in s. 319(2) (pp. 379-81). Comparing 
the section with s. 319(1) (then s. 281.2(1)), which 
prohibits incitement to hatred in a public place 
where such incitement is likely to lead to a breach 
of peace, he said (at pp. 381-82): 

The insertion of the word “wilfully” in [s. 319(2)] was 
not necessary to import mens rea since that requirement 
would be implied in any event because of the serious 
nature of the offence: see R. v. Prue, supra. The state¬ 
ments, the communication of which are proscribed by [s. 
319(2)], are not confined to statements communicated 
in a public place in circumstances likely to lead to a 
breach of the peace and they, consequently, do not pose 
.such an immediate threat to public order as those falling 
under [s. 319(1)]; it is reasonable to assume, therefore, 
that Parliament intended to limit the offence under 
[s. 319(2)] to the intentional promotion of hatred. It is 
evident that the use of the word “wilfully” in 
[s. 319(2)], and not in [s. 319(1)], reflects Parliament’s 
policy to strike a balance in protecting the competing 
social interests of freedom of expression on the one 
hand, and public order and group reputation on the 
other hand. 


More specifically, Martin J.A. went on to elabo¬ 
rate on the meaning of “wilfully”, concluding that 
this mental element is satisfied only where an 
accused subjectively desires the promotion of 
hatred or foresees such a consequence as certain or 
substantially certain to result from an act done in 


tracts contenant des declarations attaquant les 
Canadiens franpais du comte d’Essex. A l’dpoque 
en question, la minorite francophone du comte 
tentait de faire construire par le conseil scolaire 
« une ecole secondaire de langue francaise. Les 
accuses s’identifiaient aux Canadiens franpais et 
reagissaient a l’opposition suscitee par la construc¬ 
tion de l’ecole. D’apres eux, le tract se voulait 
satirique et visait a amener une solution rapide en 
b provoquant une reaction de la part du gouverne-O 
ment et en exerpant ainsi une pression sur lq^ 
conseil scolaire. Malgre cette explication, ils ontljf 
ete declares coupables au proces. 

□ 

c En appel, le juge Martin a annule la declaration^ 
de culpabilite. II a fait remarquer que le sens diP 
mot «volontairement» n’est pas fige en droit crimi-§ 
nel et a done tente de determiner la signification?' 
(j qu’il pouvait avoir au par. 319(2) (pp. 379 a 381). 
Comparant cette disposition avec le par. 319(1) 
(alors le par. 281.2(1)), qui interdit Fincitation a 
la haine dans un endroit public lorsque cette inci¬ 
tation est susceptible d’entrainer une violation de 
e ia paix, il dit, aux pp. 381 et 382: 

[traduction] L’insertion du mot «volontairement» 
au [par. 319(2)] n’etait pas necessaire pour poser une 
exigence de mens rea parce que de toute facon cette 
exigence existerait implicitement en raison de la gravite 
/ de l’infraction: voir la decision R. v. Prue, precitee. Les 
declarations dont la communication est proscrite par le 
[par. 319(2)] ne se bornent pas a cedes faites dans un 
endroit public et dans des circonstances susceptibles 
d’entrainer une violation de la paix et elles ne posent pas 
g en consequence une menace aussi immediate pour l’or- 
dre public que cedes visees au [par. 319(1)]. 11 est done 
raisonnable de supposer que 1’intention du Parlement 
etait de limiter a la fomentation volontaire de la haine 
l’infraction prevue au [par. 319(2)]. II est evident que 
h 1’emploi du mot «volontairement» au [par. 319(2)] et 
non au [par. 319(1)] reflete la politique du legislateur 
d’etablir un equilibre en protegeant les interets sociaux 
opposes que sont la liberte depression, d'une part,' et 
l’ordre public et la bonne reputation d’un groupe, d’au- 
l tre part. 

Plus precisement, le juge Martin explique 
ensuite, plus en detail, le sens du mot «volontaire- 
ment», concluant que cet element moral n’existe 
. que lorsque l’accuse souhaite la fomentation de 
haine ou prevoit qu’elle resultera certainement ou 
presque certainement d’un acte accompli en vue 
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order to achieve some other purpose (pp. 384-85). 
On the facts in Buzzanga , the trial judge had 
informed the jury that “wilfully” could be equated 
with the intention to create “controversy, furor 
and an uproar” (p. 386). This interpretation was 
clearly incompatible with Martin J.A.’s require¬ 
ment that the promotion of hatred be intended or 
foreseen as substantially certain, and a new trial 
was therefore ordered. 


The interpretation of “wilfully” in Buzzanga 
has great bearing upon the extent to which s. 
319(2) limits the freedom of expression. This 
mental element, requiring more than merely negli¬ 
gence or recklessness as to result, significantly 
restricts the reach of the provision, and thereby 
reduces the scope of the targeted expression. Such 
a reduced scope is recognized and applauded in the 
Law Reform Commission of Canada’s Working 
Paper on Hate Propaganda, op. cit., it being said 
that (at p. 36): 

The principle of restraint requires lawmakers to concern 
themselves not just with whom they want to catch, but 
also with whom they do not want to catch. For example, 
removing an intent or purpose requirement could well 
result in' successful prosecutions of cases similar to 
Buzzanga , where members of a minority group publish 
hate propaganda against their own group in order to 
create controversy or to agitate for reform. This crime 
should not be used to prosecute such individuals. 


I agree with the interpretation of “wilfully” in 
Buzzanga , and wholeheartedly endorse the view of 
the Law Reform Commission Working Paper that 
this stringent standard of mens rea is an invaluable 
means of limiting the incursion of s. 319(2) into 
the realm of acceptable (though perhaps offensive 
and controversial) expression. It is clear that the 
word “wilfully” imports a difficult burden for the 
Crown to meet and, in so doing, serves to minimize 
the impairment of freedom of expression. 


It has been argued, however, that even a 
demanding mens rea component fails to give s. 


d’atteindre un autre but (pp. 384 et 385). Dans 
l’affaire Buzzanga , le juge du proces avait informe 
le jury que le mot «volontairement» pouvait etre 
considere comme equivalant a Tintention de causer 
« [traduction] «une controverse, un esclandre et 
un tolle» (p. 386). Cette interpretation etait visi- 
blement incompatible avec 1’exigence du juge 
Martin que la fomentation de la haine soit inten- 
tionnelle ou qu’elle soit prevue comme presque 
h certaine. Par consequent, la tenue d’un nouveato 
proces a ete ordonnee. ^ 

L’interpretation donnee au mot «volontairement>^ 
dans l’affaire Buzzanga influe beaucoup sur la= 
c portee de la restriction de la liberte d’expressioric 
par le par. 319(2). Cet element moral, qui neceso 
site davantage que simplement la negligence org 
l’indifference quant aux consequences, restreinl®? 
d considerablement la portee de la disposition et 
reduit par le fait meme celle de l’expression visee. 
Cette reduction de portee est reconnue et applau- 
die par la Commission de reforme du droit du 
Canada dans son document de travail sur la propa- 
e gande haineuse, op. cit., a la p. 41: 

Le principe de la moderation exige que le legislateur 
s’inleresse non seulement aux comportements qu’il veut 
reprimer mais aussi a ceux qu’il ne veut pas reprimer. 11 
se peut fort bien, par exemple, que 1’abandon de 1’exi- 
f gence de Tintention permette que des poursuites soient 
intentees avec succes dans des cas similaires a Taffaire 
Buzzanga dans laquelle un groupe minoritaire avait 
publie de la propagande haineuse contre lui-meme en 
vue de susciter la controverse ou de provoquer une 
g reforme. Cette infraction ne devrait pas etre invoquee 
pour poursuivre de tels individus. 

J’approuve la fagon dont le mot «volontairement» a 
ete interprete dans Taffaire Buzzanga et je souscris 
entierement a l’avis, exprime dans le document de 
travail de la Commission de reforme du droit, que 
cette norme severe en matiere de mens rea est un 
moyen inestimable de limiter toute incursion par le 
par. 319(2) dans le domaine de Texpression accep- 
i table (quoique, peut-etre, offensante et controver- 
see). II est evident que le mot «volontairement» 
impose au ministere public un lourd fardeau de 
preuve et permet de reduire au minimum les 
atteintes a la liberte d’expression. 

On a toutefois soutenu que meme une exigence 
severe de mens rea ne donne pas au par. 319(2) 
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319(2) a constitutionally acceptable breadth. The 
problem is said to lie in the failure of the offence 
to require proof of actual hatred resulting from a 
communication, the assumption being that only- 
such proof can demonstrate a harm serious enough 
to justify limiting the freedom of expression under 
s. 1. It was largely because of this lack of need for 
proof of actual hatred that Kerans J.A in the 
Court of Appeal held s. 319(2) to violate the 
Charier. 


While mindful of the dangers identified by 
Kerans J.A., I do not find them sufficiently grave 
to compel striking down s. 319(2). First, to predi¬ 
cate the limitation of free expression upon proof of 
actual hatred gives insufficient attention to the 
severe psychological trauma suffered by members 
of those identifiable groups targeted by hate 
propaganda. Second, it is clearly difficult to prove 
a causative link between a specific statement and 
hatred of an identifiable group. In fact, to require 
direct proof of hatred in listeners would severely 
debilitate the effectiveness of s. 319(2) in achiev¬ 
ing Parliament’s aim. It is well accepted that 
Parliament can use the criminal law to prevent the 
risk of serious harms, a leading example being the 
drinking and driving provisions in the Criminal 
Code. The conclusions of the Cohen Committee 
and subsequent study groups show that the risk of 
hatred caused by hate propaganda is very real, and 
in view of the grievous harm to be avoided in the 
context of this appeal, I conclude that proof of 
actual hatred is not required in order to justify a 
limit under s. 1. 


The next feature of the provision that must be 
explored is the phrase “promotes hatred against 
any identifiable group”. Given the purpose of the 
provision to criminalize the spreading of hatred in 
society, I find that the word “promotes” indicates 
active support or instigation. Indeed the French 
version of the offence uses the verb “ fomenter ”, 
which in English means to foment or stir up. In 
“promotes” we thus have a word that indicates 


une portee acceptable du point de vue constitution- 
nel. Le probleme, dit-on, reside dans le fait que 
Tinfraction n’exige pas la preuve que la communi¬ 
cation a effectivement engendre la haine, l’argu- 
a ment etant que seule une telle preuve permet 
d’etablir un prejudice assez grave pour justifier la 
restriction de la liberte d’expression en vertu de 
Tarticle premier. C’est surtout parce qu’il n’exige 
pas cette preuve de la haine effectivement engen- 
b dree que le juge Kerans a conclu en Cour d’appeP 
que le par. 319(2) viole la Charte. 

Quoique conscient des dangers evoques par lrf^J 
juge Kerans, je ne les estirne pas assez graves pound 
exiger Finvalidation du par. 319(2). Premierement^o 
faire reposer la restriction de la liberte d’expres- 0 
sion sur la preuve de l’existence d’une haine effec-g] 
tive c’est ne pas tenir adequatement compte du' - 
d grave traumatisme psychologique subi par les 
membres des groupes identifiables vises par la 
propagande haineuse. Deuxiemement, il est mani- 
festement difficile d’etablir l’existence d’un lien 
causal entre une declaration donnee et la haine 
e pour un groupe identifiable. En fait, exiger la 
preuve directe de la haine chez les auditeurs com- 
promettrait serieusement l’efficacite du par. 
319(2) pour atteindre le but du Parlement. II est 
generalement reconnu que le Parlement peut se 
servir du droit criminel pour prevenir le risque de 
prejudices graves, l’un des principaux exemples 
etant les dispositions du Code criminel relatives a 
l’ivresse au volant. Les conclusions du comite 
g Cohen et de groupes d’etude ulterieurs demontrent 
que le risque que la propagande haineuse engendre 
la haine est tres reel et, vu la gravite du prejudice a 
eviter dans le contexte du present pourvoi, je con- 
clus que la preuve d’une haine effective n’est pas 
* necessaire pour justifier une restriction en vertu de 
Particle premier. 

Une autre particularite de Particle en cause qui 
doit retenir noire attention ensuite est l’expression 
' «fomente [■...] la haine contre un groupe identifia¬ 
ble*. Etant donne que la disposition vise a crimina- 
liser la dissemination de la haine au sein de la 
collectivite, j’estime que le mot «fomente» qui 
j signifie «susciter ou attiser un sentiment ou une 
action nefasle® exprime le soutien actif ou 1’insti¬ 
gation, Le verbe anglais« promotes » comporte done 
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more than simple encouragement cfr advancement. 
The hate-monger must intend or foresee as sub¬ 
stantially certain a direct and active stimulation of 
hatred against an identifiable group. As for the 
term “identifiable group”, s. 318(4) states that an 
““identifiable group” means any section of the 
public distinguished by colour, race, religion or 
ethnic origin”. The act to be targeted is therefore 
the intentional fostering of hatred against particu¬ 
lar members of our society, as opposed to any 
individual. 

The meaning of “hatred” remains to be eluci¬ 
dated. Just as “wilfully” must be interpreted in the 
setting of s. 319(2), so must the word “hatred” be 
defined according to the context in which it is 
found. A dictionary definition may be of limited 
aid to such an exercise, for by its nature a diction¬ 
ary seeks to offer a panoply of possible usages, 
rather than the correct meaning of a word as 
contemplated by Parliament. Noting the purpose 
of s. 319(2), in my opinion the term “hatred” 
connotes emotion of an intense and extreme nature 
that is clearly associated with vilification and 
detestation. As Cory J.A. stated in R. v. Andrews, 
supra, at p. 179: 

Hatred is not a word of casual connotation. To promote 
hatred is to instil detestation, enmity, ill-will and 
malevolence in another. Clearly an expression must go a 
long way before it qualifies within the definition in 
[s. 319(2)]. 

Hatred is predicated on destruction, and hatred 
against identifiable groups therefore thrives on 
insensitivity, bigotry and destruction of both the 
target group and of the values of our society. 
Hatred in this sense is a most extreme emotion 
that belies reason; an emotion that, if exercised 
against members of an identifiable group, implies 
that those individuals are to be despised, scorned, 
denied respect and made subject to ill-treatment 
on the basis of group affiliation. 

Those who argue that s. 319(2) should be struck 
down submit that it is impossible to define with 
care and precision a term like “hatred”. Yet, as I 


davantage que simplement encourager ou favori- 
ser. Le fomentateur de la haine doit avoir l’inten- 
tion d’exciter directement et activement la haine 
contre un groupe identifiable ou prevoir cette con- 
fl sequence comme presque certaine. Pour ce qui est 
de 1’expression «groupe identifiable#, le par. 318(4) 
dit qu’elle «designe toute section du public qui se 
differencie des autres par la couleur, la race, la 
religion ou l’origine ethnique*. L’acte proscrit est^ 
h done 1’instigation volontaire de la haine contre des 
membres particuliers de notre societe, par opposi¬ 
tion a un individu. 

II reste a elucider le sens du mot «haine». 
c Comme le terme «volontairement» doit s’interpre- 
ter dans le contexte du par. 319(2), de meme le 
mot «haine» est a definir en fonction de son con¬ 
texte. Le recours aux dictionnaires peut etre de 
d peu de secours dans cet exercice, car de par sa 
nature un dictionnaire cherche a presenter un 
ensemble d’usages possibles plutot que le sens 
exact d’un mot tel que 1’envisage le legislateur. 
Compte tenu de 1’objet du par. 319(2), j’estime 
e que le mot «haine» designe une emotion a la fois 
intense et extreme qui est clairement associee a la 
calomnie et a la detestation. Comme le dit le juge 
Cory de la Cour d’appel dans l’arret R. c. 
Andrews, precite, a la p. 179: 
f 

[traduction] Le mot «haine# n’a pas une connotation 
anodine. Fomenter la haine e’est insuffler a autrui la 
detestation, I’inimitie, le mauvais vouloir et la malveil- 
lance. De toute evidence, Fexpression doit aller tres loin 
pour remplir les exigences de la definition du 
g [par. 319(2)]. 

La haine suppose la destruction et il s’ensuit que la 
haine contre des groupes identifiables se nourrit de 
l’insensibilite, du sectarisme et de la destruction 
h tant du groupe cible que des valeurs propres a 
notre societe. La haine prise dans ce sens repre¬ 
sente une emotion tres extreme a laquelle la raison 
est etrangere; une emotion qui, si elle est dirigee 
. contre les membres d’un groupe identifiable, impli- 
que que ces personnes doivent etre meprisees, 
dedaignees, maltraitees et vilipendees, et ce, a 
cause de leur appartenance a ce groupe. 

j Ceux qui preconisent [’invalidation du par. 
319(2) alleguent l’impossibilite de donner une defi¬ 
nition exacte et precise d’un terme comme «haine». 
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have stated, the sense in which “hatred” is used in 
s. 319(2) does not denote a wide range of diverse 
emotions, but is circumscribed so as to cover only 
the most intense form of dislike. It was also argued 
on appeal, however, that regardless of the defini¬ 
tion given “hatred” by the courts, the trier of fact 
must make a subjective decision in deciding 
whether “hatred” is indeed what the accused 
intended to promote. To determine if the promo¬ 
tion of hatred was intended, the trier will usually 
make an inference as to the necessary mens rea 
based upon the statements made. The subjective 
nature of this inferential exercise is said to create a 
danger that hatred of the type required by s. 
319(2) will be found, though unjustifiably, in 
every instance where the trier dislikes or finds 
offensive the content of the accused’s statements. 


The danger that a trier will improperly infer 
hatred from statements he or she personally finds 
offensive cannot be dismissed lightly, yet I do not 
think that the subjectivity inherent in determining 
whether the accused intended to promote hatred, 
as opposed to an emotion involving a lesser degree 
of antipathy, represents an unbridled license to 
extend the scope of the offence. Recognizing the 
need to circumscribe the definition of “hatred” in 
the manner referred to above, a judge should 
direct the jury (or him or herself) regarding the 
nature of the term as it exists in s. 319(2). Such a 
direction should include express mention of the 
need to avoid finding that the accused intended to 
promote hatred merely because the expression is 
distasteful. If such a warning is given, the danger 
referred to above will be avoided and the freedom 
of expression limited no more than is necessary. 


b. The Defences to Section 319(2) 

The factors mentioned above suggest that s. 
319(2) does not unduly restrict the s. 2(b) guaran¬ 
tee. The terms of the offence, as I have defined 
them, rather indicate that s. 319(2) possesses defi¬ 
nitional limits which act as safeguards to ensure 


Pourtant, comme je l’ai deja dit, le mot «haine» est 
employe au par. 319(2) dans une acception qui ne 
denote pas un vaste ensemble demotions differen- 
tes, mais se limite a la forme la plus intense de 
« l’aversion. On a egalement fait valoir en appel, 
cependant, qu’independamment de la definition 
donnee par les tribunaux au mot «haine», c’est une 
decision subjective que doit prendre le juge des 
faits qui decide si Paccuse a reellement eu l’inten-.—, 
tion de fomenter la «haine». Pour les fins de cettq-jj 
decision le juge des faits, se fondant sur les decla-W 
rations en question, fait normalement une infe-^r 
rence quant a la mens rea requise. Or, on pretends 
que la nature subjective de cette inference faitc 
naitre le danger que le juge des faits ne conclueo 
quoique sans justification, a Pexistence d’une haine 
du type prevu au par. 319(2) chaque fois qu’iP? 
desapprouve ou tient pour offensant le contenu des 
d declarations de Paccuse. 

On ne peut ecarter a la legere le danger qu’un 
juge des faits decide a tort que la haine doit etre 
inferee de declarations que, personnellement, il 
e trouve offensantes. Pourtant je ne crois pas que la 
subjectivite inherente a la decision relative a Pin- 
tention de Paccuse de fomenter la haine, par oppo¬ 
sition a une emotion comportant un degre moindre 
diversion, represente une autorisation illimitee 
f d’elargir la portee de Pinfraction. Reconnaissant la 
necessite de circonscrire la definition du mot 
«haine» de la maniere exposee ci-dessus, un juge 
devrait donner au jury des directives concerhant la 
nature de ce terme dans le contexte du par. 319(2) 
(ou en prendre lui-meme conscience). II devrait 
mentionner expressement dans ses directives la 
necessite de se garder de preter a Paccuse Pinten- 
tion de fomenter la haine simplement parce que 
h Pexpression est deplaisante. Si la mise en garde est 
faite, on evitera le danger deja evoque et la restric¬ 
tion imposee a la liberte d’expression ne depassera 
pas les bornes de ce qui est necessaire.. 

,• b. Les moyens de defense opposables au 
par. 319(2) 

II ressort des facteurs susmentionnes que le par. 

, 319(2) ne restreint pas indument la garantie 
j prevue a Pal. 2b). Les conditions de Pinfraction, 
telles que je les ai definies, indiquent plutot que le 
par. 319(2) comporte une definition restrictive qui 



[1990] 3 R.C.S. 


R. c. keegstra Le juge en chef Dickson 


779 


that it will capture only expressive activity which 
is openly hostile to Parliament’s objective, and will 
thus attack only the harm at which the prohibition 
is targeted. The specific defences provided are 
further glosses on the purview of the offence, and I 
repeat them here. 

319 . . . . 

(3) No person shall be convicted of an offence under 
subsection (2) 

(a) if he establishes that the statements communicat¬ 
ed were true; 

(b) if, in good faith, he expressed or attempted to 
establish by argument an opinion on a religious 
subject; 

(c) if the statements were relevant to any subject of 
public interest, the discussion of which was for the 
public benefit, and if on reasonable grounds he 
believed them to be true; or 

(d) if, in good faith, he intended to point out, for the 
purpose of removal, matters producing or tending to 
produce feelings of hatred toward an identifiable 
group in Canada. 

A careful reading of the s. 319(3) defences 
shows them to take in examples of expressive 
activity that generally would not fall within the 
“wilful promotion of hatred” as I have defined the 
phrase. .Thus the three defences which include 
elements of good faith or honest belief—namely, s. 
319(3)(&), (c) and (d )—would seem to operate to 
negate directly the mens rea in the offence, for 
only rarely will one who intends to promote hatred 
be acting in good faith or upon honest belief. 
These defences are hence intended to aid in 
making the scope of the wilful promotion of hatred 
more explicit; individuals engaging in the type of 
expression described are thus given a strong signal 
that their activity will not be swept into the ambit 
of the offence. The result is that what danger 
exists that s. 319(2) is overbroad or unduly vague, 
or will be perceived as such, is significantly 
reduced. To the extent that s. 319(3) provides 
justification for the accused who would otherwise 
fall within the parameters of the offence of wilfully 
promoting hatred, it reflects a commitment to the 
idea that an individual’s freedom of expression will 
not be curtailed in borderline cases. The line be¬ 
tween the rough and tumble of public debate and 
brutal, negative and damaging attacks upon iden- 


assure qu’il ne touchera qu’une activite expressive 
qui s’oppose ouvertement a l’objectif vise par le 
legislateur et vise done uniquement le mal qui fait 
l’pbjet de l’interdiction. Je cite de nouveau les 
« moyens de defense expressement prevus, qui preci- 
sent davantage la portee de 1’infraction: 

319 . .. . 

(3) Nul ne peut etre declare coupable d’une infrac- 
b tion prevue au paragraphe (2) dans les cas suivants: ^ 

a) il etablit que les declarations communiquee«t> 
etaient vraies; 

b) il a, de bonne foi, exprime une opinion sur un suje^j 
religieux ou tente d’en etablir le bien-fonde pac. 

c discussion; c 

to 

c) les declarations se rapportaient a une questiofij) 
d’interet public dont l’examen etait fait dans l’intereg 
du public et, pour des motifs raisonnables, il leS*> 
croyait vraies; 

d d ) de bonne foi, il voulait attirer l’attention, afin qu’il 

y soit remedie, sur des questions provoquant ou de 
nature a provoquer des sentiments de haine a l’egard 
d’un groupe identifiable au Canada. 

e 11 se degage d’une lecture attentive des moyens 
de defense prevus au par. 319(3) qu’ils englobent 
des types d’activite expressive qui ne releveraient 
pas en regie generate de la «fomentation volontaire 
de la haine», selon ma definition de cette expres- 
f sion. Ainsi, les trois moyens de defense qui com- 
portent des elements de bonne foi ou de croyance 
sincere, savoir les al. 319(3)Z>), c) et d), semblent 
jouer de maniere a ecarter directement la mens rea 
g requise pour l’infraction, car rares sont les cas ou 
une personne qui a 1’intention de fomenter la haine 
agit de bonne foi ou est mue par une croyance 
sincere. Ces moyens de defense servent done a 
aider a preciser de fa§on plus explicite la portee de 
h la fomentation volontaire de la haine; ils indiquent 
clairement aux personnes se livrant au genre de¬ 
pression ainsi decrite que cette activite echappe a 
la portee de l’infraction. Il en resulte une diminu¬ 
tion appreciable du danger, s’il en est, que le par. 

' 319(2) soit de portee trop large ou demesurement 
vague, ou qu’il soit ainsi perqu. Pour autant qu’il 
justifie l’accuse dont Pactivite, autrement, serait 
visee par 1’infraction de fomentation volontaire de 
j la haine, le par. 319(3) traduit la volonte de ne pas 
restreindre la liberte d’expression d’un particulier 
dans des cas limites. La ligne de demarcation entre 
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tifiable groups is hence adjusted in order to give 
some leeway to freedom of expression. 


The overlap between s. 319(2) and the defences 
is less pronounced in the case of the defence of 
truth, s. 319(3)(a) being more likely than the 
other defences to excuse the wilful promotion of * 
hatred. This increased likelihood reveals the 
defence in para, (a) to be an especially poignant 
indicator of Parliament’s cautionary approach and 
care in protecting freedom of expression. Of 
course, if statements of truth are made without the 
intention to promote hatred towards identifiable 
groups, the offence as defined in s. 319(2) has not 
been committed. On the other hand, if a situation 
arises where an individual uses statements of truth d 
in order to promote hatred against identifiable 
groups, the accused is acquitted despite the exist¬ 
ence of the harm which Parliament seeks to pre¬ 
vent. Excusing the accused who intentionally pro¬ 
motes hatred through the communication of e 
truthful statements is thus a circumspect measure 
associated with the importance attributed to 
truth—and hence to free expression—in our 
society. 

It has been forcefully argued before us that the 
defence of truth is insufficient protection against 
an overly broad hate propaganda law. In this vein, g 
it is rightly pointed out that many (if not most) of 
the communications coming within s. 319(2) are 
not susceptible to a true/false categorization, exist¬ 
ing instead as ideas or opinions in the mind of the 
communicator. The accused could therefore sin- h 
cerely believe in the worth of his or her viewpoint 
and yet be unable to utilize the s. 319(3)(a) 
defence. Moreover, it is said that, even where a 
statement is capable of categorization as true or 
false, the individual honestly mistaken as to the ' 
validity of his or her position (even if innocently 
so) is left unprotected, a result which dangerously 
restricts freedom of expression, causing a “chill”, 
on communications as those who fear that their . 
statements may be false exercise self-censorship. 
Finally, one might wonder if the courts are not on 


les heurts d’un debat public et les attaques bruta- 
les, negatives et prejudiciables contre des groupes 
identifiables est done ajustee de maniere a laisser 
une certaine latitude pour l’exercice de la liberte 
d’expression. 

Le recoupement entre le par. 319(2) et les 
moyens de defense est moins marque dans le cas de 
la defense de verite, et la raison en est qu’il est plus_ 
probable que la fomentation volontaire de la hairy^ 
soit excusee par l’al. 319(3)a) que par les autros 
moyens de defense. Cette probability accrue fatjt 
du moyen de defense prevu a l’al. a) une indicaticS 
particulierement frappante de la prudence et dji 
soin qu’a apportes le Parlement a la protection 
la liberte d’expression. Bien sur, si Ton fait dgs 
declarations vraies sans 1’intention de fomenter la 
haine envers des groupes identifiables, il n’y a pal 
d’infraction au sens du par. 319(2). Par ailleurs, 
s’il se presente une situation dans laquelle un 
individu se sert de declarations vraies pour fomen¬ 
ter la haine contre des groupes identifiables, [’ac¬ 
cuse est acquitte malgre 1’existence du mal que le 
legislateur cherche a prevenir. Excuser l’accuse qui 
fomente intentionnellement la haine par la com¬ 
munication de declarations vraies est done une 
mesure de prudence tenant a l’importance donnee 
a la verite et, partant, a la liberte d’expression, 
dans notre societe. 

On a soutenu energiquement devant nous que le 
moyen de defense de veracite est une protection 
insuffisante contre une disposition en matiere de 
propagande haineuse dont la portee est trop large. 
Dans cet ordre d’idees, on signale a juste titre 
qu’un bon nombre (sinon la majorite) des commu¬ 
nications relevant du par. 319(2) ne se pretent pas 
a une classification vrai-faux, car il s’agit. d’idees 
ou d’opinions dans l’esprit de la personne qui 
communique. L’accuse pourrait done croire since- 
rement a la valeur de son point de vue tout en 
etant dans l’impossibilite de se prevaloir du moyen 
de defense accorde par l’al. 319(3)a). On pretend 
en outre que, meme lorsqu’une declaration peut 
etre qualifiee de vraie ou de fausse, la personne qui 
se trompe en toute bonne foi sur la legitimate de sa 
position (meme si cette personne est innocente) est 
laissec sans protection, ce qui restreint dangereuse- 
ment la liberte d’expression par l’effet «paralysant» 



[1990] 3 R.C.S. 


R. c. KEEGSTRA Le juge en chef Dickson 


781 


dangerous ground in attempting to distinguish be¬ 
tween truthfulness and falsehood. The potential for 
bias in making such a determination, be it inten¬ 
tional or subconscious, is a danger frequently 
noted in freedom of expression theory (this poten¬ 
tial is equally evident in s. 319(3)(c), in so far as 
ideas are assessed in light of “reasonableness” and 
the “public benefit”). 


The way in which I have defined the s. 319(2) 
offence, in the context of the objective sought by 
society and the value of the prohibited expression, 
gives me some doubt as to whether the Charter 
mandates that truthful statements communicated 
with an intention to promote hatred need be 
excepted from criminal condemnation. Truth may 
be used for widely disparate ends, and 1 find it 
difficult to accept that circumstances exist where 
factually accurate statements can be used for no 
other purpose than to stir up hatred against a 
racial or religious group. It would seem to follow 
that there is no reason why the individual who 
intentionally employs such statements to achieve 
harmful ends must under the Charter be protected 
from criminal censure. 


Nevertheless, it is open to Parliament to make a 
concession to free expression values, whether or 
not such is required by the Charter. Deference to 
truth as a value central to free expression has thus 
led Parliament to include the defence in s. 
3l9(3)(a), even though the accused has used 
truthful statements to cause harm of the type 
falling squarely within the objective of the legisla¬ 
tion. When the statement contains no truth, how¬ 
ever, this flicker of justification for the intentional 
promotion of hatred is extinguished, and the harm¬ 
ful malice of the disseminator stands alone. The 
relationship between the value of hate propaganda 
as expression and the Parliamentary objective of 
eradicating harm, slightly altered so as to increase 
the magnitude of the former where the statement 
of the accused is truthful, thus returns to its more 


qu’elle peut avoir sur ceux qui exercent l’autocen- 
sure parce qu’ils craignent que leurs declarations 
soient fausses. En dernier lieu, on peut se deman- 
der si les tribunaux ne s’aventurent pas sur un 
a terrain dangereux en tentant de distinguer entre le 
vrai et le faux. Le risque de partialite, qu’elle soit 
intentionnelle ou subconsciente, dans une telle 
decision est un danger frequemment mentionne 
par les theoriciens de la liberte depression (ce^ 
h risque se manifeste egalement a Pal. 319(3)c) dan^D 
la mesure ou les idees sont appreciees en fonctionoo 
du caractere «raisonnable» et de l’dnteret du^- 
public»). 

□ 

C 

Vu ma definition de l’infraction prevue au par.ro 
319(2), dans le contexte de Pobjectif vise par Isq 
societe et de la valeur de [’expression interdite, j’ai§] 
quelques doutes sur la question de savoir si la' - 
d Charte exige que des declarations veridiques com- 
muniquees avec Pintention de fomenter la haine 
echappent a la condamnation criminelle. La verite 
peut servir aux fins les plus diverses, et j’ai de la 
difficult*; a accepter qu’il existe des circonstances 
e dans lesquelles des declarations conformes aux 
faits puissent etre utilisees a la seule fin de fomen¬ 
ter la haine contre un groupe racial ou religieux. 11 
semble done en decouler qu’il n’y a aucune raison 
qu’un individu, qui utilise intentionnellement de 
telles declarations a des fins prejudiciables, benefi- 
cie en vertu de la Charte d’une protection contre 
les sanctions criminelles. 

„ II est neanmoins loisible au Parlement de faire 
une concession aux valeurs de la libre expression, 
que la Charte le commande ou non. Le respect de 
la verite en tant que valeur essentielle a la liberte 
d’expression a done amene le legislateur federal a 
h prevoir le moyen de defense enonce a Pal. 
319(3)a), mcme si Paccuse s’est servi de declara¬ 
tions vraies pour causer un prejudice d’un type qui 
releve nettement de Pobjet vise par la disposition 
en cause. Quand une declaration ne renferme 
' aucun element de verite, cependant, cette etincelle 
de justification pour la fomentation intentionnelle 
de la haine s’eteint et il ne reste alors que la 
malveillance pernicieuse de son auteur. Le rapport 
I entre la valeur de la propagande haineuse en tant 
qu’expression et Pobjectif du legislateur d’eliminer 
le mal, legerement modifie pour donner a la pre- 
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usual condition, a condition in which it is permissi¬ 
ble to suppress the expression. 


Because the presence of truth, though legally a 
defence to a charge under s. 319(2), does not 
change the fact that the accused has intended to 
promote the hatred of an identifiable group, I 
cannot find excessive impairment of the freedom b 
of expression merely because s. 319(3)(a) does not 
cover negligent or innocent error. Whether or not 
a statement is susceptible to classification as true 
or false, my inclination is therefore to accept that 
such error should not excuse an accused who has 
wilfully used a statement in order to promote 
hatred against an identifiable group. That the 
legislative line is drawn so as to convict the 
accused who is negligent or even innocent regard- d 
ing the accuracy of his or her statements is per¬ 
fectly acceptable, for the mistake is not as to the 
use to which the information is put, namely, the 
promotion of hatred against an identifiable group. 

As for the argument that the courts and legislature e 
should not involve themselves in the evaluation of 
“truth”, “reasonable grounds for finding truth” or 
“public interest”, the same response applies. 
Where the likelihood of truth or benefit from an 
idea diminishes to the point of vanishing, and the 
statement in question has harmful consequences 
inimical to the most central values of a free and 
democratic society, it is not excessively problemat¬ 
ic to make a judgment that involves limiting g 
expression. 


Before looking at the effect which alternative 
responses to hate propaganda have upon the pro- ' 
portionality of s. 319(2), 1 should comment on a 
final argument marshalled in support of striking 
down s. 319(2) because of overbreadth or vague-- 
ness. It is said that the presence of the legislation . 
has led authorities to interfere with a diverse range 
of political, educational and artistic expression, 


miere une importance accrue lorsque la declara¬ 
tion de Faccuse est vraie, retrouve done son etat 
plus habituel ou la suppression de l’expression est 
permise. 

La verite des declarations est legalement un 
moyen de defense opposable a une accusation en 
vertu du par. 319(2), mais elle ne change rien au 
fait que Faccuse avait l’intention de fomenter la-, 
haine contre un groupe identifiable. C’est pourqu<|L 
je ne puis conclure a une atteinte excessive a lift 
liberte d’expression pour la simple raison que l’a^j 
319(3)a) ne prevoit pas le cas de l’erreur neglir: 
gente ou innocente. Qu’une declaration puisse oiT: 
non etre qualifiee de vraie ou de fausse, je suis 
done porte a croire qu’une telle erreur ne devrafg 
pas excuser la personne qui s’est volontairemerft? 
servie d’une declaration afin de fomenter la haine 
contre un groupe identifiable. Que la ligne de 
demarcation legislative soit tracee de maniere a ce 
que soit declare coupable un accuse qui a ete 
negligent ou merae innocent en ce qui concerne 
l’exactitude de ses declarations est parfaitement 
acceptable, car Ferreur ne se rapporte pas a 
l’usage qui a ete fait des renseignements, savoir la 
fomentation de la haine contre un groupe identifia¬ 
ble. Pour ce qui est de l’argument selon lequel les 
tribunaux et le legislateur ne devraient se rneler de 
[’appreciation ni de la «verite», ni des «motifs rai- 
sonnables de croire que les declarations sont 
vraies» ni de «Finteret du public*, la reponse est 
identique. Quand la possibilite qu’une idee soit 
vraie ou qu’elle presente un avantage quelconque 
diminue au point de disparaitre, et que la declara¬ 
tion en question a des consequences prejudiciables 
qui entrent en conflit avec les valeurs les plus 
fondamentales d’une societe libre et democratique, 
il n’est pas excessivement difficile de se prononcer 
dans un sens qui impose des restrictions a 
Fexpression. 

Avant d’examiner Feffet d’autres reactions even- 
tuelles a la propagande haineuse sur la proportion- 
nalite du par. 319(2), quelques observations s’im- 
posent sur un dernier argument avance a l’appui 
de Finvalidation du par. 319(2) pour cause de 
portee excessive ou d’imprecision. On pretend que 
Fexistence de cette disposition a amene les autori¬ 
tes a s’ingerer dans une gamme variee d’expres- 
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demonstrating only too well the- way in which 
overbreadth and vagueness can result in undue 
intrusion and the threat of persecution. In this 
regard, a number of incidents are cited where 
authorities appear to have been overzealous in 
their interpretation of the law, including the arrest 
of individuals distributing pamphlets admonishing 
Americans to leave the country and the temporary 
holdup at the border of a film entitled Nelson 
Mandela and Salman Rushdie’s novel Satanic 
Verses (see, e.g., Borovoy, op. cit., at p. 141; note 
that the latter two examples involve not s. 319(2), 
but similar wording found in Customs Tariff, S.C. 
1987, c. 49, s. 114, Schedule VII, Code 9956(6)). 


That s. 319(2) may in the past have led authori¬ 
ties to restrict expression offering valuable contri¬ 
butions to the arts, education or politics in Canada 
is surely worrying. I hope, however, that my com¬ 
ments as to the scope of the provision make it 
obvious that only the most intentionally extreme 
forms of expression will find a place within s. 
319(2). In this light, one can safely say that the 
incidents mentioned above illustrate not over- 
expansive breadth and vagueness in the law, but 
rather actions by the state which cannot be lawful¬ 
ly taken pursuant to s. 319(2). The possibility of 
illegal police harassment clearly has minimal bear¬ 
ing on the proportionality of hate propaganda 
legislation to legitimate Parliamentary objectives, 
and hence the argument based on such harassment 
can be rejected. 


c. Alternative Modes of Furthering Parlia¬ 
ment’s Objective 

One of the strongest arguments supporting the 
contention that s. 319(2) unacceptably impairs the 
s. 2(b) guarantee posits that a criminal sanction is 
not necessary to meeL Parliament’s objective. 
Thus, even though the terms of s. 319(2) and the 
nature of the available defences expose an 
individual to conviction only in narrow and clearly 
defined circumstances, it is said that non-criminal 
responses can more effectively combat the harm 


sions politiques, educatives et artistiques et que 
cela demontre bien trop clairement comment la 
portee excessive et l’imprecision peuvent entramer 
un- envahissement indu et la menace de persecu- 
« tion. A ce propos, on mentionne de nombreux 
incidents ou les autorites paraissent avoir fait des 
exces de zele dans leur interpretation de la loi, y 
compris l’arrestation de personnes qui distri- 
buaient des tracts engageant les Americains a 
h quitter leur pays et la retenue temporaire a laO 
frontiere d’un film intitule Nelson Mandela ainsioo 
que le roman Les versets sataniques de Salman^- 
Rushdie (voir, par exemple, Borovoy, loc. cit., a la^ 
c p. 141; notez que dans les deux derniers exemples-^ 
il ne s’agit pas du par. 319(2) mais de dispositions^ 
analogues du Tarif des douanes, L.C. 1987, ch. 0 
49, art. 114, annexe VII, Code 99566)). 

T— 

(l II est certes inquietant que le par. 319(2) ait pu, 
dans le passe, amener les autorites a restreindre 
une expression qui faisait un apport utile aux arts, 
a l’enseignement ou a la politique au Canada. 
J’espere toutefois qu’il ressort nettement de mes 
e observations relatives a sa portee que le par. 
319(2) ne s’applique qu’aux formes d’expressions 
les plus intentionnellement extremes. Dans cette 
optique, on peut affirmer sans crainte que les 
incidents mentionnes plus haut ne demontrent pas 
■f la portee excessive et [’imprecision de cette disposi¬ 
tion, mais constituent plutot des exemples de 
mesures que l’Etat ne peut legalement prendre en 
vertu du par. 319(2). A l’evidence, la possibilite 
d’un harcelement policier illegal influe tres peu sur 
b la proportionnalite que peut avoir une loi en 
matiere de propagande haineuse avec les objectifs 
legitimes du Parlement. II faut done rejeter [’argu¬ 
ment fonde sur ce harcelement. 

h c. Les autres moyens d’atteindre I'objectif du 
Parlement 

L’un des arguments les plus puissants pour pre- 
tendre que le par. 319(2) viole de maniere inaccep- 
1 table la garantie enoncee a l’al. 26) est qu’aucune 
sanction penale n’est necessaire pour atteindre 
I’objectif du Iegislateur. Done, meme si le texte du 
par. 319(2) et la nature des moyens de defense 
j pouvant etre allegues n’exposent une personne a 
une declaration de culpabilite que dans des cir- 
constances bien precises et clairement definies, on 
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caused by hate propaganda. Most generally, it is 
said that discriminatory ideas can best be met with 
information and education programmes extolling 
the merits of tolerance and cooperation between 
racial and religious groups. As for the prohibition 
of hate propaganda, human rights statutes are 
pointed to as being a less severe and more effective 
response than the criminal law. Such statutes not 
only subject the disseminator of hate propaganda 
to reduced stigma and punishment, but also take a 
less confrontational approach to the suppression of 
such expression. This conciliatory tack is said to be 
preferable to penal sanction because an incentive is 
offered the disseminator to cooperate with human 
rights tribunals and thus to amend his or her 
conduct. 


Given the stigma and punishment associated 
with a criminal conviction and the presence of 
other modes of government response in the fight 
against intolerance, it is proper to ask whether s. 
319(2) can be said to impair minimally the free¬ 
dom of expression. With respect to the efficacy of 
criminal legislation in advancing the goals of 
equality and multicultural tolerance in Canada, 1 
agree that the role of s. 319(2) will be limited. It is 
important, in my opinion, not to hold any illusions 
about the ability of this one provision to rid our 
society of . hate propaganda and its associated 
harms. Indeed, to become overly complacent, for¬ 
getting that there are a great many ways in which 
to address the problem of racial and religious 
intolerance, could be dangerous. Obviously, a var¬ 
iety of measures need be employed in the quest to 
achieve such lofty and important goals. 


In assessing the proportionality of a legislative 
enactment to a valid governmental objective, how¬ 
ever, s. 1 should not operate in every instance so as 
to force the government to rely upon only the, 
mode of intervention least intrusive of a Charter 
right or freedom. It may be that a number of 
courses of action are available in the furtherance 


pretend que le prejudice occasionne par la propa- 
gande haineuse peut etre combattu plus efficace- 
ment par des moyens qui ne relevent pas du droit 
criminel. De facon plus generate, on dit que l’infor- 
« mation et 1 ’education vantant les merites de la 
tolerance et de la cooperation entre les groupes 
raciaux et religieux sont la meilleure reponse aux 
idees discriminatoires. Quant a l’interdiction de la 
propagande haineuse, on souligne que des lois en.. 
h matiere de droits de la personne sont une reacticjnj 
a la fois moins severe et plus efficace que le dro!j£ 
criminel. Non seulement ces lois exposent celui q\jij 
diffuse la propagande haineuse a des stigmates et* 
une sanction moins graves, mais constituent une 
facon moins conflictuelle d’eliminer ce genre d’ei 0 
pression. Cette approche plus conciliatoire serajt; 
preferable a la sanction penale car celui qui diffuS® 
la propagande haineuse serait encourage a preter 
d son concours aux tribunaux des droits de la per¬ 
sonne et ainsi a ameliorer son comportement. 

Etant donne les stigmates et les sanctions qui se 
rattachent a la declaration de culpabilite et cornpte 
e tenu de l’existence d’autres moyens pour le gouver- 
nement de lutter contre I’intolerance, on peut a 
juste titre se demander si le par. 319(2) porte le 
moins possible atteinte a la liberte d’expression. En 
ce qui concerne l’efficacite de la legislation crimi- 
nelle pour atteindre les buts d’egalite et de tole¬ 
rance multiculturelles au Canada, je conviens que 
le par. 319(2) doit jouer un role limite. II est 
important, selon moi, de ne pas s’illusionner quant 
g a la capacitc de cette seule disposition de debarras- 
ser notre societe de la propagande haineuse et des 
maux qui en decoulent. De fait, il pourrait etre 
dangereux de se laisser aller a une complaisance 
excessive et d’oublier qu’il existe une multitude de 
h fagons d’aborder le probleme de l’intolerance 
raciale et religieuse. Evidcmment, il faut avoir 
recours a diverses mesures dans la poursuite de 
buts aussi nobles et importants. 

' Dans ^appreciation de la proportionnalite d’une 
disposition legislative avec un objectif gouverne- 
mental valable, toutefois, 1 ’article premier ne doit 
pas jouer dans tous les cas de maniere a contrain- 
. dre le gouvernement a n’intervenir que de la 
maniere qui porte le moins possible atteinte a un 
droit ou a une liberte garantis par la Charte. Il se 
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of a pressing and substantial objective, each 
imposing a varying degree of restriction upon a 
right or freedom. In such circumstances, the gov¬ 
ernment may legitimately employ a more restric¬ 
tive measure, either alone or as part of a larger a 
programme of action, if that measure is not redun¬ 
dant, furthering the objective in ways that alterna¬ 
tive responses could not, and is in all other respects 
proportionate to a valid s. 1 aim. 


Though the fostering of tolerant attitudes 
among Canadians will be best achieved through a c 
combination of diverse measures, the harm done 
through hate propaganda may require that espe¬ 
cially stringent responses be taken to suppress and 
prohibit a modicum of expressive activity. At the 
moment, for example, the state has the option of 
responding to hate propaganda by acting under 
either the Criminal Code or human rights provi¬ 
sions. In my view, haying both avenues of redress 
at the state’s disposal is justified in a free and e 
democratic society. I see no reason to assume that 
the state will always utilize the most severe tool at 
hand, namely, the criminal law, to prevent the 
dissemination of hate propaganda. Where use of 
the sanction provided by s. 319(2) is imprudent, f 
employing human rights legislation may be the 
more attractive route to take, but there may equal¬ 
ly be circumstances in which the more confronta¬ 
tional response of criminal prosecution is best 
suited to punish a recalcitrant hate-monger. To 8 
send out a strong message of condemnation, both 
reinforcing the values underlying s. 319(2) and 
deterring the few individuals who would harm 
target group members and the larger community /, 
by intentionally communicating hate, propaganda, 
will occasionally require use of the criminal law. 


d. Conclusion as to Minimal Impairment 

To summarize the above discussion, in light of 
the great importance of Parliament’s objective and 
the discounted value of the expression at issue I 


peut en effet qu’il y ait plusieurs moyens d’attein- 
dre un objectif urgent et reel, dont chacun impose 
un degre plus ou moins grand de restriction a un 
droit ou a une liberte. Dans ces circonstances, le 
gouvernement peut legitimement recourir a une 
mesure plus restrictive, soit isolement soit dans le 
cadre d’un plan d’action plus etendu, pourvu que 
cette mesure ne fasse pas double emploi, qu’elle 
permette de realiser I’objectif de fagons qui 
seraient impossibles par le biais d’autres ntesures, 
et qu’elle soit a tous autres egards proportionnee a 
un objectif legitime aux fins de Particle premier. 

Quoique la meilleure fagon de favoriser une 
attitude tolerante parmi les Canadiens soit la com- 
binaison de diverses mesures, le prejudice cause 
par la propagande haineuse peut exiger des reac¬ 
tions particulierement severes pour eliminer et 
interdire une certaine categorie tres restreinte 
d’activite expressive. Actuellement, par exemple, 
l'Etat peut reagir a la propagande haineuse en 
appliquant soit le Code criminel, soit des disposi¬ 
tions en matiere dc droits de la personne. A mon 
avis, il est justifie dans une societe libre et demo- 
cratique que l’Etat ait a sa disposition ces deux 
possibilities. Je ne vois aucune raison de supposer 
que l’Etat emploiera invariablement le moyen le 
plus draconien dont il dispose, savoir le droit crimi¬ 
nel, pour empecher la diffusion de la propagande 
haineuse. Lorsque Papplication de la sanction 
prevue au par. 319(2) est imprudente, il peut etre 
preferable d’avoir recours a la legislation en 
matiere de droits de la personne, mais il peut aussi 
y avoir des situations dans lesquelles la reaction 
plus conflictuelle des poursuites criminelles soit 
plus appropriee pour punir un fomentateur de 
haine recalcitrant. L’expression non equivoque de 
la reprobation, servant a la fois au renforcement 
des valeurs sous-jacentes au par. 319(2) et a la 
dissuasion de quelques individus qui feraient du 
tort aux membres d’un groupe cible et a l’ensemble 
de la collectivite par la communication volontaire 
de propagande haineuse, necessitera parfois le 
recours au droit criminel. 

d. Conclusion relative a Vatteinte minimale 

Pour resumer l’analyse qui precede, vu la grande 
importance de l’objectif vise par le legislateur et la 
valeur reduite de l’expression en cause, je conclus 
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find that the terms of s. 319(2) create a narrowly 
confined offence which suffers from neither over¬ 
breadth nor vagueness. This interpretation stems 
largely from my view that the provision possesses a 
stringent mens rea requirement, necessitating 
either an intent to promote hatred or knowledge of 
the substantial certainty of such, and is also 
strongly supported by the conclusion that the 
meaning of the word “hatred” is restricted to the 
most severe and deeply-felt form of opprobrium. 
Additionally, however, the conclusion that s. 
319(2) represents a minimal impairment of the 
freedom of expression gains credence through the 
exclusion of private conversation from its scope, 
the need for the promotion of hatred to focus upon 
an identifiable group and the presence of the s. 
319(3) defences. As for the argument that other 
modes of combatting hate propaganda eclipse the 
need for a criminal provision, it is eminently 
reasonable to utilize more than one type of legisla¬ 
tive tool in working to prevent the spread of racist 
expression and its resultant harm. It will indeed be 
more difficult to justify a criminal statute under s. 
1 , but in my opinion the necessary justificatory 
arguments have been made out with respect to 
s. 319(2). 


1 thus conclude that s. 319(2) of the Criminal 
Code does not unduly impair the freedom of 
expression, and it remains only to examine wheth¬ 
er its effects nonetheless present so grave a limita¬ 
tion upon the s. 2(b) guarantee so as to outweigh 
the benefits to be gained from a measure otherwise 
proportional to an important legislative objective. 

(iv) Effects of the Limitation 

The third branch of the proportionality test 
entails a weighing of the importance of the state 
objective against the effect of limits imposed upon 
a Charter right or guarantee. Even if the purpose 
of the limiting measure is substantial and the first 
two components of the proportionality test are 
satisfied, the deleterious effects of a limit may be 
too great to permit the infringement of the right or 
guarantee in issue. 


que le texte du par. 319(2) cree une infraction aux 
limites etroites, qui ne peche ni par une portee 
excessive ni par l’imprecision. Cette interpretation 
decoule dans une large mesure de ce que, selon 
a moi, cette disposition pose une exigence rigoureuse 
concernant la mens rea , savoir l’intention de 
fomenter la haine ou la connaissance de la forte 
probabilite d’une telle consequence; cette interpre¬ 
tation est en outre fortement appuyee par la com 
b elusion que le sens du mot «haine» se limite^ 
l’opprobre le plus marque et le plus profondemerjt 
ressenti. De plus, la conclusion que le par. 319(2) 
porte le moins possible atteinte a la liberte d’ex!- 
pression est etayee par le fait qu’il exclut la con¬ 
versation privee de son champ d’application, quid 
exige que la fomentation de la haine vise an 
groupe identifiable et qu’il est prevu divers moydSs 
de defense au par. 319(3). Quant a l’argument 
d selon lequel l’existence d’autres moyens de lutte 
contre la propagande haineuse elimine la necessite 
d’une disposition criminelle, il est eminemment 
raisonnable de recourir a plus d’un type d’instru- 
ment legislatif pour chereher a empecher la diffu- 
e sion de l’expression raciste et le prejudice qui en 
resulte. S’il est vrai qu’une disposition criminelle 
est plus difficile a justifier en vertu de l’article 
premier, j’estime que la justification requise a ete 
f etablie dans le cas du par. 319(2). 

Je conclus en consequence que le par. 319(2) du 
Code criminel ne porte pas indument atteinte a la 
liberte d’expression et il ne reste qu’a determiner 
g si, par ses effets, il impose a la garantie enoncee a 
l’al. 2b) une restriction tellement grave qu’elle 
Peinporte sur les avantages a tirer d’une mesure 
par ailleurs proportionnelle d un objectif legislatif 
important. 
h 

(iv) Les effets de la restriction 

Le troisieme volet du critere de proportionnalite 
consiste a soupeser l’importance de l’objectif vise 
1 par l’Etat et l’effet des limites imposees a un droit 
ou a une liberte garantis par la Charte. Meme si la 
mesure restrictive vise un objet important et que 
les deux premiers elements du critere de propor- 
j tionnalite sont presents, les effets deleteres d’une 
restriction peuvent etre trop graves pour permettre 
la violation du droit ou de la garantie en cause. 
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I have examined closely the significance of the 
freedom of expression values threatened by s. 
319(2) and the importance of the objective which 
lies behind the criminal prohibition. It will by now 
be quite clear that I do not view the infringement a 
of s. 2(b) by s. 319(2) as a restriction of the most 
serious kind. The expressive activity at which this 
provision aims is of a special category, a category 
only tenuously connected with the values underly¬ 
ing the guarantee of freedom of speech. Moreover, b 
the narrowly drawn terms of s. 319(2) and its 
defences prevent the prohibition of expression 
lying outside of this narrow category. Consequent¬ 
ly, the suppression of hale propaganda affected by 
s. 319(2) represents an impairment of the individu¬ 
al’s freedom of expression which is not of a most 
serious nature. 

It is also apposite to stress yet again the enor- d 
mous importance of the objective fueling s. 319(2), 
an objective of such magnitude as to support even 
the severe response of, criminal prohibition. Few 
concerns can be as central to the concept of a free 
and democratic society as the dissipation of 
racism, and the especially strong value which 
Canadian society attaches to this goal must never 
be forgotten in assessing the effects of an 
impugned legislative measure. When the purpose 
of s. 319(2) is thus recognized, I have little trouble 
in finding that its effects, involving as they do the 
restriction of expression largely removed from the 
heart of free expression values, are not of such a 
deleterious nature as to outweigh any advantage 
gleaned from the limitation of s. 2(b). 


E. Analysis of Section 319(2) Under Section I of 
the Charter: Conclusion 

I find that the infringement of the respondent’s 
freedom of expression as guaranteed by s. 2(b) 
should be upheld as a reasonable limit prescribed 
by law in a free and democratic society. Further¬ 
ing an immensely important objective and directed 
at expression distant from the core of free expres¬ 
sion values, s. 319(2) satisfies each of the compo¬ 
nents of the proportionality inquiry. I thus disa¬ 
gree with the Alberta Court of Appeal’s conclusion 
that this criminal prohibition of hate propaganda 


J’ai examine de pres l’importance des valeurs 
inherentes a la liberte d’expression qui sont mena- 
cees par le par. 319(2) et de l’objectif sous-jacent a 
Pinterdiction criminelle. II est maintenant bien 
evident que je ne considere pas la violation de Pal. 
2b) par le par. 319(2) comme une restriction tres 
grave. L’activite expressive visee par cette disposi¬ 
tion tombe dans une categoric speciale, qui n’a 
qu’un faible lien avec les valeurs qui sous-tendent 
la garantie de la liberte d’expression. En outre, la 
portee restreinte du par. 319(2) ainsi que les 
moyens de defense prevus empechent Pinterdiction 
de Pexpression qui ne releve pas de cette categorie 
restreinte. Par consequent, la suppression de la 
propagande haineuse par le par. 319(2) ne repre¬ 
sente pas une atteinte des plus graves a la liberte 
d’expression de l’individu. 

II convient de souligner encore Pimportance 
capitale de I’objectif qui est la raison d’etre du par. 
319(2), et dont Pimportance fait qu’il justifie 
merne la mesure severe de Pinterdiction criminelle. 
Peu de preoccupations sont aussi cruciales pour le 
concept d’une societe libre et democratique que 
celle de I’elimination du racisme et, lorsqu’on 
apprecie les effets d’une mesure legislative contes- 
tee, il ne faut jamais perdre du vue la valeur 
particulierement elevee que la societe canadienne 
J attache a cet objectif. Puisque tel est l’objet du 
par. 319(2), je n’ai pas beaucoup de difficulte a 
conclure que ses effets, savoir la restriction d’un 
genre d’expression qui est dans une large mesure 
etrangere aux valeurs essentielles de la libre 
expression, ne sont pas a ce point deleteres qu’ils 
Pemporteraient sur tout avantage tire de la restric¬ 
tion imposee a Pal. 2b). 

E. Analyse du par. 319(2) en vertu de 1’article 
premier de la Charte: Conclusion 

Je conclus que Patteinte portee a la liberte d’ex¬ 
pression de Pintime, garantie par Pal. 2b), doit etre 
maintenue en tant que limite raisonnable prescrite 
' par une regie de droit dans le cadre d’une societe 
libre et democratique. Destine a realiser un objec¬ 
tif extremement important et visant une expression 
qui se situe loin des valeurs centrales de la libre 
. expression, le par. 319(2) satisfait a chacune des 
exigences du critere de proportionnalite. Je ne 
souscris done pas a la conclusion de la Cour d’ap- 
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violates the Charter, and would allow the appeal in 
this'respect. 


VIII. Section 319(3)(g) and the Presumption of 
Innocence 

As already noted, s, 319(3)(a) of the Criminal 
Code provides that no person shall be convicted of 
wilfully promoting hatred “if he establishes that 
the statements communicated were true”. This 
provision is challenged as breaching the presump¬ 
tion of innocence guaranteed in s. 11 (of) of the 
Charter. The Court must therefore decide whether 
permitting an accused to raise the defence of truth 
on the balance of probabilities creates a reverse 
onus, thereby infringing s. M(tf). If s. lift/) is so 
infringed, the focus of the inquiry shifts to exam¬ 
ine the justifiability of the reverse onus under s. 1 
of the Charter. 


A." Section 319(3)(a) and Infringement of Section 
11(d) of the Charter 

In a prosecution under s. 319(2), the Crown 
must prove beyond a reasonable doubt the various 
elements of the offence, namely, that the accused, 
by communicating statements other than in private 
conversation, wilfully promoted hatred against a 
group identifiable by colour, race, religion or 
ethnic origin. Determining whether an accused 
falls within the terms of s. 319(2) does not require 
that the trier of fact examine the truth or falsity of 
the statements. The defence of truth, to be estab¬ 
lished by the accused on the balance of probabili¬ 
ties, is thus only considered if the Crown proves 
the components of s. 319(2) beyond a reasonable 
doubt. 


The judgments of the appeal courts in this case 
and in the accompanying appeal of Andrews reveal 
a divergence of opinion as to whether s. 11(d) of 
the. Charter is infringed by the truth defence. In 
the Alberta Court of Appeal, Kerans J.A. viewed 
as crucial the possibility that an accused can be 
convicted of wilfully promoting hatred though 


pel de 1’Alberta que cette interdiction criminelle 
frappant la propagande haineuse est une violation 
de la Charte et je suis d’avis d’accueillir le pourvoi 
sur ce point. 
a 

VIII. L’alinea 319(3)a) et la presomption d’inno- 
cence 

Comme je l’ai dcja fait remarquer, l’al. 
319(3)a) du Code criminel dispose que nul ne pent 
etre declare coupable de fomentation volontaire 
la haine s’il «etablit que les declarations commuffl; 
quees etaicnt vraies». On reproche a cette disposi¬ 
tion de violer la presomption d’innocence enoncee 
c a l’al. lid) de la Charte. La Cour doit done 
■ decider si le fait de permettre a Faccuse d’etabfjr 
une defense de verite selon la preponderance dg£ 
probabilities revient. a renverser le fardeau de Jh 
preuve et constitue done une violation de l’al. lid). 
‘I S’il y a violation de l’al. lid), 11 faut alors determi¬ 
ner si le renversement du fardeau de la preuve est 
justifiable en vertu de l’article premier de la 
Charte. 

e A. L’alinea 319(3)a) et la violation apparente de 
I'al. lid) de la Charte. 

Dans des poursuites engagees en vertu du par. 
319(2), il incombe au ministere public de prouver 
f hors de tout doute raisonnable les divers elements 
de l’infraction, savoir que Faccuse, par la commu¬ 
nication de declarations autrement que dans des 
conversations privees a volontairement fomente la 
haine contre un groupe identifiable par la couleur, 
8 la race, la religion ou Forigine ethnique. Pour 
determiner si un accuse releve du par. 319(2), le 
juge des faits n’a pas a examiner la verite ou la 
faussete des declarations. Le moyen de defense de 
verite, qui doit etre etabli par Faccuse selon la 
h preponderance des probabilites, n’est done pris en 
consideration que si le ministere public prouve hors 
de tout doute raisonnable les elements prevus au 
par. 319(2). 

1 Les arrets des cours d’appel en Fespece et dans 
l’affaire connexe Andrews manifestent une diver¬ 
gence d’qpinions quant a savoir si le moyen de 
defense de veracite viole l’al. \ ld) de la Charte.. En 
j Cour d’appel de FAlberta, le juge Kerans a tenu 
pour decisive la possibilite qu’un accuse soit 
reconnu Coupable de fomentation volontaire de la 
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there exists a reasonable doubt that the statements 
communicated are true. As the defence places an 
onus on the accused to prove truth on the balance 
of probabilities, he thus found it to infringe s. 
11(J). In contrast to this conclusion, the Ontario 
Court of Appeal in R. v. Andrews, supra, found 
that s. 319(3)(a) does not place a true reverse onus 
upon the accused. Relying upon the majority judg¬ 
ment in R. v. Holmes, [1988] 1 S.C.R. 914, 
Grange J.A. felt that s. 319(3)(a) provides a 
defence which becomes applicable only after all 
elements of the offence have been proven beyond a 
reasonable doubt, a circumstance which was said 
to avoid infringing the presumption of innocence 
(p. 193). Grange J.A, distinguished this Court’s 
decision in R. v. Whyte, [1988] 2 S.C.R. 3, on the 
grounds that the statutory presumption challenged 
in that case related to the proof of an essential 
element of the offence. 


It is not overly difficult to settle the disagree¬ 
ment between the Alberta and Ontario Appeal 
Courts. Though some confusion may have existed 
after the decision of this Court in Holmes, since 
Whyte it is clear that the presumption of innocence 
is infringed whenever the accused is liable to be 
convicted despite the existence of a reasonable 
doubt as to guilt in the mind of the trier of fact. As 
was stated by a unanimous bench in Whyte (at 
p. 18): 

. . . the distinction between elements of the offence and 
other aspects of the charge is irrelevant to the s. 11(^) 
inquiry. The real concern is not whether the accused 
must disprove an element or prove an excuse, but that 
an accused may be convicted while a reasonable doubt 
exists. When that possibility exists, there is a breach of 
the presumption of innocence. 

The exact characterization of a factor as an essential 
element, a collateral factor, an excuse, or a defence 
should not affect the analysis of the presumption of 
innocence. It is the final effect of a provision on the 
verdict that is decisive. If an accused is required to prove 
some fact on the balance of probabilities to avoid convic¬ 
tion, the provision violates the presumption of innocence 
because it permits a conviction in spite of a reasonable 
doubt in the mind of the trier of fact as to the guilt of 


haine malgre l’existence d’un doute raisonnable 
quant a la veracite des declarations communi- 
quees. Puisque ce moyen de defense oblige Paccuse 
a prouver la veracite selon la preponderance des 
a probabilities, il a conclu qu’il viole Pal. \ \d). La 
Cour d’appel de (’Ontario, par contre, a decide 
dans Parret R. c. Andrews, precite, que Pal. 
319(3)a) n’impose pas a Paccuse un veritable ren- 
versement du fardeau de la preuve. S’appuyant sur 
h les motifs de la majorite dans I’affaire R. c. 
Holmes, [1988] 1 R.C.S. 914, le juge Grange a 
estime que Pal. 319(3)<a) prevoit un moyen de 
defense qui ne joue que lorsque tous les elements 
c de l’infraction ont ete etablis hors de tout doute 
raisonnable, et que cet etat de choses ecartait la 
violation de la presomption d’innocence (p. 193). 
Le juge Grange a fait une distinction avec Parret 
de notre Cour R. c. Whyte, [1988] 2 R.C.S. 3, en 
d ce que la presomption legale contestee dans cette 
affaire se rapportait a la preuve d’un element 
essentiel de Pinfraction. 

II n’est pas particulierement difficile de regler le 
e desaccord entre les cours d’appel de PAlberta et de 
POntario. Bien qu’une certaine confusion ait pu 
regner a la suite de Parret Holmes de notre Cour, 
il est evident depuis Parret Whyte que la presomp¬ 
tion d’innocence est violee chaque fois que Paccuse 
J risque d’etre declare coupable en depit de Lexis- 
tence d’un doute raisonnable quant a sa culpabilite 
dans l’esprit du juge des faits. Comme Paffirme 
notre Cour a l’unanimite dans Parret Whyte, a la 

s P- 18: 

... la distinction entre les elements de Pinfraction et 
d’autres aspects de Paccusation n’est pas pertinente 
quand Pexamen se fonde sur Pal. 11 d). La preoccupa¬ 
tion veritable n’est pas de savoir si l’accuse doit refuter 
h un element ou demontrer une excuse, mais qu’un accuse 
peut etre declare coupable alors que subsiste un doute 
raisonnable. Lorsque cette possibilite existe, il y a viola¬ 
tion de la presomption d’innocence. 

La qualification exacte d’un facteur comme element 
i essentiel, facteur accessoire, excuse ou moyen de defense 
ne devrait pas avoir d’effet sur Panalyse de la presomp¬ 
tion d’innocence. C’est l’effet final d’une disposition sur 
le verdict qui est decisif. Si une disposition oblige un 
accuse a demontrer certains faits suivant la preponde- 
j ranee des probabilities pour eviter d’etre declare coupa¬ 
ble, elie viole la presomption d’innocence parce qu’elle 
permet une declaration de culpabilite malgre Pexistence 
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the accused. The trial of an accused in a criminal matter 
cannot be divided neatly into stages, with the onus of 
proof on the accused at an intermediate stage and the 
ultimate onus on the Crown. 


As is evident from the above quotation, the cate¬ 
gorization of a factual finding as forming an ele¬ 
ment “essential” to the offence is of no conse- h 
quence when determining whether s. 11 (d) has 
been breached. 

Applying the approach taken in Whyte to this 
appeal, it is obvious that s. 319(3)(a) runs afoul of 
the presumption of innocence. Contrary to the 
arguments of those who would find s. 319(3)(a) 
compatible with s. ll(r/), it matters not that the 
defence of truth may be intended to play a minor 
role in providing relief from conviction. What is of d 
essence is not the “essential nature” of the crime, 
but that the trier of fact will have to convict even 
where there is a reasonable doubt as to the truth of 
an accused’s statements. This result means that s. 

11 (d) is infringed, making necessary an inquiry as e 
to whether s. 319(3 ){a) can be justified under s. 1 
of the Charter. 

f 

B. Justifiability of Section 319(3)(a) Under Sec¬ 
tion 1 of the Charter 

In seeing whether the truth defence is justifiable 
as a reasonable limit in a free and democratic g 
society, my general comments regarding the role 
of s. 1 and the Oakes test obviously apply. As well, 
much of what has been said in discussing s. 319(2) 
is pertinent, though it remains necessary to under¬ 
take a separate inquiry into the validity of s. h 
319(3)(r;)’s reverse onus. 


The impetus behind s. 319(3)(a) represents 
somewhat of a caveat to the broad objectives 
underlying the offence in s. 319(2). As explored 
earlier, domestic and international commitments 
to freedom of expression, equality, and respect for 
human dignity and multiculturalism lay the foun¬ 


d’un doute raisonnable dans 1'esprit du juge des faits 
quant a la culpabilite de Paccuse. Un proces en matiere 
criminelle ne peut etre divise en ctapes bien definies de 
sorte que le fardeau de la preuve incombe a Paccuse a 
une etape intermediate et le fardeau ultime au minis- 
tere public. 

Comme l’indique clairement ce passage, il est sans 
consequence qu’une conclusion de fait soit quali- 
fiee d’element «essentiel» de l’infraction quand^l 

s’agit de determiner s’il y a violation de l’al* 1 \d)f 

co 

"=t 

Quand on applique au present pourvoi l’appro- 
che adoptee dans Parret Whyte, il est evident qi^fe 
l’al. 319(3)a) va a Tencontre de la presompti^i 
d’innocence. Contrairement a ce que font valedr 
ceux qui concluraicnt a la compatibility de l’al. 
319(3)fl) et de l’al. lit/), il est sans importance 
que le moyen de defense de veracite soit destine a 
ne jouer qu’un role mineur dans la protection 
contre les declarations de culpabilite. L’important 
n’est pas la «nature essenlielle» du crime, mais que 
le juge des faits ait a rendre un verdict de culpabi¬ 
lite meme lorsqu’il subsiste un doute raisonnable 
relativement a la veracite des declarations de 1’ac¬ 
cuse. Cela signifie qu’il y a violation de l’al. 1 Id) 
et qu’il faut done examiner si l’al. 319(3)a) peut se 
justifier en vertu de l’article premier de la Charte. 

B. L'alinea 319(3)a) peut-il se justifier en vertu 
de I’article premier de la Charted 

Mes observations generates concernant le role de 
Particle premier et le critere de 1’arret Oakes 
s’appliqueni evidemment a la question de la justifi¬ 
cation du moyen de defense de veracite comme 
restriction raisonnable dans une societe libre et. 
democratique. Est egalement pertinente une bonne 
partie de ce que j’ai dit dans mon analyse du par. 
319(2), bien qu’il soit encore necessaire d’entre- 
prendre un examen distinct de la validite du ren- 
versement du fardeau de la preuve selon 
l’al. 319(3)a). 

La raison d’etre de l’al. 319(3)a) represente en 
quelque sorte une exception aux objectifs generaux 
sous-tendant le par. 319(2). Comme je l’ai deja 
fait remarquer, Pinfraclion de fomentation volon- 
taire de la haine repose sur la volonte nationale et 
internationale d’assurer la liberte d’expression, 
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dation for the offence of the wilful promotion of 
hatred. Without rejecting this broad foundational 
base, the objective of s. 3l9(3)(rz) is attributable to 
the importance given the expression of truth by 
Parliament (see the Cohen Committee, op. cit., at 
p. 66, and the Law Reform Commission of 
Canada, op. cit., at p. 36). Specifically, the truth 
defence allows an accused to escape liability based 
on the possibility that the statements made, while 
intended to promote hatred, nonetheless possess 
increased merit (in relation to free expression 
values) because of their truthful nature. 

That a defence may be warranted by reason of 
the merit associated with truthful statements does 
not, however, make clear Parliament’s objective in 
requiring that the accused prove truthfulness on a 
balance of probabilities. The objective behind the 
defence’s reverse onus is closely connected with the 
purpose fueling the offence in s. 319(2). Harm is 
created whenever statements are made with the 
intention of promoting hatred, whether or not they 
contain an element of truth. If the defence is too 
easily used, the pressing and substantial objective 
of Parliament in preventing such harm will suffer 
unduly, and it is therefore in the furtherance of 
that same objective that truthfulness must be 
proved by the accused on the balance of probabili¬ 
ties. For the reasons given in discussing the pur¬ 
pose behind s. 319(2), 1 consequently find that 
Parliament’s objective in employing a reverse onus 
in s. 319(3)(<s) is pressing and substantial. 


Moving on to examine the proportionality of the 
reverse onus measure to the legislative objective, 
the first question to ask is whether s. 319(3)(a) 
evinces a rational connection to the purpose of 
preventing the harm caused by hate-promoting 
expression. In my view, such a connection plainly 
exists.. The reverse onus in the truth defence oper¬ 
ates so as to make it more difficult to avoid 
conviction where the wilful promotion of hatred 
has been proven beyond a reasonable doubt. As the 
wilful promotion of hatred is hostile to Parlia- 


Pegalite et le respect de la dignite humaine et du 
multiculturalisme. Sans ecarter ce large fonde- 
ment, Pal. 319(3)a) vise un objectif qui tient a 
1’im.portance attachee par le legislateur federal a 
a l’expression de la verite (voir le rapport du comite 
Cohen, op. cit., a la p. 68, et la Commission de 
reforme du droit du Canada, op. cit., a la p. 41). 
Plus precisement, le moyen de defense de veracite 
permet a un accuse d’echapper a la responsabilite 
b puisqu’il esl possible que ses declarations, quoique 
destinees a fomenter la haine, acquierent nean- 
moins un plus grand merite (en regard des valeurs 
de la libre expression) parce qu’elles sont vraies. 

C 

Le fait qu’un moyen de defense puisse etre 
justifie a cause du merite qui se rattache aux 
declarations vraies ne nous eclaire cependant pas 
sur 1’objectif que visait le Parlement en exigeant 
d que Paccuse etablisse la veracite selon la preponde¬ 
rance des probabilites. L’objectif du renversement 
du fardeau de la preuve etabli par ce moyen de 
defense est etroitement lie au but inspirant le par. 
319(2). Un prejudice est cause chaque fois que des 
e declarations sont faites avec 1’intention de fomen¬ 
ter la haine, qu’elles renferment ou non une part 
de verite. S’il est trop facile de se prevaloir du 
moyen de defense, cela compromettra indument la 
realisation de 1’objectif urgent et reel que visait le 
legislateur de prevenir ce mal, et e’est done dans le 
but d’atteindre ce meme objectif que la veracite 
doit etre prouvee par Paccuse selon la preponde¬ 
rance des probabilites. Pour les raisons exposees 
„ dans le cadre de mon examen de l’objet du par. 
319(2), je conclus en consequence que l’objectif 
vise par le legislateur en prevoyant le renversement 
du fardeau de la preuve a Pal. 319(3)a) est urgent 
ct reel. 
h 

Passant a l’examen de la proportionnalite de la 
mesure etablissant le renversement du fardeau de 
la preuve par rapport a 1’objectif legislatif vise, la 
premiere question a se poser est de savoir si Pal. 
' 319(3)a) a un lien rationnel avec l’objet de preve¬ 
nir le mal cause par [’expression fomentant la 
haine. A mon avis, ce lien existe manifestement. 
Le renversement du fardeau de preuve qu’opere le 
■ moyen de defense de veracite joue de maniere a ce 
qu’il soit plus difficile de se soustraire a une decla¬ 
ration de culpabilite dans un cas ou la fomentation 
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ment’s aims, placing such a burden upon the 
accused is rationally connected to a valid s. 1 
objective. 


The second component of the proportionality 
inquiry asks whether the impugned measure 
impairs the right or freedom as little as possible. 
Instrumental in reaching a conclusion as to mini¬ 
mal impairment is the nature of the defence in 
issue, and most especially its relation to the 
offence set out in s. 319(2). As 1 have stated in 
discussing the proportionality of s. 319(2), the 
defence of truth is in some ways at odds with 
Parliament’s purpose of preventing the damage to 
target group members and inter-group harmony 
caused by hate propaganda; it works to excuse the 
actions of an accused even though the harm sought 
to be prevented is present. To provide the accused 
with such an escape route may not be required 
under the Charter , but neither is it illogical. Out of 
caution Parliament has made a concession to the 
importance of truth in freedom of expression 
values, a concession designed to allow an accused 
person to benefit from the tangential possibility 
that his or her statements, though admittedly de¬ 
famatory of targeted groups, may have some social 
utility as part of legitimate public dialogue. 


In the overall context of the s. 319(2) offence, it 
is therefore evident that Parliament has used the 
reverse onus provision to strike a balance between 
two legitimate concerns. Requiring the accused to 
prove on the civil standard that his or her state¬ 
ments are true is an inLegral part of this balance, 
and any less onerous burden would severely skew 
the equilibrium. To include falsity as a component 
of s. 319(2) for example, or even to require only 
that the accused raise a reasonable doubt as to the 
truthfulness of the statements, would excessively 
compromise the effectiveness of the offence in 
achieving its purpose. The former option would 
especially hinder Parliament’s objective, for many 
statements are not susceptible to a true/false cate- 


volontaire de la haine a ete etablie hors de tout 
doute raisonnable. Comme la fomentation volon- 
taire de la haine va a 1’encontre des buts vises par 
le legislateur, le fait d’imposer une telle charge a 
« l’accuse est rationnellement lie a un objectif qui est 
valable aux fins de Particle premier. 

Le deuxieme volet de 1’examen de la proportion- 
nalite pose la question de savoir si la mesure 
b attaquee porte le moins possible atteinte au droit 
ou a la liberte en cause. Pour y repondre, il fa»t 
prendre en consideration la nature du moyen de 
defense en cause et surtout son rapport avec l’S- 
fraction prevue au par. 319(2). Comme je l’ai ^t 
en traitant de la proportionnalite du par. 319(2)Jfe 
moyen de defense de veracite est a certains ega®s 
inconciliable avec 1’objectif du Parlement de pre'S- 
nir le prejudice cause par la propagande haineuse 
d aux membres du groupe cible et a l’harmonie entre 
les differents groupes, en ce sens qu’il a pour effet 
d’excuser les actes de (’accuse en depit de l’exis- 
tence du prejudice que Ton cherche a prevenir. 
Qu’une telle porte de sortie soit fournie a l’accuse 
e n’cst peut-etre pas exigee par la Charte, mais elle 
n’a rien non plus d’illogique. Par precaution, le 
Parlement a fait une concession dictee par l’impor- 
tance que revet la verite parmi les valeurs sous- 
jacentes a la liberte d’expression, concession desti- 
‘ nee a permettre a un accuse de beneficier de la 
possibility pour faible qu’elle soit, que ses declara¬ 
tions, reconnues diffamatoires a l’endroit de grou¬ 
pes cibles, aient quelque utilite sociale dans le 
„ cadre d’un dialogue public legitime. 

Dans le contexte global du par. 319(2), il est 
done evident que e’est dans le but d’etablir un 
equilibre entre deux preoccupations legitimes que 
h le Parlement a eu recours a la disposition portant 
renversement du fardeau de la preuve. Exiger de 
l’accuse qu’il prouve la veracite de ses declarations 
selon la norme applicable en matiere civile, fait 
partie integrante de cet equilibre et un fardeau 
' moins lourd provoquerait un grave desequilibre. Si 
la faussete etait incluse comme element du par. 
319(2), par exemple, ou meme si l’accuse etait 
simplement tenu de faire naltre un doute raisonna- 
■ ble en ce qui concerne la veracite des declarations, 
l’efficacite du par. 319(2) pour atteindre son objet 
serait fortement compromise. Dans le premier cas, 



[1990] 3 R.C.S. 


R. c. keegstra Le juge en chef Dickson 


793 


gorization. In either instance, however, where a 
reasonable doubt existed as to the falsity of an 
accused’s statements an acquittal would be 
entered. To accept such a result it would have to 
be agreed that this relatively small possibility of « 
truthfulness outweighs the harm caused through 
the wilful promotion of hatred. Yet to my mind the 
crucial objective of Parliament in this appeal justi¬ 
fies requiring a more convincing demonstration 
that a hate-monger’s statements may be true, as a * 
successful defence provides an excuse despite the 
presence of the harm sought to be eradicated (see 
Rauf, op. cit., at pp. 368-69). Having the accused 
prove truthfulness on the balance of probabilities is 
an understandable and valid precaution against too 
easily justifying such harm, and I hence conclude 
that the reverse onus provision in s. 319(3)(a) 
represents a minimal impairment of the presump¬ 
tion of innocence. d 


As for the final segment of the Oakes propor¬ 
tionality inquiry, I have no difficulty in finding 
that the importance of preventing the harm caused 
by hate-promoting expression is not outweighed by ^ 
Parliament’s infringement of s. 11 (d) of the 
Charter. In reaching this conclusion I would refer 
to the approach taken by this Court in Whyte. 
There, the accused challenged what is now s. 
258(l)(a) of the Criminal Code, which creates the 
presumption that a person in the driver’s seat of a 
vehicle has care or control of the vehicle for the 
purposes of the impaired driving provisions. This 
presumption can only be overcome if the accused h 
proves that he or she occupied the driver’s seat for 
some purpose other than setting the vehicle in 
motion. In upholding the statutory presumption 
under s. 1, this Court stated the following regard¬ 
ing the proportionality between the effects of the ' 
measure and the objective (at p. 27): 


... [258(1)(«)] satisfies [the] final element in s. 1 
analysis. The threat to public safety posed by drinking 
and driving has been established by evidence in this case 


il serait fait directement obstacle a 1’objectif du 
Parlement, car nombreuses sont les declarations 
qui ne peuvent etre qualifiees de vraies ou de 
fausses. Dans les deux cas, cependant, s’il existait 
un doute raisonnable quant a la faussete des decla¬ 
rations de 1’accuse, il serait acquitte. Pour qu’un 
tel resultat puisse etre accepte, il faudrait convenir 
que cette possibility relativement mince de veracite 
l’emporte sur le mal cause par la fomentation 
volontaire de la haine. J’estime toutefois que I’ob-O 
jectif vital poursuivi par le legislateur justifie l’exi-oo 
gence d’une preuve plus convaincante de la vera-^- 
cite possible des declarations d’un fomentateur de^j 
haine, etant donne qu’un moyen de defense invo- 1 
que avec succes fournit une excuse en depit de^ 
(existence du mal que (on cherche a supprimer 0 
(voir Rauf, loc. cit., aux pp. 368 et 369). Que§? 
(accuse soit tenu d’etablir la veracite selon la 
preponderance des probabilites represente une pre¬ 
caution comprehensible et legitime contre une jus¬ 
tification trop facile d’un tel prejudice. Cela etant, 
je conclus que le renversement du fardeau de 
preuve a (al. 319(3)a) porte le moins possible 
atteinte a la presomption d’innocence. 

Pour ce qui est du dernier element du critere de 
proportionnalite de (arret Oakes, je conclus sans 
aucune difficulte que (importance de la prevention 
du prejudice cause par (expression fomentant la 
haine (emporte sur la violation de (al. 11 d) de la 
Charte par le legislateur federal. En tirant cette 
conclusion je renvoie a (approche adoptee par 
notre Cour dans (arret Whyte. Dans cette affaire, 
(accuse contestait ce qui est maintenant (al. 
258(l)a) du Code criminel, qui cree la presomp¬ 
tion qu’une personne occupant la place du conduc- 
teur d’un vehicule a moteur en a la garde ou le 
conlrole pour les fins des dispositions relatives a la 
conduite avec facultes affaiblies. Cette presomp¬ 
tion ne peut etre refutee que si (accuse prouve 
qu’il occupait la place du conducteur dans un but 
autre que celui de mettre le vehicule en marche. 
Notre Cour, qui a maintenu la presomption legale 
en vertu de (article premier, a fait les observations 
suivantes concernant la proportionnalite entre les 
effets de la mesure et (objectif vise, a la p. 27: 

. . . (al. [258(1 )a)] satisfait a [((element final de (ana¬ 
lyse aux termes de (article premier. La preuve en (es- 
pece demontre que la securite publique est menacee par 
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and recognized by this Court in others. While [s. 
258(1)(«)] does infringe the right guaranteed by s. 
11 (d) of the Charter , it does so in the context of a 
statutory setting which makes it impracticable to require 
the Crown to prove an intention to drive. The reverse 
onus provision, in effect, affords a defence to an accused 
which could not otherwise be made available. 

In Whyte, the impugned statutory presumption 
was found to be justified despite its effect upon the 
presumption of innocence only after an examina¬ 
tion of the history of drinking and driving legisla¬ 
tion, and a recognition of both the serious societal 
danger of drinking and driving and the difficulties 
associated with requiring the Crown to prove an 
intention to drive. As already noted, similar factors 
operate to justify the reverse onus provision chal¬ 
lenged in this appeal, in particular the significant 
importance attached to preventing the harm 
caused by hate-promoting expression and the fact 
that the truth defence operates despite the pres¬ 
ence of such harm. The infringement of s. 11(d) 
thus occurs in the context of a statutory and 
practical setting that makes it unworkable to 
require the Crown to prove the falsity of the 
statements in issue, and using the words of Whyte 
I conclude that the reverse onus provision in s. 
319(3)(a), in effect, affords a defence to an 
accused which could not otherwise be made 
available. 


C. Conclusion Respecting Section 3l9(3j(a) 

In sum, having followed this Court’s decision in 
Whyte in deciding that s. 319(3)(a) infringes s. 
11(d) of the Charter, I nonetheless find the 
impugned provision to be justified under s. 1. The 
reverse onus found in the truth defence represents 
the only way in which the defence can be offered 
while still enabling Parliament to prohibit effec¬ 
tively hate-promoting expression through criminal 
legislation; to require that the state prove beyond a 
reasonable doubt the falsity of a statement would 
excuse much of the harmful expressive activity 
caught by s. 319(2) despite minimal proof as to its 
worth. In my opinion, justification for this reverse 


I’alcool au volant, situation que cette Cour a reconnue 
dans d’autres arrets. Bien que [l’al. 258(1 )a)] porte 
effectivement atteinte au droit que garantit l’al. lid) de 
la Charte , il le fait dans un contexte legislatif cm il est 
a irrealiste d’exiger que le ministere public demontre une 
intention de conduire. En fait, la disposition portant 
inversion de la charge de la preuve accorde a l’accuse un 
moyen de defense qu’autrement il ne pourrait invoquer. 

b Dans Parret Whyte, ce n’est qu’apres avoir fait. 
I’historique de la legislation en matiere d’alcool au 
volant et reconnu a la fois le grave danger qifg, 
representait l’alcool au volant pour la societe et l^Sj 
difficultes que susciterait Pobligation pour is 
c ministere public de prouver Pintention de conduire, 
que notre Cour a juge que la presomption lega}§ 
attaquee etait justifiee malgre son incidence sur |g> 
presomption d’innocence. Comme je l’ai deja fa# 
remarquer, des facteurs similaires jouent pour jus- 
d tifier la disposition portant renversement du far- 
deau de preuve, contestee dans le present pourvoi, 
soit notamment Pimportance particuliere attachee 
a la prevention du mal cause par Pexpression 
fomentant la haine et le fait que le moyen de 
defense de veracite peut etre invoque en depit de 
Pexistence d’un tel prejudice. La violation de Pal. 
11 d) se produit done dans un contexte legal et 
pratique ou il est irrealiste d’exiger que le minis- 
j tere public prouve la faussete des declarations en 
cause et, pour reprendre la formule employee dans 
Parret Whyte, je conclus que le renversement du 
fardeau de preuve par Pal. 319(3)a) accorde a 
Paccuse un moyen de defense qu’autrement il ne 
g pourrait invoquer. 

C. Conclusion relative a I'al. 319(3ja) 

En resume, m’etant fonde sur Parret Whyte de 
h notre Cour pour decider que Pal. 319(3)a) viole 
Pal. 11 d) de la Charte, je conclus neanmoins que 
la disposition attaquee est justifiee aux termes de 
Particle premier. Le renversement du fardeau de la 
preuve que comporte le moyen de defense de vera- 
' cite est la seule fapon pour le Parlement d’offrir ce 
moyen de defense tout en proscrivant efficacement 
Pexpression fomentant la haine par des disposi¬ 
tions penales. Exiger que PEtat prouve hors de tout 
j doute raisonnable la faussete d’une declaration 
reviendrait a excuser une bonne partie de Pactivite 
expressive nocive que vise le par. 319(2) meme en 
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onus must therefore reside in the fact that it only 
applies where the Crown has proven beyond a 
reasonable doubt an intent to promote harm-caus¬ 
ing hatred, and in the recognition that excessive 
deference to the possibility that a statement is true « 
will undermine Parliament’s objective. 


IX. Conclusion 

In so far as its purpose is to prohibit the expres¬ 
sion of certain meanings, s. 319(2) of the Criminal 
Code infringes the guarantee of freedom of expres- c 
sion found in s. 2(b) of the Charter. Given the 
importance of Parliament’s purpose in preventing 
the dissemination of hate propaganda and the 
tenuous connection such expression has with s. 
2(b) values, however, I have found the narrowly d 
drawn parameters of s. 319(2) to be justifiable 
under s. 1. Similarly, although the reverse onus 
provision contained in s. 319(3) (a) conflicts with 
the s. 11 (d) presumption of innocence, it can be 
seen as a justifiable means of excusing truthful 
statements without undermining the objective of 
preventing harm caused by the intentional promo¬ 
tion of hatred. 

/ 

Having come to these conclusions, I answer the 
constitutional questions in the following manner: 

1. Is s. 281.2(2) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal g 
Code of Canada, R.S.C., 1985, c. C-46) an infringe¬ 
ment of freedom of expression as guaranteed under s. 
2(b) of the Canadian Charter of Rights and 
Freedoms ? 

Answer : Yes. * 

2. If s. 281.2(2) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal 
Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 2(b) of the Canadian Charter of ■ 
Rights and Freedoms , can it be upheld under s. 1 of 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


Answer: Yes. 


presence d’une preuve minime de sa valeur. A mon 
avis, la justification de ce renversement du fardeau 
de la preuve doit resider dans le fait qu’elle joue 
uniquement dans les cas ou le ministere public a 
prouve hors de tout doute raisonnable l’intention 
de fomenter une haine prejudiciable, et dans la 
reconnaissance qu’en s’arretant trop a la possibilite 
qu’une declaration soit vraie, on risquerait de faire 
obstacle a l’objectif du legislateur. 

IX. Conclusion 

Pour autant qu’il vise & interdire l’expression de 
certaines idees, le par. 319(2) du Code criminel 
viole la garantie de la liberte d’expression enoncee 
a l’al. 2b) de la Charte. Vu 1’importance du but du 
legislateur d’empecher la diffusion de la propa- 
gande haineuse et compte tenu de la faiblesse du 
lien entre cette expression et les valeurs sous-jacen- 
tes a l’al. 2b), je conclus toutefois que la disposi¬ 
tion de portee restreinte qu’est le par, 319(2) est 
justifiable en vertu de Particle premier. De meme, 
bien que le renversement du fardeau de la preuve 
par Pal. 319(3)o) entre en con flit avec la presomp- 
tion d’innocence prevue a Pal. 1 Id), elle peut etre 
consideree comme un moyen justifiable d’excuser 
des declarations vraies sans miner l’objectif de 
prevenir le mal cause par la fomentation intention- 
nelle de la haine. 

Etarit arrive a ces conclusions, je donne aux 
questions constitutionnelles les reponses suivantes: 

1. Le paragraphe 281.2(2) du Code criminel du 
Canada, S.R.C. 1970, ch. C-34 (maintenant le par. 
319(2) du Code criminel du Canada, L.R.C. (1985), 
ch. C-46) porte-t-il atteinte a la liberte d’expression 
garantie par l’al. 2b) de la Charte canadienne des 
droits et libertesl 

Reponse : Oui. 

2. Si le paragraphe 281.2(2) du Code criminel du 
Canada, S.R.C. 1970, ch. C-34 (maintenant le par. 
319(2) du Code criminel du Canada, L.R.C. (1985), 
ch. C-46) porte atteinte a l’al. 2b) de la Charte 
canadienne des droits et libertes, constitue-t-il une 
limite raisonnable imposee par une regie de droit et 
dont la justification puisse se demontrer dans le cadre 
d’une societe libre et democratique, au sens de Parti¬ 
cle premier de la Charte canadienne des droits et 
libertes ? 

Reponse : Oui. 
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3. Is s. 281.2(3)(a) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3)(a) of the Crimi¬ 
nal Code of Canada, R.S.C., 1985, c. C-46) an 
infringement of the right to be presumed innocent, as 
guaranteed under s. 11 {d) of the Canadian Charter 
of Rights and Freedoms '? 

Answer : Yes. 

4. If s. 281.2(3 )(<j) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3 ){a) of the Crimi¬ 
nal Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 1 \ {d) of the Canadian Charter of 
Rights and Freedoms , can it be upheld under s. 1 of 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


Answer : Yes. 

I would thus reverse the decision of the Alberta d 
Court of Appeal and allow the appeal. This case 
should return to the Court of Appeal in order to 
resolve those issues left unexamined by reason of 
its decision to strike down the impugned 
provisions. 

The following are the reasons delivered by 

La Forest J. (dissenting)—I agree with Justice 
McLachlin on the issues respecting freedom of / 
expression and I would accordingly dispose of the 
appeal and answer the first two constitutional 
questions as she does. I find it unnecessary to 
consider the issues respecting the right to be pre¬ 
sumed innocent and, in consequence, to answer the 8 
other constitutional questions. 

The reasons of Sopinka and McLachlin JJ. were 
delivered by h 

McLachlin J. (dissenting)— 

Introduction 

The issue on this appeal is whether ss, 319(2) ' 
and 319(3) of the Criminal Code , R.S.C., 1985, c. 
C-46, creating the offence of unlawfully promoting 
hatred, should be struck down on the ground that 
they infringe the guarantees of free expression and . 
the presumption of innocence embodied in the 
Canadian Charter of Rights and Freedoms. 


3. L’alinea 281.2(3)a) du Code criminel du Canada, 

S.R.C. 1970, ch. C-34 (maintenant Pal. 319(3)o) du 
Code criminel du Canada, L.R.C. (1985), ch, C-46) 
porte-t-il atteinte au droit d’etre presume innocent 
garanti par Pal. llrf) de la Charte canadienne des 
droits et lihertesl 

Reponse : Oui. 

4. Si falinea 281.2(3)a) du Code criminel du Canada, 

S.R.C. 1970, ch. C-34 (maintenant Pal. 319(3)o) dru 
Code criminel du Canada, L.R.C. (1985), ch. C-46) 
porte atteinte a Pal. lltf) de la Charte canadientw 
des droits et liberties , constitue-t-il une limite raison^- 
nablc imposee par une regie de droit et dont faj 
justification puisse se demontrer dans le cadre d’uriEi 
societe libre et democratique, au sens de Particle 
premier de la Charte canadienne des droits & 

libertesl § 

cr> 

Reponse : Oui. 

Je suis en consequence d’avis d’infirmer l’arret 
de la Cour d’appel de PAlberta et d’accueillir le 
pourvoi. L’affaire devrait etre renvoyee a la Cour 
d’appel pour le reglernent des questions qui n’ont 
pas ete examinees en raison de sa decision d’invali- 
der les dispositions attaquees. 

Version francaise des motifs rendus par 

Le juge La Forest (dissident)—Je souscris 
aux motifs du juge McLachlin sur les questions 
relatives a la liberte d’expressibn. Je trancherais 
done le present pourvoi et je repondrais aux deux 
premieres questions constitutionnelles de la facon 
qu’elle propose. J’estime inutile d’examiner les 
questions relatives au droit d’etre presume inno¬ 
cent et done de repondre aux deux autres questions 
constitutionnelles. 

Version francaise des motifs des juges Sopinka 
et McLachlin rendus par 

Le juge McLachlin (dissidente)— 

Introduction 

La question dans le present pourvoi est de savoir 
si les par. 319(2) et (3) du Code criminel, L.R.C. 
(1985), ch. C-46, qui creent Pinfraction de fomen¬ 
tation de la haine, devraient etre invalides pour le 
motif qu’ils violent la garantie de la liberte de¬ 
pression et la presomption d’innocence consacrees 
dans la Charte canadienne des droits et libertes. 
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Mr. Keegstra, a secondary school teacher in 
Eckville, a small town in Alberta, was convicted of 
unlawfully promoting hatred under s. 319(2). The 
evidence established that he had systematically 
denigrated Jews and Judaism in his classes. He 
described Jews by such epithets as “revolution¬ 
ists”, “treacherous”, “imposters”, “communists”, 
“secret”, “sneaky”, “manipulative”, and “decep¬ 
tive”. He taught that the Jewish people are “bar¬ 
baric”, “subversive”, “sadistic”, “materialistic”, 
“money-loving” and “power hungry”. He main¬ 
tained that anyone Jewish must be evil and that 
anyone evil must be Jewish. Not only did he 
maintain these things; he advised the students that 
they must accept his views as true unless they were 
able to contradict them. Moreover, he expected his 
students to regurgitate these notions in essays and 
examinations. If they did so, they received good 
marks. If they did not, their marks were poor. 


Prior to his trial, Mr. Keegstra had applied to a 
judge of the Alberta Court of Queen’s Bench for 
an order quashing the charge on the ground that s. 
319(2) of the Criminal Code violates the right of 
freedom of expression guaranteed by the Charter. 
Quigley J. rejected this contention: (1984), 19 
C.C.C. (3d) 254. He regarded the section, not as a 
limit on freedom of expression, but rather as a 
safeguard promoting freedom of expression. In his 
view, “freedom of expression” in s. 2(b) of the 
Charter does not mean an absolute freedom con¬ 
ferring an unabridged right of speech or expres¬ 
sion. He added that if he were wrong in concluding 
that s. 319(2) did not infringe s. 2(b), he would 
find that the limit was a reasonable one, demonstr¬ 
ably justified in a free and democratic society 
within s. 1 of the Charter. 


The Court of Appeal, however, reversed this 
decision, and quashed the conviction entered at 
trial: (1988), 43 C.C.C. (3d) 150. In its view, s. 
319(2) of the Criminal Code violated the Charter 
in two ways. First, it infringed the presumption of 
innocence by making the truth of statements pro¬ 
moting hatred a defence, but placing the burden of 


Monsieur Keegstra, un professeur d’ecole secon- 
daire a Eckville, une petite ville de l’Alberta, a ete 
reconnu coupable d’avoir fomente la haine en con¬ 
travention du par. 319(2). D’apres la preuve, il 
« avait systematiquement denigre les juifs et le 
judaisme dans ses classes. II designait les juifs par 
des epithetes telles que «revolutionnaristes», «perfi- 
des», «imposteurs», «communistes», «dissimules», 
«sournois», «manipulateurs» et «fourbes». II ensei- 
h gnait que les juifs sont «barbares», «subversifs», 
«sadiques», «materialistes», «cupides» et «avides de 
pouvoir®. II soutenait que tout juif devait etre 
mauvais et que les gens mauvais devaient etre 
c juifs. Non seulement faisait-il ces affirmations, 
mais il disait aussi a ses eleves qu’ils devaient 
accepter ses opinions comme exactes, a rnoins de 
pouvoir les contredire. Il s’attendait en outre a ce 
que ses eleves reprennent ces idees dans leurs 
tl compositions et examens. S’ils le faisaient, ils 
avaient de bonnes notes. S’ils ne le faisaient pas, ils 
avaient de mauvaises notes. 

Avant son proces, M. Keegstra avait demande a 
e un juge de la Cour du Banc de la Reine de 
l’Alberta d’ordonner l’annulation de 1’accusation 
pour le motif que le par. 319(2) du Code criminel 
porte atteinte au droit a la liberte d’expression 
garanti par la Charte. Cet argument a ete rejete 
J par le juge Quigley: (1984), 19 C.C.C. (3d) 254. Il 
considerait ce paragraphe non pas comme une 
restriction de la liberte d’expression mais comme 
une disposition protectrice favorisant la liberte 
g d’expression. Selon lui, «liberte d’expression® a Hal. 
2b) de la Charte ne signifiait aucunement la 
liberte absolue conferant un droit illimite de s’ex- 
primer. 11 a ajoute que, si sa conclusion que le par, 
319(2) ne portait pas atteinte a Hal. 2b) etait 
h erronee, il conclurait qu’il s’agissait d’une limite 
raisonnable dont la justification pouvait se demon- 
trer dans le cadre d’une societe libre et democrati- 
que, au sens de l’article premier de la Charte. 

La Cour d’appel a cependant infirme cette deci¬ 
sion et annule la declaration de culpabilite inscrite 
au proces: (1988), 43 C.C.C. (3d) 150. A son avis, 
le par. 319(2) du Code criminel violait la Charte a 
■ deux titres. Premierement, en faisant de la veracite 
des declarations tendant a fomenter la haine un 
moyen de defense tout en imposant a l’accuse le 
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proving them on the accused. Second, it violated 
the guarantee of free speech in s. 2(b) of the 
Charter. The court, per Kerans J.A., held that 
“imprudent promotion of hatred falls within the 
definition of freedom of expression” (p. 162) in 
that section, and that mistakes of fact by speak¬ 
ers—even by speakers who have no reasonable 
grounds for the mistake—are protected under the 
Charter. 


Nor was the violation saved by s. 1 of the 
Charter, in the opinion of the Court of Appeal. 
“[T]his rule is overly broad”, Kerans J.A. 
observed, pointing out that the section does not 
require that anyone actually come to hate a 
member of the protected group as a result of the 
promotion of hatred by the offender. He accepted 
that the spread of hatred against target groups 
might be justifiably regulated, but found the fact 
that the law criminalizes mere attempts to do so 
and leaves no room for the defence of honest 
mistake precluded its justification as a reasonable 
measure justified in a democratic society. Nor, in 
the view of Kerans J.A., did the values of multicul- 
turalism and equality enshrined in the Charter 
make the limit imposed on free expression by s. 
319(2) of the Criminal Code reasonable under s. 
1. Section 15 is restricted to government action, 
while the concern of s. 319(2) is individual expres¬ 
sion—expression protected by s. 2(b) of the 
Charter. In Kerans J.A.’s view, nothing in the 
Charter suggests a legally enforceable orthodoxy 
in matters of expression. On the contrary, our 
commitment to the marketplace of ideas precludes 
us from presuming that those who promote hatred 
will be successful in fomenting it among the 
majority of Canadians. Moreover, freedom of 
expression is an individual liberty of such impor¬ 
tance that it can be overridden only by an extraor¬ 
dinarily weighty public goal. In the end the Court 
of Appeal held that the Charter protected even 
imprudent promotion of hatred, up to the point 
where it actually caused listeners to hate target 
groups. 


fardeau de la prouver, il portait atteinte a la 
presomption d’innocence. Deuxiemement, il consti- 
tuait une violation de la garantie de liberte de¬ 
pression enoncee a I’al. 2b) de la Charte. Le juge 
a Kerans, au nom de la cour, dit que [traduction] 
«la fomentation imprudente de la haine releve de la 
definition de la liberte depression® (p. 162) aux 
fins de cet alinea, et que les erreurs de fait commi- 
ses par ceux qui s’expriment—meme par ceux dojti, 
h l’erreur n’a aucun fondement raisonnable—bene[L 
cient de la protection de la Charte. 

De plus, selon la Cour d’appel, la violation eh 
question ne peut se justifier en vertu de Tartidjj 
c premier de la Charte. [traduction] «[C]et§ 
regie a une portee trop large* fait remarquer % 
juge Kerans en soulignant que le paragraphe en 
cause n’exige pas que la fomentation de la haine 
par hauteur de l’infraction amene effectivement 
quelqu’un a hair un membre du groupe protege. Il 
convient que la reglementation de la propagation 
de la haine contre des groupes cibles peut etre 
justifiable, mais conclut que le fait que la loi 
e criminalise de simples tentatives sans admettre le 
moyen de defense de Terreur involontaire exclut sa 
justification comme mesure raisonnable justifiee 
dans une societe democratique. Le juge Kerans 
estime en outre que les valeurs du multicultura- 
/ lisme et de Tegalite consacrees dans la Charte ne 
rendent pas raisonnable au sens de Particle pre¬ 
mier la limite imposee a la liberte d’expression par 
le par. 319(2) du Code criminel. L’article 15 ne 
vise que Taction gouvernementale, tandis que le 
8 par. 31.9(2) vise Texpression individuelle—celle 
que protege Tal. 2b) de la Charte. Selon le juge 
Kerans, rien dans la Charte ne laisse supposer 
Texistence en matiere d’expression d’une ortho- 
h doxie a laquelle on peut etre legalement astreint. 
Au contraire, notre adhesion a. la notion du 
marche des idees nous interdit de presumer que les 
fomentateurs de haine parviendront a provoquer 
cette haine chez la majorite des Canadiens. De 
i plus, la liberte d’expression est une liberte indivi¬ 
duelle a ce point capitale que seul peut Temporter 
sur elle un objectif public d’une importance excep- 
tionnelle. La Cour d’appei a decide en derniere 
analyse que la Charte protege meme la fomenta- 
J tion imprudente de la haine jusqu’au point ou elle 
provoque reellement chez certains auditeurs de la 
haine pour les groupes vises. 
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The Crown appeals to this Court.. 

Statutory Provisions 

The respondent was charged under s. 319(2) of a 
the Criminal Code, which provides: 

319. .. . 

(2) Every one who, by communicating statements, 
other than in private conversation, wilfully promotes j 
hatred against any identifiable group is guilty of 

(a) an indictable offence and is liable to imprison¬ 
ment for a term not exceeding two years; or 

( b ) an offence punishable on summary conviction. c 

(3) No person shall be convicted of an offence under 
subsection (2) 

(a) if he establishes that the statements communicat¬ 
ed were true; ^ 

( b ) if, in good faith, he expressed or attempted to 
establish by argument an opinion on a religious 
subject; 

(c) if the statements were relevant to any subject of 
public interest, the discussion of which was for the 
public benefit, and if on reasonable grounds he 
believed them to be true; or 

(d) if, in good faith, he intended to point out, for the 
purpose of removal, matters producing or tending to 
produce feelings of hatred toward an identifiable ' 
group in Canada. 

(6) No proceeding for an offence under subsection 
(2) shall be instituted without the consent of the Attor- g 
ney General. 

(7) In this section, 

“communicating” includes communicating by tele¬ 
phone, broadcasting or other audible or visible means; A 

“identifiable group” has the same meaning as in 
section 318; 

“public place” includes any place to which the public i 
have access as of right or by invitation, express or 
implied: 

“statements” includes words spoken or written or 
recorded electronically or electro-magnetically or j 
otherwise, and gestures, signs or other visible 
representations. 


Le ministere public se pourvoit devant notre 
Cour. 

Les dispositions legislatives 

L’intime a ete inculpe en vertu du par. 319(2) 
du Code criminel, dont void le texte: 

319. . . . 

(2) Quiconque, par la communication de declarations 
autrernent que dans une conversation privee, fomente 
volontairement la haine contre un groupe identifiable est 
coupable: 

a) soit d’un acte criminel et passible d’un emprison- 
ncment maximal de deux ans; 

b) soit d’une infraction punissable sur declaration de 
culpabilite par procedure sommaire. 

(3) Nul ne peut etre declare coupable d’une infrac¬ 
tion prevue au paragraphe (2) dans les cas suivants: 

a) il etablit que les declarations communiquees 
etaient vraies; 

b) il a, de bonne foi, exprime une opinion sur un sujet 
religieux ou tente d’en etablir le bien-fonde par 
discussion; 

c) les declarations se rapportaient a une question 
d’interet public dont l’examen etait fait dans l’interet 
du public et, pour des motifs raisonnables, il les 
croyait vraies; 

d) de bonne foi, il voulait attirer l’attention, afin qu’il 
y soit remedie, sur des questions provoquant ou de 
nature a provoquer des sentiments de haine a I’egard 
d’un groupe identifiable au Canada. 

(6) Il ne peut etre engage de poursuites pour une 
infraction prevue au paragraphe (2) sans le consente- 
ment du procureur general. 

(7) Les definitions qui suivent s’appliquent au present 
article. 

«communiquer» S’entend notamment de la communi¬ 
cation par telephone, radiodiffusion ou autres moyens 
de communication visuelle ou sonore. 

«declarations» S’entend notamment des mots paries, 
ecrits ou enregistres par des moyens electroniques ou 
clectromagnetiques ou autrernent, et des gestes, signes 
ou autres representations visibles. 

«endroit public® Tout lieu auquel le public a acces de 
droit ou sur invitation, expresse ou tacite. 

«groupe identifiable® A le sens que lui donne l’article 
318. 
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“Identifiable group” is defined as follows: 

318. ... 

(4) In this section, “identifiable group” means any 
section of the public distinguished by colour, race, reli- 
gion or ethnic origin. 

It will be observed that what is prohibited is the 
wilful promotion of hatred of identifiable groups. 
Casual slips of the tongue are not actionable. On h 
the other hand, it is not necessary that the state¬ 
ments actually have the effect of promoting 
hatred. Truth is a defence, but the burden of 
establishing it lies on the accused. 

C 

This provision must be tested against the princi¬ 
ples established in the Charter , and in particular, 
the following sections: 

1. The Canadian Charter of Rights and Freedoms “ 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 

be demonstrably justified in a free and democratic 
society. 

e 

2. Everyone has the following fundamental freedoms: 

(b) freedom of thought, belief, opinion and expres¬ 
sion, including freedom of the press and other media / 
of communication; 

11. Any person charged with an offence has the right 

(d) to be presumed innocent until proven guilty g 
according to law in a fair and public hearing by an 
independent and impartial tribunal; 

15. (1) Every individual is equal before and under 
the law and has the right to the equal protection and h 
equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, nation¬ 
al or ethnic origin, colour, religion, sex, age or mental or 
physical disability. 

i 

27. This Charter shall be interpreted in a manner 
consistent with the preservation and enhancement of the 
multicultural heritage of Canadians. 

Issues j 

The issues are the following: 


L’expression «groupe identifiable)) est ainsi defini: 

318. . . . 

(4) Au present article, «groupe identifiable)) designe 
toute section du public qui se differencie des autres par 
la couleur, la race, la religion ou 1’origine ethnique, 

On peut constater que ce qui est interdit e’est la 
fomentation volontaire de la haine contre des grou- 
pes identifiables. De simples lapsus ne donnent pas 
lieu a des poursuites. Par ailleurs, il n’est pq§> 
necessaire que les declarations aient reellemerfE 
pour effet de fomenter la haine. La veracite est u$j 
moyen de defense, mais e’est a l’accuse qu’ifc 
incombe de l’etablir. 

co 

O 

La disposition en cause doit etre examinee a \z> 
lumiere des principes enonces dans la Charts] 
notamment aux articles suivants: 

1. La Charte canadienne des droits et libertes garan- 
tit les droits et libertes qui y sont enonces. Us ne peuvent 
etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe libre et 
democratique. 

2. Chacun a les libertes fondamentales suivantes: 

b ) liberte de pens6e, de croyance, d’opinion et de¬ 
pression, y compris la liberte de la presse et des autres 
rnoyens de communication; 

11. Tout inculpe a le droit; 

d) d’etre presume innocent tant qu’il n’est pas declare 
coupable, conformement a la loi, par un tribunal 
independanl et impartial a l’issue d’un proces public 
et equitable; 

15. (1) La loi ne fait acception de personne et s’ap- 
plique egalement a tous, et tous ont droit a la meine 
protection et au meme benefice de la loi, independam- 
ment de toute discrimination, notamment des discrimi¬ 
nations fondees sur la race, l’origine nationale ou ethni¬ 
que, la couleur, la religion, le sexe, l’age ou les 
deficiences mentales ou physiques. 

27. Toute interpretation de la presente charte doit 
concorder avec l’objectif de promouvoir le maintien et la 
valorisation du patrimoine multiculturel des Canadiens. 

Les questions en litige 

Le litige' porte sur les questions suivantes: 
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1. Does s. 319(2) of the Criminal .Code breach s. 

2 (b) of the Charter'1 

2. Do ss. 319(2) and 319(3) of the Criminal Code 

breach s. 1 i (d) of the Charter ? a 

3. If the answer to either questions 1 or 2 is 
affirmative, can the infringements be justified 
under s. 1 of the Charter ? 

b 

The following constitutional questions stated by 
Dickson C.J. reflect these issues: 

1. Is s. 281.2(2) of the Criminal Code of Canada, c 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal 
Code of Canada, R.S.C, 1985, c. C-46) an infringe¬ 
ment of freedom of expression as guaranteed under s. 

2(/;) of the Canadian Charter of Rights and 
Freedoms ? ^ 

2. If s. 281.2(2) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal 
Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 2(h) of the Canadian Charter of 
Rights and Freedoms, can it be upheld under s. 1 of e 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


3. Is s. 281.2(3)(a) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3)(o) of the Crimi¬ 
nal Code of Canada, R.S.C., 1985, c. C-46) an 
infringement of the right to be presumed innocent, as 
guaranteed under s. 11 (d) of the Canadian Charter „ 
of Rights and Freedoms '? 

4. If s. 281.2(3)(a) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3)(a) of the Crimi¬ 
nal Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 1I(r/) of the Canadian Charter of h 
Rights and Freedoms , can it be upheld under s. 1 of 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


Analysis 

1. Background 

This case poses questions of great importance 
and difficulty. In order to situate them in their 


1. Le paragraphe 319(2) du Code criminel viole 1 
t-il l’al. 2b) de la Chartel 

2. Les paragraphes 319(2) et (3) du Code crimi- 
nel violent-ils l’al. 1 It/) de la Char tel 

3. Si la reponse a Pune ou Pautre des deux premie¬ 
res questions est affirmative, les violations peu- 
vent-elles etre justifies en vertu de Particle 
premier de la Chartel 

Ces questions sont refletees dans les questions 

constitutionnelles formulees par le juge en chef 

Dickson: 

1. Le paragraphe 281.2(2) du Code criminel du 
Canada, S.R.C. 1970, ch. C-34 (maintenant le par. 
319(2) du Code criminel du Canada, L.R.C. (1985), 
ch. C-46) porte-t-il atteinte a la liberie d’expression 
garantie par l’al. 2b) de la Charte canadienne des 
droits et libertesl 

2. Si le paragraphe 281.2(2) du Code criminel du 
Canada, S.R.C. 1970, ch. C-34 (maintenant le par. 
319(2) du Code criminel du Canada, L.R.C. (1985), 
ch. C-46) porte atteinte a Pal. 2b) de la Charte 
canadienne des droits et libertes, constitue-t-il une 
Iimite raisonnable imposee par une regie de droit et 
dont la justification puisse se demontrer dans le cadre 
d’une societe libre et democratique, au sens de Parti¬ 
cle premier de la Charte canadienne des droits et 
libertesl 

3. L’alinea 281.2(3)a) du Code criminel du Canada, 
S.R.C. 1970, ch. C-34 (maintenant Pal. 319(3)a) du 
Code criminel du Canada, L.R.C. (1985), ch. C-46) 
porte-t-il atteinte au droit d’etre presume innocent 
garanti par Pal. llr/) de la Charte canadienne des 
droits et libertesl . 

4. Si I’alinea 281.2(3)a) du Code criminel du Canada, 

S.R.C. 1970, ch. C-34 (maintenant Pal. 319(3)a) du 
Code criminel du Canada, L.R.C. (1985), ch. C-46) 
porte atteinte a Pal. II d) de la Charte canadienne 
des droits et libertes , constitue-t-il une Iimite raison¬ 
nable imposee par une regie de droit et dont la 
justification puisse se demontrer dans le cadre d’une 
societe libre et democratique, au sens de Particle 
premier de la Charte canadienne des droits et 
libertesl 

Analyse 

I. Contexte 

Cette instance souleve des questions tres impor- 

tantes et tres difficiles. Afin de les.situer dans un 
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proper context, I preface my analysis of the issues 
with a brief philosophical and historical perspec¬ 
tive of the role of free expression in our society, 
both in general terms and in relation to hate 
propaganda. 

A. A Philosophical View of Freedom of Expre s¬ 

sion and the Charter 

Various philosophical justifications exist for 
freedom of expression. Some of these posit free 
expression as a means to other ends. Others see 
freedom of expression as an end in itself. 

Salient among the justifications for free expres¬ 
sion in the first category is the postulate that the 
freedom is instrumental in promoting the free flow 
of ideas essential to political democracy and the 
functioning of democratic institutions. This is 
sometimes referred to as the political process 
rationale: see A. W. MacKay, “Freedom of 
Expression: Is It All Just Talk?” (1989), 68 Can. 
Bar Rev. 713. The locus classicas of this rationale 
is A. Meiklejohn, Free Speech and its Relation to 
Self-Government (1948). 

A corollary of the view that expression must be 
free because of its role in the political process is 
that only expression relating to the political pro¬ 
cess is worthy of constitutional protection. How¬ 
ever, within these limits protection for expression 
is said to be absolute. The political process 
rationale has played a significant role in the de¬ 
velopment of First Amendment doctrine in the 
United States, and various justices of the U.S. 
Supreme Court (though never a majority) have 
embraced its theory that protection of speech is 
absolute within these restricted bounds. Its impor¬ 
tance has also been affirmed by Canadian courts, 
both before and since the advent of the Charter. 


A variant on the political process theory ascribes 
to freedom of expression a central role as the 
pivotal freedom on which all others depend. With¬ 
out the freedom to comment and criticize, other 
fundamental rights and freedoms may be subvert- 


contexte approprie, je presente en guise de preface 
a mon analyse des questions en litige un bref 
apercu philosophique et historique du role de la 
liberte d’expression dans notre societe, tant d’un 
a point de vue general que par rapport a la propa- 
gande haineuse. 

A. Une vue philosophique de la liberte d’expres¬ 

sion et la Charte 

h II existe diverses justifications philosophiques dfe3 
la liberte d’expression. Certaines placent la liberte 
d’expression parmi les moyens d’atteindre d’autre^T 
fins. D’autres la voient comme une fin en soi. 

□ 

c Parmi les justifications de la liberte d’expressioi^ 
qui tombent dans la premiere categorie, la plifs 5 
remarquable soutient que cette liberte contribue 8 
favoriser le libre echange d’idees qui est indispenV 
, sable a la democratic et au fonctionnement des 

d y 

institutions democratiques. C’est ce qu’on appelle 
parfois la justification fondee sur le processus poli¬ 
tique: voir A. W. MacKay, «Freedom of Expres¬ 
sion: Is It All Just Talk?# (1989), 68 R. du B. can. 
e 713. L’enonce classique de cette justification se 
trouve dans A. Meiklejohn, Free Speech and its 
Relation to Self-Government (1948). 

Le point de vue selon lequel la liberte d’expres- 
f sion s’impose en raison de son role dans le proces¬ 
sus politique a pour corollaire que seule merite la 
protection constitutionnelle 1’expression se rappor- 
tant au processus politique. Toutefois l’expression, 
dit-on, beneficie d’une protection absolue a l’inte- 
& rieur de ces limites. La justification fondee sur le 
processus politique a joue un role important dans 
1’evolution de l’interpretalion du Premier amende- 
ment aux Etats-Unis, et plusieurs juges de la Cour 
supreme des Etats-Unis (qui n’ont cependant 
1 jamais ete majoritaires) ont adopte la theorie du 
caractere absolu de la protection de 1’expression 
dans ces limites precises. L’importance de cette 
justification a egalement ete affirmee par des tri- 
,■ bunaux canadiens, avant comme apres Pentree en 
vigueur de la Charte. 

Une variante de la theorie relative au processus 
politique attribue a la liberte d’expression un role 
j crucial en ce qu’elle serait la liberte cle dont 
dependent toutes les autres. En effet, sans la 
liberte de ■ commenter et de critiquer, d’autres 
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ed by the state. This argument gives freedom of 
expression an enhanced status in relation to other 
rights. 

The validity of the political process rationale for 
freedom of expression is undeniable. It is, however, 
limited. It justifies only a relatively narrow sector 
of free expression—one much narrower than either 
the wording of the First Amendment or s. 2(b) of 
the Charter would suggest. 

Another venerable rationale for freedom of 
expression (dating at least to Milton’s Areopagiti- 
ca in 1644) is that it is an essential precondition of 
the search for truth. Like the political process 
model, this model is instrumental in outlook. Free¬ 
dom of expression is seen as a means of promoting 
a “marketplace of ideas”, in which competing 
ideas vie for supremacy to the end of attaining the 
truth. The “marketplace of ideas” metaphor was 
coined by Justice Oliver Wendell Holmes, in his 
famous dissent in Abrams v. United States, 250 
U.S. 616 (1919). This approach, however, has 
been criticized on the ground that there is no 
guarantee that the free expression of ideas will in 
fact lead.to the truth. Indeed, as history attests, it 
is quite possible that dangerous, destructive and 
inherently untrue ideas may prevail, at least in the 
short run. 


Notwithstanding the cogency of this critique, it 
does not negate the essential validity of the notion 
of the value of the marketplace of ideas. While 
freedom of expression provides no guarantee that 
the truth will always prevail, it still can be argued 
that it assists in promoting the truth in ways which 
would be impossible without the freedom. One 
need only look to societies where free expression 
has been curtailed to see the adverse effects both 
on truth and on human creativity. It is no coinci¬ 
dence that in societies where freedom of expression 
is severely restricted truth is often replaced by the 
coerced propagation of ideas that may have little 
relevance to the problems which the society actual¬ 
ly faces. Nor is it a coincidence that industry, 


droits et libertes fondamentaux pourraient etre 
aneantis par l’Etat. Cet argument privilegie done 
la liberte d’expression par rapport aux autres 
droits. 

a 

La legitimite de la justification de la liberte 
d’expression fondee sur le processus politique est 
incontestable. Elle a toutefois ses limites. Elle ne 
justifie en fait qu’un aspect relativement restreint 
h de la liberte d’expression—bien plus restreint que; 
ce qui semble se degager du texte du PremierO 
amendement ou de I’al. 2b) de la Charte. 

CN 

Une autre venerable justification de la liberte— 
d’expression (qui remonte au moins a de VAreopa- g 
gitica de Milton en 1644) dit qu’elle est un preala-O 
ble essentiel de la recherche de la verite. Ce§ 
modele, comme celui base sur le processus politi-? 
d que, part d’un point de vue instrumentaliste. La 
liberte d’expression est perque comme un moyen 
de favoriser un «marche des idees» ou des idees 
rivales se disputent la suprematie afin de faire 
surgir la verite. La metaphore du umarche des 
e idees* a ete forgee par le juge Oliver Wendell 
Holmes dans sa celebre dissidence de l’arret 
Abrams v. United States, 250 U.S. 616 (1919). On 
a toutefois reproche a cette justification qu’elle 
n’offre aucune garantie que la libre expression 
d’idees conduira vraiment a la verite. En fait, 
comme l’Histoire le demontre, il est tres possible 
que des idees dangereuses, destructrices et fonda- 
mentalement fausses prevalent, du moins a court 
„ terme. 

Malgre sa force, cette critique ne detruit pas la 
justesse essentielle de la notion de la valeur du 
marche des idees. Si la liberte d’expression ne 
h donne aucune garantie que la verite 1’emportera 
toujours , on peut tout de meme soutenir qu’elle 
contribue, de faqons qui seraient impossibles en 
son absence, a favoriser la recherche de la verite. II 
suffit de prendre le cas de societes qui ont restreint 
' la liberte d’expression pour constater combien en 
souffrent a la fois la verite et la creativite 
humaine. Ce n’est pas par coincidence que, dans 
des societes ou la liberte d’expression est severe- 
■ ment limitee, la verite fait souvent place a la 
propagation forcee d’idees qui peuvent n’avoir que 
peu de rapport avec les problemes reels de ces 
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economic development and scientific and artistic 
creativity may stagnate in such societies. 


Moreover, to confine the justification for 
guaranteeing freedom of expression to the promo¬ 
tion of truth is arguably wrong, because however 
important truth may be, certain opinions are inca¬ 
pable of being proven either true or false. Many 
ideas and expressions which cannot be verified are 
valuable. Such considerations convince me that 
freedom of expression can be justified at least in 
part on the basis that it promotes the “market¬ 
place of ideas” and hence a more relevant, vibrant 
and progressive society. 

But freedom of expression may be viewed as 
more than a means to other ends. Many assert that 
free expression is an end in itself, a value essential 
to the sort of society we wish to preserve. This view 
holds that freedom of expression “derives from the 
widely accepted premise of Western thought that 
the proper end of man is the realization of his 
character and potentialities as a human being”. It 
follows from this premise that all persons have the 
right to form their own beliefs and opinions, and to 
express them. “For expression is an integral part of 
the development of ideas, of mental exploration 
and of the affirmation of self’: T. I. Emerson, 
“Toward a General Theory of the First Amend¬ 
ment” (1963), 72 Yale L.J. 877, at p. 879. It is 
demeaning of freedom of expression and wrong, 
the proponents of this view argue, to conceive the 
right only in terms of the ends it may assist in 
achieving. “[l]t is not a general measure of the 
individual’s right to freedom of expression that any 
particular exercise of the right may be thought to 
promote or retard other goals of the society” (p. 
880). Freedom of expression is seen as worth 
preserving for its own intrinsic value. 


Those who assert that freedom of expression is 
worth protecting for its intrinsic value to the self- 
realization of both speaker and listener tend to 


societes. Ce n’est pas une coincidence non plus que 
le developpement industriel et economique ainsi 
que la creativite scientifique et artistique soient 
freinds dans ces societes. 

a 

On peut soutenir par ailleurs que c’est une 
erreur de limiter la justification de la liberte de¬ 
pression a la promotion de la verite, car pour 
importante que la verite puisse etre, il est impossi- 
b ble de prouver que certaines opinions sont vraie^- 
ou fausses. Maintes idees et expressions qui nej 
peuvent etre verifiees ont neanmoins de la valeurw 
Ces considerations me convainquent que la liberty 
depression peut se justifier, en partie du moins^ 
c par le fait qu’elle favorise le «marche des idees» et 
permet ainsi la creation d’une societe plus actuelleP 
plus dynamique et plus progressive. 

cr> 

La liberte d’expression peut toutefois etre" 
d percue comme davantage qu’un moyen d’atteindre 
d’autres fins. Nombreux sont ceux qui affirment 
en effet que la liberte d’expression est une fin en 
soi, une valeur essentielle au type de societe que 
nous souhaitons preserver. Suivant ce point de vue, 
la liberte d’expression [traduction] «est derivee 
de la premisse generalement acceptee en Occident 
que la veritable finalite de l’homme est l’epanouis- 
sement de son caractere et la realisation de toutes 
f ses possibilites d’etre humain». II decoule de cette 
premisse que chacun a le droit de former ses 
propres croyances et opinions et de les exprimer. 
[traduction] «Car 1’expression est partie inte- 
grante du developpement des idees, de 1’explora- 
g tion intellectuelle et de l’affirmation de soi»: T. I. 
Emerson, «Toward a General Theory of the First 
Amendment)) (1963), 72 Yale L.J. 877, a la p. 879. 
C’est devaloriser la liberte d’expression et c’est une 
erreur selon les tenants de ce point de vue, de 
h concevoir ce droit en fonction uniquement des fins 
qu’il peut nous aider a atteindre. [traduction] 
«[L]e fait qu’un exercice particular du droit peut 
etre considere favoriser ou retarder la realisation 
i d’autres buts collectifs n’est pas la mesure generale 
de la liberte d’expression d’une personne* (p. 880). 
La liberte d’expression vaut la peine d’etre sauve- 
gardee en raison de sa valeur intrinseque. 

Ceux qui affirment que la liberte d’expression 
vaut la peine d’etre protegee pour sa valeur intrin¬ 
seque comme moyen de realiser l’epanouissement 
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combine this rationale with others.- (See for exam¬ 
ple Emerson, op. cit., at pp. 879-80 and L. Tribe, 
American Constitutional Law (2nd ed. 1988), at 
pp. 785-89.) On its own, this justification for free 
expression is arguably too broad and amorphous to 
found constitutional principle. Furthermore, it 
does not answer the question of why expression 
should be deserving of special constitutional status, 
while other self-fulfilling activities are not. Never¬ 
theless, an emphasis on the intrinsic value of free¬ 
dom of expression provides a useful supplement to 
the more utilitarian rationales, justifying, for 
example, forms of artistic expression which some 
might otherwise be tempted to exclude. 


Arguments based on intrinsic value and practi¬ 
cal consequences are married in the thought of F. 
Schauer (Free Speech: A Philosophical Enquiry 
(1982)). Rather than evaluating expression to see 
why it might be worthy of protection, Schauer 
evaluates the reasons why a government might 
attempt to limit expression. Schauer points out 
that throughout history, attempts to restrict 
expression have accounted for a disproportionate 
share of governmental blunders—from the con¬ 
demnation of Galileo for suggesting the earth is 
round to the suppression as “obscene” of many 
great works of art. Professor Schauer explains this 
peculiar inability of censoring governments to 
avoid mistakes by the fact that, in limiting expres¬ 
sion, governments often act as judge in their own 
cause. They have an interest in stilling criticism of 
themselves, or even in enhancing their own 
popularity by silencing unpopular expression. 
These motives may render them unable to careful¬ 
ly weigh the advantages and disadvantages of sup¬ 
pression in many instances. That is not to say that 
it is always illegitimate for governments to curtail 
expression, but government attempts to do so must 
prima facie be viewed with suspicion. 


Schauer’s approach reminds us that no one 
rationale provides the last word on freedom of 


tant de celui qui s’exprime que de 1’auditeur, ont 
tendance a her cette justification a d’autres. (Voir, 
par exemple, Emerson, loc. cit., aux pp. 879 et 
88.0, et L. Tribe, American Constitutional Law (2 C 
a ed. 1988), aux pp. 785 a 789.) Prise isolement, 
cette justification de la libre expression est peut- 
etre trop large et trop imprecise pour fonder un 
principe constitutionnel. En outre, elle n'explique 
pas pourquoi Pexpression merite un statut consti- 
* tutionnel particulier et non certaines autres activi-o 
tes d’epanouissement personnel. Neanmoins, l’im-^ 
portance donnee a la valeur intrinseque de lajZJf 
liberte d’expression est un complement utile autT] 
justifications de caractere plus utilitaires quD 
admettent, par exemple, certaines formes d’expres-ro 
sion artistique que certains pourraient autrement^ 
etre tentes d'exclure. 

d Dans la pensee de F. Schauer (Free Speech: A 
Philosophical Enquiry (1982)), les arguments 
fondes sur la valeur intrinseque se marient a ceux 
fondes sur les consequences pratiques. Plutot que 
d’evaluer Pexpression pour voir pourquoi elle pour- 
e rait meriter la protection, Schauer considere les 
raisons susceptibles d’amener un gouvernement a 
essayer de limiter Pexpression. L’histoire demon- 
tre, souligne Schauer, que les tentatives de restric- 
tion de Pexpression figurent en nombre dispropor- 
tionne parmi les bevues gouvernementales—de la 
condamnation de Galilee pour avoir affirme que la 
Terre est ronde jusqu’a la suppression de grandes 
oeuvres d’art jugees «obscenes». Le professeur 
„ Schauer explique cette curieuse incapacity des 
gouvernements qui pratiquent la censure d’eviter 
les erreurs par le fait qu’en limitant Pexpression les 
gouvernements se constituent souvent juge et 
partie. I Is ont interet a faire taire les critiques a 
A leur endroit, ou meme a augmenter leur propre 
popularite en etouffant Pexpression impopulaire. 
Ces mobiles les metlent souvent dans Pimpossibi- 
lite de bien peser le pour ct le contre de la suppres¬ 
sion. Cela ne veut pas dire qu'il est toujours illegi- 
' time de la part des gouvernements d’imposer des 
restrictions a Pexpression, mais toute tentative de 
ce genre de la part d’un gouvernement doit a 
premiere vue eveiller la suspicion. 

J Le raisonnement de Schauer nous rappelle 
qu'aucune justification n'est definitive en matiere 
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expression. Indeed, it seems likely that theories 
about freedom of expression will continue to 
develop. 

How do these diverse justifications of freedom 
of expression relate to s. 2(b) of the Charter ? 
First, it may be noted that the broad wording of s. 
2(b) of the Charter is arguably inconsistent with a 
justification based on a single facet of free expres¬ 
sion. This suggests that there is no need to adopt 
any one definitive justification for freedom of 
expression. Different justifications for freedom of 
expression may assume varying degrees of impor¬ 
tance in different fact situations. However, each of 
the above rationales is capable of providing guid¬ 
ance as to the scope and content of s. 2(b). 


The interpretation which has been placed on s. 
2(b) of the Charter confirms the relevance of both 
instrumental and intrinsic justifications for free 
expression. This Court has adopted a purposive 
approach in construing the rights and freedoms 
guaranteed by the Charter. When placed in the 
context of the judicial history of freedom of 
expression in Canada, it suggests that it is appro¬ 
priate to consider the ends which freedom of 
speech may serve in determining its scope and the 
justifiability of infringements upon it. These ends 
include the maintenance of our democratic rights 
and the benefits to be gained from the pursuit of 
truth and creativity in science, art, industry and 
other endeavours. At the same time, the emphasis 
which this Court has placed upon the inherent 
dignity of the individual in interpreting Charter 
guarantees suggests that the rationale of self-actu¬ 
alization should also play an important part in 
decisions under s. 2(b) of the Charter. 


In accordance with this eclectic approach, the 
Court in Irwin Toy Ltd. v. Quebec (Attorney Gen¬ 
eral), [1989] 1 S.C.R. 927, identified three values 
as underlying the guarantee of freedom of expres¬ 
sion in s. 2(b) of the Charter: the value of seeking 
and attaining truth; the value of participation in 
social and political decision-making; and individu¬ 
al self-fulfillment and human flourishing. 


de liberte depression. En fait, il est probable que 
des theories relatives a la liberte d’expression con- 
tinueront a se developper. 

a En quoi ces diverses justifications de la liberte 
d’expression se rapportent-elles a l’al. 2b) de la 
Charted On peut souligner d’abord que la portee 
large du texte de Hal. 2b) de la Charte est peut- 
h etre incompatible avec une justification fondee sur 
une seule facette de la liberte d’expression. Cela 
laisse supposer qu’il n’est pas besoin d'adopter un££l 
justification definitive de la liberte d’expressiorgj 
Differentes justifications de la liberte d’expressiocc 
c peuvent prendre divers degres d’importance danse 
differentes situations. Toutefois, chacune des justio 
fications susmentionnees peut nous eclairer sur lg 
portee et le contenu de Hal. 2b). 

L’interpretation qui a ete donnee a Hal. 2b) de la 
Charte confirme la pertinence des justifications de 
la liberte d’expression selon sa valeur tant instru- 
mentale qu’intrinseque. Notre Cour interprete les 
e droits et libertes garantis par la Charte en fonction 
de l’objet vise. Dans le contexte de l’histoire judi- 
ciaire de la liberte d’expression au Canada, cela 
permet de penser qu’il y a lieu, dans la determina¬ 
tion de sa portee et du caractere justifiable de sa 
/ restriction, de tenir compte des fins pouvant etre 
servies par la liberte de parole. Ces fins compren- 
nent le maintien de nos droits democratiques et les 
avantages de la creativite et de la recherche de la 
verite dans les sciences, dans l’art, dans l’industrie 
8 et dans d’autres domaines. En meme temps, l’im- 
portance que notre Cour a attachee a la dignite 
intrinseque de Pindividu en interpretant les droits 
et libertes garantis par la Charte indique que la 
A justification qu’est l’epanouissement personnel doit 
jouer un role de premier plan dans les decisions 
fondees sur Hal. 2b) de la Charte. 

En conformite avec cette approche eclectique, 

1 notre Cour dans l’arret Irwin Toy Ltd. c. Quebec 
(Procureur general), [1989] 1 R.C.S. 927, a enu- 
mere trois valeurs qui sous-tendent la garantie de 
liberte d’expression enoncee a Hal. 2b) de la 
j Charte: la recherche de la verite; la participation a 
la prise de decisions d’interet social et politique; et 
Penrichissement et l’epanouissement personnels. 
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Free expression is a fundamental value in our 
society for any and all of these reasons. Neverthe¬ 
less, it is not an absolute value. Like other liberties 
which we prize so highly, freedom of expression 
must in certain circumstances give way to counter¬ 
vailing considerations. The question is always one 
of balance. Freedom of expression protects certain 
values which we consider fundamental—democra¬ 
cy, a vital, vibrant and creative culture, the dignity 
of the individual. At the same time, free expression 
may put other values at risk. It may harm reputa¬ 
tions, incite acts of violence. It may be abused to 
undermine our fundamental governmental institu¬ 
tions and undercut racial and social harmony. The 
law may legitimately trench on freedom of expres¬ 
sion where the value of free expression is out¬ 
weighed by the risks engendered by allowing free¬ 
dom of expression. 


The framers of the Charter recognized both the 
fundamental nature of freedom of expression and 
the necessity of sometimes limiting it where the 
risks it poses are too great for society to tolerate. 
Its importance is reflected in the broad and 
untrammelled definition of expression embodied in 
s. 2 (b). The guarantee of free expression is not 
internally limited as are certain other Charter 
rights (e.g., s. 8 of the Charter ) or as are the 
equivalent guarantees in the European Convention 
for the Protection of Hitman Rights and Funda¬ 
mental Freedoms, 213 U.N.T.S. 221 (1950), and 
the International Covenant on Civil and Political 
Rights, 999 U.N.T.S. 171 (1966). The guarantees 
of free expression in those documents explicitly 
permit a wide variety of limitations on free expres¬ 
sion—limitations which the person asserting the 
right of free expression must observe. By contrast, 
the Canadian guarantee of free expression is more 
comprehensive. The provision is a very broad guar¬ 
antee, and all expression is prima facie protected. 
Any infringement must be justified by the state 
under s. 1. Moreover, as will be observed infra, 
freedom of expression had achieved a near-consti¬ 
tutional status in Canada long before its specific 
entrenchment by the Charter. All this suggests 
that the framers of the Charter envisaged freedom 


Pour toutes ces raisons et chacune d’elles, la 
liberte d’expression est une valeur fondamentale 
dans notre societe. Cette valeur n’est pourtant pas 
ab.solue. Comme d’autres libertes auxquelles nous 
a attachons tant de prix, la liberte d’expression doit 
dans certaines circonstances ceder le pas a des 
considerations opposees. II s’agit toujours d’une 
question d'equilibre. La liberte d’expression pro¬ 
tege certaines valeurs que nous tenons pour fonda- 
h mentales—la democratic, une culture vivante,o 
dynamique et creative, et la dignite de l'individu. 11^ 
se peut neanmoins que la liberte d’expression com-^jT 
promette d’autres valeurs. El le peut en effet nuire^ 
c a des reputations et inciter a la violence. On peutHi 
en abuser dans le but de saper nos institutions to 
politiques fondamentales et de miner 1’harmoniel 
raciale et sociale. Le Iegislateur peut legitimementg 
porter atteinte a la liberte d’expression dans un cas' - 
d ou les risques inherents a cette liberte l’emportent 
sur sa valeur. 

Les redacteurs de la Charte ont reconnu a la fois 
e le caractere fondamental de la liberte d’expression 
et la necessite d’y imposer parfois des limites 
lorsque les risques qu’elle pose sont trop grands 
pour etre toleres par la societe. Son importance est 
refletee dans la definition large et sans restriction 
f du mot ((expression* a I’al. 2b). La garantie de 
liberte d’expression, a la difference de certains 
autres droits conferes par la Charte (par exemple, 
I’art. 8 de la Charte) ou contrairement aux garan- 
ties analogues enoncees dans la Convention euro- 
peenne de sauvegarde des droits de I’homme et 
des libertes fondamentales , 213 R.T.N.U. 221 
(1950), et dans le Pacte international relatif aux 
droits civils et politiques , 999 R.T.N.U. 171 
It (1966), n’est assujettie a aucune limitation decou- 
lant de son texte meme. La garantie de liberte 
d’expression dans ces documents autorise explicite- 
ment une grande variete de restrictions a cette 
liberte—restrictions que la personne invoquant le 
' droit a la libre expression doit respecter. La garan¬ 
tie canadienne de la liberte d’expression, au con- 
traire, est plus globale. La disposition prevoit une 
garantie tres large et toute expression beneficie a 
■ premiere vue d’une protection. Toute derogation 
doit etre justifiee par l’Etat en vertu de 1’article 
premier. De plus, comme je le fais observer ci- 
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of expression as a comprehensive, fundamental 
right of great importance. 


At the same time, the Charter permits freedom 
of speech to be restricted by law where this is 
justified by the . need to protect more important 
countervailing values. Thus the broad guarantee of 
freedom of expression in s. 2{b) of the Charter is 
made subject to s. 1 which permits such reasonable 
limitations on the right as may be justified in a 
free and democratic society. 

B. The Historical Perspective 

Freedom of speech and the press had acquired 
quasi-constitutional status well before the adoption 
of the Charter in 1982. In a series of cases dealing 
with legislation passed by repressive provincial 
regimes, the Supreme Court endorsed the proposi¬ 
tion that the right to express political ideas could 
not be trammelled by the legislatures: see 
MacKay, op. cit., at pp. 715-16. 

The focus of these decisions was the division of 
powers between the provinces and the federal gov¬ 
ernment. The Alberta Press reference (Reference 
re Alberta Statutes. [1938] S.C.R. 100) provides a 
good example. At issue was a bill introduced by 
the Alberta Legislature to compel newspapers to 
disclose their sources of news information and to 
print government statements correcting previous 
articles. The bill was struck down on the basis that 
the province had no jurisdiction over the free 
working of the political institutions of the state. 
Political expression, vital to the country as a 
whole, could not be limited by provincial 
legislation. 

This approach to free expression was accepted 
and amplified by some judges of this Court in 
Saumur v. City of Quebec, [1953] 2 S.C.R. 299, 
and Switzman v. Elbling, [1957] S.C.R. 285. 
Rand J. and Abbott J. spoke of an implied bill of 


apres, la liberte d’expression avait acquis un statut 
quasi constitutionnel au Canada, bien avant d’etre 
consacree expressement par la Charte. Tout cela 
permet de penser que les redacteurs de la Charte 
a ont envisage la liberte d’expression comme un droit 
fondamental de vaste portee et de grande 
importance. 

La Charte permet neanmoins la restriction de la 
b liberte d’expression par une regie de droit lorsquo 
cela se justifie par la necessite de proteger des 
valcurs opposees plus importantes. Ainsi, la garan^f 
tie large de la liberte d’expression a l’al. 2b) de lTj] 
Charte est assujettie a Particle premier qui permeC 
c que ce droit soit restreint dans des limites raison-ro 
nables dont la justification peut se demontrer dang 
le cadre d’une societe libre et democratique. 

B. La perspective historique 
d 

La liberte d’expression et la liberte de la presse 
avaient acquis un statut quasi constitutionnel bien 
avant l’adoption de la Charte en 1982. Dans une 
serie d’arrets concernant des mesures legislatives 
e prises par des regimes provinciaux repressifs, la 
Cour supreme a donne son aval a la these selon 
laquelle le droit d’exprimer des idees politiques ne 
pouvait etre limite par les legislateurs provinciaux: 
voir MacKay, loc. cit., aux pp. 715 et 716. 

/ 

Ces arrets visaient principalement le partage des 
competences entre les provinces et le gouverne- 
ment federal. Le renvoi relatif a la presse alber- 
taine (Reference re Alberta Statutes, [1938] 
g R.C.S. 100) en est un bon exemple. Le litige 
portait. sur un projet de loi depose devant la legis¬ 
lature de l’Alberta, qui visait a contraindre les 
journaux a divulguer les sources de leurs nouvelles 
et a publier les declarations du gouvernement cor- 
' rigeant des articles anterieurs. Ce projet de loi a 
ete declare invalide au motif que la province 
n'avait pas competence sur le libre fonctionnement 
des institutions politiques de l’Etat.'L’expression 
j politique, vitale pour l’ensemble du pays, ne pou¬ 
vait ctre limitee par un texte legislatif provincial. 

Cette position a 1’egard de la liberte d’expression 
, a ete acceptee et developpee par certains juges de 
. notre Cour dans les arrets Saumur v. City of 
J Quebec, [1953] 2 R.C.S. 299, et Switzman v. 
Elbling, [1957] R.C.S. 285. Les juges Rand et 
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rights arising out of the provision m the Constitu¬ 
tion Act, 1867, for “a constitution similar in prin¬ 
ciple to that of the United Kingdom.” 

These decisions confirmed the fundamental 
importance of freedom of speech and the press in 
Canada. The conception of freedom of speech 
embodied in these cases, however, was largely 
limited to the political process model. Subsequent 
cases, such as Cherneskey v. Armadale Publishers 
Ltd., [1979] 1 S.C.R. 1067, suggested an unwill¬ 
ingness to promote a broad concept of freedom of 
expression. Furthermore, in the pr ^-Charter con¬ 
text fundamental notions of free speech were ulti¬ 
mately recognized as subservient to legislative 
limits. The concept of an implied bill of rights put 
forward in Saumur and Switzman was rejected by 
the Court in Attorney General for Canada and 
Dupond v. City of Montreal , [1978] 2 S.C.R. 770, 
and the overriding power of legislatures to define 
the limits of free speech was confirmed in Attorney 
General of Canada- v. Law Society of British 
Columbia, [1982] 2 S.C.R. 307. 


Nevertheless, one thing has remained constant / 
through all the decisions. That is the recognition 
that freedom of speech is a fundamental Canadian 
value. 

Other pr ^-Charter cases reflected a broader 8 
approach to the scope of free speech concerns. In 
Boucher v. The King, [1951] S.C.R. 265, this 
Court affirmed the fundamental value of freedom 
of speech not only in our political system, but also 
in society generally. Rand J. wrote at p. 288: 


Freedom in thought and speech and disagreement in 
ideas and beliefs, on every conceivable subject, are of i 
the essence of our life. The clash of critical discussion on 
political, social and religious subjects has too deeply 
become the stuff of daily experience to suggest that 
mere ill-will as a product of controversy can strike down 
the latter with illegality.. . . Controversial fury is j 
aroused constantly by differences in abstract concep¬ 
tions; heresy in some fields is again a mortal sin; there 


Abbott ont parle d'une declaration des droits 
implicite tiree de la disposition de la Loi constitu- 
tionnelle de 1867 prevoyant «une constitution sem- 
blable dans son principe a celle du Royaume-Uni». 

a 

Ces arrets viennent confirmer 1’importance fon- 
damentale de la liberte d’expression et de la liberte 
de la presse au Canada. Toutefois, la conception 
de la liberte d’expression que renferment ces arrets 
h se limitait pour 1’essentiel a un modele de proces-o 
sus politique. Des arrets posterieurs, tels Chernes 
key c. Armadale Publishers Ltd.., [1979] 1 R.C.SCjf 
1067, laissent transparaitre une certaine reticence^ 
a favoriser une conception large de la liberte d'exO 
f pression. De plus, avant la Charte, il avait etero 
reconnu en derniere analyse que les notions fonda- 
mentales de la liberte de parole etaient assujetliesg] 
a des restrictions legislatives. L’idee d’une declara-' - 
j tion implicite des droits, avancee dans les arrets 
Saumur et Switzman, a ete rejetee par notre Cour 
dans l’arret Procureur general du Canada et 
Dupond c. Ville de Montreal, [1978] 2 R.C.S. 
770, et le pouvoir preponderant des legislatures de 
definir les limites de la liberte d’expression a ete 
confirme dans l’arret Procureur general du 
Canada c. Law Society of British Columbia, 
[1982] 2 R.C.S. 307. 

II y a neanmoins dans toute cette jurisprudence 
une constante: la reconnaissance que la liberte 
d’expression est une valeur fondamentale au 
Canada. 

D’autres arrets anterieurs a la Charte traduisent 
une approche plus globale de la portee de la liberte 
de parole. Dans l’arret Boucher v. The King, 
[1951] R.C.S. 265, notre Cour a confirme 1’impor¬ 
tance fondamentale de la liberte de parole non 
seulement dans notre systeme politique, mais aussi 
dans l’ensemble de la societe. Le juge Rand ecrit, a 
lap. 288: 

[traduction] La liberte d’opinion et de parole et les 
divergences d’opinions en matiere d’idees et de croyan- 
ces sur tous les sujets concevables sont 1'essence de notre 
vie. Le choc des discussions critiques sur des sujets 
politiques, sociaux et religieux est tellement ancre dans 
l’experience quotidienne qu’on ne peut incriminer les 
controverses pour le seul motif qu’elles font naitre des 
inimities. [. ..] Des divergences d’opinions sur des con¬ 
ceptions abstraites soulevent continuellement de vives 
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can be fanatical puritanism in ideas as well as in mor¬ 
tals; but our compact of free society accepts and absorbs 
these differences and they are exercised at large within 
the framework of freedom and order on broader and 
deeper uniformities as bases of social stability. 


The enactment of s. 2(b) of the Charier repre- ^ 
sented both the continuity of these traditions, and 
a new flourishing of the importance of freedom of 
expression in Canadian society. As Professor 
MacKay has stated, op. cit., at p. 714: 

Freedom of expression was not invented by the Char- e 
ter of Rights and Freedoms but it has acquired new 
dimensions as a consequence of its entrenchment. 

Continuity has been stressed in cases such as 
RWDSU v. Dolphin Delivery Ltd., [1986] 2 
S.C.R. 573. McIntyre J., at p, 583, recognized 
both the deep roots of freedom of expression in 
Canadian society, and the key role it has played in 
our democratic development: e 

Freedom of expression is not, however, a creature of the 
Charter. It is one of the fundamental concepts that has 
formed the basis for the historical development of the 
political, social and educational institutions of western / 
society. Representative democracy, as we know it today, 
which is in great part the product of free expression and 
discussion of varying ideas, depends upon its mainte¬ 
nance and protection. 


controverses; dans certains domaines l’heresie tient 
encore du peche mortel; les idees au meme titre que les 
etres humains peuvent porter l’empreinte d’un purita- 
nisme fanatique; mais notre societe libre accepte et 
assimile ces differences et, reposant sur une uniformite 
plus profonde et plus etendue qui constitue le fondement 
de la stabilile sociale, elles se manifestent dans le cadre 
general de la liberte et de 1'ordre. 

L’adoption de l’al. 2b) de la Charte representarU 
a la fois la continuite dans ces traditions et ujr 
nouvel essor de fimportance de la liberte d’expre^o 
sion au sein de la societe canadienne. Comme le dit 
le professeur MacKay, loc. cit., a la p. 714: 

[traduction] La liberte depression n’a pas et^ 
inventee par la Charte des droits et libertes, mais elle &> 
pris de nouvelles dimensions par suite de sa constitutiorg 
nalisation. cn 

L’idee de continuite a ete soulignee dans des arrets 
comme SDGMR c. Dolphin Delivery Ltd., [1986] 

2 R.C.S. 573, ou le juge McIntyre, a la p. 583, 
reconnait que la liberte d’expression est profonde- 
meni enracinee dans la societe canadienne et 
qu’elle a joue un role-cle dans notre evolution 
democratique: 

La liberte d’expression n’est toutefois pas une creation 
de la Charte. Elle constitue 1’un des concepts fondamen- 
taux sur lesquels repose le developpement historique des 
institutions politiques, sociales et educatives de la societe 
occidentale. La democratic representative dans sa forme 
actuelle, qui est en grande partie le fruit de la liberte 
d’exprimer des idees divergentes et d'en discuter, depend 
pour son existence de la preservation et de la protection 



At the same time, bearing in mind the breadth 
of the wording of the guarantee in s. 2(b), and the 
need for a broad and liberal interpretation to 
realize the purposes of the guarantee, this Court 
has shown its preference for the broad approach 
set forth by Rand J. in Boucher. Rejecting the 
proposition that the Charter’s, guarantee of free¬ 
dom of expression is confined to political matters, 
this Court held in Ford v. Quebec (Attorney Gen¬ 
eral), [1988] 2 S.C.R. 712, and Irwin Toy, supra, 
that the Charter applies to commercial expression. 
All activities which convey or attempt to convey 
meaning prima facie fall within the scope of the 
guarantee: Irwin Toy, per Dickson C.J., Lamer 
and Wilson JJ. Within the framework of this 


h 


I 


j 


En meme temps, gardani a l’esprit la large 
portee du libelle de la garantie a l’al. 2b), ainsi que 
la necessite d'une interpretation large et liberate 
susceptible d’assurer la realisation des objets de 
cette garantie, notre Cour a manifeste sa prefe¬ 
rence pour l’interpretation large exposee par le 
juge Rand dans 1’arret Boucher. Ecartant l’idee 
que la garantie de liberte d’expression contenue 
dans la Charte se borne au domaine de la politi¬ 
que, notre Cour a juge dans les arrets Ford c. 
Quebec (Procureur general), [1988] 2 R.C.S. 712, 
et Irwin Toy, precite, que la Charte s’applique a 
I’expression commerciale. Toute activite qui trans- 
met ou tente de transmettre une signification 
releve a premiere vue de la garantie: Irwin Toy, le 
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general principle, however, some of the classic 
rationales for protecting freedom of expression 
have been given a limited role in interpreting s. 
2(b). Where a government measure limits expres¬ 
sive activity not by design but in its effects, to 
make out a violation of s. 2(b) the claimant must 
show that the expressive activity relates to those 
values identified in Irwin Toy as underlying the 
guarantee of freedom of expression in s. 2(b) of 
the Charter: the value of seeking and attaining 
truth; the value of participation in social and 
political decision-making; and individual self-ful¬ 
fillment and human flourishing. 


C. Hate Propaganda and Freedom of Speech— 

An Overview 


juge en chef Dickson et les juges Lamer et Wilson. 
Dans le cadre de ce principe general, toutefois, 
certaines justifications classiques de la protection 
d.e la liberte d’expression se sont vu attribuer un 
« role limite dans 1’interpretation de 1’al. 2b). Lors- 
qu’une mesure gouvernementale limite une activite 
expressive, non par dessein, mais par ses effets, le 
plaignant doit, pour etablir une violation de Hal. 
2b), demontrer que l’activite expressive est reliee 
b aux valeurs qui, d’apres I’arret Irwin Toy , sous-1 
tendent la liberte d’expression garantie a Hal. 2bj\ 
de la Charte: la recherche de la verite; la participa^ 
tion a la prise de decisions d’interet social efD| 
c politique; et l’enrichissement et 
personnels. 


epanouissement-l 
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C. La propagande haineuse et la liberte d’exg) 
pression—un apergu 


Before entering upon the analysis of whether s. 
319(2) of the Criminal Code is inconsistent with 
the Charter and must be struck down, it may be 
useful to consider the conflicting values underlying 
the question of the prohibition of hate literature 
and how the issue has been treated in other 
jurisdictions. 


Avant de s’engager dans 1’etude de la question 
de savoir si le par. 319(2) du Code criminel est 
incompatible avec la Charte et, partant, invalide, il 
pourrait etre utile d’examiner les valeurs opposees 
sous-jacentes a la question de l’interdiction des 
ecrits haineux et la fagon dont cette question a ete 
abordee dans d’autres ressorts. 


Hate literature presents a great challenge to our J 
conceptions about the value of free expression. Its 
offensive content often constitutes a direct attack 
on many of the other principles which are cher¬ 
ished by our society. Tolerance, the dignity and q 
equality of all individuals; these and other values 
are all adversely affected by the propagation of 
hateful sentiment. The problem is not peculiarly 
Canadian; it is universal. Wherever racially or 
culturally distinct groups of people live together, h 
one finds people, usually a small minority of the 
population, who take it upon themselves to deni¬ 
grate members of a group other than theirs. 
Canada is no stranger to this conduct. Our history 
is replete with examples of discriminatory com- ' 
munications. In their time, Canadians of Asian 
and East Indian descenL, black, and native people 
have been the objects of communications tending 
to foster hate. In the case at bar it is the Jewish . 
people who have been singled out as objects of 
calumny. 


Les ecrits haineux sont en conflit avec notre 
conception de la valeur de la liberte d’expression. 
Leur contenu offensant attaque souvent directe- 
ment un grand nombre d’autres principes chers a 
notre societe. La tolerance, la dignite et 1’egalite de 
tous; ces valeurs et d’autres valeurs sont toutes 
affaiblies par la diffusion des sentiments de haine. 
Ce probleme n’est pas proprement canadien; il est 
universe!. Partout ou vivent ensemble des groupes 
qui different par leur race ou leur culture, on 
trouve des gens, normalement une faible minorite 
de la population, qui se permettent de denigrer les 
membres d’un groupe autre que les leurs. Le 
Canada n’est pas exempt de ce phenomene. Notre 
histoire abonde en exemples de communications 
discriminatoires. Les Canadiens d’origine asiati- 
que, les Noirs, les autochtones ont a une epoque 
fait 1’objet de communications tendant a provoquer 
la haine. En I’espece, ce sont les juifs qu’on a 
decide de calomnier. 









r. v. keegstra McLachlin J. 


[1990] 3 S.C.R. 


The evil of hate propaganda is beyond doubt. It 
inflicts pain and indignity upon individuals who 
are members of the group in question. In so far as 
it may persuade others to the same point of view, it 
may threaten social stability. And it is intrinsically 
offensive to people—the majority in most demo¬ 
cratic countries—who believe in the equality of all 
people regardless of race or creed. 

For these reasons, governments have legislated 
against the dissemination of propaganda directed 
against racial groups, and in sonic cases this legis¬ 
lation has been tested in the courts. Perhaps the 
experience most relevant to Canada is that of the 
United States, since its Constitution, like ours, 
places a high value on free expression, raising 
starkly the conflict between freedom of speech and 
the countervailing values of individual dignity and 
social harmony. Like s. 2(b), the First Amendment 
guarantee is conveyed in broad, unrestricted lan¬ 
guage, stating that “Congress shall make no law 
. . . abridging the freedom of speech, or of the 
press”. The relevance of aspects of the American 
experience to this case is underlined by the fac- 
tums and submissions, which borrowed heavily 
from ideas which may be traced to the United 
States. 


The protections of the First Amendment to the 
U.S. Constitution, and in particular free speech, 
have always . assumed a particular importance 
within the U.S. constitutional scheme, being 
regarded as the cornerstone of all other democratic 
freedoms. As expressed by Jackson J., in West 
Virginia State Board of Education v. Barnette, 
319 U.S. 624 (1943), “[i]f there is any fixed star 
in our constitutional constellation, it is that no 
official, high or petty, can prescribe what shall be 
orthodox in politics, nationalism, religion, or other 
matters of opinion or force citizens to confess by 
word or act their faith therein” (p. 642). The U.S. 
Supreme Court, particularly in recent years, has 
pronounced itself strongly on the need to protect 


: Que la propagande haineuse soit reprehensible 
ne fait aucun doute. Elle fait souffrir les membres 
du groupe vise et les humilie. Pour autant qu’elle 
puisse amener d’autres personnes au meme point 
a de vue, elle risque de menacer la stabilite sociale. 
Elle est de plus choquante en soi aux yeux des 
personnes—majoritaires dans la plupart des pays 
democratiques—qui croient en l’egalite de tous 
independamment de la race ou des croyances. 
b " O 

Pour ces raisons, les gouvernements ont legifei© 
contre la diffusion de propagande visant des grou^ 
pcs raciaux et ces mesures legislatives ont parfofc 
ete contestees devant les tribunaux. Pour lg! 
Canada, e’est peut-etre [’experience des Etats-Ung 
qui est la plus pertinente puisque la constitution, 
americaine, comrne la notre, attache une valei® 
elevee a la liberte d’expression, mettant en relief fe 
(/ conflit entre la liberte d’expression et les valeurs de 
la dignite individuelle et de l’harmonie sociale qui 
lui font contrepoids. Comme l’al. 2b), le Premier 
amendement exprime la garantie en termes larges, 
non restrictifs, quand il prevoit que [traduc- 
e tiOn] «le Congres n’adoptera pas de lois [.. .] qui 
limitent la liberte de parole ou la liberte de la 
presses. La pertinence de certains aspects de [’ex¬ 
perience americaine en Pespece est soulignee par 
les memoires et les arguments des parties, qui 
s’inspirent largement d'idees provenant des Etats- 
Unis. 

Les protections accordees par le Premier amen- 
dement de la Constitution des Etats-Unis, et 
notamment la liberte de parole, ont toujours revetu 
une importance particuliere dans le systeme consti- 
tutionnel americain, etant considerees comme la 
pierre angulaire de toutes les autres libertes derno- 
h cratiques. Comme le dit le juge Jackson dans la 
decision West Virginia State Board of Education 
v. Barnette, 319 U.S. 624 (1943), [traduction] 
(ts’il existe chcz nous un principe constitutionnel 
intangible e’est celui que nul fonctionnaire, inde- 
1 pendamment de son rang, nc peut prescrire l’br- 
thodoxie en matiere de politique, de nationalisme, 
de religion ou dans d’autres questions d’opinion ni 
forcer les citoyens a confesser par des paroles ou 
. par des gestes leur croyance a cette orthodoxies (p. 
642). La Cour supreme des Etats-Unis, surtout au 
cours des dernieres annees, a affirme energique- 
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speech even at the expense of other worthy com¬ 
peting values. 

Nevertheless, tolerance for unpopular speech, 
especially speech which was perceived as a threat 
to vital security interests, was not initially a hall¬ 
mark of the U.S. Supreme Court. When the social¬ 
ist labour leader Eugene Debs made a speech 
critical of United States involvement in the First 
World War, the court was content to uphold his 
conviction for “wilfully causfing] or attempting] 
to cause . . . insubordination, disloyalty, mutiny, or 
refusal of duty, in the military or naval forces . . . 
or .. . wilfully obstructing] . . . the recruiting or 
enlistment service”: Debs v. United States, 249 
U.S. 211 (1919). A companion case set out the 
classic test for the justifiability of an abridgement 
of free speech: 


The question in every case is whether the words used are 
used in such circumstances and are of such a nature as 
to create a clear and present danger that they will bring 
about the substantive evils that Congress has a right to 
prevent. 

(Schenck v. United States, 249 U.S. 47 (1919), at 
p. 52.) 

The test was stiffened in the famous dissents of 
Holmes J. in Abrams v. United States, supra, at p. 
628 (“present danger of immediate evil or an 
intent to bring it about”), and Brandeis J. (Holmes 
J. concurring) in Whitney v. California, 274 U.S. 
357 (1927), at pp. 377-78: 


To courageous, self-reliant men, with confidence in the 
power of free and fearless reasoning applied through the 
processes of popular government, no danger flowing 
from speech can be deemed clear and present, unless the 
incidence of the evil apprehended is so imminent that it 
may befall before there is opportunity for full discussion. 
If there be time to expose through discussion the false¬ 
hood and fallacies, to avert the evil by the processes of 
education, the remedy to be applied is more speech, not 
enforced silence .... 


ment la necessite de proteger l’expression rneme 
aux depens d’autres valeurs importantes qui lui 
font concurrence. 

'Toutefois la tolerance a Pegard de 1’expression 
impopulaire et surtout a 1’egard de celle qui etait 
per§ue comme mena?ant des interets vitaux en 
matiere de securite, n’etait pas initialement 
Pimage de marque de la Cour supreme des Etats- 
b Unis. En effet, quand le dirigeant syndical socia^j 
liste Eugene Debs a prononce un discours criti<j 
quant la participation des Etats-Unis a la Premier^ 
Guerre mondiale, la cour s’est contentee de main-^j 
tenir le verdict de culpabilite d’avoir [TRADUC= 
c tion] «volontairement provoque ou tente de provo-c: 
quer [...] l’insubordination, la deloyaute, lau> 
mutinerie ou le refus de servir dans l’armee oig 
dans la marine [. . .] ou [d’avoir] volontairemen1°? 
entrave [. ..] le recrutement ou l’enrolement»: 

1 Debs v. United States, 249 U.S. 211 (1919). Un 
arret connexe enonce le critere classique pour 
determiner si la restriction de la liberte de parole 
est justifiable: 

e [traduction] La question dans chaque cas est de 
savoir si de par les circonstances dans lesquelles ils ont 
ete tenus et de par leur nature les propos creent un 
danger clair et present d’occasionner les maux concrets 
que lc Congres est en droit de prevenir. 

f ( Schenck v. United States, 249 U.S. 47 (1919), a 
la p. 52.) 

Ce critere a ete renforce dans les celebres dissi- 
dences du juge Holmes dans Paffaire Abrams v. 
s United States, precitee, a la p. 628 ([traduc¬ 
tion] «le danger present d’un mal immediat ou 
Pintention de Poccasionner»), et du juge Brandeis 
(avec Pappui du juge Holmes) dans Paffaire Whit¬ 
ney v. California, 274 U.S. 357 (1927), aux 
pp. 377 et 378: 

[traduction] Nul homme courageux et independant 
ayant confiance dans le pouvoir du raisonnement libre et 
sans crainte exerce dans le cadre du gouvernement 
. populaire, ne peut eslimer clair et present un danger 
suscite par le discours a moins que le tort apprehende ne 
soit tellement imminent qu’il risque de se produire sans 
laisser d’occasion pour une discussion complete. S’il est 
possible d’exposer au grand jour, au moyen de la discus- 
. sion, ce qui est faux et errone et de denoncer le tort en 
J recourant au processus de 1’education, le remede a appli- 
quer est de permettre la parole et non d’imposer le 
silence . .. 
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Moreover, even imminent danger cannot justify resort 
to prohibition of these functions essential to effective 
democracy, unless the evil apprehended is relatively 
serious .... There must be the probability of serious 
injury to the State. 

This stricter formulation of the “clear and present 
danger” test came to be accepted as the standard 
for a justified infringement of the free speech 
guarantee, but it too was subject to varying inter¬ 
pretation. In the crisis atmosphere of the cold war, 
the court upheld convictions of communists for 
conspiring to advocate the overthrow of the United 
States government in Dennis v. United States, 341 
U.S. 494 (1951). Purporting to apply the above 
test, the court endorsed the following formulation 
(at p. 510): 


In each case [courts] must ask whether the gravity of 
the “evil”, discounted by its improbability, justifies such 
invasion of free speech as is necessary to avoid the 
danger. 

This is how matters sLood when hate propaganda 
first came to the attention of the court. 

In Beauharnais v. Illinois , 343 U.S. 250 (1952), 
a closely divided court upheld the constitutionality 
of a statute bearing some resemblance to s. 319(2) 
of the Canadian Criminal Code , prohibiting exhi¬ 
bition in any public place of any publication por¬ 
traying “depravity, criminality, unchastity, or lack 
of virtue of a class of citizens, of any race, color, 
creed or religion [which exposes such citizens] to 
contempt, derision or obloquy or which is produc¬ 
tive of breach of the peace or riots”. Frankfurter 
J., writing the court’s opinion, held that the statute 
prohibited libelous utterances directed against 
groups, and that these utterances were outside of 
the ambit of the First Amendment. Quoting from 
the court’s decision in Chaplinsky v. New Hamp¬ 
shire, 315 U.S. 568 (1942), he stated (at 
pp. 255-57): 

Today, every American jurisdiction . . . punish[es] libels 
directed at individuals. “There are certain well-defined 
and narrowly limited classes of speech, the prevention 


D’autre part, pas meme le danger imminent ne peut 
justifier l’interdiction de ces fonctions essentielles a une 
democratic efficace, a moins que le tort apprehende ne 
soit relativement grave [. ..] 11 doit exister la probability 
u que l’Etat subira un prejudice grave. 

C’est cette formulation plus stride du critere du 
«danger clair et present# qui a ete finalement 
acceptee comme la norme de l’atteinte justifiee a 
h la liberte de parole, mais elle souffrait elle aussr- 
des interpretations variees. Dans l’atmosphere tfe 
crise de la guerre froide, la Cour supreme des 
Etats-Unis, dans l’affaire Dennis v. United Stated 
341 U.S. 494 (1951), a maintenu des verdicts ef§ 
c culpabilite d’avoir complete en vue de preconiser 1§ 
renversement du gouvernement des Etats-UnJQ 
rendus contre des communistes. Sous couleur d’a§ 
pliquer le critere precite, la cour a donne s<i§ 
approbation a la formulation suivante (a la 
d p. 510): 

[traduction] Dans chaque cas, les tribunaux doivent 
se demandcr si la gravile du «mal», compte tenu de son 
improbability, justifie les atteintes a la liberte de parole 
qui sont necessaires pour eviter le danger. 

Voila ou en etaient les choses lorsque la cour a ete 
saisie pour la premiere fois de la question de la 
propagande haineuse. 

J Dans l’affaire Beauharnais v. Illinois, 343 U.S. 
250 (1952), la cour, a tres faible majorite, a 
declare constitutionnelle une loi qui presentail une 
certaine ressemblance avec le par. 319(2) du Code 
criminel canadien et interdisait de montrer dans 
un lieu public une publication representant [tra¬ 
duction] «comme deprave, criminel, intemperant 
ou debauche un groupe de citoyens se differencial 
par leur race, couleur, croyance ou religion, [qui 
It expose ces citoyens] au mepris, a la derision ou a 
I’opprobre ou qui incite a la violation de la paix 
publique ou a des emeutes». Le juge Frankfurter, 
qui a redige les motifs de la cour, a dit que la loi en 
cause interdisait les declarations diffamatoires 
' visant des groupes et que le Premier amendement 
ne s’appliquait pas a ces declarations. Citant Par- 
ret Chaplinsky v. New Hampshire, 315 U.S. 568 
(1942), il dit (aux pp. 255 a 257): 
j [traduction] Aujourd’hui tous les etats americains 
[sanclionnent] la diffamation de particulars. «II est 
certains types d’expression bien definis et etroiteinent 
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and punishment of which have never- been thought to 
raise any Constitutional problem. These include the 
lewd and obscene, the profane, the libelous, and the 
insulting or "fighting” words—those which by their very 
utterance inflict injury or tend to incite an immediate 
breach of the peace. It has been well observed that such 
utterances are no essential part of any exposition of 
ideas, and are of such slight social value as a step to 
truth that any benefit that may be derived from them is 
clearly outweighed by the social interest in order and 
morality. . .” 

But the full flowering of First Amendment doc¬ 
trine came after the Beauharnais case. Later cases 
have weakened its authority to the extent that 
many regard it as overruled. In the first place, the 
U.S. Supreme Court has recognized that libel laws 
do indeed “raise constitutional problems”. New 
York Times Co. v. Sullivan, 376 U.S. 254 (1964), 
held that a public official, in order to bring an 
action for libel, had to show that the defamatory 
statement was directed at the official personally, 
and that the maker of the statement had actual 
knowledge that it was false. Secondly, the “clear 
and present danger” test went through yet another 
metamorphosis. Brandenburg v. Ohio, 395 U.S. 
444 (1969), struck down a statute forbidding a 
person to “advocat[e] . . . the duty, necessity, or 
propriety of crime, sabotage, violence, or unlawful 
methods of terrorism as a means of accomplishing 
industrial or political reform”, in a prosecution of 
a Klansman who showed a film that was derogato¬ 
ry of Negroes and Jews and implied that “reven¬ 
geance” should be taken against them. The test 
that emerges from Brandenburg is much stricter 
than the earlier formulations—advocacy of the use 
of force or violation of the law cannot be pros¬ 
cribed “except where such advocacy is directed to 
inciting or producing imminent lawless action and 
is likely to incite or produce such action” (p. 447). 


The U.S. Supreme Court subsequently refused 
to grant certiorari in two more recent cases which 
call Beauharnais into question. In Collin v. Smith, 


circonscrits dont l'interdiction et la sanction n’ont 
jamais ete considerees comme posant un probleme cons- 
titutionnel. II s’agit notamment de paroles lubriques, 
obscenes, blasphematoires et diffamatoires, de paroles 
a injurieuses ou hostiles, bref, les paroles dont la seule 
articulation porte prejudice ou tend a inciter a troubler 
immediatement la paix publique. On a dit avec raison 
que dc tel les paroles ne sont nullement essentielles a 
I’exposition d’idees et que leur valeur sociale dans la 
, recherche de la verite est tellement minime que tout^ 
avantage pouvant en etre tire cede manifestement le pas) ; 
a l’interet qu’a la societe dans Pordre et la moralite. . .» ^ 

■'j- 

Ce n’est toutefois qu’apres l’arret Beauharnaif^ 
que la doctrine du Premier amendement a pris touG 
son essor. La jurisprudence subsequente est venuero 
affaiblir cet arret a un point tel que beaucoup le^ 
liennent pour renverse. Premierement, la Cour 
supreme des Etats-Unis a reconnu que les lois en' - 
d matiere de diffamation posent effectivement [tra¬ 
duction] «des problemes constitutionnels». L’ar¬ 
ret New York Times Co. v. Sullivan , 376 U.S. 254 
(1964), a statue qu’un fonctionnaire public ne 
pouvait intenter une action en diffamation que s’il 
e etablissait qu’il etait personnellement vise par la 
declaration diffamatoire et que I’auteur de la 
declaration savait qu’elle etait fausse. Deuxieme- 
ment, le critere du «danger clair et present® a subi 
encore une autre metamorphose. L’arret Branden¬ 
burg v. Ohio, 395 U.S. 444 (1969), a invalide une 
loi interdisant de [traduction] aproner [. . .] le 
devoir, la necessite ou la legitimite du crime, du 
sabotage, de la violence ou des methodes de terro- 
g risme illegales comme moyens de realiser la 
reforme industrielle ou politique®, dans le cadre de 
poursuites engagees contre un membre du Ku 
Klux Klan qui avait presente un film denigrant les 
Noirs et les juifs et laissant entendre qu’il fallait 
h prendre revanche sur eux. Le critere qui se degage 
de l’arret Brandenburg est beaucoup plus strict 
que les formulations anterieures: le fait de preconi- 
ser le recours a la force ou la violation des lois ne 
, peut etre proscrit [traduction] «que lorsque les 
paroles en cause visent a inciter ou a susciter de 
facon imminente des actes illegaux et risquent 
d’inciter ou de susciter de tels actes® (p. 447). 

j La Cour supreme des Etats-Unis a par la suite 
refuse d’accorder un certiorari dans deux autres 
causes recentes qui mettaient en doute l’arret 
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578 F.2d 1197 (7th Cir. 1978), a federal court 
struck down an ordinance forbidding the dissemi¬ 
nation of any material (including public displays 
of symbolic significance) promoting and inciting 
racial or religious hatred, in a case where neo- 
Nazis proposed a march, complete with swastikas, 
through the predominantly Jewish village of 
Skokie, Illinois. And in American Booksellers 
Ass’n, Inc. v. Hud nut , 771 F.2d 323 (7th Cir. 
1985), an ordinance forbidding the display of 
“graphic sexually explicit subordination of 
women” was held to be unconstitutional. The 
effect of these cases has been to undermine the 
authority of Beauharnais, supra. As Tribe, op. cit., 
at p. 861, n. 2, puts it: 


The continuing validity of the Beauharnais holding is 
very much an open question. See, e.g., Smith v. Collin, 
439 U.S. 916, 919 (1978) (Blackmun, J., dissenting 
from denial of certiorari) (noting that Beauharnais “has 
not been overruled or formally limited”). In recent 
years, courts have given Beauharnais a very limited 
reading. In Collin v. Smith . .. the Seventh Circuit 
stated that "(i)t may be questioned after such cases as 
Cohen v. California, (403 U.S. 15 (1971)), Gooding v. 
Wilson, (405 U.S. 518 (1972)), and Brandenburg v. 
Ohio, (395 U.S. 444 (1969) (per curiam)), whether the 
tendency to induce violence approach sanctioned implic¬ 
itly in Beauharnais would pass constitutional muster 
today.” ... In American Booksellers Ass’n, Inc. v. 
Hudnut . . . the Seventh Circuit stated that subsequent 
cases “had so washed away the foundations of Beauhar¬ 
nais that it could not be considered authoritative.” 


It is worth describing a few doctrines associated 
with free speech that form part of the reasoning in 
the U.S. cases, and which are cited in the factums. 
One is a hierarchy of possible abridgements on 
free speech. Legislation against the content of 
speech has been distinguished from legislation 
restricting speech in other ways, with the former 
attracting stricter judicial scrutiny. For example, _ 
while “time, place and manner” regulation of 
speech has traditionally been given.some latitude, 
an ordinance preventing picketing other than 


Beauharnais. Dans Collin v. Smith, 578 F.2d 1197 
(7th Cir. 1978), une cour federate a invalide une 
ordonnance qui interdisait la diffusion de toute 
matiere (y compris les expositions publiques ayant 
« une signification symbolique) favorisant la haine 
raciale ou religieuse et y incitant, dans un cas ou 
des neo-nazis voulaient defiler pacifiquement en 
arborant la croix gammee dans le village de Skokie 
(Illinois) dont la population etait majoritairement 
b juive. Dans American Booksellers Ass’n, Inc. W 
Hudnut , 771 F.2d 323 (7th Cir. 1985), une ordo^ 
nance qui interdisait I’etalage de representation 
[traduction] «claires et sexuellement explicit^ 
c de l’asservissement de femmes* a ete declar^ 
inconstitutionnelle. Ces arrets ont eu pour effet ^ 
miner l’autorite de l’arret Beauharnais, precit^ 
Comme le dit Tribe, op. cit., a la p. 861, note 2: §] 

[traduction] La question de savoir si Parret Beau- 
^ harnais s’applique toujours, est loin d’etre reglee. Voir, 
p. ex.. Smith v. Collin, 439 U.S. 916, 919 (1978) (le 
juge Blackmun, dissident relativement au refus d’accor- 
der le certiorari, faisant remarquer que Parret Beauhar¬ 
nais «n’a pas ete renverse ni sa portee formellement 
e limitee*). Au cours des dernieres annees, les tribunaux 
ont donne a Parret Beauharnais une interpretation tres 
restrictive. Dans l’arret Collin v. Smith, [. . .] le Sep- 
tieme circuit a dit: «On peut se demander a la suite 
d’arrets tels que Cohen v. California, (403 U.S. 15 
/ (1971)), Gooding v. Wilson, (405 U.S. 518 (1972)), et 
Brandenburg v. Ohio, (395 U.S. 444 (1969) (la cour)), 
si, du point de vue constitutionnel, le critere de la 
tendance a inciter a la violence, implicitement approuvd 
dans Parret Beauharnais, serait acceptable aujourd’hui.* 
g [. . .] Dans Parret American Booksellers Ass’n, Inc. v. 
Hudnut [. . .] le Septieme circuit a dit que la jurispru¬ 
dence subsequente «avait tellement ronge les fondations 
de Parret Beauharnais qu’il ne pouvait plus etre consi- 
dere comme faisant autorite*. 

It 

11 est utile d’exposer quelques theories sur la 
libertc depression qui font partie du raiso.nne- 
ment adopte dans les arrets americains et qui sont 
invoques dans les memoires. L’une d’elles est la 
' hierarchie de limitations pouvant etre imposees a 
la liberte de parole. On a distingue en effet entre 
les textes legislates interdisant le contenu de l’ex- 
pression et ceux qui viennent limiter Fexpression 
. d’autres manieres, les premiers etant soumis a un 
examen judiciaire plus attentif. Par exemple, s’jl y 
a traditionnellement eu une certaine latitude dans 
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labour picketing near schools has been struck 
down because it draws a distinction based on 
content of the speech: Police Department of the 
City of Chicago v. Mosley , 408 U.S. 92 (1972). 
Viewpoint-based abridgments of speech, in which 
the Government selects between viewpoints, will 
very rarely be justifiable. Section 319(2) of the 
Criminal Code is probably best described as con¬ 
tent-based rather than viewpoint-based, because 
the Government itself does not choose between 
viewpoints directly. For example, a statement 
declaring the superiority of a particular race is not 
preferred over a declaration suggesting the reverse 
hierarchy. Rather, all discussion of the superiority 
of a particular race over another is potentially 
suspect. This content-based provision is similar in 
this regard to the statute forbidding demonstra¬ 
tions critical of foreign governments within 500 
feet of embassies that was struck down as an 
impermissible content-based restriction on speech 
in Boos v. Barry, 108 S. Ct. 1157 (1988). 
Although not as offensive as viewpoint-based re¬ 
strictions, content-based restrictions on speech 
have attracted “most exacting scrutiny” from the 
U.S. Supreme Court, being upheld only if “neces¬ 
sary to serve a compelling state interest and . . . 
narrowly drawn to achieve that end”: Perry Edu¬ 
cation Ass’n v. Perry Local Educators' Ass’n, 460 
U.S. 37 (1983), at p. 45. 


The distinction between content-based and 
form-based restrictions on freedom of speech has 
been incorporated, although in a different form, 
into the analysis under s. 2(b) of the Charter : 
Irwin Toy, supra. 

Two other concepts employed in the United 
States in cases dealing with the prohibition of 
dissemination of racist literature figured in argu¬ 
ment before us. These are the concepts of over¬ 
breadth and vagueness. Overbreadth is defined by 
Tribe, op. cit., at p. 1056, as follows; 


la reglementation [traduction] «du moment, du 
lieu et du moyen» de Pexpression, une ordonnance 
interdisant aux alentours des ecoles tout piquetage 
autre que celui d’ouvriers a ete invalidee parce 
“ qu’elle faisait une distinction fondee sur le contenu 
de Pexpression: Police Department of the City of 
Chicago v. Mosley , 408 U.S. 92 (1972). Les res¬ 
trictions de Pexpression fondees sur le point de vue, 
e’est-a-dire celles par lesquelles Ic gouvernement 
h fait un choix entre differents points de vue, sontO 
rarement justifiables. II est probablement plusoo 
exact de dire que le par. 319(2) du Code criminetf 
vise le contenu plutot que le point de vue, car le™ 
c gouvernement lui-meme ne choisit pas directement^ 
entre des points de vue. Par exemple, Passertion^ 
qu’une race est superieure n’est pas preferee a 0 
Paffirmation de la hierarchie inverse. Au contraire§> 
toute discussion de la superiority d’une race deter-' - 
d minee sur une autre peut etre suspecte. Cette 
disposition visant le contenu est similaire a cet 
egard a une loi interdisant des manifestations 
contre des gouvernements etrangers dans un rayon 
de 500 pieds des ambassades, qui a ete invalidee 
e dans Parrel Boos v. Barry , 108 S. Ct. 1157 (1988). 
Quoique moins choquantes que cedes fondees sur 
le point de vue, les restrictions de Pexpression 
fondees sur le contenu ont ete soumises a [tra- 
j. DUCTION] «un examen extremement minutieux» 
par la Cour supreme des Etats-Unis, qui ne les a 
jugees valides que si elles etaient [traduction] 
«necessaires pour servir un interet imperieux de 
l’Etat et [. . .] formulees soigneusement, pour 
g atteindre cette fin»: Perry Education Ass'n v. 
Perry Local Educators’ Ass'n, 460 U.S. 37 (1983), 
a la p. 45. 

h La distinction entre les restrictions de la liberte 
depression fondees sur le contenu et cedes fon¬ 
dees sur la forme a ete incluse, quoique sous une 
forme differente, dans Panalyse fondee sur Pal. 2b) 
de la Charte : Irwin Toy, precite. 
i 

Deux autres concepts utilises aux Etats-Unis 
dans des affaires relatives a Pinterdiction de diffu¬ 
ser des ecrits racistes ont ete invoques au cours des 
j debats devant nous. II s’agit des notions de portee 
excessive et d’imprecision. Tribe, op. cit., a la p. 

1056, definit ainsi la portee excessive: 
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Statutes which open-endedly delegate to administer¬ 
ing officials the power to decide how and when sanctions 
are applied or licenses issued are overbroad because they 
grant such officials the power to discriminate—to 
achieve indirectly through selective enforcement a cen¬ 
sorship of communicative content that is clearly uncon¬ 
stitutional when achieved directly. 


If legitimate activity protected by the First 
Amendment would come within the terms of the 
statute, the statute may be void on its face. Even 
where the actions of the litigant are not themselves 
worthy of protection, the litigant may rely on the 
constitutional defect of overbreadth. Alternatively, 
an argument of overbreadth may sometimes be 
met by a construction of the statute that clearly 
confines it within constitutional bounds, if one is 
available (i.e., reading down). If one is not, how¬ 
ever, the statute is void on its face. 


Vagueness is distinct from overbreadth, and car¬ 
ries different consequences in American constitu¬ 
tional law. To quote Tribe again at pp. 1033-34: 

Vagueness is a constitutional vice conceptually dis¬ 
tinct from overbreadth in that an overbroad law need 
lack neither clarity nor precision, and a vague law need 
not reach activity protected by the first amendment. As 
a matter of due process, a law is void on its face if it is 
so vague that persons “of common intelligence must 
necessarily guess at its meaning and differ as to its 
application.” Such vagueness occurs when a legislature 
states its proscriptions in terms so indefinite that the line 
between innocent and condemned conduct becomes a 
matter of guesswork .... 


But vagueness is not calculable with precision . . . 
[T]he Supreme Court will not ordinarily invalidate a 
statute because some marginal offenses may remain 
within the scope of a statute’s language. The conclusion 
that a statute is too vague and therefore void as a matter, 
of due process is thus unlikely to be triggered without 
two findings: that the individual challenging the statute 
is indeed one of the entrapped innocent, and that it 


[traduction] Les lois qui deleguent inconditionnel- 
lement aux fonctionnaires charges de leur administra¬ 
tion le pouvoir de decider comment et quand des sanc¬ 
tions sont infligees ou des permis delivres ont une portee 
excessive en ce qu’elles accordant a ces fonctionnaires le 
pouvoir d’agir d’une maniere discriminatoire—de reali- 
ser indirectement par une application selective une cen¬ 
sure du contenu des communications qui serait manifes- 
tement inconstitutionnelle si elle etait realisee par des 
j moyens directs. 

Si les actes legitimes proteges par le Prem^ 
amendement etaient vises par la loi, celle-ci poi^ 
rait etre frappee d’invalidite. Meme lorsque Rite 
actes de la partie au litige ne meritent pas en soiTa 
c protection, cette partie peut neanmoins invoquer ie 
vice constitutionnel qu’est la portee excessive. Sub- 
sidiairement, 1’argument de la portee excessig£ 
peut parfois etre refute par une interpretation de'la 
d loi qui la circonscrit clairement dans les limites de 
la constitutionnalite, a supposer qu’il existe une 
telle interpretation (c.-a-d. une interpretation atte- 
nuee). Dans l’hypothese contraire, cependant, la 
loi est manifestement invaiide. 

€ 

L’imprecision differe de la portee excessive et 
ses consequences sont differentes en droit constitu¬ 
tionnel americain. Citons de nouveau Tribe, op. 
cit., aux pp. 1033 et 1034: 

/ [traduction] L’imprecision est un vice constitution- 
nel conceptuellement distinct de la portee excessive 
d’une loi en ce qu’une loi trop large n’est pas forcement 
depourvue de clarte ou de precision et qu’une loi impre¬ 
cise ne s’applique pas forcement a des actes proteges par 
g le Premier amendement. Du point de vue de 1’equite de 
la procedure, une loi est manifestement nulle si elle est a 
ce point imprecise que des personnes «d’intelligence 
ordinaire se voient dans la necessite de conjecturer quant 
a son sens et ont des opinions divergentes quant a son 
/, application*. Une telle imprecision se produit lorsqu’une 
legislature formule ses proscriptions dans des lermes si 
vagues que la ligne de demarcation entre la conduite 
innocente et la conduite defendue devient affaire de 
conjecture ... 

i Mais l’imprecision ne peut etre etabhe avec exactitude 
[. . .] [L]a Cour supreme n’invalide pas normalement 
une loi du fait que certains defauts marginaux peuvent 
encore etre compris dans son libelle. La conclusion 
qu’unc loi est trop imprecise et, partant, nulle pour des 
j raisons d’equile de la procedure ne sera done probable- 
ment pas tiree en l’absence de deux constatations: que la 
personne contestant la loi compte vraiment parmi les 
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would have been practical for the legislature to draft 
more precisely. [Citations omitted.] 

Thus, vagueness of a statute is a defence only in 
more restrictive circumstances: where the statute 
is vague as applied to the conduct of the litigant, 
or where it is vague in all possible applications. An 
example of the latter was an ordinance making it 
illegal for “three or more persons to assemble . . . 
on any of the sidewalks .. . and there conduct 
themselves in a manner annoying to persons pass¬ 
ing by”, struck down in Coates v. City of Cincin¬ 
nati, 402 U.S. 611 (1971). 

The rationale for invalidating statutes that are 
overbroad (even in a case where the litigant’s 
conduct is clearly not protected by the First 
Amendment) or vague is that they have a chilling 
effect on legitimate speech. Protection of free 
speech is regarded as such a strong value that 
legislation aimed at legitimate ends and in practice 
used only to achieve those legitimate ends may be 
struck down, if it also tends to inhibit protected 
speech. 

Tn the United States, a provision similar to s. 
319(2) of the Criminal Code was struck down in 
Collin v. Smith , supra , on the ground that is was 
fatally overbroad. In addition, the Seventh Circuit 
Court of Appeals hinted that the provision might 
also be void for vagueness. The ordinance in Collin 
prohibited: 

... the dissemination of any materials within the Village 
of Skokie which promotes and incites hatred against 
persons by reason of their race, national origin, or 
religion, and is intended to do so. 

The court found that the activity in question in the 
case—a proposed neo-Nazi demonstration in 
Skokie, Illinois—was a form of expression entitled 
to protection under the First Amendment. The 
ordinance, it found, was overbroad in that it 
“could conceivably be applied to criminalize dis¬ 
semination of The Merchant of Venice dr a vigor¬ 
ous discussion of the merits of reverse racial dis¬ 
crimination in Skokie” (p. 1207). 


innocents frappes de la sanction et que, dans la pratique, 
il aurait ete possible au legislateur de rediger avec une 
plus grande precision. [Citations omises.] 

Done 1’imprecision d’une Ioi n’est une defense que 
“ dans des circonstances plus restrictives: lorsque la 
loi est imprecise dans son application a la conduite 
de la partie au litige ou qu’elle l’est dans toutes ses 
applications possibles. Un exemple de ce dernier 
b cas est celui d’une ordonnance rendant illegal le 
fait pour [traduction] «trois personnes ou 
davantage de s’assembler sur un trottoir et de s’y 
conduire de maniere a getter les passants», invali- 
dee dans la decision Coates v. City of Cincinnati, 
c 402 U.S. 611 (1971). 

L’invalidation de lois imprecises ou de portee 
excessive (meme dans le cas ou la conduite de la 
partie n’est manifestement pas protegee par le 
d Premier amendement) a ete expliquee par l’ effet 
paralysant qu’elles ont sur l’expression legitime. 
En effet, la protection de la liberte de parole est 
consideree comme une valeur tellement solide 
qu’une loi visant des fins legitimes et ne servant 
e dans la pratique qu’a la realisation de ces fins 
legitimes peut etre declaree invalide si elle tend 
aussi a entraver l’expression protegee. 

Aux Etats-Unis, une disposition analogue au 
/ par. 319(2) du Code criminel a ete invalidee dans 
l’affaire Collin v. Smith , precitee, au motif que sa 
portee etait fatalement excessive. De plus, la Cour 
d’appel du Septieme circuit a laisse entendre que 
la disposition en question pouvait egalement etre 
8 invalide pour cause d’imprecision. L’ordonnance 
en cause dans l’affaire Collin interdisait: 
[traduction] ... la diffusion dans le village de Skokie 
de toute matiere qui favorise la haine a 1’endroit de 
f certaines personnes en raison de leur race, de leur 
origine nationale ou de leur religion, qui y incite, et qui 
est conque a ces fins. 

La cour a decide que l’activite projetee dans cette 
affaire—une manifestation neo-nazie a Skokie 
' (Illinois)—etait une forme d’expression protegee 
par le Premier amendement. L’ordonnance, a 
conclu la cour, avait une portee excessive, car 
[traduction] «elle pourrait theoriquement etre 
appliquee pour rendre criminelles, a Skokie, la 
J diffusion du Marchand de Venise ou la tenue 
d’une vive discussion sur la valeur de la discrimi¬ 
nation raciale inversee® (p. 1207). 
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Legislation against the dissemination of racial 
propaganda has also been tested under various 
international instruments, providing a counter¬ 
example to the U.S. experience. The European 
Convention for the Protection of Human Rights 
and Fundamental Freedoms contains the following 
articles: 

Article 10 

(1) Everyone has the right to freedom of expression. 
This right shall include freedom to hold opinions and to 
receive and impart information and ideas without inter¬ 
ference by public! authority and regardless of fron¬ 
tiers .... 

(2) The exercise of these freedoms, since it carries 
with it duties and responsibilities, may be subject to 
such formalities, conditions, restrictions or penalties as 
are prescribed by law and are necessary in a democratic 
society, in the interests of national security, territorial 
integrity or public safety, for the prevention of disorder 
or crime, for the protection of health or morals, for the 
protection of the reputation or rights of others, for 
preventing the disclosure of information received in 
confidence, or for maintaining the authority and impar¬ 
tiality of the judiciary. 

The European Commission on Human Rights has 
had little difficulty in holding that prosecutions for 
dissemination of racist ideas and literature are 
permitted under the article: see, e.g., Eur. Comm. 
H. R., Applications Nos. 8348/78 and 8406/78, 
Glimmerveen v. Netherlands , October 11, 1979, 
D.R. 18, p. 187. In view of the breadth of the 
limitations clause, which specifically mentions the 
protection of “health or morals” and “the reputa¬ 
tion or rights of others”, this is unsurprising. In 
other contexts, protection for free expression under 
this article has at times been decidedly lukewarm, 
as befits an international instrument which is 
designed to limit as little as possible the sovereign¬ 
ty of the nations that signed it. For example, the 
European Court , of Human Rights also upheld 
prosecution of a bookseller in Northern Ireland for 
distributing The Little Red Schoolbook, an educa¬ 
tional book on sexuality aimed at 12- to 18-year- 
olds, on the grounds that the prosecution was “for 
the protection of health or morals”: Eur. Court H. 
R., Handyside case, judgment of 7 December 
1976, Series A No. 24. 


Des textes legislates interdisant la diffusion de 
la propagande raciale ont ete eontestes aussi en 
vertu de divers instruments internationaux, avec 
des resultats opposes a ceux constates aux Etats- 
a Unis. La Convention europeenne de sauvegarde 
des droits de I'homme et des liberies fondamenta- 
les contient les dispositions suivantes: 

Article 10 

1. Toute personne a droit a la liberte d’expression. Ce 
droit comprend la liberte d’opinion et la liberte qte 
recevoir ou de eommuniquer des informations ou d$s 
idees sans qu’il puisse y avoir ingerence d’autori^s 
publiques et sans consideration de frontiere . . . 

2. L’exercice de ces libertes comportant des devoin/^t 
des responsabilites peut etre soumis a certaines formqfj- 
tes, conditions, restrictions ou sanctions, prevues par§]i 
loi, qui constituent des mesures necessaires, dans uTe 

^ societe democratique, a la securite nationale, a 1’inte- 
grite territoriale ou a la surete publique, a la defense de 
fordre et a la prevention du crime, a la protection de la 
sante ou de la morale, a la protection de la reputation ou 
des droits d’autrui, pour empecher la divulgation d’infor- 
mations confidenticlles ou pour garantir I’autorite et 
l’impartialite du pouvoir judiciaire. 

La Commission europeenne des droits de I’homme 
a conclu sans beaucoup de difficult^ que cet article 
autorise des. poursuites pour la diffusion d’idees et 
J d’ecrits racistes: voir, par exemple, Comm. Eur. D. 
H., Requetes n“ 8348/78 et 8406/78, Glimmerveen 
c. Pays-Bas , 11 octobre 1979, D.R. 18, p. 187. Vu 
la portec de la clause restrictive, qui mentionne 
expressement la protection «de la sante ou de la 
morale* et «de la reputation ou des droits d’autrui*, 
cela n’est pas etonnant. Dans d’autres contextes, 
on s’est parfois montre decidement tiede a l’egard 
de la protection de la liberte d’expression en vertu 
it de cet article, ce qui convient d’ailleurs dans le cas 
d’un instrument international destine a limiter le 
moins possible la souverainete des nations signatai- 
res. Par exemple, la Cour europeenne des droits de 
I’homme a aussi maintenu des poursuites engagees 
‘ contrc un libraire en Irlande du Nord pour avoir 
diffuse The Little Red Schoolbook , un livre educa- 
tif sur la sexualite, a l’intention d’adolescents ages 
de 12 a 18 ans, au motif que ces poursuites visaient 
. «la protection de la sante ou de la morale*: Cour 
Eur. D. H., affaire Handyside, arret du 7 decem- 
bre 1976, serie A n° 24. 
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Other international instruments-go further, and 
require state parties to prohibit some forms of hate 
propaganda. The International Covenant on Civil 
and Political Rights , to which Canada is a party, 
provides as follows: 

Article !9 . . . . 


D’autres instruments internationaux vont plus 
loin et exigent que les Etats parties interdisent 
certaines formes de propagande haineuse. Le Pacte 
international relatif aux droits civils et politiques, 
a dont le Canada est signataire, porte notamment: 

Article 19. ... 


2. Everyone shall have the right to freedom of expres¬ 
sion . . . 

3. The exercise of the rights provided for in para¬ 
graph 2 of this article carries with it special duties and 
responsibilities. It may therefore be subject to certain 
restrictions, but these shall only be such as are provided 
by law and are necessary: 

[a) For respect of the rights or reputations of others; 

( b ) For the protection of national security or of 
public order . . ., or of public health or morals. 

Article 20. ... 


2. Toute personne a droit a la liberte d'expression ... 

3. LPexercice des libertes prevues au paragraphe 2 du 
present article comporte des devoirs speciaux et des 
responsabilites speciales. II peut en consequence etre 
soumis a certaines restrictions qui doivent toutefois etre 
expressement fixees par la loi et qui sont necessaires: 

a) Au respect des droits ou de la reputation 
d’autrui; 

b) A la sauvegarde de la securite nationale, de 
1’ordre public, de la sante ou de la moralite 
publiqucs. 

Article 20. ... 


2. Any advocacy of national, racial or religious 
hatred that constitutes incitement to discrimination, hos¬ 
tility or violence shall be prohibited by law. 

The U.N. Human Rights Committee has dis¬ 
missed a complaint against Canada brought by 
Mr. Taylor (also appealing to this Court) on the 
grounds that Canada was merely carrying out its 
international obligations in proceeding against Mr. 
Taylor for the dissemination of hatred against 
ethnic groups: see Taylor and Western Guard 
Party v. Canada , Communication No. 104/1981, 
Report of the Human Rights Committee, 38 U.N. 
GAOR, Supp. No. 40 (A/38/40) 231 (1983) (deci¬ 
sion reported in part at (1983), 5 C.H.R.R. 
D/2097). 

Similar obligations are set forth in another con- h 
vention to which Canada is a party, the Interna¬ 
tional Convention on the Elimination of All 
Forms of Racial Discrimination , Can. T.S. 1970 
No. 28. Article 4 provides that States Parties: 


2. Tout appel a la haine nationale, raciale ou reli- 
gieuse qui constitue une incitation a la discrimination, a 
e Phostilite ou a la violence est interdit par la loi. 

Le Comite des droits de Phomme de 1’ONU a 
rejete une plainte portee contre le Canada par M. 
Taylor (qui a aussi forme tin pourvoi devant notre 
j- Cour), le motif du rejet etant que ie Canada ne 
faisait que s’acquitter de ses obligations internatio- 
nales en poursuivant M. Taylor pour la propaga¬ 
tion de la haine contre des groupes ethniques: voir 
Taylor et Western Guard Party c. Canada , Com- 



(A/38/40) 246 (1983), decision publiee en partie a 
(1983), 5 C.H.R.R. D/2097. 

Des obligations semblables sont enoncees dans 
une autre convention a laquelle le Canada est 
partie. II s’agit de la Convention Internationale sur 
I’elimination de toutes les formes de discrimina¬ 
tion raciale , R.T. Can. 1970 n u 28, dont Particle 4 
prevoit que chaque Etat partie s’engage: 


article 4 


ARTICLE 4 


(a) Shall declare an offence punishable by law all j 
dissemination of ideas based on racial superiority or 
hatred, incitement to racial discrimination, as well 


a) A declarer debts punissabies par la loi toute diffu¬ 
sion d'idees fondees sur la superiorite ou la haine 
raciale, toute incitation a la discrimination raciale, 
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as all acts of violence or incitement to such acts 
against any race or group of persons of another 
colour or ethnic origin, and also the provision of 
any assistance to racist activities, including the 
financing thereof; 

(b) Shall declare illegal and prohibit organizations, and 
also organized and all other propaganda activities, 
which promote and incite racial discrimination, and 
shall recognize participation in such organizations 
or activities as an offence punishable by law; 

(c) Shall not permit public authorities or public institu¬ 
tions, national or local, to promote or incite racial 
discrimination. 

These international instruments embody quite a 
different conception of freedom of expression than 
the case law under the U.S. First Amendment. 
The international decisions reflect the much more 
explicit priorities of the relevant documents 
regarding the relationship between freedom of 
expression and the objective of eradicating speech 
which advocates racial and cultural hatred. The 
approach seems to be to read down freedom of 
expression to the extent necessary to accommodate 
the legislation prohibiting the speech in question. 


Both the American and international approach 
recognize that freedom of expression is not abso¬ 
lute, and must yield in some circumstances to 
other values. The divergence lies in the way the 
limits are determined. On the international 
approach, the objective of suppressing hatred 
appears to be sufficient to override freedom of 
expression. In the United States, it is necessary to 
go much further and show clear and present 
danger before free speech can be overridden. 

The Charter follows the American approach in 
method, affirming freedom of expression as a 
broadly defined and fundamental right, and con¬ 
templating balancing the values protected by and 
inherent in freedom of expression against the ben¬ 
efit conferred by the legislation limiting that free-, 
dom under s. 1 of the Charter. This is in keeping 
with the strong liberal tradition favouring free 
speech in this country—a tradition which had led 


ainsi que tous actes de violence, ou provocation a de 
tels actes, diriges contre toute race ou tout groupe 
de personnes d’une autre couleur ou d’une autre 
origine ethnique, de meme que toute assistance 
apportee a des activites racistes, y compris leur 
financemcnt; 

b) A declarer illegales et a interdire les organisations 
ainsi que les activites de propagande organisee et 
tout autre type d’activite de propagande qui incitent 

/, a la discrimination raciale et qui Pencouragent etqa 
declarer delit punissable par la loi la participatiotjja 
ces organisations ou a ces activites; 

c) A ne pas permettre aux autorites publiques ni 
institutions publiques, nationales ou locales, d’irsd- 

c ter a la discrimination raciale ou de l’encourager."c 

co 

Ces instruments internationaux traduisent ujrft 
conception de la liberte d’expression qui est big]i 
differente de celle qui se degage de la jurispra- 
( l dence portant sur le Premier amendement ameri- 
cain. Les decisions internationales traduisent les 
priorites tres explicitement exprimees dans ces 
documents en ce qui concerne les rapports entre la 
liberte d’expression et l’objectif d’eliminer le dis- 
e cours faisant appel a la haine raciale et culturelle. 
On semble donner a la liberte d’expression une 
interpretation suffisamment attenuee pour assurer 
la validite du texte legislatif interdisant Fexpres- 
sion en question. 

Les methodes americaine et internationale 
reconnaissent Tune et l’autre que la liberte d’ex¬ 
pression n’est pas absolue et doit dans certaines 
circonstances coder le pas a d’autres valeurs. La 
8 divergence tient au mode de determination des 
limites. Suivant la methode internationale, l’objec¬ 
tif de la suppression de la haine paratt suffisant 
pour justifier 1’atteinte a la liberte d’expression. 
/ Aux Etats-Unis, il faut aller plus loin et demontrer 
' [’existence d’un danger clair et present avant de 
pouvoir porter atteinte a la liberte d’expression. 

La Charte adopte la methode americaine, fai¬ 
sant de la liberte d’expression un droit fondamen- 
' tal de large portee et envisageant de soupeser 
d’une part, des valeurs protegees par la liberte 
d’expression et inherentes a celle-ci ct, d’autre 
part, l’avantage confere par le texte legislatif qui 
j limite cette liberte en vertu de Particle premier de 
la Charte. Cela est conforme a la solide tradition 
liberate en faveur de la liberte de parole dans notre 
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to conferring quasi-constitutional 'status on free 
expression in this country prior to any bill of rights 
or Charter. At the same time, the tests are not 
necessarily the same as in the United States. 

Having reviewed the American and internation¬ 
al experience on the subject of hate propaganda, I 
conclude with a brief history of the attempts to 
curb such expression in Canada. 

Two crimes with ancient roots have been treated 
as being relevant to hate propaganda in Canada. 
In Boucher v. The King , supra , the Crown 
attempted to charge a Jehovah’s Witness, who had 
accused Quebeckers and Catholics of persecuting 
the Witnesses, with the crime of seditious libel 
(currently s. 59 of the Criminal Code). This 
Court, however, held that intention to produce 
feelings of hatred and ill will between different 
classes of His Majesty’s subjects fell short of sedi¬ 
tious intent. Somethingmore, such as intention to 
disturb order or to resist authority, was needed. 


The other offence of general application that 
has been considered relevant to hate propaganda is 
that of spreading false news (currently s. 181 of 
the Criminal Code). This crime, which may be 
traced back to the offence De Scandalis Mag- 
natum (1275), was originally intended to prohibit 
the spreading of false rumours that would sow 
discord between the King and great men of the 
realm. The same pamphlet that was adjudged not 
to be a seditious libel in Boucher was the subject of 
a prosecution for spreading false news in R. v. 
Carrier (1951), 104 C.C.C. 75 (Que. K.B.). The 
Court acquitted, holding that s. 181 was similarly 
circumscribed, and could not be applied to a pam¬ 
phlet that was not intended to arouse disorder. 
More recently, however, s. 181 was applied to 
attacks on Jews that the accused was found to 
have known to be false in R. v. Zundel (1987), 58 
O.R. (2d) 129 (C.A.). Its application to hate 


pays—tradition qui a mene a attribuer un statut 
quasi constitutionnel a la libre expression avant 
toute declaration des droits ou avant la Charte. 
Cependant, les critercs appliques ne sont pas 
« necessairement les memes qu’aux Etats-Unis. 

Ayant presentc un aperqu de l’experience ameri- 
caine el internationale en matiere de propagande 
haineuse, je termine par un bref historique des 
b tentatives de restriction de ce genre d’expression 
au Canada. 

Au Canada, deux crimes d’origine ancienne ont 

ete juges pertinents en matiere de propagande 

c haineuse. Dans 1’affaire Boucher v. The King, 

precitee, le ministere public avait tenle d’inculper 

du crime de libelle seditieux (prevu actuellement a 

Part. 59 du Code criminel ) un temoin de Jehovah, 

qui reprochait aux Quebecois et aux catholiques de 

d persecuter les temoins de Jehovah. Notre Cour a 

toutefois conclu que I’intention d’engendrer entre 

differentes classes des sujets de Sa Majeste des 

sentiments de haine et d’inimitie ne constituait pas 

une intention seditieuse. II en fallait davantage, 
€ ... . 
par exemple, Pintention de troubler la paix publi- 

que ou de desobeir aux autorites publiques. 

L’autre infraction d’application generale qui a 
etc jugee pertinente en matiere de propagande 
^ haineuse est celle de la diffusion de fausses nouvel- 
les (prevue actuellement a Part. 181 du Code 
criminel). La raison d’etre initiale de ce crime, qui 
tire son origine de [’infraction De Scandalis 
Magnatum (1275), etait de reprimer la diffusion 
de fausses rumeurs tendant a semer la discorde 
entre le roi et les grands du royaume. Le tract qui, 
dans Paffaire Boucher , avait ete juge ne pas consti- 
tuer un libelle seditieux, faisait Pobjet de poursui- 
h tes pour la diffusion dc fausses nouvelles dans 
Paffaire R. v. Carrier) 1951), 104 C.C.C. 75 (B.R. 
Que.). La cour, concluant que la portee de Part. 
181 etait circonscrite d’une fapon analogue et ne 
pouvait s’appliqucr a un tract qui n’etait pas des- 
' tine a occasionner des desordres, a rendu un ver¬ 
dict d’acquittement. Plus recemment, toutefois, 
dans Paffaire R. v. Zundel (1987), 58 O.R. (2d) 
129 (C.A.), Part. 181 a etc applique dans le cas 
■ d’attaques contre les juifs que, a-t-on decide, [’ac¬ 
cuse savait fausses. Son application a la propa¬ 
gande haineuse, comme les infractions relatives a 
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propaganda, like the hate propaganda offences 
themselves, has been controversial. 

These provisions, especially in light of the limit¬ 
ing court decisions, were regarded by many as 
being inadequate to deal with the perceived prob¬ 
lem of hate propaganda. In response to the 
representations of various groups, and after a 
reported upsurge in neo-Nazi activity in the early 
1960’s in Canada, the U.S. and Britain, the Minis¬ 
ter of Justice in 1965 set up a Special Committee 
to study hate propaganda (the Cohen Committee). 
The Committee reported in 1966, and recommend¬ 
ed the addition of new offences to the Criminal 
Code. In 1970, after former Committee member 
Pierre-Elliot Trudeau had become Prime Minister, 
these recommendations were acted upon. The 
Criminal Code was amended by the addition of 
new offences of advocating genocide (s. 318), 
public incitement of hatred likely to lead to a 
breach of the peace (s. 319(1)), and wilful promo¬ 
tion of hatred (s. 319(2)). 


Strategies for the curtailment of hate propagan¬ 
da have not been confined to the Criminal Code. 
As far back as 1934, s. 19(1) of the Manitoba 
Defamation Act , R.S.M. 1987, c. D20 (then s. 
13A of the Manitoba Libel Act), provided injunc¬ 
tive relief for members of a libelled racial or 
religious group, where such libel was “likely to 
expose persons belonging to the race, or professing 
the religious creed, to hatred, contempt or ridicule, 
and tend[ed] to raise unrest or disorder among the 
people”. Subsequently, provisions with potential 
application to hate propaganda were included in 
various human rights statutes. The first of these 
was Ontario’s Racial Discrimination Act, 1944, 
S.O. 1944, c. 51, s. 1, which prevented the publica¬ 
tion or display of “any notice, sign, symbol, 
emblem or other representation indicating dis¬ 
crimination or an intention to discriminate against 
any person or any class of persons for any purpose 
because of the race or creed of such person or class 
of persons”. Gradually, all Canadian jurisdictions 
enacted comparable provisions, the most recent 
and far-reaching of these being s. 13 of the 


la propagande haineuse elles-memes, est controver- 
see. 

Ces dispositions, compte tenu surtout de la juris- 
prudence qui vient en limiter la portee, ont ete 
jugees insuffisantes par beaucoup pour faire face 
au probleme que semblait poser la propagande 
haineuse. En reaction aux arguments avances par 
differents groupes et a la suite de ce qu’on disait 
b etre un accroissement d’activites neo-nazies 0i 
debut des annees 60 au Canada, aux Etats-Unisd^t 
en Grande-Bretagne, le ministre de la Justice-a 
etabli en 1965 un comite special charge d’etudicr 
la propagande haineuse (le comite Cohen). Damp 
c son rapport, produit en 1966, le comite a recor§- 
mande que de nouvelles infractions soient ajout6^s 
au Code criminel. En 1970, apres que Pierre-Elliot 
Trudeau, ancien membre du comite, fut devemi 
Premier ministre, on a donne suite a ces recom- 
mandations. On a done ajoute au Code criminel 
les nouvelles infractions d’encouragement au geno¬ 
cide (art. 318), d’incitation publique a la haine 
susceptible d’entrainer une violation de la paix 
e (par. 319(1)) et de fomentation volontaire de la 
haine (par. 319(2)). 

Les strategies visant a enrayer la propagande 
haineuse ne se limitent pas au Code criminel. En 
J 1934 deja, le par. 19(1) de la Loi sur la diffama- 
tion du Manitoba, L.R.M. 1987, ch. D20 (alors 
1’art. 13A de la Libel Act du Manitoba), prevoyait 
une reparation sous forme d’injonction pour les 
membres d’un groupc racial ou religieux vise, lors- 
que la diffamation etait «de nature a exposer a la 
haine, a l’outrage ou au ridicule les personnes 
appartenant a cette race ou professant cette 
croyance, et susceptible de provoquer l’inquietude 
h ou le desordre parmi la population*. Par la suite, 
des dispositions pouvant theoriquement s’appliquer 
a la propagande haineuse ont ete incluses dans 
diverses lois relatives aux droits de la personne. La 
premiere de ces lois a ete la Racial Discrimination 
1 Act, 1944 , S.O. 1944, ch. 51, art. 1, de l’Ontario, 
qui interdisait de publier ou d’exposer [traduc¬ 
tion] «des affiches, des ecriteaux, des insignes, des 
emblemes, des symboles ou autres representations 
■ indiquant une discrimination ou une intention de 
discrimination a quelque fin que ce soit a l’egard 
d’une personne ou d’une categorie de personnes en 
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Canadian Human Rights Act, S.Cr 1976-77, c. 33 
(now R.S.C., 1985, c. H-6) which is under attack 
in the companion appeal of Canada (Human 
Rights Commission) v. Taylor, [1990] 3 S.C.R. 
892. « 


The provisions in the provincial Acts prohibiting 
the publication of a “notice, sign, symbol, emblem 
or other representation” apply paradigmatically to c 
signs with messages such as “No Blacks Allowed”. 
Some attempt has been made to apply them to 
hate propaganda, but the courts have foreclosed 
such a broad interpretation. Application of the 
Manitoba provision to a series of allegedly dis¬ 
criminatory newspaper articles was rejected in Re 
Warren and Chapman (1984), 1 1 D.L.R. (4th) 
474 (Man. Q.B.), and an editorial in a student 
newspaper (including cartoons) that was offensive e 
to women was held not to be a “representation” 
within the meaning of s. 14(1) of The Saskatche¬ 
wan Human Rights Code, S.S. 1979, c. S-24.1, in 
Saskatchewan (Human Rights Commission) v. 
Engineering Students’ Society (.1989), 56 D.L.R. / 
(4th) 604 (Sask. C.A.), leave to appeal refused, 
[1989] 1 S.C.R. xiv. Besides being limited in 
scope, many of these provisions contain an exemp¬ 
tion for “free speech” or “free expression of opin¬ 
ion”: see, e.g., The Saskatchewan Human Rights s 
Code, s. 14(2). 


Section 13 of the federal Act is unique among 
human rights provisions. It declares to be a dis¬ 
criminatory practice the repeated communication 
by telephone of “any matter that is likely to expose ' 
a person or persons to hatred or contempt by- 
reason of the fact that that person or those persons 
are identifiable on the basis of a prohibited ground 
of discrimination”. It contains no explicit exemp- y 
tion for free speech or expression. Enforcement is 
by “cease and desist” order registrable with the 


raison de la race ou des croyances de cette per- 
sonne ou categorie de personnes». Graduellement, 
tous les ressorts canadiens ont adopte des disposi¬ 
tions analogues, dont la plus recente et cede qui a 
la portee la plus large est l’art. 13 de la Loi 
canadienne sur les droits de la personae, S.C. 
1976-77, ch. 33 (maintenant L.R.C. (1985), ch. 
H-6), conteste dans le pourvoi connexe Canada 
(Commission des droits de la personne) c. Taylor, 
[1990] 3 R.C.S. 892. 

Les dispositions de lois provinciales interdisant 
de publier «des affiches, des ecriteaux, des insi- 
gnes, des eniblemes, des symboles ou autres repre¬ 
sentations® s’appliquent par definition a des ecri¬ 
teaux portant des inscriptions telles que «Interdit 
aux Noirs®. On a essaye de les appliquer a la 
propaganda haineuse, mais les tribunaux ont rejete 
une interpretation aussi large. Dans l’affaire Re 
Warren and Chapman (1984), 11 D.L.R. (4th) 
474 (B.R. Man.), la disposition manitobaine a ete 
jugee inapplicable a une serie d’articles de jour- 
naux allegues discriminatoires ct. un editorial (avec 
caricatures) injurieux envers les femmes publie 
dans un journal estudiantin a ete juge ne pas 
constituer une [traduction] «representation» au 
sens du par. 14(1) du Saskatchewan Human 
Rights Code, S.S. 1979, ch. S-24.1, dans la deci¬ 
sion Saskatchewan (Human Rights Commission) 
v. Engineering Students’ Society (1989), 56 
D.L.R. (4th) 604 (C.A. Sask.), autorisation de 
pourvoi refusee, [1989] 1 R.C.S. xiv. Outre qu’el- 
les sont d’une portee limitee, nombre de ces dispo¬ 
sitions prevoient une exception pour la «liberte de 
parole® ou pour la «libre expression d’opinions®: 
voir, par exemple, le Saskatchewan Human Rights 
Code , par. 14(2). 

L’article 13 de la loi federale est unique parmi 
les dispositions relatives aux droits de la personne. 
II porte que constitue un acte discriminatoire le 
fait d’utiliser un telephone de fa$on repetee pour 
aborder «des questions susceptibles d’exposer a la 
haine, au rnepris ou au ridicule des personnes 
appartenant a un groupe identifiable pour un motif 
de distinction illicite®. II ne contient aucune excep¬ 
tion explicite pour la liberte de parole ou depres¬ 
sion. Son application est assuree au moyen d’une 
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Federal Court, which, if violated, can give rise to 
contempt proceedings. 


II. The Scope of Section 2(b) of the Charter 

Section 2(b) of the Charter guarantees freedom 
of thought, belief, opinion and expression in this 
country. It does so in broad terms. The question 
addressed under this heading is whether s. 319(2) 
of the Criminal Code introduces a limit on this 
broadly defined freedom. 

I turn first to the legal principles governing the 
construction of s. 2(b) of the Charter. The theme 
established in Dolphin Delivery and the cases that 
followed was two-fold. The guarantee of freedom 
of expression in the Charter would be viewed in 
the light of the “large and liberal” interpretation 
which its history justifies and which is properly 
accorded to Charter rights. At the same time, 
freedom of expression was not absolute. It may be 
required to give way to other rights and interests in 
certain situations. 

A series of decisions in this Court have 
addressed the implications of these propositions. 
What is the scope of the Charter guarantee of 
freedom of expression? What sorts of expression 
does it apply to? When can it be defeated by other 
rights or interests? 

The Court has accorded a broad scope to s. 2(b). 
To begin with, it has defined “expression” broadly. 
All activities which convey or attempt to convey 
meaning prima facie fall within the scope of the 
guarantee; Irwin Toy, per Dickson C.J., Lamer 
and Wilson JJ. Secondly, it has held that the 
guarantee applies regardless of the nature of the 
content of the expression. The nature of the con¬ 
tent of expression can never function to exclude it 
from the protection of the Charter. As stated in 
Irwin Toy (at pp. 968-69); 

Freedom of expression was entrenched in our Constitu¬ 
tion ... so as to ensure that everyone can manifest their 
thoughts, opinions, beliefs, indeed all expressions of the; 
heart and mind, however unpopular , distasteful or con¬ 
trary to the mainstream. 


ordonnance «d’interdit» qui peut etre enregistree 
aupres de la Cour federale et dont la violation peut 
donner lieu a des procedures pour outrage au 
tribunal. 

II. La portee de I’al. 2b) de la Charte 

L’alinea 2b) de la Charte garantit dans notre 
pays la liberte de pensee, de croyance, d’opinion et 
h d’expression. II le fait dans des termes larges. jLa 
question que nous abordons sous cette rubrique est 
de savoir si le par. 319(2) du Code criminel imp©9e 
une limite a cette liberte de large portee. 

Je commence par les principes juridiques regS- 
c sant l’interpretation de l’al. 2b) de la Charte. §e 
principe pose dans l’arret Dolphin Delivery et dans 
les arrets subsequents comporte deux volets. 6a 
garantie de liberte d’expression enoncee dans'da 
d Charte est consideree selon l’interpretation «large 
et liberate® qui est justifiee par son histoire et qu’il 
convient de donner aux droits conferes par la 
Charte. La liberte d’expression n’est toutefois pas 
absolue. Elle peut devoir ceder le pas a d’autres 
e droits et interets dans certaines situations. 

Une suite d’arrets de notre Cour traite des 
implications de ces propositions: Quelle est la 
portee de la liberte d’expression garantie par la 
/ Charted A quelles sortes depressions s’applique- 
t-elle? Dans quelles circonstances d’autres droits 
ou interets l’emportent-ils? 

Notre Cour a donne a l’al. 2b) une large portee. 
g Tout d’abord, elle a donne une definition large au 
terme «expression». Toutes les activites qui trans- 
mettent ou tentent de transmettre une signification 
relevent a premiere vue de la garantie: Irwin Toy, 
le juge en chef Dickson et les juges Lamer et 
h Wilson. Deuxiemement, elle a dit que la garantie 
s’applique independamment de la nature du con- 
tenu de l’expression. La nature de son contenu ne 
peut jamais entrainer 1’exclusion deTexpression de 
la protection de la Charte. Comme on le dit dans 
' l’arret Irwin Toy, aux pp. 968 et 969: 

La liberte d’expression a ete consacree par notre Consti¬ 
tution [. . .] pour assurer que chacun puisse manifester 
ses pensees, ses opinions, ses croyances, en fait, toutes les 
- expressions du coeur ou de l’esprit, aussi impopulaires, 
deplaisantes ou contestataires soient-elles . 
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We cannot . . . exclude human activity from the scope of 
guaranteed free expression on the basis of the content or 
meaning being conveyed. Indeed, if the activity conveys 
or attempts to convey a meaning, it has expressive 
content and prima facie falls within the scope of the 
guarantee. [Emphasis added.] 


Nous ne pouvons [. . .] ecarter une activite humaine du 
champ de la garantie de la liberte d’expression en se 
basant sur le contenu ou la signification. En effet, si 
l’activite transmet ou tente de transmeitre une significa¬ 
tion, elle a un contenu expressif et releve a premiere vue 
du champ de la garantie. [Je souligne.] 


Similarly, Lamer J. states in Reference re ss. 193 
and 195.1(l)(c) of the Criminal Code (Man.), 
[1990] 1 S.C.R. 1123, at p. 1180: 

Activities cannot be excluded from the scope of guaran¬ 
teed freedom of expression on the basis of the content or 
meaning conveyed. 

At the same time, the Court has affirmed that 
freedom of speech is not absolute. It may properly 
be limited. There are several ways in which it can 
be limited. First, there are forms of expression 
which can be distinguished from content and 
which may be excluded from the scope of s. 2(b) of 
the Charter. In Dolphin Delivery it was suggested, 
in obiter dicta, that violence and threats of vio¬ 
lence would be excluded from the protection 
offered by s. 2(b). And in Irwin Toy, at p. 970, this 
Court stated that “a murderer or rapist cannot 
invoke freedom of expression in justification of the 
form of expression he has chosen”. 



Second, s. 2(b) is violated only if it can be 
shown that the purpose or effect of the government 
action in question (in this case s. 319(2) of the 
Criminal Code) was to restrict freedom of expres¬ 
sion. Where the government’s aim was not to limit 
freedom of expression, and this is but an incident 
of its attempt to accomplish another goal, then the 
person complaining of the infringement must show 
that its effect was to infringe his constitutional 
freedom. Here the composite rationale for freedom 
of expression suggested by Emerson and others has 
been given a limited role. To make out a violation 
of s. 2(b) where the government infringement of 
expression is incidental to its pursuit of another 
goal, a complainant must show that one of the 
suggested values underlying the guarantee is 
infringed, these being three. First “seeking and 
attaining the truth is an inherently good activity.” 
Second, “participation in social and political deci¬ 
sion-making is to be fostered and encouraged.” 


De meme, le juge Lamer affirme dans Renvoi 
relatif a Tart. 193 et a I'al. 195.1(l)c) du Code 
b criminel (Man.), [1990] 1 R.C.S. 1123, a la 

p. 1180: 

Des activites ne peuvent etre exclues du champ de la 
liberte d’expression garantie en raison du message ou du 
contenu transmis. 
c 

Notre Cour a affirme aussi que la liberte d’ex¬ 
pression n’est pas absolue. On peut legitimement y 
imposer des restrictions, ce qui peut se faire de 
plusieurs manieres. En premier lieu, certaines 
d formes d’expression peuvent etre distinguees de 
leur contenu et exclues du champ de l’al. 2b) de la 
Charte. Dans l’arret Dolphin Delivery, on a indi- 
que dans des opinions incidentes que la violence et 
les menaces de violence seraient exclues de la 
e protection de l’al. 2b). En outre, dans l’arret Irwin 
Toy, a la p. 970, notre Cour affirme que «l’auteur 
d’un meurtre ou d’un viol ne peut invoquer la 
liberte d’expression pour justifier le mode d’expres- 
y sion qu’il a choisi». 


S 


h 


i 


j 


En deuxieme lieu, il n’y violation de l’al. 2b) que 
si Ton peut demontrer que l’acte gouvernemental 
en cause (en l’occurrence le par. 319(2) du Code 
criminel) a pour objet ou pour effet de limiter la 
liberte d’expression. Dans un cas ou le gouverne- 
ment ne vise pas a imposer des restrictions a la 
liberte d’expression et ne le fait qu’accessoirement 
a sa tentative d’atteindre un autre but, alors la 
personne qui se plaint de la violation est tenue de 
prouver que cela a eu pour e ffet de porter atteinte 
a la liberte que lui garantit la Constitution. En 
l’espece, la justification composite de la liberte 
d’expression, proposee notamment par Emerson, 
s’est vu attribuer un role limite. Pour etablir la 
violation de l’al. 2b) lorsque l’atteinte par le gou- 
vernement a la liberte d’expression est accessoire a 
sa recherche d’un autre but, il incombe au plai- 
gnant de prouver l’atteinte a une des valeurs don- 
nees pour sous-jacentes a la garantie. Ces valeurs 
sont au nombre de trois. D’abord, «la recherche de 
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Third, “the diversity in forms of individual self- 
fulfillment and human flourishing ought to be 
cultivated in an essentially tolerant, indeed wel¬ 
coming, environment not only for the sake of those 
who convey a meaning, but also for the sake of 
those to whom it is conveyed”: Irwin Toy , at p. 
976. Thus a government action not aimed at sup¬ 
pressing free expression will constitute a violation 
only if the complainant can show that one of these 
values is implicated in protecting his or her 
expression. 


Applying these principles, the first step in an 
analysis under s. 2(b) of the Charter is to deter¬ 
mine whether the impugned activity or legislation, 
given its form and content, lies within the sphere 
of conduct protected by the guarantee of freedom 
of expression. If it does, the next step is to deter¬ 
mine whether the purpose or effect of the govern¬ 
ment action is to restrict freedom of expression. If 
the answers to both these questions are affirma¬ 
tive, a breach of the section is established and it is 
necessary to consider whether the government 
action or legislation is saved under s. 1 of the 
Charter. 

I turn then to the question of whether the 
expression here at issue falls within the sphere of 
conduct protected by the guarantee of freedom of 
expression in the Charter. As this Court has 
repeatedly affirmed, the content of a statement 
cannot deprive it of the protection accorded by s. 
2(b), no matter how offensive it may be. The 
content of Mr. Keegstra’s statements was offensive 
and demeaning in the extreme; nevertheless, on the 
principles affirmed by this Court, that alone would 
appear not to deprive them of the protection guar¬ 
anteed by the Charter. 

Three arguments are advanced in support of the 
proposition that statements violating s. 319(2) do 
not fall within the sphere of protection accorded to 
freedom of speech by s. 2(b) of the Charter. The 
first is the argument that the form of the state¬ 
ments is not protected because they are akin to 
violence or threats of violence and are thus exclud¬ 
ed from s. 2(b). The second is the.submission that, 


la verite est une activite qui est bonne en soi». 
Deuxicmement, «la participation a la prise de deci¬ 
sions d’interet social et politique doit etre encoura- 
gee et favorisee». Troisiemement, «la diversite des 
« formes d’enrichissement et d’epanouissement per¬ 
sonnels doit etre encouragee dans une societe qui 
est essentiellement tolerante, merne accueillante, 
non seulement a Pegard de ceux qui transmettent 
un message, mais aussi a Pegard de ceux a qui ill 
h est destine*: Irwin Toy, a la p. 976. Un acte 
gouvernemental qui ne vise pas a supprimer 1® 
liberte d’expression ne constitue done une violation 
que si le plaignant peut demontrer qu’une de cea! 
valeurs entre en jeu pour proteger son expression. 

. to 

Dans l’application de ces principes, l’etape inP 
tiale d’une analyse fondee sur Pal. 2b) de la Charts 
consiste a determiner si Pacte ou le texte legislatr? 
d attaque, compte tenu de sa forme et de son con- 
tenu, releve du champ de la conduite protegee par 
la garantie de liberte depression. Dans Paffirma- 
tive, il faut se demander ensuite si 1’acte gouverne¬ 
mental a pour objet ou effet de restreindre la 
e liberte d’expression. Si la reponse a ces deux ques¬ 
tions est affirmative, la violation de i’alinea est 
etablie et il faut examiner si l’acte gouvernemental 
ou le texte legislatif est sauvegarde par Particle 
premier de la Charte. 

Ceci m’amene d’abord a la question de savoir si 
Pexpression en cause dans ce pourvoi releve du 
champ de la conduite protegee par la garantie de 
liberte d’expression enoncee dans la Charte. 

S Comme Pa affirme notre Cour a maintes reprises, 
le contenu d’une declaration ne peut la priver de la 
protection de Pal. lb), si offensant qu’il puisse etre. 
Le contenu des assertions de M. Keegstra est 
extremement offensant et avilissant; neanmoins, 
suivant les principes poses par notre Cour, cela ne 
sernble pas suffisant pour leur faire perdre la 
protection garantie par la Charte. 

Trois arguments sont avances pour soutenir que 
' des declarations qui enfreignent le par. 319(2) ne 
relevent pas de la sphere de protection donnee a la 
liberte d’expression par Pal. 2b) de la Charte. Le 
premier argument est que la forme des declara- 
. tions n’est pas protegee parce qu’elles s’apparen- 
tent a de la violence ou a des menaces de violence 
et sont en consequence exclues de l’application de 
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for a variety of reasons including other provisions 
of the Charter and Canada’s international obliga¬ 
tions, s. 2(b) should be construed as not extending 
to this type of speech. The third is the argument 
that the promotion of hatred is evil and of no a 
redeeming value and hence not worthy of protec¬ 
tion. I shall consider each of these arguments in 
turn. 


A. The Argument Based on Violence 

The first argument is that promoting hatred is 
equivalent to threats of violence and hence 
assumes a form which falls outside the protected 
sphere of s. 2(b). As already noted, this Court held 
in Dolphin Delivery, supra, that freedom of 
expression does not extend to protect threats or 
acts of violence. Relying on this jurisprudence, it 
was argued before us that in so far as Mr. Keeg- 
stra’s statements promote hatred, they are analo¬ 
gous to threats of violence and are therefore not 
protected. e 

This argument depends on an extension of the 
category of exceptions to s. 2(b), since it is plain 
that Mr. Keegstra’s statements constituted neither ^ 
a “threat” nor an “act of violence.” “Threat” is 
defined in Mozley <& Whiteley’s Law Dictionary 
(10th ed. 1988), as follows: 

Any menace of such a nature and extent as to unsettle g 
the mind of the person on whom it operates, and to take 
away from his acts that free voluntary action which 
alone constitutes consent. 

While many may find Mr. Keegstra’s ideas unset- h 
tling, it is not suggested that they are made with 
the intention or have the effect of compelling 
Jewish people or anyone else to do one thing or 
another. Nor do they urge violence against the 
Jewish people. This was the context in which ' 
“threat” was used in Dolphin Delivery, Mr. Keeg¬ 
stra’s communications were offensive and propa¬ 
gandists, but they did not constitute threats in the 
usual sense of that word. 


l’al. 2b). Le deuxieme argument consiste a dire 
que, pour diverses raisons et notamment a cause 
d’autres dispositions de la Charte et des obliga¬ 
tions internationales du Canada, Pal. 2b) ne 
devrait pas s’interpreter comme couvrant ce type 
d’expression. Selon le troisieme argument, la 
fomentation de la haine est un acte reprehensible 
qui est depourvu de toute valeur pouvant le rache- 
ter et qui ne merite done aucune protection. J’exa- 
mine a tour de role chacun de ces arguments. 

A. L’argument relatif a la violence 

Selon le premier argument, la fomentation de la 
haine equivaut a des menaces de violence et revet 
ainsi une forme qui est exclue du champ de protec¬ 
tion de l’al. 2b). Ainsi que je I’ai deja fait remar- 
quer, notre Cour a juge dans l’arret Dolphin De¬ 
livery, precite, que la liberte d’expression ne va pas 
jusqu’a proteger les menaces ou les actes de vio¬ 
lence. On a fait valoir, sur le fondement de cette 
jurisprudence, que, dans la mesure ou elles fomen- 
tent la haine, les declarations de M. Keegstra 
s’apparentent a des menaces de violence et, par 
consequent, ne sont pas protegees. 

Cet argument exige Pelargissement de la catego¬ 
ric des exceptions a Pal. 2b), car il est evident que 
les declarations de M. Keegstra ne sont ni une 
«menace» ni un «acte de violence*. La «menace» est 
ainsi definie dans Mozley & Whiteley’s Law Dic¬ 
tionary (10 e ed. 1988): 

[traduction] Toute menace qui, par sa nature et sa 
portee, trouble I’esprit de la personne visee et enleve a 
ses actes le caractere libre et volontaire qui seul consti- 
tue le consentemenl. 

Quoique beaucoup puissent trouver inquietantes 
les idees de M. Keegstra, on ne pretend pas qu’el- 
les sont avancees avec 1’intention, ou qu’elles ont 
pour effet, d’astreindre les juifs ou qui que ce soit 
d’autre a une certaine conduite. Elies n’incitent 
pas non plus a la violence contre les juifs. Or, 
e’etait le contexte dans lequel le terme «menace» 
avait ete employe dans 1’arret Dolphin Delivery. 
Les communications de M. Keegstra sont offen- 
santes et tiennent de la propagande, mais elles ne 
constituent pas des menaces au sens courant du 
terme. 


1990 CanLII 24 (SCO) 







830 


R. V. KEEGSTRA McLachlin J. 


[1990] 3 S.C.R. 


Nor do Mr. Keegstra’s words fulfill the require¬ 
ment of violence. The primary meaning of the 
word “violence” according to the Shorter Oxford 
English Dictionary (3rd ed. 1987) is “[t]he exer¬ 
cise of physical force so as to inflict injury on or 
damage to persons or property.” This is the sense 
in which the term was used in Dolphin Delivery , as 
is evident from the following passage at p. 588: 


That freedom, of course, would not extend to protect 
threats of violence or acts of violence. It would not 
protect the destruction of property, or assaults, or other 
clearly unlawful conduct. 

Violence as discussed in Dolphin Delivery and 
Irwin Toy connotes actual or threatened physical 
interference with the activities of others. 

1 conclude that Keegstra’s statements do not 
constitute either violence or threats of violence. 
This leaves for consideration the alternative argu¬ 
ment that statements calculated to promote hatred 
are akin to threats of violence and should be 
excluded from s. 2(b) on this ground. 

In general, I would be reluctant to widen an 
exception to a Charter right or freedom, absent a 
clear showing of social or logical necessity. Such a 
necessity is present in the case of violence or 
threats of violence. Is this equally present in the 
case of hate propaganda? 


I think not. The justification for excluding vio¬ 
lence as a protected form of expression is not just 
that violence is harmful to the victim, it is rather 
that violence is inimical to the rule of law on which 
all rights and freedoms depend. Threats of violence 
are similarly inimical. They are coercive, taking 
away free choice and undermining freedom of 
action. Most fundamentally, they undercut one of 
the essential justifications of free expression—the 
role of free expression in enhancing the freedom to 
choose between ideas (the argument based on 
truth) or between courses of conduct (the argu¬ 
ment based on democracy). Being antithetical to 


Les propos de M. Keegstra ne revetent pas 
davantage le caractere de la violence. En effet, 
d’apres le Shorter Oxford English Dictionary (3 e 
ed. 1987), le mot violence a pour sens principal 
a [traduction] «l’usage de la force physique de 
maniere a infliger des lesions a des personnes ou 
des dommages a des biens». C’est dans cette accep- 
tion que le mot est employe dans l’arret Dolphin 
Delivery , comme l’indique clairement le passage 
h suivant, a la p. 588: 

O 

Bien sur, cette liberie ne jouerait pas dans le cas d© 
menaces ou d’actes de violence. Aucune protection n’estr 
accordee lorsqu’il y a destruction dc biens, voies de fait 
c ou autres types de conduite manifestement illegale. 

to 

La violence dont parlent les arrets Dolphin De C 
livery et Irwin Toy connote une ingerence ou une; 
menace d’ingerence materielle reelle dans les actr- 
d vites d’autrui. 

J’en conclus que les declarations de M. Keegstra 
ne constituent ni de la violence ni des menaces de 
violence. Reste done a examiner l’argument subsi- 
diaire que des declarations destinees a fomenter la 
haine s’apparentent a des menaces de violence et 
devraient pour ce motif etre exclues du champ 
d’application de Pal. 2b). 

f D’une maniere generale, en Pabsence de 
demonstration claire d’une necessite sociale ou 
logique, j’hesiterais a elargir la portee d’une excep¬ 
tion a un droit ou a une liberte garantis par la 
Charte. Cette necessite existe quand il y a de la 
g violence ou des menaces de violence. Mais existe- 
t-elle egalement dans le cas de la propagande 
haineuse? 

Je ne le crois pas. Que la violence soit exclue des 
h formes d’expression protegees se justifie non pas 
simplement par le fait que la violence est prejudi- 
ciable a la victime, mais plutot par le fait qu’elle 
est contraire a la notion de primaute du droit dont 
dependent tous les droits et libertes. II en va de 
' meme des menaces de violence. Coercitives, ces 
menaces detruisent le libre choix et sapent la 
liberte d’action. Mais plus fondamentalement, elles 
sapent Pune des justifications essentielles de la 
. libre expression, e’est-a-dire le role de la libre 
expression dans la promotion de la liberte de choi- 
sir entre differentes idees (l’argument relatif a la 
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the values underlying the guarantee-of free expres¬ 
sion, it is logical and appropriate that violence and 
threats of violence be excluded from its scope. 


How does promotion of hatred compare? In /, 
some contexts, it is not inimical to the workings of 
democracy. For example, in the heat of political 
debate protagonists frequently make overstated 
attacks that could easily be described as “promot¬ 
ing hatred”. Opponents are called incompetent, or c 
corrupt, or unintelligent—or worse. Groups of 
opponents—for example, cabinet ministers or 
members of the opposing party—may be categori¬ 
cally vilified. Yet, even assuming an intention to 
promote hatred of members of those groups or the 
foresight that hatred may result, there is nothing 
in the form of such statements which subverts 
democracy or our basic freedoms in the way in 
which violence or threats of violence may. There e 
may of course be a world of difference between 
such statements and expression covered by s. 
319(2), but that is a difference of content, not 
form. 


It has been suggested that hate propaganda 
undermines the guarantee of free expression by 
attacking the credibility of speakers belonging to 
vilified groups, thereby reducing their ability to 
effectively communicate: see A. Fish, “Hate Pro¬ 
motion and Freedom of Expression: Truth and 
Consequences” (1989), 2 Can. J.L. & Juris. 111. h 
There are several difficulties with this argument. 
The first is that it rests on the assumption that 
freedom of expression includes the right to be 
believed. I know of no historical or philosophical 
basis for such a proposition. The underlying ' 
assumption of the “marketplace of ideas” justifica¬ 
tion for free speech as well as the justification on 
political grounds is that many ideas will be reject¬ 
ed. Even the rationale of self-actualization does ■ 
not support a right to be considered or believed. 
Freedom of expression guarantees the right to 


verite) ou entre differentes lignes de conduite (Far- 
gument relatif a la democratic). Comme elles sont 
diametralement opposees aux valeurs sous-tendant 
la garantie de la liberte d’expression, il est logique 
et convenable que la violence et les menaces de 
violence ne soient pas comprises dans le champ de 
la garantie. 

Qu’en est-il de la fomentation de la haine? Dans 
certains contextes, elle ne nuit aucunement au bon 
fonctionnement de la democratie. Par exemple, 
dans le feu d’un debat politique, les protagonistes 
livrent souvent des attaques outrees qu’on pourrait 
facilement decrire comme «fomentant la haine». 
On traite ses adversaires d’incompetents, de cor- 
rompus ou d’imbeciles—ou pis encore. Des grou- 
pes d’adversaires—par exemple les membres du 
cabinet ou du parti oppose—peuvent etre vilipen- 
des sans menagement. Pourtant, meme a supposer 
l’existence d'une intention de fomenter la haine 
centre les membres de ces groupes ou meme la 
prevision que la haine peut en resulter, rien dans la 
forme de ces declarations ne subvertit la democra¬ 
tic ou nos libertes fondamentales de la maniere que 
peuvent le faire la violence ou les menaces de 
violence. II peut evidemment y avoir une difference 
enorme entre de telles declarations et l’expression 
visee au par. 319(2), mais il s’agit d’une difference 
de contenu plutot que de forme. 

On a pretendu que la propagande haineuse mine 
la garantie de liberte d’expression en attaquant le 
credit de membres de groupes vilipendes qui s’ex- 
primenl, nuisant ainsi a leur capacite de communi- 
quer efficacement: voir A. Fish, «Hate Promotion 
and Freedom of Expression: Truth and Conse¬ 
quences® (1989), 2 Can. J.L. & Juris. 111. Cet 
argument presente plusieurs difficultes. En pre¬ 
mier lieu, il repose sur la supposition que la liberte 
d’expression comporte le droit d’etre cru. Or, je ne 
connais aucun fondement historique ou philosophi- 
que a cette proposition. Le postulat de la justifica¬ 
tion de la liberte d’expression fondee sur le 
«marche des idees», et de la justification fondee sur 
des considerations d’ordre politique, est qu’un 
grand nombre d’idees seront rejetees. Meme la 
justification qu’est l’epanouissement personnel ne 
fonde pas un droit a etre entendu et cru. La liberte 
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loose one’s ideas on the world; it does not guaran- d’expression garantit le droit de diffuser ses idees; 

tee the right to be listened to or to be believed. elle ne garantit pas le droit d’etre ecoute ou cru. 


A second difficulty with this argument is that it 
would justify the suppression of much valuable 
expression. It is impossible to imagine a vigorous 
political debate on a contentious issue in which the 
speakers did not seek to undermine the credibility 
of the ideas, conclusions and judgment of their 
opponents. Yet such debate is essential to the 
maintenance and functioning of our democratic 
institutions. In support of this argument, it might 
be asserted that justifiable speech should be con¬ 
fined to rational argument on the issues and should 
not extend to non-rational attacks on credibility. 
But who is to decide what is rational argument and 
what is not? Furthermore, it should be permissible 
in vigourous debate to go beyond rational argu¬ 
ments on the merits and attack the credibility of 
one’s opponent. Lack of credibility in the propo¬ 
nent of an idea is an important and justifiable 
reason for rejecting a position. In short, to suggest 
that speech which undermines the credibility of 
speakers belonging to particular groups does not 
fall within s. 2(b) of the Charter, is to remove 
from the protection of the Charter an enormous 
amount of speech which has long been accepted as 
important and valuable. I cannot accept that s. 
2(b) should be so limited. 


I conclude that statements promoting hatred are 
not akin to violence or threats or violence, and that 
the argument that they should for this reason be 
excluded from the protection of s. 2(b) of the 
Charter should be rejected. 

B. The Construction Arguments 

These submissions urge that s. 2(b) of the 
Charter should not be construed as extending to 
statements which offend s. 319(2) of the Criminal 
Code. The arguments are founded on three distinct 
considerations: s. 15 of the Charter, s. 27 of the 
Charter, and Canada’s international obligations. 


Une deuxieme difficult^ presentee par cet argu- 
“ ment est qu’elle justifierait la suppression d’une 
expression tres utile. II est impossible de concevoir 
un vif debat politique sur une question controver- 
see dans lequel les participants ne tentent pas de 
. faire douter de la credibilite des idees, des conclu¬ 
sions et du jugement de leurs adversaires. Ce genre 
de debat est pourtant indispensable au maintien eJ2. 
au bon fonctionnement de nos institutions demo^r 
cratiques. On pourrait affirmer a l’appui de cefc 
c argument que l’expression justifiable devrait see 
limiter a la discussion rationnelle des question^ 
faisant l’objet du debat et ne devrait pas s’etendre 
a des attaques irrationnelles contre la credibilite d^ 
l’adversaire. Mais a qui de decider ce qui est ou ce 
d qui n’est pas une discussion rationnelle? De plus, il 
devrait etre permis dans le cadre d’un debat vif de 
ne pas se borner a des arguments rationnels sur le 
fond et d’attaquer le credit de son adversaire. Le 
manque de credibilite du tenant d’une idee est un 
motif important et justifiable de rejeter son point 
de vue. Bref, pretendre que l’al. 2b) de la Charte 
ne s’applique pas a l’expression qui mine le credit 
de personnes qui s’expriment appartenant a des 
/ groupes determines revient a priver de la protec¬ 
tion de la Charte une quantite enorme depres¬ 
sions dont l’importance et la valeur sont reconnues 
depuis longtemps. Je ne puis admettre que la 
portee de l’al. 2b) soit ainsi limitee. 
s 

Je conclus que les declarations fomentant la 
haine ne s’apparentent pas a la violence ni a des 
menaces de violence et qu’il y a lieu de rejeter 
h l’argument tendant a les exclure pour cette raison 
de la protection de l’al. 2b) de la Charte. 

B. Les arguments tenant a Pinterpretation 

' Suivant ces arguments, l’al. 2b) de la Charte ne 
doit pas s’interpreter comme s’appliquant aux 
declarations qui contreviennent au par. 319(2) du 
Code criminel. Ces arguments sont fondes sur trois 
. considerations distinctes: Fart. 15 de la Charte\ 
Part. 27 de la Charte', et les obligations internatio- 
nales du Canada. 
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(1)' The Argument Based on Section 15 of the 
Charter 

The first argument is that the scope of s. 2(b) is 
diminished by s. 15 of the Charter. This argument « 
is based on the principle of construction that where 
possible, the provisions of a statute should be read 
together so as to avoid conflict. The guarantee of 
equality in s. 15, it is submitted, is offended by 
speech which denigrates a particular ethnic or * 
religious group. The competing values reflected by 
the two sections might therefore be reconciled by 
informing the content of s. 2(6) with the values of 
s. 15. Accordingly, the freedom of expression guar- 
antee should be read down to exclude from pro¬ 
tected expression statements whose content pro¬ 
motes such inequality. 

d 

It is important initially to define the nature of 
the potential conflict between s. 2(b) and s. 15 of 
the Charter. This is not a case of the collision of 
two rights which are put into conflict by the facts 
of the case. There is no violation of s. 15 in the e 
case at bar, since there is no law or state action 
which puts the guarantee of equality into issue. 
The right granted by s. 15 is the right to be free 
from inequality and discrimination effected by the 
state. That right is not violated in the case at bar. ^ 
The conflict, then, is not between rights , but rather 
between philosophies. 

There are two significant considerations which „ 
militate against an acceptance of the argument 
based on s. 15. First, it is important to consider the 
nature of the two guarantees in question. On the 
one hand, s.' 2(b) confers on each individual free¬ 
dom of expression, unconstrained by state regula- h 
tion or action, and subject only to a possible 
limitation under s. 1. On the other hand s. 15 
grants the right to be free from inequality and 
discrimination effected by the state. Given that the 
protection under s. 2(b) is aimed at protecting ' 
individuals from having their expression infringed 
by the government, it seems a misapplication of 
Charter values to thereby limit the scope of that 
individual guarantee with an argument based on s. j 
15, which is also aimed at circumscribing the 
power of the state. 


(1) L’argument fonde sur I’art. 15 de la Charte 

Le premier argument allegue que 1’art. 15 de la 
Charte vient limiter la portee de I’al. 26). Cet 
argument est fonde sur le principe d’interpretation 
selon lequel les dispositions d’une loi doivent, 
autant que faire se peut, etre interpretees ensemble 
afin d’eviter les conflits. L’expression qui denigre 
un groupe ethnique ou religieux particulier, pre¬ 
tend-on, viole la garantie d’egalite enoncee a Fart. 
15. Les valeurs concurrentes des deux articles 
peuvent done etre conciliees en insufflant au con- 
tenu de Fal. 2b) les valeurs de Fart. 15. Cela etant, 
la garantie de liberte d’expression doit rece.voir une 
interpretation restreinte de maniere a exclure de la 
categorie de Fexpression protegee les declarations 
dont le contenu favorise ce genre d’inegalite. 

II importe de preciser au depart la nature du 
conflit potentiel entre Fal. 2b) et Fart. 15 de la 
Charte. Ce n’est pas un cas de collision entre deux 
droits qu’un cas precis fait entrer en conflit. II n’y 
a pas de violation de Fart. 15 en Fespece puisque 
aucune loi ni aucun acte de FEtat ne met en cause 
la garantie d’egalite. Le droit confere par Fart, 15 
e’est celui d’etre a l’abri de toute inegalite ou 
discrimination infligee par FEtat. Ce droit n’a pas 
ete viole en Fespece. Ce dont il s’agit n’est done 
pas un conflit entre des droits , mais bien entre des 
philosophies. 

Deux considerations importantes militent contre 
Fargument fonde sur Fart. 15. D’abord, il est 
important de tenir compte de la nature des deux 
garanties en cause. D’une part, Fal. 2b) confere a 
chacun la liberte d’expression, non restreinte par la 
reglementation ou Faction gouvernementale, et il 
n’est assujetti qu’a une restriction eventuelle en 
vertu de Farticle premier. D’autre part, Fart. 15 
confere le droit de ne pas etre assujetti a Finegalite 
et a la discrimination qui serait le fait de FEtat. 
Vu que la protection en vertu de Fal. 2b) vise a 
proteger les individus contre I’atteinte a leur 
liberte d’expression par le gouvernement, ce serait 
une application erronee des valeurs de la Charte de 
limiter la portee de la garantie donnee a Findividu 
avec une argumentation l’ondee sur Fart. 15 qui 
vise egalement a circonscrire les pouvoirs de FEtat. 
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I do not mean to suggest that different sections 
of the Charter are irrelevant to the task of defining 
the content of individual guarantees. Indeed, the 
principles underlying its various provisions reflect 
many of the fundamental values of Canadian 
society. In some instances, interpretation of a par¬ 
ticular section may be aided by relying on the 
values expressed in other provisions to place the 
guarantee in question in its proper historical and 
philosophical light. In the present case, however, I 
do not agree that the protection s. 15 provides 
against government action should be used to erode 
the scope of protection provided for an individual's 
expression. 

This conclusion is supported by a second factor 
which weighs against limiting the scope of freedom 
of expression on the basis of the guarantee of s. 15. 
The cases where this Court has considered the 
meaning of s. 2(b) have expressly rejected the 
suggestion that certain statements should be 
denied the protection of the guarantee on the basis 
of their content. This Court has repeatedly 
affirmed that no matter how offensive or disagree¬ 
able the content of the expression, it cannot on 
that account be denied protection under s. 2(b) of 
the Charter. Irwin Toy and Reference re ss. 193 
and 195.1(l)(c) of the Criminal Code (Man.), 
supra. The argument based on s. 15 is clearly 
opposed to this principle, as it suggests that protec¬ 
tion be denied expression whose content conflicts 
with the values underlying the s. 15 guarantee. 

Even if these difficulties could be surmounted, 
one would be faced with the prospect of cutting 
back a freedom guaranteed by the Charter on the 
basis that the exercise of the freedom may run 
counter to the philosophy behind another section 
of the Charter. Wilson J. in Edmonton Journal v. 
Alberta (Attorney General), [1989] 2 S.C.R. 1326, 
discusses the impossibility of deciding between 
competing values under the Charter in the 
abstract, and emphasizes the need to weigh con¬ 
flicting values in the factual context of the case. 
The exercise of weighing s. 2(b) of the Charter 
against s. 15 would pose just such difficulties. The 
alleged breach of s. 2(b) can be placed in a factual 
context. But since there is no breach of s. 15, the 


Je ne veux pas dire par la que divers articles de 
la Charte sont sans pertinence dans la tache de 
definition du contenu des garanties individuelles. 
En fait, les principes sous-tendant ses diverses 
fl dispositions refletent de nombreuses valeurs fonda- 
mentales de la societe canadienne. Dans certains 
cas, [’interpretation d’un article donne peut etre 
facilitee par le recours aux valeurs exprimees dans 
d’autres dispositions afin de placer la garantie en 
h cause dans une perspective historique et philoso-O 
phique appropriee. En Pespece, je ne suis pa%o 
d’accord pour dire que la protection fournie par^ 
Part. 15 contre Paction gouvernementale devraid 
c etre utilisee pour eroder la protection donnee 
Pexpression individuelle. 

o 

Cette conclusion est etayee par un second fac-g] 
teur qui rnilite contre une restriction de la portee' - 
d de la liberte d’expression qui serait fondee sur la 
garantie de Part. 15. Les arrets dans lesquels la 
Cour a etudie le sens de Pal. 2b) ont expressement 
rejete l’idee que certaines declarations devraient 
etre privees de la protection en raison de leur 
e contenu. Notre Cour a affirme plusieurs fois que, 
si offensant ou deplaisant que soit le contenu de 
Pexpression, ce n’est pas une raison de lui retirer la 
protection de Pal. 2b) de la Charte: Irwin Toy et 
Renvoi relatif a I’art. 193 et a Tal. 195.1 (l)c) du 
Code criminel (Man.), precites. L’argument fonde 
sur Part. 15 s’oppose clairement a ce principe car il 
propose de priver de protection Pexpression dont le 
contenu est en conflit avec les valeurs sous-tendant 
g la garantie de Part. 15. 

S’il etait possible de surmonter ces difficultes, 
on se trouverait devant la perspective de la reduc¬ 
tion d’une liberte garantie par la Charte , pour la 
h raison que Pexercice de cette liberte peut aller a 
Pencontre de la philosophic qui sous-tend un autre 
article de la Charte. Le juge Wilson dans l’arret 
Edmonton Journal c. Alberta (Procureur general), 
[1989] 2 R.C.S. 1326, traite de Pimpossibilite de 
1 faire un choix dans Pabstrait entre des valeurs 
concurrentes consacrees dans la Charte et elle 
souligne la necessite d’apprecier les valeurs oppo- 
sees dans le contexte de Paffaire. C’est precisement 
. ce genre de difficultes qui surgiraient si on soupe- 
sait Pal. 2b) de la Charte et Part. 15. La violation 
alleguee de Pal. 2b) peut etre placee dans un 
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value to be weighed on that side -of the balance 
cannot be placed in a factual context. This would 
render the exercise of balancing the conflicting 
values extremely difficult. 

Assuming such balancing were to be done, the 
further question would arise of whether it would 
more appropriately take place under s. 1 than 
under s. 2(b). The rejection by the Court of nar¬ 
rowing the scope of s. 2(b) on the basis of content 
in cases such as Irwin Toy , the contextual con¬ 
siderations raised by Wilson J. in Edmonton Jour¬ 
nal, and consideration of where the burden of 
proof should lie in restricting rights and free¬ 
doms—all these suggest that restrictions on the 
broad definition of free expression found in s. 2(b) 
may well be more appropriately made under s. I. 


I conclude that this Court should not reduce the 
scope of expression protected by s. 2(b) of the 
Charter because of s. 15 of the Charter. 

(2) The Argument Based on Section 27 of the 
Charter 

Section 27 states that the Charter shall be inter¬ 
preted in a manner consistent with the preserva¬ 
tion and enhancement of the multicultural herit¬ 
age of Canadians. Similar considerations apply 
here as applied to the argument based on s. 15 of 
the Charter. As in the case of the s. 15 argument, 
there is no conflict of rights, s. 27 embodying not a 
right or freedom but a principle of construction. 
As in the case of the s. 15 argument, the submis¬ 
sion under s. 27 amounts to advocating that cer¬ 
tain statements be denied protection under s. 2(b) 
because of their content, an approach which this 
court has rejected. Using s. 27 to limit the protec¬ 
tion guaranteed by s. 2(b) is likewise subject to the 
objection that it would leave unprotected a large 
area, of arguably legitimate social and political 
debate. All this is not to mention the difficulty of 


contexte factuel. Mais comme il n’y a aucune 
violation de I’art. 15, 1’autre valeur a soupeser ne 
peut etre placee dans un contexte factuel. Cela 
rendrait extremement difficile Pevaluation relative 
« des valeurs opposees. 

A supposer que cette evaluation se fasse, se 
poserait alors la question de savoir s’il conviendrait 
mieux de la fairc en vertu de Particle premier 
h qu’en vertu de Pal. 2b). Le refus de notre Cour de 
reduire la portee de Pal. 2b) en raison du contenu, 
dans des arrets comme Irwin Toy , les considera¬ 
tions d’ordre contextuel invoquees par le juge 
Wilson dans Parret Edmonton Journal et la ques¬ 
tion de savoir a qui devrait incomber le fardeau de 
la preuve lorsqu’il s’agit de restreindre des droits et 
libertes, sont autant de facteurs qui indiquent qu’il 
convient peut-etre mieux en effet que ce soit en 
d vertu de Particle premier qu’on impose des restric¬ 
tions a la definition large de liberte d’expression 
qu’on trouve a Pal. 2b). 

Je conclus que notre Cour ne devrait pas se 
e fonder sur Part. 15 de la Charte pour reduire la 
portee de Pexprcssion protegee par Pal. 2b) de la 
Charte. 

(2) L'argument fonde sur I’art. 27 de la Charte 
f 

Aux termes de Part. 27, toute interpretation de 
la Charte doit concorder avec Pobjectif de promou- 
voir le maintien et la valorisation du patrimoine 
, multiculturel des Canadiens. Les considerations, 
applicables a cet argument sont semblables a cedes 
appliquees a celui fonde sur Part. 15 de la Charte. 
Pas plus que dans le cas de l’argument fonde sur 
Part. 15, il ne s’agit ici d’un conflit de droits, car 
h Part. 27 ne confere pas un droit ou une liberte 
mais enonce un principe d’interpretation. Et 
comme dans le cas de l’argument fonde sur Part, 
15, le moyen fonde sur Part. 27 revient a proposer 
que la protection de Pal. 2b) soit refusee a certai- 
' nes declarations a cause de leur contenu, idee qui a 
ete rejetee par notre Cour. Le recours a Part. 27 
pour limiter la protection garantie par Pal. 2b) 
donne egalemcnt prise a I’objection que cela laisse- 
■ rait sans protection un large champ de debat social 
et politique pouvant etre considere comme legi¬ 
time. A tout cela vient s’ajouler la difficulte qu’il y 
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weighing abstract values such as multiculturalism 
in the balance against freedom of speech. 

Further difficulties are not hard to conjure up. 
Different people may have different ideas about 
what undermines multiculturalism. The issue is 
inherently vague and to some extent a matter of 
personal opinion. For example, it might be sug¬ 
gested that a statement that Canada should not 
permit immigration from a certain part of the 
world is inconsistent with the preservation and 
enhancement of multiculturalism. Is s. 2(b) to be 
cut back to eliminate protection for such a state¬ 
ment, given the differing opinions one might 
expect on such a matter? It may be argued, more¬ 
over, that a certain latitude for expression of 
derogatory opinion about other groups is a neces¬ 
sary correlative of a multicultural society, where 
different groups compete for limited resources. 


For example, in R. v. Buzzanga and Durocher 
(1979), 49 C.C.C. (2d) 369 (Ont. C.A.), a case 
prosecuted under s. 319(2), the alleged hateful 
statements arose over the question of whether a 
French school should be built in a predominantly 
anglophone area. Such statements are regrettable. 
But before concluding that they should be denied 
all constitutional protection in all circumstances— 
which is the effect of removing them from s. 
2(b )—we must ask ourselves hard questions. Will 
repression of such opinions deepen rather than 
alleviate irrational prejudices? Is not the ideal of 
toleration, fundamental to our traditional concept 
of free expression, also the essence of multicultur¬ 
alism, and can multiculturalism truly be promoted 
by denying that ideal? Given the fact that removal 
of speech from s. 2(b) is to deny it any protection 
regardless of Lhe circumstances, is it appropriate 
where such debates exist to remove statements 
argued to undermine multiculturalism from s. 
2(b)! Questions such as these point out the dif¬ 
ficulty inherent in determining with any precision 
what statements would be excluded from s. 2(b) on 


a a soupeser, d’une part, des valeurs abstraites 
telles que le multiculturalisme ct, d'autre part, la 
liberte depression. 

On peut facilement concevoir d’autres difficul- 
tes. Differentes personnes peuvent avoir des idees 
differentes de ce qui mine le multiculturalisme. La 
question est vague en soi et elle est, dans une 
certaine mesure, une affaire d’opinion personnelle. 
b Par exemple, on pourrait pretendre que la declara-^ 
tion que le Canada ne devrait pas admettre d'im-o 
migrants venant d’une certaine partie du mondesL 
est incompatible avec le maintien et la valorisation^ 
du multiculturalisme. La portee de Pal. 2b) doit— 
c elle alors etre restreinte afin qu’une telle declara-^ 
tion ne soit pas protegee, compte tenu de la diver-O 
gence d’opinions a laquelle on peut s’attendre sui§ 
ce genre de questions? On pourrait soutenir d’ail-?? 
l leurs qu’une societe multiculturelle, ou differents 
groupes se disputent des ressources limitees, com- 
porte necessairement une certaine latitude dans 
l’expression d’opinions desobligeantes a Pegard 
d’autres groupes. 
e 

Par exemple, dans R. v. Buzzanga and Durocher 
(1979), 49 C.C.C. (2d) 369 (C.A. Ont.), un cas de 
poursuites engagees en vertu du par. 319(2), les 
declarations haineuses alleguees se rapportaient a 
J la question de Popportunite de construire une ecole 
francaise dans un quartier principalement anglo¬ 
phone. Des declarations de ce genre sont deplora- 
bles. Mais avant de conclure qu’il faut leur refuser 
toute protection constitutionnelle dans toutes les 
circonstances—la consequence de leur exclusion de 
Pal. 2b )—il faut se poser des questions serieuses, 
La repression de telles opinions renforcerait-elle 
les prejuges irrationnels au lieu de les attenuer? 
h L'ideal de tolerance, fondamental a noire concep¬ 
tion traditionnelle de la liberte d'expression, 
n’est-il pas egalement Pessence du multicultura¬ 
lisme, et peut-on promouvoir. le multiculturalisme 
par la negation de cet ideal? Etant donne qu’une 
' expression soustraite de la portee de Pal. 2b) est 
privee de toute protection peu importe les circons¬ 
tances, convient-il dans le cas de tels debats d’ex- 
clure de la portee de Pal. 2b) les declarations qui, a 
j ce qu’on pretend, minent le multiculturalisme? Ce 
genre dc questions font ressortir jusqu’a quel point 
il est difficile de determiner avec quelque exacti- 
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the ground that they undermine our multicultural 
heritage. 

Before leaving this point 1 would add that there 
is no evidence that the impugned legislation in fact 
contributes to the enhancement and preservation 
of muiticulturalism in Canada. Reliance, there¬ 
fore, on s. 27 to tailor or otherwise cut back the 
protection afforded by s. 2(b) risks undercutting 
the fundamental freedom with no guarantee of a 
tangible benefit in return. In my opinion, the 
weighing of interests and values implicit in ques¬ 
tions such as these is better accomplished under s. 
1 of the Charter. 


(3) The Argument Based on International Law 

The third argument based on construction is the 
international law argument. It is argued that 
exclusion of hate propaganda from the guarantee 
of freedom of speech is consistent with various 
international covenants, to some of which Canada 
is party. While this Court is not bound to follow 
international law in its interpretation of Charter 
rights and freedoms (Reference re Public Service 
Employee Relations Act (Alta.), [1987] 1 S.C.R. 
313) it is urged that as a matter of construction 
this Court should interpret s. 2(b) in a manner 
consistent with the international viewpoint. 


1 have earlier alluded to the different philoso¬ 
phies toward freedom of speech which inform the 
international tradition on the one hand and the 
American tradition on the other. The international 
tradition tends to define freedom of expression in a 
way which accommodates state legislation curtail¬ 
ing hate propaganda, thus precluding any debate 
about whether such measures infringe freedom of 
expression, and if so, whether they are justified. I 
have suggested that this is not the model of the 
Canadian Charter, which consistent with the pre- 
Charter quasi-constitutional status accorded to 
freedom of expression in this country posits a 
broad and unlimited right of expression under s. 
2(b), a right which can be cut back only under s. 1 
upon the state demonstrating that the limit or 


tude quelles declarations seraient exclues de l’ap- 
plication de 1’al. 2b) parce qu’elles nuisent a notre 
patrimoine multiculturel. 

Avant de conclure sur ce point j’ajouterais qu’il 
n’a aucunement ete demontre qu’en fait la legisla¬ 
tion contestee contribue a la promotion et a la 
preservation du multiculturalisme au Canada. Le 
recours a Part. 27 pour modeler ou restreindre 
b autremenl la protection garantie par Pal. 2b) 
risque done de porter atteinte a une liberte fonda- 
mentale sans garantie de gains tangibles en retour. 
A mon avis, il est plus approprie de soupeser les 
interets et valeurs implicites dans des questions 
c comme celles-ci dans le cadre de Particle premier 
de la Charte. 

(3) L’argument fonde sur le droit international 
d 

Le troisieme argument tenant a Interpretation 
est fonde sur le droit international. On soutient 
que Pexclusion de la propagande haineuse de la 
garantie de liberte depression est compatible 
e avec diverses conventions internationales, dont cer- 
taines ont ete signees par le Canada. Bien que 
notre Cour ne soit pas lice par le droit internatio¬ 
nal dans son interpretation des droits et libertes 
garantis par la Charte (Renvoi relatif a la Public 
f Service Employee Relations Act (Alb.), [1987] 1 
R.C.S. 313), on a fait valoir que nous devrions 
interpreter Pal. 2b) d’une maniere qui Concorde 
avec la position internationale. 

g 

J’ai deja fait mention des differentes philoso¬ 
phies relatives a la liberte d’expression qui infor- 
ment la tradition internationale d’une part et la 
tradition americaine d’autre part. La tradition 
h internationale tend a definir la liberte d’expression 
d’une maniere qui permet a I’Etat d’adopter des 
textes legislates imposant des limites a la propa¬ 
gande haineuse, ce qui exclut d’avance tout debat 
sur la question de savoir si de telles mesures 
' portent atteinte a la liberte d’expression et, dans 
Paffirmative, si elles sont justifiees. Or, j’ai deja 
indique que ce modele ne s’applique pas a la 
Charte canadienne, qui, conformement au statut 
j quasi constitutionnel donne a la liberte d’expres¬ 
sion dans ce pays avant la Charte , prevoit a Pal. 
2b) un droit large et illimite a Pexpression ne 
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infringement of the freedom is reasonably justified 
in a free and democratic society. 


Quite apart from this difference in approach, 
another consideration persuades me that it would 
be wrong to cut back the scope of s. 2{b) on the 
ground that Canada has signed treaties which are h 
inconsistent with affording protection to racial 
propaganda. 

This argument, like the arguments under ss. 15 
and 27 of the Charter, would require cutting down c 
the protection offered by s. 2{b) of the Charter on 
the basis of the content of the statements sought to 
be protected. It would deny certain statements 
constitutional protection because their content is 
intended to promote discrimination and hatred of 
certain groups in society. This Court has expressly 
rejected such a course. 

Canada’s international obligations, and the e 
accords negotiated between international govern¬ 
ments may well be helpful in placing Charter 
interpretation in a larger context. Principles 
agreed upon by free and democratic societies may y 
inform the reading given to certain of its guaran¬ 
tees. It would be wrong, however, to consider these 
obligations as determinative of or limiting the 
scope of those guarantees. The provisions of the 
Charter, though drawing on a political and social g 
philosophy shared with other democratic societies, 
are uniquely Canadian. As a result, considerations 
may point, as they do in this case, to a conclusion 
regarding a rights violation which is not necessari¬ 
ly in accord with those international covenants. h 


I should add that I am not of the view that any 
measures taken to implement Canada’s interna- ' 
tional obligations to combat racial discrimination 
and hate propaganda must necessarily be unconsti¬ 
tutional. The obligations expressed in the Interna- , 
tional Covenant on Civil and Political Rights (to . 
prohibit by law “[a]ny advocacy of national, racial 
or religious hatred that constitutes incitement to 


pouvant etre reduit qu’en vertu de Particle premier 
si PEtat demontre que la restriction imposee ou 
l’atteinte portee au droit en question peut raison- 
nablement se justifier dans le cadre d’une societe 
libre et democratique. 

Tout a fait independamment de cette difference 
de points de vue, il y a une autre raison de penser, 
a mon avis, qu’on aurait tort de limiter la portee de 
Pal. 2b) parce que le Canada a signe des traite^j 
inconciliables avec la protection de la propaganda 
raciale. 

Cette raison est que cet argument, comme 
fondes sur les art. 15 et 27 de la Charte, exigerait 
la reduction de la protection offerte par Pal. 2b) d&_> 
la Charte en fonction du contenu des declaration^ 
qu’on veut faire proteger. II refuserait a certaine^? 
declarations la protection constitutionnelle du fait 
que leur contenu est destine a promouvoir la discri¬ 
mination et la haine a Pendroit de certains groupes 
de la collectivite. C’est un parti que notre Cour a 
expressement rejete. 

Les obligations internationales du Canada et les 
accords negocies entre gouvernements nationaux 
peuvent etre utiles pour elargir le contexte de 
Pevaluation de la Charte. Des principes reconnus 
par des societes libres et democratiques peuvent 
informer la comprehension de certaines de ses 
garanties. Ce serait toutefois une erreur de consi- 
derer que ces obligations permettent de definir ou 
de limiter la portee de ces garanties. Les disposi¬ 
tions de la Charte, quoiqu’inspirees par une philo¬ 
sophic politique et sociale partagee avec d’autres 
societes democratiques, sont particulieres au 
Canada. En consequence, ces considerations peu¬ 
vent mener, comme en Pespece, a une conclusion 
concernant une violation de droits qui n’est pas 
necessairement en accord avec ces conventions 
internationales. 

J’ajoute que je ne suis pas d’avis que des mesu- 
res prises pour mettre en oeuvre des obligations 
internationales en vue de lutter contre la discrimi¬ 
nation raciale et la propagande haineuse, sont 
necessairement inconstitutionnelles. Les obliga¬ 
tions enoncees dans le Pacte international relatif 
aux droits civils et politiques (d’interdire par la loi 
«[t]out appel a la haine nationale, raciale ou reli- 
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discrimination, hostility or violence”) and the 
International Convention on the Elimination of 
All Forms of Racial Discrimination (to “declare 
an offence punishable by law all dissemination of 
ideas based on racial superiority or hatred”) are 
general in nature. Details of methods to be used 
are not specified. Nothing in those instruments 
compels enactment of s. 319(2), as opposed to 
other provisions combatting racism. 


1 conclude that none of the arguments which are 
advanced for construing s. 2(b) of the Charter 
narrowly to exclude from its protection statements 
offending s. 319(2) of the Criminal Code can 
prevail. 

C. Absence of Redeeming Value 

The fundamental premise of the arguments 
advanced under this head is that only justified or 
meritorious expression'is protected under s. 2(b). 
These arguments take several forms. 

The first is the contention that the protection of 
the wilful promotion of hatred was never within 
the contemplation of the framers of the Charter 
and therefore can be criminalized without the 
necessity of meeting the standard of justification 
of s. 1. This argument draws on the language of 
Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at 
p. 155, and R. v. Big M Drug Mart Ltd., [1985] 1 
S.C.R. 295, at p. 344, to the effect that Charter 
rights must be interpreted purposively, in light of 
the interests they were meant to protect, and in 
their proper linguistic, philosophic and historical 
contexts. Freedom of expression, although histori¬ 
cally recognized as an important value in Canadi¬ 
an society, has never been absolute, it is pointed 
out. Libel and slander laws, as well as the hate- 
mongering sections of the Criminal Code , were 
accepted as limits on freedom of expression before 
the adoption of the Charter and should continue to 
be accepted, the argument goes. 


gieuse qui constitue une incitation a la discrimina¬ 
tion, a l’hostilite ou a la violence#) et dans la 
Convention Internationale sur /’ elimination de 
toutes les formes de discrimination raciale (de 
« ((declarer debts punissables par la loi toute diffu¬ 
sion d’idees fondees sur la superiorite ou la haine 
raciale#) sont de nature generale. II n’y a aucune 
precision quant aux methodes a employer. Rien 
dans ces instruments n’oblige l’adoption du par. 
b 319(2) plutot que d’autres dispositions de lutte 
contre le racisme. 

Je conclus qu’aucun des arguments avances en 
faveur d’une interpretation restrictive de 1’al. 2b) 
c de la Charte, qui exclurait de la protection de cet 
alinca les declarations qui enfreignent le par. 
319(2) du Code criminel , ne peut etre retenu. 

C. L’absence de valeur intrinseque 

Les arguments invoqucs sous cette rubrique par- 
tent de cette preinisse fondamentale que seule 
I’expression justifiee ou mcritoire beneficie de la 
protection de Fal. 2b). Ces arguments revetent 
1 plusieurs formes. 

On soutient tout d’abord que la protection de la 
fomentation volontaire de la haine n’a jamais ete 
envisagee par les redacteurs de la Charte et peut 
^ en consequence etre criminalisee sans qu’il soit 
besoin de satisfaire a la norme de justification 
etablie par Particle premier. C’est la un argument 
qui s’appuie sur les propos tenus dans l’arret 
g Hunter c. Southam Inc., [1984] 2 R.C.S. 145, a la 
p. 155, el dans I’arret R. c. Big M Drug Mart Ltd., 
[1985] 1 R.C.S. 295, a la p. 344, d’ou il ressort 
que les droits garantis par la Charte doivent s’in- 
terpreter en fonction de l’objet qu’ils visent, a la 
h lumiere des interets qu’ils sont destines a proteger, 
et dans leurs contextes linguistique, philosophique 
et historique appropries. On souligne que la liberte 
d’expression, quoique reconnue historiquement 
comme une valeur importante dans la societe cana- 
' dienne, n’a jamais ete absolue. Toujours selon 
cette argumentation, les lois en matiere de diffa- 
mation ainsi que les articles du Code criminel 
relatifs a la fomentation de la haine ont ete accep- 
j tes comme restrictions de la liberte d’expression 
avant 1’adoption de la Charte et devraient conti¬ 
nuer de l’etre. 
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This argument amounts to saying that the right 
to free expression enshrined in the Charter must 
be confined to the ambit of the rules affecting free 
speech which preceded the Charter. Generally this 
Court has not taken such a restrictive approach to 
Charter rights and freedoms, but has preferred a 
large and generous interpretation. This is in keep¬ 
ing with the fact that the principles enshrined in 
the Charter are general and fundamental. The 
spirit of the jurisprudence that preceded the 
Charter may infuse the interpretation of these 
rights, but it should not unduly constrain the 
development of principles which may better reflect 
the broad and progressive spirit of the Charter. 

The argument, furthermore, is rebutted by the 
prc-Charter cases themselves. For example, the 
British common law made the promotion of ill-will 
and hostility between subjects the offence of crimi¬ 
nal sedition. This Court in Boucher, supra, how¬ 
ever, held that the principle of free speech required 
that the traditional definition of criminal sedition 
be narrowed to encompass only the intention to 
incite people to actual violence, disorder or unlaw¬ 
ful conduct. Thus even before the Charter , this 
Court was not prepared to accept historical legal 
limitations on expression where they conflicted 
with the larger Canadian conception of free 
speech. 


Another version of this argument looks to the 
generally accepted justifications for protecting 
freedom of speech, such as truth, democracy and 
self-fulfillment, and asks whether “hate-monger- 
ing” does anything to further those values. 

The first difficulty with this argument is that 
none of the previous decisions of this Court involv¬ 
ing free speech have followed such an approach. In 
Ford , as already mentioned, the Court declined to 
apply such an analysis to s. 2(6), on the ground 
that it related more to the consideration of com¬ 
peting claims under s. .1. The arguments from 
truth, democracy and self-fulfillment were given a 
limited role in the interpretation of s. 2(b) in Irwin 


Cette argumentation revient a dire que le droit a 
la liberte d’expression consacre dans la Charte ne 
doit pas depasser la portee des regies qui s’appli- 
quaient a la liberte de parole avant l’entree en 
a vigueur de la Charte. En general, notre Cour n’a 
pas interprete aussi restrictivement les droits et 
liberies garantis par la Charte , mais a prefere une 
interpretation large et liberate, en harmonie avec 
le caractere general et fondamental des principes_ 
b consacres dans la Charte. ^interpretation de ces) 
droits peut s’inspirer de l’esprit de la jurisprudence/} 
anterieure a la Charte , mais sans limiter indumenta 
le developpement de principes qui pourraient! 
mieux traduire l’esprit large et progressif de lajd 
Charte. ^ 

De plus, la jurisprudence anterieure a la Charter] 
refute elle-meme ces arguments, Par exemple, err- 
d common law britannique la fomentation de Pinimi- 
tie et de l’hostilite entre sujets constituait Pinfrac- 
tion de sedition criminelle. Dans l’arret Boucher, 
precite, cependant, notre Cour a dit que le principe 
de la liberte de parole exigeait que la portee de la 
e definition traditionnelle de la sedition criminelle 
soit reduite de maniere a ne comprendre que Pin- 
tention d’inciter les gens a commettre reellement 
des actes de violence, des atteintes a la paix publi- 
que ou des actes illegaux. Done, meme avant la 
f Charte, notre Cour n’etait pas disposee a accepter 
que Pexpression soit soumise a des restrictions 
juridiques historiques lorsque celles-ci entraient en 
conflit avec la conception canadienne plus large de 

la liberte de parole. 
g 

Une variante de cet argument invoque les justi¬ 
fications generalement admises pour la protection 
de la liberte de parole—telles que la verite, la 
democratic et Pepanouissement personnel—et 
h demande en quoi la «fomentation de la haine» sert 
a promouvoir ces valeurs. 

La premiere difficult^ que presente cet argu¬ 
ment est qu’aucun arret anterieur de notre Cour 
' portant sur la liberte d’expression n’a suivi cette 
demarche. Dans Parret Ford , comme je Pai deja 
fait remarquer, la Cour a refuse d’appliquer ce 
, genre d’analyse a Pal. 2b) pour le motif qu’elle 
. convenait davantage a [’appreciation de reclama¬ 
tions concurrentes en vertu de Particle premier. 
Les arguments tires de la verite, de la democratic 
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Toy, but only in cases where there is no clear 
government purpose of restricting free expression. 
The expression in issue in Irwin Toy had little 
redeeming value. That was why the government 
had banned it, a legislative act which the Court 
upheld as justified under s. 1. Nevertheless, the 
Court had little difficulty finding that the limita¬ 
tion of such speech infringed the guarantee of 
freedom of expression in s. 2(b) of the Charter. 


The argument, moreover, is essentially circular. 
If one starts from the premise that the speech 
covered by s. 319(2) is dangerous and without 
value, then it is simple to conclude that none of the 
commonly-offered justifications for protecting 
freedom of expression are served by it. 

Another problem with this approach is the dif¬ 
ficulty of determining when speech has redeeming 
value. In cases such as the present, it may be easy 
to achieve near-unanimous consensus that the 
statements contribute nothing positive to our socie¬ 
ty. But the proposition underlying this argument is 
not confined to such cases. In order to make their 
case, those advancing the argument must establish 
inter alia that all expression potentially affected 
by s. 319(2) of the Criminal Code is irrelevant to 
the workings of representative democracy. To 
come within the ambit of potential prosecution 
under s. 319(2) speech need only wilfully demean 
an identifiable group. (To be “wilful”, the speaker 
must have as his conscious purpose the promotion 
of hatred, or foresee that it is certain or morally 
certain to occur: Buzzanga, supra. However, such 
purpose or foresight may be readily inferred in 
cases of highly controversial speech.) Is it 
unimaginable that questions of public policy 
should involve speech of this kind? The Canadian 
Civil Liberties Association raises the example of a 
native leader making bitter comments about 
whites in frustration with governmental failure to 
recognize land claims. Bitter debate arising from 
the language of schooling has given rise to pros¬ 


et de Pepanouissement personnel ont eu un role 
limite dans Interpretation de Pal. 2b) dans l’arret 
Irwin Toy , mais seulement dans les situations ou le 
gouvernement ne vise pas manifestement a res- 
« treindre la liberie d’expression. L’expression en 
cause dans Paffaire Irwin Toy n’avait que peu de 
valeur intrinseque susceptible de la racheter. C’est 
pourquoi le gouvernement l’avait proscrite, acte 
legislatif que notre Cour a declare justifie au sens 
h de Particle premier. La Cour est neanmoins arrivee 
sans beaucoup de difficulte a la conclusion que la 
restriction de ce genre d’expression violait la 
garantie de liberte d’expression enoncee a Pal. 2b) 
de la Charte. 

L’argument est par ailleurs essentiellement tau- 
tologique. En effet, si Pon part de la premisse que 
Pexpression visee au par. 319(2) est dangereuse et 
d sans valeur, il est facile alors de conclure qu’au- 
cunc des justifications couramment avancees pour 
la protection de la liberte d’expression ne s’y 
applique. 

e Autre probleme inherent a ce raisonnement tient 
a la difficulte qu’il y a a determiner quand Pex¬ 
pression a une valeur intrinseque susceptible de la 
racheter. Dans des cas comme Pespece, il peut etre 
facile d’arriver a un consensus presque unanime 
f que les declarations en cause n’apportent rien de 
positif a notre societe. Cependant la proposition 
qui sous-tend cet argument ne se limite pas a de 
tels cas. Pour que leur argument soit retenu, ceux 
g qui Pavancent doivent etablir notamment que toute 
expression pouvant theoriquement relever du par. 
319(2) du Code criminei est denude de toute perti¬ 
nence a Pegard du fonctionnement de la democra¬ 
tic representative. Pour donner lieu a d’eventuelles 
h poursuit.es en vertu du par. 319(2), il suffit que 
Pexpression denigre volontairement un groupe 
identifiable. (Or, celui qui s’exprime agit «volonlai- 
rement» s’il se fixe sciemment le but de fomenter 
la haine ou s’il prevoit que telle en sera la conse- 
' quence certaine ou tres probable: Buzzanga, pre¬ 
cite. Ce but ou cette prevision peut toutefois s’infe- 
rer facilement dans les cas ou il s’agit d’une 
expression hautement controversee.) Est-il incon- 
j cevable que des questions interessant l’ordre public 
engendrent ce type d’expression? L’Association 
canadienne des libertes civiles donne Pexemple 
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ecution under s. 319(2): Buzzanga. Experience 
shows that in actual cases it may be difficult to 
draw the line between speech which has value to 
democracy or social issues and speech which does 
not. « 


Attempts to confine the guarantee of free 
expression only to content which is judged to 
possess redeeming value or to accord with the c 
accepted values strike at the very essence of the 
value of the freedom, reducing the realm of pro¬ 
tected discussion to that which is comfortable and 
compatible with current conceptions. If the guar- d 
antee of free expression is to be meaningful, it 
must protect expression which challenges even the 
very basic conceptions about our society. A true 
commitment to freedom of expression demands 
nothing less. e 

D. The Scope of Section 2(b )—Summary 

I cannot accept the arguments which have been 
advanced for the proposition that s. 2(b) does not <■ 
afford protection to statements wilfully promoting 
hatred under s. 319(2) of the Criminal Code. 
Instead, I return to the affirmation in Irwin Toy 
that if the activity being regulated has expressive 
content, and does not convey a meaning through a g 
violent form, then it is prima facie protected by s. 
2(b) of the Charter. Provided that the further 
condition is established that the purpose or effect 
of the government action in issue is to restrict 
freedom of expression, the case for infringement of h 
s. 2(b) has been made out. Both conditions are met 
in this case. Section 319(2) is directed at the 
content of certain statements. It applies where the 
meaning is conveyed in a non-violent form. And . 
finally, its purpose is to curtail what people may 
say. 

The infringement of s. 2(b) is established, and . 
the analysis must proceed to the test of justifica¬ 
tion under s. 1 of the Charter. 


d’un dirigeant autochtone qui, frustre par le refus 
du gouvernement de reconnaitre les revendications 
territoriales, tient des propos amers contre les 
Blancs. Un debat acrimonieux sur la langue de 
l’enseignement a donne lieu a des poursuites en 
vertu du par. 319(2): Buzzanga. L’experience 
montre que, dans la pratique, il peut etre difficile 
de tracer une ligne de demarcation entre Pexpres- 
sion qui a une valeur pour la democratic ou la_ 
discussion de questions sociales, et celle qui n’en a 
pas. co 

Les Lentatives de restriction de la garantie d^ 
liberte d’expression seulcment au contenu qui esD 
considere avoir une valeur positive ou etre con-ro 
forme avec des valeurs acceptees, frappent l’es^j 
sence meme de la valeur de la liberte, en reduisang 
le champ de protection des debats a ce qui ne - 
dcrange pas ou a ce qui est compatible avec les 
idees actuelles. Si la garantie de libre expression 
doit avoir un sens, elle doit proteger l’expression 
qui conteste meme les conceptions fondamentales 
de notre societe. Un engagement reel a l’egard de 
la liberte d’expression n’exige pas moins. 

D. La portee de l’al. 2b )—resume 

Je ne puis retenir les arguments avances au 
soutien de la proposition selon laquelle l’al. 2b) ne 
protege pas les declarations fomentant volontaire- 
ment la haine visees au par. 319(2) du Code 
criminel. Je reviens plutot a 1’affirmation dans 
l’arret Irwin Toy que si Pactivite faisant l’objet de 
reglementation a un contenu expressif et qu’elle ne 
transmet pas une signification par des moyens 
violents, elle beneficie a premiere vue de la protec¬ 
tion de l’al. 2b) de la Charte. Pourvu qu’on eta- 
blisse en outre que I’action gouvernemenlale en 
question a pour objet ou pour effet de restreindre 
la liberte d’expression, la violation de l’al. 2b) est 
prouvee. En Pespece, Pune et l’autre condition a 
ete remplie. Le paragraphe 319(2) vise le contenu 
de certaines declarations. II s’applique dans des cas 
ou la signification est transmise par des moyens 
non violents. En dernier lieu, son objet est d’impo- 
ser des restrictions a ce qu’on peut dire. 

La violation de l’al. 2b) est done etablie et nous 
devons passer a l’analyse dc sa justification en 
vertu de Particle premier de la Charte. 
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III. Section 11(d)—The Presumption of Inno¬ 
cence 

Section 319(3) of the Criminal Code provides 
several defences. One of them, s. 319(3)(cz), is the 
defence of truth. The origins of this defence may 
be found in the report of the Cohen Committee, 
which led to the adoption of s. 319(2). That report 
affirmed that the truth should be a defence to the 
criminal charge of promoting hatred. 

Under s. 319(3)(a), where the Crown proves 
beyond a reasonable doubt that the accused wil¬ 
fully promoted hatred against an identifiable 
group, the accused will escape liability “if he 
establishes that the statements communicated 
were true”. With regard to this, the first and most 
important of the defences established by s. 319(3), 
it is clear that the burden of proof lies on the 
accused. The question is whether this violates the 
presumption of innocence in s. 11 (d) of the 
Charter. 

In my view, the answer to this question is gov¬ 
erned by this Court’s decision R. v. Whyte, [1988] 
2 S.C.R. 3. There Dickson C.J., writing for the 
Court, found that the crime of driving or having 
care or control of a motor vehicle while impaired, 
combined with a provision that occupancy of the 
driver’s seat shall be deemed to be having care and 
control of the vehicle, offended s. 11 (d) of the 
Charter. The Chief Justice reiterated the view that 
he had taken earlier in R. v. Holmes, [1988] 1 
S.C.R. 914, at p. 935, that: “The basic principle of 
the common law' has been that the accused need 
not prove a defence.” He stated at p. 18: 

The exact characterization of a factor as an essential 
element, a collateral factor, an excuse, or a defence 
should not affect the analysis of the presumption of 
innocence. It is the final effect of a provision on the 
verdict .that is decisive. If an accused is required to prove 
some fact on the balance of probabilities to avoid convic¬ 
tion, the provision violates the presumption of innocence 
because it permits a conviction in spite of a reasonable 
doubt in the mind of the trier of fact as to the guilt of 
the accused. 

The fundamental principle that the accused 
cannot be required to prove a defence without an 


III. L’alinea lid)—lapresomption d’innocence 

Le paragraphe 319(3) du Code criminel prevoit 
plusieurs moyens de defense, dont la veracite a l’al. 
319(3)a). Cette defense tire ses origines du rapport 
du comite Cohen, qui a mene a 1’adoption du par. 
319(2). On disait dans ce rapport que la veracite 
devait constituer un moyen de defense opposable a 
h l’accusation d’avoir fomente la haine. 

O 

Aux termes de I’al. 3l9(3)a), lorsque le minis!£t 
tere public prouve hors de tout doute raisonnable 
que l’accuse a volontairement fomente la haint 
c contre un groupe identifiable, il est exonere s’«iE; 
etablit que les declarations communiquees etaien(v> 
vraies». En ce qui concerne cette defense, qui est Ig 
premiere et la plus importante des defenses pre^ 
vues au par. 319(3), il est evident que le fardeau 
d de la preuve incombe a [’accuse. Il faut se deman- 
der s’il y a ainsi violation de la presomption d’inno- 
cence enoncee a l’al. 1 lrf) de la Charte. 

A mon sens, la reponse a cette question se trouve 
e dans notre arret R, c. Whyte , [1988] 2 R.C.S. 3, 
ou le juge en chef Dickson, au nom de la Cour, a 
decide que le crime de conduire un vehicule a 
moteur ou d’en avoir la garde ou le controle avec 
facultes affaiblies, assorti d’une disposition pre- 
^ voyant qu’une personne qui occupe la place du 
conducteur est reputee avoir la garde et le controle 
du vehicule, violait l’al. 1 \d) de la Charte. Le Juge 
en chef a repete l’opinion qu’il avait exprimee 
g precedemment dans l’arret R. c. Holmes , [1988] 1 
R.C.S. 914, a la p. 935, savoir: «Selon le principe 
fondamental de la common law , l’accuse n’est pas 
tenu de prouver une defense.* Il dit a la p. 18: 

La qualification exacte d’un facteur comme element 
h essenticl, facteur accessoire, excuse ou moyen de defense 
ne devrait pas avoir d’effet sur Paralyse de la presomp¬ 
tion d'innocence. C’est I’cffet final d’une disposition sur 
le verdict qui est decisif. Si une disposition oblige un 
accuse a demontrer certains faits suivanl la preponde- 
i ranee dcs probability pour eviter d’etre declare coupa- 
blc, elle violc la presomption d’innocence parce qu’elle 
permet une declaration de culpabilite malgre I’existence 
d’un doute raisonnable dans Pcsprit du juge des faits 
quant a la culpabilite de Paccuse. 

Le principe fondamental suivant lequel un 
accuse ne peut etre oblige de prouver un moyen de 
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infringement of s. 11(d) resulting was not altered, 
in my view, by the decision of this Court in R. v. 
Schwartz , [1988] 2 S.C.R. 443. The majority in 
Schwartz accepted the principle enunciated in 
Whyte, but took the view that the production of a a 
firearms certificate by the accused did not consti¬ 
tute a defence, concluding that “[t]hcre is no 
reverse onus imposed upon the accused” in that 
“[h]e is not required to prove or disprove any 
element of the offence” (p. 485). 

It suffices for the purposes of this case to say 
that that is not so here. Parliament has expressly 
made falsity an element of the offence by provid- c 
ing that truth constitutes a defence. To say that 
falsity is not an element of the offence is to say 
that the offence is established regardless of the 
truth or falsity of the statement. Clearly this was (t 
not Parliament’s intention. It made truth a 
defence. By placing the burden of establishing that 
truth on the accused it has contravened the basic 
principle that the accused need not prove a 
defence. : 4 

The argument that it is unworkable to require 
the Crown to prove the falsity of the statements 
alleged to contravene s. 319(2) of the Criminal f 
Code is more appropriately considered under s. 1 
than under s. 11 ( d). 

1 conclude that s. 319(3) (a) of the Criminal 
Code violates s. 11 [d) of the Charter. 

IV. The Analysis Under Section l 

A. Section 1 and the Infringement of Freedom 

of Expression 

The Court’s function under s. 1 of the Charter is 
that of weighing and balancing. Before reaching s. 

1, the Court must already have determined that 
the law in question infringes a right or freedom ' 
guaranteed by the Charter. The infringement 
alone, however, does not mandate that the law' 
must fall. If the limit the law imposes on the right 
infringed is “reasonable” and “can be demon- . 
strably justified in a free and democratic society”, 
the law is valid. The demonstration of this justifi- 


defense sans que cela entralne une violation de Pal. 
11 d) n’a pas ete change, selon moi, par notre arret 
R. c. Schwartz , [1988] 2 R.C.S. 443. La majorite 
dans l’affaire Schwartz a accepte le principe 
enonce dans I’arret Whyte, mais a estime que la 
production d’un certificat d’enregistrement d’arme 
a feu par Paccuse ne constituait pas un moyen de 
defense, et a conclu qu’on «n’impose pas la charge 
de la preuve a l’accuse®, car«[i] 1 n’a pas a prouver 
Pexistence ou l’inexistence d’un element de Pity 
fraction)) (p. 485). ^ 

II suffit de signaler, aux fins de Pespece qu’il 
n’en va pas de meme ici. Le Parlement a express^ 
ment fait de la faussete un element de [’infraction 
en prevoyant que la veracite est un moyen dd 
defense. Dire que la faussete n ; est pas un element 
de l’infraction e’est affirmer que Pinfraction e§ 
etablie independamment ,de la veracite ou de la 
faussete de la declaration. De toute evidence, telle 
n’etait pas [’intention du legislateur federal. II a 
fait de la veracite une defense. En imposant a 
[’accuse la charge d’etablir la veracite, il a manque 
au principe de base selon lequel Paccuse n’est pas 
tenu de prouver une defense. 

Quant a l’argurnent voulant qu’il soit impratica- 
ble d’exiger que le ministere public prouve la 
faussete des declarations que l’on pretend contrai- 
res au par. 319(2) du Code criminel, il est plus 
appropric, de l’etudier dans le contexte de Particle 
premier que dans celui de Pal. 1 Id). 

Je conclus que Pal. 319(3)«) du Code criminel 
viole Pal. 1 Id) de la Charte. 

IV. L’analyse en vertu de Varticle premier 

A. L’article premier et Patteinte a la liberte 

d’expression 

Le role d’un tribunal aux fins de Particle pre¬ 
mier de la Charte consiste a soupeser et a appre- 
cicr. Avant meme d’entreprendre I’analyse 
qu’exige Particle premier, le tribunal doit avoir 
deja decide que la loi en question porte atteinte a 
un droit ou a une liberte garantis par la Charte. 
Cette seule atteinte ne determine cependant pas 
l’invalidite de la loi. En effet, pour peu que la 
limite qu’elle impose au droit viole soit «raisonna- 
ble» et que sa ((justification puisse se demontrer 
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cation, the burden of which lies on the state, 
involves proving that there are other rights or 
interests which outweigh the right infringed in the 
context of that case. 


The task which judges are required to perform 
under s. 1 is essentially one of balancing. On the 
one hand lies a violation or limitation of a funda- h 
mental right or freedom. On the other lies a 
conflicting objective which the state asserts is of 
greater importance than the full exercise of the 
right or freedom, of sufficient importance that it is 
reasonable and “demonstrably justified” that the 
limitation should be imposed. The exercise is one 
of great difficulty, requiring the judge to make 
value judgments. In this task logic and precedent 
are but of limited assistance. What must be deter- ,/ 
minative in the end is the court’s judgment, based 
on an understanding of the values our society is 
built on and the interests at stake in the particular 
case. As Wilson J. has pointed out in Edmonton 
Journal , supra , this judgment cannot be made in e 
the abstract. Rather than speak of values as 
though they were Platonic ideals, the judge must 
situate the analysis in the facts of the particular 
case, weighing the different values represented in 
that context. Thus it cannot be said that freedom 
of expression will always prevail over the objective 
of individual dignity and social harmony, or vice 
versa. The result in a particular case will depend 
on weighing the significance of the infringement g 
on freedom of expression represented by the law' in 
question, against the importance of the counter¬ 
vailing objectives, the likelihood the law will 
achieve those objectives, and the proportionality of 
the scope of the law to those objectives. f> 


The test set out in R. v. Oakes , [1986] 1 S.C.R. 
103, provides a guide for the analysis under s. 1 ' 
which reflects the essential task of balancing con¬ 
flicting values in the context of the case at hand. 
Two conditions must be satisfied if a law limiting 
constitutionally guaranteed rights and freedoms is . 
to be sustained under s. 1. First, the objective 
which the limit is designed to serve must be of 


dans le cadre d’une societe libre et democratique», 
la loi est valide. La demonstration de cette justifi¬ 
cation, dont la charge incombe a l’Etat, exige la 
preuve de l’existence d’autres droits ou interets 
qui, dans les circonstances, Femportent sur le droit 
auquel il a ete porte atteinle. 

L’article premier donne essentiellement aux 
juges une tache depreciation. D’une part, il y a 
la violation ou restriction d’un droit fondamentalo 
ou d’une liberte fondamentale; de l’autre, il y a unjj^ 
objectif oppose que 1’Etat pretend plus important^ 
que le plein exercice du droit ou de la liberte en^J 
question, d’une importance suffisante pour que la^ 
restriction soit raisonnable et que sa ((justifications 
puisse se demontrer». Cette tache tres delicate^ 
oblige le juge a faire des jugements de valeur.g 
Dans cet exercice, la logique et les precedents ne’ 5- 
sont que d’un secours limitc. Ce qui est determi¬ 
nant en derniere analyse e’est le jugement du 
tribunal, fonde sur une comprehension des valeurs 
constituant le fondement de notre societe et des 
interets en jeu dans l’affaire. Comme le fait obser¬ 
ver le juge Wilson dans l’arret Edmonton Journal , 
precite, ce jugement ne peut pas etre forme dans 
l’abstrait. Plutot que de parler de valeurs comme 
s’il s’agissait d’ideaux platoniques, le juge doit 
faire son analyse en fonction des faits de l’affaire 
dont il est saisi, soupesant dans ce contexte les 
differentes valeurs en question. On ne saurait done 
affirmer que la liberte d’expression 1’emportera 
toujours sur l’objectif de la dignite individuelle et 
de 1’harmonie sociale, ou vice versa. Le resultat 
dans un cas particulier dependra de [’appreciation 
de l’importance de l’atteinte portee a la liberte 
d’expression par la loi en cause par rapport a 
[’importance des objectifs y faisant contrepoids, a 
la probability que la loi permettra d’atteindre ces 
objectifs et a la proportionnalite de la portee de la 
loi a ces objectifs. 

Le critere enonce dans 1’arret R. c. Oakes , 
[1986] 1 R.C.S. 103, guide l’analyse requise par 
Particle premier et reflete les etapes de la tache 
principale qui est de soupeser des valeurs contra- 
dictoires dans le contexte de I’espece. Deux condi¬ 
tions doivent etre reinplies pour qu’une loi impo- 
sant des restrictions a des droits et libertes garantis 
par la Constitution soit maintenue en vertu de 
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sufficient importance to warrant overriding a con¬ 
stitutionally protected right. Second, if such an 
objective is established, the party invoking s. 1 
must show that the means chosen to attain the 
objective are reasonably and demonstrably justi¬ 
fied in a free and democratic society. To conclude 
that the means chosen are reasonable and 
demonstrably justified, the court must be satisfied 
of three things: 


1. The measures designed to meet the legislative 
objective (in this case s. 319(2) of the Criminal 
Code) must be rationally connected to the 
objective; 

2. The means used should impair as little as 
possible the righL or freedom in question; and 

3. There must be proportionality between the 
effect of the measures which limit the Charter 
right or freedom and the legislative objective of 
the limit on those rights. This involves balancing 
the invasion of rights guaranteed by the Charter 
against the objective to which the limitation of 
those rights is directed. 

(1) The Objective of Section 319(2) of the 
Criminal Code 

In Oakes Dickson C.J., speaking for the majori¬ 
ty, stated that the first consideration in an analysis 
under s. 1 is that the objective be “of sufficient 
importance to warrant overriding a constitutional¬ 
ly protected right or freedom” (p. 138). Quoting 
from R. v. Big M Drug Mart Ltd., supra, he 
observed that the standard must be high in order 
to ensure that objectives of a trivial nature do not 
gain s. 1 protection. The objective must be of a 
pressing and substantial nature before it can be 
characterized as sufficiently important to override 
a Charter right. 


The objective of s. 319(2) of the Criminal Code 
is to prevent the promotion of hatred toward iden¬ 
tifiable groups within our society. As the Attorney 
General of Canada puts it, the objective of the 


Particle premier. D’abord, il faut que 1’objectif vise 
par la restriction ait une importance suffisante 
pour justifier l’atteinte a un droit protege par la 
Constitution. Ensuite, si 1’existence d’un tel objec- 
« tif est etablie, la partie qui invoque Particle pre¬ 
mier doit prouver que les moyens choisis pour 
realiser Pobjectif sont raisonnables et que leur 
justification peut se demontrer dans le cadre d’une 
societe libre et democratique. Avant de concluix 
b que les moyens choisis sont raisonnables et qiil 
leur justification peut se demontrer, le tribune) 
doit etre convaincu de trois choses: ^ 

CN 

1. Les mesures concues pour realiser PobjecSf 
r legislatif (en Poccurrence le par. 319(2) du Codg 

criminel) doivent avoir un lien rationnel avec cfei 
objectif; 

, . CT) 

2. Les moyens employes doivent porter le moins 
d possible atteinte au droit ou a la liberte en 

question; 

3. II doit y avoir proportionnalite entre l’effet 
des mesures qui limitent le droit ou la liberte 
garantis par la Charte et Pobjectif legislatif vise 

e par la limitation de ces droits. Cela implique 
qu’on soupese Patteinte portee a des droits 
garantis par la Charte et Pobjectif de la limita¬ 
tion de ces droits. 

/ (1) L’objet du par. 319(2) du Code criminel 

Dans l’arret Oakes, le juge en chef Dickson, au 
nom de la majorite, dit que le premier point a 
g considerer dans une analyse en vertu dc Particle 
premier est de savoir si Pobjectif est «suffisamment 
important pour justifier la suppression d’un droit 
ou d’une liberte garantis par la Constitution® (p. 
138). Citant l’arret R. c. Big M Drug Mart Ltd., 
h prccile, il fait observer que la nornie doit etre 
severe afin que des objectifs peu importants ne 
bcneficient pas de la protection de Particle pre¬ 
mier. L’objcctif doit avoir un caractere urgent et 
• reel, sans quoi il ne peut etre qualifie de suffisam- 
ment important pour Pemporter sur un droit 
garanti par la Charte. 

Le paragraphe 319(2) du Code criminel a pour 
j objet d’empecher la fomentation de la haine contre 
des groupes identifiables dans notre societe. 
Comme le dit le procureur general du Canada, il 
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legislation is, “among other things, to protect 
racial, religious and other groups from the wilful 
promotion of hatred against them, to prevent the 
spread of hatred and the breakdown of racial and 
social harmony, and “to prevent the destruction of a 
our multicultural society””. These aims are sub¬ 
sumed in the twin values of social harmony and 
individual dignity. 

h 

These are laudable goals and serious ones. The 
objectives are clearly of a substantial nature. 
Given the history of racial and religious conflict in 
the world in the past fifty years, they may be said 
to be pressing, even though it is not asserted that 
an emergency exists in Canada. The Report of the 
Special Committee on Hate Propaganda in 
Canada (1966), at pp. 11-15 (the Cohen Report), 
provides an empirical foundation for the submis- d 
sion that defamation of particular groups is a 
pressing and substantial concern in Canada. Evi¬ 
dence of current and continuing public concern 
about racial and religious tension in Canada gen¬ 
erally and the subject matter of s. 319(2) in par- e 
ticular, is found in Equality Now! (1984), the 
report of the House of Commons Special Commit¬ 
tee on the Participation of Visible Minorities in 
Canadian Society, at pp. 1-6 and 69-74. 


The continued existence of hateful communica¬ 
tion in Canada is symptomatic of an unfortunate 
reality that while Canadians often pride them¬ 
selves for maintaining a tolerant and welcoming 
society, it is undermined by the persistence of 
racial and religious division. The conflict is harm¬ 
ful both to the individuals and groups who are the h 
target of prejudice, and to society as a whole. 
Members of minority groups are inclined to con¬ 
sider themselves outsiders in their country, and 
may be inhibited from contributing to the extent of 
their desire and ability. The loss of this potential ' 
talent and ability threatens to deprive Canada of 
the skills and talents of those who feel excluded 
and unwelcome. Moreover, the animosity created 
by ignorance and hatred further exacerbates the . 
divisions of a nation. 


s’agit d’une disposition legislative qui vise [tra¬ 
duction] «notamment a proteger des groupes 
raciaux, religieux et autres contre la fomentation 
volontaire de la haine a leur endroit, a empecher la 
propagation de la haine, a prevenir la discorde 
raciale et sociale, et «a eviter la destruction de 
notre societe multiculturelle»». Ces objets sont 
compris sous les deux valeurs de l’harmonie sociale 
et de la dignite individuelle. 

Ce sont la des buts louables et serieux. Ils sont 
manifestement importants. Compte tenu de l’his- 
toire des conflits raciaux et religieux dans le 
monde des cinquante dernieres annees, on peut 
aussi les qualifier d’urgents, bien qu’on ne pre- 
tende pas que la situation en soit une d’urgence au 
Canada. Le Rapport du Comite special de la 
propagande haineuse au Canada (1966), pp. 11 a 
16 (le rapport Cohen), fournit un fondement empi- 
rique pour le point de vue selon lequel la diffama- 
lion de groupes particuliers est une preoccupation 
urgente et reelle au Canada. Une preuve de la 
preoccupation publique actuelle et permanente a 
1’egard de la tension raciale et religieuse au 
Canada en general et, en particulier, a Pegard de 
la maticre traitee au par. 319(2), se trouve dans 
L’egalite qa presse! (1984), le rapport du Comite 
special de la Chambre des communes sur la parti¬ 
cipation des minorites visibles a la societe cana- 
dienne, aux pp. 1 a 7 et 75 a 81. 

Le fait que les communications haineuses conti- 
nuent d’exister au Canada est un symptome de la 
triste realite actuelle: les Canadiens se font souvent 
gloire de preserver une societe tolerante et accueil- 
lante, mais doivent aussi faire face a des divisions 
raciales et religieuses persistantes. Le con flit est 
prejudiciable tant pour les individus et les groupes 
touches par les prejuges, que pour Lensemble de la 
societe. Certains membres de groupes minoritaires 
sont enclins a se considerer eux-memes comme des 
etrangers dans leur pays et peuvent etre decoura¬ 
ges d’apporter une contribution a la mesure de 
leurs souhaits et de leurs capacites. La perte de ces 
talents et de ces capacites en puissance menace de 
priver le Canada des competences et des talents de 
ceux qui se sentent exclus ou rejetes. De plus, 
Panimosite creee par 1’ignorance et la haine exa- 
cerbe encore les divisions du pays. 
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The problem is not new, but neither is it quickly 
disappearing. As the Annual Report 1989 of the 
Canadian Human Rights Commission strongly 
remarked, intolerance among Canadians towards 
members of different groups remains a serious 
problem (at p. 22): 

The demons of racial and cultural prejudice have never 
been either officially or unofficially exorcised from 
Canadian society. We may, on occasion, have been 
marginally more enlightened than our southern neigh¬ 
bours, but instances of racism and intolerance are deeply 
etched in the historical record and, for that matter, not 
hard to find in the daily newspapers. 

Given the problem of racial and religious preju¬ 
dice in this country, I am satisfied that the objec¬ 
tive of the legislation is of sufficient gravity to be 
capable of justifying limitations on constitutionally 
protected rights and freedoms. 

(2) Proportionality 

(a) General Considerations 

The real question in this case, as I see it, is 
whether the means—the criminal prohibition of 
wilfully promoting hatred—are proportional and 
appropriate to the ends of suppressing hate propa¬ 
ganda in order to maintain social harmony and 
individual dignity. The objective of the legislation 
is one of great significance, such significance that 
it is capable of outweighing the fundamental 
values protected by the Charter. The ultimate 
question is whether this objective is of sufficient 
importance to justify the limitation on free expres¬ 
sion effected by s. 319(2) of the Criminal Code. In 
answering this question, the Court must consider 
not only the importance of the right or freedom in 
question and the significance of its limitation, but 
whether the way in which the limitation is imposed 
is justifiable. How serious is the infringement of 
the constitutionally guaranteed freedom, in this 
case freedom of expression? Is the limiting meas¬ 
ure likely to further the objective in practice? Is 
the limiting measure overbroad or unnecessarily 
invasive? In the final analysis, bearing all these 
things in mind, does the benefit to be derived from 
the legislation outweigh the seriousness of the 
infringement? These are the considerations rele- 


Le probleme n’est pas nouveau, mais il ne dispa- 
ratt pas vite non plus. Comme le souligne tres 
clairement le Rapport annuel 1989 de la Commis¬ 
sion canadienne des droits de la personne, l’intole- 
« ranee parmi les Canadiens envers les membres de 
groupes differents demeure un probleme grave (a 
la p. 24): 

Les demons des prejuges raciaux et culturels n’ont 
jamais ete ni officieliement ni officieusement exorcises 
h de notre societe. II se peut que nous ayons ete,<3 
1’occasion, un tout petit peu plus eclaires que nos vois^s 
du Sud, mais notre passe regorge d’histoires de racisrhe 
et d’intolerance, dont il n’est d’aiileurs pas difficile 
retrouver des traces dans nos quotidiens. 
c . c 

Compte tenu du probleme des prejuges racia^t 
et religieux dans notre pays, je suis convaincue q^e 
1’objectif vise par les dispositions legislatives 
cause est suffisamment important pour pouvoTr 
li justifier des restrictions imposees a des droits et 
libertes garantis par la Constitution. 

(2) La proportionnalite 

a) Generalities 
e 

La veritable question en Pespece, selon moi, est 
celle de savoir si le moyen—l’interdiction penale 
de la fomentation volontaire de la haine—est pro- 
portionnel et adapte a l’objet de la suppression de 
' la propagande haineuse afin d’assurer le maintien 
de Pharmonie sociale et de la dignite individuelle. 
L’objectif vise par les dispositions legislatives en 
cause est tres important, a telle enseigne d’aiileurs 
qu’il peut prendre le pas sur les valeurs fondamen- 
tales protegees par la Charte. La question ultime 
est de savoir si cet objectif a une importance 
suffisante pour justifier la restriction imposee a la 
liberte d’expression par le par. 319(2) du Code 
h criminel. Pour repondre a cette question, non seu- 
lement le tribunal doit-il prendre en consideration 
Pimportance du droit ou de la liberte en cause et 
Pimportance de la restriction apportee, mais 
encore doit-il examiner si la facon dont la restric- 
' tion est imposee peut se justifier. Quelle est la 
gravite de la violation de la liberte garantie par la 
Constitution, en Poccurrence la liberte d’expres¬ 
sion? Dans la pratique, la mesure restrictive per- 
j mettra-t-elle vraisemblablement d’atteindre l’ob- 
jectif vise? La mesure restrictive a-t-elle une 
porlee trop- large ou est-elle plus envahissante qu’il 
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vant to the question of the proportionality of the 
limiting law. 


I have said that the contest in this case lies 
between the fundamental right of free expression 
on the one hand, and the values of social harmony 
and individual liberty on the other. In approaching 
the difficult task of determining where the balance 
lies in the context of this case, it is important not 
to be diverted by the offensive content of much of 
the speech in question. As this Court has repeated¬ 
ly stated, even the most reprehensible or disagree¬ 
able comments are prima facie entitled to the 
protection of s. 2(b). It is not the statements of 
Mr. Keegstra which are at issue in this case, but 
rather the constitutionality of s. 319(2) of the 
Criminal Code. That must be our focus. 


Another general consideration relevant to the 
balancing of values involved in the proportionality 
test in this case relates peculiarly to the nature of 
freedom of expression. Freedom of expression is 
unique among the rights and freedoms guaranteed 
by the Charter in two ways. 

The first way in which freedom of expression 
may be unique was alluded to earlier in the context 
of the philosophical underpinnings of freedom of 
expression. The right to fully and openly express 
one’s views on social and political issues is funda¬ 
mental to our democracy and hence to all the other 
rights and freedoms guaranteed by the Charter. 
Without free expression, the vigourous debate on 
policies and values that underlies participatory 
government is lacking. Without free expression, 
rights may be trammelled with no recourse in the 
court of public opinion. Some restrictions on free 
expression may be necessary and justified and 
entirely compatible with a free and democratic 
society. But restrictions which touch the critical 
core of social and political debate require particu¬ 
larly close consideration because of the dangers 
inherent in state censorship of such debate. This is 
of particular importance under s. 1 of the Charter 
which expressly requires the court to have regard 


ne le faut? En dernierc analyse, eu egard a tous 
ces facteurs, l’avantage a tirer du texte legislatif 
I’emporte-l-il sur la gravite de l’atteinte? Telles 
sont les considerations pertinentes a la question de 
a la proportionnalite de la loi restrictive. 

J’ai dit qu’il s’agit en Fespece de departager le 
droit fondamental a la liberie d’expression, d’une 
part, et les valeurs que representent 1’harmonie 
b sociale ct la liberte individuelle, d’autre part. 
Devant la tache difficile de determiner ce qui doit 
primer dans le contexte de la presente instance, il 
importe de ne pas se laisser detourner par le 
contenu offensant d’une bonne partie de Fexpres- 
c sion en question. Comme notre Cour Fa souvent 
dit, meme les propos les plus reprehensibles ou 
deplaisants beneficient a premiere vue de la pro¬ 
tection de Fal. 2b). Ce ne sont pas les declarations 
d de M. Keegstra qui sont en cause en Fespece, mais 
bien la constitutionnalite du par. 319(2) du Code 
criminel. C’est la-dessus que nous devons porter 
notre attention. 

Une autre consideration generale pertinente 
dans Pappreciation de valeurs pour les fins du 
critere de proportionnalite en Fespece concerne 
directement la nature de la liberte d’expression. La 
liberte d’expression est unique parmi les droits et 
f 1 ibertes garantis par la Charte, et ce, a deux litres. 

La premiere faqon dont la liberie d’expression 
peut etre unique a deja ete evoquee dans le con- 
.texte de l’examcn de la base philosophique de la 
liberte d’expression. Le droit d’exprimer complete- 
men t et ouvertement ses vues sur des questions 
socialcs et politiques est fondamental a notre 
democratic et, partant, a tous les autres droits et 
liberies garantis par la Charte. Sans liberte d’ex- 
h pression, il ne peut y avoir ce vif debat sur les 
politiques et les valeurs qui est sous-jacent au 
gouverncment participatif. Sans liberte d’expres¬ 
sion, des droits peuvent etre limites sans recours 
possible devant le tribunal de Fopinion publique. 

' Or, certaines restrictions imposees a la liberte 
d’expression peuvent etre necessaires et justifiees 
et tout a fait compatibles avec une societe libre et 
democratique. Cependant les restrictions qui tou- 
j client au cosur meme du debat social et politique 
appellent un examen particulierement minutieux 
en raison des dangers inherents a toute censure a 
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to whether the limits are reasonable and justified 
in a free and democratic society . 


A second characteristic peculiar to freedom of 
expression is that limitations on expression tend to 
have an effect on expression other than that which * 
is their target. In the United States this is referred 
to as the chilling effect. Unless the limitation is 
drafted with great precision, there will always be 
doubt about whether a particular form of expres- 
sion offends the prohibition. There will always be 
limitations inherent in the use of language, but 
that must not discourage the pursuit of the great¬ 
est drafting precision possible. The result of a 
failure to do so may be to deter not only the d 
expression which the prohibition was aimed at, but 
legitimate expression. The law-abiding citizen who 
does not wish to run afoul of the law will decide 
not to take the chance in a doubtful case. Creativi¬ 
ty and the beneficial exchange of ideas will be e 
adversely affected. This chilling effect must be 
taken into account in performing the balancing 
required by the analysis under s. 1. It mandates 
that in weighing the intrusiveness of a limitation 
on freedom of expression our consideration cannot 
be confined to those who may ultimately be con¬ 
victed under the limit, but must extend to those 
who may be deterred from legitimate expression 
by uncertainty as to whether they might be „ 
convicted. 


laquelle l’Etat pourrait soumettre un tel debat. 
Cela prend une importance particuliere sous le 
regime de Particle premier de la Charte, qui exige 
expressement que le tribunal examine si les restric¬ 
tions sont raisonnables et justifiees dans le cadre 
d’une societe libre et democratique . 

Une seconde caracteristique propre a la liberte 
d’expression est que les restrictions qui lui sont 
imposees tendent a avoir une incidence sur d’^y- 
tres expressions que celle visee. C’est ce qu^t 
appelle aux Etats-Unis l’effet paralysant. II y aura 
toujours des limitations inherentes a l’utilisation de 
mots, mais cela ne doit pas empecher la recherche 
de la plus grande precision possible dans la redt§- 
tion, a defaut de quoi Pinterdiction pourrait dis- 
suader non seulement l’expression visee mais e$ga- 
lement l’expression legitime. Le citoyen 
respectueux des lois qui ne veut pas commettre 
d’infraction decidera de ne pas courir le risque 
dans un cas douteux. La creativite et l’echange 
benefique d’idees en souffrironl. Cet effet paraly¬ 
sant doit etre pris en consideration quand on pre¬ 
cede a ^appreciation requise aux fins de l’analyse 
en vertu de Particle premier. Cela veut dire que 
dans Pappreciation du caractere envahissant d’une 
restriction imposee a la liberte d’expression, l’en- 
quete ne peut pas se limiter a ceux qui pourraient 
finalement etre declares coupables d’une violation 
de la restriction, mais doit englober ceux que 
l’incertitude quant a la possibility d’etre reconnus 
coupables pourrait dissuader de Pexpression 
legitime. 


I make one final point before entering on the 
specific tests for proportionality proposed in 
Oakes. In determining whether the particular limi¬ 
tation of a right or freedom is justified under s. 1, 
it is important to consider not only the proportion¬ 
ality and effectiveness of the particular law in 
question, but alternative ways of furthering the 
objective. This is particularly important at stages 
two (minimum impairment) and three (balancing 
the infringement against the objective) of the pro¬ 
portionality analysis proposed in Oakes. 


Je mentionne un dernier point avant d’aborder 
les criteres precis de proportionnalite proposes 
h dans l’arret Oakes. Pour determiner si une restric¬ 
tion parliculiere imposee a un droit ou a une 
liberte est justifiee aux termes de Particle premier, 
il importe non seulement de prendre en considera¬ 
tion la proportionnalite et Pefficacite de la loi en 
' question, mais aussi d’examiner s’il existe d’autres 
moyens d’atteindre Pobjectif. C’est particuliere- 
ment important a la deuxieme etape (l’atteinte 
minimale) et a la troisieme etape (Pappreciation 
. de la violation par rapport a Pobjectif vise) de 
l’analyse de la proportionnalite proposee dans l’ar- 
ret Oakes. 
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Against this background, I turn to the three 
considerations critical to determining whether the 
limitation on freedom of expression effected by s. 
319(2) of the Criminal Code is reasonably and 
demonstrably justifiable in a free and democratic 
society. 

(b) Rational Connection 

The first question is whether s. 319(2) of the 
Criminal Code may be seen as carefully designed 
or rationally connected to the objectives which it is 
aimed at promoting. This may be viewed in two 
ways. 

The first is whether Parliament carefully 
designed s. 319(2) to meet the objectives it is 
enacted to promote. 

Although some evidence of care in linking s. 
319(2) to its objectives is clear, it has been argued 
that it is overbroad, an allegation which I will 
consider in greater detail in discussing whether s. 
319(2) represents a “minimum impairment” of the 
right of free speech guaranteed by s. 2(b) of the 
Charter. Nevertheless it is clear that the legisla¬ 
tion does, at least at one level, further Parliament’s 
objectives. Prosecutions of individuals for offensive 
material directed at a particular group may bolster 
its members’ beliefs that they are valued and 
respected in their community, and that the views 
of a malicious few do not reflect those of the 
population as a whole. Such a use of the criminal 
law may well affirm certain values and priorities 
which are of a pressing and substantial nature. 


It is necessary, however, to go further, and 
consider not only Parliament’s intention, but 
whether, given the actual effect of the legislation, 
a rational connection exists between it and its 
objectives. Legislation designed to promote an 
objective may in fact impede that objective. In R. 
v. Morgentaler, [1988] 1 S.C.R. 30, this Court 
considered the actual effect of abortion legislation 
designed to preserve women’s life and health and 
found that it had the opposite effect of the legisla¬ 
tive goals by imposing unreasonable procedural 
requirements and delays. This Court was particu¬ 
larly mindful of the effects that these requirements 


Dans ce contexte, je passe aux trois considera¬ 
tions qui sont cruciales pour determiner si le par. 
319(2) du Code criminel impose a la liberte de¬ 
pression une restriction raisonnable dont la justifi- 
« cation peut se demontrer dans le cadre d’une 
societe libre et democratique. 

b) Le lien rationnel 

La premiere question est de savoir si le par. 
319(2) du Code criminel est soigneusement congu 
pour atteindre les objectifs qu’il vise ou presente 
un lien rationnel avec ceux-ci. II y a deux faqons 
possibles d’aborder cette question. 

c Le premier consiste a se demander si le legisla- 
teur federal a soigneusement conqu le par. 319(2) 
pour atteindre les objectifs vises. 

Malgre l’existence d’indications claires qu’on a 
d eu soin d’etablir un lien entre le par. 319(2) et ses 
objectifs, on pretend que sa portee est excessive, 
allegation que j’examinerai plus en detail en trai- 
tant de la question de savoir si le par. 319(2) porte 
«le moins possible# atteinte a la liberte d’expression 
garantie par Fal. 2b) de la Charte. II est clair 
neanmoins que la loi, sur un plan au moins, contri- 
bue au but vise par le Parlement. La poursuite 
d’individus en raison des declarations offensantes 
f visant un groupe particulier peut affermir chez les 
membres de ce groupe la conviction qu’ils sont 
apprecies ct respectes dans leur collectivite et que 
le point de vue de quelques personnes malveillantes 
ne reflete pas l’opinion de 1’ensemble de la popula- 
i' tion. II se peut qu’une telle utilisation du droit 
criminel permette de consolider certaines valeurs 
et priorites reelles et importantes. 

II faut toutefois aller plus loin et prendre en 
h consideration non seulement 1’intention du Parle¬ 
ment, mais se demander egalement si, compte tenu 
de l’effet reel de la loi, il existe un lien rationnel 
entre elle et les objectifs qu’elle vise. II se peut en 
fait qu’une mesure legislative destinee a atteindre 
' un objectif y fasse obstacle, Dans l’affaire R. c. 
Morgentaler , [1988] I R.C.S. 30, notre Cour a 
examine l’effet reel de dispositions legislatives en 
matiere d’avortement destinees a proteger la vie et 
j la sante des femmes et a conclu qu’en imposant des 
exigences procedurales et des retards deraisonna- 
bles ces mesures avaient l’effet contraire a ce 
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had in practice of substantially increasing the risks 
to the health of pregnant women, especially in 
certain locations. Dickson C.J. treated this in the 
context of rational connection, stating, “to the 
extent that s. 251(4) is designed to protect the life “ 
and health of women, the procedures it establishes 
may actually defeat that objective” (pp. 75-76). 


This approach recognizes that s. 1 of the Char¬ 
ter could easily become diluted if an intention on 
the part of government to act on behalf of a 
disadvantaged group sufficed in all cases to estab¬ 
lish the necessary rational connection between the 
legislation and its objective. In some cases the link 
between the intention of the legislators and the d 
achievement of the goal may be self-evident. In 
others, there may be doubt about whether the 
legislation will in fact achieve its ends; in resolving 
that doubt deference must be paid to the Parlia¬ 
ment and the legislatures. But in cases such as 
Morgentaler, where it appears that the legislation 
not only may fail to achieve its goal but may have 
a contrary effect, the Court is justified in finding 
that the rational connection between the measure 
and the objective is absent. This is only a matter of 
common sense. How can a measure which takes 
away a measure of one’s constitutional freedom be 
reasonably and demonstrably justified unless there 
is some likelihood that it will further the objective 
upon which its justification rests? Where instead 
of that probability there is an indication that the 
measure may in fact detract from the objectives it 
is designed to promote, the absence of a rational 
connection between the measure and the objective 
is clear. 

In my view, s. 319(2) of the Criminal Code falls 
in this class of case. Section 319(2) may well have 
a chilling effect on defensible expression by law- 
abiding citizens. At Lhe same time, it is far from 
clear that it provides an effective way of. curbing 
hate-mongers. Indeed, many have suggested it may 
promote their cause. Prosecutions under the 
Criminal Code for racist expression have attracted 
extensive media coverage. Zundel, prosecuted not 


qu’elles visaient. Notre Cour a tenu particuliere- 
ment compte de ce que, dans la pratique, ces 
exigences avaient pour effet d’augmenter conside- 
rablcment les risques pour la sante de femmes 
enceintes, surtout dans certaines localites. Le juge 
en chef Dickson a traite de ce point dans le 
contexte du lien rationnel, disant que «dans la 
mesure ou le par. 251(4) est concu pour la protec¬ 
tion de la vie et la sante des femmes, la procedure 
qu’il etablit peut, en fait, mettre cet objectif fji 
echec» (p. 76). C 

On reconnait par la que Particle premier deda 
Charte pourrait facilement etre affaibli si Pintenj- 
tion du gouvernement d’agir dans Pinteret d’tjji 
groupe defavorise suffisait dans tous les cas poW 
etablir Pexistence du lien rationnel requis entreefa 
mesure legislative et son objectif. Dans certams 
cas, le lien entre Pintention du legislateur et la 
realisation de l’objet peut etre evident. Dans d’au- 
tres, on peut douter que la mesure legislative 
atteindra en fait son but; dans la resolution de ce 
doute, il faut agir avec deference a Pegard des 
legislateurs federal et provinciaux. Toutefois, dans 
des cas comme Paffaire- Morgentaler, ou il appert 
non seulement que la mesure legislative risque de 
ne pas attcindre son objet, mais qu’elle peut avoir 
Peffet oppose, le tribunal est justifie de conclure a 
Pabsence d’un lien rationnel entre la mesure et 
Pobjectif. C’est une simple question de bon sens. 
En effet, comment une mesure qui est jusqu’a un 
certain point privative d’une liberte conferee par la 
g Constitution peut-elle etre raisonnable et justifia¬ 
ble sans quelque probabilite qu’elle permettra d’at- 
teindre Pobjectif sur lequcl repose sa justification? 
Lorsquc, au lieu de cette probabilite, il y a lieu de 
croire que la mesure peut en fait aller a Pencontre 
* des objectifs vises, Pabsence de lien rationnel entre 
la mesure et Pobjectif est evidente. 

A mon avis, le par. 319(2) du Code criminel 
tombe dans cette derniere categorie. Il se peut bien 
' que le par. 319(2) ait un effet paralysant sur 
Pexpression defendable de citoyens respectueux 
des lois. En merae temps, il est loin d’etre certain 
qu’il represente un moyen efficace de tenir en 
j bride les fomentateurs de haine. En fait, beaucoup 
pretendcnl que cette disposition pourrait aider leur 
cause. Les medias ont fait beaucoup de tapage 
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under s. 319(2) but for the crime of spreading 
false news (s. 181), claimed that his court battle 
had given him “a million dollars worth of publici¬ 
ty”: Globe and Mail , March 1, 1985, p. PI. There 
is an unmistakable hint of the joy of martyrdom in 
some of the literature for which Andrews, in the 
companion appeal, was prosecuted: 


The Holocaust Hoax has been so ingrained in the minds 
of the hated “goyim” by now that in some countries . . . 
challenging its validity can land you in jail 


( R. v. Andrews (1988), 65 O.R. (2d) 161, at p. 
165 (C.A.).) 

Not only does the criminal process confer on the 
accused publicity for his dubious causes—it may 
even bring him sympathy. The criminal process is 
cast as a conflict between the accused and the 
state, a conflict in which the accused may appear 
at his most sympathetic. Franz Kafka was not 
being entirely whimsical when he wrote, “If you 
have the right eye for these things, you can see 
that accused men are often attractive” ( The Trial 
(1976), at p. 203). 

The argument that criminal prosecutions for 
this kind of expression will reduce racism and 
foster multiculturalism depends on the assumption 
that some listeners are gullible enough to believe 
the expression if exposed to it. But if this assump¬ 
tion is valid, these listeners might be just as likely 
to believe that there must be some truth in the 
racist expression because the government is trying 
to suppress it. Theories of a grand conspiracy 
between government and elements of society 
wrongly perceived as malevolent can become all 
too appealing if government dignifies them by 
completely suppressing their utterance. It is there¬ 
fore not surprising that the criminalization of hate 
propaganda and prosecutions under such legisla¬ 
tion have been subject to so much controversy in 
this country. 


autour des poursuites intentees en vertu du Code 
criminel pour des declarations racistes. Zundel, 
poursuivi non pas en vertu du par. 319(2) mais 
pour le crime de diffusion de fausses nouvelles 
a (art. 181), pretendait que son proces lui avait 
procure [traduction] «un million de dollars de 
publicite»: Globe and Mail , l cr mars 1985, p. PI. 
Certains des ecrits qui ont donne lieu aux poursui¬ 
tes cn cause dans le pourvoi connexe Andrews 
b laissent transparaitre un souppon de joie du 
martyre: 

[traduction] Le mensonge de 1’holocauste esl mainte- 
nant grave si profondement dans 1’esprit des detestes 
c «goyim», que dans certains pays [. . .] le fait de le 
contester peut entralner une peine d’emprisonnement. 

(R. v. Andrews (1988), 65 O.R. (2d) 161, a la p. 
165 (C.A.).) 

d 

Non seulement le processus criminel fournit a 
Faccuse de la publicite pour ses causes douteuses, 
mais il peut aussi lui attirer de la sympathie. Le 
e processus criminel est presente comme un conflit 
entre [’accuse ct l’Etat, conflit dans lequel l’accuse 
peut paraftre sous son jour le plus sympathique. 
Cette remarque de Franz Kafka n’etait pas totale- 
ment fantaisiste: «Quand on sait voir, on trouve 
7 reellement que tous les accuses sont beaux* (Le 
proces (1964), a la p. 248). 

L’argument selon lequel les poursuites criminel- 
„ les contre ce type d’expression reduiront le racisme 
et favoriseront le muiticulturalisme suppose que 
certains auditeurs sont assez credules pour ajouter 
foi aux propos en question s’ils en prennent con- 
naissance. Mais si l’hypothese est valable, il est 
h peut-etre tout aussi probable que ces auditeurs 
croiront qu’il y a du vrai dans 1’expression raciste 
puisque le gouvernement essaie de la supprimer. 
Des theories sur l’existence d’un grand complot 
entre le gouvernement et certains elements de la 
' societe, percus a tort comme malveillants, peuvent 
devenir attrayantes si le gouvernement les valorise 
en interdisant totalement leur expression. Il n’y a 
done rien d’etonnant a ce que la criminalisation de 
j la propagande haineuse et l’exercice de poursuites 
en vertu des dispositions legislatives a cet effet 
aient souleve une si vive controverse au Canada. 
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Historical evidence also gives reason to be suspi¬ 
cious of the claim that hate propaganda laws 
contribute to the cause of multiculturalism and 
equality. This evidence is summarized by A. A. 
Borovoy, When Freedoms Collide: The Case for 
our Civil Liberties (1988), at p. 50: 

Remarkably, pre-Hitler Germany had laws very much 
like the Canadian anti-hate law. Moreover, those laws 
were enforced with some vigour. During the fifteen 
years before Hitler came to power, there were more than 
two hundred prosecutions based on anti-semitic speech. 
And, in the opinion of the leading Jewish organization of 
that era, no more than 10 per cent of the cases were 
mishandled by the authorities. As subsequent history so 
painfully testifies, this type of legislation proved ineffec¬ 
tual on the one occasion when there was a real argument 
for it. Indeed, there is some indication that the Nazis of 
pre-Hitler Germany shrewdly exploited their criminal 
trials in order to increase the size of their constituency. 
They used the trials as platforms to propagate their 
message. 

Viewed from the point of view of actual effect, 
the rational connection between s. 319(2) and the 
goals it promotes may be argued to be tenuous. 
Certainly it cannot be said that there is a strong 
and evident connection between the criminaliza¬ 
tion of hate propaganda and its suppression. 

(c) Minimum Impairment 

The second matter which must be considered in 
determining whether the infringement represented 
by the legislation is proportionate to its ends is 
w'hether the legislation impairs the right to the 
minimum extent possible. 

Those supporting s. 319(2) of the Criminal 
Code point to the fact that it applies only to wilful 
promotion of hatred, and not to promotion of any 
lesser emotion. Hatred, they argue, is the most 
extreme and reprehensible of human emotions. 
They also point out that s. 319(2) provides a 
number of defences, including the truth of the 
statements made, discussion for public benefit of a 
subject of public importance (provided the state¬ 
ments were believed to be true on reasonable 
grounds), and good faith opinion on a religious 
subject. They add that s. 319(2) does no more than 


On trouve aussi dans i’Histoire des raisons dc 
juger avec suspicion l’assertion que les lois relati¬ 
ves a la propagande haineuse servent la cause du 
multiculturalisme et de Pegalite. Cette preuve est 
“ resumee par A. A. Borovoy dans When Freedoms 
Collide: The Case for our Civil Liberties (1988), a 
la p. 50: 

[traduction] Fait remarquable, l’AHemagne pre- 
h hitlerienne avait des lois fort semblables a la loi carta^ 
dienne contrc la haine. Ces iois ont en outre ete app^ 
quees assez energiquement. Au cours des quinze annew 
qui ont precede I’accession d’Hitler au pouvoir, il y a eji 
plus de deux cents poursuites pour propos antisemit^! 
Et, de l’avis du principal organisme juif de l’epoque, dU 
c pour cent dc ces causes tout au plus ont souffert 
l’incurie des autorites. Or, comme en temoigne si do^ 
lourcusement 1’histoire subsequente, ce genre de legisl§ 
tion s’est averee incfficace prccisement la ou elle etsjf 
reellement indiquee. En fait, il y a lieu de croire que les 
“ nazis de l’Allemagnc prehitlerienne ont su exploiter 
judicieusement leurs proces criminels afin de grossir le 
nombre de leurs partisans, ils sc servaient des proces 
comme tribunes pour la propagation de leur message. 

e Du point de vue de l’effet reel, on peut pretendre 
que le lien rationnel entre le par. 319(2) et les 
objets qu’il vise cst tenu. Certes, on ne saurait 
affirmer l’existence d’un lien fort et evident entre 
la criminalisation de la propagande haineuse et son 
f elimination. 

c) L’atteinte minimale 

La deuxieme question a aborder pour determi- 
g ner si la violation que constituent les dispositions 
legislatives en cause est proportionnee a l’objet 
qu’elles visent, est celle de 1’atteinte minimale au 
droit en question. 

h Ceux qui plaident en faveur du par. 319(2) du 
Code criminel insistent sur le fait qu’il ne s’appli- 
que qu’a la fomentation volontaire de la haine et 
ne vise pas l’incitation a des emotions moins fortes. 
La haine, soutiennent-ils, est a la fois la plus 
' extreme et la plus reprehensible des emotions 
humaines. 11s soulignenL en outre que le par. 
319(2) prevoit plusieurs moyens de defence, dont 
la veracite des declarations, l’examen dans 1’interet 
. du public d’une question d’interet public (pourvu 
qu’il y ait eu des motifs raisonnables de croire que 
les declarations etaient vraies), et 1’exprcssion de 
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fulfil Canada’s international obligations and that 
similar provisions apply in other western democra¬ 
cies. 


Those who maintain the unconstitutionality of s. 
319(2) argue that the subjective emotion of hatred 
is overbroad and vague, that judges and juries will 
convict only if the speech is unpopular, and that 
there may be criminal liability even if not a single 
person was moved to any emotion, hatred or other¬ 
wise, by the statement. Moreover, the fact that the 
accused has the burden of proving the truth of his 
statement means that convictions may result even 
for true statements. 


Two questions are pertinent to the inquiry into 
whether s. 319(2) impairs freedom of expression as 
little as possible. The first is whether s. 319(2) is 
drafted too broadly, catching more expressive con¬ 
duct than can be justified by the objectives of 
promoting social harmony and individual dignity. 
The second is whether criminalization of hate 
ntongering may in itself be an excessive response 
to the problem, given the alternatives. I will deal 
with each in turn. 


Despite the limitations found in s. 319(2), a 
strong case can be made that it is overbroad in 
that its definition of offending speech may catch 
many expressions which should be protected. 


The first difficulty lies in the different interpre¬ 
tations which may be placed on the word “hatred”. 
The Shorter Oxford English Dictionary defines 
“hatred” as: “The condition or state of relations in 
which one person hates another; the emotion of 
hate; active dislike, detestation; enmity, ill-will, 
malevolence.” The wide range of diverse emotions 
which the word “hatred” is capable of denoting is 
evident from this definition. Those who defend its 
use in s. 319(2) of the Criminal Code emphasize 
one end of this range—hatred, they say, indicates 


bonne foi d’une opinion sur un sujet religieux. Ils 
affirment egalement que le par. 319(2) ne fait que 
remplir les obligations internationales du Canada 
et qu’il existe des dispositions analogues dans d’au- 
a tres democraties occidentales. 

Les tenants de l’inconstitutionnalite du par. 
319(2) font valoir que 1’emotion subjective qu’est 
la haine est une notion de portee excessive et 
b vague, que les juges et les jurys prononceront des 
verdicts de culpabilite quand (’expression est seule- 
ment impopulaire, et qu’il peut y avoir responsabi- 
lite criminelle meme si la declaration n’a incite 
personne a la haine ou a quelque autre emotion. 
1 D’autre part, le fait que le fardeau de prouver la 
veracite de sa declaration incombe a l’accuse veut 
dire que meme des declarations vraies peuvent 
entraiher des declarations de culpabilite. 

d Deux questions sont pertinentes pour determiner 
si le par. 319(2) porte le moins possible atteinte a 
la liberte d’expression. La premiere est de savoir si 
le par. 319(2) est redige dans des termes trop 
e larges de maniere a englober plus de conduites 
expressivcs que ne le justifie l’objectif de la promo¬ 
tion de I’harmonie sociale et de la dignite indivi- 
duelle. La seconde est de savoir si la criminalisa- 
tion de la fomentation de la haine peut constituer 
/ en soi une reaction excessive au probleme, compte 
tenu des autres possibilites dont on dispose. J’abor- 
derai tout a tour chacune de ces questions. 

Malgre les restrictions que comporte le par. 
g 319(2), on peut soutenir avec des arguments puis- 
sants que sa portee est trop large en ce que sa 
definition de l’expression illicite peut atteindre de 
nombreuses expressions qui devraient etre prote¬ 
gees. 
h 

La premiere difficulte est celle que pose les 
differentes acceptions possibles du mot «haine». Le 
Shorter Oxford English Dictionary definit la 
«hainc» comme: [traduction] «La situation ou 
' 1’etat de relations ou une personne en hait une 
autre; remotion de haine; antipathie active, detes¬ 
tation; hostilite, inimitie, maiveillance.» Cette defi¬ 
nition fait ressortir nettement la vaste gamme 
. demotions diverses que peut denoter le mot 
«haine». Ceux qui defendent son emploi au par. 
319(2) du Code criminel soulignent un extreme de 
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the most powerful of virulent emotions lying 
beyond the bounds of human decency and limiting 
s. 319(2) to extreme materials. Those who object 
to its use point to the other end of the range, 
insisting that “active dislike” is not an emotion for 
the promotion of which a person should be convict¬ 
ed as a criminal. To state the arguments is to make 
the case; “hatred” is a broad term capable of 
catching a wide variety of emotion. 


It is not only the breadth of the term “hatred” 
which presents dangers; it is its subjectivity. 
“Hatred” is proved by inference—the inference of 
the jury or the judge who sits as trier of fact—-and 
inferences are more likely to be drawn when the 
speech is unpopular. The subjective and emotional 
nature of the concept of promoting hatred com¬ 
pounds the difficulty of ensuring that only cases 
meriting prosecution are pursued and that only 
those whose conduct is calculated to dissolve the 
social bonds of society are convicted. 

But “hatred” does not stand alone. To convict, it 
must have been “wilfully promote[d]”. Does this 
requirement sufficiently constrain the term to 
meet the claim that s. 319(2) is overbroad? 


In R. v. Buzzanga and Durocher , supra, the 
Ontario Court of Appeal held that the requirement 
of “wilful promotion” may be satisfied in either of 
two ways: (1) by proof of intention or conscious 
purpose of promoting hatred; or (2) by proof that 
the accused foresaw that the promotion of hatred 
against an identifiable group is certain, or “moral¬ 
ly certain”, to result from the communication. 

It is argued that the requirement of “wilful 
promotion” eliminates from the ambit of s. 319(2) 
statements which arc made for honest purposes 
such as telling a perceived truth or contributing to, 
a political or social debate. The difficulty with this 
argument is that those purposes are compatible 
with the intention (or presumed intention by 


cette gamme—le terme haine, selon eux, designe la 
plus puissante des emotions virulentes, qui depasse 
les bornes de la decence humaine et qui limite en 
consequence l’applicalion du par. 319(2) aux cas 
a extremes. Ceux qui s’opposent a son utilisation 
mettent l’accent sur 1’autre extreme de la gamme 
et insistent sur le fait qu’une «antipathie active# 
n’est pas une emotion dont la fomentation devrait 
entrainer la repression criminelle. Ces arguments 
* prouvent d’eux-memes que le mot «haine» a ufote 
large portee susceptible d'englober une grange 
diversite demotions. ^ 

CNJ 

11 n’y a pas que la vaste portee du terme «haiiI3» 
c qui presente des dangers; il y a aussi sa subjecS- 
vite. La «haine» est prouvee par inference — l’infe- 
rence du jury ou du juge siegeant en tant que jujgjs 
des faits—et des inferences sont plus probabfes 
(l lorsqu’il s’agit de propos impopulaires. La nature 
subjective et emotive du concept de la fomentation 
de la haine accroit la difficulte qu’il y a a assurer 
que seuls donnent lieu a des poursuites les cas ou 
elles sont justifiees et que seules sont reconnues 
e coupables les personnes dont la conduite vise a 
dissoudre les liens sociaux. 

Mais la «haine» ne doit pas etre consideree 
isolement. Pour etre condamnable, elle doit avoir 
/ ete «foment[ee] volontairement#. Cette exigence 
limite-t-elle suffisamment le terme en question 
pour refuter l’argument que la portee du par. 
319(2) est excessive? 

g Dans l’arret R. v. Buzzanga and Durocher , pre¬ 
cite, la'Cour d’appel de l’Ontario a dit que l’exi¬ 
gence de la ((fomentation volontaire# peut etre 
remplie de Pune de deux fagons: (1) par la preuve 
de rinlention ou du but conscient de fomenter la 
h haine; ou (2) par la preuve que l’accuse a prevu 
que la fomentation de la haine contre un groupe 
identifiable est la consequence certaine ou «mora- 
lemcnt certaine# de la communication en cause. 

1 On soutient que Texigence de la ((fomentation 
volontaire# fait echapper a (’application du par. 
319(2) les declarations faites dans des buts legiti¬ 
mes, par exemple, dire ce que Ton considere 
j comme la verite ou participer a un debat politique 
ou social. Le probleme avec cet argument tient a 
ce que ces objets sont compatibles avec l’intention 
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reason of foreseeability) of promoting hatred. A 
belief that what one says about a group is true and 
important to political and social debate is quite 
compatible with and indeed may inspire an inten¬ 
tion to promote active dislike of that group. Such a 
belief is equally compatible with foreseeing that 
promotion of such dislike may stem from one’s 
statements. The result is that people who make 
statements primarily for non-nefarious reasons 
may be convicted of wilfully promoting hatred. 


The absence of any requirement that actual 
harm or incitement to hatred be shown further 
broadens the scope of s. 319(2) of the Criminal 
Code. This, in the view of the Court of Appeal, 
was the section’s main defect. In effect, the provi¬ 
sion makes a crime not only of actually inciting 
others to hatred, but also of attempting to do so. 
The Court of Appeal accepted the argument that 
this made the crime, at least potentially, a victim¬ 
less one. In the view of Kerans J.A., while a 
prohibition on expression that actually spread 
hatred would be justified, a prohibition on 
attempts to spread hatred was not. 

Though 1 regard this breadth as a relevant 
factor, I would be hesitant to treat it as constitu¬ 
tionally determinative. To view hate propaganda 
as “victimless” in the absence of any proof that it 
moved its listeners to hatred is to discount the 
wrenching impact that it may have on members of 
the target group themselves. For Jews, many of 
whom have personally been touched by the terrible 
consequences of the degeneration of a seemingly 
civilized society into unparalleled barbarism, state¬ 
ments such as Keegstra’s may raise very real fears 
of history repeating itself. Moreover, it is simply 
not possible to assess with any precision the effects 
that expression of a particular message will have 
on all those who are ultimately exposed to it. The 
process of “proving” that listeners were moved to 
hatred has a fictitious air about it. These consider¬ 
ations undermine the notion that we can draw a 
bright line between provisions which are justifiable 


(ou la presumee intention en raison de la previsibi- 
lite) de fomenter la haine. La conviction que ce 
qu’on dit au sujet d’un certain groupe est vrai et 
constitue un apport important a un debat politique 
a et social est en effet parfaitement conciliable avec 
1’intention de fomenter une antipathie active 
contre ce groupe et peut nieme inspirer cette inten¬ 
tion. Une telle conviction est tout aussi compatible 
avec la prevision que les declarations pourront 
b avoir pour consequence de fomenter cette antipa¬ 
thie. II en resulte que des personnes qui font des 
declarations surtout pour des raisons qui n’ont 
aucun caractere reprehensible risquent d’etre 
declarees coupables de fomentation volontaire de 
la haine. 

L’absence de toute obligation de demontrer qu’il 
y a reellement eu prejudice ou incitation a la haine 
d elargit davantage la portee du par. 319(2) du Code 
criminel. Tel etait, de 1’avis de la Cour d’appel, son 
vice principal. En realite, cette disposition erige en 
crime non seulement le fait d’inciter effectivement 
a la haine mais aussi de tenter de le faire. La Cour 
e d’appel a retenu l’argument que ces crimes etaient, 
du moins potentiellement, des crimes sans victi- 
mes. De l’avis du juge Kerans, si l’interdiction de 
I’expression qui propage reellement la haine est 
justifiee, l’interdiction de tentatives de propager la 
haine ne Test pas. 

Quoique considerant cette largeur de portee 
comme un facteur pertinent, j’hesiterais a la juger 
g determinante sur le plan constitutionnel. Dire que 
la propagande haineuse «ne fait pas de victime» 
quand il n’est pas prouve qu’elle a incite ses desti- 
nataires a la haine e’est faire abstraction de l’effet 
dechirant qu’elle peut avoir sur les membres du 
h groupe cible eux-memes. Chez les juifs, nombre 
desquels ont ete personnellement touches par les 
consequences terribles de la degenerescence d’une 
societe apparemment civilisee vers une barbarie 
sans parallele, des declarations comme celles de 
' Keegstra peuvent faire naitre des craintes tres 
reelles que l’Histoire se repete. Par ailleurs, il n’est 
simplement pas possible de determiner avec exacti¬ 
tude les effets que [’expression d’un message donne 
j aura sur tous ceux qui finiront par l’entendre. Le 
processus qui consiste a «prouver» que les auditeurs 
ont ete incites a la haine a quelque chose d’irreel. 
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because they require proof that hatred actually 
resulted, and provisions which are unjustifiable 
because they require only an intent to promote 
hatred. 


The breadth of s. 319(2) is narrowed somewhat 
by the defences. Statements made in good faith on 
religious subjects and statements on matters of 
public interest which the accused reasonably 
believed to be true, as well as statements made for 
the purpose of removing hatred, are exempted. 


Quite apart from the fact that the onus lies on 
the accused to prove these defences, it is far from 
clear that in practice they significantly narrow the 
ambit of s. 319(2) of the Criminal Code. The most 
important defence is truth—if the accused estab¬ 
lishes that his statements are true, s. 319(2) is not 
violated. On the other hand, as already mentioned, 
conviction may result for true statements given 
that the onus of proof lies on the accused. More¬ 
over, the concepts of “truth” and “reasonable 
belief in truth” may not always be applicable. 
Statements of opinion may be incapable of being 
classified as true or false, communicating not facts 
so much as sentiments and beliefs. Polemic state¬ 
ments frequently do not lend themselves to proof 
of truth or falsity. As for the defence of reasonable 
belief, how is a court to evaluate the jeasonable- 
ness of diverse theories, political or otherwise? The 
defence of statements in the public interest poses 
similar problems. How is a court tb determine 
what is in the public interest, given the wide range 
of views which may be held on matters potentially 
caught by s. 319(2)? 


Not only is the category of speech caught by s. 
319(2) defined broadly. The application of the 
definition of offending speech, i.e., the circum- 


Ces considerations mettent en doute la notion que 
nous pouvons tirer une ligne de demarcation tres 
nette entre les dispositions qui sont justifiables 
parce qu’elles exigent la preuve que la haine a 
a reellement ete provoquee et celles qui sont injusti- 
fiables parce qu’elles n’exigent que l’intention de 
fomenter la haine. 

Les moyens de defense viennent restreindre dans 
b une certaine mesure la portee du par. 319(2). Y 
echappent les declarations faites de bonne foi syr 
des sujets religieux et les declarations concerni&t 
des questions d’interet public que Faccuse, p$jr 
des motifs raisonnables, croyait vraies, ainsi cp-e 
c les declarations faites dans le but de supprimer ia 

haine. O 

o 

Independamment du fait que c’est a l’acc@e 
qu’il incombe d’etablir chacun de ces moyens He 
ll defense, il est loin d’etre evident que, dans la 
pratique, ils limitent sensiblement la portee du par. 
319(2) du Code criminel. La defense la plus 
importante est celle de la veracite—si Faccuse 
prouve que ses declarations sont vraies, il n’y a pas 
de violation du par. 319(2). Par ailleurs, comme je 
l’ai deja fait remarquer, Faccuse peut etre reconnu 
coupable pour des declarations vraies, etant donne 
que c’est a lui qu’incombe le fardeau de la preuve. 
f De plus, les concepts de «veracite» et de «croyance 
raisonnable a la veracite# ne s’appliqueront peut- 
etre pas dans tous les cas. 11 peut en effet etre 
impossible de qualifier de vraies ou de fausses des 
declarations d’opinion puisqu’elles ne communi- 
8 quent pas tant des faits que des sentiments et des 
croyances. Souvent les declarations polemiques ne 
se pretent pas a la demonstration de leur veracite 
ou de leur faussete. Pour ce qui est de la defense 
de la croyance raisonnable, comment un tribunal 
h doit-il evaluer le caractere raisonnable de diverses 
theories, politiques ou autres? La defense relative 
aux declarations faites dans Finteret public pose 
des problemes analogues. Comment un tribunal 
1 doit-il determiner ce qui est dans Finteret public vu 
la vaste gamme d’opinions pouvant exister sur des 
questions auxquelles pourrait s’appliquer le 
par. 319(2)? 

j Non seulement la definition de la categoric de¬ 
pression visee par le par. 319(2) est large, mais 
Fapplication de la definition de l’expression illicite, 




[1990] 3 R.C.S. 


R. c. KEEGSTRA Le juge McLachlin 


859 


stances in which the offending statements are pro¬ 
hibited, is virtually unlimited. Only private conver¬ 
sations are exempt from state scrutiny. Section 
319(2) is calculated to prevent absolutely expres¬ 
sion of the offending ideas in any and all public 
forums through any and all mediums. Speeches 
are caught. The corner soap-box is no longer open. 
Books, films and works of art—all these fall under 
the censor’s scrutiny because of s. 319(2) of the 
Criminal Code. 


The real answer to the debate about whether s. 
319(2) is overbroad is provided by the section’s 
track record. Although the section is of relatively 
recent origin, it has provoked many questionable 
-actions on the part of the authorities. There have 
been no reported convictions, other than the 
instant appeals. But the record amply demon¬ 
strates that intemperate statements about identifi¬ 
able groups, particularly if they represent an 
unpopular viewpoint, riray attract state involve¬ 
ment or calls for police action. Novels such as 
Leon Uris’ pro-Zionist novel, The Haj, face calls 
for banning: Toronto Star, September 26, 1984, p. 
A6. Other works, such as Salman Rushdie’s 
Satanic Verses, are stopped at the border on the 
ground that they violate s. 319(2). Films may be 
temporarily kept out, as happened to a film en¬ 
titled Nelson Mandela , ordered as an educational 
film by Ryerson Polytechnical Institute in 1986: 
Globe and Mail, December 24, 1986, p. A14. 
Arrests are even made for distributing pamphlets 
containing the words “Yankee Go Home”: Globe 
and Mail, July 4, 1975, p. 1. Experience shows 
that many cases are winnowed out due to 
prosecutorial discretion and other factors. It shows 
equally, however, that initially quite a lot of speech 
is caught by s. 319(2). 


Even where investigations are not initiated or 
prosecutions pursued, the vagueness and subjec¬ 
tivity inherent in s. 319(2) of the Criminal Code 
give ground for concern that the chilling effect of 
the law may be substantial. The more vague the 


c.-a-d. les circonstances dans lesquelles les declara¬ 
tions offensantes sont interdites, est presque illimi- 
tee. Seules sont a 1’abri de l’examen de l’Etat les 
conversations privees. Le paragraphe 319(2) a 
a pour objet 1’interdiction absolue de l’expression 
d’idees offensantes dans tout endroit public par 
quelque moyen que ce soit. Les discours sont vises. 
Les orateurs de carrefour sont reduits au silence. 
Livres, films, ceuvres d’art—tout est soumis a 
b l’examen du censeur en raison du par. 319(2) du 
Code criminel. 

La veritable reponse au debat sur la portee 
excessive du par. 319(2) se degage des antecedents 
de cette disposition. Bien que relativement recent, 
ce paragraphe a donne lieu a de nombreuses 
actions contestables de la part des autorites. A 
1’exception des presentes affaires, aucune declara- 
d tion de culpabilite n’est constatee dans les recueils 
de jurisprudence. Mais il ressort nettement du 
dossier que des declarations outrancieres au sujet 
de groupes identifiables, particulierement si elles 
represented un point de vue impopulaire, peuvent 
e provoquer l’intervention de i’Etat ou des appels a 
faction policiere. On demande l’interdiction de 
romans tels que Le Hadj , roman pro-sioniste de 
Leon Uris: Toronto Star, 26 septembre 1984, p. 
A6. D’autres ouvrages, notamment Les versets 
sataniqu.es de Salman Rushdie, ne peuvent entrer 
au Canada pour le motif qu’ils enfreignent le par. 
319(2). Des films peuvent etre temporairement 
exclus, comme cela est arrive au film Nelson 
g Mandela, .commande pour des fins educatives par 
le Ryerson Polytechnical Institute en 1986: Globe 
and Mail , 24 decembre 1986, p. A14. On precede 
meme a des arrestations pour la distribution de 
tracts contenant les mots «Yankee Go Home»: 
A Globe and Mail, 4 juillet 1975, p. 1. L’experience 
revele que bien des cas ont ete ecartes par l’exer- 
cice du pouvoir discretionnaire du ministere public 
et grace a d’autres facteurs. Elle revele egalement, 
toutefois, qu’au depart le par. 319(2) s’applique a 
' beaucoup de sortes d’expressions. 

Meme dans les cas ou aucune enquete n’est 
lancee ni aucune poursuite engagee, 1’imprecision 
j et la subjectivite inherentes au par. 319(2) du 
Code criminel justifient la crainte que l’effet para- 
lysant de cette disposition soit considerable. Plus la 
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language of the prohibition, the greater the danger 
that right-minded citizens may curtail the range of 
their expression against the possibility that they 
may run afoul of the law. The danger here is not 
so much that the legislation will deter those bent « 
on promoting hatred—in so far as it does so (and 
of this I remain skeptical) it is arguably not over¬ 
broad. The danger is rather that the legislation 
may have a chilling effect on legitimate activities 
important to our society by subjecting innocent h 
persons to constraints born out of a fear of the 
criminal process. Given the vagueness of the prohi¬ 
bition of expression in s. 319(2), one may ask how 
speakers are to know when their speech may be c 
seen as encroaching on the forbidden area. The 
reaction is predictable. The combination of over¬ 
breadth and criminalization may well lead people 
desirous of avoiding even the slightest brush with 
the criminal law to protect themselves in the best rf 
way they can—by confining their expression to 
non-controversial matters. Novelists may steer 
clear of controversial characterizations of ethnic 
characteristics, such as Shakespeare’s portrayal of 
Shylock in The Merchant of Venice. Scientists e 
may well think twice before researching and pub¬ 
lishing results of research suggesting difference 
between ethnic or racial groups. Given the serious 
consequences of criminal prosecution, it is not ^ 
entirely speculative to suppose that even political 
debate on crucial issues such as immigration, edu¬ 
cational language rights, foreign ownership and 
trade may be tempered. These matters go to the 
heart of the traditional justifications for protecting g 
freedom of expression. 


This brings me to the second aspect of minimum 
impairment. The examples I have just given sug¬ 
gest that the very fact of criminalization itself may 
be arguea to represent an excessive response to the 
problem of hate propagation. The procedures and 
sanctions associated with the criminal law are 


formulation de Pinterdiction est imprecise, plus le 
danger est grand que des citoyens bien-pensants ne 
limitent l’etendue de leur expression afin de ne pas 
courir le risque de contrevenir a la loi. Le danger 
dont il s’agit ici n’est pas tant que les dispositions 
legislatives en cause serviront a dissuader ceux qui 
ont la ferme intention de fomenter la haine—pour 
autant que tel soit leur effet (ce sur quoi je 
demeure sceptique) leur portee n’est peut-etre pa^ 
excessive. Le danger est plutot que ces dispositions; 
legislatives aient un effet paralysant sur des activiw 
tes legitimes qui sont importantes pour notrer 
societe en soumettant des personnes innocentes a- 
des contraintes nees de la peur du processus crimfjd 
nel. Etant donne l’imprecision de Pinterdiction d^-j 
Pexpression au par. 319(2), on peut se demandeo 
comment ceux qui s’expriment vont savoir quanci 
leurs propos pourront etre consideres comme 
entrant dans le domaine interdit. La reaction est 
previsible. La combinaison de la portee excessive 
et de la criminalisation pourrait amener des gens 
desireux d’eviter meme le moindre demele avec la 
justice criminelle a se proteger du mieux qu’ils 
peuvent—en limitant leur expression a des sujets 
non controverses. Les romanciers pourraient se 
tenir loin d’evocations controversees de caracteris- 
tiques ethniques, telles que la representation de 
Shylock par Shakespeare dans Le Marchand de 
Venise. Les scientifiques pourraient hesiter a 
entreprendre des recherches tendant a etablir 
l’existence de differences entre des groupes ethni¬ 
ques ou raciaux et a publier les resultats de telles 
recherches. Vu la gravite des consequences de 
poursuites criminelles, ce n’est pas pure conjecture 
de supposer qu’un frein pourrait etre mis meme 
aux debats politiques sur des questions vitales 
comme [’immigration, les droits linguistiques en 
matiere d’enseignement, la propriete etrangere 
d’entreprises et le commerce. Ce sont la des ques¬ 
tions qui touchent au coeur des justifications tradi- 
tionnelles de la protection de la liberte depres¬ 
sion. 

Voila qui m’amene au deuxieme aspect de l’at- 
teinte minimale. Les exemples que je viens de 
mentionner permettent de penser que le fait meme 
de la criminalisation represente une reaction exces¬ 
sive au probleme de la propagation de la haine. 
Les procedures et les sanctions du droit criminel 
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comparatively severe. Given the- stigma that 
attaches and the freedom which is at stake, the 
contest between the individual and the state 
imposed by a criminal trial must be regarded as 
difficult and harrowing in the extreme. The seri¬ 
ousness of the imprisonment which may follow 
conviction requires no comment. Moreover, the 
chilling effect of prohibitions on expression is at its 
most severe where they are effected by means of 
the criminal law. It is this branch of the law more 
than any other which the ordinary, law-abiding 
citizen seeks to avoid. The additional sanction of 
the criminal law may pose little deterrent to a 
convinced hate-monger who may welcome the pub¬ 
licity it brings; it may, however, deter the ordinary 
individual. 


Moreover, it is arguable whether criminalization 
of expression calculated to promote racial hatred is 
necessary. Other remedies are perhaps more 
appropriate and more-effective. Discrimination on 
grounds of race and religion is worthy of suppres¬ 
sion. Human rights legislation, focusing on repara¬ 
tion rather than punishment, has had considerable 
success in discouraging such conduct. This is the 
conclusion- of Borovoy, op. cit., at pp. 221-25. 
After noting the emphasis in human rights codes 
on amendment of conduct and their general suc¬ 
cess in effecting settlements before hearing, Boro¬ 
voy addresses the suggestion that “racial dis¬ 
criminators be prosecuted or sued without having 
any opportunity to make amends” (p. 223). He 
concludes that criminal prosecution is not only 
unnecessary, but may be counterproductive. It is 
unnecessary because proceedings under the human 
rights codes show strong success in achieving their 
essential purpose, the curtailment of discrimina¬ 
tion. It may be counterproductive in that: (1) 
racial discriminators threatened with prosecution 
may have little or no incentive to cooperate with 
human rights boards and voluntarily amend their 
conduct (p. 223); and (2) it leaves open the argu¬ 
ment that “where a prosecutorial remedy exists, 
the state is obliged to adopt such a route first” (p. 
225), thereby eliminating the possibility of volun¬ 
tary amendment of conduct. For these reasons, 
Borovoy concludes that: “[a]part from collateral 


sont comparativement severes, Compte tenu des 
stigmates qui en resultent et de la liberte qui est en 
jeu, la lutte entre le particulier et PEtat que repre¬ 
sente le proccs criminel doit etre consideree 
« commc extremement difficile et penible. La gra- 
vite de la peine d’emprisonnement que peut entrai- 
ner une declaration de culpabilite se passe de 
commentaires. En outre, Feffet paralysant des 
interdictions frappant Pexpression est le plus pro- 
b nonce lorsqu’on recourt au droit criminel pour les 
imposer. C’est en effet cet aspect de la loi plus que 
tout autre que cherche a eviter le citoyen ordi¬ 
naire, respectueux des lois. La sanction supplemen- 
c taire du droit criminel peut n’avoir qu’un faible 
effet dissuasif sur un fomentateur convaincu de la 
haine, qui pourra d’ailleurs se rejouir de la publi¬ 
city qu'clle lui procure; elle pourrait toutefois dis- 
suader lc citoyen ordinaire. 
d 

On peut aussi se demander si la criminalisation 
de Pexpression destinee a fomenter la haine raciale 
est necessaire. II est possible en effet que d’autres 
recours conviennent mieux et soient plus efficaces. 
e La discrimination fondee sur la race et la religion 
merite d'etre supprimee. Les lois en matiere de 
droits de la personne, qui mettent Paccent sur la 
reparation plutot que sur le chatiment, ont pu, 
avec un succes considerable, decourager ce genre 
f de conduite. C’est ce que conclut Borovoy, op. cit., 
aux pp. 221 a 225. Ayant fait remarquer que les 
codes des droits de la personne mettent Paccent sur 
Famelioration de la conduite et que, sous leur 
„ regime, il est generalement possible de parvenir a 
des reglements avant Paudience, Borovoy traite de 
la proposition que [traduction] «ceux qui prati- 
quent la discrimination raciale soient poursuivis 
sans possibility de s’amender» (p. 223). II conclut 
h que non seulement les poursuites criminelles ne 
sont pas necessaires, mais que leur effet peut etre 
contraire a celui souhaite. Elies ne sont pas neces¬ 
saires parce que les procedures engagees en vertu 
des codes des droits de la personne reussissent dans 
1 une large mesure a atteindre leur objet essentiel, 
soit la reduction de la discrimination. Leur effet 
peut etre contraire a celui recherche en ce sens (1) 
que les personnes qui pratiquent la discrimination 
j raciale et qui sont menacees de poursuites n’auront 
peut-etre que peu ou pas d’interet a preter leur 
concours aux commissions des droits de la per- 
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matters such as obstructing complaint investiga¬ 
tions, the criminal process can safely be eliminated 
from human rights matters” (p. 225). 


It is true that the focus of most human rights 
legislation is acts rather than words. But if it is 
inappropriate and ineffective to criminalize dis¬ 
criminatory conduct, it must necessarily be unjus¬ 
tifiable to criminalize discriminatory expression 
falling short of conduct. 


Finally, it can be argued that greater precision is 
required in the criminal law than, for example, in 
human rights legislation because of the different 
character of the two types of proceedings. The 
consequences of alleging a violation of s. 319(2) of 
the Criminal Code are direct and serious in the 
extreme. Under the human rights process a tri¬ 
bunal has considerable discretion in determining 
what messages or conduct should be banned and 
by its order may indicate more precisely their 
exact nature, all of which occurs before any conse¬ 
quences inure to the alleged violator. 


In summary, s. 319(2) of the Criminal Code 
catches a broad range of speech and prohibits it in 
a broad manner, allowing only private conversa¬ 
tions to escape scrutiny. Moreover, the process by 
which the prohibition is effected—the criminal 
law—is the severest our society can impose and is 
arguably unnecessary given the availability of 
alternate remedies. I conclude that the criminali¬ 
zation of hate statements does not impair free 
speech to the minimum extent permitted by its 
objectives. 


sonne en changeant volontairement leur comporte- 
ment (p. 223); et (2) qu’elles ouvrent la voie a 
l’argument selon lequel [traduction] «quand 
l’exercice de poursuites criminelles est prevu, 

« l’Etat est tenu de recourir en premier lieu a ce 
moyen» (p. 225), ce qui ecarte d'emblee la possibi- 
lite d’une amelioration volontaire de la conduite. 
Pour ces raisons, Borovoy conclut que: [traduc¬ 
tion] «[m]ises a part les questions accessoires 
h comme celle de l’entrave a l’enquete sur une3 
plainte, on peut sans inconvenient eliminer le pro¬ 
cessus criminel du domaine des droits de la per^j 
sonne» (p. 225). ™ 

II est vrai que la plupart des lois sur les droits d^ 
la personne sont axees sur les actes plutot que lee 
paroles. Mais s’il est peu approprie et inefficace den 
criminaliser la conduite discriminatoire, la crimi- 
d nalisation de l’expression discriminatoire qui ne 
constitue pas une conduite est forcement injustifia- 
ble. 

(, Finalement, on peut soutenir que le droit crimi¬ 
nel commande une plus grande precision que, par 
exemple, la legislation en matiere de droits de la 
personne, et ce, en raison de la nature differente 
des procedures dans les deux cas. Les consequen- 
/ ces de l’allegation d’une violation du par. 319(2) 
du Code criminel sont directes et extremement 
graves. Dans le processus suivi dans le domaine des 
droits de la personne, le tribunal jouit d’un large 
pouvoir discretionnaire pour determiner quels mes- 
8 sages ou quelles conduites devraient etre interdits 
et il peut, dans son ordonnance en preciser davan- 
tage la nature, tout cela avant que le contrevenant 
ne subisse quelque consequence. 
h 

En resume, le par. 319(2) du Code criminel vise 
une large gamme depressions qu’il interdit globa- 
lement, ne faisant echapper a l’examen que les 
conversations privees. De plus, le processus de mise 
1 en oeuvre de l’interdiction—le droit criminel—est 
le plus severe que notre societe puisse imposer et 
sans etre necessairement indispensable etant donne 
l’existence d’autres recours. Je conclus que, 
j compte tenu de ses objectifs, la criminalisation des 
declarations haineuses ne porte pas le moins possi¬ 
ble atteinte a la liberte d’expression. 
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(d) Importance of the Right versus Benefit 
Conferred 

The third consideration in determining whether 
the infringement represented by the legislation is 
proportionate to the ends is the balance between 
the importance of the infringement of the right in 
question and the benefit conferred by the legisla¬ 
tion. The analysis is essentially a cost-benefit anal¬ 
ysis. On the one hand, how significant is the 
infringement of the fundamental right or freedom 
in question? On the other hand, how significant is 
the benefit conferred by the impugned legislation? 
Weighing these countervailing considerations, has 
the state met the burden upon it of establishing 
that the limit on the constitutionally guaranteed 
freedom or right is reasonable and demonstrably 
justified in a free and democratic society? 


I deal first with the significance of the infringe¬ 
ment of the constitutionally guaranteed freedom at 
issue in this case. Viewed from the perspective of 
our society as a whole, the infringement of the 
guarantee of freedom of expression before this 
Court is a serious one. Section 319(2) of the 
Criminal Code does not merely regulate the form 
or tone of expression—it strikes directly at its 
content and at the viewpoints of individuals. It 
strikes, moreover, at viewpoints in widely diverse 
domains, whether artistic, social or political. It is 
capable of catching noL only statements like those 
at issue in this case, but works of art and the 
intemperate statement made in the heat of social 
controversy. While few may actually be prosecuted 
to conviction under s. 319(2), many fall within the 
shadow of its broad prohibition. These dangers are 
exacerbated by the fact that s. 319(2) applies to all 
public expression. In short, the limitation on free¬ 
dom of expression created by s. 319(2) of the 
Criminal Code invokes all of the values upon 
which s. 2(b) of the Charter rests—the value of 
fostering a vibrant and creative society through the 
marketplace of ideas; the value of the vigourous 
and open debate essential to democratic govern¬ 
ment and preservation of our rights and freedoms; 


d) L’importance relative du droit et de 
l’avantage confere 

Lc troisieme point a considerer pour determiner 
a si la violation resultant des dispositions legislatives 
en cause est proportionnee aux buts vises est l’im- 
portance relative de la violation du droit en ques¬ 
tion par rapport a l’avantage confere par ces dispo¬ 
sitions legislatives. II s’agit essentiellement d’une 
b analyse couts-avantages. D’une part, quelle est la 
gravite de la violation du droit fondamental ou de 
la liberte fondamentale en question? D’autre part, 
quelle est l’importance de l’avantage confere par 
les dispositions attaquees? En soupesant ces consi¬ 
derations opposees, I’Etat s’est-il acquitte de l’obli- 
gation qui lui incombe d’etablir que la limite impo- 
see a la liberte ou au droit garantis par la 
Constitution est raisonnable et que sa justification 
d peut se demontrer dans le cadre d’une societe libre 
et democratique? 

J’aborde en premier la question de la gravite de 
la violation de la liberte garantie par la Constitu- 
e tion en Fespece. Vue dans la perspective de notre 
societe dans son ensemble, la violation en cause de 
la garantie de la liberte d’expression est grave. Le 
paragraphe 319(2) du Code criminel ne fait pas 
que reglementer la forme ou le ton de 1’expres- 
f sion—il vise directement son contenu et les points 
de vue de particuliers. 11 vise en outre des points de 
vue relevant de domaines tres divers, tant artisti- 
que, que social ou politique. II peut s’appliquer non 
seulement a des declarations comme celles en 
cause, rnais aussi a des oeuvres d’art et aux decla¬ 
rations outrancieres faites dans le feu d’une con- 
troverse sociale. Meme si peu d’entre elles sont 
poursuivies jusqu’a des declarations de culpabilite 
h en vertu du par. 319(2), nombreuses sont celles 
auxquelles s’applique sa large interdiction. Ces 
dangers sont aggraves par le fait que le par. 319(2) 
vise loute expression publique. Bref, la restriction 
que le par. 319(2) du Code criminel impose a la 
1 liberie d’expression met en cause toutes les valeurs 
sur lesquelles repose l’al. 2b) de la Charte —la 
valeur qui consiste a favoriser une societe dynami- 
que et creative au moyen du marche des idees; la 
. valeur representee par le debat vif et ouvert essen- 
tiel au gouvernement democratique et a la sauve- 
garde de nos droits et libertes; et la valeur d’une 
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and the value of a society which fosters the self- 
actualization and freedom of its members. 


societe qui encourage Pepanouissement personnel 
et la liberte de ses membres. 


The consequences of the infringement of free¬ 
dom of speech imposed by s. 319(2) of the Crimi- 
nal Code considered from the viewpoint of the 
individual caught within its net are equally serious. 
The exercise of the right of free speech contrary to 
its provisions may result in a criminal record and 
imprisonment of up to two years. No warning, b 
other than the description in s. 319(2) itself (which 
necessarily includes subjective elements), is given 
as to what speech is liable to result in prosecution. 
And those individuals not caught may find their 
expression restricted by the fear of running afoul c 
of a vague and subjective law. 


These considerations establish an infringement 
of the guarantee of freedom of expression of the 
most serious nature—much more serious, for 
example, than that which this Court upheld under 
s. 1 in Irwin Toy. There the only value which could 
be prayed in aid of free expression was the right to ‘ 
earn a profit. Section 319(2) of the Criminal 
Code , in contrast, touches on values vital to the 
preservation of democratic government and our 
fundamental rights and freedoms, as well as our f 
right to individual self-actualization. And its broad 
sweep makes the infringement it effects not only 
serious in nature, but in extent. An infringement of 
this seriousness can only be justified by a counter¬ 
vailing state interest of the most compelling g 
nature. 

I turn then to the other side of the scale and the 
benefit to be gained by maintenance of the limita- h 
tion on freedom of expression effected by s. 319(2) 
of the Criminal Code. As indicated earlier, there is 
no question but that the objectives which underlie 
this legislation are of a most worthy nature. Unfor¬ 
tunately, the claims of gains to be achieved at the ' 
cost of the infringement of free speech represented 
by s. 319(2) are tenuous. It is far from clear that 
the legislation does not promote the cause of hate- 
mongering extremists and hinder the possibility of . 
voluntary amendment of conduct more than it 
discourages the spread of hate propaganda. 


Considerces du point de vue de l’individu 
touche, les consequences de 1’atteinte portee a la 
liberte depression par le par. 319(2) du Code 
criminel sont tout aussi graves. L’exercice de la 
liberte d’expression contrairement a ses disposi¬ 
tions peut entrainer une declaration de culpabilite 
et une peine maximale de deux ans d’emprisonne- 
ment. Exception faite de la description que reap 
ferine le par, 319(2) lui-meme (laquelle comport 
necessairement des elements subjectifs), aucun^j 
indication n’est donnee quant au genre de discourse 
pouvant donner lieu a des poursuites. Par ailleur^ 
l’expression d’individus qui ne sont pas vises poufeJ 
rait etre restreinte par la crainte d’enfreindre un§ 
loi vague et subjective. 


cr> 


Ces considerations etablissent l’existence d’une 
violation extremement grave de la garantie de 
liberte d’expression—bien plus grave, par exemple, 
que celle qu’a maintenue notre Cour en vertu de 
Particle premier dans l’arret Irwin Toy ou Punique 
valeur pouvant etre invoquee au soutien de la 
liberte d’expression etait le droit au profit. Le 
paragraphe 319(2) du Code criminel, au contraire, 
touche des valeurs qui sont vitales pour la sauve- 
garde du gouvernement democratique, de nos 
droits et libertes fondamentaux et aussi de notre 
droit a Pepanouissement personnel. De plus, en 
raison de sa large portee, Patteinte qu’il porte est 
grave non seulement de par sa nature mais de par 
son ampleur. Une atteinte aussi grave ne peut se 
justifier que par Pexistence d’un interet tres impe- 
rieux de l’Etat qui lui fait contrepoids. 


Cela m’amene done a Pautre plateau de la 
balance, e’est-a-dire a Pavantage a tirer du main- 
tien de la restriction de la liberte d’expression par 
le par. 319(2) du Code criminel. Comme je Pai 
deja indique, il est incontestable que. les objectifs 
qui sous-Lendent les dispositions en cause sont des 
plus valables. Malheureusement, les pretentions 
quant aux gains a obtenir au prix de la violation de 
la liberte d’expression par le par. 319(2) sont 
douteuses. II est loin d’etre certain que cette dispo¬ 
sition n’aide pas la cause des extremistes qui 
fomentent la haine, ni qu’elle ne fait pas davantage 
obstacle a Pamelioration volontaire de conduite 



[1990] 3 R.C.S. 


R. c. KEEGSTRA Le juge McLachlin 


865 


Accepting the importance to our-society of the 
goals of social harmony and individual dignity, of 
multiculturalism and equality, it remains difficult 
to see how s. 319(2) fosters them. 


In my opinion, the result is clear. Any question¬ 
able benefit of the legislation is outweighed by the 
significant infringement on the constitutional 
guarantee of free expression effected by s. 319(2) 
of the Criminal Code. 

(3) Conclusion—Section l in Relation to 
Infringement of Free Speech 

Is the limit on free expression effected by s. 
319(2) of the Criminal Code reasonable and 
demonstrably justifiable in a free and democratic 
society? On all three criteria for proportionality 
laid down in Oakes —rational connection between 
the legislation with its objectives, infringement to 
the minimum extent possible, and the balance 
between the importance of the infringement of the 
right of free speech and the benefit conferred by 
the legislation—s. 319(2) of the Criminal Code 
emerges wanting. Accepting that the objectives of 
the legislation are valid and important and poten¬ 
tially capable of overriding the guarantee of free¬ 
dom of expression, I cannot conclude that the 
means chosen to achieve them—the criminaliza¬ 
tion of the potential or foreseeable promotion of 
hatred —are proportionate to those ends. 

B. Section 1 and the Infringement of the Pre¬ 

sumption of Innocence 

I arrive at the same conclusion with respect to 
the infringement of s. 11 (d) of the Charter , as I 
did with respect to the infringement of s. 2{b) of 
the Charter. Again, the necessary proportionality 
between infringement and the ends achieved is 
doubtful. 

A rational connection between the aims of s. 
319(3)(a) and its requirement that the accused 
prove the truth of his statements is difficult to 
discern. It is argued that without the reverse onus, 
it would be difficult if not impossible to obtain 
convictions for much speech promoting hate. If the 
objection is that it is merely difficult to prove the 


qu’elle ne decourage la diffusion de la propagande 
haineuse. Si on admet l’importance que revetent 
pour notre societe les objectifs de Pharmonie 
sociale et de la dignite individuelle, du multicultu- 
« ralisme et de Pegalite, il est difficile de concevoir 
en quoi le par. 319(2) sert a les promouvoir. 

A mon avis, le resultat est clair. Tout avantage 
hypothetique decoulant des dispositions legislatives 
b en cause cede le pas a 1’atteinte grave portee par le 
par. 319(2) du Code criminel a la garantie consti- 
tutionnelle de la liberte d’expression. 

(3) Conclusion—Varticle premier et Vatteinte a 
la liberte d'expression 

La restriction que le par. 319(2) du Code crimi¬ 
nel apporte a la liberte d’expression est-elle raison- 
nable et sa justification peut-elle se demontrer 
dans le cadre d’une societe libre et democratique? 
Le paragraphe 319(2) du Code criminel nc satis- 
fait a aucun des trois criteres de proportionnalite 
enonces dans l’arret Oakes —Pexistence d’un lien 
rationnel entre le texte legisiatif et ses objectifs, 
e 1’atteinte minimale a des droits et Pevaluation 
relative de la gravite de Patteinte a la liberte 
d’expression et de Pavantage confere par le texte 
legisiatif. Tenant pour acquis que les objectifs vises 
par cette disposition sont valides et importants et 
/ qu’ils pourraient en principe Pemporter sur ' la 
garanLie de liberte d’expression, je ne puis conclure 
que les moyens choisis pour les atteindre, savoir la 
criminalisation de la fomentation eventuelle ou 
previsible de la haine, y sont proportionnes. 

<T 

e* 

B. L’article premier et la violation de la pre- 

somption d’innocence 

Ma conclusion sur la violation de Pal. 1 \ d) de la 
h Charte est identique a ma conclusion sur la viola¬ 
tion de Pal. 2b) de la Charte. Dans ce cas egale- 
ment, Pexistence de la proportionnalite necessaire 
entre la violation et les buts a atteindre est 
douteuse. 

1 En effet, il est difficile de voir un lien rationnel 
entre les objets de Pal. 319(3)a) et son exigence 
que Paccuse prouve la veracite de ses declarations. 
On pretend que sans le renversement du fardeau 
■ de la preuve, il serait difficile, voire impossible, 
dans la plupart des cas d’obtenir des declarations 
de culpabilite pour la tenue de propos tendant a 
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statements true or false, the answer is that the 
burden should be on the state because it has 
superior resources. If the objection is that it is 
impossible to know if the statements are true or 
false (i.e. true opinion), then the answer is that it 
cannot be ruled out that the statements may be 
more valuable than harmful, if we accept the 
ultimate value of the exchange of truthful ideas. 
The same considerations suggest that s. 
319(3)(a)’s infringement of the presumption of 
innocence is neither minimal nor, given the impor¬ 
tance of the infringement in the context of pros¬ 
ecutions under s. 319(2), sufficient to outweigh the 
dubious benefit of such a provision. 


Similar considerations arise on the question of 
whether s. 319(3)(a) of the Criminal Code impairs 
the presumption of innocence under s. 11 (d) as 
little as possible. It is said that hate promotion 
against identifiable groups is highly unlikely to be 
true. But that would be small comfort to a particu¬ 
lar accused in the case where such a defence lay 
but he or she, because of restricted means or for 
whatever other reason, was unable to prove it. The 
presumption of innocence should not depend on 
the percentage of cases in which the defence in 
question may arise. It is also said that hate promo¬ 
tion consists as much in how it is said as in what is 
said, and it is sound policy to require individuals 
who choose to persuade by objectionable means to 
be certain they are speaking the truth before they 
make an utterance. But section 319(2) is not con¬ 
fined to expression in an objectionable form. It 
criminalizes expression not on the basis of its form 
but its content. Finally, it may be suggested in this 
context too that it is better to place the onus on the 
accused because of the difficulty of proving the 
falsity of negative assertions about identifiable 
groups. But, as 1 have pointed out above, proving 
the truth of such statements may be equally dif¬ 
ficult. The accused, lacking the resources of the 


fomenter la haine. Si 1’on objecte qu’il est simple- 
ment difficile de prouver que les declarations sont 
vraies ou fausses, la reponse est que le fardeau 
incombe a l’Etat parce qu'il dispose de plus grands 
a moyens. Si par contre 1’objection est qu’il est 
impossible de savoir si les declarations sont vraies 
ou fausses (c.-a-d. qu’il s’agit d’unc veritable opi¬ 
nion), alors la reponse est qu’il n’est pas exclu que 
ces declarations soient plus utiles que nuisibles, si 
b nous reconnaissons la valeur fondamentale d6J 
l’echange d’idees exprimant la verite. II se riegagc. 
des memes considerations que la violation de lajjl 
presomption d’innocence par l’al. 319(3)a) n’est n£] 
c minime ni suffisante, compte tenu de la gravite de^ 
la violation dans le contexte de poursuites engage 
gees en vertu du par. 319(2), pour l’emporter su^ 
l’avantage douteux decoulant d’une telle disposi§? 
tion. 
d 

Des considerations analogues jouent relative- 
ment a la question de savoir si l’al. 319(3)a) du 
Code criminel porte le moins possible atteinte a la 
presomption d’innocence enoncee a l’al. 11c/). On 
e dit qu'il est hautement improbable que des decla¬ 
rations tendant a fomenter la haine contre des 
groupes identifiables soient vraies. Mais cela 
n’aide en rien un accuse qui aurait pu se prevaloir 
de ce moyen de defense mais qui, en raison de ses 
f moyens limites ou pour quelque autre raison, n’a 
pu en apporter la preuve. La presomption d’inno¬ 
cence ne devrait pas dependre du pourcentage de 
cas dans lesquels la defense en question peut etre 
invoquee. On fait valoir en outre que la fomenta¬ 
tion de la haine est autant dans la fapon dont les 
declarations sont faites que dans leur contenu, et 
que e’est une saine politique d’exiger que les indivi- 
dus qui choisissent la persuasion par des moyens 
h inacceptables soient certains de l’exactitude de ce 
qu’ils avancent. Toutefois, le par. 319(2) ne s’ap- 
plique pas uniquement a [’expression qui revet une 
forme inacceptable. II criminalise l’expression non 
pas en raison de sa forme, mais en raison de son 
' contenu. Finalement, on pourrait pretendre dans 
ce contexte egalement qu’il vaut mieux imposer le 
fardeau de la preuve a I’accuse parce qu’il est 
. difficile de prouver la faussete d’assertions medi- 
. santes au sujet de groupes identifiables. Mais, 
comme je l’ai deja fait observer, il peut etre tout 
aussi difficile de prouver la veracite de telles decla- 
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state, is arguably in a worse position than the 
Crown to prove his or her assertions to be true. 


The final test of proportionality between the 
effects of the infringement and the objectives it 
promotes encounters other difficulties. We must 
start from the proposition that Parliament intend¬ 
ed the truth to be a defence and that falsehood is a 
an important element of the offence created by s. 
319(2) of the Criminal Code. That fact, coupled 
with the centrality of the presumption of innocence 
in our criminal law, suggests that only a counter¬ 
vailing state interest of the most compelling kind c 
could justify the infringement. But, as discussed in 
connection with the infringement of the guarantee 
of freedom of expression, it is difficult to see what 
benefits s. 319(2) in fact produces in terms of 
stemming hate propaganda and promoting social 
harmony and individual dignity. Thus Fish, op. 
cit., in defending the proportionality of infringe¬ 
ment to benefit, is driven finally to negate the 
defence itself, concluding at p. 121: “The defence e 
of truth does not presume falsity so much as it 
does that truth is not exculpatory of hate promo¬ 
tion.” I conclude that s. 319(3)(o) is not saved by 
s. 1 of the Charter. 


Conclusion 

Section 319(2) breaches the guarantee of free¬ 
dom of expression enshrined in the Charter. More¬ 
over, the defence provided under s. 319(3)(n) 
infringes an accused’s right to be presumed inno¬ 
cent. The importance of such objectives as avoid- h 
ing discrimination, racial violence and promoting 
multiculturalism, is such that a limited and mea¬ 
sured infringement of free speech may be justifi¬ 
able under s. 1 of the Charter, provided that the 
means chosen are proportionate. However, the ' 
broad criminalization of virtually all expression 
which might be construed as promoting hatred 
effected by s. 319(2) of the Criminal Code is not, 
in my view, a proportionate and appropriate means . 
of achieving the ends to which the legislation is 
directed. The breadth of the category of speech it 


rations. L’accuse, qui n’a pas les moyens dont 
dispose l’Etat, peut etre moins bien place que le 
ministere public pour prouver la veracite de ses 
affirmations. 

Le dernier volet du critere de proportionnalite 
entre les effets de la violation et les objectifs 
qu’elle vise se heurte a d’autres difficultes. Nous 
devons partir de la proposition que le Parlement a 
voulu que la veracite soit un moyen de defense, et 
que la faussete soit un element important de Pin- 
fraction que cree le par. 319(2) du Code criminel. 
Ce fait, conjugue a 1’importance capitale de la 
presomption d’innocence dans notre droit criminel, 
permet de penser que la violation ne pourrait se 
justifier que par un interet etatique tres imperieux 
qui lui ferait contrepoids. Toutcfois, comme je l’ai 
dit en traitant de la violation de la garantie de 
liberte depression, on concoit mal quels avanta- 
ges le par. 319(2) confere lorsqu’il s’agit d’endi- 
guer la propagande haineuse et de promouvoir 
l’harmonie sociale et la dignite individuelle. C’est 
ainsi que Fish, loc. cit., en defendant la proportion¬ 
nalite de la violation a l’avantage recu, est finale- 
ment oblige de nier la defense elle-meme, car il 
conclut, a la p. 121: [traduction] «La defense de 
la veracite ne presume pas tant la faussete que le 
fait que la veracite ne disculpe pas de la fomenta¬ 
tion de la haine.» Je conclus que l’al. 319(3)n) 
n’est pas sauvegarde par Particle premier de la 
Charte. 

Conclusion 

Le paragraphe 319(2) viole la garantie de la 
liberte d’expression consacree dans la Charte. De 
plus, le moyen de defense prevu a Tal. 319(3)o) 
viole le droit de Paccuse d’etre presume innocent. 
Des objectifs comme la suppression de la discrimi¬ 
nation et de la violence raciale et la promotion du 
multiculturalisme revetent une telle importance 
qu’une atteinte limitee et mesuree a la liberte 
d’expression peut etre justifiable en vertu de Parti¬ 
cle premier de la Charte , pourvu que les moyens 
choisis soient proportionnes. Toutefois, la crimina- 
lisation globale de la quasi-totalite de l’expression 
qui pourrait etre consideree comme fomentant la 
haine, au par. 319(2) du Code criminel, ne consti- 
tue pas, selon moi, un moyen proportionne et 
approprie d’atteindre les objets vises par ce para- 
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catches, the absolute nature of the prohibition it 
applies to such speech, the draconian criminal 
consequences it imposes coupled with the availabil¬ 
ity of preferable remedies, and finally, the counter¬ 
productive nature of its actual effects—all these 
features of s. 319(2) of the Criminal Code com¬ 
bine to make it an inappropriate means of protect¬ 
ing our society against the evil of hate propaganda. 

I would dismiss the appeal, and answer the 
constitutional questions as follows: 

1. Is s. 281.2(2) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal 
Code of Canada, R.S.C., 1985, c. C-46) an infringe¬ 
ment of freedom of expression as guaranteed under s. 
2(b) of the Canadian Charter of Rights and 
Freedoms ? 

Answer : Yes. 

2. If s. 281.2(2) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(2) of the Criminal 
Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 2(b) of the Canadian Charter of 
Rights-and Freedoms, can it be upheld under s. 1 of 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


Answer : No. 

3. Is s. 281.2(3)(a) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3)(fl) of the Crimi¬ 
nal Code of Canada, R.S.C., 1985, c. C-46) an 
infringement of the right to be presumed innocent, as 
guaranteed under s. 11 (rf) of the Canadian Charter 
of Rights and Freedoms '? 

Answer : Yes. 

4. If s. 281.2(3)(n) of the Criminal Code of Canada, 
R.S.C. 1970, c. C-34 (now s. 319(3)(a) of the Crimi¬ 
nal Code of Canada, R.S.C., 1985, c. C-46) is an 
infringement of s. 11 ( d ) of the Canadian Charter of 
Rights and Freedoms, can it be upheld under s. 1 of 
the Canadian Charter of Rights and Freedoms as a 
reasonable limit prescribed by law and demonstrably 
justified in a free and democratic society? 


Answer: No. 


graphe. L’ampleur de l’expression visee, le carac- 
tere absolu de 1’interdiction dont il frappe cette 
expression, les consequences criminelles draconien- 
nes qu’il enframe ainsi que l’existence de recours 
a preferables et, en dernier lieu, son effet reel con- 
traire a l’effet souhaite, tous ces aspects du par. 
319(2) du Code criminel se combinent pour en 
faire un rnoyen inadequat de proteger notre societe 
contre le mal de la propagande haineuse. 

b O 

Je suis d’avis de rejeter le pourvoi et de donnerO 

aux questions constitutionnelles les reponses-^ 
suivantes: S 

1. Le paragraphs 281.2(2) du Code criminel dull 
Canada, S.R.C. 1970, ch. C-34 (maintenant le par.ro 
319(2) du Code criminel du Canada, L.R.C. (1985) 
ch. C-46) porte-t-il atteinte a la liberte d’expression§ 
garantie par l’al. 2b) de la Charte canadienne def^l 

droits et libertes'l 

d 

Reponse : Oui. 

2. Si le paragraphic 281.2(2) du Code criminel du 
Canada, S.R.C. 1970, ch. C-34 (maintenant le par. 
319(2) du Code criminel du Canada, L.R.C. (1985), 

e ch. C-46) porte atteinte a l’al. 2b) de la Charte 
canadienne des droits et liberies, constitue-t-il une 
limite raisonnable imposee par une regie de droit et 
dont la justification puisse se demontrer dans le cadre 
d’une societe libre et democratique, au sens de l’arti- 
/ cle premier de la Charte canadienne des droits et 
libertes'l 

Reponse : Non. 

3. L’alinea 281.2(3)a) du Code criminel du Canada, 
g S.R.C. 1970, ch. C-34 (maintenant l’al. 319(3)cz) du 

Code criminel du Canada, L.R.C. (1985), ch. C-46) 
porte-t-il atteinte au droit d’etre presume innocent 
garanti par l’al. llrf) de la Charte canadienne des 
droits et libertes'l 

h Reponse : Oui. 

4. Si l’alinea 281.2(3)a) du Code criminel du Canada, 

S.R.C. 1970, ch. C-34 (maintenant l’al. 319(3)a) du 

Code criminel du Canada, L.R.C. (1985), ch. C-46) 

. porte atteinte a l’al. 11 d) de la Charte canadienne 
des droits et libertes, constitue-t-il une limite raison¬ 
nable imposee par une regie de droit et dont la 
justification puisse se demontrer dans le cadre d'une 
societe libre et democratique, au sens de l’article 
premier de la Charte canadienne des droits et 
* libertes'l 

Reponse : Non. 
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Appeal allowed, La Forest, Sopinka and 
McLaCHLIN'JJ. dissenting. 
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possession of firearm was unauthorized — Criminal 
Code, R.S.C. 1985, c. C-46, s. 95. 


Police responded to a noise complaint at M’s home in 
Halifax. When M opened the door, an officer observed 
that M had an object in his hand, hidden behind his 
leg. The officer twice asked M what was in his hand. 
Because M did not answer, the officer pushed the door 
open a few inches further to see. A struggle ensued and 
M was disarmed of a loaded handgun. M was licensed 
to possess and transport the handgun in Alberta, but 
not in Nova Scotia as he believed he was. At trial, the 
judge concluded that M’s possession of the gun was un¬ 
authorized. He also concluded that the officer’s pushing 
the door open further did not breach M’s s. 8 Charter 
right to be free from unreasonable search. The trial judge 
convicted M of careless handling of a firearm (under 
s. 86 of the Criminal Code), possessing a weapon for a 
dangerous purpose (s. 88), and possessing a loaded re¬ 
stricted firearm (s. 95). The trial judge sentenced M to 
a three-year imprisonment and a ten-year weapons pro¬ 
hibition. A majority of the Court of Appeal upheld the 
trial judge’s decision that the officer did not breach M’s 
s. 8 Charter right. It upheld M’s ss. 86 and 88 Criminal 
Code convictions, but significantly reduced the sentences. 
However, the Court of Appeal allowed M’s appeal of his 
s. 95 conviction and substituted an acquittal. 


Held'. The appeal of the s. 8 Charier issue should be 
dismissed and the Crown’s appeal of the s. 95 Criminal 
Code acquittal should be allowed. The matter is remitted 
to the Court of Appeal for sentencing. 


Per McLachlin C.J. and LeBel, Fish and Abella JJ.: 
The officer’s action of pushing the door open further 
constituted a “search” for purposes of s. 8 of the Charter. 
The action went beyond the implied licence to knock on 
the door and constituted an invasion of M’s reasonable 
expectation of privacy in his home. Although the officer’s 
action constituted a search for s. 8 purposes, that search 
was reasonable because both stages of the Waterfield 


prouver que l'accuse savait ou avait ignore volon- 
tairement que sa possession de I’arme a feu n’etait pas 
autorisee? — Code criminel, L.R.C. 1985, ch. C-46, 
art. 95. 

La police a repondu a une plainte de bruit a la residence 
de M a Halifax. Lorsque M a ouvert la porte, un policier 
a remarque que M tenait un objet dans sa main, dissimule 
derriere sa jambe. Le policier a demande deux fois a M 
ce qu’il tenait dans sa main. Comme M ne repondait pas, 
le policier a pousse la porte pour l’ouvrir quelques pou- 
ces de plus pour mieux voir. Apres un bref corps a corps, 
le policier a enleve a M l’arme de poing chargee qu’il 
tenait. M etait titulaire d’un permis de possession et de 
transport de l’arme de poing valide en Alberta mais, 
contrairement a ce qu’il croyait, non valide en Nouvelle- 
Ecosse. Le juge du proces a conclu que M n’etait pas 
autorise a posseder l’arme a feu. II a aussi conclu qu’en 
poussant la porte pour l’ouvrir un peu plus, le policier 
n’avait pas viole le droit de M a la protection contre les 
fouilles abusives garanti par l’art. 8 de la Charte. Le 
juge du proces a declare M coupable d’avoir manipule 
une arme a feu d’une maniere negligente (aux termes de 
l’art. 86 du Code criminel), d’avoir eu en sa possession 
une arme dans un dessein dangereux (art. 88) et d’avoir 
eu en sa possession une arme a feu a automation res- 
treinte chargee (art. 95). II a condamne M a trois ans 
d’emprisonnement et lui a interdit de posseder une arme 
a feu pendant dix ans. La Cour d’appel, a la majorite, 
a maintenu la decision du premier juge selon laquelle 
le policier n’avait pas viole le droit que l’art. 8 de la 
Charte garantit a M. Elle a maintenu les declarations de 
culpabilite fondees sur les art. 86 et 88 du Code crimi¬ 
nel mais a attenue considerablement les peines. Cepen- 
dant, la Cour d’appel a accueilli l’appel de M interjete 
a l’encontre de la declaration de culpabilite fondee sur 
l’art. 95 et a ordonne un acquittement. 

Arret : Le pourvoi est rejete sur la question relative 
a l’art. 8 de la Charte et le pourvoi du ministere public 
contre T acquittement relatif a T accusation portee en 
vertu de l’art. 95 du Code criminel est accueilli. L’affaire 
est renvoyee a la Cour d’appel pour la determination de 
la peine. 

La juge en chef McLachlin et les juges LeBel, Fish 
et Abella : L’intervention du policier, lorsqu’il a pousse 
la porte un peu plus loin, constituait une « fouille » au 
sens de Fart. 8 de la Charte. Ce geste allait au-dela de 
l’autorisation implicite de frapper a la porte et constituait 
une atteinte a une attente raisonnable de M en matiere 
de respect de la vie privee dans sa demeure. Meme si 
T intervention du policier constituait une fouille au sens 
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test were satisfied. The first stage was satisfied because 
the warrantless search falls within the scope of the com¬ 
mon law police duty to protect life and safety and the sec¬ 
ond, because the search constitutes a justifiable exercise 
of powers associated with the duty. 


To determine whether a safety search is reasonably 
necessary, and therefore justifiable, a number of factors 
must be weighed to balance the police duty against the 
liberty interest in question. These factors include: the im¬ 
portance of the duty to the public good; the necessity of 
the infringement for the performance of the duty; and the 
extent of the infringement. The duty to protect life and 
safety is of the utmost importance to the public good, but 
an infringement on individual liberty may be necessary 
when, for example, the officer has reasonable grounds to 
believe that the individual is armed and dangerous. That 
infringement will be justified only to the extent that it is 
necessary for the officer to search for weapons. In other 
words, and as this Court recognized in R. v. Mann, 2004 
SCC 52, [2004] 3 S.C.R. 59, the powers of the police are 
limited. Courts must consider not only the extent of the 
infringement, but how it was carried out. Restraints on 
safety searches are particularly important in homes, where 
such searches can often give the police access to a con¬ 
siderable amount of very sensitive personal information. 


In this case, the officer had reasonable grounds to 
believe that there was an imminent threat to public and 
police safety and that the search was necessary to elim¬ 
inate that threat. The manner in which he carried out the 
search was also reasonable. The trial judge found that the 
officer pushed the door open no more than was neces¬ 
sary to find out what M had behind his leg. The officer 
twice asked M what he had in his hand but received 
no answer. In these circumstances, it is hard to imagine 
a less invasive way of determining whether M was con¬ 
cealing a weapon and thereby eliminating any threat. It 
follows that M’s rights under s. 8 of the Charter were not 
violated. 

As for a s. 95 Criminal Code conviction, the Court 
of Appeal erred in requiring the Crown to prove that M 
knew that his possession and acquisition licence and 
authorization to transport the firearm did not extend to 
his Halifax home. That requirement is inconsistent with 


de Tart. 8, cette fouille n’etait pas abusive parce que les 
deux volets du critere de T arret Waterfield etaient res- 
pectes. Le premier volet etait respecte puisque la fouille 
sans mandat s’inscrivait dans le cadre du devoir qu’ont 
les policiers en common law de proteger la vie et la 
securite, et le second, puisque la fouille constituait un 
exercice justifiable des pouvoirs afferents a ce devoir. 

Pour determiner si une fouille de securite est raison- 
nablement necessaire, et done justifiable, un certain nom- 
bre de facteurs doivent etre pris en consideration pour 
mettre en equilibre le devoir des policiers et le droit a la 
liberte en cause. Ces facteurs englobent Timportance de 
ce devoir pour Finteret public, la necessite de l’atteinte 
pour l’accomplissement de ce devoir et l’ampleur de 
l’atteinte. Le devoir de proteger la vie et la securite est de 
la plus haute importance pour Finteret public, mais une 
atteinte a la liberte d’une personne peut etre necessaire 
lorsque, par exemple, le policier a des motifs raison- 
nables de croire que cette personne est armee et dange- 
reuse. Cette atteinte a la liberte ne sera justihee que dans 
la mesure ou il est necessaire que le policier verihe la pre¬ 
sence d’armes. En d’autres mots, et comme notre Cour l’a 
reconnu dans R. c. Mann, 2004 CSC 52, [2004] 3 R.C.S. 
59, les pouvoirs des policiers sont limites. Les tribunaux 
doivent prendre en compte non seulement Fampleur de 
F atteinte, mais aussi la fa§on dont la fouille a ete effec- 
tuee. Des limites a l’egard des fouilles de securite effec- 
tuees dans une residence privee sont particulierement 
importantes car ces fouilles peuvent souvent permettre 
a la police d’obtenir de nombreux renseignements per¬ 
sonnels tres delicats. 

En Fespece, le policier avait des motifs raisonnables 
de croire a Fexistence d’une menace imminente pour la 
securite du public et celle des policiers et que la fouille 
etait necessaire pour eliminer cette menace. La facon 
dont il a effectue la fouille n’etait pas non plus abusive. 
Le juge du proces a conclu que le policier n’a pas ouvert 
la porte plus qu’il n’etait necessaire pour decouvrir ce qui 
se trouvait derriere la jambe de M. Le policier a demande 
deux fois a M ce qu’il tenait dans sa main, sans obtenir 
de reponse. Dans de telles circonstances, il est difficile 
d’imaginer une fagon moins envahissante de determiner 
si M cachait une arme et, par le fait meme, d’eliminer 
toute menace. Par consequent, il n’y a pas eu violation 
des droits que Fart. 8 de la Charte confere a M. 

Pour ce qui est de la declaration de culpabilite fondee 
sur Fart. 95 du Code criminel, la Cour d’appel a commis 
une erreur en obligeant le ministere public a prouver que 
M savait que son permis de possession et d’acquisition 
de l’arme a feu et son autorisation de transporter Farme 
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the rule, codified in s. 19 of the Code, that ignorance of 
the law is no excuse. Section 95 is a mens rea offence, but 
does not include knowledge of unauthorized possession. 
Rather, knowledge of possession, together with intention 
to possess in a particular place, is enough. 


In this case, M’s subjective belief that he could pos¬ 
sess the firearm in his Halifax home is a mistake of law 
and that mistake is no defence. Therefore, M’s s. 95 con¬ 
viction must be restored and the matter remitted to the 
Court of Appeal both for sentencing and for assessing the 
constitutional validity of the mandatory minimum sen¬ 
tence under s. 95. 


Per Rothstein, Moldaver and Wagner JJ.: The majority 
concludes that the officer’s conduct in this case was only 
justified because he had reasonable grounds to believe 
that M was armed and dangerous. In doing so, they effec¬ 
tively overturn the “safety search’’ power recognized in 
Mann and a decade of subsequent jurisprudence. 

This Court decided in Mann that officers may con¬ 
duct protective searches when they have reasonable 
grounds to suspect that an individual is armed and dan¬ 
gerous. And that is why the search was justified in this 
case. Five reasons support this conclusion. 

First, the language of Mann makes clear that it recog¬ 
nized a protective search power predicated on reason¬ 
able suspicion. Second, Mann relies on the U.S. Supreme 
Court’s seminal decision in Terry v. Ohio, 392 U.S. 1 (1968), 
a decision which recognized a directly analogous pro¬ 
tective search power on a reasonable suspicion stan¬ 
dard. Third, subsequent judgments from this Court and 
courts of appeal have affirmed that Mann employed the 
reasonable suspicion standard. Fourth, the logical conse¬ 
quences of a reasonable grounds to believe standard 
make little sense in this context; if Mann required rea¬ 
sonable grounds to believe for a pat-down search, it 
would seem that all that Mann achieves is a power to 
search when there are already grounds to arrest. Fifth, 
the facts of this case do not support a finding that the of¬ 
ficer had reasonable grounds to believe that M was armed 
and dangerous. 


n’etaient pas valides a sa residence de Halifax. Cette exi¬ 
gence contrevient a la regie, codifiee a l’art. 19 du Code, 
selon laquelle l’ignorance de la loi n’est pas une excuse. 
L’article 95 cree une infraction exigeant la mens rea, 
mais il ne comporte pas comme element la connaissance 
que la possession de l’arme n’est pas autorisee. II suffit 
plutot de prouver que la personne sait qu’elle a l’arme en 
sa possession et qu’elle a l’intention de la posseder dans 
un lieu donne. 

En l’espece, la croyance subjective de M qu’il pouvait 
avoir l’arme a feu en sa possession dans sa residence de 
Halifax est une erreur de droit et cette erreur ne constitue 
pas un moyen de defense. Par consequent, la declaration 
de culpabilite de M fondee sur Part. 95 doit etre retablie 
et l’affaire doit etre renvoyee a la Cour d’appel pour la 
determination de la peine et pour qu’elle determine la 
validite constitutionnelle de la peine minimale obligatoire 
applicable aux termes de Part. 95. 

Les juges Rothstein, Moldaver et Wagner : Selon les 
juges majoritaires, la conduite du policier en l’espece 
etait justifiee uniquement parce qu’il avait des motifs 
raisonnables de croire que M etait arme et dangereux. De 
ce fait, ils infirment effectivement le pouvoir de proceder 
a une « fouille de securite » reconnu dans Mann et dans 
la jurisprudence des 10 annees qui ont suivi. 

Dans Parret Mann, notre Cour a statue que les policiers 
peuvent proceder a des fouilles preventives lorsqu’ils ont 
des motifs raisonnables de soupgonner qu’une personne 
est armee et dangereuse. Et c’est pourquoi la fouille etait 
justifiee en l’espece. Cinq raisons confirment cette con¬ 
clusion. 

Premierement, le libelle de Mann indique clairement 
que cet arret reconnait un pouvoir de fouille preventive 
fonde sur des soupcons raisonnables. Deuxiemement, la 
Cour dans Mann s’appuie sur Parret de principe Terry c. 
Ohio, 392 U.S. 1 (1968), rendu par la Cour supreme des 
Etats-Unis, une decision qui a reconnu un pouvoir de 
fouilles preventives directement analogue fonde sur une 
norme de soupcons raisonnables. Troisiemement, les deci¬ 
sions subsequentes de notre Cour et des corns d’appel ont 
confirme que P arret Mann avait adopte la norme des soup- 
90 ns raisonnables. Quatriemement, il n’est guere logique 
d’appliquer la norme des motifs raisonnables de croire 
dans ce contexte; s’il etablit que des motifs raisonna¬ 
bles de croire sont exiges pour justifier une fouille par 
palpation, Parret Mann ne fait done apparemment que 
reconnaltre un pouvoir de fouille lorsqu’il existe deja des 
motifs de proceder a une arrestation. Cinquiemement, les 
faits de l’espece ne permettent pas de conclure que le 
policier avait des motifs raisonnables de croire que M 
etait arme et dangereux. 


(inuBo)eoosnoz 



[2014] 1 R.C.S. 


r. c. Macdonald 


41 


These five reasons — the language of Mann, the 
history from which Mann emerged, the consequences 
of interpreting Mann as requiring reasonable grounds to 
believe, the jurisprudence that has interpreted Mann, and 
the facts of this case — all lead to the same unavoidable 
conclusion: Mann recognized a protective search power 
predicated on reasonable suspicion. 

This case ought to have been resolved by extending 
the logic of Mann. First, the officer, while lawfully en¬ 
gaged in his duties, had a reasonable suspicion that M 
was armed and dangerous. Second, in response to that 
reasonable suspicion, the officer’s conduct — pushing 
M’s door open a few more inches — was no more intru¬ 
sive of M’s privacy interests than was reasonably nec¬ 
essary to address the threat. Accordingly, the search was 
reasonable for s. 8 purposes. 

The consequence of the majority’s decision is to de¬ 
prive officers of the ability to conduct protective searches 
except in circumstances where they already have grounds 
to arrest. As of today, officers are empowered to detain 
individuals they suspect are armed and dangerous for in¬ 
vestigatory purposes, but they have no power to conduct 
pat-down searches to ensure their safety or the safety of 
the public as they conduct these investigations. However, 
a police officer in the field, faced with a realistic risk of 
imminent harm, should be able to act immediately and 
take reasonable steps, in the form of a minimally intru¬ 
sive safety search, to alleviate the risk. 
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A la lumiere de ces cinq motifs — le libelle de Mann, 
le contexte historique ayant mene a cet arret, les conse¬ 
quences de Tinterpretation selon laquelle l’arret Mann 
exige des motifs raisonnables de croire, la jurisprudence 
qui a interprets ce precedent, et les faits de Tespece — une 
seule conclusion s’impose : T arret Mann reconnait un pou- 
voir de fouille preventive fonde sur des soupgons raison¬ 
nables. 

II aurait fallu resoudre la presente affaire suivant la 
logique de Mann. Premierement, le policier, dans Texer- 
cice legitime de ses fonctions, soupqonnait raisonna- 
blement que M etait arme et dangereux. Deuxiemement, 
a cause de ces soupcons raisonnables, l’intervention du 
policier — en poussant la porte de M pour l’ouvrir quel- 
ques pouces de plus — n’a porte atteinte au droit de M 
au respect de sa vie privee que dans la mesure raisonna- 
blement necessaire pour faire face a la menace. En conse¬ 
quence, la fouille n’etait pas abusive au sens de Tart. 8. 

La decision rendue par les juges majoritaires a pour 
consequence de priver les policiers du pouvoir d’effectuer 
une fouille preventive, sauf s’ils ont deja des motifs de 
proceder a une arrestation. A partir d’aujourd’hui, les 
policiers peuvent detenir a des fins d’enquete les person- 
nes soupgonnees d’etre armees et dangereuses, mais ne 
sont pas autorises a effectuer des fouilles par palpation 
pour assurer leur securite ou celle du public dans le 
cadre d’une enquete. Toutefois, un policier sur le terrain, 
expose a un risque realiste de prejudice imminent, devrait 
pouvoir agir immediatement et prendre des mesures rai¬ 
sonnables, sous la forme d’une fouille de securite peu 
envahissante, pour attenuer ce risque. 
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LeBel J. — 

I. Introduction 

[1] This case requires us to consider the scope 
of police search powers in the context of everyday 
interactions with private citizens at the doorsteps 
of their homes. The police in this case responded 
to a noise complaint and, without warning, became 
engaged in a dangerous situation that, in their opin¬ 
ion, put their safety, and the safety of others, in 
jeopardy. The charges laid as a result of this inci¬ 
dent afford us an opportunity to consider the oper¬ 
ation of s. 8 of the Canadian Charter of Rights and 
Freedoms in this context, the mens rea required for 
conviction under s. 95(1) of the Criminal Code, 
R.S.C. 1985, c. C-46, and some corollary issues 
related to sentencing. 


II. Background Facts 

[2] In 2009, Mr. MacDonald was employed in the 
oil and gas industry. His employment required him 
to spend time in both Calgary and Halifax. On the 
evening of December 28, 2009, Mr. MacDonald 
entertained a co-worker and his co-worker’s friend at 
his Halifax condominium (the “unit”). Some alcohol 
was consumed during the evening as Mr. MacDonald 
and his colleague — who was about to replace him in 
Halifax — discussed work. 


Hersh Wolch, c.r., et Janna Watts, pour Fappelant/ 
intime. 

William D. Delaney, c.r., et Timothy S. O’Leary, 
pour l’intimee/appelante. 

James C. Martin et Ann Marie Simmons, pour 
Fintervenant le directeur des poursuites penales. 

John C. Pearson et Michelle Campbell, pour 
Fintervenant le procureur general de FOntario. 

Version franqaise du jugement de la juge en chef 
McLachlin et des juges LeBel, Fish et Abella rendu 
par 

Le juge LeBel — 

I. Introduction 

[1] Dans la presente affaire, il nous faut examiner 
Fetendue des pouvoirs en matiere de fouille dont 
disposent les policiers dans leurs interactions quo- 
tidiennes avec des citoyens lorsqu’ils se presentent 
a leur porte. En l’espece, les policiers ont repondu a 
une plainte de bruit. Sans s’y attendre, ils se sont trou- 
ves dans une situation dangereuse mettant, selon 
eux, leur securite et celle d’autrui en peril. Les accusa¬ 
tions portees a la suite de cet incident nous donnent 
Foccasion d’examiner Fapplication de Fart. 8 de 
la Charte canadienne des droits et libertes dans ce 
contexte, la mens rea requise pour une declaration 
de culpabilite fondee sur le par. 95(1) du Code cri- 
minel, L.R.C. 1985, ch. C-46, ainsi que certaines 
questions accessoires liees a la determination de la 
peine. 

II. Contexte factuel 

[2] En 2009, M. MacDonald travaillait dans 
l’industrie petroliere et gaziere. Son travail l’ame- 
nait a partager son temps entre Calgary et Halifax. 
Le soir du 28 decembre 2009, il recevait un collegue 
et l’amie de celui-ci a son condominium de Halifax 
(l’« unite »). Ils ont consomme une certaine quantite 
d’alcool pendant la soiree, alors que M. MacDonald 
et son collegue — qui devait prendre le poste de 
M. MacDonald a Halifax — discutaient de leur tra¬ 
vail. 
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[3] Later in the evening, the concierge of 
Mr. MacDonald’s building, Mr. Sears, received a 
noise complaint regarding loud music reverberat¬ 
ing from the unit. Mr. Sears went to the unit, 
heard the loud music and knocked on the door. 
He received no response. Just as he was about to 
leave, he saw Mr. MacDonald’s guests leaving the 
unit and saying good night. At this point, Mr. Sears 
asked Mr. MacDonald to turn down his music. 
Mr. MacDonald, swearing at him, refused to do so. 

[4] Mr. Sears contacted the Halifax Regional 
Police and asked them to deal with the complaint 
about the noise issue. Cst. Pierce went to the build¬ 
ing and, together with Mr. Sears, approached 
Mr. MacDonald’s unit. Cst. Pierce knocked on his 
door and asked him to turn his music down or off. 
Mr. MacDonald swore at her and slammed the door 
shut. 

[5] Cst. Pierce contacted her supervisor, 
Sgt. Boyd, who arrived at the building approxi¬ 
mately a half hour later. Sgt. Boyd, Cst. Pierce and 
Mr. Sears went to the unit. Sgt. Boyd tried to get 
Mr. MacDonald to answer the door by knocking on 
it and kicking it, and also shouted that he was from 
the Halifax Regional Police. 


[6] About five minutes later, Mr. MacDonald 
opened the door, but only about 16 inches — 
enough for the officers to see the right side of his 
body and face. Sgt. Boyd noticed something “black 
and shiny” in Mr. MacDonald’s right hand that 
was in a shadow and was partially hidden by his 
right leg (A.R., at p. 167). He believed it might be 
a knife. He twice asked Mr. MacDonald what was 
behind his leg, gesturing toward his right hand. 
Mr. MacDonald did not respond. 


[7] Wanting to get a better look at what 
Mr. MacDonald had in his hand, Sgt. Boyd pushed 
the door open a few inches further. The resulting 
light enabled him to identify it as a handgun. He 
yelled “gun!” and quickly forced his way into the 


[3] Plus tard dans la soiree, le concierge de l’immeu- 
ble, M. Sears, a requ une plainte de bruit cause par 
la force de la musique qui resonnait de l’unite de 
M. MacDonald. Monsieur Sears s’est alors rendu 
chez ce dernier, a entendu cette musique et a frappe 
a la porte de Tunite. Personne n’a repondu. Alors 
que M. Sears s’appretait a partir, il a vu les invites 
de M. MacDonald sortir de l'unite et s’en aller. A ce 
moment, M. Sears a demande a ce dernier de baisser 
le son de la musique. Celui-ci a refuse en l’injuriant. 

[4] Monsieur Sears a communique avec la police 
regionale de Halifax et lui a demande de s’occu- 
per du probleme de bruit. L’agente Pierce s’est 
done presentee a Timmeuble et, accompagnee de 
M. Sears, s’est rendue a l’unite de M. MacDonald. 
Elle a frappe a sa porte et lui a demande de baisser 
le son ou d’arreter sa musique. Celui-ci l’a injuriee 
en claquant la porte. 

[5] L’agente Pierce a appele son superviseur, 
le sergent Boyd, qui est arrive environ 30 minu¬ 
tes plus tard. Le sergent Boyd, l'agente Pierce et 
M. Sears se sont rendus a l’unite de M. MacDonald. 
Pour l’amener a ouvrir, le sergent Boyd a frappe a 
la porte et y a donne un coup de pied, tout en annon- 
qant d’une voix forte que la police regionale de Hali¬ 
fax etait a la porte. 

[6] Environ cinq minutes plus tard, M. Mac¬ 
Donald a ouvert la porte, mais seulement d’envi¬ 
ron 16 pouces — assez pour montrer le cote droit 
de son corps et de son visage. Le sergent Boyd a 
remarque quelque chose de [traduction] « noir et 
brillant » dans la main droite de M. MacDonald, 
dans la penombre et dissimule en partie derriere 
sa jambe droite (d.a., p. 167). Croyant qu’il puisse 
s’agir d’un couteau, il a demande a deux reprises a 
M. MacDonald ce qui se trouvait derriere sa jambe, 
en indiquant sa main droite. Ce dernier n’a pas 
repondu. 

[7] Afin de mieux voir l’objet qui se trouvait dans 
la main de M. MacDonald, le sergent Boyd a pousse 
la porte pour Touvrir de quelques pouces de plus. 
Un meilleur eclairage lui a permis de constater qu’il 
s’agissait d’une arme de poing. Il a crie [traduction] 
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unit. After a brief struggle, he was able to disarm 
Mr. MacDonald. 


[8] The gun that Mr. MacDonald was holding 
when he opened the door was found to be a 9-mm 
Beretta — a restricted firearm. It was registered to 
him. The gun was loaded. 

[9] Mr. MacDonald was charged with numerous 
offences, three of which are relevant here: handling 
a firearm in a careless manner or without reasonable 
precautions for the safety of other persons, contrary 
to s. 86(1) of the Code', unlawfully having in his pos¬ 
session a weapon for a purpose dangerous to the 
public peace, contrary to s. 88(1); and possessing, in 
a place, a loaded restricted firearm without being the 
holder of an authorization or a licence under which 
he may possess the said firearm in that place, con¬ 
trary to s. 95(1). 


III. Judicial History 

A. Nova Scotia Provincial Court 

[10] At trial, a voir dire was held to determine 
whether Mr. MacDonald’s right to be secure against 
an unreasonable search guaranteed by s. 8 of the 
Charter had been violated when Sgt. Boyd pushed 
the door to the unit open a few inches further to as¬ 
certain what he was holding. Judge Digby found that 
there is an exception that permits an officer to enter a 
home to ensure his or her safety, particularly where, 
as here, the intrusion is minor. He concluded that 
“there is no Charter breach and the burden is on the 
accused to prove on a balance of probabilities that 
there is a Charter breach” (A.R., at p. 250). 


[11] After weighing all the circumstances, 
Judge Digby found Mr. MacDonald guilty of the 
charges under ss. 86(1) and 88(1). Others could have 
been injured as a result of his conduct, which was out 


« arme! » et est rapidement entre de force dans 
1'unite de M. MacDonald. II est parvenu a le desar- 
mer apres un bref corps a corps. 

[8] La suite de l’enquete a revele que l’arme a 
feu que tenait M. MacDonald lorsqu’il a ouvert la 
porte etait un pistolet Beretta de calibre 9 mm — 
une arme a autorisation restreinte — enregistree a 
son nom. L’arme etait chargee. 

[9] Monsieur MacDonald a ete accuse de nom- 
breuses infractions, dont trois sont pertinentes dans 
le cadre du present pourvoi : avoir manipule une 
arme a feu d’une maniere negligente ou sans pren¬ 
dre suffisamment de precautions pour la securite 
d’autrui, contrairement au par. 86(1) du Code', 
avoir eu illegalement en sa possession une arme 
dans un dessein dangereux pour la paix publique, 
contrairement au par. 88(1); et avoir eu en sa pos¬ 
session une arme a feu a autorisation restreinte 
chargee, sans etre titulaire d’une autorisation ou 
d’un permis qui l’y autorisait dans ce lieu, contrai¬ 
rement au par. 95(1). 

III. Historique judiciaire 

A. Cour provincial de la Nouvelle-Ecosse 

[10] Au proces, le juge a tenu un voir-dire pour 
determiner si le droit de M. MacDonald a la 
protection contre une fouille abusive garanti par 
l'art. 8 de la Charte avait ete viole lorsque le ser- 
gent Boyd avait pousse la porte de l’unite pour 
l’ouvrir quelques pouces de plus ahn de verifier 
ce que M. MacDonald tenait dans sa main. Le 
juge Digby a conclu a 1’existence d’une exception 
permettant a un policier d’entrer dans une residence 
pour assurer sa securite, en particulier si, comme 
en l’espece, l’intrusion est mineure. Selon lui, 
[traduction] « il n’y a pas eu violation de la Charte 
et il incombe a Taccuse de prouver selon la prepon¬ 
derance des probabilites qu’une telle violation a ete 
commise » (d.a., p. 250). 

[11] Apres avoir evalue l’ensemble des circons- 
tances, le juge Digby a declare M. MacDonald 
coupable des infractions prevues aux par. 86(1) 
et 88(1). Le comportement de ce dernier aurait pu 


(inueo)eoosnod 





46 


r. v. Macdonald LeBelJ. 


[2014] 1 S.C.R. 


of proportion to any threat, actual or reasonably per¬ 
ceived. Before opening the door, Mr. MacDonald 
knew the people there were police officers or people 
claiming to be police officers. He also knew that if 
they were in fact police officers, they would react to 
his holding a handgun, and this would put his own 
safety at risk as well as that of the officers themselves 
and of the public. 

[12] Judge Digby also found Mr. MacDonald 
guilty of the charge under s. 95(1). In so finding, he 
noted that Mr. MacDonald and the Crown agreed 
on the following facts: 

. . . it is common ground that Mr. MacDonald had a 
possession and acquisition license, that the Beretta fire¬ 
arm was properly registered in Mr. MacDonald’s name 
and that he had a right to possess it in his dwelling. It was 
registered with the Canadian Firearms Centre or another 
place approved for storage by the chief firearms officer. 


It is common ground that [Mr. MacDonald] had a 
loaded, restricted firearm in his residence at Bishop’s 
Landing. ... He had documentation which he submit¬ 
ted in evidence from the Nova Scotia Rifle Association 
indicating that he was a member and invited to use their 
facility. I take it it is common ground, and certainly the 
case has proceeded on the basis of common ground, that 
Nova Scotia Rifle Association is an organization which 
falls under section 19(l)(a) of the Firearms Act. [A.R., at 
pp. 19 and 21] 

[13] Mr. MacDonald had an authorization to trans¬ 
port the firearm, but, the learned trial judge held, it 
entitled him to transport the firearm only between 
his residence in Calgary and shooting ranges and bor¬ 
der crossings in Alberta. He therefore had no right 
to take it to Halifax. Mr. MacDonald was guilty un¬ 
der s. 95(1) because he had the firearm in the unit 
without holding a licence which permitted him 
to possess it in that place. 


causer des blessures a autrui et etait dispropor- 
tionne par rapport a une menace, reelle ou raisonna- 
blement percue, dont il pouvait faire l’objet. Avant 
d’ouvrir, M. MacDonald savait que des policiers ou 
des personnes pretendant l’etre se trouvaient a sa 
porte. II savait aussi que, si ces personnes apparte- 
naient effectivement a la police, elles reagiraient a la 
vue d’une arme de poing, ce qui mettrait sa securite, 
celle des policiers et celle du public en peril. 

[12] Le juge Digby a aussi declare M. MacDonald 
coupable de 1’infraction prevue au par. 95(1). Ce 
faisant, il a souligne que ce dernier et le ministere 
public s’entendaient sur les faits suivants : 

[TRADUCTION] . . . il est admis que M. MacDonald 
detenait un permis de possession et d’acquisition, que 
le pistolet Beretta etait dument enregistre au nom de 
M. MacDonald et que ce dernier avait le droit de 1’avoir 
en sa possession dans sa residence. Le pistolet en ques¬ 
tion etait enregistre aupres du Centre canadien des armes 
a feu ou d’un autre endroit approuve pour l’entreposage 
par le controleur des armes a feu. 


Il est admis qu’il [M. MacDonald] possedait une 
arme a feu a autorisation restreinte chargee dans sa 
residence de Bishop’s Landing. [. . .] Il possedait, et a pre¬ 
sente en preuve, des documents de la Nova Scotia Rifle 
Association indiquant qu’il etait membre de cette associa¬ 
tion et qu’il pouvait utiliser ses installations. Il est a mon 
avis admis, et il a certainement ete tenu pour avere, que la 
Nova Scotia Rifle Association est une organisation visee 
par l’al. 19(l)a) de la Loi sur les armes a feu. [d.a., p. 19 
et 21] 

[13] M. MacDonald etait autorise a transporter 
l’arme a feu, mais le savant juge du proces a conclu 
que cette autorisation lui permettait seulement de 
transporter l’arme de sa residence de Calgary aux 
champs de tir et aux postes frontaliers de l’Alberta. 
Il n’avait done pas le droit de l’apporter a Halifax. 
M. MacDonald a ete declare coupable de 1’infrac¬ 
tion prevue au par. 95(1) parce qu’il avait l’arme a 
feu en sa possession dans 1’unite sans etre titulaire 
d’un permis l’autorisant a posseder cette arme dans 
ce lieu. 
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[14] Judge Digby sentenced Mr. MacDonald to 
three years’ imprisonment. He found that two years 
in a federal penitentiary was an appropriate sen¬ 
tence for the offence under s. 86(1). For the offence 
under s. 88(1), the proper sentence was three years 
in a federal penitentiary concurrent with the first 
sentence. As for the s. 95(1) offence, he found that 
the minimum sentence of three years in a federal 
penitentiary was appropriate and ordered that it be 
served concurrently with the other two sentences. 
Judge Digby rejected Mr. MacDonald’s contention 
that the minimum three-year sentence violated 
the right not to be subjected to cruel and unusual 
punishment guaranteed by s. 12 of the Charter, find¬ 
ing, despite the consequences for him and despite 
certain hypothetical scenarios, that it was not 
grossly disproportionate. He ordered that the fire¬ 
arm be forfeited and prohibited Mr. MacDonald 
from possessing any weapons for 10 years and any 
restricted weapons for life. 


B. Nova Scotia Court of Appeal, 2012 NSCA 50, 
317 N.S.R. (2d) 90 

[15] MacDonald C.J.N.S. (Saunders J.A. concur¬ 
ring) found that no Charter violation had occurred 
on the evening in question. He noted that warrantless 
entry into a home is prima facie illegal and that the 
onus was therefore on the Crown to justify the en¬ 
try. Relying on this Court’s decision in R. v. Mann, 
2004 SCC 52, [2004] 3 S.C.R. 59, he concluded 
that there is a common law police power to search 
without a warrant where the safety of the public or 
the police is at stake. He acknowledged, however, 
that this power is limited to situations in which, “in 
addition to acting within the general scope of their 
authority, [the police] have no other feasible less 
intrusive alternative”, and he added that “the man¬ 
ner of carrying out the impugned activity must also 
be reasonable” (para. 31). He found that Sgt. Boyd 
had exercised the power validly in the case at bar. 
The police were acting within the general scope 
of their authority by going to Mr. MacDonald’s 
place of residence to deal with a noise complaint. 


[14] Le juge Digby a condamne M. MacDonald 
a trois ans d’emprisonnement. II a estime qu’il con- 
venait d’infliger une peine d’emprisonnement de 
deux ans dans un penitencier federal pour l’infrac- 
tion prevue au par. 86(1). Pour celle prevue au 
par. 88(1), il y avait lieu d’infliger une peine d’empri¬ 
sonnement de trois ans dans un penitencier federal, 
concurrente a la premiere peine. Quant a Tinfraction 
prevue au par. 95(1), il a juge appropriee la peine 
minimale de trois ans d’emprisonnement dans un 
penitencier federal, et il a ordonne qu’elle soit pur- 
gee concurremment avec les deux autres peines. Le 
juge Digby a rejete Targument de M. MacDonald 
selon lequel la peine minimale de trois ans d’empri¬ 
sonnement violait le droit a la protection contre tou- 
tes peines cruelles et inusitees garanti par Part. 12 
de la Charte, et il a estime qu’elle n’etait pas exage- 
rement disproportionnee, en depit des consequences 
pour M. MacDonald et malgre certains scenarios 
hypothetiques. Le juge a ordonne la confiscation de 
l’arme a feu, a interdit a M. MacDonald de posseder 
des armes pendant une periode de 10 ans et lui a 
inflige une interdiction perpetuelle de posseder des 
armes a autorisation restreinte. 

B. Cour d’appel de la Nouvelle-Ecosse, 2012 
NSCA 50, 317N.S.R. (2d) 90 

[15] Le juge en chef MacDonald (avec Taccord 
du juge Saunders) a conclu que la Charte n’avait 
aucunement ete violee le soir ou est survenu l’inci- 
dent. Il a fait remarquer qu’une entree sans man¬ 
dat dans une residence est a premiere vue illegale 
et qu’il incombe au ministere public de justifier 
l'entree. S’appuyant sur la decision de notre Cour 
dans R. c. Mann, 2004 CSC 52, [2004] 3 R.C.S. 59, 
il a conclu que la common law reconnait aux poli- 
ciers le pouvoir de proceder a une fouille sans man¬ 
dat lorsque la securite du public ou des policiers est 
en jeu. Il a toutefois reconnu que les policiers ne peu- 
vent exercer ce pouvoir que dans les situations ou, 
[traduction] « en plus d’agir dans le cadre general 
de leurs pouvoirs, [ils] ne disposent d’aucune autre 
solution pratique moins envahissante », ajoutant que 
« la facon de mener l’activite reprochee ne doit pas 
etre abusive » (par. 31). Il a estime que, en Tespece, 
le sergent Boyd avait validement exerce son pou¬ 
voir. Les policiers agissaient dans le cadre general 
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Sgt. Boyd acted reasonably in the circumstances in 
pushing the door open further to see what he was 
hiding. Furthermore, no other action would have 
been appropriate, as it was too late to simply retreat 
or issue a noise violation ticket. 


[16] MacDonald C.J.N.S. upheld the convictions 
under ss. 86 and 88, but overturned the one under 
s. 95. On the latter conviction, he acknowledged that 
pursuant to s. 17 of the Firearms Act, S.C. 1995, 
c. 39, Mr. MacDonald’s licence did not extend 
to his Halifax residence. However, he found that 
Mr. MacDonald should be acquitted on the basis 
of an honest but mistaken belief that it did ex¬ 
tend to the unit. For the majority, this belief was 
a mistake of fact which negated the mens rea of 
the s. 95 offence. The Crown had to prove that 
Mr. MacDonald knew or was wilfully blind to the 
fact that his possession was unauthorized. It had 
failed to do so, as Mr. MacDonald genuinely be¬ 
lieved that he was authorized to possess the fire¬ 
arm in the unit. MacDonald C.J.N.S. accordingly 
set aside the verdict and substituted an acquittal on 
the s. 95 charge. 


[17] Finally, the majority reassessed the fitness 
of Mr. MacDonald’s sentences for the convictions 
under ss. 86 and 88. The majority found that a review 
of these sentences was warranted because, rather 
than conducting an independent analysis for each 
offence, the trial judge had considered the incident 
globally. Because they had set aside the conviction 
under s. 95, they found it necessary to scrutinize the 
dispositions for the other convictions. 


[18] MacDonald C.J.N.S. found the three-year sen¬ 
tence for the conviction under s. 88 to be too harsh, 
since Mr. MacDonald’s actions “did not involve 


de leurs pouvoirs en se rendant chez M. MacDonald 
pour repondre a une plainte de bruit. Dans les 
circonstances, le sergent Boyd n’avait pas agi 
de maniere abusive en ouvrant la porte un peu 
plus pour voir ce que cachait M. MacDonald. En 
outre, aucune autre mesure n’aurait ete appropriee 
car il etait trop tard pour que le policier puisse 
simplement se retirer ou donner une contravention 
pour bruit excessif. 

[ 16] Toutefois, le juge en chef MacDonald a main- 
tenu les declarations de culpabilite fondees sur les 
art. 86 et 88, mais a annule celle fondee sur l’art. 95. 
En ce qui a trait a cette derniere declaration de cul¬ 
pabilite, il a reconnu qu’aux termes de l’art. 17 de la 
Loi sur les armes a feu, L.C. 1995, ch. 39, le permis 
de M. MacDonald n’etait pas valide a sa residence 
de Halifax. Les juges majoritaires ont toutefois 
conclu que M. MacDonald devait etre acquitte au 
motif qu’il croyait honnetement, quoiqu’a tort, que 
son permis etait valide a son unite. Selon les juges 
majoritaires, cette croyance constituait une erreur 
de fait annulant la mens rea de 1’infraction prevue 
a l’art. 95. Le ministere public devait prouver que 
M. MacDonald savait — ou avait ignore volontaire- 
ment le fait — qu’il n’etait pas autorise a garder son 
arme dans ce lieu. Il n’y etait pas parvenu puisque 
M. MacDonald croyait sincerement etre autorise 
a posseder l’arme a feu dans Tunite. Par consequent, 
les juges majoritaires ont annule le verdict et ordonne 
un acquittement relativement a 1’accusation fondee 
sur l’art. 95. 

[17] Enfin, les juges majoritaires ont reexamine 
la justesse des peines imposees a M. MacDonald 
pour les infractions prevues aux art. 86 et 88. Selon 
eux, l’examen de ces peines s’imposait parce que 
le juge du proces n’avait pas analyse separement 
chaque infraction mais avait plutot considere l’inci- 
dent globalement. Puisqu’ils avaient annule la 
declaration de culpabilite fondee sur l’art. 95, il 
devenait necessaire a leur avis d’examiner de plus 
pres les decisions relatives aux autres declarations 
de culpabilite. 

[18] Le juge en chef MacDonald a estime que 
la peine de trois ans d’emprisonnement relative a 
la declaration de culpabilite fondee sur l’art. 88 
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the more typical scenario such as a highly volatile 
public confrontation or a dangerous domestic dis¬ 
pute” and since “the gun was neither bred, nor . . . 
intentionally pointed” (para. 117). He reviewed a 
number of cases which suggested that three years 
was outside the sentencing range for this offence. 
He found the sentence to be demonstrably unfit and 
concluded: 


Considering the principles of sentencing, the 
circumstances of this offence and Mr. MacDonald’s 
individual circumstances, particularly his positive pre¬ 
sentence report and his previous unblemished record, in 
my view a sentence of time served would be appropriate. 
This would represent 18 days in custody (considering 
the 2 days following his arrest, his release on his own 
recognizance and then the 16 days between his sentencing 
and his release on bail pending appeal), [para. 123] 


[19] As for the sentence for the conviction un¬ 
der s. 86, the majority found the imposition of the 
maximum two-year sentence to be unduly harsh 
in comparison with other cases. They held this 
sentence to be demonstrably unfit and imposed 
a sentence of 14 days concurrent with the sentence 
imposed for the s. 88 offence. 


[20] Finally, MacDonald C.J.N.S. ordered a two- 
year term of probation, a prohibition on possession 
of weapons for five years, and forfeiture of the 
firearm. 

[21] Beveridge J.A., in dissent, held that 
Sgt. Boyd had infringed Mr. MacDonald’s right 
under s. 8 of the Charter by pushing the door to 
the unit open further and extending his hand into 
Mr. MacDonald’s home. In Beveridge J.A.’s view, 
the authority of the police to enter an individual’s 
home for the purpose of ensuring officer safety did 
not apply in the circumstances of this case: 


etait trop severe car les actes de M. MacDonald 
[traduction] « ne comportaient pas un scenario plus 
typique, par exemple un affrontement public explosif 
ou une querelle conjugale dangereuse », et que « [ce 
dernier] n’afvait] tire aucun coup de feu ni [. . .] 
intentionnellement pointe l'arme » (par. 117). Le 
juge en chef a examine un certain nombre de deci¬ 
sions indiquant qu’une peine de trois ans d’empri- 
sonnement excedait la gamme des peines infligees 
pour cette infraction. Estimant que la peine etait 
manifestement inappropriee, il a conclu en ces ter- 
mes : 

[TRADUCTION] Compte tenu des principes de 
determination de la peine, des circonstances liees a 
la perpetration de l’infraction et de la situation de 
M. MacDonald, en particulier son rapport presentenciel 
favorable et son easier judiciaire vierge, j’estime qu’une 
peine correspondant a la periode de detention purgee 
serait appropriee. Cela representerait 18 jours de deten¬ 
tion (vu les 2 jours passes en detention suivant son arres- 
tation, sa mise en liberte sur son propre engagement et 
les 16 jours passes en detention entre la determination de 
sa peine et sa mise en liberte sous caution en attendant 
Tissue de Tappel). [par. 123] 

[19] Au sujet de la peine relative a la declaration 
de culpabilite fondee sur Tart. 86, les juges majo- 
ritaires ont conclu que la peine maximale de deux 
ans d’emprisonnement etait trop severe par rapport 
aux peines infligees dans les cas semblables. A leur 
avis, la peine de deux ans d’emprisonnement etait 
manifestement inappropriee. La cour a alors impose 
une peine de 14 jours, concurrente a la peine relative 
a l’infraction prevue a l’art. 88. 

[20] Enfin, le juge en chef MacDonald a ordonne 
une periode de probation de deux ans, une interdic¬ 
tion de posseder des armes pendant une periode de 
cinq ans et la confiscation de l’arme a feu. 

[21] Le juge Beveridge, dissident, a conclu qu’en 
ouvrant un peu plus la porte de T unite et en passant 
sa main dans l’ouverture, le sergent Boyd avait viole 
le droit garanti a M. MacDonald par l’art. 8 de la 
Charte. A son avis, les policiers ne detenaient pas, 
dans les circonstances, le pouvoir d’entrer dans la 
residence d’un particulier pour assurer leur secu- 
rite : 
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While I have no difficulty with the premise that the 
officers were lawfully present and carrying out their 
duties, they did not acquire any power to intrude into 
[Mr. MacDonald’s] home as a result of Sgt. Boyd’s con¬ 
cern that [he] was concealing something. Sergeant Boyd 
never suggested that he suspected, let alone had reason¬ 
able grounds to believe, that it was a firearm. He said 
it was something black and shiny. At best he said he 
“thought he might have a weapon in his hand”. In 
my view, this is more akin to hunch or suspicion than 
reasonable grounds to believe. In fact, the trial judge 
made no finding that reasonable grounds existed. Des¬ 
pite ample opportunity to give evidence that he did, 
Sgt. Boyd said no such thing. 


The issue is not whether Sgt. Boyd acted reasonably 
in pushing open the door. The issue is did he have lawful 
authority to do so. That would only materialize if he had 
reasonable grounds to believe that his safety, or the safety 
of others, was at risk and his search in pushing open the 
door was reasonably necessary in the circumstances. 

Absent a new-found power to enter a private dwell¬ 
ing based on a suspicion that officer safety concerns 
are triggered, the conclusion is inescapable that 
[Mr. MacDonald’s] reasonable expectation of privacy 
protected by s. 8 of the Charter was infringed or denied, 
[paras. 156 and 173-74] 

[22] In light of all the circumstances, Beveridge 
J.A. would have excluded the firearm as evidence at 
trial, because its admission would bring the admin¬ 
istration of justice into disrepute. He would accord¬ 
ingly have set aside the convictions and directed 
acquittals on all three of the charges. 

IV. Analysis 
A. Issues 

[23] This case raises three issues, which I will 
discuss in turn: 

1. Was Mr. MacDonald’s right under s. 8 of the 
Charter to be free from unreasonable search 


[TRADUCTION] Bien que j’accepte sans difficulty la 
premisse selon laquelle les policiers se trouvaient sur les 
lieux legalement et accomplissaient leur devoir, cela ne 
leur donnait pas le pouvoir d’entrer chez [M. MacDonald] 
parce que le sergent Boyd craignait que [celui-ci] dissimule 
quelque chose. Le sergent Boyd n’a jamais laisse entendre 
qu’il soupgonnait, et encore moins qu’il avait des motifs 
raisonnables de croire, qu’il s’agissait d’une arme a feu. 
II a dit avoir vu quelque chose de noir et brillant. Tout au 
plus, il a dit qu’il « pensait qu’il pouvait tenir une arme 
a la main ». A mon avis, cela ressemble davantage a une 
intuition ou a un soupgon qu’a des motifs raisonnables de 
croire. En fait, le juge du proces n’a aucunement conclu 
a 1’existence de motifs raisonnables. Meme s’il a eu 
amplement l’occasion de le faire, le sergent Boyd n’a pas 
temoigne qu’il avait des motifs raisonnables de croire que 
[M. MacDonald] tenait une arme. 


La question n’est pas de savoir si le sergent Boyd a 
agi raisonnablement en poussant la porte, mais s’il etait 
legalement autorise a le faire. Ce serait le cas seulement 
s’il avait des motifs raisonnables de croire que sa secu¬ 
rity, ou celle d’autrui, etait menacee, et si la fouille qu’il 
a effectuee en poussant la porte etait raisonnablement 
necessaire dans les circonstances. 

En l’absence d’un nouveau pouvoir d’entrer dans une 
habitation privee sur le fondement de soupcons que la 
securite du policier soit menacee, il faut inevitablement 
conclure qu’il y a eu violation de l’attente raisonnable 
de [M. MacDonald] en matiere de vie privee garantie par 
l’art. 8 de la Charte. [par. 156 et 173-174] 

[22] Compte tenu de T ensemble des circonstan¬ 
ces, le juge Beveridge aurait exclu l’arme a feu de la 
preuve au proces au motif que son utilisation serait 
susceptible de deconsiderer V administration de la 
justice. Par consequent, il aurait annule les declara¬ 
tions de culpabilite et ordonne l’acquittement rela- 
tivement aux trois chefs d’accusation. 

IV. Analyse 

A. Questions en litige 

[23] La presente affaire souleve trois questions 
que j’examinerai successivement: 

1. Le droit a la protection contre les fouilles, 
perquisitions et saisies abusives garanti a 
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and seizure violated and, if so, what is the ap¬ 
propriate remedy? 

2. Does the mens rea of the offence provided for 
in s. 95(1) of the Code include knowledge that 
one’s licence does not extend to the place where 
the firearm is possessed? 

3. Should the sentences imposed by the Court of 
Appeal for the convictions under ss. 86(1) and 
88(1) be varied? 

B. Mr. MacDonald’s Charter Challenge 

[24] Mr. MacDonald’s central argument is that 
Sgt. Boyd’s action of pushing the door open further 
constituted an unreasonable search, contrary to 
s. 8 of the Charter. He submits that the evidence 
obtained by the police as a result of the search — 
namely the firearm — ought to be excluded under 
s. 24(2) of the Charter, as its admission would 
bring the administration of justice into disrepute. I 
cannot accept this argument. As I will explain, al¬ 
though Sgt. Boyd’s action constituted a “search” for 
the purposes of s. 8 of the Charter, that search was 
not unreasonable. 

(1) Did Sgt. Boyd’s Action Constitute a Search? 

[25] R. v'. Evans, [1996] 1 S.C.R. 8, is a leading 
case on what constitutes a “search” for the purposes 
of s. 8. The facts of that case were not dissimilar to 
those of the instant case in that the search was carried 
out by police at the doorstep of the accused person’s 
home. Sopinka J. laid down the following test for 
determining whether a police action constitutes a 
“search”: 


. . . it is only where a person’s reasonable expecta¬ 
tions of privacy are somehow diminished by an investi¬ 
gatory technique that s. 8 of the Charter comes into play. 
As a result, not every form of examination conducted by 
the government will constitute a “search” for constitu¬ 
tional purposes. On the contrary, only where those state 
examinations constitute an intrusion upon some 


M. MacDonald par Tart. 8 de la Charte a-t-il 
ete viole et, dans T affirmative, quelle reparation 
convient-il d’accorder? 

2. La mens rea de l’infraction prevue au par. 95(1) 
du Code comporte-t-elle la connaissance du 
caractere inapplicable du permis dans le lieu oil 
T accuse possede l’arme a feu? 

3. Les peines infligees par la Cour d’appel relati- 
vement aux infractions visees aux par. 86(1) et 
88(1) devraient-elles etre modifiees? 

B. La contestation de M. MacDonald fondee sur la 
Charte 

[24] Monsieur MacDonald plaide principalement 
que le fait que le sergent Boyd ait pousse la porte un 
peu plus loin avec sa main constitue une fouille abusive 
contraire a Tart. 8 de la Charte. II pretend que la preuve 
ulterieurement obtenue par la police — en T occurrence 
l’arme a feu — devrait etre exclue en application du 
par. 24(2) de la Charte, puisque son utilisation serait 
susceptible de deconsiderer T administration de la 
justice. Je ne puis accepter cet argument. Comme je 
l’expliquerai, meme si l’intervention du sergent Boyd 
constituait une « fouille » au sens de l’art. 8 de la 
Charte, cette fouille n’etait pas abusive. 

(1) L’intervention du sergent Boyd constituait- 
elle une fouille? 

[25] L’arret R. c. Evans , [1996] 1 R.C.S. 8, est 
un arret de principe relativement a ce qui constitue 
une « fouille » au sens de l’art. 8. Cet arret presen- 
tait des faits similaires a ceux de l’espece dans la 
mesure ou la fouille avait ete effectuee par un poli- 
cier a la porte de la maison de T accuse. A cette occa¬ 
sion, le juge Sopinka a enonce le critere suivant 
pour determiner si une intervention policiere cons¬ 
titue une « fouille » : 

. . . ce n’est que lorsque les attentes raisonnables d’une 
personne en matiere de vie privee sont affectees d’une 
maniere ou d’une autre par une technique d’enquete que 
1’art. 8 de la Charte entre en jeu. Par consequent, tout type 
d’enquete gouvemementale ne constituera pas forcement, 
sur le plan constitutionnel, une « fouille ou perquisition ». 
Au contraire, ce n’est que lorsque les enquetes de l’Etat 
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reasonable privacy interest of individuals does the 

government action in question constitute a “search" 

within the meaning of s. 8 . [Emphasis added; para. 11.] 


In other words, a s. 8 search “may be defined as the 
state invasion of a reasonable expectation of pri¬ 
vacy” {R. v. A.M., 2008 SCC 19, [2008] 1 S.C.R. 569, 
at para. 8). 


empietent sur un droit raisonnable des particuliers a la vie 
privee que Taction gouvernementale en cause constitue 

une « fouille ou perquisition » au sens de l’art. 8 . [Je 
souligne; par. 11.] 

Autrement dit, une fouille au sens de l’art. 8 est 
« une atteinte de l'Etat a une attente raisonnable en 
matiere de vie privee » ( R. c. A.M., 2008 CSC 19, 
[2008] 1 R.C.S. 569, par. 8). 



[26] There is no question that individuals have a 
reasonable, indeed a strong, expectation of privacy 
in their homes ( R . v. Godoy, [1999] 1 S.C.R. 311, 
at para. 19; R. v. Feeney, [1997] 2 S.C.R. 13; R. v. 
Silveira, [1995] 2 S.C.R. 297), as well as in the ap¬ 
proaches to their homes {Evans, at para. 21). How¬ 
ever, Evans also established that the police have an 
implied licence to approach the door of a residence 
and knock. Doing so will not be considered an inva¬ 
sion of privacy constituting a search if the purpose 
of the police is to communicate with the occupant. 
But “[w]here the conduct of the police . . . goes be¬ 
yond that which is permitted by the implied licence 
to knock, the implied ‘conditions’ of that licence 
have effectively been breached, and the person car¬ 
rying out the unauthorized activity approaches the 
dwelling as an intruder” {Evans, at para. 15). In 
such circumstances, the police action constitutes a 
“search”. 


[26] II ne fait aucun doute qu’un particulier a, 
dans sa residence, une attente raisonnable, voire 
considerable, en matiere de vie privee {R. c. Godoy, 
[1999] 1 R.C.S. 311, par. 19; R. c. Feeney, [1997] 
2 R.C.S. 13; R. c. Silveira, [1995] 2 R.C.S. 297), 
ainsi qu’aux abords de sa residence {Evans, par. 21). 
Cependant, 1’arret Evans a aussi etabli que les poli- 
ciers sont implicitement autorises a s’approcher 
de la porte d’une residence et a y frapper. L’interven¬ 
tion des policiers ne sera pas consideree comme une 
atteinte a la vie privee assimilable a une fouille si 
leur but demeure de communiquer avec l’occupant. 
Toutefois, « [l]orsque la conduite des policiers [. . .] 
va au-dela de ce qui est permis en vertu de l’autori- 
sation implicite de frapper a la porte, les “conditions” 
implicites de cette autorisation sont effectivement 
violees et T auteur de l’activite non autorisee qui 
s’approche de la maison devient un intrus » {Evans, 
par. 15). Dans une telle situation, l’intervention poli- 
ciere constitue une « fouille ». 


[27] Initially, Sgt. Boyd’s actions were compatible 
with the implied licence to knock. He approached 
Mr. MacDonald’s door, knocked on it and kicked 
it for the purpose of communicating to the occu¬ 
pant that he needed to turn his music down. After 
Mr. MacDonald had opened the door, however, 
Sgt. Boyd’s purpose in pushing it open further was 
to get a better view of what was in his hand (A.R., 
at pp. 168-69). Simply put, Mr. MacDonald’s im¬ 
plied waiver of his privacy rights did not extend 
that far. Speaking or shouting through the door or 
knocking on it falls within the waiver; pushing it 
open further does not. Sgt. Boyd’s action of pushing 
the door open further constituted an intrusion upon 
Mr. MacDonald’s reasonable privacy interest in his 
dwelling. 


[27] Au depart, la conduite du sergent Boyd 
etait conforme a T autorisation implicite de 
frapper a la porte. II s’est approche de la porte de 
M. MacDonald, a frappe et a donne un coup de 
pied dans celle-ci dans le but d’informer l’occupant 
qu’il devait baisser le son de sa musique. Toutefois, 
apres que M. MacDonald eut ouvert la porte, le ser¬ 
gent Boyd voulait, en ouvrant la porte un peu plus, 
voir mieux ce que M. MacDonald tenait dans sa 
main (d.a., p. 168-169). Plus simplement, la renon- 
ciation implicite de M. MacDonald a son droit au 
respect de sa vie privee n’allait pas jusque-la. Cette 
renonciation permet au policier de parler ou de crier 
a travers la porte, ou meme d’y frapper, mais pas de 
la pousser pour l’ouvrir. En poussant la porte pour 
l’ouvrir davantage, le sergent Boyd a porte atteinte 
a T attente raisonnable en matiere de respect de la 
vie privee de M. MacDonald dans sa demeure. 
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[28] Having found that the police action consti¬ 
tuted a search of Mr. MacDonald’s home, I must 
now consider whether that search was unreasonable, 
and therefore in violation of s. 8 of the Charter. At 
this stage, because the search was warrantless, the 
Crown has the burden of showing that it was reason¬ 
able (R. v. Collins, [1987] 1 S.C.R. 265, at p. 278). 


(2) Was the Search Unreasonable? 

[29] The framework for scrutinizing warrantless 
searches for Charter compliance was summarized 
by this Court in Mann: 

[Warrantless] searches are presumed to be unreasonable 
unless they can be justified, and hence found reasonable, 
pursuant to the test established in R. v. Collins, [1987] 
1 S.C.R. 265. Under Collins, warrantless searches are 
deemed reasonable if (a) they are authorized by law, 
(b) the law itself is reasonable, and (c) the manner in 
which the search was carried out was also reasonable 
(p. 278). The Crown bears the burden of demonstrating, 
on the balance of probabilities, that the warrantless 
search was authorized by a reasonable law and carried 
out in a reasonable manner: R. v. Buhay, [2003] 1 S.C.R. 
631, 2003 SCC 30, at para. 32. [para. 36] 

[30] Applying the Collins test to the facts of the 
instant case, I find that the search carried out by 
Sgt. Boyd was reasonable. 

(a) The Search Was Authorized by Law and the 
Law Itself Is Reasonable 

[31] Where the first prong of the Collins test is 
concerned, a search will be authorized by law if it 
is authorized by a valid police power. In Godoy, 
Lamer C.J. affirmed that the police have a com¬ 
mon law duty to protect life and safety. Neverthe¬ 
less, “[p]olice powers and police duties are not 
necessarily correlative” (Mann, at para. 35). Indeed, 
the police power to search is not unlimited. This 
power is constrained by a requirement of objec¬ 
tively verifiable necessity (para. 26). In Mann, 
Iacobucci J. accepted the need for a general police 
power to conduct pat-down searches, but solely in 
appropriate circumstances. He was mindful of the 
risks of abuse of such a power, as he observed that 


[28] Ay ant conclu que Taction policiere consti- 
tuait une fouille de la demeure de M. MacDonald, je 
dois maintenant examiner si cette fouille etait abu¬ 
sive et contraire a Tart. 8 de la Charte. A cette etape, 
parce que la fouille n’etait pas autorisee par un 
mandat, le ministere public doit demontrer qu’elle 
n’etait pas abusive ( R. c. Collins, [1987] 1 R.C.S. 
265, p. 278). 

(2) La fouille etait-elle abusive? 

[29] Dans T arret Mann, la Cour a resume le cadre 
permettant de determiner si les fouilles sans mandat 
sont conformes a la Charte : 

[Les] fouilles [sans mandat] sont presumees abusives a 
moins qu’elles puissent etre justifiees et, partant, jugees 
non abusives conformement au critere etabli dans T arret 
R. c. Collins, [1987] 1 R.C.S. 265. D’apres cet arret, une 
fouille sans mandat est reputee non abusive lorsque les 
conditions suivantes sont reunies : a) elle est autorisee 
par la loi; b) la loi elle-meme n’a rien d’abusif; c) la 
fouille n’a pas non plus ete effectuee de maniere abusive 
(p. 278). II incombe au ministere public d’etablir, selon la 
preponderance des probabilites, que la fouille effectuee 
sans mandat etait autorisee par une loi non abusive et 
qu’elle n’a pas ete effectuee de maniere abusive : R. c. 
Buhay, [2003] 1 R.C.S. 631, 2003 CSC 30, par. 32. [par. 36] 

[30] En appliquant le critere enonce dans Tarret 
Collins aux faits de l’espece, j’estime que la fouille 
effectuee par le sergent Boyd n’etait pas abusive. 

a) La fouille etait autorisee par une regie de 
droit qui n’avait elle-meme rien d’abusif 

[31] Suivant le premier volet du critere enonce 
dans Collins, la fouille est autorisee par une regie 
de droit si l’exercice d’un pouvoir policier valide le 
permet. Dans Godoy, le juge en chef Lamer a con¬ 
tinue que la common law imposait au policier un 
devoir de proteger la vie et la securite. Cependant, 
« [i]l n’y a pas necessairement correspondance 
entre les pouvoirs dont disposent les policiers et 
les devoirs qui leur incombent » (Mann, par. 35). 
En fait, le pouvoir des policiers de proceder a une 
fouille n’est pas absolu. II ne peut etre exerce qu’en 
cas de necessite objectivement verifiable (par. 26). 
Dans Mann, le juge Iacobucci a reconnu la neces¬ 
site d’un pouvoir general des policiers de proceder 


(inuBo)eoosnoz 





54 


r. v. Macdonald LeBelJ. 


[2014] 1 S.C.R. 


“[s]uch a search power does not exist as a matter 
of course: the officer must believe on reasonable 
grounds that his or her own safety, or the safety of 
others, is at risk” (para. 40). 


[32] A search that is reasonably necessary to 
eliminate threats to the safety of the public or the 
police — which I will term a “safety search” — will 
generally be conducted by the police as a reac¬ 
tionary measure. In other words, although such 
searches may arise in a wide variety of contexts, 
they will generally be unplanned, as they will be car¬ 
ried out in response to dangerous situations cre¬ 
ated by individuals, to which the police must react 
“on the sudden”. Binnie J.'s observation in A.M. in 
relation to sniffer-dog searches that “the police are 
generally required to take quick action guided by 
on-the-spot observations” (at para. 90) is equally 
applicable to safety searches. Thus, safety searches 
will typically be warrantless, as the police will gener¬ 
ally not have sufficient time to obtain prior judicial 
authorization for them. In a sense, such searches are 
driven by exigent circumstances. Even if exigent 
circumstances exist, however, “safety searches” 
must be authorized by law. 


[33] In arguing that Sgt. Boyd’s search was autho¬ 
rized by law, the Crown relies on the test from R. v. 
Waterfield, [1963] 3 All E.R. 659 (C.C.A.), as set 
out by this Court in Dedman v. The Queen , [1985] 
2 S.C.R. 2. It will be recalled that in Waterfield , two 
police officers had attempted to detain personal 
property (a car) belonging to the accused. The court 
set down a two-part test to determine whether the 
officers were acting in the execution of their duties 
when they sought to stop the accused from remov¬ 
ing his property. As Professor P. Healy notes, the 
Waterfield test served in Dedman , as in earlier Ca¬ 
nadian cases in which it had been applied ( R. v. 
Stenning , [1970] S.C.R. 631, and Knowlton v. The 
Queen , [1974] S.C.R. 443), to mark “the limits of 
liability when there [was] some question whether 


a des fouilles par palpation, mais seulement si les 
circonstances le justifient. II est demeure conscient 
des risques d’abus de ce pouvoir. 11 a d’ailleurs fait 
les remarques suivantes : « Un tel pouvoir de fouille 
n’existe pas de maniere autonome; le policier doit 
croire, pour des motifs raisonnables, que sa propre 
securite ou celle d’autrui est menacee » (par. 40). 

[32] Une fouille policiere raisonnablement 
necessaire pour eliminer les menaces a la securite 
du public ou du policier — que j’appellerai une 
« fouille de securite » — est generalement menee 
en reaction a une menace. C’est-a-dire que, meme 
si de telles fouilles peuvent etre effectuees dans 
toutes sortes de situations, elles sont generalement 
imprevues parce qu’elles constituent une reponse a 
une situation dangereuse creee par une personne, 
situation a laquelle les policiers doivent reagir 
« sous l’impulsion du moment ». Le propos du juge 
Binnie dans V arret A.M. relativement aux fouil¬ 
les effectuees avec des chiens renifleurs, selon 
lequel « les policiers sont generalement obliges de 
prendre rapidement des mesures en fonction des 
observations faites sur place » (par. 90), s’applique 
egalement aux fouilles de securite. Ces fouilles sont 
done habituellement effectuees sans mandat, car les 
policiers n’ont generalement pas le temps d’obtenir 
une autorisation judiciaire prealable. Elies prece¬ 
dent en quelque sorte d’une situation d’urgence. 
Malgre cette situation d’urgence, les « fouilles de 
securite » doivent neanmoins etre autorisees par 
une regie de droit. 

[33] En plaidant que la fouille effectuee par le 
sergent Boyd etait autorisee par une regie de droit, 
le ministere public s’appuie sur le critere etabli 
dans 1’arret R. c. Waterfield, [1963] 3 All E.R. 659 
(C.A.C.), et enonce par notre Cour dans Dedman c. 
La Reine, [1985] 2 R.C.S. 2. II convient de rappeler 
que dans Waterfield, deux policiers avaient essaye de 
detenir un hien personnel (une automobile) appar- 
tenant a 1’accuse. La cour a etabli un critere a deux 
volets pour determiner si les policiers agissaient 
dans I’exercice de leurs fonctions lorsqu’ils avaient 
tente d’empecher T accuse de deplacer le bien lui 
appartenant. Comme le souligne le professeur 
R Healy, le critere propose dans Waterfield a servi, 
dans Dedman et dans les premieres decisions cana- 
diennes l’ayant applique {R. c. Stenning, [1970] 
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a police officer [had] acted in the execution of his 
or her duty”: “Investigative Detention in Canada”, 
[2005] Crim. L.R. 98, at p. 102. It was of assistance 
in the determination of whether a police officer who 
had been assaulted was acting as an officer at the 
time of the assault, in which case the accused would 
be guilty of assaulting a police officer and not a 
regular citizen. Waterfield is therefore an imperfect 
authority on the question whether police have a com¬ 
mon law power to search an individual in a safety 
search. 


[34] Instead, we must consider this Court’s juris¬ 
prudence. This Court has elaborated on and applied 
the two-step Waterfield test in a variety of contexts 
comparable to safety searches in assessing whether 
an action constituting prima facie infringement 
of an individual’s liberty falls within an officer’s 
power ( Dedman and Mann). 

[35] At the first stage of the Waterfield test, the 
court must ask whether the action falls within the 
general scope of a police duty imposed by statute 
or recognized at common law. For safety searches, 
the requirement at this first stage of the analysis is 
easily satisfied. In the case at bar, the police action 
falls within the general scope of the common law 
police duty to protect life and safety that I men¬ 
tioned above. This duty is well established {Mann, 
at para. 38; R. v. Clayton, 2007 SCC 32, [2007] 
2 S.C.R. 725, at paras. 20-21; Dedman). 


[36] At the second stage, if the answer at the first 
is affirmative, as it is in this case, the court must 
inquire into whether the action constitutes a justi¬ 
fiable exercise of powers associated with the duty. 
As this Court held in Dedman, 

[t]he interference with liberty must be necessary for the 
carrying out of the particular police duty and it must be 
reasonable , having regard to the nature of the liberty 
interfered with and the importance of the public purpose 
served by the interference. [Emphasis added; p. 35.] 


R.C.S. 631, et Knowlton c. La Reine, [1974] R.C.S. 
443), a etablir [traduction] « le cadre de la respon- 
sabilite applicable lorsqu'il s’agi[ssait] de determi¬ 
ner si un policier afvait] agi dans l’exercice de ses 
fonctions » : « Investigative Detention in Canada », 
[2005] Crim. L.R. 98, p. 102. Ce critere aidait a 
determiner si un policier victime d’une agression 
agissait, au moment de l’agression, a titre de policier, 
et si l’accuse s’etait done rendu coupable de voies 
de fait a l’endroit d’un policier plutot qu’a l’endroit 
d’un citoyen ordinaire. L’arret Waterfield ne repond 
done pas parfaitement a la question de savoir si les 
policiers ont le pouvoir en common law d’effectuer 
des fouilles de securite touchant des personnes. 

[34] Tournons-nous plutot vers notre jurispru¬ 
dence. Notre Cour a precise et applique le critere 
a deux volets de 1’arret Waterfield dans des contex- 
tes divers, comparables a celui des fouilles de secu¬ 
rite, afin de determiner si le pouvoir des policiers 
englobait une conduite constituant a premiere vue 
une atteinte a la liberte d’une personne (Dedman et 
Mann). 

[35] Pour satisfaire au premier volet du critere 
etabli dans Tarret Waterfield , le tribunal doit se 
demander si la conduite s’inscrit dans le cadre gene¬ 
ral d’un devoir incombant aux policiers aux termes 
d’un texte de loi ou de la common law. Dans le cas 
des fouilles de securite, il est facile de satisfaire a ce 
premier volet du critere. Comme nous l’avons vu, 
la conduite des policiers en l’espece s’inscrit dans 
le cadre general du devoir qu’ont les policiers en 
common law de proteger la vie et la securite. Ce 
devoir est bien etabli (Mann, par. 38; R. c. Clayton, 
2007 CSC 32, [2007] 2 R.C.S. 725, par. 20-21; 
Dedman). 

[36] Ensuite, si la reponse a la premiere question 
est affirmative, comme en l’espece, le tribunal doit 
se demander si la conduite constitue un exercice jus¬ 
tifiable des pouvoirs afferents a ce devoir. Comme 
la Cour l’a affirme dans Dedman : 

L’atteinte a la liberte doit etre necessaire a l’accomplisse- 
ment du devoir particulier de la police et elle doit etre rai- 
sonnable , compte tenu de la nature de la liberte entravee 
et de l’importance de l’objet public poursuivi par cette 
atteinte. [Je souligne; p. 35.] 
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Thus, for the infringement to be justified, the po¬ 
lice action must be reasonably necessary for the 
carrying out of the particular duty in light of all 
the circumstances (Mann, at para. 39; Clayton, at 
paras. 21 and 29). 

[37] To determine whether a safety search is rea¬ 
sonably necessary, and therefore justifiable, a num¬ 
ber of factors must be weighed to balance the police 
duty against the liberty interest in question. These 
factors include: 


1. the importance of the performance of the duty 
to the public good (Mann, at para. 39); 

2. the necessity of the interference with individual 
liberty for the performance of the duty (Dedman, 
at p. 35; Clayton, at paras. 21, 26 and 31); and 

3. the extent of the interference with individual 
liberty (Dedman, at p. 35). 

If these three factors, weighed together, lead to the 
conclusion that the police action was reasonably 
necessary, then the action in question will not con¬ 
stitute an “unjustifiable use” of police powers (Ded¬ 
man, at p. 36). If the requirements of both stages of 
the Waterfield test are satisfied, the court will then 
be able to conclude that the search in question was 
authorized by law. 

[38] As can be seen, the Dedman-Mann line of 
cases does not stand for the proposition that all acts 
related to an officer’s duties are authorized by law. 
Quite the opposite, only such acts as are reasonably 
necessary for the performance of an officer’s duties 
can be considered, in the appropriate circumstances, 
to be so authorized. The English Court of Appeal 
was clear on this point in Waterfield, in a passage 
quoted by this Court in Dedman : 


Thus, while it is no doubt right to say in general terms 
that police constables have a duty to prevent crime and 
a duty, when crime is committed, to bring the offender 
to justice, it is also clear from the decided cases that 


Ainsi, pour que l’atteinte soit justifiable, la conduite 
des policiers doit, eu egard a 1’ensemble des circons- 
tances, etre raisonnablement necessaire a l’accom- 
plissement du devoir en question (Mann, par. 39; 
Clayton, par. 21 et 29). 

[37] Pour determiner si une fouille de securite est 
raisonnablement necessaire, et done justifiable, un 
certain nombre de facteurs sont pris en consideration 
pour mettre en equilibre le devoir des policiers et le 
droit a la liberte en cause. Ces facteurs englobent 
les suivants : 

1. l’importance que presente l’accomplissement 
de ce devoir pour l’interet public (Mann, par. 39); 

2. la necessite de l’atteinte a la liberte individuelle 
pour l'accomplissement de ce devoir (Dedman, 
p. 35; Clayton, par. 21, 26 et 31); 

3. l’ampleur de l’atteinte a la liberte individuelle 
(Dedman, p. 35). 

Si ces trois facteurs, examines globalement, indi- 
quent que Tintervention policiere en cause etait 
raisonnablement necessaire, la conduite en question 
ne constituera pas un « emploi injustihable » d’un 
pouvoir de la police (Dedman, p. 36). Si les deux 
volets du critere de 1’arret Waterfield sont respectes, 
le tribunal sera alors en mesure de conclure que 
la fouille en cause etait autorisee par une regie de 
droit. 

[38] Ainsi, le courant jurisprudentiel decoulant 
des arrets Dedman et Mann ne permet pas d’affirmer 
que toute conduite decoulant de l’accomplissement 
des devoirs d’un policier est autorisee par une 
regie de droit. Bien au contraire, seuls les actes rai¬ 
sonnablement necessaires a l’accomplissement de 
tels devoirs peuvent etre consideres, si les circonstan- 
ces s’y pretent, comme etant autorises par une regie 
de droit. La Cour d’appel d’Angleterre a ete claire 
sur ce point dans Waterfield, dans un passage cite 
par notre Cour dans 1’arret Dedman : 

[TRADUCTION] Ainsi, comme on peut affirmer en termes 
generaux que les agents de police ont le devoir d’empe- 
cher le crime et le devoir, lorsque le crime a ete perpetre, 
de traduire le delinquant en justice, il est egalement 
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when the execution of these general duties involves inter¬ 

ference with the person or property of a private person, 
the powers of constables are not unlimited . [Emphasis 
added; p. 33.] 

Likewise, Dickson J., in a powerful dissent in the 
Wiretap Reference, [1984] 2 S.C.R. 697, stressed 
the critical importance of a narrow reading of the 
Waterfield test: 


The fact that police officers could be described as 
acting within the general scope of their duties to inves¬ 
tigate crime cannot empower them to violate the law 
whenever such conduct could be justified by the public 
interest in law enforcement. Any such principle would 
be nothing short of a fiat for illegality on the part of the 
police whenever the benefit of police action appeared 
to outweigh the infringement of an individual’s rights, 
[pp. 718-19] 

Such restraints on safety searches are particularly 
important in the context of a search in a private 
home, as in the case at bar, which concerns a serious 
invasion of Mr. MacDonald’s privacy in his home. 
Moreover, safety searches can often give the police 
access to a considerable amount of very sensitive 
personal information. 

[39] With this clarification in mind, we must sen¬ 
sitively weigh the factors of the second stage of the 
Dedman-Mann test. The factors assist both in deter¬ 
mining whether a police power exists and in defi¬ 
ning the limits of that power: 


1. Importance of the duty: No one can reasonably 
dispute that the duty to protect life and safety is 
of the utmost importance to the public good and 
that, in some circumstances, some interference 
with individual liberty is necessary to carry out 
that duty. 

2. Necessity of the infringement for the perfor¬ 
mance of the duty: When the performance of 
a police duty requires an officer to interact 
with an individual who they have reasonable 


evident, selon la jurisprudence, que, lorsque l’accomplis- 
sement de ces devoirs generaux comporte des atteintes 

a la personne ou aux biens d’un particulier, les pouvoirs 
des policiers ne sont pas illimites . [Je souligne; p. 33.] 

De meme, dans la forte dissidence qu’il a exprimee 
dans le Renvoi sur 1’ecoute electronique, [1984] 
2 R.C.S. 697, le juge Dickson a insiste sur l’impor- 
tance cruciale d’interpreter restrictivement le critere 
de T arret Waterfield : 

Meme si on peut pretendre qu’un policier agit dans 
le cadre general de son devoir d’enqueter sur le crime, 
cela ne l’autorise pas a violer la loi chaque fois que cela 
pourrait se justifier par l’interet public a ce que la loi 
soit appliquee. Tout principe de ce genre ne constituerait 
rien de moins qu’une autorisation donnee a la police de 
commettre des actes illegaux des lors que les avantages 
de ces actes semblent l’emporter sur les inconvenients 
qu’entrainerait la violation des droits d’une personne. 
[p. 718-719] 

De telles limites a l’egard des fouilles de securite 
sont particulierement importantes lorsque la fouille 
est effectuee dans une residence privee, comme en 
l'espece, ou est survenue une atteinte grave a l'intimite 
du foyer de M. MacDonald. De plus, de telles fouilles 
peuvent souvent permettre a la police d’obtenir de 
nombreux renseignements personnels tres delicats. 

[39] En gardant ces eclaircissements a Tesprit, 
nous devons soupeser judicieusement les facteurs 
a prendre en consideration pour T application du 
deuxieme volet du critere des arrets Dedman et 
Mann. Ces facteurs aident non seulement a deter¬ 
miner s’il existe un pouvoir policier, mais aussi a 
definir les limites de ce pouvoir : 

1. Importance du devoir : Nul ne peut raisonnable- 
ment contester que le devoir de proteger la vie et 
la securite est de la plus haute importance pour 
l’interet public, et qu'il peut etre necessaire que 
le policier, dans certaines circonstances, porte 
atteinte a la liberte individuelle pour s’acquitter 
de ce devoir. 

2. Necessite de Tatteinte pour l’accomplisse- 
ment du devoir : Lorsque l’accomplissement 
d’un devoir exige d’un policier qu’il traite avec 
une personne dont il a des motifs raisonnables 
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grounds to believe is armed and dangerous, 
an infringement on individual liberty may be 
necessary. 

3. Extent of the infringement: The infringement 
on individual liberty will be justified only to the 
extent that it is necessary to search for weapons. 
Although the specific manner (be it a pat-down, 
the shining of a flashlight or, as in this case, the 
further opening of a door) in which a safety 
search is conducted will vary from case to case, 
such a search will be lawful only if all aspects 
of the search serve a protective function. In 
other words, the authority for the search runs 
out at the point at which the search for weap¬ 
ons is finished. The premise of the Collins 
test — a warrantless search is presumed to be 
unreasonable unless it can be justified — must 
be borne in mind in determining whether the 
interference with individual liberty involved in 
a safety search is reasonable. 


[40] On balancing these factors, I am convinced 
that the duty of police officers to protect life and 
safety may justify the power to conduct a safety 
search in certain circumstances. At the very least, 
where a search is reasonably necessary to eliminate 
an imminent threat to the safety of the public or the 
police, the police should have the power to conduct 
the search. 


[41] But although I acknowledge the importance 
of safety searches, I must repeat that the power to 
carry one out is not unbridled. In my view, the prin¬ 
ciples laid down in Mann and reaffirmed in Clayton 
require the existence of circumstances establishing 
the necessity of safety searches, reasonably and ob¬ 
jectively considered, to address an imminent threat 
to the safety of the public or the police. Given the 
high privacy interests at stake in such searches, the 
search will be authorized by law only if the police of¬ 
ficer believes on reasonable grounds that his or her 
safety is at stake and that, as a result, it is necessary 
to conduct a search {Mann, at para. 40; see also 
para. 45). The legality of the search therefore turns 


de croire qu’elle est armee et dangereuse, une 
atteinte a la liberte de cette personne peut etre 
necessaire. 

3. Ampleur de T atteinte : L’atteinte a la liberte 
d’une personne ne sera justifiee que dans la 
mesure ou elle est necessaire pour verifier la 
presence d’armes. Bien que la maniere precise 
dont la fouille de securite est effectuee variera 
d’une affaire a Tautre (fouille par palpation, 
utilisation d’une lampe de poche ou, comme en 
l’espece, ouverture plus grande d’une porte), 
une telle fouille ne sera legale que si, sous tous 
ses aspects, elle exerce une fonction protec- 
trice. Autrement dit, le pouvoir autorisant la 
fouille s’arrete a partir du moment ou l’on ne 
cherche plus a verifier la presence d’armes. 
Dans revaluation du caractere raisonnable de 
T atteinte a la liberte individuelle dans le cas 
d’une fouille de securite, il faut garder a l’esprit 
la premisse sur laquelle repose le critere de 
T arret Collins — une fouille sans mandat est 
presumee abusive a moins qu’elle puisse etre 
justifiee. 

[40] Apres avoir soupese ces facteurs, je suis 
convaincu que le devoir qu’ont les policiers de pro- 
teger la vie et la securite peut justifier l’exercice 
du pouvoir d’effectuer une fouille de securite dans 
certaines circonstances. A tout le moins, lorsqu’une 
fouille est raisonnablement necessaire pour eliminer 
une menace imminente a leur securite ou a celle du 
public, les policiers devraient pouvoir effectuer une 
telle fouille. 

[41] Bien que je reconnaisse l’importance des 
fouilles de securite, je tiens toutefois a repeter que 
le pouvoir d’effectuer ces fouilles n’est pas absolu. 
A mon avis, suivant les principes etablis dans Mann 
et confirmes dans Clayton, les circonstances doivent 
etablir qu’une telle fouille est raisonnablement et 
objectivement necessaire pour ecarter une menace 
imminente a la securite du public ou des policiers. En 
raison de 1'importance des droits au respect de la vie 
privee qui sont en jeu, pour etre legalement autorises a 
effectuer une fouille de securite, les policiers doivent 
croire pour des motifs raisonnables que leur securite 
est menacee et qu’il est done necessaire de proceder 
a une fouille {Mann, par. 40; voir aussi par. 45). Pour 
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on its reasonable, objectively verifiable necessity in 
the circumstances of the matter (see R. v. Tse, 2012 
SCC 16, [2012] 1 S.C.R. 531, at para. 33). As the 
Court stated in Mann, a search cannot be justified on 
the basis of a vague concern for safety. Rather, for 
a safety search to be lawful, the officer must act on 
“reasonable and specific inferences drawn from the 
known facts of the situation” {Mann, at para. 41). 


[42] A safety search is a physical search that 
could uncover a broad array of information about 
an individual. In the instant case, even though all 
Sgt. Boyd did was push the door open slightly fur¬ 
ther, this had the potential to reveal to the officers 
any number of things about Mr. MacDonald, as they 
could now see more of the interior of the unit. How¬ 
ever, because Sgt. Boyd had reasonable grounds 
to believe that Mr. MacDonald was armed and dan¬ 
gerous, the further opening of the door was autho¬ 
rized by law. 

[43] As for the second prong of the Collins test, 
it cannot be disputed that the lawful authority un¬ 
derlying safety searches outlined above is reason¬ 
able. Indeed, the execution of the police duty to 
protect life and safety lies at the very core of the 
existence of the police as a social entity. Further, 
the law will justify the exercise of this police power 
only if exercising it is reasonably necessary in or¬ 
der for the police to conduct the safety search in 
question {Clayton, at paras. 21, 26 and 31). As 
I explained above, it is only when police officers 
have reasonable grounds to believe that there is an 
imminent threat to their safety that it will be rea¬ 
sonably necessary to conduct such a search. This 
limit guarantees that the lawful police power is not 
excessively broad. In so doing, it ensures that the 
law itself is reasonable and can be reasonably de¬ 
lineated. 


[44] This common law power to conduct searches 
for safety purposes is the reasonable lawful authority 
for the search carried out by Sgt. Boyd. The power 
was engaged because Sgt. Boyd had reasonable 


determiner si une fouille est legale, il faut done se 
demander si elle est raisonnablement necessaire et si 
cette necessite est objectivement verifiable dans les 
circonstances (voirf?. c. Tse, 2012 CSC 16, [2012] 1 
R.C.S. 531, par. 33). Comme la Cour l’a affirme dans 
Mann, de vagues inquietudes en matiere de securite 
ne sauraient justifier une fouille. Pour effectuer une 
fouille de securite legale, le policier doit plutot agir a 
partir d’« inferences raisonnables et precises fondees 
sur les faits connus se rapportant a la situation » 
{Mann, par. 41). 

[42] Les fouilles de securite sont des fouilles phy¬ 
siques susceptibles de reveler un large eventail de 
renseignements sur une personne. En Tespece, 
meme si le sergent Boyd n’a fait qu’ouvrir la porte 
un peu plus, ce geste risquait de reveler aux poli- 
ciers un certain nombre de choses a propos de 
M. MacDonald, car ils pouvaient alors mieux voir 
l’interieur de l’unite. Cependant, comme le sergent 
Boyd avait des motifs raisonnables de croire que 
M. MacDonald etait arme et dangereux, il etait 
legalement autorise a ouvrir la porte un peu plus. 

[43] Suivant le deuxieme volet du critere enonce 
dans P arret Collins, nul ne peut contester que l’auto- 
risation legale de proceder a une fouille de securite 
n’a rien d'abusif. En fait, l'accomplissement du 
devoir incombant aux policiers de proteger la vie 
et la securite est au coeur meme de 1’existence de 
la police en tant qu’entite sociale. De plus, le droit 
ne justifie l’accomplissement de ce devoir policier 
que dans le cas ou il est raisonnablement necessaire 
pour la police d’effectuer la fouille de securite en 
question {Clayton, par. 21, 26 et 31). Comme je l’ai 
explique precedemment, il ne sera raisonnable¬ 
ment necessaire pour les policiers d’effectuer une 
telle fouille que s’ils ont des motifs raisonnables 
de croire a l’existence d’une menace imminente 
pour leur securite. Cette restriction garantit que le 
droit n’etend pas de maniere excessive les pouvoirs 
des policiers. Elle fournit ainsi l’assurance que 
le droit lui-meme n’a rien d’abusif et peut etre 
raisonnablement circonscrit. 

[44] Ce pouvoir de common law d’effectuer une 
fouille de securite constitue l’autorisation legale 
non abusive justifiant la fouille effectuee par le 
sergent Boyd. Ce pouvoir est en cause parce que 
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grounds to believe that there was an imminent 
threat to the safety of the public or the police and 
that the search was necessary in order to eliminate 
that threat. More specifically, the trial judge found 
that Sgt. Boyd had observed the following when 
Mr. MacDonald answered the door: 


1. Mr. MacDonald had his hand behind his leg and 
was clearly holding an object; 

2. what he was holding was “black and shiny” and 
therefore could have been a weapon; and 

3. when twice asked what he had behind his back, 
he refused to answer or to provide any expla¬ 
nation. 


[45] In my opinion, the search conducted by 
Sgt. Boyd was authorized by law and the law it¬ 
self, in the form of a well-established common law 
principle, is reasonable. As I will explain below, the 
manner in which he carried out the search was also 
reasonable. 

(b) The Manner in Which the Search Was Car¬ 
ried Out Was Reasonable 

[46] Two aspects of this prong of the Collins test 
must be addressed. First, as we have seen, an officer 
must have reasonable grounds to believe that there 
is an imminent threat to the safety of the public or 
the police before a safety search will be deemed 
reasonable. I agree that Sgt. Boyd had such grounds 
in the circumstances of this case. 


[47] Second, the actions of the police in conduct¬ 
ing the search must be scrutinized to determine 
whether the search was carried out reasonably. To 
a certain extent, this analysis relates to the second 
stage of the Waterfield test. If the extent of the in¬ 
fringement is greater than what is required to search 
for weapons, the search will not be authorized by 
law. At this point, however, the overall reasonable¬ 
ness of the search must be assessed in light of the 
totality of the circumstances {Mann, at para. 44). It 
is necessary to consider not only the extent of the 


le sergent Boyd avait des motifs raisonnables de 
croire a l’existence d’une menace imminente pour la 
securite du public ou pour celle des policiers et que 
la fouille etait necessaire pour ecarter cette menace. 
Plus particulierement, le juge du proces a conclu que 
le sergent Boyd avait fait les observations suivantes 
quand M. MacDonald avait ouvert la porte : 

1. M. MacDonald cachait sa main derriere sa 
jambe et, de toute evidence, il tenait un objet; 

2. il s’agissait d’un objet « noir et brillant », done 
possiblement d’une arme; 

3. lorsqu’on lui a demande a deux reprises ce 
qu’il tenait derriere son dos, M. MacDonald 
a refuse de repondre ou de fournir toute autre 
explication. 

[45] A mon avis, la fouille effectuee par le sergent 
Boyd etait autorisee par une regie de droit, en 
Toccurrence une regie de common law maintenant 
bien etablie, et cette regie de droit n’a rien d’abusif. 
Comme je l’explique ci-apres, la fag on dont celui-ci 
a effectue la fouille n’etait pas non plus abusive. 

b) La fa {'on dont la fouille a ete effectuee 
n’avait rien d’abusif 

[46] Ce volet du critere etabli dans T arret Collins 
comporte deux aspects. Premierement, nous avons 
vu que T agent doit avoir des motifs raisonnables de 
croire a l’existence d’une menace imminente pour 
sa securite ou celle du public avant que Ton puisse 
conclure au caractere non abusif d’une fouille de 
securite. J’estime que le sergent Boyd avait de tels 
motifs dans les circonstances de l’espece. 

[47] Deuxiemement, les actes accomplis par les 
policiers lors de la fouille doivent etre attentive- 
ment examines pour determiner si la fouille a ete 
effectuee de maniere non abusive. Dans une certaine 
mesure, cette analyse concerne le deuxieme volet 
du critere de 1’arret Waterfield. Si l’atteinte est plus 
importante que ce qui est necessaire pour verifier la 
presence d’armes, la fouille ne sera pas autorisee 
en droit. A ce stade cependant, il faut examiner 
le caractere globalement non abusif de la fouille 
eu egard a l’ensemble des circonstances (Mann, 
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interference, but how it was carried out. This inquiry 
turns on whether the search was minimally intrusive 
on the privacy interest at stake. In other words, the 
manner in which the search was carried out must 
have been reasonably necessary to eliminate any 
threat. 


[48] In the instant case, the trial judge found that 
Sgt. Boyd had, in pushing the door open further, 
done no more than was necessary to find out what 
Mr. MacDonald had behind his leg. His action 
was therefore reasonably necessary in order to de¬ 
termine what was behind Mr. MacDonald’s leg and 
in so doing eliminate any threat to the safety of the 
public or the police. In fact, one could go further 
and state that there was no less intrusive way to do 
so. Sgt. Boyd twice asked Mr. MacDonald what he 
had in his hand but received no answer. In these 
circumstances, it is hard to imagine a less invasive 
way of determining whether Mr. MacDonald was 
concealing a weapon (and thereby eliminating any 
threat in that regard). 

[49] Indeed, when the officer’s evidence is read as 
a whole, it appears that he had reasonable grounds 
to believe that Mr. MacDonald had a weapon in his 
hands. He simply was not sure what kind of weapon 
it was (see, for example, A.R., at p. 180). 

[50] On this basis, Sgt. Boyd’s pushing the door 
to the unit open further constituted a reasonable 
search. It was authorized by a reasonable law and 
was carried out in a reasonable manner. It fol¬ 
lows that Mr. MacDonald’s rights under s. 8 of the 
Charter were not violated. As a result, I need not 
consider the issue of a remedy under s. 24(2) of the 
Charter. 


C. Appeal of the Acquittal on the Charge Under 
Section 95 of the Code 

[51] The Crown is appealing Mr. MacDonald’s 
acquittal on the charge under s. 95 of the Code. 


par. 44). II est necessaire d'examiner non seulement 
Yampleur de Tatteinte, mais egalement de quelle 
fagon la fouille a ete effectuee. La question est 
de savoir si la fouille constitue une atteinte mini¬ 
male au droit a la protection de la vie privee en jeu. 
Autrement dit, la fagon dont la fouille de securite a 
ete effectuee devait etre raisonnablement necessaire 
pour eliminer la menace. 

[48] En l’espece, le juge du proces a conclu qu’en 
poussant la porte un peu plus loin, le sergent Boyd 
n’avait fait que ce qui etait necessaire pour trouver 
ce que M. MacDonald dissimulait derriere sa jambe. 
Ce geste etait done raisonnablement necessaire pour 
decouvrir ce qui se trouvait derriere la jambe de 
M. MacDonald et, partant, eliminer toute menace 
pour la securite du public ou des policiers. En fait, 
on pourrait meme dire qu’il n’y avait pas de fagon 
moins envahissante de le faire. Le sergent Boyd a 
demande deux fois a M. MacDonald ce qu’il tenait 
dans sa main, sans obtenir de reponse. Dans de telles 
circonstances, il est difficile d’imaginer une fagon 
moins envahissante de determiner si M. MacDonald 
cachait une arme (et, par le fait meme, d’eliminer 
toute menace a cet egard). 

[49] En fait, si Ton considere l’ensemble du 
temoignage du policier, il apparait evident que ce 
dernier possedait des motifs raisonnables de croire 
que M. MacDonald tenait une arme dans sa main. Il 
ne savait tout simplement pas de quel type d’arme il 
s’agissait (voir, par exemple, d.a., p. 180). 

[50] Dans ce contexte, la fouille effectuee 
dans la residence de M. MacDonald lorsque le 
sergent Boyd a pousse la porte un peu plus loin 
n’etait pas abusive. Elle etait autorisee par une 
regie de droit non abusive et a ete effectuee de 
maniere non abusive. Par consequent, il n’y a pas eu 
violation des droits conferes a M. MacDonald par 
Part. 8 de la Charte. Il n’est done pas necessaire 
que je me penche sur la question de la reparation 
fondee sur le par. 24(2) de la Charte. 

C. Appel interjete a Vencontre de I’acquittement sur 
l’accusation portee en vertu de l'art. 95 du Code 

[51] Le ministere public interjette appel de 
l’acquittement de M. MacDonald sur Taccusation 
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It submits that the Court of Appeal erred in inter¬ 
preting the mens rea requirement of the offence of 
possession of a loaded restricted firearm provided 
for in s. 95 and imposed a nearly insurmountable 
burden on the Crown which is inconsistent with the 
principle that ignorance of the law is no excuse. 
Mr. MacDonald takes the position that the Court of 
Appeal correctly interpreted the mens rea require¬ 
ment of that offence and correctly held that the 
mens rea had not been made out. I agree with the 
Crown that the Court of Appeal made an error in 
requiring the Crown to prove, in order to secure a 
conviction under s. 95, that the accused knew his 
possession and acquisition licence and authori¬ 
zation to transport the firearm did not extend to the 
place where he unlawfully had it in his possession. 
As I will explain, such a requirement is inconsistent 
with the rule, codified in s. 19 of the Code, that 
ignorance of the law is no excuse. 


[52] Section 95(1) of the Code reads as follows: 


95. (1) Subject to subsection (3), every person com¬ 
mits an offence who, in any place, possesses a loaded 
prohibited firearm or restricted firearm , or an unloaded 
prohibited firearm or restricted firearm together with 
readily accessible ammunition that is capable of being 
discharged in the firearm, unless the person is the holder 
of 

( a ) an authorization or a licence under which the per¬ 

son may possess the firearm in that place ; and 

(b) the registration certificate for the firearm. 

[53] In this Court, Mr. MacDonald’s argument on 
his conviction under s. 95 relates to the mens rea of 
the offence. He does not dispute that he possessed 
a loaded restricted firearm in the unit. Nor does 
Mr. MacDonald deny that he possessed the firearm 
there without being the holder of an authorization or 
a licence that entitled him to possess it in that place. 
Rather, he argues that s. 95 is a mens rea offence 
and that, to secure a conviction, the Crown must 
show that he knew his possession of the firearm in 
the unit was unauthorized. This, Mr. MacDonald 


portee en vertu de l’art. 95 du Code. II plaide que 
la Cour d’appel a commis une erreur dans son 
interpretation de la mens rea qu’exige Tinfraction de 
possession d’une arme a feu a autorisation restreinte 
chargee prevue a Tart. 95 et qu’elle lui a impose un 
fardeau quasi insurmontable, incompatible avec le 
principe selon lequel l’ignorance de la loi n’est pas 
une excuse. Pour sa part, M. MacDonald plaide que 
la Cour d’appel a correctement interprets la mens 
rea applicable a l’infraction, et qu’elle a eu raison 
de conclure a T absence de preuve de la mens rea. Je 
suis d’accord avec le ministere public pour conclure 
que la Cour d’appel a commis une erreur en l’obli- 
geant a prouver, pour obtenir une declaration de 
culpabilite sous le regime de Tart. 95, que Paccuse 
savait que le permis de possession et d’acquisi¬ 
tion de Panne a feu et Pautorisation de transporter 
l’arme a feu n’etaient pas valides dans le lieu ou il 
possedait illegalement cette arme. Comme je vais 
l’expliquer, l’imposition d’une telle exigence con- 
trevient a la regie, codifiee a Part. 19 du Code, selon 
laquelle l’ignorance de la loi n’est pas une excuse. 

[52] Le paragraphe 95(1) du Code prevoit ce qui 
suit: 

95. (1) Sous reserve du paragraphe (3), commet une 
infraction quiconque a en sa possession dans un lieu 
quelconque soit une arme a feu prohibee ou une arme a 
feu a autorisation restreinte chargees , soit une telle arme 
non chargee avec des munitions facilement accessibles 
qui peuvent etre utilisees avec celle-ci, sans etre titulaire 
a la fois : 

a) d’une autorisation ou d’un permis qui l’y autorise 

dans ce lieu ; 

b ) du certificat d’enregistrement de l’arme. 

[53] L'argument invoque par M. MacDonald 
devant la Cour a propos de sa declaration de culpa¬ 
bilite fondee sur Part. 95 porte sur la mens rea de 
l’infraction. II ne conteste pas avoir eu en sa posses¬ 
sion dans son unite une arme a feu a autorisation 
restreinte chargee. II ne nie pas non plus qu’il 
avait l’arme en sa possession dans ce lieu sans etre 
titulaire d’une autorisation ou d’un permis l’auto- 
risant a la posseder dans ce lieu. II plaide plutot que 
Part. 95 cree une infraction exigeant la mens rea et 
que, pour obtenir une declaration de culpabilite, le 
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says, the Crown failed to do, whereas he testified 
at trial that he had a subjective belief that the 
authorization he had obtained in Alberta extended 
to his condominium in Halifax. 


[54] In my view, the offence provided for in s. 95 
is a mens rea offence. As this Court recognized in 
Levis (City) v. Tetreault, 2006 SCC 12, [2006] 1 S.C.R. 
420, at para. 16, classifying an offence as either a 
mens rea offence, a strict liability offence or an ab¬ 
solute liability offence is a question of statutory 
interpretation. The Crown agreed at the hearing 
of this case that the offence at issue is a mens rea 
offence, and in any event, we may validly rely on 
the presumption that an offence should be classified 
as a mens rea offence where, as here, nothing in the 
statute indicates a contrary intention (The Queen v. 
SaultSte. Marie , [1978] 2 S.C.R. 1299, atpp. 1309- 
10; Beaver v. The Queen , [1957] S.C.R. 531). 


[55] The mens rea the Crown is required to prove 
under s. 95(1) does not, however, include knowl¬ 
edge that possession in the place in question is un¬ 
authorized. Rather, knowledge that one possesses a 
loaded restricted firearm, together with an intention 
to possess the loaded firearm in that place, is 
enough. An individual who knowingly possesses a 
loaded restricted firearm in a particular place with 
an intention to do so will be liable to punishment 
for the offence provided for in s. 95(1) unless he or 
she holds an authorization or a licence under which 
the firearm may be possessed in that place. Thus, a 
proper authorization or licence serves to negate the 
actus reus of the offence, thereby allowing someone 
who legitimately possesses a restricted firearm in a 
given place to avoid liability. 


[56] With respect, the Court of Appeal erred in law 
by improperly reading a defence of ignorance of the 
law into s. 95(1). In the majority’s view, the Crown 
had to prove that Mr. MacDonald knew or was 


ministere public doit prouver qu’il savait qu’il n’etait 
pas autorise a posseder l’arme a feu dans son unite. 
Selon lui, le ministere public n’a pas prouve ce fait 
car M. MacDonald a affirme au proces qu’il croyait 
subjectivement que le permis obtenu en Alberta etait 
aussi valide a son condominium a Halifax. 

[54] A mon avis, Tart. 95 cree une infraction 
exigeant la mens rea. Comme la Cour l’a reconnu 
dans Levis (Ville) c. Tetreault, 2006 CSC 12, [2006] 
1 R.C.S. 420, par. 16, le classement d’une infraction 
dans la categorie des infractions exigeant la mens 
rea, des infractions de responsabilite stride ou 
des infractions de responsabilite absolue, est une 
question d’interpretation legislative. A l’audience, 
le ministere public a reconnu qu’il s’agit d’une 
infraction exigeant la mens rea et, de toute faqon, 
nous pouvons valablement nous fonder sur la pre- 
somption selon laquelle les infractions appartien- 
nent a la categorie des infractions exigeant la mens 
rea si, tout comme en l’espece, le texte de loi n’indi- 
que pas une intention contraire (La Reine c. Sault 
Ste-Marie, [1978] 2 R.C.S. 1299, p. 1309-1310; 
Beaver c. The Queen, [1957] R.C.S. 531). 

[55] La mens rea que doit prouver le ministere 
public sous le regime du par. 95(1) ne comporte 
cependant pas comme element la connaissance que 
la possession de l’arme au lieu en question n ’est pas 
autorisee. II suffit de prouver la connaissance de la 
possession d’une arme a feu a autorisation restreinte 
chargee et Tintention de posseder l’arme chargee 
dans ce lieu. Si une personne, intentionnellement et 
en toute connaissance de cause, a en sa possession 
dans un lieu donne une arme a feu a autorisation 
restreinte chargee, elle sera passible d’une peine 
pour Tinfraction prevue au par. 95(1) si elle n’est 
pas titulaire d’une autorisation ou d’un permis qui 
autorise la possession de cette arme dans ce lieu. 
Ainsi, Tautorisation ou le permis de possession 
valide vient annuler Vactus reus de Tinfraction, ce 
qui permet a quiconque a la possession legitime 
d’une arme a feu a autorisation restreinte d’echapper 
a toute responsabilite. 

[56] En toute deference, la Cour d’appel a com- 
mis une erreur de droit en considerant a tort que 
le par. 95(1) renferme implicitement un moyen de 
defense fonde sur Tignorance de la loi. Les juges 
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wilfully blind to the fact that his possession was un¬ 
authorized. Such a burden would compel the Crown 
to prove that an accused knew the conditions of his 
or her authorization or licence. This amounts to re¬ 
quiring the Crown to prove that the accused knew 
the law. 


[57] The following example illustrates the point 
that an error made by an accused in interpreting 
his or her authorization or licence is a mistake of 
law and not one of fact. Suppose the Code provided 
that restricted firearms could be possessed only in 
the province of Alberta, and nowhere else in Can¬ 
ada. Surely, if that were the case, there could be no 
dispute that Mr. MacDonald’s possession of such 
a firearm in Halifax contravened this rule, and any 
suggestion that he thought he could lawfully pos¬ 
sess it there would have to be considered a mistake 
of law and would therefore afford no defence to a 
charge of unlawful possession. For my part, I find 
no distinction when such a rule is expanded to an 
individual’s authorization and the applicable sec¬ 
tion of the Code merely refers to such a document. 
Mr. MacDonald’s subjective belief that he could 
possess the firearm in Halifax is therefore nothing 
other than a mistake of law. 


[58] I therefore find that a requirement that an 
accused knew or was wilfully blind to the fact that 
his possession was unauthorized would be grounded 
on the acceptance of mistake of law as a defence to 
a charge under s. 95(1). It is trite law that, except 
in the case of an officially induced error, a mistake 
of law is no defence in our criminal justice system. 
Section 19 of the Code states: 


19 . Ignorance of the law by a person who commits an 
offence is not an excuse for committing that offence. 


majoritaires ont conclu que le ministere public 
devait prouver que M. MacDonald savait que sa 
possession n’etait pas autorisee ou qu’il avait 
ignore volontairement ce fait. L’imposition d’un 
tel fardeau au ministere public obligerait celui-ci 
a prouver que T accuse connaissait les conditions 
de son autorisation ou son permis. Cela reviendrait 
a dire que le ministere public doit prouver que 
T accuse connaissait la loi. 

[57] L'exemple suivant montre que l’erreur que 
commet un accuse en interpretant son autorisation 
ou son permis constitue une erreur de droit et non 
une erreur de fait. Supposons que le Code ne per- 
mette la possession d’armes a feu a autorisation 
restreinte qu’en Alberta et nulle part ailleurs au 
Canada. Certes, si tel etait le cas, nul ne pourrait 
contester que la possession d’une telle arme par 
M. MacDonald a Halifax contreviendrait a cette 
regie. L’allegation selon laquelle il croyait pouvoir 
posseder l’arme legalement dans cette ville devrait 
etre consideree comme une erreur de droit et ne 
pourrait servir comme moyen de defense a une 
accusation de possession illegale. Quant a moi, je 
ne vois aucune difference lorsqu’une telle regie est 
etendue a T autorisation accordee a une personne 
et que la disposition applicable du Code renvoie 
simplement a cette autorisation. Par consequent, la 
croyance subjective de M. MacDonald qu’il pouvait 
avoir 1’arme a feu en sa possession a Halifax n’est 
rien d’autre qu’une erreur de droit. 

[58] J’estime par consequent qu’en exigeant la 
preuve que 1’accuse savait, ou ignorait volontaire¬ 
ment, que sa possession n’etait pas autorisee, on 
accepterait l’erreur de droit comme moyen de 
defense a une accusation fondee sur le par. 95(1). 
II est bien etabli en droit que, sauf dans le cas d’une 
erreur provoquee par une personne en autorite, 
une erreur de droit ne constitue pas un moyen de 
defense dans notre systeme de justice criminelle. 
L’article 19 du Code prevoit ce qui suit: 

19 . L’ignorance de la loi chez une personne qui 
commet une infraction n’excuse pas la perpetration de 
1’infraction. 


(inuBo)eoosnoz 



[2014] 1 R.C.S. 


r. c. Macdonald Le juge LeBel 


65 


[59] In R. v. Forster, [1992] 1 S.C.R. 339, Lamer 
C.J. accurately and succinctly explained this as 
follows: 

It is a principle of our criminal law that an honest 
but mistaken belief in respect of the legal consequences 
of one’s deliberate actions does not furnish a defence 
to a criminal charge, even when the mistake cannot be 
attributed to the negligence of the accused: Molis v. The 
Queen, [1980] 2 S.C.R. 356. This Court recently reaf¬ 
firmed in R. v. Docherty, [1989] 2 S.C.R. 941, at p. 960, 
the principle that knowledge that one’s actions are con¬ 
trary to the law is not a component of the mens rea for an 
offence, and consequently does not operate as a defence, 
[p. 346] 

[60] In sum, the Court of Appeal erred by treating 
Mr. MacDonald’s mistake of law as a mistake of 
fact which exonerated him of the charge resulting 
from his actions. I would allow the Crown’s appeal 
on this issue and restore the conviction under s. 95(1). 


[61] Although I am of the view that the conviction 
must be restored, I nevertheless appreciate the 
Court of Appeal’s concern that Mr. MacDonald 
may as a result of this conviction be sentenced to a 
mandatory three-year term of imprisonment despite 
the fact that, in ordinary circumstances, his mistake 
of law would be a mitigating factor to be considered 
in fashioning a sentence that is proportionate to his 
crime (C. C. Ruby, G. J. Chan and N. R. Hasan, Sen¬ 
tencing (8th ed. 2012), at pp. 319-21). Whether the 
mandatory minimum three-year term of imprison¬ 
ment provided for in s. 95(2)(a)(i) is constitutional 
will now be a matter for the Court of Appeal to de¬ 
cide. 


D. Appeal Against the Sentence Imposed by the 
Court of Appeal 

[62] Having restored Mr. MacDonald’s convic¬ 
tion under s. 95(1), this Court is not in a position to 
consider the Crown’s appeal against the sentences 
imposed by the Court of Appeal on the charges 
under ss. 86(1) and 88(1). Because the Court of 
Appeal acquitted Mr. MacDonald on the charge 


[59] Dans 1’arret R. c. Forster, [1992] 1 R.C.S. 339, 
le juge en chef Lamer a ainsi exprime sa pensee de 
faqon exacte et succincte : 

Un principe de notre droit criminel veut qu’une 
croyance honnete mais erronee quant aux consequences 
juridiques d’actes deliberes ne constitue pas un moyen 
de defense opposable a une accusation criminelle, 
meme si l’erreur ne peut etre attribute a la negligence 
de l’accuse : Molis c. La Reine, [1980] 2 R.C.S. 356. 
Recemment, dans I’arret R. c. Docherty, [1989] 2 R.C.S. 
941, a la p. 960, notre Cour a reaffirme le principe que le 
fait de savoir que les actes qu’on accomplit sont contrai- 
res a la loi ne constitue pas un element de la mens rea 
d’une infraction et ne peut done pas servir de moyen de 
defense, [p. 346] 

[60] En resume, la Cour d’appel a commis 
une erreur en considerant l’erreur de droit de 
M. MacDonald comme une erreur de fait qui l'exo- 
nerait de 1’accusation resultant de son geste. Je suis 
d’avis d’accueillir le pourvoi du ministere public 
sur ce point et de retablir la declaration de culpa¬ 
bilite fondee sur le par. 95(1). 

[61] Meme si j’estime qu’il faut retablir la 
declaration de culpabilite, je comprends nean- 
moins la reserve de la Cour d’appel selon laquelle 

M. MacDonald peut, en raison de cette declaration 
de culpabilite, etre condamne a la peine obligatoire 
de trois ans d’emprisonnement, en depit du fait que 
son erreur de droit constituerait, dans des circons- 
tances ordinaires, un facteur attenuant au moment 
de determiner une peine proportionnelle a la gra- 
vite de son crime (C. C. Ruby, G. J. Chan et 

N. R. Hasan, Sentencing (8 e ed. 2012), p. 319-321). 
La constitutionnalite de la peine minimale obliga¬ 
toire de trois ans d’emprisonnement prevue au 
sous-al. 95(2)u)(i) est desormais une question que 
la Cour d’appel devra trancher. 

D. Appel de la peine imposee par la Cour d’appel 

[62] Ayant retabli la declaration de culpabilite de 
M. MacDonald fondee sur le par. 95(1), la Cour n’est 
pas en mesure d’examiner l’appel que le ministere 
public a interjete contre les peines imposees par la 
Cour d’appel relativement aux accusations portees 
en vertu des par. 86(1) et 88(1). Etant donne qu’elle 
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under s. 95(1), it did not consider his argument 
that the mandatory minimum three-year sentence 
provided for in s. 95(2)(a)(i) is unconstitutional. 
Given the decision to restore Mr. MacDonald’s 
conviction on this count, the matter should be re¬ 
mitted to the Court of Appeal for consideration of 
this argument. Because of the close factual tie be¬ 
tween the sentences imposed for the convictions 
under ss. 86 and 88 and the one imposed for the 
conviction under s. 95, the Court of Appeal should 
reconsider all the sentences together after deciding 
whether s. 95(2)(a)(i) is constitutionally valid. 


V. Disposition 

[63] For the reasons set out above, I would dis¬ 
miss Mr. MacDonald’s appeal on the s. 8 issue 
and allow the Crown’s appeal on the charge under 
s. 95(1). Mr. MacDonald’s acquittal on that charge 
is set aside, and his conviction is restored. This 
matter will be remitted to the Court of Appeal for 
sentencing, and it will be necessary for that court 
to determine whether the mandatory minimum sen¬ 
tence applicable under s. 95(2)(a)(i) of the Code is 
constitutionally valid. 


The reasons of Rothstein, Moldaver and Wagner 
JJ. were delivered by 

[64] Moldaver and Wagner JJ. — Every day, 
throughout this country, police officers put their 
lives and safety at risk in order to preserve and pro¬ 
tect the lives and safety of others. In return, they are 
entitled to know that when potentially dangerous 
situations arise, the law permits them to conduct 
minimally intrusive safety searches to alleviate the 
risks they face. That is the fundamental bargain we, 
as a society, have struck with the police — and it is 
a fundamental commitment upon which the police 
are entitled to rely. 


a acquitte M. MacDonald de Taccusation fondee 
sur le par. 95(1), la Cour d’appel n’a pas examine 
T argument souleve par celui-ci selon lequel la peine 
minimale obligatoire de trois ans prevue par le sous- 
al. 95(2)a)(i) est inconstitutionnelle. En raison de la 
decision de retablir la declaration de culpabilite de 
M. MacDonald a l'egard de ce chef d’accusation, 
1’affaire doit etre renvoyee a la Cour d’appel pour 
qu’elle puisse examiner cet argument. Etant donne 
que les peines imposees pour les declarations de 
culpabilite fondees sur les art. 86 et 88 sont, dans 
les faits, etroitement liees a la peine imposee pour la 
declaration de culpabilite fondee sur l’art. 95, toutes 
les peines devraient etre reexaminees ensemble par 
la Cour d’appel une fois qu’elle se sera prononcee 
sur la validite constitutionnelle du sous-al. 95(2)a)(i). 

V. Dispositif 

[63] Pour les motifs ci-dessus, je suis d’avis 
de rejeter le pourvoi de M. MacDonald sur la 
question relative a Part. 8 et d’accueillir le pourvoi 
du ministere public relativement a l’accusation 
portee en vertu du par. 95(1). L’acquittement de 
M. MacDonald a l’egard de cette accusation est 
annule et la declaration de culpabilite est retablie. 
La presente affaire sera renvoyee a la Cour d’appel 
pour la determination de la peine, et cette cour devra 
determiner si la peine minimale obligatoire appli¬ 
cable aux termes du sous-al. 95(2)a)(i) du Code est 
constitutionnellement valide. 

Version francaise des motifs des juges Rothstein, 
Moldaver et Wagner rendus par 

[64] Les juges Moldaver et Wagner — Tous 
les jours, partout au pays, des policiers mettent leur 
vie et leur securite en peril pour proteger la vie et la 
securite d’autrui. En retour, ils ont le droit de savoir 
que, si une situation potentiellement dangereuse 
se presente, ils sont legalement autorises a effec- 
tuer des fouilles de securite peu envahissantes pour 
attenuer les risques auxquels ils s’exposent. C’est la 
le marche fondamental que nous avons conclu, en 
tant que societe, avec la police, et il s’agit d’un enga¬ 
gement important sur lequel la police peut compter. 
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[65] The commitment of which we speak was 
acknowledged by this Court in R. v. Mann, 2004 
SCC 52, [2004] 3 S.C.R. 59. Mann recognized a 
limited police power to search without a warrant 
solely for protective purposes where a police offi¬ 
cer has reasonable grounds to suspect a threat to his 
or her safety or the safety of others. The majority 
in this case purports to apply Mann. Respectfully, 
however, it does not. Instead, it renders Mann re¬ 
dundant, depriving police officers of the limited 
search powers they need to protect themselves and 
the public in fluid and often unpredictable situations 
of potential danger. 

[66] In the instant case, while we agree with the 
majority on all three issues in this case, including 
Mr. MacDonald’s claim under s. 8 of the Canadian 
Charter of Rights and Freedoms, we part company 
with our colleagues on the proper interpretation of 
Mann. Our colleagues assert, relying on Mann, that 
officers are only empowered to conduct “safety 
searches” where they have reasonable grounds to 
believe an individual is armed and dangerous 
(paras. 39 and 44). With respect, we do not agree 
with that conclusion. In our view, Mann decided 
that officers may conduct safety searches when they 
have reasonable grounds to suspect an individual is 
armed and dangerous. The balance of these reasons 
will focus on explaining why. 


[67] The case law reveals that the rationale jus¬ 
tifying the police power to perform protective 
searches is the protection of public or officer safety. 
It seems to us that such a power is a necessary cor¬ 
ollary of the duties imposed on the police, two of 
which include the duty to preserve the peace and 
to protect life and property. Police officers cannot 
be asked to intervene in dangerous or fluid situa¬ 
tions and, at the same time, be denied the authority 
to take protective measures when they reasonably 
suspect their own safety is at risk, especially when 
there is a suspicion weapons are present. 


[65] L’engagement auquel nous referons a ete 
reconnu par la Cour dans R. c. Mann, 2004 CSC 52, 
[2004] 3 R.C.S. 59. Cet arret reconnait aux policiers 
un pouvoir de fouille limite sans mandat, a des fins 
uniquement preventives, lorsqu’ils ont des motifs 
raisonnables de soupqonner que leur securite ou 
celle d’autrui est menacee. Les juges majoritaires 
en l’espece disent appliquer les enseignements de 
barret Mann. Avec egard, toutefois, ce n’est pas le 
cas. Ils rendent plutot superflue cette decision et 
privent les policiers des pouvoirs de fouille limites 
dont ils ont besoin pour se proteger et proteger le 
public dans des situations potentiellement dange- 
reuses, nebuleuses et souvent imprevisibles. 

[66] Bien que nous partagions la decision des 
juges majoritaires relativement aux trois ques¬ 
tions soulevees en l’espece, notamment en ce qui 
concerne T argument de M. MacDonald fonde sur 
Tart. 8 de la Charte canadienne des droits et liber- 
tes, nous divergeons d’opinion avec nos collegues 
sur Tinterpretation qu’il convient de donner a 
l’arret Mann. Se fondant sur cette decision, nos 
collegues affirment que les policiers ne sont auto¬ 
rises a effectuer des « fouilles de securite » que s’ils 
ont des motifs raisonnables de croire qu’une per- 
sonne est armee et dangereuse (par. 39 et 44). En 
toute deference, nous ne souscrivons pas a cette 
conclusion. A notre avis, la Cour a decide dans Mann 
que les policiers peuvent proceder a des fouilles 
de securite lorsqu’ils ont des motifs raisonnables 
de soupqonner qu’une personne est armee et dan¬ 
gereuse. C’est ce que nous tacherons d'expliquer 
ci-apres. 

[67] Selon la jurisprudence, la protection du public 
ou la securite des policiers constitue 1 e fondement 
du pouvoir de fouille preventive confere a ces der- 
niers. A notre avis, ce pouvoir est le corollaire neces- 
saire des obligations imposees aux policiers, dont 
les deux suivantes : maintenir la paix et proteger la 
vie des gens et les biens. On ne peut demander aux 
policiers d’intervenir dans des situations dange- 
reuses ou nebuleuses et, en meme temps, les priver 
du pouvoir de prendre des mesures de protection 
lorsqu’ils soupgonnent raisonnablement que leur 
propre securite est menacee, notamment lorsqu’ils 
soupgonnent la presence d’armes. 
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[68] Mann affirmed as much. Our starting point 
then is the language of the case itself: 

. . . where a police officer has reasonable grounds to 
believe that his or her safety or that of others is at risk , 
the officer may engage in a protective pat-down search 
of the detained individual. [Emphasis added; para. 45.] 

[69] Read in isolation, the “reasonable grounds 
to believe” language connotes the “reasonable and 
probable grounds” standard. See Baron v. Canada, 
[1993] 1 S.C.R. 416, at p. 447. But one cannot stop 
reading there, because the concept of being “at risk” 
inherently builds in the concept of possibility. See, 
e.g., the Oxford English Dictionary (online), sub verbo 
“risk” (“the possibility of loss, injury, or other adverse 
or unwelcome circumstance; a chance or situation 
involving such a possibility” (emphasis added)). 


[70] The language of Mann thus appears to stack 
a probability on top of a possibility — a chance 
upon a chance. In other words, Mann says a safety 
search is justified if it is probable that something 
might happen, not that it is probable that something 
will happen. As this Court only recently explained, 
the former is the language of “reasonable suspicion” 
(. R . v. MacKenzie, 2013 SCC 50, [2013] 3 S.C.R. 250, 
at para. 74). The latter is the language of “reasonable 
and probable grounds”. 

[71] Admittedly, the language of Mann could 
have been clearer. Indeed, the ambiguity in the key 
paragraph of Mann has led at least one authority 
in this field to suggest that the Court simply “mis¬ 
spoke”: J. Stribopoulos, “The Limits of Judicially 
Created Police Powers: Investigative Detention 
after Mann ” (2007), 52 Crim. L.Q. 299, at p. 311. 
While it would have been helpful if the Court in 
Mann had simply said either “reasonable grounds 
to believe an individual is armed and dangerous” 
or “reasonable grounds to suspect an individual is 
armed and dangerous”, the fact is that it did not. 
Fortunately, however, we are able to resolve any lin¬ 
gering doubt about the meaning of Mann with the 
tools available to us. As we will explain, each of 


[68] C’est ce que la Cour a affirme dans Mann. Pre- 
nons done comme point de depart le libelle de cet 
arret lui-meme : 

. . . le policier qui possede des motifs raisonnables de 
croire que sa securite ou celle d’autrui est menacee peut 
soumettre la personne qu’il detient a une fouille par pal¬ 
pation preventive. [Nous soulignons; par. 45.] 

[69] Consideres isolement, les termes « motifs 
raisonnables de croire » renvoient a la norme des 
« motifs raisonnables et probables ». Voir Baron 
c. Canada , [1993] 1 R.C.S. 416, p. 447. La lecture 
ne doit toutefois pas s’arreter la, parce que le terme 
« menacee » evoque intrinsequement la notion 
de possibility Voir, p. ex., le dictionnaire Oxford 
English Dictionary (en ligne), sub verbo « risk » 
([traduction] « risque »:«... la possibility d’une 
perte, d’un prejudice ou de toute autre circonstance 
defavorable ou facheuse; chance ou situation 
comportant une telle possibility »(nous soulignons)). 

[70] Le libelle de T arret Mann semble done acco- 
ler une probability a une possibility : une chance a 
une chance. Autrement dit, selon P arret Mann, une 
fouille de securite est justifiee s’il est probable que 
quelque chose puisse se produire, et non s’il est 
probable que quelque chose se produise. Comme 
la Cour l’a tout recemment explique, la premiere 
eventuality evoque des « soupcons raisonnables » 
{R. c. MacKenzie, 2013 CSC 50, [2013] 3 R.C.S. 250, 
par. 74). La seconde renvoie quant a elle a des 
« motifs raisonnables et probables ». 

[71] L'arret Mann aurait certes pu etre plus clair. 
En fait, Tambigui'te du paragraphe cle de cette 
decision a amene au moins un expert en la matiere 
a laisser entendre que la Cour s’est peut-etre tout 
simplement [traduction] « mal exprimee » : 
J. Stribopoulos, « The Limits of Judicially Cre¬ 
ated Police Powers : Investigative Detention after 
Mann » (2007), 52 Crim. L.Q. 299, p. 311. II 
aurait ete utile que la Cour, dans Mann, indique 
simplement si les motifs requis sont des « motifs 
raisonnables de croire qu’une personne est armee et 
dangereuse », ou des « motifs raisonnables de soup- 
gonner qu’une personne est armee et dangereuse »; 
elle ne l’a toutefois pas fait. Heureusement, cepen- 
dant, nous disposons des outils necessaries pour 
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these tools points away from the majority’s interpre¬ 
tation. 


[72] Since legal terms of art are not always self¬ 
defining, we begin with how the Mann Court ac¬ 
tually described the standard it was adopting. A 
close reading leaves no doubt it was describing 
reasonable suspicion. For example, Mann held that 
“[t]he search must be grounded in objectively dis¬ 
cernible facts to prevent ‘fishing expeditions’ on 
the basis of irrelevant or discriminatory factors ” 
(para. 43 (emphasis added)). As we recently held 
in R. v. Chehil, 2013 SCC 49, [2013] 3 S.C.R. 220, 
reasonable suspicion must be grounded in “ objec¬ 
tively discernible facts , and . . . prevents the indis¬ 
criminate and discriminatory exercise of police 
power” (para. 3 (emphasis added)). Similarly, Mann 
spoke of a “ logical possibility that the [suspect] . . . 
was in possession of break-and-enter tools, which 
could be used as weapons” (para. 48 (emphasis 
added)). Again, Chehil makes clear that “reasonable 
suspicion . . . engages [a] reasonable possibility , 
rather than probability” (para. 27 (emphasis added)). 
Finally, Mann required that an officer “not be acting 
solely on a hunch ” (para. 41 (emphasis added)). 
And again, Chehil cautioned “ hunches ... will [not] 
suffice” (para. 47 (emphasis added)). We know of 
no case that has described the reasonable and prob¬ 
able grounds standard using this language. 


[73] To look at the matter another way, had 
Mann intended to adopt a reasonable and probable 
grounds standard, these detailed elaborations 
would have been unnecessary since reasonable and 
probable grounds was at the time a well-known 
standard. Indeed, it was and remains the presump¬ 
tive standard under the Charter (see Hunter v. 
Southam Inc., [1984] 2 S.C.R. 145). In contrast, Mann 
represented one of the first attempts by this Court to 
define the standard of reasonable suspicion (see also 
R. v. Kang-Brown, 2008 SCC 18, [2008] 1 S.C.R. 


dissiper tout doute qui pourrait subsister quant a 
Finterpretation a donner a 1’arret Mann. Comme 
nous le veiTons, chacun de ces outils tend a exclure 
Finterpretation retenue par la majorite. 

[72] Comme les termes techniques propres au 
domainejuridique n’ont pas toujours un sens evident, 
examinons tout d’abord la faqon dont la Cour, dans 
Mann, decrit la norme qu’elle adopte. Une lecture 
attentive de cette decision ne laisse aucun doute : la 
Cour y decrit la norme des soupgons raisonnables. 
A titre d’exemple, selon Mann, « [l]a fouille doit 
etre fondee sur des faits objectivement discernables 
afin d’eviter une “recherche a l’aveuglette” motivee 
par des facteurs discriminatoires et non pertinents » 
(par. 43 (nous soulignons)). Comme il a ete conclu 
recemment dans R. c. Chehil, 2013 CSC 49, [2013] 
3 R.C.S. 220, les soupgons raisonnables doivent 
reposer sur des « faits objectivement verifiables , 
et [. . .] fai[re] obstacle a l’ exercice aveugle et dis- 
criminatoire des pouvoirs policiers » (par. 3 (nous 
soulignons)). De meme, 1’arret Mann parle d’une 
« [possibility logiqu[el que le [suspect] [. . .] fut 
en possession d’outils utilises pour commettre 
l’infraction et pouvant servir d’armes » (par. 48 
(nous soulignons)). Par ailleurs, 1’arret Chehil indique 
clairement que les soupcjcns raisonnables « evoquent 
[une] possibility — plutot quf’une] probability — 
raisonnable » (par. 27 (nous soulignons)). Enfin, 
selon Mann, le policier ne doit pas agir « unique- 
ment en suivant son intuition » (par. 41 (nous 
soulignons)). Et la encore, Chehil precise que 
« 1’ intuition [. . .] [ne] suffira [pas] » (par. 47 (nous 
soulignons)). II n’existe a notre connaissance 
aucune decision decrivant en ces termes la norme 
des motifs raisonnables et probables. 

[73] D’un autre point de vue, ces precisions detail- 
lees n’auraient pas ete necessaries si la Cour, dans 
Mann, avait voulu adopter la norme des motifs rai¬ 
sonnables et probables, laquelle constituait en effet 
une norme bien connue a l’epoque. En fait, 1’appli¬ 
cation de cette norme etait et demeure presumee 
sous le regime de la Charte (voir Hunter c. Southam 
Inc., [1984] 2 R.C.S. 145). Mann constitue par 
ailleurs Tune des premieres affaires ou la Cour 
tente de definir la norme des soupgons raisonnables 
(voir aussi R. c. Kang-Brown, 2008 CSC 18, [2008] 
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456; R. v. A.M., 2008 SCC 19, [2008] 1 S.C.R. 569; 
ChehiT, MacKenzie). 

[74] Second, we look at the history from 
which Mann emerged. In recognizing a power of 
investigative detention and a related power to 
search for protective purposes incidental to that 
detention, Mann explicitly relied on the U.S. 
Supreme Court’s seminal decision in Terry v. Ohio, 
392 U.S. 1 (1968). Significant for present purposes, 
Mann quoted the following passage from Terry (at 
p. 27) when articulating the standard upon which an 
officer safety search must be measured: 

. . . there must be a narrowly drawn authority to permit 
a reasonable search for weapons for the protection of 
the police officer, where he has reason to believe that he 
is dealing with an armed and dangerous individual, re¬ 
gardless of whether he has probable cause to arrest the 
individual for a crime . [Emphasis added; para. 41.] 


[75] As the excerpt makes clear, Chief Justice 
Warren clearly distinguished the Terry standard 
from the “probable cause” standard — the equiv¬ 
alent of our reasonable and probable grounds — 
traditionally used for arrests. And though there has 
never been any serious debate about what Terry 
meant, in speaking of a “reason to believe”, the lan¬ 
guage of Terry risked being “confusing and con¬ 
tradictory” because “it is precisely the language 
the [U.S. Supreme] Court has used time and again 
to define the probable cause requisite for arrest” 
(W. R. LaFave, Search and Seizure: A Treatise on the 
Fourth Amendment (5th ed. 2012), vol. 4, at §9.6(a)). 
As our American colleagues only recently affirmed, 
however, under Terry, “the police must harbor 
reasonable suspicion that the person ... is armed 
and dangerous” ( Arizona v. Johnson, 129 S. Ct. 781 
(2009), at p. 784 (emphasis added)). It is surely 
ironic, then, that in borrowing from Terry’ s diction, 
Mann inadvertently imported the same confusion 
and contradiction into Canada. 


1 R.C.S. 456; R. c. A.M., 2008 CSC 19, [2008] 1 
R.C.S. 569; ChehiT, MacKenzie). 

[74] Examinons deuxiemement le contexte histo- 
rique ayant mene a Farret Mann. En reconnaissant 
un pouvoir de detention aux fins d’enquete ainsi 
qu’un pouvoir connexe de fouille preventive acces- 
soire a la detention, la Cour dans Mann s’appuie 
expressement sur 1’ arret de principe Terry c. Ohio, 
392 U.S. 1 (1968), rendu par la Cour supreme des 
Etats-Unis. Fait important en l’espece, la Cour cite 
l’extrait suivant de cet arret (p. 27) en formulant la 
norme applicable a une fouille policiere de securite : 

[TRADUCTION] . . . il convient de reconnaitre aux poli- 
ciers un pouvoir etroitement circonscrit d’assurer leur 
protection en procedant a une fouille non abusive pour 
verifier la presence d’armes, lorsqu’ils ont des raisons 
de croire qu’ils sont en presence d’un individu arme 
et dangereux, peu importe qu’ils possedent ou non des 
motifs probables d’arreter l’individu relativement a la 
commission d’un crime . [Nous soulignons; par. 41.] 

[75] Comme l’indique clairement cet extrait, 
le juge en chef Warren fait une distinction claire 
entre la norme etablie dans Terry et celle des 
[traduction] « motifs probables » — 1’equivalent 
de notre norme des motifs raisonnables et probables 
— traditionnellement utilisee pour les arresta- 
tions. Or, bien qu’il n’y ait jamais eu de debat 
serieux sur le sens a donner a Terry, son libelle, en 
ce qui concerne les « raisons de croire », risque de 
[traduction] « cre[er] de la confusion et [d’etre] 
contradictoire », parce qu’« il s’agit precisement 
des termes utilises a maintes reprises par la Cour 
[supreme des Etats-Unis] pour definir les motifs 
probables exiges pour proceder a une arrestation » 
(W. R. LaFave, Search and Seizure : A Treatise on 
the Fourth Amendment (5 e ed. 2012), vol. 4, §9.6(a)). 
Comme nos collegues americains Font cependant 
tout recemment affirme relativement a cet arret, 
[traduction] « les policiers doivent raisonnable- 
ment soupconner que la personne [. . .] est armee 
et dangereuse » ( Arizona c. Johnson, 129 S. Ct. 
781 (2009), p. 784 (nous soulignons)). Il est certes 
ironique, done, qu’en citant Terry, la Cour dans 
Mann ait introduit par inadvertance la meme confu¬ 
sion et la meme contradiction au Canada. 
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[76] That brings us to our third point. Until today, 
it was thought that the subsequent interpretation 
and application of Mann by this Court and others 
had put that confusion to rest. Most significantly, 
in R. v. Clayton , 2007 SCC 32, [2007] 2 S.C.R. 725, 
as Abella J. explained, the two accused were de¬ 
tained because the police had a “reasonable suspi¬ 
cion” they were in possession of firearms and “as 
a result, the lives of the police officers and of the 
public were at risk” (para. 46). Those very safety 
concerns — without more — justified searches of 
the accused incidental to their detention (para. 48). 
In other words, the officers were entitled to conduct 
a minimally intrusive search for safety purposes be¬ 
cause they had reason to suspect that the accused 
were armed and dangerous. 

[77] Beyond Clayton, this Court has on at least 
three distinct occasions expressed, albeit in obiter, 
that Mann authorized a protective search inciden¬ 
tal to investigative detention on the basis of reason¬ 
able suspicion. First, Binnie J., writing for himself 
and the Chief Justice in Kang-Brown, referred 
to “the Court’s decision in Mann to lower the bar 
from reasonable and probable cause to reasonable 
suspicion in the context of a warrantless search ” 
(para. 62 (emphasis added)). In R. v. Aucoin, 2012 
SCC 66, [2012] 3 S.C.R. 408, at para. 44, n. 3, the 
majority expressly declined to endorse the minor¬ 
ity’s assertion that Mann required a reasonable and 
probable grounds standard for pat-down searches. 
And, lastly, only a few months ago — in an opinion 
joined by every member of today’s majority — we 
noted that Mann authorized “limited searches ac¬ 
companying investigative detentions” on the basis 
of “reasonable suspicion” ( Chehil, at para. 22, n. 1). 
With respect, the majority does not explain why 
these comments were mistaken. 


[78] Beyond our own cases, lower courts have 
relied on this Court’s jurisprudence and have, 


[76] Passons maintenant au troisieme point. 
Jusqu’a ce jour, on pensait que les tribunaux, dont la 
Cour, avaient dissipe cette confusion par leur inter¬ 
pretation et leur application de Tarret Mann. Plus 
particulierement, dans R. c. Clayton, 2007 CSC 
32, [2007] 2 R.C.S. 725, la juge Abella a explique 
que les policiers avaient detenu les deux accuses en 
raison d’un « soupcon raisonnable » que ceux-ci aient 
des armes a feu en leur possession et « partant, que 
la vie des policiers et des citoyens [etait] menacee » 
(par. 46). Ce souci d’assurer leur propre securite 
justifiait — a lui seul — les policiers de fouiller les 
accuses accessoirement a la detention (par. 48). 
Autrement dit, les policiers avaient le pouvoir de 
proceder a une fouille de securite peu envahissante 
parce qu’ils avaient des motifs de soupconner que 
les accuses soient armes et dangereux. 

[77] Outre Tarret Clayton, la Cour a affirme au 
moins a trois occasions distinctes, quoique dans des 
remarques incidentes, que Tarret Mann autorisait 
une fouille preventive effectuee accessoirement a 
une detention aux fins d’enquete en cas de soupgons 
raisonnables. D’abord, s’exprimant en son nom et 
en celui de la Juge en chef dans Kang-Brown, le juge 
Binnie a mentionne « la decision de la Cour, dans 
Tarret Mann, d’abaisser la norme applicable en la 
faisant passer de la norme des motifs raisonnables et 
probables a celle des soupgons raisonnables dans le 
cas d’une fouille sans mandat » (par. 62 (nous sou- 
lignons)). Dans R. c. Aucoin, 2012 CSC 66, [2012] 
3 R.C.S. 408, par. 44, note 3, les juges majoritaires 
ont expressement refuse de souscrire a T affirma¬ 
tion des juges minoritaires selon laquelle les 
fouilles par palpation commandent, suivant T arret 
Mann, Tapplication d’une norme fondee sur des 
motifs raisonnables et probables. Et, finalement, il 
y a quelques mois a peine — dans une opinion a 
laquelle se rallient tous les juges formant la majo- 
rite d’aujourd’hui — nous avons souligne que 
T arret Mann autorisait la « fouille limitee acces- 
soire a une detention aux fins d’enquete » fondee 
sur des « soupcjons raisonnables » ( Chehil, par. 22, 
note 1). Avec egards, les juges majoritaires n’expli- 
quent pas en quoi ces commentaires sont errones. 

[78] De surcroit, des tribunaux inferieurs se sont 
fondes sur notre jurisprudence et ont, comme on 
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unsurprisingly, concluded that Mann adopted a 
reasonable suspicion standard. For example, in R. 
v. Crocker , 2009 BCCA 388, 275 B.C.A.C. 190, 
leave to appeal refused, [2010] 1 S.C.R. viii, the 
court held that “[a] lawful protective safety search 
. . . need only meet the legal standard of reason¬ 
able suspicions . . . required by Mann” (para. 72 
(emphasis added)). Just a few months ago, the 
same conclusion was reached in R. v. Atkins, 2013 
ONCA 586, 310 O.A.C. 397: “The pat-down search 
that followed the detention was justified on officer 
safety grounds” because “[t]he officers reasonably 
suspected that the appellant was in possession of a 
weapon” (para. 15 (emphasis added)). 


[79] Fourth, the logical consequences of a reason¬ 
able and probable grounds standard in the context of 
Mann make little sense. Had the officer possessed 
reasonable grounds to believe that the accused in 
Mann was armed and dangerous, he could have 
arrested him. See, e.g., Criminal Code, R.S.C. 1985, 
c. C-46, s. 88 (possession of a weapon for a pur¬ 
pose dangerous to the public peace). In other words, 
if Mann required reasonable and probable grounds 
for a pat-down search, it would seem all that Mann 
achieves is a power to search when there are already 
grounds to arrest. See also Stribopoulos, at p. 311. 
Manifestly, this is an anomalous result. 


[80] An officer who has reasonable grounds to 
believe an individual is armed and dangerous will 
always have an immediate need to assert control 
over that person. That need will inevitably entail 
arresting the individual, and, as soon as it is safe 
to do so, subjecting that person to a search incident 
to arrest, predicated on a lower standard (see R. v. 
Caslake, [1998] 1 S.C.R. 51, at para. 25). Indeed, 
it defies common sense to suggest that an officer 
confronted with an individual who is reasonably 
believed to be armed and dangerous would forgo 
the lawful option of arresting the individual in 
favour of a mere pat-down search. Notably, a search 
incident to arrest is far more intrusive than the 


pouvait s’y attendre, conclu que Tarret Mann avait 
adopte la norme des soupcons raisonnables. A titre 
d’exemple, dans R. c. Crocker, 2009 BCCA 388,275 
B.C.A.C. 190, autorisation d’appel refusee, [2010] 

I R.C.S. viii, la cour a conclu qu'[ traduction] 
« [u]ne fouille de securite legale effectuee a des 
fins preventives [. . .] doit uniquement satisfaire a 
la norme juridique des soupqons raisonnables [. . .] 
imposee dans Mann » (par. 72 (nous soulignons)). 

II y a seulement quelques mois, la meme conclusion 
a ete tiree dans R. c. Atkins, 2013 ONCA 586, 
310 O.A.C. 397 : [traduction] « La fouille 
par palpation ayant fait suite a la detention etait 
justifiee pour assurer la securite des policiers » parce 
que « [c]es derniers soupconnaient raisonnablement 
l’appelant d’avoir une arme en sa possession » 
(par. 15 (nous soulignons)). 

[79] Quatriemement, il n’est guere logique 
d’appliquer la norme des motifs raisonnables et 
probables dans le contexte de Tarret Mann. Si le 
policier avait des motifs raisonnables de croire 
que T accuse dans Mann etait arme et dangereux, 
il aurait pu T arreter. Voir, p. ex.. Tart. 88 du Code 
criminel, L.R.C. 1985, ch. C-46 (port d’arme dans 
un dessein dangereux pour la paix publique). 
Autrement dit, s’il etablit que des motifs raison¬ 
nables et probables sont exiges pour justifier une 
fouille par palpation, F arret Mann ne fait done 
apparemment que reconnaitre un pouvoir de fouille 
dans un cas ou il existe deja des motifs de proceder 
a une arrestation. Voir aussi Stribopoulos, p. 311. Il 
s’agit manifestement la d’un resultat incongru. 

[80] Un policier ayant des motifs raisonnables 
de croire qu’une personne est armee et dangereuse 
eprouvera toujours le besoin immediat de maitri- 
ser cette personne. Il devra done inevitablement 
T arreter, et, des qu’il pourra le faire en toute secu¬ 
rite, proceder a une fouille accessoire a T arrestation 
fondee sur une norme moins rigoureuse (voir R. c. 
Caslake, [1998] 1 R.C.S. 51, par. 25). En fait, il 
est contraire au bon sens de laisser entendre qu’un 
policier croyant pour des motifs raisonnables qu'une 
personne est armee et dangereuse renoncerait a la 
possibility legitime d’arreter celle-ci pour proce¬ 
der a la place a une simple fouille par palpation. Il 
convient de souligner que la fouille accessoire a 
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minimally intrusive search recognized under Mann. 
A search incident to arrest would include a search 
of the person, but could also include a search of his 
or her belongings or automobile (see Caslake, at 
para. 15). 

[81] Against that background, it is worth recalling 
that each time this Court has asked itself whether it 
should recognize a new common law police power, 
it has been “because of perceived gaps in the law” 
(. Kang-Brown , at para. 6, per LeBel J. (emphasis 
added)). The identification of such gaps has quite 
rightly been a prerequisite to doing so given this 
Court’s reluctance to take upon itself the task of 
creating new police powers under the common law. 
We fail to understand then why the Court in Mann 
would recognize a protective search power on a 
standard that renders the power unnecessary. Put 
simply, on the majority’s interpretation, Mann fills 
no gap. With respect, that result cannot be what Mann 
intended. 


[82] Fifth, and turning to the facts of this case, 
the majority’s conclusion that Sgt. Boyd had rea¬ 
sonable and probable grounds to believe that 
Mr. MacDonald was armed and dangerous does not 
conform with the evidence. Of greater concern, the 
majority’s approach appears to appreciably lower 
the standard for what constitutes reasonable and 
probable grounds. 

[83] To be sure, on the facts as found by the trial 
judge, Sgt. Boyd’s suspicion that Mr. MacDonald 
was armed and dangerous was reasonable. The 
context of the encounter with him indicates a degree 
of hostility toward the building staff and police. 
To begin, Mr. MacDonald dismissed the building 
concierge’s attempts to turn down the music in what 
the trial judge diplomatically characterized as an 
“undiplomatic manner” (trial reasons, MacDonald’s 
A.R., at p. 5). He showed “some evidence of intoxi¬ 
cation” (ibid.). When Cst. Pierce attended on the 
scene, Mr. MacDonald “proceeded to shut the door 
requiring the constable to remove her foot from 
the threshold, telling the constable to fuck off 


l'arrestation est beaucoup plus envahissante que la 
fouille peu envahissante reconnue dans Mann. La 
fouille accessoire a l’arrestation comprend la fouille 
de la personne, mais peut aussi inclure la fouille 
de ses biens ou de son automobile (voir Caslake, 
par. 15). 

[81] Dans ce contexte, il semble utile de rappeler 
que, chaque fois que la Cour s’est demande si elle 
devrait reconnaitre un nouveau pouvoir policier en 
common law, elle Y a fait« a cause de lacunes pergues 
dans le droit » ( Kang-Brown , par. 6, le juge LeBel 
(nous soulignons)). La constatation prealable de 
telles lacunes est a juste titre necessaire, etant donne 
la reticence de la Cour de se charger de creer de 
nouveaux pouvoirs policiers en common law. Nous 
ne comprenons done pas pourquoi la Cour reconnai- 
trait dans Mann un pouvoir de proceder a une fouille 
preventive fondee sur une norme rendant ce pouvoir 
inutile. Autrement dit, suivant Tinterpretation rete- 
nue par la majorite, Tarret Mann ne comble aucune 
lacune. En toute deference, la Cour dans T arret Mann 
ne peut avoir souhaite un tel resultat. 

[82] Cinquiemement, et au vu des faits de 
l’espece, la conclusion de la majorite selon laquelle 
le sergent Boyd avait des motifs raisonnables et 
probables de croire que M. MacDonald etait arme et 
dangereux n’est pas conforme a la preuve. Fait plus 
significatif, le raisonnement des juges majoritaires 
a cet egard semble abaisser considerablement la 
norme de ce qui constitue des motifs raisonnables 
et probables. 

[83] Vu les faits constates par le juge de premiere 
instance, les soupgons du sergent Boyd selon les- 
quels M. MacDonald etait arme et dangereux etaient 
certes raisonnables. Le contexte de la rencontre 
avec ce dernier revele qu’il affichait une certaine 
hostilite envers le personnel de l’immeuble et la 
police. Tout d’abord, M. MacDonald a repousse 
les tentatives du concierge pour lui faire baisser 
le son de sa musique d’une maniere qualifiee avec 
diplomatic par le juge de premiere instance de 
[traduction] « peu diplomatique » (motifs de 
premiere instance, d.a. de M. MacDonald, p. 5). 
Monsieur MacDonald manifestait « des indices 
d’intoxication » (ibid.). Quand l’agente Pierce s’est 
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or words to that effect” (p. 6). The trial judge 
accepted that Sgt. Boyd saw a “black and shiny” 
object in Mr. MacDonald’s hand ( voir dire rea¬ 
sons, MacDonald’s A.R., at p. 248). Significantly, 
“[i]t was concealed behind [his] right leg” {ibid.). 
Moreover, Sgt. Boyd thought “it might be a knife” 
(p. 249). In these circumstances, Sgt. Boyd had 
reason to suspect that Mr. MacDonald, who had 
been acting in a hostile and aggressive fashion, was 
armed and dangerous — but he surely did not have 
reasonable grounds to believe that he was armed 
and dangerous. 


[84] Our colleagues do not give effect to the 
officer’s clear evidence and find instead that 
Sgt. Boyd had reasonable grounds to believe that 
Mr. MacDonald was armed and dangerous. With 
respect, we cannot accept this conclusion. This is 
the first time such a finding has been made. The 
trial judge made no such finding, nor did any jus¬ 
tice of the Court of Appeal reach this conclusion. 
Second, no party before this Court advances such 
a claim. Indeed, the Crown submits that a reason¬ 
able and probable grounds standard is “completely 
unrealistic” in this context (R.F., at para. 46). 


[85] Overstating Sgt. Boyd’s evidence is not 
just inconsistent with the evidence in this case; it 
also significantly lowers the reasonable grounds 
to believe threshold by eliminating the subjective 
requirement that the standard demands {R. v. 
Storrey, [1990] 1 S.C.R. 241, at pp. 250-51). The 
law is clear that an officer must subjectively be¬ 
lieve he has reasonable and probable grounds; it 
is not enough that he objectively did. In this case, 
however, Sgt. Boyd’s testimony of his “concern” 
that Mr. MacDonald “might” have had a weapon 
does not fit with the majority’s conclusion that 
Sgt. Boyd himself believed he had reasonable and 
probable grounds. Sgt. Boyd believed in a possibility, 


presentee sur les lieux, M. MacDonald « a ferme 
la porte, obligeant l’agente a retirer son pied du 
seuil, et lui a dit d’aller au diable ou quelque chose 
du genre » (p. 6). Le juge de premiere instance a 
accepte la these suivant laquelle le sergent Boyd 
avait vu un objet [traduction] « noir et brillant » 
dans la main de M. MacDonald (motifs du voir- 
dire, d.a. de M. MacDonald, p. 248). Fait important, 
« M. MacDonald dissimulait celui-ci derriere sa 
jambe droite » {ibid.). De plus, le sergent Boyd a 
era qu’« il pouvait s’agir d’un couteau » (p. 249). 
Dans ces circonstances, le sergent Boyd avait des 
motifs de soupgonner que M. MacDonald, qui avait 
manifeste un comportement hostile et agressif, 
etait arme et dangereux — mais il n’avait certaine- 
ment pas de motifs raisonnables de croire qu’il etait 
arme et dangereux. 

[84] Nos collegues ne tiennent pas compte du 
temoignage clair du sergent Boyd et concluent 
plutot que celui-ci avait des motifs raisonnables de 
croire que M. MacDonald etait arme et dangereux. 
En toute deference, nous ne sommes pas d’accord 
avec eux. C’est la premiere fois qu’une telle conclu¬ 
sion est tiree. Ni le juge de premiere instance, ni 
aucun des juges de la Cour d’appel n’ont conclu en 
ce sens. De plus, nul n’a souleve pared argument 
en l’espece. En fait, selon le ministere public, il est 
[traduction] « totalement irrealiste » d’appliquer 
une norme des motifs raisonnables et probables 
dans ce contexte (m.i., par. 46). 

[85] Exagerer la nature du temoignage livre par 
le sergent Boyd n’est pas seulement incompatible 
avec la preuve en l’espece, mais abaisse aussi consi- 
derablement la norme des motifs raisonnables de 
croire en eliminant la condition subjective a respec¬ 
ter pour y satisfaire {R. c. Storrey, [1990] 1 R.C.S. 
241, p. 250-251). Il est clair en droit que le policier 
doit croire subjectivement a l’existence de motifs 
raisonnables et probables; une croyance objective 
ne suffit pas. En l’espece, toutefois, le temoignage 
du sergent Boyd selon lequel il « craignait » que 
M. MacDonald « puisse » etre arme est incompati¬ 
ble avec la conclusion des juges majoritaires 
selon laquelle le sergent Boyd croyait lui-meme a 
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not a probability . 1 In other words, he subjectively 
suspected that Mr. MacDonald had a weapon, and 
this suspicion was objectively reasonable. 


[ 86 ] These five reasons — the language of Mann, 
the history from which Mann emerged, the logical 
consequences of interpreting Mann as requiring 
reasonable grounds to believe, the jurisprudence that 
has interpreted Mann, and the facts of this case — 
all lead to the same unavoidable conclusion: Mann 
recognized a protective search power predicated on 
reasonable suspicion. 

[87] This case could have been — and ought to 
have been — resolved by extending the logic of 
Mann. First, Sgt. Boyd, while lawfully engaged 
in his duties, had a reasonable suspicion that 
Mr. MacDonald was armed and dangerous. Sec¬ 
ond, in response to that reasonable suspicion, 
Sgt. Boyd’s conduct — pushing Mr. MacDonald’s 
door open a few more inches — was “no more in¬ 
trusive of liberty interests than [was] reasonably 
necessary to address the risk” ( Aucoin, at para. 36, 
quoting Clayton, at para. 31). Accordingly, the 
search was reasonable for purposes of s. 8 . 

[ 88 ] It must be stressed that in cases such as the 
one at hand, the “ Mann standard” for protective 
searches, as properly understood, does not empower 
an officer to engage in random searches based on 
a whim or a hunch. Rather, the officer’s suspicion 
that the individual is armed and dangerous must 
be reasonable having regard to the totality of 
the circumstances. As this Court said recently in 
Chehil, the belief must be derived from “objectively 
discernible facts, which can then be subjected to 
independent judicial scrutiny” (para. 26). 


1 In Hunter , this Court held that probabilities and not possibilities 
satisfy the reasonable grounds to believe standard (p. 167). 


l'existence de motifs raisonnables et probables. Le 
sergent Boyd croyait a une possibility, et non a une 
probability 1 . Autrement dit, il soupqonnait subjec- 
tivement M. MacDonald d’etre arme, et ces soup- 
50 ns etaient objectivement raisonnables. 

[ 86 ] A la lumiere de ces cinq motifs — le libelle 
de Mann, le contexte historique ayant mene a cet 
arret, les consequences logiques de 1 ’interpretation 
selon laquelle Tarret Mann exige des motifs raison¬ 
nables de croire, la jurisprudence qui a interprets 
ce precedent, et les faits de Tespece — une seule 
conclusion s’impose : T arret Mann reconnait un 
pouvoir de fouille preventive fonde sur des soup- 
50 ns raisonnables. 

[87] On aurait pu — et il aurait fallu — resou- 
dre la presente affaire suivant la logique de Mann. 
Premierement, le sergent Boyd, dans l’exercice legi¬ 
time de ses fonctions, soupqonnait raisonnable- 
ment que M. MacDonald etait arme et dangereux. 
Deuxiemement, a cause de ces soupqons raisonna¬ 
bles, la conduite du sergent Boyd — pousser la 
porte de M. MacDonald pour l’ouvrir quelques pou- 
ces de plus — « n’a porte atteinte a la liberte que 
dans la mesure raisonnablement necessaire pour 
faire face au risque » ( Aucoin, par. 36, citant 
Clayton, par. 31). En consequence, la fouille etait 
non abusive pour les besoins de Part. 8. 

[ 88 ] Il importe de souligner que, dans des cas 
comme celui-ci, la « norme de 1’arret Mann » rela¬ 
tive aux fouilles preventives, interpretee adequa- 
tement, n’autorise pas les policiers a effectuer des 
fouilles au hasard a leur gre ou en se fiant a leur 
intuition. Au contraire, les soupqons d'un policier 
selon lesquels une personne est armee et dange- 
reuse doivent etre raisonnables eu egard a l’ensem- 
ble des circonstances. Tout comme l’a recemment 
affirme la Cour dans Chehil, la croyance doit decou- 
ler de « faits objectivement discernables, qui peu- 
vent ensuite etre soumis a l’examen judiciaire 
independant» (par. 26). 


1 Suivant 1’ arret Hunter , le respect de la norme des motifs 
raisonnables de croire exige des probabilites, et non des 
possibilites (p. 167). 
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[89] Nor is the proposition of a reasonable 
suspicion standard — even where it authorizes entry 
into a home — unfaithful to the Charter. Though 
Hunter established a presumption of reasonable 
and probable grounds, Dickson J. (as he then was) 
was careful to observe that in some circumstances 
“the relevant standard might well be a different 
one” (p. 168). That is to say, the purpose of a search 
matters. While the general rule is that a warrant 
secured on reasonable and probable grounds is 
required for entry into a home to effect an arrest 
( R. v. Feeney, [1997] 2 S.C.R. 13), the Criminal 
Code provides for warrantless entry in “exigent 
circumstances” where there are “reasonable 
grounds to suspect that entry into the dwelling- 
house is necessary to prevent imminent bodily harm 
or death to any person” (see, e.g., ss. 487.11 and 
529.3(2)). Moreover, this Court has recognized 
that warrantless entry into a home is authorized by 
a 911 distress call, as it reveals a potential threat 
to life (see R. v. Godoy, [1999] 1 S.C.R. 311). 
Similarly, in R. v. Golub (1997), 34 O.R. (3d) 743, 
leave to appeal refused, [1998] 1 S.C.R. ix, the 
Ontario Court of Appeal recognized a power to 
search a home without a warrant incidental to arrest 
on the basis of “a reasonable suspicion” that a threat 
to safety existed (pp. 758-59). 


[90] In the end, this case illustrates the danger of 
leaving police powers to be developed in a piece¬ 
meal fashion by the courts. Today, our colleagues 
impose a standard requiring that an officer have 
reasonable grounds to believe an individual is 
armed and dangerous before a “safety search” is au¬ 
thorized, effectively overturning the search power 
recognized in Mann and a decade of subsequent 
jurisprudence in the process. 

[91] We should be clear about the consequences 
of the majority’s decision: officers are deprived of 
the ability to conduct protective searches except 
in circumstances where they already have grounds 


[89] La norme proposee des soupqons raisonna- 
bles — meme si elle autorise T entree dans une 
residence — ne deroge pas non plus a la Charte. 
Bien qu’il ait etabli une presomption d’application 
de la norme des motifs raisonnables et probables, le 
juge Dickson (plus tard Juge en chef) dans Tarret 
Hunter a pris soin de preciser que, dans certaines 
circonstances, « le critere pertinent pourrait fort 
bien etre different» (p. 168). Autrement dit, l'objec- 
tif de la fouille est important. Bien que, en regie 
generate, un mandat decerne sur la foi de motifs 
raisonnables et probables soit necessaire pour 
pouvoir penetrer dans une residence afin de proce- 
der a une arrestation (R. c. Feeney, [1997] 2 R.C.S. 
13), le Code criminel autorise certaines entrees sans 
mandat en situation d’« urgence » lorsqu’il existe 
« des motifs raisonnables de soupconncr qu’il est 
necessaire de penetrer dans la maison d’habitation 
pour eviter a une personne des lesions corporelles 
imminentes ou la mort » (voir, p. ex., Tart. 487.11 et 
le par. 529.3(2)). De plus, la Cour a reconnu qu’un 
appel de detresse au 911 justifie une entree sans 
mandat dans une residence, parce qu’il revele une 
menace potentielle pour la vie (voir R. c. Godoy, 
[1999] 1 R.C.S. 311). De meme, dans R. c. Golub 
(1997), 34 O.R. (3d) 743, autorisation de pourvoi 
refusee, [1998] 1 R.C.S. ix, la Cour d’appel de 
T Ontario a conclu que les policiers peuvent fouiller 
sans mandat une residence accessoirement a une 
arrestation s’ils ont des [traduction] « soupcons 
raisonnables » qu’il existe une menace pour la 
securite (p. 758-759). 

[90] En fin de compte, la presente affaire illus- 
tre bien le danger de laisser les tribunaux etablir au 
cas par cas les pouvoirs des policiers. Nos collegues 
imposent aujourd’hui une norme selon laquelle 
un policier doit avoir des motifs raisonnables de 
croire qu’une personne est armee et dangereuse 
avant d’etre autorise a effectuer une « fouille de 
securite », ce qui supprime dans les faits le pouvoir 
de fouille reconnu dans Mann et ecarte du meme 
coup la jurisprudence des dix annees qui ont suivi. 

[91] II est important de bien saisir les consequen¬ 
ces de la decision rendue par les juges majoritai- 
res : les policiers sont prives du pouvoir d’effectuer 
une fouille preventive, sauf s’ils ont deja des motifs 


(inueo)eoosnoz 





[2014] 1 R.C.S. 


R. c. Macdonald Les juges Moldaver et Wagner 


77 


to arrest. As of today, officers are empowered to 
detain individuals they suspect are armed and 
dangerous for investigatory purposes, but they 
have no power to conduct pat-down searches to 
ensure their safety or the safety of the public as they 
conduct these investigations. In our view, a police 
officer in the field, faced with a realistic risk of im¬ 
minent harm, should be able to act immediately and 
take reasonable steps, in the form of a minimally 
intrusive safety search, to alleviate the risk. 

[92] Subject to this disagreement with the major¬ 
ity, we join the balance of Justice LeBel’s reasons 
and would dispose of the case as he proposes. 


Appeal of Erin Lee MacDonald dismissed and 
appeal of Her Majesty The Queen allowed. 

Solicitors for the appellant/respondent: Wolch, 
Hursh, deWit, Silverberg & Watts, Calgary. 

Solicitor for the respondent/appellant: Public 
Prosecution Service of Nova Scotia, Halifax. 

Solicitor for the intervener the Director of Pub¬ 
lic Prosecutions: Public Prosecution Service of 
Canada, Halifax. 

Solicitor for the intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toronto. 


de proceder a une arrestation. A partir d’aujourd'hui, 
les policiers peuvent detenir a des fins d’enquete les 
personnes soupqonnees d’etre armees et dangereu- 
ses, mais ne sont pas autorises a effectuer des fouilles 
par palpation pour assurer leur securite ou celle du 
public dans le cadre d’une enquete. A notre avis, 
un policier sur le terrain expose a un risque rea- 
liste de prejudice imminent devrait pouvoir agir 
immediatement et prendre des mesures raison- 
nables, sous la forme d’une fouille peu envahissante, 
pour attenuer ce risque. 

[92] Sous reserve de cette divergence d’opi- 
nions, nous souscrivons pour le reste aux motifs 
du juge LeBel et nous sommes d’avis de trancher 
l'affaire comme il le propose. 

Pourvoi d’Erin Lee MacDonald rejete et pourvoi 
de Sa Majeste la Reine accueilli. 

Procureurs de Tappelant/intime : Wolch, Hursh, 
deWit, Silverberg & Watts, Calgary. 

Procureur de Tintimee/appelante : Public Pros¬ 
ecution Service of Nova Scotia, Halifax. 

Procureur de I’intervenant le directeur des 
poursuites pennies : Service des poursuites pennies 
du Canada, Halifax. 

Procureur de I’intervenant le procureur general 
de TOntario : Procureur general de TOntario, 
Toronto. 
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L.C. (The Complainant) and the Attorney 
General for Alberta Appellants 

v. 

Brian Joseph Mills Respondent 

and 

The Attorney General of Canada, the 
Attorney General for Ontario, the Attorney 
General of Quebec, the Attorney General of 
Nova Scotia, the Attorney General of 
Manitoba, the Attorney General of British 
Columbia, the Attorney General of Prince 
Edward Island, the Attorney General for 
Saskatchewan, the Canadian Mental Health 
Association, the Canadian Psychiatric 
Association, the Child and Adolescent 
Services Association, the Criminal Lawyers’ 
Association (Ontario), the Association 
quebecoise des avocats et avocates de la 
defense, the Women’s Legal Education and 
Action Fund, the Canadian Civil Liberties 
Association, the Canadian Council of 
Criminal Defence Lawyers, the Alberta 
Association of Sexual Assault Centres and 
the Sexual Assault Centre of 
Edmonton Interveners 


Indexed as: R. v. M il ls 
File No.: 26358. 

1999: January 19; 1999: November 25. 

Present: Lamer C.J. and L’Heureux-Dube, Gonthier, 
Cory,* McLachlin, Iacobucci, Major, Bastarache and 
Binnie JJ. 

ON APPEAL FROM THE ALBERTA COURT OF 
QUEEN'S BENCH 

Constitutional law — Charter of Rights — Funda¬ 
mental justice — Right to fair trial — Right to make full 
answer and defence — Right to privacy — Right to 

"Cory J. took no part in the judgment. 


L.C. (la plaignante) et le procureur general 
de l’Alberta Appelants 

c. 

Brian Joseph Mills Intime 

et 

Le procureur general du Canada, le 
procureur general de l’Ontario, le 
procureur general du Quebec, le procureur 
general de la Nouvelle-Ecosse, le procureur 
general du Manitoba, le procureur general 
de la Colombie-Britannique, le procureur 
general de l’lle-du-Prince-Edouard, le 
procureur general de la Saskatchewan, 
l’Association canadienne pour la sante 
mentale, l’Association des psychiatres du 
Canada, la Child and Adolescent Services 
Association, la Criminal Lawyers’ 

Association (Ontario), l’Association 
quebecoise des avocats et avocates de la 
defense, le Fonds d’action et d’education 
juridiques pour les femmes, l’Association 
canadienne des libertes civiles, le Conseil 
canadien des avocats de la defense, l’Alberta 
Association of Sexual Assault Centres et le 
Sexual Assault Centre of 
Edmonton Intervenants 

Repertory: R. c. M il ls 

N° du greffe: 26358. 

1999: 19 janvier; 1999: 25 novembre. 

Presents: Le juge en chef Lamer et les juges L’Heureux- 
Dube, Gonthier, Cory*, McLachlin, Iacobucci, Major, 
Bastarache et Binnie. 

EN APPEL DE LA COUR DU BANC DE LA REINE DE 
L'ALBERTA 

Droit constitutionnel — Charte des droits — Justice 
fondamentale — Droit d un proces equitable — Droit a 
une defense pleine et entiere — Droit a la vie privee — 

’Le juge Cory n'a pas pris part au jugement. 


1999 CanLII 637 (SCC) 





[1999] 3 R.C.S. 


R. C. MILLS 


669 


equality — Sexual offences — Production of records to 
accused — Balancing of rights and interests: privacy, 
equality and full answer and defence — Whether Crimi¬ 
nal Code provisions dealing with production of records 
in sexual offence proceedings infringing ss. 7 and 11(d) 
of Charter — If so, whether infringement justified — 
Whether constitutional challenge premature — Cana¬ 
dian Charter of Rights and Freedoms, ss. 1, 7, 8, 11(d), 
15 — Criminal Code, R.S.C., 1985, c. C-46, ss. 278.1 to 

278.91. 


Criminal law — Sexual offences — Production of 
records to accused — Whether Criminal Code provi¬ 
sions dealing with production of records in sexual 
offence proceedings unconstitutional — Canadian Char¬ 
ter of Rights and Freedoms, ss. 1, 7, 8, 11(d), 15 — 
Criminal Code, R.S.C., 1985, c. C-46, ss. 278.1 to 

278.91. 


The accused was charged with one count of sexual 
assault and one count of unlawful sexual touching. On 
the scheduled day of the trial, the Crown provided the 
accused with a statement of the complainant L.C. Coun¬ 
sel for the accused also obtained partial disclosure of 
therapeutic records and notes relating to the complain¬ 
ant that were in the possession of a counselling organi¬ 
zation. Counsel for the accused later sought production 
of records relating to the complainant held by a psychia¬ 
trist and a child and adolescent services association. The 
trial judge then informed the parties that on May 12, 
1997, Bill C-46 was proclaimed into force and amended 
the Criminal Code to include ss. 278.1 to 278.91, which 
deal with the production of records in sexual offence 
proceedings. The accused brought a constitutional chal¬ 
lenge attacking the validity of these provisions on the 
basis that they violated ss. 7 and 11 (d) of the Canadian 
Charter of Rights and Freedoms. The trial judge con¬ 
cluded that the new Criminal Code provisions infringed 
the accused’s rights under ss. 7 and 11 (d) of the Charter 
and, in a separate judgment, ruled that the impugned 
provisions were not saved by s. 1 of the Charter. 


Held (Lamer C.J. dissenting in part): The appeal 
should be allowed. Sections 278.1 to 278.91 of the 
Criminal Code are constitutional. 


Droit a I’egalite — Infractions d’ordre sexuel — Com¬ 
munication de dossiers d /’accuse — Evaluation de 
droits et d’interets en matiere de vie privee, d'egalite et 
de defense pleine et entiere — Les dispositions du Code 
criminel qui concernent la communication de dossiers 
dans des poursuites relatives d une infraction d’ordre 
sexuel portent-elles atteinte aux art. 7 et lid) de la 
Charte? — Dans l ’affirmative, cette atteinte est-elle jus- 
tijiee? — La contestation constitutionnelle est-elle pre- 
maturee? — Charte canadienne des droits et libertes, 
art. 1, 7, 8, lid), 15 — Code criminel, L.R.C. (1985), 
ch. C-46, art. 278.1 d 278.91. 

Droit criminel — Infractions d’ordre sexuel — Com¬ 
munication de dossiers d l ’accuse — Les dispositions du 
Code criminel qui concernent la communication de dos¬ 
siers dans des poursuites relatives d une infraction d’or¬ 
dre sexuel sont-elles inconstitutionnelles? — Charte 
canadienne des droits et libertes, art. 1, 7, 8, lid), 15 — 
Code criminel, L.R.C. (1985), ch. C-46, art. 278.1 d 

278.91. 

L’accuse devait repondre a un chef degression 
sexuelle et a un chef d’attouchements sexuels illicites. A 
la date prevue pour la tenue du proces, le ministere 
public a remis a l’accuse une declaration de la plai- 
gnante L.C. L’avocat de l’accuse a aussi obtenu une 
communication partielle des dossiers therapeutiques et 
des notes relatives a la plaignante qui etaient en la pos¬ 
session d’un organisme de consultation. Par la suite, 
l’avocat de l’accuse a demande la communication de 
dossiers relatifs a la plaignante qui etaient en la posses¬ 
sion d’un psychiatre et d’une association offrant des ser¬ 
vices aux enfants et aux adolescents. Le juge du proces 
a alors informe les parties que le projet de loi C-46 (ci- 
apres «loi C-46») etait entre en vigueur le 12 mai 1997 
et qu’il modifiait le Code criminel en y ajoutant les 
art. 278.1 a 278.91, qui concernent la communication de 
dossiers dans des poursuites relatives a une infraction 
d’ordre sexuel. L’accuse a conteste la constitutionnalite 
de ces dispositions en faisant valoir qu’elles violaient 
Part. 7 et l’al. 1 Id) de la Charte canadienne des droits et 
libertes. Le juge du proces a conclu que les nouvelles 
dispositions du Code criminel portaient atteinte aux 
droits garantis a Paccuse par l’art. 7 et l’al. 11 d) de la 
Charte et il a decide, dans un jugement distinct, que les 
dispositions attaquees n’etaient pas sauvegardees par 
Particle premier de la Charte. 

Arret (le juge en chef Lamer est dissident en partie): 
Le pourvoi est accueilli. Les articles 278.1 a 278.91 du 
Code criminel sont conformes a la Constitution. 
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Per L’Heureux-Dube, Gonthier, McLachlin, 
Iacobucci, Major, Bastarache and Binnie JJ.: To chal¬ 
lenge the constitutionality of the impugned legislation, 
the accused need not prove that the legislation would 
probably violate his right to make full answer and 
defence. It is sufficient that he establish that the legisla¬ 
tion is unconstitutional in its general effect. In determin¬ 
ing whether a constitutional challenge is premature, one 
must ask whether the record provides sufficient facts to 
permit a court to adjudicate properly the issues raised. 
The record in this case contains sufficient facts to 
resolve the issues posed by the present appeal and the 
constitutional challenge is therefore not premature. A 
determination that the legislation at issue in this appeal 
is unconstitutional in its general effect involves an 
assessment of its effects under reasonable hypothetical 
circumstances. 

Although the procedure governing the production of 
private records of complainants in sexual assault pro¬ 
ceedings set out in Bill C-46 differs significantly from 
the O’Connor regime, it does not follow that Bill C-46 
is unconstitutional. Parliament may build on the Court’s 
decision, and develop a different scheme as long as it 
meets the required constitutional standards. A posture of 
respect towards Parliament has been adopted by the 
courts. The relationship between the courts and the leg¬ 
islature should be one of dialogue. The courts do not 
hold a monopoly on the protection and promotion of 
rights and freedoms. Parliament also plays a role in this 
regard and is often able to act as a significant ally for 
vulnerable groups, especially in the context of sexual 
violence. While it is the role of the courts to specify 
constitutional standards, there may be a range of permis¬ 
sible regimes that can meet these standards. In adopting 
Bill C-46, Parliament sought to recognize the prevalence 
of sexual violence against women and children and its 
disadvantageous impact on their rights, to encourage the 
reporting of incidents of sexual violence, to recognize 
the impact of the production of personal information on 
the efficacy of treatment, and to reconcile fairness to 
complainants with the rights of the accused. Parliament 
may also be understood to be recognizing “horizontal” 
equality concerns, where women’s inequality results 
from the acts of other individuals and groups rather than 
the state. 


At issue in the present case is whether the procedure 
established in Bill C-46 violates the principles of funda¬ 
mental justice. Two principles of fundamental justice 
seem to conflict: the right to full answer and defence 


Les juges L’Heureux-Dube, Gonthier, McLachlin, 
Iacobucci, Major, Bastarache et Binnie: Pour contester 
la constitutionnalite de la mesure legislative en cause, 
Taccuse n’a pas a prouver qu’elle porterait vraisembla- 
blement atteinte a son droit a une defense pleine et 
entiere. II lui suffit d’etablir que cette mesure legislative 
est inconstitutionnelle sur le plan de son incidence gene- 
rale. Pour determiner si une contestation constitution- 
nelle est prematuree, il faut se demander si le dossier 
contient suffisamment de faits pour permettre au tribu¬ 
nal de bien trancher les questions soulevees. En l’es- 
pece, le dossier contient suffisamment de faits pour tran¬ 
cher les questions soulevees par le pourvoi et la 
contestation constitutionnelle n’est done pas prematuree. 
Pour determiner si la mesure legislative en cause dans le 
present pourvoi est inconstitutionnelle sur le plan de son 
incidence generate, il faut en evaluer les effets dans des 
circonstances hypothetiques raisonnables. 

Bien que la procedure que la loi C-46 etablit relative- 
ment a la communication des dossiers prives de plai- 
gnants dans des procedures en matiere degression 
sexuelle differe sensiblement du regime prevu par l’arret 
O’Connor, il ne s’ensuit pas que la loi C-46 est inconsti¬ 
tutionnelle. Le legislateur peut s’inspirer de la decision 
de la Cour et concevoir un regime different pourvu qu’il 
respecte les normes constitutionnelles requises. Les tri- 
bunaux ont adopte une attitude de respect envers le 
legislateur. Les rapports entre les tribunaux et le legisla¬ 
teur doivent etre caracterises par le dialogue. Les tribu¬ 
naux n’ont pas le monopole de la protection et de la pro¬ 
motion des droits et libertes. Le legislateur joue 
egalement un role a cet egard et il est souvent en mesure 
de faire fonction d’allie important pour les groupes vul- 
nerables, particulierement dans le contexte de la vio¬ 
lence sexuelle. Bien qu’il appartienne aux tribunaux de 
preciser les normes constitutionnelles, il peut y avoir 
une gamme de regimes acceptables qui y satisfont. En 
adoptant la loi C-46, le legislateur a cherche a recon- 
naitre la frequence des agressions sexuelles contre les 
femmes et les enfants ainsi que leurs effets nefastes sur 
leurs droits, a encourager la denonciation des cas de vio¬ 
lence sexuelle, a reconnaitre l’incidence de la communi¬ 
cation de renseignements personnels sur l’efficacite des 
traitements et a concilier l’equite pour le plaignant avec 
les droits de l’accuse. On peut aussi considerer que le 
legislateur reconnait des soucis d’egalite «horizontale» 
lorsque l’inegalite des femmes resulte d’actes accomplis 
par d’autres personnes et groupes plutot que par l’Etat. 

La question qui se pose en l’espece est de savoir si la 
procedure etablie par la loi C-46 viole les principes de 
justice fondamentale. Deux principes de justice fonda- 
mentale semblent entrer en conflit: le droit a une 
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and the right to privacy. Neither right may be defined in 
such a way as to negate the other and both sets of rights 
are informed by the equality rights at play in this con¬ 
text. No single principle is absolute and capable of 
trumping the others; they must all be defined in light of 
competing claims. A contextual approach to the inter¬ 
pretation of rights should be adopted as they often 
inform, and are informed by, other rights at issue in the 
circumstances. It is important, however, to distinguish 
between balancing the principles of fundamental justice 
under s. 7 and balancing interests under s. 1 of the 
Charter. The issue under s. 7 is the delineation of the 
boundaries of the rights in question whereas under s. 1 
the question is whether the violation of these boundaries 
may be justified. In this context, the right to make full 
answer and defence, the right to privacy, and the right to 
equality must be defined. 


The right of an accused to make full answer and 
defence is crucial to ensuring that the innocent are not 
convicted. In the context of records production, it is 
important not to place the accused in a Catch-22 situa¬ 
tion as often the accused may be in the difficult position 
of making submissions regarding the importance to full 
answer and defence of records that he or she has not 
seen. The accused’s right to make full answer and 
defence must be understood in light of other principles 
of fundamental justice which may embrace interests and 
perspectives beyond those of the accused. In this con¬ 
text, full answer and defence does not include the right 
to evidence that would distort the search for truth inher¬ 
ent in the trial process. 

An order for the production of records made pursuant 
to ss. 278.1 to 278.91 of the Criminal Code is a seizure 
within the meaning of s. 8 of the Charter. The reasona¬ 
ble expectation of privacy or right to be left alone by the 
state protected by s. 8 includes the ability to control the 
dissemination of confidential information. Privacy is 
also necessarily related to many fundamental human 
relations. The therapeutic relationship is one that is 
characterized by trust, an element of which is confiden¬ 
tiality. The protection of the complainant’s reasonable 
expectation of privacy in her therapeutic records pro¬ 
tects the therapeutic relationship and the mental integ¬ 
rity of complainants and witnesses. Security of the per¬ 
son is violated by state action interfering with an 
individual’s mental integrity. Therefore, in cases where 
a therapeutic relationship is threatened by the disclosure 
of private records, security of the person and not just 
privacy is implicated. The right to privacy is one which 


defense pleine et entiere et le droit a la vie privee. 
Aucun de ces droits ne saurait etre defini de maniere a 
annuler l’autre, et les deux reposent sur le droit a l’ega- 
lite qui est en jeu dans le present contexte. Aucun de ces 
principes n’est absolu et n’est susceptible de l’emporter 
sur les autres; ils doivent tous etre definis a la lumiere 
de revendications opposees. II y a lieu de donner a ces 
droits une interpretation fondee sur le contexte parce 
qu’ils sous-tendent ou s’inspirent souvent d’autres droits 
en cause dans les circonstances. II importe, cependant, 
d’etablir une distinction entre 1’evaluation des principes 
de justice fondamentale au sens de Tart. 7 et revalua¬ 
tion d’interets fondee sur T article premier de la Charte. 
La question qui se pose en vertu de l’art. 7 est celle de la 
delimitation des droits en question tandis que la question 
qui se pose en vertu de T article premier est de savoir si 
le non-respect de ces limites peut etre justifie. Les droits 
a une defense pleine et entiere, a la vie privee et a Lega¬ 
lity doivent etre definis dans ce contexte. 

Le droit d’un accuse a une defense pleine et entiere 
est crucial pour eviter qu’un innocent ne soit declare 
coupable. Dans le contexte de la communication de dos¬ 
siers, il est important de ne pas placer l’accuse dans une 
situation sans issue, car souvent il peut se trouver dans 
la situation delicate ou il doit presenter des observations 
concemant l’importance, aux fins d’assurer une defense 
pleine et entiere, de dossiers qu’il n’a pas vus. Le droit 
de l’accuse a une defense pleine et entiere doit etre 
interprete en fonction des autres principes de justice 
fondamentale qui peuvent englober des interets et des 
points de vue autres que ceux de l’accuse. Dans ce con¬ 
texte, le droit a une defense pleine et entiere n’inclut pas 
le droit a des elements de preuve qui fausseraient la 
recherche de la verite inherente au processus judiciaire. 

Une ordonnance de communication de dossiers fon¬ 
dee sur les art. 278.1 a 278.91 du Code criminel est une 
saisie au sens de l’art. 8 de la Charte. L’attente raison- 
nable en matiere de protection de la vie privee ou le 
droit de ne pas etre importune par l’Etat que garantit 
Tart. 8 comporte la capacite de controler la diffusion de 
renseignements confidentiels. La vie privee est aussi 
necessairement liee a de nombreux rapports humains 
fondamentaux. La relation therapeutique est caracterisee 
par la confiance, dont un element est la confidentiality. 
La protection de l’attente raisonnable du plaignant quant 
au respect du caractere prive de ses dossiers therapeu- 
tiques preserve la relation therapeutique et 1’integrity 
mentale des plaignants et des temoins. L’action de l’Etat 
qui nuit a l’integrite mentale d’une personne porte 
atteinte a la security de cette demiere. Par consequent, 
dans les affaires ou une relation therapeutique est com¬ 
promise par la communication de dossiers prives, il y va 
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may be limited as reasonable searches and seizures are 
permitted by s. 8 of the Charter. Given that s. 8 
addresses a particular application of the principles of 
fundamental justice it may be inferred that a reasonable 
search or seizure is consistent with the principles of fun¬ 
damental justice and accommodates both the accused’s 
ability to make full answer and defence and the com¬ 
plainant’s privacy right. The accused will have no right 
to the records in question insofar as they contain infor¬ 
mation that is either irrelevant or would serve to distort 
the search for truth. On the other hand, the accused’s 
right must prevail where the lack of disclosure or pro¬ 
duction of the record would render him unable to make 
full answer and defence. Between these extremes lies a 
spectrum of possibilities regarding where to strike a bal¬ 
ance between these competing rights in any particular 
context. Full answer and defence will be more centrally 
implicated where the information contained in a record 
is part of the case to meet or where its potential proba¬ 
tive value is high. Privacy rights will be most directly at 
stake where a record concerns aspects of one’s individ¬ 
ual identity or where confidentiality is crucial to a thera¬ 
peutic or trust-like relationship. 


Equality concerns must also inform the contextual 
circumstances in which the rights of full answer and 
defence and privacy will come into play. An apprecia¬ 
tion of myths and stereotypes in the context of sexual 
violence is essential to delineate properly the boundaries 
of full answer and defence. An appreciation of the 
equality dimensions of record production in cases con¬ 
cerning sexual violence highlights the need to balance 
privacy and full answer and defence in a manner that 
fully respects the privacy interests of complainants. 


The definition of the records subject to Bill C-46 is 
not overly broad as the legislation only applies to 
records in which there is a reasonable expectation of pri¬ 
vacy. The legislation is therefore consistent with the 
definition of privacy rights under s. 8 of the Charter. 
Documents falling within the ambit of Bill C-46 may or 
may not be ordered to be disclosed to the accused pursu¬ 
ant to the legislative regime. It is therefore the proce¬ 
dures established by Bill C-46 and not the spectrum of 


de la securite de la personne en cause et non seulement 
de sa vie privee. Le droit a la vie privee est un droit qui 
peut etre limite etant donne que Tart. 8 de la Charte per- 
met les fouilles, perquisitions et saisies non abusives. 
Etant donne que Tart. 8 vise une application particuliere 
des principes de justice fondamentale, on peut en 
deduire qu’une fouille, perquisition ou saisie non abu¬ 
sive est conforme aux principes de justice fondamentale 
et tient compte a la fois de la capacite de l’accuse de 
presenter une defense pleine et entiere, et du droit a la 
vie privee du plaignant. L’accuse n’a pas droit aux dos¬ 
siers en cause dans la mesure ou ils contiennent des ren- 
seignements qui ne sont pas pertinents ou qui contribue- 
raient a fausser la recherche de la verite. Par contre, le 
droit de Taccuse doit Temporter lorsque Tomission de 
communiquer le dossier le rend incapable de presenter 
une defense pleine et entiere. II existe, entre ces 
extremes, un eventail de possibilites quant a l’equilibre 
a atteindre entre ces droits opposes dans un contexte 
particulier. Le droit a une defense pleine et entiere est 
implique plus directement si les renseignements conte- 
nus dans un dossier font partie de la preuve du ministere 
public ou si leur valeur probante est elevee. Le droit a la 
vie privee est le plus directement touche lorsqu’un dos¬ 
sier porte sur des aspects de Tidentite d’une personne ou 
lorsque la confidentialite est essentielle a une relation 
therapeutique ou a une autre relation egalement fondee 
sur la confiance. 

Des soucis d’egalite doivent aussi sous-tendre les cir- 
constances factuelles dans lesquelles le droit a une 
defense pleine et entiere et le droit a la vie privee entrent 
en jeu. Une appreciation des mythes et des stereotypes 
dans le contexte de la violence sexuelle est essentielle 
pour bien delimiter le droit a une defense pleine et 
entiere. Une appreciation des repercussions, sur le plan 
de l’egalite, de la communication des dossiers dans des 
affaires de violence sexuelle fait ressortir la necessite 
d’etablir un equilibre entre la vie privee et la defense 
pleine et entiere d’une maniere qui respecte pleinement 
les interets en matiere de vie privee des plaignants. 

La definition des dossiers vises par la loi C-46 n’est 
pas trop large etant donne que cette mesure legislative 
ne s’applique qu’aux dossiers pour lesquels il existe une 
attente raisonnable en matiere de protection de la vie 
privee. La mesure legislative est done compatible avec 
la definition des droits en matiere de vie privee garantis 
par Tart. 8 de la Charte. Les documents qui relevent de 
la loi C-46 peuvent faire l’objet d’une ordonnance de 
communication a Taccuse, conformement au regime 
que cette loi etablit. C’est done la procedure etablie par 
la loi C-46, et non la gamme de dossiers soumis a cette 
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records subject to these procedures that will determine 
the fairness or constitutionality of the legislation. 

The mere fact that s. 278.2 of the Criminal Code pre¬ 
vents the automatic disclosure of all relevant and non- 
privileged information in the possession of the Crown 
does not deprive the accused of his right to full answer 
and defence. This provision does not by itself deny 
access to documents to which the defence is constitu¬ 
tionally entitled. It was open for Parliament to deter¬ 
mine what procedure was to be followed where third 
party records were in the possession of the Crown with¬ 
out the existence of an express waiver. Crown posses¬ 
sion or control of such records cannot be equated with a 
total loss of any reasonable expectation of privacy. 
Although the Crown can obtain private records through 
a search warrant or subpoena while the accused, in the 
absence of an express waiver, can only apply for the 
documents under Bill C-46, s. 278.2 of the Criminal 
Code does not provide the Crown with an unconstitu¬ 
tional advantage. It is constitutionally permissible for 
the Crown to be subject to different treatment, to differ¬ 
ent procedures, or even to end up with documents that 
the accused has not seen, as long as the accused can 
make full answer and defence and the trial is fundamen¬ 
tally fair. Any unfairness to the accused is offset by the 
provision that requires disclosure to the defence if the 
protection of the legislation is waived and the require¬ 
ment under s. 278.2(3) that the prosecutor notify the 
accused of the private documents in his or her posses¬ 
sion. A fully informed complainant may waive the pro¬ 
tection of the legislation by express declaration or by 
voluntarily providing records to the Crown. The fact 
that the Crown may possess documents that the accused 
has not seen does not violate s. 7 of the Charter as the 
remainder of Bill C-46 gives the accused sufficient 
access to all relevant documents. 


Section 278.3(4) of the Criminal Code , which lists a 
series of assertions that cannot on their own establish 
that a record is likely relevant, does not violate s. 7 of 
the Charter. The purpose of this provision is to prevent 
speculative and unmeritorious requests for production. It 
does not entirely prevent an accused from relying on the 
factors listed, but simply prevents reliance on bare 
assertions of the listed matters where there is no other 
evidence and they stand on their own. This provision 
prevents speculative myths, stereotypes, and generalized 
assumptions about sexual assault victims and classes of 


procedure, qui determine l’equite ou la constitutionna- 
lite de la mesure legislative. 

Le simple fait que Tart. 278.2 du Code criminel 
empeche la divulgation automatique de tout renseigne- 
ment pertinent non protege qui est en la possession du 
ministere public ne prive pas Faccuse de son droit a une 
defense pleine et entiere. Cette disposition ne refuse pas 
en soi Faeces aux documents auxquels la defense a droit 
suivant la Constitution. II etait loisible au legislateur de 
determiner la procedure a suivre lorsque des dossiers de 
tiers sont en la possession du ministere public en l’ab- 
sence de renonciation expresse. On ne saurait assimiler 
la possession ou le controle de tels dossiers par le minis¬ 
tere public a une perte totale de toute attente raisonnable 
en matiere de protection de la vie privee. Bien que le 
ministere public puisse obtenir des dossiers prives au 
moyen d’un mandat de perquisition ou d’un bref desi¬ 
gnation, alors qu’en Fabsence de renonciation expresse 
Faccuse ne peut que presenter une demande fondee sur 
la loi C-46 en vue d’obtenir ces documents, Fart. 278.2 
du Code criminel ne confere pas au ministere public un 
avantage inconstitutionnel. II est constitutionnellement 
acceptable que le ministere public fasse l’objet d’un 
traitement different, d’une procedure differente, ou 
meme qu’il se retrouve en possession de documents que 
Faccuse n’a pas vus, pourvu que Faccuse puisse presen¬ 
ter une defense pleine et entiere et que le proces soit 
fondamentalement equitable. Toute iniquite envers Fac¬ 
cuse est supprimee par la disposition qui prescrit la 
divulgation a la defense en cas de renonciation a la pro¬ 
tection de la mesure legislative et par l’exigence du 
par. 278.2(3) que le poursuivant informe l’accuse des 
documents prives qu’il a en sa possession. Un plaignant 
peut renoncer, en toute connaissance de cause, a la pro¬ 
tection de la mesure legislative au moyen d’une declara¬ 
tion expresse ou en remettant volontairement ses dos¬ 
siers au ministere public. Le fait que le ministere public 
puisse posseder des documents que Faccuse n’a pas vus 
ne contrevient pas a Fart. 7 de la Charte et les autres 
dispositions de la loi C-46 donnent a Faccuse un acces 
suffisant a tous les documents pertinents. 

Le paragraphe 278.3(4) du Code criminel, qui enu- 
mere une serie d’affirmations qui ne sont pas suscep- 
tibles en soi d’etablir qu’un dossier est vraisemblable- 
ment pertinent, ne contrevient pas a Fart. 7 de la Charte. 
Cette disposition a pour objet d’empecher les demandes 
de communication qui reposent sur la conjecture et qui 
sont mal fondees. Elle n’empeche pas totalement F ac¬ 
cuse d’invoquer les facteurs enumeres, mais ne fait que 
l’empecher d’invoquer de simples affirmations au sujet 
des questions enumerees, lorsqu’il n’y a pas d’autres 
elements de preuve et que ces facteurs doivent etre 
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records from forming the entire basis of an otherwise 
unsubstantiated order for production of private records. 
Where any one of the listed assertions is made and sup¬ 
ported by the required evidentiary and informational 
foundation, the trial judge remains the ultimate arbiter in 
deciding whether the likely relevance threshold is met. 


In s. 278.5(1) of the Criminal Code Parliament sup¬ 
plemented the “likely relevant” standard for production 
to the judge proposed in O’Connor with the further 
requirement that production be “necessary in the inter¬ 
ests of justice”. This new standard is the result of a 
lengthy consultation process and is a notable example of 
the dialogue between the judicial and legislative 
branches. Under the new provision a trial judge is 
required to consider the salutary and deleterious effects 
of production to the court on the accused’s right to make 
full answer and defence and on the rights to privacy and 
equality of the complainant or witness. Once likely rele¬ 
vance is established, the fact that a consideration of the 
rights and interests of those affected by production to 
the court might result in production not being ordered 
does not necessarily render the legislation unconstitu¬ 
tional. The non-disclosure of third party records with a 
high privacy interest that may contain relevant evidence 
will not compromise trial fairness where such non-dis¬ 
closure would not prejudice the accused’s right to full 
answer and defence. The criterion that production to the 
court be necessary in the interests of justice invests the 
trial judge with the discretion to consider the full range 
of rights and interests at issue before ordering produc¬ 
tion, in a manner scrupulously respectful of the require¬ 
ments of the Charter. If the judge concludes that it is 
necessary to examine the documents at issue in order to 
determine whether they should be produced to enable 
the accused to make full answer and defence, then pro¬ 
duction to the judge is necessary in the interests of jus¬ 
tice. Likewise if the judge is left uncertain about 
whether the production of the documents is necessary to 
make full answer and defence, then the judge should 
rule in favour of inspecting the document. 


In determining whether production is necessary in the 
interests of justice, the judge need not engage in a 


consideres en soi. Cette disposition empeche que les 
mythes, les stereotypes et les hypotheses generates au 
sujet des victimes degression sexuelle et des categories 
de dossiers ne constituent le seul fondement d’une 
ordonnance de communication de dossiers prives qui 
serait par ailleurs non justifiee. Lorsqu’une des affirma¬ 
tions enumerees est faite et qu’elle est etayee par les ele¬ 
ments de preuve ou les renseignements requis, le juge 
du proces demeure l’arbitre qui, en fin de compte, jouit 
du droit de decider si le seuil de la pertinence vraisem- 
blable est franchi. 

Au paragraphe 278.5(1) du Code criminel, le legisla¬ 
tes a complete la norme de la «pertinence probable» en 
matiere de communication au juge, qui avait ete propo- 
see dans Tarret O’Connor , par Texigence supplemen¬ 
tal que la communication «ser[ve] les interets de la 
justice». Cette nouvelle norme resulte d’un long proces¬ 
sus de consultation et est un exemple remarquable du 
dialogue entre le pouvoir judiciaire et le pouvoir legisla¬ 
te. En vertu de la nouvelle disposition, le juge du proces 
doit prendre en consideration les effets benefiques et 
prejudiciables de la communication au tribunal sur le 
droit de l’accuse a une defense pleine et entiere et sur 
les droits a la vie privee et a l’egalite du plaignant ou du 
temoin. Une fois que la pertinence vraisemblable est 
etablie, le fait que l’examen des droits et interets des 
personnes touchees par la communication au tribunal 
soit susceptible d’entrainer le refus d’ordonner la com¬ 
munication ne rend pas necessairement la mesure legis¬ 
lative inconstitutionnelle. La non-communication des 
dossiers de tiers qui font l’objet d’un interet eleve en 
matiere de vie privee et qui peuvent contenir des ele¬ 
ments de preuve pertinents ne compromet pas l’equite 
du proces lorsqu’elle ne prejudicie pas au droit de l’ac- 
cuse a une defense pleine et entiere. Le critere selon 
lequel la communication au tribunal doit servir les inte¬ 
rets de la justice confere au juge du proces le pouvoir 
discretionnaire de prendre en consideration, d’une 
maniere qui respecte scrupuleusement les exigences de 
la Charte, la gamine complete des droits et interets en 
cause avant d’ordonner la communication. Si le juge 
conclut qu’il est necessaire d’examiner les documents 
en cause pour determiner s’ils devraient etre commu¬ 
niques a l’accuse afin de lui pennettre de presenter une 
defense pleine et entiere, la communication au juge sert 
alors les interets de la justice. De meme, si le juge n’est 
pas certain que la communication des documents soit 
necessaire a la presentation d’une defense pleine et 
entiere, celui-ci doit alors decider d’examiner le docu¬ 
ment. 

Pour determiner si la communication sert les interets 
de la justice, le juge n’a pas a entreprendre une evalua- 
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conclusive and in-depth analysis of each of the factors 
listed in s. 278.5(2). The provision merely requires that 
the judge take these factors into account. Even at this 
early stage, the analysis required can have a sufficient 
evidentiary basis through Crown disclosure, defence 
witnesses, the cross-examination of Crown witnesses at 
both the preliminary inquiry and trial, and expert evi¬ 
dence. In addition to the evidentiary foundation of a 
case, considerations such as the nature of the records 
sought and the manner in which these records were 
taken will often provide trial judges with sufficient 
information to be able to consider and take into account 
the factors listed in s. 278.5(2) and fulfil the require¬ 
ments of s. 278.5(1). 


When determining whether production of part or all 
of the impugned record to the accused is necessary in 
the interests of justice under s. 278.7(1) of the Criminal 
Code, trial judges are only asked to take into account the 
factors listed in s. 278.5(2) and are not required to rule 
conclusively on each factor. Trial judges are also not 
required to determine whether factors relating to the pri¬ 
vacy and equality of the complainant or witness out¬ 
weigh factors relating to the accused’s right to full 
answer and defence. The inclusion of societal interest 
factors in the analysis does not alter the constitutional 
balance established in O ’Connor. The requirement that 
the judge consider the effect of the determination on the 
integrity of the trial process relates to whether the search 
for truth would be advanced by the production of the 
records in question or whether the material would intro¬ 
duce discriminatory biases and beliefs into the fact-find¬ 
ing process. The scheme created by Parliament permits 
judges to exercise wide discretion and consider a variety 
of factors in order to preserve the complainant’s privacy 
and equality rights to the maximum extent possible, and 
also ensure that the accused has access to the documents 
required to make full answer and defence. 


Per Lamer C.J. (dissenting in part): Although Bill 
C-46 complies with ss. 7 and 11 (d) of the Charter as it 
applies to the production of records in the possession of 
third parties, ss. 278.3(3)(6) and 278.5(l)(i>) of the 
Criminal Code infringe these Charter provisions as they 
apply to records in the Crown’s possession or control. 
Parliament was unquestionably free to fashion a legisla¬ 
tive scheme to address the issue of the procedure appli¬ 
cable to the production of records in the Crown’s pos¬ 
session in the absence of an express waiver. However, 


tion definitive et approfondie de chacun des facteurs 
enumeres au par. 278.5(2). La disposition exige simple- 
ment que le juge tienne compte de ces facteurs. Meme a 
cette etape initiate, T analyse requise peut etre etayee par 
un fondement probatoire suffisant etabli au moyen des 
documents et dossiers communiques par le ministere 
public, des temoins de la defense, du contre-interroga- 
toire des temoins du ministere public tant a l’enquete 
preliminaire qu’au proces, et au moyen d’une preuve 
d’expert. Outre le fondement probatoire d’une affaire, 
des elements comme la nature des dossiers demandes et 
la maniere dont ces dossiers ont ete constitues fourni- 
ront souvent au juge du proces suffisamment de rensei- 
gnements pour qu’il puisse prendre en consideration les 
facteurs enumeres au par. 278.5(2) et en tenir compte, et 
pour qu’il puisse satisfaire aux exigences du 
par. 278.5(1). 

Pour decider si la communication a l’accuse de la 
totalite ou d’une partie du dossier conteste sert les inte- 
rets de la justice, au sens du par. 278.7(1) du Code cri- 
minel, le juge du proces n’est requis que de tenir compte 
des facteurs enumeres au par. 278.5(2) et n’est pas tenu 
de se prononcer de facon definitive sur chacun de ceux- 
ci. II n’est pas non plus tenu de decider si les facteurs 
relatifs au droit a la vie privee et au droit a l’egalite du 
plaignant ou du ternoin l’emportent sur ceux concernant 
le droit de Taccuse a une defense pleine et entiere. L’in- 
clusion des facteurs de l’interet de la societe dans 
l’analyse ne modifie pas l’equilibre constitutionnel eta¬ 
bli dans l’arret O’Connor. L’exigence que le juge 
prenne en consideration l’effet de la decision sur l’inte- 
grite du processus judiciaire a trait a la question de 
savoir si la communication des dossiers en question 
favoriserait la recherche de la verite ou si les documents 
en cause introduiraient des prejuges et des croyances 
discriminatoires dans l’appreciation des faits. Le regime 
cree par le legislateur permet aux juges d’exercer un 
large pouvoir discretionnaire et d’examiner divers fac¬ 
teurs afin de preserver le plus possible les droits a la vie 
privee et a l’egalite du plaignant et de veiller a ce que 
Taccuse ait acces aux documents dont il a besoin pour 
presenter une defense pleine et entiere. 

Le juge en chef Lamer (dissident en partie): Bien que 
la loi C-46 soit conforme a Tart. 7 et a l’al. 11 cl) de la 
Charte en ce qui conceme la communication de dossiers 
en la possession de tiers, les al. 278.3(3)6) et 278.5(1)6) 
du Code criminel portent atteinte a ces dispositions de la 
Charte dans la mesure ou ils s’appliquent aux dossiers 
que le ministere public a en sa possession ou sous son 
controle. Le legislateur etait incontestablement libre 
d’etablir un regime legislatif pour traiter de la question 
de la procedure applicable a la communication de 
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the legislative means chosen are not impeccably consis¬ 
tent with ss. 7 and 11 (c/) of the Charter. The Crown’s 
constitutional and ethical duty to disclose all informa¬ 
tion in its possession reasonably capable of affecting the 
accused’s ability to raise a reasonable doubt flows from 
the right to make full answer and defence, which is itself 
a principle of fundamental justice protected by ss. 7 and 
1 \(d) of the Charter. The duty of disclosure is premised 
on the presumption that material in the Crown’s posses¬ 
sion has probative value. The requirement in Bill C-46 
that the accused must prove the relevance of records that 
form part of the case to meet is a serious incursion on 
the meaningful exercise of the right to make full answer 
and defence. By displacing the presumption of relevance 
and increasing the relevance threshold, ss. 278.3(3)(6) 
and 278.5(1)(6) of the Code give the Crown a distinct 
advantage over the defence, as it holds information that 
the accused must surmount a significant obstacle to 
obtain. These provisions therefore infringe the 
accused’s right to a fair trial. 


The infringement of ss. 7 and 11 (d) is not justified by 
s. 1 of the Charter. Sections 278.3(3)(6) and 278.5(1)(6) 
fail to protect the privacy and equality rights of com¬ 
plainants and witnesses in sexual assault trials in a man¬ 
ner that minimally impairs the right of an accused to 
make full answer and defence. The burden on the 
accused to demonstrate likely relevance is more intru¬ 
sive than reasonably necessary to achieve the important 
legislative goals. In addition, the risk of suppressing rel¬ 
evant evidence and of convicting an innocent person 
outweighs the salutary effects of the impugned provi¬ 
sions on privacy and equality rights. A combination of 
reading down and reading in new language is the most 
appropriate way to vindicate the Charter rights at issue. 
Sections 278.3(3)(6) and 278.5(1 )(Zj) should be read as 
not applying to records in the possession or control of 
the prosecutor in the proceedings. The existing princi¬ 
ples for Crown disclosure as enunciated in Stinchcombe 
and O’Connor would partially apply instead of those 
paragraphs, such that the Crown would have the oppor¬ 
tunity to show the trial judge that the documents are 
irrelevant or privileged. If the Crown is unable to dis¬ 
charge this burden, then the records should, to protect 
the complainant’s privacy rights, be disclosed to the trial 
judge rather than the accused if the trial judge is satis¬ 
fied that the other requirements in s. 278.5(1) and (2) are 
met. The second stage of the legislative regime — judi- 


dossiers en la possession du ministere public, en l’ab- 
sence de renonciation expresse. Toutefois, les moyens 
choisis par le legislateur ne sont pas irreprochablement 
compatibles avec Tart. 7 et l’al. 11 d) de la Charte. 
L’obligation constitutionnelle et deontologique qu’a le 
ministere public de divulguer a Taccuse tous les rensei- 
gnements dont il dispose et qui sont raisonnablement 
susceptibles d’influer sur la capacite de Taccuse de sou- 
lever un doute raisonnable decoule du droit a une 
defense pleine et entiere, qui est lui-meme un principe 
de justice fondamentale garanti par Tart. 7 et l’al. 11 d) 
de la Charte. L’obligation de divulgation est fondee sur 
la presomption que les documents en la possession du 
ministere public ont une valeur probante. L’exigence de 
la loi C-46 que l’accuse etablisse la pertinence de dos¬ 
siers qui font partie de la preuve du ministere public est 
une ingerence grave dans l’exercice utile du droit a une 
defense pleine et entiere. En remplacant la presomption 
de pertinence et en haussant le seuil de pertinence, les 
al. 278.3(3)6) et 278.5(1)6) du Code conferent au minis¬ 
tere public un net avantage sur la defense, etant donne 
qu’il detient des renseignements pour l’obtention des- 
quels l’accuse doit surmonter un obstacle important. Ces 
dispositions portent done atteinte au droit de l’accuse a 
un proces equitable. 

L’atteinte a l’art. 7 et a l’al. 11 d) n’est pas justifiee 
par l’article premier de la Charte. Les alineas 278.3(3)6) 
et 278.5(1)6) ne protegent pas les droits a la vie privee 
et a l’egalite des plaignants et des temoins dans des pro¬ 
ces en matiere degression sexuelle, d’une maniere qui 
porte le moins possible atteinte au droit de l’accuse a 
une defense pleine et entiere. L’obligation qui incombe 
a l’accuse de demontrer la pertinence vraisemblable est 
plus attentatoire qu’il est raisonnablement necessaire 
pour realiser les objectifs legislates importants dont il 
est question. En outre, le risque que des elements de 
preuve pertinents soient supprimes et qu’une personne 
innocente soit declaree coupable l’emporte sur les effets 
benefiques que les dispositions contestees peuvent avoir 
sur les droits a la vie privee et a l’egalite. Un melange 
d’interpretation attenuee et d’interpretation large est la 
meilleure fagon d’assurer la protection des droits garan- 
tis par la Charte qui sont en cause. Les alineas 
278.3(3)6) et 278.5(1)6) ne devraient pas etre interpretes 
comme ne s’appliquant pas aux dossiers en la posses¬ 
sion ou sous le controle du poursuivant. Les principes 
applicables a la divulgation par le ministere public, 
enonces dans les arrets Stinchcombe et O’Connor, s’ap- 
pliqueraient en partie au lieu de ces alineas, de sorte que 
le ministere public aurait la possibility de demontrer au 
juge du proces que les documents ne sont pas pertinents 
ou sont proteges. Si le ministere public est incapable de 
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cial examination of the documents to determine whether 
and to what extent they should be produced to the 
accused — would then proceed according to the criteria 
in ss. 278.6 to 278.91. 
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The following are the reasons delivered by 

The Chief Justice (dissenting in part) — The 
issue in this appeal is whether Bill C-46 (now S.C. 
1997, c. 30) strikes the appropriate constitutional 
balance between protecting the accused’s right to a 
fair trial and the privacy and equality rights of 
complainants and witnesses when an accused seeks 
access to their confidential records in sexual 
assault proceedings. While I agree with McLachlin 
and Iacobucci JJ.’s finding that Bill C-46 complies 
with ss. 7 and ll(c/) of the Canadian Charter of 
Rights and Freedoms as it applies to the production 
of records in the possession of third parties, I take 
a different view of the legislative regime’s 
approach to records in the hands of the Crown. In 
my opinion, Bill C-46’s treatment of records that 
form part of the case to meet tips the balance too 
heavily in favour of privacy to the detriment of the 
accused’s right to make full answer and defence. 


As my colleagues have explained, s. 278.2(2) of 
the Criminal Code, R.S.C., 1985, c. C-46, extends 
the application of the legislative scheme for the 
production of therapeutic records to documents in 
the Crown’s possession or control. If the com¬ 
plainant or witness expressly waives the protection 
of the legislation, then the records may be pro¬ 
duced to the accused as at common law according 
to the principles in R. v. Stincheombe, [1991] 3 
S.C.R. 326. 


Absent waiver, however, Bill C-46 requires the 
accused to submit to the same two-stage procedure 


David M. Paciocco, pour l’intervenant le Con- 
seil canadien des avocats de la defense. 

Sheilah Martin, c.r., pour l’intervenante 
l’Alberta Association of Sexual Assault Centres. 

Dale Gibson et Ritu Khullar, pour l’intervenant 
le Sexual Assault Centre of Edmonton. 

Version francaise des motifs rendus par 

Le Juge en CHEF (dissident en partie) — Le pre¬ 
sent pourvoi porte sur la question de savoir si le 
projet de loi C-46 (maintenant L.C. 1997, ch. 30) 
(ci-apres «loi C-46») etablit un juste equilibre 
constitutionnel entre la protection du droit de T ac¬ 
cuse a un proces equitable et celle des droits a la 
vie privee et a l’egalite des plaignants et des 
temoins quand l’accuse cherche a avoir acces a 
leurs dossiers confidentiels dans des poursuites 
relatives a une agression sexuelle. Bien que je sois 
d’accord avec la conclusion des juges McLachlin 
et Iacobucci que la loi C-46 est confonne a Tart. 7 
et a l’al. 1 Id) de la Charte canadienne des droits et 
libertes en ce qui conceme la communication de 
dossiers en la possession de tiers, j’adopte un point 
de vue different en ce qui a trait a la facon dont le 
regime legislatif aborde les dossiers en la posses¬ 
sion du ministere public. A mon avis, la fa$on dont 
la loi C-46 traite les dossiers qui font partie de la 
preuve du ministere public fait trap pencher la 
balance en faveur du droit a la vie privee au detri¬ 
ment du droit de Taccuse a une defense pleine et 
entiere. 

Comme l’ont explique mes collegues, le 
par. 278.2(2) du Code criminel, L.R.C. (1985), 
ch. C-46, etend le regime legislatif applicable a la 
communication de dossiers therapeutiques aux 
documents en la possession ou sous le controle du 
ministere public. Si le plaignant ou le temoin 
renonce expressement a la protection de la mesure 
legislative, les dossiers peuvent alors etre commu¬ 
niques a Taccuse conformement a la common law, 
selon les principes etablis dans l’arret R. c. 
Stincheombe, [1991] 3 R.C.S. 326. 

En l’absence de renonciation, la loi C-46 exige 
toutefois que Taccuse suive la meme procedure en 
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for production applicable to records held by third 
parties: disclosure to the trial judge and production 
to the accused. The first stage obliges the accused 
to establish that the record in the Crown’s posses¬ 
sion is “likely relevant to an issue at trial or to the 
competence of a witness to testify” (ss. 278.3(3)(b) 
and 278.5(1 )(/>)). The trial judge must also decide 
whether disclosure to the court is “necessary in the 
interests of justice” and consider the salutary and 
deleterious effects of production on the accused’s 
right to make full answer and defence, and on the 
complainant’s or witness’s right to privacy and 
equality (s. 278.5(1 )(c) and 278.5(2)). If the first 
step is satisfied, the second stage involves judicial 
inspection of the documents to determine whether 
and to what extent they should be produced to the 
accused (ss. 278.6 to 278.91). 


My colleagues observe that the majority in R. v. 
O’Connor , [1995] 4 S.C.R. 411, did not comment 
on the procedure applicable to the production of 
records which the Crown possesses in the absence 
of an express waiver. Parliament was unquestiona¬ 
bly free to fashion a legislative scheme to address 
this issue. I agree entirely with the appellant L.C.’s 
submission that the courts’ creation of a common 
law procedure for production does not curtail Par¬ 
liament’s jurisdiction to modify that scheme, par¬ 
ticularly after having the benefit of evaluating its 
impact. However, I cannot agree with my col¬ 
leagues that the legislative means chosen are 
impeccably consistent with ss. 7 and 11(d) of the 
Charter. 


As this Court maintained in Stinchcombe, supra, 
at p. 336, the right of an accused to make full 
answer and defence is a pillar of criminal justice 
on which we rely heavily to prevent the conviction 
of the innocent. It is a principle of fundamental 
justice protected by ss. 7 and 11(d) of the Charter. 
Flowing from the right to make full answer and 
defence is the Crown’s constitutional and ethical 
duty to disclose all information in its possession 


deux etapes applicable a la communication de dos¬ 
siers en la possession de tiers: communication au 
juge du proces et communication a l’accuse. A la 
premiere etape, Taccuse doit etablir que le dossier 
en la possession du ministere public est «vraisem- 
blablement pertinent quant a un point en litige ou a 
l’habilete d’un temoin a temoigner» (al. 278.3(3)/)) 
et 278.5(1 )b)). Le juge du proces doit egalement 
decider si la communication au tribunal «sert les 
interets de la justice» et prendre en consideration 
les effets benefiques et prejudiciables de la com¬ 
munication sur le droit de l’accuse a une defense 
pleine et entiere de meme que sur le droit a la vie 
privee et a l’egalite du plaignant ou du temoin 
(al. 278.5(l)c) et par. 278.5(2)). Si la premiere 
etape est franchie, la deuxieme etape comporte un 
examen des documents par le juge pour decider si 
et dans quelle mesure ils doivent etre commu¬ 
niques a l’accuse (art. 278.6 a 278.91). 

Mes collegues font remarquer que les juges 
majoritaires, dans 1’arret R. c. O’Connor, [1995] 4 
R.C.S. 411, n’ont pas fait de commentaires sur la 
procedure applicable a la communication de dos¬ 
siers en la possession du ministere public, en l’ab- 
sence de renonciation expresse. Le legislateur etait 
incontestablement libre d’etablir un regime legisla¬ 
te pour traiter de cette question. Je suis entiere - 
ment d’accord avec l’argument de l’appelante L.C. 
que l’etablissement par les tribunaux d’une proce¬ 
dure de common law en matiere de communication 
ne restreint pas le pouvoir du legislateur de modi¬ 
fier ce regime, particulierement apres avoir eu 
l’avantage d’en evaluer l’incidence. Cependant, je 
ne puis convenir avec mes collegues que les 
moyens choisis par le legislateur sont irreprocha- 
blement compatibles avec l’art. 7 et l’al. 1 Id) de la 
Charte. 

Comme notre Cour l’a maintenu dans l’arret 
Stinchcombe, precite, a la p. 336, le droit de l’ac- 
cuse a une defense pleine et entiere est un pilier de 
la justice criminelle, sur lequel nous comptons 
grandement pour empecher que des innocents 
soient declares coupables. II s’agit d’un principe de 
justice fondamentale garanti par l’art. 7 et 
l’al. 1 Id) de la Charte. Le droit a une defense 
pleine et entiere fait en sorte que le ministere 
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reasonably capable of affecting the accused’s abil¬ 
ity to raise a reasonable doubt concerning his inno¬ 
cence: R. v. Egger, [1993] 2 S.C.R. 451, at p. 466. 
This obligation is subject only to the Crown’s dis¬ 
cretion to withhold disclosure on the basis that the 
material is irrelevant or privileged. 


The duty of disclosure is premised on the pre¬ 
sumption that material in the Crown’s possession 
has probative value. The O’Connor majority 
endorsed this presumption at para. 12, where we 
surmised that “[gjenerally speaking, the Crown 
would not obtain possession or control of thera¬ 
peutic records unless the information the records 
contained was somehow relevant to the case 
against the accused.” This reasoning applies with 
even greater force, in my view, when the Crown 
seeks access to documents without the complain¬ 
ant’s cooperation, such as by way of a search war¬ 
rant. 


McLachlin and Iacobucci JJ. emphasize in their 
reasons that the Crown’s duty of disclosure is not 
absolute. The Charter entrenches the right to a fair 
trial, they maintain, not the best trial. The princi¬ 
ples of fundamental justice do not guarantee the 
most favourable procedures conceivable. All of 
this is true. However, in my respectful view my 
colleagues understate the importance of Crown 
disclosure to trial fairness. Disclosure of records in 
the Crown’s hands furthers the search for truth as 
it enables the defence to challenge the accuracy 
and cogency of the prosecution’s case. The 
accused’s ability to access relevant information 
that may ultimately deprive him of his liberty 
strikes at the very core of the principles of funda¬ 
mental justice. 


public a Tobligation constitutionnelle et deontolo- 
gique de divulguer a T accuse tous les renseigne- 
ments dont il dispose et qui sont raisonnablement 
susceptibles d’influer sur la capacite de Taccuse de 
soulever un doute raisonnable quant a sa culpabi- 
lite: R. c. Egger , [1993] 2 R.C.S. 451, a la p. 466. 
Cette obligation n’est assujettie qu’au pouvoir dis- 
cretionnaire du ministere public de refuser la 
divulgation pour le motif que les documents en 
cause ne sont pas pertinents ou qu’ils sont pro¬ 
teges. 

L’obligation de divulgation est fondee sur la 
presomption que les documents en la possession 
du ministere public ont une valeur probante. Au 
paragraphe 12 de Tarret O’Connor, les juges majo- 
ritaires ont approuve cette presomption en ces 
termes: «En regie generate, [le ministere public] 
n’obtiendrait pas la possession ou le controle des 
dossiers therapeutiques a moins que les renseigne- 
ments qu’ils contiennent n’aient quelque perti¬ 
nence relativement a la poursuite engagee contre 
l’accuse.» Ce raisonnement s’applique d’autant 
plus, a mon avis, quand le ministere public cherche 
a avoir acces a des documents sans la collaboration 
du plaignant comme, par exemple, au moyen d’un 
mandat de perquisition. 

Dans leurs motifs, les juges McLachlin et 
Iacobucci soulignent que Tobligation de divulga¬ 
tion du ministere public n’est pas absolue. La 
Charte consacre le droit a un proces equitable, 
affirment-ils, et non le droit au meilleur proces. 
Les principes de justice fondamentale ne garantis- 
sent pas les procedures les plus favorables que Ton 
puisse imaginer. Tout cela est vrai. J’estime cepen- 
dant que mes collegues minimisent l’importance 
que la divulgation par le ministere public revet 
pour l’equite du proces. La communication de dos¬ 
siers en la possession du ministere public favorise 
la recherche de la verite etant donne qu’elle permet 
a la defense de contester l’exactitude et la force de 
la preuve de la poursuite. La capacite de Taccuse 
d’avoir acces a des renseignements pertinents qui, 
en fin de compte, peuvent avoir pour effet de le 
priver de sa liberte est au cosur meme des principes 
de justice fondamentale. 
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The requirement in Bill C-46 that the accused 
must prove the relevance of records that form part 
of the case to meet is a serious incursion on the 
meaningful exercise of the right to make full 
answer and defence. Not only does the legislative 
scheme supplant the presumption of relevance, but 
it also raises the relevance bar. The standard of rel¬ 
evance which the accused must satisfy according 
to ss. 278.3(3)(b) and 278.5(1 )(b) — likely rele¬ 
vance to an issue at trial or to the competence of a 
witness to testify - is higher than that required for 
disclosure under a Stinchcombe application, which 
is whether the information “may be useful to the 
defence”: O’Connor, supra, at para. 22, and 
Stinchcombe, supra, at p. 345. 


Moreover, I do not agree with McLachlin and 
Iacobucci JJ.’s assertion that the notification 
requirement in s. 278.2(3) provides the accused 
with much assistance in establishing the likely rel¬ 
evance of a document in the Crown’s possession. 
I reiterate the concerns which the majority 
expressed in O’Connor, supra, at paras. 25-26, 
about placing an accused in the position of having 
to persuade the trial judge that documents are rele¬ 
vant without any knowledge of their contents. It 
will be difficult indeed for an accused to establish 
the likely relevance of a record which he knows to 
exist, but which he has never seen. By displacing 
the presumption of relevance and increasing the 
relevance threshold, ss. 278.3(3)(b) and 
278.5(l)(b) give the Crown a distinct advantage 
over the defence, as it holds information that the 
accused must surmount a significant obstacle to 
obtain. These provisions therefore infringe the 
accused’s right to a fair trial. 


Having found that ss. 278.3(3)(b) and 
278.5(l)(b) violate ss. 7 and ll(t/) of the Charter 
as they apply to records in the Crown’s possession, 
I must consider whether the infringement is a rea¬ 
sonable limit prescribed by law that is demonstra¬ 
bly justified in a free and democratic society. I am 
mindful that violations of s. 7 are rarely saved by 
s. 1: New Brunswick (Minister of Health and Com- 


L’exigence de la loi C-46 que Taccuse etablisse 
la pertinence de dossiers qui font partie de la 
preuve du ministere public est une ingerence grave 
dans l’exercice utile du droit a une defense pleine 
et entiere. Non seulement le regime legislatif rem- 
place-t-il la presomption de pertinence, mais 
encore il hausse egalement la barre de la perti¬ 
nence. La norme de pertinence a laquelle T accuse 
doit satisfaire selon les al. 278.3(3)b) et 278.5(1 )i>) 
— la pertinence vraisemblable quant a un point en 
litige ou a l’habilete d’un temoin a temoigner — 
est plus elevee que celle requise pour la divulga¬ 
tion en vertu d’une demande fondee sur Tarret 
Stinchcombe, soit «l’utilite» que ces renseigne- 
ments «peuvent avoir pour la defense»: O’Connor, 
precite, au par. 22, et Stinchcombe, precite, a la 
p. 345. 

Je ne suis pas d’accord non plus avec Taffinna- 
tion des juges McLachlin et Iacobucci que l’obli- 
gation d’informer imposee au par. 278.2(3) est 
d’une grande utilite a l’accuse pour ce qui est 
d’etablir la pertinence vraisemblable d’un docu¬ 
ment en la possession du ministere public. Je rei- 
tere la crainte exprimee par les juges majoritaires 
dans Tarret O’Connor, precite, aux par. 25 et 26, 
que Taccuse ne se voit force de convaincre le juge 
du proces de la pertinence de documents dont il ne 
connait pas le contenu. En fait, il sera difficile a 
Taccuse d’etablir la pertinence vraisemblable d’un 
dossier dont il connait l’existence, mais qu’il n’a 
jamais vu. En remplacant la presomption de perti¬ 
nence et en haussant le seuil de pertinence, les al. 
278.3(3)b) et 278.5(l)b) conferent au ministere 
public un net avantage sur la defense, etant donne 
qu’il detient des renseignements pour l’obtention 
desquels l’accuse doit surmonter un obstacle 
important. Ces dispositions portent done atteinte 
au droit de l’accuse a un proces equitable. 

Ayant conclu que les al. 278.3(3)6) et 278.5(1 )6) 
violent Tart. 7 et l’al. 11 d) de la Charte dans la 
mesure oil ils s’appliquent aux dossiers en la pos¬ 
session du ministere public, je dois examiner si 
cette violation constitue une limite raisonnable 
prescrite par une regie de droit, dont la justification 
peut se demontrer dans le cadre d’une societe libre 
et democratique. Je suis conscient que les viola- 
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munity Services) v. G. (J .). [1999] 3 S.C.R. 46, at 
para. 99. Iacobucci J. summarized the analytical 
framework applicable to s. 1 as follows in Egan v. 
Canada, [1995] 2 S.C.R. 513, at para. 182: 


A limitation to a constitutional guarantee will be sus¬ 
tained once two conditions are met. First, the objective 
of the legislation must be pressing and substantial. Sec¬ 
ond, the means chosen to attain this legislative end must 
be reasonable and demonstrably justifiable in a free and 
democratic society. In order to satisfy the second 
requirement, three criteria must be satisfied: (1) the 
rights violation must be rationally connected to the aim 
of the legislation; (2) the impugned provision must min¬ 
imally impair the Charter guarantee; and (3) there must 
be a proportionality between the effect of the measure 
and its objective so that the attainment of the legislative 
goal is not outweighed by the abridgement of the right. 

Without a doubt, Bill C-46 was adopted to 
address a pressing and substantial objective, which 
is the protection of the privacy and equality rights 
of complainants and witnesses in the context of 
sexual assault trials. The legislative scheme also 
rationally advances this important aim. In my 
opinion, however, ss. 278.3(3)(b) and 278.5(1 )(b) 
fail to protect those rights in a manner that mini¬ 
mally impairs the right of an accused to make full 
answer and defence. The requirement that the 
accused must demonstrate the likely relevance of 
records held by the Crown is more intrusive than 
reasonably necessary to achieve the legislative 
goals: see M. v. H, [1999] 2 S.C.R. 3, at para. 118. 
In addition, the risk of suppressing relevant evi¬ 
dence and of convicting an innocent person out¬ 
weighs the salutary effects of the impugned provi¬ 
sions on privacy and equality rights. I accordingly 
conclude that the violations are not justified by 
s. 1. 


While in my view ss. 278.3(3)(b) and 
278.5(l)(b) are unconstitutional as they apply to 
records in the Crown’s hands, I remain sensitive 


tions de Tart. 7 sont rarement validees par Particle 
premier: Nouveau-Brnnswick (Ministre de la Sante 
et des Services communautaires) c. G. (J.), [1999] 

3 R.C.S. 46, au par. 99. Dans l’arret Egan c. 
Canada, [1995] 2 R.C.S. 513, au par. 182, le juge 
Iacobucci a resume comme suit le cadre analytique 
applicable a Particle premier: 

L’atteinte a une garantie constitutionnelle sera validee a 
deux conditions. Dans un premier temps, l’objectif de la 
loi doit se rapporter a des preoccupations urgentes et 
reelles. Dans un deuxieme temps, le moyen utilise pour 
atteindre Pobjectif legislatif doit etre raisonnable et doit 
pouvoir se justifier dans une societe libre et democra- 
tique. Cette seconde condition appelle trois criteres: (1) 
la violation des droits doit avoir un lien rationnel avec 
Pobjectif legislatif, (2) la disposition contestee doit por¬ 
ter le moins possible atteinte au droit garanti par la 
Charte, et (3) il doit y avoir proportionnalite entre l’effet 
de la mesure et son objectif de sorte que Patteinte au 
droit garanti ne l’emporte pas sur la realisation de Pob¬ 
jectif legislatif. 

II n’y a pas de doute que la loi C-46 a ete adop- 11 
tee pour repondre a des preoccupations urgentes et 
reelles, a savoir la protection des droits a la vie pri- 
vee et a l’egalite des plaignants et des temoins 
dans des proces en matiere degression sexuelle. 

Le regime legislatif a egalement un lien rationnel 
avec cet objectif important. Cependant, j’estime 
que les al. 278.3(3)b) et 278.5(1 )b) ne protegent 
pas ces droits d’une maniere qui porte le moins 
possible atteinte au droit de Paccuse a une defense 
pleine et entiere. L’exigence que Paccuse 
demontre la pertinence vraisemblable de dossiers 
en la possession du ministere public est plus atten- 
tatoire qu’il est raisonnablement necessaire pour 
realiser les objectifs legislates: voir M. c. El., 
[1999] 2 R.C.S. 3, au par. 118. En outre, le risque 
que des elements de preuve pertinents soient sup- 
primes et qu’une personne innocente soit declaree 
coupable l’emporte sur les effets benefiques que 
les dispositions contestees peuvent avoir sur les 
droits a la vie privee et a l’egalite. Je conclus done 
que les violations ne sont pas justifies au sens de 
Particle premier. 

Bien que, a mon avis, les al. 278.3(3)6) et 12 
278.5( 1 )6) soient inconstitutionnels dans la mesure 
ou ils s’appliquent aux dossiers en la possession du 
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that the production of therapeutic records to the 
defence is injurious to a complainant’s privacy 
rights. Indeed, disclosure may be all the more 
invasive to a complainant’s dignity and psycholog¬ 
ical integrity when they are obtained by the Crown 
without her consent. 


In this regard, I emphasize that records which 
the Crown procures absent waiver would still be 
subject to the principles in Stinchcombe. The pros¬ 
ecution would be free to rebut the presumption that 
the documents are relevant. I remark in passing 
that this may be difficult for the Crown to accom¬ 
plish in respect of documents obtained pursuant to 
a search warrant, as in most cases the evidentiary 
basis upon which the warrant was secured will 
itself be disclosed. As with any Stinchcombe appli¬ 
cation, the Crown may likewise attempt to resist 
disclosure by demonstrating that the records are 
privileged. 


If the Crown is unable to discharge this burden, 
then the records should be disclosed to the trial 
judge rather than the accused (as they normally 
would under a Stinchcombe application), because 
of the privacy rights at stake, if the trial judge is 
satisfied that the other requirements in s. 278.5(1) 
and (2) are met. The second stage of the legislative 
regime — judicial examination of the documents 
to determine whether and to what extent they 
should be produced to the accused — would then 
proceed according to the criteria in ss. 278.6 to 
278.91, as explained by my colleagues. In my 
view, relieving the accused of the burden of show¬ 
ing relevance strikes a more appropriate balance 
between the various rights at stake. It removes a 
significant barrier to the accused’s ability to raise a 
reasonable doubt concerning his innocence while 
preserving a large measure of protection for the 
privacy and equality rights of complainants and 
witnesses. 


I turn last to a consideration of the appropriate 
remedy under s. 52(1) of the Constitution Act, 


ministere public, je demeure conscient que la com¬ 
munication de dossiers therapeutiques a la defense 
nuit au droit a la vie privee du plaignant. En fait, la 
communication peut etre d’autant plus domma- 
geable pour la dignite et l’integrite psychologique 
du plaignant quand le ministere public obtient les 
documents sans son consentement. 

A cet egard, je souligne que les dossiers que le 
ministere public obtient en l’absence de renoncia- 
tion sont toujours assujettis aux principes de l’arret 
Stinchcombe. La poursuite est libre de refuter la 
presomption de pertinence des documents. Je fais 
remarquer en passant que le ministere public peut 
avoir de la difficulte a le faire dans le cas de docu¬ 
ments obtenus conformement a un mandat de per¬ 
quisition, parce que, la plupart du temps, la preuve 
sur laquelle repose la delivrance du mandat aura 
elle-meme ete divulguee. Comme dans toute 
demande fondee sur T arret Stinchcombe, le minis¬ 
tere public peut de la meme facon essayer de s’op- 
poser a la communication de dossiers en demon- 
trant qu’ils sont proteges. 

Si le ministere public est incapable de s’acquit- 
ter de cette obligation et si le juge du proces est 
convaincu que les autres exigences des 
par. 278.5(1) et (2) sont remplies, les dossiers doi- 
vent alors etre communiques au juge du proces 
plutot qu’a Taccuse (comme ils le seraient norma- 
lement dans le cas d’une demande fondee sur l’ar¬ 
ret Stinchcombe), a cause du droit a la vie privee 
qui est en jeu. Comme l’expliquent mes collegues, 
la deuxieme etape du regime legislatif— l’examen 
par le juge des documents dans le but de decider si 
et dans quelle mesure ils doivent etre commu¬ 
niques a T accuse — se deroulerait alors conforme¬ 
ment aux criteres des art. 278.6 a 278.91. A mon 
avis, degager l’accuse de son obligation de demon- 
trer la pertinence permet d’etablir un equilibre plus 
juste entre les divers droits en jeu. Cela supprime 
un obstacle important a la capacite de Taccuse de 
soulever un doute raisonnable quant a sa culpabi- 
lite tout en maintenant une large mesure de protec¬ 
tion des droits a la vie privee et a l’egalite des plai- 
gnants et des temoins. 

J’examine enfin la question de la reparation 
qu’il convient d’accorder aux termes du par. 52(1) 
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1982. My finding of unconstitutionality is limited 
to two provisions of an otherwise complex legisla¬ 
tive scheme. I believe that a combination of read¬ 
ing down the sections and reading in new language 
is the most appropriate way to vindicate the 
Charter rights at play “while refraining from intru¬ 
sion into the legislative sphere beyond what is nec¬ 
essary”: R. v. Laba, [1994] 3 S.C.R. 965, at 
p. 1012, per Sopinka J. Sections 278.3(3 ){b) and 
278.5(1)(6) of the Criminal Code should therefore 
be interpreted such that they no longer apply to an 
application for the production of records in the 
Crown’s possession. Language along the following 
lines should be read into both ss. 278.3(3)(6) and 
278.5(1)(6): “unless the record is in the possession 
or control of the prosecutor in the proceedings, in 
which case this paragraph does not apply”. The 
principles for Crown disclosure enunciated in 
Stinchcombe and O ’Connor would partially apply 
instead of those paragraphs, such that the Crown 
would have the opportunity to show the trial judge 
that the documents are irrelevant or privileged. 


I would allow the appeal in part and answer the 
constitutional questions as follows: 

1. Do ss. 278.1 to 278.91 of the Criminal Code , R.S.C., 
1985, c. C-46, infringe s. 7 of the Canadian Charter 
of Rights and Freedoms ? 

Answer: Yes, in part. Sections 278.3(3)(6) and 
278.5(1)(6) infringe s. 7 of the Charter 
as they apply to records in the Crown’s 
possession or control. 


2. If so, is the infringement demonstrably justified in a 
free and democratic society? 

Answer: No. 

3. Do ss. 278.1 to 278.91 of the Criminal Code , R.S.C., 
1985, c. C-46, infringe s. 11(d) of the Canadian 
Charter of Rights and Freedoms ? 

Answer: Yes, in part. Sections 278.3(3)(6) and 
278.5(1)(6) infringe s. 11(d) of the 


de la Loi constitutionnelle de 1982. Ma conclusion 
a l’inconstitutionnalite se limite a deux disposi¬ 
tions d’un regime legislatif par ailleurs complexe. 
J’estime qu’un melange d’interpretation attenuee 
et d’interpretation large des dispositions est la 
meilleure faipon d’assurer la protection des droits 
garantis par la Charte qui sont en jeu, «sans empie- 
ter sur le domaine legislatif plus qu’il n’est neces- 
saire»: R. c. Laba, [1994] 3 R.C.S. 965, a la 
p. 1012, le juge Sopinka. Les alineas 278.3(3)6) et 
278.5(1)6) du Code criminel devraient done etre 
interprets de facon a ce qu’ils ne s’appliquent plus 
aux demandes de communication de dossiers en la 
possession du ministere public. Les alineas 
278.3(3)6) et 278.5(1)6) devraient etre consideres 
comme incluant une phrase du genre suivant: 
«a moins que le dossier ne soit en la possession ou 
sous le controle du poursuivant, auquel cas le pre¬ 
sent alinea ne s’applique pas». Les principes appli- 
cables a la divulgation par le ministere public 
enonces dans les arrets Stinchcombe et O ’Connor 
s’appliqueraient en partie au lieu de ces alineas, de 
sorte que le ministere public aurait la possibility de 
demontrer au juge du proces que les documents ne 
sont pas pertinents ou sont proteges. 

J’accueillerais le pourvoi en partie et je repon- 
drais ainsi aux questions constitutionnelles: 

1. Les articles 278.1 a 278.91 du Code criminel, L.R.C. 
(1985), ch. C-46, portent-ils atteinte a l’art. 7 de la 
Charte canadienne des droits et libertesl 

Reponse: Oui, en partie. Les alineas 278.3(3)6) et 
278.5(1)6) portent atteinte a l’art. 7 de 
la Charte dans la mesure ou ils s’appli¬ 
quent aux dossiers que le ministere 
public a en sa possession ou sous son 
controle. 

2. Si oui, s’agit-il d’une atteinte dont la justification 
peut se demontrer dans le cadre d’une societe libre et 
democratique? 

Reponse: Non. 

3. Les articles 278.1 a 278.91 du Code criminel, L.R.C. 
(1985), ch. C-46, portent-ils atteinte a l’al. 11 d) de la 
Charte canadienne des droits et libertesl 

Reponse: Oui, en partie. Les alineas 278.3(3)6) et 
278.5(1)6) portent atteinte a l’al. 11 d) 
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Charter as they apply to records in the 
Crown’s possession or control. 


4. If so, is the infringement demonstrably justified in a 

free and democratic society? 

Answer: No. 

The judgment of L’Heureux-Dube, Gonthier, 
McLachlin, Iacobucci, Major, Bastarache and 
Binnie JJ. was delivered by 

McLachlin and Iacobucci JJ. — 

I. Introduction 

The question of when accused persons should 
have access to private records of complainants and 
witnesses in sexual assault trials is a vexed one. 
This Court addressed this issue in R. v. O ’Connor, 
[1995] 4 S.C.R. 411. Following this decision, and 
a lengthy consultation process, Parliament 
reviewed the issue and drafted Bill C-46, (now 

5. C. 1997, c. 30) which came into force on May 
12, 1997 and amended the Criminal Code, R.S.C., 
1985, c. C-46. The issue in the present appeal is 
whether Bill C-46 is constitutional. The resolution 
of this appeal requires understanding how to define 
competing rights, avoiding the hierarchical 
approach rejected by this Court in Dagenais v. 
Canadian Broadcasting Corp., [1994] 3 S.C.R. 
835, at p. 877. On the one hand stands the 
accused’s right to make full answer and defence. 
On the other hand stands the complainant’s and 
witness’s right to privacy. Neither right may be 
defined in such a way as to negate the other and 
both sets of rights are infonned by the equality 
rights at play in this context. Underlying this ques¬ 
tion is the relationship between the courts and Par¬ 
liament when Parliament alters a judicially created 
common law procedure that already embodies 
Charter standards. 


de la Charte dans la mesure ou ils s’ap- 
pliquent aux dossiers que le ministere 
public a en sa possession ou sous son 
controle. 

4. Si oui, s’agit-il d’une atteinte dont la justification 
peut se demontrer dans le cadre d’une societe libre et 
democratique? 

Reponse: Non. 

Version fran 9 aise du jugement des juges 
L’Heureux-Dube, Gonthier, McLachlin, Iacobucci, 
Major, Bastarache et Binnie rendu par 

Les juges McLachlin et Iacobucci — 

I. Introduction 

La question de savoir dans quels cas les accuses 
devraient avoir acces aux dossiers prives des plai- 
gnants et des temoins dans des proces en matiere 
degression sexuelle est controversee. Notre Cour 
a aborde cette question dans R. c. O’Connor, 
[1995] 4 R.C.S. 411. A la suite de cet arret et d’un 
long processus de consultation, le legislateur a exa¬ 
mine la question et a redige le projet de loi C-46 
(maintenant L.C. 1997, ch. 30) (ci-apres «loi 
C-46» ou «Loi») qui est entre en vigueur le 12 mai 
1997 et qui a modifie le Code criminel, L.R.C. 
(1985), ch. C-46. II s’agit en l’espece de savoir si 
la loi C-46 est constitutionnelle. Pour trancher le 
present pourvoi, il faut savoir comment definir des 
droits opposes, en evitant la conception hierar- 
chique rejetee par notre Cour dans l’arret Dagenais 
c. Societe Radio-Canada, [1994] 3 R.C.S. 835, a la 
p. 877. II y a, d’une part, le droit de l’accuse a une 
defense pleine et entiere et, d’autre part, le droit du 
plaignant et du temoin a la protection de leur vie 
privee. Aucun de ces droits ne saurait etre defmi 
de maniere a annuler l’autre, et les deux reposent 
sur le droit a l’egalite qui est en jeu dans le present 
contexte. Cette question met en cause les rapports 
qui existent entre les tribunaux et le legislateur 
lorsque ce dernier modifie une procedure de com¬ 
mon law etablie par les tribunaux, qui incorpore 
deja des normes imposees par la Charte cana- 
dienne des droits et libertes. 
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II. Summary 

This appeal presents an apparent conflict among 
the rights to full answer and defence, privacy, and 
equality, all of which are protected by the Cana¬ 
dian Charter of Rights and Freedoms (ss. 7 and 
1 l(c/), s. 8, and s. 15, respectively). The underlying 
issue is what is required by the “principles of fun¬ 
damental justice” protected by s. 7. Bill C-46 
reflects Parliament’s effort at balancing these 
rights. Our task is to decide whether Parliament’s 
balance is a constitutional one. 

As a preliminary matter, we conclude that this 
appeal is not premature. While it is true that the 
accused did not actually make an application for 
records under Bill C-46, this does not deprive the 
Court of a sufficient basis to decide the issues 
raised in the appeal. 

As noted above, this Court has previously 
addressed the issue of disclosure of third party 
records in sexual assault proceedings: see 
O ’Connor, supra. However, it is important to keep 
in mind that the decision in O ’Connor is not nec¬ 
essarily the last word on the subject. The law 
develops through dialogue between courts and leg¬ 
islatures: see Vriend v. Alberta , [1998] 1 S.C.R. 
493. Against the backdrop of O’Connor, Parlia¬ 
ment was free to craft its own solution to the prob¬ 
lem consistent with the Charter. 


As this Court’s decision in Dagenais, supra, 
makes clear, Charter rights must be examined in a 
contextual manner to resolve conflicts between 
them. Therefore, unlike s. 1 balancing, where soci¬ 
etal interests are sometimes allowed to override 
Charter rights, under s. 7 rights must be defined so 
that they do not conflict with each other. The rights 
of full answer and defence, and privacy, must be 
defined in light of each other, and both must be 
defined in light of the equality provisions of s. 15. 


II. Resume 

Le present pourvoi fait ressortir un conflit appa- 18 
rent entre les droits a une defense pleine et entiere, 
a la vie privee et a l’egalite qui sont tous garantis 
par la Charte (art. 7 et al. 1 Id), art. 8 et 15, respec- 
tivement). La question sous-jacente est de savoir 
ce qu’exigent les «principes de justice fondamen- 
tale» garantis par Part. 7. La loi C-46 reflete la ten¬ 
tative du legislateur d’etablir un equilibre entre ces 
droits. Notre tache consiste a decider si 1’equilibre 
etabli par le legislateur est constitutionnel. 

A titre preliminaire, nous concluons que le pre- 19 
sent pourvoi n’est pas premature. Meme s’il est 
vrai qu’en realite l’accuse n’a presente aucune 
demande de dossiers fondee sur la loi C-46, la 
Cour a un motif suffisant de trancher les questions 
soulevees dans le pourvoi. 

Comme nous l’avons vu, notre Cour a deja 20 
aborde la question de la communication des dos¬ 
siers de tiers dans des procedures en matiere 
degression sexuelle: voir O’Connor, precite. II est 
cependant important de se rappeler que cet arret 
n’est pas necessairement defmitif sur ce point. 

L’evolution du droit passe par le dialogue entre les 
tribunaux et le legislateur: voir Vriend c. Alberta, 
[1998] 1 R.C.S. 493. Avec, comme toile de fond, 

1’arret O’Connor, le legislateur etait libre de con- 
cevoir sa propre solution au probleme, en confor¬ 
mity avec la Charte. 

Comme 1’arret Dagenais, precite, de notre Cour 
l’indique clairement, les droits garantis par la 
Charte doivent etre examines selon une methode 
contextuelle afm de resoudre les conflits qui exis¬ 
tent entre eux. Par consequent, a la difference de 
1’evaluation fondee sur Particle premier, ou on per- 
met parfois aux interets de la societe de l’emporter 
sur les droits garantis par la Charte, Part. 7 exige 
que les droits soient definis de maniere a ne pas 
entrer en conflit les uns avec les autres. Le droit a 
une defense pleine et entiere et le droit a la vie pri¬ 
vee doivent etre definis Pun par rapport a l’autre, 
et les deux doivent etre definis en fonction des dis¬ 
positions en matiere d’egalite contenues a Part. 15. 
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Turning to the legislation at issue in this appeal, 
we find it constitutional. It is undisputed that there 
are several important respects in which Bill C-46 
differs from the regime set out in O’Connor. 
However, these differences are not fatal because 
Bill C-46 provides sufficient protection for all rele¬ 
vant Charter rights. There are, admittedly, several 
provisions in the Bill that are subject to differing 
interpretations. However, in such situations we 
will interpret the legislation in a constitutional 
manner where possible: see Slaight Communica¬ 
tions Inc. v. Davidson, [1989] 1 S.C.R. 1038, at 
p. 1078. By so doing, we conclude that Bill C-46 is 
a constitutional response to the problem of produc¬ 
tion of records of complainants or witnesses in 
sexual assault proceedings. 


III. Proceedings and Judgments in the Court 
Below 

The appellant L.C. is the complainant in a crimi¬ 
nal proceeding in which the respondent, Brian 
Mills, has been charged with one count of sexual 
assault and one count of unlawful sexual touching. 
The offences are alleged to have occurred on 
July 12, 1995, when the appellant L.C. was 13 
years of age. 

The respondent elected to waive his right to a 
preliminary inquiry. On the scheduled day of the 
trial, October 4, 1996, the Crown provided the 
respondent with a second statement of the appel¬ 
lant L.C., dated September 29, 1996. Mr. Justice 
Jones adjourned the trial until January 28, 1997. 
On January 27, 1997, counsel for the respondent 
brought an application to have a new preliminary 
inquiry, arguing that the original preliminary 
inquiry was waived on the basis of the original 
witness statement, dated July 12, 1995, which dis¬ 
closed information alleged to be less substantial 
and serious than that provided in the second state¬ 
ment. Counsel for the respondent also sought full 
disclosure of all therapeutic records and notes 
relating to the appellant that were in the possession 
of a counselling organization known as 
“Changes”. 


Quant a la mesure legislative en cause dans le 
present pourvoi, nous la jugeons constitutionnelle. 
On ne conteste pas que la loi C-46 differe a maints 
egards importants du regime enonce dans 1’arret 
O’Connor. Ces differences ne sont toutefois pas 
fatales parce que la loi C-46 protege suffisamment 
tous les droits pertinents garantis par la Charte. 
Certes, plusieurs dispositions de cette loi font Tob- 
jet d’interpretations divergentes. Toutefois, le cas 
echeant, nous donnerons, si possible, a ces disposi¬ 
tions une interpretation conforme a la Constitution: 
voir Slaight Communications Inc. c. Davidson, 
[1989] 1 R.C.S. 1038, a la p. 1078. Ce faisant, 
nous concluons que la loi C-46 est une reponse 
constitutionnelle au probleme de la communication 
des dossiers de plaignants ou de temoins dans des 
procedures en matiere degression sexuelle. 

III. Procedures et jugements des tribunaux d’ins- 
tance inferieure 

L’appelante L.C. est la plaignante dans des pro¬ 
cedures criminelles ou l’intime, Brian Mills, doit 
repondre a un chef d’agression sexuelle et a un 
chef d’attouchements sexuels illicites. Les infrac¬ 
tions auraient ete commises le 12 juillet 1995, 
alors que l’appelante L.C. etait agee de 13 ans. 


L’intime a choisi de renoncer a son droit a une 
enquete preliminaire. A la date prevue pour la 
tenue du proces, soit le 4 octobre 1996, le minis- 
tere public lui a remis une deuxieme declaration de 
l’appelante L.C., qui etait datee du 29 septembre 
1996. Le juge Jones a ajoume le proces au 28 jan- 
vier 1997. Le 27 janvier 1997, l’avocat de l’intime 
a presente une demande de nouvelle enquete preli¬ 
minaire en faisant valoir que la renonciation a la 
premiere enquete preliminaire reposait sur la pre¬ 
miere declaration du temoin, datee du 12 juillet 
1995, dans laquelle, alleguait-il, les renseigne- 
ments divulgues etaient moins etoffes et moins 
importants que ceux foumis dans la seconde decla¬ 
ration. L’avocat de l’intime demandait egalement 
la communication complete de tous les dossiers 
therapeutiques et des notes relatives a l’appelante 
qui etaient en la possession d’un organisme de 
consultation connu sous le nom de «Changes». 
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In dismissing the application for a new prelimi¬ 
nary inquiry, Belzil J. held that the trial could not 
proceed until the application for production of 
third party records was dealt with. On the basis of 
O’Connor, he ordered that portions of various 
records be produced. 


On May 14, 1997, counsel for the respondent 
sought the production of records relating to the 
appellant held by a psychiatrist, Dr. Drew 
Bremness, and the Child and Adolescent Services 
Association. On May 16, 1997, Belzil J. advised 
the parties that on May 12, 1997, Bill C-46 was 
proclaimed into force and amended the Criminal 
Code to include ss. 278.1 to 278.91. On May 26, 
1997, counsel for the respondent forwarded corre¬ 
spondence to both Alberta Justice and the Federal 
Department of Justice advising that he intended to 
argue that the new amendments violated ss. 7 and 
11 (d) of the Charter. Belzil J. held that the respon¬ 
dent could proceed with his constitutional chal¬ 
lenge without first making an application for third 
party records under the new provisions, and 
granted full standing to intervene in respect of the 
constitutional challenge to both the Attorney Gen¬ 
eral of Canada and the appellant L.C. 


On September 18, 1997, Belzil J. concluded that 
the new Criminal Code provisions infringed ss. 7 
and 11(d) of the Charter ((1997), 56 Alta. L.R. 
(3d) 277 (Q.B.)). Belzil J. first dealt with the argu¬ 
ment that the respondent’s application was prema¬ 
ture since the accused had not been denied access 
to any records pursuant to the new provisions. Fie 
stated, at para. 12 of his reasons: “it would be 
grossly unfair to an accused to force an accused to 
make an application pursuant to legislation which 
according to the accused is unconstitutional”. Fur¬ 
thermore, given that the respondent is not allowed 
unfettered access to the records, he could never 
know whether his access under the new provisions 
would differ from that under the O ’Connor proce¬ 
dure. Accordingly, Belzil J. held that the respon¬ 
dent had the right to bring an application at this 


En rejetant la demande de nouvelle enquete pre- 23 
liminaire, le juge Belzil a conclu que le proces ne 
pourrait etre tenu que lorsque la demande de com¬ 
munication des dossiers de tiers aurait fait l’objet 
d’une decision. Se fondant sur Farret O’Connor, il 
a ordonne la communication d’extraits de divers 
dossiers. 

Le 14 mai 1997, l’avocat de l’intime a demande 
la communication de dossiers relatifs a l’appelante 
qui etaient en la possession d’un psychiatre, le 
D 1 Drew Bremness, et de la Child and Adolescent 
Services Association. Le 16 mai 1997, le 
juge Belzil a informe les parties que la loi C-46 
etait entree en vigueur le 12 mai 1997 et qu’elle 
modifiait le Code criminel en y ajoutant les 
art. 278.1 a 278.91. Le 26 mai 1997, l’avocat de 
F intime a fait parvenir au ministere de la Justice 
de 1’Alberta et au ministere de la Justice du 
Canada une lettre les informant qu’il comptait 
faire valoir que les nouvelles modifications contre- 
venaient a l’art. 7 et a l’al. lid) de la Charte. Le 
juge Belzil a decide que Fintime pouvait aller de 
l’avant avec sa contestation constitutionnelle sans 
d’abord presenter une demande de communication 
de dossiers de tiers fondee sur les nouvelles dispo¬ 
sitions, et il a accorde au procureur general du 
Canada et a l’appelante L.C. pleine qualite pour 
intervenir relativement a cette contestation consti¬ 
tutionnelle. 

Le 18 septembre 1997, le juge Belzil a conclu 27 
que les nouvelles dispositions du Code criminel 
portaient atteinte a Fart. 7 et a l’al. lid) de la 
Charte ((1997), 56 Alta. L.R. (3d) 277 (B.R.)). Le 
juge Belzil a d’abord examine l’argument selon 
lequel la demande de F intime etait prematuree 
puisque F accuse ne s’etait pas vu refuser Faeces a 
des dossiers en vertu des nouvelles dispositions. 

Il a dit, au par. 12 de ses motifs: [traduction] 

«il serait extremement inequitable pour un accuse 
de le forcer a presenter une demande fondee sur 
une mesure legislative qu’il juge inconstitution- 
nelle». De plus, etant donne que l’intime n’a pas 
un acces illimite aux dossiers, il ne pourrait jamais 
savoir si Faeces dont il beneficierait en vertu des 
nouvelles dispositions differait de celui auquel il a 
droit selon la procedure etablie dans F arret O ’Con- 
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time to determine the constitutionality of Bill 
C-46. 


After ruling that the application was not prema¬ 
ture, Belzil J. dealt with the constitutional claims. 
He characterized Bill C-46 as Parliament’s reac¬ 
tion to the majority decision in O’Connor. He held 
that, if propositions of law not accepted by the 
majority in O’Connor are found within Bill C-46, 
that should be a relevant consideration in deter¬ 
mining the constitutional validity of the legisla¬ 
tion. Moreover, if Bill C-46 materially alters the 
balance between privacy rights and the rights of an 
accused to a fair trial as enunciated by the majority 
in O ’Connor, this in and of itself gives rise to an 
argument that Bill C-46 is constitutionally invalid. 
In his view, there are five broad differences 
between Bill C-46 and O’Connor. 


(1) The broad definition of records in Bill C-46 
forces an accused to proceed with an appli¬ 
cation under the new Bill for each type of 
record, each of which must be supported by 
affidavits. 

(2) Notwithstanding that in O’Connor this 
Court specifically rejected the idea that ther¬ 
apeutic records will rarely be relevant, Bill 
C-46 restricts the type of evidence that an 
accused may place before a judge in support 
of an application for production of records 
by imposing a higher initial threshold on an 
accused to show likely relevance, compel¬ 
ling an accused to rely on the veracity of a 
complainant to determine on a preliminary 
inquiry whether such records exist. 


(3) Section 278.5(2) requires the trial judge to 
engage in a balancing exercise before exam¬ 
ining the records in question, requiring the 
trial judge to weigh important rights in a 
vacuum, and exacerbating the Catch-22 situ¬ 
ation identified in O’Connor. 


nor. Le juge Belzil a done conclu que Tintime 
avait le droit de presenter, a ce stade, une demande 
visant a determiner la constitutionnalite de la loi 
C-46. 

Apres avoir decide que la demande n’etait pas 
prematuree, le juge Belzil a examine les arguments 
fondes sur la Constitution. II a qualifie la loi C-46 
de reaction du legislateur a T arret majoritaire 
O 'Connor. II a conclu que, si on trouve dans la loi 
C-46 des propositions de droit qui ont ete rejetees 
par les juges majoritaires dans barret O’Connor, 
cela devrait constituer un facteur pertinent pour 
decider de la constitutionnalite de la mesure legis¬ 
lative en cause. De plus, si la loi C-46 modifie sen- 
siblement bequilibre entre le droit a la vie privee et 
le droit de l’accuse a un proces equitable, tel 
qu’enonce par les juges majoritaires dans 
O’Connor, cela pennet en soi de faire valoir 
qu’elle est inconstitutionnelle. Selon lui, il existe 
cinq grandes differences entre la loi C-46 et barret 
O ’Connor'. 

(1) La definition large du tenne «dossier» dans 
la loi C-46 force un accuse a presenter une 
demande fondee sur la nouvelle loi pour 
chaque type de dossier, chaque demande 
devant etre etayee par des affidavits. 

(2) Malgre le fait que, dans barret O’Connor, 
notre Cour ait expressement rejete l’idee 
que les dossiers therapeutiques sont rare- 
ment pertinents, la loi C-46 restreint le 
genre d’elements de preuve qu’un accuse 
peut presenter devant un juge pour etayer 
une demande de communication de dossiers, 
en imposant a l’accuse un critere prelimi- 
naire plus eleve auquel il doit satisfaire pour 
demontrer la pertinence vraisemblable, ce 
qui oblige un accuse a s’en remettre a la 
veracite du plaignant pour determiner, lors 
d’une enquete preliminaire, si de tels dos¬ 
siers existent. 

(3) Le paragraphe 278.5(2) oblige le juge du 
proces a proceder a une evaluation avant 
d’examiner les dossiers en question, ce qui 
le force a soupeser en vase clos des droits 
importants et ce qui aggrave la situation 
sans issue decrite dans barret O’Connor. 
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(4) Section 278.5(2) compels the trial judge to 
use factors specifically rejected by a major¬ 
ity of the Supreme Court of Canada, namely 
factors if), (g), and (/?). 

(5) Bill C-46 restricts the ability of the Crown 
to produce relevant records, weakening the 
Crown’s obligations under R. v. 
Stinchcombe, [1991] 3 S.C.R. 326. 


Belzil J. concluded that these differences sacri¬ 
ficed the balance of rights achieved by this Court 
in O’Connor by creating a presumption against 
disclosure and ranking privacy rights above the 
rights of an accused to a fair trial. Therefore, he 
held that Bill C-46 infringed the accused’s rights 
under ss. 7 and 11(d) of the Charter. 

In a separate judgment delivered on October 31, 
1997, Belzil J. ruled that Bill C-46 was not saved 
by s. 1 of the Charter ((1997), 56 Alta. L.R. (3d) 
301 (Q.B.)). None of the testimony justified exclu¬ 
sion of therapeutic records on the basis of detri¬ 
mental impacts, and the records might contain 
highly probative evidence. Belzil J. stated that no 
authority had been cited before him wherein this 
Court had ever sanctioned the use of s. 1 for a 
breach of the fundamental right to a fair trial. In 
his view, almost by definition an impairment of a 
fundamental right can never be demonstrably justi¬ 
fied in a free and democratic society. Belzil J. held 
that Bill C-46 is not a proportional response and 
does not constitute a minimal impairment of rights, 
but rather constitutes a substantial impairment of 
the fundamental right to a fair trial. He concluded 
that Bill C-46 could not be saved by s. 1 and 
should be struck down in its entirety. 


Leave to appeal was granted to the appellant 
L.C. by this Court. As our jurisprudence has estab¬ 
lished, a third party may challenge an interlocutory 
court order, issued by a superior court judge in 
criminal proceedings, by seeking leave to appeal to 


(4) Le paragraphe 278.5(2) oblige le juge du 
proces a utiliser des facteurs qui ont ete 
expressement rejetes par la Cour supreme 
du Canada a la majorite, a savoir les fac¬ 
teurs f), g) et h). 

(5) La loi C-46 limite la capacite du ministere 
public de communiquer des dossiers perti¬ 
nents, ce qui attenue les obligations qui lui 
incombent en vertu de l’arret R. c. 
Stinchcombe, [1991] 3 R.C.S. 326. 

Le juge Belzil a conclu que ces differences rom- 29 
paient l’equilibre entre les droits que notre Cour 
avait etabli dans l’arret O’Connor, en creant une 
presomption de non-divulgation et en situant le 
droit a la vie privee au-dessus du droit de l’accuse 
a un proces equitable. II a done statue que la loi 
C-46 portait atteinte aux droits garantis a l’accuse 
par l’art. 7 et l’al. 11 d) de la Charte. 

'if\ 

Dans un jugement distinct depose le 31 octobre 
1997, le juge Belzil a decide que la loi C-46 n’etait 
pas sauvegardee par l’article premier de la Charte 
((1997), 56 Alta. L.R. (3d) 301) (B.R.)). Aucun 
temoignage ne justifiait l’exclusion des dossiers 
therapeutiques pour cause d’effets prejudiciables, 
et les dossiers etaient susceptibles de contenir des 
elements de preuve tres probants. Le juge Belzil a 
dit qu’on ne lui avait cite aucun precedent ou notre 
Cour avait deja approuve le recours a l’article pre¬ 
mier pour une atteinte au droit fondamental a un 
proces equitable. II etait d’avis que, presque par 
definition, un droit fondamental ne peut jamais 
faire l’objet d’une atteinte dont la justification peut 
se demontrer dans le cadre d’une societe libre et 
democratique. Le juge Belzil a conclu que la loi 
C-46 constitue non pas une reponse proportion- 
nelle et une atteinte minimale a des droits, mais 
plutot une atteinte grave au droit fondamental a un 
proces equitable. II a decide que la loi C-46 ne 
pouvait pas etre sauvegardee par l’article premier 
et qu’elle devait etre annulee au complet. 

Notre Cour a accorde a l’appelante L.C. l’autori- 31 
sation de se pourvoir. Comme l’a etabli notre juris¬ 
prudence, un tiers peut contester une ordonnance 
interlocutoire rendue en matiere criminelle par un 
juge d’une cour superieure, en demandant l’autori- 
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this Court pursuant to s. 40 of the Supreme Court 
Act , R.S.C., 1985, c. S-26. See A. (L.L.) v. B. (A.), 
[1995] 4 S.C.R. 536; Dagenais, supra. 

IV. Relevant Constitutional and Legislative Provi¬ 
sions 

Canadian Charter of Rights and Freedoms 

7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental 
justice. 

8. Everyone has the right to be secure against unrea¬ 
sonable search or seizure. 

11. Any person charged with an offence has the right 


(d) to be presumed innocent until proven guilty 
according to law in a fair and public hearing by an 
independent and impartial tribunal; 

15. (1) Every individual is equal before and under the 
law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in particu¬ 
lar, without discrimination based on race, national or 
ethnic origin, colour, religion, sex, age or mental or 
physical disability. 

28. Notwithstanding anything in this Charter, the 
rights and freedoms referred to in it are guaranteed 
equally to male and female persons. 

Bill C-46 

An Act to amend the Criminal Code (production of 
records in sexual offence proceedings) 

WHEREAS the Parliament of Canada continues to be 
gravely concerned about the incidence of sexual vio¬ 
lence and abuse in Canadian society and, in particular, 
the prevalence of sexual violence against women and 
children; 


WHEREAS the Parliament of Canada recognizes that 
violence has a particularly disadvantageous impact on 
the equal participation of women and children in society 
and on the rights of women and children to security of 
the person, privacy and equal benefit of the law as guar- 


sation de se pourvoir devant notre Cour conforme- 
ment a l’art. 40 de la Loi sur la Cour supreme, 
L.R.C. (1985), ch. S-26. Voir A. (L.L.) c. B. (A.), 
[1995] 4 R.C.S. 536; Dagenais, precite. 

IV. Les dispositions constitutionnelles et legisla¬ 

tives pertinentes 

Charte canadienne des droits et libertes 

7. Chacun a droit a la vie, a la liberte et a la securite 
de sa personne; il ne peut etre porte atteinte a ce droit 
qu’en conformite avec les principes de justice fonda- 
mentale. 

8. Chacun a droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives. 

11. Tout inculpe a le droit: 


d) d’etre presume innocent tant qu’il n’est pas declare 
coupable, conformement a la loi, par un tribunal inde¬ 
pendant et impartial a Tissue d’un proces public et 
equitable; 

15. (1) La loi ne fait acception de personne et s’ap- 
plique egalement a tous, et tous ont droit a la meme pro¬ 
tection et au meme benefice de la loi, independamment 
de toute discrimination, notamment des discriminations 
fondees sur la race, Torigine nationale ou ethnique, la 
couleur, la religion, le sexe, l’age ou les deficiences 
mentales ou physiques. 

28. Independamment des autres dispositions de la pre¬ 
sente charte, les droits et libertes qui y sont mentionnes 
sont garantis egalement aux personnes des deux sexes. 

Loi C-46 

Loi modifiant le Code criminel (communication de dos¬ 
siers dans les cas d’infraction d’ordre sexuel) 

Attendu: 

que les cas de violence et d’exploitation sexuelles au 
sein de la societe canadienne continuent de preoccu- 
per serieusement le Parlement du Canada, et, en parti- 
culier, la frequence des agressions sexuelles contre les 
femmes et les enfants; 

que le Parlement du Canada reconnait que la violence 
a des effets particulierement nefastes sur les chances 
d’egalite des femmes et des enfants au sein de la 
societe et sur leurs droits a la securite de leur per¬ 
sonne, a la vie privee ou au meme benefice de la loi 
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anteed by sections 7, 8, 15 and 28 of the Canadian 
Charter of Rights and Freedoms', 

WHEREAS the Parliament of Canada intends to pro¬ 
mote and help to ensure the full protection of the rights 
guaranteed by the Canadian Charter of Rights and 
Freedoms for all, including those who are accused of, 
and those who are or may be victims of, sexual violence 
or abuse; 

WHEREAS the rights guaranteed by the Canadian 
Charter of Rights and Freedoms are guaranteed equally 
to all and, in the event of a conflict, those rights are to 
be accommodated and reconciled to the greatest extent 
possible; 

WHEREAS the Parliament of Canada wishes to 
encourage the reporting of incidents of sexual violence 
and abuse and to provide for the prosecution of offences 
within a framework of laws that are consistent with the 
principles of fundamental justice and that are fair to 
complainants as well as to accused persons; 

WHEREAS the Parliament of Canada recognizes that 
the compelled production of personal information may 
deter complainants of sexual offences from reporting the 
offence to the police and may deter complainants from 
seeking necessary treatment, counselling or advice; 

WHEREAS the Parliament of Canada recognizes that 
the work of those who provide services and assistance to 
complainants of sexual offences is detrimentally 
affected by the compelled production of records and by 
the process to compel that production; 

AND WHEREAS the Parliament of Canada recog¬ 
nizes that, while production to the court and to the 
accused of personal information regarding any person 
may be necessary in order for an accused to make a full 
answer and defence, that production may breach the per¬ 
son’s right to privacy and equality and therefore the 
determination as to whether to order production should 
be subject to careful scrutiny; 

NOW, THEREFORE, Her Majesty, by and with the 
advice and consent of the Senate and House of 
Commons of Canada, enacts as follows: 

1. The Criminal Code is amended by adding the 
following after section 278: 

278.1 For the purposes of sections 278.2 to 278.9, 
“record” means any form of record that contains per¬ 
sonal information for which there is a reasonable expec¬ 
tation of privacy and includes, without limiting the gen¬ 
erality of the foregoing, medical, psychiatric, 
therapeutic, counselling, education, employment, child 


qui sont garantis par les articles 7, 8, 15 et 28 de la 
Charte canadienne des droits et libertes ; 

qu’il entend promouvoir et contribuer a assurer la 
pleine protection des droits garantis par la Charte 
canadienne des droits et libertes pour tous, y compris 
ceux qui sont accuses de violence ou d’exploitation 
sexuelles et ceux qui sont ou pourraient devenir des 
victimes de violence ou d’exploitation sexuelles; 

que les droits garantis par la Charte canadienne des 
droits et libertes le sont pour tous et qu’en cas de con- 
flit, l’equilibre entre eux doit etre assure dans la 
rnesure du possible; 

que le Parlement du Canada souhaite encourager la 
denonciation des cas de violence ou d’exploitation 
sexuelles et faire en sorte que leur poursuite s’effec- 
tue dans un cadre juridique compatible avec les prin- 
cipes de la justice fondamentale et equitable a la fois 
a l’egard des plaignants et des accuses; 

qu’il reconnait que l’obligation de communiquer des 
renseignements personnels peut avoir un effet dissua- 
sif sur la denonciation degressions sexuelles et sur le 
recours aux traitements, therapies ou services de con¬ 
sultation necessaires; 

qu’il reconnait que le travail de ceux qui fournissent 
de l’aide et des services aux victimes d’agressions 
sexuelles est entrave par l’obligation de communiquer 
des renseignements personnels et par la procedure qui 
oblige a cette communication; 

qu’il reconnait que si la communication de renseigne¬ 
ments personnels au tribunal et a l’accuse peut etre 
necessaire a une defense pleine et entiere de l’accuse, 
elle peut aussi constituer une atteinte au droit a la vie 
privee et a l’egalite de la personne qu’ils concement 
et que, de ce fait, la decision de l’accorder ne devrait 
etre rendue qu’avec prudence, 

Sa Majeste, sur l’avis et avec le consentement du Senat 
et de la Chambre des communes du Canada, edicte: 

1. Le Code criminel est modifie par adjonction, 
apres Particle 278, de ce qui suit: 

278.1 Pour l’application des articles 278.2 a 278.9, 
«dossier» s’entend de toute forme de document conte- 
nant des renseignements personnels pour lesquels il 
existe une attente raisonnable en matiere de protection 
de la vie privee, notamment: le dossier medical, psy- 
chiatrique ou therapeutique, le dossier tenu par les ser- 
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welfare, adoption and social services records, personal 
journals and diaries, and records containing personal 
information the production or disclosure of which is 
protected by any other Act of Parliament or a provincial 
legislature, but does not include records made by 
persons responsible for the investigation or prosecution 
of the offence. 


278.2 (1) No record relating to a complainant or a 
witness shall be produced to an accused in any proceed¬ 
ings in respect of 


(a) an offence under section 151, 152, 153, 155, 159, 
160, 170, 171, 172, 173, 210, 211, 212, 213, 271, 272 
or 273, 

( b ) an offence under section 144, 145, 149, 156, 245 
or 246 of the Criminal Code, chapter C-34 of the 
Revised Statutes of Canada, 1970, as it read immedi¬ 
ately before January 4, 1983, or 

(c) an offence under section 146, 151, 153, 155, 157, 
166 or 167 of the Criminal Code, chapter C-34 of the 
Revised Statutes of Canada, 1970, as it read immedi¬ 
ately before January 1, 1988, 

or in any proceedings in respect of two or more offences 
that include an offence referred to in any of paragraphs 
(a) to (c), except in accordance with sections 278.3 to 
278.91. 

(2) Section 278.1, this section and sections 278.3 to 
278.91 apply where a record is in the possession or con¬ 
trol of any person, including the prosecutor in the pro¬ 
ceedings, unless, in the case of a record in the posses¬ 
sion or control of the prosecutor, the complainant or 
witness to whom the record relates has expressly waived 
the application of those sections. 

(3) In the case of a record in respect of which this 
section applies that is in the possession or control of the 
prosecutor, the prosecutor shall notify the accused that 
the record is in the prosecutor’s possession but, in doing 
so, the prosecutor shall not disclose the record’s con¬ 
tents. 

278.3 (1) An accused who seeks production of a 
record referred to in subsection 278.2(1) must make an 
application to the judge before whom the accused is to 
be, or is being, tried. 


vices d’aide a l’enfance, les services sociaux ou les ser¬ 
vices de consultation, le dossier relatif aux antecedents 
professionnels et a l’adoption, le journal intime et le 
document contenant des renseignements personnels et 
protege par une autre loi federate ou une loi provinciale. 
N’est pas vise par la presente definition le dossier qui 
est produit par un responsable de l’enquete ou de la 
poursuite relativement a l’infraction qui fait l’objet de la 
procedure. 

278.2 (1) Dans les poursuites pour une infraction 
mentionnee ci-apres, ou pour plusieurs infractions dont 
l’une est une infraction mentionnee ci-apres, un dossier 
se rapportant a un plaignant ou a un temoin ne pcut etre 
communique a l’accuse que conformement aux articles 

278.3 a 278.91: 

a) une infraction prevue aux articles 151, 152, 153, 

155, 159, 160, 170, 171, 172, 173, 210, 211, 212, 
213, 271, 272 ou 273; 

b) une infraction prevue aux articles 144, 145, 149, 

156, 245 ou 246 du Code criminel, chapitre C-34 des 
Statuts revises du Canada de 1970, dans sa version 
anterieure au 4 janvier 1983; 

c) une infraction prevue aux articles 146, 151, 153, 
155, 157, 166 ou 167 du Code criminel, chapitre C-34 
des Statuts revises du Canada de 1970, dans sa ver¬ 
sion anterieure au l er janvier 1988. 


(2) L’article 278.1, le present article et les articles 

278.3 a 278.91 s’appliquent meme si le dossier est en la 
possession ou sous le controle du poursuivant, sauf si le 
plaignant ou le temoin auquel il se rapporte a expresse- 
ment renonce a l’application de ces articles. 


(3) Le poursuivant qui a en sa possession ou sous son 
controle un dossier auquel s’applique le present article 
doit en informer l’accuse mais il ne peut, ce faisant, 
communiquer le contenu du dossier. 


278.3 (1) L’accuse qui veut obtenir la communication 
d’un dossier doit en faire la demande au juge qui preside 
ou presidera son proces. 
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(2) For greater certainty, an application under subsec¬ 
tion (1) may not be made to a judge or justice presiding 
at any other proceedings, including a preliminary 
inquiry. 

(3) An application must be made in writing and set 
out 

(a) particulars identifying the record that the accused 
seeks to have produced and the name of the person 
who has possession or control of the record; and 

( b ) the grounds on which the accused relies to estab¬ 
lish that the record is likely relevant to an issue at trial 
or to the competence of a witness to testify. 

(4) Any one or more of the following assertions by 
the accused are not sufficient on their own to establish 
that the record is likely relevant to an issue at trial or to 
the competence of a witness to testify: 

(a) that the record exists; 

( b ) that the record relates to medical or psychiatric 
treatment, therapy or counselling that the complainant 
or witness has received or is receiving; 

(c) that the record relates to the incident that is the 
subject-matter of the proceedings; 

(d) that the record may disclose a prior inconsistent 
statement of the complainant or witness; 

(e) that the record may relate to the credibility of the 
complainant or witness; 

(/) that the record may relate to the reliability of the 
testimony of the complainant or witness merely 
because the complainant or witness has received or is 
receiving psychiatric treatment, therapy or counsel¬ 
ling; 

(g) that the record may reveal allegations of sexual 
abuse of the complainant by a person other than the 
accused; 

(h) that the record relates to the sexual activity of the 
complainant with any person, including the accused; 

(?) that the record relates to the presence or absence of 
a recent complaint; 

(/') that the record relates to the complainant’s sexual 
reputation; or 

(k) that the record was made close in time to a com¬ 
plaint or to the activity that forms the subject-matter 
of the charge against the accused. 


(2) II demeure entendu que la demande visee au para- 
graphe (1) ne peut etre faite au juge ou juge de paix qui 
preside une autre procedure, y compris une enquete pre- 
liminaire. 

(3) La demande de communication est formulee par 
ecrit et donne: 

a) les precisions utiles pour reconnaitre le dossier en 
cause et le nom de la personne qui l’a en sa posses¬ 
sion ou sous son controle; 

b) les motifs qu’invoque l’accuse pour demontrer que 
le dossier est vraisemblablement pertinent quant a un 
point en litige ou a l’habilete d’un temoin a temoi- 
gner. 

(4) Les affirmations ci-apres, individuellement ou 
collectivement, ne suffisent pas en soi a demontrer que 
le dossier est vraisemblablement pertinent quant a un 
point en litige ou a l’habilete d’un temoin a temoigner: 

a) le dossier existe; 

b) le dossier se rapporte a un traitement medical ou 
psychiatrique ou une therapie suivis par le plaignant 
ou le temoin ou a des services de consultation aux- 
quels il a recours ou a eu recours; 

c) le dossier porte sur l’evenement qui fait l’objet du 
litige; 

d) le dossier est susceptible de contenir une declara¬ 
tion anterieure incompatible faite par le plaignant ou 
le temoin; 

e) le dossier pourrait se rapporter a la credibility du 
plaignant ou du temoin; 

f) le dossier pourrait se rapporter a la veracite du 
temoignage du plaignant ou du temoin etant donne 
que celui-ci suit ou a suivi un traitement psychiatrique 
ou une therapie, ou a recours ou a eu recours a des 
services de consultation; 

g) le dossier est susceptible de contenir des allega¬ 
tions quant a des abus sexuels comrnis contre le plai¬ 
gnant par d’autres personnes que l’accuse; 

h) le dossier se rapporte a l’activite sexuelle du plai¬ 
gnant avec l’accuse ou un tiers; 

i) le dossier se rapporte a l’existence ou a l’absence 
d’une plainte spontanee; 

j) le dossier se rapporte a la reputation sexuelle du 
plaignant; 

k) le dossier a ete produit peu apres la plainte ou 
l’evenement qui fait l’objet du litige. 
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(5) The accused shall serve the application on the 
prosecutor, on the person who has possession or control 
of the record, on the complainant or witness, as the case 
may be, and on any other person to whom, to the knowl¬ 
edge of the accused, the record relates, at least seven 
days before the hearing referred to in subsection 
278.4(1) or any shorter interval that the judge may allow 
in the interests of justice. The accused shall also serve a 
subpoena issued under Part XXII in Form 16.1 on the 
person who has possession or control of the record at 
the same time as the application is served. 

(6) The judge may at any time order that the applica¬ 
tion be served on any person to whom the judge consid¬ 
ers the record may relate. 

278.4 (1) The judge shall hold a hearing in camera to 
determine whether to order the person who has posses¬ 
sion or control of the record to produce it to the court 
for review by the judge. 

(2) The person who has possession or control of the 
record, the complainant or witness, as the case may be, 
and any other person to whom the record relates may 
appear and make submissions at the hearing, but they 
are not compellable as witnesses at the hearing. 

(3) No order for costs may be made against a person 
referred to in subsection (2) in respect of their participa¬ 
tion in the hearing. 

278.5 (1) The judge may order the person who has 
possession or control of the record to produce the record 
or part of the record to the court for review by the judge 
if, after the hearing referred to in subsection 278.4(1), 
the judge is satisfied that 

(a) the application was made in accordance with sub¬ 
sections 278.3(2) to (6); 

( b ) the accused has established that the record is 
likely relevant to an issue at trial or to the competence 
of a witness to testify; and 

(c) the production of the record is necessary in the 
interests of justice. 

(2) In determining whether to order the production of 
the record or part of the record for review pursuant to 
subsection (1), the judge shall consider the salutary and 
deleterious effects of the determination on the accused’s 
right to make a full answer and defence and on the right 
to privacy and equality of the complainant or witness, as 
the case may be, and any other person to whom the 
record relates. In particular, the judge shall take the fol¬ 
lowing factors into account: 


(5) L’accuse signifie la demande au poursuivant, a la 
personne qui a le dossier en sa possession ou sous son 
controle, au plaignant ou au ternoin, selon le cas, et a 
toute autre personne a laquelle, a sa connaissance, le 
dossier se rapporte, au moins sept jours avant l’audience 
prevue au paragraphe 278.4(1) ou dans le delai inferieur 
autorise par le juge dans Tinteret de la justice. Dans le 
cas de la personne qui a le dossier en sa possession ou 
sous son controle, une assignation a comparaitre, redi¬ 
gee selon la formule 16.1, doit lui etre signifiee, confor- 
mement a la partie XXII, en meme temps que la 
demande. 

(6) Le juge peut ordonner a tout moment que la 
demande soit signifiee a toute personne a laquelle, a son 
avis, le dossier se rapporte. 

278.4 (1) Le juge tient une audience a huis clos pour 
decider si le dossier devrait etre communique au tribunal 
pour que lui-meme puisse T examiner. 

(2) La personne qui a le dossier en sa possession ou 
sous son controle, le plaignant ou le ternoin, selon le 
cas, et toute autre personne a laquelle le dossier se rap¬ 
porte peuvent comparaitre et presenter leurs arguments a 
Taudience mais ne peuvent etre contraints a temoigner. 

(3) Aucune ordonnance de depens ne peut etre rendue 
contre une personne visee au paragraphe (2) en raison 
de sa participation a Taudience. 

278.5 (1) Le juge peut ordonner a la personne qui a le 
dossier en sa possession ou sous son controle de le com- 
muniquer, en tout ou en partie, au tribunal pour examen 
par lui-meme si, apres Taudience, il est convaincu de ce 
qui suit: 

a) la demande repond aux exigences formulees aux 
paragraphes 278.3(2) a (6); 

b ) Taccuse a demontre que le dossier est vraisembla- 
blement pertinent quant a un point en litige ou a Tha- 
bilete d’un ternoin a temoigner; 

c) la communication du dossier sert les interets de la 
justice. 

(2) Pour decider s’il doit rendre Tordonnance prevue 
au paragraphe (1), le juge prend en consideration les 
effets benefiques et prejudiciables qu’entrainera sa deci¬ 
sion, d’une part, sur le droit de Taccuse a une defense 
pleine et entiere et, d’autre part, sur le droit a la vie pri- 
vee et a Tegalite du plaignant ou du ternoin, selon le cas, 
et de toute autre personne a laquelle le dossier se 
rapporte et, en particulier, tient compte des facteurs 
suivants: 
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(a) the extent to which the record is necessary for the 
accused to make a full answer and defence; 

(b) the probative value of the record; 

(c) the nature and extent of the reasonable expectation 
of privacy with respect to the record; 

(d) whether production of the record is based on a dis¬ 
criminatory belief or bias; 

(e) the potential prejudice to the personal dignity and 
right to privacy of any person to whom the record 
relates; 

(/) society’s interest in encouraging the reporting of 
sexual offences; 

(g) society’s interest in encouraging the obtaining of 
treatment by complainants of sexual offences; and 

(h) the effect of the determination on the integrity of 
the trial process. 

278.6 (1) Where the judge has ordered the production 
of the record or part of the record for review, the judge 
shall review it in the absence of the parties in order to 
determine whether the record or part of the record 
should be produced to the accused. 

(2) The judge may hold a hearing in camera if the 
judge considers that it will assist in making the determi¬ 
nation. 

(3) Subsections 278.4(2) and (3) apply in the case of a 
hearing under subsection (2). 

278.7 (1) Where the judge is satisfied that the record 
or part of the record is likely relevant to an issue at trial 
or to the competence of a witness to testify and its pro¬ 
duction is necessary in the interests of justice, the judge 
may order that the record or part of the record that is 
likely relevant be produced to the accused, subject to 
any conditions that may be imposed pursuant to subsec¬ 
tion (3). 

(2) In determining whether to order the production of 
the record or part of the record to the accused, the judge 
shall consider the salutary and deleterious effects of the 
determination on the accused’s right to make a full 
answer and defence and on the right to privacy and 
equality of the complainant or witness, as the case may 
be, and any other person to whom the record relates and, 
in particular, shall take the factors specified in 
paragraphs 278.5(2 )(a) to (h) into account. 

(3) Where the judge orders the production of the 
record or part of the record to the accused, the judge 


a ) la mesure dans laquelle le dossier est necessaire 
pour permettre a l’accuse de presenter une defense 
pleine et entiere; 

b) sa valeur probante; 

c) la nature et la portee de l’attente raisonnable au res¬ 
pect de son caractere prive; 

d) la question de savoir si sa communication repose- 
rait sur une croyance ou un prejuge discriminatoire; 

e ) le prejudice possible a la dignite ou a la vie privee 
de toute personne a laquelle il se rapporte; 

f) l’interet qu’a la societe a ce que les infractions 
d’ordre sexuel soient signalees; 

g) l’interet qu’a la societe a ce que les plaignants, 
dans les cas d’infraction d’ordre sexuel, suivent des 
traitements; 

h) l’effet de la decision sur l’integrite du processus 
judiciaire. 

278.6 (1) Dans les cas ou il a rendu l’ordonnance 
visee au paragraphe 278.5(1), le juge examine le dossier 
ou la partie en cause en l’absence des parties pour deci¬ 
der si le dossier devrait, en tout ou en partie, etre com¬ 
munique a Taccuse. 

(2) Le juge peut tenir une audience a huis clos s’il 
l’estime utile pour en arriver a la decision visee au para¬ 
graphe (1). 

(3) Les paragraphes 278.4(2) et (3) s’appliquent a 
toute audience tenue en vertu du paragraphe (2). 

278.7 (1) S’il est convaincu que le dossier est en tout 
ou en partie vraisemblablement pertinent quant a un 
point en litige ou a l’habilete d’un temoin a temoigner et 
que sa communication sert les interets de la justice, le 
juge peut ordonner que le dossier — ou la partie de 
celui-ci qui est vraisemblablement pertinente — soit, 
aux conditions qu’il fixe eventuellement en vertu du 
paragraphe (3), communique a T accuse. 

(2) Pour decider s’il doit rendre l’ordonnance prevue 
au paragraphe (1), le juge prend en consideration les 
effets benefiques et prejudiciables qu’entrainera sa deci¬ 
sion, d’une part, sur le droit de l’accuse a une defense 
pleine et entiere et, d’autre part, sur le droit a la vie pri¬ 
vee et a l’egalite du plaignant ou du temoin, selon le cas, 
et de toute autre personne a laquelle le dossier se rap¬ 
porte et, en particulier, tient compte des facteurs men- 
tionnes aux alineas 278.5(2)a) a h ). 

(3) Le juge peut assortir l’ordonnance de communica¬ 
tion des conditions qu’il estime indiquees pour proteger 
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may impose conditions on the production to protect the 
interests of justice and, to the greatest extent possible, 
the privacy and equality interests of the complainant or 
witness, as the case may be, and any other person to 
whom the record relates, including, for example, the fol¬ 
lowing conditions: 

(a) that the record be edited as directed by the judge; 

( b ) that a copy of the record, rather than the original, 
be produced; 

(c) that the accused and counsel for the accused not 
disclose the contents of the record to any other per¬ 
son, except with the approval of the court; 

(d) that the record be viewed only at the offices of the 
court; 

(e) that no copies of the record be made or that 
restrictions be imposed on the number of copies of 
the record that may be made; and 

(/) that information regarding any person named in 
the record, such as their address, telephone number 
and place of employment, be severed from the record. 

(4) Where the judge orders the production of the 
record or part of the record to the accused, the judge 
shall direct that a copy of the record or part of the record 
be provided to the prosecutor, unless the judge deter¬ 
mines that it is not in the interests of justice to do so. 

(5) The record or part of the record that is produced 
to the accused pursuant to an order under subsection (1) 
shall not be used in any other proceedings. 

(6) Where the judge refuses to order the production of 
the record or part of the record to the accused, the 
record or part of the record shall, unless a court orders 
otherwise, be kept in a sealed package by the court until 
the later of the expiration of the time for any appeal and 
the completion of any appeal in the proceedings against 
the accused, whereupon the record or part of the record 
shall be returned to the person lawfully entitled to pos¬ 
session or control of it. 

278.8 (1) The judge shall provide reasons for order¬ 
ing or refusing to order the production of the record or 
part of the record pursuant to subsection 278.5(1) or 
278.7(1). 

(2) The reasons referred to in subsection (1) shall be 
entered in the record of the proceedings or, where the 
proceedings are not recorded, shall be provided in writ¬ 
ing. 


Tinteret de la justice et, dans la mesure du possible, les 
interets en matiere de droit a la vie privee et d’egalite du 
plaignant ou du temoin, selon le cas, et de toute per- 
sonne a laquelle le dossier se rapporte, notamment: 


a) etablissement, selon ses instructions, d’une version 
revisee du dossier; 

b ) communication d’une copie, plutot que de l’origi- 
nal, du dossier; 

c) interdiction pour Taccuse et son avocat de divul- 
guer le contenu du dossier a quiconque, sauf autorisa- 
tion du tribunal; 

d) interdiction d’examiner le contenu du dossier en 
dehors du greffe du tribunal; 

e) interdiction de la production d’une copie du dossier 
ou restriction quant au nombre de copies qui peuvent 
en etre faites; 

f) suppression de renseignements sur toute personne 
dont le nom figure dans le dossier, tels Tadresse, le 
numero de telephone et le lieu de travail. 

(4) Dans les cas ou il ordonne la communication d’un 
dossier en tout ou en partie a Taccuse, le juge ordonne 
qu’une copie du dossier ou de la partie soit donnee au 
poursuivant, sauf s’il estime que cette mesure serait con- 
traire aux interets de la justice. 

(5) Les dossiers — ou parties de dossier — commu¬ 
niques a Taccuse dans le cadre du paragraphe (1) ne 
peuvent etre utilises dans une autre procedure. 

(6) Sauf ordre contraire d’un tribunal, tout dossier — 
ou toute partie d’un dossier — dont le juge refuse la 
communication a Taccuse est scelle et reste en la pos¬ 
session du tribunal jusqu’a Tepuisement des voies de 
recours dans la procedure contre Taccuse; une fois les 
voies de recours epuisees, le dossier — ou la partie — 
est remis a la personne qui a droit a la possession legi¬ 
time de celui-ci. 

278.8 (1) Le juge est tenu de motiver sa decision de 
rendre ou refuser de rendre Tordonnance prevue aux 
paragraphes 278.5(1) ou 278.7(1). 

(2) Les motifs de la decision sont a porter dans le pro- 
ces-verbal des debats ou, a defaut, a donner par ecrit. 
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278.9 (1) No person shall publish in a newspaper, as 
defined in section 297, or in a broadcast, any of the fol¬ 
lowing: 

(a) the contents of an application made under section 
278.3; 

( b ) any evidence taken, information given or submis¬ 
sions made at a hearing under subsection 278.4(1) or 
278.6(2); or 

(c) the determination of the judge pursuant to subsec¬ 
tion 278.5(1) or 278.7(1) and the reasons provided 
pursuant to section 278.8, unless the judge, after talc¬ 
ing into account the interests of justice and the right 
to privacy of the person to whom the record relates, 
orders that the determination may be published. 

(2) Every person who contravenes subsection (1) is 
guilty of an offence punishable on summary conviction. 

278.91 For the purposes of sections 675 and 676, a 
determination to make or refuse to make an order pursu¬ 
ant to subsection 278.5(1) or 278.7(1) is deemed to be a 
question of law. 

V. Issues 

On June 11, 1998, the Chief Justice stated the 
following constitutional questions: 

1. Do ss. 278.1 to 278.91 of the Criminal Code, R.S.C., 
1985, c. C-46, infringe s. 7 of the Canadian Charter 
of Rights and Freedoms ? 

2. If so, is the infringement demonstrably justified in a 
free and democratic society? 

3. Do ss. 278.1 to 278.91 of the Criminal Code, R.S.C., 
1985, c. C-46, infringe s. 11(d) of the Canadian 
Charter of Rights and Freedoms'? 

4. If so, is the infringement demonstrably justified in a 
free and democratic society? 

A further issue is whether this constitutional chal¬ 
lenge has been brought prematurely. 

VI. Analysis 
A. Introduction 

We have chosen to address the issues raised by 
this appeal in the following manner. First, we will 


278.9 (1) II est interdit de publier dans un journal, au 
sens de l’article 297, ou de diffuser a la radio ou a la 
television: 

a) le contenu de la demande presentee en application 
de l’article 278.3; 

b ) tout ce qui a ete dit ou presente en preuve a l’occa- 
sion de toute audience tenue en vertu du paragraphe 
278.4(1) ou 278.6(2); 

c) la decision rendue sur la demande dans le cadre des 
paragraphes 278.5(1) ou 278.7(1) et les motifs men- 
tionnes a farticle 278.8, sauf si le juge rend une 
ordonnance autorisant la publication ou diffusion 
apres avoir pris en consideration l’interet de la justice 
et le droit a la vie privee de la personne a laquelle le 
dossier se rapporte. 

(2) Quiconque contrevient au paragraphe (1) commet 
une infraction punissable sur declaration de culpabilite 
par procedure sommaire. 

278.91 Pour l’application des articles 675 et 676, la 
decision rendue en application des paragraphes 278.5(1) 
ou 278.7(1) est reputee constituer une question de droit. 

V. Les questions en litige 

Le 11 juin 1998, le Juge en chef a formule les 
questions constitutionnelles suivantes: 

1. Les articles 278.1 a 278.91 du Code criminel, L.R.C. 
(1985), ch. C-46, portent-ils atteinte a l’art. 7 de la 
Charte canadienne des droits et libertes! 

2. Si oui, s’agit-il d’une atteinte dont la justification 
peut se demontrer dans le cadre d’une societe libre et 
democratique? 

3. Les articles 278.1 a 278.91 du Code criminel, L.R.C. 
(1985), ch. C-46, portent-ils atteinte a l’al. lid) de la 
Charte canadienne des droits et libertes ? 

4. Si oui, s’agit-il d’une atteinte dont la justification 
peut se demontrer dans le cadre d’une societe libre et 
democratique? 

Une autre question est de savoir si la presente con¬ 
testation constitutionnelle est prematuree. 

VI. Analyse 
A. Introduction 

Nous avons decide d’examiner les questions 34 
soulevees par le present pourvoi de la facon sui- 
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outline why this constitutional challenge is not pre¬ 
mature. Second, we will discuss the relevant back¬ 
ground considerations such as the relationship 
between the courts and Parliament in light of this 
Court’s decision in O’Connor, supra, and the defi¬ 
nition of the constitutional rights at stake in this 
appeal. Third, with this background and context, 
we will consider the constitutionality of the 
impugned provisions. 


vante. En premier lieu, nous allons exposer pour- 
quoi la presente contestation constitutionnelle n’est 
pas prematuree. En deuxieme lieu, nous allons 
analyser les facteurs contextuels pertinents, cornme 
les rapports entre les tribunaux et le legislateur, a 
la lumiere de Tarret O’Connor, precite, de notre 
Cour et de la definition des droits constitutionnels 
en jeu dans le present pourvoi. En troisieme lieu, 
nous allons, dans ce contexte, examiner la consti- 
tutionnalite des dispositions contestees. 


B. Prematurity 


B. Le caractere premature 


35 



The appellant the Attorney General for Alberta 
(“Alberta”) submitted that Belzil J.’s finding of 
constitutional invalidity was premature and lacked 
an adequate factual foundation. Alberta argued that 
as no application for records had been made by the 
respondent under the new provisions, it is unclear 
what records, if any, would be denied to the 
respondent. Several lower courts have endorsed 
this reasoning. For example, see R. v. Weeseekase 
(1997), 161 Sask. R. 264 (Q.B.); R. v. G.C.B., 
[1997] O.J. No. 5019 (QL) (Gen. Div.); R. v. Fid¬ 
dler, [1998] O.J. No. 5819 (QL) (Prov. Div.); R. v. 
D.H.C, (1998), 163 Nfld. & P.E.I.R. 116 (Nfld. 
S.C.T.D.); R. v. O’Neill (1998), 172 Nfld. & 
P.E.I.R. 136 (Nfld. S.C.T.D.); R. v. E.M.F., [1997] 
O.J. No. 4828 (QL) (Gen. Div.). Elowever, other 
courts have adopted Belzil J.’s reasoning in the 
court below: see, e.g., R. v. Lee (1997), 35 O.R. 
(3d) 594 (Gen. Div.); R. v. E.H., [1998] O.J. 
No. 4515 (QL) (Gen. Div.); R. v. G.J.A., [1997] 
O.J. No. 5354 (QL) (Gen. Div.). 


36 



The mere fact that it is not clear whether the 
respondent will in fact be denied access to records 
potentially necessary for full answer and defence 
does not make the claim premature. The respon¬ 
dent need not prove that the impugned legislation 
would probably violate his right to make full 
answer and defence. Establishing that the legisla¬ 
tion is unconstitutional in its general effects would 
suffice, as s. 52 of the Constitution Act, 1982, 


L’appelant le procureur general de l’Alberta 
(«Alberta») a soutenu que la conclusion a l’incons- 
titutionnalite tiree par le juge Belzil etait prematu¬ 
ree et n’avait aucun fondement factuel adequat. 
L’Alberta a fait valoir qu’etant donne que l’intime 
n’avait fait aucune demande de dossiers fondee sur 
les nouvelles dispositions, on ne savait pas claire- 
ment a quels dossiers, le cas echeant, l’intime se 
verrait refuser Faeces. Plusieurs tribunaux d’ins- 
tance inferieure ont adopte ce raisonnement. Voir, 
par exemple, R. c. Weeseekase (1997), 161 Sask. 
R. 264 (B.R.); R. c. G.C.B., [1997] O.J. No. 5019 
(QL) (Div. gen.); R. c. Fiddler, [1998] O.J. 
No. 5819 (QL) (Div. prov.); R. c. D.H.C, (1998), 
163 Nfld. & P.E.I.R. 116 (C.S.T.-N. l re inst.); 
R. c. O’Neill (1998), 172 Nfld. & P.E.I.R. 136 
(C.S.T.-N. l re inst.); R. c. E.M.F., [1997] O.J. 
No. 4828 (QL) (Div. gen.). D’autres tribunaux ont 
cependant suivi le raisonnement adopte au proces 
par le juge Belzil: voir, par exemple, R. c. Lee 
(1997), 35 O.R. (3d) 594 (Div. gen.); R. c. E.H., 
[1998] O.J. No. 4515 (QL) (Div. gen.); R. c. 
G.J.A., [1997] O.J. No. 5354 (QL) (Div. gen.). 

Le simple fait qu’il ne soit pas clair que l’intime 
se verra effectivement refuser Faeces a des dos¬ 
siers susceptibles d’etre necessaires pour pouvoir 
presenter une defense pleine et entiere ne rend pas 
la demande prematuree. L’intime n’a pas a prouver 
que la mesure legislative contestee porterait vrai- 
semblablement atteinte a son droit a une defense 
pleine et entiere. II suffirait d’etablir que cette 
mesure legislative est inconstitutionnelle sur le 
plan de son incidence generate, etant donne que 
Fart. 52 de la Loi constitutionnelle de 1982 rend 
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declares a law to be of no force or effect to the 
extent that it is inconsistent with the Constitution. 

However, accepting that the respondent may 
challenge the general constitutionality of the 
impugned legislation does not answer the question 
of whether the respondent must first apply for, and 
be denied, the production of third party records 
before bringing a constitutional challenge. The 
question to answer is whether the appeal record 
provides sufficient facts to permit the Court to 
adjudicate properly the issues raised. As Sopinka J. 
stated for the Court in R. v. DeSousa, [1992] 2 
S.C.R. 944, at p. 955, when discussing the general 
rule that constitutional challenges should be dis¬ 
posed of at the end of a case: “An apparently meri¬ 
torious Charter challenge of the law under which 
the accused is charged which is not dependent on 
facts to be elicited during the trial may come 
within this exception to the general rule ” (empha¬ 
sis added). 


This Court has often stressed the importance of 
a factual basis in Charter cases. See, for example, 
MacKay v. Manitoba, [1989] 2 S.C.R. 357, at 
p. 361; R. v. Edwards Books and Art Ltd., [1986] 2 
S.C.R. 713, at pp. 762 and 767-68, per Dickson 
C.J.; Rio Hotel Ltd. v. New Brunswick (Liquor 
Licensing Board), [1987] 2 S.C.R. 59, at p. 83; 
Danson v. Ontario (Attorney General), [1990] 2 
S.C.R. 1086, at p. 1099; Baron v. Canada, [1993] 
1 S.C.R. 416, at p. 452; DeSousa, supra, at p. 954; 
Canadian Broadcasting Corp. v. New Brunswick 
(Attorney General), [1996] 3 S.C.R. 480, at para. 
15. These facts have been broken into two catego¬ 
ries: legislative and adjudicative. In Danson, 
supra, at p. 1099, Sopinka J., for the Court, out¬ 
lined these categories as follows: 


These terms derive from Davis, Administrative Law 
Treatise (1958), vol. 2, para. 15.03, p. 353. (See also 
Morgan, “Proof of Facts in Charter Litigation”, in 
Sharpe, ed., Charter Litigation (1987).) Adjudicative 
facts are those that concern the immediate parties: in 


inoperante la regie de droit qui est incompatible 
avec la Constitution. 

Toutefois, accepter que Tintime peut contester la 
constitutionnalite generale de la mesure legislative 
en cause ne repond pas a la question de savoir si, 
avant de proceder a une contestation constitution- 
nelle, il doit prealablement demander et se voir 
refuser la communication de dossiers de tiers. La 
question a laquelle il faut repondre est de savoir si 
le dossier d’appel contient suffisamment de faits 
pour permettre a la Cour de bien trancher les ques¬ 
tions soulevees. Comme le juge Sopinka l’a dit au 
nom de notre Cour dans barret R. c. DeSousa, 
[1992] 2 R.C.S. 944, a la p. 955, lorsqu’il analysait 
la regie generale selon laquelle les contestations 
constitutionnelles devaient etre tranchees a la fin 
des debats: «Une attaque, fondee sur la Charte, 
contre la loi en vertu de laquelle l’accuse a ete 
inculpe, qui semble bien fondee et qui ne depend 
pas de faits devant etre prouves au cours du proces 
pourrait etre visee par cette exception a la regie 
generale » (nous soulignons). 


I 


Notre Cour a souvent souligne Timportance de 
l’existence d’un fondement factuel dans les 
affaires relatives a la Charte. Voir, par exemple, 
MacKay c. Manitoba, [1989] 2 R.C.S. 357, a la 
p. 361; R. c. Edwards Books and Art Ltd., [1986] 2 
R.C.S. 713, aux pp. 762, 767 et 768, le juge en 
chef Dickson; Rio Hotel Ltd. c. Nouveau- 
Brunswick (Commission des licences et permis 
d’alcool), [1987] 2 R.C.S. 59, a la p. 83; Danson c. 
Ontario (Procureur general), [1990] 2 R.C.S. 
1086, a la p. 1099; Baron c. Canada, [1993] 1 
R.C.S. 416, a la p. 452; DeSousa, precite, a la 
p. 954; Societe Radio-Canada c. Nouveau- 
Brunswick (Procureur general), [1996] 3 R.C.S. 
480, au par. 15. Ces faits ont ete divises en deux 
categories: les faits legislates et les faits en litige. 
Dans barret Danson, precite, a la p. 1099, le juge 
Sopinka, s’exprimant au nom de notre Cour, a 
expose ces categories de la fat; on suivante: 

Ces expressions proviennent de Touvrage de Davis, 
Administrative Law Treatise (1958), vol. 2, para. 15.03, 
a la p. 353. (Voir egalement Morgan, «Proof of Facts in 
Charter Litigation», dans Sharpe, ed., Charter Litigation 
(1987).) Les faits en litige sont ceux qui concement les 
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Davis’ words, “who did what, where, when, how, and 
with what motive or intent.. . Such facts are specific, 
and must be proved by admissible evidence. Legislative 
facts are those that establish the purpose and back¬ 
ground of legislation, including its social, economic and 
cultural context. Such facts are of a more general nature, 
and are subject to less stringent admissibility require¬ 
ments: see e.g., Re Anti-Inflation Act, [1976] 2 S.C.R. 
373, per Laskin C. J., at p. 391; Re Residential Tenancies 
Act, 1979, [1981] 1 S.C.R. 714, per Dickson J. (as he 
then was), at p. 723; and Reference re Upper Churchill 
Water Rights Reversion Act, [1984] 1 S.C.R. 291, per 
McIntyre J., at p. 318. 


39 


I 



The argument that the present appeal is prema¬ 
ture rests on the contention that there are few adju¬ 
dicative facts before the Court. Two points may be 
made in response. 

First, it is not clear what further adjudicative 
facts would arise if the respondent had gone 
through the impugned procedure and been refused 
production. Although, pursuant to s. 278.8(1) of 
the Criminal Code, the trial judge must provide 
reasons for refusing to order production of any 
record, or part of any record, presumably these 
reasons could not divulge much about the content 
of the records in question for that would defeat the 
very purpose of the new provisions. 


parties au litige: pour reprendre les tennes de Davis 
[TRADUCTION] «qui a fait quoi, ou, quand, comment et 
dans quelle intention . . .» Ces faits sont precis et doi- 
vent etre etablis par des elements de preuve recevables. 
Les faits legislates sont ceux qui etablissent l’objet et 
l’historique de la loi, y compris son contexte social, eco- 
nomique et culturel. Ces faits sont de nature plus gene- 
rale et les conditions de leur recevabilite sont moins 
severes: par exemple, voir Renvoi: Loi anti-inflation, 
[1976] 2 R.C.S. 373, lejuge en chef Laskin, a lap. 391; 
Renvoi: Loi de 1979 sur la location residentielle, [1981] 
1 R.C.S. 714, lejuge Dickson (plus tard Juge en chef), a 
la p. 723; et Renvoi relatif a la Upper Churchill Water 
Rights Reversion Act, [1984] 1 R.C.S. 297, le juge 
McIntyre, a la p. 318. 

L’argument que le present pourvoi est premature 
repose sur la pretention que notre Cour est saisie 
de peu de faits en litige. On peut repondre a cet 
argument de deux (aeons. 

Premierement, on ne sait pas clairement quels 
seraient les autres faits en litige si l’intime avait 
suivi la procedure contestee et s’etait vu refuser la 
communication. Bien que, en vertu du par. 
278.8(1) du Code criminel, le juge du proces doive 
motiver sa decision de refuser d’ordonner la com¬ 
munication d’un dossier ou d’une partie d’un dos¬ 
sier, ses motifs ne pourraient vraisemblablement 
pas en dire long sur le contenu du dossier en ques¬ 
tion car cela contrecarrerait Tobjet meme des nou- 
velles dispositions. 


Second, the record contains sufficient facts to 
resolve the issues posed by the present appeal. 
Indeed, no argument was made that the adjudica¬ 
tive facts, sparse as they may be, are insufficient. 
Moreover, a determination that the legislation at 
issue in this appeal is unconstitutional in its gen¬ 
eral effect involves an assessment of the effects of 
the legislation under reasonable hypothetical cir¬ 
cumstances. In R. v. Goltz, [1991] 3 S.C.R. 485, 
Gonthier J. stated, for the majority, at pp. 515-16: 

It is true that this Court has been vigilant, wherever pos¬ 
sible, to ensure that a proper factual foundation exists 
before measuring legislation against the Charter ( Dan- 
son v. Ontario (Attorney General), [1990] 2 S.C.R. 
1086, at p. 1099, and MacKay v. Manitoba, [1989] 2 
S.C.R. 357, at pp. 361-62). Yet it has been noted above 


Deuxiemement, le dossier contient suffisamment 
de faits pour trancher les questions soulevees par le 
present pourvoi. En realite, on n’a pas pretendu 
que les faits en litige, si clairsemes soient-ils, sont 
insuffisants. De plus, pour determiner si la mesure 
legislative en cause dans le present pourvoi est 
inconstitutionnelle sur le plan de son incidence 
generale, il faut en evaluer les effets dans des cir- 
constances hypothetiques raisonnables. Dans R. c. 
Goltz, [1991] 3 R.C.S. 485, le juge Gonthier a 
affirme, au nom de la majorite, aux pp. 515 et 516: 

Notre Cour a certes veille autant que possible a s’assurer 
de l’existence d’une base factuelle appropriee avant 
d’evaluer une loi en fonction de la Charte (Danson c. 
Ontario (Procureur general), [1990] 2 R.C.S. 1086, a la 
p. 1099, et MacKay c. Manitoba, [1989] 2 R.C.S. 357, 
aux pp. 361 et 362). Pourtant, comme nous l’avons 
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that s. 12 jurisprudence does not contemplate a standard 
of review in which that kind of factual foundation is 
available in every instance. The applicable standard 
must focus on imaginable circumstances which could 
commonly arise in day-to-day life. [Emphasis added.] 

Likewise, given the nature of the statutory frame¬ 
work, where the accused and the Court remain 
unaware of the contents of the records sought, 
many of the arguments by necessity focus upon 
such “imaginable circumstances”. 

Given these considerations, we are satisfied that 
there is an appropriate factual basis in this case and 
that the application is therefore not premature. 

C. Background Considerations 

(1) The O ’Connor Regime and Bill C-46 

The respondent in this appeal and several inter¬ 
veners argued that the provisions of Bill C-46 are 
unconstitutional to the extent that they are incon¬ 
sistent with the reasons of the majority of this 
Court in O ’Connor, supra. Belzil J., for the court 
below, similarly held that Bill C-46 is unconstitu¬ 
tional because it alters the constitutional balance 
achieved in O’Connor. Before addressing these 
arguments, we will briefly review the production 
regimes at issue. 

(a) The O ’Connor Regime 

This Court’s decision in O’Connor, concerned 
the common law procedure to be followed by an 
accused seeking production of therapeutic records 
in the hands of third parties. As a preliminary mat¬ 
ter, Lamer C.J. and Sopinka J., for the majority on 
the issue of production, also discussed the issue of 
disclosure of therapeutic records in the hands of 
the Crown. In their opinion, the Crown’s obliga¬ 
tion to disclose records in its possession or control, 
as established in Stinchcombe, supra, is unaltered 
by the confidential nature of therapeutic records 
where the records have been shared with the 
Crown or “confidentiality has been waived for the 
purpose of proceeding against the accused” 


indique plus haut, la jurisprudence portant sur l’art. 12 
n’envisage pas une norme d’examen qui repose dans 
chaque cas sur ce genre de base factuelle. La norme 
applicable doit etre centree sur des circonstances imagi- 
nables qui pourraient se presenter couramment dans la 
vie quotidienne. [Nous soulignons.] 

De meme, compte tenu de la nature du cadre legis¬ 
late, ou 1’accuse et le tribunal ignorent le contenu 
des dossiers demandes, un bon nombre d’argu¬ 
ments portent necessairement sur des «circons- 
tances imaginables». 

Compte tenu de ces facteurs, nous sommes con- 
vaincus qu’il y a un fondement factuel approprie 
en l’espece et que la demande n’est done pas pre- 
maturee. 

C. Les facteurs contextuels 

(1) Le regime de T arret O ’Connor et la loi C-46 

Dans le present pourvoi, l’intime et plusieurs 
intervenants ont pretendu que les dispositions de la 
loi C-46 sont inconstitutionnelles dans la mesure 
ou elles sont incompatibles avec les motifs pro¬ 
nonces par notre Cour, a la majorite, dans l’arret 
O ’Connor, precite. De meme, le juge Belzil a con- 
clu, au proces, que la loi C-46 est inconstitution- 
nelle parce qu’elle modifie l’equilibre constitution- 
nel etabli dans Tarret O’Connor. Avant d’aborder 
ces arguments, nous allons examiner brievement 
les regimes de communication en cause. 

a) Le regime de l’arret O’Connor 

L’arret O’Connor de notre Cour portait sur la 
procedure de common law que devait suivre l’ac- 
cuse qui cherchait a obtenir la communication de 
dossiers therapeutiques en la possession de tiers. A 
titre preliminaire, le juge en chef Lamer et le juge 
Sopinka, s’exprimant au nom de la majorite sur la 
question de la communication, ont egalement ana¬ 
lyse la question de la communication des dossiers 
therapeutiques qui sont en la possession du minis- 
tere public. Ils etaient d’avis que l’obligation du 
ministere public de communiquer les dossiers qui 
sont en sa possession ou sous son controle, qui a 
ete etablie dans l’arret Stinchcombe, precite, n’est 
pas modifiee par la nature confidentielle des dos- 
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(para. 9). Even if privileged, these records must be 
disclosed to the accused where “clearly relevant 
and important to the ability of the accused to raise 
a defence” (para. 11). 


In the context of ordering production of records 
that are in the hands of third parties, Lamer C.J. 
and Sopinka J. outlined a two-stage process. At the 
first stage, the issue is whether the document 
sought by the accused ought to be produced to the 
judge; at the second stage, the trial judge must bal¬ 
ance the competing interests to decide whether to 
order production to the accused. At the first stage, 
the onus is on the accused to establish that the 
information in question is “ likely to be relevant ” 
(para. 19 (emphasis in original)). Unlike in the 
Crown disclosure context, where relevance is 
understood to mean “may be useful to the 
defence”, the threshold of likely relevance in this 
context requires that the presiding judge be satis¬ 
fied “that there is a reasonable possibility that the 
information is logically probative to an issue at 
trial or the competence of a witness to testify ” 
(para. 22 (emphasis in original)). This shift in onus 
and the higher threshold, as compared to when 
records are in the possession of the Crown, was 
necessitated by the fact that the information in 
question is not part of the state’s “case to meet”, 
the state has not been given access to it, and third 
parties are under no obligation to assist the 
defence. 


Lamer C.J. and Sopinka J. held that the thresh¬ 
old of likely relevance at this first stage is not a 
significant or onerous burden. It is meant to pre¬ 
vent requests for production that are “speculative, 
fanciful, disruptive, unmeritorious, obstructive and 
time-consuming” (para. 24). Although Lamer C.J. 
and Sopinka J. disagreed with L’Heureux-Dube J. 
that therapeutic records are rarely relevant to the 


siers therapeutiques lorsque ces dossiers ont ete 
communiques au ministere public ou que «l’on a 
renonce a ce caractere confidentiel afin de poursui- 
vre l’accuse» (par. 9). Meme s’ils sont proteges, 
ces dossiers doivent etre communiques a l’accuse 
lorsqu’ils sont «manifestement pertinents et impor- 
tants pour permettre a T accuse de faire valoir un 
moyen de defense)) (par. 11). 

En ce qui conceme l’ordonnance de communi¬ 
cation de dossiers qui sont en la possession de 
tiers, le juge en chef Lamer et le juge Sopinka ont 
expose une procedure en deux etapes. A la pre¬ 
miere etape, il s’agit de savoir si le document 
demande par T accuse devrait etre communique au 
juge; a la deuxieme etape, le juge du proces doit 
evaluer les interets opposes pour decider s’il y a 
lieu d’ordonner la communication a l’accuse. A la 
premiere etape, il incombe a l’accuse d’etablir que 
les renseignements en cause sont d’une « perti- 
nence probable )) (par. 19 (souligne dans l’origi- 
nal)). Contrairement au contexte de la communica¬ 
tion par le ministere public, ou la pertinence est 
interpretee comine signifiant «l’utilite que [cela 
peut] avoir pour la defense)), le seuil de la perti¬ 
nence probable dans ce contexte exige que le juge 
qui preside le proces soit convaincu «qu’il existe 
une possibility raisonnable que les renseignements 
aient une valeur logiquement probante relative- 
ment a une question en litige ou a l’habilite a 
temoigner d’un temoin )) (par. 22 (souligne dans 
l’original)). Ce deplacement d’obligation ainsi que 
le seuil plus eleve, comparativement aux cas ou les 
dossiers sont en la possession du ministere public, 
sont devenus necessaires du fait que les renseigne¬ 
ments en cause ne font pas partie de la «preuve a 
charge)) de l’Etat, que ce dernier n’y a pas eu acces 
et que les tiers ne sont pas tenus d’aider la defense. 

Le juge en chef Lamer et le juge Sopinka ont 
statue que le seuil de la pertinence probable a cette 
premiere etape ne constitue pas un fardeau 
important ou onereux. Il vise a empecher les 
demandes de communication «qui reposent sur la 
conjecture et qui sont fantaisistes, perturbatrices, 
mal fondees, obstructionnistes et dilatoires)) 
(par. 24). Meme s’ils ne partageaient pas l’avis du 
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accused, they declined to set out “categories of rel¬ 
evance” (para. 27). 


If the first stage is passed, the record is disclosed 
to the court and the application for production 
moves onto the second stage where the judge 
determines whether the record should be produced 
to the accused. At this second stage, Lamer C.J. 
and Sopinka J. require the trial judge to balance the 
competing interests in order to determine whether 
a non-production order would be a reasonable limit 
on the accused’s ability to make full answer and 
defence. They list a series of factors that trial 
judges should consider in making this determina¬ 
tion (at para. 31): 

(1) the extent to which the record is necessary for the 
accused to make full answer and defence; (2) the proba¬ 
tive value of the record in question; (3) the nature and 
extent of the reasonable expectation of privacy vested in 
that record; (4) whether production of the record would 
be premised upon any discriminatory belief or bias; and 
(5) the potential prejudice to the complainant’s dignity, 
privacy or security of the person that would be occa¬ 
sioned by production of the record in question. 

Although L’Heureux-Dube J., for the minority on 
this issue, outlined the same five factors as the 
majority, she also included two additional factors: 
the integrity of the trial process and the societal 
interest in reporting sexual crimes. Lamer C.J. and 
Sopinka J. held that the former is better dealt with 
when determining admissibility of the evidence 
and that the latter, while a relevant factor, was “not 
a paramount consideration” as there are many 
other avenues open to the trial judge to protect this 
interest than declining production (at paras. 32 and 
33). 


(b) Bill C-46 

On May 12, 1997, approximately 17 months 
after this Court released its decision in O ’Connor, 
Bill C-46 came into force. Bill C-46 sets out a pro¬ 
cess to govern the production of the private 


juge L’Heureux-Dube que les dossiers therapeu- 
tiques sont rarement utiles a l’accuse, le juge en 
chef Lamer et le juge Sopinka ont refuse d’etablir 
des categories de pertinence» (par. 27). 

Si la premiere etape est franchie, le dossier est 47 
communique au tribunal et la demande de commu¬ 
nication passe a la deuxieme etape, ou le juge 
decide s’il y a lieu de communiquer le dossier a 
Taccuse. Le juge en chef Lamer et le juge Sopinka 
exigent qu’a cette etape le juge du proces evalue 
les interets opposes afin de determiner si une 
ordonnance de non-communication constituerait 
une limite raisonnable a la capacite de Taccuse de 
presenter une defense pleine et entiere. Ils enume- 
rent une serie de facteurs dont le juge du proces 
devrait tenir compte pour prendre sa decision (au 
par. 31): 

(1) la mesure dans laquelle ce dossier est necessaire 
pour que l’accuse puisse presenter une defense pleine et 
entiere; (2) la valeur probante du dossier en question; 

(3) la nature et la portee de l’attente raisonnable au res¬ 
pect du caractere prive de ce dossier; (4) la question de 
savoir si la production du dossier reposerait sur une 
croyance ou un prejuge discriminatoires; et (5) le preju¬ 
dice possible a la dignite, a la vie privee ou a la securite 
de la personne [du plaignant] que pourrait causer la pro¬ 
duction du dossier en question. 

Bien qu’elle ait expose les cinq memes facteurs 
que les juges majoritaires, le juge L’Heureux- 
Dube, s’exprimant au nom des juges dissidents sur 
cette question, a ajoute deux facteurs supplemen- 
taires: l’integrite du processus judiciaire et l’interet 
de la societe a ce que les crimes d’ordre sexuel 
soient signales. Le juge en chef Lamer et le juge 
Sopinka ont conclu qu’il valait mieux examiner le 
premier facteur en determinant l’admissibilite de la 
preuve et que l’autre facteur, quoique pertinent, 
n’etait «pas une consideration primordiale» puis- 
que le juge du proces dispose de nombreux 
moyens, autres que refuser la communication, de 
proteger cet interet (aux par. 32 et 33). 

b) La loi C-46 

jo 

Le 12 mai 1997, environ 17 mois apres que 
notre Cour eut rendu 1’arret O’Connor, la loi C-46 
est entree en vigueur. Cette loi enonce une proce¬ 
dure regissant la communication des dossiers 
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records of complainants and witnesses in sexual 
assault trials in place of the common law regime 
this Court established in O ’Connor. The preamble 
to the Bill indicates that Parliament was concerned 
about the incidence of sexual violence and abuse 
in Canadian society, its prevalence against women 
and children, and its “particularly disadvantageous 
impact on the equal participation of women and 
children in society and on the rights of women and 
children to security of the person, privacy and 
equal benefit of the law as guaranteed by sections 
7, 8, 15 and 28 of the [Charter]”. The preamble 
expressly declares that Parliament seeks to provide 
a framework of laws that are fair to and protect the 
rights of both accused persons and complainants. 


While the Bill retains the two-stage structure set 
out in O’Connor, there are significant differences 
between the two regimes. Many of these are 
uncontentious. In the following overview of the 
Bill, we expound on only the provisions brought 
under review in this appeal. 

Bill C-46 begins by defining the records to 
which it applies: “any form of record that contains 
personal infonnation for which there is a reasona¬ 
ble expectation of privacy”, excluding investiga¬ 
tory or prosecutorial records: s. 278.1. It goes on 
to define the types of offences that will trigger its 
application: s. 278.2(1). Generally, these are sexual 
assault and similar sexual offences. Section 
278.2(1) states that an accused person charged 
with these offences cannot obtain the records relat¬ 
ing to complainants or witnesses covered by 
s. 278.1, except in accordance with the process set 
out by the Bill. 


A third preliminary section, s. 278.2(2), states 
that the Bill applies to records in the possession or 
control of any person, including the Crown prose¬ 
cutor, unless the complainant or witness “has 
expressly waived the application of [the Bill]”. 
Absent waiver, documents in the possession of the 
prosecution are treated in the same manner as doc- 


prives des plaignants et des temoins dans des pro- 
ces en matiere degression sexuelle, qui vient rem- 
placer le regime de common law etabli par notre 
Cour dans Larret O’Connor. Son preambule 
indique que le legislateur etait preoccupe par les 
cas de violence et d’exploitation sexuelles au sein 
de la societe canadienne, par la frequence des 
agressions sexuelles contre les femmes et les 
enfants et par leurs «effets particulierement nefas- 
tes sur les chances d’egalite des femmes et des 
enfants au sein de la societe et sur leurs droits a la 
securite de leur personne, a la vie privee ou au 
meme benefice de la loi qui sont garantis par les 
articles 7, 8, 15 et 28 de la Charter. Le preambule 
precise que le legislateur cherche a etablir un cadre 
juridique qui soit equitable et qui protege a la fois 
les droits des accuses et ceux des plaignants. 

Bien que la Loi maintienne la procedure en deux 
etapes enoncee dans Larret O’Connor, il existe 
entre les deux regimes d’importantes differences 
qui, dans une large mesure, sont incontestees. Dans 
l’apercu suivant de la Loi, nous expliquons seule- 
ment les dispositions qui sont examinees dans le 
present pourvoi. 

La loi C-46 definit d’abord les dossiers auxquels 
elle s’applique comme etant «toute forme de docu¬ 
ment contenant des renseignements personnels 
pour lesquels il existe une attente raisonnable en 
matiere de protection de la vie privee», a Texclu- 
sion des dossiers d’enquete et ceux de la poursuite: 
art. 278.1. Elle definit ensuite les genres d’inffac- 
tions qui vont declencher son application: 
par. 278.2(1). En general, ce sont l’agression 
sexuelle et les infractions d’ordre sexuel similaires. 
Le paragraphe 278.2(1) prevoit que la personne 
accusee de ces infractions ne peut obtenir les dos¬ 
siers concemant les plaignants et les temoins vises 
par Tart. 278.1 qu’en conformite avec la procedure 
enoncee par la Loi. 

Une troisieme disposition preliminaire, soit le 
par. 278.2(2), prevoit que la Loi s’applique aux 
dossiers en la possession ou sous le controle de 
toute personne, y compris le procureur du minis- 
tere public, sauf si le plaignant ou le temoin 
«a expressement renonce a l’application» de la 
Loi. En l’absence de renonciation, les documents 
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uments in the hands of a private individual or 
organization and therefore are subject to disclosure 
pursuant to the Bill’s procedures. 


Yet another preliminary provision sets out 
“assertions” that are “not sufficient on their own” 
on an application for production to establish that a 
record is “likely relevant to an issue at trial or to 
the competence of a witness to testify”: 
s. 278.3(4). 

This brings us to the heart of the Bill — the pro¬ 
cess established to govern the production of pri¬ 
vate records to an accused person in sexual offence 
proceedings. Like O ’Connor, Parliament has set up 
a two-stage process: (1) disclosure to the judge; 
and (2) production to the accused. At the first 
stage, the accused must establish that the record 
sought is “likely relevant to an issue at trial or to 
the competence of a witness to testify” and that 
“the production of the record is necessary in the 
interests of justice” (s. 278.5(1)). Bill C-46 
diverges from O’Connor by directing the trial 
judge to consider the salutary and deleterious 
effects of production to the court on the accused’s 
right to full answer and defence and the complain¬ 
ant’s or witness’s right to privacy and equality. A 
series of factors is listed that the trial judge is 
directed to take into account in deciding whether 
the document should be produced to the court 
(s. 278.5(2)): 

(a) the extent to which the record is necessary for the 
accused to make a full answer and defence; 

(b) the probative value of the record; 

(c) the nature and extent of the reasonable expectation 
of privacy with respect to the record; 

(. d) whether production of the record is based on a dis¬ 
criminatory belief or bias; 

(e) the potential prejudice to the personal dignity and 
right to privacy of any person to whom the record 
relates; 

(/) society’s interest in encouraging the reporting of 
sexual offences; 


en la possession de la poursuite sont traites de la 
mane maniere que les documents detenus par un 
particulier ou par un organisme prive, et ils sont 
done sujets a communication selon la procedure 
etablie par la Loi. 

Encore est-il qu’une autre disposition prelimi- 
naire enonce les «affirmations» qui, dans une 
demande de communication, ne «suffisent pas en 
soi» a demontrer qu’un dossier est «vraisemblable- 
ment pertinent quant a un point en litige ou a l’ha- 
bilete d’un temoin a temoigner»: par. 278.3(4). 

Cela nous amene au cceur de la Loi — la proce¬ 
dure etablie pour regir la communication de dos¬ 
siers prives a un accuse dans des poursuites rela¬ 
tives a une infraction d’ordre sexuel. A l’instar de 
1’arret O’Connor, le legislateur a etabli une proce¬ 
dure en deux etapes: (1) la communication au juge, 
et (2) la communication a T accuse. A la premiere 
etape, Taccuse doit etablir que le dossier demande 
est «vraisemblablement pertinent quant a un point 
en litige ou a l’habilete d’un temoin a temoigner» 
et que sa communication «sert les interets de la 
justice» (par. 278.5(1)). La loi C-46 differe de T ar¬ 
ret O’Connor en ce sens qu’elle ordonne au juge 
du proces de prendre en consideration les effets 
benefiques et prejudiciables de la communication 
au tribunal sur le droit de Taccuse a une defense 
pleine et entiere et sur le droit a la vie privee et a 
l’egalite du plaignant ou du temoin. Suit une liste 
de facteurs dont le juge du proces doit tenir compte 
pour decider si le document doit etre communique 
ou non au tribunal (par. 278.5(2)): 

a) la mesure dans laquelle le dossier est necessaire 
pour permettre a l’accuse de presenter une defense 
pleine et entiere; 

b) sa valeur probante; 

c) la nature et la portee de l’attente raisonnable au res¬ 
pect de son caractere prive; 

d) la question de savoir si sa communication repose- 
rait sur une croyance ou un prejuge discriminatoire; 

e) le prejudice possible a la dignite ou a la vie privee 
de toute personne a laquelle il se rapporte; 

f) l’interet qu’a la societe a ce que les infractions 
d’ordre sexuel soient signalees; 
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( g) society’s interest in encouraging the obtaining of 
treatment by complainants of sexual offences; and 


(h) the effect of the determination on the integrity of 

the trial process. 

If the requirements of this first stage are met, the 
record will be ordered produced to the trial judge. 
At the second stage, the judge looks at the record 
in the absence of the parties (s. 278.6(1)), holds a 
hearing if necessary (s. 278.6(2)), and determines 
whether the record should be produced on the basis 
that it is “likely relevant to an issue at trial or to 
the competence of a witness to testify’’ and that its 
production is “necessary in the interests of justice’’ 
(s. 278.7). Again at this stage, the judge must con¬ 
sider the salutary and deleterious effects on the 
accused’s right to make full answer and defence 
and on the right to privacy and equality of the 
complainant or witness, and is directed to “take 
into account’’ the factors set out at s. 278.5(2): 
s. 278.7(2). When ordering production, the judge 
may impose conditions on production: s. 278.7(3). 


The respondent and several supporting interven¬ 
ers argue that Bill C-46 is unconstitutional to the 
extent that it establishes a regime for production 
that differs from or is inconsistent with that estab¬ 
lished by the majority in O’Connor. However, it 
does not follow from the fact that a law passed by 
Parliament differs from a regime envisaged by the 
Court in the absence of a statutory scheme, that 
Parliament’s law is unconstitutional. Parliament 
may build on the Court’s decision, and develop a 
different scheme as long as it remains constitu¬ 
tional. Just as Parliament must respect the Court’s 
rulings, so the Court must respect Parliament’s 
determination that the judicial scheme can be 
improved. To insist on slavish conformity would 
belie the mutual respect that underpins the rela¬ 
tionship between the courts and legislature that is 
so essential to our constitutional democracy: 
Vriend, supra. We turn now to a brief discussion of 
that relationship. 


g) l’interet qu’a la societe a ce que les plaignants, 
dans les cas d’infraction d’ordre sexuel, suivent des 
traitements; 

h) l’effet de la decision sur l’integrite du processus 
judiciaire. 

Si les exigences de la premiere etape sont res- 
pectees, la communication du dossier au juge du 
proces sera ordonnee. A la deuxieme etape, le juge 
examine le dossier en l’absence des parties 
(par. 278.6(1)), tient une audience si necessaire 
(par. 278.6(2)) et decide s’il y a lieu de communi- 
quer le dossier pour le motif qu’il est «vraisembla- 
blement pertinent quant a un point en litige ou a 
l’habilete d’un temoin a temoigner» et que sa com¬ 
munication «sert les interets de la justice» 
(art. 278.7). La encore, a cette etape, le juge doit 
prendre en consideration les effets benefiques et 
prejudiciables sur le droit de l’accuse a une 
defense pleine et entiere et sur le droit a la vie pri- 
vee et a l’egalite du plaignant ou du temoin, et il 
doit «tenir compte» des facteurs enumeres au 
par. 278.5(2): par. 278.7(2). Lorsqu’il ordonne la 
communication, le juge peut l’assujettir a des con¬ 
ditions: par. 278.7(3). 

L’intime et plusieurs intervenants qui l’appuient 
font valoir que la loi C-46 est inconstitutionnelle 
dans la mesure ou elle etablit un regime de com¬ 
munication qui differe de celui etabli par les juges 
majoritaires dans Tarret O’Connor, ou qui est 
incompatible avec celui-ci. Le fait qu’une loi adop¬ 
tee par le legislateur differe d’un regime envisage 
par la Cour, en l’absence d’un regime legislatif, ne 
veut toutefois pas dire que cette loi est inconstitu¬ 
tionnelle. Le legislateur peut s’inspirer de la deci¬ 
sion de la Cour et concevoir un regime different 
pourvu que celui-ci demeure constitutionnel. Tout 
comme le legislateur doit respecter les decisions de 
la Cour, la Cour doit respecter la decision du legis¬ 
lateur que le regime qu’elle a cree peut etre ame- 
liore. Insister sur une conformite servile irait a 
l’encontre du respect mutuel qui sous-tend les rap¬ 
ports entre les tribunaux et le legislateur et qui est 
si essentiel a notre democratic constitutionnelle: 
Vriend, precite. Nous passons maintenant a une 
breve analyse de ces rapports. 
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(2) Relationship Between the Courts and the 

Legislature Generally 

A posture of respect towards Parliament was 
endorsed by this Court in Slaight Communications, 
supra, at p. 1078, where we held that if legislation 
is amenable to two interpretations, a court should 
choose the interpretation that upholds the legisla¬ 
tion as constitutional. Thus courts must presume 
that Parliament intended to enact constitutional 
legislation and strive, where possible, to give effect 
to this intention. 


This Court has also discussed the relationship 
between the courts and the legislature in terms of a 
dialogue, and emphasized its importance to the 
democratic process. In Vriend, supra, at para. 139, 
Iacobucci J. stated: 

To my mind, a great value of judicial review and this 
dialogue among the branches is that each of the 
branches is made somewhat accountable to the other. 
The work of the legislature is reviewed by the courts 
and the work of the court in its decisions can be reacted 
to by the legislature in the passing of new legislation (or 
even overarching laws under s. 33 of the Charter). This 
dialogue between and accountability of each of the 
branches have the effect of enhancing the democratic 
process, not denying it. 

See also P. W. Hogg and A. A. Bushell, “The 
Charter Dialogue Between Courts and Legisla¬ 
tures” (1997), 35 Osgoode Hall L.J. 75. If the 
common law were to be taken as establishing the 
only possible constitutional regime, then we could 
not speak of a dialogue with the legislature. Such a 
situation could only undermine rather than 
enhance democracy. Legislative change and the 
development of the common law are different. As 
this Court noted in R. v. Salituro, [1991] 3 S.C.R. 
654, at p. 666, the common law changes incre¬ 
mentally, “while complex changes to the law with 
uncertain ramifications should be left to the legis¬ 
lature”. While this dialogue obviously is of a 
somewhat different nature when the common law 
rule involves interpretation of the Charter, as in 
O’Connor, it remains a dialogue nonetheless. 


(2) Les rapports generaux entre les tribunaux et 
le legislateur 

Notre Cour a adopte une attitude de respect 56 
envers le legislateur dans Tarret Slaight Communi¬ 
cations, precite, a la p. 1078, ou elle a conclu que, 
si une mesure legislative prete a deux interpreta¬ 
tions, le tribunal doit choisir celle qui en maintient 
le caractere constitutionnel. Par consequent, les tri¬ 
bunaux doivent presumer que le legislateur avait 
l’intention d’adopter une mesure legislative consti- 
tutionnelle et ils doivent s’efforcer, autant que pos¬ 
sible, de mettre a execution cette intention. 

Notre Cour a egalement analyse les rapports 57 
entre les tribunaux et le legislateur sous Tangle 
d’un dialogue, et elle a souligne leur importance 
pour le processus democratique. Dans Tarret 
Vriend, precite, au par. 139, le juge Iacobucci a dit: 

La revision judiciaire et ce dialogue sont precieux, 
selon moi, parce qu’ils obligent en quelque sorte les 
divers organes du gouvemement a se rendre mutuelle- 
ment des comptes. Les tribunaux examinent le travail du 
legislateur, et le legislateur reagit aux decisions des tri¬ 
bunaux en adoptant d’autres textes de loi (ou mane en 
se prevalant de Tart. 33 de la Charte pour les soustraire 
a la Charte). Ce dialogue et ce processus de reddition de 
compte entre organes du gouvemement, loin de nuire au 
processus democratique, Tenrichissent. 

Voir aussi P. W. Hogg et A. A. Bushell, «The 
Charter Dialogue Between Courts and Legisla- 
tures» (1997), 35 Osgoode Hall L.J. 75. S’il fallait 
considerer que la common law etablit le seul 
regime constitutionnel possible, on ne pourrait pas 
alors parler de dialogue avec le legislateur. Une 
telle situation ne pourrait que miner la democratic 
au lieu de la favoriser. La modification legislative 
et Involution de la common law sont deux choses 
differentes. Comme notre Cour Ta souligne dans 
Tarret R. c. Salituro, [1991] 3 R.C.S. 654, a la 
p. 666, la common law change progressivement, 
tandis qu’il «convient de laisser au legislateur le 
soin d’apporter au droit des changements com¬ 
plexes dont les consequences sont incertaines». 

Bien que ce dialogue differe evidemment quelque 
peu lorsque la regie de common law necessite T in¬ 
terpretation de la Charte, comme dans Tarret 
O ’Connor, il n’en demeure pas moins un dialogue. 
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Moreover, in this Court’s recent decision Refer¬ 
ence re Secession of Quebec, [1998] 2 S.C.R. 217, 
we affirmed the proposition that constitutionalism 
can facilitate democracy rather than undermine it, 
and that one way in which it does this is by ensur¬ 
ing that fundamental human rights and individual 
freedoms are given due regard and protection (at 
paras. 74-78). Courts do not hold a monopoly on 
the protection and promotion of rights and free¬ 
doms; Parliament also plays a role in this regard 
and is often able to act as a significant ally for vul¬ 
nerable groups. This is especially important to rec¬ 
ognize in the context of sexual violence. The his¬ 
tory of the treatment of sexual assault 
complainants by our society and our legal system 
is an unfortunate one. Important change has 
occurred through legislation aimed at both recog¬ 
nizing the rights and interests of complainants in 
criminal proceedings, and debunking the stereo¬ 
types that have been so damaging to women and 
children, but the treatment of sexual assault com¬ 
plainants remains an ongoing problem. If constitu¬ 
tional democracy is meant to ensure that due 
regard is given to the voices of those vulnerable to 
being overlooked by the majority, then this court 
has an obligation to consider respectfully Parlia¬ 
ment’s attempt to respond to such voices. 


Parliament has enacted this legislation after a 
long consultation process that included a consider¬ 
ation of the constitutional standards outlined by 
this Court in O ’Connor. While it is the role of the 
courts to specify such standards, there may be a 
range of pennissible regimes that can meet these 
standards. It goes without saying that this range is 
not confined to the specific rule adopted by the 
Court pursuant to its competence in the common 
law. In the present case, Parliament decided that 
legislation was necessary in order to address the 
issue of third party records more comprehensively. 
As is evident from the language of the preamble to 
Bill C-46, Parliament also sought to recognize the 
prevalence of sexual violence against women and 
children and its disadvantageous impact on their 
rights, to encourage the reporting of incidents of 
sexual violence, to recognize the impact of the pro- 


De plus, dans le Renvoi relatif a la secession du 
Quebec, [1998] 2 R.C.S. 217, notre Cour a recem- 
ment confirme que le constitutionnalisme peut 
faciliter la democratic au lieu de la miner, et que 
Tune des facons dont il le fait est de garantir le res¬ 
pect et la protection qui sont dus aux droits fonda- 
mentaux et aux libertes individuelles de la per- 
sonne (au par. 74 a 78). Les tribunaux n’ont pas le 
monopole de la protection et de la promotion des 
droits et libertes; le legislateur joue egalement un 
role a cet egard et il est souvent en mesure de faire 
fonction d’allie important pour les groupes vulne- 
rables. Il importe particulierement de reconnaitre 
ce fait dans le contexte de la violence sexuelle. La 
faqon dont notre societe et notre systeme judiciaire 
ont traite les plaignants en matiere degression 
sexuelle dans le passe est regrettable. D’impor- 
tantes modifications ont ete effectuees par voie 
legislative dans le but de reconnaitre les droits et 
interets des plaignants en matiere criminelle et de 
mettre fin aux stereotypes qui ont fait tant de tort 
aux femmes et aux enfants, mais le traitement des 
plaignants en matiere degression sexuelle consti- 
tue toujours un probleme. Si la democratic consti- 
tutionnelle vise a garantir que la majorite ecoute 
comme il se doit la voix des personnes vulne- 
rables, notre Cour a done l’obligation de faire 
preuve de deference en examinant la tentative du 
legislateur de repondre a cette voix. 

Le legislateur a adopte la presente mesure legis¬ 
lative a la suite d’un long processus de consulta¬ 
tion qui a comporte un examen des nonnes consti- 
tutionnelles exposees par notre Cour dans Tarret 
O ’Connor. Bien qu’il appartienne aux tribunaux de 
preciser ces nonnes, il peut y avoir une gamme de 
regimes acceptables qui y satisfont. Il va sans dire 
que cette gamme ne se limite pas a la regie particu- 
liere que la Cour a adoptee confonnement a sa 
competence en matiere de common law. En Tes- 
pece, le legislateur a decide qu’une mesure legisla¬ 
tive etait necessaire pour aborder de facon plus 
exhaustive la question des dossiers de tiers. 
Comme Tindique clairement le preambule de la loi 
C-46, le legislateur a egalement cherche a recon¬ 
naitre la frequence des agressions sexuelles contre 
les femmes et les enfants ainsi que leurs effets 
nefastes sur leurs droits, a encourager la denoncia- 


1999 CanLII 637 (SCC) 



[1999] 3 R.C.S. 


R. c. mills Les juges McLachlin et Iacobucci 


713 


duction of personal information on the efficacy of 
treatment, and to reconcile fairness to complain¬ 
ants with the rights of the accused. Many of these 
concerns involve policy decisions regarding crimi¬ 
nal procedure and its relationship to the commu¬ 
nity at large. Parliament may also be understood to 
be recognizing “horizontal” equality concerns, 
where women’s inequality results from the acts of 
other individuals and groups rather than the state, 
but which nonetheless may have many conse¬ 
quences for the criminal justice system. It is per¬ 
fectly reasonable that these many concerns may 
lead to a procedure that is different from the com¬ 
mon law position but that nonetheless meets the 
required constitutional standards. 


We cannot presume that the legislation is uncon¬ 
stitutional simply because it is different from the 
common law position. The question before us is 
not whether Parliament can amend the common 
law; it clearly can. The question before us is 
whether in doing so Parliament has nonetheless 
outlined a constitutionally acceptable procedure 
for the production of private records of complain¬ 
ants in sexual assault trials. This question is con¬ 
sidered at length below, following the discussion 
of the constitutional rights at stake in this appeal. 


(3) Tensions Among Full Answer and Defence, 
Privacy, and Equality 

(a) Balancing Interests and Defining Rights 

At play in this appeal are three principles, which 
find their support in specific provisions of the 
Charter. These are full answer and defence, pri¬ 
vacy, and equality. No single principle is absolute 
and capable of trumping the others; all must be 
defined in light of competing claims. As Lamer 
C.J. stated in Dagenais, supra, at p. 877: “When 
the protected rights of two individuals come into 
conflict. . . Charter principles require a balance to 


tion des cas de violence sexuelle, a reconnaitre 
T incidence de la communication de renseigne- 
ments personnels sur l’efficacite des traitements et 
a concilier l’equite pour le plaignant avec les droits 
de Taccuse. Un bon nombre de ces preoccupations 
necessitent des decisions de principe concemant la 
procedure criminelle et son lien avec la collectivite 
en general. On peut aussi considerer que le legisla¬ 
tes reconnait des soucis d’egalite «horizontale» 
lorsque l’inegalite des femmes, qui resulte d’actes 
accomplis par d’autres personnes et groupes plutot 
que par l’Etat, peut neanmoins avoir de nombreu- 
ses consequences sur le systeme de justice crimi¬ 
nelle. II est tout a fait raisonnable que ces nom- 
breuses preoccupations puissent mener a une 
procedure qui differe de la position de la common 
law mais qui respecte neanmoins les normes cons- 
titutionnelles requises. 

Nous ne pouvons pas presumer que la mesure 
legislative est inconstitutionnelle simplement parce 
qu’elle differe de la position de la common law. La 
question dont nous sommes saisis n’est pas de 
savoir si le legislates peut modifier la common 
law; il le peut manifestement. La question dont 
nous sommes saisis est de savoir si, en le faisant, le 
legislates a malgre tout expose une procedure 
constitutionnellement acceptable relativement a la 
communication des dossiers prives de plaignants 
dans des proces en matiere degression sexuelle. 
Cette question est examinee en detail plus loin, 
apres une analyse des droits constitutionnels en jeu 
dans le present pourvoi. 

(3) Les tensions entre defense pleine et entiere, 

vie privee et egalite 

a) Evaluation des interets et definition des 
droits 

Trois principes etayes par des dispositions parti- 
culieres de la Charte sont en jeu dans le present 
pourvoi. Ce sont les principes de la defense pleine 
et entiere, de la vie privee et de Tegalite. Aucun de 
ces principes n’est absolu et n’est susceptible de 
l’emporter sur les autres; tous doivent etre definis 
a la lumiere de revendications opposees. Comme le 
juge en chef Lamer l’a dit dans Tarret Dagenais, 
precite, a la p. 877: «Lorsque les droits de deux 
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be achieved that fully respects the importance of 
both sets of rights.’" This illustrates the importance 
of interpreting rights in a contextual manner — not 
because they are of intermittent importance but 
because they often inform, and are informed by, 
other similarly deserving rights or values at play in 
particular circumstances. 


The respondent’s right to liberty under s. 7 of 
the Charter is engaged because he faces the possi¬ 
bility of imprisonment. The question therefore 
becomes whether the procedure outlined in 
ss. 278.1 to 278.91 of the Criminal Code violates 
the principles of fundamental justice. To answer 
this we must determine what the relevant rights 
are. First of all, the denial of the accused’s ability 
to make full answer and defence implicates s. 7. 
An unreasonable search and seizure of a complain¬ 
ant’s records, however, violates the complainant’s 
right to privacy protected under s. 8. As this Court 
made clear in Re B.C. Motor Vehicle Act, [1985] 2 
S.C.R. 486, at p. 502, both of these rights are 
instances of the “principles of fundamental justice” 
enshrined in s. 7. Insofar as the rights at stake all 
fall within ss. 7 to 14, the “principles of fundamen¬ 
tal justice” provide a useful context for defining 
these rights in light of each other. 


Considered in the abstract, these principles of 
fundamental justice may seem to conflict. The con¬ 
flict is resolved by considering conflicting rights in 
the factual context of each particular case. There¬ 
fore, we do not say that a complainant’s right to be 
free from an unreasonable search and seizure may 
be justifiably infringed by the accused’s right to 
make full answer and defence or vice versa. 
Rather, part of what defines both a reasonable 
search or seizure and full answer and defence is a 
full appreciation of these principles of fundamental 
justice as they operate within a particular context. 


Moreover, a full interpretation and discussion of 
these principles will implicate other Charter rights 


individus sont en conflit, [. . .] les principes de la 
Charte commandent un equilibre qui respecte plei- 
nement l’importance des deux categories de 
droits.» Cela montre l’importance de donner aux 
droits une interpretation fondee sur le contexte — 
non parce qu’ils ont une importance sporadique, 
mais parce qu’ils sous-tendent ou s’inspirent sou- 
vent d’autres droits ou valeurs aussi louables qui 
sont en jeu dans des circonstances particulieres. 

Le droit a la liberte que l’art. 7 de la Charte 
garantit a Tintime est en jeu parce que celui-ci est 
passible d’emprisonnement. Se pose done la ques¬ 
tion de savoir si la procedure exposee aux art. 
278.1 a 278.91 du Code criminel viole les prin¬ 
cipes de justice fondamentale. Pour repondre a 
cette question, nous devons determiner quels sont 
les droits pertinents. Premierement, un refus de 
permettre a l’accuse de presenter une defense 
pleine et entiere fait intervenir Part. 7. Une fouille 
et une saisie abusives des dossiers d’un plaignant 
violent toutefois le droit a la vie privee que lui 
garantit Part. 8. Comme notre Cour Pa affirme 
clairement dans le Renvoi relatif a la Motor 
Vehicle Act de la C.-B., [1985] 2 R.C.S. 486, a la 
p. 502, ces deux droits sont des exemples de «prin- 
cipes de justice fondamentale» consacres a Part. 7. 
Dans la mesure ou les droits en jeu relevent tous 
des art. 7 a 14, les «principes de justice fondamen- 
tale» foumissent un contexte utile pour defmir ces 
droits les uns par rapport aux autres. 

Examines dans l’abstrait, ces principes de jus¬ 
tice fondamentale peuvent sembler entrer en con- 
flit. Ce conflit est resolu par l’examen des droits 
contradictoires en fonction des faits de chaque 
affaire. Par consequent, nous n’affirmons pas que 
le droit de Paccuse a une defense pleine et entiere 
peut, de facon justifiable, porter atteinte au droit 
d’un plaignant de ne pas faire l’objet d’une fouille, 
perquisition ou saisie abusive, ou vice versa. Au 
contraire, pour qu’il y ait fouille, perquisition ou 
saisie non abusive et defense pleine et entiere, il 
faut notamment une comprehension complete de la 
facon dont ces principes de justice fondamentale 
s’appliquent dans un contexte donne. 

De plus, Pinterpretation et l’analyse completes 
de ces principes fait intervenir d’autres droits 
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such as equality and security of the person. When 
the rights involved are outside of ss. 7 to 14, resort 
to the principles of fundamental justice will of 
course not be sufficient to resolve the question. 
However, it will not change the analysis. Whether 
or not all the rights involved are “principles of fun¬ 
damental justice”, Charter rights must always be 
defined contextually. 


It is also important to distinguish between bal¬ 
ancing the principles of fundamental justice under 
s. 7 and balancing interests under s. 1 of the Char¬ 
ter. The s. 1 jurisprudence that has developed in 
this Court is in many respects quite similar to the 
balancing process mandated by s. 7. As McLachlin 
J. stated for the Court in Cunningham v. Canada, 
[1993] 2 S.C.R. 143, at p. 152, regarding the latter: 
“The .. . question is whether, from a substantive 
point of view, the change in the law strikes the 
right balance between the accused’s interests and 
the interests of society.” Much the same could be 
said regarding the central question posed by s. 1. 


However, there are several important differences 
between the balancing exercises under ss. 1 and 7. 
The most important difference is that the issue 
under s. 7 is the delineation of the boundaries of 
the rights in question whereas under s. 1 the ques¬ 
tion is whether the violation of these boundaries 
may be justified. The different role played by ss. 1 
and 7 also has important implications regarding 
which party bears the burden of proof. If interests 
are balanced under s. 7 then it is the rights claim¬ 
ant who bears the burden of proving that the bal¬ 
ance struck by the impugned legislation violates 
s. 7. If interests are balanced under s. 1 then it is 
the state that bears the burden of justifying the 
infringement of the Charter rights. 


Because of these differences, the nature of the 
issues and interests to be balanced is not the same 


garantis par la Charte, comme Legality et la secu¬ 
rity de la personne. Si les droits en cause ne rele- 
vent pas des art. 7 a 14, il est evident que le 
recours aux principes de justice fondamentale ne 
sera pas suffisant pour resoudre la question. Toute- 
fois, cela ne changera rien a Tanalyse. Peu importe 
que les droits en cause soient tous ou non des 
«principes de justice fondamentale», les droits 
garantis par la Charte doivent toujours etre definis 
en fonction du contexte. 

II est egalement important d’etablir une distinc¬ 
tion entre revaluation des principes de justice fon¬ 
damentale au sens de Tart. 7 et revaluation d’inte- 
rets fondee sur l’article premier de la Charte. La 
jurisprudence de notre Cour relative a l’article pre¬ 
mier est, a maints egards, fort semblable au pro¬ 
cessus devaluation prescrit par l’art. 7. Comme le 
juge McLachlin l’a dit au nom de notre Cour dans 
l’arret Cunningham c. Canada, [1993] 2 R.C.S. 
143, a la p. 152, relativement a ce processus: «La 
[. ..] question est de savoir si, du point de vue du 
fond, la modification de la loi etablit un juste equi- 
libre entre les droits de l’accuse et les interets de la 
societe.» On pourrait en dire presque autant de la 
question principale soulevee par f article premier. 

II y a cependant plusieurs differences impor- 
tantes entre revaluation fondee sur l’article pre¬ 
mier et celle qui est fondee sur l’art. 7. La diffe¬ 
rence la plus importante reside dans le fait que la 
question qui se pose en vertu de l’art. 7 est celle de 
la delimitation des droits en question tandis que la 
question qui se pose en vertu de l’article premier 
est de savoir si le non-respect de ces limites peut 
etre justifie. Le role different que jouent l’article 
premier et l’art. 7 a egalement des repercussions 
importantes sur l’identite de la partie a qui 
incombe le fardeau de la preuve. Si les interets 
sont evalues en vertu de l’art. 7, c’est la personne 
qui revendique des droits qui a le fardeau de prou- 
ver que l’equilibre etabli par la mesure legislative 
contestee viole Tart. 7. Si les interets sont evalues 
en vertu de T article premier, il incombe alors a 
l’Etat de justifier l’atteinte aux droits garantis par 
la Charte. 

A cause de ces differences, la nature des ques¬ 
tions et des interets qui doivent etre evalues n’est 
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under the two sections. As Lamer J. (as he then 
was) stated in Re B.C. Motor Vehicle Act, supra, at 
p. 503: “the principles of fundamental justice are 
to be found in the basic tenets of our legal system”. 
In contrast, s. 1 is concerned with the values 
underlying a free and democratic society, which 
are broader in nature. In R. v. Oakes, [1986] 1 
S.C.R. 103, Dickson C.J. stated, at p. 136, that 
these values and principles “embody, to name but 
a few, respect for the inherent dignity of the 
human person, commitment to social justice and 
equality, accommodation of a wide variety of 
beliefs, respect for cultural and group identity, and 
faith in social and political institutions which 
enhance the participation of individuals and groups 
in society”. InR. v. Keegstra, [1990] 3 S.C.R. 697, 
at p. 737, Dickson C.J. described such values and 
principles as “numerous, covering the guarantees 
enumerated in the Charter and more”. 


Keeping these differences in mind, the first 
question to ask is how to define full answer and 
defence, privacy, and equality in this context, and 
not how they may be justifiably limited. We there¬ 
fore now turn to a more detailed consideration of 
these rights and their animating principles. 


(b) Nature of the Charter Principles 

(i) Full Answer and Defence 

It is well established that the ability of the 
accused to make full answer and defence is a prin¬ 
ciple of fundamental justice protected by s. 7: 
Dersch v. Canada (Attorney General), [1990] 2 
S.C.R. 1505. Full answer and defence is also 
linked to other principles of fundamental justice 
“such as the presumption of innocence, the right to 
a fair trial, and the principle against self-incrimina- 
tion”: R. v. Rose, [1998] 3 S.C.R. 262, per Cory, 
Iacobucci and Bastarache JJ., at para. 98. Many of 
these principles of fundamental justice are 
informed by the legal rights outlined in ss. 8 to 14 


pas la meme pour les deux articles. Comme le juge 
Lamer (maintenant Juge en chef) l’a dit dans le 
Renvoi relatif a la Motor Vehicle Act de la C.-B., 
precite, a la p. 503, «les principes de justice fonda- 
mentale se trouvent dans les preceptes fondamen- 
taux de notre systeme juridique». Par contre, Par¬ 
ticle premier touche les valeurs qui sous-tendent 
une societe libre et democratique, qui sont plus 
larges par nature. Dans Parret R. c. Oakes, [1986] 
1 R.C.S. 103, le juge en chef Dickson a affirme, a 
la p. 136, que ces valeurs et ces principes «com- 
prennent [. . .] le respect de la dignite inherente de 
l’etre humain, la promotion de la justice et de 
l’egalite sociales, l’acceptation d’une grande diver- 
site de croyances, le respect de chaque culture et 
de chaque groupe et la foi dans les institutions 
sociales et politiques qui favorisent la participation 
des particuliers et des groupes dans la societe». 
Dans Parret R. c. Keegstra, [1990] 3 R.C.S. 697, a 
la p. 737, le juge en chef Dickson a decrit ces 
valeurs et principes comme etant «nombreux, 
englobant les garanties enumerees dans la Charte 
et plus encore». 

Tout en ayant ces differences a Pesprit, la pre¬ 
miere question qu’il faut se poser est de savoir 
comment defmir les droits a une defense pleine et 
entiere, a la vie privee et a l’egalite dans ce con- 
texte, et non pas comment ils peuvent etre res- 
treints de faqon justifiable. Nous passons done 
maintenant a un examen plus detaille de ces droits 
et des principes qui les animent. 

b) Nature des principes de la Charte 

(i) La defense pleine et entiere 

II est bien etabli que la capacite de Paccuse de 
presenter une defense pleine et entiere est un prin- 
cipe de justice fondamentale garanti par Part. 7: 
Dersch c. Canada (Procureur general), [1990] 2 
R.C.S. 1505. La defense pleine et entiere est egale- 
ment liee a d’autres principes de justice fondamen¬ 
tale «comme la presomption d’innocence, le droit a 
un proces equitable et le principe interdisant 
Pauto-incrimination»: R. c. Rose, [1998] 3 R.C.S. 
262, les juges Cory, Iacobucci et Bastarache, au 
par. 98. Un bon nombre de ces principes de justice 
fondamentale reposent sur les garanties juridiques 
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of the Charter. Re B.C. Motor Vehicle Act, supra ; 
R. v. CIPInc., [1992] 1 S.C.R. 843. Indeed, inR. v. 
Seaboyer, [1991] 2 S.C.R. 577, at p. 603, the 
majority of this Court recognized that both s. 7 and 
the guarantee of a right to a fair trial enshrined in 
s. 11(d) are “inextricably intertwined” and protect 
a right to full answer and defence. 


Indeed, this Court recognized in Stinchcombe, 
supra, that non-disclosure of relevant information 
by the Crown can seriously erode the right to make 
full answer and defence and carries with it the very 
real threat of convicting an innocent person. 
Sopinka J. noted, at p. 336, that the Royal Com¬ 
mission on the Donald Marshall, Jr., Prosecution 
found that the Crown’s failure to disclose prior 
inconsistent statements played a key role in the 
miscarriage of justice that occurred in that case, 
prompting the Commissioners to recommend that 
“anything less than complete disclosure by the 
Crown falls short of decency and fair play” (see 
Royal Commission on the Donald Marshall, Jr., 
Prosecution, vol. 1, Findings and Recommenda¬ 
tions (1989), at p. 238). 


Our jurisprudence has recognized on several 
occasions “the danger of placing the accused in a 
‘Catch-22’ situation as a condition of making full 
answer and defence”: O’Connor, supra, at 
para. 25; see also Dersch, supra, at pp. 1513-14; R. 
v. Garofoli, [1990] 2 S.C.R. 1421, at pp. 1463-64; 
Carey v. Ontario, [1986] 2 S.C.R. 637; R. v. 
Durette, [1994] 1 S.C.R. 469. This is an important 
consideration in the context of records production 
as often the accused may be in the difficult posi¬ 
tion of making submissions regarding the impor¬ 
tance to full answer and defence of records that he 
or she has not seen. Where the records are part of 
the case to meet, this concern is particularly acute 
as such a situation very directly implicates the 
accused’s ability to raise a doubt concerning his or 
her innocence. As the Court stated in R. v. Leipert, 
[1997] 1 S.C.R. 281, at para. 24, “[t]his Court has 
consistently affirmed that it is a fundamental prin- 


exposees aux art. 8 a 14 de la Charte: Renvoi rela- 
tif ci la Motor Vehicle Act de la C.-B., precite; R. c. 

CIP Inc., [1992] 1 R.C.S. 843. En fait, dans Tarret 
R. c. Seaboyer, [1991] 2 R.C.S. 577, a la p. 603, 
notre Cour, a la majorite, a reconnu que Tart. 7 et 
le droit a un proces equitable garanti par l’al. 1 Id) 
etaient «inextricablement lies» et qu’ils protegent 
le droit a une defense pleine et entiere. 

70 

En outre, notre Cour a reconnu, dans l’arret 
Stinchcombe, precite, que la non-divulgation de 
renseignements pertinents par le ministere public 
peut miner gravement le droit a une defense pleine 
et entiere et risque fortement d’entrainer la decla¬ 
ration de culpabilite d’un innocent. Le juge 
Sopinka a souligne, a la p. 336, que la Commission 
royale d’enquete sur les poursuites contre Donald 
Marshall, fils, avait conclu que Tomission du 
ministere public de divulguer des declarations 
anterieures incompatibles avait contribue de facon 
majeure a l’erreur judiciaire commise dans cette 
affaire, ce qui avait incite les commissaires a affir- 
mer que [TRADUCTION] «la decence et le franc-jeu 
ne commandent rien de moins que la communica¬ 
tion integrate de sa preuve par le ministere public» 

(voir Royal Commission on the Donald Marshall, 

Jr., Prosecution, vol. 1, Findings and Recommen¬ 
dations (1989), a la p. 238). 

Notre jurisprudence a reconnu, a maintes repri- 71 
ses, qu’il est «dangereux de placer Taccuse dans 
une situation sans issue comme condition pour pre¬ 
senter une defense pleine et entiere»: O’Connor, 
precite, au par. 25; voir egalement Dersch, precite, 
aux pp. 1513 et 1514; R. c. Garofoli, [1990] 2 
R.C.S. 1421, aux pp. 1463 et 1464; Carey c. Onta¬ 
rio, [1986] 2 R.C.S. 637; R. c. Durette, [1994] 1 
R.C.S. 469. Ce facteur est important dans le con- 
texte de la communication de dossiers, car souvent 
Taccuse peut se trouver dans la situation delicate 
ou il doit presenter des observations concemant 
l’importance, aux fins d’assurer une defense pleine 
et entiere, de dossiers qu’il n’a pas vus. Lorsque 
les dossiers font partie de la preuve du ministere 
public, cette preoccupation est d’autant plus 
grande qu’une telle situation influe tres directe- 
ment sur la capacite de Taccuse de soulever un 
doute quant a sa culpabilite. Comme notre Cour l’a 
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ciple of justice, protected by the Charter, that the 
innocent must not be convicted”. Where the 
records to which the accused seeks access are not 
part of the case to meet, however, privacy and 
equality considerations may require that it be more 
difficult for accused persons to gain access to ther¬ 
apeutic or other records. 


That said, the principles of fundamental justice 
do not entitle the accused to “the most favourable 
procedures that could possibly be imagined”: R. v. 
Lyons, [1987] 2 S.C.R. 309, per La Forest J., at 
p. 362. This is because fundamental justice 
embraces more than the rights of the accused. For 
example, this Court has held that an assessment of 
the fairness of the trial process must be made 
“from the point of view of fairness in the eyes of 
the community and the complainant” and not just 
the accused: R. v. E. (A.W.), [1993] 3 S.C.R. 155, 
per Cory J., at p. 198. In a similar vein, McLachlin 
J., in Seaboyer, supra, at p. 603, stated: 


The principles of fundamental justice reflect a spec¬ 
trum of interests, from the rights of the accused to 
broader societal concerns. Section 7 must be construed 
having regard to those interests and “against the applica¬ 
ble principles and policies that have animated legislative 
and judicial practice in the field” ( Beare , [[1988] 2 
S.C.R. 387], at pp. 402-3 per La Forest J.). The ultimate 
question is whether the legislation, viewed in a purpo¬ 
sive way, conforms to the fundamental precepts which 
underlie our system of justice. 


This spectrum of interests reflected in the prin¬ 
ciples of fundamental justice highlights the need to 
avoid viewing any particular principle in isolation 


dit dans Farret R. c. Leipert, [1997] 1 R.C.S. 281, 
au par. 24, «[n]otre Cour a constamment affinne 
que la regie selon laquelle T innocent ne doit pas 
etre declare coupable est un principe de justice 
fondamentale garanti par la Charter. Toutefois, 
lorsque les dossiers auxquels Faccuse cherche a 
avoir acces ne font pas partie de la preuve du 
ministere public, des considerations de vie privee 
et d’egalite peuvent exiger qu’il lui soit plus diffi¬ 
cile d’avoir acces a des dossiers therapeutiques ou 
autre s. 

Cela dit, les principes de justice fondamentale 
ne donnent pas a Faccuse le droit de beneficier 
«des procedures les plus favorables que Fon puisse 
imaginer»: R. c. Lyons, [1987] 2 R.C.S. 309, le 
juge La Forest, a la p. 362. II en est ainsi parce que 
la justice fondamentale englobe plus que les droits 
de Faccuse. Par exemple, notre Cour a conclu que 
l’equite du processus judiciaire doit etre consideree 
«du point de vue de la collectivite et du plaignant», 
et non pas uniquement du point de vue de Faccuse: 
R. c. E. (A.W.), [1993] 3 R.C.S. 155, le juge Cory, 
a la p. 198. Dans la meme veine, le juge 
McLachlin a affinne, dans l’arret Seaboyer, 
precite, a la p. 603: 

Les principes de justice fondamentale touchent toute 
une gamme d’interets qui vont des droits de Faccuse a 
des preoccupations sociales plus globales. On doit inter¬ 
preter Fart. 7 en tenant compte de ces interets et 
«en regard des principes applicables et des politiques 
qui ont anirne la pratique legislative et judiciaire dans le 
domaine» (Beare, [[1988] 2 R.C.S. 387], le juge 
La Forest, a la p. 403). II faut determiner en definitive si 
le texte legislatif, interprets en fonction de l’objet, res- 
pecte les preceptes fondamentaux de notre systeme de 
justice. 

Elle a conclu, a la p. 606, que «1’elimination d’ele- 
ments de preuve trompeurs ou a faible valeur pro- 
bante, Fincitation au depot de plaintes et la protec¬ 
tion de la securite et de la vie privee des temoins» 
respectent ces preceptes fondamentaux. 

Cette gamme d’interets que refletent les prin¬ 
cipes de justice fondamentale fait ressortir la 
necessite d’eviter d’examiner un principe donne 


She concluded, at p. 606, that “the avoidance of 
unprobative and misleading evidence, the encour¬ 
aging of reporting and the protection of the secur¬ 
ity and privacy of the witnesses” conform to these 
fundamental precepts. 
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from the others. As La Forest J. stated in R. v. 
Harrer, [1995] 3 S.C.R. 562, at para. 14: 

As in other cases involving broad concepts like 
“fairness” and "principles of fundamental justice”, one 
is not engaged in absolute or immutable requirements; 
these concepts vary with the context in which they are 
invoked; see Lyons, at p. 361. Specifically here, one is 
engaged in a delicate balancing to achieve a just accom¬ 
modation between the interests of the individual and 
those of the state in providing a fair and workable sys¬ 
tem of justice; see my remarks in Thomson Newspapers 
Ltd. v. Canada (Director of Investigation and Research, 
Restrictive Trade Practices Commission), [1990] 1 
S.C.R. 425, at p. 539. 


See also Cunningham, supra, at p. 152. The ability 
to make full answer and defence, as a principle of 
fundamental justice, must therefore be understood 
in light of other principles of fundamental justice 
which may embrace interests and perspectives 
beyond those of the accused. 

One example is society’s interest in having the 
trial process arrive at the truth. Accordingly, this 
Court has held that full answer and defence does 
not entitle the accused to admit at trial all evidence 
that tends to prove his or her innocence irrespec¬ 
tive of the ordinary rules governing admissibility 
of evidence, such as the hearsay exclusion: 
Dersch, supra, at p. 1515. In Seaboyer, supra, at 
pp. 609 et seq., McLachlin J. stated that the under¬ 
lying principle of many such exclusionary rules is 
that they disclose circumstances where the poten¬ 
tial prejudice to the fact-finding process of the evi¬ 
dence to be admitted outweighs its probative value. 
Similarly, the accused has never had a right to 
irrelevant evidence. In other words, the accused is 
not permitted to distort the truth-seeking function 
of the trial process. 


The foregoing considerations do not mean that 
the accused’s right to make full answer and 
defence is automatically breached where he or she 


independamment des autres. Comme le juge 
La Forest l’a dit dans l’arret R. c. Harrer, [1995] 3 
R.C.S. 562, au par. 14: 

Comme dans les autres affaires soulevant des concepts 
generaux tels «l’equite» et «les principes de justice 
fondamentale», nous ne sommes pas en presence 
d’exigences absolues ou immuables; ces concepts 
varient suivant le contexte dans lequel ils sont invoques; 
voir l’arret Lyons, precite, a la p. 361. De faijon plus par- 
ticuliere, en l’espece, il faut accomplir une tache deli¬ 
cate, c’est-a-dire etablir un juste equilibre entre les inte- 
rets de l’individu vise et l’interet de l’Etat qui est 
d’assurer un systeme de justice applicable et equitable; 
voir mes commentaires dans 1’arret Thomson Newspa¬ 
pers Ltd. c. Canada (Directeur des enquetes et 
recherches, Commission sur les pratiques restrictives du 
commerce), [1990] 1 R.C.S. 425, a la p. 539. 

Voir egalement Tarret Cunningham, precite, a la 
p. 152. La capacite de presenter une defense pleine 
et entiere, en tant que principe de justice fonda- 
mentale, doit done etre interpretee en fonction des 
autres principes de justice fondamentale qui peu- 
vent englober des interets et des points de vue 
autres que ceux de l’accuse. 

Un exemple est l’interet qu’a la societe a ce que 74 
le processus judiciaire aboutisse a la verite. Par 
consequent, notre Cour a conclu que le droit a une 
defense pleine et entiere ne permet pas a l’accuse 
d’admettre, lors du proces, tous les elements de 
preuve qui tendent a etablir son innocence, sans 
egard aux regies ordinaires qui regissent l’admissi- 
bilite de la preuve, comme l’exclusion de la preuve 
par oui-dire: Dersch, precite, a la p. 1515. Dans 
l’arret Seaboyer, precite, aux pp. 609 et suiv., le 
juge McLachlin a affirme que le principe sous- 
jacent d’un bon nombre de ces regies d’exclusion 
est qu’elles revelent des circonstances ou l’effet 
prejudiciable que l’element de preuve a admettre 
peut avoir sur T appreciation des faits l’emporte sur 
sa valeur probante. De meme, l’accuse n’a jamais 
eu droit a des elements de preuve non pertinents. 

En d’autres termes, il n’est pas permis a Taccuse 
de fausser la fonction de recherche de la verite du 
processus judiciaire. 

, . r . . 75 

Les considerations qui precedent ne signifient 
pas qu’il y a automatiquement atteinte au droit de 
l’accuse a une defense pleine et entiere lorsque ce 
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is deprived of relevant information. As this Court 
outlined in R. v. La, [1997] 2 S.C.R. 680, at para. 
25, where the claim is based on lost evidence, “the 
accused must establish actual prejudice to his or 
her right to make full answer and defence”. Other 
public interests may similarly limit the accused’s 
ability to gain access to potentially relevant infor¬ 
mation. This is clear from Stinchcombe, supra, 
where this Court held that the Crown’s disclosure 
obligation is subject to a privilege exception. Simi¬ 
larly, our law has long recognized the importance 
of protecting the identity of police informers 
through an informer privilege, subject to the 
“innocence at stake” exception: see Marks v. 
Beyfus (1890), 25 Q.B.D. 494 (C.A.); R. v. Scott, 
[1990] 3 S.C.R. 979; Bisaillon v. Keable, [1983] 2 
S.C.R. 60, at p. 93; Leipert, supra, at p. 295. 


Several principles regarding the right to make 
full answer and defence emerge from the preced¬ 
ing discussion. First, the right to make lull answer 
and defence is cmcial to ensuring that the innocent 
are not convicted. To that end, courts must con¬ 
sider the danger of placing the accused in a Catch- 
22 situation as a condition of making full answer 
and defence, and will even override competing 
considerations in order to protect the right to make 
full answer and defence in certain circumstances, 
such as the “innocence at stake” exception to 
infonner privilege. Second, the accused’s right 
must be defined in a context that includes other 
principles of fundamental justice and Charter pro¬ 
visions. Third, full answer and defence does not 
include the right to evidence that would distort the 
search for truth inherent in the trial process. 


(ii) Privacy 

Since Hunter v. Southam Inc., [1984] 2 S.C.R. 
145, this Court has recognized that s. 8 of the 


dernier est prive de renseignements pertinents. 
Comme notre Cour l’a expose dans l’arret R. c. La, 
[1997] 2 R.C.S. 680, au par. 25, lorsque la 
demande est fondee sur la perte d’un element de 
preuve, «1’accuse [. . .] doit demontrer que cette 
perte cause un prejudice concret a son droit de pre¬ 
senter une defense pleine et entiere». D’autres 
interets d’ordre public peuvent, de la meme facon, 
limiter la capacite de l’accuse d’avoir acces a des 
renseignements potentiellement pertinents. Cela 
ressort nettement de l’arret Stinchcombe, precite, 
oil notre Cour a conclu que l’obligation de divulga¬ 
tion du ministere public est assujettie a l’exception 
du privilege. De meme, notre droit reconnait 
depuis longtemps l’importance de preserver l’iden- 
tite des indicateurs de police au moyen du privi¬ 
lege relatif aux indicateurs, sous reserve de l’ex- 
ception concemant la demonstration de 
l’innocence de l’accuse; voir Marks c. Beyfus 
(1890), 25 Q.B.D. 494 (C.A.); R. c. Scott, [1990] 3 
R.C.S. 979; Bisaillon c. Keable, [1983] 2 R.C.S. 
60, a la p. 93; Leipert, precite, a la p. 295. 

Plusieurs principes relatifs au droit a une 
defense pleine et entiere emanent de l’analyse qui 
precede. Premierement, le droit a une defense 
pleine et entiere est crucial pour eviter qu’un inno¬ 
cent ne soit declare coupable. A cette fin, les tribu- 
naux doivent tenir compte du danger de placer 
l’accuse dans une situation sans issue a titre de 
condition pour presenter une defense pleine et 
entiere, et ils vont meme passer outre a des interets 
opposes pour proteger le droit a une defense pleine 
et entiere dans certains cas comme celui de l’ex- 
ception concemant la demonstration de T inno¬ 
cence de l’accuse, qui s’applique au privilege de 
l’indicateur de police. Deuxiemement, le droit de 
l’accuse doit etre defini dans un contexte qui 
englobe d’autres principes de justice fondamentale 
et dispositions de la Charte. Troisiemement, le 
droit a une defense pleine et entiere n’inclut pas le 
droit a des elements de preuve qui fausseraient la 
recherche de la verite inherente au processus judi- 
ciaire. 

(ii) La vie privee 

Depuis Tarret Hunter c. Southam Inc., [1984] 2 
R.C.S. 145, notre Cour reconnait que Part. 8 de la 
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Charter protects a person’s reasonable expectation 
of privacy. This right is relevant to the present 
appeal, as an order for the production of docu¬ 
ments is a seizure within the meaning of s. 8 of the 
Charter {Thomson Newspapers Ltd. v. Canada 
(Director of Investigation and Research, Restric¬ 
tive Trade Practices Commission), [1990] 1 S.C.R. 
425; R. v. McKinlay Transport Ltd., [1990] 1 
S.C.R. 627), as is the power to make copies of doc¬ 
uments {Comite paritaire de Vindustrie de la che¬ 
mise v. Potash, [1994] 2 S.C.R. 406). Therefore, 
an order for the production of records made pursu¬ 
ant to ss. 278.1 to 278.91 of the Criminal Code, 
falls within the ambit of s. 8. 

Section 278.1 of the Criminal Code defines the 
records apposite to ss. 278.2 to 278.9 as: 

. . . any form of record that contains personal informa¬ 
tion for which there is a reasonable expectation of pri¬ 
vacy and includes, without limiting the generality of the 
foregoing, medical, psychiatric, therapeutic, counsel¬ 
ling, education, employment, child welfare, adoption 
and social services records, personal journals and dia¬ 
ries, and records containing personal information the 
production or disclosure of which is protected by any 
other Act of Parliament or a provincial legislature, but 
does not include records made by persons responsible 
for the investigation or prosecution of the offence. 


Therefore, if a record does not contain information 
regarding which there is a reasonable expectation 
of privacy, then it is not subject to the impugned 
provisions governing production. 


This Court has most often characterized the val¬ 
ues engaged by privacy in terms of liberty, or the 
right to be left alone by the state. For example, in 
R. v. Dyment, [1988] 2 S.C.R. 417, at p. 427, 
La Forest J. commented that “privacy is at the 
heart of liberty in a modem state”. In R. v. 
Edwards, [1996] 1 S.C.R. 128, at para. 50, per 
Cory J., privacy was characterized as including 
“[t]he right to be free from intrusion or interfer¬ 
ence”. 


Charte protege Tattente raisonnable d’une per- 
sonne en matiere de vie privee. Ce droit est perti¬ 
nent en l’espece puisqu’une ordonnance de com¬ 
munication de documents est une saisie au sens de 
l’art. 8 de la Charte {Thomson Newspapers Ltd. c. 
Canada (Directeur des enquetes et recherches, 
Commission sur les pratiques restrictives du com¬ 
merce), [1990] 1 R.C.S. 425; R. c. McKinlay 
Transport Ltd., [1990] 1 R.C.S. 627), a l’instar du 
pouvoir de faire des copies de documents {Comite 
paritaire de Vindustrie de la chemise c. Potash, 
[1994] 2 R.C.S. 406). Une ordonnance de commu¬ 
nication de dossiers fondee sur les art. 278.1 a 
278.91 du Code criminel est done visee par Fart. 8. 

L’article 278.1 du Code criminel definit les dos¬ 
siers vises par les art. 278.2 a 278.9 comme etant: 

. . . toute forme de document contenant des renseigne- 
ments personnels pour lesquels il existe une attente rai¬ 
sonnable en matiere de protection de la vie privee, 
notamment: le dossier medical, psychiatrique ou thera- 
peutique, le dossier tenu par les services d’aide a Fen- 
fance, les services sociaux ou les services de consulta¬ 
tion, le dossier relatif aux antecedents professionnels et 
a Fadoption, le journal intime et le document contenant 
des renseignements personnels et protege par une autre 
loi federate ou une loi provinciale. N’est pas vise par la 
presente definition le dossier qui est produit par un res- 
ponsable de l’enquete ou de la poursuite relativement a 
Finfraction qui fait Fobjet de la procedure. 

Par consequent, les dispositions contestees qui 
regissent la communication ne visent pas le dossier 
qui ne retiferine aucun renseignement pour lequel 
il existe une attente raisonnable en matiere de pro¬ 
tection de la vie privee. 

Notre Cour considere le plus souvent que les 
valeurs liees a la protection de la vie privee sont la 
liberte ou le droit de ne pas etre importune par 
l’Etat. Par exemple, dans l’arret R. c. Dyment, 
[1988] 2 R.C.S. 417, a la p. 427, le juge La Forest 
a fait remarquer que «la notion de vie privee est au 
cceur de celle de la liberte dans un Etat modeme». 
Dans FarretR. c. Edwards, [1996] 1 R.C.S. 128, au 
par. 50, le juge Cory decrit la vie privee comme 
comportant «[l]e droit d’etre a l’abri de toute intru¬ 
sion ou ingerence». 
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This interest in being left alone by the state 
includes the ability to control the dissemination of 
confidential information. As La Forest J. stated in 
R. v. Duarte, [1990] 1 S.C.R. 30, at pp. 53-54: 

... it has long been recognized that this freedom not to 
be compelled to share our confidences with others is the 
very hallmark of a free society. Yates J., in Millar v. 
Taylor (1769), 4 Burr. 2303, 98 E.R. 201, states, at 
p. 2379 and p. 242: 

It is certain every man has a right to keep his own 
sentiments, if he pleases: he has certainly a right to 
judge whether he will make them public, or commit 
them only to the sight of his friends. 

These privacy concerns are at their strongest where 
aspects of one’s individual identity are at stake, 
such as in the context of information “about one’s 
lifestyle, intimate relations or political or religious 
opinions”: Thomson Newspapers, supra, at p. 517, 
per La Forest J., cited with approval in British 
Columbia Securities Commission v. Branch, 
[1995] 2 S.C.R. 3, at para. 62. 


The significance of these privacy concerns 
should not be understated. Many commentators 
have noted that privacy is also necessarily related 
to many fundamental human relations. As C. Fried 
states in “Privacy” (1967-68), 77 YaleL.J. 475, at 
pp. 477-78: 

To respect, love, trust, feel affection for others and to 
regard ourselves as the objects of love, trust and affec¬ 
tion is at the heart of our notion of ourselves as persons 
among persons, and privacy is the necessary atmosphere 
for these attitudes and actions, as oxygen is for combus¬ 
tion. 


See also D. Feldman, “Privacy-related Rights and 
their Social Value”, in P. Birks, ed., Privacy and 
Loyalty (1997), 15, at pp. 26-27, and J. Rachels, 
“Why Privacy Is Important” (1975), 4 Philosophy 
& Public Affairs 323. This Court recognized these 
fundamental aspects of privacy in R. v. Plant, 


Ce droit de ne pas etre importune par l’Etat 
comporte la capacite de controler la diffusion de 
renseignements confidentiels. Comme le juge 
La Forest l’a affirme dans 1’arret R. c. Duarte, 
[1990] 1 R.C.S. 30, aux pp. 53 et 54: 

II est [. . .] reconnu depuis longtemps que la liberte de 
ne pas etre oblige de partager nos confidences avec 
autrui est la marque certaine d’une societe libre. Le juge 
Yates, dans la decision Millar v. Taylor (1769), 4 Burr. 
2303, 98 E.R. 201, dit, a la p. 2379 et a la p. 242: 

[traduction] II est certain que tout homme a le 
droit de ne pas exprimer ses opinions, s’il ne le veut 
pas: il a certainement le droit de juger s’il les rendra 
publiques ou s’il ne les livrera qu’a ses amis. 

Ces preoccupations en matiere de vie privee sont a 
leur plus fort lorsque des aspects de l’identite 
d’une personne sont en jeu, comme dans le cas des 
renseignements «relatifs au mode de vie d’une per¬ 
sonne, a ses relations intimes ou a ses convictions 
politiques ou religieuses»: Thomson Newspapers, 
precite, aux pp. 517 et 518, le juge La Forest, cite 
avec approbation dans l’arret British Columbia 
Securities Commission c. Branch, [1995] 2 R.C.S. 
3, au par. 62. 

II ne faut pas minimiser F importance de ces 
preoccupations en matiere de vie privee. Plusieurs 
commentateurs ont souligne que la vie privee est 
aussi necessairement liee a de nombreux rapports 
humains fondamentaux. Comme C. Fried le dit, 
dans «Privacy» (1967-68), 77 Yale L.J. 475, aux 
pp. ATT et 478: 

[traduction] Respecter et aimer les autres, leur faire 
confiance et ressentir de l’affection a leur egard, et nous 
considerer nous-memes comme etant l’objet d’amour, 
de confiance et d’affection sont au cceur de notre per¬ 
ception de nous-memes en tant que personnes parmi 
d’autres personnes, et la vie privee constitue l’element 
ambiant necessaire a ces attitudes et a ces actes, comme 
l’oxygene l’est pour la combustion. 

Voir egalement D. Feldman, «Privacy-related 
Rights and their Social Value», dans P. Birks, dir., 
Privacy and Loyalty (1997), 15, aux pp. 26 et 27, 
et J. Rachels, «Why Privacy Is Important)) (1975), 
4 Philosophy & Public Affairs 323. Notre Cour a 
reconnu ces aspects fondamentaux de la vie privee 
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[1993] 3 S.C.R. 281, where Sopinka J., for the 
majority, stated, at p. 293: 

In fostering the underlying values of dignity, integrity 
and autonomy , it is fitting that s. 8 of the Charter should 
seek to protect a biographical core of personal informa¬ 
tion which individuals in a free and democratic society 
would wish to maintain and control from dissemination 
to the state. This would include information which tends 
to reveal intimate details of the lifestyle and personal 
choices of the individual. [Emphasis added.] 

That privacy is essential to maintaining relation¬ 
ships of trust was stressed to this Court by the elo¬ 
quent submissions of many interveners in this case 
regarding counselling records. The therapeutic 
relationship is one that is characterized by trust, an 
element of which is confidentiality. Therefore, the 
protection of the complainant’s reasonable expec¬ 
tation of privacy in her therapeutic records protects 
the therapeutic relationship. 

Confidential relationships have a long history of 
being protected through the common law doctrine 
of privilege. The “Wigmore test” sets out the gen¬ 
erally accepted criteria for determining whether, in 
a particular case, the communications at issue 
should be privileged and therefore excluded as evi¬ 
dence at trial ( Wigmore on Evidence, vol. 8 
(McNaughton rev. 1961), §2285, at p. 527). See 
M. (A.) v. Ryan, [1997] 1 S.C.R. 157, at para. 20. 

Of course, where state action is implicated, and 
competing Charter rights are at stake such as in 
the present appeal, a common law test like 
Wigmore’s will not be sufficient. We therefore 
advocate a different approach to balancing inter¬ 
ests from that found in the Wigmore test for privi¬ 
lege. However, we accept that confidential rela¬ 
tionships may be protected under s. 8 of the 
Charter. 


Many interveners in this case pointed out that 
the therapeutic relationship has important implica¬ 
tions for the complainant’s psychological integrity. 


dans l’arret R. c. Plant, [1993] 3 R.C.S. 281, a la 
p. 293, ou le juge Sopinka a affirme au nom de la 
majorite: 

Etant donne les valeurs sous-jacentes de dignite, d’inte¬ 
grity et d’autonomie qu’il consacre, il est normal que 
l’art. 8 de la Charte protege un ensemble de renseigne- 
ments biographiques d’ordre personnel que les particu- 
liers pourraient, dans une societe libre et democratique, 
vouloir constituer et soustraire a la connaissance de 
l’Etat. II pourrait notamment s’agir de renseignements 
tendant a reveler des details intimes sur le mode de vie 
et les choix personnels de l’individu. [Nous soulignons.] 

Le fait que la vie privee soit essentielle au main- 
tien de rapports de confiance a ete souligne devant 
notre Cour dans les observations eloquentes que de 
nombreux intervenants en l’espece ont presentees 
relativement aux dossiers de consultation. La rela¬ 
tion therapeutique est caracterisee par la confiance, 
dont un element est la confidentialite. La protec¬ 
tion de l’attente raisonnable du plaignant quant au 
respect du caractere prive de ses dossiers therapeu- 
tiques preserve done la relation therapeutique. 

r r O'} 

Les relations confidentielles sont protegees 
depuis longtemps par la regie de common law du 
privilege. Le «critere de Wigmore» est le critere 
qui sert generalement a determiner si, dans une 
affaire donnee, les communications en cause doi- 
vent etre protegees et, partant, etre ecartees a titre 
d’elements de preuve au proces (Wigmore on Evi¬ 
dence, vol. 8 (McNaughton rev. 1961), §2285, a la 
p. 527). VoirM (A.) c. Ryan, [1997] 1 R.C.S. 157, 
au par. 20. 

Naturellement, lorsque, comme e’est le cas dans 
le present pourvoi, il est question d’action de l’Etat 
et de droits opposes garantis par la Charte, un cri¬ 
tere de common law comme le critere de Wigmore 
ne suffit pas. Nous preconisons done une methode 
d’evaluation des interets differente de celle que 
comporte le critere de Wigmore en matiere de pri¬ 
vilege. Nous acceptons toutefois que les relations 
confidentielles peuvent etre protegees en vertu de 
l’art. 8 de la Charte. 

oc 

Plusieurs intervenants en l’espece ont souligne 
que la relation therapeutique pouvait avoir des 
repercussions importantes sur l’integrite psycholo- 
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Counselling helps an individual to recover from 
his or her trauma. Even the possibility that this 
confidentiality may be breached affects the thera¬ 
peutic relationship. Furthermore, it can reduce the 
complainant’s willingness to report crime or deter 
him or her from counselling altogether. In our 
view, such concerns indicate that the protection of 
the therapeutic relationship protects the mental 
integrity of complainants and witnesses. This 
Court has on several occasions recognized that 
security of the person is violated by state action 
interfering with an individual’s mental integrity: 
New Brunswick (Minister of Health and Commu¬ 
nity Services) v. G. (J), [1999] 3 S.C.R. 46, at 
paras. 58-60; Mills v. The Queen, [1986] 1 S.C.R. 
863, at pp. 919-20, per Lamer J.; Reference re 
ss. 193 and 195.1(l)(c) of the Criminal Code 
(Man.), [1990] 1 S.C.R. 1123, at p. 1177, per 
Lamer J.; R. v. Morgentaler, [1988] 1 S.C.R. 30, at 
pp. 55-56, per Dickson C.J., and p. 173, per 
Wilson J. Therefore, in cases where a therapeutic 
relationship is threatened by the disclosure of pri¬ 
vate records, security of the person and not just 
privacy is implicated. 


Despite the importance of the interests protected 
by privacy, this right may be limited; a reasonable 
search or seizure is permitted by s. 8 of the Char¬ 
ter. In Hunter v. Southam, supra, Dickson J. stated, 
for the Court, at pp. 159-60, that the limitation on 
the right guaranteed by s. 8 

indicates that an assessment must be made as to whether 
in a particular situation the public’s interest in being left 
alone by government must give way to the govern¬ 
ment’s interest in intruding on the individual’s privacy 
in order to advance its goals, notably those of law 
enforcement. 

This balance of interests is not to be assessed ex 
post facto. Thus, where feasible, a search or 
seizure requires prior authorization. Such authori¬ 
zation is to be provided by an individual who is 
capable of acting judicially, and who must assess 
the balance of interests at stake. As Dickson J. 
stated, at pp. 167-68: 


gique du plaignant. La consultation aide une per- 
sonne a se remettre de son traumatisme. Meme la 
possibility que ce caractere confidentiel soit viole 
affecte la relation therapeutique. En outre, elle peut 
diminuer la volonte du plaignant de signaler le 
crime ou le dissuader carrement de recourir a la 
consultation. Nous estimons que ces preoccupa¬ 
tions indiquent que la protection de la relation 
therapeutique preserve l’integrite mentale des 
plaignants et des temoins. Notre Cour a reconnu, a 
plusieurs reprises, que Taction de l’Etat qui nuit a 
l’integrite mentale d’une personne porte atteinte a 
la securite de cette demiere: Nouveau-Brunswick 
(Ministre de la Saute et des Services communau- 
taires) c. G. (J.), [1999] 3 R.C.S. 46, aux par. 58 a 
60; Mills c. La Reine, [1986] 1 R.C.S. 863, aux 
pp. 919 et 920, le juge Lamer; Renvoi relatif a 
Tart. 193 et a Val. 195.1(l)c) du Code criminel 
(Man.), [1990] 1 R.C.S. 1123, a lap. 1177, lejuge 
Lamer; R. c. Morgentaler, [1988] 1 R.C.S. 30, aux 
pp. 55 et 56, lejuge en chef Dickson et, a la p. 173, 
lejuge Wilson. Par consequent, dans les affaires ou 
une relation therapeutique est compromise par la 
communication de dossiers prives, il y va de la 
securite de la personne en cause et non seulement 
de sa vie privee. 

Malgre l’importance des interets proteges par le 
droit a la vie privee, ce droit peut etre limite: une 
fouille, une perquisition ou une saisie non abusive 
est permise par Tart. 8 de la Charte. Aux pages 
159 et 160 de Tarret Hunter c. Southam, precite, le 
juge Dickson a affirme, au nom de la Cour, que la 
limitation du droit garanti par Tart. 8 

indique qu’il faut apprecier si, dans une situation don- 
nee, le droit du public de ne pas etre importune par le 
gouvernement doit ceder le pas au droit du gouveme- 
ment de s’immiscer dans la vie privee des particuliers 
afin de realiser ses fins et, notamment, d’assurer Impli¬ 
cation de la loi. 

Cette evaluation des interets en cause ne doit pas 
etre effectuee apres coup. Ainsi, lorsque cela est 
possible, une fouille, une perquisition ou une saisie 
doit etre prealablement autorisee. Cette autorisa- 
tion doit etre foumie par une personne capable 
d’agir judiciairement, qui doit proceder a une eva¬ 
luation des interets en jeu. Comme le juge Dickson 
l’a dit, aux pp. 167 et 168: 
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The state’s interest in detecting and preventing crime 
begins to prevail over the individual’s interest in being 
left alone at the point where credibly-based probability 
replaces suspicion. History has confirmed the appropri¬ 
ateness of this requirement as the threshold for subordi¬ 
nating the expectation of privacy to the needs of law 
enforcement. Where the state’s interests is not simply 
law enforcement as, for instance, where state security is 
involved, or where the individual’s interest is not simply 
his expectation of privacy as, for instance, when the 
search threatens his bodily integrity, the relevant stan¬ 
dard might well be a different one. 


Therefore, the appropriateness of the balance is 
assessed according to the nature of the interests at 
stake in a particular context, and the place of these 
interests within our legal and political traditions. 

The present appeal asks how to define the pri¬ 
vacy rigilts of third parties in light of the accused’s 
right to gain access to evidence in order to make 
full answer and defence. As the right to make full 
answer and defence is a principle of fundamental 
justice protected by s. 7 of the Charter, it is helpful 
to explore the connection between ss. 7 and 8 of 
the Charter. In Re B. C. Motor Vehicle Act, supra, 
at p. 502, Lamer J. stated for the majority: 


Sections 8 to 14, in other words, address specific dep¬ 
rivations of the “right” to life, liberty and security of the 
person in breach of the principles of fundamental jus¬ 
tice, and as such, violations of s. 7. They are designed to 
protect, in a specific manner and setting, the right to life, 
liberty and security of the person set forth in s. 7. It 
would be incongruous to interpret s. 7 more narrowly 
than the rights in ss. 8 to 14. 

Of course, later cases have held that the text of the 
Charter supports some differences between ss. 7 
and 8. For example, s. 8 applies to corporations 
whereas s. 7 does not: Hunter v. Southam, supra-, 
Irwin Toy Ltd. v. Quebec (Attorney General), 
[1989] 1 S.C.R. 927. In CLP Inc., supra, at p. 854, 
this Court held that the concern that there be no 
incongruity between ss. 7 and 8-14 related to the 


Le droit de l’Etat de deceler et de prevenir le crime 
commence a l’emporter sur le droit du particulier de ne 
pas etre importune lorsque les soup$ons font place a la 
probability fondee sur la credibility. L’histoire confirme 
la justesse de cette exigence comme point a partir 
duquel les attentes en matiere de la vie privee doivent 
ceder le pas a la necessity d’appliquer la loi. Si le droit 
de l’Etat ne consistait pas simplement a appliquer la loi 
comme, par exemple, lorsque la securite de l’Etat est en 
cause, ou si le droit du particulier ne correspondait pas 
simplement a ses attentes en matiere de vie privee 
comme, par exemple, lorsque la fouille ou la perquisi¬ 
tion menace son integrity physique, le critere pertinent 
pourrait fort bien etre different. 

Le caractere approprie de revaluation depend done 
de la nature des interets en jeu dans un contexte 
particulier et de la place qu’ils occupent dans nos 
traditions juridiques et politiques. 

Dans le present pourvoi, il s’agit de savoir com¬ 
ment deftnir le droit a la vie privee de tiers en 
fonction du droit de Taccuse d’avoir acces a des 
elements de preuve afin de presenter une defense 
pleine et entiere. Etant donne que le droit a une 
defense pleine et entiere est un principe de justice 
fondamentale garanti par l’art. 7 de la Charte, il est 
utile d’examiner le lien qui existe entre les art. 7 et 
8 de la Charte. Dans le Renvoi relatif a la Motor 
Vehicle Act de la C.-B., precite, a la p. 502, le juge 
Lamer affinne au nom de la majorite: 

En d’autres termes, les art. 8 a 14 visent des atteintes 
specifiques au «droit» a la vie, a la liberte et a la securite 
de la personne qui violent les principes de justice fonda¬ 
mentale et qui, a ce titre, constituent des violations de 
l’art. 7. Ils sont conipus pour proteger, d’une maniere 
precise et dans un contexte precis, le droit a la vie, a la 
liberte et a la securite de la personne enonce a Tart. 7. Il 
serait absurde d’interpreter Tart. 7 de lac on plus etroite 
que les droits garantis aux art. 8 a 14. 

Naturellement, il a ete conclu dans des arrets sub- 
sequents que le texte de la Charte etaye T existence 
de certaines differences entre les art. 7 et 8. Par 
exemple, l’art. 8 s’applique aux personnes 
morales, contrairement a l’art. 7: Hunter c. 
Southam, precite; Irwin Toy Ltd. c. Quebec (Procu- 
reur general), [1989] 1 R.C.S. 927. Dans Tarret 
CIP Inc., precite, a la p. 854, notre Cour a conclu 
que le souci qu’il n’y ait aucune incongruite entre 
Tart. 7 et les art. 8 a 14 concemait les principes de 
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principles of fundamental justice and not to the 
scope of life, liberty and security of the person. 

Given that s. 8 protects a person’s privacy by 
prohibiting unreasonable searches or seizures, and 
given that s. 8 addresses a particular application of 
the principles of fundamental justice, we can infer 
that a reasonable search or seizure is consistent 
with the principles of fundamental justice. Moreo¬ 
ver, as we have already discussed, the principles of 
fundamental justice include the right to make full 
answer and defence. Therefore, a reasonable 
search and seizure will be one that accommodates 
both the accused’s ability to make full answer and 
defence and the complainant’s privacy right. 


From our preceding discussion of the right to 
make full answer and defence, it is clear that the 
accused will have no right to the records in ques¬ 
tion insofar as they contain information that is 
either irrelevant or would serve to distort the 
search for truth, as access to such information is 
not included within the ambit of the accused’s 
right. In this regard, it is important to note that sev¬ 
eral interveners before this Court stressed the 
importance of understanding the context in which 
therapeutic records are made and their potential 
unreliability as a factual account of an event. How- 
ever, the accused’s right must prevail where the 
lack of disclosure or production of the record 
would render him unable to make full answer and 
defence. This is because our justice system has 
always held that the threat of convicting an inno¬ 
cent individual strikes at the heart of the principles 
of fundamental justice. However, between these 
extremes lies a spectrum of possibilities regarding 
where to strike a balance between these competing 
rights in any particular context. The values pro¬ 
tected by privacy rights will be most directly at 
stake where the confidential information contained 
in a record concerns aspects of one’s individual 
identity or where the maintenance of confidential¬ 
ity is crucial to a therapeutic, or other trust-like, 
relationship. 


justice fondamentale, et non pas la portee du droit 
a la vie, a la liberte et a la securite de la personne. 

Etant donne que l’art. 8 garantit le droit a la vie 
privee d’une personne en interdisant les fouilles, 
perquisitions ou saisies abusives, et etant donne 
que cet article vise une application particuliere des 
principes de justice fondamentale, nous pouvons 
en deduire qu’une fouille, perquisition ou saisie 
non abusive est confonne aux principes de justice 
fondamentale. De plus, comme nous l’avons vu, 
les principes de justice fondamentale incluent le 
droit a une defense pleine et entiere. Par conse¬ 
quent, la fouille, perquisition ou saisie non abusive 
est celle qui tient compte a la fois de la capacite de 
l’accuse de presenter une defense pleine et entiere, 
et du droit a la vie privee du plaignant. 

II ressort nettement de notre analyse precedente 
du droit a une defense pleine et entiere que l’ac- 
cuse n’a pas droit aux dossiers en question dans la 
mesure oil ils contiennent des renseignements qui 
ne sont pas pertinents ou qui contribueraient a 
fausser la recherche de la verite, etant donne que le 
droit de Taccuse ne comporte pas faeces a de tels 
renseignements. A cet egard, il importe de faire 
remarquer que plusieurs intervenants devant notre 
Cour ont souligne f importance de comprendre le 
contexte dans lequel les dossiers therapeutiques 
sont constitues et qu’il se peut qu’ils ne soient pas 
fiables en tant que compte rendu d’un evenement. 
Le droit de l’accuse doit cependant l’emporter 
lorsque l’omission de communiquer le dossier le 
rend incapable de presenter une defense pleine et 
entiere. II en est ainsi parce que notre systeme de 
justice a toujours considere que le risque de decla¬ 
rer coupable un innocent est au cceur des principes 
de justice fondamentale. II existe toutefois, entre 
ces extremes, un eventail de possibility quant a 
l’equilibre a atteindre entre ces droits opposes dans 
un contexte particulier. Les valeurs protegees par 
le droit a la vie privee sont les plus directement 
touchees lorsque les renseignements confidentiels 
contenus dans un dossier portent sur des aspects de 
l’identite d’une personne ou lorsque la preserva¬ 
tion de la confidentialite est essentielle a une rela¬ 
tion therapeutique ou a toute autre relation egale- 
ment fondee sur la confiance. 
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(iii) Equality 

Equality concerns must also inform the contex¬ 
tual circumstances in which the rights of full 
answer and defence and privacy will come into 
play. In this respect, an appreciation of myths and 
stereotypes in the context of sexual violence is 
essential to delineate properly the boundaries of 
full answer and defence. As we have already dis¬ 
cussed, the right to make full answer and defence 
does not include the right to information that 
would only distort the truth-seeking goal of the 
trial process. In R. v. Osolin, [1993] 4 S.C.R. 595, 
Cory J., for the majority on this issue, stated, at 
pp. 669-70: 

The provisions of ss. 15 and 28 of the Charter guaran¬ 
teeing equality to men and women, although not deter¬ 
minative should be taken into account in determining 
the reasonable limitations that should be placed upon the 
cross-examination of a complainant. ... A complainant 
should not be unduly harassed and pilloried to the extent 
of becoming a victim of an insensitive judicial sys¬ 
tem. . . . 


The reasons in Seaboyer make it clear that eliciting 
evidence from a complainant for the purpose of encour¬ 
aging inferences pertaining to consent or the credibility 
of rape victims which are based on groundless myths 
and fantasized stereotypes is improper. 

The accused is not permitted to “whack the com¬ 
plainant” through the use of stereotypes regarding 
victims of sexual assault. 

In addition, an appreciation of the equality 
dimensions of records production in cases con¬ 
cerning sexual violence highlights the need to bal¬ 
ance privacy and full answer and defence in a 
manner that fully respects the privacy interests of 
complainants. McLachlin J. made this clear in 
M. (A.) v. Ryan, supra, at para. 30, while discuss¬ 
ing the interests at stake in detennining whether 
counselling records were privileged or should be 


(iii) L’egalite 

Des soucis d’egalite doivent aussi sous-tendre 90 
les circonstances factuelles dans lesquelles le droit 
a une defense pleine et entiere et le droit a la vie 
privee entrent en jeu. A cet egard, une appreciation 
des mythes et des stereotypes dans le contexte de 
la violence sexuelle est essentielle pour bien deli¬ 
miter le droit a une defense pleine et entiere. 
Comme nous l’avons vu, le droit a une defense 
pleine et entiere n’inclut pas le droit d’obtenir des 
renseignements qui ne feraient que fausser l’objec- 
tif de recherche de la verite du processus judi- 
ciaire. Dans l’arret R. c. Osolin, [1993] 4 R.C.S. 

595, aux pp. 669 et 670, le juge Cory a affirme, au 
nom de la majorite sur cette question: 

Meme si elles ne sont pas determinantes, les disposi¬ 
tions des art. 15 et 28 de la Charte qui garantissent 
Tegalite des homines et des femmes devraient etre pri¬ 
ses en consideration lorsqu’il s’agit d’etablir les limites 
raisonnables a apporter au contre-interrogatoire d’un 
plaignant. II va de soi qu’on applique des limites raison¬ 
nables a un tel contre-interrogatoire. Le plaignant ne 
devrait pas etre indument tourmente et mis au pilori au 
point de le transformer en victime d’un systeme judi- 
ciaire insensible. . . 

Les motifs de T arret Seaboyer montrent clairement 
qu’il ne convient pas d’obtenir d’un plaignant des ele¬ 
ments de preuve en vue de susciter des inferences quant 
au consentement ou a la credibility des victimes de viol 
sur la base de mythes sans fondement et de stereotypes 
fantaisistes. 

II n’est pas pennis a Taccuse «d’assommer le plai- 
gnant» au moyen de stereotypes concemant les 
victimes degression sexuelle. 

En outre, une appreciation des repercussions, sur 91 
le plan de Tegalite, de la communication des dos¬ 
siers dans des affaires de violence sexuelle fait res- 
sortir la necessite d’etablir un equilibre entre la vie 
privee et la defense pleine et entiere d’une maniere 
qui respecte pleinement les interets en matiere de 
vie privee des plaignants. Le juge McLachlin a 
indique clairement cela dans 1’arret M. (A.) c. 

Ryan, precite, au par. 30, lorsqu’elle a aborde les 
interets qui etaient en jeu au moment de decider si 
les dossiers de consultation etaient proteges ou 
s’ils devaient etre communiques dans des pour- 
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produced in a civil action for damages allegedly 
caused by sexual assault: 

A rule of privilege which fails to protect confidential 
doctor/patient communications in the context of an 
action arising out of sexual assault perpetuates the dis¬ 
advantage felt by victims of sexual assault, often 
women. The intimate nature of sexual assault heightens 
the privacy concerns of the victim and may increase, if 
automatic disclosure is the rule, the difficulty of 
obtaining redress for the wrong. The victim of a sexual 
assault is thus placed in a disadvantaged position as 
compared with the victim of a different wrong. The 
result may be that the victim of sexual assault does not 
obtain the equal benefit of the law to which s. 15 of the 
Charter entitles her. She is doubly victimized, initially 
by the sexual assault and later by the price she must pay 
to claim redress — redress which in some cases may be 
part of her program of therapy. 


When the boundary between privacy and full 
answer and defence is not properly delineated, the 
equality of individuals whose lives are heavily 
documented is also affected, as these individuals 
have more records that will be subject to wrongful 
scrutiny. K. Busby cautions that the use of records 
to challenge credibility at large 


will subject those whose lives already have been subject 
to extensive documentation to extraordinarily invasive 
review. This would include women whose lives have 
been documented under conditions of multiple inequali¬ 
ties and institutionalization such as Aboriginal women, 
women with disabilities, or women who have been 
imprisoned or involved with child welfare agencies. 


(“Discriminatory Uses of Personal Records in 
Sexual Violence Cases” (1997), 9 C.J.W.LA48, at 

pp. 161-62.) 

These concerns highlight the need for an acute 
sensitivity to context when determining the con¬ 
tent of the accused’s right to make full answer and 
defence, and its relationship to the complainant’s 
privacy right. 


suites civiles intentees pour le prejudice qui aurait 
resulte d’une agression sexuelle: 

Une regie du privilege qui omet de preserver la confi- 
dentialite des communications entre un medecin et son 
patient, dans le contexte d’une action intentee a la suite 
d’une agression sexuelle, perpetue le desavantage que 
ressentent les victimes degression sexuelle, qui sont 
souvent des femmes. La nature intime de l’agression 
sexuelle accentue les craintes que la victime eprouve au 
sujet de sa vie privee et est susceptible d’augmenter la 
difficulty d’obtenir reparation, si la divulgation automa- 
tique est la regie. La victime d’une agression sexuelle 
est alors defavorisee par rapport a la victime d’un autre 
mefait. II se peut alors que la victime d’une agression 
sexuelle n’obtienne pas l’egalite de benefice de la loi a 
laquelle elle a droit en vertu de 1’art. 15 de la Charte. 
Elle est alors penalisee doublement, d’abord par l’agres- 
sion sexuelle elle-meme, ensuite par le prix qu’elle doit 
payer pour demander reparation — une reparation qui, 
dans certains cas, peut faire partie de son programme de 
therapie. 

Lorsque la ligne de demarcation entre le droit a 
la vie privee et le droit a une defense pleine et 
entiere n’est pas bien tracee, l’egalite des per- 
sonnes dont la situation est abondamment docu- 
mentee est aussi touchee puisqu’elles possedent 
davantage de dossiers qui seront examines errone- 
ment. K. Busby previent que l’utilisation de dos¬ 
siers pour mettre en doute la credibility en general 

[traduction] soumettra a un examen excessivement 
envahissant les personnes dont la situation a deja ete 
abondamment documentee. Sont notamment visees ici 
les femmes qui souffrent de multiples inegalites ou qui 
ont ete institutionnalisees, telles les femmes autoch- 
tones, les femmes atteintes de deficiences et les femmes 
qui ont ete emprisonnees ou qui ont eu des demeles avec 
des organismes de protection de l’enfance. 

^Discriminatory Uses of Personal Records in 
Sexual Violence Cases» (1997), 9 R.F.D. 148, aux 
pp. 161 et 162.) 

Ces preoccupations font ressortir la necessite de 
tenir compte fortement du contexte lorsqu’il s’agit 
de determiner le contenu du droit de l’accuse a une 
defense pleine et entiere, et son lien avec le droit a 
la vie privee du plaignant. 
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(c) Summary 

In summary, the following broad considerations 
apply to the definition of the rights at stake in this 
appeal. The right of the accused to make full 
answer and defence is a core principle of funda¬ 
mental justice, but it does not automatically entitle 
the accused to gain access to information con¬ 
tained in the private records of complainants and 
witnesses. Rather, the scope of the right to make 
full answer and defence must be determined in 
light of privacy and equality rights of complainants 
and witnesses. It is clear that the right to full 
answer and defence is not engaged where the 
accused seeks information that will only serve to 
distort the truth-seeking purpose of a trial, and in 
such a situation, privacy and equality rights are 
paramount. On the other hand, where the informa¬ 
tion contained in a record directly bears on the 
right to make full answer and defence, privacy 
rights must yield to the need to avoid convicting 
the innocent. Most cases, however, will not be so 
clear, and in assessing applications for production, 
courts must determine the weight to be granted to 
the interests protected by privacy and full answer 
and defence in the particular circumstances of each 
case. Full answer and defence will be more cen¬ 
trally implicated where the information contained 
in a record is part of the case to meet or where its 
potential probative value is high. A complainant’s 
privacy interest is very high where the confidential 
information contained in a record concerns the 
complainant’s personal identity or where the confi¬ 
dentiality of the record is vital to protect a thera¬ 
peutic relationship. 


With this background in mind, we now proceed 
to discuss the statutory provisions under attack. 

D. Analysis of Sections 278.1 to 278.91 of Bill 
C-46 

In enacting Bill C-46, Parliament was concerned 
with preserving an accused’s access to private 


c) Resume 

En resume, les considerations generates sui- 94 
vantes s’appliquent a la definition des droits en jeu 
dans le present pourvoi. Le droit de Faccuse a une 
defense pleine et entiere est un principe essentiel 
de justice fondamentale, mais il ne lui donne pas 
automatiquement le droit d’avoir acces aux rensei- 
gnements contenus dans les dossiers prives des 
plaignants et des temoins. La portee du droit a une 
defense pleine et entiere doit plutot etre determi- 
nee en fonction des droits a la vie privee et a Lega¬ 
lity des plaignants et des temoins. II est clair que le 
droit a une defense pleine et entiere ne s’applique 
pas lorsque l’accuse cherche a obtenir des rensei- 
gnements qui ne contribueront qu’a fausser l’ob- 
jectif de recherche de la verite d’un proces, et, 
dans un tel cas, les droits a la vie privee et a Lega¬ 
lity sont preponderants. En revanche, si les rensei- 
gnements contenus dans un dossier influent direc- 
tement sur le droit a une defense pleine et entiere, 
le droit a la vie privee doit ceder le pas a la neces¬ 
sity d’eviter de declarer coupable un innocent. La 
situation n’est toutefois pas toujours aussi claire, 
et, lorsqu’ils evaluent une demande de communi¬ 
cation, les tribunaux doivent determiner le poids a 
accorder aux interets proteges par le droit a la vie 
privee et par le droit a une defense pleine et entiere 
dans les circonstances particulieres de chaque 
affaire. Le droit a une defense pleine et entiere est 
implique plus directement si les renseignements 
contenus dans un dossier font partie de la preuve 
du ministere public ou si leur valeur probante est 
elevee. L’interet qu’a un plaignant dans la protec¬ 
tion de sa vie privee est tres eleve lorsque les ren¬ 
seignements confidentiels contenus dans un dos¬ 
sier portent sur son identity personnelle ou que la 
confidentiality du dossier est essentielle pour pro- 
teger une relation therapeutique. 

Avec ce contexte a l’esprit, nous passons main- 95 
tenant a l’analyse des dispositions legislatives con- 
testees. 

D. Analyse des art. 278.1 a 278.91 de la loi C-46 

En adoptant la loi C-46, le legislateur a voulu 96 
preserver l’acces d’un accuse aux dossiers prives 
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records that may be relevant to an issue on trial, 
while protecting the right to privacy of complain¬ 
ants and witnesses to the greatest extent possible. 
Notwithstanding Parliament’s good intentions, the 
respondent suggests that Bill C-46 violates the 
constitutional right of the accused to a fair trial and 
full defence on a number of grounds. We will con¬ 
sider each in turn. 

(1) The Definition of Documents Subject to the 

Legislation: Sections 278.1 and 278.2(1) 

An initial issue to address is the definition of 
documents subject to the legislation. Pursuant to 
ss. 278.1 and 278.2(1), the Bill applies to all 
records of complainants and witnesses in sexual 
offence proceedings containing “personal informa¬ 
tion for which there is a reasonable expectation of 
privacy”, including “medical, psychiatric, thera¬ 
peutic, counselling, education, employment, child 
welfare, adoption and social services records, per¬ 
sonal journals and diaries, and records containing 
personal information the production or disclosure 
of which is protected by any other Act of Parlia¬ 
ment or a provincial legislature”. 


The response to these claims is to remember that 
the legislation applies only to records “for which 
there is a reasonable expectation of privacy” 


susceptibles d’etre pertinents quant a une question 
en litige, tout en protegeant le plus possible le droit 
a la vie privee des plaignants et des temoins. L’in- 
time pretend que, malgre les bonnes intentions du 
legislateur, la loi C-46 porte atteinte, pour plu- 
sieurs motifs, au droit constitutionnel de l’accuse a 
un proces equitable et a une defense pleine et 
entiere. Nous allons examiner ces motifs a tour de 
role. 

(1) La definition des documents vises par 

la mesure legislative: art. 278.1 et 

par. 278.2(1) 

La premiere question a examiner est la defini¬ 
tion des documents vises par la mesure legislative. 
Selon Tart. 278.1 et le par. 278.2(1), la Loi s’ap- 
plique a tous les dossiers des plaignants et des 
temoins dans des poursuites pour une infraction 
d’ordre sexuel, qui contiennent «des renseigne- 
ments personnels pour lesquels il existe une attente 
raisonnable en matiere de protection de la vie pri- 
vee», notamment «le dossier medical, psychia- 
trique ou therapeutique, le dossier tenu par les ser¬ 
vices d’aide a l’enfance, les services sociaux ou les 
services de consultation, le dossier relatif aux ante¬ 
cedents professionnels et a l’adoption, le journal 
intime et le document contenant des renseigne- 
ments personnels et protege par une autre loi fede- 
rale ou une loi provinciale». 

Au proces, le juge Belzil a conclu que la Loi 
donne une definition [TRADUCTION] «extremement 
large» (par. 47) des dossiers et qu’elle protege 
done des dossiers non envisages par l’arret 
O ’Connor. II a conclu que la portee plus large de 
cette mesure legislative impose un lourd fardeau 
aux accuses en les obligeant a presenter une 
demande, etayee par des affidavits, pour chaque 
type different de dossier enumere. Le juge Belzil a 
considere que la portee plus large de la Loi consti- 
tuait l’une des cinq differences majeures entre ce 
dernier et Tarret O’Connor, qui l’ont amene a con- 
clure a l’inconstitutionnalite de la Loi dans son 
ensemble. 

On peut repondre a cela que la mesure legisla¬ 
tive ne s’applique qu’aux dossiers «pour lesquels il 
existe une attente raisonnable en matiere de protec- 


Belzil J., for the court below, found that the def¬ 
inition of records under the Bill is “extremely 
broad” (para. 47) and that the Bill therefore 
accords legislative protection to records not con¬ 
templated under O’Connor. The broader scope of 
the legislation, he held, imposes a significant bur¬ 
den on accused persons by requiring them to pro¬ 
ceed with an application, supported by affidavits, 
for each different type of record listed. Belzil J. 
considered the greater reach of the Bill to be one of 
five significant differences between the Bill and 
O’Connor which led him to conclude that the Bill 
as a whole was unconstitutional. 
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(s. 278.1 (emphasis added)). Only documents that 
truly raise a legally recognized privacy interest are 
caught and protected: see R. v. Regan (1998), 174 
N.S.R. (2d) 230 (S.C.). The Bill is therefore care¬ 
fully tailored to reflect the problem Parliament was 
addressing — how to preserve an accused’s access 
to private records that may be relevant to an issue 
on trial while protecting, to the greatest extent pos¬ 
sible, the privacy rights of the subjects of such 
records, including both complainants and wit¬ 
nesses. By limiting its coverage to records in 
which there is a reasonable expectation of privacy, 
the Bill is consistent with the definition of s. 8 pri¬ 
vacy rights discussed above. Moreover, as will be 
discussed below, the mere fact that records are 
within the ambit of Bill C-46 will not, in itself, 
prevent the accused from obtaining access to them. 
Applied in this way, ss. 278.1 and 278.2(1) will 
not catch more records than they should, and are 
not overly broad. 


It must also be remembered that the definition 
of records in ss. 278.1 and 278.2(1) simply estab¬ 
lishes the starting point for the analysis proposed 
by the Bill. Documents falling within the ambit of 
these provisions, after being subject to the legisla¬ 
tive regime, may or may not be ordered to be dis¬ 
closed to the accused. It is therefore the procedures 
established by the Bill and not the spectrum of 
records subject to these procedures that will deter¬ 
mine the fairness or constitutionality of the legisla¬ 
tion. If the legislative regime fairly provides access 
to all constitutionally required documents, then the 
spectrum of records brought under the Bill, if in 
keeping with the Bill’s objectives, cannot be chal¬ 
lenged. 

The broad scope of Bill C-46 has also been chal¬ 
lenged as imposing an excessive burden on judicial 
resources. However, the Bill safeguards the effi¬ 
ciency and resources of the judicial system while 
furthering its objective of protecting, to the great¬ 
est extent possible, the rights of all those involved 
in sexual offence proceedings, by mandating that 


tion de la vie privee» (art. 278.1 (nous souli- 
gnons)). Ne sont vises et proteges que les docu¬ 
ments qui suscitent vraiment un interet en matiere 
de vie privee reconnu en droit: voir R. c. Regan 
(1998), 174 N.S.R. (2d) 230 (C.S.). La Loi est 
done soigneusement concue pour refleter le pro- 
bleme auquel le legislateur s’attaquait — comment 
preserver Tacces de Taccuse aux dossiers prives 
qui peuvent etre pertinents relativement a une 
question en litige tout en protegeant le plus possi¬ 
ble le droit a la vie privee des personnes aux- 
quelles se rapportent ces dossiers, notamment les 
plaignants et les temoins. En limitant sa portee aux 
dossiers pour lesquels il existe une attente raison- 
nable en matiere de protection de la vie privee, la 
Loi est compatible avec la definition des droits en 
matiere de vie privee garantis par Tart. 8 qui ont 
ete analyses precedemment. De plus, comme nous 
le verrons plus loin, le seul fait que des dossiers 
soient vises par la loi C-46 n’empeche pas l’accuse 
d’y avoir acces. Ainsi appliques, l’art. 278.1 et le 
par. 278.2(1) ne visent pas un plus grand nombre 
de dossiers qu’il le faut, et ils n’ont pas une portee 
trop large. 

II faut aussi se rappeler que la definition des 100 
dossiers qui figure a l’art. 278.1 et au par. 278.2(1) 
ne fait qu’etablir le point de depart de l’analyse 
proposee par la Loi. Apres avoir ete assujettis au 
regime legislatif, les documents qui relevent de ces 
dispositions peuvent faire l’objet d’une ordon- 
nance de communication a l’accuse. C’est done la 
procedure etablie par la Loi, et non la gamme de 
dossiers soumis a cette procedure, qui determine 
l’equite ou la constitutionnalite de la mesure legis¬ 
lative. Si le regime legislatif donne equitablement 
acces a tous les documents requis suivant la Cons¬ 
titution, la gamme de dossiers alors assujettis a la 
Loi ne peut pas etre contestee, dans la mesure ou 
elle est conforme aux objectifs de cette demiere. 

La portee generate de la loi C-46 a egalement 101 
ete contestee pour le motif qu’elle impose un far- 
deau excessif aux ressources judiciaires. Cepen- 
dant, la Loi preserve l’efflcacite et les ressources 
du systeme judiciaire tout en favorisant la realisa¬ 
tion de son objectif de proteger le plus possible les 
droits de toutes les parties en cause dans des pour- 
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judges can only review the records in question 
once these records have been established as likely 
relevant and their production to the court has been 
established as necessary in the interests of justice. 
The balancing process required at the first stage 
ensures that records are not needlessly or casually 
produced to the court for review: see O’Connor, 
supra, at para. 152 , per L’Heureux-Dube J. More¬ 
over, as many interveners have pointed out, pro¬ 
duction of records to the court had become almost 
routine in sexual assault cases. It is unlikely that 
Bill C-46’s procedures will be substantially more 
onerous on judicial resources. Finally, Parliament, 
with the benefit of a full legislative inquiry, has 
ruled on such questions of administrative conve¬ 
nience. We see no reason to disturb its conclusion. 
If the system proves unworkable in practice, then 
Parliament, not this Court, is better positioned to 
fix it. 


(2) Third Party Records in the Possession of the 
Crown: Sections 278.2(2) and (3) 

The next provision at issue extends the applica¬ 
tion of the legislative regime for the production of 
private records to records “in the possession or 
control of any person”, including the Crown: 
s. 278.2(2). 

Where private records are in the possession or 
control of the Crown two important variations on 
the regime for production exist. First, the legisla¬ 
tive regime does not apply if the complainant or 
witness has expressly waived the protections of the 
Bill (s. 278.2(2)). Second, s. 278.2(3) requires the 
prosecutor to notify the accused of any records in 
the Crown’s possession. 


The respondent objects to the fact that this pro¬ 
vision prevents the automatic disclosure of all rele¬ 
vant and non-privileged information in the posses¬ 
sion of the Crown. He submits that this is contrary 
to the constitutional obligation upon the Crown set 


suites relatives a une infraction d’ordre sexuel, en 
prevoyant que les juges ne peuvent examiner les 
dossiers en question qu’une fois qu’il est etabli 
qu’ils sont vraisemblablement pertinents et que 
leur communication au tribunal servira les interets 
de la justice. Le processus d’evaluation requis a la 
premiere etape garantit que les dossiers ne seront 
pas communiques inutilement et fortuitement au 
tribunal pour fins d’examen; voir O’Connor, pre¬ 
cite, au par. 152, le juge L’Heureux-Dube. De 
plus, comme de nombreux intervenants Font sou- 
ligne, la communication des dossiers au tribunal 
etait presque devenue routiniere dans les affaires 
degression sexuelle. II est peu probable que la 
procedure etablie par la loi C-46 sera beaucoup 
plus onereuse sur le plan des ressources judiciaires. 
Enfin, le legislateur, qui a precede a un examen 
complet de la mesure legislative, s’est prononce 
sur ces questions de commodite administrative. 
Nous ne voyons aucune raison de modifier sa con¬ 
clusion. Si le systeme se revele inapplicable, c’est 
le legislateur, et non pas notre Cour, qui est le 
mieux place pour le corriger. 

(2) Les dossiers de tiers en la possession du 

ministere public: par. 278.2(2) et 278.2(3) 

La disposition suivante qui est en cause prevoit 
que le regime legislatif en matiere de communica¬ 
tion de dossiers prives s’applique «meme si le dos¬ 
sier est en la possession ou sous le controle du 
poursuivant»: par. 278.2(2). 

Lorsque les dossiers prives sont en la possession 
ou sous le controle du ministere public, le regime 
de communication comporte deux variations 
importantes. Premierement, le regime legislatif ne 
s’applique pas si le plaignant ou le temoin a 
expressement renonce aux protections de la Loi 
(par. 278.2(2)). Deuxiemement, le par. 278.2(3) 
oblige le poursuivant a informer l’accuse de l’exis- 
tence de tout dossier en la possession du ministere 
public. 

L’intime s’oppose au fait que cette disposition 
empeche la divulgation automatique de tout rensei- 
gnement pertinent non protege qui est en la posses¬ 
sion du ministere public. II soutient que cela est 
contraire a Tobligation constitutionnelle du minis- 
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out in Stinchcombe, and is inconsistent with this 
Court’s conclusion in O’Connor that “the Crown’s 
disclosure obligations established in the 
Stinchcombe decision are unaffected by the confi¬ 
dential nature of therapeutic records” (para. 13, per 
Lamer C.J. and Sopinka J.). The respondent also 
argues that s. 278.2(2) gives the Crown an unfair 
advantage in that only the accused is subject to the 
legislative regime. The Crown can obtain private 
records through the complainant directly or 
through the power of a search warrant. The Bill not 
only exempts the Crown from the obligation to 
comply with the legislation regime when seeking 
private records, but also allows the Crown to pos¬ 
sess information that the defence does not have. 


The first response to the respondent’s argument 
is that it is premature. Section 278.2 simply 
defines the scope of the legislation. It does not by 
itself deny access to documents to which the 
defence is constitutionally entitled. If the proce¬ 
dures set out in the sections that follow fairly pro¬ 
vide access to all constitutionally required docu¬ 
ments, then the accused has no constitutional 
complaint. 


Second, the argument that this provision contra¬ 
dicts Stinchcombe and O ’Connor rests on an over¬ 
statement of the Crown obligation to disclose that 
was affirmed in those cases. It is true that 
Stinchcombe spoke of a duty on the Crown to dis¬ 
close to the defence all relevant documents in the 
Crown’s possession, subject to privilege. Privacy 
interests, however, were not at issue in 
Stinchcombe. In O’Connor, the Court considered 
the Crown’s obligation to disclose private records 
in the context of sexual offence proceedings where 
the complainant has made an informed waiver of 
her privacy rights. The majority in O’Connor con¬ 
cluded that “the Crown’s well-established duty to 
disclose all information in its possession is not 
affected by the confidential nature of therapeutic 
records”: O’Connor, supra, at para. 7. This conclu- 


tere public qui a ete enoncee dans l’arret 
Stinchcombe et que cela est incompatible avec la 
conclusion tiree par notre Cour dans l’arret 
O ’Connor, selon laquelle «le caractere confidentiel 
des dossiers therapeutiques n’influe pas sur l’obli- 
gation de divulguer du ministere public reconnue 
dans Stinchcombe» (par. 13, le juge en chef Lamer 
et le juge Sopinka). L’intime pretend egalement 
que le par. 278.2(2) confere au ministere public un 
avantage inequitable du fait que seul T accuse est 
assujetti au regime legislatif. Le ministere public 
peut obtenir des dossiers prives en s’adressant 
directement au plaignant ou en recourant a un 
mandat de perquisition. Non seulement la Loi dis- 
pense-t-elle le ministere public de l’obligation de 
se conformer au regime legislatif lorsqu’il cherche 
a obtenir des dossiers prives, mais encore elle lui 
pennet de posseder des renseignements dont ne 
dispose pas la defense. 

En premier lieu, on peut repondre a T argument 105 
de l’intime en disant qu’il est premature. L’article 
278.2 ne fait que definir la portee de la mesure 
legislative. II ne refuse pas en soi faeces aux docu¬ 
ments auxquels la defense a droit suivant la Cons¬ 
titution. Si la procedure enoncee dans les disposi¬ 
tions qui suivent donne equitablement acces a tous 
les documents requis suivant la Constitution, T ac¬ 
cuse ne peut alors faire aucune plainte fondee sur 
la Constitution. 

En deuxieme lieu, l’argument selon lequel cette 106 
disposition va a l’encontre des arrets Stinchcombe 
et O’Connor repose sur une exageration de l’obli¬ 
gation de divulgation du ministere public qui a ete 
confirmee dans ces arrets. II est vrai que l’arret 
Stinchcombe parlait de l’obligation du ministere 
public de communiquer a la defense tous les docu¬ 
ments pertinents en sa possession, sauf les docu¬ 
ments proteges. Le droit a la protection de la vie 
privee n’etait toutefois pas en cause dans 
Stinchcombe. Dans l’arret O’Connor, la Cour a 
examine l’obligation qui incombe au ministere 
public de communiquer des dossiers prives dans 
des poursuites relatives a une infraction d’ordre 
sexuel, lorsque le plaignant a renonce de facon 
eclairee a son droit a la protection de la vie privee. 

Dans l’arret O’Connor, les juges majoritaires ont 
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sion, however, was premised upon the assumption 
that the records in the Crown’s possession have 
been freely and voluntarily surrendered by the 
complainant or witness: “where the documents in 
question have been shared with an agent of the 
state (namely, the Crown), it is apparent that the 
complainant’s privacy interest in those records has 
disappeared” ( O’Connor, supra, at para 8). Lamer 
C.J. and Sopinka J. further found that “fairness 
must require that if the complainant is willing to 
release this information in order to further the 
criminal prosecution, then the accused should be 
entitled to use the information in the preparation of 
his or her defence” ( O’Connor, supra, at para. 9 
(emphasis added)). Bill C-46 imposes the same 
waiver rule. Where a fully informed complainant 
expressly waives the protection of the legislation, 
by declaration or by voluntarily providing her 
records to the Crown, the Bill C-46 procedure does 
not apply and the records are producible as at com¬ 
mon law: s. 278.2(2). Bill C-46 thus conforms to 
the constitutional standard of O’Connor. 


The respondent argues, however, that O ’Connor 
should not be read as requiring the disclosure of 
confidential records pursuant to Stinchcombe only 
in cases of an express waiver and that s. 278.2(2) is 
unconstitutional. He asserts that any reasonable 
expectation of privacy is lost once the records are 
in the possession of the Crown, regardless of how 
the records came into the Crown’s possession. 
Once in the Crown’s hands, the records become 
“the property of the public” to be used to ensure 
that justice is done and must be disclosed pursuant 
to the common law. 


conclu que «le caractere confidentiel des dossiers 
therapeutiques n’a pas d’incidence sur l’obligation 
reconnue du ministere public de divulguer tous les 
renseignements en sa possession)): O’Connor, pre¬ 
cite, au par. 7. Cette conclusion reposait cependant 
sur la presomption que les dossiers en la posses¬ 
sion du ministere public avaient ete librement et 
volontairement remis par le plaignant ou le temoin: 
«lorsque les documents en question ont ete par- 
tages avec un representant de l’Etat (a savoir le 
ministere public), il est evident que le droit a la 
protection de la vie privee que le plaignant avait 
relativement a ces dossiers n’existe plus» ( O’Con¬ 
nor. , precite, au par. 8). Le juge en chef Lamer et le 
juge Sopinka ont egalement conclu que «[l]’equite 
exige [. ..] que, si le plaignant est d’accord pour 
communiquer ces renseignements afin de favoriser 
la poursuite criminelle, l’accuse devrait alors avoir 
le droit d’utiliser les renseignements dans la prepa¬ 
ration de sa defense)) ( O ’Connor, precite, au par. 9 
(nous soulignons)). La loi C-46 impose la meme 
regie de renonciation. Lorsqu’en toute connais- 
sance de cause un plaignant renonce expressement 
a la protection de la mesure legislative, au moyen 
d’une declaration ou en remettant volontairement 
ses dossiers au ministere public, la procedure eta- 
blie par la loi C-46 ne s’applique pas et les dossiers 
peuvent etre communiques conformement a la 
common law: par. 278.2(2). La loi C-46 respecte 
done la norme constitutionnelle de 1’arret 
O ’Connor. 


L’intime fait cependant valoir, d’une part, qu’il 
ne faut pas considerer que T arret O ’Connor exige 
la communication de dossiers confidentiels, con¬ 
formement a 1’arret Stinchcombe, uniquement dans 
le cas ou il y a eu renonciation expresse, et d’autre 
part, que le par. 278.2(2) est inconstitutionnel. Il 
affirme que toute attente raisonnable en matiere de 
protection de la vie privee est perdue des que les 
dossiers sont en la possession du ministere public, 
peu importe la facon dont ils sont entres en sa pos¬ 
session. Une fois qu’ils sont entre les mains du 
ministere public, les dossiers deviennent «la pro¬ 
priety du public)) qui doit etre utilisee de maniere a 
assurer que justice soit rendue, et doivent etre 
communiques conformement a la common law. 
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This argument erroneously equates Crown pos¬ 
session or control with a total loss of any reasona¬ 
ble expectation of privacy. Privacy is not an all or 
nothing right. It does not follow from the fact that 
the Crown has possession of the records that any 
reasonable expectation of privacy disappears. Pri¬ 
vacy interests in modem society include the rea¬ 
sonable expectation that private information will 
remain confidential to the persons to whom and 
restricted to the purposes for which it was 
divulged, Dyment, supra, at p. 429. Where private 
information is disclosed to individuals outside of 
those to whom, or for purposes other than for 
which, it was originally divulged, the person to 
whom the information pertains may still hold a 
reasonable expectation of privacy in this informa¬ 
tion, R. v. Boudreau, [1998] O.J. No. 3526 (QL) 
(Gen. Div.), at para. 18. Third party records may 
fall into the possession of the Crown without the 
knowledge, consent, or assistance of the complain¬ 
ant or witness. Where the complainant or witness 
has not expressly waived her privacy right, Parlia¬ 
ment can legitimately take steps to protect those 
privacy rights. Such protection is to be found in 
the procedures for production set out in ss. 278.5 
and 278.7 of the Bill. 


The O’Connor majority did not address what 
procedure was to be followed where third party 
records were in the possession of the Crown with¬ 
out the existence of an express waiver. It was 
therefore open to Parliament to fill this void legis¬ 
latively. Viewed in this context, s. 278.2(2) ensures 
that the range of interests triggered by production 
will be balanced pursuant to the procedure set out 
in ss. 278.5 and 278.7. The mere fact that this pro¬ 
cedure differs from that set out in Stinchcombe 
does not, without more, establish a constitutional 
violation. As noted, Stinchcombe and O’Connor 
did not address the situation at issue here, namely, 
records in the Crown’s possession in which a com- 


1 08 

Cet argument assimile a tort la possession ou le 
controle par le ministere public a une perte totale 
de toute attente raisonnable en matiere de protec¬ 
tion de la vie privee. Le droit a la vie privee n’est 
pas un droit absolu. Toute attente raisonnable en 
matiere de protection de la vie privee ne disparait 
pas du simple fait que le ministere public est en 
possession des dossiers. Dans une societe 
modeme, le droit a la protection de la vie privee 
comporte l’attente raisonnable que les renseigne- 
ments prives ne resteront connus que des per- 
sonnes a qui ils ont ete divulgues et qu’ils ne 
seront utilises que dans le but pour lequel ils ont 
ete divulgues: Dyment, precite, aux pp. 429 et 430. 
Lorsque des renseignements prives sont divulgues 
a des personnes autres qu’a celles a qui ils avaient 
initialement ete divulgues ou qu’ils sont utilises 
dans un but autre que celui pour lequel ils avaient 
initialement ete divulgues, la personne a laquelle 
se rapportent ces renseignements peut encore con- 
server une attente raisonnable en matiere de pro¬ 
tection de la vie privee a leur egard: R. c. Bou¬ 
dreau, [1998] O.J. No. 3526 (QL) (Div. gen.), au 
par. 18. Les dossiers de tiers peuvent se retrouver 
en la possession du ministere public a l’insu ou 
sans le consentement ni l’assistance du plaignant 
ou du temoin. Lorsque le plaignant ou le temoin 
n’a pas expressement renonce a son droit a la pro¬ 
tection de la vie privee, le legislateur peut legiti- 
mement prendre des mesures pour proteger ce 
droit. Cette protection se trouve dans la procedure 
de communication enoncee aux art. 278.5 et 278.7 
de la Loi. 

Dans l’arret O’Connor, les juges majoritaires 109 
n’ont pas aborde la question de la procedure a sui- 
vre lorsque des dossiers de tiers sont en la posses¬ 
sion du ministere public en l’absence de renoncia- 
tion expresse. II etait done loisible au legislateur de 
combler cette lacune par voie legislative. Consi- 
dere dans ce contexte, le par. 278.2(2) garantit que 
la gamme des droits mis en jeu par la communica¬ 
tion seront evalues conformement a la procedure 
enoncee aux art. 278.5 et 278.7. Le simple fait que 
cette procedure differe de celle enoncee dans 
Stinchcombe n’etablit pas sans plus l’existence 
d’une violation de la Constitution. Comme nous 
l’avons vu, les arrets Stinchcombe et O’Connor 
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plainant or witness has a reasonable, and non- 
waived, expectation of privacy. We are thus 
returned to our starting point — that s. 278.2 in 
itself violates no rights and any violation can be 
determined only by examining its impact in con¬ 
junction with ss. 278.5 through 278.8. 


When the arguments that s. 278.2 is inconsistent 
with Stinchcombe and O ’Connor are cleared away, 
the respondent’s fundamental objection to the sec¬ 
tion emerges — it unfairly favours the Crown. The 
Crown can obtain the complainant’s private 
records through a search warrant or subpoena. 
Where the complainant or witness does not 
expressly waive the protection of the legislation, 
the accused can get these documents only by 
applying under the Bill C-46 regime. If the 
accused does not succeed, the Crown may possess 
documents that the accused does not have. This, it 
is argued, puts the Crown at an advantage. 


All this is true. But it begs the real question — is 
the Crown’s advantage unconstitutional? In other 
words, does it deprive the accused of his right to 
make full answer and defence? That will be so 
only if the legislation prevents the accused from 
getting access to all constitutionally required docu¬ 
ments. There is no principle of fundamental justice 
that the Crown and defence must enjoy precisely 
the same privileges and procedures. See Leipert, 
supra. The real question is whether the procedures 
that Parliament has enacted prevent the accused 
from making full answer and defence. This is the 
true meaning of the passage from O ’Connor, 
supra, at para. 34, which states that “[fjairness 
requires that the accused be treated on an equal 
footing” with the Crown, which has access to 
search warrants. Obviously, the search warrant 
procedure involves a different array of factors 
from those that are relevant to production of third 
party records to the accused. All that was meant by 


n’ont pas aborde la situation en cause en l’espece, 
a savoir les dossiers qui sont en la possession du 
ministere public et au sujet desquels un plaignant 
ou un temoin a une attente raisonnable en matiere 
de protection de la vie privee, a laquelle il n’a pas 
renonce. Cela nous ramene done a notre point de 
depart, a savoir que Tart. 278.2 lui-meme ne porte 
atteinte a aucun droit et que l’existence d’une 
atteinte ne peut etre determinee qu’en en exami¬ 
nant l’incidence conjointement avec les art. 278.5 
a 278.8. 

Lorsqu’on ecarte Targument que Tart. 278.2 est 
incompatible avec les arrets Stinchcombe et 
O’Connor, Tobjection fondamentale de Tintime a 
cet article apparait — il favorise inequitablement 
le ministere public. Le ministere public peut obte- 
nir les dossiers prives du plaignant au moyen d’un 
mandat de perquisition ou d’un bref d’assignation. 
Lorsque le plaignant ou le temoin ne renonce pas 
expressement a la protection de la mesure legisla¬ 
tive, Taccuse ne peut obtenir ces documents qu’en 
presentant une demande fondee sur le regime de la 
loi C-46. Si Taccuse ne reussit pas a les obtenir, il 
se peut alors que le ministere public possede des 
documents dont ne dispose pas Taccuse. Cela, fait- 
on valoir, confere un avantage au ministere public. 

Tout cela est vrai. Mais cela elude la veritable 
question — T avantage confere au ministere public 
est-il inconstitutionnel? En d’autres termes, prive- 
t-il Taccuse de son droit a une defense pleine et 
entiere? Il en sera ainsi seulement si la mesure 
legislative empeche Taccuse d’avoir acces a tous 
les documents requis suivant la Constitution. 
Aucun principe de justice fondamentale n’exige 
que le ministere public et la defense beneficient 
exactement des memes privileges et de la meme 
procedure. Voir Leipert, precite. La veritable ques¬ 
tion est de savoir si la procedure que le legislateur 
a adoptee empeche Taccuse de presenter une 
defense pleine et entiere. Tel est le vrai sens du 
passage tire du par. 34 de Tarret O’Connor, pre¬ 
cite, qui dispose que «[l]’equite exige que Taccuse 
beneficie d’un traitement egal» a celui du minis¬ 
tere public, qui a acces aux mandats de perquisi¬ 
tion. Manifestement, la procedure relative aux 
mandats de perquisition fait intervenir un ensem- 
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this passage is that the accused must have a proce¬ 
dure for obtaining evidence that respects all the 
relevant constitutional rights at stake, just as the 
prosecution does through the warrant process. As 
we will explain below, Bill C-46 is just such a pro¬ 
cedure. 


In Stinchcombe, this Court acknowledged that 
the Crown, by virtue of its unique role as agent of 
the state, has greater access to certain types of 
information than the accused. The Court therefore 
imposed a duty on the Crown to disclose all rele¬ 
vant information to the defence. The goal behind 
imposing this duty upon the Crown was not, how¬ 
ever, to ensure equivalency of treatment between 
the accused and the Crown. Rather, the duty to dis¬ 
close was imposed to advance the overall fairness, 
justice, efficacy, and truth finding elements of 
criminal proceedings. Since the right to full answer 
and defence must be defined in light of other prin¬ 
ciples of fundamental justice, that right is not an 
absolute one. Thus, while acknowledging the dis¬ 
parity in access to certain types of information, 
Sopinka J. conditioned the Crown’s duty to dis¬ 
close by investing in the Crown a discretion to 
withhold infonnation where necessary to respect 
the rules of privilege, to protect persons from har¬ 
assment or injury, or where this infonnation is 
clearly irrelevant, at pp. 336 and 339. Similarly, in 
O’Connor, supra, at para. 16, Lamer C.J. and 
Sopinka J. held: 


. . . Stinchcombe recognized that, even in the context of 
disclosure, there are limits on the right of an accused to 
access information. For example, when the Crown 
asserts that the information is privileged, the trial judge 
must then balance the competing claims at issue. In such 
cases, the information will only be disclosed where the 
trial judge concludes that the asserted privilege “does 
not constitute a reasonable limit on the constitutional 


ble de facteurs differents de ceux qui sont perti¬ 
nents en ce qui conceme la communication de dos¬ 
siers de tiers a Taccuse. Tout ce que ce passage 
signifie, c’est que Taccuse doit disposer d’une pro¬ 
cedure d’obtention d’elements de preuve qui res- 
pecte tous les droits constitutionnels en jeu, 
comme c’est le cas de la procedure des mandats 
dont dispose la poursuite. Comme nous le verrons 
plus loin, c’est justement la procedure qu’offre la 
loi C-46. 

Dans l’arret Stinchcombe, notre Cour a reconnu 
que, en vertu de son role exceptionnel de manda- 
taire de l’Etat, le ministere public a un meilleur 
acces que Taccuse a certains types de renseigne- 
ments. La Cour a done impose au ministere public 
T obligation de divulguer tous les renseignements 
pertinents a la defense. L’imposition de cette obli¬ 
gation au ministere public ne visait pas cependant 
a assurer que T accuse et le ministere public benefi- 
cieraient d’un traitement equivalent. L’obligation 
de divulgation a plutot ete imposee pour promou- 
voir globalement les elements d’equite, de justice, 
d’efficacite et de recherche de la verite des pour- 
suites criminelles. Etant donne que le droit a une 
defense pleine et entiere doit etre defmi en fonc- 
tion d’autres principes de justice fondamentale, ce 
droit n’est pas absolu. Ainsi, tout en reconnaissant 
la disparite de l’acces a certains types de rensei¬ 
gnements, le juge Sopinka a tempere l’obligation 
de divulgation du ministere public en lui donnant 
le pouvoir discretionnaire de ne pas divulguer des 
renseignements lorsque ces renseignements ne sont 
manifestement pas pertinents ou encore lorsque 
cela est necessaire pour respecter les regies du pri¬ 
vilege et pour proteger des personnes contre le har- 
celement ou contre tout prejudice (aux pp. 336 et 
339). De meme, dans Tarret O’Connor, precite, au 
par. 16, le juge en chef Lamer et le juge Sopinka 
ont conclu: 

. . . l’arret Stinchcombe a reconnu que, meme dans le 
contexte de la divulgation, il existe des limites au droit 
d’un accuse d’avoir acces a des renseignements. Par 
exemple, lorsque le ministere public affirme que les ren¬ 
seignements font l’objet d’un privilege, le juge du pro- 
ces doit alors ponderer les revendications contradictoires 
en cause. Les renseignements ne seront alors divulgues 
que lorsque le juge du proces conclut que le privilege 
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right to make full answer and defence” ( Stinchcombe , at 
p. 340). 


Stinchcombe and O ’Connor accept that it is consti¬ 
tutionally pennissible for the Crown to be subject 
to different treatment, to different procedures, or 
even to end up with documents that the accused 
has not seen, as long as the accused can make full 
answer and defence and the trial is fundamentally 
fair. 


Furthermore, when addressing the disparity of 
treatment between defence counsel and the Crown, 
we must remember the specific problem Bill C-46 
was enacted to address. Through Bill C-46, Parlia¬ 
ment sought to preserve an accused’s access to pri¬ 
vate records that may be relevant to the defence in 
a sexual offence proceeding while protecting, to 
the greatest extent possible, the privacy rights of 
complainants and witnesses. The context of the 
Bill is one in which defence counsel were rou¬ 
tinely seeking access to the private records of com¬ 
plainants or witnesses in sexual offence proceed¬ 
ings (K. Kelly, “‘You must be crazy if you think 
you were raped’: Reflections on the Use of Com¬ 
plainants’ Personal and Therapy Records in Sexual 
Assault Trials” (1997), 9 C.J.W.L. 178; K. Busby, 
“Third Party Records Cases Since R. v. O ’Connor. 
A Preliminary Analysis”, a study funded by the 
Research and Statistics Section, Department of 
Justice Canada, July 1998.). As H. Flolmes aptly 
summarizes: 


The O’Connor issue arose from new defence intrusion 
into the rights and interests of third parties. Defence 
applications for access to third party records are quite 
properly motivated only by the accused’s concern to 
make full answer and defence to the charge. The Crown, 
by contrast, is responsible for a larger set of interests 
including those of third parties and the general public as 
well as those of the accused. [Emphasis in original.] 


revendique «ne constitue pas une restriction raisonnable 
du droit constitutionnel de presenter une defense pleine 
et entiere» ( Stinchcombe , a la p. 340). 

Les arrets Stinchcombe et O ’Connor reconnaissent 
qu’il est constitutionnellement acceptable que le 
ministere public fasse l’objet d’un traitement diffe¬ 
rent, d’une procedure differente, ou meme qu’il se 
retrouve en possession de documents que Faccuse 
n’a pas vus, pourvu que Faccuse puisse presenter 
une defense pleine et entiere et que le proces soit 
fondamentalement equitable. 

De plus, lorsqu’on aborde la disparite de traite¬ 
ment entre l’avocat de la defense et le ministere 
public, il faut se rappeler du probleme particulier 
auquel la loi C-46 etait destinee a remedier. En 
adoptant la loi C-46, le legislateur a cherche a pre¬ 
server Faeces de l’accuse aux dossiers prives sus- 
ceptibles d’etre pertinents pour la defense dans des 
poursuites relatives a une infraction d’ordre sexuel, 
tout en protegeant le plus possible le droit a la vie 
privee des plaignants et des temoins. La Loi a ete 
adoptee dans un contexte ou les avocats de la 
defense cherchaient couramment a avoir acces aux 
dossiers prives des plaignants et des temoins lors 
de poursuites relatives a une infraction d’ordre 
sexuel (K. Kelly, «“You must be crazy if you think 
you were raped”: Reflections on the Use of Com¬ 
plainants’ Personal and Therapy Records in Sexual 
Assault Trials» (1997), 9 R.F.D. 178; K. Busby, 
«Third Party Records Cases Since R. v. O ’Connor. 
A Preliminary Analysis», une etude subventionnee 
par la Division de la recherche et de la statistique 
du ministere de la Justice du Canada, juillet 1998.). 
Comme H. Flolmes le resume bien: 

[traduction] La question soulevee dans l’arret 
O’Connor decoulait d’un nouvel empietement de la 
defense sur les droits et interets de tiers. Les demandes 
de la defense visant a obtenir Faeces aux dossiers de 
tiers sont motivees tout a fait a bon droit par le seul 
souci de l’accuse de presenter une defense pleine et 
entiere contre l’accusation. Par contre, le ministere 
public doit veiller au respect d’un ensemble plus large 
d’interets, dont ceux des tiers et du public en general de 
meme que ceux de l’accuse. [En italique dans l’origi- 
nal.] 
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(“An Analysis of Bill C-46, Production of Records 
in Sexual Offence Proceedings” (1997), 2 Can. 
Critn. L.R. 71, at p. 86.) 

The greater procedural burden placed on the 
accused under Bill C-46 reflects the fact that 
unlike the Crown, the accused bears no responsi¬ 
bility to protect the rights of others. To protect 
such rights, when they are threatened by the acts of 
the accused, greater procedural protections are 
required. 

The defence concern that it will be unable to 
obtain records relevant to its defence will be con¬ 
sidered in greater detail later. However, in relation 
to s. 278.2(2) it is worth pointing out that Parlia¬ 
ment inserted two provisions to offset any unfair¬ 
ness that might flow from the Crown’s being in 
possession of documents that the defence has not 
seen. As discussed above, the first is the provision 
that if the complainant or witness waives the pro¬ 
tection of the legislation, the documents must be 
disclosed to the defence: s. 278.2(2). Waiver 
should not be read in a technical sense. Where the 
complainant or witness, with knowledge that the 
legislation protects her privacy interest in the 
records, indicates by words or conduct that she is 
relinquishing her privacy right, waiver may be 
found. Turning records over to the police or 
Crown, with knowledge of the law’s protections 
and the consequences of waiving these protections, 
will constitute an express waiver pursuant to 
s. 278.2(2). 


The second aid to the accused is the requirement 
in s. 278.2(3) that the prosecutor notify the 
accused of the private documents in his or her pos¬ 
session. While the contents are not to be disclosed 
at this stage, the notification requirement reveals 
the existence of the record to the accused and 
allows the accused to make an application for pro¬ 
duction. When notifying an accused, the Crown 
should ensure that information as to date and con¬ 
text are provided so that the documents can be suf¬ 
ficiently identified. This will help furnish the 
accused with a basis for arguing that the docu- 


(«An Analysis of Bill C-46, Production of Records 
in Sexual Offence Proceedings)) (1997), 2 Rev. 
can. D.P. 71, a la p. 86.) 

Le fardeau procedural plus lourd que la loi C-46 
impose a Taccuse reflete le fait que, contrairement 
au ministere public, Taccuse n’est pas tenu de pro- 
teger les droits d’autrui. Pour proteger ces droits 
lorsqu’ils sont compromis par les actes de Taccuse, 
de plus grandes protections procedurales sont 
requises. 

Nous examinerons davantage plus loin la crainte 114 
de 1’intime d’etre incapable d’obtenir des dossiers 
pertinents pour assurer sa defense. II vaut cepen- 
dant la peine de souligner, au sujet du 
par. 278.2(2), que le legislateur a inclus deux dis¬ 
positions pour supprimer toute iniquite qui pourrait 
decouler de la possession par le ministere public 
de documents que la defense n’a pas vus. Comme 
nous l’avons mentionne precedemment, la pre¬ 
miere disposition est celle qui prevoit que, si le 
plaignant ou le temoin renonce a la protection de la 
mesure legislative, les documents doivent etre 
communiques a la defense: par. 278.2(2). II ne faut 
pas donner un sens technique a la renonciation. On 
peut conclure qu’il y a renonciation lorsque le plai¬ 
gnant ou le temoin, qui sait que la mesure legisla¬ 
tive protege son droit au respect du caractere prive 
des dossiers en cause, indique par ses paroles ou 
par sa conduite qu’il renonce a ce droit. Le fait de 
remettre les dossiers a la police ou au ministere 
public, en toute connaissance des protections con¬ 
ferees par la loi et des consequences de la renon¬ 
ciation a ces protections, constitue une renoncia¬ 
tion expresse au sens du par. 278.2(2). 

Le deuxieme element utile a Taccuse est l’exi- 115 
gence du par. 278.2(3) que le poursuivant l’in- 
forme des documents prives qu’il a en sa posses¬ 
sion. Bien que le contenu ne doive pas etre 
divulgue a cette etape, l’obligation d’infonner per- 
met a l’accuse de prendre connaissance de l’exis- 
tence du dossier et de presenter une demande de 
communication. Lorsqu’il informe T accuse, le 
ministere public doit s’assurer que des renseigne- 
ments relatifs a la date et au contexte soient four- 
nis, de sorte que les documents puissent etre suffi- 
samment identifies. Cela contribuera a foumir a 
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ments may be relevant to the defence under 
s. 278.5: see Boudreau, supra, per Ewaschuk J. 


We conclude that the fact that s. 278.2 may 
result in the Crown holding documents that the 
accused does not possess does not of itself deprive 
the accused of the right to make full answer and 
defence. Parliament has balanced the inevitably 
advantageous documentary position the prosecu¬ 
tion enjoys with safeguards to protect the 
accused’s interest in getting those documents that 
may be relevant to the defence. Provided the 
remainder of Bill C-46 permits the accused to 
obtain the documents to which the defence is enti¬ 
tled, the fact that the Crown may possess docu¬ 
ments that the accused does not, does not vitiate 
the process. Section 278.2 is constitutional in that 
it does not violate ss. 7 or 11 (t/) of the Charter. 


(3) The “Insufficient Grounds” Section: Section 
278.3(4) 

Section 278.3(4) lists a series of “assertions” 
that cannot “on their own” establish that a record is 
likely relevant. The respondent submits that on a 
plain reading, this provision prevents the accused 
from relying on the listed factors when attempting 
to establish the likely relevance of the records. 
This, he argues, interferes with the right to make 
full answer and defence by restricting what the 
judge can consider in determining whether the 
records must be produced to the defence. The leg¬ 
islation raises the bar for production, he asserts, 
making it difficult if not impossible for the 
accused to meet the likely relevance test of 
ss. 278.5 and 278.7. The Respondent contends that 
it is unconstitutional to exclude the assertions 
listed in s. 278.3(4) as irrelevant. 


This submission forgets that when legislation is 
susceptible to more than one interpretation, we 
must always choose the constitutional reading. See 


1’accuse un motif de pretendre que les documents 
peuvent etre pertinents pour assurer sa defense au 
sens de Tart. 278.5: voir Boudreau, precite, le juge 
Ewaschuk. 

Nous concluons que le fait que Tart. 278.2 
puisse permettre au ministere public de detenir des 
documents que Taccuse ne possede pas ne prive 
pas en soi Taccuse du droit a une defense pleine et 
entiere. Le legislateur a compense la position 
necessairement avantageuse du ministere public en 
matiere documentaire par des garanties destinees a 
proteger le droit de Taccuse d’obtenir les docu¬ 
ments qui peuvent etre pertinents pour assurer sa 
defense. Pourvu que les autres dispositions de la 
loi C-46 permettent a Taccuse d’obtenir les docu¬ 
ments auxquels il a droit pour assurer sa defense, 
le fait que le ministere public puisse posseder des 
documents dont Taccuse ne dispose pas ne vicie 
pas le processus. L’article 278.2 est conforme a la 
Constitution en ce sens qu’il ne viole ni Tart. 7 ni 
l’al. 11 d) de la Charte. 

(3) La disposition de «l’insuffisance des 

motifs»: par. 278.3(4) 

Le paragraphe 278.3(4) enumere une serie 
d’«affinnations» qui ne sont pas susceptibles «en 
soi» d’etablir qu’un dossier est vraisemblablement 
pertinent. L’intime soutient que, suivant son sens 
ordinaire, cette disposition empeche Taccuse d’in- 
voquer les facteurs enumeres lorsqu’il tente d’eta¬ 
blir la pertinence vraisemblable des dossiers. Cela, 
pretend-il, porte atteinte au droit de presenter une 
defense pleine et entiere en restreignant ce que le 
juge peut prendre en consideration pour decider si 
les dossiers doivent etre communiques a la 
defense. II affirme que la mesure legislative hausse 
la barre en matiere de communication, de sorte 
qu’il est difficile, voire impossible, pour Taccuse 
de satisfaire au critere de la pertinence vraisem¬ 
blable enonce aux art. 278.5 et 278.7. L’intime 
soutient qu’il est inconstitutionnel d’ecarter les 
affirmations enumerees au par. 278.3(4) pour le 
motif qu’elles ne sont pas pertinentes. 

Cet argument ne tient pas compte du fait que, 
lorsqu’une mesure legislative prete a plus d’une 
interpretation, nous devons toujours choisir celle 
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Slaight, supra, at p. 1078. This mistake leads the 
respondent to overstate the purpose and effect of 
s. 278.3(4). As has frequently been held, its pur¬ 
pose is to prevent speculative and unmeritorious 
requests for production: R. v. Hurrie (1997), 12 
C.R. (5th) 180 (B.C.S.C.), at paras. 16-17; 
Boudreau, supra, at para. 6; Regan, supra, at 
paras. 26-27; R. v. Stromner (1997), 205 A.R. 385 
(Prov. Ct.), at paras. 39-42; R. v. J.F.G., [1997] 
N.W.T.J. No. 47 (QL) (S.C.), at paras. 27-28. It 
does not entirely prevent an accused from relying 
on the factors listed, but simply prevents reliance 
on bare “assertions” of the listed matters, where 
there is no other evidence and they stand “on their 
own”. 


As has frequently been noted, speculative 
myths, stereotypes, and generalized assumptions 
about sexual assault victims and classes of records 
have too often in the past hindered the search for 
truth and imposed harsh and irrelevant burdens on 
complainants in prosecutions of sexual offences. 
See Seaboyer, supra, at p. 634. The myths that a 
woman’s testimony is unreliable unless she made a 
complaint shortly after the event (recent com¬ 
plaint), or if she has had previous sexual relations, 
are but two of the more notorious examples of the 
speculation that in the past has passed for truth in 
this difficult area of human behaviour and the law. 
The notion that consultation with a psychiatrist is, 
by itself, an indication of untrustworthiness is a 
more recent, but equally invidious, example of 
such a myth. The purpose of s. 278.3(4) is to pre¬ 
vent these and other myths from forming the entire 
basis of an otherwise unsubstantiated order for 
production of private records. 


The purpose and wording of s. 278.3 do not pre¬ 
vent an accused from relying on the assertions set 
out in s. 278.3(4) where there is an evidentiary or 
informational foundation to suggest that they may 
be related to likely relevance. (An exception is 
“recent complaint” which has been abolished by 


qui est conforme a la Constitution. Voir Slaight, 
precite, a la p. 1078. Cette erreur amene Tintime a 
exagerer l’objet et l’effet du par. 278.3(4). Comme 
il a frequemment ete conclu, son objet est d’empe- 
cher les demandes de communication qui reposent 
sur la conjecture et qui sont mal fondees: R. c. 
Hurrie (1997), 12 C.R. (5th) 180 (C.S.C.-B.), aux 
par. 16 et 17; Boudreau, precite, au par. 6; Regan, 
precite, aux par. 26 et 27; R. c. Stromner (1997), 

205 A.R. 385 (C. prov.), aux par. 39 a 42; R. c. 
J.F.G., [1997] N.W.T.J. No. 47 (QL) (C.S.), aux 
par. 27 et 28. II n’empeche pas totalement l’accuse 
d’invoquer les facteurs enumeres, mais ne fait que 
l’empecher d’invoquer de simples «affirmations» 
au sujet des questions enumerees, lorsqu’il n’y a 
pas d’autres elements de preuve et que ces facteurs 
doivent etre consideres «en soi». 

Comme on l’a frequemment souligne, les 119 
mythes, les stereotypes et les hypotheses generates 
au sujet des victimes degression sexuelle et des 
categories de dossiers ont trap souvent, dans le 
passe, entrave la recherche de la verite et impose 
un fardeau lourd et inutile aux plaignants dans des 
poursuites relatives a une infraction d’ordre sexuel. 

Voir Seaboyer, precite, a la p. 634. Le mythe que le 
temoignage d’une femme n’est pas digne de foi a 
moins qu’elle ait porte plainte peu de temps apres 
l’episode (plainte recente), ou si elle a deja eu des 
relations sexuelles, ne sont que deux des plus 
celebres exemples des hypotheses qui, par le passe, 
ont ete considerees comme vraies dans ce domaine 
difficile du comportement humain et du droit. 
L’idee que le fait de consulter un psychiatre 
indique en soi un manque de fiabilite est un 
exemple plus recent, mais tout aussi odieux, de ce 
genre de mythe. Le paragraphe 278.3(4) a pour 
objet d’empecher ces mythes et d’autres mythes de 
constituer le seul fondement d’une ordonnance de 
communication de dossiers prives qui serait par 
ailleurs non justifiee. 

L’objet et le libelle de l’art. 278.3 n’empechent 120 
pas Taccuse d’invoquer les affirmations enoncees 
au par. 278.3(4) lorsqu’il y a des elements de 
preuve ou des renseignements qui indiquent 
qu’elles peuvent etre liees au critere de la perti¬ 
nence vraisemblable (a l’exception de la «plainte 
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the jurisprudence and cannot be relied on in any 
event, quite apart from the section.) The section 
requires only that the accused be able to point to 
case specific evidence or information to show that 
the record in issue is likely relevant to an issue at 
trial or the competence of a witness to testify: see 
Leipert, supra, at para. 21. Conversely, where an 
accused does provide evidence or information to 
support an assertion listed in s. 278.3(4), this does 
not mean that likely relevance is made out. Section 
278.3(4) does not supplant the ultimate discretion 
of the trial judge. Where any one of the listed 
assertions is made and supported by the required 
evidentiary and informational foundation, the trial 
judge is the ultimate arbiter in deciding whether 
the likely relevance threshold set out in ss. 278.5 
and 278.7 is met. 


We conclude that s. 278.3(4) does not violate 
ss. 7 or 11 (d) of the Charter. 

(4) The First Stage — Production to the Judge: 

Sections 278.4 and 278.5 

Bill C-46, as noted, contemplates a two-stage 
procedure for gaining access to documents. At the 
first stage, the issue is whether the document 
should be produced to the judge. If that stage is 
passed, the judge looks at the document to deter¬ 
mine whether it should be produced to the accused. 
Section 278.5 establishes the procedure for pro¬ 
duction to the judge at the first stage. 

Section 278.4 also deals with procedure. The 
judge holds the hearing in camera, and may hear 
witnesses and take submissions. Witnesses are not, 
however, compellable, though under s. 278.4(2) 
they “may appear and make submissions”. None of 
the parties or interveners in this appeal directly 
challenged the non-compellability of witnesses 
under s. 278.4(2) (though this section falls within 
the stated constitutional questions, and was 
addressed by Belzil J.). We are therefore reluctant 
to assess its constitutionality. That said, and with¬ 
out deciding the issue, we would note that the fact 


recente», qui a ete abolie par la jurisprudence et 
qui ne peut etre invoquee en aucun cas, indepen- 
damment de Tarticle). Cet article exige seulement 
que Taccuse soit capable d’indiquer des elements 
de preuve ou des renseignements particulars dans 
le but de demontrer que le dossier en cause est 
vraisemblablement pertinent quant a une question 
en litige ou a Thabilite d’un temoin a deposer: voir 
Leipert, precite, au par. 21. A T inverse, lorsque 
Taccuse foumit des elements de preuve ou des ren¬ 
seignements a l’appui d’une affirmation enumeree 
au par. 278.3(4), cela ne signifie pas que la perti¬ 
nence vraisemblable est etablie. Le paragraphe 
278.3(4) ne remplace pas le pouvoir discretion- 
naire dont jouit en fin de compte le juge du proces. 
Lorsqu’une des affirmations enumerees est faite et 
qu’elle est etayee par les elements de preuve ou les 
renseignements requis, le juge du proces est l’ar- 
bitre qui, en fin de compte, jouit du droit de deci¬ 
der si le seuil de la pertinence vraisemblable 
enonce aux art. 278.5 et 278.7 est franchi. 

Nous concluons que le par. 278.3(4) ne viole ni 
Tart. 7 ni Tal. lid) de la Charte. 

(4) Premiere etape — La communication au 

juge: art. 278.4 et 278.5 

Comme nous l’avons vu, la loi C-46 present une 
procedure en deux etapes en matiere d’acces a des 
documents. A la premiere etape, il s’agit de savoir 
s’il y a lieu de communiquer le document au juge. 
Si cette etape est franchie, le juge examine le docu¬ 
ment pour determiner s’il y a lieu de le communi¬ 
quer a Taccuse. L’article 278.5 etablit la procedure 
de communication au juge a la premiere etape. 

L’article 278.4 touche egalement a la procedure. 
Le juge tient une audience a huis clos et il peut 
entendre des temoins et des arguments. Cependant, 
les temoins ne peuvent pas etre contraints a depo¬ 
ser meme si, en vertu du par. 278.4(2), ils «peu- 
vent comparaitre et presenter leurs arguments)). 
Aucune partie ni aucun intervenant, dans le present 
pourvoi, ne conteste directement la non-contrai- 
gnabilite des temoins en vertu du par. 278.4(2) 
(meme si cette disposition est visee par les ques¬ 
tions constitutionnelles formulees et a ete abordee 
par le juge Belzil). Nous hesitons done a en eva- 
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that witnesses are not compellable must be viewed 
in light of the preliminary, investigatory nature of 
the process at this stage and the other sources upon 
which the judge can draw in assessing whether the 
documents may be relevant and whether their pro¬ 
duction is necessary to the interests of justice, dis¬ 
cussed more fully below. While Stinchcombe 
affirmed the right of the defence to obtain docu¬ 
ments in the possession of the Crown which may 
be relevant to the defence, it did not suggest that 
the defence should have the right to examine wit¬ 
nesses on what documents are relevant. The com¬ 
mon law has never compelled witnesses to testify 
as to records at the investigatory stage, although 
many inquisitorial, civilian systems do so. The fact 
that witnesses are not compellable under s. 
278.4(2) is consistent, at the very least, with the 
common law tradition and with Stinchcombe. 
Moreover, as we discuss more fully infra, trial 
judges retain a broad discretion under s. 278.5(1) 
to order production. We must presume that Parlia¬ 
ment intended for trial judges to exercise that dis¬ 
cretion in a manner consistent with the Charter 
principles discussed above. 


Both the majority and minority of this Court in 
O’Connor held that records must be produced to 
the judge for inspection if the accused can demon¬ 
strate that the information is “likely to be rele¬ 
vant”: O’Connor, supra, at para. 19, per 
Lamer C.J. and Sopinka J., and at para. 138, per 
L’Heureux-Dube J. The Court defined the standard 
of likely relevance as “a reasonable possibility that 
the information is logically probative to an issue at 
trial or the competence of a witness to testify” 
(para. 22 (emphasis in original)). Although the 
majority recognized that complainants have a con¬ 
stitutional right to privacy (at para. 17), it held that 
no balancing of rights should be undertaken at the 
first stage (at para. 24). This conclusion was pre¬ 
mised on the finding that: (1) to require the 
accused to meet more than the likely relevance 


luer la constitutionnalite. Cela dit, et sans trancher 
la question, nous tenons a souligner que le fait que 
les temoins ne soient pas contraignables doit etre 
percu en fonction de la nature preliminaire du pro¬ 
cessus qui est un processus d’enquete a ce stade et 
des autres sources auxquelles le juge peut recourir 
pour evaluer si les documents peuvent etre perti¬ 
nents et si leur communication servira les interets 
de la justice, lesquelles sont analysees davantage 
plus loin. Bien que l’arret Stinchcombe ait con- 
firme le droit de la defense d’obtenir les docu¬ 
ments susceptibles de lui etre utiles qui sont en la 
possession du ministere public, il n’a pas laisse 
entendre que la defense devrait avoir le droit d’in- 
terroger les temoins pour savoir quels documents 
sont pertinents. La common law n’a jamais con- 
traint les temoins a deposer relativement a des dos¬ 
siers a l’etape de l’enquete, bien que de nombreux 
systemes civils inquisitoires le fassent. Le fait que 
les temoins ne soient pas contraignables en vertu 
du par. 278.4(2) est compatible tout au moins avec 
la tradition de common law et avec T arret 
Stinchcombe. En outre, comme nous le verrons 
plus en detail plus loin, le juge du proces conserve, 
en vertu du par. 278.5(1), un large pouvoir discre- 
tionnaire d’ordonner la communication. Nous 
devons presumer que le legislateur a voulu que le 
juge du proces exerce ce pouvoir discretionnaire 
d’une maniere confonne aux principes de la 
Charte analyses precedemment. 

1 94 

Dans l’arret O’Connor de notre Cour, tant les 
juges majoritaires que les juges dissidents ont con- 
clu que les dossiers doivent etre communiques au 
juge pour qu’il les examine, si l’accuse peut 
demontrer que les renseignements en question sont 
«d’une pertinence probable»: O’Connor, precite, 
au par. 19, le juge en chef Lamer et le juge 
Sopinka, et au par. 138, le juge L’Heureux-Dube. 

Notre Cour a defini la norme de la pertinence pro¬ 
bable comme etant «une possibility raisonnable 
que les renseignements aient une valeur logique- 
ment probante relativement a une question en litige 
ou a l’habilite a temoigner d’un temoin » (par. 22 
(souligne dans l’original)). Bien que les juges 
majoritaires aient reconnu que les plaignants ont 
un droit constitutionnel a la vie privee (au par. 17), 
ils ont conclu qu’aucune evaluation de droits ne 


1999 CanLII 637 (SCC) 







744 


R. v. mills McLachlin and Iacobucci JJ. 


[1999] 3 S.C.R. 


125 


stage would be to “put the accused in the difficult 
situation of having to make submissions to the 
judge without precisely knowing what is contained 
in the records” (para. 25); and (2) there is not 
enough information before a trial judge at this ini¬ 
tial stage of production for an informed balancing 
procedure to take place (at para. 21). To this end, 
the majority held that the analysis should be con¬ 
fined to determining “likely relevance” and 
“whether the right to make full answer and defence 
is implicated by information contained in the 
records” (para. 21). In contrast, the minority held 
that once the accused meets the “likely relevance” 
threshold, he must then satisfy the judge that the 
salutary effects of ordering the documents 
produced to the court for inspection outweigh the 
deleterious effects of such production, having 
regard to the accused’s right to make full answer 
and defence, and the effect of such production on 
the privacy and equality rights of the subject of the 
records (at para. 150). L’Heureux-Dube J. found 
that a sufficient evidentiary basis could be estab¬ 
lished at this stage through Crown disclosure, 
defence witnesses, the cross-examination of Crown 
witnesses at both the preliminary inquiry and the 
trial and, on some occasions, expert evidence 
(at para. 146). 


Parliament, after studying the issue, concluded 
that the rights of both the complainant and the 
accused should be considered when deciding 
whether to order production to the judge. In com¬ 
ing to this conclusion, Parliament must be taken to 
have determined, as a result of lengthy consulta¬ 
tions, and years of Parliamentary study and debate, 
that trial judges have sufficient evidence to engage 
in an informed balancing process at this stage. Par¬ 
liament began consultations on the production of 
complainants’ private records in sexual assault 
cases in June 1994. The O’Connor decision 


devait etre entreprise a la premiere etape (au 
par. 24). Cette conclusion reposait sur la constata- 
tion (1) qu’obliger Taccuse a franchir davantage 
que T etape de la pertinence probable reviendrait a 
«le pla[cer] dans la situation difficile de devoir 
presenter des arguments au juge sans savoir preci- 
sement ce que contiennent les dossiers)) (par. 25), 
et (2) que le juge du proces ne dispose pas de suffi- 
samment de renseignements a cette etape initiale 
de communication pour qu’un processus devalua¬ 
tion eclaire ait lieu (au par. 21). A cette fin, les 
juges majoritaires ont statue que l’analyse devait 
se limiter a determiner la «pertinence probable)) et 
a «la question de savoir si les renseignements figu¬ 
rant dans le dossier ont une incidence sur le droit 
de presenter une defense pleine et entiere)) 
(par. 21). Par contre, les juges dissidents ont con- 
clu qu’une fois que l’accuse satisfait au critere pre- 
liminaire de la «pertinence probable)), il doit 
ensuite convaincre le juge que les effets beneflques 
d’une ordonnance de communication des docu¬ 
ments au tribunal pour fins d’examen l’emportent 
sur ses effets prejudiciables, compte tenu du droit 
de T accuse a une defense pleine et entiere et de 
l’effet d’une telle communication sur les droits a la 
vie privee et a l’egalite de la personne a laquelle se 
rapportent les dossiers (au par. 150). Le juge 
L’Heureux-Dube a conclu qu’une preuve suffi- 
sante pouvait etre etablie a cette etape au moyen 
des documents et dossiers communiques par le 
ministere public, des temoins de la defense, du 
contre-interrogatoire des temoins du ministere 
public tant a l’enquete preliminaire qu’au proces 
et, parfois, au moyen d’une preuve d’expert 
(au par. 146). 

Apres avoir etudie la question, le legislateur a 
conclu qu’il faut tenir compte tant des droits du 
plaignant que de ceux de Taccuse pour decider s’il 
y a lieu d’ordonner la communication au juge. II 
faut tenir pour acquis qu’en arrivant a cette conclu¬ 
sion le legislateur a decide, a la suite de longues 
consultations et d’annees d’etudes et de debats par- 
lementaires, que le juge du proces dispose de suffi- 
samment d’elements de preuve pour entreprendre 
un processus devaluation eclaire a cette etape. Le 
legislateur a entame, en juin 1994, des consulta¬ 
tions au sujet de la communication des dossiers 
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became a part of that discussion when it was 
released December 14, 1995, and was subse¬ 
quently addressed in the consultations which con¬ 
tinued until March 1997. In developing the Bill 
C-46 production regime, we must therefore 
remember that Parliament had the benefit of infor¬ 
mation not available to the Court when it penned 
O ’Connor. Specifically, Parliament had the advan¬ 
tage of being able to assess how the O’Connor 
regime was operating. The record indicates that 
Parliament received many submissions that under 
the O’Connor regime, private records were rou¬ 
tinely being produced to the court at the first stage, 
leading to the recurring violation of the privacy 
interests of complainants and witnesses. While it is 
true that little statistical data existed at the time of 
the drafting of Bill C-46 on the application of 
O ’Connor, it was open to Parliament to give what 
weight it saw fit to the evidence presented at the 
consultations. As a result of the consultation pro¬ 
cess, Parliament decided to supplement the “likely 
relevant” standard for production to the judge pro¬ 
posed in O’Connor with the further requirement 
that production be “necessary in the interests of 
justice”. The result was s. 278.5. This process is a 
notable example of the dialogue between the judi¬ 
cial and legislative branches discussed above. This 
Court acted in O’Connor, and the legislature 
responded with Bill C-46. As already mentioned, 
the mere fact that Bill C-46 does not mirror 
O ’Connor does not render it unconstitutional. 


Section 278.5(1) requires the accused at the 
stage of production to a judge to demonstrate not 
only that the information is “likely relevant” but, 
in addition, that the production of the record “is 
necessary in the interests of justice”. The first 
requirement takes up the unanimous view in 
O’Connor that the accused, to get production to 
the judge, must show that the record is “likely rele¬ 
vant”. The additional requirement that production 
to the judge be “necessary in the interests of jus- 


prives de plaignants dans des affaires degression 
sexuelle. L’arret O’Connor a fait l’objet de ces 
debats une fois qu’il a ete rendu le 14 decembre 
1995, et il a par la suite ete aborde dans les consul¬ 
tations qui se sont poursuivies jusqu’en mars 1997. 

II faut done se rappeler qu’en etablissant le regime 
de communication de la loi C-46, le legislateur 
beneficiait de renseignements dont notre Cour ne 
disposait pas lorsqu’elle a redige Tarret O’Connor. 

En particulier, le legislateur avait Tavantage de 
pouvoir evaluer la maniere dont le regime de T ar¬ 
ret O’Connor fonctionnait. Le dossier indique que 
le legislateur a recu de nombreuses observations 
selon lesquelles, en vertu du regime etabli par T ar¬ 
ret O’Connor, les dossiers prives etaient couram- 
ment communiques au tribunal a la premiere etape, 
ce qui menait a la violation repetee du droit a la vie 
privee des plaignants et des temoins. Bien qu’il 
soit vrai qu’il existait peu de donnees statistiques 
sur l’application de Tarret O’Connor au moment 
ou la loi C-46 a ete redigee, il etait loisible au 
legislateur d’accorder l’importance qu’il jugeait 
bon aux temoignages presentes lors des consulta¬ 
tions. A la suite du processus de consultation, le 
legislateur a decide de completer la norme de la 
«pertinence probable» en matiere de communica¬ 
tion au juge, qui avait ete proposee dans Tarret 
O’Connor, par l’exigence supplementaire que la 
communication «ser[ve] les interets de la justice)), 
d’oii l’art. 278.5. Ce processus est un exemple 
remarquable du dialogue entre le pouvoir judiciaire 
et le pouvoir legislatif qui a ete mentionne prece- 
demment. Notre Cour a agi dans T arret O’Connor, 
et le legislateur a reagi au moyen de la loi C-46. 
Comme nous l’avons vu, la Loi n’est pas inconsti- 
tutionnelle du simple fait qu’elle ne reflete pas 
Tarret O’Connor. 

1 nr 

Le paragraphe 278.5(1) exige qu’a l’etape de la 
communication au juge l’accuse demontre non 
seulement que les renseignements sont «vraisem- 
blablement pertinent[s]», mais en outre que la 
communication du dossier «ser[vira] les interets de 
la justice)). La premiere exigence reprend l’opinion 
unanime de l’arret O’Connor que, pour obtenir la 
communication au juge, l’accuse doit demontrer 
que le dossier est «vraisemblablement pertinent)) 

(«likely relevant»). L’exigence supplementaire que 
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tice” encompasses (but is not confined to) the con¬ 
cern of the minority in O ’Connor that even where 
likely relevance is shown, there should be room for 
the court to consider the rights and interests of all 
those affected by disclosure before documents are 
ordered disclosed to the court. 


Section 278.5(1) is followed by s. 278.5(2) 
which gives substance to the requirement that trial 
judges consider the broad range of rights and inter¬ 
ests affected before ordering disclosure to the 
court. Under this section, a trial judge is required 
to consider the salutary and deleterious effects of 
production to the court on the accused’s right to 
make full answer and defence and on the rights to 
privacy and equality of the complainant or witness 
and any other person to whom the record relates. 
The section directs the trial judge to “take into 
account” a series of factors in deciding whether the 
document should be produced to the court: (a) the 
extent to which the record is necessary for the 
accused to make full answer and defence; (b) the 
probative value of the record; (c) the nature and 
extent of the reasonable expectation of privacy 
with respect to the record; (d) whether production 
of the record is based on a discriminatory belief or 
bias; (e) the potential prejudice to the personal dig¬ 
nity and right to privacy of any person to whom 
the record relates; (f) society’s interest in encour¬ 
aging the reporting of sexual offences; (g) 
society’s interest in encouraging the obtaining of 
treatment by complainants of sexual offences; and 
(h) the effect of the determination on the integrity 
of the trial process. 


The respondent takes no issue with the require¬ 
ment that the records be established as likely rele¬ 
vant before production to the judge is ordered. His 
objection is that the accused must also show that 
disclosure to the judge is “necessary in the inter¬ 
ests of justice”. He argues that this requires a 
weighing and balancing of interests that cannot 
properly be done without reviewing the documents 
in question. To this end, s. 278.5 calls upon the 


la communication au juge «ser[ve] les interets de 
la justice» englobe (sans s’y limiter) la preoccupa¬ 
tion des juges dissidents dans Tarret O’Connor, 
selon laquelle meme lorsque la pertinence proba¬ 
ble («likely relevance ») est demontree, il devrait 
etre loisible au tribunal d’examiner les droits et les 
interets de tous ceux qui seront touches par la com¬ 
munication avant d’ordonner que les documents 
lui soient communiques. 

Le paragraphe 278.5(1) est suivi du 
par. 278.5(2) qui precise l’exigence que le juge du 
proces examine la vaste gamine de droits et inte¬ 
rets touches avant d’ordonner la communication au 
tribunal. En vertu de ce paragraphe, le juge du 
proces doit prendre en consideration les effets 
benefiques et prejudiciables de la communication 
au tribunal sur le droit de l’accuse a une defense 
pleine et entiere et sur les droits a la vie privee et a 
l’egalite du plaignant, du temoin et de toute autre 
personne a laquelle le dossier se rapporte. Le para¬ 
graphe ordonne au juge du proces de «tenir 
compte» d’une serie de facteurs pour decider si le 
document doit etre communique au tribunal: a) la 
mesure dans laquelle le dossier est necessaire pour 
pennettre a l’accuse de presenter une defense 
pleine et entiere; b) sa valeur probante; c) la nature 
et la portee de l’attente raisonnable au respect de 
son caractere prive; d) la question de savoir si sa 
communication reposerait sur une croyance ou un 
prejuge discriminatoire; e) le prejudice possible a 
la dignite ou a la vie privee de toute personne a 
laquelle il se rapporte; f) l’interet qu’a la societe a 
ce que les infractions d’ordre sexuel soient signa- 
lees; g) l’interet qu’a la societe a ce que les plai- 
gnants, dans les cas d’infractions d’ordre sexuel, 
suivent des traitements; et h) l’effet de la decision 
sur l’integrite du processus judiciaire. 

L’intime ne conteste pas l’exigence que la perti¬ 
nence vraisemblable des dossiers soit etablie avant 
que leur communication au juge ne soit ordonnee. 
Il s’oppose au fait que l’accuse doit egalement 
demontrer que la communication «sert les interets 
de la justice». Il pretend que cela requiert une eva¬ 
luation des interets qui ne peut pas etre faite con- 
venablement sans examiner les documents en 
question. A cette fin, l’art. 278.5 demande au juge 
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trial judge to do the impossible — to weigh com¬ 
peting rights in a vacuum. The respondent con¬ 
tends that likely relevance should be the only 
requirement at the stage of deciding whether the 
judge can see the document. In imposing the addi¬ 
tional requirement that production be established 
as “necessary in the interests of justice”, s. 278.5 
risks depriving the accused of documents relevant 
to his defence and hence is unconstitutional. 


The question comes down to this: once likely 
relevance is established, is it necessarily unconsti¬ 
tutional that a consideration of the rights and inter¬ 
ests of those affected by production to the court 
might result in production not being ordered? The 
answer to this question depends on whether a con¬ 
sideration of the range of rights and interests 
affected, in addition to a finding of likely rele¬ 
vance, will ultimately prevent the accused from 
seeing documents that are necessary to enable him 
to defend himself — to raise all the defences that 
might be open to him at trial. The non-disclosure 
of third party records with a high privacy interest 
that may contain relevant evidence will not com¬ 
promise trial fairness where such non-disclosure 
would not prejudice the accused’s right to full 
answer and defence. 


Section 278.5(1) is a very wide and flexible sec¬ 
tion. It accords the trial judge great latitude. Parlia¬ 
ment must be taken to have intended that judges, 
within the broad scope of the powers conferred, 
would apply it in a constitutional manner — a way 
that would ultimately permit the accused access to 
all documents that may be constitutionally 
required. Indeed, a production regime that denied 
this would not be production “necessary in the 
interests of justice”. 


The requirement that production be “necessary 
in the interests of justice” at this stage refers to 
whether production to the judge is necessary in the 
interests of justice. That is a phrase capable of 
encompassing a great deal. It permits the judge to 


du proces de faire l’impossible — evaluer des 
droits opposes en vase clos. L’intime soutient que 
le critere de la pertinence vraisemblable devrait 
constituer la seule exigence a l’etape ou il faut 
decider si le juge peut voir le document. En impo- 
sant l’exigence supplementaire d’etablir que la 
communication «sert les interets de la justice)), 

Tart. 278.5 risque de priver Taccuse de documents 
qui sont pertinents pour assurer sa defense, et est 
done inconstitutionnel. 

r • • 19Q 

La question se resume a ceci: une fois que la 
pertinence vraisemblable est etablie, est-il neces- 
sairement non conforme a la Constitution que 
l’examen des droits et interets des personnes 
touchees par la communication au tribunal soit 
susceptible d’entrainer le refus d’ordonner la com¬ 
munication? La reponse a cette question depend de 
la question de savoir si l’examen de la gamme des 
droits et interets touches, ajoute a la constatation 
de pertinence vraisemblable, empechera, en fin de 
compte, Taccuse de voir les documents qui lui sont 
necessaires pour pouvoir se defendre — pour invo- 
quer tous les moyens de defense dont il pourrait se 
prevaloir au proces. La non-communication des 
dossiers de tiers qui font l’objet d’un interet eleve 
en matiere de vie privee et qui peuvent contenir 
des elements de preuve pertinents ne compromet 
pas l’equite du proces lorsqu’elle ne prejudicie pas 
au droit de Taccuse a une defense pleine et entiere. 

190 

Le paragraphe 278.5(1) est une disposition tres 
large et tres souple. Il confere beaucoup de latitude 
au juge du proces. Il faut considerer que le legisla¬ 
tes a voulu que, dans le cadre general des pou- 
voirs conferes, les juges l’appliquent d’une 
maniere conforme a la Constitution — d’une 
maniere qui permettrait, en fin de compte, a l’ac- 
cuse d’avoir acces a tous les documents qui peu¬ 
vent etre requis suivant la Constitution. En fait, un 
regime de communication qui refuserait cet acces 
ne constituerait pas de la communication qui «sert 
les interets de la justice)). 

1 91 

L’exigence que la communication «ser[ve] les 
interets de la justice)) a cette etape renvoi a la ques¬ 
tion de savoir si la communication au juge sert les 
interets de la justice. Cette expression est suscepti¬ 
ble d’avoir plusieurs sens. Elle permet au juge 
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look at factors other than relevancy, like the pri¬ 
vacy rights of complainants and witnesses, in 
deciding whether to order production to himself or 
herself. Where the privacy right in a record is 
strong and the record is of low probative value or 
relates to a peripheral issue, the judge might decide 
that non-disclosure will not prejudice the accused’s 
right to full answer and defence and dismiss the 
application for production. 


However, pursuant to the first factor of 
s. 278.5(2), the judge must consider the accused’s 
right to make lull answer and defence. If the judge 
concludes that it is necessary to examine the docu¬ 
ments at issue in order to determine whether they 
should be produced to enable the accused to make 
full answer and defence, then production to the 
judge is “necessary in the interests of justice”. This 
answers the argument that s. 278.5(1) may require 
the judge to decide against production to himself 
or herself of documents necessary to the defence, 
and hence foreclose production to the accused in 
an unconstitutional manner. If a record is estab¬ 
lished to be “likely relevant” and, after considering 
the various factors, the judge is left uncertain about 
whether its production is necessary to make full 
answer and defence, then the judge should rule in 
favour of inspecting the document. As L’Heureux- 
Dube J. stated in O’Connor, supra, at para. 152, 
“[i]n borderline cases, the judge should err on the 
side of production to the court”. The interests of 
justice require nothing less. 


The criterion in s. 278.5 that production must be 
“necessary in the interests of justice” invests trial 
judges with the discretion to consider the full range 
of rights and interests at issue before ordering pro¬ 
duction, in a manner scrupulously respectful of the 
requirements of the Charter, see: Baron, supra, at 
p. 442, per Sopinka J. The fact that the approach 
set out in s. 278.5 does not accord with 
O’Connor’ s pronouncement, at para. 24, that at the 
stage of production to the Court, “considerations of 


d’examiner d’autres facteurs que la pertinence, 
comme le droit a la vie privee des plaignants et des 
temoins, pour decider s’il y a lieu d’ordonner que 
les documents lui soient communiques. Lorsque le 
dossier fait l’objet d’un solide droit au respect de 
son caractere prive et qu’il a une faible valeur pro- 
bante ou porte sur une question secondaire, le juge 
peut eventuellement decider que la non-communi¬ 
cation ne nuira pas au droit de l’accuse a une 
defense pleine et entiere et rejeter la demande de 
communication. 

Selon le premier facteur du par. 278.5(2), le juge 
doit cependant prendre en consideration le droit de 
Taccuse a une defense pleine et entiere. Si le juge 
conclut qu’il est necessaire d’examiner les docu¬ 
ments en cause pour determiner s’ils devraient etre 
communiques a l’accuse afin de lui permettre de 
presenter une defense pleine et entiere, la commu¬ 
nication au juge «sert [alors] les interets de lajus- 
tice». Cela repond a l’argument que le 
par. 278.5(1) peut obliger le juge a refuser d’or¬ 
donner que lui soient communiques des documents 
necessaires a la defense et ainsi empecher, d’une 
maniere non confonne a la Constitution, la com¬ 
munication a T accuse. S’il est etabli qu’un dossier 
est «vraisemblablement pertinent» et, si, apres 
avoir pris en consideration les differents facteurs, 
le juge n’est pas certain que la communication de 
ce dossier soit necessaire a la presentation d’une 
defense pleine et entiere, celui-ci doit alors decider 
d’examiner le document. Comme le juge 
L’Heureux-Dube l’a dit dans Tarret O’Connor, 
precite, au par. 152, «[d]ans les cas limites, le juge 
devrait pencher du cote de la production au tribu- 
nal». Les interets de la justice n’exigent rien de 
moins. 

Le critere de l’art. 278.5, selon lequel la com¬ 
munication doit «ser[vir] les interets de la justice)), 
confere au juge du proces le pouvoir discretion- 
naire de prendre en consideration, d’une maniere 
qui respecte scrupuleusement les exigences de la 
Charte, la gamine complete des droits et interets 
en cause avant d’ordonner la communication; voir 
Baron, precite, a la p. 442, le juge Sopinka. La 
methode prevue a l’art. 278.5 n’est pas inconstitu- 
tionnelle du fait qu’elle ne concorde pas avec 
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privacy should not enter into the analysis”, does 
not render it unconstitutional. In O’Connor, the 
Court was operating in a legislative vacuum, and 
fashioned what it considered to be the preferred 
common law rule. While the rule from that case 
was of course infonned by the Charter, it should 
not be read as a rigid constitutional template. As 
discussed above, the relationship between the 
courts and legislatures allows a range of constitu¬ 
tional options. While this Court may have consid¬ 
ered it preferable not to consider privacy rights at 
the production stage, that does not preclude Parlia¬ 
ment from coming to a different conclusion, so 
long as its conclusion is consistent with the Char¬ 
ter in its own right. As we have explained, the 
Bill’s directive to consider what is “necessary in 
the interests of justice”, read correctly, does 
include appropriate respect for the right to full 
answer and defence. 


This leaves the argument that the judge cannot 
consider the factors listed in s. 278.5(2) without 
looking at the documents. However, s. 278.5(2) 
does not require that the judge engage in a conclu¬ 
sive and in-depth evaluation of each of the factors. 
It rather requires the judge to “take them into 
account” — to the extent possible at this early 
stage of proceedings — in deciding whether to 
order a particular record produced to himself or 
herself for inspection. Section 278.5(2) serves as a 
check-list of the various factors that may come 
into play in making the decision regarding produc¬ 
tion to the judge. Therefore, while the s. 278.5(2) 
factors are relevant, in the final analysis the judge 
is free to make whatever order is “necessary in the 
interests of justice” — a mandate that includes all 
of the applicable “principles of fundamental jus¬ 
tice” at stake. 


Furthermore, contrary to the respondent’s sub¬ 
missions, there is a sufficient evidentiary basis to 
support such an analysis at this early stage. This 
basis can be established through Crown disclosure, 


Tenoned de Tarret O’Connor, au par. 24, selon 
lequel, a T etape de la communication au tribunal, 
«des considerations relatives a la protection de la 
vie privee ne devraient pas entrer dans l’analyse». 
Dans O’Connor, notre Cour agissait dans un vide 
legislatif et a etabli ce qu’elle considered etre la 
regie de common law la plus appropriee. Meme si 
la regie etablie dans cet arret s’inspirait naturelle- 
ment de la Charte, elle ne doit pas etre interpretee 
comme un modele constitutionnel rigide. Comme 
nous l’avons vu precedemment, les rapports entre 
les tribunaux et le legislateur pennettent une 
gamine de choix sur le plan constitutionnel. Bien 
que notre Cour puisse avoir juge preferable de ne 
pas prendre en consideration le droit a la vie privee 
a T etape de la communication, cela n’empeche pas 
le legislateur d’arriver a une conclusion differente 
pourvu que sa conclusion soit elle-meme compati¬ 
ble avec la Charte. Comme nous l’avons explique, 
si on Tinterprete correctement, la directive de la 
Loi de prendre en consideration ce qui «sert les 
interets de la justice» inclut le respect qui est du au 
droit a une defense pleine et entiere. 

II reste Targument que le juge ne peut pas pren¬ 
dre en consideration les facteurs enumeres au par. 
278.5(2) sans examiner les documents. Cependant, 
le par. 278.5(2) n’exige pas que le juge entre- 
prenne une evaluation definitive et approfondie de 
chacun des facteurs. II exige plutot que le juge «en 
tienne compte» — dans la mesure du possible a 
cette etape initiale des procedures — pour decider 
s’il y a lieu d’ordonner qu’un dossier particulier lui 
soit communique pour fins d’examen. Le para- 
graphe 278.5(2) sert de liste de verification des dif- 
ferents facteurs qui peuvent entrer en jeu lorsqu’il 
s’agit de prendre une decision au sujet de la com¬ 
munication au juge. Par consequent, bien que les 
facteurs du par. 278.5(2) soient pertinents, le juge 
est libre, en demiere analyse, de rendre toute 
ordonnance qui «sert les interets de la justice» — 
un mandat qui englobe tous les «principes de jus¬ 
tice fondamentale» applicables qui sont en jeu. 

De plus, contrairement aux arguments de Tin- 
time, il y a un fondement probatoire suffisant pour 
justifier une telle analyse a cette etape initiale. Ce 
fondement peut etre etabli au moyen des docu- 
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defence witnesses, the cross-examination of Crown 
witnesses at both the preliminary inquiry and the 
trial, and expert evidence, see: O’Connor, supra, at 
para. 146, per L’Heureux-Dube J. As noted by 
Taylor J. for the British Columbia Supreme Court, 
“the criminal process provides a reasonable pro¬ 
cess for the acquisition of the evidentiary basis”, 
Hurrie, supra, at para. 39. To this end, as the 
Attorney of British Columbia submitted: “Laying 
the groundwork prior to trial, or comprehensive 
examination of witnesses at trial, will go a long 
way to establishing a meritorious application under 
this legislation.” 


The nature of the records in question will also 
often provide the trial judge with an important 
informational foundation. For example, with 
respect to the privacy interest in records, the 
expectation of privacy in adoption or counselling 
records may be very different from that in school 
attendance records (see, for example, R. v. J.S.P., 
B.C.S.C., Vancouver Registry Nos. CC970130 & 
CC960237, May 15, 1997). Similarly, a considera¬ 
tion of the probative value of records can often be 
informed by the nature and purposes of a record, 
as well as the record taking practices used to create 
it. As noted above, many submissions were made 
regarding the different levels of reliability of cer¬ 
tain records. Counselling or therapeutic records, 
for example, can be highly subjective documents 
which attempt merely to record an individual’s 
emotions and psychological state. Often such 
records have not been checked for accuracy by the 
subject of the records, nor have they been recorded 
verbatim. All of these factors may help a trial 
judge when considering the probative value of a 
record being sought by an accused. 


The evidentiary foundation of a case, and con¬ 
siderations such as the nature of the records sought 


ments et dossiers communiques par le ministere 
public, des temoins de la defense, du contre- 
interrogatoire des temoins du ministere public tant 
a l’enquete preliminaire qu’au proces, et au moyen 
d’une preuve d’expert: voir O’Connor, precite, au 
par. 146, le juge L’Heureux-Dube. Comme l’a sou- 
ligne le juge Taylor de la Cour supreme de la 
Colombie-Britannique: [TRADUCTION] «la proce¬ 
dure en matiere criminelle etablit un processus rai- 
sonnable d’obtention du fondement probatoire»: 
Hurrie, precite, au par. 39. A cette fin, comme le 
procureur de la Colombie-Britannique l’a fait 
remarquer: [TRADUCTION] «La preparation du ter¬ 
rain avant le proces, ou l’interrogatoire exhaustif 
des temoins au proces, contribuera largement au 
succes d’une demande presentee en vertu de cette 
mesure legislative.» 

La nature des dossiers en question foumira aussi 
souvent au juge du proces des renseignements 
importants sur lesquels il pourra se fonder. Par 
exemple, en ce qui conceme le droit au respect du 
caractere prive de dossiers, l’attente en matiere de 
respect du caractere prive des dossiers d’adoption 
ou de consultation peut etre tres differente de celle 
relative aux dossiers d’assiduite scolaire (voir, par 
exemple, R. c. J.S.P., C.S.C.-B., greffe de Vancou¬ 
ver n°s CC970130 et CC960237, 15 mai 1997). De 
meme, l’examen de la valeur probante d’un dossier 
peut souvent etre guide par sa nature et par ses 
objets, ainsi que par la methode de consignation de 
donnees utilisee pour le constituer. Comme nous 
l’avons vu precedemment, de nombreux arguments 
ont ete avances au sujet des differents degres de 
fiabilite de certains dossiers. Les dossiers thera- 
peutiques ou de consultation, par exemple, peuvent 
etre des documents tres subjectifs qui ne font que 
tenter de decrire les emotions et l’etat psycholo- 
gique d’une personne. Souvent, ces dossiers ne 
constituent pas un compte rendu textuel et leur 
exactitude n’est pas verifiee par la personne a 
laquelle ils se rapportent. Tous ces facteurs peu¬ 
vent etre utiles au juge du proces lorsqu’il examine 
la valeur probante d’un dossier demande par T ac¬ 
cuse. 

Le fondement probatoire d’une affaire et des 
elements comme la nature des dossiers demandes 
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and the manner in which these records were taken, 
will often provide trial judges with sufficient infor¬ 
mation to be able to “consider” and to “take into 
account” the factors listed in s. 278.5(2) and to ful¬ 
fil the requirements of s. 278.5(1). As a final pro¬ 
tection for the accused, the trial judge is always 
free to make whatever order is “necessary in the 
interests of justice”. As discussed above in the 
context of defining the right to full answer and 
defence, courts must as a general matter ensure 
that the accused can obtain all pertinent evidence 
required to make full answer and defence, and 
must be wary of the danger of putting the accused 
in a Catch-22 situation in seeking to obtain such 
evidence. Where there is a danger that the 
accused’s right to make full answer and defence 
will be violated, the trial judge should err on the 
side of production to the court. 


We conclude that s. 278.5 is constitutional. The 
respondent’s argument depends on reading the 
requirement in s. 278.5(l)(c), that production can 
only be ordered where “necessary in the interests 
of justice”, as capable of blocking production even 
where the accused might constitutionally require 
access to the documents in question. A finding of 
unconstitutionality also hinges on reading 
s. 278.5(2) as consisting of a check-list of factors 
and rights to be conclusively assessed and 
weighed-off against one other. Such readings, 
however, cannot stand. It can never be in the inter¬ 
ests of justice for an accused to be denied the right 
to make full answer and defence and, pursuant to 
s. 278.5(2) the trial judge is merely directed to 
“consider” and “take into account” the factors and 
rights listed. Where the record sought can be estab¬ 
lished as “likely relevant”, the judge must consider 
the rights and interests of all those affected by pro¬ 
duction and decide whether it is necessary in the 
interests of justice that he or she take the next step 


et la maniere dont ces dossiers ont ete constitues 
foumiront souvent au juge du proces suffisamment 
de renseignements pour qu’il puisse «prendre en 
consideration)) les facteurs enumeres au 
par. 278.5(2) et en «tenir compte», et pour qu’il 
puisse satisfaire aux exigences du par. 278.5(1). A 
titre de demiere mesure de protection de T accuse, 
le juge du proces peut toujours rendre toute ordon- 
nance qui «sert les interets de la justice)). Comme 
nous l’avons vu dans le cadre de la definition du 
droit a une defense pleine et entiere, les tribunaux 
doivent, en general, s’assurer que Taccuse puisse 
obtenir tous les elements de preuve pertinents dont 
il a besoin pour presenter une defense pleine et 
entiere, et ils doivent etre conscients du risque de 
placer l’accuse dans une situation sans issue en 
cherchant a obtenir ces elements de preuve. S’il y a 
un risque de violation du droit de l’accuse a une 
defense pleine et entiere, le juge du proces devrait 
pecher par exces de prudence et ordonner la com¬ 
munication au tribunal. 

Nous concluons que l’art. 278.5 n’est pas 
inconstitutionnel. L’argument de l’intime repose 
sur une interpretation de l’exigence de l’al. 
278.5(1 )c) — que la communication ne puisse etre 
ordonnee que si elle «sert les interets de la justice)) 
— suivant laquelle elle peut empecher la commu¬ 
nication meme dans le cas oh T accuse pourrait, en 
vertu de la Constitution, necessiter faeces aux 
documents en question. Une conclusion a l’incons- 
titutionnalite repose egalement sur une interpreta¬ 
tion du par. 278.5(2) suivant laquelle il constitue 
une liste de verification de facteurs et de droits qui 
doivent etre evalues et soupeses de fat; on con- 
cluante les uns par rapport aux autres. Ces inter¬ 
pretations ne sauraient toutefois tenir. Il ne peut 
jamais etre dans l’interet de la justice qu’un accuse 
se voie refuser le droit a une defense pleine et 
entiere, et, selon le par. 278.5(2), le juge du proces 
n’est tenu que de «prendre en consideration)) les 
facteurs et les droits enumeres et d’en «tenir 
compte». Lorsqu’il est possible d’etablir que le 
dossier demande est «vraisemblablement perti¬ 
nent)), le juge doit prendre en consideration les 
droits et interets de toutes les personnes touchees 
par la communication et decider s’il servirait les 
interets de la justice qu’il entreprenne ensuite 
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of viewing the documents. If in doubt, the interests 
of justice require that the judge take that step. 

(5) Stage Two — Production to the Accused, 
Section 278.7: The Consideration of Socie¬ 
tal Interests, Sections 278.5(2)(/) and (g), 
and the Integrity of the Trial Process, Sec¬ 
tion 278.5(2)(/;) 

Once the first hurdle is passed and the records 
are produced to the judge, the judge must deter¬ 
mine whether it is in the interests of justice that 
they be produced to the defence. Again the judge 
must be satisfied that the records are “likely rele¬ 
vant’' and that production, this time to the accused, 
is necessary in the interests of justice. In making 
this decision, the judge must once again consider 
the factors set out in s. 278.5(2). 

The respondent accepts that weighing compet¬ 
ing interests is appropriate at this second stage of 
the analysis. However, the respondent contends 
that the requirement under s. 278.7(2), that the trial 
judge take the factors specified in s. 278.5(2)(«) to 
(/?) into account, inappropriately alters the consti¬ 
tutional balance established in O’Connor. Specifi¬ 
cally, the respondent contends that ss. 278.5(2)(/) 
and (g) elevate the societal interest in encouraging 
the reporting of sexual offences and encouraging 
of treatment of complainants of sexual offences, to 
a status equal to the accused’s right to make full 
answer and defence. This, he suggests, alters the 
constitutional balance established in O’Connor, 
where the majority specifically determined these 
factors to be of secondary importance to defence 
interests in any balancing of competing interests 
and better taken into account through other ave¬ 
nues. The respondent also contends that 
s. 278.5(2)(/;) unfairly requires trial judges to con¬ 
sider the effect of disclosure on the integrity of the 
trial process. The respondent submits that this is a 
question going to admissibility. 


These concerns are largely answered by the 
analysis advanced under s. 278.5(2), discussed at 


d’examiner les documents. En cas de doute, les 
interets de la justice exigent que le juge entre- 
prenne cet examen. 

(5) Deuxieme etape — La communication a 

T accuse, art. 278.7: L’examen de l’interet 
de la societe, al. 278.5(2)/) et g), et de T inte¬ 

grity; du processus judiciaire, al. 278.5(2)/;) 

Une fois que le premier obstacle est franchi et 
que les dossiers sont communiques au juge, ce der¬ 
nier doit decider si leur communication a la 
defense servirait les interets de la justice. La 
encore, le juge doit etre convaincu que les dossiers 
sont «vraisemblablement pertinent[s]» et que leur 
communication, cette fois a Taccuse, sert les inte¬ 
rets de la justice. En rendant cette decision, le juge 
doit de nouveau prendre en consideration les fac- 
teurs enonces au par. 278.5(2). 

L’ intime reconnait que T evaluation des interets 
opposes est appropriee a cette deuxieme etape de 
Tanalyse. II soutient cependant que l’exigence du 
par. 278.7(2) que le juge du proces tienne compte 
des facteurs indiques aux al. 278.5(2)«) a h) modi- 
fie indument l’equilibre constitutionnel etabli dans 
Tarret O’Connor. En particulier, Tintime fait 
valoir que les al. 278.5(2)/) et g ) elevent a un rang 
egal au droit de Taccuse a une defense pleine et 
entiere l’interet qu’a la societe a ce que les infrac¬ 
tions d’ordre sexuel soient signalees et a ce que les 
plaignants dans le cas de telles infractions suivent 
des traitements. II pretend que cela modifie l’equi¬ 
libre constitutionnel etabli dans Tarret O’Connor, 
ou les juges majoritaires ont expressement decide 
que ces facteurs avaient une importance secondaire 
par rapport aux interets de la defense dans toute 
evaluation d’interets opposes et qu’il y avait 
d’autres moyens de mieux en tenir compte. L’in- 
time soutient egalement que l’al. 278.5(2)/;) oblige 
inequitablement le juge du proces a prendre en 
consideration l’effet de la communication sur l’in- 
tegrite du processus judiciaire. L’intime fait valoir 
qu’il s’agit la d’une question touchant T admissibi¬ 
lity. 

Ces preoccupations sont largement dissipees par 
l’analyse fondee sur le par. 278.5(2), qui a fait 
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greater length above. Trial judges are not required 
to rule conclusively on each of the factors nor are 
they required to determine whether factors relating 
to the privacy and equality of the complainant or 
witness “outweigh” factors relating to the 
accused’s right to full answer and defence. To 
repeat, trial judges are only asked to “take into 
account” the factors listed in s. 278.5(2) when 
determining whether production of part or all of 
the impugned record to the accused is necessary in 
the interest of justice (s. 278.7(1)). 


The respondent argues that the inclusion of the 
societal interest factors in ss. 278.5(2)(/) and (g) 
alters the constitutional balance established by the 
O ’Connor majority. With respect, this argument is 
unsound. Lamer C.J. and Sopinka J. explicitly held 
that such factors were relevant and ought to be 
“taken into account in weighing the competing 
interests” (para. 33). Their concern was solely that 
such factors not be given controlling weight. The 
interpretation of s. 278.5(2) advanced above 
respects this concern. Nonetheless, it is worth not¬ 
ing that when considering the factors set out in 
ss. 278.5(2)(/) and (g), trial judges should 
acknowledge that such factors will likely arise in 
every case and may be more readily supported by 
evidence, and take them into account accordingly. 


This leaves the argument that s. 278.5(2)(/i) 
goes to admissibility and that any consideration of 
it at the stage of production distorts the fairness of 
the trial. While the O’Connor majority held that 
this factor was “more appropriately dealt with at 
the admissibility stage”, this conclusion does not 
amount to a finding that a consideration of this fac¬ 
tor at the stage of production would result in 
unfairness to the accused: see O’Connor, at para. 
32. As noted above, when preparing Bill C-46 Par¬ 
liament had the advantage of being able to assess 
how the O ’Connor regime was operating. From the 
information available to Parliament and the sub¬ 
missions it received during the consultation pro- 


l’objet d’un examen plus detaille precedemment. 

Le juge du proces n’est pas tenu de se prononcer 
de facon definitive sur chacun des facteurs, et il 
n’est pas non plus tenu de decider si les facteurs 
relatifs au droit a la vie privee et au droit a l’egalite 
du plaignant ou du temoin «l’emportent» sur ceux 
concemant le droit de Taccuse a une defense 
pleine et entiere. La encore, on ne demande au 
juge du proces que de «tenir compte» des facteurs 
enumeres au par. 278.5(2) pour decider si la com¬ 
munication a l’accuse de la totalite ou d’une partie 
du dossier conteste sert les interets de la justice 
(par. 278.7(1)). 

L’intime pretend que l’inclusion des facteurs de 
l’interet de la societe aux al. 278.5(2)/) et g) modi- 
fie l’equilibre constitutionnel etabli par les juges 
majoritaires dans l’arret O’Connor. En toute defe¬ 
rence, cet argument est mal fonde. Le juge en chef 
Lamer et le juge Sopinka ont expressement conclu 
que ces facteurs etaient pertinents et qu’ils 
devaient etre «pris en consideration dans la ponde- 
ration des interets opposes?) (par. 33). Leur seul 
souci etait que ces facteurs ne se voient pas accor- 
der un poids determinant. L’interpretation du 
par. 278.5(2) avancee precedemment tient compte 
de ce souci. II vaut neanmoins la peine de souli- 
gner que, lorsqu’il examine les facteurs enonces 
aux al. 278.5(2)/) et g), le juge du proces doit 
reconnaitre que ces facteurs se presenteront vrai- 
semblablement dans chaque affaire et pourront etre 
plus facilement etayes par la preuve, et qu’il doit 
done en tenir compte. 

II reste l’argument que l’al. 278.5(2)/?) touche 143 
1’admissibility et que l’examen de cet alinea a 
l’etape de la communication nuit a l’equite du pro¬ 
ces. Meme si les juges majoritaires, dans Tarret 
O’Connor, ont conclu qu’il convenait «mieux de 
traiter de ce [. . .] facteur a l’etape de l’admissibi- 
lite», cette conclusion ne revient pas a dire que 
Texamen de ce facteur a l’etape de la communica¬ 
tion entrainerait une iniquite envers Taccuse; voir 
O’Connor, au par. 32. Comme nous l’avons sou- 
ligne precedemment, le legislateur avait l’avantage 
d’etre en mesure d’evaluer la facon de fonctionner 
du regime de Tarret O’Connor lorsqu’il a redige la 
loi C-46. A partir des renseignements dont il dis- 
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cess, Parliament concluded that the effect of pro¬ 
duction on the integrity of the trial was a factor 
that should be included in the list of factors for 
trial judges to “take into account” at both stages of 
an application for production. Several interveners 
have interpreted this factor as requiring courts to 
consider, along with the other enumerated factors, 
whether the search for truth would be advanced by 
the production of the records in question; that is, 
the question is whether the material in question 
would introduce discriminatory biases and beliefs 
into the fact-finding process. We agree with this 
interpretation of the inquiry required by 
s. 278.5(2)(/?) and believe it to be in keeping with 
the purposes set out in the preamble of the legisla¬ 
tion. 


By giving judges wide discretion to consider a 
variety of factors and requiring them to make 
whatever order is necessary in the interest of jus¬ 
tice at both stages of an application for production, 
Parliament has created a scheme that permits 
judges not only to preserve the complainant’s pri¬ 
vacy and equality rights to the maximum extent 
possible, but also to ensure that the accused has 
access to the documents required to make full 
answer and defence. 


(6) Timing 

Concerns were raised as to how the legislation 
would work in practice. One concern was that the 
application must be made to the trial judge: 
s. 278.3(1). This suggests that it may be deferred to 
the eve of trial or at the trial itself, allowing the 
accused little time for consideration of whether 
and how the records may relate to the accused’s 
defence. One way of avoiding this is through the 
early assignment of the trial judge, a common 
practice in prosecutions of serious criminal 
offences. The trial judge may canvas the possibil¬ 
ity of applications for production well in advance 


posait et des observations qu’il a replies pendant le 
processus de consultation, le legislateur a conclu 
que l’effet de la communication sur l’integrite du 
proces etait un facteur qui devrait etre inclus dans 
la liste des facteurs dont le juge du proces doit 
«tenir compte» aux deux etapes d’une demande de 
communication. Plusieurs intervenants ont inter¬ 
prets ce facteur comme obligeant les tribunaux a se 
demander, en examinant les autres facteurs enu- 
meres, si la communication des dossiers en ques¬ 
tion favoriserait la recherche de la verite; en 
d’autres tennes, il s’agit de savoir si les documents 
en question introduiraient des prejuges et des 
croyances discriminatoires dans T appreciation des 
faits. Nous sommes d’accord avec cette interpreta¬ 
tion de Texamen requis par Pal. 278.5(2)/;), et 
nous croyons qu’elle est conforme aux objets 
enonces dans le preambule de la mesure legisla¬ 
tive. 

En conferant aux juges un large pouvoir discre- 
tionnaire d’examiner toute une gamme de facteurs 
et en exigeant d’eux qu’ils rendent toute ordon- 
nance qui sert l’interet de la justice aux deux 
etapes d’une demande de communication, le legis¬ 
lateur a cree un regime qui permet aux juges non 
seulement de preserver le plus possible les droits a 
la vie privee et a l’egalite du plaignant, mais 
encore de s’assurer que l’accuse ait acces aux 
documents dont il a besoin pour presenter une 
defense pleine et entiere. 

(6) Le moment opportun 

Des preoccupations ont ete exprimees au sujet 
de la maniere dont la mesure legislative s’appli- 
querait en pratique. L’une d’elles concemait le fait 
que la demande doit etre presentee au juge du pro¬ 
ces: par. 278.3(1). Cela indique que cette demande 
peut etre reportee a la veille du proces ou au proces 
lui-meme, ce qui ne laisse que peu de temps a T ac¬ 
cuse pour examiner si et comment les dossiers peu- 
vent toucher a sa defense. Un moyen d’eviter cela 
consiste a choisir rapidement le juge du proces, ce 
qui constitue une pratique courante dans les pour- 
suites relatives aux infractions criminelles graves. 
Le juge du proces peut examiner la possibility qu’il 
y ait des demandes de communication bien avant 
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of the trial, leaving time for follow-up applications 
if the first is unsuccessful. 

VII. Conclusion and Disposition 

In the result we would allow the appeal, set 
aside the judgments of Belzil J., and uphold the 
constitutionality of Bill C-46. We answer the con¬ 
stitutional questions as follows: 

1. Do ss. 278.1 to 278.91 of the Criminal Code, R.S.C., 
1985, c. C-46, infringe s. 7 of the Canadian Charter 
of Rights and Freedoms ? 

Answer: No. 

2. If so, is the infringement demonstrably justified in a 
free and democratic society? 

Answer: Given the answer to question 1, it is not 
necessary to answer this question. 

3. Do ss. 278.1 to 278.91 of the Criminal Code , R.S.C., 
1985, c. C-46, infringe s. 11(d) of the Canadian 
Charter of Rights and Freedoms ? 

Answer: No. 

4. If so, is the infringement demonstrably justified in a 
free and democratic society? 

Answer: Given the answer to question 3, it is not 
necessary to answer this question. 


Appeal allowed, LAMER C.J. dissenting in part. 

Solicitors for the appellant L.C.: Cook Duke 
Cox, Edmonton. 

Solicitor for the appellant the Attorney General 
for Alberta: Alberta Justice, Edmonton. 

Solicitors for the respondent: Edney, Hattersley 
& Dolphin, Edmonton. 

Solicitor for the intervener the Attorney General 
of Canada: The Deputy Attorney General of 
Canada, Ottawa. 


le proces, ce qui laisse du temps pour presenter 
d’autres demandes si la premiere est rejetee. 

VII. Conclusion et dispositif 

En definitive, nous sommes d’avis d’accueillir 146 
le pourvoi, d’infirmer les jugements du juge Belzil 
et de confirmer la constitutionnalite de la loi C-46. 

Nous repondons aux questions constitutionnelles 
de la facon suivante: 

1. Les articles 278.1 a 278.91 du Code criminel, L.R.C. 
(1985), ch. C-46, portent-ils atteinte a l’art. 7 de la 
Charte canadienne des droits et libertesl 

Reponse: Non. 

2. Si oui, s’agit-il d’une atteinte dont la justification 
peut se demontrer dans le cadre d’une societe libre et 
democratique? 

Reponse: Etant donne la reponse donnee a la pre¬ 
miere question, il n’est pas necessaire 
de repondre a cette question. 

3. Les articles 278.1 a 278.91 du Code criminel, L.R.C. 
(1985), ch. C-46, portent-ils atteinte a l’al. 1 Id) de la 
Charte canadienne des droits et libertesl 

Reponse: Non. 

4. Si oui, s’agit-il d’une atteinte dont la justification 
peut se demontrer dans le cadre d’une societe libre et 
democratique? 

Reponse: Etant donne la reponse donnee a la troi- 
sieme question, il n’est pas necessaire 
de repondre a cette question. 

Pourvoi accueilli, le juge en c/ie/’LAMER est dis¬ 
sident en partie. 

Procureurs de I’appelante L.C.: Cook Duke 
Cox, Edmonton. 

Procureur de l ’appelant le procureur general de 
l’Alberta: Justice Alberta, Edmonton. 

Procureurs de l’intime: Edney, Hattersley & 
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Dr. Henry Morgentaler, Dr. Leslie Frank 
Smoling and Dr. Robert Scott Appellants 

v. 

Her Majesty The Queen Respondent 
and 

The Attorney General of Canada Intervener 

INDEXED AS: R. V. MORGENTALER 

File No.: 19556. 

1986: October 7, 8, 9, 10; 1988: January 28. 

Present: Dickson C.J. and Beetz, Estey, McIntyre, 
Lamer, Wilson and La Forest JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO 

Constitutional law — Charter of Rights — Life, 
liberty and security of the person — Fundamental 
justice — Abortion — Criminal Code prohibiting abor¬ 
tion except where' life or health of woman endangered 

— Whether or not abortion provisions infringe right to 
life, liberty and security of the person — If so, whether 
or not such infringement in accord with fundamental 
justice — Whether or not impugned legislation reason¬ 
able and demonstrably justified in a free and demo¬ 
cratic society — Canadian Charter of Rights and Free¬ 
doms, ss. 1,7 — Criminal Code, R.S.C. 1970, c. C-34, 
s. 251. 

Constitutional law — Jurisdiction — Superior court 
powers and inter-delegation — Whether or not thera¬ 
peutic abortion committees exercising s. 96 court func¬ 
tions — Whether or not abortion provisions improperly 
delegate criminal law powers — Constitution Act, 1867, 
ss. 91(27), 96. 

Constitutional law — Charter of Rights — Whether 
or not Attorney General’s right of appeal constitutional 

— Costs — Whether or not prohibition on costs consti¬ 
tutional — Criminal Code, R.S.C. 1970, c. C-34, ss. 
605, 610(3). 

Criminal law — Abortion — Criminal Code prohib¬ 
iting abortion and procuring of abortion except where 
life or health of woman endangered — Whether or not 
abortion provisions ultra vires Parliament — Whether 
or not abortion provisions infringe right to life, liberty 
and security of the person — If so, whether or not such 
infringement in accord with fundamental justice — 


D r Henry Morgentaler, D r Leslie Frank 
Smoling et D r Robert Scott Appelants 

c. 

a Sa Majeste La Reine Intimee 
et 

Le procureur general du Canada Intervenant 

* RfcPERTORlfi: R. C. MORGENTALER 
N° du greffe: 19556. 

1986: 7, 8, 9, 10 octobre; 1988: 28 janvier. 

c Presents: Le juge en chef Dickson et les juges Beetz, 
Estey, McIntyre, Lamer, Wilson et La Forest. 

EN APPEL DE LA COUR D’APPEL DE L’ONTARIO 

t j Droit constitutionnel — Charte des droits — Vie, 
liberte et securite de la personne — Justice fondamen- 
tale — Avortement — Le Code criminel interdit I’avor- 
tement, sauf si la vie ou la sante de la femme est en 
danger — Les dispositions sur I’avortement portent- 
elles atteinte au droit a la vie, a la liberte et 'a la 
securite de la personne? — Si oui, une telle atteinte 
est-elle en conformite avec la justice fondamentale? — 
La loi en cause est-elle raisonnable et peut-elle etre 
justifiee dans une societe libre et democratique? — 
. Charte canadienne des droits et libertes, art. 1,7 — 

* Code criminel, S.R.C. 1970, chap. C-34, art. 251. 

Droit constitutionnel — Competence — Pouvoirs des 
cours superieures et delegation — Les comites de 
I’avortement therapeutique exercent-ils les fonctions 
d’une cour creee en vertu de Fart. 96? — Les disposi¬ 
tions sur I’avortement constituent-elles une delegation 
irreguliere de la competence en matiere criminelle? — 
Loi constitutionnelle de 1867, art. 91(27), 96. 

Droit constitutionnel — Charte des droits — Le droit 
h d’appel du procureur general est-il constitutionnel? — 
Depens — L’interdiction relative aux depens est-elle 
constitutionnelle? — Code criminel, S.R.C. 1970, chap. 
C-34, art. 605, 610(3). 

Droit criminel — Avortement — Le Code criminel 
i interdit I’avortement et de procurer un avortement, sauf 
si la vie ou la sante de la femme est en danger — Les 
dispositions sur I’avortement excedent-elles les pou¬ 
voirs du Parlement? — Les dispositions sur I’avorte¬ 
ment portent-elles atteinte au droit a la vie, a la liberte 
j et a la securite de la personne? — Si oui, une telle 
atteinte est-elle en conformite avec la justice fonda¬ 
mentale? — La loi en cause est-elle raisonnable et 
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Whether or not impugned legislation reasonable and 
demonstrably justified in a free and democratic society. 

Criminal law — Juries — Address to jury advising 
them to ignore law as stated by judge — Counsel 
wrong. 

Appellants, all duly qualified medical practitioners, 
set up a clinic to perform abortions upon women who 
had not obtained a certificate from a therapeutic abor¬ 
tion committee of an accredited or approved hospital as 
required by s. 251(4) of the Criminal Code. The doctors 
had made public statements questioning the wisdom of 
thfe abortion laws in Canada and asserting that a woman 
has an unfettered right to choose whether or not an 
abortion is appropriate in her individual circumstances. 
Indictments were preferred against the appellants charg¬ 
ing that they had conspired with each other with intent 
to procure abortions contrary to ss. 423(1 ){d) and 
251(1) of the Criminal Code. 


Counsel for the appellants moved to quash the indict¬ 
ment or to stay the proceedings before pleas were 
entered on the grounds that s. 251 of the Criminal Code 
was ultra vires the Parliament of Canada, in that it 
infringed ss. 2(a), 7 and 12 of the Charter, and was 
inconsistent with s. 1 (b) of the Canadian Bill of Rights. 
The trial judge dismissed the motion, and the Ontario 
Court of Appeal dismissed an appeal from that decision. 
The trial proceeded before a judge sitting with a jury, 
and the three accused were acquitted. The Crown 
appealed the acquittal and the appellants filed a cross¬ 
appeal. The Court of Appeal allowed the appeal, set 
aside the acquittal and ordered a new trial. The Court 
held that the cross-appeal related to issues already 
raised in the appeal, and the issues, therefore, were 
examined as part of the appeal. 

The Court stated the following constitutional ques¬ 
tions: 

1. Does section 251 of the Criminal Code of Canada 
infringe or deny the rights and freedoms guaranteed 
by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms ? 

2. If section 251 of the Criminal Code of Canada 
infringes or denies the rights and freedoms guaran¬ 
teed by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms , is s. 251 justified by 
s. 1 of the Canadian Charter of Rights and Freedoms 
and therefore not inconsistent with the Constitution 
Act, 19821 


peut-elle etre justifiee dans line societe libre et 
democratique? 

Droit criminel — Jury — Expose au jury lui conseil- 
lant d'ignorer les regies de droit enoncees par le juge — 
a Erreur de I’avocat. 

Les appelants sont tous docteurs en medecine; ensem¬ 
ble, ils ont ouvert une clinique pour pratiquer des avorte- 
ments sur des femmes qui n’avaient pas obtenu le certifi- 
cat du comite de 1’avortement therapeutique d’un 
b hopital accredite ou approuve requis par le par. 251(4)<j 
du Code criminel. Les medecins ont fait des declarationsO 
publiques dans lesquelles ils ont mis en doute la sagesse^ 
de la legislation canadienne sur l’avortement et ont§ 
affirme qu’une femme a le droit souverain de decider si~ 
c un avortement s’impose ou non dans sa situation person- c 
nelle. Des actes d’accusation ont ete portes contre les( 
appelants les inculpant de complot, les uns avec lesoo 
autres, avec l’intention de procurer des avortements.cn 
infractions prevues a l’al. 423(1 )d) et au par. 251(1) du^ 
d Code criminel. 

L’avocat des appelants a demande l’annulation de 
l’acte d’accusation ou la suspension des poursuites avant 
d’inscrire les plaidoyers, pour le motif que l’art. 251 du 
Code criminel excederait les pouvoirs du Parlement du 
e Canada, enfreindrait l’al. 2a) et les art. 7 et 12 de la 
Charts et entrerait en conflit avec l’al. 1 b) de la Decla¬ 
ration canadienne des droits. Le juge de premiere ins¬ 
tance a rejete la requete et 1’appel interjete a la Cour 
d’appel de l’Ontario a aussi ete rejete. Le proces s’est 
/ poursuivi devant juge et jury et les trois accuses ont ete 
acquittes. Le ministere public a interjete appel de Pac- 
quittement et les appelants ont forme un appel incident. 
La Cour d’appel a accueilli l’appel, annule le verdict 
d’acquittement et ordonne un nouveau proces. La Cour 
g a juge que l’appel incident se rapportait a des points deja 
souleves dans l’appel principal et on les a done etudies 
dans le cadre de ce dernier. 

La Cour a formule les questions constitutionnelles 
* suivantes: 

1. L’artiele 251 du Code criminel du Canada porte-t-il 
atteinte aux droits et aux libertes garanlis par 1’al. 2a) 
et les art. 7, 12, 15, 27 et 28 de la Charte canadienne 

1 des droits et libertes ? 

2. Si l’article 251 du Code criminel du Canada porte 
atteinte aux droits et aux libertes garantis par l’al. 2a) 
et les art. 7, 12, 15, 27 et 28 de la Charte canadienne 
des droits et libertes, est-il justifie par Particle pre- 

j mier de la Charte canadienne des droits et libertes et 
done compatible avec la Loi constitutionnelle de 
19821 
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3. Is section 251 of the Criminal Code of Canada ultra 
vires the Parliament of Canada? 

4. Does section 251 of the Criminal Code of Canada 
violate s. 96 of the Constitution Act, 18671 

5. Does section 251 of the Criminal Code of Canada 
unlawfully delegate federal criminal power to provin¬ 
cial Ministers of Health or Therapeutic Abortion 
Committees, and in doing so, has the Federal Govern¬ 
ment abdicated its authority in this area? 

6. Do sections 605 and 610(3) of the Criminal Code of 
Canada infringe or deny the rights and freedoms 
guaranteed by ss. 7, ll(rf), 11 (/), 11 (/t) and 24(1) of 
the Canadian Charter of Rights and Freedomsl 

1. If sections 605 and 610(3) of the Criminal Code of 
Canada infringe or deny the rights and freedoms 
guaranteed by ss. 7, 11 (</) 11 (/), 11 {h) and 24(1) of 
the Canadian Charter of Rights and Freedoms, are 
ss. 605 and 610(3) justified by s. 1 of the Canadian 
Charter of Rights and Freedoms and therefore not 
inconsistent with the Constitution Act, 19821 
Held (McIntyre and La Forest JJ. dissenting): The 
appeal should be allowed and the acquittals restored. 
The first constitutional question should be answered in 
the affirmative as regards s. 7 and the second in the 
negative as regards s. 7. The third, fourth and fifth 
constitutional questions should be answered in the nega¬ 
tive. The sixth constitutional question should be 
answered in the negative with respect to s. 605 of the 
Criminal Code and should not be answered as regards s. 
610(3). The seventh constitutional question should not 
be answered. 

Per Dickson C.J. and Lamer J.: Section 7 of the 
Charter requires that the courts review the substance of 
legislation once the legislation has been determined to 
infringe an individual’s right to “life, liberty and secu¬ 
rity of the person”. Those interests may only be 
impaired if the principles of fundamental justice are 
respected. It was sufficient here to investigate whether 
or not the impugned legislative provisions met the proce¬ 
dural standards of fundamental justice and the Court 
accordingly did not need to tread the fine line between 
substantive review and the adjudication of public policy. 

State interference with bodily integrity and serious 
state-imposed psychological stress, at least in the crimi¬ 
nal law context, constitutes a breach of security of the 
person. Section 251 clearly interferes with a woman’s 
physical and bodily integrity. Forcing a woman, by 
threat of criminal sanction, to carry a foetus to term 
unless she meets certain criteria unrelated to her own 
priorities and aspirations, is a profound interference 


3. L’article 251 du Code criminel du Canada excede-t-il 
les pouvoirs du Parlement du Canada? 

4. L’article 251 du Code criminel du Canada viole-Lil 
Part. 96 de la Loi constitutionnelle de 18671 

a 5. L’article 251 du Code criminel du Canada delegue- 
t-il illegalement la competence federate en matiere 
criminelle aux ministres de la Sante provinciaux ou 
aux comites de l’avortement therapeutique et, ce fai- 
sant, le gouvernement federal a-t-il abdique son auto- 
b rite dans ce domaine? 

6. L’article 605 et le par. 610(3) du Code criminel du 
Canada portent-ils atteinte aux droits et aux libertes 
garantis par Part. 7, les al. 11 d), 11/), 1 \ h) et le par. 
24(1) de la Charte canadienne des droits et libertes1 
c 7. Si Particle 605 et le par. 610(3) du Code criminel du 
Canada portent atteinte aux droits et aux libertes 
garantis par Part. 7, les al. 11 d), 11/), lift) et le par. 
24(1) de la Charte canadienne des droits et libertes, 
sont-ils justifies par Particle premier de la Charte 
A canadienne des droits et libertes et done compatibles 
avec la Loi constitutionnelle de 19821 
Arret (les juges McIntyre et La Forest sont dissi¬ 
dents): Le pourvoi est accueilli et les acquittements sont 
retablis. La premiere question constitutionnelle reqoit 
e une reponse affirmative en ce qui concerne Part. 7 et la 
deuxieme question une reponse negative en ce qui con¬ 
cerne l’art. 7. Les troisieme, quatrieme et cinquieme 
questions refoivent une reponse negative. La sixieme 
question re$oit une reponse negative en ce qui concerne 
j l’art. 605 du Code criminel et ne recoit aucune reponse 
en ce qui concerne le par. 610(3). II n’est pas necessaire 
de repondre a la septieme question. 

Le juge en chef Dickson et le juge Lamer: L’article 7 
de la Charte impose aux tribunaux le devoir d’examiner, 
g au fond, les textes legislates une fois qu’il a ete juge 
qu’ils enfreignent le droit de Pindividu «a la vie, a la 
liberte et a la securite de sa personne®. 11 ne peut etre 
porte atteinte a ces interets que si les principes de justice 
fondamentale sont respectes. II suffit en Pespece d’exa- 
b miner si les dispositions legislatives en cause sont confor- 
mes aux norrnes procedurales de justice fondamentale et 
il n’est done pas necessaire que la Cour touche a l’equili- 
bre fragile entre examen du fond et decision de politi- 
ques generates. 

i L’atteinte que l’Etat porte a Pintegrite physique et la 
tension psychologique causee par l’Etat, du moins dans 
le contexte du droit criminel, constituent une violation 
de la securite de la personne. L’article 251 constituei 
clairement une atteinte a Pintegrite physique et emotion-: 
j nelle d’une femme. Forcer une femme, sous la menace 
d’une sanction criminelle, a mener le foetus a terme, a 
moins qu’elle ne remplisse certains criteres independants 


1988 CanLII 90 (SCC) 



[1988] 1 R.C.S. 


R. C. MORGENTALER 


33 


with a woman’s body and thus an infringement of 
security of the person. A second breach of the right to 
security of the person occurs independently as a result of 
the delay in obtaining therapeutic abortions caused by 
the mandatory procedures of s. 251 which results in a 
higher probability of complications and greater risk. The 
harm to the psychological integrity of women seeking 
abortions was also clearly established. 


Any infringement of the right to life, liberty and 
security of the person must comport with the principles 
of fundamental justice. These principles are to be found 
in the basic tenets of our legal system. One of the basic 
tenets of our system of criminal justice is that when 
Parliament creates a defence to a criminal charge, the 
defence should not be illusory or so difficult to attain as 
to be practically illusory. 

The procedure and restrictions stipulated in s. 251 for 
access to therapeutic abortions make the defence illuso¬ 
ry resulting in a failure to comply with the principles of 
fundamental justice. A therapeutic abortion may be 
approved by a “therapeutic abortion committee” of an 
“accredited or approved hospital”. The requirement of s. 
251(4) that at least four physicians be available at that 
hospital to authorize and to perform an abortion in 
practice makes abortions unavailable in many hospitals. 
The restrictions attaching to the term “accredited” 
automatically disqualifies many Canadian hospitals 
from undertaking therapeutic abortions. The provincial 
approval of a hospital for the purpose of performing 
therapeutic abortions further restricts the number of 
hospitals offering this procedure. Even if a hospital is 
eligible to create a therapeutic abortion committee, 
there is no requirement in s. 251 that the hospital need 
do so. Provincial regulation as well can heavily restrict 
or even deny the practical availability of the exculpatory 
provisions of s. 251(4). 

The administrative system established in s. 251(4) 
fails to provide an adequate standard for therapeutic 
abortion committees which must determine when a 
therapeutic abortion should, as a matter of law, be 
granted. The word “health” is vague and no adequate 
guidelines have been established for therapeutic abortion 
committees. It is typically impossible for women to know 
in advance what standard of health will be applied by 
any given committee. 

The argument that women facing difficulties in 
obtaining abortions at home can simply travel elsewhere 
would not be especially troubling if those difficulties 


de ses propres priorites et aspirations, est une ingerence 
profonde a l’egard de son corps et done une atteinte a la 
.securite de sa personne. Une deuxieme violation du droit 
a la securite de la personne se produit independamment 
a par suite du retard a obtenir un avortement therapeuti- 
que en raison de la procedure imposee par l’art. 251 qui 
entraine une augmentation de la probabilite de compli¬ 
cations et accroit les risques. II a ete clairement etabli 
que Part. 251 porte atteinte a l’integrite psychologique 
^ des femmes voulant un avortement. 

Toute atteinte au droit a la vie, a la liberte et a la 
securite de la personne doit etre en accord avec les 
principes de justice fondamentale. On trouve ces princi- 
pes dans les preceptes fondamentaux de notre systeme 
c juridique. L’un des preceptes fondamentaux de notre 
systeme de justice criminelle est que, lorsque le Parle- 
ment cree une defense a l’egard d’une accusation crimi¬ 
nelle, celle-ci ne doit etre ni illusoire ni a ce point 
difficile a faire valoir qu’elle soit pratiquement illusoire. 

d La procedure et les restrictions etablies par Part. 251 
pour avoir droit a un avortement rendent la defense 
illusoire et reviennent au non-respect des principes de 
justice fondamentale. Un avortement therapeutique doit- 
etre approuve par un «comite de l’avortement therapeu- 
e tique* d’un hopital «accredite ou approuve®, L’obligation 
du par. 251(4) qu’au moins quatre medecins soient 
disponibles dans cet hopital pour autoriser et pratiquer 
un avortement, signifie en pratique que beaucoup d’ho- 
pitaux ne peuvent pas pratiquer des avortements. Les 
y restrictions decoulant du terme «accredite» interdisent 
automatiquement a un grand nombre d’hopitaux cana- 
diens de pratiquer des avortements therapeutiques. L’ac- 
creditation provinciate d’un hopital aux fins de pratiquer 
des avortements therapeutiques restreint encore plus le 
nombre d’hopitaux ou on peut les pratiquer. Meme si un 
S hopital est autorise a former un comite de Pavortement 
therapeutique, rien dans Part. 251 ne l’oblige a le faire. 
La reglementation provinciale peut fortement limiter et 
meme supprimer le recours en pratique aux dispositions 
disculpatoires du par. 251(4). 

h ~ 

Le systeme administratif etabli par le par. 251(4)1 
n’offre pas de norme adequate a laquelle les comites de I 
Pavortement therapeutique doivent se referer lorsqu’ils j 
ont a decider si un avortement therapeutique devrait, en ( 

■ droit, etre autorise. Le terme «sante» est vague et aucu- j 
nes directives adequates n’ont ete etablies pour les comi- j 
tes de Pavortement therapeutique. II est, en general, 
impossible que les femmes sachent a l’avance quelle 
norme de sante un comite donne appliquera. 

j L’argument voulant que les femmes qui eprouvent des 
difficultes a se faire avorter au lieu de leur domicile 
n’ont qu’a se rendre ailleurs ne serait pas specialement 
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were not in large measure created by the procedural 
requirements of s. 251. The evidence established con¬ 
vincingly that it is the law itself which in many ways 
prevents access to local therapeutic abortion facilities. 


Section 251 cannot be saved under s. 1 of the Charter. 
The objective of s. 251 as a whole, namely to balance the 
competing interests identified by Parliament, is suf¬ 
ficiently important to pass the first stage of the s. 1 
inquiry. The means chosen to advance its legislative 
objectives, however, are not reasonable or demonstrably 
justified in a free and democratic society. None of the 
three elements for assessing the proportionality of means 
to ends is met. Firstly, the procedures and administra¬ 
tive structures created by s. 251 are often unfair and 
arbitrary. Moreover, these procedures impair s. 7 rights 
far more than is necessary because they hold out an 
illusory defence to many women who would prima facie 
qualify under the exculpatory provisions of s. 251(4). 
Finally, the effects of the limitation upon the s. 7 rights 
of many pregnant women are out of proportion to the 
objective sought to be achieved and may actually defeat 
the objective of protecting the life and health of women. 


Per Beetz and Estey JJ.: Before the advent of the 
Charter, Parliament recognized, in adopting s. 251(4) of 
the Criminal Code, that the interest in the life or health 
of the pregnant woman takes precedence over the inter¬ 
est in prohibiting abortions, including the interest of the 
state in the protection of the foetus, when “the continua¬ 
tion of the pregnancy of such female person would or 
would be likely to endanger her life or health”. This 
standard in s. 251(4) became entrenched at least as a 
minimum when the “right to life, liberty and security of 
the person” was enshrined in the Canadian Charter of 
Rights and Freedoms at s. 7. 

“Security of the person” within the meaning of s. 7 of 
the Charter must include a right of access to medical 
treatment for a condition representing a danger to life or 
health without fear of criminal sanction. If an act of 
Parliament forces a pregnant woman whose life or 
health is in danger to choose between, on the one hand, 
the commission of a crime to obtain effective and timely 
medical treatment and, on the other hand, inadequate 
treatment or no treatment at all, her right to security of 
the person has been violated. 


genant si ces difficultes ne resultaient pas dans une large 
mesure des exigences de procedure de Part. 251. La 
preuve etablit de faqon convaincante que c’est la loi 
elle-meme qui, de bien des manieres, empeche de 
a s’adresser aux institutions locales offrant l’avortement 
therapeutique. 

L’article 251 ne peut etre sauve par Particle premier 
de la Charte. L’objectif de Part. 251 dans son ensemble, 
soit d’equilibrer les interets en concurrence identifies par__ 
b le Parlement, est suffisamment important pour passer lb- 
premier stade de Pexamen au regard de Particle pre¬ 
mier. Les moyens choisis pour mettre en oeuvre cef' 
objectifs legislates ne sont pas raisonnables et leuP> 
justification ne peut se demontrer dans une societe librez] 
c et democratique. On ne trouve aucun des trois elements^ 
permettant d’evaluer la proportionnalite des moyens e0 
de la fin. Premierement, la procedure et les structure^ 
administratives instaurees par Part. 251 sont souvenl^) 
arbitraires et injustes. En outre, ces procedures portent 
d atteinte aux droits garantis par Part. 7 au-dela de ce qui 
est necessaire, puisqu’elle ne fournit qu’une defense 
illusoire a nombre de femmes qui, prima facie , pour- 
raient se prevaloir des dispositions disculpatoires du par. 
251(4). Enfin, les effets de la limitation des droits 
e garantis par Part. 7, pour nombre de femmes enceintes, 
sont disproportion's par rapport a Pobjectif recherche 
et peuvent effectivement mettre en echec Pobjectif de 
protection de la vie et de la sante des femmes. 

j Les juges Beetz et Estey: Avant Pavenement de la 
Charte , le Parlement a reconnu, en adoptant le par. 
251 (4) du Code criminel, que Pinteret que represente la 
vie ou la sante de la femme enceinte Pemporte sur celui 
qu’il y a a interdire les avortements, y compris Pinteret 
qu’a PEtat dans la protection du foetus, lorsque «la 
s continuation de la grossesse de cette personne du sexe 
feminin mettrait ou mettrait probablement en danger la 
vie ou la sante de cette derniere». Ce critere du par. 
251(4) a ete consacre, au moins comme minimum, 
lorsque le «droit a la vie, a la liberte et a la security de la 
h personnel) a ete enchasse dans la Charte canadienne des 
droits et libertes, a Part. 7. 

L’expression «securite de la personne», au sens de 
Part. 7 de la Charte, doit inclure le droit au traitement 
i medical d’un etat dangereux pour la vie ou la sant6, sans 
menace de repression penale. Si une loi du Parlement 
force une femme enceinte dont la vie ou la sante est en 
danger a choisir entre, d’une part, la perpetration d’un 
crime pour obtenir un traitement medical efficace en 
j temps opportun et, d’autre part, un traitement inade- 
quat, voire aucun traitement, son droit a la securite de 
sa personne a ete viole. 
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According to the evidence, the procedural require¬ 
ments of s. 251 of the Criminal Code significantly delay 
pregnant women’s access to medical treatment resulting 
in an additional danger to their health, thereby depriv¬ 
ing them of their right to security of the person. This a 
deprivation does not accord with the principles of funda¬ 
mental justice. While Parliament is justified in requiring 
a reliable, independent and medically sound opinion as 
to the “life or health” of the pregnant woman in order to 
protect the state interest in the foetus, and while any b 
such statutory mechanism will inevitably result in some 
delay, certain of the procedural requirements of s. 251 
of the Criminal Code are nevertheless manifestly unfair. 
These requirements are manifestly unfair in that they 
are unnecessary in respect of Parliament’s objectives in 
establishing the administrative structure and in that c 
they result in additional risks to the health of pregnant 
women. 

The following statutory requirements contribute to ^ 
the manifest unfairness of the administrative structure 
imposed by the Criminal Code: (1) the requirement that 
all therapeutic abortions must take place in an “accred¬ 
ited” or “approved” hospital as defined in s. 251(6); (2) 
the requirement that the committee come from the 
accredited or approved hospital in which the abortion is 
to be performed; (3) the provision that allows hospital 
boards to increase the number of members of a commit¬ 
tee; (4) the requirement that all physicians who practise 
lawful therapeutic abortions be excluded from the 
committees. J 

The primary objective of s. 251 of the Criminal Code 
is the protection of the foetus. The protection of the life 
and health of the pregnant woman is an ancillary objec¬ 
tive. The primary objective does relate to concerns g 
which are pressing and substantial in a free and demo¬ 
cratic society and which, pursuant to s. 1 of the Charter , 
justify reasonable limits to be put on a woman’s right. 
However, the means chosen in s. 251 are not reasonable 
and demonstrably justified. The rules unnecessary in h 
respect of the primary and ancillary objectives which 
they are designed to serve, such as the above-mentioned 
rules contained in s. 251, cannot be said to be rationally 
connected to these objectives under s. 1 of the Charter. 
Consequently, s. 251 does not constitute a reasonable . 
limit to the security of the person. 


It is not necessary to answer the question concerning 
the circumstances in which there is a proportionality j 
between the effects of s. 251 which limit the right of 
pregnant women to security of the person and the 


D’apres la preuve soumise, les exigences procedurales 
de l’art. 251 du Code criminel ont pour effet de retarder 
considerablement l’obtention par les femmes enceintes 
d’un traitement medical, ce qui cause un danger addi- 
tionnel pour leur sante et porte atteinte, par le fait 
meme, a leur droit a la securite de leur personne. Cette 
atteinte n’est pas compatible avec les principes de justice 
fondamentale. Quoique le Parlement soit justifie d’exi- 
ger une opinion medicale eclairee, independante et fiable 
relativement a la vie ou a la sante de la femme enceinte^ 
pour proteger l’interet qu’a PEtat a l’egard du foetus eto 
quoiqu’un tel dispositif legislatif entraine inevitablement^ 
des delais, certaines des exigences procedurales de l’art.g 
251 du Code criminel sont neanmoins nettement injus-— 
tes. Ces exigences sont nettement injustes en ce sens"^ 
qu’elles sont inutiles au regard des objectifs poursuivis^ 
par le Parlement en etablissant la structure administra-oo 
tive et qu’elles entrainent des risques additionnels pourg 
la sante des femmes enceintes. 

Les exigences legislatives suivantes rendent nettement 
injuste la structure administrative imposee par le Code 
criminel : (1) l’obligation que tous les avortements thera- 
peutiques soient pratiques dans des hopitaux «accredites» 
ou «approuves» selon la definition du par. 251(6); (2) 
l’obligation que le comite provienne de l’h6pital accre- 
dite ou approuve ou l’avortement doit etre pratique; (3) 
la disposition qui autorise un conseil d’hopital a aug- 
menter le nombre de membres d’un comite; (4) l’exclu- 
sion du sein de ces comites de tous les medecins qui 
pratiquent des avortements therapeutiques licites. 

L’objectif premier de 1’art. 251 du Code criminel est 
la protection du foetus. La protection de la vie et de la 
sante de la femme enceinte est un objectif secondaire. 
L’objectif premier, celui de la protection du foetus, 
touche effectivement a des questions qui sont urgentes et 
importantes dans une societe libre et democratique et 
qui, conformement a l’article premier de la Charte , 
justifient que des limites raisonnables soient imposees au 
droit d’une femme. Toutefois, les moyens choisis par 
l’art. 251 ne sont pas raisonnables et leur justification ne 
peut etre demontree. On ne peut dire que les regies 
inutiles aux fins des objectifs premier et secondaire 
qu’elles sont censees appuyer, comme les regies susmen- 
tionnees de l’art. 251, ont un lien rationnel avec ces 
objectifs aux termes de Particle premier de la Charte. 
Par consequent, Part. 251 ne constitue pas une limite 
raisonnable a la securite de la personne. 

II n’est pas necessaire de repondre a la question 
relative aux circonstances dans lesquelles il y a propor- 
tionnalite entre les effets de Part. 251 qui limite le droit 
des femmes enceintes a la securite de leur personne et 
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objective of the protection of the foetus. In any event, 
the objective of protecting the foetus would not justify 
the severity of the breach of pregnant women’s right to 
security of the person which would result if the exculpa¬ 
tory provision of s. 251 was completely removed from 
the Criminal Code. However, it is possible that a future 
enactment by Parliament that would require a higher 
degree of danger to health in the latter months of 
pregnancy, as opposed to the early months, for an 
abortion to be lawful, could achieve a proportionality 
which would be acceptable under s. 1 of the Charter. 

Given the conclusion that s. 251 contains rules un¬ 
necessary to the protection of the foetus, the question as 
to whether a foetus is included in the word “everyone” 
in s. 7, so as to have a right to “life, liberty and security 
of the person” under the Charter, need not be decided. 

Section 251 is not colourable provincial legislation in 
relation to health but rather a proper exercise of Parlia¬ 
ment’s criminal law power pursuant to s. 91(27) of the 
Constitution Act, 1867. The section does not offend s. 
96 of the Constitution Act, 1867 because the therapeutic 
abortion committees are not given judicial powers which 
were exercised by county, district and superior courts at 
the time of Confederation. These committees exercise a 
medical judgment on a medical question. Finally, s. 251 
does not constitute an unlawful delegation of federal 
legislative power nor does it represent an abdication of 
the criminal law power by Parliament. 


There is no merit in the argument based on s. 
605(l)(a) of the Criminal Code. It is unnecessary to 
decide whether or not s. 610(3) of the Criminal Code 
violates ss. 7, lift/), (/), (h) and 15 of the Charter or 
whether this Court has the power to award costs on 
appeals under s. 24(1) of the Charter. Whatever this 
Court’s power to award costs in appeals such as this one, 
costs should not be awarded in this case. 

Per Wilson J.: Section 251 of the Criminal Code, 
which limits the pregnant woman’s access to abortion, 
violates her right to life, liberty and security of the 
person within the meaning of s. 7 of the Charter in a 
way which does not accord with the principles of funda¬ 
mental justice. 

The right to “liberty” contained in s. 7 guarantees to 
every individual a degree of personal autonomy over 
important decisions intimately affecting his or her pri- 


l’objectif de la protection du foetus. De toute fajon, 
l’objectif de la protection du fetus ne justifierait pas la 
gravite de la violation du droit des femmes enceintes a la 
securite de leur personne qui se produirait si la disposi- 
a tion disculpatoire de Part. 251 etait totalement exclue du 
Code criminel. Toutefois, il est possible qu’une loi even- 
tuelle adoptee par le Parlement qui imposerait que la 
sante soit plus gravement menacee dans les derniers 
mois de la grossesse que dans les premiers mois pour 
b qu’un avortement soit licite, pourrait atteindre un degre^j 
de proportionnalite acceptable aux termes de l’articleo 
premier de la Charte. 

- o 

Vu la conclusion que Part. 251 contient des reglescn 
inutiles pour la protection du fetus, il n’est pas neces-[5 
c saire de decider si un fetus est vise par le mot «chacun» ^ 
a Part. 7 de la Charte de fa?on a avoir le droit «a la vie,0 
a la liberte et a la securite de sa personne# en vertu de lagg 
Charte. 

L’article 251 n’est pas un texte legisiatif provincial 
d deguise relatif a la sante, mais il constitue plutot un 
exercice valide de la competence du Parlement en 
matiere de droit criminel conformement au par. 91(27) 
de la Loi constitutionnelle de 1867. L’article n’enfreint 
pas Part. 96 de la Loi constitutionnelle de 1867 parce 
e qu’il ne donne pas aux comites de l’avortement thera- 
peutique les pouvoirs judiciaires que les cours de comte, 
de district et superieures exerqaient au moment de la 
Confederation. Ces comites portent un jugement medi¬ 
cal sur une question medicale. Enfin, Part. 251 ne 
/ constitue pas une delegation illegale d’un pouvoir legis¬ 
iatif federal et ne represente pas non plus une renoncia- 
tion du Parlement a son pouvoir en matiere de droit 
criminel. 

L’argument fonde sur Pal. 605(l)a) du Code criminel 
8 est mal fonde. Il n’est pas necessaire de decider si le par. 
610(3) du Code criminel viole Part. 7 et les al. 11 d),f), 
h) et Part. 15 de la Charte ni si cette Cour a le pouvoir 
d’accorder des depens lors d’un pourvoi en vertu du par. 
24(1) de la Charte. Quel que soit le pouvoir de cette 
h Cour d’accorder des depens dans des pourvois comme 
celui-ci, aucuns depens ne devraient etre accordes en 
l’espece. 

Le juge Wilson: L’article 251 du Code criminel, qui 
. limite le recours d’une femme enceinte a l’avortement, 

1 viole son droit a la vie, a la liberte et a la securite de sa 
personne au sens de Part. 7 de la Charte d’une fafon qui 
n’est pas conforme avec les principes de justice 
fondamentale. 

j Le droit a la «liberte» enonce a Part. 7 garantit a 
chaque individu une marge d’autonomie personnels sur 
les decisions importantes touchant intimement a sa vie 
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vate life. Liberty in a free and democratic society does 
not require the state to approve such decisions but it 
does require the state to respect them. 

A woman’s decision to terminate her pregnancy falls 
within this class of protected decisions. It is one that will a 
have profound psychological, economic and social conse¬ 
quences for her. It is a decision that deeply reflects the 
way the woman thinks about herself and her relationship 
to others and to society at large. It is not just a medical 
decision; it is a profound social and ethical one as well. t 


Section 251 of the Criminal Code takes a personal 
and private decision away from the woman and gives it 
to a committee which bases its decision on “criteria c 
entirely unrelated to [the pregnant woman’s] own priori¬ 
ties and aspirations”. 

Section 251 also deprives a pregnant woman of her 
right to security of the person under s. 7 of the Charter. 
This right protects both the physical and psychological d 
integrity of the individual. Section 251 is more deeply 
flawed than just subjecting women to considerable emo¬ 
tional stress and unnecessary physical risk. It asserts 
that the woman’s capacity to reproduce is to be subject, 
not to her own control, but to that of the state. This is a e 
direct interference with the woman’s physical “person”. 

This violation of s. 7 does not accord with either 
procedural fairness or with the fundamental rights and 
freedoms laid down elsewhere in the Charter. A depriva- / 
tion of the s. 7 right which has the effect of infringing a 
right guaranteed elsewhere in the Charter cannot be in 
accordance with the principles of fundamental justice. 

The deprivation of the s. 7 right in this case offends S 
freedom of conscience guaranteed in s. 2(a) of the 
Charter. The decision whether or not to terminate a 
pregnancy is essentially a moral decision and in a free 
and democratic society the conscience of the individual 
must be paramount to that of the state. Indeed, s. 2(a) A 
makes it clear that this freedom belongs to each of us 
individually. "Freedom of conscience and religion” 
should be broadly construed to extend to conscien¬ 
tiously-held beliefs, whether grounded in religion or in a 
secular morality and the terms “conscience” and “reli- i 
gion” should not be treated as. tautologous if capable of 
independent, although related, meaning. The state here 
is endorsing one conscientiously-held view at the expense 
of another. It is denying freedom of conscience to some, 
treating them as means to an end, depriving them of j 
their “essential humanity”. 


privee. La liberte, dans une societe libre et democrati- 
que, n’oblige pas l’Etat a approuver ces decisions, mais 
elle l’oblige cependant a les respecter. 

La decision que prend une femme d’interrompre sa 
grossesse releve de cette categorie de decisions prote¬ 
gees. Cette decision aura des consequences psychologi- 
ques, economiques et sociaies profondes pour la femme 
enceinte. C’est une decision qui reflete profondement 
1’opinion qu’une femme a d’elle-meme, ses rapports avec 
les autres et avec la societe en general. Ce n’est pas 
seulement une decision d’ordre medical; elle est aussi 
profondement d’ordre social et ethique. 

L’article 251 du Code criminel enleve une decision 
personnelle et privee a la femme pour la confier a un 
comite qui fonde sa decision sur “des criteres totalement 
sans rapport avec ses [celles de la femme enceinte] 
propres priorites et aspirations”. 

L’article 251 prive egalement une femme enceinte du 
droit a la «securite de sa personne» garanti par l’art. 7 de 
la Charte. Ce droit protege a la fois l’integrite physique 
et psychologique de la personne. Le defaut de l’art. 251 
est beaucoup plus profond qu’un simple assujettissement 
des femmes a une tension emotionnelle considerable et a 
un risque physique inutile. II affirme que la capacite de 
reproduction de la femme ne doit pas etre soumise a son 
propre controle, mais a celui de l’Etat. C’est aussi une 
atteinte directe a sa «personne» physique. 

Cette violation du droit confere par l’art. 7 n’est 
conforme ni a l’equite dans la procedure ni aux droits et 
libertes fondamentaux enonces par ailleurs dans la 
Charte. Une atteinte au droit confere par l’art. 7 qui a 
pour effet d’enfreindre un droit que garantit par ailleurs 
la Charte ne peut etre conforme aux principes de justice 
fondamentale. 

L’atteinte au droit confere par l’art. 7 en l’espece 
enfreint la liberte de conscience garantie par l’al. 2d) de 
la Charte. La decision d’interrompre ou'non une gros¬ 
sesse est essentiellement une decision morale et, dans 
une societe libre et democratique, la conscience de l’indi- 
vidu doit primer sur celle de l’Etat. D’ailleurs l’al. 2a) 
dit clairement que cette liberte appartient a chacun de 
nous pris individuellement. La «liberte de conscience et 
de religions devrait etre interpretee largement et s’eten- 
dre aux croyances dictees par la conscience, qu’elles 
soient fondees sur la religion ou sur une morale lai'que et 
les termes «conscience» et «religion» ne devraient pas etre 
consideres comme tautologiques quand ils peuvent avoir 
un sens distinct, quoique relie. L’Etat epouse en l’espece 
une opinion dictee par la conscience des uns aux depens 
d’une autre. II nie la liberte de conscience a certains, en 
les traitant comme un moyen pour une fin, en les privant 
de id’essehce de leur humanite#. 
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The primary objective of the impugned legislation is 
the protection of the foetus. This is a perfectly valid 
legislative objective. It has other ancillary objectives, 
such as the protection of the life and health of the 
pregnant woman and the maintenance of proper medical 
standards. 

The situation respecting a woman’s right to control 
her own person becomes more complex when she 
becomes pregnant, and some statutory control may be 
appropriate. Section 1 of the Charter authorizes reason¬ 
able limits to be put upon the woman’s right having 
regard to the fact of the developing foetus within her 
body. 

The value to be placed on the foetus as potential life is 
directly related to the stage of its development during 
gestation. The undeveloped foetus starts out as a newly 
fertilized ovum; the fully developed foetus emerges ulti¬ 
mately as an infant. A developmental progression takes 
place between these two extremes and it has a direct 
bearing on the value of the foetus as potential life. 
Accordingly, the foetus should be viewed in differential 
and developmental terms. This view of the foetus sup¬ 
ports a permissive approach to abortion in the early 
stages where the woman’s autonomy would be absolute 
and a restrictive approach in the later stages where the 
states’s interest in protecting the foetus would justify its 
prescribing conditions. The precise point in the develop¬ 
ment of the foetus at which the state’s interest in its 
protection becomes “compelling” should be left to the 
informed judgment of the legislature which is in a 
position to receive submissions on the subject from all 
the relevant disciplines. 

Section 251 of the Criminal Code cannot be saved 
under s. 1 of the Charter. It takes the decision away 
from the woman at all stages of her pregnancy and 
completely denies, as opposed to limits, her right under 
s. 7. Section 251 cannot meet the proportionality test; it 
is not sufficiently tailored to the objective; it does not 
impair the woman’s right “as little as possible”. Accord¬ 
ingly, even if s. 251 were to be amended to remedy the 
procedural defects in the legislative scheme, it would 
still not be constitutionally valid. 

The question whether a foetus is covered by the word 
“everyone” in s. 7 so as to have an independent right to 
life under that section was not dealt with. 

Per McIntyre and La Forest JJ. (dissenting): Save for 
the provisions of the Criminal Code permitting abortion 
where the life or health of the woman is at risk, no right 
of abortion can be found in Canadian law, custom or 
tradition and the Charter, including s. 7, does not create 


L’objectif premier de la loi contestee est la protection 
du foetus. C’est un objectif legislatif parfaitement valide. 
Elle a d’autres objectifs secondaires, telle la protection 
de la vie et de la sante de la femme enceinte et le 
a maintien de normes medicales appropriees. 

La situation en ce qui a trait au droit d’une femme 
d’Stre maitresse de sa propre personne se complique 
lorsqu’elle devient enceinte et qu’un certain contrdle de 
h la loi peut etre approprie. L’article premier de la Charte 
permet de fixer des limites raisonnables au droit de la 
femme compte tenu du foetus qui se developpe dans son 
corps. 

La valeur attribuee au foetus en tant que vie poten- 
c tielle est directement reliee au stade de son developpe- 
ment au cours de la grossesse. Le foetus au stade 
embryonnaire provient d’un ovule nouvellement feconde; 
le foetus totalement developpe devient en definitive un 
nouveau-ne. Le developpement progresse entre ces deux 
“ extremes et il influe directement sur la valeur a attribuer 
au foetus en tant que vie potentielle. On devrait done 
considerer le foetus en termes de developpement et de 
phases. Cette conception du foetus appuie une approche 
permissive de l’avortement dans les premiers stades de la 
e grossesse, ou l’autonomie de la femme serait absolue, et 
une approche restrictive dans les derniers stades, ou 
l’interet qu’a l’Etat de proteger le foetus justifierait 
1’imposition de conditions. Le point precis du developpe¬ 
ment du foetus ou l’interet qu’a l’Etat de le proteger 
/ devient “superieur” releve du jugement eclaire du legis¬ 
lates, qui est en mesure de recevoir des avis a ce sujet 
de l’ensemble des disciplines pertinentes. 

L’article 251 du Code criminel ne peut etre sauve par 
l’article premier de la Charte. II enleve la decision a la 
£ femme a tous les stades de la grossesse et nie complete- 
ment au lieu de simplement limiter son droit garanti par 
l’art. 7. L’article 251 ne saurait repondre aux entires de 
la proportionnalite: il n’est pas suffisamment adapte a 
l’objectif et ne porte pas «le moins possible* atteinte au 
h droit de la femme. Par consequent, meme si l’art. 251 
devait etre modifie pour remedier aux vices de procedure 
de la structure legislative, il demeurerait inconstitution- 
nel. 

La question de savoir si le terme «chacun», a l’art. 7, 
1 vise aussi le foetus et lui confere un droit independant a 
la vie en vertu de cet article n’a pas ete traitee. 

les juges McIntyre et La Forest (dissidents): A part 
les dispositions du Code criminel qui autorisent l’avorte- 
j ment lorsque la vie ou la sante de la femme est en 
danger, il n’existe aucun droit a l’avortement en droit 
canadien ou selon la coutume ou la tradition canadien- 
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such a right. Section 251 of the Criminal Code accord¬ 
ingly does not violate s. 7 of the Charter. 

The power of judicial review of legislation, although 
given greater scope under the Charter , is not unlimited. 
The courts must confine themselves to such democratic 
values as are clearly expressed in the Charter and 
refrain from imposing or creating rights with no identifi¬ 
able base in the Charter. The Court is not entitled to 
define a right in a manner unrelated to the interest that 
the tight in question was meant to protect. 

The infringement of a right such as the right to 
security of the person will occur only when legislation 
goes beyond interfering with priorities and aspirations 
and abridges rights included in or protected by the 
concept. The proposition that women enjoy a constitu¬ 
tional right to have an abortion is devoid of support in 
either the language, structure or history of the constitu¬ 
tional text, in constitutional tradition, or in the history, 
traditions or underlying philosophies of our society. 

Historically, there has always been a clear recognition 
of a public interest in the protection of the unborn and 
there is no evidence or indication of general acceptance 
of the concept of abortion at will in our society. The 
interpretive approach to the Charter adopted by this 
Court affords no support for the entrenchment of a 
constitutional right of abortion. 

As to the asserted right to be free from state interfer¬ 
ence with bodily integrity and serious state-imposed 
psychological stress, an invasion of the s. 7 right of 
security of the person, there would have to be more than 
state-imposed stress or strain. A breach of the right 
would have to be based upon an infringement of some 
interest which would be of such nature and such impor¬ 
tance as to warrant constitutional protection. This would 
be limited to cases where the state-action complained of, 
in addition to imposing stress and strain, also infringed 
another right, freedom or interest which was deserving 
of protection under the concept of security of the person. 
Abortion is not such an interest. Even if a general right 
to have an abortion could be found under s. 7, the extent 
to which such right could be said to be infringed by the 
requirements of s. 251 of the Code was not clearly 
shown. 


A defence created by Parliament could only be said to 
be illusory or practically so when the defence is not 
available in the circumstances in which it is held out as 


nes, et la Charte, y compris Part. 7, ne cree pas un tel 
droit. L’article 251 du Code criminel ne viole done pas 
l’art. 7 de la Charte. 

Le pouvoir d’exercer un controle judiciaire sur les lois, 
a qui a pris de l’envergure aux termes de la Charte , n’est 
pas illimite. Les tribunaux doivent s’en tenir aux valeurs 
democratiques qui sont clairement enoncees dans la 
Charte et s’abstenir d’imposer ou de creer des droits 
sans fondement identifiable dans la Charte. La Cour ne 
h peut definir un droit d’une fagon qui n’a aucun rapport 
avec l’interet que le droit en question est destine a 
proteger. 

L’atteinte a un droit comme le droit a la securite de la 
personne se produira seulement lorsque la loi va au-dela 
c de l’ingerence dans les prioriles et aspirations et res- 
treint des droits compris et proteges par cette notion. La 
proposition selon laquelle les femmes jouissent d’un droit 
constitutionnel a l’avortement ne trouve aucun appui 
dans le texte, la structure ou l’historique du texte consti- 
tutionnel ni dans la tradition constitutionnelle ou l’his- 
toire, les traditions et les philosophies sous-jacentes dans 
notre societe. 

Historiquement, l’existence d’un interet public dans la 
protection des enfants non encore nes a toujours ete 
clairement reconnue et rien ne prouve ni n’indique que le 
concept de 1’avortement a volonte soit generalement 
accepte dans notre societe. La fagon d’interpreter la 
Charte adoptee par cette Cour ne justifie aucunement 
l’enchassement d’un droit constitutionnel a l’avortement. 

Pour ce qui de la revendication d’un droit a la protec¬ 
tion contre toute atteinte de l’Etat a l’iritegrite physique 
et contre toute tension psychologique causee par l’Etat, 
une atteinte au droit a la securite de la personne garanti 
g par l’art. 7 necessite plus que des tensions ou de l’an- 
goisse causees par l’Etat. Une violation de ce droit doit 
dependre d’une atteinte a un interet dont la nature et 
l’importance justifieraient une protection constitution¬ 
nelle. Cette violation se limite aux cas ou Paction de 
h l’fetat dont on se plaint a, en plus d’engendrer des 
tensions et de l’angoisse, porte egalement atteinte a un 
autre droit, a une autre liberte ou a un autre interet qui 
merite d’etre protege selon le concept de la securite de la 
personne. L’avortement ne constitue pas un tel interet. 

. Meme s’il etait possible de conclure a Pexistence d’un 
1 droit general a l’avortement en vertu de l’art. 7, on n’a 
pas demontre clairement la mesure dans laquelle on 
pourrait dire que les exigences de l’art. 251 du Code 
peuvent porter atteinte a ce droit. 

j Un moyen de defense cree par le Parlement n’est 
illusoire ou pratiquement illusoire que lorsqu' on ne peut 
pas y recourir dans les circonstances ou l’on a dit qu’il 
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being available . The very nature of the test assumes that 
Parliament is to define the defence and, in so doing, 
designate the terms upon which it may be available. The 
allegation of procedural unfairness is not supported by 
the claim that many women wanting abortions have 
been unable to get them in Canada because the failure 
of s. 251(4) to respond to this need. This machinery was 
considered adequate to deal with the type of abortion 
Parliament had envisaged. Any inefficiency in the 
administrative scheme is caused principally by forces 
external to the statute — the general demand for abor¬ 
tion irrespective of the provisions of s. 251. A court 
cannot strike down a statutory provision on this basis. 


Section 605(1 ){a), which gives the Crown a right of 
appeal against an acquittal in a trial court on any 
ground involving a question of law alone, does not 
offend ss. 7, 11 (e/), (/) and (ft) of the Charter. The 
words of s. 11 (ft), “if finally acquitted” and “if finally 
found guilty”, must be construed to mean after the 
appellate procedures have been completed , otherwise 
there would be no point or meaning in the word 
“finally”. 

Section 251 did not infringe the equality rights of 
women, abridge freedom of religion, or inflict cruel or 
unusual punishment. The section was not in pith and 
substance legislation for the protection of health and 
therefore within provincial competence but rather was 
validly enacted under the federal criminal law power. 
There was no merit to the arguments that s. 251 pur¬ 
ported to give powers to therapeutic abortion commit¬ 
tees exercised by county, district, and superior courts at 
the time of Confederation or that it delegated powers 
relating to criminal law to the provinces generally. No 
evidence supported the defence of necessity. 


Per Curiam: In a trial before judge and jury, the 
judge’s role is to state the law and the jury’s role is to 
apply that law to the facts of the case. To encourage a 
jury to ignore a law it does not like could not only lead 
to gross inequities but could also irresponsibly disturb 
the balance of the criminal law system. It was quite 
simply wrong to say to the jury that if they did not like 
the law they need not enforce it. Such practice, if 
commonly adopted, would undermine and place at risk 
the whole jury system. 


etait possible de le faire . De par sa nature meme, ee 
critere sous-entend que c’est au Parlement qu’il incombe 
de definir le moyen de defense et, ce faisant, de preciser 
les conditions a remplir pour pouvoir l’invoquer. L’alle- 
a gation de l’inequite dans la procedure n’est pas justifiee 
par la pretention qu’un bon nombre de femmes desireu- 
ses d’obtenir un avortement n’ont pas pu l’obtenir au 
Canada parce que le par. 251(4) ne repond pas a ce 
besoin. Ce mecanisme a ete considere comme suffisant 
b pour traiter le type d’avortement envisage par le Parle¬ 
ment. L’inefficacite du regime administratif est princi- 
palement due a des facteurs etrangers a la loi, savoir la 
demande generale d’avortements en depit des disposi¬ 
tions de l’art. 251. Un tribunal ne peut, pour ce motif, 

invalider une disposition legislative. 
c 

L’alinea 605(1 )a), qui habilite le ministere public a 
interjeter appel contre un verdict d’acquittement pro- 
nonce en premiere instance pour tout motif comportant 
une question de droit seulement n’est pas contraire a 
d 1’art. 7 et aux al. 11 d), f) et ft) de la Charte. Les 
expressions «definitivement acquitte» et odefinitiverftent 
declare coupable» employees a Pal. lift) doivent s’inter- 
preter comme signifiant apres que toutes les procedures 
d’appel sont terminees , sinon le mot «definitivement» 
e serait inutile ou denue de tout sens. 

L’article 251 du Code criminel ne porte pas atteinte 
aux droits des femmes a l’egalite, ni a la liberte de 
religion et n’inflige pas non plus une peine cruelle et 
y inusitee. L’article ne vise pas, de par son caractere 
veritable, la sante, reinvent done de la competence pro¬ 
vinciate, mais il a ete validement adopte en vertu de la 
competence federate en matiere criminelle. Les argu¬ 
ments voulant que Part. 251 ait pour effet d’investir les 
comites de l’avortement therapeutique de pouvoirs exer- 
8 ces, a l’epoque de la Confederation, par les cours de 
comte et de district et les cours superieures et qu’il 
delegue aux provinces en general des pouvoirs en 
matiere de droit criminel sont mal fondes. Aucun ele¬ 
ment de preuve ne justifie le moyen de defense de 
A necessite. 

La Cour: Au cours d’un proces devant juge et jury, le 
role du juge est d’enoncer les regies de droit, et le role 
du jury de l’appliquer aux faits de l’espece. Encourager 
i le jury a ignorer une regie de droit qu’il n’aime pas 
pourrait non seulement entrainer de graves inequites, 
mais pourrait aussi perturber de faqon irresponsable 
Pequilibre du systeme de justice criminelle. II etait 
absolument errone de dire au jury que, s’il n’aime pas la 
j regie de droit, il n’a pas besoin de l’appliquer. Une telle 
pratique, communement adoptee, minerait et mettrait 
en danger tout le systeme des proces par jury. 
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Application of Section 7 of the Charter” (1983), 13 
Man L.J. 455. 


APPEAL from a judgment of the Ontario Court 
of Appeal (1985), 52 O.R. (2d) 353, 22 D.L.R. 
(4th) 641, 22 C.C.C. (3d) 353, 48 C.R. (3d) 1, 17 
C.R.R. 223, setting aside an acquittal found by 
Parker A.C.J.H.C. sitting with jury (1984), 47 
O.R. (2d) 353, 12 D.L.R. (4th) 502, 14 C.C.C. 
(3d) 258, 41 C.R. (3d) 193, 11 C.R.R. 116. 
Appeal allowed and acquittals restored, McIntyre 
and La Forest JJ. dissenting. The first constitu¬ 
tional question should be answered in the affirma¬ 
tive as regards s. 7 and the second in the negative 
as regards s. 7. The third, fourth and fifth consti¬ 
tutional questions should be answered in the nega¬ 
tive. The sixth constitutional question should be 
answered in the negative with respect to s. 605 of 
the Criminal Code and should not be answered as 
regards s. 610(3). The seventh constitutional ques¬ 
tion should not be answered. 


Morris Manning, Q.C ., and Paul B. Schabas, 
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Bonnie J. Wien and W. James Blacklock, for 
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Edward R. Sojonky, Q.C., and Marilyn Doering 
Steffen, for the intervener. 


Abortion Services in Ontario (Powell Report). 
Toronto: Ministry of Health, 1987. 

Organization of American States. Inter-American Spe¬ 
cialized Conference on Human Rights. “American 
Convention on Human Rights,” Doc. 65 (English) 
a Rev. 1 Corr. 2, January 7, 1970. Original: Spanish. 
OAS Official Records, OEA/Ser.K/xvl/1.1 (English). 
Sumner, L. W. Abortion and Moral Theory. Princeton: 

Princeton University Press, 1981. 

Tribe, Lawrence H. American Constitutional Law. 
b Mineola, N.Y.: Foundation Press, 1978. 

Tyler, Carl W., Jr. et al. «Second Trimester Induced 
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Application of Section 7 of the Charter” (1983), 13 
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POURVOI contre un arret de la Cour d’appel 
de l’Ontario (1985), 52 O.R. (2d) 353, 22 D.L.R. 
(4th) 641, 22 C.C.C. (3d) 353, 48 C.R. (3d) 1, 17 
C.R.R. 223, qui a infirme un acquittement pro¬ 
nonce par le juge en chef adjoint Parker de la 
£ Haute Cour siegeant avec jury (1984), 47 O.R. 
(2d) 353, 12 D.L.R. (4th) 502, 14 C.C.C. (3d) 
258, 41 C.R. (3d) 193, 11 C.R.R. 116. Le pourvoi 
est accueilli et les acquittements sont retablis; les 
f juges McIntyre et La Forest sont dissidents. La 
premiere question constitutionnelle reqoit une 
reponse affirmative en ce qui concerne l’art. 7 et la 
deuxieme question une reponse negative en ce qui 
concerne l’art. 7. Les troisieme, quatrieme et cin- 
g quieme questions re^oivent une reponse negative. 
La sixieme question reqoit une reponse negative en 
ce qui concerne Tart. 605 du Code criminel et 
aucune reponse en ce qui concerne Part. 610(3). II 
n’est pas necessaire de repondre a la septieme 
h question. 

Morris Manning, c.r., et Paul B. Schabas, pour 

les appelants. 
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Bonnie J. Wien et W. James Blacklock, pour 
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J Edward R. Sojonky, c.r., et Marilyn Doering 
Steffen, pour 1’intervenant. 
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The judgment of Dickson C.J. and Lamer J. was 
delivered by 

The Chief Justice —The principal issue raised 
by this appeal is whether the abortion provisions of « 
the Criminal Code , R.S.C. 1970, c. C-34, infringe 
the “right to life, liberty and security of the person 
and the right not to be deprived thereof except in 
accordance with the principles of fundamental jus¬ 
tice” as formulated in s. 7 of the Canadian Chart- b 
er of Rights and Freedoms. The appellants, Dr. 
Henry Morgentaler, Dr. Leslie Frank Smoling and 
Dr. Robert Scott, have raised thirteen distinct 
grounds of appeal. During oral submissions, how- 
ever, it became apparent that the primary focus of 
the case was upon the s. 7 argument. It is submit¬ 
ted by the appellants that s. 251 of the Criminal 
Code contravenes s. 7 of the Canadian Charter of 
Rights and Freedoms and that s. 251 should be d 
struck down. Counsel for the Crown admitted 
during the course of her submissions that s. 7 of 
the Charter was indeed “the key” to the entire 
appeal. As for the remaining grounds of appeal, 
only a few brief comments are necessary. First of e 
all, I agree with the disposition made by the Court 
of Appeal of the non -Charter issues, many of 
which have already been adequately dealt with in 
earlier cases by this Court. I am also of the view 
that the arguments concerning the alleged invalidi- • 
ty of s. 605 under ss. 7 and 11 of the Charter are 
unfounded. In view of my resolution of the s. 7 
issue, it will not be necessary for me to address the 
appellants’ other Charter arguments and I express- g 
ly refrain from commenting upon their merits. 


During argument before this Court, counsel for h 
the Crown emphasized repeatedly that it is not the 
role of the judiciary in Canada to evaluate the 
wisdom of legislation enacted by our democratical¬ 
ly elected representatives, or to second-guess dif¬ 
ficult policy choices that confront all governments. ' 
In Morgentaler v. The Queen , [1976] 1 S.C.R. 
616, at p. 671, [hereinafter “Morgentaler (1975)”] 

I stressed that the Court had “not been called 
upon to decide, or even to enter, the loud and . 
continuous public debate on abortion.” Eleven 
years later, the controversy persists, and it remains 


Version franqaise du jugement du juge en chef 
Dickson et du juge Lamer rendu par 

Le Juge en chef —Ce pourvoi vise principale- 
ment a determiner si les dispositions du Code 
criminel , S.R.C. 1970, chap. C-34, sur l’avorte- 
ment enfreignent le «droit [de chacun] a la vie, a la 
liberte et a la securite de sa personne», vu qu’«il ne 
peut etre porte atteinte a ce droit qu’en conformite 
avec les principes de justice fondamentale», selon 
la formulation de 1’art. 7 de la Charte canadienne 
des droits et libertes. Les appelants, le D r Henry 
Morgentaler, le D r Leslie Frank Smoling et le D r 
Robert Scott, font valoir treize moyens distincts de 
pourvoi. Au cours des plaidoiries cependant, il est 
devenu apparent que le litige porta it surtout sur 
l’argument tire de l’art. 7. Les appelants soutien- 
nent que Part. 251 du Code criminel, contrevient a 
l’art. 7 de la Charte canadienne des droits et 
libertes et qu’il doit etre invalide. Le substitut du 
procureur general a reconnu, au cours de sa plai- 
doirie, que 1’art. 7 de la Charte etait bel et bien «la 
cle» de tout le pourvoi. Quant aux moyens d’appel 
restant, il me suffit de faire un bref commentaire. 
Premierement, je suis d’accord avec les solutions 
apportees par la Cour d’appel aux questions en 
litige ne relevant pas de la Charte dont plusieurs 
ont deja fait l’objet de decisions de cette Cour. Je 
suis egalement d’avis que les arguments relatifs a 
la pretendue invalidity de Part. 605 en vertu des 
art. 7 et 11 de la Charte sont mal fondes. Vu la 
solution que j’apporte a la question soulevee par 
Part. 7, il ne me sera pas necessaire de statuer sur 
les autres arguments des appelants relatifs a la 
Charte et je m’abstiens done expressement de me 
prononcer sur leur fondement. 

Au cours des plaidoiries devant nous, le substitut 
du procureur general a rappele a plusieurs reprises 
que le pouvoir judiciaire au Canada n’a pas 
comme role d’evaluer la sagesse des lois edictees 
par nos deputes elus democratiquement, ni de 
reinterpreter les choix difficiles de politique aux- 
quels tous les gouvernements sont confrontes. Dans 
l’arret Morgentaler c. La Reine, [1976] 1 R.C.S. 
616, a la p. 671, [ci-apres Parret nMorgentaler 
(1975)*] j’ai souligne que la Cour “n’est pas 
appelee a trancher, ni meme a aborder, le debat 
public anime et constant sur Favortement”. Onze 
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true that this Court cannot presume to resolve all 
of the competing claims advanced in vigorous and 
healthy public debate. Courts and legislators in 
other democratic societies have reached completely 
contradictory decisions when asked to weigh the « 
competing values relevant to the abortion question. 
See, e.g., Roe v. Wade, 410 U.S. 113 (1973); 
Paton v. United Kingdom (1980), 3 E.H.R.R. 
(European Court of Human Rights); The Abor¬ 
tion Decision of the Federal Constitutional Court h 
— First Senate — of the Federal Republic of 
Germany, February 25, 1975, translated and 
reprinted in (1976), 9 John Marshall J. Prac. and 
Proc. 605; and the Abortion Act, 1967, 1967, c. 87 
(U.K.) 


But since 1975, and the first Morgentaler deci¬ 
sion, the Court has been given added responsibili¬ 
ties. I stated in Morgentaler (1975), at p. 671, 
that: 

The values we must accept for the purposes of this e 
appeal are those expressed by Parliament which holds 
the view that the desire of a woman to be relieved of her 
pregnancy is not, of itself, justification for performing 
an abortion. 

Although no doubt it is still fair to say that courts f 
are not the appropriate forum for articulating 
complex and controversial programmes of public 
policy, Canadian courts are now charged with the 
crucial obligation of ensuring that the legislative 
initiatives pursued by our Parliament and legisla¬ 
tures conform to the democratic values expressed 
in the Canadian Charter of Rights and Freedoms. 

As Justice McIntyre states in his reasons for judg¬ 
ment, at p. 138, “the task of the Court in this case h 
is not to solve nor seek to solve what might be 
called the abortion issue, but simply to measure 
the content of s. 251 against the Charter." It is in 
this latter sense that the current Morgentaler 
appeal differs from the one we heard a decade ago. 1 


I 

The Court stated the following constitutional 
questions: 


ans plus tard, la controverse fait toujours rage et il 
est tout aussi vrai que la Cour ne saurait pretendre 
concilier toutes les allegations contradictoires 
avancees dans le vigoureux et sain debat public 
ainsi suscite. Tant les tribunaux que les legis- 
lateurs, dans d’autres societes democratiques, sont 
arrives a des decisions entierement contradictoires 
lorsqu’il leur a ete demande de soupeser les valeurs 
que la question de l’avortement oppose. Voir, p.rr- 
ex., l’arret Roe v. Wade, 410 U.S. 1 13 (1973);o 
l’arret Paton c. Royaume-Uni (1980), 3 E.H.R.R.^? 
(Cour europeenne des droits de l’homme); Them 
Abortion Decision of the Federal Constitutional = 
Court — First Senate — of the Federal Republic [= 
of Germany, 25 fevrier 1975, traduit en anglais etO 
reedite dans (1976), 9 John Marshall J. Prac. andj§ 
Proc. 605; et VAbortion Act, 1967, 1967, chap. 87? 
(R.-U.) 

Mais depuis 1975, et le premier arret Morgen¬ 
taler, la Cour s’est vue confier des responsabilites 
additionnelles. Je disais dans l’arret Morgentaler 
(1975), a la p. 671: 

Les valeurs que nous devons accepter aux fins du pour- 
voi sont celles qu’a proclamees le Parlement, qui s’en 
tient a l’opinion que le desir d’une femme d’etre soula- 
gee de sa grossesse ne justifie pas en soi l’avortement. 

Quoiqu’on puisse toujours sans aucun doute 
affirmer que les tribunaux ne sont pas le lieu ou 
doivent s’elaborer les politiques generates com¬ 
plexes et controversees, les tribunaux canadiens se 
voient neanmoins confier aujourd’hui l’obligation 
cruciale de veiller a ce que les initiatives legisla¬ 
tives de notre Parlement et de nos legislatures se 
conforment aux valeurs democratiques qu’exprime 
la Charte canadienne des droits et libertes. 
Comme le dit le juge McIntyre dans ses motifs, a 
la p. 138 “notre tache en l’espece consiste non pas 
a resoudre ni a tenter de resoudre ce qu’on pour- 
rait appeler la question de l’avortement, mais sim- 
plement a examiner le contenu de l’art. 251 en 
fonction de la Charte.” C’est en ce dernier sens 
que le present pourvoi differe de celui dont nous 
etions saisis voici une decennie. 

I 

La Cour a formule les questions constitutionnel- 
les suivantes: 
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1. Does section 251 of the Criminal Code of Canada 
infringe or deny the rights and freedoms guaranteed 
by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms'! 

2. If section 251 of the Criminal Code of Canada a 
infringes or denies the rights and freedoms guaran¬ 
teed by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms , is s. 251 justified by 

s. 1 of the Canadian Charter of Rights and Freedoms 
and therefore not inconsistent with the Constitution h 
Act, 19821 

3. Is section 251 of the Criminal Code of Canada ultra 
vires the Parliament of Canada? 

4. Does section 251 of the Criminal Code of Canada 

violate s. 96 of the Constitution Act, 18672 c 

5. Does section 251 of the Criminal Code of Canada 

unlawfully delegate federal criminal power to provin¬ 
cial Ministers of Health or Therapeutic Abortion 
Committees, and in doing so, has the Federal Govern¬ 
ment abdicated its authority in this area? ^ 

6. Do sections 605 and 610(3) of the Criminal Code of 

Canada infringe or deny the rights and freedoms 
guaranteed by ss. 7, ll(tf), 11 (/), 11 (A) and 24(1) of 
the Canadian Charter of Rights and Freedoms ? e 

7. If sections 605 and 610(3) of the Criminal Code of 
Canada infringe or deny the rights and freedoms 
guaranteed by ss. 7, 11 (if) 11 (/), 11 (ft) and 24(1) of 
the Canadian Charter of Rights and Freedoms, are 
ss. 605 and 610(3) justified by s. 1 of the Canadian j- 
Charter of Rights and Freedoms and therefore not 
inconsistent with the Constitution Act, 19827 

The Attorney General of Canada intervened to 
support the respondent Crown. 

II 

Relevant Statutory and Constitutional Provisions 

Criminal Code 

251. (1) Every one who, with intent to procure the 
miscarriage of a female person, whether or not she is 
pregnant, uses any means for the purpose of carrying 
out his intention is guilty of an indictable offence and is 
liable to imprisonment for life. 

(2) Every female person who, being pregnant, with 
intent to procure her own miscarriage, uses any means 
or permits any means to be used for the purpose of 
carrying out her intention is guilty of an indictable 
offence and is liable to imprisonment for two years. 

(3) In this section, “means” includes 


1. L’article 251 du Code criminel du Canada porte-t-il 
atteinte aux droits et aux libertes garantis par Pal. 2 a) 
et les art. 7, 12, 15, 27 et 28 de la Charte canadienne 
des droits et libertes ? 

2. Si Particle 251 du Code criminel du Canada porte 
atteinte aux droits et aux libertes garantis par l’al. 2a) 
et les art. 7, 12, 15, 27 et 28 de la Charte canadienne 
des droits et libertes, est-il justifie par Particle pre¬ 
mier de la Charte canadienne des droits et libertes et 
done compatible avec la Loi constitutionnelle de 
19827 

3. L’article 251 du Code criminel du Canada excede-t-il 
les pouvoirs du Parlement du Canada? 

4. L’article 251 du Code criminel du Canada viole-t-il 
Part. 96 de la Loi constitutionnelle de 18677 

5. L’article 251 du Code criminel du Canada delegue- 
t-il illegalement la competence federale en matiere 
criminelle aux ministres de la Sante provinciaux ou 
aux comites de Pavortement therapeutique et, ce fai- 
sant, le gouvernement federal a-t-il abdique son auto¬ 
rite dans ce domaine? 

6. L’article 605 et le par. 610(3) du Code criminel du 
Canada portent-ils atteinte aux droits et aux libertes 
garantis par Part. 7, les al. 1 laQ, 11/), 11 h) et le par. 
24(1) de la Charte canadienne des droits et libertes7 

7. Si l’article 605 et le par. 610(3) du Code criminel du 
Canada portent atteinte aux droits et aux libertes 
garantis par Part. 7, les al. 11 d), 11/), ll/i) et le par. 
24(1) de la Charte canadienne des droits et libertes, 
sont-ils justifies par Particle premier de la Charte 
canadienne des droits et libertes et done compatibles 
avec la Loi constitutionnelle de 19827 

Le procureur general du Canada est intervenu en 
faveur du ministere public intime. 

II 

Les dispositions legislatives et constitutionnelles 

pertinentes 

h Code criminel 

251. (1) Est coupable d’un acte criminel et passible de 
Femprisonnement a perpetuite, quiconque, avec l’inten- 
tion de procurer Pavortement d’une personne du sexe 
. feminin, qu’elle soit enceinte ou non, emploie quelque 
1 moyen pour realiser son intention. 

(2) Est coupable d’un acte criminel et passible d’un 
emprisonnement de deux ans, toute personne du sexe 
feminin qui, etant enceinte, avec [’intention d’obtenir son 

. propre avortement, emploie, ou permet que soit employe 
1 quelque moyen pour realiser son intention. 

(3) Au present article, l’expression «moyen» comprend 
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(a) the administration of a drug or other noxious 
thing, 

( b ) the use of an instrument, and 

(c) manipulation of any kind. 

(4) Subsections (1) and (2) do not apply to “ 

(a) a qualified medical practitioner, other than a 
member of a therapeutic abortion committee for any 
hospital, who in good faith uses in an accredited or 
approved hospital any means for the purpose of carry¬ 
ing out his intention to procure the miscarriage of a b 
female person, or 

( b ) a female person who, being pregnant, permits a 
qualified medical practitioner to use in an accredited 
or approved hospital any means described in para¬ 
graph (a) for the purpose of carrying out her intention c 
to procure her own miscarriage, 

if, before the use of those means, the therapeutic abor¬ 
tion committee for that accredited or approved hospital, 
by a majority of the members of the committee and at a 
meeting of the committee at which the case of such t! 
female person has been reviewed, 

(c) has by certificate in writing stated that in its 
opinion the continuation of the pregnancy of such 
female person would or would be likely to endanger 
her life or health, and 

(i d ) has caused a copy of such certificate to be given to 
the qualified medical practitioner. 

(5) The Minister of Health of a province may by y 
order 

(a) require a therapeutic abortion committee for any 
hospital in that province, or any member thereof, to 
furnish to him a copy of any certificate described in 
paragraph (4)(e) issued, by that committee, together 
with such other information relating to the circum¬ 
stances surrounding the issue of that certificate as he 
may require, or 

( b ) require a medical practitioner who, in that prov¬ 
ince, has procured the miscarriage of any female h 
person named in a certificate described in paragraph 

(4) (c), to furnish to him a copy of that certificate, 
together with such other information relating to the 
procuring of the miscarriage as he may require. 

(6) For the purposes of subsections (4) and (5) and ( - 
this subsection 

“accredited hospital” means a hospital accredited 
by the Canadian Council on Hospital Accreditation 


a) 1’administration d’une drogue ou autre substance 
deletere, 

b ) l’emploi d’un instrument, et 

c) toute manipulation. 

(4) Les paragraphes (1) et (2) ne s’appliquent pas 

a) a un medecin qualifie, autre qu’un membre d’un 
comite de l’avortement therapeutique de quelque 
hopital, qui emploie de bonne foi, dans un hopital 
accredite ou approuve, quelque moyen pour realiserj^ 
son intention de procurer l’avortement d’une personneO 
du sexe feminin, ou 

b) a une personne du sexe feminin qui, etant enceinte,§ 
permet a un medecin qualifie d’employer, dans un= 
hopital accredite ou approuve, quelque moyen men-c 
tionne a l’alinea a) aux fins de realiser son intentionQ 
d’obtenir son propre avortement, 

si, avant que ces moyens ne soient employes, le comite^ 
de l’avortement therapeutique de cet hopital accredite 
ou approuve, par decision de la majorite des membres du 
comite et lors d’une reunion du comite au cours de 
laquelle le cas de cette personne du sexe feminin a ete 
examine, 

c ) a declare par certificat qu’a son avis la continuation 
de la grossesse de cette personne du sexe feminin 
mettrait ou mettrait probablement en danger la vie ou 
la sante de cette derniere, et 

d) a fait remettre une copie de ce certificat au mede¬ 
cin qualifie. 

(5) Le ministre de la Sante d’une province peut, par 
ordonnance, 

a) requerir un comite de 1’avortement therapeutique 
de quelque hopital, dans cette province, ou un 
membre de ce comite, de lui fournir une copie d’un 
certificat mentionne a l’alinea (4)e) emis par ce 
comite, ainsi que les autres renseignements qu’il peut 
exiger au sujet des circonstances entourant remission 
de ce certificat, ou 

b) requerir un medecin qui, dans cette province, a 
procure l’avortement d’une personne de sexe feminin 
nominee dans un certificat mentionne a l’alinea (4)c), 
de lui fournir une copie de ce certificat, ainsi que les 
autres renseignements qu’il peut exiger au sujet de 
l’obtention de l’avortement. 

(6) Aux fins des paragraphes (4) et (5) et du present 
paragraphe, 

«comite de l’avortement therapeutique” d’un hopi¬ 
tal designe un comite forme d’au moins trois mem¬ 
bres qui sont tous des medecins qualifies, nomme 
par le conseil de cet hopital pour examiner et 
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in which diagnostic services and medical, surgical 
and obstetrical treatment are provided; 

“approved hospital” means a hospital in a province 
approved for the purposes of this section by the 
Minister of Health of that province; 


“board” means the board of governors, manage¬ 
ment or directors, or the trustees, commission or 
other person or group of persons having the control 
'and management of an accredited or approved 
hospital; b 

“Minister of Health” means 
( 0 ) in the Provinces of Ontario; Quebec, New 
Brunswick, Manitoba, Newfoundland and Prince 
Edward Island, the Minister of Health, 

c 

(fl.l) in the Province of Alberta, the Minister of 
Hospitals and Medical Care, 

( b ) in the Province of British Columbia, the 

Minister of Health Services and Hospital 
Insurance, d 

(c) in the Provinces of Nova Scotia and Sas¬ 
katchewan, the Minister of Public Health, and 

(d) in the Yukon Territory and the Northwest 
Territories, the Minister of National Health and e 
Welfare; 

“qualified medical practitioner” means a person 
entitled to engage in the practice of medicine under 
the laws of the province in which the hospital / 
referred to in subsection (4) is situated; 

“therapeutic abortion committee” for any hospital 
means a committee, comprised of not less than 
three members each of whom is a qualified medical 
practitioner, appointed by the board of that hospital g 
for the purpose of considering and determining 
questions relating to terminations of pregnancy 
within that hospital. 

(7) Nothing in subsection (4) shall be construed as 
making unnecessary the obtaining of any authorization 
or consent that is or may be required, otherwise than 
under this Act, before any means are used for the 
purpose of carrying out an intention to procure the 
miscarriage of a female person. 

The Canadian Charter of Rights and Freedoms 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 


decider les questions relatives aux arrets de gros- 
sesse dans cet hopital; 

«conseil» designe le conseil des gouverneurs, le con- 
seil de direction ou le conseil d’administration ou 
les trustees, la commission ou une autre personne 
ou un autre groupe de personnes ayant le controle 
et la direction d’un hopital accredite ou approuve; 
«hopital accredite* designe un hopital accredite par 
le Conseil canadien d’accreditation des hopitaux, 
dans lequel sont fournis des services de diagnostic et 
des traitements medicaux, chirurgicaux et obstetri- 
caux; 

«hopital approuve* designe un hopital approuve aux 
fins du present article par le ministre de la Sante de 
la province ou il se trouve; 

«medecin qualifie* designe une personne qui a le 
droit d’exercer la medecine en vertu des lois de la 
province dans laquelle est situe l’hopital mentionne 
au paragraphe (4); 

«ministre de la Sante* designe 

a) dans la province d’Ontario, de Quebec, du Nou- 
veau-Brunswick, du Manitoba, de Terre-Neuve et 
de lTle-du-Prince-Edouard, le ministre de la Sante; 
ml) dans la province d’Alberta, le ministre de la 
Sante (hopitaux et assurance-maladie); 

b ) dans la province de Colombie-Britannique, le 
ministre des Services de sante et de l’assurance-hos- 
pitalisation, 

c) dans les provinces de Nouvelle-Ecosse et de 
Saskatchewan, le ministre de la Sante publique, et, 

d) dans le territoire du Yukon et les territoires du 
Nord-Ouest, le ministre de la Sante nationale et du 
Bien-etre social. 


(7) Rien au paragraphe (4) ne doit s’interpreter de 
maniere a faire disparaitre la necessite d’obtenir une 
autorisation ou un consentement qui est ou peut etre 
requis, autrement qu’en vertu de la presente loi, avant 
l’emploi de moyens destines a realiser une intention de 
. procurer l’avortement d’une personne du sexe feminin. 

La Charte canadienne des droits et libertes 

1. La Charte canadienne des droits et libertes garan- 
tit les droits et libertes qui y sont enonces. Ils ne peuvent 
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only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society. 


7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental 
justice. 


Ill 

Procedural History 

The three appellants are all duly qualified medi¬ 
cal practitioners who together set up a clinic in 
Toronto to perform abortions upon women who 
had not obtained a certificate from a therapeutic 
abortion committee of an accredited or approved 
hospital as required by s. 251(4). The doctors had 
made public statements questioning the wisdom of 
the abortion laws in Canada and asserting that a 
woman has an unfettered right to choose whether 
or not an abortion is appropriate in her individual 
circumstances. 

Indictments were preferred against the appel¬ 
lants charging that they conspired with each other 
between November 1982 and July 1983 with 
intent to procure the miscarriage of female per¬ 
sons, using an induced suction technique to carry 
out that intent, contrary to s. 423(1 )(d) and s. 
251(1) of the Criminal Code. 

Counsel for the appellants moved to quash the 
indictment or to stay the proceedings before pleas 
were entered on the grounds that s. 251 of the 
Criminal Code was ultra vires the Parliament of 
Canada, infringed ss. 2(a), 7 and 12 of the Chart¬ 
er, and was inconsistent with s. [(b) of the 
Canadian Bill of Rights. The trial judge, Parker 
A.C.J.H.C., dismissed the motion, and an appeal 
to the Ontario Court of Appeal was dismissed. The 
trial proceeded before Parker A.C.J.H.C. and a 
jury, and the three accused were acquitted. The 
Crown appealed the acquittal to the Court of 


etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe libre et 
democratique. 

a ... 

7. Chacun a droit a la vie, a la liberte et a la securite 
de sa personne; il ne peut etre porte atteinte a ce droit 
qu’en conformite avec les principes de justice * 
tale. 


Ill 

c 

La procedure 

Les trois appelants sont des medecins dument 
qualifies; ensemble, ils ont ouvert une clinique, a 
Toronto, pour pratiquer des avortements sur des 
femmes qui n’avaient pas obtenu le ccrtificat du 
comite de l’avortement therapeutique d’un hopital 
accredite ou approuve requis par le par. 251(4). 
Les medecins ont fait des declarations publiques 
e dans lesquelles ils ont mis en doute la sagesse de la 
legislation canadienne sur l’avortement et ont 
affirme qu’une femme a le droit souverain de 
decider si un avortement s’impose ou non dans sa 
situation personnels. 

/ 

Des actes d’accusation en bonne et due forme 
inculpent les appelants d’avoir complote, les uns 
avec les autres, entre novembre 1982 et juillet 
1983, avec 1’intention de provoquer l’avortement 
g de personnes du sexe feminin, en employant la 
technique de Inspiration pour realiser cette inten¬ 
tion, infractions prevues a l’al. 423(1 )d) et au par. 
251(1) du Code criminel. 

h L’avocat des appelants a demande l’annulation 
de l’acte d’accusation ou la suspension des poursui- 
tes avant meme d’inscrire les plaidoyers, pour le 
motif que l’art. 251 du Code criminel excederait 
les pouvoirs du Parlement du Canada, enfreindrait 
' l’al. 2a) et les art. 7 et 12 de la Charte et entrerait 
en conflit avec l’al. 1 b) de la Declaration cana¬ 
dienne des droits. Le juge de premiere instance, le 
juge Parker, juge en chef adjoint de la Haute 
. Cour, a rejete la requete et l’appel interjete a la 
Cour d’appel de l’Ontario a aussi ete rejete. Le 
proces s’est poursuivi devant le juge Parker et un 
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Appeal and the appellants filed a cross-appeal. 
The Court of Appeal allowed the appeal, set aside 
the verdict of acquittal and ordered a new trial. 
The Court held that the cross-appeal related to 
issues already raised in the appeal, and the issues 
were therefore examined as part of the appeal. 


IV 

Section 7 of the Charter 

In his submissions, counsel for the appellants 
argued that the Court should recognize a very 
wide ambit for the rights protected under s. 7 of 
the Charter. Basing his argument largely on 
American constitutional theories and authorities, 
Mr. Manning submitted that the right to “life, 
liberty and security of the person” is a wide-rang¬ 
ing right to control one’s own life and to promote 
one’s individual autonomy. The right would there¬ 
fore include a right to privacy and a right to make 
unfettered decisions about one’s own life. 

In my opinion, it is neither necessary nor wise in 
this appeal to explore the broadest implications of 
s. 7 as counsel would wish us to do. I prefer to rest 
my conclusions on a narrower analysis than that 
put forward on behalf of the appellants. I do not 
think it would be appropriate to attempt an all- 
encompassing explication of so important a provi¬ 
sion as s. 7 so early in the history of Charter 
interpretation. The Court should be presented with 
a wide variety of claims and factual situations 
before articulating the full range of s. 7 rights. I 
will therefore limit my comments to some interpre¬ 
tive principles already set down by the Court and 
to an analysis of only two aspects of s. 7, the right 
to “security of the person” and “the principles of 
fundamental justice”. 


A. Interpreting s. 7 

The goal of Charter interpretation is to secure 
for all people “the full benefit of the Charter's 
protection”: R. v. Big M Drug Mart Ltd., [1985] 1 
S.C.R. 295, at p. 344. To attain that goal, this 


jury et les trois accuses ont ete acquittes. Le 
ministere public a interjete appel de l’acquittement 
a la Cour d’appel et les appelants ont forme un 
appel incident. La Cour d’appel a accueilli l’appel, 
a annule le verdict d’acquittement et ordonne un 
nouveau proces. La Cour a juge que l’appel inci¬ 
dent se rapportait a des points deja souleves par 
l’appel principal, qui ont done ete etudies dans le 

cadre de ce dernier. 
b 


IV 


L’article 7 de la Charte 


Selon la these de l’avocat des appelants, la Cour 
devrait accorder une portee tres large aux droits 
garantis par l’art. 7 de la Charte. Se fondant 
largement sur la doctrine et la jurisprudence cons- 
d titutionnelles americaines, M' Manning a fait 
valoir que le droit de chacun a «la vie, a la liberte 
et a la securite de sa personne* est un droit tres 
large d’assumer sa destinee et de promouvoir son 
autonomie individuelle, Ce droit inclurait done le 
e droit a la vie privee et celui de decider souveraine- 
ment de tout ce qui touche a sa vie personnels. 


A mon avis, il n’est ni necessaire ni sage, dans le 
cadre de ce pourvoi, d’explorer les repercussions 
f les plus larges que pourrait avoir l’art. 7, comme 
l’avocat le voudrait. Je prefere fonder mes conclu¬ 
sions sur une analyse plus etroite que celle avancee 
au nom des appelants. Je ne pense pas qu’il soit 
opportun de tenter d’arriver a une explication 
g exhaustive d’une disposition aussi importante que 
l’art. 7 si tot dans 1’histoire de l’interpretation de la 
Charte. La Cour devra etre saisie d’un large even- 
tail d’especes avant de pouvoir brosser un tableau 
h complet des droits vises par l’art. 7. Je limiterai 
done mes commentaires a certains principes inter- 
pretatifs deja enonces par la Cour et a une analyse 
de seulement deux aspects de l’art. 7, le droit de 
chacun a «la securite de sa personne* et «les princi- 
‘ pes de justice fondamentale». 


j 


A. L’interpretation de l’art. 7 

L’interpretation de la Charte doit viser a faire 
en sorte que tous «beneficient pleinement de la 
protection accordee par la Charter. R. c. Big M 
Drug Mart Ltd., [1985] 1 R.C.S. 295, a la p. 344. 
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Court has held consistently that the proper tech¬ 
nique for the interpretation of Charter provisions 
is to pursue a “purposive” analysis of the right 
guaranteed. A right recognized in the Charter is 
“to be understood, in other words, in the light of 
the interests it was meant to protect”: R. v. Big M 
Drug Mart Ltd., at p. 344. (See also Hunter v. 
Southam Inc., [1984] 2 S.C.R. 145; and R. v. 
Therens , [1985] 1 S.C.R. 613.) 


In Singh v. Minister of Employment and Immi¬ 
gration, [1985] 1 S.C.R. 177, at p. 204, Justice 
Wilson emphasized that there are three distinct 
elements to the s. 7 right, that “life, liberty, and 
security of the person” are independent interests, 
each of which must be given independent signifi¬ 
cance by the Court (p. 205). This interpretation 
was adopted by a majority of the Court, per 
Justice Lamer, in Re B.C. Motor Vehicle Act, 
[1985] 2 S.C.R. 486, at p. 500. It is therefore 
possible to treat only one aspect of the first part of 
s. 7 before determining whether any infringement 
of that interest accords with the principles of 
fundamental justice. (See Singh, Re B.C. Motor 
Vehicle Act, and R. v. Jones, [1986] 2 S.C.R. 
284.) 

With respect to the second part of s. 7, in early 
academic commentary one of the principal con¬ 
cerns was whether the reference to “principles of 
fundamental justice” enables the courts to review 
the substance of legislation. (See, e.g., Whyte, 
“Fundamental Justice: The Scope and Application 
of Section 7 of the Charter” (1983), 13 Man. L.J. 
455, and Garant, “Fundamental Freedoms and 
Natural Justice” in W. S. Tarnopolsky and G.-A. 
Beaudoin, The Canadian Charter of Rights and 
Freedoms: Commentary (1982).) In Re B.C. 
Motor Vehicle Act, Lamer J. noted at p. 497 that 
any attempt to draw a sharp line between proce¬ 
dure and substance would be ill-conceived. He 
suggested further that it would not be beneficial in 
Canada to allow a debate which is rooted in 
United States constitutional dilemmas to shape 
our interpretation of s. 7 (p. 498): 


Pour atteindre ce but, il faut recourir, selon la 
jurisprudence constante de la Cour, a la technique 
d’interpretation des dispositions de la Charte qui 
consiste a proceder a une analyse de «Pobjet vise* 
a par le droit garanti. Les droits reconnus par la 
Charte doivent “en d’autres termes . . . s’interpret- 
er en fonction des interets qu’ils visent a proteger”: 
l’arret R. c. Big M Drug Mart Ltd., a la p. 344^ 
(Voir aussi les arrets Hunter c. Southam Inc., 
b [1984] 2 R.C.S. 145 et R. c. Therens, [1985] 1 

R.C.S. 613.) o 

cr> 

Dans l’arret Singh c. Ministre de I’Emploi et dV. 
1'Immigration , [1985] 1 R.C.S. 177, a la p. 204, 
c juge Wilson souligne que le droit confere par ParfP 
7 comporte trois elements distincts, que «la vie, laS 
liberte et la securite de sa personne» sont trois 
interets independants auxquels la Cour doit res- 
pectivement donner un sens independant (a la p. 
205). La Cour, a la majorite, a adoptd cette inter¬ 
pretation, voir le juge Lamer, dans le Renvoi: 
Motor Vehicle Act de la C.-B., [1985] 2 R.C.S. 
486, a la p, 500. II est done possible de ne trailer 
e qu’un seul aspect du premier volet de Part. 7 avant 
de rechercher si une violation de cet interet Con¬ 
corde avec les principes de justice fondamentale. 
(Voir les arrets Singh, Renvoi: Motor Vehicle Act 
f de la C.-B. et R. c. Jones, [1986] 2 R.C.S. 284.) 

Quant a la seconde clause de Part. 7, dans les 
premieres analyses de doctrine, on s’est principale- 
ment interesse a la question de savoir si la refe- 
g rence aux «principes de justice fondamentale# 
permet aux tribunaux d’examiner le fond de la 
legislation. (Voir, par ex., Whyte, «Fundamental 
Justice: The Scope and Application of Section 7 of 
the Charter# (1983), 13 Man. L.J. 455, et Garant, 
h «Libertes fondamentales et justice naturelle* dans 
W. S. Tarnopolsky et G.-A. Beaudoin, Charte 
canadienne des droits et libertes (1982).) Dans le 
Renvoi: Motor Vehicle Act de la C.-B., le juge 
. Lamer constate, a la p. 497, qu’il serait imprudent 
de tenter de confiner dans des limites precises la 
procedure, d’une part, et le fond, de l’autre. II 
laisse aussi entendre qu’il n’y aurait pas avantage 
au Canada a laisser ce debat, dont la source reside 
j dans les dilemmes constitutionnels des Etats-Unis, 
faqonner notre interpretation de Part. 7 (a. la p. 
498): 
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We would, in my view, do our own Constitution a 
disservice to simply allow the American debate to define 
the issue for us, all the while ignoring the truly funda¬ 
mental structural differences between the two constitu¬ 
tions. 



Lamer J. went on to hold that the principles of 
fundamental justice referred to in s. 7 can relate 
both to procedure and to substance, depending 
upon the circumstances presented before the 
Court. 

I have no doubt that s. 7 does impose upon 
courts the duty to review the substance of legisla¬ 
tion once it has been determined that the legisla¬ 
tion infringes an individual’s right to “life, liberty 
and security of the person”. The section states 
clearly that those interests may only be impaired if 
the principles of fundamental justice are respected. 
Lamer J. emphasized, however, that the courts 
should avoid “adjudication of the merits of public 
policy” (p. 499). In the present case, I do not 
believe that it is necessary for the Court to tread 
the fine line between substantive review and the 
adjudication of public policy. As in the Singh case, 
it will be sufficient to investigate whether or not 
the impugned legislative provisions meet the proce¬ 
dural standards of fundamental justice. First it is 
necessary to determine whether s. 251 of the 
Criminal Code impairs the security of the person. 


A mon avis, nous rendrions un mauvais service a notre 
propre Constitution en permettant simplement que le 
debat americain definisse la question pour nous, tout en 
ignorant les differences de structure vraiment fonda- 
mentales entre les deux constitutions. 


Le juge Lamer poursuit en disant que les principes 
de justice fondamentale mentionnes a Tart. 7 peu- 
vent se rapporter tant a la procedure qu’au fond, 
selon les faits dont la Cour est saisie. 


J’estime sans aucun doute que l’art. 7 impose 
aux tribunaux le devoir d’examiner, au fond, des 
textes legislates une fois qu’il a ete juge qu’ils 
c enfreignent le droit de l’individu a «la vie, a la 
liberte et a la securite de sa personne». L’article dit 
clairement qu’il ne peut etre porte atteinte a ces 
interets que si les principes de justice fondamen- 
d tale sont respectes. Le juge Lamer souligne nean- 
rnoins que les tribunaux devraient eviter «de se 
prononcer sur le bien-fonde de politiques genera¬ 
tes* (a la p. 499). En l’espece, je ne crois pas qu’il 
soit necessaire que la Cour touche a l’equilibre 
e fragile entre examen du fond et decision de politi¬ 
ques generates. Comme dans 1’affaire Singh, il 
suffit de rechercher si oui ou non les dispositions 
legislatives contestees repondent aux normes pro- 
cedurales de la justice fondamentale. En premier 
f lieu, il est necessaire de rechercher si l’art. 251 du 
Code criminel porte atteinte a la securite de la 
personne. 



B. Security of the Person 

The law has long recognized that the human 
body ought to be protected from interference by 
others. At common law, for example, any medical 
procedure carried out on a person without that 
person’s consent is an assault. Only in emergency 
circumstances does the law allow others to make 
decisions of this nature. Similarly, art. 19 of the 
Civil Code of Lower Canada provides that “The 
human person is inviolable” and that “No person 
may cause harm to the person of another without 
his consent or without being authorized by law to 
do so”. “Security of the person”, in other words, is 
not a value alien to our legal landscape. With the 
advent of the Charter, security of the person has 
been elevated to the status of a constitutional 
norm. This is not to say that the various forms of 


B. La securite de la personne 

g 

Il est depuis longtemps admis en droit que le 
corps humain doit etre protege des ingerences de 
tiers. En common law, par exemple, une interven¬ 
tion medicale effectuee sans le consentement du 
h patient constitue des voies de fait. C’est seulement 
en cas d’urgence que le droit autorise des tiers a 
prendre des decisions de cette nature. De meme, 
l’art. 19 du Code civil du Bas-Canada declare que 
«la personne humaine est inviolable* et que «Nul 
' ne peut porter atteinte a la personne d’autrui sans 
son consentement ou sans y etre autorise par la 
loi*. La «securite de la personne*, en d’autres 
termes, n’est pas une valeur etrangere a notre 
j regime juridique. Avec l’avenement de la Charte, 
la securite de la personne a ete promue au rang de 
norme constitutionnelle. Cela ne veut pas dire que 
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protection accorded to the human body by the 
common and civil law occupy a similar status. 
“Security of the person” must be given content in 
a manner sensitive to its constitutional position. 
The above examples are simply illustrative of our 
respect for individual physical integrity. (See R. 
Macdonald, “Procedural Due Process in Canadian 
Constitutional Law”, 39 U. Fla. L. Rev. 217 
(1987), at p. 248.) Nor is it to say that the state 
can never impair personal security interests. There 
may well be valid reasons for interfering with 
security of the person. It is to say, however, that if 
the state does interfere with security of the person, 
the Charter requires such interference to conform 
with the principles of fundamental justice. 


The appellants submitted that the “security of 
the person” protected by the Charter is an explicit 
right to control one’s body and to make fundamen¬ 
tal decisions about one’s life. The Crown contend¬ 
ed that “security of the person” is a more circum¬ 
scribed interest and that, like all of the elements of 
s. 7, it at most relates to the concept of physical 
control, simply protecting the individual’s interest 
in his or her bodily integrity. 


Canadian courts have already had occasion to 
address the scope of the interest protected under 
the rubric of “security of the person”. In R. v. 
Caddedu (1982), 40 O.R. (2d) 128, at p. 139, the 
Ontario High Court emphasized that the right to 
security of the person, like each aspect of s. 7, is a 
basic right, the deprivation of which has severe 
consequences for an individual. This characteriza¬ 
tion was approved by this Court in Re B.C. Motor 
Vehicle Act, at p. 501. The Ontario Court of 
Appeal has held that the right to life, liberty and 
security of the person “would appear to relate to 
one’s physical or mental integrity and one’s control 
over these ...” ( R. v. Videoflicks Ltd. (1984), 48 
O.R. (2d) 395, at p. 433.) 


les differentes formes de protection accordees au 
corps humain par le droit civil et la common law 
occupent le meme rang. Le contenu donne a «la 
securite de la personne® doit etre sensible a sa 
a situation constitutionnelle. Les exemples fournis 
ci-dessus ne sont que des illustrations de notre 
respect pour l’integrite physique de chacun. (Voir 
R. Macdonald, «Procedural Due Process in Cana¬ 
dian Constitutional Law», 39 U. Fla. L. Rev. 2 ^ 
b (1987), a la p. 248.) Cela ne revient pas non plusui 
dire que l’Etat ne peut jamais porter atteinte a^Bt 
interets en matiere de securite personnels. II pSt 
fort bien exister des motifs valides d’ingerencejjfi 
l’egard de la securite de la personne. Cela vegt 
cependant dire que si l’Etat touche effectivemenf-l 
la securite de la personne, la Charte impose q& 
cette ingerence soit conforme aux principes de 
justice fondamentale. 
d 

Les appelants font valoir que la «securite de la 
personne® protegee par la Charte est un droit qui 
permet explicitement d’etre maitre de son propre 
e corps et de prendre des decisions fondamentales au 
sujet de sa propre vie. Le ministere public soutient 
que «la securite de la personne* est en fait un 
interet plus circonscrit et que, comme tous les 
autres elements de l’art. 7, elle est liee, au mieux, a 
/ la notion de controle physique, protegeant simple- 
ment l’interet de chacun a assurer son integrite 
corporelle. 

g Les tribunaux canadiens ont deja eu a statuer 
sur la portee de l’interet que protege la rubrique 
«la securite de sa personne*. Dans l’affaire R. v. 
Caddedu (1982), 40 O.R. (2d) 128, a la p. 139, la 
Haute Cour de l’Ontario a rappcle que le droit a la 
h securite de la personne, comme chacun des volets 
de l’art. 7, est un droit fondamental qui, lorsqu’on 
y porte atteinte, a des consequences graves pour 
l’individu. La Cour a approuve cette caracterisa- 
tion dans le Renvoi: Motor Vehicle Act de la 
' C.-B., a la p. 501. La Cour d’appel de l’Ontario a 
juge que le droit a la vie, a la liberte et a la 
securite de la personne [traduction] «semble se 
rapporter a l’integrite physique ou mentale d’une 
. personne et au controle qu’elle exerce a cet egard 
J . . .» (R. v. Videoflicks Ltd. (1984), 48 O.R. (2d) 
395, a la p. 433.) 
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That conclusion is consonant with the holding of 
Lamer J. in Mills v. The Queen, [1986] 1 S.C.R. 
863. In Mills, Lamer J. was the only judge of this 
Court to treat the right to security of the person in 
any detail. Although the right arose in the context 
of s. 11 (6) of the Charter , Lamer J. stressed the 
close connection between the specific rights in ss. 8 
to 14 and the more generally applicable rights 
expressed in s. 7. Lamer J. held, at pp. 919-20, 
that even in the specific context of s. 11 (£>): 


... security of the person is not restricted to physical 
integrity; rather, it encompasses protection against 
“overlong subjection to the vexations and vicissitudes of 
a pending criminal accusation” ... These include stig¬ 
matization of the accused, loss of privacy, stress and 
anxiety resulting from a multitude of factors, including 
possible disruption of family, social life and work, legal 
costs, uncertainty as to the outcome and sanction. 


If state-imposed psychological trauma infringes 
security of the person in the rather circumscribed 
case of s. 11(6), it should be relevant to the general 
case of s. 7 where the right is expressed in broader 
terms. (See Whyte, supra, p. 39). 

I note also that the Court has held in other 
contexts that the psychological effect of state 
action is relevant in assessing whether or not a 
Charter right has been infringed. In R. v. Therens, 
at p. 644, Justice Le Dain held that “The element 
of psychological compulsion, in the form of a 
reasonable perception of suspension of freedom of 
choice, is enough to make the restraint of liberty 
involuntary” for the purposes of defining “deten¬ 
tion” in s. 10 of the Charter. A majority of the 
Court accepted the conclusions of Le Dain J. on 
this issue. 

It may well be that constitutional protection of 
the above interests is specific to, and is only trig¬ 
gered by, 'the invocation of our system of criminal 
justice. It must not be forgotten, however, that s. 
251 of the Code, subject to subs. (4), makes it an 
indictable offence for a person to procure the 


Cette conclusion est conforme a celle du juge 
Lamer dans l’arret Mills c. La Reine, [1986] 1 
R.C.S. 863. Dans cet arret, le juge Lamer est le 
seul juge de la Cour qui ait approfondi le droit a la 
a securite de la personne. Quoique ce droit fut mis 
en cause dans le cadre de l’al. 1 \b) de la Charte, le 
juge Lamer a souligne le rapport etroit qu’il y a 
entre les droits particulars conferes par les art. 8 a 
14 et les droits duplication plus generate que Ton 
h retrouve a l’art. 7. Le juge Lamer a conclu, aux 
pp. 919 et 920, que meme dans le cadre precis de 
l’al. lift): 

... [la] securite de la personne ne se limite pas a 
c 1’integrite physique; elle englobe aussi celle de protection 
contre [traduction] “un assujettissement trop long 
aux vexations et aux vicissitudes d’une accusation crimi- 
nelle pendante” ... Celles-ci comprennent. la stigmatisa¬ 
tion de l’accuse, l’atteinte a la vie privee, la tension et 
j l’angoisse resultant d’une multitude de facteurs, y com- 
pris eventuellement les perturbations de la vie familiale, 
sociale et professionnelle, les frais de justice et l’incerti- 
tude face a Tissue et face a la peine. 

Si le traumatisme psychologique inflige par FEtat 
porte atteinte a la securite de la personne dans le 
cas plutot limite de l’al. 116), on doit en tenir 
compte dans le cadre general de l’art. 7, ou ce 
droit est enonce en termes plus larges. (Voir 
f Whyte, precite, a la p. 39.) 

Je rappelle aussi que la Cour a deja juge, dans 
d’autres contextes, que l’effet psychologique de 
Faction de FEtat a de Fimportance lorsqu’on 
g recherche si un droit garanti par la Charte a ou 
non ete enfreint. Dans l’arret R. c. Therens, a la p. 
644, le juge Le Dain estime que «L’element de 
contrainte psychologique, sous forme d’une percep¬ 
tion raisonnable qu’on n’a vraiment pas le choix, 
* suffit pour rendre involontaire la privation de 
liberte” quand il s’agit de definir le terme “de¬ 
tention” a Fart. 10 de la Charte. La Cour, 
a la majorite, a accepte les conclusions du juge 
Le Dain sur ce point. 

II est bien possible que la protection constitu- 
tionnelle des interets susmentionnes soit specifique 
au recours a notre systeme de justice criminelle et 
j seulement declenchee par ce dernier. On ne doit 
toutefois pas oublier que Fart. 251 du Code, sous 
reserve du par. (4), erige en infraction criminelle le 
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miscarriage and provides a maximum sentence of 
two years in the case of the woman herself, and a 
maximum sentence of life imprisonment in the 
case of another person. Like Beetz J., I do not find 
it necessary to decide how s. 7 would apply in 
other cases. 

The case law leads me to the conclusion that 
state interference with bodily integrity and serious 
state-imposed psychological stress, at least in the 
criminal law context, constitute a breach of secu¬ 
rity of the person. It is not necessary in this case to 
determine whether the right extends further, to 
protect either interests central to personal autono¬ 
my, such as a right to privacy, or interests unrelat¬ 
ed to criminal justice. 

I wish to reiterate that finding a violation of 
security of the person does not end the s. 7 inquiry. 
Parliament could choose to infringe security of the 
person if it did so in a manner consistent with the 
principles of fundamental justice. The present dis¬ 
cussion should therefore be seen as a threshold 
inquiry and the conclusions do not dispose defini¬ 
tively of all the issues relevant to s. 7. With that 
caution, I have no difficulty in concluding that the 
encyclopedic factual submissions addressed to us 
by counsel in the present appeal establish beyond 
any doubt that s. 251 of the Criminal Code is 
prima facie a violation of the security of the 
person of thousands of Canadian women who have 
made the difficult decision that they do not wish to 
continue with a pregnancy. 

At the most basic, physical and emotional level, 
every pregnant woman is told by the section that 
she cannot submit to a generally safe medical 
procedure that might be of clear benefit to her 
unless she meets criteria entirely unrelated to her 
own priorities and aspirations. Not only does the 
removal of decision-making power threaten women 
in a physical sense; the indecision of knowing 
whether an abortion will be granted inflicts emo¬ 
tional stress. Section 251 clearly interferes with a 
woman’s bodily integrity in both a physical and 
emotional sense. Forcing a woman, by threat of 
criminal sanction, to carry a foetus to term unless 


fait pour une personne de procurer un avortement 
et prevoit une peine maximale de deux ans d’em- 
prisonnement pour la femme elle-meme et d’em- 
prisonnement a perpetuite dans le cas d’une autre 
a personne. Comme le juge Beetz, je juge inutile de 
decider si l’art. 7 devrait s’appliquer dans d’autres 
cas. 

La jurisprudence m’amene a conclure que l’at- 
b teinte que l’Etat porte a l’integrite corporelle et<l& 
tension psychologique grave causee par l’Etat, 
moins dans le contexte du droit criminel, cons|J 
tuent une atteinte a la securite de la personne. 3l 
n’est pas necessaire en l’espece de se demander-^i 
c le droit va plus loin et protege les interets prinug- 
diaux de l’autonomie personnelle, tel le droit ad#, 
vie privee ou des interets sans lien avec la justi§^ 
criminelle. 

d Je reitere que la constatation qu’il y a atteinte a 
la securite de la personne ne met pas fin a la 
recherche exigee par l’art. 7. Le Parlement peut 
choisir de porter atteinte a la securite de la per¬ 
sonne, pourvu qu’il le fasse en conformite avec les 
e principes de justice fondamentale. II faut done 
considerer la presente analyse comme la premiere 
etape de recherche dont les conclusions ne 
regleront pas definitivement tous les points interes- 
j sant 1’art. 7. Cela dit, je n’eprouve aucune dif- 
ficulte a conclure que la somme encyclopedique 
produite par les avocats en l’espece etablit hors de 
tout doute que l’art. 251 du Code criminel consti- 
tue prima facie une atteinte a la securite de la 
g personne de milliers de Canadiennes qui ont eu a 
prendre la difficile decision de ne pas mener une 
grossesse a terme. 

Au niveau physique et emotionnel le plus fonda- 
h mental, chaque femme enceinte se fait dire par cet 
article qu’elle ne peut subir une intervention medi- 
cale, generalement sans danger, qui pourrait mani- 
festement etre a son avantage, a moins qu’elle ne 
satisfasse a des criteres totalement sans rapport 
' avec ses propres priorites et aspirations. Non seule- 
ment en privant les femmes du pouvoir de decision, 
on les menace physiquement; en outre, l’incerti- 
tude qui plane sur le point de savoir si l’avortement 
. sera accorde inflige une tension emotionnelle. 
L’article 251 porte clairement atteinte a l’integrite 
corporelle, tant physique qu’emotionnelle d’une 
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she meets certain criteria unrelated to her own 
priorities and aspirations, is a profound interfer¬ 
ence with a woman’s body and thus a violation of 
security of the person. Section 251, therefore, is 
required by the Charter to comport with the prin- a 
ciples of fundamental justice. 


Although this interference with physical and b 
emotional integrity is sufficient in itself to trigger 
a review of s. 251 against the principles of funda¬ 
mental justice, the operation of the decision-mak¬ 
ing mechanism set out in s. 251 creates additional 
glaring breaches of security of the person. The c 
evidence indicates that s. 251 causes a certain 
amount of delay for women who are successful in 
meeting its criteria. In the context of abortion, any 
unnecessary delay can have profound consequences 
on the woman’s physical and emotional well-being. 

More specifically, in 1977, the Report of the 
Committee on the Operation of the Abortion Law e 
(the Badgley Report) revealed that the average 
delay between a pregnant woman’s first contact 
with a physician and a subsequent therapeutic 
abortion was eight weeks (p. 146). Although the 
situation appears to have improved since 1977, the / 
extent of the improvement is not clear. The interv¬ 
ener, the Attorney General of Canada, submitted 
that the average delay in Ontario between the first 
visit to a physician and a therapeutic abortion was 
now between one and three weeks. Yet the s 
respondent Crown admitted in a supplementary 
factum filed on November 27, 1986 with the per¬ 
mission of the Court that (p. 3): 


... the evidence discloses that some women may find it 
very difficult to obtain an abortion: by necessity, abor¬ 
tion services are limited, since hospitals have budgetary, 
time, space and staff constraints as well as many medi- ; 
cal responsibilities. As a result of these problems a 
woman may have to apply to several hospitals. 

If forced to apply to several different therapeutic . 
abortion committees, there can be no doubt that a 
woman will experience serious delay in obtaining a 


femme. Forcer une femme, sous la menace d’une 
sanction criminelle, a mener un foetus a terme a 
moins qu’elle ne satisfasse a des criteres sans 
rapport avec ses propres priorites et aspirations est 
une ingerence grave a l’egard de son corps et done 
une violation de la securite de sa personne. La 
Charte exige done que l’art. 251 soit conforme aux 
principes de justice fondamentale. 

Quoique cette atteinte a l’integrite physique et 
emotionnelle suffise en soi pour declencher un 
examen de l’art. 251 en fonction des principes de 
justice fondamentale, le fonctionnement du meca- 
nisme decisionnel etabli par 1’art. 251 cree d’autres 
violations flagrantes de la securite de la personne. 
La preuve indique que l’art. 251 est cause d’un 
certain retard pour les femmes qui satisfont a ses 
criteres. Dans le contexte de 1’avortement, tout 
retard inutile peut avoir de profondes repercus¬ 
sions sur le bien-etre physique et emotionnel d’une 
femme. 

Pour etre plus precis, en 1977, le Rapport du 
Comite sur I’application des dispositions legisla¬ 
tives sur 1’avortement (le rapport Badgley) a 
revele que le delai moyen entre la premiere consul¬ 
tation d’un medecin par une femme enceinte et 
l’avortement therapeutique subsequent est de huit 
semaines (a la p. 146). Bien qu’il semble que la 
situation se soit amelioree depuis 1977, l’ampleur 
de cette amelioration n’est pas claire. L’interve- 
nant, le procureur general du Canada, fait valoir 
que le delai moyen en Ontario entre une premiere 
visite chez le medecin et 1’avortement therapeu¬ 
tique est maintenant d’une a trois semaines. Pourt- 
ant, le ministere public intime admet, dans un 
memoire supplementaire produit le 27 novembre 
1986, avec l’autorisation de la Cour, que (a la p. 
3): 

[traduction] ... la preuve revele que certaines 
femmes peuvent eprouver de grandes difficultes a obte- 
nir un avortement: les services d’avortement sont force- 
ment limites, puisque les hopitaux ont des contraintes de 
budget, de temps, d’espace et de personnel, outre leurs 
nombreuses responsabilites medicales. 11 s’ensuit qu’une 
femme peut devoir s’adresser a plusieurs hopitaux. 

Si une femme est forcee de s’adresser a plusieurs 
comites de l’avortement therapeutique differents, il 
ne peut y avoir de doute qu’elle a a faire face a un 
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therapeutic abortion. In her Report on Therapeu¬ 
tic Abortion Services in Ontario (the Powell 
Report), Dr. Marion Powell emphasized that (p. 
7): 

The entire process [of obtaining an abortion] was found 
to be protracted with women requiring three to seven 
contacts with health professionals .... 


Revealing the full extent of this problem, Dr. 
Augustin Roy, the President of the Corporation 
professionnelle des medecins du Quebec, testified 
that studies showed that in Quebec the waiting 
time for a therapeutic abortion in hospital varied 
between one and six weeks. 


These periods of delay may not seem unduly 
long, but in the case of abortion, the implications 
of any delay, according to the evidence, are poten¬ 
tially devastating. The first factor to consider is 
that different medical techniques are employed to 
perform abortions at different stages of pregnancy. 
The testimony of expert doctors at trial indicated 
that in the first twelve weeks of pregnancy, the 
relatively safe and simple suction dilation and 
curettage method of abortion is typically used in 
North America. From the thirteenth to the six¬ 
teenth week, the more dangerous dilation and 
evacuation procedure is performed, although much 
less often in Canada than in the United States. 
From the sixteenth week of pregnancy, the instilla¬ 
tion method is commonly employed in Canada. 
This method requires the intra-amniotic introduc¬ 
tion of prostaglandin, urea, or a saline solution, 
which causes a woman to go into labour, giving 
birth to a foetus which is usually dead, but not 
invariably so. The uncontroverted evidence showed 
that each method of abortion progressively 
increases risks to the woman. (See, e.g., Tyler, et 
al., “Second Trimester Induced Abortion in the 
United States”, in Garry S. Berger, William Bren¬ 
ner and Louis Keith, eds., Second-Trimester 
Abortion: Perspectives After a Decade of Experi¬ 
ence.) 


delai considerable pour obtenir un avortement the- 
rapeutique. Dans son Report on Therapeutic 
Abortion Services in Ontario (le rapport Powell), 
le D r Marion Powell souligne (a la p. 7): 

a 

[traduction] II est apparu que tout le processus 
[d’obtention d’un avortement] tratne en longueur, les 
femmes etant obligees de rencontrer de trois a sept 
professionnels de la sante ... 

b 

Revelant l’ampleur du probleme, le D r Augus^t 
Roy, president de la Corporation professionneiie 
des medecins du Quebec, a dit dans son tem@l- 
gnage que les etudes qu’il avait faites montraient 
c qu’au Quebec l’attente pour un avortement theri- 
peutique dans un hopital variait d’une a six 
semaines. °° 

d Ces delais peuvent ne pas sembler tres longs, 
mais, dans le cas d’un avortement, tout retard, 
d’apres la preuve, peut avoir des consequences 
devastatrices. Le premier facteur dont il faut tenir 
compte est que differentes techniques medicales 
e sont utilisees pour pratiquer les avortements a 
differents stades de la grossesse. Le temoignage 
des medecins au proces, a titre d’experts, a montre 
que, dans les douze premieres semaines de la gros¬ 
sesse, la methode d’avortement relativement sure 
f et simple de la dilatation et de l’aspiration, suivies 
d’un curetage, est normalement utilisee en Ameri- 
que du Nord. De la treizieme a la seizieme semai¬ 
nes, la methode, plus dangereuse, de la dilatation 
g cervicale et de l’evacuation uterine est pratiquee, 
moins souvent au Canada qu’aux Etats-Unis. A 
partir de la seizieme semaine de grossesse, la 
methode medicamenteuse est habituellement utili¬ 
see au Canada. Elle requiert l’introduction dans le 
h liquide amniotique de prostaglandine, d’uree ou 
d’une solution saline qui provoque les contractions; 
la femme accouche d’un foetus, habituellement 
mort-ne, encore que ce ne soit pas toujours le cas. 
La preuve non contredite demontre que d’une 
' methode a l’autre, les risques courus par la femme 
s’accroissent. (Voir, par ex., Tyler, et al., «Second 
Trimester Induced Abortion in the United States®, 
in Garry S. Berger, William Brenner and Louis 
■ Keith, eds., Second- Trimester Abortion: Perspec¬ 
tives After a Decade of Experience.) 
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The second consideration is that even within the 
periods appropriate to each method of abortion, 
the evidence indicated that the earlier the abortion 
was performed, the fewer the complications and 
the lower the risk of mortality. For example, a 
study emanating from the Centre for Disease Con¬ 
trol in Atlanta confirmed that “D & E [dilation 
and evacuation] procedures performed at 13 to 15 
weeks’ gestation were nearly 3 times safer than 
those performed at 16 weeks or later”. (Cates and 
Grimes, “Deaths from Second Trimester Abortion 
by Dilation and Evacuation: Causes, Prevention, 
Facilities” (1981), 58 Obstetrics and Gynecology 
401, at p. 401. See also the Powell Report, at 
p. 36.) The Court was advised that because of 
their perceptions of risk, Canadian doctors often 
refuse to use the dilation and evacuation procedure 
from the thirteenth to sixteenth weeks and instead 
wait until they consider it appropriate to use the 
instillation technique. Even more revealing were 
the overall mortality statistics evaluated by Drs. 
Cates and Grimes. They concluded from their 
study of the relevant data that: 


Anything that contributes to delay in performing abor¬ 
tions increases the complication rates by 15 to 30%, and 
the chance of dying by 50% for each week of delay. 

These statistics indicate clearly that even if the 
average delay caused by s. 251 per arguendo is of 
only a couple of weeks’ duration, the effects upon 
any particular woman can be serious and, occa¬ 
sionally, fatal. 

It is no doubt true that the overall complication 
and mortality rates for women who undergo abor¬ 
tions are very low, but the increasing risks caused 
by delay are so clearly established that I have no 
difficulty in concluding that the delay in obtaining 
therapeutic abortions caused by the mandatory 
procedures of s. 251 is an infringement of the 
purely physical aspect of the individual’s right to 
security of the person. I should stress that the 
marked contrast between the relative speed with 
which abortions can be obtained at the govern¬ 
ment-sponsored community clinics in Quebec and 
in hospitals under the s. 251 procedure was estab- 


La seconde consideration est que, meme au 
cours des periodes ou chaque methode d’avorte- 
ment peut etre employee, la preuve indique que 
plus l’avortement a lieu tot, moins il y a de compli- 
« cations et inferieur est le risque de deces. Par 
exemple, une etude du Centre for Disease Control 
d’Atlanta a confirme que [traduction] «la 
methode D & E [dilatation cervicale et evacuation 
uterine] utilisee de la treizieme a la quinzieme 
semaines de grossesse est presque trois fois plus 
sure qu’apres seize semaines ou plus*. (Cates et 
Grimes, «Deaths from Second Trimester Abortion 
by Dilation and Evacuation: Causes, Prevention, 
Facilities* (1981), 58 Obstetrics and Gynecology 
401, a la p. 401. Voir aussi le rapport Powell, a la 
p. 36.) II a ete porte a la connaissance de la Cour 
qu’a cause des risques possibles les medecins cana- 
diens refusent souvent d’employer la methode de la 
dilatation cervicale et de l’evacuation uterine entre 
la treizieme et la seizieme semaines, preferant 
attendre le moment ou ils jugeront pouvoir avoir 
recours a la methode medicamenteuse. Les statisti- 
ques globales de mortalite evaluees par les D r 
Cates et Grimes sont encore plus revelatrices. Ils 
concluent, apres une etude des donnees pertinen- 
tes: 

[traduction] Tout retard a pratiquer l’avortement 
augmente le taux de complication de 15 a 30 % et les 
probability de deces de 50 % par semaine de retard. 

Ces statistiques indiquent clairement que meme si 
le retard moyen cause par Part. 251 n’est, par 
hypothese, que de quelque deux semaines, les 
effets pour une femme donnee peuvent etre graves 
et parfois mortels. 

II est certainement vrai que les taux globaux de 
complication et de mortalite pour les femmes qui 
subissent un avortement sont tres faibles, mais 
l’augmentation des risques causes par tout retard 
est si clairement etablie que je n’ai aucune diffi- 
culte a conclure que tout retard a obtenir un 
avortement therapeutique, en raison de la proce¬ 
dure imposee par Part. 251, est une atteinte a 
1’aspect purement physique du droit de chacun a la 
securite de sa personne. Je dois souligner que le 
contraste marque entre la relative rapidite avec 
laquelle des avortements peuvent etre obtenus dans 
les Centres locaux de sante communautaire du 
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lished at trial. The evidence indicated that at the 
government-sponsored clinics in Quebec, the max¬ 
imum delay was less than a week. One must 
conclude, and perhaps underline, that the delay 
experienced by many women seeking a therapeutic 
abortion, be it of one, two, four, or six weeks’ 
duration, is caused in large measure by the 
requirements of s. 251 itself. 


The above physical interference caused by the 
delays created by s. 251, involving a clear risk of 
damage to the physical well-being of a woman, is 
sufficient, in my view, to warrant inquiring wheth¬ 
er s. 251 comports with the principles of funda¬ 
mental justice. However, there is yet another 
infringement of security of the person. It is clear 
from the evidence that s. 251 harms the psycholog¬ 
ical integrity of women seeking abortions. A 1985 
report of the Canadian Medical Association, dis¬ 
cussed in the Powell Report, at p. 15, emphasized 
that the procedure involved in s. 251, with the 
concomitant delays, greatly increases the stress 
levels of patients and that this can lead to more 
physical complications associated with abortion. A 
specialist in fertility control, Dr. Henry David, was 
qualified as an expert witness at trial on the 
psychological impact upon women of delay in the 
process of obtaining an abortion. He testified that 
his own studies had demonstrated that there is 
increased psychological stress imposed upon 
women who are forced to wait for abortions, and 
that this stress is compounded by the uncertainty 
whether or not a therapeutic abortion committee 
will actually grant approval. 

Perhaps the most powerful testimony regarding 
the psychological impact upon women caused by 
the delay inherent in s. 251 procedures was offered 
at trial by Dr. Jane Hodgson, the Medical Director 
of the Women’s Health Center in Duluth, Min¬ 
nesota. She was called to testify as to her experi¬ 
ences with Canadian women who had come to the 
Women’s Health Center for abortions. Her tes¬ 
timony was extensive, but the flavour may be 
gleaned from the following short excerpts: 


Quebec, subventionnes par le gouvernement, et 
dans les hopitaux en vertu de la procedure de Part. 
251 a ete etabli au proces. D’apres la preuve, dans 
les CLSC du Quebec, l’attente maximum est infe- 
« rieure a une semaine. On doit conclure, et peut- 
etre souligner, que Pattente que doivent subir de 
nombreuses femmes voulant un avortement thera- 
peutique, qu’il s’agisse d’une, de deux, de quatre 
ou de six semaines, est due dans une large mesure 
h aux exigences de Part. 251 lui-meme. 

co 

L’ingerence physique exposee ci-dessus, impug 
table aux delais decoulant de Part. 251 et implLz 
quant un risque clair de prejudice pour le bien-etrec 
physique d’une femme, suffit, a mon avis, pouicj 
justifier qu’on se demande si Part. 251 est con-gg 
forme avec les principes de justice fondamentale. 1^1 
y a toutefois une autre violation de la securite de la 
d personne. II ressort de la preuve que Part. 251 
porte atteinte a Pintegrite psychologique des 
femmes voulant un avortement. Un rapport de 
1985 de PAssociation medicale canadienne, etudie 
dans le rapport Powell, a la p. 15, souligne que la 
e procedure qu’implique Part. 251, avec les delais 
qui en decoulent, accroit de beaucoup le niveau 
d’angoisse des patientes, ce qui peut accroitre le 
nombre de complications somatiques liees a 
l’avortement. Un specialiste en fertilite, le D r 
■ Henry David, a temoigne a titre d’expert au proces 
au sujet de l’effet psychologique sur les femmes 
des delais d’obtention d’un avortement. D’apres 
son temoignage, ses propres etudes ont demontre 
g que la tension psychologique augmente chez les 
femmes forcees d’attendre pour se faire avorter, 
d’autant que cette tension est accrue par l’incerti- 
tude quant a savoir si un comite de Pavortement 
therapeutique donnera ou non son approbation. 
h 

Le D r Jane Hodgson, directrice medicale du 
Women’s Health Center de Duluth, au Minnesota, 
a sans doute donne, au proces, le temoignage le 
plus impressionnant au sujet de l’effet psychologi- 
' que sur les femmes des delais inherents a la proce¬ 
dure de Part. 251. Elle avait ete assignee afin de 
faire part de son experience avec les femmes cana- 
diennes qui se rendent au Women’s Health Center 
. pour se faire avorter. Son temoignage est long, 
mais ces brefs extraits peuvent en transmettre 
l’idee: 
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May I add one other thing that I think is very vital, and 
that is that many of these [Canadian] women come 
down because they know they will be delayed in getting, 
first, permission, then delayed in getting a hospital bed, 
or getting into the hospital, and so they know they will 
have to have saline [instillation] procedures. And some 
of them have been through this, and others know what it 
is about, and they will do almost anything to avoid 
having a saline procedure. 

And of course, that is — I consider that a very cruel 
type of medical care and will do anything to help them 
to avoid this type of treatment. 

The cost, the time consumed, the medical risks, the 
mental anguish — all of this is cruelty, in this day and 
age, because it’s [the instillation procedure] an obsolete 
procedure that is essentially disappearing in the United 
States. 

I have already noted that the instillation procedure 
requires a woman actually to experience labour 
and to suffer through the birth of a foetus that is 
usually but not always dead. Statistics from 1982 
indicated that 33.4 per cent of second trimester 
abortions in Ontario were done by instillation, and 
the Powell Report revealed, at p. 36, that even in 
1986 there persisted a high incidence of second 
trimester abortions in Ontario. The psychological 
injury caused by delay in obtaining abortions, 
much of which must be attributed to the proce¬ 
dures set out in s. 251, constitutes an additional 
infringement of the right to security of the person. 


In its supplementary factum and in oral submis¬ 
sions, the Crown argued that evidence of what 
could be termed “administrative inefficiency” is 
not relevant to the evaluation of legislation for the 
purposes of s. 7 of the Charter. The Crown argued 
that only evidence regarding the purpose of legisla¬ 
tion is relevant. The assumption, of course, is that 
any impairment to the physical or psychological 
interests of individuals caused by s. 251 of the 
Criminal Code does not amount to an infringe¬ 
ment of security of the person because the injury is 
caused by practical difficulties and is not intended 
by the legislator. 


[traduction] Puis-je ajouter un autre point qui me 
parait des plus vital: beaucoup de femmes [canadiennes] 
font -le voyage parce qu’elles savent qu’elles devront 
attendre d’abord de recevoir l’autorisation, puis qu’un lit 
a d’hopital soit disponible, ou d’obtenir l’admission dans 
un hopital, et qu’elles savent done qu’il faudra qu’on 
leur administre la methode medicamenteuse. Certaines 
d’entre elles sont deja passees par la, d’autres savent ce 
que 5 a veut dire, aussi sont-elles pretes a faire a peu pres 
b n’importe quoi pour l’eviter. 

Et, bien entendu, e’est-a-dire [ ... ] j’estime qu’il s’agit 
la d’une therapeutique des plus cruelles, aussi suis-je 
prete a tout faire pour les aider a 1 ’eviter. 

c Le cout, le temps perdu, les risques medicaux, l’angoisse 
mentale: tout cela e’est de la cruaute, aujourd’hui, a 
notre epoque, parce qu’il s’agit d’une methode [la 
methode medicamenteuse] desuette, a peu pres en voie 

de disparition aux Etats-Unis, 
d 

J’ai deja dit que la methode medicamenteuse 
oblige la femme a subir les contractions et a 
endurer 1 ’accouchement d’un foetus generalement 
mais pas toujours mort-ne. Les statistiques de 
e 1982 montrent que, dans 33,4 pour 100 des avorte- 
ments en Ontario, on a utilise la methode medica¬ 
menteuse et le rapport Powell revele, a la p. 36, 
que, meme en 1986, il y avait toujours une haute 
y incidence d’avortements pratiques au second tri- 
mestre en Ontario. Le dommage psychologique 
cause par le delai d’obtention des avortements, 
dont une grande part doit etre attribute a la 
procedure prevue a Part. 251, constitue une 
g atteinte supplemental au droit a la securite de la 
personne. 

Dans son memoire supplemental et au cours 
des plaidoiries, le ministere public a soutenu que 
h les elements de preuve relatifs a ce qu’on pourrait 
qualifier de «lenteurs administratives* ne sauraient 
entrer en ligne de compte dans l’evaluation d’une 
loi aux fins de Part. 7 de la Charte. Le ministere 
public fait valoir que seuls les elements de preuve 
1 portant sur l’objet de la loi sont pertinents. Ceci 
presume done que les atteintes aux interets physi¬ 
ques ou psychologiques des individus causees par 
Part. 251 du Code criminel ne constituent pas une 
j atteinte a la securite de la personne, car le dom¬ 
mage resulte de difficultes pratiques et n’est pas 
l’objectif du legislateur. 
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The submission is faulty on two counts. First, as 
a practical matter it is not possible in the case of s. 
251 to erect a rigid barrier between the purposes 
of the section and the administrative procedures 
established to carry those purposes into effect. For 
example, although it may be true that Parliament 
did not enact s. 251 intending to create delays in 
obtaining therapeutic abortions, the evidence 
demonstrates that the system established by the 
section for obtaining a therapeutic abortion certifi¬ 
cate inevitably does create significant delays. It is 
not possible to say that delay results only from 
administrative constraints, such as limited budgets 
or a lack of qualified persons to sit on therapeutic 
abortion committees. Delay results from the cum¬ 
bersome operating requirements of s. 251 itself. 
(See, by way of analogy, R. v. Therens, per 
Le Dain J., at p. 645.) Although the mandate 
given to the courts under the Charter does not, 
generally speaking, enable the judiciary to provide 
remedies for administrative inefficiencies, when 
denial of a right as basic as security of the person 
is infringed by the procedure and administrative 
structures created by the law itself, the courts are 
empowered to act. 

Secondly, were it nevertheless possible in this 
case to dissociate purpose and administration, this 
Court has already held as a matter of law that 
purpose is not the only appropriate criterion in 
evaluating the constitutionality of legislation under 
the Charter. In R. v. Big M Drug Mart Ltd., at p. 
331, the Court stated that: 

... both purpose and effect are relevant in determining 
constitutionality; either an unconstitutional purpose or 
an unconstitutional effect can invalidate legislation. 

Even if the purpose of legislation is unobjection¬ 
able, the administrative procedures created by law 
to bring that purpose into operation may produce 
unconstitutional effects, and the legislation should 
then be struck down. It is important to note that, 
in speaking of the effects of legislation, the Court 
in R. v. Big M Drug Mart Ltd. was still referring 
to effects that can invalidate legislation under s. 52 
of the Constitution Act, 1982 and not to individual 
effects that might lead a court to provide a person- 


L’argument est specieux pour deux raisons. 
D’abord, en pratique, il n’est pas possible, dans le' 
cas de l’art. 251, d’eriger une cloison etanche entre 
l’objet recherche par l’article et la procedure admi- 
a nistrative etablie pour l’atteindre. Par exemple, 
quoiqu’il puisse etre vrai que le 16gislateur n’a pas 
adopte Part. 251 dans le but de retarder l’obtention 
des avortements therapeutiques, la preuve demon- 
tre que le systeme etabli par Particle pour obtenir 
b un certificat d’avortement therapeutique cree ine- 
vitablement des delais importants. II n’est pas 
possible de dire que ces retards ne resultent que 
des contraintes administratives, tels les budgets 
restreints ou le manque de personnel qualifie apte 
a sieger aux comites de Pavortement therapeuti¬ 
que. Les delais resultent de la lourdeur du meca- 
nisme prevu a Part. 251 lui-meme. (Voir par ana- 
logie l’arret R. c. Therens, le juge Le Dain, a la p. 
d 645.) Si le mandat confere aux tribunaux par la 
Charte n’autorise pas, generalement parlant, le 
pouvoir judiciaire a accorder un recours contre les 
lenteurs administratives, neanmoins, lorsqu’un 
droit aussi fondamental que la securite de la per- 
e sonne est enfreint par la procedure et les structures 
administratives creees par la loi elle-meme, les 
tribunaux ont le pouvoir d’agir. 

En second lieu, meme s’il etait possible en Pes- 
pece de dissocier objet et administration, la Cour a 
deja statue en droit que Pobjet n’est pas le seul 
critere valable devaluation de la constitutionnalitd 
d’une loi en fonction de la Charte. Dans l’arret R. 
g c. Big M Drug Mart Ltd., a la p. 331, la Cour dit: 

... l’objet et l’effet d’une loi sont tous les deux impor¬ 
tants pour determiner sa constitutionnalite; un objet 
inconstitutionnel ou un effet inconstitutionnel peuvent 
h Pun et l’autre rendre une loi invalide. 

Meme si Pobjet d’une loi est inattaquable, la pro¬ 
cedure administrative creee par la loi pour la mise 
en oeuvre de cet objet peut produire des effets 
1 inconstitutionnels et la loi doit alors etre invalidee. 
II importe de rappeler qu’en parlant des effets 
d’une loi, la Cour, dans l’arret R. c. Big M Drug 
Mart Ltd., se referait encore aux effets qui peu- 
j vent invalider une loi en vertu de Part. 52 de la Loi 
constitutionnelle de 1982 et non aux effets indivi- 
duels, qui pourraient amener un tribunal a accor- 
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al remedy under s. 24(1) of the Charter. In the 
present case, the appellants are complaining of the 
general effects of s. 251. If section 251 of the 
Criminal Code does indeed breach s. 7 of the 
Charter through its general effects, that can be « 
sufficient to invalidate the legislation under s. 52. 

As an aside, I should note that the appellants have 
standing to challenge an unconstitutional law if 
they are liable to conviction for an offence under 
that law even though the unconstitutional effects b 
arb not directed at the appellants per se: R. v. Big 
M Drug Mart Ltd., at p. 313. The standing of the 
appellants was not challenged by the Crown. 

C 

In summary, s. 251 is a law which forces women 
to carry a foetus to term contrary to their own 
priorities and aspirations and which imposes seri¬ 
ous delay causing increased physical and psycho- d 
logical trauma to those women who meet its cri¬ 
teria. It must, therefore, be determined whether 
that infringement is accomplished in accordance 
with the principles of fundamental justice, thereby 
saving s, 251 under the second part of s. 7. e 

C. The Principles of Fundamental Justice 

Although the “principles of fundamental jus- , 
tice” referred to in s. 7 have both a substantive and 
a procedural component (Re B.C. Motor Vehicle 
Act, at p. 499), I have already indicated that it is 
not necessary in this appeal to evaluate the sub¬ 
stantive content of s. 251 of the Criminal Code, g 
My discussion will therefore be limited to various 
aspects of the administrative structure and proce¬ 
dure set down in s. 251 for access to therapeutic 
abortions. 

h 

In outline, s. 251 operates in the following 
manner. Subsection (1) creates an indictable 
offence for any person to use any means with the 
intent “to procure the miscarriage of a female 
person”. Subsection (2) establishes a parallel ' 
indictable offence for any pregnant woman to use 
or to permit any means to be used with the intent 
“to procure her own miscarriage”. The “means” 
referred to in subss. (1) and (2) are defined in ■ 
subs. (3) as the administration of a drug or “other 
noxious thing”, the use of an instrument, and 


der une reparation a une personne en vertu du par. 
24(1) de la Charte. En l’espece, les appelants se 
plaignent des effets generaux de l’art. 251. Si 
l’article 251 du Code criminel viole effectivement 
l’art. 7 de la Charte par suite de ses effets gene¬ 
raux, cela peut suffir a invalider la loi en vertu de 
l’art. 52. Par ailleurs, je rappellerais que les appe¬ 
lants ont qualite pour contester une loi inconstitu- 
tionnelle s’ils risquent d’etre declares coupables 
d’une infraction a cette loi, meme s’ils n’ont pas 
directement a patir des effets inconstitutionnels: 
l’arret R. c. Big M Drug Mart Ltd., a la p. 313. Le 
ministere public n’a d’ailleurs pas conteste leur 
qualite pour agir. 

En resume, l’art. 251 est un texte legislatif qui 
oblige des femmes a mener un foetus a terme a 
l’encontre de leurs propres priorites et aspirations 
et qui impose des delais considerables qui accrois- 
sent le traumatisme physique et psychologique des 
femmes qui satisfont a ses criteres. II faut done 
determiner si l’atteinte a eu lieu en conformite 
avec les principes de justice fondamentale, ce qui 
sauverait l’art. 251 en vertu de la seconde partie de 
l’art. 7. 

C. Les principes de justice fondamentale 

Bien que les «principes de justice fondamentale* 
mentionnes a 1’art. 7 aient une composante de fond 
et une composante de procedure ( Renvoi: Motor 
Vehicule Act de la C.-B., a la p. 499), j’ai deja dit 
qu’il n’est pas necessaire en Pespece de se pronon- 
cer sur le fond de Part. 251 du Code criminel. Mon 
analyse se limitera done aux divers aspects de la 
structure et de la procedure administratives eta- 
blies par Part. 251 pour l’obtention des avorte- 
ments therapeutiques. 

En bref, Part. 251 fonctionne de la maniere 
suivante. Le paragraphe (1) fait un acte criminel 
de l’emploi, par qui que ce soit, de quelque moyen 
avec l’intention «de procurer l’avortement d’une 
personne du sexe feminin*. Le paragraphe (2) 
prevoit, en parallele, que se rend coupable d’un 
acte criminel toute femme enceinte qui emploie ou 
permet que soit employe quelque moyen avec l’in- 
tention «d’obtenir son propre avortement». Les 
«moyens» dont il est question aux par. (1) et (2) 
sont definis au par. (3) comme etant l’administra- 
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“manipulation of any kind”. The crucial provision 
for the purposes of the present appeal is subs. (4) 
which states that the offences created in subss. (1) 
and (2) “do not apply” in certain circumstances. 
The Ontario Court of Appeal in the proceedings 
below characterized s. 251(4) as an “exculpatory 
provision” ((1985), 52 O.R. (2d) 353, at p. 365). 
In Morgentaler (1975), at p. 673, a majority of 
this Court held that the effect of s. 251(4) was to 
afford “a complete answer and defence to those 
who respect its terms”. 


The procedure surrounding the defence is rather 
complex. A pregnant woman who desires to have 
an abortion must apply to the “therapeutic abor¬ 
tion committee” of an “accredited or approved 
hospital”. Such a committee is empowered to issue 
a certificate in writing stating that in the opinion 
of a majority of the committee, the continuation of 
the pregnancy would be likely to endanger the 
pregnant woman’s life or health. Once a copy of 
the certificate is given to a qualified medical prac¬ 
titioner who is not a member of the therapeutic 
abortion committee, he or she is permitted to 
perform an abortion on the pregnant woman and 
both the doctor and the woman are freed from any 
criminal liability. 

A number of definitions are provided in subs. 
(6) which have a bearing on the disposition of this 
appeal. An “accredited hospital” is described as a 
hospital accredited by the Canadian Council on 
Hospital Accreditation “in which diagnostic ser¬ 
vices and medical, surgical and obstetrical treat¬ 
ment” are provided. An “approved hospital” is a 
hospital “approved for the purposes of this section 
by the Minister of Health” of a province. A 
“therapeutic abortion committee” must be “com¬ 
prised of not less than three members each of 
whom is a qualified medical practitioner” who is 
appointed by a hospital’s administrative board. 
Interestingly, the term “health” is not defined for 
the purposes of s. 251, so it would appear that the 
therapeutic abortion committees are free to de¬ 
velop their own theories as to when a potential 
impairment of a woman’s “health” would justify 
the granting of a therapeutic abortion certificate. 


tion d’une drogue ou «autre substance deletere#, 
l’emploi d’un instrument et «toute manipulation#. 
La disposition cruciate en Fespece est le par. (4) 
selon lequel les infractions prevues aux par. (1) et 
a (2) «ne s’appliquent pas» dans certaines circons- 
tances. La Cour d’appel de l’Ontario, en Fespece, a 
qualifie le par. 251(4) de [traduction] (disposi¬ 
tion disculpatoire# ((1985), 52 O.R. (2d) 353, a la 
p. 365). Dans l’arret Morgentaler (1975), a la p. 
b 673, cette Cour, a la majorite, a juge que le pa(j 
251(4) avait pour effet d’offrir «a ceux qui sati$£. 
font a ses conditions, un moyen de defen^g 
complet#, = 

c 

La procedure entourant cette defense est plut^ 
complexe. Une femme enceinte qui desire un avor© 
tement doit s’adresser au «comite de l’avortemenl 
therapeutique# d’un hopital «accredite ou 
d approuve#. Ce comite a le pouvoir de delivrer un 
certificat ecrit attestant que, par decision de la 
majorite des membres du comite, la continuation 
de la grossesse risque de mettre la vie ou la sante 
de la femme enceinte en danger. Sur remise d’une 
e copie du certificat a un medecin qualifie qui n’est 
pas membre du comite de Favortement therapeuti¬ 
que, celui-ci est autorise a procurer un avortement 
a la femme enceinte et tant le medecin que la 
femme echappent a toute responsabilite criminelle. 

Le paragraphe (6) fournit plusieurs definitions 
qui ont des repercussions sur Tissue de ce pourvoi. 
g Un «hopital accredite# designe un hopital accredite 
par le Conseil canadien d’accreditation des hopi- 
taux «dans lequel sont fournis des services de 
diagnostic et des traitements medicaux, chirurgi- 
caux et obstetricaux#. Un «hopital approuve# est un 
h hopital «approuve aux fins du present article par le 
ministre de la Sante# d’une province. Un «comite 
de Favortement therapeutique# doit etre «forme 
d’au moins trois membres qui sont tous des mede- 
cins qualifies# nommes par le Conseil d’adminis- 
' tration de Fhopital. Curieusement, le terme «sante» 
n’est pas defini a Fart. 251, de sorte qu’il semble 
que les comites de Favortement therapeutique sont 
libres d’elaborer leur propre theorie pour determi- 
. ner quand une atteinte eventuelle a la «sante» 
d’une femme peut justifier Foctroi d’un certificat 
d’avortement therapeutique. 



[1988] 1 R.C.S. 


r. c. morgentaler Le Juge en chef 


65 


As is so often the case in matters of interpreta¬ 
tion, however, the straightforward reading of this 
statutory scheme is not fully revealing. In order to 
understand the true nature and scope of s. 251, it 
is necessary to investigate the practical operation 
of the provisions. The Court has been provided 
with a myriad of factual submissions in this area. 
One of the most useful sources of information is 
the Badgley Report. The Committee on the Opera¬ 
tion of the Abortion Law was established by 
Orders-in-Council P.C. 1975-2305, -2306, and 
-2307 of September 29, 1975 and its terms of 
reference instructed it to “conduct a study to 
determine whether the procedure provided in the 
Criminal Code for obtaining therapeutic abortions 
is operating equitably across Canada”. Statistics 
were provided to the Committee by Statistics 
Canada and the Committee conducted its own 
research, meeting with officials of the departments 
of the provincial attorneys general and of health, 
and visiting 140 hospitals throughout Canada. The 
Committee also commissioned national hospital, 
hospital staff, physician, and patient surveys. The 
overall conclusion of the Committee was that “The 
procedures set out for the operation of the Abor¬ 
tion Law are not working equitably across Cana¬ 
da” (p. 17). Of course, that conclusion does not 
lead to the necessary inference that s. 251 proce¬ 
dures violate the principles of fundamental justice. 
Unfair functioning of the law could be caused by 
external forces which do not relate to the law 
itself. 


The Badgley Report contains a wealth of 
detailed information which demonstrates, however, 
that many of the most serious problems with the 
functioning of s. 251 are created by procedural 
and administrative requirements established in the 
law. For example, the Badgley Committee noted, 
at p. 84, that: 

... the Abortion Law implicitly establishes a minimum 
requirement of three qualified physicians to serve on a 
therapeutic abortion committee, plus a qualified medical 
practitioner who is not a member of the therapeutic 
abortion committee, to perform the procedure. 

The Committee went on to make the following 
observation at p. 102: 


Cependant, comme c’est souvent le cas en 
matiere d’interpretation, la simple lecture des dis¬ 
positions legislatives ne dit pas tout. Pour com- 
prendre la nature et la portee veritables de Fart. 
a 251, il est necessaire d’examiner Fapplication pra¬ 
tique des dispositions. La Cour a regu une myriade 
de memoires sur les faits a cet egard. L’une des 
sources d’information les plus utiles est le rapport 
Badgley. Le comite sur Fapplication des disposi- 
b tions legislatives sur Favortement a ete cree par les 
decrets C.P. 1975-2305, -2306, -2307 du 29 sep- 
tembre 1975 avec pour mandat «d’entreprendre 
une etude visant a determiner si les dispositions 
prevues par le Code criminel relativement a la 
pratique d’avortements therapeutiques sont appli- 
quees de maniere equitable dans tout le Canada*. 
Statistique Canada a fourni des statistiques au 
comite et celui-ci a aussi procede a ses propres 
d recherches, rencontrant les fonctionnaires des 
ministeres des procureurs generaux et des ministe- 
res provinciaux de la sante et procedant a la visite 
de 140 hopitaux canadiens. Le comite a aussi fait 
proceder a des sondages, a Fechelle nationale, sur 
e les hopitaux, leur personnel, les medecins et les 
patients. Le comite a conclu en somme que: «Le 
recours prevu par la Loi sur Favortement n’est pas 
applique de fagon equitable a travers le Canada* 
j. (a la p. 19). Bien entendu, cette conclusion 
n’amene pas necessairement a dire que la proce¬ 
dure prevue a Fart. 251 viole les principes de 
justice fondamentale. Une application injuste de la 
loi peut etre imputable a des forces externes qui 
g n’ont rien a voir avec la loi elle-meme. 

Le rapport Badgley est une mine de renseigne- 
ments qui demontre cependant qu’un grand 
nombre des problemes les plus graves dans l’appli- 
h cation de Fart. 251 resultent des exigences admi- 
nistratives et de procedures etablies par la loi. Par 
exemple, le comite Badgley note, a la p. 92: 

l ... la Loi sur Favortement exige implicitement un mini¬ 
mum de trois medecins qualifies agissant comme mem- 
bres du comite de Favortement therapeutique, plus un 
medecin qualifie qui n’est pas membre de ce comite, 
pour pratiquer Fintervention. 

1 Le comite poursuit avec Fobservation suivante (a 
la p. 113): 
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Of the 1,348 civilian hospitals in operation in 1976, at 
least 331 hospitals had less than four physicians on their 
medical staff. In terms of the distribution of physicians, 
24.6 percent of hospitals in Canada did not have a 
medical staff which was large enough to establish a 
therapeutic abortion committee and to perform the 
abortion procedure. 

In other words, the seemingly neutral requirement 
of s. 251(4) that at least four physicians be avail¬ 
able to authorize and to perform an abortion 
meant in practice that abortions would be abso¬ 
lutely unavailable in almost one quarter of all 
hospitals in Canada. 

Other administrative and procedural require¬ 
ments of s. 251(4) reduce the availability of thera¬ 
peutic abortions even further. For the purposes of 
s. 251, therapeutic abortions can only be per¬ 
formed in “accredited” or “approved” hospitals. 
As noted above, an “approved” hospital is one 
which a provincial minister of health has desig¬ 
nated as such for the purpose of performing thera¬ 
peutic abortions. The minister is under no obliga¬ 
tion to grant any such approval. Furthermore, an 
“accredited” hospital must not only be accredited 
by the Canadian Council on Hospital Accredita¬ 
tion, it must also provide specified services. Many 
Canadian hospitals do not provide all of the 
required services, thereby being automatically dis¬ 
qualified from undertaking therapeutic abortions. 
The Badgley Report stressed the remarkable limi¬ 
tations created by these requirements, especially 
when linked with the four-physician rule discussed 
above (p. 105): 


Of the total of 1,348 non-military hospitals in Canada 
in 1976, 789 hospitals, or 58.5 percent, were ineligible in 
terms of their major treatment functions, the size of 
their medical staff, or their type of facility to establish 
therapeutic abortion committees. 


Moreover, even if a hospital is eligible to create a 
therapeutic abortion committee, there is no 
requirement in s. 251 that the hospital need do so. 
The Badgley Committee discovered that in 1976, 
of the 559 general hospitals which met the proce- 


Sur les 1,348 hopitaux civils en service en 1976, au 
moins 331 hopitaux comptaient moins de quatre mede- 
cins membres de leur personnel medical. En ce qui 
concerne la repartition des medecins, 24.6 pour cent des 
a hopitaux au Canada n’avaient pas un personnel medical 
suffisamment important pour pouvoir creer un comite de 
l’avortement therapeutique et pratiquer Pavortement. 


En d’autres termes, l’obligation du par. 251(4), 
neutre en apparence, qu’au moins quatre medecins 
soient disponibles pour autoriser et pratiquer ujfij 
avortement, signifie en pratique qu’il serait absold£. 
ment impossible d’obtenir un avortement dans pr^g 
du quart de tous les hopitaux au Canada. 

D’autres exigences administratives et procedure® 
les du par. 251(4) reduisent la possibilite d’obtenyc, 
des avortements therapeutiques. Pour les fins 
Fart. 251, les avortements therapeutiques ne peiF 
vent etre pratiques que dans des hopitaux «accredi- 
tes» ou «approuves». Comme il a ete dit precedem- 
ment, un hopital «approuve» est un hopital que le 
ministre de la Sante de la province designe comme 
tel, afin de lui permettre de pratiquer des avorte¬ 
ments therapeutiques. Le ministre n’a aucune obli¬ 
gation d’octroyer cette approbation. En outre, un 
hopital «accredite» doit non seulement etre accre¬ 
dits par le Conseil canadien d’accreditation des 
hopitaux, il doit aussi offrir certains services 
precis. Un grand nombre d’hopitaux canadiens 
n’offrent pas tous les services requis, ce qui leur 
interdit automatiquement de pratiquer des avorte¬ 
ments therapeutiques. Le rapport Badgley souligne 
les limitations importantes que ces exigences impo- 
sent surtout lorsqu’on les lie avec la regie des 
quatre medecins mentionnee ci-dessus (a la p. 
115): 


h Sur les 1,348 hopitaux civils que comptait le Canada 
en 1976, 789 hopitaux, soit 58.5 pour cent, n’etaient pas 
aptes a etablir un comite de l’avortement therapeutique, 
soit en raison de la specialisation des traitements fournis 
dans ces etablissements, soit a cause d’un personnel 
i medical insuffisant ou du genre d’installations dont ils 
disposaient. 


De plus, meme si un hopital est autorise a former 
un comite de l’avortement therapeutique, rien dans 
. l’art. 251 ne l’oblige a le faire. Le comite Badgley 
a decouvert qu’en 1976, des 559 hopitaux gene- 
raux qui repondaient aux exigences de procedure 
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dural requirements of s. 251, only 271 hospitals in 
Canada, or only 20.1 per cent of the total, had 
actually established a therapeutic abortion com¬ 
mittee (p. 105). 

Even though the Badgley Report was issued ten 
years ago, the relevant statistics do not appear to 
be out of date. Indeed, Statistics Canada reported 
that in 1982 the number of hospitals with thera¬ 
peutic abortion committees had actually fallen to 
261. ( Basic Facts on Therapeutic Abortions, 
Canada: 1982 (1983).) Even more recent data 
exists for Ontario. In the Powell Report, it was 
noted that in 1986 only 54 per cent of accredited 
acute care hospitals in the province had therapeut¬ 
ic abortion committees. In five counties there were 
no committees at all (p. 24). Of the 95 hospitals 
with committees, 12 did not do any abortions in 
1986 (p. 24). 


The Powell Report reveals another serious dif¬ 
ficulty with s. 251 procedures. The requirement 
that therapeutic abortions be performed only in 
“accredited” or “approved” hospitals effectively 
means that the practical availability of the excul¬ 
patory provisions of subs. (4) may be heavily 
restricted, even denied, through provincial regula¬ 
tion. In Ontario, for example, the provincial gov¬ 
ernment promulgated 0. Reg. 248/70 under The 
Public Hospitals Act, R.S.O. 1960, c. 322, now 
R.R.O. 1980, Reg. 865. This regulation provides 
that therapeutic abortion committees can only be 
established where there are ten or more members 
on the active medical staff (Powell Report, at 
p. 13). A minister of health is not prevented from 
imposing harsher restrictions. During argument, it 
was noted that it would even be possible for a 
.provincial government, exercising its legislative au¬ 
thority over public hospitals, to distribute funding 
for treatment facilities in such a way that no 
hospital would meet the procedural requirements 
of s. 251(4). Because of the administrative struc¬ 
ture established in s. 251(4) and the related defini¬ 
tions, the “defence” created in the section could be 
completely wiped out. 


de l’art. 251, 271 hopitaux seulement, au Canada, 
soit seulement 20,1 pour 100 du total, avaient 
' effectivement forme un comite de l’avortement 
therapeutique (a la p. 116). 
a 

Meme si le rapport Badgley remonte a dix ans, 
les statistiques en cause ne semblent pas perimees. 
D’ailleurs, Statistique Canada rapportait qu’en 
1982 le nombre d’hopitaux ayant des comites de 
b l’avortement therapeutique etait en fait tombe a 
261. ( Principales statistiques sur les avortementlff 
therapeutiques, Canada: 1982 (1983).) Les statisg 
tiques pour l’Ontario sont encore plus recentes= 
Dans le rapport Powell, on mentionne qu’en 19865 
seulement 54 pour 100 des hopitaux accredited 
dans la province ayant un departement de soinsi 
intensifs avaient forme des comites de l’avortemen^ 
therapeutique. Dans cinq comtes, il n’y avait 
d aucun comite (a la p. 24). Des 95 hopitaux ayant 
des comites, 12 n’avaient pas pratique d’avorte- 
ments en 1986 (a la p. 24). 

Le rapport Powell revele que la procedure de 
e 1’art. 251 suscite une autre difficulte grave. L’obli- 
gation que les avortements therapeutiques soient 
seulement pratiques dans des hopitaux «accredites» 
ou «approuves» signifie que le recours en pratique 
aux dispositions disculpatoires du par. 4 peut etre 
f fortement limite et meme supprime par la regie- 
mentation provinciale. En Ontario, par exemple, le 
gouvernement provincial a promulgue le reglement 
248/70 en application de The Public Hospitals 
g Act, R.S.O. 1960, chap. 322, maintenant R.R.O. 
1980, Reg. 865. Ce reglement porte que des comi¬ 
tes de l’avortement therapeutique ne peuvent etre 
formes que si le personnel medical actif compte dix 
membres ou plus (rapport Powell, a la p. 13). Rien 
h n’interdit au ministre de la Sante d’imposer des 
restrictions plus draconiennes. Au cours des plai- 
doiries, on a rappele qu’il serait meme possible 
pour un gouvernement provincial, dans l’exercice 
de son autorite legislative sur les hopitaux publics, 

1 de distribuer les fonds pour les soins de sante de 
fa?on a ce qu’aucun hopital ne puisse satisfaire 
aux exigences procedurales du par. 251(4). A 
cause de la structure administrative etablie par le 
. par. 251(4) et des definitions qui s’y rapportent, la 
1 «defense» prevue par 1’article pourrait disparaitre 
completement. 
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A further flaw with the administrative system 
established in s. 251(4) is the failure to provide an 
adequate standard for therapeutic abortion com¬ 
mittees which must determine when a therapeutic 
abortion should, as a matter of law, be granted. 
Subsection (4) states simply that a therapeutic 
abortion committee may grant a certificate when it 
determines that a continuation of a pregnancy 
would be likely to endanger the “life or health” of 
the pregnant woman. It was noted above that 
“health” is not defined for the purposes of the 
section. The Crown admitted in its supplementary 
factum that the medical witnesses at trial testified 
uniformly that the “health” standard was ambig¬ 
uous, but the Crown derives comfort from the fact 
that “the medical witnesses were unanimous in 
their approval of the broad World Health Organi¬ 
zation definition of health”. The World Health 
Organization defines “health” not merely as the 
absence of disease or infirmity, but as a state of 
physical, mental and social well-being. 


I do not understand how the mere existence of a 
workable definition of “health” can make the use 
of the word in s. 251(4) any less ambiguous when 
that definition is nowhere referred to in the sec¬ 
tion. There is no evidence that therapeutic abor¬ 
tion committees are commonly applying the World 
Health Organization definition. Indeed, the Badg- 
ley Report indicates that the situation is quite the 
contrary (p. 20): 

There has been no sustained or firm effort in Canada to 
develop an explicit and operational definition of health, 
or to apply such a concept directly to the operation of 
induced abortion. In the absence of such a definition, 
each physician and each hospital reaches an individual 
decision on this matter. How the concept of health is 
variably defined leads to considerable inequity in the 
distribution and the accessibility of the abortion 
procedure. 

Various expert doctors testified at trial that thera¬ 
peutic abortion committees apply widely differing 
definitions of health. For some committees, psy¬ 
chological health is a justification for therapeutic 
abortion; for others it is not. Some committees 
routinely refuse abortions to married women 


Le regime administratif etabli par le par. 251(4) 
souffre d’une autre faiblesse: l’absence de norme 
adequate a laquelle les comites de l’avortement 
therapeutique doivent se referer lorsqu’ils ont a 
a decider si un avortement therapeutique devrait, en 
droit, etre autorise. Le paragraphe (4) dit simple- 
ment que le comite de l’avortement therapeutique 
peut delivrer un certificat lorsqu’il estime que la 
poursuite de la grossesse pourrait mettre en danger 
b la «vie ou la sante# de la femme enceinte. On a 
deja signale que le terme «sante» n’est pas defiiiE 
aux fins de l’article. Le ministere public a reconng 
dans son memoire supplemental que, dans leun&: 
depositions au proces, les temoins medicaux orii 
tous dit que la norme de la “sante” etait ambigue, 
mais il trouve un certain reconfort dans le fait qugj 
[traduction] «les temoins medicaux ont unan; 
mement approuve la definition large du terme 
d sante adoptee par l’Organisation mondiale de la 
sante». L’Organisation mondiale de la sante definit 
la «sante» non comme l’absence de maladie ou 
d’infirmite, mais plutot comme un etat physique, 
mental et social de bien-etre. 
e 

Je ne comprends pas comment la simple exis¬ 
tence d’une definition utilisable du terme «sante» 
peut rendre l’emploi de ce terme au par. 251(4) 
moins ambigu, alors que nulle part dans cet article 
/ on ne se refere a cette definition. II n’y a pas la 
moindre preuve que les comites de l’avortement 
therapeutique appliquent generalement la defini¬ 
tion de reorganisation mondiale de la sante. En 
fait, le rapport Badgley revele que e’est exacte- 
S ment le contraire (a la p. 22): 

Aucun effort serieux et soutenu n’a ete fait au Canada 
pour trouver une definition explicite et fonctionnelle de 
la sante ou pour appliquer un tel concept a l’avortement 
h provoque. En l’absence d’une telle definition, chaque 
medecin et chaque hopital doit prendre une decision 
personnels a ce sujet. Les differentes definitions de la 
sante ont conduit a des inegalites importantes dans la 
repartition et l’accessibilite du recours a l’avortement. 

i 

Plusieurs medecins sont venus temoigner au 
proces, a titre d’expert, pour dire que les comites 
de l’avortement therapeutique appliquent des defi- 
. nitions fort differentes de la sante. Pour certains 
comites, la sante psychologique justifie un avorte¬ 
ment therapeutique; pour d’autres non. Certains 




[1988] 1 R.C.S. 


R. c. MORGENTALER Le Juge en chef 


69 


unless they are in physical danger, while for other 
committees it is possible for a married woman to 
show that she would suffer psychological harm if 
she continued with a pregnancy, thereby justifying 
an abortion. It is not typically possible for women 
to know in advance what standard of health will be 
applied by any given committee. Parker 
A.C.J.H.C., at p. 377, found clear evidence that s. 
251(4) provided no adequate guidelines for thera¬ 
peutic abortion committees charged with deter¬ 
mining when an abortion should legally be 
available: 


The [Badgley] report, and other evidence adduced in 
support of this motion, indicates that each therapeutic 
abortion committee is free to establish its own guidelines 
and many committees apply arbitrary requirements. 
Some committees refuse to approve applications for 
second abortions unless the patient consents to steriliza¬ 
tion, others require psychiatric assessment, and others 
do not grant approval to married women. 


It is no answer to say that “health” is a medical 
term and that doctors who sit on therapeutic abor¬ 
tion committees must simply exercise their profes¬ 
sional judgment. A therapeutic abortion commit¬ 
tee is a strange hybrid, part medical committee 
and part legal committee. Again, in the words of 
Parker A.C.J.H.C., at p. 381: 

Given the consequences of the issuing or refusing to 
issue a certificate, I have some difficulty in reducing the 
committee’s powers to merely that of stating its opinion 
as to the likelihood of the continuation of the pregnancy 
endangering the applicant’s life or health. The decision 
of the committee has a very real effect on access to 
abortion for the pregnant female applicant, and the 
potential criminal liability of both the applicant and the 
physician who performs the operation. 


comites refusent habitueilement un avortement 
aux femmes mariees, a moins qu’elles ne soient 
physiquement en danger, alors que, pour d’autres 
comites, il est possible a une femme mariee de 
a demontrer qu’elle subirait un prejudice psy- 
chologique si la grossesse se poursuivait, et de 
justifier ainsi un avortement. II n’est, en general, 
pas possible que les femmes sachent a l’avance 
quelle norme de sante un comite donne appliquera. 
b Le juge en chef adjoint Parker, a la p. 377, a juge 
que la preuve montrait clairement que le par. 
251(4) ne fournit pas de directives adequates aux 
comites de l’avortement therapeutique charges de 
c decider quand, legalement, il peut y avoir 
avortement: 

[traduction] Le rapport [Badgley], et d’autres 
preuves presentees pour etayer cette requete montrent 
que chaque comite de l’avortement therapeutique est 
d libre de se doter de ses propres directives et que de 
nombreux comites ont des exigences arbitraires. Cer¬ 
tains comites rejettent les demandes de deuxieme avorte¬ 
ment, a moins que la patiente ne consente a la sterilisa¬ 
tion; d’autres exigent un examen psychiatrique et 
e d’autres encore n’accordent pas d’approbation dans le 
cas des femmes mariees. 

Il ne sert a rien de dire que le terme «sante» est 
f un terme medical et que les medecins qui siegent 
aux comites de l’avortement therapeutique ne font 
qu’exercer leur jugement professionnel. Un comite 
de l’avortement therapeutique est un hybride 
etrange, en partie comite medical et en partie 
g comite legal. Ici encore, pour reprendre les propos 
du juge en chef adjoint Parker, a la p. 381: 

[traduction] Etant donne les consequences de la 
delivrance ou du refus de delivrer un certificat, il m’est 
h difficile de reduire les pouvoirs du comite a une simple 
declaration d’opinion sur les risques pour la vie ou la 
sante de la requerante s’il y a poursuite de la grossesse. 
La decision du comite a des effets tres reels sur l’obten- 
tion d’un avortement par la femme enceinte requerante 
et sur l’eventuelle responsabilite criminelle que pour- 
' raient encourir tant la requerante que le medecin qui 
procede a l’intervention. 


When the decision of the therapeutic abortion Lorsque la decision du comite de 1’avortement 

committee is so directly laden with legal conse- ■ therapeutique a des consequences juridiques aussi 
quences, the absence of any clear legal standard to directes, l’absence de norme legale claire a appli- 

be applied by the committee in reaching its deci- quer par le comite pour arriver a sa decision 

sion is a serious procedural flaw. constitue un vice de procedure grave. 
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The combined effect of all of these problems 
with the procedure stipulated in s. 251 for access 
to therapeutic abortions is a failure to comply with 
the principles of fundamental justice. In Re B.C. 
Motor Vehicle Act, Lamer J. held, at p. 503, that 
“the principles of fundamental justice are to be 
found in the basic tenets of our legal system”. One 
of the basic tenets of our system of criminal justice 
is that when Parliament creates a defence to a 
criminal charge, the defence should not be illusory 
or so difficult to attain as to be practically illusory. 
The criminal law is a very special form of govern¬ 
mental regulation, for it seeks to express our socie¬ 
ty’s collective disapprobation of certain acts and 
omissions. When a defence is provided, especially a 
specifically-tailored defence to a particular charge, 
it is because the legislator has determined that the 
disapprobation of society is not warranted when 
the conditions of the defence are met. 


Consider then the case of a pregnant married 
woman who wishes to apply for a therapeutic 
abortion certificate because she fears that her 
psychological health would be impaired seriously if 
she carried the foetus to term. The uncontroverted 
evidence reveals that there are many areas in 
Canada where such a woman would simply not 
have access to a therapeutic abortion. She may live 
in an area where no hospital has four doctors; no 
therapeutic abortion committee can be created. 
Equally, she may live in a place where the treat¬ 
ment functions of the nearby hospitals do not 
satisfy the definition of “accredited hospital” in s. 
251(6). Or she may live in a province where the 
provincial government has imposed such stringent 
requirements on hospitals seeking to create thera¬ 
peutic abortion committees that no hospital can 
qualify. Alternatively, our hypothetical woman 
may confront a therapeutic abortion committee in 
her local hospital which defines “health” in purely 
physical terms or which refuses to countenance 
abortions for married women. In each of these 
cases, it is the administrative structures and proce¬ 
dures established by s. 251 itself that would in 


L’effet combine de tous ces problemes et de la 
procedure etablie par Part. 251 pour l’obtention 
des avortements therapeutiques constitue un man- 
quement aux principes de justice fondamentale. 
a Dans le Renvoi: Motor Vehicle Act de la C.-B., le 
juge Lamer dit, a la p. 503: «les principes de 
justice fondamentale se trouvent dans les preceptes 
fondamentaux de notre systeme juridique». L’un 
des preceptes fondamentaux de notre systeme derj- 
6 justice criminelle est que, lorsque le Parlemento 
crie une defense a l’egard d’une accusation crimi-?- 
nelle, celle-ci ne doit etre ni illusoire ni a ce pointS 
difficile a faire valoir qu’elle soit illusoire en prati-= 
que. Le droit criminel constitue une forme tres^ 
speciale de reglementation gouvernementale, car ilO 
cherche a exprimer la disapprobation collective de[§ 
notre societe pour certains actes ou omissions.? 
Lorsqu’un moyen de defense est privu, surtout 
d lorsqu’il s’agit d’un moyen de defense con?u spici- 
fiquement pour une accusation particuliere, c’est 
parce que le legislateur a juge que la disapproba¬ 
tion de la sociiti n’est pas justifiie lorsque les 

conditions de ce moyen de defense sont remplies. 
e 

Prenons done le cas d’une femme mariie 
enceinte qui disire demander un certificat d’avor- 
tement thirapeutique parce qu’elle craint que sa 
f santi psychologique soit gravement atteinte si elle 
mene le foetus a terme. D’apres la preuve indiscu- 
tie, il existe de nombreuses rigions au Canada ou 
cette femme ne pourrait tout simplement pas obte- 
nir un avortement thirapeutique. II se peut qu’elle 
vive dans une rigion ou il n’y a pas d’hopitaux ou 
exercent quatre midecins; aucun comiti d’avorte- 
ment thirapeutique ne peut etre crii. De mime, il 
se peut qu’elle vive dans une rigion ou les traite- 
h ments qu’assurent les hopitaux alentour ne ripon- 
dent pas a la difinition dVhopital accriditi» du 
par. 251(6). Ou il se peut qu’elle habite dans une 
province ou le gouvernement provincial a imposi 
aux hopitaux disireux de former des comites de 
' Pavortement thirapeutique des conditions si rigou- 
reuses qu’aucun hopital ne peut y satisfaire. Ou 
encore, notre femme hypothitique peut avoir 
affaire a un comiti de Pavortement thirapeutique, 

. a l’hopital local, qui difinit la «santi» en termes 
purement somatiques ou qui refuse d’approuver 
Pavortement pour les femmes mariies. Dans 
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practice prevent the woman from gaining the ben¬ 
efit of the defence held out to her in s. 251(4). 


The facts indicate that many women do indeed 
confront these problems. Doctors from the Che- 
doke-McMaster Hospital in Hamilton testified 
that they received telephone calls from women 
throughout Ontario who had applied for thera¬ 
peutic abortions at local hospitals and been 
refused. At one point, 80 per cent of abortion 
patients at Chedoke-McMaster were from outside 
Hamilton, and the hospital was forced to restrict 
access for women from outside its catchment area. 
The Powell Report revealed that in over 50 per 
cent of Ontario counties in 1986, the majority of 
women obtaining abortions had the procedure 
away from their place of residence (p. 7). Even 
more telling is the fact that “a minimum of 5000 
Ontario women obtain abortions each year in free¬ 
standing clinics in Canada and the United States” 
(p. 7). 


The Crown argues in its supplementary factum f 
that women who face difficulties in obtaining 
abortions at home can simply travel elsewhere in 
Canada to procure a therapeutic abortion. That 
submission would not be especially troubling if the 
difficulties facing women were not in large meas¬ 
ure created by the procedural requirements of s. 
251 itself. If women were seeking anonymity out¬ 
side their home town or were simply confronting 
the reality that it is often difficult to obtain medi- k 
cal services in rural areas, it might be appropriate 
to say “let them travel”. But the evidence estab¬ 
lishes convincingly that it is the law itself which in 
many ways prevents access to local therapeutic 
abortion facilities. The enormous emotional and ' 
financial burden placed upon women who must 
travel long distances from home to obtain an abor¬ 
tion is a burden created in many instances by 
Parliament. Moreover, it is not accurate to say to • 
women who would seem to qualify under s. 251(4) 
that they can get a therapeutic abortion as long as 


chacun de ces cas, ce sont les structures adminis- 
tratives et la procedure etablie par Part. 251 lui- 
meme qui, en pratique, interdisent a cette femme 
de se prevaloir de la defense que lui accorde le par. 
a 251(4). 

Les faits demontrent qu’un grand nombre de 
femmes se trouvent dans une situation de ce genre. 
Les medecins de Phopital Chedoke-McMaster 
d’Hamilton ont temoigne avoir re 9 U des appels 
telephoniques de femmes de toutes les regions de 
l’Ontario qui avaient fait sans succes une demande 
d’avortement therapeutique aux hopitaux locaux. 
A une certaine epoque, 80 pour 100 des patientes 
admises a Chedoke-McMaster pour se faire avor- 
ter venaient de l’exterieur d’Hamilton, aussi l’hopi- 
tal a-t-il ete force de limiter 1’admission des 
femmes venant de l’exterieur de la zone qu’il des¬ 
sert. Le rapport Powell revele que, dans plus de 50 
pour 100 des comtes de l’Ontario, en 1986, la 
majorite des femmes qui ont obtenu un avortement 
Pont fait a Pexterieur de leur lieu de residence (a 
la p. 7). Mais, fait plus revelateur encore, [tra¬ 
duction] «un minimum de cinq mille Ontariennes 
se font c’naque annee avorter dans des cliniques 
independantes, au Canada et aux Etats-Unis* (a la 
p. 7). 

Le ministere public soutient, dans son memoire 
additionnel, que les femmes qui eprouvent des 
difficultes a se faire avorter au lieu de leur domi¬ 
cile n’ont qu’a se deplacer pour obtenir un avorte¬ 
ment therapeutique ailleurs au Canada. Cet argu¬ 
ment ne serait pas specialement genant si les 
difficultes auxquelles les femmes ont a faire face 
ne resultaient pas dans une large mesure des exi¬ 
gences procedural de Part. 251 lui-meme. Si les 
femmes ne faisaient que rechercher Panonymat en 
allant ailleurs ou se trouvaient simplement con- 
frontees aux difficultes habituelles qu’il y a a 
obtenir des soins medicaux dans les regions rura- 
les, il pourrait etre approprie de dire «qu’elles 
aillent ailleurs*. Mais la preuve etablit de fagon 
concluante que c’est la loi elle-meme qui, de bien 
des manieres, les empeche d’avoir acces aux insti¬ 
tutions locales offrant l’avortement therapeutique. 
L’enorme fardeau emotionnel et financier impose 
aux femmes qui doivent se deplacer loin de chez 
elles pour obtenir un avortement est un fardeau 
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they are willing to travel. Ms. Carolyn Egan, 
administrative co-ordinator of the Birth Control 
and Venereal Disease Centre of Toronto, testified 
that many hospitals in Toronto had been forced to 
establish arbitrary abortion quotas, and that some 
Toronto hospitals restricted access to women 
inside the geographical area the hospitals were 
designated to serve. A woman from outside 
Toronto could run into serious difficulties attempt¬ 
ing to procure a therapeutic abortion in that city. 
As noted above, the situation in Hamilton is now 
comparable to that in Toronto, because of the 
geographic restrictions imposed at the Chedoke- 
McMaster Hospital. Meanwhile, of course, days 
and weeks may pass and a woman may ultimately 
be forced to undergo a more dangerous abortion 
procedure. Or she may become desperate and 
choose to travel even further afield, to Quebec or 
to the United States, to obtain an abortion in a 
free-standing clinic. 


A majority of this Court held in R. v. Jones , at 
p. 304, per La Forest J., that: 

The provinces must be given room to make choices 
regarding the type of administrative structure that will 
suit their needs unless the use of such structure is in 
itself so manifestly unfair, having regard to the decisions 
it is called upon to make, as to violate the principles of 
fundamental justice. [Emphasis in original.] 

Similarly, Parliament must be given room to 
design an appropriate administrative and proce¬ 
dural structure for bringing into operation a par¬ 
ticular defence to criminal liability. But if that 
structure is “so manifestly unfair, having regard to 
the decisions it is called upon to make, as to violate 
the principles of fundamental justice”, that struc¬ 
ture must be struck down. In the present case, the 
structure — the system regulating access to thera¬ 
peutic abortions — is manifestly unfair. It con¬ 
tains so many potential barriers to its own opera¬ 
tion that the defence it creates will in many 
circumstances be practically unavailable to women 


cree dans bien des cas par le Parlement. En outre, 
il n’est pas exact de dire aux femmes qui, au 
depart, sembleraient admissibles en vertu du par. 
251(4) qu’elles pourront obtenir un avortement 
« therapeutique pourvu qu’elles acceptent de se 
deplacer. Madame Carolyn Egan, coordonnatrice 
administrative du Birth Control and Venereal 
Disease Centre de Toronto, a declare dans son 
temoignage que de nombreux hopitaux de Toronto 
h avaient ete forces de contingenter arbitrairemen^ 
les avortements et que certains hopitaux torontois 1 
n’admettaient que les femmes residant dans lan 
zone geographique qu’ils devaient desservir. Uney 
femme de Pexterieur de Toronto peut eprouver d^ 
serieuses difficultes a obtenir un avortement thera¬ 
peutique dans cette ville. Comme on Pa dit prece- 
demment, la situation a Hamilton se compare 1 
maintenant a celle de Toronto, vu les restrictions 
d geographiques imposees a l’hopita! Chedoke- 
McMaster, Entre temps, bien entendu, les jours et 
les semaines passent et une femme peut etre finale- 
ment obligee de subir un avortement selon une 
procedure plus dangereuse. Ou elle peut en deses- 
e poir de cause choisir d’aller plus loin encore, au 
Quebec ou aux Etats-Unis, pour obtenir un avorte¬ 
ment dans une clinique independante. 

La Cour, a la majorite, a deja juge dans l’arret 
/ R. c. Jones , a la p. 304 (le juge La Forest), que: 

Les provinces doivent avoir la possibilite de faire des 
choix quant au type de structure administrative qui 
repondra a leurs besoins, a moins que le recours a une 
telle structure ne soit en lui-meme nettement injuste, 

® compte tenu des decisions qu’elle est appelee a prendre, 
au point de violer les principes de justice fondamentale . 
[Souligne dans Poriginal.] 

De meme, le Parlement doit avoir la latitude 
h voulue pour concevoir une structure administrative 
et procedural appropriee qui permette a une 
defense particuliere de jouer, afin d’eviter une 
responsabilite criminelle. Mais, si cette structure 
est «nettement injuste, compte tenu des decisions 
' qu’elle est appelee a prendre, au point de violer les 
principes de justice fondamentale®, elle doit etre 
invalidee. En Pespece, la structure — le systeme 
regissant l’acces aux avortements therapeutiques 
. — est manifestement injuste. Elle comporte tene¬ 
ment de barrieres potentielles a son propre fonc- 
tionnement que la defense qu’elle institue sera, 
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who would prima facie qualify for the defence, or 
at least would force such women to travel great 
distances at substantial expense and inconvenience 
in order to benefit from a defence that is held out 
to be generally available. « 


I conclude that the procedures created in s. 251 
of the Criminal Code for obtaining a therapeutic * 
abortion do not comport with the principles of 
fundamental justice. It is not necessary to deter¬ 
mine whether s. 7 also contains a substantive 
content leading to the conclusion - that, in some 
circumstances at least, the deprivation of a preg- c 
nant woman’s right to security of the person can 
never comport with fundamental justice. Simply 
put, assuming Parliament can act, it must do so 
properly. For the reasons given earlier, the depri- d 
vation of security of the person caused by s. 251 as 
a whole is not in accordance with the second clause 
of s. 7. It remains to be seen whether s. 251 can be 
justified for the purposes of s. 1 of the Charter. 

e 

v 

Section 1 Analysis 

Section 1 of the Charter can potentially be used ^ 
to “salvage” a legislative provision which breaches 
s. 7: Re B.C. Motor Vehicle Act , per Lamer J., at 
p. 520. The principles governing the necessary 
analysis under s. 1 were set down in R. v. Big M g 
Drug Mart Ltd., and, more precisely, in R. v. 
Oakes, [1986] 1 S.C.R. 103. A statutory provision 
which infringes any section of the Charter can 
only be saved under s. 1 if the party seeking to 
uphold the provision can demonstrate first, that h 
the objective of the provision is “of sufficient 
importance to warrant overriding a constitutional¬ 
ly protected right or freedom” (R. v. Big M Drug 
Mart Ltd., at p. 352) and second, that the means 
chosen in overriding the right or freedom are ' 
reasonable and demonstrably justified in a free 
and democratic society. This second aspect ensures 
that the legislative means are proportional to the 
legislative ends {Oakes, at pp. 139-40). In Oakes, . 
at p. 139, the Court referred to three consider¬ 
ations which are typically useful in assessing the 


dans de nombreuses circonstances, hors de portee 
en pratique des femmes qui, au depart, auraient pu 
s’en prevaloir ou, a tout le moins, forcera ces 
femmes a se deplacer sur de grandes distances et a 
subir de grands frais et inconvenients pour benefi- 
cier d’une defense que l’on considere generalement 
ouverte a tous. 

Je conclus que la procedure instituee par l’art. 
251 du Code criminel pour obtenir un avortement 
therapeutique n’est pas conforme aux principes de 
justice fondamentale. II n’est pas necessaire de 
determiner si l’art. 7 a aussi un contenu de droit 
positif dont on peut conclure que, dans certaines 
circonstances au moins, l’atteinte au droit d’une 
femme enceinte a la securite de sa personne ne 
peut jamais s’accorder avec la justice fondamen¬ 
tale. En bref, si Ton presume que le Parlement 
peut agir, il doit le faire de la fafon appropriee. 
Pour les motifs deja exposes, 1’atteinte a la securite 
de la personne causee par l’art. 251 dans son 
ensemble n’est pas conforme au second volet de 
l’art. 7. II reste a voir si 1’art. 251 peut etre justifie 
en raison de Particle premier de la Charte. 

V 

Analyse de Particle premier 

L’article premier de la Charte peut potentielle- 
ment servir a «sauvegarder» une disposition legisla¬ 
tive qui enfreint Part. 7: Renvoi: Motor Vehicle 
Act de la C.-B., le juge Lamer, a la p. 520. Les 
principes regissant Panalyse requise aux termes de 
l’article premier ont ete enonces dans l’arret R. c. 
Big M Drug Mart Ltd. et, de faqon plus precise 
encore, dans l’arret R. c. Oakes, [1986] 1 R.C.S. 
103. Une disposition legislative qui enfreint un 
article de la Charte ne peut etre sauvegardee en 
vertu de Particle premier que si la partie qui en 
soutient la validite peut demontrer, en premier 
lieu, que Pobjectif de la disposition est «suffisam- 
ment important pour justifier la suppression d’un 
droit ou d’une liberte garantis par la Constitution* 
(arret R. c. Big M Drug Mart Ltd., a la p. 352) et, 
en second lieu, que les moyens choisis pour l’em- 
porter sur le droit ou la liberte sont raisonnables et 
que leur justification peut se demontrer dans une 
societe libre et democratique. Ce second aspect fait 
en sorte que les moyens legislates soient propor- 
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proportionality of means to ends. First, the means 
chosen to achieve an important objective should be 
rational, fair and not arbitrary. Second, the legis¬ 
lative means should impair as little as possible the 
right or freedom under consideration. Third, the 
effects of the limitation upon the relevant right or 
freedom should not be out of proportion to the 
objective sought to be achieved. 


The appellants contended that the sole purpose 
of s. 251 of the Criminal Code is to protect the life 
and health of pregnant women. The respondent 
Crown submitted that s. 251 seeks to protect not 
only the life and health of pregnant women, but 
also the interests of the foetus. On the other hand, 
the Crown conceded that the Court is not called 
upon in this appeal to evaluate any claim to “foetal 
rights” or to assess the meaning of “the right to 
life”. I expressly refrain from so doing. In my 
view, it is unnecessary for the purpose of deciding 
this appeal to evaluate or assess “foetal rights” as 
an independent constitutional value. Nor are we 
required to measure the full extent of the state’s 
interest in establishing criteria unrelated to the 
pregnant w'oman’s own priorities and aspirations. 
What we must do is evaluate the particular bal¬ 
ance struck by Parliament in s. 251, as it relates to 
the priorities and aspirations of pregnant women 
and the government’s interests in the protection of 
the foetus. 


Section 251 provides that foetal interests are not 
to be protected where the “life or health” of the 
woman is threatened. Thus, Parliament itself has 
expressly stated in s. 251 that the “life or health” 
of pregnant women is paramount. The procedures 
of s. 251(4) are clearly related to the pregnant 
woman’s “life or health” for that is the very phrase 
used by the subsection. As McIntyre J. states in 
his reasons (at p. 155), the aim of s. 251(4) is “to 
restrict abortion to cases where the continuation of 
the pregnancy would, or would likely, be injurious 


tionnels aux fins legislatives (Oakes, aux pp. 139- 
140). Dans l’arret Oakes , a la p. 139, la Cour se 
refere a trois facteurs particulierement utiles a 
1’evaluation de la proportionnalite entre les moyens 
a et les fins. En premier lieu, les moyens choisis pour 
atteindre un objectif important doivent etre ration- 
nels, justes et non arbitraires. En second lieu, les 
moyens legislates doivent etre de nature a porter 
le moins possible atteinte au droit ou a la liberte en 
b cause. En troisieme lieu, les effets de la restriction) 
du droit ou de la liberte en cause ne doivent pas 
etre disproportionnes par rapport a l’objecti^ 

recherche, □ 

c 

c cu 

Les appelants soutiennent que l’art. 251 dtD 

Code criminel a pour seul but la protection de 1^§ 
vie et de la sante des femmes enceintes. Le minis?? 
tere public intime fait valoir que l’art. 251 cherche 
d a proteger non seulement la vie et la sante des 
femmes enceintes, mais aussi les interets du foetus. 
D’autre part, le ministere public a reconnu que la 
Cour n’est pas invitee en l’espece a evaluer des 
arguments relatifs aux «droits du foetus# ni a deter- 
e miner le sens du «droit a la vie». Je m’abstiens 
expressement de me prononcer a cet egard. A mon 
avis, il n’est pas necessaire, pour les besoins de 
l’espece, d’evaluer ou de determiner les «droits du 
foetus# en tant que valeur constitutionnelle inde- 
J pendante. II n’est pas non plus requis de prendre 
toute la mesure de l’interet qu’a l’Etat a etablir des 
criteres independants des propres priorites et aspi¬ 
rations d’une femme enceinte. Ce que nous devons 
g faire, c’est evaluer l’equilibre particulier etabli par 
le Parlement a l’art. 251, dans la mesure ou il se 
rapporte aux priorites et aspirations des femmes 
enceintes et les interets qu’a le gouvernement a 
proteger le foetus. 
h 

L’article 251 prescrit que les interets du foetus 
ne doivent pas etre proteges lorsque “la vie ou la 
sante” de la femme est en danger. Le Parlement a 
done lui-meme expressement declare a Part. 251 
' que “la vie ou la sante” des femmes enceintes 
l’emporte. Il est clair que la procedure prevue au 
par. 251(4) se rapporte a “la vie ou la sante” de la 
femme enceinte, car c’est l’expression meme utili- 
. see dans le paragraphe. Comme le juge McIntyre 
le dit dans ses motifs (a la p. 155), le but du par. 
251(4) vise “a limiter l’avortement aux cas ou la 
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to the life or health of the woman concerned, not 
to provide unrestricted access to abortion.” I have 
no difficulty in concluding that the objective of s. 
251 as a whole, namely, to balance the competing 
interests identified by Parliament, is sufficiently a 
important to meet the requirements of the first 
step in the Oakes inquiry under s. 1. I think the 
protection of the interests of pregnant women is a 
valid governmental objective, where life and health 
can be jeopardized by criminal sanctions. Like b 
Beetz and Wilson JJ., I agree that protection of 
foetal interests by Parliament is also a valid gov¬ 
ernmental objective. It follows that balancing 
these interests, with the lives and health of women 
a major factor, is clearly an important governmen¬ 
tal objective. As the Court of Appeal stated at p. 
366, “the contemporary view [is] that abortion is 
not always socially undesirable behavior.” 


I am equally convinced, however, that the means 
chosen to advance the legislative objectives of s. 
251 do not satisfy any of the three elements of the 
proportionality component of R. v. Oakes. The 
evidence has led me to conclude that the infringe- * 
ment of the security of the person of pregnant 
women caused by s. 251 is not accomplished in 
accordance with the principles of fundamental jus¬ 
tice. It has been demonstrated that the procedures 
and administrative structures created by s. 251 are 
often arbitrary and unfair. The procedures estab¬ 
lished to implement the policy of s. 251 impair s. 7 
rights far more than is necessary because they hold 
out an illusory defence to many women who would h 
prima facie qualify under the exculpatory provi¬ 
sions of s. 251(4). In other words, many women 
whom Parliament professes not to wish to subject 
to criminal liability will nevertheless be forced by 
the practical unavailability of the supposed ' 
defence to risk liability or to suffer other harm 
such as a traumatic late abortion caused by the 
delay inherent in the s. 251 system. Finally, the 
effects of the limitation upon the s. 7 rights of . 
many pregnant women are out of proportion to the J 
objective sought to be achieved. Indeed, to the 


continuation de la grossesse nuirait ou nuirait pro- 
bablement a la vie ou a la sante de la femme en 
cause, et non pas a donner la possibilite illimitee de 
se faire avorter». II ne m’est done pas difficile de 
conclure que l’objectif de l’art. 251 dans son 
ensemble, soit d’equilibrer les interets en concur¬ 
rence identifies par le Parlement, est suffisamment 
important pour repondre aux exigences du premier 
volet de l’analyse, selon Parret Oakes , au regard de 
Particle premier. Je pense que la protection des 
interets des femmes enceintes est un objectif gou- 
vernemental valide, lorsque la vie et la sante peu- 
vent etre mises en danger par des sanctions crimi- 
nelles. Comme les juges Beetz et Wilson, je suis 
d’accord pour dire que la protection des interets du 
feetus par le Parlement constitue aussi un objectif 
gouvernemental valide. II s’ensuit qu’equilibrer ces 
interets, la vie et la sante des femmes etant un 
facteur majeur, est clairement un objectif gouver¬ 
nemental important. Comme la Cour d’appel Pa 
dit a la p. 366 [traduction] «le point de vue 
contemporain [est que] Pavortement n’est pas tou- 
jours une conduite socialement reprehensible®. 

Je suis egalement convaincu, neanmoins, que les 
moyens choisis pour atteindre les objectifs legisla¬ 
tes de Part. 251 ne sont conformes a aucun des 
trois elements de la proportionnalite enoncee par 
Parret R. c. Oakes. La preuve m’a amene a con¬ 
clure que Patteinte a la securite de la personne des 
femmes enceintes causee par Part. 251 n’est pas 
conforme avec les principes de justice fondamen- 
tale. II a ete demontre que la procedure et les 
structures administratives instaurees par Part. 251 
sont souvent arbitraires et injustes. La procedure 
etablie pour mettre en oeuvre la politique de Part. 
251 porte atteinte aux droits garantis par Part. 7 
au-dela de ce qui est necessaire, puisqu’elle ne 
fournit qu’une defense illusoire a nombre de 
femmes qui, prima facie, pourraient se prevaloir 
des dispositions disculpatoires du par. 251(4). En 
d’autres termes, beaucoup de femmes que le Parle¬ 
ment pretend ne pas vouloir tenir criminellement 
responsables seront neanmoins forcees, par l’irn- 
possibilite pratique de se prevaloir de cette suppo- 
see defense, de prendre le risque d’etre tenues 
responsables ou de s’exposer a un autre danger, tel 
un avortement tardif traumatisant, en raison des 
delais inherents au systeme de Part. 251. Enfin, 
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extent that s. 251(4) is designed to protect the life 
and health of women, the procedures it establishes 
may actually defeat that objective. The adminis¬ 
trative structures of s. 251(4) are so cumbersome 
that women whose health is endangered by preg¬ 
nancy may not be able to gain a therapeutic 
abortion, at least without great trauma, expense 
and inconvenience. 


I conclude, therefore, that the cumbersome 
structure of subs. (4) not only unduly subordinates 
the s. 7 rights of pregnant women but may also 
defeat the value Parliament itself has established 
as paramount, namely, the life and health of the 
pregnant woman. As I have noted, counsel for the 
Crown did contend that one purpose of the proce¬ 
dures required by subs. (4) is to protect the inter¬ 
ests of the foetus. State protection of foetal inter¬ 
ests may well be deserving of constitutional 
recognition under s. 1. Still, there can be no escape 
from the fact that Parliament has failed to estab¬ 
lish either a standard or a procedure whereby any 
such interests might prevail over those of the 
woman in a fair and non-arbitrary fashion. 


Section 251 of the Criminal Code cannot be 
saved, therefore, under s. 1 of the Charter. 

VI 

Defence Counsel’s Address to the Jury 

In his concluding remarks to the jury at the trial 
of the appellants, defence counsel asserted: 

The judge will tell you what the law is. He will tell 
you about the ingredients of the offence, what the 
Crown has to prove, what the defences may be or may 
not be, and you must take the law from him. But I 
submit to you that it is up to you and you alone to apply 
the law to this evidence and you have a right to say it J 
shouldn’t be applied. 


pour nombre de femmes enceintes, les effets de la 
limitation des droits garantis par l’art. 7 sont 
disproportionnes par rapport a Pobjectif recherche. 
D’ailleurs, dans la mesure ou le par. 251(4) est 
a conqu pour la protection de la vie et la sante des 
femmes, la procedure qu’il etablit peut, en fait, 
mettre cet objectif en echec. Les structures 
administratives du par. 251(4) sont si lourdes que 
les femmes dont la sante est menac£e par leur 
h grossesse peuvent se trouver dans l’impossibilitep 
d’obtenir un avortement therapeutique, si ce n’esi 
au prix de traumatismes, de depenses et d’incon§ 
venients majeurs. = 

c 

c Je conclus done que la structure lourde du par^ 
(4) non seulement assujettit indument les droitgo 
des femmes enceintes en vertu de Part. 7, mai§? 
peut aussi mettre en echec la valeur que le Parle- 
ment lui-meme a etablie comme la plus impor- 
tante, soit la vie et la sante de la femme enceinte. 
Comme je l’ai note, le substitut du procureur 
general a effectivement plaide que l’un des buts de 
la procedure etablie par le par. (4) est de proteger 
e les interets du foetus. La protection des interets du 
feetus par l’Etat peut bien meriter une reconnais¬ 
sance constitutionnelle en vertu de Particle pre¬ 
mier. Cependant, on ne peut echapper au fait que 
le Parlement a omis d’etablir soit une norme soit 
/ une procedure par laquelle de tels interets pour- 
raient prevaloir sur ceux de la femme d’une faqon 
juste et non arbitraire. 

L’article 251 du Code criminel ne peut done etre 
g sauvegarde en vertu de Particle premier de la 
Charte. 

VI 

La plaidoirie de Pavocat de la defense a l’intention 

du jury 

En terminant sa plaidoirie au proces des appe- 
lants, Pavocat de la defense, s’adressant au jury, a 
declare; 

[traduction] Le juge va vous dire quel est le droit. 
II vous dira quels elements composent l’infraction, ce 
que le ministere public doit prouver, quelles defenses 
sont ou ne sont pas admissibles, et vous devez prendre 
son enonce du droit. Mais moi je vous dis que e’est a 
vous, et a vous seul, d’appliquer le droit a ces elements 
de preuve et vous avez le droit de dire qu’il ne devrait 
pas etre applique. 






[1988] 1 R.C.S. 


r. c. morgentaler Le Juge en chef 


11 


The burden of his argument was that the jury 
should not apply s. 251 if they thought that it was 
a bad law, and that, in refusing to apply the law, 
they could send a signal to Parliament that the law 
should be changed. Although my disposition of the 
appeal makes it unnecessary, strictly speaking, to 
review Mr. Manning’s argument before the jury, I 
find the argument so troubling that I feel com¬ 
pelled to comment. 

It has long been settled in Anglo-Canadian 
criminal law that in a trial before judge and jury, 
the judge’s role is to state the law and the jury’s 
role is to apply that law to the facts .of the case. In 
Joshua v. The Queen , [1955] A.C. 121 (P.C.), at 
p. 130, Lord Oaksey enunciated the principle 
succinctly: 

It is a general principle of British law that on a trial by 
jury it is for the judge to direct the jury on the law and 
in so far as he thinks necessary on the facts, but the 
jury, whilst they must take the law from the judge, are 
the sole judges on the facts. 

The jury is one of the great protectors of the 
citizen because it is composed of twelve persons 
who collectively express the common sense of the 
community. But the jury members are not expert 
in the law, and for that reason they must be guided 
by the judge on questions of law. 

The contrary principle contended for by Mr. 
Manning, that a jury may be encouraged to ignore 
a law it does not like, could lead to gross inequi¬ 
ties. One accused could be convicted by a jury who 
supported the existing law, while another person 
indicted for the same offence could be acquitted by 
a jury who, with reformist zeal, wished to express 
disapproval of the same law. Moreover, a jury 
could decide that although the law pointed to a 
conviction, the jury would simply refuse to apply 
the law to an accused for whom it had sympathy. 
Alternatively, a jury who feels antipathy towards 
an accused might convict despite a law which 
points to acquittal. To give a harsh but I think 
telling example, a jury fueled by the passions of 
racism could be told that they need not apply the 
law against murder to a white man who had killed 
a black man. Such a possibility need only be stated 
to reveal the potentially frightening implications of 


Essentiellement, cette plaidoirie soutient que le 
jury ne devrait pas appliquer l’art. 251 s’il pense 
qu’il s’agit d’une mauvaise loi et que, en refusant 
d’appliquer la loi, il signale au Parlement qu’il faut 
a la changer. Quoique, vu la faqon dont je me pro¬ 
nonce en l’espece, il ne me soit pas necessaire, a 
strictement parler, d’examiner la plaidoirie de M e 
Manning devant le jury, l’argument m’a paru si 

troublant que je me sens oblige de le commenter. 
b 

Il est etabli depuis longtemps en droit criminel 
anglo-canadien que, dans un proces devant un juge 
et un jury, le role du juge consiste a dire le droit et 
celui du jury a appliquer ce droit aux faits de 
c l’espece. Dans 1’arret Joshua v. The Queen, [1955] 
A.C. 121 (C.P.), a la p. 130, Lord Oaksey enonce 
succinctement ce principe: 

[traduction] C’est un principe general du droit bri- 
4 tannique qu’au cours d’un proces par jury, il appartient 
au juge d’instruire le jury sur le droit et, dans la mesure 
ou il l’estime necessaire, sur les faits, mais que le jury, 
s’il doit prendre le droit tel qu’il lui est dicte par le juge, 
reste seul juge des faits. 

e Le jury est l’un des grands protecteurs du citoyen 
puisqu’il est compose de douze personnes qui 
expriment collectivement le bon sens de la societe. 
Mais les membres du jury ne sont pas des experts 
j en droit et, pour cette raison, ils doivent etre 
guides par le juge sur les questions de droit. 

Le principe contraire avance par M e Manning 
selon lequel on peut encourager le jury a ignorer 
g une regie de droit qu’il n’aime pas, pourrait con¬ 
duce a de graves inequites. Un jury pourrait appli¬ 
quer le droit en vigueur et condamner un accuse 
alors qu’un autre jury, plein de zele reformiste, 
acquitterait un autre inculpe de la meme infraction 
h pour exprimer sa desapprobation du meme prin¬ 
cipe. En outre, le jury pourrait decider que, si la loi 
oblige a condamner, il refuse neanmoins d’appli¬ 
quer la loi a un accuse sympathique. Au contraire, 
un jury auquel un accuse est antipathique pourrait 
' le condamner, en depit de la loi qui exige Tac- 
quittement. Pour donner un exemple brutal mais, 
me semble-t-il, frappant, un jury entraine par les 
passions du racisme pourrait se faire dire qu’il n’a 
■ pas a appliquer, a un blanc qui a tue un noir, la loi 
qui interdit le meurtre. Il suffit d’evoquer cette 
possibilite pour saisir les repercussions potentielle- 
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Mr. Manning’s assertions. The dangerous argu¬ 
ment that a jury may be encouraged to disregard 
the law was castigated as long ago as 1784 by 
Lord Mansfield in a criminal libel case, R. v. 
Shipley (1784), 4 Dougl. 73, 99 E.R. 774, at p. a 
824: 

So the jury who usurp the judicature of law, though they 
happen to be right, are themselves wrong, because they 
are right by chance only, and have not taken the consti¬ 
tutional way of deciding the question. It is the duty of b 
the Judge, in all cases of general justice, to tell the jury 
how to do right, though they have it in their power to do 
wrong, which is a matter entirely between God and their 
own consciences. 

C 

To be free is to live under a government by law 
.... Miserable is the condition of individuals, dangerous 
is the condition of the State, if there is no certain law, 
or, which is the same thing, no certain administration of 
law, to protect individuals, or to guard the State. * 

In opposition to this, what is contended for? — That 
the law shall be, in every particular cause, what any 
twelve men, who shall happen to be the jury, shall be 
inclined to think; liable to no review, and subject to no 
control, under all the prejudices of the popular cry of the 
day, and under all the bias of interest in this town, 
where thousands, more or less, are concerned in the 
publication of newspapers, paragraphs, and pamphlets. 
Under such an administration of law, no man could tell, J 
no counsel could advise, whether a paper was or was not 
punishable. 

I can only add my support to that eloquent state- g 
ment of principle. 

It is no doubt true that juries have a de facto 
power to disregard the law as stated to the jury by 
the judge. We cannot enter the jury room. The A 
jury is never called upon to explain the reasons 
which lie behind a verdict. It may even be true 
that in some limited circumstances the private 
decision of a jury to refuse to apply the law will 
constitute, in the words of a Law Reform Commis- ' 
sion of Canada working paper, “the citizen’s ulti¬ 
mate protection against oppressive laws and the 
oppressive enforcement of the law” (Law Reform 
Commission of Canada, Working Paper 27, The ■ 
Jury in Criminal Trials (1980)). But recognizing 
this reality is a far cry from suggesting that coun- 


ment effrayantes des assertions de M e Manning. 
Lord Mansfield critiquait deja en 1784 ce dange- 
reux argument qu’un jury peut etre encourage a ne 
pas tenir compte de la loi dans une affaire de 
libelle criminel dans l’arret R. v. Shipley (1784), 4 
Dougl. 73, 99 E.R. 774, a la p. 824: 

[traduction] Ainsi le jury qui usurpe le pouvoir de se 
prononcer sur la loi, meme s’il se trouve a juger bien, a 
neanmoins tort, parce qu’il juge bien par pur hasar<^- 
sans emprunter la fayon constitutionnelle de trancher l<a) 
question. C’est le devoir du juge, dans toutes les affair^, 
de droit commun, de dire aux jures comment rendig 
justice, bien qu’il soit en leur pouvoir de ne pas 1*; 
rendre, ce qui est une affaire entierement entre Dieu eg! 
leur propre conscience. 

Etre libre, c’est vivre sous la tutelle de la loi [ ... ^ 
Miserable est la condition des individus, dangereuse est; 
celle de l’Etat, si aucune loi n’est certaine ou, ce qui 
revient au meme, s’il n’y a aucune certitude qu’elle sera 
appliquee pour proteger les individus ou garder l’Etat. 

Contre cela que pretend-on? — Que la loi doit etre, 
dans chaque cas particulier, ce que douze hommes, dont 
le hasard a voulu qu’ils forment le jury, sont enclins a 
penser; et cela sans qu’aucun appel ne soit possible, hors 
de tout controle, sous l’influence de tous les prejuges de 
la rumeur publique du jour et de la partialite engendree 
par l’interet dans cette ville alors que des milliers, a peu 
de chose pres, ont interet a ce que soient publies jour- 
naux, brochures et depliants. Selon une telle application 
de la loi, nul ne pourrait dire, aucun avocat ne pourrait 
donner pour avis qu’un article est ou non sujet a 
sanction. 

Je ne puis que souscrire a cet enonce eloquent du 
principe. 

Certes, il est vrai que le jury jouit de facto du 
pouvoir de ne pas tenir compte des regies de droit 
que lui dicte le juge. Nous ne pouvons penetrer 
dans la salle des deliberations du jury. Le jury n’a 
jamais a expliquer les raisons qui sous-tendent son 
verdict. II se peut meme que, dans certaines cir- 
constances limitees, la decision secrete d’un jury de 
refuser d’appliquer la loi fasse de lui, pour repren- 
dre les termes du document de travail de la Com¬ 
mission de reforme du droit du Canada: le “protec- 
teur ultime des citoyens contre l’application 
arbitraire de la loi et contre l’oppression du gou- 
vernement” (C.R.D.C., Document de travail 27, 
Le jury en droit penal (1980)). Mais reconnaitre 
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sel may encourage a jury to ignore a law they do 
not support or to tell a jury that it has a right to do 
so. The difference between accepting the reality of 
de facto discretion in applying the law and elevat¬ 
ing such discretion to the level of a right was « 
stated clearly by the United States Court of 
Appeals, District of Columbia Circuit, in United 
States v. Dougherty, 473 F.2d 1113 (1972), per 
Leventhal J., at p. 1134: 

b 

The jury system has worked out reasonably well 
overall, providing “play in the joints” that imparts flexi¬ 
bility and avoidfs] undue rigidity. An equilibrium has 
evolved — an often marvelous balance — with the jury c 
acting as a “safety valve” for exceptional cases, without 
being a wildcat or runaway institution. There is reason 
to believe that the simultaneous achievement of modest 
jury equity and avoidance of intolerable caprice depends 
on formal instructions that do not expressly delineate a 
jury charter to carve out its own rules of law. 


To accept Mr. Manning’s argument that defence e 
counsel should be able to encourage juries to 
ignore the law would be to disturb the “marvelous 
balance” of our system of criminal trials before a 
judge and jury. Such a disturbance would be irre¬ 
sponsible. I agree with the trial judge and with the f 
Court of Appeal that Mr. Manning was quite 
simply wrong to say to the jury that if they did not 
like the law they need not enforce it. He should not 
have done so. 

g 

VII 

Conclusion 

Section 251 of the Criminal Code infringes the h 
right to security of the person of many pregnant 
women. The procedures and administrative struc¬ 
tures established in the section to provide for 
therapeutic abortions do not comply with the prin¬ 
ciples of fundamental justice. Section 7 of the ,• 
Charter is infringed and that infringement cannot 
be saved under s. 1, 

In oral argument, counsel for the Crown submit¬ 
ted that if the Court were to hold that procedural . 
aspects of s. 251 infringed the Charter , only the J 
procedures set out in the section should be struck 


ce fait est tres loin de suggerer qu’un avocat peut 
encourager un jury a meconnaitre une loi qui ne 
liri plait pas ou a lui dire qu’il a le droit de le faire. 
La difference entre l’acceptation du pouvoir dis- 
cretionnaire de facto d’appliquer la loi et l’eleva- 
tion de ce pouvoir au niveau d’un droit a ete 
exposee clairement par la United States Court of 
Appeals du district de Columbia, dans Farret 
United States v. Dougherty, 473 F.2d 1113 
(1972), le juge Leventhal, a la p. 1134: 

[traduction] Le systeme du jury fonctiorme raison- 
nablement bien pourvu- qu’il y ait «du jeu entre les 
joints® garantissant sa souplesse et evitant une trop 
grande rigidite. Un equilibre s’est etabli — un equilibre 
souvent merveilleux — le jury servant de «soupape» dans 
des cas exceptionnels, sans aller jusqu’a se comporter 
comme un cheval fou ou comme une machine emballee. 
On aura raison de croire, pour que le jury arrive simul- 
tanement a faire modestement preuve d’equite et a 
eviter certains caprices intolerables, que cela depend 
destructions formelles ne delimitant pas expressement 
une charte par laquelle le jury se doterait de ses propres 
regies de droit. 

Accepter Fargument de M e Manning, qu’un avocat 
de la defense devrait pouvoir encourager le jury a 
meconnaitre le droit, romprait le «merveilleux 
equilibre* de notre systeme de proces criminels par 
juge et jury. Un tel changement serait irresponsa- 
ble. Je partage l’avis du juge du proces et de la 
Cour d’appel que M e Manning a tout simplement 
eu tort de dire au jury que si la loi ne lui plaisait 
pas, il pouvait ne pas Fappliquer. II n’aurait pas du 
le faire. 

VII 

Conclusion 

L’article 251 du Code criminel porte atteinte au 
droit a la securite de la personne d’un grand 
nombre de femmes enceintes. La procedure et les 
structures administratives etablies par Farticle 
pour obtenir des avortements therapeutiques ne 
sont pas conformes aux principes de justice fonda- 
mentale. II y a atteinte a Fart. 7 de la Charte, 
atteinte que Farticle premier ne saurait permettre. 

Au cours des plaidoiries, Favocat du ministere 
public a fait valoir que si la Cour devait juger que 
l’aspect procedural de Fart. 251 enfreignait la 
Charte, seule la procedure etablie par Farticle 
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down, that is subss. (4) and (5). After being 
pressed with questions from the bench, Ms. Wein 
conceded that the whole of s. 251 should fall if it 
infringed s. 7. Mr. Blacklock for the Attorney 
General of Canada took the same position. This 
was a wise approach, for in Morgentaler (1975), at 
p. 676, the Court held that “s. 251 contains a 
comprehensive code on the subject of abortions, 
unitary and complete within itself’. Having found 
that this “comprehensive code” infringes the 
Charter, it is not the role of the Court to pick and 
choose among the various aspects of s. 251 so as 
effectively to re-draft the section. The appeal 
should therefore be allowed and s. 251 as a whole 
struck down under s. 52(1) of the Constitution 
Act, 1982. 

The first constitutional question is therefore 
answered in the affirmative as regards s. 7 of the 
Charter only. The second question, as regards s. 7 
of the Charter only, is answered in the negative. 
Questions 3, 4 and 5 are answered in the negative. 
I answer question 6 in the manner proposed by 
Beetz J. It is not necessary to answer question 7. 


The reasons of Beetz and Estey JJ. were deliv¬ 
ered by 

Beetz J.—I have had the advantage of reading 
the reasons for judgment written by the Chief 
Justice, as well as the reasons written by Justice 
McIntyre and Justice Wilson. 

I agree with the Chief Justice and Wilson J. that 
this case finds its resolution in the answers to the 
first two constitutional questions stated by the 
Chief Justice in so far as those questions relate to 
s. 7 and s. 1 of the Canadian Charter of Rights 
and Freedoms. Although the greatest part of my 
reasons is devoted to responding to the first two 
constitutional questions, I consider it necessary to 
answer the sixth constitutional question concerning 
the validity of s. 605(1 )(a) of the Criminal Code, 
R.S.C. 1970, c. C-34, under the Charter in order 
to establish the Crown’s right to appeal the verdict 
of acquittal in this case. Finally, I have decided 
that it is appropriate to address the appellants’ 
arguments pertaining to s. 91(27) and s. 96 of the 


devrait alors etre annulee, soit les par. (4) et (5). 
Pressee de questions par la Cour, M e Wein a 
finalement concede que tout l’art. 251 doit tomber 
s’il enfreint l’art. 7. M e Blacklock a pris la meme 
a position au nom du procureur general du Canada. 
C’etait fort sage, car dans l’arret Morgentaler 
(1975), a la p. 676, la Cour a juge que: «l’art. 251 
est un code sur l’avortement, un code entier et 
complet en lui-meme». Ayant juge que ce «co<^ 
b entier» enfreint la Charte, il n’appartient pas a 1® 
Cour de selectionner divers aspects de l’art. 25£- 
pour, en fait, reecrire Particle. Le pourvoi do§] 
done etre accueilli et Part, 251, en son entiefj 
c annule en vertu du par. 52(1) de la Loi constitu 
tionnelle de 1982. 

oo 

oo 

cr> 

La premiere question constitutionnelle re?oit 
d done une reponse affirmative en ce qui concerne 
Part. 7 de la Charte uniquement. La deuxieme 
question reqoit une reponse negative en ce qui 
concerne Part. 7 de la Charte uniquement. Les 
troisieme, quatrieme et cinquieme questions reqoi- 
e vent une reponse negative. Je reponds a la sixieme 
question comme le propose le juge Beetz. II n’est 
pas necessaire de repondre a la septieme question. 

Version fran?aise des motifs des juges Beetz et 
/ Estey rendus par 

Le juge Beetz —J’ai eu l’avantage de prendre 
connaissance des motifs rediges par le Juge en 
chef, ainsi que de ceux rediges par le juge Mcln- 
g tyre et par le juge Wilson. 

Je suis d’accord avec le Juge en chef et le juge 
Wilson pour dire que cette affaire trouve sa solu¬ 
tion dans les reponses aux deux premieres ques- 
h tions constitutionnelles formulees par le Juge en 
chef, dans la mesure ou ces questions concernent 
Part. 7 et Particle premier de la Charte canadienne 
des droits et lihertes. Quoique la plus grande 
partie de mes motifs soit consacree a repondre aux 
1 deux premieres questions constitutionnelles, je con¬ 
sider qu’il est necessaire de repondre a la sixieme 
question constitutionnelle qui porte sur la validite 
de Pal, 605(1 )a) du Code criminel, S.R.C. 1970, 
chap. C-34, aux termes de la Charte afin d’etablir 
le droit de la poursuite d’en appeler du verdict 
d’acquittement en l’espece. Enfin, j’ai decide qu’il 
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Constitution Act, 1867, as well as the argument 
that s. 251 of the Criminal Code is in effect an 
unconstitutional delegation of legislative power. 


Like the Chief Justice and Wilson J., I would 
allow the appeal and answer the first constitutional 
question in the affirmative and the second consti- b 
tutional question in the negative. This however is a 
result which I reach for reasons which differ from 
those of the Chief Justice and those of Wilson J. 

I find it convenient to outline at the outset the c 
steps which lead me to this result: 

I — Before the advent of the Charter, Parliament 
recognized, in adopting s. 251(4)(c) of the Crimi¬ 
nal Code, that the interest in the life or health of d 
the pregnant woman takes precedence over the 
interest in prohibiting abortions, including the in¬ 
terest of the state in the protection of the foetus, 
when “the continuation of the pregnancy of such 
female person would or would be likely to endan- e 
ger her life or health”. In my view, this standard in 

s. 251(4) became entrenched at least as a mini¬ 
mum when the “right to life, liberty and security 
of the person” was enshrined in the Canadian 
Charter of Rights and Freedoms at s. 7. f 

II — “Security of the person” within the meaning 
of s. 7 of the Charter must include a right of 
access to medical treatment for a condition repre- s 
senting a danger to life or health without fear of 
criminal sanction. If an act of Parliament forces a 
pregnant woman whose life or health is in danger 
to choose between, on the one hand, the commis- 
sion of a crime to obtain effective and timely 
medical treatment and, on the other hand, inade¬ 
quate treatment or no treatment at all, her right to 
security of the person has been violated. 

III — According to the evidence, the procedural ' 
requirements of s. 251 of the Criminal Code sig¬ 
nificantly delay pregnant women’s access to medi¬ 
cal treatment resulting in an additional danger to 
their health, thereby depriving them of their right . 
to security of the person. 


etait approprie d’analyser les arguments des appe- 
lants relativement au par. 91(27) et a l’art. 96 de 
la Loi constitutionnelle de 1867, de meme que 
l’argument selon lequel Fart. 251 du Code criminel 
est en fait une delegation inconstitutionnelle du 
pouvoir legislatif. 

A l’instar du Juge en chef et du juge Wilson, je 
suis d’avis d’accueillir le pourvoi et de repondre a 
la premiere question constitutionnelle par l’affir- 
mative et a la seconde par la negative. J’arrive 
cependant a ce resultat pour des motifs differents 
de ceux du Juge en chef et de ceux du juge Wilson. 

II me parait utile d’exposer des le depart la 
demarche qui m’a conduit a ce resultat: 

I - Avant l’avenement de la Charte, le legislateur 
federal a reconnu, en adoptant l’al. 251 (4)c) du 
Code criminel, que l’interet que represente la vie 
ou la sante de la femme enceinte l’emporte sur 
celui qu’il y a a interdire les avortements, y com- 
pris Finteret qu’a l’Etat dans la protection du 
foetus, lorsque «la continuation de la grossesse de 
cette personne du sexe feminin mettrait ou met- 
trait probablement en danger la vie ou la sante de 
cette derniere». A mon avis, ce critere du par. 
251(4) a ete consacre au moins comme un mini¬ 
mum lorsque le «droit a la vie, a la liberte et a la 
securite de la personne# a ete enchasse dans la 
Charte canadienne des droits et libertes, a Fart. 7. 

II - L’expression «securite de la personne®, au sens 
de Fart. 7 de la Charte, doit inclure le droit au 
traitement medical d’un etat dangereux pour la vie 
ou la sante, sans menace de repression penale. Si 
une loi du Parlement force une femme enceinte 
dont la vie ou la sante est en danger a choisir 
entre, d’une part, la perpetration d’un crime pour 
obtenir un traitement medical efficace en temps 
opportun et, d’autre part, un traitement inadequat, 
voire aucun traitement, son droit a la securite de 
sa personne a ete viole. 

III - D’apres la preuve soumise, les exigences que 
pose Fart. 251 du Code criminel en matiere de 
procedure ont pour effet de retarder sensiblement 
Fobtention par les femmes enceintes d’un traite¬ 
ment medical, ce qui cause un danger additionnel 
pour leur sante et porte atteinte, par le fait meme, 
a leur droit a la securite de leur personne. 
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IV — The deprivation referred to in the preceding 
proposition does not accord with the principles of 
fundamental justice. While Parliament is justified 
in requiring a reliable, independent and medically 
sound opinion as to the “life or health” of the 
pregnant woman in order to protect the state 
interest in the foetus, and while any such statutory 
mechanism will inevitably result in some delay, 
certain of the procedural requirements of s. 251 of 
the Criminal Code are nevertheless manifestly 
unfair. These requirements are manifestly unfair 
in that they are unnecessary in respect of Parlia¬ 
ment’s objectives in establishing the administrative 
structure and that they result in additional risks to 
the health of pregnant women. 

V — The primary objective of s. 251 of the 
Criminal Code is the protection of the foetus. The 
protection of the life and health of the pregnant 
woman is an ancillary objective. The primary 
objective does relate to concerns which are press¬ 
ing and substantial in a free and democratic socie¬ 
ty and which, pursuant to s. 1 of the Charter , 
justify reasonable limits to be put on a woman’s 
right. However, rules unnecessary in respect of the 
primary and ancillary objectives which they are 
designed to serve, such as some of the rules con¬ 
tained in s. 251, cannot be said to be rationally 
connected to these objectives under s. 1 of the 
Charter. Consequently, s. 251 does not constitute a 
reasonable limit to the security of the person. 

It is not necessary to decide whether there is a 
proportionality between the effects of s. 251 and 
the objective of protecting the foetus, nor is it 
necessary to answer the question concerning the 
circumstances in which there is a proportionality 
between the effects of s. 251 which limit the right 
of pregnant women to security of the person and 
the objective of the protection of the foetus. But I 
feel bound to observe that the objective of protect¬ 
ing the foetus would not justify the severity of the 
breach of pregnant women’s right to security of 
the person which would result if the exculpatory 
provision of s. 251 was completely removed from 
the Criminal Code. However, a rule that would 
require a higher degree of danger to health in the 


IV - L’atteinte mentionnee dans la proposition 
precedente n’est pas conforme aux principes de 
justice fondamentale. Quoique le Parlement soit 
justifie d’exiger une opinion medicale eclairee, 

a independante et fiable relativement a «la vie ou la 
sante# de la femme enceinte pour proteger l’interet 
qu’a l’Etat a l’egard du fcetus et quoiqu’un tel 
dispositif legislatif entraine inevitablement des 
delais, certaines des exigences en matiere de procf^ 
b dure posees par l’art. 251 du Code criminel soft? 
nettement injustes. Ces exigences sont nettemenr 
injustes en ce sens qu’elles sont inutiles au regard 
des objectifs poursuivis par le Parlement en eta? 
blissant la structure administrative et qu’elle^ 
entrainent des risques additionnels pour la sanfe? 
des femmes enceintes. 

cr> 

V - L’objectif premier de Part. 251 du Code 
d criminel est la protection du foetus. La protection 

de la vie et de la sante de la femme enceinte est un 
objectif secondaire. L’objectif premier touche 
effectivement a des questions qui sont urgentes et 
importantes dans une societe libre et democratique 
e et qui, conformement a Particle premier de la 
Charte, justifient que des limites raisonnables 
soient imposees au droit d’une femme. Toutefois, 
on ne peut dire que les regies inutiles aux fins des 
objectifs premier et secondaire qu’elles sont cen- 
•' sees appuyer, comme certaines des regies de Part. 
251, ont un lien rationnel avec ces objectifs aux 
termes de Particle premier de la Charte. Par conse¬ 
quent, Part. 251 ne constitue pas une limite raison- 
g nable a la securite de la personne. 

II n’est pas necessaire de decider s’il existe une 
proportionnalite entre les effets dc Part. 251 et 
l’objectif de la protection du foetus pas plus qu’il 
h est necessaire de repondre a la question relative 
aux circonstances dans lesquelles il y a proportion¬ 
nalite entre les effets de Part. 251 qui limite le 
droit des femmes enceintes a la securite de leur 
personne et l’objectif de la protection du foetus. 

' Mais je tiens a souligner que l’objectif de la pro¬ 
tection du foetus ne justifierait pas la gravite de la 
violation du droit des femmes enceintes a la secu¬ 
rite de leur personne qui se produirait si la disposi- 
. tion disculpatoire de Part. 251 etait totalement 
exclue du Code criminel. Toutefois, une regie qui 
imposerait que la sante soit plus gravement mena- 
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latter months of pregnancy, as opposed to the early 
months, for an abortion to be lawful, could pos¬ 
sibly achieve a proportionality which would be 
acceptable under s. 1 of the Charter. 

a 

I — Section 251 of the Criminal Code 

Section 25 1 of the Criminal Code provides: 

251. (1) Every one who, with intent to procure the b 
miscarriage of a female person, whether or not she is 
pregnant, uses any means for the purpose of carrying 
out his intention is guilty of an indictable offence and is 
liable to imprisonment for life. 

(2) Every female person who, being pregnant, with c 
intent to procure her own miscarriage, uses any means 

or permits any means to be used for the purpose of 
carrying out her intention is guilty of an indictable 
offence and is liable to imprisonment for two years. 

(3) In this section, “means” includes d 

(a) the administration of a drug or other noxious 
thing, 

( b ) the use of an instrument, and 

(c) manipulation of any kind. e 

(4) Subsections (1) and (2) do not apply to 

(a) a qualified medical practitioner, other than a 
member of a therapeutic abortion committee for any 
hospital, who in good faith uses in an accredited or 
approved hospital any means for the purpose of carry- f 
ing out his intention to procure the miscarriage of a 
female person, or 

(b) a female person who, being pregnant, permits a 
qualified medical practitioner to use in an accredited 

or approved hospital any means described in para- 8 
graph (a) for the purpose of carrying out her intention 
to procure her own miscarriage, 

if, before the use of those means, the therapeutic abor¬ 
tion committee for that accredited or approved hospital, 
by a majority of the members of the committee and at a 
meeting of the committee at which the case of such 
female person has been reviewed, 

(c) has by certificate in writing stated that in its . 
opinion the continuation of the pregnancy of such 
female person would or would be likely to endanger 
her life or health, and 

(d) has caused a copy of such certificate to be given to 

the qualified medical practitioner. . 

(5) The Minister of Health of a province may by 
order 


cee dans les derniers mois de la grossesse que dans 
les premiers mois pour qu’un avortement soit licite, 
pourrait atteindre un degre de proportionnalite 
acceptable aux termes de Particle premier de la 
Charte. 

I - L’article 251 du Code criminel 

L’article 251 du Code criminel prevoit: 

251. (1) Est coupable d’un acte criminel et passible de 
l’emprisonnement a perpStuitS, quiconque, avec l’inten- 
tion de procurer l’avortement d’une personne du sexe 
feminin, qu’elle soit enceinte ou non, emploie quelque 
moyen pour realiser son intention. 

(2) Est coupable d’un acte criminel et passible d’un 
emprisonnement de deux ans, toute personne du sexe 
feminin qui, etant enceinte, avec I’intention d’obtenir son 
propre avortement, emploie, ou permet que soit employe 
quelque moyen pour realiser son intention. 

(3) Au present article, l’expression «moyen» comprend 

a) l’administration d’une drogue ou autre substance 
delStere, 

b) 1’emploi d’un instrument, et 

c) toute manipulation, 

(4) Les paragraphes (1) et (2) ne s’appliquent pas 

a) a un mSdecin qualifiS, autre qu’un membre d’un 
comite de l’avortement thSrapeutique de quelque 
hopital, qui emploie de bonne foi dans un hopital 
accredite ou approuve, quelque moyen pour realiser 
son intention de procurer l’avortement d’une personne 
du sexe feminin, ou 

b) a une personne du sexe feminin qui, etant enceinte, 
permet a un medecin qualifie d’employer, dans un 
hopital accredite ou approuve, quelque moyen men- 
tionne a l’alinea a) aux fins de realiser son intention 
d’obtenir son propre avortement, 

si, avant que ces moyens ne soient employes, le comite 
de 1’avortement therapeutique de cet hopital accredits 
ou approuvS, par dScision de la majoritS des membres du 
comitS et lors d’une rSunion du comitS au cours de 
laquelle le cas de cette personne du sexe fSminin a StS 
examinS, 

c) a dSclarS par certificat qu’a son avis la continuation 
de la grossesse de cette personne du sexe fSminin 
mettrait ou mettrait probablement en danger la vie ou 
la santede cette derniere, et 

d) a fait remettre une copie de ce certificat au mSdecin 
qualifie. 

(5) Le ministre de la SantS d’une province peut, par 
ordonnance. 
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(а) require a therapeutic abortion committee for any 
hospital in that province, or any member thereof, to 
furnish to him a copy of any certificate described in 
paragraph (4)(c) issued by that committee, together 
with such other information relating to the circum¬ 
stances surrounding the issue of that certificate as he 
may require, or 

(, b ) require a medical practitioner who, in that prov¬ 
ince, has procured the miscarriage of any female 
person named in a certificate described in paragraph 
(4)(c), to furnish to him a copy of that certificate, 
together with such other information relating to the 
procuring of the miscarriage as he may require. 

(б) For the purposes of subsections (4) and (5) and 
this subsection 

“accredited hospital’’ means a hospital accredited by 
the Canadian Council on Hospital Accreditation in 
which diagnostic services and medical, surgical and 
obstetrical treatment are provided; 


“approved hospital” means a hospital in a province 
approved for the purposes of this section by the 
Minister of Health of that province; 


“board” means the board of governors, management 
or directors, or the trustees, commission or other 
person or group of persons having the control and 
management of an accredited or approved hospital; 
“Minister of Health” means 


(a) in the Provinces of Ontario, Quebec, New Bruns¬ 
wick, Manitoba, Newfoundland and Prince Edward S 
Island, the Minister of Health, 

(fl.l) in the Province of Alberta, the Minister of 
Hospitals and Medical Care, 

( b ) in the Province of British Columbia, the Minister 
of Health Services and Hospital Insurance, 

(c) in the Provinces of Nova Scotia and Saskatche¬ 
wan, the Minister of Public Health, and 

i 

(d) in the Yukon Territory and the Northwest Terri¬ 
tories, the Minister of National Health and Welfare; 

“qualified medical practitioner” means a person en¬ 
titled to engage in the practice of medicine under the j 
laws of the province in which the hospital referred to 
in subsection (4) is situated; 


a) requerir un comite de l’avortement therapeutique 
de quelque hopital, dans cette province, ou un 
membre de ce comite, de lui fournir une copie d’un 
certificat mentionne a l’alinea (4)c) emis par ce 

a comite, ainsi que les autres renseignements qu’il peut 
exiger au sujet des circonstances entourant remission 
de ce certificat, ou 

b) requerir un medecin qui, dans cette province, a 
procure l’avortement d’une personne de sexe feminin 

b nommee dans un certificat mentionne a l’alinea (4)c), 
de lui fournir une copie de ce certificat, ainsi que les 
autres renseignements qu’il peut exiger au sujet 
1’obtention de l’avortement. 

(6) Aux fins des paragraphes (4) et (5) et du present 
c paragraphe, ro 

«comit£ de l’avortement therapeutique# d.’un hopit®} 
designe un comite forme d’au moins trois membr§» 
qui sont tous des medecins qualifies, nomme par Te 
conseil de cet hopital pour examiner et decider les 
d questions relatives aux arrets de grossesse dans cet 
hopital; 

«conseil» designe le conseil des gouverneurs, le conseil 
de direction ou le conseil d’administration ou les 
trustees, la commission ou une autre personne ou un 
e autre groupe de personnes ayant le controle et la 
direction d’un hopital accredite ou approuve; 

«hopital accredite# designe un hopital accredite par le 
Conseil canadien d’accreditation des hopitaux, dans 
lequel sont fournis des services de diagnostic et des 
/ traitements medicaux, chirurgicaux et obstetricaux; 
«hopital approuve# designe un hopital approuve aux 
fins du present article par le ministre de la Sante de la 
province ou il se trouve; 

«medecin qualified designe une personne qui a le droit 
d’exercer la medecine en vertu des lois de la province 
dans laquelle est situe l’hopital mentionne au paragra¬ 
phe (4); 

«ministre de la Sante# designe 

a) dans la province d’Ontario, de Quebec, du Nou- 
veau-Brunswick, du Manitoba, de Terre-Neuve et de 
l’lle-du-Prince-Edouard, le ministre de la Sante; 
a. 1) dans la province d’Alberta, le ministre de la 
Sante (hopitaux et assurance-maladie); 

b) dans la province de Colombie-Britannique, le 
ministre des Services de sante et de 1’assurance-hospi- 
talisation, 

c) dans les provinces de Nouvelle-Ecosse et de Sas¬ 
katchewan, le ministre de la Sante publique, et, 
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“therapeutic abortion committee” for any hospital 
means a committee, comprised of not less than three 
members each of whom is a qualified medical practi¬ 
tioner, appointed by the board of that hospital for the 
purpose of considering and determining questions 
relating to terminations of pregnancy within that 
hospital. 

(7) Nothing in subsection (4) shall be construed as 
making unnecessary the obtaining of any authorization 
or consent that is or may be required, otherwise than 
under this Act, before any means are used for the 
purpose of carrying out an intention to procure the 
miscarriage of a female person. 

Subsection (1) defines the indictable offence 
committed when a person uses any means for the 
purpose of carrying out his or her intention of 
procuring the miscarriage of a female person. Sub¬ 
section (2) states that a pregnant woman who uses 
any means or permits any means to be used for the 
purpose of procuring her own miscarriage is guilty 
of an indictable offence with a lesser maximum 
penalty. Subsection (3) defines the expression 
“means” for s. 251. 

Subsection (4), when read in conjunction with 
subss. (5), (6) and (7), outlines the circumstances 
in which an abortion can be lawfully performed. 
For the purposes of this appeal in which the exist¬ 
ence of a constitutional right of access to abortion 
and the extent of that right is in issue, it is of 
special importance to understand the circum¬ 
stances in which Parliament decriminalized abor¬ 
tion and thereby rendered it available without 
criminal sanction under ordinary law. Indeed, 
before the advent of the Charter, Parliament rec¬ 
ognized that the interest in the life or health of the 
pregnant woman takes precedence over the interest 
in prohibiting abortions, including the interest of 
the state in the protection of the foetus, when the 
continuation of the pregnancy would or would be 
likely to endanger the pregnant woman’s life or 
health. Access to lawful abortion under the Crimi¬ 
nal Code, albeit in limited circumstances, exists 
independently of any right which may or may not 
be founded upon the Charter. 

As its opening words make plain, subs. (4) is an 
exculpatory provision: subss. (1) and (2), which 


d) dans le territoire du Yukon et les territoires du 
Nord-Ouest, le ministre de la Sante nationale et du 
Bien-etre social. 

a 

(7) Rien au paragraphc (4) ne doit s’interpreter de 
maniere a faire disparaitre la necessite d’obtenir une 
j autorisation ou un consentement qui est ou peut etre 
requis, autrement qu’en vertu de la presente loi, avant 
l’emploi de moyens destines a realiser une intention de 
procurer l’avortement d’une personne du sexe feminin. 

Le paragraphe (1) definit l’acte criminel 
c commis lorsqu’une personne recourt a un moyen 
quelconque pour realiser son intention de procurer 
l’avortement d’une personne du sexe feminin. Le 
paragraphe (2) stipule qu’une femme enceinte qui 
d emploie, ou permet que soit employe, un moyen 
quelconque pour realiser son intention d’obtenir 
son propre avortement est coupable d’un acte cri¬ 
minel assorti d’une peine maximale moindre. Le 
paragraphe (3) definit ce que comprend Fexpres- 
e sion «moyen» aux fins de 1’art. 251. 

Le paragraphe (4), conjugue aux par. (5), (6) et 
(7), decrit les circonstances dans lesquelles un 
avortement peut etre legalement pratique. Pour les 
/ fins du present pourvoi ou l’existence d’un droit 
constitutionnel a I’avortement et l’etendue de ce 
droit sont en cause, il est particulierement impor¬ 
tant de comprendre les circonstances dans lesquel¬ 
les le Parlement a decriminalise Favortement et Fa 
s ainsi rendu possible sans que Fon s’expose a des 
sanctions criminelles en vertu de la loi. Avant 
meme Favenement de la Charte, le Parlement a 
reconnu que l’interet que represente la vie ou la 
sante de la femme enceinte Femporte sur celui 
qu’il y a a interdire les avortements, y compris 
Finteret qu’a l’Etat dans la protection du foetus, 
lorsque la continuation de la grossesse mettrait ou 
mettrait probablement en danger la vie ou la sante 
l de la femme enceinte. La possibility d’obtenir un 
avortement licite en vertu du Code criminel, quoi- 
que dans des circonstances limitees, existe inde- 
pendamment de tout droit pouvant ou non etre 
fonde sur la Charte. 

J Comme il ressort clairement de son exorde, le 
par. (4) est une disposition disculpatoire: les par. 
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indicate when conduct related to procuring a mis¬ 
carriage is an indictable offence, “do not apply” 
when the terms of subs. (4) are respected. Until 
section 18 of the Criminal Law Amendment Act, 
1968-69, S.C. 1968-69, c. 38, added subss. (4), « 
(5), (6) and (7), there was no statutory exception 
to the crime of abortion. In the case at bar, the 
Ontario Court of Appeal (1985), 52 O.R. (2d) 
353, explained the historical significance of the 
adoption in 1969 of these exculpatory provisions in * 
the following terms, at p, 366: 

By defining criminal conduct more narrowly, these 
amendments reflected the contemporary view that abor- c 
tion is not always socially undesirable behaviour. 

Access to abortion without risk of criminal 
penalty under the Criminal Code is expressed by 
Parliament in subss. (4), (5), (6) and (7) of s. 251 
as relieving provisions in respect of the indictable 
offences defined at s. 251(1) and (2). According to 
Laskin C.J. (dissenting) in Morgentaler v. The 
Queen, [1976] 1 S.C.R. 616 [hereinafter “ Mor- e 
gentaler (1975)”], these relieving provisions “sim¬ 
ply permit a person to make conduct lawful which 
would otherwise be unlawful” (at p. 631). In the 
same case, Pigeon J. said that in 1969 “an explicit 
and specific definition was made of the circum- J 
stances under which an abortion could lawfully be 
performed” (at p. 660). 

What is important, for our purposes, in consid- s 
ering subs. (4) is not, of course, the name we give 
to the exculpatory rule but the rule itself: Parlia¬ 
ment has recognized that circumstances exist in 
which an abortion can be procured lawfully. The h 
Court of Appeal observed, supra, at p. 378: 

A woman’s only right to an abortion at the time the 
Charter came into force would accordingly appear to be 
that given to her by s-s. (4) of s. 251. ,■ 

Given that it appears in a criminal law statute, s. 
251(4) cannot be said to create a “right”, much 
less a constitutional right, but it does represent an . 
exception decreed by Parliament pursuant to what 
the Court of Appeal aptly called “the contempo- 


(1) et (2), qui indiquent quand un comportement 
lie a une interruption de grossesse est un acte 
criminel, «ne s’appliquent pas» lorsque les condi¬ 
tions du par. (4) sont remplies. Jusqu’a ce que 
Part. 18 de la Loi de 1968-69 modifiant le droit 
penal, S.C. 1968-69, chap. 38, ajoute les par. (4), 
(5), (6) et (7), il n’y avait aucune exception legale 
au crime d’avortement. En 1’espece, la Cour d’ap- 
pel de l’Ontario (1985), 52 O.R. (2d) 353, explig- 
que la signification historique de l’adoption, efL> 
1969, de ces dispositions discupaltoires dans les 
termes suivants, a la p. 366: 

[traduction] En definissant la conduite criminellE 
plus etroitement, ces modifications refletaient le point d^j 
vue contemporain selon lequel l’avortement n’est pa^P 
toujours une conduite socialement reprehensible. 

cr> 

La possibility d’obtenir un avortement, sans 
s’exposer a une peine criminelle en vertu du Code 
criminel, est exprimee par le legislateur aux par. 
251(4), (5), (6) et (7), sous la forme de clauses 
d’exception relativement aux actes criminels defi¬ 
nis aux par. 251(1) et (2). Selon le juge en chef 
Laskin (dissident) dans l’affaire Morgentaler c. La 
Reine, [1976] 1 R.C.S. 616 [ci-apres l’arret «Mor- 
gentaler (1975)»], ces clauses d’exception «permet- 
[tent] simplement de poser legalement un geste qui 
autrement serait illegal* (a la p. 631). Dans la 
meme affaire, le juge Pigeon affirme qu’en 1969 
«les circonstances requises pour qu’un avortement 
puisse etre legalement pratique ont ete definies de 
faqon explicite et specifique* (a la p. 660). 

Ce qui importe lors de l’etude du par. (4), ce 
n’est pas, bien entendu, 1’appellation donnee a la 
regie disculpatoire mais la regie elle-meme: le 
legislateur a reconnu qu’il y a des circonstances 
dans lesquelles un avortement peut etre pratique 
licitement. La Cour d’appel fait observer dans son 
arret, precite, a la p. 378: 

[traduction] Le seul droit a l’avortement que pos- 
sedait une femme a l’epoque ou la Charte est entree en 
vigueur, semblerait done etre celui que lui conferait le 
par. 251(4). 

Etant donne qu’il se trouve dans une loi traitant de 
droit criminel, on ne saurait dire que le par. 251(4) 
cree un «droit», encore moins un droit constitution- 
nel; mais il represente neanmoins une exception, 
decretee par le legislateur conformement a ce que 



[1988] 1 R.C.S. 


R. c. morgentaler Le juge Beetz 


87 


rary view that abortion is not always socially 
undesirable behaviour”. Examining the content of 
the rule by which Parliament decriminalizes abor¬ 
tion is the most appropriate first step in consider¬ 
ing the validity of s. 251 as against the constitu¬ 
tional right to abortion alleged by the appellants in 
argument. 


By enacting subss. (4), (5), (6) and (7) of s. 251 
in 1969, Parliament endeavoured to decriminalize 
abortion in one circumstance, described in sub¬ 
stantive terms in s. 251 (4)(c): when the continua¬ 
tion of the pregnancy of the woman would or 
would be likely to endanger her life or health. This 
is the crux of the exception. This is the circum¬ 
stance in which Parliament decided to allow 
women to procure a miscarriage without criminal 
sanction either for themselves or for their doctors. 
Laskin C.J. referred to this “would or would be 
likely to endanger her life or health” element in s. 
251(4)(c) as the “standard in s. 251(4)” in Mor¬ 
gentaler (1975), supra , at p. 629. 

The remaining provisions of subss. (4), (5), (6) 
and (7) of s. 251 are designed to ascertain whether ^ 
the standard has been met in a given case. To 
employ the expression of the Attorney General of 
Canada who intervened in this case in defence of s. 
251, these provisions were designed, in part, “to g 
allow relief from criminal sanction where there is a 
reliable, independent and medically sound judg¬ 
ment that the life or health of the mother would be 
or would likely be endangered ...Section 
251(4) (a) requires, for example, that a therapeutic h 
abortion committee give its opinion in writing that 
the standard has been met. The committee is 
comprised of not less than three qualified medical 
practitioners appointed by the board of the hospi¬ 
tal where the treatment would take place. The ' 
qualified medical practitioner who would perform 
the abortion may not be a member of a therapeutic 
abortion committee for any hospital. The opinion 
must be that of the majority of the members of the ■ 
committee and must be made by certificate in 
writing and given to the practitioner who, accord- 


la Cour d’appel a, a juste titre, appele [traduc¬ 
tion] «le point de vue contemporain selon lequel 
i’avortement n’est pas toujours une conduite socia- 
lement reprehensible#. L’examen du contenu de la 
a regie par laquelle le legislateur decriminalise 
l’avortement est la demarche la plus appropriee 
qu’il convient d’adopter, dans un premier temps, 
lorsqu’il s’agit d’etudier la validite de l’art. 251 par 
rapport au droit constitutionnel a Favortement 
b allegue par les appelants au cours du debat. 

En adoptant les par. 251(4), (5), (6) et (7) en 
1969, le legislateur a tente de decriminaliser 
Favortement dans un cas, decrit en substance a 
Fal. 251 (4)c): lorsque la continuation de la gros- 
sesse de la femme mettrait ou mettrait probable- 
ment en danger sa vie ou sa sante. C’est la le coeur 
de Fexception. C’est la la circonstance dans 
d laquelle le legislateur a decide d’autoriser les 
femmes a se faire avorter, sans que ni elles ni leurs 
medecins n’encourent de sanctions criminelles. Le 
juge en chef Laskin qualifie les mots «mettrait ou 
mettrait probablement en danger la vie ou la sante 
de cette derniere# de Fal. 251 (4)c) de «critere du 
par. (4) de Fart. 251», dans l’arret Morgentaler 
(1975), precite, a la p. 629. 

Les autres dispositions des par. 251(4), (5), (6) 
et (7) ont ete conpues afin d’assurer que le critere 
soit respecte dans un cas donne. Pour reprendre les 
termes du procureur general du Canada, qui est 
intervenu en Fespece pour defendre Fart. 251, ces 
dispositions ont ete conques en partie [traduc¬ 
tion] «pour permettre d’echapper aux sanctions 
criminelles en cas de jugement medical eclaire, 
fiable et independant que la vie ou la sante de la 
mere serait ou serait probablement en danger . . .» 
L’alinea 251 (4)a) exige, par exemple, qu’un 
comite de Favortement therapeutique declare par 
ecrit qu’a son avis ce critere est respecte. Le 
comite se compose d’au moins trois medecins qua¬ 
lifies, nommes par le conseil de Fhopital ou le 
traitement sera eventuellement donne. Le medecin 
qualifie qui, le cas echeant, pratiquera Favorte¬ 
ment ne peut etre membre d’un comite de Favorte¬ 
ment therapeutique de quelque hopital que ce soit. 
L’avis du comite doit etre celui de la majorite de 
ses membres et il doit etre donne par certificat 
remis au medecin qui ne doit pas avoir de raison de 
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ing to s. 251(4)(a), must be in “good faith” and, 
consequently, have no reason to believe that the 
standard in s. 251 (4)(c) has not been met. The 
Minister of Health of the province in which the 
certificate was issued may by order require the 
therapeutic abortion committee to furnish him 
with a copy of the certificate. Other aspects of s. 
251(4) are designed to ensure the safety of the 
abortion itself after the standard has been met and 
after the certificate to this effect has been issued 
enabling the woman to have a lawful abortion. 
These include the requirements that the practition¬ 
er be properly qualified and that the abortion be 
carried out in an accredited or approved hospital. 

Overall, the procedure set forth at s. 251(4) is in 
place to ensure that the standard of the exception 
— that the continuation of the pregnancy would or 
would be likely to endanger the pregnant woman’s 
health — is met before Parliament will allow an 
abortion to be performed without punishment. 
Parliament will protect the life and health of the 
pregnant woman by allowing her access to an 
abortion when it has been established, through the 
means selected by Parliament, that her life or 
health would or would likely be in danger if her 
pregnancy continued. The other provisions in s. 
251(4), though necessary for an abortion to be 
lawful, were enacted to ensure that the standard 
was met and that, once met, the lawful abortion 
would be performed safely. These other rules are a 
means to an end and not an end unto themselves. 
As a whole, subss. (4), (5), (6) and (7) of s. 251 
seek to make therapeutic abortions lawful and 
available but also to ensure that the excuse of 
therapy will not be abused and that lawful abor¬ 
tions be safe. 


That abortions are recognized as lawful by Par¬ 
liament based on a specific standard under its 
ordinary laws is important, I think, to a proper 
understanding of the existence of a right of access 
to abortion founded on rights guaranteed by s. 7 of 
the Charter. The constitutional right does not have 
its source in the Criminal Code, but, in my view, 
the content of the standard in s. 251(4) that 
Parliament recognized in the Criminal Law 


croire que le critere de l’al. 251(4)c) n’est pas 
respecte puisqu’il lui est demande, en vertu de Pal. 
251(4)a), d’agir de «bonne foi». Le ministre de la 
Sante de la province ou a ete delivre le certificat 
a peut ordonner au comite de l’avortement therapeu- 
tique de lui remettre une copie du certificat. D’au- 
tres aspects du par. 251(4) ont ete conqus pour 
assurer que l’avortement lui-meme soit pratique en 
toute securite une fois ce critere satisfait et une 
h fois delivre le certificat en ce sens, autorisant la 
femme a subir un avortement licite. Ils induct 
l’obligation que le praticien soit dument qualified 
que l’avortement soit pratique dans un hopitjjjd 
e accredite ou approuve. 

O 

Dans l’ensemble, la procedure exposee au pg\ 
251(4) a ete mise en place pour assurer quelle 
critere de l’exception, savoir que la continuation de 
d la grossesse mettrait ou mettrait probablement en 
danger la sante de la femme enceinte, a ete res¬ 
pecte avant que le legislateur n’autorise de prati- 
quer un avortement en toute impunite. Le legisla¬ 
teur protege la vie et la sante de la femme enceinte 
e en lui permettant d’obtenir un avortement lorsqu’il 
a ete etabli, par les moyens choisis par le legisla¬ 
teur, que sa vie ou sa sante serait ou serait proba¬ 
blement en danger si la grossesse se poursuivait. 
Les autres dispositions du par. 251(4), quoique 
1 necessaires pour rendre 1’avortement licite, ont ete 
adoptees pour assurer que le critere soit respecte et 
qu’une fois qu’il l’a ete 1’avortement devenu licite 
soit pratique en toute securite. Les autres regies 
g constituent des moyens d’atteindre une fin et non 
une fin en soi. Dans leur ensemble, les par. 251(4), 
(5), (6) et (7) ont pour but de rendre les avorte- 
ments therapeutiques licites et possibles, et aussi 
d’assurer qu’on n’abusera pas de Fexcuse de la 
h therapie et, enfin, que les avortements licites ne 
comporteront aucun risque. 

La reconnaissance par le legislateur de la lega¬ 
lity des avortements, selon un critere specifique 
' precise dans la loi, est importante, je pense, pour 
bien comprendre l’existence d’un droit a l’avorte- 
ment fonde sur les droits garantis par Fart. 7 de la 
Charte. Ce droit constitutionnel ne prend pas sa 
j source dans le Code criminel mais, a mon avis, le 
contenu du critere du par. 251(4) que le legislateur 
a reconnu dans la Loi de 1968-69 modifiant le 
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Amendment Act, 1968-69 was for all intents and 
purposes entrenched at least as a minimum in 
1982 when a distinct right in s. 7 became part of 
Canadian constitutional law. 

II — The Right to Security of the Person in s. 7 of “ 
the Charter 

Section 7 of the Charter provides: 

7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof * 
except in accordance with the principles of fundamental 
justice. 

I share the view first expressed by Wilson J. in 
Singh v. Minister of Employment and Immigra- c 
tion, [1985] 1 S.C.R. 177, at p. 205, and con¬ 
firmed by Lamer J. in Re B.C. Motor Vehicle Act, 
[1985] 2 S.C.R. 486, at p. 500, that “it is incum¬ 
bent upon this Court to give meaning to each of 
the elements, life, liberty and security of the d 
person, which make up the ‘right’ contained in s. 

7.” The full ambit of this constitutionally protect¬ 
ed right will only be revealed over time. Conse¬ 
quently, the minimum content which I attribute to 
s. 7 does not preclude, or for that matter assure, 
the finding of a wider constitutional right when the 
courts will be faced with this or other issues in 
other contexts. As we shall see, the content of the 
“security of the person” element of the s. 7 right is / 
sufficient in itself to invalidate s. 251 of the 
Criminal Code and consequently dispose of the 
appeal. 


In discussing the content of the right protected 
by s. 7 of the Charter in the case at bar, the 
Ontario Court of Appeal wrote, at pp. 377-78, that 
“it would place too narrow an interpretation on s. h 
7 to limit it to protection against arbitrary arrest 
and detention”. It will be seen from what follows 
that I agree with this view. Indeed the natural 
meaning of “life, liberty and security of the per¬ 
son” belies this limited view of the scope of s. 7. As ' 
Estey J. observed in Law Society of Upper Canada 
v. Skapinker, [1984] 1 S.C.R. 357, at p. 377, 
examining the “Legal Rights” heading which 
introduces ss. 7 to 14 of the Charter is at best one . 
step in the constitutional interpretation process 
and is not necessarily of controlling importance. I 


droit penal, a ete enchasse a tous egards, au moins 
comme un minimum, lorsqu’un droit distinct, a 
1’art. 7, est devenu partie integrante en 1982 du 
droit constitutionnel canadien. 

II - Le droit a la securite de la personne garanti 
par l’art. 7 de la Charte 

L’article 7 de la Charte prevoit: 

7. Chacun a droit & la vie, & la liberte et a la securite 
de sa personne; il ne peut Stre porte atteinte a ce droit 
qu’en conformite avec les principes de justice fondamen- 
tale. 

Je partage l’opinion exprimee pour la premiere 
fois par le juge Wilson dans Parret Singh c. Minis- 
tre de I’Emploi et de VImmigration, [1985] 1 
R.C.S. 177, a la p. 205, et confirmee par le juge 
Lamer dans le Renvoi: Motor Vehicle Act de la 
C.-B., [1985] 2 R.C.S. 486, a la p. 500, qu’il 
«incombe a la Cour de preciser le sens de chacun 
des elements, savoir la vie, la liberte et la securite 
de la personne, qui constituent le «droit» mentionne 
a Part. 7». La portee complete de cette garantie 
constitutionnelle n’apparaitra qu’avec le temps. 
Par consequent, le contenu minimum que j’attri- 
bue a Part. 7 n’interdit pas, non plus qu’il n’assure 
d’ailleurs, la conclusion a Pexistence d’un droit 
constitutionnel plus large, lorsque les tribunaux 
seront confrontes a cette question, ou a d’autres, 
dans d’autres contextes. Comme nous le verrons, le 
contenu de l’element «securite de sa personne# du 
droit prevu a Part. 7 est suffisant en soi pour 
invalider Part. 251 du Code criminel et, par conse¬ 
quent, pour disposer du pourvoi. 

En analysant le contenu du droit protege par 
Part. 7 de la Charte en I’espece, la Cour d’appel de 
l’Ontario ecrit, aux pp. 377 et 378, que [traduc¬ 
tion] «ce serait donner une interpretation trop 
etroite a Part. 7 que de le limiter a une protection 
contre les arrestations et detentions arbitraires». 
On verra dans ce qui suit que je partage cet avis. 
D’ailleurs, le sens ordinaire des termes «la vie, la 
liberte et la securite de sa personne* dement cette 
conception limitee de la portee de Part. 7. Comme 
le juge Estey le fait observer dans Parret Law 
Society of Upper Canada c. Skapinker, [1984] 1 
R.C.S. 357, a la p. 377, Pexamen de la rubrique 
«Garanties juridiques* qui precede les art. 7 a 14 
de la Charte ne constitue tout au plus qu’une etape 


1988 CanLII 90 (SCC) 







90 


R. V. MORGENTALER BeetZ J. 


[1988] 1 S.C.R. 


am mindful, however, that it is in the criminal law 
context that “security of the person” and the 
alleged violation of s. 7 arise in this case, Enjoying 
“security of the person” free from criminal sanc¬ 
tion is central to understanding the violation of the 
Charter right which I describe herein. It is not 
necessary to decide whether s. 7 would apply in 
other circumstances. 


A pregnant woman’s person cannot be said to be 
secure if, when her life or health is in danger, she 
is faced with a rule of criminal law which pre¬ 
cludes her from obtaining effective and timely 
medical treatment. 

Generally speaking, the constitutional right to 
security of the person must include some protec¬ 
tion from state interference when a person’s life or 
health is in danger. The Charter does not, needless 
to say, protect men and women from even the most 
serious misfortunes of nature. Section 7 cannot be 
invoked simply because a person’s life or health is 
in danger. The state can obviously not be said to 
have violated, for example, a pregnant woman’s 
security of the person simply on the basis that her 
pregnancy in and of itself represents a danger to 
her life or health. There must be state intervention 
for “security of the person” in s. 7 to be violated. 


If a rule of criminal law precludes a person from 
obtaining appropriate medical treatment when his 
or her life or health is in danger, then the state has 
intervened and this intervention constitutes a viola¬ 
tion of that man’s or that woman’s security of the 
person. “Security of the person” must include a 
right of access to medical treatment for a condi¬ 
tion representing a danger to life or health without 
fear of criminal sanction. If an act of Parliament 
forces a person whose life or health is in danger to 
choose between, on the one hand, the commission 
of a crime to obtain effective and timely medical 
treatment and, on the other hand, inadequate 
treatment or no treatment at all, the right to 
security of the person has been violated. 


dans le processus d’interpretation constitutionnelle 
et ne revet pas necessairement une importance 
decisive. Je suis toutefois conscient que c’est dans 
un contexte de droit criminel que «la securite de la 
a personne» et la violation pretendue de l’art. 7 sont 
en cause en l’espece. La jouissance de «la securite 
de la personne», sans menace de repression penale, 
est primordiale pour comprendre la violation du 
droit garanti par la Charte que je decris ici. II n’est 
b pas necessaire de decider si l’art. 7 s’appliquerait 

dans d’autres circonstances. Q 

o 

On ne peut dire que la personne de la femffie 
enceinte est en securite si, alors que sa vie ouliia 
c sante est en danger, elle est confrontee a une regie 
de droit criminel qui l’empeche d’obtenir un traigg- 
ment medical efficace en temps opportun. 

En regie generate, le droit constitutionnel a la 
d securite de la personne doit inclure une forme de 
protection contre l’intervention de l’Etat lorsque la 
vie ou la sante d’une personne est en danger. La 
Charte, cela va sans dire, ne protege pas les 
hommes et les femmes contre les infortunes, meme 
e les plus graves, dues a la nature. L’article 7 ne 
saurait etre invoque simplement parce que la vie 
ou la sante d’une personne est en danger. De toute 
evidence, on ne saurait dire que l’Etat a viole, par 
j. exemple, la securite de la personne d’une femme 
enceinte simplement parce que sa grossesse, en 
elle-meme et par elle-meme, represente un danger 
pour sa vie ou sa sante. II doit y avoir intervention 
de l’Etat pour qu’il y ait violation de la «securite de 
g la personnel) visee a l’art. 7. 

Si une regie de droit criminel empeche une 
personne d’obtenir un traitement medical appro- 
prie lorsque sa vie ou sa sante est en danger, l’Etat 
h est alors intervenu et cette intervention constitue 
une violation de la securite de la personne de cet 
homme ou de cette femme. La «securite de la 
personnel) doit inclure un droit au traitement medi¬ 
cal d’un etat dangereux pour la vie ou la sante, 
i sans menace de repression penale. Si une loi du 
Parlement force une personne dont la vie ou la 
sante est en danger a choisir entre, d’une part, la 
perpetration d’un crime pour obtenir un traitement 
medical efficace en temps opportun et, d’autre 
J part, un traitement inadequat ou pas de traitement 
du tout, le droit a la securite de la personne est 
viole. 
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This interpretation of s. 7 of the Charter is 
sufficient to measure the content of s. 251 of the 
Criminal Code against that of the Charter in order 
to dispose of this appeal. While I agree with 
McIntyre J. that a breach of a right to security a 
must be “based upon an infringement of some 
interest which would be of such nature and such 
importance as to warrant constitutional protec¬ 
tion”, I am of the view that the protection of life or 
health is an interest of sufficient importance in this b 
regard. Under the Criminal Code, the only way in 
which a pregnant woman can legally secure an 
abortion when the continuation of the pregnancy 
would or would be likely to endanger her life or 
health is to comply with the procedure set forth in 
s. 251(4). Where the continued pregnancy does 
constitute a danger to life or health, the pregnant 
woman faces a choice: (1) she can endeavour to 
follow the s. 251(4) procedure, which, as we shall d 
see, creates an additional medical risk given its 
inherent delays and the possibility that the danger 
will not be recognized by the state-imposed thera¬ 
peutic abortion committee; or (2) she can secure 
medical treatment without respecting s. 251(4) e 
and subject herself to criminal sanction under 
s. 251(2). 

Ill — Delays Caused by s. 251 Procedure in Viola- f 
tion of Security of the Person 

This chapter requires a review of the evidence, 
part of which is to be found in two reports, the g 
Report of the Committee on the Operation of the 
Abortion Law (the “Badgley Report”), and the 
Report on Therapeutic Abortion Services in 
Ontario (the “Powell Report”). h 

The Badgley Report (1977) was written by a 
committee appointed by the Privy Council with a 
mandate to conduct a study to determine whether 
the procedure provided in the Criminal Code for . 
obtaining therapeutic abortions is operating equit¬ 
ably across Canada and to make findings on the 
operation of this law rather than recommendations 
on the underlying policy: Badgley Report, at p. 27. 

j 

The Powell Report (1987) is a study commis¬ 
sioned by the Ministry of Health with terms of 


Cette interpretation de Tart. 7 de la Charte 
suffit pour evaluer en fonction de la Charte le 
contenu de Part. 251 du Code criminel, afin de 
statuer sur le pourvoi. Tout en convenant avec le 
juge McIntyre qu’une atteinte au droit a la secu¬ 
rity doit «dependre d’une atteinte a quelque interet 
dont la nature et Pimportance justifieraient une 
protection constitutionnelle#, j’estime que la pro¬ 
tection de la vie ou de la sante est un interet d’une 
importance suffisante a cet egard. En vertu du 
Code criminel, la seule fapon pour une femme 
enceinte d’obtenir legalement un avortement lors- 
que la continuation de la grossesse mettrait ou 
mettrait probablement en danger sa vie ou sa sante 
consiste a se conformer a la procedure enoncee au 
par. 251(4). Lorsque la continuation de la gros¬ 
sesse constitue effectivement un danger pour la vie 
ou la sante, la femme enceinte doit faire un choix: 
(1) elle peut essayer de suivre la procedure du par. 
251(4) qui, comme nous allons le voir, cree un 
risque medical supplemental, etant donne Pat- 
tente qu’elle comporte inevitablement et la possibi¬ 
lity que le danger ne soit pas reconnu par le comite 
de Pavortement therapeutique impose par l’Etat; 
ou (2) elle peut obtenir un traitement medical sans 
respecter le par. 251(4) et s’exposer a des sanc¬ 
tions criminelles en vertu du par. 251(2). 

Ill - Delais engendres par la procedure de Part. 

251 en violation de la security de la 

personne 

Ce chapitre exige un examen de la preuve sou- 
mise, dont une partie se trouve dans deux rapports, 
le Rapport du Comite sur l’application des dispo¬ 
sitions legislatives sur Tavortement (le «rapport 
Badgley#), et le Report on Therapeutic Abortion 
Services in Ontario (le «rapport Powell#). 

Le rapport Badgley, 1977, est Poeuvre d’un 
comite nomine par le Conseil prive, dont le mandat 
etait de mener une enquete afin de determiner si la 
procedure prevue au Code criminel pour obtenir 
des avortements therapeutiques est appliquee de 
fapon equitable dans tout le Canada et de se 
prononcer sur la mise en oeuvre de cette loi, plutot 
que de faire des recommandations sur les principes 
qui la sous-tendent: rapport Badgley, a la p. 31. 

Le rapport Powell, 1987, inedit, est une etude 
commandee par le ministere de la Sante, dont le 
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reference limited to a review of access to thera¬ 
peutic abortion services in Ontario. Like those for 
the Badgley Report, these terms did not include 
the mandate for an evaluation of the underlying 
policy of the Criminal Code: Powell Report, 
Appendix 1. 

I propose to consider first the delays caused by 
the s. 251 procedure and then the consequences of 
the delays. 

1. Delays Caused by the s. 251 Procedure 

The evidence reveals that the actual workings of 
s. 251(4) are the source of certain delays which 
create an additional medical risk for many preg¬ 
nant women whose medical condition already 
meets the standard of s. 251(4)(c). Stated simply, 
when pregnant women suffer from a condition 
which represents a danger to their life or health, 
their efforts to conform to the procedure set forth 
for obtaining lawful abortions in the Criminal 
Code often create an additional risk to their 
health. They may have to choose between bearing 
the burden of these risks by accepting delayed 
medical treatment, and committing a crime by 
seeking timely medical treatment outside s. 
251(4). Given that the procedure in s. 251(4) is 
the source of this additional risk, it constitutes a 
violation of the pregnant woman’s security of the 
person. I shall first endeavour to show that these 
delays have their origin in s. 251. I will then cite 
evidence that these procedural delays create an 
additional risk to the health of pregnant women. 


While only administrative inefficiencies that are 
caused by the rules in s. 251 are relevant to the 
evaluation of the constitutionality of the legislation 
under s. 7 of the Charter , the evidence which 
relates to the availability of therapeutic abortions 
under the Criminal Code reveals three sorts of 
delay, all of which can be traced to the require¬ 
ments of s. 251 itself : (1) the absence of hospitals 
with therapeutic abortion committees in many 
parts of Canada; (2) the quotas which some hospi¬ 
tals with committees impose on the number of 


mandat etait limite a un examen des services 
d’avortements therapeutiques offerts en Ontario. 
Comme dans le rapport Badgley, ce mandat ne 
comportait pas [’evaluation de la politique sous- 
a jacente du Code criminel: rapport Powell, appen- 
dice 1. 

Je traiterai en premier lieu des delais engendres 
par la procedure de l’art. 251, puis des consequent 
b ces qu’ils entrainent. ^ 

co 

1. Les delais engendres par la procedure (tt: 

Fart. 251 

. □ 

c II ressort de la preuve que les rouages du peg. 
251(4) sont a l’origine de certains delais cfdi 
engendrent un risque medical additionnel pc® - 
beaucoup de femmes enceintes dont l’etat mediOl 
satisfait deja au critere de l’al. 251(4)c). En bref, 
d quand l’etat des femmes enceintes represente un 
danger pour leur vie ou leur sante, leurs efforts 
pour se conformer a la procedure enoncee par le 
Code criminel en ce qui concerne l’obtention 
d’avortements licites creent souvent un risque 
e additionnel pour leur sante. Elies peuvent avoir a 
choisir entre assumer le fardeau de ces risques, en 
acceptant de retarder le traitement medical, et 
commettre un crime, en cherchant a obtenir en 
y temps opportun un traitement medical qui ne 
releve pas du par. 251(4). Etant donne que la 
procedure du par. 251(4) est a la source de ce 
risque additionnel, cette regie constitue une viola¬ 
tion de la securite de la personne de la femme 
g enceinte. J’essaierai d’abord de montrer que Part. 
251 est a l’origine de ces delais. Je citerai ensuite 
des elements de preuve etayant que ces delais en 
matiere de procedure creent un risque additionnel 

pour la sante des femmes enceintes. 
h 

Quoique seule l’inefficacite administrative occa- 
sionnee par les exigences de Part. 251 soit perti- 
nente lors de la determination de la constitutionna- 
lite de la legislation au regard de Part. 7 de la 
' Charte, la preuve soumise quant a la possibilite 
d’obtenir des avortements therapeutiques confor- 
mes au Code criminel revele Pexistence de trois 
sortes de delais qui peuvent tous etre relies aux 
. exigences de Part, 251 lui-meme : (1) Pabsence, 
dans bien des regions du Canada, d’hopitaux dotes 
de comites de l’avortement therapeutique, (2) les 
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therapeutic abortions which they perform and (3) 
the committee requirement itself each create 
delays for pregnant women who seek timely and 
effective medical treatment. 


(1) Lack of Hospitals with Therapeutic Abortion 

Committees 

b 

Hospitals with therapeutic abortion committees 
are completely lacking in many parts of Canada, 
forcing women to go elsewhere and suffer delays in 
order to gain access to hospitals in which they may 
obtain therapeutic abortions free 1 from criminal c 
sanction. The requirements which hospitals must 
meet under s. 251 are responsible for this absence 
of eligible hospitals. Often, the absence of hospi¬ 
tals can be traced to the prerequisites which hospi¬ 
tals must meet under s. 251(6). In other cases, the d 
absence is caused by the refusal of certain hospital 
boards to appoint committees in hospitals which 
would otherwise qualify under the law, as is their 
prerogative under s. 251(6). I shall consider each 
of these in turn. 


The effect of certain definitions in s. 251(6), 
when read in conjunction with s. 251(4), is to 
cause an absence of hospitals in which therapeutic 
abortions can legally be performed. A “therapeutic 
abortion committee” for any hospital means, g 
according to s. 251(6), a committee comprised of 
not less than three physicians from which the 
physician who performs the abortion is excluded 
under s. 251(4). As the Chief Justice observed, the 
combined effect of these two provisions is to h 
require at least four physicians at the hospital so 
that the therapeutic abortion can be lawfully 
authorized and performed. The four-physician 
requirement obviously precludes therapeutic abor¬ 
tions from being performed in hospitals where four 
doctors are not available. 

Moreover, the requirement in s. 251(4) that • 
lawful abortions can only be performed in “accred¬ 
ited” or “approved” hospitals also has the effect of 


contingents que certains hopitaux dotes de comites 
fixent au nombre d’avortements therapeutiques 
qu’ils pratiqueront et (3) l’obligation meme de 
recourir a un comite sont tous des causes de delai 
pour les femmes enceintes qui cherchent a obtenir 
un traitement medical efficace en temps opportun. 

(1) L’absence d’hopitaux dotes de comites de 

ravortement therapeutique 

Les hopitaux dotes de comites de l’avortement 
therapeutique brillent par leur absence dans de 
nombreux endroits au Canada, ce qui force les 
femmes a s’adresser ailleurs et a attendre avant 
d’avoir acces aux hopitaux ou elles pourront 
obtenir des avortements therapeutiques sans 
menace de repression penale. Les exigences aux- 
quelles doivent satisfaire les hopitaux en vertu de 
l’art. 251 sont responsables de cette absence 
d’hopitaux admissibles. Souvent, l’absence d’hopi- 
taux peut etre reliee aux conditions prealables que 
les hopitaux doivent remplir en vertu du par. 
251(6). Dans d’autres cas, cette carence est due au 
refus de certains conseils d’hopitaux, par ailleurs 
admissibles en vertu de la loi, de nommer des 
comites, comme c’est leur prerogative en vertu du 
par. 251(6). Je traiterai successivement de chacun 
de ces points. 

Certaines definitions figurant au par. 251(6), 
lues conjointement avec le par. 251(4), ont pour 
effet de causer une absence d’hopitaux ou des 
avortements therapeutiques peuvent etre legale- 
ment pratiques. Le «comite de l’avortement thera- 
peutique» d’un hopital s’entend, d’apres le par. 
251(6), d’un comite forme d’au moins trois mede- 
cins et dont le medecin qui pratique l’avortement 
est exclu en vertu du par. 251(4). Comme le fait 
observer le Juge en chef, ces deux dispositions ont 
pour effet conjugue d’exiger qu’il y ait au moins 
quatre medecins a 1’hopital pour que l’avortement 
therapeutique puisse etre legalement autorise et 
pratique. Le fait d’exiger qu’il y ait quatre mede¬ 
cins empeche manifestement de pratiquer des 
avortements therapeutiques dans des hopitaux qui 
ne comptent pas quatre medecins. 

De plus, l’exigence du par. 251(4) portant que 
les avortements licites ne soient pratiques que dans 
des hopitaux «accredites» ou «approuves» a aussi 
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contributing to the absence of hospitals, in some 
parts of Canada, in which lawful abortions are 
available. Section 251(6) defines “accredited hos¬ 
pital” as a hospital accredited by the Canadian 
Council on Hospital Accreditation in which diag¬ 
nostic services and medical, surgical and obstetri¬ 
cal treatment are provided. Not only are some 
hospitals unable to qualify because they do not 
provide all these services, but some hospitals also 
fail to meet the Council’s accreditation require¬ 
ments. 

Alternatively, therapeutic abortions may be per¬ 
formed in hospitals “approved” by the Ministers of 
Health in the province, and standards to be met 
for approval vary considerably from province to 
province. The Badgley Report, at pp. 91 et seq., 
noted this variation in 1977. In Newfoundland, for 
example, the Department of Health guidelines 
required hospitals seeking approval to establish 
therapeutic abortion committees to have a mini¬ 
mum of six members of the medical staff willing to 
co-operate with or recognize the existence of a 
therapeutic abortion committee, the presence of a 
gynaecologist on the medical staff, and 100 beds or 
more in the hospital, even though many abortions 
are done on an out-patient basis. Thus, of 46 
public general hospitals in the province in 1976, 35 
were excluded by these provincial criteria, leaving 
only 11 hospitals qualified to establish therapeutic 
abortion committees, with no obligation to do so. 

In Saskatchewan, where provincial regulations 
included a requirement of a rated bed capacity of 
50 beds or more, 110 of 133 general hospitals were 
ineligible to establish a therapeutic abortion com¬ 
mittee. In Ontario, where the provincial regula¬ 
tions included a requirement of 10 or more mem¬ 
bers on a hospital’s active medical staff, 51 of 205 
general hospitals were ineligible to establish com¬ 
mittees. The Criminal Code, under the “approved” 
hospital requirement, not only allows for an un¬ 
equal distribution of hospitals across Canada, but i 
also permits provincial authorities to set standards 
which appear at times largely irrelevant to the 
performance of therapeutic abortions. 


pour effet de contribuer a l’absence, dans certaines 
regions du Canada, d’hopitaux ou il est possible 
d’obtenir des avortements licites. Le paragraphe 
251(6) definit l’expression «hopital accredite* 
a comme un hopital accredite par le Conseil cana- 
dien d’accreditation des hopitaux, dans lequel sont 
fournis des services de diagnostic et des traite- 
ments medicaux, chirurgicaux et obstetricaux. 
Non seulement certains hopitaux sont-ils inadmig^ 
h sibles parce qu’ils ne fournissent pas tous ces servi¬ 
ces, mais encore d’autres ne repondent pas aus 
exigences d’accreditation du Conseil. 

Subsidiairement, des avortements therapeufg 
c ques peuvent etre pratiques dans des hopitau^ 
«approuves» par le ministre de la Sante d’uftb 
province et les criteres d’approbation varient aloes 
considerablement d’une province a l’autre. Le rap : 
port Badgley a souligne cet ecart en 1977, aux pp. 
11 100 et suivantes. A Terre-Neuve, par exemple, les 
directives du ministere de la Sante exigent que les 
hopitaux qui cherchent a obtenir 1’autorisation 
d’etablir des comites de 1’avortement therapeu- 
e tique comptent au moins six membres de leur 
personnel medical qui soient disposes a cooperer 
avec un comite de l’avortement therapeutique ou a 
en reconnaitre l’existence, qu’il y ait un gyneco- 
logue parmi le personnel medical et que l’hbpital 
/ compte au moins 100 lits, meme si de nombreux 
avortements sont pratiques en consultation 
externe. Ainsi, sur les 46 hopitaux generaux pub¬ 
lics que comptait la province en 1976, 35 ont ete 
exclus par ces criteres provinciaux, de sorte qu’il 
s ne restait que II hopitaux qualifies pour etablir 
des comites de l’avortement therapeutique, sans 
qu’ils soient tenus de le faire. En Saskatchewan, ou 
la reglementation provinciale exigeait un taux de 
capacite de 50 lits ou plus, 110 des 133 hopitaux 
generaux n’avaient pas les qualites requises pour 
etablir un comite de l’avortement therapeutique. 
En Ontario, ou la reglementation provinciale 
exigeait que le personnel medical actif de l’hopital 
comporte dix membres ou plus, 51 des 205 hopi¬ 
taux generaux etaient inaptes a etablir de tels 
comites. Le Code criminel, en exigeant qu’un hopi¬ 
tal soil “approuve”, permet non seulement une 
repartition inegale des hopitaux a travers le 
Canada, mais habilite aussi les autorites provin- 
ciales a fixer des normes qui semblent parfois 
n’avoir que fort peu de rapport avec la pratique 
d’avortements therapeutiques. 
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Thus, the requirements of s. 251 seriously limit 
the number of hospitals which are eligible to per¬ 
form lawful abortions, causing an absence or a 
serious lack of therapeutic abortion facilities in 
many parts of the country. The conclusions of the « 
Badgley Report are startling (at p. 105): 

Of the total of 1,348 non-military hospitals in Canada 
in 1976, 789 hospitals, or 58.5 percent, were ineligible in 
terms of their major treatment functions, the size of 
their medial staff, or their type of facility to establish 
therapeutic abortion committees. 


The rules in s. 251(4) limiting the number of 
eligible hospitals means that a significant propor¬ 
tion of Canada’s population is not served by hospi¬ 
tals in which therapeutic abortions can lawfully be 
performed. The Badgley Report, at p. 109, con- d 
eluded in 1977 that 39.3 per cent of the total 
female population of Canada was not served by 
eligible hospitals. As we have already seen, the 
absence of eligible hospitals in some parts of 
Canada compels many pregnant women to leave 
their own communities to seek medical treatment 
in a place where an eligible hospital is available to 
admit them as patients. A pregnant woman in 
these circumstances will inevitably incur a delay in f 
obtaining a therapeutic abortion. 


The lack of hospitals with therapeutic abortion 
committees is made more serious by the refusal of 
certain hospital boards to appoint therapeutic 
abortion committees in hospitals which would 
otherwise qualify under the Criminal Code. Given 
that therapeutic abortions can only be performed A 
in eligible hospitals and that the committee certi¬ 
fying the abortion must come from that hospital, 
this effectively contributes to the inaccessibility of 
the treatment. Nothing in the Criminal Code 
obliges the board of an eligible hospital to appoint ' 
therapeutic abortion committees. Indeed, a board 
is entitled to refuse to appoint a therapeutic abor¬ 
tion committee in a hospital that would otherwise 
qualify to perform abortions and boards often do . 
so in Canada. Given that the decision to appoint a 
committee is, in part, one of conscience and, in 


Ainsi les exigences de l’art. 251 limitent serieu- 
sement le nombre d’hopitaux qui peuvent pratiquer 
des avortements licites, ce qui entraine une 
absence ou un manque grave d’etablissements ou 
Ton pratique l’avortement therapeutique dans de 
nombreuses regions du pays. Les conclusions du 
rapport Badgley sont saisissantes (a la p. 115): 

Sur les 1,348 hopitaux civils que comptait le Canada 
en 1976, 789 hopitaux, soit 58.5 pour cent, n’etaient pas 
aptes a etablir un comite de l’avortement therapeutique, 
soit en raison de la specialisation des traitements fournis 
dans ces etablissements, soit a cause d’un personnel 
medical insuffisant ou du genre d’installations dont ils 
disposaient. 

Les regies du par. 251(4) qui limitent le nombre 
d’hopitaux admissibles signifient qu’une proportion 
importante de la population canadienne n’est pas 
desservie par des hopitaux ou des avortements 
therapeutiques peuvent etre pratiques licitement. 
Le rapport Badgley, a la p. 120, a conclu en 1977 
que 39,3 pour 100 de la population feminine totale 
du Canada n’etait pas desservie par des hopitaux 
admissibles. Comme nous 1’avons deja vu, I’ab- 
sence d’hopitaux admissibles dans certaines 
regions du Canada force un grand nombre de 
femmes enceintes a quitter leur propre localite 
pour alter demander des soins medicaux la ou un 
hopital admissible peut les accueillir comme 
patientes. Une femme enceinte, dans ces circons- 
tances, devra inevitablement attendre pour obtenir 
un avortement therapeutique. 

Le manque d’hopitaux dotes d’un comite de 
l’avortement therapeutique est aggrave par le refus 
de certains conseils d’hopitaux, par ailleurs admis¬ 
sibles en vertu du Code criminel, de nommer des 
comites de 1’avortement therapeutique. Comme les 
avortements therapeutiques ne peuvent etre prati¬ 
ques que dans des hopitaux admissibles et que le 
comite qui certifie 1’avortement doit etre forme par 
l’hopital meme, il en decoule effectivement une 
impossibilite de se faire traiter. Rien dans le Code 
criminel n’oblige le conseil d’un hopital admissible 
a nommer des comites de 1’avortement therapeuti¬ 
que. En fait, un conseil a le droit de refuser de 
nommer un comite de l’avortement therapeutique 
dans un hopital qui aurait, par ailleurs, les qualites 
requises pour pratiquer des avortements, et les 
conseils le font souvent au Canada. Comme la 
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some cases, one which affects religious beliefs, a 
law cannot force a board to appoint a committee 
any more than it could force a physician to per¬ 
form an abortion. The defect in the law is not that 
it does not force boards to appoint committees, but 
that it grants exclusive authority to those boards to 
make such appointments. 


In “Abortion and the Just Society” (1970), 5 
R.J.T. 27, at p. 36, lawyer Natalie Fochs Isaacs 
correctly anticipated the effect of the exclusive 
authority of hospital boards in establishing 
committees: 

S. 237 [now s. 251] sets out the requirement of the 
certification of therapeutic abortion by a therapeutic 
abortion committee prior to its performance. But the 
section does not require any hospital to set up such a 
committee. Given the undesirability of forcing any hos¬ 
pital to do so, the restriction of legal abortions to this 
type of preliminary certification fails nevertheless to 
provide for alternative methods of prior medical consul¬ 
tation among those staff members of any hospital 
opposed to the creation of the committee required, who 
themselves approve of therapeutic abortions. The new 
legislation in this manner also places the prospective 
petitioner for the operation at the mercy of the institu¬ 
tional policy of what may be the only hospital available 
in her community. [Footnotes omitted.] 


The Badgley Report, at p. 93, again documented 
the reduction of the number of hospitals with 
therapeutic abortion committees due to the refusal 
of boards of hospitals which would otherwise 
qualify under the law to appoint committees. In 
Newfoundland, 6 of the 11 hospitals which were 
otherwise qualified to perform therapeutic abor¬ 
tions did in fact appoint committees so that only 6 
of a total of 46 general hospitals were eligible to 
perform therapeutic abortions under the Criminal 
Code. In Quebec, 31 of 128 general hospitals 
appointed therapeutic abortion committees. In 
Saskatchewan, 10 of 133 general hospitals 
appointed committees. In Manitoba, 8 of 78 gener¬ 
al hospitals appointed committees. Overall, the 
Badgley Report, supra , at p. 105, concluded in the 
following terms: 


decision de nommer un comite est, en partie, une 
decision de conscience et, dans certains cas, une 
decision qui touche aux croyances religieuses, une 
loi ne peut forcer un conseil a nommer un comite, 
a pas plus qu’elle ne peut forcer un medecin a 
pratiquer un avortement. Le defaut de la loi reside 
non pas dans le fait qu’elle ne force pas les conseils 
a nommer des comites, mais dans celui qu’elle 
confere a ces conseils le pouvoir exclusif de 1^ 
b nommer. 

C/5 

Dans son article intitule «Abortion and the Ju^ 
Society*. (1970), 5 R.J.T. 27, a la p. 36, Mf 
Natalie Fochs Isaacs avait prevu avec justessg 
c l’effet qu’aurait le pouvoir exclusif des conseils 
d’hopitaux d’etablir des comites: 

[traduction] L’article 237 [maintenant l’art. 251] 
enonce l’exigence de la certification d’un avortement 
therapeutique par un comite de 1’avortement therapeuti- 
que avant qu’il ne soit pratique. Mais Particle n’oblige 
aucun hopital a former un tel comite. Comme il n’est 
pas souhaitable de forcer un hopital a le faire, la limita¬ 
tion des avortements legaux par ce genre de certification 
preliminaire ne fournit cependant aucun mode subsi- 
e diaire de consultation medicale prealable chez les mem- 
bres du personnel de tout hopital oppose a la creation du 
comite requis qui sont eux-memes en faveur des avorte¬ 
ments therapeutiques. La nouvelle mesure legislative fait 
egalement en sorte que la personne qui demandera 
/ eventuellement a subir l’intervention sera a la merci de 
la politique institutionnelle de ce qui est peut etre l’uni- 
que hopital existant dans sa localite. [Omission des notes 
en bas de page.] 

Le rapport Badgley, a la p. 102, fournit aussi 
des donnees sur la reduction du nombre d’hopitaux 
dotes d’un comite de l’avortement therapeutique 
par suite du refus des conseils des hopitaux par 
ailleurs admissibles en vertu de la loi de nommer 
h des comites. A Terre-Neuve, 6 des 11 hopitaux par 
ailleurs admissibles a pratiquer des avortements 
therapeutiques ont effectivement nomme des 
comites, de sorte que seulement 6 hopitaux gene- 
raux sur un total de 46 etaient aptes a pratiquer 
' des avortements therapeutiques en vertu du Code 
criminel. Au Quebec, 31 des 128 hopitaux gene- 
raux ont nomme des comites de l’avortement 
therapeutique. En Saskatchewan, 10 des 133 hopi- 
■ taux generaux ont nomme de tels comites. Au 
Manitoba, 8 des 78 hopitaux generaux ont nomme 
des comites. De maniere generate, le rapport Bad¬ 
gley, precite, conclut ce qui suit, a la p. 116: 
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In terms of all civilian hospitals (1,348) in Canada in 
1976, 20.1 percent had established a therapeutic abor¬ 
tion committee. If only those general hospitals which 
met hospital practices and provincial requirements and 
were not exempt in terms of their special treatment 
facilities are considered, then of these 559 hospitals, 271 
hospitals, or 48.5 percent, had established therapeutic 
abortion committees, while 288 hospitals, or 51.5 per¬ 
cent, did not have these committees. 


According to the Powell Report, a comparable 
fraction of hospitals had established therapeutic 
abortion committees in Ontario: “out of 176 
accredited acute care hospitals, 95 (54%) had 
therapeutic abortion committees” (at p. 24). The 
figures reported by the Badgley Committee in 
1977 were confirmed in a recent Statistics Canada 
report according to which the total number of 
hospitals with therapeutic abortion committees fell 
across the country from 271 in 1976 to 250 in 
1985 (Therapeutic abortions, 1985 (1986), at 

p. 12). 

For the purposes of the case at bar, it is impor¬ 
tant to reiterate that the absence of hospitals with 
therapeutic abortion committees in many parts of 
Canada is caused by the following requirements of 
the law: 

(a) that a total of four physicians in the hospital 
must participate in the authorization and 
performance of the therapeutic abortion; 

(b) that the hospital must be “approved” or 
“accredited”; and 

(c) that only the board of the hospital is entitled 
to appoint a therapeutic abortion committee. 

Finally, it is worth noting that 18 per cent of the 
hospitals that did have therapeutic abortion com¬ 
mittees in 1984 performed no therapeutic abor¬ 
tions (Therapeutic abortions, 1985, supra, at p. 
38). Dr. Augustin Roy, the President of the Corpo¬ 
ration professionnelle des medecins du Quebec, 
testified at trial that of the 30 hospitals with 
therapeutic abortion committees in Quebec, “only 
about fourteen or fifteen of these hospitals are 
operational, because many of them, say half of 


Si 1’on considere 1’ensemble des hopitaux civils au 
Canada en 1976, soit 1,348 etablissements, 20.1 pour 
cent d’entre eux avaient etabli un comite de l’avortement 
therapeutique. Si Ton considere uniquement les hopitaux 
a generaux qui satisfaisaient aux exigences provinciales et 
aux normes de la pratique hospitaliere et qui n’etaient 
pas exclus du fait de leur specialisation, sur ces 559 
centres hospitaliers, 271 hopitaux, soit 48.5 pour cent, 
avaient etabli un comite de i’avortement therapeutique 
b tandis que 288 hopitaux, soit 51.5 pour cent, n’en avai-o 
ent pas forme. 95 

D’apres le rapport Powell, une proportion com-g 
parable d’hopitaux avaient etabli des comites de= 
l’avortement therapeutique en Ontario: [traduc-c 
c tion] «des 176 hopitaux a soins intensifs accredi-o 
tes, 95 (54 %) avaient des comites de l’avortementg 
therapeutique# (a la p. 24). Les chiffres publies^? 
par le comite Badgley en 1977 ont ete confirmes 
d dans un rapport recent de Statistique Canada 
selon lequel le nombre total d’hopitaux pourvus 
d’un comite de l’avortement therapeutique est 
passe, a l’echelle du pays, de 271 en 1976 a 250 en 
1985 (Avortements therapeutiques, 1985 (1986), a 
e la p. 12). 

Pour les fins de 1’espece, il importe de reiterer 
que l’absence, dans de nombreuses regions du 
Canada, d’hopitaux dotes d’un comite de l’avorte- 
f ment therapeutique est due aux conditions suivan- 
tes de la loi, savoir: 

a) qu’un nombre total de quatre medecins de 
l’hopital doivent participer a l’autorisation et 
a la pratique de l’avortement therapeutique; 

g 

b) que l’hopital doit etre “approuve” ou “accre- 
dite”; et 

c) que seul le conseil de l’hopital a le droit de 
nommer un comite de l’avortement therapeu- 

h tique. 

Enfin, il vaut la peine de noter que 18 pour 100 
des hopitaux qui avaient des comites de l’avorte- 
ment therapeutique en 1984 n’ont pratique aucun 
; avortement therapeutique (Avortements therapeu¬ 
tiques, 1985, precite, a la p. 38). Le D r Augustin 
Roy, president de la Corporation professionnelle 
des medecins du Quebec, a declare dans son temoi- 
gnage au proces que sur les 30 hopitaux pourvus 
j de comites de l’avortement therapeutique au 
Quebec, [traduction] «seuls environ quatorze ou 
quinze de ces hopitaux etaient operationnels, parce 
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them, have a committee but they don’t do any 
abortions. It is a committee on paper.” 

A hospital with a dormant committee is no more 
useful to a pregnant woman seeking a therapeutic 
abortion than a hospital without a committee or no 
hospital at all. The delay suffered by a pregnant 
woman because her local hospital has a dormant 
committee is perhaps more the result of internal 
hospital policy than of s. 251 of the Criminal 
Code , but s. 251 is at least indirectly the cause of 
the delay in requiring an opinion from the thera¬ 
peutic abortion committee of that hospital before a 
lawful abortion can be performed there. 


(2) Delays Caused by Quotas 

Delays result not only from the absence or inac¬ 
tivity of therapeutic abortion committees. The evi¬ 
dence discloses that some hospitals with commit¬ 
tees impose quotas on the number of therapeutic 
abortions which they perform while others place 
quotas on patients depending on their place of 
residence. The evidence at trial confirmed that 
these quotas, initially observed in the Badgley 
Report, at pp. 258 et seq., have been retained in 
many Canadian hospitals and that they often delay 
timely medical treatment for pregnant women 
seeking therapeutic abortions. It is true, of course, 
that these quotas are set by internal hospital policy 
and not by the terms of the law itself. It is also 
true that quotas may be necessary given hospitals’ 
limited resources and the significant demands 
placed on those resources by pregnant women 
seeking abortions, some of whom may not qualify 
for therapeutic abortions in respect of the standard 
of s. 251(4). There is evidence, however, of quotas 
in absolute numbers of abortions performed and 
quotas based on the place of residence which can 
affect women who otherwise qualify for lawful 
abortions under s. 251 (4)(c). Indeed the Badgley 
Committee reported in 1977, at p. 259, that: 


que beaucoup d’entre eux, disons la moitie, ont bel 
et bien un comite, mais ils ne pratiquent pas 
d’avortements. C’est un comite sur papier.* 

Un hopital dont le comite est inactif n’est pas 
plus utile a une femme enceinte qui veut un avorte- 
ment therapeutique qu’un hopital sans comite ou 
que pas d’hopital du tout. Le delai impose a une 
femme enceinte parce que le comite de l’hopital 
b local est inactif resulte peut-etre plus de la politi¬ 
que interne de l’hopital que de l’art. 251 du Com[ 
criminel, mais l’art. 251 est a tout le moins indb 
rectement la cause du ddlai du fait qu’il requie§ 
l’opinion du comite de l’avortement therapeutiqu^ 
c de cet hopital avant qu’un avortement licite puis^ 
y etre pratique. 

O) 

(2) Les delais dus au contingentement 

d Les delais ne resultent pas uniquement de l’ab- 
sence ou de l’inactivite des comites de l’avortement 
therapeutique. II ressort de la preuve que certains 
hopitaux ayant des comites contingentent le 
nombre d’avortements therapeutiques, alors que 
e d’autres contingentent les patientes en fonction de 
leur lieu de residence. La preuve soumise en pre¬ 
miere instance confirme que ces contingents, 
signales initialement par le rapport Badgley, aux 
pp. 287 et suiv., existent toujours dans de nom- 
f breux hopitaux canadiens et qu’ils ont souvent 
pour effet d’empecher les femmes enceintes qui 
demandent des avortements therapeutiques de 
recevoir un traitement medical en temps opportun. 
II est vrai, bien sur, que ces contingents resultent 
de la politique interne de l’hopital et non des 
termes de la loi elle-meme. II est vrai egalement 
que ces contingents peuvent etre necessaires, 
compte tenu des ressources limitees des hopitaux 
h et de la demande importante dont font l’objet ces 
ressources de la part des femmes enceintes qui 
veulent se faire avorter et dont certaines peuvent 
ne pas avoir les qualites requises pour obtenir un 
avortement therapeutique selon le critere du par. 
' 251(4). Toutefois, on a soumis en preuve l’exis- 
tence de contingents fixes en nombre absolu 
d’avortements pratiques et de contingents fondes 
sur le lieu de residence qui peuvent toucher des 
. femmes par ailleurs aptes a obtenir un avortement 
licite en vertu de l’al. 251 (4)c). D’ailleurs, le 
comite Badgley declarait ceci en 1977, a la p. 288 
de son rapport: 
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Two out of five hospitals (38.2 per cent) considered only 
applications from women who were considered to reside 
with the hospital’s usual service catchment area. Resi¬ 
dential requirements and patient quotas were more often 
adopted in the Maritimes (43.8 per cent) and Quebec 
(66.7 per cent) than among hospitals elsewhere where 
about a third followed this practice. Where the propor¬ 
tion of the hospitals with committees having these resi¬ 
dency or quota requirements was higher in a province or 
a region, there were proportionately more women who h 
went to the United States to obtain induced abortions. 


These quotas are inevitable giv.en that s. 251 
requires that therapeutic abortions be performed c 
only in eligible hospitals and that there is a lack of 
hospitals with committees in some parts of the 
country. The quotas cannot, therefore, be said to 
reflect simple administrative or budgetary con- d 
straints. In this respect, the s. 251 procedure is 
again the source of delays in medical treatment. 


(3) Delays Caused by the Committee Requirement 

The committee requirement itself contributes to 
a delay in securing treatment. The law requires the j- 
therapeutic abortion committee to certify that the 
standard of s. 251(4) has been met before a thera¬ 
peutic abortion can proceed lawfully. As I shall 
endeavour to explain in my consideration of s. 251 
and the principles of fundamental justice, I believe g 
that the state interest in the protection of the 
foetus justifies the requirement that the standard 
of s. 251(4) be ascertained by independent medical 
opinion. This being the case, some delay will 
always be incurred whatever system is put in place h 
to ensure that the standard has been met. How¬ 
ever, at this stage of my analysis, I seek only to 
establish that a delay has in fact been caused by 
the present requirements of the Criminal Code. 


Deux hopitaux sur 5 (38.2 pour cent) n’etudiaient que 
les demandes des femmes residant sur le territoire gene- 
ralement desservi par l’hopital. Des conditions de resi¬ 
dence et des quotas de patientes etaient plus frequem- 
ment imposes dans les provinces maritimes (43.8 pour 
cent) et le Quebec (66.7 pour cent) que dans les hopi¬ 
taux des autres provinces ou seulement un tiers d’entre 
eux posait de telles conditions. Dans les provinces ou les 
regions oil la proportion d’hopitaux ayant un comite et 
ayant etabli de telles conditions de residence ou dey 
quotas etait plus elevee, il y avait proportionnellemenP 
plus de femmes qui allaient aux Etats-Unis pour obtenir 
un avortement provoque. § 

Ces contingents sont inevitables si Ton tientc 
compte du fait que l’art. 251 exige que les avorterj 
ments therapeutiques ne soient pratiques que dans 
des hopitaux admissibles et qu’il y a absence d’ho^ 
pitaux dotes de comites dans certaines regions du 
pays. On ne peut done pas affirmer que les contin¬ 
gents sont simplement le reflet de contraintes 
administratives ou budgetaires. A cet egard, la 
procedure de l’art. 251 est ici encore a l’origine de 
delais dans les soins prodigues. 

(3) Les delais dus a l’obligation de recourir a un 

comite 

L’obligation d’avoir recours a un comite contri- 
bue elle-meme a retarder le traitement. La loi 
oblige le comite de l’avortement therapeutique a 
certifier que le critere du par. 251(4) est respecte 
pour que Ton puisse pratiquer licitement un avor¬ 
tement therapeutique. Comme je tenterai de l’ex- 
pliquer dans mon examen de Tart. 251 au regard 
des principes de justice fondamentale, je crois que 
l’interet qu’a l’Etat dans la protection du foetus 
justifie l’exigence que le critere du par. 251(4) 
fasse l’objet d’une opinion medicale independante. 
Cela etant, il y aura toujours un certain delai quel 
que soit le systeme mis en place pour assurer que 
le critere est respecte. Toutefois, a ce stade de mon 
analyse, je ne cherche qu’a etablir que les exigen¬ 
ces actuelles du Code criminel sont effectivement a 
l’origine d’un delai. 


The time needed to convene the committee in Le temps qu’il faut pour reunir le comite de 
the hospital, for the pregnant woman’s file to come l’hopital, pour que le dossier de la femme enceinte 
before the committee, for her application to be . parvienne devant le comite, pour que sa demande 
evaluated by whatever means the committee may J soit evaluee quels que soient les moyens choisis par 
choose and for the certificate to be issued to the le comite, et pour que le certificat soit delivre au 
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qualified medical practitioner together create some 
delay for obtaining treatment. The Badgley 
Report, at p. 146, identified an average interval of 
8.0 weeks until the induced abortion operation was 
done after the pregnant woman’s initial visit to her 
physician. Some of this delay is attributable to the 
absence of committees and hospital quotas which I 
have outlined above. It is difficult to isolate with 
precision the fraction of the delay attributable to 
the committee requirement taken by itself. It is 
relevant as one part of the overall delay which 
pregnant women must endure to obtain a thera¬ 
peutic abortion. 

In spite of evidence that the overall delay has 
been reduced, as will be seen shortly, the commit¬ 
tee requirement continues to add to the delay. In 
1987, the Powell Report, at p. 27, identified as one 
problem the number of committee members who 
must certify that the s. 251(4) standard has been 
met: 

The number of members on the TAC [therapeutic abor¬ 
tion committee] ranges from three to five although up to 
seven members sit on some committees. When five or 
seven members have been appointed and no quorum is 
stated, a majority of the committee (three to five) must 
be present and three must approve each abortion. This 
has caused problems in several of the hospitals contact¬ 
ed, where it was not possible for an adequate number of 
members to be present and the meeting had to be 
rescheduled. Thus precious time was lost and the abor¬ 
tion delayed to a more advanced gestational age. 


Furthermore, the delays caused by the commit¬ 
tee requirements necessarily impact upon the preg¬ 
nant woman who seeks to become a patient of the 
hospital for which the committee has been 
appointed. Section 251(4) states in part that it is 
“the therapeutic abortion committee for that 
accredited or approved hospital” which must issue 
the certificate [emphasis added]. This precludes a 
committee from one hospital from authorizing 
abortions which take place at other hospitals. 
Eliminating such a requirement would have the 
effect of shortening the delays without forcing 
reluctant hospital boards or hospital staff to 
participate. 


medecin qualifie est globalement a l’origine d’un 
certain delai dans l’obtention du traitement. Le 
rapport Badgley, a la p. 163, constate qu’il s’ecoule 
un intervalle moyen de 8 semaines avant qu’on ne 
a provoque Favortement, apres la premiere visite de 
la femme enceinte chez son medecin. Une partie 
de ce delai est attribuable a l’absence de comite et 
aux contingents hospitaliers que j’ai mentionnes 
precedemment. II est difficile d’identifier avec pre- . 
h cision la fraction du delai attribuable a Fobligation 
meme de recourir a un comite. Sa pertinence tien(2. 
au fait qu’il s’agit d’une partie du delai globag 
auquel les femmes enceintes doivent se plier pout 
„ obtenir un avortement therapeutique. 

c CO 

, p 

En depit de la preuve que le delai global a eteo 
reduit, comme on le verra bientot, Fobligation dr- 
s’adresser a un comite accroit toujours ce delai. En 
d 1987, le rapport Powell a constate que Fun des 
problemes etait le nombre de membres du comite 
qui doivent certifier que le critere du par. 251(4) 
est respecte (a la p. 27): 

[traduction] Le nombre de membres du CAT 
e (comite de Favortement therapeutique) varie de trois a 
cinq, mais il arrive que certains comites comptent jus- 
qu’a sept membres. Lorsque cinq ou sept membres ont 
ete nommes sans qu’aucun quorum ne soit fixe, une 
majorite du comite (de trois a cinq) doit etre presente et 
/ il en faut trois pour approuver chaque avortement. 
C’etait la une source d’ennuis dans plusieurs des hopi- 
taux rejoints, lorsqu’il etait impossible d’obtenir la pre¬ 
sence d’un nombre adequat de membres et qu’il fallait 
reporter la reunion. Ainsi un temps precieux etait perdu 
g et Favortement reporte a un stade de grossesse plus 
avance. 

De plus, les delais dus a Fobligation de recourir 
a un comite ont, par la force des choses, un effet 
h sur la femme enceinte qui veut etre admise a 
l’hopital pour Icquel le comite a ete nomme. Le 
paragraphe 251(4) precise notamment que c’est 
“le comite de Favortement therapeutique de cet 
hopital accredite ou approuve” qui doit delivrer le 
' certificat [je souligne]. Cela empeche le comite 
d’un hopital d’autoriser des avortements dans 
d’autres hopitaux. L’elimination de cette exigence 
aurait pour effet de reduire les delais sans forcer 
. les conseils d’hopitaux ou le personnel de l’hopital 
recalcitrants a participer. 
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2. Consequences of the Delays 


2. Les consequences des delais 


The delays which a pregnant woman may have 
to suffer as a result of the requirements of s. 
251(4) must undermine the security of her person 
in order that there be a violation of this element of 
s. 7 of the Charter. As I said earlier, s. 7 cannot be 
invoked simply because a woman’s pregnancy 
amounts to a medically dangerous condition. If, 
however, the delays occasioned by s. 251(4) of the 
Criminal Code result in an additional danger to 
the pregnant woman’s health, then the state has 
intervened and this intervention constitutes a viola¬ 
tion of that woman’s security of .the person. By 
creating this additional risk, s. 251 prevents access 
to effective and timely medical treatment for the 
continued pregnancy which would or would be 
likely to endanger her life or health. If an effective 
and timely therapeutic abortion may only be 
obtained by committing a crime, then s. 251 vio¬ 
lates the pregnant woman’s right to security of the 
person. 


The evidence reveals that the delays caused by s. 
251(4) result in at least three broad types of 
additional medical risks. The risk of post-operative 
complications increases with delay. Secondly, 
there is a risk that the pregnant woman require a 
more dangerous means of procuring a miscarriage 
because of the delay. Finally, since a pregnant 
woman knows her life or health is in danger, the 
delay created by the s. 251(4) procedure may 
result in an additional psychological trauma. I 
shall explain each of the additional risks in turn. 


The Chief Justice outlined the different tech¬ 
niques employed to perform abortions at different 
stages of pregnancy and the increasing risk 
attached to each method as gestational age 
advances. As he also noted, the evidence showed 
that within the periods appropriate to each method 
of abortion, the earlier the abortion was per¬ 
formed, the lower the risk of complication. Evi¬ 
dence introduced at trial confirms findings in the 
Badgley Report, at pp. 308 et seq., and the Powell 
Report, at p. 23, that the earlier an abortion is 
performed, the less chance a woman has of 


■ Les delais auxquels une femme enceinte peut 
avoir a se plier par suite des exigences du par. 
a 251(4) doivent porter atteinte a la securite de sa 
personne pour qu’il y ait violation de cet element 
de Part. 7 de la Charte. Comme je l’ai dit prece- 
demment, Part. 7 ne saurait etre invoque simple- 
ment parce que la grossesse d’une femme constitue 
b un etat dangereux du point de vue medical. Si 
toutefois les delais causes par le par. 251(4) du 
Code criminel entrainent un danger additionnel 
pour la sante de la femme enceinte, alors l’Etat 
intervient et cette intervention constitue une viola- 
c tion de la securite de la personne de cette femme. 
En creant ce risque additionnel, Part. 251 empeche 
l’obtention en temps opportun, du traitement^ 
medical efficace d’une femme dont la continuation 
d de la grossesse mettrait ou mettrait probablement 
en danger sa vie ou sa sante. Si un avortement 
therapeutique efficace ne peut etre obtenu en 
temps opportun que par la perpetration d’un 
crime, Part. 251 viole alors le droit de la femme 
e enceinte a la securite de sa personne. 


La preuve revele que les delais causes par le par. 
251(4) entrainent des risques medicaux addition- 
nels d’au moins trois grandes categories. Le risque 
f de complications postoperatoires croit avec le 
delai. Ensuite, il y a le risque qu’il faille recourir a 
une methode d’avortement plus dangereuse a cause 
du delai. Enfin, comme la femme enceinte sait que 
sa vie ou sa sante est en danger, le delai engendre 
s par la procedure du par. 251(4) est susceptible de 
causer un traumatisme psychologique additionnel. 
Je vais expliquer chacun de ces risques supplemen- 
taires Pun apres l’autre. 

h Le Juge en chef a expose les differentes techni¬ 
ques employees pour pratiquer des avortements 
aux differents stades de la grossesse et a souligne 
le risque grandissant lie a chaque methode, au fur 
et a mesure que la grossesse avance. Comme il Pa 
' aussi note, la preuve soumise demontrait que, a 
Pinterieur des periodes qui s’appliquent a chaque 
methode d’avortement, plus l’avortement etait pra¬ 
tique tot, moins il y avait de risques de complica- 
. tions. Les elements de preuve produits en premiere 
instance confirment les constatations du rapport 
Badgley, aux pp. 343 et suiv,, et du rapport Powell, 
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experiencing a post-operative complication, what¬ 
ever abortion technique is used. The respondent 
agrees with this proposition but cites the low com¬ 
plication rate across Canada and the negligible 
mortality rate reported since 1974 as evidence that « 
abortion under the current system is very safe. 
According to Therapeutic abortions, 1985, supra, 
at p. 20, no Canadian women have died as a result 
of therapeutic abortion since 1979. One such death 
took place in 1974 and another in 1979. 


It should be noted, however, that reported com- 
plication rates for any given abortion technique are 
generally limited to certain post-operative physical 
complications and do not include data on psycho¬ 
logical complications inherent to those techniques. 
Furthermore, the psychological trauma that </ 
women suffer before the operation is not reflected 
in reported figures. This is equally true for any 
physical complications associated with the preg¬ 
nant woman’s initially dangerous condition which 
may arise during the delay before the therapeutic e 
abortion. 


However low the post-operative complication 
rate may appear, it increases as gestational age 
advances. In other words, with each passing week 
of pregnancy, even in the very early stages, the risk 
to health that an abortion represents increases. 
Therapeutic abortions, 1982 confirms this. The 
complication rate for abortions performed under 
nine weeks was 0.7 per cent. This increased to 1.0 
per cent in the 9 to 12 week gestation period. A 
complication rate of 8.5 per cent was reported for 
the 13 to 16 week gestation period. The complica¬ 
tion rate for the 17 to 20 week gestation period 
was higher still, reported as 22 per cent ( Thera¬ 
peutic abortions, 1982 (1984), at p. 111). Ontario 
statistics cited in the Powell Report confirm these 
national figures for that province. Data from 1976, ' 
1981 and 1984 confirm the relation between abor¬ 
tion complications and gestational age in Ontario. 

In terms of absolute numbers, there were twice as 
many reported complications for women with . 
gestational age 13 weeks and above compared to 
gestational age under 13 weeks. The rate expressed 


a la p. 23, que plus l’avortement est pratique tot, 
moins il y a de chances qu’une femme eprouve des 
complications postoperatoires, quelle que soit la 
technique utilisee. L’intimee reconnait cela, mais 
cite le faible taux de complications qui existe 
partout au Canada, et le taux negligeable de mor- 
talite rapporte depuis 1974 comme preuve que 
l’avortement selon le systeme actuel est tres sur. 
D’apres Avortements therapeutiques, 1985, pre¬ 
cite, a la p. 20, aucune Canadienne n’est morte des 
suites d’un avortement therapeutique depuis 1979. 
Un tel deces a eu lieu en 1974 et un autre en 1979. 

II faut rappeler cependant que les taux de com¬ 
plications rapportes pour toute technique d’avorte- 
ment donnee sont generalement limites a certaines 
complications postoperatoires somatiques et ne 
comprennent pas les donnees sur les complications 
psychologiques inherentes a ces techniques. De 
plus, les chiffres rapportes ne refletent pas le trau- 
matisme psychologique eprouve par les femmes 
avant ^intervention. II en va egalement de meme 
pour toute complication somatique liee a la condi¬ 
tion initialement dangereuse de la femme enceinte 
qui peut survenir au cours du delai precedant 
l’avortement therapeutique. 

Si faible que puisse paraitre le taux de complica¬ 
tions postoperatoires, il croit au fur et a mesure 
que la grossesse avance. En d’autres termes, avec 
chaque semaine de grossesse qui passe, meme dans 
les tout premiers stades, le danger qu’un avorte¬ 
ment represente pour la sante croit. Avortements 
therapeutiques, 1982 le confirment. Le taux de 
complications pour les avortements pratiques 
avant neuf semaines etait de 0,7 pour 100. Il 
augmentait a 1 pour 100 pour la periode comprise 
h entre 9 et 12 semaines de grossesse. Un taux de 
complications de 8,5 pour 100 etait rapporte pour 
celle comprise entre 13 et 16 semaines de gros¬ 
sesse. Le taux de complications pour la periode 
comprise entre 17 et 20 semaines de grossesse etait 
encore plus eleve, soit 22 pour 100 (Avortements 
therapeutiques, 1982 (1984), a la p. 111). Les 
statistiques ontariennes publiees dans le rapport 
Powell confirment que des chiffres analogues s’ap- 
pliquent a cette province. Les donnees pour 1976, 
1981 et 1984 confirment pour l’Ontario le rapport 
qui existe entre les complications dues aux avorte- 
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as a percentage of total reported therapeutic abor¬ 
tions performed (“per 100 gestational age specific 
abortions”) was ten times higher for the group of 
women with gestational age 13 weeks and above 
(see Powell Report, at p. 23 and Table 4). a 


The procedure set forth in s. -251(4) of the 
Criminal Code often causes, as we have seen, 
significant delays in obtaining therapeutic abor¬ 
tions. Delay increases the risk of post-operative 
complications. Section 251(4) thereby violates a 
pregnant woman’s security of the person. d 

As I have already observed, the evidence indi¬ 
cates that the different techniques employed to 
perform abortions in Canada at different stages of e 
pregnancy progressively increase risks to the 
woman. Expert testimony established that the suc¬ 
tion dilation and curettage method generally used 
in . the first twelve weeks is the safest technique. 
The dilation and evacuation method used from the f 
thirteenth to the sixteenth week is relatively more 
dangerous. From the sixteenth week of pregnancy, 
an even more dangerous instillation method may 
be used. This method involves the introduction of 
prostaglandin, urea or saline solution which causes 
the woman to go into labour, giving birth to a 
foetus which is usually dead but not invariably so. 
Although the number of abortions done by the 
instillation technique amounts to only 4.5 per cent h 
of the total number of therapeutic abortions per¬ 
formed in Canada, saline, urea or prostaglandin 
instillation is nevertheless used for 85.6 per cent of 
therapeutic abortions for women at least 16 weeks 
pregnant (Therapeutic abortions, 1985, supra, at ' 
pp. 18-19). It has been shown that the complica¬ 
tion rate increases dramatically with the use of the 
instillation procedure (ibid., at p. 50). In addition, 
psychological trauma resulting from induced . 
labour and the birth of the foetus is a very real 
consideration which is not included in post- 


ments et le stade de la grossesse. En nombres 
absolus, deux fois plus de complications sont rap- 
portees dans le cas des femmes enceintes depuis 13 
semaines et plus, comparativement aux femmes 
enceintes depuis moins de 13 semaines. Le taux, 
exprime en pourcentage du nombre total d’avorte- 
ments therapeutiques pratiques qui ont ete rappor- 
tes ([traduction] «pour 100 avortements prati¬ 
ques a ce stade de la grossesse*), etait dix fois 
superieur dans le cas du groupe de femmes encein¬ 
tes depuis treize semaines et plus (voir le rapport 
Powell, a la p. 23 et au tableau 4). 

La procedure enoncee au par. 251(4) du Code 
criminel engendre souvent, comme nous l’avons vu, 
des delais importants dans l’obtention des avorte¬ 
ments therapeutiques. Les delais accroissent le 
risque de complications postoperatoires. Le para- 
graphe 251(4) viole done la securite de la personne 
d’une femme enceinte. 

Comme je I’ai deja fait observer, il ressort de la 
preuve que les differentes techniques employees 
pour pratiquer des avortements au Canada, a dif- 
ferents stades de la grossesse, accroissent progres- 
sivement les dangers pour la femme. Le temoi- 
gnage des experts etablit que la methode de 
l’aspiration et de la dilatation, suivies d’un cure- 
tage, utilisee dans les douze premieres semaines est 
la technique la plus sure. La methode de la dilata¬ 
tion cervicale et de l’evacuation uterine utilisee 
entre la treizieme et la seizieme semaines est rela- 
tivement plus dangereuse. A partir de la seizieme 
semaine de grossesse, on peut avoir recours a la 
methode medicamenteuse qui est encore plus dan¬ 
gereuse. Cette methode comporte l’introduction de 
prostaglandine, d’uree ou d’une solution saline qui 
provoque les contractions chez la femme, qui 
accouche alors d’un fetus habituellement mort-ne, 
encore que ce ne soit pas toujours le cas. Bien que 
le nombre d’avortements provoques par la methode 
medicamenteuse ne soit que de 4,5 pour 100 du 
nombre total d’avortements therapeutiques prati¬ 
ques au Canada, la technique de l’introduction de 
la solution saline, d’uree ou de prostaglandine est 
neanmoins employee dans 85,6 pour 100 des avor¬ 
tements therapeutiques des femmes enceintes 
depuis au moins 16 semaines (Avortements thera¬ 
peutiques, 1985, precite, aux pp. 18 et 19). II a ete 
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operative statistics. It is in the pregnant woman’s 
utmost interest that the delay for obtaining a 
therapeutic abortion be as short as possible so that 
the risks associated with more dangerous abortion 
techniques can be avoided. 


Women are aware of the increased risk associat¬ 
ed with the later stage abortion techniques. They 
are also aware of the more traumatic circum¬ 
stances in which these techniques, particularly the 
instillation methods, are carried out. It is thus not 
only the risk of post-operative complications that 
increases progressively with each method. Women 
are aware of the increased risk well before the 
operation is performed. Experts testified at trial 
that awareness of the increased post-operative risk 
and of the added trauma associated with the later- 
stage methods create an increased psychological 
risk to health distinct from the increased physical 
risk. There is a world of difference, from the 
psychological point of view of the patient, between 
a reputedly safe technique of abortion performed 
under local anaesthetic requiring only a few hours 
in a hospital and an abortion procedure with a 
substantially higher complication rate performed 
under general anaesthetic requiring a longer 
period of hospitalization, and involving the trauma 
of induced labour and the delivery of a dead 
foetus. When the delays caused by s. 251(4) 
require a woman to undergo a saline procedure 
abortion, for example, the psychological trauma 
associated with that procedure amounts to an ad¬ 
ditional risk to health attributable to the Criminal 
Code. More generally, the delay that a pregnant 
woman must endure before she receives treatment 
of any kind results in psychological trauma. To 
force a woman, under threat of criminal sanction, 
to wait for medical treatment when she knows that 
her pregnancy represents a danger to her life or 
health is a violation of her right to security of the 
person. As was stated in Collin v. Lussier, [1983] 
1 F.C. 218, at p. 239 (later reversed on appeal, 


demontre que le taux de complications croft dra- 
matiquement avec le recours a la methode medica- 
menteuse (ibid., a la p. 50). En outre, le trauma- 
tisme psychologique resultant de la provocation 
a des contractions et de l’accouchement d’un foetus 
est un facteur fort reel que n’incluent pas les 
statistiques portant sur les complications postope- 
ratoires. II est dans le plus grand interet de la 
femme enceinte que le delai d’obtention d’un avor- ' 
b tement therapeutique soit aussi court que possibley 
de fa?on que les risques lies aux techniques d’avor -1 
tement les plus dangereuses puissent etre evites. § 

Les femmes savent que des risques accrus sonfc 
c lies aux techniques d’avortement du dernier stadeo 
Elies savent aussi que ces techniques, particuliereg 
ment la methode medicamenteuse, sont employee^ 
dans des circonstances plus traumatisantes. Ce 
d n’est done pas uniquement le risque de complica¬ 
tions postoperatoires qui croft progressivement 
avec chaque methode. Les femmes savent qu’il y a 
croissance des risques bien avant que l’intervention 
ne soit pratiquee. Des experts ont temoigne lors du 
e proces que la conscience de cette croissance des 
risques postoperatoires et du traumatisme addi- 
tionnel lie aux methodes du dernier stade cree un 
plus grand danger psychologique pour la sante, 
distinct du risque somatique accru. II y a un 
f monde, du point de vue psychologique de la 
patiente, entre une technique d’avortement sous 
anesthesie locale, reputee sans danger et ne reque- 
rant qu’un sejour de quelques heures a l’hopital, et 
une methode d’avortement sous anesthesie gene- 
rale qui comporte un taux de complications sensi- 
blement plus eleve et qui requiert l’hospitalisation 
et comporte le traumatisme decoulant de la provo¬ 
cation des contractions et de l’accouchement d’un 
h foetus mort-ne. Lorsque les delais engendres par le 
par. 251(4) exigent qu’une femme se fasse avorter 
selon la methode de la solution saline, par exemple, 
le traumatisme psychologique lie a cette methode 
equivaut a un danger additionnel pour la sante, 

' attribuable au Code criminel. De maniere plus 
generate, le delai auquel une femme enceinte doit 
se plier avant de recevoir un traitement quelconque 
provoque un traumatisme psychologique. Forcer 
j une femme, sous menace de repression penale, a 
attendre de subir un traitement medical alors 
qu’elle sait que sa grossesse represente un danger 
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[1985] 1 F.C. 124, but cited with approval on this 
point by Wilson J. in Singh v. Minister of 
Employment and Immigration, supra, at p. 208): 


... such detention, by increasing the applicant’s anxiety 
as to his state of health, is likely to make his illness 
worse and, by depriving him of access to adequate 
medical care, it is in fact an impairment of the security 
of his person. 

The psychological trauma that a pregnant woman c 
suffers as a result of the delay shows that the 
procedure established by the Criminal Code vio¬ 
lates the security of her person. 

I have observed three instances in which s. 251 ^ 
of the Criminal Code results in delays for women 
who qualify for therapeutic abortions in respect of 
the standard of s. 251(4)(c). This being said, the 
overall delay appears to have been reduced from 
the 8.0 weeks observed by the Badgley Committee e 
in 1977. Evidence indicates that where a hospital 
with a committee is in place in a region, as in the 
case of Toronto, pregnant women can obtain 
therapeutic abortions within one to three weeks 
from their initial contact with a physician. Experts ^ 
testified at trial that these delays are longer in 
some parts of the country, particularly in Quebec, 
but that overall delays have, on balance, been 
reduced. Furthermore, therapeutic abortion com- 
mittees generally can speed up the certification 
process in an emergency situation, particularly 
when the pregnant woman’s gestational age 
requires immediate medical attention. In spite of 
the reduction, however, these delays continue to A 
result in an additional risk to the health of these 
women. The risk of post-operative complications 
increases with each passing week of delay. There is 
a heightened physical and psychological risk 
associated with later stage pregnancy techniques 1 
for abortion. Finally, psychological trauma 
increases with delay. The delays mean therefore 
that the state has intervened in such a manner as 
to create an additional risk to health, and conse- . 


pour sa vie ou sa sante, est une violation de son 
droit a la securite de sa personne. Comme il a ete 
dit dans la decision Collin c. Lussier, [1983] 1 
C.F. 218, a la p. 239 (ulterieurement infirmee en 
appel, [1985] 1 C.F. 124, mais citee et approuvee 
sur ce point par le juge Wilson dans l’arret Singh 
c. Ministre de I'Emploi et de l’Immigration, pre¬ 
cite, a la p. 208): 

... cette detention, en augmentant l’anxiete du reque- 
rant due a son etat de sante, risque d’aggraver sa 
maladie et en le privant d’acces a des soins medicaux 
adequats, elle porte atteinte effectivement a la securite 
de sa personne. 

Le traumatisme psychologique que le delai provo- 
que chez une femme enceinte demontre que la 
procedure etablie par le Code criminel viole la 
securite de sa personne. 

J’ai remarque trois cas ou l’art. 251 du Code 
criminel entralne des delais pour les femmes aptes 
a subir un avortement therapeutique selon la 
norme de l’al. 251(4)c). Cela etant dit, le delai 
global de 8 semaines constate par le comite Badg¬ 
ley en 1977 a vraisemblablement diminue. La 
preuve indique que lorsqu’il existe un hopital dote 
d’un comite dans une region, comme celle de 
Toronto, les femmes enceintes peuvent obtenir des 
avortements therapeutiques dans un delai d’une a 
trois semaines apres leur premiere consultation 
d’un medecin. Des experts ont temoigne en pre¬ 
miere instance que ces delais sont plus longs dans 
certaines regions du pays, particulierement au 
Quebec, mais que, somme toute, les delais globaux 
ont ete reduits. En outre, les comites de l’avorte- 
ment therapeutique peuvent, en general, accelerer 
la procedure de certification dans un cas d’ur- 
gence, particulierement lorsque, en raison du stade 
ou elle est rendue dans sa grossesse, une femme 
requiert une attention medicale immediate. 
Malgre cette reduction, ces delais continuent tou- 
tefois d’engendrer un risque additionnel pour la 
sante de ces femmes. Le risque de complications 
postoperatoires croit avec chaque semaine qui 
s’ecoule. Un risque somatique et psychologique 
accru est lie aux techniques d’avortement utilisees 
au dernier stade de la grossesse. Enfin, le delai 
provoque un accroissement du traumatisme psy¬ 
chologique. Ces delais signifient done que l’Etat 
est intervenu de maniere a creer un risque addi- 
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quently this intervention constitutes a violation of 
the woman’s security of the person. 

IV — The Principles of Fundamental Justice 

a 

I turn now to a consideration of the manner in 
which pregnant women are deprived of their right 
to security of the person by s. 251. Section 7 of the 
Charter states that everyone has the right not to be 
deprived of security of the person except in accord- b 
ance with the principles of fundamental justice. As 
I will endeavour to demonstrate, s. 251(4) does not 
accord with the principles of fundamental justice. 

C 

I am of the view, however, that certain elements 
of the procedure for obtaining a therapeutic abor¬ 
tion which counsel for the appellants argued could 
not be saved by the second part of s. 7 are in fact j 
in accordance with the principles of fundamental 
justice. The expression of the standard in s. 
251(4)(c), and the requirement for some independ¬ 
ent medical opinion to ascertain that the standard 
has been met as well as the consequential necessity 
of some period of delay to ascertain the standard 
are not in breach of s. 7 of the Charter. 

Counsel for the appellants argued that the 
expression of the standard in s. 251(4)(c) is so f 
imprecise that it offends the principles of funda¬ 
mental justice. He submits that pregnant women 
are arbitrarily deprived of their s. 7 right by reason 
of the different meanings that can be given to the 
word “health” in s. 251(4)(c) by therapeutic abor¬ 
tion committees. 

I agree with McIntyre J. and the Ontario Court 
of Appeal that the expression “the continuation of A 
the pregnancy of such female person would or 
would be likely to endanger her life or health” 
found in s. 251(4)(c) does provide, as a matter of 
law, a sufficiently precise standard by which thera¬ 
peutic abortion committees can determine when i 
therapeutic abortions should be granted. 


As the Court of Appeal said, supra, at p. 388: 


tionnel pour la sante et, par consequent, cette 
intervention constitue une violation de la securite 
de la personne de la femme. 

IV - Les principes de justice fondamentale 

J’en viens maintenant a 1’examen de la maniere 
dont Part. 251 porte atteinte au droit des femmes 
enceintes a la securite de leur personne. L’article 7 
de la Charte prevoit qu’il ne peut etre port|j 
atteinte au droit de chacun a la securite de sa 
personne qu’en conformite avec les principes de 
justice fondamentale. Comme je vais tenter de len 
demontrer, le par. 251(4) n’est pas conforme amrj 
principes de justice fondamentale. 

Cependant, je suis d’avis que certains element^© 
de la procedure d’obtention d’un avortement thera? 
peutique qui, selon l’avocat des appelants, ne peu- 
vent etre sauvegardes par la seconde partie de 
Part. 7, sont en fait conformes aux principes de 
justice fondamentale. La formulation du critere a 
Pal. 251(4)c) et Pobligation d’obtenir une opinion 
medicale independante pour s’assurer qu’il est res- 
pecte ainsi que la necessite, qui en decoule, de 
disposer d’un certain delai pour le faire ne violent 
pas Part. 7 de la Charte. 

L’avocat des appelants a soutenu que la formu¬ 
lation du critere a Pal. 251 (4)c) est tellement 
imprecise qu’il y a atteinte aux principes de justice 
fondamentale. II fait valoir qu’il y a atteinte arbi¬ 
trage au droit que Part. 7 confere aux femmes 
enceintes, en raison des sens differents que les 
comites de l’avortement therapeutique peuvent 
donner au terme «sante» qui figure a Pal. 251(4)c). 

Je suis d’accord avec le juge McIntyre et avec la 
Cour d’appel de l’Ontario pour dire que Pexpres- 
sion «la continuation de la grossesse de cette per¬ 
sonne du sexe feminin femme mettrait ou mettrait 
probablement en danger la vie ou la sante de cette 
derniere» que l’on trouve a Pal. 251(4)c) fournit, 
sur le plan du droit, un critere suffisamment precis 
pour permettre aux comites de Pavortement thera¬ 
peutique de decider quand il faut autoriser des 
avortements therapeutiques, 

Comme la Cour d’appel Pa dit, precite, a la 
p. 388: 
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In this case ... from a reading of s. 251 with its 
exceptions, there is no difficulty in determining what is 
proscribed and what is permitted. It cannot be said that 
no sensible meaning can be given to the words of the 
section. Thus, it is for the courts to say what meaning 
the statute will bear. 

Laskin C.J. held in Morgentaler (1975), at p. 
634, that s. 251(4)(c) was not so vague so as to 
constitute a violation of “security of the person” 
without due process of law under s. 1(a) of the 
Canadian Bill of Rights: 


It is enough to say that Parliament has fixed a manage¬ 
able standard because it is addressed to a professional 
panel, the members of which would be expected to bring 
a practised judgment to the question whether “the con¬ 
tinuation of the pregnancy . . . would or would be likely 
to endanger . . . life or health.” Moreover, I am of the 
view that Parliament would assign such an exercise of 
judgment to a professional group without colliding with 
any imperatives called for by due process of law under 
s. 1 (a). 

I agree with Laskin C.J. that the standard is 
manageable because it is addressed to a panel of 
doctors exercising medical judgment on a medical 
question. This being the case, the standard must 
necessarily be flexible. Flexibility and vagueness 
are not synonymous. Parliament has set a medical 
standard to be determined over a limited range of 
circumstances. With the greatest of respect, I 
cannot agree with the view that the therapeutic 
abortion committee is a “strange hybrid, part 
medical committee and part legal committee” as 
the Chief Justice characterizes it (at p. 69). In 
section 251 (4) Parliament has only given the com¬ 
mittee the authority to make a medical determina¬ 
tion regarding the pregnant woman’s life or health. 
The committee is not called upon to evaluate the 
sufficiency of the state interest in the foetus as 
against the woman’s health. This evaluation of the 
state interest is a question of law already decided 
by Parliament in its formulation of s. 251(4). 
Evidence has been submitted that many commit¬ 
tees fail to apply the standard set by Parliament by 
requiring the consent of the pregnant woman’s 
spouse, by refusing to authorize second abortions 
or by refusing all abortions to married women. In 


[traduction] Dans cette affaire [. . .] apres lecture 
de Part. 251 et de ses exceptions, il n’y a aucune 
difficulty a determiner ce qui est interdit et ce qui est 
permis. On ne peut pas dire qu’aucun sens raisonnable 
a ne peut etre donne aux termes de cet article. Done, il 
revient aux tribunaux de dire quel sens il faut donner a 
la loi. 

Le juge en chef Laskin a conclu, dans l’arret 
Morgentaler (1975), a la p. 634, que l’al. 251 (4)c) 
b n’est pas vague au point de constituer une violation 
de la «securite de la personne» sans que ce ne soit 
par l’application reguliere de la loi comme le pre- 
voit l’al. la) de la Declaration canadienne des 
droits: 

c 

Qu’il suffise de dire que le Parlement a fixe un critere 
maniable parce qu’il s’adresse a un comite compose 
d’hommes de Part, dont on peut s’attendre que les 
membres portent un jugement exerce sur la question de 
savoir si «Ia continuation de la grossesse . . . mettrait ou 
“ mettrait probablement en danger la vie ou la sante . . .» 
De plus, je suis d’avis que le Parlement peut confier a un 
groupe d’hommes de Part Pexercice d’un tel jugement 
sans heurter d’imperatif issu de Pexigence d’application 
reguliere de la loi sous le regime de Pal. a) de Part. 1. 
e 

Je conviens avec le juge en chef Laskin que le 
critere est maniable parce qu’il s’adresse a un 
comite de medecins qui portent un jugement medi¬ 
cal sur une question medicale. Cela etant le cas, le 
f critere doit necessairement etre souple. Souplesse 
n’est pas synonyme d’imprecision. Le legislateur a 
etabli un critere medical determinable en fonction 
d’un nombre limite de circonstances. En toute 
g deference pour l’opinion contraire, je ne saurais 
admettre que le comite de I’avortement therapeuti- 
que soit un «hybride etrange, en partie comite 
medical et en partie comite legal# comme le Juge 
en chef le qualifie (a la p. 69). Au paragraphe 
h 251(4), le legislateur n’a confere au comite que le 
pouvoir de prendre une decision medicale concer- 
nant la vie ou la sante de la femme enceinte. On ne 
demande pas au comite d’evaluer si l’interet qu’a 
l’Etat dans la protection du foetus par rapport a la 
' sante de la femme est suffisant. L’evaluation de 
l’interet de l’Etat est une question de droit que le 
legislateur a deja tranchee quand il a formule le 
par. 251(4). On a soumis en preuve que de nom- 
• breux comites n’appliquent pas le critere fixe par 
le legislateur en exigeant le consentement du con¬ 
joint de la femme enceinte, en refusant d’autoriser 
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so far as these and other requirements fall outside 
s. 251 (4)(c), they constitute an unfounded inter¬ 
pretation of the plain terms of the Criminal Code. 
These patent excesses of authority do not, how¬ 
ever, mean that the standard of s. 251 is vague. 


The wording of s. 251(4)(c) limits the authority 
of the committee. The word “health” is not vague 
but plainly refers to the physical or mental health 
of the pregnant woman. I note with interest the 
decision of the Supreme Court of the United 
States in United States v. Vuitch, 402 U.S. 62 
(1971), in which a District of Columbia statute 
outlawing abortions except when they were “neces¬ 
sary for the preservation of the mother’s life or 
health” was at issue. It was argued that the word 
“health" was so imprecise and had so uncertain a 
meaning that the statute offended the Due Process 
Clause of the United States Constitution. Mindful 
of the differences between the Due Process Clause 
and the principles of fundamental justice in s. 7 of 
the Charter, I nevertheless believe the following 
extract, at p. 72, of the majority opinion delivered 
by Black J. to be instructive: 

... the general usage and modern understanding of the 
word “health” ... includes psychological as well as 
physical well-being. Indeed Webster’s Dictionary, in 
accord with that common usage, properly defines health 
as the “[s]tate of being .... sound in body [or] mind.” 
Viewed in this light, the term “health” presents no 
problem of vagueness. Indeed, whether a particular 
operation is necessary for a patient’s physical or mental 
health is a judgment that physicians are obviously called 
upon to make routinely whenever surgery is considered. 


un second avortement ou en refusant tout avorte- 
ment aux femmes mariees. Dans la mesure ou de 
telles exigences ne relevent pas de Pal. 251(4)c), 
elles constituent une interpretation injustifiee des 
a termes clairs du Code criminel. Ces abus mani¬ 
festos de pouvoir ne signifient pas toutefois que le 
critere de Part. 251 est vague. 

b Le texte de Pal. 251 (4)c) limite le pouvoir du<3" 
comite. Le terme «sante», loin d’etre vague, viseJD 
clairement la sante mentale ou physique de laj^ 
femme enceinte. Je note avec interet l’arret de la<r> 
Cour supreme des Etats-Unis dans l’affaire Unitedzi 
c States v. Vuitch, 402 U.S. 62 (1971), ou une loi du§ 
district de Columbia, interdisant les avortements 
sauf lorsqu’ils sont [traduction] «necessaires a°o 
la preservation de la vie ou de la sante de la mere»'~ 
etait en cause. On soutenait que le terme «sante» 
d etait tellement imprecis et avait un sens tellement 
incertain que la loi violait la clause de l’application 
reguliere de la loi de la Constitution americaine. 
Tout en ayant a l’esprit les differences qui existent 
entre la clause de l’application reguliere de la loi et 
les principes de justice fondamentale de Part. 7 de 
la Charte, je crois neanmoins que Pextrait suivant 
de Popinion de la majorite, dont Pauteur est le juge 
Black, est instructif (& la p. 72): 

7 [traduction] . . . le sens moderne et courant du terme 
«sante» [. . .] inclut le bien-etre psychologique autant 
que physique. D’ailleurs le dictionnaire Webster, en 
accord avec l’usage courant definit a juste titre la sante 
comme l’«[e]tat de bien-etre physique [ou] mental.® Vu 
£ sous cet angle, le terme «sante» ne presente aucun pro- 
bleme d’imprecision. En fait, la question de savoir si une 
intervention particuliere est necessaire pour pr6ser- 
ver la sante physique ou mentale d’un patient est une 
decision que les medecins ont, de toute evidence, a 
h prendre tous les jours, chaque fois qu’une intervention 
chirurgicale est envisagee. 


The standard is further circumscribed by the word Le critere est en outre circonscrit par les termes 

“endanger”. Not only must the continuation of the «mettre en danger#. Non seulement la continuation 

pregnancy affect the woman’s life or health, it ' de la grossesse doit-elle nuire a la vie ou a la sante 

must endanger life or health, so that a committee de la femme, elle doit encore mettre en danger sa 

that authorizes an abortion when this element is vie ou sa sante, de sorte qu’un comite qui autorise 

not present or fails to authorize it when it is un avortement en Pabsence de cet element ou qui 

present exceeds its authority. Finally, the expres- . refuse de l’autoriser alors qu’il est present, abuse 
sion “would or would be likely” eliminates any de son pouvoir. Enfin, Pexpression «mettrait ou 

requirement that the danger to life or health be mettrait probablement# elimine toute condition 
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certain or immediate at the time the certificate is 
issued. 

The presence of the exculpatory provision in the 
Criminal Code and the wording of the standard a 
itself point to the parameters of s. 251(4). The 
required standard of threat to life or health must 
necessarily be lesser than that required under the 
common law defence of necessity, otherwise s. 
251(4) would be superfluous. It is proper to infer, * 
on the other hand, that s. 251(4) must be inter¬ 
preted as relating solely to therapeutic grounds 
since only qualified medical practitioners are en¬ 
titled to evaluate the threat to life or. health. 

C 

Not only is the standard expressed in s. 
251(4)(c) sufficiently precise to permit therapeutic 
abortion committees to determine when therapeu¬ 
tic abortions should be granted, but the crime of 
procuring a miscarriage is expressed with suffi¬ 
cient clarity for those subject to its terms so as not 
to offend the principles of fundamental justice. In 
this respect, counsel for the respondent correctly e 
observed in his written argument that “ ... s. 251 
presents no degree of uncertainty or vagueness as 
to potential criminal liability: anyone charged with 
an offence would know whether prohibited conduct 
was being undertaken and whether an exemption / 
certificate had been received. Equally, any official 
entrusted with enforcing this section would know 
whether an offence had been committed.” Police 
officers are not called upon by the section to define 
“health” but, in respect of the medical justification 8 
for a therapeutic abortion, they must ensure that a 
certificate in writing has been duly issued. 


Just as the expression of the standard in s. 
251(4)(c) does not offend the principles of funda¬ 
mental justice, the requirement that an independ¬ 
ent medical opinion be obtained for a therapeutic . 
abortion to be lawful also cannot be said to consti¬ 
tute a violation of these principles when considered 
in the context of pregnant women’s right to secu¬ 
rity of the person. 

In R, v. Jones, [1986] 2 S.C.R. 284, at p. 304, 1 
La Forest J. explained that the legislator must be 


que le danger pour la vie ou la sante soit certain ou 
immediat au moment ou le certificat est delivre. 

La presence de la disposition disculpatoire dans 
le Code criminel et la formulation du critere lui- 
meme fixent les parametres du par. 251(4). Le 
critere requis de menace a la vie ou a la sante doit 
obligatoirement etre moindre que celui qu’exige le 
moyen de defense de common law de la necessite, 
car autrement le par. 251(4) serait superflu. Par 
contre, on peut a bon droit conclure que le par. 
251(4) doit etre interprete comme portant seule- 
ment sur des motifs therapeutiques puisque seuls 
des medecins qualifies ont le droit d’evaluer la 
menace a la vie ou a la sante. 

Non seulement le critere exprime a l’al. 
251 (4)c) est-il suffisamment precis pour permettre 
au comite de 1’avortement therapeutique de deci¬ 
der quand il convient d’autoriser les avortements 
therapeutiques, mais encore le crime consistant a 
procurer un avortement est exprime avec suffisam¬ 
ment de clarte pour ceux qui sont assujettis a ces 
termes pour qu’il ne porte pas atteinte aux princi- 
pes de justice fondamentale. A cet egard, l’avocat 
de l’intimee fait observer a juste titre dans son 
argumentation ecrite que [traduction] «. . . 
l’art. 251 ne presente aucun degre d’incertitude ou 
d’imprecision quant a une eventuelle responsabilite 
criminelle: tout inculpe saurait s’ii y avait conduite 
interdite et si un certificat d’exemption avait ete 
re?u. Egalement, tout officier charge de faire res¬ 
pecter cet article saurait si une infraction a ete 
perpetree.» L’article n’oblige pas les agents de 
police a definir ce qu’est «la sante» mais, au chapi- 
tre de la justification medicale d’un avortement 
therapeutique, ils doivent s’assurer qu’un certificat 
ecrit a dument ete delivre. 

Tout comme le crit&re exprime a l’al. 251(4)c) 
ne porte pas atteinte aux principes de justice fon¬ 
damentale, on ne peut non plus dire que l’obliga- 
tion d’obtenir une opinion medicale independante 
pour qu’un avortement therapeutique soit licite 
constitue une violation de ces principes sous Tangle 
du droit des femmes enceintes a la securite de leur 
personne. 

Dans l’arret R. c. Jones, [1986] 2 R.C.S. 284, a 
la p. 304, le juge La Forest explique que le legisla- 
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accorded a certain latitude to make choices 
regarding the type of administrative structure that 
will suit its needs unless the use of such structure 
is in itself “so manifestly unfair, having regard to 
the decisions it is called upon to make [emphasis 
added], as to violate the principles of fundamental 
justice”. An administrative structure made up of 
unnecessary rules, which result in an additional 
risk to the health of pregnant women, is manifestly 
unfair and does not conform to the principles of 
fundamental justice. Section 251(4), taken as a 
whole, does not accord with the principles of fun¬ 
damental justice in that certain of the procedural 
requirements of s. 251 create unnecessary delays. 
As will be seen, some of these requirements are 
manifestly unfair because they have no connection 
whatsoever with Parliament’s objectives in estab¬ 
lishing the administrative structure in s. 251(4). 
Although connected to Parliament’s objectives, 
other rules in s. 251(4) are manifestly unfair 
because they are not necessary to assure that the 
objectives are met. 


As I noted in my analysis of s. 251(4), by 
requiring that a committee state that the medical 
standard has been met for the criminal sanction to 
be lifted, Parliament seeks to assure that there is a 
reliable, independent and medically sound opinion 
that the continuation of the pregnancy would or 
would be likely to endanger the woman’s life or 
health. Whatever the failings of the current 
system, I believe that the purpose pursuant to 
which it was adopted does not offend the principles 
of fundamental justice. As I shall endeavour to 
explain, the current mechanism in the Criminal 
Code does not accord with the principles of funda¬ 
mental justice. This does not preclude, in my view, 
Parliament from adopting another system, free of 
the failings of s. 251(4), in order to ascertain that 
the life or health of the pregnant woman is in 
danger, by way of a reliable, independent and 
medically sound opinion. 

Parliament is justified in requiring a reliable, 
independent and medically sound opinion in order 
to protect the state interest in the foetus. This is 


teur doit jouir d’une certaine latitude pour choisir 
le genre de structure administrative qui repondra a 
ses besoins, a moins que le recours a une telle 
structure ne soit en lui-meme «nettement injuste, 
a compte tenu des decisions qu’elle [le legislateur] 

est appelee a prendre [je souligne], au point de 
violer les principes de justice fondamentale *. Une 
structure administrative comportant des regies 
inutiles, qui ont pour effet d’accroitre le danger 
b pour la sante des femmes enceintes, est nettementj 
injuste et non conforme aux principes de justice 
fondamentale. Le paragraphe 251(4), pris danig 
son ensemble, n’est pas compatible avec les princi-= 
c pes de justice fondamentale en raison des delaisc 
inutiles qu’engendrent certaines exigences ero 
matiere de procedure de l’art. 251. Comme nous l^g 
verrons, certaines de ces exigences sont manifested 
ment injustes du fait qu’elles n’ont absolument 
d aucun rapport avec les objectifs poursuivis par le 
legislateur en etablissant la structure administra¬ 
tive que Ton trouve au par. 251(4). Quoique liees 
aux objectifs du legislateur, d’autres regies du par. 
251(4) sont nettement injustes du fait qu’elles ne 
e sont pas necessaires pour assurer la realisation des 
objectifs poursuivis. 

Comme je le souligne dans mon analyse du par. 
251(4), en obligeant un comite a declarer que le 
1 critere medical est rempli pour que la sanction 
criminelle soit levee, le legislateur veut assurer 
qu’il y ait une opinion medicale eclairee, fiable et 
independante que la continuation de la grossesse 
„ mettrait ou mettrait probablement en danger la vie 
ou la sante de la femme. Quelles que soient les 
faiblesses du systeme actuel, je crois que l’objectif 
vise par son adoption ne porte pas atteinte aux 
principes de justice fondamentale. Comme je vais 
A tenter de l’expliquer, le mecanisme actuel du Code 
criminel n’est pas compatible avec les principes de 
justice fondamentale. Cela n’empeche pas, a mon 
avis, le legislateur d’adopter un autre systeme, 
exempt des faiblesses du par. 251(4), pour verifier 
1 si la vie ou la sante de la femme enceinte est en 
danger, au moyen d’une opinion medicale eclairee, 
fiable et independante. 

j Le legislateur est justifie d’exiger une opinion 
medicale eclairee, fiable et independante, afin de 
preserver l’interet qu’a 1’Etat dans la protection du 
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undoubtedly the objective of a rule which requires 
an independent verification of the practising physi¬ 
cian’s opinion that the life or health of the preg¬ 
nant woman is in danger. It cannot be said to be 
simply a mechanism designed to protect the health 
of the pregnant woman. While this latter objective 
clearly explains the requirement that the practis¬ 
ing physician be a “qualified medical practitioner” 
and that the abortion take place in a safe place, it 
cannot explain the necessary intercession of an 
in-hospital committee of three physicians from 
which is excluded the practising physician. 


While a second medical opinion is very often 
seen as necessary in medical circles when difficult 
questions as to a patient’s life or health are at 
issue, the independent opinion called for by the 
Criminal Code has a different purpose. Parliament 
requires this independent opinion because it is not 
only the woman’s interest that is at stake in a 
decision to authorize an abortion. The Ontario 
Court of Appeal alluded to this at p. 378 when it 
stated that “One cannot overlook the fact that the 
situation respecting a woman’s right to control her 
own person becomes more complex when she 
becomes pregnant, and that some statutory control 
may be appropriate”. The presence of the foetus 
accounts for this complexity. By requiring an 
independent medical opinion that the pregnant 
woman’s life or health is in fact endangered, Par¬ 
liament seeks to ensure that, in any given case, 
only therapeutic reasons will justify the decision to 
abort. The amendments to the Criminal Code in 
1969 amounted to a recognition by Parliament, as 
I have said, that the interest in the life or health of 
the pregnant woman takes precedence over the 
interest of the state in the protection of the foetus 
when the continuation of the pregnancy would or 
would be likely to endanger the pregnant woman’s 
life or health. Parliament decided that it was 
necessary to ascertain this from a medical point of 
view before the law would allow the interest of the 
pregnant woman to indeed take precedence over 
that of the foetus and permit an abortion to be 
performed without criminal sanction. 


foetus. C’est forcement l’objet de la regie qui exige 
une verification independante de l’opinion du 
fnedecin traitant que la vie ou la sante de la femme 
enceinte est en danger. On ne saurait dire qu’il 
a s’agit simplement d’un mecanisme conqu pour pro- 
teger la sante de la femme enceinte. Bien que ce 
dernier objectif explique manifestement l’obliga- 
tion pour le medecin traitant d’etre un «medecin 
qualifie# et celle que 1’avortement ait lieu dans un 
b endroit sur, il ne peut expliquer la necessite de 
l’intervention d’un comite interne de l’hopital, 
compose de trois medecins, dont est exclu le mede¬ 
cin traitant. 

c 

Certes, une seconde opinion medicale est sou- 
vent consideree comme necessaire dans les milieux 
medicaux lorsque de difficiles questions de vie ou 
de sante du patient sont en cause, mais l’opinion 
independante qu’exige le Code criminel vise un 
objet different. Le legislateur exige cette opinion 
independante parce que ce n’est pas seulement 
l’interet de la femme qui est en jeu dans la decision 
e d’autoriser un avortement. La Cour d’appel de 
l’Ontario fait allusion a cela a p. 378, lorsqu’elle 
dit que [traduction] «[o]n ne saurait oublier 
que la situation du droit de la femme a etre 
maitresse de sa propre personne se complique lors- 
f qu’elle devient enceinte et qu’un certain controle 
de la loi peut se reveler approprie*. La presence du 
foetus est responsable de cette complexite. En exi- 
geant une opinion medicale independante portant 
g que la vie ou la sante de la femme enceinte est 
reellement en danger, le legislateur vent s’assurer 
que, dans un cas donne, seules des raisons thera- 
peutiques justifieront la decision d’avorter. Comme 
je l’ai dit, les modifications apportees au Code 
h criminel en 1969 equivalent a la reconnaissance 
par le legislateur que l’interet que presente la vie 
ou la sante des femmes enceintes l’emporte sur 
l’interet qu’a l’Etat dans la protection du foetus, 
lorsque la continuation de la grossesse mettrait ou 
' mettrait probablement en danger la vie ou la sante 
de la femme enceinte. Le legislateur a decide qu’il 
etait necessaire de verifier cela du point de vue 
medical, avant que la loi ne laisse l’interet de la 
j femme enceinte l’emporter effectivement sur celui 
du foetus et qu’elle ne permette qu’un avortement 
soit pratique sans qu’il y ait de sanction criminelle. 
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I do not believe it to be unreasonable to seek 
independent medical confirmation of the threat to 
the woman’s life or health when such an important 
and distinct interest hangs in the balance. I note 
with interest that in a number of foreign jurisdic¬ 
tions, laws which decriminalize abortions require 
an opinion as to the state of health of the woman 
independent from the opinion of her own physi¬ 
cian. The Crown, in its book of authorities, cited 
the following statutes which included such a mech¬ 
anism: United Kingdom, Abortion Act, 1967, 
1967, c. 87, s. 1 (l)(a); Australian Northern Terri¬ 
tory, Criminal Law Consolidation Act and Ordi¬ 
nance, s. 79 A(3)(a); South Australia, Criminal 
Law Consolidation Act, 1935-1975, s. 82a(l)(a); 
Federal Republic of Germany, Criminal Code, as 
amended by the Fifteenth Criminal Law Amend¬ 
ment Act (1976), s. 219; Israel, Penal Law, 5737- 
1977 (as amended), s. 315; New Zealand, Crimes 
Act 1961, as amended by the Crimes Amendment 
Act 1977 and the Crimes Amendment Act 1978, s. 
187A(4); Code penal suisse, art. 120(1). This said, 
the practising physician must, according to s. 
251(4)(a), be in “good faith” and, consequently, 
have no reason to believe that the standard in s. 
251(4)(c) has not been met. The practising physi¬ 
cian is, however, properly excluded from the body 
giving the independent opinion. I believe that Par¬ 
liament is justified in requiring what is no doubt 
an extraordinary medical practice in its regulation 
of the criminal law of abortion in accordance with 
the various interests at stake. 


The assertion that an independent medical opin¬ 
ion, distinct from that of the pregnant woman and 
her practising physician, does not offend the prin¬ 
ciples of fundamental justice would need to be 
reevaluated if a right of access to abortion is 
founded upon the right to “liberty” in s. 7 of the 
Charter. I am of the view that there would still be 
circumstances in which the state interest in the 
protection of the foetus would require an 
independent medical opinion as to the danger to 
the life or health of the pregnant woman. Assum¬ 
ing without deciding that a right of access to 
abortion can be founded upon the right to “liber- 


Je ne crois pas qu’il soit deraisonnable de 
demander une confirmation medicale indepen- 
dante au sujet de la menace pour la vie ou la sante 
de la femme lorsqu’un interet aussi important et 
a marque pese dans la balance. Je constate avec 
interet que, dans de nombreux ressorts etrangers, 
les lois qui decriminalisent l’avortement requierent 
un avis concernant l’etat de sante de la femme 
independant de celui de son propre medecin. Le 
b ministere public, dans son dossier de sources legist 
lative, jurisprudentielle et doctrinale, cite les loi§2- 
suivantes qui comportent un mecanisme de eg 
genre: Royaume-Uni, Abortion Act, 1967, 1967;= 
chap. 87, al. l(l)u); Territoire du Nord de l’Aus?: 
tralie, Criminal Law Consolidation Act and Ordixj 
nance, sous-al. 79 A(3)a); Australie-Meridionaleg 
Criminal Law Consolidation Act, 1935-1975, al°? 
82a(l)a); Republique federate de l’Allemagne, 
d Criminal Code, modifie par la Fifteenth Criminal 
Law Amendment Act (1976), art. 219; Israel, 
Penal Law, 5737-1977 (modifiee), art. 315; Nou- 
velle-Zelande, Crimes Act 1961, modifiee par la 
Crimes Amendment Act 1977 et la Crimes 
e Amendment Act 1978, par, 187A(4); Code penal 
suisse, par. 120(1). Cela dit, le medecin traitant 
doit, d’apres 1’al. 251(4)a), etre «de bonne foi» et, 
par consequent, n’avoir aucune raison de croire 
que le critere de Pal. 251(4)c) n’est pas rempli. Le 
medecin traitant est toutefois exclu a juste titre de 
Forganisme qui donne une opinion independante. 
Je crois que le legislateur a raison d’exiger ce qui, 
sans aucun doute, est une pratique medicale 
g extraordinaire dans sa reglementation du droit 
criminel en matiere d’avortement, conformement 
aux divers interets en jeu. 

L’affirmation selon laquelle une opinion medi- 
h cale independante, distincte de celle de la femme 
enceinte et de son medecin traitant, ne porte pas 
atteinte aux principes de justice fondamentale, 
devrait etre reevaluee si le droit a Pavortement 
etait fonde sur le droit a la «liberte» de Part. 7 de la 
' Charte. Je suis d’avis qu’il y aurait encore des 
circonstances dans lesquelles Pinteret qu’a l’Etat 
dans la protection du foetus exigerait une opinion 
medicale independante concernant le danger pour 
. la vie ou la sante de la femme enceinte. Meme en 
presumant, sans le decider, que le droit a Pavorte¬ 
ment peut se fonder sur le droit a la «liberte», il y 
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ty”, there would be a point in time at which the 
state interest in the foetus would become compel¬ 
ling. From this point in time, Parliament would be 
entitled to limit abortions to those required for 
therapeutic reasons and therefore require an 
independent opinion as to the health exception. 
The case law reveals a substantial difference of 
opinion as to the state interest in the protection of 
the foetus as against the pregnant woman’s right 
to liberty. Wilson J., for example, in her discussion 
of s. 1 of the Charter in the case at bar, notes the 
following, at p. 183: 

The precise point in the development of the foetus at 
which the state’s interest in its protection becomes 
“compelling” I leave to the informed judgment of the 
legislature which is in a position to receive guidance on 
the subject from all the relevant disciplines. It seems to 
me, however, that it might fall somewhere in the second 
trimester. 

This view as to when the state interest becomes 
compelling may be compared with that of O’Con¬ 
nor J. of the United States Supreme Court in her 
dissenting opinion in City of Akron v. Akron 
Center for Reproductive Health, Inc., 462 U.S. 
416 (1983), at pp. 460-61: 

In Roe [Roe v. Wade 410 U.S. 113 (1973)], the Court 
held that although the State had an important and 
legitimate interest in protecting potential life, that inter¬ 
est could not become compelling until the point at which 
the fetus was viable. The difficulty with this analysis is 
clear: potential life is no less potential in the first weeks 
of pregnancy than it is at viability or afterward. At any 
stage in pregnancy, there is the potential for human life. 
Although the Court refused to “resolve the difficult 
question of when life begins,” id., at 159, the Court 
chose the point of viability — when the foetus is capable 
of life independent of its mother — to permit the 
complete proscription of abortion. The choice of viabili¬ 
ty as the point at which state interest in potential life 
becomes compelling is no less arbitrary than choosing 
any point before viability or any point afterward. 
Accordingly, I believe that the State’s interest in pro¬ 
tecting potential human life exists throughout the 
pregnancy. 

As I indicated at the outset of my reasons, it is 
nevertheless possible to resolve this appeal without 
attempting to delineate the right to “liberty” in s. 


aurait un moment ou I’interet qu’a l’Etat dans la 
protection du foetus deviendrait superieur. Des ce 
moment-la, le legislateur serait en droit de limiter 
les avortements a ceux qui sont necessaires pour 
a des motifs therapeutiques et done d’exiger une 
opinion independante concernant l’exception pour 
cause de sante. La jurisprudence est fort partagee 
sur la question de l’interet qu’a l’Etat dans la 
protection du foetus face au droit de la femme 
b enceinte a la liberte. Le juge Wilson, par exemple, 
dans l’analyse qu’elle fait en l’espece de l’article 
premier de la Charte, souligne ceci (a la p. 183): 

Quant au point precis du developpement du foetus ou 
c I’interet qu’a 1’Etat de le proteger devient “superieur”, je 
laisse le soin de le fixer au jugement eclaire du legis¬ 
lateur, qui est en mesure de recevoir des avis a ce sujet 
de l’ensemble des disciplines pertinentes. 11 me semble 
cependant que ce point pourrait se situer quelque part 
^ au cours du second trimestre. 

Ce point de vue quant au moment ou l’interet de 
l’Etat devient superieur peut etre compare a celui 
exprime en dissidence par le juge O’Connor de la 
e Cour supreme des Etats-Unis, dans l’affaire City 
of Akron v. Akron Center for Reproductive 
Health, Inc., 462 U.S. 416 (1983), aux pp. 460 et 
461: 

[traduction] Dans l’arret Roe [Roe v. Wade 410 U.S. 
/ 113 (1973)]. la Cour a juge que si 1’Etat avait un interet 
important et legitime a proteger la vie potentielle, cet 
interet ne pouvait devenir superieur qu’au moment ou le 
foetus devenait viable. La difficulty que pose ce genre 
d’analyse est claire: la vie potentielle n’est pas moins 
g potentielle au cours des premieres semaines de grossesse 
qu’elle ne Test au point de viabilite ou ulterieurement. A 
tout stade de la grossesse, il y a une vie humaine en 
puissance. Bien qu’elle ait refuse de «resoudre la difficile 
question du moment ou la vie commence#, id., a la p. 
h 159, la Cour a choisi le point de viabilite, e’est-a-dire 
lorsque le foetus est capable de vivre independamment 
de sa mere, pour interdire completement l’avortement. 
Le choix de la viabilite comme point ou l’interet de 
l’Etat dans la vie potentielle devient superieur n’est pas 
i moins arbitraire que le choix de tout autre point avant la 
viabilite ou de tout autre point ulterieur. Par conse¬ 
quent, je crois que l’interet qu’a l’Etat a proteger la vie 
humaine potentielle existe tout au long de la grossesse. 

■ Comme je I’ai indique au debut de mes motifs, il 
est neanmoins possible de resoudre le pourvoi sans 
tenter de delimiter le droit a «la liberte# de Part. 7 
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7 of the Charter. The violation of the right to 
“security of the person” and the relevant principles 
of fundamental justice are sufficient to invalidate 
s. 251 of the Criminal Code. 

Some delay is inevitable in connection with any 
system which purports to limit to therapeutic rea¬ 
sons the grounds upon which an abortion can be 
performed lawfully. Any statutory mechanism for 
ensuring an independent confirmation as to the 
state of the woman’s life or health, adopted pursu¬ 
ant to the objective of assuring the protection of 
the foetus, will inevitably result in a delay which 
would exceed whatever delay would be encoun¬ 
tered if an independent opinion was not required. 
Furthermore, rules promoting the safety of abor¬ 
tions designed to protect the interest of the preg¬ 
nant woman will also cause some unavoidable 
delay. It is only in so far as the administrative 
structure creates delays which are unnecessary 
that the structure can be considered to violate the 
principles of fundamental justice. Indeed, an 
examination of the delays caused by certain of the 
procedural requirements in s. 251(4) reveals that 
they are unnecessary, given Parliament’s objectives 
in establishing the administrative structure. I note 
parenthetically that it is not sufficient to argue 
that the structure would operate in a fair manner 
but for the applications from women who do not 
qualify in respect of the standard in s. 251 (4)(c). 
A fair structure, put in place to decide between 
those women who qualify for a therapeutic abor¬ 
tion and those who do not, should be designed with 
a view to efficiently meeting the demands which it 
must necessarily serve. 


One such example of a rule which is unneces¬ 
sary is the requirement in s. 251(4) that therapeu¬ 
tic abortions must take place in an eligible hospital 
to be lawful. I have observed that s. 251(4) directs 
that therapeutic abortions take place in accredited 
or approved hospitals, with at least four physi¬ 
cians, and that, because of the lack of such hospi¬ 
tals in many parts of Canada, this often causes 
delay for women seeking treatment. As I noted 
earlier, this requirement was plainly adopted to 
assure the safety of the abortion procedure gener- 


de la Charte. La violation du droit a «la securite de 
la personne» et les principes pertinents de justice 
fondamentale sont suffisants pour invalider l’art. 
251 du Code criminel. 

a 

Un certain delai est inevitable pour tout systeme 
qui pretend limiter a des raisons therapeutiques les 
motifs qui permettent de pratiquer un avortement 
licitement. Tout mecanisme legal qui vise a obtenir. 
h une confirmation independante de l’etat de san^jj 
de la femme ou du danger pour sa vie, adopfll 
conformement a l’objectif d’assurer la protection 
du foetus, engendre inevitablement un delai supte 
rieur a tout autre delai auquel on pourrait avoir tt 
se plier si une opinion independante n’etait pa® 
exigee. En outre, les regies qui visent a assurer d^ 
avortements sans danger et qui sont congues poifP 
la protection de la femme enceinte sont elles aussi, 
d inevitablement, sources d’un certain delai. C’est 
uniquement dans la mesure ou la structure admi¬ 
nistrative cree des delais qui ne sont pas necessai- 
res qu’on peut considerer qu’elle viole les principes 
de justice fondamentale. Un examen des delais 
e occasionnes par certaines exigences en matiere de 
procedure du par. 251(4) revele effectivement 
qu’ils ne sont pas necessaires, compte tenu des 
objectifs que poursuivait le legislateur en etablis- 
sant cette structure administrative. Je souligne, 
1 entre parentheses, qu’il ne suffit pas de soutenir 
que la structure fonctionnerait equitablement 
n’etaient-ce les demandes de femmes inadmissibles 
au regard du critere de l’al. 251 (4)c). Une struc- 
g ture equitable mise en place pour departager les 
femmes admissibles a un avortement therapeuti- 
que de celles qui ne le sont pas devrait etre congue 
de maniere a satisfaire efficacement aux demandes 
auxquelles elle doit necessairement repondre. 
h 

Un exemple de regie inutile, c’est l’exigence du 
par. 251(4) que les avortements therapeutiques 
aient lieu dans un hopital admissible pour etre 
licites. J’ai fait observer que le par. 251(4) exige 
' que les avortements therapeutiques soient prati¬ 
ques dans des hopitaux accredites ou approuves, 
comptant au moins quatre medecins, et que l’ab- 
sence de tels hopitaux dans bien des regions du 
j Canada est souvent a la source de delais pour les 
femmes qui veulent etre traitees. Comme je Fai 
note precedemment, cette exigence a manifeste- 
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ally, and particularly the safety of the pregnant 
woman, after the standard of s. 251(4) has been 
met and after the certificate to this effect has been 
issued enabling the woman to have a lawful abor¬ 
tion. The objective in respect of which the in- a 
hospital rule was adopted is safety and not the 
state interest in the protection of the foetus. As the 
rule stands in s. 251(4), however, no exception is 
currently possible. The evidence discloses that 
there is no justification for the requirement that all b 
therapeutic abortions take place in hospitals eli¬ 
gible under the Criminal Code. In this sense, the 
delays which result from the hospital requirement 
are unnecessary and, consequently, in this respect, c 
the administrative structure for therapeutic abor¬ 
tions is manifestly unfair and offends the princi¬ 
ples of fundamental justice. 


Experts testified at trial that the principal jus¬ 
tification for the in-hospital rule is the problem of 
post-operative complications. There are of course e 
instances in which the danger to life or health 
observed by the therapeutic abortion committee 
will constitute sufficient grounds for the procedure 
to take place in a hospital. There are other 
instances in which the circumstances of the proce- 3 
dure itself requires that it be performed in hospi¬ 
tal, such as certain abortions performed at an 
advanced gestational age or cases in which the 
patient is particularly vulnerable to what might g 
otherwise be a simple procedure. 


In many cases, however, there is no medical A 
justification that the therapeutic abortion take 
place in a hospital. Experts testified at trial, that 
many first trimester therapeutic abortions may be 
safely performed in specialized clinics outside of 
hospitals because the possible complications can be ' 
handled, and in some cases better handled, by the 
facilities of a specialized clinic. The parties sub¬ 
mitted statistics comparing complication rates for 
in-hospital abortions and those performed in non- ■ 
hospital facilities. These statistics are of limited 
value for our purposes because, not surprisingly, 


ment ete adoptee pour assurer, de maniere gene- 
rale, que les avortements soient pratiques en toute 
securite et, plus particulierement, pour assurer la 
securite de la femme enceinte, une fois satisfait le 
critere du par. 251(4) et une fois delivre le cer- 
tificat en ce sens, autorisant la femme a subir un 
avortement licite. L’objectif pour lequel la regie de 
l’avortement a Fhopital a ete adoptee etait la 
securite et non Finteret qu’a l’Etat dans la protec¬ 
tion du foetus. Mais la regie, que Ton trouve au 
par. 251(4), ne permet actuellement aucune excep¬ 
tion. II ressort de la preuve que 1’obligation que 
tous les avortements aient lieu dans des hopitaux 
admissibles en vertu du Code criminel n’est pas 
justifiee. En ce sens, les delais qui resultent de 
l’exigence relative aux hopitaux ne sont pas neces- 
saires et, par consequent, a cet egard, la structure 
administrative concernant les avortements 
therapeutiques est nettement injuste et viole les 
principes de justice fondamentale. 

Des experts sont venus temoigner en premiere 
instance que la principale justification de la regie 
de Favortement a Fhopital reside dans le probleme 
des complications postoperatoires. II y a bien sur 
des cas ou le danger pour la vie ou la sante 
constate par le comite de l’avortement therapeuti- 
que constituera un motif suffisant pour que Finter- 
vention ait lieu a fhopital, II y a d’autres cas ou les 
circonstances entourant Fintervention elle-meme 
exigent qu’elle soit pratiquee a Fhopital; il en va 
ainsi notamment de certains avortements pratiques 
a un stade avance de la grossesse ou des cas ou la 
patiente est particulierement vulnerable a ce qui 
autrement pourrait constituer une intervention 
simple. 

Dans bien des cas cependant, il n’y a aucune 
justification medicale a ce que l’avortement thera- 
peutique soit pratique a Fhopital. D’apres les 
temoignages des experts en premiere instance, un 
grand nombre d’avortements therapeutiques du 
premier trimestre peuvent etre pratiques en toute 
securite a Fexterieur de Fhopital dans des cliniques 
specialises du fait que celles-ci sont equipees, et 
dans certains cas mieux equipees, pour faire face 
aux eventuelles complications. Les parties ont pro- 
duit des statistiques comparant les taux de compli¬ 
cations des avortements a Fhopital et des avorte- 
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the higher reported rates in hospitals are due in 
part to the fact that the more dangerous cases are 
treated in hospital. What is more revealing, how¬ 
ever, are statistics which show that a high percent¬ 
age of therapeutic abortions performed in Canada a 
are performed on an out-patient basis: 


The average length of stay in hospitals per therapeutic 
abortion case was less than a day in 1985. This average 
includes 46,567 cases or 76,9 per cent of 60,518 thera¬ 
peutic abortion cases for women, for whom the pregnan¬ 
cy terminations took place on an outpatient (day care) c 
basis. The per cent of outpatient therapeutic abortions 
increased to 76.9% in 1985 from 59.7% in 1981 and 
34.9% in 1975. [Therapeutic abortions, 1985, supra, at 

p. 20.] 


The substantial increase in the percentage of 
abortions performed on an out-patient basis since 
1975 underscores the view that the in-hospital 
requirement, which may have been justified when 
it was first adopted, has become exorbitant. One 
suspects that the number of out-patient abortions 
would be even higher if the Criminal Code did not 
prevent women in many parts of Canada from / 
obtaining timely and effective treatment by requir¬ 
ing them to travel to places where eligible hospital 
facilities were available. Furthermore, these fig¬ 
ures do not include out-patient abortions which 
may have qualified as therapeutic under the stand- £ 
ard in s. 251(4)(c) which were performed on 
Canadian women in the United States and in 
clinics currently operating in Canada outside the s. 
251(4) exception. Citing the Canadian abortion ^ 
law’s in-hospital requirement as a legislative stand¬ 
ard which is difficult to satisfy, Rebecca J. Cook 
and Bernard M. Dickens observe that “Rigid 
statutory formulae may not improve ... distribu¬ 
tion of services but may obstruct appropriate ; 
response to health needs”: Abortion Laws in Com¬ 
monwealth Countries (1979), at p. 28. 


ments pratiques en dehors du milieu hospitalier. 
Ces statistiques n’ont qu’une valeur limitee pour 
nos fins car, cela ne surprend guere, les taux plus 
eleves donnes pour les hopitaux sont dus en partie 
au fait que les cas les plus dangereux sont traites a 
l’hopital. Sont toutefois plus revelatrices les statis¬ 
tiques qui demontrent qu’un fort pourcentage 
d’avortements therapeutiques au Canada sont pra¬ 
tiques en consultation externe: q 

O 

La duree moyenne d’hospitalisation des femmes aya(i£, 
subi un avortement therapeutique a ete de moms d’une 
journee en 1985. Cette moyenne tient compte des 46,567 
cas d’avortements therapeutiques pratiques en consults^ 
tion externe, soit 76.9% des 60,518 avortement® 
therapeutiques declares. Le pourcentage des avorte- 
ments therapeutiques pratiques en consultation exterig 
est passe de 34.9% en 1975, puis 59.7% en 1981 et a 
76.9% en 1985. [Avortements therapeutiques, 1985, pre¬ 
cite, a la p. 20.] 

La croissance importante du pourcentage des 
avortements pratiques en consultation externe 
depuis 1975 confirme que l’exigence relative aux 
hopitaux, peut-etre justifiee lorsqu’elle a ete adop¬ 
tee, est devenue exorbitante. II y a lieu de croire 
que le nombre d’avortements pratiques en consul¬ 
tation externe serait encore plus eleve si le Code 
criminel n’empechait pas les femmes, dans de 
nombreuses regions du Canada, d’obtenir un trai- 
tement efficace, au moment opportun, en les obli- 
geant a se deplacer et a se rendre la oil se trouve 
un etablissement hospitalier admissible. De plus, 
ces chiffres n’incluent pas les avortements prati¬ 
ques en consultation externe, qui auraient pu etre 
admissibles a titre d’avortements therapeutiques 
d’apres le critere de l’al. 251(4)c), sur des Cana- 
diennes aux Etats-Unis et dans des cliniques cana- 
diennes agissant en dehors de l’exception du par. 
251(4). Decrivant 1’obligation de l’avortement a 
l’hopital imposee par le droit canadien comme un 
critere legislatif difficile a respecter, Rebecca J. 
Cook et Bernard M. Dickens font observer que 
[traduction] «[u]ne formulation legislative 
rigide pourrait fort bien ne pas ameliorer la distri¬ 
bution des services et constituer un obstacle a toute 
reponse appropriee aux besoins de sante»: La legis¬ 
lation de Vavortement dans les pays du Common¬ 
wealth (1979), a la p. 31. 
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In the Powell Report, several recommendations 
were made as to options for abortion service deliv¬ 
ery in Ontario. In support of these recommenda¬ 
tions, the Report included the following, at pp. 21 
and 35: a 

When many countries legalized abortion, hospitals were 
viewed as the appropriate providers of safe abortion 
services. Since then, studies have demonstrated that 
abortions can be performed safely in other types of 
facilities, (Tietze & Henshaw, 1986). The complication * 
rate for all abortions performed in nonhospital facilities, 
is no higher than for those which take place in hospitals 
(Grimes et al., 1981). 


Hospitals are often hard pressed to find time in the busy 
operating room schedules to fit in abortion procedures. 

In most hospitals, abortions are not viewed as a priority d 
for scheduling. Gynaecologists must fit abortions into 
their allotted time in operating rooms. Although abor¬ 
tions can be performed in minor procedure rooms with 
no jeopardy to the patient, this is an unusual practice. 


The presence of legislation in other jurisdictions 
permitting certain abortions to be performed out¬ 
side of hospitals is especially revealing as to the ^ 
safety of the procedure in those circumstances and 
of the necessity to provide alternative means given 
the limited resources of hospitals. In the Powell 
Report, it was observed, at p. 21, that: 

In a number of European countries, including the Neth¬ 
erlands, Poland and West Germany, approximately half 
of the abortions are performed in non-hospital facilities. 

In France in 1982, 53 percent of abortions were per¬ 
formed in 90 “centres d’interruption volontaire de gros- h 
sesse” which were administered by hospitals but were in 
practice separate abortion clinics. The French govern¬ 
ment ordered all public hospitals that could not meet the 
demand for abortions to provide such clinics. 


Particularly striking is the United States experi¬ 
ence in respect of the in-hospital rule. The Powell 
Report noted that 82 per cent of abortions per¬ 
formed in the United States in 1982 were done 
outside of hospitals (at p. 22). Experts confirmed 


Dans le rapport Powell, plusieurs recommanda- 
tions portent sur les options envisageables en 
matiere de services d’avortement en Ontario. A 
l’appui de ces recommandations, le rapport con- 
tient ce qui suit, aux pp. 21 et 35: 

[traduction] Lorsque de nombreux pays ont legalise 
1’avortement, les hopitaux etaient consideres comme les 
fournisseurs tout indiques de services d’avortements sans 
danger. Depuis lors, des etudes ont demontre que les 
avortements peuvent etre pratiques en toute securite 
dans d’autres genres d’institutions (Tietze & Henshaw, 
1986). Le taux de complications de tous les avortements 
pratiques ailleurs que dans des etablissements hospita- 
liers n’est pas plus eleve que celui des avortements 
pratiques a I’hopital (Grimes et al., 1981). 

Les hopitaux eprouvent beaucoup de difficulty a trou- 
ver du temps, dans l’horaire surcharge des salles d’ope- 
ration, pour pratiquer les interruptions de grossesse. 
Dans la plupart des hopitaux, les avortements ne sont 
pas consideres comme une priorite sur leur liste. Les 
gynecologues doivent caser les avortements a l’interieur 
du temps de salle d’operation qui leur est alloue. Bien 
que les avortements puissent etre pratiques dans des 
salles d’interventions mineures, sans risque pour la 
patiente, il s’agit bien la d’une pratique inhabituelle. 

L’existence de lois dans d’autres pays autorisant 
la pratique de certains avortements a l’exterieur de 
l’hopital est particulierement revelatrice de la 
surete de 1’intervention dans ces circonstances et 
de la necessite de prevoir d’autres moyens etant 
donne les ressources limitees des hopitaux. Dans le 
rapport Powell, on fait observer, a la p. 21, que: 
[traduction] Dans de nombreux pays europeens, y 
compris les Pays-Bas, la Pologne et l’Allemagne de 
l’Ouest, approximativement la moitie des avortements 
sont pratiques ailleurs que dans des etablissements hos- 
pitaliers. En France, en 1982, 53 pour 100 des avorte¬ 
ments ont ete pratiques dans 90 «centres d’interruption 
volontaire de grossessen administres par les hopitaux, 
mais constituant en pratique des cliniques d’avortement 
distinctes. Le gouvernement francais a ordonne que tous 
les hopitaux publics qui ne pouvaient repondre a la 
denrande d’avortements offrent de telles cliniques. 

L’experience americaine est particulierement 
saisissante au sujet de la regie de l’avortement a 
1’hopital. Le rapport Powell a souligne que 82 pour 
100 des avortements pratiques aux Etats-Unis en 
1982 l’avaient ete en dehors du milieu hospitalier 
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this finding at trial. Dr. Christopher Tietze, a 
recognized expert on abortion, explained at trial 
that in 1981 all out-of-hospital abortion clinics in 
the United States performed abortions up to 10 
weeks gestational age, 90 per cent of clinics per¬ 
formed abortions up to 12 weeks, 50 per cent of 
clinics up to 14 weeks and 20 per cent accepted 
patients up to 16 weeks. Although the legal basis 
upon which women assert a constitutional right of 
access to abortion is different in the United States 
than that which I find in the case at bar, the 
American experience as to the inappropriateness 
of a universal in-hospital requirement remains 
relevant. 


The Powell Report proposed a number of 
projects as alternatives to the in-hospital rule for 
therapeutic abortions. Each proposal is designed to 
be “under the jurisdiction of a hospital board or 
several hospital boards with approval for abortion 
services provided through hospital therapeutic 
abortion committee mechanisms” (at p. 37). One 
such proposal is for the establishment of compre¬ 
hensive women’s health care clinics which would 
provide first trimester abortions, referrals to hospi¬ 
tals for second trimester abortions and post-abor¬ 
tion counselling. Regional centres for therapeutic 
abortion clinics affiliated with but not necessarily 
located in a hospital are also proposed in the 
Report, which goes on to emphasize that first 
trimester ambulatory abortions are those most 
appropriate for a non-hospital setting. 


The Badgley Committee also made a series of 
proposals designed to reduce the number and type 
of complications associated with therapeutic abor¬ 
tions. These included a proposal, at p. 322, for 
“concentrating the performance of the abortion 
procedure into specialized units with a full range 
of the required equipment and facilities and 
staffed by experienced and specially trained nurses 
and medical personnel”. 


(a la p. 22). Les experts ont confirme cette consta- 
tation en premiere instance. Le D r Christopher 
Tietze, un expert reconnu en matiere d’avorte- 
ments, a explique en premiere instance qu’en 1981 
a toutes les cliniques d’avortements a l’exterieur des 
hopitaux, aux Etats-Unis, avaient pratique des 
avortements jusqu’au stade de dix semaines de 
grossesse, 90 pour 100 des cliniques en avaient 
pratique jusqu’au stade de 12 semaines, 50 pqy 
b 100 jusqu’au stade de 14 semaines et 20 pour 100 
acceptaient des patientes jusqu’a 16 semaines. 
Quoique le fondement juridique en vertu duquel 
les femmes revendiquent un droit constitutionneFj. 
c l’avortement differe aux Etats-Unis de celui quejjp 
constate en l’espece, l’experience americaine ccW- 
cernant l’inopportunite d’une obligation universepe 
de pratiquer l’avortement a l’hopital demeu#e 
pertinente. 
d 

Le rapport Powell a propose un certain nombre 
de solutions de rechange a la regie de l’hopital 
applicable aux avortements therapeutiques. 
Chaque proposition est concue de facon a [tra- 
e duction] «relever de la competence d’un conseil 
d’hopital ou de plusieurs conseils d’hopitaux, avec 
approbation des avortements par le biais des comi¬ 
tes de l’avortement therapeutique de l’hopitals (a 
la p. 37). L’une de ces propositions est d’etablir des 
J cliniques generates de sante pour les femmes qui 
offriraient des avortements du premier trimestre et 
l’assistance postavortement, et renverraient aux 
hopitaux pour les avortements du second trimestre. 
g Des centres regionaux de clinique d’avortements 
therapeutiques affilies a un hopital, sans necessai- 
rement y etre localises, sont aussi proposes dans le 
rapport, qui souligne egalement que les avorte¬ 
ments ambulatoires du premier trimestre sont les 
l> plus appropries en dehors du cadre hospitalier. 

Le comite Badgley a fait lui aussi une serie de 
propositions conques pour reduire le nombre et le 
genre de complications liees aux avortements 
' therapeutiques. II a propose notamment le 
“regroupement de la pratique des avortements 
dans des services specialises munis de tout 
l’equipement et de toutes les installations neces- 
■ saires et dotes d’un personnel medical et infirmier 
experimente et ayant requ une formation speciale a 
cet egard”, a la p. 358. 
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Whatever the eventual solution may be, it is 
plain that the in-hospital requirement is not justi¬ 
fied in all cases. Although the protection of health 
of the woman is the objective which the in-hospital 
rule is intended to serve, the requirement that all 
therapeutic abortions be performed in eligible hos¬ 
pitals is unnecessary to meet that objective in all 
cases. In this sense, the rule is manifestly unfair 
and offends the principles of fundamental justice. I 
appreciate that the precise nature of the adminis¬ 
trative solution may be complicated by the consti¬ 
tutional division of powers between Parliament 
and the provinces. There is no doubt that Parlia¬ 
ment could allow the criminal law exception to 
operate in all hospitals, for example, though the 
provinces retain the power to establish these hospi¬ 
tals under s. 92(7) of the Constitution Act, 1867. 
On the other hand, if Parliament decided to allow 
therapeutic abortions to be performed in provin- 
cially licensed clinics, it is possible that both Par¬ 
liament and the provinces would be called upon to 
collaborate in the implementation of the plan. 


An objection can also be raised in respect of the 
requirement that the committee come from the 
accredited or approved hospital in which the abor¬ 
tion is to be performed. It is difficult to see a 
connection between this requirement and any of 
the practical purposes for which s. 251(4) was 
enacted. It cannot be said to have been adopted in 
order to promote the safety of therapeutic abor¬ 
tions or the safety of the pregnant woman. Nor is 
the rule designed to preserve the state interest in 
the foetus. The integrity of the independent medi¬ 
cal opinion is no better served by a committee 
within the hospital than a committee from outside 
the hospital as long as the practising physician 
remains excluded in both circumstances as part of 
a proper state participation in the choice of the 
procedure necessary to secure an independent 
opinion. 

In a recent unpublished paper entitled Options 
for Abortion Policy Reform: A Consultation 
Document (1986), at p. 74, the Fetal Status Work¬ 
ing Group, (Edward W. Keyserlingk, Director), 
Protection of Life Project of the Law Reform 


Quelle que soit la solution adoptee, il est clair 
que l’obligation de pratiquer l’avortement dans un 
hopital n’est pas justifiee dans tous les cas. Si la 
protection de la sante de la femme est l’objectif 
a vise par la regie de l’hopital, l’exigence que tous les 
avortements therapeutiques soient pratiques dans 
des hopitaux admissibles n’est pas necessaire pour 
l’atteindre dans tous les cas. En ce sens, la regie est 
nettement injuste et viole les principes de justice 
b fondamentale. Je sais que la nature precise de la 
solution administrative peut se trouver compliquee 
par le partage constitutionnel des competences 
entre le Parlement et les provinces. II ne fait pas de 
c doute que le Parlement pourrait permettre que 
l’exception du droit criminel s’applique dans tous 
les hopitaux, par exemple, bien que les provinces 
conservent le pouvoir d’etablir ces hopitaux en 
vertu du par. 92(7) de la Loi constitutionnelle de 
d 1867. D’autre part, si le Parlement decidait d’au- 
toriser de pratiquer des avortements therapeuti¬ 
ques dans des cliniques autorisees par une pro¬ 
vince, il se peut que le Parlement et les provinces 
soient amenes a collaborer a la mise en oeuvre du 
e plan. 

Une objection peut egalement etre soulevee a 
l’egard de l’obligation que le comite provienne de 
l’hopital accredite ou approuve ou 1’avortement 
1 doit etre pratique. Il est difficile de voir un lien 
entre cette exigence et l’une ou l’autre des raisons 
pratiques pour lesquelles le par. 251(4) a ete 
adopte. On ne peut pas dire qu’elle a ete adoptee 
g pour promouvoir la securite des avortements thera¬ 
peutiques ni celle de la femme enceinte. La regie 
n’est pas non plus conque pour preserver l’interet 
qu’a l’Etat dans le foetus. L’integrite de l’opinion 
medicale independante n’est pas mieux garantie 
* par un comite interne de Phopital que par un 
comite externe, a la condition que le medecin 
traitant demeure exclu dans les deux cas comme 
element de la participation appropriee de l’Etat au 
choix de la procedure necessaire pour assurer l’ob- 
' tention d’une opinion independante. 

Dans un document recent inedit, intitule La 
reforme en matiere d’avortement: les solutions 
j possibles (1986), a la p. 74, le groupe de travail 
sur le statut juridique du foetus, section de recher¬ 
che sur la protection de la vie (Edward W. Keyser- 
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Commission of Canada confirmed the view that 
the requirement that abortion committees be lim¬ 
ited to hospitals is unnecessary: 

Restricting the existence of these committees to hospi¬ 
tals appears to be one of the reasons for delays and 
inequitable access. There appears to be no compelling 
medical reason why committees should not be attached 
to clinics which are equipped and licensed to provide this 
procedure. 

The Law Reform Commission’s Working Group 
raises the possibility of regional abortion commit¬ 
tees to replace the current rule (supra, at p. 76). 
The Powell Report proposals include a model 
whereby a central therapeutic abortion committee 
could serve several hospitals (supra, at p. 38). 


Whatever solution is finally retained, it is plain 
that the requirement that the therapeutic abortion 
committee come from the hospital in which the 
abortion will be performed serves no real purpose. 
The risk resulting from the delay caused by s. 
251(4) in this respect is unnecessary. Consequent¬ 
ly, this requirement violates the principles of fun¬ 
damental justice. 

Other aspects of the committee requirement in 
s. 251(4) add to the manifest unfairness of the 
administrative structure. These include require¬ 
ments which are at best only tenuously connected 
to the purpose of obtaining independent confirma¬ 
tion that the standard in s. 251 (4)(c) has been met 
and which do not usefully contribute to the reali¬ 
zation of that purpose. Hospital boards are entitled 
to appoint committees made up of three or more 
qualified medical practitioners. As I observed ear¬ 
lier, if more than three members are appointed, 
precious time can be lost when quorum cannot be 
established because members are absent. What¬ 
ever the number of members necessary to arrive at 
an independent appreciation of the state of the 
woman’s life or health may in fact be, this number 
should be kept to a minimum to avoid unnecessary 
delays which, as I have explained, result in 
increased risk to women. Allowing a board to 
increase the number of members above a statutory 


lingk, directeur), Commission de reforme du droit 
du Canada, confirme l’opinion qu’il n’est pas 
necessaire d’exiger que les comites de l’avortement 
soient limites aux hopitaux: 

a Les lenteurs du systeme actuel et les inegalites d’acces 
sont en partie imputables au fait que les comites ne 
peuvent etre etablis que dans des hopitaux. Or, il ne 
semble exister, sur le plan medical, aucune raison con- 
traignante pour empecher de constituer un comite da^ 
b une clinique qui dispose du materiel et des permjs 
necessaires. Q 

o 

Le groupe de travail de la Commission ne 
reforme du droit souleve la possibility d’avoir dqi 
c comites d’avortement regionaux pour remplacer la 
regie actuelle (precitee, a la p. 76). Les proposfc 
tions du rapport Powell comportent un modeS 
selon lequel un comite central de l’avortement 
therapeutique desservirait plusieurs hopitaux (pre- 
" cite, a lap 38). 

Quelle que soit la solution finalement retenue, il 
est clair que l’obligation que le comite de l’avorte- 
ment therapeutique provienne de l’hopital ou 
e 1’avortement sera pratique ne sert aucune fin veri¬ 
table. Le risque resultant du delai engendre par le 
par. 251(4) a cet egard est inutile. Par consequent, 
cette exigence viole les principes de justice 
j- fondamentale. 

D’autres aspects de l’obligation d’avoir un 
comite, imposee par le par. 251(4), ajoutent a 
1’inequite manifeste de la structure administrative. 
g Ils comportent des exigences qui, au mieux, n’ont 
qu’un rapport tenu avec l’objectif d’obtenir une 
confirmation independante que le critere de l’al. 
251 (4)c) a ete respecte et qui n’apportent aucune 
contribution utile a la realisation de cet objectif. 
h Les conseils d’hopitaux ont le droit de nommer des 
comites formes de trois medecins qualifies ou plus. 
Comme je l’ai deja fait observer, si Ton nomme 
plus de trois membres, un temps precieux peut etre 
perdu lorsqu’il est impossible d’atteindre le 
' quorum en raison de l’absence de certains mem¬ 
bres. Quel que soit le nombre de membres du 
comite necessaire pour avoir une appreciation 
independante de l’etat de sante de la femme ou du 
. danger pour sa vie, il faudrait s’en tenir a un 
nombre minimum afin d’eviter les delais inutiles 
qui, comme je l’ai explique, accroissent les risques 
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minimum of three members does not add to the 
integrity of the independent opinion. This aspect of 
the current rule is unnecessary and, since it can 
result in increased risks, offends the principles of 
fundamental justice. a 


Similarly, the exclusion of all physicians who 
practise therapeutic abortions from the committees b 
is exorbitant. This rule was no doubt included in s. 
251(4) to promote the independence of the thera¬ 
peutic abortion committees’ appreciation of the 
standard. As I have said, the exclusion of the 

, C 

practising physician, although it diverges from 
usual medical practice, is appropriate in the crimi¬ 
nal context to ensure the independent opinion with 
respect to the life or health of that physician’s 
patient. The exclusion of all physicians who per- d 
form therapeutic abortions from committees, even 
when they have no connection with the patient in 
question, is not only unnecessary but potentially 
counterproductive. There are no reasonable 
grounds to suspect bias from a physician who has e 
no connection with the patient simply because, in 
the course of his or her medical practice, he or she 
performs lawful abortions. Furthermore, physi¬ 
cians who perform therapeutic abortions have 
useful expertise which would add to the precision 1 
and the integrity of the independent opinion itself. 
Some state control is appropriate to ensure the 
independence of the opinion. However, this rule as 
it now stands is excessive and can increase the risk g 
of delay because fewer physicians are qualified to 
serve on the committees. 


The foregoing analysis of the administrative 
structure of s. 251(4) is by no means a complete 
catalogue of all the current systems’ strengths and 
failings. It demonstrates, however, that the ' 
administrative structure put in place by Parlia¬ 
ment has enough shortcomings so that s. 251(4), 
when considered as a whole, violates the principles 
of fundamental justice. These shortcomings stem . 
from rules which are not necessary to the purposes 
for which s. 251(4) was established. These un¬ 


pour les femmes. Autoriser un conseil a augmenter 
le nombre de ses membres au-dessus du minimum 
legal de trois n’ajoute rien a 1’integrite de l’opinion 
independante. Cet aspect de la regie actuelle n’est 
pas necessaire et, comme il peut en resulter des 
risques accrus, il viole les principes de justice 
fondamentale. 

De meme, l’exclusion au sein de ces comites de 
tous les medecins qui pratiquent des avortements 
therapeutiques est exorbitante. Cette regie a sans 
doute ete incluse dans le par. 251(4) pour favoriser 
le caractere independant de l’appreciation du cri- 
tere par les comites de l’avortement therapeutique. 
Comme je l’ai dit, l’exclusion du medecin traitant, 
bien qu’elle s’ecarte de la pratique medicale habi- 
tuelle, est appropriee dans un contexte criminel 
pour assurer une opinion independante sur le 
danger pour la vie ou la sante de la patiente du 
medecin. L’exclusion au sein des comites de tous 
les medecins qui pratiquent des avortements thera¬ 
peutiques, meme lorsqu’ils n’ont aucun lien avec la 
patiente en cause, est non seulement inutile mais 
potentiellement nuisible. II n’y a pas de motifs 
raisonnables de soupqonner qu’un medecin qui n’a 
aucun lien avec la patiente est partial simplement 
parce que, dans le cours de son exercice de la 
medecine, il pratique des avortements licites . De 
plus, les medecins qui pratiquent des avortements 
therapeutiques possedent des competences utiles 
qui peuvent accroitre la precision et l’integrite de 
l’opinion independante elle-meme. Un certain con- 
trole de l’Etat s’impose si 1’on veul assurer le 
caractere independant de 1’opinion. Toutefois, la 
regie dans son etat actuel est excessive et suscepti¬ 
ble d’accroitre le risque de delai du fait que moins 
de medecins sont admissibles a sieger a ces 
comites. 

L’analyse qui precede de la structure adminis¬ 
trative du par. 251(4) ne se veut nullement un 
tableau complet de tous les points forts et de toutes 
les faiblesses du systeme actuel. Elle demontre 
neanmoins que la structure administrative mise en 
place par le legislates federal comporte suffisam- 
ment de lacunes pour que le par. 251(4), pris dans 
son ensemble, viole les principes de justice fonda¬ 
mentale. Ces lacunes resultent de regies qui ne 
sont pas necessaires pour atteindre les objectifs 
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necessary rules, because they impose delays which 
result in an additional risk to women’s health, are 
manifestly unfair. 

a 

V — Section 1 of the Charter 

I agree with the view that s. 1 of the Charter 
can be used to save a legislative provision which 
breaches s. 7 in the manner which s. 251 of the b 
Criminal Code violates s. 7 in this case. Section 1 
states: 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can c 
be demonstrably justified in a free and democratic 
society. 

The Chief Justice provided an analysis of s. 1 in d 
R. v. Oakes, [1986] 1 S.C.R. 103, at pp. 138-39, 
which is appropriate for the purposes of addressing 
s. 1 in the case at bar. Those seeking to uphold s. 
251 of the Criminal Code must demonstrate the 
following: e 

(1) the objective which s. 251 is designed to serve 
must “relate to concerns which are pressing 
and substantial”; and 

(2) “once a sufficiently significant objective is f 
recognized, then the party invoking s. 1 must 
show that the means chosen are reasonable 
and demonstrably justified. This involves a 
‘form of proportionality test’.” 


I shall consider each of these two criteria which 
must be met if the limit on the s. 7 right is to be 
found reasonable. * 

(1) The Objective of s. 251 

I agree with Wilson J.’s characterization of s. 
251, explained in the following terms, at p. 181: . 

In my view, the primary objective of the impugned 
legislation must be seen as the protection of the foetus. 

It undoubtedly has other ancillary objectives, such as 
the protection of the life and health of pregnant women, 
but I believe that the main objective advanced to justify j 
a restriction on the pregnant woman’s s. 1 right is the 
protection of the foetus. 


pour lesquels le par. 251(4) a ete edicte. Ces regies 
inutiles, du fait qu’elles imposent des delais qui 
entrafnent un risque additionnel pour la sante des 
femmes, sont nettement injustes. 

V - L’article premier de la Charte 

Je partage l’avis qu’on peut avoir recours a 
l’article premier de la Charte pour sauvegarder 
une disposition legislative qui enfreint l’art. 7 de fa 
maniere dont l’art. 251 du Code criminel vic^ 
celui-ci en l’espece. L’article premier porte: 

1. La Charte canadienne des droits et libertes gara£ 
tit les droits et libertes qui y sont enonces. Ils ne peuveni 
etre restreints que par une regie de droit dans des limited 
qui soient raisonnables et dont la justification puisse se 
demontrer dans le cadre d’une societe libre of 
democratique. 

Le Juge en chef fournit, dans l’arret R. c. 
Oakes , [1986] 1 R.C.S. 103, aux pp. 138 et 139, 
une analyse de l’article premier qui est pertinente 
aux fins d’aborder ce meme article en l’espece. 
Ceux qui veulent soutenir la validite de l’art. 251 
du Code criminel doivent demontrer ce qui suit: 

(1) l’objectif que l’art. 251 vise a servir doit «se 
rapporteur] a des preoccupations urgentes et 
reelles»; et 

(2) «des qu’il est reconnu qu’un objectif est suffi- 
samment important, la partie qui invoque l’ar- 
ticle premier doit alors demontrer que les 
moyens choisis sont raisonnables et que leur 
justification peut se demontrer. Cela necessite 
l’application d’«une sorte de critere de 
proportionnalite»». 

Je vais examiner chacun de ces deux criteres 
auxquels il faut satisfaire pour que la restriction 
du droit confere par l’art. 7 soit jugee raisonnable. 

(1) L'objectif de l’art. 251 

Je souscris a la fapon dont le juge Wilson quali- 
fie l’art. 251, a la p. 181: 

A mon avis, il faut voir dans l’objectif premier de la 
loi contestee la protection du fcetus. Elle a sans doute 
d’autres objectifs secondaires, telle la protection de la 
vie et de la sante de la femme enceinte, mais je crois que 
l’objectif principal invoque pour justifier la restriction 
du droit de la femme enceinte garanti par l’art. 7 est la 
protection du fcetus. 
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The primary objective of the protection of the 
foetus is the main objective relevant to the analysis 
of s. 251 under the first test of Oakes. With the 
greatest respect, I believe the Chief Justice incor¬ 
rectly identifies (at p. 75) the objective of balanc¬ 
ing foetal interests and those of pregnant women, 
“with the lives and health of women a major 
factor”, as “sufficiently important to meet the 
requirements of the first step in the Oakes inquiry 
under s. 1”. 


The focus in Oakes is the objective “which the 
measures responsible for a limit on a Charter right 
or freedom are designed to serve” (supra, at p. 
138). In the context of the criminal law of abor¬ 
tion, the objective, which the measures in s. 251 
responsible for a limit on the s. 7 Charter right are 
designed to serve, is the protection of the foetus. 
The narrow aim of s. 251(4) should not be con¬ 
fused with the primary objective of s. 251 as a 
whole. Given that s. 251 is a “comprehensive 
code”, to use the expression of the Chief Justice, it 
is inappropriate, in my view, to focus on the excul¬ 
patory provision alone as the statement of Parlia¬ 
ment’s objective in establishing the crime. (See R. 
v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 
713, at p. 751, in which the Court unanimously 
held that an exemption must be read in light of the 
affirmative provision to which it relates.) The 
ancillary objective of protecting the life or health 
of the pregnant woman, whether viewed alone or 
balanced against the protection of the foetus, is not 
the primary objective which the measures respon¬ 
sible for a limit on the constitutional right to 
security of the person were put in place to achieve. 


This balance cannot be considered as Parlia¬ 
ment’s objective in establishing the crime nor in 
maintaining this activity as a crime following the 
amendments to the Criminal Code in 1969. Sec¬ 
tion 251(4) only applies in specified circumstances. 
When the life or health of a pregnant woman is 
not in danger and she seeks an abortion on the 
basis of her own non-medical “priorities and aspi¬ 
rations”, it is plain that the rules in s. 251 preclud- 


L’objectif premier, celui de la protection du 
foetus, est le principal objectif pertinent pour l’ana- 
lyse de Part. 251 selon le premier critere de l’arret 
Oakes. Je crois, en toute deference, que le Juge en 
a chef a mal identifie (a la p. 75) l’objectif d’ equili- 
brer les interets du foetus et ceux des femmes 
enceintes — “la vie et la sante des femmes etant 
un facteur majeur” — comme etant “suffisam- 
ment important pour repondre aux exigences du 
* premier volet de l’analyse, selon l’arret Oakes, au 
regard de Particle premier”. 

Le point central en vertu de l’arret Oakes est 
l’objectif «que visent a servir les mesures qui 
apportent une restriction a un droit ou a une 
liberte garantis par la Charter (precite, a la p. 
138). Dans le contexte du droit criminel en 
matiere d’avortement, l’objectif que visent a servir 
d les mesures prevues a Part. 251, qui sont a Porigine 
de la restriction du droit confere par Part. 7 de la 
Charte, est la protection du foetus. On ne doit pas 
confondre le but limite du par. 251(4) et l’objectif 
premier de Part. 251 pris dans son ensemble. Etant 
e donne que Part. 251 constitue un «code complet», 
pour reprendre l’expression du Juge en chef, on ne 
peut a bon droit, a mon sens, se concentrer sur la 
disposition disculpatoire seule comme etant 
l’enonce de l’objectif du Parlement en creant le 
crime. (Voir l’arret R. c. Edwards Books and Art 
Ltd., [1986] 2 R.C.S. 713, a la p 751, ou cette 
Cour a reconnu unanimement qu’une exemption 
doit s’interpreter en fonction de la disposition 
g affirmative a laquelle elle se rapporte.) L’objectif 
secondaire, savoir la protection de la vie ou de la 
sante de la femme enceinte, considere seul ou par 
rapport a la protection du foetus, n’est pas l’objec- 
tif premier pour lequel les mesures a Porigine de la 
h restriction du droit constitutionnel a la securite de 
la personne ont ete instaurees. 

Cet equilibre ne peut pas etre considere comme 
l’objectif ayant conduit le Parlement a creer ce 
1 crime ni a conserver cette activite dans la categorie 
des crimes suite aux modifications apportees au 
Code criminel en 1969. Le paragraphe 251(4) ne 
s’applique que dans des cas delimites. Lorsque la 
j vie ou la sante d’une femme enceinte n’est pas en 
danger et qu’elle recherche un avortement en 
raison de ses propres «priorites et aspirations* non 
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ing her from obtaining a lawful abortion have as 
their sole objective the protection of the foetus. 

Furthermore, as federal legislation in respect of 
Parliament’s jurisdiction over the criminal law in s. 
91(27) of the Constitution Act, 1867, s. 251 
cannot be said to have as its sole or principal 
objective, as the appellants argue, the protection of 
the life or health of pregnant women. Legislation 
which in its pith and substance is related to the life 
or health of pregnant women, depending of course 
on its precise terms, would be characterized as in 
relation to one of the provincial heads of power 
(see Schneider v. The Queen, [1982] 2 S.C.R. 112, 
at p. 137, per Dickson J., as he then was). The 
exculpatory provision in s. 251(4) cannot stand on 
its own as a valid exercise of Parliament’s criminal 
law power. 


Does the objective of protecting the foetus in s. 
251 relate to concerns which are pressing and 
substantial in a free and democratic society? The 
answer to the first step of the Oakes test is yes. I 
am of the view that the protection of the foetus is 
and, as the Court of Appeal observed, always has 
been, a valid objective in Canadian criminal law. I 
have already elaborated on this objective in my 
discussion of the principles of fundamental justice. 
I think s. 1 of the Charter authorizes reasonable 
limits to be put on a woman’s right having regard 
to the state interest in the protection of the foetus. 

(2) Proportionality 

I turn now to the second test in Oakes. The 
Crown must show that the means chosen in s. 251 
are reasonable and demonstrably justified. In 
Oakes, supra, at p. 139, the Chief Justice outlined 
three components of the proportionality test: 


First, the measures adopted must be carefully designed 
to achieve the objective in question. They must not be 
arbitrary, unfair or based on irrational considerations. 
In short, they must be rationally connected to the objec¬ 
tive. Second, the means, even if rationally connected to 
the objective in this first sense, should impair “as little 


medicales, il est manifeste que les regies de l’art. 
251 qui Fempechent d’obtenir un avortement licite 
ont comme seul objectif la protection du foetus. 

En outre, comme il s’agit d’un texte legislatif 
federal relevant de la competence du Parlement en 
matiere de droit criminel, selon le par. 91(27) de la 
Loi constitutionnelle de 1867, on ne peut dire de 
l’art. 251 qu’il a pour unique ou principal objectif, 
b comme les appelants le soutiennent, la protection 
de la vie ou de la sante des femmes enceintes. 
mesure legislative qui, de par son caractere verita¬ 
ble, se rapporte a la vie ou a la sante des femn® 
enceintes, en fonction naturellement de ses termS$ 
c precis, serait qualifiee de relative a Fun des chefs 
de competence provinciale (voir Schneider c. 
Reine, [1982] 2 R.C.S. 112, a la p. 137, le ju^ 
Dickson, maintenant Juge en chef). La dispositibn 
disculpatoire du par. 251(4) ne saurait subsister 
d’elle-meme a titre d’exercice valide de la compe¬ 
tence federate en matiere de droit criminel. 

La protection du foetus a titre d’objectif de Fart. 
251 se rapporte-t-elle a des preoccupations urgen- 
e tes et reelles dans une societe libre et democrati- 
que? La reponse au premier volet du critere de 
l’arret Oakes est affirmative. Je suis d’avis que la 
protection du foetus est et, comme Fa fait observer 
f la Cour d’appel, a toujours ete un objectif valide 
du droit criminel canadien. J’ai deja examine en 
detail cet objectif dans mon analyse des principes 
de justice fondamentale. Je pense que Farticle 
premier de la Charte permet de limiter raisonna- 
g blement le droit d’une femme compte tenu de 
Finteret qu’a l’Etat dans la protection du foetus. 

(2) Le critere de proportionnalite 

J’en viens maintenant au second critere de l’ar- 
h ret Oakes. Le ministere public doit demontrer que 
les moyens choisis a Fart. 251 sont raisonnables et 
que leur justification peut se demontrer, Dans 
Farret Oakes, precite, a la p. 139, le Juge en chef 
. expose les trois composantes du critere de la 
proportionnalite: 

Premierement, les mesures adoptees doivent etre soi- 
gneusement compues pour atteindre Fobjectif en ques¬ 
tion. Elies ne doivent etre ni arbitraires, ni inequitables, 
j ni fondees sur des considerations irrationnelles. Bref, 
elles doivent avoir un lien rationnel avec Fobjectif en 
question. Deuxiemement, meme a supposer qu’il y ait un 
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as possible” the right or freedom in question: R. v. Big 

M. Drug Mart Ltd .at p. 352. Third, there must be 

a proportionality between the effects of the measures 
which are responsible for limiting the Charter right or 
freedom, and the objective which has been identified as 
of “sufficient importance”. 

For the purposes of the first component of pro¬ 
portionality, I observe that it was necessary, in my 
discussion of s. 251(4) and the principles of funda¬ 
mental justice, to explain my view that certain of 
the rules governing access to therapeutic abortions 
free from criminal sanction are unnecessary in 
respect of the objectives which s. 251 is designed to 
serve. A rule which is unnecessary in respect of 
Parliament’s objectives cannot be said to be 
“rationally connected” thereto or to be “carefully 
designed to achieve the objective in question”. 
Furthermore, not only are some of the rules in s. 
251 unnecessary to the primary objective of the 
protection of the foetus and the ancillary objective 
of the protection of the pregnant woman’s life or 
health, but their practical effect is to undermine 
the health of the woman which Parliament pur¬ 
ports to consider so important. Consequently, s. 
251 does not meet the proportionality test in 
Oakes. 


There is no saving s. 251 by simply severing the 
offending portions of s. 251(4). The current rule 
expressed in s. 251, which articulates both Parlia¬ 
ment’s principal and ancillary objectives, cannot 
stand without the exception in s. 251(4). The 
violation of pregnant women’s security of the 
person would be greater, not lesser, if s. 251(4) 
was severed leaving the remaining subsections of s. 
251 as they are in the Criminal Code. 

Given my conclusion in respect of the first com¬ 
ponent of the proportionality test, it is not neces¬ 
sary to address the questions as to whether the 
means in s. 251 “impair as little as possible” the s. 
7 Charter right and whether there is a proportion¬ 
ality between the effects of s. 251 and the objective 
of protecting the foetus. Thus, I am not required to 
answer the difficult question concerning the cir- 


tel lien rationnel, le moyen choisi doit etre de nature a 
porter «le moins possible# atteinte au droit ou a la liberte 
’ en question: R. c. Big M Drug Mart Ltd., [ ... ] a la p. 
352. Troisiemement, il doit y avoir proportionnalite 
a entre les effets des mesures restreignant un droit ou une 
liberte garantis par la Charte et 1’objectif reconnu 
comme «suffisamment important#. 

Pour les fins de la premiere composante de la 
b proportionnalite, j’ai fait observer, dans mon ana-o 
lyse du par. 251(4) et des principes de justice^ 
fondamentale, qu’il etait necessaire d’expliquerg" 
mon opinion que certaines des regies regissant la^ 
possibility d’obtenir un avortement therapeutique,!] 
c sans menace de repression penale, ne sont pasS 
necessaires pour atteindre les objectifs pour les- 
quels l’art. 251 a ete conqu. On ne saurait direg 
d’une regie qui n’est pas necessaire pour atteindre^ 
les objectifs du legislateur qu’elle a un alien ration- 
d nel» avec ceux-ci ni qu’elle a ete «soigneusement 
conque pour atteindre 1’objectif en question#. De 
plus, non seulement certaines des regies de Part. 
251 ne sont-elles pas necessaires a Pobjectif pre¬ 
mier, soit la protection du foetus, et a Pobjectif 
secondaire, soit la protection de la vie ou de la 
sante de la femme enceinte, mais encore elles ont 
pour effet pratique de miner la sante de la femme 
que le legislateur pretend considerer si importante. 
f Par consequent, Part. 251 ne satisfait pas au cri- 
tere de proportionnalite de l’arret Oakes. 

L’article 251 ne saurait etre sauvegarde par le 
simple retranchement des parties fautives du par. 
g 251(4). La regie actuellement exprimee a Part. 
251, qui traduit a la fois les objectifs principaux et 
secondaires du legislateur, ne saurait subsister sans 
l’exception du par. 251(4). La violation de la 
securite de la personne des femmes enceintes serait 
h plus grande, et non moindre, si le par. 251(4) 
devait etre retranche, laissant tels quels dans le 
Code criminel les autres paragraphes de Part. 251. 

Etant donne ma conclusion relative a la pre- 
' miere composante du critere de la proportionna- 
lite, il n’est pas necessaire d’aborder les questions 
de savoir si les moyens choisis a Part. 251 «por- 
te[nt] le moins possible atteinte# au droit confere 
I par Part. 7 de la Charte et s’il y a proportionnalite 
entre les effets de Part. 251 et Pobjectif consistant 
a proteger le foetus. Ainsi, je n’ai pas a repondre a 
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cumstances in which there is a proportionality 
between the effects of s. 251 which limit the right 
of pregnant women to security of the person and 
the objective of the protection of the foetus. I do 
feel bound, however, to comment upon the balance a 
which Parliament sought to achieve between the 
interest in the protection of the foetus and the 
interest in the life or health of the pregnant woman 
in adopting the amendments to the Criminal Code 
in 1969. b 

In Oakes, supra, at p. 140, the Chief Justice 
further explained the third component of the pro¬ 
portionality test in the following terms: 

Even if an objective is of sufficient importance, and the 
first two elements of the proportionality test are satis¬ 
fied, it is still possible that, because of the severity of the 
deleterious effects of a measure on individuals or groups, ^ 
the measure will not be justified by the purposes it is 
intended to serve. The more severe the deleterious 
effects of a measure, the more important the objective 
must be if the measure is to be reasonable and 
demonstrably justified in a free and democratic society. 
[Emphasis added.] 

The objective of protecting the foetus would not 
justify, in my view, the severity of the breach of 
pregnant women’s right to security which would j 
result if the exculpatory provision was completely 
removed from the Criminal Code. 

The gist of s. 251(4) is, as I have said, that the 
objective of protecting the foetus is not of suffi¬ 
cient importance to defeat the interest in protect¬ 
ing pregnant women from pregnancies which 
represent a danger to life or health. I take this 
parliamentary enactment in 1969 as an indication 
that, in a free and democratic society, it would be 
unreasonable to limit the pregnant woman’s right 
to security of the person by a rule prohibiting 
abortions in all circumstances when her life or 
health would or would likely be in danger. This 
decision of the Canadian Parliament to the effect 
that the life or health of the pregnant woman takes 
precedence over the state interest in the foetus is 
also reflected in legislation in other free and demo¬ 
cratic societies. 


la difficile question des circonstances dans lesquel- 
les il y aurait proportionnalite entre les effets de 
l’art. 251, qui limitent le droit des femmes encein¬ 
tes a la securite de leur personne, et la protection 
du foetus en tant qu’objectif. J’estime devoir nean- 
moins commenter l’equilibre que le legislateur a 
cherche a etablir entre l’interet qu’il y a dans la 
protection du foetus et celui qu’il y a dans la vie ou 
la sante de la femme enceinte, en adoptant les- 

modifications apportees au Code criminel en 196E> 

co 

Dans l’arret Oakes, precite, a la p. 140, le Jug 
en chef poursuit son explication de la troisieme 
composante du critere de la proportionnalite daffl 
les termes suivants: 

Meme si un objectif est suffisamment important e: 
meme si on a satisfait aux deux premiers elements <ftl 
critere de proportionnalite, il se peut encore qu’en raison 
de la gravite de ses effets prejudiciables sur des particu- 
liers ou sur des groupes, la mesure ne soit pas justifiee 
par les objectifs qu’elle est destinee a servir. Plus les 
effets prejudiciables d’une mesure sont graves, plus l’ob- 
jectif doit etre important pour que la mesure soit raison- 
nable et que sa justification puisse se demontrer dans le 
cadre d’une societe libre et democratique. [Je souligne.] 

L’objectif consistant a proteger le foetus ne justi- 
fierait pas, a mon avis, une atteinte au droit a la 
securite des femmes enceintes aussi grave que celle 
qui resulterait si la disposition disculpatoire etait 
completement supprimee du Code criminel. 

Le paragraphe 251(4) porte essentiellement, 
comme je l’ai dit, que l’objectif de protection du 
foetus n’est pas suffisamment important pour 
repousser l’interet qu’il y a a proteger les femmes 
enceintes contre des grossesses qui represented un 
danger pour leur vie ou leur sante. Je considcre 
h que le texte adopte par le legislateur en 1969 
constitue une indication que, dans une societe libre 
et democratique, il serait deraisonnable de limiter 
le droit de la femme enceinte a la securite de sa 
personne par une regie interdisant les avortements 
1 dans toutes les circonstances lorsque sa vie ou sa 
sante serait ou serait probablement en danger. 
Cette decision du Parlement du Canada que la vie 
ou la sante de la femme enceinte a preseance sur 
. 1’interet qu’a l’Etat dans la protection du foetus 
trouve aussi son pendant dans les lois d’autres 
societes libres et democratiques. 
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In Emerging Issues in Commonwealth Abortion 
Laws, 1982 (1983), passim, submitted as an exhib¬ 
it at trial, Rebecca J. Cook and Bernard M. 
Dickens report that, on the basis of the law in 
force as of November 1, 1982, the United King¬ 
dom, New Zealand and Australia Capital Territo¬ 
ry, New South Wales, Northern Territory, 
Queensland, South Australia, and Victoria, among 
other Commonwealth jurisdictions, include risk to 
the pregnant woman’s life, physical health and 
mental health as legal grounds for abortion. The 
Crown and the Attorney General of Canada, in 
their books of authorities, cited statutes from these 
and other jurisdictions which indicate that a 
danger to the life or health of the pregnant woman 
takes precedence over the state interest in the 
foetus: the United Kingdom, Abortion Act, 1967, 
1967, c. 87, s. l(l)(a); Australian Northern Terri¬ 
tory, Criminal Law Consolidation Act and Ordi¬ 
nance, s. 79 A(3)(a); South Australia, Criminal 
Law Consolidation Act, 1935-1975, s. 
82a(l)(a)(0; Federal Republic of Germany, 
Criminal Code, as amended by the Fifteenth 
Criminal Law Amendment Act (1976), s. 218a( 1); 
Israel, Penal Law, 5737-1977 (as amended), art. 
316(a)(4); New Zealand, Crimes Act 1961, as 
amended by the Crimes Amendment Act 1977 and 
the Crimes Amendment Act 1978, s. 187A( 1)(a); 
and France, Code penal, art. 317 and Code de la 
sante publique, art. 162-1 and 162-12. This sub¬ 
stantiates the view that the legislative decision in 
Canada that the life or health of the woman takes 
precedence over the state interest in the foetus is in 
accordance with s. 1 of the Charter. 


I note that the laws in some of these foreign 
jurisdictions, unlike s. 251 of the Criminal Code, 
require a higher standard of danger to health in 
the latter months of pregnancy, as opposed to the 
early months, for an abortion to be lawful. Would 
such a rule, if it was adopted in Canada, constitute 
a reasonable limit on the right to security of the 
person under s. 1 of the Charter ? As I have said, 
given the actual wording of s. 251, pursuant to 
which the standard necessary for a lawful abortion 
does not vary according to the stage of pregnancy, 


Dans l’ouvrage intitule Emerging Issues in 
Commonwealth Abortion Laws, 1982 (1983), 
■passim, une piece produite en premiere instance, 
Rebecca J. Cook et Bernard M. Dickens rappor- 
a tent que, selon le droit en vigueur au 1" novembre 
1982, le Royaume-Uni, la Nouvelle-Zelande et le 
Territoire de la capitale de l’Australie, la Nou- 
velle-Galles du Sud, le Territoire du Nord, le 
Queensland, FAustralie-Meridionale et Victoria, 
h parmi d’autres ressorts du Commonwealth, 
incluent le risque pour la vie ou la sante physique 
et mentale de la femme enceinte comme motifs 
legaux d’avortement. Le ministere public et le 
procureur general du Canada, dans leurs dossiers 
de sources legislative, jurisprudentielle et doctri- 
nale, citent des lois de ces ressorts notamment, qui 
indiquent qu’un danger pour la vie ou la sante de 
la femme enceinte l’emporte sur Finteret qu’a 
d l’Etat dans la protection du foetus: Royaume-Uni, 
Abortion Act, 1967, 1967, chap. 87, al. l(l)a); 
Territoire du Nord de FAustralie, Criminal Law 
Consolidation Act and Ordinance, al. 79 A(3)a); 
Australie-Meridionale, Criminal Law Consolida- 
e tion Act, 1935-1975, sous-al. 82a(l)«)(/); Republi- 
que federale de l’Allemagne, Criminal Code, 
modifie par la Fifteenth Criminal Law Amend¬ 
ment Act (1976), al. 218a( 1); Israel, Penal Law, 
5737-1977 (modifiee), al. 316o)(4); Nouvelle- 
Zelande, Crimes Act 1961, modifiee par la Crimes 
Amendment Act 1977 et la Crimes Amendment 
Act 1978, al. 187A(l)a) et France, Code penal, 
art. 317 et Code de la sante publique, art. 162-1 et 
162-12. Cela corrobore le point de vue selon lequel 
la decision du legislateur canadien que la vie ou la 
sante de la femme a preseance sur Finteret qu’a 
l’Etat dans la protection du foetus est conforme a 
Farticle premier de la Charte. 


f 


Je souligne que les lois de certains de ces res¬ 
sorts etrangers exigent, a la difference de Fart. 251 
du Code criminel, que la sante soit plus gravement 
menacee dans les derniers mois de la grossesse que 
1 dans les premiers pour que Favortement soit legal. 
Si une telle regie etait adoptee au Canada, consti- 
tuerait-elle une limite raisonnable du droit a la 
securite de la personne au sens de Farticle premier 
j de la Charte! Comme je l’ai dit, vu le texte actuel 
de Fart. 251 selon lequel le critere requis pour 
qu’un avortement soit licite ne varie pas selon le 
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this Court is not required to consider this question 
under s. 1 of the Charter. It is possible that a 
future enactment by Parliament along the lines of 
the laws adopted in these jurisdictions could 
achieve a proportionality which is acceptable a 
under s. 1. As I have stated, however, I am of the 
view that the objective of protecting the foetus 
would not justify the complete removal of the 
exculpatory provisions from the Criminal Code. ^ 

Finally, I wish to stress that we have not been 
asked to decide nor is it necessary, given my own 
conclusion that s. 251 contains rules unnecessary 
to the protection of the foetus, to decide whether a c 
foetus is included in the word “everyone” in s. 7 so 
as to have a right to “life, liberty and security of 
the person” under the Charter. 


VI — Other Grounds for Appeal 

Counsel for the appellants raised several other 
grounds for appeal before this Court. The argu- e 
ment concerning the alleged invalidity of s. 
605(1 )(a) of the Criminal Code is the only 
Charter argument, apart from that pertaining to s. 

7, which must be addressed. If the Crown had no 
right of appeal, the appellants would necessarily f 
succeed on this sole ground as this Court would be 
required to quash the decision of the Court of 
Appeal. Although, as a result of my answers to the 
first and second constitutional questions, I am not 
required to respond to the other arguments to 
dispose of this appeal, I believe that it is appropri¬ 
ate to answer the non -Charter issues. 

Section 91(27) of the Constitution Act, 1867 

I agree with McIntyre J. and the Court of 
Appeal that there is no merit in the argument that 
s. 251 is ultra vires of Parliament. In Morgentaler 
(1975), supra, this Court unanimously held that s. ' 
251 is not colourable provincial legislation in rela¬ 
tion to health but that it constitutes a proper 
exercise of Parliament’s criminal law power pursu¬ 
ant to s. 91(27) of the Constitution Act, 1867. I . 
agree. Indeed, as I have decided, s. 251 cannot be 
said to be simply a mechanism designed to protect 


stade de la grossesse, cette Cour n’est pas obligee 
d’examiner cette question aux termes de l’article 
premier de la Charte. II est possible que le legisla¬ 
tes puisse adopter a l’avenir une modification 
dans la veine des lois adoptees par ces ressorts qui 
creerait une proportionnalite acceptable aux 
termes de Particle premier. Toutefois, comme je 
l’ai dit, je suis d’avis que l’objectif de la protection 
du foetus ne justifierait pas l’exclusion totale des 
dispositions disculpatoires du Code criminel. 

w 

Enfin, je tiens a souligner qu’on ne nous a pa|] 
demande, pas plus qu’il n’est necessaire de le fairdj 
etant donne ma propre conclusion que Part. 251 
comporte des regies qui ne sont pas necessaires 
pour la protection du foetus, de decider si eg, 
dernier est inclus dans le terme «chacun» de Par@ 
7, de maniere a etre titulaire du droit «a la vie, a 1 eT 
liberte et la securite de sa personne» au sens de la 
Charte. 

VI - Les autres moyens d’appel 

L’avocat des appelants a souleve plusieurs autres 
moyens d’appel devant nous. Le seul autre argu¬ 
ment relatif a la Charte, a part celui concernant 
Part. 7, que Pon doive examiner est celui qui a trait 
a Pinvalidite de Pal. 605(l)a) du Code criminel. Si 
le ministere public n’avait aucun droit d’appel, les 
appelants auraient necessairement gain de cause 
pour ce seul motif et nous serions tenus de casser 
la decision de la Cour d’appel. Quoique je ne sois 
pas oblige de repondre aux autres arguments pour 
trancher ce pourvoi vu mes reponses a la premiere 
et a la deuxieme questions constitutionnelles, je 
crois qu’il est justifie de resoudre les questions qui 
ne mettent pas la Charte en cause. 

Le paragraphe 91(27) de la Loi constitutionnelle 

de 1867 ” 

Comme le juge McIntyre et la Cour d’appel, je 
suis d’avis que l’allegation que Part. 251 excede les 
pouvoirs du Parlement n’est pas fondee. Dans l’ar- 
ret Morgentaler (1975), precite, cette Cour a 
decide a l’unanimite que Part. 251 n’etait pas un 
texte legislatif provincial deguise relatif a la sante, 
mais qu’il constituait un exercice valide du pouvoir 
du Parlement en matiere de droit criminel con- 
formement au par. 91(27) de la Loi constitution¬ 
nelle de 1867. Je suis d’accord. De fait, comme je 
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the life or health of the pregnant woman. While 
this ancillary objective explains, in part, certain of 
the requirements of the exculpatory provision in s. 
251(4), it does not represent the principal objective 
of s. 251 as a whole, which is to protect the state 
interest in the foetus. Parliament established the 
indictable offence of procuring a miscarriage, 
defined in s. 251(1) and s. 251(2), pursuant to this 
primary objective. I consider this a valid exercise 
of the criminal law power. 


Section 96 of the Constitution Act,' 1867 

I agree with McIntyre J. that s. 251 does not 
give judicial powers to therapeutic abortion com¬ 
mittees which were exercised by county, district 
and superior courts at the time of Confederation. 
As I have observed, in s. 251(4) Parliament has 
only given the committee the authority to make a 
medical determination regarding the pregnant 
woman’s life or health. The panel of doctors exer¬ 
cises medical judgment on a medical question and 
performs no s. 96 judicial function. There is no 
merit in this argument. 

Unlawful Delegation and Abdication of the Crimi¬ 

nal Law Power 

For the reasons given by McIntyre J., I agree 
that s. 251 does not constitute an unlawful delega¬ 
tion of federal legislative power nor does it repre¬ 
sent an abdication of the criminal law power by 
Parliament. 

Section 605(1) (a) of the Criminal Code 

For the reasons given by McIntyre J., I agree 
that there is no merit in this argument. 

Section 610(3) of the Criminal Code 

Counsel for the appellants argued that s. 610(3) 
of the Criminal Code, which prohibits the award¬ 
ing of costs in appeals involving indictable 
offences, violates ss. 7, 11 {d), (J), ( h ) and 15 of the 
Charter. He also argued that this Court had the 
power to award costs on appeals under s. 24(1) of 
the Charter. It is unnecessary to decide whether or 


l’ai decide, on ne peut pas considerer Part. 251 
comme etant simplement un mecanisme visant la 
• protection de la vie ou de la sante d’une femme 
enceinte. Quoique l’objectif secondaire explique en 
a partie certaines des exigences de la disposition 
disculpatoire du par. 251(4), ce n’est pas l’objectif 
principal de Part. 251 pris dans son ensemble, qui 
vise a proteger Pinteret qu’a l’Etat dans le foetus. 
Le Parlement a cree Pinfraction criminelle de pro-^ 
b curer un avortement comme le definissent les par.Jjj 
251(1) et (2), conformement a cet objectify 
premier. Je considere qu’il s’agit d’un exerciceg 
valide du pouvoir en matiere de droit criminel. 

c L’article 96 de la Loi constitutionnelle de 1867 
- O 

Comme le juge McIntyre, je suis d’avis que l’art.g 
251 ne donne pas aux comites de Pavortement^? 
therapeutique les pouvoirs judiciaires que les cours 
d de comte, de district et superieures exergaient au 
moment de la Confederation. Comme je Pai souli- 
gne, a Part. 251(4), le Parlement a seulement 
donne au comite le pouvoir de prendre une deci¬ 
sion medicale relativement a la vie ou a la sante de 
e la femme enceinte. Les medecins portent un juge- 
ment medical sur une question medicale et n’exer- 
cent aucune fonction judiciaire au sens de Part. 96. 
Cet argument est mal fonde. 

/ Delegation illegale du pouvoir en matiere de droit 

crimmel ou renonciation a ce pouvoir 

Pour les motifs donnes par le juge McIntyre, je 
suis d’avis que Part. 251 ne constitue pas une 
g delegation illegale d’un pouvoir legislatif federal et 
ne represente pas non plus une renonciation du 
Parlement au pouvoir en matiere de droit criminel. 

L’alinea 605(1 )a) du Code criminel 

it Pour les motifs exposes par le juge McIntyre, je 
suis d’avis que cet argument est mal fonde. 

Le paragraphe 610(3) du Code criminel 

L’avocat des appelants a soutenu que le par. 

1 610(3) du Code criminel, qui interdit d’accorder 
des frais lors d’un appel relatif a un acte criminel, 
va a l’encontre de Part. 7, des al. 11 d),f), h) et de 
Part. 15 de la Charte. II a aussi allegue que cette 
j Cour dispose du pouvoir d’accorder, lors d’un 
pourvoi, des frais en vertu du par. 24(1) de la 
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not s. 610(3) of the Criminal Code violates a 
Charter right. I agree with the Court of Appeal 
that, whatever this Court’s power to award costs in 
appeals such as this one, costs should not be 
awarded in this case. a 


* * * 


b 


With regard to defence counsel’s address to the 
jury at trial, I associate myself completely with the 
comments made by the Chief Justice. In his 
address, Mr. Manning wrongly chose not to 
respect the very distinct roles the trial judge and 
the jury play in our system of criminal justice. In 
Mezzo v. The Queen, [1986] 1 S.C.R. 802, at p. 
836, McIntyre J., in a different context, stated; 

d 

No authority need be cited for the proposition that in a 
jury trial all questions of law are for the judge alone 
and, of equal importance, all questions of fact are for 
the jury alone. The distinction is of fundamental impor¬ 
tance. It should be preserved so long as it is considered e 
right to continue the use of the jury in criminal law. 


The defence submission was, as the Court of / 
Appeal stated, “a direct attack on the role and 
authority of the trial judge and a serious misstate¬ 
ment to the jury as to its duty and right in carrying 
out its oath” {supra, at p. 434). I am of the view 
that these strongly-stated observations are 8 
required for the benefit of counsel who in other 
proceedings may be tempted to follow this unac¬ 
ceptable practice. 

h 

Conclusion 

The constitutional questions should be answered 
as follows; / 

1. Question : 

Does section 251 of the CriminalCode of Canada 
infringe or deny the rights and freedoms guaranteed j 
by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms'1 


Charte. II n’est pas necessaire de determiner si le 
par. 610(3) du Code criminel viole un droit con- 
fere par la Charte. J’estime, tout comme la Cour 
d’appel, que quel que soit le pouvoir de cette Cour 
d’accorder des depens dans des pourvois comme 
celui-ci, aucuns depens ne devraient etre accordes 
en l’espece. 


* * * 

O 

o 

Pour ce qui est de la plaidoirie que l’avocat de \Hf 
defense a adressee au jury en premiere instance, jg 
partage totalement l’avis du Juge en chef. Dans sa= 
plaidoirie, M e Manning a choisi a tort de ne pas 
respecter les roles tres distincts que jouent le juge; 
du proces et le jury dans notre systeme de justicig 
criminelle. Dans l’arret Mezzo c. La Reine, [1986] 

1 R.C.S. 802, a la p. 836, le juge McIntyre a dit, 
dans un autre contexte: 

Aucun precedent n’a a etre cite pour justifier la proposi¬ 
tion selon laquelle, dans un proces par jury, toutes les 
questions de droit relevent exclusivement du juge et que, 
ce qui est tout aussi important, toutes les questions de 
fait relevent exclusivement du jury. Cette distinction est 
d’une importance fondamentale. Elle doit etre mainte- 
nue tant qu’on jugera bon de continuer d’avoir recours 
au jury en droit criminel. 

La plaidoirie de la defense etait, comme Pa dit 
la Cour d’appel, [traduction] «une attaque 
directe du role et du pouvoir du juge du proces et 
une declaration serieusement erronee quant aux 
obligations et aux droits du jure dans l’execution 
de son engagement sous serment» (precite, a la p. 
434). J’estime que ces observations fermes sont 
necessaires pour la gouverne des avocats qui, dans 
d’autres affaires, peuvent etre tentes de suivre 
cette pratique inacceptable. 

Conclusion 


Les questions constitutionnelles doivent recevoir 
les reponses suivantes: 

1. Question : 

L’article 251 du Code criminel du Canada porte-t-il 
atteinte aux droits et aux libertes garantis par Pal. 2a) 
et les art. 7, 12, 15, 27 et 28 de la Charte canadienne 
des droits et libertesl 
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Answer : 

The first constitutional question is answered in 
the affirmative in respect of the right of a 
pregnant woman to “security of the person” in s. a 
7 of the Charter. 

2. Question : 

If section 251 of the Criminal Code of Canada 
infringes or denies the rights and freedoms guaran- b 
teed by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms, is s. 251 justified by 
s. 1 of the Canadian Charter of Rights and Freedoms 
and therefore not inconsistent with the Constitution 
Act, 19821 ' c 

Answer : 

In respect of the violation of the right of a 
pregnant woman to “security of the person” in s. 

7 caused by s. 251 of the Criminal Code, s. 251 d 
is not justified by s. 1 of the Charter. 

3. Question : 

e 

Is section 251 of the Criminal Code of Canada ultra 
vires the Parliament of Canada? 

Answer: 

No, in the sense that s. 251 is within the proper f 
jurisdiction of Parliament on the basis of s. 
91(27) of the Constitution Act, 1867. 

4. Question : 

g 

Does section 251 of the Criminal Code of Canada 
violate s. 96 of the Constitution Act, 18671 

Answer : 

No. h 

5. Question : 

Does section 251 of the Criminal Code of Canada 
unlawfully delegate federal criminal power to provin¬ 
cial Ministers of Health or Therapeutic Abortion 
Committees, and in doing so, has the Federal Govern¬ 
ment abdicated its authority in this area? 

Answer: 


Reponse : 

La premiere question constitutionnelle doit rece- 
voir une reponse affirmative en ce qui concerne 
le droit d’une femme enceinte a la «securite de 
sa personne» prevu par Part. 7 de la Charte. 

2. Question : 

Si Particle 251 du Code criminel du Canada port^j 
atteinte aux droits et aux libertbs garantis par Pal. 2 a)j 
et les art. 7, 12, 15, 27 et 28 de la Charte canadiennkH- 
des droits et libertes, est-il justifie par Particle preg 
mier de la Charte canadienne des droits et libertes et= 
done compatible avec la Loi constitutionnelle def. 
19821 

Reponse: § 

os 

En ce qui concerne la violation du droit d’une 
femme enceinte a la «securite de sa personne® 
prevu a Part. 7 que cause Part. 251 du Code 
criminel, Part. 251 n’est pas justifie par Particle 
premier de la Charte. 

3. Question : 

L’article 251 du Code criminel du Canada excede-t-il 
les pouvoirs du Parlement du Canada? 

Reponse : 

Non, en ce que Part. 251 est un exercice valide 
du pouvoir du Parlement en vertu du par. 
91(27) de la Loi constitutionnelle de 1867. 

4. Question : 

L’article 251 du Code criminel du Canada viole-t-il 
Part. 96 de la Loi constitutionnelle de 18671 

Reponse : 

Non. 

5. Question : 

L’article 251 du Code criminel du Canada delegue-t-il 
illegalement la competence federate en matiere crimi- 
nelle aux ministres de la Sante provinciaux ou aux 
comites de Pavortement therapeutique et, ce faisant, 
le gouvernement federal a-t-il abdique son autorite 
dans ce domaine? 

j Reponse : 

Non. 


No. 
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6. Question : 

Do sections 605 and 610(3) of the Criminal Code of 
Canada infringe or deny the rights and freedoms 
guaranteed by ss. 7, ll(r/), 11(/), 11(A) and 24(1) of 
the Canadian Charter of Rights and Freedoms '? 

Answer : 

With respect to s. 605, the answer is no. 
Whether or not s. 610(3) of the Criminal Code 
violates a Charter right, I agree with the Court 
of Appeal that, whatever this Court’s power to 
award costs in appeals such as this one, costs 
should not be awarded in this case. 


7. Question : 

If sections 605 and 610(3) of the Criminal Code of 
Canada infringe or deny the rights and freedoms 
guaranteed by ss. 7, ll(rf), 11 (/), 11(A) and 24(1) of 
the Canadian Charter of Rights and Freedoms , are 
ss. 605 and 610(3) justified by s. 1 of the Canadian 
Charter of Rights and Freedoms and therefore not 
inconsistent with the Constitution Act, 19821 

Answer : 

Given the answer to question 6, this question 
does not call for an answer. 

On the basis of my answers to the first two 
constitutional questions, I would allow the appeal. 

The reasons of McIntyre and La Forest JJ. were 
delivered by 

McIntyre J. (dissenting)—I have read the rea¬ 
sons for judgment prepared by my colleagues, the 
Chief Justice and Justices Beetz and Wilson. I 
agree that the principal issue which arises is 
whether s. 251 of the Criminal Code , R.S.C. 1970, 
c. C-34, contravenes s, 7 of the Canadian Charter 
of Rights and Freedoms. I will make some com¬ 
ments later on other issues put forward by the 
appellants. The Chief Justice has set out the con¬ 
stitutional questions and the relevant statutory 
provisions, as well as the facts and procedural 
history. He has considered the scope of s. 7 of the 
Charter and, having found that it has been offend¬ 
ed, he would allow the appeal. I am unable to 


6. Question : 

L’article 605 et le par. 610(3) du Code criminel du 
Canada portent-ils atteinte aux droits et aux libertes 
garantis par Part. 7, les al. 11 d), 11/), lift) et le par. 
a 24(1) de la Charte canadienne des droits et libertesl 

Reponse : 

En ce qui concerne l’art. 605, la reponse est non. 
b Independamment de savoir si le par. 610(3) du 
Code criminel viole un droit confere par lio 
Charte , j’estime, tout comme la Cour d’appelo 
que quel que soit le pouvoir de cette Cou£ 
d’accorder des depens dans des pourvois comme/ 
c celui-ci, aucuns depens ne devrait etre accorde 

en Pespece. oo 

oo 

7. Question : 

Si Particle 605 et le par. 610(3) du Code criminel du 
d Canada portent atteinte aux droits et aux libertes 
garantis par Part. 7, les al. 11 d), 11/), lift) et le par. 
24(1) de la Charte canadienne des droits et liberies, 
sont-ils justifies par Particle premier de la Charte 
canadienne des droits et libertes et done compatibles 
e avec la Loi constitutionnelle de 19821 

Reponse : 

Vu la reponse a la question 6, aucune reponse 
j- n’a a etre donnee a cette question-ci. 

Compte tenu de mes reponses aux deux premie¬ 
res questions constitutionnelles, je suis d’avis d’ac- 
cueillir le pourvoi. 

e Version franqaise des motifs des juges McIntyre 
et La Forest rendus par 

Le juge McIntyre (dissident)—J’ai lu les 
motifs de jugement rediges par mes collegues le 
h Juge en chef et les juges Beetz et Wilson. Je suis 
d’accord pour dire que la question principals qui se 
pose est de savoir si Part. 251 du Code criminel, 
S.R.C. 1970, chap. C-34, viole l’art. 7 de la Charte 
canadienne des droits et libertes. Pour ce qui est 
' de certaines autres questions soulevees par les 
appelants, j’y viendrai plus loin. Le Juge en chef a 
enonce les questions constitutionnelles ainsi que les 
dispositions legislatives pertinentes et il a presente 
. un expose des faits et des procedures. II a examine 
J la portee de Part. 7 de la Charte et, apres avoir 
conclu qu’il avait ete enfreint, il s’est dit d’avis 
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agree with his reasons or his disposition of the 
appeal. I find myself in broad general agreement 
with the reasons of the Court of Appeal, and I 
would dismiss the appeal on that basis and for 
reasons that I will endeavour to set forth. 

Section 251 of the Criminal Code 

I would say at the outset that it may be thought 
that this case does not raise the Charter issues 
which were argued and which have been addressed 
in the reasons of my colleagues. The charge here is 
one of conspiracy to breach the provisions of s. 251 
of the Criminal Code. There is no doubt, and it 
has never been questioned, that the appellants 
adopted a course which was clearly in defiance of 
the provisions of the Code and it is difficult to see 
where any infringement of their rights, under s. 7 
of the Charter, could have occurred. There is no 
female person involved in the case who has been 
denied a therapeutic abortion and, as a result, the 
whole argument on the right to security of the 
person, under s. 7 of the Charter , has been on a 
hypothetical basis. The case, however, was 
addressed by all the parties on that basis and the 
Court has accepted that position. 


Section 251(1) and (2) of the Criminal Code 
make it an indictable offence for a person to use 
any means to procure the miscarriage of a female 
person and prescribe on conviction a maximum 
sentence of two years’ imprisonment, in the case of 
the woman herself, and a maximum sentence of 
life imprisonment in the case of another person. 
Parliament has decreed that procuring a non- 
therapeutic abortion is a crime deserving of severe 
punishment. Subsection (4) provides that subss. 
(1) and (2) shall not apply where an abortion is 
performed in accordance with paras, (a), ( b ), (c) 
and (d) of subs. (4). These paragraphs provide 
that a qualified medical practitioner may perform 
an abortion, and a pregnant woman may permit an 
abortion, in an accredited or an approved hospital 
where the therapeutic abortion committee for the 
hospital (defined in subs. (6)) has given its certifi¬ 
cate in writing, stating that in its opinion the 
continuation of the woman’s pregnancy would or 


d’accueillir le pourvoi. Pour ma part, je ne puis 
accepter ni ses motifs ni sa fa?on de trancher le 
pourvoi. Je souscris d’une maniere generale aux 
motifs de la Cour d’appel et, pour cette raison et 
a pour d’autres que j’essayerai d’exposer, je suis 
d’avis de rejeter le pourvoi. 

L’article 251 du Code criminel 

h Je dirais au depart qu’on pourrait penser que le 
present pourvoi ne souleve pas les questions liees a 
la Charte sur lesquelles ont porte les debats et que 
mes collegues ont traitees dans leurs motifs de 
jugement. II s’agit, en l’espece, d’une accusation de 
c complot en vue d’enfreindre les dispositions de 
Part. 251 du Code criminel. II ne fait pas de doute 
et on n’a jamais nie que les appelants ont adopte 
une ligne de conduite qui allait nettement a l’en- 
contre des dispositions du Code, et on voit mal en 
d quoi ils ont pu subir une atteinte aux droits dont ils 
jouissent en vertu de 1’art. 7 de la Charte. II n’est 
nullement question ici d’une personne du sexe 
feminin qui s’est vu refuser l’avortement therapeu- 
tique et, par consequent, toute (’argumentation 
relative au droit a la securite de la personne 
garanti par Part. 7 de la Charte repose sur une 
hypothese. C’est toutefois sur ce fondement que 
toutes les parties ont plaide et la Cour a accepte 
f cette faqon de proceder. 

Les paragraphes 251(1) et (2) du Code criminel 
disposent que quiconque emploie quelque moyen 
pour procurer l’avortement d’une personne du sexe 
g feminin se rend coupable d’un acte criminel et 
prescrivent sur declaration de culpabilite une peine 
maximale de deux ans d’emprisonnement dans le 
cas de la femme elle-meme et une peine maximale 
d’emprisonnement a perpetuite dans le cas de toute 
h autre personne. Le Parlement a decrete que prati- 
quer un avortement non therapeutique constitue 
un crime qui merite d’etre puni severement. Aux 
termes du par. (4), les par. (1) et (2) ne s’appli- 
quent pas lorsqu’un avortement est pratique en 
' conformite avec les al. (4)a), b), c) et d). Suivant 
ces alineas, un medecin qualifie peut pratiquer un 
avortement, et une femme enceinte peut permettre 
qu’on la fasse avorter, dans un hopital accredite ou 
j approuve dont le comite de Pavortement therapeu¬ 
tique (expression definie au par. (6)) a delivre un 
certificat attestant qu’a son avis la continuation de 
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would be likely to endanger her life or health. The 
certificate may be given to a qualified medical 
practitioner only after the committee, by a majori¬ 
ty of its members and at a meeting where the 
woman’s case has been reviewed, has authorized a 
the giving of the certificate. Subsection (5) 
empowers the Minister of Health of a province to 
require a therapeutic abortion committee to fur¬ 
nish copies of certificates issued by the committee 
and such other information relating to the issuing b 
of the certificate as he may require, and gives the 
Minister power to require similar information 
from a medical practitioner who has procured an 
abortion. Subsection (6) is the definitional section. c 
It is clear from the foregoing that abortion is 
prohibited and that subs. (4) provides relieving 
provisions allowing an abortion in certain limited 
circumstances. It cannot be said that s. 251 of the 
Criminal Code confers any general right to have d 
or to procure an abortion. On the contrary, the 
provision is aimed at protecting the interests of the 
unborn child and only lifts the criminal sanction 
where an abortion is necessary to protect the life 
or health of the mother. e 


In considering the constitutionality of s. 251 of 
the Criminal Code , it is first necessary to under¬ 
stand the background of this litigation and some of 
the problems which it raises. Section 251 of the g 
Code has been denounced as ill-conceived and 
inadequate by those at one extreme of the abortion 
debate and as immoral and unacceptable by those 
at the opposite extreme. There are those, like the 
appellants, who assert that on moral and ethical h 
grounds there is a simple solution to the problem: 
the inherent “right of women to control their own 
bodies” requires the repeal of s. 251 in favour of 
the principle of “abortion on demand”. Opposing 
this view are those who contend with equal vigour, ' 
and also on moral and ethical grounds, for a clear 
and simple solution: the inherent “right to life of 
the unborn child” requires the repeal of s. 251(4), 
(5), (6) and (7) in order to leave an absolute ban . 
on abortions. The battle lines so drawn are firmly 
held and the attitudes of the opposing parties 


la grossesse de cette personne du sexe feminin 
mettrait ou mettrait probablement en danger la vie 
ou la sante de cette derniere. Ce certificat ne peut 
etre remis a un medecin qualifie qu’une fois que le 
comite, par decision de la majorite de ses membres 
et lors d’une reunion au cours de laquelle le cas de 
la femme a ete examine, a autorise la delivrance 
du certificat. Le paragraphe (5) habilite le minis- 
tre de la Sante d’une province a requerir un comite 
de l’avortement therapeutique de lui fournir des 
copies des certificats delivres par le comite ainsi 
que les autres renseignements qu’il peut exiger 
relativement a la delivrance du certificat. Le meme 
paragraphe investit ce ministre du pouvoir d’exiger 
que le medecin qui a pratique un avortement lui 
fournisse des renseignements similaires. Le para¬ 
graphe (6) est consacre a des definitions. Or, il 
ressort clairement de ce qui precede que l’avorte- 
ment est interdit, mais que le par. (4) prevoit des 
exceptions en vertu desquelles l’avortement est 
permis dans certaines circonstances limitees. On 
ne saurait affirmer que l’art. 251 du Code criminel 
confere un droit general de subir ou de procurer un 
avortement. Au contraire, la disposition vise a 
proteger les interets de 1’enfant qui n’est pas 
encore ne et ne leve la sanction criminelle que si 
l’avortement s’impose pour proteger la vie ou la 
sante de la mere. 

En examinant la question de la constitutionna- 
lite de l’art. 251 du Code criminel, il est d’abord 
necessaire de saisir le contexte dans lequel le pre¬ 
sent litige a pris naissance ainsi que quelques-uns 
des problemes qu’il pose. L’article 251 du Code a 
ete taxe de mal con$u et d’insuffisant par certains 
dans le debat sur l’avortement, alors que d’autres, 
qui se situent a l’extreme oppose, l’ont qualifie 
d’immoral et d’inacceptable. D’aucuns, comme 
c’est le cas des appelants, pretendent en invoquant 
la morale et l’ethique qu’il y a une solution simple 
au probleme: «le droit des femmes d’etre maitresse 
de leur propre corps* commande l’abrogation de 
l’art. 251 en faveur du principe de cd’avortement 
libre*. S’opposent a cette these ceux qui affirment, 
tout aussi energiquement et egalement pour des 
raisons d’ordre moral et d’ethique, que la solution 
est claire et simple: «le droit a la vie qu’a l’enfant 
qui n’est pas encore ne» exige l’abrogation des par. 
251(4), (5), (6) et (7) de sorte que l’avortement 
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admit of no compromise. From the submission of 
the Attorney General of Canada (set out in his 
factum at paragraph 6), however, it may appear 
that a majority in Canada do not see the issue in 
such black and white terms. Paragraph 6 is in « 
these words: 


The evidence of opinion surveys indicates that there is 
a surprising consistency over the years and in different 
survey groups in the spectrum of opinions on the issue of 
abortion. Roughly 21 to 23% of people at one end of the 
spectrum are of the view, on the one hand, that abortion 
is a matter solely for the decision of the pregnant 
woman and that any legislation on this subject is an c 
unwarranted interference with a woman’s right to deal 
with her own body, while about 19 to 20% are of the 
view, on the other hand, that destruction of the living 
fetus is the killing of human life and tantamount to 
murder. The remainder of the population (about 60%) d 
are of the view that abortion should be prohibited in 
some circumstances. 

Parliament has heeded neither extreme. Instead, 
an attempt has been made to balance the compet- e 
ing interests of the unborn child and the pregnant 
woman. Where the provisions of s. 251(4) are met, 
the abortion may be performed without legal sanc¬ 
tion. Where they are not, abortion is deemed to be 
socially undesirable and is punished as a crime. In / 
Morgentaler v. The Queen, [1976] 1 S.C.R. 616 
[hereinafter Morgentaler (1975)], Laskin C.J. said 
(in dissent, but not on this point), at p. 627: 


What is patent on the face of the prohibitory portion of 
s. 251 is that Parliament has in its judgment decreed 
that interference by another, or even by the pregnant h 
woman herself, with the ordinary course of conception is 
socially undesirable conduct subject to punishment. 
That was a judgment open to Parliament in the exercise 
of its plenary criminal law power, and the fact that there 
may be safe ways of terminating a pregnancy or that . 
any woman or women claim a personal privilege to that ' 
end, becomes immaterial. I need cite no authority for 
the proposition that Parliament may determine what is 
not criminal as well as what is, and may hence introduce 
dispensations or exemptions in its criminal legislation. 


soit frappe d’une interdiction totale. De chaque 
cote, on maintient fermement sa position et on 
n’admet aucun compromis. Cependant, 1’argument 
avance par le procureur general du Canada (au 
paragraphe 6 de son memoire) peut porter a croire 
que la majorite des Canadiens ne considerent pas 
que la question est aussi claire et nette. Le para¬ 
graphe 6 est ainsi conqu: 

[traduction] Les sondages d’opinion revelent qu’il 
y a eu au cours des annees et pour les differents groupes 
cibles une Constance surprenante dans la gamme des 
opinions exprimees sur la question de l’avortement. 
D’une part, environ 21 % a 23 % des gens estiment qu’il 
appartient uniquement a la femme enceinte de decider si 
elle se fera avorter et que toute loi dans ce domaine 
represente une atteinte injustifiee au droit de la femme 
de disposer, comme elle l’entend, de son propre corps, 
alors que, d’autre part, a peu pres 19 % a 20 % jugent 
que detruire un fcetus vivant c’est enlever la vie a un etre 
humain et ainsi commettre un meurtre. Le reste de la 
population (environ 60 %) est d’avis que l’avortement 
devrait etre interdit dans certaines circonstances. 

Le legislateur n’a retenu ni Tun ni l’autre de ces 
points de vue extremes. II a plutot tente d’equili- 
brer les interets de l’enfant qui n’est pas encore ne 
et ceux opposes de la femme enceinte. Du moment 
que sont respectees les dispositions du par. 251(4), 
l’avortement peut etre accompli sans que cela n’en- 
traine de sanction legale. Dans l’hypothese con- 
traire, l’avortement est considere comme un acte 
socialement reprehensible, reprime comme un 
crime. Dans l’arret Morgentaler c. La Reine , 
[1976] 1 R.C.S. 616, [ci-apres i’arret Morgentaler 
(1975)] le juge en chef Laskin (dissident, mais non 
sur ce point) affirme, a la p. 627: 

Ce qui est evident a la lecture de la partie de l’art. 251 
qui porte interdiction, c’est que le Parlement, exergant 
son jugement, a decrete que 1’intervention d’une autre 
personne, voire de la mere elle-meme, dans le cours 
ordinaire de la conception constitue une conduite socia¬ 
lement indesirable et passible de sanctions. C’est la un 
jugement que le Parlement pouvait porter dans 1’exer- 
cice de son pouvoir legislatif plenier en matiere crimi- 
nelle, et le fait qu’il puisse exister des moyens surs 
d’interrompre une grossesse ou qu’une ou plusieurs 
femmes pretendent a un droit individuel de poser ce 
geste, n’est aucunement pertinent. Je n’ai pas besoin de 
citer de precedents pour affirmer que le Parlement peut 
determiner ce qui n’est pas criminel aussi bien que ce 
qui Test, et qu’il peut par consequent introduire dans ses 
lois penales des dispenses ou des immunites. 
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Parliament’s view that abortion is, in its nature, 
“socially undesirable conduct” is not new. Parlia¬ 
ment’s policy, as expressed by s. 251 of the Code, 
is consistent with that which has governed Canadi¬ 
an criminal law since Confederation and before: « 
see Dickson J. (as he then was) in Morgentaler 
(1975), supra , at p. 672, and the reasons of the 
Ontario Court of Appeal in this case: (1985), 52 
O.R. (2d) 353, at pp. 364-66. It is against this 
background that I turn to the question of judicial b 
review in light of the Charter. 


Scope of Judicial Review under the Charter 

Before the adoption of the Charter, there was 
little question of the limits of judicial review of the 
criminal law. For all practical purposes it was 
limited to a determination of whether the 
impugned enactment dealt with a subject which 
could fall within the criminal law power in s. 
91(27) of the Constitution Act, 1867. There was 
no doubt of the power of Parliament to say what e 
was and what was not criminal and to prohibit 
criminal conduct with penal sanctions, although 
from 1960 onwards legislation was subject to 
review under the Canadian Bill of Rights: see 
Morgentaler (1975), supra. The adoption of the / 
Charter brought a significant change. The power 
of judicial review of legislation acquired greater 
scope but, in my view, that scope is not unlimited 
and should be carefully confined to that which is 
ordained by the Charter. I am well aware that s 
there will be disagreement about what was 
ordained by the Charter and, of course, a measure 
of interpretation of the Charter will be required in 
order to give substance and reality to its provi- f, 
sions. But the courts must not, in the guise of 
interpretation, postulate rights and freedoms 
which do not have a firm and a reasonably identifi¬ 
able base in the Charter. In his reasons, the Chief 
Justice refers to the problem. He says, at pp. « 
45-46: 


During argument before this Court, counsel for the j 
Crown emphasized repeatedly that it is not the role of 
the judiciary in Canada to evaluate the wisdom of 


L’opinion du legislateur portant que l’avortement 
constitue, de par sa nature meme, une «conduite 
socialement indesirable» ou reprehensible n’a rien 
de nouveau. La politique du legislateur, enoncee a 
Part. 251 du Code, Concorde avec celle qui a regi le 
droit criminel canadien depuis la Confederation et 
meme avant: voir les motifs du juge Dickson (alors 
juge puine) dans l’arret Morgentaler (1975), pre¬ 
cite, a la p. 672, ainsi que ceux de la Cour d’appel(j 
de l’Ontario dans la presente affaire, (1985), 52C 
O.R. (2d) 353, aux pp. 364 a 366. C’est dans ce ' 
contexte que j’aborde la question du controle judi-a> 

ciaire en fonction de la Charte. □ 

c 

CO 

Portee du controle judiciaire fonde sur la Charte O 

oo 

00 

Avant l’adoption de la Charte, il n’etait guerej? 
question des limites du controle judiciaire du droit 
criminel. A toutes fins pratiques, ce controle con- 
sistait uniquement a determiner si le texte attaque 
portait sur un sujet pouvant relever de la compe¬ 
tence en matiere de droit criminel que conferait le 
par. 91(27) de la Loi constitutionnelle de 1867. 
Personne ne doutait que le Parlement etait auto¬ 
rise a decider ce qui constituait et ce qui ne 
constituait pas une conduite criminelle et a repri¬ 
mer cette conduite au moyen de sanctions penales, 
quoique, a partir de 1960, toute loi pouvait faire 
l’objet d’un controle en vertu de la Declaration 
canadienne des droits : voir l’arret Morgentaler 
(1975), precite. Or, un changement important a 
resulte de l’adoption de la Charte. Le pouvoir 
d’exercer un controle judiciaire sur des mesures 
legislatives a pris de l’envergure mais, a mon avis, 
sa portee n’en demeure pas moins restreinte et elle 
devrait soigneusement etre limitee k celle prescrite 
par la Charte. Je sais tres bien qu’on ne s’entendra 
pas sur ce que prescrit la Charte et il va sans dire 
qu’il faudra une certaine mesure d’interpretation 
pour conferer substance et realite a ses disposi¬ 
tions. Les tribunaux ne doivent pas cependant, 
sous pretexte d’interpreter, supposer l’existence de 
droits et de libertes qui ne reposent pas de maniere 
solide et raisonnablement identifiable sur la 
Charte. Le Juge en chef evoque ce probleme dans 
ses motifs de jugement, ou il dit, aux pp. 45 et 46: 

Au cours des plaidoiries devant nous, le substitut du 
procureur general a rappele a plusieurs reprises que le 
pouvoir judiciaire au Canada n’a pas comme role d’eva- 
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legislation enacted by our democratically elected repre¬ 
sentatives, or to second-guess difficult policy choices 
that confront all governments. In Morgentaler v. The 
Queen, [1976] 1 S.C.R. 616, at p. 671, (hereinafter 
“Morgentaler (1975)”) I stressed that the Court had 
“not been called upon to decide, or even to enter, the 
loud and continuous public debate on abortion.” Eleven 
years later, the controversy persists, and it remains true 
that this Court cannot presume to resolve all of the 
competing claims advanced in vigorous and healthy 
public debate. Courts and legislators in other democratic 
societies have reached completely contradictory deci¬ 
sions when asked to weigh the competing values relevant 
to the abortion question. See, e.g., Roe v. Wade, 410 
U.S. 113 (1973); Paton v. United Kingdom (1980), 3 
E.H.R.R. (European Court of Human Rights); The 
Abortion Decision of the Federal Constitutional Court 
— First Senate — of the Federal Republic of Germany, 
February 25, 1975, translated and reprinted in (1976), 9 
John Marshall J. Prac. and Proc. 605; and the Abortion 
Act, 1967, 1967, c. 87 (U.K.) 


But since 1975, and the first Morgentaler decision, 
the Court has been given added responsibilities. I stated 
in Morgentaler (1975), at p. 671, that: 

The values we must accept for the purposes of this 
appeal are those expressed by Parliament which holds 
the view that the desire of a woman to be relieved of 
her pregnancy is not, of itself, justification for per¬ 
forming an abortion. 

Although no doubt it is still fair to say that courts are 
not the appropriate forum for articulating complex and 
controversial programmes of public policy, Canadian 
courts are now charged with the crucial obligation of 
ensuring that the legislative initiatives pursued by our 
Parliament and legislatures conform to the democratic 
values expressed in the Canadian Charter of Rights and 
Freedoms .... It is in this latter sense that the current 
Morgentaler appeal differs from the one we heard a 
decade ago. 

While I differ with the Chief Justice in the disposi¬ 
tion of this appeal, I would accept his words, ' 
referred to above, which describe the role of the 
Court, but I would suggest that in “ensuring that 
the legislative initiatives pursued by our Parlia¬ 
ment and legislatures conform to the democratic . 
values expressed in the Canadian Charter of J 
Rights and Freedoms ” the courts must confine 


luer la sagesse des lois edictees par nos deputes elus 
democratiquement, ni de reinterpreter les choix difficiles 
de politique auxquels tous les gouvernements sont con- 
frontes. Dans l’arret Morgentaler c. La Reine, [1976] 1 
a R.C.S. 616, a la p. 671, (ci-apres l’arret «Morgentaler 
(1975)») j’ai souligne que la Cour «n’est pas appelee a 
trancher, ni meme a aborder, le debat public anime et 
constant sur l’avortement». Onze ans plus tard, la con- 
troverse fait toujours rage et il est tout aussi vrai que la 
^ Cour ne saurait pretendre concilier toutes les allegations 
contradictoires avancees dans le vigoureux et sain debat 
public ainsi suscite. Tant les tribunaux que les legisla- 
teurs, dans d’autres societes democratiques, sont arrives 
a des decisions entierement contradictoires lorsqu’il leur 
a ete demande de soupeser les valeurs que la question de 
c l’avortement oppose. Voir, p. ex., l’arret Roe v. Wade, 
410 U.S. 113 (1973); 1’arret Paton c. Royaume-Uni 
(1980), 3 E.H.R.R. (Cour europeenne des droits de 
l’homme); The Abortion Decision of the Federal Cons¬ 
titutional Court — First Senate — of the Federal 
Republic of Germany, 25 fevrier 1975, traduit en 
anglais et reedite dans (1976), 9 John Marshall J. Prac. 
and Proc. 605; et 1 'Abortion Act, 1967, 1967, chap. 87 
(R.-U.) 

Mais depuis 1975, et le premier arret Morgentaler, la 
Cour s’est vue confier des responsabilites additionnelles. 
Je disais dans l’arret Morgentaler (1975), a la p. 671: 

Les valeurs que nous devons accepter aux fins du 
pourvoi sont celles qu’a proclamees le Parlement, qui 
s’en tient a I’opinion que le desir d’une femme d’etre 
soulagee de sa grossesse ne justifie pas en soi 
I’avortement. 

Quoiqu’on puisse toujours sans aucun doute affirmer 
que les tribunaux ne sont pas le lieu oil doivent s’elabo- 
rer les politiques generates complexes et controversees, 
les tribunaux canadiens se voient neanmoins confier 
aujourd’hui l’obligation cruciale de veiller a ce que les 
initiatives legislatives de notre Parlement et de nos 
legislatures se conforment aux valeurs democratiques 
qu’exprime la Charte canadienne des droits et libertes 
[...] C’est en ce dernier sens que le present pourvoi 
differe de celui dont nous etions saisis voici une 
decennie. 

Bien que je ne partage pas l’avis du Juge en chef 
quant a la faqon de trancher le pourvoi, je souscris 
a ce qu’il affirme, dans le passage qui vient d’etre 
cite, concernant le role de cette Cour. Je pretends 
cependant qu’en veillant «a ce que les initiatives 
legislatives de notre Parlement et de nos legislatu¬ 
res se conforment aux valeurs democratiques 
qu’exprime la Charte canadienne des droits et 
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themselves to such democratic values as are clearly 
found and expressed in the Charter and refrain 
from imposing or creating other values not so 
based. 

It follows, then, in my view, that the task of the 
Court in this case is not to solve nor seek to solve 
what might be called the abortion issue, but simply 
to measure the content of s. 251 against the 
Charter. While this may appear to be self-evident, 
the distinction is of vital importance. If a particu¬ 
lar interpretation enjoys no support, express or 
reasonably implied, from the Charter, then the 
Court is without power to clothe such an interpre¬ 
tation with constitutional status. It is not for the 
Court to substitute its own views on the merits of a 
given question for those of Parliament. The Court 
must consider not what is, in its view, the best 
solution to the problems posed; its role is confined 
to deciding whether the solution enacted by Parlia¬ 
ment offends the Charter. If it does, the provision 
must be struck down or declared inoperative, and 
Parliament may then enact such different provi¬ 
sions as it may decide. I adopt the words of 
Holmes J., which were referred to in Ferguson v. 
Skrupka, 372 U.S. 726 (1963), at pp. 729-30: 


There was a time when the Due Process Clause was used 
by this Court to strike down laws which were thought 
unreasonable, that is, unwise or incompatible with some 
particular economic or social philosophy. In this manner 
the Due Process Clause was used, for example, to nullify 
laws prescribing maximum hours for work in bakeries, 
Lochner v. New York, 198 U.S. 45 (1905), outlawing 
“yellow dog” contracts, Coppage v. Kansas , 236 U.S. 1 
(1915), setting minimum wages for women, Adkins v. 
Children’s Hospital, 261 U.S. 525 (1923), and fixing 
the weight of loaves of bread, Jay Burns Baking Co. v. 
Bryan, 264 U.S. 504 (1924). This intrusion by the 
judiciary into the realm of legislative value judgments 
was strongly objected to at the time, particularly by Mr. 
Justice Holmes and Mr. Justice Brandeis. Dissenting 
from the Court’s invalidating a state statute which 
regulated the resale price of theatre and other tickets, 
Mr. Justice Holmes said: 


libertes», les tribunaux doivent s’en tenir aux 
valeurs democratiques qui sont clairement enon- 
cees dans la Charte et s’abstenir d’imposer ou de 
creer d’autres valeurs qui ne s’y trouvent pas. 
a 

II s’ensuit done, selon moi, que notre tache en 
l’espece consiste non pas a resoudre ni a tenter de 
resoudre ce qu’on pourrait appeler la question de 
l’avortement, mais simplement a examiner le con- 
’ tenu de Part. 251 en fonction de la Charte. Quoi- 
que cela puisse paraftre evident en soi, la distinc¬ 
tion revet une importance capitale. Si une 
interpretation particuliere n’est pas appuyee, 
c expressement ou implicitement, par la Charte , la 
Cour est alors impuissante a preter a cette inter¬ 
pretation un caractere constitutionnel. II n’appar- 
tient nullement a la Cour de substituer ses propres 
opinions a celles du legislateur concernant le bien- 
d fonde d’une question donnee. La Cour ne doit pas 
considerer ce qu’elle estime etre la meilleure solu¬ 
tion aux problemes poses; son role se limite a 
decider si la solution adoptee par le legislateur va a 
l’encontre de la Charte. Si e’est le cas, la disposi- 
e tion en question doit etre declaree invalide ou 
inoperante et il est alors loisible au legislateur 
d’adopter toute disposition differente qu’il pourra 
juger a propos. Je fais miens les propos du juge 
j Holmes, mentionnes dans l’arret Ferguson v. 
Skrupka, 372 U.S. 726 (1963), aux pp. 729 et 
730: 

[traduction] II fut un temps ou cette Cour recourait 
a la clause de [’application reguliere de la loi pour 
S invalider des lois jugees deraisonnables, e’est-a-dire 
insensees ou incompatibles avec une certaine philosophie 
economique ou sociale. C’est ainsi qu’on s’est servi de 
cette clause notamment pour annuler des lois prescrivant 
le nombre maximal d'heures de travail dans les boulan- 
h geries, Lochner v. New York, 198 U.S. 45 (1905), 
interdisant les contrats de «jaune», Coppage v. Kansas, 
236 U.S. 1 (1915), etablissant un salaire minimum pour 
les femmes, Adkins v. Children’s Hospital, 261 U.S. 
525 (1923), et fixant le poids des pains, Jay Burns 
i Baking Co. v. Bryan, 264 U.S. 504 (1924). Cette incur¬ 
sion par les tribunaux dans le domaine des jugements de 
valeur du legislateur a suscite a Tepoque une opposition 
vigoureuse, notamment de la part des juges Holmes et 
Brandeis. Bien que la Cour ait declare invalide une loi 
j d’un Etat reglementant le. prix de revente des billets de 
theatre et d’autres billets, le juge Holmes, dissident, a 
dit: 
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“I think the proper course is to recognize that a 
state legislature can do whatever it sees fit to do 
unless it is restrained by some express prohibition in 
the Constitution of the United States or of the State, 
and that Courts should be careful not to extend such 
prohibitions beyond their obvious meaning by reading 
into them conceptions of public policy that the par¬ 
ticular Court may happen to entertain”. 

And in an earlier case he had emphasized that, “The 
criterion of constitutionality is not whether we believe 
the law to be for the public good.” 

The doctrine that prevailed in Lochner, Coppage, 
Adkins, Burns, and like cases — that due process 
authorizes courts to hold laws unconstitutional when 
they believe the legislature has acted unwisely — has 
long since been discarded. We have returned to the 
original constitutional proposition that courts do not 
substitute their social and economic beliefs for the judg¬ 
ment of legislative bodies, who are elected to pass laws. 


Holmes J. wrote in 1927, but his words have 
retained their force in American jurisprudence: see 
New Orleans v. Dukes, All U.S. 297 (1976), at p. 
304, Minnesota v. Clover Leaf Creamery Co., 449 
U.S. 456 (1981), at p. 469, and Hoffman Estates 
v. The Flipside, Hoffman Estates, Inc., 455 U.S. 
489 (1982), at pp. 504-5. In my view, although 
written in the American context, the principle 
stated is equally applicable in Canada. 

It is essential that this principle be maintained 
in a constitutional democracy. The Court must not 
resolve an issue such as that of abortion on the 
basis of how many judges may favour “pro-choice” 
or “pro-life”. To do so would be contrary to sound 
principle and the rule of law affirmed in the 
preamble to the Charter which must mean that no 
discretion, including a judicial discretion, can be 
unlimited. But there is a problem, for the Court 
must clothe the general expression of rights and 
freedoms contained in the Charter with real sub¬ 
stance and vitality. How can the courts go about 
this task without imposing at least some of their 
views and predilections upon the law? This ques¬ 
tion has been the subject of much discussion and 
comment. Many theories have been postulated but 


«Je crois qu’il convient de reconnaitre que la legisla¬ 
ture d’un Etat peut faire tout ce qu’elle juge a propos, 
■ a moins qu’une disposition expresse de la Constitution 
des Etats-Unis ou de l’Etat en question ne Ten empe- 
a che. J’estime aussi que les tribunaux devraient pren¬ 
dre soin de ne pas donner a ces interdictions une 
portee qui aille au-dela de leur sens manifeste en y 
appliquant leurs propres conceptions de l’interet 
public.# 

b Dans un arret anterieur, il avait souligne que «Le critere 
de la constitutionnalite ne consiste pas a nous demander 
si nous estimons que la loi en question est pour le bien 
publics. 

Voila maintenant longtemps que n’a plus cours le 
c principe retenu dans les decisions Lochner, Coppage, 
Adkins, Burns, etc., savoir qu’en vertu de l’application 
reguliere de la loi, les tribunaux peuvent declarer des 
lois inconstitutionnelles lorsqu’ils estiment que le legisla¬ 
tes a agi de faqon insensee. On est en effet revenu a la 
d vieille proposition constitutionnelle portant que les tribu¬ 
naux ne doivent pas substituer leurs convictions en 
matiere sociale et economique au jugement des corps 
legislates dont les membres sont elus pour legiferer. 

Les propos du juge Holmes datent de 1927, mais 
ils n’ont pas perdu de leur force dans la jurispru¬ 
dence americaine: voir New Orleans v. Dukes, All 
U.S. 297 (1976), a la p. 304; Minnesota v. Clover 
Leaf Creamery Co., 449 U.S. 456 (1981), a la p. 
f 469; et Hoffman Estates v. The Flipside, Hoffman 
Estates, Inc., 455 U.S. 489 (1982), aux pp. 504 et 
505. A mon avis, bien qu’il ait ete etabli dans le 
contexte americain, ce principe est tout aussi 
applicable au Canada. 

II est essentiel de maintenir ce principe dans une 
democratic constitutionnelle. II ne faut pas que la 
decision de la Cour sur une question comme celle 
de l’avortement soit fonction du nombre de juges 
h qui peuvent faire partie du camp «prochoix» ou 
«provie», car cela irait a l’encontre de principes 
solides et de la primaute du droit dont parle le 
preambule de la Charte, ce qui doit done signifier 
qu’aucun pouvoir discretionnaire, pas meme celui 
' des tribunaux, n’est absolu. II existe toutefois un 
probleme en ce sens que la Cour doit conferer a 
l’enonce general des droits et libertes que contient 
la Charte une substance et une vitalite veritables. 
j Or, comment les tribunaux peuvent-ils s’acquitter 
de cette tache sans assujettir la loi a au moins 
certaines de leurs opinions et preferences? C’est la 
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few have had direct reference to the problem in the 
Canadian context. In my view, this Court has 
offered guidance in this matter. In such cases as 
Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at 
pp. 155-56, and R. v. Big M Drug Mart Ltd., 
[1985] 1 S.C.R. 295, at p. 344, it has enjoined 
what has been termed a “purposive approach” in 
applying the Charter and its provisions. I take this 
to mean that the Courts should interpret the 
Charter id a manner calculated to give effect to its 
provisions, not to the idiosyncratic view of the 
judge who is writing. This approach marks out the 
limits of appropriate Charter adjudication. It con¬ 
fines the content of Charter guaranteed rights and 
freedoms to the purposes given expression in the 
Charter. Consequently, while the courts must con¬ 
tinue to give a fair, large and liberal construction 
to the Charter provisions, this approach prevents 
the Court from abandoning its traditional 
adjudicatory function in order to formulate its own 
conclusions on questions of public policy, a step 
which this Court has said on numerous occasions it 
must not take. That Charter interpretation is to be 
purposive necessarily implies the converse: it is not 
to be “non-purposive”. A court is not entitled to 
define a right in a manner unrelated to the interest 
which the right in question was meant to protect. I 
endeavoured to formulate an approach to the prob¬ 
lem in Reference Re Public Service Employee 
Relations Act, [1987] 1 S.C.R. 313, in these 
words, at p. 394: 


It follows that while a liberal and not overly legalistic 
approach should be taken to constitutional interpreta¬ 
tion, the Charter should not be regarded as an empty 
vessel to be filled with whatever meaning we might wish 
from time to time. The interpretation of the Charter, as 
of all constitutional documents, is constrained by the 
language, structure and history of the constitutional 
text, by constitutional tradition, and by the history, 
traditions, and underlying philosophies of our society. 


une question qui a fait l’objet de beaucoup de 
discussion et de commentaires. Maintes theories 
ont ete avancees, mais peu d’entre elles se rappor- 
tent directement au probleme tel qu’il se pose dans 
a le contexte canadien. Pour ma part, j’estime que la 
jurisprudence de cette Cour est instructive a cet 
egard. Dans des arrets comme Hunter c. Southam 
Inc., [1984] 2 R.C.S. 145, aux pp. 155 et 156, et 
R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S. 295, 
h a la p. 344, la Cour a recommande que, dans 
l’application de la Charte et de ses dispositions, 
soit adoptee ce qu’on a appele une «methode qui 
tient compte de l’objet vise*. J’interprete cela 
comme signifiant que les tribunaux devraient 
interpreter la Charte de maniere a mettre a execu¬ 
tion ses dispositions plutot que le point de vue 
personnel du juge qui ecrit. Cette faqon de proce- 
der etablit des bornes que les tribunaux ne 
d devraient pas depasser lorsqu’ils se prononcent sur 
la Charte. Elle circonscrit le contenu des droits et 
libertes garantis par la Charte aux objets qui y 
sent formules. Par consequent, bien que les tribu¬ 
naux doivent continuer a donner aux dispositions 
e de la Charte une interpretation juste, large et 
liberale, cette inethode empeche la Cour d’aban- 
donner son role decisionnel traditionnel pour for- 
muler ses propres conclusions sur des questions de 
j. politique generate, ce qu’a maintes reprises la Cour 
a dit qu’elle devait eviter de faire. Affirmer que 
l’interpretation de la Charte doit tenir compte de 
son objet implique necessairement l’inverse: elle ne 
doit pas s’interpreter «d’une maniere qui fait abs- 
g traction de l’objet vise*. Une cour n’est pas habili- 
tee a donner a un droit une definition n’ayant 
aucun rapport avec l’interet qu’est destine a prote- 
ger le droit en question. Dans le Renvoi relatif a la 
Public Service Employee Relations Act, [1987] 1 
h R.C.S. 313, a la p. 394, j’ai tente de formuler une 
faqon d’aborder le probleme: 

II s’ensuit que, bien qu’il faille adopter une attitude 
liberale et pas trop formaliste en matiere d’interpreta- 
. tion constitutionnelle, la Charte ne saurait etre conside- 
' ree comme un simple contenant, a meme de recevoir 
n’importe quelle interpretation qu’on pourrait vouloir lui 
donner. L’interpretation de la Charte, comme celle de 
tout document constitutionnel, est circonscrite par la 
formulation, la structure et l’historique du texte consti- 
J tutionnel, par la tradition constitutionnelle et par 1’his- 
toire, les traditions et les philosophies inherentes de 
notre societe. 
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The approach, as I understand it, does not mean 
that judges may not make some policy choices 
when confronted with competing conceptions of 
the extent of rights or freedoms. Difficult choices 
must be made and the personal views of judges will 
unavoidably be engaged from time to time. The 
decisions made by judges, however, and the inter¬ 
pretations that they advance or accept must be 
plausibly inferable from something in the Charter. 
It is not for the courts to manufacture a constitu¬ 
tional right out of whole cloth. I conclude on this 
question by citing and adopting the following 
words, although spoken in dissent, from the judg¬ 
ment of Harlan J. in Reynolds v. Sims, 377 U.S. 
533 (1964), which, in my view, while stemming 
from the American experience, are equally appli¬ 
cable in a consideration of the Canadian position. 
Harlan J. commented, at pp. 624-25, on the: 


... current mistaken view of the Constitution and the 
constitutional function of this Court. This view, in a 
nutshell, is that every major social ill in this country can 
find its cure in some constitutional “principle,” and that 
this Court should “take the lead” in promoting reform 
when other branches of government fail to act. The 
Constitution is not a panacea for every blot upon the 
public welfare, nor should this Court, ordained as a 
judicial body, be thought of as a general haven for 
reform movements. The Constitution is an instrument of 
government, fundamental to which is the premise that in 
a diffusion of governmental authority lies the greatest 
promise that this Nation will realize liberty for all its 
citizens. This Court, limited in function in accordance 
with that premise, does not serve its high purpose when 
it exceeds its authority, even to satisfy justified impa¬ 
tience with the slow workings of the political process. 
For when, in the name of constitutional interpretation, 
the Court adds something to the Constitution that was 
deliberately excluded from it, the Court in reality substi¬ 
tutes its view of what should be so for the amending 
process. 


The Right to Abortion and s. 7 of the Charter 

The judgment of my colleague, Wilson J., is 
based upon the proposition that a pregnant woman 


Si je comprends bien, cela ne veut pas dire que les 
juges ne peuvent pas faire certains choix de politi¬ 
que generale lorsqu’ils se trouvent devant des con¬ 
ceptions opposees de l’etendue de droits ou de 
a libertes. Des choix difficiles doivent etre faits et le 
point de vue personnel des juges jouera inevitable- 
ment a l’occasion. Toutefois, les decisions rendues 
par les juges ainsi que les interpretations qu’ils 
proposent ou qu’ils retiennent doivent decouler 
b plausiblement de la Charte. 11 n’appartient nulle- 
ment aux tribunaux de forger de toutes pieces un 
droit constitutionnel. Pour terminer mes observa¬ 
tions sur cette question, je cite, en les adoptant, les 
c propos suivants tires des motifs du juge Harlan, 
dissident, dans l’affaire Reynolds v. Sims, 111 
U.S. 533 (1964), qui, selon moi, bien qu’ils decou- 
lent de 1’experience americaine, sont tout autant 
applicables dans une etude de la position cana- 
d dienne. Le juge Harlan commente, aux pp. 624 et 
625: 

[traduction] ... l’idee erronee qu’on se fait actuelle- 
ment de la Constitution et du role qu’elle attribue a 
cette Cour. Ce point de vue, en un mot, porte qu’on peut 
e trouver dans quelque «principe» constitutionnel un 
remede a tous les maux sociaux importants qui affligent 
ce pays et que cette Cour doit «prendre l’initiative» de 
promouvoir la reforme lorsque les autres organes du 
gouvernement n’agissent pas. La Constitution n’est pas 
f une panacee qui permet de remedier a toutes les attein- 
tes au bien-etre public et cette Cour, en tant que corps 
judiciaire, ne doit pas non plus etre consideree comme 
un refuge pour tous les mouvements de reforme. La 
Constitution est un instrument de gouvernement; elle 
g repose sur la premisse fondamentale selon laquelle c’est 
la repartition du pouvoir gouvernemental qui offre a 
cette nation les meilleures possibilites d’assurer la liberte 
a tous ses citoyens. Cette Cour, dont les fonctions sont 
limitees en conformite avec cette premisse, ne remplit 
h pas sa noble mission lorsqu’elle excede sa competence, 
fut-ce par suite d’une impatience justifiee face aux 
lenteurs du processus politique. Car lorsqu’au nom de 
l’interpretation constitutionnelle, la Cour ajoute a la 
Constitution quelque chose qui en a ete deliberement 
/ exclu, elle se trouve en realite a substituer au processus 
d’amendement sa propre conception de ce que devrait 
dire la Constitution. 

Le droit a Tavortement et Part. 7 de la Charte 

1 Le jugement de ma collegue le juge Wilson est 
fonde sur la proposition selon laquelle la femme 
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has a right, under s. 7 of the Charter, to have an 
abortion. The same concept underlies the judg¬ 
ment of the Chief Justice. He reached the conclu¬ 
sion that a law which forces a woman to carry a 
foetus to term, unless certain criteria are met 
which are unrelated to her own priorities and 
aspirations, impairs the security of her person. 
That, in his view, is the effect of s. 251 of the 
Criminal Code. He has not said in specific terms 
that the pregnant woman has the right to an 
abortion, whether therapeutic or otherwise. In my 
view, however, his whole position depends for its 
validity upon that proposition and that interfer¬ 
ence with the right constitutes an infringement of 
her right to security of the person. It is said that a 
law which forces a woman to carry a foetus to 
term unless she meets certain criteria unrelated to 
her own priorities and aspirations interferes with 
security of her person. If compelling a woman to 
complete her pregnancy interferes with security of 
her person, it can only be because the concept of 
security of her person includes a right not to be 
compelled to carry the child to completion of her 
pregnancy. This, then, is simply to say that she has 
a right to have an abortion. It follows, then, that if 
no such right can be shown, it cannot be said that 
security of her person has been infringed by state 
action or otherwise. 

All laws, it must be noted, have the potential for 
interference with individual priorities and aspira¬ 
tions. In fact, the very purpose of most legislation 
is to cause such interference. It is only when such 
legislation goes beyond interfering with priorities 
and aspirations, and abridges rights, that courts 
may intervene. If a law prohibited membership in 
a lawful association it would be unconstitutional, 
not because it would interfere with priorities and 
aspirations, but because of its interference with the 
guaranteed right of freedom of association under s. 
2(d) of the Charter. Compliance with the Income 
Tax Act has, no doubt, frequently interfered with 
priorities and aspirations. The taxing provisions 
are not, however, on that basis unconstitutional, 
because the ordinary taxpayer enjoys no right to 
be tax free. Other illustrations may be found. In 
my view, it is clear that before it could be conclud¬ 
ed that any enactment infringed the concept of 
security of the person, it would have to infringe 


enceinte a droit a Pavortement en vertu de Part. 7 
de la Charte. La meme notion sous-tend le juge- 
ment du Juge en chef. II en vient a la conclusion 
que la loi qui force une femme a mener a terme un 
a foetus, a moins de satisfaire a certains criteres qui 
n’ont rien a voir avec ses propres priorites et 
aspirations, porte atteinte a la securite de sa per- 
sonne. Voila, a son avis, l’effet de Part. 251 du 
Code criminel. II n’a pas affirme expressement que— 
b la femme enceinte a droit a l’avortement therapeu-Q 
tique ou autre. J’estime cependant que la validite^ 
de sa position depend de cette proposition et queg 
l’atteinte a ce droit constitue une atteinte au droit— 
a la securite de sa personne. On dit que la loi quic 
force une femme a mener a terme un foetus, ao 
moins de satisfaire a certains criteres qui n’ont rieng 
a voir avec ses propres priorites et aspirations, 
porte atteinte a la securite de sa personne. Si en 
d obligeant une femme a mener a terme sa grossesse, 
on attente a la securite de sa personne, ce ne peut 
etre que parce que le concept de la securite de la 
personne inclut le droit de ne pas etre contrainte a 
mener a terme sa grossesse. Cela revient alors 
e simplement a dire qu’elle a droit a l’avortement. II 
s’ensuit done que si on ne peut prouver l’existence 
d’un tel droit, on ne saurait dire que la securite de 
sa personne a ete violee par Paction de l’Etat ou de 
quelque autre maniere. 

Toute loi, soulignons-le, peut eventuellement 
porter atteinte aux priorites et aux aspirations 
d’une personne. De fait, e’est precisement cela que 
g visent la plupart des mesures legislatives. Ce n’est 
que lorsque ces mesures ne constituent plus une 
simple entrave auxdites priorites et aspirations et 
qu’elles portent atteinte a des droits que les tribu- 
naux peuvent intervenir. La loi qui interdirait de 
A faire partie d’une association licite serait inconsti- 
tutionnelle, non parce qu’elle porterait atteinte a 
des priorites et h des aspirations, mais parce 
qu’elle leserait le droit a la liberte dissociation 
garanti par Pal. 2d) de la Charte. II ne fait aucun 
' doute que le respect de la Loi de Vimpot sur le 
revenu a souvent porte atteinte aux priorites et aux 
aspirations de particuliers. Les dispositions fiscales 
n’en sont toutefois pas pour autant inconstitution- 
. nelles, parce que le contribuable ordinaire ne jouit 
d’aucun droit a Pexemption d’impots. On pourrait 
en donner d’autres exemples. A mon avis, il est 
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some underlying right included in or protected by 
the concept. For the appellants to succeed here, 
then, they must show more than an interference 
with priorities and aspirations; they must show the 
infringement of a right which is included in the a 
concept of security of the person. 


The proposition that women enjoy a constitu¬ 
tional right to have an abortion is devoid of sup¬ 
port in the language of s. 7 of the Charter or any 
other section. While some human rights docu¬ 
ments, such as the American Convention on 
Human Rights, 1969 (Article 4(1)), expressly 
address the question of abortion, the Charter is 
entirely silent on the point. It may be of some d 
significance that the Charter uses specific lan¬ 
guage in dealing with other topics, such as voting 
rights, religion, expression and such controversial 
matters as mobility rights, language rights and 
minority rights, but remains silent on the question e 
of abortion which, at the time the Charter was 
under consideration, was as much a subject of 
public controversy as it is today. Furthermore, it 
would appear that the history of the constitutional 
text of the Charter affords no support for the 3 
appellants’ proposition. A reference to the Minutes 
of the Special Joint Committee of Senate and 
House of Commons on the Constitution of Canada 
(Proceedings 32nd. Pari., Sess. 1 (1981), vol. 46, p. g 
43) reveals the following exchange: 


Mr. Crombie: ... And I ask you then finally, what 
effect will the inclusion of the due process clause have h 
on the question of marriage, procreation, or the parental 
care of children? 

Mr. Chretien: The point, Mr. Crombie, that it is i 
important to understand the difference is that we pass 
legislation here on abortion, criminal code, and we pass 
legislation on capital punishment; parliament [sic] has 
the authority to do that, and the court at this moment, 
because we do not have the due process of law' written j 
there, cannot go and see whether we made the right 
decision or the wrong decision in Parliament. 


evident qu’on ne saurait conclure qu’un texte legis- 
latif porte atteinte a la securite de la personne que 
dans la mesure ou ce texte porte atteinte a quelque 
droit sous-jacent inclus dans cette notion ou pro¬ 
tege par celle-ci. Done, pour que les appelants 
aient gain de cause en 1’espece, ils ne peuvent pas 
se contenter de demontrer l’existence d’une simple 
entrave a des priorites et a des aspirations; ils 
doivent prouver qu’il y a atteinte a un droit inclus 
dans la notion de la securite de la personne. 

Ni l’article 7 de la Charte ni aucune autre 
disposition n’appuie la proposition selon laquelle 
les femmes jouissent d’un droit constitutionnel a 
l’avortement. Alors que certains textes sur les 
droits de la personne, comme VAmerican Conven¬ 
tion on Human Rights, 1969 (article 4(1)), abor- 
dent expressement la question de l’avortement, la 
Charte est tout a fait muette sur ce point. Par 
ailleurs, il n’est peut-etre pas sans importance que 
la Charte traite explicitement d’autres sujets, 
comme le droit de vote, la liberte de religion, la 
liberte d’expression et d’autres questions contro- 
versees comme la liberte de circulation et d’etablis- 
sement, les droits linguistiques et les droits des 
minorites, sans toutefois parler de la question de 
l’avortement qui, a l’epoque de son elaboration, 
etait tout aussi publiquement controversee qu’elle 
Test aujourd’hui. II semblerait en outre n’y avoir 
rien dans l’historique du texte constitutionnel de la 
Charte qui puisse etayer la proposition avancee par 
les appelants. Dans les proces-verbaux du Comite 
mixte special du Senat et de la Chambre des 
communes sur la Constitution du Canada (Proces- 
verbaux 32 c Pari., sess. 1 (1981), vol. 46, p. 43), on 
trouve l’echange de propos suivant: 

M. Crombie: Je vous demande done, en terminant, 
quelles seront les repercussions de l’inclusion de cet 
article sur les voies de droit regulieres sur le mariage, la 
procreation et le soin des enfants? 

M. Chretien: Monsieur Crombie, il est important de 
comprendre la difference entre l’adoption d’une loi sur 
l’avortement, le Code criminel et l’adoption d’une loi sur 
la peine capitale. Le Parlement est habilite a adopter ces 
lois et le tribunal, parce que nous n’avons pas de voies de 
droit regulieres ecrites, ne peut pas verifier si le Parle¬ 
ment a pris une bonne decision. 
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If you write down the words, “due process of law” 
here, the advice I am receiving is the court could go 
behind our decision and say that their decision on 
abortion was not the right one, their decision on capital 
punishment was not the right one, and it is a danger, 
according to legal advice I am receiving, that it will very 
much limit the scope of the power of legislation by the 
Parliament and we do not want that; and it is why we do 
not want the words “due process of law”. These are the 
two main examples that we should keep in mind. 

You can keep speculating on all the things that have 
never been touched, but these are two very sensitive 
areas that we have to cope with as legislators and my 
view is that Parliament has decided a certain law on 
abortion and a certain law on capital punishment, and it 
should prevail and we do not want the courts to say that 
the judgment of Parliament was wrong in using the 
constitution. 

This passage, of course, revolves around the second 
and not the first limb of s. 7, but it offers no 
support for the suggestion that it was intended to 
bring the question of abortion into the Charter. 

It cannot be said that the history, traditions and 
underlying philosophies of our society would sup¬ 
port the proposition that a right to abortion could 
be implied in the Charter. The history of the legal 
approach to this question, reflective of public 
policy, was conveniently canvassed in the Ontario 
Court of Appeal in this case in these terms, at 
pp. 364-66: a 


History of the law of abortion 

The history of the law of abortion is of some impor¬ 
tance. At common law procuring an abortion before 
quickening was not a criminal offence. Quickening 
occurred when the pregnant woman could feel the foetus 
move in her womb. It was a misdemeanour to procure an 
abortion after quickening: Blackstone's Commentaries 
on the Laws of England, Book 1, pp. 129-30. The law of 
criminal abortion was first codified in England in Lord 
Ellenborough’s Act, 1803 (U.K.), c. 58. That Act made 
procuring an abortion of a quick foetus a capital offence 
and provided lesser penalties for abortion before quick¬ 
ening. After the Offences Against the Person Act, 1861 
(U.K.), c. 100, s. 58, no differentiation in penalty was 
made in England on the basis of the stage of foetal 
development. The offence was a felony and the max- 


Si nous couchons cela sur le papier, on me dit que le 
tribunal pourra desormais aller au-dela de la decision du 
Parlement et renverser une decision que ce dernier 
aurait prise sur l’avortement ou sur la peine capitale. On 
a risque done, selon les avis juridiques que j’ai requs, de 
limiter le pouvoir legislatif du Parlement, et ce n’est pas 
ce que nous souhaitons. C’est pourquoi nous ne voulons 
pas inclure cette expression «voies de droit regulieres». 
Ce sont deux exemples qu’il faut garder a l’esprit. 

* I 

On peut speculer quant aux implications que cel SO 
aurait sur des domaines sur lesquels on n’a pas encorej 
legiferer (sic); mais voila deux domaines tres particulars 
avec lesquels les legislateurs sont aux prises et, a morM 
c avis, le Parlement qui a adopte certaines lois sur Favor-rts 
tement et la peine capitale devrait avoir preseance en la 
matiere, et nous ne voulons pas que les tribunaux puiseo 
sent, en invoquant la constitution, renverser le jugemenr 
du Parlement. 

Bien entendu, ce passage concerne le second plutot 
que le premier volet de Tart. 7, mais il ne permet 
pas du tout d’affirmer qu’on a voulu que la ques¬ 
tion de l’avortement releve de la Charte. 

e On ne saurait pretendre que l’histoire, les tradi¬ 
tions et les philosophies fondamentales de notre 
societe appuient la proposition selon laquelle la 
Charte confere implicitement un droit a l’avorte- 
ment. La Cour d’appel de l’Ontario a fait en 
1 l’espece un examen utile de la maniere dont la 
position du legislateur face a cette question a 
evolue en fonction des exigences de l’ordre public. 
Voici ce qu’a dit la Cour d’appel, aux pp. 364 a 

* 366: 

[traduction] Historique du droit en matiere d’avor- 
tement 

L’historique du droit en matiere d’avortement revet 
passablement d’importance. En common law, procurer 
h un avortement avant que le foetus ne donne des signes de 
vie ne constituait pas une infraction criminelle. Le foetus 
donnait des signes de vie lorsque la femme enceinte 
pouvait le sentir bouger dans son ventre. Quiconque 
procurait un avortement a ce stade-Ia de la grossesse 
i commettait une infraction mineure ( misdemeanour ): 
Blackstone’s Commentaries on the Laws of England, 
tome 1, pp. 129 et 130. Le droit en matiere d’avortement 
criminel a ete codifie pour la premiere fois en Angleterre 
dans Lord Ellenborough’s Act, 1803 (R.-U.), chap. 58. 
j Cette loi prevoyait que la pratique d’un avortement 
lorsqu’il s’agissait d’un foetus qui donnait des signes de 
vie constituait une infraction majeure (felony ), et pres- 
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imum penalty life imprisonment. The Infant Life (Pre¬ 
servation) Act , 1929 (U.K.), c. 34, gave greater protec¬ 
tion to a viable foetus by creating the offence of child 
destruction where a child capable of being born alive 
was caused to die except in good faith to preserve the a 
life of the mother. In R. v. Bourne, [1939] 1 K.B. 687, 
the prohibition against abortion both at common law 
and by statute was held to be subject to the common law 
defence based upon the necessity of saving the mother’s 
life. , 


The earliest statutory prohibition in Canada against 
attempting to procure an abortion is to be found in “An 
Act respecting Offences against the Person”, 1869 4 
(Can.), c. 20, ss. 59 and 60. The Act was based on Lord 
Ellenborough’s Act and the Offences Against the Person 
Act, 1861. The provisions relating to abortion were 
included in the Canadian Criminal Code in 1892 (1892 
(Can.), c. 29, ss. 272 to 274), and with slight changes e 
were included in the Codes of 1906 (R.S.C. 1906, c. 
146, ss. 303 to 306); 1927 (R.S.C. 1927, c. 36, ss. 303 to 
306) and 1954 (1953-54 (Can.), c. 51, ss. 237 and 238). 

/ 

Section 251(1) made it clear that Parliament regard¬ 
ed procuring an abortion as a very serious crime for 
which there was a maximum sentence of imprisonment 
for life. 

In 1969, Parliament alleviated the situation by the g 
addition to s. 251 of s-ss (4), (5), (6) and (7) as 
exculpatory provisions by 1968-69, c. 38, s. 18. These 
subsections provided that it was not a criminal act to 
procure an abortion where the continuation of the preg¬ 
nancy would or would be likely to endanger the life or h 
health of a female person. As can be seen, in order to 
come within the exceptions to s. 251(1) and (2), 

(a) the majority of the members of a therapeutic / 
abortion committee comprising not less than three 
qualified medical practitioners of an accredited or 
approved hospital had to certify in writing after 
reviewing the.case at a meeting that in the opinion of 
the majority the continuation of the pregnancy would j 
or would be likely to endanger the life or health of a 
female person; 


crivait des peines moindres pour l’avortement pratique a 
un stade moins avance. Suite a Tadoption de VOffences 
Against the Person Act, 1861 (R.-U.), chap. 100, art. 
58, on n’imposait plus en Angleterre des peines differen- 
tes selon le stade de developpement fcetal. L’infraction 
etait majeure et entralnait alors une peine maximale 
d’emprisonnement a perpetuite. \JInfant Life (Preserva¬ 
tionj Act, 1929 (R.-U.), chap. 34, accordait une plus 
grande protection a un foetus viable en creant l’infrac- 
tion de destruction d’enfant qui consistait a faire mourir 
un enfant susceptible de naitre vivant, sauf lorsque la 
rnort etait provoquee de bonne foi afin de proteger la vie 
de la mere. Dans la decision R. v. Bourne , [1939] 1 K.B. 
687, on a juge qu’on pouvait opposer a 1'interdiction de 
1’avortement edictee tant par la common law que par la 
loi ecrite le moyen de defense de common law fonde sur 
la necessite de sauver la vie de la mere. 

Les premieres dispositions legislatives canadiennes 
interdisant de tenter de procurer un avortement se trou- 
vent dans l’Acte concernant les offenses contre la Per- 
sonne, 1869 (Can.), chap. 20, art. 59 et 60. II s’agissait 
d’un texte qui s’inspirait de la Lord Ellenborough’s Act 
et de Y Offences Against the Person Act, 1861. Les 
dispositions relatives a l’avortement ont ete incluses dans 
le Code criminel de 1892 (1892 (Can.), chap. 29, art. 
272 a 274) et, avec de legeres modifications, dans les 
codes de 1906 (S.R.C. 1906, chap. 146, art. 303 a 306), 
de 1927 (S.R.C. 1927, chap. 36, art. 303 a 306), et de 
1954 (1953-54 (Can.), chap. 51, art. 237 et 238). 

11 se degage nettement du par. 251(1) que le legisla¬ 
tes considerait que procurer un avortement constituait 
un crime tres grave punissable par une peine maximale 
d’emprisonnement a perpetuite. 

En 1969, le legislates a attenue la rigueur de la loi 
par l’adjonction a l’art. 251 des par. (4), (5), (6) et (7) a 
titre de dispositions disculpatoires (1968-69, chap. 38, 
art. 18). Ces paragraphes prevoient que procurer un 
avortement ne constitue pas un acte criminel lorsque la 
continuation de la grossesse de cette personne du sexe 
feminin mettrait ou mettrait probablement en danger la 
vie ou la sante de cette derniere. Comme on le constate, 
les exceptions aux par. 251(1) et (2) ne jouent que 

a) si la majorite des membres d’un comite de 1’avorte- 
ment therapeutique, compose d’au moins trois mede- 
cins qualifies, d’un hopital accredite ou approuve cer- 
tifie par ecrit a la suite d’un examen du cas au cours 
d’une reunion du comite que, de 1’avis de la majorite, 
la continuation de la grossesse mettrait ou mettrait 
probablement en danger la vie ou la sante d’une 
personne du sexe feminin; 
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(b) the abortion had to be performed in an accredited 
or approved hospital by a medical practitioner to 
whom the certificate was given who was not a 
member of the committee. 

By defining criminal conduct more narrowly, these 
amendments reflected the contemporary view that abor¬ 
tion is not always socially undesirable behaviour. 

As the Court of Appeal said, the amendments to 
the Criminal Code which imported s. 251 are 
indicative of a changing view on this question, but 
it is not possible to erect upon the words of s. 251 a 
constitutional right to abortion. 

The historical review of the legal approach in 
Canada taken from the judgment of the Court of 
Appeal serves, as well, to cast light on the underly¬ 
ing philosophies of our society and establishes that 
there has never been a general right to abortion in 
Canada. There has always been clear recognition 
of a public interest in the protection of the unborn 
and there has been no evidence or indication of 
any general acceptance of the concept of abortion 
at will in our society. It is to be observed as well 
that at the time of adoption of the Charter the sole 
provision for an abortion in Canadian law was that 
to be found in s. 251 of the Criminal Code. It 
follows then, in my view, that the interpretive 
approach to the Charter , which has been accepted 
in this Court, affords no support for the entrench¬ 
ment of a constitutional right of abortion. 

As to an asserted right to be free from any state 
interference with bodily integrity and serious state- 
imposed psychological stress, I would say that to 
be accepted, as a constitutional right, it would 
have to be based on something more than the mere 
imposition, by the State, of such stress and anxie¬ 
ty. It must, surely, be evident that many forms of 
government action deemed to be reasonable, and 
even necessary in our society, will cause stress and 
anxiety to many, while at the same time being 
acceptable exercises of government power in pur¬ 
suit of socially desirable goals. The very facts of 
life in a modern society would preclude the 
entrenchment of such a constitutional right. Gov¬ 
ernmental action for the due governance and 


b) si l’avortement se fait dans un hopital accredite ou 
approuve, par un medecin a qui le certificat a ete 
remis et qui n’est pas membre du comite. 

a En definissant la conduite criminelle plus etroitement, 
ces modifications refletaient le point de vue contempo- 
rain selon lequel l’avortement n’est pas toujours une 
conduite socialement reprehensible. 

t, Comme l’a dit la Cour d’appel, les modifications 
apportees a l’art. 251 du Code criminel traduisenL 
un changement de point de vue sur cette question? 
mais on ne saurait deduire du texte de l’art. 25E 
l’existence d’un droit constitutionnel a l’avorteg! 
c ment. q 

00 

L’historique qu’a fait la Cour d’appel de lg> 
position prise par le legislateur canadien permet eir 
outre de mettre en lumiere les philosophies fonda- 
d mentaies ayant cours dans notre societe et demon- 
tre qu’il n’y a jamais eu de droit general a l’avorte- 
ment au Canada. L’existence d’un interet public 
dans la protection des enfants non encore nes a 
toujours ete clairement reconnue et rien ne prouve 
e ni n’indique que le concept de l’avortement a 
volonte est generalement accepte dans notre 
societe. On doit noter egalement qu’au moment ou 
la Charte a ete adoptee, la seule disposition en 
y matiere d’avortement qui existait en droit canadien 
etait l’art. 251 du Code criminel. II s’ensuit done, 
selon moi, que la faqon d’interpreter la Charte 
acceptee par cette Cour ne justifie aucunement 
une conclusion que le droit a l’avortement est 
g enchasse dans la Constitution. 

Pour ce qui est de la revendication d’un droit a 
la protection contre toute atteinte de l’Etat a l’in- 
tegrite physique et contre toute tension psychologi- 
h que causee par l’Etat, je dirais que pour etre 
accepte a titre de droit constitutionnel, il devrait 
reposer sur autre chose que les simples tensions et 
l’angoisse causees par l’Etat. II est certainement 
evident que bien des formes d’action gouvernemen- 
' tale considerees comme raisonnables, voire neces- 
saires, dans notre societe sont pour beaucoup de 
gens une source de tensions et d’angoisse, tout en 
constituant des exercices acceptables du pouvoir 
. gouvernemental dans la poursuite d’objectifs socia¬ 
lement desirables. La realite meme de la vie dans 
une societe moderne vient s’opposer a ce qu’un tel 
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administration of society can rarely please every¬ 
one. It is hard to imagine a governmental policy or 
initiative which will not create significant stress or 
anxiety for some and, frequently, for many mem¬ 
bers of the community. Governments must have 
the power to expropriate land, to zone land, to 
regulate its use and the rights and conditions of its 
occupation. The exercise of these powers is fre¬ 
quently the cause of serious stress and anxiety. In 
the interests of public health and welfare, govern¬ 
ments must have and exercise the power to regu¬ 
late, control — and even suppress — aspects of the 
manufacture, sale and distribution of alcohol and 
drugs and other dangerous substances. Stress and 
anxiety resulting from the exercise of such powers 
cannot be a basis for denying them to the authori¬ 
ties. At the present time there is great pressure on 
governments to restrict — and even forbid — the 
use of tobacco. Government action in this field will 
produce much stress and anxiety among smokers 
and growers of tobacco, but it cannot be said that 
this will render unconstitutional control and 
regulatory measures adopted by governments. 
Other illustrations abound to make the point. 


To invade the s. 7 right of security of the person, 
there would have to be more than state-imposed 
stress or strain. A breach of the right would have 
to be based upon an infringement of some interest 
which would be of such nature and such impor¬ 
tance as to warrant constitutional protection. This, 
it would seem to me, would be limited to cases 
where the state-action complained of, in addition 
to imposing stress and strain, also infringed 
another right, freedom or interest which was 
deserving of protection under the concept of secu¬ 
rity of the person. For the reasons outlined above, 
the right to have an abortion — given the lan¬ 
guage, structure and history of the Charter and 
given the history, traditions and underlying 
philosophies of our society — is not such an inter¬ 


droit soit enchasse dans la Constitution. II est rare 
que les actes accomplis pour le bon gouvernement 
et la bonne administration de la collectivite aient 
l’heur de plaire a tous. II est difficile de concevoir 
a une politique ou une initiative gouvernementale 
qui ne creera pas beaucoup de tensions ou d’an¬ 
goisse chez certaines personnes et, souvent, chez 
un bon nombre de citoyens. Les gouvernements 
doivent etre habilites a exproprier des biens-fonds, 
h a proceder au zonage et a reglementer l’utilisation 
de biens-fonds ainsi que les droits et les conditions 
rattaches a l’occupation de ceux-ci. L’exercice de 
ces pouvoirs est souvent une source de tensions 
c graves et d’angoisse. Or il faut, dans l’interet de la 
sante et du bien-etre publics, que les gouverne¬ 
ments possedent et exercent le pouvoir de regle¬ 
menter, de controler et, voire meme, d’abolir cer¬ 
tains aspects de la fabrication, de la vente et de la 
d distribution d’alcool et de medicaments ainsi que 
d’autres substances dangereuses. Les tensions et 
Fangoisse resultant de l’exercice de ces pouvoirs ne 
sauraient justifier qu’on les refuse aux autorites. A 
l’heure actuelle, beaucoup de pressions sont exer- 
e cees sur les gouvernements pour qu’ils limitent, 
interdisent meme, l’usage du tabac. L’action gou¬ 
vernementale dans ce domaine engendrera beau¬ 
coup de tensions et d’angoisse chez les fumeurs et 
les producteurs de tabac, mais on ne saurait dire 
que cela entrainera Finconstitutionnalite des mesu- 
res de controle et de reglementation que pourront 
adopter les gouvernements. Une foule d’autres 
exemples pourraient etre cites a ce propos. 

Pour qu’il y ait atteinte au droit a la securite de 
la personne garanti par Fart. 7, il devrait y avoir 
plus que des tensions ou de Fangoisse causees par 
l’Etat. Une violation de ce droit devrait dependre 
h d’une atteinte a quelque interet dont la nature et 
Fimportance justifieraient une protection constitu- 
tionnelle. Cela, me semble-t-il, se limiterait aux 
cas ou Faction de l’Etat dont on se plaint a, en plus 
d’engendrer des tensions et de Fangoisse, porte 
1 egalement atteinte a un autre droit, a une autre 
liberte ou a un autre interet qui meritaient d’etre 
proteges selon le concept de la securite de la 
personne. Pour les raisons exposees ci-dessus, le 
. droit a l’avortement, compte tenu du texte, de la 
structure et de l’historique de la Charte ainsi que 
de l’histoire, des traditions et des philosophies 
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est. Any right to an abortion will remain circum¬ 
scribed by the terms of s. 251 of the Criminal 
Code. I refer to the following passage from the 
judgment of the court below, at p. 378: 

a 

One cannot overlook the fact that the situation respect¬ 
ing a woman’s right to control her own person becomes 
more complex when she becomes pregnant, and that 
some statutory control may be appropriate. We agree b 
with Parker A.C.J.H.C. in the court below that, bearing 
in mind the statutory prohibition against abortion in 
Canada which has existed for over 100 years, it could 
not be said that there is a right to procure an abortion so 
deeply rooted in our traditions and way of life as to be 
fundamental. A woman’s only right to an abortion at the c 
time the Charter came into force would accordingly 
appear to be that given to her by s-s. (4) of s. 251. 


I would only add that even if a general right to 
have an abortion could be found under s. 7 of the 
Charter, it is by no means clear from the evidence 
the extent to which such a right could be said to be e 
infringed by the requirements of s. 251 of the 
Code. In the nature of things that is difficult to 
determine. The mere fact of pregnancy, let alone 
an unwanted pregnancy, gives rise to stress. The 
evidence reveals that much of the anguish associat- / 
ed with abortion is inherent and unavoidable and 
that there is really no psychologically painless way 
to cope with an unwanted pregnancy. 


It is for these reasons I would conclude, that 
save for the provisions of the Criminal Code, 
which permit abortion where the life or health of h 
the woman is at risk, no right of abortion can be 
found in Canadian law, custom or tradition, and 
that the Charter, including s. 7, creates no further 
right. Accordingly, it is my view that s. 251 of the 
Code does not in its terms violate s. 7 of the 1 
Charter. Even accepting the assumption that the 
concept of security of the person would extend to 
vitiating a law which would require a woman to 
carry a child to the completion of her pregnancy at . 
the risk of her life or health, it must be observed 
that this is not our case. As has been pointed out, 


fondamentales de notre societe, ne constitue pas un 
tel interet. Tout droit a 1’avortement demeure cir- 
conscrit par les termes de Part. 251 du Code 
criminel. Je reprends le passage suivant tire de la 
p. 378 de l’arret de la Cour d’appel: 

[traduction] On ne saurait oublier que la situation du 
droit de la femme a etre maitresse de sa propre personne 
se complique davantage lorsqu’elle devient enceinte et 
qu’un certain controle de la loi peut se reveler appropri© 
Nous sommes d’accord avec le juge en chef adjoint 
Parker de la Haute Cour pour dire que, si on garde's" 
l’esprit l’interdiction legale de l’avortement qui exisS 
depuis plus de cent ans au Canada, on ne saurafij 
affirmer qu’il existe un droit de procurer un avortemertt 
qui soit ancre dans nos traditions et notre mode de v<Tg> 
au point d’etre fondamental. Le seul droit a l’avortement 
que possedaient les femmes au moment de l’entree en 
vigueur de la Charte semblerait done etre celui que leur 
conferait le par. 251(4). 

J’ajouterais seulement que meme s’il etait possible 
de conclure a l’existence d’un droit general a 
Favortement en vertu de Fart. 7 de la Charte, la 
preuve est loin de reveler clairement jusqu’a quel 
point on pourrait dire que les exigences de Fart. 
251 du Code peuvent porter atteinte a ce droit. II 
est normal que ce soit difficile a determiner. Le 
seul fait d’etre enceinte, sans parler de la grossesse 
non voulue, est une source de stress. II ressort de la 
preuve que l’angoisse liee a Favortement est, dans 
une large mesure, naturelle et inevitable et qu’il est 
vraiment impossible de faire face a une grossesse 
non voulue, sans difficulte sur le plan psychologi- 
que. 

Pour ces raisons, jc conclus que, sous reserve des 
dispositions du Code criminel qui autorisent Favor¬ 
tement lorsque la vie ou la sante de la mere est en 
danger, aucun droit a Favortement ne saurait se 
trouver dans le droit, la coutume ou les traditions 
ayant cours au Canada, et que la Charte, y com- 
pris Fart. 7, ne cree aucun droit supplementaire. 
Par consequent, j’estime que les modalites de Fart. 
251 du Code ne violent pas Fart. 7 de la Charte. 
Meme en acceptant de supposer que la notion de la 
securite de la personne aurait pour effet d’entacher 
de nullite une loi qui obligerait une femme a 
mener a terme sa grossesse au risque de sa propre 
vie ou sante, il faut noter que ce n’est pas le cas en 
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s. 251 of the Code already provides for abortion in 
such circumstances. 

Procedural Fairness 

I now turn to the appellant’s argument regard¬ 
ing the procedural fairness of s. 251 of the Crimi¬ 
nal Code. The basis of the argument is that the 
exemption provisions of subs. (4) are such as to 
render illusory or practically illusory any defence 
arising from the subsection for many women who 
seek abortions. It is pointed out that therapeutic 
abortions are available only in accredited or 
approved hospitals, that hospitals so accredited or 
approved may or may not appoint abortion com¬ 
mittees, and that “health” is defined in vague 
terms which afford no clear guide to its meaning. 
Statistically, it was said that abortions could be 
lawfully performed in only twenty per cent of all 
hospitals in Canada. Because abortions are not 
generally available to all women who seek them, 
the argument goes, the defence is illusory, or 
practically so, and the section therefore fails to 
comport with the principles of fundamental justice. 


Precise evidence on the questions raised is, of 
course, difficult to obtain and subject to subjective 
interpretation depending upon the views of those 
adducing it. Much evidence was led at trial based 
largely on the Ontario experience. Additional ma¬ 
terial in the form of articles, reports and studies 
was adduced, from which the Court was invited to 
conclude that access to abortion is not evenly 
provided across the country and that this could be 
the source of much dissatisfaction. While I recog¬ 
nize that in constitutional cases a greater latitude 
has been allowed concerning the reception of such 
material, I would prefer to place principal reliance 
upon the evidence given under oath in court in my 
considerations of the factual matters. Evidence 
was adduced from the chairman of a therapeutic 
abortion committee at a hospital in Hamilton, 
where in 1982 eleven hundred and eighty-seven 
abortions were performed, who testified that of all 
applications received by his committee in that year 


l’espece. Comme je l’ai deja souligne, l’art. 251 du 
Code prescrit deja l’avortement dans ces circons- 
tances. 

L’equite en matiere de procedure 

Je passe maintenant a l’argument des appelants 
relatif a l’equite, sur le plan de la procedure, de 
l’art. 251 du Code criminel. Cet argument a pour 
b fondement que les exceptions prevues au par. (4) 
rendent illusoire ou pratiquement illusoire pour 
bien des femmes desireuses de se faire avorter tout 
moyen de defense decoulant dudit paragraphe. On 
fait remarquer que des avortements therapeutiques 
c ne peuvent etre obtenus que dans des hopitaux 
accredites ou approuves, que les hopitaux ainsi 
accredites ou approuves peuvent a leur guise cons- 
tituer ou ne pas constituer des comites de l’avorte- 
rnent, et que le mot «sante» est defini en des termes 
d vagues qui n’indiquent pas clairement son sens. 
Selon les statistiques, a-t-on affirme, des avorte¬ 
ments ne peuvent etre legalement accomplis que 
dans vingt pour cent des hopitaux canadiens. Tou- 
jours suivant cet argument, puisque l’avortement 
n’est pas generalement accessible a toutes les 
femmes qui cherchent a 1’obtenir, le moyen de 
defense en question est illusoire ou pratiquement 
illusoire et l’article n’est done pas conforme aux 
f principes de justice fondamentale. 

II est evidemment difficile de reunir des ele¬ 
ments de preuve precis portant sur les questions 
soulevees en 1’espece et ces elements de preuve 
g feront l’objet d’une interpretation subjective en 
fonction des opinions de ceux qui les apportent. La 
majeure partie de la preuve volumineuse produite 
au proces concernait l’experience ontarienne. On a 
produit en outre des textes sous la forme d’articles, 
h de rapports et d’etudes sur lesquels on a demande 
a la Cour de se fonder pour conclure que les 
possibility d’obtenir un avortement n’etaient pas 
les memes partout au pays et qu’il pouvait en 
resulter un grand mecontentement. Tout en recon- 
' naissant que, dans les affaires constitutionnelles, 
une plus grande latitude a ete accordee en ce qui 
concerne la reception de tels documents, je prefere, 
pour ce qui est d’examiner les questions de fait, 
j m’appuyer principalement sur les depositions faites 
sous serment au cours du proces. On a cite comme 
temoin le president d’un comite de l’avortement 
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less than a dozen were ultimately refused. Refusal 
in each case was based upon the fact that a 
majority of the committee was not convinced that 
“the continuation of the pregnancy would be detri¬ 
mental to the woman’s health”. All physicians who 
performed abortions under the Criminal Code 
provisions admitted in cross-examination that they 
had never had an application for a therapeutic 
abortion on behalf of the patient ultimately 
refused by an abortion committee. No woman 
testified that she personally had applied for an 
abortion anywhere in Canada and had been 
refused, and no physician testified to his participa¬ 
tion in such an application. In 1982, the province 
of Ontario had ninety-nine hospitals with abortion 
committees. In that year in Ontario, hospitals 
performed 31,379 abortions and thirty-six of those 
hospitals performed more than two hundred in one 
year. There were seventeen hospitals with abortion 
committees in metropolitan Toronto and they per¬ 
formed 16,706 abortions in 1982, nine of them 
performing more than one thousand abortions 
each. In 1982 all ten provinces and both territories 
had at least one hospital with an abortion commit¬ 
tee. The evidence was not as clear as to the 
situation in rural or more remote areas. It would 
be reasonable to assume that access to abortion 
would have been more difficult outside of the 
principal inhabited areas. This situation, however, 
is common to the delivery of all health-care ser¬ 
vices. Significantly, the testimony and exhibits 
entered at trial reflect that even in the more 
permissive abortion regime in the United States 
there is a similar problem of access. Ten years 
after the decision in Roe v. Wade, 410 U.S. 113 
(1973), only slight gains in access had been made 
in rural areas. It is also worth noting that the 
evidence adduced at trial, comparing the respec¬ 
tive abortion regimes in Canada and the United 
States, reveals other significant parallels. For 
example, there is a close parallel in the two coun¬ 
tries concerning such matters as the stage in the 
pregnancy at which abortions are perfprmed and 
the procedures used to perform abortions at the 
respective stages. There is also a high degree of 
similarity in the two countries regarding the per¬ 
centages and methods of abortion performed in the 
crucial early second trimester. In both countries, it 


therapeutique d’un hopital de Hamilton ou onze 
cent quatre-vingt-sept avortements ont ete prati¬ 
ques en 1982. Celui-ci a affirme que, sur toutes les 
demandes regues par son comite cette annee-la, 
a moins de douze ont finalement ete rejetees. Dans 
chacun de ces cas, le refus etait motive par le fait 
que la majorite des membres du comite n’etait pas 
convaincue que [traduction] (da continuation de 
la grossesse compromettrait la sante de la femi® 
b en question*. Tous les medecins qui ont temoigh^ 
et qui ont pratique des avortements en vertu du 
Code criminel ont reconnu, en contre-interrogg- 
toire, que jamais il ne leur etait arrive qu’unfc 
demande d’avortement therapeutique present® 
pour le compte d’une patiente se heurte au refus 
d’un comite de l’avortement. Aucune femme n’^t 
venue temoigner qu’elle s’etait vu refuser une 
demande qu’elle avait faite personnellement en vue 
d d’obtenir un avortement ou que ce soit au Canada, 
et aucun medecin n’a dit avoir participe a une telle 
demande. En 1982, la province de l’Ontario comp- 
tait quatre-vingt-dix-neuf hopitaux dotes d’un 
comite de 1’avortement. Cette annee-la en Ontario, 
e 31 379 avortements ont ete pratiques dans des 
hopitaux et dans trente-six de ceux-ci, le chiffre 
des avortements s’elevait a plus de deux cents en 
une seule annee. Dans la communaute urbaine de 
, Toronto, il y avait dix-sept hopitaux qui etaient 
dotes d’un comite de l’avortement et ou 16 706 
avortements ont ete pratiques en 1982. Dans neuf 
cas, le nornbre depassait mille avortements par 
annee. En 1982, il y avait dans chaque province et 
g dans les deux territoires au moins un hopital dote 
d’un comite de l’avortement. La preuve n’est toute- 
fois pas aussi claire quant a la situation dans les 
regions rurales ou eloignees. Il serait neanmoins 
raisonnable de supposer qu’en dehors des principa- 
h les regions habitees, il aurait ete plus difficile 
d’obtenir un avortement. En cela, l’avortement ne 
differe done pas de n’importe quel autre service de 
sante. Fait revelateur, il se degage des depositions 
. et des pieces produites au proces que, meme sous le 
regime d’avortement plus liberal que Ton trouve 
aux Etats-Unis, l’accessibilite demeure un proble- 
me. En effet, dix ans apres l’arret Roe v. Wade, 
410 U.S. 113 (1973), il n’y avait eu qu’une 
i modeste amelioration de l’accessibilite dans les 
regions rurales. Il vaut egalement la peine de noter 
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appears that many of the problems that have 
arisen in relation to abortion reflect the more 
general reality that medical services are subject to 
budgetary, time, space and staff constraints. With 
abortion, in particular, matters are further com- a 
plicated by the fact that many physicians regard 
abortions as unethical and refuse to perform them. 

In all, the extent to which the statutory procedure 
contributes to the problems connected with procur¬ 
ing an abortion is anything but clear. Accordingly, b 
even if one accepts that it would be contrary to the 
principles of fundamental justice for Parliament to 
make available a defence which, by reason of its 
terms, is illusory or practically so, it cannot, in my c 
view, be said that s. 251 of the Code has had that 
effect. 


It would seem to me that a defence created by 
Parliament could only be said to be illusory or s 
practically so when the defence is not available in 
the circumstances in which it is held out as being 

available . The very nature of the test assumes, of 
course, that it is for Parliament to define the /, 
defence and, in so doing, to designate the terms 
and conditions upon which it may be available. 
The Chief Justice has said in his reasons, at p. 70: 


The criminal law is a very special form of governmental 
regulation, for it seeks to express our society’s collective 
disapprobation of certain acts and omissions. When a 
defence is provided, especially a specifically-tailored j 
defence to a particular charge, it is because the legisla¬ 
tor has determined that the disapprobation of society is 


que la preuve presentee au proces, qui compare les 
regimes d’avortement respectifs du Canada et des 
Etats-Unis, fait ressortir d’autres ressemblances 
importantes. II y a par exemple entre les deux pays 
une grande similarite en ce qui concerne notam- 
ment le stade de la grossesse auquel l’avortement 
est pratique et les methodes employees aux stades 
respectifs. Les deux pays se ressemblent beaucoup 
egalement quant aux pourcentages et aux metho¬ 
des d’avortements pratiques au debut du second 
trimestre crucial. Dans l’un et l’autre pays, un bon 
nombre des problemes qui ont surgi en matiere 
d’avortement paraissent traduire une realite plus 
generate, savoir que les services medicaux sont 
assujettis a des restrictions budgetaires et a des 
restrictions sur les plans du temps, des locaux et du 
personnel disponible. En matiere d’avortement en 
particulier, la situation se complique davantage du 
fait que beaucoup de medecins considered l’avor- 
tement comme immoral et refusent de pratiquer ce 
type d’intervention. Somme toute, on est loin de 
savoir clairement dans quelle mesure la procedure 
etablie par la loi contribue a creer les problemes 
lies a l’obtention d’un avortement. Par consequent, 
meme si 1’on accepte qu’il serait contraire aux 
principes de justice fondamentale que le legislateur 
prevoie un moyen de defense qui, en raison de ses 
modalites, est illusoire ou pratiquement illusoire, je 
ne crois pas que Ton puisse dire que l’art. 251 du 
Code a eu cet effet. 

11 me semble qu’on ne pourrait dire qu’un 
moyen de defense cree par le legislateur n’est 
illusoire ou pratiquement illusoire que lorsqu’ on ne 
peut pas recourir a ce moyen de defense dans les 

circonstances ou Ton a dit qu’il etait possible de le 

faire. De par sa nature meme, ce critere sous- 
entend, bien sur, que c’est au legislateur qu’il 
incombe de definir le moyen de defense et, en ce 
faisant, de preciser les conditions a remplir pour 
pouvoir l’invoquer. Le Juge en chef affirme, a la p. 
70 de ses motifs: 

Le droit criminel constitue une forme tres speciale de 
reglementation gouvernementale, car il cherche a expri¬ 
mer la desapprobation collective de notre societe pour 
certains actes ou omissions. Lorsqu’un moyen de defense 
est prevu, surtout lorsqu’il s’agit d’un moyen de defense 
conqu specifiquement pour une accusation particuliere, 
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not warranted when the conditions of the defence are 
met. 


From this comment, I would suggest it is apparent a 
that the Court’s role is not to second-guess Parlia¬ 
ment’s policy choice as to how broad or how 
narrow the defence should be. The determination 
of when “the disapprobation of society is not war¬ 
ranted” is in Parliament’s hands. The Court’s role b 
when the enactment is attacked on the basis that 
the defence is illusory is to determine whether the 
defence is available in the circumstances in which 
it was intended to apply. Parliament has set out 
the conditions, in s. 251(4), under which a thera¬ 
peutic abortion may be obtained, free from crimi¬ 
nal sanction. It is patent on the face of the legisla¬ 
tion that the defence is circumscribed and narrow. 

It is clear that this was the Parliamentary intent j 
and it was expressed with precision. I am not able 
to accept the contention that the defence has been 
held out to be generally available. It is, on the 
contrary, carefully tailored and limited to special 
circumstances. Therapeutic abortions may be per- e 
formed only in certain hospitals and in accordance 
with certain specified provisions. It could only be 
classed as illusory or practically so if it could be 
found that it does not provide lawful access to 
abortions in circumstances described in the sec- ^ 
tion. No such finding should be made upon the 
material before this Court. The evidence will not 
support the proposition that significant numbers of 
those who meet the conditions imposed in s. 251 of g 
the Criminal Code are denied abortions. 


It is evident that what the appellants advocate is 
not the therapeutic abortion referred to in s. 251 of 
the Code. Their clinic was called into being 
because of the perceived inadequacies of s. 251. 
They propose and seek to justify “abortion on 
demand”. The defence in s. 251(4) was not intend- 


c’est parce que le legislateur a juge que la disapproba¬ 
tion de la societe n’est pas justifiee lorsque les conditions 
de ce moyen de defense sont remplies. 

Selon moi, il est clair a la lecture de ces observa¬ 
tions qu’il n’appartient nullement a cette Cour de 
revenir sur le choix de principe fait par le legisla¬ 
teur quant a la portee precise de ce moyen de 
defense. II appartient au Parlement de determiner, 
quand «la disapprobation de la societe n’est p^ 
justifiee*. Lorsque le texte legislatif fait 1’objgJ. 
d’une attaque fondee sur le caractere illusoire (gj 
moyen de defense offert, la tache de la Cour 
consiste a determiner s’il est possible de recourirla 
ce moyen de defense dans les circonstances ou on(§ 
voulu qu’il puisse etre invoque. Au paragraphs 
251(4), le legislateur enonce les conditions q® 
doivent etre remplies pour obtenir un avortement 
therapeutique sans s’exposer a des sanctions crimi- 
nelles. II est evident, a la lecture de cette disposi¬ 
tion legislative, que le moyen de defense a une 
portee restreinte. II est clair que c’est ce qu’a voulu 
le legislateur qui a exprime cette intention en des 
termes precis. Je ne puis retenir l’argument selon 
lequel ce moyen de defense a ete presente comme 
pouvant etre invoque de maniere gendrale. Bien au 
contraire, il s’agit d’un moyen de defense soigneu- 
sement con$u dont l’application se limite a des 
circonstances particulieres. Les avortements thera- 
peutiques ne peuvent etre pratiques que dans cer¬ 
tains hopitaux et en conformite avec certaines 
dispositions precises. Le moyen de defense ne 
pourrait etre qualifie d’illusoire ou de pratique- 
ment illusoire que s’il etait possible de conclure 
qu’il ne permet pas d’obtenir un avortement licite 
dans les circonstances decrites dans 1’article en 
cause. Or, la documentation soumise a cette Cour 
ne permet pas de tirer une telle conclusion. La 
preuve n’appuie pas la proposition selon laquelle de 
nombreuses femmes qui remplissent les conditions 
imposees par 1’art. 251 du Code criminel se voient 
refuser l’avortement. 

Il est evident que ce que preconisent les appe- 
lants n’est pas l’avortement therapeutique vise par 
l’art. 251 du Code. Ils ont ouvert leur clinique en 
raison des lacunes que presentait, d’apres eux, cet 
article. Ils proposent et cherchent a justifier 
«l’avortement libre». Or, le moyen de defense prevu 
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ed to meet the views of the appellants and provide 
a defence at large which would effectively repeal 
the operative subsections of s. 251. Some feel 
strongly that s. 251 is not adequate in today’s 
society. Be that as it may, it does not follow that 
the defence provisions of s. 251(4) are illusory. 
They represent the legislative choice on this ques¬ 
tion and, as noted, it has not been shown that 
therapeutic abortions have not been available in 
cases contemplated by the provision. 


It was further argued that the defence in s. 
251(4) is procedurally unfair in that it fails to 
provide an adequate standard of “health” to guide 
the abortion committees which are charged with 
the responsibility for approving or disapproving 
applications for abortions. It is argued that the 
meaning of the word “health” in s. 251(4) is so 
vague as to render the sub-section unconstitution¬ 
al. This argument was, in my view, dealt with fully 
and effectively in the Court of Appeal. I accept 
and adopt the following passage from the judg¬ 
ment of that court, at pp. 387-88: 

Counsel for the respondent in his attack on s. 251 also 
argued that the section was void for “vagueness”. The 
argument under this head was that the concepts of 
“health” and “miscarriage” in s. 251(4) yield an arbi¬ 
trary application being so vague and uncertain that it is 
difficult to understand what conduct is proscribed. It is 
fundamental justice that a person charged with an 
offence should know with sufficient particularity the 
nature of the offence alleged. 

There was a far-ranging discussion by the respond¬ 
ents’ counsel on the concept of “health” and the mean¬ 
ing of the term “miscarriage”; the way in which courts 
deal with the “vagueness” in the interpretation of 
municipal by-laws, and an extensive examination of 
American authorities. 

In this case, however, from a reading of s. 251 with its 
exception, there is no difficulty in determining what is 
proscribed and what is permitted. It cannot be said that 
no sensible meaning can be given to the words of the 
section. Thus, it is for the courts to say what meaning 
the statute will bear. Counsel was unable to give the 
Court any authority for holding a statute void for uncer¬ 
tainty. In any event, there is no doubt the respondents 


au par. 251(4) n’a pas ete conqu pour refleter les 
opinions des appelants ni pour creer un moyen de 
defense general qui aurait pour effet d’abroger les 
dispositions essentielles de Fart. 251. D’aucuns 
a croient fermement que l’art. 251 ne repond plus 
aux besoins de la societe moderne. Quoi qu’il en 
soit, il ne s’ensuit pas que les dispositions du par. 
251(4) qui etablissent un moyen de defense sont 
illusoires. Elle traduisent le choix qu’a fait le 
b legislateur en la matiere et, comme je l’ai deja 
souligne, il n’a pas ete demontre que des avorte- 
ments therapeutiques n’ont pu etre obtenus dans 
les cas envisages par l’article. 

c On a fait valoir, en outre, que le moyen de 
defense prevu par le par. 251(4) est inequitable sur 
le plan de la procedure en ce sens qu’il n’etablit 
pas une norme satisfaisante de «sante» pour la 
d gouverne des comites de l’avortement charges 
d’approuver ou de rejeter les demandes d’avorte- 
ment. On soutient que le sens du mot «sante» 
employe au par. 251(4) est vague au point de 
rendre ce paragraphe inconstitutionnel. A mon 
e avis, la Cour d’appel a donne a cet argument une 
reponse complete et efficace. J’accepte et je fais 
mien le passage suivant tire des pp. 387 et 388 des 
motifs de la Cour d’appel: 

j . [traduction] L’avocat des intimes reproche en 
outre a l’art. 251 d’etre entache de nullite pour cause 
d’«imprecision». Suivant cet argument, les termes «sante» 
et «avortement» utilises au par. 251(4) ouvrent la voie a 
une application arbitrage si vague et incertaine qu’on a 
de la difficulte a comprendre quelle conduite est pros- 
g crite. Or, la justice fondamentale exige que soient com¬ 
muniques a l’inculpe des details suffisants concernant la 
nature de l’infraction qu’on lui impute. 

L’avocat des intimes a parle en long et en large du 
h concept de la «sante» et du sens du mot «avortement» 
ainsi que de la maniere dont les tribunaux font face au 
probleme de l’«imprecision» en interpretant les regle- 
ments municipaux. De plus, l’avocat a fait un examen 
pousse de la jurisprudence americaine. 

i Dans cette affaire, cependant, apres lecture de Fart. 
251 et de ses exceptions, il n’y a aucune difficulte a 
determiner ce qui est interdit et ce qui est permis. On ne 
peut pas dire qu’aucun sens raisonnable ne peut etre 
donne aux termes de cet article. Done, il revient aux 
j tribunaux de dire quel sens il faut donner a la loi. 
L’avocat a ete incapable de titer a la Cour une decision 
dans laquelle une loi a ete declaree nulle pour cause 
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knew that the acts they proposed and carried out were in 
breach of the section. The fact that they did not approve 
of the law in this regard does not make it “uncertain”. 
They could have no doubt but that the procuring of a 
miscarriage which they proposed (and we agree with the 
trial judge that the phrase “procuring a miscarriage” is 
synonymous with “performing an abortion”), could only 
be carried out in an accredited or approved hospital 
after the securing of the required certificate in writing 
from the therapeutic abortion committee of that 
hospital. 

Finally, this Court has dealt with the matter. 
Dickson J. (as he then was), speaking for the 
majority in Morgentaler (1975), supra, in conclud¬ 
ing a discussion of s, 251(4) of the Criminal Code, 
said, at p. 675: 

Whether one agrees with the Canadian legislation or not 
is quite beside the point. Parliament has spoken unmis¬ 
takably in clear and unambiguous language. 

In the same case, Laskin C.J., while dissenting on 
other grounds, said at p. 634: 

The contention under point 2 is equally untenable as 
an attempt to limit the substance of legislation in a 
situation which does not admit of it. In submitting that 
the standard upon which therapeutic abortion commit¬ 
tees must act is uncertain and subjective, counsel who 
make the submission cannot find nourishment for it even 
in Doe v. Bolton. There it was held that the prohibition 
of abortion by a physician except when “based upon his 
best clinical judgment that an abortion is necessary” did 
not prescribe a standard so vague as to be constitutional¬ 
ly vulnerable. A fortiori, under the approach taken here 
to substantive due process, the argument of uncertainty 
and subjectivity fails. It is enough to say that Parliament, 
has fixed a manageable standard because it is addressed 
to a professional panel, the members of which would be 
expected to bring a practised judgment to the question 
whether “the continuation of the pregnancy . . . would 
or would be likely to endanger . . . life or health”. 


In my opinion, then, the contention that, the 
defence provided in s. 251(4) of the Criminal Code 
is illusory cannot be supported. From evidence 
adduced by the appellants, it may be said that 


d’imprecision. Quoi qu’il en soit, il ne fait pas de doute 
que les intimes savaient que les actes projetes et accom- 
plis par eux constituaient une infraction a Particle en 
cause. Ce n’est pas parce qu’ils desapprouvaient la loi & 
cet egard que celle-ci est «imprecise». Ils ne pouvaient 
pas douter que Pavortement qu’ils comptaient pratiquer 
(et nous sommes d’accord avec le juge du proces que 
Pexpression «procurer Pavortement# est synonyme de 
upratiquer un avortement») ne pouvait etre accompli que 
h dans un hopital accredite ou approuve apres avt^ 
obtenu du comite de Pavortement therapeutique de l’h© 
pital en question le certificat requis. 

o 

Finalement, cette Cour s’est deja penchee sur la 
question. Le juge Dickson (alors juge puine), ©. 
c terminant une etude du par. 251(4) du Code cri - 
minel dans Paffaire Morgentaler (1975), precitesg 
a affirme, au nom de la majorite, a la p. 675: os 

La question n’est pas de savoir si Pon est d’accord avec 
d la legislation canadienne. Le Parlement s’est exprime 
sans equivoque en des termes clairs et precis. 

Dans la meme cause, le juge en chef Laskin, 
quoique dissident pour d’autres motifs, affirmait, a 
e la p. 634: 

La pretention avancee sur le 2 e point est egalement 
insoutenable parce qu’on veut restreindre la portee d’une 
loi dans une situation qui ne s’y prete pas. Les avocats 
qui pretendent que le critere prescrit aux comites de 
/ Pavortement therapeutique est imprecis et subjectif, ne 
peuvent rien trouver a l’appui de cette pretention meme 
dans l’arret Doe v. Bolton. En cette affaire-la il a ete 
decide que l’interdiction au medecin de procurer Pavor¬ 
tement sauf lorsque [traduction] «d’apres son meil- 
g leur jugement fonde sur un examen physique, un avorte- 
ment est necessaire# ne prescrit pas un critere assez peu 
precis pour etre constitutionnellement vulnerable. A for¬ 
tiori, de la faqon dont on aborde ici la question de 
Papplication reguliere des garanties legales aux princi- 
h pes de droit, l’argument d’imprecision et de subjectivite 
ne peut etre retenu. Qu’il suffise de dire que le Parle¬ 
ment a fixe un critere maniable parce qu’il s’adresse a 
un comite compose d’hommes de Part, dont on peut 
s’attendre que les membres portent un jugement exerce 
i sur la question de savoir si «la continuation de la gros- 
sesse . . . mettrait ou mettrait probablement en danger la 
vie ou la sante . . . ». 

Je tiens done pour insoutenable l’argument voulant 
j que le moyen de defense prevu par le par. 251(4) 
du Code criminel soit illusoire. On peut conclure 
de la preuve produite par les appelants qu’un bon 
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many women seeking abortions have been unable 
to get them in Canada because s. 251(4) fails to 
respond to this need. This cannot serve as an 
argument supporting the claim that subs. (4) is 
procedurally unfair. Section 251(4) was designed a 
to meet specific circumstances. Its aim is to 
restrict abortion to cases where the continuation of 
the pregnancy would, or would likely, be injurious 
to the life or health of the woman concerned, not 
to provide unrestricted access to abortion. It was to b 
meet this requirement that Parliament provided 
for the administrative procedures to invoke the 
defence in subs. (4). This machinery was con¬ 
sidered adequate to deal with the type of abortion 
Parliament had envisaged. When, however, as the 
evidence would indicate, many more would seek 
abortions on a basis far wider than that contem¬ 
plated by Parliament, any system would come 
under stress and possibly fail. It is not without d 
significance that many of the appellants’ clients 
did not meet the standard set or did not seek to 
invoke it and that is why their clinic took them in. 
What has confronted the scheme has been a flood 
of demands for abortions, some of which could e 
meet the tests of s. 251(4) and many which could 
not. In. so far as it may be said that the administra¬ 
tive scheme of the Act has operated inefficiently, a 
proposition which may be highly questionable, it is j. 
caused principally by forces external to the statute, 
the external circumstances being a general 
demand for abortion irrespective of the provisions 
of s. 251. It is not open to a court, in my view, to 
strike down a statutory provision on this basis. g 


The appellants in this Court raised other argu¬ 
ments, most of which, in my view, may be briefly 
dealt with. 

I 

Section 605 of the Criminal Code 

It was contended that s. 605(1 )(a), giving the 
Crown a right of appeal against an acquittal in a 
trial court on any ground involving a question of • 
law alone offended ss. 7 and 11 (r/), (/) and (h) of 
the Charter. Reliance was placed primarily on s. 


nombre de femmes desireuses d’obtenir un avorte- 
ment n’ont pas pu l’obtenir au Canada parce que 
le par. 251(4) ne repond pas a ce besoin. Cela ne 
peut toutefois pas servir d’argument appuyant l’al- 
legation que le par. (4) est inequitable sur le plan 
de la procedure. Le paragraphe 251(4) a ete conqu 
pour faire face a des circonstances bien precises. 11 
vise a limiter l’avortement aux cas ou la continua¬ 
tion de la grossesse nuirait ou nuirait probable- 
ment a la vie ou a la sante de la femme en cause, 
et non pas a donner la possibilite illimitee de se 
faire avorter. C’est pour satisfaire a cette exigence 
que le legislateur a etabli des procedures adminis- 
tratives qui doivent etre suivies lorsqu’on invoque 
le moyen de defense prevu au par. (4). Ce meca- 
nisme a ete considere comme suffisant pour traiter 
le type d’avortement envisage par le legislateur. Si, 
toutefois, comme l’indique la preuve, beaucoup 
plus de femmes demandaient des avortements pour 
un motif beaucoup plus large que celui envisage 
par le legislateur, tout systeme finirait peut-etre 
par ceder sous le poids de ce fardeau trop lourd. II 
est revelateur que beaucoup de patientes des appe- 
lants ne satisfaisaient pas au critere etabli et n’ont 
pas cherche a l’invoquer, et c’est la la raison pour 
laquelle elles ont ete acceptees a la clinique des 
appelants. Le systeme a eu a repondre a une 
avalanche de demandes d’avortement dont certai- 
nes pouvaient remplir les conditions du par. 
251(4), mais dont un grand nombre ne le pouvait 
pas. Dans la mesure ou Ton peut dire que le regime 
administratif instaure par la loi a fonctionne ineffi- 
cacement, ce qui peut etre fort douteux, cela tient 
principalement a des facteurs etrangers a la loi, 
savoir la demande generate d’avortements en depit 
des dispositions de l’art. 251. A mon avis, un 
tribunal ne peut, pour ce motif, invalider une 
disposition legislative. 

Les appelants en cette Cour ont souleve d’autres 
arguments dont la plupart peuvent, selon moi, etre 
traites brievement. 

L’article 605 du Code criminel 

On a soutenu que l’al. 605(1 )a), qui habilite le 
ministere public a interjeter appel contre un ver¬ 
dict d’acquittement prononce par une cour de pre¬ 
miere instance, pour tout motif comportant une 
question de droit seulement, est contraire a l’art. 7 
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11 (ft). There is a simple answer to this argument. 
The words of s. 11 (ft), “if finally acquitted” and 
“if finally found guilty”, must be construed to 
mean after the appellate procedures have been 
completed , otherwise there would be no point or 
meaning in the word “finally”. There is no merit in 
this ground. I would dispose of this question for 
the reasons given by the Court of Appeal. 


Section 251 of the Criminal Code — Violation of 
s. 15 of the Charter 

I find no merit in the argument advanced under 
this heading to the effect that the equality rights of 
women are infringed by s. 251 of the Criminal 
Code and on this issue again I would adopt the 
reasons of the Ontario Court of Appeal found at 
(1985), 52 O.R. (2d) 353, at pp. 392-97. 

Section 251 of the Criminal Code and s. 2(a) of 

the Charter 

I am unable to find any abridgement of freedom 
of conscience and religion in s. 251 of the Criminal 
Code. I agree with, and on this ground of appeal I 
would adopt, the reasons for judgment of the 
Ontario Court of Appeal: supra, at pp. 389-91. 

Section 251 of the Criminal Code and s. 12 of the 

Charter — Cruel and Unusual Punishment 

I would reject this argument and again adopt 
without variation or addition the reasons of the 
Ontario Court of Appeal: supra, at p. 392. 

Section 91(27) Constitution Act, 1867 ( ultra 

Wes) 

It was submitted on this issue that s. 251 was 
ultra vires of Parliament and could no longer be 
supported under the criminal power because it was 
colourable legislation in pith and substance, legis¬ 
lation for the protection of health and, therefore, 
within provincial competence. There is, in my 
view, no merit in this argument and I again adopt 
the reasons of the Ontario Court of Appeal: supra, 
at pp. 397-99. 


et aux al. lid), f) et ft) de la Charte. C’est 
principalement sur l’al. lift) qui a ete invoque. Or, 
la reponse a cet argument est simple. Les expres¬ 
sions «definitivement acquitte» et «definitivement 
a declare coupable® employees a l’al. lift) doivent 
s’interpreter comme signifiant apres que toutes les 
procedures d’appel sont terminees , sinon le mot 
«definitivement» serait inutile ou denue de tout 
sens. Ce moyen n’est done pas fonde. Je suis d’ayjj 
b de trancher cette question en adoptant les mot^ 
donnes par la Cour d’appel. 

L’article 251 du Code criminel —: violation de 

Part. 15 de la Charte ^ 

c re 

Je juge mal fonde l’argument avance sous cettq 
rubrique, suivant lequel Part. 251 du Code crimi¬ 
nel porte atteinte aux droits des femmes a l’egalite. 
Sur ce point egalement, j’adopte les motifs de la 
d Cour d’appel de POntario que Pon trouve a (1985), 
52 O.R. (2d) 353, aux pp. 392 a 397. 

L’article 251 du Code criminel et Pal. 2a) de la 

Charte 

e Je ne vois pas en quoi Part. 251 du Code crimi¬ 
nel porte atteinte a la liberte de conscience et de 
religion. Sur ce moyen d’appel, je partage et je fais 
miens les motifs de la Cour d’appel de POntario: 
precite, aux pp. 389 a 391. 

L’article 251 du Code criminel et Part. 12 de la 

Charte — peine cruelle et inusitee 

Je suis d’avis de rejeter cet argument et d’adop- 
g ter, encore une fois sans modification ni adjonc- 
tion, les motifs de la Cour d’appel de POntario: 
precite, a la p. 392. 

Le paragraphs 91(27) de la Loi constitutionnelle 

h 1867 (ultra vires) 

On fait valoir relativement a cette question que 
Part. 251 outrepasse la competence du Parlement 
et ne peut plus se justifier par la competence en 
. matiere criminelle parce qu’il s’agit de legislation 
' deguisee qui vise, de par son caractere veritable, a 
proteger la sante et qui releve done de la compe¬ 
tence provinciale. A mon avis, cet argument n’est 
pas fonde et j’adopte, une fois de plus les motifs de 
• la Cour d’appel de POntario: precite, aux pp. 397 a 
399. 
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Section 96 Constitution Act, 1867 

The essence of this argument was that s. 251 of 
the Criminal Code purported to give powers to 
therapeutic abortion committees exercised by 
county, district and superior courts at the time of 
Confederation. There is no merit in this argument. 
I adopt the reasons of the Ontario Court of 
Appeal: supra , at p. 400. 

Wrongful Interdelegation of Powers 

I would dispose of this argument which was to 
the effect that s. 251 delegated powers relating to 
criminal law to the provinces generally, as did the 
Court of Appeal in their reasons: supra , at p. 399. 
I do not wish, however, to say anything about Re 
Peralta and The Queen in Right of Ontario 
(1985), 49 O.R. (2d) 705, which is relied upon by 
that court and is currently on appeal to this Court. 

Defence of Necessity 

This ground of appeal must also fail. There is no 
evidence whatever in the record that could support 
the defence. 

Counsel’s Address 

In his reasons for judgment, the Chief Justice 
referred to defence counsel’s address to the jury at 
trial, in which he had told the jury that they need 
not apply s. 251 of the Criminal Code if they 
thought it was bad law. I would associate myself 
with what the Chief Justice has said on this ques¬ 
tion. I am in full agreement with him that counsel 
was wrong in addressing the jury as he did and I 
would add that such practice, if commonly adopt¬ 
ed, would undermine and place at risk the whole 
jury system. 

Conclusion 

Before leaving this case, I wish to make it clear 
that I express no opinion on the question of wheth¬ 
er, or upon what conditions, there should be a right 
for a pregnant woman to have an abortion free of 
legal sanction. No valid constitutional objection to 
s. 251 of the Criminal Code has, in my view, been 
raised and, consequently, if there is to be a change 


L’article 96 de la Loi constitutionnelle de 1867 

Cet argument porte essentiellement que l’art. 
251 du Code criminel a pour effet d’investir les 
a comites de l’avortement therapeutique de pouvoirs 
qui etaient exerces, a l’epoque de la Confederation, 
par les cours de comte et de district et les cours 
superieures. Cet argument est sans fondement. Je 
fais miens les motifs de la Cour d’appel de 1’On- ^ 
b tario: precite, a la p. 400. 

co 

Delegation illcgale de pouvoirs 

, v cr> 

Suivant cet argument, 1’art. 251 delegue aux= 
provinces en general des pouvoirs en matiere de c 
c droit criminel. J’y reponds de la meme maniereo 
que le fait la Cour d’appel dans ses motifs: precite,<g 
a la p. 399. Je m’abstiens toutefois de me pronon-^? 
cer sur la decision Re Peralta and The Queen in 
d Right of Ontario (1985), 49 O.R. (2d) 705, qui a 
ete invoquee par cette cour et qui fait actuellement 
l’objet d’un pourvoi devant nous. 

Le moyen de defense fonde sur la necessite 

e Ce moyen doit egalement etre rejete. D’apres le 
dossier, il n’y a aucun element de preuve qui puisse 
justifier ce moyen de defense. 

La plaidoirie de I’avocat 

f Dans ses motifs de jugement, le Juge en chef 
fait mention de la plaidoirie dans laquelle l’avocat 
de la defense, au proces, a dit aux jures qu’ils 
n’avaient pas a appliquer l’art. 251 du Code crimi- 
nel s’ils estimaient qu’il s’agissait la d’une mau- 
vaise regie de droit. Sur cette question, je me range 
a l’avis du Juge en chef. Je souscris entierement a 
son opinion que l’avocat a eu tort de s’adresser 
ainsi au jury et j’ajouterais qu’une telle pratique, si 
h elle devait se repandre, minerait et compromettrait 
tout le systeme des proces par jury. 

Conclusion 

Avant de terminer, je tiens a preciser que je 
' n’exprime aucune opinion sur la question de savoir 
si, et a quelles conditions, les femmes enceintes 
devraient avoir le droit de se faire avorter impune- 
ment. On n’a souleve selon moi aucune objection a 
j l’art. 251 du Code criminel qui soit valable sur le 
plan constitutionnel et, par consequent, j’estime 
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in the law concerning this question it will be for 
Parliament to make. Questions of public policy 
touching on this controversial and divisive matter 
must be resolved by the elected Parliament. It does 
not fall within the proper jurisdiction of the courts. 
Parliamentary action on this matter is subject to 
judicial review but, in my view, nothing in the 
Canadian Charter of Rights and Freedoms gives 
the Court the power or duty to displace Parliament 
in this matter involving, as it does, general matters 
of public policy. 


I would adopt as clearly expressive of the proper 
approach to be taken by the courts in dealing with 
Charter issues the words of Taylor J., of the 
Supreme Court of British Columbia, in the case of 
Harrison v. University of British Columbia, 
[1986] 6 W.W.R. 7. The facts of that case con¬ 
cerned the question of a mandatory retirement 
provision for employees of the University of British 
Columbia. The question of discrimination under s. 
15 was raised. In dealing with the question of the 
purpose and constitutional effect of the Charter, 
Taylor J., at p, 11, after noting that the Charter 
functions assigned to the courts do not “allocate to 
the courts the responsibility for designing, initiat¬ 
ing or directing social or economic policy”, 
continued: 

It is, of course, true that the function of the courts has 
been extended. In many cases in which the meaning or 
proper application of the Charter is in doubt the courts 
must decide whether or not a legislative, administrative 
or other act complained of requires constitutional sanc¬ 
tion, and such decisions may well have social or econom¬ 
ic consequences. As has been emphasized by Lamer J. in 
Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486 at 
496-97, [1986] 1 W.W.R. 481 (sub nom. Ref. re S. 
94(2) of Motor Vehicle Act), 69 B.C.L.R. 145, 48 C.R. 
(3d) 289, 36 M.V.R. 240, 23 C.C.C. (3d) 289, 24 
D.L.R. (4th) 536, 18 C.R.R. 30, 63 N.R. 266, this 
imposes on the courts a new and onerous duty. In 
carrying out that task, however, the courts can be 
concerned with social or economic implications only to 
the extent that they assist in answering the question 
whether or not the right claimed is one entitled to 
constitutional protection. The rights to which the Chart- 


que si la loi doit etre changee a ce propos, il 
appartiendra au Parlement de le faire. C’est aux 
deputes elus que revient la tache de resoudre les 
questions de politique generate touchant ce 
a domaine controverse qui est la cause de tant de 
discorde. Les tribunaux n’ont pas competence en la 
matiere. Certes, les mesures prises par le legisla¬ 
tes peuvent etre soumises a un controle judiciaire 
mais, selon moi, il n’y a rien dans la Charte 
b canadienne des droits et libertes qui habilite oil 
oblige la Cour a se substituer au Parlement dans^ 
ce domaine qui comporte des questions generated 

d’interet public. □ 

c 

c TO 

O 

J’adopte comme un enonce clair de la faqon donl 
les tribunaux doivent aborder les questions tou<p 
chant la Charte, les propos qu’a tenus le juge 
d Taylor de la Cour supreme de la Colombie-Britan- 
nique dans la decision Harrison v. University of 
British Columbia, [1986] 6 W.W.R, 7. Dans cette 
affaire, il etait question d’une disposition prescri- 
vant la retraite obligatoire d’employes de l’Univer- 
e site de la Colombie-Britannique. On a souleve la 
question de la discrimination au sens de l’art. 15. 
En traitant de l’objet et de l’effet constitutionnel 
de la Charte, le juge Taylor affirme ce qui suit, a 
la p. 11, apres avoir fait observer que les fonctions 
f dont la Charte investit les tribunaux [traduc¬ 
tion] “n’impose[nt] pas . . . aux tribunaux la 
responsabilite de concevoir, d’inaugurer ou de 
diriger la politique sociale ou economique”: 

a [traduction] Il est vrai, bien entendu, que le role 
des tribunaux a pris de l’ampleur. Dans bien des cas ou 
il subsiste des doutes quant au sens de la Charte ou 
quant a la faqon dont il convient de l’appliquer, les 
tribunaux doivent decider si un acte legislatif, adminis- 
A tratif ou autre, dont on se plaint, requiert une sanction 
en vertu de la Constitution, et il se peut bien que ces 
decisions aient des consequences sociales ou economi- 
ques. Comme l’a souligne le juge Lamer dans le Renvoi: 
Motor Vehicle Act de la C.-B., [1985] 2 R.C.S. 486, 
i aux pp. 496 et 497, [1986] 1 W.W.R. 481 ( sub nom. 
Ref. re S. 94(2) of Motor Vehicle Act), 69 B.C.L.R. 
145, 48 C.R. (3d) 289, 36 M.V.R. 240, 23 C.C.C. (3d) 
289, 24 D.L.R. (4th) 536, 18 C.R.R. 30, 63 N.R. 266, 
cela a pour effet d’imposer aux tribunaux une responsa- 
j bilite nouvelle et lourde. En remplissant cette tache, 
cependant, ils ne peuvent tenir compte des repercussions 
sociales ou economiques que dans la mesure ou celles-ci 
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er grants protection are those fundamental to the free 
and democratic society. 


This approach is applicable to the abortion ques¬ 
tion. The solution to this question in this country 
must be left to Parliament. It is for Parliament to 
pronounce on and to direct social policy. This is 
not because Parliament can claim all wisdom and 
knowledge but simply because Parliament is elect¬ 
ed for that purpose in a free democracy and, in 
addition, has the facilities — the exposure to 
public opinion and information — as well as the 
political power to make effective its decisions. I 
refer with full approval to a further comment by 
Taylor J., supra, at p. 12: 


The present case may serve, perhaps, to emphasize 
that the courts lack both the exposure to public opinion 
required in order to discharge the essentially “political” 
task of weighing social or economic interests and decid¬ 
ing between them, and also the ability to gather the 
information they would need for that task. When it has 
run its course the litigation may also have served to 
demonstrate — if demonstration be needed — that the 
judicial system of necessity lacks the capacity of parlia¬ 
mentary bodies to act promptly when economic or social 
considerations indicate that a change in the law is 
desirable and, of equal importance, to react promptly 
when results show either that a change made for that 
purpose has not achieved its objective or that the objec¬ 
tive is no longer desirable. 


For all of these reasons, I would dismiss the 
appeal. I would answer the constitutional questions 
as follows: 

1. Question : 

Does section 251 of the Criminal Code of Canada 
infringe or deny the rights and freedoms guaranteed 
by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms ? 


aident a repondre a la question de savoir si le droit 
revendique jouit d’une protection en vertu de la Consti- 
•tution. Or, les droits garantis par la Charte sont ceux 
qui sont fondamentaux dans une societe libre et 
a democratique. 

Ce point de vue est applicable a la question de 
l’avortement. Au Canada, il appartient au Parle- 
ment de regler cette question. C’est au Parlement^ 
b qu’il revient de formuler et de diriger la politique 
sociale, non pas parce qu’il possede une sagessew 
infinie et la connaissance de toutes choses, maiso 
simplement parce que c’est precisement dans ce— 
but que les deputes sont elus dans une democratic^ 
libre. De plus, le Parlement dispose des moyensqjj 
(du fait qu’il est au courant de l’opinion publiquejoo 
ainsi que du pouvoir politique de mettre a execu-o> 
tion ses decisions. J’approuve entierement les 
d observations suivantes que fait le juge Taylor dans 
la decision precitee, a la p. 12: 

[traduction] La presente affaire sert peut-etre a 
mettre en relief le fait que les tribunaux ne sont pas 
suffisamment au courant de 1’opinion publique pour 
e pouvoir s’acquitter de la tache essentiellement «politi- 
que» qui consiste a soupeser les differents interets 
sociaux ou economiques et a faire un choix entre ces 
interets et aussi le fait qu’ils ne sont pas non plus a 
meme de reunir les donnees qu’il leur faudrait pour 
f pouvoir remplir cette fonction. 11 se peut par ailleurs que 
le litige, quand il aura abouti, aura servi en outre a 
demontrer, a supposer que cela soit necessaire, que, par 
la force des choses, le systeme judiciaire n’a pas la 
capacite des organes parlementaires d’agir promptement 
8 lorsque des facteurs d’ordre economique ou social indi- 
quent qu’il est souhaitable de modifier la loi ni, ce qui 
est tout aussi important, celle de reagir promptement 
lorsqu’il s’avere qu’une telle modification n’a pas eu 
l’effet escompte ou que 1’objectif vise n’est plus 
h souhaitable. 

Pour tous ces motifs, je suis d’avis de rejeter le 

pourvoi et de repondre ainsi aux questions 

constitutionnelles: 

i 

1. Question : 

L’article 251 du Code criminel du Canada porte-t-il 
j atteinte aux droits et aux libertes garantis par l’al. 2a) 
et les art. 7, 12, 15, 27 et 28 de la Charte canadienne 
des droits et libertes ? 
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Answer: 


Reponse : 


No. 


Non. 


2. Question : 


2. Question : 


If section 251 of the Criminal Code of Canada 
infringes or denies the rights and freedoms guaran¬ 
teed by ss. 2(a), 7, 12, 15, 27 and 28 of the Canadian 
Charter of Rights and Freedoms, is s. 251 justified by 
s. 1 of the Canadian Charter of Rights and Freedoms b 
and therefore not inconsistent with the Constitution 
Act, 19821 


Si l’article 251 du Code criminel du Canada porte 
atteinte aux droits et aux libertes garantis par l’al. 2a) 
et les art. 7, 12, 15, 27 et 28 de la Charte canadienne 
des droits et libertes, est-il justifle par l’article pre¬ 
mier de la Charte canadienne des droits et libertes et 
done compatible avec la Loi constitutionnelle dg~) 
19821 


Answer : 

No answer is required. 


Reponse : 

II n’est pas necessaire de repondre a 
question. 


3. Question : 

Is section 251 of the Criminal Code of Canada ultra 
vires the Parliament of Canada? 

Answer : 

No. 


3. Question : 

L’article 251 du Code criminel du Canada excede-t-il 
les pouvoirs du Parlement du Canada? 

Reponse : 

Non. 


4. Question : 

Does section 251 of the Criminal Code of Canada 
violate s. 96 of the Constitution Act, 18671 j- 

Answer : 

No. 

5. Question : g 

Does section 251 of the Criminal Code of Canada 
unlawfully delegate federal criminal power to provin¬ 
cial Ministers of Health or Therapeutic Abortion 
Committees, and in doing so, has the Federal Govern- /, 
ment abdicated its authority in this area? 

Answer : 

No. '■ 

6. Question : 

Do sections 605 and 610(3) of the Criminal Code of 
Canada infringe or deny the rights and freedoms j 
guaranteed by ss. 7, ll(tf), 11 (/), ll(/i) and 24(1) of 
the Canadian Charter of Rights and Freedomsl 


4. Question : 

L’article 251 du Code criminel du Canada viole-t-il 
l’art. 96 de la Loi constitutionnelle de 18671 

Reponse : 

Non. 

5. Question : 

L’article 251 du Code criminel du Canada delegue-t-il 
illegalement la competence federate en matiere crimi- 
nelle aux ministres de la Sante provinciaux ou aux 
comites de l’avortement therapeutique et, ce faisant, 
le gouvernement federal a-t-il abdique son autorite 
dans ce domaine? 

Reponse : 

Non. 

6. Question : 

L’article 605 et le par. 610(3) du Code criminel du 
Canada portent-ils atteinte aux droits et aux libertes 
garantis par l’art. 7, les al. 11(f), 11/), 11 A) et le par. 
24(1) de la Charte canadienne des droits et libertesl 
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Answer : 

With respect to s. 605, the answer is No. As to s. 
610(3), I adopt the reasons of the Court of 
Appeal and say that no costs should be awarded. 

7. Question : 

If sections 605 and 610(3) of the Criminal Code of 
Canada infringe or deny the rights and freedoms 
guaranteed by ss. 7, ll(r/), 11 (/), \ \{h) and 24(1) of 
the Canadian Charter of Rights and Freedoms, are 
ss. 605 and 610(3) justified by s. 1 of the Canadian 
Charter of Rights and Freedoms and therefore not 
inconsistent with the Constitution Act, 19821 

Answer : 

No answer is required. 

The following are the reasons delivered by 

W ilson J.—At the heart of this appeal is the 
question whether a pregnant woman can, as a 
constitutional matter, be compelled by law to carry 
the foetus to term. The legislature has proceeded 
on the basis that she can be so compelled and, 
indeed, has made it a criminal offence punishable 
by imprisonment under s. 251 of the Criminal 
Code , R.S.C. 1970, c. C-34, for her or her physi¬ 
cian to terminate the pregnancy unless the proce¬ 
dural requirements of the section are complied 
with. 

My colleagues, the Chief Justice and Justice 
Beetz, have attacked those requirements in reasons 
which I have had the privilege of reading. They 
have found that the requirements do not comport 
with the principles of fundamental justice in the 
procedural sense and have concluded that, since 
they cannot be severed from the provisions creat¬ 
ing the substantive offence, the whole of s. 251 
must fall. 

With all due respect, I think that the Court 
must tackle the primary issue first. A consider¬ 
ation as to whether or not the procedural require¬ 
ments for obtaining or performing an abortion 
comport with fundamental justice is purely aca¬ 
demic if such requirements cannot as a constitu¬ 
tional matter be imposed at all. If a pregnant 


Reponse : 

La reponse est negative quant a Part. 605. Pour 
ce qui est du par. 610(3), je suis d’avis d’adopter 
a les motifs de la Cour d’appel et de ne pas 
accorder de depens. 

7. Question : 

Si Particle 605 et le par. 610(3) du Code criminel du__ 
b Canada portent atteinte aux droits et aux libertesO 
garantis par Part. 7, les al. 114), 11/), 11/r) et le par^Q 
24(1) de la Charte canadienne des droits et libertesf^ 
sont-ils justifies par Particle premier de la Charted 
canadienne des droits et libertes et done compatibles^ 
c avec la Loi constitutionnelle de 19821 

O 

Reponse: oo 

-- 00 

II n’est pas necessaire de repondre a cette^ 

question. 

Version frangaise des motifs rendus par 

Le juge Wilson —La question au coeur de ce 
pourvoi est de savoir si une femme enceinte peut, 
e sur le plan constitutionnel, etre forcee par la loi a 
mener le foetus a terme. Le legislateur a tenu pour 
acquis qu’on pouvait Py forcer et a d’ailleurs 
prevu, a Part. 251 du Code criminel, S.R.C. 1970, 
chap. C-34, que [’interruption de grossesse par une 
/ femme ou son medecin, a moins que les exigences 
procedurales de cet article ne soient respectees, 
constitue une infraction criminelle punissable 
d’emprisonnement. 

g Mes collegues, le Juge en chef et le juge Beetz, 
ont attaque ces exigences dans des motifs que j’ai 
eu Pavantage de lire. Ils ont juge qu’elles ne 
respectent pas les principes de justice fondamen- 
tale sur le plan de la procedure et ont conclu que, 
h puisqu’elles ne peuvent etre separees des disposi¬ 
tions de fond qui creent l’infraction, P ensemble de 
Part. 251 doit etre invalide. 

' Avec egards, je pense que la Cour doit s’atta- 
quer d’abord a la question fondamentale. Se 
demander si les exigences procedurales pour obte- 
nir un avortement ou pour le pratiquer respectent 
j ou non la justice fondamentale devient une ques¬ 
tion purement theorique si, sur le plan constitu¬ 
tionnel, ces exigences ne peuvent absolument pas 
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woman cannot, as a constitutional matter, be com¬ 
pelled by law to carry the foetus to term against 
her will, a review of the procedural requirements 
by which she may be compelled to do so seems 
pointless. Moreover, it would, in my opinion, be an 
exercise in futility for the legislature to expend its 
time and energy in attempting to remedy the 
defects in the procedural requirements unless it 
has some assurance that this process will, at the 
end of the day, result in the creation of a valid 
criminal offence. I turn, therefore, to what I 
believe is the central issue that must be addressed. 

1. The Right of Access to Abortion 

Section 7 of the Charter provides: 

7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental 
justice. 

I agree with the Chief Justice that we are not 
called upon in this case to delineate the full con¬ 
tent of the right to life, liberty and security of the 
person. This would be an impossible task because 
we cannot envisage all the contexts in which such a 
right might be asserted. What we are asked to do, 
I believe, is define the content of the right in the 
context of the legislation under attack. Does sec¬ 
tion 251 of the Criminal Code which limits the 
pregnant woman’s access to abortion violate her 
right to life, liberty and security of the person 
within the meaning of s. 7? 

Leaving aside for the moment the implications 
of the section for the foetus and addressing only 
the s. 7 right of the pregnant woman, it seems to 
me that we can say with a fair degree of confi¬ 
dence that a legislative scheme for the obtaining of 
an abortion which exposes the pregnant woman to 
a threat to her security of the person would violate 
her right under s. 7. Indeed, we have already 
stated in Singh v. Minister of Employment and 
Immigration, [1985] 1 S.C.R. 177, that security of 
the person even on the purely physical level must 
encompass freedom from the threat of physical 
punishment or suffering as well as freedom from 
the actual punishment or suffering itself. In other 
words, the fact of exposure is enough to violate 
security of the person. I agree with the Chief 
Justice and Beetz J. who, for differing reasons, 


etre imposees. Si une femme enceinte ne peut, sur 
le plan constitutionnel, etre forcee par la loi a 
mener le foetus a terme contre sa volonte, l’examen 
des exigences procedurales par lesquelles elle peut 
a y etre forcee perd sa raison d’etre. En outre, il 
serait, a mon avis, futile pour le legislateur de 
gaspiller temps et energie k tenter de remedier aux 
defauts des exigences procedurales s’il n’a quelque 
assurance que ce faisant, une infraction criminelle 
h valide sera en fin de compte creee. J’en viens done 
a ce que je crois etre le point central qu’il fau ¥1 

examiner. § 

1. Le droit a I’avortement □ 

- c 

L’article 7 de la Charte porte: 

7. Chacun a droit a la vie, a la liberte et a la security 

de sa personne; il ne peut etre porte atteinte a ce droi^j 

qu’en conformite avec les principes de justice fondamen- 

d tale. 

Je conviens avec le Juge en chef qu’il ne nous est 
pas demande dans cette affaire de delimiter dans 
tous ses aspects le droit a la vie, a la liberte et a la 
securite de la personne. Ce serait la une tache 
impossible car nous ne pouvons concevoir tous les 
contextes dans lesquels ce droit pourrait etre 
revendique. Ce qu’on nous demande de faire, je 
crois, e’est de definir ce droit dans le contexte de la 
/ loi contestee. L’article 251 du Code criminel qui 
limite le recours d’une femme enceinte a Pavorte- 
ment viole-t-il son droit a la vie, a la liberte et a la 
securite de sa personne au sens de l’art. 7? 

g Si nous mettons de cote pour le moment les 
incidences que peut avoir Particle pour le foetus et 
que nous nous interessons uniquement au droit que 
Part. 7 confere a la femme enceinte, il me semble 
que nous pouvons dire avec suffisamment de certi- 
h tude qu’une structure legislative regissant Pavorte- 
ment qui menace la securite de la personne de la 
femme enceinte viole le droit que lui garantit Part. 
7. D’ailleurs, nous avons deja dit dans l’arret Singh 
c. Ministre de I'Emploi et de l’Immigration, 

' [1985] 1 R.C.S. 177, que la securite de la per¬ 
sonne, meme au niveau purement physique, doit 
comprendre la liberte d’etre exempt de toute 
menace de chatiment corporel ou de souffrance, 

. tout autant que la liberte d’etre exempt du chati¬ 
ment ou de la souffrance eux-memes. En d’autres 
termes, Peventualite elle-meme suffit pour qu’il y 
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find that pregnant women are exposed to a threat 
to their physical and psychological security under 
the legislative scheme set up in s. 251 and, since 
these are aspects of their security of the person, 
their s. 7 right is accordingly violated. But this, of a 
course, does not answer the question whether even 
the ideal legislative scheme, assuming that it is one 
which poses no threat to the physical and psycho¬ 
logical security of the person of the pregnant 
woman, would be valid under s. 7. I say this for * 
two reasons; (1) because s. 7 encompasses more 
than the right to security of the person; it speaks 
also of the right to liberty, and (2) because secu¬ 
rity of the person may encompass‘more than physi- c 
cal and psychological security; this we have yet to 
decide. 


It seems to me, therefore, that to commence the 
analysis with the premise that the s. 7 right 
encompasses only a right to physical and psycho¬ 
logical security and to fail to deal with the right to e 
liberty in the context of “life, liberty and security 
of the person” begs the central issue in the case. If 
either the right to liberty or the right to security of 
the person or a combination of both confers on the 
pregnant woman the right to decide for herself / 
(with the guidance of her physician) whether or 
not to have an abortion, then we have to examine 
the legislative scheme not only from the point of 
view of fundamental justice in the procedural sense 
but in the substantive sense as well. I think, there- g 
fore, that we must answer the question; what is 
meant by the right to liberty in the context of the 
abortion issue? Does it, as Mr. Manning suggests, 
give the pregnant woman control over decisions h 
affecting her own body? If not, does her right to 
security of the person give her such control? I turn 
first to the right to liberty. 

(a) The Right to Liberty 1 

In order to ascertain the content of the right to 
liberty we must, as Dickson C.J. stated in R. v. Big 
M Drug Mart Ltd., [1985] 1 S.C.R. 295, com¬ 
mence with an analysis of the purpose of the right, i 
Quoting from,the Chief Justice at p. 344; 


ait atteinte a la securite de la personne. Je partage 
l’avis du Juge en chef et du juge Beetz qui, pour 
des raisons differentes, ont conclu que les femmes 
enceintes voient leur securite physique et psycholo¬ 
gique menacee par la structure legislative elaboree 
a l’art. 251 et, comme il s’agit la d’aspects de la 
securite de la personne, leur droit en vertu de l’art. 

7 est par consequent viole. Mais bien entendu, cela 
ne repond pas a la question de savoir si meme ung' 
structure legislative ideale, en presumant qu’ellfe 5 
ne constitue pas une menace a la securite physique 
et psychologique de la personne de la femmS 
enceinte, serait valide en vertu de Fart. 7. II y ^ 
deux raisons a cela: (1) parce que Fart. 7 englob^j 
plus que le droit a la securite de la personne, IP 
mentionne aussi le droit a la liberte, et (2) pare? 
qu’il se peut que la securite de la personne englob? 
plus que la securite physique et psychologique; 
e’est ce que nous avons a decider. 

II me semble done que prendre comme point de 
depart de Fahalyse la premisse que le droit de Fart. 

7 ne comprend qu’un droit a la securite physique 
et psychologique, sans traiter du droit a la liberte, 
dans ce contexte de «la vie, la liberte et la securite 
de sa personnel e’est presumer resolue des le 
depart la question centrale en litige. Si le droit a la 
liberte, le droit a la securite de la personne ou une 
combinaison des deux conferent a la femme 
enceinte le droit de decider elle-meme (sur les 
conseils de son medecin) d’avoir ou non un avorte- 
ment, il nous faut alors examiner la structure 
legislative non seulement du point de vue de la 
justice fondamentale quant a la procedure mais 
aussi quant au fond. Je pense done que nous 
devons repondre a la question: qu’entend-on par le 
droit a la liberte dans le contexte de la question de 
Favortement? Donne-t-il, comme M c Manning le 
pretend, a la femme enceinte le pouvoir de prendre 
des decisions relativement a son corps? Sinon, son 
droit a la securite de sa personne lui donne-t-il ce 
pouvoir? Je traiterai d’abord du droit a la liberte. 

a) Le droit a la liberte 

Pour determiner ce que comprend le droit a la 
liberte, nous devons, comme le juge en chef Dick¬ 
son le dit dans l’arret R. c. Big M Drug Mart Ltd., 
[1985] 1 R.C.S. 295, proceder d’abord a Fanalyse 
de l’objet de ce droit. Pour citer le Juge en chef, a 
la p. 344: 
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. .. the purpose of the right or freedom in question is to 
be sought by reference to the character and the larger 
objects of the Charter itself, to the language chosen to 
articulate the specific right or freedom, to the historical 
origins of the concepts enshrined, and where applicable, 
to the meaning and purpose of the other specific rights 
and freedoms with which it is associated within the text 
of the Charter. The interpretation should be, as the 
judgment in Southam emphasizes, a generous rather 
than a legalistic one, aimed at fulfilling the purpose of 
the guarantee and securing for individuals the full ben¬ 
efit of the Charter's protection. 

We are invited, therefore, to consider the purpose 
of the Charter in general and of the right to liberty 
in particular. 

The Charter is predicated on a particular con¬ 
ception of the place of the individual in society. An 
individual is not a totally independent entity dis¬ 
connected from the society in which he or she lives. 
Neither, however, is the individual a mere cog in 
an impersonal machine in which his or her values, 
goals and aspirations are subordinated to those of 
the collectivity. The individual is a bit of both. The 
Charter reflects this reality by leaving a wide 
range of activities and decisions open to legitimate 
government control while at the same time placing 
limits on the proper scope of that control. Thus, 
the rights guaranteed in the Charter erect around 
each individual, metaphorically speaking, an invis¬ 
ible fence over which the state will not be allowed 
to trespass. The role of the courts is to map out, 
piece by piece, the parameters of the fence. 

The Charter and the right to individual liberty 
guaranteed under it are inextricably tied to the 
concept of human dignity. Professor Neil MacCor- 
mick, Regius Professor of Public Law and the Law 
of Nature and Nations, University of Edinburgh, 
in his work entitled Legal Right and Social 
Democracy: Essays in Legal and Political 
Philosophy (1982), speaks of liberty as “a condi¬ 
tion of human self-respect and of that contentment 
which resides in the ability to pursue one’s own 
conception of a full and rewarding life” (p. 39). 
He says at p. 41: 

To be able to decide what to do and how to do it, to 
carry out one’s own decisions and accept their conse¬ 
quences, seems to me essential to one’s self-respect as a 


... l’objet du droit ou de la liberte en question doit etre 
determine en fonction de la nature et des objectifs plus 
larges de la Charte elle-meme, des termes choisis pour 
enoncer ce droit ou cette liberte, des origines historiques 
a des concepts enchasses et, s’il y a lieu, en fonction du 
sens et de l’objet des autres libertes et droits particuliers 
qui s’y rattachent selon le texte de la Charte. Comme on 
le souligne dans l’arret Southam, l’interpretation doit 
etre liberate plutot que formaliste et viser a realiser 
h l’objet de la garantie et a assurer que les citoyens 
beneficient pleinement de la protection accordee par la 
Charte. 

On nous invite done a examiner l’objet de la 
Charte en general et du droit a la liberte en 
c particulier. 

La Charte est fondee sur une conception parti- 
culiere de la place de l’individu dans la societe. Un 
individu ne constitue pas une entite totalement 
d coupee de la societe dans laquelle il vit. Cependant 
l’individu n’est pas non plus un simple rouage 
impersonnel d’une machine subordonnant ses 
valeurs, ses buts et ses aspirations a celles de la 
collectivite. L’individu est un peu les deux. La 
Charte exprime cette realite en laissant un vaste 
champ d’activites et de decisions au controle legi¬ 
time du gouvernement, tout en fixant des bornes a 
l’etendue appropriee de ce controle. Ainsi, les 
/ droits garantis par la Charte erigent autour de 
chaque individu, pour parler metaphoriquement, 
une barriere invisible que l’Etat ne sera pas auto¬ 
rise a franchir. Le role des tribunaux consiste a 
delimiter, petit a petit, les dimensions de cette 
s barriere. 

La Charte et le droit a la liberte individuelle 
qu’elle garantit sont inextricablement lies a la 
notion de dignite humaine. Neil MacCormick, pro- 
h fesseur de droit public et de droit naturel et inter¬ 
national a l’Universite d’Edimbourg, dans son 
ouvrage intitule Legal Right and Social Demo¬ 
cracy: Essays in Legal and Political Philosophy 
(1982), parle de la liberte comme [traduction] 
' “une condition du respect de soi et de la satisfac¬ 
tion que procure la capacite de realiser sa propre 
conception d’une vie bien remplie, qui vaille la 
peine d’etre vecue” (a la p. 39). II dit a la p. 41: 
j [traduction] Pouvoir decider ce qu’on veut faire et 
comment le faire, pour concretiser ses propres decisions, 
en en acceptant les consequences, me semble essentiel au 
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human being, and essential to the possibility of that 
contentment. Such self-respect and contentment are in 
my judgment fundamental goods for human beings, the 
worth of life itself being on condition of having or 
striving for them. If a person were deliberately denied 
the opportunity of self-respect and that contentment, he 
would suffer deprivation of his essential humanity. 


Dickson C.J. in R. v. Big M Drug Mart Ltd. 
makes the same point at p. 346: 

It should also be noted, however, that an emphasis on 
individual conscience and individual judgment also lies 
at the heart of our democratic political tradition. The 
ability of each citizen to make free and informed deci¬ 
sions is the absolute prerequisite for the legitimacy, 
acceptability, and efficacy of our system of self-govern¬ 
ment. It is because of the centrality of the rights 
associated with freedom of individual conscience both to 
basic beliefs about human worth and dignity and to a 
free and democratic political system that American 
jurisprudence has emphasized the primacy or “firstness” 
of the First Amendment. It is this same centrality that 
in my view underlies their designation in the Canadian 
Charter of Rights and Freedoms as “fundamental”. 
They are the sine qua non of the political tradition 
underlying the Charter. 


respect de soi en tant qu’etre humain et essentiel pour 
parvenir a cette satisfaction. Ce respect de soi et cette 
■satisfaction sont, a mon avis, des biens fondamentaux 
pour l’etre humain, la vie elle-meme ne valant la peine 
a d’etre vecue qu’a la condition de les eprouver ou de les 
rechercher. L’individu auquel on refuserait deliberement 
la possibilite de parvenir au respect de lui-meme et a 
cette satisfaction se verrait prive de l’essence de son 
humanite. 

h Le juge en chef Dickson, dans l’arret R. c. Big( 
M Drug Mart Ltd., soutient le meme point de vue,!£L 
a la p. 346: o 

r CD 

Toutefois, il faut aussi remarquer que l’insistance sur— 
la conscience et le jugement individuels est egalement au c 
coeur de notre tradition politique democratique. La pos-o 
sibilite qu’a chaque citoyen de prendre des decisions'^ 
libres et eclairees constitue la condition sine qua non de<m 
la legitimate, de [’acceptability et de l’efficacite de notre 
j systeme d’auto-determination. C’est precisement parce 
que les droits qui se rattachent a la liberte de conscience 
individuelle se situent au coeur non seulement des con¬ 
victions fondamentales quant a la valeur et a la dignite 
de l’etre humain, mais aussi de tout systeme politique 
libre et democratique, que la jurisprudence americaine a 
e insiste sur la primaute ou la preeminence du Premier 
amendement. A mon avis, c’est pour cette meme raison 
que la Charte canadienne des droits et libertes parle de 
libertes «fondamentales». Celles-ci constituent le fonde- 
ment meme de la tradition politique dans laquelle s’in- 
/ sere la Charte. 


It was further amplified in Dickson C.J.’s discus¬ 
sion of Charter interpretation in R. v. Oakes , 
[1986] 1 S.C.R. 103, at p. 136: 

A second contextual element of interpretation of s. 1 
is provided by the words “free and democratic society”. 
Inclusion of these words as the final standard of justifi¬ 
cation for limits on rights and freedoms refers the Court 
to the very purpose for which the Charter was originally 
entrenched in the Constitution: Canadian society is to be 
free and democratic. The Court must be guided by the 
values and principles essential to a free and democratic 
society which I believe embody, to name but a few, 
respect for the inherent dignity of the human person, 
commitment to social justice and equality, accommoda¬ 
tion of a wide variety of beliefs, respect for cultural and 
group identity, and faith in social and political institu¬ 
tions which enhance the participation of individuals and 
groups in society. The underlying values and principles 
of a free and democratic society are the genesis of the 
rights and freedoms guaranteed by the Charter and the 


Le juge en chef Dickson a approfondi ce point de 
vue dans son analyse de 1’interpretation de la 
Charte dans l’arret R. c. Oakes, [1986] 1 R.C.S. 
g 103, a la p. 136: 

Un second element contextuel d’interpretation de Par¬ 
ticle premier est fourni par l’expression «societe libre et 
democratique#. L’inclusion de ces mots a titre de norme 
finale de justification de la restriction des droits et 
h libert6s rappelle aux tribunaux l’objet meme de l’enchas- 
sement de la Charte dans la Constitution: la societe 
canadienne doit etre libre et democratique. Les tribu¬ 
naux doivent etre guides par des valeurs et des principes 
essentiels a une societe libre et democratique, lesquels 
f comprennent, selon moi, le respect de la dignite inhe- 
rente de l’etre humain, la promotion de la justice et de 
l’egalite sociales, l’acceptation d’une grande diversite de 
croyances, le respect de chaque culture et de chaque 
groupe et la foi dans les institutions sociales et politiques 
j qui favorisent la participation des particuliers et des 
groupes dans la societe. Les valeurs et les principes 
sous-jacents d’une societe libre et democratique sont a 
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ultimate standard against which a limit on a right or 
freedom must be shown, despite its effect, to be reason¬ 
able and demonstrably justified. 


The idea of human dignity finds expression in 
almost every right and freedom guaranteed in the 
Charter. Individuals are afforded the right to 
choose their own religion and their own philosophy a 
of life, the right to choose with whom they will 
associate and how they will express themselves, the 
right to choose where they will live and what 
occupation they will pursue. These are all exam¬ 
ples of the basic theory underlying the Charter, c 
namely that the state will respect choices made by 
individuals and, to the greatest extent possible, will 
avoid subordinating these choices to any one con¬ 
ception of the good life. 

Thus, an aspect of the respect for human dignity 
on which the Charter is founded is the right to 
make fundamental personal decisions without 
interference from the state. This right is a critical 
component of the right to liberty. Liberty, as was 
noted in Singh, is a phrase capable of a broad 
range of meaning. In my view, this right, properly 
construed, grants the individual a degree of 
autonomy in making decisions of fundamental per- / 
sonal importance. 

This view is consistent with the position I took in 
the case of R. v. Jones, [1986] 2 S.C.R. 284. One 8 
issue raised in that case was whether the right to 
liberty in s. 7 of the Charter included a parent’s 
right to bring up his children in accordance with 
his conscientious beliefs. In concluding that it did I 
stated at pp. 318-19: 

I believe that the framers of the Constitution in 
guaranteeing “liberty” as a fundamental value in a free 
and democratic society had in mind the freedom of the i 
individual to develop and realize his potential to the full, 
to plan his own life to suit his own character, to make 
his own choices for good or ill, to be non-conformist, 
idiosyncratic and even eccentric — to be, in to-day’s 
parlance, “his own person” and accountable as such, j 
John Stuart Mill described it as “pursuing our own good 
in our own way”. This, he believed, we should be free to 


l’origine des droits et libertes garantis par la Charte et 
constituent la norme fondamentale en fonction de 
laquelle on doit etablir qu’une restriction d’un droit ou 
d’une liberte constitue, malgre son effet, une limite 
raisonnable dont la justification peut se demontrer. 

La notion de dignite humaine trouve son expres¬ 
sion dans presque tous les droits et libertes garan¬ 
tis par la Charte. Les individus se voient offrir le 
droit de choisir leur propre religion et leur propre 
philosophic de vie, de choisir qui ils frequenteront 
et comment ils s’exprimeront, ou ils vivront et a 
quelle occupation ils se livreront. Ce sont tous la 
des exemples de la theorie fondamentale qui sous- 
tend la Charte, savoir que l’Etat respectera les 
choix de chacun et, dans toute la mesure du possi¬ 
ble, evitera de subordonner ces choix a toute con¬ 
ception particuliere d’une vie de bien. 

Ainsi, un aspect du respect de la dignite 
humaine sur lequel la Charte est fondee est le droit 
de prendre des decisions personnelles fondamenta- 
les sans intervention de l’Etat. Ce droit constitue 
une composante cruciale du droit a la liberte. La 
liberte, comme nous l’avons dit dans l’arret Singh, 
est un terme susceptible d’une acception fort large. 
A mon avis, ce droit, bien interprets, confere a 
l’individu une marge d’autonomie dans la prise de 
decisions d’importance fondamentale pour sa 
personne. 

Ce point de vue est conforme a la position que 
j’ai prise dans l’arret R. c. Jones, [1986] 2 R.C.S. 
284. Dans cette affaire, il s’agissait de determiner 
notamment si le droit a la liberte enonce a l’art. 7 
de la Charte incluait le droit pour un pere d’elever 
ses enfants conformement a ses croyances intimes. 
En concluant que c’etait le cas, j’ai dit, aux 
pp. 318 et 319: 

Je crois que les redacteurs de la Constitution en 
garantissant la «liberte» en tant que valeur fondamentale 
d’une societe libre et democratique, avaient a 1’esprit la 
liberte pour l’individu de se dSvelopper et de realiser son 
potentiel au maximum, d’etablir son propre plan de vie, 
en accord avec sa personnalite; de faire ses propres 
choix, pour le meilleur ou pour le pire, d’etre non 
conformiste, original et meme excentrique, d’etre, en 
langage courant, «lui-meme» et d’etre responsable en 
tant que tel. John Stuart Mill decrit cela ainsi: [tra- 
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do “so long as we do not attempt to deprive others of 
theirs or impede their efforts to obtain it”. He added: 


Each is the proper guardian of his own health, wheth¬ 
er bodily or mental and spiritual. Mankind are great¬ 
er gainers by suffering each other to live as seems 
good to themselves than by compelling each to live as 
seems good to the rest. t, 

Liberty in a free and democratic society does not 
require the state to approve the personal decisions 
made by its citizens; it does, however, require the 
state to respect them. ' c 

This conception of the proper ambit of the right 
to liberty under our Charter is consistent with the 
American jurisprudence on the subject. While care 
must undoubtedly be taken to avoid a mechanical 
application of concepts developed in different cul¬ 
tural and constitutional contexts, I would respect¬ 
fully agree with the observation of my colleague, 
Estey J., in Law Society of Upper Canada v. 
Skapinker, [1984] 1 S.C.R. 357, at pp. 366-67: e 

With the Constitution Act, 1982 comes a new dimen¬ 
sion, a new yardstick of reconciliation between the 
individual and the community and their respective 
rights, a dimension which, like the balance of the Con- / 
stitution, remains to be interpreted and applied by the 
Court. 

The courts in the United States have had almost two 
hundred years experience at this task and it is of more 
than passing interest to those concerned with these new # 
developments in Canada to study the experience of the 
United States courts. 

As early as the 1920’s the American Supreme 
Court employed the Fifth and Fourteenth Amend- h 
ments to the American Constitution to give par¬ 
ents a degree of choice in the education of their 
children. In Meyer v. Nebraska , 262 U.S. 390 
(1923), the Court struck down a law prohibiting 
the teaching of any subject in a language other 1 
than English. In Pierce v. Society of Sisters, 268 
U.S. 510 (1925), an Oregon statute requiring all 
“normal children” to attend public school and thus 
prohibiting private school attendance was held to . 
be unconstitutional. The Court in Pierce at pp. 
534-35 characterized the interest being infringed 


duction] «rechercher notre propre bien, a notre faqon». 
Nous devrions, pensait-il, etre libre de le faire «dans la 
mesure ou nous ne tentons pas de priver les autres du 
leur, ni d’entraver leurs efforts pour y parvenir*. II 
ajoutait: 

[traduction] Chacun est le veritable gardien de sa 
propre sante, tant physique que mentale et spirituelle. 
L’humanite a plus a gagner a laisser chacun vivre 
comme cela lui semble bon, qu’a forcer chacun a vivre 
comme cela semble bon aux autres. 

La liberte dans une societe libre et democratique 
n’oblige pas 1’Etat a approuver les decisions per¬ 
sonnels de ses citoyens; elle 1’oblige cependant a 
les respecter. 

Cette conception de la portee qu’il convient de 
donner au droit a la liberte sous le regime de notre 
Charte est conforme a la jurisprudence americaine 
sur le sujet. Quoiqu’il faille sans doute prendre 
garde d’appliquer mecaniquement des concepts 
elabores dans des contextes culturels et constitu- 
tionnels differents, je souscris a l’observation que 
fait le juge Estey dans l’arret Law Society of 
Upper Canada c. Skapinker, [1984] 1 R.C.S. 357, 
aux pp. 366 et 367: 

La Loi constitutionnelle de 1982 apporte une nouvelle 
dimension, un nouveau critere d’equilibre entre les indi- 
vidus et la societe et leurs droits respectifs, une dimen¬ 
sion qui, comme I’equilibre de la Constitution, devra etre 
interpretee et appliquee par la Cour. 

Les tribunaux americains ont presque deux cents ans 
d’experience dans 1’accomplissement de cette tache, et 
Tanalyse de leur experience offre plus qu’un interet 
passager pour ceux qui s’interessent a cette nouvelle 
evolution au Canada. 

Des les annees 20, la Cour supreme des Etats- 
Unis a eu recours au Cinquieme et au Quator- 
zieme amendements de la Constitution americaine 
pour accorder aux parents une certaine latitude 
dans l’education de leurs enfants. Dans Tarret 
Meyer v. Nebraska, 262 U.S. 390 (1923), la Cour 
a annule une loi interdisant 1’enseignement, quelle 
que soit la matiere, dans une langue autre que 
l’anglais. Dans l’arret Pierce v. Society of Sisters, 
268 U.S. 510 (1925), une loi de 1’Oregon obligeant 
tous les «enfants normaux» a frequenter l’ecole 
publique, et leur interdisant par le fait meme la 
frequentation d’une ecole privee, a ete jugee 
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as “the liberty of parents and guardians to direct 
the upbringing and education of children under 
their control”. 


The sanctity of the family was underlined by the 
decision in Skinner v. Oklahoma, 316 U.S. 535 
(1942), where the Supreme Court invalidated a 
state law authorizing the sterilization of individu¬ 
als convicted of two or more crimes involving 
moral turpitude. While the law was struck down 
on the basis that it violated the equal protection 
clause of the Fourteenth Amendment, the Court 
had this to say of the interest at stake: “We are 
dealing here with legislation which involves one of 
the basic civil rights of man. Marriage and pro¬ 
creation are fundamental to the very existence and 
survival of the race” (at p. 541). 

Later the Supreme Court was asked to deter¬ 
mine the constitutionality of a Connecticut statute 
forbidding the use of contraceptives by married 
couples. In Griswold v. Connecticut, 381 U.S. 479 
(1965), the majority held this statute to be invalid. 
The judges writing for the majority used various 
constitutional routes to arrive at this conclusion 
but the common denominator seems to have been a 
profound concern over the invasion of the marital 
home required for the enforcement of the law. 
Griswold was interpreted by the Supreme Court in 
the later case of Eisenstadt v. Baird, 405 U.S. 438 
(1972), where the majority stated at p. 453: 

It is true that in Griswold the right of privacy in 
question inhered in the marital relationship. Yet the 
marital couple is not an independent entity with a mind 
and heart of its own, but an association of two individu¬ 
als each with a separate intellectual and emotional make 
up. If the right of privacy means anything, it is the right 
of the individual, married or single, to be free from 
unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision wheth¬ 
er to bear or beget a child. 


In Eisenstadt the Court struck down a Massachu¬ 
setts law that prohibited the distribution of any 


inconstitutionnelle. Dans l’arret Pierce, aux pp. 
534 et 535, la Cour a qualifie l’interet auquel on 
portait atteinte comme etant [traduction] «la 
liberte des parents et tuteurs de diriger l’education 
a des enfants dont ils ont la garde et l’enseignement 
qui leur est donne». 

Le caractere sacre de la famille a ete souligne 
par l’arret Skinner v. Oklahoma, 316 U.S. 535.—. 
b (1942), ou la Cour supreme a invalide la loi d’un^j 
Etat qui autorisait la sterilisation des individus(£. 
reconnus coupables de deux ou plusieurs crimesg 
impliquant la turpitude morale. Quoique la loi ait= 
ete annulee parce qu’elle violait la clause de l’egalec 
c protection de la loi etablie par le Quatorziemecj 
amendement, voici ce que la Cour a dit de l’interetg 
en cause: [traduction] “Nous avons affaire ici a a? 
une loi qui touche aux droits civils fondamentaux 
d de l’homme. Le mariage et la procreation sont 
fondamentaux pour l’existence et la survie memes 
de la race” (a la p. 541). 

Ulterieurement, la Cour supreme a ete appelee a 
statuer sur la constitutionnalite d’une loi du Con- 
e necticut interdisant aux gens maries d’utiliser des 
contraceptifs. Dans l’arret Griswold v. Connecti¬ 
cut, 381 U.S. 479 (1965), la majorite a juge cette 
loi invalide. Les juges qui ont ecrit au nom de la 
j- majorite ont emprunte diverses voies constitution- 
nelles pour arriver a cette conclusion, mais le 
denominateur commun semble avoir ete une pro- 
fonde apprehension que l’application de la loi exige 
une incursion dans le foyer conjugal. La Cour 
g supreme a interprete l’arret Griswold dans une 
affaire ulterieure, Eisenstadt v. Baird, 405 U.S. 
438 (1972), ou elle a dit, a la majorite, a la p. 453: 
[traduction] II est vrai que dans l’arret Griswold le 
droit a la vie privee en cause a ete considere comme 
h inherent a la relation conjugale. Neanmoins le couple 
marie n’est pas une entite independante dotee d’un esprit 
et d’un cceur distincts, mais une association de deux 
individus, chacun pourvu de caracteristiques inteliectuel- 
les et emotionnelles distinctes. Si le droit a la vie privee 
1 signifie quelque chose, e’est bien le droit de I’individu, 
marie ou celibataire, d’etre libre de toute intrusion 
gouvernementale injustifiee dans des domaines touchant 
si fondamentalement a la personne, comme la decision 
de porter ou de mettre au monde un enfant. 

J Dans l’arret Eisenstadt, la Cour a annule une loi 
du Massachusetts qui interdisait la distribution de 
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drug for the purposes of contraception to unmar¬ 
ried persons on the ground that it violated the 
equal protection clause. 

The equal protection clause was also used by the a 
Supreme Court in Loving v. Virginia, 388 U.S. 1 
(1967), to strike down legislation that purported to 
forbid inter-racial marriage. The Court tied its 
decision to the previous line of cases that protected 
basic choices relating to family life. It stated at p. b 
12: “The freedom to marry has long been recog¬ 
nized as one of the ‘vital personal rights essential 
to the orderly pursuit of happiness by free men. 
Marriage is one of the ‘basic civil rights of man,’ 
fundamental to our very existence and survival c 
.... [The] freedom to marry . . . resides with the 
individual....” Thus, by a process of accretion 
the scope of the right of individuals to make 
fundamental decisions affecting their private lives 
was elaborated in the United States on a case by 
case basis. The parameters of the fence were being 
progressively defined. 


For our purposes the most interesting develop¬ 
ment in this area of American law are the deci¬ 
sions of the Supreme Court in Roe v. Wade, 410 
U.S. 113 (1973), and its sister case Doe v. Bolton, y 
410 U.S. 179 (1973). In Roe v. Wade the Court 
held that a pregnant woman has the right to decide 
whether or not to terminate her pregnancy. This 
conclusion, the majority stated, was mandated by 
the body of existing law ensuring that the state g 
would not be allowed to interfere with certain 
fundamental personal decisions such as education, 
child-rearing, procreation, marriage and con¬ 
traception. The Court concluded that the right to 
privacy found in the Fourteenth Amendment guar- h 
antee of liberty “... is broad enough to encompass 
a woman’s decision whether or not to terminate 
her pregnancy” (p. 153). 

i 

This right was not, however, to be taken as 
absolute. At some point the legitimate state inter¬ 
ests in the protection of health, proper medical 
standards, and pre-natal life would justify its ■ 
qualification. Lawrence H. Tribe, Professor of 
Law at Harvard University, in his work entitled 


toute drogue a des fins de contraception aux gens 
non maries pour le motif qu’elle violait la clause de 
1’egale protection de la loi. 

La Cour supreme a aussi eu recours a la clause 
de l’egale protection de la loi dans l’arret Loving v. 
Virginia, 388 U.S. 1 (1967), pour invalider une loi 
qui avait pour objet d’interdire les mariages 
raciaux mixtes. La Cour a lie sa decision a la 
jurisprudence anterieure qui protegeait les choix 
fondamentaux en matiere de vie familiale. Elle dit, 
a la p. 12: [traduction] «La liberte de se marier 
est reconnue depuis longtemps comme l’un des 
droits vitaux personnels essentiels a la recherche 
methodique du bonheur par les hommes libres. Le 
mariage est l’un des «droits civils fondamentaux de 
l’homme», le fondement de notre existence et de 
notre survie memes . . . [La] liberte de se marier 
... reside chez l’individu». Ainsi, en quelque sorte 
par accretion, l’etendue du droit des individus de 
prendre des decisions fondamentales concernant 
leur vie privee a ete elaboree cas par cas aux 
Etats-Unis. Les dimensions de la barriere ont ainsi 
ete progressivement definies. 

Pour nos fins, les decisions concomitantes de la 
Cour supreme Roe v. Wade, 410 U.S. 113 (1973), 
et Doe v. Bolton, 410 U.S. 179 (1973), constituent 
le developpement le plus interessant dans ce 
domaine du droit americain. Dans l’arret Roe v. 
Wade, la Cour a juge qu’une femme enceinte a le 
droit de decider d’interrompre ou non sa grossesse. 
Cette conclusion, a dit la majorite, etait imposee 
par le corps de droit existant qui interdit a l’Etat 
d’intervenir dans certaines decisions personnelles 
fondamentales telles l’enseignement donne aux 
enfants et leur education, la procreation, le 
mariage et la contraception. La Cour a conclu que 
le droit a la vie privee que 1’on trouve dans la 
garantie de la liberte du Quatorzieme amendement 
[traduction] «.. . est suffisamment large pour 
inclure la decision d’une femme d’interrompre ou 
non sa grossesse* (a la p. 153). 

Ce droit ne doit pas, toutefois, etre considere 
comme absolu. Parvenu a un certain point, les 
interets legitimes de l’Etat vis-a-vis de la protec¬ 
tion de la sante, des normes medicales appropriees 
et de la vie foetale justifient de le restreindre. Dans 
son ouvrage intitule American Constitutional Law, 
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American Constitutional Law (1978), convenient¬ 
ly summarizes the limits the Court found to be 
inherent in the woman’s right. I quote from 
pp. 924-25: 

Specifically, the Court held that, because the woman’s 
right to decide whether or not to end a pregnancy is 
fundamental, only a compelling interest can justify state 
regulation impinging in any way upon that right. During 
the first trimester of pregnancy, when abortion is less 
hazardous in terms of the woman’s life than carrying the 
child to term would be, the state may require only that 
the abortion be performed by a licensed physician; no 
further regulations peculiar to abortion as such are 
compellingly justified in that period. 


After the first trimester, the compelling state interest 
in the mother’s health permits it to adopt reasonable 
regulations in order to promote safe abortions — but 
requiring abortions to be performed in hospitals, or only 
after approval of another doctor or committee in addi¬ 
tion to the woman’s physician, is impermissible, as is 
requiring that the abortion procedure employ a tech¬ 
nique that, however preferable from a medical perspec¬ 
tive, is not widely available. 

Once the fetus is viable, in the sense that it is capable 
of survival outside the uterus with artificial aid, the state 
interest in preserving the fetus becomes compelling, and 
the state may thus proscribe its premature removal (i.e., 
its abortion) except to preserve the mother’s life or 
health. 

The decision in Roe y. Wade was re-affirmed by 
the Supreme Court in City of Akron v. Akron 
Center for Reproductive Health, Inc., 462 U.S. 
416 (1983), and again, though by a bare majority, 
in Thornburgh v. American College of Obstetri¬ 
cians and Gynecologists, 106 S. Ct. 2169 (1986). 
In Thornburgh, Blackmun J., speaking for the 
majority, identifies the core value which the 
American courts have found to inhere in the con¬ 
cept of liberty. He states at pp. 2184-85: 

Our cases long have recognized that the Constitution 
embodies a promise that a certain private sphere of 
individual liberty will be kept largely beyond the reach 
of government .... [citations omitted] That promise 
extends to women as well as to men. Few decisions are 
more personal and intimate, more properly private, or 
more basic to individual dignity and autonomy, than a 


1978, Lawrence H. Tribe, professeur de droit a 
1’Universite Harvard, donne un resume commode 
des limites que la Cour a juge inherentes au droit 
de la femme. Je cite les pp. 924 et 925: 

a [traduction] Plus precisement, la Cour a juge que, 
puisque le droit de la femme de decider d’interrompre ou 
non une grossesse est fondamental, seul un interet supe- 
rieur peut justifier une reglementation de l’Etat qui 
entraverait ce droit de quelque fagon. Au cours du 
b premier trimestre de la grossesse, alors que l’avortement 
est moins dangereux pour la vie de la femme que rnener 
la grossesse a terme le serait, tout ce que l’Etat peut 
exiger, c’est que l’avortement soit pratique par un mede- 
cin qualifie; aucune autre reglementation de l’avorte- 
c ment comme tel n’est imperieusement justifiee au cours 
de cette periode. 

Apres le premier trimestre, l’interet superieur de 
l’Etat dans la sante de la mere l’autorise a adopter une 
reglementation raisonnable afin de favoriser des avorte- 
^ ments sans danger; mais exiger que les avortements ne 
soient pratiques que dans des hopitaux, ou uniquement 
apres qu’un autre medecin ou comite aura donne son 
aval, outre le medecin de la femme, ne saurait etre 
autorise, car ce serait exiger que la procedure d’avorte- 
e ment suive une technique qui, si preferable soit-elle dans 
une optique medicale, n’est pas largement repandue. 

Lorsque le foetus devient viable, en ce sens qu’il peut 
survivre a l’exterieur de l’uterus pourvu qu’on l’aide 
artificiellement, l’interet de l’Etat dans la preservation 
l du foetus devient superieur et l’Etat peut alors interdire 
qu’on l’enleve prematurement (c.-a-d. le faire avorter) 
sauf pour preserver la vie ou la sante de la mere. 

L’arret Roe v. Wade a ete reaffirme par la Cour 
g supreme dans l’arret City of Akron v. Akron 
Center for Reproductive Health, Inc., 462 U.S. 
416 (1983), et aussi, quoique par une tres mince 
majorite, dans l’arret Thornburgh v. American 
College of Obstetricians and Gynecologists, 106 S. 
h Ct. 2169 (1986). Dans l’arret Thornburgh, le juge 
Blackmun, s’exprimant au nom de la majorite, 
cerne la valeur centrale que les tribunaux ameri- 
cains ont juge inherente a la notion de liberte. II 
. dit, aux pp. 2184 et 2185: 

[traduction] Notre jurisprudence reconnait depuis 
longtemps que la Constitution comporte la promesse 
qu’une certaine sphere privee de la liberte individuelle 
demeurera largement hors de portee du gouvernement 
j ... [references omises], Cette promesse vaut pour les 
femmes autant que pour les hommes. Peu de decisions 
sont aussi personnelles et intimes, aussi litteralement 
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woman’s decision — with the guidance of her physician 
and within the limits specified in Roe — whether to end 
her pregnancy. A woman’s right to make that choice 
freely is fundamental. Any other result, in our view, 
would protect inadequately a central part of the sphere 
of liberty that our law guarantees equally to all. 


In my opinion, the respect for individual deci¬ 
sion-making in matters of fundamental personal 
importance reflected in the American jurispru¬ 
dence also informs the Canadian Charter. Indeed, 
as the Chief Justice pointed out in R. v. Big M c 
Drug Mart Ltd., beliefs about human worth and 
dignity “are the sine qua non of the political 
tradition underlying the Charter”. I would con¬ 
clude, therefore, that the right to liberty contained 
in s. 7 guarantees to every individual a degree of d 
personal autonomy over important decisions inti¬ 
mately affecting their private lives. 

The question then becomes whether the decision e 
of a woman to terminate her pregnancy falls 
within this class of protected decisions. I have no 
doubt that it does. This decision is one that will 
have profound psychological, economic and social ^ 
consequences for the pregnant woman. The cir¬ 
cumstances giving rise to it can be complex and 
varied and there may be, and usually are, powerful 
considerations militating in opposite directions. It 
is a decision that deeply reflects the way the g 
woman thinks about herself and her relationship to 
others and to society at large. It is not just a 
medical decision; it is a profound social and ethical 
one as well. Her response to it will be the response 
of the whole person. h 

It is probably impossible for a man to respond, 
even imaginatively, to such a dilemma not just 
because it is outside the realm of his personal ' 
experience (although this is, of course, the case) 
but because he can relate to it only by objectifying 
it, thereby eliminating the subjective elements of 
the female psyche which are at the heart of the . 
dilemma. As Noreen Burrows, lecturer in Euro¬ 
pean Law at the University of Glasgow, has point- 


privees ou aussi fondamentales pour la dignite et l’auto- 
nomie individuelles que la decision prise par une femme 
— sur les conseils de son medecin et dans les limites 
indiquees dans l’arret Roe — d’interrompre ou non une 
grossesse. Le droit de la femme de faire ce choix libre- 
ment est fundamental. Toute autre conclusion, a notre 
avis, protegerait inadequatement un aspect central de 
cette sphere de liberte que notre droit garantit egale- 
ment k tous. 

A mon avis, le respect du pouvoir decisionnel de 
l’individu dans des domaines d’importance person- 
nelle aussi fondamentaux que traduit la jurispru¬ 
dence americaine nous renseigne aussi sur la 
Charte canadienne. D’ailleurs, comme le Juge en 
chef le rappelle dans l’arret R. c. Big M Drug 
Mart Ltd., la foi en la valeur et en la dignite 
humaines «constitue [ .. . ] le fondement meme de 
la tradition politique dans laquelle s’insere la 
Charter. Je conclus done que le droit a la liberte 
enonce a l’art. 7 garantit a chaque individu une 
marge d’autonomie personneile sur ses decisions 
importantes touchant intimement a sa vie privee. 

La question devient alors de savoir si la decision 
que prend une femme d’interrompre sa grossesse 
releve de cette categorie de decisions protegees. Je 
n’ai pas de doute que ce soit le cas. Cette decision 
aura des consequences psychologiques, economi- 
ques et sociales profondes pour la femme enceinte. 
Les circonstances qui y menent peuvent etre com- 
pliquees et multiples et il peut y avoir, comme e’est 
generalement le cas, des considerations puissantes 
en faveur de decisions opposees. C’est une decision 
qui reflete profondement l’opinion qu’une femme a 
d’elle-meme, ses rapports avec les autres et avec la 
societe en general. Ce n’est pas seulement une 
decision d’ordre medical; elle est aussi profonde¬ 
ment d’ordre social et ethique. La reponse qu’elle y 
donne sera la reponse de tout son etre. 

II est probablement impossible pour un homme 
d’imaginer une reponse a un tel dilemme, non 
seulement parce qu’il se situe en dehors du 
domaine de son experience personneile (ce qui, 
bien entendu, est le cas), mais aussi parce qu’il ne 
peut y reagir qu’en l’objectivant et en eliminant 
par le fait meme les elements subjectifs de la 
psyche feminine qui sont au coeur du dilemme. 
Comme Noreen Burrows, maitre de conference en 
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ed out in her essay on “International Law and 
Human Rights: the Case of Women’s Rights”, in 
Human Rights: From Rhetoric to Reality (1986), 
the history of the struggle for human rights from 
the eighteenth century on has been the history of 
men struggling to assert their dignity and common 
humanity against an overbearing state apparatus. 
The more recent struggle for women’s rights has 
been a struggle to eliminate discrimination, to 
achieve a place for women in a man’s world, to 
develop a set of legislative reforms in order to 
place women in the same position as men (pp. 
81-82). It has not been a struggle to define the 
rights of women in relation to their special place in 
the societal structure and in relation to the biologi¬ 
cal distinction between the two sexes. Thus, 
women’s needs and aspirations are only now being 
translated into protected rights. The right to 
reproduce or not to reproduce which is in issue in 
this case is one such right and is properly perceived 
as an integral part of modern woman’s struggle to 
assert her dignity and worth as a human being. 


Given then that the right to liberty guaranteed 
by s. 7 of the Charter gives a woman the right to 
decide for herself whether or not to terminate her 
pregnancy, does s. 251 of the Criminal Code vio¬ 
late this right? Clearly it does. The purpose of the 
section is to take the decision away from the 
woman and give it to a committee. Furthermore, 
as the Chief Justice correctly points out, at p. 56, 
the committee bases its decision on “criteria 
entirely unrelated to [the pregnant woman’s] own 
priorities and aspirations”. The fact that the deci¬ 
sion whether a woman will be allowed to terminate 
her pregnancy is in the hands of a committee is 
just as great a violation of the woman’s right to 
personal autonomy in decisions of an intimate and 
private nature as it would be if a committee were 
established to decide whether a woman should be 
allowed to continue her pregnancy. Both these 
arrangements violate the woman’s right to liberty 
by deciding for her something that she has the 
right to decide for herself. 


droit europeen a 1’Universite de Glasgow, le fait 
observer dans son essai “International Law and 
Human Rights: the Case of Women’s Rights”, 
dans Human Rights: From Rhetoric to Reality 
« (1986), l’histoire du combat pour les droits de la 
personne, du dix-huitieme siecle a aujourd’hui, est 
l’histoire des hommes qui ont lutte pour affirmer 
leur dignite et leur commune humanite contre un 
appareil d’Etat autoritaire. Plus recemment, la ; ^ 
h lutte pour la reconnaissance des droits des femmesf 
a ete un combat contre la discrimination, pour que(2, 
les femmes trouvent une place dans un mondeg 
d’hommes, pour elaborer un ensemble de reformes= 
c legislatives afin de placer les femmes sur le meme c 
pied que les hommes (aux pp. 81 et 82). II ne s’agito 
pas d’une lutte pour definir les droits des femmesg 
par rapport a leur position particuliere dans la°? 
structure sociale et par rapport a la difference 
d biologique entre les deux sexes. Ainsi les besoins et 
les aspirations des femmes se traduisent seulement 
aujourd’hui en des droits garantis. Le droit de se 
reproduire ou de ne pas se reproduire, qui est en 
cause en l’espece, est l’un de ces droits et c’est a 
e raison qu’on le considere comme faisant partie 
integrante de la lutte contemporaine de la femme 
pour affirmer sa dignite et sa valeur en tant 
qu’etre humain. 

/ Etant donne alors que le droit a la liberte garan- 
ti par l’art. 7 de la Charte confere a une femme le 
droit de decider elle-meme d’interrompre ou non 
sa grossesse, l’art. 251 du Code criminel viole-t-il 
ce droit? Manifestement il le viole. L’article a pour 
? objet d’enlever cette decision a la femme pour 
confier a un comite le soin de la prendre. En outre, 
comme le Juge en chef l’observe a juste titre, a la 
p. 56, le comite fonde sa decision sur “des criteres 
h totalement sans rapport avec ses [celles de la 
femme enceinte] propres priorites et aspirations”. 
Le fait que la decision d’autoriser ou non une 
femme a interrompre sa grossesse soit dans les 
mains d’un comite est une violation tout aussi 
i grave du droit de la femme a l’autonomie person¬ 
nels en matiere de decision de nature intime et 
privee que serait celle d’etablir un comite pour 
decider s’il faut autoriser une femme a mener sa 
grossesse a terme. Dans les deux cas, il y a viola- 
3 tion du droit de la femme a la liberte, car on 
decide pour elle ce qu’elle a le droit de decider 
elle-meme. 
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(b) The Right to Security of the Person 

Section 7 of the Charter also guarantees every¬ 
one the right to security of the person. Does this, 
as Mr. Manning suggests, extend to the right of 
control over one’s own body? 

I agree with the Chief Justice and with Beetz J. 
that the right to “security of the person” under s. 7 
of the Charter protects both the physical and 
psychological integrity of the individual. State 
enforced medical or surgical treatment comes 
readily to mind as an obvious invasion of physical 
integrity. Lamer J. held in Mills .v. The Queen, 
[1986] 1 S.C.R. 863, that the right to security of 
the person entitled a person to be protected against 
psychological trauma as well — in that case the 
psychological trauma resulting from delays in the 
trial process under s. 11 ( b ) of the Charter. He 
found that psychological trauma could take the 
form of “stigmatization of the accused, loss of 
privacy, stress and anxiety resulting from a multi¬ 
tude of factors, including possible disruption of 
family, social life and work, legal costs, uncertain¬ 
ty as to outcome and sanction”. I agree with my 
colleague and I think that his comments are very 
germane to the instant case because, as the Chief 
Justice and Beetz J. point out, the present legisla¬ 
tive scheme for the obtaining of an abortion clearly 
subjects pregnant women to considerable emotion¬ 
al stress as well as to unnecessary physical risk. I 
believe, however, that the flaw in the present 
legislative scheme goes much deeper than that. In 
essence, what it does is assert that the woman’s 
capacity to reproduce is not to be subject to her 
own control. It is to be subject to the control of the 
state. She may not choose whether to exercise her 
existing capacity or not to exercise it. This is not, h 
in my view, just a matter of interfering with her 
right to liberty in the sense (already discussed) of 
her right to personal autonomy in decision-making, 
it is a direct interference with her physical “per¬ 
son” as well. She is truly being treated as a means ' 
— a means to an end which she does not desire but 
over which she has no control. She is the passive 
recipient of a decision made by others as to wheth¬ 
er her body is to be used to nurture a new life. Can ■ 
there be anything that comports less with human 
dignity and self-respect? How can a woman in this 


b) Le droit a la securite de sa personne 

' L’article 7 de la Charte garantit aussi a chacun 
le droit a la securite de sa personne. Cela va-t-il, 
a comme le pretend M e Manning, jusqu’au droit a la 
maitrise de son propre corps? 

Je suis d’accord avec le Juge en chef et le juge 
Beetz pour dire que le droit de chacun a «la 
b securite de sa personne* garanti par 1’art. 7 de la 
Charte protege a la fois l’integrite physique et 
psychologique de la personne. Les traitements 
medicaux ou chirurgicaux imposes par l’Etat vien- 
nent tout de suite a l’esprit comme exemples d’at- 
teintes manifestes a l’integrite corporelle. Le juge 
Lamer a conclu dans l’arret Mills c. La Reine, 
[1986] 1 R.C.S. 863, qu’aux termes du droit a la 
securite de la personne on avait aussi le droit d’etre 
d protege contre le traumatisme psychologique: dans 
cette affaire, le traumatisme psychologique resul- 
tait du retard a etre juge au sens de l’al. 1 lb) de la 
Charte. II a conclu que le traumatisme psychologi¬ 
que pouvait prendre pour forme «la stigmatisation 
e de Paccuse, l’atteinte a la vie privee, la tension et 
l’angoisse resultant d’une multitude de facteurs, y 
compris eventuellement les perturbations de la vie 
familiale, sociale et professionnelle, les frais de 
justice et l’incertitude face a Tissue et face a la 
f peine*. Je partage l’opinion de mon collegue et 
j’estime ses commentaires particulierement appro- 
pries en l’espece car, comme le Juge en chef et le 
juge Beetz le soulignent, la structure legislative 
actuelle d’obtention d’un avortement soumet clai- 
rement les femmes enceintes a une tension emo- 
tionnelle considerable ainsi qu’a un risque physi¬ 
que inutile. Je crois neanmoins que la faille dans la 
structure legislative actuelle est beaucoup plus pro- 
fonde. Essentiellement, ce qu’elle fait, c’est affir- 
mer que la capacite de reproduction de la femme 
ne doit pas etre soumise a son propre controle. Elle 
doit etre soumise au controle de 1’Etat. On ne lui 
permet pas de choisir d’exercer la capacite qui est 
la sienne ou de ne pas l’exercer. A mon avis, il ne 
s’agit pas seulement d’une entrave a son droit a la 
liberte au sens (deja analyse) de son droit a son 
autonomie decisionnelle personnels, c’est aussi 
une atteinte a sa «personne» physique. Elle est 
litteralement traitee comme un moyen, un moyen 
pour une fin qu’elle ne desire pas et qu’elle ne 
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position have any sense of security with respect to 
her person? I believe that s. 251 of the Criminal 
Code deprives the pregnant woman of her right to 
security of the person as well as her right to 
liberty. 


2. The Scope of the Right under s. 7 

I turn now to a consideration of the degree of 
personal autonomy the pregnant woman has under 
s. 7 of the Charter when faced with a decision 
whether or not to have an abortion or, to put it 
into the legislative context, the degree to which the 
legislature can deny the pregnant woman access to 
abortion without violating her s. 7 right. This 
involves a consideration of the extent to which the 
legislature can “deprive” her of it under the second 
part of s. 7 and the extent to which it can put 
“limits” on it under s. 1. 

(a) The Principles of Fundamental Justice 

Does section 251 deprive women of their right to 
liberty and to security of the person “in accord¬ 
ance with the principles of fundamental justice”? I 
agree with Lamer J. who stated in Re B.C. Motor 
Vehicle Act, [1985] 2 S.C.R. 486, at p. 513, that 
the principles of fundamental justice “cannot be 
given any exhaustive content or simple enumera- 
tive definition, but will take on concrete meaning 
as the courts address alleged violations of s. 7”. In 
the same judgment Lamer J. also stated at p. 503: 


In other words, the principles of fundamental justice are 
to be found in the basic tenets of our legal system. They 
do not lie in the realm of general public policy but in the 
inherent domain of the judiciary as guardian of the 
justice system. Such an approach to the interpretation of 
“principles of fundamental justice” is consistent with the 
wording and structure of s. 7, the context of the section, 
i.e., ss. 8 to 14, and the character and larger objects of 
the Charter itself. It provides meaningful content for the 


controle pas. Elle subit une decision prise par 
d’autres sur Peventuelle utilisation de son corps 
pour alimenter une nouvelle vie. Que peut-il y 
avoir de moins compatible avec la dignite humaine 
a et le respect de soi? Comment une femme dans 
cette situation peut-elle entretenir un quelconque 
sentiment de securite a l’egard de sa personne? Je 
crois que l’art. 251 du Code criminel prive la 
femme enceinte a la fois de son droit a la securite 
b de sa personne et de son droit a la liberte. 

2. La portee du droit garanti par I’art. 7 

J’examine maintenant le degre d’autonomie per- 
c sonnelle dont jouit la femme enceinte en vertu de 
l’art. 7 de la Charte , lorsqu’elle a a prendre la 
decision de se faire avorter ou non ou, pour situer 
la question dans son cadre legislatif, jusqu’a quel 
d point le legislateur peut refuser a la femme 
enceinte de se faire avorter sans violer le droit que 
lui garantit I’art. 7. Ceci amene a examiner dans 
quelle mesure le legislateur peut y «porter 
atteinte», dans son cas, en vertu du second volet de 
e l’art. 7 et dans quelle mesure il peut le restreindre 
par des «limites» en vertu de Particle premier. 

a) Les principes de justice fondamentale 

f L’article 251 prive-t-il les femmes de leur droit a 
la liberte et a la securite de leur personne «en 
conformite avec les principes de justice fondamen- 
tale»? Je partage l’opinion du juge Lamer lorsqu’il 
dit, dans le Renvoi: Motor Vehicle Act de la C.-B., 
s [1985] 2 R.C.S. 486, a la p. 513, en parlant des 
principes de justice fondamentale, «on ne peut 
donner a ces mots un contenu exhaustif ou une 
simple definition par enumeration; ils prendront un 
h sens concret au fur et a mesure que les tribunaux 
etudieront des allegations de violation de Part. 7.» 
Dans le meme arret, le juge Lamer dit aussi, a la 
p. 503: 

En d’autres mots, les principes de justice fondamentale 
i se trouvent dans les preceptes fondamentaux de notre 
systeme juridique. Ils relevent non pas du domaine de 
l’ordre public en general, mais du pouvoir inherent de 
l’appareil judiciaire en tant que gardien du systeme 
judiciaire. Cette fa?on d’aborder 1’interpretation de l’ex- 
j pression «principes de justice fondamentale» est con- 
forme a la lettre et a Peconomie de Part. 7, au contexte 
de cet article, c.-a-d. les art. 8 a 14, ainsi qu’a la nature 
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s. 7 guarantee all the while avoiding adjudication of 
policy matters. 


While Lamer J. draws mainly upon ss. 8 to 14 of a 
the Charter to give substantive content to the 
principles of fundamental justice, he does not pre¬ 
clude, but seems rather to encourage, the idea that 
recourse may be had to other rights guaranteed by b 
the Charter for the same purpose. The question, 
therefore, is whether the deprivation of the s. 7 
right is in accordance not only with procedural 
fairness (and I agree with the Chief Justice and 
Beetz J. for the reasons they give that it is not) but c 
also with the fundamental rights and freedoms laid 
down elsewhere in the Charter. 

This approach to s. 7 is supported by comments 
made by La Forest J. in R. v. Lyons , [1987] 2 d 
S.C.R. 309. He urged that the rights enshrined in 
the Charter should not be read in isolation. 
Rather, he states at p. 326: 

... the Charter protects a complex of interacting values, 
each more or less fundamental to the free and democrat- e 
ic society that is Canada ( R. v. Oakes, [1986] 1 S.C.R. 
103, at p. 136), and the particularization of rights and 
freedoms contained in the Charter thus represents a 
somewhat artificial, if necessary and intrinsically worth¬ 
while attempt to structure and focus the judicial exposi- / 
tion of such rights and freedoms. The necessity of 
structuring the discussion should not, however, lead us 
to overlook the importance of appreciating the manner 
in which the amplification of the content of each enun¬ 
ciated right and freedom imbues and informs our under- g 
standing of the value structure sought to be protected by 
the Charter as a whole and, in particular, of the content 
of the other specific rights and freedoms it embodies. 


I believe, therefore, that a deprivation of the s. 7 
right which has the effect of infringing a right 
guaranteed elsewhere in the Charter cannot be in 
accordance with the principles of fundamental ; 
justice. 

In my view, the deprivation of the s. 7 right with 
which we are concerned in this case offends s. 2(a) 
of the Charter. I say this because I believe that the ■ 
decision whether or not to terminate a pregnancy 
is essentially a moral decision, a matter of con¬ 


et aux objets plus generaux de la Charte elle-meme. Elle 
donne de la substance aux droits garantis par Part. 7 
tout en evitant de trancher des questions de politique 
generale. 

Quoique le juge Lamer puise surtout dans les art. 
8 a 14 de la Charte pour donner une substance aux 
principes de justice fondamentale, il n’ecarte pas 
1’idee, qu’il semble au contraire encourager, qu’on 
puisse recourir aux autres droits garantis par la 
Charte dans le meme but. II faut done se deman- 
der si l’atteinte au droit garanti par Tart. 7 res- 
pecte non seulement Pequite en matiere de proce¬ 
dure (et je suis d’accord avec les motifs que le Juge 
en chef et le juge Beetz donnent pour exposer que 
tel n’est pas le cas), mais aussi les droits et libertes 
fondamentaux enonces ailleurs dans la Charte. 

Les commentaires du juge La Forest dans l’arret 
R. c. Lyons, [1987] 2 R.C.S. 309, vont dans le sens 
de cette conception de Part. 7. II invite a ne pas 
interpreter les droits enchasses dans la Charte 
isolement. Au contraire, dit-il, a la p. 326: 

... la Charte sert a sauvegarder un ensemble complexe 
de valeurs interreliees, dont chacune constitue un ele¬ 
ment plus ou moins fondamental de la societe libre et 
democratique qu'est le Canada ( R. c. Oakes , [1986] 1 
R.C.S. 103, a la p. 136), et la specification des droits et 
libertes dans la Charte represente en consequence une 
tentative quelque peu artificielle, quoique necessaire et 
intrinsequement valable, de structurer et d’orienter Pex- 
pression judiciaire de ces memes droits et libertes. La 
necessite d’une analyse structuree ne devrait toutefois 
pas nous amener a perdre de vue Pimportance que revet 
la maniere dont l’elargissement de la portee de chaque 
droit et liberte enonce donne sens et forme a notre 
comprehension du systeme de valeurs que vise a proteger 
la Charte dans son ensemble et, en particulier, a notre 
comprehension de la portee des autres droits et libertes 
qu’elle garantit. 

Je crois done qu’une atteinte au droit confere par 
Part. 7 qui a pour effet d’enfreindre un droit que 
garantit par ailleurs la Charte ne saurait etre 
conforme aux principes de justice fondamentale. 

A mon avis, Patteinte au droit confere par Part. 
7 qui nous interesse en Pespece enfreint Pal. 2a) de 
la Charte. Si je dis ceci, e’est que je crois que la 
decision d’interrompre ou non une grossesse est 
essentiellement une decision morale, une question 
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science. I do not think there is or can be any 
dispute about that. The question is: whose con¬ 
science'? Is the conscience of the woman to be 
paramount or the conscience of the state? I 
believe, for the reasons I gave in discussing the 
right to liberty, that in a free and democratic 
society it must be the conscience of the individual. 
Indeed, s. 2(a) makes it clear that this freedom 
belongs to “everyone”, i.e., to each of us individu¬ 
ally. I quote the section for convenience: 

2. Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

In R. v. Big M Drug Mart Ltd., supra, Dickson 
C.J. made some very insightful comments about 
the nature of the right enshrined in s. 2(a) of the 
Charter at pp. 345-47: 

Beginning, however, with the Independent faction 
within the Parliamentary party during the Common¬ 
wealth or Interregnum, many, even among those who 
shared the basic beliefs of the ascendent religion, came 
to voice opposition to the use of the State’s coercive 
power to secure obedience to religious precepts and to 
extirpate non-conforming beliefs. The basis of this oppo¬ 
sition was no longer simply a conviction that the State 
was enforcing the wrong set of beliefs and practices but 
rather the perception that belief itself was not amenable 
to compulsion. Attempts to compel belief or practice 
denied the reality of individual conscience and dis¬ 
honoured the God that had planted it in His creatures. 
It is from these antecedents that the concepts of freedom 
of religion and freedom of conscience became associat¬ 
ed, to form, as they do in s. 2(a) of our Charter , the 
single integrated concept of “freedom of conscience and 
religion”. 


What unites enunciated freedoms in the American 
First Amendment, in s. 2(a) of the Charter and in the 
provisions of other human rights documents in which 
they are associated is the notion of the centrality of 
individual conscience and the inappropriateness of gov¬ 

ernmental intervention to compel or to constrain its 
manifestation. In Hunter v, Southam Inc., supra , the 
purpose of the Charter was identified, at p. 155, as “the 
unremitting protection of individual rights and liber¬ 
ties”. It is easy to see the relationship between respect 


de conscience. Je ne pense pas qu’on le conteste ni 
puisse le contester. La question qui se pose est 
done: quelle conscience? La conscience de la 
femme doit-elle prevaloir sur la conscience de 
a l’Etat? Je crois, pour les raisons que j’ai donnees 
dans mon analyse du droit a la liberte, que dans 
une societe libre et democratique ce doit etre la 
conscience de l’individu. D’ailleurs l’al. 2a) dit 
clairement que cette liberte e’est celle de “cha-/-~ 
b cun”, c.-a-d. de chacun de nous pris individuelle-o 
ment. Je cite l’alinea pour plus de commodite; 

o 

2. Chacun a les libertes fondamentales suivantes: 

a) liberte de conscience et de religion; 
c 

O 

Dans l’arret R. c. Big M Drug Mart Ltd.,oo 
precite, le juge en chef Dickson fait preuve d’unecn 
grande perspicacite dans ses commentaires sur la 
d nature du droit enchasse a 1’al. 2a) de la Charte, 
aux pp. 345 a 347: 

Toutefois, suivant le mouvement amorce a l’epoque du 
Commonwealth ou de l’lnterregne par la faction dite 
«independante» au sein du parti parlementaire, bien des 
e gens, meme parmi les adeptes des croyances fondamen¬ 
tales de la religion dominante, ont fini par s’opposer a ce 
que le pouvoir coercitif de 1’Etat soit utilise pour assurer 
Fobeissance a des preceptes religieux et pour extirper les 
croyances non conformistes. II s’agissait, a ce 
f moment-la, non plus d’une opposition fondee simple- 
ment sur la conviction que l’Etat imposait [’observance 
des mauvaises croyances et pratiques, mais d’une opposi¬ 
tion fondee sur le sentiment que la croyance elle-meme 
n’etait pas quelque chose qui pouvait etre impose. Toute 
„ tentative d’imposer Tobservance de croyances et de pra¬ 
tiques constituait un deni de la realite de la conscience 
individuelle et deshonorait le Dieu qui en avait dote Ses 
creatures. Voila done comment les concepts de la liberte 
de religion et de la liberte de conscience se sont ratta- 
h ches pour former, comme e’est le cas a 1’al. 2a) de notre 
Charte, une seule et unique notion qui est la «liberte de 
conscience et de religion*, 

Les libertes enoncees dans le Premier amendement de 
la Constitution des Etats-Unis, a 1’al. 2a) de la Charte et 
i dans les dispositions d’autres documents relatifs aux 
droits de la personne ont en commun la preeminence de 
la conscience individuelle et I’inopportunite de toute 

intervention gouvernementale visant a forcer ou a empe- 

cher sa manifestation . L’arret Hunter c. Southam Inc. 
j precite, precise a la p. 15.5, que la Charte a pour objet 
«la protection constante des droits et libertes indivi¬ 
duals®. On voit facilement le rapport entre le respect de 
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for individual conscience and the valuation of human 
dignity that motivates such unremitting protection. 

It should also be noted, however, that an emphasis on 
individual conscience and individual judgment also lies 
at the heart of our democratic political tradition. The 
ability of each citizen to make free and informed deci¬ 

sions is the absolute prerequisite for the legitimacy, 
acceptability, and efficacy of our system of self-govern¬ 

ment. It is because of the centrality of the rights 
associated with freedom of individual conscience both to 
basic beliefs about human worth and dignity and to a 
free and democratic political system that American 
jurisprudence has emphasized the primacy or “firstness” 
of the First Amendment. It is this sam.e centrality that 
in my view underlies their designation in the Canadian 
Charter of Rights and Freedoms as “fundamental”. 
They are the sine qua non of the political tradition 
underlying the Charter. 


Viewed in this context, the purpose of freedom of 
conscience and religion becomes clear. The values that 
underlie our political and philosophic traditions demand 

that every individual be free to hold and to manifest 

whatever beliefs and opinions his or her conscience 

dictates, provided inter alia only that such manifesta¬ 

tions do not injure his or her neighbours or their parallel 
rights to hold and manifest beliefs and opinions of their 

own. Religious belief and practice are historically 
prototypical and, in many ways, paradigmatic of con¬ 
scientiously-held beliefs and manifestations and are 
therefore protected by the Charter. Equally protected, 
and for the same reasons, are expressions and manifesta¬ 
tions of religious non-belief and refusals to participate in 
religious practice. It may perhaps be that freedom of 
conscience and religion extends beyond these principles 
to prohibit other sorts of governmental involvement in 
matters having to do with religion. For the present case 
it is sufficient in my opinion to say that whatever else 
freedom of conscience and religion may mean, it must at 
the very least mean this: government may not coerce 
individuals to affirm a specific religious belief or to 
manifest a specific religious practice for a sectarian 
purpose. I leave to another case the degree, if any, to 
which the government may, to achieve a vital interest or 
objective, engage in coercive action which s. 2(a) might 
otherwise prohibit. [Emphasis added.] 

The Chief Justice sees religious belief and prac¬ 
tice as the paradigmatic example of conscien¬ 
tiously-held beliefs and manifestations and as such 


la conscience individuelle et la valorisation de la dignite 
humaine qui motive cette protection constante. 

Toutefois, il faut aussi remarquer que l’insistance sur 
la conscience et le jugement individuels est egalement au 
a coeur de notre tradition politique democratique. La pos- 
sibilite qu’a chaque citoyen de prendre des decisions 

libres et eclairees constitue la condition sine qua non de 

la legitimite, de l’acceptabilite et de l’efficacite de notre 

systeme d’auto-determination . C’est precisement parce 
A que les droits qui se rattachent a la liberte de conscience 
individuelle se situent au coeur non seulement des con¬ 
victions fondamentales quant a la valeur et a la dignite 
de l’etre humain, mais aussi de tout systeme politique 
libre et democratique, que la jurisprudence americaine a 
c insiste sur la primaute ou la preeminence du Premier 
amendement. A mon avis, c’est pour cette meme raison 
que la Charte canadienne des droits et liberies parle de 
libertes «fondamentales». Celles-ci constituent le fonde- 
ment meme de la tradition politique dans laquelle s’in- 
j sere la Charte. 

Vu sous cet angle, l’objet de la liberte de conscience et 
de religion devient evident. Les valeurs qui sous-tendent 
nos traditions politiques et philosophiques exigent que 

chacun soit libre d’avoir et de manifester les croyances 

e et les opinions que lui dicte sa conscience, a la condition 

notamment que ces manifestations ne lesent pas ses 

semblables ou leur propre droit d’avoir et de manifester 

leurs croyances et opinions personnelles . Historique- 
ment, la foi et la pratique religieuses sont, a bien des 
f egards, des archetypes des croyances et manifestations 
dictees par la conscience et elles sont done protegees par 
la Charte. La meme protection s’applique, pour les 
memes motifs, aux expressions et manifestations d’in- 
croyance et au refus d’observer les pratiques religieuses. 
g II se peut que la liberte de conscience et de religion 
outrepasse ces principes et qu’elle ait pour effet d’inter- 
dire d’autres sortes d’ingerences gouvernementales dans 
les affaires religieuses. Aux fins de la presente espece, il 
me paralt suffisant d’affirmer que, quels que soient les 
h autres sens que peut avoir la liberte de conscience et de 
religion, elle doit a tout le moins signifier ceci: le 
gouvernement ne peut, dans un but sectaire, contraindre 
des personnes a professer une foi religieuse ou a prati- 
quer une religion en particular. Je ne me prononce pas 
I ici sur la question de savoir dans quelle mesure, s’il y a 
lieu, le gouvernement peut, en vue de realiser un interet 
ou un objectif essentiel, exercer une coercition qui pour- 
rait par ailleurs etre interdite par l’al. 2a). [Je souligne.] 

j Le Juge en chef voit dans la foi et la pratique 
religieuses l’archetype de croyances et de manifes¬ 
tations dictees par la conscience et, de ce fait, 
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protected by the Charter. But I do not think he is 
saying that a personal morality which is not found¬ 
ed in religion is outside the protection of s. 2(a). 
Certainly, it would be my view that conscientious 
beliefs which are not religiously motivated are « 
equally protected by freedom of conscience in s. 
2(a). In so saying I am not unmindful of the fact 
that the Charter opens with an affirmation that 
“Canada is founded upon principles that recognize 
the supremacy of God ...But I am also mindful b 
that the values entrenched in the Charter are those 
which characterize a free and democratic society. 

As is pointed out by Professor Cyril E. M. Joad, c 
then Head of the Department of Philosophy and 
Psychology at Birkbeck College, University of 
London, in Guide to the Philosophy of Morals 
and Politics (1938), the role of the state in a d 
democracy is to establish the background condi¬ 
tions under which individual citizens may pursue 
the ethical values which in their view underlie the 
good life. He states at p. 801: 

For the welfare of the state is nothing apart from the e 
good of the citizens who compose it. It is no doubt true 
that a State whose citizens are compelled to go right is 
more efficient than one whose citizens are free to go 
wrong. But what then? To sacrifice freedom in the 
interests of efficiency, is to sacrifice what confers upon / 
human beings their humanity. It is no doubt easy to 
govern a flock of sheep; but there is no credit in the 
governing, and, if the sheep were born as men, no virtue 
in the sheep. 

Q 

Professor Joad further emphasizes at p. 803 that 
individuals in a democratic society can never be 
treated “merely as means to ends beyond them¬ 
selves” because: 

h 

To the right of the individual to be treated as an end, 
which entails his right to the full development and 
expression of his personality, all other rights and claims 
must, the democrat holds, be subordinated. I do not 
know how this principle is to be defended any more than / 
I can frame a defence for the principles of democracy 
and liberty. 

Professor Joad stresses that the essence of a 
democracy is its recognition of the fact that the . 
state is made for man and not man for the state (p. 
805). He firmly rejects the notion that science 


protegees par la Charte. Mais je ne pense pas qu’il 
dise qu’une morale personnelle qui n’est pas fondee 
sur la religion se trouve en dehors de la sphere de 
protection de l’al. 2a). Certainement, je serais 
d’avis que ce que Ton croit en conscience, sans 
motivation religieuse, est egalement protege par la 
liberte de conscience garantie a l’al. 2a). En disant 
cela, je n’oublie pas que la Charte s’ouvre par 
l’affirmation que «le Canada est fonde sur de^j 
principes qui reconnaissent la suprematie de DietL? 

...» Mais je n’oublie pas non plus que les valeurs-' 
que consacre la Charte sont celles qui caracterisento 
une societe libre et democratique. 

c 

Comme l’a fait observer Cyril E. M. Joad, a£> 
l’epoque chef du departement de philosophie et deg 
psychologie au Birkbeck College de l’Universite d$5 
Londres, dans Guide to the Philosophy of Morals 
and Politics (1938), le role de l’Etat dans une 
democratic consiste a creer les conditions de base 
qui permettent aux citoyens, pris individuellement, 
de chercher les valeurs ethiques qui a leurs yeux 
sous-tendent une vie de bien. 11 dit, a la p. 801: 
[traduction] Car le bien de l’Etat n’est rien sans le 
bien des citoyens qui le composent. II est sans doute vrai 
qu’un Etat dont les citoyens sont forces de suivre le droit 
chemin est plus efficace que celui ou les citoyens sont 
libres de s’en ecarter, Et alors? Sacrifier la liberte dans 
l’interet de l’efficacite, e’est sacrifier ce qui donne aux 
etres humains leur humanite. Sans doute est-il facile de 
regenter un troupeau de moutons; mais il n’y a alors 
aucune gloire a gouverner et, si les moutons sont nes 
hommes, guere de vertu chez les moutons. 

Le professeur Joad souligne encore, a la p. 803, 
que les individus dans une societe democratique ne 
peuvent jamais etre traites [traduction] 
«comme un simple moyen pour des fins qui les 
depassent®, car: 

[traduction] Au droit de 1’individu d’etre traite 
comme une fin, qui comporte son droit au plein develop- 
pement et a la pleine expression de sa personnalite, tous 
les autres droits et pretentions doivent, pretend le demo- 
crate, etre subordonnes. Je ne sais comment defendre ce 
principe, tout comme je ne saurais concevoir une defense 
des principes democratiques et de la liberte. 

Le professeur Joad souligne que l’essence d’une 
democratie est sa reconnaissance du fait que l’Etat 
est fait pour l’homme et non 1’homme pour TEtat 
(a la p. 805). II rejette fermement la notion que la 
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provides a basis for subordinating the individual to 
the state. He says at pp. 805-6: 

Human beings, it is said, are important only in so far as 
they fit into a biological scheme or assist in the further¬ 
ance of the evolutionary process. Thus each generation a 
of women must accept as its sole function the production 
of children who will constitute the next generation who, 
in their turn, will devote their lives and sacrifice their 
inclinations to the task of producing a further genera¬ 
tion, and so on ad infinitum. This is the doctrine of b 
eternal sacrifice — “jam yesterday, jam tomorrow, but 
never jam today”. For, it may be asked, to what end 
should generations be produced, unless the individuals 
who compose them are valued in and for themselves, 
are, in fact, ends in themselves? There is'no escape from c 
the doctrine of the perpetual recurrence of generations 
who have value only in so far as they produce more 
generations, the perpetual subordination of citizens who 
have value only in so far as they promote the interests of 
the State to which they are subordinated, except in the d 
individualist doctrine, which is also the Christian doc¬ 
trine, that the individual is an end in himself. 


It seems to me, therefore, that in a free and 
democratic society “freedom of conscience and 
religion” should be broadly construed to extend to 
conscientiously-held beliefs, whether grounded in 
religion or in a secular morality. Indeed, as a * 
matter of statutory interpretation, “conscience” 
and “religion” should not be treated as tautologous 
if capable of independent, although related, mean¬ 
ing. Accordingly, for the state to take sides on the 
issue of abortion, as it does in the impugned 
legislation by making it a criminal offence for the 
pregnant woman to exercise one of her options, is 
not only to endorse but also to enforce, on pain of 
a further loss of liberty through actual imprison- A 
ment, one conscientiously-held view at the expense 
of another. It is to deny freedom of conscience to 
some, to treat them as means to an end, to deprive 
them, as Professor MacCormick puts it, of their 
“essential humanity”. Can this comport with fun- 1 
damental justice? Was Blackmun J. not correct 
when he said in Thornburgh, supra, at p. 2185: 


A woman’s right to make that choice freely is funda¬ 
mental. Any other result ... would protect inadequately 


science fournit un fondement pour subordonner 
Findividu a l’Etat. II dit, aux pp. 805 et 806: 
[traduction] Les etres humains, dit-on, ne sont 
importants que dans la mesure ou ils s’inserent dans une 
structure biologique ou contribuent au processus evolu- 
tif. Ainsi chaque generation de femmes doit accepter 
comme unique fonction de produire les enfants qui 
formeront la generation suivante et qui, a leur tour, 
consacreront leur vie et sacrifieront leurs inclinations a 
la tache de produire une autre generation, et ainsi de 
suite, ad infinitum. C’est la la doctrine de l’eternel 
sacrifice. «Confiture demain et confiture hier, mais 
jamais confiture aujourd’hui». Car, pourrait-on deman¬ 
ded pour quelle fin ces generations sont-elles produites, 
a moins que les individus qui les composent ne soient 
valorises en eux-memes et pour eux-memes, et devien- 
nent, en fait, des fins en eux-memes? On ne peut 
echapper a la doctrine du cycle perpetuel des genera¬ 
tions n’ayant de valeur que dans la mesure ou elles 
produisent d’autres generations, a la subordination per- 
petuelle des citoyens, qui n’auraient de valeur que dans 
la mesure ou ils favorisent les interets de l’Etat auquel 
ils sont subordonnes, si ce n’est dans la doctrine indivi- 
dualiste, qui est aussi la doctrine chretienne, que l’indi- 
vidu est une fin en lui-meme. 

11 me semble done que, dans une societe libre et 
democratique, la “liberte de conscience et de reli¬ 
gion” devrait etre interpretee largement et s’eten- 
dre aux croyances dictees par la conscience, 
qu’elles soient fondees sur la religion ou sur une 
morale laique. D’ailleurs, sur le plan de Interpre¬ 
tation legislative, les termes “conscience” et “reli¬ 
gion” ne devraient pas etre consideres comme 
tautologiques quand ils peuvent avoir un sens dis¬ 
tinct, quoique relie. Par consequent, lorsque l’Etat 
prend parti sur la question de l’avortement, comme 
il le fait dans la loi contestee en incriminant 
Fexercice par la femme enceinte d’une de ses 
options, non seulement il adopte mais aussi il 
impose, sous peine d’une autre perte de liberte par 
emprisonnement, une opinion dictee par la con¬ 
science des uns aux depens d’une autre. C’est nier 
la liberte de conscience a certains, les traiter 
comme un moyen pour une fin, les priver, selon le 
mot du professeur MacCormick, de “l’essence de 
leur humanite”. Est-ce compatible avec la justice 
fondamentale? Le juge Blackmun n’a-t-il pas 
raison quand il dit dans I’arret Thornburgh, pre¬ 
cite, a la p. 2185: 

[traduction] Le droit de la femme de faire ce choix 
librement est fondamental. Toute autre conclusion [. . .] 
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a central part of the sphere of liberty that our law protegerait inadequatement un aspect central de cette 
guarantees equally to all. sphere de liberte que notre droit garantit egalement a 

tous. 


Legislation which violates freedom of conscience 
in this manner cannot, in my view, be in accord¬ 
ance with the principles of fundamental justice 
within the meaning of s. 7. 

(b) Section 1 of the Charter 

The majority of this Court held in Re B.C. 
Motor Vehicle Act, supra, that a deprivation of 
the s. 7 right in violation of the principles of 
fundamental justice in the substantive sense could 
nevertheless constitute a reasonable limit under s. 
1 and be justified in a free and democratic society. 
It is necessary therefore to consider whether s. 251 
of the Criminal Code can be saved under s. 1. The 
section provides: 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society. 

This section received judicial scrutiny by this 
Court in R. v. Oakes, supra. Dickson C.J., speak¬ 
ing for the majority, set out two criteria which 
must be met if the limit is to be found reasonable: 
(1) the objective which the legislation is designed 
to achieve must relate to concerns which are press¬ 
ing and substantial; and (2) the means chosen 
must be proportional to the objective sought to be 
achieved. The Chief Justice identified three impor¬ 
tant components of proportionality at p. 139: 

First, the measures adopted must be carefully designed 
to achieve the objective in question. They must not be 
arbitrary, unfair or based on irrational considerations. 
In short, they must be rationally connected to the objec¬ 
tive. Second, the means, even if rationally connected to 
the objective in the first sense, should impair “as little as 
possible” the right or freedom in question: R. v. Big M 
Drug Mart Ltd., supra, at p. 352. Third, there must be a 
proportionality between the effects of the measures 
which are responsible for limiting the Charter right or 
freedom, and the objective which has been identified as 
of “sufficient importance”. 


Une loi qui viole la liberte de conscience de cette 
maniere ne saurait, a mon avis, etre conforme aux 
principes de justice fondamentale au sens de 
l’art. 7. 

b b) L’article premier de la Charte 

Cette Cour, a la majorite, a juge dans le Renvoi: 
Motor Vehicle Act de la C.-B., precite, qu’ui® 
atteinte au droit garanti par l’art. 7, en violating 
c des principes de justice fondamentale sur le plan 
du fond, pouvait neanmoins constituer une limits 
raisonnable au sens de l’article premier et et§s 
justifiee dans une societe libre et democratique. 8 
est done necessaire de rechercher si l’art. 251 du 
d Code criminel peut etre sauvegarde en vertu de 
l’article premier. Cet article porte: 

1. La Charte canadienne des droits et libertes garan¬ 
tit les droits et libertes qui y sont enonces. Ils ne peuvent 
etre restreints que par une regie de droit, dans des 
e limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe libre et 
democratique. 

La Cour a etudie cet article dans son arret R. c. 
f Oakes, precite. Le juge en chef Dickson, au nom 
de la majorite, y enonce deux criteres qui doivent 
etre respectes pour que la limite soit jugee raison¬ 
nable: 1) l’objectif pour lequel la loi a ete conque 
doit etre lie a des preoccupations urgentes et reel- 
s les; 2) les moyens choisis doivent etre proportion- 
nels a l’objectif recherche. Le Juge en chef dis- 
cerne trois composantes importantes de la 
proportionnalite, a la p. 139: 

h Premierement, les mesures adoptees doivent etre soi- 
gneusement concucs pour atteindre 1’objectif en ques¬ 
tion. Elies ne doivent etre ni arbitrages, ni inequitables, 
ni fondees sur des considerations irrationnelles. Bref, 
elles doivent avoir un lien rationnel avec l’objectif en 
i question. Deuxiemement, meme a supposer qu’il y ait un 
tel lien rationnel, le moyen choisi doit etre de nature a 
porter «le moins possible® atteinte au droit ou a la liberte 
en question: R. c. Big M Drug Mart Ltd. precite, a la p. 
352. Troisiemement, il doit y avoir proportionnalite 
j entre les effets des mesures restreignant un droit ou une 
liberte garantis par la Charte et l’objectif reconnu 
comme «suffisamment important®. 
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Does section 251 meet this test? 

In my view, the primary objective of the 
impugned legislation must be seen as the protec¬ 
tion of the foetus. It undoubtedly has other ancil- a 
lary objectives, such as the protection of the life 
and health of pregnant women, but I believe that 
the main objective advanced to justify a restriction 
on the pregnant woman’s s. 7 right is the protec¬ 
tion of the foetus. I think this is a perfectly valid b 
legislative objective. 

Miss Wein submitted on behalf of the Crown 
that the Court of Appeal was correct in concluding c 
at p. 378 that “the situation respecting a woman’s 
right to control her own person becomes more 
complex when she becomes pregnant, and that 
some statutory control may be appropriate”. I 
agree. I think s. 1 of the Charter authorizes d 
reasonable limits to be put upon the woman’s right 
having regard to the fact of the developing foetus 
wdthin her body. The question is: at what point in 
the pregnancy does the protection of the foetus 
become such a pressing and substantial concern as e 
to outweigh the fundamental right of the woman 
to decide whether or not to carry the foetus to 
term? At what point does the state’s interest in the 
protection of the foetus become “compelling” and j 
justify state intervention in what is otherwise a 
matter of purely personal and private concern? 


In Roe v. Wade, supra, the United States g 
Supreme Court held that the state’s interest 
became compelling when the foetus became viable, 
i.e., when it could exist outside the body of the 
mother. As Miss Wein pointed out, no particular 
justification was advanced by the Court for the h 
selection of viability as the relevant criterion. The 
Court expressly avoided the question as to when 
human life begins. Blackmun J. stated at p. 159: 

i 

We need not resolve the difficult question of when life 
begins. When those trained in the respective disciplines 
of medicine, philosophy, and theology are unable to 
arrive at any consensus, the judiciary, at this point in the 
development of man’s knowledge, is not in a position to j 
speculate as to the answer. 


L’article 251 repond-il a ce critere? 

A mon avis, il faut voir dans l’objectif premier 
de la loi contestee la protection du fcetus. Elle a 
sans doute d’autres objectifs secondaires, telle la 
protection de la vie et de la sante de la femme 
enceinte, mais je crois que l’objectif principal invo- 
que pour justifier la restriction du droit de la 
femme enceinte garanti par l’art. 7 est la protec¬ 
tion du foetus. J’estime que c’est la un objectif 
legislatif parfaitement vaiide. 

M c Wein a soutenu au nom du ministere public 
que la Cour d’appel pouvait, a bon droit, conclure 
que [traduction] «Ia situation du droit de la 
femme a etre maitresse de sa propre personne se 
complique lorsqu’elle devient enceinte et qu’un 
certain controle de la loi peut se reveler approprie» 
(a la p. 378). J’en conviens. Je pense que l’article 
premier de la Charte permet de fixer des limites 
raisonnables au droit de la femme compte tenu du 
foetus qui se developpe dans son corps. II faut done 
se demander a quel stade de la grossesse, la protec¬ 
tion du foetus devient-elle urgente et revet-elle une 
importance reelle telle qu’elle prevaut sur Ie droit 
fondamental de la femme de decider de le mener 
ou non a terme? A quel stade l’interet qu’a l’Etat a 
proteger le foetus devient-il «superieur» et justifie- 
t-il son intervention dans ce qui, autrement, ne 
serait qu’une question purement personnels et 
privee? 

Dans l’arret Roe v. Wade, precite, la Cour 
supreme des Etats-Unis a juge que l’interet de 
l’Etat doit prevaloir lorsque le fcetus devient 
viable, e’est-a-dire lorsqu’il peut vivre a l’exterieur 
du corps de la mere. Comme M' Wein l’a fait 
observer, la Cour n’a propose aucune justification 
particuliere pour le choix du critere de la viabilite. 
La Cour a expressement evite la question du 
moment ou la vie humaine commence. Le juge 
Blackmun dit, a la p. 159: 

[traduction] Nous n’avons pas a resoudre la difficile 
question du moment ou commence la vie. Lorsque les 
specialistes de ces disciplines respectives que sont la 
medecine, la philosophie et la theologie sont incapables 
d’arriver a un consensus, le pouvoir judiciaire, a ce point 
du developpement des connaissances humaines, n’est pas 
en mesure de conjecturer une reponse. 
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He referred, therefore, to the developing foetus as 
“potential life” and to the state’s interest as “the 
protection of potential life”. 


Miss Wein submitted that it was likewise not 
necessary for the Court in this case to decide when 
human life begins although she acknowledged that 
the value to be placed on “potential life” was b 
significant in assessing the importance of the legis¬ 
lative objective sought to be achieved by s. 251. It 
would be my view, and I think it is consistent with 
the position taken by the United States Supreme 
Court in Roe v. Wade, that the value to be placed 
on the foetus as potential life is directly related to 
the stage of its development during gestation. The 
undeveloped foetus starts out as a newly fertilized 
ovum; the fully developed foetus emerges ultimate- ,/ 
ly as an infant. A developmental progression takes 
place in between these two extremes and, in my 
opinion, this progression has a direct bearing on 
the value of the foetus as potential life. It is a fact 
of human experience that a miscarriage or spon- e 
taneous abortion of the foetus at six months is 
attended by far greater sorrow and sense of loss 
than a miscarriage or spontaneous abortion at six 
days or even six weeks. This is not, of course, to 
deny that the foetus is potential life from the ^ 
moment of conception. Indeed, I agree with the 
observation of O’Connor J., dissenting in City of 
Akron v. Akron Center for Reproductive Health, 
Inc., supra, at p. 461, (referred to by my colleague g 
Beetz J. in his reasons, at p. 113) that the foetus is 
potential life from the moment of conception. It is 
simply to say that in balancing the state’s interest 
in the protection of the foetus as potential life 
under s. 1 of the Charter against the right of the A 
pregnant woman under s. 7 greater weight should 
be given to the state’s interest in the later stages of 
pregnancy than in the earlier. The foetus should 
accordingly, for purposes of s. 1, be viewed in 
differential and developmental terms: see L. W. ' 
Sumner, Professor of Philosophy at the University 
of Toronto, Abortion and Moral Theory (1981), 
pp. 125-28. 


II qualifie done le foetus en developpement de 
[traduction] «vie potentielle® et l’interet de 
l’Etat comme etant [traduction] «la protection 
d’une vie potentielle». 

M c Wein a fait valoir qu’il n’etait de meme pas 
necessaire qu’en l’espece la Cour decide du 
moment ou commence la vie quoiqu’elle ait reconfj 
nu que la valeur attribuee a une “vie potentielle’O 
devait etre prise en compte dans 1’evaluation de 
l’importance de l’objectif legislatif recherche parr 
l’art. 251. Je serais d’avis, et je pense que ce point 
de vue est compatible avec la position prise par la§ 
Cour supreme des Etats-Unis dans l’arret Roe 
Wade, que la valeur attribuee au foetus en tant que 
vie potentielle est directement reliee au stade de 
son developpement au cours de la grossesse. Le 
foetus au stade embryonnaire provient d’un ovule 
nouvellement feconde; le foetus totalement deve- 
loppe devient en definitive un nouveau-ne. Le 
developpement progresse entre ces deux extremes 
et, a mon avis, cette progression influe directement 
sur la valeur a attribuer au foetus en tant que vie 
potentielle. II ressort en fait de l’experience 
humaine qu’une fausse-couche ou un avortement 
spontane du foetus a six mois cause un chagrin et 
une epreuve beaucoup plus grands qu’une fausse- 
couche ou un avortement spontane a six jours ou 
meme a six semaines. Ceci ne revient evidemment 
pas a nier que le foetus soit une vie potentielle des 
le moment de la conception. De fait, je suis d’ac- 
cord avec le commentaire du juge O’Connor, dis- 
sidente, dans l’affaire City of Akron v. Akron 
Center for Reproductive Health, Inc., precitee, a 
la p. 461 (citee par le juge Beetz dans ses motifs, a 
la p. 113) que le foetus est une vie potentielle des le 
moment de la conception. Cela revient simplement 
a dire qu’en soupesant l’interet qu’a l’Etat a prote- 
ger le foetus en tant que vie potentielle en vertu de 
l’article premier de la Charte et le droit de la 
femme enceinte en vertu de l’art. 7, un plus grand 
poids devrait etre donne a l’interet de l’Etat dans 
les derniers stades de la grossesse que dans les 
premiers. On devrait done considerer le foetus, aux 
fins de l’article premier, en termes de developpe¬ 
ment et de phases: voir L. W. Sumner, professeur 
de philosophie a l’Universite de Toronto, Abortion 
and Moral Theory (1981), aux pp. 125 a 128. 
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As Professor Sumner points out, both traditional 
approaches to abortion, the so-called “liberal” and 
“conservative” approaches, fail to take account of 
the essentially developmental nature of the gesta¬ 
tion process. A developmental view of the foetus, 
on the other hand, supports a permissive approach 
to abortion in the early stages of pregnancy and a 
restrictive approach in the later stages. In the early 
stages the woman’s autonomy would be absolute; 
her decision, reached in consultation with her 
physician, not to carry the foetus to term would be 
conclusive. The state would have no business 
inquiring into her reasons. Her reasons for having 
an abortion would, however, be the'proper subject 
of inquiry at the later stages of her pregnancy 
when the state’s compelling interest in the protec¬ 
tion of the foetus would justify it in prescribing 
conditions. The precise point in the development of 
the foetus at which the state’s interest in its protec¬ 
tion becomes “compelling” I leave to the informed 
judgment of the legislature which is in a position 
to receive guidance on the subject from all the 
relevant disciplines. It seems to me, however, that 
it might fall somewhere in the second trimester. 
Indeed, according to Professor Sumner (p. 159), a 
differential abortion policy with a time limit in the 
second trimester is already in operation in the 
United States, Great Britain, France, Italy, 
Sweden, the Soviet Union, China, India, Japan 
and most of the countries of Eastern Europe 
although the time limits vary in these countries 
from the beginning to the end of the second 
trimester (cf. Stephen L. Isaacs, “Reproductive 
Rights 1983: An International Survey” (1982-83), 
14 Columbia Human Rights Law Rev. 311, with 
respect to France and Italy). 


Section 251 of the Criminal Code takes the 
decision away from the woman at all stages of her 
pregnancy. It is a complete denial of the woman’s 
constitutionally protected right under s. 7, not 
merely a limitation on it. It cannot, in my opinion, 
meet the proportionality test in Oakes. It is not 
sufficiently tailored to the legislative objective and 
does not impair the woman’s right “as little as 
possible”. It cannot be saved under s. 1. Accord¬ 
ingly, even if the section were to be amended to 


Comme le fait observer le professeur Sumner, 
les deux approches traditionnelles de l’avortement, 
les approches dites “liberale” et “conservatrice”, 
ne tiennent pas compte de la nature essentielle- 
a ment evolutive de la grossesse. Une conception du 
foetus fondee sur le stade de developpement, 
d’autre part, appuie une approche permissive de 
l’avortement dans les premiers stades de la gros¬ 
sesse et une approche restrictive dans les derniers 
h stades. Dans les premiers stades, l’autonomie de la 
femme serait absolue; sa decision, prise en consul¬ 
tation avec son medecin, de ne pas mener le foetus 
a terme serait decisive. L’Etat n’aurait pas a con- 
naitre ses raisons. Ses raisons d’avoir un avorte- 
ment pourraient toutefois, a bon droit, faire l’objet 
d’une investigation dans les derniers stades de sa 
grossesse, alors que l’interet superieur qu’a l’Etat 
de proteger le fetus justifierait l’imposition de 
d conditions. Quant au point precis du developpe¬ 
ment du fetus ou l’interet qu’a l’Etat de le prote¬ 
ger devient “superieur”, je laisse le soin de le fixer 
au jugement eclaire du legislateur, qui est en 
mesure de recevoir des avis a ce sujet de l’ensemble 
e des disciplines pertinentes. II me semble cependant 
que ce point pourrait se situer quelque part au 
cours du second trimestre. D’ailleurs, d’apres le 
professeur Sumner (a la p. 159), une politique 
.. d’avortement en fonction de phases, avec une 
1 limite placee au cours du second trimestre, est deja 
en vigueur aux Etats-Unis, en Grande-Bretagne, 
en France, en Italie, en Suede, en Union sovie- 
tique, en Chine, en Inde, au Japon et dans la 
g plupart des pays de l’Europe de l’Est, le delai 
variant, selon les pays, du debut a la fin du second 
trimestre (cf. Stephen L. Isaacs, “Reproductive 
Rights 1983: An International Survey” (1982-83), 
14 Columbia Human Rights Law Rev. 311, en ce 
h qui concerne la France et l’ltalie). 

L’article 251 du Code criminel enleve cette deci¬ 
sion a la femme a tous les stades de la grossesse. 
C’est une denegation complete du droit constitu- 
1 tionnellement garanti a la femme par l’art. 7, non 
une simple limitation de celui-ci. L’article ne sau- 
rait, a mon avis, repondre au critere de proportion- 
nalite de l’arret Oakes. II n’est pas suffisamment 
■ adapte a l’objectif legislatif et ne porte pas atteinte 
au droit de la femme «Ie moins possible®. 11 ne 
saurait etre sauvegarde en vertu de l’article pre- 
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remedy the purely procedural defects in the legis¬ 
lative scheme referred to by the Chief Justice and 
Beetz J. it would, in my opinion, still not be 
constitutionally valid. 


One final word. I wish to emphasize that in 
these reasons I have dealt with the existence of the 
developing foetus merely as a factor to be con¬ 
sidered in assessing the importance of the legisla¬ 
tive objective under s. 1 of the Charter. I have not 
dealt with the entirely separate question whether a 
foetus is covered by the word “everyone” in s. 7 so 
as to have an independent right to life under that 
section. The Crown did not argue it and it is not 
necessary to decide it in order to dispose of the 
issues on this appeal. 

3. Disposition 

I would allow the appeal. I would strike down s. 
251 of the Criminal Code as having no force or 
effect under s. 52(1) of the Constitution Act, 1982. 
I would answer the first constitutional question in 
the affirmative as regards s. 7 of the Charter and 
the second constitutional question in the negative. 
I would answer questions 3, 4 and 5 in the negative 
and question 6 in the manner proposed by Beetz J. 
It is not necessary to answer question 7. 


I endorse the Chief Justice’s critical comments 
on Mr. Manning’s concluding remarks to the jury. 

Appeal allowed, McIntyre and 
La Forest JJ. dissenting. The first constitutional 
question should be answered in the affirmative as 
regards s. 7 only and the second in the negative as 
regards s. 7 only. The third, fourth and fifth 
constitutional questions should be answered in the 
negative. The sixth constitutional question should 
be answered in the negative with respect to s. 605 
of the Criminal Code and should not be answered 
as regards s. 610(3). The seventh constitutional 
question should not be answered. 


mier. Par consequent, meme si Particle devait etre 
modifie pour remedier aux vices de procedure de la 
structure legislative dont ont parle le Juge en chef 
et le juge Beetz, il demeurerait, a mon avis, 
a inconstitutionnel. 

Un dernier mot. Je desire souligner que dans ces 
motifs je n’ai traite du foetus en developpement 
que dans la mesure ou il s’agissait d’un factor 
b dont il fallait tenir compte pour evaluer l’impor- 
tance de l’objectif legislatif, au regard de PartiBEe 
premier de la Charte. Je n’ai pas traite de^i 
question entierement distincte de savoir si le tenge 
e «chacun», a Part. 7, vise aussi le foetus, lui coni's- 
rant un droit independant a la vie en vertu <cfe 
Particle. Le ministere public n’en a pas debattu^t 
il n’est pas necessaire de la trancher pour stater 
sur les questions en litige en l’espece. 
d 

3. Dispositif 

Je suis d’avis d’accueillir le pourvoi, d’annuler 
Part. 251 du Code criminel parce qu’inoperant en 
e vertu du par. 52(1) de la Loi constitutionnelle de 
1982. Je suis egalement d’avis de repondre a la 
premiere question constitutionnelle par Paffirma- 
tive en ce qui concerne Part. 7 de la Charte, et a la 
seconde question constitutionnelle par la negative. 
J Je reponds aux troisieme, quatrieme et cinquieme 
questions par la negative et a la sixieme question 
de la maniere proposee par le juge Beetz. Il n’est 
pas necessaire de repondre a la septieme question. 

£ 

J’adopte les critiques du Juge en chef a l’egard 
des observations finales adressees par M e Manning 
au jury. 

h Pourvoi accueilli, les juges McIntyre et 
La Forest etant dissidents. La premiere question 
constitutionnelle r ego it une reponse affirmative en 
ce qui concerne Part. 7 uniquement et la deuxieme 
question une reponse negative en ce qui concerne 
1 Part. 7 uniquement. Les troisieme, quatrieme et 
cinquieme questions reqoivent une reponse nega¬ 
tive. La sixieme question regoit une reponse nega¬ 
tive en ce qui concerne Part. 605 du Code criminel 
j et aucune reponse en ce qui concerne le par. 
610(3). Il n’est pas necessaire de repondre a la 
septieme question. 
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ON APPEAL FROM THE COURT OF APPEAL FOR 
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Constitutional law — Charter of Rights — Presump¬ 
tion of innocence (s. 11(d)) — Reverse onus clause — 
Accused presumed to be trafficker on finding of posses¬ 
sion of illicit drug —- Onus on accused to rebut pre¬ 
sumption — Whether or not reverse onus in violation of 
s. 11(d) of the Charter — Whether or not reverse onus a 
reasonable limit to s. 11(d) and justified in a free and 
democratic society — Canadian Charter of Rights and 
Freedoms, ss. 1, 11(d) — Narcotic Control Act, R.S.C. 
1970, c. N-l, ss. 3(1), (2), 4(1), (2), (3), 8. 


Criminal law — Presumption of innocence — 
Reverse onus — Accused presumed to be trafficker on 
finding of possession of illicit drug — Onus on accused 
to rebut presumption — Whether or not constitutional 
guarantee of presumption of innocence (s. 11(d) of the 
Charter) violated. 

Respondent was charged with unlawful possession of 
a narcotic for the purpose of trafficking, contrary to s. 
4(2) of the Narcotic Control Act, but was convicted only 
of unlawful possession. After the trial judge made a 
finding that it was beyond a reasonable doubt that 
respondent was in possession of a narcotic, respondent 
brought a motion challenging the constitutional validity 
of s. 8 of the Narcotic Control Act. That section pro¬ 
vides that if the Court finds the accused in possession of 
a narcotic, the accused is presumed to be in possession 
for the purpose of trafficking and that, absent the 
accused’s establishing the contrary, he must be convict¬ 
ed of trafficking. The Ontario Court of Appeal, on an 
appeal brought by the Crown, found that this provision 
constituted a “reverse onus” clause and held it to be 
unconstitutional because it violated the presumption of 
innocence now entrenched in s. 11 (t() of the Canadian 
Charter of Rights and Freedoms. The Crown appealed 
and a constitutional question was stated as to whether 
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Droit constitutionnel — Charte des droits — Pr£- 
c somption d’innocence (al. lid)) — Disposition portaat 
inversion de la charge de la preuve — L’accuse 
presume etre un trafiquant des lors qu'il est constate 
qu’il etait en possession d’une drogue illicite — 
incombe a I’accuse de refuter cette presomption — 
d L’inversion de la charge de la preuve est-elle contraire 
a Val. lid) de la Charte? — L’inversion de la charge de 
la preuve apporte-t-elle a Val. lid) une limite qui soil 
raisonnable et justifiee dans une societe libre et demo- 
cratique? — Charte canadienne des droits et libertes, 
e art. 1, lid) — Loi sur les stupefiants, S.R.C. 1970, 
chap. N-l, art. 3(1), (2), 4(1), (2). (3). 8. 

Droit criminel — Presomption d’innocence — Inver¬ 
sion de la charge de la preuve — L’accuse est presume 
etre un trafiquant des lors qu’il est constate qu’il etait 
f en possession d’une drogue illicite — II incombe a 
I’accuse de refuter cette presomption — Y a-t-il eu 
violation du droit constitutionnel d'etre presume inno¬ 
cent (al. lid) de la Charte)? 

L’intime a ete accuse d’avoir eu illegalement en sa 
8 possession un stupefiant pour en faire le trafic, contrai- 
rement au par. 4(2) de la Loi sur les stupefiants. 
Toutefois, il a ete reconnu coupable seulement de pos¬ 
session. Apres que le juge du proces eut conclu que, hors 
de tout doute raisonnable, l’intime etait en possession 
A d’un stupefiant, ce dernier a presente une requete en 
contestation de la constitutionnalite de Part. 8 de la Loi 
sur les stupefiants. Cet article prevoit que si la cour 
constate que l’accuse etait en possession d’un stupefiant, 
il est presume l’avoir ete pour en faire le trafic et qu’a 
i moins qu’il ne prouve le contraire, il doit etre declare 
coupable de trafic. Le ministere public a interjete appel 
devant la Cour d’appel de 1’Ontario qui a conclu qu’il 
s’agissait d’une disposition portant ((inversion de la 
charge de la preuve» qui est inconstitutionnelle pour le 
j motif qu’elle viole la presomption d’innocence mainte- 
nant enchassee dans 1’al. 11 d) de la Charte canadienne 
des droits et libertes. Le ministere public a forme un 
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s. 8 of the Narcotic Control Act violated s. 1 1(</) of the 
Charter and was therefore of no force and effect. Inher¬ 
ent in this question, given a finding that s. 11(d) of the 
Charter had been violated, was the issue of whether or 
not s. 8 of the Narcotic Control Act was a reasonable 
limit prescribed by law and demonstrably justified in a 
free and democratic society for the purpose of s. 1 of the 
Charter. 


Held : The appeal should be dismissed and the consti¬ 
tutional question answered in the affirmative. 

Per Dickson C.J. and Chouinard, Lamer, Wilson and 
Le Dain JJ.: Pursuant to s. 8 of the Narcotic Control 
Act, the accused, upon a finding beyond a reasonable 
doubt of possession of a narcotic, has the legal burden of 
proving on a balance of probabilities that he was not in 
possession of the narcotic for the purpose of trafficking. 
On proof of possession, a mandatory presumption arises 
against the accused that he intended to traffic and the 
accused will be found guilty unless he can rebut this 
presumption on a balance of probabilities. 


The presumption of innocence lies at the very heart of 
the criminal law and is protected expressly by s. 11 ( d ) of 
the Charter and inferentially by the s. 7 right to life, 
liberty and security of the person. This presumption has 
enjoyed longstanding recognition at common law and 
has gained widespread acceptance as evidenced from its 
inclusion in major international human rights docu¬ 
ments. In light of these sources, the right to be presumed 
innocent until proven guilty requires, at a minimum, 
that: (1) an individual be proven guilty beyond a reason¬ 
able doubt; (2) the State must bear the burden of proof; 
and (3) criminal prosecutions must be carried out in 
accordance with lawful procedures and fairness. 


A provision which requires an accused to disprove on 
a balance of probabilities the existence of a presumed 
fact, which is an important element of the offence in 
question, violates the presumption of innocence in s. 
11(</). The fact that the standard required on rebuttal is 
only a balance of probabilities does not render a reverse 
onus clause constitutional. 

Section 8 of the Narcotic Control Act infringes the 
presumption of innocence in s. ll(rf) of the Charter by 


pourvoi dans le cadre duquel on a formule la question 
constitutionnelle de savoir si 1’art. 8 de la Loi sur les 
stupefiants est contraire a l’al. 11 d) de la Charte et, par 
consequent, inoperant. A supposer que l’on conclue qu’il 
a y a eu violation de Pal. lit/) de la Charte , cette question 
constitutionnelle souleve alors la question de savoir si 
Part. 8 de la Loi sur les stupefiants constitue une limite 
raisonnable imposee par une regie de droit et dont la 
justification puisse se demontrer dans le cadre d’une 
b soci6te libre et democratique, au sens de Particle pre¬ 
mier de la Charte. 

Arref. Le pourvoi est rejete et la question constitution¬ 
nelle recoil une reponse affirmative. 

c Le juge en chef Dickson et les juges Chouinard, 
Lamer, Wilson et Le Dain: Aux termes de Part. 8 de la 
Loi sur les stupefiants, des qu’on conclut hors de tout 
doute raisonnable que [’accuse etait en possession d’un 
stupefiant, celui-ci a la charge ultime de prouver selon la 
d preponderance des probabilites qu’il n’etait pas en pos¬ 
session de ce stupefiant pour en faire le trafic. Une fois 
prouvee, la possession fait naitre a l’encontre de Paccuse 
la presomption imperative qu’il avait l’intention de se 
livrer au trafic et il sera reconnu coupable, a moins qu’il 
ne puisse, par une preuve selon la preponderance des 
probabilites, refuter cette presomption. 

La presomption d’innocence est au coeur meme du 
droit criminel; elle est garantie expressement par Pal. 
lit/) de la Charte et implicitement par Part. 7 qui 
/ garantit le droit a la vie, a la liberte et a la securite de la 
personne. Cette presomption a depuis fort longtemps 
droit de cite en common law et son acceptation generale 
ressort de son inclusion dans les plus importants docu¬ 
ments internationaux relatifs aux droits de la personne. 
g Compte tenu de ces documents, le droit d’etre presume 
innocent tant qu’on n’est pas declare coupable exige a 
tout le moins (1) que la cuipabilite soit etablie hors de 
tout doute raisonnable, (2) que ce soit a l’Etat qu’in- 
combe la charge de la preuve et (3) que les poursuites 
h criminelles se deroulent d’une maniere conforme aux 
procedures legates et a Pequite. 

Une disposition qui oblige un accuse a demontrer 
selon la preponderance des probabilites Pinexistence 
d’un fait presume qui constitue un element important de 
1 l’infraction en question, porte atteinte a la presomption 
d’innocence de Pal. 11;/). Ce n’est pas parce que la 
norme requise pour refuter la presomption est la preuve 
selon la preponderance des probabilites qu’une disposi¬ 
tion portant inversion de la preuve est constitutionnelle. 

j 

L’article 8 de la Loi sur les stupefiants porte atteinte 
a la presomption d’innocence de Pal. 11 d) de la Charte 
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requiring the accused to prove he is not guilty of traf¬ 
ficking once the basic fact of possession is proven. 

The rational connection test — the potential for a 
rational connection between the basic fact and the pre¬ 
sumed fact to justify a reverse onus provision — does 
not apply to the interpretation of s. 11 (</). A basic fact 
may rationally tend to prove a presumed fact, but still 
not prove its existence beyond a reasonable doubt, which 
is an important aspect of the presumption of innocence. 
The appropriate stage for invoking the rational connec¬ 
tion test is under s. 1 of the Charter. 

Section 1 of the Charter has two functions: First, it 
guarantees the rights and freedoms set out in the provi¬ 
sions which follow it; and second, it states explicitly the 
exclusive justificatory criteria (outside of s. 33 of the 
Constitutional Act, 1982) against which limitations on 
those rights and freedoms may be measured. 

The onus of proving that a limitation on any Charter 
right is reasonable and demonstrably justified in a free 
and democratic society rests upon the party seeking to 
uphold the limitation. Limits on constitutionally guaran¬ 
teed rights are clearly exceptions to the general guaran¬ 
tee. The presumption is that Charter rights are guaran¬ 
teed unless the party invoking s. 1 can bring itself within 
the exceptional criteria justifying their being limited. 


The standard of proof under s. 1 is a preponderance of 
probabilities. Proof beyond a reasonable doubt would be 
unduly onerous on the party seeking to limit the right 
because concepts such as “reasonableness”, “justifiabili¬ 
ty”, and “free and democratic society” are not amenable 
to such a standard. Nevertheless, the preponderance of 
probability test must be applied rigorously. 


Two central criteria must be satisfied to establish that 
a limit is reasonable and demonstrably justified in a free 
and democratic society. First, the objective to be served 
by the measures limiting a Charter right must be suf¬ 
ficiently important to warrant overriding a constitution¬ 
ally protected right or freedom. The standard must be 
high to ensure that trivial objectives or those discordant 
with the principles of a free and democratic society do 
not gain protection. At a minimum, an objective must 
relate to societal concerns which are pressing and sub¬ 
stantial in a free and democratic society before it can be 


en obligeant Paccuse a prouver qu’il n’est pas coupable 
de trafic, une fois la possession etablie. 

Le critere du lien rationnel—le fait qu’une disposition 
portant inversion de la charge de la preuve puisse se 
8 justifier par l’existence d’un lien rationnel entre le fait 
etabli et le fait presume—ne s’applique pas a Pinterpre- 
tation de l’al. lit/). Un fait etabli peut rationnellement 
tendre a prouver un fait presume sans pour autant en 
prouver l’existence hors de tout doute raisonnable, un 
b aspect important de la presomption d’innocence. C’est 
dans le contexte de Particle premier de la Charte qulil 
convient d’invoquer le critere du lien rationnel. 

L’article premier de la Charte remplit deux fonctioos: 
premierement, il garantit les droits et libertes enonEiss 
c dans les dispositions qui le suivent; et, deuxiemement^il 
etablit explicitement les seuls criteres justificatifs (a part 
ceux de Part. 33 de la Loi constitutionnelle de 1982) 
auxquels doivent satisfaire les restrictions apporteesoa 
ces droits et libertes. 
d 

La charge de prouver qu’une restriction a un droit 
garanti par la Charte est raisonnable et que sa justifica¬ 
tion peut se demontrer dans le cadre d’une societe libre 
et democratique incombe a la partie qui demande le 
maintien de cette restriction. Les restrictions apportees a 
des droits garantis par la Constitution constituent nette- 
ment des exceptions a la garantie generale dont ceux-ci 
font l’objet. On presume que les droits enonces dans la 
Charte sont garantis, a moins que la partie qui invoque 
Particle premier ne puisse satisfaire aux criteres excep- 
f tionnels qui justifient leur restriction. 

La norme de preuve applicable aux fins de Particle 
premier est la preuve selon la preponderance des proba- 
bilites. La preuve hors de tout doute raisonnable impose- 
„ rait une charge trop lourde a la partie qui cherche & 
apporter une restriction a un droit, puisque des concepts 
comme «le caractere raisonnable®, «le caractere justifia¬ 
ble® et «une societe libre et democratique® ne se pretent 
pas a Papplication d’une telle norme. Neanmoins, le 
h critere de la preponderance des probability doit etre 
applique rigoureusement. 

Pour etablir qu’une restriction est raisonnable et que 
sa justification peut se demontrer dans le cadre d’une 
societe libre et democratique, il faut satisfaire a deux 
i criteres fondamentaux. En premier lieu, l’objectif que 
doivent servir les mesures qui apportent une restriction a 
un droit garanti par la Charte , doit etre suffisamment 
important pour justifier la suppression d'un droit ou 
d’une liberte garantis par la Constitution. La norme doit 
j etre severe afin que les objectifs peu importants ou 
contraires aux principes d’une societe libre et democrati¬ 
que ne beneficient pas d’une protection. Il faut a tout le 
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characterized as sufficiently important. Second, the 
party invoking s. 1 must show the means to be reason¬ 
able and demonstrably justified. This involves a form of 
proportionality test involving three important compo¬ 
nents. To begin, the measures must be fair and not 
arbitrary, carefully designed to achieve the objective in 
question and rationally connected to that objective. In 
addition, the means should impair the right in question 
as little as possible. Lastly, there must be a proportion¬ 
ality between the effects of the limiting measure and the 
objective — the more severe the deleterious effects of a 
measure, the more important the objective must be. 


Parliament’s concern that drug trafficking be 
decreased was substantial and pressing. Its objective of 
protecting society from the grave ills of drug trafficking 
was self-evident, for the purposes of s. 1, and could 
potentially in certain cases warrant the overriding of a 
constitutionally protected right. There was, however, no 
rational connection between the basic fact of possession 
and the presumed fact of possession for the purpose of 
trafficking. The possession of a small or negligible quan¬ 
tity of narcotics would not support the inference of 
trafficking. 

Per Estey and McIntyre JJ.: Concurred in the reasons 
of Dickson C.J. with respect to the relationship between 
s. 11 (d) and s. 1 of the Charter but the reasons of 
Martin J.A. in the court below were adopted for the 
disposition of all other issues. 
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moins qu’un objectif se rapporte a des preoccupations 
sociales, urgentes et reel les dans une societe libre et 
democratique, pour qu’on puisse le qualifier de suffisam- 
ment important. En deuxieme lieu, la partie qui invoque 
a l’article premier doit demontrer que les moyens choisis 
sont raisonnables et que leur justification peut se demon¬ 
trer. Cela necessite 1’application d’une sorte de critere de 
proportionnalite qui comporte trois elements importants. 
D’abord, les mesures doivent etre equitables et non 
b arbitraires, etre soigneusement congues pour atteindre 
l’objectif en question et avoir un lien rationnel avec cet 
objectif. De plus, le moyen choisi doit etre de nature a 
porter le moins possible atteinte au droit en question. 
Enfin, il doit y avoir proportionnalite enlre les effets de 
la mesure restrictive et 1’objectif poursuivi — plus les 
c effets prejudiciables d’une mesure sont graves, plus l’ob- 
jectif doit etre important. 

Le souci du legislateur de reduire le trafic des stupe- 
fiants est reel et urgent. Son objectif, qui est de proteger 
^ la societe contre les fleaux lies au trafic des stupefiants 
est evident en soi aux fins de l’article premier, et peut 
justifier dans certains cas l’atteinte a un droit garanti 
par la Constitution. II n’existe toutefois pas de lien 
rationnel entre le fait etabli de la possession et le fait 
presume de possession a des fins de trafic. La possession 
d’une quantite infime ou negligeable de stupefiants ne 
justifie pas une conclusion de trafic. 

Les juges Estey et McIntyre: Les motifs du juge en 
j- chef Dickson sont adoptes en ce qui concerne le lien 
entre l’al. 11 d) et l’article premier de la Charte. Cepen- 
dant, il y a adoption des motifs du juge Martin de la 
Cour d’appel pour ce qui est de statuer sur toutes les 
autres questions. 
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Lamer, Wilson and Le Dain JJ. was delivered by 

The Chief Justice —This appeal concerns the 8 
constitutionality of s. 8 of the Narcotic Control 
Act, R.S.C. 1970, c. N-l. The section provides, in 
brief, that if the Court finds the accused in posses¬ 
sion of a narcotic, he is presumed to be in posses- h 
sion for the purpose of trafficking. Unless the 
accused can establish the contrary, he must be 
convicted of trafficking. The Ontario Court of 
Appeal held that this provision constitutes a 
“reverse onus” clause and is unconstitutional i 
because it violates one of the core values of our 
criminal justice system, the presumption of inno¬ 
cence, now entrenched in s. 11(d) of the Canadian 
Charter of Rights and Freedoms. The Crown has 
appealed. 3 
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POURVOI contre un arret de la Cour d’appel^ 
de l’Ontario (1983), 145 D.L.R. (3d) 123, 2g 
C.C.C. (3d) 339, qui a rejete un appel forme par le' r " 
ministere public contre une decision dans laquelle 
le juge Walker de la Cour provinciale a reconnu 
Paccuse coupable de simple possession alors qu’il 
etait inculpe de possession de stupefiants pour en 
faire le trafic, contrairement au par. 4(2) de la Loi 
sur les stupefiants. Pourvoi rejete. 

Julius Isaac, c.r., Michael R. Dambrot et 
Donna C. McGillis , pour Pappelante. 

Geoffrey A. Beasley, pour Pintime. 

Version fran 9 aise du jugement du juge en chef 
Dickson et des juges Chouinard, Lamer, Wilson et 
Le Dain rendu par 

Le Juge en Chef —Ce pourvoi porte sur la 
constitutionnalite de Part. 8 de la Loi sur les 
stupefiants, S.R.C. 1970, chap. N-l. L’article 8 
prevoit en bref que, si la cour constate que Paccuse 
etait en possession d’un stupefiant, il est presume 
Pavoir ete pour en faire le trafic. A moins que 
Paccuse ne puisse etablir le contraire, il doit etre 
declare coupable de trafic. La Cour d’appel de 
POntario a conclu que cet article constitue une 
disposition portant ((inversion de la charge de la 
preuve®, qui est en consequence inconstitutionnelle 
pour le motif qu’elle viole Pun des principes fonda- 
mentaux de notre systeme de justice criminelle, 
savoir la presomption d’innocence qui est mainte- 
nant enchassee dans Pal. lid) de la Charte cana- 
dienne des droits et libertes. Le ministere public a 
forme un pourvoi. 
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I 

Statutory and Constitutional Provisions 

Before reviewing the factual context, I will set 
out the relevant legislative and constitutional a 
provisions: 

Narcotic Control Act, R.S.C. 1970, c. N-l. 

3. (1) Except as authorized by this Act or the regula¬ 
tions, n o person shall have a narcotic in his possession . b 

(2) Every person who violates subsection (1) is guilty 
of an indictable offence and is liable 

(a) upon summary conviction for a first offence, to a 
fine of one thousand dollars or to imprisonment for six 
months or to both fine and imprisonment, and for a 
subsequent offence, to a fine of two thousand dollars 
or to imprisonment for one year or to both fine and 
imprisonment; or 

a 

( b ) upon conviction on indictment, to imprisonment 

for seven years . 

4 , (1) No person shall traffic in a narcotic or any 
substance represented or held out by him to be a 
narcotic. 

(2) No person shall have in his possession a narcotic 
for the purpose of trafficking . 

(3) Every person who violates subsection (1) or (2) is 
guilty of an indictable offence and is liable to imprison- / 

ment for life . 

8. In any prosecution for a violation of subsection 

4(2) , if the accused does not plead guilty, the trial shall 
proceed as if it were a prosecution for an offence under % 

section 3 , and after the close of the case for the prosecu¬ 
tion and after the accused has had an opportunity to 
make full answer and defence, the court shall make a 
finding as to whether or not the accused was in posses¬ 

sion of the narcotic contrary to section 3 ; if the court * 
finds that the accused was not in possession of the 
narcotic contrary to section 3, he shall be acquitted but 
if the court finds that the accused was in possession of 

the narcotic contrary to section 3, he shall be given an 

opportunity of establishing that he was not in possession f 

of the narcotic for the purpose of trafficking , and there¬ 
after the prosecutor shall be given an opportunity of 
adducing evidence to establish that the accused was in 
possession of the narcotic for the purpose of trafficking; 
if the accused establishes that he was not in possession j 

of the narcotic for the purpose of trafficking, he shall be 

acquitted of the offence as charged but he shall be 


I 

Les dispositions legislatives et constitutionnelles 

Avant de passer a Pexamen des faits, reprodui- 
sons les dispositions legislatives et constitutionnel¬ 
les pertinentes: 

Loi sur les stupefiants, S.R.C. 1970, chap. N-l. 

3. (1) Sauf ainsi que l’autorisent la presente loi ou les 
reglements, nul ne peut avoir un stupefiant en sa 
possession. 

(2) Quiconque enfreint le paragraphe (1) est coupablgy y 
d’une infraction et passible , ^ 

a) sur declaration sommaire de culpabilite, pour une 
premiere infraction, d’une amende de mille dollars ou 
d’un emprisonnement de six mois ou a la fois deco 
l’amende et de l’emprisonnement, et pour infraction 
subsequente, d’une amende de deux mille dollars otto 
d’un emprisonnement d’un an ou a la fois de l’amende 
et de l’emprisonnement; ou 

b) sur declaration de culpabilite sur acte d’accusation, 

d’un emprisonnement de sept ans . 

4 . (1) Nul ne peut faire le trafic d’un stupefiant ou 
d’une substance quelconque qu’il pretend etre ou estime 
etre un stupefiant. 

(2) Nul ne peut avoir en sa possession un stupefiant 
pour en faire le trafic . 

(3) Quiconque enfreint le paragraphe (1) ou (2) est 
coupable d’un acte criminel et encourt l’emprisonnement 

a perpetuit e. 

8. Dans toutes poursuites pour une violation du para¬ 

graphe 4(2) , si l’accus6 n’avoue pas sa culpabilite, le 
proces doit s’instruire comme s’il s’agissait d’une pour- 

suite pour une infraction prevue par Particle 3 , et apres 
que le poursuivant a terming son expose et qu’il a ete 
fourni a l’accuse une occasion de presenter une replique 
et une defense completes, la cour doit statuer sur la 
question de savoir si l’accuse etait ou non en possession 

du stupefiant contrairement aux dispositions de l’article 

3; si la cour constate que l’accuse n’etait pas en posses¬ 
sion du stupefiant contrairement aux dispositions de 
l’article 3; elle doit 1’acquitter, mais si elle constate qu’il 
etait en possession du stupefiant contrairement aux dis¬ 

positions de l’article 3, il doit 6tre fourni a 1’accuse une 
occasion de demontrer qu’il n’etait pas en possession du 

stupefiant pour en faire le trafic , et, par la suite, il doit 
etre fourni au poursuivant une occasion d’etablir la 
preuve que 1’accuse etait en possession du stupefiant 
pour en faire le trafic; si celui-ci demontre qu’il n’etait 
pas en possession du stupefiant pour en faire le trafic, il 
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convicted of an offence under section 3 and sentenced 
accordingly; and if the accused fails to establish that he 
was not in possession of the narcotic for the purpose of 

trafficking, he shall be convicted of the offence as 

charged and sentenced accordingly . 


(Emphasis added.) 

Canadian Charter of Rights and Freedoms 
11. Any person charged with an offence has the right 

(d) to be presumed innocent until proven guilty 
according to law in a fair and public hearing by an 
independent and impartial tribunal. 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society. 

II 

Facts 

The respondent, David Edwin Oakes, was 
charged with unlawful possession of a narcotic for 
the purpose of trafficking, contrary to s. 4(2) of 
the Narcotic Control Act. He elected trial by 
magistrate without a jury. At trial, the Crown 
adduced evidence to establish that Mr. Oakes was 
found in possession of eight one gram vials of 
cannabis resin in the form of hashish oil. Upon a 
further search conducted at the police station, 
$619.45 was located. Mr. Oakes told the police 
that he had bought ten vials of hashish oil for $150 
for his own use, and that the $619.45 was from a 
workers’ compensation cheque. He elected not to 
call evidence as to possession of the narcotic. Pur¬ 
suant to the procedural provisions of s. 8 of the 
Narcotic Control Act, the trial judge proceeded to 
make a finding that it was beyond a reasonable 
doubt that Mr. Oakes was in possession of the 
narcotic. 


doit etre acquitte de [’infraction dont fait mention l’acte 
d’accusation, mais il doit etre declare coupable d’une 
infraction aux termes de Particle 3 et condamne en 
consequence; et si l’accuse ne demontre pas qu’il n’etait 
a pas en possession du stupefiant pour en faire le trafic, il 

doit etre declare coupable de I’infraction dont fait men¬ 

tion l’acte d’accusation et condamne en consequence . 

(C’est moi qui souligne.) 

b 

Charte canadienne des droits et libertes ^ 

O 

11 . Tout inculpe a le droit: O 

co 

• • • co 

c d) d’etre presume innocent tant qu’il n’est pas declare 
coupable, conformement a la loi, par un tribunal 
independant et impartial a Tissue d’un proces public 
et equitable; 

1. La Charte canadienne des droits et libertes garqSj- 
j/ tit les droits et libertes qui y sont enonces. Ils ne peuvent 
etre restreints que par une r&gle de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe libre et 
democratique. 


Les faits 

L’intime, David Edwin Oakes, a ete accuse 
f 

J d’avoir eu illegalement en sa possession un stupe¬ 
fiant pour en faire le trafic, contrairement au par. 
4(2) de la Loi sur les stupefiants. Il a choisi de 
subir son proces devant un magistrat siegeant sans 
s jury. Au cours du proces, la poursuite a produit 
des elements de preuve en vue d’etablir que M. 
Oakes avait ete trouve en possession de huit fioles 
d’une capacite d’un gramme contenant de la resine 
de cannabis sous forme d’huile de haschisch. Une 
h fouille effectuee au poste de police a permis de 
decouvrir la somme de 619,45 $. Monsieur Oakes 
a dit d la police qu’il avait achete au prix de 150 $ 
dix fioles d’huile de haschisch pour son propre 
usage et que les 619,45 $ provenaient d’un cheque 
' d’indemnisation pour un accident de travail. Il a 
choisi de ne pas presenter de preuve relativement a 
la possession d’un stupefiant, Conformement aux 
dispositions en matiere de procedure de Tart. 8 de 
j la Loi sur les stupefiants, le juge du proces a 
conclu que, hors de tout doute raisonnable, M. 
Oakes etait en possession du stupefiant. 
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Following this finding, Mr. Oakes brought a 
motion to challenge the constitutional validity of s. 
8 of the Narcotic Control Act, which he main¬ 
tained imposes a burden on an accused to prove 
that he or she was not in possession for the purpose 
of trafficking. He argued that s. 8 violates the 
presumption of innocence contained in s. 11 {d) of 
the Charter. 

Ill 

Judgments 

(a) Ontario Provincial Court ( R. v. Oakes 
(1982), 38 O.R. (2d) 598) 

At trial, Walker Prov. Ct. J. borrowed the words 
of Laskin C.J. in R. v. Shelley, [1981] 2 S.C.R. 
196, at p. 202, and found there was no rational or 
necessary connection between the fact proved, i.e., 
possession of the drug, and the conclusion asked to 
be drawn, namely, possession for the purpose of 
trafficking. Walker Prov. Ct. J. held that, to the 
extent that s. 8 of the Narcotic Control Act 
requires this presumption and the resultant convic¬ 
tion, it is inoperative as a violation of the presump¬ 
tion of innocence contained in s. 11(d) of the 
Charter. 


Walker Prov. Ct. J. added that the reverse onus 
in s. 8 would not be invalid if the Crown had 
adduced evidence of possession as well as evidence 
from which it could be inferred beyond a reason¬ 
able doubt that the possession was for the purpose 
of trafficking. If this were done, there would be a 
sufficient rational connection between the fact of 
possession and the presumed fact of trafficking. 

(b) Ontario Court of Appeal ( R. v. Oakes (1983), 
145 D.L.R. (3d) 123) 

Martin J.A., writing for a unanimous court, 
dismissed the appeal and held the reverse onus 
provision in s. 8 of the Narcotic Control Act 
unconstitutional. 

Martin J.A. stated that, as a general rule, a 
reverse onus clause which places a burden on the 


A la suite de cette conclusion, M. Oakes a 
presente une requete en contestation de la consti- 
tutionnalite de Part. 8 de la Loi sur les stupefiants, 
qui, selon lui, impose a un accuse l’obligation de 
a prouver qu’il n’etait pas en possession d’un stupe- 
fiant pour en faire le trafic et constitue de ce fait 
une violation de la presomption d’innocence enon- 
cee a l’al. lit/) de la Charte. 

b III 

T • O 

Les jugements o 

a) Cour provinciale de POntario {R. v. Oakes 

(1982), 38 O.R. (2d) 598) 

c _i 

Au proces, le juge Walker de la Cour proving 

ciale a emprunte les termes utilises par le juge en 
chef Laskin dans l’arret R. c. Shelley, [1981] 2 
R.C.S. 196, a la p. 202, et a conclu qu’il n’y avail 
aucun lien rationnel ou necessaire entre le fait 
prouve, c.-a-d. la possession du stupefiant, et la 
conclusion qu’on lui demandait de tirer, savoir 
qu’il s’agissait d’une possession a des fins de trafic. 
e Le juge Walker a conclu que, dans la mesure ou 
Part. 8 de la Loi sur les stupefiants requiert cette 
presomption et la declaration de culpabilite qui en 
resulte, il va a Pencontre de la presomption d’inno¬ 
cence enoncee a Pal. 11 d) de la Charte et est en 
/ consequence inoperant. 

Le juge Walker a ajoute que l’inversion de la 
charge de la preuve effectuee par Part. 8 n’aurait 
pas ete entachee d’invalidite si le ministere public 
g avait produit une preuve de possession ainsi que 
des elements de preuve permettant de conclure 
hors de tout doute raisonnable qu’il s’agissait d’une 
possession a des fins de trafic. Si cela etait fait, il y 
aurait un lien rationnel suffisant entre le fait de la 
h possession et le fait presume, c.-a-d. le trafic. 

b) Cour d’appel de POntario ( R. v. Oakes 
(1983), 145 D.L.R. (3d) 123) 

La Cour d’appel, s’exprimant par l’intermediaire 
du juge Martin, a rejete a l’unanimite l’appel et 
declare inconstitutionnelle la disposition de Part. 8 
de la Loi sur les stupefiants portant inversion de la 
charge de la preuve. 

J Le juge Martin a affirme qu’en regie generate 
une disposition qui inverse la charge de la preuve 
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accused to disprove on a balance of probabilities 
an essential element of an offence contravenes the 
right to be presumed innocent. Nevertheless, he 
held that some reverse onus provisions may be 
constitutionally valid provided they constitute 
reasonable limitations on the right to be presumed 
innocent and are demonstrably justified in a free 
and democratic society. 


To determine whether a particular reverse onus 
provision is legitimate, Martin J.A. outlined a 
two-pronged inquiry. First, it is necessary to pass a 
threshold test which he explained as follows, at 
p. 146: 


The threshold question in determining the legitimacy 
of a particular reverse onus provision is whether the 
reverse onus clause is justifiable in the sense that it is 
reasonable for Parliament to place the burden of proof 
on the accused in relation to an ingredient of the offence 
in question. In determining the threshold question con¬ 
sideration should be given to a number of factors, 
including such factors as: (a) the magnitude of the evil 
sought to be suppressed, which may be measured by the 
gravity of the harm resulting from the offence or by the 
frequency of the occurrence of the offence or by both 
criteria; (b) the difficulty of the prosecution making 
proof of the presumed fact, and (c) the relative ease 
with which the accused may prove or disprove the 
presumed fact. Manifestly, a reverse onus provision 
placing the burden of proof on the accused with respect 
to a fact which it is not rationally open to him to prove 
or disprove cannot be justified. 

If the reverse onus provision meets these cri¬ 
teria, due regard having been given to Parliament’s 
assessment of the need for the provision, a second 
test must then be satisfied. This second test was 
described by Martin J.A. as the “rational connec¬ 
tion test”. According to it, to be reasonable, the 
proven fact (e.g., possession) must rationally tend 
to prove the presumed fact (e.g., an intention to 
traffic). In other words, the proven fact must raise 
a probability that the presumed fact exists. 


de maniere a obliger l’accuse a prouver selon la 
preponderance des probabilites l’inexistence d’un 
element essentiel d’une infraction contrevient au 
droit d’etre presume innocent. Neanmoins, il a 
a conclu que certaines dispositions portant inversion 
de la charge de la preuve peuvent etre constitution- 
nelles pour peu qu’elles constituent des restrictions 
raisonnables au droit d’etre presume innocent et 
que la justification de ces restrictions puisse se 
b demontrer dans le cadre d’une societe libre et 
democratique. 

co 

Le juge Martin a enonce une question a deufc 
volets qu’il faut se poser pour determiner si, dans 
c un cas donne, une disposition portant inversion dqJ 
la charge de la preuve est legitime. Ainsi, il faug 
d’abord satisfaire a un critere preliminaire que lfo 
juge Martin explique de la fa?on suivante a la 

* P- 146: 

[traduction] Pour decider de la legitimite d’une 
disposition particuliere portant inversion de la charge de 
la preuve, il faut d’abord et avant tout se demander si 
cette disposition est justifiable en ce sens qu’il est raison- 
e nable que le legislateur impose a l’accuse la charge de la 
preuve relativement a un element de l’infraction en 
cause. Pour repondre a cette question preliminaire il 
faut prendre en consideration un certain nombre de 
facteurs dont: a) l’ampleur du mal a reprimer, qui peut 
r etre mesuree par la gravite du prejudice resultant de 
l’infraction ou par la frequence de la perpetration de 
l’infraction, ou par les deux criteres, b) la difficulty que 
peut eprouver la poursuite a etablir le fait presume, et c) 
la facilite relative avec laquelle l’accuse pourra prouver 
l’existence ou l’inexistence du fait presume. Manifeste- 
8 ment, une disposition imposant a l’accuse la charge de la 
preuve a l’egard d’un fait dont, logiquement, il n’est pas 
a meme de prouver [’existence ou l’inexistence n’est 
guere justifiable. 

h Si, apres qu’on a dument tenu compte de la 
determination par le legislateur de la necessity 
d’une telle disposition, la disposition portant inver¬ 
sion de la charge de la preuve repond a ces crite¬ 
res, elle doit alors satisfaire a un autre. Il s’agit de 
' ce que le juge Martin a decrit comme le [traduc¬ 
tion] «critere du lien rationnel*. Suivant ce cri¬ 
tere, pour etre raisonnable, le fait prouve (par ex., 
la possession) doit logiquement tendre a etablir le 
j fait presume (par ex., l’intention de faire le trafic). 
En d’autres termes, le fait prouve doit soulever la 
probability de l’existence du fait presume. 
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In considering s. 8 of the Narcotic Control Act, 
Martin J.A. focused primarily on the second test 
at p, 147: 

I have reached the conclusion that s. 8 of the Narcotic 
Control Act is constitutionally invalid because of the 
lack of a rational connection between the proved fact 
(possession) and the presumed fact (an intention to 
traffic) .... Mere possession of a small quantity of a 
narcotic drug does not support an inference of possession 
for the purpose of trafficking or even tend to prove an 
intent to traffic. Moreover, upon proof of possession, s. 8 
casts upon the accused the burden of disproving not 
some formal element of the offence but the burden of 
disproving the very essence of the offence. 

Martin J.A. added that it is not for courts to 
attempt to rewrite s. 8 by applying it on a case by 
case basis. Furthermore, where a rational connec¬ 
tion does exist between possession and the pre¬ 
sumed intention to traffic, such as “where the 
possession of a narcotic drug is of such a nature as 
to be indicative of trafficking, the common sense 
of a jury can ordinarily be relied upon to arrive at 
a proper conclusion”. There would not, therefore, 
be any need for a statutory presumption. 


Dans son analyse de l’art. 8 de la Loi sur les 
stupefiants, le juge Martin s’est arrete principale- 
ment au second critere a la p. 147: 

[traduction] J’en suis venu a la conclusion que 
“ Part. 8 de la Loi sur les stupefiants est inconstitutionnel 
en raison de Pabsence d’un lien rationnel entre le fait 
prouve (la possession) et le fait presume (1’intention de 
faire le trafic) ... La simple possession d’une faible 
quantite d’un stupefiant ne permet pas de conclure a la 
h possession a des fins de trafic ou encore ne tend mem.e- 
pas a prouver une intention de se livrer au trafic. En 
outre, du moment que la possession est prouvee, Part. ® 
impose a Paccuse la charge de prouver l’inexistence nc®> 
pas de quelque element formel de l’infraction mais dE 
e l’essence meme de celle-ci. 

to 

Le juge Martin ajoute qu’il n’appartient pas aux 
tribunaux d’essayer de reformuler Part. 8 en l’ajg 
pliquant cas par cas. De plus, lorsqu’il existe uir 
d lien rationnel entre la possession et Pintention 
presumee de faire le trafic, comme [traduction] 
«dans le cas ou la possession d’un stupefiant est de 
nature a constituer une indication du trafic de 
celui-ci, on peut ordinairement compter sur le bon 
sens du jury pour que celui-ci tire la bonne conclu¬ 
sion*. Aucune presomption legale ne serait alors 
necessaire. 


One final note should be made regarding Martin f 
J.A.’s judgment. In assessing whether or not s. 8 
was a reasonable limitation on the constitutional 
protection of the presumption of innocence, 
Martin J.A. combined the analysis of s. 1 1(d) with 
s. 1. He held that the requirements of s. 1, that a 
limitation be reasonable and demonstrably justi¬ 
fied in a free and democratic society, provided the 
standard for interpreting the phrase “according to 
law” in s. 11 (rf). 


Line derniere observation s’impose relativement 
aux motifs du juge Martin. Dans son etude de la 
question de savoir si Part. 8 constitue une restric¬ 
tion raisonnable de la protection constitutionnelle 
accordee a la prdsomption d’innocence, le juge 
g Martin a rapproche Pal. 1 Id) de Particle premier. 
II a conclu que l’exigence de Particle premier 
qu’une restriction soit raisonnable et que sa justifi¬ 
cation puisse se demontrer dans le cadre d’une 
societe libre et democratique constitue la norme 
* applicable a Interpretation de Pexpression «con- 
formement a la loi» que Pon trouve a Pal. 11 d). 


IV 



The Issues 1 

The constitutional question in this appeal is 
stated as follows: 

Is s. 8 of the Narcotic Control Act inconsistent with s. j 
11 (cl) of the Canadian Charter of Rights and Freedoms 
and thus of no force and effect? 


IV 


Les questions en litige 

La question constitutionnelle formulee dans le 
present pourvoi est la suivante: 

L’article 8 de la Loi sur les stupefiants est-il incompati¬ 
ble avec Pal. 11 d) de la Charte canadienne des droits et 
libertes et, par consequent, inoperant? 
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Two specific questions are raised by this general 
question: (1) does s. 8 of the Narcotic Control Act 
violate s. 11 ( d ) of the Charter, and, (2) if it does, 
is s. 8 a reasonable limit prescribed by law as can 
be demonstrably justified in a free and democratic 
society for the purpose of s. 1 of the Charter ? If 
the answer to (1) is affirmative and the answer to 
(2) negative, then the constitutional question must 
be answered in the affirmative. 


V 

Does s. 8 of the Narcotic Control Act Violate 
s. 11 ( d ) of the Charter ? 


a 


b 


Cette question generate souleve deux questions 
precises: (1) l’article 8 de la Loi sur les stupefiants 
contrevient-il a l’al. lid) de la Charted et (2) dans 
l’affirmative, l’art. 8 constitue-t-il une limite rai- 
sonnable imposee par une regie de droit et dont la 
justification puisse se demontrer dans le cadre 
d’une societe fibre et democratique, au sens de 
l’art. 1 de la Charted Dans l’hypothese d’une 
reponse affirmative a la premiere question et d’une 
reponse negative a la seconde, la question constitu- 
tionnelle doit alors recevoir une reponse affirma¬ 
tive. 


V 

L’article 8 de la Loi sur les stupefiants contre¬ 

vient-il a Tal. 1 Id) de la Chartel 


(a) The Meaning of s. 8 

d 

Before examining the presumption of innocence 
contained in s. 11(d) of the Charter, it is necessary 
to clarify the meaning of s. 8 of the Narcotic 
Control Act. The procedural steps contemplated 
by s. 8 were clearly outlined by Branca J.A. in R. e 
v. Babcock and Auld, [1967] 2 C.C.C. 235 
(B.C.C.A.), at p. 247: 

(A) The accused is charged with possession of a 
forbidden drug for the purpose of trafficking. 

(B) The trial of the accused on this charge then 
proceeds as if it was a prosecution against the accused 
on a simple charge of possession of the forbidden drug 

(C) When the Crown has adduced its evidence on the 8 
basis that the charge was a prosecution for simple 
possession, the accused is then given the statutory right 

or opportunity of making a full answer and defence to . 
the charge of simple possession .... 

L 

(D) When this has been done the Court must make a 
finding as to whether the accused was in possession of 
narcotics contrary to s. 3 of the new Act. (Unlawful 
possession of a forbidden narcotic drug). 

(E) Assuming that the Court so finds, it is then that ■ 
an onus is placed upon the accused in the sense that an 
opportunity must be given to the accused of establishing 
that he was not in possession of a narcotic for the 
purpose of trafficking. 

(F) When the accused has been given this opportunity j 
the prosecutor may then establish that the possession-of 
the accused was for the purpose of trafficking .... 


a) Le sens de l’art. 8 

Avant d’examiner la presomption d’innocence 
enoncee a 1’al. lit/) de la Charte, il est necessaire 
de preciser le sens de l’art. 8 de la Loi sur les 
stupefiants. Dans 1’arret R. v. Babcock and Auld, 
[1967] 2 C.C.C. 235 (C.A.C.-B.), a la p. 247, le 
juge Branca expose clairement les etapes de la 
procedure prevue par l’art. 8: 

[traduction] A) L’accuse est inculpe de possession 
d’un stupefiant prohibe en vue d’en faire le trafic. 

B) Le proces de l’accuse relativement a cette accusa¬ 
tion est alors instruit comme s’il s’agissait d’une pour- 
suite relativement a une simple accusation de possession 
du stupefiant prohibe . . . 

C) Lorsque le ministere public a administre sa preuve 
comme s’il s’agissait d’une poursuite pour simple posses¬ 
sion, la loi accorde a l’accuse le droit ou la possibilite de 
presenter une defense complete relativement a l’accusa- 
tion de simple possession ... 

D) Ceci fait, la cour doit statuer sur la question de 
savoir si l’accuse etait en possession d’un stupefiant 
contrairement a l’art. 3 de la nouvelle Loi. (Possession 
d’un stupefiant prohibe), 

E) Si la cour conclut a la possession, c’est alors a ce 
moment que la charge de la preuve est imposee a 
l’accuse en ce sens qu’on doit lui fournir l’occasion de 
demontrer qu’il n’etait pas en possession du stupefiant 
pour en faire le trafic. 

F) Quand l’accuse a eu cette possibilite, la poursuite 
peut alors tenter d’etablir que l’accuse etait en posses¬ 
sion du stupefiant pour en faire le trafic .. . 
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(G) It is then that the Court must find whether or not 
the accused has discharged the onus placed upon him 
under and by the said section. 

(H) If the Court so finds, the accused must be 
acquitted of the offence as charged, namely, possession 
for the purpose of trafficking, but in that event the 
accused must be convicted of the simple charge of 
unlawful possession of a forbidden narcotic .... 

(I) If the accused does not so establish he must then 
be convicted of the full offence as charged. 

Mr. Justice Branca then added at pp. 247-48: 

It is quite clear to me that under s. 8 of the new Act 
the trial must be divided into two phases. In the first 
phase the sole issue to be determined is whether or not 
the accused is guilty of simple possession of a narcotic. 
This issue is to be determined upon evidence relevant 
only to the issue of possession. In the second phase the 
question to be resolved is whether or not the possession 
charged is for the purpose of trafficking. 

Against the backdrop of these procedural steps, 
we must consider the nature of the statutory pre¬ 
sumption contained in s, 8 and the type of burden 
it places on an accused. The relevant portions of 
s. 8 read: 

8. . . . if the court finds that the accused was in 
possession of the narcotic ... he shall be given an 
opportunity of establishing that he was not in possession 
of the narcotic for the purpose of trafficking ... if the 
accused fails to establish that he was not in possession of 
the narcotic for the purpose of trafficking, he shall be 
convicted of the offence as charged .... 

In determining the meaning of these words, it is 
helpful to consider in a general sense the nature of 
presumptions. Presumptions can be classified into 
two general categories: presumptions without basic 
facts and presumptions with basic facts. A pre¬ 
sumption without a basic fact is simply a conclu¬ 
sion which is to be drawn until the contrary is 
proved. A presumption with a basic fact entails a 
conclusion to be drawn upon proof of the basic fact 
(see Cross on Evidence, 5th ed., at pp. 122-23). 


Basic fact presumptions can be further catego¬ 
rized into permissive and mandatory presumptions. 


G) C’est alors que la cour doit decider si Faccuse s’est 
acquitte de Fobligation que Iui impose ledit article. 

H) Si la cour conclut par l’affirmative, Faccuse doit 
a etre acquitte de Finfraction imputee, savoir la possession 

en vue de faire le trafic, mais, dans ce cas-la, il doit etre 
declare coupable de Finfraction de simple possession 
d’un stupefiant prohibe ... 

I) Si Faccuse ne reussit pas a demontrer qu’il n’etait 

* pas en possession du stupefiant pour en faire le trafic, iU, 
doit alors etre reconnu coupable de Finfraction impure. 

co 

Le juge Branca ajoute ensuite, aux pp. 247 et 248:^ 

[traduction] II est tres clair dans mon esprit que 
c Fart. 8 de la nouvelle Loi exige un proces en deu;^ 
etapes. A la premiere etape, la seule question qu’il fautro 
resoudre est de savoir si Faccuse est coupable de simple 
possession d’un stupefiant. Cette question doit etre trang 
chee en fonction des elements de preuve qui se rappor-i- 
“ tent uniquement a la possession. A la seconde etape, la 
question a trancher est de savoir si la possession imputee 
etait pour des fins de trafic. 

Compte tenu de ces etapes de la procedure, nous 
e devons etudier la nature de la presomption legale 
etablie par l’art. 8 ainsi que le genre de charge 
qu’elle impose a un accuse. Voici les parties perti- 
nentes de Tart. 8: 

, 8. ... si elle [la cour] constate qu’il etait en possession 

du stupefiant . .. il doit etre fourni a Faccuse une 
occasion de demontrer qu’il n’etait pas en possession du 
stupefiant pour en faire le trafic ... si Faccuse ne 
demontre pas qu’il n’etait pas en possession du stupe¬ 
fiant pour en faire le trafic, il doit etre declare coupable 
s de Finfraction dont fait mention Facte d’accusation . . . 

Pour determiner le sens de ces mots, il est utile 
de proceder a un examen general de la nature des 
presomptions. Les presomptions peuvent etre ran- 
h gees dans deux categories generates: les presomp¬ 
tions non fondees sur des faits etablis et les pre¬ 
somptions fondees sur des faits etablis. Une 
presomption non fondee sur un fait etabli est sim- 
. plement une conclusion qui doit etre tiree tant 
qu’on n’a pas prouve le contraire. Une presomption 
fondee sur un fait etabli consiste en une conclusion 
qui repose sur la preuve de ce fait (voir Cross on 
Evidence, 5th ed., aux pp. 122 et 123). 

J Quant aux presomptions fondees sur des faits 
etablis, elles peuvent cr6er une faculte ou etre 
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A permissive presumption leaves it optional as to 
whether the inference of the presumed fact is 
drawn following proof of the basic fact. A manda¬ 
tory presumption requires that the inference be 
made. 

Presumptions may also be either rebuttable or 
irrebuttable. If a presumption is rebuttable, there 
are three potential ways the presumed fact can be 
rebutted. First, the accused may be required 
merely to raise a reasonable doubt as to its exist¬ 
ence. Secondly, the accused may have an evidenti¬ 
ary burden to adduce sufficient evidence to bring 
into question the truth of the presumed fact. 
Thirdly, the accused may have a legal or persua¬ 
sive burden to prove on a balance of probabilities 
the non-existence of the presumed fact. 

Finally, presumptions are often referred to as 
either presumptions of law or presumptions of fact. 
The latter entail “frequently recurring examples of 
circumstantial evidence” (Cross on Evidence, 
supra, at p. 124) while the former involve actual 
legal rules. 

To return to s. 8 of the Narcotic Control Act , it 
is my view that, upon a finding beyond a reason¬ 
able doubt of possession of a narcotic, the accused 
has the legal burden of proving on a balance of 
probabilities that he or she was not in possession of 
the narcotic for the purpose of trafficking. Once 
the basic fact of possession is proven, a mandatory 
presumption of law’ arises against the accused that 
he or she had the intention to traffic. Moreover, 
the accused will be found guilty of the offence of 
trafficking unless he or she can rebut this pre¬ 
sumption on a balance of probabilities. This inter¬ 
pretation of s. 8 is supported by the courts in a 
number of jurisdictions: R. v. Carroll (1983), 147 
D.L.R. (3d) 92 (P.E.I.S.C. in banco)-, R. v. Cook 
(1983), 4 C.C.C. (3d) 419 (N.S.C.A.); R. v. 
O’Day (1983), 5 C.C.C. (3d) 227 (N.B.C.A.); R. 
v. Landry (1983), 7 C.C.C. (3d) 555 (Que. C.A.); 
R. v. Stanger (1983), 7 C.C.C. (3d) 337 (Alta. 
C.A.) 

In some decisions it has been held that s. 8 of 
the Narcotic Control Act is constitutional because 


imperatives. Dans le cas d’une presomption creant 
une faculte, des lors qu’il y a un fait etabli, on est 
libre d’en deduire ou ne pas en deduire le fait 
presume. Si, par contre, il s’agit d’une presomption 
a imperative, cette deduction est obligatoire. 

Une presomption peut aussi etre refutable ou 
irrefutable. Si elle est refutable, il y a trois moyens 
possibles de combattre le fait presume. Premiere- 
* ment, Faccuse pourra avoir simplement i susciter^ 
un doute raisonnable quant a l’existence de ce fait.C 
Deuxiemement, il pourra avoir la charge de pro-co 
duire une preuve suffisante pour mettre en douteco 
Fexactitude du fait presume. Troisiemement, il= 
pourra avoir a s’acquitter d’une charge ultime ou ^ 
d’une charge de persuasion qui l’oblige a prouver^ 
selon la preponderance des probabilites l’inexis-co 
tence du fait presume. 

d Enfin, les presomptions sont souvent decrites 
comme etant soit des presomptions de droit, soit 
des presomptions de fait. Ces dernieres comportent 
des [traduction] «exemples frequents de preuve 
e indirccte® (Cross on Evidence, precite, a la p. 124), 
alors que les premieres comportent des regies de 
droit expresses. 

Revenons a Fart. 8 de la Loi sur les stupefiants. 
f Selon moi, des qu’on conclut hors de tout doute 
raisonnable que Faccuse etait en possession d’un 
stupefiant, celui-ci a la charge ultime de prouver 
selon la preponderance des probabilites qu’il 
n’etait pas en possession de ce stupefiant pour en 
g faire le trafic. Une fois prouvee, la possession fait 
naitre a l’encontre de Faccuse la presomption de 
droit imperative qu’il avait Fintention de se livrer 
au trafic. De plus, Faccuse sera reconnu coupable 
de Finfraction de trafic, a moins qu’il ne puisse, 
h par une preuve selon la preponderance des proba¬ 
bilites, refuter cette presomption. Les cours de 
plusieurs ressorts ont appuye cette interpretation 
de Fart. 8: R. v. Carroll (1983), 147 D.L.R. (3d) 
l 92 (C.S.L-P.-E. in banco); R. v. Cook (1983), 4 
C.C.C. (3d) 419 (C.A.N.-E.); R. v. O’Day (1983), 

5 C.C.C. (3d) 227 (C.A.N.-B.); R. v. Landry, 
(1983) 7 C.C.C. (3d) 555 (C.A. Que.); R. v. 
Stanger (1983), 7 C.C.C. (3d) 337 (C.A. Alb.) 

Dans certaines decisions, on a conclu a la consti- 
tutionnalite de Fart. 8 de la Loi sur les stupefiants 
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it places only an evidentiary burden rather than a 
legal burden on the accused. The ultimate legal 
burden to prove guilt beyond a reasonable doubt 
remains with the Crown and the presumption of 
innocence is not offended. ( R. v. Therrien (1982), 
67 C.C.C. (2d) 31 (Ont. Co. Ct.); R. v. Fraser 
(1982), 138 D.L.R. (3d) 488 (Sask. Q.B.); R. v. 
Kupczyniski, (June 23, 1982, unreported, Ont. Co. 
Ct.)) 


This same approach was relied on in R. v. 
Sharpe (1961), 131 C.C.C. 75 (Ont. C.A.), a 
Canadian Bill of Rights decision on the presump¬ 
tion of innocence. In that case, a provision in the 
Opium and Narcotic Drug Act, R.S.C. 1952, c. 
201, similar to s. 8 of the Narcotic Control Act, 
was interpreted as shifting merely the secondary 
burden of adducing evidence onto the accused. The 
primary onus remained with the Crown. In R. v. 
Silk, [1970] 3 C.C.C. (2d) 1 (B.C.C.A.), the 
British Columbia Court of Appeal held that s. 2(f) 
of the Canadian Bill of Rights had not been 
infringed because s. 33 of the Food and Drugs Act, 
(now R.S.C. 1970, c. F-27, s. 35) required only 
that an accused raise a reasonable doubt that the 
purpose of his or her possession was trafficking. 
This decision, however, was not followed in R. v. 
Appleby, [1972] S.C.R. 303, nor in R. v, Erdman 
(1971), 24 C.R.N.S. 216 (B.C.C.A.) 


Those decisions which have held that only the 
secondary or evidentiary burden shifts are not 
persuasive with respect to the Narcotic Control 
Act. As Ritchie J. found in R. v. Appleby, supra, 
(though addressing a different statutory provision) 
the phrase “to establish” is the equivalent of “to 
prove”. The legislature, by using the word “estab¬ 
lish” in s. 8 of the Narcotic Control Act, intended 
to impose a legal burden on the accused. This is 
most apparent in the words “if the accused fails to 
establish that he was not in possession of the 


parce qu’il impose a l’accuse une simple charge de 
presentation plutot qu’une charge ultime. Le 
ministere public a toujours la charge ultime de 
prouver la culpabilite hors de tout doute raisonna- 
a ble et il n’y a aucune atteinte a la presomption 
d’innocence. (R. v. Therrien (1982), 67 C.C.C. 
(2d) 31 (C. de comte Ont.); R. v. Fraser (1982), 
138 D.L.R. (3d) 488 (B.R. Sask.); R. v. Kupczy¬ 
niski (decision inedite en date du 23 juin 1982, 
b C. de comt6 Ont.)) 

O 

CO 

Ce meme point de vue a ete invoque dans Tarre^ 
R. v. Sharpe (1961), 131 C.C.C. 75 (C.A. Ont.)£ 
c ou il etait question de la presomption d’innocencep 
mais dans le contexte de la Declaration canadienneo 
des droits. Suivant Interpretation qu’on a donnee 
dans cette affaire a une disposition de la Loi suf® 
l’opium et les drogues narcotiques, S.R.C. 1952?“ 
d chap. 201, cette disposition, qui etait semblable a 
l’art. 8 de la Loi sur les stupefiants, ne reportait 
sur l’accuse que la charge secondaire de produire 
des elements de preuve. Quant a la charge princi- 
e pale, elle continuait d’incomber au ministere 
public. Dans l’arret R. v. Silk, [1970] 3 C.C.C. 
(2d) 1 (C.A.C.-B.), la Cour d’appel de la 
Colombie-Britannique a conclu qu’il n’y avait pas 
eu violation de l’al. If) de la Declaration cana- 
f dienne des droits parce que l’art. 33 de la Loi des 
aliments et drogues (l’actuel S.R.C. 1970, chap. 
F-27, art. 35) exigeait simplement d’un accuse 
qu’il fasse naitre un doute raisonnable sur la ques¬ 
tion de savoir s’il s’agissait d’une possession a des 
8 fins de trafic. Toutefois, cet arret n’a ete suivi ni 
dans l’arret R. c. Appleby, [1972] R.C.S. 303, ni 
dans l’arret R. v. Erdman (1971), 24 C.R.N.S. 
216 (C.A.C.-B.) 

A 

Les decisions etablissant que seule la charge 
secondaire ou la charge de presentation est depla- 
cee n’ont aucune force persuasive pour ce qui est 
de la Loi sur les stupefiants. Comme l’a conclu le 
1 juge Ritchie dans l’arret R. c. Appleby, precite, 
(quoique relativement a une disposition legislative 
differente), le terme «etablir» equivaut a «prouver». 
En employant le mot «demontrer» a l’art. 8 de la 
. Loi sur les stupefiants, le legislateur a voulu impo- 
ser a l’accuse une charge ultime. C’est ce qui 
ressort on ne peut plus clairement de la phrase 
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narcotic for the purpose of trafficking, he shall be 
convicted of the offence as charged”. 


In the Appleby case, Ritchie J. also held that 
the accused is required to disprove the presumed 
fact according to the civil standard of proof, on a 
balance of probabilities. He rejected the criminal * 
standard of beyond a reasonable doubt, relying, 
inter alia, upon the following passage from the 
House of Lords’ decision in Public Prosecutor v. 
Yuvaraj, [1970] 2 W.L.R. 226, at p. 232: 


Generally speaking, no onus lies upon a defendant in 
criminal proceedings to prove or disprove any fact: it is 
sufficient for his acquittal if any of the facts which, if d 
they existed, would constitute the offence with which he 
is charged are “not proved”. But exceptionally, as in the 
present case, an enactment creating an offence expressly 
provides that if other facts are proved, a particular fact, 
the existence of which is a necessary factual ingredient « 
of the offence, shall be presumed or deemed to exist 
“unless the contrary is proved”. In such a case the 
consequence of finding that that particular fact is “dis¬ 
proved” will be an acquittal, whereas the absence of 
such a finding will have the consequence of a conviction. / 
Where this is the consequence of a fact’s being “dis¬ 
proved” there can be no grounds in public policy for 
requiring that exceptional degree of certainty as 
excludes all reasonable doubt that that fact does not 
exist. In their Lordships’ opinion the general rule applies g 
in such a case and it is sufficient if the court considers 
that upon the evidence before it it is more likely than not 
that the fact does not exist. The test is the same as that. 
applied in civil proceedings: the balance of probabilities. 


I conclude that s. 8 of the Narcotic Control Act 
contains a reverse onus provision imposing a legal 
burden on an accused to prove on a balance of 
probabilities that he or she was not in possession of ' 
a narcotic for the purpose of trafficking. It is 
therefore necessary to determine whether s. 8 of 
the Narcotic Control Act offends the right to be 
“presumed innocent until proven guilty” as guar- j 
anteed by s. 1 1(d) of the Charter. 


suivante: «si l’accuse ne demontre pas qu’il n’etait 
pas en possession du stupefiant pour en faire le 
trafic, il doit etre declare coupable de l’infraction 
dont fait mention l’acte d’accusation*. 

Dans l’arret Appleby, le juge Ritchie a conclu 
en outre que l’accuse doit prouver l’inexistence du 
fait presume selon la norme de preuve en matiere 
civile, savoir celle de la preponderance des proba-^ 
bilites. II a rejete la norme d’une preuve hors de 
tout doute raisonnable applicable en matiere cri-w 
minelle, en se fondant notamment sur le passag^ 
suivant tire de 1’arret de la Chambre des lordfc 
Public Prosecutor v. Yuvaraj, [1970] 2 W.L.R.c 
226, a la p. 232: g 

CD 

00 

[traduction] En regie generale, dans des procedu-a> 
res criminelles, le defendeur n’a pas a prouver ou a 
refuter quelque fait que ce soit: pour qu'il soit acquitte, 
il suffit que l’un des faits qui, s’il existait, constituerait 
l’infraction dont il est accuse, «ne soit pas prouve*. Mais 
il arrive exceptionnellement, comme en l’espece, que la 
loi creant une infraction prevoie expressement que si 
d’autres faits sont prouves, un fait precis, dont l’exis- 
tence constitue un element essentiel de l’infraction, sera 
presume ou repute exister «a moins que le contraire ne 
soit prouve*. En pareil cas, la conclusion que ce fait 
precis est «refute» entralne un acquittement, alors que 
I’absence d’une telle conclusion entralne une declaration 
de culpabilite. Lorsque c’est la le resultat de la ((refuta¬ 
tion* d’un fait, il ne peut y avoir, dans l’interet public, de 
motif d’exiger un degre exceptionnel de certitude tel 
qu’il leve tout doute raisonnable que ce fait n’existe pas. 

A notre avis, en pareil cas, la regie generale s’applique et 
il suffit que la cour considere, compte tenu de la preuve 
a sa disposition, que le fait n’existe probablement pas. 
Le critere est le meme que celui qui s’applique dans les 
procedures civiles: celui de la preponderance des 
probabilites. 

Je conclus que l’art. 8 de la Loi sur les stupe- 
fiants contient une disposition qui inverse la 
charge de la preuve en imposant a l’accuse la 
charge ultime de prouver selon la preponderance 
des probabilites qu’il n’etait pas en possession d’un 
stupefiant pour en faire le trafic. Il est done neces- 
saire d’etablir si l’art. 8 de la Loi sur les stupe- 
fiants porte atteinte au droit d’un inculpe d’etre 
«presume innocent tant qu’il n’est pas declare cou¬ 
pable*, garanti par l’al. 11 d) de la Charte. 
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(b) The Presumption of Innocence and s. ll(t/) of 

the Charter 

Section 11 (d) of the Charter constitutionally 
entrenches the presumption of innocence as part of 
the supreme law of Canada. For ease of reference, 
I set out this provision again: 

11 . Any person charged with an offence has the right 

(i d) to be presumed innocent until proven guilty 

according to law in a fair and public hearing by an 

independent and impartial tribunal. 

To interpret the meaning of s. 11 (c/), it is impor¬ 
tant to adopt a purposive approach. As this Court 
stated in R. v. Big M Drug Mart Ltd., [1985] 1 
S.C.R. 295, at p. 344: 

The meaning of a right or freedom guaranteed by the 
Charter was to be ascertained by an analysis of the 
purpose of such a guarantee; it was to be understood, in 
other words, in the light of the interests it was meant to 
protect. 

In my view this analysis is to be undertaken, and the 
purpose of the right or freedom in question is to be 
sought by reference to the character and the larger 
objects of the Charter itself, to the language chosen to 
articulate the specific right or freedom, to the historical 
origins of the concepts enshrined, and where applicable, 
to the meaning and purpose of the other specific rights 
and freedoms .... 

To identify the underlying purpose of the Charter 
right in question, therefore, it is important to begin 
by understanding the cardinal values it embodies. 


The presumption of innocence is a hallowed 
principle lying at the very heart of criminal law. 
Although protected expressly in s. 11 {d) of the 
Charter , the presumption of innocence is referable 
and integral to the general protection of life, liber¬ 
ty and security of the person contained in s. 7 of 
the Charter (see Re B.C. Motor Vehicle Act , 
[1985] 2 S.C.R. 486, per Lamer J.) The presump¬ 
tion of innocence protects the fundamental liberty 
and human dignity of any and every person 
accused by the State of criminal conduct. An 
individual charged with a criminal offence faces 
grave social and personal consequences, including 
potential loss of physical liberty, subjection to 


b) La presomption d’innocence et l’al. lit/) de la 

Charte 

L’alinea 1 \d) de la Charte enchasse la presomp¬ 
tion d’innocence dans la Constitution qui est la loi 
supreme du Canada. Par souci de commodite, je 
reproduis de nouveau cette disposition: 

11 . Tout inculpe a le droit: 

b d) d’etre presume innocent tant qu’il n’est pas declarer- 
coupable, conformement a la loi, par un tribunal) 
independant et impartial a Tissue d’un proces publE£. 
et equitable; ^ 

c II importe dans Interpretation de l’al. lit/) dgf 
tenir compte de son objet. Comme Ta souligne 
cette Cour dans l’arret R. c. Big M Drug MaU> 

Ltd., [1985] 1 R.C.S. 295, a la p. 344: 

, . os 

Le sens d’un droit ou d’une liberte garantis par hr 
4 Charte doit etre verifie au moyen d’une analyse de 
T objet d’une telle garantie; en d’autres termes, ils doi- 
vent s’interpreter en fonction des interets qu’ils visent a 
proteger. 

A mon avis, il faut faire cette analyse et Tobjet du 
e droit ou de la liberte en question doit etre determine en 
fonction de la nature et des objectifs plus larges de la 
Charte elle-meme, des termes choisis pour enoncer ce 
droit ou cette liberte, des origines historiques des con¬ 
cepts enchasses et, s’il y a lieu, en fonction du sens et de 
/ Tobjet des autres libertes et droits particuliers . .. 

Par consequent, pour identifier Tobjet qui sous- 
tend le droit garanti par la Charte donl il est 
question en Tespece, il est important de commen- 
cer par comprendre les valeurs fondamentales 
inherentes a ce droit. 

La presomption d’innocence est un principe con- 
sacre qui se trouve au cceur meme du droit crimi- 
h nel. Bien qu’elle soit expressement garantie par 
l’al. lit/) de la Charte, la presomption d’innocence 
releve et fait partie integrante de la garantie gene- 
rale du droit a la vie, a la liberte et a la securite de 
. la personne, contenue a Tart. 7 de la Charte (voir 
Renvoi: Motor Vehicle Act de la C.-B., [1985] 2 
R.C.S. 486, le juge Lamer). La presomption d’in¬ 
nocence a pour effet de sauvegarder la liberte 
fondamentale et la dignite humaine de toute per- 
j sonne que l’Etat accuse d’une conduite criminelle. 
Un individu accuse d’avoir commis une infraction 
criminelle s’expose a de lourdes consequences 
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social stigma and ostracism from the community, 
as well as other social, psychological and economic 
harms. In light of the gravity of these conse¬ 
quences, the presumption of innocence is crucial. 
It ensures that until the State proves an accused’s 
guilt beyond all reasonable doubt, he or she is 
innocent. This is essential in a society committed 
to fairness and social justice. The presumption of 
innocence confirms our faith in humankind; it 
reflects our belief that individuals are decent and 
law-abiding members of the community until 
proven otherwise. 


The presumption of innocence has enjoyed long¬ 
standing recognition at common law. In the lead¬ 
ing case, Woolmington v. Director of Public Pros¬ 
ecutions, [1935] A.C. 462 (H.L.), Viscount 
Sankey wrote at pp. 481-82: 

Throughout the web of the English Criminal Law one 
golden thread is always to be seen, that it is the duty of 
the prosecution to prove the prisoner’s guilt subject to 
what I have already said as to the defence of insanity 
and subject also to any statutory exception. If, at the 
end of and on the whole of the case, there is a reasonable 
doubt, created by the evidence given by either the 
prosecution or the prisoner, as to whether the prisoner 
killed the deceased with a malicious intention, the pros¬ 
ecution has not made out the case and the prisoner is 
entitled to an acquittal. No matter what the charge or 
where the trial, the principle that the prosecution must 
prove the guilt of the prisoner is part of the common law 
of England and no attempt to whittle it down can be 
entertained. 

Subsequent Canadian cases have cited the 
Woolmington principle with approval (see, for 
example, Manchuk v. The King, [1938] S.C.R. 
341, at p. 349; R. v. City of Sault Ste. Marie , 
[1978] 2 S.C.R. 1299, at p. 1316). 

Further evidence of the widespread acceptance 
of the principle of the presumption of innocence is 
its inclusion in the major international human 
rights documents. Article 11(1) of the Universal 
Declaration of Human Rights, adopted December 
10, 1948 by the General Assembly of the United 
Nations, provides: 


sociales et personnelles, y compris la possibilite de 
privation de sa liberte physique, l’opprobre et l’os- 
tracisme de la collectivite, ainsi que d’autres preju¬ 
dices sociaux, psychologies et economiques. Vu 
“ la gravite de ces consequences, la presomption 
d’innocence revet une importance capitale. Elle 
garantit qu’un accuse est innocent tant que l’Etat 
n’a pas prouve sa culpabilite hors de tout doute 
raisonnable. Voila qui est essentiel dans une 
societe qui prone l’equite et la justice sociale. Lg' 
presomption d’innocence confirme notre foi eii> 
l’humanite; elle est l’expression de notre croyance- 
que, jusqu’a preuve contraire, les gens sont honne 

c tes et respectueux des lois. □ 

c 

CO 

La presomption d’innocence a depuis fort Ion§P 
temps droit de cite en common law. Dans l’arret 
principe Woolmington v. Director of Public Pros‘d 
d ecutions, [1935] A.C. 462 (H.L.), le vicomte 
Sankey ecrit aux pp. 481 et 482: 

[traduction] Dans toute la toile du droit criminel 
anglais se retrouve toujours un certain fil d’or, soit le 
devoir de la poursuite de prouver la culpabilite du 
prevenu, sous reserve de ce que j’ai deja dit a propos de 
la defense excipant de Talienation mentale et sous 
reserve, egalement, de toute exception creee par la loi. 
Si, a Tissue des debats, la preuve produite, soit par la 
poursuite, soit par le prevenu, fait naitre un doute 
f raisonnable quant a savoir si ce dernier a tue la victime 
avec premeditation, la poursuite a echoue et le prevenu a 
droit a un acquittement. Peu importe la nature de 
Taccusation ou le lieu du proces, le principe obligeant la 
poursuite a prouver la culpabilite du prevenu est consa- 
8 ere dans la common law d’Angleterre et toute tentative 
d’y porter atteinte doit etre repoussee. 

Le principe pose dans 1’arret Woolmington a par la 
suite ete cite et approuve dans des arrets canadiens 
h (voir, par exemple, Manchuk v. The King, [1938] 
R.C.S. 341, a la p. 349; R. c. Ville de Sault 
Ste-Marie, [1978] 2 R.C.S. 1299, a la p. 1316). 

L’acceptation generale du principe de la pre- 
1 somption d’innocence ressort en outre de son inclu¬ 
sion dans les plus importants documents interna- 
tionaux relatifs aux droits de la personne. Le 
paragraphe 11 (I) de la Declaration universelle des 
j droits de I’homme, adoptee le 10 decembre 1948 
par l’Assemblee generale des Nations Unies, 
dispose: 



[1986] 1 R.C.S. 


r. c. oakes Le Juge en Chef 


121 


Article 11 

1. Everyone charged with a penal offence has the right 
to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defence. 

In the International Covenant on Civil and Politi¬ 
cal Rights , 1966, art. 14(2) states: 

Article 14 

2. Everyone charged with a criminal offence shall have 
the right to be presumed innocent until proved guilty 
according to law. 

Canada acceded to this Covenant, and the Option¬ 
al Protocol which sets up machinery for imple¬ 
menting the Covenant, on May 19, 1976. Both 
came into effect on August 19, 1976. 

In light of the above, the right to be presumed 
innocent until proven guilty requires that s. 11 (d) 
have, at a minimum, the following content. First, 
an individual must be proven guilty beyond a 
reasonable doubt. Second, it is the State w'hich 
must bear the burden of proof. As Lamer J. stated 
in Dubois v. The Queen, [1985] 2 S.C.R. 350, at 
p. 357: 

Section 1 l(rf) imposes upon the Crown the burden of 
proving the accused’s guilt beyond a reasonable doubt as 
well as that of making out the case against the accused 
before he or she need respond, either by testifying or 
calling other evidence. 

Third, criminal prosecutions must be carried out in 
accordance with lawful procedures and fairness. 
The latter part of s. ll(r/), which requires the 
proof of guilt “according to law in a fair and 
public hearing by an independent and impartial 
tribunal”, underlines the importance of this proce¬ 
dural requirement. 

(c) Authorities on Reverse Onus Provisions and 

the Presumption of Innocence 

Having considered the general meaning of the 
presumption of innocence, it is now, 1 think, desir¬ 
able to review briefly the authorities on reverse 
onus clauses in Canada and other jurisdictions. 


Article 11 

1. Toute personne accusee d’un acte delictueux est pre- 
sumee innocente jusqu’a ce que sa culpabilite ait ete 
legalement etablie au cours d’un proces public ou toutes 

a les garanties necessaires a sa defense lui auront ete 
assurees. 

Le paragraphe 14(2) du Pacte international relatif 
aux droits civils et politiques, 1966, porte: 

h Article 14 

2. Toute personne accusee d’une infraction penale est_> 

presumee innocente jusqu’a ce que sa culpabilite ait etc 
legalement etablie. ^ 

c Le Canada a adhere a ce pacte ainsi qu’au Proto-Hi 
cole facultatif prevoyant les modalites d’applica-ra 
tion du Pacte, le 19 mai 1976. Les deux sont entre^ 
en vigueur le 19 aout 1976. 

d Compte tenu de ce qui precede, le droit, prevu 
par Lai. lid), d’etre presume innocent tant qu’on 
n’est pas declare coupable exige a tout le moins 
que, premierement, la culpabilite soit etablie hors 
de tout doute raisonnable et, deuxiemement, que 

e ce soit a l’Etat qu’incombe la charge de la preuve. 
Comme Faffirme le juge Lamer dans l’arret 
Dubois c. La Reine, [1985] 2 R.C.S. 350, a la 
p. 357: 

L’alinea 11/7) impose a la poursuite le fardeau de 

f demontrer la culpabilite de l’accuse hors de tout doute 
raisonnable ainsi que de presenter sa preuve contre 
l’accuse avant que celui-ci n’ait besoin de repondre, soit 
en temoignant soit en citant d’autres temoins. 

g Troisiemement, les poursuites criminelles doivent 
se derouler d’une maniere conforme aux procedu¬ 
res legales et a l’equite. L’importance de ces der- 
nieres ressort de la derniere partie de I’al. 11 d) qui 
pose comme exigence que la culpabilite soit etablie 

* «conformement a la loi, par un tribunal indepen¬ 
dant et impartial a Tissue d’un proces public et 
equitable* *. 

c) Jurisprudence relative aux dispositions por- 

i tant inversion de la charge de la preuve et a la 
presomption d’innocence 

Ayant etudie le sens general de la presomption 
d’innocence, je crois qu’il convient maintenant de 

• passer brievement en revue la jurisprudence cana- 
dienne et celle d’autres ressorts traitant des dispo¬ 
sitions portant inversion de la charge de la preuve. 
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(i) The Canadian Bill of Rights Jurisprudence 

Section 2(f) of the Canadian Bill of Rights, 
which safeguards the presumption of innocence, a 
provides: 

2. Every law of Canada shall, unless it is expressly 
declared by an Act of the Parliament of Canada that it 
shall operate notwithstanding the Canadian Bill of 
Rights, be so construed and applied as not to abrogate, b 
abridge or infringe or to authorize the abrogation, 
abridgment or infringement of any of the rights or 
freedoms herein recognized and declared, and in par¬ 
ticular, no law of Canada shall be construed or applied 
so as to c 

(/) deprive a person charged with a criminal offence 
of the right to be presumed innocent until proved 
guilty according to law in a fair and public hearing by 
an independent and impartial tribunal.... d 


The wording of this section closely parallels that of 
s. 11 (d). For this reason, one of the Crown’s e 
primary contentions is that the Canadian Bill of 
Rights jurisprudence should be determinative of 
the outcome of the present appeal. 

f 

The leading case decided under s. 2(f) of the 
Canadian Bill of Rights and relied on by the 
Crown, is R. v. Appleby, supra. In that case, the 
accused had challenged s. 224A(l)(a) (now s. 
237(l)(a)) of the Criminal Code, R.S.C. 1970, c. g 
C-34, which imposes a burden upon an accused to 
prove that he or she, though occupying the driver’s 
seat, did not enter the vehicle for the purpose of 
setting it in motion and did not, therefore, have 
care and control. This Court rejected the argu- * 
ments of the accused that s. 2(f) had been violated; 
it relied on the Woolmington case which held that 
the presumption of innocence was subject to 
“statutory exceptions”. As Ritchie J. stated in his , 
judgment for the majority at pp. 315-16: 


It seems to me, therefore, that if Woolmington’s case is j 
to be accepted, the words “presumed innocent until 
proved guilty according to law ...” as they appear in 


(i) Jurisprudence relative a la Declaration 

canadienne des droits 

L’alinea 2 f) de la Declaration canadienne des 
droits, qui protege la presomption d’innocence, est 
ainsi redige: 

2. Toute loi du Canada, a moins qu’une loi du Parle- 
ment du Canada ne declare expressement qu’elle s’appli- 
quera nonobstant la Declaration canadienne des droits , 
doit s’interpreter et s’appliquer de maniere a ne pas 
supprimer, restreindre ou enfreindre 1’un quelconque des 
droits ou des libertes reconnus et declares aux presentes, 
ni a en autoriser la suppression, la diminution ou ia 
transgression, et en particulier, nulle loi du Canada ne- 
doit s’interpreter ni s’appliquer comme 

c 

• • • CO 

J) privant une personne accusee d’un acte criminel eft? 
droit a la presomption d’innocence jusqu’a ce que S 
preuve de sa culpabilite ait ete etablie en conformi'e 
de la loi, apres une audition impartiale et publique de 
sa cause par un tribunal independant et non prejuge 

Le texte de cette disposition se rapproche de celui 
de l’al. lit/)- Pour cette raison, le ministere public 
avance parmi ses arguments principaux que ce 
pourvoi doit etre tranche en fonction de la juris¬ 
prudence relative a la Declaration canadienne des 
droits. 

L’arret de principe portant sur l’al. 2 f) de la 
Declaration canadienne des droits, invoque par le 
ministere public, est l’arret R. c. Appleby, precite. 
Dans cette affaire, l’accuse avait conteste la vaii- 
dite de l’al. 224A(l)a) (l’actuel al. 237(1 )a» du 
Code criminel, S.R.C. 1970, chap. C-34, qui 
impose a l’accuse la charge de prouver que, meme 
s’il occupait la place du conducteur d’un vehicule a 
moteur, il n’etait pas entre dans ce vehicule afin de 
le mettre en marche et que, par consequent, il n’en 
n’avait ni la garde ni le controle. Cette Cour avait 
rejete les arguments de 1’accuse portant qu’il y 
avait eu violation de l’al. 2/); elle s’etait alors 
fondee sur 1’arret Woolmington qui etablit qu’on 
peut par voie de disposition legislative deroger a la 
presomption d’innocence. Comme l’a dit le juge 
Ritchie dans les motifs qu’il a rediges au nom de la 
majorite, aux pp. 315 et 316: 

Par consequent, il me semble que si Ton doit accepter 
l’affaire Woolmington, les termes «du droit a la pre¬ 
somption d’innocence jusqu’a ce que la preuve de sa 
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s. 2 (j) of the Bill of Rights, must be taken to envisage a 
law which recognizes the existence of statutory excep¬ 
tions reversing the onus of proof with respect to one or 
more ingredients of an offence in cases where certain 
specific facts have been proved by the Crown in relation 
to such ingredients. 

In a concurring opinion, Laskin J. (as he then 
was) put forward an alternative test. He chose not 
to follow Ritchie J.’s approach of reading a statu¬ 
tory exception limitation into the phrase “accord¬ 
ing to law” in s. 2(f) of the Canadian Bill of 
Rights, and said at p. 317: 

I do not construe s. 2(f) as self-defeating because of 
the phrase “according to law” which appears therein. 
Hence, it would be offensive to s. 2(f) for a federal 
criminal enactment to place upon the accused the ulti¬ 
mate burden of establishing his innocence with respect 
to any element of the offence charged. The “right to be 
presumed innocent”, of which s. 2(f) speaks, is, in 
popular terms, a way of expressing the fact that the 
Crown has the ultimate burden of establishing guilt; if 
there is any reasonable doubt at the conclusion of the 
case on any element of the offence charged, an accused 
person must be acquitted. In a more refined sense, the 
presumption of innocence gives an accused the initial 
benefit of a right of silence and the ultimate benefit 
(after the Crown’s evidence is in and as well any evi¬ 
dence tendered on behalf of the accused) of any reason¬ 
able doubt: see Coffin v. U.S. (1895), 156 U.S. 432 at 
452. 

Nevertheless, Laskin J. went on to hold that the 
presumption of innocence is not violated by “any 
statutory or non-statutory burden upon an accused 
to adduce evidence to neutralize, or counter on a 
balance of probabilities, the effect of evidence 
presented by the Crown” (p. 318). The test, 
according to Laskin J., is whether the legislative 
provision calls for a finding of guilt even though 
there is a reasonable doubt as to the culpability of 
the accused. This would seem to prohibit the impo¬ 
sition of any legal burden on the accused; however, 
Laskin J. upheld a statutory provision which would 
appear to have done precisely that. 


In a subsequent case, R. v. Shelley, supra , 
involving a reverse onus provision regarding 


culpabilite ait ete etablie en conformite de la loi ... » a 
Part. 2(f) de la Declaration des droits, doivent etre 
interprets comme envisageant une loi qui reconnait 
l’existence' d’exceptions legates deplaqant le fardeau de 
a la preuve en ce qui concerne un element ou plus d’une 
infraction, lorsque certains faits precis ont ete prouves 
par la Couronne relativement a ces elements. 

Dans ses motifs concordants, le juge Laskin 
(alors juge puine) a propose un autre critere. En 
effet, a la difference du juge Ritchie, il a choisi de 
ne pas considerer comme une exception legaleo 
l’expression «en conformite de la loi» a l’al. 2 f) de- 
la Declaration canadienne des droits et, a la p.^ 
c 317, il a dit ce qui suit: = 

Je ne considere pas que Part. 2(f) s’annule lui-meme 4 § 
cause de Pexpression «en conformite de la loi» qui yO 
figure. Ainsi, une loi federate, en matiere criminelle, qui£§ 
imposerait a l’accuse Pobligation ultime de prouver sonfl 
d innocence relativement a tout element de Paccusation 
portee contre lui, enfreindrait Part. 2(f). Le adroit a la 
presomption d’innocence* dont parle Part. 2(f) signifie, 
en termes populaires, que le fardeau ultime d’etablir la 
culpabilite incombe au ministere public. Si, a la fin des 
e plaidoiries, il existe un doute raisonnable relativement a 
tout element de Paccusation, le prevenu doit etre 
acquitte. Plus precisement, la presomption d’innocence 
donne au prevenu Pavantage initial du droit au silence et 
l’avantage ultime (apres la presentation de la preuve du 
, ministere public et de toute autre preuve pour le compte 
du prevenu) de tout doute raisonnable: voir Coffin v. 
U.S. (1895), 156 U.S. 432 a 452. 

Neanmoins, le juge Laskin a ajoute qu’il n’y a pas 
s de violation de la presomption d’innocence du fait 
«qu’un prevenu puisse avoir, en vertu d’une loi ou 
non, Pobligation de presenter une preuve pour 
neutraliser ou contrecarrer, par une balance des 
h probability, l’effet de la preuve du ministere 
public# (a la p. 318). Selon le juge Laskin, le 
critere est de savoir si la disposition legislative 
exige une declaration de culpabilite meme s’il sub- 
siste un doute raisonnable quant a la culpabilite de 
i Paccuse. Cela semblerait done s’opposer a ce 
qu’une charge ultime soit imposee a Paccuse. 
Cependant, le juge Laskin a conclu a la validite 
d’une disposition legislative qui parait avoir eu 
precisement cet effet. 

1 Par la suite, dans l’arret R. c. Shelley, precite, 
ou il s’agissait d’une disposition qui inversait la 
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unlawful importation, Laskin C.J. discussed fur¬ 
ther the views he had articulated in Appleby at 

p. 200: 

This Court held in R. v. Appleby that a reverse onus a 
provision, which goes no farther than to require an 
accused to offer proof on a balance of probabilities, does 
not necessarily violate the presumption of innocence 
under s. 2(f). It would, of course, be clearly incompat¬ 
ible with s. 2 (J) for a statute to put upon an accused a b 
reverse onus of proving a fact in issue beyond a reason¬ 
able doubt. In so far as the onus goes no farther than to 
require an accused to prove as essential fact upon a 
balance of probabilities, the essential fact must be one 
which is rationally open to the accused to prove or c 
disprove, as the case may be. If it is one which an 
accused cannot reasonably be expected to prove, being 
beyond his knowledge or beyond what he may reason¬ 
ably be expected to know, it amounts to a requirement 
that is impossible to meet. d 

In addition, Laskin C.J. sowed the seeds for the 
development of a “rational connection test” for 
determining the validity of a reverse onus provision 
when he stated at p. 202: e 

It is evident to me in this case that there is on the 
record no rational or necessary connection between the 
fact proved, i.e. possession of goods of foreign origin, 
and the conclusion of unlawful importation which the / 
accused under s. 248(1) must, to avoid conviction, 
disprove. 

Although there are important lessons to be 
learned from the Canadian Bill of Rights jurispru- 
dence, it does not constitute binding authority in 
relation to the constitutional interpretation of the 
Charter. As this Court held in R. v. Big M Drug 
Mart Ltd., supra, the Charter, as a constitutional 
document, is fundamentally different from the A 
statutory Canadian Bill of Rights, which was 
interpreted as simply recognizing and declaring 
existing rights. (See also Singh v. Minister of 
Employment and Immigration, [1985] 1 S.C.R. 
177 per Wilson J.; R. v. Therens, [1985] 1 S.C.R. ‘ 
613, per Le Dain J.) In rejecting the Canadian 
Bill of Rights religion cases as determinative of 
the meaning of freedom of religion under the 


charge de la preuve en matiere d’importation ille- 
gale, le juge en chef Laskin a developpe davantage 
l’opinion qu’il avait exprimee dans l’arret Appleby 
(a la p. 200): 

Dans l’arret R. c. Appleby, cette Cour a decide qu’une 
disposition qui prevoit le deplacement du fardeau de la 
preuve et qui n’exige rien de plus d’un accuse que la 
preuve selon la preponderance des probabilites, ne viole 
pas necessairement la presomption d’innocence de l’al. 
If). Bien sur, il serait vraiment incompatible avec 1’al. 
If) qu’une loi oblige un accuse a prouver hors de tout 
doute raisonnable un fait en litige. Tant que le fardeau 
n’exige pas d’un accuse plus que la preuve d’un f®t 
essentiel selon la preponderance des probabilites, il d5lt 
s’agir d’un fait essentiel que l’accuse est en mesiire 
d’etablir ou de refuter selon le cas. S’il s’agit d’un fact 
que l’accuse ne peut raisonnablement etre en mesure'dt 
prouver, soit qu’il l’ignore ou qu’il ne peut raisonnabS- 
ment etre en mesure de le connaitre, cela equivaut a uik 
exigence impossible a remplir. 

De plus, le juge en chef Laskin a jete les bases de 
l’elaboration d’un «critere du lien rationnel# appli¬ 
cable a la determination de la validite d’une dispo¬ 
sition portant inversion de la charge de la preuve. 
A la page 202, il tient les propos suivants: 

Il me paratt evident en l’espece qu’il n’y a au dossier 
aucun lien rationnel ou necessaire entre le fait prouve, 
c.-a-d. la possession de marchandises d’origine etran- 
gere, et la conclusion d’importation illegale que l’accuse 
doit refuter en vertu du par. 248(1) pour ne pas etre 
declare coupable. 

Quoique la jurisprudence portant sur la Decla¬ 
ration canadienne des droits soit tres instructive, 
elle n’est nullement determinante en ce qui con- 
cerne 1’interpretation constitutionnelle de la 
Charte. Comme cette Cour l’a conclu dans l’arret 
R. c. Big M Drug Mart Ltd., precite, la Charte, en 
tant que document constitutionnel, differe fonda- 
mentalement du texte legislatif qu’est la Declara¬ 
tion canadienne des droits, lequel a ete interprets 
comme ne faisant que reconnaitre et declarer 
l’existence de droits deja existants. (Voir egale- 
ment Singh c. Ministre de I’Emploi et de I’lmmi- 
gration, [1985] 1 R.C.S. 177, le juge Wilson; R. c. 
Therens, [1985] 1 R.C.S. 613, le juge Le Dain.) 
En affirmant dans l’arret Big M Drug Mart Ltd. 
que les affaires en matiere religieuse decidees sous 
le regime de la Declaration canadienne des droits 
ne sauraient etre determinantes quant au sens qui 
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Charter in R. v. Big M Drug Mart Ltd., the Court 
had occasion to say at pp. 343-44: 

I agree with the submission of the respondent that the 
Charter is intended to set a standard upon which present 
as well as future legislation is to be tested. Therefore the 
meaning of the concept of freedom of conscience and 
religion is not to be determined solely by the degree to 
which that right was enjoyed by Canadians prior to the 
proclamation of the Charter. For this reason, Robertson 
and Rosetanni, supra, cannot be determinative of the 
meaning of “freedom of conscience and religion” under 
the Charter. We must look, rather, to the distinctive 
principles of constitutional interpretation appropriate to 
expounding the supreme law of Canada. 

With this in mind, one cannot but question the 
appropriateness of reading into the phrase 
“according to law” in s. 11 (d) of the Charter the 
statutory exceptions acknowledged in Wooltning- 
ton and in Appleby. The Woolmington case was 
decided in the context of a legal system with no 
constitutionally entrenched human rights docu¬ 
ment. In Canada, we have tempered parliamentary 
supremacy by entrenching important rights and 
freedoms in the Constitution. Viscount Sankey’s 
statutory exception proviso is clearly not appli¬ 
cable in this context and would subvert the very 
purpose of the entrenchment of the presumption of 
innocence in the Charter. I do not, therefore, feel 
constrained in this case by the interpretation of s. 
2(f) of the Canadian Bill of Rights presented in 
the majority judgment in Appleby. Section 8 of the 
Narcotic Control Act is not rendered constitution¬ 
ally valid simply by virtue of the fact that it is a 
statutory provision. 


(ii) Canadian Charter Jurisprudence 

In addition to the present case, there have been 
a number of other provincial appellate level judg¬ 
ments addressing the meaning of the presumption 
of innocence contained in s. ll(<f). This jurispru¬ 
dence provides a comprehensive and persuasive 
source of insight into the questions raised in this 
appeal. In particular, six appellate level courts, in 
addition to the Ontario Court of Appeal, have held 


doit etre donne a la liberte de religion garantie par 
la Charte, la Cour a dit, aux pp. 343 et 344: 

Je suis d’accord avec l’intimee que la Charte vise a 
etablir une norme en fonction de laquelle les lois actue l- 
les et futures seront appreciees. Done, le sens du concept 
de la liberte de conscience et de religion ne doit pas etre 
determine uniquement en fonction de la mesure dans 
laquelle les Canadiens jouissaient de ce droit avant la 
proclamation de la Charte. Pour cette raison, l’arret 
Robertson and Rosetanni, precite, ne peut etre determi¬ 
nant quant au sens qui doit etre donne a la «liberte de 
conscience et de religion# garantie par la Charte. II nouSO, 
faut plutot recourir aux principes distinctifs d’interpreeo 
tation constitutionnelle applicables a la loi supreme du 
c Canada. 

ro 

Dans ce contexte, on ne peut que se demander 
s’il est approprie de voir dans l’expression «conforg> 
mement a la loi» figurant a Fart. 1 Id) de la Charte~ 
d les exceptions legates reconnues dans les arrets 
Woolmington et Appleby. L’arret Woolmington 
est le produit d’un systeme juridique dans lequel 
les droits de la personne ne sont pas enchasses dans 
e un document constitutionnel. Au Canada, par 
contre, nous avons tempere la primaute du Parle- 
ment par Fenchassement de libertes et de droits 
importants dans la Constitution. La reserve des 
exceptions legales etablie par le vicomte Sankey ne 
/ s’applique manifestement pas dans le contexte 
canadien, car elle irait a Fencontre de l’objet 
meme de Fenchassement de la presomption d’inno- 
cence dans la Charte. C’est pourquoi je ne me sens 
pas lie en Fespece par Interpretation qu’a donnee 
8 a Fal. 2 f) de la Declaration canadienne des droits 
la Cour a la majorite dans l’arret Appleby. L’arti- 
cle 8 de la Loi sur les stupefiants n’est pas consti¬ 
tutionnel du seul fait qu’il s’agit d’une disposition 
h legislative. 

(ii) Jurisprudence relative a la Charte cana¬ 

dienne 

Outre Fespece, il y a eu plusieurs autres arrets 
' de cours d’appel provinciates qui ont traite du sens 
de la presomption d’innocence enoncee a Fal. 1 Id). 
Ils constituent une jurisprudence detaillee et per¬ 
suasive qui nous eclaire sur les questions soulevees 
. dans le present pourvoi. En particulier, outre la 
Cour d’appel de l’Ontario, six autres cours d’appel 
ont conclu que Fart. 8 de la Loi sur les stupefiants 
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that s. 8 of the Narcotic Control Act violates the 
Charter. R. v. Carroll, supra-, R. v. Cook, supra; 
R. v. O’Day, supra; R. v. Stanger, supra; R. v. 
Landry, supra; R. v. Stock (1983), 10 C.C.C. (3d) 
319 (B.C.C.A.) 

Following the decision of the Ontario Court of 
Appeal in the present case, the Prince Edward 
Island Supreme Court {in banco) rendered its 
decision in R. v. Carroll, supra. Writing for the 
majority, MacDonald J. held at p. 105: 

Unless a provision falls within s. 1 of the Charter, there 
cannot be a requirement that an accused must prove an 
essential positive element of the Crown’s case other than 
by raising a reasonable doubt. The presumption of inno¬ 
cence cannot be said to exist if by shifting the persuasive 
burden the court is required to convict even if a reason¬ 
able doubt may be said to exist. 


In a concurring judgment, Mitchell J. commented 
at pp. 107-08: 

Section 11 ( d) gives an accused person the right to be 
presumed innocent until proven guilty. It follows that if 
an accused is to be presumed innocent until proven 
guilty, he must not be convicted unless and until the 
Crown has proven each and all of the elements necessary 
to constitute the crime. 

Applying these legal conclusions to s. 8 of the 
Narcotic Control Act, the Court held that s. 1 l(t/) 
had been violated. As Mitchell J. stated at p. 108: 

Under s. 8 an accused is not presumed innocent until 
proven guilty. He is only presumed innocent until found 
in possession. Once the Crown proves the accused had 
possession of the narcotic, he is presumed to be guilty of 
an intention to traffic until he proves otherwise. 


The Nova Scotia Supreme Court, Appellate ' 
Division, also concluded that s. 8 is an unconstitu¬ 
tional violation of the s. 11 (d) presumption of 
innocence in its decision in R. v. Cook, supra. 
After reviewing R. v. Oakes, supra, and R. v. . 
Carroll, supra. Hart J.A. concluded at pp. 435 : 36: 


va a l’encontre de la Charte'. R. v. Carroll, precite; 
R. v. Cook, precite; R. v. O’Day, precite; R. v. 
Stanger, precite; R. v. Landry, precite; R. v. Stock 
(1983), 10 C.C.C. (3d) 319 (C.A.C.-B.) 

a 

A la suite de l’arret rendu par la Cour d’appel 
de l’Ontario dans la presente affaire, la Cour 
supreme de l’lle-du-Prince-Edouard (in banco) a 
b rendu l’arret R. v. Carroll, precite. Le juge Mac¬ 
Donald, qui a redige les motifs de la majorite, 
conclut, a la p. 105: oo 

[traduction] A moins qu’une disposition ne releve d© 
l’art. 1 de la Charte, on ne peut exiger d’un accuse qu’ii 
c etablisse un element positif essentiel de la preuve dt^ 
ministere public, si ce n’est en faisant naitre un doutc- 
raisonnable. On ne peut pas dire que la presomption 
d’innocence existe si, en raison du deplacement de lao 
charge de persuasion, la cour est tenue de rendre un 
d verdict de culpabilite meme si on peut dire qu’ii existe 
un doute raisonnable. 

Dans des motifs concordants, le juge Mitchell 
explique, aux pp. 107 et 108: 
e [traduction] L’alinea 11c/) reconnait a tout accuse 
le droit d’etre presume innocent tant qu’ii n’est pas 
declare coupable. II s’ensuit que, si un accuse doit etre 
presume innocent tant qu’ii n’est pas declare coupable, 
aucun verdict de culpabilite ne doit etre rendu, a moins 
/ que le ministere public n’ait etabli chacun des elements 
constitutifs du crime. 

Appliquant ces conclusions de droit a Part. 8 de la 
Loi sur les stupefiants, la cour a conclu a la 
violation de Pal. llcf). Comme l’affirme le juge 
S Mitchell, a la p. 108: 

[traduction] Sous le regime de Part. 8, un accuse 
n’est pas presume innocent tant qu’ii n’est pas declare 
coupable. La presomption d’innocence ne joue que jus- 
h qu’au moment ou l’on conclut qu’ii etait en possession 
d’un stupefiant. Des lors que le ministere public etablit 
que l’accuse avait le stupefiant en sa possession, il est, 
jusqu’a preuve contraire, presume avoir eu l’intention de 
se livrer au trafic. 

Dans l’arret R. v. Cook, precite, la Division 
d’appel de la Cour supreme de la Nouvelle-Ecosse 
a elle aussi juge inconstitutionnel Part. 8 du fait 
qu’ii porte atteinte a la presomption d’innocence 
enoncee a Pal. 1 Id). Apres avoir examine les arrets 
R. v. Oakes et R. v. Carroll, precites, le juge Hart 
conclut, aux pp. 435 et 436: 
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Section 8 of the Narcotic Control Act is a piece of 
legislation that attempts to relieve the Crown of its 
normal burden of proof by use of what is known as a 
reverse onus. Different types of reverse onus have been 
known to the law and proof of a case with the aid of a 
reverse onus can in my opinion, fall into the wording of 
s. 11 (d) of the Charter as being proof “according to 
law” .... I know of no justification, however, for hold¬ 
ing that it would be “according to law” to allow use of a 
reverse onus clause which permitted the Crown the 
assistance of a provision which relieved it from calling 
any probative evidence to establish one of the essential 
elements of an offence. 


Although concurring in result, Jones J.A. main¬ 
tained that the reasonableness test should be 
applied with respect to s. 1 and not with respect to 
the words “according to law” in s. 11 {d). 


The test of reasonableness should be available in consid¬ 
ering the secondary question under s. 1 of the Charter. 
It is important that the burden of proof should be on the 
Crown to show that a statute which violates s. ll(fiT) of 
the Charter is demonstrably justified in a free and 
democratic society, (p. 439) 

In R. v. O’Day, supra, the New Brunswick 
Court of Appeal struck down s. 8 of the Narcotic 
Control Act and registered its agreement with the 
three earlier provincial appellate level courts. 

The Alberta Court of Appeal in R. v. Stanger, 
supra, also found s. 8 unconstitutional; however, 
the court was not unanimous in this conclusion. On 
the meaning of s. ll(rf), Stevenson J.A., writing 
for the majority, paraphrased Martin J.A.’s com¬ 
ment in Oakes and stated at p. 351 that the 
presumption of innocence meant “first, that an 
accused is innocent until proven guilty in accord¬ 
ance with established procedure, and secondly, 
that guilt must be proven beyond a reasonable 
doubt”. Mr. Justice Stevenson also cited Mac¬ 
Donald J.’s comment in Carroll that the presump¬ 
tion of innocence is maintained “as long as the 
prosecution has the final burden of establishing 


[traduction] L’article 8 de la Loi sur les stupe- 
fiants tente, par le recours a ce qu’il est convenu d’appe- 
ler une inversion de la charge de la preuve, de degager le 
ministere public de son fardeau normal en matiere de 
preuve. On a connu en droit differents types de disposi¬ 
tions portant inversion de la charge de la preuve et, selon 
moi, une preuve etablie a l’aide d’une telle disposition 
peut etre visee par le texte de l’al. 1 Id) de la Charte, 
comme ayant ete faite «conformement a la loi» ... 
b Toutefois, a ce que je sache, rien ne justifie la conclusion 
qu’il serait «conforme a la loi» d’autoriser le recours 
une disposition portant inversion de la charge de laO 
preuve qui permet au ministere public de s’aider d’une 
disposition qui le dispense de produire une preuve pro-!—! 
bante quelconque visant a etablir 1’un des element^ 

c essentiels d’une infraction. "c 

to 

, . O 

Le juge Jones, quoique souscrivant a la conclusion^ 
de ses collegues, a soutenu que le critere du carac-cn 
tere raisonnable doit s’appliquer a l’egard de l’arti- 
cle premier et non pas a l’egard de l’expression 
«conformement a la loi» que Ton trouve a l’al. 

lid)- 

[traduction] On doit pouvoir recourir au critere du 
e earactere raisonnable dans l’examen de la question 
secondaire soulevee par l’article premier de la Charte. II 
importe que ce soit au ministere public qu’il incombe de 
prouver qu’une loi qui viole l’al. Hr/) de la Charte est 
manifestement justifiee dans le cadre d’une societe libre 
f et democratique. (p. 439) 

Dans l’arret R. v. ODay, precite, la Cour d’ap- 
pel du Nouveau-Brunswick a declare inconstitu- 
tionnel Part. 8 de la Loi sur les stupefiants et a 
g exprime son approbation des trois arrets anterieurs 
rendus par des cours d’appel provinciales. 

La Cour d’appel de 1’Alberta, dans l’arret R. v. 
Stanger, precite, a egalement conclu a Pinconstitu- 
h tionnalite de Part. 8; cette conclusion n’a toutefois 
pas ete unanime. En ce qui concerne le sens de Pal. 
l\d), le juge Stevenson, qui a redige les motifs de 
la majorite, a paraphrase les observations faites 
par le juge Martin dans l’arret Oakes, disant a la 
' p. 351 que la presomption d’innocence signifie 
[traduction] «en premier lieu, qu’un accuse est 
innocent tant qu’il n’est pas declare coupable con- 
formement a la procedure etablie et, en deuxieme 
. lieu, que la culpabilite doit etre prouvee hors de 
1 tout doute raisonnable*. De plus, le juge Stevenson 
a cite Pobservation du juge MacDonald dans Par- 
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guilt, on any element of the offence charged, 
beyond a reasonable doubt” (supra, p. 98). 


I should add that the majority, in Stanger, 
correctly rejected the applicability of the Privy 
Council decision in Ong Ah Chuan v. Public 
Prosecutor, [1981] A.C. 648. That case concerned 
constitutional provisions of Singapore which are 
significantly different from those of the Charter, in 
particular, they do not contain an explicit endorse¬ 
ment of the presumption of innocence. Moreover, 
the Privy Council did not read this principle into 
the general due process protections of the Consti¬ 
tution of Singapore. 


In R. v. Landry, supra, the Quebec Court of 
Appeal invalidated s. 8 of the Narcotic Control 
Act and extended its conclusions to s. 2(f) of the 
Canadian Bill of Rights. As Malouf J.A. stated at 
p. 561: 

Both the Bill of Rights and the Charter recognize the 
right of an accused to be presumed innocent until proven 
guilty according to law. I cannot accept that such a 
basic and fundamental principle can be set aside by such 
a reverse onus provision. 


Finally, in a very brief judgment, R. v. Stock, 
supra, the British Columbia Court of Appeal con¬ 
curred with the Court of Appeal decisions 
reviewed above, endorsing in particular the 
Ontario Court of Appeal decision in Oakes. An 
earlier British Columbia Court of Appeal opinion, 
Re Anson and The Queen (1983), 146 D.L.R. (3d) 
661 (B.C.C.A.), had dismissed an appeal from a 
ruling which had upheld the constitutionality of s. 
8 of the Narcotic Control Act; however, the basis 
for the denial of the appeal was procedural. The 
court did not assess the constitutionality of s. 8 in 
relation to the presumption of innocence. 

There have also been a number of cases in which 
the meaning of s. 11 (d) has been considered in 


ret Carroll, precite, portant que la presomption 
d’innocence vaut [traduction] «tant que la 
poursuite a la charge ultime d’etablir hors de tout 
doute raisonnable ... la culpabilite relativement a 
a tout element de l’infraction imputee» (precite, a la 
p. 98). 

Je tiens a ajouter que c’est avec raison que, dans 
l’arret Stanger, la cour a la majorite a juge inap- 
b plicable l’arret du Conseil prive Ong Ah Chuan v<~ 
Public Prosecutor, [1981] A.C. 648. Cette affaire; 
concernait des dispositions de la Constitution d&H 
Singapour qui sont sensiblement differentes d^ 
celles de la Charte; en particular, elles ne contien= 
c nent pas de reconnaissance explicite de la pre-i 
somption d’innocence. De plus, le Conseil prive n’au 
pas estime que ce principe etait inherent aux dis[g 
positions generates de la Constitution de Singa?? 
d pour garantissant le caractere equitable des 
procedures. 

Dans l’arret R. v. Landry, precite, la Cour d’ap- 
pel du Quebec a declare invalide l’art. 8 de la Loi 
sur les stupefiants. Les conclusions de la cour 
e portaient en outre sur l’al. 2 f) de la Declaration 
canadienne des droits, le juge Malouf faisant 
remarquer, a la p. 561: 

[traduction] La Declaration des droits et la 
r Charte reconnaissent toutes deux a 1’accuse le droit 
d’etre presume innocent tant qu’il n’est pas declare 
coupable conformement a la loi. Je ne puis admettre 
qu’un principe aussi elementaire et fondamental puisse 
etre ecarte par une telle disposition portant inversion de 
la charge de la preuve. 

Finalement, dans l’arret tres bref R. v. Stock, 
precite, la Cour d’appel de la Colombie-Britanni- 
que s’est dite d’accord avec les arrets de cours 
d’appel que nous venons d’examiner, approuvant 
en particulier l’arret Oakes de la Cour d’appel de 
I’Ontario. Dans l’arret anterieur Re Anson and 
The Queen (1983), 146 D.L.R. (3d) 661, la Cour 
d’appel de la Colombie-Britannique avait rejete 
i l’appel d’une decision qui avait juge constitutionnel 
1’art. 8 de la Loi sur les stupefiants. Cependant, ce 
rejet etait fonde sur des motifs de procedure. La 
cour n’a pas examine la constitutionnalite de l’art. 

8 en fonction de la presomption d’innocence. 

J II y a eu en outre plusieurs arrets dans lesquels 
le sens de l’al. 11 d) a ete etudie en fonction 
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relation to other legislative provisions; see, for 
example, R. v. Holmes (1983), 41 O.R. (2d) 250 
(Ont. C.A.); R. v. Whyte (1983), 10 C.C.C. (3d) 
277 (B.C.C.A.), leave to appeal to S.C.C. granted; 

R. v. Lee’s Poultry Ltd. (1985), 17 C.C.C. 539 a 
(Ont. C.A.); R. v. T. (1985), 18 C.C.C. (3d) 125 
(N.S.C.A.); R. v. Kowalczuk (1983), 5 C.C.C. 
(3d) 25 (Man. C.A.); R. v. Schwartz (1983), 10 
C.C.C. (3d) 34 (Man. C.A.); Re Boyle and The 
Queen (1983), 41 O.R. (2d) 713 (Ont. C.A.) b 



To summarize, the Canadian Charter jurispru¬ 
dence on the presumption of innocence in s. 11 (d) 
and reverse onus provisions appears to have solidly 
accorded a high degree of protection to the pre¬ 
sumption of innocence. Any infringements of this 
right are permissible only when, in the words of s. 
1 of the Charter, they are reasonable and 
demonstrably justified in a free and democratic 
society. 


c 


d 


(iii) United States Jurisprudence 

e 

In the United States, protection of the presump¬ 
tion of innocence is not explicit. Rather, it has 
been read into the “due process” provisions of the 
American Bill of Rights contained in the Fifth and 
Fourteenth Amendments of the Constitution of ^ 
the United States of America. An extensive review 
of the United States case law is provided in Martin 
J.A.’s judgment for the Ontario Court of Appeal. I 
will, therefore, merely highlight the major juris- 
prudential developments. 


In Tot v. United States, 319 U.S. 463 (1943), h 
Roberts J. outlined the following test at 
pp. 467-68: 

.. . a statutory presumption cannot be sustained if there 
be no rational connection between the fact proved and 
the ultimate fact presumed, if the inference of the one i 
from proof of the other is arbitrary because of lack of 
connnection between the two in common experience. 

The comparative convenience of producing evi- ■ 
dence was also acknowledged as a corollary test. 
The case involved a presumption to be drawn, 


d’autres dispositions legislatives; voir, par exemple, 
R. v. Holmes (1983), 41 O.R. (2d) 250 (C.A. 
Ont.); R. v. Whyte (1983), 10 C.C.C. (3d) 277 
(C.A.C.-B.), autorisation de pourvoi devant la 
Cour supreme du Canada accordee; R. v. Lee's 
Poultry Ltd. (1985), 17 C.C.C. 539 (C.A. Ont.); 
R. v. T. (1985), 18 C.C.C. (3d) 125 (C.A.N.-E.); 
R. v. Kowalczuk (1983), 5 C.C.C. (3d) 25 (C.A. 
Man.); R. v. Schwartz (1983), 10 C.C.C. (3d) 34 
(C.A. Man.); Re Boyle and The Queen (1983), 41 
O.R. (2d) 713 (C.A. Ont.) 


En resume, la jurisprudence canadienne relative 
a la presomption d’innocence enoncee a l’al. llrf) 
de la Charte et aux dispositions portant inversion 
de la charge de la preuve parait avoir accorde un 
tres haut degre de protection a la presomption 
d’innocence. II ne peut y avoir atteinte a ce droit 
que, comme le dit Particle premier de la Charte, 
dans des limites qui soient raisonnables et dont la 
justification puisse se demontrer dans le cadre 
d’une societe libre et democratique. 


(iii) Jurisprudence americaine 


Aux Etats-Unis, la presomption d’innocence 
n’est pas expressement protegee. Au contraire, on 
a considere qu’elle decoule implicitement des dis¬ 
positions de VAmerican Bill of Rights relatives au 
«caractere equitable des procedures*, que contien- 
nent les Cinquieme et Quatorzieme amendements 
de la Constitution of the United States of Amer¬ 
ica. On trouve, dans les motifs que le juge Martin 
a rediges pour la Cour d’appel de l’Ontario, un 
examen approfondi de la jurisprudence ameri¬ 
caine, dont je ne soulignerai en consequence que 
les points saillants. 


Dans la decision Tot v. United States, 319 U.S. 
463 (1943), le juge Roberts formule le critere 
suivant, aux pp. 467 et 468: 

[traduction] ... une presomption legale ne saurait 
jouer s’il n’existe pas de lien rationnel entre le fait 
prouve et le fait ultime presume, si la conclusion a 
l’existence de 1’un a partir de la preuve de l’autre est 
arbitrage parce que [’experience generale ne demontre 
pas de lien entre ces deux faits. 

De plus, on a reconnu comme critere accessoire la 
facilite relative avec laquelle des elements de 
preuve peuvent etre produits. Dans cette affaire, il 
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from the possession of firearms by a person con¬ 
victed of a previous crime of violence, that the 
firearms were illegally obtained through interstate 
or foreign commerce. Of note was Roberts J.’s 
comment that even if a rational connection had 
been proved, the statutory presumption could not 
be sustained because of the prejudical reliance on 
a past conviction as part of the basic fact. The 
accused would be discredited in the eyes of the 
jury even before he attempted to disprove the 
presumed fact. 


In Leary v. United States, 395 U.S. 6 (1969), 
Harlan J. articulated a more stringent test for 
invalidity at p. 36: 

... a criminal statutory presumption must be regarded 
as “irrational” or “arbitrary”, and hence unconstitution¬ 
al, unless it can at least be said with substantial assur¬ 
ance that the presumed fact is more likely than not to 
flow from the proved fact on which it is made to depend. 

Harlan J, also noted that since the statutory pre¬ 
sumption was invalid under the above test, “we 
need not reach the question whether a criminal 
presumption which passes muster when so judged 
must also satisfy the criminal ‘reasonable doubt’ 
standard if proof of the crime charged or an 
essential element thereof depends upon its use” 
(footnote 64). 


The United States Supreme Court did answer 
this question in County Court of Ulster County , 
New York v. Allen, 442 U.S. 140 (1979). It held 
that where a mandatory criminal presumption was 
imposed by statute, the State may not “rest its 
case entirely on a presumption unless the fact 
proved is sufficient to support the inference of 
guilt beyond a reasonable doubt” (p. 167). A mere 
rational connection is insufficient. This case illus¬ 
trates the high degree of constitutional protection 
accorded the principle that an accused must be 
found guilty beyond a reasonable doubt. The 


s’agissait d’une presomption, fondee sur la posses¬ 
sion d’armes a feu par une personne ayant deja ete 
declaree coupable d’un crime violent, que ces 
armes a feu avaient ete illegalement obtenues par 
« le commerce international ou entre etats. Souli- 
gnons ici que le juge Roberts a fait observer que, 
meme si on avait prouve l’existence d’un lien 
rationnel, la presomption legale ne pouvait s’appli- 
quer parce que le fait etabli sur lequel on se 
b fondait comportait une declaration de culpabiljbp 
anterieure, prejudiciable a l’accuse. Ce dernier 
serait done discredits aux yeux du jury ava!r& 
meme qu’il n’essaie de refuter le fait presume. ^ 

c Dans la decision Leary v. United States, 3§j 
U.S. 6 (1969), a la p. 36, le juge Harlan formqf^ 
un critere plus severe pour conclure a l’invaliditeg 
[traduction] .. . une presomption legale en mati^b 
j criminelle doit etre tenue pour «irrationnelle» ou «arbi- 
traire* et, partant inconstitutionnelle, a moins qu’on ne 
puisse affirmer avec beaucoup de certitude que le fait 
presume decoule probablement du fait etabli dont il est 
cense dependre. 

e Le juge Harlan a fait remarquer en outre que, vu 
l’invalidite de la presomption legale selon le critere 
enonce ci-dessus, [traduction] «nous n’avons 
pas a nous pencher sur la question de savoir si une 
f presomption en matiere criminelle qui repond a ce 
critere doit aussi satisfaire a la norme du «doute 
raisonnable», applicable dans les affaires criminel- 
les, lorsque la preuve du crime impute ou d’un 
element essentiel de celui-ci depend de l’applica- 
g tion de cette presomption® (note 64). 

La Cour supreme des Etats-Unis a repondu a 
cette question dans 1’arret County Court of Ulster 
County, New York v. Allen, 442 U.S. 140 (1979). 
h Elle a conclu que, lorsqu’une loi cree une presomp¬ 
tion imperative en matiere criminelle, j’Etat ne 
peut [traduction] «fonder sa preuve entierement 
sur une presomption, a moins que le fait prouve ne 
suffise pour justifier la conclusion que l’accuse est 
' coupable hors de tout doute raisonnable® (a la p. 
167). Un simple lien rationnel ne suffit pas. Cet 
arret demontre done le haut degre de protection 
constitutionnelle accordee au principe selon lequel 
j la culpabilite d’un accuse doit etre etablie hors de 
tout doute raisonnable. La raison d’etre de ce 
principe a ete bien exprimee par le juge Brennan 
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rationale for this is well stated by Brennan J. in In 
Re Wins hip, 397 U.S. 358 (1970), at pp. 363-64: 

The requirement of proof beyond a reasonable doubt 
has this vital role in our criminal procedure for cogent 
reasons. The accused during a criminal prosecution has 
at stake interests of immense importance, both because 
of the possibility that he may lose his liberty upon 
conviction and because of the certainty that he would be 
stigmatized by the conviction. Accordingly, a society 
that values the good name and freedom of every 
individual should not condemn a man for commission of 
a crime when there is reasonable doubt about his guilt. 


(iv) European Convention on Human Rights 

Jurisprudence 

As mentioned above, international developments 
in human rights law have afforded protection to 
the principle of the presumption of innocence. The 
jurisprudence on The European Convention on 
Human Rights includes a consideration of the 
legitimacy of reverse onus provisions. Section 6(2) 
of The European Convention on Human Rights 
reads: 

Article 6 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law. 

The meaning of s. 6(2) was clarified in the Pfund- 
ers Case (Austria v. Italy) (1963), 6 Yearbook 
E.C.H.R. 740, at p. 782 and p. 784: 

This text, according to which everyone charged with a 
criminal offence shall be presumed innocent until proved 
guilty according to law, requires firstly that court judges 
in fulfilling their duties should not start with the convic¬ 
tion or assumption that the accused committed the act 
with which he is charged. In other words, the onus to 
prove guilt falls upon the Prosecution, and any doubt is 
to the benefit of the accused. Moreover, the judges must 
permit the latter to produce evidence in rebuttal. In 
their judgment they can find him guilty only on the 
basis of direct or indirect evidence sufficiently strong in 
the eyes of the law to establish his guilt. 


dans l’arret In Re Winship, 397 U.S. 358 (1970), 
aux pp. 363 et 364: 

[traduction] Si l’exigence d’une preuve hors de 
tout doute raisonnable joue dans notre procedure crimi- 
a nelle un role si vital, il y a de tres bonnes raisons a cela. 
Pour un accuse qui fait face 4 des poursuites criminelles, 
l’enjeu revet une importance capitale, d’une part en 
raison de la privation de liberte que risque d’entrainer 
une declaration de culpabilite et, d’autre part, a cause de 
ft l’opprobre qui en resulterait certainement. Par conse¬ 
quent, une societe qui attache de la valeur a la reputes 
tion et a la liberte de chaque citoyen doit se garder de 
condamner une personne pour la perpetration d’un 
crime lorsqu’il subsiste un doute raisonnable quant a se 
c culpabilite. = 

c 

(iv) Jurisprudence portant sur la Conventions, 

europeenne des droits de I'homme 

cr> 

Comme je l’ai deja mentionne, le droit interna¬ 
tional dans le domaine des droits de la personne a 
evolue de maniere a proteger le principe de la 
presomption d’innocence. La jurisprudence relative 
a la Convention europeenne des droits de I'homme 
e traite notamment de la legitimite des dispositions 
portant inversion de la charge de la preuve. Le 
paragraphe 6(2) de la Convention europeenne des 
droits de I’homme est ainsi redige: 

f Article 6 

2. Toute personne accusee d’une infraction est presumee 
innocente jusqu’a ce que sa culpabilite ait ete legalement 
etablie. 

8 Le sens du par. 6(2) a ete elucide dans VAffaire 
Pfunders (Autriche c. Italie) (1963), 6 Annuaire 
C.E.D.H. 741, aux pp. 783 et 785: 

Ce texte, aux termes duquel toute personne accusee 
A d’une infraction est presumee innocente jusqu’a ce que 
sa culpabilite ait ete legalement etablie, exige en pre¬ 
mier lieu que les membres du tribunal, en remplissant 
leur fonction, ne partent pas de la conviction ou de la 
supposition que le prevenu a commis l’acte incrimine. 
i Autrement dit, la charge de la preuve de la culpabilite 
incombe au Ministere public, et le doute profite a 
l’inculpe. De plus, les juges doivent permettre a ce 
dernier de leur fournir ses contre-preuves. Puis, au 
moment de prendre leur decision, ils ne doivent arriver a 
j une condamnation que sur la base de preuves directes ou 
indirectes mais suffisamment fortes, aux yeux de la loi, 
pour etablir la culpabilite de l’interesse. 
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Although the Commission has endorsed the gen¬ 
eral importance of the requirement that the pros¬ 
ecution prove the accused’s guilt beyond a reason¬ 
able doubt, it has acknowledged the permissibility 
of certain exceptions to this principle. For exam¬ 
ple, the Commission upheld a statutory reverse 
onus provision in which a man living with or 
habitually in the company of a prostitute is pre¬ 
sumed to be knowingly living on the earnings of 
prostitution unless he proves otherwise ( X against 
the United Kingdom, Appl’n. No. 5124/71, Collec¬ 
tion of Decisions, E.C.H.R., 135). The Commis¬ 
sion noted the importance of examining the sub¬ 
stance and effect of a statutory reverse onus. It 
concluded, however, at p. 135: 


The statutory presumption in the present case is restric- 
tively worded. . . . The presumption is neither irrebut¬ 
table nor unreasonable. To oblige the prosecution to 
obtain direct evidence of “living on immoral earnings” 
would in most cases make its task impossible. 

(See discussion in Francis Jacobs, The European 
Convention on Human Rights (Oxford: 1975), pp. 
113-14.) 

(d) Conclusion Regarding s. 11 (d) of the Charter 

and s. 8 of the Narcotic Control Act 

This review of the authorities lays the ground¬ 
work for formulating some general conclusions 
regarding reverse onus provisions and the pre¬ 
sumption of innocence in s. 11 (d). We can then 
proceed to apply these principles to the particulars 
of s. 8 of the Narcotic Control Act. 

In general one must, I think, conclude that a 
provision which requires an accused to disprove on 
a balance of probabilities the existence of a pre¬ 
sumed fact, which is an important element of the 
offence in question, violates the presumption of 
innocence in s. 11 (d). If an accused bears the 
burden of disproving on a balance of probabilities 
an essential element of an offence, it would be 
possible for a conviction to occur despite the exist¬ 
ence of a reasonable doubt. This would arise if the 
accused adduced sufficient evidence to raise a 


Bien que la Commission ait reconnu l’impor- 
tance generate de l’exigence que la poursuite 
prouve la culpabilite de l’accuse hors de tout doute 
raisonnable, elle a reconnu aussi le caractere 
a acceptable de certaines exceptions a ce principe. 
Par exemple, la Commission a conclu a la validite 
d’une disposition legale portant inversion de la 
charge de la preuve, disposition selon laquelle 
l’homme qui cohabite avec une prostituee ou qui 
b est regulierement en sa compagnie est presunre 
vivre sciemment de revenus tires de la prostitution:, 
a moins qu’il ne prouve le contraire {X contre !c 
Royaume-Uni, demande n° 5124/71, Recueil d^s 
c decisions, C.E.D.H. 135). La Commission a soufij- 
gne l’importance d’examiner le contenu et l’effg; 
d’une disposition legislative portant inversion de4l 
charge de la preuve. Elle conclut toutefois, a $ 
p. 135: 

^ [traduction] La presomption legale en l’espece est 
formulee de maniere restrictive ... Cette presomption 
n’est ni irrefutable ni deraisonnable. Obliger la poursuite 
a obtenir une preuve directe que quelqu’un «vit de 
revenus immoraux* rendrait, dans la plupart des cas, sa 
e tache impossible. 

(Voir l’analyse de Francis Jacobs, The European 
Convention on Human Rights (Oxford: 1975), aux 
pp. 113 et 114.) 

f d) Conclusion relative a l’al, 1 Id) de la Charte et 
a l’art. 8 de la Loi sur les stupefiants 

A partir de cet examen de la jurisprudence, nous 
sommes en mesure de formuler certaines conclu- 
£ sions generates sur les dispositions portant inver¬ 
sion de la charge de la preuve et sur la presomp¬ 
tion d’innocence enoncee a l’al. llrf). Nous 
pourrons ensuite appliquer ces principes aux dispo- 
h sitions de l’art. 8 de la Loi sur les stupefiants. 

Je crois que, d’une maniere generate, on doit 
conclure qu’une disposition qui oblige un accuse a 
demontrer selon la preponderance des probabilites 
l’inexistence d’un fait presume qui constitue un 
' element important de l’infraction en question, 
porte atteinte a la presomption d’innocence de l’al. 
llr/). S’il incombe a l’accuse de refuter selon la 
preponderance des probabilites un element essen- 
j tiel d’une infraction, une declaration de culpabilite 
pourrait etre prononcee en depit de l’existence d’un 
doute raisonnable. Cela se presenterait si l’accuse 
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reasonable doubt as to his or her innocence but did 
not convince the jury on a balance of probabilities 
that the presumed fact was untrue. 


The fact that the standard is only the civil one 
does not render a reverse onus clause constitution¬ 
al. As Sir Rupert Cross commented in the Rede 
Lectures, “The Golden Thread of the English 
Criminal Law: The Burden of Proof”, delivered in 
1976 at the University of Toronto, at pp. 11-13: 


It is sometimes said that exceptions to the Woolming- 
ton rule are acceptable because, whenever the burden of 
proof on any issue in a criminal case is borne by the 
accused, he only has to satisfy the jury on the balance of 
probabilities, whereas on issues on which the Crown 
bears the burden of proof the jury must be satisfied 
beyond a reasonable doubt .... The fact that the stand¬ 
ard is lower when the accused bears the burden of proof 
than it is when the burden of proof is borne by the 
prosecution is no answer to my objection to the existence 
of exceptions to the Woolmington rule as it does not 
alter the fact that a jury or bench of magistrates may 
have to convict the accused although they are far from 
sure of his guilt. 


As we have seen, the potential for a rational 
connection between the basic fact and the pre¬ 
sumed fact to justify a reverse onus provision has 
been elaborated in some of the cases discussed 
above and is now known as the “rational connec¬ 
tion test”. In the context of s. 11 ( d ), however, the 
following question arises: if we apply the rational 
connection test to the consideration of whether s. 
ll(t/) has been violated, are we adequately pro¬ 
tecting the constitutional principle of the presump¬ 
tion of innocence? As Professors MacKay and 
Cromwell point out in their article “Oakes: A Bold 
Initiative Impeded by Old Ghosts” (1983), 32 
C.R. (3d) 221, at p. 233: 


The rational connection test approves a provision that 
forces the trier to infer a fact that may be simply 
rationally connected to the proved fact. Why does it 
follow that such a provision does not offend the constitu- 


produisait une preuve suffisante pour soulever un 
doute raisonnable quant a sa culpabilite, mais ne 
parvenait pas a convaincre le jury selon la prepon¬ 
derance des probabilites que le fait presume est 
a inexact. 

Ce n’est pas parce que la norme applicable est la 
norme de preuve en matiere civile qu’une disposi¬ 
tion portant inversion de la charge de la preuve est 
b constitutionnelle. Comme l’a explique sir Rupert 
Cross dans «The Golden Thread of the English 
Criminal Law: The Burden of Proof*, conferenc^ 
donnee en 1976 a l’Universite de Toronto dans le 
cadre des Rede Lectures (aux pp. 11 a 13): 
c [traduction] D’aucuns pretendent que des excep 
tions a la regie posee dans l’arret Woolmington son to 
acceptables parce que, lorsque la charge de la preuve 
relativement a telle question dans une affaire criminelle 
incombe a l’accuse, celui-ci n’a a convaincre le jury que- 
^ selon la preponderance des probabilites, tandis que dans 
le cas des questions a l’egard desquelles la charge de la 
preuve incombe au ministere public, le jury doit etre 
convaincu hors de tout doute raisonnable ... Bien que la 
norme de preuve soit moins severe dans le cas de 1’ac- 
e cuse qu’elle ne Test dans le cas de la poursuite, je 
m’oppose tout de meme a toute exception a la regie 
etablie dans 1’arret Woolmington parce que cela ne 
change rien au fait qu’un jury ou une formation de 
magistrats peut avoir a declarer l’accuse coupable meme 
/ s’ils ne sont pas du tout certains de sa culpabilite. 

Rappelons ici que certains des arrets etudies 
precedemment ont etabli qu’une disposition por¬ 
tant inversion de la charge de la preuve pourrait se 
g justifier par I’existence d’un lien rationnel entre le 
fait etabli et le fait presume. II s’agit de ce qu’il est 
convenu d’appeler maintenant le «critere du lien 
rationnel*. Dans le contexte de l’al. lit/), toutefois, 
la question suivante se pose: si nous appliquons le 
h critere du lien rationnel a la question de savoir s’il 
y a eu violation de l’al. lit/), accordons-nous alors 
une protection adequate au principe constitution- 
nel de la presomption d’innocence? Comme le 
. soulignent les professeurs MacKay et Cromwell 
1 dans leur article intitule «Oakes: A Bold Initiative 
Impeded by Old Ghosts* (1983), 32 C.R. (3d) 
221, a la p. 233: 

[traduction] Le critere du lien rationnel a pour effet 
j de sanctionner une disposition qui oblige le juge a 
conclure a l’existence d’un fait qui peut n’avoir qu’un 
lien rationnel avec le fait etabli. Pourquoi s’ensuit-il 
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tional right to be proved guilty beyond a reasonable 
doubt? 


qu’une telle disposition ne porte pas atteinte au droit 
constitutionnel de voir sa culpabilite prouvee hors de 
tout doute raisonnable? 



A basic fact may rationally tend to prove a pre¬ 
sumed fact, but not prove its existence beyond a 
reasonable doubt. An accused person could there¬ 
by be convicted despite the presence of a reason¬ 
able doubt. This would violate the presumption of 
innocence. 


Un fait etabli peut rationnellement tendre a prou- 
ver un fait presume, sans pour autant en prouver 
l’existence hors de tout doute raisonnable. Un 
accuse pourrait done etre reconnu coupable malgre 
l’existence d’un doute raisonnable, ce qui irait a 
b l’encontre de la presomption d’innocence. 


I should add that this questioning of the consti¬ 
tutionality of the “rational connection test” as a 
guide to interpreting s. 1 1(d) does not minimize its 
importance. The appropriate stage for invoking the c 
rational connection test, however, is under s. 1 of 
the Charter. This consideration did not arise under 
the Canadian Bill of Rights because of the 
absence of an equivalent to s. 1. At the Court of 
Appeal level in the present case, Martin J.A. 4 
sought to combine the analysis of s. 11(d) and s. 1 
to overcome the limitations of the Canadian Bill of 
Rights jurisprudence. To my mind, it is highly 
desirable to keep s. 1 and s. 11(d) analytically 
distinct. Separating the analysis into two compo- e 
nents is consistent with the approach this Court 
has taken to the Charter to date (see R. v. Big M 
Drug Mart Ltd., supra; Hunter v. Southam Inc., 
[1984] 2 S.C.R. 145; Law Society of Upper f 
Canada v. Skapinker, [1984] 1 S.C.R. 357). 


Je m’empresse d’ajouter que cette mise en douti 
de la constitutionnalite du «critere du lien ration 
nel» comme guide d’interpretation de Pal. lid) nc I 
diminue en rien l’importance de ce critere. C’estil 
toutefois dans le contexte de Particle premier de 1 
Charte qu’il convient d’invoquer le critere du lien I 
rationnel. Or, cette question ne s’est pas presenteco 
sous le regime de la Declaration canadienne des \ 
droits parce que celle-ci ne contient pas de disposi¬ 
tion equivalant a Particle premier. En Cour d’ap- 
pel en Pespece, le juge Martin a cherche a combi¬ 
ner Panalyse de Pal. lid) et celle de Particle 
premier en vue de surmonter les limites de la 
jurisprudence portant sur la Declaration cana¬ 
dienne des droits. A mon sens, il est tres souhaita- 
ble qu'a des fins d’analyse Particle premier et Pal. 
lid) restent distincts. Ce partage de Panalyse en 
deux composantes est compatible avec la fagon 
dont cette Cour a aborde la Charte jusqu’a present 
(voir R. c. Big M Drug Mart Ltd., precite; Hunter 
c. Southam Inc., [1984] 2 R.C.S. 145; Law 
Society of Upper Canada c. Skapinker, [1984] 1 
R.C.S. 357). 


To return to s. 8 of the Narcotic Control Act, I 
am in no doubt whatsoever that it violates s. 11(d) 
of the Charter by requiring the accused to prove 
on a balance of probabilities that he was not in h 
possession of the narcotic for the purpose of traf¬ 
ficking. Mr. Oakes is compelled by s. 8 to prove he 
is not guilty of the offence of trafficking. He is 
thus denied his right to be presumed innocent and 
subjected to the potential penalty of life imprison- 1 
ment unless he can rebut the presumption. This is 
radically and fundamentally inconsistent with the 
societal values of human dignity and liberty which 


Revenons a Part. 8 de la Loi sur les stupefiants. 
Je n’ai pas le moindre doute que cet article viole 
Pal. 1 Id) de la Charte en exigeant de Paccuse qu’il 
etablisse selon la preponderance des probabilites 
qu’il n’etait pas en possession du stupefiant pour 
en faire le trafic. L’article 8 oblige M. Oakes a 
prouver qu’il n’est pas coupable de l’infraction de 
trafic. II se voit ainsi refuser le droit d’etre pre¬ 
sume innocent et court en meme temps le risque de 
se voir infliger une peine d’emprisonnement a per- 
petuite, a moins qu’il ne reussisse a refuter la 
presomption. Cela est radicalement et fondamen- 
talement incompatible avec les valeurs sociales de 
la liberte et de la dignite humaine, que nous 
faisons notres, et va directement a l’encontre de la 
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we espouse, and is directly contrary to the pre¬ 
sumption of innocence enshrined in s. 11(d). Let 
us turn now to s. 1 of the Charter. 

V 

Is s. 8 of the Narcotic Control Act a Reasonable 
and Demonstrably Justified Limit Pursuant to s. 1 

of the Charter ? 

The Crown submits that even if s. 8 of the 
Narcotic Control Act violates s. 11 ( d ) of the 
Charter, it can still be upheld as a reasonable limit 
under s. 1 which, as has been mentioned, provides: 


1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society. 

The question whether the limit is “prescribed by 
law” is not contentious in the present case since s. 
8 of the Narcotic Control Act is a duly enacted 
legislative provision. It is, however, necessary to 
determine if the limit on Mr. Oakes’ right, as 
guaranteed by s. 11 (d) of the Charter, is “reason¬ 
able” and “demonstrably justified in a free and 
democratic society” for the purpose of s. 1 of the 
Charter, and thereby saved from inconsistency 
with the Constitution. 

It is important to observe at the outset that s. 1 
has two functions: first, it constitutionally guaran¬ 
tees the rights and freedoms set out in the provi¬ 
sions which follow; and, second, it states explicitly 
the exclusive justificatory criteria (outside of s. 33 
of the Constitution Act, 1982) against which limi¬ 
tations on those rights and freedoms must be 
measured. Accordingly, any s. 1 inquiry must be 
premised on an understanding that the impugned 
limit violates constitutional rights and freedoms— 
rights and freedoms which are part of the supreme 
law of Canada. As Wilson J. stated in Singh v. 
Minister of Employment and Immigration, supra, 
at p. 218: “ ... it is important to remember that 
the courts are conducting this inquiry in light of a 


presomption d’innocence enchassee a l’al. 1 Id). 
Passons maintenant a Particle premier de la 
Charte. 

V 

a 

L’article 8 de la Loi sur les stupejlants constitue- 

t-il une limite raisonnable dont la justification 

puisse se demontrer, au sens de l’article premier de 

la Char tel 

b 

Le ministere public fait valoir que meme a 
supposer que Part. 8 de la Loi sur les stupefiants 
contrevienne a Pal. llrf) de la Charte, il peut tou^ 
de meme etre declare valide pour le motif qu’iF 
e constitue une restriction raisonnable au sens d^ 
Particle premier qui, rappelons-le, dispose: 

1. La Charte canadienne des droits et libertes garanjg 
tit les droits et libertes qui y sont fenonces. Ils ne peuventn 
d etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe libre et 
democratique. 

La question de savoir s’il s’agit d’une restriction 
e apportee «par une regie de droit* ne se pose pas en 
Pespece puisque Part. 8 de la Loi sur les stupe¬ 
fiants est une disposition legislative dument adop¬ 
tee. II est toutefois necessaire de determiner si, 
y dans le cas de M. Oakes, la restriction au droit 
garanti par Pal. 11 d) de la Charte est «raisonna- 
ble* et si sa justification peut «se demontrer dans le 
cadre d’une societe libre et democratique* au sens 
de Part. 1 de la Charte, de maniere a etre compati- 
g ble avec la Constitution. 

II importe de souligner des l’abord que Particle I 
premier remplit deux fonctions: premierement, il I 
enchasse dans la Constitution les droits et libertes I 
h enonces dans les dispositions qui le suivent; et, I 
deuxiemement, il etablit explicitement les seuls I 
criteres justificatifs (a part ceux de Part. 33 de la I 
Loi constitutionnelle de 1982) auxquels doivent I 
satisfaire les restrictions apportees a ces droits et I 
' libertds. En consequence, tout examen fonde sur I 
Particle premier doit partir de l’idee que la restric- I 
tion attaquee porte atteinte a des droits et libertes I 
garantis par la Constitution — des droits et des I 
. libertes qui font partie de la loi supreme du I 
Canada. Comme le fait remarquer le juge Wilson I 
dans l’arret Singh c. Ministre de VEmploi et de I 
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commitment to uphold the rights and freedoms set 
out in the other sections of the Charter 


A second contextual element of interpretation of 
s. 1 is provided by the words “free and democratic 
society”. Inclusion of these words as the final 
standard of justification for limits on rights and 
freedoms refers the Court to the very purpose for 
which the Charter was originally entrenched in the 
Constitution: Canadian society is to be free and 
democratic. The Court must be guided by the 
values and principles essential to a free and demo¬ 
cratic society which I believe embody, to name but 
a few, respect for the inherent dignity of the 
human person, commitment to social justice and 
equality, accommodation of a wide variety of 
beliefs, respect for cultural and group identity, and 
faith in social and political institutions which 
enhance the participation of individuals and 
groups in society. The underlying values and prin¬ 
ciples of a free and democratic society are the 
genesis of the rights and freedoms guaranteed by 
the Charter and the ultimate standard against 
which a limit on a right or freedom must be 
shown, despite its effect, to be reasonable and 
demonstrably justified. 


The rights and freedoms guaranteed by the 
Charter are not, however, absolute. It may become 
necessary to limit rights and freedoms in circum¬ 
stances where their exercise would be inimical to 
the realization of collective goals of fundamental 
importance. For this reason, s. 1 provides criteria 
of justification for limits on the rights and free¬ 
doms guaranteed by the Charter. These criteria 
impose a stringent standard of justification, espe¬ 
cially when understood in terms of the two contex¬ 
tual considerations discussed above, namely, the 
violation of a constitutionally guaranteed right or 
freedom and the fundamental principles of a free 
and democratic society. 

The onus of proving that a limit on a right or 
freedom guaranteed by the Charter is reasonable 
and demonstrably justified in a free and democrat- 


TImmigration, precite, a la p. 218: « ... il est 
important de se rappeler que les tribunaux effec- 
tuent cette enquete tout en veillant au respect des 
droits et libertes enonces dans les autres articles de 
« la Charter 

Un second element contextuel d’interpretation 
de l’article premier est fourni par l’expression 
«societe libre et democratique*. L’inclusion de ces 
b mots a titre de norme finale de justification de la- 
restriction des droits et libertes rappelle aux tribu¬ 
naux 1’objet meme de l’enchassement de la Chartgf 
dans la Constitution: la societe canadienne doiL 
etre libre et democratique. Les tribunaux doivent 
c etre guides par des valeurs et des principes esserfE: 
tiels a une societe libre et democratique, lesquel^ 
comprennent, selon moi, le respect de la dignite 
inherente de l’etre humain, la promotion de l£> 
d justice et de l’egalite sociales, Facceptation d’une 
grande diversite de croyances, le respect de chaque 
culture et de chaque groupe et la foi dans les 
institutions sociales et politiques qui favorisent la 
participation des particulars et des groupes dans 
e la societe. Les valeurs et les principes sous-jacents 
d’une societe libre et democratique sont a l’origine 
des droits et libertes garantis par la Charte et 
constituent la norme fondamentale en fonction de 
laquelle on doit etablir qu’une restriction d’un 
/ droit ou d’une liberte constitue, malgre son effet, 
une limite raisonnable dont la justification peut se 
demontrer. 

Toutefois, les droits et libertes garantis par la 
g Charte ne sont pas absolus. II peut etre necessaire 
de les restreindre lorsque leur exercice empeche- 
rait d’atteindre des objectifs sociaux fondamenta- 
lement importants. C’est pourquoi Farticle premier 
k prevoit des criteres de justification des limites 
imposees aux droits et libertes garantis par la 
Charte. Ces criteres etablissent une norme severe 
en matiere de justification, surtout lorsqu’on les 
rapproche des deux facteurs contextuels examines 
l precedemment, savoir la violation d’un droit ou 
d’une liberte garantis par la Constitution et les 
principes fondamentaux d’une societe libre et 
democratique. 

j La charge de prouver qu’une restriction appor- 
tee a un droit ou a une liberte garantis par la 
Charte est raisonnable et que sa justification peut 
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ic society rests upon the party seeking to uphold 
the limitation. It is clear from the text of s. 1 that 
limits on the rights and freedoms enumerated in 
the Charter are exceptions to their general guaran¬ 
tee. The presumption is that the rights and free- a 
doms are guaranteed unless the party invoking s. 1 
can bring itself within the exceptional criteria 
which justify their being limited. This is further 
substantiated by the use of the word “demonstra¬ 
bly” which clearly indicates that the onus of jus- b 
tification is on the party seeking to limit: Hunter v. 
Southam Inc., supra. 


The standard of proof under s. 1 is the civil 
standard, namely, proof by a preponderance of 
probability. The alternative criminal standard, 
proof beyond a reasonable doubt, would, in my 
view, be unduly onerous on the party seeking to 
limit. Concepts such as “reasonableness”, “justifi¬ 
ability” and “free and democratic society” are 
simply not amenable to such a standard. Neverthe- e 
less, the preponderance of probability test must be 
applied rigorously. Indeed, the phrase “demonstra¬ 
bly justified” in s. 1 of the Charter supports this 
conclusion. Within the broad category of the civil 
standard, there exist different degrees of probabili- / 
ty depending on the nature of the case: see Sopin- 
ka and Lederman, The Law of Evidence in Civil 
Cases (Toronto: 1974), at p. 385. As Lord Den¬ 
ning explained in Bater v. Bater, [1950] 2 All E.R. 
458 (C.A.), at p. 459: 8 


The case may be proved by a preponderance of probabil¬ 
ity, but there may be degrees of probability within that 
standard. The degree depends on the subject-matter. A 
civil court, when considering a charge of fraud, will i 
naturally require a higher degree of probability than 
that which it would require if considering whether negli¬ 
gence were established. It does not adopt so high a 
degree as a criminal court, even when it is considering a 
charge of a criminal nature, but still it does require a j 
degree of probability which is commensurate with the 
occasion. 


se demontrer dans le cadre d’une societe libre et 
democratique incombe a la partie qui demande le 
maintien de cette restriction. II ressort nettement 
du texte de Particle premier que les restrictions 
apportees aux droits et libertes enonces dans la 
Charte constituent des exceptions a la garantie 
generale dont ceux-ci font Pobjet. On presume que 
les droits et libertes sont garantis, a moins que la 
partie qui invoque Particle premier ne puisse satis- 
faire aux criteres exceptionnels qui justifient leur 
restriction. C’est ce que confirme Pemploi de Pexry 
pression «puisse se demontrer* qui indique claire- 
ment qu’il appartient a la partie qui cherche ^ 
apporter la restriction de demontrer qu’elle est= 
justifiee: Hunter c. Southam Inc., precite. 

La norme de preuve aux fins de Particle premie^ 
est celle qui s’applique en matiere civile, savoir 
preuve selon la preponderance des probabilites. 
L’autre possibility, la preuve hors de tout doute 
raisonnable qui s’applique en matiere criminelle, 
imposerait selon moi une charge trop lourde a la 
partie qui cherche a apporter la restriction. Des 
concepts comme «le caractere raisonnable*, «le 
caractere justifiable* et «une societe libre et demo¬ 
cratique* ne se pretent tout simplement pas a 
Papplication d’une telle norme. Neanmoins, le cri- 
tere de la preponderance des probabilites doit etre 
applique rigoureusement. En fait, l’expression 
«dont la justification puisse se demontrer*, que l’on 
trouve a Particle premier de la Charte, etaye cette 
conclusion. La norme generale applicable en 
matiere civile comporte differents degres de proba¬ 
bility qui varient en fonction de la nature de 
chaque espece: voir Sopinka et Lederman, The 
Law of Evidence in Civil Cases (Toronto: 1974), a 
la p. 385. Comme l’explique lord Denning dans 
Bater v. Bater, [1950] 2 All E.R. 458 (C.A.), a la 
p. 459: 

[traduction] La preuve peut etre faite selon la pre¬ 
ponderance des probabilites, mais cette norme peut corn- 
porter des degres de probability. Ce degre depend de 
Pobjet du litige. Une cour civile, saisie d’une accusation 
de fraude, exigera naturellement un degre de probability 
plus eleve que celui qu’elle exigerait en examinant si la 
faute a ete etablie. Elle n’adopte pas une norme aussi 
sevyre que le ferait une cour criminelle, meme en exami¬ 
nant une accusation de nature criminelle, mais il reste 
qu’elle exige un degre de probability proportionne aux 
circonstances. 
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This passage was cited with approval in Hanes v. 
Wawanesa Mutual Insurance Co., [1963] S.C.R. 
154, at p. 161. A similar approach was put for¬ 
ward by Cartwright J. in Smith v. Smith, [1952] 2 
S.C.R. 312, at pp. 331-32: 

I wish, however, to emphasize that in every civil action 
before the tribunal can safely find the affirmative of an 
issue of fact required to be proved it must be reasonably 
satisfied, and that whether or not it will be so satisfied 
must depend on the totality of the circumstances on 
which its judgment is formed including the gravity of 
the consequences .... 

Having regard to the fact that s. 1 is being 
invoked for the purpose of justifying a violation of 
the constitutional rights and freedoms the Charter 
was designed to protect, a very high degree of 
probability will be, in the words of Lord Denning, 
“commensurate with the occasion”. Where evi¬ 
dence is required in order to prove the constituent 
elements of a s. 1 inquiry, and this will generally 
be the case, it should be cogent and persuasive and 
make clear to the Court the consequences of 
imposing or not imposing the limit. See: Law 
Society of Upper Canada v. Skapinker, supra, at 
p. 384; Singh v. Minister of Employment and 
Immigration, supra, at p. 217. A court will also 
need to know what alternative measures for imple¬ 
menting the objective were available to the legisla¬ 
tors when they made their decisions. I should add, 
however, that there may be cases where certain 
elements of the s. 1 analysis are obvious or 
self-evident. 

To establish that a limit is reasonable and 
demonstrably justified in a free and democratic 
society, two central criteria must be satisfied. 
First, the objective, which the measures respon¬ 
sible for a limit on a Charter right or freedom are 
designed to serve, must be “of sufficient impor¬ 
tance to warrant overriding a constitutionally pro¬ 
tected right or freedom”: R. v. Big M Drug Mart 
Ltd., supra , at p. 352. The standard must be high 
in order to ensure that objectives which are trivial 
or discordant with the principles integral to a free 
and democratic society do not gain s. 1 protection. 
It is necessary, at a minimum, that an objective 
relate to concerns which are pressing and substan- 


Ce passage a ete cite et approuve dans l’arret 
Hanes v. Wawanesa Mutual Insurance Co., 
[1963 ] R.C.S. 154, a la p. 161. Un point de vue 
semblable a ete exprime par le juge Cartwright 
a dans l’arret Smith v. Smith, [1952] 2 R.C.S. 312, 
aux pp. 331 et 332: 

[traduction] Je tiens toutefois a souligner que, dans 
toute action civile, pour pouvoir conclure sans risque a 
l’exactitude d’une question de fait qui doit etre etablie, 
b le tribunal doit etre convaincu d’une maniere raisonna*- 
ble qui dependra de l'ensemble des circonstances a parti:' 
desquelles il formera son jugement, y compris la gravity 
des consequences ... <£> 

-sr 

c Compte tenu du fait que Particle premier esT 
invoque afin de justifier une violation des droits efj 
libertes constitutionnels que la Charte vise a prote^ 
ger, un degre tres eleve de probability sera, pour ! 
reprendre l’expression de lord Denning, «propor- 
d tionne aux circonstances*. Lorsqu’une preuve est 
necessaire pour etablir les elements constitutifs 
d’une analyse en vertu de Particle premier, ce qui 
est generalement le cas, elle doit etre forte et 
persuasive et faire ressortir nettement a la cour les 
consequences d’une decision d’imposer ou de ne 
pas imposer la restriction. Voir: Law Society of 
Upper Canada c. Skapinker, precite, a la p. 384; 
Singh c. Ministre de I’Emploi et de l'Immigration, 
/ precite, a la p. 217. La cour devra aussi connaitre 
les autres moyens dont disposait le legislateur, au 
moment de prendre sa decision, pour realiser l’ob- 
jectif en question. Je dois cependant ajouter qu’il 
peut arriver que certains elements constitutifs 
g d’une analyse en vertu de Particle premier soient 
manifestes ou evidents en soi. 

Pour etablir qu’une restriction est raisonnable et 
que sa justification peut se demontrer dans le 
h cadre d’une societe libre et democratique, il faut 
satisfaire a deux criteres fondamentaux. En pre¬ 
mier lieu, l’objectif que visent a servir les mesures 
qui apportent une restriction a un droit ou a une 
liberte garantis par la Charte, doit etre «suffisam- 
1 ment important pour justifier la suppression d’un 
droit ou d’une liberte garantis par la Constitution*: 
R. c. Big M Drug Mart Ltd., precite, a la p. 352. 
La norme doit etre severe afin que les objectifs peu 
j importants ou contraires aux principes qui consti¬ 
tuent Pessence meme d’une societe libre et demo¬ 
cratique ne beneficient pas de la protection de 
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tial in a free and democratic society before it can 
be characterized as sufficiently important. 


Second, once a sufficiently significant objective 
is recognized, then the party invoking s'. 1 must 
show that the means chosen are reasonable and 
demonstrably justified. This involves “a form of b 
proportionality test”: R. v. Big M Drug Mart Ltd., 
supra, at p. 352. Although the nature of the 
proportionality test will vary depending on the 
circumstances, in each case courts will be required 
to balance the interests of society with those of 
individuals and groups. There are, in my view, 
three important components of a proportionality 
test. First, the measures adopted must be carefully 
designed to achieve the objective in question. They d 
must not be arbitrary, unfair or based on irrational 
considerations. In short, they must be rationally 
connected to the objective. Second, the means, 
even if rationally connected to the objective in this 
first sense, should impair “as little as possible” the e 
right or freedom in question: R. v. Big M Drug 
Mart Ltd., supra, at p. 352. Third, there must be a 
proportionality between the effects of the measures 
which are responsible for limiting the Charter 
right or freedom, and the objective which has been 
identified as of “sufficient importance”. 


With respect to the third component, it is clear 
that the general effect of any measure impugned 
under s. 1 will be the infringement of a right or 
freedom guaranteed by the Charter, this is the A 
reason why resort to s. 1 is necessary. The inquiry 
into effects must, however, go further. A wide 
range of rights and freedoms are guaranteed by 
the Charter, and an almost infinite number of 
factual situations may arise in respect of these. 1 
Some limits on rights and freedoms protected by 
the Charter will be more serious than others in 
terms of the nature of the right or freedom violat¬ 
ed, the extent of the violation, and the degree to . 
which the measures which impose the limit trench 
upon the integral principles of a free and demo- 


l’article premier. II faut a tout le moins qu’un 
objectif se rapporte a des preoccupations urgentes 
et reelles dans une societe libre et democratique, 
pour qu’on puisse le qualifier de suffisamment 
important. 

En deuxieme lieu, des qu’il est reconnu qu’un 
objectif est suffisamment important, la partie qui 
invoque 1’article premier doit alors demontrer que 
les moyens choisis sont raisonnables et que leurl 
justification peut se demontrer. Cela necessite l'ap- 
plication d’«une sorte de critere de proportionnaeA 
lite»: R. c. Big M Drug Mart Ltd., precite, a la p^o 
352. Meme si la nature du critere de proportionna¬ 
lite pourra varier selon les circonstances, les tribu-^ 
naux devront, dans chaque cas, soupeser les inte^ 
rets de la societe et ceux de particuliers et deo 
groupes. A mon avis, un critere de proportionnalite 
comporte trois elements importants. Premiere- 
ment, les mesures adoptees doivent etre soigneuse- 
ment congues pour atteindre l’objectif en question. 
Elies ne doivent etre ni arbitrages, ni inequitables, 
ni fondees sur des considerations irrationnelles. 
Bref, elles doivent avoir un lien rationnel avec 
l’objectif en question. Deuxiemement, meme a sup- 
poser qu’il y ait un tel lien rationnel, le moyen 
choisi doit etre de nature a porter «le moins possi¬ 
ble® atteinte au droit ou a la liberte en question: R. 
c. Big M Drug Mart Ltd., precite, a la p. 352. 
Troisiemement, il doit y avoir proportionnalite 
entre les effets des mesures restreignant un droit 
ou une liberte garantis par la Charte et l’objectif 
reconnu comme «suffisamment important*. 

Quant au troisieme element, il est evident que 
toute mesure attaquee en vertu de l’article premier 
aura pour effet general de porter atteinte a un 
droit ou a une liberte garantis par la Charte-, d’ou 
la necessite du recours a l’article premier. L’ana- 
lyse des effets ne doit toutefois pas s’arreter la. La 
Charte garantit toute une gamme de droits et de 
libertes a l’egard desquels un nombre presque 
infini de situations peuvent se presenter. La gravite 
des restrictions apportees aux droits et libertes 
garantis par la Charte variera en fonction de la 
nature du droit ou de la liberte faisant l’objet 
d’une atteinte, de l’ampleur de l’atteinte et du 
degre d’incompatibilite des mesures restrictives 
avec les principes inherents a une societe libre et 







140 


R. v. OAKES The Chief Justice 


[1986] 1 S.C.R. 


cratic society. Even if an objective is of sufficient 
importance, and the first two elements of the 
proportionality test are satisfied, it is still possible 
that, because of the severity of the deleterious 
effects of a measure on individuals or groups, the « 
measure will not be justified by the purposes it is 
intended to serve. The more severe the deleterious 
effects of a measure, the more important the 
objective must be if the measure is to be reason¬ 
able and demonstrably justified in a free and * 
democratic society. 

Having outlined the general principles of a s. 1 
inquiry, we must apply them to s. 8 of the Narcotic c 
Control Act. Is the reverse onus provision in s. 8 a 
reasonable limit on the right to be presumed inno¬ 
cent until proven guilty beyond a reasonable doubt 
as can be demonstrably justified in a free and 
democratic society? 


« ■ £ 

The starting point for formulating a response to 
this question is, as stated above, the nature of 
Parliament’s interest or objective which accounts 
for the passage of s. 8 of the Narcotic Control Act. 
According to the Crown, s. 8 of the Narcotic y 
Control Act is aimed at curbing drug trafficking 
by facilitating the conviction of drug traffickers. In 
my opinion, Parliament’s concern that drug traf¬ 
ficking be decreased can be characterized as sub¬ 
stantial and pressing. The problem of drug traf- g 
ficking has been increasing since the 1950’s at 
which time there was already considerable con¬ 
cern. (See Report of the Special Committee on 
Traffic in Narcotic Drugs, Appendix to Debates of 
the Senate, Canada, Session 1955, pp. 690-700; h 
see also Final Report of the Commission of Inqui¬ 
ry into the Non-Medical Use of Drugs (Ottawa, 
1973).) Throughout this period, numerous meas¬ 
ures were adopted by free and democratic socie- ,■ 
ties, at both the international and national levels. 


At the international level, on June 23, 1953, the 
Protocol for Limiting and Regulating the Cultiva- 


democratique. Meme si un objectif est suffisam- 
ment important et meme si on a satisfait aux deux 
premiers elements du critere de proportionnalite, il 
se peut encore qu’en raison de la gravite de ses 
effets prejudiciables sur des particuliers ou sur des 
groupes, la mesure ne soit pas justifiee par les 
objectifs qu’elle est destinee a servir. Plus les effets 
prejudiciables d’une mesure sont graves, plus l’ob- 
jectif doit etre important pour que la mesure soit 
raisonnable et que sa justification puisse se demon- 
trer dans le cadre d’une societe libre etc 
democratique. 

col 

Ayant expose les principes generaux qui regis-L 
sent une analyse en vertu de Particle premier, nous^ 
devons maintenant les appliquer a Part. 8 de la LoiQ 
sur les stupefiants. La disposition portant inver-co 
sion de la charge de la preuve qui figure a Part. 8 
apporte-t-elle au droit d’etre presume innocent 
tant que la culpabilite n’est pas prouvee hors de 
tout doute raisonnable, une restriction raisonnable 
dont la justification puisse se demontrer dans le 
cadre d’une societe libre et democratique? 

Comme je l’ai deja souligne, pour repondre a 
cette question, il faut commencer par preciser la 
nature de l’interet ou de l’objectif poursuivi par le 
legislateur en adoptant Part. 8 de la Loi sur les 
stupefiants. Selon le ministere public, Part. 8 de la 
Loi sur les stupefiants vise a refrener le trafic des 
stupefiants en facilitant Pobtention d’un verdict de 
culpabilite contre les trafiquants. A mon avis, le 
souci du legislateur de reduire le trafic des stupe¬ 
fiants peut etre qualifie de reel et urgent. Le 
probleme du trafic des stupefiants n’a cesse de 
s’aggraver depuis les annees cinquante, et deja a 
cette epoque ce phenomene suscitait beaucoup 
d’inquietude. (Voir Rapport du Comite special 
charge d’enqueter sur le trafic des stupefiants, 
appendice aux Debats du Senat du Canada, ses¬ 
sion 1955, aux pp. 736 a 747; voir aussi Rapport 
final. Commission d'enquete sur I’usage des dro¬ 
gues a des fins non medicales (Ottawa, 1973).) 
Pendant toute cette periode, des societes libres et 
democratiques ont adopte de nombreuses mesures 
tant sur le plan national que sur le plan 
international. 

Sur le plan international, le Protocole visant a 
limiter et a reglementer la culture du pavot, ainsi 
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lion of the Poppy Plant, the Production of, Inter¬ 
national and Wholesale Trade in, and Use of 
Opium, to which Canada is a signatory, was 
adopted by the United Nations Opium Conference 
held in New York. The Single Convention on « 
Narcotic Drugs, 1961, was acceded to in New 
York on March 30, 1961. This treaty was signed 
by Canada on March 30, 1961. It entered into 
force on December 13, 1964. As stated in the 

h 

Preamble, “addiction to narcotic drugs constitutes 
a serious evil for the individual and is fraught with 
social and economic danger to mankind, ...” 

At the national level, statutory provisions have 
been enacted by numerous countries which, inter c 
alia, attempt to deter drug trafficking by imposing 
criminal sanctions (see, for example, Misuse of 
Drugs Act 1975, 1975 (N.Z.), No. 116; Misuse of 
Drugs Act 1971, 1971 (U.K.), c. 38). d 

The objective of protecting our society from the 
grave ills associated with drug trafficking, is, in 
my view, one of sufficient importance to warrant 
overriding a constitutionally protected right or 
freedom in certain cases. Moreover, the degree of 
seriousness of drug trafficking makes its acknowl¬ 
edgement as a sufficiently important objective for 
the purposes of s. 1, to a large extent, self-evident, f 
The first criterion of a s. 1 inquiry, therefore, has 
been satisfied by the Crown. 

The next stage of inquiry is a consideration of 
the means chosen by Parliament to achieve its 
objective. The means must be reasonable and 
demonstrably justified in a free and democratic 
society. As outlined above, this proportionality test 
should begin with a consideration of the rationality h 
of the provision: is the reverse onus clause in s. 8 
rationally related to the objective of curbing drug 
trafficking? At a minimum, this requires that s. 8 
be internally rational; there must be a rational 
connection between the basic fact of possession ' 
and the presumed fact of possession for the pur¬ 
pose of trafficking. Otherwise, the reverse onus 
clause could give rise to unjustified and erroneous 


que la production, le commerce international, le 
commerce de gros et I’emploi de Vopium , dont le 
Canada est signataire, a ete adopte le 23 juin 1953 
dans le cadre de la Conference des Nations unies 
sur l’opium tenue a New York. La Convention 
unique sur les stupefiants de 1961 a ete conclue a 
New York le 30 mars 1961. Signe par le Canada 
le meme jour, ce traite est entre en vigueur le 13 
decembre 1964. Comme on le dit dans le pream- 
bule, «la toxicomanie est un fleau pour l’individu et 
constitue un danger economique et social pour 
Phumanite...» 

CD 

Sur le plan national, de nombreux pays or£ 
adopte des dispositions legislatives visant notarn^ 
ment, par l’impositioii de sanctions penales, a 
empecher le trafic des stupefiants (voir, par exenfo 
pie, la Misuse of Drugs Act 1975, 1975 (N.Z.), i§j 
116; la Misuse of Drugs Act 1971, 1971 (U.K.J7 
chap. 38). 

L’objectif de protection de notre societe contre 
les fleaux lies au trafic des stupefiants est, selon 
moi, suffisamment important pour justifier dans 
certains cas l’atteinte a un droit ou a une liberte 
garantis par la Constitution. De plus, la gravite du 
trafic des stupefiants fait qu’il va presque sans dire 
que sa repression constitue un objectif suffisam¬ 
ment important aux fins de l’article premier. Le 
ministere public a done satisfait au premier critere 
applicable a une analyse en vertu de Particle 
premier. 

L’etape suivante de l’analyse consiste a exami¬ 
ner le moyen choisi par le legislateur pour attein- 
dre son objectif. Ce moyen doit etre raisonnable et 
sa justification doit pouvoir se demontrer dans le 
cadre d’une societe libre et democratique. Souli- 
gnons encore une fois que Papplication de ce cri¬ 
tere de proportionnalite doit commencer par un 
examen de la rationalite de la disposition: existe- 
t-il un lien rationnel entre la disposition de Part. 8 
portant inversion de la charge de la preuve et 
Pobjectif consistant a refrener le trafic des stupe¬ 
fiants? Cela necessite tout au moins que Part. 8 
soit lui-meme rationnel. II doit exister un lien 
rationnel entre le fait etabli de la possession et le 
fait presume de la possession a des fins de trafic, 
sinon la disposition portant inversion de la charge 
de la preuve pourrait avoir pour consequence que 
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convictions for drug trafficking of persons guilty 
only of possession of narcotics. 

In my view, s. 8 does not survive this rational 
connection test. As Martin J.A. of the Ontario 
Court of Appeal concluded, possession of a small 
or negligible quantity of narcotics does not support 
the inference of trafficking. In other words, it 
would be irrational to infer that a person had an 
intent to traffic on the basis of his or her posses¬ 
sion of a very small quantity of narcotics. The 
presumption required under s. 8 of the Narcotic 
Control Act is overinclusive and could lead to 
results in certain cases which would defy both 
rationality and fairness. In light of the seriousness 
of the offence in question, which carries with it the 
possibility of imprisonment for life, I am further 
convinced that the first component of the propor¬ 
tionality test has not been satisfied by the Crown. 

Having concluded that s. 8 does not satisfy this 
first component of proportionality, it is unneces¬ 
sary to consider the other two components. 

VI 

Conclusion 

The Ontario Court of Appeal was correct in 
holding that s. 8 of the Narcotic Control Act 
violates the Canadian Charter of Rights and Free¬ 
doms and is therefore of no force or effect. Section 
8 imposes a limit on the right guaranteed by s. 
11 (d) of the Charter which is not reasonable and is 
not demonstrably justified in a free and democrat¬ 
ic society for the purpose of s. 1. Accordingly, the 
constitutional question is answered as follows: 


Question: 

Is s. 8 of the Narcotic Control Act inconsistent with s. 
11 id) of the Canadian Charter of Rights and Freedoms 
and thus of no force and effect? 

Answer : Yes. 

I would, therefore, dismiss the appeal. 


des personnes coupables de simple possession de 
stupefiants soient erronement et sans justification 
declarees coupables de trafic. 

Selon moi, l’art. 8 ne satisfait pas au critere du 
lien rationnel. Comme l’a conclu le juge Martin de 
la Cour d’appel de l’Ontario, la possession d’une 
quantite infime ou negligeable de stupefiants ne 
justifie pas une conclusion de trafic. En d’autres 
b termes, il serait irrationnel de deduire qu’une per^ 
sonne avait l’intention de faire le trafic du seul fait 
qu’elle etait en possession d’une petite quantite de 
stupefiants. La presomption requise en vertu d@j 
Tart. 8 de la Loi sur les stupefiants est trop large 
c et est susceptible dans certains cas d’entrainer de^ 
resultats a la fois irrationnels et inequitable^ 
Compte tenu de la gravite de l’infraction en ques® 
tion, qui comporte la possibilite d’un emprisonneS 
ment a perpetuite, je suis d’autant plus persuader 
que le ministere public n’a pas satisfait au premier 
element du critere de proportionnalite. 

Ayant conclu que l’art. 8 ne satisfait pas a ce 
premier element de proportionnalite, il n’est pas 
necessaire d’examiner les deux autres elements. 

VI 

Conclusion 
/ - 

C’est a bon droit que la Cour d’appel de [’Onta¬ 
rio a conclu que l’art. 8 de la Loi sur les stupe¬ 
fiants contrevient a la Charte canadienne des 
droits et libertes et qu’il est par consequent inope- 
g rant. L’article 8 apporte au droit garanti par l’al. 
11 d) de la Charte une restriction qui n’est pas 
raisonnable et dont la justification ne peut se 
demontrer dans le cadre d’une societe libre et 
h democratique, au sens de l’article premier. Par 
consequent, la question constitutionnelle regoit la 
reponse suivante: 


Question: 



ble avec l’al. 1 Id) de la Charte canadienne des droits et 
libertes et, par consequent, inoperant? 

Reponse : Oui. 

Par consequent, je suis d’avis de rejeter le 
pourvoi. 
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The reasons of Estey and McIntyre JJ. were 
delivered by 

Estey J.— I would dismiss this appeal. I agree 
with the conclusions of the Chief Justice with 
reference to the relationship between s. 11 (d) and 
s. 1 of the Canadian Charter of Rights and Free¬ 
doms. For the disposition of all other issues arising 
in this appeal, I would adopt the reasons given by 
Martin J.A. in the court below. 

Appeal dismissed. 

Solicitor for the appellant: Roger Tasse, 
Ottawa. 

Solicitors for the respondent: Cockburn, Foster, 
Cudmore and Kitely, London. 


Version franqaise des motifs des juges Estey et 
McIntyre rendus par 

Le Juge Estey — Je suis d’avis de rejeter ce 
pourvoi. Je suis d’accord avec les conclusions du 
Juge en chef quant au lien entre Pal. llfif) et 
Particle premier de la Charte canadienne des 
droits et libertes. Pour ce qui est de statuer sur 
toutes les autres questions que souleve le present 
b pourvoi, je suis d’avis d’adopter les motifs du jug 
Martin de la Cour d’appel. 

Pourvoi rejete. 

Procureur de Vappelante: Roger Tasse, Ottawa 
c 

Procureurs de I’intime: Cockburn, Foster, Cud 
more and Kitely, London. 
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The accused was charged with a number of sexual 
offences. Defence counsel obtained a pre-trial order 
requiring that the Crown disclose the complainants’ 
entire medical, counselling and school records and that 
the complainants authorize production of such records. 
The Crown applied to a different judge for directions 
regarding the disclosure order and for the early appoint¬ 
ment of a trial judge. After a trial judge had been 
appointed, the Crown again sought directions regarding 
the disclosure order. By this time many of the impugned 
records had come into its possession. The trial judge 
made it clear that he was to be provided promptly with 
therapy records relating to all four complainants. The 
accused later applied for a judicial stay of proceedings 
based on non-disclosure of several items. Crown coun¬ 
sel submitted that the two Crown prosecutors were han¬ 
dling the case from different cities, and that there were 
difficulties concerning communication and organiza¬ 
tion. She asserted that the non-disclosure of some of the 
medical records was due to inadvertence on her part, 
and that she had “dreamt” the transcripts of certain 
interviews had been disclosed. She submitted that unin¬ 
hibited disclosure of medical and therapeutic records 
would revictimize the victims, and suggested that the 
disclosure order exhibited gender bias. The trial judge 
dismissed the application for a stay, finding that the fail¬ 
ure to disclose certain medical records had been an 
oversight. He noted, however, that the letters written by 
Crown counsel to the counsellors had unacceptably lim¬ 
ited the scope of the disclosure to only those portions of 
the records which related directly to the incidents 
involving the accused. This resulted in the full therapy 
records not being disclosed to the defence until just 
before the trial. He concluded that while the conduct of 
the Crown was “disturbing”, he did not believe that 
there was a “grand design” to conceal evidence, nor any 
“deliberate plan to subvert justice”. In light of the diffi¬ 
culties encountered during discovery, Crown counsel 
then agreed to waive any privilege with respect to the 
contents of the Crown’s file and to prepare a binder in 
relation to each of the complainants containing all infor¬ 
mation in the Crown’s possession relating to each of 
them. On the second day of the trial, counsel for the 
accused made another application for a judicial stay of 
proceedings based largely on the fact that the Crown 
was still unable to guarantee to the accused that full dis¬ 
closure had been made. The trial judge stayed proceed¬ 
ings on all four counts. He noted the constant interven¬ 
tion required by the court to ensure full compliance with 
the disclosure order and found that the Crown’s earlier 
conduct had created “an aura” that had pervaded and 
ultimately destroyed the case. The Court of Appeal 
allowed the Crown’s appeal and directed a new trial. 


L’accuse a ete inculpe d’infractions d’ordre sexuel. 
L’avocat de la defense a obtenu prealablement au proces 
une ordonnance enjoignant au ministere public de divul- 
guer 1’ ensemble des dossiers medicaux, socio-psycholo- 
giques et scolaires des plaignantes et a ces demieres 
d’autoriser la production de ces dossiers. Le ministere 
public s’est adresse a un autre juge afin d’obtenir des 
directives concemant l’ordonnance de divulgation et de 
faire designer promptement un juge pour la tenue du 
proces. Apres la designation d’un juge pour presider l<g[ 
proc£s, le ministere public a de nouveau sollicite deSP 
directives concemant l’ordonnance de divulgation. A ce- 
stade, bon nombre des dossiers en question etaient dej^j 
en sa possession. Le juge du proems a ete clair: les dos¬ 
siers medicaux concemant les quatre plaignantes 
devaient lui etre foumis rapidement. L’accuse a ensuitej 
presente une requete en arret des procedures en se fonto 
dant sur la non-divulgation de plusieurs documents. Leo 
substitut du procureur general a soutenu que deux subs- 
tituts du procureur general agissaient pour la poursuite a 
partir de villes differentes et que cela posait des diffi¬ 
cult^ sur le plan de la communication et de 1’organisa¬ 
tion. Elle a affinne que la non-divulgation de quelques- 
uns des dossiers medicaux etait due a une inadvertance 
de sa part et qu’elle avail «reve» que la transcription de 
certaines entrevues avaient ete divulguee. Elle a plaide 
que la divulgation sans restriction des dossiers medicaux 
et des dossiers therapeutiques victimiserait a nouveau 
les victimes et elle a soutenu que T ordonnance de divul¬ 
gation relevait de la discrimination fondee sur le sexe. 
Le juge du proces a rejete la requete en arret des proce¬ 
dures, concluant que le defaut de divulguer certains dos¬ 
siers medicaux etait une inadvertance. II a toutefois note 
que les lettres ecrites par le substitut du procureur gene¬ 
ral aux conseillers socio-psychologiques avaient limite 
de fagon inacceptable la portee de la divulgation aux 
seules parties des dossiers se rapportant directement aux 
incidents impliquant 1’accuse, avec le resultat que les 
dossiers therapeutiques complets n’ont ete divulgues a 
la defense que juste avant le proces. Le juge a conclu 
que, bien que la conduite du ministere public fut «trou- 
blante», il ne croyait pas en l’existence d’un «grand pro- 
jet» visant a dissimuler des elements de preuve ni en 
celui d’un «plan delibere de subversion de la justices. 
Comple tenu des difficulties rencontrees a l’etape de la 
divulgation, le substitut du procureur general a alors 
consenti a renoncer a tout privilege quant au contenu du 
dossier du ministere public et a preparer, dans le cas de 
chacune des plaignantes, un cahier qui contiendrait tous 
les renseignements en la possession du ministere public 
relativement a chacune d’entre elles. Le deuxteme jour 
du proces, le procureur de 1’accuse a presente une autre 
requete en arret des procedures en se fondant principale- 




[1995] 4 R.C.S. 


R. C. O’CONNOR 


413 


This appeal raises the issues of (1) when non-disclosure 
by the Crown justifies an order that the proceedings be 
stayed and (2) the appropriate procedure to be followed 
when an accused seeks production of documents such as 
medical or therapeutic records that are in the hands of 
third parties. 


Held (Lamer C.J. and Sopinka and Major JJ. dissent¬ 
ing): The appeal should be dismissed. 

(1) Stay of Proceedings 

Per La Forest, L’Heureux-Dube, Gonthier and 
McLachlin JJ.: There is no need to maintain any type of 
distinction between the common law doctrine of abuse 
of process and Charter requirements regarding abusive 
conduct. Where an accused seeks to establish that non¬ 
disclosure by the Crown has violated s. 7, he or she 
must establish that the impugned non-disclosure has, on 
the balance of probabilities, prejudiced or had an 
adverse effect on his or her ability to make full answer 
and defence. Such a determination requires reasonable 
inquiry into the materiality of the non-disclosed infor¬ 
mation. Inferences or conclusions about the propriety of 
the Crown’s conduct or intention are not necessarily rel¬ 
evant to whether or not the accused’s right to a fair trial 
is infringed. The focus must be primarily on the effect 
of the impugned actions on the fairness of the trial. 
Once a violation is made out, the court, must fashion a 
just and appropriate remedy, pursuant to s. 24(1). Where 
the adverse impact upon the accused’s ability to make 
full answer and defence is curable by a disclosure order, 
then such a remedy, combined with an adjournment 
where necessary to enable defence counsel to review the 
disclosed information, will generally be appropriate. 
There may, however, be exceptional situations where, 
given the advanced state of the proceedings, it is simply 
not possible to remedy the prejudice. In those “clearest 
of cases”, a stay of proceedings will be appropriate. 
When choosing a remedy for a non-disclosure that has 
violated s. 7, the court should also consider whether the 
Crown’s breach of its disclosure obligations has violated 
fundamental principles underlying the community’s 


ment sur le fait que le ministere public ne pouvait tou- 
jours pas garantir a Taccuse qu’il y avait eu divulgation 
complete. Le juge du proces a arrete les procedures rela- 
tivement aux quatre chefs d’accusation. 11 a constate que 
la cour avait dll intervenir constamment pour faire res¬ 
pecter integralement l’ordonnance de divulgation et il a 
conclu que la conduite anterieure du ministfere public 
avait cree «un climat» qui avait impregne 1’affaire et 
1’ avait finalement minee. La Cour d’appel a accueilli 
l’appel du ministere public et ordonne la tenue d’unL) 
nouveau proces. Le present pourvoi souleve les ques¬ 
tions de savoir (1) quand la non-divulgation de docu-' - ' 
ments par le ministere public justifie une ordonnancen 
d’arret des procedures et (2) quelle est la procedure^ 
appropriee lorsqu’un accuse demande la production de^ 
documents tels les dossiers medicaux ou therapeutiqueSU 
en la possession de tiers. ^ 

cr> 

Arret (le juge en chef Lamer et les juges Sopinka ef - 
Major sont dissidents): Le pourvoi est rejete. 

(1) L’arret des procedures 

Le,s juges La Forest, L’Heureux-Dube, Gonthier et 
McLachlin: II n’y a pas lieu de maintenir quelque genre 
de distinction que ce soit entre la doctrine de Tabus de 
procedures reconnue en common law et les exigences de 
la Charte en ce qui conceme la conduite abusive. Lors- 
que Taccuse tente de prouver que la non-divulgation par 
le ministere public viole l’art. 7, il doit prouver que la 
non-divulgation en cause a, selon la preponderance des 
probability s, nui & la possibility pour )’accuse de presen¬ 
ter une defense pleine et entiere ou a eu un effet defavo- 
rable sur cette possibility. Une telle determination exige 
une enquete suffisante sur le caractere substantiel des 
renseignements non divulgues. Les deductions ou con¬ 
clusions relatives a Ta-propos de la conduite ou de l’in- 
tention du ministere public ne sont pas necessairement 
pertinentes lorsqu’il s’agit de savoir s’il y a eu violation 
ou non du droit de T accuse a un proces equitable. L’ac¬ 
cent doit etre mis principalement sur l’effet que les 
actions contestyes auront sur l’yquity du proces. Une 
fois la violation prouvee, la cour doit fafonner une rypa- 
ration convenable et juste, conformyment au par. 24(1). 
Lorsqu’il est possible, au moyen d’une ordonnance de 
divulgation, de pallier Timpact nefaste que peut avoir la 
non-divulgation sur la possibility pour T accuse de pre¬ 
senter une defense pleine et entiere, une telle reparation 
sera generalement convenable, accoinpagnye d’un ajour- 
nement si necessaire afin de pennettre a l’avocat de la 
defense d’examiner les renseignements divulgues. 11 
peut cependant exister des cas exceptionnels oil, vu le 
stade avarice de Tinstance, il n’est tout simplement pas 
possible de remydier au prejudice. Dans ces «cas les 



414 


R. V. O’CONNOR 


[1995] 4 S.C.R. 


sense of decency and fair play and thereby caused 
prejudice to the integrity of the judicial system. If so, it 
should be asked whether this prejudice is remediable, 
having regard to the seriousness of the violation and to 
the societal and individual interests in obtaining a deter¬ 
mination of guilt or innocence. 


While the Crown’s conduct in this case was shoddy 
and inappropriate, the non-disclosure cannot be said to 
have violated the accused’s right to full answer and 
defence. The whole issue of disclosure in this case arose 
out of the order requiring that the Crown “disclose” 
records in the hands of third parties and that the com¬ 
plainants authorize production of such records. This 
order was issued without any form of inquiry into their 
relevance, let alone a balancing of the privacy rights of 
the complainants and the accused’s right to a fair trial, 
and was thus wrong. The Crown was ultimately right in 
trying to protect the interests of justice, and the fact that 
it did so in such a clumsy way should not result in a stay 
of proceedings, particularly when no prejudice was 
demonstrated to the fairness of the accused’s trial or to 
his ability to make full answer and defence. Even had a 
violation of s. 7 been found, this cannot be said to be 
one of the “clearest of cases” which would mandate a 
stay of proceedings. 


Per Cory and Iacobucci JJ.: While the actions of 
Crown counsel originally responsible for the prosecu¬ 
tion of this case were extremely high-handed and thor¬ 
oughly reprehensible, the Crown’s misdeeds were not 
such that, upon a consideration of all the circumstances, 
the drastic remedy of a stay was merited. 

Per Lamer C J. and Sopinka and Major JJ. (dissenting 
on this issue): A stay of proceedings was appropriate 
here. The Crown’s conduct impaired the accused’s abil¬ 
ity to make full answer and defence. The impropriety of 
the disclosure order if any does not excuse the Crown’s 
failure to comply with it until immediately before the 
trial. The Crown never took proper action regarding tire 
objections it had. If it could not appeal the order it 
should have returned to the issuing judge to request 


plus manifestes», T arret des procedures sera approprie. 
Lorsque la cour se penchera sur les mesures reparatrices 
relatives a une non-divulgation portant atteinte a l’art. 7, 
elle devrait examiner egalement si le manquement par le 
ministere public a ses obligations en matiere de divulga¬ 
tion a Egalement porte atteinte aux principes fondamen- 
taux qui sous-tendent le sens de la decence et du franc- 
jeu de la collectivite et, en consequence, a porte preju¬ 
dice a Fintegrite du systeme judiciaire. Si tel est le cas, 
la cour devrait s’interroger & savoir si ce prejudice est 
reparable, compte tenu de la gravite de la violation et 
des interets communautaires et individuels dans la deter- ' 
mination de la culpabilite ou de l’innocence. 

Bien que la conduite du ministere public en l’espece^ 
ait ete inappropriee et inopportune, on ne peut dire qu^j 
la non-divulgation a constitue une violation du droit deio 
F accuse a une defense pleine et entiere. Toute la ques-§] 
lion de la divulgation en l’espece decoule de l’ordon-' - 
nance qui enjoignait au ministere public de «divulguer» 
des dossiers se trouvant en la possession de tiers et aux 
plaignantes d’autoriser la production de ces dossiers. 
Cette ordonnance a ete rendue sans aucun examen de la 
pertinence de ces dossiers, ni aucune ponderation des 
droits a la vie privee des plaignantes et du droit de I ’ ac¬ 
cuse a un proces equitable et elle etait done erronee. En 
fin de compte, le ministere public a eu raison de tenter 
de proteger les interets de la justice et, meme s’il l’a fait 
d’une fafon tres maladroite, cela ne devrait pas donner 
lieu a un arret des procedures, tout particulierement lors¬ 
que Ton n’a pas prouve d’atteinte a l’equite du proces 
de 1’accuse ou a la possibilite pour lui de presenter une 
defense pleine et entiere. Meme s’il avait 6t6 conclu a 
une violation de l’art. 7, on ne peut dire qu’il s’agit en 
l’espece de l’un des «cas les plus manifestes» qui justi- 
fieraient un arret des procedures. 

Les juges Cory et Iacobucci: Bien que les actes du 
substitut du procureur general initialement charge de la 
poursuite en l’espece aient ete extremement arrogants et 
tout it fait reprehensibles, les mefaits du ministere public 
n’etaient pas tels que, apres examen de toutes les cir- 
constances, le tribunal etait justifie de recourir a la repa¬ 
ration draconienne qu’est F arret des procedures. 

Le juge en chef Lamer et les juges Sopinka et Major 
(dissidents sur cette question): Un arret des procedures 
etait approprie en l’espece. La conduite du ministere 
public a nui a la possibilite pour F accuse de presenter 
une defense pleine et entiere. Le caractere inapproprie 
de l’ordonnance judiciaire, le cas echeant, n’excuse pas 
le ministere public d’avoir omis, jusqu’a immediatement 
avant le proces, de la respecter. Le ministere public n’a 
jamais pris les mesures appropriees en ce qui conceme 
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variation or rescission. The letters from the Crown pros¬ 
ecutor to the therapists narrowed the scope of the order. 
As soon as the order was clarified for the therapists, 
complete records were disclosed, suggesting that had 
the letters contained an accurate description of the order, 
compliance would have occurred at a much earlier time. 
The Crown also breached its general duty to disclose all 
relevant information. Each time disclosure was made in 
this case it was the result of the defence having to raise 
the matter in court. The conduct of the Crown was such 
that trust was lost, first by the defence, and finally by 
the trial judge. It is of little consequence that a consider¬ 
able amount of the non-disclosed material was ulti¬ 
mately released piecemeal to the defence prior to the 
trial. The effect of continual discovery of more non-dis- 
closed evidence, coupled with the Crown’s admission 
that disclosure was possibly incomplete, created an 
atmosphere in which the defence’s ability to prepare 
was impaired. The Crown’s delay in making disclosure 
and its inability to assure the trial judge that full disclo¬ 
sure had been made even after commencement of the 
trial were fatal to the proceedings. The continual 
breaches by the Crown made a stay the appropriate rem¬ 
edy. Proceedings had become unworkable and unfair. 
Remedies under s. 24(1) of the Charter are properly in 
the discretion of the trial judge. This discretion should 
not be interfered with unless the decision was clearly 
unreasonable. 


The same breaches of the disclosure order, the gen¬ 
eral duty of disclosure and the undertaking to disclose 
files to the defence which impaired the accused’s right 
to make full answer and defence also violated funda¬ 
mental principles of justice underlying the community’s 
sense of fair play and decency. The trial judge showed 
admirable tolerance for the behaviour of the Crown but 
in the end had no choice but to order a stay. When a 
criminal trial gains notoriety because of the nature of 
the offence, the parties charged or any other reason, 
there is an added burden in the paramount interest of 
ensuring fairness in the process. In this case, the fact 
that the offences alleged were many years ill the past 
and that the accused had a high profile in the commu¬ 
nity called for a careful prosecution to ensure fairness 
and the maintenance of integrity in the process. The 
conduct of the Crown during the time the trial judge was 


les objections qu’il avait. S’il ne pouvait interjeter appel 
de l’ordonnance, il aurait dti s’adresser de nouveau au 
juge ay ant rendu l’ordonnance pour en demander la 
modification ou l’annulation. Les lettres du substitut du 
procureur general aux therapeutes limitaient la portee de 
l’ordonnance. Aussitot que la portee de l’ordonnance 
eut ete comtnuniquee aux therapeutes, les dossiers com- 
plets ont ete divulgues, ce qui laisse entendre que, si les 
lettres avaient donne une description exacte de l’ordon- 
nance, elle aurait ete respectee beaucoup plus tot. Le 
ministere public a egalement manque a son obligations 
generate de divulguer tous les renseignements pertiv- 
nents. Chaque divulgation en Pespece est le fruit d'unci^ 
question de la defense devant le tribunal. Le comporte- i 
ment du ministere public etait tel que la defense d’abordco 
et le juge du proces ensuite ont perdu confiance. II 
importe peu qu’un grand nombre des documents non 
divulgues aient en fin de compte ete remis petit a petit a 
la defense avant le proces. La decouverte repetee d’ele- 
ments de preuve qui n’avaient pas ete divulgues et 1’ad¬ 
mission par le ministere public que la divulgation 
n’avait peut-etre pas ete complete ont eu pour effet de 
creer un climat qui nuisait a la capacite de la defense de 
se preparer. Le temps mis par le ministere public a 
divulguer les renseignements et son incapacity de garan- 
tir au juge du proces que tous les renseignements 
avaient ete divulgues meme apres le debut du proces ont 
porte un coup fatal a l’instance. Les manquements 
repetes du ministere public ont fait que 1’arret des proce¬ 
dures etait la reparation convenable. II etait devenu 
impossible et injuste de poursuivre Tinstance. Les repa¬ 
rations visees au par. 24(1) de la Charte relevent a bon 
droit du pouvoir discretionnaire du juge du proces. On 
ne devrait pas toucher a ce pouvoir discretionnaire a 
moins que la decision ne soit nettement deraisonnable. 

Les memes manquements & Pordonnance de divulga¬ 
tion, it 1’obligation generate de divulguer et h l’engage- 
ment de divulguer les dossiers & la defense qui ont porte 
atteinte au droit de 1’accuse de presenter une defense 
pleine et entiere ont egalement viole les principes fonda- 
mentaux qui sous-tendent le sens collcctif du franc-jeu 
et de la decence. Le juge du proems a fait preuve d’une 
tolerance remarquable '& l’egard du comportement du 
ministere public, mais, a la fin, il n’avait pas d’autre 
choix que de prononcer P arret des procedures. Lors- 
qu’un proces criminel devient celebre en raison de la 
nature de l’infraction, des accuses en cause ou pour 
toute autre raison, cela ajoute a P importance de garantir 
Pequite du processus. En Pespece, le fait que les infrac¬ 
tions reprochees remontaient a bien des annees et que 
P accuse etait une personne en vue dans la societe exi- 
geait que la poursuite soit tres sensible aux exigences de 
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involved, as well as in the months before his appoint¬ 
ment, was negligent, incompetent and unfair. The trial 
judge was in the best position to observe the conduct of 
the Crown and its effect on the proceedings. He found 
that the trial had become so tainted that it violated fun¬ 
damental principles underlying the community’s sense 
of fair play and decency and that the accused was 
impaired in his ability to make full answer and defence. 


(2) Production of Records in the Possession of the 
Crown 


Per Lamer C.J. and Sopinka J.: The Crown’s disclo¬ 
sure obligations established in Stinchcombe are unaf¬ 
fected by the confidential nature of therapeutic records 
when the records are in the possession of the Crown. 
The complainant’s privacy interests in therapeutic 
records need not be balanced against the right of the 
accused to make full answer and defence in the context 
of disclosure, since concerns relating to privacy or privi¬ 
lege disappear where the documents in question have 
fallen into the Crown’s possession. The complainant’s 
lack of a privacy interest in records that are possessed 
by the Crown counsels against a finding of privilege in 
such records. Fairness must require that if the complain¬ 
ant is willing to release this information in order to fur¬ 
ther the criminal prosecution, then the accused should 
be entitled to use the information in the preparation of 
his or her defence. Moreover, any form of privilege may 
be forced to yield where such a privilege would pre¬ 
clude the accused’s right to make full answer and 
defence. Information in the possession of the Crown 
which is clearly relevant and important to the ability of 
the accused to raise a defence must be disclosed to the 
accused, regardless of any potential claim of privilege 
that might arise. While the mere existence of therapeutic 
records is insufficient to establish the relevance of those 
records to the defence, their relevance must be pre¬ 
sumed where the records are in the Crown’s possession. 


Per Cory and Iacobucci JJ.: The principles set out in 
the Stinchcombe decision, affirmed in Egger, pertaining 
to the Crown’s duty to disclose must apply to therapeu- 


l’equite et du maintien de l’integrite du processus. La 
conduite du ministere public pendant que le juge du pro¬ 
ces etait saisi de 1’affaire, ainsi que durant les mois pre- 
cedant son affectation au dossier, a ete negligente, ine¬ 
quitable et entachee d’incompetence. Le juge du proces 
etait le mieux place pour observer la conduite du minis¬ 
tere public et son effet sur le deroulement de 1’instance. 

II a estime que le proces etait devenu entache de vice au 
point de violer les principes fondamentaux qui sous-ten-^ 
dent le sens collectif du franc-jeu el de la decence et deO 
uuire h la possibility pour 1’accuse de presenter unej) 
defense pleine et entiere. 


in 


(2) La production de dossiers en la possession dicf 
ministere public q 

LO 

o> 

Le juge en chef Lamer et le juge Sopinka: Le carac-co 
tere confidentiel des dossiers therapeutiques n’influe pas 
sur I’obligation de divulguer du ministere public recon- 
nue dans Stinchcombe lorsque les dossiers sont en la 
possession du ministere public. 11 n’est pas necessaire, 
dans le contexte de la divulgation, de ponderer les inte- 
rets prives du plaignant dans les dossiers therapeutiques 
et le droit de 1’accuse de presenter une defense pleine et 
entiere, car la protection de la vie privee ou Texistence 
d’un privilege ne suscitent plus d’inquietudes lorsque 
les documents en question sont en la possession du 
ministere public. L’absence de droit a la protection de la 
vie privee du plaignant relativement aux dossiers dete¬ 
nus par le minist&re public nous empeche de conclure a 
1’existence d’un privilege a 1’egard de ces dossiers. 
L’equite exige que, si le plaignant est d’accord pour 
communiquer ces renseignements afin de favoriser la 
poursuite criminelle, Faccuse devrait alors avoir le droit 
d’utiliser les renseignements dans la preparation de sa 
defense. De plus, toute forme de privilege doit ceder le 
pas lorsqu’un tel privilege porterait atteinte au droit de 
Faccuse de presenter une defense pleine et entiere. Les 
renseignements en la possession du ministere public qui 
sont manifestement pertinents et importants pour per- 
mettre a l’accuse de faire valoir un moyen de defense 
doivent etre divulgues a F accuse, independamment de 
toute revendication de privilege qui pourrait survenir. 
Bien que la simple existence de dossiers therapeutiques 
ne suffise pas a etablir leur pertinence par rapport a la 
defense, la pertinence de ces dossiers doit se presumer 
lorsqu’ils se trouvent en la possession du ministere 
public. 


Les juges Cory et Iacobucci: Les principes concemant 
F obligation de divulguer du ministere public, enonces 
dans F arret Stinchcombe et confirmes dans 1’arret 
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tic records in the Crown’s possession, as found by 
Lamer CJ. and Sopinka J. 

Per Major J.: The Crown’s disclosure obligations 
established in Stinchcombe are unaffected by the confi¬ 
dential nature of therapeutic records in its possession, as 
found by Lamer C.J. and Sopinka J. 


Per La Forest, L’Heureux-Dube, Gonthier and 
McLachlin JJ.: This appeal does not concern the extent 
of the Crown’s obligation to disclose private records in 
its possession, or the question whether privacy and 
equality interests may militate against such disclosure 
by the Crown. These issues do not arise in this appeal 
and were not argued before the Court. Any comment on 
these questions would be strictly obiter. 


(3) Production of Records in the Possession of Third 
Parties 

Per Lamer C.J. and Sopinka J,: When the defence 
seeks information in the hands of a third party (as com¬ 
pared to the state), the onus should be on the accused to 
satisfy a judge that the information is likely to be rele¬ 
vant. In order to initiate the production procedure, the 
accused must bring a formal written application sup¬ 
ported by an affidavit setting out the specific grounds 
for production. However, the court should be able, in 
the interests of justice, to waive the need for a formal 
application in some cases. In either event, notice must 
be given to third parties in possession of the documents 
as well as to those persons who have a privacy interest 
in the records. The accused must also ensure that the 
custodian and the records are subpoenaed to ensure their 
attendance in the court. The initial application for dis¬ 
closure should be made to the judge seized of the trial, 
but may be brought before the trial judge prior to the 
empanelling of the jury, at the same time that other 
motions are heard. In the disclosure context, the mean¬ 
ing of “relevance” is expressed in terms of whether the 
information may be usefiil to the defence. In the context 
of production, the test of relevance should be higher: the 
presiding judge must be satisfied that there is a reasona¬ 
ble possibility that the information is logically probative 
to an issue at trial or the competence of a witness to tes¬ 
tify. While “likely relevance” is the appropriate thresh¬ 
old for the first stage of the two-step procedure, it 
should not be interpreted as an onerous burden upon the 
accused. A relevance threshold, at this stage, is simply a 


Egger, doivent s’appliquer aux dossiers therapeutiques 
en sa possession, comme l’ont conclu le juge en chef 
Lamer et le juge Sopinka. 

Le juge Major: Le caract&re confidentiel des dossiers 
therapeutiques n’influe pas sur l’obligation de divulguer 
du ministere public reconnue dans Stinchcombe lorsque 
les dossiers sont en la possession du ministere public, 
ainsi que l’ont conclu le juge en chef Lamer et le juge 
Sopinka. 

Les juges La Forest, L’Heureux-Dube, Gonthier et 
McLachlin: II ne s’agit pas en l’espece d'examinejjj 
l’etendue de l’obligation du ministere public en mature— 
de divulgation de dossiers prives en sa possession, ni dec 
determiner si les droits a l’egalite et k la protection de Iqj 
vie privee peuvent militer contre une telle divulgations 
Ces questions ne sont pas soulevees dans le cadre di@j 
present pourvoi et elles n’ont pas ete plaidees devant l£“ 
Cour. Tout commentaire a ce sujet serait strictement 
incident. 

(3) La production de dossiers en la possession de tiers 

Le juge en chef Lamer et le juge Sopinka: Lorsque la 
defense demande des renseignements qui sont entre les 
mains d’un tiers (par comparaison a celles de l’Etat), il 
devrait incomber a T accuse de convaincre le juge que 
les renseignements sont d’une pertinence probable. Pour 
entamer la procedure de production, 1’accuse doit pre¬ 
senter par ecrit une demande formelle appuyee d’un 
affidavit exposant les motifs precis de la production. 
Toutefois, dans l’interet de la justice, le tribunal devrait 
pouvoir exempter 1’accuse de la necessity de presenter 
une demande formelle dans certains cas. Quelle que soit 
la procedure retenue, les tiers en possession des docu¬ 
ments et les personnes qui ont un int&rSt de nature pri- 
v6e dans les dossiers doivent etre avises de la demande 
de production. L’accuse doit egalement veiller it ce que 
le gardien soit assign^ it comparaitre et a produire les 
dossiers. La demande initiale de divulgation devrait etre 
adresscc au juge saisi de l’affaire, mais elle peut etre 
presence devant le juge du proces avant la formation du 
jury, au moment de 1’audition des autres requetes. Dans 
le contexte de la divulgation, la «pertinence» est fonc- 
tion de l’utilite que les renseignements peuvent avoir 
pour la defense. Dans le contexte de la production, le 
critere de la pertinence devrait etre plus eleve: le juge 
presidant le proces doit etre convaincu qu’il existe une 
possibility raisonnable que les renseignements aient une 
valeur logiquement probante relativement a une ques¬ 
tion en litige ou a l’habilite a temoigner d’un ternoin. Si 
la «pertinence probable* est le critere approprie a la pre- 
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requirement to prevent the defence from engaging in 
speculative, fanciful, disruptive, unmeritorious, obstruc¬ 
tive and time-consuming requests for production. 


Upon their production to the court, the judge should 
examine the records to determine whether, and to what 
extent, they should be produced to the accused. In mak¬ 
ing that determination, the judge must examine and 
weigh the salutary and deleterious effects of a produc¬ 
tion order and determine whether a non-production 
order would constitute a reasonable limit on the ability 
of the accused to make full answer and defence. In bal¬ 
ancing the competing rights in question, the following 
factors should be considered: (1) the extent to which the 
record is necessary for the accused to make full answer 
and defence; (2) the probative value of the record; (3) 
the nature and extent of the reasonable expectation of 
privacy vested in the record; (4) whether production of 
the record would be premised upon any discriminatory 
belief or bias; and (5) the potential prejudice to the com¬ 
plainant’s dignity, privacy or security of the person that 
would be occasioned by production of the record. The 
effect on the integrity of the trial process of producing, 
or failing to produce, the record, having in mind the 
need to maintain consideration in the outcome, is more 
appropriately dealt with at the admissibility stage and 
not in deciding whether the information should be pro¬ 
duced. As for society’s interest in the reporting of sex¬ 
ual crimes, there are other avenues available to the judge 
to ensure that production does not frustrate the societal 
interests that may be implicated by the production of the 
records to the defence. In applying these factors, it is 
also appropriate to bear in mind that production of third 
party records is always available to the Crown provided 
it can obtain a search warrant. 


Per Cory and Iacobucci JJ.: The procedure suggested 
by Lamer C.J. and Sopinka J. for determining whether 
records in the possession of third parties are likely to be 
relevant was agreed with, as were their reasons pertain¬ 
ing to the nature of the onus resting upon the accused 
and the nature of the balancing process which must be 
undertaken by the trial judge. 

Per Major J.: The substantive law and the procedure 
recommended by Lamer C.J. and Sopinka J. in 


miere etape de la procedure & deux volets, cela ne 
devrait pas etre interprete comme un fardeau onereux 
incombant a 1’accuse. A cette etape, un critere de perti¬ 
nence vise simplement a empecher que la defense ne se 
lance dans des demandes de production qui reposent sur 
la conjecture et qui sont fantaisistes, perturbatrices, mal 
fondees, obstructionnistes et dilatoires. 

Au moment de la production des dossiers devant la 
cour, le juge devrait les examiner pour determiner s’ilfij) 
devraient etre divulgues a T accuse et dans quellq 
mesure. Pour arriver a cette conclusion, le juge doit exa-~' 
miner et soupeser les effets benefiques et les effets pr£tn 
judiciables d’une ordonnance de production et determi¬ 
ner si une ordonnance de non-production constituerait 
une restriction raisonnable de la possibility pour 1’acO 
cuse de pr6senter une defense pleine et entiere. Poug 
equilibrer les droits contradictoires en question, il fau«r> 
drait prendre en consideration les facteurs suivants: (1) 
la mesure dans laquelle ce dossier est necessaire pour 
que 1’accuse puisse presenter une defense pleine et 
entiere; (2) la valeur probante du dossier en question; 
(3) la nature et la portee de l’attente raisonnable au res¬ 
pect du caractere prive de ce dossier; (4) la question de 
savoir si la production du dossier reposerait sur une 
croyance ou un prejuge discriminatoires, et (5) le preju¬ 
dice possible a la dignity, a la vie privee ou a la securife 
de la personne du plaignant que pourrait causer la pro¬ 
duction du dossier en question. II conviendrait mieux de 
traiter de Teffet de la production ou de la non-produc¬ 
tion du dossier sur l’integrite du processus judiciaire, 
compte tenu de la necessity de garder a 1’esprit les con¬ 
sequences de la determination, a l’etape de T admissibi¬ 
lity et non pas au moment de decider si les renseigne- 
ments devraient etre produits. Pour ce qui est de l’interet 
de la societe a ce que les crimes sexuels soient signales, 
le juge dispose d’autres moyens pour s’assurer que la 
production ne contrecarre pas les interets de la societe 
qui peuvent etre touches par la production des dossiers a 
la defense. Dans l’application de ces facteurs, il con- 
vient egalement de se rappeler que le ministfere public 
peut toujours exiger la production de dossiers de tiers 
pourvu qu’il obtienne un mandat de perquisition. 

Les juges Cory et Iacobucci: La procedure que le juge 
en chef Lamer et le juge Sopinka proposent pour deter¬ 
miner si les dossiers en la possession de tiers sont sus- 
ceptibles d’etre pertinents est acceptee, tout comme 
leurs motifs relativement a la nature du fardeau incom¬ 
bant a 1’accuse et a la nature du processus de pondera- 
tion auquel le juge du proces doit recourir. 

Le juge Major: Le droit substantiel et la procedure 
recommandee par le juge en chef Lamer et le juge 
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obtaining therapeutic records from third persons were 
agreed with. 

Per La Forest, L’Heureux-Dube and Gonthier JJ. 
(dissenting on this issue): Private records, or records in 
which a reasonable expectation of privacy lies, may 
include medical or therapeutic records, school records, 
private diaries and social worker activity logs. An order 
for production of private records held by third parties 
does not arise as a remedy under s. 24(1) of the Charter 
since, at the moment of the request for production, the 
accused’s rights under the Charter have not been vio¬ 
lated. Nonetheless, when deciding whether to order pro¬ 
duction of private records, the court must exercise its 
discretion in a manner that is respectful of Charter val¬ 
ues. The constitutional values involved here are the right 
to full answer and defence, the right to privacy, and the 
right to equality without discrimination. 


Witnesses have a right to privacy in relation to private 
documents and records which are not part of the 
Crown’s “case to meet” against the accused. They are 
entitled not to be deprived of their reasonable expecta¬ 
tion of privacy except in accordance with the principles 
of fundamental justice. Since an applicant seeking pro¬ 
duction of private records from third parties is seeking 
to invoke the power of the State to violate the privacy 
rights of other individuals, the applicant must show that 
the use of the State power to compel production is justi¬ 
fied in a free and democratic society. The use of State 
power to compel production of private records will be 
justified in a free and democratic society when the fol¬ 
lowing criteria are met: (1) it is shown that the accused 
cannot obtain the information sought by any other rea¬ 
sonable means; (2) production that infringes privacy 
must be as limited as reasonably possible to fulfil the 
right to make full answer and defence; (3) the arguments 
urging production rest on permissible chains of reason¬ 
ing, rather than upon discriminatory assumptions and 
stereotypes; and (4) there is proportionality between the 
salutary and deleterious effects of production. The mea¬ 
sure of proportionality must reflect the extent to which a 
reasonable expectation of privacy vests in the particular 
records, on the one hand, and the importance of the 
issue to which the evidence relates, on the other. Moreo¬ 
ver, courts must remain alive to the fact that, in certain 
cases, the deleterious effects of production may demon¬ 
strably include negative effects on the complainant’s 
course of therapy, threatening psychological harm to the 
individual concerned and thereby resulting in a concotn- 


Sopinka pour obtenir les dossiers therapeutiques de tiers 
sont acceptes. 

Les juges La Forest, L’Heureux-Dube et Gonthier 
(dissidents sur cette question): Les dossiers prives ou les 
dossiers qui devraient normalement etre proteges en rai¬ 
son de leur caractere prive peuvent comprendre des dos¬ 
siers de nature medicale ou therapeutique, des dossiers 
scolaires, des joumaux intimes et des carnets d’activites^ 
rediges par des travailleurs sociaux. Une ordonnance de 
production de dossiers prives detenus par des tiers n’esf/j 
pas une reparation en vertu du par. 24(1) de la Charted 
car, au moment de la demande de production, il n'y 
pas eu violation des droits garantis a l’accuse par laHi 
Charte. Neanmoins, lorsqu’il decide s’il doit ordonner§ 
la production de dossiers prives, le tribunal doit exerceP 
son pouvoir discretionnaire de fapon a respecter le$£ 
valeurs de la Charte. Les valeurs constitutionnelles 
visees en l’espece sont le droit a une defense pleiue et 
entiere, le droit a la protection de la vie privee et le droit 
a l’egalite independamment de toute discrimination. 

Les temoins ont droit a la protection de leur vie privee 
en ce qui a trait aux documents et aux dossiers prives 
qui ne font pas partie de la «preuve cornplete» que le 
ministere public doit presenter contre 1’accuse. II ne 
peut etre porte atteinte a leur attente raisonnable en 
matiere de protection de la vie privee qu’en conformite 
avec les principes de justice fondamentale. fitant do line 
que c’est le requerant qui demande la production de dos¬ 
siers prives en la possession de tiers et qui, a cette fin, 
tente d’invoquer le pouvoir de l’fitat de violer les droits 
a la protection de la vie privee d’autres individus, il doit 
prouver que 1’utilisation du pouvoir de 1’fit at d’imposer 
la production est justifiee dans une societe fibre et 
democratique. L’utilisation du pouvoir de 1’fitat d’or- 
donner la production de dossiers prives sera justifiee 
dans une society fibre et democratique lorsque les cri- 
teres suivants seront appliques: (1) il est pro live que 
1’accuse ne peut obtenir les renseignements demandes 
par d’autres moyens raisonnables; (2) la production qui 
viole la protection de la vie privee doit etre aussi limitee 
qu’il est raisonnablement possible pour respecter le droit 
de presenter une defense pleine et entiere; (3) les argu¬ 
ments en faveur de la production doivent se fonder sur 
un raisonnement permis et non pas sur des suppositions 
et des stereotypes discriminatoires, et (4) il y a propor¬ 
tionality entre les effets benefiques et les effets prejudi- 
ciables. La mesure de proportionnalite doit refleter 
l’etendue de l’attente raisonnable en matiere de protec¬ 
tion du caractere prive des dossiers particuliers, d’une 
part, et l’importance de la question & laquelle a trait la 
preuve, d’autre part. En outre, les tribunaux doivent res- 
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itant deprivation of the individual’s security of the per¬ 
son. 


The first step for an accused who seeks production of 
private records held by a third party is to obtain and 
serve on the third party a subpoena duces tecum. When 
the subpoena is served, the accused should notify the 
Crown, the subject of the records, and any other person 
with an interest in the confidentiality of the records that 
the accused will ask the trial judge for an order for their 
production. Then, at the trial, the accused must bring an 
application supported by appropriate affidavit evidence 
showing that the records are likely to be relevant either 
to an issue in the trial or to the competence to testify of 
the subject of the records. If the records are relevant, the 
court must balance the salutary and deleterious effects 
of ordering that the records be produced to determine 
whether, and to what extent, production should be 
ordered. 


The records at issue here are not within the posses¬ 
sion or control of the Crown, do not form part of the 
Crown’s “case to meet”, and were created by a third 
party for a purpose unrelated to the investigation or 
prosecution of the offence. It cannot be assumed that 
such records are likely to be relevant, and if the accused 
is unable to show that they are, then the application for 
production must be rejected as it amounts to nothing 
more than a fishing expedition. The burden on an 
accused to demonstrate likely relevance is a significant 
one. It would be insufficient for the accused to demand 
production simply on the basis of a bare, unsupported 
assertion that the records might impact on “recent com¬ 
plaint” or the “kind of person” the witness is. Similarly; 
the applicant cannot simply invoke credibility “at large”, 
but must rather provide some basis to show that there is 
likely to be information in the impugned records which 
would relate to the complainant’s credibility on a partic¬ 
ular, material issue at trial. Equally inadequate is a bare, 
unsupported assertion that a prior inconsistent statement 
might be revealed, or that the defence wishes to explore 
the records for “allegations of sexual abuse by other 
people”. Similarly, the mere fact that a witness has a 
medical or psychiatric record cannot be taken as indica¬ 
tive of the potential unreliability of the evidence. Any 
suggestion that a particular treatment, therapy, illness, or 
disability implies unreliability must be informed by 


ter sensibles au fait que, dans certains cas, les effets pre- 
judiciables de la production peuvent visiblement corn- 
porter des effets negatifs sur le deroulement de la 
therapie de la plaignante, ce qui menacerait de nuire 
psychologiquement a la personne concemee et entrame- 
rait pour elle une privation concomitante du droit a la 
security de sa personne. 

L’accuse qui cherche a obtenir la production de dos¬ 
siers prives en la possession d’un tiers doit d’abordjj 
obtenir un subpoena duces tecum et le lui signifier.O 
Aprfes la signification de l’assignation, l’accuse doit avi— 
ser le ministere public, la personne visee par les dossiers^ 
et toute autre personne ayant un interet dans le caractere= 
prive des dossiers, que 1’accuse demandera au juge due 
proces d’en ordonner la production, Ensuite, au proces,o 
l’accuse doit presenter une demande appuyee d’unem 
preuve par affidavit indiquant que les dossiers sont sus-cn 
ceptibles de se rappoiter soit a une question en litige 
dans l’instance soit a l’habilite a temoigner de la per¬ 
sonne vis6e par les dossiers. Si les dossiers sont perti¬ 
nents, le tribunal doit alors ponderer les effets bene- 
fiques et les effets prejudiciables qu’entrainerait la 
delivrance en faveur de la defense de l’ordonnance de 
production de ces dossiers pour determiner si la produc¬ 
tion devrait etre ordonnee et dans quelle mesure. 

Les dossiers vises en l’espece ne sont pas en la pos¬ 
session ou sous le controle du ministere public, ne font 
pas partie de sa «preuve complete* et ont ete crees par 
un tiers a une fin non reliee a l'enquete ou a la poursuite 
de 1’infraction. On ne peut presumer que ces dossiers 
seront vraisemblablement pertinents et, si 1’accuse est 
incapable d’en demontrer la pertinence, alors la 
demande de production doit etre rejetee comme n’equi- 
valant a rien d’autre qu’une recherche & l’aveuglette. La 
charge qui incombe a l’accuse de demontrer la perti¬ 
nence probable est considerable. II ne suffira pas que 
1’accuse demande la production de dossiers en se fon¬ 
dant uniquement sur une simple declaration non etayee 
selon laquelle les dossiers pourraient influer sur une 
«plainte recente* ou le «genre de personne* qu’est le 
temoin. De la meme maniere, le requerant ne peut pas 
simplement invoquer la credibilite «en general*, mais il 
doit plutot foumir une base pour prouver qu’il y a des 
chances que les dossiers contests contiennent des ren- 
seignements qui se rapporteraient a la credibilite de la 
plaignante sur une question particuliere et essentielle en 
litige. Tout aussi insuffisante est la simple affirmation 
non 6tay6e selon laquelle une declaration anterieure 
incompatible pourrait etre revelee ou selon laquelle la 
defense desire examiner les dossiers en vue de trouver 
des « allegations d’abus sexuel commis par d’autres per- 
sonnes*. De meme, le simple fait qu’un temoin ait des 
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cogent evidence, rather than stereotype, myth or 
prejudice. Finally, it must not be presumed that the mere 
fact that a witness received treatment or counselling 
after a sexual assault indicates that the records will con¬ 
tain information that is relevant to the defence. The 
focus of therapy is vastly different from that of an inves¬ 
tigation or other process undertaken for the purposes of 
the trial. While investigations and witness testimony are 
oriented toward ascertaining historical truth, therapy 
generally focuses on exploring the complainant’s emo¬ 
tional and psychological responses to certain events, 
after the alleged assault has taken place. 


If the trial judge decides that the records are likely to 
be relevant, then the analysis proceeds to the second 
stage, which has two parts. First, the trial judge must 
balance the salutary and deleterious effects of ordering 
the production of the records to the court for inspection, 
having regard to the accused’s right to make full answer 
and defence, and the effect of such production on the 
privacy and equality rights of the subject of the records. 
If the judge concludes that production to the court is 
warranted, he or she should so order. Next, upon their 
production to the court, the judge should examine the 
records to determine whether, and to what extent, they 
should be produced to the accused. Production should 
only be ordered in respect of those records, or parts of 
records, that have significant probative value that is not 
substantially outweighed by the danger of prejudice to 
the proper administration of justice or by the harm to 
the privacy rights of the witness or to the privileged 
relation. The following factors should be considered in 
this determination: (1) the extent to which the record is 
necessary for the accused to make full answer and 
defence; (2) the probative value of the record; (3) the 
nature and extent of the reasonable expectation of pri¬ 
vacy vested in the record; (4) whether production of the 
record would be premised upon any discriminatory 
belief or bias; (5) the potential prejudice to the com¬ 
plainant’s dignity, privacy or security of the person that 
would be occasioned by production of the record; (6) 
the extent to which production of records of this nature 
would frustrate society’s interest in encouraging the 
reporting of sexual offences and the acquisition of treat¬ 
ment by victims; and (7) the effect on the integrity of 
the trial process of producing, or failing to produce, the 


antecedents medicaux ou psychiatriques ne peut pas etre 
considere comrae indiquant que son temoignage pourrait 
manquer de credibilite. Toute suggestion selon laquelle 
un traitement, une therapie, une maladie ou un handicap 
entrament un manque de credibilite doit reposer sur une 
preuve convaiucante plutot que sur des stereotypes, des 
mythes ou des prejuges. En dernier lieu, il ne faut pas 
presurner que le simple fait qu’un tdmoin ait suivi un 
traitement ou re?u des conseils socio-psychologiques^ 
apres une agression sexuelle indique que les dossiersO 
contiendront des renseignements qui se rapportent a la^j 
defense. Une therapie ne met pas du tout 1’accent sur lesg 
memes choses qu’une enquete ou un autre processusm> 
entrepris aux fins du proces. Alors que les enquetes eg 
les depositions des temoins visent a determiner la verite^ 
historique, la therapie met generalement 1’accent suiO 
l’examen des reactions emotives et psychologies de la[£ 
plaignante a certains evenements, apres que F agression^? 
sexuelle a eu lieu. 

Si le juge du proces decide que les dossiers seront 
vraisemblablement pertinents, il doit alors passer a la 
deuxieme etape, qui comporte deux volets. Premiere- 
ment, le juge doit soupeser les effets benefiques et pre- 
judiciables qu’entrainerait la production des dossiers 
aux fins d’examen par le tribunal, au regard du droit de 
l’accuse a une defense pleine et entiere, et l’effet d’une 
telle production sur le droit a la protection de la vie pri¬ 
vee et le droit a l’egalite de la personne visee par les 
dossiers. Si le juge conclut que la production est justi- 
fiee, il ou elle devrait l’ordonner. Ensuite, au moment de 
la production des dossiers devant la cour, le juge devra 
les examiner pour determiner s’ils devraient etre divul- 
gues a l’accuse et dans quelle mesure. La production ne 
devrait etre ordonnee que pour les dossiers ou les parties 
de dossiers qui ont une valeur probante importante qui 
n’est pas substantiellement contrebalancee par le risque 
d’un prejudice a la bonne administration de la justice ou 
l’atteinte au droit it la vie privee du temoin ou a la rela¬ 
tion privil6giee. Les facteurs suivants devraient etre pris 
en consideration dans cette determination: (1) la mesure 
dans laquelle ce dossier est necessaire pour que l’accuse 
puisse presenter une defense pleine et entiere; (2) la 
valeur probante du dossier en question; (3) la nature et 
la portee de l’attente raisonnable au respect du caractere 
prive de ce dossier; (4) la question de savoir si la pro¬ 
duction du dossier reposerait sur une croyance ou un 
prejuge discriminatoires; (5) le prejudice possible a la 
dignite, a la vie privee ou a la securite de la personne de 
la plaignante que pourrait causer la production du dos¬ 
sier en question; (6) la mesure dans laquelle la produc¬ 
tion de dossiers de cette nature nuirait a l’interet qu’a la 
society a ce que les victimes signalent les agressions 
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record, having in mind the need to maintain considera¬ 
tion in the outcome. Where a court concludes that pro¬ 
duction is warranted, it should only be made in the man¬ 
ner and to the extent necessary to achieve that objective. 


A preliminary inquiry judge is without jurisdiction to 
order the production of private records held by third par¬ 
ties. The disclosure order in the present case did not 
emanate from a preliminary inquiry judge, but was 
issued in response to a pre-trial application by the 
defence. Even a superior court judge, however, should 
not, in advance of the trial, entertain an application for 
production of private third party records. Such applica¬ 
tions should be heard by the judge seized of the trial, 
rather than a pre-trial judge. In addition, it is desirable 
for the judge hearing an application for production to 
have had the benefit of hearing, and pronouncing upon, 
the defence’s earlier applications, so as to minimize the 
possibility of inconsistency in the treatment of two simi¬ 
lar applications. More generally, applications for pro¬ 
duction of third party records should not be entertained 
before the commencement of the trial, even by the judge 
who is seized of the trial. First, the concept of pre-trial 
applications for production of documents held by third 
parties is alien to criminal proceedings. Second, if pre¬ 
trial applications for production from third parties were 
permitted, it would invite fishing expeditions, create 
unnecessary delays, and inconvenience witnesses by 
requiring them to attend court on multiple occasions. 
Moreover, a judge is not in a position, before the begin¬ 
ning of the trial, to determine whether the records in 
question are relevant, much less whether they are admis¬ 
sible, and will be unable to balance effectively the con¬ 
stitutional rights affected by a production order. 


Since the right of the accused to a fair trial has not 
been balanced with the competing rights of the com¬ 
plainant to privacy and to equality without discrimina¬ 
tion in this case, a new trial should be ordered. 

Per McLachlin J. (dissenting on this issue): 
L’Heureux-Dube J.’s reasons were concurred in 
entirely. The test proposed strikes the appropriate bal¬ 
ance between the desire of the accused for complete dis¬ 
closure from everyone of everything that could conceiv- 


sexuelles et suivent des traitements, et (7) l’effet de la 
production ou de la non-production du dossier sur 1’inte¬ 
grity du processus iudiciaire, compte tenu de la necessity 
de garder a l’esprit les consequences de la decision. 
Lorsqu’un tribunal conclut que la production est justi- 
fiee, il ne devrait T autoriser que de la maniere et dans la 
mesure necessaires a la realisation de cet objectif. 

Un juge presidant une enquete preliminaire n’a pas 
competence pour ordonner la production de dossier^ 
prives detenus par des tiers. En l’espece, l’ordonnancfe) 
de divulgation n’emanait pas d’un juge presidant un^2. 
enquete preliminaire, mais elle a plutot ete rendue a lgj 
suite d’une requete prealable au proces presentee par laz 
defense. Toutefois, meme un juge d’une cour superieur®- 
ne devrait pas, avant le proces, entendre une demand^ 
de divulgation de dossiers prives en la possession d’urr) 
tiers. De telles demandes devraient etre entendues par 1@] 
juge du proces plutot que par un juge charge d’entendriT 
les requetes prealables au proces. De plus, il est souhai- 
table que le juge qui entend une demande de production 
ait eu 1’avantage d’entendre et de trancher les demandes 
anterieures de la defense, de fajon a minimiser la possi¬ 
bility de contradiction dans le traitement de deux 
requetes semblables. De fagon plus generate, les 
demandes de production de dossiers de tiers ne 
devraient pas etre entendues avant le debut du proces, 
meme par le juge du proces, Premierement, le concept 
de demande de production prealable au proces de docu¬ 
ments en la possession de tiers est etranger aux proce¬ 
dures criminelles. Deuxiemement, encourager la 
demande de production prealable au proces de docu¬ 
ments en la possession de tiers favoriserait les 
recherches a l’aveuglette, entrainerait des delais inutiles 
et causerait un prejudice aux temoins en les obligeant a 
se presenter devant le tribunal a plusieurs reprises. Qui 
plus est, un juge n’est pas en position, avant le debut du 
proces, de determiner si les dossiers en question sont 
pertinents, encore moins s’ils sont admissibles, et il sera 
incapable de soupeser de maniere efficace les droits 
constitutionnels touches par une ordonnance de produc¬ 
tion. 

Comme on n’a pas soupese le droit d’un accuse a etre 
juge equitablement en regard des droits d’une plaignante 
a la protection de sa vie privee et a l’egalite indepen- 
damment de toute discrimination, il y a lieu d’ordonner 
la tenue d’un nouveau proces. 

juge McLachlin (dissidente sur cette question): 
Les motifs du juge L’Heureux-Dube sont acceptes entie- 
rement. Le critere propose trouve le juste equilibre entre 
le desir de T accuse de se voir divulguer par chacun tout 
ce qui en theorie pourrait servir a sa defense, d’une part, 
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ably be helpful to his defence, on the one hand, and the 
constraints imposed by the trial process and privacy 
interests of third parties who find themselves caught up 
in the justice system, on the other, all without compro¬ 
mising the constitutional guarantee of a trial which is 
fundamentally fair. The Charter guarantees not the fair¬ 
est of all possible trials, but rather a trial which is funda¬ 
mentally fair. What constitutes a fair trial takes into 
account not only the perspective of the accused, but the 
practical limits of the system of justice and the lawful 
interests of others involved in the process, like com¬ 
plainants and the agencies which assist them in dealing 
with the trauma they may have suffered. What the law 
demands is not perfect justice, but fundamentally fair 
justice. 

Cases Cited 

By L’Heureux-Dube J. 

Referred to: R. v. O’Connor (1994), 90 C.C.C. (3d) 
257; A. (L.L.) v. B. (A.), [1995] 4 S.C.R. 536; R. v. 
Stinchcombe , [1991] 3 S.C.R. 326; R. v. Jewitt, [1985] 2 
S.C.R. 128; R. v. Keyowski, [1988] 1 S.C.R. 657, affg 
(1986), 28 C.C.C. (3d) 553; R. v. Mack, [1988] 2 S.C.R. 
903; R. v. Conway, [1989] 1 S.C.R. 1659; R. v. Scott, 
[1990] 3 S.C.R. 979; R. v. Power, [1994] 1 S.C.R. 601; 
Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486; R. v. 
Beare, [1988] 2 S.C.R. 387; Dagenais v. Canadian 
Broadcasting Corp., [1994] 3 S.C.R. 835; R. v. Poti’in, 
[1993] 2 S.C.R. 880; R. v. Collins, [1987] 1 S.C.R. 265; 
R. v. Elshaw, [1991] 3 S.C.R. 24; Rodriguez v. British 
Columbia (Attorney General), [1993] 3 S.C.R. 519; 
Mills v. The Queen, [1986] 1 S.C.R. 863; R. v. Morin, 
[1992] 1 S.C.R. 771; Edmonton Journal v. Alberta 
(Attorney General), [1989] 2 S.C.R. 1326; Thomson 
Newspapers Ltd. v. Canada (Director of Investigation 
and Research, Restrictive Trade Practices Commission), 
[1990] 1 S.C.R. 425; R. v. E. (A.W.), [1993] 3 S.C.R. 
155; Cunningham v. Canada, [1993] 2 S.C.R. 143; R. v. 
Levogiannis, [1993] 4 S.C.R. 475; R. v. Xenos (1991), 
70 C.C.C. (3d) 362; R. v. Burlingham, [1995] 2 S.C.R. 
206; R. v. Seaboyer, [1991] 2 S.C.R. 577; R. v. Chaplin, 
[1995] 1 S.C.R.'727; R. v. Gingras (1992), 71 C.C.C. 
(3d) 53; R. v. Lyons, [1987] 2 S.C.R. 309; R. v. Osolin, 
[1993] 4 S.C.R. 595; B. (R.) v. Children's Aid Society of 
Metropolitan Toronto, [1995] 1 S.C.R. 315; Hunter v. 
S out ham Inc., [1984] 2 S.C.R. 145; R. v. Pohoretsky, 
[1987] 1 S.C.R. 945; R. v. Dyment, [1988] 2 S.C.R. 417; 
Mclnemey v. MacDonald, [1992] 2 S.C.R. 138; Hill v. 
Church of Scientology of Toronto, [1995] 2 S.C.R. 1130; 
R. v. Morgentaler, [1988] 1 S.C.R. 30; Board of Regents 
of State Colleges v. Roth, 408 U.S. 564 (1972); Roe v. 


et les contraintes imposees par le processus judiciaire et 
le droit a la protection de la vie privee des tiers qui se 
trouvent pris dans le systeme de justice, d’autre part, le 
tout sans mettre en peril la garantie constitutionnelle 
d’un proces qui soit fondamentalement equitable. La 
Charte garantit non pas le plus equitable de tous les pro¬ 
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Lamer C.J. and Sopinka J. (dissenting) — 


I. Introductio n 

This case, along with the companion decision in 
A. (L.L.) v. B. (A.), [1995] 4 S.C.R. 536, raises the 
issue of whether and under what circumstances an 
accused is entitled to obtain production of sexual 
assault counselling records in the possession of 
third parties. It also raises the issue of when a stay 
of proceedings is the appropriate remedy for 
non-disclosure by the Crown of information in its 
possession which is neither clearly irrelevant nor 
privileged. On the latter issue, we agree with the 
reasons of Justice Major. 


As for the issue of the production of therapeutic 
records, we have had the benefit of reading the 
reasons of our colleague Justice L’Heureux-Dube, 
and we are in general agreement with her reasons 
on the issues of privacy and privilege. We wish, 
however, to make the following comments regard¬ 
ing the procedure to be followed for the disclosure 
and production of therapeutic records. 


II. Analysis 
1. Introduction 

The issues raised in the present appeal relate pri¬ 
marily to the production of therapeutic records 
beyond the possession or the control of the Crown. 
Generally speaking, this issue concerns the manner 
in which the accused can obtain production of 
therapeutic records from the third party custodian 
of the documents in question. Although issues 
relating to the disclosure of private records in the 
possession of the Crown are not directly engaged 
in this appeal, we nevertheless feel that some pre¬ 
liminary comments on that issue would provide a 
useful background to a discussion of therapeutic 
records in the possession of third parties. As a 
result, we begin our analysis with a brief consider¬ 
ation of the disclosure obligations of the Crown 
where therapeutic counselling records are in the 


Le juge en chef Lamer et le juge Sopinka 
(dissidents) — 

I. Introduction 

Le present pourvoi, tout comme le pourvoi con- 
nexe A. (L.L.) c. B. (A.), [1995] 4 R.C.S. 536, sou- 
leve la question de savoir si un accusd a le droit 
d’obtenir la production de dossiers socio-psychol o- 
giques concemant une agression sexuelle qui sont 
en la possession de tiers et dans quelles circons- 
tances. II souleve egalement la question de savoir 
quand 1’arret des procedures est la reparation con- 
venable dans le cas de non-divulgation par le 
ministere public de renseignements en sa posses¬ 
sion qui ne sont pas manifestement sans pertinence 
et ne sont pas privileges. Nous sommes d’accord 
avec les motifs du juge Major en ce qui a trait a la 
demiere question. 

Quant, a la question de la production des dossiers 
therapeutiques, nous avons eu l’avantage de pren¬ 
dre connaissance des motifs de notre collegue le 
juge L’Heureux-Dube et nous sommes d’accord en 
general pour ce qui est de la protection de la vie 
privee et de l’existence d’un privilege. Nous desi- 
rons toutefois formuler les remarques suivantes au 
sujet de la procedure a suivre pour la divulgation et 
la production des dossiers therapeutiques. 

II. Analyse 

1. Introduction 

Les questions soulevees dans le present pourvoi 
se rapportent principalement a la production de 
dossiers therapeutiques qui ne sont pas en la pos¬ 
session ou sous le controle du ministere public. En 
general, cette question conceme la maniere dont 
1’accuse peut obtenir la production de dossiers the¬ 
rapeutiques de la part du tiers gardien des docu¬ 
ments en question. Bien que le present pourvoi ne 
porte pas directement sur des questions de divulga¬ 
tion de dossiers prives en la possession du minis¬ 
tere public, nous estimons neanmoins que certaines 
remarques preliminaries sur cette question pour- 
raient etre utiles pour une analyse des dossiers 
therapeutiques en la possession de tiers. Par 
consequent, nous commewfons notre analyse par 
un bref examen des obligations de divulgation du 
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Crown’s possession or control. From there, we will 
move on to consider the case where such records 
remain in the hands of third parties and the produc- 
tion of those records is sought by the accused. 

2. Records in the Possession of the Crown 

(a) The Application of Stinchcombe 

The principles regarding the disclosure of infor¬ 
mation in the possession of the Crown were devel¬ 
oped by this Court in R. v. Stinchcombe, [1991] 3 
S.C.R. 326. In that case, it was determined that the 
Crown has an ethical and constitutional obligation 
to the defence to disclose all information in its 
possession or control, unless the information in 
question is clearly irrelevant or protected by a rec¬ 
ognized form of privilege. 


The Crown’s duty to disclose information in its 
possession is triggered when a request for disclo¬ 
sure is made by the accused. When such a request 
is made, the Crown has a discretion to refuse to 
make disclosure on the grounds that the informa¬ 
tion sought is clearly irrelevant or privileged. 
Where the Crown chooses to exercise this discre¬ 
tion, the Crown bears the burden of satisfying the 
trial judge that withholding the information is jus¬ 
tified on the grounds of privilege or irrelevance. 


The foregoing principles were settled by this 
Court’s decision in Stinchcombe and affirmed in R. 
v. Egger, [1993] 2 S.C.R. 451, and R. v. Chaplin ,• 
[1995] 1 S.C.R. 727, and are not subject to chal¬ 
lenge in this appeal. However, it is important to 
consider whether therapeutic records of the kind at 
issue in this appeal should be subject to a different 
disclosure regime than other kinds of information 
in the possession of the Crown. In answering this 
question, the Court must consider whether the 
Crown’s disclosure obligations should be tempered 
by a balancing of the complainant’s privacy inter¬ 
ests in therapeutic records against the right of the 
accused to make full answer and defence. In our 


ministere public lorsque des dossiers socio- 
psychologiques sont en sa possession ou sous son 
controle. Ensuite, nous examinerons le cas ou ces 
dossiers restent en la possession de tiers et ou T ac¬ 
cuse en demande la production . 

2. Les dossiers en la possession du ministere 

public 

O 

a) L’app l ication de 1’arret Stinchcombe 

Les principes regissant la divulgation de renseiS 
gnements en la possession du ministere public oiffj 
ete enonces par notre Cour dans R. c. Stinchcombe^ 
[1991] 3 R.C.S. 326. II y a ete juge que le mini&> 
tere public a envers la defense 1’obligation moralg] 
et constitutionnelle de divulguer tous les renseH? 
gnements en sa possession ou sous son controle, a 
moins que les renseignements en question soient 
manifestement sans pertinence ou proteges par une 
forme reconnue de privilege. 

L’obligation du mi nistere public de divulguer 
les renseignements en sa possession est enclenchee 
lorsque T accuse presente une demande de divulga¬ 
tion. Le ministere public a alors le pouvoir discre- 
tionnaire de refuser la divulgation pour le motif 
que les renseignements demandes sont manifeste¬ 
ment sans pertinence ou sont privilegies. Lorsque 
le ministere public choisit d’exercer ce pouvoir 
discretionnaire, il lui incombe de convaincre le 
juge du proces que la retention des renseignements 
se justifie par l’existence d’un privilege a leur 
egard ou T absence de pertinence. 

Les principes susmentionnes ont ete etablis par 
notre Cour dans Stinchcombe et confirmes dans R. 
c. Egger, [1993] 2 R.C.S. 451, et R. c. Chaplin, 
[1995] 1 R.C.S. 727, et ne sont pas contestes dans 
le present pourvoi. II importe toutefois d’examiner 
si les dossiers therapeutiques du genre de ceux qui 
sont ici en cause devraient etre assujettis a un 
regime de divulgation different de celui qui s’ap¬ 
plique aux autres genres de renseignements en la 
possession du ministere public. Pour repondre a 
cette question, la Cour doit determiner si les obli¬ 
gations de divulguer du ministere public devraient 
etre temperces par la ponderation des interets 
prives du plaignant ou de la plaignante (ci-apres le 
«plaignant») dans les dossiers therapeutiques et du 
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view, a balancing of these competing interests is 
unnecessary in the context of disclosure. 


(b) Privacy and Privilege 


As our colleague L’Heureux-Dube J. points out, 
sexual assault counselling records relate to inti¬ 
mate aspects of the life of the complainant. As a 
result, therapeutic records attract a stronger pri¬ 
vacy interest than many other forms of informa¬ 
tion that may be in the Crown’s possession. One 
could accordingly argue that the intensely private 
nature of therapeutic records affects the Crown’s 
obligation to disclose such material to the defence, 
or that disclosure by the Crown is not required 
owing to some form of privilege that may attach to 
the information contained in the records. In our 
view, however, concerns relating to privacy or 
privilege disappear where the documents in ques¬ 
tion have fallen into the possession of the Crown. 
We are accordingly of the opinion that the 
Crown’s well-established duty to disclose all infor¬ 
mation in its possession is not affected by the con¬ 
fidential nature of therapeutic records. 


In our view, it would be difficult to argue that 
the complainant enjoys an expectation of privacy 
in records that are held by the Crown. In discuss¬ 
ing the nature of a complainant’s privacy interest 
in therapeutic records, L’Heureux-Dube J. points 
out that such records often relate to “intensely pri¬ 
vate aspects” of the complainant’s personal life, 
and describe thoughts and feelings “which have 
never even been shared with the closest of friends 
or family” (para. 112). With respect, we agree that 
important privacy interests attach to counselling 
records in the situation described by our colleague. 
However, where the documents in question have 
been shared with an agent of the state (namely, the 
Crown), it is apparent that the complainant’s pri¬ 
vacy interest in those records has disappeared. 
Clearly, where the records are in the possession of 


droit de 1’accuse de presenter une defense pleine et 
entiere. A notre avis, la ponderation de ces interets 
divergents n’est pas necessaire dans le contexte de 
la divulgation. 

b) La protecti o n de la vie privee et 1’existence 

d’un privilege 

Comme le signale notre collbgue le juge 
L’Heureux-Dube, les dossiers socio-psycholo- 
giques concemant une agression sexuelle touchent 
a des aspects intimes de la vie du plaignant. Par 
consequent, les dossiers therapeutiques comman- 
dent une plus grande protection de la vie privee 
que bien d’autres formes de renseignements qui 
peuvent etre en la possession du ministere public. 
On pourrait done soutenir que la nature eminem- 
ment privee des dossiers therapeutiques a un effet 
sur Fobligation du ministere public de divulguer 
de tels documents a la defense ou que le ministere 
public n’est pas tenu de les divulguer en raison 
d’une certaine forme de privilege afferent aux ren¬ 
seignements contenus dans les dossiers. A notre 
avis, la protection de la vie privee ou 1’existence 
d’un privilege ne suscitent cependant plus d’in¬ 
quietudes lorsque les documents en question sont 
en la possession du ministere public. En conse¬ 
quence, nous sommes d’avis que le caractere con- 
fidentiel des dossiers therapeutiques n’a pas d’inci- 
dence sur l’obligation reconnue du ministere 
public de divulguer tous les renseignements en sa 
possession. 

11 serait difficile, selon nous, de soutenir que le 
plaignant a des attentes en matiere de protection de 
la vie privee relativement aux dossiers detenus par 
le ministere public. Pour etudier la nature du droit 
d’un plaignant it la protection de sa vie privee rela¬ 
tivement it des dossiers therapeutiques, le juge 
L’Heureux-Dube indique que ces dossiers concer¬ 
ned souvent des «aspects totalement prives» de la 
vie personnelle du plaignant et contiennent des 
pensees et des declarations «qui n’ont jamais ete 
partagees avec [ses] amis les plus intimes ou [sa] 
famille» (par. 112). En toute deference, nous 
sommes d’accord pour dire que d’importants droits 
a la protection de la vie privee sont associes aux 
dossiers socio-psychologiques dans la situation 
decrite par notre collegue. Toutefois, lorsque les 
documents en question ont ete partages avec un 
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the Crown, they have become “the property of the 
public to be used to ensure that justice is done” 
(Stinchcombe, supra, at p. 333). As a form of 
“public property”, records in the possession of the 
Crown are simply incapable of supporting any 
expectation of privacy. As a result, there is no “pri¬ 
vacy interest” to be balanced against the right of 
the accused to make full answer and defence. 


The complainant’s lack of a privacy interest in 
records that are possessed by the Crown counsels 
against a finding of privilege in such records. As 
stated above, it is somewhat inconsistent to claim 
that therapeutic records are sufficiently confiden¬ 
tial to warrant a claim of privilege even after this 
confidentiality has been waived for the purpose of 
proceeding against the accused. Obviously, fair¬ 
ness must require that if the complainant is willing 
to release this information in order to further the 
cr imi nal prosecution, then the accused should be 
entitled to use the information in the preparation of 
his or her defence. 


In deciding that the complainant waives any 
potential claim of privilege where therapeutic 
records are provided to the Crown, we recognize 
that any such waiver must be “fully informed” in 
order to defeat an attempted claim of privilege. 
Clearly, one could make the argument that the 
complainant would not have turned the documents 
over to the Crown had he or she been aware that 
the accused could be given access to the records. 
However, this problem is easily solved by placing 
an onus upon the Crown to inform the complainant 
of the potential for disclosure. Where the Crown 
seeks to obtain the records in question for the pur¬ 
pose of proceeding against the accused, the Crown 
must explain to the complainant that the records, if 


representant de l’Etat (a savoir le ministere 
public), il est Evident que le droit a la protection de 
la vie privee que le plaignant avait relativement a 
ces dossiers n’existe plus. II est evident que, lors- 
que les dossiers sont en la possession du ministere 
public, ils sont devenus «la propriety du public qui 
doit etre utilisee de maniere a s’assurer que justice 
soit rendue» ( Stinchcombe , precite, a la p. 333). Si 
les dossiers en la possession du ministere public 
revetent la forme d’une «propriete publique», il me 
peut tout simplement pas y avoir d’attentes en 
matiere de protection de la vie privee a leur egartC 
Par consequent, il n’existe aucun «droit a la prcpj 
tection de la vie privee» qui puisse etre pondere 
regard du droit de l’accuse de presenter une 
defense pleine et entiere. 

L’absence de droit a la protection de la vie pri¬ 
vee du plaignant relativement aux dossiers detenus 
par le ministere public nous empeche de conclure ii 
f existence d’un privilege a 1’egard de ces dossiers. 
Comme nous l’avons dcja mentionne, il est 
quelque peu illogique de pretendre que des dos¬ 
siers therapeutiques sont suffisamment confiden- 
tiels pour justifier la revendication d’un privilege 
meme apres que l’on a renonce a ce caractere con- 
fidentiel afin de poursuivre f accuse. L’equile 
exige de toute evidence que, si le plaignant est 
d’accord pour communiquer ces renseignements 
afin de favoriser la poursuite criminelle, l’accuse 
devrait alors avoir le droit d’utiliser les renseigne¬ 
ments dans la preparation de sa defense. 

En decidant que le plaignant renonce a toute 
revendication eventuelle de privilege lorsque les 
dossiers therapeutiques sont transmis au ministere 
public, nous reconnaissons que, pour qu’elle fasse 
echec a une revendication de privilege, une telle 
renonciation doit etre faite de fag on «entierement 
eclairee». On pourrait manifestement alleguer que 
le plaignant n’aurait pas remis les documents au 
ministere public s’il avait su que l’accuse aurait pu 
avoir acces aux dossiers. Cependant, le probleme 
se resout facilement si on impose au ministere 
public 1’obligation d’informer le plaignant de la 
possibility de divulgation. Lorsqu’il cherche a 
obtenir les dossiers en question en vue de poursui¬ 
vre 1’accuse, le ministere public doit expliquer au 
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relevant, will have to be disclosed to the defence. 
As a result, the complainant will be given the 
opportunity to decide whether or not to waive any 
potential claim of privilege prior to releasing the 
records in question to the agents of the state. 


plaignant que, s’ils sont pertinents, ils devront etre 
divulgues a la defense. En consequence, le plai¬ 
gnant aura la possibility de decider s’il renonce ou 
non a toute revendication eventuelle de privilege 
avant de communiquer les dossiers en question aux 
representants de l’Etat. 


Finally, it must be recognized that any form of 
privilege may be forced to yield where such a priv¬ 
ilege would preclude the accused’s right to make 
full answer and defence. As this Court held in 
Stinchcombe (at p. 340), a trial judge may require 
disclosure “in spite of the law of privilege” 
(emphasis added) where the recognition of the 
asserted privilege unduly limits the right of the 
accused to make full answer and defence. As a 
result, information in the possession of the Crown 
which is clearly relevant and important to the abil¬ 
ity of the accused to raise a defence must be dis¬ 
closed to the accused, regardless of any potential 
claim of privilege that might arise. 


(c) Relevance 


En dernier lieu, il faut reconnaitre que toute 
forme de privilege doit cdder le pas lorsqu’un tel 
privilege porterait atteinte au droit de l’accuse de 
presenter une defense pleine et entiere. Corame 
notre Cour l’a conclu dans Stinchcombe (a la 
p. 340), le juge du proces peut exiger la divulga¬ 
tion « malgre le droit au secret» (je souligne) lors- 
que la reconnaissance du privilege revendique res- 
treint indument le droit de l’accuse de presenter 
une defense pleine et entiere. Par consequent, les 
renseignements en la possession du ministere 
public qui sont manifestement pertinents et impor- 
tants pour perinettre a 1’accuse de faire valoir un 
inoyen de defense doivent etre divulgues a ]’ac¬ 
cuse, indepehdamment de toute revendication de 
privilege qui pourrait survenir. 


ll 


c) La pertinence 


In commenting on the nature of therapeutic 
records, L’Heureux-Dube J. has made it clear that 
the relevance of such records to the preparation of 
the defence cannot be presumed. As L’Heureux- 
Dube J. states in her decision (at para. 144): 

... it must not be presumed that the mere fact that a wit¬ 
ness received treatment or counselling after a sexual 
assault indicates that the records will contain informa¬ 
tion that is relevant to the defence. The focus of therapy 
is vastly different from that of an investigation or other 
process undertaken for the purposes of the trial. 


Dans ses remarques sur la nature des dossiers 
therapeutiques, le juge L’Heureux-Dube a precise 
que leur pertinence par rapport a la preparation de 
la defense ne peut pas se presumer. Comme elle le 
dit dans ses motifs (au par. 144): 

... il ne faut pas presumer que le simple fait qu’un 
temoin ait suivi un traitement ou reyu des conseils 
socio-psychologiques apres une agression sexuelle 
indique que les dossiers contiendront des renseigne¬ 
ments qui se rapportent a la defense. Une therapie ne 
met pas du tout 1’accent sur les memes choses qu’une 
enquete ou un autre processus entrepris aux fins du pro¬ 
ces. 


With respect, we agree with the proposition that 
the mere existence of therapeutic records is insuffi¬ 
cient to establish the relevance of those records to 
the defence. However, we are of the opinion that 
the relevance of such records must be presumed 
where the records are in the possession of the 
Crown. Generally speaking, the Crown would not 
obtain possession or control of therapeutic records 


En toute deference, nous sommes d’accord pour 
dire que la simple existence de dossiers therapeu¬ 
tiques ne suffit pas a etablir leur pertinence par 
rapport a la defense. Toutefois, nous estimons que 
la pertinence de ces dossiers doit se presumer lors- 
qu’ils se trouvent en la possession du ministere 
public. En regie generate, celui-ci n’obtiendrait pas 
la possession ou le controle des dossiers therapeu- 
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unless the information the records contained was 
somehow relevant to the case against the accused. 
While one could make the argument that the 
Crown simply wished to peruse the records in 
question in order to ensure that they contained no 
relevant information, this cannot affect the 
Crown’s obligation to disclose. If indeed the 
Crown merely surveyed the records and found 
them to contain no relevant material, the Crown 
would retain the opportunity to prove the irrele¬ 
vance of the records on a Stinchcombe application 
by the defence. Clearly, the Crown is in a better 
position than the accused to discharge any onus 
regarding the relevance of the records, as the 
Crown retains possession and control of the infor¬ 
mation. 


(d) Conclusion 

For each of the foregoing reasons, we are of the 
view that the Crown’s disclosure obligations estab¬ 
lished in the Stinchcombe decision are unaffected 
by the confidential nature of therapeutic records. 
Where the Crown has possession or control of 
therapeutic records, there is simply no compelling 
reason to depart from the reasoning in 
Stinchcombe: unless the Crown can prove that the 
records in question are clearly irrelevant or subject 
to some form of public interest privilege, the thera¬ 
peutic records must be disclosed to the defence. 


Having concluded that the principles of 
Stinchcombe are applicable in the context of thera¬ 
peutic records within the Crown’s possession, it 
remains to be determined what procedures for pro¬ 
duction will apply where the counselling records 
in question are possessed by third parties. Our 
views as to the appropriate procedure in that situa¬ 
tion are discussed below. 


tiques a moins que les renseignements qu’ils con- 
tiennent n’aient quelque pertinence relativement a 
la poursuite engagee contre l’accuse. Meme si 1’on 
pouvait soutenir que le ministere public desirait 
simplement parcourir les dossiers en question pour 
s’assurer qu’ils ne contenaient aucun renseigne- 
ment pertinent, cela ne peut pas influer sur 1’obli¬ 
gation de divulguer du ministbre public. Si, en fait, 
le ministere public a simplement parcouru les dos¬ 
siers et conclu qu’ils ne contenaient aucun doct^ 
ment pertinent, il conserverait la possibilite dje 
prouver la non-pertinence des dossiers dans le c4£ 
d’une demande de type Stinchcombe presentee pa^i 
la defense. Le ministere public est nettement 
mieux place que l’accuse pour s’acquitter d’un l'ato 
deau en ce qui conceme la pertinence des dossier^ 
car les renseignements restent en sa possession et 
sous son controle. 


d) Conclusion 

Pour chacune des raisons qui precedent, nous 
sommes d’avis que le caractere confidentiel des 
dossiers therapeutiques n’influe pas sur l’obliga- 
tion de divulguer du ministere public reconnue 
dans Stinchcombe. Lorsque de tels dossiers sont en 
la possession ou sous le controle du ministere 
public, il n’y a tout simplement aucune raison 
imperieuse de s’ecarter du raisonnement suivi dans 
Stinchcombe'. a moins que le ministere public 
puisse prouver qu’ils sont manifestement non per¬ 
tinents ou sont assujettis a une certaine forme de 
privilege d’interet public, les dossiers therapeu¬ 
tiques en question doivent etre divulgues a la 
defense. 


Apres avoir conclu que les principes enonces 
dans Stinchcombe s’appliquent dans le contexte 
des dossiers therapeutiques en la possession du 
ministere public, il reste a determiner quelles pro¬ 
cedures s’appliqueront a leur production lorsque 
les dossiers socio-psychologiques en question sont 
detenus par des tiers. Nous com m entons ci-dessous 
notre point de vue sur la procedure appropriee dans 
ce cas. 
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3. Records in the Hands of Third Parties 


3. Les dossiers entre les mains de tiers 


(a) The Application of Stinchcombe 


a) L’application de 1’arret Stinchcombe 


As stated earlier, this Court’s decision in 
Stinchcombe set out the general principle that an 
accused’s ability to access information necessary 
to make full answer and defence is now constitu¬ 
tionally protected under s. 7 of the Canadian 
Charter of Rights and Freedoms. The rationale for 
this constitutional protection stems from the basic 
proposition that the right to make full answer and 
defence is “one of the pillars of criminal justice on 
which we heavily depend to ensure that the inno¬ 
cent are not convicted”: Stinchcombe, at p. 336. 


Stinchcombe and its progeny were decided in 
the context of disclosure , where the information in 
question was in the possession of the Crown or the 
police. In that context, we held that an accused was 
entitled to obtain all of the information in the pos¬ 
session of the Crown, unless the information in 
question was clearly irrelevant. However, 
Stinchcombe recognized that, even in the context 
of disclosure, there are limits on the right of an 
accused to access information. For example, when 
the Crown asserts that the information is privi¬ 
leged, the trial judge must then balance the com¬ 
peting claims at issue. In such cases, the informa¬ 
tion will only be disclosed where the trial judge 
concludes that the asserted privilege “does not 
constitute a reasonable limit on the constitutional 
right to make full answer and defence” 
(,Stinchcombe , at p. 340). 


I In our opinion, the balancing approach we 
established in Stinchcombe can apply with equal 
force in the context of production , where the infor¬ 
mation sought is in the hands of a third party. Of 
course, the balancing process must be modified to 
fit the context in which it is applied. In cases 
involving production, for example, we are con¬ 
cerned with the competing claims of a constitu- 


Ainsi que nous 1’avons indique precedemment, 
1’arret Stinchcombe a enonce le principe general 
selon lequel la possibility pour Taccuse d’avoir 
acces aux renseignements necessaires afin de pre¬ 
senter une defense pleine et entire est maintenant 
protegee sur le plan constitutionnel en vertu de 
Tart. 7 de la Charte canadienne des droits et 
libertes. La raison d’etre de cette protection consti- 
tutionnelle decoule de la proposition fondamentale 
selon laquelle le droit de presenter une defense 
pleine et entiere constitue «un des piliers de la jus¬ 
tice criminelle, sur lequel nous comptons grande- 
ment pour assurer que les innocents ne soient pas 
declares coupables»: Stinchcombe, a la p. 336. 

L’arret Stinchcombe et ceux qui l’ont suivi ont 
ete rendus dans le contexte de la divulgation , lors- 
que les renseignements en question etaient en la 
possession du ministere public ou de la police. 
Dans ce contexte, nous avons conclu qu’un accuse 
a le droit d’obtenir tous les renseignements qui 
sont en la possession du ministere public, a moins 
que les renseignements en question soient manifes- 
tement sans pertinence. Cependant, l’arret 
Stinchcombe a reconnu que, meme dans le con¬ 
texte de la divulgation, il existe des limites au droit 
d’un accuse d’avoir acces a des renseignements. 
Par exemple, lorsque le mi nistere public affirme 
que les renseignements font 1’objet d’un privilege, 
le juge du proces doit alors ponderer les revendica- 
tions contradictoires en cause. Les renseignements 
ne seront alors divulgues que lorsque le juge du 
proces conclut que le privilege revendiqud «ne 
constitue pas une restriction raisonnable du droit 
constitutionnel de presenter une defense pleine et 
entiere» ( Stinchcombe , a la p. 340). 


A notre avis, la methode de la ponderation que 
nous avons preconisee dans Stinchcombe peut 
s’appliquer tout autant dans le contexte de la pro¬ 
ducti on, lorsque les renseignements demandes sont 
entre les mains d’un tiers. Naturellement, le pro¬ 
cessus de ponderation doit etre modifie pour 
s’adapter au contexte dans lequel il s’applique. 
Dans les cas de production, par exemple, nous 
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tional right to privacy in the information on the 
one hand, and the right to full answer and defence 
on the other. We agree with L’Heureux-Dube J. 
that a constitutional right to privacy extends to 
information contained in many forms of third 
party records. 


In recognizing that all individuals have a right to 
privacy which should be protected as much as is 
reasonably possible, we should not lose sight of 
the possibility of occasioning a miscarriage of jus¬ 
tice by establishing a procedure which unduly 
restricts an accused’s ability to access information 
which may be necessary for meaningful full 
answer and defence. In R. v. Seaboyer, [1991] 2 
S.C.R. 577, at p. 611, we recognized that: 


Canadian courts .. . have been extremely cautious in 
restricting the power of the accused to call evidence in 
his or her defence, a reluctance founded in the funda¬ 
mental tenet of our judicial system that an innocent per¬ 
son must not be convicted. 

Indeed, so important is the societal interest in 
preventing a miscarriage of justice that our law 
requires the state to disclose the identity of an 
informer in certain circumstances, despite the fact 
that the revelation may jeopardize the informer’s 
safety. 

(b) The First Stage: Establishing “Likely Rele- . 

vance” 

When the defence seeks information in the 
hands of a third party (as compared to the state), 
the following considerations operate so as to 
require a shifting of the onus and a higher thresh¬ 
old of relevance: 

(1) the information is not part of the state’s 
“case to meet” nor has the state been 
granted access to the information in pre¬ 
paring its case; and 


nous interessons aux revendications contradictoires 
d’un droit constitutionnel a la protection de la vie 
privee en matiere de renseignements d’une part et 
du droit de presenter une defense pleine et entiere 
d’autre part. Nous sommes d’accord avec le juge 
L’Heureux-Dube pour dire qu’un droit constitu¬ 
tionnel a la protection de la vie privee s’etend aux 
renseignements contenus dans plusieurs sortes de 
dossiers entre les mains de tiers. 

O 

co 

En reconnaissant que tous les individus jouis^ 
sent d’un droit a la protection de leur vie privee 1 ^ 
qui devrait etre protege autant que raisonnablemenl 
possible, nous ne devrions pas perdre de vue qu'onro 
peut commettre une erreur judiciaire en etablissanfj 
une procedure qui restreint indument la capacity 
pour un accuse d’avoir acces aux renseignements - 
qui peuvent etre necessaries a une defense pleine et 
entiere qui soit significative. Dans R. c. Seaboyer , 
[1991] 2 R.C.S. 577, a la p. 611, nous avons 
reconnu: 

Les tribunaux canadiens [. ..] ont beaucoup hesite a res- 
treindre le pouvoir de 1’accuse de presenter une preuve a 
l’appui de sa defense, cette hesitation tenant du principe 
fondamental de notre systeme judiciaire selon lequel 
une personne innocente ne doit pas etre declaree coupa- 
ble. 

En fait, l’interet de la societe a ce que soit evitee 
toute erreur judiciaire est tellement important que 
notre droit exige de l’fitat qu’il divulgue J’identite 
d’un indicateur dans certaines circonstances, 
merne si la revelation de son identite risque de 
mettre sa securite en danger. 

b) La premiere etape: demontrer la «pert in ence 

probable» 

Lorsque la defense demande des renseignements 
qui sont entre les mains d’un tiers (par compari¬ 
son a celles de 1’fit at), les considerations suivantes 
interviennent et exigent un deplacement du fardeau 
et un critere de pertinence plus eleve: 

(1) les renseignements ne font pas partie de la 
«preuve complete» que l’fitat doit presenter 
et l’fitat n’a pas eu acces aux renseigne¬ 
ments lors de la preparation de sa preuve; 
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(2) third parties have no obligation to assist 
the defence. 

In light of these considerations, we agree with 
L’lleureux-Dube J. that, at the first stage in the 
production procedure, the onus should be on the 
accused to satisfy a judge that the information is 
likely to be relevant . The onus we place on the 
accused should not be interpreted as an evidential 
burden requiring evidence and a voir dire in every 
case. It is simply an initial threshold to provide a 
basis for production which can be satisfied by oral 
submissions of counsel. It is important to recog¬ 
nize that the accused will be in a very poor posi¬ 
tion to call evidence given that he has never had 
access to the records. Viva voce evidence and a 
voir dire may, however, be required in situations in 
which the presiding judge cannot resolve the mat¬ 
ter on the basis of the submissions of counsel. (See 
Chaplin, supra, at p. 744.) 


In order to initiate the production procedure, the 
accused must bring a formal written application 
supported by an affidavit setting out the specific 
grounds for production. However, the court should 
be able, in the interests of justice, to waive the 
need for a formal application in some cases. In 
either event, however, notice must be given to 
third parties in possession of the documents as 
well as to those persons who have a privacy inter¬ 
est in the records. The accused must also ensure 
that the custodian and the records are subpoenaed 
to ensure their attendance in the court. The initial 
application for disclosure should be made to the 
judge seized of the trial, but may be brought before 
the trial judge prior to the empanelling of the jury, 
at the same time that other motions are heard. In 
this way, disruption of the jury will be minimized 
and both the Crown and the defence will be pro¬ 
vided with adequate time to prepare their cases 
based on any evidence that may be produced as a 
result of the application. 

According to L’Heureux-Dube J., once the 
accused meets the “likely relevance” threshold, he 
or she must then satisfy the judge that the salutary 


(2) les tiers ne sont nullement tenus de prefer 
leur assistance a la defense. 

Compte tenu de ces considerations, nous sommes 
d*accord avec le juge L’Heureux-Dube pour dire 
que, a la premiere etape de la demande de produc¬ 
tion de documents, il devrait incomber a l’accuse 
de convaincre le juge que les renseignements sont 
d’une p ertinence probable . II ne faudrail pas inter¬ 
preter le fardeau que nous imputons a 1’accuse 
comme exigeant la presentation d’elements de 
preuve et la tenue d’un voir-dire dans chaque cas. 
II s’agit simplement d’un critere initial visant a 
etablir un fondement pour la production, auquel 
l’avocat pourra satisfaire par sa plaidoirie. 11 est 
important de reconnaitre que l’accuse sera tres mal 
place pour produire une preuve etant donne qu’il 
n’a jamais eu acces aux dossiers. La production 
d’une preuve de vive voix ainsi que la tenue d’un 
voir-dire peuvent toutefois s’imposer lorsque le 
juge qui preside est dans 1’impossibility de regler 
la question en se fondant sur les pretentions de 
l’avocat. (Voir Chaplin, precue, a la p. 744.) 

Pour entamer la procedure de production, l’ac- 
cuse doit presenter par ecrit une demande forinelle 
appuyee d’un affidavit exposant les motifs precis 
de la production. Toutefois, dans 1'interet de la jus¬ 
tice, le tribunal devrait pouvoir exempter l’accuse 
de la necessite de presenter une demande forinelle 
dans certains cas. Quelle que soit la procedure 
retenue, les tiers en possession des documents et 
les personnes qui ont un interet de nature privee 
dans les dossiers doivent etre avises de la demande 
de production. L’accuse doit egalement veiller a ce 
que le gardien soit assigne a comparaitre et a pro¬ 
duire les dossiers. La demande initiale de divulga¬ 
tion devrait etre adressee au juge saisi de l’affaire, 
mais elle peut etre presentee devant le juge du pro- 
ces avant la formation du jury, au moment de 1’au¬ 
dition des autres requetes, Cela evitera de deranger 
le jury et laissera au ministere public et h la 
defense tout le temps necessaire pour preparer leur 
preuve en se fondant sur tout element de preuve 
qui sera produit a la suite de la demande. 

Selon le juge L’Heureux-Dube, une fois que 
I’accuse a satisfait au critere de la «pertinence pro¬ 
bable^ il lui faudra convaincre le juge que les 
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effects of ordering the documents produced to the 
court for inspection outweigh the deleterious 
effects of such production. We are of the view that 
this balancing should be undertaken at the second 
stage of the procedure. The “likely relevance” 
stage should be confined to a question of whether 
the right to make full answer and defence is impli¬ 
cated by information contained in the records. 
Moreover, a judge will only be in an informed 
position to engage in the required balancing analy¬ 
sis once he or she has had an opportunity to review 
the records in question. 

(c) The Meaning of “Likely” Relevance 

In the disclosure context, the meaning of “rele¬ 
vance” is expressed in terms of whether the infor¬ 
mation may be useful to the defence (see Egger, 
supra, at p. 467, and Chaplin, supra, at p. 740). In 
the context of production, the test of relevance 
should be higher: the presiding judge must be sat¬ 
isfied that there is a reasonable possibility that the 
information is logically probative to an issue at 
trial or the competence of a witness to testify . 

When we speak of relevance to “an issue at trial”, 
we are referring not only to evidence that may be 
probative to the material issues in the case (i.e. the 
unfolding of events) but also to evidence relating 
to the credibility of witnesses and to the reliability 
of other evidence in the case. See R. v. R. (L.) 
(1995), 39 C.R. (4th) 390 (Ont. C.A.), at p. 398. 


This higher threshold of relevance is appropriate 
because it reflects the context in which the infor¬ 
mation., is being sought. Generally speaking, 
records in the hands of third parties find their way 
into court proceedings by one of two procedures. 
First, under s. 698(1) of the Criminal Code, 
R.S.C., 1985, c. C-46, a party may apply for a sub¬ 
poena requiring a person to attend where that per¬ 
son is likely to give material evidence in a pro¬ 
ceedings. Pursuant to s. 700(1) of the Code, the 
subpoena is only available for those records in the 
custodian’s possession “relating to the subject- 


effets benefiques qu’entramerait l’ordonnance de 
production des documents a la cour pour inspec¬ 
tion l’emportent sur les effets prejudiciables d’une 
telle production. Nous estimons que cette pondera- 
tion devrait etre entreprise a la seconde etape de la 
demande. L’etape de la «pertinence probable» 
devrait se limiter a la question de savoir si les ren- 
seignements figurant dans le dossier ont une inci¬ 
dence sur le droit de presenter une ddfense pleinfg 
et entiere. De plus, le juge ne sera en mesure d&> 
procdder a la ponderation requise que lorsqu’ii 
aura eu 1’occasion d’examiner les dossiers en questn 

tion. □ 

c 

c) Le sens de pertinence «probable» 

LO 

CD 

Dans le contexte de la divulgation, la «pertiH? 
nence» est fonction de l’utilite que les renseigne- 
ments peuvent avoir pour la defense (voir Egger, 
precitd, it la p. 467, et Chaplin, precite, a la p. 740). 
Dans le contexte de la production, le critere de la 
pertinence devrait etre plus eleve: le juge presidant 
le proces doit etre convaineu qu’il existe une possi¬ 
bility raisonnable que les renseignements aient une 
valeur logiquement probante relativement a une 
question en litige ou it l’habilite a temoigner d’un 

temoin . Lorsque nous parlons de pertinence par 
rapport a «une question en litige», nous faisons 
allusion non seulement a la preuve qui peut avoir 
une valeur probante relativement aux questions 
substantielles (c’est-a-dire le deroulement des eve- 
nements), mais egalement a la preuve concemant 
la credibility des temoins et la fiabilite des autres 
elements de preuve presentes dans Taffaire. Voir/?, 
c. R. (L.) (1995), 39 C.R. (4th) 390 (C.A. Ont.), k 
la p. 398. 

Ce critere plus eleve de pertinence est approprie 
parce qu’il reflete le contexte dans lequel sont 
demandes les renseignements. En regie generate, 
les dossiers qui sont entre les mains de tiers appa- 
raissent dans le deroulement des procedures judi- 
ciaires de l’une des deux fa§ons suivantes. Premic- 
rement, en vertu du par. 698(1) du Code criminel, 
L.R.C. (1985), ch. C-46, une des parties au proces 
peut demander que soit lancee une assignation 
enjoignant a une personne de comparaitre lorsque 
cette personne est susceptible de foumir quelque 
preuve substantielle dans une procedure. Confer- 
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matter of the proceedings”. The second method of 
obtaining production of documents is to apply for 
a search warrant pursuant to s. 487(1) of the Code. 
Under s. 487(1 )(b) a search warrant will be issued 
where a justice is satisfied that there is in a build¬ 
ing, receptacle or place “anything that there are 
reasonable grounds to believe will afford evidence 
with respect to the commission of an offence . .. 
Consequently, under either of these schemes the 
individual seeking access to third party records 
must satisfy a neutral arbiter that the records are 
relevant to the proceedings in question. We agree 
with L’Heureux-Dube J. that the appropriate pro¬ 
cedure to follow is via the subpoena duces tecum 
route. 


While we agree that “likely relevance” is the 
appropriate threshold for the first stage of the two- 
step procedure, we wish to emphasize that, while 
this is a significant burden, it should not be inter¬ 
preted as an onerous burden upon the accused. 
There are several reasons for holding that the onus 
upon the accused should be a low one. First, at this 
stage of the inquiry, the only issue is whether the 
information is “likely” relevant. We agree with 
L’Heureux-Dube J. that considerations of privacy 
should not enter into the analysis at this stage. We 
should also not be concerned with whether the evi¬ 
dence would be admissible, for example as a mat¬ 
ter of policy, as that is a different query ( Morris v. 
The Queen, [1983] 2 S.C.R. 190). As the House of 
Lords recognized in R. v. Preston, [1993] 4 All 
E.R. 638, at p. 664: 


... the fact that an item of information cannot be put in 
evidence by a party does not mean that it is worthless. 
Often, the train of inquiry which leads to the discovery 


mement au par. 700(1) du Code, l’assignation n’est 
valable que pour les dossiers en la possession du 
gardien qui se rapportent «a l’objet des proce¬ 
dures®. La seconde fafon d’obtenir la production 
de documents est de demander un mandat de per¬ 
quisition conformement au par. 487(1) du Code. 
Aux termes de l’al. 487(1)1?), un mandat de perqui¬ 
sition sera delivre lorsqu’un juge de paix est con- 
vaincu que, dans un baliment, contenant ou lieu, se 
trouve, «une chose dont on a des motifs raison- 
nables de croire qu’elle foumira une preuve tou- 
chant la commission d’une infraction . . .». Par 
consequent, sous l’un ou l’autre de ces regimes, 
l’individu qui demande a avoir acces a des dossiers 
en la possession de tiers doit convaincre un arbitre 
neutre que les dossiers sont pertinents relativement 
aux procedures en question. Nous sommes d’ac- 
cord avec le juge L’Heureux-Dube pour dire que la 
procedure appropriee a suivre est T assignation 
duces tecum. 


Si nous admettons que la «pertinence probable® 
est le critere approprie a la premiere etape de la 
procedure a deux volets, nous desirons toutefois 
souligner que, bien qu’il s’agisse d’un fardeau 
important, cela ne devrait pas etre interprete 
comme un fardeau onereux incombant a l’accuse. 
II y a plusieurs raisons qui peuvent nous amener a 
conclure que le fardeau qui incombe a l’accuse 
devrait etre leger. Premierement, a cette etape de 
l’enquete, il s’agit uniquement de savoir si les ren- 
seignements sont «probablement» pertinents. Nous 
sommes d’accord avec le juge L’Heureux-Dube 
pour dire que des considerations relatives a la pro¬ 
tection de la vie privee ne devraient pas entrer dans 
l’analyse effectuee a cette etape. Nous ne devrions 
pas non plus nous preoccuper de savoir si les ele¬ 
ments de preuve seraient admissibles, comme 
question de principe par exemple, car il s’agit la 
d’une question differente ( Morris c. La Reine, 
[1983] 2 R.C.S. 190). Comme la Chambre des 
lords l’a reconnu dans 1’arret R. c. Preston, [1993] 
4 All E.R. 638, a la p. 664: 

[TRADUCTION] .. . le fait qu’un renseignement ne puisse 
pas etre produit en preuve par 1’une des parties ne signi- 
fie pas qu’il est sans valeur. Sou vent, le deroulement de 
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of evidence which is admissible at a trial may include an 
item which is not admissible .... 

A relevance threshold, at this stage, is simply a 
requirement to prevent the defence from engaging 
in “speculative, fanciful, disruptive, unmeritorious, 
obstructive and time-consuming” requests for pro¬ 
duction. See Chaplin, supra, at p. 744. 

Second, by placing an onus on the accused to 
show “likely relevance”, we put the accused in the 
difficult situation of having to make submissions 
to the judge without precisely knowing what is 
contained in the records. This Court has recog¬ 
nized on a number of occasions the danger of plac¬ 
ing the accused in a “Catch-22” situation as a con¬ 
dition of making full answer and defence (see, for 
example, Dersch v. Canada (Attorney General), 
[1990] 2 S.C.R. 1505, at pp. 1513-14; R. v. 
Garofoli, [1990] 2 S.C.R. 1421, at pp. 1463-64; 
Carey v. Ontario, [1986] 2 S.C.R. 637; and R. v. 
Durette, [1994] 1 S.C.R. 469). In Burette, at 
p. 499, Sopinka J., for a majority of the Court, 
held: 

The appellants should not be required to demonstrate the 
specific use to which they might put information which 
they have not even seen. 

Similarly, La Forest J. in Carey, at p. 678, held in 
commenting on the lower court’s decision which 
denied the applicant access to cabinet documents 
because his submissions, according to that court, 
were no more than “a bare unsupported asser¬ 
tion ... that something to help him may be found”: 


What troubles me about this approach is that it puts 
on a plaintiff [the] burden of proving how the docu¬ 
ments, which are admittedly relevant, can be of assis¬ 
tance. How can he do that? He has never seen them; 
they are confidential and so unavailable. To some 
extent, then, what the documents contain must be a mat¬ 
ter of speculation. 

We are of the view that the concern expressed in 
these cases applies with equal force in the case at 


1’enquete qui mene a la decouverte d’elements de 
preuve qui sont admissibles au proces peut comprendre 
un element qui ne Test pas . . . 

A cette etape, un critere de pertinence vise simple- 
ment a empecher que la defense ne se lance dans 
des demandes de production «qui reposent sur la 
conjecture et qui sont fantaisistes, perturbatrices, 
mal fondees, obstructionnistes et dilatoires». Voir 
Chaplin, precite, a la p. 744. 

co 

Deuxiemement, en imposant a l’accuse le farT 
deau de prouver la «pertinence probable», nous li? 
pla?ons dans la situation difficile de devoir presen¬ 
ter des arguments au juge sans savoir precisemenl 
ce que contiennent les dossiers. Notre Cour 
reconnu it plusieurs reprises qu’il est dangereux dg 
placer Taccuse dans une situation sans issuF 
comme condition pour presenter une defense 
pleine et entiere (voir, par exemple, Dersch c. 
Canada (Procureur general), [1990] 2 R.C.S. 
1505, aux pp. 1513 et 1514; R. c. Garofoli, [1990] 
2 R.C.S. 1421, aux pp. 1463 et 1464; Carey c. 
Ontario, [1986] 2 R.C.S. 637, et R. c. Durette, 
[1994] 1 R.C.S. 469). Dans Durette, a la p. 499, le 
juge Sopinka a conclu, au nom de la Cour a la 
majorite: 

Les appelants ne devraient pas etre obliges de demontrer 
l’usage exact qu’ils pourraient faire de renseignements 
qu’ils n’ont mSme pas vus. 

De la meme fa^on, le juge La Forest a dit dans 
Carey, a la p. 678, h 1’occasion de remarques sur la 
decision de la cour de juridiction inferieure de 
refuser au requerant l’acces a des documents du 
Cabinet parce que ses arguments, selon cette cour, 
n’etaient rien d’autre qu’une [traduction] «sim- 
ple affirmation, sans rien a l’appui [. . .] que 
quelque chose d’utile pourrait se trouver» dans les 
documents: 

Ce qui me gene dans cette fagon de voir est qu’elle 
impose it un demandeur l’obligation de prouver en quoi 
des documents, reconnus pertinents, peuvent 1’aider. 
Mais comment peut-il s’y prendre? II ne les a jamais 
vus; ils sont confidentiels et ne peuvent etre consultes. 
Dans une certaine mesure done la teneur des documents 
doit relever de la conjecture. 

Nous estimons que la preoccupation exprimee dans 
ces arrets s’applique tout autant en l’espece, ou le 
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bar, where the ultimate goal is the search for truth 
rather than the suppression of potentially relevant 
evidence. 

L’Heureux-Dube J. questions the “Catch-22” 
analogy in the context of production. In her view, 
there is no presumption of materiality because the 
records are not created nor sought by the state as 
part of its investigation. However, it should be 
remembered that in most cases, an accused will not 
be privy to the existence of third party records 
which are maintained under strict rules of confi¬ 
dentiality. Generally speaking, an accused will 
only become aware of the existence of records 
because of something which arises in the course of 
the criminal case. For example, the complainant’s 
psychiatrist, therapist or social worker may come 
forward and reveal his or her concerns about the 
complainant (as occurred in R. v. Ross (1993), 79 
C.C.C. (3d) 253 (N.S.C.A.), and R. v. Ross (1993), 
81 C.C.C. (3d) 234 (N.S.C.A.)). In other cases, the 
complainant may reveal at the preliminary inquiry 
or in his or her statement to the police that he or 
she decided to lay a criminal charge against the 
accused following a visit with a particular thera¬ 
pist. There is a possibility of materiality where 
there is a “reasonably close temporal connection 
between” the creation of the records and the date 
of the alleged commission of the offence (R. v. 
Osolin, [1993] 4 S.C.R. 595, at p. 673) or in cases 
of historical events, as in this case, a close tempo¬ 
ral connection between the creation of the records 
and the decision to bring charges against the 
accused. 


In R. v. Morin, [1988] 2 S.C.R. 345, at p. 370, 
we recognized that “[i]t is difficult and arguably 
undesirable to lay down stringent rules for the 
determination of the relevance of a particular cate¬ 
gory of evidence”. Consequently, while we will 
not attempt to set out categories of relevance, we 
feel compelled to respond to some of the state¬ 
ments expressed by our colleague. L’Heureux- 
Dube J, suggests in her reasons that “the assump¬ 
tion that private therapeutic or counselling records 
are relevant to full answer and defence is often 
highly questionable” (para. 109) and that “the vast 
majority of information noted during therapy ses- 


but ultime est la recherche de la verite plutot que la 
suppression d’elements de preuve potentiellement 
pertinents. 

Le juge L’Heureux-Dube met en doute l’analo- 
gie avec la situation sans issue dans le contexte de 
la production. A son avis, il n’y a aucune presomp- 
tion du caractere substantiel des dossiers parce 
qu’ils ne sont ni crdds ni demandes par 1’Iitat 
comme faisant partie intcgrante de son enquete. 
Toutefois, il faut se rappeler que, dans la plupart 
des cas, un accuse ne connaitra pas l’existence de 
dossiers de tiers qui sont conserves selon des 
regies de confidentiality strides. En general, un 
accuse ne connaitra l’existence de dossiers que 
parce qu’il est survenu quelque chose au cours de 
l’instance criminelle. Par exemple, le psychiatre, le 
therapeute ou le travailleur social du plaignant peut 
se presenter et faire part de ses preoccupations au 
sujet du plaignant (comme cela s’est produit dans 
R. c. Ross (1993), 79 C.C.C. (3d) 253 (C.A.N.-E.), 
et R. c. Ross (1993), 81 C.C.C. (3d) 234 
(C.A.N.-lL)). Dans d’autres cas, le plaignant peut 
reveler a l’enquete preliminaire ou dans sa declara¬ 
tion aux policiers qu’il a decide de porter plainte 
au criminel contre 1’accuse a la suite d’une visite 
qu’il a faite a un therapeute donne. Il est possible 
que les documents soient substantiels lorsqu’il y a 
un «rapport temporel suffisamment etroit entre» la 
creation des dossiers et la date a laquelle l’infrac- 
tion aurait ete commise (R. c. Osolin, [1993] 4 
R.C.S. 595, a la p. 673) ou, dans le cas d’evene- 
ments survenus il y a longtemps, comme en l’es- 
pece, un rapport temporel etroit entre la creation 
des dossiers et la decision de deposer des plaintes 
contre 1’accuse. 

Dans R. c. Morin, [1988] 2 R.C.S. 345, a la 27 
p. 370, nous avons reconnu qu’«[i]l est difficile et 
peut-on pretendre peu souhaitable de formuler des 
regies strictes pour servir a determiner la perti¬ 
nence d’une categorie particuliere de preuve». En 
consequence, bien que nous n’ayons pas 1’inten- 
tion d’etablir des categories de pertinence, nous 
nous sentons obliges de repondre a certains des 
enonces de notre collogue. Le juge L’Heureux- 
Dube dit dans ses motifs que «1’ affirmation selon 
laquelle les dossiers thdrapeutiques ou socio-psy- 
chologiques sont ndcessaires pour assurer une 
defense pleine et entiere est souvent grandement 
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sions bears no relevance whatsoever or, at its high¬ 
est, only an attenuated sense of relevance to the 
issues at trial” (para. 144). With respect, we disa¬ 
gree. L’Heureux-Dube J.’s observation as to the 
likelihood of relevance belies the reality that in 
many criminal cases, trial judges have ordered the 
production of third party records often applying 
the same principles we have enunciated in this 
case. The sheer number of decisions in which such 
evidence has been produced supports the potential 
relevance of therapeutic records. 


Moreover, in Osolin, supra, this Court recog¬ 
nized the importance of ensuring access to the 
kind of information at issue in this appeal. In 
Osolin, we ordered a new trial where the accused 
had been denied an opportunity to cross-examine 
regarding the psychiatric records of the complain¬ 
ant. Those records contained the following entry 
(at p. 661): 

She is concerned that her attitude and behaviour may 
have influenced the man to some extent and is having 
second thoughts about the entire case. 

Cory J., for the majority, held, at p. 674, that: 

.. . what the complainant said to her counsellor... 
could well reflect a victim’s unfortunate and unwar¬ 
ranted feelings of guilt and shame for actions and events, 
that were in no way her fault. Feelings of guilt, shame 
and lowered self-esteem are often the result of the 
trauma of a sexual assault. If this is indeed the basis for 
her statement to the counsellor, then they could not in 
any way lend an air of reality to the accused’s proposed 
defence of mistaken belief in the complainant’s consent. 
However, in the absence of cross-examination it is 
impossible to know what the result might have been. 


By way of illustration only, we are of the view 
that there are a number of ways in which informa- 


discutable» (par. 109) et que «la vaste majorite des 
renseignements notes au cours des seances de the- 
rapie ne sont nullement pertinents ou, tout au plus, 
se rapportent peu aux questions en litige» 
(par. 144). En toute deference, nous ne sommes 
pas d’accord. L’observation du juge L’Heureux- 
Dube au sujet de la probability de la pertinence 
donne une fausse idee de la realite selon laquelle, 
dans bon nombre de poursuites criminelles, leCT 
juges du procbs ont ordonne la production de dos^ 
siers de tiers souvent en appliquant les memeST 
principes que ceux que nous avons enonces erC 
I’espece. Le nombre meme de decisions dans Ics-Ij 
quelles a ete produite une telle preuve vient etayerro 
la pertinence potentielle des dossiers therapeu- 
tiques. g] 

T— 

En outre, dans Osolin, precite, notre Cour a 
reconnu 1’importance de permettre l'acces au 
genre de renseignements dont il est question en 
l’espece. Dans cet arret, nous avons ordonne la 
tenue d’un nouveau proces la ou Faccuse s’etait vu 
refuser la possibility de proceder a un contre- 
interrogatoire relativement aux dossiers psychia- 
triques de la plaignante. Ces dossiers contenaient 
Finscription suivante (a la p. 661): 

[TRADUCTION] Elle craint que son attitude et son com- 
portement aient pu influencer l’homme jusqu’a un cer¬ 
tain degre et elle commence a avoir des doutes quant a 
toute 1’affaire. 

Le juge Cory a conclu, au nom de la majorite, a la 
p. 674: 

... les propos tenus par la plaignante devant son con- 
seiller [. . .] pourraient fort bien refleter les sentiments 
malheureux et non fondes de culpabilite et de honte 
pour des actes et des evenements survenus sans qu’elle 
soit fautive. Les sentiments de culpabilite, de honte et de 
perte d’estime de soi sont souvent le resultat de l’expe- 
rience traumatisante de l’agression sexuelle. S’ils etaient 
effectivement le fondement de sa declaration it son con- 
seiller, ils ne pourraient aucunement donner une vrai- 
semblance au moyen de defense de la croyance erronee 
au consentement de la plaignante qu’invoque 1’appelant. 
Faute de contre-interrogatoire toutefois, il est impossible 
de savoir quel aurait pu en etre le resultat. 

En guise d’illustration seulement, nous sommes 
d’avis que les renseignements figurant dans les 
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tion contained in third party records may be rele¬ 
vant, for example, in sexual assault cases: 

(1) they may contain information concerning the 
unfolding of events underlying the criminal 
complaint. See Osolin, supra, and R. v. R.S. 
(1985), 19 C.C.C. (3d) 115 (Ont. C.A.). 

(2) they may reveal the use of a therapy which 
influenced the complainant’s memory of the 
alleged events. For example, in R. v. L. (D.O.), 
[1993] 4 S.C.R. 419, at p. 447, L’Heureux- 
Dube J. recognized the problem of contamina¬ 
tion when she stated, in the context of the sex¬ 
ual abuse of children, that “the fear of contam¬ 
inating required testimony has forced the delay 
of needed therapy and counselling”. See too R. 
v. Norman (1993), 87 C.C.C. (3d) 153 (Ont. 
C.A.). 

(3) they may contain information that bears on the 
complainant’s “credibility, including testimo¬ 
nial factors such as the quality of their percep¬ 
tion of events at the time of the offence, and 
their memory since”. See R. v. R. (L.), supra, 
at p. 398; R. v. Hedstrom (1991), 63 C.C.C. 
(3d) 261 (B.C.C.A.); R. v. Ross (1993), 81 
C.C.C. (3d) 234 (N.S.C.A.); Toohey v. Metro¬ 
politan Police Commissioner, [1965] 1 AH. 
E.R. 506 (H.L.). 


As a result, we disagree with L’Heureux-Dube J.’s 
assertion that therapeutic records will only be rele¬ 
vant to the defence in rare cases. 

(d) The R ole o f the Judge at the Second Sta ge: 

B alancing Full Answer and Defence and 

Privacy 

We agree with L’Heureux-Dube J. that “upon 
their production to the court, the judge should 
examine the records to determine whether, and to 
what extent, they should be produced to the 
accused” (para. 153). We also agree that in making 
that determination, the judge must examine and 
weigh the salutary and deleterious effects of a pro¬ 


dossiers de tiers peuvent elre pertinents d’un cer¬ 
tain nombre de fa 9 ons, par exemple, dans les 
affaires degression sexuelle: 

(1) ils peuvent contenir des renseignements con- 
cemant le deroulement des evdnements qui 
sont a la base de la plainte au criminel. Voir 
Osolin, prdcitd, et R. c. R.S. (1985), 19 C.C.C. 
(3d) 115 (C.A. Ont.). 

(2) ils peuvent reveler le recours a une therapie 
qui a influe sur le souvenir que le plaignant a 
des faits allegues. Par exemple, dans R. c. L. 
(D.O.), [1993] 4 R.C.S. 419, a la p. 447, le 
juge L’Heureux-Dube a admis le probleme de 
la contamination lorsqu’elle a dec!aid, dans le 
contexte des agressions sexuelles contre les 
enfants, qu’«on a du, par crainte de containiner 
le temoignage requis, retarder la therapie et le 
counseling». Voir egalement R. c. Norman 
(1993), 87 C.C.C. (3d) 153 (C.A. Ont.). 

(3) ils peuvent contenir des renseignements qui 
ont trait a [TRADUCTION] «la credibility [des 
plaignants], y compris des elements des temoi- 
gnages comme la qualite de la perception 
qu’ils avaient des faits au moment ou l’infrac- 
tion a dte commise et le souvenir qu’ils en ont 
depuis». Voir/?, c. R. (L.), precite, a la p. 398; 
R. c. Hedstrom (1991), 63 C.C.C. (3d) 261 
(C.A.C.-B.); R. c. Ross (1993), 81 C.C.C. (3d) 
234 (C-A.N.-fi.); Toohey c. Metropolitan 
Police Commissioner, [1965] 1 All. E.R. 506 
(H.L.). 

Par consequent, nous ne sommes pas d’accord 
avec 1’affirmation du juge L’Heureux-Dubd selon 
laquelle les dossiers therapeutiques ne seront perti¬ 
nents pour la defense que dans de rares cas. 

d) Le role du juge a la seconde 6tape: pondera- 

tion de la defense pleine et entiere et de la 

protection de la vie privee 

Nous sommes d’accord avec le juge L’Heureux- 
Dube pour dire que, «au moment de la production 
des dossiers devant la cour, le juge devra les exa¬ 
miner pour determiner si et dans quelle mesure ils 
devraient etre divulgues a l'accuse» (par. 153). 
Nous admettons egalement que, pour arriver a 
cette conclusion, le juge doit examiner et soupeser 


30 


1995 CanLII 51 (SCC) 









442 


R. v. O’CONNOR Lamer C.J. and Sopinka J. 


[1995] 4 S.C.R. 


duction order and determine whether a non-pro¬ 
duction order would constitute a reasonable limit 
on the ability of the accused to make full answer 
and defence. In some cases, it may be possible for 
the presiding judge to provide a judicial summary 
of the records to counsel to enable them to assist in 
determining whether the material should be pro¬ 
duced. This, of course, would depend on the spe¬ 
cific facts of each particular case. 


We also agree that, in balancing the competing 
rights in question, the following factors should be 
considered: “(1) the extent to which the record is 
necessary for the accused to make full answer and 
defence; (2) the probative value of the record in 
question; (3) the nature and extent of the reasona¬ 
ble expectation of privacy vested in that record; (4) 
whether production of the record would be pre¬ 
mised upon any discriminatory belief or bias” and 
“(5) the potential prejudice to the complainant’s 
dignity, privacy or security of the person that 
would be occasioned by production of the record 
in question” (para. 156). 


les effets benefiques et les effets prejudiciables 
d’une ordonnance de production et determiner si 
une ordonnance de non-production constituerait 
une restriction raisonnable de la possibilite pour 
l’accuse de presenter une defense pleine et entiere. 
Dans certains cas, le juge qui preside le proces 
peut avoir la possibilite de fournir un resume judi- 
ciaire des dossiers aux avocats pour leur permettre 
d’aider a determiner si les documents devraiem 
etre produits. Cela depend naturellement des fai^ 
prdcis de chaque cas particulier. 

Lf) 

□ 

Nous admettons egalement que, pour equilibre§ 
les droits contradictoires en question, il faudrait 
prendre en consideration les facteurs suivants: «(V) 
la mesure dans laquelle ce dossier est necessaire 
pour que 1’accuse puisse presenter une defense 
pleine et entiere; (2) la valeur probante du dossier 
en question; (3) la nature et la portee de l’attente 
raisonnable au respect du caractere prive de ce 
dossier; (4) la question de savoir si la production 
du dossier reposerait sur une croyance ou un pre- 
juge discriminatoires» et «(5) le prejudice possible 
a la dignite, a la vie privee ou a la securite de la 
personne [du plaignant] que pourrait causer la pro¬ 
duction du dossier en question* (par. 156). 


However, L’Heureux-Dube J. also refers to two 
other factors that she believes must be considered. 
She suggests that the judge should take account of 
“the extent to which production of records of this 
nature would frustrate society’s interest in encour¬ 
aging the reporting of sexual offences and the 
acquisition of treatment by victims” as well as “the 
effect on the integrity of the trial process of pn> 
ducing, or failing to produce, the record, having in 
mind the need to maintain consideration in the out¬ 
come” (para. 156). This last factor is more appro¬ 
priately dealt with at the admissibility stage and 
not in deciding whether the information should be 
produced. As for society’s interest in the reporting 
of sexual crimes, we are of the opinion that there 
are other avenues available to the judge to ensure 
that production does not frustrate the societal inter¬ 
ests that may be implicated by the production of 
the records to the defence. A number of these ave¬ 
nues are discussed by the Nova Scotia Court of 


Toutefois, le juge L’Heureux-Dube mentionne 
egalement deux autres facteurs qui, d’apres elle, 
doivent etre pris en consideration. Elle dit que le 
juge devrait tenir compte de «la mesure dans 
laquelle la production de dossiers de cette nature 
nuirait a 1’intdret qu’a la societe a ce que les vic- 
tirnes signalent les agressions sexuelles et suivent 
des therapies* ainsi que de «l’effet de la produc¬ 
tion ou de la non-production du dossier sur l’intd- 
grite du processus judiciaire, compte tenu de la 
necessite de garder a l’esprit les consequences de 
la decision* (par. 156). II conviendrait mieux de 
traiter de ce dernier facteur a l’dtape de l’admissi- 
bilite et non pas au moment de decider si les ren- 
seignements devraient etre produits. Pour ce qui 
est de l’interet de la societe a ce que les crimes 
sexuels soient signalcs, nous sornmes d’avis que le 
juge dispose d’autres moyens pour s’assurer que la 
production ne contrecarre pas les interets de la 
societe qui peuvent etre touches par la production 
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Appeal in R, v. Ryan (1991), 69 C.C.C. (3d) 226, 
at p. 230: 


As the trials of these two charges proceed, there are a 
number of protective devices to allay the concerns of the 
caseworkers over the contents of their files. The trial 
judge has considerable discretion in these matters. It is 
for the trial judge to determine whether a ban shall be 
placed on publication. It is for the trial judge to decide 
whether spectators shall be barred when evidence is 
given on matters that the trial judge deems to be 
extremely sensitive and worth excluding from the infor¬ 
mation available to the public. High on the list is, of 
course, the matter of relevance. Unless the evidence 
sought from the witness meets the test of relevancy, it 
will be excluded. The trial judge is able to apply the 
well-established rules and tests to determine whether 
any given piece of evidence is relevant. 


We are also of the view that these options are 
available to the judge to further protect the privacy 
interests of witnesses if the production of private 
records is ordered. 

Consequently, the societal interest is not a para¬ 
mount consideration in deciding whether the infor¬ 
mation should be provided. It is, however, a rele¬ 
vant factor which should be taken into account in 
weighing the competing interests. 


In applying these factors, it is also appropriate to 
bear in mind that production of third party records 
is always available to the Crown provided it can 
obtain a search warrant. It can do so if it satisfies a 
justice that there is in a place, which includes a pri¬ 
vate dwelling, anything that there are reasonable 
grounds to believe will afford evidence of the com¬ 
mission of an offence. Fairness requires that the 
accused be treated on an equal footing. 


III. Conclusion and Disposition 

Although the parties have obviously failed to 
observe the above procedures for the production of 


des dossiers a la defense. Certains de ces moyens 
ont ete examines par la Cour d’appel de la 
Nouvelle-Ecosse dans R. c. Ryan (1991), 69 
C.C.C. (3d) 226, a la p. 230: 

[TRADUCTION] A mesure que se deroulent les proces 
relatifs a ces deux accusations, il y a un certain nombre 
de mecanismes de protection pour apaiser les inquie¬ 
tudes des travailleurs en service social au sujet du con- 
tenu de leurs dossiers. Le juge du proces jouit d’un 
grand pouvoir discr6tionnaire dans ces domaines. II lui 
appartient de determiner s’il faut en interdire la publica¬ 
tion. II lui appartient de decider si la salle d’audience 
sera interdite aux spectateurs lors de la presentation de 
la preuve sur des questions qu’il estime extremement 
dedicates et qui meritent d’etre ecartees des renseigne- 
ments disponibles au public. Naturellement, la question 
de la pertinence est au debut de la liste. A moins que la 
preuve demandee au temoin reponde au critere de la 
pertinence, elle sera exclue. Le juge du proces peut 
appliquer les regies et les criteres reconnus pour deter¬ 
miner si un element de preuve particulier est pertinent. 

Nous sommes egalement d’avis que le juge dis¬ 
pose de ces options pour proteger davantage le 
droit a la vie privee des temoins si la production de 
dossiers prives est ordonnee. 

Par consequent, l’interet de la societe n’est pas 
une consideration primordiale lorsqu’il s’agit de 
decider si les renseignements devraient etre four- 
nis. Par contre, c’est un facteur pertinent qui 
devrait etre pris en consideration dans la pondera- 
tion des interets opposes. 

Dans P application de ces facteurs, il convient 
egalement de se rappeler que le ministere public 
peut toujours exiger la production de dossiers de 
tiers pourvu qu’il oblienne un mandat de perquisi¬ 
tion. Il peut le faire s’il convainc un juge de paix 
que se trouve dans un endroit, ce qui comprend 
une habitation privee, une chose dont on a des 
motifs raisonnables de croire qu’elle fournira une 
preuve touchant la commission d’une infraction. 
L’equite exige que l’accus6 ben6ficie d’un traite- 
ment egal. 

HI. Conclusion et dispositif 

Bien que les parties n’aient manifestement pas 
suivi les procedures susmentionnees pour la pro- 
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third party records, it is unnecessary to determine 
whether or not a production order was warranted 
in this case. In our view, Major J. is correct in 
holding that the impropriety of the production 
order at issue in this appeal “does not excuse the 
conduct of the Crown after the order was made” 
(para. 222). As a result, whether or not production 
was warranted in this case, the conduct of the 
Crown in refusing to comply with the production 
order is inexcusable, and warrants a stay of the 
proceedings against the accused. We are therefore 
in complete agreement with the reasoning and con¬ 
clusions of Major J., and would accordingly hold 
that this appeal should be allowed. 

The reasons of La Forest, L’Heureux-Dube and 
Gonthier JJ. were delivered by 

L’Heureux-Dube J. — Two issues are raised by 
this appeal. First, when does non-disclosure by the 
Crown justify an order that the proceedings which 
are the subject matter of the non-disclosure be 
stayed? Second, what is the appropriate procedure 
to be followed when an accused seeks production 
of documents such as medical and/or therapeutic 
records that are in the hands of third parties? 

Strictly speaking, leave has only been sought to 
this Court from the decision of the British Colum¬ 
bia Court of Appeal in R. v. O’Connor (1994), 89 
C.C.C. (3d) 109, which addressed the question of 
the appropriateness of a stay. However, much of 
the non-disclosure and late disclosure that formed 
the basis for the stay of proceedings that is the sub¬ 
ject of this appeal related directly to disagreement, 
over the appropriateness of the pre-trial disclosure 
order made by Campbell A.C.J. As a result, those 
reasons must be read together as a whole with R. v. 
O’Connor (1994), 90 C.C.C. (3d) 257 (“ O’Connor 
(No. 2)”), in which the Court of Appeal provided 
guidelines for future applications for production of 
medical records held by third parties. Given the 
national importance of establishing guidelines for 
such production (in light of the absence of legisla¬ 
tive intervention), and the fact that this matter was 
fully argued before us, it is appropriate for this 
Court to provide some assistance to lower courts in 


duction de dossiers de tiers, il n’y a pas lieu de 
determiner si une ordonnance de production etait 
justifiee ou non en l’espece. A notre avis, le juge 
Major a raison de conclure que le caracterc inap- 
proprie de l’ordonnance judiciaire en cause dans le 
present pourvoi «n’excuse pas la conduite du 
minist&re public apres son prononce» (par. 222). 
Par consequent, que la production ait ete justifide 
ou non en 1’espcce, la conduite du ministere publio 
en refusant de se conformer a 1’ordonnance de pro^ 
duction est inexcusable et justifie 1’arret des proce^T 
dures engagees contre Laccuse. Nous sommdjP 
done en parfait accord avec le raisonnement et lesj 
conclusions du juge Major et, par consequent, nous 
sommes d’avis d’accueillir le present pourvoi. 

co 

Les motifs des juges La Forest, L’Heureux^- 
Dube et Gonthier ont ete rendus par 

Le juge L’Heureux-Dube — Le present pour¬ 
voi souleve deux questions. Premierement, quand 
la non-divulgation de documents par le ministere 
public justifie-t-elle une ordonnance d’arret des 
procedures faisant l’objet de la non-divulgation? 
Deuxi&mement, quelle est la procedure appropriee 
lorsqu’un accuse demande la production de docu¬ 
ments tels les dossiers medicaux ou therapeutiques 
en la possession de tiers? 

A strictement parler, notre Cour est saisie d’une 
demande d’autorisation de pourvoi uniquement 
contre la decision par laquelle la Cour d’appel de 
la Colombie-Britannique a, dans 1’arret R. c. 
O’Connor (1994), 89 C.C.C. (3d) 109, traite de la 
question de l’opportunite d’un arret des proce¬ 
dures. Toutefois, une bonne partie de la non-divul¬ 
gation et de la divulgation tardive, a la base de 
1’arret des proc6dures qui fait l’objet du present 
pourvoi, se rapportait directement au debat sur 
l’opportunite de 1’ordonnance preliminaire de 
divulgation rendue par le juge en chef adjoint 
Campbell. Par consequent, ces motifs doivent etre 
traites globalement avec l’arret R. c. O’Connor 
(1994), 90 C.C.C. (3d) 257 («0’Connor (n° 2)»), 
dans lequel la Cour d’appel a founii des lignes 
directrices en vue des demandes eventuelles de 
production de dossiers medicaux en la possession 
de tiers. Iltant donne l’importance nationale de for- 
muler des lignes directrices relativement a la pro- 
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this respect. Besides, the question is squarely 
raised in another appeal which was heard by this 
Court and in which judgment is rendered concur¬ 
rently with this one: A. (L.L.) v. B. (A.), [1995] 4 
S.C.R. 536. As a preliminary matter, however, it is 
necessary to set out the facts and judgments rele¬ 
vant to each of the two issues raised in this case. 


I. Abuse of Process 
A. Facts and Judgments 

The appellant, Hubert Patrick O’Connor, is a 
Bishop of the Roman Catholic Church. In the 
1960s, he was the principal of a native residential 
school in Williams Lake. As a result of incidents 
alleged to have taken place between 1964 and 
1967 in the Williams Lake area, the appellant was 
charged in February 1991 with two counts of rape 
and two counts of indecent assault. Each count 
arose in relation to a separate complainant. The 
four complainants, P.P, M.B., R.R., and A.S., were 
all former students employed by the school and 
under the direct supervision of the appellant. 

A preliminary inquiry was held in Williams 
Lake on July 3 and 4, 1991, and, on June 4, 1992, 
defence counsel applied for, and obtained, an order 
from Campbell A.C.J. requiring disclosure of the 
complainants’ entire medical, counselling and 
school records. Defence counsel justified its dis¬ 
closure request on the need to test the complain¬ 
ants’ credibility, as well as to determine issues 
such as recent complaint and corroboration. The 
order reads as follows: 

THIS COURT ORDERS that Crown Counsel produce 
names, addresses and telephone numbers of therapists, 
counsellors, psychologists or psychiatrists who have 
treated any of the complainants with respect to allega¬ 
tions of sexual assault or sexual abuse. 


THIS COURT FURTHER ORDERS that the com¬ 
plainants authorize all therapists, counsellors, psycholo- 


duction de tels renseignements (compte tenu de 
l’absence de dispositions legislatives) et le fait que 
cette question a ete pleinement debattue devant 
nous, il est approprie que notre Cour guide les tri- 
bunaux a ce sujet. De plus, la question est soulevee 
directement dans un autre pourvoi devant notre 
Cour et dans lequel jugement est rendu concurrem- 
ment: A. (L.L.) c. B. (A.), [1995] 4 R.C.S. 536. Pre- 
liminairement, cependant, il y a lieu de reciter les 
faits et les jugements pertinents a chacune des 
deux questions que pose cette affaire. 

I. L’abus de procedure 

A. Les faits et les jugements 

L’appelant, Hubert Patrick O’Connor, est un 
eveque de l’Eglise catholique romaine. Dans les 
annees 1960, il etait directeur d’un intemat pour 
autochtones a Williams Lake. A la suite d’inci- 
dents qui seraient survenus entre 1964 et 1967 
dans la region de Williams Lake, 1’appelant a fait 
1’objet, en fevrier 1991, de deux accusations de 
viol et de deux accusations d’attentat a la pudeur. 
Chaque chef d’accusation a trait a une plaignante 
distincte. Les quatre plaignantes, P.P, M.B., R.R. 
et A.S., etaient toutes d’anciennes etudiantes k 
l’emploi de l’dcole sous la supervision directe de 
T appelant. 

Une enquete preliminaire s’est tenue a Williams 39 
Lake les 3 et 4 juillet 1991 et, le 4 juin 1992, 
l’avocat de la defense a requis et obtenu du juge en 
chef adjoint Campbell une ordonnance de divulga¬ 
tion de 1’ensemble des dossiers medicaux, sco- 
laires et socio-psychologiques des plaignantes. 

If avocat de la defense a fonde cette requete sur la 
necessite de tester la credibility des plaignantes et 
de trancher des questions de plaintes recentes et de 
corroboration. L’ordonnance se lit ainsi: 

[TRADUCTION] LA COUR ORDONNE que le substitut 
du procureur general produise les noms, les adresses et 
les numeros de telephone des therapeutes, des conseil- 
lers socio-psychologiques, des psychologues ou des psy- 
chiatres qui ont traite l’une ou l’autre des plaignantes 
relativement aux allegations degression ou d’abus 
sexuels. 

LA COUR ORDONNE EGALEMENT que les plai¬ 
gnantes autorisent tous les therapeutes, les conseillers 
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gists and psychiatrists who have treated any of them 
with respect to allegations of sexual assault or sexual 
abuse, to produce to the Crown copies of their complete 
file contents and any other related material including all 
documents, notes, records, reports, tape recordings and 
videotapes, and the Crown to provide copies of all this 
material to counsel for the accused forthwith. 


THIS COURT FURTHER ORDERS that the com¬ 
plainants authorize the Crown to obtain all school and 
employment records while they were in attendance at St. 
Joseph’s Mission School and that the Crown provide 
those records to counsel for the accused forthwith. 


THIS COURT FURTHER ORDERS that the com¬ 
plainants authorize the production of all medical records 
from the period of time when they were resident at St. 
Joseph’s Mission School as either students or employ¬ 
ees. 

At the time this order was made, the Crown did not 
have in its possession any files of any persons who 
had treated any of the complainants in relation to 
allegations of sexual assault or sexual abuse. Nor, 
for that matter, were submissions heard from, or 
was notice given to, any of the complainants or 
guardians of the records sought by the defence. 


On July 10, 1992, the Crown applied before 
Low J. of the British Columbia Supreme Court for 
directions regarding the disclosure order and for 
the early appointment of a trial judge. The court 
was informed that the complainants were not pre¬ 
pared to comply with the order of Campbell 
A.C.J., as the Crown wished to argue the point 
before the trial judge. On September 21, 1992, 
moreover, the Crown made an application before 
Oppal J. to change the venue of the trial back to 
Williams Lake. This application was dismissed. In 
the course of its submissions, the Crown noted that 
it intended to argue before the trial judge that the 
therapists’ notes subject to the disclosure order of 
Campbell A.C.J. ought not to be disclosed on pub¬ 
lic policy grounds. The court expressed surprise at 


socio-psychologiques, les psychologues ou les psy- 
chiatres qui ont traite l’une ou l’autre d’entre elles relati- 
vement aux allegations degression ou d’abus sexuels a 
produire au ministere public copie du contenu complet 
de leurs dossiers et de tous autres documents connexes, 
y compris tous les documents, notes, dossiers, rapports, 
enregistrements audio et video, et que le ministere 
public foumisse sur-le-champ copie de tous ces docu¬ 
ments a l’avocat de 1’accuse. 

O 

LA COUR ORDONNE EGALEMENT que les plai4 
gnantes autorisent le ministere public k obtenir tous Ictr 
dossiers scolaires et tous les dossiers de travail porta® 
sur la periode pendant laquelle elles ont frequente la St. 
Joseph’s Mission School et que le ministere public four- 
nisse ces dossiers a l’avocat de 1’accuse sur-le-champ^ 

_ LD 

LA COUR ORDONNE EGALEMENT que les plag 
gnantes autorisent la production de tous leurs dossiefs 
medicaux depuis l’epoque ou elles etaient internes a la 
St. Joseph’s Mission School soit en tant qu’etudiantes 
ou en tant qu’employees. 

Au moment ou cette ordonnance a ete rendue, le 
ministere public n’etait en possession d’aucun dos¬ 
sier emanant de personnes qui avaient traite Tune 
ou l’autre des plaignantes relativement aux allega¬ 
tions degression ou d’abus sexuels. Aucune des 
plaignantes ni aucun des gardiens des dossiers 
requis par la defense n’ont re?u d’avis ni n’ont ete 
entendus sur cette question. 

Le 10 juillet 1992, le ministere public s’est 
adresse au juge Low de la Cour supreme de la 
Colombie-Britannique afin d’obtenir des directives 
concemant l’ordonnance de divulgation et de faire 
designer promptement un juge pour la tenue du 
proces. La cour a ete informee que les plaignantes 
n’etaient pas disposees a se conformer a Tordon¬ 
nance du juge en chef adjoint Campbell, car le 
ministere public voulait debattre ce point devant le 
juge du proces. En outre, le 21 septembre 1992, le 
ministdre public presentait au juge Oppal une 
requete pour changement de venue afin que le pro¬ 
ces se tienne a Williams Lake, demande qui fut 
rejetce. Dans le cours de son argumentation, le 
procureur du ministere public a souligne qu’il avait 
1’intention de plaider devant le juge du proces que 
les notes des therapeutes visees par l’ordonnance 
de divulgation emise par le juge en chef adjoint 
Campbell ne devraient pas etre divulguees pour 
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the fact that the order of Campbell A.C J. was not 
being complied with. 

Thackray J. was subsequently appointed the trial 
judge. On October 16, 1992, the appellant applied 
for a judicial stay of proceedings before Thackray 
J. on the basis that pre-charge delay made it impos¬ 
sible to make full answer and defence. At the same 
time, the Crown sought directions from the trial 
judge regarding the disclosure order of Campbell 
A.C.J. By this time, however, many of the 
impugned records had come into the Crown’s pos¬ 
session. The trial judge made it clear that he was to 
be provided promptly with therapy records relating 
to all four complainants. Thackray J. was provided 
with the clinical notes of Dr. Ingimundson, the 
psychologist treating P.P. He reviewed these notes 
and they were provided to defence counsel. Crown 
counsel further informed the court that the thera¬ 
pist for M.B. had been instructed to forward all 
records to the Crown. On October 22, 1992, 
Thackray J. released written reasons dismissing the 
appellant’s application for a stay of proceedings. 


On October 30, 1992, the appellant applied by 
way of writ of certiorari to quash the committal of 
the appellant to stand trial on one count of the 
indictment. On November 5, 1992, the trial judge 
released written reasons dismissing the appellant’s 
application. During the course of those proceed¬ 
ings, however, the Crown produced the notes of 
M.B.’s therapist, Dr. Cheaney, to the court for 
review. The Crown requested, however, that the 
court not release the records to the defence before 
hearing an application on that point from Crown 
counsel Wendy Harvey. The trial judge assented to 
this request. 

On November 19, 1992, the appellant applied 
pursuant to s. 581 of the Criminal Code, R.S.C., 
1985, c. C-46, for an order that the indictment be 
declared void ab initio for failure to provide suffi¬ 
cient detail. This application was dismissed by 
Thackray J. in reasons filed November 24, 1992. 


des motifs d’ordre public. La cour s’est dite sur¬ 
prise du fait que Ton n’avait pas respecte l’ordon- 
nance rendue par le juge en chef adjoint Campbell. 

Le juge Thackray a subsequemment ete design^ 41 
pour pr6sider le praces. Le 16 octobre 1992, l’ap- 
pelant a presente une requete en arret des proce¬ 
dures au motif qu’il <5tait devenu impossible de 
presenter une defense pleine et entiere en raison du 
delai 6coule avant le depot des accusations. Par la 
meme occasion, le ministere public sollicitait du 
juge du proces des directives concemant l’ordon- 
nance de divulgation rendue par le juge en chef 
adjoint Campbell. A ce stade, toutefois, bon nom- 
bre des dossiers en question etaient deja en posses¬ 
sion du ministere public. Le juge du proces a ete 
clair: les dossiers medicaux concemant les quatre 
plaignantes devaient lui etre fournis rapidement. 

Les notes cliniques du D r Ingimundson, le psycho¬ 
logy qui traitait P.P., furent transmises au juge 
Thackray qui, apres examen, les a remises a l’avo- 
cat de la defense. Le substitut du procureur general 
informait, de plus, la cour que le therapeute de 
M.B. avait re$u l’ordre de transmettre tous les dos¬ 
siers au ministere public. Le 22 octobre 1992, le 
juge Thackray, dans des motifs 6crits, rejetait la 
requite en arret des procedures presentee par 1’ap¬ 
pelant. 

Le 30 octobre 1992, l’appelant demandait par 
bref de certiorari, l’annulation de son renvoi a pro¬ 
ces sous l’un des chefs d’accusation. Le 5 novem- 
bre 1992, le juge du proces, dans un jugeinent 
ecrit, rejetait la requete. Au cours de ces proce¬ 
dures, toutefois, le ministere public a produit a la 
cour pour examen les notes du therapeute de M.B., 
le D r Cheaney, tout en requerant qu’elles ne soient 
pas communiquees a la defense avant d’entendre 
sur ce point le substitut du procureur general 
Wendy Harvey, demande a laquelle le juge a 
acquiesce. 

Le 19 novembre 1992,1’appelant requerait, con- 
formement a Part. 581 du Code criminel, L.R.C. 
(1985), ch. C-46, une ordonnance declarant l’acte 
d’accusation nul ab initio pour defaut de donner 
des details suffisants, requete rejetee par le juge 
Thackray par jugement date du 24 novembre 1992. 
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The appellant also once again raised the issue of 
the non-disclosure of the medical records of M.B. 
The Crown opposed the disclosure of the records 
on the ground that they were not relevant, but 
Thackray J. ordered that they be disclosed to the 
defence forthwith. Appellant’s counsel also 
requested disclosure of the diary of the complain¬ 
ant R.R., for which it had already been provided 
with a synopsis. The trial judge took possession of 
the diary for review and expressed concern that the 
Crown was taking so long to comply with the 
order of Campbell A.C.J., given that the trial was 
scheduled to commence in 10 days. 

On November 26, 1992, the appellant made 
another application for a judicial stay of proceed¬ 
ings based on non-disclosure of several items, 
including the following: the medical records of the 
complainants, the transcript of an interview 
between Crown counsel and the complainant M.B., 
the transcript of an interview between Crown 
counsel and witness M.O. containing statements 
contradictory to testimony given by the complain¬ 
ant M.B. and corroborative of the evidence of the 
appellant, and the diary of the complainant R.R. 

In the course of submissions during this applica¬ 
tion, Crown counsel Wendy Harvey submitted that 
the two Crown counsel, herself and Mr. Greg 
Jones, were handling the prosecution from differ¬ 
ent cities, and that there were difficulties concern¬ 
ing communication and organization. She asserted 
that the non-disclosure of some of the medical 
records was due to inadvertence on her part, and 
that she had “dreamt” the transcripts of the inter¬ 
views with M.B. and M.O. had been disclosed. Ms.- 
Harvey submitted that uninhibited disclosure of 
medical and therapeutic records would revictimize 
the victims, and suggested that the order of Camp¬ 
bell A.C.J., and the request of defence counsel for 
disclosure of the therapy records of the complain¬ 
ants, exhibited gender bias. 


In oral reasons delivered Friday, November 27, 
1992, Thackray J. dismissed the application for a 


L’appelant a de nouveau souleve la question de la 
non-divulgation des dossiers medicaux de M.B., 
requete a laquelle s’est opposd le ministere public 
au motif que ces dossiers n’etaient pas pertinents, 
mais le juge Thackray a ordonne qu’ils soient 
divulgues a la defense sur-le-champ. L’avocat de 
l’appelant a egalement demande la divulgation du 
journal de la plaignante R.R., dont il avait deja 
re 9 U un resume. Le juge du proces prit possession 
du journal pour examen et s’est dit preoccupe 
fait que le ministere public tardait trop a se confoff 
mer a l’ordonnance du juge en chef adjoin? 
Campbell, vu que le proces devait debuter 10 jours 
plus tard. ^ 

. LO 

Le 26 novembre 1992, 1’appelant presentait ung> 
autre requete en arret des procedures en se fondant 
sur la non-divulgation de plusieurs documents, 
entre autres, les dossiers medicaux des plaignantes, 
la transcription d’un entretien entre le substitut du 
procureur general et la plaignante M.B., la trans¬ 
cription d’une entrevue entre le substitut du procu¬ 
reur general et le temoin M.O. contenant des decla¬ 
rations contradictoires avec le temoignage de la 
plaignante M.B. et corroborant la preuve de Tap¬ 
pelant, ainsi que le journal de la plaignante R.R. 

Au cours de la plaidoirie sur cette requete, le 
substitut du procureur general Wendy Harvey a 
soutenu que les deux substituts du procureur gene¬ 
ral, elle-meme et M e Greg Jones, agissaient pour la 
poursuite a parti r de villes differentes et que cela 
posait des difficultes sur le plan de la communica¬ 
tion et de 1’ organisation. Elle a affirme que la non¬ 
divulgation de quelques-uns des dossiers medicaux 
dtait due a une inadvertance de sa part et qu’elle 
avait «reve» que la transcription des entrevues 
avec M.B. et M.O. avaient ete divulguee. 
M e Harvey a plaide que la divulgation sans restric¬ 
tion des dossiers medicaux et des dossiers thera- 
peutiques victimiserait a nouveau les victimes et 
elle a soutenu que l’ordonnance du juge en chef 
adjoint Campbell et la requete de l’avocat de la 
defense en vue de la divulgation des dossiers thera- 
peutiques des plaignantes relevait de la discrimina¬ 
tion basee sur le sexe. 

Dans un jugement oral rendu le vendredi 27 
novembre 1992, le juge Thackray rejetait la 
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judicial stay, finding that the failure to disclose the 
records of Dr. Hume, R.R.’s physician, had been 
an oversight. He further found that M.O.’s evi¬ 
dence had been known to the defence for some 
time and that no prejudice to the accused had been 
demonstrated by its non-disclosure. He declined to 
disclose the complete diaries of the complainant 
R.R. on the basis that the summaries provided to 
the defence, as well as the excerpts already in their 
possession, were sufficient. He noted, however, 
that the letters written by Ms. Harvey to the coun¬ 
sellors had unacceptably limited the scope of the 
disclosure to only those portions of the records 
which related directly to the incidents involving 
the accused. This resulted in the full therapy 
records not being disclosed to the defence until 
after November 26. He concluded that while the 
conduct of the Crown was “disturbing”, he did not 
believe that there was a “grand design” to conceal 
evidence, nor any “deliberate plan to subvert jus¬ 
tice”. He was not convinced that the Crown’s con¬ 
duct would lead the public to hold the system of 
justice in disrepute. While dismissing the applica¬ 
tion for a judicial stay of proceedings, Thackray J. 
condemned in no uncertain terms Ms. Harvey’s 
inability to distinguish “between her personal 
objectives and her professional responsibilities”. 


Over the weekend of November 28, in light of 
the difficulties encountered during discovery, 
Crown counsel agreed to waive any privilege with 
respect to the contents of the Crown’s file and to 
prepare a binder in relation to each of the com¬ 
plainants containing all information in the 
Crown’s possession relating to each of them. This 
agreement contemplated giving the defence copies 
of documents which would not ordinarily be dis¬ 
closed, including Crown counsel’s personal notes 
and work product, some of which were on com¬ 
puter. At the pre-trial conference held that Mon¬ 
day, Ms. Harvey informed the trial judge that 
appellant’s counsel were now in possession of all 


requete en arret des procedures, concluant que le 
defaut de divulguer les dossiers du D r Hume, le 
medecin de R.R., l’avait ete par inadvertance. II 
concluait egalement que la defense etait au courant 
du temoignage de M.O. depuis un certain temps et 
qu’il n’avait pas etd prouve que sa non-divulgation 
avait cause prejudice a 1’accuse. II a refuse la 
divulgation complete du journal de la plaignante 
R.R. parce que les resumes foumis a la defense, 
ainsi que les extraits deja en la possession de cette 
demiere, etaient suffisants, tout en notant que les 
lettres ecrites par M e Harvey aux conseillers socio- 
psychologiques avaient limite de fagon inaccepta- 
ble la portee de la divulgation aux seules parties 
des dossiers se rapportant directement aux inci¬ 
dents impliquant 1’accuse avec le resultat que les 
dossiers therapeutiques complets n’ont ete divul- 
gues a la defense qu’apres le 26 novembre. Le juge 
a conclu que, bien que la conduite du ministere 
public fut «troublante», il ne croyait pas en 1’exis¬ 
tence d’un «grand projet» visant a dissimuler des 
elements de preuve ni en celui d’un [TRADUCTION] 
«plan delibere de subversion de la justice», non 
plus que la conduite du ministere public amenerait 
le public a deconsiderer le systeme judiciaire. Tout 
en rejetant la demande d’arret des procedures, le 
juge Thackray a condamne en termes non equi¬ 
voques 1’incapacity de M e Harvey de distinguer 
[traduction] «entre ses objectifs personnels et ses 
responsabilites professionnelles». 

Pendant la fin de semaine du 28 novembre, 
compte tenu des difficultes rencontrees a 1 ’etape de 
la divulgation, le substitut du procureur general a 
consenti a renoncer a tout privilege quant au con- 
tenu du dossier du ministere public et a preparer, 
dans le cas de chacune des plaignantes, un relieur 
qui contiendrait tous les renseignements en la pos¬ 
session du ministere public relativement a chacune 
d’entre elles. Cette entente envisageait la remise a 
la defense de copies de documents qui, ordinaire- 
ment, ne seraient pas divulgu6s, y compris les 
notes personnelles et le produit du travail du sub¬ 
stitut du procureur general, dont une partie se trou- 
vait sur ordinateur. A la conference preparatoire au 
proces qui s’est tenue ce lundi-la, M e Harvey a 
informe le juge du proces que le procureur de 1’ap- 
pelant etait maintenant en possession de toutes les 
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the notes that she had prepared in connection with 
the case. 

The trial began on Wednesday, December 2, 
1992. The Crown’s first witness was Dr. Van 
Dyke, a socio-cultural anthropologist. Its second 
witness was Margaret Gilbert, a former student at 
St. Joseph’s Mission School. Her evidence dealt 
primarily with the layout of the school. On the sec¬ 
ond day of the trial, the Crown called the com¬ 
plainant P.P. In the course of direct examination, 
the Crown sought to have the witness give her evi¬ 
dence by drawing. Appellant’s counsel objected. 
Discussions revealed that the witness had, during 
the course of witness preparation that weekend, 
made a drawing of this nature for Crown counsel 
that had not been disclosed to defence counsel. 
That drawing was obtained from the Crown office 
and the appellant took the position that it repre¬ 
sented a materially different version of this com¬ 
plainant’s allegations. The Crown disagreed with 
that assessment. The trial judge refused to allow 
the witness to testify through the use of drawings. 
At the end of the day, the Crown had not yet com¬ 
pletely finished its examination-in-chief of this 
witness. 


When the trial resumed the following day, 
appellant’s counsel informed the court that, at the 
conclusion of the previous day’s proceedings, the 
Crown had provided the appellant with another 
eight sets of drawings prepared by the various 
complainants in the presence of Crown counsel. 
Crown counsel Wendy Harvey was not present in 
court, and no explanation was given for her 
absence. Court was adjourned for one hour. When 
the trial resumed, Ms. Harvey was still not present. 
Appellant’s counsel made another application for a 
judicial stay of proceedings based largely on the 
fact that the senior prosecutor, Mr. Jones, was still 
unable to guarantee to the appellant that full 
disclosure had been made. Over the objection of 
appellant’s counsel, the trial judge granted 


notes qu’elle avait redigees en rapport avec 1’af¬ 
faire. 

Le proces a debute le mercredi 2 decembre 
1992. Le premier temoin du ministere public fut le 
D r Van Dyke, specialiste en anthropologie socio- 
culturelle et son deuxieme temoin, Margaret 
Gilbert, une ancicnne etudiante de la St. Joseph’ 
Mission School. Son temoignage a porte principal 
lement sur l’amdnagement de l’ecole. Le deuxieme^ 
jour du proces, le ministbre public a appele a lan 
barre la plaignante P.P. Au cours de l’examen err; 
chef, il a tente d’amener le temoin a temoigner au§ 
moyen d’un dessin. L’avocat de l’appelant s’y est 
oppose. II est ressorti des discussions que le 
temoin avait, au cours de la preparation de sar 
deposition cette fin de semaine-la, trace pour le 
substitut du procureur general un dessin de cette 
nature, qui n’avait pas ete divulgue au procureur 
de la defense. Ce dessin fut obtenu du bureau du 
ministere public et l’appelant prit la position que 
ce dessin representait une version essentiellement 
differente des allegations de cette plaignante, ce 
que le ministere public a nie. Le juge du proces a 
refuse de permettre au temoin de deposer en fai- 
sant usage de dessins. A la fin de la joumee, le 
ministere public n’avait pas encore completement 
termine l’examen en chef de son temoin. 

A la reprise du proces le lendemain, le procureur 
de P appelant a informe la cour que, a la cloture de 
1’audience le jour precedent, le mi nistere public 
avait remis a l’appelant huit autres series de des¬ 
sins executes par les differcntcs plaignantes en pre¬ 
sence du substitut du procureur general. Le substi¬ 
tut du procureur general Wendy Harvey n’elait pas 
presente en cour, et aucune explication n’a ete 
fournie relativement a son absence. Apres un 
ajoumement d’une heure, lors de la reprise du pro¬ 
ces, M e Harvey n’etait toujours pas la. Le procu¬ 
reur de T appelant a present^ une autre requete en 
arret des procedures en se fondant principalement 
sur le fait que M e Jones, l’avocat senior du minis¬ 
tere public, ne pouvait toujours pas garantir a 1’ap¬ 
pelant qu’il y avait eu divulgation complete. Mal- 
gre 1’opposition de l’avocat de Tappelant, la 
requete de M e Jones pour un ajoumement supple- 
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Mr. Jones’ request for a further adjournment until 
the afternoon session. 

When court resumed that afternoon, Wendy 
Harvey was present. The Crown submission, how¬ 
ever, was put forward by Mr. Jones. He acknowl¬ 
edged that the binders which had been provided to 
appellant’s counsel as a result of the agreement 
reached over the weekend of November 28 were 
not complete, and that the staff had omitted to 
download Ms. Harvey’s computer files. One of the 
undisclosed documents was the complete version 
of a Crown interview with P.P. which had been 
partially disclosed to the defence on November 25. 
After reviewing some of the undisclosed notes, the 
Crown indicated that it did not believe that the 
notes revealed anything “new”. Mr. Jones then 
indicated to the court that Ms. Harvey’s complete 
computer files were in the process of being 
downloaded but that, in light of what had just hap¬ 
pened, he could not guarantee that everything had 
been appropriately disclosed to the appellant at 
that time. He took the position, however, that the 
undisclosed notes contained nothing material, and 
encouraged the trial judge to engage in an inquiry 
of their materiality. These statements applied to all 
four counts on the indictment. Thackray J. indi¬ 
cated that he would give judgment on December 7 
on defence counsel’s motion for a stay. Although 
he indicated he would give counsel the opportunity 
to make further submissions if any other develop¬ 
ments occurred, no further submissions were made 
by either side. 


On December 7, 1992, Thackray J. handed 
down a judicial stay of proceedings on all four 
counts: (1992), 18 C.R. (4th) 98. He distinguished 
this application from previous applications for a 
stay of proceedings on the basis that the trial was 
now under way and witnesses had already been 
called by the Crown and cross-examined by the 
defence. Thackray J. found that had the diagrams 
of the complainant P.P. been disclosed prior to tes¬ 
timony, they might have affected the preparation 
of the case by the defence. While P.P. had not yet 
been cross-examined, Thackray J. found it unac- 


mentaire jusqu’a la seance de l’apres-midi fut 
accueillie par le juge. 

A la reprise de l’audience l’apres-midi, M e 50 
Wendy Harvey etait presente, mais M e Jones agis- 
sait pour le ministere public. II a reconnu que les 
relieurs qui avaient ete remis a l’avocat de 1’appe¬ 
lant a la suite de 1’entente intervenue durant la fin 
de semaine du 28 novembre n’etaient pas complets 
et que le personnel avait omis de teledecharger les 
fichiers informatises de M e Harvey. L’un de ces 
documents etait la version complete d’une entre- 
vue du ministfere public avec P.P., qui avait ete 
divulguee en partie a la defense le 25 novembre. 
Apres exainen de quelques-unes des notes non 
divulguees, le ministere public a indique qu’il ne 
croyait pas que les notes revelaient quelque chose 
de «nouveau». M e Jones a ensuite signale a la cour 
que les fichiers informatises complets de 
M e Harvey etaient en cours de teledechargement 
mais que, compte tenu de ce qui venait d’arriver, il 
ne pouvait pas garantir que tout avait bien ete 
divulgue a 1’appelant a ce moment-la. II a cepen- 
dant declare que les notes non divulguees ne conte- 
naient rien de substantiel et a suggere au juge du 
proems d’enqueter sur leur caractere substantiel. 

Ces declarations concernaient les quatre chefs 
d’accusation. Le juge Thackray a indique qu’il ren- 
drait jugement le 7 decembre sur la requete en 
arret des procedures presentee par 1’avocat de la 
defense. Bien que le juge ait indique qu’il donne- 
rait aux avocats la possibility d’etre entendus, 
advenant de nouveaux developpements, aucune 
des deux parties n’a prdsente d’arguments supple- 
mentaires. 

Le 7 decembre 1992, le juge Thackray a emis 
une ordonnance d’arret des procedures relative- 
ment aux quatre chefs d’accusation: (1992), 18 
C.R. (4th) 98. Cette demande, selon lui, etait dis- 
tincte des demandes anterieures d’arret des proce¬ 
dures parce que le proces etait maintenant en cours 
et que des temoins avaient deja ete assignes par le 
ministere public et contre-interroges par la 
defense. Le juge Thackray a conclu que, si les dia- 
grammes de la plaignante P.P. avaient ete divul- 
gues anterieurement au temoignage, ils auraient pu 
influer sur la preparation de la preuve par la 
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ceptable that defence counsel was put in the posi¬ 
tion of preparing the cross-examination without all 
the relevant documents. He therefore concluded 
that the accused had suffered prejudice, although 
he conceded that the extent of this prejudice could 
not be measured. He noted the constant interven¬ 
tion required by the court to ensure full compliance 
with the order of Campbell A.CJ. and found that 
the Crown’s earlier conduct had created “an aura” 
that had pervaded and ultimately destroyed the 
case. In his view, this was now “one of the clearest 
of cases”, and to allow the case to proceed would 
tarnish the integrity of the court. 


The British Columbia Court of Appeal allowed 
the Crown’s appeal and directed a new trial: 
(1994), 89 C.C.C. (3d) 109, 42 B.C.A.C. 105, 67 
W.A.C. 105, 20 C.R.R. (2d) 212, 29 C.R. (4th) 40. 
It reviewed the case law on abuse of process and 
concluded that there was no settled view on 
whether the common law doctrine had or had not 
been subsumed within s. 7 of the Canadian Char¬ 
ter of Rights and Freedoms. It noted, however, that 
the focus of the common law doctrine of abuse of 
process had historically been on maintaining the 
integrity of the court’s process whereas the focus 
of the Charter was on the rights of the individual. 
It also noted the seemingly different standards of 
proof and remedies under the two regimes. It 
therefore concluded that the common law doctrine 
of abuse of process continued to exist indepen¬ 
dently of s. 7 of the Charter, although there may 
be significant overlap between the two. 


After noting that some ambiguity remained as to 
the required elements of abuse of process, the 
Court of Appeal concluded that in order to estab¬ 
lish an abuse of process, as opposed to a “mere” 
violation of a Charter right, an accused must 
demonstrate conduct on the part of the Crown that 
is so oppressive, vexatious or unfair as to contra¬ 
vene our fundamental notions of justice and thus to 


defense. Meme si P.P. n’avait pas encore 6t6 
contre-interrogee, le juge Thackray a trouve inac- 
ceptable que l’avocat de la defense ait du preparer 
le contre-interrogatoire sans disposer de tous les 
documents pertinents. II a done conclu que 1’ac¬ 
cuse avait subi un prejudice, tout en concedant 
qu’il n’etait pas possible d’en mesurer l’impor- 
tance. II a constate que la cour avait du intervenir 
constamment pour faire respecter integralement 
l’ordonnance du juge en chef adjoint Campbell $ 
il a conclu que la conduite anterieure du ministers! 
public avait cree «un climat» qui avait impregrie| 
l’affaire et l’avait finalement minee. Selon lui, il 
s’agissait la d’«un des cas les plus manifestes», ei 
permettre la poursuite de l’instance temirait l’intq^ 
grite de la cour. §> 

La Cour d’appel de la Colombie-Britannique a 
accueilli l’appel du ministere public et ordonnd la 
tenue d’un nouveau proces: (1994), 89 C.C.C. (3d) 
109, 42 B.C.A.C. 105, 67 W.A.C. 105, 20 C.R.R. 
(2d) 212, 29 C.R. (4th) 40. Apres examen de la 
jurisprudence relative a l’abus de procedure, elle a 
conclu qu’il n’existait pas de courant preponderant 
sur la question de savoir si cette doctrine de com¬ 
mon law avait etd incorporee it l’art. 7 de la Charte 
canadienne des droits et libertes. Elle a toutefois 
note qu’historiquement, au coeur de la doctrine de 
l’abus de procedure reconnue en co mm on law, se 
situe le maintien de l’integrite du systeme judi- 
ciaire alors que la Charte met plut6t 1’accent sur 
les droits individuels. L’existence de normes de 
preuve et de remedes apparemment diffdrents 
selon l’un ou l’autre regime a aussi ete soulignee. 
La Cour d’appel a done conclu que la doctrine de 
l’abus de procedure reconnue en common law con- 
tinuait d’exister independamment de Part. 7 de la 
Charte, bien que Pune puisse empidter considdra- 
blement sur P autre. 

Apres avoir note une certaine ambiguite quant 
aux elements requis pour qu’il y ait abus de proce¬ 
dure, la Cour d’appel a conclu que, pour prouver 
Pexistence d’un tel abus, par opposition a une 
«simple» violation d’un droit garanti par la Charte, 
Paccuse doit demontrer que la conduite du minis¬ 
tere public est si oppressive, vexatoire ou injuste 
qu’elle contrevient aux notions fondamentales de 
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undermine the integrity of our judicial process. It 
further noted that the discretion to order a stay may 
be exercised only in the “clearest of cases”, mean¬ 
ing that the trial judge must be convinced that, if 
allowed to continue, the proceedings would tarnish 
the integrity of the judicial process. 


The court then turned to the scope and extent of 
the Crown’s obligation to disclose information, as 
set out in R. v. Stinchcombe, [1991] 3 S.C.R. 326. 
It concluded that the right of an accused to full dis¬ 
closure by the Crown is an adjunct of the right to 
make full answer and defence and that disclosure 
is not, itself, a constitutionally protected right. As 
such, a simple non-disclosure, in and of itself, 
would not necessarily constitute a Charter viola¬ 
tion. A Charter violation would only be made out 
when the accused demonstrated that a document 
which should have been disclosed (i.e. there was a 
reasonable possibility that it could assist in making 
full answer and defence) had on a balance of 
probabilities prejudiced or had an adverse effect on 
the accused’s ability to make full answer and 
defence. In some circumstances, the only appropri¬ 
ate remedy for such non-disclosure might be a stay 
of proceedings. The Court of Appeal further held 
that a material non-disclosure, without more, could 
never amount to a common law abuse of process. 
In its view, only when non-disclosure was moti¬ 
vated by an intention on the part of the Crown to 
deprive the accused of a fair trial could an abuse of 
process arise. 


Applying these principles to the case at bar, the 
Court of Appeal concluded that the trial judge 
erred in failing to inquire into the materiality of the 
non-disclosed information before ordering the stay 
of proceedings. As such, it could not be said that a 
violation of the accused’s s. 7 rights had occurred, 
nor that the conduct of the Crown amounted to an 
abuse of process. 


justice et mine ainsi l’integrite du processus judi- 
ciaire. Elle a egalement fait remarquer que le pou- 
voir discretionnaire d’ordonner l’arret des proce¬ 
dures ne doit etre exerce que dans les «cas les plus 
manifestes», ce qui veut dire que le juge du proces 
doit etre convaincu que, s’il permettait la poursuite 
de l’instance, cela temirait l’integrite du processus 
judiciaire. 

La cour est ensuite passee a la portee de 1’obli¬ 
gation de divulgation du ministere public, telle 
qu’exposee dans 1’arret R. c. Stinchcombe, [1991] 

3 R.C.S. 326. Elle a conclu que le droit d’un 
accuse a complete divulgation par le ministere 
public n’est que le corollaire du droit de presenter 
une defense pleine et entiere et que la divulgation 
n’est pas, en soi, un droit constitutionnellement 
protege. Done, la simple non-divulgation ne cons- 
tituerait pas necessairement, en soi, une violation 
de la Charte. On ne pourrait pretendre qu’il y a eu 
violation de la Charte que lorsque T accuse a 
prouve que la non-divulgation d’un document qui 
aurait du l’etre (c.-a-d. qui aurait pu raisonnable- 
ment contribuer a une defense pleine et entiere) 
avait, selon la balance des probabilites, nui a la 
possibilite pour l’accuse de presenter une defense 
pleine et entiere ou avait eu un effet defavorable 
sur cette possibilite. Dans certaines circonstances, 
la seule reparation appropriee dans un tel cas de 
non-divulgation pourrait etre T arret des proce¬ 
dures. La Cour d’appel a estime egalement qu’un 
cas de non-divulgation substantielle, sans plus, ne 
pouvait jamais representer un abus de procedure 
reconnu en common law. A son avis, e’est unique- 
ment lorsque la non-divulgation etait motivee par 
l’intention du ministere public de priver l’accuse 
d’un proc&s Equitable qu’un abus de procedure 
pourrait se produire. 

Appliquant ces principes a l’espece, la Cour 55 
d’appel a conclu que le juge du proces avait erre en 
ne s’enquerant pas du caractere substantiel des ren- 
seignements non divulgucs avant d’ordonner l’ar- 
ret des procedures. Comme tel, on ne saurait con- 
clure qu’il y a eu violation des droits garantis par 
l’art. 7 ni que la conduite du ministere public equi- 
valait a un abus de procedure. 
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The court noted that the trial judge had felt that 
a stay was necessary because of the “aura” which 
had been created by the earlier non-disclosures in 
respect of the order of Campbell A.C.J. It noted 
that the trial judge had found (in the judgment of 
November 27) that there was no “grand design” in 
this non-disclosure to subvert the fair trial rights of 
the accused. It also noted that the Crown had tried 
to rectify the earlier disclosure problems by waiv¬ 
ing all privilege and giving the defence the entire 
contents of their file. The court thus concluded that 
there was no evidence that the Crown’s inept han¬ 
dling of the case was motivated by an intention to 
deprive the accused of a fair trial. As such, the trial 
judge had erred in entering a stay of proceedings 
on the basis of the common law abuse of process. 


The court then commented briefly on the ques¬ 
tion of whether an alternative remedy would have 
been available under the Charter. It concluded that 
since no determination as to the materiality of the 
records was made, a stay could not be sustained 
under s. 24(1). Since it did not appear that any per¬ 
manent or irremediable damage had been done to 
the accused’s ability to make full answer and 
defence as a result of any non-disclosures or late 
disclosures that were in fact material, the accused’s 
rights could have been protected by an adjourn¬ 
ment, by recalling witnesses who had already testi¬ 
fied, or by declaring a mistrial if those would not 
suffice. 


B. Analysis of Abuse of Process 

I agree with the Court of Appeal that it would be 
pointless to order a new trial on the basis that there 
was no abuse of process if a stay ought neverthe¬ 
less to have prevailed under ss. 7 and 24(1) of the 
Charter. It is therefore necessary to clarify the 
relationship between the common law and the 
Charter in this respect, both in order to dispose 
effectively of the question raised in this case and to 


La cour a observe que le juge du proces avait 
estime que T arret des procedures s’averait neces- 
saire a cause du «climat» que les non-divulgations 
anterieures avaient cree en ce qui concemait l’or- 
donnance du juge en chef adjoint Campbell. Elle a 
signale que le juge du proces avait conclu (dans le 
jugement du 27 novembre) qu’il n’y avait dans 
cette non-divulgation aucun «grand projet» visant 
a porter atteinte au droit de I’accusd a un proceg 
equitable. Elle a egalement signal^ que le minis 
tere public avait tente de corriger les problemes 
anterieurs de divulgation en renongant a tout privfo 
lege et en transmettant a la defense tout le contenn 
de son dossier. La cour a ainsi conclu que rien nsg 
prouvait que 1’ineptitude du ministere public dans 
le traitement de l’affaire etait motivee par hint erg 
tion de priver 1’accuse d’un proces equitable. Ler 
juge du proces avait done commis une erreur en 
pronongant 1’arret des procedures en se fondant sur 
l’abus de procedure reconnu en common law. 

Apres de breves observations sur la question de 
savoir si, en vertu de la Charte, un autre remede 
etait disponible, la cour en est venue a la conclu¬ 
sion que, comme aucune decision n’avait ete ren- 
due relativement au caractere substantiel des dos¬ 
siers, il n’etait pas indique d’ordonner T arret des 
procedures en vertu du par.-24(l). fitant donne que 
1’accuse ne semblait pas avoir ete empeche de 
fagon permanente ou irremediable de presenter une 
defense pleine et entiere a la suite de la non-divul¬ 
gation ou de la divulgation tardive de documents 
qui, de fait, etaient substantiels, la cour aurait pu 
proteger les droits de l’accuse en accordant un 
ajournement, en rappelant a la barre des temoins 
qui avaient deja temoigne ou en declarant la nullitd 
du proems si ces moyens ne suffisaient pas. 

B. L’abus de procedure: analyse 

Je suis d’accord avec la Cour d’appel qu’il ne 
servirait a rien d’ordonner la tenue d’un nouveau 
proces pour le motif qu’il n’y avait pas abus de 
procedure si un arret des procedures devait ndan- 
moins s’imposer en vertu de Tart. 7 et du par. 
24(1) de la Charte. II est done necessaire de clari¬ 
fier le hen qui existe entre la common law et la 
Charte a cet egard, tant pour trancher la question 
reellement soulevee en Tespece que pour servir de 
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provide guidance to courts facing similar situations 
involving non-disclosure in the future. 

(i) The Relationship Between Abuse of Process 

and the Charter 

The modem resurgence of the common law doc¬ 
trine of abuse of process began with the judgment 
of this Court in R. v. Jewitt, [1985] 2 S.C.R. 128. 
In Jewitt, the Court set down what has since 
become the standard formulation of the test, at 
pp. 136-37: 

Lord Devlin has expressed the rationale supporting 
the existence of a judicial discretion to enter a stay of 
proceedings to control prosecutorial behaviour prejudi¬ 
cial to accused persons in Connelly v. Director of Public 
Prosecutions, [1964] A.C. 1254 (H.L.) at p. 1354: 

Are the courts to rely on the Executive to protect their 
process from abuse? Have they not themselves an 
inescapable duty to secure fair treatment for those 
who come or who are brought before them? To ques¬ 
tions of this sort there is only one possible answer. 
The courts cannot contemplate for a moment the 
transference to the Executive of the responsibility for 
seeing that the process of law is not abused. 


I would adopt the conclusion of the Ontario Court of 
Appeal in R. v. Young, supra, and affirm that “ there is a 
residual discretion in a trial court judge to stay proceed¬ 

ings where compelling an accused to stand trial would 
violate those fundamental principles of justice which 

underlie the community’s sense of fair play and decency 

and to prevent the abuse of a court’s process through 

oppressive and vexatious proceedings”. I would also 

adopt the caveat added by the Court in Young that this is 

a power which can be exercised only in the “clearest of 

cases ”. [Emphasis added.] 


The general test for abuse of process adopted in 
that case has been repeatedly affirmed: R. v. 
Keyowski, [1988] 1 S.C.R. 657, at pp. 658-59, R. v. 
Mack, [1988] 2 S.C.R. 903, at p. 941, R. v. 
Conway, [1989] 1 S.C.R. 1659, at p. 1667, R. v. 
Scott, [1990] 3 S.C.R. 979, atpp. 992-93, and most 
recently in R. v. Power, [1994] 1 S.C.R. 601, at 
pp. 612-15. 


guide aux tribunaux qui, a l’avenir, feront face a 
des situations similaires impliquant la non-divulga¬ 
tion de documents. 

(i) Le lien entre Tabus de procedure et la 

Charte 

La doctrine de Tabus de procedure reconnue en 
common law est reapparue recemment a 1’occasion 
de 1’arret de notre Cour R. c. Jewitt, [1985] 2 
R.C.S. 128. Dans Jewitt, la Cour a enoned, aux 
pp. 136 et 137, ce qui, depuis, est devenu la formu¬ 
lation standard du test: 

Lord Devlin a exprime la raison qui justifie l’exis- 
tence d’un pouvoir judiciaire discretionnairc d’ordonner 
une suspension d’instance pour controler la conduite de 
la poursuite lorsqu’elle porte prejudice a 1’accuse, dans 
1’arret Connelly v. Director of Public Prosecutions, 
[1964] A.C. 1254 (H.L.), a la p. 1354: 

[TRADUCTION] Les tribunaux doivent-ils s’en remettre 
au pouvoir executif pour empecher l’emploi abusif de 
leur procedure? N’ont-ils pas eux-m&mes le devoir, 
auquel ils ne sauraient eehapper, de garantir un traite- 
ment equitable a ceux qui se presentent, ou qu’on 
amene, devant eux? A de semblables questions il ne 
peut y avoir qu’une seule rdponse. Les tribunaux ne 
peuvent pas envisager un seul instant le transfert au 
pouvoir executif de la responsabilite de s’assurer qu’il 
n’y a pas d’abus dans l’application de la loi, 

Je fais mienne la conclusion de la Cour d’appel de 
l’Ontario dans son arret R. v. Young, precite, et j’affirme 
que «le juge du proces a un pouvoir discretionnaire resi- 

duel de suspendre l’instance lorsque forcer le prevenu a 

subir son proces violerait les principes de justice fonda- 

mentaux qui sous-tendent le sens du franc-jeu et de la 

(licence qu’a la societe, ainsi que d’empecher 1’abus des 
procedures de la cour par une procedure oppressive ou 

vcxatoire». J’adopte aussi la mise en garde que fait la 

cour dans l’arr&t Young, portant que e’est la un pouvoir 
qui ne peut etre exerce que dans les «cas les plus mani- 

festes» . [Je souligne.] 

Le test general de l’abus de procedure qui a ete 
adopte dans cet arret a ete confirme a plusieurs 
reprises: R. c. Keyowski, [1988] 1 R.C.S. 657, aux 
pp. 658 et 659, R. c. Mack, [1988] 2 R.C.S. 903, a 
la p. 941, R. c. Conway, [1989] 1 R.C.S. 1659, a la 
p. 1667, R. c. Scott, [1990] 3 R.C.S. 979, aux 
pp. 992 et 993, et, tout recemment, R. c. Power, 
[1994] 1 R.C.S. 601, aux pp. 612 a 615. 
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After considering much of this case law, the 
Court of Appeal concluded that the preponderance 
of cases favoured maintaining a distinction 
between the Charter and the co mm on law doctrine 
of abuse of process. The Court of Appeal may, in 
my view, have underestimated the extent to which 
both individual rights to trial fairness and the gen¬ 
eral reputation of the criminal justice system are 
fundamental concerns underlying both the com¬ 
mon law doctrine of abuse of process and the 
Charter. This, for the following reasons. 


First, while the Charter is certainly concerned 
with the rights of the individual, it is also con¬ 
cerned with preserving the integrity of the judicial 
system. Subsection 24(2) of the Charter gives 
express recognition to this dual role. More signifi¬ 
cantly, however, this Court has, on many occa¬ 
sions, noted that the principles of fundamental jus¬ 
tice in s. 7 are, in large part, inspired by, and 
premised upon, values that are fundamental to our 
common law. In Re B.C. Motor Vehicle Act, [1985] 
2 S.C.R. 486, at p. 503, Lamer J. (as he then was) 
observed: 


. .. the principles of fundamental justice are to be found 
in the basis tenets of our legal system. They do not lie in 
the realm of general public policy but in the inherent 

domain of the judiciary as guardian of the justice sys¬ 

tem. Such an approach to the interpretation of “princi¬ 
ples of fundamental justice” is consistent with the word¬ 
ing and structure of s. 7, the context of the section, i.e., 
ss. 8 to 14, and the character and larger objects of the 
Charter itself. It provides meaningful content for the 
s. 7 guarantee all the while avoiding adjudication of pol¬ 
icy matters. [Emphasis added.] 


See also R. v. Beare, [1988] 2 S.C.R. 387, at p. 
406; Dagenais v. Canadian Broadcasting Corp., 
[1994] 3 S.C.R. 835, at p. 929 (per Gonthier J., 
dissenting on other grounds). The common law 
doctrine of abuse of process is part and parcel of 
those fundamental values. It is, therefore, not sur¬ 
prising that in R. v. Potvin, [1993] 2 S.C.R. 880, at 
p. 915 (per Sopinka J.), the majority of this Court 


Apres examen d’une bonne partie de cette juris¬ 
prudence, la Cour d’appel a conclu que la jurispru¬ 
dence preponderante favorisait le maintien d’une 
distinction entre la Charte et la doctrine de Tabus 
de procedure reconnue en common law. La Cour 
d’appel a peut-etre, a mon avis, sous-estime dans 
quelle mesure le droit des individus a un proces 
equitable et la reputation gdnerale du systeme de 
justice penale sont des preoccupations fondamerg' 
tales qui sous-tendent a la fois la doctrine de l’abt^ 
de procedure reconnue en common law et lh 
Charte. Et ce, pour les motifs qui suivent. 


Premierement, bien que la Charte se preoccuppS 
sans aucun doute des droits individuels, elle se prqj, 
occupe egalement de preserver Pintegrite du sysg] 
teme judiciaire. Le paragraphe 24(2) de la ChartF 
reconnait expressement ce double role. De fafon 
plus significative encore, notre Cour a, a maintes 
occasions, signal^ que les principes de justice fon- 
damentale exposes a l’art. 7 sont, en grande partie, 
inspires par des valeurs qui sont fondamentales a 
notre common law et qu’ils reposent sur ces 
memes valeurs. Dans le Renvoi: Motor Vehicle Act 
de la C.-B., [1985] 2 R.C.S. 486, a la p. 503, 
le juge Lamer (maintenant Juge en chef) fait 
observer: 


... les principes de justice fondamentale se trouvent 
dans les preceptes fondamentaux de notre systeme juri- 
dique. Ils relevent non pas du domaine de l’ordre public 
en general, mais du pouvoir inherent de l’appareil judi¬ 

ciaire en tant que gardien du systeme judiciaire . Cette 
fagon d’aborder 1’interpretation de l’expression 
«principes de justice fondamentale» est conforme a la 
lettre et a P economic de Part. 7, au contexte de cet arti¬ 
cle, c.-a-d. les art. 8 a 14, ainsi qu’a la nature et aux 
objets plus generaux de la Charte elle-meme. Elle donne 
de la substance au droit garanti par Part. 7 tout en evi- 
tant de trancher des questions de politique gentSrale. [Je 
souligne.] 

Voir egalement R. c. Beare, [1988] 2 R.C.S. 387, a 
la p. 406; Dagenais c. Societe Radio-Canada, 
[1994] 3 R.C.S. 835, a la p. 929 (le juge Gonthier, 
dissident sur d’autres points). La doctrine de l’abus 
de procedure reconnue en common law est une 
partie integrate de ces valeurs fondamentales. 11 
n’est done pas surprenant que, dans R. c. Potvin, 
[1993] 2 R.C.S. 880, a la p. 915 (le juge Sopinka), 
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recognized that the court’s power to remedy 
abuses of its process now has constitutional status. 


Conversely, it is equally clear that abuse of pro¬ 
cess also contemplates important individual inter¬ 
ests. In “The Stay of Proceedings as a Remedy in 
Criminal Cases: Abusing the Abuse of Process 
Concept” (1991), 15 Crim. L.J. 315, atp. 331, Pro¬ 
fessor Paciocco suggests that the doctrine of abuse 
of process, in addition to preserving the reputation 
of the administration of justice, also seeks to 
ensure that accused persons are given a fair trial. 
Arguably, the latter is essentially a subset of the 
former. Unfair trials will almost inevitably cause 
the administration of justice to fall into disrepute: 
R. v. Collins, [1987] 1 S.C.R. 265; R. v. Elshaw , 
[1991] 3 S.C.R. 24. See also A. L.-T. Choo, “Halt¬ 
ing Criminal Prosecutions: The Abuse of Process 
Doctrine Revisited”, [1995] Crim. L.R. 864, at p. 
865. What is significant for our purposes, how¬ 
ever, is the fact that one often cannot separate the 
public interests in the integrity of the system from 
the private interests of the individual accused. 


In fact, it may be wholly unrealistic to treat the 
latter as wholly distinct from the former. This 
Court has repeatedly recognized that human dig¬ 
nity is at the heart of the Charter. While respect 
for human dignity and autonomy may not necessa¬ 
rily, itself, be a principle of fundamental justice 
(Rodriguez v. British Columbia (Attorney Gen¬ 
eral), [1993] 3 S.C.R. 519, at p. 592, per Sopinka 
J. for the majority), it seems to me that conducting 
a prosecution in a manner that contravenes the 
community’s basic sense of decency and fair play 
and thereby calls into question the integrity of the 
system is also an affront of constitutional magni¬ 
tude to the rights of the individual accused. It 
would violate the principles of fundamental justice 
to be deprived of one’s liberty under circumstances 
which amount to an abuse of process and, in my 
view, the individual who is the subject of such 
treatment is entitled to present arguments under the 


notre Cour a la majorite ait statue que le pouvoir 
de la cour de remedier a un abus de procedure a 
maintenant un caractfere constitutionnel. 

Reciproquement, il est tout aussi clair que l’abus 
de procedure conceme egalement des droits indivi- 
duels importants. Dans un article intitule «The 
Stay of Proceedings as a Remedy in Criminal 
Cases: Abusing the Abuse of Process Concept» 
(1991), 15 Crim. L.J. 315, a lap. 331, le professeur 
Paciocco laisse entendre que la doctrine de Tabus 
de procedure, en plus de preserver la reputation de 
1’administration de la justice, vise aussi a assurer 
que les accuses obtiennent un procfes equitable. On 
pourrait dire que ce dernier objet est essentielle- 
ment un element du premier. Les proems non equi- 
tables risquent presqu’inevitablement de deconsi- 
derer 1’administration de la justice: R. c. Collins, 
[1987] 1 R.C.S. 265; R. c. Elshaw, [1991] 3 R.C.S. 
24. Voir aussi A. L.-T. Choo, «Halting Criminal 
Prosecutions: The Abuse of Process Doctrine 
Revisited», [1995] Crim. L.R. 864, a la p. 865, Ce 
qui importe ici, toutefois, e’est qu’il est sou vent 
impossible de distinguer l’interet public dans l’in- 
tegrite du systfeme judiciaire d’avec 1’interet indi- 
viduel de 1’accuse. 

A vrai dire, il peut etre tout a fait irrealiste de 
traiter ce dernier comine etant completement dis¬ 
tinct du premier. Notre Cour a reconnu a plusieurs 
reprises que la dignite humaine est au coeur de la 
Charte. Bien que le respect de la dignite et de l’au- 
tonomie de la personne puisse en soi ne pas etre 
necessairement un principe de justice fondamen- 
tale ( Rodriguez c. Colombie-Britannique (Procu- 
reur general), [1993] 3 R.C.S. 519, fe la p. 592, le 
juge Sopinka au nom de la majorite), il me semble 
que le fait de mener une poursuite de in an i fere it 
contrevenir aux valeurs fondamentales de decence 
et de franc-jeu de la societe et a mettre ainsi en 
question I’integritc du systfeme, constitue egale¬ 
ment une atteinte d’envergure constitutionnelle 
aux droits d’une personne accusee. Cela violerait 
les principes de justice fondamentale que d’etre 
prive de sa liberte dans des circonstances qui equi¬ 
valent a un abus de procedure et, selon moi, l’indi- 
vidu qui ferait l’objet d’un tel traitement serait 
fonde a invoquer la Charte et it s’adresser a un 
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Charter and to request a just and appropriate rem¬ 
edy from a court of competent jurisdiction. 

The overlap between prejudice to the individual 
and prejudice to the system was noted, for 
instance, in Mills v. The Queen, [19861 .1 S.C.R. 
863, at p. 947, where Lamer J. stated that, in cer¬ 
tain cases, a Charter stay might be appropriate to 
remedy a violation of s. 11(h) even where there 
was no demonstrated prejudice to the fairness of 
the trial. More recently, in R. v. Morin, [1992] 1 
S.C.R. 771, at p. 786 (per Sopinka J.) and p. 812 
(per McLachlin J.), this Court recognized that, 
although the primary purpose of s. 11(h) is the pro¬ 
tection of the individual rights of the accused, 
there is also a secondary interest of society as a 
whole in the prompt, humane, and fair trial of 
those accused of crimes. Equally apposite are the 
remarks of Wilson J. in Edmonton Journal v. 
Alberta (Attorney General), [1989] 2 S.C.R. 1326, 
at p. 1354, who noted that a contextually sensitive 
approach to Charter rights requires that the private 
interests reflected therein also be evaluated from 
the standpoint of the public interests that underlie 
those private rights. Given that many, if not most, 
of the individual rights protected in the Charter 
also have a broader, societal dimension, it is there¬ 
fore consistent with both the purpose and the spirit 
of the Charter to look, in certain cases, beyond the 
possibility of prejudice to the particular accused, 
to clear cases of prejudice to the integrity of the 
judicial system. 


For this reason, the principles of fundamental 
justice, including the “fairness of the trial”, neces¬ 
sarily reflect a balancing of societal and individual 
interests: Thomson Newspapers Ltd. v. Canada 
(Director of Investigation and Research, Restric¬ 
tive Trade Practices Commission), [1990] 1 S.C.R. 
425, at p. 539 (per La Forest J.); R. v. E. (A.W.), 
[1993] 3 S.C.R. 155, at p. 198 (per Cory J.); 
Cunningham v. Canada, [1993] 2 S.C.R. 143; R. v. 
Levogiannis, [1993] 4 S.C.R. 475, at p. 486. As 


tribunal competent pour obtenir une reparation 
eonvenable et juste. 

L’empietement l’un sur Fautre du prejudice 
cause a l’individu et du prejudice cause au systdme 
judiciaire a ete signale, par exemple, dans Mills c. 
La Reine, [1986] 1 R.C.S. 863, a la p. 947, ou le 
juge Lamer a declare que, dans certains cas, Farret 
des procedures en vertu de la Charte pourrait etre 
la reparation appropriee a une violation de l’aloo 
life) ineme lorsque rien n’a ete prouve qui soit del 
nature a compromettre le caractere equitable dtL 
proces. Plus recemment, dans R. c. Morin, [1992]^ 
1 R.C.S. 771, a la p. 786 (le juge Sopinka) et a 1^ 
p. 812 (le juge McLachlin), notre Cour a reconnun 
que, bien que l’objet principal de Fal. life) soit la. 
protection des droits individuels de Faccuse, il 
existe egalement un interet seeondaire de la societe 
dans son ensemble a ce que les personnes accusees 
d’infractions criminelles soient jugees rapidement, 
humainement et equitablement. Sont tout aussi 
pertinentes les remarques du juge Wilson dans 
Edmonton Journal c. Alberta (Procureur general), 
[1989] 2 R.C.S. 1326, a la p. 1354, que [’applica¬ 
tion aux droits garantis par la Charte d’une 
methode qui tienne compte du contexte exige que 
les interets prives qui y sont refletes soient egalc- 
ment evalues du point de vue de 1’interet public 
qui sous-tend ces droits prives. Vu qu’un bon nom- 
bre, sinon la plupart, des droits individuels pro¬ 
teges dans la Charte ont egalement une portee plus 
large, qui touche la societe, il est done compatible 
avec le but et l’esprit de la Charte d’aller, dans 
certains cas, au-dela du prejudice que pourrait 
subir un accuse en particulier, pour reconnaitre 
les cas manifestes de prejudice a Fintegrite du 
systeme judiciaire. 

Pour cette raison, les principes de justice fonda- 
mentale, dont F«equite en matiere de proces», 
represented necessairernent un equilibre entre les 
interets de la societd et ceux de Findividu: 
Thomson Newspapers Ltd c. Canada (Directeur 
des enquetes et recherches. Commission sur les 
pratiques restrictives du commerce), [1990] 1 
R.C.S. 425, a la p. 539 (le juge La Forest); R. c. E. 
(A. W.), [1993] 3 R.C.S. 155, a la p. 198 (le juge 
Cory); Cunningham c. Canada, [1993] 2 R.C.S. 
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such, they reflect both individual and societal 
interests. In my view, it is undisputable that the 
preservation of the integrity of the judicial system 
is one of these interests. 


Second, I would note the beginnings of a strong 
trend toward convergence between the Charter and 
traditional abuse of process doctrine. In R. v. 
Xenos (1991), 70 C.C.C. (3d) 362 (Que. C.A.), for 
instance, the accused had been charged with arson 
and attempting to defraud an insurance company. 
It emerged in cross-examination that the Crown’s 
key witness had arranged with the insurers to be 
paid $50,000 by the insurers if the accused was 
convicted. The trial judge found an abuse of pro¬ 
cess, but declined to order a stay. Rather, in con¬ 
victing the accused, he said that he had ignored 
this evidence. The Court of Appeal agreed in prin¬ 
ciple with the trial judge that a stay was not the 
only remedy for an abuse of process and went on 
to rule that the appropriate remedy was in fact to 
exclude the witness’s testimony in a new trial 
before a different judge. This case is an excellent 
example, in my mind, of how courts are becoming 
increasingly bold and innovative in finding appro¬ 
priate remedies in lieu of stays for abuses of pro¬ 
cess. Professor Stuesser points out in “Abuse of 
Process: The Need to Reconsider” (1994), 29 C.R. 
(4th) 92, at p. 99, moreover, that the common law 
in the United Kingdom and Australia urges judges 
to look at lesser remedies before entering stays of 
proceedings. He argues that these authorities sup¬ 
port the view that even under the common law, the 
remedy for abuse of process is no longer only a 
stay of proceedings. 


I recognize that this Court has consistently, 
albeit implicitly, considered abuse of process sepa¬ 
rately from the Charter. In Conway, supra, it con¬ 
sidered abuse of process separately from the s. 
11 (b) considerations arising from the accused fac¬ 
ing a third trial. In Scott, supra, in the context of 


143; R. c. Levogiannis, [1993] 4 R.C.S. 475, a la 

р. 486. Ils refletent done h la fois les interets de 
1’individu et ceux de la societe. A mon avis, il est 
incontestable que la preservation de Pintegrite du 
systeme judiciaire est l’un de ces interets. 

Deuxiemement, je note le debut d’une forte ten¬ 
dance a la convergence entre la Charte et la doc¬ 
trine traditionnelle de l’abus de procedure. Dans R. 

с. Xenos (1991), 70 C.C.C. (3d) 362 (C.A. Que.), 
par exemple, une personne avail ete accusee d’in- 
cendie criminel et de tentative de fraude contre une 
compagnie d’assurances. En contre-interrogatoire, 
il est ressorti que le temoin-cle du ministere public 
avait fait un arrangement avec les assureurs pour 
que ces derniers lui versent 50 000 $ si T accuse 
etait reconnu coupable. Le juge du proces a conclu 
a Tabus de procedure, mais il a refuse d’ordonner 
Parret des procedures. Il a plutot affirme qu’il 
n’avait pas tenu compte de cet element de preuve 
pour declarer 1’accuse coupable. La Cour d’appel a 
ete d’accord en principe avec le juge du proces 
pour dire que l’arr6t des procedures n’etait pas la 
seule reparation en cas d’abus de procedure et a 
decide que, de fait, la reparation appropriee etait 
d’ecarter la deposition des temoins lors d’un nou¬ 
veau proefes qui se tiendrait devant un autre juge. Il 
s’agit lit d’un excellent exemple, selon moi, de la 
fagon dont les tribunaux innovent de plus en plus 
pour fagonner des reparations appropriees qui tien- 
nent lieu d’arret des procedures en cas d’abus de 
procedure. Le professeur Stuesser signale en outre 
dans «Abuse of Process: The Need to Reconsider» 
(1994), 29 C.R. (4th) 92, a la p. 99, qu’au 
Royaume-Uni et en Australie, la common law 
incite les juges it envisager des reparations moin- 
dres avant de prononcer l’arret des procedures. Il 
soutient que cette doctrine et cette jurisprudence 
appuient P opinion selon laquelle, meme en com¬ 
mon law, P arret des procedures n’est plus le seul 
moyen de remedier a l’abus de procedure. 

Je reconnais que notre Cour a, de fagon cons- 
tante bien qu’implicitement, considere l’abus de 
procedure separement de la Charte. Dans Conway, 
precite, Pabus de procedure a ete examine separe¬ 
ment des considerations relatives a Pal. 11 b) 
decoulant de ce que P accuse faisait face a un troi- 
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an immediate stay by the Crown upon the posing 
by defence counsel of a question which would 
have revealed the identity of a police informer, the 
majority again considered abuse of process sepa¬ 
rately from an examination of whether the 
accused’s s. 11 (b) rights had been violated by the 
Crown’s subsequent reinitiation of the proceed¬ 
ings. Finally, in Power, supra, it found no abuse of 
process in the Crown’s failure to call further evi¬ 
dence after the trial judge had excluded a key 
breathalyzer sample and did not address the possi¬ 
bility of a Charter violation at all. In my view, 
however, the issues addressed in each of these 
three cases could have been addressed equally 
effectively under the Charter. In none of these 
decisions did the majority of this Court actively 
turn its mind to the interaction between the Char¬ 
ter and the common law doctrine of abuse of pro¬ 
cess. On the only occasion that it did, moreover, it 
expressly declined to address the issue: Keyowski, 
supra, at pp. 660-61. On the other hand, in Mack, 
supra, this Court commented at pp. 939-40 and 
again at p. 976 upon the strong parallels that exist 
between the two regimes. 


I also recognize that, despite these strong paral¬ 
lels, the common law and Charter analyses have 
often been kept separate because of the differing 
onus of proof upon the accused under the two 
regimes. In R. v. Keyowski (1986), 28 C.C.C. (3d), 
553 (Sask. C.A.), at pp. 561-62, for instance, it 
was noted that while the burden of proof under the 
Charter was the balance of probabilities, the bur¬ 
den under the common law was the “clearest of 
cases”. It is important to remember, however, that 
even if a violation of s. 7 is proved on a balance of 
probabilities, the court must still determine what 
remedy is just and appropriate under s. 24(1). The 
power granted in s. 24(1) is in terms discretionary, 
and it is by no means automatic that a stay of pro¬ 
ceedings should be granted for a violation of s. 7. 
On the contrary, I would think that the remedy of a 


sieme proces. Dans Scott, precite, dans le contexte 
d’un arret immediat des procedures qui avait ete 
demande par le ministere public au moment ou 
l’avocat de la defense avait pose une question dont 
la reponse aurait revele l’identite d’un indicateur 
de police, la Cour, a la majority, a considere 
encore une fois l’abus de procedure separement de 
l’examen de la question de savoir si les droits 
garantis a I’accuse par l’al. 11 b) avaient ete violeiP 
du fait que le ministere public avait reintrodu^o 
1’instance par la suite. En dernier lieu, dans Power,- 
precite, aucun abus de procedure n’a ete relev£ 
dans 1’omission par le ministere public d’assigned 
d’autres temoins apres que le juge du proces eqtj 
ecarte une preuve cruciale obtenue au moyen d’urb 
alcootest. La Cour n’a aucunement envisage l8> 
possibility qu’il y ait eu violation de la Charte. A 
mon avis, cependant, les questions abordees dans 
chacune de ces trois affaires auraient pu l’etre tout 
aussi eflicacement par application de la Charte. 
Dans aucun de ces arrets, notre Cour, a la majorite, 
ne s’est particulierement interrogee sur l’interac- 
tion entre la Charte et la doctrine de Tabus de pro¬ 
cedure reconnue en common law. De plus, la seule 
fois ou elle l’a fait, elle a expressement refuse de 
trancher la question: Keyowski, precite, aux 
pp. 660 et 661. Par contre, dans Mack, precite, la 
Cour a formule, aux pp. 939 et 940 et de nouveau a 
la p. 976, des remarques sur les grandes similitudes 
qui existent entre les deux regimes. 

Je reconnais egalement que, malgre ce paralle- 
lisme, les analyses fondees sur la common law et 
la Charte sont restees nettement separees parce 
que le fardeau de preuve incombant a 1’accuse 
n’est pas le meme sous les deux regimes. Dans R. 
c. Keyowski (1986), 28 C.C.C. (3d) 553 (C.A. 
Sask.), aux pp. 561 et 562, par exemple, on a note 
que, bien que la charge de la preuve en vertu de la 
Charte en soit une de balance des probability, la 
charge de la preuve en common law releve des 
«cas les plus manifestes». Cependant, il importe de 
se rappeler que, meme si une violation de l’art. 7 
est etablie selon la balance des probability, le tri¬ 
bunal doit quand meme determiner, en vertu du 
par. 24(1), quelle reparation est convenable et 
juste, Le pouvoir conferd au par. 24(1) est discre- 
tionnaire, ce qui signifie qu’une violation de Part. 
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judicial stay of proceedings would be appropriate 
under s. 24(1) only in the clearest of cases. In this 
way, the threshold for obtaining a stay of proceed¬ 
ings remains, under the Charter as under the com¬ 
mon law doctrine of abuse of process, the “clearest 
of cases”. 


Remedies less drastic than a stay of proceedings 
are of course available under s. 24(1) in situations 
where the “clearest of cases” threshold is not met 
but where it is proved, on a balance of probabili¬ 
ties, that s. 7 has been violated. In this respect the 
Charter regime is more flexible than the common 
law doctrine of abuse of process. However, this is 
not a reason to retain a separate common law 
regime. It is important to recognize that the Char¬ 
ter has now put into judges’ hands a scalpel 
instead of an axe — a tool that may fashion, more 
carefully than ever, solutions taking into account 
the sometimes complementary and sometimes 
opposing concerns of fairness to the individual, 
societal interests, and the integrity of the judicial 
system. Even at common law, courts have given 
consideration to the societal (not to mention indi¬ 
vidual) interests in obtaining a final adjudication 
of guilt or innocence in cases involving serious 
offences. In Conway, supra, at p. 1667, for 
instance, I elaborated upon the essential balancing 
character of abuse of process in the following 
terms: 


[Abuse of process] acknowledges that courts must have 
the respect and support of the community in order that 
the administration of criminal justice may properly fulfil 
its function. Consequently, where the affront to fair play 
and decency is disproportionate to the societal interest 

i n the effective prosecution of criminal cases, then the 
admi nistration of justice is best served by staying the 
proceedings . [Emphasis added.] 

I see no reason why such balancing cannot be per¬ 
formed equally, if not more, effectively under the 


7 ne donnera pas automatiquement lieu a un arret 
des procedures. En fait, je crois qu’un arret des 
procedures, a titre de reparation, n’est approprie en 
vertu du par. 24(1) que dans les cas les plus mani- 
festes. Par consequent, le test pour 1’obtention d’un 
arret des procedures continue de relever des «cas 
les plus manifestes», tant en vertu de la Charte que 
de la doctrine de Tabus de procedure en common 
law. 

Le paragraphe 24(1) autorise, de toute evidence, 
des reparations moins draconiennes qu’un arret des 
procedures lorsque le test «des cas les plus mani- 
festes» n’est pas satisfait, mais que Ton etablit, 
selon la balance des probabilites, qu’il y a eu viola¬ 
tion de Part. 7. A cet egard, le regime de la Charte 
est plus souple que la doctrine de Tabus de proce¬ 
dure en common law. Ceci n’est, toutefois, pas la 
la raison de conserver un regime de common law 
distinct. II est important de reconnaitre que la 
Charte a remplace, entre les mains des juges, la 
hache par le scalpel et leur a donne un outil qui 
permet de fa§onner mieux que jamais des solutions 
qui tiennent compte, d’une part, des preoccupa¬ 
tions parfois coinplementaires et parfois contraires 
que sont l’equite envers les individus, et, d’autre 
part, les interets de la societe et l’integrite du sys- 
teme judiciaire. Merne en common law, les tribu- 
naux ont tenu compte des interets de la societe 
(pour ne pas mentionner les interets individuels) a 
obtenir une declaration definitive de culpabilite ou 
de non-culpabilite dans les affaires mettant en 
cause des infractions graves. Dans 1’arret Conway, 
precite, a la p. 1667, par exemple, j’ai elabore sur 
le caractere essentiel de la balance qui doit s’ope- 
rer en matiere d’abus de procedure dans les termes 
suivants: 

C’est la reconnaitre que les tribunaux doivent avoir le 
respect et le soutien de la collectivite pour que l’admi- 
nistration de la justice criminelle puisse adequatement 
remplir sa fonction. Par consequent, lorsque l’atteinte au 
franc-jeu et a la decence est disproportionnee a I’interet 
de la societe d’assurer que les infractions criminelles 

soient efficacement poursuivies, 1’administration de la 

justice est mieux servie par l’arret des procedures . [Je 
souligne.] 

Je ne vois pas pourquoi une telle ponderation ne 
pourrait s’effectuer aussi efficacement, sinon plus, 
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Charter, both in terms of defining violations and 
in terms of selecting the appropriate remedy to 
perceived violations. See, by analogy, Morin, 
supra. 


For these reasons, I conclude that the only 
instances in which there may be a need to maintain 
any type of distinction between the two regimes 
will be those instances in which the Charter, for 
some reason, does not apply yet where the circum¬ 
stances nevertheless point to an abuse of the 
court’s process. Because the question is not before 
us, however, I leave for another day any discussion 
of when such situations, if they indeed exist, may 
arise. As a general rule, however, there is no utility 
in maintaining two distinct approaches to abusive 
conduct. The distinction is one that only lawyers 
could possibly find significant. More importantly, 
maintaining this somewhat artificial dichotomy 
may, over time, create considerably more confu¬ 
sion than it resolves. 


The principles of fundamental justice both 
reflect and accommodate the nature of the com¬ 
mon law doctrine of abuse of process. Although I 
am willing to concede that the focus of the com¬ 
mon law doctrine of abuse of process has tradition¬ 
ally been more on the protection of the integrity of 
the judicial system whereas the focus of the Char¬ 
ter has traditionally been more on the protection of 
individual rights, I believe that the overlap 
between the two has now become so significant 
that there is no real utility in maintaining two dis¬ 
tinct analytic regimes. We should not invite schizo-. 
phrenia into the law. 


I therefore propose to set down some guidelines 
for evaluating, first, whether there has been a vio¬ 
lation of the Charter that invokes concerns analo¬ 
gous to those traditionally raised under the doc¬ 
trine of abuse of process and, second, the 
circumstances under which the remedy of a judi¬ 
cial stay of proceedings will be “appropriate and 
just”, as required by s. 24(1) of the Charter. 


en vertu de la Charte, tant en ce qui conceme la 
definition des violations qu’en ce qui conceme le 
choix de la reparation appropriee aux violations 
identifiees. Voir, par analogic, 1’arret Morin, pre¬ 
cite. 

Pour les motifs qui precedent, je conclus qu’il 
n’y a pas lieu de maintenir de distinction entire les. 
deux regimes, sauf, peut-etre dans les cas ou la 
Charte, pour quelque raison, ne s’appliquerait pa® 
mais que les circonstances, elles, reveleraient un 
abus de procedure. Comme nous ne sommes, to% 
tefois, pas saisis de cette question, je laisse a plug! 
tard toute discussion sur les circonstances dans lesQ 
quelles peuvent survenir des situations de ce genreg 
s’il peut en fait en exister. En regie general^ 
cependant, il est inutile de maintenir deux faqons 
distinctes d’aborder la conduite abusive. Seuls 
peut-etre les avocats pourraient trouver cette dis¬ 
tinction significative. De fa^on plus importante, 
maintenir cette dichotomie quelque pen artificielle 
peut, avec le temps, engendrer considerablement 
plus de confusion qu’elle n’en dissipe. 

Les principes de justice fondamentale refletent 
la nature de la doctrine de Tabus de procedure 
reconnue en common law et s’y adaptent. Tout en 
admettant que la doctrine de Tabus de procedure 
reconnue en common law a traditionnellement mis 
davantage Taccent sur la protection de Tintegrite 
du systeme judiciaire tandis que la Charte l’a tradi¬ 
tionnellement mis davantage sur la protection des 
droits individuels, je crois que l’empietement Tun 
sur T autre est devenu main tenant si important qu’il 
n’est plus reellement utile de maintenir deux 
regimes d’analyse distincts. Nous ne devrions pas 
laisser place a cette dichotomie du droit lorsqu’il 
n’est pas necessaire de le faire. 

Je propose done d’enoncer certaines lignes 
directrices pour determiner, premierement, s’il y a 
eu une violation de la Charte qui souleve des 
preoccupations analogues a celles qu’on retrouve 
traditionnellement sous la doctrine relative a Tabus 
de procedure et, deuxiemement, quelles sont les 
circonstances dans lesquelles T arret des proce¬ 
dures sera la reparation «convenable et juste», 
comme le requiert le par. 24(1) de la Charte. 
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(ii) Section 7, Abuse of Process and No n- 

disclosure 


As I have already noted, the common law doc¬ 
trine of abuse of process has found application in a 
variety of different circumstances involving state 
conduct touching upon the integrity of the judicial 
system and the fairness of the individual accused’s 
trial. For this reason, I do not think that it is helpful 
to speak of there being any one particular “right 
against abuse of process” within the Charter. 
Depending on the circumstances, different Charter 
guarantees may be engaged. For instance, where 
the accused claims that the Crown’s conduct has 
prejudiced his ability to have a trial within a rea¬ 
sonable time, abuses may be best addressed by ref¬ 
erence to s. 11 (b) of the Charter, to which the 
jurisprudence of this Court has now established 
fairly clear guidelines (Morin, supra). Alterna¬ 
tively, the circumstances may indicate an infringe¬ 
ment of the accused’s right to a fair trial, embodied 
in ss. 7 and 11 (d) of the Charter. In both of these 
situations, concern for the individual rights of the 
accused may be accompanied by concerns about 
the integrity of the judicial system. In addition, 
there is a residual category of conduct caught by s. 
7 of the Charter. This residual category does not 
relate to conduct affecting the fairness of the trial 
or impairing other procedural rights enumerated in 
the Charier, but instead addresses the panoply of 
diverse and sometimes unforeseeable circum¬ 
stances in which a prosecution is conducted in 
such a manner as to connote unfairness or vexa¬ 
tiousness of such a degree that it contravenes fun¬ 
damental notions of justice and thus undermines 
the integrity of the judicial process. 


Non-disclosure by the Crown normally falls 
within the second category described above. Con¬ 
sequently, a challenge based on non-disclosure 
will generally require a showing of actual 
prejudice to the accused’s ability to make full 
answer and defence. In this connection, I am in full 
agreement with the Court of Appeal that there is 


(ii) L’article 7, l’abus de procedure et la non¬ 

divulgation 


Ainsi que je l’ai deja mentionne, la doctrine de 73 
l’abus de procedure reconnue en common law a ete 
appliquee dans un certain nombre de circonstances 
differentes mettant en cause la conduite de l’Etat 
en ce qui conceme l’integrite du systeme judiciaire 
et l’equite du proces de la personne accusee. Pour 
cette raison, je ne crois pas utile de parler de 
l’existence de quelque «droit a la protection contre 
l’abus de procedure» dans la Charte. Selon les cir¬ 
constances, differentes garanties en vertu de la 
Charte pourront entrer en jeu. Par exemple, lors- 
que 1’accuse pretend que la conduite du ministere 
public l’a empeche d’etre juge dans un delai rai- 
sonnable, on peut mieux attaquer ces abus en ayant 
recours a l’al. 11 b) de la Charte, au sujet duquel la 
jurisprudence de notre Cour a maintenant etabli 
des lignes directrices assez claires (Morin, precite). 

De meme, les circonstances peuvent indiquer une 
violation du droit de 1’accuse a un proces equi¬ 
table, droit prevu a Part. 7 et a l’al. lid) de la 
Charte. Dans ces deux situations, le souci pour les 
droits individuels de Paccuse peut etre accom- 
pagne d’un souci pour l’integrite du systeme judi¬ 
ciaire. II existe, en outre, une autre categorie resi- 
duelle de conduite visee par Part. 7 de la Charte. 

Cette categorie residuelle ne se rapporte pas a une 
conduite touchant l’equite du proods ou ayant pour 
effet de porter atteinte a d’autres droits de nature 
procedurale enumeres dans la Charte, mais envi¬ 
sage plutot Pensemble des circonstances diverses 
et parfois imprevisibles dans lesquelles la pour- 
suite est nienee d’une maniere inequitable ou vexa- 
toire au point de contrevenir aux notions fonda- 
mentales de justice et de miner ainsi P integrity du 
processus judiciaire. 

La non-divulgation par le ministere public fait 74 
habituellement partie de la deuxieme categorie que 
je viens de decrire. En consequence, une contesta¬ 
tion fondee sur la non-divulgation necessitera 
generalement la preuve d’un prejudice veritable 
quant a la possibilite pour P accuse de presenter 
une defense pleine et entiere. A cet egard, je suis 
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no autonomous “right” to disclosure in the Charter 
(at pp. 148-49 C.C.C.): 

.. . the right of an accused to full disclosure by the 
Crown is an adjunct of the right to make full answer and 
defence. It is not itself a constitutionally protected right. 
What this means is that while the Crown has an obliga¬ 
tion to disclose, and the accused has a right to all that 
which the Crown is obligated to disclose, a simple 
breach of the accused’s right to such disclosure does 
not, in and of itself, constitute a violation of the Charter 
such as to entitle a remedy under s. 24(1). This flows 
from the fact that the non-disclosure of Information 
which ought to have been disclosed because it was rele¬ 
vant, in the sense there was a reasonable possibility it 
could assist the accused in making full answer and 
defence, will not amount to a violation of the accused’s 
s. 7 right not to be deprived of liberty except in accor¬ 
dance with the principles of fundamental justice unless 
the accused establishes that the non-disclosure has prob¬ 

ably prejudiced or had an adverse effect on his or her 
ability to make full answer and defence . 


It is the distinction between the “reasonable possibil¬ 

i ty” of impairment of the right to make full answer and 
defence and the “probable” impairment of that right 
which marks the difference between a mere breach of 
the right to relevant disclosure on the one hand and a 
constitutionally material non-disclosure on the other . 

[Italics in original; underlining added.] 

Where the accused seeks to establish that the non¬ 
disclosure by the Crown violates s. 7 of the Char¬ 
ter, he or she must establish that the impugned 
non-disclosure has, on the balance of probabilities, 
prejudiced or had an adverse effect on his or her 
ability to make full answer and defence. It goes 
without saying that such a determination requires 
reasonable inquiry into the materiality of the non- 
disclosed information. Where the information is 
found to be immaterial to the accused’s ability to 
make full answer and defence, there cannot possi¬ 
bly be a violation of the Charter in tills respect. I 
would note, moreover, that inferences or conclu¬ 
sions about the propriety of the Crown’s conduct 
or intention are not necessarily relevant to whether 
or not the accused’s right to a fair trial is infringed. 
The focus must be primarily on the effect of the 
impugned actions on the fairness of the accused’s 


tout a fait d’accord avec la Cour d’appel que la 
Charte ne coinporte aucun «droit» autonome a la 
divulgation (aux pp. 148 et 149 C.C.C.): 

[TRADUCTION] . .. le droit de 1’accuse a ce que le minis¬ 
tere public lui divulgue tous les details de la preuve 
vient s’adjoindre a son droit de presenter une defense 
pleine et entiere. Ce n’est pas en soi un droit protege sur 
le plan constitutionnel. Cela signifie que, bien que le_^ 
ministere public ait T obligation de divulguer sa preuved 
et que Taccuse ait droit a tout ce que le ministere public^ 
est tenu de divulguer, une simple atteinte au droit de~ 
Taccuse a une telle divulgation ne constitue pas en soK 5 
une violation de la Charte qui donne droit a une repara-^ 
tion en vertu du par. 24(1). Cela rdsulte du fait que la§ 
non-divulgation de renseigncments qui auraient du etreP 
divulgues en raison de leur pertinence, en ce sens qu’ilsj^ 
pouvaient raisonnablement aider T accuse a presented 
une defense pleine et entiere, n’equivaudra pas a une 
violation du droit que l’art. 7 garantit a 1’accuse de 
n’etre prive de sa liberte qu’en conformity avec les prin- 
cipes de justice fondamentale a moins que Taccuse 
n’etablisse que la non-divulgation a probablement nui a 

la possibility pour lui de presenter une defense pleine et 
entiere ou a eu un effet defavorable sur cette possibility . 

C’est la distinction entre la «possibilite raisonnable» 

d’atteinte au droit de presenter une defense pleine et 

entiere et T atteinte «probable» a ce droit qui fait la dif¬ 

ference entre une simple atteinte au droit a la divulga¬ 
tion des renseignements pertinents d’une part et a la 
non-divulgation de documents prdvue par la Constitu¬ 

ti on d’autre part . [Italiques dans Toriginal; je souligne.] 

Lorsque l’accusd tente de prouver que la non¬ 
divulgation par le ministere public viole l’art. 7 de 
la Charte, il doit prouver que la non-divulgation en 
cause a, selon la balance des probabilites, nui a la 
possibility pour l’accuse de presenter une defense 
pleine et entire ou a eu un effet defavorable sur 
cette possibility. II va sans dire qu’une telle deter¬ 
mination exige une enquete suffisante sur le carac- 
tere substantiel des renseignements non divulgues. 
Lorsque les renseignements sont consideres non 
substantiels quant a la possibility pour l’accuse de 
presenter une defense pleine et entiere, il ne saurait 
y avoir violation de la Charte a cet egard. Je ferai 
observer, de plus, que les deductions ou conclu¬ 
sions relatives a l’a-propos de la conduite ou de 
1’ intention du ministere public ne sont pas neces- 
sairement pertinentes lorsqu’il s’agit de savoir s’il 
y a eu violation ou non du droit de 1’accuse a un 
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trial. Once a violation is made out, a just and 
appropriate remedy must be found. 


(iii) The Appropriate Remedy to a s. 7 Violation 
for Non-disclosure 

Where there has been a violation of a right 
under the Charter, s. 24(1) confers upon a court of 
competent jurisdiction the power to confer “such 
remedy as the court considers appropriate and just 
in the circumstances”. Professor Paciocco, supra, 
at p. 341, has recommended that a stay of proceed¬ 
ings will only be appropriate when two criteria are 
fulfilled: 

(1) the prejudice caused by the abuse in ques¬ 
tion will be manifested, perpetuated or 
aggravated through the conduct of the 
trial, or by its outcome; and 

(2) no other remedy is reasonably capable of 
removing that prejudice. 

I adopt these guidelines, and note that they apply 
equally with respect to prejudice to the accused or 
to the integrity of the judicial system. 

As I have stated, non-disclosure will generally 
violate s. 7 only if it impairs the accused’s right to 
full answer and defence. Although it is not a pre¬ 
condition to a disclosure order that there be a 
Charter violation, a disclosure order can be a rem¬ 
edy under s. 24(1) of the Charter. Thus, where the 
adverse impact upon the accused’s ability to make 
full answer and defence is curable by a disclosure 
order, then such a remedy, combined with an 
adjournment where necessary to enable defence 
counsel to review the disclosed information, will 
generally be appropriate. 


There may, however, be exceptional situations 
where, given the advanced state of the proceed¬ 
ings, it is simply not possible to remedy through 
reasonable means the prejudice to the accused’s 


proces equitable. L’accent doit etre mis principale- 
ment sur l’ effet que les actions contestees auront 
sur l’equite du proces de Faccuse. Une fois la vio¬ 
lation prouvee, une reparation juste et convenable 
s’impose. 

(iii) La reparation appropriee a une violation de 
l’art. 7 pour non-divulgation 

Lorsqu’il y a eu violation d’un droit garanti par 
la Charte, le par. 24(1) confere a un tribunal com¬ 
petent le pouvoir d’accorder «la reparation [qu’il] 
estime convenable et juste eu egard aux circons- 
tances». Le professeur Paciocco, loc. cit., a la 
p. 341, a suggere que 1’arret des procedures est 
approprie uniquement lorsqu’on satisfait a deux 
criteres: 

(1) le prejudice cause par l’abus en question 
sera revele, perpetue ou aggrave par le 
deroulement du proces ou par son issue; 

(2) aucune autre reparation ne peut raisonna- 
blement faire disparaitre ce pr6judice. 

J’adopte ces lignes directrices et note qu’elles 
s’appliquent egalement au prejudice cause a F ac¬ 
cuse ou a l’integrite du systeme judiciaire. 

Comme je l’ai affirme, la non-divulgation ne 
viole generalement l’art. 7 que lorsqu’elle porte 
atteinte au droit de F accuse a une defense pleine et 
entiere. Bien qu’une violation de la Charte ne soit 
pas une condition prealable a l’obtention d’une 
ordonnance de divulgation, une telle ordonnance 
peut constituer une reparation visee au par. 24(1) 
de la Charte. Ainsi, lorsqu’il est possible, au 
moyen d’une ordonnance de divulgation, de pallier 
F impact nefaste que peut avoir la non-divulgation 
sur la possibilite pour F accuse de presenter une 
defense pleine et entiere, une telle reparation sera 
generalement appropriee, accompagnee d’un 
ajournement si n6cessaire afin de permettre a 
l’avocat de la defense d’examiner les renseigne- 
ments divulgues. 

II peut, cependant, exister des cas exceptionnels 
ou, vu le stade avance de F instance, il n’est tout 
simplement pas possible de remedier par des 
moyens raisonnables au prejudice cause au droit de 
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right to make full answer and defence. In such 
cases, the drastic remedy of a stay of proceedings 
may be necessary. Although I will return to this 
matter in my discussion on the disclosure of 
records held by third parties, we must recall that, 
under certain circumstances, the defence will be 
unable to lay the foundation for disclosure of a cer¬ 
tain item until the trial has actually begun and wit¬ 
nesses have already been called. In those instances, 
it may be necessary to take measures such as per¬ 
mitting the defence to recall certain witnesses for 
examination or cross-examination, adjournments 
to permit the defence to subpoena additional wit¬ 
nesses or even, in extreme circumstances, declar¬ 
ing a mistrial. A stay of proceedings is a last 
resort , to be taken when all other acceptable ave¬ 
nues of protecting the accused’s right to full 
answer and defence are exhausted. 


When choosing a remedy for a non-disclosure 
that has violated s. 7, the court should also con¬ 
sider whether the Crown’s breach of its disclosure 
obligations has also violated fundamental princi¬ 
ples underlying the community’s sense of decency 
and fair play and thereby caused prejudice to the 
integrity of the judicial system. If so, it should be 
asked whether this prejudice is remediable. Con¬ 
sideration must be given to the seriousness of the 
violation and to the societal and individual inter¬ 
ests in obtaining a determination of guilt or inno¬ 
cence. Although some of the most salient consider¬ 
ations are discussed immediately below, that 
discussion is by no means exhaustive. 


Among the most relevant considerations are the 
conduct and intention of the Crown. For instance, 
non-disclosure due to a refusal to comply with a 
court order will be regarded more seriously than 
non-disclosure attributable to inefficiency or over¬ 
sight. It must be noted, however, that while a find¬ 
ing of flagrant and intentional Crown misconduct 


1’accuse de presenter une defense pleine et entiere. 
Dans ces cas, la reparation draconienne que consti- 
tue l’arret des procedures pourra s’imposer. Meme 
si j’entends revenir sur ce point lors de l’examen 
de la divulgation de dossiers en possession de tiers, 
nous devons nous rappeler que, dans certaines cir- 
constances, la defense ne sera pas en mesure d’6ta- 
blir les fondements d’une requite visant la divul¬ 
gation d’un document determine tant que le procbCT 
ne sera pas vraiment commence et que les temoin^ 
n’auront pas ete appeles a la barre. 11 sera peut-etrdzT 
alors necessaire de prendre des mesures telles qu6^ 
de permettre a la defense de rappeler certainsli 
temoins a la barre pour les interroger ou les contre- 
interroger, de consentir a des ajournements pour 
permettre k la defense d’assigner d’autres temoing 
ou meme, dans des cas extremes, de declarer 1 6~ 
proces nul. L’arret des procedures est le dernier 
ressort , auquel on doit avoir recours et uniquement 
apres avoir epuise tous les autres moyens accep- 
tables pour proteger le droit de 1’accuse a une 
defense pleine et entiere, 

Lorsque la cour se penchera sur les mesures 
reparatrices relatives a une non-divulgation portant 
atteinte a l’art. 7, elle devrait examiner egalement 
si le manquement aux obligations du ministere 
public en matiere de divulgation a porte atteinte 
aux principes fondamentaux qui sous-tendent le 
sens de decence et de franc-jeu de la collectivite, 
et, en consequence, a porte prejudice a l’integrite 
du systeme judiciaire. Si tel est le cas, la cour 
devrait s’interroger a savoir si ce prejudice est 
reparable. II faut tenir compte de la gravite de la 
violation et des interets communautaires et indivi- 
duels a la determination de la culpabilite ou de 
1’ innocence. Certaines des considerations les plus 
marquantes sont examinees dans les paragraphes 
qui suivent; cet examen est, toutefois, loin d’etre 
exhaustif. 

Parmi les considerations les plus pertinentes, il 
faut mentionner la conduite et l’intention du minis¬ 
tere public. Par exemple, la non-divulgation resul¬ 
tant du refus de se conformer a une ordonnance 
judiciaire sera consideree comme etant plus grave 
que la non-divulgation attribuable au manque d’ef- 
ficacite ou a l’inadvertance. II faut noter, toutefois, 
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may make it significantly more likely that a stay of 
proceedings will be warranted, it does not follow 
that a demonstration of mala fldes on the part of 
the Crown is a necessary precondition to such a 
finding. As Wilson J. observed for the Court in 
Keyowski, supra, at p. 659: 


To define “oppressive” as requiring misconduct or an 
improper motive would, in my view, unduly restrict the 
operation of the doctrine .... Prosecutorial misconduct 
and improper motivation are but two of many factors to 
be taken into account when a court is called upon to 
consider whether or not in a particular case the Crown’s 
[conduct] amounts to an abuse of process. 


Another pertinent consideration will be the num¬ 
ber and nature of adjournments attributable to the 
Crown’s conduct, including adjournments attribu¬ 
table to its failure to disclose in a timely manner. 
Every adjournment and/or additional hearing 
caused by the Crown’s breach of its obligation to 
disclose may have physical, psychological and 
economic consequences upon the accused, particu¬ 
larly if the accused is incarcerated pending trial. In 
all fairness, however, the Crown may also seek to 
establish by evidence that the accused is in the 
majority group of persons who benefit from a 
delay in the proceedings because they do not want 
an early trial: Morin, supra, at pp. 802-3. 


Finally, in determining whether the prejudice to 
the integrity of the judicial system is remediable, 
consideration must be given to the societal and 
individual interests in obtaining a determination of 
guilt or innocence. It goes without saying that 
these interests will increase commensurately to the 
seriousness of the charges against the accused. 
Consideration should be given to less drastic reme¬ 
dies than a stay of proceedings (see for example R. 
v. Burlingham, [1995] 2 S.C.R. 206, where, 
although I agreed with the majority that the 
Crown’s conduct in disregarding the plea bargain 


que, bien que la constatation de l’inconduite fla¬ 
grante et intentionnelle du ministere public puisse 
rendre beaucoup plus vraisemblable qu’un arret 
des procedures sera justifie, il ne s’ensuit pas 
qu’une preuve de mauvaise foi du ministere public 
soit une condition prealable necessaire a la consta¬ 
tation d’une telle violation. Comme le juge Wilson 
l’a fait remarquer au nom de la Cour dans 1’arret 
Keyowski, precite, 4 la p. 659: 

A mon avis, donner au mot «oppressive» une definition 
exigeant qu’il y ait une conduite blamable ou un motif 
illegitime limiterait indument Tapplication du principe. 
[. . .] La conduite blamable de la poursuite et 1’existence 
d’un motif illegitime ne sont que deux des nombreux 
facteurs qu’un tribunal doit prendre en consideration 
lorsqu’il est appele a examiner si, dans un cas donne, [la 
conduite du] ministere public [. ..] equivaut a un abus 
de procedure. 

Une autre consideration pertinente a trait au 
nombre et a la nature des ajournements attri- 
buables a la conduite du ministere public, y com- 
pris les ajournements attribuables a son omission 
de divulguer les renseignements dans les delais 
presents. Chaque ajoumement et/ou chaque 
audience supplementaire decoulant du manque- 
ment du ministere public a son obligation de divul¬ 
gation pen vent entralner des consequences sur .les 
plan physique, psychologique et cconornique pour 
l’accuse, tout particulierement si celui-ci est incar- 
cere en attendant le proebs. En toute equite, cepen- 
dant, le ministere public peut egalement tenter de 
prouver que l’accuse fait partie de la majorite de 
gens qui beneficient d’un delai parce qu’ils ne sou- 
haitent pas un proces rapide: Morin, prccite, aux 
pp. 802 et 803. 

Enfin, pour determiner s’il est possible de reme- 
dier au prejudice cause a l’integrite du systeme 
judiciaire, il faut tenir compte des inlerets commu- 
nautaires et individuels a la determination de la 
culpabilite ou de l’innocence. Il va sans dire que 
ces interets seront proportionnels a la gravite des 
accusations portees contre 1’accuse. Des repara¬ 
tions moins draconiennes que 1’arret des proce¬ 
dures devraient etre examinees (voir par exemple 
R. c. Burlingham, [1995] 2 R.C.S. 206, ou, meme 
si j’etais d’accord avec la majorite que la decision 
du ministere public de ne pas respecter une entente 
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made with the accused did not amount to one of 
the “clearest of cases” requiring a stay of proceed¬ 
ings, I would have nonetheless found a violation of 
the accused’s rights under s. 7 and substituted a 
conviction for the lesser included offence which 
was the object of the plea bargain). 

It must always be remembered that a stay of 
proceedings is only appropriate “in the clearest of 
cases”, where the prejudice to the accused’s right 
to make full answer and defence cannot be reme¬ 
died or where irreparable prejudice would be 
caused to the integrity of the judicial system if the 
prosecution were continued. 

(iv) Summary 

Where life, liberty or security of the person is 
engaged in a judicial proceeding, and it is proved 
on a balance of probabilities that the Crown’s fail¬ 
ure to make proper disclosure to the defence has 
impaired the accused’s ability to make full answer 
and defence, a violation of s. 7 will have been 
made out. In such circumstances, the court must 
fashion a just and appropriate remedy, pursuant to 
s. 24(1). Although the remedy for such a violation 
will typically be a disclosure order and adjourn¬ 
ment, there may be some extreme cases where the 
prejudice to the accused’s ability to make full 
answer and defence or to the integrity of the justice 
system is irremediable. In those “clearest of 
cases”, a stay of proceedings will be appropriate. 


C. Application to the Facts 

The motion which prompted Thackray J.’s pro¬ 
nouncement of a stay of proceedings was the fifth 
such motion since the trial judge was seized of the 
case. It was only the second, however, that related 
in any way to non-disclosure by the Crown. The 
first motion for a stay based upon non-disclosure, 
which Thackray J. rejected in reasons delivered on 
November 27, pertained to non-disclosures relat¬ 
ing to the order of Campbell A.C,J., which in turn 
governed the production of materials which were 
almost exclusively in the hands of third parties. 


sur le plaidoyer conclue avec l’accuse n’equivalait 
pas a un des «cas les plus manifestes» exigeant 
l’arret des procedures, j’aurais neanmoins conclu a 
une violation des droits que Tart. 7 garantit a l’ac- 
cuse et j’aurais substitue une declaration de culpa- 
bilite relativement a 1’infraction moindre incluse 
qui avait fait l’objet des negotiations). 

II faut toujours se rappeler que 1’arret des proc^j 
dures est approprie uniquement «dans les cas le^ 
plus manifestes» lorsqu’il serait impossible de 
remedier au prejudice cause au droit de T accuse a 
une defense pleine et entiere ou lorsque la contE 
nuation de la poursuite causerait it l’integrite dtE 
systeme judiciaire un prejudice irreparable. 

CD 

(iv) Resume 

Lorsque, dans une procedure judiciaire, la vie, la 
liberte et la security de la personne sont affect6es et 
qu’il est prouve, selon la balance des probabilites, 
que 1’omission du ministere public de faire une 
divulgation suffisante a la defense a empeche 1’ac¬ 
cuse de presenter une defense pleine et entiere, on 
aura etabli une violation de l’art. 7. Dans ces cir- 
constances, la cour doit fagonner une reparation 
convenable et juste, conform6ment au par. 24(1). 
Bien que, dans le cas d’une telle violation, la repa¬ 
ration soit typiquement une ordonnance de divul¬ 
gation et un ajoumement, il peut y avoir des cas 
extremes ou le prejudice cause a la possibilite pour 
1’accuse de presenter une defense pleine et entiere 
ou a l’integrite du systeme judiciaire soit irrepara¬ 
ble. Dans ces «cas les plus manifestes», T arret des 
procedures sera approprie. 

C. Application aux faits 

La requete qui a incite le juge Thackray a pro- 
noncer 1’arret des procedures etait la cinquieme 
requete du genre depuis le moment ou le juge du 
proces avait 6te saisi de l’affaire. C’etait, toutefois, 
la deuxieme requete se rapportant de quelque 
fagon a la non-divulgation de renseignements par 
le ministere public. La premiere requete en arret 
des procedures fondee sur la non-divulgation, que 
le juge Thackray a rejetee dans ses motifs du 27 
novembre, se rapportait a des omissions de divul- 
guer aux termes de 1’ordonnance du juge en chef 
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Much of the delayed disclosure by the Crown of 
the complainants’ medical and therapeutic records, 
even after the order of Campbell A.C.J., seems to 
have been genuinely motivated by a desire to pro¬ 
tect the privacy interests of the complainants, and 
not to compromise the rights of the accused. Some 
of the non-disclosure was attributable to simple 
incompetence. Thackray J. concluded as much 
when he noted that there was no evidence to sug¬ 
gest any “grand design by the Crown to conceal 
evidence” (p. 105). Although, for reasons which 
appear below, I agree that the scope and nature of 
the disclosure order were unacceptably broad, I 
agree with the Court of Appeal that a more appro¬ 
priate route for the Crown to have taken would 
have been to apply for a variation of the original 
disclosure order, in which the Crown would have 
sought greater accommodation for the privacy 
interests of the individual complainants involved. 


Nonetheless, due in part to an undertaking by 
the Crown on November 28 to disclose to the 
defence its complete files on the case, there is no 
dispute that the order of Campbell A.C.J. had been 
fully complied with by the Crown at the time of 
the fifth application by the defence for a stay of 
proceedings. This fifth application was founded 
upon the non-disclosure of a full transcript of a 
witness interview which had previously only partly 
been disclosed to the defence, the non-disclosure 
of several diagrams produced by witnesses in the 
course of their preparations with the Crown, and 
the failure of Crown counsel to be able to assure 
the court on the third day of the trial that all rele¬ 
vant documents in Ms. Harvey’s computer files 
had been fully disclosed to the defence. Defence 
counsel exhorted the trial judge to consider, as 


adjoint Campbell, laquelle regissait a son tour la 
production de documents qui se trouvaient presque 
exclusivement en la possession de tiers. La divul¬ 
gation tardive par le ministere public des dossiers 
medicaux et des dossiers therapeutiques des plai- 
gnantes, meme apres l’ordonnance du juge en chef 
adjoint Campbell, semble en grande partie avoir 
6te sincbrement motivee par le desir d’assurer la 
protection du droit a la vie privee des plaignantes 
et non pas de compromettre les droits de T accuse. 
La non-divulgation fut attribuable a l’incompe- 
tence jusqu’h un certain point. Le juge Thackray 
en a conclu ainsi lorsqu’il a constate que rien dans 
la preuve ne laissait supposer un [TRADUCTION] 
«grand projet du ministere public en vue de dissi- 
muler des elements de preuve» (p. 105). Meme si, 
pour les raisons exposees ci-dessous, j’estime que 
la portee et la nature de l’ordonnance de divulga¬ 
tion etaient d’une etendue inacceptable, je suis 
d’accord avec la Cour d’appel qu’il aurait ete plus 
approprie pour le ministere public de presenter une 
requete en modification de 1’ordonnance initiale de 
divulgation, au moyen de laquelle le ministere 
public aurait pu rechercher un meilleur cquilibrc 
pour assurer la protection des droits a la vie privee 
des plaignantes. 

Neanmoins, en raison en partie d’un engage¬ 
ment pris par le ministere public le 28 novembre 
de divulguer a la defense tous ses dossiers sur T af¬ 
faire, il n’est pas conteste que le ministere public 
se soit conform^ integralement a l’ordonnance du 
juge en chef adjoint Campbell a Fepoque de la pre¬ 
sentation par la defense de la cinquieme demande 
d’arret des procedures. Cette cinquieme demande 
6tait fondee sur la non-divulgation de la transcrip¬ 
tion complete d’un entretien avec un temoin qui 
avait deja ete divulguee a la defense en partie seu- 
lement, sur la non-divulgation de plusieurs dia- 
grammes executes par des temoins au cours de la 
preparation du proces par le ministere public et sur 
le fait que le substitut du procureur general ne pou- 
vait pas, le troisieme jour du proces, garantir a la 
cour que tous les documents pertinents figurant 
dans les fichiers informatiques de M e Harvey 
avaient ete divulgues integralement a la defense. 
L’avocat de la defense a exhorte le juge du proces 
a prendre egalement en consideration les diffi- 
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well, the previous disclosure difficulties encoun¬ 
tered by the defence. 


In granting the stay of proceedings on December 
7, Thackray J. concluded that the Crown’s previ¬ 
ous uncooperativeness in response to Campbell 
A.CJ.’s disclosure order had created an “aura” 
which ultimately pervaded and destroyed the case. 
In the November 27 ruling refusing the fourth 
application for a stay, however, Thackray J. had 
ruled that although the Crown’s excuses for non¬ 
disclosure were “limp” and indicative of incompe¬ 
tence, there was no evidence to suggest any “grand 
design by the Crown to conceal evidence” (p. 105). 
Given that the order of Campbell A.C,J. had been 
fully complied with by the time of the fifth appli¬ 
cation for a stay, it is unclear what changed the 
trial judge’s mind about the Crown’s conduct in 
relation to that non-disclosure. Rather, it would 
appear that Thackray J. attached greatest signifi¬ 
cance to the fact that, notwithstanding that the trial 
had now begun, Crown counsel could still not pro¬ 
vide the court with an assurance that all relevant 
information had been disclosed. This may have 
been the straw that broke the proverbial camel’s 
back. 


The frustration of the trial judge, forced on sev¬ 
eral occasions to intervene in order to further the. 
disclosure process, is certainly understandable. As 
I have already noted, the Crown’s failure to com¬ 
ply fully with the disclosure order of Campbell 
A.C.J. must not be regarded lightly. At the same 
time, however, we must place the considerable dis¬ 
closure difficulties Within their proper context. The 
considerable disclosure difficulties related almost 
entirely to the following: (1) materials which were 
not in the Crown’s possession at the time of the 
making of the original disclosure order and which 
consequently, for reasons that I shall discuss 
below, the Crown is not under any obligation to 


cultes que la defense avait rencontrees anterieure- 
ment concernant la divulgation d’el6ments de 
preuve. 

En ordonnant 1’arret des procedures le 7 decem- 
bre, le juge Thackray a conclu que le peu de coo¬ 
peration dont le ministere public avait fait preuve a 
la suite de l’ordonnance de divulgation du juge en 
chef adjoint Campbell avait cree un «climat» qbi> 
avait imprdgne l’affaire et l’avait finalemei^ 
rninbe. Dans la decision du 27 novembre qui reje- 
tait la quatrieme demande d’arret des procedures^ 
le juge Thackray avait pourtant statue que, bieuj 
que les excuses du ministere public au sujet de 1^ 
non-divulgation fussent «faibles» et indicative® 
d’incompetence, rien dans la preuve ne laissa§> 
supposer un «grand projet du ministere public en 
vue de dissimuler des elements de preuve» 
(p. 105). Comme l’ordonnance du juge en chef 
adjoint Campbell avait ete respectee integralement 
h. I’epoque de la presentation de la cinquieme 
demande d’arret des procedures, on ne voit pas 
clairement ce qui a amene le juge du proces a 
changer d’opinion au sujet de la conduite du 
ministere public en rapport avec cette non¬ 
divulgation. II semblerait plutot que le juge 
Thackray ait attachd une tres grande importance au 
fait que, rnalgre que le proces fut deja commence, 
le substitut du procureur general ne pouvait pas 
encore fournir a la cour 1’assurance que tous les 
renseignements pertinents avaient dte divulgues. 
C’est peut-etre la proverbiale goutte d’eau qui a 
fait deborder le vase. 

La frustration du juge du proces est certaine- 
ment comprehensible, car il a ete oblige d’interve- 
nir it plusieurs reprises afin de faciliter la divulga¬ 
tion. Ainsi que je l’ai deja mentionn6, l’omission 
par le ministere public de se conformer intcgrale- 
ment a l’ordonnance de divulgation du juge en 
chef adjoint Campbell ne doit pas etre prise it la 
legere. En meme temps, cependant, nous devons 
replacer dans leur contexte les enormes difficulty 
soulevees par la divulgation. Elies se rapportaient 
presque entierement aux Elements suivants: (1) des 
documents qui n’etaient pas en la possession du 
ministere public au moment ou a etc rendue l’or- 
donnance initiale de divulgation et que, par conse- 
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produce; and (2) work product which, provided 
that it contains no material inconsistencies or addi¬ 
tional facts not already disclosed to the defence, 
the Crown would also not ordinarily be obliged to 
disclose, were it not for the undertaking which it 
gave to the defence the weekend before the begin¬ 
ning of the trial. This was not a case where the 
Crown failed, for whatever reason, to disclose the 
fruits of an investigation undertaken by agents of 
the state. Much confusion was attributable to the 
fact that the law regarding the disclosure of third 
parties’ private records was highly uncertain, and 
nobody was quite sure what to do. 


In agreeing on November 28 to hand over its 
complete fdes in the case, the Crown may unwit¬ 
tingly have promised more than it could realisti¬ 
cally deliver in such a short time, given the lack of 
computer literacy of one of the Crown counsel, the 
complexities involved in the preparation of the 
case, and the fact that the prosecution was being 
run from two different cities. These are, as the trial 
judge noted, “limp” excuses. Nonetheless, 
although the Crown, as an officer of the court, 
must always strive to fulfil its undertakings, the 
fact that the imperfect compliance which ulti¬ 
mately triggered the granting of the stay was with 
respect to a voluntary undertaking by the Crown 
rather than with respect to an order of the trial 
judge or a clear legal obligation is a factor that 
should not be ignored. 


Finally, although the non-disclosure of the dia¬ 
grams prepared by the witnesses, as well as certain 
of Ms. Harvey’s computer files, apparently contra¬ 
vened the Crown’s good faith undertaking to the 
defence, it was unclear whether any of this infor¬ 
mation contained materially different versions of 
that which had already been disclosed to the 
defence. In fact, while Mr. Jones did concede that 
he could not assure the court that full disclosure 
had been made in conformity with the Crown’s 
undertaking, he resolutely took the position, after 


quent, pour des raisons que j’examinerai ci-des- 
sous, le ministere public n’etait pas tenu de 
produire; et (2) le produit du travail que, sous 
reserve de contradictions importantes ou de faits 
supplementaires qui n’avaient pas deja ete divul- 
gues a la defense, le ministere public n’aurait pas 
ordinairement ete tenu de divulguer n’eut ete 1’en¬ 
gagement pris envers la defense au cours de la fin 
de semaine precedant le debut du proces. Ce n’est 
pas un cas ou le ministere public a omis, pour 
quelque raison que ce soit, de divulguer les resul- 
tats d’une enquete entreprise par des representants 
de l’Etat. La confusion est attribuable en bonne 
partie au fait que le droit rdgissant la divulgation 
des dossiers prives entre les mains de tiers etait 
grandement incertain et que personne n’etait vrai- 
ment sur de ce qu’il fallait faire. 

En convenant, le 28 novembre, de remettre tous 
ses dossiers sur cette affaire, le ministere public a 
peut-etre involontairement promis plus qu’il ne 
pouvait livrer en realite dans un si court laps de 
temps, etant donne le manque de connaissances en 
informatique de l’un des substituts du procureur 
general, les difficultes liees a la preparation de l’af- 
faire et le fait que la poursuite etait menee a partir 
de deux villes differentes. Ce sont la de «faibles» 
excuses, comme l’a signale le juge du proces. 
Neanmoins, bien que le ministere public, en tant 
qu’officier de justice, doive toujours s’efforcer de 
remplir ses engagements, il ne faut pas negliger le 
fait que la divulgation partielle qui, en dernier res- 
sort, a provoque 1’arret des procedures concemait 
un engagement pris volontairement par le minis¬ 
tere public plutot qu’une ordonnance du juge du 
proces ou une obligation legale evidente. 

En dernier lieu, meme si la non-divulgation des 89 
diagrammes executes par les temoins et de certains 
fichiers informatiques de M e Harvey contrevenait 
apparemment a l’engagement pris de bonne foi 
envers la defense par le ministere public, il n’est 
pas clair qu’une partie quelconque de ces rensei- 
gnements contenait des versions substantiellement 
differentes de celles qui avaient deja ete divulguees 
a la defense. De fait, bien que M e Jones ait effecti- 
vement reconnu qu’il ne pouvait garantir a la cour 
que tous les details de la preuve avaient ete divul- 
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having reviewed some of the impugned docu¬ 
ments, that none of the undisclosed records were 
material. Nor, for that matter, was there any evi¬ 
dence of improper motive on the part of the 
Crown. I hasten to add that a finding that the non¬ 
disclosures were material might have supported an 
inference that the Crown was actively hiding infor¬ 
mation that was material to the defence. In the 
instant case, however, absent any inquiry into the 
materiality of the non-disclosures, the most that 
can be .said is that the non-disclosures arose as a 
result of inadvertence or lack of communication on 
the part of the two Crown counsel, or because 
Crown counsel undertook to bite off more volun¬ 
tary disclosure than it could chew. There is no 
proof, moreover, that any delays were attributable 
to Crown non-disclosure. If indeed there were such 
delays, then it is relevant to note that, since the 
accused was not incarcerated pending trial, these 
delays would not have prolonged the duration of 
the accused’s imprisonment. 


Bearing these factors in mind, I would make the 
following conclusions. First, although the Crown’s 
conduct was shoddy and inappropriate, the non¬ 
disclosure cannot be said to have violated the 
accused’s right to full answer and defence. Con¬ 
trary to the impression held by the trial judge, a 
review of the transcripts reveals that the Crown did 
not at any time concede either materiality or 
prejudice to the defence. The most the Crown 
admitted was that defence counsel might be at a 
disadvantage because it had only had a short time 
during which to review the most recently disclosed 
documents. At its highest, moreover, the prejudice 
actually identified by the trial judge was that the 
non-disclosed diagrams were relevant in that they 
might have affected the preparation of the cross- 
examination of one of the witnesses. Cross-exami¬ 
nation of that witness had not yet even begun. 
Although I am sympathetic to the difficulties of 
preparing an effective cross-examination, I cannot 
agree that an accused’s right to full answer and 


gues conformement a 1’engagement pris par le 
ministere public, il a affirme resolument, apres 
examen de certains des documents en question, 
qu’aucun des dossiers non divulgues n’etait sub- 
stantiel. D’ailleurs, il n’y avait non plus aucune 
preuve de l’existence d’un mobile illegitime de la 
part du ministere public. Je me hate d’ajouter que 
si les renseignements non divulgues avaient ete 
trouves substantiels, on aurait peut-etre pu eg" 
deduire que le ministere public s’etait employe a 
dissimuler des renseignements importants pour la 
defense. En l’espece, cependant, en Tabsence d£> 
toute enquete sur le caractere substantiel des reiG 
seignements non divulgues, tout ce qu’on peut dirffj 
c’est que la non-divulgation est le resultat d’une 
inadvertance ou d’un manque de communicatiog> 
de la part des deux substituts du ministere public 
ou est survenue parce que ces demiers se sont 
engages au dela de leurs possibility. Rien ne 
prouve non plus que quelque delai que ce soit soit 
attribuable a la non-divulgation des renseigne¬ 
ments par le ministere public. Si vraiment de tels 
delais se sont produits, il convient de noter que, 
puisque 1’accuse n’etait pas incarcere en attendant 
le proces, ces delais n’auraient pas prolonge la 
duree de l’emprisonnement de l’accuse. 

Compte tenu de ces facteurs, j’en viens aux con¬ 
clusions suivantes. Premierement, bien que la con- 
duite du ministere public ait ete inappropriee et 
inopportune, on ne peut dire que la non-divulga¬ 
tion a constitue une violation du droit de l’accuse a 
une defense pleine et entiere. Contrairement a 
l’impression ressentie par le juge du proces, il res- 
sort de l’examen du dossier que le rninistdre public 
n’a a aucun moment concede soit le caractere sub¬ 
stantiel des renseignements soit l’existence d’un 
prejudice pour la defense. Tout ce que le ministere 
public a admis, c’est que l’avocat de la defense 
pouvait etre dans une position desavantageuse 
parce qu’il n’avait dispose que d'un court laps de 
temps pour examiner les tout derniers documents 
divulgues. Porte il son plus haut degre, en outre, le 
prejudice effectivement identifie par le juge du 
proces a trait il ce que les diagrammes non divul¬ 
gues etaient pertinents du fait qu’ils auraient pu 
influer sur la preparation du contre-interrogatoire 
de l’un des temoins. Le contre-interrogatoire de ce 
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defence has probably been infringed merely 
because of the possibility that a cross-examination 
of a witness, which has not yet begun, may have to 
be reformulated. Without any inquiry into the 
materiality of the non-disclosed information, it 
was, therefore, impossible for the trial judge to 
conclude that the non-disclosure had, on the bal¬ 
ance of probabilities, prejudiced the accused’s 
ability to make full answer and defence. 


Second, it must be recalled that the whole issue 
of disclosure in this case arose out of Campbell 
A.C.J.’s order requiring that the Crown “disclose” 
records in the hands of third parties and that the 
complainants authorize production of such records. 
This order was issued without any form of inquiry 
into their relevance, let alone a balancing of the 
privacy rights of the complainants and the 
accused’s right to a fair trial. We all agree that this 
order was wrong. Although the error was com¬ 
pounded by the Crown’s inept and ineffective 
efforts to have this order reviewed and modified, it 
is clear, at the end of the day, that the Crown was 
right in ttying to protect the interests of justice. 
The fact that it did so in such a clumsy way should 
not result in a stay of proceedings, particularly so 
when no prejudice was demonstrated to the fair¬ 
ness of the accused’s trial or to his ability to make 
full answer and defence. Thus, even if I had found 
a violation of s. 7, this cannot be said to be one of 
the “clearest of cases” which would mandate a stay 
of proceedings. 


To summarize, I am satisfied that the evidence 
in the present case did not support the finding of a 
violation under s. 7 of the Charter and, moreover, 
it did not reasonably support Thackray J.’s view 
that the only appropriate course of action under the 


temoin n’avait meme pas encore debute. Bien que 
je sois consciente des difficultes lices a la prepara¬ 
tion d’un contre-interrogatoire efficace, je ne suis 
pas d’accord que le droit de Taccuse a une defense 
pleine et entiere a pro bablement 6t e viole simple- 
inent a cause de la possibilite que le contre-interro¬ 
gatoire d’un temoin, qui n’avait pas encore debute, 
doive peut-etre etre reformule. En l’absence d’en- 
quete sur le caractere substantiel des renseigne- 
ments non divulgues, il etait done impossible au 
juge du proces de conclure que la non-divulgation 
avait, selon la balance des probability, nui a la 
possibilite pour l’accusd de prdsenter une defense 
pleine et entiere. 

Deuxiemement, il faut se rappeler que toute la 
question de la divulgation en l’espece decoule de 
l’ordonnance du juge en chef adjoint Campbell qui 
enjoignait au ministere public de «divulguer» des 
dossiers se trouvant en la possession de tiers et aux 
plaignantes d’autoriser la production de ces dos¬ 
siers. Cette ordonnance a ete rendue sans aucun 
examen de la pertinence de ces dossiers, ni aucune 
ponderation des droits a la vie privee des plai¬ 
gnantes et du droit de 1’accuse a un proces equi¬ 
table. Nous sommes tous d’accord pour dire que 
cette ordonnance etait erronee. Bien que l’erreur 
ait ete aggravee par les efforts inappropries et inef- 
ficaces que le ministere public a deployes pour 
faire reviser et modifier l’ordonnance en question, 
il demeure, en fin de compte, que le ministere 
public a eu raison de tenter de proteger l’interet de 
la justice. Meme s’il l’a fait d’une fayon tres mal- 
adroite, cela ne devrait pas donner lieu a un arret 
des procedures, tout particulierement lorsque Ton 
n’a pas prouve d’atteinte k 1’equity du proces de 
1’accuse ou a la possibility pour lui de presenter 
une defense pleine et entiere. En consequence, 
meme si j’avais conclu a une violation de l’art. 7, 
on ne peut dire qu’il s’agit en l’espece de 1’un des 
«cas les plus manifestes» qui justifierait un arret 
des procedures. 

En resume, je suis convaincue que la preuve 
presentee en l’espece ne permettait pas de conclure 
a la violation de l’art. 7 de la Charte et, de plus, 
qu’elle ne pouvait raisonnablement etayer l’opi- 
nion du juge Thackray, selon laquelle la seule 
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circumstances was to stay the proceedings against 
the accused. 

II. Prod uction of Private Records 
A. Judgment of the Court of Appeal 

On May 16, 1994, the Court of Appeal released 
additional reasons in O’Connor (No. 2), supra. In 
those reasons, it set out guidelines governing 
applications for production of medical records of 
potential witnesses, which are not in the possession 
of the Crown. It recommended a two-stage proce¬ 
dure (at p. 261): 

At the first stage, the applicant must show that the infor¬ 
mation contained in the medical records is likely to be 
relevant either to an issue in the proceeding or to the 
competence of the witness to testify. If the applicant 
meets this test, then the documents meeting that descrip¬ 
tion must be disclosed to the court. 

The second stage involves the court reviewing the 
documents to determine which of them are material to 
the defence, in the sense that, without them, the 
accused’s ability to make full answer and defence would 
be adversely affected. If the court is satisfied that any of 
the documents fall into this category, then they should 
be disclosed to the parties, subject to such conditions as 
the court deems fit. 

The court noted that it would often only be possi¬ 
ble to make the ultimate determination as to rele¬ 
vance and materiality at the point in the trial when 
the issue to which the information is said to be rel¬ 
evant or material is addressed. 

The court then held that while a liberal interpre¬ 
tation of the word “relevant” is to be encouraged, 
due regard must also be had for other legitimate 
legal and societal interests, notably the privacy 
interests of complainants in sexual assault cases 
and the danger that the evidence will be unproba- 
tive and misleading. As such, consideration should 
be had for this Court’s remarks in R. v. Seaboyer, 
[1991] 2 S.C.R. 577, as well as for the factors set 
out in s. 276(3) of the Criminal Code. 


decision appropriee dans les circonstances etait 
1’ arret des procedures intentees contre 1’accuse. 

II. La production de dossiers pr i ves 

A. L’arret de la Cour d’appel 

Le 16 mai 1994, la Cour d’appel a donne des 
motifs supplementaires dans O’Connor (n° 2), pre-_ 
cit6. Dans ces motifs, elle a propose des ligne^ 
directrices regissant les requetes pour productions 
des dossiers medicaux de temoins eventuels, dos-r- 
siers non en la possession du ministere public. Elle 
a recommande une procedure en deux etapes (a la^ 
p. 261): (3 

[TRADUCTION] A la premiere etape, le requerant doit 
prouver que les renseignements contenus dans les dos's 
siers medicaux sont susceptibles de se rapporter a une 
question en litige ou a la capacite du temoin de deposer. 
Si le requerant satisfait a ce critere, les documents 
repondant a cette description doivent etre divulgues au 
tribunal. 

La deuxieme etape conceme l’examen des documents 
par le tribunal pour determiner lesquels d’entre eux sont 
essentiels a la defense, en ce sens que, sans eux, la pos- 
sibilite pour 1’accuse de presenter une defense pleine et 
entiere serait amoindrie. Si le tribunal est convaincu que 
certains des documents entrent dans cette categorie, ils 
doivent alors etre divulgues aux parties, aux conditions 
qu’il juge convenables. 

La cour a signale qu’il ne sera souvent possible de 
determiner de fag on definitive si les documents 
sont pertinents ou substantiels qu’a ce stade du 
proces ou sera abordee la question a laquelle les 
renseignements se rapporteraient ou seraient essen¬ 
tiels. 

La cour a ensuite conclu que, bien qu’il faille 
favoriser une interpretation liberate du mot «perti- 
nent», il convient egalement de tenir cornpte des 
autres interets legaux et societaux legitimes, 
notamment le droit a la vie privee des plaignantes 
dans des causes degression sexuelle, et du danger 
que ces elements de preuve n’aient aucune valeur 
probante et soient susceptibles d’induire en erreur. 
A cette enseigne, les remarques formulees par 
notre Cour dans R. c. Seaboyer, [1991] 2 R.C.S. 
577, ainsi que les facteurs prevus au par. 276(3) du 
Code criminel ne sauraient etre ignores. 
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The Court of Appeal then reviewed grounds for 
disclosure which, in its view, would not meet the 
test for relevance. It would be insufficient, for 
instance, to invoke credibility “at large”. A simple 
submission that the records may relate to “recent 
complaint” would be equally inadequate. So, too, 
would be a claim that the defence hopes to find 
lack of corroboration or the existence of a prior 
inconsistent statement, since this would amount to 
a fishing expedition into a person’s private 
records. Equally insufficient would be an assertion 
of relevance based on the mere fact that a witness 
has received counselling or psychiatric assistance 
as a consequence of an alleged sexual assault. The 
fact of having received such counselling could not, 
moreover, justify a conclusion that the witness’s 
evidence may be unreliable. 


The Court of Appeal then turned to a considera¬ 
tion of appropriate procedures to guide the parties 
on an application for pre-trial production of medi¬ 
cal records held by third parties. It made the fol¬ 
lowing points (at pp. 267-68): 

— the application for disclosure should ideally be 
supported by affidavits; 

— notice should be given to Crown counsel, to 
the third party in possession, and to the com¬ 
plainant or other witness with a privacy inter¬ 
est in the records; 

— the application should be heard by the trial 
judge whenever possible; 

— at the hearing, persons with an interest in the 
records are entitled to present argument relat¬ 
ing to issues of privacy and privilege, and to 
give evidence with respect to the relevance and 
materiality of the records in question; 

— the judge will review the records to determine 
materiality, a procedure which may be done in 
camera or under a publication ban where the 
materials involved are of a sensitive nature; 


La Cour d’appel a ensuite examin6 les motifs de 95 
divulgation qui, a son avis, ne satisferaient pas au 
critere de la pertinence. II ne suffirait pas, par 
exemple, d’invoquer la credibility «en general®. La 
simple allegation que les dossiers peuvent se rap- 
porter k une «plainte recente» serait egalement 
insuffisante. Ainsi en serait-il de la pretention 
selon laquelle la defense espere trouver une 
absence de corroboration ou une declaration ante- 
rieure contradictoire, puisque cela equivaudrait a 
se livrer a une partie de peche dans les dossiers 
personnels d’une personne. Serait tout aussi insuf¬ 
fisante 1’affirmation de pertinence qui se fonderait 
sur le simple fait qu’un temoin a reyu des soins 
socio-psychologiques ou psychiatriques a la suite 
d’une presumee agression sexuelle. Le fait que le 
temoin ait regu de tels soins ne pourrait pas non 
plus justifier de conclure que son temoignage peut 
etre sujet a caution. 

La Cour d’appel est ensuite passee a 1’etude des 96 
procedures appropriees pour guider les parties lors 
d’une requete en production, prealablement au pro- 
cfes, de dossiers medicaux en la possession de tiers. 

Elle a enonce ce qui suit (aux pp. 267 et 268): 

— la requete en divulgation devrait idealement 
etre accompagnee d’affidavits; 

— le substitut du procureur general devrait donner 
un avis au tiers en possession des dossiers et au 
plaignant ou autre temoin ayant un interet dans 
la protection du caractere prive des dossiers; 

— lorsque possible, la requete devrait etre enten- 
due par le juge du proces; 

— lors de 1’audition, les personnes ayant un inte¬ 
ret dans les dossiers ont le droit d’etre enten- 
dues sur les questions de privilege et de protec¬ 
tion de la vie privee et de temoigner 
relativement a la pertinence et au caractere 
substantiels des dossiers en question; 

— le juge examinera les dossiers pour determiner 
s’ils sont substantiels, procedure qui peut se 
derouler a huis clos ou sous l’effet d’une inter¬ 
diction de publication si les documents con- 
cemes sont de nature delicate; 
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— if the threshold test is not met, the records shall 
be sealed and retained in the file in the event 
they need to be reviewed later; 

— any party to the original application may apply 
for a variation of the disclosure or non-disclo¬ 
sure order on proper grounds, and further 
application may be made if new evidence 
arises subsequently. 

The court declined to discuss the issue of privilege, 
both because full disclosure was made in this case, 
and because no basis in relevance or materiality 
was established for the production of the records. 


B. Analysis of Production Guidelines 


Determining the nature and extent of production 
to the defence of a complainant’s medical and ther¬ 
apeutic records, as well as any other documents in 
which the complainant holds a reasonable expecta¬ 
tion of privacy, is a difficult and potentially value¬ 
laden exercise. I commend the initiative taken by 
the Court of Appeal in setting down its thoughtful 
approach to the issue. It can be seen that I approve 
of and adopt many of their observations and sug¬ 
gestions in the forthcoming pages. 


As a preliminary matter, it should be noted that 
the issue before us relates to the production of pri¬ 
vate records held by third parties. We are not con¬ 
cerned here with the extent of the Crown’s obliga¬ 
tion to disclose private records in its possession, or 
with the question whether privacy and equality 
interests may militate against such disclosure by 
the Crown. Although my colleagues Lamer C.J. 
and Sopinka J. deal with these questions at great 
length in their reasons, I prefer not to pronounce 
on these issues as they do not arise in this appeal 
and were not argued before us. Any comment on 
these questions would be strictly obiter. 


— si le test preliminaire n’est pas rencontre, les 
dossiers doivent etre mis sous scelles et con¬ 
sents au cas ou ils devraient etre examines 
plus tard; 

— toute personne partie k la requete initiale peut 
demander une modification de l’ordonnance de 
divulgation ou de non-divulgation pour des 
motifs appropries, et une requite subsequente 
peut etre presentee si de nouveaux dlements 
preuve sont decouverts ulterieurement. 

La cour a refuse de discuter de la question de privi¬ 
lege, tant parce qu’il y avait eu divulgation comt 
plbte en l’espece que parce qu’on n’a aucunemeig 
etabli la pertinence ou le caractere essentiel de la, 
production des dossiers. 

B. Les lignes directrices en mature de production: 
analyse 

C’est un exercice difficile, qui peut mettre en jeu 
certaines valeurs, que de definir la nature et la por- 
tee de la divulgation a la defense de dossiers rnedi- 
caux et therapeutiqnes d’une plaignante (le femi- 
nin emporte le masculin), ainsi que de tous autres 
documents pour lesquels il existe une attente rai- 
sonnable qu’ils doivent etre proteges en raison de 
leur caractere prive. L’initiative de la Cour d’appel 
d’aborder la question d’une maniere aussi appro- 
fondie merite d’etre soulignee. On verra que j’ap- 
prouve et adopte bon nombre de ses observations 
et suggestions dans les pages qui suivent. 

A titre preliminaire, il y a lieu de noter que la 
question soumise touche la production de dossiers 
prives detenus par des tiers. Il ne s’agit pas en l’es- 
pece d’examiner I’etendue de l’obligation du 
ministere public en matifere de divulgation de dos¬ 
siers prives en sa possession, ni de determiner si 
les droits a l’egalitd et a la protection de la vie pri- 
vee peuvent militer contre une telle divulgation. 
Bien que mes collegues le juge en chef Lamer et le 
juge Sopinka examinent ces questions en profon- 
deur, il n’y a pas lieu d’en traiter ici parce qu’elles 
ne sont pas soulevees dans le cadre du present 
pourvoi et qu’elles n’ont pas ete plaidees devant 
nous. Tout commentaire a ce sujet serait stricte- 
ment obiter. 
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The question of production of private records 
not in the possession of the Crown arises in a wide 
variety of contexts. Although many of these con¬ 
texts involve medical and therapeutic records of 
complainants to sexual assault, it will become 
apparent that the principles and guidelines outlined 
herein are equally applicable to any record, in the 
hands of a third party, in which a reasonable 
expectation of privacy lies. Although the determi¬ 
nation of when a reasonable expectation of privacy 
actually exists in a particular record (and, if so, to 
what extent it exists) is inherently fact- and con¬ 
text-sensitive, this may include records that are 
medical or therapeutic in nature, school records, 
private diaries, and activity logs prepared by social 
workers, to name just a few. For the sake of conve¬ 
nience, information that is generically of this 
nature shall hereafter be referred to as “private 
records held by third parties”. 


(i) Basic Principles Governing Disclosure and 

Production 

The basic principles governing disclosure were 
most recently summarized by this Court in R. v. 
Chaplin, [1995] 1 S.C.R. 727. It is now clearly 
established that the Crown is under a general duty 
to disclose all information, whether inculpatory or 
exculpatory, except evidence that is beyond the 
control of the prosecution, clearly irrelevant, privi¬ 
leged or subject to a right of privacy. However, 
where the Crown disputes the existence of the 
information sought by the defence, then the 
defence must first establish a basis which could 
enable the presiding judge to conclude that there is 
in existence further material which may be useful 
to the accused in making full answer and defence: 
Chaplin, supra, at pp. 743-45. 


Though the obligation on the Crown to disclose 
has found renewed vigour since the advent of the 
Charter, in particular s. 7, this obligation is not 
contingent upon there first being established any 


La question de la production des dossiers prives 
qui ne sont pas en la possession du ministere 
public se pose dans divers contextes. Bien qu’il 
s’agisse souvent de dossiers medicaux et therapeu- 
tiques de plaignantes victimes degression 
sexuelle, il deviendra evident que les principes et 
les lignes directrices enonces dans les presents 
motifs s’appliquent egalement a tout dossier, en la 
possession d’un tiers, qui devrait normalement etre 
protege en raison de son caractere prive. Bien que 
la determination, a l’egard d’un dossier particulier, 
de l’existence d’une telle expectative raisonnable 
(et, dans T affirmative, dans quelle mesure elle 
existe) soit tributaire des faits et du contexte, il 
peut s’agir de dossiers de nature medicale ou thera- 
peutique, de dossiers scolaires, de journaux 
in times et de carnets d’activitds rddiges par des tra- 
vailleurs sociaux, pour n’en nommer que quelques- 
uns. Par souci de commodity, les renseignements 
qui sont generalement de cette nature seront 
designes ci-apres par l’expression «dossiers prives 
en la possession de tiers». 

(i) Les principes fondamentaux regissant la 

divulgation et la production 

Les principes fondamentaux regissant la divul- 100 
gation ont ete resumes tout rdcemment par notre 
Cour dans 1’arret R. c. Chaplin, [1995] 1 R.C.S. 

727. Il est maintenant clairement dtabli que le 
ministere public a T obligation generate de divul- 
guer tous les renseignements, qu’ils soient de 
nature inculpatoire ou exculpatoire, sauf les ele¬ 
ments de preuve hors du controle de la poursuite, 
manifestement non pertinents, privilegies ou assu- 
jettis a un droit a la protection de la vie privee. 
Toutefois, lorsque le ministere public conteste 
1’existence des renseignements demandes par la 
defense, cette derniere doit d’abord etablir une 
base de nature a permettre au juge du proces de 
conclure qu’il existe d’autres documents qui peu- 
vent etre necessaries a 1’accuse pour presenter une 
defense pleine et entiere: Chaplin, precite, aux pp. 

743 a 745. 

Bien que l’obligation de divulguer qui incombe 101 
au ministere public ait connu un regain de vigueur 
depuis 1’adoption de la Charte, en particulier Tart. 

7, cette obligation n’est pas subordonnee a la 
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violation of the Charter. Rather, full and fair dis¬ 
closure is a fundamental aspect of the Crown’s 
duty to serve the Court as a faithful public agent, 
entrusted not with winning or losing trials but 
rather with seeing that justice is served: 
Stinchcomhe , supra, at p. 333. For this reason, as I 
have already mentioned, although a disclosure 
order can be a constitutional remedy, the obliga¬ 
tion on the Crown to disclose all information in its 
possession that is not clearly irrelevant, privileged 
or subject to a right of privacy undoubtedly has 
force independent of any violation of the accused’s 
s. 7 rights. Because of the Crown’s unique obliga¬ 
tions, both to the court and to the public, it, alone, 
owes a duty to disclose to the defence. This duty 
does not extend to third parties. Similarly, the obli¬ 
gation upon the Crown to disclose all relevant 
material does not extend to records which are not 
within its possession or control. See, also, R. v. 
Gingras (1992), 71 C.C.C. (3d) 53 (Alta. C.A.). 


Given that there is no duty on third parties to 
disclose, it has been suggested that s. 698 of the 
Code provides the basis upon which a court may 
order production of third parties’ private records. 
In particular, ss. 698 and 700 authorize the issu¬ 
ance of a subpoena ad testificandum or a subpoena 
duces tecum to any person that is likely to give 
material evidence. With respect, however, I believe' 
that this argument rests on a misunderstanding of 
the nature of the subpoena powers in s. 698. 


Although a subpoena duces tecum requires that 
a witness who is the object of the subpoena bring 
the requested documents into court, the subpoena 
does not automatically call for an order requiring 
the documents to be produced to the court for 
inspection, let alone to the defence. Production 


preuve prealable de l’existence d’une violation de 
la Charte. La divulgation integrale et equitable des 
details de la preuve est plutot un aspect fondamen- 
tal de l’obligation du ministere public d’etre au 
service du tribunal en tant qu’officier public de 
bonne foi, dont le role exclut toute notion de 
gagner ou de perdre un procfes, et consiste plutot a 
s’assurer que justice soit rendue: Stinchcombe, pre¬ 
cite, a la p. 333. Pour cette raison, comme je l’qij 
deja mentionne, bien qu’une ordonnance de divult) 
gation puisse constituer une reparation constilu- 
tionnelle, 1’obligation qui incombe au ministere 
public de divulguer tous les renseignements en sarj 
possession, qui ne sont pas manifestement san^ 
pertinence, privileges ou assujettis au droit a Yf 
protection de la vie privee, s’impose sans aucuw> 
doute independamment de toute violation des 
droits que Part. 7 garantit a P accuse. A cause des 
obligations uniques du ministere public, tant 
envers le tribunal qu’envers le public, il a seul 
1’obligation de divulguer les elements de preuve a 
la defense. Cette obligation ne s’etend pas aux 
tiers. De la meme fa^on, 1’obligation imposee au 
ministbre public de divulguer tous les documents 
pertinents ne s’etend pas aux dossiers qui ne sont 
pas en sa possession ou sous son controle. Voir 
egalement R. c. Gingras (1992), 71 C.C.C. (3d) 53 
(C.A. Alb.). 

fitant donne qu’aucune obligation de divulguer 
n’incombe aux tiers, on a suggere que Part. 698 du 
Code autorise le tribunal a ordonner la production 
de dossiers prives detenus par des tiers. En particu- 
lier, les art. 698 et 700 autorisent la delivrance 
d’un subpoena ad testificandum ou d’un subpoena 
duces tecum a toute personne susceptible de four- 
nir quelque preuve substantielle. En toute defe¬ 
rence, toutefois, je crois que cet argument repose 
sur une comprehension erronee de la nature des 
pouvoirs en tnatiere d’assignation prevus a 
Part. 698. 

Bien qu’un subpoena duces tecum exige que le 
lemoin qui fait l’objet de P assignation apporte au 
tribunal les documents requis, il n’ordonne pas 
automatiquement la production de ces documents 
aux fins d’exainen par la cour et, encore rnoins, 
que ces documents soient divulgues a la defense. 
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will only be ordered if the documents are likely to 
be relevant and if production is appropriate, having 
regard to all of the relevant considerations. In exer¬ 
cising its discretion to order production, the court 
must, of course, have regard to the Charter rights 
of the accused and the other interests at stake, 
including any claims of privilege or a right to pri¬ 
vacy which the subject or guardian of the records 
might successfully assert in respect of those docu¬ 
ments. 


One of the Charter values to be weighed is the 
“right” to disclosure, which is in reality an adjunct 
of the s. 7 right to make full answer and defence. 
Though the right to full answer and defence is gen¬ 
erally asserted in the context of material non-dis¬ 
closure by the Crown , we must recall that a purpo¬ 
sive approach to the Charter requires that due 
consideration also be given to the effect of the 
exercise of discretion on an individual’s rights. In 
particular, an effects-oriented approach to s. 7 dic¬ 
tates that when an accused is unable to make full 
answer and defence to the charges brought against 
him as a result of his inability to obtain informa¬ 
tion that is material to his defence, it is of little 
concern whether that information is in the hands of 
the state or in the hands of a third party. The effect 
is still potentially to deprive an individual of his 
liberty while denying him the ability to make full 
answer and defence. 


An order for production of private records held 
by third parties does not arise as a remedy under s. 
24(1) of the Charter since, at the moment of the 
request for production, the accused’s rights under 
the Charter have not been violated. Nonetheless, 
when deciding whether to order production of pri¬ 
vate records, the court must exercise its discretion 
in a manner that is respectful of Charter values: 
Dagenais, supra, at p. 875. In particular, the 
nature, scope and breadth of the production order 
will ultimately depend upon a balancing of Char¬ 
ter rights which seeks to ensure that any adverse 
effects upon one right is proportionate to the salu- 


Leur production ne sera ordonnee que s’il est pro¬ 
bable que les documents seront pertinents et si leur 
production est appropriee au regard de toutes les 
considerations pertinentes. Dans l’exercice de son 
pouvoir discretionnaire d’ordonner la production, 
le tribunal doit, de toute evidence, tenir compte des 
droits garantis a 1’accuse par la Charte ainsi que 
des autres interets en jeu, y compris, en ce qui con- 
cerne ces documents, toutes les demandes de privi¬ 
lege ou prdtentions au droit a la protection de la vie 
privee que la personne visde par les dossiers ou en 
ay ant la garde pourrait faire valoir avec succes. 

L’une des valeurs de la Charte qu’il faut exami¬ 
ner est le «droit» a la divulgation qui vient en rea- 
lite s’adjoindre au droit garanti par Tart. 7 a une 
defense pleine et entiere. Meme si ce droit est 
generalement affirme dans le contexte de la non¬ 
divulgation de documents par le ministere public , 
nous devons nous rappeler que T interpretation de 
la Charte fondde sur l’objet exige que Ton prenne 
egalement en consideration 1’ effet de l’exercice de 
ce pouvoir discretionnaire sur les droits d’un indi- 
vidu. En particulier, une interpretation de Tart. 7 
fondde sur les effets envisages indique que, lors- 
qu’un accuse ne peut pas presenter une defense 
pleine et entiere a Tencontre des accusations por- 
Lees contre lui parce qu’il lui est impossible d’obte- 
nir des renseignements qui sont essentiels a sa 
defense, il importe peu que ces renseignements 
soient en la possession de TEtat ou en celle d’un 
tiers. L’ effet demeure le meme: on privera peut- 
etre un individu de sa liberte en lui refusant la pos- 
sibilite de presenter une defense pleine et entiere. 

Une ordonnance de production de dossiers 105 
privds detenus par des tiers ne constitue pas une 
reparation en vertu du par. 24(1) de la Charte car, 
au moment de la demande de production, il n’y a 
pas encore eu violation des droits garantis a T ac¬ 
cuse par la Charte. Ndanmoins, lorsqu'il decide 
s’il doit ordonner la production de dossiers prives, 
le tribunal doit exercer son pouvoir discretionnaire 
de fafon a respecter les valeurs de la Charte : 
Dagenais, precite, a la p. 875. Tout particuliere- 
ment, la nature, la portee et Tdtendue d’une ordon¬ 
nance de divulgation dependront, en definitive, 
d’un dquilibre entre les divers droits garantis par la 
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tary effects of the constitutional objective being 
furthered: Dagenais, at p. 890. 


(ii) The Competing Constitutional Rights at 

Issue 

In formulating an approach to govern produc¬ 
tion of private records held by third parties, it is 
important to appreciate fully the nature of the vari¬ 
ous interests at issue. I will describe briefly each of 
the three constitutional rights that I believe to be 
implicated in this analysis: (1) the right to full 
answer and defence; (2) the right to privacy; and 
(3) the right to equality without discrimination. 


(a) The Right to a Fair Trial 

Much has been written about the right to a fair 
trial. An individual who is deprived of the ability 
to make full answer and defence is deprived of 
fundamental justice. However, full answer and 
defence, like any right, cannot be considered in the 
abstract. The principles of fundamental justice 
vary according to the context in which they are 
invoked. For this reason, certain procedural protec¬ 
tions might be constitutionally mandated in one 
context but not in another: R. v. Lyons, [1987] 2 
S.C.R. 309, at p. 361. Moreover, though the Con¬ 
stitution guarantees the accused a fair hearing, it 
does not guarantee the most favourable procedures 
imaginable: Lyons, supra, at p. 362. Finally, 
although fairness of the trial and, as a corollary, 
fairness in defining the limits of full answer and 
defence, must primarily be viewed from the point 
of view of the accused, both notions must never¬ 
theless also be considered from the point of view 
of the community and the complainant: E. (A.W.), 
supra, at p. 198. There is no question that the right 
to make full answer and defence cannot be so 
broad as to grant the defence a fishing licence into 
the personal and private lives of others. The ques¬ 
tion is therefore not whether the defence can be 
limited in its attempts to obtain production of pri¬ 
vate records held by third parties, but how it can be 
limited in a manner that accords appropriate con- 


Charte de sorte que les effets prejudiciables a un 
droit soient proportionnels aux effets benefiques 
vises par 1’objectif constitutionnel: Dagenais, it la 

р. 890. 

(ii) Les droits constitutionnels conflictuels en 

cau se 

Afin de formuler la fa<;on d’aborder la questio^ 
de la production de dossiers prives en la possession 
de tiers, il est important d’apprecier pleinement Igj 
nature des differents interets en cause. Je decrirai 
brievement chacun des trois droits constitutionnels 
que je crois vises par la presente analyse: (1) 1© 
droit a une defense pleine et entiere; (2) le droit g] 
la protection de la vie privee; et (3) le droit a reg<£? 
lite independamment de toute discrimination. 

a) Le droit a un proces equitable 

Le droit a un proces Equitable a fait couler beau- 
coup d’encre. L’individu qui est dans l’impossibi- 
lite de presenter une defense pleine et entiere est 
prive de justice fondamentale. Le droit a une 
defense pleine et entibre, a 1’instar de tout droit, ne 
saurait, toutefois, etre envisage dans 1’abstrait: les 
principes de justice fondamentale varient selon le 
contexte dans lequel ils sont invoqubs. Pour cette 
raison, certaines protections de nature procedurale 
pourraient etre constitutionnellement mandatoires 
dans un contexte donne mais non dans un autre: R. 

с. Lyons, [1987] 2 R.C.S. 309, h la p. 361. De plus, 
merne si la Constitution garantit h 1'accuse une 
audition equitable, elle ne lui garantit pas les pro¬ 
cedures les plus favorables qu’on puisse imaginer: 
Lyons, precite, a la p. 362. En dernier lieu, bien 
que 1’equite du proces et, par consequent, 1’cquitc 
dans la definition des limites de la defense pleine 
et entiere doivent d’abord etre envisagees du point 
de vue de l’accuse, les deux notions doivent nean- 
moins egalement etre envisagees du point de vue 
de la collectivite et du plaignanl: E. (A.W.), precite, 
& la p. 198. II n’y a pas de doute que le droit de 
presenter une defense pleine et entiere ne peut pas 
aller jusqu’a permettre a la defense de se livrer a 
une partie de peche dans la vie personnelle d’au- 
trui. La question n’est done pas de savoir si la 
defense peut etre li mi tee dans ses tentatives d’ob- 
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stitutional protection to all of the constitutional 
rights at issue. 


When the defence seeks production of third 
party records whose contents it is not aware of, the 
defence is obviously in a position of some diffi¬ 
culty. In assessing whether this difficulty poses a 
threat of constitutional proportions to the accused’s 
ability to make fair answer and defence, however, 
one thing must be borne in mind. Given that these 
records are not in the possession of the Crown and 
have not constituted a basis for its investigations, 
they do not, by definition, constitute part of the 
state’s “case to meet” against the accused. Unlike 
sealed wiretap packages, which represent the fruits 
of state investigation of the accused, private 
records in the hands of third parties are not subject 
to such a presumption of materiality. 


I would note, finally, that an important element 
of trial fairness is the need to remove discrimina¬ 
tory beliefs and bias from the fact-finding process: 
Seaboyer, supra. As I pointed out in R. v. Osolin, 
[1993] 4 S.C.R. 595, at pp. 622-23, for instance, 
the assumption that private therapeutic or counsel¬ 
ling records are relevant to full answer and defence 
is often highly questionable, in that these records 
may very well have a greater potential to derail 
than to advance the truth-seeking process: 


... medical records concerning statements made in the 

course of therapy are both hearsay and inherently prob¬ 
lemat ic as regards reliability. A witness’s concerns 
expressed in the course of therapy after the fact, even 

assuming they are correctly understood and reliably 
noted, cannot be equated with evidence given in the 
course of a trial . Both the context in which the state¬ 
ments are made and the expectations of the parties are 
entirely different. In a trial, a witness is sworn to testify 


tenir la divulgation de dossiers prives en la posses¬ 
sion de tiers, mais bien comment elle peut l’etre 
d’une maniere qui accorde une protection constitu- 
tionnelle appropriee a tous les droits constitution- 
nels en cause. 

Lorsque la defense demande la production de 108 
dossiers en la possession de tiers dont le contenu 
lui est inconnu, elle se trouve manifestement dans 
une position difficile. Pour evaluer si cette diffi¬ 
culty pose une menace d’une dimension constitu- 
tionnelle a la possibility pour l’accuse de presenter 
une defense pleine et entiere, il faut cependant 
tenir compte d’une chose, fitant donne que ces 
dossiers ne sont pas en la possession du ministere 
public et n’ont pas servi de base a ses enquetes, par 
definition ils ne font pas partie de la «preuve com¬ 
pletes que 1’lit at doit presenter contre l’accuse. 
Contrairement aux paquets scelles conlenant des 
elements de preuve obtenus par ecoute electro- 
nique, qui representent les fruits de l’enquete 
menee par l’Etat relativement a l’accuse, les dos¬ 
siers prives en la possession de tiers ne sont pas 
assujettis a pareille presomption quand a leur 
caractere substantiel. 

Je ferai remarquer, en dernier lieu, qu’un ele- 109 
ment important de I’equitd d’un proces est la 
necessite de supprimer les croyances et prejuges 
discriminatoires du processus d’appreciation des 
faits: Seaboyer, precite. Comme je 1’ai signale 
dans l’arret R. c. Osolin, [1993] 4 R.C.S. 595, aux 
pp. 622 et 623, par exemple, 1’affirmation selon 
laquelle les dossiers thdrapeutiques ou socio- 
psychologiques sont necessaries pour assurer une 
defense pleine et entiere est souvent grandement 
discutable, du fait que ces dossiers peuvent tres 
bien risquer davantage de faire derailler que de 
faire avancer le processus de recherche de la 

verite: 

. .. les dossiers medicaux relatifs h des declarations 

faites dans le cours d’une therapie constituent du ou'f- 

dire et suscitent en soi des problemes en matiere de fia- 

bilite. Les preoccupations qu’exprime le temoin dans le 
cadre d’une therapie apres le fait ne sauraient equivaloir 

a un temoignage rendu au cours d’un proces, meme en 

presumant qu’elles ont ete correctement comprises et 

fidelement prises en note . Le contexte dans lequel ces 
declarations ont ete faites, tout comme les attentes des 
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as to the particular events in issue. By contrast, in ther¬ 
apy an entire spectrum of factors such as personal his¬ 
tory, thoughts, emotions as well as particular acts may 
inform the dialogue between therapist and patient. Thus, 
there is serious risk that such statements could be taken 
piecemeal out of the context in which they were made to 

provide a foundation for entirely unwarranted inferences 

by the trier of fact . [Emphasis added.] 


(b) The Right to Privacy 

This Court has on many occasions recognized 
the great value of privacy in our society. It has 
expressed sympathy for the proposition that s. 7 of 
the Charter includes a right to privacy: Beare, 
supra, at p. 412; B. (R.) v. Children’s Aid Society 
of Metropolitan Toronto, [1995] 1 S.C.R. 315, at 
p. 369, per La Forest J. On numerous other occa¬ 
sions, it has spoken of privacy in terms of s. 8 of 
the Charter : see, e.g., Hunter v. Southam Inc., 
[1984] 2 S.C.R. 145; R. v. Pohoretsky, [1987] 1 
S.C.R. 945; R. v. Dyment, [1988] 2 S.C.R. 417. On 
still other occasions, it has underlined the impor¬ 
tance of privacy in the common law: Mclnerney v. 
MacDonald, [1992] 2 S.C.R. 138, at pp. 148-49; 
Hill v. Church of Scientology of Toronto, [1995] 2 
S.C.R. 1130. 


On no occasion has the relationship between 
“liberty”, “security of the person”, and essential 
human dignity been more carefully canvassed by 
this Court than in the reasons of Wilson J. in R. v. 
Morgentaler, [1988] 1 S.C:R. 30. In her judgment, 
she notes that the Charter and the right to individ¬ 
ual liberty guaranteed therein are tied inextricably 
to the concept of human dignity. She urges that 
both “liberty” and “security of the person” are 
capable of a broad range of meaning and that a 
purposive interpretation of the Charter requires 
that the right to liberty contained in s. 7 be read to 
“guarantee[] to every individual a degree of per¬ 
sonal autonomy over important decisions inti¬ 
mately affecting their private lives” (p. 171). Con¬ 
curring on this point with the majority, she notes, 
as well, that “security of the person” is sufficiently 


parties a leur propos, different totalement. Dans un pro- 
ces, le temoin fait une deposition sous sennent sur les 
evenements particuliers en cause. Dans une therapie, par 
contre, le dialogue entre le therapeute et le patient s’ali- 
mente a toute une gamme de facteurs tels l’histoire per- 
sonnelle, les pensees, les emotions aussi bien que des 
actes en particulier. II existe done un fort risque que le 
j uge des faits se se rv e de ces decl ara tions isolement, 
hors de leur contexte, afin (Ten inferer des conclusions 

totalement injustifiees . [Je souligne.] 

co 

b) Le droit a la protection de la vie privee 

LO 

Notre Com a reconnu a plusieurs reprises lit 
grande valeur de la protection de la vie privee daqj! 
notre societe. Elle a favorise la proposition selcOT 
laquelle l’art. 7 de la Charte comprend un droit® 
la protection de la vie privee: Beare, precite, a la 
p, 412: B. (R.) c. Children’s Aid Society of Metro¬ 
politan Toronto, [1995] 1 R.C.S. 315, a la p. 369, 
le juge La Forest. A plusieurs autres occasions, elle 
a parle de la protection de la vie privee relative- 
ment a Fart. 8 de la Charte'. voir, par exemple, 
Hunter c. Southam Inc., [1984] 2 R.C.S. 145; R. c. 
Pohoretsky, [1987] 1 R.C.S. 945; R. c. Dyment, 
[1988] 2 R.C.S. 417. A d’autres occasions encore, 
elle a souligne Fimportance de la protection de 
la vie privee en common law: Mclnerney c. 
MacDonald, [1992] 2 R.C.S. 138, aux pp. 148 
et 149; Hill c. Eglise de scientologie de Toronto, 
[1995] 2 R.C.S. 1130. 

Jamais le lien entre la «liberte», la «securite de 
la personne» et la dignite humaine essentielle n’a 
ete examine plus a fond par notre Cour que dans 
les motifs du juge Wilson dans R. c. Morgentaler, 
[1988] 1 R.C.S. 30. Dans son opinion, elle note 
que la Charte et le droit a la liberte individuelle qui 
y est garanti sont inextricablement lies a la notion 
de dignite humaine. Elle fait valoir que la «liberte» 
et la «securite de la personne» peuvent signifier 
nombre de choses et qu’une interpretation de la 
Charte fondee sur Fobjet exige que le droit a la 
liberte enoncd a Fart. 7 soit considere comme 
«garanti[ssant] a chaque individu une marge d’au- 
tonomie personnelle sur ses decisions impoitantes 
touchant intimement a sa vie privee» (p. 171). 
Souscrivant sur ce point a la decision de la majo¬ 
rity, elle fait remarquer aussi que la «securite de la 
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I broad to include protection for the psychological 
integrity of the individual. 


Equally relevant, for our purposes, is Lamer J.’s 
recognition in Mills, supra, at p. 920, that the right 
to security of the person encompasses the right to 
be protected against psychological trauma. In the 
context of his discussion of the effects on an indi¬ 
vidual of unreasonable delay contrary to s. 11(h) of 
the Charter, he noted that such trauma could take 
the form of 


stigmatization of the accused, loss of privacy, stress 
and anxiety resulting from a multitude of factors, 
including possible disruption of family, social life and 
work, legal costs, uncertainty as to the outcome and 
sanction. 

If the word “complainant” were substituted for the 
word “accused” in the above extract, I think that 
we would have an excellent description of the psy¬ 
chological traumas potentially faced by sexual 
assault complainants. These people must contem¬ 
plate the threat of disclosing to the very person 
accused of assaulting them in the first place, and 
quite possibly in open court, records containing 
intensely private aspects of their lives, possibly 
containing thoughts and statements which have 
never even been shared with the closest of friends 
or family. 


personne» est une notion suffisamment large pour 
comprendre la protection de l’integrite psycholo- 
gique de l’individu. 

Est egalement pertinente, en ce qui nous con- 
cerne, la reconnaissance par le juge Lamer dans 
Mills, precite, a la p. 920, du fait que le droit a la 
sdcurite de sa personne englobe le droit d’etre pro- 
t6g€ contre un traumatisme psychique. Dans le 
contexte de son examen des effets qu’a sur un indi- 
vidu un delai deraisonnabie contraire a l’al. 11 b) 
de la Charte, il a observe qu’un tel traumatisme 
pourrait prendre la forme de 



stigmatisation de Taccuse, l’atteinte a la vie privee, 
la tension et l’angoisse resultant d’une multitude de fac- 
teurs, y compris eventuellement les perturbations de la 
vie familiale, sociale et professionnelle, les frais de jus¬ 
tice et l’incertitude face a Tissue et face a la peine. 

Si Ton substituait le mot «plaignante» au mot 
«accuse» dans le passage ci-dessus, je pense que 
nous aurions une excellente description du trauma¬ 
tisme psychique auquel peuvent faire face les plai- 
gnantes victimes degression sexuelle. Elies doi- 
vent envisager la menace de divulguer a la 
personne accusee de les avoir agressees en premier 
lieu, et trfes probablement en pleine cour, des dos¬ 
siers contenant des aspects totalement prives de 
leur vie, contenant probablement des pensees et 
des declarations qui n’ont jamais ete partagees 
avec leurs amis les plus intimes ou leur famille. 


In the same way that this Court recognized in Re 
B.C. Motor Vehicle Act, supra, that the “principles 
of fundamental justice” in s. 7 are informed by 
fundamental tenets of our common law system and 
by ss. 8 to 14 of the Charter, I think that the terms 
“liberty” and “security of the person” must, as 
essential aspects of a free and democratic society, 
be animated by the rights and values embodied in 
the common law, the civil law and the Charter. In 
my view, it is not without significance that one of 
those rights, s. 8, has been identified as having as 
its fundamental purpose “to protect individuals 
from unjustified state intrusions upon their pri¬ 
vacy” ( Hunter, supra, at p. 160). The right to be 
secure from unreasonable search and seizure plays 
a pivotal role in a document that purports to con¬ 
tain the blueprint of the Canadian vision of what 


De meme que notre Cour a reconnu dans Ren¬ 
voi: Motor Vehicle Act de la C.B., precite, que les 
«principes de justice fondamentale» enonces a 
Tart. 7 sont inspires par les doctrines fondamen- 
tales de notre systeme de common law et par les 
art. 8 tl 14 de la Charte, je pense que les mots 
«liberte» et «securite de sa personne» doivent, en 
tant qu’aspects essentiels d’une societe libre et 
democratique, etre anirnes par les droits et les 
valeurs formules dans la common law, le droit 
civil et la Charte. A mon avis, il n’est pas sans 
importance que Tun de ces droits, Tart. 8, ait ete 
considere comme ayant pour objectif fondamental 
«de proteger les particuliers contre les intrusions 
injustifiees de l’fitat dans leur vie privee» ( Hunter, 
precite, a la p. 160). Le droit a la protection contre 
les fouilles, les perquisitions ou les saisies abusiyes 
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constitutes a free and democratic society. Respect 
for individual privacy is an essential component of 
what it means to be “free”. As a corollary, the 
infringement of this right undeniably impinges 
upon an individual’s “liberty” in our free and dem¬ 
ocratic society. 


A similarly broad approach to the notion of lib¬ 
erty has been taken in the United States. In Board 
of Regents of State Colleges v. Roth, 408 U.S. 564 
(1972), at pp. 571-72, the United States Supreme 
Court affirmed that “liberty” was a “broad and 
majestic term” and that “[i]n a Constitution for a 
free people, there can be no doubt that the meaning 
of ‘liberty’ must be broad indeed”. More signifi¬ 
cant for our purposes, the right to privacy was 
expressly found to reside in the term “liberty” in 
the Fourteenth Amendment in the landmark case 
of Roe v. Wade, 410 U.S. 113 (1973). In a similar 
vein, the right to personal privacy has also 
received recognition in international documents 
such as Article 17 of the International Covenant 
on Civil and Political Rights, 999 U.N.T.S. 171, 
Article 12 of the Universal Declaration of Human 
Rights, G.A. Res. 217 A (III), U.N. Doc. A/810, at 
71 (1948), and Article 8 of the European Conven¬ 
tion for the Protection of Human Rights and Fun¬ 
damental Freedoms, 213 U.N.T.S. 221. 


Privacy has traditionally also been protected by 
the common law, through causes of action such as 
trespass and defamation. In Hill, supra, which 
dealt with a Charter challenge to the common law 
tort of defamation, Cory J. reiterates the constitu¬ 
tional significance of the right to privacy (at para. 
121 ): 

... reputation is intimately related to the right to privacy 

which has been accorded constitutional protection. As 
La Forest J. wrote in R. v. Dyment, [1988] 2 S.C.R. 417, 
at p. 427, privacy, including informational privacy, is 
“(g)rounded in man’s physical and moral autonomy” 
and “is essential for the well-being of the individual” . 


joue un role central dans un document qui vise a 
tracer le schema directeur de la vision canadienne 
de ce qui constitue une societe libre et democra- 
tique. Le respect de la vie privee d’un individu est 
un element essentiel de ce que signifie etre «libre». 
Comme corollaire, la violation de ce droit a des 
repercussions sur la «liberte» d’un individu dans 
notre societe libre et democratique. 

O 1 

Une vision aussi large de la notion de liberte a 
ete adoptee aux Etats-Unis. Dans 1' arret Board of 
Regents of State Colleges c. Roth, 408 U.S. 564 
(1972), aux pp. 571 et 572, la Cour supreme de^! 
Ctats-Unis a affirme que le mot «liberte» etait ug 
[TRADUCTION] «terme vaste et majestueux» et que,-, 
[TRADUCTION] «[d]ans la Constitution d’un peupl§] 
libre, il ne peut pas faire de doute que le mot 
«liberte» doit avoir un sens vraiment large». Ce 
qui est encore plus important en ce qui nous con- 
cerne, c’est qu’on a consider^ expresscmcnt que le 
droit a la protection de la vie privee reside dans le 
terme «liberte» utilise dans le Quatorzieme amen- 
dement dans F arret celebre Roe c. Wade, 410 U.S. 
113 (1973). Dans la meme veine, le droit a la pro¬ 
tection de la vie privee a dgalement ete reconnu 
dans des documents intemationaux tels que T ar¬ 
ticle 17 du Pacte international relatif aux droits 
civils etpolitiques, 999 U.N.T.S. 171, l’article 12 
de la Declaration universelle des droits de 
I’homme, A.G. Res. 217 A (III), Doc. A/810 N.U., 
a la p. 71 (1948), et 1’article 8 de la Convention 
europeenne de sauvegarde des droits de I’homme 
et des liberies fondamentales, 213 R.T.N.U. 221. 

La common law, elle aussi, a traditionnellement 
protege la vie privee, au moyen de causes d’action 
comme F entree sans autorisation et la diffamation. 
Dans F arret Hill, prdcite, qui traite d’une contesta¬ 
tion en vertu de la Charte du delit de diffamation 
en common law, le juge Cory a reitere l’impor- 
tance, sur le plan constitutionnel, du droit d la pro¬ 
tection de la vie privde (au par. 121): 

... la reputation est etroitement liee au droit a la vie pri- 

v6e, qui jouit d’une protection constitutionnelle . Comine 
le juge La Forest le dit dans R. c. Dyment, [1988] 2 
R.C.S. 417, a la p. 427, la vie privee, y compris la vie 
privee sur le plan de 1’information, est «(f)ondee sur 

Fautonomie morale et physique de la personne» et «est 
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The publication of defamatory comments constitutes an 
invasion of the individual’s personal privacy and is an 
affront to that person’s dignity. The protection of a per¬ 
son’s reputation is indeed worthy of protection in our 
democratic society and must be carefully balanced 
against the equally important right of freedom of 
expression. [Emphasis added.] 

Quebec, for its part, has inserted into its new 
Civil Code, S.Q. 1991, c. 64, arts. 35 and 36, 
which read as follows: 

35. Every person has a right to the respect of his repu¬ 
tation and privacy. 

No one may invade the privacy of a person without 
the consent of the person or his heirs unless authorized 
by law. 

36. The following acts, in particular, may be consid¬ 
ered as invasions of the privacy of a person: 

(1) entering or taking anything in his dwelling; 

(2) intentionally intercepting or using his private 
communications; 

(3) appropriating or using his image or voice while he 
is in private premises; 

(4) keeping his private life under observation by any 
means; 

(5) using his name, image, likeness or voice for a pur¬ 
pose other than the legitimate information of the public; 

(6) using his correspondence, manuscripts or other 
personal documents. 

As well, s. 5 of the Quebec Charter of Human 
Rights and Freedoms, R.S.Q., c. C-12, reads: 

5. Every person has a right to respect for his private 
life. 


essentielle a son bien-etre» . La publication de comrnen- 
taires diffamatoires constitue une intrusion dans la vie 
privee d’un individu et un affront a sa dignite. La repu¬ 
tation d’une personne merite effectivement d’etre prote¬ 
gee dans notre society democratique et cette protection 
doit etre soigneusement mesuree en regard du droit tout 
aussi important a la liberty d’expression. [Je souligne.] 

Le Quebec, quant a lui, a insere dans son nou- ^ 116 
veau Code civil, L.Q. 1991, ch. 64, les art. 35 et 
36, qui sont ainsi libellds: co 

35. Toute personne a droit au respect de sa reputation ld 

et de sa vie privee. □ 

c 

Nulle atteinte ne peut etre portee a la vie privee d’une ^ 
personne sans que celle-ci ou ses heritiers y consentent ld 
ou sans que la loi l’autorise. §] 

T— 

36. Peuvent etre notamment consideres comme des 
atteintes a la vie privee d’une personne les actes sui- 
vants: 

1° Penetrer chez elle ou y prendre quoi que ce soit; 

2° fntercepter ou utiliser volontairement une commu¬ 
nication privee; 

3° Capter ou utiliser son image ou sa voix lorsqu’elle 
se trouve dans des lieux prives; 

4° Surveiller sa vie privee par quelque moyen que ce 
soit; 

5° Utiliser son nom, son image, sa ressemblance ou 
sa voix a toute autre fin autre que Tinformation legitime 
du public; 

6° Utiliser sa correspondance, ses manuscrits ou ses 
autres documents personnels. 

En outre, Tart. 5 de la Charte des droits et liberies 
de la personne du Quebec, L.R.Q., ch. C-12, se lit 
ainsi: 

5. Toute personne a droit au respect de sa vie privee. 


I It is apparent, however, that privacy can never 
be absolute. It must be balanced against legitimate 
societal needs. This Court has recognized that the 
essence of such a balancing process lies in assess¬ 
ing reasonable expectation of privacy , and balanc¬ 
ing that expectation against the necessity of inter¬ 
ference from the state: Hunter, supra, at pp. 159- 
60. Evidently, the greater the reasonable expecta- 


II est toutefois apparent que la protection de la 
vie privee ne peut jamais etre absolue. Elle doit 
etre ponderee en tenant compte des besoins legi¬ 
times de la societe. Notre Cour a reconnu qu’un tel 
processus de ponderation repose essentiellement 
sur 1’evaluation de l’ attente raisonnable en matiere 
de protection de la vie privee et la ponderation de 
cette attente en regard de la necessity de l’interven- 
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tion of privacy and the more significant the delete¬ 
rious effects flowing from its breach, the more 
compelling must be the state objective, and the sal¬ 
utary effects of that objective, in order to justify 
interference with this right. See Dagenais, supra. 


118 



In R. v. Plant, [1993] 3 S.C.R. 281, albeit in the 
context of a discussion of s. 8 of the Charter, a 
majority of this Court identified one context in 
which the right to privacy would generally arise in 
respect of documents and records (at p. 293): 


hi fostering the underlying values of dignity, integrity 
and autonomy, it is fitting that s. 8 of the Charter should 
seek to protect a biographical core of personal informa¬ 
tion which individuals in a free and democratic society 
would wish to maintain and control from dissemination 
to the state. This would include information which te nds 
to reveal intimate details of the lifestyle and personal 

choices of the individual. [Emphasis added.] 


Although I prefer not to decide today whether this 
definition is exhaustive of the right to privacy in 
respect of all manners of documents and records, I 
am satisfied that the nature of the private records 
which are the subject matter of this appeal properly 
brings them within that rubric. Such items may 
consequently be viewed as disclosing a reasonable 
expectation of privacy which is worthy of protec¬ 
tion under s. 7 of the Charter. 


119 



The essence of privacy, however, is that once 
invaded, it can seldom be regained. For this rea¬ 
son, it is all the more important for reasonable 
expectations of privacy to be protected at the point 
of disclosure. As La Forest J. observed in Dyment, 
supra, at p. 430: 


... if the privacy of the individual is to be protected, we 
cannot afford to wait to vindicate it only after it has 
been violated. This is inherent in the notion of being 
secure against unreasonable searches and seizures. Inva- 


tion de l’fitat: Hunter, precite, aux pp. 159 et 160. 
fividemment, plus l’attente raisonnable en matiere 
de protection de la vie privee sera grande et plus 
les effets prejudiciables decoulant de sa violation 
seront importants, plus l’objectif de TEtat ainsi 
que les effets benefiques de cet objectif devront 
etre imperatifs afin de justifier toute entrave a ce 
droit. Voir Dagenais, precite. 

O 

Dans 1’arret R. c. Plant, [1993] 3 R.C.S. 2$g 
bien que dans le contexte de Tart. 8 de la Charts 
notre Cour, a la majorite, a identifie un context 
dans lequel le droit a la protection de la vie privei 
serait generalement souleve relativement h dqs 
documents et a des dossiers (a la p. 293): 

co 

Etant donne les valeurs sous-jacentes de dignit6, d’intjH 
grit6 et d’autonomie qu’il consacre, il est normal que 
l’art. 8 de la Charte protege un ensemble de reuseigne- 
ments biographiques d’ordre personnel que les particu- 
liers pourraient, dans une societe libre et democradque, 
vouloir constituer et soustraire a la connaissance de 
l’Etat. II pourrait notamment s’agir de renseignements 
tendant a reveler des details intimes sur le mode de vie 
et les choix personnels de l’individu . [Je souligne.] 

Bien que je prefere ne pas decider aujourd’hui s’il 
s’agit d’une definition exhaustive du droit a la pro¬ 
tection de la vie privee a l’egard de toutes sortes de 
documents et de dossiers, je suis convaincue sans 
l’ombre d’un doute que la nature des dossiers 
prives qui font l’objet du present pourvoi sont 
inclus sous cette rubrique. Ces renseignements 
peuvent, par consequent, etre consideres comme 
comportant une attente raisonnable qu’ils demeu- 
reront prives et done seront dignes de protection en 
vertu de l’art. 7 de la Charte. 

Toutefois, l’essence de la notion de vie privee 
est telle que, des qu’on y a porte atteinte, on peut 
rarement la regagner dans son integralite. Pour 
cette raison, il est d’autant plus important que les 
attentes raisonnables en matiere de vie privee 
soient protegees au point de divulgation. Comme 
le juge La Forest le faisait observer dans Dyment, 
precitd, ^ la p. 430: 

. .. si le droit a la vie privee de l’individu doit etre pro¬ 
tege, nous ne pouvons nous permettre de ne faire valoir 
ce droit qu’apres qu’il a ete viole. Cela est inherent a la 
notion de protection contre les fouilles, les perquisitions 
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sions of privacy must be prevented, and where privacy 

is outweighed by other societal claims, there must be 

dear rules setting forth the conditions in which it can be 

violated . [Emphasis in last sentence added.] 

In the same way that our constitution generally 
requires that a search be premised upon a pre¬ 
authorization which is of a nature and manner that 
is proportionate to the reasonable expectation of 
privacy at issue ( Hunter, supra; Thomson Newspa¬ 
pers, supra), s. 7 of the Charter requires a reasona¬ 
ble system of “pre-authorization” to justify court- 
sanctioned intrusions into the private records of 
witnesses in legal proceedings. Although it may 
appear trite to say so, I underline that when a pri¬ 
vate document or record is revealed and the rea¬ 
sonable expectation of privacy therein is thereby 
displaced, the invasion is not with respect to the 
particular document or record in question. Rather, 
it is an invasion of the dignity and self-worth of 
the individual, who enjoys the right to privacy as 
an essential aspect of Ms or her liberty in a free 
and democratic society. 


(c) The Right to Equality Without Discrimina¬ 
tion 

Unlike virtually every other offence in the Crim¬ 
inal Code, sexual assault is a crime which over¬ 
whelmingly affects women, cMldren and the dis¬ 
abled. Ninety percent of all victims of sexual 
assault are female: Osolin, supra, at p. 669, per 
Cory J. Moreover, studies suggest that between 50 
and 80 percent of women institutionalized for psy¬ 
chiatric disorders have prior Mstories of sexual 
abuse (T. Firsten, “An Exploration of the Role of 
Physical and Sexual Abuse for Psychiatrically 
Institutionalized Women” (1990), unpublished 
research paper, available from Ontario Women’s 
Directorate). CMldren are most Mghly vulnerable 
(Sexual Offences Against Children (the Badgley 
Report), vol. 1 (1984)). 


It is a common phenomenon in this day and age 
for one who has been sexually victimized to seek 
counselling or therapy in relation to tliis occur- 


et les saisies abusives. II faut empecher les atteintes au 
droit a la vie privee et, lorsque d’autres exigences de la 

societe l’emportent sur ce droit, il doit y avoir des regies 

claire s qui enoncent les conditions dans lesquelles il 

peut etre enfreint . [Je souligne la demiere phrase.] 

De la meme manibre que notre Constitution exige 
generalement qu’une saisie soit prealablement 
au tori see d’une maniere proportionnee a l’attente 
raisonnable en matiere de protection de la vie pri¬ 
vee en cause ( Hunter , precite; Thomson Newspa¬ 
pers, precite), Part. 7 de la Charte exige un sys- 
teme raisonnable d’«autorisation prealable» pour 
justifier les intrusions sanctionnees par le tribunal 
dans les dossiers prives de temoins dans des pour- 
suites judiciaires. Quoiqu’il puisse paraitre banal 
de le dire, je souligne que, lorsqu’un document ou 
un dossier prive est communique, ecartant ainsi 
l’attente raisonnable relativement a son caractere 
prive, 1’intrusion ne se rapporte pas au document 
ou au dossier particulier en question. Il s’agit plu- 
tot d’une atteinte a la dignite et a la valeur person- 
nelle de l’individu, qui jouit du droit a la protec¬ 
tion de sa vie privee, aspect essentiel de sa liberte 
dans une societe libre et democratique. 

c) Le droit a I’egalite independamment de toute 
discrimination 

Contrairement a presque toute autre infraction 120 
du Code criminel, l’agression sexuelle est un crime 
qui touche avant tout les femmes, les enfants et les 
handicapes. Quatre-vingt-dix pour cent de toutes 
les victimes degression sexuelle sont des femmes: 
Osolin, precite, a la p. 669, le juge Cory. De plus, 
les etudes laissent entendre que 50 a 80 pour 100 
des femmes placees dans un etablissement pour 
troubles psycMatriques ont deja ete victimes de 
violence sexuelle (T. Firsten, «An Exploration of 
the Role of Physical and Sexual Abuse for 
Psychiatrically Institutionalized Women» (1990), 
etude inedite disponible aupres de la Direction 
generate de la condition feminine de l’Ontario). 

Les enfants aussi sont parirn les plus vulnerables 
(Infractions sexuelles a Regard des enfants (le rap¬ 
port Badgley), vol. 1 (1984)). 

Il n’est pas rare a notre epoque que la personne 121 
victiine degression sexuelle tente d’obtenir l’aide 
d’un socio-psychologue ou d’un therapeute en rap- 















488 


R. v. O’CONNOR L’Heureux-Dubi J. 


[1995] 4 S.C.R. 


rence. It therefore stands to reason that disclosure 
rules or practices which make mental health or 
medical records routinely accessible in sexual 
offence proceedings will have disproportionately 
invasive consequences for women, particularly 
those with disabilities, and children. In particular, 
in determining questions of disclosure of records 
of persons allegedly assaulted in institutions where 
they get psychiatric assistance, the courts must 
take care not to create a class of vulnerable victims 
who have to choose between accusing their attack¬ 
ers and maintaining the confidentiality of their 
records. 


This Court has recognized the pernicious role 
that past evidentiary rules in both the Criminal 
Code and the common law, now regarded as dis¬ 
criminatory, once played in our legal system: 
Seaboyer, supra. We must be careful not to permit 
such practices to reappear under the guise of exten¬ 
sive and unwarranted inquiries into the past histo¬ 
ries and private lives of complainants of sexual 
assault. We must not allow the defence to do indi¬ 
rectly what it cannot do directly under s. 276 of the 
Code. This would close one discriminatory door 
only to open another. 


As I noted in Osolin, supra, at pp. 624-25, unin¬ 
hibited disclosure of complainants’ private lives 
indulges the discriminatory suspicion that women 
and children’s reports of sexual victimization are 
uniquely likely to be fabricated. Put another way, 
if there were an explicit requirement in the Code 
requiring corroboration before women or children 
could bring sexual assault charges, such a provi¬ 
sion would raise serious concerns under s. 15 of 
the Charter. In my view, a legal system which 
devalues the evidence of complainants to sexual 
assault by de facto presuming their uncreditworthi- 
ness would raise similar concerns. It would not 
reflect, far less promote, “a society in which all are 
secure in the knowledge that they are recognized at 
law as human beings equally deserving of concern, 


port avec cet incident. II va sans dire que les regies 
ou pratiques en matiere de divulgation qui rendent 
les dossiers medicaux ou relatifs a la sante mentale 
accessibles de faqon routinibre dans les poursuites 
judiciaires pour agression sexuelle auront des con¬ 
sequences disproportionnees pour les femmes, par- 
ticulierement celles qui souffrent d’un handicap, et 
pour les enfants. En particulier, lorsqu’invites a 
trancher des questions relatives a la divulgation de 
dossiers concemant des personnes qui auraient et^o 
agressees dans des etablissements ou elles rece- 
vaient des soins psychiatriques, les tribunaux doi^ 
vent prendre soin de ne pas creer une categorie dqd 
victimes vulnerables qui devront choisir entr^j 
accuser leurs agresseurs ou maintenir le caracteren 
confidentiel de leurs dossiers. 

Notre Cour a reconnu le role pemicieux que les 
anciennes regies en matiere de preuve du Code cri- 
minel et de la common law, considerees mainte- 
nant comme discriminatoires, ont joue dans notre 
systeme judiciaire: Seaboyer, precite. Nous devons 
veiller a ce que de telles pratiques ne reapparais- 
sent pas sous la forme d’enquetes approfondies et 
non justifiees sur les antecedents medicaux et la 
vie privee des plaignantes victimes degression 
sexuelle. II ne doit pas etre permis a la defense de 
faire indirectement ce qu’elle ne pourrait pas faire 
directement en vertu de l’art. 276 du Code. Cela ne 
ferait que supprimer une cause de discrimination 
pour en engendrer une autre. 

Comme je Tai mentionne dans Osolin, precite, 
aux pp. 624 et 625, la divulgation sans restriction 
de la vie privee des victimes donne libre cours a la 
prbsomption discriminatoire selon laquelle le 
signalement par les femmes et les enfants des 
agressions sexuelles dont ils sont victimes est sin- 
gulierement susceptible de fabrication. Autrement 
dit, si le Code exigeait expressement qu’il y ait 
corroboration avant que les femmes ou les enfants 
puissent porter des accusations degression 
sexuelle, une telle disposition souleverait de graves 
preoccupations sous l’art. 15 de la Charte. A mon 
avis, un systeme judiciaire qui devalue le temoi- 
gnage des plaignantes victimes d’agression 
sexuelle en presumant de facto de leur manque de 
credibility souleverait des preoccupations simi- 
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respect and consideration” ( Andrews v. Law 
Society of British Columbia, [1989] 1 S.C.R. 143, 
at p. 171). 


Routine insistence on the exposure of complain¬ 
ants’ personal backgrounds has the potential to 
reflect a built-in bias in the criminal justice system 
against those most vulnerable to repeat victimiza¬ 
tion. Such requests, in essence, rest on the assump¬ 
tion that the personal and psychological back¬ 
grounds and profiles of complainants of sexual 
assault are relevant as to whether or not the com¬ 
plainant consented to the sexual contact, or 
whether the accused honestly believed that she 
consented. Although the defence must be free to 
demonstrate , without resort to stereotypical lines 
of reasoning, that such information is actually rele¬ 
vant to a live issue -at trial, it would mark the tri¬ 
umph of stereotype over logic if courts and law¬ 
yers were simply to assume such relevance to 
exist, without requiring any evidence to this effect 
whatsoever. 


It is revealing, for instance, to compare the 
approach often taken to private records in sexual 
assault trials with the approach taken in three deci¬ 
sions in which private files were sought by defence 
counsel in situations which did not involve sexual 
assaults. In Gingras, supra, the defence in a mur¬ 
der case sought disclosure of the prison file of an 
important Crown witness, who was serving time in 
a penitentiary in another province. The credibility 
of the witness was invoked as being at issue. In 
addition to finding important irregularities in the 
disclosure order, the Court concluded that the dis¬ 
closure request amounted to no more than a fishing 
expedition and therefore quashed the order, not¬ 
withstanding the seriousness of the charge against 
the accused. 


In both R. v. Gratton, [1987] O.J. No. 1984 
(Prov. Ct.), and R. v. Callaghan, [1993] O.J. No. 


laires. Ce ne serait pas refleter, encore moins favo- 
riser, «1’existence d’une societe ou tous ont la cer¬ 
titude que la loi les reconnait comme des etres 
humains qui meritent le meme respect, la meme 
deference et la meme consideration)) ( Andrews c. 
Law Society of British Columbia, [1989] 1 R.C.S. 
143, a la p' 171). 

Insister sur la revelation routiniere des antece¬ 
dents personnels des plaignantes peut refleter une 
partialite inherente au systeme de justice penale 
contre les personnes les plus vulnerables d’etre 
victimisees it nouveau. De telles demandes repo- 
sent essentiellement sur l’affirmation que les ante¬ 
cedents et profils personnels et psychologies des 
plaignantes victimes degression sexuelle sont per¬ 
tinents pour determiner si la plaignante a consenti 
aux relations sexuelles ou si 1’accuse a cru sincere- 
ment qu’elle y consentait. Bien que la defense 
doive etre libre de prouver , sans recourir a des rai- 
sonnements stereotypes, que de tels renseigne- 
ments ont vrai m ent trait a une question reellement 
en litige, cela marquerait le triomphe des stereo¬ 
types sur la logique si les tribunaux et les avocats 
devaient simplement supposer 1’existence d’une 
telle pertinence sans exiger aucun element de 
preuve k cet egard. 

II est revelateur, par exemple, de comparer la 
solution souvent retenue dans le cas des dossiers 
prives dans des proces pour agression sexuelle 
avec la solution retenue dans trois decisions dans 
lesquelles des dossiers prives ont ete requis par 
l’avocat de la defense dans des situations qui n’im- 
pliquaient pas degression sexuelle. Dans Gingras, 
precite, une affaire de meurtre, la defense a 
demande la divulgation du dossier d’emprisonne- 
ment d’un ternoin important du ministere public, 
qui purgeait une peine dans un penitencier situe 
dans une autre province. On soutenait que la credi¬ 
bility du ternoin etait en cause. En plus de decou- 
vrir d’importantes irregularites dans l’ordonnance 
de divulgation, la Cour a conclu que la demande de 
divulgation equivalait a rien de plus qu’a une par- 
tie de peche et a done annule l’ordonnance, malgre 
la gravity de l’accusation portee contre 1’accuse. 

Dans R. c. Gratton, [1987] O.J. No. 1984 
(C. prov.), et R. c. Callaghan, [1993] O.J. 
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2013 (Ont. Ct. (Prov. Div.)), an accused charged 
with assault of a police officer sought disclosure of 
the officer’s personnel files and, in particular, any 
files relating to complaints or disciplinary actions 
taken against the officer. In both cases, the justifi¬ 
cation offered for this disclosure was to show that 
the officer had a propensity for violence. In both 
cases, in the absence of any evidence as to the like¬ 
lihood that the records would contain evidence to 
the predisposition to violence or unreasonable use 
of force, the judge refused to give disclosure of 
those files. The contents of the files were charac¬ 
terized as hearsay, as potentially based on 
unfounded allegations, and as generally irrelevant. 
The only disclosure granted was of a file contain¬ 
ing details of the formal investigation of the partic¬ 
ular complaint filed by the accused in relation to 
activity which was the subject matter of the 
charges. 

I see no reason to treat a sexual assault com¬ 
plainant any differently, or to accord any less 
respect to her credibility or privacy, than that 
which was accorded police officers and convicted 
criminals in the above-mentioned cases. 


All of these factors, in my mind, justify con¬ 
cluding not only that a privacy analysis creates a 
presumption against ordering production of private 
records, but also that ample and meaningful con¬ 
sideration must be given to complainants’ equality 
rights under the Charter when formulating an 
appropriate approach to the production of com¬ 
plainants’ records. Consequently, I have great 
sympathy for the observation of Hill J. in R. v. 
Barbosa (1994), 92 C.C.C. (3d) 131 (Ont. Ct. 
(Gen. Div.)), to this effect (at p. 141): 

In addressing the disclosure of records, relating to past 
treatment, analysis, assessment or care of a complainant, 
it is necessary to remember that the pursuit of full 
answer and defence on behalf of an accused person 
should be achieved without indiscriminately or arbitrar¬ 
ily eradicating the privacy of the complainant. Systemic 
revictimization of a complainant fosters disrepute for 

the criminal justice system . [Emphasis added.] 


No. 2013 (Cour Ont. (Div. prov.)), une personne 
accusee d’avoir agressd un agent de police a 
demande la divulgation de dossiers personnels de 
1’agent et, en particulier, de tous les dossiers rela- 
tifs aux plaintes portees ou aux mesures discipli- 
naires prises contre l’agent. Dans les deux cas, on 
pretendait vouloir prouver que 1’agent avait une 
propension 4 la violence. Dans les deux cas, en 
1’absence de preuve quant a la probability que lesj 
dossiers contiendraient des elements de preuv^ 
concemant une predisposition a la violence ou Sr" 
l’utilisation abusive de la force, le juge a refuse liL 
divulgation de ces dossiers. Le contenu des dosZi 
siers a ete qualifie de oui'-dire, de potentiellemenl 
base sur des allegations non fondees et de non per^ 
tinent en general. La seule divulgation permisg; 
avait trait a un dossier contenant des details sur~ 
l’en quete officielle de la plainte particuliere depo- 
see par l’accuse en rapport avec l’activite qui fai- 
sait l’objet des accusations. 

Je ne vois aucune raison de traiter la plaignante 
victime degression sexuelle de fatjon differente, 
ou d’accorder moins de respect a sa credibility ou a 
sa vie privee, que lorsqu’il s’agit d’agents de 
police et de criminels reconnus coupables dans les 
affaires susmentionnees. 

Tous ces factents, selon moi, justifient de con- 
clure non seulement qu’une analyse du droit a la 
vie privee cree une presomption contre une ordon- 
nance de production de dossiers prives, mais aussi 
qu’il faut prendre serieusement en consideration 
les droits a Legality des plaignantes que garantit la 
Charte lorsque vient le temps de formuler une 
methode appropriee de production des dossiers de 
plaignantes. Je partage done 1’observation du juge 
Hill a cet egard, dans R. c. Barbosa (1994), 92 
C.C.C. (3d) 131 (C. Ont. (Div. gen.)), a la p. 141: 

[TRADUCTION] Au moment d’aborder la divulgation de 
dossiers se rapportant au traitement, k 1’analyse, a reva¬ 
luation ou aux soins dont un plaignant a fait l’objet par 
le passe, il est necessaire de se rappeler que la presenta¬ 
tion d’une defense pleine et entiere au nom de la per¬ 
sonne accusee devrait etre rendue possible sans suppri- 
mer de fa 9 on discriminatoire ou arbitraire la protection 
de la vie privee du plaignant. Le fait que le plaignant 
soit systematiquement victimise de nouveau risque de 
deconsiderer le systeme de justice penale . [Je souligne.] 
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(iii) Balancing Competing Values 

As Lamer C.J. recently noted for the majority in 
Dagenais, supra, at p. 877, competing constitu¬ 
tional considerations must be balanced with partic¬ 
ular care: 


A hierarchical approach to rights, which places some 
over others, must be avoided, both when interpreting the 
Charter and when developing the common law. When 
the protected rights of two individuals come into con¬ 
flict . . . Charter principles require a balance to be 
achieved that fully respects the importance of both sets 
of rights. 


Notwithstanding my agreement with this proposi¬ 
tion, I would emphasize that the imagery of con¬ 
flicting rights which it conjures up may not always 
be appropriate. One such example is the interrela¬ 
tion between the equality rights of complainants in 
sexual assault trials and the rights of the accused to 
a fair trial. The eradication of discriminatory 
beliefs and practices in the conduct of such trials 
will enhance rather than detract from the fairness 
of such trials. Conversely, sexual assault trials that 
are fair will promote the equality of women and 
children, who are most often the victims. 


From my earlier remarks, moreover, it should be 
clear that I am satisfied that witnesses have a right 
to privacy in relation to private documents and 
records (i.e. documents and records in which they 
hold a reasonable expectation of privacy) which 
are not a part of the Crown’s “case to meet” 
against the accused. They are entitled not to be 
deprived of their reasonable expectation of privacy 
except in accordance with the principles of funda¬ 
mental justice. In cases such as the present one, 
any interference with the individual’s right to pri¬ 
vacy comes about as a result of another person’s 
assertion that this interference is necessary in order 
to make full answer and defence. As important as 
the right to full answer and defence may be, it 
must co-exist with other constitutional rights, 
rather than trample them: Dagenais, supra , at 


(iii) La ponderation de valeurs conflictuelles 

Corame le juge en chef Lamer l’a note recem- 
rnent au nom de la majorite dans Dagenais, pre¬ 
cite, a la p. 877, il faut ponderer avec un soin parti- 
culier les considerations constitutionnelles 
conflictuelles: 

II faut se garder d’adopter une conception hierarchique 
qui donne preseance a certains droits au detriment 
d’autres droits, tant dans 1’interpretation de la Charte 
que dans l’elaboration de la common law. Lorsque les 
droits de deux individus sont en conflit [. . .] les prin- 
cipes de la Charte commandent un equilibre qui res- 
pecte pleinement 1’importance des deux categories de 
droits. 

Tout en etant d’accord avec cette proposition, je 
soulignerais le fait que les images de conflits de 
droit qu’on evoque peuvent ne pas toujours etre 
appropriees. Un exemple est celui de 1’interaction 
entre les droits a l’hgalite des plaignantes dans des 
procbs pour agression sexuelle et les droits des 
accuses a un proces equitable. La suppression des 
croyances et des pratiques discriminatoires dans la 
conduite de ces proces accroitra, au lieu de la dirni- 
nuer, l’equite des proces de ce genre. Reciproque- 
ment, les proces pour agression sexuelle qui seront 
dqui tables favoriseront I’dgalitt- des fe m mes et des 
enfants, qui en sont le plus souvent victimes. 

H devrait cependant ressortir clairement de mes 
remarques anterieures que je suis convaincue que 
les temoins ont droit a la protection de leur vie pri¬ 
vee en ce qui a trait aux documents et aux dossiers 
prives (c.-i-d. les documents et les dossiers pour 
lesquels il existe une attente raisonnable de protec¬ 
tion du caractere prive) qui ne font pas partie de la 
«preuve complete» que le ministere public doit 
presenter contre 1’accuse. Il ne peut etre porte 
atteinte a leur attente raisonnable en matiere de 
protection de la vie privee qu’en conformite avec 
les principes de justice fondamentale. Dans les 
affaires semblables a la presente, toute entrave au 
droit d’un individu a la protection de sa vie privee 
provient de 1’affirmation par une autre personne 
que cette entrave est necessaire a la presentation 
d’une defense pleine et entiere. Aussi important 
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p. 877. Privacy and equality must not be sacrificed 
willy-nilly on the altar of trial fairness. 


The proper approach to be taken in contexts 
involving competing constitutional rights may be 
analogized from Dagenais, at p. 891. In particular, 
since an applicant seeking production of private 
records from third parties is seeking to invoke the 
power of the state to violate the privacy rights of 
other individuals, the applicant must show that the 
use of the state power to compel production is jus¬ 
tified in a free and democratic society. If it is not, 
then the other person’s privacy rights will have 
been infringed in a manner that is contrary to the 
principles of fundamental justice. 


The use of state power to compel production of 
private records will be justified in a free and demo¬ 
cratic society when the following criteria are 
applied. First, production should only be granted 
when it is shown that the accused cannot obtain the 
information sought by any other reasonably availa¬ 
ble and effective alternative means. Second, pro¬ 
duction which infringes upon a right to privacy 
must be as limited as reasonably possible to fulfil 
the right to make full answer and defence. Third, 
arguments urging production must rest upon per¬ 
missible chains of reasoning, rather than upon dis¬ 
criminatory assumptions and stereotypes. Finally, 
there must be a proportionality between the salu¬ 
tary effects of production on the accused’s right to 
make full answer and defence as compared with 
the deleterious effects on the party whose private 
records are being produced. The measure of pro¬ 
portionality must reflect the extent to which a rea¬ 
sonable expectation of privacy vests in the particu¬ 
lar records, on the one hand, and the importance of 
the issue to which the evidence relates, on the 
other. Moreover, courts must remain alive to the 
fact that, in certain cases, the deleterious effects of 


que puisse etre le droit de presenter une defense 
pleine et entiere, il doit coexister avec d’autres 
droits constitutionnels plutot que de les eclipser: 
Dagenais, precite, a la p. 877. La protection de la 
vie privee et l’egalite ne doivent pas etre sacrifices 
sans autre forme de proces sur l’autel de l’equite 
du proces. 

O 

L’approche appropriee dans les contextes met- 
tant en jeu des droits constitutionnels conflictuelST 
peut etre resolue par analogie avec 1’arret Dage^ 
nais, a la p. 891. En particulier, etant donne queZi 
c’est le requerant qui demande la production deco 
dossiers prives en la possession de tiers et, a cette 
fin, tente d’invoquer le pouvoir de l’Etat de violeg 
les droits a la protection de la vie privee d’autres - 
individus, il doit prouver que l’utilisation du pou¬ 
voir de l’fitat d’imposer la production est justifiee 
dans une societe fibre et democratique. Si tel n’est 
pas le cas, les droits a la protection de la vie privee 
de 1’autre personne seront violes d’une maniere 
contraire aux principes de justice fondamentale. 

L’utilisation du pouvoir de l’Etat d’ordonner la 
production de dossiers prives sera justifiee dans 
une societe fibre et democratique lorsque les cri- 
teres suivants seront appliques. Premierement, la 
production ne devrait etre ordonnee que lorsqu’il 
est prouve que 1’accuse ne peut obtenir les rensei- 
gnements demandes par d’autres moyens raisonna- 
blement disponibles et efficaces. Deuxiemement, 
la production qui viole le droit a la protection de la 
vie privee doit btre aussi limitee qu’il est raisonna- 
blement possible pour respecter le droit de presen¬ 
ter une defense pleine et entibre. Troisibmement, 
les arguments en faveur de la production doivent 
se fonder sur un raisonnement pennis et non pas 
sur des suppositions et des stereotypes discrimina- 
toires. En dernier lieu, il doit y avoir proportionna- 
lite entre les effets benefiques de la production sur 
le droit de 1’accuse de presenter une defense pleine 
et entiere et les effets prejudiciables pour la partie 
dont les dossiers prives sont divulgues. La mesure 
de proportionnalite doit refleter l’etendue de l’at- 
tente raisonnable de protection du caractere prive 
des dossiers particufiers, d’une part, et l’impor- 
tance de la question a laquelle a trait la preuve, de 
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production may demonstrably include negative 
effects on the complainant’s course of therapy, 
threatening psychological harm to the individual 
concerned and thereby resulting in a concomitant 
deprivation of the individual’s security of the per¬ 
son. 


All of the above considerations must be borne in 
mind when formulating an appropriate approach to 
the difficult issue raised in this appeal. Using these 
ground rules to structure our analysis, it is now 
possible to elaborate upon an approach to produc¬ 
tion of third parties’ private records that, it is 
hoped, will maintain the greatest possible degree 
of proportionality in reconciling the equally 
important constitutional concerns of full answer 
and defence, privacy, and equality without dis¬ 
crimination. 


(iv) Procedure for Obtaining Production 

I would give substance to the general principles 
elaborated above by way of the following process. 
The first step for an accused who seeks production 
of private records held by a third party is to obtain 
and serve on the third party a subpoena duces 
tecum. When the subpoena is served, the accused 
should notify the Crown, the subject of the records, 
and any other person with an interest in the confi¬ 
dentiality of the records that the accused will ask 
the trial judge for an order for their production. 
Then, at the trial, the accused must bring an appli¬ 
cation supported by appropriate affidavit evidence 
showing that the records are likely to be relevant 
either to an issue in the trial or to the competence 
to testify of the subject of the records. If the 
records are relevant, the court must balance the 
salutary and deleterious effects of ordering that the 
records be produced to determine whether, and to 
what extent, production should be ordered. 


1’autre. En outre, les tribunaux doivent rester sen- 
sibles au fait que, dans certains cas, les effets pre- 
judiciables de la production peuvent visiblement 
comporter des effets negatifs sur le deroulement de 
la therapie de la plaignante, ce qui menacerait de 
nuire psychologiquement a la personne concemee 
et entrainerait pour elle une privation concomitante 
du droit a sa propre securite. 

II faut garder a 1’esprit toutes ces considerations 
dans la formulation d’une approche appropriee a la 
difficile question soulevee dans le present pourvoi. 
Ayant fait appel a ces notions de base pour structu- 
rer notre analyse, il est maintenant possible d’ela- 
borer une approche k la production des dossiers 
prives en la possession de tiers qui, il est a souhai- 
ter, maintiendra le plus haut degre possible de pro- 
portionnalite de maniere a reconcilier les preoccu¬ 
pations constitutionnelles egalemenl importantes 
relatives a la presentation d’une defense pleine et 
entiere, la protection de la vie privee et l’egalite 
independamment de toute discr imi nation. 

(iv) Procedure visant a obtenir la production 

Le processus suivant tient compte des principes 
generaux que je viens de formuler. Premierement, 
1’accuse qui cherche a obtenir la production de 
dossiers prives en la possession d’un tiers doit 
obtenir un subpoena duces tecum et le lui signifier. 
Apres la signification de 1’assignation, l’accuse 
doit aviser le ministerc public, la personne visee 
par les dossiers et toute autre personne ayant un 
interet dans le caract&re priv£ des dossiers, qu’il 
demandera au juge du proces d’en ordonner la pro¬ 
duction. Ensuite, au proces, Faccuse doit presenter 
une demande appuy6e d’une preuve par affidavit 
indiquant que les dossiers sont susceptibles de se 
rapporter soit a une question en litige dans 1’ins- 
tance soit a l’habilite a temoigner de la personne 
visee par les dossiers. Si les dossiers sont perti¬ 
nents, le tribunal doit alors ponderer les effets 
benefiques et les effets prejudiciables qu’entraine¬ 
rait la delivrance en faveur de la defense de l’or- 
donnance de production de ces dossiers pour deter¬ 
miner si et dans quelle mesure la production 
devrait 6tre ordonnee. 
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(a) Subpoena duces tecum and Notice to Inter¬ 
ested Parties 

The form of the subpoena duces tecum and the 
procedure for its issuance are described in Part 
XXII of the Criminal Code. In particular, a sub¬ 
poena will not issue unless the applicant shows 
that the witness is likely to give material evidence 
in the proceeding: s, 698(1). The function of the 
subpoena is to summon the witness — in this case, 
the guardian of the records — to court and to 
require the witness to bring the documents 
described in the subpoena. It does not, in itself, 
require the witness to produce the records to the 
court or to the defence. 

When the subpoena is served, the accused 
should give written notice to anyone with an inter¬ 
est in the confidentiality of the records that a 
motion will be brought for an order for production 
of the records. Interested persons include the 
Crown, the person who is the subject of the 
records, the guardian of the records, and any other 
person required by statute to be notified. Failure to 
give notice to all interested parties will be fatal to 
the application, although the accused may reapply 
and, as a matter of convenience, notice to the 
guardian of the records may accompany the sub¬ 
poena duces tecum. 


(b) Application for Production 

At the trial, when the accused applies for an 
order for production of the records, the judge 
should follow a two-stage approach. First, the 
accused must demonstrate that the information 
contained in the records is likely to be relevant 
either to an issue in the proceedings or to the com¬ 
petence to testify of the person who is the subject 
of the records. If the information does not meet 
this threshold of relevance, then the analysis ends 
here and no order will issue. However, if the infor¬ 
mation is likely relevant to an issue at trial or to 
the competence of the subject to testify, the court 
must weigh the positive and negative conse¬ 
quences of production, with a view to determining 
whether, and to what extent, production should be 


a) Subpoena duces tecum et avis aux parties 
interessees 

La partie XXII du Code criminel prevoit la 
forme que prend le subpoena duces tecum et la 
procedure relative a son emission. Tout particulie- 
rement, l’assignation ne sera permise que si la 
demande dtablit que le temoin est susceptible de 
foumir une preuve substantielle: par. 698(1). L’a^ 
signation a pour but de citer le temoin — en l'd£. 
pece, le gardien des dossiers — a comparaitre 
cour et d’exiger qu’il apporte les documents 
decrits dans l’assignation. En soi, elle n’exige pas 
que le tdmoin divulgue les dossiers au tribunal ou a 

la defense. g 

cr> 

Lors de la signification du subpoena, F accuse 
doit aviser par ecrit toutes les personnes qui peu- 
vent avoir un interet dans le caractere confidentiel 
des dossiers qu’une requete sera presentee en vue 
d’obtenir une ordonnance pour la production des 
dossiers. Parmi les personnes interessees, mention- 
nons le ministere public, la personne visee par les 
dossiers, le gardien des dossiers et toute autre per¬ 
sonne qui doit etre informee selon la loi. L’omis¬ 
sion d’aviser toutes les parties concernees sera 
fatale a cette requete bien que T accuse puisse pre¬ 
senter une nouvelle requete et que, par souci de 
commodite, le subpoena duces tecum puisse etre 
accompagne d’un avis au gardien des dossiers. 

b) Demande de production 

Au proces, lorsque F accuse demande une ordon¬ 
nance de production des dossiers, le juge devrait 
proceder en deux etapes. Premierement, Faccuse 
doit demontrer que les renseignements contenus 
dans les dossiers sont susceptibles de se rapporter 
soit a une question en litige dans l’instance soit a la 
capacite a temoigner de la personne visee par les 
dossiers. Si les renseignements ne satisfont pas a 
cette exigence minimale en matiere de pertinence, 
F analyse prend fin et aucune ordonnance ne sera 
rendue. Toutefois, si les renseignements se rappor- 
tent vraisemblablement soit a une question en 
litige dans F instance soit a Fhabilite a temoigner 
de la personne visee, le tribunal doit ponderer les 
effets benefiques et les effets prejudiciablcs de la 
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ordered. At each stage counsel for all interested 
parties should be permitted to make submissions. 


(1) Relevance 

At the outset, the accused must establish a basis 
which could enable the presiding judge to con¬ 
clude that there is actually in existence further 
material which may be useful to the accused 
in making full answer and defence, in the sense 
that it is logically probative ( Chaplin, supra, at 
pp. 743-45). In other words, the accused must sat¬ 
isfy the court that the information contained in the 
records is likely to be relevant either to an issue in 
the proceeding or to the competence of the subject 
to testify ( O’Connor No. 2, supra). 

It may be useful at this stage for the third party 
guardian of the records to prepare a list of the 
records in its possession. In an appropriate case, 
the trial judge may require such a list to be pro¬ 
vided to the accused and the other interested par¬ 
ties. This was done, for example, in Barbosa, 
supra, albeit in the somewhat different context of a 
request by the Crown to withhold disclosure of 
records in its own possession. In that decision, Hill 
J. made the following comments about the utility 
of an inventory of records (at p. 136): 

The existence of an inventory not only promotes proce¬ 
dural efficiency during argument of an application of 
this type, but also has the advantage of potentially per¬ 
mitting defence counsel to focus the subject-matter of 
his application to a population of documents less than 
the whole of those in the custody of the relevant custo¬ 
dian. On occasion, such an inventory promotes further 
informal discussions between defence and Crown coun¬ 
sel leading to further disclosure without review by the 
court. 


However, I wish to emphasize that, like any 
other motion, an application for an order for pro¬ 
duction of private records held by a third party 
must be accompanied by affidavit evidence which 
establishes to the judge’s satisfaction that the 


production pour determiner si et dans quelle 
mesure la production devrait etre ordonnee. A 
chaque etape, on devrait accorder aux avocats des 
parties interessees la possibility de presenter des 
arguments. 

(1) Pertinence 

Dds le depart, 1’accuse doit etablir une base qui 
permettrait au juge de conclure a 1’existence reelle 
d’autres documents qui peuvent etre utiles a 1’ac¬ 
cuse pour presenter une defense pleine et entiere 
{Chaplin, precite, aux pp. 743 a 745) en ce sens 
qu’ils sont logiquement probants. En d’autres 
temies, l’accuse doit convaincre le tribunal que les 
renseignements contenus dans les dossiers sont 
susceptibles de se rapporter soit a une question en 
litige dans l’instance soit a 1’habilite a temoigner 
de la personne visee ( O’Connor n° 2, precite). 

A ce stade, il peut etre utile pour le tiers gardien 139 
des dossiers de preparer une liste des dossiers en sa 
possession. Le cas echeant, le juge du proces peut 
exiger qu’une telle liste soit foumie a 1’accuse et 
aux autres parties interessees. Par exemple, e’est 
ce qui a ete fait dans 1’arret Barbosa, precite, mal- 
grd le contexte quelque peu different d’une requete 
presentee par le ministere public visant a empecher 
la divulgation des dossiers en sa propre possession. 

Dans cet arret, le juge Hill a fait les remarques 
suivantes sur l’utilite d’un inventaire des dossiers 
(it la p. 136): 

[TRADUCTION] L’existence d’un inventaire non seule- 
ment favorise l’efficacite procedurale au cours du debat 
sur une demande de ce genre, mais a egalement l’avan- 
tage de pouvoir permettre a l’avocat de la defense de 
faire porter pr&isement l’objet de sa demande sur un 
nombre de documents moins eleve que ceux qui sont en 
la possession du gardien vise. A l’occasion, un tel 
inventaire favorise la tenue d’autres discussions infor- 
melles entre les avocats de la defense et du ministere 
public entrainant des divulgations additionnelles sans 
controle par les tribunaux. 

Je tiens, toutefois, a souligner que, comme pour 140 
toute autre requete, une demande visant a obtenir 
une ordonnance pour la production de dossiers 
prives en la possession d’un tiers doit etre accom- 
pagnee d’une preuve par affidavit qui etablit a la 
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information sought is likely to be relevant. The 
accused’s demonstration that information is likely 
to be relevant must be based on evidence, not on 
speculative assertions or on discriminatory or ster¬ 
eotypical reasoning. 


The Chief Justice and Sopinka J. argue that 
accused persons are placed in a difficult situation 
by the requirement that they prove the likely rele¬ 
vance of the documents without having access to 
them. My colleagues point to the decisions of this 
Court in Carey v. Ontario, [1986] 2 S.C.R. 637, 
Dersch v. Canada (Attorney General), [1990] 2 
S.C.R. 1505 (especially at pp. 1513-14), R. v. 
Garofoli, [1990] 2 S.C.R. 1421, and R. v. Durette, 
[1994] 1 S.C.R. 469, and conclude that the stan¬ 
dard of “likely relevance” should not be inter¬ 
preted as an onerous burden. I would begin by not¬ 
ing that Carey arose in the context of a civil action 
in which neither the right to full answer and 
defence nor any constitutional right of privacy 
were engaged; it therefore has no application here. 
As for Dersch, Garofoli and Durette, a majority of 
this Court held in those cases that an accused is 
entitled to have access to information used by 
police to obtain a wiretap authorization because, 
without such access, the accused cannot realisti¬ 
cally challenge the legality of the surveillance. 
However, in those cases, the accused sought access 
to records created by the state as part of its investi¬ 
gation; that situation can hardly be compared to the 
situation of an accused who demands access to 
therapeutic or other private records created and 
held by a third party. The records here in question 
are not within the possession or control of the 
Crown, do not form part of the Crown’s “case to 
meet”, and were created by a third party for a pur¬ 
pose unrelated to the investigation or prosecution 
of the offence. In my opinion, it cannot be 
assumed that such records are likely to be relevant, 
and if the accused is unable to show that they are, 
then the application for production must be 


satisfaction du juge que les renseignements 
demandes sont susceptibles d’etre pertinents. La 
demonstration par 1’accuse que les renseignements 
sont susceptibles d’etre pertinents doit etre fondee 
sur la preuve et non sur des affirmations specula- 
tives ou sur un raisonnement discriminatoire ou 
stereotype. 

O 

Le Juge en chef et le juge Sopinka soutiennento 
que les accuses se trouvent dans une situation diffi-r- 
cile parce qu’ils sont tenus de demontrer la perti¬ 
nence probable des documents sans y avoir acces.^ 
Mes collegues soulignent les arrets de notre Couiq 
Carey c. Ontario, [1986] 2 R.C.S. 637, Dersch an 
Canada (Procureur general), [1990] 2 R.C.S. 150fS 
(specialement aux pp. 1513 et 1514), R. c. 
Garofoli, [1990] 2 R.C.S. 1421, et R. c, Durette, 
[1994] 1 R.C.S. 469, et concluent que le crit&re de 
la «pertinence probable» ne devrait pas etre inter- 
prete comme constituant un fardeau onereux. Je 
tiens tout d’abord a signaler que 1’arret Carey se 
situait dans le contexte d’une action civile dans 
laquelle il n’etait question ni du droit a une defense 
pleine et entiere ni d’un droit constitutionnel a la 
protection de la vie privee; il ne s’applique done 
pas en l’espece. En ce qui conceme les arrets 
Dersch, Garofoli et Durette, notre Cour, a la majo¬ 
rity, y a conclu qu’un accuse a le droit d’avoir 
acces aux renseignements utilises par les policiers 
pour obtenir une autorisation d’ecoute electronique 
car, sans un tel acces, 1’accuse ne pent de fa?on 
realiste contester la legalite de la surveillance. Tou- 
tefois, dans ces affaires, 1’accuse cherchait a avoir 
acces a des dossiers crees par l’Etat dans le cadre 
de son enquete; cette situation peut difficilement 
etre comparee it la situation de l’accusd qui 
demande 1’acces a des dossiers therapeuliques ou 
d’autres dossiers privds crees et conserves par un 
tiers. Les dossiers vises en l’espece ne sont pas en 
la possession ou sous le controle du ministere 
public, ne font pas partie de la «preuve complete** 
du ministere public et ont ete crees par un tiers a 
une fin non reliee a 1’enquete ou a la poursuite de 
l’infraction. A mon avis, on ne peut presumer que 
ces dossiers seront vraisemblablement pertinents et 
si 1’accuse est incapable d’en demontrer la perti¬ 
nence, alors la demande de production doit etre 
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rejected as it amounts to nothing more than a fish¬ 
ing expedition. 


The burden on an accused to demonstrate likely 
relevance is a significant one. For instance, it 
would be insufficient for the accused to demand 
production simply on the basis of a bare, unsup¬ 
ported assertion that the records might impact on 
“recent complaint” or the “kind of person” the wit¬ 
ness is. Similarly, the applicant cannot simply 
invoke credibility “at large”, but must rather pro¬ 
vide some basis to show that there is likely to be 
information in the impugned records which would 
relate to the complainant’s credibility on a particu¬ 
lar, material issue at trial. Equally inadequate is a 
bare, unsupported assertion that a prior inconsis¬ 
tent statement might be revealed, or that the 
defence wishes to explore the records for “allega¬ 
tions of sexual abuse by other people”. Such 
requests, without more, are indicative of the very 
type of fishing expedition that this Court has previ¬ 
ously rejected in other contexts. See, in the context 
of cross-examination on sexual history, Osolin, 
supra, at p. 618, per L’Heureux-Dube J. dissent¬ 
ing, and Seaboyer, supra, at p. 634, per 
McLachlin J. for the majority; in the context of 
search and seizure, Baron v. Canada, [1993] 1 
S.C.R. 416, at p. 448, per Sopinka J. for the Court, 
and Hunter, supra, at p. 167, per Dickson J. (as he 
then was) for the Court; in the context of wiretaps 
and their supporting affidavits, Chaplin, supra, at 
p. 746, per Sopinka J. for the Court, Burette, 
supra, at p. 523, per L’Heureux-Dube J. dissent¬ 
ing, R. v. Thompson, [1990] 2 S.C.R. 1111, at 
p. 1169, per La Forest J. dissenting, and R. v. 
Duarte, [1990] 1 S.C.R. 30, at p. 55, per 
La Forest J. for the majority. See also Cross on 
Evidence (7th ed. 1990), at pp. 51 et seq .; 
Halsbury’s Laws of England (4lh ed. 1976), 
vol. 17, para. 5, at p. 7.; Wigmore on Evidence (3rd 
ed. 1940), vol. 1, para. 9, at pp. 655 et seq. 


rejetee comme n’equivalant a rien d’autre qu’une 
partie de peche. 


La charge qui incombe a 1’accuse de demontrer 142 
la pertinence probable est considerable. Par 
exemple, il ne suffira pas que 1’accuse demande la 
production de dossiers en se fondant uniquement 
sur une simple declaration non etayee selon 
laquelle les dossiers pourraient influer sur une 
«plainte recente» ou le «genre de personne» qu’est 
le temoin. De la meme maniere, le requerant ne 
peut pas simplement invoquer la credibility «en 
general», mais il doit plutot foumir une base pour 
prouver qu’il y a des chances que les dossiers con- 
testes contiennent des renseignements qui se rap- 
porteraient a la credibility de la plaignante sur une 
question particuliere et essentielle en litige. Tout 
aussi insuffisante est la simple affirmation non 
etayee selon laquelle une declaration anterieure 
incompatible pourrait etre revelee ou selon 
laquelle la defense desire examiner les dossiers 
en vue de trouver des «allegations d’abus 
sexuel commis par d’autxes personnes». De telles 
demandes sont, sans plus, indicatives du type 
meme de partie de peche que notre Cour a deja 
rejete dans d’autres contextes. Voir, dans le con- 
texte d’un contre-intenrogatoire sur le comporte- 
ment sexuel anterieur, Osolin, precite, a la p. 618, 
le juge L’Heureux-Dube dissidente, et Seaboyer, 
precite, a la p. 634, le juge McLachlin au nom de 
la majorite; dans le contexte des fouilles, perquisi¬ 
tions ou saisies, Baron c. Canada, [1993] 1 R.C.S. 

416, a la p. 448, le juge Sopinka au nom de la 
Cour, et Hunter, prdcite, a la p. 167, le juge 
Dickson (plus tard Juge en chef) au nom de la 
Cour; dans le contexte de Tecoute dlectronique et 
des affidavits a l’appui, Chaplin, precite, a la p. 

746, le juge Sopinka au nom de la Cour, Durette, 
precite, a la p. 523, le juge L’Heureux-Dube dissi¬ 
dente, R. c. Thompson, [1990] 2 R.C.S. Till, a la 
p. 1169, le juge La Forest dissident, et R. c. 
Duarte, [1990] 1 R.C.S. 30, a la p. 55, le juge 
La Forest au nom de la majorite. Voir egalement 
Cross on Evidence (7 e ed. 1990), aux pp. 51 et 
suiv.; Halsbury’s Laws of England (4 e ed. 1976), 
vol. 17, par. 5, a la p. 7; Wigmore on Evidence 
(3 e ed. 1940), vol. 1, par. 9, aux pp. 655 et suiv. 
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Similarly, the mere fact that a witness has a 
medical or psychiatric record cannot be taken as 
indicative of the potential unreliability of his or her 
testimony. Any suggestion that a particular treat¬ 
ment, therapy, illness, or disability implies unrelia¬ 
bility must be informed by cogent evidence, rather 
than stereotype, myth or prejudice. For these rea¬ 
sons, it would also be inappropriate for judicial 
notice to be taken of the fact that unreliability may 
be inferred from any particular course of treatment. 
See R. v. K. (V.) (1991), 4 C.R. (4th) 338 
(B.C.C.A.), at pp. 350-51. 


Finally, it must not be presumed that the mere 
fact that a witness received treatment or counsel¬ 
ling after a sexual assault indicates that the records 
will contain information that is relevant to the 
defence. The focus of therapy is vastly different 
from that of an investigation or other process 
undertaken for the purposes of the trial. While 
investigations and witness testimony are oriented 
toward ascertaining historical truth — namely, the 
facts surrounding the alleged assault — therapy 
generally focuses on exploring the complainant’s 
emotional and psychological responses to certain 
events, after the alleged assault has taken place. 
Victims often question their perceptions and judg¬ 
ment, especially if the assailant was an acquain¬ 
tance. Therapy is an opportunity for the victim to 
explore her own feelings of doubt and insecurity. 
It is not a fact-finding exercise. Consequently, the 
vast majority of information noted during therapy 
sessions bears no relevance whatsoever or, at its 
highest, only an attenuated sense of relevance to 
the issues at trial. Moreover, as 1 have already 
noted elsewhere, much of this information is 
inherently unreliable and, therefore, may frustrate 
rather than further the truth-seeking process. Thus, 
although the fact that an individual has sought 
counselling after an alleged assault may certainly 
raise the applicant’s hopes for a fruitful fishing 
expedition] it does not follow, absent other 


De nieme, le simple fait qu’un temoin ait des 
antecedents medicaux ou psychiatriques ne peut 
pas etre considere comme indiquant que son 
temoignage pourrait manquer de credibilite. Toute 
suggestion selon laquelle un traitement, une thera- 
pie, une maladie ou un handicap entrainent un 
manque de credibilite doit reposer sur une preuve 
convaincante plutot que sur des stereotypes, des 
mythes ou des prdjuges. Pour ces raisons, il n^j 
serait pas non plus approprie que le tribunal prenn^ 
connaissance d’office du fait que le manque deC 
credibilite puisse se deduire d’un traitement parti^ 
culier. Voir R. c. K. (V.) (1991), 4 C.R. (4th) 338 
(C.A.C.-B.), aux pp. 350 et 351. 

Lfi 

En dernier lieu, il ne faut pas presumer que le 
simple fait qu’un temoin ait suivi un traitement ou 
requ des conseils socio-psychologiques apres une 
agression sexuelle indique que les dossiers con- 
tiendront des renseignements qui se rapportent a la 
defense. Une therapie ne met pas du tout l'accent 
sur les memes choses qu’une enquete ou un autre 
processus entrepris aux fins du proves. Alors que 
les enquetes et les depositions des temoins visent a 
determiner la verite historique — a savoir les faits 
entourant 1’agression alleguee — la therapie met 
generalement l’accent sur l’examen des reactions 
emotives et psychologiques de la plaignante a cer¬ 
tains evenements, apres que 1’agression sexuelle 
ait eu lieu. Les victimes mettent souvent en doute 
leurs perceptions et leur bon jugement, tout parti- 
culierement si l’agresseur etait une connaissance. 
La therapie offre a la victime l’occasion d’explorer 
ses propres sentiments de doute et d’insecurite. Ce 
n’est pas un exercice d’appreciation des faits. Par 
consequent, la vaste majorite des renseignements 
notds au cours des seances de therapie ne sont nul- 
lement pertinents ou, tout au plus, se rapportent 
peu aux questions en litige. De plus, comme je l’ai 
deja mentionne ailleurs, bon nombre de ces rensei¬ 
gnements sont peu fiables en soi et peuvent done 
entraver plutot que faciliter le processus de recher¬ 
che de la verite. Meme si le fait qu’une personne 
ait sollicite des conseils socio-psychologiques 
apres une presumee agression sexuelle peut certai- 
nement susciter chez le requerant l’espoir d’une 
partie de peche fructueuse, il ne s’ensuit pas, en 
1’ absence d’autres elements de preuve, que les ren- 
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evidence, that information found in those records 
is likely to be relevant to the accused’s defence. 

Unlike my colleagues Lamer C.J. and Sopinka 
J., I would not take the “sheer number” of cases in 
which production has been ordered in the past as a 
demonstration of the potential relevance of thera¬ 
peutic records. Whatever may have been their past 
practice in this regard, judges should be 
encouraged to carefully scrutinize claims of rele¬ 
vance in a manner that is sensitive to the therapeu¬ 
tic context and the nature of records created in that 
context. Without such sensitivity, the danger is 
great that records having no real relevance will be 
produced, the search for truth frustrated, and the 
rights of complainants needlessly violated. 


In establishing the required evidentiary basis, 
the applicant may resort to the Crown’s disclosure, 
to its own witnesses, and to cross-examination of 
the Crown witnesses at both the preliminary 
inquiry and the trial. On some occasions, it may 
also be necessary to introduce expert evidence to 
lay the foundation for a production application (for 
instance, expert evidence to the effect that a certain 
type of therapy may lead to “created memories”). 
The determination of relevance is a fluid, rather 
than fixed, process. In consequence, information 
which cannot be proved relevant at one point dur¬ 
ing the trial may later become relevant, in which 
case a further application for production may be 
warranted. However, regardless of when it is 
brought, an application for production will not suc¬ 
ceed if it is not supported by evidence demonstrat¬ 
ing the likely relevance of the records. 


I would like to make two final observations on 
the subject of relevance. The first of these relates 
to the Court of Appeal’s comment that relevance 
should be determined with due regard for “other 
legitimate legal and societal interests, including 
the privacy interests of complainants” ( O’Connor 


seignements figurant dans ces dossiers se rapporte- 
ront vraisemblablement a la defense de l’accuse. 

Contrairement a mes collegues le juge en chef 145 
Lamer et le juge Sopinka, je ne considererais pas le 
«nombre meme» de cas ou la production de docu¬ 
ments a ete ordonnee dans le passe comme preuve 
de la pertinence potentielle des dossiers therapeu- 
tiques. Quelle que puisse avoir ete la pratique sui- 
vie par les juges dans le passd, il faudrait les inciter 
a examiner soigneusement toute affirmation vou- 
lant que de tels dossiers soient pertinents, d’une 
fafon adaptee au contexte therapeutique et a la 
nature des dossiers constitues dans ce contexte. 

Sans une sensibilite necessaire, il y a un grand dan¬ 
ger que soient produits des dossiers n’ayant pas 
vraiment de pertinence, que soit brimee la recher¬ 
che de la verite et que soient inutilement leses les 
droits des plaignantes. 

Pour faire la preuve requise, le requerant peut se 
baser sur les documents et dossiers divulgues par 
le ministere public, sur ses propres temoins et sur 
le contre-interrogatoire des temoins du ministere 
public tant a l’enquete preliminaire qu’au proces. 

A certaines occasions, il peut meme etre necessaire 
de presenter le temoignage d’un expert pour poser 
les fondations d’une demande de production (par 
exemple, le temoignage de T expert selon lequel un 
certain type de therapie peut mener a des «souve- 
nirs fabriques»). La determination de la pertinence 
est un processus souple plutot que rigide. En con¬ 
sequence, les renseignements dont on ne pourra 
demontrer la pertinence a un certain moment au 
coins de l’instance peuvent devenir pertinents par 
la suite et, dans un tel cas, une demande addition- 
nelle de production pourrait etre justifiee. Toute- 
fois, une demande de production ne sera pas 
accueillie, peu importe le moment ou elle est pre¬ 
sentee, si elle n’est pas appuyee par des elements 
de preuve demontrant la pertinence probable des 
dossiers. 

le tiens a faire deux demieres observations en ce 
qui a trait a la pertinence. La premiere porte sur la 
remarque de la Cour d’appel selon laquelle la per¬ 
tinence devrait etre determinee en fonction des 
[TRADUCTION] «autres interets juridiques et socie- 
taux legitimes, dont les interets des plaignants dans 
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(No. 2), at pp. 261-62). In my view, the privacy 
rights of complainants should be considered sepa¬ 
rately, rather than factored into the analysis of rele¬ 
vance. It is important to remember that the ratio¬ 
nale underlying resort to privilege or privacy rights 
is diametrically opposed to that underlying most 
ordinary evidentiary rules of exclusion. Privilege 
and privacy interests would exclude evidence 
d espite the fact that such evidence might further 
the truth-seeking process. On the other hand, ordi¬ 
nary rules of exclusion are generally motivated by 
the desire to further the truth-seeking process, in 
that they tend to exclude evidence which might be 
unreliable, which might mislead or prejudice the 
trier of fact, or which might otherwise prejudice 
the fairness of the trial. Consequently, it is both 
easier and more intellectually honest to consider 
privacy and societal interests in a separate, balanc¬ 
ing step. 


However, as I have already noted, consideration 
for equality is not alien to the objectives of finding 
the truth and conducting a fair trial. On the con¬ 
trary, all of these objectives dictate that a court be 
precluded from drawing inferences on the basis of 
discriminatory or stereotypical lines of reasoning. 
For instance, it is impermissible to seek production 
of records containing reference to other sexual 
activity to support the inference that because the 
complainant has engaged in unrelated sexual activ¬ 
ity she is more likely to have consented to the 
activity in question, or less worthy of belief: 
Seaboyer, supra. 


My second observation relates to the compe¬ 
tence to testify of the subject of the records. A wit¬ 
ness is presumed competent to testify until other¬ 
wise shown. Incompetence to testify can be shown 
in many ways, such as calling a doctor who has 
treated the witness, which do not require disclosure 


la protection de leur vie privee» ( O’Connor (n° 2), 
aux pp. 261 et 262). A mon avis, les droits des 
plaignantes a la protection de leur vie privee 
devraient etre examines de fa?on distincte, plutot 
que dans le cadre de l’analyse de la pertinence. II 
est important de se rappeler que le raisonnement 
qui sous-tend le recours au privilege ou au droit a 
la vie privee est diametralement oppose a celui qui 
sous-tend la plupart des regies ordinaires d’excluo 
sion en matiere de preuve. Les interets dans le pri^ 
vilege et la protection de la vie priv6e excluraientT 
des elements de preuve malgre le fait que de telfp 
elements pourraient favoriser le processus deli 
recherche de la verite. Par ailleurs, les regies ordi-ro 
naires d’exclusion sont generalement motivees pa^ 
le desir de favoriser le processus de recherche de lg> 
verity, en ce sens qu’elles tendent a ecarter les ele 33 " 
ments de preuve qui pourraient etre peu fiables, 
qui pourraient induire en erreur ou influencer le 
juge des faits ou qui pourraient d’une autre fagon 
porter atteinte a requite du proces. Par consequent, 
il est a la fois plus facile et plus honnete sur le plan 
intellectuel de ponderer, lors d’une etape distincte, 
les interets dans la protection de la vie privee et les 
interets de la societe. 

Toutefois, comme je l’ai deja mentionne, le res¬ 
pect du droit a l’egalite n’est pas etranger aux 
objectifs de recherche de la verite et de tenue d’un 
proces equitable. Au contraire, tous ces objectifs 
indiquent qu’un tribunal ne peut pas tirer des con¬ 
clusions qui seraient fondees sur des raisonne- 
ments discriminatoires ou stereotypes. Par 
exemple, il n’est pas permis de demander la divul¬ 
gation de dossiers qui renvoient a d’autres activites 
sexuelles pour etayer la conclusion que, parce que 
la plaignante s’est adonnee a une activite sexuelle 
qui n’est pas liee a l’agression sexuelle, il soit plus 
probable qu’elle ait donn6 son consentement a 
l’activite en question, ou qu’elle soit moins digne 
de confiance: Seaboyer, pr£cit6. 

Ma deuxieme observation porte sur l’habilite a 
temoigner de la personne visee par les dossiers. 
Une personne est presumee habile a temoigner jus- 
qu’a preuve du contraire. L’inhabilite a temoigner 
peut etre demontree de plusieurs fayons, telle 1’as¬ 
signation d’un medecin qui a traite le temoin, ce 
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of private medical records. If competence is the 
basis for defence counsel’s application for produc¬ 
tion of private medical records, then the court 
should first consider if there are any other reasona¬ 
ble alternatives of testing the witness’s compe¬ 
tence which would constitute a lesser invasion into 
the witness’s privacy. 


(2) Balancing 

If the trial judge concludes that the records are 
not likely to be relevant to an issue in the trial or to 
the competence to testify of the subject of the 
records, the application should be rejected. If, on 
the other hand, the judge decides that they are 
likely to be relevant, then the analysis proceeds to 
the second stage, which has two parts. First, the 
trial judge must balance the salutary and deleteri¬ 
ous effects of ordering the production of the 
records to the court for inspection, having regard 
to the accused’s right to make full answer and 
defence, and the effect of such production on the 
privacy and equality rights of the subject of the 
records. If the judge concludes that production to 
the court is warranted, he or she should so order. 


The Chief Justice and Sopinka J. appear to share 
my view that the balancing of the effects of pro¬ 
duction should be undertaken only at this second 
stage of the procedure, after the records have been 
found to be likely relevant. However, they contend 
that the trial judge need not consider competing 
interests, such as the privacy rights of the subject 
of the records, before ordering them produced to 
the court for inspection. This is not my position. 
What my colleagues fail to recognize is that even 
an order for production to the court is an invasion 
of privacy. The records here in question are pro¬ 
foundly intimate, and any violation of the intimacy 
of the records can have serious consequences for 
the dignity of the subject of the records and, in 
some cases, for the course of his or her therapy. 
Neither the subject nor the guardian of the records 
should be compelled to violate the intimacy of the 
records unless the judge has determined, after 


qui n’exige pas la divulgation de dossiers medi- 
caux prives. Si la requete de l’avocat de la defense 
en vue de la divulgation de dossiers medicaux 
prives est fondee sur 1’habilite a temoigner, le tri¬ 
bunal devrait examiner en premier lieu s’il existe 
d’autres moyens raisonnables pour evaluer 1’habi¬ 
lite du temoin a temoigner qui constitueraient une 
intrusion moins grande dans la vie privee du 
temoin. 

(2) La ponderation 

Si le juge du proces conclut que les dossiers ne 
sont pas susceptibles de se rapporter a une question 
en litige dans 1’instance ou a l’habilite a temoigner 
de la personne visee par les dossiers, la demande 
devrait etre rejetee. Si, par ailleurs, le juge decide 
qu’ils seront vraisemblablement pertinents, il doit 
alors passer a la deuxieme etape, qui comporte 
deux volets. Premierement, le juge doit soupeser 
les effets benefiques et prejudiciables qu’entrame- 
rait la production des dossiers aux fins d’examen 
par le tribunal, au regard du droit de 1’accuse a une 
defense pleine et entiere et l’effet d’une telle pro¬ 
duction sur le droit a la protection de la vie privee 
et le droit a l’egalite de la personne visee par les 
dossiers. Si le juge conclut que la production est 
justifiee, il ou elle devrait l’ordonner. 

Le Juge en chef et le juge Sopinka paraissent 151 
partager mon point de vue que la ponderation des 
effets de la production ne devrait etre entreprise 
qu’a cette deuxieme etape de la procedure, apres 
que l’on ait decide que les dossiers seraient vrai¬ 
semblablement pertinents. Cependant, ils sont 
d’avis qu’il n’est pas necessaire que le juge de pre¬ 
miere instance tienne compte des interets opposes, 
comine le droit de la personne visee par les dos¬ 
siers a la protection de sa vie privee, avant d’en 
ordonner la production aux fins d’examen par le 
tribunal. Je ne suis pas d’accord. Mes collegues 
negligent de reconnaitre que meme une ordon- 
nance de production au tribunal constitue une 
atteinte a la vie privee. Les dossiers en l’espece 
sont tres personnels et toute atteinte au caractere 
personnel des dossiers peut avoir de graves conse¬ 
quences sur la dignite de la personne visee, et, 
dans certains cas, sur le deroulement de sa thera- 
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careful consideration, that the salutary effects of 
doing so outweigh the damage done thereby. 


In borderline cases, the judge should err on the 
side of production to the court. The trial judge, in 
examining the materials, will guard the privacy of 
the witness to the best of his or her ability. Never¬ 
theless, reading and vetting large quantities of 
material that have been ordered produced to the 
court out of an abundance of caution can impose 
an excessive burden on judicial resources, espe¬ 
cially if only a small proportion of the records pro¬ 
duced to the court are ultimately produced to the 
defence. Consequently, while borderline cases at 
this stage should be decided in favour of produc¬ 
tion to the court, the determination of relevance 
and balancing should be meaningful, fair and con¬ 
sidered. This carefully considered balancing will 
prevent documents from being needlessly pro¬ 
duced. 

Next, upon their production to the court, the 
judge should examine the records to determine 
whether, and to what extent, they should be pro¬ 
duced to the accused. This step requires the court 
anew, but with the benefit of the inspection of the 
documents, to consider the likely relevance and 
salutary and deleterious effects as previously but 
with production to the accused in mind. 

I have some difficulties with the Court of 
Appeal’s position to the effect that the judge may 
simply disclose to the defence any evidence which 
is “material”. The problem with such an approach 
is that it effectively does away with any considera¬ 
tion for privacy, or for larger societal interests. A 
fair legal system requires respect at all times for 
the complainant’s personal dignity, and in particu¬ 
lar his or her right to privacy, equality and security 
of the person. As the Chief Justice said in 
Dagenais, supra, in the context of a publication 
ban, the common law should not accord pre¬ 


pie. Ni la personne visee ni le gardien des dossiers 
ne devraient etre forces de porter atteinte au carac- 
tere personnel des dossiers a moins qu’un juge ne 
decide, apres examen approfondi, que les effets 
benefiques l’emportent sur les effets prejudiciables 
d’une telle atteinte. 

Dans les cas limites, le juge devrait pencher du 
cotd de la production au tribunal. Le juge du pro- 
cfes, en examinant les documents, protegera de so® 
mieux la vie privee du temoin. Neanmoins, la led^ 
ture et 1’examen d’un grand nombre de document^ 
dont la production a la cour aura ete ordonnee par- 
surcroit de prudence, peut imposer un fardeag 
excessif aux juges, particulierement si une infirrfe 
partie seulement des dossiers produits au tribunal 
est en fin de compte divulguee a la defense. PS 
consequent, bien que les cas limites a ce stade 
devraient etre regies en faveur de la production 
devant la cour, la decision relative a la pertinence 
et a la ponderation devrait etre significative, juste 
et reflechie. Cette ponderation soigneuse permettra 
d’eviter la production de documents inutiles. 

Ensuite, au moment de la production des dos¬ 
siers devant la cour, le juge devra les examiner 
pour determiner si et dans quelle mesure ils 
devraient etre divulgues a 1’accuse. Cette etape 
exige que la cour examine de nouveau, mais avec 
le benefice de 1’inspection des documents, la perti¬ 
nence probable et les effets benefiques et prejudi¬ 
ciables, conune elle l’a deja fait, mais en ayant a 
l’esprit la divulgation a l’accuse. 

J’ai quelque difficult^ avec la position de la 
Cour d’appel selon laquelle le juge peut simple- 
ment divulguer a la defense tout element de preuve 
«substantiel». Le probleme que souleve une telle 
approche est que, en fait, elle ne tient pas compte 
de la protection de la vie privee ou d’interets socie- 
taux plus importants. Un systeme juridique equi¬ 
table exige en tout temps le respect de la dignite 
personnelle de la plaignante et, en particulier, de 
son droit a la vie privee, a l’egalite et a la securite 
de sa personne. Comme le Juge en chef l’a ecrit 
dans 1’arret Dagenais, precite, dans le contexte 
d’une interdiction de publication, la common law 
ne devrait pas privilegier le droit a un proces equi- 
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eminence to the right to a fair trial, over other con¬ 
stitutionally entrenched rights (at p. 877): 

The pro-Charter common law rule governing publica¬ 
tion bans emphasized the right to a fair trial over the 
free expression interests of those affected by the ban. In 
my view, the balance this rule strikes is inconsistent 
with the principles of the Charter , and in particular, the 
equal status given by the Charter to ss. 2(b) and 11 (d). 
It would be inappropriate for the courts to continue to 
apply a common law rule that automatically favoured 
the rights protected by s. 1 l(c/) over those protected by 
s. 2(b). A hierarchical approach to rights, which places 
some over others, must be avoided, both when interpret¬ 
ing the Charter and when developing the common law. 
When the protected rights of two individuals come into 
conflict, as can occur in the case of publication bans. 
Charter principles require a balance to be achieved that 
fully respects the importance of both sets of rights. 


Similarly, as regards the production of private 
records held by third parties, a balance must be 
struck that places the Charter rights of complain¬ 
ants on an equal footing with those of accused per¬ 
sons. 

In Dagenais, the Court assessed proportionality 
by examining and weighing the salutary and dele¬ 
terious effects of the rights infringements in ques¬ 
tion. I believe that such a process was already 
implicit in Seaboyer, in which this Court sought to 
achieve a measure of proportionality between the 
right to privacy and the right to a fair trial. In my 
view, an analogous approach is appropriate in the 
disclosure context. Once a court has reviewed the 
records, production should only be ordered in 
respect of those records, or parts of records, that 
have significant probative value that is not sub¬ 
stantially outweighed by the danger of prejudice to 
the proper administration of justice or by the harm 
to the privacy rights of the witness or to the privi¬ 
leged relation. See also Stuesser, “Reconciling 
Disclosure and Privilege” (1994), 30 C.R. (4th) 67, 
at pp. 71-72. 


table au detriment d’autres droits consacres par la 
Constitution (a la p. 877): 

La regie de common law qui, avant 1’adoption de la 
Charte, regis.sait les ordonnances de non-publication, 
accordait une plus grande importance au droit a un pro- 
ces equitable qu’a la liberty d’expression de ceux qui 
etaient touches par 1’interdiction. A mon sens, l’equi- 
libre que cette regie fixe est incompatible avec les prin- 
cipes de la Charte, en particular avec l’cgalite de rang 
qu’accorde la Charte aux al. 2b) et lid). II ne convien- 
drait pas que les tribunaux continuent d’appliquer une 
regie de common law qui privilegie systematiquement 
les droits garantis a l’al. 11 d) par rapport a ceux que 
garantit l’al. 2b). II faut se garder d’adopter une concep¬ 
tion hierarchique qui donne preseance a certains droits 
au detriment d’autres droits, tant dans V interpretation de 
la Charte que dans 1’elaboration de la common law. 
Lorsque les droits de deux individus sont en conflit, 
comme cela peut se produire dans le cas d’une interdic¬ 
tion de publication, les principes de la Charte comman- 
dent un equilibre qui respecte pleinement 1’importance 
des deux categories de droits. 

De mSme, en ce qui a trait a la production de dos¬ 
siers prives en la possession de tiers, un equilibre 
doit etre trouve qui place les droits des plaignantes 
garantis par la Charte sur le meme pied que ceux 
des accuses. 

Dans Dagenais, la Cour a apprecie la propor- 
tionnalite en examinant et en soupesant les effets 
benefiques et prejudiciables de la violation des 
droits en question. Je crois qu'un tel processus 
etait deja implicite dans 1’arret Seaboyer, dans 
lequel notre Cour a cherche a etablir une mesure 
de proportionnalitd entre le droit a la vie privee et 
le droit a un proces equitable. A mon avis, une 
approche analogue est appropriee dans un contexte 
de divulgation. Une fois qu’un tribunal a examine 
les dossiers produits, seuls devraient etre divulgues 
les dossiers ou les parties de dossiers qui ont une 
valeur probante importante qui n’est pas substan- 
tiellement contrebalancee par le risque d’un preju¬ 
dice a la bonne administration de la justice ou l’at- 
teinte au droit a la vie privee du temoin ou a la 
relation privildgiee. Voir egalement Stuesser, 
«Reconciling Disclosure and Privilege» (1994), 30 
C.R. (4th) 67, aux pp. 71 et 72. 
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Although this list is not exhaustive, the follow¬ 
ing factors should be considered in this determina¬ 
tion: (1) the extent to which the record is necessary 
for the accused to make full answer and defence; 

(2) the probative value of the record in question; 

(3) the nature and extent of the reasonable expecta¬ 
tion of privacy vested in that record; (4) whether 
production of the record would be premised upon 
any discriminatory belief or bias; (5) the potential 
prejudice to the complainant’s dignity, privacy or 
security of the person that would be occasioned by 
production of the record in question; (6) the extent 
to which production of records of this nature 
would frustrate society’s interest in encouraging 
the reporting of sexual offences and the acquisition 
of treatment by victims; and (7) the effect on the 
integrity of the trial process of producing, or fail¬ 
ing to produce, the record, having in mind the need 
to maintain consideration in the outcome. 


According to the Chief Justice and Sopinka J., 
society’s interest in encouraging victims of sexual 
assault to report the offences and to obtain 
treatment “is not a paramount consideration” 
(para. 33), and the effect of production on the 
integrity of the trial process should not be consid¬ 
ered at all, in assessing whether the guardians of 
therapeutic records should be compelled to pro¬ 
duce them to the defence. I can see no reason to 
reduce the relative importance of these factors, let 
alone exclude them, when balancing the salutary 
and deleterious effects of a production order. 


This Court has already recognized that society 
has a legitimate interest in encouraging the report¬ 
ing of sexual assault and that this social interest is 
furthered by protecting the privacy of complain¬ 
ants: Seaboyer, supra, at pp. 605-6. Parliament, 
too, has recognized this important interest in 
s. 276(3 ){b) of the Criminal Code. While Seaboyer 
and s. 276(3 )(b) relate to the admissibility of evi¬ 
dence regarding the past sexual conduct of the 
complainant, the same reasoning applies here. The 
compelled production of therapeutic records is a 
serious invasion of complainants’ privacy which 


Bien que la liste ne soit pas exhaustive, les fac- 
teurs suivants devraient etre pris en consideration 
dans cette determination: (1) la mesure dans 
laquelle ce dossier est necessaire pour que 1’accuse 
puisse presenter une defense pleine et entiere; (2) 
la valeur probante du dossier en question; (3) la 
nature et la portee de l’attente raisonnable au res¬ 
pect du caractere prive de ce dossier; (4) la ques¬ 
tion de savoir si la production du dossier reposerajj 
sur une croyance ou un prejuge discriminatoire^ 
(5) le prejudice possible a la dignite, a la vie privefr 
ou a la securite de la personne de la plaignante qit@ 
pourrait causer la production du dossier en quesS 
tion; (6) la mesure dans laquelle la production de 
dossiers de cette nature nuirait h l’interet qu’a la 
socidte a ce que les victimes signalent les agre§? 
sions sexuelles et suivent des therapies; et (7) l’efr 
fet de la production ou de la non-production du 
dossier sur l’integrite du processus judiciaire, 
compte tenu de la necessite de garder a 1’esprit les 
consequences de la decision. 

Selon le Juge en chef et le juge Sopinka, l’inte¬ 
ret qu’a la societe a encourager les victimes 
degression sexuelle a signaler ces infractions et a 
suivre des traitements «n’est pas une consideration 
primordiale» (par. 33) et 1’effet de la production 
sur i’integrite du processus judiciaire n’entre pas 
du tout en ligne de compte lorsqu’on determine si 
les gardiens de dossiers therapeutiques devraient 
etre contraints de les divulguer a la defense. Je ne 
vois aucun motif de reduire 1’importance relative 
de ces facteurs et encore moins de les exclure de 
l’exercice de ponderation des effets benefiques et 
prejudiciables d’une ordonnance de production. 

Notre Cour a deja reconnu que la societe a un 
interet legitime a encourager le depot de plaintes 
degressions sexuelles et que cet intdret est favo- 
ris6 par la protection de la vie privee des plai- 
gnantes: Seaboyer, precite, aux pp. 605 et 606. Le 
legislateur federal a, lui aussi, reconnu cet impor¬ 
tant interet a l’al. 276(3)6) du Code criminel. Bien 
que l’arret Seaboyer et l’al. 276(3)6) aient trait a 
1’admissibility de la preuve concemant le compor- 
tement sexuel anterieur d’une plaignante, le merne 
raisonnement s’applique en l'espece. La produc¬ 
tion forcee de dossiers therapeutiques constitue 
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has the potential to deter sexual assault victims 
from reporting offences or, if they do report them, 
from seeking treatment. 


As Lamer C.J. and Sopinka J. observe, measures 
exist for limiting the extent of the invasion of pri¬ 
vacy associated with a production order. However, 
despite such measures, the compelled production 
of therapeutic records to the defence remains a 
serious violation of the complainant’s privacy and 
a deterrent to the reporting of offences and the 
acquisition of treatment. At the same time, produc¬ 
tion may affect the integrity of the trial process. 
Judges must carefully weigh these consequences 
when deciding whether to make an order for pro¬ 
duction. 


As a further argument in favour of a less oner¬ 
ous burden upon the accused, the Chief Justice and 
Sopinka J. compare the accused to a state agent 
applying for a search warrant under s. 487(1)(6) of 
the Criminal Code. They state that, by virtue of 
s. 487(1)(6), “production of third party records is 
always available to the Crown” (para. 34) where 
there are reasonable grounds to believe that evi¬ 
dence will be found. Because the interpretation of 
s. 487(1 )(6) is not an issue in this appeal, I will 
keep my comments to a minimum. However, I 
must disagree with my colleagues’ suggestion that 
the Crown can always obtain a warrant for produc¬ 
tion of the therapeutic records of innocent third 
parties simply by establishing “reasonable 
grounds”. On the contrary, in a decision penned by 
the Chief Justice (then Lamer J.), this Court has 
held that a judge may refuse a search warrant, even 
if the statutory requirement of “reasonable 
grounds” is met, in order to protect the fundamen¬ 
tal rights of innocent third parties: Descoteaux v. 
Mierzwinski, [1982] 1 S.C.R. 860, at pp. 889-91. 
Therefore, it should not be assumed that the state 
could obtain a warrant in respect of intimate 
records held by innocent third parties as easily as 
the Chief Justice and Sopinka J. now suggest. Nor, 
in my view, should the accused be entitled to com- 


une atteinte grave a la vie privde des plaignantes, 
atteinte qui risque de dissuader les victimes 
degression sexuelle de deposer des plaintes, ou 
encore, si elles portent plainte, de les dissuader de 
suivre des therapies. 

Ainsi que le notent le Juge en chef et le juge 
Sopinka, il existe des moyens de restreindre l’eten- 
due de T atteinte a la vie privee resultant d’une 
ordonnance de production. Cependant, malgre ces 
mesures, la divulgation forcee de dossiers thera- 
peutiques a la defense demeure une grave atteinte a 
la vie privee des plaignantes et un facteur suscepti¬ 
ble de les dissuader de porter plainte et de suivre 
une therapie. De plus, la production de tels dos¬ 
siers risque d’avoir une incidence sur Tintegrite du 
processus judiciaire. Les juges doivent soupeser 
soigneusement ces consequences lorsqu’ils deci- 
dent s’ils doivent ordonner la production de ces 
dossiers. 

Comme argument supplementaire en faveur 160 
d’un fardeau moins lourd pour T accuse, le Juge en 
chef et le juge Sopinka assimilent Taccuse a un 
agent de 1 ’Etat qui requiert un mandat de perquisi¬ 
tion en vertu de l’al. 487(1)6) du Code criminel. Ils 
soutiennent qu’en vertu de 1’al. 487(1)6) «le minis- 
tere public peut toujours exiger la production de 
dossiers de tiers» (par. 34) quand il y a des motifs 
raisonnables de croire qu’ils foumiront une preuve. 
Puisque l’interpretation de Pal. 487(1)6) n’est pas 
en cause en l’espece, je limiterai mes observations 
au strict minimum. Toutefois, je dois exprimer 
mon disaccord avec 1’ affirmation de mes collegues 
que le ministere public peut toujours obtenir un 
mandat de perquisition en vue d’obtenir la produc¬ 
tion de dossiers therapeutiques de tiers innocents 
en etablissant simplement l’existence de «motifs 
raisonnables». Bien au contraire, dans une decision 
redigee par le Juge en chef (alors juge puine), notre 
Cour a decide qu’un juge peut refuser un mandat 
de perquisition, meme si l’exigence legale de 
«motifs raisonnables» est remplie, afin de proteger 
les droits fondamentaux de tiers innocents: 
Descoteaux c. Mierzwinski, [1982] 1 R.C.S. 860, 
aux pp, 889 a 891. On ne peut done presumer que 
1’fitat pourra obtenir un mandat qui viserait des 
dossiers prives en la possession de tiers innocents, 
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pel production of such records without a rigorous 
inquiry into the relevance of the records and the 
salutary and deleterious effects of compelling their 
production. 


I would add that where the defence seeks to jus¬ 
tify disclosure on the basis of anticipated relevance 
to particular issues, some inquiry is warranted into 
whether or not these issues are collateral to the real 
issues at trial. Since the defence cannot pursue 
inconsistencies on collateral issues, the defence is 
really no better off having production on that issue. 
It follows that failure to produce information relat¬ 
ing only to collateral issues will not impair the 
accused’s right to full answer and defence. See, 
e.g., R. v. C. (B.) (1993), 80 C.C.C. (3d) 467 
(Ont. C.A.); R. v. Davison, DeRosie and 
MacArthur (1974), 20 C.C.C. (2d) 424 

(Ont. C.A.). 


At the opposite end of the spectrum, where 
material is found that is essential to the accused’s 
ability to make full answer and defence, then jus¬ 
tice dictates that this material be produced, even if 
this information was not argued as a basis for pro¬ 
duction by the defence. However, in some such 
cases, sensitivity to the complainant’s privacy 
rights and security of the person might dictate that 
the complainant be given the option of withdraw¬ 
ing from the prosecution rather than facing produc¬ 
tion of the records in question. 

In that vein, where a court concludes that pro¬ 
duction is warranted, it should only be made in the 
manner and to the extent necessary to achieve that 
objective: Dagenais, supra. The court should not 
release classes of records, but rather should inspect 
each individual record for materiality. Records that 
are to be produced should be vetted with a view to 
protecting the witness’s privacy, while nonetheless 
maintaining sufficient detail to make the contents 
meaningful to the reader. The judge may, in cer- 


aussi facilement que le Juge en chef et le juge 
Sopinka le pretendent. A mon avis, l’accuse ne 
devrait pas non plus avoir le droit de forcer la pro¬ 
duction de tels dossiers sans examen rigoureux de 
leur pertinence et des effets benefiques ou prejudi- 
ciables d’une telle production. 

J’ajouterais que, lorsque la defense tente de jus- 
tifier la divulgation de dossiers en se fondant su]q 
leur pertinence anticipee en relation avec des ques-O 
tions en litige, il y a lieu de se demander si ces - 
questions sont ou non accessoires aux veritable&n 
questions en cause au proces. Comme la defensefj 
n’est pas autorisee a contredire des reponses sur§ 
des questions accessoires, elle ne saurait etre danP 
une ineilleure position en obtenant la production 
de renseignements sur cette question accessoire. II 
s’ensuit que 1’omission de produire des renseigne¬ 
ments se rapportant uniquement a des questions 
accessoires ne portera pas atteinte aux droits de 
1’accuse de presenter une defense pleine et entiere. 
Voir, par exemple, R. c. C. (B.) (1993), 80 C.C.C. 
(3d) 467 (C.A. Ont.); R. c. Davison, DeRosie 
and MacArthur (1974), 20 C.C.C. (2d) 424 
(C.A. Ont.). 

A Fautre extremite du spectre, lorsque des docu¬ 
ments s’averent essentiels pom - que l’accuse puisse 
presenter une defense pleine et entiere, la justice 
exige que ces documents soient produits, meme si 
ces renseignements n’avaient pas ete consideres 
par la defense comme base de la requete pour pro¬ 
duction. Cependant, dans certains de ces cas, 

1’obligation de tenir compte des droits a la protec¬ 
tion de la vie privee et k la securite de la personne 
de la victime impose que la plaignante puisse avoir 
l’option de se desister de la poursuite au lieu de 
faire face a la production des dossiers en question. 

Dans cette veine, lorsqu’un tribunal conclut que 
la production est justifiee, il ne devrait 1’autoriser 
que de la maniere et dans la mesure necessaires a 
la realisation de cet objectif: Dagenais, precite. Le 
tribunal ne devrait pas communiquer des catego¬ 
ries de dossiers, mais il devrait plutot examiner 
chaque dossier pour savoir s’il est substantiel. Les 
dossiers a produire devraient etre edites dans le but 
de proteger la vie privee du temoin, tout en conser- 
vant suffisamment de details pour que le contenu 



[1995] 4 R.C.S. 


R. c. O’CONNOR Le juge L’Heureux-Dube 


507 


tain cases, wish to hear submissions on whether 
the vetting of the records should be assisted by 
counsel for the complainant, for the guardian of 
the records, or for the Crown. It will generally be 
appropriate, moreover, to review the records in 
camera, and to keep the records sealed and in the 
custody of the registrar. Depending upon the sensi¬ 
tivity of the records, the court should consider 
prohibiting the making of any reproductions of 
those records and imposing a publication ban on 
such terms as are deemed appropriate. In excep¬ 
tional cases, the court may consider making an 
order prohibiting defence counsel from discussing 
the contents of these records with the accused. 
Finally, I agree with the Court of Appeal that it is 
appropriate that all records produced to the court 
but not ultimately to the defence be sealed and 
retained in the file in the event that they should 
need to be reviewed later. These procedures are 
part and parcel of the process of ensuring that pri¬ 
vacy rights are minimally impaired while nonethe¬ 
less furthering the objective of guaranteeing the 
accused full answer and defence and a fair trial. 


(v) Admissibility 

I cannot emphasize enough that the guidelines 
outlined above are clearly not synonymous with 
the test for admissibility of evidence at trial, out¬ 
lined in Seaboyer and in s. 276 of the Code. Dis¬ 
closure and production are broader concepts than 
admissibility and, as such, evidence which is pro¬ 
duced to the defence will not necessarily be admis¬ 
sible at trial. 


Indeed, in most cases, private records relating to 
the counselling or treatment of the complainant 
will be irrelevant and inadmissible hearsay evi¬ 
dence. Notes of statements made by a complainant 
in a therapeutic context are inherently unreliable 
because they are frequently not prepared contem¬ 
poraneously with the statements, are not intended 
to be an accurate record of the statements, and are 
not ratified by the complainant. Moreover, they 
touch on a variety of topics not relevant to the 
issues at trial or the complainant’s competence to 


ait une signification pour le lecteur. Le juge peut, 
dans certains cas, vouloir entendre les parties sur la 
question de savoir si, pour l’edition des dossiers, il 
devrait se faire aider par le procureur de la plai- 
gnante, par celui du gardien des dossiers ou par le 
substitut du procureur general. En outre, il con- 
viendra generalemeni d’examiner les dossiers a 
huis-clos, de les garder sous scelles et de les con- 
fier il la garde du greffier. Selon le caractere delicat 
des dossiers, le tribunal devrait envisage!" d’inter- 
dire toute reproduction de ces dossiers et imposer 
une interdiction de publication aux conditions qu’il 
juge appropriees. Dans les cas exceptionnels, le tri¬ 
bunal peut envisager de rendre une ordonnance 
interdisant au procureur de la defense de discuter 
du contenu de ces dossiers avec 1’accuse. En der¬ 
nier lieu, je partage l’avis de la Cour d’appel selon 
lequel il conviendrait que tous les documents pro- 
duits au tribunal mais non divulgues soient scelles 
et conserves au dossier au cas oil ils devraient etre 
examines plus tard. Ces procedures font partie 
integrante du processus visant a minimiser le plus 
possible l’atteinte au droit a la vie privee tout en 
garantissant a l’accuse une defense pleine et 
entiere et un proces equitable. 

(v) L’admissibility 

Je ne saurais assez insister sur le fait que les 164 
lignes directrices enoncees ci-dessus ne correspon¬ 
dent pas necessairement au test enonce dans 1’arret 
Seaboyer et a l’art. 276 du Code regissant T admis¬ 
sibility de la preuve lors du proces. La divulgation 
et la production sont des notions plus larges que 
1’admissibility et, en consequence, les elements de 
preuve divulgues a la defense ne seront pas neces¬ 
sairement admissibles lors du proces. 

En fait, dans la plupart des cas, les dossiers 165 
prives qui se rapportent aux conseils socio- 
psychologiques re (jus par la plaignante ou aux trai- 
tements qu’elle a suivis ne seront pas pertinents et 
constitueront une preuve par oui'-dire irrecevable. 

Les notes portant sur des declarations faites par 
une plaignante dans un contexte therapeutique 
sont, de fa<jon inherente, sujettes a caution parce 
qu’elles n’ont pas ete preparees en ineme temps 
que les declarations, ne sont pas censees constituer 
un enregistreinent precis des declarations et ne 
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testify. As I have observed earlier in these reasons, 
there is a real risk that statements having little or 
no real relevance may be taken out of context as a 
basis for unwarranted inferences. 


In any event, the admissibility of the records as 
evidence must be determined if and when the 
accused seeks to introduce them. The fact that 
records have been ordered produced to the defence 
does not mean that the records are necessarily 
admissible. 

I now turn to the last issue argued before this 
Court, which is the question of the proper forum 
for an application for production, and the timing of 
such an application. 

(vi) Forum and Timing 

(a) Preliminary Inquiry 

In Doyle v. The Queen, [1977] 1 S.C.R. 597, this 
Court stated that the powers of a preliminary 
inquiry judge are only those conferred either 
expressly by statute or by necessary implication. 
Since there is no explicit statutory authority for an 
order requiring third parties to produce private 
records to the defence at a preliminary inquiry, the 
power to make such an order, if it exists, must be 
necessarily incidental to some other statutory 
power. 


The primary function of the preliminary inquiry, 
which is clearly set out in s. 548(1) of the Code, is 
undoubtedly to ascertain that the Crown has suffi¬ 
cient evidence to commit the accused to trial. See 
also Caccamo v. The Queen, [1976] 1 S.C.R. 786. 
Over time, however, the preliminary inquiry 
appears to have taken upon itself an ancillary pin- 
pose, which is to afford the accused an opportunity 
to discover and appreciate the case to be made 
against him at trial: Skogman v. The Queen, [1984] 


sont pas ratifiees par la plaignante. Qui plus est, 
elles touchent a un grand nombre de sujets qui ne 
se rapportent pas aux questions soulevees dans 
1’instance ou a 1’habilite de la plaignante a temoi- 
gner. Comme je l’ai fait remarquer precedemment 
dans ces motifs, il existe un risque reel que des 
declarations peu ou non vraiment pertinentes puis- 
sent etre utilisees hors de leur contexte afin d’en 
inferer des conclusions injustifiees. 

O 

De toute fagon, l’admissibilite des dossiers 4 
titre d’elements de preuve doit etre reglee a£> 
moment ou 1’accuse cherche a les mettre ejtj 
preuve. Le fait que la production de dossiers a 1^ 
defense ait etd ordonnee ne signifie pas que Ids 5 
dossiers soient necessairement admissibles. 

05 

Je passe maintenant a la demiere question plai- 
dee devant notre Cour, qui est de savoir a quel tri¬ 
bunal doit etre adressee une demande de produc¬ 
tion et a quel moment une telle demande doit etre 
presentee. 

(vi) La tribune et 1’etape appropriee 

a) L’enquete preliminaire 

Dans l’arret Doyle c. La Reine, [1977] 1 R.C.S. 
597, notre Cour a statue que les pouvoirs d’un juge 
presidant une enquete preliminaire se limitent a 
ceux qui lui sont conferes expressement ou impli- 
citement par la loi. Etant donne qu’il n’y a pas de 
disposition legislative explicite visant une ordon- 
nance obligeant les tiers a divulguer a la defense 
des dossiers prives lors de l’enquete preliminaire, 
le pouvoir de rendre une telle ordonnance, s’il 
existe, doit etre accessoire a un autre pouvoir con- 
fere par la loi. 

Laprincipale fonction de l’enquete preliminaire, 
dnoncee clairement au par. 548(1) du Code, est a 
n’en pas douter de verifier si le ministere public a 
une preuve suffisante pour renvoyer 1’accuse a pro- 
ces. Voir egalement Caccamo c. La Reine, [1976] 1 
R.C.S. 786. Avec le temps, cependant, 1’enquete 
preliminaire semble s’etre donne un but accessoire, 
qui est de foumir a l’accus6 l’occasion de decou- 
vrir et d’evaluer la preuve que le ministere public 
entend presenter contre lui lors du proves: 
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2 S.C.R. 93. This judicially inspired expansion of 
the nature and ambit of the preliminary inquiry has 
been attributed by learned commentators to the 
historical lack of any formal, institutionalized pro¬ 
cedures by which an accused could obtain full and 
effective disclosure of the Crown’s case. (See Re 
Regina and Arviv (1985), 19 C.C.C. (3d) 395 
(Ont. C.A.), at p. 403, per Martin J.A., leave to 
appeal refused, [1985] 1 S.C.R. v.) 


Although preliminary inquiry judges are not 
permitted to determine the credibility of witnesses, 
one might hazard to say that the ancillary purpose 
of “discovery” has lately begun to eclipse the pri¬ 
mary purpose of sparing the accused the gross 
indignity of being placed on trial in circumstances 
where there is simply insufficient evidence to jus¬ 
tify holding the trial at all. One provincial court 
judge, in the course of a thoughtful discussion on 
the evolving role of the preliminary inquiry, 
recently expressed great frustration with this 
apparent turn of events: 


... the preliminary hearing or preliminary inquiry has 
been turned into a nightmarish experience for any pro¬ 
vincial court judge. Rules with respect to relevancy have 
been widened beyond recognition. Cross-examination at 
a preliminary inquiry now seems to have no limits. 
Attempts by provincial court judges to limit cross-exam¬ 
ination have been perceived by some superior courts as 
a breach of the accused’s right to fundamental justice, a 
breach of his or her ability to be able to make full 
answer and defence. 

The present state of the preliminary inquiry is akin to 
a rudderless ship on choppy waters. The preliminary 
hearing has been turned into a free-for-all, a living hell 
for victims of crime and witnesses who are called to 
take part in this archaic ritual. 

{R. v. Darby , [1994] B.C.J. No. 814 (Prov. Ct.), at 
paras. 9 and 10.) 

Nevertheless, the “discovery” aspect of the pre¬ 
liminary' inquiry remains, at most, an incidental 
aspect of what is in essence an inquiry into 


Skogman c. La Reine, [1984] 2 R.C.S. 93. Cette 
expansion, inspiree de la jurisprudence, de la 
nature et de la portee de Tenquete preliminaire a 
ete attribute par les commentateurs a T absence 
historique de toute procedure formelle par laquelle 
Taccuse pourrait obtenir une divulgation de tous 
les details de la preuve du ministere public. (Voir 
Re Regina and Arviv (1985), 19 C.C.C. (3d) 395 
(C.A. Ont.), h la p. 403, le juge Martin, autorisa- 
tion de pourvoi refusee, [1985] 1 R.C.S. v.) 

Bien que les juges qui president une enquete 
preliminaire ne soient pas autorises a determiner la 
credibility des temoins, on pourrait se risquer a 
dire que le but accessoire de la «communication 
prealable» a commence demierement a eclipser 
son objectif principal qui etait d’epargner a T ac¬ 
cuse le serieux outrage de subir un proces dans des 
circonstances ou la preuve n’est tout simplement 
pas suffisante pour justifier meme la tenue d’un 
proces. Un juge d’une cour provinciate, a 1’occa¬ 
sion d’un examen minutieux de revolution du role 
de Tenquete preliminaire, a recemment exprime 
une grande frustration relativement a cette toumure 
des evenements: 

[TRADUCTION] . . . Taudience ou enquete preliminaire a 
toume au cauchemar pour tout juge de cour provinciale. 

Les rfegles relatives a la pertinence ont ete elargies de 
fafon meconnaissable. Le contre-interrogatoire lors 
d’une enquete preliminaire semble maintenant n’avoir 
plus de limites. Les tentatives des juges de cours provin¬ 
ciates en vue de limiter le contre-interrogatoire ont ete 
peiyues par certains tribunaux superieurs comme une 
atteinte au droit a la justice fondamentale de 1’accuse, 
une atteinte a la possibility pour lui de presenter une 
defense pleine et entiere. 

Dans son etat actuel, Tenquete preliminaire est une 
sorte de navire h la derive dans des eaux agitees. L’en- 
quete preliminaire a toume a la melee generate, est 
devenue un veritable enfer pour les victimes d’infrac- 
tions criminelles et les temoins qui sont appeles a parti- 
ciper a ce rituel archaique. 

(R. c. Darby, [1994] B.C.J. No. 814 (C. prov.), aux 
par. 9 et 10.) 

Neanmoins, la «communication prealable» dans 171 
le cadre de Tenquete preliminaire demeure tout au 
plus un aspect accessoire de ce qui est essentielle- 
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whether the Crown’s evidence is sufficient to war¬ 
rant the co mm ittal of the accused to trial. We must 
also recognize that the law of disclosure in Canada 
changed significantly as a result of this Court’s 
decision in Stinchcombe, supra. Stinchcombe rec¬ 
ognized that a rigorous duty exists on the Crown to 
disclose to the defence all information in its pos¬ 
session, both inculpatory and exculpatory, which is 
not clearly irrelevant or privileged. While the 
Crown retains a discretion as to what is “clearly 
irrelevant”, this discretion is re viewable by the trial 
judge at the instance of the defence. In short, 
Stinchcombe marked the dawn of a new era in dis¬ 
closure to the defence, by transforming a profes¬ 
sional courtesy into a formal obligation. Failure by 
the Crown to comply with this obligation may, 
particularly when motivated by an intention to 
withhold relevant information, result in the drastic 
remedy of a stay of proceedings. Consequently, in 
light of Stinchcombe and other decisions of this 
Court that have elaborated on those disclosure 
guidelines (R. v. Egger, [1993] 2 S.C.R. 451; 
Chaplin, supra), it may be necessary to reassess 
the extent to which the “discovery” rationale 
remains appropriate as a consideration in the con¬ 
duct of the modern-day preliminary inquiry. 


The more limited question for the purposes of 
this appeal, however, is whether the judge at a pre¬ 
liminary inquiry may consider applications for 
production of private records held by third parties. 


It is beyond doubt that the statutory powers of a 
preliminary inquiry judge include the power to 
order witnesses to give evidence. Section 545 of 
the Code, for example, contemplates that a prelim¬ 
inary inquiry judge may require a witness to pro¬ 
duce documents. However, the jurisdiction of a 
judge at a preliminary inquiry must be interpreted 


ment un examen en vue de determiner si la preuve 
a charge est suffisante pour justifier le renvoi a 
proces. Nous devons egalement admettre que le 
droit regissant la divulgation au Canada a change 
de fa$on importante a la suite de 1’arret de notre 
Cour dans 1’affaire Stinchcombe, precite. On y a 
reconnu que le ministere public a 1’obligation 
stride de divulguer it la defense tous les renseigne- 
inents en sa possession, qu’ils soient mciilpatoirekj 
ou exculpatoires, a l’exception de renseignements 
manifestement non pertinents ou privilegies. Bien 
que le ministere public conserve un pouvoir discre^) 
tionnaire de decider ce qui «n’est manifesto merit! 
pas pertinent», ce pouvoir discretionnaire est sus-S 
ceptible de revision par le juge du proces a la 
demande de la defense. En resume, 1 ’arreg 
Stinchcombe a marque 1’aube d’une ere nouvelle* 
en matiere de divulgation a la defense des details 
de la preuve, en transformant en obligation for- 
melle ce qui n’etait auparavant qu’un geste de 
courtoisie professionnelle. L’omission par le 
ministere public de se conformer a cette obligation 
peut, particulierement lorsqu’elle est motivec par 
1’intention de cacher des renseignements perti¬ 
nents, entrainer la reparation draconienne que 
constitue l’arret des procedures. Par consequent, 
compte tenu de 1’arret Stinchcombe et d’autres 
arrets de notre Cour qui ont elabore sur ces lignes 
directrices en matiere de divulgation (R. c. Egger, 
[1993] 2 R.C.S. 451; Chaplin, precite), il peut etre 
necessaire de reevaluer la mesure dans laquelle le 
fondement de la communication des pieces du 
dossier avant l’audience» reste approprie a la con¬ 
duce de l’enquete preliminaire modeme. 

Cependant, aux fins du present pourvoi, la ques¬ 
tion plus limitee est de savoir si le juge presidant 
l’enquete preliminaire peut connaitre des 
demandes de production de dossiers prives detenus 
par des tiers. 

II va sans dire que les pouvoirs que la loi 
accorde au juge presidant l’enquete preliminaire 
comprennent celui d’ordonner aux temoins de 
deposer. Par exemple, Part. 545 du Code prevoit le 
cas ou un juge peut, lors de 1’enquete preliminaire, 
exiger d’un teinoin qu’il produise des documents. 
Cependant, la competence du juge a l’enquete pre- 
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in light of the essential purpose of the inquiry, 
which is to assess whether the Crown has suffi¬ 
cient evidence to warrant committing the accused 
to trial. The preliminary inquiry judge does not 
have the power to inquire into other matters, or to 
order the production of documents which are not 
related to this assessment. 


In Patterson v. The Queen, [1970] S.C.R. 409, 
for instance, this Court held that a preliminary 
inquiry judge had no power to compel production 
of a statement made to police by a prosecution wit¬ 
ness. It is apparent that the Court was of the view 
that production of such a statement was not related 
to the purpose of the preliminary inquiry. On 
behalf of the majority, Judson J. stated (at p. 412): 

The purpose of a preliminary inquiry is clearly defined 
by the Criminal Code — to determine whether there is 
sufficient evidence to put the accused on trial. It is not a 
trial and should not be allowed to become a trial. We are 
not concerned here with the power of a trial judge to 
compel production during the trial nor with the extent to 
which the prosecution, in fairness to an accused person, 
ought to make production after the preliminary hearing 
and before trial. 

(See also Re Hislop and The Queen (1983), 7 
C.C.C. (3d) 240 (Ont. C.A.), leave to appeal 
refused, [1983] 2 S.C.R. viii.) Similarly, I do not 
see how private records in the hands of third par¬ 
ties could ever be relevant to the issues at a prelim¬ 
inary inquiry. 

In addition, it is crucial not to lose sight of the 
fundamental rationale for allowing an accused to 
obtain production of private records. The records 
are not part of the Crown’s case against the 
accused; consequently, the purpose of ordering 
their production is not to give the accused advance 
notice of the case to meet. Nor would the records 
be produced for the purpose of providing possible 
leads for the defence’s own “investigation” — 
third parties have no obligation to assist the 
defence in this manner. Rather, the sole basis on 
which third parties may be compelled to produce 
the records to the defence is that it would be unfair 
for an accused to be convicted if, as a result of evi- 


liminaire doit etre interpretee en fonction de l’objet 
fondamental de 1’enquete, qui est de determiner si 
le ministere public a une preuve suffisante pour 
renvoyer le prevenu h. proces. Le juge qui preside 
une enquete preliminaire n’a pas le pouvoir d’exa¬ 
miner d’autres questions ni celui d’ordonner la 
production de documents qui n’ont aucun rapport 
avec cet examen. 

Dans 1’arret Patterson c. La Reine, [1970] 
R.C.S. 409, notre Cour a statue que le juge presi- 
dant une enquete preliminaire n’a pas le pouvoir de 
forcer la production d’une declaration faite a la 
police par un temoin a charge. De toute evidence, 
notre Cour etait d’avis que la production d’une 
telle declaration n’avait aucun rapport avec l’objet 
de l’enquete preliminaire. Le juge Judson, s’expri- 
mant au nom de la majorite, affirme (a la p. 412): 

Le Code criminel definit clairement le but de 1’enquete 
preliminaire qui est d’etablir s’il y a une preuve suffi¬ 
sante pour renvoyer le prevenu a son proces. L’enquete 
n’est pas un proces et il ne faut pas permettre qu’elle en 
devienne un. II ne s’agit pas ici de la faculte qu’a le juge 
du proces d’exiger la production de pieces au cours du 
proces, ni de la mesure oil la poursuite, par loyaute 
envers le prevenu, doit la faire entre 1’enquete prelimi¬ 
naire et le proems. 

(Voir aussi Re Hislop and The Queen (1983), 7 
C.C.C. (3d) 240 (C.A. Ont.), autorisation de pour- 
voi refusee, [1983] 2 R.C.S. viii). De me me, je ne 
vois pas comment des dossiers prives detenus par 
des tiers pourraient etre de quelque fag on perti¬ 
nents dans le cadre d’une enquete preliminaire. 

En outre, il est important de ne pas perdre de 175 
vue la raison fondamentale qui justifie qu’un 
accuse obtienne la divulgation de dossiers prives. 

Les dossiers ne font pas partie de la preuve que fait 
valoir le ministere public contre l’accuse; par con¬ 
sequent, en ordonnant leur divulgation, le but n’est 
pas de permettre a l’accuse de connaitre d’avance 
la «preuve complete» a laquelle il devra repondre. 

Les dossiers ne devraient pas non plus etre divul- 
gues afin de foumir des pistes possibles permettant 
a la defense de rnener sa propre «enquete» — les 
tiers ne sont pas tenus d’aider la defense de cette 
maniere. Loin de la, les tiers ne peuvent etre tenus 
de divulguer les dossiers a la defense que pour 


1995 CanLII 51 (SCC) 



512 


R. v. O’CONNOR L’Heureux-Dube J. 


[1995] 4 S.C.R. 


dence having significant probative value being 
unjustifiably withheld from the defence, the 
accused were unable to put this evidence before 
the trier of fact. 


Since a preliminary inquiry is not a final deter¬ 
mination of guilt, this fundamental rationale for 
ordering production is inapplicable. It follows that, 
while production of the records at the preliminary 
inquiry would no doubt be useful to the defence, 
there is no constitutional imperative at that stage 
that would justify an infringement of the privacy 
rights of the subject of the records. 


For these reasons, I am of the view that a pre¬ 
liminary inquiry judge is without jurisdiction to 
order the production of private records held by 
third parties. 

(b) Pre-trial Applications 

The disclosure order in the present case, how¬ 
ever, did not emanate from a preliminary inquiry 
judge. Rather, it was issued in response to a pre¬ 
trial application by the defence before Campbell 
A.C.J., who was not seized of the trial. There is no 
question that Campbell A.C.J. had jurisdiction to 
make the order requested. However, for the fol¬ 
lowing reasons, it is my view that even a superior 
court judge should not, in advance of the trial, 
entertain an application for production of private 
third party records. 


In the first place, such applications should be 
heard by the judge seized of the trial, rather than a 
pre-trial judge. In R. v. Litchfield, [1993] 4 S.C.R. 
333, this Court had occasion to examine the 
reviewability of a pre-trial severance order issued 
by a judge who was not seized of the trial. 
Although it noted that the collateral attack rule 
ordinarily precluded a trial judge from reviewing 
orders made by judges of concurrent jurisdiction, it 


l’unique raison qu’il serait injuste qu’un accuse 
soit declare coupable parce que, sans raison vala- 
ble, un element de preuve ayant une valeur pro- 
bante importante n’etait pas communique a la 
defense, et que, en consequence, Faccuse n’etait 
pas en mesure de presenter cette preuve au juge 
des faits. 

Iitant donnd qu’une enquete prdliminaire 
constitue pas une decision definitive en ce qui cop? 
cerne la culpabilite d’un accuse, la raison fonda- 
mentale d’ordonner la divulgation ne s’appliqiijS 
pas. II en decoule que, bien que la production dqd 
dossiers a l’enquete preliminaire soit sans doug 
utile pour la defense, il n’existe aucune obligation 
constitutionnelle a cette etape qui justifierait ui§ 
atteinte au droit & la vie privee de la personne visee 
par les dossiers. 

Pour les motifs qui precedent, je suis d’avis que 
le juge presidant une enquete preliminaire n’a pas 
competence pour ordonner la production de dos¬ 
siers prives detenus par des tiers. 

b) Requetes prealables au proces 

En l’espece, cependant, l’ordonnance de divul¬ 
gation n’emanait pas du juge presidant une enquete 
preliminaire. Elle a plutot ete rendue a la suite 
d’une requete prealable au proces que la defense 
avait prdsentee devant le juge en chef adjoint 
Campbell, qui n’etait pas lui-meme saisi de l’af- 
faire. D n’y a pas de doute que le juge en chef 
adjoint Campbell avait le pouvoir de rendre une 
telle ordonnance. Toutefois, pour les motifs qui 
suivent, je suis d’avis que meme un juge d’une 
coin superieure ne devrait pas, avant le proces, 
entendre une demande de divulgation de dossiers 
prives en la possession d’un tiers. 

Tout d’abord, de telles demandes devraient etre 
entendues par le juge du proces plutot que par un 
juge charge d’entendre les requetes prealables au 
proces. Dans 1’arret R. c. Litchfield, [1993] 4 
R.C.S. 333, notre Cour a eu l’occasion de decider 
si une ordonnance de separation des chefs d’accu¬ 
sation, rendue avant le proces par un juge autre que 
le juge du proces, pouvait etre revisee. Bien qu’elle 
ait fait remarquer que la regie interdisant les 
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concluded that the rationales of the collateral 
attack rule did not apply in the case of a pre-trial 
division and severance order. More significantly, 
for our purposes, it went on to discuss practical 
and policy reasons why it was most desirable for 
only the judge seized of the trial to make orders of 
this nature (at p. 353): 


Not only are trial judges better situated to assess the 
impact of the requested severance on the conduct of the 
trial, but limiting severance orders to trial judges avoids 
the duplication of efforts to become familiar enough 
with the case to determine whether or not a severance 
order is in the interests of justice. 


Orders for production of private records held by 
third parties are, in my view, governed by similar 
logic. 

In addition, it is desirable for the judge hearing 
an application for production to have had the bene¬ 
fit of hearing, and pronouncing upon, the defence’s 
earlier applications, so as to minimize the possibil¬ 
ity of inconsistency in the treatment of two similar 
applications. Otherwise, the possibility of such 
inconsistency raises the spectre of situations in 
which production is ordered by a pre-trial judge 
under circumstances later discovered to be 
unfounded at trial. The privacy rights of the com¬ 
plainant will have been infringed for naught. 


More generally, for the following reasons, it is 
my view that applications for production of third 
party records should not be entertained before the 
commencement of the trial, even by the judge who 
is seized of the trial. First, the concept of pre-trial 
applications for production of documents held by 
third parties is alien to criminal proceedings. In 
criminal matters, witnesses can only be compelled 
to give evidence at trial. A prospective witness is 
not obliged to cooperate with either the Crown or 


attaques collaterales empechait le juge du proems 
de reviser les ordonnances rendues par des juges 
d’une juridiction concurrente, elle a conclu que la 
philosophic sous-jacente a la regie interdisant les 
attaques collaterales ne s’appliquait pas dans le cas 
d’une ordonnance de division et de separation des 
chefs d’accusation rendue avant le proces. Ce qui 
est toutefois plus important en ce qui nous con- 
ceme, e’est que la Cour a ensuite examine les rai¬ 
sons pratiques pour lesquelles il etait tres souhaita- 
ble que seul le juge du proces rende des 
ordonnances de cette nature (il la p. 353): 

Non seulement le juge du proces est-il mieux place pour 
evaluer l’effet de la separation demandee sur la conduite 
du proces, mais limiter au juge du proces les ordon¬ 
nances de separation des chefs d’accusation permet 
d’eviter le dedoublemen t des efforts deployes pour 
acquerir une connaissance du dossier suffisante pour 
determiner si les intdrets de la justice exigent une telle 
ordonnance, 

Les ordonnances de production des dossiers prives 
en la possession de tiers sont, a mon avis, regies 
par une logique semblable. 

De plus, il est souhaitable que le juge qui entend 180 
une demande de production ait eu l’avantage d’en- 
tendre et de trancher les demandes anterieures de 
la defense, de fat^on a minimiser la possibility de 
contradiction dans le traitement de deux requites 
semblables. Si tel n’est pas le cas, la possibility 
d’une telle contradiction risque d’entrainer des 
situations dans lesquelles la production de dossiers 
est ordonnee par un juge qui entend la requete 
avant la tenue du proces dans des circonstances 
considerees plus tard lors du proces comme n’etant 
pas fonddes. Les droits it la protection de la vie pri- 
vee du plaignant auront dte violes inutilement. 

De fa?on plus generate, pour les motifs suivants, 181 
je suis d’avis que les demandes de production de 
dossiers de tiers ne devraient pas etre entendues 
avant le debut du proces, meme par le juge du pro¬ 
ces, Premierement, le concept de demande de pro¬ 
duction prealable au proces de documents en la 
possession de tiers est etranger aux procedures cri- 
minelles. Dans les affaires criminelles, les temoins 
ne peuvent etre obligds de deposer qu’au proces. 

Un temoin eventuel n’est tenu de collaborer ni 
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the defence before the trial, and a court should not 
compel the witness to provide the defence with a 
preview of his or her evidence. I am not persuaded 
that prospective defence witnesses in sexual 
assault cases should be treated any differently. 


Second, if pre-trial applications for production 
from third parties were permitted, it would invite 
fishing expeditions, create unnecessary delays, and 
inconvenience witnesses by requiring them to 
attend court on multiple occasions. Moreover, a 
judge is not in a position, before the beginning of 
the trial, to determine whether the records in ques¬ 
tion are relevant, much less whether they are 
admissible, and will be unable to balance effec¬ 
tively the constitutional rights affected by a pro¬ 
duction order (see R. v. S. (R.J.), [1995] 1 S.C.R. 
451, and British Columbia Securities Commission 
v. Branch, [1995] 2 S.C.R. 3). 


Proponents of a pre-trial procedure argue that 
without such a procedure, an accused might not 
obtain access to important records until it is too 
late. However, the situation would be no different 
in any other trial in which a witness has refused to 
cooperate with the defence. I cannot emphasize 
enough that the records here in question do not 
form part of the Crown’s case against the accused, 
and that the accused consequently has no right to 
advance notice of their contents. Nor does the 
accused have any right to search the records for 
potential leads. The sole ground on which third 
parties may be compelled to produce the records to. 
the defence is if they have probative value in 
respect of the issues in the trial, or the competence 
to testify of the subject of the records, that is not 
significantly outweighed by prejudice to the 
administration of justice or to the subject’s privacy 
and equality rights. I am not persuaded that tills 
purpose requires that the accused have access to 
the documents in advance of the trial. 


avec le ministere public ni avec la defense avant le 
proces et un tribunal ne devrait pas obliger le 
teinoin a foumir a la defense un aper^u de son 
temoignage. Je ne suis pas convaincue que des 
temoins eventuels de la defense dans des affaires 
degressions sexuelles devraient etre traites diffe- 
remment. 

Deuxiemement, encourager la demande de pr<^ 
duction prealable au proces de documents en W 
possession de tiers favoriserait les parties de pech^ 
entrainerait des delais inutiles et causerait un preL 
judice aux temoins en les obligeant a se presentee 
devant le tribunal a plusieurs reprises. Qui plus es£> 
un juge n’est pas en position, avant le debut dg> 
proces, de determiner si les dossiers en questions 
sont pertinents, encore moins s’ils sont admis- 
sibles, et sera incapable de soupeser de maniere 
efficace les droits constitutionnels touches par une 
ordonnance de production (voir R. c. S. (R.J.), 
[1995] 1 R.C.S. 451, et British Columbia Securi¬ 
ties Commission c. Branch, [1995] 2 R.C.S. 3). 

Ceux qui favorisent une procedure prealable au 
proces soutiennent que, sans une telle procedure, 
un accuse pourrait ne pas avoir acces, en temps 
opportun, a des dossiers importants. Toutefois, la 
situation ne serait pas differente dans tout autre 
proces oh un temoin a refuse de collaborer avec la 
defense. Je tiens encore a souligner que les dos¬ 
siers vises en l’espece ne font pas partie de la 
preuve que le ministere public fait valoir contre 
Taccuse et que l’accuse n’a, par consequent, aucun 
droit de connaitre d’avance le contenu de ces ele¬ 
ments de preuve. L’accuse n’a pas non plus le droit 
d’examiner les dossiers pour y rechercher des pis¬ 
tes eventuelles. Le seul motif pour lequel des tiers 
pourraient etre tenus de produire des dossiers it la 
defense est qu’ils ont une valeur probante relative- 
ment aux questions en litige, ou a l’habilite des 
sujets de ces dossiers a temoigner, valeur probante 
sur laquelle ne l’emportent pas substantiellement le 
risque d’un prejudice a la bonne administration de 
la justice ou l’atteinte au droit de la personne visee 
au respect de sa vie privee et a son droit a l’egalite. 
Je ne suis pas convaincue que cet objectif exige 
que T accuse ait acces aux documents avant le 
proces. 
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For these reasons, I am firmly of the view that 
applications for production of private records held 
by thir d parties should only be entertained at the 
trial. 

III. Summary 

In summary, on the issue of abuse of process for 
non-disclosure by the Crown, I conclude that there 
is no need to maintain any type of distinction 
between the common law doctrine of abuse of pro¬ 
cess and Charter requirements regarding abusive 
conduct. On the facts of this case, no such abusive 
conduct by the Crown has been demonstrated and 
a stay of proceedings was not appropriate. 


On the issue of production of private records 
held by third parties, courts must balance the right 
of an accused to a fair trial with the competing 
rights of a complainant to privacy and to equality 
without discrimination. Since this exercise has not 
been done in this case, I agree with the Court of 
Appeal that a new trial should be ordered. 


IV. Conclusion and Disposition 

Since I am of the opinion that the Court of 
Appeal was correct in concluding that the trial 
judge erred in staying the proceedings against the 
appellant, I would dismiss the appeal and dispose 
of this matter in the manner suggested by the Court 
of Appeal. 

The reasons of Cory and Iacobucci JJ. were 
delivered by 

Cory J. — The actions of Crown counsel origi¬ 
nally responsible for the prosecution of this case 
were extremely high-handed and thoroughly repre¬ 
hensible. Nonetheless, I cannot agree with Justice 
Major that the misdeeds of the Crown were such 
that, upon a consideration of all the circumstances 
of this case, the drastic remedy of a stay was mer¬ 
ited. Like Justice L’Heureux-Dube and the Court 


Pour ces motifs, je suis fermement d’avis que 84 
les requetes en production de dossiers prives en la 
possession de tiers ne devraient etre entendues 
qu’au proces. 

III. Sommaire 

En rdsumd, quant il la question de I’abus de pro- 185 
cedures relativement k la non-divulgation de ren- q 
seignements par le ministbre public, je conclus ^ 
qu’il n’y a pas lieu de maintenir quelque genre de ^ 
distinction que ce soit entre la doctrine de Tabus ^ 
de procedures en common law et les exigen- □ 
ces de la Charte en ce qui conceme la conduite ro 
abusive. Dans le dossier qui nous occupe, la 
preuve ne revele pas que le ministere public ait eu g 
une telle conduite abusive, et T arret des procedures 
etait inapproprie. 

En ce qui a trait a la production de dossiers 186 
prives en la possession de tiers, les tribunaux doi- 
vent soupeser le droit d’un accuse a etre juge equi- 
tablement en regard des droits d’une plaignante a 
la protection de sa vie privee et a l’egalite indepen- 
damment de toute discrimination. Comme cette 
ponderation n’a pas ete faite en l’espece, je suis 
d’accord avec la Cour d’appel qu’il y a lieu d’or- 
donner la tenue d’un nouveau proces. 

IV. Con clusion et dispositif 

Comme j’estime que la Cour d’appel a eu raison 187 
de conclure que le juge du proces a commis une 
erreur en arretant les procedures prises contre le 
requerant, je rejetterais le pourvoi et je disposerais 
de l’appel de la maniere proposee par la Cour 
d’appel. 

Version fran?aise des motifs des juges Cory et 
Iacobucci rendus par 

LE JUGE CORY — Les actes du substitut du pro- 188 
cureur general initialement charge de la poursuite 
en l’espece etaient extremement arrogants et tout a 
fait reprehensibles. Neanmoins, je ne puis sous- 
crire a 1’opinion du juge Major selon laquelle les 
mdfaits du ministere public etaient tels que, apres 
examen de toutes les circonstances de l’espece, le 
tribunal dtait justifie de recourir a la reparation dra- 
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of Appeal for British Columbia, I do not think that 
this is one of those clearest of cases which merits 
the imposition of the ultimate remedy of a stay. 


I agree with the result reached by L’Heureux- 
Dube J. and many of her conclusions pertaining to 
privacy and privilege. However, I concur with the 
reasons of the Chief Justice and Justice Sopinka 
with respect to their holding that the principles set 
forth in R. v. Stinchcombe, [1991] 3 S.C.R. 326, 
affirmed in R. v. Egger, [1993] 2 S.C.R. 451, per¬ 
taining to the Crown’s duty to disclose must apply 
to therapeutic records in the Crown’s possession. 


I further agree with the Chief Justice and 
Sopinka J. as to the procedure they suggest for 
determining whether records in the possession of 
third parties are likely to be relevant. As well, I am 
in agreement with their reasons pertaining to the 
nature of the onus resting upon the accused and the 
nature of the balancing process which must be 
undertaken by the trial judge. 

The following are the reasons delivered by 

MCLACHLIN J. — I have read the reasons of my 
colleagues. I concur entirely in those of Justice 
L’Heureux-Dube and wish only to add this com¬ 
ment in support of the position she adopts. 


Discovery on criminal cases must always be a 
compromise. On the one hand stands the accused’s 
right to a fair trial. On the other stands a variety of 
contrary considerations. One of these contrary con¬ 
siderations is the protection of privacy of third par¬ 
ties who find themselves, through no fault of their 
own, caught up in the criminal process. Another is 
the increase in the length and complexity of trials 
which exhaustive discovery proceedings may 
introduce. Both impact adversely and heavily on 
the public. 


conienne qu’est l’arret des procedures. A l’instar 
du juge L’Heureux-Dube et de la Cour d’appel de 
la Colombie-Britannique, je ne crois pas que ce 
soil l’un des cas les plus manifestes qui justifie la 
reparation ultime que constitue 1’arret des proce¬ 
dures. 

Je suis d’accord avec le resullat retenu par le_^ 
juge L’Heureux-Dube et avec bon nombre de se^P 
conclusions sur la protection de la vie privee eto 
l’existence d’un privilege. Toutefois, je souscris- 
aux motifs du Juge en chef et du juge Sopinka pour2 
ce qui est de leur conclusion selon laquelle les^ 
principes relatifs a 1’obligation de divulguer dq^ 
mi nistere public, enonces dans R. c. Stinchcombe^ 
[1991] 3 R.C.S. 326, et confirmes dans R. co> 
Egger, [1993] 2 R.C.S. 451, doivent s’appliquer 
aux dossiers therapeutiques en sa possession. 

Je suis egalement d’accord avec le Juge en chef 
et le juge Sopinka quant a la procedure qu’ils pro- 
posent pour determiner si les dossiers en la posses¬ 
sion de tiers sont susceptibles d’etre pertinents. De 
plus, je souscris a leurs motifs relativement h la 
nature du fardeau incombant a 1’accuse et ii la 
nature du processus de ponderation auquel le juge 
du proces doit recourir. 

Version frangaise des motifs rendus par 

Le juge McLachlin — J’ai pris connaissance 
des motifs de mes collegues. Je souscris entiere- 
ment ii ceux du juge L’Heureux-Dube et je desire 
seulement ajouter l’observation suivante a l’appui 
de la position qu’elle adopte. 

Dans les affaires criminelles, la communication 
prealable doit toujours etre un compromis. D’un 
cote, il y a le droit de l’accuse a un proces equi¬ 
table. De l’autre, il y a diverses considerations con- 
traires. L’une d’elles est la protection de la vie pri¬ 
vee des tiers qui, sans avoir commis de faute, se 
trouvent pris dans le processus penal. Une autre de 
ces considerations est la longueur et la complexite 
accrues des proces auxquels peuvent mener des 
communications prealables poussees. Ces deux 
considerations ont des consequences graves et pre- 
judiciables pour le public. 
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The task before us on this appeal is to devise a 
test for the production of records held by third par¬ 
ties which preserves the right of an accused to a 
fair trial w hi le respecting individual and public 
interest in privacy and the efficient administration 
of justice. The key to achieving this lies in recog¬ 
nition that the Canadian Charter of Rights and 
Freedoms guarantees not the fairest of all possible 
trials, but rather a trial which is fundamentally fair: 
R. v. Harrer, [1995] 3 S.C.R. 562. What consti¬ 
tutes a fair trial takes into account not only the per¬ 
spective of the accused, but the practical limits of 
the system of justice and the lawful interests of 
others involved in the process, like complainants 
and the agencies which assist them in dealing with 
the trauma they may have suffered. Perfection in 
justice is as chimeric as perfection in any other 
social agency. What the law demands is not perfect 
justice, but fundamentally fair justice. 


Perfect justice in the eyes of the accused might 
suggest that an accused person should be shown 
every scintilla of information which might possi¬ 
bly be useful to his defence. From the accused’s 
perspective, the catalogue would include not only 
information touching on the events at issue, but 
anything that might conceivably be used in cross- 
examination to discredit or shake a Crown witness. 
When other perspectives are considered, however, 
the picture changes. The need for a system of jus¬ 
tice which is workable, affordable and expeditious; 
the danger of diverting the jury from the true 
issues; and the privacy interests of those who find 
themselves caught up in the justice system — all 
these point to a more realistic standard of disclo¬ 
sure consistent with fundamental fairness. That, 
and nothing more, is what the law requires. 


I believe the test proposed by L’Heureux-Dube 
J. strikes the appropriate balance between the 
desire of the accused for complete disclosure from 
everyone of everything that could conceivably be 
helpful to his defence, on the one hand, and the 
constraints imposed by the trial process and pri¬ 
vacy interests of third parties who find themselves 


En l’espece, nous devons concevoir pour la pro¬ 
duction de dossiers detenus par des tiers un critere 
qui preserve le droit de 1’accuse a un proces equi¬ 
table tout en respectant le droit des particuliers et 
du public a la protection de la vie privee et 1’admi¬ 
nistration efftcace de la justice. Pour y parvenir, il 
faut reconnaitre que la Charte canadienne des 
droits et liberty garantit non pas le plus equitable 
de tous les proces possibles, tnais plutot un procbs 
fondamentalement equitable: R. c. Harrer, [1995] 

3 R.C.S. 562. Le proces equitable tient compte non 
seulement du point de vue de l’accuse, mais egale- 
rnent des limites pratiques du systeme de justice et 
des interets legitimes des autres personnes concer- 
nees, comme les plaignants et les organismes qui 
les aident a faire face aux traumatismes qu’ils ont 
subis. II est aussi utopique de chercher la perfec¬ 
tion dans les institutions judiciaires que de la cher¬ 
cher dans tout autre organisme social. La loi exige 
non pas une justice paifaite mais une justice fonda¬ 
mentalement equitable. 

Du point de vue de 1’accuse, pour que la justice 194 
soit parfaite, il faudrait qu’il soit mis au courant de 
chaque elements d’information susceptible d’etre 
utile pour sa defense. La liste devrait alors com- 
prendre non seulement les renseignements concer- 
nant les dvenements en cause mais tout ce qui, en 
theorie, pourrait servir en contre-interrogatoire a 
discrediter ou a ebranler un temoin a charge. Lors- 
qu’on tient compte d’autres points de vue, cepen- 
dant, il en va autrement. La necessite d’avoir un 
systeme de justice qui fonctionne et qui soit abor- 
dable et rapide, le danger de detoumer le jury des 
vraies questions en litige et le droit a la protection 
de la vie priv6e de ceux qui se trouvent pris dans le 
systeme de justice sont tous des elements qui con¬ 
vergent vers une norme de divulgation plus realiste 
et compatible avec I’equite fondamentale. Voila ce 
qu’exige la loi, et rien de plus. 

Je crois que le critere propose par le juge 195 
L’Heureux-Dube trouve le juste cquilibre entre le 
desir de 1’accuse de se voir divulguer par chacun 
tout ce qui, en theorie, pourrait servir a sa defense, 
d’une part, et les contraintes imposees par le pro¬ 
cessus judiciaire et le droit a la protection de la vie 
privee des tiers qui se trouvent pris dans le systeme 
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caught up in the justice system, on the other, all 
without compromising the constitutional guarantee 
of a trial which is fundamentally fair. 

I would dispose of the appeal as proposed by 
L’Heureux-Dube J. 

The following are the reasons delivered by 

Major J. (dissenting) — I have read the reasons 
of Justice L’Heureux-Dube, and agree that com¬ 
mon law abuse of process has been subsumed in 
the Canadian Charter of Rights and Freedoms and 
should not be considered separately unless circum¬ 
stances arise to which the Charter does not apply, 
which is not the case in this appeal. The party 
alleging abuse of process must prove on a balance 
of probabilities that a violation of the Charter has 
occurred. Upon proving this, a variety of remedies 
are available under s. 24(1). 


With respect, I am unable to agree that a stay of 
proceedings was not appropriate. The conduct of 
the Crown in this case both impaired the ability of 
the accused to make full answer and defence and 
contravened fundamental principles underlying the 
community’s sense of fair play and decency. This 
is so having regard to the failure of the Crown to 
disclose information within its control to alleged 
offences that were many years old. The remedy of 
a stay was within the trial judge’s discretion and 
was appropriate under the circumstances. 


I. History of Crown Conduct 

The circumstances giving rise to the complaints 
in this case occurred between January 1, 1964 and 
November 1, 1967. The appellant was charged by 
indictment dated November 6, 1991, 24 years after 
the last incident alleged. The long delay in charges 
being laid made the gathering of evidence difficult 
for both the Crown and defence. Some witnesses 
were dead or incompetent and some records were 


de justice, d’autre part, le tout sans mettre en peril 
la garantie constitutionnelle d’un proces qui soit 
fondamentalement Equitable. 

Je suis d’avis de trancher le pourvoi de la fagon 
proposee par le juge L’Heureux-Dube. 

Version franijaise des motifs rendu s par 

O 

Le JUGE Major (dissident) — J’ai pris connai^ 
sance des motifs du juge L’Heureux-Dube et je 
suis d’accord pour dire que l’abus de procedure 
reconnu en common law a ete considere comme 
compris dans la Charte canadienne des droits el 
libertes et ne devrait pas etre examine separemenr 
a moins qu’il ne survienne des circonstances augj 
quelles la Charte ne s’applique pas, ce qui n’est 
pas le cas dans le present pourvoi. La partie qui 
allegue l’abus de procedure doit prouver selon une 
preponderance des probability qu’il y a eu viola¬ 
tion de la Charte. Cette preuve faite, il y a ouver- 
ture a diverses mesures de reparations aux termes 
du par. 24(1). 

En toute deference, je ne saurais convenir qu’un 
arret des procedures n’etait pas approprie. La con- 
duite du ministere public en l’espece a nui a la 
possibility pour 1’accuse de presenter une defense 
pleine et entiere et a aussi viole les principes fon- 
damentaux qui sous-tendent le sens collectif du 
franc-jeu et de la decence. U en est ainsi si Ton 
tient compte de 1’omission par le ministere public 
de divulguer des renseignements sous son controle 
se rapportant k des infractions qui auraient ete 
commises il y a de noinbreuses annees. Le juge du 
proces avait le pouvoir discretionnaire de recourir 
a F arret des procedures et cette reparation conve- 
nait dans les circonstances. 

I. L’historique de la conduite du ministere public 

Les faits a l’origine des plaintes portees en l’es- 
pece sont survenus entre le l er janvier 1964 et le 
l er novembre 1967. L’appelant a ete mis en accu¬ 
sation le 6 novembre 1991, soit 24 ans apres le 
dernier incident allegue. Ce long delai a rendu 
l’obtention d’elements de preuve difficile tant pour 
le ministere public que pour la defense. Des 
temoins etaient decedes ou incapables de deposer 
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lost. The defence was entitled to assistance and 
consideration as it sought to uncover evidence 
from so long ago. 


The case was also unusual in that the accused 
was, at the time of the alleged offences, a teacher 
and member of the clergy. Almost 30 years later 
when the charges had been laid he had become a 
Bishop of the Roman Catholic Church. It was 
important that because of the high degree of public 
interest in the case created by the position of the 
accused and the nature of the allegations that the 
accused receive the same treatment by the Crown 
as any accused person has the right to expect. 


It is important in this case not to isolate 
instances of Crown conduct which, by themselves, 
are mere irritations or embarrassments. It is when 
the incidents are seen as a pattern of conduct that 
the “aura” mentioned by the trial judge becomes 
evident and the suggestion of it all being a comedy 
of errors disappears. It is relevant to summarize the 
actions and lack thereof by the Crown. 


In the early stages of investigation Constable 
Grinstead of the RCMP taped interviews with the 
complainants. At this point the accused had not yet 
been charged. Three of these tapes were disclosed 
to defence counsel in 1991. There were more tapes 
in the possession and control of the Crown which 
were not disclosed at that time. 


On December 16, 1991, the complainant M.B. 
and a witness, M.O., made statements to Crown 
prosecutor Wendy Harvey. The interview with 
M.O. contained information which tended to con¬ 
flict with the statement of M.B. and corroborate 
the story of the accused. This information was not 
disclosed to the accused until November 25, 1992, 
11 months after the initial trial date and five days 
before the trial date at the time of disclosure. 


et des dossiers avaient ete perdus. La defense avait 
droit a une certaine aide et k une certaine conside¬ 
ration dans sa tentative de decouvrir des elements 
de preuve remontant aussi loin dans le temps. 

II s’agissait egalement d’un cas inhabituel du 200 
fait que, a l’epoque ou les infractions auraient ete 
commises, 1’accuse dtait enseignant et membre du ^ 
clergd. Presque 30 ans plus tard, au moment ou les q 
accusations ont ete portees, il etait devenu eveque co 
de l’fighse catholique romaine. Vu le grand interet ^ 
soulevd dans le public en raison du poste occupe — 
par 1’accuse et de la nature des allegations, il etait c 
important que ce dernier reyoive du ministere (j 
public le meme traitement que celui auquel tout g 
autre accuse serait en droit de s’attendre. 

Il importe en 1’espece de ne pas isoler les cir- 205 
Constances ou la conduite du ministere public en 
soi ne fait qu’engendrer de [’irritation ou de l’em- 
barras. C’est lorsque les incidents denotent un cer¬ 
tain comportement que le «climat» dont parle le 
juge du proces devient evident et que disparait 
l’hypothese que tout cela eonstitue une comedie 
d’eireurs. Il convient d’esquisser les actes et les 
omissions du ministere public. 

Au debut de l’enquete, 1’agent Grinstead de la 202 
GRC a enregistre des entretiens avec les plai- 
gnantes. A ce moment-la, aucune accusation 
n’avait encore ete portee. Trois de ces enregistre- 
inents ont ete divulgues a l’avocat de la defense en 
1991. D’autres enregistrements qui etaient en la 
possession et sous le controle du ministere public 
n’ont toutefois pas ete divulguds k l’epoque. 

Le 16 decembre 1991, la plaignante M.B. ainsi 203 
qu’un temoin, M.O., ont fait des declarations au 
substitut du procureur general Wendy Harvey. 
L’entretien avec M.O, contenait des renseigne- 
ments qui tendaient a contredire la declaration de 
M.B. et a corroborer le recit de l’accuse. Ces ren- 
seignements n’ont ete divulgues a 1’accuse que le 
25 novembre 1992, soit 11 mois apres la date fixee 
initialement pour le proces et cinq jours avant la 
date fixee pour le proces au moment de la divulga¬ 
tion. 



520 


R. v. O’Connor Major J. 


[1995] 4 S.C.R. 


On May 25, 1992, the Crown gave a list of 14 
witnesses to the defence with one-line summaries 
of what the witnesses would say. The accused 
should have received entire witness statements. 
The defence raised this matter before Campbell 
A.C.J. on June 4, 1992. 

On June 4, 1992, Campbell A.C.J. made the 
order for disclosure reproduced in the reasons of 
L’Heureux-Dube J. The Crown opposed the appli¬ 
cation for the order but did not make the policy 
arguments mentioned later by Ms. Harvey and by 
the interveners in this case other than mentioning 
that the complainants would have to disclose 
details of a personal nature. The Crown argued rel¬ 
evance and the fact that the records were not in 
their possession. The order granted by Campbell 
A.C.J. was not appealed. As a result of the order 
and the insufficient disclosure of the witness state¬ 
ments the trial was adjourned to November 30, 
1992. 


On June 16, 1992, Ms. Harvey wrote to two of 
the complainants’ therapists. She included a copy 
of the order and described it. Her description nar¬ 
rowed the order to include only information 
related to alleged sexual assaults by the accused. 

On July 8, 1992, Ms. Harvey wrote to the com¬ 
plainant P.P. stating that the Crown had resisted 
the application for the disclosure order, that the 
Crown intended to go before the Justice and ask 
for direction and that the Crown was not seeking 
the records of P.P.’s therapist at that time. 

On September 21, 1992, Oppal J. expressed sur¬ 
prise that the order had not yet been complied with 
and said that the Crown should disclose the 
records. On October 16, 1992, Thackray J., who 
had been appointed trial judge, expressed similar 
surprise and ordered disclosure again. At that time 
the trial judge was given the notes of P.P.’s 
therapists, which he gave to the accused. On 


Le 25 mai 1992, le ministere public a remis a la 
defense une liste de 14 temoins en plus de resumes 
d’une ligne de leurs depositions eventuelles. L’ac- 
cuse aurait du recevoir toutes les declarations des 
temoins. La defense a souleve ce point devant le 
juge en chef adjoint Campbell le 4 juin 1992. 

A cette date, le juge en chef adjoint Campbell a 
rendu l’ordonnance de divulgation reproduite dai® 
les motifs du juge L’Heureux-Dube. Le ministbi^ 
public s’est oppose it la demande d’ordonnanceT 
mais n’a pas presente les arguments de principe 
invoques plus tard par M e Harvey et par les inteS 
venants en l’espece, si ce n’est pour dire que les 
plaignantes auraient a divulguer des details de 
nature personnels. Le ministere public a soulevg 
la question de la pertinence et le fait que les dos 5 ^ 
siers n’etaient pas en sa possession. II n’a pas ete 
interjete appel de 1’ordonnance rendue par le juge 
en chef adjoint Campbell. Par suite de l’ordon- 
nance et de la divulgation insuffisante des declara¬ 
tions des temoins, le proces a ete ajoume au 30 
novembre 1992. 

Le 16 juin 1992, M e Harvey a ecrit a deux des 
therapeutes des plaignantes. Elle a joint une copie 
de l’ordonnance et en a donne une description 
comme si elle ne comprenait que des renseigne- 
ments lies aux presumees agressions sexuelles 
commises par 1'accuse. 

Le 8 juillet 1992, M e Harvey a ecrit a la plai- 
gnante P.P. pour l’informer que le ministere public 
s’etait oppose a la demande d’ordonnance de 
divulgation, qu’il avait l’intention de se presenter 
devant le juge pour demander des directives et 
qu’il ne reclamait pas les dossiers du therapeute de 
P.P. a ce moment-la. 

Le 21 septembre 1992, le juge Oppal a ete sur- 
pris d’apprendre que Tordonnance n’avait pas 
encore ete respectee et a declare que le ministere 
public devait divulguer les dossiers. Le 16 octobre 
1992, le juge Thackray, qui avait 6t6 designe 
comme juge du proces, s’est dit egalement surpris 
et a ordonne de nouveau la divulgation des dos¬ 
siers. A ce moment-la, le juge du proces a re?u les 
notes des therapeutes de P.P., qu’il a transmises a 
P accuse. Le 30 octobre 1992, le ministere public a 
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October 30, 1992, the Crown informed Thackray J. 
that further disclosure would be forthcoming. 

On October 30, 1992, the Crown gave the court 
the records of M.B.’s therapist, Dr. Cheaney. The 
Crown asked that these notes not be turned over to 
the defence until submissions could be made by 
Ms. Harvey, who was not present on that day. No 
such submission had been made by November 19, 
1992, when the defence raised the matter of the 
records again. Mr. Jones, for the Crown, made 
submissions regarding the relevance of the docu¬ 
ments in question and mentioned that Ms. Harvey 
had submissions concerning victimizing the com¬ 
plainants again by disclosing the documents. 


Thackray J., observing that the trial was to com¬ 
mence in ten days, ordered production of the docu¬ 
ments in question. Thackray J. also ruled that a 
diary which the complainant R.R. had used to 
refresh her memory at the preliminary hearing was 
to be given to the court so that he could rule on its 
relevance. 


On November 25, 1992, the defence received, in 
response to a renewed request for disclosure, the 
transcripts of the M.B. and M.O. interviews as well 
as two tapes of interviews done by the RCMP 
early in the investigation. It was also discovered 
that M.B. had therapists whose names and records 
had not been disclosed. The files of Dr. Cheaney 
were found to be incomplete. The defence also 
received an affidavit sworn by Constable Grin- 
stead which alleged that the defence counsel had 
not attempted to look at the files held by the 
RCMP and that all interview tapes had been dis¬ 
closed the previous year. This information was not 
correct. 


On November 26, 1992, the accused applied for 
a stay of proceedings, based on non-disclosure by 
the Crown. Ms. Harvey explained the Crown’s 
actions by pointing out that the law had recently 
changed to overcome myths and biases surround- 


informe le juge Thackray que d’autres renseigne- 
ments seraient bientot divulgues. 

Le 30 octobre 1992, le ministere public a trans- 209 
mis a la cour les dossiers du therapeute de M.B., le 
D r Cheaney. Le ministere public a demande que 
ces notes ne soient pas remises a la defense avant 
que M e Harvey, qui dtait absente ce jour-1^, puisse 
presenter des arguments. Aucun n'avait encore ete 
presente le 19 novembre 1992, lorsque la defense a 
souleve de nouveau la question des dossiers. M e 
Jones, au noin du ministere public, a present^ des 
arguments au sujet de la pertinence des documents 
en question et a mentionne que M e Harvey presen- 
terait d’autres arguments relativement au fait que 
la divulgation des documents leserait de nouveau 
les plaignantes. 

Le juge Thackray a alors fait remarquer que le 210 
proces devait commencer dans dix jours et a 
ordonne la production des documents en question. 

II a cgalernent decide que le journal que la plai- 
gnante R.R. avait utilise pour se rafraichir la 
memoire lors de 1’enquete preliminaire devait etre 
remis a la cour pour qu’il puisse se prononcer sur 
sa pertinence. 

Le 25 novembre 1992, a la suite d’une nouvelle 211 
demande de divulgation, la defense a obtenu la 
transcription des entretiens de M.B. et de M.O. 
ainsi que deux enregistrements des entretiens 
effectues par la GRC au debut de Penquete. On a 
aussi decouvert que M.B. avait dtd suivie par des 
therapeutes dont les noms et les dossiers n’avaient 
pas ete divulgues. Les dossiers du D r Cheaney se 
sont rdvelds incomplets. La defense a egalement 
obtenu un affidavit dans lequel 1’agent Grinstead 
alleguait que l’avocat de la defense n’avait pas 
entrepris de demarches en vue de consulter les dos¬ 
siers en possession de la GRC et que tous les enre¬ 
gistrements des entretiens avaient ete divulgues 
l’annee precedente. Ces renseignements n’etaient 
pas exacts. 

Le 26 novembre 1992, Paccuse a demands Par- 212 
ret des procedures, en se fondant sur la non-divul¬ 
gation par le ministere public. M e Harvey a 
explique la conduite du ministere public en signa- 
lant que le droit avait change receinment pour 
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ing victims of sexual assault. She submitted that 
the order was difficult to enforce given the 
problems surrounding traditional stereotypes 
regarding sexual assault. She submitted that the 
order and the requests of the defence counsel for 
disclosure exhibited gender bias. 


Ms. Harvey also submitted that the letters to the 
therapists included the order and that therefore her 
faulty summary should not have affected the even¬ 
tual disclosure of the records. The trial judge 
pointed out that after the therapists were advised of 
the true meaning of the order, the full files were 
disclosed. The trial judge further pointed out that 
the complainants had authorized production of the 
records in question. He said that there was not, in 
reality, a problem. 

Thackray J. asked why the Crown had not gone 
back before Campbell A.C.J. to obtain direction, as 
Ms. Harvey had indicated was her intention in her 
letter to P.P. The Crown replied that it had instead 
sought direction from the trial judge. Thackray J. 
noted that he had ordered production and that the 
complainants had been forthcoming after that. 


Ms. Harvey then explained the delays as par¬ 
tially attributable to the difficulties encountered by 
having two prosecutors in two places handling the 
case. She submitted that R. v. Stinchcombe, [1991] 
3 S.C.R. 326, was a recent decision and that the 
Crown was still struggling with how to cope with 
the new disclosure rules. Ms. Harvey said that she 
knew at the time that M.B. and M.O.’s interview 
transcripts were information that the defence 
should have had and incredibly suggested that she 
must have “dreamt” she gave this information to 
the defence. Other failures to disclose were attrib¬ 
uted to inadvertence. 


The application for a stay was denied on Nov¬ 
ember 27, 1992. Thackray J. felt the delay could be 


ecarter les mythes et prejuges touchant les vie- 
times degression sexuelle. Elle a soutenu que l’or- 
donnance etait difficile a executer en raison des 
problemes suscites par les stereotypes traditionnels 
en matiere degressions sexuelles. Elle a ajoute que 
1’ordonnance de divulgation et les requetcs des 
avocats de la defense it cet effet faisaient preuve de 
sexisme. 

o 

M e Harvey a egalement soutenu que 1’ordo^ 
nance etait incluse avec les lettres adressees aqx 
therapeutes et que, par consequent, son resurhe 
fautif neurait pas du influer sur la divulgation 
eventuelle des dossiers. Le juge du proces ca 
indique qu’il y a eu divulgation des dossiers com- 
plets apres que les therapeutes eurent 6t€ inform^ 
de la portee exacte de 1’ordonnance. II a ensuite 
signale que les plaignantes avaient autorise la pro¬ 
duction des dossiers en question. II a dit qu’en rea- 
lite, cela ne posait pas de probleme. 

Le juge Thackray a demande pourquoi le minis- 
tere public ne s’etait pas adresse de nouveau au 
juge en chef adjoint Campbell afin d’obtenir des 
directives, comme M e Harvey en avait manifesto 
l’intention dans sa lettre a P.P. Le ministere public 
a repondu qu’il s’etait plutot adresse au juge du 
proces. Le juge Thackray a note qu’il avait 
ordonnd la production et que les plaignantes 
s’ctaicnt montrees bien disposees par la suite. 

M e Harvey a ensuite explique que les delais 
etaient attribuables en partie aux difficulty engen- 
drees par le fait que deux avocats s’occupaient de 
1’affaire a deux endroits differents. Elle a allegue 
que 1’arret R. c. Stinchcombe, [1991] 3 R.C.S. 326, 
etait recent et que le ministere public s’efforgait 
encore de savoir comment mettre en oeuvre les 
nouvelles regies en matiere de divulgation. Elle a 
dit qu’elle savait a l’epoque que les transcriptions 
des entretiens avec M.B. et M.O. constituaient des 
renseignements que la defense aurait du avoir et, 
chose incroyable, elle a laisse entendre qu’elle 
avait du «rever» avoir fourni ces renseignements a 
la defense. D’autres omissions de divulgation ont 
ete attributes a de l’inadvertance. 

La demande d’arret des procedures a ete rejetee 
le 27 novembre 1992. Le juge Thackray a estime 
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remedied before trial and ordered the Crown to 
complete disclosure. He ordered that only a por¬ 
tion of the diary was to be disclosed. Thackray J. 
said that the Crown submissions were disturbing 
and commented on the general incompetence and 
“dilly-dallying” of the Crown. He adjourned the 
trial to December 1, 1992. 


On November 28, 1992, the Crown agreed to 
waive privilege regarding its files and undertook to 
prepare four binders for the accused containing all 
information in the Crown’s possession. At a 
pre-trial conference on November 30, 1992, Ms. 
Harvey indicated that the defence now had all of 
the notes she had prepared in connection with the 
case. The trial was adjourned an additional day to 
allow the accused’s counsel time to review the 
newly disclosed material. 


On the second day of trial, December 3, 1992, 
the Crown attempted to have P.P. give evidence 
through drawings. It was revealed that the Crown 
possessed several drawings from pre-trial inter¬ 
views by the complainants. These had not been 
disclosed to the accused. The Crown turned over 
eight sets of drawings by the next day but was una¬ 
ble to guarantee that full disclosure had been 
made. 


The accused renewed his stay application and 
the Crown requested an adjournment so that Ms. 
Harvey could make submissions. On December 4, 
1992, Ms. Harvey was present but made no sub¬ 
missions. Mr. Jones said that the binders given to 
the defence were incomplete and that the Crown 
could still not guarantee full disclosure had been 
made. The trial judge gave counsel the weekend to 
formulate submissions regarding the stay. When 
the trial resumed on December 7, 1992, no submis¬ 
sions were made and the stay was entered: (1992), 
18 C.R. (4th) 98. 


qu’il etait possible de remedier au delai avant le 
proces et a ordonne au ministere public de comple¬ 
ter la divulgation. 11 a ordonne la divulgation d’une 
partie seulement du journal. II a declare que les 
arguments du ministere public etaient troublants et 
a fait des commentaires sur l’incompetence gene- 
rale et les «tergiversations» du ministere public. 11 
a ajoumc le proces au l er decembre 1992. 


Le 28 novembre 1992, le ministere public a con- 
venu de renoncer au privilege relativement a ses 
dossiers et s’est engage a preparer & l’intention de 
1’accuse quatre cahiers qui contiendraient tous les 
renseignements en sa possession. Lors d’une con¬ 
ference preparatoire tenue le 30 novembre 1992, 

M e Harvey a indique que la defense disposait alors 
de toutes les notes qu’elle-meme avait preparees 
en rapport avec 1’affaire. Le proces a ete reporte 
d’un jour afin que les avocats de l’accuse puissent 
examiner les documents nouvellement divulgues. 

Le deuxieme jour du proces, soit le 3 decembre 218 
1992, le ministere public a tente de faire temoigner 
P.P. au moyen de dessins. On a appris que le 
ministere public etait en possession de plusieurs 
dessins provenant d’entretiens prealables au proces 
avec les plaignantes. Ceux-ci n’avaient pas ete 
divulguds d l’accuse. Le ministere public a remis 
huit series de dessins le lendemain, mais n’a pu 
garantir qu’il y avait eu divulgation complete. 

L’accusd a renouvele sa demande d’arret des 219 
procedures et le ministere public a demand6 un 
ajoumement pour que M e Harvey puisse presenter 
des arguments. Le 4 decembre 1992, elle 6tait pre¬ 
sente mais n’a presente aucun argument. M e Jones 
a dit que les cahiers remis a la defense n’dtaient 
pas complets et que le ministere public ne pouvait 
toujours pas garantir qu’il y avait eu divulgation 
complete. Le juge du proces a accorde aux avocats 
toute la fin de semaine pour formuler leur argu¬ 
mentation au sujet de l’arret des procedures. A la 
reprise du proces le 7 decembre 1992, aucun argu¬ 
ment n’a ete presente et 1’arret des procedures a ete 
prononce: (1992), 18 C.R. (4th) 98. 
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II. Effects of the Crown’s Conduct 

The actions by the Crown both impaired the 
accused’s ability to make full answer and defence 
and contravened fundamental principles of justice 
underlying the community’s sense of fair play and 
decency. I shall deal with each category. 

A. Full Answer and Defence 

The actions of the Crown over time included a 
failure, until immediately before the trial, to com¬ 
ply with the order of Campbell A.C.J. The respon¬ 
dent submits that this breach is not significant in 
that the order was improper and was complied with 
before the trial and the final stay application. 


The impropriety of the court order if any does 
not excuse the conduct of the Crown after the 
order was made. By July 10, 1992, the order had 
not been complied with, and Low J. was informed 
that there were problems in getting the complain¬ 
ants to comply. The court continually expressed 
surprise that the order had not been complied with, 
and reminded the Crown of its obligation to obey 
court orders. By October 16, 1992, the records in 
question were mainly in the possession of the 
Crown. It was not a complainant objection which 
barred disclosure but the fact that the Crown dis¬ 
agreed with the order. The order still had not been 
complied with after six months. 


The Crown never took proper action regarding ■ 
the objections it had to the order. If the Crown 
could not appeal the order it could have, and 
should have, returned to Campbell A.C.J. to 
request variation or rescission of the order if as 
was suggested by them they had reason to do so. 
The letter from the Crown prosecutor Ms. Harvey 
to the complainant P.P. suggests that this is what 
the Crown intended. This failure gives the Crown’s 
submissions about the propriety of the order and 


II. Les effets de la conduite du ministere pu blic 

Les actes du ministere public ont nui a la possi¬ 
bility pour 1’accuse de presenter une defense pleine 
et entiere et ont aussi viole les principes fondamen- 
taux qui sous-tendent le sens collectif du franc-jeu 
et de la decence. J’examinerai chacun des aspects. 

A. Une defense pleine et entiere 

co 

Les actes du ministere public au cours de laT 
periode concemee comprenaient le d6faut, jusqu’aj 
immediatement avant le proces, de respecter 1’orZi 
donnance du juge en chef adjoint Campbell. L’inti-ro 
mee soutient que ce manquement n’est pas impor¬ 
tant en ce sens que l’ordonnance n’dtait pag] 
appropriee et qu’elle a ete respectee avant le pro 37 " 
ces et la demiere demande d’arret des procedures. 

Le caractere inapproprid de 1’ordonnance judi- 
ciaire, le cas echeant, n’excuse pas la conduite du 
ministere public apres son prononce. Le 10 juillet 
1992, l’ordonnance n’etait pas respectee et le juge 
Low a ete informe qu’il y avait des problemes a la 
faire respecter par les plaignantes. La cour s’est 
dite maintes fois surprise que l’ordonnance n’ait 
pas ete respectee et elle a constamment rappele au 
ministere public qu’il devait obeir aux ordon- 
nances judiciaires. Le 16 octobre 1992, les dossiers 
en question etaient en grande partie en possession 
du ministere public. Ce n’etait pas une objection 
des plaignantes qui empechait la divulgation mais 
le fait que le ministere public n’etait pas d’accord 
avec l’ordonnance. Cette dernifre n’avait toujours 
pas 6t6 respectee apres six mois. 

Le ministere public n’a jamais pris les mesures 
appropriees pour faire valoir les objections qu’il 
avait au sujet de l’ordonnance. Si le ministere 
public ne pouvait interjeter appel de l’ordonnance, 
il aurait pu, et aurait dfi, s’adresser de nouveau au 
juge en chef adjoint Campbell pour en demander la 
modification ou l’annulation si, comme il le pre- 
tendait, il avait raison de le faire. La lettre adressee 
par le substitut du procureur general M e Harvey h. 
la plaignante P.P. laisse supposer que telle etait 
l’intention du ministere public. Cette omission 
laisse peu de poids aux arguments presentes par le 
ministere public, sur le caractere inapproprie de 
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policy problems surrounding the order to justify 
non-compliance little weight. 

The letters from Ms. Harvey to the therapists 
narrowed the scope of the order. It is unclear 
whether this was deliberate, given Ms. Harvey’s 
opinion regarding the order, or whether it was an 
error. As soon as the order was clarified for the 
therapists, complete records were disclosed, sug¬ 
gesting that had the letters contained an accurate 
description of the order, compliance would have 
occurred at a much earlier time. The letter to the 
complainant P.P. dated July 8, 1992 displayed an 
intention to disregard the order. 

The excuses proffered by the Crown were as the 
trial judge described them, limp. The recent 
Stinchcombe decision had nothing to do with obey¬ 
ing a court order for disclosure. The problems 
encountered by the two Crown prosecutors operat¬ 
ing in different locations are not unusual and can¬ 
not explain the delay in either complying with or 
applying to vary the order. 


The fact that by the time of trial the order seems 
to have been complied with is not much of a miti¬ 
gating factor. The conduct of the Crown regarding 
the court order, in combination with their faulty 
disclosure after the trial began, would make it 
uncertain that the order had in fact been fully 
obeyed at the time of trial, notwithstanding what 
the Crown claimed. On previous occasions the 
Crown had said that the terms of the order had 
been fulfilled when this was not true. 


The Crown also breached the general duty of 
disclosure as outlined in Stinchcombe. At the time 
Stinchcombe was a relatively new decision and 
prosecutors were still ascertaining the scope of the 
duty contained therein. However, the concepts out¬ 
lined were clear enough: that the Crown had a gen¬ 
eral duty to disclose all relevant information. 
Sopinka J. set out the following principles in 
Stinchcombe: 


l’ordonnance et les problemes de principe qu’elle 
soulevait, pour justifier son non-respect. 

Les lettres de M e Harvey aux therapeutes limi- 224 
taient la portee de l’ordonnance. On ne sait pas tres 
bien si cela dtait delibere, vu 1’opinion de M e 
Harvey au sujet de l’ordonnance, ou si c’dtait par 
erreur. Aussitot que la portee de l’ordonnance eut ^ 
dte communiquee aux thdrapeutes, les dossiers O 
complets ont ete divulgues, ce qui laisse entendre co 
que, si les lettres avaient donne une description v- 
exacte de 1’ordonnance, elle aurait ete respectee 12 
beaucoup plus tot. La lettre adressee a la plai- 
gnante P.P. le 8 juillet 1992 manifestait une inten- ^ 
tion de ne pas tenir compte de 1’ordonnance. 

CD 

o> 

Les excuses presentees par le ministere public ' _225 
etaient faibles, selon l’expression du juge du pro¬ 
ces. L’arret recent Stinchcombe n’avait rien a voir 
avec le respect d’une ordonnance judiciaire de 
divulgation. Les problemes rencontres par les deux 
substituts du procureur general, qui s’occupaient 
de l’affaire a partir d’endroits differents, ne sont 
pas inhabituels et ne peuvent pas expliquer le 
temps mis a respecter l’ordonnance ou a en deman- 
der la modification. 

Le fait qu’il semble qu’au moment du proces 226 
l’ordonnance ait ete respectee n’est pas un facteur 
attenuant tres important. Les agissements du 
ministere public suite a l’ordonnance judiciaire et 
la divulgation imparfaite de renseignements apres 
le debut du proces portaient a douter qu’il se soit 
effectivement conforme integralement a 1’ordon¬ 
nance au moment du proces, quoi qu’il ait pre- 
tendu. Le ministere public avait dit precedemment 
que 1’ordonnance avait ete respectee, alors que 
c’etait faux. 

Le ministere public a egalement manque a 227 
1’obligation generate de divulgation qui est enon- 
cee dans Stinchcombe. A l’epoque, cet arret etait 
relativement nouveau et les substituts du procureur 
general etaient encore incertains quant a la portee 
de 1’obligation qui y etait mentionnee. Toutefois, le 
principe etait assez clair: le ministere public avait 
l’obligation generate de divulguer tous les rensei¬ 
gnements pertinents. Le juge Sopinka l’a explicite 
comme suit dans Stinchcombe: 
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— the Crown has a legal duty to disclose all rel¬ 
evant information to the defence; 

— the obligation is subject to a Crown discre¬ 
tion regarding information which is “clearly 
irrelevant” or subject to privilege, and to the 
time and manner of disclosure; 

— the Crown’s use of the discretion is review- 
able by the trial judge, guided by the general 
principle that information is not to be withheld 
if there is a reasonable possibility that this will 
impair the right to make full answer and 
defence; 

— the absolute withholding of relevant informa¬ 
tion can only be justified on the basis of a legal 
privilege. 

The Crown’s breach of this obligation includes 
the minimal disclosure of witness statements given 
to the accused on May 25, 1992. This was not 
proper disclosure as directed in Stinchcombe. 
Defence counsel prepare for cross-examination of 
Crown witnesses in three ways. They use informa¬ 
tion obtained at preliminary hearings, information 
supplied by their own witnesses and by the 
accused, and by the disclosure in the production of 
the Crown. The defence was, in this case, impaired 
to prepare for cross-examination and in gathering 
rebuttal evidence by the incomplete disclosure. 


The interviews with M.B. and with M.O. were 
statements which should have been disclosed. The 
interview with M.O. was particularly important as 
she was not called at the preliminary hearing, and 
her information tended to be exculpatory. The fact 
that the accused had, through his own sources, dis¬ 
covered the existence of this information has noth¬ 
ing to do with the breach of the duty of disclosure. 
This information was disclosed only when the 
defence raised the issue before the trial judge, sug¬ 
gesting that perhaps other information was not dis¬ 
closed. This is part of the “aura” which the trial 


— le ministere public est tenu en droit de divul- 
guer a la defense tous les renseignements perti¬ 
nents; 

— cette obligation est assujettie it un pouvoir 
discretionnaire du ministere public quant aux 
renseignements qui ne sont «manifestement pas 
pertinents» ou qui sont privilegies, et quant au 
moment et a la forme de la divulgation; 

O 

— le pouvoir discretionnaire du ministere public 
peut faire l’objet d’un controle par le juge dtt 
proces, inspire par le principe general qu’il ne 
faut refuser de divulguer aucun renseignement s| 
la non-divulgation est raisonnablement susceptj^ 
ble de porter atteinte au droit de presenter un© 
defense pleine et entiere; 

— le refus absolu de divulguer des renseigne¬ 
ments pertinents ne peut se justifier qu’en raison 
d’un privilege. 

Le manquement a cette obligation par le minis¬ 
tere public comprend la divulgation minimale des 
declarations des temoins re mi ses a V accuse le 25 
mai 1992. Cette divulgation n’etait pas conforme 
aux directives de T arret Stinchcombe. Les avocats 
de la defense ont trois moyens de se preparer au 
contre-interrogatoire des temoins a charge. Ils uti- 
lisent les renseignements obtenus lors de l’enquete 
preliminaire, les renseignements foumis par leurs 
propres temoins et par T accuse et les renseigne¬ 
ments divulgues dans les documents produits par 
le ministere public. En l’espece, la divulgation 
incomplete a nui a la defense dans la preparation 
du contre-interrogatoire et dans l’obtention de la 
contre-preuve. 

Les entretiens avec M.B. et avec M.O. consti- 
tuaient des declarations qui auraient dft etre divul- 
guees. L’entretien avec M.O. 6tait particulierement 
important parce qu’elle n’a pas ete assignee a l’en- 
quete preliminaire et que les renseignements 
qu’elle a founds tendaient a etre disculpatoires. Le 
fait que Taccuse ait decouvert T existence de ces 
renseignements par ses propres moyens n’a rien k 
voir avec le manquement a Tobligation de divul¬ 
guer. Ces renseignements n’ont ete divulgues que 
lorsque la defense a souleve la question devant le 
juge du proces, ce qui laissait croire que d’autres 
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judge suggested had been created by December 7, 
1992. 


Each time disclosure was made in this case it 
was the result of the defence having to raise the 
matter in court. The defence had to find out about 
the missing information through alternate means. 
The defence was left to wonder if information 
existed about which it knew nothing. In order for 
the public to have faith in the justice system it 
must be able to trust Crown counsel to be forth¬ 
coming with such information. The conduct of the 
Crown in this case was such that trust was lost, 
first by the defence, and finally by the trial judge 
on December 7, 1992. 

The drawings at the centre of the final applica¬ 
tion for a stay of proceedings were not the working 
papers of Ms. Harvey. Since the intention of the 
Crown was to have these complainants give evi¬ 
dence in the form of drawings these drawings were 
witness statements. Even if the drawings were not 
significantly different from the ones which would 
have been produced at trial, the defence was enti¬ 
tled to disclosure. The test is not whether the infor¬ 
mation reveals contradictions, but merely is the 
information relevant. This was relevant material. 


It is of little consequence on the facts of this 
case that a considerable amount of the non-dis- 
closed material was ultimately released piecemeal 
to the defence prior to the trial. The effect of con¬ 
tinual discovery of more non-disclosed evidence, 
coupled with the Crown admission that disclosure 
was possibly incomplete, created an atmosphere in 
which the defence’s ability to prepare was 
impaired. The defence had to repeatedly renew 
requests for disclosure on the chance that more 
information was extant. 

The breach of the undertaking to the defence by 
the Crown impaired the ability to prepare a full 
answer and defence. It does not matter whether 
this undertaking was unprecedented or whether it 
went beyond what is expected of the Crown. The 
defence was entitled to rely on the undertaking, 


renseignements n’avaient peut-etre pas ete divul¬ 
gues. Cela fait partie du «climat» qui, selon le juge 
du proces, regnait le 7 decembre 1992. 

Chaque divulgation en l’espece est le fruit d’une 230 
question de la defense devant le tribunal. La 
defense a du decouvrir les renseignements man- 
quants par d’autres moyens. Elle en etait reduite a 
se demander s’il existait des renseignements dont q 
elle n‘etait pas au courant. Pour que le public croie O 
au systeme judiciaire, il doit pouvoir faire con- 
fiance aux substituts du procureur general pour uo 
presenter ces renseignements. Le comportement du □ 
ministere public en l’espece etait tel que la defense [§ 
d’abord et le juge du proces ensuite ont perdu cette 
confiance le 7 decembre 1992. 

CD 

Les dessins qui etaient au centre de la demiere 231 
demande d’arret des procedures n’etaient pas les 
documents de travail de M e Harvey. Comme le 
ministere public avait l’intention de faire temoi- 
gner les plaignantes au moyen de dessins, ceux-ci 
constituaient des declarations de temoins. Meme si 
les dessins ne differaient pas enormement de ceux 
qui auraient ete produits au proces, la defense avait 
droit a leur divulgation. Le critere n’exige pas que 
les renseignements revelent des contradictions, 
mais simplement qu’il s’agisse de renseignements 
pertinents. II s’agissait bien de documents perti¬ 
nents. 

II importe peu en l’espece qu’un grand nombre 232 
des documents non divulgues aient en fin de 
compte ete remis petit a petit a la defense avant le 
proces. La decouverte repetee d’elements de 
preuve qui n’avaient pas ete divulgues et 1’admis¬ 
sion par le ministere public que la divulgation 
n’avait peut-etre pas ete complete ont eu pour effet 
de creer un climat qui nuisait a la capacite de la 
defense de se preparer. Celle-ci devait sans cesse 
presenter de nouvelles requetes en divulgation au 
cas ou il existerait d’autres renseignements. 

En manquant a 1’engagement qu’il avait pris 233 
envers la defense, le ministere public a nui a la 
capacite de preparer une defense pleine et entiere. 

Il importe peu que cet engagement ait ete sans pre¬ 
cedent ou qu’il ait depasse ce dont on s’attend du 
ministere public. La defense etait en droit de 
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and did rely on it, as the trial commenced without 
comment. Since the previous breaches of the court 
order and the general duty had created concern on 
the part of the accused regarding disclosure, the 
undertaking by the Crown was an attempt to rem¬ 
edy the situation. The breach of the undertaking 
had the opposite effect and created a suspicious 
atmosphere in which the defence could not know 
what evidence the Crown was going to present. 


The Crown offered many reasons for delay in 
disclosure, including a philosophical dispute 
regarding the court order, differences of opinion 
regarding relevance, miscommunication between 
the two Crown prosecutors involved, and simple 
forgetfulness. The Crown behaved in a manner 
consistent with the view that it was not aware of or 
interested in its obligations to the court or the 
accused. 


Many of the explanations offered at different 
times during the proceedings before Thackray J. 
appear to be rationalizations for unacceptable con¬ 
duct after the fact. Each time deficiencies in dis¬ 
closure were revealed the Crown assured the court 
that best efforts would be made to complete disclo¬ 
sure. On some occasions the court was told that 
disclosure was complete when in fact it was not. 
As the trial judge mentioned, it became embarrass¬ 
ing to observe the Crown counsel attempt to duck 
its responsibility with excuses such as dreaming 
that interview transcripts had been disclosed. 


The respondent submitted that where an accused 
alleges that non-disclosure has impaired his ability 
to make full answer and defence, an inquiry into 
the materiality of the information in question is 
necessary. This is arguable in a situation involving 
a single piece of information. Here we have a his¬ 
tory of non-disclosure over a year, and, where the 
disclosure problems are continual, the effects of 
the non-disclosure must be looked at over the 
whole period of time in question. This is what the 


compter sur cet engagement, et elle l’a effective- 
ment fait, puisque le proces a debute sans donner 
lieu a aucun commentaire. Comme les manque- 
ments a l’ordonnance judiciaire et a l’obligation 
generate survenus anterieurement avaient engendre 
de 1 ’inquietude chez 1 ’accuse relativement a la 
divulgation, l’engagement du ministere public 
constituait une tentative de corriger la situation. Le 
manquement a l’engagement a eu l’effet contrairg) 
et a cree un climat de doute dans lequel la defense 
ne pouvait pas s avoir quels elements de preuve 1 ST 
ministere public allait presenter. 

□ 

Le ministere public a avance plusieurs mot if $5 
pour justifier le retard a divulguer les renseigne ^ 5 
ments, y compris un debat philosophique concerg 
nant l’ordonnance judiciaire, les divergences 
d’opinions au sujet de la pertinence, la mauvaise 
communication entre les deux substituts du procu- 
reur general concemes et le simple oubli. Le com- 
portement du ministere public donnait a penser 
qu’il n’etait pas au courant ou ne se preoccupait 
pas de ses obligations envers la cour ou l’accuse. 

Bon nombre des explications fournies a divers 
moments au corns du proces tenu devant le juge 
Thackray semblent etre des tentatives de justifier 
apres coup une conduite inacceptable. Chaque fois 
que des lacunes sont apparues dans la divulgation, 
le ministere public a affirme a la cour qu’il verrait 
a y remedier au mieux. A quelques reprises, il a 
declare a la cour que tous les renseignements 
avaient ete divulgues, alors que tel n’etait pas le 
cas. Comme le dit le juge du proces, il devenait 
embarrassant de voir les substituts du procureur 
general tenter de se soustraire a leur responsabilite 
par des excuses comme celle d’avoir revc que les 
transcriptions des entretiens avaient ete divulguees. 

L’intimee a soutenu que, lorsqu’un accuse 
allegue que la non-divulgation a nui a sa capacite 
de presenter une defense pleine et entiere, il faut 
enqueter sur 1 ’importance des renseignements en 
question. On peut faire valoir ce point quand il 
s’agit d’un seul renseignement. En l’espece, nous 
nous trouvons en presence d’une situation de non¬ 
divulgation s’etalant sur toute une an nee et, lors- 
que les problemes de divulgation sont continuels, 
il faut examiner les effets de la non-divulgation 



[1995] 4 R.C.S. 


R. c. O'CONNOR Le juge Major 


529 


trial judge did. It was not simply the final non-dis¬ 
closure of drawings or the incomplete binders sup¬ 
plied to the defence which the trial judge consid¬ 
ered. He considered the history of Crown conduct 
outlined above. 


It has frequently been stated that trial judges 
usually are in the best position to observe the con¬ 
duct of both witnesses and counsel for the Crown 
and the defence. It is particularly true in this case 
as Thackray J. was seized of the matter by October 
16, 1992, had heard several motions, and had 
observed the repeated attempts by the defence to 
obtain disclosure and the repeated attempts by 
Crown counsel to explain its delay in failing to 
comply with its obligations. The court had 
become, in the words of Thackray J., “an integral 
part of the trial preparation process” (p. 110). The 
familiarity of the trial judge with the conduct of 
the Crown and the material in question make fur¬ 
ther inquiry into materiality of the final non- 
disclosed material less necessary. 


The respondent submitted that, at its highest, the 
prejudice suffered by the defence was merely an 
effect on the cross-examination of one of the wit¬ 
nesses. This understates the matter; it is not only 
cross-examination, but rebuttal evidence which is 
affected by the non-disclosure of information from 
or about a witness. The Crown’s submission fails 
to consider the cumulative effect of the previous 
non-disclosures which affected the conduct of the 
entire defence. 


The accused faced proceedings in which it had 
grown unlikely that he would be dealt with fairly 
by the Crown. The Crown had breached the com¬ 
mon law duty of disclosure, the terms of a court 
order, and undertakings to the defence. The 
Crown’s behaviour had created an atmosphere of 
mistrust. Defence counsel had repeatedly been 
taken by surprise, given assurances which were 
unreliable, and generally left in the dark. This dra¬ 
matically impaired the accused to present a full 


pendant l’ensemble de la pbriode en qn stion. 

C’est ce qu’a fait le juge du procbs. II ne s’est pas 
penchb simplement sur la demibre non-divulgation 
de dessins ou des cahiers incomplets remis k la 
defense. II a tenu compte bgalement de l’ensemble 
de la conduite du ministbre public dbcrite plus 
haut. 

On a souvent dit que les juges du procbs sont 237 
habituellement les mieux places pour observer la 
conduite des tbmoins, des substituts du procureur 
gbnbral et des avocats de la defense. C’est tout par- 
ticulibrement vrai en 1’espbce, car le juge Thackray 
avait 6tb saisi de 1’affaire dbs le 16 octobre 1992, 
avait entendu plusieurs requbtes et avait observe 
les tentatives rdpdtbes de la defense d’obtenir la 
divulgation et celles des substituts du procureur 
general d’expliquer le temps mis h respecter leurs 
obligations. La cour btait devenue, selon les termes 
du juge Thackray, [traduction] «partie intbgrante 
du processus de preparation du procbs» (p. 110). 
Compte tenu de la connaissance qu’avait le juge du 
procbs de la conduite du ministbre public et des 
renseignements en question il btait moins nbces- 
saire d’examiner plus h fond 1’importance des der- 
niers documents non divulgubs. 

L’intimbe a fait valoir que le prejudice subi par 238 
la defense etait tout au plus un effet sur le contre- 
interrogatoire de 1’un des temoins. C’est minimiser 
la question. En effet, c’est non seulement le contre- 
interrogatoire, mais la contre-preuve qui sont 
touches par la non-divulgation de renseignements 
emanant d’un temoin ou le concemant. L’argu- 
mentation du ministbre public ne tient pas compte 
de l’effet cumulatif des non-divulgations antb- 
rieures qui ont influe sur le deroulement de toute la 
defense. 

L’accuse faisait face k une poursuite dans 239 
laquelle il devenait peu probable qu’il soit traitb 
dquitablement par le ministbre public. Celui-ci a 
manqub h son obligation de divulgation reconnue 
en common law, aux exigences d’une ordonnance 
judiciaire et k des engagements pris envers la 
defense. Le comportement du ministbre public a 
crbe un climat de mbfiance. Les avocats de la 
defense ont et 6 pris trbs souvent au depourvu, on 
leur a donnb des garanties auxquelles ils ne pou- 
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answer and defence. The delay of the Crown in 
making disclosure and its inability to assure the 
trial judge that full disclosure had been made even 
after commencement of the trial were fatal to the 
proceedings. 


It is the continual breaches by the Crown that 
made a stay the appropriate remedy. This is not a 
case where a further order for disclosure and an 
adjournment was appropriate. All this had been 
ordered earlier in the proceedings without success. 
Proceedings had become unworkable and unfair. 
Remedies under s. 24(1) of the Charter are prop¬ 
erly in the discretion of the trial judge. This discre¬ 
tion should not be interfered with unless the deci¬ 
sion was clearly unreasonable. The repeated failure 
of the Crown to comply with its duty to disclose 
and, laterally, its failure to comply with its own 
undertakings suggest that if a stay was not granted 
in this case, it is difficult to imagine a case where a 
stay would be granted. 


B. Fair Play and Decency 

The same breaches of the disclosure order, the 
duty under Stinchcombe, and the undertaking to 
disclose files to the defence which impaired the 
accused’s right to make full answer and defence 
also violated fundamental principles of justice 
underlying the community’s sense of fair play and 
decency. The community would see proceedings 
as being unfair where the Crown continually failed 
in its obligations and finally was unable to assure 
the court that it could ever meet them. 


The number and nature of adjournments due to 
the Crown’s conduct is a factor to consider 
because of the consequences to the accused. Not 
only were adjournments necessary because of non¬ 
disclosure, but also because Ms. Harvey, who had 
requested the opportunity to make submissions 


vaient se fier et, de fa?on g6n6rale, on les a laissds 
dans l’ignorance. Cela a grandement nui h la possi¬ 
bility pour l’accusd de presenter une defense pleine 
et entibre. Le temps mis par le ministbre public k 
divulguer les renseignements et son incapacity de 
garantir au juge du procbs que tous les renseigne¬ 
ments avaient 6t6 divulgubs meme aprbs le dbbut 
du procbs ont porty un coup fatal it 1’instance. 

Ce sont les manquements rbpytbs du minist^e 
public qui ont fait que 1’arret des procydures yta.it 
la ryparation convenable. Ce n’est pas un cas 
une autre ordonnance de divulgation et un ajourfie- 
ment convenaient. Tout cela avail dejb 6tb fait au 
cours de 1’instance, mais sans succbs. II ytmt 
devenu impossible et injuste de poursuivre Pit¬ 
tance. Les rdparations visees au par. 24(1) de4a 
Charte relbvent it bon droit du pouvoir discrytion- 
naire du juge du procbs. On ne devrait pas toucher 
it ce pouvoir discrbtionnaire k moins que la dbci- 
sion ne soit nettement dyraisonnable. L’omission 
rypytye par le ministbre public de s’acquitter de 
son obligation de divulgation et, incidemment, son 
omission de tenir ses propres engagements laissent 
penser que, si l’arret des procbdures n’avait pas yty 
accordy en l’espfece, il est difficile d’imaginer un 
cas oil il pourrait l’etre. 

B. Le franc-jeu et la ddcence 

Les memes manquements k 1’ordonnance de 
divulgation, it l’obligation bnoncbe dans 
Stinchcombe et it l’engagement de divulguer les 
dossiers it la dbfense qui ont porty atteinte au droit 
de l’accusy de prysenter une dyfense pleine et 
entibre ont ygalement vioiy les principes fonda- 
mentaux qui sous-tendent le sens collectif du 
franc-jeu et de la dycence. Celle-ci jugerait inbqui- 
table une instance oil le ministbre public fait cons- 
tamment dbfaut de s’acquitter de ses obligations et 
est incapable en fin de compte de garantir h la cour 
qu’il pourra les respecter. 

Le nombre et la nature des ajoumements attri- 
buables it la conduite du ministbre public sont des 
yidments qu’il faut prendre en considbration en rai¬ 
son des consbquences qu’ils peuvent avoir pour 
l’accusb. Les ajoumements btaient nbcessaires non 
seulement k cause de la non-divulgation, mais bga- 
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regarding disclosure, was either unavailable or 
unprepared at the appointed time. In two instances 
Ms. Harvey failed to make the promised submis¬ 
sion, thus wasting the adjournment granted for that 
purpose and the timing of the adjournments was 
obviously a factor to the trial judge, as several 
came immediately before and during the trial. 


I accept the trial judge’s view that there was no 
“grand design” on the part of the Crown; however, 
the motives of the Crown are still questionable. 
Ms. Harvey obviously disagreed with the court 
order. Her actions based on her disagreement were 
improper. The Crown at times took responsibility 
for the delays only grudgingly, offering a litany of 
“limp” excuses. 


Non-disclosure is not the only conduct of the 
Crown which violated fundamental principles of 
fair play and decency. The Crown also displayed 
an intention to disregard complying with a court 
order. The Crown breached an undertaking to 
defence counsel. The Crown gave the court assur¬ 
ances which turned out to be false. While these 
actions were tied to the issue of disclosure they 
also stand on their own violating fundamental prin¬ 
ciples underlying the community’s sense of fair 
play and decency and failed the reasonable expec¬ 
tation of citizens of the expected conduct of the 
Crown. 


The affidavit of Constable Grinstead should be 
considered as well. The affidavit was not explained 
by the Crown. The affidavit contained information 
which was false, namely that the defence counsel 
had not bothered to visit the RCMP in Williams 
Lake to look at file contents. This conduct by 
another agent of the Crown added to the “aura” of 
unfairness expressed by the trial judge. 


lement parce que M e Harvey, qui avait demandd 
qu’on lui permette de presenter des arguments con- 
cernant la divulgation, n’dtait pas disponible ou 
disposde k le faire au moment prdvu. Or, & deux 
reprises, M e Harvey n’a pas donnd suite a sa 
demande, si bien que l’ajournement a dte inutile. 
L’incidence des ajournements dlait dvidemment 
d’importance pour le juge du proems, plusieurs sur- 
venant immddiatement avant le procks et pendant 
ce dernier. 

Je suis d’accord avec le juge du proems pour 
reconnaitre que le ministkre public n’avait aucun 
«grand projet», mais les motifs du ministkre public 
restent cependant discutables. M e Harvey n’dtait 
manifestement pas d’accord avec l’ordonnance 
judiciaire. Les gestes poses suite & ce disaccord 
dtaient rdprdhensibles. Le ministkre public n’a par- 
fois pris la responsabilitd des ddlais qu’k 
contrecoeur, tout en offrant une litanie d’excuses 
«faibles». 

La non-divulgation n’est pas le seul acte du 244 
ministkre public qui ait viold les principes fonda- 
mentaux du franc-jeu et de la ddcence. II a dgale- 
ment manifest^ 1’intention de ne pas se conformer 
k une ordonnance judiciaire. II a manqu6 k un 
engagement pris envers les avocats de la defense et 
il a donnd k la cour des garanties qui se sont rdvd- 
ldes fausses. Bien que ces actes aient dtd lids k la 
question de la divulgation, ils ont dgalement, 
comme tels, viold les principes fondamentaux qui 
sous-tendent le sens collectif du franc-jeu et de la 
ddcence et ont ddfu l’attente raisonnable des 
citoyens en ce qui a trait k la conduite du ministdre 
public. 

L’affidavit de 1’agent Grinstead devrait aussi 245 
Stre pris en consideration. Le ministdre public n’a 
pas foumi d’explications k son sujet. II contenait 
des renseignements faux, k savoir que les avocats 
de la ddfense ne s’dtaient pas donnds la peine de 
rendre visite k la GRC k Williams Lake afin de 
consulter les dossiers. Ce comportement d’un autre 
reprdsentant du ministdre public a ajoutd au 
«climat» d’iniquitd mentionnd par le juge du pro- 
cds. 
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The complete record of non-disclosure, delay, 
excuses and breaches of obligation by the Crown 
violated the fundamental principles which underlie 
the community’s sense of fair play and decency. 
The trial judge showed admirable tolerance for the 
behaviour of the Crown but in the end had no 
choice but to order a stay. The case was “now ‘one 
of the clearest of cases’. To allow the case to pro¬ 
ceed would tarnish the integrity of the court” (p. 
110 ). 


HI. Conclusion 

When a criminal trial gains notoriety because of 
the nature of the offence, the parties charged or 
any other reason, there is an added burden in the 
paramount interest of ensuring fairness in the pro¬ 
cess. Fairness is a concern in every trial, but in 
high profile proceedings special attention must be 
paid because of the danger of extraneous factors 
interfering with the trial. The judicial system is on 
display and counsel for the Crown and the accused 
must take care to ensure the expected standards of 
conduct in all cases are maintained in the excep¬ 
tional ones. 


In this case, the facts of the offences alleged 
were many years in the past. As well, the accused 
had a high profile in the community. These ingre¬ 
dients called for a careful prosecution to ensure 
fairness and the maintenance of integrity in the 
process. 

The Crown should have been scrupulous to its 
obligations to the court and to the accused. Ms. 
Harvey admitted that this was “a case that 
require[d] a great deal of diligence and profession¬ 
alism”. On December 7, 1992, it was clear to the 
trial judge, who had personally witnessed the con¬ 
duct of the Crown over a three-month period and 
was aware of earlier failures to disclose, that the 
trial was no longer fair and could not be redeemed. 


L’ensemble de ces actes, soit la non-divulgation, 
les retards, les excuses et les manquements k son 
obligation par le ministfere public, a port6 atteinte 
aux principes fondamentaux qui sous-tendent le 
sens collectif du franc-jeu et de la ddcence. Le juge 
du proems a fait preuve d’une tolerance remar- 
quable k l’dgard du comportement du ministere 
public, mais, k la fin, il n’avait pas d’autre cl^ix 
que de prononcer 1’arrSt des procedures. C’etait 
[traduction] «maintenant «un des cas les plus 
manifestes». Permettre la poursuite de l’instance 
temirait 1’integrity de la cour» (p. 110). 

O 

III. Conclusion g 

CD 

Lorsqu’un proefcs criminel devient cdiebre en 
raison de la nature de l’infraction, des accuses en 
cause ou pour toute autre raison, cela ajoute k 1’ im¬ 
portance de garantir requite du processus. 
L’equite est une preoccupation dans chaque pro- 
cfes, mais il faut y apporter une attention tout parti- 
culiere dans les instances qui font la manchette k 
cause du danger que presentent- les effets de fac- 
teurs extdrieurs sur le proems. Le systfcme judiciaire 
est sur la sellette et les substituts du procureur 
general ainsi que les avocats des accuses doivent 
s’assurer que les normes de conduite k respecter 
dans tous les cas le sont tout autant dans les cas 
exceptionnels. 

En l’espece, les faits constitutifs des infractions 
reprochees remontent k bien des anndes. De plus, 
Taccuse etait une personne en vue dans la societe. 
Ces elements exigeaient que la poursuite soit trds 
sensible aux exigences de l’equite et du maintien 
de l’integrite du processus. 

Le ministere public aurait dfl agir de fa?on irr6- 
prochable en ce qui concerne ses obligations 
envers la cour et envers 1’accuse. M e Harvey a 
reconnu qu’il s’agissait d’une [TRADUCTION] 
«affaire qui exige[ait] beaucoup de diligence et de 
professionnalisme». Le 7 ddeembre 1992, il appa- 
raissait clairement au juge du proeds, qui avait dtd 
personnellement temoin de la conduite du minis¬ 
tere public pendant trois mois et etait au courant 
des omissions de divulguer survenues antdrieure- 
ment, que le prbees n’dtait plus equitable et ne 
pouvait pas 6tre rdchappd. 
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In summary and in chronological order the 
Crown impaired the ability of the appellant to pre¬ 
pare a defence in the following way: 

1. In 1991 the Crown failed to disclose to the 
RCMP interviews with the complainants. 

2. On December 16, 1991, the Crown failed to 
disclose statements made by M.B. and M.O. to 
Wendy Harvey. 

3. On May 25, 1992, the Crown failed to dis¬ 
close the complete witness statements in their 
possession but substituted one-line summaries. 

4. On June 16, 1992, the Crown failed to dis¬ 
close the letter from Wendy Harvey to therapists 
narrowing Campbell A.C.J.’s disclosure order of 
June 4, 1992. 

5. On July 8, 1992, the Crown failed to disclose 
the letter from Crown Counsel Harvey to P.P. 
stating an intention to disregard the June 4, 1992 
order. 

6. On September 21, 1992, the Crown failed to 
comply with the order of Oppal J. who 
expressed concern and urged compliance. 

7. On October 16, 1992, the Crown turned the 
records of P.P. over to the court. Thackray J. 
was concerned about the rest of the records and 
ordered disclosure. 

8. On October 30, 1992, the Crown failed to dis¬ 
close that Dr. Cheaney’s records concerning 
M.B. had been turned over to the court, but not 
to the defence. 

9. On November 19, 1992, the Crown failed to 
disclose its remaining records. 

10. On November 30, 1992, the Crown waived 
privileges and produced four binders of material 
based on an undertaking to the defence to 


Voici en bref et selon un ordre chronologique 250 
comment le ministfere public a nui k la capacity de 
1’appelant de preparer sa defense: 

1. En 1991, le minist&re public a omis de divul- 
guer les entretiens que la GRC avait eus avec les 
plaignantes. 

2. Le 16 d^cembre 1991, le ministbre public a 
omis de divulguer des declarations faites par 
M.B. et M.O. h Wendy Harvey. 

3. Le 25 mai 1992, le minist&re public a omis de 
divulguer les declarations completes des 
temoins qui etaient en sa possession, mais il y a 
substitue des resumes d’une ligne. 

4. Le 16 juin 1992, le minist&re public a omis de 
divulguer la lettre de Wendy Harvey aux th£ra- 
peutes, dans laquelle elle limitait la portee de 
l’ordonnance de divulgation rendue le 4 juin 
1992 par le juge en chef adjoint Campbell. 

5. Le 8 juillet 1992, le minis t&re public a omis 
de divulguer la lettre adress6e & P.P., dans 
laquelle le substitut du procureur general Harvey 
faisait part de son intention de ne pas donner 
suite it l’ordonnance du 4 juin 1992. 

6. Le 21 septembre 1992, le ministfere public a 
omis de se conformer h l’ordonnance du juge 
Oppal, qui s’etait dit inquiet et avait recom- 
mande que l’on s’y conforme. 

7. Le 16 octobre 1992, le ministfere public a 
remis les dossiers de P.P. h la cour. Le juge 
Thackray s’est inquiete du reste des dossiers et 
en a ordonn6 la divulgation. 

8. Le 30 octobre 1992, le minist&re public 
a omis de divulguer que les dossiers du 
D r Cheaney concemant M.B. avaient 6t6 remis h 
la cour, mais non k la defense. 

9. Le 19 novembre 1992, le minist&re public a 
omis de divulguer les autres dossiers en sa 
possession. 

10. Le 30 novembre 1992, le ministbre public a 
renonc6 k tout privilege et a produit quatre 
cahiers de documentation en raison d’un enga¬ 
gement qu’il avait pris envers la defense de lui. 
divulguer toutes les pieces de son dossier. Le 
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disclose its whole file. The Crown indicated dis¬ 
closure was now complete. 

11. On December 3, 1992, the Crown discov¬ 
ered that it possessed drawings by the complain¬ 
ants which had not been disclosed. The Crown 
agreed it was now unable to say that full disclo¬ 
sure had been made. 


12. On December 4, 1992, the Crown admitted 
that the binders it turned over to the defence 
were incomplete. 

The conduct of the Crown during the time 
Thackray J. was involved, as well as in the months 
before his appointment, was negligent, incompe¬ 
tent and unfair. While I am content to accept 
Thackray J.’s interpretation of the Crown’s beha¬ 
viour as being without deliberate intent some con¬ 
cerns remain, particularly in regard to the contin¬ 
ual avoidance of compliance with the court order 
of June 4, 1992. 


The trial judge was as stated in the best position 
to observe the conduct of the Crown and its effect 
on the proceedings. He found that the trial had 
become so tainted that it violated fundamental 
principles underlying the community’s sense of 
fair play and decency and that the accused was 
impaired in his ability to make full answer and 
defence. 


The trial judge carefully balanced the competing 
public interest in prosecuting offences with the 
need for a fair trial. He recognized that an order 
for a stay could be seen as a technicality, but con¬ 
cluded that in these unusual circumstances it was 
the appropriate, and only, remedy. He held that 
“[e]very citizen is entitled to the protection of the 
law, and to have the law meticulously observed” 
(pp. 110-11). I agree and would allow the appeal 
and restore the stay of proceedings. 


minist&rc public a alors indiqud que tout avait 
6t6 divulgud. 

11. Le 3 ddcembre 1992, le ministbre public 
s’est rendu compte qu’il avait en sa possession 
des dessins des plaignantes qui n’avaient pas ete 
divulguds. Le ministfere public a reconnu ne pas 
pouvoir dire alors s’il y avait eu divulgation 
complete. 

12. Le 4 ddcembre 1992, le ministbre public a 
admis que les cahiers qu’il avait remis it la 
defense dtaient incomplets. 

La conduite du minist&re public pendant quelle 
juge Thackray etait saisi de l’affaire, ainsi que 
durant les mois prdcddant son affectation au dos¬ 
sier, a 6t6 ndgligente, inequitable et entachde d’in¬ 
competence. Bien que je sois dispose k accept 
Interpretation du juge Thackray selon laquelleie 
comportement du ministdre public n’etait pas ddli- 
b6re, il reste certaines inquietudes, notamment en 
ce qui conceme ses ddfauts rdpdtds de se confor- 
mer it l’ordonnance judiciaire du 4 juin 1992. 

Comme je l’ai ddjit mentionnd, le juge du procds 
etait le mieux place pour observer la conduite du 
ministdre public et son effet sur le ddroulement de 
1’instance. II a estimd que le proems etait devenu 
entache de vice au point de violer les principes 
fondamentaux qui sous-tendent le sens collectif du 
franc-jeu et de la ddcence et de nuire it la possibi- 
lite pour 1’accuse de presenter une defense pleine 
et entire. 

Le juge du proeds a soigneusement mesur6 les 
droits en presence, soit celui du public it ce que les 
infractions soient poursuivies et la ndcessitd de 
tenir un proeds equitable. II a reconnu qu’une 
ordonnance d’arrdt des procedures pouvait etre 
per 9 ue comme faisant preuve de formalisme, mais 
il a conclu que, dans les circonstances inhabituelles 
de l’espdce, c’etait la reparation convenable, et la 
seule. Il a juge que [TRADUCTION] «[t]out citoyen a 
droit it la protection de la loi et it ce que celle-ci 
soit observee scrupuleusement» (pp. 110 et 111). 
Je suis d’accord et je suis d’avis d’accueillir le 
pourvoi et de rdtablir 1’arret des procedures. 
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I concur with the Chief Justice and Justice 
Sopinka that the Crown’s disclosure obligations 
established in Stinchcombe are unaffected by the 
confidential nature of therapeutic records in its 
possession. I agree with the substantive law and 
the procedure recommended in obtaining such 
records from third persons. 

Appeal dismissed, LAMER C.J., SOPINKA and 
MAJOR JJ. dissenting. 

Solicitors for the appellant: Considine & 
Lawler, Victoria. 

Solicitors for the respondent: Cardinal Edgar 
Emberton & Macaulay, Victoria. 

Solicitor for the intervener the Attorney General 
of Canada: Robert J. Frater, Ottawa. 

Solicitors for the intervener the Attorney 
General for Ontario: Miriam Bloomenfeld, Janet 
Gallin and Susan Chapman, Toronto. 

Solicitors for the interveners the Aboriginal 
Women’s Council, the Canadian Association of 
Sexual Assault Centres, the DisAbled Women's 
Network of Canada and the Women‘s Legal Edu¬ 
cation and Action Fund: Sharon D. Mclvor, 
Ottawa, and Elizabeth J. Shilton, Toronto. 


Solicitor for the intervener the Canadian Mental 
Health Association: Frances Kelly, Vancouver. 

Solicitor for the intervener the Canadian 
Foundation for Children, Youth and the Law: 
Brian Weagant, Toronto. 

Solicitor appointed by the Court as amicus 
curiae: Elizabeth Bennett, Q.C., Peck Tammen 
Bennett, Vancouver. 


Tout comme le Juge en chef et le juge Sopinka, 254 
je suis d’avis que les obligations de divulgation du 
ministbre public dtablies dans 1’arrEt Stinchcombe 
ne sont pas touchdes par la nature confidentielle 
des dossiers thdrapeutiques en sa possession. Je 
suis d’accord avec le droit substantiel et avec la 
procedure recommandde pour obtenir ces dossiers 
de tiers. 

Pourvoi rejetd, le juge en chef LAMER, les juges 
Sopinka et Major sont dissidents. 

Procureurs de I’appelant: Considine & Lawler, 
Victoria. 

Procureurs de I'intimde: Cardinal Edgar 
Emberton & Macaulay, Victoria. 

Procureur de I'intervenant le procureur gendral 
du Canada: Robert J. Frater, Ottawa. 

Procureurs de I’intervenant le procureur 
gdndral de I’Ontario: Miriam Bloomenfeld, Janet 
Gallin et Susan Chapman, Toronto. 

Procureurs des intervenants I'Aboriginal 
Women’s Council, VAssociation canadienne des 
centres contre le viol, le Rdseau d’action des 
femmes handicapdes du Canada et le Fonds d’ac¬ 
tion et d'dducation juridiques pour les femmes: 
Sharon D. Mclvor, Ottawa, et Elizabeth J. Shilton, 
Toronto. 

\ 
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dienne de la santd mentale: Frances Kelly, 
Vancouver. 

Procureur de I’intervenante la Canadian 
Foundation for Children, Youth and the Law: 

Brian Weagant, Toronto. 

Procureur nommd par la Cour cl litre d'amicus 
curiae: Elizabeth Bennett, c.r., Peck Tammen 
Bennett, Vancouver. 
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ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA 

Constitu tional law — Charter of Rights — Unreason¬ 
able search and seizure — Cultivation of marihuana — 
Police conducting perimeter search without a warrant * 
and checking computerized .records of electrical utility 
— Whether warrantless perimeter search or check of 
computerized electrical records violated s. 8 of Cana¬ 
dian Charter of Rights and Freedoms — Narcotic Con¬ 
trol Act, R.S.C., 1985, c. N-l, s. 10. * 


Constitutional law — Charter of Rights — Admissi¬ 
bility of evidence — Bringing administration of justice j 
into disrepute — Police conducting search of perimeter 
of accused’s property without a warrant — Search war¬ 
rant later obtained partly on basis of information gath¬ 
ered during perimeter search — Warrantless perimeter 
search violating accused’s right to be secure against 
unreasonable search and seizure — Whether search pur- s 
suant to warrant reasonable — Whether evidence 
should be excluded — Canadian Charter of Rights and. 
Freedoms, s. 24(2). 


The police received an anonymous tip that marihuana 
was being grown in the basement of a house within a 
specific city block. One of the officers conducted a 
reconnaissance and ascertained the exact street address ,• 
of the house described. He then used a terminal linked 
to the electrical utility’s computer that allowed police to 
check electrical consumption at a specified address after 
entering a password and determined that consumption at 
that address was four times the average of two other j 
comparably sized residences over the same period. Later 
that day he and another officer entered the property. 


Presents: Le juge en chef Lamer et les juges La Forest, 
Sopinka, Gonthier, Cory, McLachlin et lacobucci. 

EN APPEL DE LA COUR D’APPEL DE V ALBERTA 

Droit constitutionnel — Charte des droits — Fouilles, 
perquisitions et saisies abusives — Culture de chanvre 
indien — Perquisition peripherique sans mandat et veri¬ 
fication des dossiers informatises d’un service d'electri- 
citi effectuees par la police — La perquisition periphe¬ 
rique sans mandat et la verification des dossiers 
informatises relatifs a la consommation d’electricity vio- 
laient-elles Part. 8 de la Charte canadienne des droits et 
libertes? ■— Loi sur les stupefiants, L.R.C. (1985), ch. 
N-l, art. 10. 

Droit constitutionnel — Charte des droits — Admissi¬ 
bility de la preuve — Deconsideration de Vadministra¬ 
tion de In justice — Perquisition peripherique sans man¬ 
dat effectuee par la police sur le bien-fonds de l’accuse 
— Mandat de perquisition obtenu ulterieurement en par- 
tie sur lafoi de renseignements recueillis lors de la per¬ 
quisition peripherique — Perquisition peripherique sans 
mandat portant atteinte au droit de Vaccuse a la protec¬ 
tion contre les fouilles, les perquisitions et les saisies 
abusives — La perquisition en execution du mandat a-t- 
elle ete effectuee de fagon non abusive? — Y a-t-il lieu 
dfcarter les elements de preuve? — Charte canadienne 
des droits et libertes, art. 24(2). 

La police a regu un tuyau d’une source anonyme indi¬ 
quant qu’il y avait culture de chanvre indien dans le 
sous-sol d’une maison a rinterieur d’un ilot dorme. Un 
policier a effectue une reconnaissance des lieux et a 
verifie l’adresse municipale exacte de la maison decrite. 
Ensuite, utilisant un terminal reli6 a Fordinateur du ser¬ 
vice d’electricite qui permettait a la police, au rnoyen 
d’un mot de passe, de verifier la consommation d’elec¬ 
tricite a une adresse donnee, il a constate que la consom¬ 
mation a cette adresse etait, pour la periode en question, 
quatre fois superieure a la moyenne de celle de deux 
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They observed that two basement windows were cov¬ 
ered in something opaque and discovered that a vent 
was plugged with a plastic bag. The police then pre¬ 
pared an information to obtain a search warrant which 
included the tip received, the observations made during a 
the perimeter search and the results of the electricity bill 
comparison. On the basis of this information, a search 
warrant was issued pursuant to s. 12 of the Narcotic 
Control Act (“.NCA ”). On execution of the warrant, the 
police discovered over a hundred seedling marihuana ^ 
plants. The accused was arrested and charged with 
unlawful cultivation of marihuana and possession of 
marihuana for the purposes of trafficking. He was con¬ 
victed of the cultivation charge but acquitted on the 
charge of possession for the purposes of trafficking. The 
Court of Appeal dismissed his appeal from conviction. 
This appeal is to determine whether the warrantless 
perimeter search or the search under warrant violated s. 

8 of the Canadian Charter of Rights and Freedoms , 
whether the police check of computerized electrical 
records violated s. 8, and whether, if any s. 8 violation ^ 
occurred, the evidence should be excluded under s. 
24(2) of the Charter. 


Held : The appeal should be dismissed. 

Per Lamer C.J. and La Forest, Sopinka, Gonthier, 
Cory and Iacobucci JJ.: The perimeter search was unrea¬ 
sonable and violated s. 8 of the Charter, since there is 
nothing to suggest that any exigent circumstances g 
existed to justify a search without a warrant, so that 
there was no legal basis for a warrantless search pursu¬ 
ant to s. 10 NCA. The information obtained could there¬ 
fore not be relied on in obtaining the warrant. The 
police check of computerized records was not unreason- h 
able, however. In view of the nature of the information, 
the relationship between the accused and the electrical 
utility, the place and manner of the search and the seri¬ 
ousness of the offence under investigation, it cannot be 
concluded that the accused held a reasonable expecta- / 
tion of privacy in relation to the computerized electricity 
records which outweighed the state interest in enforcing 
the laws relating to narcotics offences. While they 
reveal the pattern of electricity consumption in the resi¬ 
dence, the records do not reveal intimate details of the j 
accused’s life. Since the search does not fall within the 
parameters of s. 8 of the Charter, this information was 


residences de dimension comparable. Plus tard dans le 
courant de la meme joumee, il s’est rendu sur les lieux 
avec un autre policier. Us ont remarque que deux 
fenetres du sous-sol etaient recouvertes d’une substance 
opaque et ont constate qu’une bouche d’ aeration etait 
obstruee a l’aide d’un sac de plastique. Les policiers ont 
alors prepare une denonciation en vue d’obtenir un man¬ 
dat de perquisition. La denonciation faisait etat du tuyau 
regu, des constatations faites au cours de la perquisition^ 
peripherique et des rdsultats de la comparaison desU 
comptes d’electricite. Sur la foi de cette denonciation,^ 
un mandat de perquisition a ete deceme en vertu de^ 
1’art. 12 de la Loi sur les stupefiants («LS»). En proce-' 
dant a 1’execution du mandat, les policiers ont decouvert~j 
plus de cent semis de chanvre indien. L’accuse a ete§ 
arrete et inculpe de culture illegale de chanvre indien etD 
de possession de chanvre indien en vue d’en faire le tra-££ 
fic. II a ete declare coupable relativement a la premiere^? 
accusation, mais acquitte relativement a la seconde. La 
Cour d’appel a rejete l’appel qu’il a interjete de sa 
declaration de culpabilite. Le pourvoi vise a determiner 
si la perquisition peripherique sans mandat ou la perqui¬ 
sition effectuee en vertu d’un mandat ont ete effectuees 
en violation de Tart. 8 de la Charte canadienne des 
droits et libertes, si la verification par la police des dos¬ 
siers informatises de consommation d’electricite a ete 
effectuee en violation de Tart. 8 et si, dans Thypothese 
d’une violation quelconque de Tart. 8, les elements de 
preuve obtenus devraient etre ecartes en vertu du par. 
24(2) de la Charte. 

ArrSf. Le pourvoi est rejete. 

Le juge en chef Lamer et les juges La Forest, 
Sopinka, Gonthier, Cory et Iacobucci; La perquisition 
peripherique etait abusive et contraire a Tart. 8 de la 
Charte etant donne que rien ne permet de penser qu’il y 
avait une situation d’urgence justifiant une perquisition 
sans mandat, et qu’il n’y avait done aucun fondement 
juridique a une perquisition sans mandat effectuee en 
vertu de Tart. 10 LS. On ne pouvait done se fonder sur 
les renseignements ainsi recueillis pour obtenir le man¬ 
dat. La verification par la police des dossiers informati¬ 
ses n’etait toutefois pas abusive. Compte tenu de la 
nature des donnees, de la relation existant entre T accuse 
et le service d’electricite, de Tendroit ou a eu lieu la per¬ 
quisition et des conditions dans lesquelles elle a ete 
effectuee, ainsi que de la gravite de l’infraction faisant 
l’objet de Tenquete, on ne peut conclure que Taccuse 
avait, en ce qui conceme les dossiers informatises de 
consommation d’electricite, une attente raisonnable au 
respect de sa vie privee qui Temportait sur le droit de 
l’fitat d’assurer T application des lois relatives aux 
infractions en matiere de stupefiants. Bien que faisant 
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available to the police to support the application for a 
search warrant. Coupled with the anonymous tip, it was 
sufficient to constitute reasonable grounds for the issu¬ 
ance of the warrant. The search authorized by the search 
warrant was therefore reasonable. While there was a a 
sufficient temporal connection between the warrantless 
perimeter search and the obtaining of the evidence to 
trigger s. 24(2) of the Charter, the evidence should not 
be excluded. The admission of real evidence does not 
tend to bring the administration of justice into disrepute. b 
Moreover, the police acted in good faith. They were 
entitled to rely on the law as it was at the time and there¬ 
fore to presume that warrantless perimeter searches 
were constitutionally valid pursuant to s. 10 NCA. The 
seriousness of the offence also militates in favour of 
admission of the evidence. 


Per McLachlin J.: Sopinka J.’s reasons were agreed 
with, subject to certain comments on the right of the 
police to search the computerized records of public utili¬ 
ties. The evidence here discloses a sufficient expectation 
of privacy to require the police to obtain a warrant f 
before eliciting the information. The information was 
not public, since there is no evidence suggesting it was 
available to the public and the police obtained access 
only by means of a special arrangement. The records are 
capable of telling much about one’s personal lifestyle S 
and about what is happening inside a private dwelling, 
the most private of places. A reasonable person would 
conclude that the records should be used only for the 
purpose for which they were made, and not divulged to 
strangers without proper legal authorization. Computers h 
may and should be private places, where the informa¬ 
tion they contain is subject to the legal protection arising 
from a reasonable expectation of privacy. While the evi¬ 
dence obtained as a result of the computer search should 
not have been used, there was sufficient other evidence 
to support, the issuance of the warrant. 


etat du niveau de consommation d’electricite dans sa 
residence, les dossiers ne devoilent pas des details 
intimes de la vie de f accuse. Comme la perquisition ne 
s’inscrit pas dans les parainetres de l’art. 8 de la Charte, 
les policiers pouvaient invoquer les donnees recueillies 
a l’appui de leur demande de mandat de perquisition. 
Combinees au tuyau re$u d’une source anonyme, ces 
donnees constituaient des motifs raisonnables suffisants 
pour justifier la delivrance du mandat. La perquisition- 
autorisee par le mandat n’etait done pas abusive. Bien 
qu’il ait exists, aux fins de l’application du par. 24(2) de^ 
la Charte, un lien temporel suffisant entre la perquisi-o 
tion peripherique sans mandat et l’obtention des ele-2 
ments de preuve, il n’y a pas lieu d’ecarter ces elements.-^ 
L’utilisation d’une preuve materielle ne tend pas aro 
deconsiderer P administration de la justice. De plus, les 
policiers ont agi de bonne foi. Ils pouvaient legitime-g> 
ment se fonder sur le droit tel qu’il existait au momenb- 
en question et, par consequent, presumer que les perqui¬ 
sitions peripheriques sans mandat etaient constitution- 
nelles aux termes de l’art. 10 LS. La gravite de l’inffac- 
tion milite egalement en faveur de l’utilisation de la 
preuve. 


Le juge McLachlin: L’opinion du juge Sopinka est 
acceptee sauf en ce qui conceme certaines observations 
sur le droit de la police de fouiller dans les dossiers 
informatises d’entreprises de services publics. La 
preuve produite en Pespece revele une attente suffisante 
en matiere de vie privee pour que la police soit tenue 
d’obtenir un mandat avant de prendre les renseigne- 
ments en question. Ceux-ci ne revetaient aucun carac- 
tere public puisque rien dans la preuve n’indique qu’ils 
Etaient accessibles au public et puisque la police n’a pu 
y avoir acces qu’en raison d’une entente speciale. II est 
possible de tirer des dossiers en cause beaucoup de ren- 
seignements sur le mode de vie d’une personne et sur ce 
qui se passe a l’interieur du lieu prive par excellence 
qu’est une habitation privee. Une personne raisoimable 
serait amenee a conclure que les dossiers ne devraient 
servir qu’aux fins pour lesquelles ils ont ete constitues et 
qu’ils ne devraient pas etre mis a la disposition de n’im- 
porte qui sans l’autorisation judiciaire voulue. Les ordi- 
nateurs peuvent, et devraient, etre des endroits prives, 
les donnees qui y sont emmagasinees beneficiant de la 
protection juridique qu’en frame une attente raisonnable 
quant au respect de la vie privee. Les elements de 
preuve recueillis au moyen de la perquisition informa- 
tique n’auraient pas d(i etre utilises, rnais il existait suffi- 
samment d’autres elements de preuve pour justifier la 
delivrance du mandat. 
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Terry Sturgeon, for the appellant. 

M. David Gates and Ronald C. Reimer, for the 
respondent. 

The judgment of Lamer C.J. and La Forest, 
Sopinka, Gonthier, Cory and Iacobucci JJ. was 
delivered by 

SOPINKA J. — This appeal raises similar issues 
to those dealt with in R. v. Wiley, [1993] 3 S.C.R. 
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c decembre 1992; R. c. Debot, [1989] 2 R.C.S. 1140; R. 
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e Lois et reglements cites 

Charte canadienne des droits et libertes, art. 8, 24(2). 
Code criminel, L.R.C, (1985), ch. C-46, art. 489 [abr. & 
rempl. ch. 27 (l er suppl.), art. 72]. 
y Constitution des Etats-Unis, Quatrieme amendement. 

Loi sur les stupefiants, L.R.C. (1985), ch. N-l, art. 4(2), 
6(1), 10 [abr. & rempl. ch. 27 (l er suppl.), art. 199], 
12 . 

g POURVOI contre un arret de la Cour d’appel de 
1’Alberta (1991), 116 A.R. 1, qui a confirme le 
verdict de culpabilitb rendu contre Pappelant rela- 
tivement a une accusation d’avoir fait illegalement 
la culture du chanvre indien. Pourvoi rejete, 
ft 

Terry Sturgeon, pour l’appelant. 

M. David Gales et Ronald C. Reimer, pour l’in- 
timee. 

I 

Version frangaise du jugement du juge en chef 
Lamer et des juges La Forest, Sopinka, Gonthier, 
Cory et Iacobucci rendu par 

3 Le JUGE Sopinka — Le present pourvoi souleve 
des questions similaires h celles examinees dans 
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263, and R. v. Grant, [1993] 3 S.C.R. 223, reasons 
for judgment in which are released concurrently 
herewith. My reasons in Wiley explain the proce¬ 
dural history of these appeals in this Court. In 
addition to the issues of the validity of perimeter a 
searches and a search pursuant to a warrant, this 
appeal addresses the question as to whether a 
police check of computerized information in the 
possession of a public institution constitutes a b 
search. 


les arrets R. c. Wiley, [1993] 3 R.C.S. 263, et R. c. 
Grant, [1993] 3 R.C.S. 223, rendus simultanement. 
J’ai fait, dans l’arret Wiley, l’historique de ces 
pourvois devant notre Cour. Outre la validite d’une 
perquisition peripherique et d’une perquisition en 
vertu d’un mandat, le present pourvoi souleve la 
question de savoir si la verification par la police de 
donnees informatiques appartenant a un etablisse- 
xnent public constitue une perquisition. 


I. The Facts 

C 

The appellant was convicted of unlawful culti¬ 
vation of marihuana contrary to s. 6(1) of the Nar¬ 
cotic Control Act, R.S.C., 1985, c. N-l (“ NCA ”), 
but acquitted of the charge of possession of mari¬ 
huana for the purposes of trafficking under s. 4(2) 4 
of that Act. On March 9, 1990, the Calgary Police 
Service received an anonymous Crime Stoppers tip 
which indicated that marihuana was being grown 
in the basement of a “cute house” beside a house 
with a lot of windows on 26th Street between two e 
consecutive cross avenues in Calgary. Acting on 
this tip, Constable Fair, a member of the Calgary 
Police Service drug unit, conducted a reconnais¬ 
sance which included travelling to the reported j 
street, searching out the house described and ascer¬ 
taining the exact street address of the house which 
appeared to match the premises identified by the 
informant: 2618-26th Street S.W., Calgary. Con¬ 
stable Fair, being satisfied that this was the house g 
described, noted the full address. 


I. Les faits 

L’appelant a ete declare coupable d’avoir fai 
illegalement la culture de chanvre indien, en con 
travention du par. 6(1) de la Lot sur les stupifiants, 
L.R.C. (1985), ch. N-l («LS»), rnais acquitte de 
possession de chanvre indien en vue d’en faire le 
trafic, infraction prevue au par. 4(2) de cette loi. Le 
9 mars 1990, le service de police de Calgary a reju 
d’une source anonyme dTnfo-Crime un tuyau indi¬ 
quant qu’il y avait culture de chanvre indien dans 
le sous-sol d’une [TRADUCTION] «jolie maison» 
adjacente a une maison comportant un grand nom- 
bre de fcnctres situee 26th Street, entre deux ave¬ 
nues transversales consecutives de Calgary. Sur la 
foi de cette information, 1’agent Fan, de T unite des 
stupefiants, a effectue une reconnaissance des 
lieux: il s’est rendu dans la rue indiquee, y a 
cherche la maison decrite et a verifie l’adresse 
municipale exacte de la maison qui semblait cor¬ 
responds aux lieux identifies par l’indicateur, soit 
le 2618, 26th Street S.W., Calgary. Persuade qu’il 
s’agissait bien de la maison decrite, 1’agent Fair a 
pris note de l’adresse complete. 


After determining the correct address, on March 
9, 1990 Constable Fair used a terminal in the Cal¬ 
gary Police Service Detective Division which was 
linked to the city of Calgary utility main frame and 
was designed to allow the police to check electrical 
consumption at a specified address after entering a 
password. Constable Fair, upon comparison of the 
electrical consumption at 2618-26th Street S.W. 
over the prior six-month period with two other 
comparably sized residences in the city of Calgary, 
determined that consumption at that address was 


Apres avoir ainsi verifie l’adresse exacte, 
1’agent Fair a utilise, le 9 mars 1990, un terminal 
se trouvant dans la section des enquetes du service 
de police de Calgary et qui etait relie a 1’unite cen- 
* trale des services publics de la ville; grace a ce ter¬ 
minal, la police pouvait, moyennant un mot de 
passe, verifier la consommation d’electricite a une 
adresse donnee. En comparant la consommation 
. d’electricite au 2618 de la 26th Street S.W. pen- 
} dant les six mois precedents avec celle de deux 
residences de dimension comparable a Calgary, 
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four times the average of the other two over the 
same period. 


Later on March 9, 1990, Constable Fair and 
another member of the Calgary Police Service, 
Constable Hettler, entered the property at 2618- 
26th Street S.W. and knocked on one door, 
received no answer and went around to the back 
door. The two officers observed that two basement 
windows were covered in something opaque and 
they sniffed at what appeared to be the outside 
vent for the dryer. As they smelled nothing, they 
looked inside the vent and discovered that it was 
plugged with a plastic bag. The two officers were 
chased from the premises by a resident who 
returned home. 

Constable Fair then returned to the detachment 
and prepared a search warrant and an information 
to obtain a search warrant pursuant to ss. 10 and 12 
NCA. The information included the tip received on 
March 8, 1990, the observations made during the 
perimeter search of March 9, 1990 and the results 
of the electricity bill comparison. The information 
implied that the informant had identified the exact 
street address of the premises to be searched, 
rather than only having provided more general 
information pertaining to the block in which the 
residence was located. Further, Constable Fair 
indicated that the blocked windows and electricity 
consumption were consistent with other hydro¬ 
ponic marihuana operations and use of high volt¬ 
age grow lights. On the basis of this information, a 
search warrant was issued pursuant to s. 12 NCA 
which authorized eight named peace officers to 
search the premises at 2618-26th Street S.W., Cal¬ 
gary, Alberta between the hours of 11:30 a.m. and 
6:00 p.m. on March 9, 1990. The police then 
attended at the appellant’s residence and gave liim 
a copy of the search warrant. On execution of the 
warrant, the police discovered 112 seedling plants 
at the appellant’s residence which were later 
proven to be marihuana. The appellant was 
arrested and notified of his right to counsel by 
Constable Hettler. 


l’agent Fair a constate que la consommation a cette 
adresse etait, pour cette meme periode, quatre fois 
superieure a la moyenne des deux autres. 

a Plus tard le 9 mars 1990, l’agent Fair et un autre 
membre du service de police de Calgary, l’agent 
Hettler, se sont rendus au 2618 de la 26th Street 
S.W. et ont frappe a une porte; ne recevant pas de^ 
b reponse, ils sont alles a la porte arriere. Les deux 
agents ont remarque que deux fenetres du sous-soJ2. 
etaient recouvertes d’une substance opaque et iljE? 
ont senti ce qui semblait etre la bouche d’aeratioff 
de la secheuse. N’ayant decele aucune odeur, ilsg 
c ont regard6 a l’interieur de la bouche d’aeration eO 
constate qu’elle etait obstruee a l’aide d’un sac d§] 
plastique. Les deux agents ont etd chasses par uiP 
resident qui rentrait chez lui. 

d 

L’agent Fair est alors retoume au poste pour y 
preparer un mandat de perquisition ainsi qu’une 
denonciation en vue d’obtenir ledit mandat en 
vertu des art. 10 et 12 LS. La denonciation faisait 
e etat de 1’information rogue le 8 mars 1990, des 
constatations faites au cours de la perquisition 
peripherique du 9 mars 1990 et des resultats de la 
comparaison des comptes d’electricite. Le texte 
laissait entendre que l’indicateur avait indique 
f l’adresse municipale exacte de l’endroit devant 
faire 1’objet de la perquisition, au lieu d’avoir seu- 
lement foumi des renseignements plus generaux 
concemant Pilot dans lequel se trouvait la resi¬ 
dence. L’agent Fair indiquait de plus que les 
fenetres obstruees et la consommation d’dlectricitd 
etaient compatibles avec la culture hydroponique 
du chanvre indien et [’utilisation de lampes de 
serre a haute tension. Sur la foi de cette denoncia- 
h tion, un mandat de perquisition a etc dcccrne en 
vertu de Part. 12 LS, autorisant nommement huit 
agents de la paix a perquisitionner au 2618, 26th 
Street S.W., Calgary (Alberta), entre 11 h 30 et 
18 h le 9 mars 1990. Les policiers se sont alors 
* presentes a la residence de P appelant et lui ont 
remis une copie du mandat de perquisition. En pro- 
cedant a P execution du mandat, ils ont decouvert 
dans la maison 112 semis, identifies par la suite 
. comine etant du chanvre indien. L’appelant a ete 
1 arrete et Pagent Hettler Pa informe de son droit a 
l’assistance d’un avocat. 
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At trial, the appellant was found guilty of the 
charge under s. 6(1) NCA, but was acquitted of the 
charge of possession for the purposes of trafficking 
contrary to s. 4(2) of that Act. His appeal from 
conviction to the Court of Appeal of Alberta was a 
dismissed. 


II. Judgments Below 

A. Court of Queen ’s Bench of Alberta (Perras JO 


Perras J. held that the appellant was guilty as 
charged with respect to s. 6(1) NCA, but deter¬ 
mined that he was not convinced beyond a reason¬ 
able doubt with respect to the charge under s. 4(2) 
of the Act. In reaching the decision to convict, Per¬ 
ras J. concluded that he was satisfied as to the d 
appellant’s guilt on the first count on the basis of 
the seizure of 112 seedling marihuana plants and 
various other items associated with hydroponic 
growth of marihuana from the residence which 
numerous documents demonstrated the appellant « 
to have occupied. The trial judge found that there 
were reasonable grounds for issuance of the war¬ 
rant since the issuing justice could rely on the elec¬ 
tricity consumption record check, the observations 
made during the perimeter search and the informa- 1 
tion revealed by the informant. He determined that 
there were sufficient grounds for issuance of the 
warrant even with the misstatement removed from 
the information and noted that the check of the g 
hydro records probably did not amount to a search 
or seizure since the records did not belong to the 
accused. 


B. Court of Appeal of Alberta (1991), 116 A.R. 1 

In a unanimous decision, the Court of Appeal of 1 
Alberta dismissed the appellant’s appeal from con¬ 
viction. The court held that the search warrant 
under which the evidence was seized was valid, so 
that the evidence was properly admitted at trial. , 
Although the court determined that the officers had J 
missed identifying a step on the information by 


Au terme de son proces, 1’appelant a ete declare 
coupable de l’infraction prevue au par. 6(1) LS, 
mais acquitte de 1’accusation de possession en vue 
de faire le trafic en contravention du par. 4(2) de 
cette loi. L’appel qu’il a interjete de sa declaration 
de culpabilite devant la Cour d’appel de 1’Alberta a 
6 te rejete. 

II. Les juridictions inferieures 

co 

A. La Cour du Banc de la Reine de VAlberta (1^ 
juge Perras) 

□ 

Le juge Perras a declare 1’appelant coupable de 
l’infraction prevue au par. 6(1) LS dont il etait 
inculpe, tout en se disant non convaincu hors d<g] 
tout doute raisonnable pour ce qui est de l’accusa^ 
tion portee en vertu du par. 4(2) de cette loi. En ce 
qui conceme la declaration de culpabilite, le juge 
Perras s’est dit convaincu de la culpabilite de l’ac- 
cuse quant au premier chef etant donne la saisie de 
112 pousses de chanvre indien et de divers autres 
articles associes a la culture hydroponique de ce 
stupefiant dans la residence qu’avait occupee T ap¬ 
pelant comme l’etablissaient de nombreux docu¬ 
ments. Le juge du proces a estime que la deli- 
vrance du mandat reposait sur des motifs 
raisonnables puisque le juge l’ayant signe pouvait 
se fonder sur la verification de la consommation 
d’electricite, les constatations faites au cours de la 
perquisition peripherique et les renseignements 
repus de l’indicateur. II a juge que ces motifs 
etaient suffisants merne si Ton retranchait l’infor- 
mation erronee de la denonciation et il a souligne 
que la verification des dossiers d’hydro-electricite 
n’equivalait probablement pas a une perquisition 
ou it une saisie etant donne que ces dossiers n’ap- 
partenaient pas a l’accuse. 

B. La Cour d’appel de l’Alberta (1991), 116 
A.R. 1 

Dans une decision unanime, la Cour d’appel de 
l’Alberta a rejete l’appel que Tappelant avait 
forme contre sa declaration de culpabilite. La cour 
a estime que le mandat de perquisition en vertu 
duquel les elements de preuve avaient ete saisis 
etait valide, de sorte que ces elements pouvaient 
etre utilises au proces. Tout en reconnaissant que 
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stating the address in such a manner as to imply 
that the informant had given them the entire 
address, rather than stating that the informant had 
given them part of the address and through recon¬ 
naissance they had determined the exact address, a 
the court found that even without the complete 
street address, the Provincial Court judge would 
still have issued the search warrant. 


The Court of Appeal held that the computer 
search did not violate s. 8 of the Canadian Charter 
of Rights and Freedoms. The court found that in 
order to ground a claim under s. 8, the appellant c 
would have had to demonstrate that a privacy issue 
was at stake. It was determined that unlike the pri¬ 
vacy expected with regard to confidential informa¬ 
tion in client/lawyer and “patient/doctor relation- 
ships, the information in the case at bar was 
created in the context of a commercial transaction. 
Further, the information belonged to the Calgary 
Utilities Commission (the “Commission”) rather 
than to the appellant since the records were created e 
for the purposes of billing rather than for customer 
use. The Court of Appeal determined that the fact 
that the same city paid the police and sold the elec¬ 
tricity was not relevant to the s. 8 issue. Finally, 
the Court of Appeal found that no alternative evi- / 
dence was offered to explain why the appellant’s 
utility bill should be quadruple that of other similar 
residences in the area and was satisfied by the 
officer’s sworn statement as to high electricity 
consumption being associated with a hydroponic 8 
grow operation. 


The Court of Appeal concluded that the police 
did not violate s. 8 of the Charter by conducting 
the warrantless perimeter search. It was deter¬ 
mined that the police were operating under the 
statutory authority of s. 10 NCA when they con- ' 
ducted the perimeter search. Since s. 10 authorizes 
conduct of a warrantless search of a place other 
than a dwelling house, the police were justified in 
relying on that power to search the grounds sur- . 
rounding the appellant’s residence so long as no 1 
search of the house itself was involved. The court 


les policiers avaient omis une etape en redigeant la 
denonciation comme si l’indicateur avait donne 
l’adresse exacte. au lieu de preciser que ce dernier 
1’ avait donnee partiellement et qu’une reconnais¬ 
sance des lieux avait ensuite peimis de l’etablir 
avec precision, la cour a conclu que, meme en 
1’absence d’une adresse complete, le juge de la 
Cour provinciate aurait neanmoins deceme le man-^_ 
dat de perquisition. . ^ 

co 

La Cour d’appel a decide que la perquisition^ 
informatique ne violait pas l’art. 8 de la Charter 
canadienne des droits et libertes. Elle a estime que g 
pom etablir l’existence d’une atteinte a 1’art. 8,0 
1’appelant aurait du demontre que sa vie priveeg 
etait en cause. Or elle a juge que, contrairement a? 
l’attente en matiere de vie privee touchant les ren- 
seignements confidentiels foumis dans le cadre de 
la relation client/avocat et patient/medecin, les 
donnees en cause en l’espece avaient ete recueil- 
lies dans le cadre d’une activite commerciale. De 
plus, ces donnees appartenaient a la Calgary Utili¬ 
ties Commission (la «Commission») et non a 1’ap- 
pelant, etant donne que les dossiers avaient ete 
constilues a des fins de facturation et non a l’inten- 
tion du consommateur. La Cour d’appel a juge non 
pertinent quant a l’art. 8 le fait que c’etait la ville 
qui payait la police et vendait l’electricite. Enfin, la 
com a souligne qu’on n’avait presente aucun autre 
element de preuve pour expliquer pourquoi le 
conrpte d’electricite de 1’appelant etait le qua¬ 
druple de celui d’autres residences similaires dans 
les environs; elle s’est elite convaincue par la 
declaration du policier faite sous sermenl quant a 
l’association entre une consommation d’electricite 
elevee et la culture hydroponique. 

La Cour d’appel a conclu que les policiers n’ont 
pas viole l’art. 8 de la Charte en effectuant la per¬ 
quisition peripherique sans mandat et qu’ils agis- 
saient alors sous l’autorite de l’art. 10 LS. Etant 
donne que cet article autorise les perquisitions sans 
mandat dans un lieu autre qu’une maison d’habita- 
tion, les policiers etaient justifies de se fonder sur 
ce pouvoir pour perquisitionner les lieux entourant 
la residence de 1’appelant dans la mesure oil cela 
ne comportait aucune perquisition dans la maison 
elle-meme. La cour a etabli une distinction d’avec 
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differentiated the case at bar from R. v. Kokesch, 
[1990] 3 S.C.R. 3, on the basis that in this case the 
officers conducting the search had reasonable 
grounds rather than mere suspicion as to the pres¬ 
ence of a narcotic. a 

On this basis, the Court of Appeal determined 
that all of the information relied upon for issuance 
of the search warrant was legally admissible and 6 
none of it had been obtained in contravention of 
the Charter. Further, the court indicated that if it 
were wrong in the assessment as to whether a 
Charter right had been breached, it concluded that 
exclusion of the evidence would bring the admin¬ 
istration of justice into disrepute. The court found 
that the evidence discovered through the perimeter 
search was real and pre-existing and would likely 
have been discovered even without a constitutional d 
violation. Further, it was determined that examina¬ 
tion of the electricity bills by the police^constituted 
a search permissible pursuant to s. 10 NCA since 
the electricity was an item which aided in the ille¬ 
gal cultivation and thus constituted an item “in e 
respect of which an offence . .. has been commit¬ 
ted”. The Court of Appeal indicated that s. 489 of 
the Criminal Code, R.S.C., 1985, c. C-46, also per¬ 
mitted seizure of the electrical records. Finally, 
even if such seizure were not authorized by statute, 
the court concluded that the related evidence 
should nonetheless be admitted because to exclude 
it would bring the administration of justice into 
disrepute pursuant to s. 24(2) of the Charter. g 


III. The Issues 


Farret R. c. Kokesch, [1990] 3 R.C.S. 3, en disant 
que, dans la prdsente espece, les policiers ayant 
pro'cede a la perquisition avaient des motifs raison- 
nables de croire a la presence d’un stupefiant et 
non de simples soupqons. 

Compte tenu de ces elements, la Cour d’appel a 
juge que tous les renseignements sur la foi des-o 
quels a ete delivre le mandat de perquisition etaient 
Mgalement adtnissibles et qu’aucun d’entre eux^ 
n’avait ete obtenu en contravention de la Charted. 
De plus, la cour a precise que, en supposant qu’elle 
faisait erreur quant a l’atteinte a un droit garanti^ 
par la Charte, F exclusion de ces elements de co 
preuve etait susceptible de deconsiderer F adminis-gj 
tration de la justice. La cour a estime que les ele-~ 
ments de preuve decouverts a la faveur de la per¬ 
quisition peripherique etaient des elements 
materiels preexistants, et qu’ils auraient vraisem- 
blablement ete decouverts meme sans violation 
constitutionnelle. En outre, elle a juge que l’exa- 
men des comptes d’electricite par la police consti- 
tuait une perquisition permise sous le regime de 
Fart. 10 LS etant donnd que l’electricite avait servi 
a la culture illegale et qu’elle etait done un element 
«ayant .. . donne lieu a la perpetration d’une 
infraction». La Cour d’appel a indique que Fart. 
489 du Code criminel, L.R.C. (1985), ch. C-46, 
permettait egalement la saisie des dossiers de con- 
sommation d’electricite. Enfin, a conclu la cour, 
meme dans l’hypothese ou une telle saisie n’aurait 
pas ete autorisee par la loi, la preuve recueillie 
devrait neanmoins 6tre admise parce que son 
exclusion est susceptible, comme le prevoit le par. 
24(2) de la Charte, de deconsiderer (’administra¬ 
tion de la justice. 

III. Les questions en litige 


This appeal is brought by leave of this Court and ; 
raises the following questions of law: 


1. Did the warrantless perimeter search vio¬ 
late s. 8 of the Charter ? 


Le present pourvoi forme sur autorisation de 
notre Cour souleve les questions de droit sui- 
vantes: 

1. La perquisition peripherique sans mandat 
a-t-elle ete effectuee en violation de Fart. 8 
de la Charte ? 
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2. Did the search under warrant issued pursu¬ 
ant to s. 12 NCA violate s. 8 of the Char¬ 
ter! 


3. Did the police check of computerized elec¬ 
trical records violate s. 8 of the Charter ? 


4. If any s. 8 violation occurred, should the 
evidence be excluded pursuant to s. 24(2) 
of the Charter ? 


IV. Pertinent Legislation 

Canadian Charter of Rights and Freedoms 

d 

8. Everyone has the right to be secure against unrea¬ 
sonable search or seizure. 

24. ... 

e 

(2) Where, in proceedings under subsection (1), a 
court concludes that evidence was obtained in a manner 
that infringed or denied any lights or freedoms guaran¬ 
teed by this Charter, the evidence shall be excluded if it 
is established that, having regard to all the circum- ^ 
stances, the admission of it in the proceedings would 
bring the administration of justice into disrepute. 

Narcotic Control Act, R.S.C., 1985, c. N-l g 

10. A peace officer may, at any time, without a war¬ 
rant enter and search any place other than a dwelling- 
house, and under the authority of a warrant issued under 
section 12, enter and search any dwelling-house in /, 
which the peace officer believes on reasonable grounds 
there is a narcotic by means of or in respect of which an 
offence under this Act has been committed. 

12. A justice who is satisfied by information on oath ; 
that there are reasonable grounds for believing that there 
is a narcotic, by means of or in respect of which an 
offence under this Act has been committed, in any 
dwelling-house may issue a warrant, under the hand of 
the justice, authorizing a peace officer named therein at j 
any time to enter the dwelling-house and search for nar¬ 
cotics. 


2. La perquisition effectuee en vertu d’un 
mandat decerne sous le regime de Fart. 12 
LS a-t-elle ete effectuee en violation de 
l’art. 8 de la Charte'i 

3. La verification par la police des dossiers 
informatises de consommation d’electricity 
a-t-elle 6t6 effectuee en violation de Fart. 8 
de la Charte ? 

O 

co 

4. S’il y a eu violation quelconque de Fart. 8^ 
les elements de preuve obtenus devraient-^ 
ils etre ecartes en vertu du par. 24(2) de leu 

Charte ? ro 

O 

oo 

IV. Les dispositions legislatives pertinentes 

Charte canadienne des droits et libertes 

8. Chacun a droit a la protection contre les fouilles, 
les perquisitions ou les saisies abusives. 

24. ... 

(2) Lorsque, dans une instance visee au paragraphe 
(1), le tribunal a conclu que des elements de preuve ont 
ete obtenus dans des conditions qui portent atteinte aux 
droits ou libertes garantis par la presente charte, ces ele¬ 
ments de preuve sont ecartes s’il est etabli, eu egard aux 
circonstances, que leur utilisation est susceptible de 
deconsiderer F administration de la justice. 

Loi sur les stupefiants, L.R.C. (1985), ch. N-l 

10. L’agent de la paix qui croit, pour des motifs rai- 
sonnables, a la presence d’un stupefiant ay ant servi ou 
donne lieu a la perpetration d’une infraction a la pre¬ 
sente loi peut, a tout moment, perquisitionner sans man¬ 
dat; toutefois, dans le cas d’une maison d’habitation, il 
lui faut un mandat de perquisition delivre a cet effet en 
vertu de Farticle 12. 

12. Le juge de paix qui est convaincu, sur la foi d’une 
denonciation sous serment, qu’il existe des motifs rai- 
sonnables de croire a la presence, dans une maison d’ha¬ 
bitation, d’un stupefiant ayant servi ou donne lieu ti la 
perpetration d’une infraction a la presente loi peut signer 
un mandat de perquisition autorisant F agent de la paix 
qui y est nomme a penetrer dans la maison d’habitation 
pour y chercher le stupefiant. 
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V. Analysis 


V. Analyse 


A. Did the Searches Violate s. 8 of the Charter? 


A. Les perquisitions ont-elles ete effectuees en 
violation de I’art. 8 de la Charted 


There are two searches to be considered: the 
warrantless perimeter search and the search pursu¬ 
ant to the search warrant issued under s. 12 NCA. 
Different considerations apply to each. It is also 
alleged that the police check of computerized b 
records also constitutes a search. 


II y a deux perquisitions a examiner: la perquisi¬ 
tion peripherique sans mandat et la perquisition 
effectuee en vertu du mandat decerne conforme- 
ment it l’art. 12 LS. Differentes considerations 
s’appliquent a chacune d’elles. On allegue aussi 
que la verification par la police des dossiers infor- 
matises constitue egalement une perquisition. 


1. Perimeter Search 


1. La perquisition peripherique 


With respect to the perimeter search, in view of 
the conclusion reached in Grant, this search was 
unreasonable and violated s. 8 of the Charter. 
There is nothing to suggest that any exigent cir¬ 
cumstances existed to justify a perimeter search 
without a warrant. The information obtained could 
not, therefore, be relied on in obtaining the war¬ 
rant. See Grant and Wiley, supra. With respect to 
the search pursuant to the warrant, it is necessary 
to determine whether, with the excision of the 
information obtained as a result of the perimeter 
search, there remained reasonable grounds for the 
warrant to issue. The answer to this question 
depends on whether the check of computerized 
information constitutes a search and, if so, whether 
it was unreasonable and, therefore, in violation of 
s. 8 of the Charter. 


En ce qui conceme la perquisition peripherique, 
elle etait abusive et contraire a Part. 8 de la Charte 
etant. donne la conclusion a laquelle la Cour est 
d arrivee dans 1’arret Grant. Rien ne permet de pen- 
ser qu’il y avait une situation d’urgence justifiant 
une perquisition peripherique sans mandat. On ne 
pouvait done se fonder sur les renseignements 
ainsi recueillis pour obtenir le mandat. Voir les 
e arrets Grant et Wiley, precites, En ce qui a trait a la 
perquisition effectuee en vertu du mandat, il faut 
determiner si, abstraction faite des renseignements 
obtenus grace a la perquisition peripherique, il sub- 
sistait des motifs raisonnables en justifiant la deli- 
3 vrance. La reponse a cette question depend de la 
nature de la verification des donnees informa- 
tiques, savoir si elle constitue une perquisition, et 
dans l’affirmative, si cette perquisition etait abu- 
g sive et, par consequent, contraire a I’art. 8 de la 
Charte. 



2. Computerized Records 

The purpose of s. 8 is to protect against intra- h 
sion of the state on an individual’s privacy. The 
limits on such state action are determined by bal¬ 
ancing the right of citizens to have respected a rea¬ 
sonable expectation of privacy as against the state 
interest in law enforcement. See Hunter v. ' 
Southatn Inc., [1984] 2 S.C.R. 145, at pp. 159-60. 
Section 8 protects people and not property. It is, 
therefore, unnecessary to establish a proprietary 
interest in the thing seized. See Hunter, supra, at . 
p. 158; R. v. Dyment, [1988] 2 S.C.R. 417, per 3 
La Forest J., at pp. 426-27; Katz v. United States, 


2. Les dossiers informatises 

L’article 8 a pour objet de proteger les particu- 
liers contre Fintrusion de 1’Etat dans leur vie pri- 
vee. Les limites de Taction etatique sont determi- 
nees en ponderant le droit des citoyens au respect 
d’une attente raisonnable en matiere de vie privee 
et le droit de l’Etat d’assurer l’application de la loi. 
Voir Hunter c. Southam Inc., [1984] 2 R.C.S. 145, 
aux pp. 159 et 160. L’article 8 protege les per- 
sonnes et non la propriete. Il est, par consequent, 
inutile d’etablir un droit de propriete sur la chose 
saisie. Voir Hunter, precite, a la p. 158; R. c. 
Dyment, [1988] 2 R.C.S. 417, le juge La Forest, 
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389 U.S. 347 (1967). In this respect, I must disa¬ 
gree with the Court of Appeal which relied on the 
absence of a proprietary interest on the part of the 
appellant in the computer information. 


In balancing the reasonable expectation of pri¬ 
vacy of the individual with the interests of the state 
in law enforcement, this Court has determined that * 
electronic taping of private communication by 
state authorities violates the personal sphere pro¬ 
tected by s. 8: R. v. Duarte, [1990] 1 S.C.R. 30. 
Similarly, such investigative practices as videotap¬ 
ing of events in a private hotel room (R. v. Wong, c 
[1990] 3 S.C.R. 36) and seizure by state agents of 
a blood sample taken by medical personnel for 
medical purposes ( Dyment , supra ) have been 
found to run afoul of the s. 8 right against unrea- 
sonable search and seizure in that the dignity, 
integrity and autonomy of the individual are 
directly compromised. While this Court has con¬ 
sidered the possibility of violations of s. 8 in rela¬ 
tion to informational privacy (Dyment, supra, at p. e 
429), we have not previously considered whether 
state inspection of computer records implicates s. 8 
of the Charter. 


Some indication of the parameters of the protec- 
tion afforded by s. 8 with respect to informational 
privacy can be derived from the following passage 
from the reasons of La Forest J. in Dyment, supra, 
at pp. 429-30, commenting on the Report of the 
Task Force on Privacy and Computers: h 

In modem society, especially, retention of information 
about oneself is extremely important. We may, for one 
reason or another, wish or be compelled to reveal such / 
information, but situations abound where the reasonable 
expectations of the individual that the information shall 
remain confidential to the persons to whom, and 
restricted to the purposes for which it is divulged, must 
be protected. . 


aux pp. 426 et 427; Katz c. United States, 389 U.S. 
347 (1967). A cet egard, je dois dire que je ne par- 
tage pas l’avis de la Cour d’appel qui s’est fondee 
sur l’absence d’un droit de propriete de l’appelant 
sur les donnees informatiques. 

En ponderant l’attente raisonnable des particu- 
liers en matiere de vie privee et le droit de P lit at 
d’assurer l’application de la lot, notre Cour a jug^j 
que Penregistrement electronique des communica(2. 
tions privees par les autorites etatiques viole 1^ 
sphere personnelle protdgee par Part. 8: R. c^z 
Duarte, [1990] 1 R.C.S. 30. De meme, des tech¬ 
niques d’enquete tels Penregistrement magnetoso 
copique d’activites se deroulant dans une chambrtg 
d’hotel privee (R. c. Wong, [1990] 3 R.C.S. 36) ef5 
la saisie par des mandataires de l’Etat d’un echan- 
tillon de sang preleve par le personnel hospitalier it 
des fins medicales (Dyment, precitd) ont ete jugees 
contraires au droit garanti par Part. 8 d’etre pro¬ 
tege contre les fouilles, les perquisitions ou les sai- 
sies abusives en ce qu’elles compromettent directe- 
ment la dignite, l’integrite et l’autonomie de la 
personne. Jusqu’ici, notre Cour a examine la possi¬ 
bility de violations de Part. 8 en regard des aspects 
i n f ormationnels de la vie privee (Dyment, precite, 
a la p. 429), mais elle n’a encore jamais aborde la 
question de savoir si l’inspection par l’Etat de dos¬ 
siers informatises peut donner lieu a P application 
de Part. 8 de la Charte. 

On peut degager certains parametres de la pro¬ 
tection aecordee par Part. 8 a l’egard des aspects 
informationnels de la vie privee du passage suivant 
des motifs du juge La Forest dans P arret Dyment, 
precite, aux pp. 429 et 430, ou il commente le rap¬ 
port du groupe d'etude sur Pordinateur et la vie 
privee: 

Dans la societe contemporaine tout specialement, la 
conservation de renseignements a notre sujet revet une 
importance accrue. II peut arriver, pour une raison ou 
pour une autre, que nous voulions divulguer ces rensei¬ 
gnements ou que nous soyons forces de le faire, mais les 
cas abondent oil on se doit de proteger les attentes rai- 
sonnables de l’individu que ces renseignements seront 
gardes confidentiellement par ceux a qui ils sont divul- 
gues, et qu’ils ne seront utilises que pour les fins pour 
lesquelles ils ont et6 divulgues. 
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Consideration of such factors as the nature of 
the information itself, the nature of the relationship 
between the party releasing the information and 
the party claiming its confidentiality, the place 
where the information was obtained, the manner in 
which it was obtained and the seriousness of the 
crime being investigated allow for a balancing of 
the societal interests in protecting individual dig¬ 
nity, integrity and autonomy with effective law 
enforcement. It is, then, necessary to apply this 
contextual approach to the facts of the case at bar. 

The United States Supreme Court has limited 
application of the Fourth Amendment (the right 
against unreasonable search and seizure) protec¬ 
tion afforded by the United States Constitution to 
situations in which the information sought by state 
authorities is personal and confidential in nature: 
United States v. Miller, 425 U.S. 435 (1976). That 
case determined that the accused’s cheques, sub¬ 
poenaed for evidence from a commercial bank, 
were not subject to Fourth Amendment protection. 
While I do not wish to be taken as adopting the 
position that commercial records such as cancelled 
cheques are not subject to s. 8 protection, I do 
agree with that aspect of the Miller decision which 
would suggest that in order for constitutional pro¬ 
tection to be extended, the information seized must f 
be of a “personal and confidential” nature. In fos¬ 
tering the underlying values of dignity, integrity 
and autonomy, it is fitting that s. 8 of the Charter 
should seek to protect a biographical core of per¬ 
sonal information which individuals in a free and s 
democratic society would wish to maintain and 
control from dissemination to the state. This would 
include information which tends to reveal intimate 
details of tire lifestyle and personal choices of the /, 
individual. The computer records investigated in 
the case at bar while revealing the pattern of elec¬ 
tricity consumption in the residence cannot reason¬ 
ably be said to reveal intimate details of the appel¬ 
lant’s life since electricity consumption reveals 1 
very little about the personal lifestyle or private 
decisions of the occupant of the residence. 


L’examen de facteurs tels la nature des rensei- 
gnements, celle des relations entre la partie divul- 
guant les renseignements et la partie en reclamant 
la confidentialite, l’endroit ou ils ont ete recueillis, 

“ les conditions dans lesquelles ils ont ete obtenus et 
la gravite du crime faisant Fobjet de 1’enquete, 
permet de ponderer les droits societaux a la protec¬ 
tion de Ja dignite, de l’integrite et de l’autonomie 
de la personne et 1’application efficace de la loi. IlO 
convient done d’appliquer cette methode contex-co 
tuelle aux faits de 1’espece. 0 

h- 

La Cour supreme des Etats-Unis a reslreint Tap- c 
plication du Quatrieme amendement de la Consti-o 
tution americaine (le droit a la protection contre lesgj 
fouilles, les perquisitions et les saisies abusives)^? 
aux situations dans lesquelles les renseignements 
que cherchent a recueillir les autorites etatiques 
sonl de nature personnelle et confidentielle: United 
States c. Miller , 425 U.S. 435 (1976). Dans cette 
affaire, on a juge que les cheques de Taccuse, obte¬ 
nus par subpoena d’une banque commerciale, ne 
beneficiaient pas de la protection du Quatrieme 
amendement. Je ne voudrais pas etre vu comme I 
considerant qu’un cheque oblitcrc ne jouit pas de I 
la protection de l’art. 8, mais je ne suis pas d’ac- I 
cord avec cet aspect de F arret Miller, qui donne a I 
entendre que, pour que la protection constitution- I 
nelle s’applique, les renseignements saisis doivent I 
etre de nature «personnelle et confidentielle». I 
fitant donne les valeurs sous-jacentes de dignite, I 
d’integrite et d’autonomie qu’il consacre, il est I 
normal que Fart. 8 de la Charte protege un ensem- I 
ble de renseignements biographiques d’ordre per- I 
sonnel que les particuliers pourraient, dans une I 
societe libre et democratique, vouloir constituer et I 
soustraire a la connaissance de l’fltat. II pourrait I 
notamment s’agir de renseignements tendant a I 
reveler des details intimes sur le mode de vie et les I 
choix personnels de l’individu. Or, on ne saurait | 
raisonnablement pretendre que les dossiers infor- 
matises consultes dans la presente affaire, lesquels 
font etat du niveau de consommation d'elcctricite 
dans une residence, devoilent des details intimes 
de la vie de Fappelant, la consommation d’electri- 
cite ne revelant que tres peu de chose du mode de 
vie ou des decisions privees de F occupant de la 
residence. 
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The nature of the relationship between the 
appellant and the Commission cannot be character¬ 
ized as a relationship of confidence. The Commis¬ 
sion prepared the records as part of an ongoing 
commercial relationship and there is no evidence a 
that it was contractually bound to keep them confi¬ 
dential. This is not to suggest that records prepared 
in a commercial context can never be subject to the 
privacy protection afforded by s. 8 of the Charter. b 
If commercial records contain material which 
meets the “personal and confidential” standard set 
out above, the commercial nature of the relation¬ 
ship between the parties will not necessarily fore¬ 
close a s. 8 claim. c 


In any event, the transaction records which were 
maintained as a result of the commercial relation¬ 
ship in the case at bar cannot be characterized as 
confidential communications which Duarte, supra, 
and Thomson Newspapers Ltd. v. Canada (Direc¬ 
tor of Investigation and Research, Restrictive e 
Trade Practices Commission), [1990] 1 S.C.R. 
425, indicated were protected by s. 8. Although it 
has been indicated that some utilities commissions 
have developed policies against releasing con¬ 
sumption information to police (R. v. Cave, B.C. / 
Prov. Ct„ Quesnel Registry No. 14705, December 
13, 1992 (unreported)), it was clearly the policy of 
the Calgary Commission to permit police access to 
the computer data bank, albeit through a computer 
password. Further, it is generally possible for an 
individual to inquire with respect to the energy 
consumption at a particular address, so that this 
information is subject to inspection by members of 
the public at large. The accessibility of the infor¬ 
mation to the public is, in my view, more relevant 
to the issue than the policy of release developed by 
the Calgary Commission since the primary con¬ 
cern in this analysis is the expectation of privacy 
held by the person whose information was released 
rather than the manner in which the body releasing 
the information categorized it. Nevertheless, I do 
not view the relevant relationship in the case at bar 


La relation entre f appelant et la Commission ne 
peut etre qualifiee de relation de confiance. La 
Commission a constitue les dossiers dans le cadre 
d’une relation commerciale suivie et rien n’indique 
qu’elle ait ete contractuellement tenue d’en preser¬ 
ver la confidentialite. Cela ne veut pas dire que les 
dossiers dtablis en contexte commercial ne peuvent 
jamais etre I’objet de la protection qu’accorde a la 
vie privee fart. 8 de la Charte. Si les dossiers com- ) 
merciaux contiennent des elements qui satisfont ai; 
la norme de la mature personnelle et confiden-jj 
tielle» enoncee precedemment, le caractere com-g 
mercial de la relation entre les parties ne fera pas 
necessairement obstacle a une revendication fon-^ 

d6e sur l’art. 8. co 

cd 

CD 

Quoi qu’il en soit, les dossiers etablis du fait de 
la relation commerciale existant en l’espece ne 
sauraient etre qualifies de communications confi- 
dentielles, auxquelles les arrets Duarte, precite, et 
Thomson Newspapers Ltd. c. Canada (Directeur 
des enquites et recherches, Commission sur les 
pratiques restrictives du commerce), [1990] 1 
R.C.S. 425, accordent la protection de fart. 8. Bien 
que certaines commissions de services publics 
aient adopte des directives interdisant de divulguer 
it la police des renseignements sur la consomma- 
tion (R. c. Cave, C. prov. C.-B., greffe de Quesnel 
n° 14705, 13 decembre 1992 (non publie)), la 
Commission de Calgary avait clairement comme 
politique de permettre a la police d’avoir acces a la 
banque de donnees informatiques, meme s’il lui 
fallait pour cela utiliser un mot de passe. De plus, 
il est gencralernent possible pour un particulier de 
s’enquerir de la consommation d’electricite a une 
adresse donnee, de telle sorte que cette informa¬ 
tion est susceptible d’etre verifiee pm le grand 
public. L’accessibilite publique des renseigne¬ 
ments est, a mon avis, plus pertinente en la matiere 
que la politique de divulgation adoptee par la 
i Commission de Calgary, etant donnd que f dlement 
primordial de la presente analyse est fattente en 
matiere de vie privee qu’avait la personne a propos 
de qui les renseignements ont ete divulgues, et non 
. la maniere dont f organisme qui les a divulgues les 
1 a qualifies. Neanmoins, je considere que la relation 
en cause en f espece n’est pas de celles auxquelles 
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as one which is reasonably characterized as confi¬ 
dential. 

The place and manner in which the information 
in the case at bar was retrieved also point toward a 
the conclusion that the appellant held no reasona¬ 
ble expectation of privacy with respect to the com¬ 
puterized electricity records. The police were able 
to obtain the information on-line by agreement of 
the Commission. Accessing the information did * 
not involve intrusion into places ordinarily consid¬ 
ered private, as was the case in Duarte, supra, and 
Wong, supra. Nor did it involve invasion by state 
agents in personal computer records confidentially 
maintained by a private citizen. While the require¬ 
ment that the police use a password to access the 
information may suggest some element of privacy 
in the manner in which the search was conducted, 
it may equally suggest that the password was d 
merely intended to ensure that on-line information 
was available only to the police. In any event, the 
search was not conducted in an intrusive or high¬ 
handed manner, so that on balance, I would con¬ 
clude that the place and manner of the search were e 
in keeping with what could reasonably have been 
expected by the appellant. 


In addition to the fact that the manner and place g 
of the search are indicative of a minimally intru¬ 
sive search, the seriousness of the offence militates 
in favour of the conclusion that the requirements of 
law enforcement outweigh the privacy interest 
claimed by the appellant. As this Court previously h 
concluded in Kokesch, supra, while participation 
in the illicit trade of marihuana may not be as seri¬ 
ous as the trade in other narcotics such as cocaine, 
it remains an offence which is taken seriously by 
law enforcement agents. * 


Overall, I have concluded from the nature of the . 
information, the relationship between the appellant 1 
and the Commission, the place and manner of the 


on peut raisonnablement attribuer un caractere 
confidentiel. 

L’endroit oil les donnees en cause ont ete obte- 
nues et les conditions dans lesquelles elles ont ete 
recueillies menent egalement a la conclusion que 
l’appelant n’avait, a l’egard des dossiers de con- 
sommation d’electricite, aucune attente quant au 
respect de sa vie privee. Les policiers ont pu obte-o 
nir les donnees en direct grace a 1’accord de la 
Commission. L’obtention de ces donnees n’a pas^ 
necessite d’intrusion dans des endroits ordinaire-^ 
ment consideres comme prives, comme c’etait le 
cas dans les arrets Duarte et Wong, precites. L’ope-^ 
ration n’a pas non plus necessite l’intrusion de„ 
mandataires de l’Etat dans les dossiers informa-g] 
tiques personnels constitues confidentiellement par~ 
un particulier. Meme si l’exigence que les policiers 
utilisent un mot de passe pour avoir acces aux don¬ 
nees peut deinontrer un certain element de confi- 
dentialite dans la fa 9 on dont la perquisition a ete 
effectuee, elle peut egalement donner a penser que 
le mot de passe visait simplement a faire en sorte 
que ces donnees ne soient accessibles en direct 
qu’a la police. Quoi qu’il en soit, la perquisition 
n’a pas ete effectuee de fa$on intrusive ou autori- 
taire, si bien que tout compte fait, je conclurais que 
l’endroit ou a eu lieu la perquisition et les condi¬ 
tions dans lesquelles elle a ete effectuee correspon¬ 
dent a ce a quoi l’appelant pouvait raisonnable¬ 
ment s’attendre. 

Outre le fait que la methode utilisee et l’endroit 
ou a ete effectuee la perquisition temoignent de 
son caractere intrusif minimal, la gravite de Fin- 
fraction milite en faveur de la conclusion que les 
exigences de Fapplication de la loi l’emportent sur 
le droit de l’appelant au respect de sa vie privee. 
Ainsi que notre Cour I’a conclu auparavant dans 
F arret Kokesch, prdcite, la participation au com¬ 
merce illicite du chanvre indien n’est peut-etre pas 
aussi grave que le commerce d’autres stupefiants, 
telle la cocaine, mais elle n’en reste pas moins une 
infraction que les agents charges de Fapplication 
de la loi prennent au serieux. 

En somme, compte tenu de la nature des don¬ 
nees, de la relation existant entre Fappelant et la 
Commission, de l’endroit ou a eu lieu la perquisi- 
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search and the seriousness of the offence under 
investigation, that the appellant cannot be said to 
have held a reasonable expectation of privacy in 
relation to the computerized electricity records 
which outweighs the state interest in enforcing the a 
laws relating to narcotics offences. As such, the 
appellant has failed to bring this search within the 
parameters of s. 8 of the Charter. This information 
was, therefore, available to the police to support 
the application for a search warrant. I will con¬ 
sider, next, the sufficiency of the information in 
support of the issue of the search warrant. 


3. Reasonable Grounds for Issuance of the 
Search Warrant d 

The appellant alleged that the warrant issued in 
this case was invalid in that it was issued on the 
basis of an information containing improperly 
obtained and misstated facts. This Court has deter- * 
mined that peace officers cannot benefit from their 
own illegal acts by including in informations 
sworn to obtain warrants facts which were 
retrieved through searches without lawful author¬ 
ity. See Grant and Kokesch, supra. As such, in ^ 
order to assess whether the search and seizure con¬ 
ducted under warrant in the case at bar were in 
violation of s. 8, it is necessary to determine 
whether the officers can be said to have had rea- g 
sonable grounds to believe that a narcotic was con¬ 
tained in the appellant’s residence in contravention 
of the NCA in the absence of the observations 
made during the warrantless perimeter search. See 
reasons in Grant and Wiley, supra. h 

In the case at bar, the officers relied in their 
sworn information on the tip of an unknown 
informant, the electricity records check and obser- * 
vations made during the warrantless perimeter 
search as evidence of reasonable grounds to 
believe that a narcotic was contained in the appel¬ 
lant’s residence in contravention of the NCA. As I . 
have indicated, the observations made during the 1 
warrantless perimeter search must be eliminated 


tion et des conditions dans lesquelles elle a ete 
effectuee, ainsi que de la gravite de l’infraction fai- 
sant l’objet de l’enquete, j’en viens a la conclusion 
qu’on ne peut considdrer que f appelant avait, en 
ce qui conceme les dossiers informatises de con- 
sommation d’blectricite, une attente raisonnable 
quant au respect de sa vie privee qui l’emporte sur 
le droit de l’fkat d’assurer l’application des lois 
relatives aux infractions en matiere de stupcfiantSJ 
A ce titre, 1’appelant n’a pas reussi a inscrire lg) 
perquisition dans les parametres de l’art. 8 de la 
Charte. Les policiers pouvaient done invoquer lefc 
donnees recueillies a l’appui de leur demande de=! 
mandat de perquisition. J’examinerai maintenant si 
la denonciation suffisait pour decemer le mandate 
de perquisition. 

T— 

3. L es motifs raisonnables pour decerner le 

mandat de perquisition 

L’appelant a allegud que le mandat deceme en 
l’espece etait invalide parce qu’il l’a ete sur la foi 
d’une denonciation enonpant des renseignements 
errones et obtenus de facon irreguliere. Notre Cour 
a juge que des agents de la paix ne peuvent tirer 
partie de leurs propres actes illegaux en incluant 
dans des denonciations sous serment en vue d’ob- 
tenir des mandats des faits recueillis grace a des 
perquisitions non legalement autorisees. Voir 
Grant et Kokesch, precites. Ainsi, afin d’evaluer si 
la perquisition et la saisie effectuees en l’espece en 
vertu d’un mandat font ete en violation de l’art. 8, 
il faut decider si l’on peut dire que les policiers 
avaient des motifs raisonnables de croire qu’un 
stupefiant se trouvait dans la residence de 1’appe¬ 
lant en contravention de la LS, abstraction faite de 
ce qu’ils avaient constate au cours de la perquisi¬ 
tion peripherique sans mandat. Voir Grant et Wiley, 
precites. 

Dans 1’affaire qui nous est soumise, les policiers 
se sont fondes, dans leur denonciation sous ser¬ 
ment, sur le tuyau repu d’un indicateur inconnu, 
sur la verification des dossiers de consommation 
d’electricite et sur les constatations faites a la 
faveur de la perquisition peripherique sans mandat 
comme preuve de motifs raisonnables de croire a 
la presente d’un stupefiant dans la residence de 
T appelant, en contravention de la LS. Comme je 
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given that they were obtained in contravention of 
the Charter. With respect to the other elements of 
the sworn information, the appellant has alleged 
that the anonymous tip relied upon by the police 
was not sufficiently reliable to have constituted a a 
reasonable ground for believing that a narcotics 
offence had been committed in the appellant’s resi¬ 
dence. In addition, the appellant claimed that the 
misstatement by the officer with respect to the 
address given by the anonymous informant invali¬ 
dated the warrant issued. I will consider each of 
these submissions in turn. 


The Anonymous Tip 

In R. v. Debot, [1989] 2 S.C.R. 1140, at p. 1168, 
this Court determined that the reliability of the tip A 
of an informant depends on an assessment of the 
totality of the circumstances and specified three 
areas of concern: 

First, was the information predicting the commission of e 
a criminal offence compelling? Second, where that 
information was based on a “tip” originating from a 
source outside the police, was that source credible? 
Finally, was the information corroborated by police 
investigation prior to making the decision to conduct the / 
search? 

While that case related to the decision of the police 
to conduct a warrantless search pursuant to the tip 
of a known informant, the factors enunciated 
demonstrate principled concerns with the use of 
informants in general and are equally applicable to 
the anonymous tip in the case at bar. The informa¬ 
tion given by the anonymous informant was com- ft 
pelling in that it identified the location of the culti¬ 
vation operation and located the appellant’s house 
in a fairly specific geographic region, albeit with¬ 
out specifying an exact street address. It is impos¬ 
sible to determine whether the source was credible ' 
except by reference to the fact that the information 
was subsequently corroborated by a police recon¬ 
naissance which resulted in identification of the 
exact address of the residence described by the . 
informant. The tip itself, therefore, was compelling 1 
enough in its specification of the place in which 


1’ai indique, les constatations faites au cours de la 
perquisition peripherique sans mandat doivent etre 
ecartees etant donne qu’elles font ete en violation 
de la Charte. Quant aux autres elements de la 
denonciation sous serment, 1’appelant allegue que 
le renseignement de source anonyme sur lequel 
s’est fondee la police n’etait pas suffisamment fia- 
ble pour constituer un motif raisonnable de croire 
qu’une infraction relative a un stupefiant avait 6t&- 
commise dans sa residence. De plus, l’appelantoo 
soutient que la declaration erronee du policier 0 
quant a l’adresse donnee par l’indicateur anonyme 
a invalide le mandat deceme. J’examinerai a tour-^ 
de role chacun de ces arguments. 

00 

Le tuyau de source anonyme 

Dans l’arret R. c. Debot, [1989] 2 R.C.S. 1140, 
notre Cour a juge que la fiabilite du tuyau foumi 
par un indicateur depend de l’appreciation de l’en- 
semble des circonstances; il faut, a dit la Cour, a la 
p. 1168, poser trois questions: 

Premierement, les renseignements permettant de prevoir 
la perpetration d’uiie infraction criminelle etaient-ils 
convaincants? Deuxiemement puisque ces renseigne¬ 
ments reposaient sur un tuyau provenant d’une source 
exterieure a la police, cette source etait-elle liable? 
Enfin, l’enquete de la police confirmait-elle ces rensei¬ 
gnements avant que les policiers decident de proceder a 
la fouille? 

Cette affaire mettait en cause la decision de la 
police de proceder a une fouille sur la foi d’un 
tuyau re 9 u d’un indicateur connu, mais les facteurs 
qui y sont enumeres traduisent les questions de 
principe que souleve l’utilisation d’indicateurs en 
general et sont egalement applicables au tuyau 
re 9 u d’une source anonyme en cause dans la pre¬ 
sente espece. L’information Iransmise par l’indica- 
teur anonyme etait convaincante en ce qu’elle indi- 
quait T emplacement de la culture et situait 
geographiquement la maison de T appelant de 
faqon assez precise, meme si elle n’indiquait pas 
I’adresse municipale exacte, II est impossible de 
determiner si la source etait credible, sauf si l’on 
tient eompte du fait que les renseignements ont 
subsequemment ete confirmes par la reconnais¬ 
sance des lieux a laquelle ont procede les policiers, 
laquelle a permis de connaitre l’adresse exacte de 
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the offence was occurring for the police to readily 
locate the exact address of the appellant’s resi¬ 
dence and corroborate the report of the informant. 

I conclude that the anonymous tip, although made 
by an unknown informant, was sufficiently reliable a 
to have formed part of the reasonable grounds 
asserted in the information to obtain the warrant. 
Therefore, I would not excise that piece of evi¬ 
dence from the warrant. , 


Misstatement in the Information c 

Although the information sworn in support of 
the application for a search warrant indicated that 
an anonymous Crime Stoppers informant had 
reported that marihuana was being cultivated “at d 
the residence of 2618 26 Street S.W.”, the inform¬ 
ant had in fact only identified the residence as 
being a “cute house” located within the 2600 block 
of 26th Street near a house with many windows. 

As a result, the information gave the impression e 
that the informant had supplied more detailed facts 
than was actually the case. 


Although the British Columbia Court of Appeal 
in R. v. Donaldson (1990), 58 C.C.C. (3d) 294, 
determined that a search warrant must be quashed 
should a dehberate deception by police be proven, g 
neither the trial judge nor the Court of Appeal 
found any deliberate attempt to mislead the issuing 
justice in the case at bar. Furthermore, the appel¬ 
lant has not pointed to new evidence which would 
indicate that the misstatement by the officer was 
anything more than a good faith, albeit erroneous, 
attempt to draft the information concisely by omit¬ 
ting reference to the step between the general tip 
and the conclusion as to the exact address of the 
residence identified. 

In considering the material that was properly 
before the authorizing judge, however, only the 
information actually obtained from the tipster 
should be included. In addition, this information 
could be amplified by reference to the fact that the 


la residence decrite par 1’indicateur. En soi, done, 
le tuyau etait suffisamment convaincant quant a 
l’endroit oil l’infraction etait commise pour per- 
rnettre a la police de localiser facilement l’adresse 
exacte de la residence de T appelant et de confirmer 
le rapport de l’indicateur. Je conclus done que, 
bien qu’emanant d’un indicateur inconnu, le tuyau 
etait suffisamment fiable pour faire partie des 
motifs raisonnables enonces dans la denonciation 
en vue d’obtenir le mandat. En consequence, jef, 
suis d’avis de ne pas supprimer cet element deL 
preuve du mandat. 

_i 

La declaration erronee dans la denonciation ^ 

oo 

La denonciation sous serment redigee a l’appug 
de la demande de mandat de perquisition indiquaitr 
qu’un indicateur anonyme dTnfo-Crime avait 
signale que du chanvre indien etait cultive [TRA¬ 
DUCTION] «a la residence portant le numero 2618, 
26th Street S.W.»; en fait, toutefois, l’indicateur 
n’avait identifie la residence que comme une «jolie 
maison» situee datis l’llot 2600 de la 26th Street 
pres d’une maison ayant de nombreuses ferietres. 
Aussi la denonciation donnait-elle l’impression 
que l’indicateur avait foumi des informations fac- 
tuelles plus detail lees que ce n’etait le cas en rea- 
lite. 

La Cour d’appel de la Colombie-Britannique a, 
dans T arret/?. c. Donaldson (1990), 58 C.C.C. (3d) 
294, decide qu’un mandat de perquisition doit etre 
annule s’il est etabli qu’il y a eu erreur deliberee de 
la part de la police, mais, en 1’espece, ni le juge du 
proces ni la Cour d’appel n’ont conclu a une tenta¬ 
tive deliberee de tromper le juge de paix. De plus, 
l’appelant n’a pas signale l’existence de nouveaux 
elements de preuve qui etabliraient que la declara¬ 
tion erronee de Tagent etait davantage qu’une ten¬ 
tative de bonne foi de faire preuve de concision en 
omettant l’etape intervenue entre le renseignement 
general et la conclusion quant a l’adresse exacte de 
' la residence. 

En ce qui concerne toutefois les elements dont le 
juge appcle a autoriser le mandat etait a bon droit 
saisi, ils ne devraient comprendre que les seuls 
renseignements reellement obtenus de l’indicateur. 
De plus, ces renseignements pouvaient etre dtayds 
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police were able to locate a residence matching the 
description which they were given. This informa¬ 
tion, coupled with the results of the computer 
check, were, in my opinion, sufficient to constitute 
reasonable grounds for the issue of the warrant. As a 
noted by the trial judge, there was evidence to 
show that excessive hydro consumption at one res¬ 
idence as compared to another may be a general 
indicator of the hydroponic growth of marihuana. b 
The Court of Appeal concluded that this evidence 
was sufficient to constitute reasonable grounds for 
issuance of the warrant. The trial judge reached the 
same result, albeit for different reasons since he 
did not consider the constitutional validity of the c 
perimeter search which formed a part of the rea¬ 
sonable grounds asserted by the officers. 


The result of this conclusion is that the search 
which was authorized by the search warrant was 
reasonable. Since no issue is taken with the man¬ 
ner in which the search was conducted, the search e 
was reasonable and not in violation of the Charter, 

As in Grant and Wiley, supra, however, this does 
not end the matter and it is necessary to consider 
whether s. 24(2) is triggered because the warrant¬ 
less perimeter search violated s. 8, and therefore I f 
must determine whether the evidence was obtained 
in a manner that violated the Charter. 


B. Exclusion Under s. 24(2) 

In my view, the perimeter search was an integral 
part of the investigation which included the search i, 
conducted pursuant to the search warrant. Accord¬ 
ingly, there was a sufficient temporal connection to 
the obtaining of the evidence to trigger s. 24(2). I 
agree with the conclusion reached by the Court of 
Appeal that the evidence should not be excluded. I ‘ 
find no error in their application of the relevant 
factors, nor is their conclusion unreasonable. This 
is, however, a case close to the line and my brief 
review of the relevant factors confirms the conclu- . 
sion reached by the Court of Appeal. 


par le fait que les policiers ont pu localiser une 
residence correspondant a la description donnee. 
Combines aux resultats de la verification informa- 
tique, ces renseignements constituaient, a mon 
avis, des motifs raisonnables suffisants pour justi- 
fier la delivrance du mandat. Comme Ta signale le 
juge du proces, la preuve demontrait que la con- 
sommation excessive d’hydro-electricite dans une_ 
residence comparativement a une autre pouvait 
etre un indice general de la culture hydroponiqueo 
de chanvre indien. La Cour d’appel a conclu que^ 
cette preuve suffisait pour constituer un motif rai- 
sonnable de decemer le mandat. Le juge du proces^ 
est arrive au meme resultat, bien que pour des rai-Q 
sons differentes puisqu’il n’a pas examine la cons-eo 
titutionnalite de la perquisition peripherique^ 
entrant dans les motifs raisonnables qu’invo- 
quaient les policiers. 

Le resultat de cette conclusion est que la perqui¬ 
sition autorisee par le mandat n’etait pas abusive. 
Etant donne que les conditions dans lesquelles la 
perquisition a ete effectuee ne sont pas en litige, 
celle-ci n’etait pas abusive et etait conforme a la 
Charte. Toutefois, comme dans les arrets Grant et 
Wiley, precites, cela ne met pas fin a 1’analyse 
puisqu’il faut examiner s’il y a lieu d’appliquer le 
par. 24(2) parce que la perquisition peripherique 
sans mandat a viole Tart. 8; il me faut done decider 
si les elements de preuve obtenus l’ont ete dans 
des conditions qui vont a Tencontre de la Charte. 


A mon sens, la perquisition peripherique faisait 
partie integrante de l’enquete, qui comprenait la 
perquisition effectuee en vertu du mandat. Par con¬ 
sequent, il existait, aux fins de 1’application du par - . 
24(2), un lien temporel suffisant entre cette perqui¬ 
sition et l’obtention de la preuve. Je suis d’accord 
avec la Cour d’appel pour conclure qu’il n’y a pas 
lieu d’ecarter ces elements. Je ne vois aucune 
erreur dans l’application qu’elle a faite des facteurs 
pertinents, et sa conclusion n’est pas deraisonna- 
ble. 11 s’agit, toutefois, d’un cas limite, et un bref 
examen des facteurs pertinents confirme la conclu¬ 
sion a laquelle est arrivee la Cour d’appel. 


s 

B. L’exclusion en vertu du par. 24(2) 
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In R. v. Collins, [1987] 1 S.C.R. 265, this Court 
concluded that in determining whether informa¬ 
tion obtained in contravention of the Charter ought 
to be excluded from evidence three factors ought 
to be considered: (i) the effect of admission of the a 
evidence on the fairness of the trial, (ii) the seri¬ 
ousness of the violation of the Charter and (iii) the 
effect of exclusion on the repute of the administra¬ 
tion of justice. The evidence which the Crown ten- 
dered is real evidence of the marihuana and vari¬ 
ous cultivation implements which were discovered 
in the search pursuant to a valid warrant and which 
existed prior to and independent of the Charter 
violation. Unlike the admission of self-incrimina- c 
tory evidence, the admission of this sort of real 
evidence does not tend to bring the administration 
of justice into disrepute in that the evidence does 
not depend for its existence on the Charter viola¬ 
tion. d 


In assessing the seriousness of the Charter vio¬ 
lation, the good faith of the officers conducting the e 
search is relevant. Subsequent to the warrantless 
search conducted in this case, I indicated in Grant, 
supra, that s. 10 NCA had to be read down to apply 
only to situations involving exigent circumstances 
which rendered obtaining prior judicial authoriza- / 
tion impracticable. However, the police were enti¬ 
tled to rely on the law as it was at the time when 
the warrantless perimeter search was conducted 
and therefore to presume that warrantless perime¬ 
ter searches were constitutionally valid pursuant to g 
s. 10 NCA: Kokesch, supra, at pp. 33-34. In this 
case, the police had the necessary reasonable 
grounds to conclude that they could resort to the 
use of s. 10 NCA. I agree with the Court of Appeal a 
that the police acted in good faith. This is not a 
case such as Kokesch, supra, where the officers 
operated on mere suspicion. Thus, with regard to 
the warrantless perimeter search, I would conclude 
that the police acted in good faith in reliance on 1 
powers granted them by Parliament in s. 10 NCA. 
Before entering the dwelling, they had obtained a 
warrant that was legally and constitutionally valid. 


Dans P arret R. c. Collins, [1987] 1 R.C.S. 265, 
notre Cour a conclu qu’afin de determiner si des 
renseignements obtenus en contravention de la 
Charte doivent etre ecartes de la preuve, il faut 
prendre en consideration trois facteurs: (i) l’effet 
de 1’utilisation de la preuve sur Pequite du proces, 
(ii) la gravite de la violation de la Charte et (iii) 
l’effet de l’exclusion sur la consideration dont jouit^ 
1’administration de la justice. La preuve que le<4 
ministere public a presentee est la preuve mate-co 
rielle de la presence de chanvre indien et de diverso 
outils de culture decouverts au moment de la per- I 
quisition effectuee en vertu d’un mandat valide et-^ 
qui existaient anterieurement et independamment^ 
de la violation de la Charte. Contrairement a l’uti-oo 
lisation d’elements de preuve auto-incriminants,cn 
P utilisation de ce type de preuve materielle ne tend 
pas a deconsiderer 1’administration de la justice car 
son existence ne depend pas de la violation de la 
Charte. 

L’un des elements pertinents quant a 1’apprecia¬ 
tion de la gravite de la violation de la Charte est la 
bonne foi des policiers procedant a la perquisition. 
Subsequemment a la perquisition sans mandat 
effectuee en l’espece, j’ai indique dans 1’arret 
Grant, precite, que Part. 10 LS devait recevoir une 
interpretation attenuee de fagon a ce qu’il s’ap- 
plique seulement dans les situations oil une situa¬ 
tion d’urgence rend pratiquement impossible Pob- 
tention d’une autorisation judiciaire prealable. 
Cependant, les policiers pouvaient legitimement se 
fonder sur le droit tel qu’il existait au moment de 
la perquisition peripherique sans mandat et, par 
consequent, presumer que ce type de perquisition 
dtait constitutionnel aux termes de Part. 10 LS: 
arret Kokesch, precite, aux pp. 33 et 34. En Pes- 
pece, les policiers avaient les motifs raisonnables 
requis pour conclure a la possibility de recourir h 
Part. 10 LS. Je partage l’avis de la Cour d’appel 
quant a la bonne foi des policiers. II ne s’agit pas 
d’un cas semblable a celui de P arret Kokesch, pre¬ 
cite, ou les agents avaient agi sur la foi d’un simple 
soupfon. Ainsi, en ce qui conceme la perquisition 
peripherique sans mandat, je suis d’avis de con¬ 
clure que les policiers ont agi de bonne foi confor- 
mement aux pouvoirs que le legislateur leur a con- 
feres a Part. 10 LS. Avant de penetrer dans la 
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There was, therefore, no flagrant violation of the 
Charter. 


With respect to the third factor to be considered, a 
I have concluded that the administration of justice 
would not be brought into disrepute should the evi¬ 
dence be admitted. The guilt of the appellant with 
respect to cultivation of marihuana contrary to s. 
6(1) NCA is clearly established on the real evi- h 
dence. Further, as previously indicated, the offence 
is a serious one punishable by imprisonment for a 
maximum of seven years. Exclusion of the evi¬ 
dence would result in the absence of evidence by c 
which the appellant could be convicted. In these 
circumstances, the seriousness of the offence mili¬ 
tates in favour of the admission of the evidence: 
see Collins, supra, per Lamer J. (as he then was), 
at p. 286.1 agree with the Court of Appeal that, on d 
balance, exclusion of the evidence would have a 
greater negative effect on the repute of justice than 
would its admission. 


After considering the relevant factors, I con¬ 
clude that the evidence was properly admitted by 
the trial judge, despite the s. 8 violation which 
resulted from the warrantless perimeter search. 

In the result, the appeal is dismissed. 

The following are the reasons delivered by 

McLachlin J. — I agree with the reasons and 
the disposition as proposed by Justice Sopinka, 
save for certain comments on the right of the 
police to search the computerized records of public h 
utilities. 

I agree with my colleague that the question of 
whether records are protected centres on a person’s 
reasonable expectation of privacy. As La Forest J. ; 
stated in R. v. Dyment, [1988] 2 S.C.R. 417, at pp. 
429-30: 


.. . situations abound where the reasonable expectations 
of the individual that the information shall remain confi- 


demeure, ils avaient obtenu un mandat, lequel etait 
legalement et constitutionnellement valide. 11 n’y a 
done pas eu de violation flagrante de la Charte. 

En ce qui conceme le troisieme facteur, je con- 
clus que l’utilisation des elements de preuve n’etait 
pas susceptible de deconsid6rer 1’ administration de 
la justice. La culpability de I’appelant h 1’egard de 
la culture de chanvre indien en contravention ait 
par. 6(1) LS est clairement dtablie compte tenu de^ 
la preuve materielle. De plus, comme je l’a£^ 
indique precedemment, il s’agit d’une infractioiff 
grave, punissable d’un emprisonnement maximal 
de sept ans. L’exclusion des elements de preuve^ 
entrainerait T absence de preuve permettant de con-„ 
clure a la culpabilite de 1’accuse. Dans ces circons-gj 
tances, la gravite de T infraction milite en faveur de' - 
T utilisation de la preuve: voir Collins, precite, le 
juge Lamer (maintenant Juge en chef), a la p. 286. 
Je partage l’avis de la Cour d’appel que, tout 
compte fait, 1’exclusion de la preuve aurait sur la 
consideration dont jouit la justice un effet negatif 
plus grand que son utilisation. 

Apres examen des facteurs pertinents, j’en viens 
a la conclusion que le juge du procCs pouvait legi- 
timement admettre les elements de preuve, malgre 
la violation de l’art. 8 resultant de la perquisition 
peripherique sans mandat. 

En definitive, le pourvoi est rejete. 

Version frangaise des motifs rendus par 

Le juge McLachlin —- Je souscris aux motifs 
du juge Sopinka et au dispositif qu’il propose, sauf 
en ce qui concerne certaines observations concer- 
nant le droit de la police de fouiller dans les dos¬ 
siers inforrnatises d’entreprises de services publics. 

Comme mon collegue, j’estime que la question 
de savoir si des dossiers font l’objet d’une exemp¬ 
tion de communication repose sur l’attente raison- 
nable d’une personne en matibre de vie privee. 
Ainsi que l’affirme le juge La Forest dans l’arret 
R. c. Dyment, [1988] 2 R.C.S. 417, aux pp. 429 et 
430: 

... les cas abondent ou on se doit de proteger les 
attentes raisonnables de l’individu que ces renseigue- 
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dential to the persons to whom, and restricted to the pur¬ 
poses for which it is divulged, must be protected. 

The question in each case is whether the evi- a 
dence discloses a reasonable expectation that the 
information will be kept in confidence and 
restricted to the purposes for wliich it is given. 
Although I find the case of electricity consumption 
records close to the line, 1 have concluded that the * 
evidence here discloses a sufficient expectation of 
privacy to require the police to obtain a warrant 
before eliciting the information. I conclude that the 
information was not public, since there is no evi¬ 
dence suggesting that this information was availa¬ 
ble to the public and the police obtained access 
only by reason of a special arrangement. The 
records are capable of telling much about one’s 
personal lifestyle, such as how many people lived j 
in the house and what sort of activities were proba¬ 
bly taking place there. The records tell a story 
about what is happening inside a private dwelling, 
the most private of places. I think that a reasonable 
person looking at these facts would conclude that « 
the records should be used only for the purpose for 
which they were made — the delivery and billing 
of electricity — and not divulged to strangers with¬ 
out. proper legal authorization. 


I disagree with my colleague’s assertion that 
“[t]he computer records investigated in the case at 
bar while revealing the pattern of electricity con- h 
sumption in the residence cannot reasonably be 
said to reveal intimate details of the appellant’s life 
since electricity consumption reveals very little 
about the personal lifestyle or private decisions of 
the occupant of the residence” (p. 293). The very 1 
reason the police wanted these records was to leam 
about the appellant’s personal lifestyle, i.e., the 
fact that he was growing marihuana. More gener¬ 
ally, electricity consumption records may, as , 
already noted, reveal how many people live in a J 
house and much about what they do. While not as 


ments seront gardes confidentiellement par ceux a qui 
ils sont divulgues, et qu’ils ne seront utilises que pour 
les fins pour lesquelles ils ont ete divulgues. 

II faut se demander dans chaque cas si, d’apres 
la preuve, on s’attendait raisonnablement que les 
renseignements soient gardes confidentiels et ne 
soient utilises qu’aux fins pour lesquelles ils ont 
6t6 fournis. Quoique les dossiers portant sur 1^ 
consommation d’electricite me paraissent constiO 
tuer un cas limite, j’estime que la preuve produite 
en l’espece revele une attente suffisante en matiere- 
de vie privee pour que la police soit tenue d’obte- 
nir un mandat avant de prendre les renseignements 
en question. Je conclus que ceux-ci ne revetaienP 
aucun caractere public puisque rien dans la preuve 
n’indique qu’ils etaient accessibles au public et 
puisque la police n’a pu y avoir acces qu’en raison 
d’une entente speciale. II est possible de tirer des 
dossiers en cause beaucoup de renseignements sur 
le mode de vie d’une personne, et notamment sur 
le nombre de personnes qui occupent une maison 
ainsi que sur le genre d’activites auxquelles elles 
se livrent vraisemblablement. Ces dossiers rensei- 
gnent sur ce qui se passe a 1’interieur du lieu prive 
par excellence qu’est une habitation privee. Je 
crois qu’une personne raisonnable qui considere- 
rait ces faits serait amenee a conclure que les dos¬ 
siers ne devraient servir qu’aux fins pour les¬ 
quelles ils ont ete constitues, a savoir 
l’alimentation en electricite et la facturation de 
l’electricite consommee. Ils ne devraient pas etre 
m is a la disposition de n’importe qui sans 1’autori- 
sation judiciaire voulue. 

Selon mon collegue, «on ne saurait raisonnable¬ 
ment pretendre que les dossiers informatises con- 
suites dans la presentc affaire, lesquels font etat du 
niveau de consommation d’dlectricite dans une 
residence, devoilent des details intimes de la vie de 
1’appelant, la consommation d’electricite ne reve- 
lant que tres peu de choses du mode de vie ou des 
decisions privees de T occupant de la residences (p. 
293). Je ne partage pas cet avis. C’est d’ailleurs 
precisement pour se renseigner sur le mode de vie 
personnel de 1’appelant (c.-a-d. sur le fait qu’il se 
livrait a la culture du chanvre indien) que la police 
souhaitait consulter ces dossiers. D’une maniere 
plus generate, les dossiers faisant etat de la con- 
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revealing as many types of records, they can dis¬ 
close important personal information. 


My colleague notes that the relationship 
between the appellant and the electricity commis- b 
sion was not one of confidence. It seems to me that 
the question is not so much whether the relation¬ 
ship is one of confidence, so much as whether the 
particular records disclose a reasonable expecta¬ 
tion of confidence. Moreover, as my colleague c 
points out, this Court in Thomson Newspapers Ltd. 
v. Canada (Director of Investigation and Research, 
Restrictive Trade Practices Commission), [1990] 1 
S.C.R. 425, has held that commercial records may 
be characterized in some circumstances as confi- d 
dential. 


My colleague states that the information was 
generally available to the public. This, with 
respect, does not accord with the evidence, which 
as noted, suggests that the records were not open to 
the public, and that the police were able to access / 
them only by using a special computer number 
which they had been given in confidence. This is 
an important factor; had I been able to conclude 
that the records were open to the public, I might 
well have concluded with my colleague that the 8 
appellant had no expectation of privacy in the 
records. 

My colleague also argues that the place and ft 
manner in which the information was retrieved 
belie a reasonable expectation of privacy, empha¬ 
sizing that the police did not have to intrude into 
“places ordinarily considered private” like a house 
or hotel room to get the information. But, again ’ 
with respect, this begs the question. Computers 
may and should be private places, where the infor¬ 
mation they contain is subject to the legal protec¬ 
tion arising from a reasonable expectation of pri- . 
vacy. Computers may contain a wealth of personal J 
information. Depending on its character, that 


sommation d’electricite peuvent, comme je l’ai 
deja indique, reveler combien de personnes habi- 
tenf une maison et en dire long sur leurs activites. 
Quoique moins revelateurs que bien d’autres types 
de dossiers, ils peuvent devoiler d’importants ren- 
seignements personnels. 

Mon collegue fait remarquer que la relation^ 
existant entre 1’appelant et la commission deo 
l’electricite n’etait pas une relation de confiance. WfL 
me semble toutefois que la question n’est pas tantf-J 
de savoir s’il s’agit d’une relation de confiance que = 
de savoir si les dossiers particuliers dont il s’agit c 
permettent de conclure a une attente raisonnable deo 
confidentialite. D’autre part, comme le signaled 
mon collegue, notre Cour a statue dans 1’arret5? 
Thomson Newspapers Ltd. c. Canada (Directeur 
des enquetes et recherches, Commission sur les 
pratiques restrictives du commerce), [1990] 1 
R.C.S. 425, que les dossiers commerciaux peuvent 
dans certaines circonstances etre qualifies de confi- 
dentiels. 

Mon collegue affirme que les renseignements en 
cause etaient generaleinent accessibles au public. 
Or, voila qui, avec egards, ne concorde pas avec la 
preuve, de laquelle il ressort, rdp6tons-le, que 
l’acces des dossiers etait refuse au public et que la 
police n’a pu les consulter qu’au moyen d’un 
numero special d’ordinateur qui lui avait cte foumi 
a titre confidentiel. Ce point est capital, car si 
j’avais pu conclure que le public avait acces aux 
dossiers, j’aurais bien pu decider, comme mon col¬ 
logue, que l’appelant n’avait relativement aux dos¬ 
siers aucune attente en matiere de vie privee. 

Mon collegue soutient en outre que l’endroit ou 
les renseignements ont ete extraits et la methode 
d’extraction ne permettent pas de conclure a l’exis- 
tence d’une attente raisonnable en matiere de vie 
privee puisque, souligne-t-il, la police n’a pas eu a 
s’introduire dans des «endroits ordinairement con¬ 
sidered comme prives», comme une maison ou une 
chambre d’hotel, pour obtenir ces renseignements. 
Mais, avec egards encore une fois, mon collegue 
elude la question. Les ordinateurs peuvent, et 
devraient, etre des endroits prives, les donnees qui 
y sont emmagasinees beneficiant de la protection 
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information may be as private as any found in a 
dwelling house or hotel room. 


My colleague finally argues that the seriousness 
of the offence outweighs any privacy interest in the b 
records. I confess to reservations about a case-by¬ 
case balancing approach to whether a warrant is 
required or not to obtain information. In each case, 
the police would have to ask themselves: is the 
offence serious enough to outweigh the suspect’s 
privacy interest? If the answer is yes, they would 
take the evidence without a warrant. The courts 
would then have to review their exercise of judg¬ 
ment. In my view, such a regime would provide d 
little comfort to the person whose privacy interest 
is at stake, and would breed uncertainty and litiga¬ 
tion. Such considerations may have a place in 
determining whether improperly obtained evi¬ 
dence may be admitted under s. 24 of the Cana- e 
dian Charter of Rights and Freedoms, but are 
problematic at the earlier stage of determining 
whether rights have been violated. The test must 
remain the individual’s reasonable expectation of ^ 
privacy. If that test is met, a search without a war¬ 
rant will constitute a violation, even where the sus¬ 
pected offence is a serious one. 


Although I conclude that the evidence obtained 
as a result of the computer search was improperly 
obtained and should not have been used in ' 
obtaining the warrant which is at issue here, I am 
satisfied that there was sufficient other evidence to 
support the issuance of the warrant. Accordingly, I 
would dispose of the appeal as proposed by , 
Sopinka J. 3 


juridique qu’entraine une attente raisonnable quant 
au respect de la vie privee. Un ordinateur peut con- 
tenir une abondance de renseignements personnels 
qui, suivant leur nature, peuvent etre tout aussi 
prices que ceux qui se trouvent dans une maison 
d’habitation ou dans une chambre d’hotel. 

Mon collogue pretend en dernier lieu que la grafj 
vite de f infraction l’emporte sur tout droit au res^ 
pect de la vie privee pouvant exister relativemeng' 
aux dossiers. J’ai des doutes franchement quant au 
recours a un examen au cas par cas afin de deterZi 
miner s’il faut ou non obtenir un mandat pouf 
recueillir des renseignements. La police se verrai^ 
en effet obligee de se demander dans chaque cas sg 
l’infraction est suffisamment grave pour l’empor^" 
ter sur le droit du suspect au respect de sa vie pri¬ 
vee. Dans 1’affirmative, la police recueillerait les 
elements de preuve sans obtenir de mandat. Ce 
serait alors aUx tribunaux de controler la fagon 
dont la police aurait exerce son jugement. A mon 
avis, pared regime, tout en s’averant peu rassurant 
pour la personne dont le droit au respect de la vie 
privee est en jeu, serait generateur d’incertitudes et 
de litiges. Voila des considerations qui pourront 
entrer en ligne de compte aux fins de determiner si 
des elements de preuve irregulierement obtenus 
peuvent etre utilises en vertu de l’art. 24 de la 
Charte canadienne des droits et libertes, mais qui 
ereent des problemes au stade prealable ou il s’agit 
de determiner s’il y a eu violation de droits. Le en¬ 
tire doit toujours etre ce a quoi l’individu peut rai- 
sonnablement s’attendre en ce qui concerne le res¬ 
pect de sa vie privee. Du moment que ce critere est 
rernpli, une fouille ou une perquisition sans mandat 
constituera une violation, meme si l’infraction 
soupgonnee est grave. 

Bien que concluant que les elements de preuve 
recueillis au moyen de la perquisition informatique 
font ete de fagon irreguliere et n’auraient pas du 
etre utilises pour obtenir le mandat en cause dans 
la presente affaire, je suis convaincue qu’il existait 
suffisamment d’autres elements de preuve pour 
justifier la deiivrance du mandat. Par consequent, 
je suis d’avis de trancher le pourvoi de la maniere 
que propose le juge Sopinka. 
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Appeal dismissed. 

Solicitors for the appellant: Lord, Russell, Cal¬ 
gary. 

Solicitor for the respondent: John C. Tait, 
Ottawa. 


Pourvoi rejete. 

Procureurs de Vappelant: Lord, Russell, Cal¬ 
gary. 

Procureur de I’intimee: John C. Tait, Ottawa. 
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ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO 

Criminal law — Evidence — Disclosure — Whether 
police occurrence reports prepared in the investigation 
of unrelated incidents involving a complainant or witness 
are “records” within the meaning ofs. 278.1 of the Crim¬ 
inal Code, such that they are subject to the Mills regime 
— Whether the exemption for investigatory and prosecu¬ 
torial records applies to all police occurrence reports or 
only those made in relation to the offence in question — 
Criminal Code, R.S.C. 1985, c. C-46, ss. 278.1 to 278.91. 


Q was charged with sexually assaulting two com¬ 
plainants. Before trial, Q made an application seeking 
disclosure of certain police occurrence reports which 
involved a complainant but which were not made in the 
course of the investigation of the charges against Q. The 
trial judge ruled that the occurrence reports at issue were 
“records” under the Mills regime, specifically s. 278.1 of 
the Criminal Code. As such, Q applied for disclosure of 
the occurrence reports pursuant to s. 278.3 of the Code. 
The trial judge dismissed the application and Q was ul¬ 
timately convicted. The Court of Appeal allowed Q’s 
appeal on the basis that the police occurrence reports 
were not “records” under the Mills regime and should 
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EN APPEL DE LA COUR D’APPEL DE L’ ONTARIO 

Droit criminel — Preuve — Communication — Le 
rapport de police dresse dans le cadre d’une enquete 
relative a des incidents sans lien auxquels est mele le 
plaignant ou un temoin constitue-t-il un « dossier » an 
sens de Part. 278.1 du Code criminel de sorte qu’il soit 
soumis au regime de l’arret Mills? — L'exception pre- 
vue pour le dossier d’enquete ou de poursuite vaut-elle 
a I’egard de tous les rapports de police ou seulement 
a Vegard de ceux etablis relativement a 1’infraction 
en cause? — Code criminel, L.R.C. 1985, ch. C-46, 
art. 278.1 a 278.91. 

Q a ete accuse d’avoir agresse sexuellement les deux 
plaignantes. Avant le debut du proces, il a demande la 
communication de certains rapports de police qui avaient 
trait a Tune d’elles, mais qui n’avaient pas ete produits 
dans le cadre de T enquete ayant mene aux accusations 
portees contre lui. La juge du proces a statue que ces 
rapports constituaient des « dossiers » suivant le regime 
de Tarret Mills , plus precisement Part. 278.1 du Code 
criminel. Q a done demande leur communication en 
application de Tart. 278.3 du Code. La juge a rejete la 
demande, et Q a finalement ete declare coupable. La Cour 
d’appel a accueilli l’appel de Q au motif que les rapports 
de police ne constituaient pas des « dossiers » pour les 
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have been part of regular Crown disclosure under R. v. 
Stinchcombe, [1991] 3 S.C.R. 326. The Court of Appeal 
therefore ordered a new trial. 


Held : The appeal is allowed, the order for a new trial 
is set aside, and the conviction is restored with the sen¬ 
tence appeal remitted to the Court of Appeal. 

Sections 278.1 to 278.91 of the Criminal Code, known 
as the Mills regime, permit disclosure of private records 
relating to complainants and witnesses in cases involving 
particular sexual offences only where a record is likely 
relevant and its disclosure is necessary in the interests of 
justice. The regime reflects Parliament’s intention to ac¬ 
commodate and reconcile the right of the accused to make 
full answer and defence with the privacy and equality 
rights of complainants in sexual offence cases. While it 
governs the disclosure of “records” in sexual offence trials, 
the regime does not displace the Crown’s duty to make 
reasonable inquiries and obtain potentially relevant mate¬ 
rial in accordance with R. v. McNeil, 2009 SCC 3, [2009] 
1 S.C.R. 66. 


Whether a document counts as a “record” depends first 
on whether the document contains personal information 
for which there is a reasonable expectation of privacy, 
and second on whether it falls into the exemption for in¬ 
vestigatory and prosecutorial documents. Section 278.1 
provides an illustrative list of some types of records that 
generally give rise to a reasonable expectation of pri¬ 
vacy, but other documents will still be covered if they 
attract a reasonable expectation of privacy. Trial judges 
will usually assess reasonable expectations on the basis 
of the type of document at issue. Police occurrence re¬ 
ports prepared in the investigation of previous incidents 
involving a complainant or witness other than the offence 
being prosecuted count as “records” and are subject to 
the Mills regime. 


Given the sensitive nature of the information fre¬ 
quently contained in such police occurrence reports, 
and the impact that their disclosure can have on the pri¬ 
vacy interests of complainants and witnesses, there will 
generally be a reasonable expectation of privacy in such 
reports. Police occurrence reports may contain highly 
sensitive material including unproven allegations and 
statements of complainants. They may reveal family 


besoins du regime de T arret Mills et que le ministere 
public aurait du les communiquer conformement a la 
procedure habituelle suivant T arret R. c. Stinchcombe, 
[1991] 3 R.C.S. 326. Elle a done ordonne un nouveau 
proces. 

Arret : Le pourvoi est accueilli. L’ordonnance a l’effet 
de tenir un nouveau proces est annulee, la declaration de 
culpabilite est retablie et l’appel de la peine est renvoye 
a la Cour d’appel. 

Dans le cas de certaines infractions a caractere sexuel, 
les art. 278.1 a 278.91 du Code criminel — le « regime 
de Tarret Mills » — permettent la communication d’un 
dossier personnel se rapportant au plaignant ou a un 
temoin seulement lorsque le dossier est vraisemblable- 
ment pertinent et que sa communication sert les interets 
de la justice. Le regime traduit l’intention du legislateur 
de concilier le droit de T accuse a une defense pleine et 
entiere et les droits a la vie privee et a l’egalite du plai¬ 
gnant dans une affaire d’infraction a caractere sexuel. 
Meme si le regime s’applique a la communication d’un 
« dossier » dans un proces pour infraction a caractere 
sexuel, l’obligation faite au ministere public d’effectuer 
des verifications raisonnables et d’obtenir les renseigne- 
ments et les elements de preuve susceptibles d’etre perti¬ 
nents demeure, conformement a R. c. McNeil, 2009 CSC 
3, [2009] 1 R.C.S. 66. 

Un document constitue un « dossier » lorsque, pre- 
mierement, il contient des renseignements personnels 
pour lesquels il existe une attente raisonnable en matiere 
de protection de la vie privee et que, deuxiemement, il ne 
tombe pas sous le coup de l’exception prevue a l’egard 
du dossier d’enquete ou de poursuite. L’article 278.1 
enumere des exemples de dossiers qui conferent genera- 
lement une attente raisonnable en matiere de protection 
de la vie privee; d’autres documents seront toutefois pro¬ 
teges s’ils suscitent une telle attente. Le juge du proces 
se prononce habituellement sur T existence d’une telle 
attente en fonction de la nature du document en cause. 
Le rapport de police dresse a l’occasion de l’enquete 
relative a un incident anterieur auquel a ete mele le plai¬ 
gnant ou un temoin, et non a T infraction qui fait l’objet 
de la procedure, constitue un « dossier » et est soumis au 
regime de 1’ arret Mills. 

Vu la nature delicate des renseignements souvent 
contenus et les consequences que peut avoir leur com¬ 
munication sur le droit du plaignant ou du temoin a la 
vie privee, le rapport de police confere generalement 
une attente raisonnable en matiere de protection de la 
vie privee. Il peut contenir des renseignements de nature 
tres delicate tels que des allegations dont le bien-fonde 
n’a pas ete etabli et des declarations du plaignant. Il peut 
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status, health information, and other personal details. 
Most significantly, they can reveal previous instances 
where the witness or complainant has been the victim 
of criminal activity, including previous sexual assaults. 
Disclosure of this information engages complainants’ 
and witnesses’ “informational privacy”, the right to con¬ 
trol how their information is shared. Disclosure of this 
information to the accused is particularly likely to engage 
the dignity interests of complainants and witnesses, and 
to discourage victims of sexual offences from coming 
forward. The fact that this information has already been 
obtained by police does not destroy the affected person’s 
interest in keeping the information private from others. 
People are entitled to provide information to police with 
confidence that the police will only disclose it for good 
reason. 

The exemption for investigatory and prosecutorial 
records contained in s. 278.1 does not strip the protec¬ 
tion of the Mills regime from police occurrence reports. 
In light of the text of the provision in both languages, 
as well as its purpose, context, and the consequences of 
concluding otherwise, the trial judge was correct in de¬ 
ciding that the exemption applies only to records made 
in relation to the offence in question, and not to police 
occurrence reports made in the course of unrelated 
investigations. 
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The judgment of the Court was delivered by 


Karakatsanis J. — 

I. Overview 

[1] In sexual offence cases, the Criminal Code, 
R.S.C. 1985, c. C-46, limits the disclosure of pri¬ 
vate records relating to complainants and wit¬ 
nesses. The relevant provisions, ss. 278.1 to 278.91, 
known as the Mills regime, permit disclosure only 
where a record is likely relevant and its disclosure 
is necessary in the interests of justice. The regime 
applies to “records” that contain personal informa¬ 
tion for which there is a reasonable expectation of 
privacy, unless they are made by persons respon¬ 
sible for the investigation or prosecution of the 
offence. The issue on appeal is whether these provi¬ 
sions apply to police occurrence reports prepared 
in the investigation of previous incidents involving 
a complainant or witness and not the offence be¬ 
ing prosecuted. The question is whether these unre¬ 
lated police occurrence reports count as “records” 
as dehned in s. 278.1, such that the statutory dis¬ 
closure limits apply. 


[2] I conclude that the Mills regime applies to po¬ 
lice occurrence reports that are not directly related 
to the charges against the accused. Privacy is not 
an all or nothing right. Individuals involved in a 
criminal investigation do not forfeit their privacy 
interest for all future purposes; they reasonably 
expect that personal information in police reports 
will not be disclosed in unrelated matters. More¬ 
over, while the regime exempts investigatory and 
prosecutorial records, that exemption applies only 
to records made in relation to the particular offence 
in question. 


[3] Accordingly, I agree with the trial judge that 
the unrelated police occurrence reports at issue 


Version francaise du jugement de la Cour rendu 
par 

La juge Karakatsanis — 

I. Apcrcu 

[1] Dans les affaires d’infraction d’ordre sexuel, 
le Code criminel, L.R.C. 1985, ch. C-46, limite la 
communication d’un dossier personnel se rappor- 
tant au plaignant ou a un temoin. Les dispositions 
pertinentes, soil les art. 278.1 a 278.91 —le « regime 
de Tarret Mills » — ne permettent la communication 
que lorsque le dossier est vraisemblablement perti¬ 
nent et que sa communication sert les interets de 
la justice. Le regime s’applique au « dossier » qui 
contient des renseignements personnels pour les- 
quels il existe une attente raisonnable en matiere de 
protection de la vie privee, sauf s’il est produit par 
un responsable de T enquete ou de la poursuite rela- 
tivement a T infraction qui fait Tobjet de la proce¬ 
dure. Le pourvoi porte sur la question de savoir si 
ces dispositions s’appliquent au rapport de police 
dresse a l’occasion de T enquete relative a des inci¬ 
dents auxquels a ete mele le plaignant ou un temoin, 
et non a l’infraction qui fait Tobjet de la procedure. 
II nous faut decider si ce rapport de police sans hen 
avec l’infraction constitue un « dossier » au sens 
de Tart. 278.1, de telle sorte qu’il soit assujetti aux 
restrictions legales de communication. 

[2] J’arrive a la conclusion que le regime de 
Tarret Mills s’applique au rapport de police qui 
n’est pas directement lie a l’accusation portee con- 
tre Taccuse. Le droit a la vie privee n’est pas un 
droit de nature absolue. La personne qui est visee 
par une enquete criminelle ne renonce pas a son 
droit a la vie privee pour toutes les circonstances 
ulterieures; elle s’attend raisonnablement a ce que 
ses renseignements personnels consignes dans le 
rapport de police ne fassent pas Tobjet d’une com¬ 
munication dans une autre affaire. De plus, meme 
si le regime prevoit une exception pour les dossiers 
d’enquete et de poursuite, cette exception ne vaut 
que pour les dossiers constitues relativement a 
l’infraction en cause. 

[3] Par consequent, je conviens avec la juge du 
proces que chacun des rapports de police consideres 
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were “records” within the definition of s. 278.1 and 
thus subject to the Mills regime. The trial judge was 
entitled to conclude that the reports should not be 
disclosed. I would allow the appeal, set aside the 
order for a new trial, and restore the conviction, 
remitting the sentence appeal to the Court of Ap¬ 
peal. 


II. Facts 

[4] The respondent, Vincent Quesnelle, was 
charged with sexually assaulting two complainants, 
T.R. and L.I. Prior to trial, CBC Radio aired a docu¬ 
mentary about the complainant T.R. (a street sex 
worker), during which the lead investigator in this 
case indicated that she had obtained and reviewed 
four or five police occurrence reports which in¬ 
volved T.R. but were not made in the course of the 
investigation that resulted in the charges against 
the respondent. The detective did not include the 
reports in the investigatory file. 

[5] The police create occurrence reports to doc¬ 
ument incidents to which they respond, including 
disturbances, requests for assistance, reports of al¬ 
leged crimes and even medical emergencies or car 
accidents. The reports contain police officers’ rec¬ 
ollections and notes concerning the facts of the 
incident. 

III. Judicial History 

A. Ontario Superior Court of Justice 

[6] Before trial, the respondent made an appli¬ 
cation seeking disclosure of the police occurrence 
reports that had been reviewed by the detective. The 
trial judge, Thorburn J., ruled that the occurrence 
reports at issue were “records” under the Mills re¬ 
gime for two reasons: 2009 CanLII 73645. First, 
occurrence reports contain personal information in 
which there is a reasonable expectation of privacy. 
Second, the reports do not fall under the exception 
to the Mills regime in s. 278.1 because they are not 
“records made by persons responsible for the inves¬ 
tigation or prosecution of the offence”: that section 
excludes only police records made in relation to the 


en l’espece constitue un « dossier » au sens de 
Fart. 278.1, de sorte qu’il tombe sous le coup du 
regime de F arret Mills. La juge du proces etait en 
droit de conclure que les rapports ne devaient pas 
etre communiques. Je suis d’avis d’accueillir le 
pourvoi, d’annuler Fordonnance a l’effet de tenir 
un nouveau proces, de retablir la declaration de cul- 
pabilite et de renvoyer l’appel de la peine a la Cour 
d’appel. 

II. Faits 

[4] L’intime, Vincent Quesnelle, a ete accuse 
d’avoir agresse sexuellement les deux plaignantes, 
T.R. et L.I. Avant le proces, la chame CBC Radio 
a presente un documentaire sur la plaignante T.R., 
une prostituee travaillant dans la rue. L’enqueteuse 
principale au dossier y affirmait avoir obtenu et exa¬ 
mine quatre ou cinq rapports de police qui avaient 
trait a T.R., mais qui n’avaient pas ete produits 
dans le cadre de l’enquete ay ant debouche sur les 
accusations portees contre Fintime. L’enqueteuse 
n’a pas verse les rapports au dossier d’enquete. 

[5] Les policiers redigent un rapport afin de 
documenter une intervention par suite, notamment, 
d’une infraction a la paix publique, d’une demande 
d’aide, du signalement d’un crime, voire d’une 
urgence medicale ou d’un accident de la route. Ils 
y consignent le deroulement de F intervention et des 
precisions sur les faits en cause. 

III. Historique judiciaire 

A. Cour superieure de justice de VOntario 

[6] Avant le debut du proces, F intime a demande 
la communication des rapports de police dont 
l’enqueteuse avait pris connaissance. Appelee a 
presider le proces, la juge Thorburn a conclu que 
ces rapports constituaient des « dossiers » sui- 
vant le regime de F arret Mills, et ce, pour deux 
raisons (2009 CanLII 73645). Premierement, ils 
contenaient des renseignements personnels qui 
conferaient une attente raisonnable en matiere de 
vie privee. Deuxiemement, ils ne tombaient pas 
sous le coup de l’exception prevue a Fart. 278.1, car 
ils ne constituaient pas des « dossiers] qui [sont] 
produitfs] par un responsable de l’enquete ou de 
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case being prosecuted. Under the Mills regime, a 
“record” may only be disclosed to the accused if 
the trial judge is satisfied that it is likely relevant to 
an issue at trial and disclosure is necessary in the 
interests of justice. 


[7] Since the records fell within the Mills re¬ 
gime, the respondent applied for disclosure of the 
occurrence reports pursuant to s. 278.3 of the Code. 
He argued that the records were likely relevant to 
assess the complainant’s credibility. The defence 
chose not to rely on the documentary in making 
this application. He did not want to alert the com¬ 
plainant — who was a party to the application — 
to his theory of the relevance of the occurrence 
reports. The trial judge ruled against the respondent 
because there was no evidentiary basis on which to 
conclude that the documents requested were likely 
relevant or that their production was necessary in 
the interests of justice: 2010 ONSC 175 (CanLII). 

[8] The respondent was ultimately convicted and 
sentenced to six and a half years in jail, less credit 
for time served: 2010 ONSC 3713 (CanLII). 


B. Ontario Court of Appeal, 2013 ONCA 180, 114 
O.R. (3d) 779 

[9] The respondent appealed his conviction and 
sentence to the Ontario Court of Appeal. He ar¬ 
gued that the police occurrence reports were not 
“records” under the Mills regime, and therefore 
should have been part of regular Crown disclosure 
under R. v. Stinchcombe, [1991] 3 S.C.R. 326. 


[10] The Court of Appeal allowed his appeal on 
this basis and ordered a new trial. First, MacFarland 
J.A. concluded that complainants and witnesses 
who give information to the police have no reason¬ 
able expectation of privacy in police documents 


la poursuite relativement a T infraction qui fait 
l’objet de la procedure ». Seuls echappent a Tappli¬ 
cation du regime les rapports etablis relativement a 
l’infraction faisant l’objet de la poursuite. Confor- 
mement au regime de T arret Mills, un « dossier » ne 
peut etre communique a Taccuse que si le juge du 
proces est convaincu qu’il est vraisemblablement 
pertinent quant a un point en litige et que sa com¬ 
munication sert les interets de la justice. 

[7] Comme les rapports etaient assujettis au 
regime de T arret Mills, T intime a demande leur 
communication en application de Tart. 278.3 du 
Code. II a pretendu qu’ils etaient vraisemblable¬ 
ment pertinents pour T appreciation de la credibilite 
de la plaignante. La defense a choisi de ne pas faire 
mention du documentaire, car elle ne voulait pas 
attirer T attention de la plaignante — qui etait consti¬ 
tute partie a la demande — sur les raisons pour 
lesquelles elle jugeait les rapports pertinents. La 
juge du proces a rejete la demande parce qu’aucun 
fondement probant ne permettait de conclure que 
les documents etaient vraisemblablement pertinents 
ou que leur communication servait les interets de la 
justice (2010 ONSC 175 (CanLII)). 

[8] L’intime a hnalement ete reconnu coupable 
et condamne a six ans et demi d’emprisonnement, 
moins le temps credite pour la detention (2010 
ONSC 3713 (CanLII)). 

B. Cour d’appel de l’Ontario, 2013 ONCA 180, 
114 O.R. (3d) 779 

[9] L'intime a interjete appel de la declaration de 
culpabilite et de la peine devant la Cour d’appel de 
TOntario. II a pretendu que les rapports de police 
n’etaient pas des « dossiers » pour les besoins du 
regime de Tarret Mills, de sorte que le ministere 
public aurait du les communiquer conformement a 
la procedure habituelle suivant Tarret R. c. Stinch¬ 
combe, [1991] 3 R.C.S. 326. 

[10] La Cour d’appel accueille l’appel pour ce 
motif et ordonne la tenue d’un nouveau proces. La 
juge MacFarland estime en premier lieu que le plai- 
gnant ou le temoin qui donne des renseignements a 
la police n’a aucune attente raisonnable en matiere 
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recording that information. Second, she concluded 
that s. 278.1 exempts all records that are prepared 
by the investigating police service, whether or not 
the records are related to the case being prosecuted. 
Thus the police occurrence reports at issue were not 
subject to the Mills regime. The court reasoned that 
the police occurrence reports reviewed by Detective 
Leaver were fruits of the investigation, and ordered 
their disclosure. 


IV. Analysis 

A. The Principles Governing Crown Disclosure 

(1) Disclosure in Criminal Cases Generally 

[11] The Crown has a broad duty to disclose rele¬ 
vant evidence and information to persons charged 
with criminal offences. Stinchcombe, at pp. 336-40, 
provides that the Crown is obliged to disclose all 
relevant, non-privileged information in its posses¬ 
sion or control so as to allow the accused to make 
full answer and defence. For purposes of this “first 
party” disclosure, “the Crown” does not refer to all 
Crown entities, federal and provincial: “the Crown” 
is the prosecuting Crown. All other Crown enti¬ 
ties, including police, are “third parties”. With the 
exception of the police duty to supply the Crown 
with the fruits of the investigation, records in the 
hands of third parties, including other Crown enti¬ 
ties, are generally not subject to the Stinchcombe 
disclosure rules. 


[12] In R. v. McNeil, 2009 SCC 3, [2009] 1 S.C.R. 
66, this Court recognized that the Crown cannot 
merely be a passive recipient of disclosure material. 
Instead, the Crown has a duty to make reasonable 
inquiries when put on notice of material in the hands 
of police or other Crown entities that is potentially 
relevant to the prosecution or the defence. This Court 
also recognized that police have a duty to disclose, 


de vie privee a l’egard des documents de police qui 
consignent ces renseignements. En deuxieme lieu, 
elle conclut que l’exception prevue a Tart. 278.1 
vise tous les dossiers produits par le service de 
police charge de Tenquete, qu'ils se rapportent ou 
non a la poursuite. Elle estime done que les rapports 
en cause ne sont pas assujettis au regime de Tarret 
Mills. La Cour d’appel explique que les rapports 
examines par l’enqueteuse Leaver representent les 
fruits de Tenquete et elle ordonne leur communica¬ 
tion. 

IV. Analyse 

A. Les principes applicables a Tobligation de com¬ 
munication du ministere public 

(1) Communication dans les affaires criminelles 
en general 

[11] Le ministere public a T obligation generale de 
communiquer les elements de preuve et les rensei¬ 
gnements pertinents a la personne qui est accusee 
d’une infraction criminelle. Selon T arret Stinchcombe, 
p. 336-340, il est tenu de communiquer tout rensei- 
gnement pertinent non protege qui est en sa posses¬ 
sion ou sous son controle ahn de permettre a T accuse 
de presenter une defense pleine et entiere. Pour les 
besoins de la communication par la « partie princi¬ 
pal »,«le ministere public » ne s’entend pas de toutes 
les composantes de l’Etat federal ou provincial, mais 
seulement du poursuivant. Toutes les autres compo¬ 
santes de l’Etat, y compris la police, sont des «tiers ». 
Exception faite de T obligation qui incombe a la 
police de transmettre au ministere public les fruits 
de Tenquete, les dossiers en la possession de tiers, 
y compris d’autres composantes de l’Etat, ne sont 
habituellement pas assujettis aux regies etablies dans 
T arret Stinchcombe en matiere de communication. 

[12] Dans l’arret R. c. McNeil, 2009 CSC 3, 
[2009] 1 R.C.S. 66, notre Cour reconnait que le 
ministere public ne peut se contenter de recevoir 
passivement des renseignements. Des verifications 
raisonnables lui incombent lorsqu’il apprend que la 
police ou d’autres composantes de l’Etat ont en leur 
possession des elements susceptibles d’etre utiles a 
la poursuite ou a la defense. Notre Cour reconnait 
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without prompting, “all material pertaining to its in¬ 
vestigation of the accused” (para. 14) as well as other 
information “obviously relevant to the accused’s 
case” (para. 59). 


[13] In R. v. O’Connor, [1995] 4 S.C.R. 411, at 
paras. 15-34, this Court established a separate dis¬ 
closure regime for records in the hands of “third 
parties” that are "likely relevant” to an issue at trial. 
Under O’Connor , an application is made to the 
court and the judge determines whether production 
should be compelled in accordance with a two-stage 
test. At the first stage, the applicant has an onus to 
establish the likely relevance of the record. At the 
second stage, the judge examines the record and 
determines whether, and to what extent, it should 
be produced for the accused: in the case of relevant 
information, privacy interests yield to the right to a 
full answer and defence. 


(2) Disclosure in Sexual Offence Cases — the 
Mills Regime 

[14] Beginning in the late 1980s, it became com¬ 
monplace in sexual offence trials for defence coun¬ 
sel to seek the private records of complainants in 
order to attack the complainant through invasive 
(and often inappropriate) credibility probing: House 
of Commons Debates , vol. 134, No. 122, 2nd Sess., 
35th Park, February 4, 1997. The Mills regime, en¬ 
acted in 1997, was a response to these practices. 
The provisions of the Mills regime are set out in 
the Appendix. The central idea, according to the 
preamble to the legislation enacting the regime, is 
that 

while production to the court and to the accused of 
personal information regarding any person may be nec¬ 
essary in order for an accused to make a full answer 
and defence, that production may breach the person’s 
right to privacy and equality and therefore the determi¬ 
nation as to whether to order production should be sub¬ 
ject to careful scrutiny; 

(An Act to amend the Criminal Code (production of 
records in sexual offence proceedings ), S.C. 1997, 
c. 30) 


aussi l’obligation de la police de communiquer, 
sans qu’il soit necessaire de lui en faire la demande, 
« tous les renseignements se rapportant a son 
enquete sur 1’accuse » (par. 14), ainsi que les autres 
renseignements qui « se rapportent manifestement a 
la poursuite engagee contre Taccuse » (par. 59). 

[13] Dans Tarret R. c. O’Connor, [1995] 4 R.C.S. 
411, par. 15-34, notre Cour etablit un regime de 
communication distinct pour les dossiers qui se 
trouvent en la possession de « tiers » et qui sont 
« vraisemblablement pertinents » quant a un point 
en litige. Le tribunal saisi statue sur la demande 
de communication a Tissue d’une analyse a deux 
volets. Le requerant doit d’abord prouver que les 
renseignements contenus dans le dossier sont 
d’une pertinence vraisemblable. Le tribunal exa¬ 
mine ensuite le dossier pour determiner s’il doit 
etre communique a T accuse — et, le cas echeant, 
dans quelle mesure il doit l’etre; lorsque les ren¬ 
seignements sont pertinents, le droit a la vie privee 
cede le pas au droit a une defense pleine et entiere. 

(2) Communication dans une affaire d’ infraction 

d’ordre sexuel — le regime de T arret Mills 

[14] Des la hn des annees 1980, lors d’un proces 
pour infraction d’ordre sexuel, il etait courant que 
l’avocat de la defense demande l’acces aux dos¬ 
siers prives du plaignant afin de miner sa credibilite 
de maniere attentatoire (et souvent inappropriee) 
(.Debats de la Chambre des communes, vol. 134, 
n° 122, 2 e sess., 35 e leg., 4 fevrier 1997). Adopte en 
1997, le regime de Tarret Mills est venu encadrer 
cette pratique. Les dispositions qui y correspon¬ 
dent sont reproduites en annexe. Selon le pream- 
bule de la loi qui cree le regime, l’idee maitresse est 
la suivante : 

... si la communication de renseignements personnels au 
tribunal et a T accuse peut etre necessaire a une defense 
pleine et entiere de T accuse, elle peut aussi constituer 
une atteinte au droit a la vie privee et a l’egalite de la per- 
sonne qu’ils concernent et [...], de ce fait, la decision de 
l’accorder ne devrait etre rendue qu’avec prudence, 

(Loi modifiant le Code criminel (communication de 
dossiers dans les cas d’infraction d’ordre sexuel), 
L.C. 1997, ch. 30) 
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The regime reflects Parliament’s intention to ac¬ 
commodate and reconcile the right of the accused to 
make full answer and defence with the privacy and 
equality rights of complainants in sexual offence 
cases. In the words of Professor Lise Gotell, the re¬ 
gime was created in order to “to limit what it is that a 
woman/child complainant must be forced to reveal 
at trial as the price of her access to the criminal jus¬ 
tice system” (“When Privacy is not Enough: Sexual 
Assault Complainants, Sexual History Evidence, and 
the Disclosure of Personal Records” (2006), 43 Alta. 
L. Rev. 743, at p. 745). That approach was upheld by 
this Court in R. v. Mills, [1999] 3 S.C.R. 668, and its 
constitutionality is not challenged in this appeal. 


[15] The Mills regime governs the disclosure of 
records containing private information of witnesses 
and complainants in certain sexual offence prose¬ 
cutions ( Criminal Code, 278.1 to 278.91). It estab¬ 
lishes a two-part process through which accused 
persons may apply for disclosure of such records. 
First, a record — whether in the hands of the Crown, 
the police, or a third party (s. 278.2(2)) — will only 
be produced to the court where the trial judge is 
satisfied that the record is likely relevant to an issue 
at trial or to the competence of a witness to testify, 
and that disclosure to the court is necessary in the 
interests of justice: s. 278.5. Second, after review¬ 
ing the record, the judge may only order disclosure 
to the accused if the record is likely relevant and 
disclosure is in the interests of justice: s. 278.7. 


[16] Once the Crown obtains a record and de¬ 
termines that it is covered by the Mills regime, it 
must give notice to the accused: Criminal Code, 
s. 278.2(3). While the Crown may not disclose 
the contents of the record, it should in appropri¬ 
ate circumstances give an assessment of the likely 
relevance of a record in its possession, as well as 
indicate the basis of its relevance. At a minimum, 
the Crown should advise if it intends to use any in¬ 
formation contained in records protected by Mills 
as part of its case against an accused. The Crown’s 
assessment that the record is relevant for a specific 


Le regime traduit T intention du legislateur de con- 
cilier le droit de T accuse a une defense pleine et 
entiere et les droits a Tegalite et a la vie privee du 
plaignant dans les affaires d’infraction a caractere 
sexuel. Pour reprendre les termes employes par la 
professeure Lise Gotell, le regime a vu le jour afin 
[traduction] « de limiter ce que le plaignant — 
femme ou enfant — doit etre contraint de reveler 
au proces pour se prevaloir du systeme de justice 
penale »(« When Privacy is not Enough : Sexual As¬ 
sault Complainants, Sexual History Evidence, and 
the Disclosure of Personal Records » (2006), 43 
Alta. L. Rev. 743, p. 745). Notre Cour confirme cette 
approche dans I'arret R. c. Mills, [1999] 3 R.C.S. 668, 
et sa constitutionnalite n’est pas contestee dans le 
pourvoi. 

[15] Le regime de Tarret Mills regit la communi¬ 
cation a Taccuse d’un dossier qui renferme des 
renseignements personnels sur un temoin ou sur 
le plaignant dans les instances relatives a certai- 
nes infractions d’ordre sexuel ( Code criminel, 
art. 278.1 a 278.91). II etablit une demarche a deux 
volets. Premierement, le dossier — qu’il soit en la 
possession du ministere public, de la police ou d’un 
tiers (par. 278.2(2)) — n’est communique au tri¬ 
bunal que si le juge du proces est convaincu qu’il 
est vraisemblablement pertinent quant a un point en 
litige ou a l’habilete d’un temoin a temoigner, et que 
si la communication du dossier sert les interets de 
la justice (art. 278.5). Deuxiemement, apres examen 
du dossier, le juge n’ordonne sa communication a 
Paccuse que s’il est vraisemblablement pertinent et 
que sa communication sert les interets de la justice 
(art. 278.7). 

[16] Lorsqu'il obtient un dossier puis determine 
qu’il releve du regime de Tarret Mills, le ministere 
public doit en informer Taccuse ( Code criminel, 
par. 278.2(3)). Bien qu’il ne puisse communiquer le 
contenu du dossier, il doit, lorsque les circonstances 
s’y pretent, determiner si le dossier qu’il a en sa 
possession est vraisemblablement pertinent ou 
non et, dans T affirmative, indiquer ce en quoi il 
est pertinent. Il doit a tout le moins faire connaitre 
son intention d’invoquer contre Taccuse des ren¬ 
seignements contenus dans un dossier relevant du 
regime de T arret Mills. La conclusion du ministere 
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reason will likely establish a basis for the judge to 
order production to the court. 


[17] The mere fact that a police occurrence report 
concerns a complainant or witness is not enough to 
make the report relevant to an otherwise unrelated 
prosecution. The Mills provisions echo this Court’s 
frequent warnings against relying on myths and 
stereotypes about sexual assault complainants in 
assessing the relevance of evidence in the context 
of sexual assault trials. For example, the fact that 
a complainant has reported sexual violence in the 
recent or distant past, provides sexual services for 
money, or suffers from addiction is not, without 
more, enough to render a police occurrence re¬ 
port “relevant”: see, e.g., R. v. Esau, [1997] 2 S.C.R. 
Ill, at para. 82 (per McLachlin J., dissenting); R. 
v. Ewanchuk, [1999] 1 S.C.R. 330, at paras. 86-97 
(per L’Heureux-Dube J.); R. v. Osolin, [1993] 4 
S.C.R. 595, at pp. 670-72 (per Cory J.). However, 
occurrence reports which raise legitimate ques¬ 
tions about the credibility of the complainant or a 
witness, or some other issue at trial, will be treated 
as relevant. 


(3) The McNeil Duties and the Mills Notice Ob¬ 
ligation 

[18] The Crown’s McNeil duty to make reason¬ 
able inquiries and the corresponding police duty 
to supply relevant information and evidence to the 
Crown apply notwithstanding the Mills regime. The 
Mills regime governs the disclosure of “records” 
in sexual offence trials, but does not displace the 
Crown’s duty to make reasonable inquiries and ob¬ 
tain potentially relevant material (or the police duty 
to pass on material to the Crown) under McNeil. 
As an officer of the court and Minister of Justice, 
the Crown is duty-bound to seek justice, not con¬ 
victions, and to avoid wrongful convictions, in 
the prosecutions of all offences, including sexual 
offences. The Mills regime simply replaces the 


public selon laquelle le dossier est pertinent pour 
un motif precis servira vraisemblablement d’assise 
a la decision du juge d’ordonner sa communication 
au tribunal. 

[17] Le simple fait que le rapport de police con- 
cerne un plaignant ou un temoin ne sufht pas a le 
rendre pertinent dans le cadre d’une poursuite par 
ailleurs sans lien. L’ adoption des dispositions qui 
constituent le regime de T arret Mills fait suite 
aux mises en garde repetees de notre Cour contre 
le recours a des mythes et a des stereotypes sur 
les personnes qui portent plainte pour agression 
sexuelle lorsqu’il s’agit de statuer sur la pertinence 
d’un element de preuve dans le cadre d’un proces 
pour agression sexuelle. Par exemple, le fait que 
le plaignant a signale un acte de violence sexuelle 
dans un passe recent ou lointain, qu’il offre des 
services sexuels contre de l’argent ou qu’il souffre 
d’une dependance ne sufht pas a lui seul a ren¬ 
dre un rapport de police « pertinent » (voir p. ex. 
R. c. Esau, [1997] 2 R.C.S. Ill, par. 82 (la juge 
McLachlin, dissidente); R. c. Ewanchuk, [1999] 1 
R.C.S. 330, par. 86-97 (la juge L’Heureux-Dube); 
R. c. Osolin, [1993] 4 R.C.S. 595, p. 670-672 (le 
juge Cory)). Cependant, le rapport qui souleve des 
questions legitimes au sujet de la credibilite du plai¬ 
gnant ou d’un temoin, ou quelque autre question au 
proces, est tenu pour pertinent. 

(3) Les devoirs imposes par 1’arret McNeil et 

l’obligation d’informer issue de l’arret Mills 

[18] Malgre le regime de T arret Mills, demeurent 
T obligation que fait McNeil au ministere public 
d’effectuer des verifications raisonnables ainsi que 
l’obligation correspondante de la police de trans- 
mettre au ministere public les renseignements et les 
elements de preuve pertinents. Le regime s’applique 
a la communication d’un « dossier » dans le cadre 
d’un proces pour infraction d’ordre sexuel, mais il 
ne soustrait pas le ministere public a 1’obligation 
de faire des verifications raisonnables et d’obtenir 
les elements susceptibles d’etre pertinents (non 
plus que la police a T obligation de transmettre 
les renseignements au ministere public) suivant 
Tarret McNeil. En qualite d’ofhcier de justice et de 
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obligation to produce relevant records directly 
with an obligation to give notice of their existence: 
Criminal Code, s. 278.2(3). 


B. Are Unrelated Police Occurrence Reports “Re¬ 
cords ” ? 

[19] The issue in this appeal is whether police 
occurrence reports prepared in the investigation 
of unrelated incidents involving a complainant or 
witness are “records” within the meaning of s. 278.1 
of the Criminal Code, such that they are subject to 
the Mills regime. Section 278.1 defines “records” 
as follows: 


278.1 For the purposes of sections 278.2 to 278.9, 
“record” means any form of record that contains personal 
information for which there is a reasonable expectation 
of privacy and includes, without limiting the generality 
of the foregoing, medical, psychiatric, therapeutic, coun¬ 
selling, education, employment, child welfare, adoption 
and social services records, personal journals and diaries, 
and records containing personal information the produc¬ 
tion or disclosure of which is protected by any other Act 
of Parliament or a provincial legislature, but does not 
include records made by persons responsible for the in¬ 
vestigation or prosecution of the offence. 


[20] The determination of whether a document 
counts as a “record” involves two inquiries. First, 
does the document contain personal information 
for which there is a reasonable expectation of pri¬ 
vacy? Second, does it fall into the exemption for in¬ 
vestigatory and prosecutorial documents? I consider 
these questions in turn. 


ministre de la Justice, le ministere public doit 
rechercher l’accomplissement de la justice, et non 
l'obtention de declarations de culpabilite, et il doit 
eviter les erreurs judiciaires dans toutes les pour- 
suites, y compris celles pour infractions d’ordre 
sexuel. Le regime de Tarret Mills remplace sim- 
plement T obligation de communiquer les dossiers 
pertinents par celle d 'informer Taccuse de leur 
existence ( Code criminel, par. 278.2(3)). 

B. Un rapport de police sans lien avec l’affaire 
constitue-t-il un « dossier » ? 

[19] La question en litige dans le pourvoi est 
celle de savoir si le rapport de police dresse dans 
le cadre de l’enquete relative a des incidents sans 
lien auxquels est mele le plaignant ou un temoin 
constitue un « dossier » au sens de Tart. 278.1 du 
Code criminel de sorte qu’il soit soumis au regime 
de Barret Mills. Voici comment cet article definit le 
« dossier » : 

278.1 Pour l’application des articles 278.2 a 278.9, 
« dossier » s’entend de toute forme de document conte- 
nant des renseignements personnels pour lesquels il 
existe une attente raisonnable en matiere de protection 
de la vie privee, notamment: le dossier medical, psychia- 
trique ou therapeutique, le dossier tenu par les services 
d’aide a l’enfance, les services sociaux ou les services 
de consultation, le dossier relatif aux antecedents profes- 
sionnels et a l’adoption, le journal intime et le document 
contenant des renseignements personnels et proteges par 
une autre loi federale ou une loi provinciale. N’est pas 
vise par la presente definition le dossier qui est produit 
par un responsable de l’enquete ou de la poursuite rela- 
tivement a Pinfraction qui fait l’objet de la procedure. 

[20] Determiner si un document constitue un « dos¬ 
sier » appelle deux questions. Premierement, le docu¬ 
ment contient-il des renseignements personnels pour 
lesquels il existe une attente raisonnable en matiere de 
protection de la vie privee? Deuxiemement, tombe-t-il 
sous le coup de V exception prevue a l’egard des dos¬ 
siers d’enquete et de poursuite? J’examine ces ques¬ 
tions a tour de role. 
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(1) Documents Attracting a Reasonable Expec¬ 

tation of Privacy 

(a) Section 278.1 Requires a Categorical Ap¬ 
proach 

[21] Under the first step of the Mills regime, the 
trial judge makes a preliminary determination of 
whether a document is a “record” covered by the 
regime, without seeing the specific document. Only 
if the judge decides that the document is likely 
relevant to an issue at trial or to the competence of 
a witness to testify and that production to the court 
is necessary in the interests of justice will the judge 
then have the opportunity to view and assess the 
particular document. Therefore, the judge will 
usually determine whether a record “contains per¬ 
sonal information for which there is a reasonable 
expectation of privacy”, on the basis of the type of 
document at issue. 

[22] The definition of “record” is broad and 
non-exhaustive. Section 278.1 provides an illustra¬ 
tive list of some of the types of records that usually 
give rise to a reasonable expectation of privacy. 
However, documents that do not fall into the listed 
categories will still be covered by the Mills regime 
if they contain information that gives rise to a rea¬ 
sonable expectation of privacy. 

[23] The question here is whether the trial judge 
committed a reversible error at the preliminary 
stage by holding that police occurrence reports 
relating to the complainant were “records” because 
they generally contain information that gives rise 
to a reasonable expectation of privacy. The Court 
of Appeal concluded that the trial judge erred be¬ 
cause the definition of “record” under s. 278.1 
contemplates the types of personal information dis¬ 
closed in the context of a “trust-like, confidential 
or therapeutic relationship” and which an individual 
would “seek to withhold from the state” (paras. 32- 
33). In my view, such a restricted approach is not 
warranted. The trial judge was right to treat the re¬ 
ports as “records” under the Mills regime because 


(1) Documents conferant une attente raisonnable 
en matiere de protection de la vie privee 

a) L’article 278.1 commande une approche fon- 
dee sur la nature du document 

[21] A la premiere etape de l’application du 
regime de T arret Mills , le juge du proces decide 
a titre preliminaire si le document constitue un 
« dossier » auquel s’applique le regime, mais sans 
l’avoir sous les yeux. Ce n’est que s’il estime que le 
document est vraisemblablement pertinent quant 
a un point en litige ou a l’habilete d’un temoin a 
temoigner et que sa communication sert les inte¬ 
rests de la justice qu’il pourra l'examiner. Le juge 
determine done habituellement si un dossier « con- 
t[ie]nt des renseignements personnels pour lesquels 
il existe une attente raisonnable en matiere de pro¬ 
tection de la vie privee » en fonction de la nature du 
document en cause. 

[22] La definition de « dossier » est large et non 
exhaustive. L’article 278.1 enumere des exemples 
de dossiers qui conferent habituellement une attente 
raisonnable en matiere de protection de la vie privee. 
Cependant, les documents qui ne sont pas vises par 
ces exemples relevent tout de meme du regime de 
l’arret Mills s’ils contiennent des renseignements 
qui conferent une attente raisonnable en matiere de 
protection de la vie privee. 

[23] II nous faut decider en l’espece si, a l’etape 
preliminaire, la juge du proces commet une erreur 
justifiant l’annulation de sa decision lorsqu’elle 
conclut que le rapport de police ayant trait au plai- 
gnant constitue un « dossier » parce qu’il contient 
generalement des renseignements qui conferent 
une attente raisonnable en matiere de protection 
de la vie privee. La Cour d’appel conclut que la 
juge fait erreur, car selon la definition qui figure a 
l’art. 278.1, le « dossier » vise les renseignements 
personnels communiques dans le cadre d’une [tra¬ 
duction] « relation confidentielle, therapeutique 
ou fondee sur la confiance » et que l’interesse 
« ne voudrait pas reveler a l’Etat » (par. 32-33). A 
mon sens, une interpretation aussi stride n’est pas 
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the reports generally contain information in which 
there is a reasonable expectation of privacy. 


(b) Reasonable Expectation of Privacy 

[24] In order for a document to constitute a “re¬ 
cord” and therefore fall within the Mills regime it 
must be a “record that contains personal informa¬ 
tion for which there is a reasonable expectation of 
privacy”: s. 278.1. 

[25] The appellant submits that police occurrence 
reports will often contain deeply personal and po¬ 
tentially embarrassing information, and that wit¬ 
nesses and complainants retain a privacy interest in 
the reports. The subject of an occurrence report will 
not expect the report to be disclosed to impeach his 
or her credibility in an unrelated case. 


justifiee. La juge du proces a raison de voir dans le 
rapport de police un « dossier » emportant 1’appli¬ 
cation du regime de T arret Mills , car le rapport 
contient generalement des renseignements pour 
lesquels il existe une attente raisonnable en matiere 
de protection de la vie privee. 

b) Attente raisonnable en matiere de protection 
de la vie privee 

[24] Pour qu’un document constitue un « dos¬ 
sier » et releve du regime de 1'arret Mills, il doit 
s’agir d’un « document contenant des renseigne¬ 
ments personnels pour lesquels il existe une attente 
raisonnable en matiere de protection de la vie pri¬ 
vee » (art. 278.1). 

[25] L’appelant soutient qu’un rapport de police 
renferme souvent des renseignements extremement 
personnels et susceptibles d’etre embarrassants, et 
que le temoin ou le plaignant conserve son droit a la 
vie privee en liaison avec un tel document. La per- 
sonne concernee par un rapport ne s’attend pas a ce 
qu’il soit communique et serve a miner sa credibi- 
lite dans une autre affaire. 


[26] The respondent agrees with the Court of Ap¬ 
peal that police occurrence reports do not “impli¬ 
cate the types of privacy interests envisioned in 
s. 278.1 or in Mills ” (R.F., at para. 58, citing Court 
of Appeal reasons, at para. 41). The Court of Ap¬ 
peal observed that the complainant cannot have 
a subjective expectation of privacy in previous 
complaints to police: she will know, at the time of 
making a complaint to police, that the information 
she discloses will end up in a public trial. Moreover, 
the victim of an attack does not speak to police 
in the context of a trust-like, confidential, or ther¬ 
apeutic relationship. 


[26] L’intime convient avec la Cour d’appel que 
le rapport ne [traduction] « met pas en jeu un 
droit a la vie privee de la nature de ceux envisages a 
l'art. 278.1 ou dans Tarret Mills » (m.i., par. 58, 
citant les motifs de la Cour d’appel, par. 41). La 
Cour d’appel fait remarquer que la plaignante ne 
peut avoir d’attente subjective en matiere de pro¬ 
tection de la vie privee a l’egard de plaintes ante- 
rieures; elle sait, au moment ou elle porte plainte 
a la police, que les renseignements qu’elle donne 
seront reveles lors du proces. En outre, la victime 
d’une agression ne s’adresse pas a la police dans 
le contexte d’une relation confidentielle, therapeuti- 
que ou fondee sur la confiance. 


(i) General Principles 

I [27] The assessment of whether there is a rea¬ 
sonable expectation of privacy for purposes of 
s. 278.1 of the Criminal Code draws on the juris¬ 
prudence applying s. 8 of the Canadian Charter of 
Rights and Freedoms: see Mills, at para. 99. That 


(i) Principes generaux 

[27] L’examen qui vise a determiner s’il existe 
une attente raisonnable en matiere de protection 
de la vie privee aux fins de Tart. 278.1 du Code 
criminel prend appui sur la jurisprudence relative 
a Tapplication de Tart. 8 de la Charte canadienne 



2014 SCC 46 (Can LI I) 





404 


R. v. QUESNELLE Karakatsanis J. 


[2014] 2 S.C.R. 


jurisprudence establishes that expectations of 
privacy must be assessed in light of the “totality 
of the circumstances” ( R. v. Patrick, 2009 SCC 17, 
[2009] 1 S.C.R. 579, at para. 26; R. v. Edwards, [1996] 
1 S.C.R. 128, at para. 45;/?. v. Tessling, 2004 SCC 67, 
[2004] 3 S.C.R. 432, at para. 19). The circumstances 
(or nature of the relationship) in which information 
is shared are not determinative: the reasonable ex¬ 
pectation of privacy is not limited to trust-like, 
confidential, or therapeutic relationships. 


[28] Unlike much of the jurisprudence under s. 8 
of the Charter, the analysis of the reasonable expec¬ 
tation of privacy in this case does not concern the 
right to be free from unreasonable intrusion by the 
state. Rather, the question is whether it is reasonable 
to expect that the state will keep information that it 
has legitimately acquired private from other private 
individuals. 


[29] A reasonable expectation of privacy is not 
an all or nothing concept: Mills, at para. 108. A 
person may have a reasonable expectation that the 
state will not have access to her hotel room, even if 
she fully expects hotel staff to enter the premises: 
R. v. Buhay, 2003 SCC 30, [2003] 1 S.C.R. 631, at 
para. 22, discussing R. v. Dinh, 2001 ABPC 48, 42 
C.R. (5th) 318. Equally, a person may divulge in¬ 
formation to an individual or an organization with 
the expectation that it be used only for a specific 
purpose: R. v. Dyment, [1988] 2 S.C.R. 417, at 
pp. 429-30. The same principle applies to disclosure 
to the police. 

[30] In this case, the question is whether the sub¬ 
jects of police occurrence reports could reasonably 
expect the police to safeguard their private informa¬ 
tion, unless and until disclosure is justified. After 
describing the information contained in the reports, 
I will discuss the privacy interests engaged by that 
information. Finally, I will address the implications 
arising from the fact that the reports are in the hands 
of police. 


des droits et libertes (voir Mills, par. 99). Selon 
cette jurisprudence, l’existence d’une telle attente 
s’etablit en fonction de « Tensemble des circons- 
tances » (R. c. Patrick, 2009 CSC 17, [2009] 1 R.C.S. 
579, par. 26; R. c. Edwards, [1996] 1 R.C.S. 128, 
par. 45; R. c. Tessling, 2004 CSC 67, [2004] 3 R.C.S. 
432, par. 19). Les circonstances dans lesquelles 
Tinformation est partagee ne sont pas decisives, 
non plus que la nature de la relation entre les imp¬ 
resses : ce ne sont pas que les relations confiden- 
tielles, therapeutiques ou fondees sur la confiance 
qui conferent une attente raisonnable en matiere de 
protection de la vie privee. 

[28] Contrairement a celle qui sous-tend bon nom- 
bre des arrets de jurisprudence relatifs a T applica¬ 
tion de Tart. 8 de la Charte, l’analyse de l’attente 
raisonnable en matiere de protection de la vie privee 
ne vise pas en l’espece le droit d’etre protege contre 
une atteinte abusive de la part de l’Etat. La question 
est plutot de savoir s’il est raisonnable de s’atten- 
dre a ce que celui-ci s’abstienne de communiquer 
a d’autres particuliers des renseignements qu’il a 
legitimement obtenus. 

[29] L'existence ou l'inexistence d’une attente 
raisonnable en matiere de protection de la vie pri¬ 
vee n’est pas absolue {Mills, par. 108). Une per- 
sonne peut s’attendre raisonnablement a ce que 
l’Etat n’entre pas dans sa chambre d’hotel, alors 
qu’elle sait bien que le personnel de l’hotel y pene- 
trera (R. c. Buhay, 2003 CSC 30, [2003] 1 R.C.S. 631, 
par. 22, ou la Cour examine R. c. Dinh, 2001 ABPC 
48,42 C.R. (5th) 318). De meme, une personne peut 
donner des renseignements a une autre personne 
ou a une organisation en pensant qu’ils ne seront 
utilises qu’a une fin precise (R. c. Dyment, [1988] 2 
R.C.S. 417, p. 429-430). II en va de meme des ren¬ 
seignements fournis aux policiers. 

[30] II nous faut en Tespece decider si une per¬ 
sonne visee par un rapport de police peut raison¬ 
nablement s’attendre a ce que la police protege ses 
renseignements personnels, sauf si cette derniere 
est justifiee de les communiquer. Apres la teneur 
du rapport, je me penche ci-apres sur le droit a la 
vie privee que mettent en jeu ces renseignements. 
J’examinerai ensuite, en dernier lieu, les conse¬ 
quences de la possession du rapport par la police. 
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(ii) The Information in Police Occurrence Reports 

[31] Police occurrence reports contain informa¬ 
tion disclosed to police by the persons concerned, 
by third parties, or obtained by police through 
search, seizure, surveillance, or information shar¬ 
ing. 

[32] This Court observed in McNeil, at para. 19: 

Criminal investigative files may contain highly sensitive 
material including: outlines of unproven allegations; 
statements of complainants or witnesses — at times 
concerning very personal matters .... 

[33] Police occurrence reports may reveal fam¬ 
ily status, health information (including statements 
concerning mental health or the use of drugs and al¬ 
cohol), and details about housing and employment. 
They may reveal personal conflicts or details about 
relationships between individuals. See P. C. Keen, 
“Gebrekirstos : Fallout from Quesnelle ” (2013), 4 
C.R. (7th) 56, at pp. 60-61. Moreover, they very 
often reveal the extent of an individual’s engage¬ 
ment with the criminal justice system. Most signif¬ 
icantly, they can reveal previous instances where 
the witness or complainant has been the victim of 
criminal activity, including previous sexual assaults. 


(iii) The Price of Disclosure 

[34] The disclosure of the information described 
above engages complainants’ and witnesses’ “^infor¬ 
mational privacy”, “the claim of individuals, groups, 
or institutions to determine for themselves when, 
how, and to what extent information about them is 
communicated to others” ( Tessling , at para. 23, quot¬ 
ing A. F. Westin, Privacy and Freedom (1970), at 
p. 7). As L’Heureux-Dube J. observed in O’Connor, 
at para. 119: 


(ii) Les renseignements contenus dans le rapport 

de police 

[31] Le rapport de police consigne les renseigne¬ 
ments fournis aux policiers par la personne con- 
cernee ou par un tiers, ou ceux obtenus au moyen 
d’une fouille, d’une perquisition, d’une saisie, d’une 
operation de surveillance ou d’un echange de ren¬ 
seignements. 

[32] Dans McNeil, la Cour fait remarquer ce qui 
suit au par. 19 : 

En effet, les dossiers d’enquete criminelle peuvent con- 
tenir des renseignements de nature tres delicate tels que 
des exposes sur des allegations dont le bien-fonde n’a pas 
ete etabli, des declarations de plaignants ou de temoins 
— parfois a propos de questions tres personnelles . . . 

[33] Un rapport de police peut reveler l’etat matri¬ 
monial d’une personne, des renseignements medi- 
caux a son sujet (y compris des declarations sur 
sa sante mentale ou sa consommation de drogues 
ou d’alcool), ainsi que des precisions sur son loge- 
ment et son emploi. II peut faire etat de conflits 
personnels ou donner des precisions sur les liens 
qui unissent des particuliers. Voir R C. Keen, « Ge¬ 
brekirstos : Fallout from Quesnelle » (2013), 4 C.R. 
(7th) 56, p. 60-61. De plus, il devoile bien souvent 
les demeles de l’interesse avec le systeme de justice 
criminelle. Mais surtout, il peut reveler l’existence 
d’incidents anterieurs ou le temoin ou le plaignant a 
ete victime d’un acte criminel, y compris une agres¬ 
sion sexuelle. 

(iii) Le prix de la communication 

[34] La communication de telles donnees met 
en jeu le [traduction] « droit au respect du carac- 
tere prive des renseignements personnels » des 
plaignants et des temoins, soit [traduction] « le 
droit revendique par des particuliers, des groupes 
ou des institutions de determiner eux-memes le 
moment, la maniere et la mesure dans lesquels des 
renseignements les concernant sont communiques » 
(Tessling, par. 23, citant A. F. Westin, Privacy and 
Freedom (1970), p. 7). Comme le fait observer la 
juge L’Heureux-Dube dans O’Connor, par. 119: 
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Although it may appear trite to say so, I underline that 
when a private document or record is revealed and the 
reasonable expectation of privacy therein is thereby 
displaced, the invasion is not with respect to the partic¬ 
ular document or record in question. Rather, it is an in¬ 
vasion of the dignity and self-worth of the individual, 
who enjoys the right to privacy as an essential aspect of 
his or her liberty in a free and democratic society. 

The disclosure of police occurrence reports that 
contain intimate personal information — such as 
details of previous allegations of sexual assault — 
may do particularly serious violence to the dignity 
and self-worth of an affected person. 

[35] The Mills regime regulates disclosure in 
the context of a criminal trial: information that is 
disclosed will often be exposed in court. Signifi¬ 
cantly, even where the information is not used in 
the trial, it will certainly be seen by the accused, 
who will often be known to the affected person, and 
whose use of the information is not subject to the 
legal oversight of the Charter or privacy legislation 
that applies when such information is given to law 
enforcement. Consequently, disclosure may involve 
a more serious violation of the complainant’s 
dignity than disclosure to the state. 


[36] There are tangible harms associated with dis¬ 
closure of personal information in the context of 
prosecutions for sexual offences, particularly when 
information about the complainant is disclosed to 
the person accused of sexually assaulting her. In 
the preamble to the legislation enacting the Mills 
regime. Parliament recognized “that the compelled 
production of personal information may deter com¬ 
plainants of sexual offences from reporting the of¬ 
fence to the police”. Victims of sexual offences will 
be less likely to come forward if they know that do¬ 
ing so will entail disclosure of their past interactions 
with police to the very person who they claim has 
wronged them. 


Quoiqu’il puisse paraltre banal de le dire, je souligne que, 
lorsqu’un document ou un dossier prive est communique, 
ecartant ainsi l’attente raisonnable relativement a son 
caractere prive, 1’intrusion ne se rapporte pas au docu¬ 
ment ou au dossier particulier en question. II s’agit plutot 
d’une atteinte a la dignite et a la valeur personnelle de 
l’individu, qui jouit du droit a la protection de sa vie pri- 
vee, aspect essentiel de sa liberte dans une societe libre 
et democratique. 

La communication d’un rapport contenant des ren- 
seignements intimes et personnels, telles des pre¬ 
cisions sur des allegations anterieures degression 
sexuelle, est particulierement susceptible de porter 
gravement atteinte a la dignite et a la valeur person¬ 
nelle de l’interesse. 

[35] Le regime de T arret Mills encadre la com¬ 
munication dans le contexte d'un proces au penal: 
les renseignements communiques seront souvent 
exposes devant le tribunal. II importe de signaler 
que meme les donnees qui ne sont pas utilisees au 
proces sont certainement portees a la connaissance 
de T accuse, qui est souvent une personne que con- 
nait l’interesse et qui, lorsqu'il utilise ces renseigne¬ 
ments, n’est assujetti ni a la Charte, ni aux regies 
d’une loi sur la protection de la vie privee applica- 
bles a la transmission de tels renseignements aux 
autorites chargees de Tapplication de la loi. Cette 
communication peut done porter plus gravement 
atteinte a la dignite du plaignant que la communi¬ 
cation de renseignements a l’Etat. 

[36] Certains prejudices tangibles sont associes 
a la communication de renseignements personnels 
dans le cadre d’une poursuite pour infraction d’ordre 
sexuel, surtout lorsque les renseignements sur le 
plaignant sont communiques a la personne accusee 
de T avoir agresse. Dans le preambule de la loi qui 
cree le regime de 1’arret Mills, le legislateur recon- 
nait « que l’obligation de communiquer des ren¬ 
seignements personnels peut avoir un effet dissuasif 
sur la denonciation degressions sexuelles ». Les 
victimes d’agressions sexuelles qui sauront que, si 
elles portent plainte, leurs demeles anterieurs avec 
la police seront communiques a la personne accusee 
de les avoir agressees seront moins susceptibles de 
denoncer leur agresseur. 
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(iv) The Effect of Third Party Disclosure on Ex¬ 

pectations of Privacy 

[37] It bears repeating that privacy is not an all 
or nothing concept; rather, “[p]rivacy interests in 
modern society include the reasonable expectation 
that private information will remain confidential to 
the persons to whom and restricted to the purposes 
for which it was divulged” (Mills, at para. 108). 
Consequently, the fact that information about a 
person has been disclosed to a third party does not 
destroy that person’s privacy interests. Because the 
contents of occurrence reports will be disclosed un¬ 
der certain circumstances does not mean that there 
is not a reasonable expectation of privacy in those 
records. 


[38] The Court of Appeal erred in concluding 
that the complainant could not have a reasonable 
expectation of privacy because the information was 
disclosed outside the context of a “trust-like, con¬ 
fidential or therapeutic relationship”. While such 
relationships may give rise to heightened privacy 
interests, their absence is not dispositive. Whether 
a person is entitled to expect that their information 
will be kept private is a contextual inquiry. 


[39] Where an individual voluntarily discloses 
sensitive information to police, or where police 
uncover such information in the course of an inves¬ 
tigation, it is reasonable to expect that the infor¬ 
mation will be used for the purpose for which it 
was obtained: the investigation and prosecution 
of a particular crime. Similarly, it is reasonable to 
expect individual police officers to share lawfully 
gathered information with other law enforcement 
officials, provided the use is consistent with the pur¬ 
poses for which it was gathered. 

[40] However, when the government divulges sen¬ 
sitive information to private individuals this may 


(iv) Les consequences de la communication de 

renseignements a un tiers sur l’attente en 

matiere de protection de la vie privee 

[37] II convient de rappeler que le droit a la vie 
privee n’est pas un droit de nature absolue. « Dans 
une societe moderne, le droit a la protection de la 
vie privee comporte Tattente raisonnable que les 
renseignements prives ne resteront connus que des 
personnes a qui ils ont ete divulgues et qu’ils ne 
seront utilises que dans le but pour lequel ils ont 
ete divulgues » (Mills, par. 108). Par consequent, 
la communication a un tiers de renseignements sur 
une personne ne supprime pas le droit au respect 
de la vie privee de celle-ci. La communication du 
contenu d’un rapport de police dans certaines cir- 
constances n’ecarte pas Tattente raisonnable en 
matiere de protection de la vie privee que confere 
ce document. 

[38] La Cour d’appel a tort de conclure que la 
plaignante ne pouvait avoir d’attente raisonnable 
en matiere de protection de la vie privee parce que 
les renseignements n’ont pas ete communiques 
dans le contexte d’une [traduction] « relation 
confidentielle, therapeutique ou fondee sur la con- 
fiance ». L’existence d’une telle relation peut certes 
accroitre la portee du droit a la protection de la vie 
privee, mais son inexistence n’est pas decisive. L’ana¬ 
lyse qui permet de determiner si une personne est 
en droit de s’attendre a ce que des renseignements 
la concernant demeurent prives est de nature con- 
textuelle. 

[39] Lorsqu’un particulier communique de son 
gre des renseignements delicats a la police ou que 
celle-ci les decouvre au cours d’une enquete, il est 
raisonnable qu’il s’attende a ce que les renseigne¬ 
ments servent dans le but pour lequel ils ont ete 
obtenus, a savoir l’enquete et la poursuite relatives 
a un acte criminel. De meme, il est raisonnable qu’il 
s’attende a ce que les policiers partagent des ren¬ 
seignements legalement obtenus avec d’autres 
responsables de T application de la loi, a condition 
que leur utilisation soit compatible avec les fins de 
leur obtention. 

[40] Cependant, l’Etat qui communique des ren¬ 
seignements delicats a un particulier peut porter 
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violate reasonable expectations of privacy. For 
example, if police were to publicly broadcast a 
wiretap recording this would clearly constitute an 
interference with privacy (see Esclier v. Brazil, 
Inter-American Court of Human Rights, judgment 
of July 6, 2009, series C, No. 200, at paras. 157-58) 
as well as a violation of s. 193(1) of the Criminal 
Code. To indiscriminately publicize the contents of 
police occurrence reports would result in similar 
interference. 


[41] That is not to say that all disclosures of 
personal information by the police unreasonably 
intrude upon privacy. Where private information 
becomes part of a criminal case, the disclosure of 
that information to the court, the accused, and to the 
public is reasonable and unavoidable. For example, 
police occurrence reports made in the course of 
the investigation of the offence being prosecuted 
must be disclosed under Stinchcombe. 


[42] But what of police occurrence reports that 
were made in connection with separate incidents, 
rather than as part of the investigation into the of¬ 
fence being prosecuted? There will certainly be 
times when the disclosure of such records is nec¬ 
essary to ensure a fair trial. Consequently, the Mills 
regime gives trial judges the power to disclose re¬ 
cords under such circumstances. The judge must 
balance the privacy of complainants and witnesses 
against ensuring the disclosure necessary to make 
full answer and defence. However, the fact that a 
record might be disclosed under appropriate cir¬ 
cumstances does not nullify the expectation of 
privacy in that record in general. 

[43] People provide information to police in or¬ 
der to protect themselves and others. They are en¬ 
titled to do so with confidence that the police will 
only disclose it for good reason. The fact that the 
information is in the hands of the police should not 
nullify their interest in keeping that information 
private from other individuals. 


atteinte a l’attente raisonnable en matiere de pro¬ 
tection de la vie privee. Par exemple, il y aurait 
manifestement atteinte a la vie privee si la police 
diffusait publiquement l’enregistrement d’une 
conversation par suite d’ecoute electronique (voir 
Escher c. Brazil, Cour interamericaine des Droits 
de THomme, jugement du 6 juillet 2009, serie 
C, n° 200, par. 157-158), ainsi que violation du 
par. 193(1) du Code criminel. Publier indistinc- 
tement les donnees contenues dans un rapport de 
police entrainerait une atteinte semblable. 

[41] Neanmoins, la police ne porte pas deraison- 
nablement atteinte au droit a la vie privee chaque 
fois qu’elle communique des renseignements per¬ 
sonnels. La communication au tribunal, a Taccuse et 
au public des renseignements personnels qui sont ver¬ 
ses au dossier d’une instance criminelle est a la fois 
raisonnable et inevitable. Par exemple, le rapport de 
police dresse lors de l’enquete sur l’infraction qui 
fait l’objet de la procedure doit etre communique 
suivant les regies de Tarret Stinchcombe. 

[42] Mais qu’en est-il du rapport de police dresse 
relativement a un incident distinct, et non dans le 
cadre de l’enquete sur 1’infraction qui fait l’objet 
de la procedure? II peut certainement arriver que 
sa communication soit necessaire a l’equite du pro- 
ces. Dans ce cas, le regime de l’arret Mills confere 
done au juge du proces le pouvoir de le communi- 
quer. Le juge doit alors mettre en balance le droit du 
plaignant ou du temoin a sa vie privee avec la neces¬ 
sity de la communication pour la defense pleine et 
entiere de Taccuse. Le fait qu’un dossier puisse 
etre communique lorsque les circonstances le jus- 
tifient ne fait toutefois pas disparaitre l’attente en 
matiere de protection de la vie privee qui s’y rat- 
tache generalement. 

[43] Les gens fournissent des renseignements a la 
police dans le but d’assurer leur propre protection 
et celle d’autrui. Ils sont en droit de s’attendre a ce 
que la police ne les communique que pour un motif 
valable. La possession des renseignements par la 
police ne saurait ecarter le droit a ce que leur con¬ 
fidentiality soit assume. 
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(c) Conclusion on Reasonable Expectation of 
Privacy 

[44] Fundamentally, the privacy analysis turns on 
a normative question of whether we, as a society, 
should expect that police occurrence reports will be 
kept private. Given the sensitive nature of the infor¬ 
mation frequently contained in such reports, and the 
impact that their disclosure can have on the privacy 
interests of complainants and witnesses, it seems to 
me that there will generally be a reasonable expec¬ 
tation of privacy in police occurrence reports. 

(d) Personal Information Protected by Legisla¬ 
tion 

[45] The appellant Crown submits that police oc¬ 
currence reports are “records containing personal 
information the production or disclosure of which 
is protected by any other Act of Parliament or a pro¬ 
vincial legislature” and are therefore “records” for 
purposes of s. 278.1. The trial judge held that police 
occurrence reports “contain personal information 
protected by provincial legislation” (2009 CanLII 
73645, at para. 18). Given my conclusion that such 
reports contain information in which there is a rea¬ 
sonable expectation of privacy, it is unnecessary to 
decide whether they are protected by the Municipal 
Freedom of Information and Protection of Privacy 
Act, R.S.O. 1990, c. M.56. 


(2) The Exemption for Investigatory and Pros¬ 

ecutorial Records 

[46] Even records that give rise to a reasonable 
expectation of privacy are not covered by the Mills 
regime if they fall into the exemption contained in 
s. 278.1: 

278.1 . . . “record” . . . does not include records 
made by persons responsible for the investigation or 
prosecution of the offence. 

278.1 . . . N’est pas vise par la presente definition le 
dossier qui est produit par un responsable de l’enquete ou 
de la poursuite relativement a l’infraction qui fait l’objet 
de la procedure. 


c) Conclusion sur l ’attente raisonnable en matiere 
de protection de la vie privee 

[44] Fondamentalement, T analyse relative a la 
protection de la vie privee se ramene a une question 
normative : devons-nous, en tant que societe, nous 
attendre a ce qu’un rapport de police demeure con- 
fidentiel? Vu la nature delicate des renseignements 
souvent contenus dans ce document et les conse¬ 
quences que peut avoir leur communication sur le 
droit du plaignant ou du temoin a la vie privee, le rap¬ 
port me parait conferer generalement une attente rai¬ 
sonnable en matiere de protection de la vie privee. 

d) Renseignements personnels proteges par la 
loi 

[45] Le ministere public appelant pretend qu’un 
rapport de police constitue un « document contenant 
des renseignements personnels et proteges par une 
autre loi federale ou une loi provinciale » et qu’il 
s’agit done d’un « dossier » au sens de l’art. 278.1. La 
juge du proces conclut que le rapport [traduction] 
« renferme des renseignements personnels prote¬ 
ges par une loi provinciale » (2009 CanLII 73645, 
par. 18). Vu ma conclusion selon laquelle ce docu¬ 
ment renferme des renseignements pour lesquels il 
existe une attente raisonnable en matiere de pro¬ 
tection de la vie privee, il est inutile de decider s’il 
beneficie de la protection de la Loi sur I’acces a 
Vinformation municipale et la protection de la vie 
privee, L.R.O. 1990, ch. M.56. 

(2) L’exception prevue pour les dossiers d’en- 
quete et de poursuite 

[46] Meme le dossier qui justifie une attente rai¬ 
sonnable en matiere de protection de la vie privee 
n’est pas assujetti au regime de Tarret Mills s’il est 
vise par l’exception prevue a l’art. 278.1 : 

278.1 . . . N’est pas vise par la presente definition 
le dossier qui est produit par un responsable de l’enquete 
ou de la poursuite relativement a 1’infraction qui fait 
l’objet de la procedure 

278.1 . . . “record” . . . does not include records 
made by persons responsible for the investigation or 
prosecution of the offence. 
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[47] The trial judge held that the exemption 
applies only to records made in relation to the of¬ 
fence in question, and not to police occurrence re¬ 
ports made in the course of unrelated investigations. 
Other courts have generally reached the same con¬ 
clusion: see, e.g., R. v. Fiddler, 2012 ONSC 2539, 
258 C.R.R. (2d) 193, at paras. 36-38; R. v. McAdam 
(2008), 172 C.R.R. (2d) 27 (Ont. S.C.J.). 

[48] The Court of Appeal, however, held that the 
exemption applies to all records made by the re¬ 
sponsible police force, whether or not they were 
made in relation to the offence at issue. The Court 
of Appeal relied on the plain wording of the English 
version of the provision, the view that such records 
are unlikely to engage privacy interests, and this 
Court’s description of the exemption, in Mills, as 
“excluding investigatory or prosecutorial records” 
(para. 39, citing Mills, at para. 50). 

[49] With respect, I do not agree with the Court of 
Appeal’s interpretation of the exception. In light of 
the text of the provision in both languages, as well 
as its purpose, context, and the consequences of the 
Court of Appeal’s interpretation, I conclude that the 
trial judge correctly interpreted the exemption to 
exclude only those records made in relation to the 
offence at issue. 

(a) The Text of the Provision 

[50] The trial judge reasoned that “[t]he words 
‘records made by persons responsible for the in¬ 
vestigation or prosecution of the offence’ must be 
limited by ‘the’ offence”, encompassing only re¬ 
cords made in relation to the offence at issue (2009 
CanLII 73645, at para. 20). The Court of Appeal, 
on the other hand, emphasized that the exemption 
refers only to the creators of the records — the 
police and prosecution services — not to the pur¬ 
pose for which they are made. In my view the 
English text, read in isolation, could bear both 
meanings. 

[51] However, the French “le dossier qui est 
produit par un responsable de I’enquete ou de la 
poursuite relativement a Tinfraction qui fait I’objet 


[47] La juge du proces conclut que Texception 
s’applique seulement aux dossiers etablis relati¬ 
vement a l’infraction en cause, et non aux rapports 
rediges dans le cadre d’autres enquetes. D’autres 
tribunaux arrivent generalement a la meme con¬ 
clusion (voir p. ex. R. c. Fiddler, 2012 ONSC 2539, 
258 C.R.R. (2d) 193, par. 36-38; R. c. McAdam 
(2008), 172 C.R.R. (2d) 27 (C.SJ. Ont.)). 

[48] La Cour d’appel conclut toutefois que 
Texception vaut pour tous les dossiers produits par 
le service de police responsable, qu’ils se rappor- 
tent ou non a Tinfraction en cause. Elle invoque a 
l’appui le libelle clair de la version anglaise de la 
disposition, T improbability que ces dossiers met- 
tent en jeu un droit a la vie privee et la definition 
de Texception qu’elle reprend de Tarret Mills — 
« a Texclusion des dossiers d’enquete et ceux de la 
poursuite » (par. 39, citant Mills, par. 50). 

[49] En toute deference, je ne suis pas d’accord 
avec cette interpretation de Texception. Au vu du 
libelle de la disposition dans les deux langues, 
ainsi que de son objet, de son contexte et des con¬ 
sequences de Tinterpretation de la Cour d'appel, 
j’estime que la juge du proces conclut a juste titre 
que Texception exclut seulement les dossiers pro¬ 
duits relativement a Tinfraction consideree. 

a) Le libelle de la disposition 

[50] La juge du proces explique que [traduction] 
« [l]a portee de l’enonce “records made by persons 
responsible for the investigation or prosecution of 
the offence ” est restreinte par l’emploi des mots 
“the” offence », de sorte que seuls sont vises les 
dossiers produits relativement a Tinfraction en 
cause (2009 CanLII 73645, par. 20). En revanche, 
la Cour d’appel souligne que Tapplication de 
Texception a un dossier depend de la personne qui 
le produit — la police et le service des poursuites 
—, et non de la raison pour laquelle il est produit. A 
mon avis, consideree isolement, la version anglaise 
peut s’entendre des deux. 

[51] Or, le libelle franqais — « le dossier qui est 
produit par un responsable de l’enquete ou de la 
poursuite relativement a Tinfraction qui fait l’objet 
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de la procedure ” can only mean that the exemption 
applies to records made by police or prosecutors in 
relation to the offences at issue. 


[52] The Court of Appeal did not address the 
French version of the provision, because the 
Crown’s position in that court was that the French 
text was amenable to both interpretations. Before 
this Court, the Crown resiled from that position. 
Because the word “relativement” is an adverb, the 
expression “relativement d /’infraction qui fait 
I’objet de la procedure ” must modify the expression 
“qui est produit”. The word “ relativement ” cannot 
modify the nouns “enquete” or “ poursuite ”. If the 
last clause of the exemption were intended to ap¬ 
ply to “ enquete ” and “poursuite”, the grammat¬ 
ically correct phrase would be “de Venquete ou de 
la poursuite relative a I’infraction qui fait V objet de 
la procedure”. 

[53] Section 133 of the Constitution Act, 1867 
establishes that Parliament enacts legislation in 
both French and English. This “means that both lan¬ 
guage versions of a bilingual statute or regulation 
are official, original and authoritative expressions of 
the law” (R. Sullivan, Sullivan on the Construction 
of Statutes (5th ed. 2008), at p. 95). It is a rule of 
statutory interpretation that where the version in one 
language can bear two meanings, only one of which 
is consistent with the version in the other language, 
the shared meaning governs: R. v. Daoust, 2004 
SCC 6, [2004] 1 S.C.R. 217, at para. 28. 

(b) The Purpose of the Exemption in Section 2 78.1 

[54] The Mills regime serves two goals: first, the 
regime protects the privacy of complainants and 
witnesses, and second, it preserves the fair trial 
rights of the accused. 

[55] The definition of “record” in s. 278.1 serves 
a gatekeeping function within the regime. The 
reasonable expectation of privacy test sweeps in 
records that merit the protection afforded by the 
Mills regime. The exemption further contributes 
to the gatekeeping role of the section by bypassing 


de la procedure » — ne peut faire beneficier de 
l'exception que le dossier produit par la police ou 
par le poursuivant relativement a l’infraction en 
cause. 

[52] La Cour d’appel ne s’est pas penchee sur 
la version franqaise de la disposition parce que le 
ministere public a soutenu devant elle que la ver¬ 
sion franqaise se pretait aux deux interpretations. 
Le ministere public rompt aujourd’hui avec cette 
position. Etant donne la nature adverbiale du mot 
« relativement », l’enonce « relativement a l’infrac- 
tion qui fait 1’objet de la procedure » se rattache 
necessairement au groupe « qui est produit ». 
L’adverbe « relativement » ne peut se rapporter aux 
substantifs « enquete » ou « poursuite ». Si la der- 
niere partie du texte etablissant l'exception devait 
s’appliquer a l’« enquete » et a la « poursuite », la 
formulation correcte du point de vue grammati¬ 
cal serait « de l’enquete ou de la poursuite relative 
a l’infraction qui fait l’objet de la procedure ». 

[53] Selon Farticle 133 de la Loi constitutionnelle 
de 1867, le legislateur adopte les lois en franqais 
et en anglais, de sorte que [traduction] « les ver¬ 
sions dans l’une et l’autre langues d’une loi ou d’un 
reglement bilingue sont officielles et originales et 
font foi du droit applicable » (R. Sullivan, Sullivan 
on the Construction of Statutes (5 e ed. 2008), p. 95). 
Une regie d’interpretation legislative veut que lors- 
que l’une des deux versions peut avoir deux sens 
dont un seul correspond a celui de F autre version, 
il convient de retenir le sens commun ( R. c. Daoust, 
2004 CSC 6, [2004] 1 R.C.S. 217, par. 28). 

b) L’objet de l’exception prevue d Particle 278.1 

[54] Le regime de Farret Mills a deux objectifs : 
d’abord, proteger la vie privee du plaignant ou du 
temoin et, ensuite, garantir le droit de Faccuse a un 
proces equitable. 

[55] La definition du mot « dossier » a Fart. 278.1 
balise l’application du regime. Le critere de l’attente 
raisonnable en matiere de protection de la vie pri¬ 
vee assimile a un dossier tout document qui justifie 
la protection offerte par le regime de F arret Mills. 
L’exception ajoute a ce balisage en passant outre 
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the balancing process for records that Parliament 
recognized should always be produced. 

[56] Records created in the investigation of the 
offence are presumptively relevant to an issue at 
trial and it is in the interests of justice for the case 
against the accused to be disclosed to the defence. 
There is no need to consider such records under the 
second step of Mills because they will always be 
produced anyway — the exemption is eminently 
logical. However, for records unrelated to the 
offence at issue, the balancing exercise will often 
have important work to do. The rationale for the 
exemption does not apply, and to bypass the bal¬ 
ancing process on the grounds that the document 
was made by the same police force that investigated 
the claim would not accord with the goals of the 
scheme. 


(c) Incongruous Consequences of a Broad Ex¬ 
emption 

[57] If the s. 278.1 exemption excluded all doc¬ 
uments made by the police force and prosecution 
agency — even those unrelated to the offence — the 
consequences would be illogical. This would mean 
that unrelated police occurrence reports would be 
treated differently depending on whether they were 
made by members of the investigating police force 
or members of a different police force. If Parliament 
wanted to exempt unrelated police and prosecution 
documents from the Mills regime, it is hard to see 
why it would have excluded only those documents 
made by some police departments and not others. 


[58] This would mean that an accused whose case 
was investigated by a large police force would be 
more likely to get easy access to occurrence reports 
than if the case was investigated by a small force. For 
example, where the RCMP is involved in an inves¬ 
tigation, the Court of Appeal’s interpretation of the 


a la mise en balance applicable aux dossiers dont 
le legislateur reconnait qu’ils doivent toujours etre 
communiques. 

[56] On presume que le dossier constitue dans le 
cadre de l’enquete sur l'infraction se rapporte a 
une question en litige au proces et qu’il est dans 
l’interet de la justice que la preuve dont dispose la 
poursuite contre T accuse soit communiquee a la 
defense. II n’y a pas lieu d’examiner ce dossier a la 
deuxieme etape de la demarche etablie par T arret 
Mills puisqu’il doit etre communique de toute 
faqon; Papplication de 1’exception est eminemment 
logique. Cependant, en ce qui concerne les dossiers 
qui sont sans lien avec l’infraction en cause, la mise 
en balance sera souvent determinante. La raison 
d’etre de l’exception ne vaut pas, et il serait con- 
traire aux objectifs du regime de contourner cette 
ponderation pour le seul motif que le document a 
ete produit par le meme service de police que celui 
qui a enquete sur la plainte. 

c) Consequences absurdes d’une interpreta¬ 
tion large de l ’exception 

[57] Si l’exception prevue a l’art. 278.1 soustrayait 
a P application du regime Mills tous les documents 
produits par la police et le service des poursuites 
— meme ceux qui ne sont pas lies a l’infraction 
—, il en resulterait des consequences illogiques. En 
effet, les rapports de police sans lien avec P affaire 
seraient consideres differemment selon qu’ils ont 
ete produits par le service de police responsable de 
Penquete ou par un autre service de police. Si le 
legislateur a voulu soustraire a P application du 
regime de l'arret Mills les dossiers de police et de 
poursuite sans lien avec l’affaire, on comprend mal 
qu’il ait seulement exclu les documents produits par 
certains services de police et pas ceux produits par 
d’autres. 

[58] Ainsi, un accuse aurait plus facilement 
acces a un rapport de police lorsque P enquete a 
ete menee par un service de police aux attributions 
importantes plutot que par un service de police aux 
attributions plus modestes. Par exemple, lorsque 
la GRC participe a une enquete, le rapport qu’elle 
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exemption would waive the Mills regime for RCMP 
occurrence reports from across the country. 

(d ) Application of the Exemption to Other Third 
Party Documents in the Investigative File 

[59] I would reject the submission of the inter¬ 
vener the Attorney General of Alberta that all doc¬ 
uments in the investigative file — all of the fruits of 
the investigation — are covered by the exemption. 
This point was not addressed in the courts below, 
and was raised only at oral argument. 

[60] The English and French versions of the pro¬ 
vision, considered in isolation, provide some sup¬ 
port for the intervener’s position. The terms “record” 
and “ dossier ” can refer to individual documents or 
to collections of documents such as case files. Con¬ 
sequently, on a purely textual basis, one might think 
that the exemption covers the investigative “record” 
in its entirety, as opposed to only individual “re¬ 
cords”. 


[61] However, the scheme and purpose of the 
regime run counter to such an interpretation. Sec¬ 
tion 278.2(2) of the Criminal Code provides that the 
Mills regime applies to records “in the possession 
or control of any person, including the prosecutor 
in the proceedings”. Hence the Mills regime oper¬ 
ates in part as an exception to the Crown’s obliga¬ 
tion to produce the fruits of the investigation. 1 1 2 If 
the exemption captured all documents in the inves¬ 
tigative file — all the fruits of the investigation — 
the Mills regime would not perform this function or 
protect privacy interests the regime was meant to 
serve. The fact that documents in the investigative 
file may generally be presumed to be relevant does 
not mean that the privacy value of those documents 
will always be outweighed. For example, where 
police obtain a highly sensitive therapeutic record 
without waiver, to exclude the record from the 

1 The legislative history of the Mills regime further confirms that it 
was intended to apply to third party records in the hands of the 
police or the Crown: see, e.g., House of Commons Debates, 
vol. 134, No. 122, 2nd Sess., 35th Pari., February 4, 1997, at 
p. 7664 (Gordon Kirkby); House of Commons Debates , vol. 134, 
No. 150, 2nd Sess., 35th Pari., April 7, 1997, at pp. 9361-62 
(Shaughnessy Cohen). 


redige ou que ce soit au pays echapperait au regime 
de I’arret Mills, selon Tinterpretation de l’exception 
par la Cour d’appel. 

d) Application de Texception aux autres docu¬ 
ments de tiers verses au dossier d’enquete 

[59] Je rejette la these du procureur general de 
l'Alberta voulant que tous les documents verses au 
dossier d’enquete — la totalite des fruits de l’enquete 
— soient vises par l’exception. Ce point n’a pas ete 
aborde devant les tribunaux inferieurs, et il n’a ete 
souleve qu’en plaidoirie devant notre Cour. 

[60] Interpretees isolement, les versions fran- 
qaise et anglaise de la disposition appuient dans 
une certaine mesure la these de l’intervenant. Les 
mots « dossier » et « record » peuvent renvoyer a 
un document individuel ou a un ensemble de docu¬ 
ments, comme le dossier de l’enqueteur. Par conse¬ 
quent, selon une interpretation purement textuelle, 
on pourrait penser que l’exception s’applique au 
« dossier » d'enquete dans sa totalite, et non aux 
« documents »individuels. 

[61] L’economic du regime et son objet vont toute- 
fois a l’encontre d’une telle interpretation. Le para- 
graphe 278.2(2) du Code criminel dispose que le 
regime de l’arret Mills s’applique aux dossiers 
qui sont « en la possession ou sous le controle du 
poursuivant ». Ainsi, le regime s’applique en partie 
de maniere a soustraire le ministere public a son 
obligation de produire les fruits de l’enquete 1 . Si 
F exception visait tous les documents que contient le 
dossier d’enquete, soit tous les fruits de l’enquete, 
le regime de Tarret Mills n’aurait pas cet effet et il 
ne protegerait pas le droit a la vie privee comme 
il est cense le faire. Meme si les documents verses 
au dossier d’enquete peuvent generalement etre 
tenus pour pertinents, leur valeur sur le plan de 
la protection de la vie privee ne sera pas toujours 
supplantee. Par exemple, lorsque la police obtient 
un dossier therapeutique de nature tres delicate en 

1 L’historique legislatif du regime de 1’ arret Mills confirme en outre 
Tintention du legislateur qu’il s’applique au dossier d’un tiers se 
trouvant en la possession de la police ou du ministere public (voir 
p. ex. Debats de la Chambre des communes, vol. 134, n° 122, 

2 e sess., 35 e leg., 4 fevrier 1997, p. 7664 (Gordon Kirkby); Debats 
de la Chambre des communes, vol. 134, n° 150, 2 e sess., 35 e leg., 
7 avril 1997, p. 9361-9362 (Shaughnessy Cohen)). 


2014 SCC 46 (Can LI I) 





414 


R. v. QUESNELLE Karakatsanis J. 


[2014] 2 S.C.R. 


scrutiny of the Mills regime simply because it is 
included in the investigative file would undermine 
the purposes of the regime. I would therefore reject 
the suggestion that the exemption excludes all 
documents made by third parties simply because 
they are placed in the investigative or prosecution 
file. 


(e) The Effect on Trial Fairness 

[62] The respondent and the intervener the Crim¬ 
inal Lawyers’ Association of Ontario raise concerns 
about the effect of an expansive interpretation of 
“records” in s. 278.1 on trial fairness. A broad inter¬ 
pretation of “records” means that the Mills regime 
applies to a larger number of documents. While this 
furthers Parliament’s objective of protecting the 
privacy of complainants and witnesses, it may also 
impose procedural burdens on defendants and cre¬ 
ate the risk that some helpful documents would not 
be available to the defence. However, largely for the 
reasons set out in Mills, I do not think these con¬ 
cerns require a narrower reading of s. 278.1. 


[63] Documents protected by the Mills regime 
are not inaccessible to the defence. Defendants can 
access records when the privacy infringement is 
proportionate, given the relevance of the record to 
the defence. Where the Crown plans to use infor¬ 
mation from police occurrence reports as part of 
its case against an accused, disclosure of that in¬ 
formation will always be in the interests of justice. 
In Mills, this Court held that the process for ac¬ 
cessing documents was adequate to preserve the 
constitutionality of the regime. 

[64] The principles of fundamental justice and 
trial fairness do not guarantee defence counsel 
the right to precisely the same privileges and pro¬ 
cedures as the Crown and the police {Mills, at 
para. 111). Nor is the right to a full answer and 
defence a right to pursue every conceivable tactic 
to be used in defending oneself against criminal 


Tabsence d’une renonciation, soustraire le dossier a 
T application du regime de T arret Mills simplement 
parce qu’il fait partie du dossier d’enquete irait a 
l’encontre des objectifs du regime. Je suis done 
d’avis de rejeter la these selon laquelle Texception 
soustrait a T application du regime tous les docu¬ 
ments produits par des tiers pour le seul motif qu’ils 
sont verses au dossier d’enquete ou au dossier de 
poursuite. 

e) L’effet sur I’equite du proces 

[62] L’intime et l’intervenante Criminal Lawyers’ 
Association of Ontario disent craindre l’effet sur 
l’equite du proces d’une interpretation large du mot 
« dossier » employe a Tart. 278.1. Pareille inter¬ 
pretation large de ce mot emporte T application du 
regime de T arret Mills a un nombre accru de docu¬ 
ments. Meme si elle va dans le sens de la realisation 
de l’objectif du legislateur — proteger la vie privee 
du plaignant ou du temoin —, elle peut aussi accroi- 
tre les obligations du defendeur sur le plan proce¬ 
dural et presenter le risque que certains documents 
utiles soient mis hors de portee de la defense. Cepen- 
dant, en grande partie pour les motifs exposes dans 
Tarret Mills, je ne pense pas que ces craintes com- 
mandent une interpretation stride de Tart. 278.1. 

[63] Les documents proteges par le regime de 
T arret Mills ne sont pas rendus inaccessibles a la 
defense. Le defendeur peut obtenir acces au dossier 
lorsque l’atteinte a la vie privee est proportionnee 
compte tenu de T importance du dossier pour la 
defense. Dans le cas ou le ministere public entend 
utiliser contre Taccuse les renseignements contenus 
dans un rapport de police, la communication de 
ces renseignements sert toujours les interets de la 
justice. Dans Mills, notre Cour conclut que la demar¬ 
che a accomplir pour obtenir la communication d’un 
dossier est garante de la constitutionnalite du regime. 

[64] Les principes de justice fondamentale et 
l’equite du proces n’exigent pas que l’avocat de 
la defense beneficie exactement des memes pri¬ 
vileges et de la meme procedure que le ministere 
public et la police {Mills, par. 111). Le droit a une 
defense pleine et entiere ne confere pas non plus 
a la personne accusee d’un acte criminel le droit 
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prosecution. The right to a full answer and defence 
is not without limit. 


[65] Because the Crown is an officer of the court, 
with undivided loyalty to the administration of jus¬ 
tice, the Crown is not in an adversarial role in re¬ 
lation to its disclosure obligations. The information 
obtained through investigation is “not the property 
of the Crown for use in securing a conviction but 
the property of the public to be used to ensure 
that justice is done” ( Stinchcombe , at p. 333). The 
Crown has an obligation under s. 278.2(3) of the 
Criminal Code, to notify the accused of records in 
its possession covered by the Mills regime. More¬ 
over, as discussed above, both police and Crown 
have common law duties aimed at ensuring proper 
disclosure, which apply notwithstanding the appli¬ 
cation of the Mills regime. 


(f) Conclusion on the Exemption 

[66] For these reasons, I conclude that s. 278.1 
exempts records made in relation to the offence 
being prosecuted, not other records made by the 
same police or prosecution agencies. 


V. Disposition 

[67] It follows from this analysis that the police 
occurrence reports mentioned in the CBC radio doc¬ 
umentary were subject to the Mills regime for dis¬ 
closure, not Stinchcombe. The trial judge was right 
to require a Mills application before disclosing them 
to the defence, and the Court of Appeal was wrong 
to interfere. The trial judge’s application of the Mills 
regime was not challenged before us. Accordingly, 
I would allow the appeal, set aside the order for a 
new trial, and restore the conviction, remitting the 
sentence appeal to the Court of Appeal. 


de recourir a toutes les tactiques possibles pour se 
defendre. Le droit a une defense pleine et entiere 
connait certaines limites. 

[65] L’avocat du ministere public est un officier 
de justice entierement devoue a la bonne adminis¬ 
tration de la justice. II n’a aucun interet particu- 
lier a defendre et doit se soumettre aux obligations 
de communication. Les renseignements issus de 
l'enquete « n’appartiennent pas au ministere public 
pour qu’il s’en serve afin d’obtenir une declara¬ 
tion de culpabilite, mais sont plutot la propriete du 
public qui doit etre utilisee de maniere a s’assurer 
que justice soit rendue » ( Stinchcombe , p. 333). Le 
paragraphe 278.2(3) du Code criminel fait obli¬ 
gation au ministere public d’informer T accuse des 
dossiers relevant du regime de Tarret Mills qu’il a 
en sa possession. En outre, je le rappelle, la common 
law impose a la police et au ministere public des 
obligations dont la raison d’etre est d’assurer une 
communication suffisante et qui s’appliquent inde- 
pendamment du regime de 1’arret Mills. 

f) Conclusion sur 1’exception 

[66] Pour ces motifs, je conclus que l’art. 278.1 
fait beneficier d’une exception les dossiers produits 
relativement a l’infraction faisant l’objet de la proce¬ 
dure, et non les autres dossiers produits par le meme 
service de police ou par le meme service des pour- 
suites. 

V. Dispositif 

[67] II decoule de 1’analyse qui precede que les 
rapports de police mentionnes dans le documen- 
taire diffuse a la radio par la CBC relevaient des 
regies de T arret Mills, et non des regies de T arret 
Stinchcombe. La juge du proces a eu raison de 
statuer qu’il fallait presenter une demande sur le 
fondement du regime de T arret Mills pour que les 
rapports puissent etre communiques a la defense, et 
la Cour d’appel a eu tort de modifier sa decision. 
L’application du regime de Tarret Mills par la juge 
du proces n’est pas contestee devant notre Cour. Par 
consequent, je suis d’avis d’accueillir le pourvoi, 
d’annuler l’ordonnance a 1’effet de tenir un nouveau 
proces, de retablir la declaration de culpabilite et de 
renvoyer l’appel de la peine a la Cour d'appel. 
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[68] I would grant the motion to strike para. 10 
of the respondent’s factum, but dismiss the motion 
to strike para. 11.1 would also grant the motion to 
strike the appellant’s reply factum. 


APPENDIX 

Criminal Code, R.S.C. 1985, c. C-46 

278.1 For the purposes of sections 278.2 to 278.9, 
“record” means any form of record that contains personal 
information for which there is a reasonable expectation 
of privacy and includes, without limiting the generality of 
the foregoing, medical, psychiatric, therapeutic, counsel¬ 
ling, education, employment, child welfare, adoption and 
social services records, personal journals and diaries, and 
records containing personal information the production 
or disclosure of which is protected by any other Act of 
Parliament or a provincial legislature, but does not in¬ 
clude records made by persons responsible for the inves¬ 
tigation or prosecution of the offence. 


278.2 (1) No record relating to a complainant or 
a witness shall be produced to an accused in any pro¬ 
ceedings in respect of 


(a) an offence under section 151, 152, 153, 153.1, 
155, 159, 160, 170, 171, 172, 173, 210, 211, 212, 213, 
271, 272 or 273, 

(b) an offence under section 144, 145, 149, 156, 245 
or 246 of the Criminal Code, chapter C-34 of the 
Revised Statutes of Canada, 1970, as it read imme¬ 
diately before January 4, 1983, or 

(c) an offence under section 146, 151, 153, 155, 157, 
166 or 167 of the Criminal Code, chapter C-34 of the 
Revised Statutes of Canada, 1970, as it read immedi¬ 
ately before January 1, 1988, 

or in any proceedings in respect of two or more offences 
that include an offence referred to in any of paragraphs (a) 
to (c), except in accordance with sections 278.3 to 278.91. 

(2) Section 278.1, this section and sections 278.3 
to 278.91 apply where a record is in the possession or 


[68] Je suis d’avis d’accueillir la requete visant la 
radiation du par. 10 du memoire de P intime, mais 
de rejeter la requete visant la radiation du par. 11. Je 
suis egalement d’avis d’accueillir la requete visant 
la radiation du memoire en replique de l’appelante. 

ANNEXE 

Code criminel, L.R.C. 1985, ch. C-46 

278.1 Pour l’application des articles 278.2 a 278.9, 
« dossier » s’entend de toute forme de document conte - 
nant des renseignements personnels pour lesquels il 
existe une attente raisonnable en matiere de protection 
de la vie privee, notamment: le dossier medical, psychia- 
trique ou therapeutique, le dossier tenu par les services 
d’aide a l’enfance, les services sociaux ou les services 
de consultation, le dossier relatif aux antecedents profes- 
sionnels et a F adoption, le journal intime et le document 
contenant des renseignements personnels et proteges par 
une autre loi federale ou une loi provinciale. N’est pas 
vise par la presente definition le dossier qui est produit 
par un responsable de l’enquete ou de la poursuite rela- 
tivement a l’infraction qui fait l’objet de la procedure. 

278.2 ( 1 ) Dans les poursuites pour une infraction 
mentionnee ci-apres, ou pour plusieurs infractions dont 
l’une est une infraction mentionnee ci-apres, un dossier 
se rapportant a un plaignant ou a un temoin ne peut etre 
communique a P accuse que conformement aux arti¬ 
cles 278.3 a 278.91 : 

a) une infraction prevue aux articles 151, 152, 153, 
153.1, 155, 159, 160, 170, 171, 172, 173, 210, 211, 
212, 213, 271, 272 ou 273; 

b) une infraction prevue aux articles 144, 145, 149, 
156, 245 ou 246 du Code criminel, chapitre C-34 des 
Statuts revises du Canada de 1970, dans sa version 
anterieure au 4 janvier 1983; 

c) une infraction prevue aux articles 146, 151, 153, 
155, 157, 166 ou 167 du Code criminel, chapitre C-34 
des Statuts revises du Canada de 1970, dans sa version 
anterieure au l er janvier 1988. 


(2) L’article 278.1, le present article et les arti¬ 
cles 278.3 a 278.91 s’appliquent meme si le dossier est 
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control of any person, including the prosecutor in the 
proceedings, unless, in the case of a record in the pos¬ 
session or control of the prosecutor, the complainant or 
witness to whom the record relates has expressly waived 
the application of those sections. 

(3) In the case of a record in respect of which this 
section applies that is in the possession or control of the 
prosecutor, the prosecutor shall notify the accused that 
the record is in the prosecutor’s possession but, in doing 
so, the prosecutor shall not disclose the record’s contents. 

278.3 (1) An accused who seeks production of a 
record referred to in subsection 278.2(1) must make an 
application to the judge before whom the accused is to 
be, or is being, tried. 

(2) For greater certainty, an application under sub¬ 
section (1) may not be made to a judge or justice presid¬ 
ing at any other proceedings, including a preliminary 
inquiry. 

(3) An application must be made in writing and set 
out 

(a) particulars identifying the record that the accused 
seeks to have produced and the name of the person 
who has possession or control of the record; and 

( b ) the grounds on which the accused relies to es¬ 
tablish that the record is likely relevant to an issue at 
trial or to the competence of a witness to testify. 

(4) Any one or more of the following assertions by 
the accused are not sufficient on their own to establish 
that the record is likely relevant to an issue at trial or to 
the competence of a witness to testify: 

(a) that the record exists; 

( b ) that the record relates to medical or psychiatric 
treatment, therapy or counselling that the complainant 
or witness has received or is receiving; 

(c) that the record relates to the incident that is the 
subject-matter of the proceedings; 

(d) that the record may disclose a prior inconsistent 
statement of the complainant or witness; 

(e) that the record may relate to the credibility of the 
complainant or witness; 


en la possession ou sous le controle du poursuivant, sauf 
si le plaignant ou le temoin auquel il se rapporte a expres- 
sement renonce a l’application de ces articles. 


(3) Le poursuivant qui a en sa possession ou sous 
son controle un dossier auquel s’applique le present arti¬ 
cle doit en informer 1’accuse mais il ne peut, ce faisant, 
communiquer le contenu du dossier. 

278.3 (1) L’accuse qui veut obtenir la communication 
d’un dossier doit en faire la demande au juge qui preside 
ou presidera son proces. 

(2) Il demeure entendu que la demande visee au para- 
graphe (1) ne peut etre faite au juge ou juge de paix qui 
preside une autre procedure, y compris une enquete pre- 
liminaire. 

(3) La demande de communication est formulee par 
ecrit et donne : 

a ) les precisions utiles pour reconnaitre le dossier en 
cause et le nom de la personne qui l’a en sa possession 
ou sous son controle; 

b) les motifs qu’invoque l’accuse pour demontrer que 
le dossier est vraisemblablement pertinent quant a un 
point en litige ou a l’habilete d’un temoin a temoigner. 

(4) Les affirmations ci-apres, individuellement ou 
collectivement, ne suffisent pas en soi a demontrer que le 
dossier est vraisemblablement pertinent quant a un point 
en litige ou a l’habilete d’un temoin a temoigner : 

a) le dossier existe; 

b) le dossier se rapporte a un traitement medical ou 
psychiatrique ou une therapie suivis par le plaignant 
ou le temoin ou a des services de consultation aux- 
quels il a recours ou a eu recours; 

c) le dossier porte sur l’evenement qui fait l’objet du 
litige; 

d) le dossier est susceptible de contenir une declara¬ 
tion anterieure incompatible faite par le plaignant ou 
le temoin; 

e) le dossier pourrait se rapporter a la credibilite du 
plaignant ou du temoin; 
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if) that the record may relate to the reliability of the 
testimony of the complainant or witness merely be¬ 
cause the complainant or witness has received or is 
receiving psychiatric treatment, therapy or coun¬ 
selling; 

(g) that the record may reveal allegations of sexual 
abuse of the complainant by a person other than the 
accused; 

( h ) that the record relates to the sexual activity of the 
complainant with any person, including the accused; 

(i) that the record relates to the presence or absence of 
a recent complaint; 

(j) that the record relates to the complainant’s sexual 
reputation; or 

( k ) that the record was made close in time to a 
complaint or to the activity that forms the subject- 
matter of the charge against the accused. 

(5) The accused shall serve the application on the 
prosecutor, on the person who has possession or control 
of the record, on the complainant or witness, as the case 
may be, and on any other person to whom, to the knowl¬ 
edge of the accused, the record relates, at least seven days 
before the hearing referred to in subsection 278.4(1) or 
any shorter interval that the judge may allow in the inter¬ 
ests of justice. The accused shall also serve a subpoena 
issued under Part XXII in Form 16.1 on the person who 
has possession or control of the record at the same time 
as the application is served. 

(6) The judge may at any time order that the applica¬ 
tion be served on any person to whom the judge considers 
the record may relate. 

278.4 (1) The judge shall hold a hearing in camera 
to determine whether to order the person who has pos¬ 
session or control of the record to produce it to the court 
for review by the judge. 

(2) The person who has possession or control of the 
record, the complainant or witness, as the case may be, 
and any other person to whom the record relates may ap¬ 
pear and make submissions at the hearing, but they are 
not compellable as witnesses at the hearing. 

(3) No order for costs may be made against a per¬ 
son referred to in subsection (2) in respect of their 
participation in the hearing. 


f) le dossier pourrait se rapporter a la veracite du 
temoignage du plaignant ou du temoin etant donne 
que celui-ci suit ou a suivi un traitement psychiatrique 
ou une therapie, ou a recours ou a eu recours a des ser¬ 
vices de consultation; 

g) le dossier est susceptible de contenir des allegations 
quant a des abus sexuels commis contre le plaignant 
par d’autres personnes que T accuse; 

h) le dossier se rapporte a l’activite sexuelle du plai¬ 
gnant avec Taccuse ou un tiers; 

0 le dossier se rapporte a l’existence ou a l’absence 
d’une plainte spontanee; 

j) le dossier se rapporte a la reputation sexuelle du 
plaignant; 

k) le dossier a ete produit peu apres la plainte ou 
1’evenement qui fait l’objet du litige. 

(5) L’accuse signifie la demande au poursuivant, a la 
personne qui a le dossier en sa possession ou sous son 
controle, au plaignant ou au temoin, selon le cas, et a toute 
autre personne a laquelle, a sa connaissance, le dossier se 
rapporte, au moins sept jours avant T audience prevue au 
paragraphe 278.4(1) ou dans le delai inferieur autorise 
par le juge dans l’interet de la justice. Dans le cas de la 
personne qui a le dossier en sa possession ou sous son 
controle, une assignation a comparaitre, redigee selon la 
formule 16.1, doit lui etre signifiee, conformement a la 
partie XXII, en meme temps que la demande. 

(6) Le juge peut ordonner a tout moment que la 
demande soit signifiee a toute personne a laquelle, a son 
avis, le dossier se rapporte. 

278.4 (1) Le juge tient une audience a huis clos pour 
decider si le dossier devrait etre communique au tribunal 
pour que lui-meme puisse 1’examiner. 

(2) La personne qui a le dossier en sa possession ou 
sous son controle, le plaignant ou le temoin, selon le cas, 
et toute autre personne a laquelle le dossier se rapporte 
peuvent comparaitre et presenter leurs arguments a 
T audience mais ne peuvent etre contraints a temoigner. 

(3) Aucune ordonnance de depens ne peut etre rendue 
contre une personne visee au paragraphe (2) en raison de 
sa participation a l’audience. 
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278.5 (1) The judge may order the person who has 
possession or control of the record to produce the record 
or part of the record to the court for review by the judge 
if, after the hearing referred to in subsection 278.4(1), the 
judge is satisfied that 

(a) the application was made in accordance with sub¬ 
sections 278.3(2) to (6); 

( b ) the accused has established that the record is 
likely relevant to an issue at trial or to the competence 
of a witness to testify; and 

(c) the production of the record is necessary in the 
interests of justice. 

(2) In determining whether to order the production of 
the record or part of the record for review pursuant to 
subsection (1), the judge shall consider the salutary and 
deleterious effects of the determination on the accused’s 
right to make a full answer and defence and on the right 
to privacy and equality of the complainant or witness, as 
the case may be, and any other person to whom the record 
relates. In particular, the judge shall take the following 
factors into account: 

(a) the extent to which the record is necessary for the 
accused to make a full answer and defence; 

(b) the probative value of the record; 

(c) the nature and extent of the reasonable expectation 
of privacy with respect to the record; 

(d) whether production of the record is based on a 
discriminatory belief or bias; 

(e) the potential prejudice to the personal dignity and 
right to privacy of any person to whom the record 
relates; 

if) society’s interest in encouraging the reporting of 
sexual offences; 

(g) society’s interest in encouraging the obtaining of 
treatment by complainants of sexual offences; and 

(h) the effect of the determination on the integrity of 
the trial process. 

278.6 (1) Where the judge has ordered the production 
of the record or part of the record for review, the judge 


278.5 (1) Le juge peut ordonner a la personne qui 
a le dossier en sa possession ou sous son controle de 
le communiquer, en tout ou en partie, au tribunal pour 
examen par lui-meme si, apres l’audience, il est con- 
vaincu de ce qui suit: 

a) la demande repond aux exigences formulees aux 
paragraphes 278.3(2) a (6); 

b) 1’accuse a demontre que le dossier est vraisem- 
blablement pertinent quant a un point en litige ou a 
l’habilete d’un temoin a temoigner; 

c) la communication du dossier sert les interets de la 
justice. 

(2) Pour decider s’il doit rendre l’ordonnance prevue 
au paragraphe (1), le juge prend en consideration les 
effets benefiques et prejudiciables qu’entrainera sa deci¬ 
sion, d’une part, sur le droit de T accuse a une defense 
pleine et entiere et, d’autre part, sur le droit a la vie privee 
et a l’egalite du plaignant ou du temoin, selon le cas, et 
de toute autre personne a laquelle le dossier se rapporte 
et, en particular, tient compte des facteurs suivants : 

a) la mesure dans laquelle le dossier est necessaire 
pour permettre a 1’accuse de presenter une defense 
pleine et entiere; 

b) sa valeur probante; 

c) la nature et la portee de l’attente raisonnable au 
respect de son caractere prive; 

d) la question de savoir si sa communication reposerait 
sur une croyance ou un prejuge discriminatoire; 

e) le prejudice possible a la dignite ou a la vie privee 
de toute personne a laquelle il se rapporte; 

f) l’interet qu’a la societe a ce que les infractions 
d’ordre sexuel soient signalees; 

g) l’interet qu’a la societe a ce que les plaignants, 
dans les cas d’infraction d’ordre sexuel, suivent des 
traitements; 

h) l’effet de la decision sur l’integrite du processus 
judiciaire. 

278.6 (1) Dans les cas ou il a rendu l’ordonnance 
visee au paragraphe 278.5(1), le juge examine le dossier 
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shall review it in the absence of the parties in order to 
determine whether the record or part of the record should 
be produced to the accused. 

(2) The judge may hold a hearing in camera if the 
judge considers that it will assist in making the deter¬ 
mination. 

(3) Subsections 278.4(2) and (3) apply in the case of 
a hearing under subsection (2). 

278.7 (1) Where the judge is satisfied that the record 
or part of the record is likely relevant to an issue at trial 
or to the competence of a witness to testify and its pro¬ 
duction is necessary in the interests of justice, the judge 
may order that the record or part of the record that is 
likely relevant be produced to the accused, subject to any 
conditions that may be imposed pursuant to subsec¬ 
tion (3). 

(2) In determining whether to order the production 
of the record or part of the record to the accused, the 
judge shall consider the salutary and deleterious effects 
of the determination on the accused’s right to make a 
full answer and defence and on the right to privacy and 
equality of the complainant or witness, as the case may 
be, and any other person to whom the record relates and, 
in particular, shall take the factors specified in para¬ 
graphs 278.5(2)(a) to (h) into account. 

(3) Where the judge orders the production of the 
record or part of the record to the accused, the judge 
may impose conditions on the production to protect the 
interests of justice and, to the greatest extent possible, 
the privacy and equality interests of the complainant 
or witness, as the case may be, and any other person to 
whom the record relates, including, for example, the fol¬ 
lowing conditions: 

(a) that the record be edited as directed by the judge; 

(b) that a copy of the record, rather than the original, 
be produced; 

(c) that the accused and counsel for the accused not 
disclose the contents of the record to any other person, 
except with the approval of the court; 

(d) that the record be viewed only at the offices of the 
court; 

(e) that no copies of the record be made or that re¬ 
strictions be imposed on the number of copies of the 
record that may be made; and 


ou la partie en cause en l'absence des parties pour deci¬ 
der si le dossier devrait, en tout ou en partie, etre com¬ 
munique a F accuse. 

(2) Le juge peut tenir une audience a huis clos s’il 
l’estime utile pour en arriver a la decision visee au 
paragraphe (1). 

(3) Les paragraphes 278.4(2) et (3) s’appliquent a 
toute audience tenue en vertu du paragraphe (2). 

278.7 (1) S’il est convaincu que le dossier est en tout 
ou en partie vraisemblablement pertinent quant a un point 
en litige ou a l’habilete d’un temoin a temoigner et que sa 
communication sert les interets de la justice, le juge peut 
ordonner que le dossier — ou la partie de celui-ci qui 
est vraisemblablement pertinente — soit, aux conditions 
qu’il fixe eventuellement en vertu du paragraphe (3), 
communique a 1’accuse. 

(2) Pour decider s’il doit rendre l’ordonnance prevue 
au paragraphe (1), le juge prend en consideration les 
effets benefiques et prejudiciables qu’entramera sa 
decision, d’une part, sur le droit de Faccuse a une defense 
pleine et entiere et, d’autre part, sur le droit a la vie pri- 
vee et a l’egalite du plaignant ou du temoin, selon le cas, 
et de toute autre personne a laquelle le dossier se rapporte 
et, en particulier, tient compte des facteurs mentionnes 
aux alineas 278.5(2)a) a h). 

(3) Le juge peut assortir l’ordonnance de communi¬ 
cation des conditions qu’il estime indiquees pour prote- 
ger l’interet de la justice et, dans la mesure du possible, 
les interets en matiere de droit a la vie privee et d’egalite 
du plaignant ou du temoin, selon le cas, et de toute per¬ 
sonne a laquelle le dossier se rapporte, notamment: 


a) etablissement, selon ses instructions, d’une version 
revisee du dossier; 

b ) communication d’une copie, plutot que de l’origi- 
nal, du dossier; 

c) interdiction pour 1’accuse et son avocat de divul- 
guer le contenu du dossier a quiconque, sauf auto- 
risation du tribunal; 

d) interdiction d’examiner le contenu du dossier en 
dehors du greffe du tribunal; 

e) interdiction de la production d’une copie du dossier 
ou restriction quant au nombre de copies qui peuvent 
en etre faites; 
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(/) that information regarding any person named in 
the record, such as their address, telephone number 
and place of employment, be severed from the record. 

(4) Where the judge orders the production of the 
record or part of the record to the accused, the judge shall 
direct that a copy of the record or part of the record be 
provided to the prosecutor, unless the judge determines 
that it is not in the interests of justice to do so. 

(5) The record or part of the record that is produced 
to the accused pursuant to an order under subsection (1) 
shall not be used in any other proceedings. 

(6) Where the judge refuses to order the production 
of the record or part of the record to the accused, the 
record or part of the record shall, unless a court orders 
otherwise, be kept in a sealed package by the court un¬ 
til the later of the expiration of the time for any appeal 
and the completion of any appeal in the proceedings 
against the accused, whereupon the record or part of the 
record shall be returned to the person lawfully entitled to 
possession or control of it. 

278.8 (1) The judge shall provide reasons for ordering 
or refusing to order the production of the record or part of 
the record pursuant to subsection 278.5(1) or 278.7(1). 

(2) The reasons referred to in subsection (1) shall be 
entered in the record of the proceedings or, where the 
proceedings are not recorded, shall be provided in writ¬ 
ing. 

278.9 (1) No person shall publish in any document, or 
broadcast or transmit in any way, any of the following: 

(a) the contents of an application made under section 
278.3; 

(b) any evidence taken, information given or submis¬ 
sions made at a hearing under subsection 278.4(1) or 
278.6(2); or 

(c) the determination of the judge pursuant to sub¬ 
section 278.5(1) or 278.7(1) and the reasons pro¬ 
vided pursuant to section 278.8, unless the judge, after 
taking into account the interests of justice and the right 
to privacy of the person to whom the record relates, 
orders that the determination may be published. 

(2) Every person who contravenes subsection (1) is 
guilty of an offence punishable on summary conviction. 


f) suppression de renseignements sur toute personne 
dont le nom figure dans le dossier, tels l’adresse, le 
numero de telephone et le lieu de travail. 

(4) Dans les cas ou il ordonne la communication d’un 
dossier en tout ou en partie a T accuse, le juge ordonne 
qu’une copie du dossier ou de la partie soit donnee au 
poursuivant, sauf s’il estime que cette mesure serait 
contraire aux interets de la justice. 

(5) Les dossiers — ou parties de dossier — commu¬ 
niques a T accuse dans le cadre du paragraphe (1) ne 
peuvent etre utilises dans une autre procedure. 

(6) Sauf ordre contraire d’un tribunal, tout dossier 
— ou toute partie d’un dossier — dont le juge refuse 
la communication a l’accuse est scelle et reste en la 
possession du tribunal jusqu’a l’epuisement des voies de 
recours dans la procedure contre Taccuse; une fois les 
voies de recours epuisees, le dossier — ou la partie — est 
remis a la personne qui a droit a la possession legitime de 
celui-ci. 

278.8 (1) Le juge est tenu de motiver sa decision de 
rendre ou refuser de rendre l’ordonnance prevue aux 
paragraphes 278.5(1) ou 278.7(1). 

(2) Les motifs de la decision sont a porter dans le 
proces-verbal des debats ou, a defaut, a donner par ecrit. 


278.9 (1) II est interdit de publier ou de diffuser de 
quelque fa§on que ce soit: 

a) le contenu de la demande presentee en application 
de l’article 278.3; 

b) tout ce qui a ete dit ou presente en preuve a l’occa- 
sion de toute audience tenue en vertu du paragra¬ 
phe 278.4(1) ou 278.6(2); 

c) la decision rendue sur la demande dans le cadre 
des paragraphes 278.5(1) ou 278.7(1) et les motifs 
mentionnes a l’article 278.8, sauf si le juge rend une 
ordonnance autorisant la publication ou diffusion 
apres avoir pris en consideration l’interet de la justice 
et le droit a la vie privee de la personne a laquelle le 
dossier se rapporte. 

(2) Quiconque contrevient au paragraphe (1) commet 
une infraction punissable sur declaration de culpabilite 
par procedure sommaire. 
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278.91 For the purposes of sections 675 and 676, a 
determination to make or refuse to make an order pur¬ 
suant to subsection 278.5(1) or 278.7(1) is deemed to be 
a question of law. 

Appeal allowed. 

Solicitor for the appellant: Attorney General of 
Ontario, Toronto. 

Solicitors for the responden t: Najma Jamaldin, 
Toronto; Paul Genua, Toronto. 

Solicitor for the intervener the Attorney General 
of Alberta: Attorney General of Alberta, Edmonton. 

Solicitor for the intervener the Canadian Asso¬ 
ciation of Chiefs of Police: Ottawa Police Service, 
Ottawa. 

Solicitors for the intervener the Criminal Law¬ 
yers’ Association of Ontario: Dawe & Dineen, To¬ 
ronto. 

Solicitors for the intervener the Barbra Schlifer 
Commemorative Clinic: Ursel Phillips Fellows 
Hopkinson, Toronto. 


278.91 Pour l’application des articles 675 et 676, la 
decision rendue en application des paragraphes 278.5(1) 
ou 278.7(1) est reputee constituer une question de droit. 

Pourvoi accueilli. 

Procureur de Vappelante : Procureur general de 
TOntario, Toronto. 

Procureurs de l’intime : Najma Jamaldin, Toronto; 
Paul Genua, Toronto. 

Procureur de l ’intervenant le procureur general 
de TAlberta : Procureur general de l'Alberta, Ed¬ 
monton. 

Procureur de Vintervenante TAssociation cana- 
dienne des chefs de police : Service de police 
d’Ottawa, Ottawa. 

Procureurs de l ’intervenante Criminal Lawyers ’ 
Association of Ontario : Dawe & Dineen, Toronto. 

Procureurs de Tintervenante Barbra Schlifer 
Commemorative Clinic : Ursel Phillips Fellows 
Hopkinson, Toronto. 
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Her Majesty The Queen Appellant 
v. 

John Robin Sharpe Respondent 

and 

The Attorney General of Canada, the 
Attorney General for Ontario, the Attorney 
General of Quebec, the Attorney General of 
Nova Scotia, the Attorney General for New 
Brunswick, the Attorney General of 
Manitoba, the Attorney General for 
Alberta, the Canadian Police Association 
(CPA), the Canadian Association of Chiefs 
of Police (CACP), Canadians Against 
Violence (CAVEAT), the Criminal Lawyers’ 
Association, the Evangelical Fellowship of 
Canada, Focus on the Family (Canada) 
Association, the British Columbia Civil 
Liberties Association, the Canadian Civil 
Liberties Association, Beyond Borders, 
Canadians Addressing Sexual Exploitation 
(CASE), End Child Prostitution, Child 
Pornography and Trafficking in Children 
for Sexual Purposes (ECPAT) and the 
International Bureau for Children’s 
Rights Interveners 

Indexed as: R. v. Sharpe 
Neutral citation: 2001 SCC 2. 

File No.: 27376. 

2000: January 18, 19; 2001: January 26. 

Present: McLachlin C.J. and L’Heureux-Dube, 
Gonthier, Iacobucci, Major, Bastarache, Binnie, Arbour 
and LeBel JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA 

Constitutional law — Charter of Rights — Freedom 
of expression — Child pornography — Whether posses¬ 
sion of expressive material protected by right to freedom 


Sa Majeste la Reine Appel ante 

c. 

John Robin Sharpe Intime 
et 

Le procureur general du Canada, le 
procureur general de l’Ontario, le 
procureur general du Quebec, le procureur 
general de la Nouvelle-Ecosse, le procureur 
general du Nouveau-Brunswick, le 
procureur general du Manitoba, le 
procureur general de 1’Alberta, 
l’Association canadienne des policiers 
(ACP), l’Association canadienne des chefs de 
police (ACCP), les Canadiens contre la 
violence (CAVEAT), la Criminal Lawyers’ 
Association, l’Alliance evangelique du 
Canada, la Focus on the Family (Canada) 
Association, la British Columbia Civil 
Liberties Association, l’Association 
canadienne des libertes civiles, Beyond 
Borders, les Canadiens opposes a 
l’exploitation sexuelle (COES), End Child 
Prostitution, Child Pornography and 
Trafficking in Children for Sexual Purposes 
(ECPAT) et le Bureau international des 
droits des enfants Intervenants 

Repertory : R. c. Sharpe 
Reference neutre : 2001 CSC 2. 

N° du greffe : 27376. 

2000 : 18, 19 janvier; 2001 : 26 janvier. 

Presents : Le juge en chef McLachlin et les juges 
L’Heureux-Dube, Gonthier, Iacobucci, Major, 
Bastarache, Binnie, Arbour et LeBel. 

EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE- 
BRITANNIQUE 

Droit constitutionnel — Charte des droits — Liberte 
d’expression — Pornographic juvenile — La possession 
de materiel expressif est-elle protegee par le droit d la 
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of expression — Canadian Charter of Rights and Free¬ 
doms, s. 2(b). 

Constitutional law — Charter of Rights — Right to 
liberty — Whether Criminal Code prohibition of posses¬ 
sion of child pornography infringing right to liberty — 
Canadian Charter of Rights and Freedoms, s. 7 — 
Criminal Code, R.S.C. 1985, c. C-46, s. 163.1(4). 


Constitutional law — Charter of Rights — Freedom 
of expression — Child pornography — Crown conced¬ 
ing that Criminal Code prohibition of possession of 
child pornography infringing freedom of expression — 
Whether infringement justifiable — Canadian Charter 
of Rights and Freedoms, s. 1 — Criminal Code, R.S.C. 
1985, c. C-46, s. 163.1(4). 

Criminal law — Child pornography — Criminal 
Code prohibiting possession of child pornography — 
Scope of definition of “child pornography" — Defences 
available — Criminal Code, R.S.C. 1985, c. C-46, 
s. 163.1. 

The accused was charged with two counts of posses¬ 
sion of child pornography under s. 163.1(4) of the Crim¬ 
inal Code and two counts of possession of child pornog¬ 
raphy for the purposes of distribution or sale under 
s. 163.1(3). “Child pornography”, as defined in 
s. 163.1(1) of the Code, includes visual representations 
that show a person who is or is depicted as under the age 
of 18 years and is engaged in or is depicted as engaged 
in explicit sexual activity and visual representations the 
dominant characteristic of which is the depiction, for a 
sexual purpose, of a sexual organ or the anal region of a 
person under the age of 18 years. “Child pornography” 
also includes visual representations and written material 
that advocates or counsels sexual activity with a person 
under the age of 18 years that would be an offence under 
the Code. Prior to his trial, the accused brought a pre¬ 
liminary motion challenging the constitutionality of 
s. 163.1(4) of the Code, alleging a violation of his con¬ 
stitutional guarantee of freedom of expression. The 
Crown conceded that s. 163.1(4) infringed s. 2(b) of the 
Canadian Charter of Rights and Freedoms but argued 
that the infringement was justifiable under s. 1 of the 
Charter. Both the trial judge and the majority of the 
British Columbia Court of Appeal ruled that the prohibi¬ 
tion of the simple possession of child pornography as 
defined under s. 163.1 of the Code was not justifiable in 
a free and democratic society. 


liberte d’expression? — Charte canadienne des droits et 
libertes, art. 2b). 

Droit constitutionnel — Charte des droits — Droit a 
la liberte — L ’interdiction de la possession de porno- 
graphie juvenile prevue an Code criminel porte-t-elle 
atteinte au droit a la liberte? — Charte canadienne des 
droits et libertes, art. 7 — Code criminel, L.R.C. 1985, 
ch. C-46, art. 163.1(4). 

Droit constitutionnel — Charte des droits — Liberte 
d’expression — Pornographie juvenile — Ministere 
public reconnaissant que l ’interdiction de la possession 
de pornographie prevue au Code criminel porte atteinte 
a la liberte d ’expression — L’atteinte est-elle justifia¬ 
ble? — Charte canadienne des droits et libertes, art. 1 
— Code criminel, L.R.C. 1985, ch. C-46, art. 163.1(4). 

Droit criminel — Pornographie juvenile — Posses¬ 
sion de pornographie juvenile interdite par le Code cri¬ 
minel — Portee de la definition de «pornographie juve¬ 
nile » — Moyens de defense disponibles — Code 
criminel, L.R.C. 1985, ch. C-46, art. 163.1. 

L’accuse a fait l’objet de deux chefs d’accusation de 
possession de pornographie juvenile, suivant le 
par. 163.1(4) du Code criminel, et de deux chefs de pos¬ 
session en vue de la distribution ou de la vente, suivant 
le par. 163.1(3). Selon la definition du par. 163.1(1) du 
Code, Texpression « pornographie juvenile » s’entend 
de toute representation ou figure une personne agee de 
moins de 18 ans ou presentee comme telle et se livrant 
ou presentee comme se livrant a une activite sexuelle 
explicite, et de toute representation dont la caracteris- 
tique dominante est la representation, dans un but 
sexuel, des organes sexuels ou de la region anale d’une 
personne agee de moins de 18 ans. Cette expression 
s’entend egalement de tout ecrit ou de toute representa¬ 
tion qui preconise ou conseille une activite sexuelle avec 
une personne agee de moins de 18 ans qui constituerait 
une infraction au Code. Avant son proces, l’accuse a 
presente une requete preliminaire contestant la constitu- 
tionnalite du par. 163.1(4) du Code, en faisant valoir 
qu’il y avait eu atteinte a la liberte d’expression que lui 
garantit la Constitution. Le ministere public a reconnu 
que le par. 163.1(4) porte atteinte a l’al. 2b) de la Charte 
canadienne des droits et libertes, mais a pretendu que la 
restriction etait justifiable au sens de Tarticle premier de 
la Charte. Le juge du proces et les juges majoritaires de 
la Cour d’appel de la Colombie-Britannique ont declare 
que l’interdiction de la simple possession de pomogra- 
phie juvenile au sens de Tart. 163.1 du Code n’etait pas 
justifiable dans une societe libre et democratique. 
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Held : The appeal should be allowed and the charges 
remitted for trial. 

Per McLachlin C.J. and Iacobucci, Major, Binnie, 
Arbour and LeBel JJ.: In order to assess the constitu¬ 
tionality of s. 163.1(4), it is important to ascertain the 
nature and scope of any infringement. Until it is known 
what the law catches, it cannot be determined that the 
law catches too much. Consequently, the law must be 
construed, and interpretations that may minimize the 
alleged overbreadth must be explored. In light of Parlia¬ 
ment’s purpose of criminalizing possession of material 
that poses a reasoned risk of harm to children, the word 
“person” in the definition of child pornography should 
be construed as including visual works of the imagina¬ 
tion as well as depictions of actual people. The word 
“person” also includes the person possessing the expres¬ 
sive material. The term “depicted” refers to material that 
a reasonable observer would perceive as representing a 
person under the age of 18 years and engaged in explicit 
sexual activity. The expression “explicit sexual activity” 
refers to acts at the extreme end of the spectrum of sex¬ 
ual activity — acts involving nudity or intimate sexual 
activity represented in a graphic and unambiguous fash¬ 
ion. Thus, representations of casual intimacy, such as 
depictions of kissing or hugging, are not covered by the 
offence. An objective approach must be applied to the 
terms “dominant characteristic” and “for a sexual pur¬ 
pose”. The question is whether a reasonable viewer, 
looking at the depiction objectively and in context, 
would see its “dominant characteristic” as the depiction 
of the child’s sexual organ or anal region in a manner 
that is reasonably perceived as intended to cause sexual 
stimulation to some viewers. Innocent photographs of a 
baby in the bath and other representations of non-sexual 
nudity are not covered by the offence. As for written 
material or visual representations that advocate or coun¬ 
sel sexual activity with a person under the age of 18 
years that would be an offence under the Criminal Code, 
the requirement that the material “advocates” or “coun¬ 
sels” signifies that, when viewed objectively, the mate¬ 
rial must be seen as actively inducing or encouraging 
the described offences with children. 


Parliament has created a number of defences in 
ss. 163.1(6) and (7) of the Code which should be liber¬ 
ally construed as they further the values protected by the 
guarantee of free expression. These defences may be 


Arret : Le pourvoi est accueilli et les accusations sont 
renvoyees au tribunal de premiere instance. 

Le juge en chef McLachlin et les juges Iacobucci, 
Major, Binnie, Arbour et LeBel : Pour evaluer la consti- 
tutionnalite du par. 163.1(4), il importe de determiner la 
nature et la portee de toute atteinte. Tant que Ton ne sait 
pas ce a quoi la disposition s’applique, il est impossible 
de dire si sa portee est trop large. Par consequent, il faut 
interpreter la disposition et examiner les interpretations 
susceptibles de reduire au minimum la portee que Ton 
dit excessive. Vu l’objectif du legislateur de criminaliser 
la possession de materiel suscitant une crainte raisonnee 
qu’un prejudice ne soit cause a des enfants, le mot « per- 
sonne » dans la definition de la pomographie juvenile 
doit etre considere comme incluant les oeuvres visuelles 
issues de l’imagination et les representations de vraies 
personnes. Le mot « personne » s’entend egalement de 
la personne qui a le materiel expressif en sa possession. 
Le mot « presentee » renvoie a du materiel qui serait 
considere par un observateur raisonnable comme repre- 
sentant une personne de moins de 18 ans se livrant a une 
activite sexuelle explicite. L’expression «activite 
sexuelle explicite » vise les actes qui se situent a l’extre- 
mite de l’eventail des activites sexuelles, a savoir les 
actes comportant la nudite ou des activites sexuelles 
intimes, represents de maniere detaillee et non equi¬ 
voque. En consequence, les representations de contacts 
sexuels anodins, comme le baiser ou l’etreinte, ne sont 
pas visees par la disposition creant l’infraction. Une 
approche objective doit etre appliquee a l’egard des 
expressions « caracteristique dominante » et « dans un 
but sexuel ». Il s’agit de determiner si une personne rai¬ 
sonnable qui considererait la representation de maniere 
objective et en contexte conclurait que sa « caracteris¬ 
tique dominante» est la representation des organes 
sexuels ou de la region anale d’un enfant d’une lacon 
qui puisse raisonnablement etre perdue comme visant a 
stimuler sexuellement certaines personnes. Les photos 
innocentes d’un bebe dans une baignoire et les autres 
representations de nudite non sexuelle ne sont pas visees 
par la disposition creant l’infraction. Pour ce qui est des 
ecrits ou des representations qui preconisent ou conseil- 
lent une activite sexuelle avec une personne de moins de 
18 ans, qui constituerait une infraction au Code crimi- 
nel, l’exigence voulant que le materiel « preconise » ou 
« conseille » signifie que, pris objectivement, ce mate¬ 
riel doit etre considere comme encourageant activement 
la perpetration des infractions en cause avec des enfants. 

Le legislateur a cree, aux par. 163.1(6) et (7) du Code, 
un certain nornbre de rnoyens de defense qui doivent 
etre interprets liberalement car ils servent les valeurs 
protegees par la garantie de liberte d’expression. L’ac- 
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raised by the accused by pointing to facts capable of 
supporting the defence, at which point the Crown must 
disprove the defence beyond a reasonable doubt. The 
defence of “artistic merit” provided for in s. 163.1(6) 
must be established objectively and should be inter¬ 
preted as including any expression that may reasonably 
be viewed as art. Section 163.1(6) creates a further 
defence for material that serves an “educational, scien¬ 
tific or medical purpose”. This refers to the purpose the 
material, viewed objectively, may serve, not the purpose 
for which the possessor actually holds it. Finally, Parlia¬ 
ment has made available a “public good” defence. As 
with the medical, educational or scientific purpose 
defences, the defence of public good should be liberally 
construed. 


The possession of child pornography is a form of 
expression protected by s. 2(b) of the Charter. The right 
to possess expressive material is integrally related to the 
development of thought, opinion, belief and expression 
as it allows us to understand the thought of others or 
consolidate our own thought. The possession of expres¬ 
sive material falls within the continuum of intellectual 
and expressive freedom protected by s. 2(b). The 
accused accepts that harm to children justifies criminal¬ 
izing possession of some forms of child pornography. 
The fundamental question therefore is whether 
s. 163.1(4) of the Code goes too far and criminalizes 
possession of an unjustifiable range of material. 


The accused also alleges that s. 163.1(4) violates his 
right to liberty under s. 7 of the Charter, arguing that 
exposure to potential imprisonment as a result of an 
excessively sweeping law is contrary to the principles of 
fundamental justice. It is not necessary to consider this 
argument separately as it wholly replicates the over¬ 
breadth concerns that are the central obstacle to the jus¬ 
tification of the s. 2(b) breach. The s. 1 analysis gener¬ 
ally, and the minimal impairment consideration in 
particular, is the appropriate forum for addressing over 
broad restrictions on free expression. 


In adopting s. 163.1(4), Parliament was pursuing the 
pressing and substantial objective of criminalizing the 
possession of child pornography that poses a reasoned 
risk of harm to children. The means chosen by Parlia- 


cuse peut invoquer Tun ou l’autre de ces rnoyens de 
defense en signalant des faits susceptibles de Tetayer, 
apres quoi le ministere public doit refuter hors de tout 
doute raisonnable le rnoyen de defense invoque. Le 
moyen de defense fonde sur la «valeur artistique » 
prevu au par. 163.1(6) doit etre etabli de maniere objec¬ 
tive et s’entend de toute forme d’expression pouvant rai- 
sonnablement etre consideree comme de Tart. Le para- 
graphe 163.1(6) cree un autre moyen de defense a 
l’egard du materiel qui a un « but educatif, scientifique 
ou medical». II s’agit du but auquel le materiel peut 
objectivement servir et non du but dans lequel la pcr- 
sonne l’a effectivement en sa possession. Enfin, le legis¬ 
lates a etabli un moyen de defense fonde sur le « bien 
public ». Ce moyen de defense, tout comme celui fonde 
sur Texistence d’un but educatif, scientifique ou medi¬ 
cal, doit etre interprets liberalement. 

La possession de pomographie juvenile est une forme 
d’expression protegee par l’al. 2b) de la Charte. Le droit 
de posseder du materiel expressif est integralement lie 
au developpement de la pensee, de la croyance, de l’opi- 
nion et de Texpression, car la possession de materiel 
expressif nous permet de comprendre la pensee d’autrui 
ou de confirmer notre propre pensee. La possession de 
materiel expressif est done comprise dans le continuum 
de liberte intellectuelle et expressive protegee par l’al. 
2b). L’accuse reconnait que le prejudice cause aux 
enfants justifie la criminalisation de la possession de 
certains types de pomographie juvenile. La question 
fondamentale qui se pose est done de savoir si le 
par. 163.1(4) du Code va trop loin et criminalise sans 
justification la possession d’un eventail trop large de 
materiel. 

L’accuse pretend aussi que le par. 163.1(4) porte 
atteinte au droit a la liberte que lui garantit Tart. 7 de la 
Charte, faisant valoir que le fait d’etre passible d’empri- 
sonnement en raison de la portee excessive d’une dispo¬ 
sition legislative est contraire aux principes de justice 
fondamentale. Etant donne que cet argument reprend 
toutes les craintes de portee excessive qui constituent le 
principal obstacle a la justification de la violation de 
l’al. 2b), il n’est pas necessaire de Texaminer separe- 
ment. C’est generalement a l’etape de Tanalyse fondee 
sur l’article premier et, en particulier, dans le cadre de 
T etude de la question de Tatteinte minimale qu’il con- 
vient de traiter des allegations de restrictions excessives 
a la liberte d’expression. 

Lorsqu’il a adopte le par. 163.1(4), le legislateur 
poursuivait un objectif urgent et reel, savoir la criminali¬ 
sation de la possession de pomographie juvenile susci- 
tant une crainte justifiee qu’un prejudice ne soit cause a 
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ment are rationally connected to this objective. Parlia¬ 
ment is not required to adduce scientific proof based on 
concrete evidence that the possession of child pornogra¬ 
phy causes harm to children. Rather, a reasoned appre¬ 
hension of harm will suffice. Applying this test, the evi¬ 
dence establishes several connections between the 
possession of child pornography and harm to children: 

(1) child pornography promotes cognitive distortions; 

(2) it fuels fantasies that incite offenders to offend; (3) it 
is used for grooming and seducing victims; and (4) chil¬ 
dren are abused in the production of child pornography 
involving real children. Criminalizing possession may 
reduce the market for child pornography and the abuse 
of children it often involves. With respect to minimal 
impairment, when properly interpreted, the law catches 
much less material unrelated to harm to children than 
has been suggested. However, the law does capture the 
possession of two categories of material that one would 
not normally think of as “child pornography” and that 
raise little or no risk of harm to children: (1) written 
materials or visual representations created and held by 
the accused alone, exclusively for personal use; and (2) 
visual recordings created by or depicting the accused 
that do not depict unlawful sexual activity and are held 
by the accused exclusively for private use. The bulk of 
the material falling within these two classes engages 
important values underlying the s. 2(b) guarantee while 
posing no reasoned risk of harm to children. In its main 
impact, s. 163.1(4) is proportionate and constitutional. 
Nonetheless, the law’s application to materials in the 
two problematic classes, while peripheral to its objec¬ 
tive, poses significant problems at the final stage of the 
proportionality analysis. In these applications the 
restriction imposed by s. 163.1(4) regulates expression 
where it borders on thought. The cost of prohibiting 
such materials to the right of free expression outweighs 
any tenuous benefit it might confer in preventing harm 
to children. To this extent, the law cannot be considered 
proportionate in its effects, and the infringement of 
s. 2(b) contemplated by the legislation is not demonstra¬ 
bly justifiable under s. 1. 


des enfants. II existe un lien rationnel entre le moyen 
retenu par le legislateur et cet objectif. Le legislateur 
n’est pas tenu de presenter une preuve scientifique, fon- 
dee sur des elements de preuve concrets, etablissant que 
la possession de pomographie juvenile cause prejudice 
aux enfants. Une apprehension raisonnee de prejudice 
suffit. Si Ton applique ce critere, la preuve etablit l’exis- 
tence de plusieurs liens entre la possession de pomogra¬ 
phie juvenile et le prejudice cause aux enfants : (1) la 
pomographie juvenile favorise les distorsions cogni- 
tives; (2) elle alimente des fantasmes qui incitent a com- 
mettre des infractions; (3) elle sert a initier et a seduire 
des victimes; (4) des enfants sont explodes dans le cadre 
de la production de pornographic juvenile impliquant de 
vrais enfants. La criminalisation de la possession peut 
reduire le marche de la pomographie juvenile et l’ex- 
ploitation des enfants qui y est souvent associee. En ce 
qui conceme l’atteinte minimale, selon Tinterpretation 
qu’il convient de lui donner, la disposition vise beau- 
coup moins de materiel n’ayant rien a voir avec le preju¬ 
dice cause aux enfants qu’on ne pretend. Toutefois, elle 
vise effectivement la possession de deux categories de 
materiel qu’on ne considererait pas normalement 
comrne de la « pomographie juvenile » et qui ne presen- 
tent que peu ou pas de risques de prejudice pour les 
enfants : (1) les ecrits ou representations que l’accuse 
seul a crees et conserve exclusivement pour son usage 
personnel; (2) les enregistrements visuels crees par l’ac- 
cuse ou dans lesquels il est represente, qui ne depeignent 
aucune activite sexuelle illegale et que l’accuse con¬ 
serve exclusivement pour son usage personnel. Bien 
qu’il fasse intervenir d’importantes valeurs sous- 
jacentes a la garantie prevue a l’al. 2b), la majeure partie 
du materiel compris dans ces deux categories ne suscite 
aucune crainte raisonnee qu’un prejudice ne soit cause a 
des enfants. Dans son effet principal, le par. 163.1(4) est 
proportionne et constitutionnel. Neanmoins, l’applica- 
tion de la disposition au materiel compris dans les deux 
categories problematiques, meme si elle est secondaire 
par rapport a son objectif, pose des problemes impor- 
tants a l’etape finale de 1’analyse de la proportionnalite. 
En ce qui conceme ces applications, la restriction impo- 
see par le par. 163.1(4) reglemente l’expression la ou 
elle cotoie la pensee. Les inconvenients que l’interdic- 
tion de ce materiel presente pour le droit a la liberte 
d’expression l’emportent sur les avantages tenus qu’elle 
pourrait avoir en matiere de prevention du prejudice 
cause aux enfants. Dans cette mesure, la disposition ne 
peut pas etre consideree comme proportionnee sur le 
plan de ses effets, et l’atteinte a l’al. 2b) qu’elle prevoit 
n’est pas justifiable au sens de l’article premier. 


2001 SCC 2 (CanLII) 



50 


R. V. SHARPE 


[2001] 1 S.C.R. 


The appropriate remedy in this case is to read into the 
law an exclusion of the two problematic applications of 
s. 163.1. The applications of the law that pose constitu¬ 
tional problems are exactly those whose relation to the 
objective of the legislation is most remote. Carving out 
those applications by incorporating the proposed excep¬ 
tions will not undermine the force of the law; rather, it 
will preserve the force of the statute while also recog¬ 
nizing the purposes of the Charter. The defects of the 
section are not so great that their exclusion amounts to 
impermissible redrafting and carving them out will not 
create an exception-riddled provision bearing little 
resemblance to the provision envisioned by Parliament. 
While excluding the offending applications will not sub¬ 
vert Parliament’s object, striking down the statute alto¬ 
gether would most assuredly do so. Accordingly, 
s. 163.1(4) should be upheld on the basis that the defini¬ 
tion of “child pornography” in s. 163.1 should be read 
as though it contained an exception for: (1) any written 
material or visual representation created by the accused 
alone, and held by the accused alone, exclusively for his 
or her own personal use; and (2) any visual recording, 
created by or depicting the accused, provided it does not 
depict unlawful sexual activity and is held by the 
accused exclusively for private use. These two excep¬ 
tions apply as well to the offence of “making” child por¬ 
nography under s. 163.1(2) (but not to printing, publish¬ 
ing or possessing child pornography for the purpose of 
publication). The exceptions will not be available where 
a person harbours any intention other than mere private 
possession. 


Per L’Heureux-Dube, Gonthier and Bastarache JJ.: 
Under our society’s democratic principles, individual 
freedoms such as expression are not absolute, but may 
be limited in consideration of a broader spectrum of 
rights, including equality and security of the person. The 
Crown conceded that the right to free expression was 
infringed in all respects, unfortunately depriving the 
Court of the opportunity to fully explore the content and 
scope of s. 2(b) of the Charter as it applies to this case. 
At the same time, it is recognized that, at this stage, our 
jurisprudence leads to the conclusion that, although 
harmful, the content of child pornography cannot be the 
basis for excluding it from the scope of the s. 2(b) guar¬ 
antee. No separate analysis under s. 7 of the Charter is 
required. The s. 7 liberty interest is encompassed in the 
right of free expression and proportionality falls to be 
considered under s. 1 of the Charter. The only issue is 
whether the infringement of freedom of expression is 


La reparation qui convient en l’espece consiste a 
exclure de la portee de Tart. 163.1, au rnoyen d’une 
interpretation large, les deux applications problema- 
tiques de cette disposition. Les applications de la dispo¬ 
sition qui posent des problemes constitutionnels sont 
exactement celles qui ont le hen le plus tenu avec l’ob- 
jectif du legislateur. L’elimination de ces applications 
par l’inclusion de l’exception proposee n’affaiblira pas 
l’effet de la disposition; au contraire, elle preservera son 
effet tout en tenant compte des objectifs de la Charte. 
Les lacunes de la disposition ne sont pas importantes au 
point de necessiter une reformulation inacceptable pour 
les eliminer, et leur elimination ne donnera pas une dis¬ 
position cousue d’exceptions, ressemblant peu a celle 
qu’envisageait le legislateur. Alors que T elimination des 
applications attentatoires de la disposition ne minera pas 
l’objectif du legislateur, l’invalidation complete de la 
disposition aurait surement cet effet. En consequence, la 
validite du par. 163.1(4) devrait etre confirmee pour le 
motif que la definition de la « pornographie juvenile », a 
l’art. 163.1, doit etre consideree comrne incluant une 
exception visant (1) les ecrits ou representations crees 
par l’accuse seul et conserves par ce dernier exclusive- 
ment pour son usage personnel; (2) tout enregistrement 
visuel cree par Taccuse ou dans lequel ce dernier figure, 
qui ne represente aucune activite sexuelle illegale et qui 
est conserve par Taccuse exclusivement pour son usage 
personnel. Ces deux exceptions s’appliquent egalement 
a l’infraction de « production » de pornographic juve¬ 
nile prevue au par. 163.1(2) (mais pas a l’impression, a 
la publication ou a la possession de pornographie juve¬ 
nile en vue de la publication). Les exceptions ne pour- 
ront pas etre invoquees par la personne qui nourrit des 
intentions autres que la simple possession personnelle. 

Les juges L’Heureux-Dube, Gonthier et Bastarache : 
En vertu des principes democratiques de notre societe, 
les libertes individuelles comrne la liberte d’expression 
ne sont pas absolues, mais peuvent etre limitees eu 
egard a une gamme plus vaste de droits, dont celui a 
l’egalite et a la securite de la personne. Le ministere 
public a reconnu qu’il y avait eu atteinte, a tous egards, 
au droit a la liberte d’expression, privant ainsi malheu- 
reusement la Cour de la possibility d’examiner pleine- 
ment le contenu et la portee de l’al. 2b) de la Charte qui 
s’applique en l’espece. En meme temps, il est reconnu 
que l’etat actuel de notre jurisprudence amene a con- 
clure que, bien qu’il soit nocif, le contenu de la pomo- 
graphie juvenile n’est pas une raison de la soustraire a la 
garantie de l’al. 2b). Aucune analyse distincte fondee 
sur l’art. 7 de la Charte n’est requise. Le droit a la 
liberte garanti par l’art. 7 est compris dans le droit a la 
liberte d’expression et la proportionnalite doit etre exa- 
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justifiable under s. 1. Section 1 recognizes that in a 
democracy competing rights and values exist. The 
underlying values of a free and democratic society guar¬ 
antee the rights in the Charter and, in appropriate cir¬ 
cumstances, justify limitations upon those rights. A 
principled and contextual approach to s. 1 ensures that 
courts are sensitive to the other values which may com¬ 
pete with a particular right and allows them to achieve a 
proper balance among these values. At each stage of the 
s. 1 analysis close attention must be paid to the factual 
and social context in which an impugned provision 
exists. 


An appraisal of the contextual factors in this case 
leads to the conclusion that Parliament’s decision to pro¬ 
hibit child pornography is entitled to an increased level 
of deference. Child pornography, as defined by 
s. 163.1(1) of the Criminal Code, is inherently harmful 
to children and to society. This harm exists indepen¬ 
dently of dissemination or any risk of dissemination and 
flows from the existence of the pornographic representa¬ 
tions, which on their own violate the dignity and equal¬ 
ity rights of children. Although not empirically measura¬ 
ble, nor susceptible to proof in the traditional manner, 
the attitudinal harm inherent in child pornography can 
be inferred from degrading or dehumanizing representa¬ 
tions or treatment. Expression that degrades or dehu¬ 
manizes is harmful in and of itself as all members of 
society suffer when harmful attitudes are reinforced. 
The possibility that pornographic representations may 
be disseminated creates a heightened risk of attitudinal 
harm. The violation of the privacy rights of the persons 
depicted constitutes an additional risk of harm that 
flows from the possibility of dissemination. Child por¬ 
nography is harmful whether it involves real children in 
its production or whether it is a product of the imagina¬ 
tion. Section 163.1 was enacted to protect children, one 
of the most vulnerable groups in society. It is based on 
the clear evidence of direct harm caused by child por¬ 
nography, as well as Parliament’s reasoned apprehen¬ 
sion that child pornography also causes attitudinal harm. 
The lack of scientific precision in the social science evi¬ 
dence relating to attitudinal harm is not a valid reason 
for attenuating the Court’s deference to Parliament’s 
decision. 


minee en vertu de Particle premier de la Charte. La 
seule question qui se pose est done de savoir si l’atteinte 
a la liberte d’expression est justifiable au sens de Par¬ 
ticle premier, lequel recommit que des droits et des 
valeurs opposes existent en democratic. Les valeurs fon- 
damentales d’une societe libre et democratique garantis- 
sent les droits prevus dans la Charte et elles justifient la 
restriction de ces droits lorsque cela est indique. La 
methode contextuelle et fondee sur des principes 
employee pour interpreter Particle premier garantit que 
les tribunaux tiendront compte des autres valeurs qui 
peuvent entrer en conflit avec un droit particulier et leur 
permet d’etablir un juste equilibre entre ces valeurs. II 
convient d’accorder une grande attention au contexte 
factuel et social de la disposition contestee, a chaque 
etape de l’analyse fondee sur Particle premier. 

En l’espece, revaluation des facteurs contextuels 
mene a la conclusion qu’il faut faire rnontre d’une plus 
grande retenue a l’egard de la decision du legislateur 
d’interdire la pomographie juvenile. Au sens du 
par. 163.1(1) du Code criminel, la pornographic juvenile 
est fondamentalement prejudiciable aux enfants et a la 
societe. Ce prejudice existe independamment de toute 
diffusion reelle ou potentielle et il decoule de l’existence 
des representations pomographiques qui portent elles- 
memes atteinte aux droits a la dignite et a l’egalite des 
enfants. Ce prejudice comportemental inherent a la por- 
nographie juvenile n’est ni mesurable empiriquement ni 
susceptible d’etre prouve de la faijon traditionnelle, mais 
son existence peut etre deduite des representations ou 
des traitements avilissants ou deshumanisants. L’expres- 
sion avilissante ou deshumanisante est prejudiciable en 
soi, car tous les membres de la societe souffrent lors- 
qu’il y a renforcement des comportements prejudi- 
ciables. Le risque que des representations pomogra¬ 
phiques soient diffusees accroit le risque de prejudice 
comportemental. L’atteinte aux droits a la vie privee des 
personnes representees constitue un risque supplemen¬ 
tal de prejudice qui decoule de la possibility de diffu¬ 
sion. La pornographie juvenile est prejudiciable peu 
importe qu’elle fasse appel a de vrais enfants ou qu’elle 
soit le fruit de 1’imagination. L’article 163.1 a ete adopte 
dans le but de proteger les enfants, lesquels forment Tun 
des groupes les plus vulnerables de la societe. II s’ap- 
puie sur la preuve manifeste du prejudice direct qui 
resulte de la pornographie juvenile ainsi que sur la 
crainte raisonnee du legislateur que la pomographie 
juvenile ne cause egalement un prejudice comportemen¬ 
tal. Le manque de precision scientifique de la preuve en 
matiere de sciences humaines au sujet du prejudice com¬ 
portemental n’est pas un motif valable d’attenuer la rete¬ 
nue judiciaire a l’egard de la decision du legislateur. 


2001 SCC 2 (CanLII) 



52 


R. V. SHARPE 


[2001] 1 S.C.R. 


The importance of the protection of children is recog¬ 
nized in both Canadian criminal and civil law. The pro¬ 
tection of children from harm is a universally accepted 
goal. International law is rife with instruments that 
emphasize the protection of children and a number of 
international bodies have recognized that possession of 
child pornography must be targeted to effectively 
address the harms caused by this type of material. More¬ 
over, domestic legislation in a number of democratic 
countries criminalizes the simple possession of child 
pornography. 

As a form of expression, child pornography warrants 
less protection since it is low value expression that is far 
removed from the core values underlying the protection 
of freedom of expression. Child pornography has a lim¬ 
ited link to the value of self-fulfilment, but only in its 
most base aspect. Furthermore, in prohibiting the pos¬ 
session of child pornography, Parliament promulgated a 
law which seeks to foster and protect the equality rights 
of children, along with their security of the person and 
their privacy interests. The importance of these Charter 
rights cannot be ignored in the analysis of whether the 
law is demonstrably justified in a free and democratic 
society and warrants a more deferential application of 
the criteria set out in the Oakes test. Finally, Parliament 
has the right to make moral judgments in criminalizing 
certain forms of conduct. The Court should be particu¬ 
larly sensitive to the legitimate role of government in 
legislating with respect to our social values. 


Section 163.1(4) of the Code constitutes a reasonable 
and justified limit upon freedom of expression. In pro¬ 
scribing the possession of child pornography, Parlia¬ 
ment’s overarching objective was to protect children. 
Any provision which protects both children and society 
by attempting to eradicate the sexual exploitation of 
children clearly has a pressing and substantial purpose. 
Section 163.1(4) is also proportionate to the objective. 
First, prohibiting the possession of child pornography is 
rationally connected to the aim of preventing harm to 
children and society. The possession of child pornogra¬ 
phy contributes to the cognitive distortions of 
paedophiles, reinforcing their erroneous belief that sex¬ 
ual activity with children is acceptable. Child pornogra¬ 
phy fuels paedophiles’ fantasies, which constitute the 
motivating force behind their sexually deviant beha¬ 
viour. Section 163.1(4) plays an important role in an 
integrated law enforcement scheme which protects chil¬ 
dren against the harms associated with child pomogra- 


Au Canada, l’importance de la protection des enfants 
est reconnue tant en droit criminel qu’en droit civil. La 
protection des enfants contre le prejudice est un objectif 
acccpte universellement. Une multitude d’instruments 
du droit international mettent l’accent sur la protection 
des enfants et de nombreux organismes internationaux 
ont reconnu qu’il fallait s’attaquer a la possession de 
pomographie juvenile pour prevenir efficacement les 
prejudices causes par ce type de materiel. De plus, la 
legislation interne de nombreux pays democratiques cri¬ 
minalise la simple possession de pomographie juvenile. 

Une protection attenuee a l’egard de la pomographie 
juvenile comme forme d’expression est justifiee, car il 
s’agit d’une expression de faible valeur qui s’ecarte 
grandement des valeurs fondamentales qui sous-tendent 
la protection de la liberte d’expression. La pomographie 
juvenile a un lien tenu avec la valeur de l’epanouisse- 
ment personnel, mais seulement dans son aspect le 
moins digne. De plus, en interdisant la possession de 
pomographie juvenile, le Parlement a promulgue un 
texte legislatif visant a promouvoir et a proteger les 
droits des enfants a l’egalite, de meme que la securite de 
leur personne et leurs droits a la vie privee. L’impor¬ 
tance de ces droits garantis par la Charte ne saurait etre 
passee sous silence dans l’analyse servant a determiner 
si la mesure legislative est justifiable dans le cadre 
d’une societe libre et democratique et si les criteres de 
l’arret Oakes devraient etre appliques avec plus de rete- 
nue. Enfin, le legislateur a le droit de porter des juge- 
ments de valeur en criminalisant certaines formes de 
comportement. La Cour devrait preter une attention 
toute particuliere au role legitime que le gouvemement 
joue en legiferant a l’egard de nos valeurs sociales. 

Le paragraphe 163.1(4) du Code constitue une restric¬ 
tion raisonnable et justifiee de la liberte d’expression. 
L’objectif premier du legislateur en interdisant la pos¬ 
session de pomographie juvenile est de proteger les 
enfants. Toute disposition qui protege les enfants et la 
societe en tentant d’eliminer 1’exploitation sexuelle des 
enfants a manifestement un objet urgent et reel. Le para¬ 
graphe 163.1(4) est egalement proportionne a l’objectif. 
Premierement, il existe un lien rationnel entre 1’interdic¬ 
tion de la possession de pomographie juvenile et la pre¬ 
vention du prejudice cause aux enfants et a la societe. 
La possession de pomographie juvenile contribue aux 
distorsions cognitives des pedophiles en ren fore ant leur 
croyance erronee que l’activite sexuelle avec des enfants 
est acceptable. La pornographic juvenile alimente les 
fantasmes des pedophiles, et ces fantasmes sont a l’ori- 
gine de leur comportement sexuel deviant. Le para¬ 
graphe 163.1(4) joue un role important dans un regime 
integre d’application de la loi qui protege les enfants 
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phy. Paedophiles use child pornography for seducing 
children and for grooming them to commit sexual acts. 
Lastly, children are abused in the production of child 
pornography. The prohibition of the possession of child 
pornography is intended to reduce the market for this 
material. If consumption of child pornography is 
reduced, presumably production and the abuse of chil¬ 
dren will also be reduced. 


Second, the prohibition of the possession of child por¬ 
nography minimally impairs the right to free expression. 
Although s. 163.1(4) is directed only to the private pos¬ 
session of child pornography, children are particularly 
vulnerable in the private sphere, since a large portion of 
child pornography is produced privately and used pri¬ 
vately by those who possess it. The harmful effect on 
the attitudes of those who possess child pornography 
similarly occurs in private. Consequently, prohibiting 
the simple possession of child pornography has an addi¬ 
tional reductive effect on the harm it causes. The prohi¬ 
bition of the possession of child pornography also cap¬ 
tures visual and written works of the imagination which 
do not involve the participation of any actual children or 
youth in their production; in enacting s. 163.1(4), Parlia¬ 
ment sought to prevent not only the harm that flows 
from the use of children in pornography, but also the 
harm that flows from the very existence of images and 
words which degrade and dehumanize children and to 
send the message that children are not appropriate sex¬ 
ual partners. The focus of the inquiry must be on the 
harm of the message of the representations and not on 
their manner of creation, or on the intent or identity of 
their creator. Given the low value of the speech at issue 
in this case and the fact that it undermines the Charter 
rights of children, Parliament was justified in conclud¬ 
ing that visual works of the imagination would harm 
children. 


The inclusion of written material in the offence of 
possession of child pornography does not amount to 
thought control. The legislation seeks to prohibit mate¬ 
rial that Parliament believed was harmful. The inclusion 
of written material which advocates and counsels the 
commission of offences against children is consistent 
with this aim, since, by its very nature, it is harmful, 
regardless of its authorship. Evidence suggests that the 
cognitive distortions of paedophiles are reinforced by 
such material and that written pornography fuels the 
sexual fantasies of paedophiles and could incite them to 
offend. Although the prohibition in s. 163.1(4) extends 


contre les prejudices associes a la pomographie juve¬ 
nile. Les pedophiles utilisent la pomographie juvenile 
pour seduire des enfants et les initier aux rapports 
sexuels. Enfm, les enfants sont explodes dans la produc¬ 
tion de pornographic juvenile. L’interdiction de la pos¬ 
session dc pomographie juvenile vise a reduire le mar- 
che de ce genre de materiel. Si la consommation de 
pomographie juvenile est reduite, il en sera probable- 
ment de meme de la production et de l’exploitation des 
enfants. 

Deuxiemement, l’interdiction de la possession de por- 
nographie juvenile porte le moins possible atteinte au 
droit a la liberte d’expression. Bien que le par. 163.1(4) 
ne vise que la possession personnelle, les enfants sont 
particulierement vulnerables dans un contexte de vie 
privee, une grande partie de la pomographie juvenile 
etant produite en prive et utilisee a des fins personnelles 
par les gens qui Font en leur possession. L’effet perni- 
cieux sur T attitude des gens qui ont de la pomographie 
juvenile en leur possession se manifeste lui aussi en 
prive. L’interdiction de la simple possession de pomo¬ 
graphie juvenile contribuera done a reduire davantage le 
prejudice qui en resulte. L’interdiction vise egalement 
les oeuvres de fiction visuelles et ecrites dont la produc¬ 
tion n’implique pas la participation de vrais enfants ou 
jeunes. Par l’adoption du par. 163.1(4), le legislateur a 
voulu prevenir non seulement le prejudice resultant de 
l’utilisation d’enfants pour produire de la pomographie, 
mais egalement celui qui decoule de T existence meme 
d’ images et de mots qui avilissent et deshumanisent les 
enfants, ainsi que transmettre le message que les enfants 
ne sont pas des partenaires sexuels appropries. L’accent 
doit etre mis sur le prejudice cause par le message que 
transmettent les representations, et non sur le mode de 
creation de celles-ci, ni sur l’intention ou l’identite de 
leur auteur. Compte tenu de la faible valeur du discours 
en cause en l’espece et du fait qu’il mine les droits 
garantis aux enfants par la Charte, le legislateur etait 
fonde a conclure que les oeuvres de fiction visuelles cau- 
seraient un prejudice aux enfants. 

L’inclusion du materiel ecrit dans l’infraction de pos¬ 
session de pomographie juvenile n’equivaut pas a la 
censure des pensees. La mesure legislative vise a inter- 
dire le materiel que le legislateur estime prejudiciable. 
L’inclusion de T ecrit qui preconise ou conseille la per¬ 
petration d’infractions contre des enfants est compatible 
avec cet objectif car, de par sa nature meme, un tel ecrit 
est prejudiciable, peu importe qui en est l’auteur. Selon 
certains elements de preuve, ce materiel renforce les dis- 
torsions cognitives des pedophiles et la pomographie 
ecrite alimente les fantasmes sexuels des pedophiles et 
pourrait les inciter a commettre des crimes. Bien que 
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to teenagers between the ages of 14 and 17 who keep 
pornographic videotapes or pictures of themselves, this 
effect of the provision is a reasonable limit on teenagers’ 
freedom of expression. A review of adolescent child 
pornography cases reveals that there is a great risk that 
they will be exploited in its creation. Hence, while ado¬ 
lescents between the ages of 14 and 17 may legally 
engage in sexual activity, Parliament had a strong basis 
for concluding that the age limit in the definition of 
child pornography should be set at 18. It is not neces¬ 
sary that the provision contain a defence to protect teen¬ 
agers who are in possession of erotic videos or pictures 
of themselves. Such a defence would undermine Parlia¬ 
ment’s objective of protecting all children, since some 
adolescents under the age of 18 groom other children 
into engaging in sexual conduct. There is also no guar¬ 
antee, even when a teenager is in possession of a porno¬ 
graphic picture or videotape depicting himself or her¬ 
self, that it was created in a consensual environment. 
The creation of permanent records of teenagers’ sexual 
activities has consequences which children of that age 
may not have sufficient maturity to understand. The 
Court should defer to Parliament’s decision to restrict 
teenagers’ freedom in this area. The provision does not 
amount to a total ban on the possession of child pornog¬ 
raphy. The provision reflects an attempt by Parliament 
to weigh the competing rights and values at stake and 
achieve a proper balance. The definitional limits act as 
safeguards to ensure that only material that is antitheti¬ 
cal to Parliament’s objectives in proscribing child por¬ 
nography will be targeted, and the legislation incorpo¬ 
rates defences of artistic merit, educational, scientific or 
medical purpose, and a defence of the public good. 


Third, when the effects of the provision are examined 
in their overall context, the benefits of the legislation far 
outweigh any deleterious effects on the right to freedom 
of expression and the interests of privacy. Section 
163.1(4) helps to prevent the harm to children which 
results from the production of child pornography; deters 
the use of child pornography in the grooming of chil¬ 
dren; curbs the collection of child pornography by 
paedophiles; and helps to ensure that an effective law 
enforcement scheme can be implemented. In sum, the 
legislation benefits society as a whole as it sends a clear 
message that deters the development of antisocial atti- 


l’interdiction prevue au par. 163.1(4) vise les adoles¬ 
cents de 14 a 17 ans qui conservent des films video ou 
des photos pomographiques les representant, cet effet 
est une lirnite raisonnable imposee a la liberte d’expres- 
sion des adolescents. L’examen de la jurisprudence en 
matiere de pornographic juvenile impliquant des adoles¬ 
cents permet de constater l’existence d’un risque eleve 
qu’ils soient explodes pour produire cette forme de por¬ 
nographic. Par consequent, meme si les adolescents de 
14 a 17 ans peuvent legalement avoir des rapports 
sexuels, le legislateur etait solidement fonde a conclure 
que la lirnite d’age dans la definition de la pomographie 
juvenile devait etre fixee a 18 ans. II n’est pas necessaire 
que la disposition prevoie un rnoyen de defense pour 
proteger les adolescents qui ont en leur possession des 
photos ou des films video erotiques d’eux-memes. Un 
tel moyen de defense minerait l’objectif du legislateur 
de proteger tous les enfants, etant donne que certains 
adolescents de moins de 18 ans initient d’autres enfants 
aux rapports sexuels. Meme dans le cas ou un adoles¬ 
cent a en sa possession une photo ou une bande video 
pomographique de lui-meme, rien ne garantit que ce 
materiel a ete cree dans un environnement consensuel. 
La creation d’un enregistrement permanent des activites 
sexuelles d’un adolescent a des consequences que les 
enfants de cet age ne sont peut-etre pas en mesure de 
comprendre en raison de leur manque de maturite. La 
Cour devrait s’en remettre a la decision du legislateur de 
restreindre la liberte des adolescents dans ce domaine. 
La disposition n’interdit pas completement la possession 
de pomographie juvenile. Elle reflete une tentative de la 
part du legislateur de soupeser les droits et valeurs 
opposes qui sont en jeu et d’etablir un juste equilibre. 
Les limites apportees par la definition garantissent que 
seul sera vise le materiel qui va a l’encontre des objec- 
tifs poursuivis par le legislateur en interdisant la pomo¬ 
graphie juvenile, et la mesure legislative prevoit des 
moyens de defense fondes sur la valeur artistique, sur 
l’existence d’un but educatif, scientifique ou medical et 
sur le bien public. 

Troisiemement, l’examen des effets de la mesure 
legislative dans leur contexte global revele que les avan- 
tages de cette mesure l’emportent largement sur toute 
atteinte a la liberte d’expression et au droit a la vie pri- 
vee. Le paragraphe 163.1(4) contribue a prevenir le pre¬ 
judice cause aux enfants par la production de pornogra- 
phie juvenile, decourage l’emploi de pomographie 
juvenile pour initier des enfants, freine [’accumulation 
de pomographie juvenile par les pedophiles et contribue 
a la mise en oeuvre d’un regime efficace d’application de 
la loi. En somme, la mesure legislative est benefique 
pour l’ensemble de la societe en ce qu’elle transmet un 
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tudes. The law does not trench significantly on speech 
possessing social value since there is a very tenuous 
connection between the possession of child pornography 
and the right to free expression. At most, the law has a 
detrimental cost to those who find base fulfilment in the 
possession of child pornography. The privacy of those 
who possess child pornography is protected by the right 
against unreasonable search and seizure as guaranteed 
by s. 8 of the Charter. The law intrudes into the private 
sphere because doing so is necessary to achieve its salu¬ 
tary objectives. The privacy interest restricted by the 
law is closely related to the specific harmful effects of 
child pornography. Moreover, the provision’s beneficial 
effects in protecting the privacy interests of children are 
proportional to the detrimental effects on the privacy of 
those who possess child pornography. 
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message clair qui decourage les comportements antiso- 
ciaux. Elle n’entrave pas sensiblement le discours ayant 
une valeur sociale, car il existe un lien tres tenu entre la 
possession de pornographic juvenile et le droit a la 
liberte d’expression. Tout au plus, elle est couteuse pour 
ceux qui s’epanouissent bassement dans la possession 
de pomographie juvenile. Le droit a la protection contre 
les fouilles, perquisitions et saisies abusives garanti par 
Tart. 8 de la Charte protege egalement la vie privee de 
ceux qui ont de la pomographie juvenile en leur posses¬ 
sion. La mesure legislative empiete sur la vie privee 
parce que la realisation de ses objectifs benefiques 
l’exige. Le droit a la vie privee qui est restreint par la loi 
est etroitement lie aux effets prejudiciables particuliers 
de la pomographie juvenile. En outre, les effets bene¬ 
fiques de la mesure legislative sur le droit a la vie privee 
des enfants est proportionnel aux effets prejudiciables 
sur le droit a la vie privee des gens qui ont en leur pos¬ 
session de la pornographic juvenile. 

Jurisprudence 

Citee par le juge en chef McLachlin 

Arrets mentionnes : R. c. Butler, [1992] 1 R.C.S. 
452; Renvoi relatif a Part. 193 et a I’al. 195.1(l)c) du 
Code criminel (Man.), [1990] 1 R.C.S. 1123; R. c. 
Keegstra, [1990] 3 R.C.S. 697; Canada (Commission 
des droits de la personne) c. Taylor, [1990] 3 R.C.S. 
892; R. c. Zundel, [1992] 2 R.C.S. 731; Irwin Toy Ltd. c. 
Quebec (Procureur general), [1989] 1 R.C.S. 927; Ford 
c. Quebec (Procureur general), [1988] 2 R.C.S. 712; 
Palko c. Connecticut, 302 U.S. 319 (1937); Hunter c. 
Southam Inc., [1984] 2 R.C.S. 145; R. c. Mills, [1999] 3 
R.C.S. 668; R. c. Dyment, [1988] 2 R.C.S. 417; R. c. 
Edwards, [1996] 1 R.C.S. 128; Rizzo & Rizzo Shoes Ltd. 
(Re), [1998] 1 R.C.S. 27; R. c. Hydro-Quebec, [1997] 3 
R.C.S. 213; Banque Royale du Canada c. Sparrow> Elec¬ 
tric Corp., [1997] 1 R.C.S. 411; Verdun c. Banque 
Toronto-Dominion, [1996] 3 R.C.S. 550; Friesen c. 
Canada, [1995] 3 R.C.S. 103; Slaight Communications 
Inc. c. Davidson, [1989] 1 R.C.S. 1038; R. c. Swain, 
[1991] 1 R.C.S. 933; R. c. Nova Scotia Pharmaceutical 
Society, [1992] 2 R.C.S. 606; R. c. Lucas, [1998] 1 
R.C.S. 439; R. c. Hurtubise, [1997] B.C.J. No. 40 (QL); 
R. c. Dionne (1987), 38 C.C.C. (3d) 171; Ontario 
(Attorney Genera!) c. Longer (1995), 123 D.L.R. (4th) 
289; R. c. American News Co. (1957), 118 C.C.C. 152; 
R. c. Delorme (1973), 15 C.C.C. (2d) 350; R. c. Oakes, 
[1986] 1 R.C.S. 103; Dagenais c. Societe Radio- 
Canada, [1994] 3 R.C.S. 835; Thomson Newspapers Co. 
c. Canada (Procureur general), [1998] 1 R.C.S. 877; R. 
c. Martineau, [1990] 2 R.C.S. 633; R. c. Whyte, [1988] 2 


2001 SCC 2 (CanLII) 



56 


R. V. SHARPE 


[2001] 1 S.C.R. 


3; R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 
713; R. v. Chaulk, [1990] 3 S.C.R. 1303; M. v. H, 
[1999] 2 S.C.R. 3; Committee for the Commonwealth of 
Canada v. Canada, [1991] 1 S.C.R. 139; RJR-MacDon- 
ald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 
199; Ross v. New Brunswick School District No. 15, 
[1996] 1 S.C.R. 825; Little Sisters Book and Art Empo¬ 
rium v. Canada (Minister of Justice), [2000] 2 S.C.R. 
1120, 2000 SCC 69; Schachter v. Canada, [1992] 2 
S.C.R. 679; Osborne v. Canada (Treasury Board), 
[1991] 2 S.C.R. 69; R. v. Heywood, [1994] 3 S.C.R. 
761; Vriend v. Alberta, [1998] 1 S.C.R. 493. 


By L’Heureux-Dube, Gonthier and Bastarache JJ. 


Referred to: R. v. L. (D.O.), [1993] 4 S.C.R. 419; R. 
v. Seaboyer, [1991] 2 S.C.R. 577; Edmonton Journal v. 
Alberta (Attorney General), [1989] 2 S.C.R. 1326; R. v. 
Oakes, [1986] 1 S.C.R. 103; Reference re Secession of 
Quebec, [1998] 2 S.C.R. 217; Canada (Human Rights 
Commission) v. Taylor, [1990] 3 S.C.R. 892; R. v. 
Edwards Books and Art Ltd., [1986] 2 S.C.R. 713; Irwin 
Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 
927; Slaight Communications Inc. v. Davidson, [1989] 1 
S.C.R. 1038; Ross v. New Brunswick School District 
No. 15, [1996] 1 S.C.R. 825; R. v. Mills, [1999] 3 S.C.R. 
668; Dagenais v. Canadian Broadcasting Corp., [1994] 
3 S.C.R. 835; RWDSU v. Dolphin Delivery Ltd., [1986] 
2 S.C.R. 573; Ford v. Quebec (Attorney General), 
[1988] 2 S.C.R. 712; R. v. Butler, [1992] l's.C.R. 452; 

R. v. Keegstra, [1990] 3 S.C.R. 697; B.C.G.E.U. v. Brit¬ 
ish Columbia (Attorney General), [1988] 2 S.C.R. 214; 
Reference re ss. 193 and 195.1(l)(c) of the Criminal 
Code (Man.), [1990] 1 S.C.R. 1123; Rocket v. Royal 
College of Dental Surgeons of Ontario, [1990] 2 S.C.R. 
232; Committee for the Commonwealth of Canada v. 
Canada, [1991] 1 S.C.R. 139; RJR-MacDonald Inc. v. 
Canada (Attorney General), [1995] 3 S.C.R. 199; R. v. 
Lucas, [1998] 1 S.C.R. 439; Thomson Newspapers Co. 
v. Canada (Attorney General), [1998] 1 S.C.R. 877; 
U.F.C.W., Local 1518 v. KMart Canada Ltd., [1999] 2 

S. C.R. 1083; R. v. Zundel, [1992] 2 S.C.R. 731; Cana¬ 
dian Broadcasting Corp. v. New Brunswick (Attorney 
General), [1996] 3 S.C.R. 480; Harvey v. New Bruns¬ 
wick (Attorney General), [1996] 2 S.C.R. 876; Delisle v. 
Canada (Deputy Attorney General), [1999] 2 S.C.R. 
989; R. v. Mara, [1997] 2 S.C.R. 630; R. v. Hess, [1990] 
2 S.C.R. 906; M. (K.) v. M. (H.), [1992] 3 S.C.R. 6; 
Youngv. Young, [1993] 4 S.C.R. 3; B. (R.) v. Children’s 
Aid Society of Metropolitan Toronto, [1995] 1 S.C.R. 
315; Reference Re Public Service Employee Relations 


R.C.S. 3; R. c. Edwards Books and Art Ltd., [1986] 2 
R.C.S. 713; R. c. Chaulk, [1990] 3 R.C.S. 1303; M. c. 
H., [1999] 2 R.C.S. 3; Comite pour la Republique du 
Canada c. Canada, [1991] 1 R.C.S. 139; RJR-MacDo- 
nald Inc. c. Canada (Procureur general), [1995] 3 
R.C.S. 199; Ross c. Conseil scolaire du district n° 15 du 
Nouveau-Brunswick, [1996] 1 R.C.S. 825; Little Sisters 
Book and Art Emporium c. Canada (Ministre de la Jus¬ 
tice), [2000] 2 R.C.S. 1120, 2000 CSC 69; Schachter c. 
Canada, [1992] 2 R.C.S. 679; Osborne c. Canada (Con¬ 
seil du Tresor), [1991] 2 R.C.S. 69; R. c. Heywood, 
[1994] 3 R.C.S. 761; Vriend c. Alberta, [1998] l'R.C.S. 
493. 

Citee par les juges L’Heureux-Dube, Gonthier et 
Bastarache 

Arrets mentionnes : R. c. L. (D.O.), [1993] 4 R.C.S. 
419; R. c. Seaboyer, [1991] 2 R.C.S. 577; Edmonton 
Journal c. Alberta (Procureur general), [1989] 2 R.C.S. 
1326; R. c. Oakes, [1986] 1 R.C.S. 103; Renvoi relatif a 
la secession du Quebec, [1998] 2 R.C.S. 217; Canada 
(Commission des droits de la personne) c. Taylor, 
[1990] 3 R.C.S. 892; R. c. Edwards Books and Art Ltd., 
[1986] 2 R.C.S. 713; Irwin Toy Ltd. c. Quebec (Procu¬ 
reur general), [1989] 1 R.C.S. 927; Slaight Communica¬ 
tions Inc. c. Davidson, [1989] 1 R.C.S. 1038; Ross c. 
Consei! scolaire du district n° 15 du Nouveau-Bruns¬ 
wick, [1996] 1 R.C.S. 825; R. c. Mills, [1999] 3 R.C.S. 
668; Dagenais c. Societe Radio-Canada, [1994] 3 
R.C.S. 835; SDGMR c. Dolphin Delivery Ltd., [1986] 2 
R.C.S. 573; Ford c. Quebec (Procureur general), [1988] 
2 R.C.S. 712; R. c. Butler, [1992] 1 R.C.S. 452; R. c. 
Keegstra, [1990] 3 R.C.S. 697; B.C.G.E.U. c. Colombie- 
Britannique (Procureur general), [1988] 2 R.C.S. 214; 
Renvoi relatif a Part. 193 et d Pal. 195.1(l)c) du Code 
criminel (Man.), [1990] 1 R.C.S. 1123; Rocket c. Col¬ 
lege royal des chirurgiens dentistes d'Ontario, [1990] 2 
R.C.S. 232; Comite pour la Republique du Canada c. 
Canada, [1991] 1 R.C.S. 139; RJR-MacDonald Inc. c. 
Canada (Procureur general), [1995] 3 R.C.S. 199; R. c. 
Lucas, [1998] 1 R.C.S. 439; Thomson Newspapers Co. 
c. Canada (Procureur general), [1998] 1 R.C.S. 877; 
T.U.A.C., section locale 1518 c. KMart Canada Ltd., 
[1999] 2 R.C.S. 1083; R. c. Zundel, [1992] 2 R.C.S. 
731; Societe Radio-Canada c. Nouveau-Brunswick (Pro¬ 
cureur general), [1996] 3 R.C.S. 480; Harvey c. Nou¬ 
veau-Brunswick (Procureur general), [1996] 2 R.C.S. 
876; Delisle c. Canada (Sous-procureur general), 
[1999] 2 R.C.S. 989; R. c. Mara, [1997] 2 R.C.S. 630; 
R. c. Hess, [1990] 2 R.C.S. 906; M. (K) c. M. (H), 
[1992] 3 R.C.S. 6; Youngc. Young, [1993] 4 R.C.S. 3; B. 
(R.) c. Children’s Aid Society of Metropolitan Toronto, 


2001 SCC 2 (CanLII) 



[2001] 1 R.C.S. 


R. C. SHARPE 


57 


Act (Alta.), [1987] 1 S.C.R. 313; Baker v. Canada (Min¬ 
ister of Citizenship and Immigration), [1999] 2 S.C.R. 
817; United States v. Hilton, 167 F.3d 61 (1999); Paris 
Adult Theatre I v. Slaton, 413 U.S. 49 (1973); R. v. 
K.L.V., [1999] A.J. No. 350 (QL); R. v. Jewell (1995), 
100 C.C.C. (3d) 270; Osborne v. Ohio, 495 U.S. 103 
(1990); R. v. E. (B.) (1999), 139 C.C.C. (3d) 100; United 
States v. Knox, 32 F.3d 733 (1994); R. v. Pointon, Man. 
Prov. Ct., October 23, 1997; R. v. Geisel, Man. Prov. 
Ct., February 2, 2000; R. v. Davis, [1999] 3 S.C.R. 759; 
M. v. H„ [1999] 2 S.C.R. 3. 


Statutes and Regulations Cited 

Canadian Charter of Rights and Freedoms, ss. 1, 2(b), 
7, 8, 15. 

Child and Family Sendees Act, R.S.O. 1990, c. C.ll, 
ss. 40(2), (3), (5), (7) to (10), 41 to 44. 

Child and Family Sendees Act, S.M. 1985-86, c. 8, 
ss. 21 to 26, 38(7), 53. 

Child and Family Services Act, S.N.W.T. 1997, c. 13, 
ss. 10, 11(1), 33. 

Child and Family Services Act, S.S. 1989-90, c. C-7.2, 
ss. 2(l)(p), 7, 8, 13, 17, 18(1). 

Child, Family and Community Sendee Act, R.S.B.C. 
1996, c. 46, ss. 16 to 19, 25 to 33. 

Child Trafficking and Pornography Act, 1998 (No. 22) 
(Ir.), ss. 2, 6. 

Child Welfare Act, R.S.N. 1990, c. C-12, ss. 13, 14, 15. 

Child Welfare Act, S.A. 1984, c. C-8.1, ss. 17, 18. 

Children and Family Services Act, S.N.S. 1990, c. 5, 
ss. 26(2), (3), 27,^28, 29, 33(1), (3), 34. 

Children's Act, R.S.Y. 1986, c. 22, s. 119. 

Classification (Publications, Films and Computer 
Games) Act 1995 (Austl.) (No. 7 of 1995). 

Constitution Act, 1982, s. 52(1). 

Convention on the Rights of the Child, Can. T.S. 1992, 
No. 3, arts. 1, 2, 9, 16, 19, 32, 33, 34, 35, 37. 

Criminal Code (Belgium), art. 383 bis. 

Criminal Code, R.S.C. 1985, c. C-46, ss. 22, 150.1, 151, 
152, 153, 159, 160(3), 163 [am. 1993, c. 46, s. 1], 
163.1 [ad. idem, s. 2], 170, 171, 172, 212(4), 215, 
271, 272, 273. 

Criminal Justice Act 1988 (U.K.), 1988, c. 33, s. 160. 

Criminal Justice and Public Order Act 1994 (U.K.), 
1994, c. 33, ss. 84 to 86. 

Declaration of the Rights of the Child, G.A. Res. 1386 
(XIV) (1959), preamble. 

Draft Joint Action to combat child pornography on the 
Internet, [1999] O.J.C. 219/68, art. 1. 

Family and Child Services Act, R.S.P.E.I. 1988, c. F-2, 
ss. l(l)(c), 15(1), (1.1), 16(1), 17(l)(b), 19(b). 


[1995] 1 R.C.S. 315; Renvoi relatif a la Public Service 
Employee Relations Act (Alb.), [1987] 1 R.C.S. 313; 
Baker c. Canada (Ministre de la Citoyennete et de l ’Im¬ 
migration), [1999] 2 R.C.S. 817; United States c. Hilton, 
167 F.3d 61 (1999); Paris Adult Theatre I c. Slaton, 413 
U.S. 49 (1973); R. c. K.L.V., [1999] A.J. No. 350 (QL); 
R. c. Jewell (1995), 100 C.C.C. (3d) 270; Osborne c. 
Ohio, 495 U.S. 103 (1990); R. c. E. (B.) (1999), 139 
C.C.C. (3d) 100; United States c. Knox, 32 F.3d 733 
(1994); R. c. Pointon, C. prov. Man., 23 octobre 1997; 
R. c. Geisel, C. prov. Man., 2 fevrier 2000; R. c. Davis, 
[1999] 3 R.C.S. 759; M. c. H., [1999] 2 R.C.S. 3. 

Lois et reglements cites 

Charte canadienne des droits et libertes, art. 1, 2b), 7, 8, 
15. 

Child and Family Services Act, S.S. 1989-90, ch. C-7.2, 
art. 2(1 )p), 7/8, 13, 17, 18(1). 

Child, Family and Community Service Act, R.S.B.C. 

1996, ch. 46, art. 16 a 19, 25 a 33. 

Child Trafficking and Pornography Act, 1998 (No. 22) 
(Ir.), art. 2, 6. 

Child Welfare Act, R.S.N. 1990, ch. C-12, art. 13, 14, 
15. 

Child Welfare Act, S.A. 1984, ch. C-8.1, art. 17, 18. 
Children and Family Sendees Act, S.N.S. 1990, ch. 5, 
art. 26(2), (3), 21, 28, 29, 33(1), (3), 34. 
Classification (Publications, Films and Computer 
Games) Act 1995 (Austl.) (No. 7 of 1995). 

Code criminel, L.R.C. 1985, ch. C-46, art. 22, 150.1, 
151, 152, 153, 159, 160(3), 163 [mod. 1993, ch. 46, 
art. 1], 163.1 [aj. idem, art. 2], 170, 171, 172, 212(4), 
215, 271, 272, 273. 

Code penal (Belgique), art. 383 bis. 

Convention relative aux droits de Tenfant, R.T. Can. 

1992 n° 3, art. 1, 2, 9, 16, 19, 32, 33, 34, 35, 37. 
Criminal Justice Act 1988 (R.-U.), 1988, ch. 33, 
art. 160. 

Criminal Justice and Public Order Act 1994 (R.-U.), 
1994, ch. 33, art. 84 a 86. 

Declaration des droits de l'enfant, Res. A.G. 1386 
(XIV) (1959), preambule. 

Declaration universelle des droits de I’homme, Res. 
A.G. 217 A (III), Doc. N.U. A/810, p. 71 (1948), 
art. 25(2). 

Family and Child Sendees Act, R.S.P.E.I. 1988, ch. F-2, 
art. l(l)c), 15(1), (1.1), 16(1), 17(l)b), 19b). 

Films, Videos, and Publications Classification Act 1993 
(N.-Z.) No. 94, art. 2, 3, 131. 

Loi constitutionnelle de 1982, art. 52(1). 

Loi sur la protection de la jeunesse, L.R.Q., ch. P-34.1, 
art. 2, 3, 46. 


2001 SCC 2 (CanLII) 



58 


R. V. SHARPE 


[2001] 1 S.C.R. 


Family Services Act, S.N.B. 1980, c. F-2.2, ss. T, 31(5), 
32/33, 51(1), 62(3). 

Films, Videos, and Publications Classification Act 1993 
(N.Z.) No. 94, ss. 2, 3, 131. 

International Covenant on Civil and Political Rights, 
999 U.N.T.S. 171, art. 24. 

International Covenant on Economic, Social and Cul¬ 
tural Rights, 993 U.N.T.S. 3, art. 10(3). 

International traffic in child pornography, ICPO- 
Interpol AGN/65/RES/9 (1996). 

Optional Protocol to the Convention on the Rights of the 
Child on the sale of children, child prostitution, and 
child pornography, A/RES/54/263 (2000), Annex II. 

Protection of Children Act 1978 (U.K.), 1978, c. 37, 
ss. 1, 7. 

Universal Declaration of Human Rights, G.A. Res. 217 
A (III), U.N. Doc A/810, at p. 71 (1948), art. 25(2). 

Young Offenders Act, R.S.C. 1985, c. Y-l, s. 20. 

Youth Protection Act, R.S.Q., c. P-34.1, ss. 2, 3, 46. 

18 U.S.C. §§ 2252(a)(4)(B), 2256 (1994 & Supp. IV 
1998). 


Authors Cited 

Bala, Nicholas, and Martha Bailey. “Canada: Recogniz¬ 
ing the Interests of Children” (1992-93), 31 U. Louis¬ 
ville J. Fam. L. 283. 

Bessner, Ronda. “Khan: Important Strides Made by the 
Supreme Court Respecting Children’s Evidence” 
(1990), 79 C.R. (3d) 15. 

Blugerman, Brian, assisted by Laurie May. “The New 
Child Pornography Law: Difficulties of Bill C-128” 
(1995), 4 M.C.L.R. 17. 

Canada. Committee on Sexual Offences Against Chil¬ 
dren and Youths. Sexual Offences Against Children 
(Badgley Report). Ottawa: Minister of Supply and 
Services Canada, 1984. 

Canada. Criminal Intelligence Service. Annual Report 
on Organized Crime in Canada. Ottawa: The Service, 
2000 . 

Canada. Health and Welfare Canada. Report of the Spe¬ 
cial Advisor to the Minister of National Health and 
Welfare on Child Sexual Abuse in Canada. Reaching 


Loi stir I'enfance, L.R.Y. 1986, ch. 22, art. 119. 

Loi sur les jeunes contrevenants, L.R.C. 1985, ch. Y-l, 
art. 20. 

Loi sur les sendees d Fenfant et a la famille, L.M. 1985- 
86, ch. 8, art. 21 a 26, 38(7), 53. 

Loi sur les services d I’enfance et a la famille, L.R.O. 
1990, ch. C.ll, art. 40(2), (3), (5), (7) a (10), 41 a 44. 

Loi sur les sendees d I’enfance et d la famille, L.T.N.-O. 
1997, ch. 13, art. 10, 11(1), 33. 

Loi sur les services d la famille, L.N.-B. 1980, ch. F-2.2, 
art. 1, 31(5), 32, 33, 51(1), 62(3). 

Pacte international relatif aux droits civils et politiques, 
999 R.T.N.U. 171, art. 24. 

Pacte international relatif aux droits economiques, 
sociaux et culturels, 993 R.T.N.U. 3, art. 10(3). 

Projet d ’action commune relative d la lutte contre la 
pedopornographie sur Internet, [1999] J.O.C. 219/68, 
art. 1. 

Protection of Children Act 1978 (R.-U.), 1978, ch. 37, 
art. 1, 7. 

Protocole facultatif se rapportant a la Convention rela¬ 
tive aux droits de l’enfant concernant la vente d’en- 
fants, la prostitution des enfants et la pornographie 
mettant en scene des enfants, A/RES/54/263 (2000), 
Annexe II. 

Trafic international de materiel pomographique mettant 
en scene des enfants, OIPC-Interpol AGN/65/RES/9 
(1996). 

18 U.S.C. §§ 2252a)(4)(B), 2256 (1994 & Supp. IV 
1998). 

Doctrine citee 

Bala, Nicholas, and Martha Bailey. « Canada: Recogniz¬ 
ing the Interests of Children» (1992-93), 31 U. 
Louisville J. Fam. L. 283. 

Bessner, Ronda. « Khan: Important Strides Made by the 
Supreme Court Respecting Children’s Evidence» 
(1990), 79 C.R. (3d) 15. 

Blugerman, Brian, assisted by Laurie May. « The New 
Child Pornography Law: Difficulties of Bill C-128 » 
(1995), 4 M.C.L.R. 17. 

Canada. Chambre des communes. Comite permanent de 
la Justice et du Solliciteur general. Proces-verbaux et 
temoignages. Fascicule n° 105, 10 juin 1993, 

p. 105:4-105:5, 105:21. 

Canada. Chambre des communes. Comite permanent de 
la justice et des affaires juridiques. Rapport sur la 
pornographie. Fascicule n° 18, le 22 mars 1978, 
p. 18:4. 

Canada. Comite special d’etude de la pornographie et de 
la prostitution. Rapport du Comite special d’etude de 


2001 SCC 2 (CanLII) 



[2001] 1 R.C.S. 


R. C. SHARPE 


59 


for Solutions. By Rix G. Rogers. Ottawa: The Advi¬ 
sor, 1990. 

Canada. House of Commons. Standing Committee on 
Justice and Legal Affairs. Report on Pornography. 
Issue No. 18, March 22, 1978, p. 18:4. 

Canada. House of Commons. Standing Committee on 
Justice and the Solicitor General. Minutes of Pro¬ 
ceedings and Evidence. Issue No. 105, June 10, 1993, 
pp. 105:4-105:5, 105:21. 

Canada. House of Commons Debates, 3rd Sess., 34th 
Pari., vol. XVI, June 3, 1993, p. 20328. 

Canada. Senate. Proceedings of the Standing Senate 
Committee on Legal and Constitutional Affairs. Issue 
No. 50, June 21, 1993, p. 50:41. 

Canada. Senate. Proceedings of the Standing Senate 
Committee on Legal and Constitutional Affairs. Issue 
No. 51, June 22, 1993, p. 51:54. 

Canada. Special Committee on Pornography and Prosti¬ 
tution. Report of the Special Committee on Pornogra¬ 
phy and Prostitution (Fraser Report). Ottawa: The 
Committee, 1985. 

Canadian Oxford Dictionary. Edited by Katherine Bar¬ 
ber. Toronto: Oxford University Press, 1998, 
“explicit”. 

Cote, Pierre-Andre. The Interpretation of Legislation in 
Canada, 3rd ed. Scarborough, Ont.: Carswell, 2000. 

Driedger, Elmer A. Construction of Statutes, 2nd ed. 
Toronto: Butterworths, 1983. 

Driedger on the Construction of Statutes, 3rd ed. By 
Ruth Sullivan. Toronto: Butterworths, 1994. 

Hogg, Peter W. Constitutional Law of Canada, vol. 2, 
loose-leaf ed. Scarborough, Ont.: Carswell, 1992 
(updated 1999, release 1). 

Levesque, Roger J. R. Sexual Abuse of Children: A 
Human Rights Perspective. Bloomington: Indiana 
University Press, 1999. 

New Oxford Dictionary> of English. Edited by Judy Pear¬ 
sall. Oxford: Clarendon Press, 1998, “explicit”. 

New Shorter Oxford English Dictionary on Historical 
Principles, vol. 1. Oxford: Clarendon Press, 1993, 
“art”. 

Roberts, Julian V. “Sexual Assault in Canada: Recent 
Statistical Trends” (1996), 21 Queen’s L.J. 395. 

Ross, June. “R. v. Sharpe and Private Possession of 
Child Pornography” (2000), 11 Constitutional Forum 
50. 

Stephen, James Fitzjames, Sir. A Digest of the Criminal 
Law (indictable offences), 9th ed. By Sir Lewis Fred¬ 
erick Sturge. London: Sweet & Maxwell, 1950. 

Sugunasiri, Shalin M. “Contextualism: The Supreme 
Court’s New Standard of Judicial Analysis and 
Accountability” (1999), 22 Dalhousie L.J. 126. 


la pornographie et de la prostitution (rapport Fraser). 
Ottawa : Le Comite, 1985. 

Canada. Comite sur les infractions sexuelles a l’egard 
des enfants et des jeunes. Infractions sexuelles d 
Legat'd des enfants (rapport Badgley). Ottawa: 
Ministre des Approvisionnements et Services Canada, 
1984. 

Canada. Debats de la Chambre des communes, 3 e sess., 
34 e leg., vol. XVI, 3 juin 1993, p. 20328. 

Canada. Sante et Bien-etre social Canada. Rapport du 
conseiller special du ministre de la Sante nationale et 
du Bien-etre social en matiere degressions sexuelles 
contre les enfants au Canada. A la recherche de solu¬ 
tions. Par Rix G. Rogers. Ottawa : Le Conseiller, 
1990. 

Canada. Senat. Deliberations du Comite senatorial per¬ 
manent des Affaires juridiques et constitutionnelles. 
Fascicule n° 50, 21 juin, 1993, p. 50:41. 

Canada. Senat. Deliberations du Comite senatorial per¬ 
manent des Affaires juridiques et constitutionnelles. 
Fascicule n° 51, 22 juin 1993, p. 51:54. 

Canada. Service canadien de renseignements criminels. 
Rapport annuel sur le crime organise au Canada. 
Ottawa : Le Service, 2000. 

Canadian Oxford Dictionary. Edited by Katherine Bar¬ 
ber. Toronto : Oxford University Press, 1998, « expli¬ 
cit ». 

Cote, Pierre-Andre. Interpretation des lois, 3 e ed. Mont¬ 
real : Themis, 1999. 

Driedger, Elmer A. Construction of Statutes, 2nd ed. 
Toronto : Butterworths, 1983. 

Driedger on the Construction of Statutes, 3rd ed. By 
Ruth Sullivan. Toronto : Butterworths, 1994. 

Hogg, Peter W. Constitutional Law of Canada, vol. 2, 
loose-leaf ed. Scarborough, Ont. : Carswell, 1992 
(updated 1999, release 1). 

Levesque, Roger J. R. Sexual Abuse of Children: A 
Human Rights Perspective. Bloomington: Indiana 
University Press, 1999. 

Nations Unies. Assemblee generate. Vente d ’enfants, 
prostitution des enfants et pornographie impliquant 
des enfants : Note du Secretaire general. Doc. N.U. 
A/49/478 (1994). 

Nations Unies. Commission des droits de l’homme. Pro¬ 
gramme d’action pour la prevention de la vente d ’en¬ 
fants, de la prostitution des enfants et de !a pornogra¬ 
phie impliquant des enfants, 55 e seance, 1992/74. 

New Oxford Dictionary of English. Edited by Judy Pear¬ 
sall. Oxford : Clarendon Press, 1998, « explicit ». 

New Shorter Oxford English Dictionary on Historical 
Principles, vol. 1. Oxford: Clarendon Press, 1993, 
« art». 


2001 SCC 2 (CanLII) 



60 


R. V. SHARPE 


[2001] 1 S.C.R. 


Sullivan, Ruth. Statutory’ Interpretation. Concord, Ont.: 
Irwin Law, 1997. 

United Nations. Commission on Human Rights. Pro¬ 
gramme of Action for the Prevention of the Sale of 
Children, Child Prostitution and Child Pornography, 
55th Mtg, 1992/74. 

United Nations. General Assembly. Sale of Children, 
Child Prostitution and Child Pornography: Note by 
the Secretary-General, U.N. Doc. A/49/478 (1994). 

Watson, Jack. “Case Comment: R. v. Sharpe ” (1999), 10 
N.J.C.L. 251. 


APPEAL from a judgment of the British Colum¬ 
bia Court of Appeal (1999), 136 C.C.C. (3d) 97, 
127 B.C.A.C. 76, 207 W.A.C. 76, 175 D.L.R. (4th) 
1, 25 C.R. (5th) 215, 69 B.C.L.R. (3d) 234, [2000] 
1 W.W.R. 241, [1999] B.C.J. No. 1555 (QL), 1999 
BCCA 416, dismissing a Crown appeal from a 
decision of the British Columbia Supreme Court 
(1999), 22 C.R. (5th) 129, 169 D.L.R. (4th) 536, 
[1999] B.C.J. No. 54 (QL), declaring void 
s. 163.1(4) of the Criminal Code. Appeal allowed. 

John M. Gordon and Kate Ker, for the appellant. 

Gil D. McKinnon, Q.C., Richard C. C. Peck, 
Q.C., and Nikos Harris for the respondent. 

Cheryl J. Tobias and Kenneth J. Yule, for the 
intervener the Attorney General of Canada. 

James H. Flaherty, Christine Bartlett-Hughes 
and Laurie Lacelle, for the intervener the Attorney 
General for Ontario. 

Joanne Marceau and Jacques Gauvin, for the 
intervener the Attorney General of Quebec. 

Daniel A. MacRury, for the intervener the Attor¬ 
ney General of Nova Scotia. 

Mary Elizabeth Beaton, for the intervener the 
Attorney General for New Brunswick. 

Shawn Greenberg and Holly Penner, for the 
intervener the Attorney General of Manitoba. 


Roberts, Julian V. « Sexual Assault in Canada: Recent 
Statistical Trends » (1996), 21 Queen’s L.J. 395. 
Ross, June. « R. v. Sharpe and Private Possession of 
Child Pornography» (2000), 11 Forum Constitu- 
tionnel 50. 

Stephen, James Fitzjames, Sir. A Digest of the Criminal 
Law (indictable offences), 9th ed. By Sir Lewis Fred¬ 
erick Sturge. London : Sweet & Maxwell, 1950. 
Sugunasiri, Shalin M. « Contextualism : The Supreme 
Court’s New Standard of Judicial Analysis and 
Accountability » (1999), 22 Dalhousie L.J. 126. 
Sullivan, Ruth. Statutory’ Interpretation. Concord, Ont. : 
Irwin Law, 1997. 

Watson, Jack. « Case Comment: R. v. Sharpe » (1999), 
10 N.J.C.L. 251. 

POURVOI contre un arret de la Cour d’appel de 
la Colombie-Britannique (1999), 136 C.C.C. (3d) 
97, 127 B.C.A.C. 76, 207 W.A.C. 76, 175 D.L.R. 
(4th) 1, 25 C.R. (5th) 215, 69 B.C.L.R. (3d) 234, 
[2000] 1 W.W.R. 241, [1999] B.C.J. No. 1555 
(QL), 1999 BCCA 416, qui a rejete l’appel du 
ministere public contre une decision de la Cour 
supreme de la Colombie-Britannique (1999), 22 
C.R. (5th) 129, 169 D.L.R. (4th) 536, [1999] 
B.C.J. No. 54 (QL), qui avait declare nul le 
par. 163.1(4) du Code criminel. Pourvoi accueilli. 

John M. Gordon et Kate Ker, pour l’appelante. 

Gil D. McKinnon, c.r., Richard C. C. Peck, c.r., 
et Nikos Harris pour 1’intime. 

Cheryl J. Tobias et Kenneth J. Yule, pour l’inter- 
venant le procureur general du Canada. 

James H. Flaherty, Christine Bartlett-Hughes et 
Laurie Lacelle, pour l’intervenant le procureur 
general de POntario. 

Joanne Marceau et Jacques Gauvin, pour l’in¬ 
tervenant le procureur general du Quebec. 

Daniel A. MacRury, pour l’intervenant le procu¬ 
reur general de la Nouvelle-Ecosse. 

Mary Elizabeth Beaton, pour l’intervenant le 
procureur general du Nouveau-Brunswick. 

Shawn Greenberg et Holly Penner, pour l’inter- 
venant le procureur general du Manitoba. 


2001 SCC 2 (CanLII) 



[2001] 1 R.C.S. 


R. c. sharpe Le Juge en chef 


61 


Joshua B. Hawkes, for the intervener the Attor¬ 
ney General for Alberta. 

Timothy S. B. Danson, for the interveners the 
Canadian Police Association (CPA), the Canadian 
Association of Chiefs of Police (CACP) and 
Canadians Against Violence (CAVEAT). 

Frank Addario and Michael Lacy, for the inter¬ 
vener the Criminal Lawyers’ Association. 

Robert W. Staley, Meredith Hayward and Janet 
Epp Buckingham, for the interveners the Evangeli¬ 
cal Fellowship of Canada and the Focus on the 
Family (Canada) Association. 

John D. McAlpine, Q.C., Bruce Ryder and 
Andrew’ D. Gay, for the intervener the British 
Columbia Civil Liberties Association. 

Patricia D. S. Jackson and Tycho M. J. Manson, 
for the intervener the Canadian Civil Liberties 
Association. 

David Matas, Mark Eric Hecht and Jean-Fran- 
gois Noel, for the interveners Beyond Borders, 
Canadians Addressing Sexual Exploitation 
(CASE), End Child Prostitution, Child Pornogra¬ 
phy and Trafficking in Children for Sexual Pur¬ 
poses (ECPAT) and the International Bureau for 
Children’s Rights. 

The judgment of McLachlin C.J. and Iacobucci, 
Major, Binnie, Arbour and LeBel JJ. was delivered 
by 

The Chief Justice — 

I. Introduction 

Is Canada’s law banning the possession of child 
pornography constitutional or, conversely, does it 
unjustifiably intrude on the constitutional right of 
Canadians to free expression? That is the central 
question posed by this appeal. 

I conclude that the law is constitutional, except 
for two peripheral applications relating to expres- 
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l’Association canadienne des policiers (ACP), 
l’Association canadienne des chefs de police 
(ACCP) et les Canadiens contre la violence 
(CAVEAT). 

Frank Addario et Michael Lacy, pour l’interve- 
nante la Criminal Lawyers’ Association. 

Robert W. Staley, Meredith Hayward et Janet 
Epp Buckingham, pour les intervenantes l’Alliance 
evangelique du Canada et la Focus on the Family 
(Canada) Association. 

John D. McAlpine, c.r., Bruce Ryder et Andrew 
D. Gay, pour l’intervenante la British Columbia 
Civil Liberties Association. 

Patricia D. S. Jackson et Tycho M. J. Manson, 
pour l’intervenante l’Association canadienne des 
libertes civiles. 

David Matas, Mark Eric Hecht et Jean-Frangois 
Noel, pour les intervenants Beyond Borders, les 
Canadiens opposes a l’exploitation sexuelle 
(COES), End Child Prostitution, Child Pornogra¬ 
phy and Trafficking in Children for Sexual Pur¬ 
poses (ECPAT) et le Bureau international des 
droits des enfants. 

Version fran 9 aise du jugement du juge en chef 
McLachlin et les juges Iacobucci, Major, Binnie, 
Arbour et LeBel rendu par 

Le Juge en chef — 

I. Introduction 

La disposition legislative canadienne interdisant 
la possession de pomographie juvenile est-elle 
constitutionnelle ou, au contraire, constitue-t-elle 
une restriction injustifiee du droit constitutionnel 
des Canadiens a la liberte d’expression? Voila la 
principale question que souleve le present pourvoi. 

Je conclus que la disposition en cause est consti¬ 
tutionnelle, sauf en ce qui conceme deux applica- 
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sive material privately created and kept by the 
accused, for which two exceptions can be read into 
the legislation. The law otherwise strikes a consti¬ 
tutional balance between freedom of expression 
and prevention of hann to children. As a conse¬ 
quence, I would uphold the law and remit 
Mr. Sharpe for trial on all charges. 


The respondent, Mr. Sharpe, was charged on a 
four-count indictment after two seizures of mate¬ 
rial. The first seizure was made by Canada Cus¬ 
toms. ft consisted of computer discs containing a 
text entitled “Sam Paloc’s Boyabuse — Flogging, 
Fun and Fortitude: A Collection of Kiddiekink 
Classics’’. Two charges were laid with respect to 
this material — one for illegal possession under 
s. 163.1(4) of the Criminal Code, R.S.C. 1985, c. 
C-46, and one for possession for the purposes of 
distribution or sale under s. 163.1(3) of the Code. 
The second seizure was at Mr. Sharpe’s home pur¬ 
suant to a search warrant the validity of which will 
be contested at trial. Police officers seized a collec¬ 
tion of books, manuscripts, stories and photo¬ 
graphs the Crown says constitute child pornogra¬ 
phy. Again, two charges were laid — one of 
simple possession and one of possession for the 
purposes of distribution or sale. 


Mr. Sharpe brought a preliminary motion chal¬ 
lenging the constitutionality of s. 163.1(4) of the 
Criminal Code. Fie does not challenge the constitu¬ 
tionality of the offence of possession for the pur¬ 
poses of distribution and sale, which will go to trial 
regardless of how this appeal is resolved. 
Mr. Sharpe contends that the prohibition of posses¬ 
sion, without more, violates the guarantee of free¬ 
dom of expression in s. 2(b) of the Canadian 
Charter of Rights and Freedoms. The trial judge 
ruled that the prohibition was unconstitutional, as 
did the majority of the British Columbia Court of 
Appeal. The Crown appeals that order to this 
Court. 


tions limitrophes portant sur du materiel expressif 
cree et conserve en prive par 1’accuse, a l’egard 
desquelles on peut considerer que la disposition 
comporte deux exceptions. Flormis cela, la disposi¬ 
tion en cause etablit un equilibre constitutionnel 
entre la liberte d’expression et la prevention du 
prejudice cause aux enfants. Par consequent, je 
suis d’avis d’en confirmer la validite et de ren- 
voyer M. Sharpe a son proces relativement a tous 
les chefs d’accusation. 

L’intime, M. Sharpe, a fait l’objet de quatre 
chefs d’accusation a la suite de deux saisies. La 
premiere, effectuee par Douanes Canada, visait des 
disquettes informatiques renfennant un texte inti¬ 
tule « Sam Paloc’s Boyabuse — Flogging, Fun and 
Fortitude: A Collection of Kiddiekink Classics ». 
Deux accusations ont ete deposees a l’egard de ce 
materiel, une pour possession illegale, suivant le 
par. 163.1(4) du Code criminel, L.R.C. 1985, 
ch. C-46, et l’autre pour possession en vue de la 
distribution ou de la vente, suivant le par. 163.1(3) 
du Code. Au cours de la deuxieme saisie, effectuee 
au domicile de M. Sharpe en vertu d’un mandat de 
perquisition dont la validite sera contestee au pro¬ 
ces, les policiers se sont empares d’une collection 
d’ouvrages, de manuscrits, de recits et de photos 
qui, d’affmner le ministere public, constituent de 
la pomographie juvenile. Deux accusations ont 
une fois de plus ete deposees, l’une de simple pos¬ 
session et l’autre de possession en vue de la distri¬ 
bution ou de la vente. 

Dans une requete preliminaire, M. Sharpe a 
plaide l’inconstitutionnalite du par. 163.1(4) du 
Code criminel. II ne conteste pas la validite de Tin- 
fraction de possession en vue de la distribution et 
de la vente, a l’egard de laquelle il sera juge peu 
importe Tissue du present pourvoi. Monsieur 
Sharpe soutient que Tinterdiction de la possession, 
sans plus, porte atteinte a la liberte d’expression 
garantie par Tal. 2b) de la Charte canadienne 
des droits et libertes. Le juge du proces ainsi 
que les juges majoritaires de la Cour d’appel de la 
Colombie-Britannique ont declare Tinterdiction 
inconstitutionnelle. Le ministere public fait appel 
de cette ordonnance devant notre Cour. 
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The Crown concedes that s. 163.1 (4)’s prohibi¬ 
tion on the possession of child pornography 
infringes the guarantee of freedom of expression in 
s. 2(h) of the Charter. The issue is whether this 
limitation of freedom of expression is justifiable 
under s. 1 of the Charter, given the harm posses¬ 
sion of child pornography can cause to children. 
Mr. Sharpe accepts that harm to children justifies 
criminalizing possession of some forms of child 
pornography. The fundamental question therefore 
is whether s. 163.1(4) of the Criminal Code goes 
too far and criminalizes possession of an unjustifi¬ 
able range of material. 

II. Provisions of the Legislation and the Charter 

In 1993, Parliament enacted s. 163.1 of the 
Criminal Code, creating a number of offences 
relating to child pornography. The provision sup¬ 
plemented laws making it an offence to make, 
print, publish, distribute, or circulate obscene 
material (s. 163), and to corrupt children (s. 172). 
With the enactment of s. 163.1, the Criminal Code 
contains a comprehensive scheme to attack child 
pornography at every stage — production, publica¬ 
tion, importation, distribution, sale and possession. 
Subsections (2) and (3) of s. 163.1 criminalize pos¬ 
session of child pornography for the purpose of 
publication and possession for the purpose of dis¬ 
tribution or sale. Section 163.1(4) extends the pro¬ 
hibition to possession simpliciter. 


163.1 . . . 

(4) Every person who possesses any child pornogra¬ 
phy is guilty of 

(a) an indictable offence and liable to imprisonment 
for a term not exceeding five years; or 

( b ) an offence punishable on summary conviction. 


The scope of this offence depends on the defini¬ 
tion of “child pornography” in subs. (1): 

(1) In this section, “child pornography” means 


Le ministere public reconnait que le 
par. 163.1(4) interdisant la possession de porno¬ 
graphic juvenile porte atteinte a la liberte d’expres- 
sion garantie par l’al. 2b) de la Charte. La question 
est de savoir si cette restriction est justifiable au 
sens de l’article premier de la Charte, etant donne 
le prejudice que la possession de pomographie 
juvenile peut causer aux enfants. Monsieur Sharpe 
reconnait que ce prejudice justifle la criminalisa- 
tion de la possession de certains types de pomo¬ 
graphie juvenile. II s’agit done essentiellement de 
savoir si le par. 163.1(4) du Code criminel va trop 
loin et criminalise sans justification la possession 
d’un eventail trop large de materiel. 

II. La disposition legislative et la Charte 

En 1993, le Parlement a adopte Tart. 163.1 du 
Code criminel, creant ainsi un certain nombre d’in¬ 
fractions liees a la pomographie juvenile. Cet arti¬ 
cle s’ajoutait aux dispositions interdisant la pro¬ 
duction, T impression, la publication, la distribution 
ou la mise en circulation de materiel obscene 
(art. 163) et la corruption d’un enfant (art. 172). 
Par suite de T adoption de cette disposition, le 
Code criminel comporte un regime complet de 
repression de la pomographie juvenile a tous les 
stades : production, publication, importation, dis¬ 
tribution, vente et possession. Les paragraphes 
163.1(2) et (3) creent Pinfraction de possession de 
pomographie juvenile en vue de la publication et 
celle de possession en vue de la distribution ou de 
la vente. Le paragraphe 163.1(4) etend Tinterdic¬ 
tion a la simple possession : 

163.1 . . . 

(4) Quiconque a en sa possession de la pomographie 
juvenile est coupable : 

a) soit d’un acte criminel passible d’un emprisonne- 

ment maximal de cinq ans; 

b) soit d’une infraction punissable sur declaration de 

culpabilite par procedure sommaire. 

La portee de cette infraction depend de la defi¬ 
nition de « pomographie juvenile » au par. (1) : 

(1) Au present article, «pomographie juvenile» 
s’entend, selon le cas : 
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(a) a photographic, film, video or other visual repre¬ 
sentation, whether or not it was made by electronic or 
mechanical means, 

(i) that shows a person who is or is depicted as 
being under the age of eighteen years and is 
engaged in or is depicted as engaged in explicit 
sexual activity, or 

(ii) the dominant characteristic of which is the 
depiction, for a sexual purpose, of a sexual organ 
or the anal region of a person under the age of 
eighteen years; or 

(b) any written material or visual representation that 
advocates or counsels sexual activity with a person 
under the age of eighteen years that would be an 
offence under this Act. 

The offence is subject to a number of defences, 
set out in subs. (6) and (7): 

(6) Where the accused is charged with an offence 
under subsection (2), (3) or (4), the court shall find the 
accused not guilty if the representation or written mate¬ 
rial that is alleged to constitute child pornography has 
artistic merit or an educational, scientific or medical 
purpose. 

(7) Subsections 163(3) to (5) apply, with such modifi¬ 
cations as the circumstances require, with respect to an 
offence under subsection (2), (3) or (4). 

Subsection (7) imports the “public good” 
defence from the obscenity provisions of the Crim¬ 
inal Code: 

163. . . . 

(3) No person shall be convicted of an offence under 
this section if the public good was served by the acts 
that are alleged to constitute the offence and if the acts 
alleged did not extend beyond what served the public 
good. 

(4) For the purposes of this section, it is a question of 
law whether an act served the public good and whether 
there is evidence that the act alleged went beyond what 
served the public good, but it is a question of fact 
whether the acts did or did not extend beyond what 
served the public good. 

(5) For the purposes of this section, the motives of an 
accused are irrelevant. 


a) de toute representation photographique, filmee, 
video ou autre, realisee par des rnoyens mecaniques 
ou electroniques : 

(i) soit ou figure une personne agee de moins de 
dix-huit ans ou presentee comme telle et se livrant 
ou presentee comme se livrant a une activite 
sexuelle explicite, 

(ii) soit dont la caracteristique dominante est la 
representation, dans un but sexuel, d’organes 
sexuels ou de la region anale d’une personne agee 
de moins de dix-huit ans; 

b ) de tout ecrit ou de toute representation qui preco- 
nise ou conseille une activite sexuelle avec une per¬ 
sonne agee de moins de dix-huit ans qui constituerait 
une infraction a la presente loi. 

Les paragraphes (6) et (7) prevoient plusieurs 
moyens de defense : 

(6) Lorsqu’une personne est accusee d’une infraction 
visee aux paragraphes (2), (3) ou (4), le tribunal est tenu 
de declarer cette personne non coupable si la representa¬ 
tion ou l’ecrit qui constituerait de la pomographie juve¬ 
nile a une valeur artistique ou un but educatif, scienti- 
fique ou medical. 

(7) Les paragraphes 163(3) a (5) s’appliquent, avec 
les adaptations necessaires, a une infraction visee aux 
paragraphes (2), (3) ou (4). 

Le paragraphe (7) rend applicable le moyen de 
defense fonde sur le « bien public » prevu par les 
dispositions du Code criminel relatives a l’obsce- 
nite : 

163. . . . 

(3) Nul ne peut etre declare coupable d’une infraction 
visee au present article si les actes qui constitueraient 
l’infraction ont servi le bien public et n’ont pas outre- 
passe ce qui a servi celui-ci. 

(4) Pour l’application du present article, la question 
de savoir si un acte a servi le bien public et s’il y a 
preuve que l’acte allegue a outrepasse ce qui a servi le 
bien public est une question de droit, mais celle de 
savoir si les actes ont ou n’ont pas outrepasse ce qui a 
servi le bien public est une question de fait. 

(5) Pour l’application du present article, les motifs 
d’un prevenu ne sont pas pertinents. 
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Section 2(b) of the Charter guarantees freedom 
of expression as follows: 

2. Everyone has the following fundamental free¬ 
doms: 


(b) freedom of thought, belief, opinion and expres¬ 
sion, including freedom of the press and other media 
of communication; 

Section 7 of the Charter guarantees a right to 
liberty as follows: 

7. Everyone has the right to life, liberty and security 
of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental 
justice. 

Section 1 of the Charter affirms the entitlement 
of everyone to the fundamental rights guaranteed 
by the Charter, subject to justifiable limits: 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic soci¬ 
ety. 

III. Judicial Decisions 

A. British Columbia Supreme Court (1999), 22 
C.R. (5th) 129 

In the British Columbia Supreme Court, Shaw J. 
courageously ruled that s. 163.1(4) is unconstitu¬ 
tional. He held that the objective of the law is to 
combat material that puts children at risk of harm. 
He reviewed evidence that child pornography 
arguably creates this risk through its use for 
grooming or seduction; by the use of children in its 
manufacture; by confirming or augmenting cogni¬ 
tive distortions of paedophiles; and by inciting 
paedophiles to commit offences against children. 
However, although this Court in R. v. Butler, 
[1992] 1 S.C.R. 452, did not require conclusive 
proof that obscene materials cause harm, Shaw J. 
apparently required such proof and found little sci¬ 
entific evidence linking the possession of child 
pornography to these risks. As a result, he consid¬ 
ered the salutary effects of the law to be limited. 


Le libelle de l’al. 2b) de la Charte, qui garantit 10 
la liberte d’expression, est le suivant: 

2. Chacun a les libertes fondamentales suivantes : 


b) liberte de pensee, de croyance, d’opinion et d’ex- 
pression, y compris la liberte de la presse et des autres 
rnoyens de communication; 

L’article 7 de la Charte garantit ainsi le droit a 
la liberte : 

7. Chacun a droit a la vie, a la liberte et a la securite 
de sa personne; il ne peut etre porte atteinte a ce droit 
qu’en conformite avec les principes de justice fonda- 
mentale. 

L’article premier de la Charte reconnait a cha¬ 
cun les droits fondamentaux garantis par la Charte, 
sous reserve de limites justifiables : 

1. La Charte canadienne des droits et libertes garantit 
les droits et libertes qui y sont enonces. 11s ne peuvent 
etre restreints que par une regie de droit, dans des 
limites qui soient raisonnables et dont la justification 
puisse se demontrer dans le cadre d’une societe libre et 
democratique. 

III. Les decisions anterieures 

A. Cour supreme de la Colombie-Britannique 
(1999), 22 C.R. (5th) 129 

Le juge Shaw de la Cour supreme de la Colom¬ 
bie-Britannique a eu le courage de cone lure a l’in- 
constitutionnalite du par. 163.1(4). II a juge que 
l’objectif du legislateur est de lutter contre le mate¬ 
riel qui expose les enfants a un prejudice. II a exa¬ 
mine la preuve indiquant que la pomographie 
juvenile expose les enfants a ce risque en raison de 
l’utilisation qui en est faite pour les seduire ou les 
initier aux rapports sexuels, de l’utilisation d’en- 
fants pour la produire, de la confirmation ou du 
renforcement des distorsions cognitives des pedo¬ 
philes et du fait qu’elle incite ces demiers a com- 
mettre des infractions contre des enfants. Cepen- 
dant, meme si dans l’arret R. c. Butler, [1992] 1 
R.C.S. 452, notre Cour n’a pas exige une preuve 
concluante de la nocivite du materiel obscene, le 
juge Shaw a semble en faire une exigence et a 
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As for the law’s deleterious effects, he found that 
“the invasion of freedom of expression and per¬ 
sonal privacy is profound” (para. 49) and held that 
they were “not outweighed by the limited benefi¬ 
cial effects of the prohibition” (para. 50). Shaw J. 
concluded that the law was inconsistent with the 
Charter and could not be justified under s. 1, ren¬ 
dering it invalid under s. 52(1) of the Constitution 
Act, 1982. 


B. British Columbia Court of Appeal (1999), 136 
C.C.C. (3d) 97 

The Court of Appeal, by a margin of 2 to 1, 
upheld the trial judge’s conclusion. Southin J.A. 
found the law invalid for two reasons. First, she 
held that “legislation which makes simple posses¬ 
sion of expressive materials a crime can never be a 
reasonable limit in a free and democratic society. 
Such legislation bears the hallmark of tyranny” 
(para. 95). On this approach, any prohibition of 
private possession of child pornography, as 
opposed to manufacture, distribution or possession 
for these purposes, would always, of necessity, 
unjustifiably restrict freedom of expression. In the 
alternative, Southin J.A. found that the law failed 
the proportionality test of s. 1. Like the trial judge, 
Southin J.A. held that the most compelling evi¬ 
dence of necessity is required to justify a prohibi¬ 
tion on mere possession, and that the legislation 
catches too much lawful conduct unrelated to harm 
to children, notably in relation to teenage sexual¬ 
ity. 


Rowles J.A. held the law invalid on the ground 
that it is unjustifiably overbroad. Sympathetic to 
Parliament’s goal, she argued eloquently for the 
need to protect children from sexual abuse. She 
noted that child pornography does not lie close to 


constate que peu de preuves scientifiques etablis- 
sent un lien entre la possession de pomographie 
juvenile et ces risques. En consequence, il a estime 
que les effets benefiques de la disposition sont 
limites. Quant aux effets prejudiciables de 1’inter¬ 
diction, il etait d’avis que [TRADUCTION] «l’at- 
teinte a la liberte d’expression et a la vie privee 
etait profonde » (par. 49) et n’etait « pas compen- 
see par les effets benefiques restreints de la loi» 
(par. 50). Le juge Shaw a done conclu que la dis¬ 
position est incompatible avec la Charte et ne peut 
etre justifiee au sens de Particle premier, et qu’elle 
est done inoperante suivant le par. 52(1) de la Loi 
constitutionnelle de 1982. 

B. Cour d’appel de la Colombie-Britannique 
(1999), 136 C.C.C. (3d) 97 

A deux juges contre un, la Cour d’appel a con- 
firme la conclusion du juge du proces. Madame le 
juge Southin a considere que la disposition est 
inconstitutionnelle pour deux motifs. Premiere - 
ment, elle a dit qu’une [TRADUCTION] «mesure 
legislative criminalisant la simple possession de 
materiel expressif ne saurait jamais etre une limite 
raisonnable dans le cadre d’une societe libre et 
democratique. Une telle mesure est marquee au 
coin de la tyrannie » (par. 95). De ce point de vue, 
toute interdiction frappant la possession person¬ 
nels de pomographie juvenile, par opposition a la 
production, a la distribution ou a la possession a 
cette fin, constitue necessairement, dans tous les 
cas, une restriction injustifiable de la liberte d’ex¬ 
pression. A titre subsidiaire, elle a conclu que la 
disposition ne satisfait pas au critere de proportion- 
nalite de Particle premier. A l’instar du juge du 
proces, elle a estime que seule une preuve de 
necessity des plus convaincantes peut justifier l’in- 
terdiction de la simple possession et que la disposi¬ 
tion vise trop d’actes legaux n’ayant aucun rapport 
avec le prejudice cause aux enfants, particuliere- 
ment en ce qui conceme la sexualite des adoles¬ 
cents. 

Madame le juge Rowles a conclu a l’invalidite 
de la disposition pour le motif qu’elle a une portee 
trop large. Souscrivant a l’objectif du legislateur, 
elle a evoque avec eloquence la necessity de prote- 
ger les enfants contre l’exploitation sexuelle. Elle a 
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the core of protected expression, and found that 
Parliament had a reasonable basis for concluding 
that criminalizing possession of child pornography 
would reduce the risk of harm to children. Rowles 
J.A. held, however, that the law failed because it 
caught much more material than necessary to 
achieve the objective, mainly relating to teenage 
sexuality, an intrusion on free expression aggra¬ 
vated by its impact on privacy. “By providing a 
sentence of incarceration for the possession of 
recorded thoughts and expression, including one’s 
own thoughts and expression, the legislation 
trenches deeply upon the core values enshrined in 
the Charter and essential to a free and democratic 
society” (para. 213). In the result the law raises 
“the spectre that legitimate and non-harmful 
expression will be chilled as individuals are 
forced, in the words of the trial judge, to become 
their own censors” (para. 213). On the other side 
of the balance, the only “value added” by criminal¬ 
izing possession of child pornography, in addition 
to the other offences, was a modest contribution to 
law enforcement (para. 214). 


McEachem C.J.B.C. would have upheld the law. 
Since Mr. Sharpe conceded that possession of 
some pornographic material should be prohibited, 
the only issue was where to draw the line be¬ 
tween permissible and impermissible material. 
McEachem C.J.B.C. considered Shaw J. to have 
erred in not considering the suppression of the 
market for child pornography, and hence the pre¬ 
vention of the abuse of children in the course of 
producing child pornography, to be a salutary 
effect of the prohibition. He found the definition of 
child pornography in the section carefully drafted 
and rationally connected to the objectives of the 
legislation. In his view, limitations in the law 
offered considerable protection against problem¬ 
atic prosecution. Acknowledging that the law 
catches some teenage sexual material unrelated to 
the harm, he doubted Parliament could have 
drafted it in a way that avoided such difficulties. 


souligne que la pomographie juvenile est loin 
d’etre au cosur du droit a la liberte d’expression et 
a decide que le legislateur avait des motifs raison- 
nables de croire que criminaliser la possession de 
pomographie juvenile reduirait le risque de preju¬ 
dice aux enfants. Le juge Rowles a toutefois statue 
que la disposition est invalide parce qu’elle vise 
beaucoup plus de materiel que necessaire pour 
atteindre cet objectif, principalement en ce qui a 
trait a la sexualite des adolescents, et que cette 
atteinte a la liberte d’expression, est aggravee par 
ses repercussions sur la vie privee. [TRADUCTION] 

« En rendant punissable d’emprisonnement la pos¬ 
session de pensees ou de fonnes d’expression 
enregistrees, y compris ses propres pensees et 
fonnes d’expression, la mesure legislative porte 
profondement atteinte aux valeurs fondamentales 
qui sous-tendent la Charte et qui sont essentielles a 
une societe libre et democratique» (par. 213). 
Ainsi, la disposition agite « le spectre de l’entrave 
a l’expression legitime et inoffensive si, pour 
reprendre les tennes du juge du proces, chacun est 
oblige de devenir son propre censeur» (par. 213). 

Sur l’autre plateau de la balance, la seule « valeur 
ajoutee » aux autres infractions par la criminalisa- 
tion de la possession de pomographie juvenile est 
une modeste contribution a l’application de la loi 
(par. 214). 

Le juge en chef McEachem aurait confinne la 16 
validite de la disposition legislative. Comme 
M. Sharpe a reconnu que la possession de certains 
types de materiel pomographique devrait etre 
interdite, il suffit de determiner ce qui est accepta¬ 
ble et ce qui ne l’est pas. Le juge en chef 
McEachem a considere que le juge Shaw a corn- 
mis une erreur en ne prenant pas en consideration, 
parmi les effets benefiques de 1’interdiction, l’abo- 
lition du marche de la pomographie juvenile et, 
partant, la prevention de l’exploitation d’enfants 
pour produire ce materiel. II a estime que la defini¬ 
tion de la pomographie juvenile est bien redigee et 
qu’elle a un lien rationnel avec les objectifs du 
legislateur. A son avis, les limites prevues dans la 
disposition offrent une protection considerable 
contre les poursuites inappropriees. Meme s’il a 
admis que la disposition vise du materiel sexuel 
d’adolescents qui n’a rien a voir avec le prejudice 
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The hypothetical examples of unrelated material 
were remote and likely to arise infrequently. 
McEachem C.J.B.C. concluded that “any balanc¬ 
ing of the risk of harm to children against the risk 
of harm to ‘innocent’ possessors of child pornog¬ 
raphy as defined must be resolved in favour of 
children” (para. 292). 


The decisions in the British Columbia courts 
reveal four distinctive arguments. At the far end of 
the spectrum is Southin J.A.’s argument that prohi¬ 
bition of private possession of child pornography 
can never constitute a justifiable infringement on 
free expression. Next is the position of the trial 
judge, adopted by Southin J.A. in the alternative, 
that the benefits of the law are limited and do not 
outweigh its negative effects on freedom of expres¬ 
sion and privacy. The third argument, put forward 
by Rowles J.A., is that the law is unjustifiably 
overbroad. The fourth argument, adopted by 
McEachem C.J.B.C., is that the only issue is over¬ 
breadth and that on balance the law’s infringement 
on freedom of expression is justified. 


IV. Issues 

Two issues arise: whether the prohibition of pos¬ 
session of child pornography in s. 163.1(4) limits a 
Charter right and, if so, whether the infringement 
is justified. On the first issue the Crown concedes 
that the law intrudes upon the guarantee of free 
expression in s. 2(b) of the Charter. The respon¬ 
dent also alleges a violation of his right to liberty 
under s. 7 of the Charter, arguing that exposure to 
potential imprisonment as a result of an exces¬ 
sively sweeping law is contrary to the principles of 
fundamental justice. Since this argument wholly 
replicates the overbreadth concerns that are the 


apprehende, il doutait que le legislateur aurait pu 
rediger la disposition de maniere a eviter un tel 
ecueil. Les exemples hypothetiques de materiel 
sans rapport avec le prejudice apprehende ne sont 
pas convaincants et ces situations ne sont suscep- 
tibles de se presenter que rarement. Le juge en chef 
McEachem a conclu que [TRADUCTION] «dans 
toute evaluation du risque de prejudice a des 
enfants et du risque de prejudice au possesseur 
“innocent” de pomographie juvenile telle qu’elle 
est definie, c’est le premier type de risque qui doit 
l’emporter » (par. 292). 

Quatre points de vue distincts ressortent des 
decisions des tribunaux de la Colombie- 
Britannique. A un extreme se situe la position du 
juge Southin, de la Cour d’appel, selon laquelle 
Tinterdiction de possession personnelle de pomo¬ 
graphie juvenile ne peut jamais constituer une 
atteinte justifiable a la liberte d’expression. Suit le 
point de vue du juge du proces, que le juge Southin 
partage a titre subsidiaire, selon lequel les avan- 
tages de la disposition sont limites et ne l’empor- 
tent pas sur les effets negatifs qu’elle a sur la 
liberte d’expression et le droit a la vie privee. Le 
troisieme point de vue, enonce par le juge Rowles 
de la Cour d’appel, veut que la disposition ait une 
portee trop large. Selon le quatrieme point de vue 
adopte par le juge en chef McEachem, seule la 
question de la portee trop large se pose et, tout 
bien considere, l’atteinte de la disposition a la 
liberte d’expression est justifiee. 


IV. Les questions en litige 

Le present pourvoi souleve deux questions : 
L’interdiction de posseder de la pomographie 
juvenile prevue au par. 163.1(4) limite-t-elle un 
droit garanti par la Charte et, dans T affirmative, 
Tatteinte est-elle justifiee? Sur le premier point, le 
ministere public admet que la disposition en cause 
porte atteinte a la liberte d’expression garantie par 
l’al. 2b) de la Charte. L’intime plaide aussi l’at- 
teinte au droit a la liberte que lui garantit Tart. 7 de 
la Charte, faisant valoir que le fait d’etre passible 
d’emprisonnement en raison de la portee excessive 
d’une disposition legislative est contraire aux prin- 


2001 SCC 2 (CanLII) 





[2001] 1 R.C.S. 


R. c. sharpe Le Juge en chef 


69 


central obstacle to the justification of the s. 2(b) 
breach, it is not necessary to consider it separately. 
The weight of authority commends the s. 1 analy¬ 
sis generally, and the minimal impairment consid¬ 
eration in particular, as the appropriate forum for 
addressing allegations of overly broad restrictions 
on free expression: Butler, supra'. Reference re 
ss. 193 and 195.1(l)(c) of the Criminal Code 
(Man.), [1990] 1 S.C.R. 1123; R. v. Keegstra, 
[1990] 3 S.C.R. 697; Canada (Human Rights Com¬ 
mission) v. Tavlor, [1990] 3 S.C.R. 892; R. v. 
Zundel, [1992]'2 S.C.R. 731. 


The basic issue thus reduces to whether the 
limit imposed by the law on free expression can be 
justified under s. 1 of the Charter. If aspects of the 
law cannot be justified, the further question arises 
of whether a remedy short of striking down the 
entire law as unconstitutional is appropriate. 


Reflecting these issues, the constitutional ques¬ 
tions have been stated as follows: 

1. Does s. 163.1(4) of the Criminal Code, R.S.C. 1985, 
c. C-46, violate s. 2(b) of the Canadian Charter of 
Rights and Freedoms ? 

2. If s. 163.1(4) of the Criminal Code infringes s. 2(b) 
of the Canadian Charter of Rights and Freedoms, is 
s. 163.1(4) a reasonable limit prescribed by law as 
can be demonstrably justified in a free and demo¬ 
cratic society for the purposes of s. 1 of the Charter ? 

3. Does s. 163.1(4) of the Criminal Code, R.S.C. 1985, 
c. C-46, violate s. 7 of the Canadian Charter of 
Rights and Freedoms ? 

4. If s. 163.1(4) of the Criminal Code, R.S.C. 1985, c. 
C-46, infringes s. 7 of the Canadian Charter of 
Rights and Freedoms, is s. 163.1(4) a reasonable 
limit prescribed by law as can be demonstrably justi¬ 
fied in a free and democratic society for the purposes 
of s. 1 of the Charter ? 


cipes de justice fondamentale. Etant donne que cet 
argument reprend toutes les craintes de portee 
excessive qui constituent le principal obstacle a la 
justification de la violation de l’al. 2b), il n’est pas 
necessaire de Texaminer separement. La jurispru¬ 
dence a amplement etabli que c’est generalement a 
l’etape de 1’analyse fondee sur f article premier et, 
en particulier, dans le cadre de f etude de la ques¬ 
tion de l’atteinte minimale qu’il convient de trader 
des arguments de restrictions excessives a la 
liberte d’expression : Butler, precite; Renvoi relatif 
d /’art. 193 et ct I’al. 195.1(l)c) du Code criminel 
(Man.), [1990] 1 R.C.S. 1123; R. c. Keegstra, 
[1990] 3 R.C.S. 697; Canada (Commission des 
droits de la personne) c. Tavlor, [1990] 3 R.C.S. 
892; R. c. Zundel, [1992] 2 R.C.S. 731. 

La question fondamentale est done simplement 
de savoir si la limite a la liberte d’expression 
imposee par la disposition peut etre justifiee au 
sens de l’article premier de la Charte. Si des 
aspects de la disposition ne peuvent etre justifies, 
se pose alors la question de savoir si une reparation 
moindre que 1’invalidation complete de la disposi¬ 
tion est convenable. 

Compte tenu de ces points en litige, les ques¬ 
tions constitutionnelles suivantes ont ete formu- 
lees : 

1. Le paragraphe 163.1(4) du Code criminel, L.R.C. 
1985, ch. C-46, contrevient-il a l’al. 2b) de la Charte 
canadienne des droits et libertesl 

2. S’il contrevient a l’al. 2b) de la Charte canadienne 
des droits et libertes, le par. 163.1(4) du Code crimi¬ 
nel constitue-t-il une limite raisonnable prescrite par 
une regie de droit, dont la justification peut se 
demontrer dans le cadre d’une societe libre et demo- 
cratique, aux fins de l’article premier de la Charte ? 

3. Le paragraphe 163.1(4) du Code criminel, L.R.C. 
1985, ch. C-46, contrevient-il a l’art. 7 de la Charte 
canadienne des droits et libertesl 

4. S’il contrevient a l’art. 7 de la Charte canadienne des 
droits et libertes, le par. 163.1(4) du Code criminel 
constitue-t-il une limite raisonnable prescrite par une 
regie de droit, dont la justification peut se demontrer 
dans le cadre d’une societe libre et democratique, aux 
fins de 1’article premier de la Char tel 
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V. Analysis 

A. The Values at Stake 

Among the most fundamental rights possessed 
by Canadians is freedom of expression. It makes 
possible our liberty, our creativity and our democ¬ 
racy. It does this by protecting not only “good” and 
popular expression, but also unpopular or even 
offensive expression. The right to freedom of 
expression rests on the conviction that the best 
route to truth, individual flourishing and peaceful 
coexistence in a heterogeneous society in which 
people hold divergent and conflicting beliefs lies 
in the free flow of ideas and images. If we do not 
like an idea or an image, we are free to argue 
against it or simply turn away. But, absent some 
constitutionally adequate justification, we cannot 
forbid a person from expressing it. 


Nevertheless, freedom of expression is not abso¬ 
lute. Our Constitution recognizes that Parliament 
or a provincial legislature can sometimes limit 
some forms of expression. Overarching considera¬ 
tions, like the prevention of hate that divides soci¬ 
ety as in Keegstra, supra, or the prevention of 
hann that threatens vulnerable members of our 
society as in Butler, supra, may justify prohibi¬ 
tions on some kinds of expression in some circum¬ 
stances. Because of the importance of the guaran¬ 
tee of free expression, however, any attempt to 
restrict the right must be subjected to the most 
careful scrutiny. 

The values underlying the right to free expres¬ 
sion include individual self-fulfilment, finding the 
truth through the open exchange of ideas, and the 
political discourse fundamental to democracy: 
Irwin Toy Ltd. v. Quebec (Attorney General), 
[1989] 1 S.C.R. 927, at p. 976; Ford v. Quebec 
(Attorney General), [1988] 2 S.C.R. 712, atp. 765. 
While some types of expression, like political 
expression, lie closer to the core of the guarantee 
than others, all are vital to a free and democratic 


V. Analyse 

A. Les valeurs en jeu 

Au nombre des droits les plus fondamentaux 
que possedent les Canadiens figure la liberie d’ex- 
pression. Celle-ci rend possible notre liberie, notre 
creativite ainsi que notre democratie, et ce, en pro- 
tegeant non seulement Texpression qui est 
«bonne » et populaire, mais aussi celle qui est 
impopulaire, voire offensante. Le droit a la liberie 
d’expression repose sur la conviction que la fibre 
circulation des idees et des images est la meilleure 
voie vers la verite, Tepanouissement personnel et 
la coexistence pacifique dans une societe hetero¬ 
gene composee de personnes dont les croyances 
divergent et s’opposent. Si nous n’aimons pas une 
idee ou une image, nous sommes fibres de nous y 
opposer ou simplement de nous en detoumer. En 
l’absence de justification constitutionnelle suffi- 
sante toutefois, nous ne pouvons empecher une 
personne de l’exprimer ou de la presenter, selon le 
cas. 

La liberie d’expression n’est cependant pas 
absolue. Notre Constitution reconnait que le Parte - 
ment ou une legislature provinciate peut parfois 
limiter certaines formes d’expression. Des consi¬ 
derations generates, telle la prevention de la haine 
qui divise la societe, comme dans Tarret Keegstra, 
precite, ou la prevention du prejudice qui menace 
des membres vulnerables de notre societe, comme 
dans Butler, precite, peuvent justifier l’interdiction 
de certaines formes d’expression dans certaines 
circonstances. En raison de l’importance de la 
garantie de liberie d’expression, toute tentative 
visant a restreindre ce droit doit cependant faire 
l’objet d’un examen tres attentif. 

Les valeurs qui sous-entendent le droit a la 
liberie d’expression sont notamment l’epanouisse- 
ment personnel, la recherche de la verite par 
l’echange ouvert d’idees et le discours politique 
qui est fondamental pour la democratie : Irwin Toy 
Ltd. c. Quebec (Procureur general), [1989] 1 
R.C.S. 927, p. 976; Ford c. Quebec (Procureur 
general), [1988] 2 R.C.S. 712, p. 765. Si certaines 
fonnes d’expression, comme Texpression poli¬ 
tique, sont plus au cceur de la garantie que 
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society. As stated in Irwin Toy, supra, at p. 968, 
the guarantee “ensure[s] that everyone can mani¬ 
fest their thoughts, opinions, beliefs, indeed all 
expressions of the heart and mind, however unpop¬ 
ular, distasteful or contrary to the mainstream. 
Such protection”, the Court continued, 
“is . .. ‘fundamental’ because in a free, pluralistic 
and democratic society we prize a diversity of 
ideas and opinions for their inherent value both to 
the community and to the individual”. As stated by 
Cardozo J. in Palko v. Connecticut, 302 U.S. 319 
(1937), free expression is “the matrix, the indis¬ 
pensable condition, of nearly every other form of 
freedom” (p. 327). 


The law challenged in this appeal engages 
mainly the justification of self-fulfilment. Child 
pornography does not generally contribute to the 
search for truth or to Canadian social and political 
discourse. Some question whether it engages even 
the value of self-fulfilment, beyond the base aspect 
of sexual exploitation. The concern in this appeal, 
however, is that the law may incidentally catch 
fonns of expression that more seriously implicate 
self-fulfilment and that do not pose a risk of harm 
to children. 


As to the contention that prohibiting possession 
of expressive material does not raise free expres¬ 
sion concerns, I cannot agree. The right conferred 
by s. 2(b) of the Charter embraces a continuum of 
intellectual and expressive freedom — “freedom of 
thought, belief, opinion and expression”. The right 
to possess expressive material is integrally related 
to the development of thought, belief, opinion and 
expression. The possession of such material allows 
us to understand the thought of others or consoli¬ 
date our own thought. Without the right to possess 
expressive material, freedom of thought, belief, 
opinion and expression would be compromised. 
Thus the possession of expressive materials falls 


d’autres, toutes les formes d’expression sont essen- 
tielles au maintien d’une societe libre et democra- 
tique. Comme la Cour l’explique dans Tarret Irwin 
Toy, precite, p. 968, la garantie « assur[e] que cha- 
cun puisse manifester ses pensees, ses opinions, 
ses croyances, en fait, toutes les expressions du 
cosur ou de l’esprit, aussi impopulaires, deplai- 
santes ou contestataires soient-elles. Cette protec¬ 
tion », de poursuivre la Cour, « est [.. .] “fonda- 
mentale” parce que dans une societe libre, 
pluraliste et democratique, nous attachons une 
grande valeur a la diversity des idees et des opi¬ 
nions qui est intrinsequement salutaire tant pour la 
collectivite que pour l’individu ». Selon le juge 
Cardozo, dans Palko c. Connecticut, 302 U.S. 319 
(1937), la liberte d’expression est [TRADUCTION] 
« la matrice, l’element essentiel de presque toute 
forme de liberte » (p. 327). 

La disposition attaquee dans le present pourvoi 
fait principalement intervenir la justification fon- 
dee sur l’epanouissement personnel. La pornogra¬ 
phic juvenile ne contribue generalement ni a la 
recherche de la verite ni au discours social et poli¬ 
tique canadien. D’aucuns doutent qu’elle fasse 
meme intervenir la valeur de l’epanouissement 
personnel si ce n’est l’aspect abject de l’exploita- 
tion sexuelle. On craint toutefois, en l’espece, que 
la disposition ne vise accidentellement des fonnes 
d’expression qui touchent plus serieusement a 
l’epanouissement personnel et qui ne presentent 
aucun risque de prejudice aux enfants. 

Quant a 1’affirmation selon laquelle Tinterdic¬ 
tion de la possession de materiel expressif ne 
suscite aucune crainte relative a la liberte d’expres¬ 
sion, je ne puis y souscrire. Le droit garanti par 
l’al. 2b) de la Charte englobe un continuum de 
liberte intellectuelle et expressive — «liberte de 
penses, de croyance, d’opinion et d’expression ». 
Le droit de posseder du materiel expressif est inte- 
gralement lie au developpement de la pensee, de la 
croyance, de l’opinion et de l’expression. La pos¬ 
session de ce materiel nous permet de comprendre 
la pensee d’autrui ou de confirmer notre propre 
pensee. Sans le droit de posseder du materiel 
expressif, la liberte de pensee, de croyance, d’opi- 
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within the continuum of rights protected by s. 2(b) 
of the Charter. 


The private nature of the proscribed material 
may heighten the seriousness of a limit on free 
expression. Privacy, while not expressly protected 
by the Charter, is an important value underlying 
the s. 8 guarantees against unreasonable search and 
seizure and the s. 7 liberty guarantee: see Hunter v. 
Southam Inc., [1984] 2 S.C.R. 145; R. v. Mills, 
[1999] 3 S.C.R. 668. Indeed, as freedom from state 
intrusion and confonnist social pressures is inte¬ 
gral to individual flourishing and diversity, this 
Court has observed that “privacy is at the heart of 
liberty in a modem state”: R. v. Dyment, [1988] 2 
S.C.R. 417, at p. 427; see also R. v. Edwards, 
[1996] 1 S.C.R. 128, at para. 50. Privacy may also 
enhance freedom of expression claims under 
s. 2(b) of the Charter, for example in the case of 
hate literature: Keegstra, supra, at pp. 772-73; Tay¬ 
lor, supra, at pp. 936-37. The enhancement in the 
case of hate literature occurs in part because pri¬ 
vate material may do less harm than public, and in 
part because the freedoms of conscience, thought 
and belief are particularly engaged in the private 
setting: Taylor, supra. However, the private nature 
of much child pornography cuts two ways. It 
engages the fundamental right to freedom of 
thought. But at the same time, the clandestine 
nature of incitement, attitudinal change, grooming 
and seduction associated with child pornography 
contributes to the harm it may cause children, 
rather than reduces it. 


In summary, prohibiting the possession of child 
pornography restricts the rights protected by s. 
2(b) and the s. 7 liberty guarantee. While the pruri¬ 
ent nature of most of the materials defined as 
“child pornography” may attenuate its constitu¬ 
tional worth, it does not negate it, since the guaran- 


nion et d’expression serait compromise. La posses¬ 
sion de materiel expressif est done comprise dans 
Tensemble des droits garantis par Tal. 2b) de la 
Charte. 

Le caractere prive du materiel interdit peut 
accentuer la gravite de la limite apportee a la 
liberte d’expression. Meme s’il n’est pas expresse- 
ment garanti par la Charte, le droit a la vie privee 
constitue une valeur importante qui sous-tend le 
droit a la protection contre les fouilles, perquisi¬ 
tions et saisies abusives garanti par Tart. 8 et le 
droit a la liberte garanti par Tart. 7 : voir Hunter c. 
Southam Inc., [1984] 2 R.C.S. 145; R. c. Mills, 
[1999] 3 R.C.S. 668. En fait, comine le droit d’etre 
protege contre Tintrusion de l’Etat et les pressions 
sociales confonnistes est inherent a l’epanouisse- 
ment personnel et a la diversity, notre Cour a fait 
remarquer que «la notion de vie privee est au 
cosur de celle de la liberte dans un Etat modeme » : 
R. c. Dyment, [1988] 2 R.C.S. 417, p. 427; voir 
egalement R. c. Edwards, [1996] 1 R.C.S. 128, 
par. 50. Le droit a la vie privee peut aussi renforcer 
les revendications de liberte d’expression fondees 
sur Tal. 2b) de la Charte, dans le cas notamment 
d’ecrits haineux : Keegstra, precite, p. 772-773, et 
Taylor, precite, p. 936-937. Dans un tel cas, ce ren- 
forcement resulte en partie de la possibility que le 
materiel prive soit moins prejudiciable que le 
materiel rendu public et en partie de Tintervention 
particuliere des libertes de conscience, de pensee et 
de croyance dans un contexte prive : Taylor, pre¬ 
cite. Toutefois, le caractere prive d’une grande par- 
tie de la pomographie juvenile a une double inci¬ 
dence. II fait intervenir le droit fondamental a la 
liberte d’expression. Mais en meme temps, la 
nature clandestine de Tincitation, du changement 
de comportement, de T initiation et de la seduction 
lies a la pomographie juvenile contribue au preju¬ 
dice qui peut resulter pour les enfants, au lieu de le 
reduire. 

En resume, l’interdiction de la possession de 
pomographie juvenile restreint les droits garantis 
par Tal. 2b) et la liberte garantie par Tart. 7. Meme 
si la nature lascive de la plus grande partie du 
materiel defini comme etant de la « pomographie 
juvenile » peut en attenuer la valeur sur le plan 
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tee of free expression extends even to offensive 
speech. 

This brings us to the countervailing interest at 
stake in this appeal: society’s interest in protecting 
children from the evils associated with the posses¬ 
sion of child pornography. Just as no one denies 
the importance of free expression, so no one denies 
that child pornography involves the exploitation of 
children. The links between possession of child 
pornography and harm to children are arguably 
more attenuated than are the links between the 
manufacture and distribution of child pornography 
and harm to children. However, possession of 
child pornography contributes to the market for 
child pornography, a market which in turn drives 
production involving the exploitation of children. 
Possession of child pornography may facilitate the 
seduction and grooming of victims and may break 
down inhibitions or incite potential offences. Some 
of these links are disputed and must be considered 
in greater detail in the course of the s. 1 justifica¬ 
tion analysis. The point at this stage is simply to 
describe the concerns that, according to the gov¬ 
ernment, justify limiting free expression by ban¬ 
ning the possession of child pornography. 


These then are the values at stake in this appeal. 
On the one hand stands the right of free expression 
— a right fundamental to the liberty of each Cana¬ 
dian and our democratic society. On the other 
stands the conviction that the possession of child 
pornography must be forbidden to prevent harm to 
children. 


Mr. Sharpe does not suggest that the prevention 
of harm to children can never justify limiting free 
expression. Where the two values stand in stark 
opposition, prevention of harm to children must 
prevail. He suggests rather that the limitation 
s. 163.1(4) imposes on free expression must fail 
because the law catches material that poses no risk 
of harm to children and because the links between 


constitutionnel, elle ne l’annule pas, puisque la 
garantie de liberte d’expression s’applique meme 
au discours offensant. 

Cela nous amene a l’interet oppose qui est en 
jeu dans le present pourvoi : l’interet de la societe 
a ce que les enfants soient proteges des maux lies a 
la possession de pomographie juvenile. Tout 
comme personne ne nie l’importance de la liberte 
d’expression, personne ne conteste non plus que la 
pomographie juvenile implique Texploitation 
d’enfants. On peut dire que les liens entre la pos¬ 
session de pomographie juvenile et le prejudice 
cause aux enfants sont plus tenus que ceux qui 
existent entre la production et la distribution de 
pomographie juvenile et le prejudice cause aux 
enfants. Toutefois, la possession de pomographie 
juvenile contribue au marche de cette forme de 
pomographie, lequel marche stimule a son tour la 
production qui implique Texploitation d’enfants. 

La possession de pomographie juvenile peut facili- 
ter la seduction et Tinitiation des victimes, vaincre 
leurs inhibitions et inciter a la perpetration even- 
tuelle d’infractions. Certains de ces liens sont con- 
testes et doivent faire l’objet d’un examen plus 
approfondi lors de Tanalyse de la justification au 
sens de l’article premier. A la presente etape, il 
s’agit tout simplement de decrire les craintes qui, 
selon le gouvemement, justifient la limitation de la 
liberte d’expression par l’interdiction de la posses¬ 
sion de pomographie juvenile. 

9Q 

Voila done les valeurs qui sont en jeu dans le 
present pourvoi. D’une part, il y a le droit a la 
liberte d’expression — un droit fundamental pour 
la liberte de chaque Canadien et pour notre societe 
democratique. D’autre part, il y a la conviction que 
la possession de pomographie juvenile doit etre 
interdite afm de prevenir tout prejudice cause aux 
enfants. 

'i A 

Monsieur Sharpe ne pretend pas que la preven¬ 
tion du prejudice cause aux enfants ne peut jamais 
justifier la limitation de la liberte d’expression. 
Lorsque les deux valeurs entrent nettement en con- 
flit, la prevention du prejudice cause aux enfants 
doit l’emporter. Il affirme plutot que la limitation 
que le par. 163.1(4) impose a la liberte d’expres¬ 
sion doit tomber parce que cette disposition s’ap- 
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possession of child pornography and ham to chil¬ 
dren are weak. 


In order to deal with these concerns, we must 
determine what material the law, properly con¬ 
strued, catches, and on that basis answer the ques¬ 
tion of whether those restrictions on free speech 
are in fact justified by the goal of preventing ham 
to children. 


plique a du materiel qui ne presente aucun risque 
de prejudice pour les enfants et parce que les liens 
entre la possession de pomographie juvenile et le 
prejudice cause aux enfants sont tenus. 

Pour etre en mesure de dissiper ces craintes, 
nous devons determiner quel materiel est vise par 
la disposition, interpretee correctement, puis 
repondre a la question de savoir si ces limites 
apportees a la liberte d’expression sont effective- 
ment justifiees par l’objectif de prevention du pre¬ 
judice cause aux enfants. 


B. The Nature and Scope of the Infringement of 
the Charter 


B. La nature et la portee de I’atteinte ci la Charte 



While the Crown concedes that s. 163.1(4) lim¬ 
its freedom of expression, this does not eliminate 
the need to consider the nature and scope of the 
infringement in determining whether or not it is 
justified. Until we know what the law catches, we 
cannot say whether it catches too much. This Court 
has consistently approached claims of overbreadth 
on this basis. It is not enough to accept the allega¬ 
tions of the parties as to what the law prohibits. 
The law must be construed, and interpretations that 
may minimize the alleged overbreadth must be 
explored: see Keegstra, supra, Butler, supra, and 
Mills, supra. So we must begin by asking what 
s. 163.1(4) truly catches as distinguished from 
some of the broader interpretations alleged by the 
respondent and some of the interveners in support. 
The interpretation of the section is a necessary pre¬ 
condition to the determination of constitutionality, 
although it is understood, of course, that courts in 
future cases may refine the analysis in light of the 
facts and considerations that emerge with experi¬ 
ence. 


Much has been written about the interpretation 
of legislation (see, e.g., R. Sullivan, Statutory 
Interpretation (1997); R. Sullivan, Driedger on the 
Construction of Statutes (3rd ed. 1994); P.-A. 
Cote, The Interpretation of Legislation in Canada 
(3rd ed. 2000)). However, E. A. Driedger in Con¬ 
struction of Statutes (2nd ed. 1983) best captures 
the approach upon which I prefer to rely. He rec¬ 
ognizes that statutory interpretation cannot be 


Quoique le ministere public admette que le 
par. 163.1(4) limite la liberte d’expression, cela 
n’ecarte pas la necessity d’examiner la nature et la 
portee de l’atteinte afm de decider si elle est justi- 
fiee. Pour determiner si une disposition a une por¬ 
tee trop large, il faut savoir ce a quoi elle s’ap- 
plique. Notre Cour a constamment aborde de cette 
fag on les arguments de portee excessive. II ne suf- 
fit pas d’accepter les arguments des parties quant a 
ce qu’interdit la loi. La loi doit etre interpretee, et 
les interpretations susceptibles de reduire au mini¬ 
mum la portee que Ton dit excessive doivent etre 
examinees : voir Keegstra, Butler et Mills, pre¬ 
cites. II faut done commencer par determiner ce a 
quoi le par. 163.1(4) s’applique vraiment par oppo¬ 
sition a certaines des interpretations plus larges 
preconisees par l’intime et certains intervenants 
qui l’appuient. L’interpretation de la disposition 
est une etape prealable necessaire a la determina¬ 
tion de la constitutionnalite, etant entendu naturel- 
lement que les tribunaux pourront, dans des ins¬ 
tances ulterieures, preciser l’analyse a la lumiere 
des faits et des considerations en presence. 

On a beaucoup ecrit sur T interpretation des lois 
(voir, par exemple, R. Sullivan, Statutory Interpre¬ 
tation (1997); R. Sullivan, Driedger on the Con¬ 
struction of Statutes (3 e ed. 1994); P.-A. Cote, 
Interpretation des lois (3 e ed. 1999)). Toutefois, 
dans Construction of Statutes (2 e ed. 1983), E. A. 
Driedger illustre le mieux la demarche que je pre- 
fere adopter. II reconnait que 1’interpretation d’une 
loi ne peut pas etre fondee uniquement sur le 
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founded on the wording of the legislation alone. At 
p. 87, Driedger states: “Today there is only one 
principle or approach, namely, the words of an Act 
are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously 
with the scheme of the Act, the object of the Act, 
and the intention of Parliament.” Recent cases 
which have cited the above passage with approval 
include: Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 
S.C.R. 27, at para. 21; R. v. Hydro-Quebec, [1997] 
3 S.C.R. 213, at para. 144; Royal Bank of Canada 
v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, at 
para. 30; Verdun v. Toronto-Dominion Bank, 
[1996] 3 S.C.R. 550, at para. 22; Friesen v. 
Canada, [1995] 3 S.C.R. 103, at para. 10. Supple¬ 
menting this approach is the presumption that Par¬ 
liament intended to enact legislation in conformity 
with the Charter, see Sullivan, Driedger on the 
Construction of Statutes, supra, at pp. 322-27. If a 
legislative provision can be read both in a way that 
is constitutional and in a way that is not, the for¬ 
mer reading should be adopted: see Slaight Com¬ 
munications Inc. v. Davidson, [1989] 1 S.C.R. 
1038, at p. 1078; R. v. Swain, [1991] 1 S.C.R. 933, 
at p. 1010; R. v. Nova Scotia Pharmaceutical Soci¬ 
ety, [1992] 2 S.C.R. 606, at p. 660; R. v. Lucas, 
[1998] 1 S.C.R. 439, at para. 66. 

Parliament’s main purpose in passing the child 
pornography law was to prevent harm to children 
by banning the production, distribution and posses¬ 
sion of child pornography, and by sending a mes¬ 
sage to Canadians “that children need to be pro¬ 
tected from the harmful effects of child sexual 
abuse and exploitation and are not appropriate sex¬ 
ual partners”: House of Commons Debates, 3rd 
Sess., 34th Pari., vol. XVI, June 3, 1993, at 
p. 20328. However, Parliament did not cast its net 
over all material that might conceivably pose any 
risk to children or produce any negative attitudinal 
changes. Mindful of the importance of freedom of 
expression in our society and the dangers of vague, 
overbroad legislation in the criminal sphere, Par¬ 
liament set its targets principally on clear fonns of 
“child pornography”: depictions of explicit sex 
with children, depictions of sexual organs and anal 
areas of children and material advocating sexual 
crimes with children. Through qualifications and 


libelle de la loi en question. II dit ce qui suit, a la 
p. 87 : [TRADUCTION] « Aujourd’hui il n’y a qu’un 
seul principe ou solution : il faut lire les tennes 
d’une loi dans leur contexte global et en suivant le 
sens ordinaire et grammatical qui s’harmonise 
avec l’esprit de la loi, l’objet de la loi et l’intention 
du legislateur. » Ce passage a ete cite et approuve 
recemment, entre autres, dans Rizzo & Rizzo Shoes 
Ltd. (Re), [1998] 1 R.C.S. 27, par. 21; R. c. Hydro- 
Quebec, [1997] 3 R.C.S. 213, par. 144; Banque 
Roy ale du Canada c. Sparrow Electric Corp., 
[1997] 1 R.C.S. 411, par. 30; Verdun c. Banque 
Toronto-Dominion, [1996] 2 R.C.S. 550, par. 22; 
Friesen c. Canada, [1995] 3 R.C.S. 103, par. 10. 
Cette demarche est completee par la presomption 
que le legislateur a voulu adopter des dispositions 
conformes a la Charte : voir Sullivan, Driedger on 
the Construction of Statutes, op. cit., p. 322-327. 
Lorsqu’une disposition legislative peut etre jugee 
inconstitutionnelle selon une interpretation et cons- 
titutionnelle selon une autre, cette demiere doit 
etre retenue : voir Slaight Communications Inc. c. 
Davidson, [1989] 1 R.C.S. 1038, p. 1078; R. c. 
Swain, [1991] 1 R.C.S. 933, p. 1010; R. c. Nova 
Scotia Pharmaceutical Society, [1992] 2 R.C.S. 
606, p. 660; R. c. Lucas, [1998] 1 R.C.S. 439, 
par. 66. 

L’objectif principal que le legislateur poursui- 
vait en adoptant les dispositions sur la pornogra¬ 
phic juvenile etait de prevenir le prejudice cause 
aux enfants en interdisant la production, la distri¬ 
bution et la possession de pomographie juvenile et 
en transmettant aux Canadiens le message « que 
les enfants ont besoin d’etre proteges des effets ter- 
ribles de l’exploitation et des agressions sexuelles 
et qu’on ne peut en faire des partenaires sexuels » : 
Debats de la Chambre des communes, 3 e sess., 34 e 
leg., vol. XVI, 3 juin 1993, p. 20328. Le legisla¬ 
teur n’a toutefois pas voulu que la loi vise tout 
materiel theoriquement susceptible d’exposer les 
enfants a un risque ou de produire des change- 
ments de comportement negatifs. Conscient de 
l’importance de la liberte d’expression dans notre 
societe et des dangers que comporte en matiere 
penale une disposition imprecise dont la portee est 
excessive, le legislateur a vise principalement des 
formes evidentes de « pomographie juvenile » : la 


34 
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defences Parliament indicated that it did not seek 
to catch all material that might harm children, but 
only material that poses a reasoned risk of harm to 
children and, even then, only where the counter¬ 
vailing right of free expression or the public good 
does not outweigh that risk of harm. With this aim 
in mind, I turn to s. 163.1. 


Section 163.1(1) defines child pornography in 
terms of two categories: (1) visual representations 
(s. 163.1(l)(u)); and (2) written and visual advo¬ 
cacy and counselling material (s. 163.1 (1 )(Z?)). Vis¬ 
ual representations include “a photographic, film, 
video or other visual representation, whether or not 
it was made by electronic or mechanical means”. 
This is broad enough to include drawings, paint¬ 
ings, prints, computer graphics, and sculpture: in 
short, any non-textual representation that can be 
perceived visually. 

A visual representation can constitute child por¬ 
nography in three ways: 

1. By showing a person who is, or is depicted as, 
being under the age of 18 years and is engaged 
in, or is depicted as engaged in, explicit sexual 
activity (s. 163.1(l)(«)(i)); 

2. By having, as its dominant characteristic, the 
depiction, for a sexual purpose, of a sexual 
organ or the anal region of a person under the 
age of 18 years (s. 163.1(l)(u)(ii)); or 

3. By advocating or counselling sexual activity 
with a person under the age of 18 years that 
would be an offence under the Criminal Code 
(s. 163.1(1)(A)). 

Written material can constitute child pornography 
in only the last of these ways (s. 163.1(l)(b)). The 


representation d’une activite sexuelle explicite 
avec un enfant, la representation d’organes sexuels 
ou de la region anale d’un enfant et le materiel pre- 
conisant la perpetration de crimes d’ordre sexuel 
avec des enfants. En prevoyant des reserves et des 
moyens de defense, le legislateur a indique qu’il 
cherchait a viser non pas tout materiel susceptible 
de causer un prejudice aux enfants, mais seulement 
le materiel qui expose les enfants a un risque rai- 
sonne de prejudice et, encore la, uniquement dans 
les cas ou le droit a la liberte d’expression ou le 
bien public ne l’emporte pas sur ce risque de preju¬ 
dice. C’est en gardant a l’esprit cet objectif que 
j’examine Tart. 163.1. 

Le paragraphe 163.1(1) definit la pomographie 
juvenile selon deux categories : (1) la representa¬ 
tion (al. 163.1(l)u)) et (2) l’ecrit ou la representa¬ 
tion qui preconise ou conseille une activite 
sexuelle (al. 163.1(l)b)). La representation com- 
prend «toute representation pomographique, fil- 
mee, video ou autre, realisee par des moyens 
mecaniques ou electroniques », ce qui est suffi- 
samment general pour viser les dessins, peintures, 
gravures, graphiques informatiques ou sculptures, 
bref, toute representation non ecrite pouvant etre 
per$ue visuellement. 

Peut constituer de la pomographie juvenile, 
selon le cas : 

1. la representation oil figure une personne agee 
de moins de 18 ans ou presentee comme telle 
et se livrant ou presentee comme se livrant a 
une activite sexuelle explicite (sous-al. 
163.1(l)a)(i)); 

2. la representation dont la caracteristique domi- 
nante est la representation, dans un but sexuel, 
d’organes sexuels ou de la region anale d’une 
personne agee de moins de 18 ans (sous-al. 
163.1(l)a)(ii)); 

3. la representation qui preconise ou conseille 
une activite sexuelle avec une personne agee de 
moins de 18 ans, qui constituerait une infraction 
au Code criminel (al. 163.1 (1 )h)). 

Un ecrit ne peut constituer de la pomographie 
juvenile que dans le dernier cas (al. 163.1(l)b)). 
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ambit of these provisions depends on the meaning 
of the terns used. 

1. “Person” 

In order to constitute child pornography, a vis¬ 
ual representation must show, depict, advocate or 
counsel sexual activity with a “person”. Two issues 
arise here: (1) does “person” apply only to actual, 
as opposed to imaginary persons; and (2) does it 
include the person who possesses the material? 


The first issue is important because it governs 
whether the prohibition on possession is confined 
to representations of actual persons, or whether it 
extends to drawings from the imagination, 
cartoons, or computer generated composites. The 
available evidence suggests that explicit sexual 
materials can be harmful whether or not they 
depict actual children. Moreover, with the quality 
of contemporary technology, it can be very diffi¬ 
cult to distinguish a “real” person from a computer 
creation or composite. Interpreting “person” in 
accordance with Parliament’s purpose of criminal¬ 
izing possession of material that poses a reasoned 
risk of harm to children, it seems that it should 
include visual works of the imagination as well as 
depictions of actual people. Notwithstanding the 
fact that “person” in the charging section and in 
s. 163.1(l)(b) refers to a flesh-and-blood person, I 
conclude that “person” in s. 163.1(1)(«) includes 
both actual and imaginary human beings. 


This definition of child pornography catches 
depictions of imaginary human beings privately 
created and kept by the creator. Thus, the prohibi¬ 
tion extends to visual expressions of thought and 
imagination, even in the exceedingly private realm 
of solitary creation and enjoyment. As will be 
seen, the private and creative nature of this expres¬ 
sion, combined with the unlikelihood of its causing 


La portee de ces dispositions depend du sens des 
tennes employes. 

1. « Personne » 

-in 

Pour etre de la pomographie juvenile, la repre¬ 
sentation doit montrer, depeindre, preconiser ou 
conseiller une activite sexuelle avec une «per¬ 
sonne ». Deux questions se posent: premierement, 
le mot « personne » s’entend-il uniquement d’une 
vraie personne, par opposition a une personne Ac¬ 
tive? Deuxiemement, s’entend-il egalement de la 
personne qui est en possession du materiel? 

o o 

La premiere question est importante, car elle 
permet de determiner si 1’interdiction de la posses¬ 
sion se limite a la representation de vraies per- 
sonnes, ou si elle vise les dessins issus de 1’imagi¬ 
nation, les bandes dessinees ou les compositions 
creees par ordinateur. Selon la preuve presentee, le 
materiel sexuellement explicite peut etre prejudi- 
ciable, que les enfants represents soient de vrais 
enfants ou non. De plus, en raison de la qualite de 
la technologie contemporaine, il peut etre tres dif¬ 
ficile de distinguer une «vraie » personne d’un 
personnage cree par ordinateur. II semble que, si 
on l’interprete d’une maniere conforme a l’objectif 
du legislateur de criminaliser la possession de 
materiel suscitant une crainte raisonnee qu’un pre¬ 
judice ne soit cause aux enfants, le mot «per¬ 
sonne » devrait viser les oeuvres de fiction 
visuelles tout autant que la representation de vraies 
personnes. Bien que le mot « personne », dans la 
disposition creant l’infraction et a l’al. 163.1(1)/)). 
s’entende d’un etre en chair et en os, je conclus 
que « personne » a l’al. 163.1 (1 )a) designe les 
etres humains reels et les etres humains imagi- 
naires. 

on 

Cette definition de la pomographie juvenile vise 
les representations d’etres humains imaginaires 
creees et conservees privement par leur auteur. 

L’interdiction s’etend done aux expressions 
visuelles de la pensee et de 1’imagination, meme 
dans le domaine extremement prive de la creation 
et de l’utilisation solitaires. Comme nous le ver- 
rons, la nature privee et creative de cette forme 
d’expression, conjuguee a l’improbabilite qu’elle 
cause un prejudice aux enfants, est source de pro- 
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harm to children, creates problems for the law’s 
constitutionality. 

The second issue is whether “person”, as the 
tenn is used in s. 163.1(1)(«), includes the person 
who possesses the material. That is, does the defi¬ 
nition of “child pornography” catch “auto-depic- 
tions” — for example, sexually explicit photo¬ 
graphs a person has taken of him- or herself alone? 
Given that Parliament has not qualified or limited 
the definition of “person” in s. 163.1(l)(u), I con¬ 
clude that Parliament intended to catch such auto¬ 
depictions, even where the person making the 
depiction, although under 18, does not appear to be 
a child, and intends to keep the depiction entirely 
in his or her own possession. This too creates con¬ 
stitutional problems, as we will see. 


The legislation defines children to include all 
those under the age of 18. This doubtless reflects 
Parliament’s concern that older teenagers may look 
or be made to look like children. However, this age 
limit extends the reach of the law to material 
beyond the ordinary conception of child pornogra¬ 
phy. For example, it raises the possibility that teen¬ 
agers, perhaps even married teenagers, could be 
charged and imprisoned for taking and keeping 
photos or videos of themselves engaged in lawful 
sexual acts, even if those materials were intended 
exclusively for their own personal use. This prohi¬ 
bition engages the value of self-fulfilment and may 
be difficult to link to a reasoned risk of harm to 
children, again raising particularly troubling con¬ 
stitutional concerns. 


2. “Depicted” 

Section 163.1 (I )(a)(i) brings within the defini¬ 
tion of child pornography a visual representation 
of a person “who is or is depicted as being under 
the age of eighteen years and is engaged in or is 
depicted as engaged in explicit sexual activity” 


blemes quant a la constitutionnalite de la disposi¬ 
tion. 

La seconde question est de savoir si le mot 
« personne » utilise a l’al. 163.1 (I )a) s’entend ega- 
lement de la personne qui a le materiel en sa pos¬ 
session. La definition de la « pomographie juve¬ 
nile » s’applique-t-elle a la «representation de 
soi» — par exemple, a des photos a caractere 
sexuel explicite qu’une personne a prises d’elle- 
meme seule? Comrne le legislateur n’a pas res- 
treint ni limite la definition du mot « personne » a 
l’al. 163.1(1)«), je conclus qu’il a voulu viser de 
telles representations de soi, meme dans le cas ou 
la personne qui en est l’auteur, bien qu’elle ait 
moins de 18 ans, ne semble pas etre un enfant et a 
T intention de conserver ces representations en sa 
stricte possession. Cela aussi est source de pro- 
blemes constitutionnels, comme nous le verrons. 

Selon la definition donnee par la disposition 
legislative, toutes les personnes de moins de 18 ans 
sont des enfants. Cela reflete sans aucun doute la 
crainte du legislateur que des adolescents plus ages 
puissent avoir l’air d’enfants ou qu’ils soient pre¬ 
sents comme tels. Cette limite d’age etend toute- 
fois la portee de la disposition a du materiel qui 
sort de la conception ordinaire que l’on se fait de 
la pomographie juvenile. Par exemple, elle souleve 
la possibility que des adolescents, peut-etre meme 
des adolescents maries, soient accuses et incar- 
ceres pour avoir pris des photos ou effectue des 
enregistrements video d’eux-memes se livrant a 
des activites sexuelles legales et pour avoir con¬ 
serve ce materiel, meme s’ils etaient destines a leur 
usage personnel exclusif. Cette interdiction fait 
intervenir la valeur de l’epanouissement personnel 
et peut etre difficile a relier a la crainte raisonnee 
qu’un prejudice ne soit cause a des enfants, ce qui 
souleve encore une fois des preoccupations consti- 
tutionnelles particulierement troublantes. 

2. « Presentee » 

Suivant le sous-al. 163.1 (l )a)(i). la pomogra¬ 
phie juvenile s’entend de la representation d’une 
personne « agee de moins de dix-huit ans ou pre¬ 
sentee comme telle et se livrant ou presentee 
comme se livrant a une activite sexuelle explicite » 
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(emphasis added). Does “depicted” mean: (a) 
intended by the maker to depict; (b) perceived by 
the possessor as depicting; or (c) seen as being 
depicted by a reasonable observer? 

The first and second interpretations are inconsis¬ 
tent with Parliament’s objective of preventing 
harm to children through sexual abuse. The danger 
associated with the representation does not depend 
on what was in the mind of the maker or the pos¬ 
sessor, but in the capacity of the representation to 
be used for purposes like seduction. It is the mean¬ 
ing which is conveyed by the material which is 
critical, not necessarily the meaning that the author 
intended to convey. Moreover, it would be virtu¬ 
ally impossible to prove what was in the mind of 
the producer or possessor. On the second alterna¬ 
tive, the same material could be child pornography 
in the possession of one person and innocent mate¬ 
rial in the hands of another. Yet the statute makes it 
an offence for anyone to possess such material, not 
just those who see it as depicting children. The 
only workable approach is to read “depicted” in 
the sense of what would be conveyed to a reasona¬ 
ble observer. The test must be objective, based on 
the depiction rather than what was in the mind of 
the author or possessor. The question is this: 
would a reasonable observer perceive the person in 
the representation as being under 18 and engaged 
in explicit sexual activity? 


3. “Explicit Sexual Activity” 

Section 163.1(l)(«)(i) catches visual representa¬ 
tions of “explicit sexual activity”. Sexual activity 
spans a large spectrum, ranging from the flirtatious 
glance at one end, through touching of body parts 
incidentally related to sex, like hair, lips and 
breasts, to sexual intercourse and touching of the 
genitals and the anal region. The question is where 
on this spectrum Parliament intended to place the 
boundary between material that may be lawfully 
possessed and material that may not be lawfully 
possessed. A number of indications suggest that 
Parliament intended to draw the line at the extreme 
end of the spectrum concerned with depictions of 


(je souligne). Le terme « presentee » renvoie-t-il a) 
a T intention de T auteur, b) a la perception du pos¬ 
sesses ou c) a la perception d’un observateur rai- 
sonnable? 

La premiere et la deuxieme interpretations sont 43 
incompatibles avec l’objectif du legislates de pre- 
venir le prejudice cause aux enfants par l’exploita- 
tion sexuelle. Le risque lie a la representation 
depend non pas de ce que l’auteur ou le possesses 
avait en tete, mais de la possibility que la represen¬ 
tation serve a des fins comme la seduction. C’est le 
message transmis par le materiel qui importe, et 
pas necessairement ce que hauteur a voulu expri¬ 
mer. De plus, il serait pratiquement impossible 
d’etablir ce que le producteur ou le possesses 
avait en tete. Quant a la deuxieme option, le meme 
materiel pourrait constituer de la pomographie 
juvenile entre les mains d’une personne et etre 
inoffensif entre les mains d’une autre. Pourtant, la 
loi precise que commet une infraction quiconque a 
en sa possession du materiel de ce genre, et non 
seulement la personne qui y voit la representation 
d’un enfant. La seule solution realiste est d’enten¬ 
dre « presentee » au sens de ce qu’y verrait un 
observateur raisonnable. Le critere doit etre objec- 
tif et fonde sur ce qui est presente, et non sur ce 
que l’auteur ou le possesses avait en tete. La 
question qui se pose est la suivante : Un observa¬ 
teur raisonnable considererait-il que la personne 
representee a moins de 18 ans et se livre a une acti¬ 
vity sexuelle explicite? 

3. « Activite sexuelle explicite » 

Le sous-alinea 163.1(l)«)(i) vise la representa- 44 
tion d’une « activity sexuelle explicite ». L’activite 
sexuelle s’entend d’un large eventail d’activites 
allant du simple regard enjoleur jusqu’a la relation 
sexuelle et a l’attouchement des organes genitaux 
et de la region anale, en passant par la caresse de 
parties du corps revetant un caractere sexuel 
secondaire, comme les cheveux, les levres et les 
seins. II s’agit de savoir ou le legislates a voulu 
tracer la ligne entre le materiel dont la possession 
peut etre legale et celui dont la possession peut etre 
illegale. Un certain nombre d’elements indiquent 
que le legislates a voulu tracer la ligne a l’extre- 
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intimate sexual activity represented in a graphic 
and unambiguous manner. 


The first indication is Parliament’s use of the 
word “explicit” to describe the activity depicted. 
Parliament could have simply referred to “sexual 
activity”. Instead, it chose “explicit sexual activ¬ 
ity”. “Explicit” must be given meaning. According 
to the Canadian Oxford Dictionary (1998), 
“explicit” in the context of sexual acts means 
“describing or representing nudity or intimate sex¬ 
ual activity”. Similarly, “explicit” according to the 
New Oxford Dictionary of English (1998) means 
“describing or representing sexual activity in a 
graphic fashion”. This suggests that the law 
catches only depictions of sexual intercourse and 
other non-trivial sexual acts. 


This restricted meaning is supported by the fact 
that in creating other offences, like sexual assault, 
Parliament uses the word “sexual” without any 
modifiers. To constitute sexual assault, the sexual 
aspect of the contact must be clear. The addition of 
the modifier “explicit” in s. 163.1 suggests that 
this at least is required. 


A restrained interpretation of “explicit sexual 
activity” is also supported by reading s. 
163.1(l)(«)(i) and s. 163.1(l)(u)(ii) together. They 
are designed to cover two types of depiction: (i) 
the depiction of explicit sexual activity ; and (ii) the 
static depiction of the sexual organs or anal 
regions of children. Subparagraph (ii) clearly indi¬ 
cates that Parliament’s concern was with visual 
representations near the extreme end of the spec¬ 
trum. While it is possible in the abstract to argue 
that Parliament intended a much broader sweep for 
subpara, (i) than for (ii), it seems more likely that 
Parliament was seeking to catch in subpara, (i) the 
activity-related counterpart to subpara. (ii). 


mite de l’eventail correspondant a la representation 
detaillee et non equivoque de P activite sexuelle 
intime. 

Le premier indice est l’emploi du mot « expli- 
cite » pour decrire P activite representee. Le legis¬ 
lates aurait pu parler simplement d’« activite 
sexuelle », mais il a opte pour « activite sexuelle 
explicite ». II faut definir le terme « explicite ». 
Selon le Canadian Oxford Dictionary (1998), le 
terme anglais « explicit » (« explicite »), dans le 
contexte de l’activite sexuelle, s’entend d’une 
[TRADUCTION] « description ou representation de la 
nudite ou de 1’activite sexuelle intime ». Le New 
Oxford Dictionary of English (1998) le definit ega- 
lement comme etant [TRADUCTION] « la description 
ou la representation de l’activite sexuelle d’une 
maniere detaillee ». Cela porte a croire que la dis¬ 
position ne s’applique qu’a la representation de 
rapports sexuels et autres actes sexuels non ano- 
dins. 

Ce sens restreint est etaye par le fait qu’en 
creant d’autres infractions, comme l’agression 
sexuelle, le legislates emploie le terme « sexuel » 
ou « sexuelle » sans autre precision. Pour qu’il y 
ait agression sexuelle, le caractere sexuel du con¬ 
tact doit etre evident. L’ajout de l’adjectif « expli¬ 
cite » a Part. 163.1 indique que cet element au 
moins doit etre present. 

L’interpretation restrictive de l’expression 
« activite sexuelle explicite » est aussi etayee par 
P interpretation correlative du sous-al. 
163.1(l)u)(i) et du sous-al. 163.1(l)u)(ii). Ces 
sous-alineas visent deux sortes de representation : 
(i) la representation d’une activite sexuelle expli¬ 
cite et (ii) la representation fixe des organes 
sexuels ou de la region anale d’un enfant. Le sous- 
alinea (ii) indique clairement que le legislates a 
voulu s’attaquer a la representation d’actes situes 
presque a l’extremite de l’eventail. Meme si on 
peut theoriquement soutenir que le legislates a 
voulu que le sous-al. (i) ait une portee beaucoup 
plus large que le sous-al. (ii), il semble plus vrai- 
semblable qu’il voulait que le sous-al. (i) s’ap¬ 
plique a la contrepartie du sous-al. (ii) relative aux 
activites. 
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Finally, Parliament’s goal of preventing hann to 
children related to child pornography supports a 
restrained interpretation of “explicit sexual activ¬ 
ity’’. The evidence suggests that harm to children 
produced by child pornography arises from depic¬ 
tions of explicit sexual acts with children at the 
extreme end of the spectrum. The literature on 
hann focuses mainly on depictions of sexual activ¬ 
ity involving nudity and portrayal of the sexual 
organs and anal region. It is reasonable to conclude 
that this sort of material was uppennost in Parlia¬ 
ment’s mind when it adopted this law. 


I conclude that “explicit sexual activity” refers 
to acts which viewed objectively fall at the 
extreme end of the spectrum of sexual activity — 
acts involving nudity or intimate sexual activity, 
represented in a graphic and unambiguous fashion, 
with persons under or depicted as under 18 years 
of age. The law does not catch possession of visual 
material depicting only casual sexual contact, like 
touching, kissing, or hugging, since these are not 
depictions of nudity or intimate sexual activity. 
Certainly, a photo of teenagers kissing at summer 
camp will not be caught. At its furthest reach, the 
section might catch a video of a caress of an ado¬ 
lescent girl’s naked breast, but only if the activity 
is graphically depicted and unmistakably sexual. 
(For a discussion of such concerns see B. 
Blugennan and L. May, “The New Child Pornog¬ 
raphy Law: Difficulties of Bill C-128“ (1995), 4 
M.C.L.R. 17.) 


4. “Dominant Characteristic” and “Sexual Pur¬ 
pose” 

The objective approach should also be applied 
to the term “dominant characteristic” in s. 
163.1(l)(a)(ii), which targets possession of visual 
material whose “dominant characteristic” is “the 
depiction, for a sexual purpose, of a sexual organ 
or the anal region of a person under the age of 


48 

Enfm, l’objectif du legislateur de prevenir le 
prejudice cause aux enfants par la pomographie 
juvenile appuie Finterpretation restrictive de l’ex- 
pression «activite sexuelle explicite». Selon la 
preuve, le prejudice cause aux enfants par la por¬ 
nographic juvenile est imputable aux representa¬ 
tions d’actes sexuels explicites avec des enfants, 
situees a l’extremite de l’eventail. La litterature 
relative au prejudice met principalement l’accent 
sur la representation de T activite sexuelle compor- 
tant la nudite et la representation des organes 
sexuels et de la region anale. II est raisonnable de 
conclure que c’est a ce genre de materiel que le 
legislateur a surtout voulu s’attaquer en adoptant 
cette disposition. 

Je conclus que l’expression « activite sexuelle 49 
explicite» s’entend des actes qui, consideres 
objectivement, se situent a l’extremite de l’eventail 
des activites sexuelles, a savoir les actes compor- 
tant la nudite ou des activites sexuelles intimes, 
represents de maniere detaillee et non equivoque, 
avec une personne agee de moins de 18 ans ou pre¬ 
sentee comme telle. La disposition n’interdit pas la 
possession de materiel visuel representant seule- 
ment des contacts sexuels anodins, comme l’attou- 
chement, le baiser ou l’etreinte, etant donne qu’on 
n’y depeint aucune nudite ni aucune activite 
sexuelle intime. La photo d’adolescents echan- 
geant un baiser a la colonie de vacances n’est sure- 
ment pas visee. A l’extreme limite, la disposition 
pourrait s’appliquer a une bande video dans 
laquelle les seins nus d’une adolescente sont cares¬ 
ses, mais seulement si T activite est representee de 
maniere detaillee et revet indeniablement un carac- 
tere sexuel. (A cet egard, voir l’analyse de B. Blu- 
german et L. May, « The New Child Pornography 
Law: Difficulties of Bill C-128» (1995), 4 
M.C.L.R. 17.) 

4. «Caracteristique dominante» et «but 

sexuel» 

II faut egalement analyser de tacon objective 50 
l’expression « caracteristique dominante » au sous- 
al. 163.1(l)«)(ii), qui vise la possession de materiel 
visuel dont «la caracteristique dominante est la 
representation, dans un but sexuel, d’organes 
sexuels ou de la region anale d’une personne agee 
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eighteen years”. The question is whether a reason¬ 
able viewer, looking at the depiction objectively 
and in context, would see its “dominant character¬ 
istic” as the depiction of the child’s sexual organ 
or anal region. The same applies to the phrase “for 
a sexual purpose”, which I would interpret in the 
sense of reasonably perceived as intended to cause 
sexual stimulation to some viewers. 


Family photos of naked children, viewed objec¬ 
tively, generally do not have as their “dominant 
characteristic” the depiction of a sexual organ or 
anal region “for a sexual purpose”. Placing a photo 
in an album of sexual photos and adding a sexual 
caption could change its meaning such that its 
dominant characteristic or purpose becomes 
unmistakably sexual in the view of a reasonable 
objective observer: see R. v. Hurtubise, [1997] 
B.C.J. No. 40 (QL) (S.C.), at paras. 16-17. Absent 
evidence indicating a dominant prurient purpose, a 
photo of a child in the bath will not be caught. To 
secure a conviction the Crown must prove beyond 
a reasonable doubt that the “dominant characteris¬ 
tic” of the picture is a depiction of the sexual organ 
or anal region “for a sexual purpose”. If there is a 
reasonable doubt, the accused must be acquitted. 


5. “Sexual Organ” 

Section 163.1(l)(u)(ii) catches static depictions 
for a sexual purpose of the “sexual organ” or “anal 
region” of a person under 18 years, provided this is 
the dominant characteristic of the representation. 
This raises the question of the meaning of “sexual 
organ”. 

Prudence suggests leaving the precise content of 
“sexual organ” to future case-law. However, no 
one suggests that s. 163.1(1 )(«)(ii) was designed to 
catch depictions of eyes or lips. Parliament’s pur¬ 
pose of targeting possession of material associated 
with a reasoned risk of harm to children suggests a 
restrained interpretation of “sexual organ” in sub- 


de mo ins de dix-huit ans ». II s’agit de determiner 
si une personne raisonnable qui considererait la 
representation de maniere objective et en contexte 
conclurait que sa « caracteristique dominante » est 
la representation des organes sexuels ou de la 
region anale de l’enfant. II en va de meme de l’ex- 
pression « dans un but sexuel », qui s’entend selon 
moi de ce qui est raisonnablement percu comme 
visant a stimuler sexuellement certaines personnes. 

D’un point de vue objectif, la « caracteristique 
dominante » des photos de famille representant des 
enfants nus n’est generalement pas la representa¬ 
tion, « dans un but sexuel », d’organes sexuels ou 
de la region anale d’un enfant. Placer la photo dans 
un album de photos a caractere sexuel et ajouter 
une legende a connotation sexuelle est susceptible 
d’en modifier le sens et de faire en sorte qu’un 
observateur objectif et raisonnable considerera que 
sa caracteristique ou fin dominante est indeniable- 
ment sexuelle : voir R. c. Hurtubise, [1997] B.C.J. 
No. 40 (QL) (C.S.), par. 16-17. A defaut d’une 
preuve indiquant l’existence d’une fin lubrique 
dominante, la photo d’un enfant dans une bai¬ 
gnoire n’est pas visee. Pour obtenir une declaration 
de culpabilite, le ministere public doit prouver, 
hors de tout doute raisonnable, que la « caracteris¬ 
tique dominante » de la photo est la representation, 
« dans un but sexuel », d’organes sexuels ou de la 
region anale. S’il existe un doute raisonnable, T ac¬ 
cuse doit etre acquitte. 

5. « Organes sexuels » 

Le sous-alinea 163.1 (1 )«)(ii) vise la representa¬ 
tion fixe, dans un but sexuel, d’« organes sexuels » 
ou de la « region anale » d’une personne agee de 
moins de 18 ans, pourvu qu’il s’agisse de la carac¬ 
teristique dominante de la representation. Cela 
souleve la question du sens a donner a l’expression 
« organes sexuels ». 

II serait prudent de laisser a la jurisprudence 
future le soin de definir precisement cette expres¬ 
sion. Cependant, nul ne pretend que le sous-al. 
163.1(l)«)(ii) vise la representation des yeux ou 
des levres. La volonte du legislateur d’interdire la 
possession de materiel suscitant une crainte raison- 
nee qu’un prejudice ne soit cause aux enfants 
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para, (ii), similar to that discussed above with 
respect to subpara. (i). 


6. Written Material: “Advocates or counsels” 

The second category of child pornography 
caught by s. 163.1(1) is “any written material or 
visual representation that advocates or counsels 
sexual activity with a person under the age of eigh¬ 
teen years that would be an offence under this 
Act”. 

This section is more limited than the definition 
of visual pornography in s. 163.1(l)(u), which cap¬ 
tures sexual “representation[s]” of children. Sec¬ 
tion 163.1(l)(b) is confined to material relating to 
activity that would be a crime under the Criminal 
Code. Moreover, it is confined to material that 
“counsels” or “advocates” such crimes. On its 
face, it appears to be aimed at combating written 
and visual material that actively promotes the com¬ 
mission of sexual offences with children. 


At stake is not whether the maker or possessor 
of the material intended to advocate or counsel the 
crime, but whether the material, viewed objec¬ 
tively, advocates or counsels the crime. “Advo¬ 
cate” is not defined in the Criminal Code. “Coun¬ 
sel” is dealt with only in connection with the 
counseling of an offence: s. 22 of the Criminal 
Code, where it is stated to include “procure, solicit 
or incite”. “Counsel” can mean simply to advise; 
however in criminal law it has been given the 
stronger meaning of actively inducing: see R. v. 
Dionne (1987), 38 C.C.C. (3d) 171 (N.B.C.A.), at 
p. 180, per Ayles J.A. While s. 22 refers to a per¬ 
son’s actions and s. 163.1(l)(b) refers to material, 
it seems reasonable to conclude that in order to 
meet the requirement of “advocates” or “coun¬ 
sels”, the material, viewed objectively, must be 
seen as “actively inducing” or encouraging the 
described offences with children. Again, Parlia¬ 
ment’s purpose of capturing material causing a 
reasoned risk of harm to children may offer gui- 


indique qu’il faut donner a l’expression « organes 
sexuels » utilisee au sous-al. (ii) une interpretation 
restrictive similaire a celle analysee plus haut rela- 
tivement au sous-al. (i). 

6. Ecrit qui « preconise ou conseille » 

La deuxieme categorie de pomographie juvenile 54 
visee par le par. 163.1(1) comprend «tout ecrit ou 
[. ..] toute representation qui preconise ou con¬ 
seille une activite sexuelle avec une personne agee 
de moins de dix-huit ans qui constituerait une 
infraction a la presente loi ». 

Cette disposition a une portee plus restreinte que 55 
la definition de la pomographie visuelle a l’al. 
163.1(l)u), laquelle englobe toute «representa¬ 
tion » a connotation sexuelle d’un enfant. L’alinea 
163.1(l)b) ne vise que le materiel se rapportant a 
une activite qui constituerait un crime au sens du 
Code criminel. En outre, il ne vise que le materiel 
qui « preconise » ou « conseille » la perpetration 
de tels crimes. De prime abord, l’objectif de cet 
alinea semble etre de lutter contre l’ecrit et la 
representation qui encouragent activement la per¬ 
petration d’infractions d’ordre sexuel avec des 
enfants. 

II s’agit de savoir non pas si l’auteur ou le pos- 56 
sesseur du materiel a voulu preconiser ou conseil- 
ler la perpetration du crime, mais si, pris objective- 
ment, le materiel preconise ou conseille la 
perpetration de ce crime. « Preconiser » n’est pas 
defmi dans le Code criminel. « Conseiller » n’est 
traite qu’a l’art. 22 du Code criminel (conseiller de 
commettre une infraction) qui precise que « con¬ 
seiller » s’entend «d’amener et d’inciter», et 
« conseil » de « Tencouragement visant a amener 
ou a inciter ». « Conseiller » peut simplement vou- 
loir dire recommander, mais en droit criminel, on 
lui donne le sens plus fort d’encourager active¬ 
ment : voir R. c. Dionne (1987), 38 C.C.C. (3d) 

171 (C.A.N.-B.), p. 180, le juge Ayles. Bien que 
Part. 22 renvoie aux actes d’une personne, et Pal. 
163.1(l)b) a du materiel, il semble raisonnable de 
supposer que, pour qu’il « preconise » ou « con¬ 
seille », le materiel, pris objectivement, doit 
«encourager activement» la perpetration des 
infractions commises avec des enfants qui sont 
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dance. The mere description of the criminal act is 
not caught. Rather, the prohibition is against mate¬ 
rial that, viewed objectively, sends the message 
that sex with children can and should be pursued. 


Without suggesting that the distinction is easy to 
apply in practice, a purposive approach appears to 
exclude many of the alleged examples of the law’s 
overbreadth. For instance, works aimed at descrip¬ 
tion and exploration of various aspects of life that 
incidentally touch on illegal acts with children are 
unlikely to be caught. While Nabokov’s Lolita, 
Boccaccio’s Decameron, and Plato’s Symposium 
portray or discuss sexual activities with children, 
on an objective view they cannot be said to advo¬ 
cate or counsel such conduct in the sense of 
actively inducing or encouraging it. Nor would the 
section catch political advocacy for lowering the 
age of consent because such advocacy would not 
promote the commission of an offence but the 
amendment of the law. Likewise, an anthropologi¬ 
cal work discussing the sexual practices of adoles¬ 
cents in other cultures and describing such adoles¬ 
cents as well-adjusted and healthy would not be 
caught because it would be merely descriptive as 
opposed to advocating or counselling illegal acts. I 
note that in any event these examples would likely 
fall within the artistic merit, medical, educational, 
scientific, or public good defences, discussed 
below. 


It must also be remembered that it is only the 
advocating or counselling of sexual activity with a 
person under the age of 18 that would be an 
offence under the Criminal Code that is captured 
by this part of the definition of child pornography. 
Many of the sexual offences in the Code apply 
only to sexual activity involving an individual 


representees. La encore, l’intention du legislates 
de viser le materiel qui suscite une crainte raison- 
nee qu’un prejudice ne soit cause a des enfants 
peut indiquer la voie a suivre. La simple descrip¬ 
tion de l’acte criminel n’est pas visee. L’interdic- 
tion porte plutot sur du materiel qui, considere 
objectivement, transmet le message qu’on peut et 
qu’on devrait avoir des rapports sexuels avec des 
enfants. 

Sans laisser entendre que la distinction est facile 
a faire en pratique, 1’analyse fondee sur l’objet vise 
parait exclure bon nombre d’exemples de situa¬ 
tions qui illustreraient la portee excessive de la dis¬ 
position. Par exemple, les oeuvres vouees a la des¬ 
cription et a l’exploration de differents aspects de 
la vie qui, de maniere incidente, font etat d’actes 
illegaux accomplis avec des enfants ne sont vrai- 
semblablement pas visees. Meme si Lolita de 
Nabokov, Decameron de Boccace et le Banquet de 
Platon represented ou analysed des activites 
sexuelles avec des enfants, on ne saurait dire, 
objectivement, que ces oeuvres preconisent ou con- 
seillent un tel comportement au sens de l’encoura- 
ger activement. La disposition ne s’appliquerait 
pas non plus a la defense, sur le plan politique, de 
l’abaissement de Page du consentement valide, du 
fait que cette defense preconiserait non pas la per¬ 
petration d’une infraction, mais plutot la modifica¬ 
tion de la loi. De meme, un ouvrage d’anthropolo- 
gie analysant les pratiques sexuelles d’adolescents 
d’autres cultures et les presentant comme etant 
bien adaptes et en sante ne serait pas vise, car il ne 
ferait que decrire une situation au lieu de preconi- 
ser ou conseiller l’accomplissement d’actes ille¬ 
gaux. Je constate que, de toute faipon, ces exemples 
releveraient probablement des moyens de defense 
fondes sur la valeur artistique, sur l’existence d’un 
but educatif, scientifique ou medical ou encore sur 
le bien public, qui sont analyses plus loin. 

II faut aussi se rappeler que seul le fait de preco- 
niser ou de conseiller une activite sexuelle avec 
une personne agee de moins de 18 ans constituerait 
une infraction au Code criminel visee par cette par- 
tie de la definition de la pornographie juvenile. De 
nombreuses infractions d’ordre sexuel prevues par 
le Code ne s’appliquent qu’a l’activite sexuelle 
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under the age of 14. For instance, the offences of 
sexual interference (s. 151) and invitation to sexual 
touching (s. 152) apply only when individuals 13 
or under are involved, unless the person doing the 
touching or inviting is in a position of trust or 
authority (s. 153). Advocating the consensual sex¬ 
ual touching of a 16-year-old is not an offence 
under s. 151 and therefore would not be caught by 
this part of the child pornography definition. How- 
ever, advocating such touching by, for example, a 
teacher or hockey coach, is an offence and would 
be caught. Similarly, inviting a 14-year-old to con- 
sensually sexually touch another person is not an 
offence under s. 152 and would also not be caught 
(subject to the same position of trust or authority 
exception). Finally, advocating consensual vaginal 
intercourse with a 15-year-old is not an offence, as 
the age of consent is 14. Written materials or vis¬ 
ual representations that advocate or counsel such 
acts of intercourse are therefore also not caught by 
s. 163.1 (1 )(Zj). 


Flowever, it must be observed that the provision 
is broad enough to capture written works created 
by the author alone, solely for his or her own eyes. 
For example, the law could arguably extend to a 
teenager’s favourable diary account of a sexual 
encounter. The interpretations of “advocates or 
counsels” and the fact that the description must be 
of an unlawful act reduce the likelihood of this 
happening. Nevertheless, the possibility remains 
that a teenager’s private account of a sexual 
encounter could be caught. This example, like that 
of a drawing made and kept exclusively by the 
accused, engages the value of private self-fulfil¬ 
ment and appears to pose little real risk of harm to 
children, rendering it constitutionally problematic. 


7. The Defences 

In addition to limiting the ambit of the definition 
of child pornography, Parliament created a number 


impliquant une personne de moins de 14 ans. Par 
exemple, les contacts sexuels (art. 151) et l’incita- 
tion a des contacts sexuels (art. 152) ne s’appli- 
quent que si des personnes de 13 ans ou moins sont 
en cause, a moins que l’auteur de l’attouchement 
ou de l’incitation ne soit une personne en situation 
d’autorite ou de confiance (art. 153). Preconiser le 
contact sexuel consensuel avec une personne de 16 
ans n’est pas une infraction a l’art. 151 et ne serait 
done pas vise par cette partie de la definition de la 
pomographie juvenile. Toutefois, preconiser ce 
genre de contact par un enseignant ou un entrai- 
neur de hockey, notamment, est une infraction et 
serait vise. De meme, inviter un jeune de 14 ans a 
avoir un contact sexuel consensuel avec une autre 
personne n’est pas une infraction a Part. 152 et ne 
serait pas vise non plus (sous reserve de la meme 
exception relative a la personne en situation d’au¬ 
torite ou de confiance). Enfm, preconiser des rela¬ 
tions vaginales consensuelles avec une personne de 
15 ans n’est pas une infraction puisque Page du 
consentement valide est de 14 ans. Les ecrits ou les 
representations qui preconisent ou conseillent de 
tels rapports sexuels ne sont done pas vises par 
Pal. 163.1(1)*). 

II faut toutefois noter que la disposition a une 59 
portee suffisamment large pour viser les ecrits 
crees uniquement par P auteur et destines exclusi- 
vement a son usage personnel. Par exemple, on 
pourrait soutenir que la disposition s’applique 
meme a la partie d’un journal intime dans laquelle 
un adolescent relaterait positivement une aventure 
sexuelle. L’interpretation des mots « preconise ou 
conseille » et le fait qu’il doit s’agir de la descrip¬ 
tion d’un acte illegal diminuent les chances que 
cela se produise. II reste cependant que le recit 
prive d’une aventure sexuelle par un adolescent 
pourrait etre vise. Cet exemple, comme celui d’un 
dessin effectue et conserve uniquement par l’ac- 
cuse, fait intervenir la valeur de l’epanouissement 
personnel et ne semble exposer les enfants qu’a un 
faible risque reel de prejudice, ce qui le rend cons- 
titutionnellement problematique. 

7. Les moyens de defense 

En plus de restreindre la portee de la definition 60 
de la pomographie juvenile, le legislateur a prevu 
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of defences. In so doing, Parliament recognized 
that the law could unduly impinge on some of the 
values protected by the guarantee of free expres¬ 
sion, like artistic creativity, education, medical 
research, or other public purposes, and sought to 
provide protection for activities furthering these 
values. The defences should be liberally construed 
with this purpose in mind. 

(a) The Defence of Artistic Merit 

Section 163.1(6) provides a defence for a repre¬ 
sentation or written material that constitutes child 
pornography if it has “artistic merit”. Three issues 
arise regarding the ambit of this defence: (1) the 
meaning of “artistic merit”; (2) whether artistic 
works must conform to “community standards” in 
order to gain the protection of the defence; and (3) 
the procedure for considering the defence. When 
construing the defence of artistic merit, we must 
keep in mind the admonition of Sopinka J. in But¬ 
ler, supra, at p. 486: “Artistic expression rests at 
the heart of freedom of expression values and any 
doubt in this regard must be resolved in favour of 
freedom of expression.” Simply put, the defence 
must be construed broadly. 


The first question is what the defence covers. It 
seems clear the defence must be established objec¬ 
tively, since Parliament cannot have intended a 
bare assertion of artistic merit to provide a 
defence. This leaves two possibilities. First, “artis¬ 
tic merit” may refer to the quality of the work in 
the opinion of objective observers. It is not uncom¬ 
mon in everyday discourse to say of a work of art 
that, although it is genuinely art, it possesses little 
or no “artistic merit”. If “artistic merit” is used in 
this sense, then the task of the court would be to 
determine how good the work of art was. Art stu¬ 
dents learning their craft, inept artists and artists 
breaking conventions to establish new idioms 
might well find their work classified as lacking 
“artistic merit” and hence lose the benefit of the 


un certain nombre de moyens de defense. Ce fai- 
sant, il a reconnu que la disposition pourrait porter 
indument atteinte a certaines valeurs protegees par 
la garantie de la liberte d’expression, telles la crea¬ 
tivity artistique, T education, la recherche medicale 
et d’autres fins publiques, et il a tente de proteger 
les activites qui servent ces valeurs. Les moyens de 
defense doivent etre interprets liberalement en 
gardant ce but a T esprit. 

a) Le moyen de defense fonde sur la valeur 
artistique 

Le paragraphe 163.1(6) prevoit un moyen de 
defense a l’egard de l’ecrit ou de la representation 
qui constitue de la pomographie juvenile, mais qui 
a une «valeur artistique». Trois questions se 
posent au sujet de sa portee : (1) Que signifie l’ex- 
pression « valeur artistique »? (2) L’ceuvre artis¬ 
tique doit-elle etre conforme aux «nonnes 
sociales» pour que le moyen de defense puisse etre 
invoque a son egard? (3) Quelle procedure faut-il 
suivre pour examiner ce moyen de defense? Nous 
devons interpreter le moyen de defense fonde sur 
la valeur artistique en nous rappelant la mise en 
garde du juge Sopinka dans Tarret Butler, precite, 
p. 486 : « L’expression artistique est au cosur des 
valeurs relatives a la liberte d’expression et tout 
doute a cet egard doit etre tranche en faveur de la 
liberte d’expression ». Cela veut simplement dire 
que ce moyen de defense doit etre interpret large- 
ment. 

La premiere question est de savoir ce que vise le 
moyen de defense. Il semble clair qu’il doit etre 
etabli de maniere objective, etant donne que le 
legislateur n’a pu vouloir que le simple fait d’invo- 
quer la valeur artistique constitue un moyen de 
defense. Deux possibilites s’offrent done. Premie - 
rement, la « valeur artistique » peut s’entendre de 
la qualite de l’ceuvre selon l’observateur objectif. Il 
n’est pas rare, dans la vie de tous les jours, qu’on 
dise d’une ceuvre d’art que, meme si elle constitue 
veritablement de Tart, elle n’a aucune «valeur 
artistique» ou en a tres peu. Si l’expression 
« valeur artistique » est utilisee dans ce sens, il 
incombe alors au tribunal d’evaluer la qualite de 
l’ceuvre d’art. L’etudiant qui fait l’apprentissage 
d’un art, l’artiste inepte ou T artiste qui rompt avec 
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defence. On the assumption that this was the 
meaning of “artistic merit”, it was argued that the 
defence is too limited and arbitrary to protect artis¬ 
tic expression adequately. 


The second meaning that can be ascribed to 
“artistic merit” is “possessing the quality of art”, or 
“artistic character”. On this meaning, a person who 
produces art of any kind is protected, however 
crude or immature the result of the effort in the 
eyes of the objective beholder. This interpretation 
seems more consistent with what Parliament 
intended. It is hard to conceive of Parliament wish¬ 
ing to make criminality depend on the worth of the 
accused’s art. It would be discriminatory and irra¬ 
tional to permit a good artist to escape criminality, 
while criminalizing less fashionable, less able or 
less conventional artists. Such an interpretation 
would run counter to the need to give the defence a 
broad and generous meaning. I conclude that 
“artistic merit” should be interpreted as including 
any expression that may reasonably be viewed as 
art. Any objectively established artistic value, 
however small, suffices to support the defence. 
Simply put, artists, so long as they are producing 
art, should not fear prosecution under s. 163.1(4). 


What may reasonably be viewed as art is admit¬ 
tedly a difficult question — one that philosophers 
have pondered through the ages. Although it is 
generally accepted that “art” includes the produc¬ 
tion, according to aesthetic principles, of works of 
the imagination, imitation or design ( New Shorter 
Oxford English Dictionary on Historical Princi¬ 
ples (1993), vol. 1, p. 120), the question of whether 
a particular drawing, film or text is art must be left 
to the trial judge to determine on the basis of a 
variety of factors. The subjective intention of the 
creator will be relevant, although it is unlikely to 
be conclusive. The form and content of the work 


les conventions pour etablir un nouveau mode 
d’expression pourrait se faire dire que son osuvre 
manque de « valeur artistique » et done etre inca¬ 
pable de se prevaloir du moyen de defense. En 
tenant pour acquis que tel etait le sens de l’expres- 
sion « valeur artistique », on a fait valoir que le 
moyen de defense est trap restreint et arbitraire 
pour proteger adequatement l’expression artis¬ 
tique. 

Le deuxieme sens qui peut etre donne a l’ex¬ 
pression « valeur artistique » est « qui possede la 
qualite reconnue a l’art» ou « qui participe de 
l’art ». Selon ce sens, tout createur d’art quel qu’il 
soit est protege meme si ses efforts produisent une 
osuvre grossiere ou immature selon l’observateur 
objectif. Cette interpretation parait davantage com¬ 
patible avec 1’intention du legislateur, car on ima¬ 
gine difficilement qu’il a voulu assujettir la res- 
ponsabilite criminelle a la valeur de l’art de 
l’accuse. II serait discriminatoire et irrationnel de 
permettre a un bon artiste d’echapper a la respon- 
sabilite criminelle mais d’incriminer un artiste plus 
marginal, moins talentueux ou moins conformiste. 
Une telle interpretation irait a l’encontre de la 
necessity d’interpreter le moyen de defense d’une 
maniere large et liberale. Je conclus que les mots 
« valeur artistique » doivent s’entendre de toute 
forme d’expression pouvant raisonnablement etre 
consideree comme de l’art. Toute valeur artistique 
objectivement etablie, si minime soit-elle, suffit a 
fonder le moyen de defense. Tant qu’il produit de 
l’art, l’artiste ne devrait tout simplement pas crain- 
dre d’etre poursuivi en vertu du par. 163.1(4). 

La question de savoir ce qui peut raisonnable¬ 
ment etre considere comme de l’art est certes diffi¬ 
cile et fait depuis toujours reflechir les philo- 
sophes. Bien qu’il soit generalement admis que 
l’«art» s’entend notamment de la production, 
selon des principes esthetiques, d’osuvres emanant 
de 1’imagination, imitees ou originales (New Shor¬ 
ter Oxford English Dictionary on Historical Prin¬ 
ciples (1993), vol. 1, p. 120), la question de savoir 
si un dessin, un film ou un texte en particulier est 
de l’art doit etre tranchee par le juge du proces, 
compte tenu de toute une gamme de facteurs. L’in- 
tention subjective du createur sera pertinente, mais 
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may provide evidence as to whether it is art. Its 
connections with artistic conventions, traditions or 
styles may also be a factor. The opinion of experts 
on the subject may be helpful. Other factors, like 
the mode of production, display and distribution, 
may shed light on whether the depiction or writing 
possesses artistic value. It may be, as the case law 
develops, that the factors to be considered will be 
refined. 


This brings me to the issue of whether the 
defence incorporates a community tolerance stan¬ 
dard. In Ontario (Attorney General) v. Longer 
(1995), 123 D.L.R. (4th)' 289 (Ont. Ct. (Gen. 
Div.)), McCombs J. interpreted s. 163.1(6) as 
importing a requirement that material, to have 
artistic merit, must comport with community stan¬ 
dards in the sense of not posing a risk of harm to 
children. I am not persuaded that we should read a 
community standards qualification into the 
defence. To do so would involve reading in a qual¬ 
ification that Parliament has not stated. Further, 
reading in the qualification of conformity with 
community standards would run counter to the 
logic of the defence, namely that artistic merit out¬ 
weighs any harm that might result from the sexual 
representations of children in the work. Most 
material caught by the definition of child pornog¬ 
raphy could pose a potential risk of harm to chil¬ 
dren. To restrict the artistic merit defence to mate¬ 
rial posing no risk of harm to children would 
defeat the purpose of the defence. Parliament 
clearly intended that some pornographic and possi¬ 
bly harmful works would escape prosecution on 
the basis of this defence; otherwise there is no 
need for it. 


The third issue is how the artistic merit defence 
functions procedurally. The test, as mentioned, is 
objective. The wording of the section suggests that 
it functions in the same manner as other defences 
such as self defence, provocation or necessity. The 


probablement non concluante. La forme et la 
teneur de T oeuvre peuvent permettre de determiner 
s’il s’agit d’art. Ses liens avec des conventions, tra¬ 
ditions ou styles artistiques peuvent egalement etre 
un facteur a considered L’avis d’un expert sur le 
sujet peut etre utile. D’autres facteurs comme le 
mode de production, de presentation et de distribu¬ 
tion peuvent aider a determiner si l’ecrit ou la 
representation a une valeur artistique. II se peut 
qu’avec T evolution de la jurisprudence l’identite 
des facteurs a considerer se precise. 

Ceci nous amene a la question de savoir si le 
moyen de defense comporte une norme sociale de 
tolerance. Dans Ontario (Attorney General) c. 
Longer (1995), 123 D.L.R. (4th) 289 (C. Ont. 
(Div. gen.)), le juge McCombs a conclu que le 
par. 163.1(6) signifie que, pour avoir une valeur 
artistique, le materiel doit etre conforme aux 
normes sociales en ce sens qu’il ne doit pas expo¬ 
ser les enfants a un prejudice. Je ne suis pas con- 
vaincue qu’il y ait lieu de considerer que ce moyen 
de defense comporte une restriction fondee sur les 
normes sociales, car cela reviendrait a inclure une 
condition que le legislateur n’a pas formulee. En 
outre, il serait contraire a la logique du moyen de 
defense de considerer qu’il comporte la condition 
de la conformite aux normes sociales, laquelle 
logique veut que la valeur artistique l’emporte sur 
le prejudice susceptible de resulter de la represen¬ 
tation a caractere sexuel d’un enfant dans l’ceuvre. 
La majeure partie du materiel vise par la definition 
de la pomographie juvenile est susceptible de cau¬ 
ser un prejudice aux enfants. Restreindre le moyen 
de defense fonde sur la valeur artistique a ce qui 
n’expose les enfants a aucun risque de prejudice 
contrecarrerait l’objet de ce moyen de defense. Le 
legislateur a manifestement voulu que certaines 
oeuvres pomographiques susceptibles d’etre preju- 
diciables echappent a toutes poursuites grace a ce 
moyen de defense, qui autrement n’aurait aucune 
utilite. 

La troisieme question est la procedure a suivre a 
l’egard du moyen de defense fonde sur la valeur 
artistique. Comme nous l’avons vu, le critere est 
objectif. Le libelle de la disposition indique qu’elle 
s’applique de la meme fa<;on que d’autres moyens 
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accused raises the defence by pointing to facts 
capable of supporting it (generally something 
more than a bare assertion that the creator subjec¬ 
tively intended to create art), at which point the 
Crown must disprove the defence beyond a reason¬ 
able doubt: see Lctnger, supra. 


I add this footnote. The statutory defence of 
artistic merit to a charge of possession of child 
pornography is conceptually different from the 
defence of artistic merit to a charge of obscenity 
under s. 163 of the Criminal Code. With respect to 
s. 163, the meaning of obscenity and the defence 
of artistic merit are largely judicial creations. It 
turns on whether the sexual portrayal is the domi¬ 
nant purpose of the work, on the one hand, or 
essential to a wider artistic purpose, on the other 
(the internal necessities test). It also asks whether 
the sexual aspect of the work, viewed in context, 
would meet community standards of tolerance. 
The definition of child pornography, by contrast, 
stands independent of the defence of artistic merit, 
making the language of “internal necessity” and 
the logic of “either obscenity or art” inapposite. 
For this reason, and with the greatest respect for 
the contrary view expressed by McCombs J. in 
Longer, supra, I do not find it incongruous to 
interpret the defence of artistic merit to the child 
pornography offences differently from that devel¬ 
oped under the obscenity provisions. 


(b) The Defence of "Educational, Scientific or 
Medical Purpose” 

Section 163.1(6) creates a defence for material 
that serves a medical, educational or scientific pur¬ 
pose. This refers to the purpose the material, 
viewed objectively, may serve, not the purpose for 
which the possessor actually holds it. How the 
material was produced or is possessed is obviously 


de defense, telles la legitime defense, la provoca¬ 
tion ou la necessity. L’accuse invoque le moyen de 
defense en signalant des faits susceptibles de 
l’etayer (qui represented generalement plus 
qu’une simple assertion que Tauteur a voulu sub- 
jectivement creer de l’art), apres quoi le ministere 
public doit refuter hors de tout doute raisonnable le 
moyen de defense : voir Longer, precite. 

J’ajoute une precision. Le moyen de defense 67 
fonde sur la valeur artistique que prevoit la loi 
dans le cas d’une accusation de possession de por¬ 
nographic juvenile differe, sur le plan conceptuel, 
du moyen de defense fonde sur la valeur artistique 
qui peut etre invoque dans le cas d’une accusation 
d’obscenite portee en vertu de fart. 163 du Code 
criminel. En ce qui conceme ce dernier article, la 
sens de l’obscenite et la defense fondee sur la 
valeur artistique resulted dans une large mesure de 
la jurisprudence. II depend de la question de 
savoir, d’une part, si la representation sexuelle est 
l’objectif dominant de l’ceuvre ou, d’autre part, si 
elle est essentielle a un objectif artistique plus 
large (le critere des besoins internes). II faut aussi 
se demander si, compte tenu du contexte, 1’aspect 
sexuel de l’osuvre satisferait aux normes sociales 
de tolerance. Par contre, la definition de la porno¬ 
graphic juvenile est independante du moyen de 
defense fonde sur la valeur artistique, ce qui rend 
inutiles la notion des « besoins internes » et le rai- 
sonnement « de l’obscenite ou de Part». Pour ce 
motif, et avec le plus grand respect pour l’avis con- 
traire exprime par le juge McCombs dans Longer, 
precite, il ne me parait pas incongm, lorsqu’il est 
question d’infractions en matiere de pomographie 
juvenile, de donner au moyen de defense fonde sur 
la valeur artistique une interpretation differente de 
celle qui lui est donnee sous le regime des disposi¬ 
tions relatives a l’obscenite. 

b) Le moyen de defense fonde sur Texistence 
d’un « but educatif, scientifique ou medical» 

Le paragraphe 163.1(6) etablit un moyen de 68 
defense a l’egard du materiel qui a un but medical, 
educatif ou scientifique. II s’agit du but auquel le 
materiel peut objectivement servir et non du but 
dans lequel la personne l’a effectivement en sa 
possession. La maniere dont le materiel a ete pro- 
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relevant to this determination. While arguably few 
medical, educational and scientific works would 
fall within s. 163.1(1), Parliament has made it clear 
that if they do, possession of them is legal. The 
procedural aspects of the defence of artistic merit 
would apply to this defence. 


The defence of possession for medical, educa¬ 
tion and scientific purposes, like the other 
defences, should be interpreted liberally in accor¬ 
dance with Parliament’s intent. On such an 
approach, possession of materials for therapeutic 
purposes might meet the requirements of the 
defence. This defence will apply in appropriate cir¬ 
cumstances to sketches and stories penned in the 
process of self-analysis or a couple’s record of 
their sexual conduct held for the purpose of fur¬ 
thering that relationship: J. Ross, “R. v. Sharpe and 
Private Possession of Child Pornography” (2000), 
11 Constitutional Forum 50, at p. 57. 


(c) The Defence of "Public Good” 

“Public good” has been interpreted as “neces¬ 
sary or advantageous to religion or morality, to the 
administration of justice, the pursuit of science, 
literature, or art, or other objects of general inter¬ 
est”: J. F. Stephen, A Digest of the Criminal Law 
(9th ed. 1950), at p. 173, adopted in R. v. American 
News Co. (1957), 118 C.C.C. 152 (Ont. C.A.), at 
pp. 161-62, and R. v. Delorme (1973), 15 C.C.C. 
(2d) 350 (Que. C.A.), at pp. 358-59. The public 
good defence has received little interpretation in 
the obscenity context, and a precise definition of 
its ambit is beyond the scope of this appeal. Once 
again, a purposive interpretation would appear to 
be appropriate. Examples of possession of child 
pornography which could serve the public good 
include possession of child pornography by people 
in the justice system for purposes associated with 
prosecution, by researchers studying the effects of 
exposure to child pornography, and by those in 
possession of works addressing the political or 
philosophical aspects of child pornography. Again, 


duit ou est conserve est Svidemment pertinente a 
cet Sgard. Bien qu’on puisse soutenir que peu 
d’ouvrages mSdicaux, Sducatifs ou scientifiques 
seraient vises par le par. 163.1(1), le lSgislateur dit 
clairement que, meme s’ils le sont, leur possession 
est legale. La procedure applicable a ce moyen de 
defense est la meme que pour le moyen de defense 
fondS sur la valeur artistique. 

A T instar des autres moyens de defense, le 
moyen de defense fonde sur la possession dans un 
but medical, Sducatif ou scientifique doit etre inter¬ 
prets libSralement et en conformitS avec 1’inten¬ 
tion du legislateur. Dans cette optique, la posses¬ 
sion de materiel a des fins thSrapeutiques pourrait 
satisfaire aux exigences de ce moyen de defense. 
Dans des circonstances appropriSes, ce moyen de 
defense s’appliquera a des scenarios ou rScits com¬ 
poses dans le cadre d’une introspection ou aux 
activitSs sexuelles consignees par un couple a des 
fins d’Spanouissement de sa relation : J. Ross, « R. 
v. Sharpe and Private Possession of Child Porno¬ 
graphy » (2000), 11 Forum Constitutionnel 50, 
p. 57. 

c) Le moyen de defense fonde sur le « bien 
public » 

Le « bien public » a StS interprets comme Stant 
[TRADUCTION] « ce qui est nScessaire ou favorable 
a la religion ou a la moralitS, a 1’administration de 
la justice, a 1’activitS scientifique, littSraire ou 
artistique ou a d’autres sujets d’intSret general» : 
J. F. Stephen, A Digest of the Criminal Law (9 e ed. 
1950), p. 173; cette interpretation a ete adoptee 
dans R. c. American News Co. (1957), 118 C.C.C. 
152 (C.A. Ont.), p. 161-162, et R. c. Delorme 
(1973), 15 C.C.C. (2d) 350 (C.A. Que.), p. 358- 
359. Le moyen de defense fonde sur le bien public 
a ete peu interprets dans le contexte de 1’obscSnitS 
et la dSfinition prScise de sa portSe dSborde le 
cadre du prSsent pourvoi. La encore, une interpre¬ 
tation tSISologique semblerait appropriSe. La pos¬ 
session de pomographie juvSnile susceptible de 
servir le bien public inclut notamment la posses¬ 
sion de tel matSriel par des intervenants du sys- 
tSme judiciaire dans le cadre d’une poursuite en 
justice, par des chercheurs qui Studient les effets de 
l’exposition a la pomographie juvSnile ou encore 
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the same procedure would apply as for the defence 
of artistic merit. 


It might be argued that the public good is served 
by possession of materials that promote expressive 
or psychological well-being or enhance one’s sex¬ 
ual identity in ways that do not involve harm to 
others. In some cases this might eliminate some of 
the more problematic applications of s. 163.1(4). 
For example, it might in certain cases foreclose the 
law’s application to visual works created and pri¬ 
vately held by one person alone, or to private 
recordings by adolescents of their lawful sexual 
activity. Nevertheless, the public good defence 
might not answer all concerns as to the law’s 
breadth. Absent evidence of public good in the 
particular case, a person might still be convicted 
for possession of material that directly engages the 
value of self-fulfilment and presents little or no 
risk of harm to children. Thus, while the public 
good defence might prevent troubling applications 
of the law in certain cases, it would not do so in 
all. 


8. Summary of Material Caught by Section 

163.1(4) 

Section 163.1(4) of the Criminal Code evinces a 
clear and unequivocal intention to protect children 
from the abuse and exploitation associated with 
child pornography. It criminalizes the possession 
of a substantial range of materials posing a risk of 
harm to children. Written material and visual rep¬ 
resentations advocating the commission of crimi¬ 
nal offences against children is caught. Visual 
material depicting children engaged in explicit 
sexual activity is caught, as is material featuring, 
as a dominant characteristic, the sexual organ or 
anal region of a child for a sexual purpose. The 
reach of the proscription is further broadened by 
extending it to the depiction of both real and imag- 


par des personnes qui ont en leur possession des 
oeuvres traitant des aspects politiques ou philoso- 
phiques de la pomographie juvenile. La encore, la 
procedure applicable est la meme que pour le 
moyen de defense fonde sur la valeur artistique. 

On pourrait soutenir que la possession de mate- 71 
riel qui favorise l’epanouissement expressif ou 
psychologique ou qui renforce l’identite sexuelle 
d’une personne d’une faqon non prejudiciable pour 
autrui sert le bien public. Dans certains cas, cela 
pourrait eliminer certaines des applications les plus 
problematiques du par. 163.1(4). Par exemple, cela 
pourrait parfois empecher que la disposition s’ap- 
plique a des oeuvres visuelles creees et conservees 
en prive par une seule personne, ou a des enregis- 
trements prives que font des adolescents de leurs 
activites sexuelles legales. II se pourrait neanmoins 
que le moyen de defense fonde sur le bien public 
ne dissipe pas toutes les preoccupations concemant 
la portee de la disposition. En l’absence d’une 
preuve que le bien public est servi dans un cas 
donne, quelqu’un pourrait effectivement etre 
declare coupable de possession de materiel qui fait 
directement intervenir la valeur d’epanouissement 
personnel et ne presente que peu ou pas de risques 
de prejudice pour les enfants. Par consequent, bien 
qu’il soit possible que le moyen de defense fonde 
sur le bien public empeche dans certains cas des 
applications inquietantes de la loi, il ne le fera pas 
dans tous les cas. 

8. Resume concemant le materiel vise par le 

par. 163.1(4) 

79 

Le paragraphe 163.1(4) du Code criminel traduit 
T intention claire et nette de proteger les enfants 
contre les sevices et l’exploitation lies a la pomo¬ 
graphie juvenile. II criminalise la possession d’un 
materiel tres varie qui est susceptible de causer un 
prejudice aux enfants. Sont vises les ecrits et les 
representations preconisant la perpetration d’in¬ 
fractions criminelles contre les enfants, de meme 
que le materiel representant des enfants qui se 
livrent a une activite sexuelle explicite et le mate¬ 
riel dont la caracteristique dominante est la repre¬ 
sentation, dans un but sexuel, des organes sexuels 
ou de la region anale d’un enfant. Le champ du¬ 
plication de 1’interdiction est elargi da vantage en 
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inary persons. As a result, the law appears to catch 
a substantial amount of material that endangers the 
welfare of children. 


At the same time, the legislation recognizes the 
importance of free expression and the danger of a 
sweeping criminal prohibition. It catches visual 
representations only where the sexual activity 
depicted is explicit, thus excluding kissing, hug¬ 
ging and other fonns of casual intimacy. It targets 
visual materials only where they feature a sexual 
organ or anal region as a “dominant characteristic” 
for a “sexual purpose”, precluding the application 
of the law to innocent baby-in-the-bath photos and 
other scenarios of non-sexual nudity. Writings are 
caught only where they actively advocate or coun¬ 
sel illegal sexual activity with persons under the 
age of 18. Complementing these limits inherent in 
the s. 163.1(1) definition are an array of defences 
aimed at enhancing the protection of free expres¬ 
sion by excluding materials with redeeming social 
benefits. Works of art, even of dubious artistic 
value, are not caught at all. Materials created for 
an “educational, scientific or medical purpose”, 
liberally construed, are also exempted. Finally, a 
public good defence, the precise scope of which 
remains to be determined, further protects the pos¬ 
session of materials serving a necessary or advan¬ 
tageous social fimction. 


These exclusions support the earlier suggestion 
that Parliament’s goal was to prohibit possession 
of child pornography that poses a reasoned risk of 
hann to children. The primary definition of “child 
pornography” does not embrace every kind of 
material that might conceivably pose a risk of 
harm to children, but appears rather to target bla¬ 
tantly pornographic material. Additionally, the 
defences exempt classes of material raising special 
free expression concerns. In this way, Parliament 


ce qu’il est etendu autant a la representation de 
vraies personnes et qu’a celle de personnes imagi- 
naires. Par consequent, la disposition semble viser 
une masse importante de materiel qui compromet 
le bien-etre des enfants. 

La disposition reconnait en meme temps l’im- 
portance de la liberte d’expression et le danger 
d’une interdiction penale generate. Elle ne vise la 
representation d’une activite sexuelle que dans la 
mesure ou cette activite est explicite, ce qui a pour 
effet d’exclure le baiser, l’etreinte et d’autres 
fonnes de contacts intimes anodins. Elle ne s’ap- 
plique au materiel visuel que s’il a comine « carac- 
teristique dominante » la representation, dans un 
« but sexuel » des organes sexuels ou de la region 
anale, ce qui a pour effet d’exclure les photos inno- 
centes d’un bebe dans une baignoire et d’autres 
scenarios de nudite non sexuelle. Les ecrits ne sont 
vises que lorsqu’ils preconisent ou conseillent acti- 
vement une activite sexuelle illegale avec des per¬ 
sonnes de moins de 18 ans. Ces limites inherentes 
a la definition du par. 163.1(1) sont completees par 
une panoplie de moyens de defense destines a aug- 
menter la protection de la liberte d’expression en 
excluant du champ d’application de la disposition 
le materiel dont les effets sociaux benefiques 
rachetent ses lacunes. Les oeuvres d’art, meme cel- 
les dont la valeur artistique est douteuse, ne sont 
absolument pas visees. Le materiel cree dans un 
« but educatif, scientifique ou medical», au sens 
large, fait aussi l’objet d’une exception. Enfm, le 
moyen de defense fonde sur le bien public, dont la 
portee precise reste a determiner, protege en outre 
la possession de materiel remplissant une fonction 
sociale necessaire ou profitable. 

Ces exclusions etayent l’affirmation faite plus 
tot que l’intention du legislateur etait d’interdire la 
possession de la pomographie juvenile suscitant 
une crainte raisonnee qu’un prejudice ne soit cause 
a des enfants. La definition fondamentale de la 
pomographie juvenile n’englobe pas tous les types 
de materiel qui pourraient theoriquement presenter 
un risque de prejudice pour les enfants, mais 
semble plutot viser le materiel nettement pomogra- 
phique. De plus, les moyens de defense excluent 
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has attempted to meet the dual concerns of protect¬ 
ing children and protecting free expression. 


Yet problems remain. The interpretation of the 
legislation suggested above reveals that the law 
may catch some material that particularly engages 
the value of self-fulfilment and poses little or no 
risk of ham to children. This material may be 
grouped in two classes. The first class consists of 
self-created, privately held expressive materials. 
Private journals, diaries, writings, drawings and 
other works of the imagination, created by oneself 
exclusively for oneself, may all trigger the 
s. 163.1(4) offence. The law, in its prohibition on 
the possession of such materials, reaches into a 
realm of exceedingly private expression, where 
s. 2(b) values may be particularly implicated and 
state intervention may be markedly more intrusive. 
Further, the risk of harm arising from the private 
creation and possession of such materials, while 
not eliminated altogether, is low. 


The second class of material concerns privately 
created visual recordings of lawful sexual activity 
made by or depicting the person in possession and 
intended only for private use. Sexually explicit 
photographs taken by a teenager of him- or herself, 
and kept entirely in private, would fall within this 
class of materials. Another example would be a 
teenaged couple’s private photographs of them¬ 
selves engaged in lawful sexual activity. Posses¬ 
sion of such materials may implicate the values of 
self-fulfilment and self-actualization, and there¬ 
fore, like the material in the first category, reside 
near the heart of the s. 2(b) guarantee. And like the 
material in the first category, this material poses 
little risk of harm to children. It is privately created 
and intended only for personal use. It depicts only 
lawful sexual activity. Indeed, because the law 
reaches depictions of persons who are or appear to 


des categories de materiel qui suscitent des inquie¬ 
tudes particulieres du point de vue de la liberte 
d’expression. De cette fa 9 on, le legislateur a tente 
de repondre a la double preoccupation de proteger 
les enfants et de proteger la liberte d’expression. 

II reste que certains problemes subsistent. Selon 75 
Pinterpretation proposee plus haut, la disposition 
peut viser du materiel qui fait particulierement 
intervenir la valeur de l’epanouissement personnel 
et ne presente que peu ou pas de risques de preju¬ 
dice pour les enfants. Ce materiel peut etre reparti 
en deux categories. La premiere categorie est celle 
du materiel expressif cree personnellement et con¬ 
serve en prive. Les joumaux intimes, notes person¬ 
nels, ecrits, dessins et autres oeuvres de fiction 
prives et crees par des personnes pour leur propre 
usage exclusif peuvent tous entrainer T infraction 
prevue au par. 163.1(4). En interdisant la posses¬ 
sion de materiel de cette nature, la disposition 
entre dans le domaine de l’expression extremement 
privee, ou les valeurs protegees par l’al. 2b) sont 
particulierement susceptibles d’entrer en jeu et ou 
T intervention de l’Etat risque d’etre nettement plus 
envahissante. En outre, bien qu’il ne soit pas com- 
pletement elimine, le risque de prejudice decoulant 
de la creation et de la possession a des fins person¬ 
nels de materiel de cette nature est peu eleve. 

La seconde categorie de materiel a trait aux 76 
enregistrements visuels d’activites sexuelles 
legales qui sont faits en prive par la personne les 
ayant en sa possession ou y figurant et qui sont 
destines a un usage personnel seulement. Les pho¬ 
tos sexuellement explicites qu’un adolescent prend 
de lui-meme et qu’il garde strictement pour son 
usage personnel feraient partie de cette categorie 
de materiel. II en serait de meme des photos per¬ 
sonnels qu’un couple d’adolescents auraient pri¬ 
ses de leurs activites sexuelles legales. La posses¬ 
sion de materiel de cette nature peut faire 
intervenir les valeurs de l’epanouissement person¬ 
nel et de la realisation de soi et done, a Tinstar du 
materiel de la premiere categorie, etre presque au 
cosur de la garantie prevue a l’al. 2b). Tout comme 
le materiel de la premiere categorie, ce materiel est 
peu susceptible de causer un prejudice aux enfants. 
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be under 18, the person or persons depicted may 
not even appear to be children. 


These examples suggest that s. 163.1(4), at the 
margins of its application, prohibits deeply private 
fonns of expression, in pursuit of materials that 
may pose no more than a nominal risk of harm to 
children. It is these potential applications that pre¬ 
sent the most significant concerns at the stage of 
justification. 

C. Is the Limitation on Free Expression Imposed 
by Section 163.1(4) Justified Under Section 1 
of the Charter? 


Before we turn to these issues, we must consider 
the argument that prohibitions on private posses¬ 
sion of child pornography can never be justified. 
Such laws, Southin J.A. asserted, constitute “the 
hallmark of tyranny” (para. 95). They represent 
such a fundamental intrusion on basic liberties that 


II est cree en prive et destine uniquement a un 
usage personnel. II ne represente que des activites 
sexuelles legales. En fait, etant donne que la dispo¬ 
sition vise les representations de personnes agees 
de moins de 18 ans ou qui semblent l’etre, la ou les 
personnes representees peuvent meme ne pas sem- 
bler etre des enfants. 

Ces exemples indiquent que, aux confins de son 
champ d’application, le par. 163.1(4) interdit des 
fonnes d’expression profondement privees et du 
materiel susceptible de ne presenter qu’un risque 
infime de prejudice pour les enfants. Ce sont ces 
applications potentielles qui suscitent les preoccu¬ 
pations les plus importantes a l’etape de la justifi¬ 
cation. 

C. La limite imposee a la liberte d’expression par 
le par. 163.1(4) est-elle justifiee au sens de 
Varticle premier de la Charte? 

L’avocat du ministere public a reconnu que la 
criminalisation de la possession de pomographie 
juvenile limite le droit a la liberte d’expression. 
Nous devons determiner s’il s’agit d’une limite rai- 
sonnable dont la justification peut se demontrer 
dans le cadre d’une societe libre et democratique. 
Pour justifier l’atteinte a la liberte d’expression, le 
gouvemement doit etablir, au moyen d’une preuve 
completee par le bon sens et le raisonnement par 
deduction, que la disposition satisfait au critere 
enonce dans l’arret R. c. Oakes, [1986] 1 R.C.S. 
103, et precise dans Dagenais c. Societe Radio- 
Canada, [1994] 3 R.C.S. 835, et Thomson News¬ 
papers Co. c. Canada (Procureur general), [1998] 
1 R.C.S. 877. L’objectif doit etre urgent et reel, et 
la disposition adoptee pour le realiser doit etre pro- 
portionnee en ce sens qu’elle doit favoriser la rea¬ 
lisation de cet objectif, etre soigneusement concue 
pour eviter toute atteinte excessive au droit et pro- 
duire des avantages qui l’emportent sur l’atteinte a 
la liberte d’expression. 

Avant d’aborder ces questions, nous devons exa¬ 
miner l’argument selon lequel l’interdiction de la 
possession personnelle de pomographie juvenile 
ne saurait etre justifiee. En Cour d’appel, le juge 
Southin affirme que les dispositions qui imposent 
une telle interdiction sont [TRADUCTION] «mar- 


Crown counsel has conceded that criminalizing 
possession of child pornography limits the right of 
free expression. The question we must answer is 
whether that limitation is reasonable and demon¬ 
strably justified in a free and democratic society. 
To justify the intrusion on free expression, the gov¬ 
ernment must demonstrate, through evidence sup¬ 
plemented by common sense and inferential rea¬ 
soning, that the law meets the test set out in R. v. 
Oakes, [1986] 1 S.C.R. 103, and refined in 
Dagenais v. Canadian Broadcasting Corp., [1994] 
3 S.C.R. 835, and Thomson Newspapers Co. v. 
Canada (Attorney General), [1998] 1 S.C.R. 877. 
The goal must be pressing and substantial, and the 
law enacted to achieve that goal must be propor¬ 
tionate in the sense of furthering the goal, being 
carefully tailored to avoid excessive impairment of 
the right, and productive of benefits that outweigh 
the detriment to freedom of expression. 
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they can never be justified in a free and democratic 
society. 


Section 1 of the Charter belies the suggestion 
that any Charter right is so absolute that limits on 
it can never be justified. The argument posits that 
some rights are so basic that they can never be lim¬ 
ited as a matter of principle, precluding any evalu¬ 
ation under s. 1. This is both undesirable and 
unnecessary. It is undesirable because it raises the 
risk that laws that can be justified may be struck 
down on the basis of how they are characterized. It 
is unnecessary because s. 1 provides a basis for fair 
evaluation that upholds only those laws that do not 
unjustifiably erode basic liberties. 


I conclude that the argument that limitations on 
possession of child pornography can never be jus¬ 
tified as a matter of principle must be dismissed. 
We must conduct a detailed analysis of whether the 
law’s intrusion on freedom of speech can be justi¬ 
fied under s. 1 of the Charter. 


1. Is the Legislative Objective Pressing and 

Substantial? 

I earlier concluded that Parliament’s objective in 
passing s. 163.1(4) was to criminalize possession 
of child pornography that poses a reasoned risk of 
harm to children. This objective is pressing and 
substantial. Over and above the specific objectives 
of the law in reducing the direct exploitation of 
children, the law in a larger attitudinal sense 
asserts the value of children as a defence against 
the erosion of societal attitudes toward them. 
While the government in this case did not present 
attitudinal harm to society at large as a justification 
for the law’s intrusion on the right of free expres¬ 
sion, this may be seen as a good incidental to the 


quee[s] au coin de la tyrannie» (par. 95) et 
qu’elles represented une atteinte tellement pro- 
fonde a des libertes fondamentales qu’elles ne sau- 
ront jamais etre justifies dans une societe libre et 
democratique. 

on 

L’article premier de la Charte contredit l’argu- 
ment que tout droit garanti par la Charte est si 
absolu que sa restriction ne peut jamais etre justi- 
fiee. Selon cet argument, certains droits sont si 
fondamentaux que, par principe, ils ne peuvent 
jamais etre restreints, ce qui empeche toute evalua¬ 
tion fondee sur Particle premier. Cela n’est ni sou- 
haitable ni necessaire. Ce n’est pas souhaitable en 
raison du risque qui en resulte que des textes legis¬ 
lates susceptibles d’etre justifies soient invalides a 
cause de la faipon dont ils ont ete qualifies. Ce n’est 
pas necessaire parce que l’article premier constitue 
un moyen de proceder a une evaluation equitable 
qui confmne la validite des seuls textes qui ne 
sapent pas de maniere injustifiable des libertes fon¬ 
damentales. 

O 1 

Je conclus qu’il faut rejeter 1’argument selon 
lequel les limites imposees a la possession de por¬ 
nographic juvenile ne sauraient, par principe, 
jamais etre justifiees. Nous devons analyser en 
detail la question de savoir si 1’atteinte portee a la 
liberte de parole par la disposition en cause peut 
etre justifiee au sens de l’article premier de la 
Charte. 

1. L’objectif legislatif est-il urgent et reel? 


J’ai deja juge que l’objectif vise par le legisla- 
teur lorsqu’il a adopte le par. 163.1(4) etait de cri- 
minaliser la possession de pomographie juvenile 
suscitant une crainte raisonnee qu’un prejudice ne 
soit cause aux enfants. Cet objectif est urgent et 
reel. En plus de viser expressement la reduction de 
l’exploitation directe d’enfants, la disposition, sur 
le plan plus general des mentalites, proclame la 
valeur des enfants pour contrer la deterioration des 
comportements sociaux a leur egard. Meme si, en 
l’espece, le gouvemement n’a pas invoque le pre¬ 
judice comportemental cause a la societe en gene¬ 
ral pour justifier l’atteinte a la liberte d’expression 
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law’s main purpose — the prevention of harm to par la disposition, cela peut etre considere comme 
children. un bon element accessoire de l’objectif principal 

de la disposition, a savoir la prevention du preju¬ 
dice cause aux enfants. 


2. Is There Proportionality Between the Limita¬ 
tion on the Right and the Benefits of the 
Law? 

Parliament can prohibit possession of child por¬ 
nography. The issue in this case is whether it has 
done so in a reasonable and proportionate manner 
having regard to the right of free expression. 

(a) Rational Connection 

As the first step in showing proportionality, the 
Crown must demonstrate that the law is likely to 
confer a benefit or is “rationally connected” to Par¬ 
liament’s goal. This means that it must show that 
possession of child pornography, as opposed to its 
manufacture, distribution or use, causes harm to 
children. 


This raises a question pivotal to this appeal: 
what standard of proof must the Crown achieve in 
demonstrating harm — scientific proof based on 
concrete evidence or a reasoned apprehension of 
harm? The trial judge insisted on scientific proof 
based on concrete evidence. With respect, this sets 
the bar too high. In Butler, supra, considering the 
obscenity prohibition of the Criminal Code, this 
Court rejected the need for concrete evidence and 
held that a “reasoned apprehension of harm” suf¬ 
ficed (p. 504). A similar standard must be 
employed in this case. 


The Crown argues that prohibiting possession of 
child pornography is linked to reducing the sexual 
abuse of children in five ways: (1) child pornogra¬ 
phy promotes cognitive distortions; (2) it fuels fan¬ 
tasies that incite offenders; (3) prohibiting its pos¬ 
session assists law enforcement efforts to reduce 


2. La restriction du droit est-elle proportionnelle 

aux avantages de la disposition? 

Le legislateur peut interdire la possession de 
pomographie juvenile. II s’agit en l’espece de 
decider s’il l’a fait d’une maniere raisonnable et 
proportionnelle eu egard au droit a la liberte d’ex- 
pression. 

a) Le lien rationnel 

Pour etablir la proportionnalite, le ministere 
public doit d’abord demontrer que la mesure legis¬ 
lative est susceptible de procurer un avantage ou 
qu’elle a un «lien rationnel» avec l’objectif du 
legislateur. Cela signifie qu’il doit etablir que la 
possession de pomographie juvenile — par oppo¬ 
sition a sa production, a sa distribution ou a son 
utilisation — cause un prejudice aux enfants. 

II se pose des lors une question cruciale en l’es- 
pece : A quelle norme de preuve le ministere 
public doit-il satisfaire pour demontrer l’existence 
d’un prejudice — une preuve scientifique fondee 
sur des elements de preuve concrets ou une appre¬ 
hension raisonnee de prejudice? Le juge du proces 
a insiste sur la presentation d’une preuve scienti¬ 
fique fondee sur des elements de preuve concrets. 
En toute deference, il s’agit la d’une norme trap 
exigeante. Dans l’arret Butler, precite, ou elle exa- 
minait les dispositions du Code criminel relatives a 
l’obscenite, notre Cour a rejete la necessity d’ele- 
ments de preuve concrets et a conclu qu’une 
« apprehension raisonnee du prejudice » suffisait 
(p. 504). Une norme semblable doit etre appliquee 
en l’espece. 

Le ministere public soutient que T interdiction 
de la possession de pomographie juvenile est liee a 
cinq egards a la reduction de l’exploitation 
sexuelle des enfants : (1) la pomographie juvenile 
favorise les distorsions cognitives; (2) elle ali- 
mente des fantasmes qui incitent a commettre des 
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the production, distribution and use that result in 
direct harm to children; (4) it is used for grooming 
and seducing victims; and (5) some child pornog¬ 
raphy is produced using real children. 


The first alleged harm concerns cognitive dis¬ 
tortions. The Crown argues that child pornography 
may change possessors’ attitudes in ways that 
makes them more likely to sexually abuse children. 
People may come to see sexual relations with chil¬ 
dren as normal and even beneficial. Moral inhibi¬ 
tions may be weakened. People who would not 
otherwise abuse children may consequently do so. 
Banning the possession of child pornography, 
asserts the Crown, will reduce these cognitive dis¬ 
tortions. 


The trial judge discounted this harm due to the 
limited scientific evidence linking cognitive distor¬ 
tions to increased rates of offending. Applying the 
reasoned apprehension of harm test yields a differ¬ 
ent conclusion. While the scientific evidence is not 
strong, I am satisfied that the evidence in this case 
supports the existence of a connection here: expo¬ 
sure to child pornography may reduce 
paedophiles’ defences and inhibitions against sex¬ 
ual abuse of children. Banalizing the awful and 
numbing the conscience, exposure to child pornog¬ 
raphy may make the abnormal seem normal and 
the immoral seem acceptable. 


The second alleged harm is that possession of 
child pornography fuels fantasies, making 
paedophiles more likely to offend. The trial judge 
found that studies showed a link between highly 
erotic child pornography and offences. However, 
other studies suggested that both erotic and milder 
pornography might provide substitute satisfaction 
and reduce offences. Putting the studies together, 
the trial judge concluded that he could not say that 
the net effect was to increase harm to children 


infractions; (3) l’interdiction de la possession de 
cette forme de pomographie facilite les tentatives 
d’appliquer la loi pour reduire les activites de pro¬ 
duction, la distribution et l’utilisation qui causent 
un prejudice direct aux enfants; (4) la pomogra¬ 
phie juvenile sert a initier et a seduire des vic- 
times; (5) dans certains cas, de vrais enfants sont 
utilises pour la produire. 

Le premier prejudice allegue conceme les dis- 
torsions cognitives. Le ministere public pretend 
que la pomographie juvenile peut modifier le com- 
portement du possesseur en le rendant plus suscep¬ 
tible d’exploiter sexuellement des enfants. Des 
gens peuvent en arriver a considerer que les rap¬ 
ports sexuels avec des enfants sont normaux et 
meme benefiques. Les inhibitions morales peuvent 
etre affaiblies. Des personnes qui, sans cela, n’ex- 
ploiteraient pas des enfants peuvent etre amenees a 
le faire. Selon le ministere public, 1’interdiction de 
la possession de pomographie juvenile a pour effet 
de reduire ces distorsions cognitives. 

Le juge du proces n’a pas tenu compte de ce 
prejudice en raison du caractere limite de la preuve 
scientifique reliant les distorsions cognitives a une 
hausse de la delinquance. L’application du critere 
de T apprehension raisonnee d’un prejudice mene a 
une conclusion differente. Bien que la preuve 
scientifique ne soit pas solide, je suis d’avis que les 
elements de preuve presentes en l’espece etayent 
l’existence d’un lien : l’exposition a la pomogra¬ 
phie juvenile risque d’affaiblir la resistance et les 
reticences des pedophiles a l’egard de l’exploita- 
tion sexuelle d’enfants. En banalisant 1’abominable 
et en apaisant la conscience, l’exposition a la por¬ 
nographic juvenile peut faire paraitre normal ce 
qui est anormal, et acceptable ce qui est immoral. 

Le deuxieme prejudice allegue est que la posses¬ 
sion de pomographie juvenile alimente les fantas- 
mes, ce qui rend les pedophiles plus susceptibles 
de commettre des infractions. Selon le juge du pro¬ 
ces, des etudes montrent l’existence d’un lien entre 
la pomographie juvenile tres erotique et la com¬ 
mission d’infractions. Cependant, d’autres etudes 
indiquent que tant la pomographie erotique que la 
pomographie plus douce pourraient procurer une 
satisfaction de substitution et a reduire la delin- 
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(para. 23). Absent evidence as to whether the bene¬ 
fit from sublimation equals the harm of incitement 
or otherwise, this conclusion seems tenuous. More 
fundamentally, the trial judge proceeded on the 
basis that scientific proof was required. The lack of 
unanimity in scientific opinion is not fatal. Com¬ 
plex human behaviour may not lend itself to pre¬ 
cise scientific demonstration, and the courts cannot 
hold Parliament to a higher standard of proof than 
the subject matter admits of. Some studies suggest 
that child pornography, like other forms of por¬ 
nography, will fuel fantasies and may incite 
offences in the case of certain individuals. This 
reasoned apprehension of harm demonstrates a 
rational connection between the law and the reduc¬ 
tion of harm to children through child pomogra- 
phy. 


The third alleged harm — that criminalizing the 
possession of child pornography aids in prosecut¬ 
ing the distribution and use of child pornography 
— was not expressly considered by the trial judge. 
Detective Waters testified that as a result of pos¬ 
session charges, the police have been able to 
uncover persons involved in producing and distrib¬ 
uting child pornography. The Criminal Lawyers’ 
Association argues that it is dangerous to justify 
violations of rights on the sole basis that they will 
assist in the detection and prosecution of other 
criminal offences. Such reasoning, it argues, could 
be used to justify many other violations of funda¬ 
mental rights. Given the evidence linking posses¬ 
sion with harm to children on other grounds, it is 
not necessary to resolve the question of whether an 
offence abridging a Charter right can ever be justi¬ 
fied solely on the basis that it assists in prosecuting 
other offences. It is sufficient to note that the fact 
the offence of possession aids prosecution of those 


quance. A partir de Tensemble des etudes, le juge 
du proces a conclu qu’il n’etait pas en mesure 
d’affirmer que le resultat net etait l’accroissement 
du prejudice cause aux enfants (par. 23). En 1’ab¬ 
sence de preuve indiquant si les avantages de la 
sublimation correspondent au prejudice decoulant 
de l’incitation, cette conclusion parait precaire. 
Plus fondamentalement, le juge du proces a tenu 
pour acquis qu’une preuve scientifique etait neces- 
saire. L’absence d’opinion scientifique unanime 
n’est pas fatale. II se peut qu’un comportement 
humain complexe ne se prete pas a une demonstra¬ 
tion scientifique precise, et les tribunaux ne peu- 
vent pas astreindre le legislateur a une nornie de 
preuve plus rigoureuse que ne le permet le sujet en 
question. Certaines etudes indiquent que, a l’instar 
des autres formes de pomographie, la pornogra¬ 
phic juvenile alimente les fantasmes et peut inciter 
certains individus a commettre des infractions. 
Cette crainte raisonnee de prejudice montre l’exis- 
tence d’un lien rationnel entre la disposition con- 
testee et la reduction du prejudice cause aux 
enfants par la pomographie juvenile. 

Le juge du proces n’a pas expressement exa¬ 
mine le troisieme prejudice allegue, a savoir que la 
criminalisation de la possession de pomographie 
juvenile contribue a la repression de la distribution 
et de l’utilisation de la pomographie juvenile. Le 
detective Waters a temoigne que des accusations 
de possession avaient permis a la police de decou- 
vrir des personnes impliquees dans la production et 
la distribution de pomographie juvenile. La Crimi¬ 
nal Lawyers’ Association fait valoir qu’il est ris¬ 
que de justifier la violation d’un droit par le simple 
fait qu’elle aidera a deceler et a reprimer d’autres 
infractions criminelles. Elle ajoute qu’un tel rai- 
sonnement pourrait servir a justifier de nombreuses 
autres atteintes a des droits fondamentaux. Vu la 
preuve etablissant, sur la foi d’autres fondements, 
un lien entre la possession et le prejudice cause 
aux enfants, il n’est pas necessaire de repondre a la 
question de savoir si une disposition creant une 
infraction et limitant un droit garanti par la Charte 
peut etre justifiee du seul fait qu’elle contribue a la 
repression d’autres infractions. II suffit de souli- 
gner qu’un effet secondaire positif de la disposition 
en cause est que l’infraction de possession aide a 
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who produce and distribute child pornography is a 
positive side-effect of the law. 

The trial judge was satisfied that the evidence 
relating to the fourth alleged harm, the use of child 
pornography to “groom” or seduce victims, 
showed a rational connection. The evidence is 
clear and uncontradicted. “Sexually explicit por¬ 
nography involving children poses a danger to 
children because of its use by pedophiles in the 
seduction process” (para. 23). The ability to pos¬ 
sess child pornography makes it available for the 
grooming and seduction of children by the posses¬ 
sor and others. Mr. Sharpe does not deny that some 
child pornography can play an important role in 
the seduction of children. Criminalizing the pos¬ 
session of child pornography is likely to help 
reduce the grooming and seduction of children. 


The fifth and final harm — the abuse of children 
in the production of pornography — is equally 
conclusive. Children are used and abused in the 
making of much of the child pornography caught 
by the law. Production of child pornography is 
fueled by the market for it, and the market in turn 
is fueled by those who seek to possess it. Criminal¬ 
izing possession may reduce the market for child 
pornography and the abuse of children it often 
involves. The link between the production of child 
pornography and harm to children is very strong. 
The abuse is broad in extent and devastating in 
impact. The child is traumatized by being used as a 
sexual object in the course of making the pornog¬ 
raphy. The child may be sexually abused and 
degraded. The trauma and violation of dignity may 
stay with the child as long as he or she lives. Not 
infrequently, it initiates a downward spiral into the 
sex trade. Even when it does not, the child must 
live in the years that follow with the knowledge 
that the degrading photo or film may still exist, 


poursuivre les gens qui produisent et distribuent de 
la pomographie juvenile. 

Le juge du proces etait convaincu que la preuve 
relative au quatrieme prejudice allegue, celui de 
l’utilisation de la pomographie juvenile pour « ini- 
tier » ou seduire des victimes, demontrait l’exis- 
tence d’un lien rationnel. La preuve est claire et 
non contredite. [TRADUCTION] « La pomographie 
impliquant des enfants qui se livrent a une activite 
sexuelle explicite expose les enfants a un danger, 
en raison du fait que les pedophiles s’en servent 
pour seduire leurs victimes » (par. 23). La possibi¬ 
lity d’avoir de la pomographie juvenile en sa pos¬ 
session pennet au possesseur de ce materiel et a 
d’autres personnes de s’en servir pour initier et 
seduire des enfants. Monsieur Sharpe ne nie pas 
que certaines formes de pomographie juvenile 
puissent jouer un role important dans la seduction 
des enfants. La criminalisation de la possession de 
pomographie juvenile est susceptible de contribuer 
a reduire la seduction d’enfants et leur initiation 
aux rapports sexuels. 

Le cinquieme et dernier prejudice, a savoir l’ex- 
ploitation d’enfants pour la production de pomo¬ 
graphie, est egalement concluant. Des enfants sont 
utilises et explodes pour produire une grande par- 
tie de la pomographie juvenile visee par la disposi¬ 
tion. La production de pomographie juvenile est 
stimulee par Texistence d’un marche qui, a son 
tour, est stimule par les gens qui desirent posseder 
ce materiel. La criminalisation de la possession 
peut reduire le marche de la pomographie juvenile 
et l’exploitation des enfants qui y est souvent asso- 
ciee. Le lien entre la production de pomographie 
juvenile et le prejudice cause aux enfants est tres 
fort. L’exploitation a une portee tres etendue et des 
effets devastateurs. L’enfant est traumatise par le 
fait qu’il sert d’objet sexuel lors de la production 
du materiel pomographique. II peut etre sexuelle- 
ment explode et avili. Le traumatisme et l’adeinte 
a la dignite peuvent marquer l’enfant pour la vie. II 
n’est pas rare que T enfant tombe dans la 
decheance et se retrouve dans le commerce du 
sexe. Meme s’il echappe a ce triste sort, l’enfant 
vit par la suite en sachant qu’une photo ou un film 
avilissant existe peut-etre encore et qu’a tout 
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and may at any moment be being watched and 
enjoyed by someone. 

It is argued that even if possession of child por¬ 
nography is linked to harm to children, that harm 
is fully addressed by laws against the production 
and distribution of child pornography. Criminaliz¬ 
ing mere possession, according to this argument, 
adds greatly to the limitation on free expression 
but adds little benefit in terms of ham prevention. 
The key consideration is what the impugned sec¬ 
tion seeks to achieve beyond what is already 
accomplished by other legislation: R. v. Martineau, 
[1990] 2 S.C.R. 633. If other laws already achieve 
the goals, new laws limiting constitutional rights 
are unjustifiable. However, an effective measure 
should not be discounted simply because Parlia¬ 
ment already has other measures in place. It may 
provide additional protection or reinforce existing 
protections. Parliament may combat an evil by 
enacting a number of different and complementary 
measures directed to different aspects of the 
targeted problem: see, e.g., R. v. Whyte, [1988] 2 
S.C.R. 3. Here the evidence amply establishes that 
criminalizing the possession of child pornography 
not only provides additional protection against 
child exploitation — exploitation associated with 
the production of child pornography for the market 
generated by possession and the availability of 
material for arousal, attitudinal change and groom¬ 
ing — but also reinforces the laws criminalizing 
the production and distribution of child pomogra- 
phy. 


I conclude that the social science evidence 
adduced in this case, buttressed by experience and 
common sense, amply meets the Oakes require¬ 
ment of a rational connection between the purpose 
of the law and the means adopted to effect this pur¬ 
pose. Possession of child pornography increases 
the risk of child abuse. It introduces risk, moreo¬ 
ver, that cannot be entirely targeted by laws 
prohibiting the manufacture, publication and distri- 


moment quelqu’un peut etre en train de regarder ce 
materiel et d’en tirer du plaisir. 

On fait valoir que, meme si la possession de por- 
nographie juvenile est liee au prejudice cause a des 
enfants, les dispositions interdisant la production et 
la distribution de cette forme de pomographie per- 
mettent de remedier pleinement a ce prejudice. 
Selon cet argument, la criminalisation de la simple 
possession contribue enormement a limiter la 
liberte d’expression, mais est peu benefique sur le 
plan de la prevention du prejudice. Ce qui importe 
c’est ce que la disposition contestee tende a 
accomplir davantage que ce que d’autres disposi¬ 
tions font deja : R. c. Martineau, [1990] 2 R.C.S. 
633. Si d’autres dispositions permettent deja d’at- 
teindre les objectifs vises, les nouvelles disposi¬ 
tions qui restreignent des droits constitutionnels 
sont injustifiables. Cependant, une mesure efficace 
ne devrait pas etre ecartee du seul fait qu’il existe 
deja d’autres mesures adoptees par le legislateur. II 
se peut qu’elle foumisse une protection supple - 
mentaire ou renforce des protections existantes. Le 
legislateur peut s’attaquer a un probleme en adop- 
tant un certain nombre de mesures distinctes et 
complementaires visant differents aspects du pro¬ 
bleme : voir, par exemple, R. c. Whyte, [1988] 2 
R.C.S. 3. En l’espece, la preuve etablit amplement 
que la criminalisation de la possession de pomo¬ 
graphie juvenile foumit non seulement une protec¬ 
tion supplemental contre l’exploitation des 
enfants — phenomene associe a la production de 
pomographie juvenile pour le marche cree par la 
possession et la disponibilite de materiel destine a 
stimuler, entrainer des changements comportemen- 
taux et a initier —, mais elle renforce en outre les 
dispositions qui criminalisent la production et la 
distribution de cette forme de pomographie. 

Je conclus que, renforcee par T experience et le 
bon sens, la preuve en matiere de sciences 
humaines qui a ete presentee en l’espece satisfait 
amplement a l’exigence etablie dans Tarret Oakes 
relativement a l’existence d’un lien rationnel entre 
l’objectif de la loi et les moyens pris pour l’attein- 
dre. La possession de pomographie juvenile 
accroit le risque que des enfants soient explodes. 
En outre, elle cree un risque que ne peuvent pas 
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bution of child pornography. Laws against publi¬ 
cation and distribution of child pornography can¬ 
not catch the private viewing of child 
pornography, yet private viewing may induce atti¬ 
tudes and arousals that increase the risk of offence. 
Nor do such laws catch the use of pornography to 
groom and seduce children. Only by extending the 
law to private possession can these harms be 
squarely attacked. 


(b) Minimal Impairment 

This brings us to a critical question in this case: 
does the law impair the right of free expression 
only minimally? If the law is drafted in a way that 
unnecessarily catches material that has little or 
nothing to do with the prevention of harm to chil¬ 
dren, then the justification for overriding freedom 
of expression is absent. Section 163.1(4), as a 
criminal offence, carries the heavy consequences 
of prosecution, conviction and loss of liberty, and 
must therefore be carefully tailored as a “measured 
and appropriate response” to the harms it 
addresses: Keegstra, supra, at p. 771. At the same 
time, legislative drafting is a difficult art and Par¬ 
liament cannot be held to a standard of perfection: 

R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 
713; Irwin Toy, supra', R. v. Chaulk, [1990] 3 

S. C.R. 1303. It may be difficult to draft a law 
capable of catching the bulk of pornographic mate¬ 
rial that puts children at risk, without also catching 
some types of material that are unrelated to harm 
to children. This is what McEachem C.J.B.C. had 
in mind when he suggested that it is difficult to see 
how Parliament could have drafted the law in a 
way that eliminated the possibility of “unintended 
consequences” (para. 292). 


This Court has held that to establish justifica¬ 
tion it is not necessary to show that Parliament has 


supprimer entierement les dispositions qui interdi- 
sent la production, la publication et la distribution 
de pomographie juvenile. Les dispositions interdi- 
sant la publication et la distribution ne s’appliquent 
pas au visionnement prive de pomographie juve¬ 
nile, alors qu’un tel visionnement peut provoquer 
des comportements et une stimulation qui accrois- 
sent le risque d’infraction. Ces dispositions ne 
s’appliquent pas non plus a l’utilisation de la por¬ 
nographic pour initier et seduire les enfants. Seule 
l’application de la disposition a la possession per¬ 
sonnels peut permettre de s’attaquer directement a 
ces prejudices. 

b) L ’atteinte minimale 

Nous devons maintenant trancher la question 95 
cruciale en l’espece: La disposition en cause 
porte-t-elle le moins possible atteinte a la liberte 
d’expression? Si la disposition est redigee de 
maniere a englober inutilement du materiel qui n’a 
que peu ou rien a voir avec la prevention du preju¬ 
dice cause aux enfants, alors la suppression de la 
liberte d’expression n’est pas justifiee. Le para- 
graphe 163.1(4) cree une infraction criminelle qui 
comporte de lourdes consequences en matiere de 
poursuites, de declaration de culpabilite et de perte 
de liberte. Elle doit done etre soigneusement con- 
9ue de maniere a constituer « une reaction mesuree 
et appropriee » aux prejudices qu’elle vise : Keegs¬ 
tra, precite, p. 771. Par ailleurs, la redaction legis¬ 
lative est un art exigeant, et le legislateur ne saurait 
etre astreint a une norme de perfection : R. c. 
Edwards Books and Art Ltd., [1986] 2 R.C.S. 713; 

Irwin Toy, precite; R. c. Chaulk, [1990] 3 
R.C.S. 1303. II peut etre difficile de rediger une 
disposition applicable a l’ensemble du materiel 
pomographique qui expose les enfants a un risque, 
sans viser egalement certains types de materiel qui 
n’ont rien a voir avec le prejudice cause aux 
enfants. C’est ce que le juge en chef McEachem 
voulait dire lorsqu’il a indique qu’il etait difficile 
d’imaginer comment le legislateur aurait pu redi¬ 
ger la disposition de fa<pon a eliminer le risque de 
[TRADUCTION] «consequences non voulues» 

(par. 292). 

Notre Cour a juge que, pour etablir la justifica- 96 
tion, il n’est pas necessaire de demontrer que le 
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adopted the least restrictive means of achieving its 
end. It suffices if the means adopted fall within a 
range of reasonable solutions to the problem con¬ 
fronted. The law must be reasonably tailored to its 
objectives; it must impair the right no more than 
reasonably necessary, having regard to the practi¬ 
cal difficulties and conflicting tensions that must 
be taken into account: see Edwards Books and Art 
Ltd., supra', Chaulk, supra', Committee for the 
Commonwealth of Canada v. Canada, [1991] 1 
S.C.R. 139; Butler, supra', RJR-MacDonald Inc. v. 
Canada (Attorney General), [1995] 3 S.C.R. 199; 
M. v. H, [1999] 2 S.C.R. 3. 


This approach to minimal impairment is con¬ 
firmed by the existence of the third branch of the 
proportionality test, requiring that the impairment 
of the right be proportionate to the benefit in terms 
of achieving Parliament’s goal. If the only question 
were whether the impugned law limits the right as 
little as possible, there would be little need for the 
third stage of weighing the costs resulting from the 
infringement of the right against the benefits 
gained in terms of achieving Parliament’s goal. It 
was argued after Oakes, supra, that anything short 
of absolutely minimal impairment was fatal. This 
Court has rejected that notion. The language of the 
third branch of the Oakes test is consistent with a 
more nuanced approach to the minimal impair¬ 
ment inquiry — one that takes into account the dif¬ 
ficulty of drafting laws that accomplish Parlia¬ 
ment’s goals, achieve certainty and only minimally 
intrude on rights. At its heart, s. 1 is a matter of 
balancing: see Dagenais, supra; RJR-MacDonald, 
supra; Ross v. New Brunswick School District 
No. 15, [1996] 1 S.C.R. 825; Thomson Newspa¬ 
pers, supra. 


Against this background, I turn to the legislation 
here at issue. Mr. Sharpe argues that s. 163.1(4) 
fails the minimal impairment test because the legal 
definition of child pornography includes material 
posing no reasoned risk of harm to children. How¬ 
ever, as discussed earlier, properly interpreted, the 


legislateur a choisi le moyen le moins restrictif de 
realiser son objectif. II suffit que le moyen en 
question ait ete choisi parmi une gamme de solu¬ 
tions raisonnables au probleme vise. La disposition 
doit etre raisonnablement adaptee a ses objectifs; 
elle ne doit pas ne doit pas porter atteinte au droit 
plus qu’il n’est raisonnablement necessaire de le 
faire, eu egard aux difficultes pratiques et aux pres- 
sions contradictoires qui doivent etre prises en 
consideration : voir Edwards Books and Art Ltd., 
precite; Chaulk, precite; Comite pour la Repu- 
blique du Canada c. Canada, [1991] 1 R.C.S. 139; 
Butler, precite; RJR-MacDonald Inc. c. Canada 
(Procureur general), [1995] 3 R.C.S. 199; M. c. 
H., [1999] 2 R.C.S. 3. 

Cette interpretation de l’atteinte minimale est 
confirmee par l’existence du troisieme volet du cri- 
tere de la proportionnalite, qui exige que l’atteinte 
au droit soit proportionnee aux avantages de la rea¬ 
lisation de l’objectif du legislateur. S’il s’agissait 
seulement de determiner si la disposition contestee 
limite aussi peu que possible le droit en cause, il ne 
serait pas beaucoup necessaire d’appliquer le troi¬ 
sieme volet, qui consiste a soupeser les couts de 
1’atteinte au droit et les avantages resultant de la 
realisation de l’objectif du legislateur. Apres l’arret 
Oakes, precite, on a soutenu que toute atteinte qui 
n’etait pas absolument minimale etait fatale. Notre 
Cour a rejete cette idee. Le libelle du troisieme 
volet du critere de l’arret Oakes est compatible 
avec une interpretation plus nuancee de T atteinte 
minimale, qui tient compte de la difficulte de redi- 
ger des dispositions qui permettent de realiser les 
objectifs du legislateur, assurent la certitude et por¬ 
tent le moins possible atteinte a des droits. Au 
fond, 1’article premier vise a etablir un equilibre : 
voir Dagenais, precite; RJR-MacDonald, precite; 
Ross c. Conseil scolaire du district n° 15 du 
Nouveau-Brunswick, [1996] 1 R.C.S. 825; Thom¬ 
son Newspapers, precite. 

C’est dans ce contexte que je vais examiner la 
disposition contestee en l’espece. Monsieur Sharpe 
soutient que le par. 163.1(4) ne satisfait pas au cri¬ 
tere de l’atteinte minimale parce que la definition 
legale de la pomographie juvenile englobe du 
materiel qui ne suscite aucune crainte raisonnee 
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law catches much less material unrelated to harm 
to children than Mr. Sharpe suggests. Depictions 
of kissing, hugging and other activity short of 
“explicit” sexual activity, works of art even of lim¬ 
ited technical value, and family photos of naked 
children absent proof of a dominant sexual pur¬ 
pose, all fall outside the scope of the law. Many of 
the other hypothetical examples relied on in the 
courts below as suggesting overbreadth either dis¬ 
appear entirely on a proper construction of the stat¬ 
utory definition of child pornography, or are nar¬ 
rowed to the extent that material is caught only 
where it is related to harm to children. If these 
were the only grounds for concern arising from 
s. 163.1(4), I would have little difficulty conclud¬ 
ing the provision is carefully tailored to its objec¬ 
tive. It should also be remembered that to effect a 
conviction under s. 163.1(4), as under any other 
criminal provision, the Crown must establish that 
the accused possessed the requisite mens rea\ this 
requirement, too, limits the reach of the statute. 


The fact remains, however, that the law may 
also capture the possession of material that one 
would not normally think of as “child pornogra¬ 
phy” and that raises little or no risk of harm to 
children: (1) written materials or visual representa¬ 
tions created and held by the accused alone, exclu¬ 
sively for personal use; and (2) visual recordings, 
created by or depicting the accused, that do not 
depict unlawful sexual activity and are held by the 
accused exclusively for private use. 


Possession of material in these categories is less 
closely tied to harm to children than the vast 
majority of material caught by the law. Children 
are not exploited in its production. The self-created 


qu’un prejudice ne soit cause a des enfants. Cepen- 
dant, comme nous l’avons vu plus tot, selon Tin¬ 
terpretation qu’il convient de lui donner, la dispo¬ 
sition vise beaucoup moins de materiel n’ayant 
rien a voir avec le prejudice cause aux enfants que 
ne l’affirme M. Sharpe. La representation d’un bai- 
ser, d’une etreinte ou d’une autre activite qui ne 
constitue pas une activite sexuelle « explicite », de 
meme que Tosuvre d’art qui n’a qu’une valeur 
technique limitee et la photo de famille d’un enfant 
nu echappent toutes a l’application de la disposi¬ 
tion en l’absence de preuve d’un objectif sexuel 
dominant. Bon nombre des autres exemples hypo- 
thetiques qui ont ete donnes devant les tribunaux 
d’instance inferieure pour etoffer l’argument de la 
portee excessive tombent completement devant 
1’interpretation qu’il convient de donner de la defi¬ 
nition legale de la pomographie juvenile, ou voient 
leur portee reduite dans la mesure ou n’est vise que 
le materiel lie a l’infliction d’un prejudice aux 
enfants. Si c’etaient la les seules preoccupations 
decoulant du par. 163.1(4), j’aurais peu de diffi- 
culte a conclure que la disposition est soigneuse- 
ment adaptee a son objectif. II ne faut pas non plus 
oublier que, pour obtenir une declaration de culpa- 
bilite en vertu du par. 163.1(4), comme en vertu de 
toute autre disposition en matiere criminelle, le 
ministere public doit prouver que Taccuse avait la 
mens rea requise; cette exigence limite elle aussi le 
champ d’application de la disposition. 

II reste toutefois que la disposition peut egale- 
ment viser la possession de materiel qui ne serait 
pas normalement considere comme de la « pomo¬ 
graphie juvenile » et qui ne presente que peu ou 
pas de risques de prejudice pour les enfants : (1) 
les ecrits ou representations que l’accuse seul a 
crees et conserve exclusivement pour son usage 
personnel; (2) les enregistrements visuels crees par 
l’accuse ou dans lesquels il est represente, qui ne 
depeignent aucune activite sexuelle illegale et que 
l’accuse conserve exclusivement pour son usage 
personnel. 

La possession de materiel compris dans ces 
categories a un lien moins etroit avec le prejudice 
cause aux enfants que la majeure partie du materiel 
vise par la disposition. Aucun enfant n’est exploite 
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nature of the material comprising the first category 
undermines the possibility that it could produce 
negative attitudinal changes. In the second cate¬ 
gory, those depicted may well not even look like 
children. This said, some material in these catego¬ 
ries could conceivably cause harm to children. 
Self-created private expressive materials could 
conceivably abet negative attitudinal changes in 
the creator, although since the creation came from 
him or her in the first place one would not expect 
the effect to be significant. A self-created private 
depiction or writing in the possession of the maker 
could fall into the hands of someone who might 
use it in a way that harms children. Again, a per¬ 
son’s video or photo of him- or herself engaged in 
a lawful sexual act could present an image that 
looks like a child, which could possibly come into 
the hands of someone who would use it to harm 
children. So it cannot be denied that permitting the 
author of such materials to keep them in his or her 
custody poses some risk. However, the risk is 
small, incidental and more tenuous than that asso¬ 
ciated with the vast majority of material targeted 
by s. 163.1(4). Indeed, the above-cited examples 
lie at the edge of the problematic classes of mate¬ 
rial. The bulk of the material in these two problem¬ 
atic classes, while engaging important values 
underlying the s. 2(b) guarantee, poses no reasoned 
risk of harm to children. 


The government’s argument on this point is, in 
effect, that it is necessary to prohibit possession of 
a large amount of harmless expressive material in 
order to combat the small risk that some material 
in this class may cause hann to children. This sug¬ 
gests that the law may be overbroad. However, 
final determination of this issue requires us to pro¬ 
ceed to the third prong of the proportionality test 


pour produire ce materiel. Le fait que le materiel 
de la premiere categorie soit une creation person¬ 
nels diminue le risque qu’il entraine des modifica¬ 
tions de comportement negatives. Dans la seconde 
categorie, il se peut bien que les personnes repre¬ 
sentees ne ressemblent meme pas a des enfants. 
Cela dit, certains types de materiel compris dans 
ces categories risquent theoriquement de causer un 
prejudice a des enfants. II se peut bien que le mate¬ 
riel expressif qu’une personne cree elle-meme 
favorise des modifications de comportement nega¬ 
tives chez elle, mais etant donne que c’est elle qui 
a cree le materiel au depart, on ne s’attendrait pas a 
ce que cet effet soit important. La representation 
ou l’ecrit qui est en la possession de son auteur 
pourrait tomber entre les mains d’une personne 
susceptible de s’en servir d’une maniere prejudi- 
ciable pour les enfants. La encore, l’enregistrement 
video ou la photo qu’une personne effectue ou 
prend, selon le cas, de ses propres activites 
sexuelles legales peut sembler presenter un enfant 
et tomber entre les mains de quelqu’un s’en servira 
pour causer un prejudice a des enfants. II est done 
indeniable que permettre a l’auteur de materiel de 
cette nature de le garder en sa possession presente 
un certain risque. Toutefois, le risque est miniine, 
secondaire et plus faible que celui que presente la 
majeure partie du materiel vise par le 
par. 163.1(4). En fait, les exemples susmentionnes 
se situent aux confins des categories de materiel 
problematiques. Bien qu’il fasse intervenir d’iin- 
portantes valeurs sous-jacentes a la garantie prevue 
a l’al. 2b), la majeure partie du materiel compris 
dans ces deux categories problematiques ne suscite 
aucune crainte raisonnee qu’un prejudice ne soit 
cause a des enfants. 


En realite, le gouvemement fait valoir a cet 
egard qu’il est necessaire d’interdire la possession 
d’une grande quantite de materiel expressif inof- 
fensif pour eliminer le risque minime que du mate¬ 
riel de cette categorie cause un prejudice a des 
enfants. Cela indique que la disposition peut avoir 
une portee trop large. Toutefois, pour pouvoir tran- 
cher cette question, il faut passer au troisieme volet 
du critere de la proportionnalite, qui consiste a 
soupeser les inconvenients que la disposition pre- 
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— the weighing of the costs of the law to freedom 
of expression against the benefits it confers. 

(c) Proportionality: the Final Balance 

This brings us to the third and final branch of 
the proportionality inquiry: whether the benefits 
the law may achieve in preventing harm to chil¬ 
dren outweigh the detrimental effects of the law on 
the right of free expression. The final proportional¬ 
ity assessment takes all the elements identified and 
measured under the heads of Parliament’s objec¬ 
tive, rational connection and minimal impairment, 
and balances them to determine whether the state 
has proven on a balance of probabilities that its 
restriction on a fundamental Charter right is 
demonstrably justifiable in a free and democratic 
society. 


In the vast majority of the law’s applications, 
the costs it imposes on freedom of expression are 
outweighed by the risk of harm to children. The 
Crown has met the burden of demonstrating that 
the possession of child pornography poses a rea¬ 
soned apprehension of harm to children and that 
the goal of preventing such harm is pressing and 
substantial. Explicit sexual photographs and video¬ 
tapes of children may promote cognitive distor¬ 
tions, fuel fantasies that incite offenders, enable 
grooming of victims, and may be produced using 
real children. Written material that advocates or 
counsels sexual offences with children can pose 
many of the same risks. Although we recently held 
in Little Sisters Book and Art Emporium v. Canada 
(Minister of Justice), [2000] 2 S.C.R. 1120, 2000 
SCC 69, that it may be difficult to make the case of 
obscenity against written texts, materials that 
advocate or counsel sexual offences with children 
may qualify. The Crown has also met the burden 
of showing that the law will benefit society by 
reducing the possibility of cognitive distortions, 
the use of pornography in grooming victims, and 
the abuse of children in the manufacture and con¬ 
tinuing existence of this material. Explicit sexual 
photographs of children, videotapes of pre-pubes- 
cent children, and written works advocating sexual 
offences with children — all these and more pose a 


sente pour la liberte d’expression et les avantages 
qu’elle procure. 

c) La proportionnalite : l ’evaluation finale 

Cela nous amene au troisieme et dernier volet de 102 
T analyse de la proportionnalite, qui consiste a 
determiner si les avantages que la disposition peut 
comporter sur le plan de la prevention du prejudice 
cause aux enfants l’emportent sur les effets nefas- 
tes qu’elle a sur le droit a la liberte d’expression. 

L’evaluation finale de la proportionnalite consiste 
a soupeser tous les elements identifies et mesures 
sous les rubriques de l’objectif du legislateur, du 
lien rationnel et de l’atteinte minimale, afm de 
determiner si l’Etat a demontre, selon la preponde¬ 
rance des probability, que la restriction qu’il 
apporte a un droit fondamental garanti par la 
Charte est justifiable dans le cadre d’une societe 
libre et democratique. 

La plupart du temps, le risque qu’un prejudice 103 
soit cause a des enfants l’emporte sur les inconve- 
nients que l’application de la disposition presente 
pour la liberte d’expression. Le ministere public 
s’est acquitte de son obligation de demontrer, 
d’une part, que la possession de pomographie 
juvenile suscite une crainte raisonnee qu’un preju¬ 
dice ne soit cause a des enfants et, d’autre part, que 
la prevention d’un tel prejudice est un objectif 
urgent et reel. Les photos et les enregistrements 
video sexuellement explicites d’enfants peuvent 
favoriser les distorsions cognitives, alimenter des 
fantasmes qui incitent a commettre des infractions, 
pennettre l’initiation des victimes et etre produits 
au moyen de vrais enfants. Les ecrits qui preconi- 
sent ou conseillent la perpetration d’infractions 
d’ordre sexuel avec des enfants peuvent presenter 
bon nombre des memes risques. Meme si nous 
avons recemment juge dans Tarret Little Sisters 
Book and Art Emporium c. Canada (Ministre de la 
Justice), [2000] 2 R.C.S. 1120, 2000 CSC 69, qu’il 
peut etre difficile de prouver que des ecrits sont 
obscenes, le materiel qui preconise ou conseille la 
perpetration d’infractions d’ordre sexuel avec des 
enfants peut se preter a une telle preuve. Le minis¬ 
tere public s’est egalement acquitte de T obligation 
de demontrer que la disposition est benefique pour 
la societe en ce sens qu’elle pennet de reduire le 
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reasoned risk of harm to children. Thus we may 
conclude that in its main impact, s. 163.1(4) is pro¬ 
portionate and constitutional. 


I say this having given full consideration to the 
law’s chilling effect. It is argued that fear of prose¬ 
cution under s. 163.1(4), and the attendant social 
stigma, will deter people from keeping legal mate¬ 
rial and thus chill legitimate expression. However, 
the interpretation of the law offered in this decision 
may go some distance to reducing the uncertainty 
that feeds the chilling effect. Families need not 
fear prosecution for taking pictures of bare- 
bottomed toddlers at the beach or children playing 
in the backyard, given the requirement that the 
dominant purpose be sexual. As case law develops, 
greater certainty may be expected, further reducing 
the law’s chilling effect. On the record before us, 
the chilling effect, while not insignificant, does not 
appear to represent a major cost as it relates to the 
vast majority of material captured under 
s. 163.1(4). 


However, the prohibition also captures in its 
sweep materials that arguably pose little or no risk 
to children, and that deeply implicate the freedoms 
guaranteed under s. 2(b). The ban, for example, 
extends to a teenager’s sexually explicit recordings 
of him- or herself alone, or engaged in lawful sex¬ 
ual activity, held solely for personal use. It also 
reaches private materials, created by an individual 
exclusively for him- or herself, such as personal 
journals, writings, and drawings. It is in relation to 
these categories of materials that the costs of the 
prohibition are most pronounced. At the same 
time, it is here that the link between the proscribed 


risque de distorsions cognitives, l’utilisation de la 
pomographie pour initier des victimes, ainsi que 
Sexploitation d’enfants qui resulte de la production 
et de l’existence meme de ce materiel. Les photos 
sexuellement explicites d’enfants, les enregistre- 
ments video de preadolescents et les ecrits incitant 
a commettre des infractions d’ordre sexuel avec 
des enfants suscitent tous une crainte raisonnee 
qu’un prejudice ne soit cause a des enfants, et la 
liste ne s’arrete pas la. Nous pouvons done con- 
clure que, dans son effet principal, le par. 163.1(4) 
est proportionne et constitutionnel. 

J’affmne cela en tenant bien compte de l’effet 
inhibiteur de la disposition. On fait valoir que la 
crainte d’une poursuite fondee sur le par. 163.1(4) 
et du stigmate social qui s’y rattache dissuadera les 
gens de conserver du materiel legal et inhibera 
ainsi l’expression legitime. Cependant, l’interpre- 
tation de la disposition qui est proposee dans les 
presents motifs est de nature a reduire T incertitude 
a l’origine de l’effet inhibiteur. Les parents n’ont 
pas a craindre d’etre poursuivis pour avoir photo¬ 
graphic leurs bambins nu-fesses a la plage ou leurs 
enfants en train de jouer dans l’arriere-cour, vu 
l’exigence d’un objectif sexuel dominant. On peut 
s’attendre a ce qu’une plus grande certitude resulte 
de revolution de la jurisprudence, ce qui reduira 
davantage l’effet inhibiteur de la disposition. II res- 
sort du dossier qui nous a ete soumis que l’effet 
inhibiteur, meme s’il n’est pas negligeable, ne 
semble pas constituer un inconvenient majeur en 
ce qui conceme la majeure partie du materiel vise 
par le par. 163.1(4). 

Toutefois, 1’interdiction vise egalement du mate¬ 
riel dont on pourrait pretendre qu’il ne presente 
que peu ou pas de risques de prejudice pour les 
enfants et qui touche profondement aux liberies 
garanties par l’al. 2b). Par exemple, l’interdiction 
vise les enregistrements sexuels explicites qu’un 
adolescent fait de lui-meme seul ou d’une activite 
sexuelle legale a laquelle il se livre, et qu’il con¬ 
serve exclusivement pour son usage personnel. 
Elle vise egalement le materiel prive, comme un 
journal intime, un ecrit ou un dessin, qu’une per- 
sonne cree exclusivement pour son usage person¬ 
nel. C’est a l’egard de ces categories de materiel 
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materials and any risk of harm to children is most 
tenuous, for the reasons discussed earlier: children 
are not exploited or abused in their production; 
they are unlikely to induce attitudinal effects in 
their possessor; adolescents recording themselves 
alone or engaged in lawful sexual activity will 
generally not look like children; and the fact that 
this material is held privately renders the potential 
for its harmful use by others minimal. Conse¬ 
quently, the law’s application to these materials, 
while peripheral to its objective, poses the most 
significant problems at this final stage of the pro¬ 
portionality analysis. 


As noted in discussing the values at stake in this 
appeal, privacy interests going to the liberty of the 
subject are also engaged by the legislation in ques¬ 
tion. However, these interests largely overlap with 
the s. 2(b) values and are properly considered in 
the final balancing stage under s. 1. 


I turn first to consider the law’s application to 
self-created works of the imagination, written or 
visual, intended solely for private use by the crea¬ 
tor. The intensely private, expressive nature of 
these materials deeply implicates s. 2(b) freedoms, 
engaging the values of self-fulfilment and self- 
actualization and engaging the inherent dignity of 
the individual: Ford, supra, at p. 765; see also my 
comments in Keegstra, supra, at p. 804. Personal 
journals and writings, drawings and other forms of 
visual expression may well be of importance to 
self-fulfilment. Indeed, for young people grappling 
with issues of sexual identity and self-awareness, 
private expression of a sexual nature may be cru¬ 
cial to personal growth and sexual maturation. The 
fact that many might not favour such forms of 
expression does not lessen the need to insist on 


que les inconvenients de T interdiction sont le plus 
marques. En meme temps, c’est a cet egard que le 
lien entre le materiel prohibe et tout risque qu’un 
prejudice soit cause a des enfants est le plus tenu, 
pour les raisons deja mentionnees : des enfants ne 
sont pas explodes ou maltraites pour produire ce 
materiel; le materiel en cause est peu susceptible 
d’avoir un effet sur le comportement de la per- 
sonne qui l’a en sa possession; les adolescents qui 
effectuent un enregistrement d’eux-memes seuls 
ou d’une activite sexuelle legale a laquelle ils se 
livrent ne ressemblent generalement pas a des 
enfants; enfin, le fait que ce materiel soit conserve 
en prive reduit au minimum le risque que d’autres 
personnes en fassent une utilisation prejudiciable. 

Par consequent, l’application de la disposition au 
materiel de cette nature, meme si elle est secon- 
daire par rapport a son objectif, pose les problemes 
les plus importants a cette etape finale de T analyse 
de la proportionnalite. 

Comme je l’ai fait remarquer en analysant les 106 
valeurs qui sont en jeu dans le present pourvoi, la 
mesure legislative en cause fait aussi intervenir les 
interets en matiere de vie privee de T intime qui 
touchent a sa liberte. Toutefois, ces interets coinci¬ 
dent en grande partie avec les valeurs sous- 
jacentes a l’al. 2b), et c’est a juste titre qu’elles 
sont examinees a Tetape de revaluation finale fon- 
dee sur Particle premier. 

J’aborde en premier lieu l’application de la dis- 107 
position aux oeuvres de fiction, ecrites ou visuelles, 
qu’une personne cree uniquement pour son usage 
personnel. La nature expressive extremement pri¬ 
vee de ce materiel touche profondement aux 
libertes garanties par l’al. 2b), en faisant intervenir 
les valeurs de l’epanouissement personnel et de la 
realisation de soi, ainsi que la dignite inherente de 
l’etre humain : Ford, precite, p. 765; voir aussi 
mes commentaires dans l’arret Keegstra, precite, 
p. 804. Le journal intime et les notes personnelles 
de meme que les dessins et autres formes d’expres- 
sion visuelle peuvent etre importants pour l’epa¬ 
nouissement de la personne. En fait, l’expression 
privee de nature sexuelle peut etre cmciale pour la 
croissance personnelle et le developpement sexuel 
de jeunes personnes aux prises avec des questions 
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strict justification for their prohibition. As stated in 
Irwin Toy, supra, at p. 976, “the diversity in forms 
of individual self-fulfilment and human flourishing 
ought to be cultivated in an essentially tolerant, 
indeed welcoming, environment”. 


The restriction imposed by s. 163.1(4) regulates 
expression where it borders on thought. Indeed, it 
is a fine line that separates a state attempt to con¬ 
trol the private possession of self-created expres¬ 
sive materials from a state attempt to control 
thought or opinion. The distinction between 
thought and expression can be unclear. We talk of 
“thinking aloud” because that is often what we do: 
in many cases, our thoughts become choate only 
through their expression. To ban the possession of 
our own private musings thus falls perilously close 
to criminalizing the mere articulation of thought. 


The same concerns arise in relation to auto¬ 
depictions; that is, visual recordings made by a 
person of him- or herself alone, held privately and 
intended only for personal use. Again, such mate¬ 
rials may be of significance to adolescent self- 
fulfilment, self-actualization and sexual explora¬ 
tion and identity. Similar considerations apply 
where the creator of the recordings is not the sole 
subject; that is, where lawful sexual acts are docu¬ 
mented in a visual recording, such as photographs 
or a videotape, and held privately by the partici¬ 
pants exclusively for their own private use. Such 
materials could conceivably reinforce healthy sex¬ 
ual relationships and self-actualization. For exam¬ 
ple, two adolescents might arguably deepen a lov¬ 
ing and respectful relationship through erotic 
pictures of themselves engaged in sexual activity. 
The cost of including such materials to the right of 


d’identite sexuelle et de conscience de soi. Le fait 
qu’il soit possible que bien des personnes ne voient 
pas d’un osil favorable de telles formes d’expres- 
sion ne reduit pas pour autant la necessity d’insis- 
ter sur une justification stricte de l’interdiction qui 
les frappe. Comme il est precise dans l’arret Irwin 
Toy, precite, p. 976, « la diversity des formes d’en- 
richissement et d’epanouissement personnels doit 
etre encouragee dans une societe qui est essentiel- 
lement tolerante, meme accueillante ». 

La restriction imposee par le par. 163.1(4) regie - 
mente l’expression la ou elle cotoie la pensee. En 
fait, il n’y a qu’une ligne de demarcation tenue 
entre la tentative de l’Etat de controler la posses¬ 
sion de materiel expressif par la personne qui fa 
cree et la tentative de l’Etat de controler la pensee 
ou l’opinion. La distinction entre la pensee et l’ex¬ 
pression peut etre difficile a etablir. Nous disons 
« penser a voix haute » parce que c’est souvent ce 
que nous faisons : dans bien des cas, nos pensees 
ne prennent fonne que par leur expression. L’inter¬ 
diction de l’expression de nos reveries person- 
nelles frole dangereusement la criminalisation de 
la simple expression de la pensee. 

Les memes preoccupations naissent a l’egard 
des representations de soi, c’est-a-dire les enregis- 
trements visuels qu’une personne fait d’elle-meme 
seule, qu’elle conserve privement et qui sont des¬ 
tines exclusivement a son usage personnel. La 
encore, du materiel de cette nature peut etre impor¬ 
tant pour l’epanouissement personnel, la realisa¬ 
tion de soi ainsi que l’exploration et l’identite 
sexuelles de l’adolescent. Des considerations simi- 
laires s’appliquent lorsque l’auteur de l’enregistre- 
ment n’est pas le seul sujet represente, c’est-a-dire 
lorsque des actes sexuels legaux sont presentes 
dans un enregistrement visuel, comme une photo 
ou un video, et conserves privement par les partici¬ 
pants exclusivement pour leur usage personnel. En 
theorie, ce materiel peut renforcer de saines rela¬ 
tions sexuelles et la realisation de soi. Par exemple, 
deux adolescents pourraient faire grandir une rela¬ 
tion d’amour et de respect en se servant de photos 
erotiques d’eux-memes se livrant a une activite 
sexuelle. Les inconvenients que l’inclusion de ce 
materiel presente pour le droit a la liberte d’expres- 
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free expression outweighs any tenuous benefit it 
might confer in preventing harm to children. 


I conclude that in broad impact and general 
application, the limits s. 163.1(4) imposes on free 
expression are justified by the protection the law 
affords children from exploitation and abuse. I 
cannot, however, arrive at the same conclusion in 
regard to the two problematic categories of materi¬ 
als described above. The legislation prohibits a 
person from articulating thoughts in writing or vis¬ 
ual images, even if the result is intended only for 
his or her own eyes. It further prohibits a teenager 
from possessing, again exclusively for personal 
use, sexually explicit photographs or videotapes of 
him- or herself alone or engaged with a partner in 
lawful sexual activity. The inclusion of these 
peripheral materials in the law’s prohibition 
trenches heavily on freedom of expression while 
adding little to the protection the law provides 
children. To this extent, the law cannot be consid¬ 
ered proportionate in its effects, and the infringe¬ 
ment of s. 2(b) contemplated by the legislation is 
not demonstrably justifiable under s. 1. 


D. Remedy 

Confronted with a law that is substantially con¬ 
stitutional and peripherally problematic, the Court 
may consider a number of alternatives. One is to 
strike out the entire law. This was the choice of the 
trial judge and the majority of the British Colum¬ 
bia Court of Appeal. The difficulty with this rem¬ 
edy is that it nullifies a law that is valid in most of 
its applications. Until Parliament can pass another 
law, the evil targeted goes unremedied. Why, one 
might well ask, should a law that is substantially 
constitutional be struck down simply because the 
accused can point to a hypothetical application that 


sion Temportent sur les avantages tenus qu’elle 
pourrait avoir en matiere de prevention du preju¬ 
dice cause aux enfants. 

Je conclus que, du point de vue de l’application 110 
generate du par. 163.1(4) et de son effet global, les 
limites qu’il impose a la liberte d’expression sont 
justifies par le fait qu’il protege les enfants contre 
l’exploitation et les mauvais traitements. Je suis 
toutefois incapable d’arriver a la meme conclusion 
en ce qui conceme les deux categories problema- 
tiques de materiel decrites plus haut. La mesure 
legislative interdit a une personne d’exprimer ses 
pensees dans des ecrits ou des images, meme si 
ceux-ci ne sont destines qu’a son usage personnel. 

Elle interdit en outre a un adolescent d’avoir en sa 
possession, la encore exclusivement pour son 
usage personnel, des photos ou des enregistre- 
ments video sexuellement explicites de lui-meme, 
seul ou en compagnie d’une autre personne avec 
laquelle il se livre a une activite sexuelle legale. 
L’inclusion de ce materiel limitrophe dans le 
champ d’application de l’interdiction empiete lour- 
dement sur la liberte d’expression et ajoute peu a 
la protection que la disposition assure aux enfants. 

Dans cette mesure, la disposition ne peut pas etre 
consideree comme proportionnee sur le plan de ses 
effets, et l’atteinte a l’al. 2b) qu’elle prevoit n’est 
pas justifiable au sens de l’article premier. 

D. La reparation 

En presence d’une disposition legislative sub- 111 
stantiellement constitutionnelle et marginalement 
problematique, la Cour peut envisager un certain 
nombre de solutions. L’une consiste a invalider la 
disposition en entier. C’est le choix qu’ont fait le 
juge du proces et les juges majoritaires de la Cour 
d’appel de la Colombie-Britannique. Le probleme 
que pose cette reparation est qu’elle annule une 
disposition qui est valide dans la majorite de ses 
applications. Tant que le legislateur n’aura pas pu 
adopter une autre disposition, le mal vise ne pourra 
pas etre corrige. Pourquoi, pourrait-on se deman- 
der, devrait-on invalider une disposition substan- 
tiellement constitutionnelle tout simplement parce 
que l’accuse est capable de signaler une applica¬ 
tion hypothetique qui n’a absolument rien a voir 
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is far removed from his own case which might not 
be constitutional? 

Another alternative might be to hold that the law 
as it applies to the case at bar is valid, declining to 
find it unconstitutional on the basis of a hypotheti¬ 
cal scenario that has not yet arisen. In the United 
States, courts have frequently declined to strike out 
laws on the basis of hypothetical situations not 
before the court, although less so in First Amend¬ 
ment (free expression) cases. While the Canadian 
jurisprudence on the question is young, thus far it 
suggests that laws may be struck out on the basis 
of hypothetical situations, provided they are “rea¬ 
sonable”. 


Yet another alternative might be to uphold the 
law on the basis that it is constitutionally valid in 
the vast majority of its applications and stipulate 
that if and when unconstitutional applications 
arise, the accused may seek a constitutional 
exemption. Ross, who concludes that s. 163.1(4) is 
constitutional in most but not all of its applica¬ 
tions, recommends this remedy: Ross, supra, at 
p. 58. 

I find it unnecessary to canvas any of these sug¬ 
gestions further because in my view the appropri¬ 
ate remedy in this case is to read into the law an 
exclusion of the problematic applications of 
s. 163.1, following Schachter v. Canada, [1992] 2 
S.C.R. 679. Schachter suggests that the problem of 
peripheral unconstitutional provisions or applica¬ 
tions of a law may be addressed by striking down 
the legislation, severing of the offending sections 
(with or without a temporary suspension of inva¬ 
lidity), reading down, or reading in. The Court 
decides on the appropriate remedy on the basis of 
“twin guiding principles”: respect for the role 
of Parliament, and respect for the purposes of 
the Charter (p. 715). Applying these principles, I 


avec son propre cas et qui pourrait etre inconstitu- 
tionnelle? 

II serait aussi possible de declarer la disposition 
valide dans la mesure oil elle s’applique a la pre¬ 
sente affaire, et de refuser de la juger inconstitu- 
tionnelle sur la base d’un scenario hypothetique 
qui ne s’est pas encore presente. Aux Etats-Unis, 
les tribunaux ont frequemment refuse d’invalider 
des lois sur la base de situations hypothetiques 
n’ayant pas donne lieu a contestation judiciaire, 
quoiqu’ils refusent mo ins souvent de le faire dans 
les cas ou le Premier amendement (liberte d’ex- 
pression) est invoque. Meme si la jurisprudence 
canadienne sur la question est recente, elle semble 
avoir indique, jusqu’a maintenant, que des lois 
peuvent etre invalidees sur la base de situations 
hypothetiques, pourvu que celles-ci soient «rai- 
sonnables ». 

II y aurait aussi la possibility de confirmer la 
validite de la disposition pour le motif qu’elle est 
constitutionnelle dans la grande majority de ses 
applications et de preciser que, en cas duplica¬ 
tions inconstitutionnelles, l’accuse peut demander 
une exception constitutionnelle. Ross, qui conclut 
que le par. 163.1(4) est constitutionnel dans la plu- 
part mais non dans la totality de ses applications, 
recommande cette reparation : Ross, loc. cit., p. 58. 

Je ne juge pas necessaire d’examiner plus en 
detail Tune ou l’autre de ces suggestions puisque, 
a mon avis, la reparation qui convient en l’espece 
consiste a exclure de la portee de fart. 163.1, au 
moyen d’une interpretation large, les applications 
problematiques de cette disposition, confolinement 
a Tarret Schachter c. Canada, [1992] 2 R.C.S. 679. 
Selon cet arret, il est possible de resoudre le pro- 
bleme des dispositions ou applications limitrophes 
inconstitutionnelles en invalidant la mesure legis¬ 
lative, en en supprimant les dispositions attenta- 
toires (avec ou sans suspension temporaire de 1’in¬ 
validity) ou en lui donnant une interpretation 
attenuante ou une interpretation large. Le tribunal 
determine la reparation convenable conformement 
aux « deux principes directeurs » : le respect du 
role du legislateur et le respect des objets de la 
Charte (p. 715). En appliquant ces principes, je 
conclus que, dans les circonstances de la presente 
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conclude that in the circumstances of the case 
reading in an exclusion is the appropriate remedy. 

To assess the appropriateness of reading in as a 
remedy, we must identify a distinct provision that 
can be read into the existing legislation to preserve 
its constitutional balance. In this case, s. 163.1 
might be read as incorporating an exception for the 
possession of: 

1. Self-created expressive material : i.e., any 
written material or visual representation created 
by the accused alone, and held by the accused 
alone, exclusively for his or her own personal 
use; and 

2. Private recordings of lawful sexual activity : 
i.e., any visual recording, created by or depict¬ 
ing the accused, provided it does not depict 
unlawful sexual activity and is held by the 
accused exclusively for private use. 

The first category would protect written or visual 
expressions of thought, created through the efforts 
of a single individual, and held by that person for 
his or her eyes alone. The teenager’s confidential 
diary would fall within this category, as would any 
other written work or visual representation con¬ 
fined to a single person in its creation, possession 
and intended audience. 


The second category would protect auto-depic- 
tions, such as photographs taken by a child or ado¬ 
lescent of him- or herself alone, kept in strict pri¬ 
vacy and intended for personal use only. It would 
also extend to protect the recording of lawful sex¬ 
ual activity, provided certain conditions were met. 
The person possessing the recording must have 
personally recorded or participated in the sexual 
activity in question. That activity must not be 
unlawful, thus ensuring the consent of all parties, 
and precluding the exploitation or abuse of chil¬ 
dren. All parties must also have consented to the 
creation of the record. The recording must be kept 
in strict privacy by the person in possession, and 
intended exclusively for private use by the creator 
and the persons depicted therein. Thus, for exam- 


affaire, l’inclusion d’une exception par interpreta¬ 
tion large est la reparation convenable. 

Pour decider s’il convient d’accorder une repa- 115 
ration au moyen d’une interpretation large, il nous 
faut identifier une disposition precise qui pourrait 
etre incluse dans la loi existante afm d’en mainte- 
nir l’equilibre constitutionnel. En l’espece, 
l’art. 163.1 pourrait etre considere comme incorpo- 
rant une exception applicable a la possession : 

1. de materiel expressif cree par l’interesse : 

c’est-a-dire les ecrits ou representations crees 
par 1’accuse seul et conserves par ce dernier 
exclusivement pour son usage personnel; 

2. d’enregistrements prives d’une activite 

sexuelle legale : c’est-a-dire tout enregistrement 
visuel cree par l’accuse ou dans lequel ce der¬ 
nier figure, qui ne represente aucune activite 
sexuelle illegale et qui est conserve par T accuse 
exclusivement pour son usage personnel. 

La premiere categorie protegerait les expressions 
ecrites ou visuelles de la pensee creees par une 
seule personne et conservees par celle-ci pour son 
seul usage personnel. Le journal intime de l’ado- 
lescent entrerait dans cette categorie, de meme que 
toute autre osuvre ecrite ou representation creee par 
une seule personne, qui est en la possession exclu¬ 
sive de cette personne et qui est destinee a etre vue 
uniquement par elle. 

La seconde categorie protegerait la representa- 116 
tion d’une personne par elle-meme, comme la 
photo qu’un enfant ou un adolescent a prise de lui- 
meme seul, qu’il conserve strictement en prive et 
qui est destinee a son seul usage personnel. Elle 
irait jusqu’a proteger Tenregistrement d’une acti¬ 
vite sexuelle legale, pourvu que certaines condi¬ 
tions soient remplies. La personne qui a en sa pos¬ 
session l’enregistrement doit avoir enregistre 
personnellement l’activite sexuelle en question ou 
y avoir participe. Cette activite ne doit pas etre ille¬ 
gale, ce qui a pour effet de garantir que toutes les 
parties ont consenti et d’empecher que des enfants 
soient explodes ou maltraites. II faut aussi que 
toutes les parties aient consenti a la creation de 
l’enregistrement. L’enregistrement doit etre con- 
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pie, a teenage couple would not fall within the 
law’s purview for creating and keeping sexually 
explicit pictures featuring each other alone, or 
together engaged in I awful sexual activity, pro¬ 
vided these pictures were created together and 
shared only with one another. The burden of proof 
in relation to these excepted categories would 
function in the same manner as that of the defences 
of “artistic merit”, “educational, scientific or medi¬ 
cal purpose”, and “public good”. The accused 
would raise the exception by pointing to facts 
capable of bringing him or her within its protec¬ 
tion, at which point the Crown would bear the bur¬ 
den of disproving its applicability beyond a rea¬ 
sonable doubt. 


These two exceptions would necessarily apply 
as well to the offence of “ making child pornogra¬ 
phy” under s. 163.1(2) (but not to printing, pub¬ 
lishing or possessing for the purpose of publish¬ 
ing); otherwise an individual, although immune 
from prosecution for the possession of such mate¬ 
rials, would remain vulnerable to prosecution for 
their creation. 


I reiterate that the protection afforded by this 
exception would extend no further than to materi¬ 
als intended solely for private use. If materials 
where shown to be held with any intention other 
than for personal use, their possession would then 
fall outside the exception’s aegis and be subject to 
the full force of s. 163.1(4). Indeed, such posses¬ 
sion might also run afoul of the manufacturing and 
distributing offences set out in ss. 163.1(2) and 
163.1(3). 

It is apparent that the availability of the second 
exception turns on whether Parliament had 
criminalized the depicted sexual activity. Parlia¬ 
ment may affect the scope of the exception by nar¬ 
rowing or broadening the range of sexual activity 
that is criminalized. (More broadly, of course, Par- 


serve strictement en prive par la personne qui l’a 
en sa possession et etre destine exclusivement a 
l’usage personnel de son auteur et des personnes 
qui y sont representees. Ainsi, par exemple, la dis¬ 
position ne s’appliquerait pas a un couple d’ado- 
lescents qui creerait et conserverait des photos 
sexuellement explicites d’eux-memes separement 
ou ensemble en train de se livrer a une activite 
sexuelle legale, pourvu qu’ils aient pris les photos 
ensemble et qu’ils ne les aient echangees qu’entre 
eux. Le fardeau de la preuve a l’egard de ces cate¬ 
gories d’exceptions serait semblable a celui qui 
s’applique aux moyens de defense fondes sur la 
« valeur artistique », le « but educatif, scientifique 
ou medical » et le « bien public ». L’accuse soule- 
verait l’exception en indiquant des faits suscep- 
tibles de lui permettre de s’en prevaloir, apres quoi 
il incomberait au ministere public d’etablir hors de 
tout doute raisonnable que cette exception ne s’ap- 
plique pas. 

Ces deux exceptions s’appliqueraient necessai- 
rement aussi a l’inffaction de « production de por¬ 
nographic juvenile » prevue au par. 163.1(2) (mais 
non a l’impression et a la publication de ce mate¬ 
riel, ou au fait de l’avoir en sa possession a des fins 
de publication); sinon, une personne qui ne pour- 
rait pas etre poursuivie pour possession de materiel 
de cette nature resterait susceptible de l’etre pour 
l’avoir cree. 

Je repete que la protection accordee par cette 
exception ne s’appliquerait qu’au materiel destine 
uniquement a un usage personnel. S’il etait 
demontre que du materiel est conserve a une autre 
fin que l’usage personnel, la possession de ce 
materiel ne releverait plus de l’exception et tombe- 
rait entierement sous le coup du par. 163.1(4). En 
fait, une telle possession pourrait aussi tomber sous 
le coup des dispositions relatives aux infractions 
de production et de distribution des par. 163.1(2) et 
(3). 

II appert que la possibility de se prevaloir de le 
seconde exception depend de la question de savoir 
si le legislateur a criminalise 1’activite sexuelle 
representee. Le legislateur peut modifier le champ 
d’application de l’exception en restreignant ou en 
elargissant l’etendue des activites sexuelles crimi- 
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liament, in its wisdom, may choose to redraft the 
statute to reflect the concerns that compel the 
Court to hold that the statute cannot constitution¬ 
ally apply to the two stipulated exceptions.) 


Thus described, the proposed exception relates 
only to materials that pose a negligible risk of 
harm to children, while deeply implicating s. 2(b) 
values and the s. 7 liberty interest by virtue of their 
intensely private nature and potential connection to 
self-fulfilment and self-actualization. With the con¬ 
tours of this exception in mind, I proceed to the 
question of whether reading in this exception is the 
appropriate remedy for the overbreadth of 
s. 163.1(4). 


Schachter, supra, holds that reading in will be 
appropriate only where (1) the legislative objective 
is obvious and reading in would further that objec¬ 
tive or constitute a lesser interference with that 
objective than would striking down the legislation; 

(2) the choice of means used by the legislature to 
further the legislation’s objective is not so une¬ 
quivocal that reading in would constitute an unac¬ 
ceptable intrusion into the legislative domain; and 

(3) reading in would not require an intrusion into 
legislative budgetary decisions so substantial as to 
change the nature of the particular legislative 
enterprise. The third requirement is not of concern 
here. The first two inquiries — conformity with 
legislative objective and avoidance of unaccept¬ 
able law-making — require more discussion. 


The first question is whether the legislative 
objective of s. 163.1(4) is evident. In my view it is. 
The purpose of the legislation is to protect children 
from exploitation and abuse by prohibiting posses¬ 
sion of material that presents a reasoned risk of 
harm to children. This question leads to a second: 
whether reading in will further that objective. In 


nalisees. (Dans un sens plus large, il va sans dire 
que le legislateur peut, dans sa sagesse, choisir de 
reformuler la disposition en cause de maniere a 
dissiper les preoccupations qui obligent notre Cour 
a statuer que cette disposition ne peut pas s’appli- 
quer constitutionnellement aux deux exceptions 
prevues.) 

190 

Ainsi decrite, l’exception proposee ne s’ap- 
plique qu’au materiel qui ne presente qu’un risque 
negligeable de prejudice pour les enfants, mais qui 
touche profondement aux valeurs consacrees par 
l’al. 2b) et au droit a la liberte garanti par Tart. 7, 
en raison de sa nature extremement privee et de 
son lien potentiel avec l’epanouissement personnel 
et la realisation de soi. Ayant en tete les parametres 
de cette exception, je passe maintenant a la ques¬ 
tion de savoir si le fait d’inclure cette exception 
par interpretation large est la facon convenable de 
remedier a la portee excessive du par. 163.1(4). 

Selon l’arret Schachter, precite, Tinterpretation 121 
large n’est appropriee que si les criteres suivants 
sont respectes : (1) l’objectif du legislateur est evi¬ 
dent et T interpretation large favoriserait Tatteinte 
de cet objectif ou constituerait un empietement 
moindre sur cet objectif que l’invalidation de la 
mesure legislative en cause; (2) le choix des 
moyens utilises par le legislateur pour atteindre 
son objectif n’est pas assez incontestable pour que 
Tinterpretation large constitue un empietement 
inacceptable sur le domaine legislatif; (3) T inter¬ 
pretation large ne necessiterait pas un empietement 
si important sur les decisions fmancieres du legis¬ 
lateur qu’elle modifierait la nature du regime legis¬ 
latif en question. Le troisieme critere n’est pas per¬ 
tinent en l’espece. Les deux premiers criteres — la 
compatibility avec l’objectif du legislateur et la 
necessity d’eviter un empietement inacceptable sur 
le domaine legislatif — exigent un examen plus 
approfondi. 

II s’agit en premier lieu de savoir si l’objectif du 122 
par. 163.1(4) est evident. Selon moi, il l’est. La 
disposition vise a proteger les enfants contre l’ex- 
ploitation et les mauvais traitements en interdisant 
la possession de materiel qui suscite une crainte 
raisonnee qu’un prejudice ne leur soit cause. Cette 
question en entraine une deuxieme : celle de savoir 
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other words, will precluding the offending applica¬ 
tions of the law better conform to Parliament’s 
objective than striking down the whole law? Again 
the answer is clearly yes. The applications of the 
law that pose constitutional problems are exactly 
those whose relation to the objective of the legisla¬ 
tion is most remote. Carving out those applications 
by incorporating the proposed exception will not 
undermine the force of the law; rather, it will pre¬ 
serve the force of the statute while also recogniz¬ 
ing the purposes of the Charter. The defects of the 
section are not so great that their exclusion 
amounts to impermissible redrafting, as was the 
case in Osborne v. Canada (Treasury Board), 
[1991] 2 S.C.R. 69, and R. v. Heywood, [1994] 3 
S.C.R. 761. The new exceptions resemble those 
that Parliament has already created and are consis¬ 
tent with its overall approach of catching main¬ 
stream child pornography reasonably linked to 
harm while excluding peripheral material that 
engages free speech values. Moreover, since the 
problematic applications lie on the periphery of the 
material targeted by Parliament, carving them out 
will not create an exception-riddled provision bear¬ 
ing little resemblance to the provision envisioned 
by Parliament. This suggests that excluding the 
offending applications of the law will not subvert 
Parliament’s object. On the other hand, striking 
down the statute altogether would assuredly under¬ 
mine Parliament’s object, making it impossible to 
combat the lawfully targeted harms until it can 
pass new legislation. 


I recognize that questions may arise in the appli¬ 
cation of the excepted categories. However, the 
same may be said for s. 163.1 as drafted. It will be 
for the courts to consider precise questions of 
interpretation if and when they arise, bearing in 
mind Parliament’s fundamental object: to ban pos¬ 
session of child pornography which raises a rea¬ 
soned apprehension of harm to children. 


si une interpretation large favorisera la realisation 
de cet objectif. En d’autres tennes, est-il plus com¬ 
patible avec l’objectif du legislateur d’empecher 
les applications attentatoires de la disposition en 
cause que d’invalider completement cette disposi¬ 
tion? La encore, la reponse est nettement affirma¬ 
tive. Les applications de la disposition qui posent 
des problemes constitutionnels sont exactement 
celles qui ont le lien le plus tenu avec l’objectif du 
legislateur. L’elimination de ces applications par 
l’inclusion de l’exception proposee n’affaiblira pas 
l’effet de la disposition; au contraire, elle preser- 
vera son effet tout en tenant compte des objectifs 
de la Charte. Les lacunes de la disposition ne sont 
pas importantes au point de necessiter une refor¬ 
mulation inacceptable pour les eliminer, comme 
c’etait le cas dans les arrets Osborne c. Canada 
(Conseil du Tresor), [1991] 2 R.C.S. 69, et R. c. 
Heywood, [1994] 3 R.C.S. 761. Les nouvelles 
exceptions ressemblent a cedes que le legislateur a 
deja creees et elles s’harmonisent avec sa faqon 
globale de s’attaquer au phenomene general de la 
pomographie juvenile raisonnablement bee a un 
prejudice, tout en excluant le materiel limitrophe 
qui fait intervenir les valeurs protegees par la 
liberte d’expression. De plus, comme les applica¬ 
tions problematiques se situent aux confms du 
materiel vise par le legislateur, leur elimination ne 
donnera pas une disposition cousue d’exceptions, 
ressemblant peu a cede qu’envisageait le legisla¬ 
teur. Cela montre que Telimination des applica¬ 
tions attentatoires de la disposition ne minera pas 
l’objectif du legislateur. Par contre, Tinvalidation 
complete de la disposition minerait surement l’ob- 
jectif du legislateur en empechant la lutte contre 
les prejudices legitimement vises tant qu’il n’aurait 
pas adopte une nouvelle disposition. 

Je reconnais que T application des categories 
d’exceptions peut soulever certaines questions. On 
peut toutefois en dire autant du texte actuel de 
l’art. 163.1. II appartiendra aux tribunaux de se 
pencher sur des questions d’interpretation precises 
lorsqu’elles seront soulevees, en tenant compte de 
l’objectif fondamental du legislateur, qui est d’in- 
terdire la possession de pomographie juvenile 
suscitant une crainte raisonnee qu’un prejudice ne 
soit cause a des enfants. 
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The second prong of Schachter, supra, is 
directed to the possibility that reading in, though 
recognizing the objective of the legislation, may 
nonetheless undermine legislative intent by substi¬ 
tuting one means of effecting that intent with 
another. As we noted in Vriend v. Alberta, [1998] 1 
S.C.R. 493, the relevant question is “what the leg¬ 
islature would . . . have done if it had known that 
its chosen measures would be found unconstitu¬ 
tional” (para. 167). If it is not clear that the legisla¬ 
ture would have enacted the legislation without the 
problematic provisions or aspects, then reading in 
a term may not provide the appropriate remedy. 
This concern has more relevance where the legisla¬ 
ture has made a “deliberate choice of means” by 
which to reach its objective. Even in such a case, 
however, “a deliberate choice of means will not act 
as a bar to reading in save for those circumstances 
in which the means chosen can be shown to be of 
such centrality to the aims of the legislature and so 
integral to the scheme of the legislation, that the 
legislature would not have enacted the statute 
without them”: Vriend, supra, at para. 167. 


In the present case it cannot be said that the leg¬ 
islature has made a deliberate choice of means in 
the sense that phrase was used in Vriend, supra. 
Clearly, s. 163.1(4) is a deliberate choice of means 
in the general sense that the provision was adopted 
to address the problem of child abuse and exploita¬ 
tion. I see no evidence, however, that Parliament 
saw the statute’s application to the two problem¬ 
atic categories of materials (i.e., self-created 
expressive materials and private recordings that do 
not depict unlawful sexual activity) as an integral 
part of the legislative scheme. On the contrary, 
given that the risk to children posed by materials 
falling within these two categories is relatively 
remote, it seems reasonable to conclude that such 
materials are caught incidentally, not deliberately, 
and that Parliament would have excluded these 
two categories from the purview of the law had it 


1 94 

Le deuxieme volet du critere enonce dans Tarret 
Schachter, precite, porte sur la possibility que T in¬ 
terpretation large, meme si elle reconnait l’objectif 
de la loi, puisse neanmoins alterer P intention du 
legislateur en remplacant un moyen de mettre a 
execution cette intention par un autre moyen. 
Comme nous l’avons note dans 1’arret Vriend c. 
Alberta, [1998] 1 R.C.S. 493, la question perti- 
nente consiste a se demander « ce que le legisla¬ 
teur aurait [. . .] fait s’il avait su que ses disposi¬ 
tions seraient jugees inconstitutionnelles» 

(par. 167). S’il n’est pas evident que le legislateur 
aurait adopte la mesure legislative sans les disposi¬ 
tions ou les aspects problematiques, il se peut alors 
que Tinclusion d’une condition par interpretation 
large ne constitue pas la reparation convenable. 

Cette preoccupation est plus pertinente lorsque le 
legislateur a fait un « choix delibere des moyens » 
qui permettraient d’atteindre son objectif. Cepen- 
dant, meme dans ce cas, « le choix delibere des 
moyens n’empeche pas le recours a Tinterpretation 
large, sauf dans les cas ou l’on peut etablir que les 
moyens choisis revetent une importance a ce point 
centrale eu egard aux buts poursuivis par le legisla¬ 
teur et sont a ce point essentiels a l’economie de la 
loi que le legislateur ne T aurait pas adoptee sans 
eux » : Vriend, precite, par. 167. 

195 

En l’espece, on ne peut pas dire que le legisla¬ 
teur a fait un choix delibere des moyens au sens ou 
on l’entend dans l’arret Vriend, precite. Le para- 
graphe 163.1(4) est nettement un choix delibere de 
moyens en ce sens general que la disposition a ete 
adoptee pour regler le probleme de Texploitation 
et des mauvais traitements dont sont victimes les 
enfants. Je ne vois cependant aucune preuve que le 
legislateur considered que l’application de la dis¬ 
position aux deux categories problematiques de 
materiel (c’est-a-dire le materiel expressif cree par 
l’interesse et les enregistrements prives qui ne 
represented pas des activites sexuelles illegales) 
faisait partie integrante de son regime legislatif. Au 
contraire, comme le risque auquel le materiel com- 
pris dans ces deux categories expose les enfants est 
relativement peu eleve, il semble raisonnable de 
conclure que le materiel de cette nature est vise de 
maniere incidente et non intentionnelle et que le 
legislateur aurait soustrait ces deux categories a 
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been seized of the difficulty raised by their inclu¬ 
sion. 

The legislative history of Bill C-128, which 
introduced s. 163.1(4), reinforces my view that 
reading in an exclusion of the problematic material 
would not unduly intrude on the legislative 
domain. As was noted during the Senate Commit¬ 
tee’s proceedings, there had over the years been a 
great deal of debate, both within Parliament and in 
the country more generally, about the problem of 
child pornography and the appropriate way to 
address it ( Proceedings of the Standing Senate 
Committee on Legal and Constitutional Affairs, 
Issue No. 50, June 21, 1993, at p. 50:41 (statement 
of Richard Mosley, Chief Policy Counsel, Crimi¬ 
nal and Social Policy, Department of Justice)). 


After expressing concern over the potential for 
constitutional problems arising from Bill C-128, 
the Honorable Gerald-A. Beaudoin, Chairman of 
the Senate Committee, concluded: 

There is, obviously, also the problem the courts will 
face. The Supreme Court of Canada has to interpret the 
Constitution and the Criminal Code. If the legislation is 
very vague, greater power is given to the judges. This is 
a difficulty which, in cases involving obscenity and por¬ 
nography, perhaps, cannot be avoided. In other words, 
to a certain extent it has to be left to the courts. 

(Proceedings of the Standing Senate Committee on 
Legal and Constitutional Affairs, Issue No. 51, 
June 22, 1993, at p. 51:54) 

As Senator Beaudoin predicted, it has fallen to the 
Courts to interpret s. 163.1(4) and judge its ulti¬ 
mate validity in accordance with that interpreta¬ 
tion. The British Columbia Courts found the law 
constitutionally wanting and struck it down in its 
entirety. I too, find it to be constitutionally imper¬ 
fect. However, the defects lie at the periphery of 
the law’s application. In my view, the appropriate 
remedy is to uphold the law in its broad applica¬ 
tion, while holding that it must not be applied to 
two categories of material, as described above: 
self-created, privately held expressive materials 


l’application de la disposition s’il avait ete au fait 
du probleme que pose leur inclusion. 

L’historique du projet de loi C-128, qui ajoute le 
par. 163.1(4), renforce mon point de vue que le fait 
d’inclure, par interpretation large, une exception 
visant le materiel problematique ne constituerait 
pas un empietement excessif sur le domaine legis¬ 
late. Comme on l’a souligne pendant les delibera¬ 
tions du comite senatorial, le probleme de la por¬ 
nographic juvenile et la facon appropriee de le 
resoudre ont fait l’objet de nombreux debats au fil 
des ans, tant au Parlement qu’a l’echelle du pays 
(Deliberations du Comite senatorial permanent 
des Affaires juridiques et constitutionnelles, fasci¬ 
cule n° 50, 21 juin 1993, p. 50:41 (declaration de 
Richard Mosley, premier conseiller en politiques, 
Politiques penales et sociales, ministere de la Jus¬ 
tice)). 

Apres avoir exprime des craintes au sujet de la 
possibility que le projet de loi C-128 engendre des 
problemes constitutionnels, l’honorable Gerald-A. 
Beaudoin, president du comite senatorial, a conclu 
en ces termes : 

Evidemment, les tribunaux vont se trouver egalement 
face a un probleme. La Cour supreme du Canada doit 
interpreter la Constitution et le Code criminel. Si la loi 
est trop vague, cela confere davantage de pouvoirs aux 
juges. C’est un probleme qu’il n’est peut-etre pas possi¬ 
ble d’eviter dans les cas d’obscenite et de pomographie. 
Autrement dit, il faut laisser une plus grande latitude 
aux tribunaux. 

(Deliberations du Comite senatorial permanent 
des affaires juridiques et constitutionnelles, fasci¬ 
cule n° 51, 22 juin 1993, p. 51:54) 

Comme l’avait predit le senateur Beaudoin, les 
tribunaux ont ete appeles a interpreter 
le par. 163.1(4) et a decider de sa validite au 
regard de cette interpretation. Les tribunaux de la 
Colombie-Britannique ont conclu que la disposi¬ 
tion etait constitutionnellement deficiente et ils 
l’ont invalidee en entier. J’estime moi aussi qu’elle 
est deficiente sur le plan constitutionnel. Toutefois, 
les deficiences se situent aux confms de son champ 
d’application. A mon avis, la reparation convena- 
ble consiste a confirmer la validite de la disposi¬ 
tion en ce qui conceme son application generate 
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and private recordings that do not depict unlawful 
sexual activity. 


E. Summary 

I would summarize my conclusions with respect 
to s. 163.1(4) in general terms as follows: 

1. The offence prohibits the possession of photo¬ 
graphs, film, videos and other visual representa¬ 
tions that show or depict a person under the age 
of 18 engaged in explicit sexual activity. Visual 
representations of any activity that falls short of 
this threshold are not caught. Thus, representa¬ 
tions of casual intimacy, such as depictions of 
kissing or hugging, are not covered by the 
offence. 

2. The offence prohibits the possession of visual 
representations that feature, as a dominant char¬ 
acteristic, the depiction of a sexual organ or the 
anal region of a person under the age of 18 for a 
sexual purpose. Innocent photographs of a baby 
in the bath and other representations of non-sex- 
ual nudity are not covered by the offence. 


3. The offence prohibits the possession of writ¬ 
ten or visual material that actively induces or 
encourages unlawful sexual activity with per¬ 
sons under the age of 18. Written description 
that falls short of this threshold is not covered 
by the offence. 

4. Courts should take an objective approach to 
detennining whether material falls within the 
definition of child pornography. The question is 
whether a reasonable person would conclude, 
for example, that the impugned material por¬ 
trays “explicit” sexual activity, or that the mate¬ 
rial “advocates or counsels” sexual offences 
with persons under 18. Courts should also take 


tout en statuant qu’elle ne doit pas etre appliquee 
aux deux categories de materiel decrites plus haut: 
le materiel expressif cree par une personne et con¬ 
serve privement, et les enregistrements prives qui 
ne represented pas des activites sexuelles ille- 
gales. 

E. Resume 

in o 

Voici un resume general de mes conclusions 
concemant le par. 163.1(4) : 

1. La disposition interdit la possession de pho¬ 
tos, de films, de videos ou de toute autre repre¬ 
sentation ou figure une personne agee de moins 
de 18 ans ou presentee comme telle, qui se livre 
a une activite sexuelle explicite . Les representa¬ 
tions d’activites qui ne satisfont pas a ce critere 
ne sont pas visees. Par consequent, la represen¬ 
tation d’actes intimes anodins, comme un baiser 
ou une etreinte, n’est pas visee par la disposition 
creant l’inffaction. 

2. La disposition interdit la possession de repre¬ 
sentations dont la caracteristique dominante est 
la representation, dans un but sexuel, des 
organes sexuels ou de la region anale d’une per¬ 
sonne agee de moins de 18 ans. Les photos 
innocentes d’un bebe dans une baignoire et les 
autres representations de nudite non sexuelle ne 
sont pas visees par la disposition creant Tinfrac¬ 
tion. 

3. La disposition interdit la possession d’ecrits 
ou de materiel visuel qui encouragent une acti¬ 
vity sexuelle illegale avec une personne agee de 
moins de 18 ans. Les ecrits qui ne satisfont pas a 
ce critere ne sont pas vises par la disposition 
creant T infraction. 

4. Les tribunaux devraient adopter une methode 
objective pour determiner si un type de materiel 
est vise par la definition de la pomographie 
juvenile. II s’agit de determiner si une personne 
raisonnable conclurait, par exemple, que le 
materiel conteste represente une activite 
sexuelle « explicite » ou s’il « preconise ou con- 
seille» la perpetration d’infractions d’ordre 
sexuel avec des personnes agees de moins de 18 
ans. Les tribunaux devraient egalement adopter 
une methode objective pour determiner si un 
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an objective approach in determining the availa¬ 
bility of any statutory defence. 

5. The various statutory defences (i.e., artistic 
merit; educational, scientific or medical pur¬ 
pose; and public good) must be interpreted liber¬ 
ally to protect freedom of expression, as well as 
possession for socially redeeming purposes. 


6. The guarantees provided in ss. 2(b) and 7 of 
the Charter require the recognition of two 
exceptions to s. 163.1(4), where the prohibi¬ 
tion’s intrusion into free expression and privacy 
is most pronounced and its benefits most attenu¬ 
ated: 

(a) The first exception protects the possession 
of expressive material created through the 
efforts of a single person and held by that per¬ 
son alone, exclusively for his or her own per¬ 
sonal use. This exception protects deeply pri¬ 
vate expression, such as personal journals and 
drawings, intended solely for the eyes of their 
creator. 

(b) The second exception protects a person’s 
possession of visual recordings created by or 
depicting that person, but only where these 
recordings do not depict unlawful sexual 
activity, are held only for private use, and 
were created with the consent of those per¬ 
sons depicted. 

7. These two exceptions apply equally to the 
offence of “making” child pornography under s. 
163.1(2). 

8. Neither exception affords protection to a per¬ 
son harbouring any other intention than private 
possession; any intention to distribute, publish, 
print, share or in any other way disseminate 
these materials will subject a person to the full 
force of s. 163.1. 

VI. Conclusion 

I would uphold s. 163.1(4) on the basis that the 
definition of “child pornography” in s. 163.1 


moyen de defense prevu par la loi peut etre 
invoque. 

5. Les divers moyens de defense prevus par la 
loi (c’est-a-dire la valeur artistique, le but educa- 
tif, scientifique ou medical et le bien public) 
doivent etre interprets de fag on liberate de 
maniere a proteger la liberte d’expression et la 
possession a des fms sociales dont les avantages 
rachetent ses lacunes. 

6. Les garanties prevues a Tal. 2b) et a l’art. 7 de 
la Charte exigent la reconnaissance de deux 
exceptions au par. 163.1(4), a savoir le cas ou 
l’atteinte que 1’interdiction porte a la liberte 
d’expression et au droit a la vie privee est la plus 
marquee, et ses avantages les plus tenus : 

a) La premiere exception protege la posses¬ 
sion de materiel expressif cree par une seule 
personne qui le conserve exclusivement pour 
son propre usage personnel. Elle protege ega- 
lement les formes d’expression profondement 
personnelle comme les joumaux intimes et les 
dessins destines a l’usage exclusif de leur 
auteur. 

b) La seconde exception protege la possession 
par une personne d’enregistrements qu’elle a 
crees ou dans lesquels elle figure, mais seule- 
ment si ces enregistrements ne represented 
pas une activite sexuelle illegale, si elle les 
conserve exclusivement pour son usage per¬ 
sonnel et s’ils ont ete crees avec le consente- 
ment des personnes qui y figurent. 

7. Ces deux exceptions s’appliquent egalement a 
T infraction de « production » de pomographie 
juvenile prevue au par. 163.1(2). 

8. Aucune de ces exceptions ne protege la per¬ 
sonne qui nourrit des intentions autres que la 
possession personnelle : toute personne ayant eu 
T intention de distribuer, publier, imprimer, par- 
tager ou, de quelque autre fagon, diffuser ce 
materiel sera assujettie a l’application integrate 
de l’art. 163.1. 

VI. Conclusion 

Je suis d’avis de confirmer la validite du 
par. 163.1(4) pour le motif que la definition de la 
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should be read as though it contained an exception 
for: (1) any written material or visual representa¬ 
tion created by the accused alone, and held by the 
accused alone, exclusively for his or her own per¬ 
sonal use; and (2) any visual recording, created by 
or depicting the accused, provided it does not 
depict unlawful sexual activity and is held by the 
accused exclusively for private use. The constitu¬ 
tional questions should be answered accordingly. 


I would therefore allow the appeal and remit the 
respondent for trial on all charges. 

The following are the reasons delivered by 

L’Heureux-Dube, Gonthier and Bastarache 
JJ. — In this appeal, we are asked to assess the 
constitutionality of s. 163.1(4) of the Criminal 
Code, R.S.C. 1985, c. C-46. The Court must deter¬ 
mine whether Parliament may legitimately 
criminalize the possession of the material it has 
defined as child pornography. Specifically, we 
must decide whether s. 163.1(4) is an unjustified 
infringement of the right to free expression found 
in s. 2(b) of the Canadian Charter of Rights and 
Freedoms. The Court is also asked to determine 
whether s. 163.1(4) infringes s. 7 of the Charter. In 
our view, the s. 7 liberty interest is encompassed in 
the right of free expression and proportionality 
falls to be considered under s. 1. Accordingly, no 
separate s. 7 analysis is required. 


A discussion of these constitutional questions 
must take place within the broad political, social 
and historical context in which they arise; see R. v. 

L. (D.O.), [1993] 4 S.C.R. 419, at p. 438; R. v. 
Seaboyer, [1991] 2 S.C.R. 577, at p. 647; 
Edmonton Journal v. Alberta (Attorney General), 
[1989] 2 S.C.R. 1326, at p. 1352; see also S. 

M. Sugunasiri, “Contextualism: The Supreme 
Court’s New Standard of Judicial Analysis and 
Accountability” (1999), 22 Dalhousie L.J. 126, at 
pp. 133-34. The impugned provision of the Crimi¬ 
nal Code must also be interpreted in light of Char- 


« pomographie juvenile », a Tart. 163.1, doit etre 
consideree comme incluant une exception visant 
(1) les ecrits ou representations crees par l’accuse 
seul et conserves par ce dernier exclusivement 
pour son usage personnel, et (2) tout enregistre- 
ment visuel cree par l’accuse ou dans lequel ce 
dernier figure, qui ne represente aucune activite 
sexuelle illegale et qui est conserve par l’accuse 
exclusivement pour son usage personnel. II y a lieu 
de repondre aux questions constitutionnelles en 
consequence. 

1 "5 A 

Je suis done d’avis d’accueillir le pourvoi et de 
renvoyer T intime a son proces relativement a 
toutes les accusations. 

Version francaise des motifs rendus par 

Les juges L’Heureux-Dube, Gonthier et 131 
Bastarache — Dans le cadre du present pourvoi, 
notre Cour est appelee a evaluer la constitutionna- 
lite du par. 163.1(4) du Code criminel, L.R.C. 

1985, ch. C-46. Nous devons determiner si le 
legislateur peut legitimement criminaliser la pos¬ 
session de materiel qu’il a defini comme de la por- 
nographie juvenile. Plus precisement, nous devons 
decider si le par. 163.1(4) constitue ou non une 
atteinte injustifiee au droit a la liberte d’expression 
garanti par l’al. 2b) de la Charte canadienne des 
droits et libertes. Notre Cour est egalement appelee 
a decider si le par. 163.1(4) viole Part. 7 de la 
Charte. A notre avis, le droit a la liberte garanti par 
l’art. 7 est compris dans le droit a la liberte d’ex- 
pression et la proportionnalite doit etre examinee 
en vertu de Particle premier. Aucune analyse dis- 
tincte fondee sur Part. 7 n’est done requise. 

1 in 

L’examen de ces questions constitutionnelles 
doit se faire dans le large contexte politique, social 
et historique ou elles se posent: voir R. c. L. 
(D.O.), [1993] 4 R.C.S. 419, p. 438; R. c. Sea¬ 
boyer, [1991] 2 R.C.S. 577, p. 647; Edmonton 
Journal c. Alberta (Procureur general), [1989] 2 
R.C.S. 1326, p. 1352. Voir egalement S. 

M. Sugunasiri, «Contextualism: The Supreme 
Court’s New Standard of Judicial Analysis and 
Accountability » (1999), 22 Dalhousie L.J. 126, 
p. 133-134. La disposition contestee du Code cri¬ 
minel doit egalement etre interpretee a la lumiere 
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ter values reflected in s. 1 as elaborated in cases 
such as R. v. Oakes, [1986] 1 S.C.R. 103, atp. 136, 
and Reference re Secession of Quebec, [1998] 2 
S.C.R. 217, at para. 64. See Canada (Human 
Rights Commission) v. Taylor, [1990] 3 S.C.R. 
892. 


In the context of this case, the twin considera¬ 
tions of social justice and equality warrant 
society’s active protection of its vulnerable mem¬ 
bers. Democratic and constitutional principles dic¬ 
tate that every member of society be treated with 
dignity and respect and accorded full participation 
in society. In this sense, government legislation 
that protects the vulnerable plays a vital role. 
Given our democratic values, it is clear that the 
Charter must not be used to reverse advances 
made by vulnerable groups or to defeat measures 
intended to protect the disadvantaged and compar¬ 
atively powerless members of society. The consti¬ 
tutional protection of a fonn of expression that 
undermines our fundamental values must be care¬ 
fully scrutinized. On this point, it is helpful to refer 
to R. v. Edwards Books and Art Ltd., [1986] 2 
S.C.R. 713, where Dickson C.J. stated, at p. 779: 


In interpreting and applying the Charter I believe that 
the courts must be cautious to ensure that it does not 
simply become an instrument of better situated individu¬ 
als to roll back legislation which has as its object the 
improvement of the condition of less advantaged per¬ 
sons. 

This principle has been emphasized, inter alia, in 
Irwin Toy Ltd. v. Quebec (Attorney General), 
[1989] 1 S.C.R. 927, at p. 993; Slaight Communi¬ 
cations Inc. v. Davidson, [1989] 1 S.C.R 1038, at 
p. 1051; Ross v. New Brunswick School District 
No. 15, [1996] 1 S.C.R. 825, at para. 86. These 
reasons explain why we cannot agree with 
McLachlin C.J. that the scope of the prohibition 
against the possession of child pornography is 
overbroad, and why the legislation is justified 
under s. 1 in its entirety. 


des valeurs que reflete Tarticle premier de la 
Charte et qui sont precisees notamment dans 1’ar¬ 
ret R. c. Oakes, [1986] 1 R.C.S. 103, p. 136, et le 
Renvoi relatif a la secession du Quebec, [1998] 2 
R.C.S. 217, par. 64. Voir Canada (Commission des 
droits de la personne) c. Taylor, [1990] 3 R.C.S. 
892. 

Dans le contexte de la presente affaire, les deux 
considerations que sont la justice et l’egalite 
sociales justifient la protection active des membres 
vulnerables de la societe. Les principes democra- 
tiques et constitutionnels exigent que chaque mem- 
bre de la societe soit traite avec dignite et respect 
et admis a participer pleinement a la societe. En ce 
sens, une mesure gouvemementale qui protege les 
citoyens vulnerables joue un role vital. Compte 
tenu de nos valeurs democratiques, il est evident 
que la Charte ne doit pas servir a annuler les pro- 
gres realises par les groupes vulnerables ni a faire 
obstacle a des mesures visant a proteger les 
membres desavantages et comparativement demu¬ 
nis de la societe. La protection constitutionnelle 
d’une forme d’expression qui sape nos valeurs fon- 
damentales doit etre soumise a un examen appro- 
fondi. Sur ce point, il est utile de se reporter a T ar¬ 
ret R. c. Edwards Books and Art Ltd., [1986] 2 
R.C.S. 713, dans lequel le juge en chef Dickson 
dit, a la p. 779 : 

Je crois que lorsqu’ils interpretent et appliquent la 
Charte, les tribunaux doivent veiller a ce qu’elle ne 
devienne pas simplement l’instrument dont se serviront 
les plus favorises pour ecarter des lois dont l’objet est 
d’ameliorer le sort des moins favorises. 


Ce principe a ete souligne dans d’autres arrets, 
dont Irwin Toy Ltd. c. Quebec (Procureur general), 
[1989] 1 R.C.S. 927, p. 993; Slaight Communica¬ 
tions Inc. c. Davidson, [1989] 1 R.C.S. 1038, 
p. 1051; Ross c. Conseil scolaire du district n° 15 
du Nouveau-Brunswick, [1996] 1 R.C.S. 825, 
par. 86. Nos motifs expliquent pourquoi nous ne 
pouvons etre d’accord avec le juge en chef 
McLachlin pour dire que la portee de l’interdiction 
de la possession de pomographie juvenile est 
excessive et pourquoi le texte legislatif conteste est 
justifie en totalite au sens de Tarticle premier. 
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The respondent’s argument that s. 163.1(4) is 
unconstitutional rests on his claim that the prohibi¬ 
tion of the possession of child pornography unjus¬ 
tifiably infringes the right to free expression. Sec¬ 
tion 163.1(4) states: 

Every person who possesses any child pornography is 
guilty of 

(a) an indictable offence and liable to imprisonment 
for a term not exceeding five years; or 

(b) an offence punishable on summary conviction. 
Section 163.1(1) defines “child pornography” as: 

(a) a photographic, film, video or other visual represen¬ 
tation, whether or not it was made by electronic or 
mechanical means, 

(i) that shows a person who is or is depicted as being 
under the age of eighteen years and is engaged in or is 
depicted as engaged in explicit sexual activity, or 

(ii) the dominant characteristic of which is the depic¬ 
tion, for a sexual purpose, of a sexual organ or the 
anal region of a person under the age of eighteen 
years; or 

( b ) any written material or visual representation that 
advocates or counsels sexual activity with a person 
under the age of eighteen years that would be an offence 
under this Act. 

These provisions must be read in conjunction with 
s. 163(3), which provides a “public good” defence: 

(3) No person shall be convicted of an offence under 
this section if the public good was served by the acts 
that are alleged to constitute the offence and if the acts 
alleged did not extend beyond what served the public 
good. 

They must also be read in light of the broad 
defences found in s. 163.1(6): 

(6) Where the accused is charged with an offence 
under subsection (2), (3) or (4), the court shall find the 
accused not guilty if the representation or written mate¬ 
rial that is alleged to constitute child pornography has 
artistic merit or an educational, scientific or medical 
purpose. 


Selon Tintime, le par. 163.1(4) est inconstitu- 134 
tionnel parce que T interdiction de la possession de 
pomographie juvenile est une atteinte injustifiee 
au droit a la liberte d’expression. Voici le texte du 
par. 163.1(4) : 

Quiconque a en sa possession de la pomographie 
juvenile est coupable : 

a) soit d’un acte criminel passible d’un emprisonne- 
rnent maximal de cinq ans; 

b) soit d’une infraction punissable sur declaration de 
culpabilite par procedure sommaire. 

Suivant le par. 163.1(1), la « pomographie juve¬ 
nile » s’entend : 

a) de toute representation photographique, filmee, video 
ou autre, realisee par des rnoyens mecaniques ou elec- 
troniques : 

(i) soit ou figure une personne agee de moins de dix- 
huit ans ou presentee comme telle et se livrant ou pre¬ 
sentee comme se livrant a une activite sexuelle expli- 
cite, 

(ii) soit dont la caracteristique dominante est la repre¬ 
sentation, dans un but sexuel, d’organes sexuels ou de 
la region anale d’une personne agee de moins de dix- 
huit ans; 

b) de tout ecrit ou de toute representation qui preconise 
ou conseille une activite sexuelle avec une personne 
agee de moins de dix-huit ans qui constituerait une 
infraction a la presente loi. 

Ces dispositions doivent etre interpretees conjoin- 
tement avec le par. 163(3), qui prevoit un moyen 
de defense fonde sur le « bien public » : 

(3) Nul ne peut etre declare coupable d’une infraction 
visee au present article si les actes qui constitueraient 
l’infraction ont servi le bien public et n’ont pas outre- 
passe ce qui a servi celui-ci. 

II faut aussi les interpreter en fonction des moyens 
de defense generaux prevus au par. 163.1(6): 

(6) Lorsqu’une personne est accusee d’une infraction 
visee aux paragraphes (2), (3) ou (4), le tribunal est tenu 
de declarer cette personne non coupable si la representa¬ 
tion ou l’ecrit qui constituerait de la pomographie juve¬ 
nile a une valeur artistique ou un but educatif, scienti- 
fique ou medical. 
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In this way, “child pornography” was defined by 
Parliament to encompass a broad range of material 
that it detennined was harmful to children. It 
includes both representations that involve real chil¬ 
dren in their production as well as products of the 
imagination, such as drawings and written mate¬ 
rial. Importantly, the provisions do not distinguish 
between representations created by electronic or 
mechanical means. Both are captured. The defini¬ 
tion is designed to cover representations involving 
persons either under the age of 18 or depicted as 
being under the age of 18. Nevertheless, Parlia¬ 
ment has limited the protection from the harm of 
child pornography to a certain degree, striking the 
balance it deemed appropriate between the rights 
and values at stake. 


The facts that give rise to this appeal are as fol¬ 
lows: Mr. Sharpe was charged with two counts of 
possession of child pornography for the purpose of 
distribution or sale, as well as two counts of pos¬ 
session simpliciter of child pornography contrary 
to s. 163.1(4). Prior to the start of his trial in the 
Supreme Court of British Columbia, the accused 
challenged the constitutionality of a number of 
provisions of the Criminal Code, including 
s. 163.1(4). 


The nature of the materials in the respondent’s 
possession is typical of the material that may be 
caught by the impugned provision. Detective 
Noreen Waters of the Coordinated Law Enforce¬ 
ment Unit (Pornography Portfolio), City of Van¬ 
couver Police Department and the chief police 
investigator in this matter, testified at the voir dire 
that a large quantity of photographs, books and 
manuscripts as well as 10 computer disks contain¬ 
ing a series of stories were seized from the respon¬ 
dent. The photographs were of boys. The great 
majority of them appear to be under the age of 18, 
and some appear to be pre-pubescent. With very 
few exceptions, the boys are naked or mostly 
naked, and are posed in a manner that prominently 
displays their genitals. Some photos are of a boy 
with an erection, and some depict a boy apparently 


Ainsi, le legislateur a defmi la « pomographie 
juvenile » de faqon a englober un materiel tres 
varie qu’il a juge prejudiciable aux enfants. Elle 
comprend a la fois des representations dans les- 
quelles figurent des enfants, ainsi que des produits 
de f imagination coimne les dessins et les ecrits. II 
importe de noter que les dispositions ne font pas de 
distinction entre les representations realisees par 
des moyens mecaniques et cedes realisees par des 
moyens electroniques. Les deux sont visees. La 
definition est concue de maniere a couvrir les 
representations impliquant des personnes agees de 
moins de 18 ans ou presentees comme telles. Le 
legislateur a neanmoins limite jusqu’a un certain 
point la protection contre les torts causes par la 
pomographie juvenile en etablissant un equilibre 
qu’il jugeait approprie entre les droits et les valeurs 
qui sont en jeu. 

Les faits a l’origine du present pourvoi sont les 
suivants : M. Sharpe a fait l’objet de deux chefs 
d’accusation de possession de pomographie juve¬ 
nile en vue de la distribution ou de la vente, ainsi 
que de deux chefs de simple possession de pomo¬ 
graphie juvenile en violation du par. 163.1(4). 
Avant l’ouverture de son proces devant la Cour 
supreme de la Colombie-Britannique, l’accuse a 
conteste la constitutionnalite d’un certain nombre 
de dispositions du Code criminel, dont le 
par. 163.1(4). 

La nature du materiel trouve en la possession de 
1’intime est un bon exemple du materiel qui peut 
etre vise par la disposition contestee. Le detective 
Noreen Waters, de la Coordinated Law Enforce¬ 
ment Unit (Pornography Portfolio) du service de 
police de Vancouver et enqueteur en chef dans 
cette affaire, a declare au cours du voir-dire qu’une 
grande quantite de photos, d’ouvrages et de 
manuscrits ainsi que 10 disquettes renfennant une 
serie de recits ont ete saisis chez l’intime. II s’agis- 
sait de photos de garcons. Ces demiers semblent 
en grande majorite avoir moins de 18 ans, et cer¬ 
tains semblent etre preadolescents. A quelques tres 
rares exceptions pres, les gar<;ons sont nus ou pra- 
tiquement nus, et photographies d’une faqon qui 
met en evidence leurs organes genitaux. Certaines 
photos represented un g arc on en erection, et 
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masturbating. A few photos show two boys 
embracing or kissing. One photo shows two boys 
performing fellatio on each other. 


Also entered into evidence was a collection of 
17 stories written by the respondent. At trial, 
Detective Waters commented as follows on these 
stories: 

They’re extremely violent stories, the majority of them, 
with sexual acts involving very young children, in most 
cases, under the age of 10 engaged in sadomasochistic 
and violent sex acts with either adults and children, 
other children, both male and female. 

They’re extremely disturbing with just the descrip¬ 
tions of the sexual acts with the children particularly in 
relation to circumcision. And the theme is often that the 
child enjoys the beatings and the sexual violence and 
that they are wanting it and actually seeking it out. 

After reviewing the testimony of Detective 
Waters and that of Dr. Peter Collins, an expert in 
forensic psychiatry, sexual deviance and 
paedophilia, the trial judge nded that the prohibi¬ 
tion of the simple possession of child pornography 
in s. 163.1(4) violated the right to free expression 
guaranteed by s. 2(b). He concluded that the viola¬ 
tion was not saved by s. 1. Accordingly, the two 
charges of possession simpliciter of child pornog¬ 
raphy were dismissed: (1999), 22 C.R. (5th) 129. 
The trial with respect to the charges of possession 
for the purpose of distribution or sale was 
adjourned pending the appeal of the trial judge’s 
ruling. The majority of the British Columbia Court 
of Appeal (Southin and Rowles JJ.A., McEachem 
C.J.B.C. dissenting) upheld the trial judge’s ruling: 
(1999), 136 C.C.C. (3d) 97. The Attorney General 
of British Columbia is now appealing. 


The right to free expression is at the heart of this 
appeal. So is child pornography. Under our 
society’s democratic principles, individual free¬ 
doms such as expression are not absolute, but may 


d’autres, un gar<;on apparemment en train de se 
masturber. Quelques photos montrent deux gar- 
90 ns qui s’etreignent ou qui s’embrassent. Une 
photo montre deux garcons pratiquant mutuelle- 
ment la fellation. 

100 

A aussi ete deposee en preuve une collection de 
17 recits ecrits par Pintime. Au proces, le detective 
Waters a fait les commentaires suivants au sujet de 
ces recits : 

[TRADUCTION] II s’agit de recits extremement violents, 
pour la plupart, avec des actes sexuels impliquant de tres 
jeunes enfants, dans la plupart des cas, ages de moins de 
10 ans, qui se livrent a des actes sexuels sadomasochis- 
tes et violents soit avec des adultes et des enfants, soit 
avec d’autres enfants, des deux sexes. 

Ils sont extremement troublants en raison merne des 
descriptions des actes sexuels avec les enfants, tout par- 
ticulierement en ce qui a trait a la circoncision. Et ils ont 
souvent pour theme que l’enfant prend plaisir aux coups 
et a la violence sexuelle et qu’il en demande et en rede- 
mande. 

Apres avoir examine le temoignage du detective 139 
Waters et celui du D r Peter Collins, expert en psy¬ 
chiatric medicolegale, en deviance sexuelle et en 
pedophilie, le juge du proces a decide que l’inter- 
diction de la simple possession de pomographie 
juvenile, au par. 163.1(4), portait atteinte au droit a 
la liberte d’expression garanti par l’al. 2b) de la 
Chcirte. II a conclu que l’atteinte n’etait pas justi- 
fiee en vertu de Particle premier. En consequence, 
les deux chefs d’accusation de simple possession 
de pomographie juvenile ont ete rejetes : (1999), 

22 C.R. (5th) 129. Le proces relatif aux deux chefs 
d’accusation de possession de pomographie juve¬ 
nile en vue de la distribution ou de la vente a ete 
ajoume pendant l’appel de la decision du juge du 
proces. La Cour d’appel de la Colombie-Britan- 
nique, a la majorite (les juges Southin et Rowles, 
avec la dissidence du juge en chef McEachem), a 
confirme la decision du juge du proces : (1999), 

136 C.C.C. (3d) 97. Le procureur general de la 
Colombie-Britannique forme le present pourvoi. 

Le droit a la liberte d’expression, tout comme la 140 
pomographie juvenile, est au coeur du pourvoi. En 
vertu des principes democratiques de notre societe, 
les libertes individuelles comme la liberte d’ex- 
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be limited in consideration of a broader spectrum 
of rights, including equality and security of the 
person; see R. v. Mills, [1999] 3 S.C.R. 668, at 
para. 61; Dagenais v. Canadian Broadcasting 
Corp., [1994] 3 S.C.R. 835, at p. 877. The context 
here is one of competing rights; we must keep this 
in mind when determining whether s. 163.1(4) is 
an unjustified violation of the respondent’s right to 
free expression. 

I. Freedom of Expression 

A. The Nature and Scope of the Guarantee to Free 
Expression in Section 2(b) of the Charter 

Even before the advent of the Charter, Canadian 
courts recognized that the right to free expression 
was a fundamental part of democratic values, and a 
necessary element in ensuring the participation of 
individuals and groups in society; see RWDSU v. 
Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, at 
pp. 583-86. After the right to free expression was 
entrenched in the Charter, courts acknowledged 
that its value extended beyond the simple need for 
participation in a democratic society; see Ford v. 
Quebec (Attorney General), [1988] 2 S.C.R. 712, 
at p. 764; Edmonton Journal, supra', Irwin Toy, 
supra', R. v. Butler, [1992] 1 S.C.R. 452; R. v. 
Keegstra, [1990] 3 S.C.R. 697. In Irwin Toy, 
supra, at p. 976, the majority identified three val¬ 
ues which form the foundation of the right to free 
expression: (1) seeking and attaining truth is an 
inherently good activity; (2) participation in social 
and political decision-making should be fostered 
and encouraged; and (3) diversity in the fonus of 
individual self-fulfilment and human flourishing 
ought to be cultivated in a tolerant and welcoming 
environment for the sake of both those who convey 
a meaning and those to whom the meaning is con¬ 
veyed. 


The core values emphasized in Irwin Toy, supra, 
and in later cases such as Keegstra, supra, identify 
the purpose of the right to free expression in a free 
and democratic society. The importance of the 
right rests, in part, in expression’s role in affirming 
individual ideas and communicating views. FIow- 


pression ne sont pas absolues, mais peuvent etre 
limitees eu egard a une gamme plus vaste de 
droits, dont celui a l’egalite et a la securite de la 
personnel R. c. Mills, [1999] 3 R.C.S. 668, 
par. 61; Dagenais c. Societe Radio-Canada, [1994] 
3 R.C.S. 835, p. 877. Les droits en presence s’op- 
posent, ce dont il faut tenir compte pour determi¬ 
ner si le par. 163.1(4) est une atteinte injustifiee au 
droit de 1’intime a la liberte d’expression. 

I. La liberte d’expression 

A. La nature et laportee de la liberte d’expression 
garantie par I’al. 2b) de la Charte 

Meme avant l’adoption de la Charte, les tribu- 
naux canadiens ont reconnu que le droit a la liberte 
d’expression etait une partie fondamentale des 
valeurs democratiques et un element essentiel pour 
assurer la participation des personnes et des 
groupes au sein de la societe : voir SDGMR c. Dol¬ 
phin Delivery Ltd., [1986] 2 R.C.S. 573, p. 583- 
586. Apres l’inclusion du droit a la liberte d’ex¬ 
pression dans la Charte, les tribunaux ont reconnu 
que sa valeur englobait davantage que le seul 
besoin de participation au sein d’une societe demo- 
cratique : Ford c. Quebec (Procureur general), 
[1988] 2 R.C.S. 712, p. 764; Edmonton Journal, 
precite; Irwin Toy, precite; R. c. Butler, [1992] 1 
R.C.S. 452; R. c. Keegstra, [1990] 3 R.C.S. 697. 
Dans l’arret Irwin Toy, precite, p. 976, les juges 
majoritaires ont identifie trois valeurs qui sous- 
tendent le droit a la liberte d’expression : (1) la 
recherche de la verite est une activite qui est bonne 
en soi, (2) la participation a la prise de decisions 
d’interet social et politique doit etre encouragee et 
favorisee, et (3) la diversity des formes d’enrichis- 
sement et d’epanouissement personnels doit etre 
encouragee dans une societe qui est tolerante et 
accueillante tant a l’egard de ceux qui transmettent 
un message qu’a l’egard de ceux a qui il est des¬ 
tine. 

L’objet du droit a la liberte d’expression dans 
une societe libre et democratique se degage des 
valeurs fondamentales soulignees dans Irwin Toy, 
precite, et dans des arrets subsequents comme 
Keegstra, precite. L’importance de ce droit repose 
en partie sur le role que joue l’expression dans 
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ever, it must be remembered that the individual 
right to free expression is exercised within a broad 
societal context. As stated in Irwin Toy, supra, at 
p. 976, the self-realization of those whose activi¬ 
ties or representations convey meaning is linked to 
the self-realization of those to whom the meaning 
is conveyed. In this sense, the values identified as 
central to free expression take into account the fact 
that individual and societal goals are not mutually 
exclusive. 


The Supreme Court of Canada has dealt with the 
right to free expression in a number of cases, 
including Dolphin Delivery, supra', Ford, supra', 
B.C.G.E.U. v. British Columbia (Attorney Gen¬ 
eral), [1988] 2 S.C.R. 214; Edmonton Journal, 
supra', Irwin Toy, supra', Taylor, supra', Reference 
re ss. 193 and 195.1(l)(c) of the Criminal Code 
(Man.), [1990] 1 S.C.R. 1123; Rocket v. Royal 
College of Dental Surgeons of Ontario, [1990] 2 
S.C.R. 232; Keegstra, supra', Committee for the 
Commonwealth of Canada v. Canada, [1991] 1 
S.C.R. 139; Butler, supra', RJR-MacDonald Inc. v. 
Canada (Attorney General), [1995] 3 S.C.R. 199; 
Ross v. New Brunswick School District No. 15, 
supra', R. v. Lucas, [1998] 1 S.C.R. 439; and 
Thomson Newspapers Co. v. Canada (Attorney 
General), [1998] 1 S.C.R. 877. From the outset, 
the Court defined “expression” broadly to mean 
any activity or representation that conveys mean¬ 
ing or attempts to convey meaning in a non-violent 
form; see, for example, Reference re ss. 193 and 
195.1(l)(c) of Criminal Code, supra, at p. 1180; 
Rocket, supra, at p. 244; and Keegstra, supra, at 
pp. 729 and 826. 


The right to free expression extends, for exam¬ 
ple, to commercial expression. In Ford, supra, at 
p. 767, the Court underscored the basis for the pro¬ 
tection of commercial expression as follows: 

Over and above its intrinsic value as expression, com¬ 
mercial expression which, as has been pointed out, pro¬ 
tects listeners as well as speakers plays a significant role 


T affirmation des idees personnelles et la communi¬ 
cation des points de vue. Toutefois il ne faut pas 
oublier que le droit individuel a la liberte depres¬ 
sion s’exerce dans un large contexte social. 
Comme le precise 1’arret Irwin Toy, precite, p. 976, 
l’epanouissement personnel de ceux dont les acti- 
vites ou les representations transmettent un mes¬ 
sage est lie a l’epanouissement personnel de ceux a 
qui ce message est destine. Dans ce sens, les 
valeurs decrites comme essentielles a la liberte 
d’expression tiennent compte du fait que les objec- 
tifs individuels et les objectifs societaux ne s’ex- 
cluent pas mutuellement. 

La Cour supreme du Canada a traite du droit a la 143 
liberte d’expression dans de nombreux arrets, 
notamment Dolphin Delivery’, precite; Ford, pre¬ 
cite; B.C.G.E.U. c. Colombie-Britannique (Procu- 
reur general), [1988] 2 R.C.S. 214; Edmonton 
Journal, precite; Irwin Toy, precite; Taylor, precite; 
Renvoi relatif a Tart. 193 et d Val. 195.1(l)c) du 
Code criminel (Man.), [1990] 1 R.C.S. 1123; 
Rocket c. College royal des chirurgiens dentistes 
d’Ontario, [1990] 2 R.C.S. 232; Keegstra, precite; 
Comite pour la Republique du Canada c. Canada, 
[1991] 1 R.C.S. 139; Butler, precite; RJR-MacDo- 
nald Inc. c. Canada, [1995] 3 R.C.S. 199; Ross c. 
Conseil scolaire du district n° 15 du Nouveau- 
Brunswick, precite; R. c. Lucas, [1998] 1 R.C.S. 

439, et Thomson Newspapers Co. c. Canada (Pro- 
cur eur general), [1998] 1 R.C.S. 877. Des le debut, 
notre Cour a donne au mot « expression » une defi¬ 
nition large englobant toute activite ou representa¬ 
tion qui transmet ou tente de transmettre un mes¬ 
sage sous une forme non violente: voir, par 
exemple, Renvoi relatif a Tart. 193 et a I’al. 
195.1(l)c) du Code criminel, precite, p. 1180, 
Rocket, precite, p. 244, et Keegstra, precite, p. 729 
et 826. 

Le droit a la liberte d’expression vise, par 144 
exemple, l’expression commerciale. Dans l’arret 
Ford, precite, p. 767, notre Cour a souligne en ces 
termes le fondement de la protection de l’expres- 
sion commerciale : 

Au-dela de sa valeur intrinseque en tant que mode d’ex¬ 
pression, l’expression commerciale qui, repetons-le, 
protege autant celui qui s’exprime que celui qui 
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in enabling individuals to make informed economic 
choices, an important aspect of individual self-fulfill¬ 
ment and personal autonomy. 


See also Irwin Toy, supra, and RJR-MacDonald, 
supra. Similarly, the Court has recognized that 
picketing has a communicative element and is 
therefore protected by s. 2(b); see Dolphin Deliv¬ 
ery, supra, at p. 588; B.C.G.E.U., supra; U.F.C.W., 
Local 1518 v. KMart Canada Ltd., [1999] 2 S.C.R. 
1083. 

The Court has also had occasion to deal with the 
issue of hate propaganda. In Irwin Toy, supra, the 
majority affirmed the doctrine of content neutral¬ 
ity, stating that s. 2(b) protects all messages, “how¬ 
ever unpopular, distasteful or contrary to the main¬ 
stream” (p. 968); see also Keegstra, supra, at 
p. 729. In R. v. Zundel, [1992] 2 S.C.R. 731, the 
Court, applying this principle, unanimously con¬ 
cluded that the content-neutral approach to s. 2(b) 
meant that even deliberate falsehoods are a pro¬ 
tected form of expression. 


The Court was asked to address the subject of 
pornography in Butler, supra, finding that pornog¬ 
raphy, including obscenity, was protected expres¬ 
sion. Since there are no content-based restrictions 
on s. 2(b), it followed that pornographic material, 
no matter how offensive, was covered by the 
s. 2(b) guarantee. 


From these cases, it is clear that in characteriz¬ 
ing the right to free expression under s. 2(b), the 
Court has developed a two-pronged test. Initially, 
courts must determine whether the activity in 
question is expression for the purposes of s. 2(b). It 
is incumbent upon the person alleging a violation 
to prove that the activity conveys or attempts to 
convey meaning. The Court has stressed that the 
content of the expression is irrelevant; provided 
that there is an attempt to convey meaning, s. 2(b) 


l’ecoute, joue un role considerable en permettant aux 
individus de faire des choix economiques eclaires, ce 
qui represente un aspect important de l’epanouissement 
individuel et de l’autonomie personnelle. 

Voir egalement les arrets Irwin Toy et RJR-Mac- 
Donald, precites. De meme, notre Cour a reconnu 
que le piquetage comporte un element de commu¬ 
nication et beneficie done de la protection de 
l’al. 2b) : voir Dolphin Delivery, precite, p. 588; 
B.C.G.E.U., precite, et T.U.A.C., section locale 
1518 c. KMart Canada Ltd., [1999] 2 R.C.S. 1083. 

Notre Cour a aussi eu Toccasion d’examiner la 
question de la propagande haineuse. Dans Irwin 
Toy, precite, les juges majoritaires ont reitere le 
principe de la neutralite du contenu, en declarant 
que l’al. 2b) protege tous les messages, « aussi 
impopulaires, deplaisant[s] ou contestataires» 
soient-ils (p. 968): voir egalement Keegstra, pre¬ 
cite, p. 729. Dans R. c. Zundel, [1992] 2 R.C.S. 
731, notre Cour, appliquant ce principe, a conclu a 
l’unanimite que la faqon d’aborder l’al. 2b) selon 
la methode de la neutralite du contenu du message 
signifiait que meme les faussetes deliberees consti¬ 
tuent une forme protegee d’expression. 

Appelee a aborder la question de la pornogra¬ 
phic dans l’arret Butler, precite, notre Cour a statue 
que la pomographie, y compris l’obscenite, est une 
forme d’expression protegee. Comme l’al. 2b) ne 
comporte aucune restriction fondee sur le contenu, 
il s’ensuit que le materiel pomographique, aussi 
choquant soit-il, est vise par la garantie de cet ali- 
nea. 


II ressort clairement de ces arrets que, pour qua¬ 
lifier le droit a la liberte d’expression garanti par 
l’al. 2b), la Cour a etabli un critere a deux volets. 
Tout d’abord, les tribunaux doivent determiner si 
l’activite en cause est une expression aux fins de 
l’al. 2b). II incombe a la personne qui allegue 
l’existence d’une atteinte de prouver que l’activite 
transmet ou tente de transmettre un message. Notre 
Cour a souligne que le contenu de l’expression 
n’est pas pertinent; pourvu qu’il y ait tentative de 
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is engaged; see Reference re ss. 193 and 
195.1(l)(c) of the Criminal Code, supra', Butler, 
supra', Zundel, supra, at p. 753. The exception to 
this general principle is that s. 2(b) does not protect 
activity which conveys a meaning but does so in a 
violent form. The Court has indeed recognized that 
expression consists of both content and form, two 
distinct expressive elements that are inextricably 
connected; see Keegstra, supra, at p. 729; Irwin 
Toy, supra, at p. 968. 


Once it is established that the activity in ques¬ 
tion conveys or attempts to convey meaning in a 
non-violent form, courts must turn to the second 
stage of the analysis. This involves a determination 
of whether the law or government action actually 
restricts expression. Determining whether expres¬ 
sion is restricted is distinct from the first step of 
deciding whether any particular activity constitutes 
expression; see Ford, supra. While individual self- 
fulfilment, the attainment of truth, and participa¬ 
tion in a democratic society are important consid¬ 
erations in the s. 1 analysis, the ambit of the inter¬ 
ests protected is not dependent on them; see 
Zundel, supra, at pp. 752-53, where McLachlin J. 
(as she then was) confirmed that any content which 
conveys meaning is protected if it does not take a 
violent form. 


B. Is the Simple Possession of Child Pornography 
Protected by Section 2(b) of the Charter? 

With the above principles as a backdrop, the 
first step in answering the constitutional questions 
posed in this case is to determine whether the pos¬ 
session of child pornography is protected by s. 
2(b), which guarantees the right to “freedom of 
thought, belief, opinion and expression”. 


It is clear that s. 163.1(4) restricts expression if 
the possession of child pornography can be consid¬ 
ered expression. While the Crown has conceded 
this latter question, it is important to recognize that 
the right to free expression in s. 2(b) has always 


transmettre un message, l’al. 2b) s’applique : voir 
Renvoi relatif a Part. 193 et a Pal. 195.1(l)c) du 
Code criminel, precite; Butler, precite; Zundel, 
precite, p. 753. L’exception a ce principe general 
est que l’al. 2b) ne protege pas l’activite qui trans- 
met un message sous une forme violente. La Cour 
a en effet reconnu que l’expression comporte a la 
fois un contenu et une forme, deux elements 
expressifs distincts qui sont inextricablement lies : 
voir Keegstra, precite, p. 729; Irwin Tov, precite, 
p. 968. 

Des qu’il est etabli que l’activite en question 148 
transmet ou tente de transmettre un message sous 
une forme non violente, les tribunaux doivent pas¬ 
ser a la deuxieme etape de l’analyse. II s’agit alors 
de determiner si la mesure legislative ou gouveme- 
mentale restreint effectivement l’expression. Cette 
determination differe de l’etape initiale qui con- 
siste a decider si l’activite en cause est une forme 
d’expression : voir Ford, precite. Meme si l’epa- 
nouissement personnel, la decouverte de la verite 
et la participation au sein d’une societe democra- 
tique sont des elements importants de T analyse 
fondee sur l’article premier, ils ne determinent pas 
la portee des interets proteges; voir Zundel, precite, 
p. 752-753, ou le juge McLachlin (maintenant Juge 
en chef) confirme que toute communication qui 
transmet un message est protegee si elle ne revet 
pas une forme violente. 


B. La simple possession de pornographie juvenile 
est-elle protegee par Pal. 2b) de la Charte? 

Avec les principes susmentionnes comme toile 149 
de fond, la premiere etape a franchir pour repondre 
aux questions constitutionnelles en l’espece con- 
siste a determiner si la possession de pornographie 
juvenile est protegee par l’al. 2b), qui garantit le 
droit a la «liberte de pensee, de croyance, d’opi¬ 
nion et d’expression ». 

II est evident que le par. 163.1(4) limite l’ex- 150 
pression si la possession de pornographie juvenile 
peut etre consideree comme une forme d’expres¬ 
sion. Bien que le ministere public ait admis cela 
par la suite, il est important de reconnaitre qu’on a 
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been considered to protect only those activities 
which are communicative; see e.g., P. W. Hogg, 
Constitutional Law of Canada (loose-leaf ed.), vol. 
2, at p. 40-8; J. Watson, “Case Comment: R. v. 
Sharpe ” (1999), 10 N.J.C.L. 251, at p 256. In Ref¬ 
erence re ss. 193 and 195.1(l)(c) of the Criminal 
Code, supra, at p. 1206, Wilson J. commented: 


With respect to s. 193 of the Code, I do not see how 
the provision can be said to infringe the guarantee of 
freedom of expression either on its own or in combina¬ 
tion with s. 195.1(l)(c). In my view, only s. 195.1(l)(c) 
limits freedom of expression. Section 193 deals with 
keeping or being associated with a common bawdy- 
house and places no constraints on communicative 
activity in relation to a common bawdy-house. I do not 
believe that “expression” as used in s. 2(b) of the Char¬ 
ter is so broad as to capture activities such as keeping a 
common bawdy-house. [Emphasis added.] 


From our jurisprudence, it is unclear whether the 
requirement that an activity convey or attempt to 
convey meaning excludes all activities which are 
not prima facie communicative from the scope of 
the right to free expression in s. 2(b). For example, 
this Court speculated that the parking of a car is 
not protected expression since it is not a prima 
facie communicative activity; see Irwin Toy, supra, 
at p. 969. While it may be true that s. 2(b) guaran¬ 
tees the right to possess “material [that] allows us 
to understand the thought of others”, the scope of 
the right (in the spectrum developed by McLachlin 
C.J., at para. 25) to create and possess self- 
authored works, especially those not intended for 
others, in order to “consolidate our own thought” 
is far from clear. Thus, in our view, it is unfortu¬ 
nate that the Crown conceded that the right to free 
expression was violated in this appeal in all 
respects, thereby depriving the Court of the oppor¬ 
tunity to fully explore the content and scope of 
s. 2(b) as it applies in this case. At the same time, 
we recognize that, at this stage, our jurisprudence 
leads to the conclusion that, although harmful, the 
content of child pornography cannot be the basis 


toujours considere que le droit a la liberte d’ex- 
pression garanti par l’al. 2b) ne protege que les 
activites communicatives : voir, par exemple, P. 
W. Hogg, Constitutional Law of Canada (ed. 
feuilles mobiles), vol. 2, p. 40-8; J. Watson, « Case 
Comment: R. v. Sharpe » (1999), 10 N.J.C.L. 251, 
p. 256. Dans Renvoi relatif a Tart. 193 et d Val. 
195.1(l)c) du Code criminel, precite, le juge 
Wilson fait Fobservation suivante, a la p. 1206 : 

En ce qui conceme Part. 193 du Code, je ne vois pas 
comment on pcut affirmer que cette disposition, seule 
ou combinee avec l’al. 195.1(1 )c), porte atteinte a la 
garantie de la liberte d’expression. A mon avis, seul l’al. 
195.l(l)c) limite la liberte d’expression. L’article 193 
porte sur la tenue d’une maison de debauche ou le fait 
d’y etre associe et n’impose aucune restriction aux acti¬ 
vites de communication reliees a une maison de debau¬ 
che. Je ne crois pas que le tenne « expression », tel qu’il 
est utilise a l’al. 2b) de la Charte, soit assez large pour 
englober des activites comme la tenue d’une maison de 
debauche. [Nous soulignons.] 

Notre jurisprudence n’indique pas clairement si 
la condition que l’activite transmette ou tente de 
transmettre un message a pour effet de soustraire 
au droit a la liberte d’expression garanti par l’al. 
2b) toutes les activites qui ne sont pas communica¬ 
tives a premiere vue. Par exemple, notre Cour a 
conjecture que stationner une voiture n’est pas une 
expression protegee puisqu’il ne s’agit pas d’une 
activite communicative a premiere vue : voir Irwin 
Toy, precite, p. 969. S’il se peut que l’al. 2b) garan- 
tisse le droit de posseder du « materiel [qui] nous 
permet de comprendre la pensee d’autrui », la por- 
tee du droit (dans la gamme decrite par le juge en 
chef McLachlin au par. 25) de creer et de posseder 
des ouvrages dont on est soi-meme l’auteur, parti- 
culierement ceux qui ne sont pas destines a autrai, 
afm de « confirmer notre propre pensee » est loin 
d’etre claire. Par consequent, il est malheureux, a 
notre avis, que le ministere public ait reconnu qu’il 
y avait eu atteinte, a tous egards, au droit a la 
liberte d’expression dans la presente affaire et qu’il 
ait ainsi prive notre Cour de la possibility d’exami¬ 
ner pleinement le contenu et la portee de l’al. 2b) 
qui s’applique en l’espece. En meme temps, nous 
reconnaissons que l’etat actuel de notre jurispru¬ 
dence amene a conclure que, bien qu’il soit nocif, 
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for excluding it from the scope of the s. 2(b) guar¬ 
antee. 

II. Section 1 

A. Contextual Approach to Section 1 

1. Methodology 

To decide whether the limits on the accused’s 
right to free expression imposed by s. 163.1(4) of 
the Criminal Code are justified under s. 1, we must 
determine whether the limits on the right constitute 
“reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic 
society”. Since the advent of the landmark decision 
in Oakes, supra, we have made this determination 
in two stages. At the first stage, the Court exam¬ 
ines whether the objective or purpose behind the 
limit is of sufficient importance to justify overrid¬ 
ing a Charter right. The second stage considers 
whether the legislative means chosen are rationally 
connected to the legislative objective, whether 
those means minimally impair the Charter guaran¬ 
tee that has been infringed, and finally whether the 
salutary effects of the impugned provision are pro¬ 
portional to its deleterious effects. 


While the guidelines set out in Oakes provide a 
useful analytical framework for the practical appli¬ 
cation of s. 1, it is important not to lose sight of the 
underlying purpose of that section, namely to bal¬ 
ance individual rights and our communal values. 
Where courts are asked to consider whether a vio¬ 
lation is justified under s. 1, they must be sensitive 
to the competing rights and values that exist in our 
democracy. As Dickson C.J. advised in Oakes, 
supra, at p. 136: 


The Court must be guided by the values and principles 
essential to a free and democratic society which I 
believe embody, to name but a few, respect for the 
inherent dignity of the human person, commitment to 
social justice and equality, accommodation of a wide 


le contenu de la pornographic juvenile n’est pas 
une raison de la soustraire a la garantie de l’al. 2b). 

II. L’article premier 

A. La fagon contextuelle d’aborder Varticle pre¬ 
mier 

1. La methode 

1 rn 

Pour decider si la restriction du droit a la liberte 
d’expression de P accuse, imposee par le 
par. 163.1(4) du Code criminel, est justifiee au 
sens de Particle premier, nous devons determiner 
si ce droit est restreint « par une regie de droit, 
dans des limites qui [sont] raisonnables et dont la 
justification [peut] se demontrer dans le cadre 
d’une societe libre et democratique ». Depuis que 
l’arret de principe Oakes, precite, a ete rendu, cette 
determination par notre Cour se fait en deux 
etapes. A la premiere etape, la Cour examine si 
Pobjectif ou le but qui sous-tend la restriction est 
suffisamment important pour justifier la suppres¬ 
sion d’un droit garanti par la Charte. La deuxieme 
etape consiste a determiner s’il existe un lien 
rationnel entre les moyens choisis par le legislates 
et Pobjectif legislatif, si ces moyens portent le 
moins possible atteinte au droit garanti par la 
Charte qui est en cause et, enfm, si les effets bene- 
fiques de la disposition contestee sont proportion- 
nels a ses effets prejudiciables. 

1 cl 

Meme si les lignes directrices enoncees dans 
l’arret Oakes offfent un cadre analytique utile pour 
l’application pratique de Particle premier, il 
importe de ne pas perdre de vue Pobjectif sous- 
jacent de cet article, qui est d’etablir un equilibre 
entre les droits individuels et nos valeurs collec¬ 
tives. Lorsqu’ils sont appeles a determiner si une 
atteinte est justifiee au sens de Particle premier, les 
tribunaux doivent tenir compte des droits et des 
valeurs opposes qui existent dans notre democra¬ 
tic. Comme le recommande le juge en chef 
Dickson dans l’arret Oakes, precite, p. 136 : 

Les tribunaux doivent etre guides par des valeurs et des 
principes essentiels a une societe libre et democratique, 
lesquels comprennent, selon moi, le respect de la dignite 
inherente de l’etre humain, la promotion de la justice et 
de l’egalite sociales, l’acceptation d’une grande diver- 
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variety of beliefs, respect for cultural and group identity, 
and faith in social and political institutions which 
enhance the participation of individuals and groups in 
society. The underlying values and principles of a free 
and democratic society are the genesis of the rights and 
freedoms guaranteed by the Charter and the ultimate 
standard against which a limit on a right or freedom 
must be shown, despite its effect, to be reasonable and 
demonstrably justified. 


In Slaight Communications, supra, at p. 1056, a 
majority of this Court recognized that the underly¬ 
ing values of a free and democratic society guaran¬ 
tee the rights in the Charter and, in appropriate cir¬ 
cumstances, justify limitations upon those rights. 


In keeping with the underlying purpose of s. 1 
and the democratic values which it seeks to 
encourage, this Court has eschewed a formalistic 
and rigid application of the framework set out in 
Oakes in favour of a principled and contextual 
approach. As Wilson J. recognized in Edmonton 
Journal, supra, at pp. 1355-56, a particular right or 
freedom may have a different value depending on 
the legislative context. An examination of the fac¬ 
tual and social context in which an infringement of 
that right occurs allows the court to evaluate what 
truly is at stake in a particular case. In addition, the 
contextual approach ensures that courts are sensi¬ 
tive to the other values which may compete with a 
particular right and allows them to achieve a 
proper balance among these values. Section 1 
determinations, therefore, are not to be made in a 
vacuum, nor are they to focus exclusively on the 
right or freedom infringed. 


More recently, this Court has emphasized that 
close attention must be paid to the factual and 
social context in which an impugned provision 
exists at each stage of the s. 1 analysis. In Thomson 
Newspapers, supra, Bastarache J., for the majority 
of this Court, stated as follows, at para. 87: 


site de croyances, le respect de chaque culture et de 
chaque groupe et la foi dans les institutions sociales et 
politiques qui favorisent la participation des particuliers 
et des groupes dans la societe. Les valeurs et les prin- 
cipes sous-jacents d’une societe libre et democratique 
sont a l’origine des droits et libertes garantis par la 
Charte et constituent la norme fondamentale en fonction 
de laquelle on doit etablir qu’une restriction d’un droit 
ou d’une liberte constitue, malgre son effet, une lirnite 
raisonnable dont la justification peut se demontrer. 

Dans l’arret Slaight Communications, precite, 
p. 1056, notre Cour, a la majorite, a reconnu que 
les valeurs fondamentales d’une societe libre et 
democratique garantissent les droits prevus dans la 
Charte et qu’elles justifient la restriction de ces 
droits lorsque cela est indique. 

Conformement a l’objectif sous-jacent de l’ar- 
ticle premier et aux valeurs democratiques qu’il 
cherche a promouvoir, notre Cour a renonce a une 
application formaliste et rigide du cadre etabli dans 
1’arret Oakes pour adopter une methode contex- 
tuelle et fondee sur des principes. Comme le 
reconnait le juge Wilson dans Edmonton Journal, 
precite, p. 1355-1356, une liberte ou un droit parti¬ 
culiers peuvent avoir une valeur differente selon le 
contexte legislatif. Un examen du contexte factuel 
et social dans lequel a lieu l’atteinte a ce droit per- 
met au tribunal d’evaluer ce qui est veritablement 
en jeu dans une affaire donnee. En outre, la 
methode contextuelle garantit que les tribunaux 
tiendront compte des autres valeurs qui peuvent 
entrer en conflit avec un droit particulier et leur 
pennet d’etablir un juste equilibre entre ces 
valeurs. Par consequent, les determinations fon- 
dees sur 1’article premier ne doivent pas se faire en 
vase clos et ne doivent pas non plus porter exclusi- 
vement sur le droit ou la liberte auxquels il est 
porte atteinte. 

Plus recemment, notre Cour a souligne la neces¬ 
sity d’accorder une grande attention au contexte 
factuel et social de la disposition contestee, a 
chaque etape de Panalyse fondee sur Particle pre¬ 
mier. Dans Thomson Newspapers, precite, par. 87, 
le juge Bastarache affmne, au nom de notre Cour a 
la majorite : 
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The analysis under s. 1 of the Charter must be under¬ 
taken with a close attention to context. This is inevitable 
as the test devised in R. v. Oakes, [1986] 1 S.C.R. 103, 
requires a court to establish the objective of the 
impugned provision, which can only be accomplished 
by canvassing the nature of the social problem which it 
addresses. Similarly, the proportionality of the means 
used to fulfil the pressing and substantial objective can 
only be evaluated through a close attention to detail and 
factual setting. In essence, context is the indispensable 
handmaiden to the proper characterization of the objec¬ 
tive of the impugned provision, to determining whether 
that objective is justified, and to weighing whether the 
means used are sufficiently closely related to the valid 
objective so as to justify an infringement of a Charter 
right. 

This approach is consistent with the approach 
taken by the majority of this Court in Keegstra, 
supra, at p. 760; Butler, supra, at p. 499; Canadian 
Broadcasting Corp. v. New Brunswick (Attorney 
General), [1996] 3 S.C.R. 480, at para. 63; Harvey 
v. New Brunswick (Attorney General), [1996] 2 
S.C.R. 876, at para. 36; Lucas, supra', and was fol¬ 
lowed in Delisle v. Canada (Depute Attorney Gen¬ 
eral), [1999] 2 S.C.R. 989. 

A principled approach to the question of 
whether a limitation is reasonable and demonstra¬ 
bly justified in a free and democratic society must 
therefore take into account all of the interests and 
values which are at play in the given factual con¬ 
text and these considerations must underlie each 
stage of the s. 1 analysis. A failure to consider the 
beneficial aspects of the law, the values and rights 
which it seeks to protect and foster, and the actual 
nature of the right infringed in the particular case 
until the final stage of the proportionality analysis 
risks doing violence to the balance between indi¬ 
vidual rights and community goals which s. 1 
seeks to achieve. Before turning to the direct appli¬ 
cation of the Oakes test, it is necessary to consider 
the contextual factors introduced in Thomson 
Newspapers, supra. 


2. Context 

An examination of the social, legislative and 
factual context of an impugned provision and the 


L’analyse fondee sur l’article premier doit etre reali- 
see en accordant une grande attention au contexte. Cette 
demarche est incontoumable car le critere elabore dans 
R. c. Oakes, [1986] 1 R.C.S. 103, exige du tribunal qu’il 
degage l’objectif de la disposition contestee, ce qu’il ne 
peut faire que par un examen approfondi de la nature du 
probleme social en cause. De meme, la proportionnalite 
des moyens utilises pour realiser l’objectif urgent et reel 
vise ne peut etre evaluee qu’en s’attachant etroitement 
au detail et au contexte factuel. Essentiellement, le con¬ 
texte est T indispensable support qui perrnet de bien qua¬ 
lifier l’objectif de la disposition attaquee, de decider si 
cet objectif est justifie et d’apprecier si les moyens utili¬ 
ses ont un lien suffisant avec l’objectif valide pour justi- 
fier une atteinte a un droit garanti par la Charte. 

Cette methode est compatible avec celle adoptee 
par notre Cour a la majorite dans Keegstra, precite, 
p. 760; Butler, precite, p. 499; Societe Radio- 
Canada c. Nouveau-Brunswick (Procureur gene¬ 
ral), [1996] 3 R.C.S. 480, par. 63; Harvey c. 
Nouveau-Brunswick (Procureur general), [1996] 2 
R.C.S. 876, par. 36; Lucas, precite; et elle a ete 
suivie dans Delisle c. Canada (Sous-procureur 
general), [1999] 2 R.C.S. 989. 

La methode fondee sur des principes qui permet 156 
de decider si une limite est raisonnable et si la jus¬ 
tification de cette limite peut se demontrer dans le 
cadre d’une societe libre et democratique doit done 
tenir compte de tous les interets et de toutes les 
valeurs en jeu dans un contexte factuel donne, et 
ce, a chacune des etapes de l’analyse fondee sur 
Tarticle premier. Faute de tenir compte des aspects 
benefiques de la loi, des valeurs et des droits 
qu’elle cherche a proteger et a promouvoir, et de la 
nature reelle du droit auquel il est porte atteinte 
dans un cas precis avant l’etape finale de Tanalyse 
de la proportionnalite, on risque de rompre l’equi- 
libre entre les droits individuels et les objectifs col- 
lectifs que f article premier de la Charte cherche a 
realiser. Avant d’appliquer directement le critere 
de 1’arret Oakes, il faut examiner les facteurs con- 
textuels enonces dans Thomson Newspapers, pre¬ 
cite. 

2. Le contexte 

1 cn 

Pour determiner le degre de retenue auquel a 
droit le legislateur au cours des diverses etapes de 
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nature of the right that it has infringed is important 
in determining the degree of deference owed to the 
legislature in applying the various steps in the s. 1 
analysis. What type of proof should the Court 
require of the government to justify its choice of 
means? How much evidence must the government 
provide of the ham which it has sought to 
address? In Thomson Newspapers, supra, 
Bastarache J. identified some of the contextual fac¬ 
tors that are relevant to the determination of these 
questions (at para. 90). Amongst these factors are: 
the nature of the ham at issue and consequent 
inability to measure it scientifically or the effica¬ 
ciousness of a remedy (as in Butler, supra, at 
p. 502); the vulnerability of the group which the 
legislature seeks to protect (as in Irwin Toy, supra, 
at p. 995; Ross v. New Brunswick School District 
No. 15, supra, at para. 88); that group’s own sub¬ 
jective fears and apprehension of ham (as in 
Keegstra, supra, at p. 857); and the nature of the 
expressive activity affected. The additional factor 
we consider is the enhancement of other Charter 
values, which recognizes the right of Parliament to 
give effect to moral values. While these five fac¬ 
tors do not serve as criteria which the government 
must satisfy, they are relevant to the determination 
of whether an impugned provision is demonstrably 
justified. 


(a) Nature of the Harm and Inability to Measure 
It 

The very existence of child pornography, as it is 
defined by s. 163.1(1) of the Criminal Code, is 
inherently hamful to children and to society. This 
harm exists independently of dissemination or any 
risk of dissemination and flows directly from the 
existence of the pornographic representations, 
which on their own violate the dignity and equality 
rights of children. The ham of child pornography 
is inherent because degrading, dehumanizing, and 
objectifying depictions of children, by their very 
existence, undermine the Charter rights of children 
and other members of society. Child pornography 
eroticises the inferior social, economic, and sexual 


l’analyse fondee sur Particle premier, il importe de 
proceder a un examen du contexte factuel, legisla¬ 
te et social de la disposition contestee et de la 
nature du droit auquel il est porte atteinte. Quel 
type de preuve le tribunal devrait-il obliger le gou- 
vemement a produire pour justifier son choix des 
moyens? Jusqu’a quel point le gouvemement doit- 
il faire la preuve du prejudice qu’il cherche a pre- 
venir? Dans l’arret Thompson Newspapers, precite, 
le juge Bastarache a precise certains des facteurs 
contextuels qui sont utiles pour resoudre ces ques¬ 
tions (par. 90). On compte parmi ceux-ci la nature 
du prejudice en cause et l’incapacite qui s’ensuit 
de mesurer scientifiquement ce prejudice ou l’effi- 
cacite d’une reparation (comme dans Butler, pre¬ 
cite, p. 502), la vulnerability du groupe que le 
legislateur cherche a proteger (comme dans Irwin 
Toy, precite, p. 995, et Ross c. Conseil scolaire du 
district n° 15 du Nouveau-Brunswick, precite, 
par. 88), les craintes subjectives et la crainte de 
prejudice entretenue par ce groupe (comme dans 
Keegstra, precite, p. 857), et la nature de P activity 
expressive touchee. L’autre facteur que nous pre- 
nons en consideration est la promotion d’autres 
valeurs sous-jacentes a la Charte, qui reconnait le 
droit du legislateur de mettre en application des 
valeurs morales. Bien que ces cinq facteurs ne 
soient pas des criteres auxquels le gouvemement 
doit satisfaire, ils sont pertinents pour determiner 
si la justification d’une disposition contestee peut 
se demontrer. 

a) La nature du prejudice et I’incapacite de le 
mesurer 

L’existence meme de la pomographie juvenile, 
au sens du par. 163.1(1) du Code criminel, est fon- 
damentalement prejudiciable aux enfants et a la 
societe. Le prejudice qu’elle cause existe indepen- 
damment de toute diffusion reelle ou potentielle et 
decoule directement de P existence des representa¬ 
tions pomographiques qui portent elles-memes 
atteinte aux droits a la dignite et a l’egalite des 
enfants. Le prejudice cause par la pomographie 
juvenile est inherent parce que la representation 
avilissante et deshumanisante d’enfants, qui en fait 
des objets, compromet par sa seule existence les 
droits constitutionnels des enfants et des autres 
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status of children. It preys on preexisting inequali¬ 
ties. 


The Report on Pornography by the Standing 
Committee on Justice and Legal Affairs (1978) 
(MacGuigan Report), spoke of the effects of por¬ 
nography as follows (at p. 18:4): 

The clear and unquestionable danger of this type of 
material is that it reinforces some unhealthy tendencies 
in Canadian society. The effect of this type of material 
is to reinforce male-female stereotypes to the detriment 
of both sexes. It attempts to make degradation, humilia¬ 
tion, victimization, and violence in human relationships 
appear normal and acceptable. A society which holds 
that egalitarianism, non-violence, consensualism, and 
mutuality are basic to any human interaction, whether 
sexual or other, is clearly justified in controlling and 
prohibiting any medium of depiction, description or 
advocacy which violates these principles. 

In a similar manner, child pornography creates a 
type of attitudinal harm which is manifested in the 
reinforcement of deleterious tendencies within 
society. The attitudinal ham inherent in child por¬ 
nography is not empirically measurable, nor sus¬ 
ceptible to proof in the traditional manner but can 
be inferred from degrading or dehumanizing repre¬ 
sentations or treatment; see Thomson Newspapers, 
supra, at para. 92, andR. v. Mara, [1997] 2 S.C.R. 
630. In the past this Court has not held Parliament 
to a strict standard of proof in showing a link 
between the expressive activity in question and the 
harm which it seeks to prevent, but has afforded 
Parliament a margin of appreciation to pursue leg¬ 
islative objectives based on less than conclusive 
social science evidence; see Irwin Toy, supra, at 
p. 990; Keegstra, supra, at p. 776; Butler, supra, at 
p. 504. 


In Butler, supra, this Court recognized that 
some forms of pornography create attitudinal 
harm. Butler concerned an accused who was 
charged with various counts related to selling, pos¬ 
sessing for the purposes of distribution and expos- 


membres de la societe. La pomographie juvenile 
erotise l’inferiorite des enfants sur les plans social, 
economique et sexuel et se nourrit d’inegalites 
preexistantes. 

Le Rapport sur la pomographie du Comite per- 159 
manent de la justice et des affaires juridiques 
(1978) (rapport MacGuigan) traite en ces termes 
des effets de la pomographie, a la p. 18:4 : 

Le danger evident et incontestable de ce genre de 
materiel est qu’il encourage certaines tendances mal- 
saines au sein de notre societe canadienne. II met Tac- 
cent sur les stereotypes masculins et feminins au detri¬ 
ment des deux sexes. La degradation, l’humiliation, la 
soumission et a l’en croire, la violence dans les relations 
humaines seraient tout a fait nonnales et acceptables. 

Une societe qui considere que l’egalite, entre ses 
membres, la suppression de la violence, le libre choix et 
la reciprocite constituent la base de toutes les relations 
humaines, sexuelles ou autres, est nettement justifiee de 
regir et d’interdire toute fonne de description ou d’inci- 
tation qui viole ces principes. 

De meme, la pomographie juvenile cree un type 160 
de prejudice comportemental qui se manifeste par 
le renforcement de tendances malsaines au sein de 
notre societe. Ce prejudice comportemental inhe¬ 
rent a la pomographie juvenile n’est ni mesurable 
empiriquement, ni susceptible d’etre prouve de la 
fa?on traditionnelle, mais son existence peut etre 
deduite des representations ou traitements avilis- 
sants ou deshumanisants : voir Thomson Newspa¬ 
pers, precite, par. 92, et R. c. Mara, [1997] 2 
R.C.S. 630. Dans le passe, notre Cour n’a pas 
oblige le legislateur a appliquer une norme stricte 
de preuve pour demontrer l’existence d’un lien 
entre l’activite expressive et le prejudice qu’il 
cherche a prevenir, mais lui a accorde une certaine 
latitude pour poursuivre des objectifs legislates 
fondes sur des elements de preuve non concluants 
en matiere de sciences humaines : voir Irwin Toy, 
precite, p. 990; Keegstra, precite, p. 776; Butler, 
precite, p. 504. 

Dans Butler, precite, notre Cour a reconnu que 161 
certaines formes de pomographie causent un pre¬ 
judice comportemental. Dans cette affaire, Taccuse 
avait fait l’objet de divers chefs d’accusation de 
vente, de possession a des fins de distribution et 
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ing obscene materials that did not involve children. 
While considering the meaning of obscenity 
within the context of s. 163(8) of the Criminal 
Code, Sopinka J., writing for the majority, stated, 
at p. 479, that degrading and dehumanizing mate¬ 
rial 

would, apparently, fail the community standards test not 
because it offends against morals but because it is per¬ 
ceived by public opinion to be harmful to society, par¬ 
ticularly to women. While the accuracy of this percep¬ 
tion is not susceptible of exact proof, there is a 
substantial body of opinion that holds that the portrayal 
of persons being subjected to degrading or dehumaniz¬ 
ing sexual treatment results in harm, particularly to 
women and therefore to society as a whole. 

Since “child pornography” is fully defined in 
s. 163.1(1), the community standards test devel¬ 
oped for determining whether adult pornography 
is obscene has no role in determining whether por¬ 
nography involving children falls within the child 
pornography prohibition. However, Butler is 
important since it recognizes that harmful material 
involving explicit sex and children may be consti¬ 
tutionally proscribed; see Butler, supra, at p. 485, 
per Sopinka J.; at p. 516, per Gonthier J. Section 
163.1(1) targets material similar to the type found 
to be harmful in Butler. The impugned provision 
recognizes that the possession of child pornogra¬ 
phy has a particularly deleterious effect on society 
since the persons depicted and most directly 
harmed are children. 


Implicit in the Court’s reasons in Butler is the 
recognition that expression that degrades or dehu¬ 
manizes is harmful in and of itself. The Court 
broadened the traditional individualistic notion of 
harm, and recognized that all members of society 
suffer when harmful attitudes are reinforced. This 
broader notion of harm was also emphasized in 
Keegstra, supra, at pp. 747-48, where Dickson C.J. 
explained the attitudinal harm of hate propaganda 
as follows: 


d’exposition a la vue du public de materiel obscene 
qui ne mettait pas en cause des enfants. En exami¬ 
nant le sens du mot « obscenite » dans le contexte 
du par. 163(8) du Code criminel, le juge Sopinka a 
affirme, au nom de la majorite, a la p. 479, que le 
materiel degradant ou deshumanisant 

echouerait apparemment le test des nonnes sociales non 
parce qu’il choque la morale, mais parce que, dans 
l’opinion publique, ce materiel est juge nocif pour la 
societe, particulierement pour les femmes. Bien qu’il 
soit impossible de prouver a coup sur la justesse de cette 
perception, il existe un important courant d’opinions 
selon lequel la representation de personnes qui subissent 
un traitement sexuel degradant ou deshumanisant 
entraine un prejudice, notamment a l’egard des femmes 
et, par consequent, de l’ensemble de la societe. 

Comme la « pornographic juvenile » fait l’objet 
d’une definition complete au par. 163.1(1), le cri- 
tere des nonnes sociales etabli pour determiner si 
la pomographie adulte est obscene n’est d’aucune 
utilite pour detenniner si du materiel pomogra- 
phique impliquant des enfants est vise par l’inter- 
diction de la pomographie juvenile. Toutefois, l’ar- 
ret Butler est important etant donne qu’il reconnait 
que le materiel prejudiciable representant des cho- 
ses sexuelles explicites et des enfants peut etre pro- 
hibe par la Constitution : voir Butler, precite, 
p. 485, le juge Sopinka; p. 516, le juge Gonthier. 
Le paragraphe 163.1(1) vise du materiel semblable 
a celui juge prejudiciable dans Butler. La disposi¬ 
tion contestee reconnait que la possession de por¬ 
nographic juvenile a un effet particulierement 
nefaste sur la societe etant donne que les personnes 
representees et les plus directement affectees sont 
des enfants. 

II ressort implicitement des motifs de Tarret 
Butler que notre Cour reconnait que l’expression 
avilissante ou deshumanisante est prejudiciable en 
soi. Elle a elargi la notion traditionnelle et indivi- 
dualiste de prejudice et a reconnu que tous les 
membres de la societe souffrent lorsqu’il y a ren- 
forcement des comportements prejudiciables. Cette 
notion generate du prejudice a aussi ete mise en 
relief dans Tarret Keegstra, precite, p. 747-748, ou 
le juge en chef Dickson a explique de la facon sui- 
vante le prejudice comportemental cause par la 
propagande haineuse : 
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. . . the alteration of views held by the recipients of hate 
propaganda may occur subtlely, and is not always 
attendant upon conscious acceptance of the communi¬ 
cated ideas. Even if the message of hate propaganda is 
outwardly rejected, there is evidence that its premise of 
racial or religious inferiority may persist in a recipient’s 
mind as an idea that holds some truth, an incipient effect 
not to be entirely discounted .... 


In addition to the types of harm discussed 
above, child pornography creates a risk of harm 
that flows from the possibility of its dissemination. 
If disseminated, child pornography involving real 
people immediately violates the privacy rights of 
those depicted, causing them additional humilia¬ 
tion. While attitudinal harm is not dependent on 
dissemination, the risk that pornographic represen¬ 
tations may be disseminated creates a heightened 
risk of attitudinal harm. 


Child pornography is especially valuable to 
paedophiles. Dr. Collins defined paedophilia in 
these terms: “Paedophilia is a form of paraphilia. 
Paraphilia very simply is the clinical term denoting 
sexual deviance. . . . [Paedophilia] is the erotic 
attraction or the sexual attraction to pre-pubescent 
children”. Paedophiles tend to use child pornogra¬ 
phy in two primary ways. First, representations of 
children as sexual objects or engaged in sexual 
activity are used to reinforce the opinion that chil¬ 
dren are appropriate sexual partners; these cogni¬ 
tive distortions are then used to justify paedophilic 
acts. Second, many paedophiles show child por¬ 
nography to children in order to lower their inhibi¬ 
tions towards engaging in sexual activity and to 
persuade them that paedophilic activity is normal; 
see Committee on Sexual Offences Against Chil¬ 
dren and Youths, Sexual Offences Against Children 
(1984) (“Badgley Report”), vol. 2, at p. 1209. 


It should be emphasized that some of the mate¬ 
rial in the respondent’s possession was on com- 


. . . le changement des opinions des destinataires de la 
propagande haineuse peut se produire subtilement et ne 
resulte pas toujours de l’acceptation consciente de l’idee 
ainsi communiquee. Meme si le message transmis par la 
propagande haineuse est en apparence rejete, il semble 
que sa premisse d’inferiorite raciale ou religieuse puisse 
rester dans 1’esprit du destinataire en tant qu’idee tradui- 
sant une certaine verite, et c’est la le germe d’un effet 
dont on ne saurait faire entierement abstraction . . . 

Outre les types de prejudice analyses plus haut, 164 
la pomographie juvenile cree un risque de preju¬ 
dice qui decoule de la possibility qu’elle soit diffu- 
see. Si elle est diffusee, la pomographie juvenile 
qui represente de vraies personnes porte des lors 
atteinte a leurs droits a la vie privee et leur cause 
ainsi une humiliation supplementaire. Meme si le 
prejudice comportemental ne depend pas de la dif¬ 
fusion, le risque que des representations pomogra- 
phiques soient diffusees accroit le risque de preju¬ 
dice comportemental. 

La pomographie juvenile est particulierement 165 
recherchee par les pedophiles. Le Dr Collins a 
defmi la pedophilie en ces termes : [TRADUCTION] 

« La pedophilie est une forme de paraphilie. La 
paraphilie est tout simplement l’appellation cli- 
nique de la deviance sexuelle. [.. .] [La pedophi¬ 
lie] est l’attirance erotique ou sexuelle pour les 
enfants preadolescents ». Les pedophiles ont ten¬ 
dance a se servir de la pomographie juvenile de 
deux faqons principales. En premier lieu, les repre¬ 
sentations d’enfants comme etant des objets 
sexuels ou qui se livrent a des activites sexuelles 
servent a renforcer 1’opinion selon laquelle les 
enfants sont des partenaires sexuels appropries; ces 
distorsions cognitives servent alors a justifier des 
actes de pedophilie. En deuxieme lieu, de nom- 
breux pedophiles montrent de la pomographie 
juvenile a des enfants afin de vaincre leurs reti¬ 
cences a participer a des activites sexuelles et de 
les persuader que l’activite pedophilique est nor- 
male : voir Comite sur les infractions sexuelles a 
l’egard des enfants et des jeunes, Infractions 
sexuelles ct I’egard des enfants (1984) (« rapport 
Badgley »), vol. 2, p. 1314-1315. 

II y a lieu de souligner qu’une partie du materiel 166 
trouve en la possession de L intime etait stockee sur 
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puter disk and capable of instantaneous distribu¬ 
tion, creating a risk that this material might in fact 
be disseminated. The widespread availability of 
computers and the Internet has resulted in new 
ways of creating images, and has facilitated the 
storage, reproduction, and distribution of child 
pornography. Detective Waters likened this 
increased distribution to a tidal wave. As stated in 
Criminal Intelligence Service Canada’s Annual 
Report on Organized Crime in Canada (2000), at 
p. 13: “The distribution of child pornography is 
growing proportionately with the continuing 
expansion of Internet use. Chat rooms available 
throughout the Internet global community further 
facilitate and compound this problem. The use of 
the Internet has helped pomographers to present 
and promote their point of view.” Criminalizing 
the possession of child pornography may reduce 
the market for child pornography and decrease the 
exploitative use of children in its production. 


In short, the lack of scientific precision in the 
social science evidence relating to attitudinal harm 
available to Parliament is not a valid reason for 
calling into question Parliament’s decision to act. 
It has been estimated that over 60,000 Canadians 
have been depicted at a young age in sexually 
explicit material; see Badgley Report, supra, vol. 
2, at p. 1198. It goes without saying that child por¬ 
nography which sexually exploits children in its 
production is harmful. Moreover, we have seen 
that the harms of child pornography extend far 
beyond direct, physical exploitation. It is harmful 
whether it involves real children in its production 
or whether it is a product of the imagination. In 
either case, child pornography fosters and com¬ 
municates the same harmful, dehumanizing and 
degrading message. 


The basis for s. 163.1 was the clear evidence of 
direct harm that child pornography causes, as well 
as Parliament’s reasoned apprehension (based on 
the available social science evidence) that child 
pornography also causes attitudinal harm. The 


des disquettes informatiques et susceptible d’etre 
distribute instantanement, d’ou le risque que ce 
materiel soit effectivement diffuse. La disponibilite 
generalisee des ordinateurs et de Tlntemet a donne 
lieu a de nouvelles taeons de creer des images et a 
facilite le stockage, la reproduction et la distribu¬ 
tion de pomographie juvenile. Le detective Waters 
a compare cette distribution accrue a un raz-de- 
maree. Comme l’affirme le Service canadien de 
renseignements criminels dans son Rapport annuel 
sur le crime organise au Canada (2000), p. 14 : 
« La distribution de la pomographie juvenile con- 
nait une hausse proportionnelle a l’expansion con¬ 
tinue de l’utilisation d’lntemet. Les forums que 
tient la collectivite mondiale dans Internet facili- 
tent la distribution et aggravent le probleme. L’uti¬ 
lisation d’lntemet aide les distributeurs de pomo¬ 
graphie a presenter et a faire valoir leur point de 
vue. » Criminaliser la possession de pomographie 
juvenile peut contribuer a diminuer le marche de 
cette pomographie et a reduire l’exploitation d’en- 
fants liee a sa production. 

Bref, le manque de precision scientifique de la 
preuve en matiere de sciences humaines dont dis- 
posait le legislateur au sujet du prejudice compor- 
temental ne justifie pas de mettre en doute le bien- 
fonde de sa decision d’agir. On a evalue a plus de 
60 000 le nombre d’enfants canadiens qui ont ete 
represents dans des poses suggestives : voir le 
rapport Badgley, op. cit., vol. 2, p. 1303. II va sans 
dire que la pomographie juvenile qui comporte 
l’exploitation sexuelle d’enfants est prejudiciable. 
De plus, nous avons constate que les prejudices 
resultant de la pomographie juvenile vont beau- 
coup plus loin que l’exploitation directe et phy¬ 
sique. Cette forme de pomographie est prejudicia¬ 
ble peu importe qu’elle fasse appel a de vrais 
enfants ou qu’elle soit le fruit de 1’imagination. 
Dans Tun et l’autre cas, la pomographie juvenile 
entretient et communique le meme message preju¬ 
diciable, deshumanisant et avilissant. 

L’article 163.1 s’explique par la preuve mani- 
feste du prejudice direct qui resulte de la pomogra¬ 
phie juvenile ainsi que par la crainte raisonnee du 
legislateur (fondee sur la preuve disponible en 
matiere de sciences humaines) que la pomographie 
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decision to act was consistent with the Fraser 
Committee’s call for measures prohibiting child 
pornography ( Report of the Special Committee on 
Pornography and Prostitution (1985) (“Fraser 
Report”)). As we will see in the next section, 
s. 163.1 is consistent with action taken by other 
countries, and the international community, which 
have recognized and addressed the need to protect 
children. 

(b) The Vulnerability of Children and Their 
Subjective Fears 

Section 163.1 was enacted to protect children. 
Because of their physical, mental, and emotional 
immaturity, children are one of the most vulnera¬ 
ble groups in society, particularly with regard to 
sexual violence. Child pornography plays a role in 
the abuse of children, exploiting the extreme vul¬ 
nerability of children. Pornography that depicts 
real children is particularly noxious because it cre¬ 
ates a permanent record of abuse and exploitation. 
An analysis of the vulnerability of the group and 
their subjective fears supports Parliament’s deci¬ 
sion to prohibit child pornography. 


(i) Actions Taken to Protect Children in Canada 

Canadian society has always recognized that 
children are deserving of a heightened form of pro¬ 
tection. This protection rests on the best interests 
of the child. The vulnerability of children is a 
product of the innate power imbalance that exists 
between adults and children. As a result of this 
vulnerability, children are often targets of violence 
and exploitation. It has been estimated that in 
almost 80 percent of sex crimes committed, the 
victims are girls, boys and young men and women 
under the age of 20; see N. Bala and M. Bailey, 
“Canada: Recognizing the Interests of Children” 
(1992-93), 31 U. Louisville J. Fam. L. 283, at 
p. 292. Fully two-thirds of sexual assault victims 
in 1993 were children, and one-third of all victims 
were under the age of 10; see J. V. Roberts, “Sex¬ 
ual Assault in Canada: Recent Statistical Trends” 


juvenile ne cause egalement un prejudice compor- 
temental. La decision d’agir etait conforme a la 
recommandation du comite Fraser d’interdire la 
pomographie juvenile ( Rapport du Comite special 
d’etude de la pomographie et de la prostitution 
(1985) (« rapport Fraser »)). Comme nous le ver- 
rons dans la partie suivante, Part. 163.1 concorde 
avec les mesures prises par d’autres pays et la col- 
lectivite intemationale qui ont reconnu la necessity 
de proteger les enfants et y ont donne suite. 

b) La vulnerability des enfants et leurs craintes 

subjectives 

L’article 163.1 a ete adopte dans le but de prote- 169 
ger les enfants. En raison de leur immaturite phy¬ 
sique, mentale et emotive, les enfants foment un 
des groupes les plus vulnerables de la societe, sur- 
tout en matiere de violence sexuelle. La pomogra¬ 
phie juvenile joue un role dans 1’exploitation des 
enfants en misant sur leur extreme vulnerabilite. 

La pomographie qui represente de vrais enfants est 
particulierement nocive parce qu’elle cree une 
image permanente de violence et d’exploitation. 

L’analyse de la vulnerabilite des membres de ce 
groupe et de leurs craintes subjectives etaye la 
decision du legislateur d’interdire la pomographie 
juvenile. 

(i) Les mesures de protection des enfants au 

Canada 

La societe canadienne reconnait depuis toujours 170 
que les enfants meritent une forme accrue de pro¬ 
tection. Cette protection est fondee sur l’interet 
superieur de l’enfant. La vulnerabilite des enfants 
resulte de l’inegalite normale du rapport de force 
qui existe entre les adultes et les enfants. En raison 
de cette vulnerabilite, les enfants sont souvent vic- 
times de violence et d’exploitation. On estime que, 
dans pres de 80 pour 100 des cas, les victimes de 
crime sexuel sont des fdles, des gar 9 ons ainsi que 
des jeunes homines et jeunes femmes de moins de 
20 ans : voir N. Bala et M. Bailey, « Canada : 
Recognizing the Interests of Children » (1992-93), 

31 U. Louisville J. Fam. L. 283, p. 292. Au moins 
les deux tiers des victimes degression sexuelle en 
1993 etaient des enfants, et un tiers de toutes les 
victimes avaient moins de 10 ans : voir J. V. 
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(1996), 21 Queen’s L.J. 395, atp. 420. Indeed, it is 
thought that one in four girls and one in 10 boys 
will be victims of sexual assault before they reach 
the age of 18; see R. Bessner, “Khan: Important 
Strides Made by the Supreme Court Respecting 
Children’s Evidence” (1990), 79 C.R. (3d) 15, at 

p. 16. 


The need to protect children from harm has been 
an ongoing concern for Canada. In 1991, Canada 
ratified the United Nations’ Convention on the 
Rights of the Child, Can. T.S. 1992 No. 3, an inter¬ 
national instrument that affirms the need to protect 
children from various forms of harm, including 
discrimination (art. 2), violence (art. 19), separa¬ 
tion from parents except where necessary for the 
child’s best interest (art. 9), interference with pri¬ 
vacy, family and home (art. 16), work that threat¬ 
ens health, education or development (art. 32), 
harmful drugs and involvement in their production 
or distribution (art. 33), abduction, traffic king or 
sale (art. 35), torture (art. 37), and sexual exploita¬ 
tion (art. 34). Canada’s support for the Convention 
demonstrates this country’s strong commitment to 
protecting children’s rights. 


In addition to ratifying the Convention, Cana¬ 
dian legislators have adopted other measures 
aimed at protecting children. Hence s. 163.1(4) is 
part of a broader scheme of Criminal Code 
offences which recognize the vulnerability of chil¬ 
dren and attempt to protect them from exploitation. 
For example, some Criminal Code provisions pre¬ 
vent an accused from relying on the consent of 
complainants under a certain age. For many 
offences the age of consent is 14, and for others it 
is 18; see Criminal Code, ss. 150.1, 151, 152, 
153(1), 159, 160(3), 170, 171, 172, 271, 272, 273. 
In particular, s. 150.1 recognizes that children 
under the age of 14 are extremely vulnerable to 
sexual exploitation, and thus prevents those 
charged of doing so from raising the defence of 
consent. Similarly, s. 212(4) prevents any person 


Roberts, « Sexual Assault in Canada: Recent Sta¬ 
tistical Trends» (1996), 21 Queen’s L.J. 395, 
p. 420. On croit meme qu’une fille sur quatre et un 
garipon sur 10 seront victimes d’une agression 
sexuelle avant d’avoir atteint l’age de 18 ans : voir 
R. Bessner, « Khan: Important Strides Made by the 
Supreme Court Respecting Children’s Evidence » 
(1990), 79 C.R. (3d) 15, p. 16. 

La necessity de proteger les enfants contre tout 
prejudice est une preoccupation constante du 
Canada. En 1991, le Canada a ratifie la Convention 
relative aux droits de Venfant des Nations Unies, 
R.T. Can. 1992 n° 3, un document international 
qui proclame la necessity de proteger l’enfant con¬ 
tre diverses formes de prejudice, dont la discrimi¬ 
nation (art. 2), la violence (art. 19), le fait d’etre 
separe de ses parents sauf si cette separation est 
necessaire dans l’interet superieur de l’enfant 
(art. 9), les immixtions dans sa vie privee, sa 
famille ou son domicile (art. 16), le travail suscep¬ 
tible de compromettre son education ou de nuire a 
sa sante ou a son developpement (art. 32), l’usage 
de stupefiants et la participation de l’enfant a leur 
production ou a leur distribution (art. 33), l’enleve- 
ment, la vente ou la traite d’enfants (art. 35), la tor¬ 
ture (art. 37) et l’exploitation sexuelle (art. 34). 
L’appui du Canada a la Convention temoigne de 
son ferme engagement a proteger les droits des 
enfants. 

En plus de ratifier la Convention, les legislateurs 
canadiens ont adopte d’autres mesures de protec¬ 
tion des enfants. Le paragraphe 163.1(4) fait done 
partie de l’ensemble general des dispositions rela¬ 
tives aux infractions du Code criminel qui recon- 
naissent la vulnerability des enfants et tentent de 
les proteger contre toute exploitation. Par exemple, 
certaines dispositions du Code criminel empechent 
Taccuse d’invoquer le consentement de plaignants 
qui n’ont pas atteint un certain age. Pour de nom- 
breuses infractions, l’age du consentement est de 
14 ans, tandis que pour d’autres infractions, il est 
de 18 ans : voir les art. 150.1, 151, 152, 159, 170, 
171, 172, 271, 272 et 273 ainsi que les par. 153(1) 
et 160(3) du Code criminel. En particulier, 
Tart. 150.1 reconnait que les enfants de moins de 
14 ans sont extremement vulnerables a l’exploita- 
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from receiving the sexual services of a person 
under the age of 18 for consideration. Other sec¬ 
tions are designed to address children’s special 
vulnerability. Section 215 imposes a legal duty on 
parents or guardians to provide the necessaries of 
life to children under 16 years of age. Finally, 
there exists a special framework for dealing with 
children as young offenders. Under the Young 
Offenders Act, R.S.C. 1985, c. Y-l, children are 
offered procedural safeguards, and are subject to 
attenuated penalties. 


In the civil law context, child protection legisla¬ 
tion provides for apprehension of a child when, for 
example, there is a risk that the child may be 
harmed; see Child Welfare Act, S.A. 1984, c. 
C-8.1, ss. 17, 18; Child, Family and Community 
Service Act, R.S.B.C. 1996, c. 46, ss. 16 to 19 and 
25 to 33; The Child and Family Services Act, S.M. 
1985-86, c. 8, ss. 21 to 26, 38(7), 53; Family Ser¬ 
vices Act, S.N.B. 1980, c. F-2.2, ss. 1, 31(5), 32, 
33, 51(1), 62(3); Child Welfare Act, R.S.N. 1990, 
c. C-12, ss. 13, 14, 15; Child and Family Services 
Act, S.N.W.T. 1997, c. 13, ss. 10, 11(1), 33; Chil¬ 
dren and Family Services Act, S.N.S. 1990, c. 5, 
ss. 26(2), (3), 27, 28, 29, 33(1), (3), 34; Child and 
Family Services Act, R.S.O. 1990, c. C.ll, 
ss. 40(2), (3), (5), (7) to (10), 41 to 44; Family and 
Child Services Act, R.S.P.E.I. 1988, c. F-2, 
ss. 1(1 )(c), 15(1), (1.1), 16(1), 17(1 )(b), 19(b); 
Youth Protection Act, R.S.Q., c. P-34.1, ss. 2, 3 and 
46; The Child and Family Services Act, S.S. 1989- 
90, c. C-7.2, ss. 2(1 )(p), 7, 8, 13, 17, 18(1); Chil¬ 
dren’s Act, R.S.Y. 1986, c. 22, s. 119. 


Canadian courts have shown an increased 
awareness of the rights and interests of children. 
Our Court has repeatedly articulated the impor¬ 
tance of protecting children and youth from vari¬ 
ous forms of harm; see, for example, R. v. Hess, 
[1990] 2 S.C.R. 906, at p. 948 , per McLachlin J.; 


tion sexuelle et interdit a la personne accusee d’ex- 
ploitation sexuelle d’un tel enfant d’invoquer le 
consentement comme moyen de defense. De 
meme, le par. 212(4) interdit a quiconque d’obte- 
nir, moyennant retribution, les services sexuels 
d’une personne agee de moins de 18 ans. D’autres 
dispositions visent a remedier a la vulnerability 
particuliere des enfants. L’article 215 impose aux 
parents ou aux gardiens F obligation de foumir les 
choses necessaires a l’existence des enfants de 
moins de 16 ans. Enfin, il existe un regime particu- 
lier pour le traitement des enfants qui sont de 
jeunes contrevenants. En vertu de la Loi sur les 
jeitnes contrevenants, L.R.C. 1985, ch. Y-l, les 
enfants disposent de garanties procedurales et sont 
passibles de peines reduites. 

Dans le contexte du droit civil, des mesures 
legislatives visant la protection des enfants pre- 
voient l’apprehension d’un enfant lorsque, par 
exemple, il y a risque qu’il subisse un prejudice : 
voir Child Welfare Act, S.A. 1984, ch. C-8.1, 
art. 17, 18; Child, Family and Community Service 
Act, R.S.B.C. 1996, ch. 46, art. 16 a 19 et 25 a 33; 
Loi sur les services a Tenfant et d la famille, L.M. 
1985-86, ch. 8, art. 21 a 26, 38(7), 53; Loi sur les 
services a la famille, L.N.-B. 1980, ch. F-2.2, 
art. 1, 31(5), 32, 33, 51(1), 62(3); Child Welfare 
Act, R.S.N. 1990, ch. C-12, art. 13, 14, 15; Loi sur 
les services a I’enfance et ct la famille, L.T.N.-O. 
1997, ch. 13, art. 10, 11(1), 33; Children and 
Family Services Act, S.N.S. 1990, ch. 5, art. 26(2), 
(3), 27, 28, 29, 33(1), (3), 34; Loi sur les services a 
I’enfance et ci la famille, L.R.O. 1990, ch. C.ll, 
art. 40(2), (3), (5), (7) a (10), 41 a 44; Family and 
Child Services Act, R.S.P.E.I. 1988, ch. F-2, art. 
l(l)c), 15(1), (1.1), 16(1), 17( 1 )b), 19b); Loi sur la 
protection de la jeunesse, L.R.Q., ch. P-34.1, art. 2, 
3, 46; The Child and Family Services Act, S.S. 
1989-90, ch. C-7.2, art. 2(l)p), 7, 8, 13, 17, 18(1); 
Loi sur I’enfance, L.R.Y. 1986, ch. 22, art. 119. 

Les tribunaux canadiens ont manifesto une 
attention accrue a l’egard des droits et des interets 
des enfants. Notre Cour a souligne a maintes repri¬ 
ses 1’importance d’assurer la protection des enfants 
et des jeunes contre diverses formes de prejudice : 
voir, par exemple, R. c. Hess, [1990] 2 R.C.S. 906, 
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M. (K.) v. M. (H.j. [1992] 3 S.C.R. 6; Irwin Toy, 
supra', Young v. Young, [1993] 4 S.C.R. 3; L. 
(D.O.), supra, at p. 439, per L’Heureux-Dube J. 
The common law, based on the parens patriae 
jurisdiction, has recognized the power of state 
institutions to intervene to protect children who are 
at risk; see, for example, B. (R.) v. Children’s Aid 
Society^ of Metropolitan Toronto, [1995] 1 S.C.R. 
315, at para. 88. Further, in cases such as Young v. 
Young, supra, at pp. 84-85, this Court has reaf¬ 
firmed that any decision affecting a child must be 
made in his or her best interests, which include, 
but are not limited to, ensuring that the child is 
protected from harm, whether caused by others or 
self-inflicted, and, importantly, seeking to foster 
the healthy development of the child to adulthood. 


(ii) Actions Taken Internationally to Protect 

Children 

The protection of children from ham is a uni¬ 
versally accepted goal. While this Court has recog¬ 
nized that, generally, international norms are not 
binding without legislative implementation, they 
are relevant sources for interpreting rights domes¬ 
tically; see Reference re Public Service Employee 
Relations Act (Alta.), [1987] 1 S.C.R. 313, at 
pp. 349-50; Baker v. Canada (Minister of Citizen¬ 
ship and Immigration), [1999] 2 S.C.R. 817. As 
stated in R. Sullivan, Driedger on the Construction 
of Statutes (3rd ed. 1994), at p. 330: 


. . . the legislature is presumed to respect the values and 
principles enshrined in international law, both custom¬ 
ary and conventional. These constitute a part of the legal 
context in which legislation is enacted and read. In so 
far as possible, therefore, interpretations that reflect 
these values and principles are preferred. 


In Slaight Communications, supra, at pp. 1056- 
57, this Court explained that a balancing of com¬ 
peting interests must be informed by Canada’s 
international obligations. The fact that a value has 
the status of an international human right is indica¬ 


p. 948, le juge McLachlin; M. (K.) c. M. (H.), 
[1992] 3 R.C.S. 6; Irwin Toy, precite; Young c. 
Young, [1993] 4 R.C.S. 3; L. (D.O.), precite, 
p. 439, le juge L’Heureux-Dube. La common law, 
sur le fondement de la competence parens patriae, 
a reconnu le pouvoir des institutions de l’Etat d’in- 
tervenir pour proteger les enfants en situation de 
risque : voir, par exemple, B. (R.) c. Children’s Aid 
Society’of Metropolitan Toronto, [1995] 1 R.C.S. 
315, par. 88. De plus, dans des arrets comme 
Young c. Young, precite, p. 84-85, notre Cour a 
confirme que toute decision touchant un enfant 
doit etre prise en fonction de Tinteret superieur de 
l’enfant, notamment, et non exclusivement, en 
assurant sa protection contre le prejudice cause par 
autrui ou qu’il s’inflige a lui-meme et, ce qui est 
important, en cherchant a promouvoir le sain deve- 
loppement de l’enfant jusqu’a l’age adulte. 

(ii) Les mesures de protection des enfants a 

Techelle intemationale 

La protection des enfants contre le prejudice est 
un objectif accepte universellement. Meme si notre 
Cour reconnait qu’en general elles ne lient pas les 
tribunaux en Tabsence d’une mise en oeuvre legis¬ 
lative, les normes intemationales sont une source 
utile d’interpretation des droits sur le plan natio¬ 
nal : voir Renvoi relatif a la Public Service 
Employee Relations Act (Alb.), [1987] 1 R.C.S. 
313, p. 349-350; Baker c. Canada (Ministre de la 
Citoyennete et de l’Immigration), [1999] 2 R.C.S. 
817. Comme le dit R. Sullivan, Driedger on the 
Construction of Statutes (3 e ed. 1994), p. 330 : 

[TRADUCTION] . . . le legislateur est presume respecter 
les valeurs et les principes contenus dans le droit inter¬ 
national, coutumier et conventionnel. Ces principes font 
partie du cadre juridique au sein duquel une loi est adop¬ 
tee et interpretee. Par consequent, dans la mesure du 
possible, il est preferable d’adopter des interpretations 
qui correspondent a ces valeurs et a ces principes. 

Dans Tarret Slaight Communications, precite, 
p. 1056-1057, notre Cour explique que T evaluation 
d’interets opposes doit tenir compte des obliga¬ 
tions intemationales du Canada. Le fait qu’une 
valeur soit reconnue par le droit international de la 
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tive of the high degree of importance with which it 
must be considered; see also Keegstra, supra, at 
p. 750. 

Both legislators abroad and the international 
community have acknowledged the vulnerability 
of children and the resulting need to protect them. 
It is therefore not surprising that the Convention on 
the Rights of the Child has been ratified or acceded 
to by 191 states as of January 19, 2001, making it 
the most universally accepted human rights instru¬ 
ment in history. 

Indeed, international law is rife with instruments 
that emphasize the protection of children. Article 
25(2) of the Universal Declaration of Human 
Rights, G.A. Res. 217 A (III), U.N. Doc A/810, at 
p. 71 (1948), recognizes that “childhood [is] enti¬ 
tled to special care and assistance”. The United 
Nations Declaration of the Rights of the Child, 
G.A. Res. 1386 (XIV) (1959), in its preamble, 
states that the child “needs special safeguards and 
care”. In 1992, the United Nations Commission on 
Human Rights adopted the Programme of Action 
for the Prevention of the Sale of Children, Child 
Prostitution and Child Pornography, 55th Mtg., 
1992/74. Additional instruments such as the Inter¬ 
national Covenant on Economic, Social and Cul¬ 
tural Rights, 993 U.N.T.S. 3, art. 10(3), and the 
International Covenant on Civil and Political 
Rights, 999 U.N.T.S. 171, art. 24, also emphasize 
the protection of children. The recent Optional 
Protocol to the Convention on the Rights of the 
Child on the sale of children, child prostitution and 
child pornography, A/RES/54/263 (2000), which 
prohibits, inter alia, child pornography, has 
already been signed by 69 states; see <http:// 
www.unhchr.ch/html/menu3/b/treaty 18_asp.htm> 
(accessed January 23, 2001). 


Section 163.1 of Canada’s Criminal Code 
reflects a growing trend towards the criminaliza¬ 
tion of the possession of child pornography. A 
number of international bodies have recognized 


personne indique toute T importance qu’il faut lui 
accorder. Voir egalement Keegstra, precite, p. 750. 

Les legislateurs etrangers tout autant que la col- 177 
lectivite intemationale reconnaissent la vulnerabi¬ 
lity des enfants et la necessity qui s’ensuit de les 
proteger. II n’est done pas etonnant que la Conven¬ 
tion relative aux droits de I’enfant ait fait l’objet 
d’une ratification ou d’une adhesion par 191 Etats, 
des le 19 janvier 2001, ce qui en fait l’instrument 
de defense des droits de la personne le plus univer- 
sellement accepte de l’histoire. 

1 78 

En realite, une multitude d’instruments du droit 
international mettent l’accent sur la protection des 
enfants. Le paragraphe 25(2) de la Declaration 
universelle des droits de I’homme, Res. A.G. 217 
A (III), Doc. N.U. A/810, p. 71 (1948), reconnait 
que «l’enfance [a] droit a une aide et a une assis¬ 
tance speciales ». La Declaration des droits de 
I’enfant des Nations Unies, Res. A.G. 1386 (XIV) 
(1959), dans son preambule, declare que l’enfant 
« a besoin d’une protection speciale et de soins 
speciaux ». En 1992, la Commission des droits de 
Thornme des Nations Unies a adopte le Pro¬ 
gramme d’action pour la prevention de la vente 
d’enfants, de la prostitution des enfants et de la 
pornographie impliquant des enfants, 55 e seance, 
1992/74. D’autres instruments comine le Pacte 
international relatif aux droits economiques, 
sociaux et culturels, 993 R.T.N.U. 3, par. 10(3), et 
le Pacte international relatif aux droits civils et 
politiques, 999 R.T.N.U. 171, art. 24, mettent aussi 
l’accent sur la protection des enfants. Le recent 
Protocole facultatif se rapportant a la Convention 
relative aux droits de l 'enfant concernant la vente 
d ’enfants, la prostitution des enfants et la porno¬ 
graphie mettant en scene des enfants, 
A/RES/54/263 (2000), qui interdit notamment la 
pornographie juvenile, a deja ete signe par 69 
Etats : voir <http://www.unhchr.ch/french/html 
/menu3/b/treatyl8_asp_fr.htm> (consulte le 23 
janvier 2001). 

L’article 163.1 du Code criminel du Canada 179 
reflete une tendance grandissante a criminaliser la 
possession de pornographie juvenile. De nombreux 
organismes intemationaux ont reconnu qu’il fallait 
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that possession must be targeted to effectively 
address the harms of child pornography; see Sale 
of Children, Child Prostitution and Child Pornog¬ 
raphy: Note by the Secretary-General, U.N. Doc. 
A/49/478 (1994), at paras. 196-97; Programme of 
Action for the Prevention of the Sale of Children, 
Child Prostitution and Child Pornography, supra, 
at para. 53; Draft Joint Action to combat child por¬ 
nography on the Internet, [1999] O.J.C. 219/68, 
art. 1; International traffic in child pornography, 
ICPO-Interpol AGN/65/RES/9 (1996). 


Domestic legislation in a number of countries 
criminalizes the possession of child pornography, 
regardless of whether the possessor has an intent to 
disseminate; see, for example, Australia: Classifi¬ 
cation (Publications, Films and Computer Games) 
Act 1995 (Cth.), and state and territorial legislation 
in the Australian Capital Territory, New South 
Wales, Northern Territory, Queensland, South 
Australia, Tasmania, Victoria and Western Austra¬ 
lia, which classify and prohibit various forms of 
child pornography; Belgium: art. 383 bis of the 
Criminal Code, which proscribes private posses¬ 
sion of figures, things, films, photos, slides or 
other visual representations of sexual acts or posi¬ 
tions involving persons under 16 that are charac¬ 
terized as pornographic; England: Protection of 
Children Act 1978 (U.K.), 1978, c. 37, ss. 1 and 7; 
Criminal Justice Act 1988 (U.K.), 1988, c. 33, 
s. 160, and Criminal Justice and Public Order Act 
1994 (U.K.), 1994, c. 33, ss. 84 to 86), which tar¬ 
get private possession of photographs and pseudo¬ 
photographs of persons under 16 or who appear to 
be under 16; Ireland: Child Trafficking and Por¬ 
nography Act, 1998, ss. 2 and 6, which defines 
child as a person under the age of 17, bans the pri¬ 
vate possession of (1) any visual representation 
that shows a person who is or is depicted as a child 
engaged in or witnessing explicit sexual activity 
and any visual representation whose dominant 
characteristic is the depiction of the genital or anal 
region of a child for sexual purposes; (2) any audio 
representation of a person who is or is represented 
as being a child and who is engaged in or is repre¬ 
sented as being engaged in explicit sexual activity; 


s’attaquer a la possession pour prevenir efficace- 
ment les prejudices causes par la pomographie 
juvenile : voir Vente d’enfants, prostitution des 
enfants et pomographie impliquant des enfants : 
Note du Secretaire general, Doc. N.U. A/49/478 
(1994), par. 196-197; Programme d’actionpour la 
prevention de la vente d ’enfants, de la prostitution 
des enfants et de la pomographie impliquant des 
enfants, par. 53; Projet d’action commune relative 
a la lutte contre la pedopornographie sur Internet, 
[1999] J.O.C. 219/68, art. 1; Trafic international 
de materiel pornographique mettant en scene des 
enfants, OIPC-Interpol, AGN/65/RES/9 (1996). 

La legislation interne de nombreux pays crimi¬ 
nalise la possession de pomographie juvenile, peu 
importe que le possesseur ait ou non f intention de 
diffuser le materiel: par exemple, l’Australie 
('Classification (Publications, Films and Computer 
Games) Act of 1995 (Cth.)), et des lois du Terri- 
toire de la capitale federate, de la Nouvelle-Galles 
du Sud, du Territoire du Nord, du Queensland, de 
l’Australie-Meridionale, de la Tasmanie, de Victo¬ 
ria et de l’Australie-Occidentale) classifie et inter- 
dit diverses formes de pomographie juvenile; la 
Belgique (art. 38 3bis du Code penal) interdit la 
possession personnelle d’emblemes, d’objets, de 
films, de photos, de diapositives ou d’autres sup¬ 
ports visuels qui represented des positions ou des 
actes sexuels a caractere pornographique, impli¬ 
quant des mineurs ages de moins de 16 ans; l’An- 
gleterre ( Protection of Children Act 1978 (R.-U.), 
1978, ch. 37, art. 1 et 7; Criminal Justice Act 1988 
(R.-U.), 1988, ch. 33, art. 160, et Criminal Justice 
and Public Order Act 1994 (R.-U.), 1994, ch. 33, 
art. 84 a 86) prend pour cible la possession person¬ 
nelle de photos et de pseudo-photos de personnes 
ayant, ou paraissant avoir, moins de 16 ans; l’lr- 
lande ( Child Trafficking and Pornography Act, 
1998, art. 2 et 6) definit Tenfant comme une per- 
sonne agee, ou decrite comme agee, de moins de 
17 ans, et interdit la possession personnelle, pre- 
mierement, de toute representation visuelle mon- 
trant un enfant qui participe ou assiste a des acti- 
vites sexuelles explicites et de toute representation 
visuelle dont la caracteristique dominante est la 
representation, dans un but sexuel, des organes 
genitaux ou de la region anale d’un enfant, deuxie- 
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(3) any visual or audio representation that advo¬ 
cates, encourages or counsels any sexual activity 
with children which is an offence; and (4) any vis¬ 
ual representation or description of or information 
relating to a child that indicates or implies that the 
child is available to be used for the purposes of 
sexual exploitation; New Zealand: Films, Videos, 
and Publications Classification Act 1993, ss. 2, 3 
and 131, which proscribes private possession of 
publications that describe, depict, express or other¬ 
wise deal with matters such as sex, horror, crime, 
cruelty, or violence such that the availability of the 
publication is likely to be injurious to the public 
good in that it promotes, supports or tends to pro¬ 
mote or support the exploiting of children or 
young persons, for sexual purposes; and the United 
States: 18 U.S.C. §§ 2252(a)(4)(B) and 2256 (1994 
& Supp. IV 1998), which targets photographs, 
film, video or pictures, computer or computer-gen¬ 
erated images or pictures of sexually explicit con¬ 
duct involving a person who is under 18 or who 
appears to be under 18. This statute has been inter¬ 
preted as including only those visual images which 
are easily mistaken for that of a real child; see, for 
example, United States v. Hilton, 167 F.3d 61 (1st 
Cir. 1999), at p. 72. Therefore, drawings, sculp¬ 
tures and paintings are not proscribed. 


(c) The Nature of the Expressive Activity 
Affected 

The nature of the expressive activity at issue is 
another important contextual factor that has 
emerged from the Court’s s. 2(b) jurisprudence. 
The Court has emphasized that under s. 1, the level 
of protection to which expression is entitled will 
vary with the nature of the expression. The more 
distant the expression from the core values under¬ 
lying the right, the more likely action restricting it 
can be justified; see Keegstra, supra, at p. 765; 
Lucas, supra, at para. 34. Defamatory libel, hate 


mement, de toute representation audio d’une per- 
sonne qui est un enfant ou qui est presentee 
comme telle et qui se livre ou est presentee comme 
se livrant a une activite sexuelle explicite, troisie- 
mement, de toute representation visuelle ou audio 
preconisant, encourageant ou conseillant une acti¬ 
vite sexuelle avec des enfants qui constitue une 
infraction, et quatriemement, de toute representa¬ 
tion visuelle ou description d’un enfant ou de toute 
infonnation au sujet d’un enfant indiquant ou lais- 
sant entendre qu’on peut disposer de l’enfant a des 
fins d’exploitation sexuelle; la Nouvelle-Zelande 
(Films, Videos, and Publications Classification Act 
1993, art. 2, 3, 131) interdit la possession person¬ 
nels de publications decrivant, representant, expo- 
sant ou abordant d’autres faqons des sujets relatifs 
au sexe, a l’horreur, au crime, a la cruaute ou a la 
violence, de sorte que la disponibilite de la publi¬ 
cation risque de nuire au bien public du fait qu’elle 
preconise ou encourage, ou tend a preconiser ou a 
encourager, Texploitation d’enfants ou de jeunes 
personnes a des fins sexuelles; les Etats-Unis (18 
U.S.C. §§ 2252(a)(4)(B) et 2256 (1994 & Supp. IV 
1998)) prennent pour cible les photos, les films, les 
films video, les images ou les images informa- 
tiques ou cogues par ordinateur d’actes sexuelle - 
ment explicites impliquant une personne de moins 
de 18 ans ou semblant avoir moins de 18 ans. Cette 
loi a ete interpretee comme ne visant que les 
images visuelles qui peuvent facilement etre per- 
9 ues a tort comme representant un vrai enfant: 
voir, par exemple, United States c. Hilton, 167 
F.3d 61 (1st. Cir. 1999), p. 72. Par consequent, les 
dessins, sculptures et peintures ne sont pas inter- 
dits. 

c) La nature de Vactivite expressive touchee 

La nature de P activite expressive en cause est un 
autre facteur contextuel important qui ressort de la 
jurisprudence de notre Cour relative a l’al. 2b). La 
Cour a souligne que, en vertu de Particle premier 
de la Charte, le degre de protection auquel l’ex- 
pression a droit varie selon la nature de l’expres- 
sion. Plus l’expression s’eloigne des valeurs fonda- 
mentales qui sous-tendent ce droit, plus la mesure 
qui la restreint peut etre justifiee : Keegstra, pre¬ 
cite, p. 765; Lucas, precite, par. 34. Le libelle dif- 
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speech and pornography are far removed from the 
core values of freedom of expression and have 
been characterized as low value expression, which 
merits an attenuated level of constitutional protec¬ 
tion; see Lucas, supra, at para. 93; Butler, supra, at 
p. 500; Keegstra, supra, at p. 765. These forms of 
expression receive an attenuated level of constitu¬ 
tional protection not because a lower standard of 
justification is applied to the government, but 
because the low value of the expression is more 
easily outweighed by the objective of the infring¬ 
ing legislation: see Thomson Newspapers, supra, 
at para. 91. 

We will now address the nature of the expres¬ 
sion in light of the three core values of freedom of 
expression: (1) the search for truth; (2) participa¬ 
tion in political decision-making; and (3) diversity 
in forms of self-fulfilment and human flourishing. 

It is clear that the possession of child pornogra¬ 
phy contributes nothing to the search for truth. The 
impugned provision prohibits the possession of 
material which visually depicts children engaged 
in sexual activity or which has as its dominant 
characteristic the depiction, for a sexual purpose , 
of the sexual organ or the anal region of a child. 
The written material prohibited is that which advo¬ 
cates or counsels the commission of sexual 
offences against children. The message conveyed 
by child pornography perpetuates lies about chil¬ 
dren’s humanity. It promotes the false view that 
children are appropriate sexual partners and that 
they are sexual objects to be used for the sexual 
gratification of adults. It encourages and condones 
their sexual abuse. These messages contribute 
nothing to the search for truth and are in fact detri¬ 
mental to that search. 


It is equally clear that there is no link between 
the possession of “child pornography” (as defined 
in s. 163.1(1)) and participation in the political 
process. While children may not be accorded equal 
participation in our political process, they are 
deserving of equal treatment as members of our 
community. In Keegstra, supra, at p. 764, Dickson 


famatoire, la propagande haineuse et la pornogra¬ 
phic s’ecartent grandement des valeurs 
fondamentales de la liberte d’expression et ont ete 
qualifies d’expression de faible valeur qui merite 
une protection constitutionnelle attenuee : Lucas, 
precite, par. 93; Butler, precite, p. 500; Keegstra, 
precite, p. 765. Ces formes d’expression benefi- 
cient d’une protection constitutionnelle attenuee 
non pas parce que le gouvemement doit satisfaire a 
une norme de justification moins exigeante, mais 
parce que, compte tenu de la faible valeur de l’ex- 
pression, l’objectif de la mesure legislative attenta- 
toire l’emporte plus facilement sur celle-ci: voir 
Thomson Newspapers, precite, par. 91. 

Examinons maintenant la nature de l’expression 
en fonction des trois grandes valeurs qui sous- 
tendent la liberte d’expression : (1) la recherche de 
la verite, (2) la participation a la prise d’une deci¬ 
sion politique, et (3) la diversity des fonnes d’enri- 
chissement et d’epanouissement personnels. 

II est clair que la possession de pomographie 
juvenile n’apporte rien a la recherche de la verite. 
La disposition contestee interdit la possession de 
materiel representant visuellement des enfants se 
livrant a une activite sexuelle ou dont la caracteris- 
tique dominante est la representation, dans un but 
sexuel , des organes sexuels ou de la region anale 
d’un enfant. Le materiel ecrit touche par l’interdic- 
tion est celui qui preconise ou conseille la perpe¬ 
tration d’infractions d’ordre sexuel contre des 
enfants. Le message vehicule par la pomographie 
juvenile perpetue des mensonges au sujet de l’hu- 
manite des enfants. II promeut l’idee fausse que les 
enfants sont des partenaires sexuels appropries et 
qu’ils sont des objets sexuels susceptibles de servir 
a la gratification sexuelle des adultes. II encourage 
et excuse leur exploitation sexuelle. Ces messages 
n’apportent rien, et sont en fait nuisibles, a la 
recherche de la verite. 

II est tout aussi evident qu’il n’existe aucun lien 
entre la possession de «pomographie juvenile » 
(au sens du par. 163.1(1)) et la participation au 
processus politique. Meme si les enfants peuvent 
ne pas jouir d’une participation egale a notre pro¬ 
cessus politique, ils meritent d’etre traites sur un 
pied d’egalite a titre de membres de notre collecti- 


2001 SCC 2 (CanLII) 






[2001] 1 R.C.S. 


R. c. sharpe Les juges L ’Heureux-Dube, Gonthier et Bastarache 


145 


C.J. recognized that messages of degradation, 
which undermine the dignity and equality of mem¬ 
bers of identifiable groups, subvert the democratic 
aspirations of the expression guarantee by under¬ 
mining the participation of those groups in the 
political process. In Thomson Newspapers, supra, 
at para. 92, Bastarache J. found that the same could 
be said of pornographic expression. He recognized 
that in Irwin Toy, supra, the interests of advertisers 
meant that there was a likelihood that their speech 
would manipulate children and would play on their 
vulnerability. In each of these cases, the type of 
speech involved systematically undermined the 
position of some members of society. Child por¬ 
nography similarly undermines the position of 
children in society. In this sense, it is antithetical to 
the democratic values underlying the guarantee of 
freedom of expression. 


The expression at issue in this case is linked to 
the value of self-fulfilment, but only in a limited 
sense since s. 163.1(4) of the Criminal Code in no 
way impedes positive self-fulfilment. In Butler, 
supra, the Attorney General for Ontario argued 
that the only value underlying pornography as a 
form of expression was self-fulfilment in its most 
base aspect, that of pure physical arousal (pp. 499- 
500). We find this argument particularly apposite 
in relation to child pornography. Child pornogra¬ 
phy is used to fuel the fantasies of paedophiles and 
is also used to facilitate their exploitation of chil¬ 
dren. It hinders children’s own self-fulfilment and 
autonomous development by eroticising their 
inferior social, economic and sexual status. It rein¬ 
forces the message that their victimization is 
acceptable. In our view, that message denies chil¬ 
dren their autonomy and dignity. In relation to 
adult pornography, Sopinka J. found in Butler that 
such expression does not stand on an equal footing 
with other kinds of expression which directly 
engage the “core” of the freedom of expression 
values (p. 500). We agree with this statement and 


vite. Dans Keegstra, precite, p. 764, le juge en chef 
Dickson a reconnu que les messages avilissants qui 
minent la dignite et l’egalite des membres de 
groupes identifiables detruisent les aspirations 
democratiques de la garantie d’expression en com- 
promettant la participation de ces groupes au pro¬ 
cessus politique. Dans Thomson Newspapers, pre¬ 
cite, par. 92, le juge Bastarache a conclu qu’on 
peut dire la meme chose de l’expression pomogra- 
phique. II a constate que, dans Irwin Toy, precite, 
les interets des annonceurs faisaient que leur dis¬ 
cours manipulerait probablement les enfants et 
miserait sur leur vulnerability. Dans chacune de 
ces affaires, le type de discours en cause affaiblis- 
sait systematiquement la position de certains 
membres de la societe. La pomographie juvenile 
affaiblit de facon semblable la position des enfants 
dans la societe. En ce sens, elle va a l’encontre des 
valeurs democratiques qui sous-tendent la garantie 
de la liberte d’expression. 

L’expression en cause dans la presente affaire a 
un lien avec la valeur de l’epanouissement person¬ 
nel, mais uniquement dans un sens restreint puis- 
que le par. 163.1(4) du Code criminel n’entrave 
aucunement l’epanouissement personnel positif. 
Dans l’affaire Butler, precitee, le procureur general 
de l’Ontario avait fait valoir que la seule valeur qui 
sous-tendait la pomographie comme forme d’ex¬ 
pression etait l’epanouissement personnel, dans 
son aspect le moins digne, celui de la simple sti¬ 
mulation physique (p. 499-500). Nous jugeons cet 
argument particulierement pertinent en ce qui a 
trait a la pomographie juvenile. Cette forme de 
pomographie sert a alimenter les fantasmes des 
pedophiles et a leur faciliter l’exploitation d’en- 
fants. Elle nuit a l’epanouissement personnel et au 
developpement autonome des enfants en erotisant 
leur situation d’inferiority sur les plans social, eco- 
nomique et sexuel. Elle renforce le message selon 
lequel il est acceptable d’en faire des victimes. A 
notre avis, ce message prive les enfants de leur 
autonomie et de leur dignite. Dans 1’arret Butler, le 
juge Sopinka conclut, au sujet de la pomographie 
adulte, que cette forme d’expression n’a pas la 
meme importance que les autres formes d’expres¬ 
sion qui touchent directement a l’« essence » des 
valeurs relatives a la liberte d’expression (p. 500). 
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find it equally applicable in the context of child 
pornography. 

The possession of child pornography has no 
social value; it has only a tenuous connection to 
the value of self-fulfilment underlying the right to 
free expression. As such, it warrants only attenu¬ 
ated protection. Hence, increased deference should 
be accorded to Parliament’s decision to prohibit it. 

(d) Enhancement of Other Charter Values 


This Court has previously considered the Char¬ 
ter rights of other members of society as a contex¬ 
tual factor relevant to determining the proper level 
of deference. For example, in Keegstra, supra, the 
impugned legislation prohibited the willful promo¬ 
tion of hatred against any identifiable group. Dick¬ 
son C.J. found that s. 15 and s. 27 of the Charter 
were relevant to determining the importance of the 
government’s objective of eradicating hate propa¬ 
ganda. At p. 756, he quoted with approval the fol¬ 
lowing statement of one of the interveners in the 
case: 

Government sponsored hatred on group grounds 
would violate section 15 of the Charter. Parliament pro¬ 
motes equality and moves against inequality when it 
prohibits the wilful public promotion of group hatred on 
these grounds. It follows that government action against 
group hate, because it promotes social equality as guar¬ 
anteed by the Charter, deserves special constitutional 
consideration under section 15. 

In Taylor, supra, Dickson C.J. further emphasized 
the role of other Charter rights in the application 
of s. 1, stating that in applying Oakes, the Court 
must “give full recognition to other provisions of 
the Charter, in particular ss. 15 and 27” (pp. 916- 
17). In our view, the positive influence of a gov¬ 
ernment measure on other Charter rights, and in 
turn the negative effect of an expressive activity on 
the rights of other members of the community, are 
important factors to be considered in the applica¬ 
tion of the s. 1 analysis. This approach ensures that 


Nous sommes d’accord avec cet enonce et nous 
jugeons qu’il s’applique egalement dans le con- 
texte de la pomographie juvenile. 

La possession de pomographie juvenile n’a 
aucune valeur sociale; elle n’a qu’un lien tenu avec 
la valeur d’epanouissement personnel qui sous- 
tend le droit a la liberte d’expression. A ce titre, 
elle ne justifie qu’une protection attenuee. II y a 
done lieu de faire preuve de plus de retenue a 
l’egard de la decision du legislateur de l’interdire. 

d) La promotion d’autres valeurs sous-jacentes 
a la Charte 

Notre Cour a deja considere que les droits 
garantis par la Charte a d’autres membres de la 
societe sont un facteur contextuel pertinent pour 
decider de la mesure de retenue qui s’impose. Par 
exemple, dans Keegstra, precite, le texte legislatif 
attaque interdisait la fomentation volontaire de la 
haine contre des groupes identifiables. Le juge en 
chef Dickson a conclu que les art. 15 et 27 de la 
Charte etaient pertinents pour determiner l’impor- 
tance de l’objectif gouvememental d’elimination 
de la propagande haineuse. A la page 756, il cite, 
en l’approuvant, la declaration suivante de Tun des 
intervenants dans T affaire : 

[TRADUCTION] La haine dirigee contre un groupe, 
avec 1’encouragement du gouvemement, serait contraire 
a Part. 15 de la Charte. Le Parlement favorise l’egalite 
et prend des mesures contre l’inegalite en interdisant la 
fomentation de la haine collective. Cela signifie que 
Faction gouvemementale visant la haine dirigee contre 
un groupe, parce qu’elle favorise Fegalite sociale garan- 
tie par la Charte, merite un examen constitutionnel spe¬ 
cial en vertu de Part. 15. 

Dans Taylor, precite, le juge en chef Dickson a 
souligne davantage le role d’autres droits garantis 
par la Charte dans l’application de Particle pre¬ 
mier, en precisant qu’en appliquant l’arret Oakes, 
la Cour doit «tenir pleinement compte d’autres 
dispositions de la Charte, notamment des art. 15 et 
27 » (p. 916-917). A notre avis, Finfluence posi¬ 
tive d’une mesure gouvemementale sur d’autres 
droits garantis par la Charte et, par ailleurs, l’effet 
negatif d’une activite expressive sur les droits 
d’autres membres de la collectivite sont des fac- 
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the analysis of whether an impugned provision is 
reasonably justified in a free and democratic soci¬ 
ety is undertaken in a manner which promotes our 
democratic values. 


In the Fraser Report, supra, the Committee 
described its concerns with child pornography as 
follows (vol. 2, at p. 571): 

... we are concerned with depictions that can be seen 
to undermine the values which we believe are funda¬ 
mental to our society. It is our view that material which 
uses and depicts children in a sexual way for the 
entertainment of adults, undermines the rights of chil¬ 
dren by diminishing the respect to which they are enti¬ 
tled. 

This description of the effects of child pornogra¬ 
phy on children’s rights strikes a sombre chord. 
The written material and images captured by 
s. 163.1(1) (which depict children engaged in 
explicit sexual activity or which depict their sexual 
organs for a sexual purpose), degrade and dehu¬ 
manize them. They portray children as mere sexual 
objects available for the gratification of adults. 
They play on children’s inequality. Flence, this 
material is in direct conflict with the guarantee of 
equality in s. 15. In Butler, supra, Sopinka J. stated 
as follows, at p. 497: 


... if true equality between male and female persons is 
to be achieved, we cannot ignore the threat to equality 
resulting from exposure to audiences of certain types of 
violent and degrading material. Materials portraying 
women as a class as objects for sexual exploitation and 
abuse have a negative impact on ‘the individual’s sense 
of self-worth and acceptance’. 

Similarly, Parliament’s attempt to prohibit the pos¬ 
session of child pornography can be seen as pro¬ 
moting children’s right to equality. 

Child pornography also undermines children’s 
right to life, liberty and security of the person as 
guaranteed by s. 7. Their psychological and physi- 


teurs importants a considerer dans T analyse fondee 
sur Particle premier. Cette approche garantit que 
1’analyse visant a determiner si une disposition 
attaquee est raisonnablement justifiee dans le cadre 
d’une societe libre et democratique sera effectuee 
d’une maniere conforme a nos valeurs democra- 
tiques. 

1 oo 

Dans le rapport Fraser, op. cit., vol. 2, p. 613, le 
Comite decrit ainsi ses inquietudes au sujet de la 
pomographie juvenile : 

. . . nous nous inquietons des representations qui peu- 
vent sembler porter atteinte aux valeurs que nous 
croyons fondamentales dans notre societe. A notre avis, 
les productions qui utilisent et representent des enfants a 
des fins sexuelles pour le divertissement des adultes 
portent atteinte aux droits des enfants en sapant le res¬ 
pect auquel ils ont droit. 

Cette description des effets de la pomographie 
juvenile sur les droits des enfants a de quoi cons- 
temer. Les ecrits et images vises par le 
par. 163.1(1) (qui representent des enfants qui se 
livrent a une activite sexuelle explicite ou qui 
representent leurs organes sexuels dans un but 
sexuel) ont pour effet de les avilir et de les deshu- 
maniser. Ils depeignent les enfants comme de sim¬ 
ples objets sexuels disponibles pour la gratification 
des adultes. Ils misent sur l’inegalite des enfants. 

Ce materiel entre done directement en conflit avec 
la garantie d’egalite prevue a l’art. 15. Dans Tarret 
Butler, precite, p. 497, le juge Sopinka afftnne 
ceci: 

... si Ton veut parvenir a une veritable egalite entre les 
homines et les femmes, on ne peut ignorer la menace 
que presente pour l’egalite le fait d’exposer le public a 
certains types de materiel violent et degradant. Le mate¬ 
riel qui represente les femmes comme une categorie 
d’objets d’exploitation et d’abus sexuels a une incidence 
negative sur [TRADUCTION] «la valorisation personnelle 
et l’acceptation de soi». 

De meme, la tentative du legislateur d’interdire la 
possession de pomographie juvenile peut etre per- 
9 ue comme favorisant le droit des enfants a l’ega¬ 
lite. 

1 &Q 

La pomographie juvenile sape egalement le 
droit a la vie, a la liberte et a la securite de la per- 
sonne que Tart. 7 garantit a Tenfant. La securite 
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cal security is placed at risk by their use in porno¬ 
graphic representations. Those children who are 
used in the production of child pornography are 
physically abused in its production. Moreover, 
child pornography threatens the physical and psy¬ 
chological security of all children, since it can be 
encountered by any child. Regardless of its author¬ 
ship, be it of the child or others, it plays on chil¬ 
dren’s weaknesses and may lead to attitudinal 
harm; see Fraser Report, supra, vol. 2, at pp. 570- 
71. We recognize that privacy is an important 
value underlying the right to be free from unrea¬ 
sonable search and seizure and the right to liberty. 
Flowever, the privacy of those who possess child 
pornography is not the only interest at stake in this 
appeal. The privacy interests of those children who 
pose for child pornography are engaged by the fact 
that a pennanent record of their sexual exploitation 
is produced. This privacy interest is also triggered 
when material which is created by teenagers in a 
“consensual environment” is disseminated. 


In enacting s. 163.1(4) and prohibiting the pos¬ 
session of child pornography, Parliament promul¬ 
gated a law which seeks to foster and protect the 
equality rights of children, along with their secur¬ 
ity of the person and their privacy interests. The 
importance of these Charter rights cannot be 
ignored in the analysis of whether the law is 
demonstrably justified in a free and democratic 
society and warrants a more deferential application 
of the criteria set out in Oakes. 


In enacting s. 163.1(4), Parliament set social 
policy having regard to moral values, as it is enti¬ 
tled to do. It is accepted that, while the criminal 
law is not confined to prohibiting immoral acts, 
Parliament does have the right to make moral judg¬ 
ments in criminalizing certain fonns of conduct. In 


psychologique et physique des enfants est compro¬ 
mise par l’utilisation qu’on fait d’eux dans des 
representations pomographiques. Les enfants qui 
sont utilises pour produire de la pomographie juve¬ 
nile sont alors agresses physiquement. De plus, la 
pomographie juvenile compromet la securite phy¬ 
sique et psychologique de tous les enfants puis- 
qu’ils peuvent tous y etre exposes. Peu importe qui 
en est l’auteur, que ce soient des enfants ou 
d’autres personnes, cette fonne de pomographie 
mise sur les faiblesses des enfants et peut causer 
un prejudice comportemental: voir rapport Fraser, 
op. cit., vol. 2, p. 613. Nous reconnaissons que le 
droit a la vie privee est une valeur importante qui 
sous-tend le droit a la protection contre les fouilles, 
perquisitions et saisies abusives ainsi que le droit a 
la liberte. Toutefois, le droit a la vie privee des 
gens qui ont en leur possession de la pomographie 
juvenile ne constitue pas le seul droit en jeu dans le 
present pourvoi. Le droit a la vie privee des enfants 
qui figurent dans la pomographie juvenile entre en 
jeu du fait qu’il y production d’un enregistrement 
permanent de leur exploitation sexuelle. Ce droit a 
la vie privee intervient egalement lorsque du mate¬ 
riel cree par des adolescents dans un « environne- 
ment consensuel » est diffuse. 


En adoptant le par. 163.1(4) et en interdisant la 
possession de pomographie juvenile, le Parlement 
a promulgue un texte legislatif visant a promouvoir 
et a proteger les droits des enfants a l’egalite, de 
meme que la securite de leur personne et leur droit 
a la vie privee. L’importance de ces droits garantis 
par la Charte ne saurait etre passee sous silence 
dans l’analyse servant a determiner si la mesure 
legislative est justifiable dans le cadre d’une 
societe libre et democratique et si les criteres de 
T arret Oakes devraient etre appliques avec plus de 
retenue. 


Dans ce paragraphe, le legislateur a etabli une 
politique sociale en fonction de certaines valeurs 
morales, comme il est en droit de le faire. II est 
admis que, meme si le droit criminel ne se limite 
pas a l’interdiction d’actes immoraux, le legisla¬ 
teur a le droit de porter des jugements de valeur en 
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Butler, supra, Sopinka J. found as follows, at 
p. 493: 

... I cannot agree with the suggestion of the appellant 
that Parliament does not have the right to legislate on 
the basis of some fundamental conception of morality 
for the purposes of safeguarding the values which are 
integral to a free and democratic society. 

The Court should be particularly sensitive to the 
legitimate role of government in legislating with 
respect to our social values. Like all legislative 
decisions, however, such moral decisions and 
judgments must be assessed in light of Charter 
values. 


The appraisal of each of the contextual factors 
demonstrates that in this case increased deference 
to Parliament is warranted. With that in mind, we 
now apply the Oakes test to s. 163.1(4). 


B. Application of the Oakes Test 

1. Is the Objective Pressing and Substantial? 

Parliament’s overarching objective in proscrib¬ 
ing the possession of child pornography was to 
protect children. This is set out in the following 
statement, made by the Parliamentary Secretary to 
the Minister of Justice as he introduced what is 
now s. 163.1 for second reading in the House of 
Commons: 

. . . children matter. They are the most vulnerable mem¬ 
bers of our society. They are vulnerable to emotional, 
sexual, and physical abuse. Our children must have the 
opportunity to grow up in safe, nurturing communities 
protected from such abuse. 

The purpose of a law specifically addressing child 
pornography is to deal with the sexual exploitation of 
children and to make a statement regarding the inappro¬ 
priate use and portrayal of children in media and art 
which have sexual aspects. 

Our message is that children need to be protected 
from the harmful effects of child sexual abuse and 


criminalisant certaines formes de comportement. 

Dans Butler, precite, p. 493, le juge Sopinka tire la 
conclusion suivante : 

. . . je ne puis souscrire a l’opinion de l’appelant que le 
Parlement n’a pas le droit de legiferer en se fondant sur 
une certaine conception fondamentale de la moralite aux 
fins de proteger les valeurs qui font partie integrante 
d’une societe libre et democratique. 

Notre Cour devrait preter une attention toute parti- 
culiere au role legitime que le gouvemement joue 
en legiferant a l’egard de nos valeurs sociales. A 
T instar de toutes les decisions legislatives, ces 
decisions et jugements de valeur doivent cependant 
etre apprecies a la lumiere des valeurs de la 
Charte. 

1 Q? 

L’evaluation de chacun des facteurs contextuels 
demontre qu’il est justifle, en Tespece, de faire 
montre d’une plus grande retenue envers le legisla¬ 
tes. Ayant cela a l’esprit, nous passons maintenant 
a T application du critere de T arret Oakes au 
par. 163.1(4). 

B. L’application du critere de l’arret Oakes 

1. L’objectif vise est-il urgent et reel? 

L’objectif premier du legislates en interdisant 193 
la possession de pomographie juvenile est de pro¬ 
teger les enfants. C’est ce que precise, dans la 
declaration suivante, le secretaire parlementaire du 
ministre de la Justice en presentant en deuxieme 
lecture a la Chambre des communes la disposition 
qui allait devenir l’art. 163.1 : 

... les enfants comptent chez nous. Ils sont les membres 
les plus vulnerables de notre societe. Ils sont exposes a 
des actes de violence psychologique, sexuelle et phy¬ 
sique. II faut leur donner la possibilite de grandir dans 
un environnement sur, a l’abri de ces diverses formes 
d’exploitation. 

En presentant ce projet de loi sur la pomographie 
juvenile, nous avons voulu traiter de l’exploitation 
sexuelle des enfants et prendre position sur l’utilisation 
et la representation sexuelle inappropriee d’enfants, 
dans les medias et dans les arts. 

Le message que nous voulons transmettre au moyen 
de ce projet de loi, c’est que les enfants ont besoin d’etre 
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exploitation and are not appropriate sexual partners. 
[Emphasis added.] 

(House of Commons Debates, 3rd Sess., 34th Pari., 
vol. XVI, June 3, 1993, at p. 20328) 

Parliament has recognized that children are the 
most vulnerable members of our society and that 
they are especially vulnerable to sexual abuse. Any 
provision which protects both children and society 
by attempting to eradicate the sexual exploitation 
of children clearly has a pressing and substantial 
purpose. 

The pressing need for this legislation is sup¬ 
ported by the presence of legislation which prohib¬ 
its the possession of child pornography in most 
free and democratic societies. As noted, laws in 
Australia, Belgium, England, Ireland, New Zea¬ 
land and the United States criminalize the posses¬ 
sion of child pornography, regardless of whether 
the possessor has an intent to disseminate; see also 
Butler, supra, at p. 497, for adult pornography. 


As discussed above, this legislation is consistent 
with Canada’s international commitment to protect 
children. In particular, it addresses our responsibil¬ 
ities under art. 34 of the Convention on the Rights 
of the Child'. 

State Parties undertake to protect the child from all 
forms of sexual exploitation and sexual abuse. For these 
purposes. State Parties shall in particular take all appro¬ 
priate national, bilateral and multilateral measures to 
prevent: 

(a) The inducement or coercion of a child to engage 
in any unlawful sexual activity; 

(b) The exploitative use of children in prostitution or 
other unlawful sexual practices; 

(c) The exploitative use of children in pornographic 
performances and materials. 

Article 34 reflects the international community’s 
strongly held belief that the protection of children 


proteges des effets terribles de 1’exploitation et des 
agressions sexuelles et qu’on ne peut en faire des parte- 
naires sexuels. [Nous soulignons.] 

(Debats de la Chambre des communes, 3 e sess., 
34 e leg., vol. XVI, 3 juin 1993, p. 20328) 

Le legislateur a reconnu que les enfants sont les 
membres les plus vulnerables de notre societe et 
qu’ils sont particulierement exposes a la violence 
sexuelle. Toute disposition qui protege les enfants 
et la societe en tentant d’eliminer Texploitation 
sexuelle des enfants a manifestement un objet 
urgent et reel. 

L’existence, dans la plupart des societes libres et 
democratiques, de lois interdisant la possession de 
pomographie juvenile demontre que cette mesure 
legislative repond a un besoin urgent. Comme nous 
le signalions precedemment, des lois en Australie, 
en Belgique, en Angleterre, en Irlande, en 
Nouvelle-Zelande et aux Etats-Unis criminalisent 
la possession de pomographie juvenile, peu 
importe que la personne qui l’a en sa possession ait 
ou non l’intention de la diffuser : voir aussi l’arret 
Butler, precite, p. 497, en ce qui conceme la por¬ 
nographic adulte. 

Comme nous l’avons vu, la mesure legislative 
en cause est conforme a l’engagement internatio¬ 
nal du Canada de proteger les enfants. Plus parti¬ 
culierement, elle donne suite a l’obligation con- 
tractee a l’art. 34 de la Convention relative aux 
droits de l’enfant : 

Les Etats parties s’engagent a proteger l’enfant contre 
toutes les formes d’exploitation sexuelle et de violence 
sexuelle. A cette fin, les Etats prennent en particulier 
toutes les mesures appropriees sur les plans national, 
bilateral et multilateral pour empecher : 

a) Que des enfants ne soient incites ou contraints a se 
livrer a une activite sexuelle illegale; 

b ) Que des enfants ne soient explodes a des fins de 
prostitution ou autres pratiques sexuelles illegales; 

c) Que des enfants ne soient explodes aux fins de la 
production de spectacles ou de materiel de caractere 
pomographique. 

L’article 34 reflete la ferme conviction de la col¬ 
lectivity intemationale que proteger les enfants 
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from the hams of child pornography is essential to 
their rights. 

Having established the pressing and substantial 
nature of the objective of Parliament’s prohibition 
of the possession of child pornography, we now 
consider whether the means chosen are propor¬ 
tional. 

2. Proportionality 

(a) Rational Connection 

It is particularly important to bear in mind at 
this stage the contextual factors previously 
examined which collectively warrant increased 
deference to Parliament’s chosen means. As men¬ 
tioned earlier, in the determination of whether the 
means are rationally connected to the objective, 
Parliament is not held to a strict standard of proof. 
The standard is whether Parliament had a reasoned 
apprehension of harm. We must simply ask 
whether Parliament had a reasonable basis, on the 
evidence tendered, for believing that the prohibi¬ 
tion of child pornography, as defined in s. 163.1(1) 
of the Criminal Code, would reduce the harm to 
children and society; see Irwin Toy, supra, at 
p. 994; Butler, supra, at p. 502. Parliament need 
not have had conclusive evidence before enacting 
the provision. 


The Crown has provided five links between 
prohibiting the possession of child pornography 
and preventing ham to children and society which 
convincingly establish that s. 163.1(4) is rationally 
connected to its objective. Moreover, the expert 
evidence led at trial supports the reasonableness of 
Parliament’s decision to act. 


Dr. Collins testified at trial to the first type of 
ham identified by the Crown, namely that the pos¬ 
session of child pornography contributes to the 
cognitive distortions of paedophiles. He testified 
that it is generally accepted amongst the vast 
majority of forensic psychiatrists that possession 


contre les prejudices de la pomographie juvenile 
est essentiel a leurs droits. 

Apres avoir etabli le caractere urgent et reel de 197 
l’objectif de l’interdiction, par le legislateur, de la 
possession de pomographie juvenile, nous allons 
maintenant examiner si le moyen retenu est pro- 
portionnel a cet objectif. 

2. La proportionnalite 
a) Le lien rationnel 

1 Q& 

II est particulierement important, a ce stade, de 
tenir compte des facteurs contextuels examines 
precedemment qui, ensemble, justifient de faire 
montre d’une plus grande retenue envers le legisla¬ 
teur. Comme nous l’avons deja indique, pour 
determiner s’il existe un lien rationnel entre le 
moyen choisi et l’objectif vise, le legislateur n’est 
pas assujetti a une nonne de preuve stricte. La 
norme est celle de 1’apprehension raisonnee de 
prejudice. Nous devons simplement nous deman- 
der si le legislateur etait raisonnablement fonde, 
compte tenu de la preuve offerte, a croire que 1’in¬ 
terdiction de la pomographie juvenile, au sens du 
par. 163.1(1) du Code criminel, reduirait le preju¬ 
dice cause aux enfants et a la societe : voir Irwin 
Toy, precite, p. 994; Butler, precite, p. 502. II 
n’etait pas necessaire que le legislateur dispose 
d’une preuve concluante pour adopter cette dispo¬ 
sition. 

Les cinq liens entre T interdiction de possession 199 
de pomographie juvenile et la prevention du preju¬ 
dice cause aux enfants et a la societe, que le minis- 
tere public a presentes, demontrent de faqon con- 
vaincante l’existence d’un lien rationnel entre le 
par. 163.1(4) et l’objectif du legislateur. De plus, le 
temoignage d’expert entendu au proces confime le 
caractere raisonnable de la decision d’agir du 
legislateur. 

Le D r Collins a temoigne au proces au sujet du 200 
premier type de prejudice decrit par le ministere 
public, savoir que la possession de pomographie 
juvenile contribue aux distorsions cognitives 
des pedophiles. Selon lui, la vaste majorite des 
experts en psychiatrie medicolegale reconnaissent 
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of child pornography reinforces some paedophiles’ 
cognitive distortions. He described these “offence- 
facilitating beliefs” as the rationalizations and jus¬ 
tifications that paedophiles have for their deviant 
behaviour. Cognitive distortions contribute to the 
paedophile’s belief that sexual activity with chil¬ 
dren is acceptable, and that children enjoy sex with 
adults. Dr. Collins concluded that child pornogra¬ 
phy, cognitive distortions and the validation of the 
belief that sexual activity with children is accept¬ 
able are inextricably linked. 


The testimony of Dr. Collins illustrates that 
there is indeed a link between the possession of 
child pornography and harmful attitudes about the 
willingness of children to engage in sexual activity 
with adults. The statement of Ms. Monica Rainey 
from Citizens Against Child Exploitation before 
the Standing Committee on Justice and the Solici¬ 
tor General explains the potentially distortional 
effect of child pornography: 

It is ludicrous to believe that child pornography has no 
effect on those who watch it. If that were true, why do 
we have advertisers selling billions of dollars of adver¬ 
tising for 90-second commercials? If 90 seconds work 
in advertising, we are fools to believe that 90 minutes of 
viewing adult sex with children will have no negative 
influence on those who are already addicted to children. 


(House of Commons, Minutes of Proceedings and 
Evidence of the Standing Committee on Justice 
and the Solicitor General, Issue No. 105, June 10, 
1993, at p. 105:21) 

However, there is a dearth of empirical research 
which addresses whether these types of attitudes 
actually cause sexual abuse. The difficulty in 
obtaining empirical proof of a link between the 
possession of pornography and criminal behaviour 
was described in the Badgley Report, supra, vol. 2, 
which cited the U.K. Report of the Committee on 


generalement que la possession de pomographie 
juvenile renforce les distorsions cognitives de 
certains pedophiles. II a decrit ces [TRADUCTION] 
«croyances facilitant la perpetration d’infrac¬ 
tions » comme etant des rationalisations et des jus¬ 
tifications que les pedophiles ont au sujet de leur 
comportement deviant. Les distorsions cognitives 
amenent le pedophile a croire que l’activite 
sexuelle avec des enfants est acceptable et que les 
enfants aiment avoir des rapports sexuels avec des 
adultes. Le D r Collins a conclu que la pomogra¬ 
phie juvenile, les distorsions cognitives et la vali¬ 
dation de la croyance que l’activite sexuelle avec 
des enfants est acceptable sont des elements inex- 
tricablement lies. 

Le temoignage du D r Collins montre qu’il y a 
effectivement un lien entre la possession de pomo¬ 
graphie juvenile et les attitudes prejudiciables au 
sujet de la volonte des enfants de se livrer a des 
activites sexuelles avec des adultes. Dans sa decla¬ 
ration devant le Comite permanent de la justice et 
du Solliciteur general, M me Monica Rainey, du 
groupe des Citoyens contre l’exploitation des 
enfants, explique la distorsion susceptible de resul- 
ter de la pomographie juvenile : 

[TRADUCTION] II ne fait aucun doute que la pomographie 
enfantine a un effet sur ceux qui la consomment. Si non, 
pourquoi les annonceurs depensent-ils des milliards de 
dollars pour des publicites de 90 secondes? S’il suffit de 
90 secondes pour transmettre un message en publicite, il 
est absurde de penser que le fait de regarder un message 
en publicite, il est absurde de penser que le fait de regar¬ 
der un video de 90 minutes presentant des activites 
sexuelles entre adultes et enfants n’aura aucune 
influence nefaste sur ceux qui ont deja un penchant tres 
marque pour les enfants. 

(Chambre des communes, Proces-verbaux et 
temoignages du Comite permanent de la justice et 
du Solliciteur general, fascicule n° 105, 10 juin 
1993, p. 105:21) 

Il n’existe toutefois pas suffisamment de recherche 
empirique sur la question de savoir si ces types 
d’attitudes conduisent effectivement a des agres¬ 
sions sexuelles. La difficulty d’obtenir la preuve 
empirique d’un lien entre la possession de pomo¬ 
graphie et le comportement criminel a ete decrite 
ainsi dans le rapport Badgley, op. cit., vol. 2, 
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Obscenity and Film Censorship (1979), as follows, 
at p. 1273: 

Since criminal and anti-social behaviour cannot itself, 
for both practical and ethical reasons, be experimentally 
produced or controlled, the observations must be made 
on some surrogate or related behaviour . . . The funda¬ 
mental issue in this field concerns the relations that hold 
between reactions aroused in a subject by a represented, 
artificial, or fantasy scene, and his behaviour in real¬ 
ity. . .We can only express surprise at the confidence 
that some investigators have shown in supposing that 
they can investigate this problem through experimental 
set-ups in which reality is necessarily replaced by fan¬ 
tasy. [Emphasis added in Badgley Report.] 

This difficulty, however, should not serve as a bar 
to prohibiting the possession of child pornography. 
In this regard, the comments of Burger C.J. in 
Paris Adult Theatre I v. Slaton, 413 U.S. 49 
(1973), atpp. 60-61, on obscene material are appo¬ 
site: 

Although there is no conclusive proof of a connection 
between antisocial behavior and obscene material, the 
legislature . . . could quite reasonably detennine that 
such a connection does or might exist. 

In our view, based on the evidence, Parliament’s 
apprehension that child pornography reinforces the 
cognitive distortion that children are appropriate 
sexual partners was reasonable. 

With respect to the second link, Dr. Collins tes¬ 
tified to the theory that child pornography fuels 
paedophiles’ fantasies. He identified fantasies as 
the motivating force behind all sexually deviant 
behaviour, described paedophiles as “notorious for 
being collectors” of pornography, noted that the 
most explicit child pornography was the most cov¬ 
eted, and testified that in his own experience a cor¬ 
relation between greater access to child pornogra¬ 
phy and increased child sexual abuse does exist. 


In assessing whether Parliament had a reasona¬ 
ble basis for concluding that the possession of 


p. 1381, ou Ton cite le Report of the Committee on 
Obscenity> and Film Censorship du Royaume-Uni 
(1979) : 

Les comportements criminels et antisociaux ne peuvent, 
pour des raisons pratiques et deontologiques, etre pro- 
duits ou controles experimentalement. Les observations 
doivent done porter sur des comportements de substitu¬ 
tion ou connexes [. . .] La question fondamentale dans 
ce domaine concerne la relation existant entre les reac¬ 
tions produites chez une personne par une scene jouee, 
artificielle ou imaginee, et le comportement de cette 
personne dans la realite [. . .] Nous ne pouvons que 
nous etonner de ce que des chercheurs aient pense pou- 
voir etudier ce probleme dans un cadre experimental, 
dans lequel la realite est, par necessity, remplacee par 
l’imaginaire. [Italiques ajoutes dans le rapport Badgley.] 

Cette difficulty ne devrait toutefois pas empecher 
d’interdire la possession de pomographie juvenile. 

A cet egard, les observations du juge en chef Bur¬ 
ger dans Paris Adult Theatre I c. Slaton, 413 U.S. 

49 (1973), p. 60-61, relativement au materiel 
obscene, sont pertinentes : 

[TRADUCTION] Meme s’il n’existe aucune preuve con- 
cluante d’un lien entre le comportement antisocial et le 
materiel obscene, le legislateur [. . .] pourrait tres raison- 
nablement conclure qu’un tel lien existe ou est suscepti¬ 
ble d’exister. 

Compte tenu de la preuve soumise, nous jugeons 
raisonnable la crainte du legislateur que la pomo¬ 
graphie juvenile ne renforce la distorsion cognitive 
selon laquelle l’enfant est un partenaire sexuel 
approprie. 

En ce qui conceme le deuxieme lien, le D 1 ' Col¬ 
lins a avance que la pomographie juvenile ali- 
mente les fantasmes des pedophiles. II a affirme 
que les fantasmes sont a l’origine de tout compor¬ 
tement sexuel deviant, que les pedophiles sont des 
[TRADUCTION] « collectionneurs notoires » de por¬ 
nographic, que la pomographie juvenile la plus 
explicite est la plus convoitee et que, selon sa pro- 
pre experience, il existe une correlation entre 
l’acces plus grand a la pomographie juvenile et 
l’accroissement de 1’exploitation sexuelle des 
enfants. 

909 

Pour decider si le legislateur etait raisonnable- 
ment fonde a conclure que la possession de pomo- 
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child pornography would harm children by fuel¬ 
ling the fantasies of paedophiles, it is important to 
bear in mind that these fantasies are based on chil¬ 
dren’s degradation and dehumanization. The deri¬ 
vation of sexual pleasure from the possession of 
child pornography undermines children’s rights 
and does violence to the values which are essential 
to a free and democratic society. In our view, Par¬ 
liament had a reasonable basis for believing that 
the prohibition of the possession of child pornogra¬ 
phy would foster and protect children’s Charter 
rights. 

The third link arises from the important role of 
s. 163.1(4) as part of an integrated law enforce¬ 
ment scheme which protects children against the 
harms associated with child pornography. In addi¬ 
tion to Detective Waters’ testimony that the police 
have found distributors and producers of child por¬ 
nography through laying simple possession 
charges, Detective Inspector Matthews of the 
Child Pornography Unit of the Criminal Investiga¬ 
tion Bureau of the Ontario Provincial Police, noted 
in his affidavit submitted to the British Columbia 
Court of Appeal that virtually all of the child por¬ 
nography being created and distributed today is 
communicated by computer through the Internet. It 
is largely traded privately between paedophiles for 
the sole purpose of increasing their private collec¬ 
tions. Therefore, paedophiles can acquire large col¬ 
lections of child pornography without being 
detected. Because of the secrecy involved in the 
trade of child pornography, the distribution provi¬ 
sions of s. 163.1 of the Criminal Code are insuffi¬ 
cient to control its proliferation. Detective Inspec¬ 
tor Matthews noted that with possession as an 
offence, law enforcement agencies now have the 
justification to seize the images and text of child 
pornography stored on computers and diskettes. 
This ensures that the material cannot be used in a 
manner which is harmful to children, and that it is 
not distributed further. 


One of the most compelling links between the 
possession of child pornography and associated 


graphie juvenile causerait un prejudice aux enfants 
en alimentant les fantasmes des pedophiles, il 
importe de se rappeler que ces fantasmes reposent 
sur l’avilissement et la deshumanisation des 
enfants. La recherche du plaisir sexuel par la pos¬ 
session de pomographie juvenile mine les droits 
des enfants et va a l’encontre des valeurs essen- 
tielles d’une societe fibre et democratique. A notre 
avis, le legislateur etait raisonnablement fonde a 
croire que l’interdiction de la possession de pomo¬ 
graphie juvenile favoriserait et protegerait les 
droits garantis aux enfants par la Charte. 

Le troisieme lien decoule du role important que 
joue le par. 163.1(4) dans un regime integre d’ap¬ 
plication de la loi qui protege les enfants contre les 
prejudices associes a la pomographie juvenile. 
Outre le temoignage du detective Waters selon 
lequel la police avait epingle des distributeurs et 
des producteurs de pomographie juvenile en por- 
tant de simples accusations de possession, le ser- 
gent-detective Matthews de la section de la pomo¬ 
graphie juvenile, Bureau des enquetes criminelles 
de la Police provinciale de l’Ontario, a souligne, 
dans un affidavit presente a la Cour d’appel de la 
Colombie-Britannique, que la quasi-totalite de la 
pomographie juvenile produite et distribute de nos 
jours est communiquee par ordinateur sur Internet. 
Elle est en grande partie echangee en prive entre 
pedophiles qui ne cherchent qu’a enrichir leurs 
collections privees. Les pedophiles peuvent done 
acquerir de vastes collections de pomographie 
juvenile sans etre detectes. En raison du secret 
entourant le trafic de pomographie juvenile, les 
dispositions de Part. 163.1 du Code criminel rela¬ 
tives a la distribution sont insuffisantes pour en 
freiner la proliferation. Le sergent-detective Mat¬ 
thews a fait remarquer que, grace a l’infraction de 
possession, les organismes charges d’appliquer la 
loi peuvent maintenant saisir les images et les 
textes de pomographie juvenile stockes sur ordina- 
teurs et disquettes informatiques. Cela permet 
d’empecher que le materiel soit utilise d’une 
maniere prejudiciable aux enfants et qu’il soit dis- 
tribue ulterieurement. 

L’un des liens les plus probants entre la posses¬ 
sion de pomographie juvenile et les prejudices 
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hams to children is the use of child pornography 
by paedophiles to groom children into committing 
sexual acts. Detective Inspector Matthews testified 
as follows before the Standing Committee on Jus¬ 
tice and the Solicitor General about the use of 
child pornography as a grooming tool: 

It’s often used as a tool by pedophiles to seduce chil¬ 
dren. They use it as a tool to lower their inhibitions. 
They do that by exposing the children to photographs. 
They’ll usually start out with photographs of partial 
nudity and then they’ll work their way up to total nudity 
and children being involved in actual sex acts. 

Another dangerous part is that when they photograph 
these children, especially if they’re in the 
neighbourhood, the children may very well recognize 
their peers, so there’s that added pressure that if it’s all 
right for an adult to photograph their peers in the nude 
and take advantage of them and exploit them, then per¬ 
haps it’s all right for them to do that with them. 

{Minutes of Proceedings and Evidence of the 
Standing Committee on Justice and the Solicitor 
General, supra, at pp. 105:4-105:5) 

See also Badgley Report, supra. The potential of 
child pornography as a grooming tool is often evi¬ 
dent from the manner in which the material is 
presented. For example, in the voir dire, Detective 
Waters described a comic book called Cherubino 
which depicts a child with an adult male as a team 
of crime fighters. Each crime fighting episode ends 
with a sexual encounter. The pornography is thus 
produced in a form which is appealing to children, 
encouraging them to believe that such behaviour is 
normal. 


The Badgley Committee found that paedophiles 
sought out materials depicting children engaged in 
sexual conduct to use them to persuade other chil¬ 
dren to engage in similar conduct. In the Commit¬ 
tee’s view, this fact demonstrated the need for 
express legal sanctions against the possession of 
child pornography (vol. 1, at p. 101). The Commit¬ 
tee’s research indicated (vol. 2, at pp. 1282-83) 
that 


causes aux enfants tient a Tutilisation de la porno¬ 
graphic juvenile par les pedophiles pour initier les 
enfants aux rapports sexuels. Le sergent-detective 
Matthews a affirme ce qui suit, devant le Comite 
permanent de la justice et du Solliciteur general, au 
sujet de Tutilisation de la pomographie juvenile 
pour initier des jeunes : 

[TRADUCTION] Les pedophiles y ont souvent recours 
pour seduire des enfants et affaiblir leurs inhibitions. 
Pour y arriver, ils presentent des photographies aux 
enfants en comment; ant generalement par des photogra¬ 
phies representant des sujets partiellement nus, pour 
passer a des sujets completement nus et ensuite a des 
enfants participant a des activites sexuelles. 

Les photographies presentent un autre danger, les 
sujets peuvent etre du meme quartier que les enfants 
auxquels ont les montrent et peuvent etre reconnus. Cela 
cree une pression supplemental sur Tenfant qui pense 
que si un adulte peut prendre des photos de leurs cama- 
rades nus, et les exploiter et en abuser, il est peut-etre 
acceptable que des adultes agissent de meme a leur 
egard. 

( Proces-verbaux et temoignages du Comite perma¬ 
nent de la Justice et du Solliciteur general, op. cit., 
p. 105:4-105:5) 

Voiregalement le rapport Badgley, op. cit. Le ris¬ 
que que la pomographie juvenile serve a initier des 
jeunes ressort souvent de la maniere dont le mate¬ 
riel est presente. Par exemple, lors du voir-dire, le 
detective Waters a decrit un livre de conte illustre 
intitule Cherubino qui represente une equipe de 
justiciers composee d’un enfant et d’un adulte. 
Chaque episode de lutte contre la criminalite se 
termine par une relation sexuelle. La pomographie 
est ainsi produite sous une forme attrayante pour 
les enfants et les encourage a croire qu’un tel com- 
portement est normal. 

Le comite Badgley a constate que les pedophiles 
recherchaient du materiel representant des enfants 
qui se livrent a une activite sexuelle afin de l’utili- 
ser pour convaincre d’autres enfants de se livrer a 
des actes semblables. Selon ce comite, cela 
demontrait la necessity d’adopter des sanctions 
legales expresses contre la possession de pomogra¬ 
phie juvenile (vol. 1, p. 108). D’apres les 
recherches du Comite (vol. 2, p. 1391), 
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the occurrence of unwanted exposure to pornography 
may have been experienced by a sizeable number of 
Canadians, many of whom were children and youths 
when the incidents took place. In many of these inci¬ 
dents, the persons committing these acts were well 
known to children or were responsible for their welfare. 
One in 63 persons (1.6 percent of persons in the 
National Population Survey) reported having been 
exposed to pornography and also having been sexually 
assaulted at the time or following the exposure. 

... In the Committee’s judgment, the incidents reported 
likely constitute an under-estimate of the occurrence of 
situations involving exposure to pornography followed 
by a sexual assault. 

Twenty of the 33 persons who reported that they 
had been shown pornography and sexually 
assaulted by the same person were children when 
the incidents occurred (vol. 2, at p. 1279). 

The use of child pornography to groom children 
is also evident in those cases which have consid¬ 
ered s. 163.1 of the Criminal Code. For example, 
in R. v. K.L.V., [1999] A.J. No. 350 (QL) (Q.B.), a 
man showed two children a photo of a young girl 
with her dress pulled up over her head, exposing 
her genitals. In R. v. Jewell (1995), 100 C.C.C. 
(3d) 270 (Ont. C.A.), one of the accused, Gram- 
lick, had produced 33 videotapes of sexual activity 
among children and adults. Before participating in 
the filming, the children were shown commercial 
videos of child pornography and the accused’s 
own homemade videotapes “to stimulate them sex¬ 
ually and to reassure them that their conduct was 
normal” (p. 274). 


Thus, the evidence demonstrates that child por¬ 
nography is used in the seduction process and links 
the prohibition against possession with the preven¬ 
tion of ham to children. 

As discussed by McLachlin C.J., the final link 
identified by the Crown, the abuse of children in 
the production of pornography, is conclusive (at 
para. 92). The prohibition of the possession of 
child pornography is intended to reduce the market 
for it. If consumption is reduced, presumably pro- 


il est evident qu’un nornbre important de Canadiens ont 
ete exposes contre leur gre a du materiel pomogra- 
phique dans leur enfance ou leur jeunesse. Dans beau- 
coup de ces cas, les personnes responsables de ces actes 
etaient bien connues des enfants ou en avaient la garde. 
Une personne sur 63 (1,6 % des repondants du sondage 
national aupres de la population) signale avoir ete expo- 
see a du materiel pomographique et avoir subi une 
agression sexuelle, au moment meme ou apres. 

. . . De l’avis du Comite, les incidents rapportes consti¬ 
tuent probablement une sous-evaluation de la frequence 
des situations combinant l’exposition a du materiel por- 
nographique et une agression sexuelle. 

Vingt des 33 personnes qui ont raconte que leur 
agresseur leur avait montre du materiel pomogra¬ 
phique avant de les agresser sexuellement etaient 
des enfants au moment des faits (vol. 2, p. 1387). 

Le recours a la pomographie juvenile pour ini- 
tier les enfants ressort aussi clairement de la juris¬ 
prudence relative a Tart. 163.1 du Code criminel. 
Par exemple, dans Taffaire R. c. K.L.V., [1999] 
A.J. No. 350 (QL) (B.R.), un homme avait montre 
a deux enfants la photo d’une jeune fille dont la 
robe etait retroussee par-dessus la tete de faqon a 
exposer ses organes sexuels. Dans Taffaire R. c. 
Jewell (1995), 100 C.C.C. (3d) 270 (C.A. Ont.), un 
des accuses, Gramlick, avait produit 33 videocas¬ 
settes representant des activites sexuelles entre des 
enfants et des adultes. Avant l’enregistrement, on 
avait montre aux enfants qui y ont participe de la 
pomographie juvenile sur bande video commer- 
ciale et les enregistrements amateurs realises par 
Taccuse [TRADUCTION] « pour les stimuler sexuel¬ 
lement et les rassurer sur le caractere normal de 
leur conduite » (p. 274). 

La preuve demontre done que la pomographie 
juvenile est utilisee a des fins de seduction et qu’il 
existe un lien entre son interdiction et la prevention 
du prejudice cause aux enfants. 

Comme l’affirme le juge en chef McLachlin, le 
dernier lien decrit par le ministere public, soit l’ex- 
ploitation des enfants pour produire de la pomo¬ 
graphie, est concluant (par. 92). L’interdiction de 
la possession de pomographie juvenile vise a 
reduire le marche de cette forme de pomographie. 
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duction will also be reduced. This fact was recog¬ 
nized by the United States Supreme Court in 
Osborne v. Ohio, 495 U.S. 103 (1990), at pp. 109- 
10. Parliament had additional evidence before it 
that the prohibition of private possession of child 
pornography would protect children from the harm 
of being used in its production. The hearings 
before the Fraser Committee revealed that the pri¬ 
vate preparation of child pornography was the 
major mode of resorting to the material. It urged 
Parliament to recognize that much, if not most, of 
the exploitation of children in pornography would 
occur in private (vol. 2, at p. 584). Similarly, the 
Badgley Committee found that privately produced 
material was a major source of child pornography 
(vol. 2, at p. 1197). 


Both the Badgley Committee and the Fraser 
Committee found that the then existing Criminal 
Code framework relating to obscene publications 
was inadequate to deal with the circumstances 
attending the making and distribution of child por¬ 
nography. The Badgley Committee found as fol¬ 
lows (vol. 1, at p. 101): 

The general definition of obscenity does not reflect the 
state’s particular and more compelling interest in prose¬ 
cuting and punishing those who promote the sexual 
abuse of children in this manner. The definition of 
“obscene publication” in section 159(8) of the Criminal 
Code pertains to the overall content of the publication, 
rather than to the circumstances of its production. In ref¬ 
erence to child pornography, it is the circumstances of 
its production, namely, the sexual exploitation of young 
persons, which is a fundamental basis for proscription. 
[Emphasis deleted.] 

To fill the gap in the Criminal Code the committee 
recommended that the private possession of any 
visual representation of a person under 18 partici¬ 
pating in explicit sexual conduct (including the 
lewd exhibition of the genitals) be prohibited (vol. 
1, at pp. 102-103). The Fraser Committee 
expressed the concern that the existing law of 
obscenity would not capture child pornography 
prepared in private for private use, because of the 
application of a more forgiving community stan- 


Si la consommation est reduite, il en sera probable - 
ment de meme de la production. La Cour supreme 
des Etats-Unis a reconnu ce fait dans Osborne c. 

Ohio, 495 U.S. 103 (1990), p. 109-110. Le legisla¬ 
tes disposait d’autres elements de preuve que l’in- 
terdiction de la possession personnelle de porno¬ 
graphic juvenile protegerait les enfants contre le 
prejudice decoulant de leur participation a sa pro¬ 
duction. Les audiences du comite Fraser ont revele 
que la preparation privee de materiel pomogra- 
phique mettant en cause des enfants etait une 
methode repandue. Le Comite a presse le legisla¬ 
tes de reconnaitre que bien souvent, sinon presque 
toujours, l’exploitation des enfants par la porno¬ 
graphic se fait en prive (vol. 2, p. 627). De meme, 
le comite Badgley a conclu que le materiel produit 
en prive etait une source importante de pornogra¬ 
phic juvenile (vol. 2, p. 1302). 

910 

Les comites Badgley et Fraser ont tous les deux 
constate qu’a Tepoque le regime du Code criminel 
relatif aux publications obscenes etait insuffisant 
pour s’attaquer aux circonstances qui entourent la 
production et la distribution de pomographie juve¬ 
nile. Le comite Badgley a tire la conclusion sui- 
vante (vol. 1, p. 109): 

La definition generale d’obscenite ne reftete pas l’inte- 
ret particulierement pressant de l’Etat a poursuivre et a 
punir ceux qui contribuent de cette maniere a la promo¬ 
tion des agressions sexuelles d’enfants. La definition de 
« publication obscene » de l’article 159(8) du Code cri¬ 
minel se rapporte au contenu global de la publication 
plutot qu’aux circonstances de sa production. Or, en ce 
qui concerne la pomographie mettant en cause des 
enfants, ce sont les circonstances de sa production, 
autrement dit 1’exploitation sexuelle des jeunes per- 
sonnes, qui constituent le fondement de son interdiction. 
[Italiques omis.] 

Afm de combler cette lacune du Code criminel, le 
Comite a recommande que la possession person¬ 
nelle de toute representation d’une personne agee 
de mo ins de 18 ans participant a une activite 
sexuelle explicite (y compris une exposition 
lubrique de ses organes genitaux) soit interdite 
(vol. 1, p. 110). Le comite Fraser a exprime la 
crainte que les dispositions legislatives existantes 
sur l’obscenite ne visent pas la pomographie juve¬ 
nile preparee en privee pour un usage personnel, 
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dard for materials used privately (vol. 2, at p. 584). 
It also recommended that the private possession of 
child pornography be prohibited. These recom¬ 
mendations contribute to the conclusion that Par¬ 
liament had a rational basis for deciding that 
prohibiting the private possession of child pornog¬ 
raphy was essential to the protection of children 
from the abuse inherent in its production. 


(b) Minimal Impairment 

In conducting an analysis of whether s. 163.1(4), 
in combination with the definition of “child por¬ 
nography” set out in s. 163.1(1), minimally 
impairs the right to free expression, the Court must 
be particularly sensitive to the contextual factors 
which we have previously discussed. 

As Cory J. recognized in Lucas, supra, at para. 
57, the negligible value of the expression restricted 
is an important factor in the minimal impairment 
analysis, which requires the Court to assess 
whether Parliament has struck a reasonable bal¬ 
ance between the individual right which has been 
infringed and the community goals and values 
which Parliament seeks to protect. Without a true 
understanding of the type of expression which is 
being impaired, there is a risk that its connection to 
the s. 2(b) guarantee and our democratic values 
will be misrepresented. There is a risk that the bal¬ 
ance will be skewed in favour of abstract notions 
of the value of expression in a democracy when 
the activity at issue does not serve those values. As 
we have seen, child pornography is in many ways 
antithetical to the values underlying the s. 2(b) 
guarantee. It has only a tenuous connection to the 
value of self-fulfilment, and only at its most base 
and prurient level. With respect, we see no evi¬ 
dence to support the notion that sexually explicit 
videos of teenagers “reinforce healthy sexual rela¬ 
tionships and self-actualization”, as suggested by 
McLachlin C.J., at para. 109, rather than being 
hannful self-indulgence supporting unhealthy atti¬ 
tudes towards oneself and others, as alluded to in 
the Fraser Report (see below, at para. 231). On the 
other hand, we have noted the hann to children 
that can be caused by such material by reinforcing 


en raison de Tapplication d’une nonne sociale plus 
indulgente dans le cas du materiel reserve a un 
usage personnel (vol. 2, p. 627). II a aussi recom- 
mande que la possession personnelle de pornogra¬ 
phic juvenile soit interdite. Ces recommandations 
amenent a conclure que le legislateur etait raison- 
nablement fonde a decider que T interdiction de la 
possession personnelle de pomographie juvenile 
etait essentielle a la protection des enfants contre 
l’exploitation inherente a sa production. 

b) L ’atteinte minimale 

Dans Tanalyse visant a determiner si le 
par. 163.1(4), conjugue a la definition de « pomo¬ 
graphie juvenile » du par. 163.1(1), porte le moins 
possible atteinte au droit a la liberte d’expression, 
la Cour doit preter une attention toute particuliere 
aux facteurs contextuels analyses precedemment. 

Coimne le juge Cory l’a reconnu, au par. 57 de 
Tarret Lucas, precite, la valeur negligeable de l’ex- 
pression qui fait l’objet d’une restriction est un fac- 
teur important pour decider s’il y a atteinte mini¬ 
male. Ce facteur oblige la Cour a detenniner si le 
legislateur a etabli un equilibre raisonnable entre le 
droit individuel auquel il est porte atteinte et les 
objectifs et valeurs collectifs que le Parlement 
cherche a proteger. Sans une comprehension veri¬ 
table du type d’expression a laquelle il est porte 
atteinte, il y a un risque que son lien avec la garan- 
tie prevue a l’al. 2b) et avec nos valeurs democra- 
tiques soit presente sous un faux jour. Il y a un ris¬ 
que que des notions abstraites de la valeur de 
l’expression dans une democratic l’emportent alors 
que l’activite en cause ne sert pas ces valeurs. 
Comme nous l’avons vu, la pomographie juvenile 
va, a bien des egards, a l’encontre des valeurs qui 
sous-tendent la garantie de l’al. 2b). Elle n’a qu’un 
lien tenu avec la valeur d’epanouissement person¬ 
nel, et ce, dans son aspect le moins digne et le plus 
lascif. En toute deference, nous ne voyons aucun 
element de preuve etayant l’idee que des videos 
sexuellement explicites d’adolescents «renfor- 
ce[nt] de saines relations sexuelles et la realisation 
de soi», comme le suggere le juge en chef 
McLachlin (par. 109), au lieu de refleter un hedo- 
nisme prejudiciable justifiant l’adoption d’attitudes 
malsaines envers soi et envers autrui, auxquelles 
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cognitive distortions (see paras. 165 and 223) and 
creating instruments susceptible of being used for 
grooming. Moreover, there is no valid reason to 
presume that teenage authors of sexually explicit 
videos cannot themselves be paedophiles. 


Furthermore, the Court must not lose sight of 
the other rights and democratic values which Par¬ 
liament has sought to protect in enacting 
s. 163.1(4) of the Criminal Code. The prohibition 
of the possession of child pornography is consis¬ 
tent with the democratic values which are essential 
in our community, and also with the Charter rights 
of children. It is legislation which promotes respect 
for the inherent dignity of children by curbing the 
existence of materials which degrade them. This in 
turn helps to protect children’s equality and secur¬ 
ity rights. 

Parliament need not show that the provision is 
perfectly tailored to its objective; see RJR-Mac- 
Donald, supra, at p. 342; Ross v. New Brunswick 
School District No. 15, supra, at para. 108. Nor 
need Parliament show that there was no other rea¬ 
sonable measure which could achieve its objective 
and interfere less with the freedom of expression 
guarantee. Given the contextual factors which are 
at play in this particular case, and the deference to 
Parliament’s choice of means that they warrant, we 
agree with the following statement of Dickson C.J. 
in Keegstra, supra, at pp. 784-85: 


. . . s. 1 should not operate in every instance so as to 
force the government to rely upon only the mode of 
intervention least intrusive of a Charter right or free¬ 
dom. It may be that a number of courses of action are 
available in the furtherance of a pressing and substantial 
objective, each imposing a varying degree of restriction 
upon a right or freedom. In such circumstances, the gov¬ 
ernment may legitimately employ a more restrictive 
measure, either alone or as part of a larger programme 
of action, if that measure is not redundant, furthering the 
objective in ways that alternative responses could not, 


fait allusion le rapport Fraser (voir plus loin, 
par. 231). Par contre, nous avons souligne le preju¬ 
dice que ce materiel peut causer aux enfants en 
renfor 9 ant des distorsions cognitives (voir par. 165 
et 223) et en creant des instruments susceptibles de 
servir a les initier aux rapports sexuels. De plus, il 
n’y a aucune raison valable de presumer que les 
adolescents auteurs de videos sexuellement expli- 
cites ne peuvent pas etre eux-memes des pedo¬ 
philes. 

r )\'l 

La Cour ne doit pas non plus perdre de vue les 
autres droits et valeurs democratiques que le legis- 
lateur a voulu proteger en adoptant le par. 163.1(4) 
du Code criminel. L’interdiction de la possession 
de pomographie juvenile est conforme aux valeurs 
democratiques essentielles a notre collectivite, 
ainsi qu’aux droits garantis aux enfants par la 
Charte. C’est une mesure legislative qui favorise le 
respect de la dignite inherente des enfants en 
enrayant le materiel qui les avilit, d’ou son utilite 
pour proteger les droits des enfants a l’egalite et a 
la securite. 

Le legislateur n’est pas tenu de prouver que la 214 
disposition est parfaitement adaptee a son objectif: 
voir RJR-MacDonald, precite, p. 342; Ross c. Con- 
seil scolaire du district n° 15 du Nouveau- 
Brunswick, precite, par. 108. Le legislateur n’est 
pas non plus tenu d’etablir qu’il n’y avait aucune 
autre mesure raisonnable qui aurait pu permettre 
de realiser son objectif et de moins porter atteinte a 
la garantie de la liberte d’expression. Compte tenu 
des facteurs contextuels qui sont en jeu en l’espece 
et de la retenue qu’ils justifient a l’egard des 
moyens choisis par le legislateur, nous souscrivons 
a l’enonce suivant du juge en chef Dickson dans 
Keegstra, precite, p. 784-785 : 

. . . l’article premier ne doit pas jouer dans tous les cas 
de maniere a contraindre le gouvernement a n’intervenir 
que de la maniere qui porte le moins possible atteinte a 
un droit ou a une liberte garantis par la Charte. II se peut 
en effet qu’il y ait plusieurs moyens d’atteindre un 
objectif urgent et reel, dont chacun impose un degre plus 
ou moins grand de restriction a un droit ou a une liberte. 

Dans ces circonstances, le gouvernement peut legitime- 
ment recourir a une mesure plus restrictive, soit isole- 
ment soit dans le cadre d’un plan d’action plus etendu, 
pourvu que cette mesure ne fasse pas double ernploi, 
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and is in all other respects proportionate to a valid s. 1 
aim. 


In the court below, Rowles J.A. began her anal¬ 
ysis of the impugned provision by highlighting the 
fact that it solely targeted the private possession of 
child pornography. She found that because 
s. 163.1(4) is directed only to the private posses¬ 
sion of material, as opposed to the dissemination 
of material to others, it substantially reduced the 
likelihood that the imposition of criminal sanctions 
would prevent any potential harm to children. Sim¬ 
ilarly, McLachlin C.J. finds that photographs and 
videos of teenagers taken of themselves for their 
own personal use should not be proscribed 
(paras. 41 and 76-77) because of the privacy inter¬ 
est and diminished risk of hann to children. With 
respect, we cannot agree. In reaching this conclu¬ 
sion, McLachlin C.J. and Rowles J.A. fail to rec¬ 
ognize that children are particularly vulnerable in 
the private sphere, a fact that was recently recog¬ 
nized by the Ontario Court of Appeal in R. v. E. 
(B.) (1999), 139 C.C.C. (3d) 100. E. (B.) involved 
a constitutional challenge to s. 172 of the Criminal 
Code, which prohibits, inter alia, participation in 
sexual immorality in the home of a child thereby 
endangering the morals of the child. The court 
found that the provision infringed the accused’s 
right to freedom of expression, but that the 
infringement was justified under s. 1. In con¬ 
ducting his s. 1 analysis, Doherty J.A. made the 
following statement, at p. 125: 


In concluding that the objective outweighs the harm 
done to the right protected by s. 2(b), I have considered 
that s. 172 reaches inside the home. That reach is a sig¬ 
nificant aggravating feature when considering the hann 
done by the section to the right of freedom of expres¬ 
sion. That same feature, however, is essential if the sec¬ 
tion is to serve its purpose. Unfortunately, it is in the 
home where children are most susceptible to the kinds 
of conduct at which s. 172 is aimed. 


qu’elle permette de realiser l’objectif de faijons qui 
seraient impossibles par le biais d’autres mesures, et 
qu’elle soit a tous autres egards proportionnee a un 
objectif legitime aux fins de l’article premier. 

Madame le juge Rowles de la Cour d’appel a 
commence son analyse de la disposition attaquee 
en faisant remarquer qu’elle ne vise que la posses¬ 
sion personnelle de pomographie juvenile. Selon 
elle, le fait que le par. 163.1(4) ne vise que la pos¬ 
session personnelle de materiel, par opposition a la 
diffusion de materiel a autrui, reduit considerable - 
ment la probabilite que 1’imposition de sanctions 
penales previenne tout prejudice susceptible d’etre 
cause aux enfants. De mane, le juge en chef 
McLachlin conclut que les photos et enregistre- 
ments video que des adolescents prennent ou effec- 
tuent, selon le cas, d’eux-memes pour leur propre 
usage personnel ne devraient pas etre interdits 
(par. 41 et 76-77) en raison du droit a la vie privee 
et du risque moins eleve que des enfants subissent 
un prejudice. En toute deference, nous ne sommes 
pas d’accord. En tirant cette conclusion, le juge en 
chef McLachlin et le juge Rowles omettent de 
reconnaitre que les enfants sont particulierement 
vulnerables dans un contexte de vie privee, un fait 
recemment reconnu par la Cour d’appel de TOnta¬ 
rio dans R. c. E. (B.) (1999), 139 C.C.C. (3d) 100. 
Cette affaire concemait la constitutionnalite de 
Tart. 172 du Code criminel, qui interdit notamment 
a quiconque de participer, la ou demeure un enfant, 
a une immoralite sexuelle ayant pour effet de met- 
tre en danger les mceurs de cet enfant. La cour a 
conclu que la disposition portait atteinte au droit 
de Taccuse a la liberte d’expression, mais que cette 
atteinte etait justifiee au sens de Tarticle premier. 
Dans le cadre de son analyse fondee sur Tarticle 
premier, le juge Doherty dit ceci, a la p. 125 : 

[TRADUCTION] Pour conclure que Tobjectif l’emporte 
sur Tatteinte portee au droit garanti par Tal. 2b), j’ai 
tenu compte du fait que Tart. 172 s’etend au domicile. 
Cela constitue un important facteur aggravant eu egard a 
Tatteinte que cet article porte au droit a la liberte d’ex¬ 
pression. Cette merne caracteristique est toutefois essen- 
tielle a la realisation de Tobjectif de Tarticle. Malheu- 
reusement, c’est au foyer que les enfants sont le plus 
susceptibles d’etre victimes des types de comportement 
vises par Tart. 172. 
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Doherty J.A.’s observation is particularly apposite 
in the context of this case. As we have discussed 
above, the evidence is clear that a large portion of 
child pornography is produced privately, and used 
privately by those who possess it. The harmful 
effect on the attitudes of those who possess it simi¬ 
larly occurs in private. With respect to grooming, 
our knowledge of the sexual abuse of children has 
evolved to recognize that sexual assaults occur in 
private as often, if not more often, as in public 
places. We cannot agree that prohibiting the simple 
possession of child pornography will not have an 
additional reductive effect on the harm that child 
pornography causes. While the possession prohibi¬ 
tion infringes privacy more than those provisions 
which prohibit the distribution and production of 
child pornography, its intrusiveness is necessary to 
achieve Parliament’s goal. We firmly disagree with 
McLachlin C.J., at para. 75, where she states that 
self-created privately held expressive materials 
should be exempted from the prohibition against 
possession of child pornography. Whether the 
material is produced by the actor himself or a third 
party is irrelevant. Otherwise, two identical videos 
will be treated differently on the basis of author¬ 
ship and intent, both of which are extremely diffi¬ 
cult to prove and have no bearing on the apprehen¬ 
sion of harm that comes from the actual content of 
the material. 


Rowles J.A. found that the impugned provision, 
in combination with the definition of child pornog¬ 
raphy, did not minimally impair the right to free¬ 
dom of expression because it captured visual and 
written works of the imagination which do not 
involve the participation of any actual children or 
youth in their production. The prohibition of the 
possession of those materials, in her view, could 
only be justified on the basis of the indirect harms 
caused by their simple possession. She found that 
there was a lack of social science evidence regard¬ 
ing the effects of these works of the imagination 
and that the court should be reluctant to draw an 


L’observation du juge Doherty est particulierement 
pertinente dans le contexte de la presente affaire. 
Comme nous Tavons vu plus haut, la preuve mon- 
tre clairement qu’une grande partie de la pomogra- 
phie juvenile est produite en prive et utilisee a des 
fins personnelles par les gens qui l’ont en leur pos¬ 
session. Son effet pemicieux sur l’attitude des gens 
qui l’ont en leur possession se manifeste lui aussi 
en prive. En ce qui conceme l’initiation aux rap¬ 
ports sexuels, notre connaissance de l’exploitation 
sexuelle des enfants s’est amelioree au point que 
nous savons maintenant que les agressions 
sexuelles ont lieu aussi souvent, voire plus sou- 
vent, en prive que dans des lieux publics. Nous ne 
pouvons convenir que T interdiction de la simple 
possession de pomographie juvenile ne contri- 
buera pas a reduire davantage le prejudice qui en 
resulte. Bien que Tinterdiction de la possession de 
pomographie juvenile porte davantage atteinte a la 
vie privee que les dispositions qui en interdisent la 
distribution et la production, cette atteinte est 
necessaire pour atteindre l’objectif du legislateur. 

Nous sommes fermement en disaccord avec le 
juge en chef McLachlin lorsqu’elle affirme au 
par. 75, que le materiel expressif cree personnelle- 
ment et conserve en prive devrait etre exempte de 
l’interdiction de posseder de la pomographie juve¬ 
nile. Que le materiel soit produit par l’acteur lui- 
meme ou par un tiers n’a aucune pertinence. S’il 
en etait autrement, deux videos identiques seraient 
traites differemment selon l’auteur et l’intention, 
deux elements extremement difficiles a prouver et 
n’ayant aucune incidence sur la crainte de preju¬ 
dice resultant du contenu reel du materiel. 

Q 1 r 

Le juge Rowles a conclu que la disposition atta- 
quee, combinee avec la definition de pomographie 
juvenile, ne porte pas le moins possible atteinte au 
droit a la liberte d’expression du fait qu’elle vise 
les oeuvres de fiction visuelles et ecrites dont la 
production n’implique pas la participation d’en- 
fants ou de jeunes. Selon elle, Tinterdiction de la 
possession de tel materiel ne pouvait etre justifiee 
qu’en fonction des prejudices indirects resultant de 
leur simple possession. Elle a conclu que la preuve 
en matiere de sciences humaines relativement aux 
effets de ces oeuvres de fiction etait insuffisante et 
que la cour devrait hesiter a deduire l’existence 
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inference of harm given the profound violation of 
freedom of expression and privacy which results 
from making the private possession of works of a 
person’s own imagination a criminal offence. 


With respect, we cannot agree with her analysis. 
As explained earlier in these reasons, the harm 
which Parliament sought to prevent in enacting 
s. 163.1(4) of the Criminal Code extends beyond 
the harm which flows from the use of children in 
pornography. Parliament also sought to prevent the 
harm which flows from the very existence of 
images and words which degrade and dehumanize 
children and to send the message that children are 
not appropriate sexual partners. All of the contex¬ 
tual factors at play in this particular case indicate 
that Parliament’s choice of means in protecting 
children should be respected. Therefore, we disa¬ 
gree with Rowles J.A. that a court should be reluc¬ 
tant to draw an inference of hann simply because 
of the intrusion of the legislation into the private 
sphere. Parliament was justified in having a rea¬ 
sonable apprehension that works of the imagina¬ 
tion would be hannful to children and society. 


With respect to visual representations which 
depict children engaged in explicit sexual activity, 
and visual representations where the dominant 
characteristic is the depiction, for a sexual purpose, 
of a sexual organ or the anal region of a child, the 
focus must be on the harm of their message and 
not on the intent or identity of their creator. 
McLachlin C.J. is of the view that Parliament’s 
concern with “explicit sexual activity” is limited to 
“visual representations near the extreme end of the 
spectrum” (para. 47). She implies that “nudity or 
intimate sexual activity” (para. 49) is required for 
material to be caught by the law. In our view, this 
approach is not consistent with an interpretation 
which focusses on the purpose of the legislation, 
which is to prevent the harms that arise from the 
possession of child pornography. To ensure that 
Parliament’s purpose is fulfilled, when deciding on 
the correct interpretation of the tenns in s. 


d’un prejudice compte tenu de l’atteinte profonde a 
la liberte d’expression et a la vie privee qui resulte 
de la criminalisation de la possession personnelle 
d’osuvres resultant de l’imagination d’une per- 
sonne. 

En toute deference, nous ne pouvons souscrire a 
son analyse. Comine nous l’avons explique prece- 
demment, le prejudice que le legislateur a tente de 
prevenir en adoptant le par. 163.1(4) du Code cri- 
minel depasse le prejudice resultant de Tutilisation 
d’enfants pour produire de la pomographie. Le 
legislateur cherchait egalement a prevenir le preju¬ 
dice qui decoule de l’existence meme d’images et 
de mots qui avilissent et deshumanisent les 
enfants, et a transmettre le message que les enfants 
ne sont pas des partenaires sexuels appropries. 
Tous les facteurs contextuels qui sont en jeu en 
l’espece indiquent qu’il y a lieu de respecter le 
choix que le legislateur a fait des moyens de prote- 
ger les enfants. Nous ne sommes done pas d’ac¬ 
cord avec le juge Rowles pour dire qu’un tribunal 
devrait hesiter a deduire Texistence d’un prejudice 
en raison simplement de l’atteinte que la mesure 
legislative en cause porte a la vie privee. Le legis¬ 
lateur avait raison de craindre que des oeuvres de 
fiction ne causent un prejudice aux enfants et a la 
societe. 

En ce qui conceme les representations d’enfants 
qui se livrent a une activite sexuelle explicite et les 
representations dont la caracteristique dominante 
est la representation, dans un but sexuel, des 
organes sexuels ou de la region anale d’un enfant, 
l’accent doit etre mis sur le prejudice cause par 
leur message et non pas sur l’intention ou Tidentite 
de leur auteur. Le juge en chef McLachlin est 
d’avis que le legislateur entend par «activite 
sexuelle explicite » uniquement « la representation 
d’actes situes presque a l’extremite de l’eventail» 
(par. 47). Elle laisse entendre qu’il doit y avoir 
« nudite ou [. ..] activit[e] sexuell[e] intim[e] » 
(par. 49) pour que le materiel soit vise par la loi. 
Nous sommes d’avis que ce point de vue n’est pas 
compatible avec Tinterpretation axee sur l’objectif 
de la loi, qui est de prevenir les prejudices resultant 
de la possession de pomographie juvenile. Pour 
garantir la realisation de l’objectif du legislateur, il 
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163.1(1), it is of overriding import to consider the 
content of the material which will fall just outside 
the scope of the prohibition. For example, this con¬ 
sideration motivated the decision in United States 
v. Knox, 32 F.3d 733 (3rd Cir. 1994), which 
refused to create “an absolute immunity for 
pomographers who pander to pedophiles by using 
as their subjects children whose genital areas are 
barely covered” (p. 752). 


Visual images which do not use children in their 
creation can also convey a message of degradation 
and dehumanization. For example, in R. v. 
Pointon, Man. Prov. Ct., October 23, 1997), the 
accused had in his possession hundreds of types of 
hand-drawn pornography and written text. The 
majority of the drawings in his possession por¬ 
trayed children under the age of 10 engaged in 
various types of explicit sexual activity with each 
other and with adults. Amongst the pictures was 
one entitled “The Family Secret” which depicted 
two young girls, one in the act of fellatio with an 
adult male. The caption below the picture read: 
“What started as a simple weekend at the cabin 
with daddy became incest”. This case suggests that 
drawings, sketches and other works of the imagi¬ 
nation are valuable to paedophiles in their collec¬ 
tions. 


Parliament was justified in concluding that such 
works of the imagination would harm children. 
The majority held in Irwin Toy, supra, at p. 999, 
that “[t]his Court will not, in the name of minimal 
impairment, take a restrictive approach to social 
science evidence and require legislatures to choose 
the least ambitious means to protect vulnerable 
groups.” Similarly, in Thomson Newspapers, 
supra, Bastarache J. made the following observa¬ 
tion with respect to materials which degrade and 
dehumanize vulnerable groups, at para. 116: 


Canadians presume that expressions which degrade indi¬ 
viduals based on their gender, ethnicity, or other per¬ 
sonal factors may lead to harm being visited upon them 


est absolument important, au moment de decider 
de Tinterpretation correcte du par. 163.1(1), de 
prendre en consideration le contenu du materiel 
qui echappe tout juste a l’interdiction. Cette prise 
en consideration a notamment motive Farret Uni¬ 
ted States c. Knox, 32 F.3d 733 (3rd Cir. 1994), 
dans lequel on a refuse de creer [traduction] 

« une immunite absolue pour les pomographes qui 
encouragent bassement les pedophiles en utilisant 
comme sujets des enfants dont les organes geni- 
taux sont a peine couverts » (p. 752). 

Les images visuelles dont la creation n’implique 219 
pas Tutilisation d’enfants peuvent aussi transmet- 
tre un message d’avilissement et de deshumanisa- 
tion. Par exemple, dans Faffaire R. c. Pointon (C. 
prov. Man., 23 octobre 1997), Faccuse avait en sa 
possession des centaines de dessins et de textes 
pomographiques. La majorite des dessins en sa 
possession representaient des enfants de moins de 
10 ans en train de se livrer a divers types d’actes 
sexuels explicites entre eux et avec des adultes. 
L’une des images, intitulee [TRADUCTION] « Secret 
de famille », representait deux jeunes filles, dont 
l’une faisait une fellation a un adulte. La legende 
sous l’image se lisait ainsi : [TRADUCTION] « Ce 
qui a commence par une simple fin de semaine au 
chalet avec papa s’est termine par un inceste ». 

Cette affaire indique que les dessins, croquis et 
autres oeuvres de fiction ont de la valeur pour les 
pedophiles qui les collectionnent. 

990 

Le legislateur etait fonde de conclure que de 
telles oeuvres de fiction causeraient un prejudice 
aux enfants. Dans Farret Irwin Toy, precite, p. 999, 
les juges majoritaires ont statue que la «Cour 
n’adoptera pas une interpretation restrictive de la 
preuve en matiere de sciences humaines, au nom 
du principe de Fatteinte minimale, et n’obligera 
pas les legislatures a choisir les moyens les moins 
ambitieux pour proteger des groupes vulnerables ». 

De meme, dans Thomson Newspapers, precite, 
par. 116, le juge Bastarache a fait l’observation 
suivante au sujet du materiel qui avilit et deshuma- 
nise des groupes vulnerables : 

Les Canadiens presument que les formes d’expression 
qui avilissent des individus du fait de leur sexe, de leur 
origine ethnique ou d’autres caracteristiques person- 
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because this is within most people’s everyday experi¬ 
ence. In part, this is because of what we know and per¬ 
haps have experienced in our own lives about degrading 
representations of our personal identity. In part, it is 
because we know that groups which have historically 
been disadvantaged in economic or social terms are vul¬ 
nerable to such expression. In part, it is because our val¬ 
ues encourage us to be solicitous of vulnerable groups 
and to err on the side of caution where their welfare is at 
stake. In part, it is based on the short logical leap that 
degrading representations, and exhortation of certain 
views which degrade the humanity of others, can beget 
that behaviour. 


Given the low value of the speech at issue in this 
case, and the fact that it undermines the Charter 
rights of children, Parliament was justified in its 
concern to include visual works of the imagination 
in its definition of child pornography. 


Rowles J.A. found that the inclusion of written 
material was particularly troublesome in the con¬ 
text of the possession offence and found that the 
law was too broad in capturing written works of 
the imagination. In her view, the inclusion of 
material that is only a record of the author’s pri¬ 
vate thoughts (and not shown to anyone), came 
very close to criminalizing objectionable thoughts. 
In our view, the inclusion of written materials in 
the offence of possession does not amount to 
thought control. The legislation seeks to prohibit 
material that Parliament believed was hannful. The 
inclusion of written material which advocates and 
counsels the commission of offences against chil¬ 
dren is consistent with this aim, since, by its very 
nature, it is harmful, regardless of its authorship. 


In examining whether the prohibition of the pos¬ 
session of written child pornography minimally 
impairs the right to free expression, we must bear 
in mind that only material which advocates or 
counsels the commission of an offence against a 


nelles peuvent fmir par leur etre prejudiciables, parce 
qu’il s’agit d’une situation qu’ils sont pour la plupart a 
meme de constater dans leur quotidien. Cela s’explique, 
en partie, par le fait que chacun d’entre nous a eu con- 
naissance, dans sa propre vie, de l’effet de representa¬ 
tions degradantes sur son identite personnelle ou en a 
peut-etre fait 1’experience, et, en partie, par le fait que 
nous savons que les groupes qui ont ete defavorises dans 
le passe sur le plan economique ou social sont vulne- 
rables a cette forme d’expression. Cela s’explique aussi 
par le fait que nos valeurs nous encouragent a faire mon- 
tre de sollicitude a l’endroit des groupes vulnerables et a 
pecher par exces de prudence quand leur bien-etre est en 
jeu. Cela s’explique en outre en partie par la facilite 
avec laquelle il est possible de conclure que les repre¬ 
sentations degradantes et la defense de certaines idees 
qui avilissent autrui peuvent engendrer un tel comporte- 
ment. 

Compte tenu de la faible valeur du discours en 
cause en l’espece et du fait qu’il mine les droits 
garantis aux enfants par la Charte, le legislates 
etait fonde de vouloir inclure les oeuvres visuelles 
de fiction dans sa definition de la pomographie 
juvenile. 

Le juge Rowles a conclu que l’inclusion de 
materiel ecrit etait particulierement preoccupante 
dans le contexte de T infraction de possession et 
elle a decide que la loi avait une portee excessive 
du fait qu’elle visait des oeuvres de fiction ecrites. 
A son avis, l’inclusion de materiel qui n’est que la 
consignation des pensees personnelles de T auteur 
(et qui n’est pas montre a qui que ce soit) s’appa- 
rentait de tres pres a la criminalisation des pensees 
reprehensibles. Selon nous, Tinclusion de materiel 
ecrit dans Tinfraction de possession n’equivaut pas 
a la censure des pensees. La mesure legislative 
tente d’interdire le materiel que le legislates 
estime prejudiciable. L’inclusion de l’ecrit qui pre- 
conise ou conseille la perpetration d’infractions 
contre des enfants est compatible avec cet objectif 
car, de par sa nature meme, un tel ecrit est prejudi¬ 
ciable, peu importe qui en est l’auteur. 

Pour determiner si 1’interdiction de la posses¬ 
sion de pomographie juvenile ecrite porte le moins 
possible atteinte au droit a la liberte d’expression, 
il faut se rappeler que la definition de l’al. 
163.1(l)b) ne vise que le materiel qui preconise ou 
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child is included in the definition set out in s. 
163.1(1)(Z>). We disagree with McLachlin C.J., at 
para. 59 of her reasons, where she finds that s. 

163.1 (I )(b) is overbroad with regard to some 
materials on the basis of their authorship and the 
intent of the possessor. The intent of the author or 
possessor of the material is not relevant to deter¬ 
mining whether it advocates or counsels the com¬ 
mission of a crime. Section 163.1(l)(h) covers all 
written material which seeks to persuade the com¬ 
mission of offences against children. The focus of 
the inquiry must be on the content of the material 
itself and not on the circumstances in which it was 
created, nor on the form of the material, for exam¬ 
ple whether it be a novel, a poem or a diary. Any 
material which, upon examining the message 
which it conveys in the context of the piece as a 
whole, seeks to persuade the commission of sexual 
offences against children will be caught by the 
law. Thus, depending on the context, individual 
chronicles of sexual activity may well fall within 
the scope of the definition. 

There is evidence to support Parliament’s choice 
to include written material which advocates or 
counsels the commission of sexual offences 
against children. Dr. Collins testified that the cog¬ 
nitive distortions of paedophiles were reinforced 
by written materials which advocate sexual activity 
with children. Having such views expressed in 
written form would validate their beliefs about 
children. In his opinion, written pornography 
would also fuel the sexual fantasies of paedophiles, 
and in some cases could incite them to offend. 


Similarly there was a great deal of testimony 
before the Standing Committee on Justice and the 
Solicitor General of the need to prohibit the pos¬ 
session of written materials which advocate or 
counsel the commission of sexual offences against 
children. Detective Waters testified about the pub¬ 
lications and bulletins put forth by such groups as 
the North American Man-Boy Love Association 
(NAMBLA). The organization and its publications 
advocate adult males having sex with young boys. 
It is self-described as the “most outspoken and 
affluent U.S. pedophile group that is affiliated to 


conseille la perpetration d’une infraction contre un 
enfant. Nous ne sommes pas d’accord avec le juge 
en chef McLachlin lorsqu’elle conclut, au par. 59 
de ses motifs, que l’al. 163.1(1)Z>) a une portee 
excessive dans certains cas en raison de l’auteur du 
materiel et de l’intention de celui qui le possede. 
L’intention de l’auteur ou du possesseur n’est 
aucunement pertinente pour determiner si le mate¬ 
riel en question preconise ou conseille la perpetra¬ 
tion d’un crime. L’alinea 163.1(1)/)) vise tout ecrit 
qui a pour objet d’inciter a commettre des infrac¬ 
tions contre des enfants. L’analyse doit porter sur 
le contenu du materiel meme et non sur les cir- 
constances de sa creation ni sur la forme qu’il 
revet, qu’il s’agisse par exemple d’un roman, d’un 
poeme ou d’un journal intime. La loi s’applique a 
tout materiel qui, d’apres le message qu’il transmet 
globalement, a pour objet d’inciter a commettre 
des infractions d’ordre sexuel contre des enfants. 
Partant, selon le contexte, les chroniques person¬ 
nels relatant des actes sexuels peuvent bien etre 
visees par la definition. 

r ) r )'l 

II existe des elements de preuve a l’appui du 
choix du legislateur d’inclure l’ecrit qui preconise 
ou conseille la perpetration d’infractions d’ordre 
sexuel contre des enfants. Le D r Collins a 
temoigne que les distorsions cognitives des pedo¬ 
philes etaient renforcees par les ecrits qui preconi- 
sent l’activite sexuelle avec des enfants. L’expres- 
sion ecrite de tels points de vue validerait leurs 
convictions au sujet des enfants. A son avis, la por¬ 
nographic ecrite alimenterait aussi les fantasmes 
sexuels des pedophiles et pourrait dans certains cas 
les inciter a commettre des crimes. 

994 

De meme, de nombreux temoins devant le 
Comite permanent de la justice et du Solliciteur 
general ont aussi souligne la necessity d’interdire 
la possession de materiel ecrit preconisant ou con- 
seillant la perpetration d’infractions d’ordre sexuel 
contre des enfants. Le detective Waters a temoigne 
au sujet des publications et des bulletins diffuses 
par des groupes comme la North American Man- 
Boy Love Association (NAMBLA). Cet organisme 
et ses publications preconisent les rapports sexuels 
entre hommes et jeunes gar 9 ons. L’organisme se 
decrit lui-meme comme [TRADUCTION] « le plus en 
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pedophile groups world-wide”. Detective Waters 
testified that a number of members of the group 
had been arrested for sexual offences involving 
children. She noted that in the December 1992 
Bulletin, on p. 4, NAMBLA commented that their 
New Zealand affiliate AMBLA was having 
problems due to the introduction of strict laws 
relating to the possession of child pornography and 
that later, AMBLA folded due to these laws 
(March 1993 Bulletin, at p. 3). The inclusion of the 
private possession of written materials which 
advocate or counsel the commission of offences 
against children, therefore, is not redundant and 
furthers the objective of preventing harm to chil¬ 
dren and society in a manner that the prohibition of 
their production and distribution alone could not. 


We turn now to the second ground upon which 
Rowles J.A. found that s. 163.1(4) did not mini¬ 
mally impair the s. 2(b) guarantee, namely that the 
provision applies to teenagers between the ages of 
14 and 17 who keep videotapes or pictures of 
themselves engaged in explicit sexual activity or 
who keep pictures of themselves, the dominant 
purpose of which is the depiction of their sexual 
organs or anal regions for a sexual purpose. In our 
view, when viewed in its context, this effect of the 
provision is a reasonable limit on teenagers’ free¬ 
dom of expression. 


The definition of “child” as “a person under the 
age of eighteen years” is justified in light of the 
objective of the prohibition of child pornography. 
While adolescents between the ages of 14 and 17 
may legally engage in sexual activity, Parliament 
has prohibited such conduct in certain contexts. 
Section 153 of the Criminal Code prohibits sexual 
contact between adolescents and those who are in a 
position of trust towards them. Section 212(4) 
makes it illegal to obtain for consideration, or to 
communicate for the purpose of obtaining for con¬ 
sideration, the sexual services of a person under 


vue et le mieux finance des groupes de pedophiles 
americains affilies aux groupes de pedophiles 
intemationaux ». Le detective Waters a affirme que 
certains membres de ce groupe avaient ete arretes 
pour des infractions d’ordre sexuel impliquant des 
enfants. Elle a souligne que, dans son bulletin, 
la NAMBLA avait indique que sa filiale de 
Nouvelle-Zelande, l’AMBLA, connaissait des dif- 
ficultes en raison de f adoption de dispositions 
strides visant la possession de pomographie juve¬ 
nile (bulletin de decembre 1992, p. 4) et qu’elle 
avait du mettre fin a ses activites a cause de ces 
dispositions (bulletin de mars 1993, p. 3). L’inclu- 
sion de la possession personnels de materiel ecrit 
preconisant ou conseillant la perpetration d’infrac¬ 
tions contre des enfants ne fait done pas double 
emploi et favorise la realisation de l’objectif de 
prevention du prejudice contre les enfants et la 
societe d’une maniere qui serait impossible si 
seules la production et la distribution de ce mate¬ 
riel etaient interdites. 

Le deuxieme motif invoque par le juge Rowles 
pour conclure que le par. 163.1(4) ne porte pas le 
moins possible atteinte a la garantie de l’al. 2b) est 
que la disposition s’applique aux adolescents de 14 
a 17 ans qui conservent des films video ou des 
photos de leurs activites sexuelles explicites ou qui 
conservent des photos d’eux-memes dont la carac- 
teristique dominante est la representation, dans un 
but sexuel, de leurs organes sexuels ou de leur 
region anale. A notre avis, lorsqu’il est examine 
dans ce contexte, cet effet de la disposition legisla¬ 
tive est une limite raisonnable imposee a la liberte 
d’expression des adolescents. 

La definition de l’« enfant» comine etant « une 
personne agee de moins de dix-huit ans » est justi- 
fiee eu egard a l’objectif d’interdiction de la por- 
nographie juvenile. Meme si les adolescents de 14 
a 17 ans peuvent legalement avoir des rapports 
sexuels, le legislateur a interdit de tels comporte- 
ments dans certains contextes. L’article 153 du 
Code criminel interdit tout contact sexuel entre un 
adolescent ou adolescente et une personne qui est 
en situation de confiance vis-a-vis d’eux. En vertu 
du par. 212(4), il est illegal d’obtenir, moyennant 
retribution, les services sexuels d’une personne 
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the age of 18. The common purpose underlying 
both of these sections is the prevention of the sex¬ 
ual exploitation of adolescents. Parliament’s defi¬ 
nition of “children” is also consistent with the defi¬ 
nition of a child in the Convention on the Rights of 
the Child. Article 1 defines a child as “every 
human being below the age of eighteen years 
unless under the law applicable to the child, major¬ 
ity is attained earlier”. This international conven¬ 
tion requires that Canadian children under the age 
of 18 be protected as a class. A review of adoles¬ 
cent child pornography cases reveals that there is 
also a great risk that they are exploited in its crea¬ 
tion. 


In R. v. Geisel, Man. Prov. Ct., February 2, 
2000, the accused was found in possession of 22 
photographs of teenaged girls in various states of 
undress. In some of the photographs one of the 
teenaged girls was engaged in sexual activity with 
a teenaged boy. The accused had befriended the 
girls and had allowed one of them to stay at his 
house when she ran away from home. The girls 
would visit the accused and he would take photo¬ 
graphs. Before taking the photographs the accused 
would provide the girls with alcohol which he 
described to them as “liquid cocaine” because it 
was so strong. In Jewell, supra, the accused Gram- 
lick produced his own pornographic videotapes 
involving 12 children whose ages ranged from 11 
to 17. Five of the boys were under the age of 14 
and were filmed engaging in sexual acts with each 
other and with adult men, including a prostitute. 
The boys used in the pornography “were generally 
described as being from impoverished and broken 
homes” (p. 274). They were enticed into perfonn- 
ing by rewards of money, cigarettes and gifts. The 
other accused, Jewell, videotaped his sexual activi¬ 
ties with 12 boys, the youngest of whom was 10 
years old. Some of them had no knowledge that 
they were being filmed. Again, money, cigarettes 
and alcohol were used as bribes. “In some 


agee de moins de 18 ans ou de communiquer avec 
une telle personne pour tenter d’obtenir, moyen- 
nant retribution, des services de cette nature. Ces 
deux dispositions ont pour objectif commun de 
prevenir Sexploitation sexuelle des adolescents. La 
definition que le legislateur donne du mot 
«enfant» est egalement compatible avec celle 
donnee par la Convention relative aux droits de 
l’enfant dont le premier article definit Tenfant 
comme etant «tout etre humain age de moins de 
dix-huit ans, sauf si la majorite est atteinte plus tot 
en vertu de la legislation qui lui est applicable ». 

Cette convention intemationale exige que les 
enfants canadiens de moins de 18 ans soient pro¬ 
teges en tant que categorie de personnes. L’exa- 
men de la jurisprudence en matiere de pornogra¬ 
phic juvenile impliquant des adolescents pennet de 
constater l’existence d’un risque eleve qu’ils soient 
eux aussi explodes pour produire cette fonne de 
pomographie. 

Dans Taffaire R. c. Geisel (C. prov. Man., 2 227 

fevrier 2000), l’accuse a ete trouve en possession 
de 22 photos d’adolescentes plus ou moins deve- 
tues. Sur certaines photos, on pouvait voir l’une 
des adolescentes en train de se livrer a une activite 
sexuelle avec un adolescent. L’accuse s’etait lie 
d’amitie avec les jeunes filles et avait pennis a 
l’une d’elles de demeurer chez lui pendant qu’elle 
etait en fugue. L’accuse prenait des photos quand 
les jeunes filles lui rendaient visite. Avant de pren¬ 
dre les photos, il leur servait de l’alcool qu’il leur 
presentait comme de la « cocaine liquide », tene¬ 
ment il etait fort. Dans T affaire Jewell, precitee, 
l’accuse Gramlick avait produit ses propres video¬ 
cassettes pomographiques representant 12 enfants 
de 11 a 17 ans. Cinq des garcons avaient moins de 
14 ans et avaient ete filmes alors qu’ils se livraient 
a des actes sexuels entre eux et avec des homines 
adultes, dont un prostitue. Les garcons en cause 
[TRADUCTION] «ont ete decrits d’une maniere 
generate comme provenant de families pauvres et 
desunies » (p. 274). Ils etaient amenes a se livrer a 
ces actes en echange d’argent, de cigarettes et de 
cadeaux. L’autre accuse, Jewell, avait enregistre 
sur bande video ses ebats sexuels avec 12 garcons, 
dont le plus jeune etait age de 10 ans. Certains 
ignoraient qu’ils etaient filmes. La encore, l’ar- 
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instances, [Jewell] posed as a friendly father fig¬ 
ure, who disguised his house as a place of refuge 
when the young boys left their homes. He took 
some of the boys on trips unavailable to them in 
their own homes, to places like Disneyworld in 
Florida and Canada’s Wonderland. There was evi¬ 
dence that he shared these boys with Gramlick and 
other associates” (p. 276). 

A recent case before this Court further reveals 
the exploitation that can occur once pornographic 
representations of adolescents exist. In R. v. Davis, 
[1999] 3 S.C.R. 759, the accused was charged with 
sexually assaulting several complainants. One of 
the complainants was 15-16 years old at the time. 
The accused had posed as a photographer who 
could launch the complainant’s modelling career. 
He took nude photographs of the complainant and 
afterwards refused to show them to her. Eventually 
she asked for the negatives of the pictures. The 
accused told her that if she wanted the negatives 
she would have to perform sexual acts with him, 
and that if she refused, he would send the photo¬ 
graphs to her mother. 

These cases illustrate the very real harm which 
can be visited upon adolescents between the ages 
of 14 and 17. In each one, however, the exploita¬ 
tion involved in the production of the porno¬ 
graphic videotapes and pictures would not be evi¬ 
dent from viewing them. It is impossible, from 
looking at a picture, to determine that the adoles¬ 
cent depicted therein has not been exploited. 
Hence, Parliament had a strong basis for conclud¬ 
ing that the age limit in the definition of child por¬ 
nography should be set at 18 in order to protect all 
children from the hann of being used in the pro¬ 
duction of child pornography. The provision rec¬ 
ognizes, as do ss. 153 and 212(4) of the Criminal 
Code, that while adolescents may be capable of 
consenting to sexual activity, their consent is viti¬ 
ated in circumstances where there is a possibility 
that they may be exploited. 

Rowles J.A. suggested that s. 163.1(4) could be 
tailored more effectively to protect teenagers who 


gent, les cigarettes et l’alcool servaient d’appat. 
[TRADUCTION] « Dans certains cas, [Jewell] jouait 
le role d’un pere amical qui accueillait chez lui les 
jeunes garcons en fugue. II avait emmene certains 
d’entre eux dans des voyages, qui n’etaient pas a 
leur portee chez eux, notamment a Disneyworld en 
Floride et a Wonderland au Canada. La preuve 
indiquait qu’il partageait ces garipons avec Gram- 
lick et d’autres acolytes » (p. 276). 

Une affaire recente portee devant notre Cour 
revele en outre l’exploitation qui peut survenir une 
fois qu’il existe des representations pomogra- 
phiques d’adolescents. Dans R. c. Davis, [1999] 3 
R.C.S. 759, l’inculpe avait ete accuse d’avoir 
agresse sexuellement plusieurs plaignantes. L’une 
d’elles etait agee de 15 ou 16 ans a l’epoque. L’ac- 
cuse s’etait presente comme un photographe en 
mesure de lancer la carriere de mannequin de la 
plaignante. II a photographie la plaignante nue et a 
ensuite refuse de lui montrer les photos qu’il avait 
prises. Celle-ci lui a fmalement demande les nega- 
tifs. L’accuse lui a repondu que, si elle voulait les 
negatifs, elle devrait avoir des rapports sexuels 
avec lui et que, si elle refusait, il enverrait les pho¬ 
tos a sa mere. 

Ces cas illustrent le prejudice tres reel qui peut 
etre cause a des adolescents de 14 a 17 ans. Toute- 
fois, dans chaque cas, il ne ressortait pas claire- 
ment des films video et des photos pomogra- 
phiques que leur production avait comporte une 
part d’exploitation. Il est impossible, en regardant 
une photo, de dire que Tadolescent qui y est repre¬ 
sente n’a pas ete explode. Le legislateur etait done 
solidement fonde a conclure que la limite d’age 
dans la definition de la pomographie juvenile 
devrait etre fixee a 18 ans afin de proteger tous les 
enfants contre le prejudice resultant de leur utilisa¬ 
tion pour produire de la pomographie juvenile. A 
Tinstar de l’art. 153 et du par. 212(4) du Code cri- 
minel, cette disposition reconnait que meme si les 
adolescents peuvent etre capables de consentir a 
des activites sexuelles, leur consentement est vide 
dans des circonstances ou il est possible qu’ils 
soient explodes. 

Le juge Rowles a affirme que le par. 163.1(4) 
pourrait etre adapte plus efficacement pour prote- 
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are in possession of erotic pictures or videotapes of 
themselves. She noted that the Australian State of 
Victoria had provided a defence to the possession 
of child pornography when the minor, or one of 
the minors depicted in the film or photograph is 
the defendant. In our view, such a defence would 
undermine Parliament’s objective of protecting all 
children. Some adolescents under the age of 18 
sexually exploit other children. Rix Rogers, in 
Reaching for Solutions (1990) (the Report of the 
Special Advisor to the Minister of National Health 
and Welfare on Child Sexual Abuse in Canada), at 
pp. 18-19, referred to survey findings showing that 
30 percent of sex offenders in Canada are under 
the age of 18. Similarly, the Fraser Committee 
found as follows (vol. 1, at p. 25): 


[There is] the real possibility that young persons of 16 
or 17 . . . may be involved in taking advantage of still 
younger children, by introducing them to prostitution, to 
performing in pornographic displays for filming, and so 
on. Such exploitation might be of the older child’s own 
motion, or it might be engineered by adults who per¬ 
ceive the advantage in having as fronts those who are 
free from serious criminal responsibility. 


(See also R. J. R. Levesque, Sexual Abuse of Chil¬ 
dren: A Human Rights Perspective (1999), at p. 
214, citing studies including a 1996 paper in the 
Journal of the American Academy of Child and 
Adolescent Psychiatry estimating that “adolescents 
commit over 50 percent of sexual offenses perpe¬ 
trated against children under twelve years of age”.) 
Thus, there is no guarantee, even when a teenager 
is in possession of a pornographic picture or 
videotape depicting himself or herself, that it was 
created in a consensual environment or that the 
photograph or videotape will not be used by the 
teenager to groom other children into engaging in 
sexual conduct. The latter point demonstrates that 
this material has the potential to exploit children 
even in the hands of those who are depicted in it. 


ger les adolescents qui ont en leur possession des 
photos ou des films video erotiques d’eux-memes. 
Elle a fait remarquer que l’Etat australien de Victo¬ 
ria a prevu un moyen de defense opposable dans 
les cas de possession de pomographie juvenile, 
lorsque le mineur ou Tun des mineurs represents 
dans le film ou la photo est le defendeur. A notre 
avis, un tel moyen de defense minerait l’objectif 
du legislateur de proteger tous les enfants. Certains 
adolescents de mo ins de 18 ans exploitent sexuel- 
lement d’autres enfants. Dans A la recherche de 
solutions (1990) (le rapport du conseiller special 
du ministre de la Sante nationale et du Bien-etre 
social en matiere degressions sexuelles contre les 
enfants au Canada), p. 20-21, Rix Rogers fait etat 
des resultats d’un sondage qui montrent que 30 
pour 100 des delinquants sexuels au Canada ont 
moins de 18 ans. De meme, le comite Fraser a tire 
la conclusion suivante (vol. 1, p. 26): 

II est cependant tout a fait possible, dans ce contexte, 
que des mineurs de 16 ou 17 ans [. . .] participent a Tex¬ 
ploitation d’enfants encore plus jeunes, en les amenant 
par exemple a la prostitution ou a T execution de spec¬ 
tacles pomographiques destines a etre filmes. Une telle 
exploitation pourrait etre le fruit de T initiative du 
mineur plus age, ou de sa manipulation par des adultes 
soucieux de se dissimuler derriere des «enfants de 
paille » n’ayant pas le meme degre de responsabilite 
penale. 

(Voir aussi R. J. R. Levesque, Sexual Abuse of 
Children: A Human Rights Perspective (1999), 
p. 214, ou sont citees des etudes, dont un expose 
de 1996 paru dans le Journal of the American Aca¬ 
demy of Child and Adolescent Psychiatry selon 
lequel [TRADUCTION] « les adolescents commettent 
plus de 50 pour 100 des infractions d’ordre sexuel 
dont sont victimes les enfants de moins de douze 
ans ».) Meme dans le cas ou un adolescent a en sa 
possession une photo ou une bande video pomo- 
graphique de lui-meme, rien ne garantit que ce 
materiel a ete cree dans un environnement consen- 
suel ou qu’il ne sera pas utilise par T adolescent 
pour initier d’autres enfants aux rapports sexuels. 
II s’ensuit done que ce materiel est susceptible de 
servir a l’exploitation d’enfants meme lorsqu’il se 
trouve entre les mains de personnes qui y sont 
representees. 
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Thus, we cannot agree with the approach to this 
issue taken by McLachlin C.J. The inclusion of 
teenage pornography in s. 163.1(4) is consistent 
with the legislative purpose of providing for the 
effective protection of children by reducing the 
potential for harm caused by pornographic mate¬ 
rial. McLachlin C.J. is not persuaded that auto¬ 
depictions of teenage sexual activity are harmful. 
With respect, Parliament was justified in restrict¬ 
ing teenagers from creating a permanent record of 
their sexual activity. While adolescents between 
the ages of 14 and 17 may legally engage in sexual 
activity, the creation of a permanent record of such 
activity has consequences which children of that 
age may not have sufficient maturity to under¬ 
stand, as illustrated in Davis, supra. Furthermore, 
the Fraser Committee recognized that children, 
because of their vulnerability, are not always 
accorded the same autonomy as adults. It states 
(vol. 2, at p. 561): 


We do not, for example, consider that the principles 
of individual liberty and responsibility can be applied to 
children to the same extent as they can to adults. Chil¬ 
dren may well have valid claims to autonomy in wide 
ranges of conduct. However, the liberty to engage in 
behaviour which is regarded as harmful will be withheld 
from children with more frequency than it is withheld 
from adults. Various justifications may be offered for 
this. The child may be too young or inexperienced to 
appreciate the harmfulness of the behaviour, or its 
nature or extent. In addition, quite apart from the char¬ 
acteristics and maturity of the individual child, adult 
society may be protective of the state of childhood, 
which is seen as a time, firstly, for the enjoyment of 
innocence and, then, gradually, for development out of 
innocence. The exposure to certain kinds of influence or 
behaviour may be seen as a disruption of the valuable 
process of gradual maturation. 

... In the case of pornography ... we think that there is 
strong justification for treating children as vulnerable, 
and effecting some decrease in their liberty. 

Parliament made a legitimate policy decision in 
determining that the possession of adolescent self- 


Par consequent, nous ne pouvons souscrire au 
point de vue que le juge en chef McLachlin adopte 
a cet egard. L’inclusion de la pomographie impli- 
quant des adolescents dans le par. 163.1(4) est 
compatible avec l’objectif legislatif de proteger 
efficacement les enfants en reduisant le risque de 
prejudice resultant du materiel pomographique. Le 
juge en chef McLachlin n’est pas convaincue que 
la representation par des adolescents de leurs 
propres activites sexuelles est prejudiciable. En 
toute deference, le legislateur etait justifie d’inter- 
dire aux adolescents de creer un enregistrement 
permanent de leurs activites sexuelles. Meme si les 
adolescents de 14 a 17 ans peuvent legalement se 
livrer a des activites sexuelles, la creation d’un 
enregistrement permanent de ces activites a des 
consequences que les enfants de cet age ne sont 
peut-etre pas en mesure de comprendre en raison 
de leur maturite insuffisante, comme Tillustre Faf¬ 
faire Davis, precitee. En outre, le comite Fraser a 
reconnu qu’en raison de leur vulnerability les 
enfants ne jouissent pas toujours de la meme auto- 
nomie que les adultes. Voici ce qu’il affirme (vol. 
2, p. 603) : 

Par exemple, nous ne croyons pas que les principes de 
liberie individuelle et de responsabilite peuvent s’appli- 
quer avec la meme force aux mineurs et aux adultes. 
Certes, les mineurs peuvent a juste titre revendiquer une 
certaine autonomie dans leurs actions, mais on les pri- 
vera plus facilement que les adultes de la liberie de se 
livrer a des actes prejudiciables. Maints facteurs peuvent 
legitimer une telle reaction. L’enfant peut etre trop jeune 
ou trop inexperimente pour bien comprendre la nocivite, 
la nature ou la portee de ses actes. En outre, nonobstant 
les differences de caractere et de maturite de chacun, la 
societe adulte a souvent une attitude protectrice a 
l’egard des enfants, etant donne que cet age doit etre 
celui des joies de l’innocence, avant le passage a la 
maturite. Or, il se peut que le contact de certaines 
influences ou de certains comporiements risque de trou- 
bler le caractere graduel et benefique de ce developpe- 
ment. 

. . . Dans le cas de la pomographie [...], nous croyons 
qu’il est tout a fait justifie de traiter les enfants comme 
des etres vulnerables et d’imposer certaines limites a 
leur liberie. 

Le legislateur a pris une decision de politique legi¬ 
time en interdisant la possession de materiel com- 
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depictions of sexual activity should be prohibited. 
Depictions of teenagers have the potential to be 
created in conditions which are exploitative and 
can be used to exploit other children. The Court 
should defer to Parliament’s decision to restrict 
teenagers’ freedom in this area. The worry that 
s. 163.1 interferes unduly with the freedom of 
expression of teenagers must also be addressed in 
light of the Young Offenders Act, another set of 
provisions designed to address children’s special 
needs. Under this Act, any teenager convicted for 
possession of child pornography would have the 
benefit of a more lenient sentence and measures 
aimed at rehabilitation and social reintegration (see 
s. 20); he or she would also avoid the permanence 
of a criminal record. 


In considering whether s. 163.1(4), in conjunc¬ 
tion with the definition of child pornography, min¬ 
imally impairs the guarantee of freedom of expres¬ 
sion, it is important to bear in mind that the 
provision does not amount to a total ban on the 
possession of child pornography. The provision 
reflects an attempt by Parliament to weigh the 
competing rights and values at stake and achieve a 
proper balance. First, the definitional limits act as 
safeguards to ensure that only material that is anti¬ 
thetical to Parliament’s objectives in proscribing 
child pornography will be targeted. Second, the 
legislation incorporates defences of artistic merit, 
educational, scientific or medical purpose, and a 
defence of the public good. With regard to the 
defence of artistic merit, McLachlin C.J. writes 
that “[a]ny objectively established artistic value, 
however small” (para. 63), provides a complete 
defence. In our view, the boundaries of the artistic 
merit defence do not need to be decided in this 
appeal, especially since the defence also applies to 
the prohibitions against the publication, distribu¬ 
tion and sale of child pornography that are also 
found in s. 163.1. However, we would consider 
anomalous interpreting artistic merit to provide a 
complete defence in a case in which the same 
material would fail the artistic merit test under the 
obscenity provisions of the Criminal Code. We 
must give effect to Parliament’s deliberate decision 


portant la representation par des adolescents de 
leurs propres activites sexuelles. La representation 
d’adolescents est susceptible d’etre produite dans 
des conditions d’exploitation et peut servir a 
exploiter d’autres enfants. La Cour devrait s’en 
remettre a la decision du legislateur de restreindre 
la liberte des adolescents dans ce domaine. La 
crainte que Part. 163.1 ne porte indument atteinte 
a la liberte d’expression des adolescents doit egale- 
ment etre examinee en fonction de la Loi sur les 
jeunes contrevenants, qui est un autre ensemble de 
dispositions destinees a repondre aux besoins par- 
ticuliers des enfants. Suivant cette loi, l’adolescent 
reconnu coupable de possession de pomographie 
juvenile recevrait une peine moins severe et bene- 
ficierait de mesures de readaptation et de reinser¬ 
tion sociale (voir Tart. 20), sans compter qu’il 
echapperait a un easier judiciaire permanent. 

Pour determiner si le par. 163.1(4), conjugue a 
la definition de la pomographie juvenile, porte le 
moins possible atteinte a la garantie de liberte 
d’expression, il importe de se rappeler que cette 
disposition n’interdit pas completement la posses¬ 
sion de pomographie juvenile. Elle reflete une ten¬ 
tative de la part du legislateur de soupeser les 
droits et valeurs opposes qui sont en jeu et d’eta- 
blir un juste equilibre. Premierement, les limites 
apportees par la definition garantissent que seul 
sera vise le materiel qui va a l’encontre des objec- 
tifs poursuivis par le legislateur en interdisant la 
pomographie juvenile. Deuxiemement, la mesure 
legislative prevoit des moyens de defense fondes 
sur la valeur artistique, sur Texistence d’un but 
educatif, scientifique ou medical et sur le bien 
public. En ce qui conceme le moyen de defense 
fonde sur la valeur artistique, le juge en chef 
McLachlin ecrit au par. 63 que, « [t]oute valeur 
artistique objectivement etablie, si minime soit- 
elle », constitue un moyen de defense suffisant. 
Nous estimons qu’il n’est pas necessaire en l’es- 
pece de delimiter le moyen de defense fonde sur la 
valeur artistique, etant donne particulierement qu’il 
s’applique aussi a Tinterdiction de la publication, 
de la distribution et de la vente de pomographie 
juvenile egalement prevue a Tart. 163.1. Cepen- 
dant, il serait anonnal, selon nous, de considerer 
que la valeur artistique constitue un moyen de 


232 


2001 SCC 2 (CanLII) 



172 


R. v. sharpe L ’Heureux-Dube, Gonthier and Bastarache JJ. 


[2001] 1 S.C.R. 


to avoid the term artistic “purpose”, which it 
adopted for the educational, scientific and medical 
defences. Artistic merit must be detennined with 
regard to composition and emphasis according to 
the criteria described in para. 64 of McLachlin 
C.J.’s reasons and through careful attention to 
artistic conventions, expert opinions and modes of 
production, display and distribution. Simply call¬ 
ing oneself an artist is not an absolute shield to 
conviction. 


In light of the analysis above, we conclude that 
Parliament has enacted a law which is appropri¬ 
ately tailored to the harm it seeks to prevent. 
Therefore, we conclude that the impugned provi¬ 
sion minimally impairs the rights guaranteed by 
s. 2(b). 

(c) Proportionality of Effects 

At this stage of the analysis we must examine 
whether the deleterious effects of the infringement 
are proportional to the salutary objective and 
effects of s. 163.1(4); see, e.g., M. v. H., [1999] 2 
S.C.R. 3, at para. 133; Dagenais, supra, at p. 889. 
In Thomson Newspapers, supra, at para. 125, 
Bastarache J. described this portion of the analysis 
as providing an opportunity to assess, in light of 
the practical and contextual details which are 
explored in the first two stages of the analysis, 
whether the benefits which accrue from the limita¬ 
tion are proportional to its deleterious effects, as 
measured by the values underlying the Charter. 

We begin with an analysis of the salutary effects 
of the prohibition of the possession of child por¬ 
nography. The greatest benefit to prohibiting the 
possession of child pornography is that it helps to 
prevent the harm to children which results from its 
production. By aiming to eradicate the legal mar¬ 
ket for such materials, the legislation acts as a 
powerful force to reduce the production of child 
pornography. By reaching into the private sphere, 


defense suffisant dans un cas ou le meme materiel 
ne satisferait pas au critere de la valeur artistique 
dans le cadre des dispositions du Code criminel 
relatives a l’obscenite. II nous faut respecter la 
decision deliberee du legislateur d’eviter de parler 
de « but» artistique comme il l’a fait dans le cas 
des moyens de defense fondes sur le but educatif, 
scientifique ou medical. La valeur artistique doit 
etre evaluee en fonction de la composition et de 
l’idee maitresse, conformement aux criteres 
enonces au par. 64 des motifs du juge en chef 
McLachlin, et en pretant soigneusement attention 
aux conventions artistiques, aux opinions d’expert 
et aux modes de production, de presentation et de 
distribution. II ne suffit pas de se dire artiste pour 
echapper a toute declaration de culpabilite. 

Cornpte tenu de T analyse qui precede, nous con- 
cluons que le legislateur a adopte une loi a la 
rnesure du prejudice qu’elle vise a prevenir. Par 
consequent, nous jugeons que la disposition con- 
testee porte le moins possible atteinte aux droits 
garantis par l’al. 2b) de la Charte. 

c) La proportionnalite des effets 

A cette etape de T analyse, il faut examiner si les 
effets prejudiciables de Tatteinte sont proportion- 
nels a l’objectif et aux effets benefiques du 
par. 163.1(4) : voir, par exemple, M. c. H., [1999] 
2 R.C.S. 3, par. 133; et Dagenais, precite, p. 889. 
Dans Thomson Newspapers, precite, par. 125, le 
juge Bastarache affmne que cette partie de 
l’analyse donne Toccasion d’apprecier, a la 
lumiere des details d’ordre pratique et contextuel 
qui sont etudies au cours des premiere et deuxieme 
etapes, si les avantages de la limitation sont pro- 
portionnels a ses effets prejudiciables, mesures au 
regard des valeurs consacrees par la Charte. 

Commenqons par Tanalyse des effets benefiques 
de T interdiction de la possession de pomographie 
juvenile. L’avantage le plus important de cette 
interdiction est qu’elle contribue a prevenir le pre¬ 
judice cause aux enfants par la production de por¬ 
nographic juvenile. Du fait qu’elle vise a suppri- 
mer le marche legal de ce genre de materiel, la 
rnesure legislative est un moyen puissant de 
reduire la production de pomographie juvenile. En 
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the legislation extends protection to those children 
who are used in privately created pornographic 
materials. Section 163.1(4) also deters the use of 
child pornography in the grooming of children. 
The prohibition makes it more difficult for 
paedophiles to use child pornography to lower 
children’s inhibitions towards sexual activity, and 
thus reduces the effectiveness of this abhorrent 
method of seduction. Similarly, the prohibition 
curbs the collection of child pornography by 
paedophiles. This protects children against sexual 
abuse by eliminating those materials which fuel 
paedophilic fantasies and incite paedophiles to 
commit sexual assaults. The prohibition of the pos¬ 
session of child pornography also helps to ensure 
that an effective law enforcement scheme can be 
implemented. 


The legislation is beneficial to society as a 
whole. Section 163.1(4) sends a clear message to 
all Canadians that the degradation and dehumani¬ 
zation of children, and their use as sexual objects 
for the gratification of adults is inappropriate. This 
benefits society by deterring the development of 
antisocial attitudes and complements the legisla¬ 
tion’s positive effect on children’s rights. As the 
Fraser Committee noted, materials which use and 
depict children in a sexual way for the entertain¬ 
ment of adults undermine the rights of children by 
diminishing the respect to which they are entitled. 
The prohibition of the possession of such materials 
sends the message that the use of children as sex¬ 
ual objects is unacceptable, and thereby promotes 
children’s position as equal members in society. 


The impugned legislation is said to have a dele¬ 
terious effect on both the right to free expression as 
guaranteed by s. 2(b) and on the value of privacy. 
We turn first to the effect of the provision on the 
freedom of expression. As we discussed above, the 
law does not trench significantly on speech pos¬ 
sessing social value; there is a very tenuous con¬ 
nection between the possession of child pomogra- 


atteignant le domaine de la vie privee, elle etend sa 
protection aux enfants qui sont utilises pour la pro¬ 
duction de materiel en prive. Le paragraphe 
163.1(4) decourage aussi l’emploi de pomographie 
juvenile pour initier des enfants aux rapports 
sexuels. L’interdiction fait en sorte qu’il est plus 
difficile, pour les pedophiles, d’utiliser la pomo¬ 
graphie juvenile pour vaincre les reticences des 
enfants a l’egard des activites sexuelles, ce qui a 
pour effet de diminuer l’efficacite de ce mode de 
seduction repugnant. De meme, 1’interdiction con- 
tribue a freiner l’accumulation de pomographie 
juvenile par les pedophiles, ce qui protege les 
enfants contre l’exploitation sexuelle en eliminant 
le materiel qui alimente les fantasmes pedophi- 
liques et qui incite les pedophiles a commettre des 
agressions sexuelles. L’interdiction de la posses¬ 
sion de pomographie juvenile contribue egalement 
a la mise en oeuvre d’un regime efficace duplica¬ 
tion de la loi. 

La mesure legislative est benefique pour l’en- 
semble de la societe. Le paragraphe 163.1(4) 
indique clairement aux Canadiens qu’il est inac- 
ceptable d’avilir et de deshumaniser les enfants et 
de les utiliser en tant qu’objets sexuels pour la gra¬ 
tification des adultes. Ce message beneficie a la 
societe en decourageant les comportements antiso- 
ciaux et complete l’effet positif de la legislation 
sur les droits des enfants. Comme l’a souligne le 
comite Fraser, les productions qui utilisent et 
represented des enfants a des fins sexuelles pour 
le divertissement des adultes portent atteinte aux 
droits des enfants en sapant le respect auquel ils 
ont droit. L’interdiction de la possession de ce type 
de materiel indique que l’utilisation d’enfants en 
tant qu’objets sexuels est inacceptable, et elle favo- 
rise ainsi l’egalite des enfants comme membres de 
la societe. 

On dit que la disposition legislative contestee a 
un effet prejudiciable a la fois sur le droit a la 
liberte d’expression garanti par l’al. 2b) et sur la 
valeur de la vie privee. Examinons d’abord l’effet 
de cette disposition sur la liberte d’expression. 
Nous avons vu plus haut que la mesure legislative 
n’entrave pas sensiblement le discours ayant une 
valeur sociale; il existe un lien tres tenu entre la 
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phy and the right to free expression. At most, the 
law has a detrimental cost to those who find base 
fulfilment in the possession of child pornography. 


As we have stated, we do not find objections to 
the restriction of auto-depictions of adolescent sex¬ 
uality compelling. In our view, the provision is 
consistent with the protection of children and does 
not serve as an unjustified impediment to the self- 
fulfilment of adolescents. As the Fraser Committee 
noted, restrictions on children’s liberties are some¬ 
times necessary because of their vulnerability. The 
cases involving depictions of teenagers engaged in 
explicit sexual activity demonstrate that pornogra¬ 
phy depicting teenagers is sometimes produced 
under conditions of exploitation, rather than mutu¬ 
ality and consent. Any deleterious effect on the 
self-fulfilment of teenagers who produce perma¬ 
nent records of their own sexual activity in an 
environment of mutual consent is, therefore, far 
outweighed by the salutary effects on all children 
resulting from the prohibition of the possession of 
child pornography. 


In most cases, the prohibition’s restriction on 
expression will affect adults who seek fulfilment 
through the possession of child pornography. 
These adults seek to fulfill themselves by deriving 
sexual pleasure from images and writings which 
objectify and degrade children. It is important to 
emphasize that the self-fulfilment denied by the 
law is closely connected to the harm to children. 
The benefits of the prohibition of the possession of 
child pornography far outweigh any deleterious 
effect on the right to free expression. 


The legislation affects privacy interests because 
it extends its reach into the home. However, we 
must be careful not to exaggerate the severity of 
this deleterious effect. The privacy of those who 
possess child pornography is also protected by the 
right against unreasonable search and seizure as 


possession de pomographie juvenile et le droit a la 
liberie d’expression. Tout au plus, la mesure legis¬ 
lative est couteuse pour ceux qui s’epanouissent 
bassement dans la possession de pomographie 
juvenile. 

Nous avons deja precise que nous ne jugeons 
pas convaincantes les objections a la restriction de 
la representation par des adolescents de leurs 
propres activites sexuelles. A notre avis, la disposi¬ 
tion en cause est compatible avec la protection des 
enfants et ne constitue pas une entrave injustifiee a 
l’epanouissement personnel des adolescents. 
Comme l’a souligne le comite Fraser, il est parfois 
necessaire de restreindre la liberie des enfants en 
raison de leur vulnerability. La jurisprudence qui 
porte sur la representation d’adolescents se livrant 
a des activites sexuelles explicites demontre que 
cette forme de pomographie est parfois produite 
dans des conditions d’exploitation plutot que dans 
un contexte de consentement mutuel. Tout effet 
prejudiciable sur l’epanouissement personnel des 
adolescents qui produisent des enregistrements 
permanents de leurs propres activites sexuelles 
dans un contexte de consentement mutuel est done 
largement transcende par les effets benefiques, 
pour tous les enfants, de l’interdiction de la posses¬ 
sion de pomographie juvenile. 

Dans la plupart des cas, la restriction de l’ex- 
pression par cette interdiction touche les adultes 
qui recherchent satisfaction dans la possession de 
pomographie juvenile. Ces adultes cherchent a 
s’epanouir en trouvant du plaisir sexuel dans des 
images et des ecrits qui avilissent des enfants et en 
font des objets. II importe de souligner que l’epa- 
nouissement personnel refuse par la loi est etroite- 
ment lie au prejudice cause a des enfants. Les 
avantages de l’interdiction de posseder de la por- 
nographie juvenile l’emportent largement sur tout 
effet prejudiciable sur le droit a la liberie d’expres¬ 
sion. 

La mesure legislative en cause a un effet sur le 
droit a la vie privee parce qu’elle s’applique jusque 
dans le domicile. II faut toutefois prendre soin de 
ne pas exagerer la gravite de cet effet prejudicia¬ 
ble. La vie privee de ceux qui ont en leur posses¬ 
sion de la pomographie juvenile est egalement 
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guaranteed by s. 8 of the Charter. Before any 
police investigation could take place within the 
home, a judicial officer would first have to make a 
determination that the law enforcement interests of 
the state were, in the particular situation, demon¬ 
strably superior to the affected individual’s interest 
in being left alone. The law intrudes into the pri¬ 
vate sphere because doing so is necessary to 
achieve its salutary objectives. Child pornography 
is produced in private, and child pornography is 
used privately to entice children into sexual activ¬ 
ity. Thus, the privacy interest restricted by the law 
is closely related to the specific harmful effects of 
child pornography. 


In examining the law’s effect on privacy inter¬ 
ests, it is important not to lose sight of the benefi¬ 
cial effects of the provision in protecting the pri¬ 
vacy interests of children. When children are 
depicted in pornographic representations, the cam¬ 
era captures their abuse and creates a permanent 
record of it. This constitutes an extreme violation 
of their privacy interests. By criminalizing the pos¬ 
session of such materials, Parliament has created 
an incentive to destroy those pornographic repre¬ 
sentations which already exist. In our view, this 
beneficial effect on the privacy interests of chil¬ 
dren is proportional to the detrimental effects on 
the privacy of those who possess child pornogra¬ 
phy. 


When the effects of the provision are examined 
in their overall context, the benefits of the legisla¬ 
tion far outweigh any harms to freedom of expres¬ 
sion and the interests of privacy. The legislation 
hinders the self-fulfilment of a few, but this form 
of self-fulfilment is at a base and prurient level. 
Those who possess child pornography are self-ful¬ 
filled to the detriment of the rights of all children. 
The prohibition of the possession of such materials 
is thus consistent with our Charter values. It fos¬ 
ters and supports the dignity of children and sends 
the message that they are to be accorded equal 
respect with other members of the community. In 


protegee par le droit a la protection contre les 
fouilles, perquisitions et saisies abusives garanti 
par l’art. 8 de la Charte. Pour qu’une enquete poli- 
ciere puisse etre menee dans un domicile, un offi- 
cier de justice doit avoir prealablement decide que, 
dans les circonstances particulieres en cause, l’in- 
teret de l’Etat a ce que la loi soit appliquee l’em- 
porte manifestement sur l’interet de la personne 
touchee a ne pas etre importunee. La mesure legis¬ 
lative empiete sur la vie privee parce que la reali¬ 
sation de ses objectifs benefiques l’exige. La por¬ 
nographic juvenile est produite en prive et elle est 
utilisee en prive pour amener des enfants a se 
livrer a des activites sexuelles. Le droit a la vie pri¬ 
vee qui est restreint par la loi est done etroitement 
lie aux effets prejudiciables particuliers de la por¬ 
nographic juvenile. 

En examinant l’effet de la mesure legislative sur 
le droit a la vie privee, il importe de ne pas perdre 
de vue les effets benefiques qu’elle a en protegeant 
le droit a la vie privee des enfants. Lorsque des 
enfants sont represents dans du materiel pomo- 
graphique, la camera saisit leur exploitation et en 
cree un enregistrement permanent. Cela constitue 
une violation extreme de leur droit a la vie privee. 
La criminalisation, par le legislateur, de la posses¬ 
sion de materiel de cette nature a pour effet d’inci¬ 
ter a detruire les representations pomographiques 
qui existent deja. A notre avis, cet effet benefique 
sur le droit a la vie privee des enfants est propor- 
tionnel aux effets prejudiciables sur le droit a la vie 
privee des gens qui ont en leur possession de la 
pomographie juvenile. 

A notre avis, l’examen des effets de la mesure 
legislative dans leur contexte global revele que les 
avantages de cette mesure l’emportent largement 
sur toute atteinte a la liberte d’expression et au 
droit a la vie privee. Elle entrave l’epanouissement 
personnel d’une petite minorite, mais il s’agit d’un 
epanouissement personnel indigne et lascif. Les 
gens qui ont en leur possession de la pomographie 
juvenile s’epanouissent au detriment des droits de 
tous les enfants. L’interdiction de la possession de 
materiel de ce genre est done compatible avec les 
valeurs consacrees par notre Charte. Elle favorise 
le respect de la dignite des enfants et indique qu’ils 
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our view, Parliament has enacted a law which is 
reasonable, and which is justified in a free and 
democratic society. 


III. Disposition 

We would allow the appeal and remit the 
charges for trial. 

Appeal allowed. 
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The RCMP used an airplane equipped with a Forward 
Looking Infra-Red (“FLIR”) camera to overfly properties 
owned by the accused. FLIR technology records images 
of thermal energy or heat radiating from a building. It 
cannot, at this stage of its development, determine the 
nature of the source of heat within the building or “see” 
through the external surfaces of a building. The RCMP 
were able to obtain a search warrant for the accused’s 
home based on the results of the FLIR image coupled with 
information supplied by two informants. In the house, the 
RCMP found a large quantity of marijuana and several 
guns. The accused was charged with a variety of drug and 
weapons offences. At trial, he unsuccessfully argued that 
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La GRC a eu recours a un avion muni d’un appareil 
photo qui utilise un systeme infrarouge a vision frontale 
(« FLIR ») pour survoler la propriety de T accuse. La tech¬ 
nique FLIR permet d’enregistrer des images de l’energie 
thermique ou de la chaleur emanant d’un edifice. Elle ne 
permet pas, a ce stade de developpement, de determiner la 
nature de la source de chaleur dans l’edifice ni de « voir » 
a travers les surfaces externes d’un edifice. La GRC a pu 
obtenir un mandat de perquisition de la maison de l’ac- 
cuse sur le fondement des resultats de 1’image FLIR et 
des renseignements fournis par deux informateurs. Dans 
la maison, la GRC a trouve une quantite importante de 
marijuana et plusieurs armes a feu. L’intime a ete accuse 
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the FLIR overflight was a violation of his right to be free 
from unreasonable search and seizure guaranteed by s. 
8 of the Canadian Charter of Rights and Freedoms , and 
was convicted. The Court of Appeal set aside the convic¬ 
tions. The court found that the use of FLIR technology 
constituted a search of the accused’s home and, since it 
was done without a warrant, violated his s. 8 right. The 
court concluded that the evidence ought to have been 
excluded and the accused was acquitted on all charges. 


Held : The appeal should be allowed. The FLIR over¬ 
flight did not violate the accused’s constitutional right to 
be free from unreasonable search and seizure. 

Few things are as important to our way of life as the 
amount of power allowed the police to invade the homes, 
privacy and even the bodily integrity of members of 
Canadian society without judicial authorization. Building 
upon the foundation laid by the common law, s. 8 of the 
Charter creates for “everyone” certain areas of personal 
autonomy where the state, including the police, cannot 
trespass. These areas we have now gathered up under the 
general heading of privacy. At the same time, social and 
economic life creates competing demands. The commu¬ 
nity wants privacy but it also insists on protection. Safety, 
security and the suppression of crime are legitimate coun¬ 
tervailing concerns. Thus s. 8 of the Charter accepts the 
validity of reasonable searches and seizures. 


Privacy is a protean concept, and the difficult issue 
is where the “reasonableness” line should be drawn. The 
distinction between informational and territorial privacy 
is of assistance in the current factual situation. Whereas 
the Court of Appeal treated the FLIR imaging as equiv¬ 
alent to a search of the home, and thus “worthy of the 
state’s highest respect”, it is more accurately character¬ 
ized as an external surveillance of the home to obtain 
information that may or may not be capable of giving rise 
to an inference about what was actually going on inside, 
depending on what other information is available to the 
police. FLIR is not equivalent to entry. Because of the 
emphasis on the informational aspect, the reasonableness 
line must be determined by focussing on the nature and 
quality of the information FLIR can actually deliver and 
then evaluating its impact on an accused’s reasonable pri¬ 
vacy interest. 


de diverses infractions reliees a la drogue et aux armes 
a feu. Au proces, il a fait valoir sans succes que le vol 
FLIR portait atteinte a son droit a la protection contre 
les fouilles, perquisitions ou saisies abusives garanti par 
l’art. 8 de la Charte canadienne des droits et libertes, et 
il a ete declare coupable. La Cour d’appel a annule les 
declarations de culpabilite. Elle a conclu que le recours 
a la technique FLIR equivalait a une perquisition de sa 
residence, et que cette perquisition sans mandat portait 
atteinte a son droit garanti par l’art. 8. La cour a conclu 
qu’il aurait fallu exclure les elements de preuve et acquit- 
ter Paccuse relativement a tous les chefs d’accusation. 

Arret : Le pourvoi est accueilli. Le vol FLIR ne portait 
pas atteinte au droit constitutionnel de l’accuse a la pro¬ 
tection contre les fouilles, perquisitions ou saisies abusi¬ 
ves. 

Peu de choses revetent autant d’importance pour notre 
mode de vie que l’etendue du pouvoir confere a la police 
d’entrer dans la maison d’un citoyen canadien, de porter 
atteinte a sa vie privee et meme a son integrite corpo- 
relle sans autorisation judiciaire. Prenant appui sur les 
fondements de la common law. Part. 8 de la Charte cree 
pour « chacun » des zones d’autonomie personnelle dans 
lesquelles les agents de l’Etat, et notamment les policiers, 
ne peuvent pas entrer sans autorisation. Ces zones sont 
maintenant reunies sous l’appellation generale de « vie 
privee ». En meme temps, la vie economique et sociale 
cree des demandes concurrentes. Les citoyens tiennent a 
leur vie privee, mais ils veulent egalement etre proteges. 
La repression du crime et la securite sont des preoccu¬ 
pations legitimes tout aussi valables. Ainsi, Part. 8 de la 
Charte reconnait la validite des fouilles, perquisitions et 
saisies non abusives. 

La vie privee etant une notion proteiforme, il est diffi¬ 
cile de fixer la limite du « caractere raisonnable ». La dis¬ 
tinction entre les aspects du droit a la vie privee en ce qui 
a trait aux lieux ou a l’information peut nous aider dans 
les circonstances de l’espece. La Cour d’appel a consi- 
dere que l’imagerie FLIR equivalait a une perquisition 
a la residence de l’accuse, ou « l’Etat doit manifester le 
plus grand respect » du droit a la vie privee, mais il est 
plus exact d’y voir un mode de surveillance externe de 
la maison en vue d’obtenir des renseignements au sujet 
de la maison, a partir desquels il sera ou non possible 
de faire des deductions sur ce qui se passe a l’interieur, 
selon les autres renseignements dont dispose la police. 
L’utilisation du dispositif FLIR n’equivaut pas a une 
intrusion. Comme l’aspect qui a trait a l’information doit 
primer, il faut determiner la limite du caractere raison¬ 
nable en insistant sur la nature et la qualite des rensei¬ 
gnements produits par la technique FLIR existante et en 
analysant ensuite leur incidence sur le droit de Paccuse 
en matiere d’attente raisonnable de vie privee. 
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FLIR technology cannot, in its present state of devel¬ 
opment, permit any inferences about the precise activity 
giving rise to the heat. The accused had a privacy inter¬ 
est in the activities taking place in his home and it may 
be presumed that he had a subjective expectation of pri¬ 
vacy in such activities to the extent they were the subject 
matter of the search. The fact that it was his home that 
was imaged using FLIR is an important factor, but it is 
not controlling and must be looked at in context and in 
particular, in this case, in relation to the nature and qual¬ 
ity of the information made accessible to the police by 
FLIR technology. Everything shown in the FLIR photo¬ 
graph exists on the external surfaces of the building and, 
in that sense, FLIR records only information exposed to 
the public. Although the information about the distribu¬ 
tion of the heat was not visible to the naked eye, the FLIR 
heat profile did not expose any intimate details of the 
accused’s lifestyle or part of his core biographical data. It 
only showed that some of the activities in the house gen¬ 
erated heat. 


Thus, when one considers the “totality of the circum¬ 
stances”, the use of FLIR technology did not intrude on 
the reasonable sphere of privacy of the accused. Patterns 
of heat distribution on the external surfaces of a house are 
not a type of information in which, objectively speaking, 
the accused had a reasonable expectation of privacy. The 
heat distribution information offered no insight into his 
private life and its disclosure scarcely affected his “dig¬ 
nity, integrity and autonomy”. 


Technology must be evaluated according to its current 
capability, and its evolution in future dealt with step by 
step. Concerns should be addressed as they truly arise. 
FLIR technology at this stage of its development is both 
non-intrusive in its operations and mundane in the data 
it is capable of producing. The taking of a FLIR image 
therefore did not violate the respondent’s reasonable 
expectation of privacy within the scope of s. 8 of the 
Charter. 
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The judgment of the Court was delivered by 

Binnie J. — This appeal requires us to consider 
some of the limits on the ability of the state to put 
our homes under surveillance using sophisticated 
technology without first obtaining a judicial warrant 
based on reasonable and probable grounds that an 
offence has been committed. 

In the present case, the police used a thermal imag¬ 
ing device to take a “heat” picture of the respond¬ 
ent’s home from an overhead aircraft. The camera, 
utilizing Forward Looking Infra-Red (“FLIR”) tech¬ 
nology, recorded not patterns of light but the relative 
distribution of heat over the surface of the building. 
The police did not obtain a search warrant prior to 
the overflight. 

The FLIR image, taken together with other evi¬ 
dence, caused the police to infer the existence in the 
respondent’s home of a marijuana-growing opera¬ 
tion (“grow-op”). The respondent says the use of the 
FLIR technology constituted a search of his home, 
and having been done without a warrant, violated 
his constitutional right to be free from unreasona¬ 
ble search and seizure under s. 8 of the Canadian 
Charter of Rights and Freedoms. The Ontario Court 
of Appeal agreed with him. In our view, the Court of 
Appeal erred in that conclusion and the appeal must 
be allowed. 

I. Facts 

The RCMP began investigating the respondent in 
February 1999. They received information from two 
informants. One of the informants, a source whose 
credibility was untested, claimed that the respond¬ 
ent and a colleague called Ken were producing 


Scott C. Hutchison, pour l’intervenant le procu- 
reur general de 1’Ontario. 

Dominique Jobin et Gilles Laporte, pour l’inter- 
venant le procureur general du Quebec. 

Peter M. Brauti, Sara J. Erskine et Brian G. 
Wasyliw, pour l’intervenante l’Association cana- 
dienne des libertes civiles. 

Version francaise du jugement de la Cour rendu 
par 

Le juge Binnie — Dans le present pourvoi, nous 
devons examiner quelques-unes des limites posees 
a la capacite de l’Etat de surveiller nos residences 
a l’aide de techniques de pointe, sans avoir obtenu 
d’ abord un mandat decerne sur la base de motifs rai- 
sonnables de croire qu’une infraction a ete commise. 

En l’espece, la police a eu recours a un dispo- 
sitif d’imagerie thermique pour prendre une photo- 
graphie de la « chaleur » de la maison de T intime a 
partir d’un aeronef. L’appareil photo, qui utilise un 
systeme infrarouge a vision frontale (« FLIR »), a 
enregistre la distribution relative de la chaleur sur 
la surface de T edifice et non des traces de lumiere. 
La police n’a pas obtenu de mandat de perquisition 
avant de survoler la residence. 

La police a deduit de l’image FLIR et d’autres 
elements de preuve que 1’intime cultivait de la mari¬ 
juana dans sa residence. L’intime affirme que le 
recours a la technique FLIR equivalait a une per¬ 
quisition de sa residence, et que cette perquisition 
sans mandat portait atteinte a son droit a la protec¬ 
tion contre les fouilles, perquisitions ou saisies abu- 
sives garanti par l’art. 8 de la Charte canadienne des 
droits et libertes. La Cour d’appel de 1’Ontario lui a 
donne raison. Selon nous, la conclusion de la Cour 
d’appel est erronee et le pourvoi doit etre accueilli. 

I. Les faits 

La GRC a ouvert une enquete sur T intime au 
mois de fevrier 1999. Elle a recu des renseignements 
de deux informateurs. L'un d’eux, dont la credibi- 
lite n’avait pas ete eprouvee, a soutenu que l’intime 
et un complice prenomme Ken produisaient de la 
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and trafficking in marijuana. The second inform¬ 
ant, a proven source, told police that a known 
drug dealer was buying large quantities of drugs 
from a man named Ken in the area in which the 
respondent lived. He did not directly implicate the 
respondent. Marijuana grow-ops typically use high- 
intensity halide lamps and generate substantial 
amounts of heat. The police contacted Ontario Hydro 
to find out if there was unusual electricity usage at 
any of the properties owned by the respondent or 
Ken but, according to the metered supply, the usage 
was normal. Visual surveillance of the buildings 
revealed nothing to suggest a marijuana grow-op. 


On April 29, 1999, the police used an RCMP air¬ 
plane equipped with a FLIR camera to overfly the 
buildings. FLIR technology records images of ther¬ 
mal energy or heat radiating from a building. Once a 
baseline is calibrated, cooler areas show up as dark, 
and warmer areas are lighter. FLIR imaging cannot, 
at this stage of its development, determine the nature 
of the source of heat within the building. It cannot 
distinguish between heat diffused over an external 
wall that came originally from a sauna or a pottery 
kiln, or between heat that originated in an over¬ 
heated toaster or heat from a halide lamp. In short, 
the FLIR camera cannot “see” through the external 
surfaces of a building. (In U.S. parlance it is “off- 
the-wall” technology as opposed to “through-the- 
wall” technology.) However, the substantial amounts 
of heat generated by marijuana growing operations 
must eventually escape from the building. The FLIR 
camera creates an image of the distribution of escap¬ 
ing heat at a level of detail not discernible by the 
naked eye. A FLIR image, put together with other 
information, can help the police get reasonable and 
probable grounds to believe that a marijuana grow¬ 
ing operation is in residence. 


And so it was in this case. The RCMP were able 
to obtain a warrant based on the results of the FLIR 
image of the respondent’s home coupled with the 
information supplied by the two informants. When 


marijuana et en faisaient le trafic. Le second informa- 
teur, qui avait fait ses preuves, a dit a la police qu’un 
trafiquant de drogues connu achetait des quantites 
importantes de drogue d’un homme appele Ken, 
dans le quartier oil vivait 1’intime, mais il n’a pas 
implique directement Tintime. La culture de mari¬ 
juana necessite generalement de puissantes lampes 
aux halogenures qui degagent une chaleur conside¬ 
rable. La police a communique avec Ontario Hydro 
pour tenter de determiner s’il y avait consommation 
anormale d’electricite dans l’une ou Laurie des mai- 
sons de L intime ou de Ken, mais les releves indi- 
quaient une consommation normale. La surveillance 
visuelle des maisons n’a rien revele qui pouvait indi- 
quer une operation de culture de marijuana. 

Le 29 avril 1999, la police a utilise un avion de 
la GRC equipe d’une camera FLIR pour survoler les 
edifices. La technique FLIR permet d’enregistrer 
des images de l’energie thermique ou de la chaleur 
emanant d’un edifice. Une fois que les donnees de 
base sont calibrees, les zones froides apparaissent 
dans des teintes foncees et les zones chaudes sont 
representees par des teintes plus pales. Le dispositif 
d’imagerie FLIR ne permet pas, a ce stade de deve- 
loppement, de determiner la nature de la source de 
chaleur dans 1’edifice. II ne permet pas de distinguer 
a partir de la chaleur que diffuse un mur exterieur 
si la source provient d’un sauna, d’un four a pote- 
rie, d’un grille-pain en surchauffe ou d’une lampe 
halogene. Bref, le dispositif FLIR ne peut « voir » 
a travers les surfaces externes d’un edifice. (Aux 
E.-U., on parle d’un systeme « off-the-wall » par 
opposition a un systeme « through-the-wall ».) 
Toutefois, la quantite substantielle de chaleur gene- 
ree par la culture de la marijuana doit eventuelle- 
ment s’echapper du batiment. La camera FLIR 
produit une image de la distribution des fuites de 
chaleur a un niveau de detail indiscernable a 1’ ceil 
nu. Une image FLIR, combinee a d’autres rensei- 
gnements, peut contribuer a donner a la police des 
motifs raisonnables de croire qu’une maison abrite 
une operation de culture de marijuana. 

C’est ce qui s’est passe en l’espece. La GRC a pu 
obtenir un mandat sur le fondement des resultats de 
1’ image FLIR de la maison de 1’intime et des rensei- 
gnements fournis par les deux informateurs. Lorsque 
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the RCMP entered the home, they found a large quan¬ 
tity of marijuana, two sets of scales, freezer bags, 
and several guns. The street value of the marijuana 
was between $15,000 and $22,500. The respondent 
was charged with a variety of offences, to which his 
response was that the FLIR overflight was a violation 
of his Charter rights and the police should therefore 
never have been granted a search warrant based in 
part on the FLIR image. Accordingly, in the absence 
of a valid search warrant, he argues, the evidence 
obtained by the police from inside the house should 
be excluded. There then being insufficient evidence 
to support the convictions, he should be acquitted. 


II. Judicial History 
A. Superior Court (Thomson J.) 

In brief oral reasons, the trial judge concluded that 
the use of FLIR technology was unobjectionable but 
even if it was objectionable the evidence ought nev¬ 
ertheless to be admitted because its exclusion would 
bring the administration of justice into disrepute. 
The respondent was convicted and sentenced to six 
months’ imprisonment for possession of marijuana 
for the purposes of trafficking, six months concur¬ 
rent for the related drug offences, and a total of 12 
months for the weapons offences. 


B. Court of Appeal for Ontario (O’Connor 
A.C.J.O., Abella and Sharpe JJ.A.) 

Abella J.A. started with the proposition that the 
home is a place where privacy commands a high level 
of protection. The question in the present case was 
whether “the privacy interest in the home extends to 
heat generated inside the home but reflected on the 
outside”: (2003), 63 O.R. (3d) 1, at para. 33. She 
noted that in R. v. Evans, [1996] 1 S.C.R. 8, at para. 
29, Sopinka J., when listing what he considered to be 


les agents de la GRC ont penetre dans la maison, 
ils ont trouve une quantite importante de marijuana, 
deux balances, des sacs a congelation et plusieurs 
armes a feu. La valeur de revente de la marijuana 
oscillait entre 15 000 et 22 500$. L’intime a ete 
accuse de diverses infractions. II a oppose comme 
moyen de defense que le vol FLIR portait atteinte 
a ses droits garantis par la Charte et que la police 
n’aurait jamais du obtenir un mandat de perquisition 
fonde en partie sur l’image FLIR. Par consequent, 
en l’absence d’un mandat de perquisition valide, il 
pretend qu’il fallait exclure les elements de preuve 
recueillis dans la maison et prononcer son acquit- 
tement puisqu’il ne restait pas suffisamment d’ele- 
ments de preuve pour etayer les declarations de cul- 
pabilite. 

II. L'historique des procedures judiciaries 

A. Cour superieure (le juge Thomson) 

Dans des motifs succincts prononces a T audience, 
le juge de premiere instance a conclu qu’on ne pou- 
vait reprocher a la police d’avoir utilise la techni¬ 
que FLIR, mais que meme si Ton avait pu formu- 
ler ce reproche, la preuve aurait quand meme ete 
recevable parce que son exclusion aurait deconsi- 
dere Tadministration de la justice. L’intime a ete 
declare coupable de possession de marijuana en 
vue d’en faire le trafic et d’autres infractions liees a 
la drogue et il a ete condamne a deux peines d’em- 
prisonnement de six mois a purger concurremment; 
il a egalement ete declare coupable d’infractions en 
rapport avec les armes a feu pour lesquelles il a ete 
condamne a une peine totale de 12 mois d’empri- 
sonnement. 

B. Cour d’appel de I’Ontario (le juge en chef 
adjoint O’Connor et les juges Abella et 
Sharpe) 

La juge Abella a d’abord enonce le principe 
selon lequel la residence est un lieu oil il convient 
d’accorder un degre eleve de protection de la vie 
privee. Selon elle, la Cour devait determiner si 
[TRADUCTION] «le droit a la vie privee applicable 
a la residence s’etend a la chaleur generee a l’in- 
terieur de la residence et degagee a l’exterieur de 
celle-ci » : (2003), 63 O.R. (3d) 1, par. 33. Elle a fait 
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examples of lawful investigatory techniques, “nota¬ 
bly included ‘overhead infrared photography’”. 


Abella J.A. pointed out that the accused had a 
reasonable expectation of privacy in activities car¬ 
ried on within his residence and “the sole reason that 
police photograph the heat emanations is to attempt 
to determine what is happening inside the house” 
(para. 61). While the images created by FLIR tech¬ 
nology are relatively crude, “[t]he fact that it is nec¬ 
essary for the police to draw inferences from the 
heat emanating from the external walls in order to 
deduce what those internal activities are, does not 
change the nature of what is taking place” (para. 
61). 

In her view “there is an important distinction 
between observations that are made by the naked 
eye or even by the use of enhanced aids, such as bin¬ 
oculars, which are in common use, and observations 
which are the product of technology” (para. 63). In 
particular, “FLIR technology .. . goes beyond obser¬ 
vation, disclosing information that would not other¬ 
wise be available and tracking the external reflec¬ 
tions of what is happening internally” (para. 65). 
Thus: 


The FLIR represents a search because it reveals what 
cannot otherwise be seen and detects activities inside 
the home that would be undetectable without the aid of 
sophisticated technology. Since what is being technologi¬ 
cally tracked is the heat generated by activity inside the 
home, albeit reflected externally, tracking information 
through FLIR technology is a search within the meaning 
of s. 8 of the Charter, [para. 68] 


With respect to whether the evidence should be 
admitted despite the unreasonableness of the search, 
Abella J.A. found the s. 8 breach to be a serious 
one since there was state intrusion into a home. 
Reasoning further that there is “public, judicial, and 


remarquer que selon le juge Sopinka dans 1’arret R. 
c. Evans, [1996] 1 R.C.S. 8, par. 29, [TRADUCTION] 
« “la photographie a infrarouge en plongee” figure 
parmi ces exemples » de techniques d’enquete qu’il 
considerait legales. 

Soulignant que 1’accuse pouvait entretenir des 
attentes raisonnables en matiere de vie privee relati- 
vement aux activites se deroulant a l’interieur de sa 
residence, lajuge Abella aindique que [TRADUCTION] 
« la police ne photographie les emanations de cha- 
leur que pour determiner la nature des activites se 
deroulant dans la maison » (par. 61). Bien que les 
images obtenues par le dispositif FLIR soient assez 
floues, [TRADUCTION] « [u]ne fois connue la chaleur 
emanant des murs exterieurs, la police doit recourir 
a des inferences pour deduire la nature des activi¬ 
tes exercees. Toutefois, ce fait ne change en rien la 
nature de la demarche » (par. 61). 

A son avis, [TRADUCTION] « il existe une dis¬ 
tinction importante entre les observations a l’oeil 
nu, ou meme a l’aide d’accessoires d’amplifica¬ 
tion comme des jumelles, qui sont d’usage courant, 
et les observations qui sont le produit de moyens 
technologiques » (par. 63). Plus particulierement, 
[TRADUCTION] «la technologie FLIR permet plus 
qu’une simple observation : elle devoile des rensei- 
gnements qui seraient inaccessibles en son absence 
et elle permet de deceler des manifestations exte- 
rieures de ce qui se deroule a l’interieur » (par. 65). 
Ainsi: 

[TRADUCTION] La surveillance a l’aide du FLIR 
constitue une perquisition parce que les elements qu’elle 
revele seraient autrement invisibles, et qu’elle detecte des 
activites qui se deroulent dans la residence et qui seraient 
indetectables en l’absence d’une technologie sophisti- 
quee. Le FLIR capte les manifestations exterieures de la 
chaleur produite dans la residence, mais il vise a detecter 
la chaleur generee par les activites exercees dans la resi¬ 
dence. Par consequent, la detection de donnees a l’aide 
du FLIR constitue une perquisition au sens de Part. 8 de 
la Charte. [par. 68] 

Quant a la question de savoir s’il convenait d’ad- 
mettre les elements de preuve en depit du caractere 
abusif de la perquisition, la juge Abella a statue que 
la contravention a Part. 8 etait grave car il y avail 
eu intrusion de l’Etat dans la residence. Considerant 
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political recognition that marijuana is at the lower 
end of the hierarchy of harmful drugs” (para. 81), 
she concluded that the evidence ought to have been 
excluded and the respondent was therefore entitled 
to be acquitted on all charges. 


III. Analysis 

The freedom from unreasonable search and sei¬ 
zure guaranteed by s. 8 of the Charter is fundamen¬ 
tal to the relationship between the state and the citi¬ 
zen. It provides that: 

8. Everyone has the right to be secure against unrea¬ 
sonable search or seizure. 

Few things are as important to our way of life as 
the amount of power allowed the police to invade 
the homes, privacy and even the bodily integrity 
of members of Canadian society without judicial 
authorization. As La Forest J. stated in R. v. Dyment, 
[1988] 2 S.C.R. 417, at pp. 427-28, “[t]he restraints 
imposed on government to pry into the lives of the 
citizen go to the essence of a democratic state.” 


The midnight knock on the door is the nightmare 
image of the police state. Thus it was in 1763 that in 
a speech before the British Parliament, William Pitt 
(the Elder) famously extolled the right of everyone 
to exclude from his private domain the forces of the 
King: 

The poorest man may in his cottage bid defiance to all 
the forces of the crown. It may be frail — its roof may 
shake — the wind may blow through it — the storm may 
enter — the rain may enter — but the King of England 
cannot enter! — all his force dares not cross the threshold 
of the ruined tenement! 

(Lord H. Brougham, Historical Sketches of 
Statesmen Who Flourished in the Time of George III 
(1855), vol. I, at p. 42) 

It is perhaps a long spiritual journey from Pitt’s 
ringing pronouncements to the respondent’s attempt 
to shelter a marijuana grow-op in the basement of 


en outre qu’ [TRADUCTION] « il a ete reconnu sur les 
scenes publiques, judiciaire et politique que la mari¬ 
juana se situe au has de l’echelle de la nocivite des 
drogues » (par. 81), elle a conclu qu’il aurait fallu 
exclure les elements de preuve et que, par conse¬ 
quent, 1’intime avait droit a un acquittement relati- 
vement a tous les chefs d’ accusation. 

III. Analyse 

La protection contre les fouilles, perquisitions et 
saisies abusives garantie par Part. 8 de la Charte est 
un element fondamental de la relation entre l’Etat et 
le citoyen. Selon cet article : 

8. Chacun a droit a la protection contre les fouilles, les 
perquisitions ou les saisies abusives. 

Peu de choses revetent autant d’importance pour 
notre mode de vie que l’etendue du pouvoir con- 
fere a la police d’entrer dans la maison d’un citoyen 
canadien, de porter atteinte a sa vie privee et meme 
a son integrite corporelle sans autorisation judi¬ 
ciaire. Comme le juge La Forest l’a affirme dans 
R. c. Dyment, [1988] 2 R.C.S. 417, p. 427-428, 
« [1]'interdiction qui est faite au gouvernement de 
s’interesser de trop pres a la vie des citoyens touche 
a l’essence meme de l'Etat democratique. » 

L’arrivee des policiers en pleine nuit est la plus 
sombre illustration de l’Etat policier. C’est ainsi que, 
dans un discours celebre prononce en 1763 devant le 
Parlement britannique, William Pitt (le Premier Pitt) 
a prone le droit de chacun d’interdire aux forces de 
Sa Majeste l’acces a son domaine prive : 

[TRADUCTION] Dans sa chaumiere, 1’homme le plus 
pauvre peut defier toutes les forces de la Couronne. Sa 
chaumiere peut bien etre frele, son toit peut branler, le 
vent peut souffler a travers, la tempete peut y entrer, la 
pluie peut y penetrer, mais le roi d’Angleterre, lui, ne 
peut pas entrer! Toute sa force n’ose pas franchir le seuil 
du logement delabre. 

(Lord H. Brougham, Historical Sketches of 
Statesmen Who Flourished in the Time of George III 
(1855), vol. I, p. 42) 

Peut-etre qu’un long voyage spirituel separe le 
vibrant plaidoyer de Pitt de la tentative de 1’intime 
de mettre une culture de marijuana a l’abri dans 
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his home in Kingsville, Ontario, but the princi¬ 
ple is the same. Building upon the foundation laid 
by the common law, s. 8 of the Charter creates 
for “[e]veryone” certain areas of personal auton¬ 
omy where “all the forces of the crown” cannot 
enter. These areas we have now gathered up under 
the general heading of privacy, although in Hunter 
v. Southam Inc., [1984] 2 S.C.R. 145, at p. 159, 
Dickson J., as he then was, was careful not to fore¬ 
close the existence of s. 8 “interests beyond the right 
of privacy”, saying: 

Like the Supreme Court of the United States, I would 
be wary of foreclosing the possibility that the right to be 
secure against unreasonable search and seizure might 
protect interests beyond the right of privacy, but for pur¬ 
poses of the present appeal I am satisfied that its protec¬ 
tions go at least that far. 

Much of the law in this area betrays its early roots 
in the law of trespass. In an earlier era, privacy was 
associated with private property, whose possession 
protected against intruders. If the rights of private 
property were respected, and the curtains of the 
home (or the drawbridge of the castle) were pulled, 
the King’s agents could watch from a distance but 
would have no way of finding out what was going 
on inside. As technology developed, the protection 
offered by property rights diminished. Wiretaps, for 
example, require no physical intrusion, but can be 
implemented at a distance. FLIR images can be taken 
from an airplane. The courts were reluctant to accept 
the idea that, as technology developed, the sphere of 
protection for private life must shrink. Instead, it was 
recognized that the rights of private property were to 
some extent a proxy for the privacy that ownership 
of property originally conferred, and therefore, as 
the state’s technical capacity for peeking and snoop¬ 
ing increased, the idea of a protected sphere of pri¬ 
vacy was refined and developed. The perspective 
adopted by the Court in Hunter v. Southam, supra, 
accordingly, is that s. 8 “protects people, not places” 
(p. 159). See also R. v. Thompson, [1990] 2 S.C.R. 
1111, at p. 1142. 


le sous-sol de sa maison de Kingsville en Ontario, 
mais le principe reste le meme. Prenant appui sur 
les fondements de la common law, l’art. 8 de la 
Charte cree pour « [c]hacun » des zones d’autono- 
mie personnelle dans lesquelles «toutes les forces 
de la Couronne » ne peuvent pas entrer. Ces zones 
sont maintenant reunies sous 1’appellation generale 
de « vie privee », mais le juge Dickson (plus tard 
Juge en chef) s’est prudemment garde, dans 1’ar¬ 
ret Hunter c. Southam Inc., [1984] 2 R.C.S. 145, 

р. 159, d’exclure de l’objet de Part. 8 la protection 
« d’autres droits que le droit a la vie privee » : 

A l’instar de la Cour supreme des Etats-Unis, j’hesi- 
terais a exclure la possibilite que le droit a la protection 
contre les fouilles, les perquisitions et les saisies abusives 
protege d’autres droits que le droit a la vie privee mais, 
pour les fins du present pourvoi, je suis convaincu que la 
protection qu’il offre est au moins aussi etendue. 

La plupart des regies de droit applicables en cette 
matiere trahissent leur rattachement au droit relatif 
a la violation de la propriete. Autrefois, la vie privee 
etait associee a la propriete privee et la possession 
de cette propriete constituait une protection contre 
les intrus. Si les droits de propriete privee etaient 
respectes et que les rideaux des maisons etaient tires 
(ou les ponts-levis des chateaux, leves), les man¬ 
dataries du roi pouvaient observer a distance, mais 
ils ne disposaient d’aucun moyen de savoir ce qui 
se passait a l’interieur. La protection offerte par les 
droits de propriete a diminue a mesure que la techno- 
logie a progresse. L’ecoute electronique, par exem- 
ple, peut etre mise en oeuvre a distance sans intru¬ 
sion physique. Les images FLIR peuvent etre prises 
d’un avion. Les tribunaux ont hesite a accepter l’idee 
que l’aire de protection de la vie privee doit retrecir 
a mesure que la technologie se developpe. Ils ont 
plutot reconnu que les droit en matiere de propriete 
privee servaient, dans une certaine mesure, de vehi- 
cule au droit a la vie privee que conferait a l’origine 
la propriete d’un bien et, par consequent, a mesure 
qu’augmentait la capacite technique de l’Etat de 
fureter, l’idee d’une aire de vie privee protegee s’est 
precisee et developpee. C’est ainsi que notre Cour a 
adopte, dans I ’ arret Hunter c. Southam, precite, le 
point de vue selon lequel l’art. 8 « protege les per- 
sonnes et non les lieux » (p. 159). Voir egalement R. 

с. Thompson, [1990] 2 R.C.S. 1111, p. 1142. 
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A. Striking the Balance 

At the same time, social and economic life creates 
competing demands. The community wants privacy 
but it also insists on protection. Safety, security and 
the suppression of crime are legitimate countervail¬ 
ing concerns. Thus s. 8 of the Charter accepts the 
validity of reasonable searches and seizures. A bal¬ 
ance must be struck, as held in Hunter v. Southam, 
supra, at pp. 159-60, per Dickson J.: 

... an assessment must be made as to whether in a par¬ 
ticular situation the public’s interest in being left alone by 
government must give way to the government’s interest in 
intruding on the individual’s privacy in order to advance 
its goals, notably those of law enforcement. 

The notion of the “balance” was also canvassed 
by Sopinka J. in advocating a “contextual approach” 
in R. v. Plant, [1993] 3 S.C.R. 281, at p. 293: 

Consideration of such factors as the nature of the 
information itself, the nature of the relationship between 
the party releasing the information and the party claiming 
its confidentiality, the place where the information was 
obtained, the manner in which it was obtained and the 
seriousness of the crime being investigated allows for a 
balancing of the societal interests in protecting individ¬ 
ual dignity, integrity and autonomy with effective law 
enforcement. 

In the result the right to be free from examination 
by the state is subject to constitutionally permis¬ 
sible limitations. First, “not every form of exam¬ 
ination conducted by the government will con¬ 
stitute a ‘search’ for constitutional purposes. On 
the contrary, only where those state examinations 
constitute an intrusion upon some reasonable pri¬ 
vacy interest of individuals does the government 
action in question constitute a ‘search’ within the 
meaning of s. 8”; Evans, supra, at para. 11. It is 
only “[i]f the police activity invades a reasona¬ 
ble expectation of privacy, [that] the activity is a 
search”; R. v. Wise, [1992] 1 S.C.R. 527, at p. 533. 
Second, as the language of s. 8 implies, even those 
investigations that are “searches” are permissible 
if they are “reasonable”. A search will not offend 
s. 8 if it is authorized by a reasonable law and car¬ 
ried out in a reasonable manner: R. v. Caslake, 


A. La recherche d'un equilibre 

En me me temps, la vie economique et sociale cree 
des demandes concurrentes. Les citoyens tiennent a 
leur vie privee, mais ils veulent egalement etre pro¬ 
teges. La repression du crime et la securite sont des 
preoccupations legitimes tout aussi valables. Ainsi, 
Tart. 8 de la Charte reconnait la validite des fouilles, 
perquisitions et saisies non abusives . II faut etablir 
un equilibre, comme le juge Dickson Ta indique 
dans Hunter c. Southam, precite, p. 159-160 : 

. . . il faut apprecier si, dans une situation donnee, le droit 
du public de ne pas etre importune par le gouvernement 
doit ceder le pas au droit du gouvernement de s’immiscer 
dans la vie privee des particuliers afin de realiser ses fins 
et, notamment, d’assurer l’application de la loi. 

Le juge Sopinka a lui aussi aborde la notion 
d’« equilibre» lorsqu’il a preconise T adoption 
d’une « methode contextuelle » dans Tarret R. c. 
Plant, [1993] 3 R.C.S. 281, p. 293 : 

L’examen de facteurs tels la nature des renseigne- 
ments, celle des relations entre la partie divulguant les 
renseignements et la partie en reclamant la confidentia- 
lite, l’endroit ou ils ont ete recueillis, les conditions dans 
lesquelles ils ont ete obtenus et la gravite du crime fai- 
sant l’objet de l’enquete, permet de ponderer les droits 
societaux a la protection de la dignite, de l’integrite et de 
l’autonomie de la personne et l’application efficace de la 
loi. 

II s’ensuit que le droit a la protection contre les 
enquetes de TEtat est assujetti a des restrictions 
constitutionnellement acceptables. Premierement, 
«tout type d’enquete gouvernementale ne consti- 
tuera pas forcement, sur le plan constitutionnel, une 
“fouille ou perquisition”. Au contraire, ce n’est que 
lorsque les enquetes de l'Etat empietent sur un droit 
raisonnable des particuliers a la vie privee que Tac¬ 
tion gouvernementale en cause constitue une “fouille 
ou perquisition” au sens de Tart. 8 » : Evans, pre¬ 
cite, par. 11. Ce n’est que « [s]i l’activite de la police 
a pour effet de dejouer une attente raisonnable en 
matiere de respect de la vie privee [qu’]elle consti¬ 
tue alors une fouille » : R. c. Wise, [1992] 1 R.C.S. 
527, p. 533. Deuxiemement, comme le laisse enten¬ 
dre le texte de Tart. 8, meme les enquetes qui cons¬ 
tituent des « fouilles ou perquisitions » sont accep¬ 
tables si elles sont « raisonnables ». Une fouille ou 
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[1998] 1 S.C.R. 51; R. v. Collins, [1987] 1 S.C.R. 
265. 


B. The Reasonable Expectation of Privacy 

Accordingly, the Court early on established a 
purposive approach to s. 8 in which privacy became 
the dominant organizing principle. “The guarantee 
of security from unreasonable search and seizure 
only protects a reasonable expectation”: Hunter v. 
Southam, supra, at p. 159 (emphasis in original). 
Given the bewildering array of different techniques 
available to the police (either existing or under 
development), the alternative approach of a judicial 
“catalogue” of what is or is not permitted by s. 8 
is scarcely feasible. The principled approach was 
carried forward in R. v. Edwards, [1996] 1 S.C.R. 
128, at para. 45, where Cory J., referring to the need 
to consider “the totality of the circumstances”, laid 
particular emphasis on (1) the existence of a subjec¬ 
tive expectation of privacy; and (2) the objective rea¬ 
sonableness of the expectation. 


Within the general principle thus stated, the cases 
have come to distinguish among a number of pri¬ 
vacy interests protected by s. 8. These include per¬ 
sonal privacy, territorial privacy and informational 
privacy. 

Privacy of the person perhaps has the strongest 
claim to constitutional shelter because it protects 
bodily integrity, and in particular the right not to have 
our bodies touched or explored to disclose objects or 
matters we wish to conceal. The state cannot con¬ 
duct warrantless strip searches unless they are inci¬ 
dent to a lawful arrest and performed in a reasonable 
manner (R. v. Golden, [2001] 3 S.C.R. 679, 2001 
SCC 83, at paras. 90-92) in circumstances where 
the police have reasonable and probable grounds for 
concluding that a strip search is necessary in the par¬ 
ticular circumstances of the arrest (para. 98). Nor 
may the police take bodily samples without authori¬ 
zation: R. v. Stillman, [1997] 1 S.C.R. 607. 


perquisition ne contrevient pas a Part. 8 si elle est 
autorisee par une regie de droit raisonnable et execu- 
teed’unemaniere raisonnable :R. c. Caslake, [1998] 

1 R.C.S. 51 -,R.c. Collins, [1987] 1 R.C.S. 265. 

B. L’attente raisonnable en matiere de vie privee 

La Cour a done tres tot adopte a l’egard de Tart. 19 
8 une methode teleologique axee principalement sur 
le respect de la vie privee. « La garantie de protec¬ 
tion contre les fouilles, les perquisitions et les sai- 
sies abusives ne vise qu’une attente raisonnable » : 
Hunter c. Southam, precite, p. 159 (souligne dans 
Toriginal). Etant donne Tensemble deconcertant de 
techniques differentes (existantes ou en developpe- 
ment) qui s’offrent a la police, il ne serait guere rea- 
liste d’appliquer Tautre methode consistant a eta- 
blir un « catalogue »judiciaire de ce qui est ou n’est 
pas permis par Tart. 8. La methode fondee sur des 
principes a ete precisee dans T arret R. c. Edwards, 
[1996] 1 R.C.S. 128, par. 45, oil le juge Cory, en 
indiquant qu’il fallait tenir compte de « Tensemble 
des circonstances », a insiste sur l’importance de 
Texistence d’une attente subjective en matiere de 
vie privee, et sur Timportance du caractere raison¬ 
nable de l’attente sur le plan objectif. 

on 

Dans le cadre du principe general ainsi formule, 
la jurisprudence est parvenue a distinguer un certain 
nombre d’aspects du droit a la vie privee que pro¬ 
tege Tart. 8, notamment des aspects qui ont trait a la 
personne, aux lieux et a T information. 

2i 

La vie privee qui a trait a la personne peut le plus 
fortement pretendre a une protection constitution- 
nelle parce qu’elle protege l’integrite corporelle et 
plus particulierement le droit de refuser toute pal¬ 
pation ou exploration corporelle qui devoilerait des 
objets ou des matieres qu’une personne veut dissi- 
muler. L’Etat ne peut effectuer de fouille a nu sans 
mandat sauf si elle est accessoire a une arrestation 
legale et si elle est effectuee de facon non abusive 
(. R . c. Golden, [2001] 3 R.C.S. 679, 2001 CSC 83, 
par. 90-92), dans des cas ou la police a des motifs 
raisonnables de croire que la fouille a nu est neces- 
saire dans les circonstances particulieres de T arres¬ 
tation (par. 98). La police ne peut pas non plus prele¬ 
ver sans autorisation des echantillons de substances 
corporelles : R. c. Stillman, [1997] 1 R.C.S. 607. 


2004 SCC 67 (Can LI I) 







444 


R. v. TESSLING Binnie J. 


[2004] 3 S.C.R. 


The original notion of territorial privacy (“the 
house of everyone is to him as his castle and for¬ 
tress”: Semayne’s Case, [1558-1774] All E.R. 
Rep. 62 (1604), at p. 63) developed into a more 
nuanced hierarchy protecting privacy in the home, 
being the place where our most intimate and pri¬ 
vate activities are most likely to take place {Evans, 
supra, at para. 42; R. v. Silveira, [1995] 2 S.C.R. 
297, at para. 140, per Cory J.: “[t]here is no place 
on earth where persons can have a greater expec¬ 
tation of privacy than within their ‘dwelling- 
house’”; R. v. Feeney, [1997] 2 S.C.R. 13, at para. 
43), in diluted measure, in the perimeter space 
around the home (R. v. Kokesch, [1990] 3 S.C.R. 
3; R. v. Grant, [1993] 3 S.C.R. 223, at pp. 237 and 
241; R. v. Wiley, [1993] 3 S.C.R. 263, at p. 273), 
in commercial space {Thomson Newspapers Ltd. v. 
Canada (Director of Investigation and Research, 
Restrictive Trade Practices Commission), [1990] 

1 S.C.R. 425, at pp. 517-19; R. v. McKinlay 
Transport Ltd., [1990] 1 S.C.R. 627, at pp. 641 
et seq.), in private cars {Wise, supra, at p. 533; R. 
v. Mellenthin, [1992] 3 S.C.R. 615), in a school 
{R. v. M. (M.R.), [1998] 3 S.C.R. 393, at para. 32), 
and even, at the bottom of the spectrum, a prison 
(Weatherall v. Canada (Attorney General), [1993] 

2 S.C.R. 872, at p. 877). Such a hierarchy of places 
does not contradict the underlying principle that s. 
8 protects “people, not places”, but uses the notion 
of place as an analytical tool to evaluate the rea¬ 
sonableness of a person’s expectation of privacy. 


Beyond our bodies and the places where we 
live and work, however, lies the thorny question 
of how much information about ourselves and 
activities we are entitled to shield from the curious 
eyes of the state (R. v. S.A.B., [2003] 2 S.C.R. 678, 
2003 SCC 60). This includes commercial informa¬ 
tion locked in a safe kept in a restaurant owned by 
the accused {R. v. Law, [2002] 1 S.C.R. 227, 2002 
SCC 10, at para. 16). Informational privacy has 
been defined as “the claim of individuals, groups, 
or institutions to determine for themselves when, 
how, and to what extent information about them 
is communicated to others”: A. F. Westin, Privacy 


La notion initiale de la vie privee qui a trait aux 
lieux ([TRADUCTION] «la maison de chacun est 
pour lui son chateau et sa forteresse » : Semayne’s 
Case, [1558-1774] All E.R. Rep. 62 (1604), p. 
63) a evolue pour faire place a une hierarchie plus 
nuancee visant d’abord la vie privee dans la resi¬ 
dence, le lieu oil nos activites les plus intimes et 
privees sont le plus susceptibles de se derouler 
{Evans, precite, par. 42; R. c. Silveira, [1995] 2 
R.C.S. 297, par. 140, le juge Cory : « [i]l n’existe 
aucun endroit au monde ou une personne pos- 
sede une attente plus grande en matiere de vie 
privee que dans sa “maison d’habitation” »; R. c. 
Feeney, [1997] 2 R.C.S. 13, par. 43), puis, dans 
une moindre mesure, dans le perimetre entourant 
la residence {R. c. Kokesch, [1990] 3 R.C.S. 3; R. 
c. Grant, [1993] 3 R.C.S. 223, p. 237 et 241; R. 
c. Wiley, [1993] 3 R.C.S. 263, p. 273), dans les 
locaux commerciaux {Thomson Newspapers Ltd. 
c. Canada (Directeur des enquetes et recherches, 
Commission sur les pratiques restrictives du com¬ 
merce), [1990] 1 R.C.S. 425, p. 517-519; R. c. 
McKinlay Transport Ltd., [1990] 1 R.C.S. 627, p. 
641 et suiv.), dans les vehicules prives {Wise, pre¬ 
cite, p. 533; R. c. Mellenthin, [1992] 3 R.C.S. 615), 
dans les ecoles {R. c. M. (M.R.), [1998] 3 R.C.S. 
393, par. 32), et meme, au has de l’echelle, dans les 
prisons {Weatherall c. Canada (Procureur gene¬ 
ral), [1993] 2 R.C.S. 872, p. 877). Cette hierar¬ 
chie des lieux n’est pas contraire au principe sous- 
jacent selon lequel l’art. 8 protege « les personnes 
et non les lieux », mais elle emploie la notion de 
lieu comme instrument d’evaluation du caractere 
raisonnable de T attente en matiere de vie privee. 

Au-dela de notre integrite corporelle et des lieux 
ou nous vivons et travaillons, toutefois, se pose 
l’epineuse question des renseignements qui nous 
concernent et des activites que nous pouvons sous- 
traire a la curiosite de l’Etat (R. c. S.A.B., [2003] 2 
R.C.S. 678, 2003 CSC 60). Cela englobe les rensei¬ 
gnements commerciaux conserves dans un coffre- 
fort dans un restaurant appartenant a T accuse {R. c. 
Law, [2002] 1 R.C.S. 227, 2002 CSC 10, par. 16). 
Le droit au respect du caractere prive des renseigne¬ 
ments personnels a ete defini comme [TRADUCTION] 
« le droit revendique par des particuliers, des grou- 
pes ou des institutions de determiner eux-memes 
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and Freedom (1970), at p. 7. Its protection is predi¬ 
cated on 


the assumption that all information about a person is in 
a fundamental way his own, for him to communicate or 
retain ... as he sees fit. 

(Report of a Task Force established jointly by 
Department of Communications/Department of 
Justice, Privacy and Computers (1972), at p. 13) 


The distinction between personal, territorial and 
informational privacy provides useful analytical 
tools, but of course in a given case, the privacy inter¬ 
est may overlap the categories. Here, for example, 
the privacy interest is essentially informational (i.e., 
about the respondent’s activities) but it also impli¬ 
cates his territorial privacy because although the 
police did not actually enter his house, that is where 
the activities of interest to them took place. 


C. Drawing the “Reasonableness” Line 

Privacy is a protean concept, and the difficult 
issue is where the “reasonableness” line should be 
drawn. Sopinka J. offered a response to this ques¬ 
tion in the context of informational privacy in Plant, 
supra, at p. 293, as follows: 


In fostering the underlying values of dignity, integrity 
and autonomy, it is fitting that s. 8 of the Charter should 
seek to protect a biographical core of personal informa¬ 
tion which individuals in a free and democratic society 
would wish to maintain and control from dissemination 
to the state. This would include information which tends 
to reveal intimate details of the lifestyle and personal 
choices of the individual . [Emphasis added.] 


I I emphasize the word “include” because Sopinka 
J. was clear that his illustration (“intimate details of 
the lifestyle and personal choices”) was not meant 
to be exhaustive, and should not be treated as such. 
Nevertheless, Plant clearly establishes that not all 


le moment, la maniere et la mesure dans lesquels 
des renseignements les concernant sont communi¬ 
ques » : A. F. Westin, Privacy and Freedom (1970), 
p. 7. La protection de ce droit repose sur 

[le] postulat selon lequel 1’information de caractere per¬ 
sonnel est propre a l’interesse, qui est libre de la commu- 
niquer ou de la taire comme il 1’entend. 

(Rapport du groupe d’etude etabli conjointement 
par le ministere des Communications et le ministere 
de la Justice, L’ordinateur et la vie privee (1972), 
p. 13) 

La distinction entre les aspects du droit a la vie 
privee selon qu’ils ont trait a la personne, aux lieux 
ou a F information nous fournit des outils d’ana¬ 
lyse utiles, mais dans une affaire donnee, bien sur, 
divers aspects peuvent se recouper. En l’espece, par 
exemple, c’est l’aspect qui a trait a l’information qui 
domine (les renseignements concernant les activi- 
tes du defendeur), mais hasped qui a trait au lieu 
intervient aussi parce que, meme si la police n’est 
pas effectivement entree chez l’accuse, c’est dans sa 
maison que se deroulaient les activites qui interes- 
saient les forces de l’ordre. 


C. La limite du « caractere raisonnable » 


25 

La vie privee etant une notion proteiforme, il 
est difficile de fixer la limite du « caractere rai¬ 
sonnable ». Dans 1’arret Plant, precite, p. 293, le 
juge Sopinka a propose la solution suivante relati- 
vement a l’aspect informationnel du droit a la vie 
privee : 


Etant donne les valeurs sous-jacentes de dignite, d’in- 
tegrite et d’autonomie qu’il consacre, il est normal que 
l’art. 8 de la Charte protege un ensemble de renseigne¬ 
ments biographiques d’ordre personnel que les particu- 
liers pourraient, dans une societe libre et democratique, 
vouloir constituer et soustraire a la connaissance de l’Etat. 
Il pourrait notamment s’agir de renseignements tendant a 
reveler des details intimes sur le mode de vie et les choix 
personnels de l’individu . [Je souligne.] 

Je souligne le mot « notamment» parce que le 
juge Sopinka a clairement indique que son exem¬ 
ple (« des details intimes sur le mode de vie et les 
choix personnels ») ne se voulait pas exhaustif et 
ne devait pas etre considere comme tel. Cependant, 
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I information an individual may wish to keep confi¬ 
dential necessarily enjoys s. 8 protection. 

27 

The distinction between informational and terri¬ 
torial privacy is of some assistance in drawing the 
“reasonableness” line in the factual situation before 
the Court. Whereas Abella J.A. treated the FLIR 
imaging as equivalent to a search of the home, and 
thus “worthy of the state’s highest respect” (para. 
33), I think it is more accurately characterized as 
an external search for information about the home 
which may or may not be capable of giving rise to an 
inference about what was actually going on inside, 
depending on what other information is available. 


1’arret Plant etablit clairement que les renseigne- 
ments dont une personne peut vouloir preserver la 
confidentialite ne benehcient pas tous de la protec¬ 
tion de l’art. 8. 

La distinction entre les aspects du droit a la vie 
privee en ce qui a trait aux lieux ou a 1’information 
peut nous aider a fixer la limite du « caractere rai- 
sonnable » dans les circonstances de Tespece. La 
juge Abella a considere que Timagerie FLIR equi- 
valait a une perquisition a la residence de Taccuse, 
ou [TRADUCTION] «l’Etat doit manifester le plus 
grand respect» (par. 33) du droit a la vie privee, 
mais j’estime pour ma part qu’il est plus exact d’y 
voir un mode externe de collecte de renseignements 
au sujet de la maison, a partir desquels il sera ou non 
possible de faire des deductions sur ce qui se passe a 
l’interieur, selon les autres renseignements qui sont 
disponibles. 



Moreover, because I emphasize the informational 
aspect, my focus is on the quality of information that 
FLIR imaging can actually deliver, whereas Abella 
J.A., looking to safeguard the home, looked more to 
the “theoretical capacity” of the FLIR technology. 
For example, her reasons include the prediction that 
“[t]he nature of the intrusiveness is subtle but almost 
Orwellian in its theoretical capacity” (para. 79). 


De plus, comme je fais primer T aspect qui a 
trait a l’information, je mets Faccent sur la qua- 
lite de Finformation que l’imagerie FLIR permet 
d’obtenir, alors que la juge Abella, qui cherchait a 
proteger la residence, s’est arretee d’avantage a la 
[TRADUCTION] « capacite theorique » de la techni¬ 
que FLIR, predisant par exemple dans ses motifs 
que [TRADUCTION] « [l]a nature de l’intrusion est 
subtile, mais sa capacite theorique la rend presque 
orwelienne »(par. 79). 


In my view, with respect, the reasonableness line 
has to be determined by looking at the information 
generated by existing FLIR technology, and then 
evaluating its impact on a reasonable privacy inter¬ 
est. If, as expected, the capability of FLIR and other 
technologies will improve and the nature and quality 
of the information hereafter changes, it will be a dif¬ 
ferent case, and the courts will have to deal with its 
privacy implications at that time in light of the facts 
as they then exist. 


En toute deference, je suis d’avis qu’il faut deter¬ 
miner la limite du caractere raisonnable en exami¬ 
nant les renseignements produits par la technique 
FLIR existante et en analysant ensuite leur inci¬ 
dence sur le droit en matiere d’attente raisonnable 
de vie privee. Si, comme on peut s’y attendre, les 
possibilites de la technique FLIR et d’autres tech¬ 
niques evoluent et entrainent des changements dans 
la nature et la qualite des renseignements obtenus, 
les circonstances seront differentes et les tribunaux 
devront se prononcer sur son incidence en matiere 
de vie privee a ce moment-la, en fonction des faits 
qui leur seront alors presentes. 


Counsel for the respondent of course views these 
matters somewhat differently. He points to the 
observation of La Forest J. in R. v. Wong, [1990] 3 


L’avocat de F intime envisage naturellement ces 
questions de fagon differente, et il signale l’observa- 
tion suivante qu’a faite le juge Fa Forest dans F arret 
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S.C.R. 36, a case dealing with surveillance by video 
camera, at pp. 43-44: 

In Duarte [[1990] 1 S.C.R. 30], this Court held that 
unauthorized electronic audio surveillance violates s. 8 
of the Charter. It would be wrong to limit the implica¬ 
tions of that decision to that particular technology. Rather 
what the Court said in Duarte must be held to embrace 
all existing means by which the agencies of the state can 
electronically intrude on the privacy of the individual, 
and any means which technology places at the disposal 
of law enforcement authorities in the future. [Emphasis 
in original.] 

I do not read this passage as entrenching a free¬ 
standing prohibition on electronic or other technolo¬ 
gies without a warrant. The question is: does FLIR 
technology in fact intrude on the reasonable sphere 
of privacy of an individual? 

D. The “Totality of the Circumstances” Test 

I proceed on the basis of the “totality of the cir¬ 
cumstances” test set out by Cory J. in Edwards and 
the questions listed therein, at para. 45, but the ques¬ 
tions need to be tailored to the circumstances of the 
present case. 

(1) Did the Respondent Have a Reasonable 

Expectation of Privacy? 

On the facts of this case, we need to address: 

1. What was the subject matter of the FLIR 
image? 

2. Did the respondent have a direct interest in the 
subject matter of the FLIR image? 

3. Did the respondent have a subjective expecta¬ 
tion of privacy in the subject matter of the FLIR 
image? 

4. If so, was the expectation objectively reason¬ 
able? In this respect, regard must be had to: 

a. the place where the alleged “search” 
occurred; 


R. c. Wong, [1990] 3 R.C.S. 36, p. 43-44, une affaire 
qui portait sur la surveillance par camera video : 

Dans l’arret Duarte [[1990] 1 R.C.S. 30], cette Cour a 
conclu que la surveillance electronique audio non auto- 
risee constitue une violation de l’art. 8 de la Charte. II 
serait errone de limiter les effets de cette decision a cette 
technologie particuliere. II faudrait plutot conclure que 
les principes enonces dans 1’arret Duarte embrassent tous 
les moyens actuels permettant a des agents de l’Etat de 
s’introduire electroniquement dans la vie privee des per- 
sonnes, et tous les moyens que la technologie pourra a 
l’avenir mettre a la disposition des autorites chargees de 
l’application de la loi. [Souligne dans 1’original.] 

Selon moi, ce passage ne consacre pas d’interdiction 
distincte visant T utilisation sans mandat de techni¬ 
ques, electroniques ou autres. La question est de 
savoir si le recours a la technique FLIR constitue en 
fait une intrusion dans la sphere raisonnable de vie 
privee d’une personne. 

D. Le critere de « Tensemble des circonstances » 

J’applique le critere de « Tensemble des cir¬ 
constances » formule par le juge Cory dans 1’arret 
Edwards et je reponds aux questions enumerees au 
par. 45 de cette decision, en les adaptant aux cir¬ 
constances de la presente espece. 

(1) L’ intime avait-il une attente raisonnable en 

matiere de vie privee? 

Vu les faits en l’espece, il faut repondre aux ques¬ 
tions suivantes : 

1. Quel est l’objet de V image FLIR? 

2. L’intime possedait-il des droits sur l’objet de 
l’image FLIR? 

3. L’intime avait-il une attente subjective en 
matiere de vie privee relativement a l’objet de 
1’image FLIR? 

Dans 1’affirmative, cette attente etait-elle objec- 
tivement raisonnable? A cet egard, il faut tenir 
compte des elements suivants : 

a. l’endroit ou la pretendue « perquisition » a 
eu lieu; 


4. 
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b. whether the subject matter was in public 
view; 

c. whether the subject matter had been aban¬ 
doned; 

d. whether the information was already in the 
hands of third parties; if so, was it subject 
to an obligation of confidentiality? 

e. whether the police technique was intrusive 
in relation to the privacy interest; 

f. whether the use of surveillance technology 
was itself objectively unreasonable; 

g. whether the FLIR heat profile exposed 
any intimate details of the respondent’s 
lifestyle, or information of a biographical 
nature. 

(2) If There Was a Reasonable Expectation of 

Privacy in This Case, Was it Violated by the 

Police Conduct? 

With respect to this second question, as Abella 
J.A. pointed out, the law is clear that warrantless 
searches are presumptively unreasonable, absent 
exigent circumstances ( Hunter v. Southam, supra ; 
Collins, supra, at p. 278; Evans, supra', and Grant, 
supra). However, the second question is only reached 
if the first question is answered in the affirmative. 

E. Did the Respondent Have a Reasonable 

Expectation of Privacy in the Subject Matter of 

the FLIR Image ? 

(1) What Is the Subject Matter of a FLIR 

Image? 

The parties agree that for present purposes the 
subject matter of FLIR technology was accurately 
set out in the information used by the RCMP to 
obtain the search warrant after the FLIR overflight, 
as follows: 

Thermal infrared systems are often used to con¬ 
duct “structure profiles”. These devices are passive 


b. si l’objet etait a la vue du public; 

c. si l’objet avait ete abandonne; 

d. si des tiers possedaient deja les renseigne- 
ments; dans T affirmative, ces renseigne- 
ments etaient-ils vises par une obligation 
de confidentialite? 

e. si la technique policiere a porte atteinte au 
droit a la vie privee; 

f. si le recours a la technique de surveillance 
etait elle-meme deraisonnable d’un point 
de vue objectif; 

g. si le profil thermique obtenu a l’aide du 
dispositif FLIR a revele des details intimes 
sur le mode de vie de V intime ou des ren- 
seignements d’ordre biographique le con- 
cernant. 

(2) Si 1’ intime avait une attente raisonnable en 

matiere de vie privee en l’espece, a-t-elle ete 

violee par la conduite de la police? 

Quant a la deuxieme question, comme l’a 
signale la juge Abella, selon la loi, il est clair que 
les perquisitions sans mandat sont presumees abu- 
sives en Tabsence de situation d’urgence ( Hunter 
c. Southam, precite; Collins, precite, p. 278; Evans, 
precite; et Grant, precite). Toutefois, pour arriver a 
cette deuxieme question, il faut auparavant que la 
premiere question ait recu une reponse affirmative. 

E. L'intime avait-il une attente raisonnable en 

matiere de vie privee relativement a Vobjet de 

Vimage FLIR? 

(1) Quel est l’objet d’une image FLIR? 

Les parties reconnaissent que, pour ce qui est de 
la presente espece, l’objet de la technique FLIR a ete 
enonce avec exactitude comme suit dans la denon- 
ciation presentee par la GRC en vue de l’obtention 
du mandat de perquisition, apres le vol FLIR : 

[TRADUCTION] Les systemes de detecteur infrarouge sont 
souvent utilises pour effectuer des « profils de structure ». 
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instruments which are sensitive to only thermal sur¬ 
face radiant temperature. The devices do not see into, or 
through structures. The FLIR system detects only energy 
which is radiated from the outside surface of an object. 
Internal heat which is transmitted to the outside surface 
of an object is detectable. This device ... is essentially a 
camera that takes photographs of heat instead of light. . . 
The rooms of marijuana growing operations with halide 
lights are warmer than the average room in a residence. 
The walls of these rooms emanate this heat to the out¬ 
side, and are therefore detectable by the FLIR. Heat in 
a residence is usually evenly distributed throughout the 
building’s exterior. By comparing the pattern of heat 
emanating from the structure, it is possible to detect pat¬ 
terns of heat showing rooms or sections of a structure that 
may be housing the marijuana growing operation. 


It is evident from the final sentence that a FLIR 
image is only as helpful as the inferences that it is 
capable of supporting. After reviewing the evidence, 
Abella J.A. concluded (at para. 69): 

Some perfectly innocent internal activities in the home 
can create the external emanations detected and measured 
by the FLIR, and many of them, such as taking a bath or 
using lights at unusual hours, are intensely personal. 


While sources such as baths and innocent light fix¬ 
tures “create” external emanations of heat, the evi¬ 
dence is clear that FLIR technology cannot at this 
state of its development differentiate between one 
heat source and another. The inferences that may be 
justified are extremely limited, as discussed in R. v. 
Hutchings (1996), 111 C.C.C. (3d) 215 (B.C.C.A.), 
at para. 29. 

It seems to me that Abella J.A. put her finger on 
the key to this case when she observed with respect 
to FLIR’s present utility that “[t]he surface ema¬ 
nations are, on their own, meaningless ” (para. 66 
(emphasis added)). The information obtained via 
a FLIR image, by itself, cannot provide sufficient 
grounds to obtain a search warrant. This is because, 


Ces dispositifs sont des instruments passifs, uniquement 
sensibles au rayonnement thermique d’une surface. Les 
dispositifs ne voient pas a l’interieur des structures ni a 
travers celles-ci. Le systeme FLIR se limite a detecter 
l’energie qui rayonne de la surface exterieure d’un objet. 

La chaleur interne transmise a la surface exterieure est 
detectable. Pour l’essentiel, ce dispositif [. . .] est une 
camera qui prend des photographies de la chaleur plutot 
que de la lumiere [. . .] Les pieces dans lesquelles des 
plants de marijuana poussent a l’aide de lampes haloge- 
nes sont plus chaudes que, en moyenne, les autres pieces 
d’une residence. De la chaleur emane de leurs murs, vers 
1’exterieur du batiment. Ainsi ces murs deviennent-ils 
detectables par le systeme FLIR. La chaleur est habituel- 
lement distribute de fa£on uniforme a l’interieur d’une 
residence et a sa surface exterieure. En comparant les dif¬ 
ferences de chaleur entre les elements de la structure, il 
est possible de detecter des repartitions de chaleur qui 
indiquent la presence d’une culture de marijuana et qui 
designent des pieces ou des sections de structure suscep- 
tibles d’abriter une telle culture. 

35 

La derniere phrase montre clairement que les 
images FLIR n’ont pas plus d’utilite que les deduc¬ 
tions qui peuvent en etre tirees. Apres avoir examine 
la preuve, la juge Abella est parvenue a la conclu¬ 
sion suivante (par. 69) : 

[TRADUCTION] Certaines activites parfaitement 
innocentes peuvent produire des emanations externes 
detectables et mesurables par le FLIR. Parmi ces activi¬ 
tes, plusieurs — comme prendre un bain ou utiliser des 
lumieres a des heures inhabituelles — sont eminemment 
personnelles. 

Des sources de chaleur comme le bain et d’inno¬ 
cents appareils d’eclairage « produisent » des ema¬ 
nations externes de chaleur, mais la preuve demon- 
tre clairement que la technique FLIR ne peut, a ce 
stade de son developpement, permettre de distinguer 
entre differentes sources de chaleur. Les deductions 
justifiables sont extremement limitees, comme il en 
a ete question dans T arret R. c. Hutchings (1996), 

111 C.C.C. (3d) 215 (C.A.C.-B.), par. 29. 

O/T 

Il me semble que la juge Abella a la reponse 
en l’espece lorsqu’elle fait observer, au sujet de 
l’utilite du systeme FLIR a l’heure actuelle, que 
[TRADUCTION] « [l]es emanations de surface n’ont, 
en elles-memes, aucune signification » (par. 66 (je 
souligne)). L’information obtenue dans une image 
FLIR ne saurait en soi fournir des motifs suffisants 
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as the Crown acknowledges, the relative crudity of 
the present technology does not, in itself, permit 
any inferences about the precise activity giving rise 
to the heat. For that, other evidence is required to 
determine if there is any reason to believe the source 
of the heat is a marijuana grow-op. As Crown coun¬ 
sel put the point in oral argument, the process of 
obtaining a search warrant sits “on a fulcrum. And 
you pile straws on one side. And this [FLIR image] 
is one of the straws.” Moreover, “if you don’t have 
a number of other cogent items of evidence, [FLIR] 
isn’t going to help you greatly”. Based on current 
FLIR technology, this is correct. 


(2) Did the Respondent Have a Direct Interest in 

the Subject Matter of the Image? 

In Edwards, supra, the Court held that an accused 
had no s. 8 interest in the contents of his girlfriend’s 
apartment. No such problem arises in this case. 
The house under surveillance was the respondent’s 
home. 

(3) Did the Respondent Have a Subjective 

Expectation of Privacy in the Subject Matter 

of the FLIR Image? 

The respondent did not testify on the voir dire on 
his s. 24(2) application to exclude the evidence, but 
in my view it may be presumed unless the contrary 
is shown in a particular case that information about 
what happens inside the home is regarded by the 
occupants as private. Such an expectation is rooted 
in the ancient law of trespass and finds its modern 
justification in the intimacies of personal and family 
life. This is the approach adopted by the Ontario 
Court of Appeal and, so far as it goes, I agree with 
it. 


The Crown takes the position that the escape of 
heat from outside a home, like the escape of smoke 
from a fireplace chimney or cooking odours from 
a kitchen fan, represents the voluntary exposure of 


d’obtenir un mandat de perquisition. Comme le 
reconnait le ministere public, cela s’explique par le 
fait que le stade relativement primitif de la techno- 
logie ne permet pas de deduire l’activite precise qui 
produit la chaleur. II faut disposer d’ autres elements 
de preuve pour determiner s’il existe des motifs de 
croire que la chaleur provient de la culture de mari¬ 
juana. Comme l’a fait valoir l’avocat du ministere 
public dans son plaidoyer, le processus d’obtention 
d’un mandat de perquisition repose [TRADUCTION] 
« sur un pivot. Et vous empilez les brins de paille 
d’un cote. Et c’est [l’image FLIR] un des brins de 
paille. » De plus, [TRADUCTION] « si vous ne dis- 
posez pas d’un certain nombre d’autres elements 
de preuve convaincants, [Timage FLIR] ne sera pas 
d’une grande utilite ». 

(2) L’intime possedait-il des droits sur l’objet de 

l’image? 

Dans 1’arret Edwards, precite, la Cour ajuge que 
1’accuse ne pouvait revendiquer le droit garanti a 
l’art. 8 relativement au contenu de Tappartement de 
sa petite amie. Ce probleme ne se pose pas en l’es- 
pece; la maison sous surveillance etait la residence 
de l’intime. 

(3) L’intime avait-il une attente subjective en 

matiere de vie privee relativement a l’objet 

de l’image FLIR? 

L’intime n’a pas temoigne lors du voir-dire relatif 
a sa demande d’exclusion de la preuve fondee sur 
le par. 24(2), mais je suis d’avis qu’on peut presu¬ 
mes jusqu’a preuve du contraire, que les occupants 
d’une residence considerent comme prives les ren- 
seignements concernant ce qui se passe a I’interieur 
de la residence. Cette attente remonte aux anciennes 
regies de droit relatives a la violation de la propriete 
et trouve sa justification moderne dans le caractere 
intime que revetent la vie personnelle et la vie de 
famille. C’est l’approche que la Cour d’appel de 
1’Ontario a adoptee et j’y souscris jusqu’a un certain 
point. 

Le ministere public soutient que la fuite de cha¬ 
leur a Vexterieur d’une residence, comme la fumee 
s’echappant d’une cheminee ou les odeurs de cuis- 
son sortant d’un ventilateur de cuisine, sont autant 
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information. Thus, the Crown argues, the respond¬ 
ent could have had no reasonable subjective expec¬ 
tation of privacy in the information obtained in the 
FLIR overflight. The raw information, to the extent 
it was discernible to the naked eye, had been aban¬ 
doned to the public domain in circumstances where 
casual observers or passers-by were under no obli¬ 
gation to keep the information confidential. 


It is true that a person can have no reasonable 
expectation of privacy in what he or she knowingly 
exposes to the public, or to a section of the public, or 
abandons in a public place (R. v. Boersma, [1994] 2 
S.C.R. 488; Stillman, supra, at para. 62, per Cory J., 
and at para. 226, per McLachlin J. (as she then was), 
dissenting; Evans, supra, at para. 50, per Major J., 
concurring; Baron v. Canada, [1993] 1 S.C.R. 416, 
at p. 453; Dyment, supra, at p. 435; and R. v. Monney, 
[1999] 1 S.C.R. 652, at para. 45). 

However, I do not think it can be said that “allow¬ 
ing” heat to escape rebuts an expectation of privacy 
in the way, for example, that the accused was said to 
“abandon” his privacy interest in the garbage he put 
out on the street for collection in R. v. Joyce (1996), 
95 O.A.C. 321 (C.A.), at paras. 4-5. Few people 
think to conceal their home’s heat loss profile, and 
would have difficulty doing so if they tried. Living 
as he does in a land of melting snow and spotty 
home insulation, I do not believe that the respondent 
had a serious privacy interest in the heat patterns on 
the exposed external walls of his home. However, 
the police were clearly interested in the “heat pro¬ 
file” not for its own sake but for what it might reveal 
about the activities inside the home. In that respect, 
to the extent that it is in issue, the respondent main¬ 
tained a subjective expectation of privacy. 


I should add a caveat. The subjective expecta¬ 
tion of privacy is important but its absence should 
not be used too quickly to undermine the protection 


de renseignements volontairement communiques. 
Ainsi, selon le ministere public, l’intime ne pouvait 
avoir d’attente subjective raisonnable en matiere de 
vie privee relativement aux renseignements obtenus 
lors du vol FLIR. Dans la mesure oil elle pouvait 
etre observee a l’oeil nu, Tinformation brute avait ete 
abandonnee au domaine public dans des circonstan- 
ces telles que les simples observateurs ou passants 
n’assumaient aucune obligation de preserver la con- 
fidentialite des renseignements en question. 

II est vrai que nul ne saurait avoir d’attente rai¬ 
sonnable en matiere de vie privee relativement a ce 
qu’il expose sciemment au public, ou a une partie 
du public, ou a ce qu’il abandonne dans un endroit 
public (R. c. Boersma, [1994] 2R.C.S. 488; Stillman, 
precite, par. 62, le juge Cory, par. 226, et la juge 
McLachlin (maintenant Juge en chef), dissidente; 
Evans, precite, par. 50, le juge Major, motifs con- 
cordants; Baron c. Canada, [1993] 1 R.C.S. 416, p. 
453; Dyment, precite, p. 435; R. c. Monney, [1999] 1 
R.C.S. 652, par. 45). 

Cependant, je ne crois pas qu’on puisse dire que 
le fait de « laisser » s’echapper de la chaleur refute 
une attente en matiere de vie privee au sens ou, par 
exemple, la Cour a decide dans 1’affaire R. c. Joyce 
(1996), 95 O.A.C. 321 (C.A.), par. 4-5, que l’accuse 
avait « renonce » a son droit a la vie privee afferent 
aux rebuts qu’il avait mis a la rue pour qu’ils soient 
ramasses. Peu de gens pensent a cacher le profil de 
perte de chaleur de leur residence, et ils auraient de 
la difficulty a le faire s’ils essayaient. Je ne crois 
pas que l’intime, qui vit dans un pays de fonte de 
neige et d’isolation domiciliaire plus ou moins bien 
faite, puisse revendiquer serieusement un droit a la 
vie privee relativement au profil thermique des murs 
exterieurs exposes de son domicile. La police, toute- 
fois, s’interessait nettement au « profil thermique », 
non pour le profil lui-meme, mais pour ce qu’il pou¬ 
vait reveler des activites se deroulant a Vinterieur 
de la residence. Dans la mesure ou cet aspect est en 
cause, l’intime conservait une attente subjective en 
matiere de vie privee. 

J’assortirais cette conclusion d’une reserve. 
L’attente subjective en matiere de vie privee a son 
importance, mais il ne faudrait pas utiliser trop 
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afforded by s. 8 to the values of a free and dem¬ 
ocratic society. In an age of expanding means for 
snooping readily available on the retail market, ordi¬ 
nary people may come to fear (with or without justi¬ 
fication) that their telephones are wiretapped or their 
private correspondence is being read. One recalls 
the evidence at the Watergate inquiry of conspira¬ 
tor Gordon Liddy who testified that he regularly 
cranked up the volume of his portable radio to mask 
(or drown out) private conversations because he 
feared being “bugged” by unknown forces. Whether 
or not he was justified in doing so, we should not 
wish on ourselves such an environment. Suggestions 
that a diminished subjective expectation of privacy 
should automatically result in a lowering of consti¬ 
tutional protection should therefore be opposed. It 
is one thing to say that a person who puts out the 
garbage has no reasonable expectation of privacy in 
it. It is quite another to say that someone who fears 
their telephone is bugged no longer has a subjective 
expectation of privacy and thereby forfeits the pro¬ 
tection of s. 8. Expectation of privacy is a normative 
rather than a descriptive standard. 


(4) Was the Respondent’s Expectation of Privacy 

Objectively Reasonable? 

This is a major battleground in many of the s. 8 
cases and a number of factors have emerged as help¬ 
ful “markers”. 

(a) The Place Where the Alleged Search 
Occurred 

While s. 8 protects people, not places, the place 
where the search occurs greatly influences the rea¬ 
sonableness of the individual’s expectation. In Wong, 
supra. Lamer C.J. put it this way, at p. 62: 

The nature of the place in which the surveillance 
occurs will always be an important factor to consider in 


rapidement son absence pour ecarter la protection 
des valeurs d’une societe libre et democratique 
qu’offre l’art. 8. A une epoque ou l’on peut faci- 
lement se procurer sur le marche des dispositifs 
de furetage de plus en plus diversifies, le simple 
citoyen peut en venir a craindre (a tort ou a raison) 
que son telephone soit place sous ecoute ou que 
son courrier personnel soit lu. On peut se rappeler 
le temoignage du conspirateur Gordon Liddy qui 
disait, a l’enquete sur le Watergate, qu’il montait 
le volume de son appareil radio portatif pour mas¬ 
quer (ou couvrir) ses conservations privees parce 
qu’il craignait que des micros aient ete places par 
des groupes inconnus. Que cette crainte ait ete ou 
non justifiee, nous ne devrions pas nous souhaiter 
un tel climat. II faut done refuter toute affirmation 
selon laquelle la diminution de l’attente subjec¬ 
tive en matiere de vie privee se traduira automati- 
quement par une diminution correspondante de la 
protection constitutionnelle. Affirmer qu’un parti- 
culier qui laisse ses ordures au ramassage n’a pas 
d’attente raisonnable en matiere de vie privee a leur 
sujet est une chose. Mais e’en est une toute autre de 
dire qu’une personne qui craint que son telephone 
soit sur ecoute n’a plus d’attente subjective en 
matiere de vie privee et qu’elle ne peut plus de ce 
fait revendiquer la protection de Tart. 8. L’attente 
en matiere de vie privee est de nature normative et 
non descriptive. 

(4) L’attente de Tintime en matiere de vie privee 

etait-elle objectivement raisonnable? 

Cette question est l’objet de debats vigoureux 
dans de nombreuses affaires interessant Tart. 8, et 
nombre de facteurs se sont averes des « reperes » 
utiles. 

a) L’endroit ou la pretendue perquisition a eu 

lieu 

Si T article 8 protege les personnes et non les 
lieux, le lieu de la perquisition influence grandement 
le caractere raisonnable de l’attente en matiere de 
vie privee. Le juge en chef Lamer Texprime ainsi 
dans T arret Wong, precite, p. 62 : 

La nature de l’endroit ou la surveillance a lieu sera tou- 
jours un facteur important dont il faudra tenir compte 
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determining whether the target has a reasonable expecta¬ 
tion of privacy in the circumstances. It is not, however, 
determinative. 

In this case, the image was taken of the exterior 
of the respondent’s home, a place which, as Abella 
J.A. pointed out (at para. 42), traditionally has been 
accorded the highest degree of privacy. She relied, 
in part, on the concurring judgment of McLachlin J. 
in Plant, at p. 302: 

The [electricity consumption] records are capable of tell¬ 
ing much about one’s personal lifestyle, such as how 
many people lived in the house and what sort of activi¬ 
ties were probably taking place there. The records tell a 
story about what is happening inside a private dwelling, 
the most private of places. 


The United States Supreme Court declared the use 
of FLIR technology to image the outside of a house 
to be unconstitutional in Kyllo v. United States, 533 
U.S. 27 (2001), based largely on the “sanctity of the 
home” (p. 37). We do not go so far. The fact that it 
was the respondent’s home that was imaged using 
FLIR technology is an important factor but it is not 
controlling and must be looked at in context and in 
particular, in this case, in relation to the nature and 
quality of the information made accessible by FLIR 
technology to the police. 


(b) Was the Subject Matter on Public View ? 

Heat is lost from the external wall of the building 
and this is obvious to even the most casual observer. 
Patches of snow melt at different rates on a poorly 
insulated roof. In Hutchings, supra, for example, an 
informant in a marijuana grow-op trial testified that 
he saw no snow on the barn roof where there should 
have been some. On the other hand, as Abella J.A. 
points out, at para. 65: 


Without FLIR technology, however, that person cannot 
know that it is hotter than other houses in the area or that 


pour determiner si la personne-cible s’attend raisonna- 
blement au respect de la vie privee dans les circonstances. 
Ce facteur n’est toutefois pas determinant. 

En l’espece, l’image montre l’exterieur de la resi¬ 
dence de T intime, un endroit oil, comme l’a signale 
la juge Abella (par. 42), on a toujours accorde la 
plus haute importance a la vie privee. La juge Abella 
s’est notamment appuyee en partie sur les motifs 
concordants de la juge McLachlin dans 1’arret Plant 
(p. 302) : 

II est possible de tirer des dossiers [de consommation 
d’electricite] en cause beaucoup de renseignements sur le 
mode de vie d’une personne, et notamment sur le nombre 
de personnes qui occupent une maison ainsi que sur le 
genre d’activites auxquelles elles se livrent vraisembla- 
blement. Ces dossiers renseignent sur ce qui se passe a 
l’interieur du lieu prive par excellence qu’est une habi¬ 
tation privee. 

Dans l’arret Kyllo c. United States, 553 U.S. 27 
(2001), la Cour supreme des Etats-Unis s’est for- 
tement appuyee sur [TRADUCTION] « l’inviolabilite 
du foyer » (p. 37) pour declarer inconstitutionnel 
le recours a la technique FLIR ahn d’obtenir des 
images de l’exterieur d’une maison. Nous n’allons 
pas aussi loin. Le fait que T image obtenue par la 
technique FLIR ait montre la residence de T intime 
constitue certes un facteur important, mais il n’est 
pas determinant; il importe de Texaminer en con- 
texte et en particulier, dans la presente affaire, en 
relation avec la nature et la qualite de l’information 
a laquelle la police avait acces grace a la technique 
FLIR. 

b) L’objet etait-il a la vue du public? 

La chaleur se degage par les murs exterieurs 
de T edifice et meme l’observateur le moins atten- 
tif peut le constater. La fonte de la neige ne se fait 
pas uniformement sur un toit mal isole. Par exem- 
ple, dans Tarret Hutchings, precite, un informateur a 
affirme dans son temoignage, dans un proces relatif 
a une operation de culture de marijuana, qu’il n’y 
avait pas de neige sur le toit de la grange alors qu’il 
aurait du y en avoir. Par contre, comme l’a signale la 
juge Abella (par. 65): 

[TRADUCTION] Toutefois, si elle ne dispose pas de la 
technologie FLIR, cette personne ne peut pas savoir que 
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one room in particular reveals a very high energy con¬ 
sumption. 

Yet FLIR technology does not “see” through the 
wall of the building. Indeed, it cannot even “see” 
through a transparent window. It is not X-ray tech¬ 
nology. Everything shown in the FLIR photograph 
exists on the external surfaces of the building and 
in that sense it records only information exposed to 
the public (albeit the public, unaided by technology, 
cannot in fact observe the heat pattern in the detail 
FLIR imaging affords). 

(c) Had the Subject Matter Been Abandoned? 

There was no abandonment in any voluntary 
sense, as discussed. 

(d) Was the Information Already in the Posses¬ 
sion of Third Parties? 

It was not available to third parties in any form 
visible to the naked eye that would have been of any 
use to the police. 

(e) Was the Police Technique Intrusive in 
Relation to the Privacy Interest? 

The lack of intrusiveness is a factor in the assess¬ 
ment; Wong, supra, at p. 43; R. v. Buhay, [2003] 
1 S.C.R. 631, 2003 SCC 30, at para. 36 {Thomson 
Newspapers, supra, at pp. 496 (dissent) and 594 
(majority); and Plant, supra, at p. 295. 

Of course the respondent objects to this form of 
state surveillance of his home. He points out that if 
the Crown is correct that what was done with FLIR 
technology in this case is not a s. 8 search, it would 
follow that the police are at liberty to take “heat pic¬ 
tures” of homes and other shelters whenever they 
wish, targeting whomever they wish, without any 
prior judicial authorization. This is true, but I agree 
with Stevens J., at p. 45, speaking for the minority in 
Kyllo, that 

public officials should not have to avert their senses 
or their equipment from detecting emissions in the 
public domain such as excessive heat, traces of smoke. 


la maison est plus chaude que d’autres maisons du voi- 
sinage ou qu'une certaine piece revele une tres grande 
consommation d’energie. 

Pourtant, la technique FLIR ne permet pas de 
« voir » a travers les murs. De fait, elle ne permet 
meme pas de « voir » a travers une fenetre trans- 
parente. II ne s’agit pas de rayons X. Tout ce que 
F image FLIR montre se trouve sur les surfaces exte- 
rieures de l’edifice et, en ce sens, cette image n’en- 
registre que des renseignements offerts a la vue du 
public (bien que, sans appui technologique, le public 
ne puisse observer le profil thermique aussi minu- 
tieusement que le permet l’imagerie FLIR). 

c) L’objet avait-il ete abandonne? 

II n’y a pas eu d’abandon volontaire, comme je 
Lai dit. 

d) Des tiers possedaient-ils deja les renseigne¬ 
ments? 

Les renseignements n’etaient pas accessibles a 
des tiers sous une forme perceptible a l’ceil nu pou- 
vant etre d’une utilite quelconque a la police. 

e) La technique policiere a-t-elle porte atteinte 
an droit a la vie privee ? 

L' absence de caractere attentatoire est un facteur 
pris en compte dans revaluation : Wong, precite, p. 
43; R. c. Buhay, [2003] 1 R.C.S. 631, 2003 CSC 30, 
par. 36; Thomson Newspapers, precite, p. 496 (dis- 
sidence) et p. 594 (majorite); Plant, precite, p. 295. 

L’intime s’oppose bien sur a cette forme de sur¬ 
veillance de sa residence par l’Etat. II signale que 
si l’on accepte 1’argument du ministere public selon 
lequel le recours a la technique FLIR en l’espece 
ne constitue pas une perquisition visee a l’art. 8, on 
permet a la police de prendre quand elle le veut et 
sans autorisation judiciaire prealable des «images 
thermiques » de residences et d’autres locaux d’ha- 
bitation en ciblant qui elle veut. C’est vrai, mais je 
suis d’accord avec le juge Stevens qui dit ce qui suit 
au nom des juges dissidents dans Kyllo, a la p. 45 : 

[TRADUCTION] ... les mandataires de l’Etat ne doivent 
pas s’empecher de detecter, par leurs sens ou a l’aide 
d’appareils, des emissions dans le domaine public comme 


2004 SCC 67 (Can LI I) 



[2004] 3 R.C.S. 


R. c. TESSLING Le juge Binnie 


455 


suspicious odors, odorless gases, airborne particulates, or 
radioactive emissions, any of which could identify haz¬ 
ards to the community. 

The respondent’s argument, however, is more 
fundamental. The real subject matter of interest to 
the police is not the surface heat but the inference 
that can be drawn about the activity going on inside 
the house. Abella J.A. held, at para. 67, that FLIR 
technology, albeit by the use of police inference, 
does intrude into the home: 

. . . the measurement of heat emanations from inside a 
home is the measurement of inherently private activities 
which should not be available for state scmtiny without 
prior judicial authorization. 

See also R. v. Dinh (2003), 16 Alta. L.R. (4th) 26, 
2003 ABCA 201, at para. 33, per Conrad J.A. 

The marijuana grow-op itself was certainly not 
in public view. Thus the debate is forced back to the 
same question posed at the outset: what exactly does 
the FLIR image tell the police about the existence of 
a marijuana grow-op inside the house? The answer, 
as discussed, is that FLIR imaging cannot identify 
the source of the heat or the nature of the activity 
that created it. It merely tells the police that there are 
heat-generating activities within the home. (It would 
be strange if it were otherwise.) The existence and 
distribution of heat on the external walls is consist¬ 
ent with a number of hypotheses including as one 
possibility the existence of a marijuana grow-op. 
FLIR’s usefulness depends on what other informa¬ 
tion the police have. 

While I conceptualize the subject matter some¬ 
what differently than Abella J.A. as externally 
obtained information about the home (because no 
“intrusion” in any meaningful sense is possible 
under existing FLIR technology), I agree with the 
concern that privacy “is closely linked to the effect 
that a breach of that privacy would have on the free¬ 
dom and dignity of the individual”: Schreiber v. 
Canada (Attorney General), [1998] 1 S.C.R. 841, 
at para. 19. Similarly in Wong, supra, at p. 47, 


de la chaleur excessive, des traces de fumee, des odeurs 
suspectes, des gaz inodores, des particules en suspension 
dans l’air ou des emissions radioactives, qui pourraient 
reveler des dangers pour la collectivite. 

L’argument de l’intime, toutefois, est plus fonda- 
mental. En realite, ce n’est pas la chaleur en surface 
qui interesse la police, mais les deductions qu’elle 
permet de faire au sujet des activites se deroulant 
a l’interieur de la maison. Selon la juge Abella, au 
par. 67, la technique FLIR. bien qu’elle suppose une 
inference de la part de la police, constitue une intru¬ 
sion dans la residence : 

[TRADUCTION] ... la mesure de la chaleur se degageant 
de l’interieur d’une residence offre la mesure d’activites 
de nature privee qui, sans autorisation judiciaire pream¬ 
ble, ne devraient pas etre assujetties au regard scrutateur 
de l’Etat. 

Voir aussi R. c. Dinh (2003), 16 Alta. L.R. (4th) 26, 
2003 ABCA 201, par. 33, la juge Conrad. 

La marijuana n’etait certainement pas cultivee a 
la vue du public. Par consequent, il faut revenir a 
la question posee au debut: qu’est-ce que 1’image 
FLIR apprend exactement a la police au sujet de 
l’existence d’une culture de marijuana a I’interieur 
de la maison? Comme je l’ai deja dit, la reponse est 
que l’imagerie FLIR ne permet de determiner ni la 
source de chaleur ni la nature de l’activite qui la pro- 
duit. Elle indique seulement a la police que la resi¬ 
dence abrite des activites generatrices de chaleur. (II 
serait etrange qu’il en soit autrement.) La presence 
et la distribution de chaleur sur les murs exterieurs 
peut donner lieu a un certain nombre d’hypotheses, 
dont Yune peut etre la culture de marijuana. L’utilite 
du systeme FLIR depend des autres renseignements 
dont dispose la police. 

Bien que ma perception de l’objet differe quel- 
que peu de celle de la juge Abella en ce que, selon 
moi, il s’agit de renseignements au sujet de la 
maison obtenus de l’exterieur (le recours a la tech¬ 
nique FLIR existante ne pouvant donner lieu a une 
«intrusion » reelle), je partage la preoccupation 
selon laquelle le droit a la vie privee « est etroite- 
ment lie a l’effet qu’une violation de ce droit aurait 
sur la liberte et la dignite de l’individu en cause » : 
Schreiber c. Canada (Procureur general), [1998] 
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La Forest J. states that “we must always be alert to 
the fact that modem methods of electronic surveil¬ 
lance have the potential, if uncontrolled, to annihi¬ 
late privacy”. I mentioned earlier Abella J.A.’s ref¬ 
erence to George Orwell. It is appropriate, then, to 
quote the words of Nineteen Eighty-Four (1949), at 
pp. 4-5: 


There was of course no way of knowing whether you 
were being watched at any given moment. ... It was even 
conceivable that they watched everybody all the time. . . . 
You had to live — did live, from habit that became 
instinct — in the assumption that every sound you made 
was overheard, and . . . every movement scrutinised. 

I agree with Abella J.A. that the spectre of the 
state placing our homes under technological surveil¬ 
lance raises extremely serious concerns. Where we 
differ, perhaps, is that in my view such technology 
must be evaluated according to its present capabil¬ 
ity. Whatever evolution occurs in future will have to 
be dealt with by the courts step by step. Concerns 
should be addressed as they truly arise. FLIR tech¬ 
nology at this stage of its development is both non- 
intrusive in its operations and mundane in the data 
it is capable of producing. It is clear, to repeat, that 
at present no warrant could ever properly be granted 
solely on the basis of a FLIR image. 


(f) Was the Use of Surveillance Technology 
Itself Objectively Unreasonable ? 

A justified concern about the advance of surveil¬ 
lance technology was expressed by Abella J.A., at 
para. 63: 

In my view, there is an important distinction between 
observations that are made by the naked eye or even by 
the use of enhanced aids, such as binoculars, which are 
in common use, and observations which are the product 
of technology. 

This was also a key element in the decision of the 
U.S. Supreme Court in Kyllo in which the majority 
judgment, written by Scalia J., concluded (at p. 40): 


1 R.C.S. 841, par. 19. De la meme fapon, le juge 
La Forest a declare, dans Tarret Wong, precite, que 
« nous devons toujours rester conscient du fait que 
les moyens modernes de surveillance electronique, 
s’ils ne sont pas controles, sont susceptibles de sup- 
primer toute vie privee » (p. 47). La juge Abella a, 
comme je l’ai indique, evoque George Orwell. Aussi 
est-il approprie de citer un passage de 1984 (1950), 
p. 13 : 

Naturellement, il n’y avait pas moyen de savoir si, a un 
moment donne, on etait surveille. [. . .] On pouvait meme 
imaginer qu’elle surveillait tout le monde, constamment. 
[. . .] On devait vivre, on vivait, car l’habitude devient 
instinct, en admettant que tout son emis etait entendu et 
que [. . .] tout mouvement etait per§u. 

Je suis d’accord avec la juge Abella que le spec¬ 
tre de la surveillance technologique de nos residen¬ 
ces par l’Etat a de quoi inquieter vivement. Notre 
divergence d’opinion tient peut-etre a ce que j’es- 
time qu’il faut evaluer les techniques en fonction 
de leurs capacites actuelles. Tout developpement 
qui pou rni survenir devra etre examine par les tri- 
bunaux. Les problemes devraient etre analyses au 
moment ou ils se posent veritablement. A son pre¬ 
sent stade de developpement, la technique FLIR 
peut etre employee de facon non intrusive et elle est 
inoffensive pour ce qui est des donnees qu’elle pro- 
duit. Je repete qu’il est clair que les images FLIR ne 
pourraient actuellement fonder a elles seules la deli- 
vrance d’un mandat. 

f) Le recours a la technique de surveillance 
elle-meme etait-il deraisonnable d’un point 
de vue objectif? 

La juge Abella, au par. 63 de ses motifs, a exprime 
des craintes justihees au sujet du progres de la tech- 
nologie de surveillance : 

[TRADUCTION] A mon avis, il existe une distinction 
importante entre les observations a l’ceil nu, ou meme a 
l’aide d’accessoires d’amplification comme des jumelles, 
qui sont d’usage courant, et les observations qui sont le 
produit de moyens technologiques. 

Cet element a egalement joue un role important 
dans T arret Kyllo de la Cour supreme des Etats- 
Unis, ou le juge Scalia a conclu au nom des juges 
majoritaires (p. 40) : 
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Where, as here, the Government uses a device that is not 
in general public use , to explore details of the home that 
would previously have been unknowable without physi¬ 
cal intrusion, the surveillance is a “search” and is pre¬ 
sumptively unreasonable without a warrant. [Emphasis 
added.] 

Scalia J. does not elaborate on what he means by 
“a device that is not in general public use” and the 
dissenters suggested such a standard is unworkable 
( Kyllo, supra, at p. 47). On the evidence here, FLIR 
imaging does not disclose “details of the home”, as 
has already been discussed. The terms “technology” 
or “a device that is not in general public use” (or 
Abella J.A.’s reference to “enhanced aids .. . which 
are in common use”, at para. 63) are vague and take 
in a lot of territory. The argument, presumably, is 
that if an area of our lives is already exposed to sur¬ 
veillance by commonly available “technology” such 
as binoculars, we can have no reasonable continuing 
expectation of privacy in that respect. This may be 
true, but what is the test for “general public use”? In 
my view, the issue is not whether FLIR technology 
puts the police inside the home, because it does not, 
or whether FLIR is in general public use (it is not), 
but rather the nature and quality of the information 
about activities in the home that the police are able 
to obtain. The evidence is that a FLIR image of heat 
emanations is, on its own, as Abella J.A. acknowl¬ 
edged, “meaningless”. That is the bottom line. 


(g) Did the FLIR Heat Profile Expose Any 
Intimate Details of the Respondent's Lifestyle 
or Part of His Core Biographical Data? 

In Plant, supra, Sopinka J. sought to calibrate a 
reasonable expectation of informational privacy to 
the purpose of s. 8 (p. 292). In that case, the police 
had obtained computer records from the Calgary 
Utilities Commission which showed unusual 


[TRADUCTION] Lorsque, comme en l’espece, le gouver- 
nement a recours a un dispositif auquel le public n’a pas 
generalement acces pour scruter, relativement a une resi¬ 
dence, des details dont il aurait auparavant ete impossi¬ 
ble de prendre connaissance sans intrusion physique, la 
surveillance est une « perquisition », et elle est presumee 
abusive si elle a ete effectuee sans mandat. [Je souligne.] 
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Le juge Scalia n’a pas precise ce qu’il entendait 
par « un dispositif auquel le public n’ a pas genera¬ 
lement acces », et les juges dissidents ont indique 
qu’une telle norme n’etait pas applicable (Kyllo, 
precite, p. 47). Selon la preuve produite en l’espece, 
l’imagerie FLIR ne revele pas « des details relati¬ 
vement a une residence » comme nous l’avons vu. 

Les termes « technique » ou « dispositif auquel le 
public n’a pas generalement acces » (ou les mots 
« accessoires d’amplification [. ..] qui sont d’usage 
courant» employes par la juge Abella au par. 63) 
sont vagues et englobent beaucoup de choses. II faut 
supposer que 1’argument est le suivant: si un aspect 
de notre vie est deja expose a une surveillance par 
des moyens « techniques » facilement accessibles, 
comme des jumelles, nous ne pouvons plus avoir a cet 
egard d’attente raisonnable en matiere de vie privee. 

C’est peut-etre le cas, mais quel critere permet de 
dire s’il s’agit d’un dispositif « auquel le public a 
generalement acces »? A mon avis, la question n’est 
pas de savoir si la technique FLIR permet a la police 
d’entrer dans la maison, ce qui n’est pas le cas, ni si 
le public a generalement acces au FLIR (ce n’est pas 
le cas), mais plutot quelles sont la nature et la qua- 
lite de 1’information que la police peut obtenir au 
sujet des activites qui se deroulent dans la maison. 

Selon la preuve, une image FLIR montrant des ema¬ 
nations de chaleur n’a en elle-meme, comme la juge 
Abella l’a reconnu, « aucune signification ». C’est 
la le point essentiel. 

g) Le profil thermique obtenu a l 'aide du dispo¬ 
sitif FLIR a-t-il revele des details intimes sur 
le mode de vie de Vintime ou des renseigne- 
ments d’ordre biographique le concernant? 

Dans 1’arret Plant, precite, le juge Sopinka a ^ 
cherche a calibrer l’attente raisonnable des parti- 
culiers relativement aux aspects informationnels en 
matiere de droit a la vie privee en fonction de l’objet 
de l’art. 8 (p. 292). Dans cette affaire, la police avail 
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electricity consumption at the home of the accused 
indicating the potential existence of a marijuana 
grow-op. The records themselves were not obtained 
from the appellant. It was held that within the com¬ 
mercial relationship of supplier and customer, the 
accused had knowingly disclosed his electricity con¬ 
sumption to the utility company, with no arrange¬ 
ment as to confidentiality. Such records could be 
accessed on-line by the police, and thus no reason¬ 
able expectations of privacy existed. 


For ease of reference I repeat the dictum of 
Sopinka J., at p. 293, once again: 

... in order for constitutional protection to be extended, 
the information seized must be of a “personal and con¬ 
fidential” nature. In fostering the underlying values of 
dignity, integrity and autonomy, it is fitting that s. 8 of 
the Charter should seek to protect a biographical core 
of personal information which individuals in a free and 
democratic society would wish to maintain and control 
from dissemination to the state. This would include infor¬ 
mation which tends to reveal intimate details of the life¬ 
style and personal choices of the individual . [Emphasis 
added.] 

On this point, as well, we part company with 
the U.S. Supreme Court majority in Kyllo insofar 
as Scalia J. declined to distinguish among types of 
information relating to the home. He declares that 
“[i]n the home, our cases show, all details are inti¬ 
mate details, because the entire area is held safe 
from prying government eyes” (p. 37). This view 
seems to be predicated on the “originalism” philos¬ 
ophy of Scalia J. for he writes (at pp. 34-35): 


We think that obtaining by sense-enhancing technology 
any information regarding the interior of the home that 
could not otherwise have been obtained without physi¬ 
cal “intrusion into a constitutionally protected area,” 
Silverman, 365 U.S., at 512, constitutes a search — at 
least where (as here) the technology in question is not 
in general public use. This assures preservation of that 
degree of privacy against government that existed when 

the Fourth Amendment was adopted [in 1791]. On the 


obtenu de la Calgary Utilities Commission des dos¬ 
siers informatises qui montraient une consommation 
d’electricite inhabituelle chez l’accuse, un indice 
qu’il pouvait s’y trouver une culture de marijuana. 
Ce n’est pas aupres de l’appelant que la police s’etait 
procuree les dossiers. La Cour a statue que dans le 
cadre de la relation commerciale fournisseur-client, 
F accuse avait sciemment revele sa consommation 
d’electricite a la compagnie de services publics sans 
prendre de dispositions pour preserver la confidenti¬ 
ality de T information. La police pouvait avoir acces 
en ligne a ces dossiers et il n’existait done pas d’at- 
tente raisonnable en matiere de vie privee. 

Pour plus de commodite, je repete ici l’observa- 
tion formulee par le juge Sopinka a la p. 293 : 

. . . pour que la protection constitutionnelle s’applique, les 
renseignements saisis doivent etre de nature « personnelle 
et confidentielle ». Etant donne les valeurs sous-jacentes 
de dignite, d’integrite et d’autonomie qu’il consacre, il 
est normal que l’art. 8 de la Charte protege un ensemble 
de renseignements biographiques d’ordre personnel que 

les particuliers pourraient, dans une societe libre et demo- 
cratique, vouloir constituer et soustraire a la connaissance 
de l’Etat. Il pourrait notamment s’agir de renseignements 
tendant a reveler des details intimes sur le mode de vie et 
les choix personnels de l’individu . [Je souligne.] 

Sur ce point egalement, nous differons d’avis 
avec les juges majoritaires de la Cour supreme des 
Etats-Unis dans 1’arret Kyllo , dans la mesure ou le 
juge Scalia s’est refuse a distinguer entre les divers 
types de renseignements relatifs a la residence. Il 
a affirme qu’ [TRADUCTION] « [i]l appert de notre 
jurisprudence que, dans la residence, tous les details 
participent de l’intimite parce que toute la residence 
est a l’abri du regard inquisiteur du gouvernement » 
(p. 37). Cette opinion semble proceder d’une philo¬ 
sophic « originaliste » du juge Scalia qui a ecrit ce 
qui suit (p. 34-35): 

[TRADUCTION] Nous pensons que l’obtention, a l’aide de 
techniques d’ amplification sensorielle, de renseignements 
quels qu'ils soient concernant l’ interieur de la residence 
qui n’auraient pu etre obtenus autrement sans « intmsion 
dans un lieu beneficiant d’une protection constitution¬ 
nelle », Silverman, 365 U.S., p. 512, constitue une per¬ 
quisition — a tout le moins lorsque (comme en l’espece) 
la technique en cause n’est pas d’utilisation repandue 
dans le public. Ce principe garantit, contre les atteintes du 
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basis of this criterion , the information obtained by the 
thermal imager in this case was the product of a search. 
[Emphasis added.] 


For reasons already stated, I do not regard the use 
of current FLIR technology as the functional equiv¬ 
alent of placing the police inside the home. Nor is 
it helpful in the Canadian context to compare the 
state of technology in 2004 with that which existed 
at Confederation in 1867, or in 1982 when s. 8 of the 
Charter was adopted. Having regard to its purpose , I 
do not accept that s. 8 is triggered by a FLIR image 
that discloses that heat sources of some unknown 
description are present inside the structure, or that 
the heat distribution is uneven. Certainly FLIR imag¬ 
ing generates information about the home but s. 8 
protects people, not places. The information gener¬ 
ated by FLIR imaging about the respondent does not 
touch on “a biographical core of personal informa¬ 
tion”, nor does it “ten[d] to reveal intimate details of 
[his] lifestyle” {Plant, at p. 293). It shows that some 
of the activities in the house generate heat. That is 
not enough to get the respondent over the constitu¬ 
tional threshold. 


(h) Conclusion With Respect to the Reasonable 
Expectation 

External patterns of heat distribution on the 
external surfaces of a house is not information in 
which the respondent had a reasonable expectation 
of privacy. The heat distribution, as stated, offers no 
insight into his private life, and reveals nothing of 
his “biographical core of personal information”. Its 
disclosure scarcely affects the “dignity, integrity and 
autonomy” of the person whose house is subject of 
the FLIR image {Plant, at p. 293). 

I wish to add one further observation. In Plant, 
Sopinka J. listed the seriousness of the offence as a 
factor in the “balance” sought to be achieved in s. 8 
of the Charter (p. 295). Undoubtedly the “serious¬ 
ness of the offence” has a role to play in striking “the 


gouvernement au droit a la vie privee, le degre de pro¬ 

tection qui existait lors de 1’adoption du Quatrieme 
Amendement [en 1791]. Compte tenu de ce critere , les 
renseignements obtenus en l’espece a l’aide de l’imageur 
thermique ont ete obtenus lors d’une perquisition. [Je 
souligne.] 

Pour les raisons que j’ai deja exposees, je ne 
pense pas que Tutilisation de la technique FLIR, 
dans son etat present, equivaille a faire entrer la 
police dans la residence. II n’est pas utile non plus, 
dans le contexte canadien, de comparer la techno¬ 
logy de 2004 avec celle qui existait en 1867, ou en 
1982 lorsque Tart. 8 de la Charte a ete adopte. Pour 
ce qui est de son objet, je ne puis accepter que Tart. 

8 doive s’appliquer si une image FLIR revele la pre¬ 
sence dans T edifice de sources de chaleur d’origine 
inconnue ou une distribution inegale de la chaleur. 

II est certain que l’imagerie FLIR permet d’obtenir 
des renseignements au sujet de la residence, mais 
Tart. 8 protege les personnes, non les lieux. Les ren¬ 
seignements que l’imagerie FLIR permet d’obtenir 
au sujet de l’intime ne touchent pas « un ensemble 
de renseignements biographiques d’ordre person¬ 
nel », pas plus qu’ils « tend[e]nt a reveler des details 
intimes sur [son] mode de vie » {Plant, p. 293). 

Elle indique que certaines activites a l’interieur de 
la maison generent de la chaleur. Cela ne suffit pas 
pour donner ouverture a Tapplication de la garantie 
constitutionnelle. 

h) Conclusion relative a l 'attente raisonnable 

/TO 

La facon dont la chaleur est distribute sur les 
surfaces externes d’une maison n’est pas un rensei- 
gnement a l’egard duquel Tintime avait une attente 
raisonnable en matiere de vie privee. Ce renseigne- 
ment, comme je l’ai dit, ne revele lien sur la vie 
privee de T intime ni sur « un ensemble de renseigne¬ 
ments biographiques d’ordre personnel » le concer- 
nant. Sa divulgation n’influe guere sur la « dignite, 
[l]’integrite et [l]’autonomie » de la personne dont 
la maison figure sur l’image FLIR {Plant, p. 293). 

Je tiens a ajouter une autre observation. Dans ^ 
T arret Plant, le juge Sopinka a inclus la gravite 
de T infraction dans la liste des facteurs influant 
sur « l’equilibre » que cherche a realiser Tart. 8 de 
la Charte (p. 295). A n’en pas douter, la « gravite 
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balance”, but I do not think that it is a factor in deter¬ 
mining whether the respondent did or did not have a 
reasonable expectation of privacy in the heat distri¬ 
bution patterns on the outside of his house. Rather, it 
may more logically arise at the stage the court con¬ 
siders whether a particular search was reasonable, or 
whether the evidence obtained by an unreasonable 
search may be admitted into evidence under s. 24(2) 
of the Charter. 

F. If the Respondent Had a Reasonable Expecta¬ 
tion of Privacy in this Case, Was It Violated? 

In light of the finding that the respondent had no 
reasonable expectation of privacy in the heat distri¬ 
bution information, this question does not arise. 


IV. Disposition 

I would allow the appeal and restore the convic¬ 
tion. 

Appeal allowed. 

Solicitor for the appellant: Attorney General of 
Canada, Toronto. 

Solicitor for the respondent: Frank Miller, 
Windsor. 

Solicitor for the intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toron to. 

Solicitor for the intervener the Attorney General 
of Quebec: Attorney General of Quebec, Sainte- 
Foy. 

Solicitors for the intervener the Canadian Civil 
Liberties Association: McCarthy Tetrault, Toronto. 


de 1’infraction » a un role a jouer dans la recherche 
de « l’equilibre », mais je ne pense pas qu’il s’agisse 
d’un facteur pour determiner si F intime avait ou non 
une attente raisonnable en matiere de vie privee rela- 
tivement a la distribution de la chaleur a l’exterieur 
de sa maison. Tel facteur interviendrait plutot, plus 
logiquement, a l’etape ou le tribunal examine si une 
perquisition donnee est raisonnable ou si la preuve 
obtenue au moyen d’une perquisition abusive est 
recevable sous le regime du par. 24(2) de la Charte. 

F. Si Tintime avait une attente raisonnable en 
matiere de vie privee en Tespece, a-t-elle ete 
violee? 

Compte tenu de ma conclusion selon laquelle 
F intime n’avait pas d’attente raisonnable en matiere 
de vie privee relativement aux renseignements con- 
cernant la distribution de la chaleur, cette question 
ne se pose pas. 

IV. Dispositif 

Je suis d’avis d’accueillir le pourvoi et de retablir 
la declaration de culpabilite. 

Pourvoi accueilli. 

Procureur de Tappelante : Procureur general du 
Canada, Toronto. 

Procureur de Tintime : Frank Miller, Windsor. 

Procureur de Tintervenant le procureur gene¬ 
ral de TOntario : Procureur general de TOntario, 
Toronto. 

Procureur de Tintervenant le procureur general 
du Quebec : Procureur general du Quebec, Sainte- 
Foy. 

Procureurs de Tintervenante TAssociation cana- 
dienne des libertes civiles: McCarthy Tetrault, 
Toronto. 
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contained therein by online music services who make the 
files available for streaming — Copyright Act, R.S.C. 
1985, c. C-42, s. 3(l)(f). 
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public » — La transmission point a point du site Web 
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dividuel constitue-t-elle une communication privee? — 
La transmission en continu de fichiers sur Internet a la 
demande d’utilisateurs individuels constitue-t-elle une 
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Administrative law — Judicial review — Standard 
of review — Copyright Board certifying tariff for com¬ 
munication rights in copyrighted music downloaded and 
streamed from the Internet — Whether decision review- 
able on standard of reasonableness or correctness. 


The appellants are online music services that offer 
downloads and on-demand streams of files containing 
musical works. A stream is a transmission of data that 
allows the user to listen to or view a work at the time 
of the transmission, resulting in a temporary copy of 
the file on the user’s hard drive. In 1995, the respond¬ 
ent proposed tariffs for various uses of musical works 
over the Internet for the years 1996 to 2006. When the 
Copyright Board proceeded to establish a tariff for the 
communication of musical works over the Internet, it 
held that a stream of a copyrighted work of music comes 
within the creator’s right to communicate to the pub¬ 
lic by telecommunication provided by s. 3(1)(/) of the 
Copyright Act and a claim for communication royalties 
was well-founded. The Board proceeded to establish a 
tariff for the communication of musical works over the 
Internet for the years 1996 to 2006. The Federal Court 
of Appeal dismissed the appellant’s application for ju¬ 
dicial review of the Board’s decision. 


Held: The appeal should be allowed in part. 

Per McLachlin C.J. and LeBel, Deschamps, Fish, 
Rothstein, Cromwell, Moldaver and Karakatsanis 
JJ.: In light of the majority decision in Entertainment 
Software Association v. Society of Composers, Authors 
and Music Publishers of Canada, 2012 SCC 34, [2012] 
2 S.C.R. 231, the question of whether the online mu¬ 
sic services engage the exclusive right to “communi¬ 
cate to the public by telecommunication” by offering 
downloads to members of the public has now become 
moot and the appeal is allowed in respect of downloads. 
However, the appeal is dismissed in respect of music 
streamed from the Internet. A stream of a musical work 
from the Internet is not a private transaction outside 
the scope of the right to communicate to the public. It 
matters little for the purposes of copyright protection 
whether the members of the public receive the commu¬ 
nication in the same or in different places, at the same 
or at different times, or at their own or the sender’s ini¬ 
tiative. 


Droit administrate — Controle judiciaire — Norme 
de controle — Homologation d’un tarif par la Commis¬ 
sion du droit d’auteur relativement au droit de commu- 
niquer par telechargement ou transmission en continu 
une oeuvre musicale protegee — La decision est-elle sus¬ 
ceptible de controle au regard de la norme de la decision 
raisonnable ou de la norme de la decision correcte? 

Les appelantes, qui sont des services de musique en 
ligne, offrent le telechargement et la transmission en 
continu sur demande de fichiers qui renferment des oeu¬ 
vres musicales. La transmission en continu est un trans- 
fert de donnees qui permet a 1’utilisateur d’entendre ou 
de voir le contenu au moment du transfert, une copie 
temporaire etant alors stockee sur le disque dur de son 
ordinateur. En 1995, l’intimee a propose un tarif pour 
diverses utilisations d’ceuvres musicales sur Internet 
pour les annees 1996 a 2006. Lorsque la Commission 
du droit d’auteur a entrepris d’etablir un tarif de com¬ 
munication d’oeuvres musicales sur Internet, elle a sta¬ 
tue que la transmission en continu d’une oeuvre musi¬ 
cale protegee par le droit d’auteur relevait du droit du 
createur de communiquer son oeuvre au public par tele¬ 
communication reconnu a l’al. 3(1)/) de la Loi sur le 
droit d’auteur et que des redevances de communica¬ 
tion etaient reclamees a juste titre. La Commission a 
entrepris la mise au point d’un tarif de communication 
d’oeuvres musicales sur Internet pour les annees 1996 a 
2006. La Cour d’appel federale a rejete la demande de 
controle judiciaire dont l’avait saisie l’appelante relati¬ 
vement a la decision de la Commission. 

Arret : Le pourvoi est accueilli en partie. 

La juge en chef McLachlin et les juges LeBel, 
Deschamps, Fish, Rothstein, Cromwell, Moldaver et 
Karakatsanis : Vu la decision des juges majoritaires 
dans Entertainment Software Association c. Societe 
canadienne des auteurs, compositeurs et editeurs de 
musique, 2012 CSC 34, [2012] 2 R.C.S. 231, la ques¬ 
tion de savoir si les services de musique en ligne portent 
atteinte au droit exclusif de « communiquer au public 
par telecommunication » lorsqu’ils offrent des telechar- 
gements au public ne se pose plus, et le pourvoi est ac¬ 
cueilli en ce qui concerne le telechargement. Cependant, 
le pourvoi est rejete en ce qui a trait a la transmission 
de musique en continu sur Internet. La transmission en 
continu d’une oeuvre musicale dans Internet n’est pas 
une operation privee qui echappe au droit de commu¬ 
niquer au public. II importe peu, pour determiner si 
la protection du droit d’auteur s’applique, que les des- 
tinataires regoivent la communication au meme en- 
droit ou en des lieux differents, au meme moment ou 
a des moments differents, a leur initiative ou a celle de 
l’expediteur. 
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A transmission of a single copy of a work to a single 
individual is not a communication to the public within 
the meaning of s. 3(1)(/) of the Copyright Act. However, 
where there is a series of repeated transmissions of the 
same work to different recipients, each transmission 
cannot be analyzed in isolation, even if each transmis¬ 
sion is initiated at the request of an individual member 
of the public. Focusing on transmissions individually 
loses sight of the true character of the activity in ques¬ 
tion. Copyright protection is not dependant on the tech¬ 
nicalities of methods of transmission. Under a princi¬ 
pled approach to copyright protection, it is necessary 
to consider the broader context to determine whether 
a given point-to-point transmission engages the exclu¬ 
sive right to communicate to the public. In the case of 
online music services, it is hardly possible to maintain 
that there is no intention that the same work ever be 
transmitted again. 

A rule that each transmission must be analyzed in 
isolation because each is initiated at the request of an 
individual member of the public would have the ef¬ 
fect of excluding all interactive communications from 
the scope of the right to communicate to the public. 
Nothing in the wording of s. 3(1)(/) of the Act excludes 
pull technologies from its scope or restricts communi¬ 
cations to the public to a purely non-interactive con¬ 
text. Section 3(1)(/) is technology-neutral. Although 
the right to communicate to the public used to be his¬ 
torically linked to traditional media that operated on a 
broadcasting or push model, amending the Copyright 
Act to grant a technologically neutral right to commu¬ 
nicate to the public by telecommunication ensured the 
continued relevance of the right in an evolving techno¬ 
logical environment. The historic relationship does not 
support reading into the Act restrictions that are not ap¬ 
parent from or consistent with the language of the Act. 


The appropriate standard for reviewing the Copyright 
Board’s decision in this case is correctness. Normally, 
the legislature is presumed to have recognized the su¬ 
perior expertise of an administrative body in respect of 
issues arising under its home statute or a closely related 
statute, and deference warrants applying a reasonable¬ 
ness standard of review. However, under the Copyright 
Act , Parliament has given both the Copyright Board 
and courts concurrent jurisdiction at first instance over 
questions of law such as the pure question of law that 
arises in this case. It would be inconsistent to apply a 
reasonableness standard on judicial review of a decision 
by the Board when the same legal question would be de¬ 
cided de novo if it arose in the court at first instance. It 


Transmettre une seule copie de l’ceuvre a une seule 
personne n’equivaut pas a communiquer l’ceuvre au pu¬ 
blic pour l’application de l’al. 3(1)/) de la Loi sur le droit 
d’auteur. Chacune des transmissions repetees d’une co¬ 
pie de la meme ceuvre a des destinataires differents ne 
peut cependant pas etre examinee isolement meme si 
elle intervient a la demande individuelle d’un utilisa- 
teur. S’attacher a chacune des transmissions individuel- 
les fait perdre de vue la nature veritable de l’activite 
en cause. La protection du droit d’auteur ne depend pas 
des details techniques du mode de transmission. Afin 
d’assurer une protection rationnelle du droit d’auteur, il 
faut tenir compte du contexte general pour determiner 
si une transmission point a point porte atteinte au droit 
exclusif de communiquer l’ceuvre au public. Dans le cas 
d’un service de musique en ligne, on ne saurait soutenir 
que son intention n’est pas de transmettre de nouveau la 
meme ceuvre. 

La regie voulant que chacune des transmissions soit 
examinee isolement parce qu’elle intervient a la de¬ 
mande individuelle d’un utilisateur aurait pour effet de 
soustraire toute communication interactive au respect 
du droit exclusif de communiquer l’ceuvre au public. Le 
libelle de l’al. 3(1)/) de la Loi ne soustrait pas [’extrac¬ 
tion personnalisee au respect de la disposition ni ne 
relegue la communication au public au contexte stricte- 
ment non interactif. L’alinea 3(1)/) est neutre sur le plan 
technologique. Meme si le droit de communication au 
public est historiquement lie aux medias traditionnels, 
qui fonctionnent selon le mode de la radiodiffusion ou 
de la distribution selective, la modification de la Loi 
sur le droit d’auteur pour accorder un droit neutre sur 
le plan technologique de communiquer au public par 
telecommunication a fait en sorte que le droit reconnu 
demeure en phase avec un contexte technologique en 
constante evolution. Le lien historique ne permet pas 
de considerer que la Loi etablit implicitement des res¬ 
trictions qui ne ressortent pas de son libelle ou qui sont 
incompatibles avec celui-ci. 

La norme de controle qui vaut a l’egard de la deci¬ 
sion de la Commission du droit d’auteur en l’espece est 
celle de la decision correcte. Le legislateur est gene- 
ralement presume reconnaitre la grande expertise d’un 
organisme administratif vis-a-vis des questions qui 
touchent a sa loi constitutive ou a une loi etroitement 
liee a celle-ci, et la deference justifie un controle judi- 
ciaire au regard de la norme de la raisonnabilite. Or, 
dans la Loi sur le droit d’auteur, le legislateur reconnait 
en premiere instance une competence concurrente a la 
Commission du droit d’auteur et a la cour de justice sur 
une question de droit, comme la pure question de droit 
qui se pose en l’espece. II serait illogique de contro- 
ler la decision de la Commission sur un point de droit 
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would be equally inconsistent to apply a reasonableness 
standard to a determination of a legal question by the 
Board on an appeal from a judicial review but a correct¬ 
ness standard on an appeal from a decision of a court 
at first instance on the same legal question. Because the 
unusual statutory scheme under the Copyright Act does 
not give the Copyright Board a discrete and special ad¬ 
ministrative regime, it must be inferred that the legisla¬ 
tive intent was not to recognize a superior expertise of 
the Board relative to the courts with respect to legal 
questions arising under the Copyright Act. 


Per Abella J.: The standard of review should be rea¬ 
sonableness. The Copyright Board, when interpreting 
its home statute in setting tariffs for the communication 
of new forms of digital media, should be accorded the 
same deference and be reviewed on the same standard 
as every other specialized tribunal in Canada. Since 
Dunsmuir, this Court has unwaveringly held that insti¬ 
tutionally expert and specialized tribunals are entitled 
to a presumption of deference when interpreting their 
mandate. Applying a correctness standard of review on 
the sole basis that a court could potentially interpret 
the same statute effectively drains expert tribunals of 
the institutional deference they are owed. The major¬ 
ity’s conclusion adds the new and unrelated exception 
of shared jurisdiction to the existing and narrow excep¬ 
tions to the presumption of home statute deference. 


Expertise is attributed to a tribunal on the basis that 
Parliament has delegated decision-making to it as an 
institutionally specialized body that has day to day fa¬ 
miliarity with its enabling statute. The Copyright Board 
has specialized expertise in interpreting the provi¬ 
sions of the Copyright Act. The fact of shared jurisdic¬ 
tion does not undermine this expertise. The Copyright 
Board does not simply work out the details of royalty 
tariffs, it sets policies that collectively determine the 
rights of copyright owners and users and plays an im¬ 
portant role in achieving the proper balance between 
those actors. It also has highly specialized knowledge 
about the media technologies used to create and dis¬ 
seminate copyrighted works, as well as related econom¬ 
ic issues. This specialized knowledge is precisely the 
kind of institutional expertise that Dunsmuir concluded 
was entitled to deference. The fact that a court might 


selon la norme de la decision raisonnable, mais d’exa- 
rniner de novo celle d’une cour de justice en premiere 
instance sur le meme point de droit. II serait tout aussi 
incoherent que, saisie d’un appel visant un controle ju- 
diciaire, la cour d’appel applique la norme de la deci¬ 
sion raisonnable a la decision de la Commission sur un 
point de droit, mais soumette a la norme de la decision 
correcte la decision d’une cour de justice en premiere 
instance sur le meme point de droit. Etant donne que le 
regime legislatif inhabituel etabli par la Loi sur le droit 
d’auteur ne dote pas la Commission du droit d’auteur 
d’un regime administratif distinct et particulier, il faut 
inferer que le legislateur n’a pas voulu reconnaitre a la 
Commission une expertise superieure a celle d’une cour 
de justice en ce qui a trait aux questions de droit que 
souleve [’application de la Loi sur le droit d’auteur. 

La juge Abella : La norme de controle applicable 
devrait etre celle de la decision raisonnable. Lorsqu’elle 
interprete sa loi constitutive aux fins de l’etablissement 
de tarifs pour la communication effectuee grace aux 
nouveaux medias numeriques, la Commission du droit 
d’auteur a droit a la meme deference et est soumise a la 
meme norme que tout autre tribunal administratif spe¬ 
cialise au Canada. Depuis l’arret Dunsmuir, notre Cour 
reconnait invariablement l’application presumee de la 
norme deferente au tribunal administratif dote d’une 
expertise institutionnelle specialisee lorsqu’il interpre¬ 
te sa loi constitutive. Appliquer la norme de la deci¬ 
sion correcte pour la seule raison qu’une cour de justice 
pourrait etre appelee a interpreter la meme loi nie en 
fait au tribunal expert la deference a laquelle il a droit 
en tant qu’institution. La conclusion des juges majori- 
taires ajoute l'exception nouvelle et non apparentee de 
la competence concurrente a celles, plus restrictives, 
qui ecartent deja la presomption de deference envers 
1’interpretation de la loi constitutive. 

L’expertise reconnue au tribunal administratif tient 
au pouvoir decisionnel que lui delegue le legislateur a 
titre d’institution specialisee dotee d’une connaissan- 
ce approfondie de sa loi constitutive. La Commission 
du droit d’auteur possede une expertise specialisee 
dans l’interpretation de la Loi sur le droit d’auteur. 
L’existence d’une competence concurrente n’enleve rien 
a cette expertise. La Commission du droit d’auteur ne 
se livre pas simplement a la mise au point de tarifs de 
redevances; elle adopte des politiques qui definissent 
collectivement les droits des titulaires du droit d’auteur 
et ceux des utilisateurs et elle joue un role important 
dans l’etablissement d’un juste equilibre entre ces ac- 
teurs. Elle possede egalement des connaissances tres 
pointues sur les technologies de communication em¬ 
ployees pour creer et diffuser des oeuvres protegees par 
le droit d’auteur, ainsi que sur les enjeux economiques 
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in another case be asked to interpret the same provi¬ 
sions of the Copyright Act does not detract from the 
Copyright Board’s particular familiarity and expertise 
with the provisions of the Act. 


The Board’s mandate was to decide whether a par¬ 
ticular activity triggers a tariff. The view that we can 
extricate a legal question from this context of complex, 
interlocking facts and policies considered by the Board 
in setting a tariff, is unrealistic. The tribunal’s deci¬ 
sion should be reviewed as a whole. Unlike trial courts, 
which have no expertise relative to appellate courts 
when interpreting a statute, tribunals have particular 
mandates which give them specialized expertise in in¬ 
terpreting and applying their home statute to a given 
set of facts. Extricating legal questions in the context 
of judicial review — referred to as “segmentation” — 
should be an exceptional practice. 


This Court has repeatedly held that the application 
of multiple standards of review to different aspects of a 
tribunal’s decision — one for questions of law and one 
for questions of fact — should be avoided. As a result, 
even if an aspect of the tribunal’s decision would oth¬ 
erwise attract a correctness standard, the decision as 
a whole should be reviewed on a deferential standard. 
Segmenting the definition of each word or phrase in a 
statutory provision into discrete questions of law is a 
re-introduction by another name — correctness — of 
the unduly interventionist approach championed by the 
jurisdictional and preliminary question jurisprudence, 
jurisprudence which this Court definitively banished in 
Dunsmuir and ATA. 
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connexes. Ces connaissances specialisees correspon¬ 
dent precisement au type d’expertise institutionnelle 
qui commande la deference suivant Dunsmuir. La pos- 
sibilite qu’une cour de justice soit appelee a interpreter 
les memes dispositions de la Loi sur le droit d’auteur 
dans une autre affaire n’enleve pas a la Commission du 
droit d’auteur sa connaissance approfondie de la Loi 
ni son expertise dans l’application des dispositions de 
celle-ci. 

La Commission du droit d’auteur avait pour man¬ 
dat de determiner si une activite particuliere emportait 
l’exigibilite d’une redevance. II est irrealiste de preten- 
dre degager une question de droit du contexte constitue 
des faits et des politiques a la fois complexes et inter¬ 
dependants dont la Commission tient compte pour fixer 
un tarif. La decision d’un tribunal administratif doit 
faire l’objet d’un controle judiciaire dans sa globalite. 
Contrairement a la cour de justice qui n’est ni plus ni 
moins experte que la cour d’appel pour interpreter une 
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particulier, ce qui lui confere une expertise specialisee 
pour interpreter sa loi constitutive et l’appliquer aux 
faits d’une espece. Dans le contexte d’un controle judi¬ 
ciaire, l’operation qui consiste a dissocier une question 
de droit (parfois appelee « fractionnement ») devrait 
etre exceptionnelle. 

Notre Cour a maintes fois estime qu'il valait mieux 
eviter d’appliquer des normes differentes aux questions 
de droit et aux questions de fait que pose la decision 
d’un tribunal administratif. Des lors, meme lorsqu’un 
aspect de la decision administrative est par ailleurs 
assujetti a la norme de la decision correcte, les motifs 
dans leur ensemble devraient faire l’objet d’un controle 
suivant la norme deferente. Voir dans la definition de 
chaque mot ou expression figurant dans une disposition 
legislative une question de droit distincte equivaut a ra- 
mener sous une autre appellation — celle de la decision 
correcte — l’interventionnisme indu qui caracterisait la 
doctrine de la condition prealable liee a la competence, 
une doctrine avec laquelle la Cour a rompu definitive- 
ment dans les arrets Dunsmuir et ATA. 

Jurisprudence 

Citee par le juge Rothstein 

Distinction d’avec l’arret : CCH Canadienne Ltee 
c. Barreau du Haut-Canada, 2004 CSC 13, [2004] 1 
R.C.S. 339, inf. 2002 CAF 187, [2002] 4 C.F. 213, inf. 
[2000] 2 C.F. 451; arret non suivi : Cartoon Network 
c. CSC Holdings, Inc., 536 F.3d 121 (2008); arrets 
nientionnes : Entertainment Software Association 
c. Societe canadienne des auteurs, compositeurs et 
editeurs de musique, 2012 CSC 34, [2012] 2 R.C.S. 


2012 SCC 35 (Can LI I) 



288 


ROGERS COMMUNICATIONS v. SOCAN 


[2012] 2 S.C.R. 


of Royalties, Public Performance of Musical Works 
1996,' 1997, 1998 (Tariff 22, Internet) (Re) (1999), 
1 C.P.R. (4th) 417; Society of Composers, Authors 
and Music Publishers of Canada v. Canadian Assn, 
of Internet Providers, 2004 SCC 45, [2004] 2 S.C.R. 
427; Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 

1 S.C.R. 190; Canada (Canadian Human Rights 
Commission) v. Canada (Attorney General), 2011 SCC 
53, [2011] 3 S.C.R. 471; Smith v. Alliance Pipeline Ltd., 

2011 SCC 7, [2011] 1 S.C.R. 160; Alberta (Information 
and Privacy Commissioner) v. Alberta Teachers’ 
Association, 2011 SCC 61, [2011] 3 S.C.R. 654; Housen 
v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235; Dore 
v. Barreau du Quebec, 2012 SCC 12, [2012] 1 S.C.R. 
395; Canadian Wireless Telecommunications Assn. v. 
Society of Composers, Authors and Music Publishers 
of Canada, 2008 FCA 6, [2008] 3 F.C.R. 539, leave 
to appeal refused [2008] 2 S.C.R. vi; Composers, 
Authors and Publishers Assoc, of Canada Ltd. v. CTV 
Television Network Ltd., [1968] S.C.R. 676; Canadian 
Admiral Corp. v. Rediffusion, Inc., [1954] Ex. C.R. 382; 
Apple Computer Inc. v. Mackintosh Computers Ltd., 
[1987] 1 F.C. 173, aff’d [1988] 1 F.C. 673, aff’d [1990] 2 
S.C.R. 209; Robertson v. Thomson Corp., 2006 SCC 43, 
[2006] 2 S.C.R. 363; Theberge v. Galerie d’Art du Petit 
Champlain inc., 2002 SCC 34, [2002] 2 S.C.R. 336; 
Compo Co. v. Blue Crest Music Inc., [1980] 1 S.C.R. 
357. 

By Abella J. 

Referred to: Dunsmuir v. New Brunswick, 2008 
SCC 9, [2008] 1 S.C.R. 190; Society of Composers, 
Authors and Music Publishers of Canada v. Canadian 
Assn, of Internet Providers, 2004 SCC 45, [2004] 

2 S.C.R. 427; Alberta (Information and Privacy 
Commissioner) v. Alberta Teachers’ Association, 2011 
SCC 61, [2011] 3 S.C.R. 654; Canada (Citizenship and 
Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 
339; Smith v. Alliance Pipeline Ltd., 2011 SCC 7, 
[2011] 1 S.C.R. 160; Chamberlain Group Inc. v. Lynx 
Industries Inc., 2010 FC 1287, 379 F.T.R. 270; Alticor 
Inc. v. Nutravite Pharmaceuticals Inc., 2005 FCA 269, 
339 N.R. 56; Molson Breweries v. John Labatt Ltd., 
[2000] 3 F.C. 145; Canada (Canadian Human Rights 
Commission) v. Canada (Attorney General), 2011 SCC 
53, [2011] 3 S.C.R. 471; Dore v. Barreau du Quebec, 

2012 SCC 12, [2012] 1 S.C.R. 395; Entertainment 
Software Association v. Society of Composers, Authors 
and Music Publishers of Canada, 2012 SCC 34, [2012] 
2 S.C.R. 231; Housen v. Nikolaisen, 2002 SCC 33, 
[2002] 2 S.C.R. 235; Rio Tinto Alcan Inc. v. Carrier 
Sekani Tribal Council, 2010 SCC 43, [2010] 2 S.C.R. 
650; Canadian Broadcasting Corp. v. Canada (Labour 
Relations Board), [1995] 1 S.C.R. 157; Law Society of 


231; Tarif des redevances, Execution publique d’ceu- 
vres musicales 1996, 1997, 1998 (Tarif 22, Internet), 
www.cb-cda.gc.ca/decisions/1999/19991027-m-b.pdf; 
Societe canadienne des auteurs, compositeurs et edi- 
teurs de musique c. Assoc, canadienne des fournisseurs 
Internet, 2004 CSC 45, [2004] 2 R.C.S. 427; Dunsmuir 
c. Nouveau-Brunswick, 2008 CSC 9, [2008] 1 R.C.S. 
190; Canada (Commission canadienne des droits de la 
personne) c. Canada (Procureur general), 2011 CSC 53, 
[2011] 3 R.C.S. 471; Smith c. Alliance Pipeline Ltd., 2011 
CSC 7, [2011] 1 R.C.S. 160; Alberta (Information and 
Privacy Commissioner) c. Alberta Teachers’ Association, 
2011 CSC 61, [2011] 3 R.C.S. 654; Housen c. Nikolaisen, 
2002 CSC 33, [2002] 2 R.C.S. 235; Dore' c. Barreau du 
Quebec, 2012 CSC 12, [2012] 1 R.C.S. 395; Assoc, cana¬ 
dienne des telecommunications sans fil c. Societe cana¬ 
dienne des auteurs, compositeurs et editeurs de musi¬ 
que, 2008 CAF 6, [2008] 3 R.C.F. 539, autorisation de 
pourvoi refusee, [2008] 2 R.C.S. vi; Composers, Authors 
and Publishers Assoc, of Canada Ltd. c. CTV Television 
Network Ltd., [1968] R.C.S. 676; Canadian Admiral 
Corp. c. Rediffusion, Inc., [1954] R.C. de l’E. 382; Apple 
Computer Inc. c. Mackintosh Computers Ltd., [1987] 1 
C.F. 173, conf. par [1988] 1 C.F. 673, conf. par [1990] 
2 R.C.S. 209; Robertson c. Thomson Corp., 2006 CSC 
43, [2006] 2 R.C.S. 363; Theberge c. Galerie d’Art du 
Petit Champlain inc., 2002 CSC 34, [2002] 2 R.C.S. 336; 
Compo Co. c. Blue Crest Music Inc., [1980] 1 R.C.S. 357. 

Citee par la juge Abella 

Arrets mentionnes : Dunsmuir c. Nouveau- 
Brunswick, 2008 CSC 9, [2008] 1 R.C.S. 190; 
Societe canadienne des auteurs, compositeurs et edi¬ 
teurs de musique c. Assoc, canadienne des fournis¬ 
seurs Internet, 2004 CSC 45, [2004] 2 R.C.S. 427; 
Alberta (Information and Privacy Commissioner) c. 
Alberta Teachers' Association, 2011 CSC 61, [2011] 3 
R.C.S. 654; Canada (Citoyennete et Immigration) c. 
Khosa, 2009 CSC 12, [2009] 1 R.C.S. 339; Smith c. 
Alliance Pipeline Ltd., 2011 CSC 7, [2011] 1 R.C.S. 
160; Chamberlain Group, Inc. c. Lynx Industries 
Inc., 2010 CF 1287 (CanLII); Alticor Inc. c. Nutravite 
Pharmaceuticals Inc., 2005 CAF 269 (CanLII); 
Brasseries Molson c. John Labatt Ltee, [2000] 3 C.F. 
145; Canada (Commission canadienne des droits de la 
personne) c. Canada (Procureur general), 2011 CSC 53, 
[2011] 3 R.C.S. 471; Dore c. Barreau du Quebec, 2012 
CSC 12, [2012] 1 R.C.S. 395; Entertainment Software 
Association c. Societe canadienne des auteurs, com¬ 
positeurs et editeurs de musique, 2012 CSC 34, [2012] 
2 R.C.S. 231; Housen c. Nikolaisen, 2002 CSC 33, 
[2002] 2 R.C.S. 235; Rio Tinto Alcan Inc. c. Conseil 
tribal Carrier Sekani, 2010 CSC 43, [2010] 2 R.C.S. 
650; Societe Radio-Canada c. Canada (Conseil des 


2012 SCC 35 (CanLII) 



[2012] 2R.C.S. 


ROGERS COMMUNICATIONS C. SOCAN 


289 


New Brunswick v. Ryan , 2003 SCC 20, [2003] 1 S.C.R. 
247; Newfoundland and Labrador Nurses’ Union v. 
Newfoundland and Labrador (Treasury Board), 2011 
SCC 62, [2011] 3 S.C.R. 708; Toronto (City) v. C.U.P.E., 
Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77; Council 
of Canadians with Disabilities v. VIA Rail Canada 
Inc., 2007 SCC 15, [2007] 1 S.C.R. 650; Mattel, Inc. v. 
3894207 Canada Inc., 2006 SCC 22, [2006] 1 S.C.R. 
772; Bell v. Ontario Human Rights Commission, [1971] 
S.C.R. 756; Halifax (Regional Municipality) v. Nova 
Scotia (Human Rights Commission), 2012 SCC 10, 
[2012] 1 S.C.R. 364. 

Statutes and Regulations Cited 

Administrative Tribunals Act, S.B.C. 2004, c. 45. 
Canada-United States Free Trade Agreement Implemen¬ 
tation Act, S.C. 1988, c. 65, ss. 61, 62. 

Canadian Human Rights Act, R.S.C. 1985, c. H-6, ss. 
53(2)(c), (d). 

Copyright Act, R.S.C. 1985, c. C-42, ss. 2 “telecommu¬ 
nication”, 3(1)(/). 

Ontario Human Rights Code, 1961-62, S.O. 1961-62, 
c. 93. 

Trade-marks Act, R.S.C. 1985, c. T-13, s. 6. 

Treaties and Other International Instruments 

Berne Convention for the Protection of Literary and 
Artistic Works, 828 U.N.T.S. 221, September 9, 1886; 
rev. in Berlin November 13, 1908; rev. in Rome June 
2, 1928, Arts. 11 bis, 20. 

North American Free Trade Agreement Between the 
Government of Canada, the Government of the Unit¬ 
ed Mexican States and the Government of the United 
States of America, Can. T.S. 1994 No. 2, Art. 1721(2). 
WIPO Copyright Treaty, 2186 U.N.T.S. 121, Arts. 1(1), 8. 

Authors Cited 

Canada. Treasury Board. Copyright Board Canada. 
Performance Report for the period ending March 
31, 2003 (online: www.collectionscanada.gc.ca/web 
archives/20060120100901/http://www.tbs-sct.gc.ca/ 
rma/dpr/02-03/cb-cda/cb-cda03d_e.asp). 

Ginsburg, Jane C. “The (new?) right of making available 
to the public”, in David Vaver and Lionel Bently, eds., 
Intellectual Property in the New Millennium: Essays 
in Honour of William R. Cornish. Cambridge: Cam¬ 
bridge University Press, 2004. 

Handa, Sunny. Copyright Law in Canada. Markham, 
Ont.: Butterworths, 2002. 


relations du travail), [1995] 1 R.C.S. 157; Barreau du 
Nouveau-Brunswick c. Ryan, 2003 CSC 20, [2003] 
1 R.C.S. 247; Newfoundland and Labrador Nurses’ 
Union c. Terre-Neuve-et-Labrador (Conseil du Tresor), 
2011 CSC 62, [2011] 3 R.C.S. 708; Toronto (Ville) c. 
S.C.F.P., section locale 79, 2003 CSC 63, [2003] 3 
R.C.S. 77; Conseil des Canadiens avec deficiences c. 
VIA Rail Canada Inc., 2007 CSC 15, [2007] 1 R.C.S. 
650; Mattel, Inc. c. 3894207 Canada Inc., 2006 CSC 
22, [2006] 1 R.C.S. 772; Bell c. Ontario Human Rights 
Commission, [1971] R.C.S. 756; Halifax (Regional 
Municipality) c. Nouvelle-Ecosse (Human Rights 
Commission), 2012 CSC 10, [2012] 1 R.C.S. 364. 

Lois et reglements cites 

Administrative Tribunals Act, S.B.C. 2004, ch. 45. 

Loi canadienne sur les droits de la personne, L.R.C. 

1985, ch. H-6, art. 53(2)c), d). 

Loi de mise en oeuvre de lAccord de libre-echange 
Canada — Etats-Unis, L.C. 1988, ch. 65, art. 61, 62. 
Loi sur le droit d’auteur, L.R.C. 1985, ch. C-42, art. 2 
« telecommunication », 3(1)/). 

Loi sur les marques de commerce, L.R.C. 1985, ch. T-13, 
art. 6. 

Ontario Human Rights Code, 1961-62, S.O. 1961-62, 
ch. 93. 

Traites et autres instruments internationaux 

Accord de libre-echange nord-americain entre le gou- 
vernement du Canada, le gouvernement des Etats- 
Unis d’Amerique et le gouvernement des Etats-Unis 
du Mexique, R.T. Can. 1994 n° 2, art. 1721(2). 
Convention de Berne pour la protection des oeuvres lit- 
teraires et artistiques, 828 R.T.N.U. 221, 9 septembre 
1886; rev. a Berlin le 13 novembre 1908; rev. a Rome 
le 2 juin 1928, art. 11 bis, 20. 

Trciite de VOMPI sur le droit d’auteur, 2186 R.T.N.U. 
121, art. 1(1), 8. 

Doctrine et autres documents cites 

Canada. Secretariat du Conseil du Tresor. Commis¬ 
sion du droit d’auteur Canada. Rapport sur le ren- 
dement pour la periode se terminant le 31 mars 
2003 (en ligne: www.collectionscanada.gc.ca/web 
archives/20060118021938/http://www.tbs-sct.gc.ca/ 
rma/dpr/02-03/cb-cda/cb-cda03d_f.asp). 

Ginsburg, Jane C. « The (new?) right of making avail¬ 
able to the public », in David Vaver and Lionel Bently, 
eds.. Intellectual Property in the New Millennium : 
Essays in Honour of William R. Cornish. Cambridge : 
Cambridge University Press, 2004. 

Handa, Sunny. Copyright Law in Canada. Markham, 
Ont. : Butterworths, 2002. 


2012 SCC 35 (CanLII) 



290 


ROGERS COMMUNICATIONS v. SOCAN 


[2012] 2 S.C.R. 


McKeown, John S. Fox on Canadian Law of Copyright 
and Industrial Designs, 4th ed. Toronto: Thomson/ 
Carswell, 2003 (loose-leaf updated 2011, release 6). 

Mullan, David J. “Establishing the Standard of Review: 
The Struggle for Complexity?” (2004), 17 C.J.A.L.P. 
59. 

Ricketson, Sam, and Jane C. Ginsburg. International 
Copyright and Neighbouring Rights: The Berne Con¬ 
vention and Beyond, vol. I, 2nd ed. Oxford: Oxford 
University Press, 2006. 

Vaver, David. Intellectual Property Law: Copyright, Pat¬ 
ents, Trade-marks, 2nd ed. Toronto: Irwin Law, 2011. 

Wilkinson, Margaret Ann. “Copyright, Collectives, and 
Contracts: New Math for Educational Institutions and 
Libraries”, in Michael Geist, ed., From "Radical Ex¬ 
tremism” to “Balanced Copyright”: Canadian Copy¬ 
right and the Digital Agenda. Toronto: Irwin Law, 
2010, 503. 

World Intellectual Property Organization. WIPO Intel¬ 
lectual Property Handbook: Policy, Law and Use, 
chapter 5, “International Treaties and Conventions 
on Intellectual Property”, No. 489, 2nd ed. Geneva: 
WIPO, 2004. 


APPEAL from a judgment of the Federal Court 
of Appeal (Letourneau, Nadon and Pelletier JJ.A.), 
2010 FCA 220, 409 N.R. 102, 323 D.L.R. (4th) 
42, 14 Admin. L.R. (5th) 159, 86 C.P.R. (4th) 239, 
[2010] F.C.J. No. 1087 (QL), 2010 CarswellNat 
3112, affirming a decision of the Copyright Board, 
www.cb-cda.gc.ca/decisions/2007/20071018-m-e. 
pdf, (2007), 61 C.P.R. (4th) 353, [2007] C.B.D. No. 
7 (QL), 2007 CarswellNat 3466. Appeal allowed in 
part. 

Gerald L. Kerr-Wilson, Ariel A. Thomas and 
Julia Kennedy, for the appellants. 

Gilles Daigle, D. Lynne Watt, Paul Spurgeon 
and Henry Brown, Q.C., for the respondent. 

Written submissions only by Casey M. Chisick, 
Timothy Pinos and Jason Beitchman, for the inter¬ 
vener CMRRA-SODRAC Inc. 

Written submissions only by Tim Gilbert, Sana 
Halwani and Sundeep Chauhan, for the intervener 
Cineplex Entertainment LP. 

Written submissions only by Jeremy de 
Beer and David Fewer, for the intervener the 


McKeown, John S. Fox on Canadian Law of Copyright 
and Industrial Designs, 4th ed. Toronto : Thomson/ 
Carswell, 2003 (loose-leaf updated 2011, release 6). 
Mullan, David J. « Establishing the Standard of Review : 
The Struggle for Complexity? » (2004), 17 C.J.A.L.P. 
59. 

Organisation mondiale de la propriete intellectuelle. 
WIPO Intellectual Property Handbook : Policy, Law 
and Use, chapter 5, « International Treaties and Con¬ 
ventions on Intellectual Property », No. 489, 2nd ed. 
Geneva : WIPO, 2004. 

Ricketson, Sam, and Jane C. Ginsburg. International 
Copyright and Neighbouring Rights: The Berne 
Convention and Beyond, vol. I, 2nd ed. Oxford : Ox¬ 
ford University Press, 2006. 

Vaver, David. Intellectual Property Law: Copyright, 
Patents, Trade-marks, 2nd ed. Toronto : Irwin Law, 
2011. 

Wilkinson, Margaret Ann. « Copyright, Collectives, and 
Contracts : New Math for Educational Institutions 
and Libraries », in Michael Geist, ed.. From « Radical 
Extremism » to « Balanced Copyright » : Canadian 
Copyright and the Digital Agenda. Toronto : Irwin 
Law, 2010, 503. 
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Samuelson-Glushko Canadian Internet Policy and 
Public Interest Clinic. 

Written submissions only by Michael Koch, for 
the interveners Apple Canada Inc. and Apple Inc. 

The judgment of McLachlin C.J. and LeBel, 
Deschamps, Fish, Rothstein, Cromwell, Moldaver 
and Karakatsanis JJ. was delivered by 


Rothstein J. — 

I. Introduction 

[1] Online music services offer permanent down¬ 
loads, limited downloads and on-demand streams 
of files containing musical works. A download is 
the transmission over the Internet of a file contain¬ 
ing data, such as a sound recording of a musical 
work, that gives the user a permanent copy of the 
file to keep as his or her own. A limited download 
allows the copy to be used as long as the user’s sub¬ 
scription is paid up. A stream is a transmission of 
data that allows the user to listen to or view the 
content transmitted at the time of the transmission, 
resulting only in a temporary copy of the file on the 
user’s hard drive. The Copyright Board was of the 
opinion that downloads and streams, among other 
uses of music that it examined as part of the certifi¬ 
cation process of a proposed tariff for the commu¬ 
nication of musical works over the Internet, come 
within the scope of the exclusive right of copyright 
holders to communicate to the public by telecom¬ 
munication provided by the Copyright Act, R.S.C. 
1985, c. C-42 (the “Act”). Accordingly, it found that 
a claim for communication royalties by the hold¬ 
ers of copyright in the communicated works was 
well founded, in addition to any reproduction roy¬ 
alties received when a work is copied through the 
Internet ((2007), 61 C.P.R. (4th) 353 (“Tariff 22.A 
decision”)). On appeal, the Federal Court of Appeal 
agreed (2010 FCA 220, 409 N.R. 102). 


Clinique d’interet public et de politique d’internet 
du Canada Samuelson-Glushko. 

Argumentation ecrite seulement par Michael 
Koch, pour les intervenantes Apple Canada Inc. et 
Apple Inc. 

Version framjaise du jugement de la juge en chef 
McLachlin et des juges LeBel, Deschamps, Fish, 
Rothstein, Cromwell, Moldaver et Karakatsanis 
rendu par 

Le juge Rothstein — 

I. Introduction 

[1] Les services de musique en ligne offrent des 
telechargements permanents, des telechargements 
limites et des transmissions en continu sur deman- 
de qui renferment des oeuvres musicales. On entend 
par telechargement la transmission sur Internet d’un 
fichier de donnees, tel l'enregistrement sonore d’une 
oeuvre musicale, dont l’utilisateur conserve une co¬ 
pie permanente. Le telechargement limite permet a 
l’abonne d’utiliser la copie tant qu’il acquitte le cout 
de son abonnement. La transmission en continu est 
une transmission de donnees permettant d’entendre 
ou de voir le contenu au moment de la transmission; 
elle ne permet que le stockage d’une copie temporai- 
re sur le disque dur de l’utilisateur. La Commission 
du droit d’auteur a estime que le droit exclusif du 
titulaire du droit d’auteur de communiquer l’oeuvre 
au public, par telecommunication, prevu dans la 
Loi sur le droit d’auteur, L.R.C. 1985, ch. C-42 (la 
« Loi »), s’applique au telechargement et a la trans¬ 
mission en continu, entre autres utilisations de musi¬ 
que examinees dans le cadre du processus d’homo- 
logation d’un projet tarifaire pour la communication 
d’oeuvres musicales sur Internet. Elle est done ar- 
rivee a la conclusion que les redevances reclamees 
par les titulaires du droit d’auteur sur les oeuvres 
communiquees le sont a juste titre (en ligne (« deci¬ 
sion concernant le tarif 22.A »)) et qu’elles s’ajou- 
tent a celles touchees pour la reproduction lorsque 
les oeuvres sont reproduites au moyen d’lnternet. 
Saisie de l’appel de cette decision, la Cour d’appel 
federale a abonde dans le meme sens (2010 CAF 
220 (CanLII)). 
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[2] The sole issue in this appeal is the meaning of 
the phrase “to the public” in s. 3(1)(/) of the Act. 
The online music services brought this appeal on 
the basis that their uses of music do not engage the 
right to communicate to the public by telecommuni¬ 
cation in s. 3(1)(/) because they do not come within 
the scope of the phrase “to the public”. The issue 
of whether downloads can be “communication^]” 
within the meaning of s. 3(1)(/) was left to be 
determined in the companion case Entertainment 
Software Association v. Society of Composers, 
Authors and Music Publishers of Canada, 2012 
SCC 34, [2012] 2 S.C.R. 231 (“ESA”). In ESA, a 
majority of this Court determined that musical 
works are not “communicated” by telecommuni¬ 
cation when they are downloaded. This conclusion 
affects this appeal. The question of whether the 
online music services engage the exclusive right to 
“communicate ... to the public by telecommuni¬ 
cation” by offering downloads to members of the 
public has now become moot. However, the ESA 
did not contest the Board’s conclusion that a stream 
constitutes a “communication” within the mean¬ 
ing of s. 3(1)(/) of the Act. As a result, the remain¬ 
ing issue here is whether, based on CCH Canadian 
Ltd. v. Law Society of Upper Canada, 2004 SCC 
13, [2004] 1 S.C.R. 339 (“CCH”), such commu¬ 
nication of protected works nevertheless does not 
engage the exclusive right to communicate to the 
public because a point-to-point transmission from 
the website of an online music service to any indi¬ 
vidual customer is a private communication. 


II. Facts and Procedural History 

[3] The appellants, Rogers Communications Inc., 
Rogers Wireless Partnership, Shaw Cablesystems 
G.P., Bell Canada and Telus Communications 
Company, offer online music services. Online 
music services provide catalogues of digital audio 
files that consumers can browse at their conveni¬ 
ence. A consumer may select a song or an album 
and download or stream the digital audio file con¬ 
taining the musical work to his or her computer or 
mobile phone, or both. 


[2] Seul le sens des mots « au public » employes a 
l’al. 3(1)/) de la Loi fait l’objet du litige. Les services 
de musique en ligne, qui sont a l’origine du present 
pourvoi, pretendent que leurs utilisations d’ceuvres 
musicales n’emportent pas l’application du droit de 
communiquer au public par telecommunication que 
confere Pal. 3(1)/), car il ne s’agit pas de communica¬ 
tions « au public ». Dans l’affaire connexe Entertain¬ 
ment Software Association c. Societe canadienne 
des auteurs, compositeurs et editeurs de musi¬ 
que, 2012 CSC 34, [2012] 2 R.C.S. 231 (« ESA »), 
la Cour devait decider si un telechargement peut 
constituer une « communication » pour l’applica- 
tion de cet alinea. Les juges majoritaires de notre 
Cour statuent que l’ceuvre musicale qui est telechar- 
gee n’est pas « communiquee » par telecommunica¬ 
tion, une conclusion qui a une incidence dans la pre¬ 
sente affaire. La question de savoir si les services de 
musique en ligne portent atteinte au droit exclusif de 
« communiquer au public, par telecommunication » 
lorsqu’ils offrent des telechargements au public ne 
se pose done plus. Toutefois, ESA n’a pas conteste 
la conclusion de la Commission selon laquelle une 
transmission en continu constitue une « communi¬ 
cation » pour l’application de Pal. 3(1)/) de la Loi. La 
question qu’il reste done a trancher en l’espece est 
celle de savoir si, compte tenu de l’arret CCH Cana¬ 
dienne Ltee c. Barreau du Hciut- Canada, 2004 CSC 
13, [2004] 1 R.C.S. 339 (« CCH »), pareille commu¬ 
nication d’une oeuvre protegee ne porte neanmoins 
pas atteinte au droit exclusif de communication au 
public puisque la transmission point a point du site 
Web du service de musique en ligne au consomma- 
teur individuel constitue une communication privee. 

II. Rappel des faits et genese de l’instance 

[3] Les appelantes Rogers Communications Inc., 
Rogers Wireless Partnership, Shaw Cablesystems 
G.P., Bell Canada et Societe Telus Communications 
offrent des services de musique en ligne. Ces four- 
nisseurs mettent a la disposition des consommateurs 
des catalogues de fichiers audionumeriques consul- 
tables a tout moment. Le consommateur peut choi- 
sir une chanson ou un album, puis telecharger ou se 
faire transmettre en continu sur son ordinateur ou 
son telephone portable, ou les deux, le fichier audio- 
numerique contenant l’ceuvre musicale. 
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[4] The respondent, Society of Composers, Au¬ 
thors, and Music Publishers of Canada (“SOCAN”), 
is a collective society of composers, authors and 
publishers of music. It administers the right to per¬ 
form in public and the right to communicate to the 
public by telecommunication the works covered by 
its members’ copyrights. It files proposed tariffs 
with the Board and collects licence royalties, as set 
in tariffs certified by the Board, on behalf of its 
members. 

[5] The issue in the present appeal is now whether 
streaming of files from the Internet triggered by 
individual users constitutes communication “to the 
public” of the musical works contained therein by 
online music services who make the files available 
to the users for streaming. 

[6] These proceedings involve proposed tariffs 
first filed by SOCAN in 1995 for various uses of 
musical works constituting, in SOCAN’s view, 
communication of musical works to the public 
over the Internet. There were objections to the 
filed proposals. In 1996, the Board decided to 
deal with legal issues separately from the deter¬ 
mination of the actual tariffs. The first step was 
to “determine which activities on the Internet, if 
any, constitute a protected use [of SOCAN’s rep¬ 
ertoire of music] targeted in the tariff” ( SOCAN 
Statement of Royalties, Public Performance 
of Music Works 1996, 1997, 1998 (Tariff 22, 
Internet) (Re) (1999), 1 C.P.R. (4th) 417 (“Tariff 22 
decision”), at p. 424). Issued on October 27, 1999, 
the Board termed this its Phase I decision, deal¬ 
ing with legal and jurisdictional issues. Some of 
its determinations are directly relevant to this 
appeal. The Tariff 22 decision was ultimately 
appealed to this Court, albeit on different issues. 
However, in Society of Composers, Authors and 
Music Publishers of Canada v. Canadian Assn, of 
Internet Providers, 2004 SCC 45, [2004] 2 S.C.R. 
427 (“SOCAN v. CAIP”), at para. 30, Binnie J. 
noted the Board’s interpretation of the phrase 
“to the public”, which was that a communication 
may be to the public when it is made to individual 
members of the public, regardless of whether they 
receive it at the same or at different times (Tariff 


[4] L’intimee, la Societe canadienne des auteurs, 
compositeurs et editeurs de musique (« SOCAN »), 
un regroupement d’auteurs, de compositeurs et 
d’editeurs de musique, gere les droits d’execution 
en public et les droits de communication au public, 
par telecommunication, des oeuvres protegees par 
le droit d’auteur de ses membres. Elle depose des 
projets de tarif aupres de la Commission et penjoit 
au nom de ses membres les redevances fixees dans 
les tarifs homologues par cette derniere. 

[5] La question en litige dans le present pourvoi 
est desormais celle de savoir si la transmission en 
continu de fichiers sur Internet a la demande d’un 
utilisateur individuel constitue une communication 
« au public », par le service de musique en ligne 
qui offre une telle transmission aux utilisateurs, 
des oeuvres musicales contenues dans les fichiers. 

[6] La presente instance s’origine de projets tari- 
faires deposes initialement par la SOCAN en 1995 
pour diverses utilisations d’ceuvres musicales qui 
constituent, selon la SOCAN, une communica¬ 
tion au public d’oeuvres musicales sur Internet. Ces 
projets ont fait l’objet d’oppositions. En 1996, la 
Commission a decide de separer examen des points 
de droit et etablissement des tarifs. Dans un pre¬ 
mier temps, elle devait determiner « quelles activi- 
tes sur l’lnternet, le cas echeant, constitu[ai]ent une 
utilisation protegee [du repertoire d’oeuvres musi¬ 
cales de la SOCAN] visee par le tarif » (Tarif des 
redevances. Execution publique d’oeuvres musica¬ 
les 1996, 1997, 1998 (Tarif 22, Internet) (1999) (en 
ligne) (la « decision concernant le tarif 22 »), p. 2). 
Le 27 octobre 1999, elle a rendu ce qu’elle a appele 
sa decision de la premiere phase dans laquelle elle 
aborde points de droit et questions de competence. 
Certaines des conclusions qu’elle y tire interes- 
sent directement le present pourvoi. La decision 
concernant le tarif 22 a finalement ete portee en 
appel devant notre Cour, mais pour des motifs dif- 
ferents. Toutefois, dans l’arret Societe canadienne 
des auteurs, compositeurs et editeurs de musique c. 
Assoc, canadienne des fournisseurs Internet, 2004 
CSC 45, [2004] 2 R.C.S. 427 (« SOCAN c. ACFI »), 
par. 30, le juge Binnie releve l’interpretation que 
fait la Commission des mots « au public », a savoir 
qu’il peut y avoir communication au public lorsque 
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22 decision, at p. 435). He found that this particu¬ 
lar issue was “no longer contested.” 


[7] After this Court’s decision in SOCAN v. 
CAIP , the Board proceeded to Phase II of the pro¬ 
cess to establish a tariff for the communication 
of musical works over the Internet for the years 
1996 to 2006. In these proceedings, the appellants 
argued both before the Board and subsequently 
on judicial review, that a point-to-point transmis¬ 
sion of a musical work is not a communication “to 
the public”. This argument is in large part based 
on CCH and on the finding in that case that fax 
transmissions of copyrighted works by the Great 
Library at Osgoode Hall to its patrons were private 
communications. 


[8] The Board rejected this argument in its deci¬ 
sion issued on October 18, 2007. The Tariff 22.A 
decision reiterates the Board’s earlier-stated view 
that communications to individual members of the 
public through downloads or streams requested by 
them at different times are communications “to the 
public”. Accordingly, finding SOCAN’s claim to 
be valid in law, the Board proceeded to establish 
the tariffs it considered appropriate. 

[9] The appellants’ application for judicial review 
was unanimously dismissed by the Federal Court of 
Appeal. Pelletier J.A., writing for the court, consid¬ 
ered that the application should be reviewed on the 
standard of reasonableness and found the Board’s 
determination of what constitutes a “communica¬ 
tion to the public” under the Act to be reasonable. 

III. Analysis 
A. Standard of Review 

[10] The appropriate standard for reviewing the 
Board’s determinations on points of law was con¬ 
sidered by Binnie J. in SOCAN v. CAIP. In con¬ 
cluding that the correctness standard must apply, 
he wrote, at para. 49: 


celle-ci vise des particuliers au meme moment ou 
a des moments differents (decision concernant le 
tarif 22, p. 17). Le juge Binnie conclut que ce point 
n’est « plus conteste ». 

[7] Par suite de notre arret SOCAN c. ACFI , la 
Commission a entrepris la seconde phase du pro¬ 
cessus, soit l’etablissement d’un tarif de commu¬ 
nication d’oeuvres musicales sur Internet pour les 
annees 1996 a 2006. Les appelantes ont soutenu, 
tant devant la Commission que lors du controle 
judiciaire subsequent, que la transmission point a 
point d’une oeuvre musicale ne constituait pas une 
communication « au public ». Elies s’appuyaient 
en grande partie sur l’arret CCH et sur la conclu¬ 
sion qui y est tiree, a savoir que la transmission 
par telecopieur, de la Grande bibliotheque d’Os- 
goode Hall a ses usagers, d’oeuvres protegees par 
le droit d’auteur, constituait une communication 
privee. 

[8] La Commission a rejete cette these dans sa 
decision du 18 octobre 2007, oil elle repete ce 
qu’elle a deja affirme, en l’occurrence que commu- 
niquer une oeuvre a des particuliers par telecharge - 
ment ou transmission en continu, a des moments 
differents et sur demande, equivaut a la communi- 
quer « au public ». Tenant pour fondee en droit la 
pretention de la SOCAN, elle a done etabli le tarif 
qui lui paraissait indique. 

[9] La demande de controle judiciaire des appe¬ 
lantes a ete rejetee par les juges unanimes de 
la Cour d’appel federale. Sous la plume du juge 
Pelletier, ces derniers opinent que la demande est 
assujettie a la norme de la decision raisonnable. Ils 
jugent raisonnable la decision de la Commission 
quant a savoir ce qui constitue une « communica¬ 
tion au public » au sens de la Loi. 

III. Analyse 

A. Norme de controle 

[10] Dans l’arret SOCAN c. ACFI, le juge Binnie 
se penche sur la norme de controle applicable a la 
decision de la Commission sur un point de droit et 
retient la norme de la decision correcte (par. 49) : 
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There is neither a preclusive clause nor a statutory 
right of appeal from decisions of the Copyright Board. 
While the Chair of the Board must be a current or 
retired judge, the Board may hold a hearing without 
any legally trained member present. The Copyright Act 
is an act of general application which usually is dealt 

with before courts rather than tribunals. The questions 
at issue in this appeal are legal questions. [Emphasis 
added.] 

[11] Since that decision, this Court has substan¬ 
tially revised the appropriate approach to judicial 
review. Dunsmuir v. New Brunswick, 2008 SCC 9, 
[2008] 1 S.C.R. 190, made clear that an administra¬ 
tive body interpreting and applying its home statute 
should normally be accorded deference on judicial 
review. See also Canada (Canadian Human Rights 
Commission) v. Canada (Attorney General), 2011 
SCC 53, [2011] 3 S.C.R. 471 (“ Canada (CHRCf ), 
at para. 16, and Smith v. Alliance Pipeline Ltd., 
2011 SCC 7, [2011] 1 S.C.R. 160, at para. 26. In 
Alberta (Information and Privacy Commissioner) 
v. Alberta Teachers’ Association, 2011 SCC 61, 
[2011] 3 S.C.R. 654 (“ALA”), at para. 39, the Court 
held that “[w]hen considering a decision of an 
administrative tribunal interpreting or applying its 
home statute, it should be presumed that the appro¬ 
priate standard of review is reasonableness.” By 
setting up a specialized tribunal to determine cer¬ 
tain issues the legislature is presumed to have rec¬ 
ognized superior expertise in that body in respect 
of issues arising under its home statute or a closely 
related statute, warranting judicial review for rea¬ 
sonableness. 


[12] As stated by Binnie J. in SOCAN v. CAIP, 
the core of the Board’s mandate is “the working out 
of the details of an appropriate royalty tariff” (para. 
49). Nevertheless, in order to carry out this man¬ 
date, the Board is routinely called upon to ascertain 
rights underlying any proposed tariff. In this, it is 
construing the Act, its home statute. 

[13] However, as Binnie J. noted in SOCAN v. 
CAIP, the Act is a statute that will also be brought 


II n’existe dans la loi ni clause privative ni droit d’ap- 
pel des decisions de la Commission du droit d’auteur. 
Meme si son president doit etre juge ou juge a la retraite, 
la Commission peut tenir une audience en l’absence de 
tout membre ayant une formation juridique. La Loi sta¬ 
le droit d’auteur est une loi de portee generate dont 
l’application releve habituellement des cours de jus¬ 

tice, et non des tribunaux administratifs. Les questions 
en litige dans le present pourvoi sont des questions de 
droit. [Je souligne.] 

[11] Depuis cette decision, notre Cour a revu en 
profondeur les modalites du controle judiciaire. 
Dans l’arret Dunsmuir c. Nouveau-Brunswick, 
2008 CSC 9, [2008] 1 R.C.S. 190, die dit sans equi¬ 
voque que la deference est habituellement de mise 
lors du controle judiciaire de la decision d’un orga- 
nisme administratif qui interprete et applique sa loi 
constitutive. Voir egalement Canada (Commission 
canadienne des droits de la personae) c. 
Canada (Procureur general), 2011 CSC 53, [2011] 3 
R.C.S. 471 (« Canada (CCDP) »), par. 16, et Smith c. 
Alliance Pipeline Ltd., 2011 CSC 7, [2011] 1 R.C.S. 
160, par. 26. Dans Alberta (Information and Privacy 
Commissioner) c. Alberta Teachers’ Association, 
2011 CSC 61, [2011] 3 R.C.S. 654 (« AT A »), par. 39, 
la Cour statue qu’« [i]l convient de presumer que la 
norme de controle a laquelle est assujettie la deci¬ 
sion d’un tribunal administratif qui interprete sa loi 
constitutive ou qui l’applique est celle de la decision 
raisonnable ». Lorsqu’il cree un tribunal administra¬ 
tif specialise pour trancher certaines questions, le 
legislateur est presume lui reconnaitre une expertise 
particuliere a l’egard des questions qui touchent a 
l’application de sa loi constitutive ou d’une loi etroi- 
tement liee a celle-ci, de sorte que le controle judi¬ 
ciaire des decisions de cet organisme doit se faire au 
regard de la norme de la raisonnabilite. 

[12] Comme l’explique le juge Binnie dans l’ar- 
ret SOCAN c. ACF1, « la mise au point d’un tarif 
de redevances approprie » est au cceur du mandat 
de la Commission (par. 49). Or, pour s’acquitter de 
ce mandat, la Commission est couramment appe- 
lee a se prononcer sur les droits qui sous-tendent le 
projet de tarif, ce qui l’amene a interpreter la Loi, 
sa loi constitutive. 

[13] Le juge Binnie fait cependant observer dans 
cet arret que la Loi est un texte legislatif qui peut 
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before the courts for interpretation at first instance 
in proceedings for copyright infringement. The 
court will examine the same legal issues the Board 
may be required to address in carrying out its man¬ 
date. On appeal, questions of law decided by the 
courts in these proceedings would be reviewed for 
correctness: Housen v. Nikolaisen, 2002 SCC 33, 
[2002] 2 S.C.R. 235, at para. 8. 


[14] It would be inconsistent for the court to 
review a legal question on judicial review of a deci¬ 
sion of the Board on a deferential standard and 
decide exactly the same legal question de novo if 
it arose in an infringement action in the court at 
first instance. It would be equally inconsistent if 
on appeal from a judicial review, the appeal court 
were to approach a legal question decided by the 
Board on a deferential standard, but adopt a cor¬ 
rectness standard on an appeal from a decision of 
a court at first instance on the same legal question. 

[15] Because of the unusual statutory scheme 
under which the Board and the court may each 
have to consider the same legal question at first 
instance, it must be inferred that the legislative 
intent was not to recognize superior expertise of 
the Board relative to the court with respect to such 
legal questions. This concurrent jurisdiction of 
the Board and the court at first instance in inter¬ 
preting the Copyright Act rebuts the presumption 
of reasonableness review of the Board’s decisions 
on questions of law under its home statute. This 
is consistent with Dunsmuir, which directed that 
“[a] discrete and special administrative regime in 
which the decision maker has special expertise” 
was a “facto[r that] will lead to the conclusion that 
the decision maker should be given deference and 
a reasonableness test applied” (para. 55 (empha¬ 
sis added)). Because of the jurisdiction at first 
instance that it shares with the courts, the Board 
cannot be said to operate in such a “discrete . . . 
administrative regime”. Therefore, I cannot agree 
with Abella J. that the fact that courts routinely 
carry out the same interpretive tasks as the board 
at first instance “does not detract from the Board’s 


egalement etre soumis a l’interpretation d’une cour 
de justice de premiere instance par suite d’une alle¬ 
gation de violation du droit d’auteur. Cette cour 
de justice examine alors les memes questions de 
droit que la Commission dans l’execution de son 
mandat. En appel. la question de droit tranchee en 
premiere instance par la cour de justice fait l’objet 
d’un controle judiciaire selon la norme de la deci¬ 
sion correcte : Housen c. Nikolaisen, 2002 CSC 33, 
[2002] 2 R.C.S. 235, par. 8. 

[14] II serait illogique de controler la decision 
de la Commission sur un point de droit selon une 
norme deferente, mais d’examiner de novo la deci¬ 
sion d’une cour de justice rendue en premiere ins¬ 
tance sur le meme point de droit dans le cadre d’une 
action pour violation du droit d’auteur. II serait tout 
aussi incoherent que, saisie d’un appel visant un 
controle judiciaire, la cour d’appel fasse preuve de 
deference a l’egard de la decision de la Commission 
sur un point de droit, mais applique la norme de la 
decision correcte a la decision d’une cour de justice 
en premiere instance sur le meme point de droit. 

[15] Etant donne le caractere particulier du 
regime legislatif en vertu duquel la Commission 
et une cour de justice peuvent etre respectivement 
appelees a statuer en premiere instance sur un meme 
point de droit, il faut inferer que le legislateur n’a 
pas voulu reconnaitre a la Commission une exper¬ 
tise superieure a celle de la cour de justice en la 
matiere. Cette competence concurrente conferee a 
la Commission et a la cour de justice pour interpre¬ 
ter en premiere instance la Loi sur le droit d’auteur 
a pour effet d’ecarter la presomption selon laquelle 
la decision de la Commission sur un point de droit 
rendue sous le regime de sa loi constitutive est assu- 
jettie a la norme de la raisonnabilite. Cette conclu¬ 
sion est conforme a l’arret Dunsmuir dans lequel 
notre Cour dit que l’existence d’« [u]n regime admi¬ 
nistrate distinct et particulier dans le cadre duquel 
le decideur possede une expertise speciale » consti- 
tue un « element [qui permet] de conclure qu’il y a 
lieu de deferer a la decision et d’appliquer la norme 
de la raisonnabilite » (par. 55 (je souligne)). Etant 
donne la competence qu’elle partage avec la cour 
de justice en premiere instance, on ne peut dire de 
la Commission qu’elle exerce ses fonctions dans le 
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particular familiarity and expertise with the pro¬ 
visions of the Copyright Act” (para. 68). In these 
circumstances, courts must be assumed to have the 
same familiarity and expertise with the statute as 
the board. Accordingly, I am of the opinion that 
in SOCAN v. CAIP, Binnie J. determined in a sat¬ 
isfactory manner that the standard of correctness 
should be the appropriate standard of review on 
questions of law arising on judicial review from the 
Copyright Board ( Dunsmuir ; at para. 62). 


[16] I must also respectfully disagree with Abella 
J.’s characterization, at para. 62, of the holding in 
ATA as meaning that the “exceptions to the pre¬ 
sumption of home statute deference are ... con¬ 
stitutional questions and questions of law of cen¬ 
tral importance to the legal system and outside the 
adjudicator’s specialized expertise”. Dunsmuir had 
recognized that questions which fall within the 
categories of constitutional questions and ques¬ 
tions of general law that are both of central impor¬ 
tance to the legal system as a whole and outside 
the adjudicator’s specialized area of expertise were 
to be reviewed on a correctness standard (paras. 
58 and 60). ATA simply reinforced the direction in 
Dunsmuir that issues that fall under the category of 
interpretation of the home statute or closely related 
statutes normally attract a deferential standard of 
review {ATA, at para. 39; Dunsmuir, at para. 54). 
My colleague’s approach would in effect mean that 
the reasonableness standard applies to all interpre¬ 
tations of home statutes. Yet, ATA and Dunsmuir 
allow for the exceptional other case to rebut the 
presumption of reasonableness review for questions 
involving the interpretation of the home statute. 


cadre d’un tel « regime administratif distinct ». Je 
ne peux done pas convenir avec la juge Abella que 
le fait que la cour de justice exerce couramment les 
memes activites d’interpretation que l’organisme 
administratif en premiere instance « n’enleve pas 
a la Commission sa connaissance approfondie de 
la Loi sur le droit d’auteur ni son expertise dans 
l’application de celle-ci » (par. 68). Des lors, il faut 
supposer que la cour de justice et l’organisme admi¬ 
nistratif ont, a l’egard du texte legislatif, une meme 
connaissance approfondie et une meme exper¬ 
tise. Je suis done d’avis que, dans l’arret SOCAN 
c. ACFI, le juge Binnie statue de maniere satisfai- 
sante que la norme de la decision correcte est celle 
qui convient au controle judiciaire de la decision 
de la Commission sur un point de droit {Dunsmuir, 
par. 62). 

[16] Soit dit en tout respect, je ne souscris pas 
non plus a l’interpretation que fait la juge Abella 
de l’arret ATA au par. 62. Selon elle, la Cour statue 
dans cet arret que les questions qui font « excep¬ 
tion a la presomption de deference que commande 
l’interpretation de la loi constitutive sont les ques¬ 
tions constitutionnelles, ainsi que les questions de 
droit d’une importance capitale pour le systeme 
juridique et etrangeres au domaine d’expertise 
du decideur ». Dans l’arret Dunsmuir, anterieur a 
ATA, notre Cour reconnait que la question qui res- 
sortit a la Constitution et celle qui touche au droit 
en general, qui revet une importance capitale pour 
le systeme juridique dans son ensemble et qui est 
etrangere au domaine d’expertise du decideur sont 
assujetties a la norme de la decision correcte (par. 
58 et 60). Dans ATA, notre Cour confirme seule- 
ment ce qu’elle dit dans Dunsmuir : la question 
qui touche a l’interpretation de la loi constitutive 
ou d’une loi qui y est etroitement liee commande 
generalement l’application d’une norme de controle 
deferente {ATA, par. 39; Dunsmuir, par. 54). 
Suivant le point de vue de ma collegue, la norme 
de la raisonnabilite s’applique a toute interpreta¬ 
tion de la loi constitutive. Pourtant, les arrets ATA 
et Dunsmuir admettent qu’une situation exception- 
nelle nouvelle pourrait ecarter la presomption d’as- 
sujettissement a la norme de la raisonnabilite de la 
decision qui resulte d’une interpretation de la loi 
constitutive. 
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[17] My colleague refers to pr e-Dunsmuir deci¬ 
sions for the proposition that shared jurisdiction 
at first instance does not prevent reasonableness 
review of a tribunal’s decision under its home stat¬ 
ute. However, such precedents will only be helpful 
where they “determin[e] in a satisfactory manner 
the degree of deference to be accorded with regard 
to a particular category of question” (Dunsmuir, at 
para. 62). 

[18] The recent examples raised by Justice Abella 
where reasonableness review was applied all 
involved bodies with exclusive primary jurisdiction 
under their home statute, constituting “discrete . . . 
administrative regime[s]”. Canada (CHRC) con¬ 
cerned the Canadian Human Rights Act , R.S.C. 
1985, c. H-6, which does not create shared pri¬ 
mary jurisdiction between the administrative tri¬ 
bunal and the courts. In these circumstances, the 
Court simply found that the standard applicable on 
the facts of that case was the reasonableness stand¬ 
ard and confirmed the presumptive rule that “if 
the issue relates to the interpretation and applica¬ 
tion of its own statute, . . . the standard of reasona¬ 
bleness will generally apply” (para. 24 (emphasis 
added)). Dore v. Barreau du Quebec, 2012 SCC 12, 
[2012] 1 S.C.R. 395, involved the judicial review of 
a decision of a disciplinary body under a profes¬ 
sional Code of ethics of advocates, R.R.Q. 1981, c. 
B-l, applicable to lawyers. There was no question 
of the constitutionality of the provision in the Code 
of ethics. The question, rather, was whether the 
adjudicator, making his fact-specific determina¬ 
tion in the circumstances of that case, had “act[ed] 
consistently with the values underlying the grant 
of discretion, including Charter values” {Dore, at 
para. 24). In any case, the adjudicator was oper¬ 
ating as part of a discrete administrative regime 
with exclusive jurisdiction over disciplinary mat¬ 
ters under the Code of ethics. 


[19] I wish to be clear that the statutory scheme 
under which both a tribunal and a court may decide 
the same legal question at first instance is quite 
unlike the scheme under which the vast majority 


[17] Ma collegue invoque des decisions anterieu- 
res a l’arret Dunsmuir pour affirmer que le par- 
tage de la competence en premiere instance ne fait 
pas obstacle a l’assujettissement a la norme de la 
raisonnabilite de la decision que rend le tribunal 
administratif en application de sa loi constitutive. 
Cette jurisprudence ne vaut toutefois que si elle 
« etablit deja de maniere satisfaisante le degre de 
deference correspondant a une categorie de ques¬ 
tions en particulier » {Dunsmuir, par. 62). 

[18] Les decisions recentes invoquees par la juge 
Abella appliquent toutes la norme de la decision 
raisonnable a un organisme qui exerce une compe¬ 
tence exclusive initiale que lui confere sa loi consti¬ 
tutive, d’ou l’existence d’un « regime administratif 
distinct ». L’arret Canada (CCDP) porte sur la Loi 
canadienne sur les droits de la personne, L.R.C. 
1985, ch. H-6, qui ne confere pas une competence 
concurrente au tribunal administratif et a la cour 
de justice en premiere instance. Des lors, la Cour 
conclut seulement que la norme applicable au vu des 
faits de l’espece est celle de la decision raisonna¬ 
ble et elle confirme la presomption selon laquelle, 
«lorsqu’il s’agit d’interpreter et d’appliquer sa propre 
loi [. . .] la norme de la decision raisonnable s’appli- 
que habituellement » (par. 24 (je souligne)). Dans 
l’affaire Dore c. Barreau du Quebec, 2012 CSC 12, 
[2012] 1 R.C.S. 395, le controle judiciaire visait la 
decision d’un organisme disciplinaire fondee sur le 
Code de deontologie des avocats, R.R.Q. 1981, ch. 
B-l. La disposition applicable de ce code ne soule- 
vait aucune question de constitutionnalite. II s’agis- 
sait plutot de savoir si le decideur, lorsqu’il avait tire 
sa conclusion d’ordre factuel a partir des circonstan- 
ces de l’espece, avait « ag[i] de maniere compatible 
avec les valeurs sous-jacentes a l’octroi d’un pouvoir 
discretionnaire, y compris les valeurs consacrees 
par la Charte » {Dore, par. 24). De toute maniere, 
le decideur agissait dans le cadre d’un regime admi¬ 
nistratif distinct et avait competence exclusive en 
matiere disciplinaire suivant le Code de deontologie 
des avocats. 

[19] Je tiens a bien preciser que le regime legis- 
latif suivant lequel un tribunal administratif et une 
cour de justice peuvent trancher une meme question 
de droit en premiere instance differe sensiblement 
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of judicial reviews arises. Concurrent jurisdiction 
at first instance seems to appear only under intel¬ 
lectual property statutes where Parliament has pre¬ 
served dual jurisdiction between the tribunals and 
the courts. However, I leave the determination of 
the appropriate standard of review of a tribunal 
decision under other intellectual property statutes 
for a case in which it arises. Nothing in these rea¬ 
sons should be taken as departing from Dunsmuir 
and its progeny as to the presumptively deferential 
approach to the review of questions of law decided 
by tribunals involving their home statute or statutes 
closely connected to their function. 


[20] It should be equally clear that the Board’s 
application of the correct legal principles to the 
facts of a particular matter should be treated with 
deference, as are the decisions of this nature by 
trial judges on appellate review. However, I cannot 
agree with Abella J. that the question arising in this 
appeal is a question of mixed fact and law (para. 
74). The issue in this case has been argued by the 
parties as a pure question of law. The Court is 
asked to determine whether a point-to-point trans¬ 
mission can ever constitute a communication “to 
the public” within the meaning of s. 3(1)(/) of 
the Copyright Act (A.F., at para. 2). This is not a 
“questiofn] of mixed fact and law [that] involve[s] 
applying a legal standard to a set of facts” ( Housen 
v. Nikolaisen , at para. 26); it is an extricable ques¬ 
tion of law. 

B. Can a Point-to-Point Transmission Effected at 
the Request of the Recipien t Be a Communica¬ 
tion “to the Public”? 

(1) Arguments of the Parties and Relevant 

Legislative Provisions 

[21] Before this Court, the appellants maintain 
that a point-to-point communication by telecom¬ 
munication of a discrete copy of a musical work 


des regimes dont l’application donne lieu a la plu- 
part des controles judiciaires. II semble n’y avoir 
de competence concurrente en premiere instance 
que sous le regime des lois sur la propriete intel- 
lectuelle, le legislateur ayant conserve la com¬ 
petence de la cour de justice malgre celle accor- 
dee au tribunal administratif. Je ne me prononce 
cependant pas sur la norme de controle a laquelle il 
convient d’assujettir la decision d’un tribunal admi¬ 
nistratif rendue en application d’autres lois sur la 
propriete intellectuelle, car ce n’est pas l’objet du 
present pourvoi. Les presents motifs ne sauraient 
etre interprets comme une rupture d’avec l’arret 
Dunsmuir ou ceux rendus dans sa foulee en ce qui 
concerne la deference qui s’impose de prime abord 
lors du controle judiciaire d’une decision sur une 
question de droit que rend un tribunal administratif 
en interpretant sa propre loi constitutive ou une loi 
etroitement liee a son mandat. 

[20] II convient de preciser egalement que 
lorsqu’elle applique les bons principes juridiques 
aux faits d’une affaire, la Commission a droit a la 
deference, a l’instar du juge de premiere instance 
dont la meme demarche est portee en appel. Or, 
je ne saurais convenir avec la juge Abella que la 
question qui se pose dans le present dossier est une 
question mixte de fait et de droit (par. 74). Dans 
leurs plaidoiries, les parties l’ont presentee comme 
une pure question de droit. Notre Cour est appe- 
lee a decider s’il est meme possible qu’une trans¬ 
mission point a point constitue une communica¬ 
tion « au public » au sens de Pal. 3(1)/) de la Loi 
sur le droit d’auteur (m.a., par. 2). II ne s’agit pas 
d’une « questiofn] mixt[e] de fait et de droit [qui] 
suppos[e] l’application d’une norme juridique a un 
ensemble de faits » (Housen c. Nikolaisen , par. 26), 
mais bien d’une question de droit manifeste. 

B. La transmission point a point a la demande du 
destinataire peut-elle etre consideree comme 
une communication « au public »? 

(1) Theses des parties et dispositions legisla¬ 

tives pertinentes 

[21] Devant notre Cour, les appelantes soutiennent 
que la transmission point a point, par telecommuni¬ 
cation, de la copie individuelle d’une oeuvre musicale 
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is not a communication to the public, regardless of 
whether another copy of the same work is transmit¬ 
ted to a different customer at a different time. They 
argue that “the [Federal Court of Appeal’s] decision 
is directly contrary to . . . CCH”, where “all three 
Courts concluded that the Great Library’s facsimile 
service did not infringe the right to communicate 
to the public by telecommunication — based on 
analyzing whether each transmission was a com¬ 
munication to the public” (A.F., at paras. 8 and 
45 (emphasis in original)). The appellants further 
support their position by reference to the legislative 
history of s. 3(1)(/) of the Act and U.S. authorities. 
SOCAN views the decisions of the Board and of 
the F.C.A. as correct and consistent with relevant 
international copyright conventions. 


[22] The legal question in this appeal involves the 
interpretation of s. 3 of the Act. The right to com¬ 
municate to the public by telecommunication is set 
out in s. 3(1)(/) of the Act: 


3. (1) For the purposes of this Act, “copyright”, in 
relation to a work, means the sole right. . . 


(/) in the case of any literary, dramatic, musical or 
artistic work, to communicate the work to the public 
by telecommunication. 


and to authorize any such acts. 

[23] Section 2 broadly defines “telecommunica¬ 
tion” as “any transmission of signs, signals, writ¬ 
ing, images or sounds or intelligence of any nature 
by wire, radio, visual, optical or other electromag¬ 
netic system”. There is no dispute in this appeal that 
the communications in issue are “telecommunica¬ 
tions” within the meaning of the Copyright Act. 


ne constitue pas une communication au public, et 
ce, peu importe qu’une autre copie de la meme 
oeuvre soit transmise ou non a un autre client a un 
moment different. Elies ajoutent que [TRADUCTION] 
« la decision [de la Cour d’appel federale] va direc- 
tement a l’encontre [.. .] de l’arret CCH », car « les 
juridictions successivement appelees a se pronon- 
cer dans cette affaire ont toutes trois conclu que le 
service de telecopie offert par la Grande bibliothe- 
que ne portait pas atteinte au droit de communica¬ 
tion au public, par telecommunication, apres s’etre 
demande si chacune des transmissions etait une 
communication au public » (m.a., par. 8 et 45 (en 
italique dans l’original)). Pour etayer leur these plus 
avant, les appelantes renvoient a l’historique legis- 
latif de l’al. 3(1)/) de la Loi ainsi qu’a des decisions 
americaines. La SOCAN estime que les decisions 
de la Commission et de la Cour d’appel federale sont 
fondees et vont dans le sens des conventions interna- 
tionales sur le droit d’auteur applicables. 

[22] La question de droit soulevee dans le pre¬ 
sent pourvoi a trait a l’interpretation de l’art. 3 de la 
Loi. Le droit de communiquer une oeuvre au public 
par telecommunication est enonce a l’al. 3(1)/) de 
la Loi: 

3. (1) Le droit d’auteur sur l’ceuvre comporte le droit 
exclusif. . . 


f) de communiquer au public , par telecommunica¬ 
tion, une ceuvre litteraire, dramatique, musicale ou 
artistique; 


Est inclus dans la presente definition le droit exclusif 
d’autoriser ces actes. 

[23] Une definition large du terme « telecommu¬ 
nication » figure a l’art. 2 : « toute transmission de 
signes, signaux, ecrits, images, sons ou renseigne- 
ments de toute nature par fil, radio, precede visuel 
ou optique, ou autre systeme electromagnetique ». 
Nulle partie au pourvoi ne conteste que les com¬ 
munications en litige constituent des « telecommu¬ 
nications » au sens de la Loi sur le droit d’auteur. 
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(2) The Precedent in CCH\ Interpreting “to 

the Public” 

[24] The words “to the public” within the mean¬ 
ing of s. 3(1)(/) of the Act were considered in CCH. 
The Great Library offered the service of faxing 
reported judgments and excerpts of other legal 
materials to individual lawyers at the lawyer’s 
request. The publishers holding copyrights in the 
transmitted works argued that the fax transmis¬ 
sions of copies of their works to individual lawyers 
were communications to the public by telecom¬ 
munication by the Great Library. Contrasting this 
situation with telecommunications in the context 
of subscription or pay-per-view television, at trial, 
Gibson J. found no communication to the public 
since “the telecommunications, by facsimile, ema¬ 
nated from a single point and were each intended 
to be received at a single point” ([2000] 2 F.C. 
451 (T.D.), at para. 167). 

[25] The conclusion was affirmed on appeal by 
the Federal Court of Appeal (2002 FCA 187, [2002] 
4 F.C. 213) and this Court. This Court, as did the 
F.C.A., held that “transmission of a single copy to 
a single individual is not a communication to the 
public”: CCH (SCC), at para. 78; CCH (FCA), at 
paras. 101 and 253. Both sets of reasons in the 
Federal Court rely on the ordinary meaning of the 
phrase “to the public”, as well as the definition of 
“public” in Art. 1721(2) of the North American Free 
Trade Agreement, Can. T.S. 1994 No. 2 (“NAFTA”), 
to conclude that “to be ‘to the public’ a communi¬ 
cation must be targeted at an aggregation of indi¬ 
viduals , which is more than a single person but not 
necessarily the whole public at large” (Linden J.A., 
at para. 100 (emphasis added)). This Court agreed 
with the F.C.A.’s conclusion (para. 78). 

[26] However, this Court expressly limited its 
ruling to the facts in CCH. McLachlin C.J. wrote: 

The fax transmission of a single copy to a single indi¬ 
vidual is not a communication to the public. This said, 
a series of repeated fax transmissions of the same work 
to numerous different recipients might constitute com¬ 
munication to the public in infringement of copyright. 


(2) L’arret CCH : Interpretation du terme « au 

public » 

[24] Le terme « au public » employe a l’al. 
3(1)/) de la Loi a ete analyse dans l’affaire CCH. 
La Grande bibliotheque offrait aux avocats un ser¬ 
vice individuel de telecopie sur demande de juge- 
ments publies et d’extraits d’autres documents juri- 
diques. Titulaires du droit d’auteur sur les oeuvres 
ainsi transmises, les editeurs faisaient valoir que 
la telecopie de leurs oeuvres a des avocats par la 
Grande bibliotheque constituait une communica¬ 
tion au public par telecommunication. Etablissant 
une comparaison avec la telecommunication dans 
le cadre de la television payante, le juge Gibson a 
conclu en premiere instance que les transmissions 
par telecopieur ne constituaient pas des communi¬ 
cations au public, car elles « provenaient d’un seul 
point et etaient destinees a n’atteindre qu’un seul 
point » ([2000] 2 C.F. 451 (l re inst.), par. 167). 

[25] La Cour d’appel federale (2002 CAF 187, 
[2002] 4 C.F. 213) et notre Cour ont confirme cette 
conclusion. A l’instar de la premiere, la seconde a 
juge que « [t]ransmettre une seule copie a une seule 
personne [. . .] n’equivaut pas a communiquer l’ceu- 
vre au public » (CCH( C.S.C.), par. 78; CCH{ C.A.F.), 
par. 101 et 253). Les deux opinions exprimees par les 
juges de la Cour federale prennent appui sur le sens 
ordinaire du terme « au public », ainsi que sur la 
definition du mot « public » au par. 1721(2) de VAc- 
cord de libre-echange nord-americain, R.T. Can. 
1994 n° 2 (« ALENA »), et leurs auteurs concluent 
que « pour etre faite “au public”, une communica¬ 
tion doit etre destinee a un groupe de personnes , ce 
qui est plus qu’une personne mais pas necessaire- 
ment tout le public en general » (le juge Linden, par. 
100 (je souligne)). Notre Cour fait sienne la conclu¬ 
sion de la Cour d’appel federale (par. 78). 

[26] Notre Cour precise toutefois que sa conclu¬ 
sion ne s’applique qu’aux faits de l’espece. La juge 
en chef McLachlin dit en effet: 

Transmettre une seule copie a une seule personne par 
telecopieur n’equivaut pas a communiquer l’oeuvre au 
public. Cela dit, la transmission repetee d’une copie 
d'une meme oeuvre a de nombreux destinataires pour- 
rait constituer une communication au public et violer le 
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However, there was no evidence of this type of trans¬ 

mission having occurred in this case. 

On ( he gvidgnce in this case, the fax transmission! 

were not communications to the public. [Emphasis 
added; paras. 78-79.] 

(3) A Disagreement Based on Perspective 

[27] Both parties in this appeal rely on CCH in 
support of their respective positions. They disagree, 
however, on the meaning of the caveat in CCH that 
“a series of repeated fax transmissions of the same 
work to numerous different recipients might consti¬ 
tute communication to the public in infringement of 
copyright”. The appellants argue that all three courts 
in CCH ruled that each transmission must be ana¬ 
lyzed on its own, as a separate transaction, regard¬ 
less of whether another communication of the same 
work to a different customer may occur at a later 
point in time. They submit that a “series of repeated 
fax transmissions of the same work to numerous dif¬ 
ferent recipients might constitute communication to 
the public in infringement of copyright” only where 
the series of transmissions to multiple users origi¬ 
nate from a single act by the sender. They provide 
the example of multiple fax transmissions occurring 
successively as a result of a decision by the sender 
to fax to multiple recipients (“a broadcast fax” (A.F., 
at para. 70)). This is distinguishable in their view 
from discrete point-to-point transmissions which 
result from multiple unrelated acts by the sender. In 
SOCAN’s view, there is no requirement in CCH that 
the series of transmissions originate from a single 
act of the sender. 

[28] The disagreement is based on perspective. 
Where the appellants argue that we must consider 
the recipient of each transmission, SOCAN and the 
decisions below focused on the sender’s activities 
in communicating a given work over time. 


(4) Transmissions Must Be Looked at in 

Context 

[29] In my respectful view, the appellants’ prop¬ 
osition is untenable. Such a rule would produce 


droit d’auteur. Toutefois, aucune preuve n’a etabli que 
ce genre de transmission aurait eu lieu en fespece. 

Compte tenu de la preuve, les transmissions par tele- 
copieur ne constituaient pas des communications au 
public. [Je souligne; par. 78-79.] 

(3) Disaccord decoulant d’optiques differen- 

tes 

[27] Les deux parties au pourvoi invoquent l’arret 
CCH a l’appui de leur these respective, mais elles ne 
s’entendent pas sur l’application de la reserve qui y 
est exprimee, a savoir que « la transmission repetee 
d’une copie d’une meme oeuvre a de nombreux des- 
tinataires pourrait constituer une communication au 
public et violer le droit d’auteur ». Les appelantes 
soutiennent que les juridictions successivement sai- 
sies ont toutes trois statue que chacune des transmis¬ 
sions devait etre analysee separement et consideree 
comme une operation distincte, que la meme oeuvre 
soit ou non communiquee a un autre client ulterieu- 
rement. Elles estiment que « la transmission repe¬ 
tee d’une copie d’une meme oeuvre a de nombreux 
destinataires pourrait constituer une communica¬ 
tion au public et violer le droit d’auteur » unique - 
ment lorsque la transmission repetee a de multiples 
usagers resulte d’un seul acte de l’expediteur. Elles 
donnent l’exemple de l’expediteur qui decide de tele¬ 
copier successivement le meme message a de multi¬ 
ples destinataires (m.a., par. 70), ce qui differe a leur 
avis de la transmission individuelle point a point qui 
resulte d’une serie d’actes independants les uns des 
autres. Pour la SOCAN, l’arret CCH n’exige pas que 
la transmission repetee soit le resultat d’un seul acte 
de l’expediteur. 

[28] Ce disaccord s’explique par des optiques 
differentes. Alors que les appelantes soutiennent 
qu’il faut tenir compte du destinataire de chacune 
des transmissions, la SOCAN et les tribunaux infe- 
rieurs s’attachent aux actes accomplis par I’expe- 
diteur pour communiquer l’ceuvre pendant une 
periode donnee. 

(4) Obligation de tenir compte du contexte 

dans l’analyse des transmissions 

[29] A mon humble avis, la pretention des appe¬ 
lantes est indefendable, car y faire droit menerait 
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arbitrary results. For example, where a copyright- 
protected work is sent to 100 randomly selected 
members of the general public by way of a single 
e-mail with multiple recipients, on the appellants’ 
approach, this would constitute a communication 
“to the public”. However, under the same approach, 
the sender could avoid infringing copyright simply 
by executing the same task through sending sep¬ 
arate e-mails to each of the 100 recipients. If the 
nature of the activity in both cases is the same, 
albeit accomplished through different technical 
means, there is no justification for distinguishing 
between the two for copyright purposes. 

[30] Focusing on each individual transmission 
loses sight of the true character of the communica¬ 
tion activity in question and makes copyright pro¬ 
tection dependant on technicalities of the alleged 
infringer’s chosen method of operation. Such an 
approach does not allow for principled copyright 
protection. Instead, it is necessary to consider the 
broader context to determine whether a given point- 
to-point transmission engages the exclusive right to 
communicate to the public. This is the only way to 
ensure that form does not prevail over substance. 

[31] Sharlow J. A. addressed this issue in Canadian 
Wireless Telecommunications Assn. v. Society 
of Composers, Authors and Music Publishers of 
Canada , 2008 FCA 6, [2008] 3 F.C.R. 539, leave to 
appeal refused, [2008] 2 S.C.R. vi (“CWTA”), hold¬ 
ing that a person offering members of the public 
the opportunity to download ringtones for their 
mobile phones thereby communicates the musical 
works contained in the ringtones to the public. She 
wrote that this approach 

is consistent with the language of [s. 3(1)(/) of the Act] 
and its context. It also accords with common sense. If 
a wireless carrier were to transmit a particular ringtone 
simultaneously to all customers who have requested 
it, that transmission would be a communication to the 
public. It would be illogical to reach a different result 
simply because the transmissions are done one by one, 
and thus at different times, [para. 43] 


a des resultats arbitraires. Ainsi, suivant l’appro- 
che qu’elles preconisent, la transmission d’une 
oeuvre protegee par l’envoi d’un seul courriel a 100 
citoyens ordinaires choisis au hasard constituerait 
une communication « au public ». Pourtant, sui¬ 
vant la meme logique, l’expediteur qui ferait la 
meme chose, mais en envoyant un courriel distinct 
a chacun de ces memes 100 destinataires ne vio- 
lerait pas le droit d’auteur. Lorsque l’acte est fon- 
cierement identique — bien qu’il soit accompli par 
des moyens techniques differents —, lien ne justi- 
fie d’etablir une distinction entre les deux envois 
pour les besoins de l’application du droit d’auteur. 

[30] S’attacher a chacune des transmissions indi- 
viduelles fait perdre de vue la nature veritable de 
la communication en cause et subordonne la pro¬ 
tection du droit d’auteur aux details techniques du 
mode operatoire retenu par la personne qui viole- 
rait le droit d’auteur, ce qui n’est pas de nature a 
assurer une protection rationnelle du droit d’auteur. 
II faut done tenir compte du contexte general pour 
determiner si une transmission point a point porte 
atteinte au droit exclusif de communiquer l’ceuvre 
au public. C’est la seule fagon de s’assurer que la 
forme ne l’emporte pas sur le fond. 

[31] La juge Sharlow aborde la question dans 
l’arret Assoc, canadienne des telecommunications 
sans fil c. Societe canadienne des auteurs, com¬ 
positeurs et editeurs de musique, 2008 CAF 6, 
[2008] 3 R.C.F. 539, autorisation de pourvoi refu¬ 
see, [2008] 2 R.C.S. vi (« ACTSF »). Elle conclut 
que la personne qui offre aux particuliers la possi¬ 
bility de telecharger des sonneries pour leurs tele¬ 
phones portables communique au public l’ceuvre 
musicale contenue dans ces sonneries. A son avis, 
cette interpretation 

est compatible avec le libelle de [l’al. 3(1)/) de la Loi] 
et avec son contexte. Elle s’accorde aussi avec le bon 
sens. Si une entreprise de telecommunications sans fil 
devait transmettre une sonnerie determinee simultane- 
ment a tous les abonnes qui font demandee, cette trans¬ 
mission constituerait une communication au public. II 
serait illogique d’en arriver a un resultat different pour 
la simple raison que les transmissions sont effectuees 
une par une et qu’elles ont done lieu a des moments dif¬ 
ferents. [par. 43] 
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(5) The Appellants’ Interpretation Would 

Exclude All On-Demand Transmissions 

[32] In oral argument, counsel for the appellants 
seemed to go somewhat beyond the mere techni¬ 
cality of the transmissions by looking at the inten¬ 
tion of the sender in accomplishing a given trans¬ 
mission. In the case of a “blas[t]” communication, 
he pointed out that the sender has “take[n] it upon 
[himself] to send [the work] out” (Transcript, at p. 
24). By contrast, in the case of a one-to-one trans¬ 
mission, at least that from an online music service 
to a customer at the customer’s request, or from 
the Great Library in CCH to a patron, he argued 
that there is no intention that the same work ever 
be transmitted again “because it is entirely at the 
request of the consuming public” (p. 26). In the 
appellants’ view, this would justify differential 
treatment of the point-to-point transmission and 
the “blas[t]” communication. 

[33] With respect, this proposition too must be 
rejected, for the same reason that focusing the 
analysis on the recipient of a transmission rather 
than on the overall context of the communica¬ 
tion produces results inconsistent with the true 
character of the communication. The facts of this 
case underscore the point. The Board found that 
“[downloads are ‘targeted at an aggregation of 
individuals’” and are “offered to anyone with the 
appropriate device who is willing to comply with 
the terms” (para. 97). It is hardly possible to main¬ 
tain that “there is no intention that the same work 
ever be transmitted again”. 

[34] In addition, the appellants’ proposed rule 
that each transmission be analyzed in isolation 
because each is initiated at the request of individ¬ 
ual members of the public would have the effect of 
excluding all interactive communications from the 
scope of the copyright holder’s exclusive rights to 
communicate to the public and to authorize such 
communications. A stream is often effectuated 
at the request of the recipient. On-demand televi¬ 
sion allows viewers to request and view the desired 


(5) Exclusion de toute transmission sur 

demande suivant l’interpretation preconi- 

see par les appelantes 

[32] Dans sa plaidoirie, l’avocat des appelantes a 
paru aller au-dela des seuls details techniques de 
la transmission et s’interesser a Yintention de l’ex- 
pediteur qui effectue une transmission donnee. II 
a fait observer que dans le cas d’une communica¬ 
tion [TRADUCTION] « a grande echelle », l’expedi- 
teur « prend lui-meme l’initiative de la transmis¬ 
sion » (transcription, p. 24). En revanche, dans le 
cas d’une transmission individuelle, du moins celle 
effectuee par un service de musique en ligne a la 
demande d’un client ou par la Grande bibliotheque 
a un usager comme dans l’affaire CCH. l’avocat a 
fait valoir que l’intention n’est pas de transmettre de 
nouveau la meme oeuvre, « car la transmission a lieu 
uniquement a la demande d’un consommateur » (p. 
26). Les appelantes en concluent qu’il est justifie de 
considerer la transmission point a point differem- 
ment de la communication « a grande echelle ». 

[33] A mon humble avis, cette these doit egale- 
ment etre ecartee, car tout comme l’analyse qui 
s’attache au destinataire de la transmission plutot 
qu’au contexte general de la communication, y 
faire droit menerait a des resultats incompatibles 
avec la nature veritable de la communication, ce 
que confirment les faits de la presente affaire. La 
Commission conclut que « [l]es telechargements 
sont “destine[s] a un groupe de personnes” » et sont 
« offerts a quiconque possede l’appareil appro- 
prie et est dispose a remplir les conditions [eta- 
blies] » (par. 97). II n’est guere possible de soutenir 
que « l’expediteur n’a pas l’intention de transmettre 
de nouveau la meme oeuvre ». 

[34] Qui plus est, la regie dont les appelantes pre- 
conisent l’application de telle sorte que chacune 
des transmissions soit examinee isolement parce 
qu’elle intervient a la demande individuelle d’un 
utilisateur aurait pour effet de soustraire toute com¬ 
munication interactive au respect du droit exclusif 
du titulaire du droit d’auteur de communiquer son 
oeuvre au public et d’autoriser pareille communica¬ 
tion. Une transmission en continu est souvent effec¬ 
tuee a la demande du destinataire. La television sur 
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program at the time of their choosing. By defini¬ 
tion, on-demand communications — relating to 
the so-called “pull” technologies — are initiated at 
the request of the user, independently of any other 
user, and each individual transmission happens in 
a point-to-point manner. None of these telecommu¬ 
nications would be considered as being made “to 
the public” simply because the actual transmis¬ 
sion occurs at the initiative and discretion of the 
consumer to accept the invitation to the public to 
access the content. 


[35] Nothing in the wording of s. 3(1 )(f) of the 
Act implies such a limitation. A communication is 
not restricted to a purely non-interactive context. 

(6) Section 3(l)(f) Is Not Limited to 

Traditional “Push” Technologies; It Is 

Technology-Neutral 

[36] The right to communicate to the public is 
historically linked to traditional media that oper¬ 
ated on a broadcasting, or “push”, model. As 
pointed out by the appellants, the predecessor to 
s. 3(1)(/) guaranteed copyright holders an exclu¬ 
sive right to communicate literary, dramatic, musi¬ 
cal or artistic works by radio-communication. The 
predecessor section was introduced in 1931, imple¬ 
menting Article 11 bis of the Berne Convention 
for the Protection of Literary and Artistic Works, 
828 U.N.T.S. 221 (Rome Revision of 1928): J. S. 
McKeown, Fox on Canadian Law of Copyright 
and Industrial Designs, (4th ed. (loose-leaf), at p. 
21-86); Composers, Authors and Publishers Assoc, 
of Canada Ltd. v. CTV Television Network Ltd., 
[1968] S.C.R. 676, at p. 681. Radio-communications 
were understood to include transmissions by micro- 
wave over the airwaves: Canadian Admiral Corp. 
v. Rediffusion, Inc., [1954] Ex. C.R. 382. As such, 
the radio-communication right extended to radio 
and traditional over-the-air television broadcasting, 
notably leaving transmissions by cable outside of 
copyright protection. 


demande permet au telespectateur de commander 
puis de regarder remission de son choix au moment 
qui lui convient. Par definition, la communication 
sur demande — qui entre dans la categorie de ce 
qu’on appelle l’« extraction personnalisee » — a 
lieu a l’initiative de l’utilisateur, independamment 
de tout autre utilisateur, et chacune des transmis¬ 
sions individuelles a lieu d’un point a un autre. 
Aucune de ces telecommunications ne pourrait 
etre consideree comme une telecommunication 
« au public » pour le seul motif que la transmission 
concrete intervient a l’initiative et a la discretion 
de l’utilisateur, qui repond a l’invitation lancee au 
public d’acceder au contenu en cause. 

[35] Le libelle de Fal. 3(1)/) de la Loi ne justifie 
aucunement une interpretation aussi stride. II n’y 
a pas communication qu’en l’absence de toute in¬ 
teraction. 

(6) Neutre sur le plan technologique, Fal. 

3(1)/) ne vise pas que la « distribution 

selective » traditionnelle 

[36] Le droit de communication au public est his- 
toriquement lie aux medias traditionnels, qui fonc- 
tionnent selon le mode de la « radiodiffusion » ou de 
la « distribution selective ». Comme le soulignent les 
appelantes, la disposition qui a precede Fal. 3(1)/) 
actuel garantissait au titulaire du droit d’auteur le 
droit exclusif de transmettre son oeuvre litteraire, 
dramatique, musicale ou artistique au moyen de la 
radiophonie. Adoptee en 1931, l’ancienne disposi¬ 
tion mettait en oeuvre l’article 11 bis de la Convention 
de Berne pour la protection des oeuvres litteraires 
et artistiques, 828 R.T.N.U. 221 (revisee a Rome en 
1928) (J. S. McKeown, Fox on Canadian Law of 
Copyright and Industrial Designs (4 e ed. (feuilles 
mobiles)), p. 21-86); Composers, Authors and 
Publishers Assoc, of Canada Ltd. c. CTV Television 
Network Ltd., [1968] R.C.S. 676, p. 681. II etait 
entendu que la communication par radiophonie 
incluait la transmission par micro-ondes ( Canadian 
Admiral Corp. c. Rediffusion, Inc., [1954] R.C. de 
l’E. 382). Le droit de communication par radiopho¬ 
nie visait les traditionnelles radiodiffusion et tele¬ 
diffusion par ondes hertziennes, ce qui permettait 
tout particulierement a la cablodistribution d’echap- 
per a l’application du droit d’auteur. 
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[37] This technology-specific communication 
right was amended to the technologically neutral 
right to “communicate ... to the public by tele¬ 
communication” to reflect the obligations entered 
into by Canada under NAFTA ( Canada-United 
States Free Trade Agreement Implementation Act, 
S.C. 1988, c. 65, ss. 61 and 62). The change from 
radio-communication to telecommunication meant 
that Canadian cable companies which previously 
escaped any payment of royalties under the “radio¬ 
communication” right, were now caught by the 
Act: S. Handa, Copyright Law in Canada (2002), 
at p. 320. 

[38] The historic relationship between the right to 
communicate to the public and broadcasting-type, 
“push” technologies, and the 1988 amendment in 
particular, is evidence that the Act has evolved to 
ensure its continued relevance in an evolving tech¬ 
nological environment. The historic relationship 
does not support reading into the Act restrictions 
which are not apparent from and are even incon¬ 
sistent with the neutral language of the Act itself. 

[39] In addition, this Court has long recognized 
in the context of the reproduction right that, where 
possible, the Act should be interpreted to extend 
to technologies that were not or could not have 
been contemplated at the time of its drafting: 
Apple Computer Inc. v. Mackintosh Computers 
Ltd., [1987] 1 F.C. 173 (T.D.), aff’d [1988] 1 F.C. 
673 (C.A.), aff’d [1990] 2 S.C.R. 209. That the Act 
was to apply to new technologies was recently reaf¬ 
firmed in Robertson v. Thomson Corp., 2006 SCC 
43, [2006] 2 S.C.R. 363, at para. 49, per LeBel and 
Fish JJ.: 

Media neutrality is reflected in s. 3(1) of the 
Copyright Act which describes a right to produce or 
reproduce a work “in any material form whatever”. 
Media neutrality means that the Copyright Act should 
continue to apply in different media, including more 
technologically advanced ones. . . . [I]t exists to protect 
the rights of authors and others as technology evolves. 


[37] Ce droit de communication lie a un mode 
precis a ete remplace par un droit neutre sur le 
plan technologique, celui de « communiquer au 
public, par telecommunication », pour tenir compte 
des obligations contractees par le Canada dans 
l’ALENA ( Loi de mise en oeuvre de VAccord de 
libre-echange Canada — Etats-Unis, L.C. 1988, ch. 
65, art. 61-62). Le passage de la « radiophonie » a la 
« telecommunication » a fait en sorte que les entre- 
prises canadiennes de cablodistribution qui echap- 
paient jusqu’alors au paiement de redevances pour 
la transmission par voie de « radiophonie » tom- 
bent desormais sous le coup de la Loi: S. Handa, 
Copyright Law in Canada (2002), p. 320. 

[38] Le lien historique entre le droit de com¬ 
muniquer au public et la « distribution selective » 
ou « radiodiffusion », en particular la modifica¬ 
tion apportee en 1988, montre bien que la Loi s’est 
adaptee pour demeurer en phase avec un contexte 
technologique en constante evolution. Ce lien ne 
permet pas de considerer que la Loi etablit impli- 
citement des restrictions qui ne ressortent pas de 
son libelle neutre ou qui sont meme incompatibles 
avec celui-ci. 

[39] De plus, dans le contexte du droit de repro¬ 
duction, notre Cour reconnait depuis longtemps 
que, dans la mesure du possible, la Loi doit etre 
interpretee de maniere a s’appliquer aux techno¬ 
logies qui n’existaient pas ou dont on ne pouvait 
prevoir l’existence lors de sa redaction : Apple 
Computer Inc. c. Mackintosh Computers Ltd., 
[1987] 1 C.F. 173 (l re inst.), conf. par [1988] 1 C.F. 
673 (C.A.), conf. par [1990] 2 R.C.S. 209. Le prin- 
cipe voulant que la Loi s’applique aux technologies 
nouvelles a recemment ete confirme par les juges 
LeBel et Fish dans l’arret Robertson c. Thomson 
Corp., 2006 CSC 43, [2006] 2 R.C.S. 363, par. 49 : 

Le paragraphe 3(1) de la Loi sur le droit d’auteur 
reflete le principe de la neutrality du support, en recon- 
naissant un droit de produire ou de reproduire une ceuvre 
« sous une forme materielle quelconque ». La neutra¬ 
lity du support signifie que la Loi sur le droit d’auteur 
continue de s’appliquer malgre l’usage de supports dif- 
ferents, y compris ceux qui dependent d’une technologie 
plus avancee. [. . .] Le principe de la neutrality du sup¬ 
port [. . .] a ete etabli pour proteger les droits des auteurs 
et des autres a mesure que la technologie evolue. 
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Although the words “in any material form what¬ 
ever” qualify the right to “produce or reproduce the 
work” in s. 3(1), the same principle should guide 
the application of the neutral wording of the right 
to “communicate ... to the public by telecommu¬ 
nication”. The broad definition of “telecommunica¬ 
tion” was adopted precisely to provide for a com¬ 
munication right “not dependent on the form of 
technology” ( SOCAN v. CAIP, at para. 90). 

[40] Ultimately, in determining the extent of 
copyright, regard must be had for the fact that 
“[t]he Copyright Act is usually presented as a bal¬ 
ance between promoting the public interest in the 
encouragement and dissemination of works of the 
arts and intellect and obtaining a just reward for 
the creator” ( Theberge v. Galerie dArt du Petit 
Champlain inc., 2002 SCC 34, [2002] 2 S.C.R. 
336, at para. 30). This balance is not appropri¬ 
ately struck where the existence of copyright pro¬ 
tection depends merely on the business model that 
the alleged infringer chooses to adopt rather than 
the underlying communication activity. Whether 
a business chooses to convey copyright protected 
content in a traditional, “broadcasting” type fash¬ 
ion, or opts for newer approaches based on con¬ 
sumer choice and convenience, the end result is the 
same. The copyrighted work has been made avail¬ 
able to an aggregation of individuals of the general 
public. 


(7) Developments at the International Level 

Are Consistent in Encompassing On- 

Demand Communications to the Public in 
Copyright Protection 

[41] Developments at the international level are 
consistent with this conclusion. Article 11 bis of the 
Berne Convention , of which Canada is a party, sets 
out certain communication rights in literary and 
artistic works: 

[Broadcasting and Related Rights] 

(1) Authors of literary and artistic works shall enjoy 
the exclusive right of authorizing: 


Bien que les mots « sous une forme materielle quel- 
conque » se rattachent au droit de « produire ou 
de reproduire [une] oeuvre » prevu au par. 3(1), le 
meme principe devrait presider a l’interpretation 
de la formulation neutre du droit de « communi- 
quer au public, par telecommunication ». La defi¬ 
nition large du mot « telecommunication » a preci- 
sement ete adoptee afin que ce terme ne soit plus 
defini en fonction du « type de technologie en 
cause » (SOCAN c. ACFI, par. 90). 

[40] En derniere analyse, pour determiner le 
champ duplication du droit d’auteur, il faut se 
rappeler que la Loi sur le droit d’auteur « est gene- 
ralement presentee comme etablissant un equi- 
libre entre, d’une part, la promotion, dans l’inte- 
ret du public, de la creation et de la diffusion des 
oeuvres artistiques et intellectuelles et, d’autre part, 
l’obtention d’une juste recompense pour le crea- 
teur »( Theberge c. Galerie d Art du Petit Champlain 
inc., 2002 CSC 34, [2002] 2 R.C.S. 336, par. 30). 
Cet equilibre n’est pas correctement etabli lorsque, 
au lieu de dependre de l’activite de communication 
sous-jacente, la protection de l’oeuvre est entiere- 
ment tributaire du modele d’entreprise retenu par 
celui qui contreviendrait au droit d’auteur. Qu’une 
entreprise choisisse de transmettre un contenu pro¬ 
tege selon le mode traditionnel de la « radiodiffu¬ 
sion » ou qu’elle opte pour une nouvelle technolo¬ 
gie axee sur ce qui plait ou convient a l’utilisateur, 
le resultat est en fin de compte le meme : l’ceuvre 
protegee est mise a la disposition d’un groupe de 
personnes faisant partie du grand public. 

(7) La protection de l’oeuvre communiquee 

sur demande au public s’inscrit dans revo¬ 

lution observee a l’echelle international 

[41] Les changements survenus dans le monde 
confirment cette conclusion. L’article 11 his de 
la Convention de Berne, a laquelle le Canada est 
partie, enonce certains droits de communication 
d’oeuvres litteraires et artistiques : 

[Droits de radiodiffusion et droits connexes] 

(1) Les auteurs d’ceuvres litteraires et artistiques 
jouissent du droit exclusif d’autoriser : 
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(i) the broadcasting of their works or the com¬ 
munication thereof to the public by any other 
means of wireless diffusion of signs, sounds 

or images ; 

(ii) any communication to the public by wire 
or by rebroadcasting of the broadcast of the 
work , when this communication is made by 
an organization other than the original one; 

(iii) the public communication by loudspeaker 
or any other analogous instrument transmit¬ 
ting, by signs, sounds or images, the broad¬ 
cast of the work. 

[42] As stated earlier, s. 3(1)(/) is based on Article 
11 bis of the Berne Convention. 

[43] The advent of on-demand technologies, and 
the Internet in particular, led to questions as to 
whether such new telecommunication technolo¬ 
gies were encompassed in the communication right 
existing under the Berne regime. While it was pos¬ 
sible to interpret the relevant articles as extending 
to on-demand transmissions over the Internet, there 
was ambiguity: S. Ricketson and J. C. Ginsburg, 
International Copyright and Neighbouring Rights: 
The Berne Convention and Beyond (2nd ed. 2006), 
vol. I, at para. 12.48. For example, the word “broad¬ 
casting” used in Article \\bis{\) “may well imply 
widely sending a communication simultaneously to 
many recipients” (para. 12.49). 

[44] In 1996, the WIPO Copyright Treaty, 
2186 U.N.T.S. 121 (“WCT”), was entered into. The 
WCT is a special agreement within the meaning 
of Art. 20 of the Berne Convention, which stipu¬ 
lates that “[t]he Governments of the countries of 
the [Berne] Union reserve the right to enter into 
special agreements among themselves, in so far 
as such agreements grant to authors more exten¬ 
sive rights than those granted by the Convention, 
or contain other provisions not contrary to this 
Convention” (see Art. 1(1) of the WCT). 


[45] Article 8 of the WCT reads: 


1° la radiodiffusion de leurs oeuvres ou la com¬ 
munication publique de ces oeuvres par tout 
autre moyen servant a diffuser sans fil les 

signes, les sons ou les images ; 

2° toute communication publique, soit par fil , 
soit sans fil, de l’oeuvre radiodiffusee , lors- 
que cette communication est faite par un autre 
organisme que celui d’origine; 

3° la communication publique, par haut-parleur 
ou par tout autre instrument analogue trans- 
metteur de signes, de sons ou d’images, de 
l’oeuvre radiodiffusee. 

[42] Rappelons que l’al. 3(1)/) s’inspire de Parti¬ 
cle 11 bis de la Convention de Berne. 

[43] Les nouvelles technologies de telecom¬ 
munication sur demande — Internet en particu- 
lier — ont suscite des interrogations quant a savoir 
si elles etaient visees par le droit de communica¬ 
tion prevu dans la Convention de Berne. On pou- 
vait certes considerer que les articles en cause s’ap- 
pliquaient a la transmission « sur demande » par 
Internet, mais il y avait ambiguite : S. Ricketson 
et J. C. Ginsburg, International Copyright and 
Neighbouring Rights : The Berne Convention and 
Beyond (2 e ed. 2006), vol. I, par. 12.48. Par exem- 
ple, le mot « radiodiffusion » employe a Particle 
1 \bis{\) [TRADUCTION] « peut fort bien suggerer la 
communication simultanee a un grand nombre de 
destinataires » (par. 12.49). 

[44] Le Traite de VOrganisation mondiale de la 
propriete intellectuelle sur le droit d’auteur, 2186 
R.T.N.U. 121, (« le Traite de POMPI »), a vu le 
jour en 1996. II constitue un arrangement special 
au sens de Particle 20 de la Convention de Berne, 
qui dispose que « [l]es Gouvernements des pays 
de l’Union [constituee en vertu de la Convention 
de Berne] se reservent le droit de prendre entre 
eux des arrangements particuliers, en tant que ces 
arrangements confereraient aux auteurs des droits 
plus etendus que ceux accordes par la Convention, 
ou qu’ils renfermeraient d’autres stipulations non 
contraires a la presente Convention » (voir Particle 
1(1) du Traite de POMPI). 

[45] L’article 8 du Traite de POMPI est libelle 
comme suit : 
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[Right of Communication to the Public] Without 
prejudice to the provisions of Articles ll(l)(ii), 
llhis(l)(i) and (iij, llfer(l)(ii), 14(l)(ii) and \4bis(\) of 
the Berne Convention, authors of literary and artistic 
works shall enjoy the exclusive right of authorizing any 
communication to the public of their works, by wire or 
wireless means, including the making available to the 
public of their works in such a way that members of the 

public may access these works from a place and at a 

time individually chosen by them . 

[46] Ricketson and Ginsburg comment on the 
meaning and legislative history of Art. 8 in these 
terms: 

The WCT’s principal innovation is its specification 
that the right of communication to the public includes a 
right of “making available to the public of [literary and 
artistic] works in such a way that members of the public 
may access those works from a place and at a time indi¬ 
vidually chosen by them”. This right targets on-demand 
transmissions (whether by wire or wireless means), for 
it makes clear that the members of the public may be 

separated both in space and in time. [Emphasis added; 
para. 12.57.] 

[47] The WIPO Intellectual Property Handbook: 
Policy, Law and Use, chapter 5, “International 
Treaties and Conventions on Intellectual Prop¬ 
erty”, No. 489 (2nd ed. 2004), comments that the 
“WCT . . . clarifies that that right also covers 
transmissions in interactive systems” (para. 
5.226 (emphasis added)). 


[48] In the end, “[t]he core concept of ‘making 
available’ . . . can fairly be called neither a reaffir¬ 
mation nor a novelty, for it resolves an ambiguity 
as to whether the old communication to the public 
rights accommodated or excluded ‘pull technolo¬ 
gies’” (J. C. Ginsburg, “The (new?) right of making 
available to the public”, in D. Vaver and L. Bently, 
eds.. Intellectual Property in the New Millennium: 
Essays in Honour of William R. Cornish (2004), 
234, at p. 246). 

[49] Canada has signed, but not yet ratified or 
legislatively adopted the WCT. Therefore, the WCT 
is not binding in this country. The WCT is only 


[Droit de communication au public] Sans preju¬ 
dice des dispositions des articles 11.1)2°), 11* !S .1)1°) 
et 2°), \\ ,er .\)2°), 14.1)2°) et 14 fo ''M) de la Convention 
de Berne, les auteurs d’oeuvres litteraires et artistiques 
jouissent du droit exclusif d’autoriser toute communica¬ 
tion au public de leurs oeuvres par fil ou sans fil, y com- 
pris la mise a la disposition du public de leurs oeuvres 
de maniere que chacun puisse y avoir acces de l’endroit 

et au moment qu’il choisit de maniere individualisee . 

[46] Voici les observations de Ricketson et 
Ginsburg sur la portee et Thistorique legislatif de 
Particle 8 : 

[TRADUCTION] La principale innovation du Traite de 
l’OMPI est qu’il precise que le droit de communiquer 
[une oeuvre litteraire ou artistique] au public comprend 
le droit de la mettre « a la disposition du public de 
maniere que chacun puisse y avoir acces de l’endroit et 
au moment qu’il choisit de maniere individualisee ». Le 
Traite vise ainsi la transmission « sur demande » (par 

fil ou sans fil), car il precise bien que les destinatai- 
res peuvent etre separes tant dans Pespace que dans le 
temps. [Je souligne; par. 12.57.] 

[47] Le guide de l’OMPI sur la propriete intel- 
lectuelle ( WIPO Intellectual Property Handbook : 
Policy, Law and Use) renferme les observations 
suivantes au chapitre 5 intitule [TRADUCTION] 
« Conventions et traites internationaux sur la 
propriete intellectuelle », n° 489 (2 e ed. 2004) : 
[TRADUCTION] « le Traite de l’OMPI [. . .] precise 
que ce droit s’applique aussi d la transmission par 
dispositif interactif. . . » (par. 5.226 (je souligne)). 

[48] En somme, [TRADUCTION] « on ne saurait 
voir dans la notion fondamentale de “mise a dis¬ 
position” [. . .] ni la reaffirmation d’un principe ni 
une nouveaute, car elle ne fait que lever une ambi- 
guite quant a savoir si l’ancien droit de communi¬ 
cation au public s’appliquait ou non a l’“extraction 
personnalisee” » (J. C. Ginsburg, « The (new?) 
right of making available to the public », dans D. 
Vaver et L. Bently, dir., Intellectual Property in the 
New Millennium : Essays in Honour of William R. 
Cornish (2004), 234, p. 246). 

[49] Le Traite de l’OMPI compte le Canada au 
nombre de ses signataires, mais il n’a pas encore ete 
ratifie ou adopte par voie legislative, de sorte qu’il 
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cited to demonstrate that the broad interpretation 
of s. 3(1)(/) of the Act, recognizing that a commu¬ 
nication “to the public” subject to copyright pro¬ 
tection may occur through point-to-point transmis¬ 
sions at the user’s request, is not out of step with 
Art. 8 of the WCT and international thinking on 
the issue. 

(8) American Jurisprudence 

[50] The appellants’ remaining argument is 
based on American jurisprudence. This argument 
must also be dismissed. They mainly rely on the 
decision of the Court of Appeals for the Second 
Circuit in Cartoon Network v. CSC Holdings, Inc., 
536 F.3d 121 (2008), in which it was held that the 
potential audience of each point-to-point transmis¬ 
sion must be considered to determine whether a 
given transmission is “to the public”. The Second 
Circuit Court of Appeals found in that case that the 
transmissions were not “to the public”. 

[51] This case is of no assistance to the appel¬ 
lants. The Court of Appeals for the Second 
Circuit relied on the specific language of the U.S. 
“transmit clause”. It held that the language of the 
clause itself directs considering who is “capa¬ 
ble of receiving” a particular “transmission” or 
“performance”, and not of the potential audience 
of a particular “work” (p. 134). Quite to the con¬ 
trary, our Copyright Act speaks more broadly of 
“communicating a] work to the public”. This Court 
has recognized in the past important differences 
both in wording and in policy between Canadian 
and American copyright legislation. It has warned 
that “United States court decisions, even where 
the factual situations are similar, must be scruti¬ 
nized very carefully” (see Compo Co. v. Blue Crest 
Music Inc., [1980] 1 S.C.R. 357, at p. 367). The dif¬ 
ference in statutory wording between the relevant 
provisions of the American legislation and of the 
Canadian Copyright Act is sufficient to render the 
U.S. decisions of no assistance in the interpretive 
exercise engaged here. 


n’a pas force obligatoire au pays. Je le cite unique - 
ment pour demontrer que Interpretation large de 
Pal. 3(1)/) de la Loi, suivant laquelle la communi¬ 
cation « au public » protegee peut s’entendre de la 
transmission point a point a la demande de l’utilisa- 
teur, n’est en decalage ni avec Particle 8 du Traite de 
l’OMPI ni avec les vues internationales sur le sujet. 

(8) La jurisprudence americaine 

[50] Les appelantes invoquent en dernier lieu 
la jurisprudence americaine, mais leur pretention 
fondee sur celle-ci doit egalement etre rejetee. Elies 
tablent surtout sur l’arret Cartoon Network c. CSC 
Holdings, Inc., 536 F.3d 121 (2008), dans lequel 
la Cour d’appel des Etats-Unis pour le deuxieme 
circuit statue qu’il faut tenir compte de l’auditoire 
potentiel de chacune des transmissions point a 
point pour determiner s’il y a communication « au 
public ». Elle conclut finalement que les transmis¬ 
sions en cause ne constituent pas des communica¬ 
tions « au public ». 

[51] Cet arret n’etaye pas la these des appelantes. 
La Cour d’appel des Etats-Unis pour le deuxieme 
circuit se fonde sur le libelle explicite de la 
[TRADUCTION] « disposition relative a la transmis¬ 
sion ». Elle estime que le texte meme de la disposi¬ 
tion americaine oblige a tenir compte des personnes 
qui « peuvent » recevoir soil l’« emission », soit la 
« representation » ou l’« execution » en cause, et non 
de l’auditoire potentiel d’une « oeuvre » donnee (p. 
134). Dans notre Loi sur le droit d’auteur, le legisla- 
teur s’exprime bien au contraire de facon plus gene- 
rale : « communiquer au public [.. .] une oeuvre .. .». 
Notre Cour a reconnu dans le passe les differences 
importantes qui existent entre les lois canadienne et 
americaine sur le droit d’auteur tant sur le plan de la 
formulation que sur celui des principes. Elle a fait la 
mise en garde suivante : « La jurisprudence ameri¬ 
caine doit [. ..] etre analysee avec prudence meme si 
elle porte sur des faits semblables ...» (voir Compo 
Co. c. Blue Crest Music Inc., [1980] 1 R.C.S. 357, p. 
367). La difference de formulation entre les disposi¬ 
tions americaines et notre Loi sur le droit d’auteur 
est suffisante pour que la jurisprudence americaine 
ne soit d’aucune utilite dans la presente entreprise 
d’interpretation. 
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(9) Summary 

[52] These considerations are sufficient to dis¬ 
pose of the appellants’ argument that a point-to- 
point transmission is necessarily a private transac¬ 
tion outside of the scope of the exclusive right to 
communicate to the public. To quote Sharlow J.A., 
at para. 35 of CWTA , 

in determining whether paragraph 3(1 ){f) applies to the 
transmission of a musical work in the form of a digital 
audio file, it is not enough to ask whether there is a one- 
to-one communication, or a one-to-one communica¬ 
tion requested by the recipient. The answer to either of 
those questions would not necessarily be determinative 
because a series of transmissions of the same musical 
work to numerous different recipients may be a com¬ 
munication to the public if the recipients comprise the 
public, or a significant segment of the public. 


CCH (SCCj determined that a “series of repeated. . . 
transmissions of the same work to numerous dif¬ 
ferent recipients” may constitute a communication 
“to the public” within the meaning of s. 3(1)(/) of 
the Act (para. 78). Where such a series of point- 
to-point communications of the same work to an 
aggregation of individuals is found to exist, it mat¬ 
ters little for the purposes of copyright protection 
whether the members of the public receive the 
communication in the same or in different places, 
at the same or at different times or at their own or 
the sender’s initiative. 


IV. Application to the Facts — Whether Online 
Music Services “Communicate to the Public” 


[53] Although they occur between the online 
music provider and the individual consumer in a 
point-to-point fashion, the transmissions of musi¬ 
cal works in this case, where they constitute “com¬ 
munications”, can be nothing other than communi¬ 
cations “to the public”. 

[54] Online music services provide catalogues of 
musical works. It is open to any customer willing 


(9) Resume 

[52] Ces elements permettent de statuer sur la 
these des appelantes suivant laquelle la transmis¬ 
sion point a point est forcement une operation 
privee qui echappe au droit exclusif de communi- 
quer au public. Je cite la juge Sharlow au par. 35 de 
1’arret ACTSF: 

[P]our determiner si 1’alinea 3(1)/) s’applique a la trans¬ 
mission d’une oeuvre musicale sous forme de fichier 
audionumerique, il ne suffit pas de se demander si l’on 
a affaire a une communication entre un expediteur 
unique et un destinataire unique ou a une communica¬ 
tion unique demandee par le destinataire. La reponse a 
l'une et l’autre de ces questions ne serait pas necessaire- 
ment determinante parce qu’une serie de transmissions 
de la meme oeuvre musicale a un grand nombre de des- 
tinataires differents peut constituer une communication 
au public si les destinataires constituent le public ou 
une partie importante du public. 

Dans l’arret CCH (CSC), la Cour opine que la 
« transmission repetee d’une copie d’une meme 
oeuvre a de nombreux destinataires pourrait consti¬ 
tuer une communication au public » au sens de 
l’al. 3(1)/) de la Loi (par. 78). Lorsqu’on conclut a 
/existence d’une serie de communications point a 
point de la meme oeuvre a un groupe de person- 
nes, il importe peu, pour determiner si la protec¬ 
tion du droit d’auteur s’applique, que les destinatai¬ 
res regoivent la communication au meme endroit 
ou en des lieux differents, au meme moment ou a 
des moments differents, a leur initiative ou a celle 
de l’expediteur. 

IV. Application aux faits — La transmission de 
fichiers de musique par un service en ligne 

constitue-t-elle une « communication au 
public »? 

[53] Meme si elle intervient point a point entre 
le service de musique en ligne et un consomma- 
teur individuel, la transmission d’ceuvres musica- 
les consideree en l’espece, lorsqu’elle constitue une 
« communication », ne peut etre autre chose qu’une 
communication « au public ». 

[54] Le service de musique en ligne propose des 
oeuvres musicales au moyen d’un catalogue. Tout 
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to pay the purchase price to download or stream the 
works on offer. The works in the catalogues could 
as a result be transmitted to large segments of the 
public — if not the public at large. Through the 
commercial activities of the online music services, 
the works in question have the potential of being 
put in the possession of an aggregation of custom¬ 
ers. Indeed, the appellants’ business model is prem¬ 
ised on the expectation of multiple sales of any 
given musical work. Achieving the highest possible 
number of online sales is the very raison d’etre of 
online music services. The number of actual trans¬ 
missions depends only on the commercial suc¬ 
cess of a given work. The necessary implication of 
this business model is that there will be a “series 
of repeated . . . transmissions of the same work 
to numerous different recipients” ( CCH (SCC), at 
para. 78). The conclusion that a communication 
“to the public” occurs is consistent with reality. As 
Professor Vaver explains, 


[i]f the content is intentionally made available to anyone 
who wants to access it, it is treated as communicated 
“to the public” even if users access the work at different 
times and places. 

(D. Vaver, Intellectual Property Law: Copyright, 
Patents, Trade-marks (2nd ed. 2011), at p. 173) 

[55] These facts are distinguishable from those in 
CCH and the holding in that case does not assist 
the appellants. The publishers alleging infringe¬ 
ment in CCH had presented no evidence that the 
Great Library was communicating the same works 
in a serial fashion or that the Great Library had 
made the works generally available at any lawyer’s 
request. The Great Library’s employees examined 
and accordingly accepted or refused every request 
on its own merits, thus retaining control over access 
to the works. 


[56] Following the online music services’ busi¬ 
ness model, musical works are indiscriminately 


consommateur dispose a payer le prix exige peut 
telecharger ou ecouter grace a la transmission 
en continu les oeuvres ainsi mises a sa disposi¬ 
tion. Les oeuvres inscrites au catalogue pourraient 
done etre transmises a de grands pans de la popu¬ 
lation, voire au grand public. En raison de l’acti- 
vite commerciale du service de musique en ligne, 
les oeuvres en cause sont susceptibles de se retrou- 
ver entre les mains d’un ensemble de consomma- 
teurs. D’ailleurs, le modele d’entreprise des appe- 
lantes suppose qu’une meme oeuvre musicale fera 
l’objet de ventes multiples. Realiser le plus grand 
nombre possible de ventes en ligne est la raison 
d’etre meme d’un service de musique en ligne. Le 
nombre de transmissions effectuees dans les faits 
tient uniquement au succes commercial de l’oeu- 
vre en question. Ce modele d’entreprise suppose 
done la « transmission repetee [. . .] d’une meme 
oeuvre a de nombreux destinataires » (CCH (CSC), 
par. 78). La conclusion qu’il y a communication 
« au public » correspond a la realite. Le professeur 
Vaver explique : 

[TRADUCTION] On considere que le contenu volontaire- 
ment mis a la disposition de toute personne qui souhaite 
y acceder est communique « au public », et ce, meme 
si les utilisateurs y accedent a des moments et a des 
endroits differents ». 

(D. Vaver, Intellectual Property Law : Copyright, 
Patents, Trade-marks (2 e ed. 2011), p. 173) 

[55] Les faits de la presente espece different de 
ceux de l’affaire CCH. et la decision rendue dans 
cet autre dossier n’appuie pas la pretention des 
appelantes. Dans CCH, les editeurs qui alleguaient 
la violation du droit d’auteur n’ont pas presente 
d’elements de preuve tendant a demontrer que la 
Grande bibliotheque communiquait simultanement 
les memes oeuvres en serie ou qu’elle les mettait a 
la disposition du public en general a la demande 
d’un avocat. Les employes de la Grande bibliothe¬ 
que examinaient, puis donnaient suite ou non, a 
chacune des demandes de maniere discretionnaire, 
de sorte qu’ils demeuraient maitres de Faeces aux 
oeuvres. 

[56] Dans le cas d’un service de musique en ligne, 
les oeuvres musicales sont indistinctement mises a la 
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made available to anyone with Internet access to 
the online music service’s website. This means 
that the customers requesting the streams are not 
members of a narrow group, such as a family or a 
circle of friends. Simply, they are “the public”. In 
these circumstances, the transmission of any file 
containing a musical work, starting with the first, 
from the online service’s website to the customer’s 
computer, at the customer’s request, constitutes 
“communicat[ing] the work to the public by tele¬ 
communication”. 

V. Conclusion 

[57] The appeal is allowed in respect of down¬ 
loads for the reasons set out by the majority in 
Entertainment Software Association v. Society 
of Composers, Authors and Music Publishers 
of Canada and dismissed in respect of music 
streamed from the Internet in accordance with 
these reasons. In view of the divided result, each 
party should bear its own costs. 

The following are the reasons delivered by 

[58] Abella J. — I agree with Justice Rothstein 
that in the case of streams only, not downloads, we 
ought not to disturb the Copyright Board’s conclu¬ 
sion that a point-to-point communication from an 
online service provider, effected at the request of a 
customer, can be a communication “to the public”. 
The focus of these concurring reasons, however, is 
on the standard of review. 


[59] In my respectful view, the majority’s conclu¬ 
sion about how to approach the standard of review 
overcomplicates what should be a straightforward 
application of the reasonableness standard. The 
Board, when interpreting its home statute in setting 
tariffs for the communication of new forms of digi¬ 
tal media, should be accorded the same deference 
and be reviewed on the same standard as every 
other specialized tribunal in Canada. 


disposition de quiconque a acces a son site Internet. 
Des lors, le consommateur qui demande la trans¬ 
mission en continu ne fait pas partie d’un groupe 
restreint, comme la famille ou le cercle d’amis. II 
fait seulement partie du « public ». Dans ces condi¬ 
tions, transmettre un fichier contenant une oeuvre 
musicale, du site Internet du fournisseur a l’ordina- 
teur du consommateur, a la demande de ce dernier, 
equivaut des la premiere fois a « communiquer au 
public, par telecommunication, une oeuvre ». 

V. Dispositif 

[57] Le pourvoi est accueilli en ce qui concerne 
le telechargement pour les motifs invoques par les 
juges majoritaires dans Entertainment Software 
Association c. Societe canadienne des composi¬ 
teurs, auteurs et editeurs de musique et rejete en ce 
qui a trait a la transmission de musique en continu 
sur Internet pour les motifs qui precedent. Chacune 
des parties ayant partiellement gain de cause, elle 
supportera ses propres frais de justice. 

Version frangaise des motifs rendus par 

[58] La juge Abella — Je conviens avec le 
juge Rothstein que, dans le cas de la transmis¬ 
sion en continu, mais pas dans celui du telecharge¬ 
ment, il n’y a pas lieu de modifier la conclusion de 
la Commission du droit d’auteur selon laquelle la 
communication point a point effectuee par le four¬ 
nisseur de services en ligne a la demande du client 
peut constituer une communication « au public ». 
Toutefois, les presents motifs concordants portent 
sur la norme de controle applicable. 

[59] Soit dit en tout respect, j’estime que, dans 
leur analyse de la norme de controle applicable, les 
juges majoritaires compliquent a outrance ce qui 
devrait etre en fait un cas simple d’application de la 
norme de la raisonnabilite. Lorsqu’elle interprete sa 
loi constitutive aux fins de l’etablissement de tarifs 
pour la communication effectuee grace aux nou- 
veaux medias numeriques, la Commission devrait 
avoir droit a la meme deference et etre soumise a la 
meme norme que tout autre tribunal administratif 
specialise au Canada. 
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[60] Since Dunsmuir v. New Brunswick, [2008] 1 
S.C.R. 190, this Court has unwaveringly held that 
institutionally expert and specialized tribunals are 
entitled to a presumption of deference when inter¬ 
preting their home statute. Applying a correctness 
standard of review on the sole basis that a court 
might interpret the same statute, in my view, takes 
us back to the pre-Dunsmuir focus on relative exper¬ 
tise between courts and tribunals and the view that 
courts prevail whenever it comes to questions of law. 
This effectively drains expert tribunals of the defer¬ 
ence and respect they are owed, as is reflected in 
the language of Society of Composers, Authors and 
Music Publishers of Canada v. Canadian Assn, of 
Internet Providers, [2004] 2 S.C.R. 427 ( SOCAN v. 
CA1P), which the majority’s reasons rely on to con¬ 
clude that the Board’s legal determinations should 
be reviewed on a correctness standard: 


The Copyright Act is an act of general application 
which usually is dealt with before courts rather than 
tribunals. The questions at issue in this appeal are legal 
questions. . . . [T]he Board’s ruling . . . addresses a 
point of general legal significance far beyond the work¬ 
ing out of the details of an appropriate royalty tariff, 
which lies within the core of the Board’s mandate. 
[Emphasis added; para. 49.] 

[61] This Court recently held in Alberta 
(Information and Privacy Commissioner) v. Alberta 
Teachers’ Association, [2011] 3 S.C.R. 654 ( ATA ), 
that deference on judicial review is presumed any 
time a tribunal interprets its home statute: 

[Ujnless the situation is exceptional, and we have not 
seen such a situation since Dunsmuir, the interpretation 
by the tribunal of “its own statute or statutes closely 
connected to its function, with which it will have par¬ 
ticular familiarity” should be presumed to be a question 
of statutory interpretation subject to deference on judi¬ 
cial review. [Emphasis added; para. 34.] 

[62] The existing exceptions to the presumption 
of home statute deference are, as noted in ATA, 
constitutional questions and questions of law of 


[60] Depuis l’arret Dunsmuir c. Nouveau- 
Brunswick, [2008] 1 R.C.S. 190, notre Cour recon- 
nait invariablement l’application presumee de la 
norme deferente au tribunal administratif dote 
d’une expertise specialisee lorsqu’il interprete sa 
loi constitutive. Appliquer la norme de la decision 
correcte pour la seule raison qu’une cour de justice 
pourrait etre appelee a interpreter la meme loi nous 
ramene selon moi a la situation d’avant Dunsmuir 
oil l’on s’attachait a l’expertise relative du decideur 
administratif et de la cour, et oil l’on considered que 
toute question de droit ressortissait aux cours de 
justice. En fait, une telle demarche nie au tribunal 
expert la deference et le respect auxquels il a droit, 
comme l’illustre le passage suivant tire de l’arret 
Societe canadienne des auteurs, compositeurs 
et editeurs de musique c. Assoc, canadienne des 
fournisseurs Internet, [2004] 2 R.C.S. 427 ( SOCAN 
c. ACF1), qu’invoquent les juges majoritaires pour 
assujettir a la norme de la decision correcte les 
conclusions de droit de la Commission : 

La Loi sur le droit d’auteur est une loi de portee gene- 
rale dont Vapplication releve habituellement des cours 
de justice, et non des tribunaux administratifs. Les 
questions en litige dans le present pourvoi sont des 
questions de droit. [. . .] [La decision de la Commission] 
a tranche une question de droit d’une importance gene- 
rale allant bien au-dela de la mise au point d’un tarif de 
redevances approprie, laquelle est au cceur du mandat 
de la Commission. [Italiques ajoutes; par. 49.] 

[61] Recemment, dans Alberta (Information 
and Privacy Commissioner) c. Alberta Teachers’ 
Association, [2011] 3 R.C.S. 654 (ATA), la Cour dit 
que, lors du controle judiciaire, la deference se pre¬ 
sume des lors que le tribunal administratif inter¬ 
prete sa loi constitutive : 

[Sjauf situation exceptionnelle — et aucune ne s’est 
presentee depuis Dunsmuir —, il convient de presu- 
mer que l’interpretation par un tribunal administratif 
de « sa propre loi constitutive ou [d’]une loi etroitement 
liee a son mandat et dont il a une connaissance appro- 
fondie » est une question d’interpretation legislative 
commandant la deference en cas de controle judiciaire. 
[Italiques ajoutes; par. 34.] 

[62] Dans ATA, la Cour signale que les ques¬ 
tions qui font alors exception a la presomption de 
deference que commande [’interpretation de la 
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central importance to the legal system and outside 
the adjudicator’s specialized expertise ( ATA, at 
para. 30; Dunsmuir, at paras. 58 and 60). The Court 
in ATA also questioned the continued existence of 
another exception: the problematic category of true 
questions of jurisdiction or vires (paras. 33-34). 


[63] In concluding that the Copyright Board’s 
concurrent jurisdiction with all federal and provin¬ 
cial courts in Canada warrants a correctness stand¬ 
ard of review, the majority’s reasons have added a 
new exception — shared jurisdiction with courts. 
This is not even hinted at in Dunsmuir. Nor is any¬ 
thing about this new category obviously analogous 
to the other exceptions to the presumption of home 
statute deference, which are essentially legal ques¬ 
tions beyond the quotidian work of a tribunal. Nor 
is it obvious to me why shared jurisdiction should 
be seen to displace Parliament’s attributed inten¬ 
tion that a tribunal’s specialized expertise entitles 
it to be reviewed with restraint. It appears to spring 
full panoplied from a different brow. 


[64] We attribute expertise to a tribunal on 
the basis that Parliament has delegated decision 
making to it as an institutionally specialized body. 
Dunsmuir recognized the reality that “in many 
instances, those working day to day in the imple¬ 
mentation of frequently complex administrative 
schemes have or will develop a considerable degree 
of expertise or field sensitivity to the imperatives 
and nuances of the legislative regime”: at para. 49, 
citing David J. Mullan, “Establishing the Standard 
of Review: The Struggle for Complexity?” (2004), 
17 C.J.A.L.P. 59, at p. 93. This idea was rein¬ 
forced by this Court in Canada (Citizenship and 
Immigration) v. Khosa , [2009] 1 S.C.R. 339, where 
the majority held that express or implied statutory 
direction was not required before granting defer¬ 
ence to a tribunal — deference flowed instead 


loi constitutive sont les questions constitutionnel- 
les, ainsi que les questions de droit d’une impor¬ 
tance capitale pour le systeme juridique et etrange- 
res au domaine d’expertise du decideur (ATA, par. 
30; Dunsmuir, par. 58 et 60). Elle s’interroge ega- 
lement quant a savoir si une autre exception existe 
toujours, celle correspondant a la categorie proble- 
matique des veritables questions de competence ou 
vires (par. 33-34). 

[63] En concluant que la competence que se par- 
tagent la Commission et l’ensemble des cours de 
justice provinciales et federates du Canada justifie 
l’application de la norme de la decision correcte, les 
juges majoritaires creent une nouvelle exception, 
celle de la competence concurrente. Outre l’ab- 
sence de toute allusion a cette nouvelle categorie 
dans Dunsmuir, elle n’est manifestement semblable 
en rien aux autres exceptions a l’assujettissement 
presume a la norme deferente du tribunal qui inter- 
prete sa loi constitutive, a savoir les questions de 
droit qui echappent au travail quotidien d’un tribu¬ 
nal administratif. Je ne vois pas non plus pourquoi 
l’existence d’une competence concurrente ecarte- 
rait l’intention pretee au legislateur, a savoir qu’en 
raison de son expertise specialisee, le tribunal 
administratif a droit a la retenue judiciaire lors du 
controle de ses decisions. Cette nouvelle exception, 
entierement blindee, parait surgir d’une source dif- 
ferente. 

[64] L’expertise reconnue au tribunal administratif 
tient au pouvoir decisionnel que lui delegue le legisla¬ 
teur a titre d’ institution specialisee. Dans Dunsmuir, 
la Cour constate que « dans beaucoup de cas, les 
personnes qui se consacrent quotidiennement a l’ap- 
plication de regimes administratifs souvent com¬ 
plexes possedent ou acquierent une grande connais- 
sance ou sensibilite a l’egard des imperatifs et des 
subtilites des regimes legislates en cause » : par. 49, 
citant David J. Mullan, « Establishing the Standard 
of Review : The Struggle for Complexity? » (2004), 
17 C.J.A.L.P. 59, p. 93. Dans Canada (Citoyennete 
et Immigration) c. Khosa, [2009] 1 R.C.S. 339, les 
juges majoritaires de notre Cour rencherissent, esti- 
mant que la deference a laquelle a droit le decideur 
administratif n’est pas subordonnee a l’existence 
d’une directive legislative expresse ou implicite, 
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from the tribunal’s “day to day” statutory familiar¬ 
ity (para. 25). 

[65] The Board has specialized expertise in inter¬ 
preting the provisions of the Copyright Act, R.S.C. 
1985, c. C-42. The fact of shared jurisdiction does 
not undermine this expertise, the basis for institu¬ 
tional deference. The Board does not simply “wor[k] 
out. . . the details of an appropriate royalty tariff”, 
despite what is suggested in SOCAN v. CAIP, at 
para. 49. It sets policies that collectively determine 
the rights of copyright owners and users, and plays 
an important role in achieving the proper balance 
between those actors: Margaret Ann Wilkinson, 
“Copyright, Collectives, and Contracts: New Math 
for Educational Institutions and Libraries”, in 
Michael Geist, ed., From “Radical Extremism’’ to 
“Balanced Copyright” (2010), 503, at p. 514. 


[66] The Board has highly specialized knowl¬ 
edge about the media technologies used to create 
and disseminate copyrighted works, such as the 
Internet, digital radio, satellite communications, as 
well as related economic issues: Copyright Board 
Canada, Performance Report for the period ending 
31 March 2003 (online), at Section II: Departmental 
Context — Organization, Mandate and Strategic 
Outcomes. This specialized knowledge is precisely 
the kind of institutional expertise that Dunsmuir 
concluded was entitled to deference. 


[67] In the case before us, the Board is tasked 
with determining whether downloading a musi¬ 
cal work constitutes a “communicat[ion] ... to the 
public” within s. 3(1)(/) of the Copyright Act. This 
question involves examining many facets, includ¬ 
ing how music is accessed (e.g., through a stream 
versus a download), recent changes and trends in 
the way that users and consumers access music, 
and how all of this impacts on the ability of copy¬ 
right owners to obtain compensation for their work. 


mais decoule plutot de la connaissance approfondie 
des dispositions qu’il applique acquise « quotidien- 
nement» (par. 25). 

[65] La Commission du droit d’auteur possede 
une expertise specialisee dans [’interpretation de 
la Loi sur le droit d’auteur, L.R.C. 1985, ch. C-42. 
L’existence d’une competence concurrente n’enleve 
rien a cette expertise, qui appelle la deference envers 
l’institution. La Commission ne se livre pas simple - 
ment a la « mise au point d’un tarif de redevances 
approprie », malgre ce que laisse entendre la Cour 
dans SOCAN c. ACFI, par. 49. Elle adopte un ensem¬ 
ble de politiques qui definit les droits du titulaire du 
droit d’auteur et ceux de l’utilisateur et elle joue un 
role important dans l’etablissement d’un juste equi- 
libre entre ces acteurs : Margaret Ann Wilkinson, 
« Copyright, Collectives, and Contracts : New Math 
for Educational Institutions and Libraries », dans 
Michael Geist, dir., From “Radical Extremism” to 
“Balanced Copyright” (2010), 503, p. 514. 

[66] Elle possede des connaissances tres spe¬ 
cialises sur les technologies de communication 
employees pour creer et diffuser des oeuvres pro¬ 
tegees par le droit d’auteur, comme Internet, la 
radio numerique et la communication par satellite, 
ainsi que sur les enjeux economiques connexes : 
Commission du droit d’auteur du Canada, Rapport 
sur le rendement pour l[a] periode se terminant le 
31 mars 2003 (en ligne), Partie II : Contexte minis- 
teriel — Organisation, mandat et resultats strategi- 
ques. Ces connaissances specialises correspondent 
precisement au type d’expertise institutionnelle qui 
commande la deference suivant Dunsmuir. 

[67] En l’espece, la Commission est appelee a 
determiner si telecharger une oeuvre musicale equi- 
vaut a la « communiquer au public » pour Impli¬ 
cation de Pal. 3(1)/) de la Loi sur le droit d’auteur. 
Pour trancher, il lui faut examiner de nombreuses 
facettes, notamment la maniere dont l’utilisateur 
et le consommateur obtiennent Faeces a l’oeuvre 
musicale (p. ex., transmission en continu ou tele- 
chargement), les tendances et mutations recentes a 
cet egard, ainsi que l’incidence de ces realites sur 
la remuneration du titulaire du droit d’auteur pour 
son travail. 
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[68] In exercising its mandate, the Board must 
interpret the meaning of several provisions in the 
Copyright Act, including the exclusive rights of 
copyright owners listed in s. 3(1). The fact that a 
court might in another case be asked to interpret 
the same provisions of the Copyright Act does not 
detract from the Board’s particular familiarity and 
expertise with the provisions of the Copyright Act. 
Nor does it make this legislation any less of a home 
statute to the Board. The Act may sometimes be 
home to other judicial actors as part of their varied 
adjudicative functions, but their occasional occu¬ 
pancy should not deprive the Board of the defer¬ 
ence it is entitled to as the permanent resident 
whose only task is to interpret and apply the Act. 


[69] The majority bases its conclusion that shared 
jurisdiction attracts a correctness standard on 
the possibility of inconsistent results stemming 
from a more deferential standard of review for the 
Board’s interpretation of the Act. But this Court 
in Smith v. Alliance Pipeline Ltd., [2011] 1 S.C.R. 
160, considered — and rejected — concerns over 
the possibility of multiple interpretations flowing 
from deference. Justice Fish noted that even prior 
to Dunsmuir, the standard of reasonableness was 
based on the idea that multiple valid interpretations 
of a statutory provision were inevitable, and ought 
not to be disturbed unless the tribunal’s decision 
was not rationally supported (paras. 38-39). 


[70] The majority’s reasons also suggest that con¬ 
current jurisdiction between tribunals and courts is 
rare, and therefore no threat to the integrity of the 
“home statute” presumption. Yet tribunals often 
share jurisdiction with courts in interpreting and 
applying the same statutory provisions. Both the 
Trade-marks Opposition Board and the Federal 
Court, for example, interpret and apply s. 6 of the 
Trade-marks Act, R.S.C. 1985, c. T-13, to determine 
whether a trade-mark is “confusing”. The Board 
applies s. 6 in the context of opposition proceed¬ 
ings seeking to block registration of a trade-mark, 


[68] Dans l’execution de son mandat, la 
Commission interprete plusieurs dispositions de 
la Loi stir le droit d’auteur, dont le par. 3(1), qui 
enumere les droits exclusifs reconnus au titulaire 
du droit d’auteur. La possibilite qu’une cour de 
justice soit appelee a interpreter les memes dis¬ 
positions dans une autre affaire n’enleve pas a la 
Commission sa connaissance approfondie de la Loi 
sur le droit d’auteur ni son expertise dans Impli¬ 
cation de celle-ci. La Loi sur le droit d’auteur n’en 
demeure pas moins sa loi constitutive. Meme si, 
dans certains cas, la Loi accueille en sa demeure 
des acteurs judiciaires aux fonctions juridictionnel- 
les variees, ce sejour occasionnel ne saurait eclip- 
ser la deference a laquelle a droit l’occupant per¬ 
manent, la Commission, dont l’unique tache est 
d’interpreter et d’appliquer la Loi. 

[69] Les juges majoritaires fondent leur conclu¬ 
sion qu’une competence concurrente commande 
l’application de la norme de la decision correcte sur 
le risque que des decisions incompatibles decoulent 
de l’application d’une norme deferente a l’interpre- 
tation de la Loi par la Commission. Or, dans Smith 
c. Alliance Pipeline Ltd., [2011] 1 R.C.S. 160, notre 
Cour considere puis ecarte les craintes exprimees 
quant a la possibilite que la deference entraine de 
multiples interpretations. Le juge Fish fait remar- 
quer que, meme avant Dunsmuir ; la norme de la 
decision raisonnable reposait sur l’idee que de mul¬ 
tiples interpretations valables d’une meme dispo¬ 
sition legislative sont inevitables et qu’il faut se 
garder d’intervenir, sauf lorsque la decision du tri¬ 
bunal administratif n’a pas de fondement ration- 
nel (par. 38-39). 

[70] Les juges majoritaires laissent egalement 
entendre que, dans la mesure ou une meme compe¬ 
tence echoit rarement a la fois a un decideur admi¬ 
nistratif et a une cour de justice, la presomption dont 
beneficie l’interpretation de la loi constitutive n’est 
pas menacee. Or, le pouvoir d’interpreter et d’appli¬ 
quer les memes dispositions legislatives est souvent 
partage. Par exemple, la Commission des opposi¬ 
tions des marques de commerce et la Cour federale 
sont toutes deux habilitees a interpreter et a appli- 
quer l’art. 6 de la Loi sur les marques de commerce, 
L.R.C. 1985, ch. T-13, pour determiner si une 
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while the Federal Court applies s. 6 in the context 
of actions for infringement or claims seeking the 
expungement of a registered trade-mark on the 
basis that it is invalid: see Chamberlain Group Inc. 
v. Lynx Industries Inc., 2010 FC 1287, 379 F.T.R. 
270; Alticor Inc. v. Nutravite Pharmaceuticals Inc., 
2005 FCA 269, 339 N.R. 56. 


[71] Notwithstanding this shared jurisdiction, 
the Trade-marks Opposition Board’s decisions are 
nevertheless reviewed on a reasonableness stand¬ 
ard, as Rothstein J.A. concluded for the majority 
in Molson Breweries v. John Labatt Ltd., [2000] 3 
F.C. 145 (C.A.): 


Having regard to the Registrar’s expertise ... I am of 
the opinion that decisions of the Registrar, whether of 
fact, law or discretion, within his area of expertise, are 
to be reviewed on a standard of reasonableness sim- 
pliciter . . . [unless] additional evidence is adduced in 
the Trial Division that would have materially affected 
the Registrar’s findings of fact .... [Emphasis added; 
para. 51.] 


[72] And in Canada (Canadian Human Rights 
Commission) v. Canada (Attorney General), [2011] 
3 S.C.R. 471, this Court applied a reasonableness 
standard to the Canadian Fluman Rights Tribunal’s 
conclusion that the terms “compensate ... for any 
expenses incurred by the victim” in s. 53(2)(c) 
and (d) of the Canadian Human Rights Act, R.S.C. 
1985, c. FI-6, gave it the authority to award costs. 
Justices LeBel and Cromwell, for the Court, noted 
that even though the issue of “costs” could arise 
before other adjudicative bodies, including the 
courts, this was not an automatic reason to apply 
a correctness standard. Instead, the Court found 
that the question was within the Tribunal’s exper¬ 
tise, and therefore reviewable on a reasonableness 
standard of review: 


marque cree de la « confusion ». La premiere peut 
connaitre de la procedure d’opposition a l’enregis- 
trement d’une marque de commerce, tandis que la 
seconde applique l’art. 6 dans le cadre d’une action 
pour violation ou d’une demande de radiation de 
l’enregistrement d’une marque de commerce pour 
cause d’invalidite : voir Chamberlain Group Inc. 
c. Lynx Industries Inc., 2010 CF 1287 (CanLII); 
Alticor Inc. c. Nutravite Pharmaceuticals Inc., 
2005 CAF 269 (CanLII). 

[71] Malgre cette competence concurrente, les 
decisions de la Commission d’opposition des 
marques de commerce demeurent assujetties a la 
norme de la raisonnabilite, ce qu’a deja explique 
comme suit le juge Rothstein, au nom des juges 
majoritaires de la Cour d’appel federale, dans l’ar- 
ret Brasseries Molson c. John Labatt Ltee, [2000] 
3 C.F. 145 (C.A.) : 

Compte tenu de I’expertise du registraire, [. . .] je consi- 
dere que les decisions du registraire qui relevent de son 
champ d’expertise, qu’elles soient fondees sur les faits, 
sur le droit ou qu’elles resultent de l’exercice de son 
pouvoir discretionnaire, devraient etre revisees suivant 
la norme de la decision raisonnable simpliciter [. . .] 
[sauf si] une preuve additionnelle est deposee devant la 
Section de premiere instance et que cette preuve aurait 
pu avoir un effet sur les conclusions du registraire . . . 
[Italiques ajoutes; par. 51.] 

[72] En outre, dans Canada (Commission 
canadienne des droits de la personne) c. 
Canada (Procureur general), [2011] 3 R.C.S. 471, 
notre Cour applique la norme de la decision rai¬ 
sonnable a la conclusion du Tribunal canadien 
des droits de la personne selon laquelle les mots 
« indemniser la victime [. . .] des depenses entrai- 
nees par l’acte » employes aux al. 53(2)c) et d) de la 
Loi canadienne sur les droits de la personne, L.R.C. 
1985, ch. H-6, l’habilitent a adjuger des depens. Au 
nom de la Cour, les juges LeBel et Cromwell y font 
remarquer que, meme si d’autres organismes juri- 
dictionnels, dont les cours de justice, peuvent etre 
saisis de la question des « depens », la norme de 
la decision correcte ne s’applique pas pour autant 
d’office. La Cour estime plutot que cette question 
releve de I’expertise du Tribunal et que la decision 
s’y rapportant doit done etre controlee suivant la 
norme de la decision raisonnable : 
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There is no doubt that the human rights tribunals 
are often called upon to address issues of very broad 
import. But, the same questions may arise before other 
adjudicative bodies, particularly the courts. . . . 

if the issue relates to the interpretation and applica¬ 
tion of its own statute, is within its expertise and does 
not raise issues of general legal importance, the stand¬ 
ard of reasonableness will generally apply and the 
Tribunal will be entitled to deference. [Emphasis added; 
paras. 23-24.] 

[73] There are other examples of the applica¬ 
tion of a reasonableness standard notwithstanding 
shared jurisdiction between tribunals and courts. 
Most recently, in Dore v. Barreau du Quebec, 
[2012] 1 S.C.R. 395, this Court applied a reasona¬ 
bleness standard in determining whether a discipli¬ 
nary board properly applied the Canadian Charter 
of Rights and Freedoms' guarantee of freedom of 
expression in disciplining a lawyer under Quebec’s 
Code of ethics of advocates, R.R.Q. 1981, c. B-l. 
The fact that “freedom of expression” is concur¬ 
rently interpreted by the courts did not in any way 
detract from the deference given to the discipline 
board in applying the Charter. If concurrent juris¬ 
diction with the courts in interpreting and applying 
something as legally transcendent as the Charter 
does not affect the deference to which tribunals are 
entitled in interpreting their own mandate, surely 
it is hard to justify carving out copyright law for 
unique judicial “protection”. 


[74] Even if shared jurisdiction is accepted as a 
justification for reviewing the Board’s legal deter¬ 
minations on a standard of correctness, the Board’s 
mandate was to decide whether a particular activ¬ 
ity — downloading a musical work — is the type 
of activity captured by the phrase “communi¬ 
cate ... to the public” in s. 3( 1)(/) of the Copyright 
Act, thereby triggering a tariff. This is a ques¬ 
tion of mixed fact and law which, according to 
Dunsmuir, attracts deference. The view that we can 
extricate a legal definition of “communicate . . . 
to the public” under s. 3(1)(/), from the context 
of the complex and interlocking facts and policies 


Nul doute qu’un tribunal des droits de la personne 
est souvent appele a se prononcer sur des questions de 
tres large portee. Or, les memes questions peuvent etre 
soulevees devant d’autres organismes juridictionnels, 
en particulier des cours de justice. . . 

lorsqu’il s’agit d’interpreter et d’appliquer sa propre loi, 
dans son domaine d’expertise et sans que soit soulevee 
une question de droit generate, la norme de la decision 
raisonncible s’applique habituellement, et le Tribunal a 
droit a la deference. [Italiques ajoutes; par. 23-24.] 

[73] La norme du caractere raisonnable a StS rete- 
nue dans d’autres cas malgrS la competence concur- 
rente conferee a un tribunal administratif et a une 
courde justice. En effet, dans l’affaire rScente Dore 
c. Barreau du Quebec, [2012] 1 R.C.S. 395, c’est en 
fonction de cette norme que la Cour a determine si, 
lorsqu’il avait reprimands un avocat en application 
du Code de deontologie des avocats du Quebec, 
R.R.Q. 1981, ch. B-l, le Comite de discipline avait 
bien interprets la libertS d’expression garantie par 
la Charte canadienne des droits et libertes. Le 
pouvoir concurrent des cours de justice de se pro¬ 
noncer sur la « libertS d’expression » n’Scarte pas 
la dSfSrence a laquelle a droit le ComitS de disci¬ 
pline lorsqu’il applique la Charte. Si une compS- 
tence concurrente a l’Sgard de 1’interprStation et de 
l’application d’un texte juridique aussi transcendant 
que la Charte n’Scarte pas la dSfSrence qui s’im- 
pose envers le tribunal administratif lorsqu’il inter- 
prete son propre mandat, il est assurSment difficile 
de justifier que les dispositions sur le droit d’auteur 
bSnSficient d’une « protection »judiciaire particu- 
liere. 

[74] A supposer meme que l’existence d’une com- 
pStence concurrente justifiait que le controle de 
ses conclusions de droit s’effectue au regard de la 
norme de la dScision correcte, la Commission avait 
pour mandat de dSterminer si une activitS — tSlS- 
charger une oeuvre musicale — Squivalait a « com- 
muniquer au public » pour l’application de l’al. 
3(1)/) de la Loi sur le droit d’auteur et emportait 
1’exigibilitS d’une redevance. II s’agit d’une ques¬ 
tion mixte de fait et de droit qui, selon Dunsmuir, 
commande la dSfSrence. II me parait irrSaliste de 
dSgager la portSe juridique des mots « commu- 
niquer au public » du contexte constituS des faits 
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considered by the Board in setting a tariff, strikes 
me as unrealistic. The majority, however, sees two 
extricable legal questions: the definition of “com¬ 
municate” and the definition of “to the public”: 
see also the companion appeal, Entertainment 
Software Association v. Society of Composers, 
Authors and Music Publishers of Canada, [2012] 2 
S.C.R. 231. 


[75] “Extricating” legal issues from a question of 
mixed fact and law is an appellate review concept 
that was developed in Housen v. Nikolaisen, [2002] 
2 S.C.R. 235. In the context of judicial review, how¬ 
ever, extricating legal issues — sometimes referred 
to as “segmentation” — presents several problems. 
Unlike trial courts, which have no expertise rela¬ 
tive to appellate courts when interpreting a statute, 
most tribunals are granted particular mandates, 
giving them specialized expertise in interpreting 
and applying their home statute to a particular set 
of facts. 


[76] In Dunsmuir, while Bastarache and LeBel 
JJ. for the majority did not define “mixed fact 
and law” questions, they did discuss the issue 
of “separating] ” legal and factual issues at 
paras. 51-53: 

Where the question is one of fact, discretion or 
policy, deference will usually apply automatically. 
We believe that the same standard must apply to the 
review of questions where the legal and factual issues 
are intertwined with and cannot be readily separated. 
[Emphasis added; citations omitted; para. 53.] 

[77] This statement was recently affirmed by this 
Court in Rio Pinto Alcan Inc. v. Carrier Sekani 
Tribal Council , [2010] 2 S.C.R. 650, at para. 65. In 
that decision, the Chief Justice held that the B.C. 
Utilities Commission’s conclusion that consultation 
with First Nations was not required for the approval 
of an Energy Purchase Agreement was a question 
of mixed fact and law (at para. 78). She declined 
to classify the Commission’s decision within 
the scheme of the Administrative Tribunals Act, 
S.B.C. 2004, c. 45, as a “constitutional question” 


et des politiques a la fois complexes et interde¬ 
pendants dont la Commission tient compte pour 
fixer un tarif. Or, les juges majoritaires degagent 
deux questions de droit : la definition de « com- 
muniquer » et celle d’« au public » (voir egale- 
ment le pourvoi connexe Entertainment Software 
Association c. Societe canadienne des auteurs, 
compositeurs et editeurs de musique, [2012] 2R.C.S. 
231). 

[75] L’operation qui consiste a « degager » une 
question de droit d’une question mixte de fait et de 
droit, propre a l’appel, a vu le jour dans l’arret Housen 
c. Nikolaisen, [2002] 2 R.C.S. 235. Cependant, 
dans le contexte d’un controle judiciaire, cette ope¬ 
ration (parfois appelee « fractionnement ») souleve 
plusieurs problemes. Contrairement a la cour de 
justice qui n’est ni plus ni moins experte que la cour 
d’appel pour interpreter une loi, le tribunal admi- 
nistratif se voit confier dans la plupart des cas un 
mandat particulier, ce qui lui confere une exper¬ 
tise specialisee pour interpreter sa loi constitutive 
et l’appliquer aux faits d’une espece. 

[76] Sans definir la question « mixte de fait et 
de droit », dans Dunsmuir, les juges Bastarache et 
LeBel, aux par. 51-53 de leurs motifs majoritaires, 
se penchent sur l’eventualite que les elements qui la 
composent puissent etre « dissocies » : 

En presence d’une question touchant aux faits, 
au pouvoir discretionnaire ou a la politique, la rete- 
nue s’impose habituellement d’emblee. Nous sommes 
d’avis que la meme norme de controle doit s’appliquer 
lorsque le droit et les faits s’entrelacent et ne peuvent 
aisement etre dissocies. [Italiques ajoutes; references 
omises; par. 53.] 

[77] La Cour a recemment confirme cet avis dans 
I’arret Rio Tinto Alcan Inc. c. Conseil tribal Carrier 
Sekani, [2010] 2 R.C.S. 650, par. 65. La Juge en 
chef voit une question mixte de fait et de droit dans 
la conclusion de la B.C. Utilities Commission selon 
laquelle l’approbation d’un contrat d’achat d’elec- 
tricite n’etait pas subordonnee a la consultation des 
Premieres nations (par. 78). Elle se refuse a quali¬ 
fier la decision de la Commission, suivant YAdmi- 
nistrative Tribunals Act, S.B.C. 2004, ch. 45, soit 
de « question constitutionnelle » ou de droit, soit 
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or question of law on the one hand, or a finding of 
fact on the other. Instead, citing Dunsmuir, she held 
that the mixed question “falls between the legis¬ 
lated standards and thus attracts the common law 
standard of ‘reasonableness’” (para. 78). 

[78] Moreover, this Court has repeatedly held 
that the application of multiple standards of review 
to different aspects of a tribunal’s decision — 
one for questions of law and one for questions of 
fact — should be avoided, urging instead that the 
tribunal’s decision be reviewed as a whole. As 
Iacobucci J. explained for the majority in Canadian 
Broadcasting Corp. v. Canada (Labour Relations 
Board), [1995] 1 S.C.R. 157 (CBC v. Canada): 

While the [Canada Labour Relations Board] may 
have to be correct in an isolated interpretation of 
external legislation, the standard of review of the deci¬ 
sion as a whole, if that decision is otherwise within its 
jurisdiction, will be one of patent unreasonableness. 
Of course, the correctness of the interpretation of the 
external statute may affect the overall reasonableness 
of the decision. Whether this is the case will depend on 
the impact of the statutory provision on the outcome of 
the decision as a whole. [Emphasis added; para. 49.] 


[79] And in Law Society of New Brunswick v. 
Ryan, [2003] 1 S.C.R. 247, at para. 56, Iacobucci 
J. confirmed that what should be reviewed are the 
“reasons, taken as a whole” (see also Newfoundland 
and Labrador Nurses’ Union v. Newfoundland and 
Labrador (Treasury Board), [2011] 3 S.C.R. 708, 
at para. 14). 

[80] In other words, even if an aspect of the tri¬ 
bunal’s decision would otherwise attract a correct¬ 
ness standard, the decision “as a whole” should be 
reviewed on a deferential standard. As suggested by 
Iacobucci J. in CBC v. Canada (at para. 49 (empha¬ 
sis added)), even when the tribunal incorrectly 
interprets an external statute, that would merely 
“affect the overall reasonableness of the decision”, 
as opposed to being a completely extricable error 
of law. 


de conclusion de fait. Citant Dunsmuir, elle conclut 
plutot au caractere mixte de la question, ce qui 
« appelle une norme se situant entre celles etablies 
par la loi, a savoir la norme de la raisonnabilite, 
issue de la common law » (par. 78). 

[78] En outre, la Cour a maintes fois estime qu’il 
valait mieux eviter d’appliquer des normes diffe- 
rentes aux questions de droit et aux questions de 
fait, preconisant plutot le controle de la decision 
administrative dans son ensemble. Au nom des 
juges majoritaires dans Societe Radio-Canada c. 
Canada (Conseil des relations du travail), [1995] 
1 R.C.S. 157 ( SRC c. Canada), le juge Iacobucci 
donne l’explication suivante : 

Bien que le Conseil [canadien des relations du tra¬ 
vail] puisse etre soumis a la norme [de la decision 
correcte] dans Vinterpretation isolee d’une loi autre 
que sa loi constitutive, la norme de controle appli¬ 
cable a I’ensemble de la decision, a supposer que 
celle-ci soit par ailleurs conforme d la competence du 
Conseil, sera celle du caractere manifestement derai- 
sonnable. Evidemment, la justesse de l’interpretation 
de la loi non constitutive pourra influer sur le carac¬ 
tere raisonnable global de la decision, mais cela tien- 
dra a l’effet de la disposition legislative en question 
sur la decision dans son ensemble. [Italiques ajoutes; 
par. 49.] 

[79] De plus, dans Barreau du Nouveau- 
Brunswick c. Ryan , [2003] 1 R.C.S. 247, le juge 
Iacobucci confirme au par. 56 que le controle doit 
porter sur « les motifs, consideres dans leur ensem¬ 
ble » (voir egalement Newfoundland and Labrador 
Nurses’ Union c. Terre-Neuve-et-Labrador (Conseil 
du Tresor), [2011] 3 R.C.S. 708, par. 14). 

[80] Autrement dit, meme lorsqu’un aspect de la 
decision administrative est par ailleurs assujetti a 
la norme de la decision correcte, les motifs « dans 
leur ensemble » font l’objet d’un controle suivant 
la norme de la decision raisonnable. Comme le 
laisse entendre le juge Iacobucci dans l’arret SRC 
c. Canada (par. 49 (italiques ajoutes)), meme 
l’interpretation erronee d’une autre loi que la loi 
constitutive a simplement pour effet d’« influer sur 
le caractere raisonnable global de la decision » 
administrative, mais ne saurait constituer une 
erreur de droit entierement dissociable. 
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[81] There are several other directives from this 
Court to the effect that the application of more than 
one standard of review to a tribunal’s decision is an 
exceptional practice. In Toronto (City) v. C.U.P.E., 
Local 79, [2003] 3 S.C.R. 77, LeBel J. warned: 

This Court has recognized on a number of occasions 
that it may, in certain circumstances, be appropriate to 
apply different standards of deference to different deci¬ 
sions taken by an administrative adjudicator in a single 
case. This case provides an example of one type of situ¬ 
ation where this may be the proper approach. It involves 
a fundamental legal question falling outside the arbi¬ 
trator’s area of expertise. This legal question, though 
foundational to the decision as a whole, is easily differ¬ 
entiated from a second question on which the arbitrator 
was entitled to deference: the determination of whether 
there was just cause .... 

However, as I have noted above, the fact that the 
question adjudicated by the arbitrator in this case can 
be separated into two distinct issues, one of which is 
reviewable on a correctness standard, should not be 
taken to mean that this will often be the case. Such cases 
are rare; the various strands that go into a decision are 
more likely to be inextricably intertwined, particularly 
in a complex field such as labour relations, such that 
the reviewing court should view the adjudicator’s deci¬ 
sion as an integrated whole. [Emphasis added; citations 
omitted; paras. 75-76.] 

[82] This view was endorsed in Council of 
Canadians with Disabilities v. VIA Rail Canada 
Inc., [2007] 1 S.C.R. 650, where the majority said: 

The Agency is responsible for interpreting its own 
legislation, including what that statutory responsibil¬ 
ity includes. The Agency made a decision with many 
component parts, each of which fell squarely and inex¬ 
tricably within its expertise and mandate. It was there¬ 
fore entitled to a single, deferential standard of review. 
[Emphasis added; para. 100.] 

[83] And in Mattel, Inc. v. 3894207 Canada Inc., 
[2006] 1 S.C.R. 772, the Trade-marks Opposition 
Board concluded that use of the name “Barbie’s” for 
a small Montreal restaurant chain would not create 
confusion in the marketplace with the Mattel doll 
of the same name. On judicial review and at this 


[81] Notre Cour a plusieurs fois indique que l’ap- 
plication de plus d’une norme de controle a une 
decision administrative demeurait l’exception. Le 
juge LeBel fait la mise en garde suivante dans l’ar- 
ret Toronto (Vide) c. S.C.F.P., section locale 79, 
[2003] 3 R.C.S. 77 : 

Notre Cour a reconnu a un certain nombre d’occasions 
que les differentes decisions d’un tribunal administra¬ 
te dans une affaire donnee peuvent commander diffe- 
rents degres de deference, selon les circonstances. Ce 
pourrait etre le cas dans la presente affaire ou l’arbitre 
a statue sur une question de droit fondamentale echap- 
pant a son domaine d’expertise. Cette question de droit, 
malgre son caractere fondamental pour l’appreciation 
de la decision dans son ensemble, se distingue aisement 
d’une deuxieme question pour laquelle la decision de 
l’arbitre appelait la deference : Oliver a-t-il ete congedie 
pour un motif valable? 

Toutefois, je le repete, meme si la question tran- 
chee par l’arbitre en l’espece peut se scinder en deux 
questions distinctes dont Tune peut faire l’objet d’un 
controle judiciaire fonde sur la norme de la decision 
correcte, cela n’arrive que rarement. Les divers ele¬ 
ments qui sous-tendent une decision ont plus de chance 
d’etre inextricablement lies les uns aux autres, en par- 
ticulier dans un domaine complexe comme celui des 
relations de travail, de sorte que la cour de justice 
chargee du controle doit considerer que la decision du 
tribunal forme un tout. [Italiques ajoutes; references 
omises; par. 75-76.] 

[82] Dans Conseil des Canadiens avec deficien- 
ces c. VIA Rail Canada Inc., [2007] 1 R.C.S. 650, 
les juges majoritaires reprennent ce point de vue et 
s’expriment en ces termes : 

L’Office est charge d’interpreter ses propres dispo¬ 
sitions legislatives, y compris ce en quoi consiste cette 
responsabilite que lui confie la Loi. La decision qu’il 
a rendue comportait plusieurs parties, chacune d’elles 
relevant clairement et inextricablement de son domaine 
d’expertise et de son mandat. Elle commandait done 
l’application d’une seule norme de controle faisant 
appel ci la deference. [Italiques ajoutes; par. 100.] 

[83] Enfin, dans l’affaire Mattel, Inc. c. 3894207 
Canada Inc., [2006] 1 R.C.S. 772, la Commission 
des oppositions des marques de commerce avait 
estime que la denomination d’une petite chaine 
de restauration montrealaise — « Barbie’s » — ne 
creait pas de confusion sur le marche avec la poupee 
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Court, Mattel argued that the Board wrongly inter¬ 
preted a provision of the Trade-marks Act defin¬ 
ing “confusion”. Binnie J. for the majority refused 
to extricate a definitional legal question from the 
mixed question of whether the word “Barbie” cre¬ 
ated “confusion” in the marketplace. Concluding 
that the factual and legal issues were intertwined, 
he applied a deferential standard: 


The determination of the likelihood of confu¬ 
sion requires an expertise that is possessed by the 
Board (which performs such assessments day in and 
day out) in greater measure than is typical of judges. 
This calls for some judicial deference to the Board’s 
determination .... 


While the appellant frames its argument as a chal¬ 
lenge to the correctness of the interpretation given to s. 
6 ... I think that in reality ... its challenge is directed 
to the relative weight to be given to the s. 6(5) enumer¬ 
ated and unenumerated factors. The legal issue is not 
neatly extricable from its factual context, but calls for 
an interpretation within the expertise of the Board. 
[Emphasis added; paras. 36 and 39.] 

[84] Binnie J., rightly in my view, was reluctant 
to extricate a pure question of statutory interpreta¬ 
tion from the Board’s overall conclusion that the 
name “Barbie” did not create “confusion”. The 
case before us raises the identical issue of review¬ 
ing statutory interpretation. 

[85] Prof. David Mullan, persuasively in my 
view, has also warned against segmentation. In 
his view, “[o]ver-willingness” to see a question as 
a “court” question rather than a “tribunal” ques¬ 
tion (i.e., jurisdictional questions, questions of law 
or statutory interpretation), “can lead to excessive 
and wrong-headed intervention” (p. 74): 


In my view, it is quite inappropriate to place much, if 
any store in the context of a judicial review application 


Barbie de Mattel. Lors du controle judiciaire et en 
appel devant notre Cour, Mattel a fait valoir que 
la Commission avait mal interprets la disposition 
de la Loi sur les marques de commerce qui defi- 
nit la « confusion ». Au nom des juges majoritai- 
res, le juge Binnie refuse de dissocier une question 
de droit de la question mixte de savoir si le mot 
« Barbie » est susceptible de creer de la « confu¬ 
sion » sur le marche. Concluant que faits et droit 
s’entrelacent, il applique une norme empreinte de 
deference : 

La determination de la probability de confusion 
requiert une expertise que la Commission (qui precede 
quotidiennement a des evaluations de ce genre) possede 
dans une plus grande rnesure que les juges en general. II 
faut done faire preuve d’une certaine retenue judiciaire 
a l’egard de la decision de la Commission . . . 


Meme si l’appelante formule son argument comme si 
elle contestait le bien-fonde de l’interpretation attribute 
a l’art. 6 [. . .], j’estime qu’en realite [. . .] sa contestation 
porte sur fimportance relative qu’il faut accorder aux 
facteurs enumeres au par. 6(5) et a ceux qui n’y figurent 
pas. La question de droit ne peut etre clairement isolee 
de son contexte factuel, mais commande une inter¬ 
pretation qui releve de Vexpertise de la Commission. 
[Italiques ajoutes; par. 36 et 39.] 

[84] Le juge Binnie hesite — a juste title selon 
moi — a dissocier une pure question d’interpre- 
tation legislative de la conclusion globale de la 
Commission, a savoir que le mot« Barbie » ne cree 
pas de « confusion ». L’affaire dont nous sommes 
saisis appelle egalement le controle de l’interpreta- 
tion d’une disposition. 

[85] Le professeur David Mullan, qui met aussi 
en garde contre le fractionnement, et de fa§on per¬ 
suasive selon moi, opine que [TRADUCTION] « [t]rop 
incliner » a considerer qu’une question ressortit a 
une cour de justice plutot qu’a un tribunal admi¬ 
nistrate’ (c.-a-d. question de competence, de droit 
ou d’interpretation legislative) « risque de mener 
a des interventions excessives et aberrantes » 
(P- 74) : 

[TRADUCTION] A mon avis, lors du controle judi¬ 
ciaire, il ne convient pas du tout d’accorder quelque 
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on the fact that the tribunal might be resolving a “pure 
question of law” which will have “precedential value”. 
To see that as an indicator of a need for correctness 
review would be to undercut seriously the philosophy 
of deference that prevails in judicial review .... 


To the extent that segmentation frequently involves 
the extraction of overarching legal principles, it will 
have a tendency to promote correctness review or 
greater intervention. [Emphasis added; pp. 77 and 79.] 

[86] The Board was not tasked with defini¬ 
tively or even separately defining the terms 
“communicat[ion]” and “to the public” in its deci¬ 
sion about whether s. 3(1)(/) applied to download¬ 
ing music. It is not clear to me that Parliament 
intended this phrase to be defined categorically at 
all, as opposed to contextually depending on the 
facts of each case. 

[87] Segmenting the definition of each word 
or phrase in a statutory provision into discrete 
questions of law is a re-introduction by another 
name — correctness — of the unduly intervention¬ 
ist approach championed by the jurisdictional and 
preliminary question jurisprudence, jurisprudence 
which this Court definitively banished in ATA. 
When that jurisprudence was in full flight, in Bell v. 
Ontario Hitman Rights Commission , [1971] S.C.R. 
756 ( Bell (1971)), this Court held that the Ontario 
Human Rights Commission exceeded its jurisdic¬ 
tion when it defined the term “self-contained dwell¬ 
ing unit” within the Ontario Human Rights Code, 
1961-62, S.O. 1961-62, c. 93, to include a board¬ 
ing house. In Halifax (Regional Municipality) v. 
Nova Scotia (Human Rights Commission), [2012] 
1 S.C.R. 364, this Court overturned Bell (1971) on 
the basis that it represented an unduly intervention¬ 
ist approach on the part of the reviewing courts: 


Early judicial intervention . . . allows for judicial impo¬ 
sition of a “correctness” standard with respect to legal 


importance a la possibility que le tribunal administratif 
tranche une « question de droit pure » et rende ainsi 
une decision qui aura « valeur de precedent ». Invoquer 
cette eventualite pour justifier l’application de la norme 
de la decision correcte mine gravement Vesprit de defe¬ 
rence qui anime le controle judiciaire. . . 


Dans la mesure ou le fractionnement consiste sou- 
vent a degager les principes juridiques fondamentaux, 
il favorise generalement le controle selon la norme de 
la decision correcte, et done une intervention accrue. 
[Italiques ajoutes; p. 77 et 79.] 

[86] La Commission n’avait pas a se prononcer 
definitivement ni meme separement sur le sens des 
termes « communication] » et « au public » pour 
decider si l’al. 3(1)/) s’applique au telechargement 
de musique. II n’appert pas, selon moi, que le legis- 
lateur a voulu que cette expression soit definie dans 
l’absolu, plutot que de maniere contextuelle, au 
regard des faits de chaque espece. 

[87] Voir dans la definition de chaque mot ou 
expression figurant dans une disposition legislative 
une question de droit distincte equivaut a ramener 
sous une autre appellation — celle de la decision 
correcte — l’interventionnisme indu qui caracteri- 
sait la doctrine de la condition prealable liee a la 
competence, une doctrine avec laquelle la Cour a 
rompu definitivement dans ATA. Dans l’arret Bell 
c. Ontario Human Rights Commission, [1971] 
R.C.S. 756 (Bell (1971)), qui date de lepoque ou ce 
courant jurisprudentiel avait le vent dans les voiles, 
notre Cour a conclu que la Commission ontarienne 
des Droits de 1’Homme avait outrepasse sa com¬ 
petence en estimant que la partie d’un immeuble 
louee par son proprietaire pouvait constituer un 
[TRADUCTION] « logement independant » au sens 
de YOntario Human Rights Code, 1961-62, S.O. 
1961-62, ch. 93. Or, dans l’arret Halifax (Regional 
Municipality) c. Nouvelle-Ecosse (Human Rights 
Commission), [2012] 1 R.C.S. 364, notre Cour 
ecarte Bell (1971) au motif qu’il est Texpression 
d’un interventionnisme indu de la part des cours 
de justice : 

Une intervention judiciaire hative [. . .] ouvre la porte a 
l’assujettissement a la norme de la « decision correcte » 


2012 SCC 35 (Can LI I) 



[2012] 2R.C.S. 


ROGERS COMMUNICATIONS c. SOCAN La juge Abella 


325 


questions that, had they been decided by the tribunal, 
might be entitled to deference .... [para. 36] 

[88] The Copyright Board’s conclusion that a 
music download is a “communicat[ion] ... to the 
public” was a decision entirely within its mandate 
and specialized expertise, involving a complex tap¬ 
estry of technology, fact, and broadcast law and 
policy. Pulling a single legal thread from this tex¬ 
tured piece and declaring it to be the determina¬ 
tive strand for deciding how the whole piece is to 
be assessed strikes me, with great respect, as an 
anomalous jurisprudential relapse. 


Appeal allowed in part. 
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de questions de droit qui, si elles avaient ete tranchees 
par le tribunal administratif, auraient pu commander la 
deference judiciaire . . . [par. 36] 

[88] La conclusion de la Commission du droit 
d’auteur selon laquelle telecharger une oeuvre musi- 
cale equivaut a la « communiquer au public » res- 
sortit tout a fait a son mandat et a son expertise 
specialisee. Elle a pour toile de fond un encheve- 
trement complexe de technologies, de faits, ainsi 
que de dispositions legislatives et de politiques en 
matiere de radiodiffusion. Prelever un seul fil de 
cette riche etoffe et en faire l’element determinant 
pour P appreciation de la piece dans son ensemble 
represente, a mon humble avis, un recul jurispru- 
dentiel anormal. 

Pourvoi accueilli en partie. 
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Privacy — Appeals from dismissal of judicial review of Privacy Commissioner's denial of complaints concerning 
refusal to disclose personcd information by CSIS, RCMP Department of External Affairs (DEA) — (1) Burden of 
proof - Privacy Act, s. 47 imposing burden on institution head to establish refusal to disclose authorized -- 
Encompassing proof conditions of exemption met, discretion properly exercised -- As application for judicial 
review pursuant to s. 41 by definition questioning validity of exercise of discretion, nothing more required of 
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applicant — (2) Interpretation of exemptions claimed — (i) S. 22(1 )(a) only permitting refusal to disclose personal 
information where information coming into existence less than 20 years prior to request — Sole document at issue 
in RCMP bank over 20 years old — (ii) DEA neither confirming nor denying existence of information requested 
under general policy never to disclose whether information in bank -- S. 16(2) providing institution head not 
required to indicate under s. 16(1) whether personal information exists — Not contemplating exercise of 
discretion, but clarifying s. 16(1) option to refuse to confirm existence of information — Even if s. 16(2) 
conferring discretion, not required to be exercised on case-by-case basis — Given particular nature, purpose of 
Act, factual circumstances, adoption of such general policy judicious exercise of discretion - DEA claiming 
exemption under s. 22(l)(a), (b) if information existed — Motions Judge's reasons not specifically mentioning s. 

22(1 )(a) — As some doubt as to whether reviewed exercise of discretion by DEA, new review with respect to s. 

22(1 )(a) exemption ordered — S. 22(1 )(b) authorizing refusal of access to information where disclosure could be 
injurious to law enforcement -- Not authorizing refusal to disclose where disclosure could have chilling effect on 
investigative process in general -- (Hi) CSIS refusing to confirm, deny existence of information, but claiming ss. 

19, 21, 22, 26 exemptions — Information in CSIS banks should be reviewed to identify which information not 
covered by s. 22(1 )(b) -- S. 19 requiring refusal to disclose personal information obtained in confidence from 
another government or international organization of states without consent -- Authority claiming benefit must 
ensure third party not consenting to disclosure -- Claim under s. 19 should be reviewed to ensure CSIS made 
reasonable efforts to seek consent of third party — S. 26 permitting refusal to disclose personal information about 
third party, requiring refusal to disclose where prohibited under s. 8 — Must read ss. 8, 26 together - S. 

8(2)(m)(i) permitting disclosure of personal information where public interest in disclosure outweighing invasion 
of privacy — Manner of balancing interests within institution head's discretion -- Unclear whether CSIS 
considered s. 8(2)(m)(i), properly applied s. 26 exemption — New review of personal information to determine 
whether s. 26 exemption properly applied. 

Constitutional law — Charter of Rights — Fundamental freedoms — Privacy Act, s. 51(2) providing application 
under s. 41 relating to personal information institution head refused to disclose under ss. 19(1 )(a),(b), 21 shall be 
heard in camera — S. 51(3) permitting institution head to make representations ex parte — Appellant submitting 
mandatory in camera, ex parte proceeding denying individual meaningful information about why access to 
personal information refused, making it impossible to formulate intelligent submissions as to why government 
acted improperly in denying access to information sought — Submitting law should provide affected persons with 
description of withheld information — Proposed solution (i) impractical where institution head entitled to refuse 
to confirm, deny existence of information; (ii) if undisclosed information involved national security, foreign 
confidences, judge would certainly exercise discretion in favour of Crown; (iii) remedy not related to alleged 
breach — S. 51(2)(a), (3) infringing Charter, s. 2(b), but justified under s. 1. 

Constitutional law — Charter of Rights — Life, liberty and security — Privacy Act, s. 51(2) providing application 
under s. 41 relating to personal information institution head refused to disclose under ss. 19(l)(a),(b), 21 shall be 
heard in camera — S. 51(3) permitting institution head to make representations ex parte — S. 51 merely 
procedural provision aimed at preventing accidental disclosure of national security information, foreign 
confidences -- Tied to process requiring disclosure of personal information to judge to assess whether exemption 
justified — Such procedural safeguard not depriving applicant of liberty interest. 

Judges and Courts -- Fettering discretion -- Privacy Act, s. 46 authorizing reviewing judge to receive ex parte 
representations, hold in camera hearings when claims for exemptions based on other than ss. 19(l)(a),(b), 21 — 

Both ex parte representations, in camera hearings mandatory when ss. 19(1 )(a),(b), 21 claims made — Only 
written ex parte representations filed in relation to refusals to disclose by RCMP, DEA, CSIS — Reviewing Judge 
of view sound practice for Court to receive ex parte submissions in proceedings contesting such refusal — Such 
evidence assisting judge, ensuring secret information not disclosed where exemption from disclosure justified — 

Judge of opinion ex parte submissions effective compromise making sense generally — Judge not fettering his 
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discretion. 

Evidence -- Reviewing Judge in Privacy Act matter refusing to admit expert evidence of appellant's former law 
partner on grounds marginally relevant, evidence contained not necessary, witness not independent — Affidavit 
should have been admitted upon judicial review — Satisfied logical, legal relevancy tests as value outweighed 
impact on process -- Satisfying necessity test as asserting facts outside experience, knowledge of Judge — Should 
not have been excluded for possible bias of affiant, as going to credibility, not admissibility. 

These were appeals from the dismissal of judicial review applications pursuant to Privacy Act, section 41 against 
the Privacy Commissioner's decisions with respect to complaints concerning the failure to disclose personal 
information, and from a decision that Privacy Act, section 51 was not unconstitutional. In 1988 the Royal 
Canadian Mounted Police (RCMP) refused to disclose to the appellant all information about him in personal 
information bank 005 on the ground that the records were exempt from disclosure under Privacy Act, 
subparagraph 22(l)(a)(ii), which grants discretion to refuse to disclose personal information where it has been 
obtained by an investigative body in the course of a lawful investigation, and section 27, which confers such 
discretion where the information is subject to solicitor-client privilege. The Privacy Commissioner upheld the 
RCMP's refusal. The only RCMP document still in dispute is a letter from the Department of Justice to the 
Officer in Charge regarding advice re: possible investigations. 

With respect to the appellant's request to have access to bank 040, maintained by the Department of External 
Affairs (DEA), the DEA would neither confirm nor deny the existence of the information requested, but stated 
that if it did exist, the information would reasonably be considered exempt from disclosure under paragraphs 
22(1 )(a) and (b). Paragraph 22(1 )(b) permits an institution head to refuse to disclose information which could 
reasonably be expected to be injurious to the enforcement of any law or the conduct of any lawful investigation. 

It was the DEA's policy never to disclose information in bank 040 in order to forestall attempts by applicants 
systematically making requests and trying to discern from the pattern of answers the kind of information the DEA 
possessed. The Commissioner concluded that the DEA position was reasonable. The RCMP and the DEA filed 
supplementary secret affidavits subject to a confidentiality order. The RCMP provided the requested documents 
containing personal information about the appellant while the DEA advised whether or not personal information 
concerning the appellant existed in the information bank and, if so, why that information was exempt from 
disclosure under paragraphs 22(1 )(a) and (b). 

Finally, the Canadian Security Intelligence Service (CSIS) refused to confirm or deny the existence of the 
information requested, adding that if it did exist, it would be exempt from disclosure pursuant to sections 19, 21, 

22 and 26. Section 19 provides that an institution head shall refuse to disclose personal information obtained in 
confidence from a foreign government or international organization of states unless that government or institution 
consents to disclosure or makes the information public. Section 26 permits an institution head to refuse to 
disclose personal information about a third party and requires the refusal to disclose where it is prohibited under 
section 8. Subparagraph 8(2)(m)(i) permits the disclosure of personal information under the control of a 
government institution where the public interest in disclosure clearly outweighs any invasion of privacy that 
could result from the disclosure. The Commissioner held that the refusal of CSIS to confirm or deny existence of 
personal information was within the requirement of subsection 16(2), which provides that an institution head is 
not required to indicate under subsection 16(1) whether personal information exists. 

Section 46 authorizes a reviewing judge to receive ex parte representations and hold in camera hearings when the 
claims for exemptions are based on provisions other than paragraph 19(l)(a) or (b) or section 21. However, both 
ex parte representations and in camera hearings are mandatory when paragraph I9(l)(«) or (b) or section 21 
claims are made. Only written ex parte representations in the form of supplementary secret affidavits were filed 
pursuant to section 46 in relation to the refusals to disclose by the RCMP, the DEA and CSIS. The appellant 
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submitted that the reviewing Judge fettered his discretion in ruling that such representations are necessary in 
every review. 

The reviewing Judge refused to admit the expert evidence of Mr. Copeland, a former law firm partner of the 
appellant, on the grounds that it was marginally relevant, the evidence it contained was not necessary and Mr. 

Copeland was not an independent expert in view of his former association with the appellant and in view of the 
fact that he was pursuing his own access proceedings. 

Subsection 51(2) provides that an application under section 41 relating to personal information that the institution 
head refused to disclose under paragraph 19(l)(<a) or (b) or section 21 shall be heard in camera. Subsection 51(3) 
permits an institution head to make representations ex parte. The constitutional challenges to section 51 only arise 
in the context of CSIS's refusal to provide access to personal information CSIS submitted that the investigations 
referred to in bank 010 would be jeopardized if individuals or organizations involved in those investigations were 
able to confirm CSIS's interest in them. The information in bank 015 is more dated and less sensitive. The 
Motions Judge found that paragraph 51(2)(a) and subsection (3) restrict the rights enshrined in Charter, paragraph 
2(b) (freedom of expression), but that the impugned provisions were saved under section 1. 

The issues were: (1) on whom did the burden of proof that the exemptions were properly claimed and applied lie; 

(2) what was the proper interpretation of the scope of the exemptions claimed; (3) whether the Trial Judge 
fettered his discretion to receive ex parte representations pursuant to section 46; (4) whether the Judge erred in 
refusing to admit the expert evidence of Mr. Copeland; (5) whether the procedure in Privacy Act, section 51 
violates Charter, paragraph 2(b) (guaranteeing freedom of expression), section 7 (right not to be deprived of life, 
liberty and security of the person except in accordance with the principles of fundamental justice). 

Held, the appeal in A-872-97 should be allowed in part; the appeal in file A-873-97 should be allowed; and the 
appeal in A-52-98 should be dismissed. 

(1) In these peculiar circumstances — where accessibility to personal information is the rule and confidentiality 
the exception, where an applicant has no knowledge of the personal information withheld, no access to the record 
before the court and no adequate means of verifying how the discretion to refuse disclosure was exercised by the 
authorities, and where section 47 of the Act clearly puts on the head of a government institution the burden of 
establishing that it was authorized to refuse to disclose the personal information requested and, therefore, that it 
properly exercised its discretion in respect of a specific exemption it invoked — an applicant cannot be made to 
assume an evidential burden of proof. In applying for judicial review of an institution's refusal to disclose the 
personal information requested pursuant to section 41, an applicant by definition questions the validity of the 
exercise of discretion by the institution head, and nothing more is required from him or her. 

(2) The issue of the one remaining document that the RCMP refused to disclose was moot. Paragraph 22(l)(a) 
only permits refusal to disclose any personal information requested under subsection 12(1) where the information 
came into existence less than 20 years prior to the request. In this case, 20 years or more have elapsed. 

The reviewing Judge did not err in finding that the information contained in the document was properly classified 
within section 27. 

(i) The appellant submitted that the DEA's policy of systematically refusing to confirm or deny the existence of 
personal information constitutes a fettering of its discretion. Subsection 16(2) does not contemplate either an 
exercise of discretion, or a duty to exercise discretion on a case-by-case basis. When access to the requested 
material is denied, subsection 16(1) gives the institution head a choice of stating that the information does not 
exist or that it exists, but is exempt, or that if it existed, it would be exempt under one or more specific provisions 
in the Act. The last option gives the institution head the power to speak hypothetically. Subsection 16(2) does not 
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add anything that was not already inherent in subsection 16(1). It merely clarifies what is already expressed in 
subsection 16(1) and the use of "may" in subsection 16(2) merely signals that the institution head is empowered 
to refuse access by exercising the option in paragraph 16(1)(Z?) of refusing to confirm the existence of 
information. It need not imply the conferral of discretion. That interpretation is supported by the use of "may but 
is not required" in a context where access to personal information is the rule, and denial of access is an exception 
which needs to be stated. These words show Parliament's intent to confer upon an institution head the power to 
refuse an applicant access to the very fact of the existence of personal information which otherwise it would be 
compelled to disclose if the enabling power were absent. And, the word "may" has been dropped in the French 
version of subsection 16(2), which simply states that the head of a government institution is not required to 
indicate whether personal information exists. 

But even if subsection 16(2) confers a discretion, in these factual circumstances, where the nature of the bank in 
question renders the mere fact of revealing the existence of information an act of disclosure i.e. that the 
requesting party is or is not the subject of an investigation, and given the nature and purpose of the Act and 
subsection 16(2), it was a reasonable exercise of discretion to adopt a general policy of never confirming the 
existence of information in the bank in question. This is one of the rare instances where the adoption of a general 
policy is itself a judicious exercise of discretion. Nor is the general policy in this case a fettering of discretion. 

The Act grants a citizen the right to complain to the Privacy Commissioner, and to request the Federal Court to 
review the authorities' actions, thus imposed on the institution head an obligation when carrying out the general 
policy of not confirming or denying the existence of personal information, to ensure that the information is 
examined and meets the hypothetically claimed exemptions. 

The Motions Judge's reasons and conclusions did not specifically mention paragraph 22(l)(a), thus leaving some 
doubt as to whether he had reviewed the exercise of discretion by the DEA with respect to the paragraph 22(1 )(a) 
exemption. As one of the objectives of the Act is to provide access to a citizen to personal information held by 
the Government, a new review should be conducted with respect to the paragraph 22(1 )(a) exemption. 

Paragraph 22(1 ){b) does not authorize a refusal to disclose where disclosure could have a chilling effect on the 
investigative process in general. Such an extension of paragraph 22(1 ){b) would make paragraph 22(1)(«) 
redundant, since everything in the course of a lawful investigation, as well as the information gathered as a result 
thereof, would be incorporated by paragraph 22(1 )(b). In addition the 20-year limit applicable to the paragraph 
22(1 )(a) exemption would become meaningless as the information could now be kept forever pursuant to 
paragraph 22(l)(Zz). Moreover, the third party information exception contained in section 19 would become 
unnecessary when the confidential information had been obtained from that third party in the course of an 
investigation. Finally, none of the examples in subparagraphs 22(l)(6)(i), (ii), and (iii) refer to the investigative 
process at large. The reviewing Judge should not have extended the notion of injury in paragraph 22(1 ){b) beyond 
injury to a specified investigation. 

(ii) In view of the conclusion that paragraph 22(1 ){b) was not correctly applied, the information in CSIS's banks 
010 and 015 should be reviewed anew to identify which information, if any, was not covered by that exemption. 

The section 19 exemption is not an absolute prohibition against disclosure. Subsection 19(2) authorizes an 
institution head to disclose the information where the third party consents. The authority who claims the benefit 
of the exemption must ensure that the third party is not consenting to disclosure because the applicant does not 
even know if personal information exists, who the third party is who provided the information, and even if told 
who the third party is, he would not necessarily know where to address his request for consent. The applicant 
does not know the contents of the information and what it relates to, and therefore cannot provide to the third 
party all the relevant details that are necessary to both meaningfully identify the issues and seek the consent of 
that third party. Finally, it is unfair in these conditions to place upon an applicant an almost impossible burden to 
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meet. For all practical purposes, the possibility of obtaining a consensual release of the information becomes so 
remote as to be non-existent. Political and practical considerations may make it impractical to seek consent on a 
case-by-case basis and lead to the establishment of protocols which respect the spirit and letter of the Act and the 
exemption. The respondent's claim under section 19 to a valid exemption from disclosure of the personal 
information should be reviewed to ensure that CSIS made reasonable efforts to seek the consent of the third party 
who provided the requested information. 

The balancing of public interest against invasion of privacy required by subparagraph 8(2)(m)(i) does not have to 
be done in reference to every piece of information concerning every party to whom the information relates. The 
manner in which to conduct the weighing of interests is within the discretion of the head of the institution head. 

The purpose of the grant of discretion under subparagraph 8(2)(m)(i) involves protection of the interest of 
Canadian citizens in privacy. The right to privacy may be understood specifically, as in the privacy of individuals 
or as a broadly conceived policy goal, without reference to particular individuals. The extent to which the privacy 
interest ought to be considered in a more or less specific form will depend largely on the facts surrounding each 
request. It was unclear whether CSIS considered subparagraph 8(2)(m)(i) when it refused to disclose information 
relating to third parties and whether, therefore, it properly applied the exemption it claimed pursuant to section 
26. Nor was it clear whether the reviewing Judge was satisfied that the exemption had been considered by CSIS, 
or that he considered it himself. There should be a new review of the personal information requested in banks 010 
and 015 to determine whether the exemption in section 26 was properly applied. 

(3) The reviewing Judge was of the view that it is sound practice for the Court to receive ex parte submissions in 
proceedings which contest refusal to disclose. Such evidence assists the Judge in his review and helps to ensure 
that confidential or secret information is not disclosed to the public or the applicant when an exemption from 
disclosure is justified. The reviewing Judge was of the opinion that ex parte submissions are an effective 
compromise generally. The fact that this solution makes sense generally does not mean that he fettered or 
improperly exercised his discretion to accept such evidence in this particular instance. This ground of appeal 
should be dismissed. 

(4) Mr. Copeland's affidavit should have been admitted for the purpose of judicial review. It satisfied both the 
logical and legal relevancy tests in that its value outweighed its impact on the process, i.e. its prejudicial effect. In 
order to satisfy the necessity test, the expert opinion must be necessary "in the sense that it provide information 
'which is likely to be outside the experience and knowledge of a judge or jury'". The affiant asserts some facts 
relating to information that is likely to be outside the knowledge of a reviewing judge. Finally the Copeland 
affidavit should not have been excluded on account of a possible bias of the affiant. Such factor goes to the 
credibility of the evidence, not its admissibility. 

(5) The appellant maintained that mandatory in camera and ex parte proceedings deny an individual any 
meaningful information about why access to personal information has been refused, making it impossible to 
formulate intelligent submissions as to why the government acted improperly in denying access to the 
information sought. The appellant argued that the law should address this informational void by providing 
affected persons with a description of the withheld information sufficient to enable him to challenge the 
government's refusal to disclose it. There were three reasons why this argument could not succeed: (1) The 
solution proposed is impracticable in those cases where the respondent is entitled under subsection 16(2) to refuse 
to confirm or deny the existence of information and also in cases involving large numbers of documents or a 
small number of complicated documents; (2) Even if section 51 granted the judge a discretion, it is virtually 
certain that if the respondent presented appropriate evidence that the undisclosed information involved national 
security or foreign confidences the judge would exercise his or her discretion in favour of the Crown and hear the 
matter in camera, if asked, and ex parte. Moreover, the fact that the legislation limits the mandatory nature of 
section 51 to reviewing the non-disclosure of information described in sections 19 and 21 demonstrates that 
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Parliament was acutely aware of the need to ensure as much openness as possible in the disclosure process. The 
exceptions fall into a narrow subset and are self-justifying; (3) The remedy which the appellant seeks bears no 
relationship to the alleged Charter breach. Assuming that section 51 breached the right to freedom of expression 
in Charter, paragraph 2(b) and was not saved under section 1 , the logical constitutional remedy would be to 
replace the mandatory wording of section 51 with a discretionary provision. Effectively section 51 would be 
superceded by the general procedural provisions in section 46, which does not oblige the reviewing judge to 
provide summaries of information contained within confidential affidavits where a discretion is exercised to 
accept such documents on an in camera and ex parte basis. In effect, the appellant is asking the Court to rewrite 
both sections 46 and 51 on the mistaken assumption that section 51 is unconstitutional. Paragraph 51(2)(a) and 
subsection 51(3) infringe Charter, paragraph 2(b), but they are saved under Charter, section 1. 

The mandatory provisions of section 51 dealing with in camera and ex parte proceedings do not engage the 
liberty interests envisaged by Charter, section 7. Section 51 is merely a procedural provision aimed at preventing 
the accidental disclosure of national security information or foreign confidences and is tied to a process which, at 
the end of the day, simply requires disclosure of all personal information to a judge for the purpose of assessing 
whether the exemptions being claimed by the head of a government institution are justified. Such a procedural 
safeguard, which provides, in limited situations, that an ex parte and in camera hearing will be held with respect 
to a refusal to disclose, does not "deprive" an applicant of his liberty interest. The collection, use and 
dissemination of personal information triggers the right to privacy and Charter, section 7, not the right of access 
provided under section 12. 
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APPEALS from the dismissal of applications for judicial review of the Privacy Commissioner's decisions with 
respect to complaints concerning the failure by the RCMP and the Derpartment of External Affairs (A-872-97) 
and CSIS (A-873-87) to disclose personal information about the appellant ( Ruby v. Canada (Royal Canadian 
Mounted Police), 1997 CanLII 6382 (EC), [1998] 2 EC. 351; (1997), 11 Admin. L.R. (3d) 132; 140 F.T.R. 42 
(T.D.)) and from a decision that Privacy Act, section 51 was not unconstitutional ( Ruby v. Canada (Solicitor 
General), 1996 CanLII 4052 (FC), [1996] 3 F.C. 134; (1996), 136 D.L.R. (4th) 74; 113 F.T.R. 13 (T.D.)). The 
appeal in A-872-97 should be allowed in part; the appeal in file A-873-97 should be allowed; and the appeal in 
A-52-98 should be dismissed. 

appearances: 

Clayton Ruby and Jill Copeland for appellant (applicant). 

Barbara A. Mclsaac, Q. C. and Gregory Tzemenakis for respondents (respondents), 
solicitors of record: 

Ruby & Edwardh, Toronto, for appellant (applicant). 

McCarthy Tetrault, Ottawa, for respondents (respondents). 

The following are the reasons for judgment rendered in English by 

[1] Letourneau and Robertson JJ.A.: The proceedings in file A-52-98, A-872-97 and A-873-97 involve three 
appeals from decisions of two different judges of the Trial Division [1996 CanLII 4052 (FC), [1996] 3 F.C. 134; 

1997 CanLII 6382 (FC), [1998] 2 F.C. 351]. They relate to the appellant’s attempt to obtain access under the 
Privacy Act, R.S.C., 1985, c. P-21 (Act) to personal information held by the Royal Canadian Mounted Police 
(RCMP), the Department of External Affairs (DEA) and the Canadian Security Intelligence Service (CSIS). 

[2] The three appeals were heard together. Basically, they call for a review of the exercise of discretion by the 
judge of the Trial Division, an interpretation of the scope of the exemptions, including the burden of proof in 
respect thereof, relied upon by these three federal authorities to deny access to the appellant as well as a 
determination with respect to the constitutional validity of certain provisions of section 51 of the Act. In this 
respect, the appellant contends that the procedure in that provision violates paragraph 2(b) (freedom of the press), 
section 7 (right to security of the person) and section 8 (right to protection against unreasonable searches and 
seizures) of the Canadian Charter of Rights and Freedoms 1 (Charter). 

[3] We will deal first with the merits of each appeal in files A-872-97 and A-873-97 [1997 CanLII 6382 (FC), 

[1998] 2 F.C. 351 (T.D.)] and then with the constitutional issue in file A-52-98 [1996 CanLII 4052 (FC), [1996] 3 
F.C. 134 (T.D.)]. 

Facts 
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[4] The appellant was refused access to personal information banks maintained by CSIS, DEA and the RCMP. He 
first requested access to bank CMP/P-PU-005 (bank 005) concerning operational case records maintained by the 
RCMP. 

[5] In a second request, he sought access to bank DEA/P-PU-040 (bank 040) maintained by the DEA as the 
Department of Foreign Affairs and International Trade was then known. 

[6] Finally, a third request, which was refused by the Solicitor General for Canada, was for access to personal 
information bank SIS/P-PU-010 (bank 010) maintained by CSIS. 

[7] The three banks to which the appellant sought access were established pursuant to section 10 of the Act and 
were listed and described, in accord with section 11, in the Personal Information Index, 1988 published by the 
government. 

The request refused by the RCMP in file A-872-97 

[8] A11 of the documents identified in response to the appellant's original request are said to have been maintained 
in an investigative file opened as a result of a request to the RCMP from the Department of Employment and 
Immigration that there be an investigation of a possible breach of the Official Secrets Act, R.S.C., 1985, c. 0-5. 

The investigation into leaks of the Immigration Manual to the Globe and Mail newspaper was undertaken; no 
charges were ever laid. 

[9] On 22 March 1988, the appellant applied to the RCMP for access to "all information about [himself] in 
Toronto and Ottawa" in personal information bank 005 and was refused access a few months later. He was 
informed that no records were located in Ottawa and that the records located in Toronto were exempt from 
disclosure under subparagraph 22(l)(a)(ii) and section 27 of the Act. Both of those provisions grant discretion to 
refuse to disclose personal information where it either has been obtained by an investigative body in the course of 
a lawful investigation (subparagraph 22(l)(a)(ii)), or is subject to solicitor-client privilege (section 27). 

[10] By letter of 18 October 1988 the appellant made a formal complaint to the Privacy Commissioner about the 
refusal by the RCMP. The Commissioner upheld the RCMP's refusal on 31 January 1990. The appellant sought 
review of the refusal in accordance with section 41 of the Act. 

[11] After the application before the Trial Division was filed, the RCMP acknowledged in 1992 that, as a result of 
a change in policy since the appellant's original request, certain information might be released to him. The RCMP 
undertook a review of the information earlier identified and, out of a total of 42 documents in its possession, it 
released six documents to the appellant, with some information severed or excised from the pages released. 

[12] An index of all documents earlier identified in response to the appellant's request was produced. It mentions 
one document, composed of four pages, said to contain personal information about the appellant which the 
RCMP refused to release, maintaining its claim to an exemption for that document under subparagraph 
22(l)(r/)(ii) and section 27. This document was described in the index as follows (Appeal Book, page 123): 2 

Letter, dated Mar. 29, 1978 from Department of Justice to Officer in Charge, Criminal Operations, "O" Division 
regarding advice re. possible investigations. 

This is the only RCMP document still in issue before the Trial Division and before us. 

The request refused by DEA in file A-872-97 

[13] With respect to the appellant's request to have access to bank 040, maintained by the DEA, a letter dated 8 
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July 1988 stated that, pursuant to section 16 of the Act, the DEA would neither confirm nor deny the existence of 
the information requested, but, if it did exist, the information would reasonably be considered exempt from 
disclosure under paragraphs 22(1 )(a) and ( b ) of the Act. Indeed, it was the policy of the DEA never to disclose 
information in bank 040. 

[14] The departmental affiant for the DEA explained the rationale for never disclosing to applicants whether or 
not the Department had personal information in bank 040 on them. The DEA sought to forestall attempts by 
applicants systematically making requests and trying to discern from the pattern of answers the kind of 
information the DEA possessed. (See Appeal Book, pages 34-35.) 

[15] The appellant's subsequent complaint to the Privacy Commissioner led to an investigation by the 
Commissioner. The Commissioner concluded that the DEA position was a reasonable application of the Act, in 
that either to confirm or deny the existence of information may be injurious to the conduct of lawful 
investigations. 

[16] The RCMP and the DEA filed supplementary secret affidavits subject to a confidentiality order of the Court. 

The RCMP provided the requested documents containing personal information about the appellant while the 
DEA advised whether or not personal information concerning the appellant exists in the information bank in 
question and, if so, why that information is exempt from disclosure under paragraphs 22(1 )(a) and (b) of the Act. 

Upon order of the Court, the affidavit evidence would be available for examination by the Trial Division judge 
assigned to the case on an ex parte basis and in camera. 

The request refused by CSIS in file A-873-97 

[17] By letter of March 22, 1988 the appellant requested access to the information maintained by CSIS in bank 
010. The information contained in that bank was described as pertaining to sensitive and current operations 
involving individuals whose activities may, on reasonable grounds, be suspected of being detrimental to the 
interests of Canada (e.g., espionage or sabotage). 

[18] In response to the request by the appellant, CSIS refused to confirm or to deny the existence of the 
information requested. It added that, if the information did exist, it would be exempt from disclosure pursuant to 

sections 19, 21, 22 and 26 of the Act. 

[ 19]CSIS did ultimately provide some information, but not all that the Commissioner considered should be 
released, from a second information bank, SIS/P-PU-015 (bank 015), containing older information generally of a 
similar nature to that in bank 010. Bank 015 was not originally specified by the appellant. 

[20] The appellant filed a complaint with the Privacy Commissioner in regard to the response of CSIS. The 
Commissioner concluded that the appellant's complaint was not well-founded with respect to bank 010. The 
refusal of CSIS to confirm or deny existence of personal information within bank 010 was within the 
requirements of subsection 16(2) of the Act. 

[21] As a result of further investigation by the Commissioner, as well as changes in disclosure policy by CSIS, 
additional personal information in bank 015 was released to the appellant. The balance of documents in bank 015 
relating to the appellant were said by CSIS to be withheld from disclosure as exempt by virtue of the same 
sections of the Act as those invoked with respect to bank 010. The Commissioner upheld CSIS's refusal to 
disclose, except in relation to two documents that were eventually released. 

[22] The appellant unsuccessfully challenged before the Federal Court, by way of review pursuant to section 41 of 
the Act, the authorities' decisions denying him access to banks 010 and 015 held by CSIS, to bank 005 in the 
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hands of the RCMP and to bank 040 maintained by the DEA. 

The legislative framework 

[23]For a better understanding of the arguments made by the parties to the proceedings and of the decision of the 
Judge of the Trial Division [1997 CanLII 6382 (FC), [1998] 2 F.C. 351] (Judge), it is necessary to reproduce the 
relevant provisions of the Act which are the source of the present litigation: 

8. (1) Personal information under the control of a government institution shall not, without the consent of the 
individual to whom it relates, be disclosed by the institution except in accordance with this section. 

(2) Subject to any other Act of Parliament, personal information under the control of a government institution 
may be disclosed 


(m) for any purpose where, in the opinion of the head of the institution, 

(i) the public interest in disclosure clearly outweighs any invasion of privacy that could result from the 
disclosure, or 

(ii) disclosure would clearly benefit the individual to whom the information relates. 


access to personal information 
Right of Access 

12 . (1) Subject to this Act, every individual who is a Canadian citizen or a permanent resident within the meaning 
of the Immigration Act has a right to and shall, on request, be given access to 

(a) any personal information about the individual contained in a personal information bank; and 

(. b ) any other personal information about the individual under the control of a government institution with 
respect to which the individual is able to provide sufficiently specific information on the location of the 
information as to render it reasonably retrievable by the government institution. 


16 . ( 1 ) Where the head of a government institution refuses to give access to any personal information requested 
under subsection 12(1), the head of the institution shall state in the notice given under paragraph 14(a) 

(a) that the personal information does not exist, or 

(. b ) the specific provision of this Act on which the refusal was based or the provision on which a refusal could 
reasonably be expected to be based if the information existed, 

and shall state in the notice that the individual who made the request has a right to make a complaint to the 
Privacy Commissioner about the refusal. 

(2) The head of a government institution may but is not required to indicate under subsection (1) whether 
personal information exists. 
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exemptions 
Exempt Banks 

18 . (1) The Governor in Council may, by order, designate as exempt banks certain personal information banks 
that contain files all of which consist predominantly of personal information described in section 21 or 22. 

(2) The head of a government institution may refuse to disclose any personal information requested under 
subsection 12(1) that is contained in a personal information bank designated as an exempt bank under subsection 
(1). 

(3) An order made under subsection (1) shall specify 

(a) the section on the basis of which the order is made; and 

( b ) where a personal information bank is designated that contains files that consist predominantly of personal 
information described in subparagraph 22(l)(a)(ii), the law concerned. 


19 . (1) Subject to subsection (2), the head of a government institution shall refuse to disclose any personal 
information requested under subsection 12(1) that was obtained in confidence from 

(a) the government of a foreign state or an institution thereof; 

( b ) an international organization of states or an institution thereof; 

(c) the government of a province or an institution thereof; or 

(d) a municipal or regional government established by or pursuant to an Act of the legislature of a province or 
an institution of such a government. 

(2) The head of a government institution may disclose any personal information requested under subsection 12(1) 
that was obtained from any government, organization or institution described in subsection (1) if the government, 
organization or institution from which the information was obtained 

(a) consents to the disclosure; or 

( b ) makes the information public. 


22. (1) The head of a government institution may refuse to disclose any personal information requested under 
subsection 12(1) 

(a) that was obtained or prepared by any government institution, or part of any government institution, that is 
an investigative body specified in the regulations in the course of lawful investigations pertaining to 

(i) the detection, prevention or suppression of crime, 

(ii) the enforcement of any law of Canada or a province, or 

(iii) activities suspected of constituting threats to the security of Canada within the meaning of the 

Canadian Security Intelligence Service Act , 
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if the information came into existence less than twenty years prior to the request; 

(b) the disclosure of which could reasonably be expected to be injurious to the enforcement of any law of 
Canada or a province or the conduct of lawful investigations, including, without restricting the generality of the 
foregoing, any such information 

(i) relating to the existence or nature of a particular investigation, 

(ii) that would reveal the identity of a confidential source of information, or 

(iii) that was obtained or prepared in the course of an investigation; or 


(3) For the purposes of paragraph (1 ){b), "investigation" means an investigation that 

(a) pertains to the administration or enforcement of an Act of Parliament; 

( b ) is authorized by or pursuant to an Act of Parliament; or 

( c ) is within a class of investigations specified in the regulations. 


26 . The head of a government institution may refuse to disclose any personal information requested under 
subsection 12(1) about an individual other than the individual who made the request, and shall refuse to disclose 
such information where the disclosure is prohibited under section 8. 

27 . The head of a government institution may refuse to disclose any personal information requested under 
subsection 12(1) that is subject to solicitor-client privilege. 


review by the federal court 

41 . Any individual who has been refused access to personal information requested under subsection 12(1) may, if 
a complaint has been made to the Privacy Commissioner in respect of the refusal, apply to the Court for a review 
of the matter within forty-five days after the time the results of an investigation of the complaint by the Privacy 
Commissioner are reported to the complainant under subsection 35(2) or within such further time as the Court 
may, either before or after the expiration of those forty-five days, fix or allow. 


46 . (1) In any proceedings before the Court arising from an application under section 41, 42 or 43, the Court shall 
take every reasonable precaution, including, when appropriate, receiving representations ex parte and conducting 
hearings in camera , to avoid the disclosure by the Court or any person of 

(a) any information or other material that the head of a government institution would be authorized to refuse to 
disclose if it were requested under subsection 12(1) or contained in a record requested under the Access to 
Information Act', or 

(. b ) any information as to whether personal information exists where the head of a government institution, in 
refusing to disclose the personal information under this Act, does not indicate whether it exists. 

(2) The Court may disclose to the appropriate authority information relating to the commission of an offence 
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against any law of Canada or a province on the part of any officer or employee of a government institution, if in 
the opinion of the Court there is evidence thereof. 

47 . In any proceedings before the Court arising from an application under section 41, 42 or 43, the burden of 
establishing that the head of a government institution is authorized to refuse to disclose personal information 
requested under subsection 12(1) or that a file should be included in a personal information bank designated as an 
exempt bank under section 18 shall be on the government institution concerned. 

48 . Where the head of a government institution refuses to disclose personal information requested under 
subsection 12(1) on the basis of a provision of this Act not referred to in section 49, the Court shall, if it 
determines that the head of the institution is not authorized under this Act to refuse to disclose the personal 
information, order the head of the institution to disclose the personal information, subject to such conditions as 
the Court deems appropriate, to the individual who requested access thereto, or shall make such other order as the 
Court deems appropriate. 

49 . Where the head of a government institution refuses to disclose personal information requested under 
subsection 12(1) on the basis of section 20 or 21 or paragraph 22(1 ){b) or (c) or 24(a), the Court shall, if it 
determines that the head of the institution did not have reasonable grounds on which to refuse to disclose the 
personal information, order the head of the institution to disclose the personal information, subject to such 
conditions as the Court deems appropriate, to the individual who requested access thereto, or shall make such 
other order as the Court deems appropriate. 

[24] Before addressing the specific exemptions invoked by the authorities, we propose to dispose of a preliminary 
issue raised by the appellant in relation to each and every exemption, namely the burden of proof in such matters. 

The burden of proving that the exemptions were properly claimed and applied 

[25] Under section 47 of the Act, the burden is on the head of a government institution to establish that it is 
authorized to refuse to disclose the personal information requested. The appellant complains in the context of 
discretionary exemptions, that the Judge put the onus on him to show that the discretion was improperly 
exercised and, therefore that the exemptions were note properly applied. He relief upon the following passage at 
pages 370-371 of the Judge's decision to support his views: 

. . . unless a ground for questioning the exercise of discretion is raised by the applicant, this Court, in examination 
of documents to review decisions to withhold information, relies upon the public officer, the head of the 
institution or his delegate, in meeting the public duty to exercise discretion properly. Of course, if the exercise of 
discretion appears on its face to be perverse the Court may find reason itself to question to exercise of discretion. 

Absent that or a ground raised by the applicant, the Court assumes the exercise of discretion is proper. To do 
otherwise, by placing on the respondents an initial burden to demonstrate that proper exercise in every case 
would result in an unmanageable process and would be inappropriate in this, as in any other, form of judicial 
review. 

[26] There is no doubt that the appellant finds himself in an invidious, if not impossible, position if an evidentiary 
burden is put on him to question whether the head of the institution properly exercised its discretion in refusing to 
grant access to the personal information bank as requested. This is so for he has no knowledge whatsoever of the 
information contained in the bank which may relate to him, its nature, the circumstances and manner in which it 
was obtained, the time, place, or the sources from which it may have been gathered. The plight of the appellant is 
compounded when the institution flatly refuses to ever confirm or deny the existence of information concerning 
an applicant. 
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[27] Indeed, the appellant claims, and we agree, that he found himself in a situation analogous to a person seeking 
access to a sealed packet pursuant to a wiretap authorization prior to the decision of the Supreme Court of Canada 
in R. v. Garofoli? In order to obtain access, the accused had to establish fraud or non-disclosure of relevant 
information by the person who applied for the wiretap authorization. As Martin J.A. of the Ontario Court of 
Appeal stated in R. v. Finlay and Grellette : 4 

Counsel for the appellants stated that in consequence of the restriction placed on an accused's access to the sealed 
packet, the accused finds himself in an impossible situation. To ascertain whether there has been fraud or non¬ 
disclosure he requires access to the sealed packet, but he cannot gain access to the sealed packet unless he proves 
fraud or non-disclosure. 

[28] Here, in the present instance, to ascertain whether there has been an improper exercise of discretion by the 
head of the government institution, the appellant requires access to the personal information and the court record, 
but he cannot gain access to that information and record unless he advances grounds for questioning the 
authorities' exercise of discretion. 

[29] We are mindful of the fact that the Supreme Court drew a distinction in the case of Michaud v. Quebec 
(Attorney General) 5 between an accused and an interested non-accused party seeking access to a sealed packet in 
wiretap proceedings. In that case, Lamer C J., writing for the majority, held that a non-accused person, unlike an 
accused whose constitutional right to a full answer and defence is in issue, has the burden of showing a good 
cause in order to gain access, that is to say that the person "must demonstrate more than a mere suspicion of 
police wrongdoing; he or she will normally be compelled to produce some evidence which suggests that the 
authorization was procured through fraud or wilful non-disclosure by the police". 

[30] One would be tempted to find comfort in this decision, especially in view of the parallel drawn by the 
appellant, and conclude that, in the present instance, the learned Judge was right in presumptively assuming a 
valid exercise of discretion by the authorities and in putting on the appellant an evidentiary burden of advancing 
valid grounds for questioning such exercise. However, the situation is different in matters of access to 
confidential information since section 47 of the Act puts on the head of a government institution the burden of 
proving an exemption. We shall come back to the scope of this burden later on. Suffice it to say for the time being 
that, in our view, it encompasses both the burden of proving that the conditions of the exemptions are met and 
that the discretion conferred on the head of a government institution was properly exercised. Moreover, there are, 
in our view, so many necessary and fundamental differences between the appellant's situation and that of an 
interested non-accused party in wiretap proceedings that it would be an error to rely, in the present instance, upon 
the approach taken by the Supreme Court in that case. 

[31] First, in wiretap proceedings, confidentiality is the rule, accessibility the exception. The rule is the opposite 
under the Act: accessibility is the rule, confidentiality the exception. While section 187 of the Criminal Code , 

R.S.C., 1985, c. C-46 [as am. by S.C. 1993, c. 40, s. 7], states that all documents relating to an application shall 
be placed in a packet and shall not be opened except for some enumerated purposes, section 12 of the Act avers 
that every individual who is a Canadian citizen or a permanent resident has a right to and shall , on request, be 
given access to personal information except where a personal information bank is an exempt bank and where 
specific exemptions from disclosure are applicable. 

[32] Second, the request to access the sealed packet in wiretap proceedings occurs only after an initial judicial 
screening. As a matter of fact, a judge has already concluded on the basis of the application and supporting 
affidavits that there are reasonable grounds to believe that a crime has been committed and that it is a proper case 
for the interception of a citizen's private communications. Moreover, the Criminal Code provides for additional 
safeguards. An authorization to invade a citizen's privacy can be sought only by the Attorney General, the 
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Solicitor General or specially designated agents from specially designated judges. 6 None of these safeguards 
exists under the Act and there is no prior screening of a government institution's decision to collect, retain and use 
personal information. 

[33] Third, both the application for an authorization and the authorization itself are subject to stringent conditions 
relating to form and substance which, under judicial scrutiny, provide for protection against undue and 
unnecessary invasions of privacy. 7 No such a priori control exists under the Act and it is the government 
institution which exercises its discretion with respect to the collection, use and disclosure of personal 
information. Hence the need, in our view, on a subsequent judicial review, to carefully scrutinize the institution's 
exercise of discretion. 

[34] Fourth, a citizen who has been the target of a lawful interception of his private communications is notified of 
that fact by written notice within 90 days after the period for which the authorization was given or renewed unless 
that period of time was validly varied. 8 Then, the citizen so informed can at least submit that he has reasonable 
grounds to believe that some of the stringent conditions applicable to the application for an authorization and to 
the authorization itself have not been met. 

[35] This is what Mr. Michaud did in his case where he contended that he had reasonable grounds for believing 
that the application failed to disclose his status as a lawyer in violation of paragraph 185(l)(e) of the Criminal 
Code. He could also argue that the application was the result of internal improper administrative pressure or that 
he had reasonable grounds to believe that the authorization was not justified in the best interests of the 
administration of justice as required by paragraph 186(l)(e) [as am. by S.C. 1993, c. 40, s. 6] of the Criminal 
Code. In other words, he knew that his privacy had been invaded by means of an interception of his private 
communications. He knew what the information thus gathered was about and he could invoke the safeguards 
provided by the Criminal Code with a view to alleging a violation of those safeguards. 

[36] This position is to be contrasted with that of the appellant in the present instance where he is not even being 
told, at least by CSIS and DEA, whether the banks to which access is sought contain personal information about 
him or not. Even if a person is informed that a bank does contain personal information about him or her, how can 
that person, who does not know what the information is, meet an evidential burden of questioning the exercise of 
discretion by the government authority who refuses access to it? 

[37] The situation of the appellant or of a person in his position is further aggravated by the fact that the a 
posteriori judicial review before the Federal Court pursuant to section 41 of the Act, whose purpose is to review 
the discretion exercised by the authorities, may take the form of an in camera and ex parte hearing at which 
secret affidavit evidence can be filed by the head of the government institution. An applicant like the appellant 
does not and cannot know if that new evidence offered in support of a claim that the institution's discretion was 
properly exercised contains irrelevant considerations or fails to disclose relevant considerations which could have 
affected the exercise of discretion by the authorities. 

[38] In our view, in these peculiar circumstances—where accessibility to personal information is the rule and 
confidentiality the exception, where an applicant has no knowledge of the personal information withheld, no 
access to the record before the court and no adequate means of verifying how the discretion to refuse disclosure 
was exercised by the authorities, and where section 47 of the Act clearly puts on the head of a government 
institution the burden of establishing that it was authorized to refuse to disclose the personal information 
requested and, therefore, that it properly exercised its discretion in respect of a specific exemption it invoked—an 
applicant cannot be made to assume an evidential burden of proof. As this Court said in Rubin v. Canada 

(Canada Mortgage and Housing Corp.p in relation to closely related legislation, the Access to Information Act, 

R.S.C., 1985, c. A-l, which contains a provision similar, if not identical, 10 to section 47 of the Act: 
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This section places the onus of proving an exemption squarely upon the government institution which claims that 
exemption. 

The general rule is disclosure, the exception is exemption and the onus of proving the entitlement to the benefit of 
the exception rests upon those who claim it. 

[39] It is the Court's function on an application for review under section 41 of the Act to ensure that the discretion 
given to the administrative authorities "has been exercised within proper limits and on proper principles." 11 This 
is why the reviewing Court is given access to the material in issue by section 45 of the Act. In our view, an 
applicant who, pursuant to section 41 of the Act, applies for judicial review of an institution's refusal to disclose 
the personal information requested, by definition, questions the validity of the exercise of discretion by that 
institution and nothing more is required from him or her. In such circumstances, this is the best an applicant can 
do. This is the most an applicant should be held to. 

[40] We now propose to examine the appellant's requests to have access to the various banks and the specific 
exemptions invoked by the authorities. 

The specific exemptions claimed by the RCMP with respect to bank 005 

[41] As previously mentioned, only one document remains in issue in bank 005. The RCMP alleged that the 
information was exempt from disclosure under subparagraph 22(l)(a)(ii) and section 27 of the Act. Subparagraph 
22(l)(a)(ii) is what is generally referred to as a law enforcement exemption whereby information obtained by an 
investigative body in the course of lawful investigations pertaining to the enforcement of any law of Canada or a 
province may be exempt from disclosure. Whatever may have been the merit of the respondent's claim in this 
respect, the issue has now become moot. Paragraph 22(l)(a)(ii) only permits the head of government institution 
to refuse to disclose any personal information requested under subsection 12(1) where information came into 
existence less than 20 years prior to the request. In the case at bar, 20 years or more have thus elapsed. 

Subparagraph 22(l)(a)(ii) is, therefore, no longer a valid ground for refusal to disclose. 

[42] However, the respondent claims that the information is also protected by solicitor-client privilege and, 
accordingly, remains exempt from disclosure pursuant to section 27 of the Act. 

[43] The appellant submits that the Judge erred in failing to put the onus of proof on the RCMP to show that it 
exercised, under section 27 of the Act, its discretion to decide whether to disclose the information. As the 
argument goes, it is not sufficient that the government classifies the information within the class of solicitor-client 
privileged documents, the RCMP must still exercise its discretion whether to disclose the document containing it 
because section 27 is merely discretionary. 

[44] The learned Judge was satisfied that the refusal to disclose the document was based on section 27 of the Act 
and that the RCMP had exercised its discretion not to disclose. He also found that the information contained in 
the document was properly classified within section 27. We have reviewed the document in question and the 
context in which the refusal to disclose took place. We are satisfied that the learned Judge made no error in 
concluding as he did. 

The specific exemptions claimed by the PEA with respect to bank 040 

1. Exemption pursuant to subsection 16(2) of the Act 

[45] The appellant challenged the DEA's policy of never disclosing whether personal information exists 
concerning an applicant in bank 040. He submits that this general policy is a refusal to exercise discretion on a 
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case-by-case basis and hence is a clear violation of subsection 16(2) of the Act. To put it differently, this policy of 
systematically refusing to confirm or deny the existence of personal information constitutes a fettering by the 
DEA of its discretion. 

[46] Furthermore, the appellant contends that this policy of blanket refusal has the effect of de facto transforming 
bank 040 into an exempt bank without following the strict procedure established by section 18 for the creation of 
an exempt bank. 

[47] The reviewing Judge was of the view that the discretion vested under subsection 16(2) could be exercised 
either on a case-by-case basis or systematically as a matter of policy. 

[48] Before addressing the appellant's submissions, we believe it is worth recalling that bank 040 maintained by 
the DEA contains copies of requests received from authorized federal investigative bodies for personal 
information pursuant to paragraph 8(2)(e) of the Act. 12 These requests emanating from bodies like CSIS, the 
RCMP, the Department of National Revenue, the Canadian Forces Military Police, relate to investigations that are 
currently being conducted by the requesting agencies. The information in bank 040 is kept for a limited period of 
two years after completion of any request received by the DEA. At the end of the said period, the information is 
destroyed. In the present instance, the information was safeguarded because of the pending judicial proceedings. 

[49] We agree with the respondent that the mere fact of revealing to an applicant that the bank contains 
information on him would reveal to that applicant that he is the subject of an investigation and, therefore, could 
jeopardize the conduct of sensitive on-going investigations. In addition, if the power conferred by subsection 
16(2) to indicate whether personal information exists were to be exercised on a case-by-case basis, at times 
resulting in confirmation and at others in denial of the existence of information, it is not difficult to imagine that 
an individual or a group of individuals, in view of the nature of the bank itself, would be in a position to 
successfully extrapolate about the field, scope, length and intensity of active or related investigations. 13 

[50] Section 16, and particularly subsection 16(2), is cast in unusual and unnecessarily confusing terms. Although 
we have already reproduced it at the outset of these reasons, it would not hurt to reiterate its contents: 

16. (1) Where the head of a government institution refuses to give access to any personal information requested 
under subsection 12(1), the head of the institution shall state in the notice given under paragraph 14(a) 

(a) that the personal information does not exist, or 

( b ) the specific provision of this Act on which the refusal was based or the provision on which a refusal could 
reasonably be expected to be based if the information existed, 

and shall state in the notice that the individual who made the request has a right to make a complaint to the 
Privacy Commissioner about the refusal. 

(2) The head of a government institution may but is not required to indicate under subsection (1) whether 
personal information exists. 

[51] The argument of the appellant that the use of the word "may" in subsection 16(2) calls for the exercise of 
discretion is not surprising. Indeed, it is a habitual and almost automatic reaction to infer a discretion from the 
inclusion of the word "may". However, for a number of reasons, we do not believe that subsection 16(2) is the 
kind of provision that contemplates either an exercise of discretion or a duty to exercise discretion on a case-by¬ 
case basis. 

[52] Section 16 deals with the notice to be given to an applicant when access to the requested material is denied. 


19 


CanLII - 2000 CanLII 17145 (FCA) 


https://www.canlii.org/en/ca/fca/doc/2000/2000canliil7145/2000canliil... 

20 

The head of a government institution is then imposed with one of three duties by subsection 16(1), but is given a 
choice among these three duties. Indeed, the institution head "shall" either: 

(i) state that the information does not exist; 

(ii) state that the information exists but is exempt by virtue of one or more specific provisions in the Act; or 

(iii) state that if the information existed, it would be exempt under one or more specific provisions in the Act. 

The first of these options, (i), is found in paragraph 16(l)(a), while the final two options, (ii) and (iii), are 
provided for in paragraph 16(1)(£>), where they are joined together by an "or". The final option thus stands alone 
as one viable alternative open to the institution head. 

[53] Examined more closely, the alternative granted in option (iii) already logically entails the authority to refuse 
to indicate whether or not requested information exists. The institution head must under both option (i) and option 
(ii) indicate whether or not information exists. Option (iii), in contrast, confers upon the institution head a power 
that is sui generis under the Act: neither an outright refusal of existing information nor disclosure. What the 
institution head is given is the power to speak hypothetically ("if we had information on you, it would be exempt 
under"). Option (iii) in paragraph 16(1 ){b) itself gives the power to refuse to confirm existence of requested 
records. Subsection 16(2) is, in fact, no more than a confirmation of what was already logically implicit in 
paragraph 16(1)(Z?). To put it another way, subsection 16(2) does not add anything that was not already inherent in 
subsection 16(1): the government may indicate that information exists—by using options (i) or (ii)—or it may 
refuse to confirm whether information exists—by using option (iii). In our view, subsection 16(2) merely clarifies 
what is already expressed in subsection 16(1) and the use of the word "may" in subsection 16(2) merely reiterates 
that the option exists in subsection 16(1). 

[54] It is true that the word "may" is often a signal that a margin of discretion is given to an administrative or 
judicial decision maker. The normal interpretation of this word occurring in a statutory provision is that there is 
an element of discretion. 14 In many circumstances, the use of the "may" certainly has this effect. However, the 
word should not be treated like a ritualistic talisman. As Driedger has pointed out, statutory "[wjords, when read 
by themselves in the abstract can hardly be said to have meanings". 15 

[55] When read in context, "may" can sometimes have functions other than to confer discretion. It is well known 
that in some cases, "may" can be read as "must", thereby rebutting the presumptive rule that "may" is permissive 
stated in section 11 of the Interpretation Act, R.S.C., 1985, c. 1-21. That, however, is not all. Thorson J.A. 16 drew 
attention to the fact that the word "may" can sometimes be no more than a signal from the legislator that an 
official or tribunal is being empowered to do something: 

In some contexts, of course, the word "may" is neither necessarily permissive nor necessarily imperative, but 
rather merely empowering. Its function is to empower some person or authority to do something which, 
otherwise, that person or authority would be without any power to do. 

This construction of the word "may" has been reaffirmed in recent cases by the Saskatchewan and Ontario Courts 
of Appeal. 17 

[56] Two reasons indicate that we are, in the present instance, faced with one of those contexts where the word 
"may" is merely being used to denote an ability or power and not a discretion. 

[57] First, the words "may but is not required" are used in a context where access to personal information is the 
rule, denial of access is an exception which needs to be stated. These words show Parliament's intent to confer 
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upon a government institution the power to refuse an applicant access to the very fact of the existence of personal 
information which otherwise it would be compelled to disclose if the enabling power were absent. 

[58] Second, the French version of subsection 16(2) makes Parliament's intent even clearer as the word "may" has 
been dropped. It simply states that the head of a government institution is not required to indicate whether 
personal information exists. It makes it clear that the institution, notwithstanding the general obligation to 
disclose, is empowered not to indicate the existence of personal information. As the institution is under no 
obligation or duty to reveal the fact of the existence of personal information, it has the right or power not to 
reveal that fact. 

[59] Rather than inviting the institution head to conduct a discretionary assessment in each case, the word "may" 
in subsection 16(2) confirms that the institution head is empowered to refuse access by exercising the option in 
paragraph 16(1)(&) of refusing to confirm existence of information. The confirmation that there is an authority to 
refuse to confirm existence of records need not imply the conferral of discretion. 

[60] Moreover, even if we were to assume that the appellant is right in his contention that subsection 16(2) confers 
a discretion upon the head of a government institution, nothing in the wording or legislative purpose of that 
subsection requires that the discretion so given always or necessarily be exercised on a case-by-case basis. 

[61] The universe of duties imposed on officials is not merely divided into two simple categories: discretionary 
and compulsory. L'Heureux-Dube J. observed that it is inaccurate to speak of a rigid dichotomy of "discretionary" 
or "non-discretionary" decisions. 18 It is more accurate to recognize that not all grants of discretion are created 
equal. L'Heureux-Dube J. went on to cite the following passage, from D. J. M. Brown & J. M. Evans, in Judicial 
Review of Administrative Action in Canada 

The degree of discretion in a grant of power can range from one where the decision-maker is constrained only by 
the purposes and objects of the legislation, to one where it is so specific that there is almost no discretion 
involved. In between, of course, there may be any number of limitations placed on the decision-maker's freedom 
of choice, sometimes referred to as "structured" discretion. 

[62] In some cases, at the far less "structured" end of the spectrum, discretion will be relatively unfettered by 
directives from the legislator as to the occasion and manner for exercising the conferred discretion. This may be 
so, for instance, when the word "may" appears unaccompanied by language like "in appropriate circumstances", 
or "upon showing just cause". It will then be mainly the objects of the enabling legislation that will guide the 
exercise of discretion. 

[63] The question of whether an institution head, to whom the power to confirm existence of requested records is 
granted, is bound to use it upon each and every occasion must be solved "elsewhere" than from the mere presence 
of the word "may". What one must look to is the "purpose and text of the statute and the facts of the particular 
case". In R. v. 5.(5.), 20 Dickson C.J., writing for a unanimous Court and interpreting the word "may" in 
subsection 4(1) of the Young Offenders Act [S.C. 1980-81-82-83, c. 110], quoted with approval this dictum of 
Lord Selborne in Julius v. Bishop of Oxford: 21 

I agree . . . that the meaning of such words is the same, whether there is or is not a duty or obligation to use the 
power which they confer. They are potential, and never (in themselves) significant of any obligation. The 
question whether a Judge or a public officer, to whom a power is given by such words, is bound to use it upon 

any particular occasion, or in any particular manner, must be solved aliunde [from elsewhere, otherwise], and, in 

general, it is to be solved from the context, from the particular provisions, or from the general scope and objects, 

of the enactment conferring the power . [Emphasis added.] 
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[64] Although the House of Lords was interpreting the phrase "it shall be lawful" which it found to be permissive, 
Dickson C.J. found the dictum of assistance in interpreting the word "may". 

[65] The factual context we are dealing with in the present instance is that of requests for personal information 
concerning lawful investigations. Given the nature of the bank in question, the mere revealing of the existence or 
non-existence of information is in itself an act of disclosure: a disclosure that the requesting party is or is not the 
subject of an investigation. 

[66] In these factual circumstances, the particular nature and purpose of the Act and subsection 16(2) indicate that 
it was a reasonable exercise of discretion to adopt a general policy of never confirming the existence of 
information in the bank in question. Elsewhere in the Act, the government has been given a wide scope for 
protecting secrecy of law enforcement related banks where secrecy is deemed appropriate. By providing the 
option under subsection 16(2) of refusing to confirm or deny the existence of personal information, Parliament 
offered one more such mechanism, allowing government institutions the possibility of maintaining not just the 
content but also the existence of records confidential. In the cat-and-mouse games that spies and criminals play 
with law enforcement agencies, for the agency to feel bound to reveal information in certain circumstances could 
create opportunities for educated guesses as to the contents of information banks based on a pattern of responses. 

To adopt a generalized policy of always refusing to confirm the existence of personal information eliminates this 
threat. 

[67] Given the particular context and legislative intent we are dealing with here, it seems appropriate that 
discretion not be exercised on a case-by-case basis in relation to the bank in question. While generally 
administrative decision makers should not fetter their discretion by adopting a general rule of always responding 
the same way to certain requests, this is one of those rare instances where the adoption of a general policy is itself 
a judicious exercise of discretion. 

[68] Nor do we agree with the appellant's contention that the general policy in this case is a fettering of discretion. 

This is not a case where an authority fails to exercise discretion by categorically refusing to consider a certain 
kind of request and chooses instead always to "throw it into the waste paper basket without looking at it". 22 The 
guarantee that the institution head must do something more comes from the important supervisory role assigned 
to the Privacy Commissioner and the Federal Court. If information exists, the institution head of the DEA who 
wishes to follow the general policy of non-confirmation of existence of personal information will still have to 
find which exemptions would be applicable or risk being overturned by the Court. 

[69] In this regard, we believe that the Act strikes the right balance between the government institution's duty to 
disclose and its power to refuse disclosure, including disclosure of the very existence of personal information. On 
the one hand, through the power conferred upon the authority by subsection 16(2), it ensures the integrity, 
efficiency and workability of the exemptions. On the other hand, it grants a citizen administrative and judicial 
review mechanisms whereby the validity and the legality of an institution's claim to exemptions is assessed. 

[70] As a matter of fact, sections 29-36 [ss. 29 (as am. by S.C. 1992, c. 21, s. 37), 34 (as am. by R.S.C., 1985 (1st 
Supp.), c. 27, s. 187)] of the Act give a citizen the right to complain to the Privacy Commissioner about the 
refusal by a government institution to give him or her access to the personal information requested. The 
Commissioner possesses wide powers of investigation supplemented with additional powers to effectively carry 
out any investigation, such as the powers to summon and enforce the appearance of witnesses, to enter premises 
and to examine and obtain copies of records. What is significant is that the Commissioner can have access to any 
bank and review the information therein, including an exempt bank so designated by the Governor in Council 
pursuant to section 18. 

[71] In addition, pursuant to sections 41-51 of the Act, the Federal Court, at the request of a complainant or the 
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Commissioner with the consent of the complainant, may review the personal information requested and whether 
the exemptions were properly applied by the authorities. In the case of an exempt bank, section 43 gives the 
Commissioner the right to apply to the Court for a review of any file contained in such a bank. 

[72] A11 this imposes an obligation on the institution head, when carrying out the general policy of not confirming 
or denying existence of personal information, to ensure that the information reviewed is examined and indeed 
meets the hypothetically claimed exemptions. The policy cannot be used to refuse disclosure of documents that 
satisfy no exemptions, for such a use of the policy would be quashed by the Court. Thus even under the policy, 
the institution head must still consider each request for access. There is no fettering of discretion but only a 
reasoned choice as to how to exercise the discretionary power of not having to confirm or deny the existence of 
records. 

[73] The conclusion of all this is that subsection 16(2) cannot be read as creating a duty to consider whether each 
and every request should call forth a decision on whether to confirm or deny existence of requested information: 
the "may" in the provision, which has been omitted in the French version of the text, merely attests to the fact that 
the institution head is empowered to choose among the options in subsection 16(1). Alternatively, if the "may" is 
to be read as creating a duty to exercise discretion, that duty was, in our view, appropriately discharged in the 
circumstances. 

[74] The second argument of the appellant that the approach taken by the DEA with respect to subsection 16(2) de 
facto creates an exempt bank is attractive on its face, but does not withstand closer scrutiny. Indeed, even with the 
systematic refusal to confirm or deny the existence of personal information in bank 040, the DEA must, pursuant 
to paragraph 16(1 ){b), indicate the specific provision of the Act on which the refusal to disclose information 
could reasonably be based if the information existed and, we would add, if the existence of that information had 
been confirmed. There is no such requirement with an exempt bank which contains files which consist 
predominantly of personal information described in section 21 or 22 of the Act. 

[75] Moreover, as the reviewing Judge pointed out at page 377 of his decision, the banks to which subsection 
16(2) applies are not as limited as regards content as exempt banks are. They may contain personal information of 
any sort, not just those described in section 21 or 22. 

[76] Finally, while judicial review of exempt banks can only be initiated by the Commissioner pursuant to section 
43 of the Act, a complainant retains his right under section 41 to apply for judicial review with respect to any 
other bank than an exempt bank. 

[77] In short, with or without a blanket application of subsection 16(2) to the banks collected pursuant to sections 
4-6, such banks do not have the attributes of an exempt bank described in section 18 of the Act. 

[78] To conclude, we find the arguments of the appellant with respect to subsection 16(2) to be without 
foundation. 

2. Exemptions pursuant to paragraphs 22(l)(q) and (b) 

[79] The appellant submits that the reviewing Judge misunderstood his role with respect to the law enforcement 
exemption invoked by the DEA pursuant to paragraph 22(l)(a). He contends that the Judge limited his review to 
assessing whether the documents fell within the class enumerated in that paragraph and failed to review the 
exercise of the DEA's discretion not to grant the requested access. He referred us to page 381 of the reviewing 
Judge's decision which reads: 

In my opinion, since I have found that in each case the refusal to indicate whether the personal information 
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existed was authorized under the Act, the alternative grounds have little significance for the result of this review. 

Having examined the supplementary secret affidavits and information filed ex parte at the hearing, and having 
considered submissions of the applicant and the respondents, I am not persuaded that such information, if it 
existed, in the banks in question, as those banks are described in published indexes, would be inappropriately 
classed within the classes of exemption suggested as alternative explanations for refusal to disclose information. 

[80] We believe that the Judge understood that the exercise by the DEA of its power under subsection 16(2) did 
not relieve him of his duty to review whether the exemptions pursuant to paragraphs 22(1 )(a) and (b) were 
properly applied, although he appears to have seen in it little significance for the result of the review. As we have 
already mentioned, a refusal to indicate under subsection 16(2) the fact of the existence of personal information 
in a bank is not an absolute bar to releasing that information if, at the outset, it has not been properly exempted or 
the institution's discretion not to release has been improperly exercised. 

[81] The final conclusion of the reviewing Judge on this issue of the specific exemptions as alternate grounds to 
subsection 16(2) is found at page 381 of his decision: 

Thus, there is no basis on which this Court could find, pursuant to section 48, in relation to certain alternate 
grounds specified, that the refusal was not authorized, or pursuant to section 49, in relation to section 21 or 
paragraph 22(1 )(b) as specified alternate grounds, that there were not reasonable grounds for the refusal. The 
alternate grounds specified, in the circumstances here, provide no basis for this Court to intervene in relation to 
the decisions of DEA and CSIS in regard to requests of the applicant for access to information in banks 040 and 
010 respectively. 

[82] It is implicit in the decision of the Judge that, in his review, he considered all the other specific exemptions 
invoked by the DEA with respect to bank 040, including paragraph 22(1 )(a), although his reasons and 
conclusions on the issue at pages 380-381 of his decision make no specific mention of paragraph 22(l)(a). There 
would seem to be no doubt that he was satisfied that the material requested had been obtained or prepared in the 
course of a lawful investigation pertaining to law enforcement. 

[83] In fairness to the reviewing Judge, there were many exemptions claimed by three federal authorities. He 
managed remarkably well to regroup them and avoid repetitions. His failure to mention paragraph 22(1 )(a) is 
most likely an oversight. However, his conclusions as stated leave us with a lingering doubt as to whether he has 
in fact gone to the second step of reviewing the exercise of discretion by the DEA with respect to the paragraph 
22(l)(a) exemption. In these circumstances and in view of the objectives of the Act, a paramount one being to 
provide access to a citizen to personal information held by the government, we believe a new review should be 
conducted with respect to the paragraph 22(1 )(a) exemption. 

[84] Turning to paragraph 22(1 )(b), this provision authorizes an institution head to refuse access to the 
information requested where disclosure of such information could reasonably be expected to be injurious to the 
enforcement of any law of Canada or a province or the lawful conduct of investigations. Basically, the appellant 
submits that the injury which justifies the application of the exemption is confined to injury to specific identified 
investigations. In his view, the learned Judge erred when he held that the exemption could be applied to instances 
where disclosure of the information could have a chilling effect on the investigative process generally. 

[85] In his public affidavit strengthened by a secret affidavit filed ex parte, Mr. MacEwan who produced evidence 
for CSIS with respect to paragraph 22(1 )(b) expressed fears of what he termed the "mosaic effect" whereby 
seemingly unrelated pieces of information could be compared with each other to develop a more comprehensive 
picture resulting in disclosure of active or inactive sources or methods of investigation. Counsel for the 
respondent strenuously endorse the broad interpretation given by the DEA to paragraph 22(1 )(b) and accepted by 
the reviewing Judge, including the need in appropriate circumstances to refuse to disclose in order merely to 


24 


CanLII - 2000 CanLII 17145 (FCA) 


https://www.canlii.org/en/ca/fca/doc/2000/2000canliil7145/2000canliil... 

25 

protect the investigative process. 

[86]Shortly after the reviewing Judge issued his reasons, this Court in Rubin v. Canada (Minister of Transport)^ 
rendered a decision interpreting a parallel if not identical provision found in paragraph 16(l)(c) of the Access to 
Information Act, R.S.C., 1985, c. A-l. Paragraph 16(l)(c) reads: 

16. (1) The head of a government institution may refuse to disclose any record requested under this Act that 
contains 

(a) information obtained or prepared by any government institution, or part of any government institution, that 
is an investigative body specified in the regulations in the course of lawful investigations pertaining to 

(i) the detection, prevention or suppression of crime, 

(ii) the enforcement of any law of Canada or a province, or 

(iii) activities suspected of constituting threats to the security of Canada within the meaning of the 

Canadian Security Intelligence Service Act, 

if the record came into existence less than twenty years prior to the request; 


(c) information the disclosure of which could reasonably be expected to be injurious to the enforcement of any 
law of Canada or a province or the conduct of lawful investigations, including, without restricting the generality 
of the foregoing, any such information 

(i) relating to the existence or nature of a particular investigation, 

(ii) that would reveal the identity of a confidential source of information, or 

(iii) that was obtained or prepared in the course of an investigation; or 

We have also reproduced paragraph 16(l)(a) as it is identical to paragraph 22(1)(a) of our Act. 

[87] The Court was well aware in Rubin of the impact that the scope of the interpretation given to paragraph 
16(l)(c) would have on the construction of other exemptions contained in the Access to Information Act. It was 
also conscious of the fact that the interpretation of paragraph 16(l)(c) raised an issue which went to the meaning 
and entire interpretation of the said legislation. 

[88] McDonald J.A., writing for a unanimous court, concluded that: 24 

(a) all exemptions to access must be limited and specific where two interpretations are open to the Court, the 
interpretation that infringes on the public's right to access the least must be chosen; 

(b) the word conduct in paragraph 16(l)(c) refers to something specific about the development or progress of a 
particular investigation. It does not refer to the general investigative process; 

(c) one cannot refuse to disclose information under paragraph 16(l)(c) on the basis that to disclose would have 
a chilling effect on future investigations; 

(d) it is possible to protect past information if there is a specified investigation in progress or about to be 
undertaken; 

(e) the examples given in subparagraphs (i), (ii) and (iii) of 16(l)(c) do not limit the general nature of the 
words in 16(l)(c), but they are illustrative of the type of information or situations that may be protected under 
that paragraph. 
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[89] In our respectful view, the Court gave convincing reasons for its conclusions that are relevant to this appeal. 

We need only refer to three of these reasons to illustrate the impact that an acceptance of the "mosaic effect" or of 
the chilling effect as part of paragraph 22(1 ){b) would have on other exemptions contained in the Act. 

[90] First, an extension of paragraph 22(1 ){b) as proposed would make paragraph 22( 1 )(a) redundant since 
everything done in the course of a lawful investigation, as well as the information gathered as a result thereof, 
would now be incorporated by paragraph 22(1 )(b). In addition, the 20-year limit applicable to the paragraph 
22(1 )(a) exemption would become meaningless as the information could now be kept forever pursuant to 
paragraph 22(1 ){b) because of the chilling effect its disclosure could have on the investigative process or, as the 
Court put it in the Rubin case, on some future investigation. It is difficult to imagine that Parliament intended that 
very sensitive information relating to activities threatening the security of Canada be released after a 20-year 
period in accordance with paragraph 22(1 )(a), but that, in the same breath, much less sensitive information be, 
under paragraph 22(1 ){b), subject to no such limitation for fear of a chilling effect on the investigative process. 

[91] Second, the third party information exception contained in section 19 of the Act would become unnecessary 
when the confidential information had been obtained from that third party in the course of an investigation. The 
non-disclosure of that information would now be governed by the broad principles applicable to paragraph 
22(1 )(£>), thereby eliminating the possibility of release on consent of the third party. 

[92] Third, none of the examples enumerated in subparagraphs (i), (ii) and (iii) of paragraph 22(1 )(b) refer to the 
investigative process at large. Indeed, subparagraph (i) expressly refers to a particular investigation while 
subparagraph (iii) speaks of information obtained or prepared in the course of an investigation. 

[93] As this Court pointed out in the Rubin case, Parliament or the government are not without effective remedy if 
they find that the interpretation of paragraph 22(1 ){b) is unduly restrictive or falls short of what was intended. 

Either one can seek an amendment to the Act or the government can seek from the Governor in Council an order 
designating bank 040 of the DEA an exempt bank pursuant to section 18 of the Act. 

[94] In view of the decision of this Court in the Rubin case previously cited, we think the reviewing Judge should 
not have extended the notion of injury in paragraph 22(1 ){b) beyond injury to a specified investigation, either 
actual or to be undertaken. The provision does not authorize a refusal to disclose in cases where disclosure could 
have a chilling effect on the investigative process in general. 

[95] At this point, we think it would be useful to summarize our findings with respect to the exemptions claimed 
by the DEA in relation to bank 040. 

[96] Subsection 16(2) of the Act empowers the head of a government institution to refuse access to requested 
documents by exercising the option in paragraph 16(1 ){b) of refusing to confirm existence of information. If the 
use of the word "may" in subsection 16(2) goes beyond empowering and is intended to confer a discretion upon 
the head of a government institution, such discretion does not have to be always or necessarily exercised on a 
case-by-case basis. Adopting a general policy of never confirming or denying the existence of information is, 
with respect to bank 040, the particular nature and purpose of the Act and the factual circumstances of this case, a 
judicious exercise of discretion. Moreover, it does not have the effect of de facto creating an exempt bank. 

However, the head of a government institution who invokes subsection 16(2 ) must still proceed to justify a 
refusal to grant access to the information requested by making reference to specific exemptions. 

[97] A new review of the material denied should be conducted with respect to the law enforcement exemption 
(paragraph 22(1 )(a)) to determine whether the DEA properly exercised its discretion in refusing access to the 
appellant. 
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[98] Paragraph 22(1 ){b) of the Act does not authorize a refusal to disclose simply because disclosure could have a 
chilling effect on the investigative process in general. The notion of injury in paragraph 22(1 ){b) does not extend 
beyond injury to a specified investigation, either actual or to be undertaken. A new review of the material denied 
should be conducted accordingly. 

The specific exemptions claimed by CSIS with respect to banks 010 and 015 

1. Exemption pursuant to paragraph 22(1 )(b) 

[99] As did DEA, CSIS argued the theory of a "chilling effect" on the investigative process in general with respect 
to the scope of the injury under paragraph 22(1)(Z?). In view of our conclusion that the paragraph 22(1 )(b) 
exemption was not correctly applied, the information in banks 010 and 015 should be reviewed anew with a view 
to identifying which information, if any, is not covered by that exemption. Unless otherwise protected by another 
exemption, that information should then be released pursuant to section 49 of the Act, subject to such conditions 
or order as the Court deems appropriate. 

[100] Furthermore, the reviewing Judge concluded at page 386 of his decision that "the Court cannot substitute its 
views for that of CSIS, or the Solicitor General, about the assessment of the reasonable expectation of probable 
injury". We would add, however, that it is very much part of the Court's role under section 49 to deter mi ne the 
reasonableness of the grounds on which disclosure was refused by CSIS. That being the case, the reviewing 
Judge, in our view, should have scrutinized more closely whether the release of information that is over 20 years 
old could reasonably be expected to be injurious to specific efforts at law enforcement and detection of hostile 
activities, and, therefore, whether CSIS had a reasonable ground to refuse to disclose. 

2. Exemption pursuant to section 19 

[101] Section 19 is a qualified mandatory exemption: the head of a government institution must refuse to disclose 
personal information obtained in confidence from another government or an international organization of states 
unless that government or institution consents to disclosure or makes the information public. This is generally 
referred to as the third party exemption. 

[102] The appellant contended in vain before the reviewing Judge that a proper application of section 19 requires 
that the authority who invokes the exemption must seek the consent of the third party to disclosure before 
denying access to an applicant. The learned Judge, at page 382 of his decision, rejected this submission on the 
basis that it "reverses the primary thrust of section 19, that is, that information in that classification not be 
disclosed". 

[103] It is true that the primary thrust of the section 19 exemption is non-disclosure of the information but, as we 
already mentioned, it is not an absolute prohibition against disclosure. This exemption, like the others, has to be 
read in the overall context of the Act which favours access to the information held. Subsection 19(2) authorizes 
the head of a government institution to disclose the information where the third party consents. 

[104] We agree with the appellant that the authority who claims the benefit of the exemption is the person who has 
to ensure that the third party is not consenting to disclosure. Fundamental and practical reasons dictate this 
conclusion. 

[105] First, the applicant in this case does not even know if personal information exists as CSIS has refused to 
indicate that fact pursuant to subsection 16(2). 
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[106]Second, he, like any other applicant against whom section 19 is invoked, does not know who the third party 
is who provided the information. 
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[107] Third, even if he were told who this third party is, he would not necessarily know where to address his 
request for consent. 

[108] Fourth and foremost, he does not know the contents of the information and what it relates to. Therefore, he 
is not in a position to provide to the third party all the relevant details that are necessary to both meaningfully 
identify the issues at stake and seek the consent of that third party. 

[109] Fifth, it is unfair in these conditions to place upon an applicant an almost impossible burden to meet. For all 
practical purposes, the possibility of obtaining a consensual release of the information becomes so remote as to be 
non-existent. Consequently, section 19 would constitute an absolute and unchallengeable exemption. 

[110] In our view, a request by an applicant to the head of a government institution to have access to personal 
information about him includes a request to the head of that government institution to make reasonable efforts to 
seek the consent of the third party who provided the information. In so concluding, we want to make it clear that 
we are only addressing the question of onus and that we are in no way determining the methods or means by 
which consent of the third party can be sought. Political and practical considerations pertaining, among others, to 
the nature and volume of the information may make it impractical to seek consent on a case-by-case basis and 
lead to the establishment of protocols which respect the spirit and the letter of the Act and the exemption. 

[111] In short, we believe that the respondent's claim under section 19 of the Act to a valid exemption from 
disclosure of the personal information requested by the appellant in banks 010 and 015 should be reviewed in 
accordance with our interpretation of subsection 19(2). This means that the reviewing Judge ought to ensure that 
CSIS has made reasonable efforts to seek the consent of the third party who provided the requested information. 

If need be, a reasonable period of time should be given by the reviewing Judge to CSIS to comply with the 
consent requirement of paragraph 1 9(2)(a). 

3. Exemption pursuant to section 26 

[112] While the section 19 exemption refers to personal information received from third parties, the section 26 
exemption addresses the issue of personal information about third parties. It must be read in conjunction with 
section 8 of the Act. As a matter of fact, section 26 stipulates that a government institution may disclose personal 
information concerning a third party, but that it shall refuse to disclose it if the requirements set out in section 8 
are satisfied. Section 8 states that, without the consent of the person to whom the information applies, disclosure 
is only permissible in the circumstances therein enumerated. 

[113] We note in passing a practical difficulty of implementation of section 26 as a result of the consent 
requirement of the third party embodied in section 8. First, it is not clear as to who has the onus of seeking the 
consent of that third party for the release of the information. Not unlike the situation under the section 19 
exemption, the applicant who requests access to information about himself is not likely to know or to be told, at 
least in some if not many cases, who is the third party mentioned in that information because the government 
institution would then reveal the very fact that it also possesses information on that third party. On the other hand, 
if the burden is on the government institution to seek the consent of the third party, the government would, in 
cases where it keeps information on that third party, reveal that fact to that third party while its policy would have 
been to refuse to confirm or deny the very fact of the existence of such information pursuant to subsection 16(2) 
if the third party had made a request for access. 

[114] The appellant submits that when reviewing the section 26 exemption, the Judge ought to have determined, 
pursuant to paragraph 8(2)(m), whether the public interest in disclosure of a third party's personal information 
clearly outweighed any invasion of the privacy of that person that could result from the disclosure. The appellant 
contends that a balancing of the two interests in subparagraph 8(2)(m)(i) favours disclosure because the 
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information at issue may be very old and its disclosure would permit public scrutiny of the behaviour of CSIS 
and the Security Service of the RCMP. 

[115] The finding of the reviewing Judge on this issue is found at pages 382-383 of his decision and reads as 
follows: 

I agree with counsel for the respondents that section 26 also sets a mandatory exemption, unless the information 
concerning another individual may be released in the circumstances provided by subsection 8(2) of the Act. For 
the applicant, it is submitted that a proper exercise of discretion to release information about another individual 
requires the head of the institution concerned to consider paragraph (m) of subsection 8(2) and to form an opinion 
whether the public interest in disclosure clearly outweighs any invasion of privacy that could result from 
disclosure. Again, in my opinion, this submission ignores the emphasis of section 8 as a whole, that is, not to 
disclose information about other persons to one who makes a request under the Act, unless there be an 
exceptional ground as set out by subsection 8(2). I am not persuaded that every reference to another individual 
must be considered in relation to paragraph (m) of that provision before the head of the institution refuses to 
disclose it. 

[116] We agree with the reviewing Judge that the emphasis of section 8 is against disclosure of the information 
relating to third parties. However, as the Judge recognized, there are exceptions to this non-disclosure principle. 

[117] The Judge's conclusion on the scope of the section 26 exemption can be read in two ways. According to one, 
the Judge appears to have been of the view that the section 26 exemption could be relied upon simply by 
asserting that the primary thrust of section 8 is non-disclosure, so that none of the enumerated exceptions in 
subsection 8(2) have to be considered. This, in our view, would be an error because it would mean that section 8 
in practice turns section 26 into a bar against disclosure in every circumstance. It would amount to giving license 
to the head of a government institution to ignore the express words of section 26, which dictate that such an 
official has no discretion to disclose if section 8 applies: the official "may" refuse to disclose third party 
information, but "shall" refuse disclosure if the information is protected by section 8. Clearly, Parliament 
intended that the head of a government institution consider and apply section 8 in some manner when using the 
section 26 exemption. 

[118] What remains to be determined, however, is what must the head of a government institution do to 
sufficiently take section 8 into consideration? One possible suggestion can be found in the other way of 
interpreting what the Judge said, particularly the last sentence of the excerpt: the Judge recognized the need to 
determine whether any of the subsection 8(2) exceptions applied, but believed that a balancing of public interest 
against invasion of privacy could be effected generally and did not have to be done in respect of each one of the 
third parties mentioned in the information. 

[119] We are inclined to agree with the reviewing Judge that the balancing in subparagraph 8(2)(m)(i) does not 
have to be done in reference to every piece of information concerning every party to whom the information 
relates. Some kind of weighing of public interest must take place, but the manner in which to conduct the 
weighing of interests is within the discretion of the head of the government institution. In the minority opinion in 
Dagg v. Canada (Minister of Finance)?'* discussing an issue not addressed by the majority, La Forest J. spoke of 
the kind of discretion conferred by subparagraph 8(2)(//?)(i): 

That section . . . states that personal information may be disclosed where, in the opinion of the head of the 
institution , the public interest in disclosure clearly outweighs the invasion of privacy that could result. It is 
difficult to imagine statutory language setting out a broader discretion. [Emphasis in the original.] 

[120] While La Forest J. specified that the discretion under paragraph 8(2)(m) is very broad, he did not address the 
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issue of whether or not the head of the institution must in each case perform a balancing test under sections 26 
and 8. This was because in Dagg the applicant specifically requested the Minister to take public interest into 
consideration and the Minister was found to have done so. 26 

[121] More guidance can be found in Kelly v. Canada (Solicitor General),- 1 where Strayer J. discussed the 
general approach to be taken with respect to discretionary exemptions under the Act. He stated, at page 58: 

The second type of decision is purely discretionary. In my view, in reviewing such a decision, the court should 
not itself attempt to exercise the discretion de novo but should look at the document in question and the 
surrounding circumstances and simply consider whether the discretion appears to have been exercised in good 
faith and for some reason which is rationally connected to the purpose for which the discretion was granted. 

This directs the reviewing court to look to the purpose for which discretion was granted under section 26 and 
subparagraph 8(2)(m)(i). Section 26 clearly was meant to protect third parties from having confidential 
information revealed about them. In that provision, discretion is conferred upon the head of a government 
institution in order that he or she use judgment in balancing third party privacy interests with the requesting 
party’s access rights. Subparagraph 8(2)(m)(i) was enacted in order that a similar discretionary balance be 
maintained between the public interest in disclosure and the right to privacy. 

[122] The purpose for which discretion was granted under subparagraph 8(2)(m)(i) illuminates how that discretion 
may be sensibly and responsibly exercised. The purpose of the grant of the discretion involves protection of the 
interest of the citizens of Canada in privacy. It should be noted, however, that the right to privacy may be 
understood in a specific or general way. If understood very specifically, it is the privacy of the individuals named 
in the requested records that the institution head would be required to consider in each and every case involving 
sections 26 and 8. A broader understanding of privacy, drawing inspiration from the very general wording of 
subparagraph 8(2)(m)(i) ("any invasion of privacy" / " une eventuelle violation de la vie privee ") would suggest 
that the institution head may on some occasions understand protection of privacy as a broadly conceived policy 
goal, without reference to particular individuals. As was stated by Muldoon J. in Bland v. Canada (National 
Capital Commission ): 2 ^ 

... it is clear that one must, at least notionally, quantify what might be called "the privacy interest" in order that 
"the public interest in disclosure" and it [i.e. the privacy interest] may be weighed against each other. This is an 
intellectual exercise par excellence, which subparagraph 8(2)(m)(i) exacts ... of the heads of government 
institutions .... 

This confirms that the privacy interest in subparagraph 8(2)(m)(i) is capable of varying degrees of abstraction. 
Sometimes the comparison of a general category like the public interest with the interest in privacy will require 
that the latter be conceived in general terms. 

[123] The two ways of conceiving privacy create some flexibility in the manner of exercising discretion under 
subparagraph 8(2)(m)(i). Generally, the most obvious way for the institution head to exercise his or her discretion 
will be by inquiring into the impact of disclosure upon the privacy of those individual third parties specifically 
named in the requested information. At other times, it might be appropriate to deal with the privacy interest at a 
more abstract level so as to weigh it against the public's interest in disclosure. The latter approach may at times be 
an equally valid exercise of the broad discretion conferred upon the head of a government institution. The extent 
to which the privacy interest ought to be considered in a more or less specific form will depend largely on the 
facts surrounding each request. 
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[124]Having said all this, however, we confess that we are unable to ascertain from the decision of the reviewing 
Judge whether in fact CSIS conducted any kind of discretionary balancing of public interest and privacy. In other 
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words, it is unclear whether CSIS took any consideration of subparagraph 8(2)(m)(i) when it refused to disclose 
information relating to third parties and whether, therefore, it properly applied the exemption it claimed pursuant 
to section 26 of the Act. Nor are we able to determine whether the reviewing Judge was satisfied that the 
exception had been considered by CSIS, or that he considered it himself. 

[125] In these circumstances, there should be a new review of the personal information requested in banks 010 
and 015 for the purpose of determining whether the exemption in section 26 of the Act has been properly applied 
by CSIS. 

Whether the reviewing Judge fettered his discretion to receive ex parte representations pursuant to section 46 

[126] Section 46 of the Act authorizes a reviewing judge to receive ex parte representations and hold in camera 
hearings when the claims for exemptions are based on provisions other than paragraph 19(1) (a) or ( b ) or section 
21. However, both ex parte representations and in camera hearings are mandatory when paragraph 19(1 )(a) or (b) 
or section 21 claims are made. 

[127] In the present instance, only written ex parte representations in the form of supplementary secret affidavits 
were filed pursuant to section 46 in relation to the refusals to disclose by the RCMP, the DEA and CSIS. The 
appellant avers that the reviewing Judge, in violation of section 46, ruled that such representations are necessary 
in every review. He contends that the Judge, in so doing, fettered his discretion. 

[128] With respect, we do not think this is what the reviewing Judge concluded. Because of the Court's duty to 
look into whether the refusal to disclose is justified, he was of the view that it is sound practice for the Court to 
receive ex parte submissions in proceedings which contest such refusal. Such evidence assists the Judge in his 
review and helps to ensure that confidential or secret information is not disclosed to the public or the applicant 
when an exemption from disclosure is justified. As it appears from his decision, the reviewing Judge was of the 
opinion that ex parte submissions are an effective compromise solution which makes sense generally. The fact 
that this solution makes sense generally, in our view, does not mean that he fettered or improperly exercised his 
discretion to accept such evidence in this particular instance. We would dismiss this ground of appeal. 

Whether the Judge erred in refusing to admit the expert evidence of Mr. Copeland 

[129] At the hearing on the constitutional validity of section 51 of the Act, the appellant sought to introduce as 
expert evidence the affidavit of Mr. Paul Copeland, a former law firm partner of the appellant and also an 
applicant under the Act with respect to personal information relating to himself. 

[130] The learned Judge recognized that Mr. Copeland was an expert in privacy matters but refused his affidavit 
on three grounds: it was marginally relevant, the evidence it contained was not necessary and Mr. Copeland was 
not an independent expert in view of his former association with the applicant and in view of the fact that he was 
pursuing his own access proceedings. 29 

[131] We have reviewed Mr. Copeland's public affidavit. We have come to the conclusion that it meets the criteria 
set down by the Supreme Court of Canada in R. v. Mohan 30 and that it should have been admitted for the purpose 
of the judicial review. 

[132] There is no doubt that the affidavit satisfies both the logical and legal relevancy test in that its value 
outweighs its impact on the process, i.e. its prejudicial effect. In order to satisfy the necessity test, the expert 
opinion must be necessary "in the sense that it provide information 'which is likely to be outside the experience 
and knowledge of a judge or jury'". 31 The affiant asserts on the basis of his expertise some facts relating to 
information that is likely to be outside the knowledge of a reviewing judge. 
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[133] First, the affiant swears that the affidavit of Mr. MacEwan is in nature and form quite similar to all the 
affidavits that he has seen tendered in national security matters. He qualifies the affidavit as a "boiler plate" 
affidavit. 

[134] Second, based on his experience, special knowledge and expertise, he expresses serious doubts that one 
could conclude that there exists a reasonable expectation of injury in view of the fact that the material to which 
access is sought is more than 20 years old. 

[135] Third, he also doubts that the protection of sources, if necessary, cannot be assured otherwise than by a 
refusal to disclose, since such protection has been achieved in search warrant matters by a mere editing process. 

[136] Fourth, he draws the attention of the reviewing Judge to the fact that there is a tendency in public 
administrations to unduly and unnecessarily over classify information in order to prevent government 
embarrassment. This controversial fact is not one that a judge could take judicial notice of. 

[137] Finally, the Copeland affidavit should not have been excluded on account of a possible bias of the affiant. 

Such factor goes to the credibility of the evidence, not its admissibility. 32 

[138] We do not think that admitting the affidavit of Mr. Copeland bears any impact or significance on the issue of 
the constitutional validity of section 51 of the Act or its validation under section 1 of the Charter. Indeed, all the 
parties asked that the constitutional issue not be remitted for reconsideration simply because of the failure to 
admit it. However, we believe it should have been considered in assessing whether the exemptions were properly 
claimed and applied by CSIS and the DEA. 

[139] Counsel for the respondent requested that she be authorized to cross-examine Mr. Copeland should his 
affidavit be ruled admissible. We hesitated in view of the fact that the appellant's initial request for access to 
personal information held by the government goes as far back as March 1988. However, we have come to the 
conclusion that the respondent's request should be granted, but that the right to cross-examination, if it is to be 
exercised should be exercised diligently. 

The constitutional issue 


[140] The appellant asserts that certain provisions of the Act are unconstitutional under paragraph 2(b), sections 7 
and 8 of the Charter. Specifically, it is alleged that paragraph 51 (2)(a) and subsection 51(3) of the Act infringe the 
right to freedom of the press under paragraph 2(b) of the Charter and the right of persons not to be deprived of 
their security except in accordance with the principles of fundamental justice under section 7 of the latter. 
Correlatively, the appellant submits that the provisions of the Act are not saved by section 1 of the Charter. 
Section 8 of the Charter is invoked in conjunction with section 7 and not as a separate ground of challenge. 

[141] For purposes of deciding the constitutional issue, the scheme of the Act is as follows. Section 41 of the 
legislation provides that any person who has been refused access to his or her personal information, and who has 
complained to the Privacy Commissioner with respect to that refusal, may seek judicial review of the continuing 
refusal. An application commenced under section 41 is to be heard in a summary fashion by any judge of the 
Federal Court—Trial Division. That judge is required to take every reasonable precaution to avoid disclosing 
information which eventually may be found to have been validly withheld. In pursuit of this objective, subsection 
46(1) empowers the reviewing judge to exercise a discretion as to whether ex parte representations and in camera 
hearings are necessary to avoid accidental disclosure of personal information. However, in certain instances the 
Act mandates ex parte and in camera proceedings which must be brought before certain "designated" judges of 
the Trial Division of this Court. These designated judges have the responsibility of handling cases involving 
national security matters under the control of CSIS. 
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[142] Paragraph 51(2)(a) and subsection 51(3) of the Act are two provisions that reflect this greater concern for 
secrecy. Together, they direct that, upon a denial of access to personal information on the basis of paragraph 
19(l)(a) or ( b ), or section 21 of that Act and a subsequent challenge to that denial, a designated Federal Court 
judge is to hold an in camera hearing and to accept ex parte submissions from the head of the government 
institution denying access. Paragraph 19(l)(a) provides that the head of a government institution shall refuse to 
disclose any personal information that was obtained in confidence from the government of a foreign state or an 
institution of that foreign state. Paragraph 19(1)(Z?) extends that restriction to information obtained in confidence 
from an international organization of states or an institution thereof. Section 21 is a discretionary provision that 
permits the head of a government institution to refuse to disclose any personal information on the grounds that to 
do so would threaten national security. Specifically, it provides that disclosure of personal information may be 
refused if such disclosure could reasonably be expected to be injurious to the conduct of international affairs, the 
defence of Canada or the efforts of Canada toward detecting, preventing or suppressing subversive or hostile 
activities. (The definitions of such allied states or hostile activities are found in section 15 of the Access to 
Information Act.) For ease of reference, we will refer to information withheld pursuant to section 19 as "foreign 
confidences" and information withheld pursuant to section 21 as information relating to "national security". The 
relevant provisions of the Act read as follows: 

19 . ( 1 ) Subject to subsection (2), the head of a government institution shall refuse to disclose any personal 
information requested under subsection 12(1) that was obtained in confidence from 

(a) the government of a foreign state or an institution thereof; 

(. b ) an international organization of states or an institution thereof; 


21. The head of a government institution may refuse to disclose any personal information requested under 
subsection 12(1) the disclosure of which could reasonably be expected to be injurious to the conduct of 
international affairs, the defence of Canada or any state allied or associated with Canada, as defined in subsection 
15(2) of the Access to Information Act , or the efforts of Canada toward detecting, preventing or suppressing 
subversive or hostile activities, as defined in subsection 15(2) of the Access to Information Act , including, 
without restricting the generality of the foregoing, any such information listed in paragraphs 15(l)(a) to (i) of the 
Access to Information Act. 


41 . Any individual who has been refused access to personal information requested under subsection 12(1) may, if 
a complaint has been made to the Privacy Commissioner in respect of the refusal, apply to the Court for a review 
of the matter within forty-five days after the time the results of an investigation of the complaint by the Privacy 
Commissioner are reported to the complainant under subsection 35(2) or within such further time as the Court 
may, either before or after the expiration of those forty-five days, fix or allow. 


46 . (1) In any proceedings before the Court arising from an application under section 41, 42 or 43, the Court shall 
take every reasonable precaution, including, when appropriate, receiving representations ex parte and conducting 
hearings in camera , to avoid the disclosure by the Court or any person of 

(a) any information or other material that the head of a government institution would be authorized to refuse to 
disclose if it were requested under subsection 12(1) or contained in a record requested under the Access to 
Information Act', or 
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( b) any information as to whether personal information exists where the head of a government institution, in 
refusing to disclose the personal information under this Act, does not indicate whether it exists. 


51 . (1) Any application under section 41 or 42 relating to personal information that the head of a government 
institution has refused to disclose by reason of paragraph 19(l)(a) or (b) or section 21, and any application under 
section 43 in respect of a file contained in a personal information bank designated as an exempt bank under 
section 18 to contain files all of which consist predominantly of personal information described in section 21, 
shall be heard and determined by the Associate Chief Justice of the Federal Court or by such other judge of the 
Court as the Associate Chief Justice may designate to hear the applications. 

(2) An application referred to in subsection (1) or an appeal brought in respect of such application shall 

(a) be heard in camera; and 

(. b ) on the request of the head of the government institution concerned, be heard and determined in the 
National Capital Region described in the schedule to the National Capital Act. 

(3) During the hearing of an application referred to in subsection (1) or an appeal brought in respect of such 
application, the head of the government institution concerned shall, on the request of the head of the institution, 
be given the opportunity to make representations ex parte. 

[143] Of the three institutions targeted by the appellant's access requests, only CSIS refused to disclose personal 
information pertaining to the appellant on the basis of sections 19 and 21 of the Act. Consequently, the 
constitutional challenges to the provisions of section 51 only arise in the context of CSIS's refusal to provide 
access to personal information contained within two information "hanks". (The application for judicial review of 
that decision is contained within file T-638-91 (A-873-97).) 

[144] It will be recalled that the appellant requested access to bank 010 which relates to "sensitive" investigations 
being conducted by CSIS. In response, CSIS refused to confirm or deny the existence of information in that bank 
relevant to the appellant's request as provided for under subsection 16(2) of the Act. CSIS added that if 
information did exist it was exempt from disclosure pursuant to sections 19, 21, 22 and 26 of the Act. It is CSIS's 
position that the investigations referred to in bank 010 would be jeopardized if individuals or organizations 
involved in those investigations were able to confirm CSIS's interest in them. The information contained in bank 
015 is similar to that in bank 010, but is more dated and, consequently, is said to be less sensitive. Some of the 
information in bank 015 was released after intervention by the Privacy Commissioner. However, CSIS claimed an 
exemption for the balance of the information under sections 19, 21, and paragraphs 22(1 )(a) and (b) of the Act. 

[145] The central thrust of the appellant's argument is that the mandatory nature of section 51 of the Act is 
contrary to various provisions of the Charter. Unlike subsection 46(1) of the former which vests in the motions 
judge a discretion as to whether the proceedings should be ex parte or in camera, section 51 directs that a hearing 
into the refusal to disclose information by reason of paragraph 19(l)(a) or (b) or section 21 shall be in camera 
and that the head of the government institution concerned shall be given the opportunity to make representations 
ex parte. The Motions Judge [1996 CanLII 4052 (FC), [1996] 3 F.C. 134] found that paragraph 51(2)(a) and 
subsection 51(3) of the Act restrict the rights enshrined in paragraph 2(b) of the Charter but that the impugned 
provisions were saved under section 1 of the Charter. The respondent has not appealed against her finding that 
these provisions violate paragraph 2(b). On the issue of whether the subsections infringed a privacy right 
protected under section 7 or 8 of the Charter, she found that the subsections simply establish procedural rules for 
the review of a refusal to grant access to personal information and, as such, do not engage an individual's right to 
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privacy. We shall deal first with the paragraph 2(b) argument which was examined fully by the Motions Judge. In 
our respectful view, she did not err in deciding this issue against the appellant. 

[146] As to the appellant's entitlement to raise paragraph 2(b) against the mandatory requirements for in camera 
and ex parte proceedings in section 51 of the Act, the Motions Judge observed that freedom of expression 
protects both listeners and readers. The appellant, therefore, was entitled to challenge the provision on the 
grounds that if the media cannot attend a hearing held pursuant to section 51 , the appellant, as a member of the 
reading public, was practically denied the right to read about the hearing in the press. The Judge found that 
although there will be situations in which public disclosure of personal information could be destructive to the 
interests protected in paragraphs 19(l)(a) and (b) and section 21 of the Act, to provide peremptorily that such 
personal information must always be dealt with in camera and ex parte offends paragraph 2(b) of the Charter. She 
expressed the view that it is not appropriate to hold court in private unless, on a case-by-case basis, the Crown 
demonstrates to the satisfaction of a judge in the exercise of his or her discretion that in camera and/or ex parte 
proceedings are justified when weighed against the public interest in an open and accountable judicial system. 

She then addressed the question of whether the provisions in question were saved under section 1 of the Charter. 

[147] She found that the restriction on paragraph 2(b) could be justified as a reasonable limit under section 1 of 
the Charter after applying the analytical framework set out in The Queen v. Oakes. 33 That framework imposes a 
burden on the Attorney General to establish that: (i) the legislation addresses a pressing and substantial objective; 

(ii) a rational connection between the legislative measure and the objective is present; (iii) the legislation impairs 
rights and freedoms as little as possible; and (iv) a proportionality exists between the salutary and deleterious 
effects of the legislation. The latter three are often enumerated together under the heading of "proportionality". 

[148] With respect to the first criterion, she held that the affidavit evidence filed in respect of the operations of 
CSIS, the RCMP, the DEA was sufficient to establish that the section 51 subsections were designed to achieve the 
pressing and substantial objective of preserving Canada's present supply of intelligence information provided by 
foreign sources. She found that the evidence indicated that the objective of the section 51 provisions is to avoid 
the perception on the part of Canada's allies and information sources that an inadvertent disclosure of sensitive 
information might occur. 

[149] She then found there is a rational connection between the impugned provisions and the objective, noting that 
it was self-evident that in camera proceedings with ex parte representations reduced the risk of an inadvertent 
disclosure of sensitive information. 

[150] On the question of minimal impairment, she considered whether, from a practical perspective, there is 
another means to achieve the objective of preserving Canada's present supply of information provided by foreign 
sources which would intrude to a lesser extent on the right to freedom of the press. She dismissed the appellant's 
contention that it would be feasible to substitute for the section 51 procedure, a procedure comparable to that 
approved by the Supreme Court of Canada for the review of affidavits used to obtain wiretaps. Although such a 
procedure may be less intrusive, she found that it would be impractical in cases where the respondent refused to 
confirm or deny the existence of information and also in cases involving large numbers of documents or a small 
number of complicated documents. She then considered whether the access regimes in either Australia and the 
United States offered any viable, alternative procedures that could be used in place of section 51. 

[151] The Freedom of Information Act in the United States [5 U.S.C. § 552 (1994)] provides that agencies are 
exempt from making public matters "specifically authorized under criteria established by an Executive order to 
be kept secret in the interest of national defence or foreign policy." An individual who objects to such 
classification of information and its consequent withholding may complain to a U.S. District Court. In 
determining whether the agency is improperly withholding information, the District Court " may examine the 
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contents of such agency records in camera to determine whether such records or any part thereof shall be 
withheld under any of the exemptions set forth" [emphasis added]. The burden is on the agency to convince the 
Court that the documents should be withheld. In determining whether the U.S. practice of granting courts 
discretion to determine, on a case-by-case basis, the need for ex parte and in camera hearings could be 
seamlessly adopted into Canada, the Motions Judge [at page 160] held that Canada's status as a "net importer [of 
information] with far fewer resources" gave it less room to manoeuvre when it came to instituting permissive 
review procedures to determine whether to release sensitive information to a private individual. She held that 
even a small change could jeopardize allied countries' perception of Canada's ability to keep secret sensitive 
information. 

[152] In her recounting of the administrative review process for access denials in Australia, she noted that 
Australia's Archives Act 1983 [No. 79, 1983] provides for mandatory in camera proceedings when exempt 
matters are at issue and discretion is given to hold ex parte proceedings and issue publication bans. She dismissed 
the possibility that this model could constitute minimal impairment on two grounds, the first being that the 
appellant did not suggest it, preferring instead to advance the wiretap affidavit review procedure as the only 
acceptable model for minimal impairment. Secondly, she considered proposed amendments to the Australian 
legislation that would operate to preclude any appeal of a decision of the Inspector General of Intelligence and 
Security to exempt foreign-derived material from disclosure. For those two reasons, she declined to find that the 
Australian practice represents a reasonable example of minimal impairment. 

[153] Finally, with respect to minimal impairment, she considered the procedure used by Canada's Security 
Intelligence Review Committee (SIRC) pursuant to which SIRC is entitled to all CSIS information except 
Cabinet confidences. For the most part, the Protocol governing the release of third party information to SIRC 
does not contain any specific precautions to be taken: the exchange is guided by more of an "honour" system 
whereby SIRC agrees, for example, to observe any special precautions requested by CSIS, to treat any third party 
information with extreme care and to not disclose third party information to others, except with the previous 
authority of the third party from whom the information originated. She did not accept this system of disclosure as 
a viable alternative to the section 51 process largely because SIRC, as part of CSIS, accepts the importance of 
protecting third party information. 

[154] On the issue of proportionality, she applied the test as restated by Lamer C.J. (as he then was) for the 
majority of the Court in Dagenais v. Canadian Broadcasting Corp , 34 This formulation required a court to review: 

(i) the proportionality between the deleterious effects of the measures which are responsible for limiting the rights 
or freedoms in question and the objective, and (ii) the proportionality between the deleterious and salutary effects 
of the measures. This test has been revised subsequent to the release of her reasons for judgment. In Thomson 
Newspapers Co. v. Canada (Attorney General ), 35 Bastarache J., writing for the majority, held that the weighing 
of legislative objectives against the legislation's deleterious effects is effectively accomplished at the rational 
connection and minimal impairment stages of the analysis. This leaves for consideration whether the salutary 
benefits of the legislation outweigh its deleterious effects. 

[155] In her reasons, the Motions Judge relied on the affidavit of Professor John M. Fraser, a former member of 
the Canadian Foreign Service. Professor Fraser opined that any change which replaces the mandatory provisions 
of section 51 of the Act with discretionary protections would be noticed by our intelligence allies and seen as a 
"significant" though "small" diminution of our ability to protect sensitive information from inadvertent 
disclosure. While she acknowledged that this evidence was "speculative", she accepted that it was credible, well 
founded and, in the circumstances, the best evidence available. She concluded that, although hard to quantify, the 
salutary effects of the section 51 provisions were the preservation of the flow of intelligence information into 
Canada. 
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[156] Finally, she concluded that the deleterious effects of paragraph 51(2)(a) and subsection 51(3) of the Act are 
minimal. She based this finding on the view that, even if the mandatory provisions of section 51 were not 
available, it is virtually certain that if the respondent presented appropriate evidence that the sensitive information 
and related exemptions under review involved national security issues or foreign confidences, a judge, in the 
exercise of his or her discretion under subsection 46(1), would hear such matters in camera and, if asked, ex 
parte. We would also add that it would take very little evidence to convince a judge that such procedural 
safeguards are necessary in light of the type of information for which access is being sought. 

[157] On appeal to this Court the principal argument advanced by the appellant is directed at the minimal 
impairment issue. The appellant maintains that mandatory in camera and ex parte proceedings deny an individual 
any meaningful information about why access to personal information has been refused. This informational void 
is said to make it impossible for an affected person to formulate intelligent submissions as to why the government 
acted improperly in denying access to the information sought. 

[158] To redress this informational void, the appellant argues that the law must grant a "judicial discretion" to 
provide persons such as himself with a description of the withheld information sufficient to enable him to 
challenge the government's refusal to disclose it. It is argued that this can be accomplished by the use of judicial 
summaries, as is done in the wiretap context. The thrust of this argument is that the designated judge, using both 
the public and secret affidavit evidence, would create summaries of the secret evidence and make them available 
to the appellant. These summaries would make the appellant sufficiently aware of the nature of the withheld 
material so that he could challenge the government's withholding of personal information by evidence or 
argument. In our respectful view, this argument cannot succeed for three reasons. Two were advanced by the 
Motions Judge and are outlined above. The third deals with the appellant's proposed relief. 

[159] We agree with the Motions Judge that the solution proposed by the appellant is impracticable in those cases 
where the respondent is entitled under subsection 16(2) of the Act to refuse to confirm or deny the existence of 
information and also in cases involving large numbers of documents or a small number of complicated 
documents. We also accept her observation that even if section 51 granted the judge a discretion, it is virtually 
certain that if the respondent presented appropriate evidence that the undisclosed information involved national 
security or foreign confidences the judge would exercise his or her discretion in favour of the Crown and hear the 
matter in camera and, if asked, ex parte. Moreover, the fact that the legislation limits the mandatory nature of 
section 51 to reviewing the non-disclosure of information described in sections 19 and 21 demonstrates that 
Parliament was acutely aware of the need to ensure as much openness as possible in the disclosure process. As 
stated earlier, the exceptions fall into a narrow subset and are, with all due respect, self-justifying. 

[160] The third reason for rejecting the appellant's argument stems from the disharmony between the appellant's 
proposed solution, i.e. judicial summaries, and the alleged wrong, the mandatory nature of section 51. In our 
opinion, the remedy which the appellant seeks bears no relationship to the alleged Charter breach. This can be 
illustrated if one assumes that section 51 of the Act breached the right to free expression enshrined in paragraph 
2(b) of the Charter and was not saved under section 1 of that legislation. In those circumstances, the logical 
constitutional remedy is to replace the mandatory wording of section 51 with a discretionary provision, i.e. by 
substituting the word "may" for the word "shall". The result would be that in any application to review the 
government's withholding of personal information on the basis of paragraph 19(l)(a) or (b) or section 21, a judge 
would have the discretion to hear the application in camera and/or accept ex parte representations from the 
government. Effectively, section 51 would be superseded by the general procedural provisions in section 46 and 
would only need to be invoked to require the application to be heard and determined in the National Capital 
Region. 

[161] The appellant, however, maintains that such relief is insufficient. In addition, he seeks judicial summaries of 
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the contents of any confidential affidavit adduced by the Crown, at least to the extent that it is possible to do so 
without breaching the provisions of the Act. With respect, the relief sought bears no relationship to the alleged 
Charter breach. 

[162] At present there is no statutory obligation on a judge to prepare a judicial summary of evidence contained 
within a confidential affidavit submitted by the respondent on an ex parte basis. For example, in the present case, 
the MacEwan affidavit would indicate whether information exists in information bank 015 for which exemptions 
are sought, would annex it and would correlate each item of information with the relevant exemption. As well, 
that affidavit would indicate whether information exists in bank 010. If it exists, the information would be 
annexed and the relevant exemptions and justifications set out. As the Motions Judge noted, the only difference 
between a review governed by section 51 and section 46 of the Act is that, in regard to the former, a confidential 
affidavit must be accepted and ex parte evidence must be received, as well as the review must be in camera. 

Under section 46, the reviewing judge exercises a discretion to exclude the public, accept a confidential affidavit 
or otherwise receive submissions in camera or ex parte. However, that section does not oblige the reviewing 
judge to provide summaries of information contained within confidential affidavits in cases where he or she 
exercises a discretion to accept such documents on an in camera and ex parte basis. In effect, the appellant is 
asking this Court to rewrite both sections 46 and 51 of the Act on the mistaken assumption that section 51 is 
unconstitutional. In summary, there is no correlation between the alleged constitutional breach and the remedy 
being sought by the appellant. In conclusion, we are of the respectful view that paragraph 51(2)(a) and subsection 
51(3) of the Act infringe paragraph 2(b) of the Charter as found by the Motions Judge. However, we also agree 
that these provisions are saved under section 1 of the Charter. In any event, the affirmative set of procedures 
requested by the appellant as a way to open up the review process concerning the state's refusal to disclose 
personal information is not an appropriate remedy in this case. 

[163] The Motions Judge restricted her section 1 analysis to the alleged infringement of paragraph 2(b) of the 
Charter. She did not consider how the saving provision might impact on the alleged breaches of sections 7 and 8, 
concluding as she did early on in her judgment that neither of these sections were engaged by the operation of 
section 51 of the Act. For the purposes of this decision, the parties agree that evidence adduced in relation to the 
alleged paragraph 2(b) violation of the Charter and the justification for this breach under section 1 can be used, if 
necessary, in the sections 7 and 8 analysis. Notwithstanding this concession, we do not find it necessary to 
consider section 1, finding as we do that there is no breach of section 7 and, by implication, section 8 of the 
Charter. We turn now to the appellant's argument as to whether the mandatory nature of section 51 of the Act 
violates sections 7 and 8 of the Charter. 

[164] The appellant submits that the Motions Judge erred in holding that the impugned provisions of section 51 of 
the Act do not violate section 7 and by implication section 8 of the Charter. The appellant contends that the right 
to security of the person protected by section 7 includes the right to privacy in a biographical core of personal 
information to which an individual would wish to control access. This is said to include information which tends 
to reveal intimate details of lifestyle and individual personal choices. An individual's right to privacy over 
personal information does not end when that information is in the hands of government. Because privacy in 
relation to information involves the ability of persons to control the dissemination of information, they have a 
strong privacy interest in the dissemination and use to which government will put personal information. 

Moreover, it is argued that only by knowing what information the government has about an individual can that 
individual correct any inaccuracies and seek relief for information which may have been unlawfully gathered by 
the government. In that sense, the appellant submits that privacy and access to personal information in the hands 
of the government are two sides of the same coin. A refusal to grant access to personal information is said to 
infringe on an individual's security of the person just as the illegal collection of it does. 

[165] The appellant focussed his arguments on the broader protections of section 7, taking the position that the 
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rights at issue are covered by both sections 7 and 8 of the Charter. Section 8 enshrines the right to privacy in the 
specific context of search and seizure. It is in the review of this protection against unreasonable search and 
seizure that much of the discussion of individual privacy rights in the jurisprudence of the Supreme Court has 
taken place. Section 8 of the Charter has been identified as having as its fundamental purpose the protection of 
individuals from unjustified state intrusions upon their privacy: Hunter et al. v. Southam Inc. However, there is 
an emerging view that an individual's right to privacy is also enshrined in one's liberty interest set out in section 
7. This is so because the protection of private life is considered to be at the heart of liberty in a democratic 
society. Indeed, the Supreme Court's constitutional privacy jurisprudence demonstrates that that Court views 
privacy as a personal right of the individual based on autonomy, dignity, liberty and security interests. 37 

[166] At present the law recognizes three distinct "zones" of privacy. The territorial zone refers to places such as 
one's home. Personal or corporeal privacy is concerned with the human body (body, image such as photographs, 
voice or name). Finally, a person can make a claim to informational privacy which shelters intimate details 
concerning matters such as health, sexual orientation, employment, social views, friendships and associations. 38 

[167] We accept the appellant's submission that in order for the right to informational privacy to have any 
substantive meaning it must be concerned with both the acquisition of personal information and its subsequent 
use. This is especially pertinent when the personal information may have been collected without the subject's 
express knowledge and the collector of this personal information is the state. While the necessity of the state to 
demand and collect specific kinds of personal information from each of its residents is undisputed, individuals do 
have a legitimate interest in knowing what personal information the state possesses about them. In short, persons 
want to be able to verify the accuracy of personal information and if possible that it was legally obtained. The 
Access to Information Act and the Privacy Act facilitate this individual right of access/privacy by the 
establishment of a regime by which an individual can seek and ideally obtain access to material containing 
personal information. Section 7 of the Privacy Act also instructs us that personal information can only be used for 
the purpose for which it was obtained. Thus, one has a legitimate concern with respect to ensuring that 
information has been properly collected and is being used for proper purposes. The improper use of personal 
information is bad enough. The improper use of inaccurate information only serves to compound the injustice. 

[168] That being said, we are cognizant that the meaning and content of the constitutional guarantees of the 
Charter will vary according to the relevant context. In the realm of privacy rights, there are two operative 
barometers in assessing the extent of an individual's privacy right: one, the degree to which an individual's liberty 
or security is threatened by the state's intrusion into a person's private affairs and two, the extent of the 
individual's reasonable expectation of privacy. On the issue of reasonable expectation of privacy, the law 
recognizes that the ability to control the dissemination of personal information is an element of the right to 
privacy. Support for this view of the law is found in R. v. Mills, 39 where at paragraph 80 [page 722] McLachlin 
and Iacobucci JJ. observed: 

This interest in being left alone by the state includes the ability to control the dissemination of confidential 
information. As La Forest J. stated in R. v. Duarte, 1990 CanLII 150 (SCC), [1990] 1 S.C.R. 30, at pp. 53-54: 

... it has long been recognized that this freedom not to be compelled to share our confidences with others is 
the very hallmark of a free society. Yates J., in Millar v. Taylor (1769), 4 Burr. 2303, 98 E.R. 201, states, at p. 

2379 and p. 242: 

It is certain every man has a right to keep his own sentiments, if he pleases: he has certainly a right to judge 
whether he will make them public, or commit them only to the sight of his friends. 

These privacy concerns are at their strongest where aspects of one's individual identity are at stake, such as in the 
context of information "about one's lifestyle, intimate relations or political or religious opinions": Thomson 
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Newspapers, supra, at p. 517, per La Forest J., cited with approval in British Columbia Securities Commission v. 
Branch, 1995 CanLII 142 (SCC), [1995] 2 S.C.R. 3, at para. 62. 

[169] In a case such as this where an individual may not be fully aware of the information collected and retained I 
by the government, the ability to control the dissemination of personal information is dependent on a corollary 
right of access, if only to verify the information's accuracy. In short, a reasonable expectation of access is a 
corollary to a reasonable expectation of privacy. 

[170] In our opinion, the fact that the Act provides for the acquisition and accumulation of personal information 
and its dissemination, in circumstances where the person affected may be unable to test the truth of the 
information so acquired, may bring into issue the right of privacy recognized in the Supreme Court jurisprudence 
and the potential application of section 7 of the Charter. Thus, it remains to be decided whether paragraph 
51(2)(a) and subsection 51(3) of the Act offend section 7 of the Charter. To do so two requirements must be met. 

First, it must be established that the mandatory nature of section 51 results in a deprivation of the appellant's 
liberty interest. Assuming that such a deprivation occurs, the second issue is whether that deprivation is contrary 
to the principles of fundamental justice which have both a procedural and substantive component. 

[171] In our opinion, the mandatory provisions of section 51 of the Act dealing with in camera and ex parte 
proceedings do not engage the liberty interests envisaged by section 7 of the Charter. Like the Motions Judge, we 
find section 51 to be merely a procedural provision aimed at preventing the accidental disclosure of national 
security information or foreign confidences and is tied to a process which, at the end of the day, simply requires 
disclosure of all personal information to a judge for the purpose of assessing whether the exemptions being 
claimed by the head of a government institution are justified. By providing, in limited situations, that an ex parte 
and in camera hearing will be held with respect to a refusal to disclose, one cannot reasonably maintain that such 
a procedural safeguard "deprives" an applicant of his liberty interest. 

[172] Section 51 of the Act is to be contrasted with sections 19 to 28 inclusive which either prohibit disclosure of 
personal information or grant a discretion to refuse disclosure of such, notwithstanding the general right of access 
provided for in section 12 of the Act. Arguably, those restrictive provisions do engage section 7 of the Charter in 
the sense that they constitute a deprivation of the right to control the dissemination of accurate and properly 
obtained information by the state. But even if section 7 were engaged by those provisions it would be necessary 
to show that the deprivation fails to accord with the principles of fundamental justice and, correlatively, whether 
the right of both the Privacy Commissioner and the Federal Court to review information in order to assess the 
validity of exemptions claimed by the head of a government institution accords with those unstated principles. 

For purposes of deciding this appeal, however, what is important to note is that the mandatory nature of section 

51 in respect of ex parte and in camera proceedings does not detract from the right of access provided for under 
section 12 of the Act. By contrast, the collection, use and dissemination of personal information is what triggers 
the right to privacy and section 7 of the Charter. Section 51 is only a procedural provision for determining 
whether an exemption from disclosure has been validly claimed. The deprivation, if it exists, lies elsewhere in the 
Act. Those provisions, however, are not in issue. 

[173] In conclusion, we are of the view that paragraph 51 (2 )(a) and subsection 51(3) of the Act do not engage 
section 7 of the Charter and, therefore, the appellant's constitutional challenge must fail. 

[174] For these reasons, we would allow the appeal in part in file A-872-97 with costs in favour of the appellant 
against the Department of External Affairs. We would also allow the appeal with costs in file A-873-97. 

[175] We would refer the matter back to the Trial Division for a new determination, in accordance with these 
reasons, of whether the exemptions claimed pursuant to section 19, paragraph 22(1 ){b) and section 26 of the Act 
with respect to banks 010 and 015 were properly applied by CSIS, and whether the DEA properly applied with 
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respect to bank 040 the exemptions it claimed pursuant to paragraphs 22(1)(a) and (b) of the said Act. 

f 176]We would order that the affidavit of Mr. Paul Copeland and the transcript of his cross-examination, if any, 
be filed in evidence as is and that they be considered in assessing whether these exemptions were properly 
applied by CSIS and the DEA. 

[177]We would dismiss the appeal without costs in file A-52-98. 

Sexton J.A.: I agree. 
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mation on grounds of national security or maintenance 
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of Canadian Charter of Rights and Freedoms — Privacy 
Act, R.S.C. 1985, c. P-21, s. 51(2)(a), (3). 


Constitutional law — Charter of Rights — Freedom 
of expression — Privacy Act providing for mandatory 
in camera hearing and ex parte representations where 
government denies applicant’s request for access to 
personal information on grounds of national security 
or maintenance of foreign confidences — Provisions 
infringing freedom of expression — Whether infringe¬ 
ment constitutional — Canadian Charter of Rights and 
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EN APPEL DE LA COUR D’APPEL FEDERALE 

Droit constitutionnel — Charte des droits — Jus¬ 
tice fondamentale — Securite de la personne — Droit 
a la vie privee — Dispositions de la Loi sur la pro¬ 
tection des renseignements personnels pourvoyant 
imperativement a la tenue cl’audiences a huis clos 
et a la presentation d’arguments en I’absence d’une 
partie lorsque, pour des motifs lies a la securite natio- 
nale ou ci la protection de renseignements confidentiels 
de source etrangere, l’institution federate concernee 
refuse de communiquer les renseignements personnels 
demandes — Ces dispositions portent-elles atteinte 
aux droits garantis par Part. 7 de la Charte canadienne 
des droits et libertes? — Loi sur la protection des ren¬ 
seignements personnels, L.R.C. 1985, ch. P-21, art. 
51(2), (3). 

Droit constitutionnel — Charte des droits — Liberte 
d’expression — Dispositions de la Loi sur la protection 
des renseignements personnels pourvoyant imperative¬ 
ment a la tenue d’audiences a huis clos et a la presenta¬ 
tion d’arguments en I’absence d’une partie lorsque, pour 
des motifs lies a la securite nationale ou a la protection 
de renseignements confidentiels de source etrangere, 
l’institution federale concernee refuse de communiquer 
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Freedoms, ss. 1, 2(b) — Privacy Act, R.S.C. 1985, c. 
P-21, s. 51(2)(a), (3). 


Privacy — Access to personal information — Exemp¬ 
tions — Law enforcement and investigation — Whether 
exemption in s. 22(l)(b) of Privacy Act limited to cur¬ 
rent investigations — Whether notion of “injury" in s. 
22(1 )(b) to be extended to investigations in general — 
Privacy Act, R.S.C. 1985, c. P-21, s. 22(1 )(b). 


Privacy — Access to personal information — Review 
by Federal Court where access refused — Privacy Act 
providing for mandatory in camera hearing and ex parte 
representations where government denies applicant’s 
request for access to personal information on grounds of 
national security or maintenance of foreign confidences 
— Whether provisions constitutional — Canadian Char¬ 
ter of Rights and Freedoms, ss. 1, 2(b), 7,8 — Privacy 
Act, R.S.C. 1985, c. P-21, s. 51(2)(a), (3). 


Costs — Supreme Court of Canada — Constitutional 
issues — Constitutional issues raised by appellant 
serious, important and novel in context of access to 
information litigation — Appropriate in this case to 
award costs of proceedings in Supreme Court and courts 
below to appellant even though appeal only allowed in 
part — Supreme Court Act, R.S.C. 1985, c. S-26, s. 47. 


Pursuant to s. 12(l)(a) of the Privacy Act, R made 
a request to be given access to personal information 
contained in an information bank maintained by the 
Canadian Security Intelligence Service (“CSIS”). CSIS 
would neither confirm nor deny the existence of the 
information but, if such information did exist, refused to 
disclose the information claiming the exemptions under 
ss. 19, 21, 22 and 26 of the Act. Section 19 provides 
that a government institution shall refuse to disclose 
personal information that was obtained in confidence 
from the government of a foreign state or an international 


les renseignements personnels clemandes — Dispositions 
portant atteinte a la liberte d’expression — Cette atteinte 
est-elle inconstitutionnelle? — Charte canadienne des 
droits et libertes, art. 1, 2b) — Loi sur la protection des 
renseignements personnels, L.R.C. 1985, ch. P-21, art. 
51(2), (3). 

Protection des renseignements personnels — Acces 
aux renseignements personnels — Exceptions — Enque- 
tes — L’exception prevue a Part. 22(1 )b) de la Loi sur 
la protection des renseignements personnels ne vise-t- 
elle que les enquetes en cours? — La portee du terme 
« nuire » utilise a Part. 22(1 )b) doit-elle etre etendue 
aux enquetes en general? — Loi sur la protection des 
renseignements personnels, L.R.C. 1985, ch. P-21, art. 
22(1 )b). 

Protection des renseignements personnels — Acces 
aux renseignements personnels — Recours en revision 
devant la Cour federate en cas de refus de communi¬ 
cation — Dispositions de la Loi sur la protection des 
renseignements personnels pourvoyant imperativement 
a la tenue d’audiences a huis clos et a la presentation 
d’arguments en Pabsence d’une partie lorsque, pour des 
motifs lies a la securite nationale ou a la protection de 
renseignements confidentiels de source etrangere, Pins¬ 
titution federate concernee refuse de communiquer les 
renseignements personnels demandes — Ces dispositions 
sont-elles constitutionnelles? — Charte canadienne des 
droits et libertes, art. 1, 2b), 7, 8 — Loi sur la protection 
des renseignements personnels, L.R.C. 1985, ch. P-21, 
art. 51(2), (3). 

Depens — Cour supreme du Canada — Questions 
constitutionnelles — Questions constitutionnelles sou- 
levees par Pappelant comportant un caractere serieux, 
important et nouveau dans le contexte d’un litige en 
matiere d’acces a Pinformation — II convient en Pes- 
pece d’accorder a Pappelant les depens devant la Cour 
supreme et devant les juridictions inferieures meme si 
Pappel est accueilli en partie seulement — Loi sur la 
Cour supreme, L.R.C. 1985, ch. S-26, art. 47. 

L’appelant, R, a demande, en vertu de l’al. 12(l)a) 
de la Loi sur la protection des renseignements person¬ 
nels, la communication de renseignements personnels 
contenus dans un fichier tenu par le Service canadien 
du renseignement de securite (le « SCRS »). Le SCRS 
n’a pas confirme ou nie l’existence des renseignements, 
mais a indique que, a supposer que de tels renseigne¬ 
ments existent, il refusait de les communiquer, appuyant 
son refus sur les exceptions prevues aux art. 19, 21, 22 
et 26 de la Loi. L’article 19 precise que 1’institution 
federale concernee doit refuser la communication de 
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organization, unless that government or organization 
agrees to the disclosure. Under s. 21, a government insti¬ 
tution may refuse to disclose any personal information if 
such disclosure can reasonably be expected to be injuri¬ 
ous to the conduct of international affairs or the defence of 
Canada. R made a complaint to the Privacy Commissioner 
and, after the results of the Commissioner’s investigation 
were reported, filed an application in the Federal Court, 
Trial Division for a review of CSIS’s refusal under s. 
41 of the Act. Prior to the review hearing, R challenged 
the constitutionality of s. 51(2)(n) and (3) of the Act on 
the grounds that they violated ss. 2(b), 7, and 8 of the 
Canadian Charter of Rights and Freedoms. Under the 
impugned provisions, where a government institution 
has claimed the “foreign confidences” or the “national 
security” exemption, it is mandatory for a reviewing 
court to hold the entire hearing of a judicial review 
application in camera (s. 51(2)(a)) and to accept ex parte 
submissions at the request of the government institution 
refusing disclosure (s. 51(3)). The motions judge ruled 
that s. 51(2)(a) and (3) infringed s. 2(b) of the Charter 
but that the infringement was justifiable under s. 1. She 
also ruled that the impugned provisions did not violate s. 
7 of the Charter. The Federal Court of Appeal affirmed 
the decision. R appealed to this Court and the respondent 
cross-appealed on an issue of interpretation of s. 22(1 )(b) 
of the Act. 


Held: The appeal should be allowed in part. The cross¬ 
appeal should be allowed. 

Sections 51(2)(a) and 51(3) of the Privacy Act do not 
violate s. 7 of the Charter. Assuming that R has suffered 
a deprivation of his liberty or security interest in this case, 
the s. 51(3) requirement that a court accept ex parte sub¬ 
missions on request of the government institution refus¬ 
ing to disclose information is not, in the context of this 
case, contrary to the principles of fundamental justice. 
As a general rule, a fair hearing must include an opportu¬ 
nity for the parties to know the opposing party’s case so 
that they may address evidence prejudicial to their case 
and bring evidence to prove their position. This general 
rule, however, tolerates certain exceptions as some situ¬ 
ations require a measure of secrecy. Fairness can be met 
through other procedural safeguards such as subsequent 
disclosure, judicial review and rights of appeal. Flere, the 


renseignements personnels qui ont ete obtenus a titre con- 
fidentiel des gouvernements des Etats etrangers ou des 
organisations internationales, sauf si ceux-ci consentent a 
la communication ou rendent les renseignements publics. 
En vertu de l’art. 21,1’institution federale concernee peut 
refuser de communiquer des renseignements personnels 
dont la divulgation risquerait vraisemblablement de 
porter prejudice a la conduite des affaires internationales 
ou a la defense du Canada. R a porte plainte aupres du 
Commissaire a la protection de la vie privee et, apres avoir 
pris connaissance des resultats de l’enquete de ce dernier, 
il a presente a la Section de premiere instance de la Cour 
federale, en vertu de l’art. 41 de la Loi, une demande de 
revision de la decision du SCRS lui refusant la communi¬ 
cation des renseignements sollicites. Avant l’audition de 
sa demande de revision, R a conteste, au regard des art. 
7 et 8 et de l’al. 2b) de la Charte canadienne des droits 
et libertes, la constitutionnalite des par. 51(2) et (3) de la 
Loi. Selon les dispositions contestees, lorsque l’institu- 
tion federale concernee invoque l’exception relative aux 
« renseignements confidentiels de source etrangere » ou 
a la « securite nationale », le tribunal saisi du recours 
en revision est imperativement tenu d’entendre toute la 
demande a huis clos (par. 51(2)) et, sur demande en ce 
sens de l’institution federale qui refuse la communication 
des renseignements demandes, de permettre a celle-ci de 
presenter des arguments en 1’absence d’une partie (par. 
51(3)). Le juge des requetes a conclu que les par. 51(2) 
et (3) de la Loi portaient atteinte au droit garanti par l’al. 
2b) de la Charte, mais que cette atteinte etait justifiee au 
regard de l’article premier. Le juge des requetes a egale- 
ment conclu que les dispositions contestees ne violaient 
pas l’art. 7 de la Charte. La Cour d’appel federale a 
confirme ces decisions. R se pourvoit devant notre Cour 
et T intime se pourvoit de faijon incidente relativement a 
Tinterpretation de l’al. 22(1)1?) de la Loi. 

Arret: Le pourvoi est accueilli en partie. Le pourvoi 
incident est accueilli. 

Les paragraphes 51(2) et (3) de la Loi sur la protec¬ 
tion des renseignements personnels ne violent pas l’art. 
7 de la Charte. A supposer que R ait subi une privation 
de son droit a la liberte ou a la securite de sa personne, 
l’obligation qu’a le tribunal, aux termes du par. 51(3), 
d’entendre sur demande les arguments de l’institution 
federale concernee en l’absence de l’autre partie n’est 
pas, dans le contexte de la presente affaire, contraire aux 
principes de justice fondamentale. En regie generale, 
le droit d’une partie d’obtenir une audience equitable 
emporte celui de prendre connaissance de la preuve de 
la partie adverse afin de pouvoir repondre a tout ele¬ 
ment prejudiciable a sa cause et apporter des elements 
de preuve au soutien de celle-ci. Toutefois, cette regie 
generale souffre certaines exceptions permettant de tenir 
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s. 7 challenge is very narrow and relates only to the lack 
of discretion of the court to decide whether a government 
institution that refuses to disclose information should be 
allowed to make ex parte submissions. Within the context 
of a valid statutory scheme that permits the government to 
refuse to disclose information when there is a legitimate 
exemption or to confirm or deny the existence of informa¬ 
tion, it can only follow that the government must have the 
capacity to proceed ex parte. When a government institu¬ 
tion claims the exemptions in ss. 19(l)(a) and ( b ) and 21, 
Parliament has seen fit, through the mandatory ex parte 
provision in s. 51(3), to assert the special sensitive nature 
of the information involved and has provided added 
protection and assurance against inadvertent disclosure. 
Only in these exceptional and limited circumstances will 
the procedural regime in s. 51 be activated. Recourse to 
the “national security” and “foreign confidences” exemp¬ 
tions is also subject to two independent levels of scrutiny: 
the Privacy Commissioner and the Federal Court. They 
both have access to the information that is being withheld 
in order to determine whether an exemption has been 
properly claimed. In enacting s. 51, Parliament attempted 
to balance the interests in accessing personal informa¬ 
tion held by government institutions with the state’s 
significant and legitimate interest in national security and 
in maintaining foreign confidences. Given the statutory 
framework, the narrow basis of R’s constitutional chal¬ 
lenge and the significant and exceptional state and social 
interest in the protection of information involved, the 
mandatory ex parte and in camera provisions do not fall 
below the level of fairness required by s. 7 of the Charter. 
Lastly, a judicial summary of the evidence prepared by 
the reviewing court would not assist R for it could not 
provide any further detail without compromising the very 
integrity of the information. Indeed, the use of such a 
summary would increase the risk of inadvertent disclo¬ 
sure of the information or its source. 


R’s arguments presented under s. 8 of the Charter 
were entirely subsumed under s. 7 and need not be 
addressed independently. 


compte de la confidentiality requise par certaines situa¬ 
tions. L’equite peut etre assuree par d’autres garanties 
procedurales telles que la communication subsequente 
de la preuve, le controle judiciaire et le droit d’appel. En 
l’espece, la contestation fondee sur Part. 7 a une portee 
tres limitee et ne vise que l’absence de pouvoir discre- 
tionnaire permettant au tribunal de decider si l’institution 
federale concernee devrait etre autorisee a presenter des 
arguments en l’absence de l’autre partie. Vu l’existence 
d’un regime legislatif valide autorisant l’Etat a refuser de 
communiquer des renseignements lorsqu’une exception 
legitime lui permet de le faire ou a refuser de confirmer 
ou de nier l’existence de renseignements, il s’ensuit 
necessairement qu’il doit avoir la possibility de presenter 
des arguments en l’absence de l’autre partie. Lorsque 
l’institution gouvernementale concernee invoque l’ex- 
ception prevue a l’al. 19(l)a) ou b ) ou a l’art. 21, le 
legislateur a voulu, en etablissant la procedure ex parte 
imperative prevue au par. 51(3), affirmer le caractere 
particulierement delicat des renseignements en jeu et il 
a cree une garantie supplementaire contre les risques de 
divulgation accidentelle. Ce n’est que dans ces circons- 
tances exceptionnelles que s’applique le regime proce¬ 
dural etabli par Part. 51. Le bien-fonde des exceptions 
relatives aux « renseignements confidentiels de source 
etrangere » et a la « securite nationale » peut etre con- 
teste successivement devant deux juridictions indepen- 
dantes — le Commissaire a la protection de la vie privee 
et la Cour federale — qui ont acces aux renseignements 
dont la communication est refusee pour decider si P ex¬ 
ception est invoquee a bon droit. En edictant Part. 51, 
le legislateur a tente de concilier le droit de Pappelant 
d’avoir acces aux renseignements personnels que detient 
a son sujet une institution federale et le droit important et 
legitime de l’Etat de veiller a la securite nationale et de 
proteger les renseignements de source etrangere obtenus 
a titre confidentiel. Vu le cadre legislatif applicable, la 
portee restreinte de la question constitutionnelle soulevee 
par R et l’interet a la fois important et exceptionnel de 
l’Etat et de la societe dans la protection des renseigne¬ 
ments concernes, les dispositions imperatives requerant 
la tenue d’audiences a huis clos et ex parte respectent 
l’obligation d’equite decoulant de Part. 7 de la Charte. 
Enfin, un resume de la preuve prepare par le tribunal saisi 
du recours en revision ne serait pas utile a R, puisque le 
resume ne pourrait donner de precisions supplementaires 
sans compromettre l’integrite meme des renseignements. 
De fait, le recours a un tel resume accroitrait le risque de 
divulgation accidentelle des renseignements ou de leur 
provenance. 

Les arguments invoques par R sur le fondement de 
Part. 8 de la Charte etant les memes que ceux fondes sur 
Part. 7, il n’est pas necessaire de les examiner separe- 
ment. 
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To the extent that the in camera provision in s. 
51(2)(a) excludes both R and the public from the pro¬ 
ceedings, it is clear that the provision violates s. 2(b) of 
the Charter. The provision cannot be saved by s. 1. While 
the protection of information which could reasonably be 
expected to be injurious to Canada’s national security and 
the preservation of Canada’s supply of intelligence infor¬ 
mation from foreign sources are pressing and substantial 
objectives, s. 51(2)(a) does not meet the proportionality 
test. The provision is rationally connected to the objec¬ 
tive, as in camera hearings reduce the risk of an inad¬ 
vertent disclosure of sensitive information, but it fails on 
the question of minimal impairment. Section 51(2)(«) 
mandates that the hearing be held in camera and does 
not limit the in camera requirement to only those parts 
of a hearing that involve the merits of an exemption. The 
requirement that the entire hearing of a s. 41 application 
or appeal therefrom be heard in camera is too stringent. 
The appropriate remedy is to read down s. 51(2)(a) so 
that it applies only to the ex parte submissions mandated 
by s. 51(3). A reviewing court retains the discretion, pur¬ 
suant to s. 46, to conduct the remainder of the hearing or 
any portion thereof in public, or in camera , or in camera 
and ex parte. 


The exemption in s. 22(1 )(b) of the Privacy Act is not 
limited to current investigations or an identifiable pro¬ 
spective investigation. Since CSIS established a reason¬ 
able expectation of probable injury to investigations in 
general, it was justified in claiming the exemption based 
on s. 22(l)(b). 
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la divulgation risquerait vraisemblablement de porter 
prejudice a la securite nationale du Canada et la preserva¬ 
tion des sources etrangeres de renseignements du Canada 
soient des preoccupations urgentes et reelles, le par. 51 (2) 
ne respecte pas le critere de la proportionnalite. Comme 
la tenue d’audiences a huis clos diminue le risque de 
divulgation accidentelle de renseignements delicats, il 
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encore a huis clos et en l’absence d’une partie. 

L’exception prevue a l’al. 22(1 )b) de la Loi sur la pro¬ 
tection des renseignements personnels ne s’applique pas 
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regarding the interpretation of s. 22( I )(b) of the 
Privacy Act. Cross-appeal allowed. 

Marlys A. Edwardh and Breese Davies, for the 
appellant. 

Barbara A. Mclsaac, Q.C., Gregorios S. 
Tzemenakis and Christopher Rupar, for the respond¬ 
ent. 

Dougald E. Brown and Steven J. Welchner, for the 
intervener the Privacy Commissioner of Canada. 

Robert Lavigne, on his own behalf. 

The judgment of the Court was delivered by 

Arbour J. — This appeal involves a consti¬ 
tutional challenge to a procedural section of the 
Privacy Act, R.S.C. 1985, c. P-21, that provides 
for mandatory in camera and ex parte proceedings 
where the government denies an applicant’s request 
for access to personal information on the grounds 
of national security or the maintenance of foreign 
confidences. Specifically, the issue is whether ss. 
51(2)(a) and 51(3) of the Act infringe or deny the 
appellant’s rights and freedoms as guaranteed in ss. 
2(b) and 7 of the Canadian Charter of Rights and 
Freedoms. 


The constitutional challenge in this case is in 
fact very narrow. For the purposes of this appeal, 
the appellant does not challenge the right of a gov¬ 
ernment institution to refuse to confirm or deny the 
existence of personal information. Nor does the 
appellant challenge the right of a government insti¬ 
tution to refuse to disclose information on the basis 
of the exemptions enumerated in the Act. The appel¬ 
lant only attacks the procedural requirement under 
the Act that in certain narrow circumstances it is 
mandatory for a reviewing court to hold the entire 
hearing of a judicial review application in camera 
and to accept ex parte submissions at the request 
of the government institution refusing disclo¬ 
sure. To be clear, the appellant only challenges the 


(QL), relative a 1’interpretation de l’al. 22(1 )b) de 
la Loi sur la protection des renseignements person¬ 
nels. Pourvoi incident accueilli. 

Marlys A. Edwardh et Breese Davies, pour 1’ap¬ 
pelant. 

Barbara A. Mclsaac, c.r., Gregorios S. 
Tzemenakis et Christopher Rupar, pour l’intime. 

Dougald E. Brown et Steven J. Welchner, pour 
l’intervenant le Commissaire a la protection de la 
vie privee du Canada. 

Robert Lavigne, en son propre nom. 

Version francaise du jugement de la Cour rendu 
par 

Le juge Arbour — L’appelant conteste la cons- 
titutionnalite d’une disposition procedurale impera¬ 
tive de la Loi sur la protection des renseignements 
personnels, L.R.C. 1985, ch. P-21, qui prevoit la 
tenue d’audiences a huis clos et en l’absence d’une 
partie lorsque, pour des motifs lies a la securite 
nationale ou a la protection de renseignements con- 
fidentiels de source etrangere, 1’institution federale 
concernee refuse de communiquer les renseigne¬ 
ments personnels demandes. Plus precisement, il 
s’agit de decider si les par. 51(2) et (3) de la Loi 
ont pour effet de violer ou nier les droits et liber- 
tes garantis a 1’appelant par l’al. 2b) et Part. 7 de la 
Charte canadienne des droits et libertes. 

La question constitutionnelle qui se pose en l’es- 
pece a en fait une portee tres limitee. Dans le present 
pourvoi, Tappelant ne conteste pas le droit d’une ins¬ 
titution federale de refuser de confirmer ou de nier 
1’existence de renseignements personnels, ni le droit 
d’une telle institution de refuser de communiquer 
des renseignements personnels sur le fondement des 
exceptions prevues par la Loi. II attaque seulement 
1’exigence procedurale selon laquelle, dans certai- 
nes circonstances bien precises, le tribunal de revi¬ 
sion doit imperativement entendre a huis clos toute 
la demande de controle judiciaire et, sur demande en 
ce sens de l’institution federale concernee, entendre 
certains arguments en 1’absence de 1’autre partie. En 
clair, il ne s’en prend qu’au caractere imperatif de 
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mandatory nature of this provision and not the dis¬ 
cretionary regime that applies for all other exemp¬ 
tions allowing a reviewing court to order a hearing 
in camera and accept ex parte submissions. 

For reasons that I will expand upon below, I con¬ 
clude that it is constitutional, within this statutory 
scheme, for the Privacy Act to require a reviewing 
court to accept submissions ex parte from the gov¬ 
ernment institution refusing disclosure. Flowever, 
the in camera requirement found in s. 5 \(2)(a) is 
overly broad. The provision must be read down to 
require only the ex parte submissions to be held in 
camera, with the reviewing court’s retaining the dis¬ 
cretion to order the hearing or portions thereof in 
camera. 


I. Legislative Scheme 

An understanding of the legislative framework of 
the Privacy Act is essential in order to understand 
this case. I have reproduced all the relevant provi¬ 
sions of the Act as an Appendix to these reasons. I 
will cite them as necessary in the course of my anal¬ 
ysis. 

First, a brief overview of the Act. Persons have 
a right to access personal information held about 
them by a government institution by virtue of s. 12 
of the Act. A government institution may refuse to 
disclose personal information if able to claim one 
of the exemptions contained in ss. 19 through 28, 
inclusive. Section 19 is a mandatory exemption. 
A government institution shall refuse to disclose 
personal information requested under s. 12(1) that 
was obtained in confidence from the government 
of a foreign state or an international organization, 
unless that government or organization agrees to 
the disclosure or makes the information public. This 
exemption is commonly referred to as the “foreign 
confidences” exemption. Section 21 is a discretion¬ 
ary exemption. A government institution may refuse 
to disclose any personal information requested 
under s. 12(1) if such disclosure can reasonably be 


la disposition, et non au regime discretionnaire qui 
s’applique a toutes les autres exceptions autorisant 
le tribunal a ordonner la tenue de 1’audience a huis 
clos et a entendre certains arguments en 1’absence 
de 1’autre partie. 

Pour des raisons que je vais preciser plus loin, je 
conclus a la constitutionnalite, dans le present cadre 
legislatif, de la disposition de la Loi sur la protection 
des renseignements personnels qui oblige le tribunal 
de revision a entendre les arguments de l’institution 
federale concernee en 1’absence de 1’autre partie. 
Toutefois, l’obligation de huis clos prevue par le par. 
51(2) a une portee excessive. Cette disposition doit 
recevoir une interpretation attenuante, de facon que 
seuls les arguments presentes en 1’absence de 1’autre 
partie soient entendus a huit clos, le tribunal con- 
servant le pouvoir discretionnaire d’ordonner que le 
reste de 1’audience se deroule en totalite ou en partie 
a huis clos. 

I. Le regime legislatif 

Pour bien saisir la question que souleve le present 
pourvoi, il est essentiel de connaitre le cadre etabli 
par la Loi sur la protection des renseignements per¬ 
sonnels. J’ai reproduit, dans une annexe jointe aux 
presents motifs, toutes les dispositions pertinentes 
de la Loi, que je vais citer au besoin dans le cours de 
mon analyse. 

Faisons d’abord un survol de la Loi. L’article 12 
de celle-ci confere a tout citoyen le droit de se faire 
communiquer les renseignements personnels qu’une 
institution federale detient a son sujet. L’institution 
federale concernee peut en refuser la communi¬ 
cation si elle est en mesure d’invoquer l’une des 
exceptions prevues aux art. 19 a 28 inclusivement. 
L’exception etablie a Part. 19 a un caractere impe- 
ratif. En effet, l’institution federale concernee doit 
refuser la communication de renseignements per¬ 
sonnels qui ont ete obtenus a titre confidentiel des 
gouvernements des Etats etrangers ou des organi¬ 
sations internationales, sauf si ceux-ci consentent 
a la communication ou rendent les renseignements 
publics. II s’agit de l’exception relative aux « ren¬ 
seignements confidentiels de source etrangere ». 
L’exception prevue a Part. 21 est de nature dis¬ 
cretionnaire. L’institution federale concernee peut 
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expected to be injurious to “the conduct of interna¬ 
tional affairs, the defence of Canada or any state 
allied or associated with Canada ... or the efforts 
of Canada toward detecting, preventing or suppress¬ 
ing subversive or hostile activities”. This exemption 
is commonly referred to as the “national security” 
exemption. 

The Act provides for two levels of independ¬ 
ent review when a government institution refuses 
a request for access to personal information: the 
Privacy Commissioner and the Federal Court of 
Canada. The Privacy Commissioner has broad 
powers to carry out investigations. Upon complet¬ 
ing an investigation, if the Privacy Commissioner 
finds that the complaint is well-founded, the 
Commissioner may recommend that the informa¬ 
tion be disclosed. The Commissioner does not, how¬ 
ever, have the power to compel disclosure. Where 
the Privacy Commissioner has completed an inves¬ 
tigation and a government institution continues to 
refuse to disclose the personal information, the indi¬ 
vidual who has been refused access may apply to 
the Federal Court for judicial review of the refusal. 
Pursuant to s. 46(1), the reviewing judge must take 
every reasonable precaution to avoid the disclo¬ 
sure of information that, in the end, may be found 
to be appropriately withheld. Accordingly, s. 46(1) 
gives the reviewing judge the discretion to receive 
representations ex parte and to conduct hearings in 
camera. 

Section 51 changes the discretionary regime of 
s. 46 to a mandatory one in circumstances where a 
government institution has claimed an exemption 
under s. 19(l)(a) or (b) or s. 21 (the “foreign con¬ 
fidences” and the “national security” exemptions). 
When an exemption has been claimed under these 
provisions, s. 51 (2)(a) mandates that the Federal 
Court hear the judicial review application or an 
appeal therefrom in camera. Section 51(3) provides 
that on the request of the head of the government 
institution that has refused access to material on 
the basis of one of these provisions, the court must 
receive submissions from the government institution 
on an ex parte basis. 


refuser de communiquer des renseignements per¬ 
sonnels dont la divulgation risquerait vraisembla- 
blement de porter prejudice « a la conduite des 
affaires internationales, a la defense du Canada ou 
d’Etats allies ou associes avec le Canada [. . .] ou a 
ses efforts de detection, de prevention ou de repres¬ 
sion d’activites hostiles ou subversives ». II s’agit de 
l’exception relative a la « securite nationale ». 

La Loi a etabli deux paliers de revision inde- 
pendante auxquels Tinteresse peut s’adresser en 
cas de refus de T institution federale concernee 
de communiquer les renseignements personnels 
demandes : le Commissaire a la protection de la 
vie privee (« Commissaire ») et la Cour federale du 
Canada. Le Commissaire est investi de vastes pou- 
voirs d’enquete. Lorsque, a Tissue d’une enquete, le 
Commissaire conclut au bien-fonde de la plainte, il 
peut recommander a T institution federale de com¬ 
muniquer les renseignements demandes, mais non la 
contraindre a le faire. Lorsque le Commissaire a ter¬ 
ming son enquete et que l’institution federale main- 
tient son refus de communiquer les renseignements 
personnels demandes, le plaignant peut demander 
la revision de cette decision a la Cour federale. 
Conformement au par. 46(1), le juge charge de la 
revision prend alors toutes les precautions possibles 
pour eviter que ne soient divulgues des renseigne¬ 
ments dont la communication pourrait en definitive 
avoir a juste titre ete refusee. Ce paragraphe accorde 
done au juge le pouvoir discretionnaire d’entendre 
des arguments en Tabsence d’une partie et de tenir 
des audiences a huis clos. 

Sous l’effet de Tart. 51, le regime de nature dis¬ 
cretionnaire etabli a Tart. 46 prend un caractere 
imperatif dans les cas ou T institution federale con¬ 
cernee invoque l’exception prevue a Tal. 19( I )a) ou 
b) (« renseignements confidentiels de source etran- 
gere ») ou a Tart. 21 (« securite nationale »). Dans 
un tel cas, le par. 51(2) oblige alors la Cour federale, 
en premier ressort ou en appel, a tenir T audience a 
huis clos. Suivant le par. 51(3), si le responsable de 
T institution federale concernee demande a presen¬ 
ter des arguments en Tabsence d’une autre partie, la 
cour doit acceder a sa demande. 
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II. Facts 

The analysis and outcome of this case do not turn 
on the facts. However, the facts are useful in order 
to understand the history of this particular litigation 
and also as an example of access to information liti¬ 
gation in general. 

On March 22, 1988 the appellant, Clayton 
Ruby, requested access to personal information 
held in personal information bank SIS/P-PU-010 
(“Bank 010”) maintained by the Canadian Security 
Intelligence Service (“CSIS”). The request was 
made pursuant to s. 12( I )(a) of the Act. The request 
to CSIS was only one of a number of access to 
information requests made by the appellant to the 
Royal Canadian Mounted Police (“RCMP”) and the 
Department of External Affairs. Only CSIS named 
ss. 19 and 21 as exemptions and therefore the consti¬ 
tutional challenge to s. 51 involves only the request 
to CSIS. In the original application the respondent 
hied an affidavit of Robert Ian MacEwan, Director 
General, Counter Terrorism, CSIS. In order to 
describe the information contained in Bank 010, the 
affidavit reproduced the Personal Information Index 
published in 1987 in accordance with s. 11 of the 
Act: 

This bank contains information on individuals whose 
activities may, on reasonable grounds, be suspected of 
directly relating to espionage or sabotage that is against 
or is detrimental to the interests of Canada; or, activities 
directed toward or in support of such activity; foreign 
influenced activities within or relating to Canada that 
are detrimental to the interests of Canada, and are clan¬ 
destine or deceptive, or involve a threat to any person; 
activities within or relating to Canada directed toward or 
in support of the threat or use of acts of serious violence 
against persons or property for the purpose of achieving a 
political objective within Canada or a foreign state; and, 
activities directed toward undermining by covert unlaw¬ 
ful acts, or directed toward or intended ultimately to lead 
to the destruction or overthrow by violence of the consti¬ 
tutionally established system of government in Canada. 
This bank may also contain personal information that, in 
relation to the defence of Canada or to the conduct of the 
international affairs of Canada, pertains to the capabili¬ 
ties, intentions; or activities of any foreign state or group 
of foreign states; of any person other than a Canadian 
citizen or permanent resident; or, any corporation except 


II. Les faits 

Bien que Tissue du pourvoi et Tanalyse requise 
ne soient pas tributaires des faits, ceux-ci permettent 
toutefois de comprendre l’origine du present litige 
et d’illustrer le genre de differends auxquels don- 
nent lieu les demandes d’acces a l’information en 
general. 

Le 22 mars 1988, Tappelant, Clayton Ruby, a 
demande la communication de renseignements per¬ 
sonnels contenus dans le fichier SRS/P-PU-010 (le 
« fichier 010 ») du Service canadien du renseigne- 
ment de securite (« SCRS »). Cette demande, pre¬ 
sentee en vertu de Pal. 12(1 )a) de la Loi, s’ajoutait a 
celles adressees a la Gendarmerie royale du Canada 
(« GRC ») et au ministere des Affaires etrangeres. 
Le SCRS ayant ete le seul organisme a invoquer les 
exceptions prevues aux art. 19 et 21, la contestation 
de la constitutionnalite de Tart. 51 ne vise que la 
demande presentee a cette institution. Dans le cadre 
de T instance initiale, T intime a produit un affidavit 
etabli par le directeur general de Tantiterrorisme au 
SCRS, Robert Ian MacEwan. Pour decrire le con- 
tenu du fichier 010, Taffidavit reproduisait l’extrait 
suivant du Repertoire de renseignements personnels 
publie en 1987 conformement a Tart. 11 de la Loi : 

Ce fichier renferme des renseignements sur des [person- 
nes] dont les activites peuvent etre, suivant des motifs 
raisonnables, directement reliees a 1’espionnage ou au 
sabotage visant le Canada ou prejudiciables a ses inte- 
rets, ainsi que les activites tendant a favoriser ce genre 
d’espionnage ou de sabotage; les activites influencees 
par l’etranger qui touchent le Canada ou s’y deroulent et 
sont prejudiciables a ses interets et qui sont d’une nature 
clandestine ou trompeuse ou comportent des menaces de 
violence contre des personnes ou des biens dans le but 
d’atteindre un objectif politique au Canada ou dans un 
Etat etranger; les activites qui, par des actions cachees et 
illicites, visent a saper le regime de gouvernement consti- 
tutionnellement etabli au Canada ou dont le but immediat 
ou ultime est sa destruction ou son renversement, par la 
violence. Ce fichier peut egalement renfermer des ren¬ 
seignements personnels qui, en ce qui a trait a la defense 
du Canada ou a la conduite des affaires internationales 
du Canada, portent sur les ressources, les intentions ou 
les activites d’un Etat etranger ou d’un groupe d’Etats, 
de personnes qui ne sont ni citoyens canadiens ni resi¬ 
dents du Canada ou de societes, sauf celles qui sont 
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one incorporated pursuant to the laws of Canada or of any 
province. Information is also held in respect to CSIS pro¬ 
viding advice relating to the Citizenship or Immigration 
Acts. 


Although the appellant’s access request was 
with respect to personal information contained in 
Bank 010, CSIS took the liberty of also searching 
personal information bank SIS/P-PU-015 (“Bank 
015”). Bank 015 is described in the Personal 
Information Index published in 1987 as containing 
information similar in nature to that in Bank 010 but 
of a less current and less sensitive nature. 

CSIS responded to the appellant’s request by 
letter dated August 12, 1988. With respect to Bank 
010 CSIS would neither confirm nor deny the exist¬ 
ence of information but if such information did exist 
CSIS refused to disclose the information claiming 
the exemptions in ss. 19, 21, 22, and 26 of the Act. 
With respect to information in Bank 015, CSIS dis¬ 
closed 41 pages, portions of which were excised and 
claimed as exempt under ss. 21 and 26. CSIS dis¬ 
closed a further 71 pages from a different source, or 
portions therefrom, claiming exemptions under s. 21 
of the Act for the excised portions. 


The appellant filed a complaint with the federal 
Privacy Commissioner pursuant to s. 29 of the Act 
regarding the refusal of CSIS to disclose information 
in Banks 010 and 015. Subsequent to the complaint 
the appellant was informed by CSIS that two more 
documents containing personal information about 
him existed in Bank 015 but were being claimed as 
exempt pursuant to ss. 19, 21, 22(l)(a)(iii), 22(1 ){b) 
and 26. CSIS later amended the exemption to s. 
22( I )(a)(u) as opposed to s. 22(l)(a)(iii). As a result 
of the investigations by the Privacy Commissioner, 
CSIS disclosed an additional four pages, portions of 
which were excised claiming exemptions under ss. 
21 and 26 of the Act. 


The Acting Privacy Commissioner conducted an 
investigation and concluded that CSIS’s refusal to 


constitutes aux termes des lois du Canada ou d’une pro¬ 
vince canadienne. Le SCRS peut communiquer des ren- 
seignements qui serviront a preparer des evaluations de 
securite nationales ou etrangeres ou lorsqu’il donne des 
conseils en vertu de la Loi sur la citoyennete et de la Loi 
sur I’immigration. 

Bien que la demande de 1’appelant portat sur des 
renseignements personnels contenus dans le fichier 
010, le SCRS s’est permis de consulter egalement 
le fichier SRS/P-PU-015 (le « fichier 015 »). Selon 
le Repertoire de renseignements personnels publie 
en 1987, le fichier 015 renferme des renseignements 
semblables a ceux du fichier 010, mais de nature 
moins courante et delicate. 

Le SCRS a repondu a la demande de 1’appelant 11 
dans une lettre datee du 12 aout 1988. Relativement 
au fichier 010, le SCRS n’a pas confirme ou nie 
l’existence de renseignements, mais il a indique 
que, a supposer que de tels renseignements existent, 
il refusait de les communiquer, appuyant son refus 
sur les exceptions prevues aux art. 19, 21, 22 et 26 
de la Loi. En ce qui a trait au fichier 015, le SCRS a 
communique 41 pages dont certaines parties avaient 
ete retranchees en vertu des exceptions prevues aux 
art. 21 et 26. Le SCRS a communique 71 autres 
pages provenant d’une autre source, apres en avoir 
retranche certaines parties sur le fondement de Tart. 

21 de la Loi. 

12 

En vertu de Tart. 29 de la Loi, Tappelant a depose 
aupres du Commissaire une plainte concernant le 
refus du SCRS de lui communiquer des rensei¬ 
gnements contenus dans les fichiers 010 et 015. Le 
SCRS a par la suite informe l’appelant que le fichier 
015 renfermait deux autres documents contenant 
des renseignements personnels a son sujet, mais 
qu’on invoquait a leur egard les exceptions prevues 
aux art. 19,21 et 26, au sous-al. 22(l)a)(iii) et a Tal. 

22(1 )b). Le SCRS a ulterieurement apporte une cor¬ 
rection, invoquant le sous-al. 22(l)a)(ii) plutot que 
le sous-al. 22(l)a)(iii). A Tissue de l’enquete du 
Commissaire, le SCRS a communique quatre pages 
supplementaires, dont certaines parties avaient ete 
retranchees en application des art. 21 et 26 de la 
Loi. 

13 

Au terme de son enquete, le Commissaire interi- 
maire a conclu que le refus du SCRS de confirmer 
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neither confirm or deny the existence of informa¬ 
tion in Bank 010 was within the requirements of s. 
16(2) of the Act and thus the complaint in regard 
to this refusal was not well-founded. In regards to 
the exemptions claimed in respect of information 
held in Bank 015, the Privacy Commissioner con¬ 
cluded that, with the exception of two documents, 
the undisclosed material was properly exempted 
under the Act. The Privacy Commissioner asked the 
Solicitor General to disclose two documents but the 
request was refused. The Commissioner informed 
the appellant that this was the first case in which a 
Minister had refused to accept a recommendation 
that information be disclosed. The documents were 
subsequently disclosed, with portions excised, after 
the judicial review proceeding was initiated. 

Three years after the original access request, the 
appellant filed an application in the Federal Court, 
Trial Division under s. 41 of the Act for a review of 
CSIS’s refusal to disclose the information. Section 
41 provides that where a person has requested 
access to information, has been denied, and has hied 
a complaint with the Privacy Commissioner, he or 
she may then apply to the Federal Court for a judi¬ 
cial review of the refusal. 

CSIS released additional documents to the appel¬ 
lant in July 1992. CSIS disclosed 211 pages, por¬ 
tions of which were excised claiming exemptions 
under ss. 19, 21, 22(l)(a), 22(1 )(b) and 26 of the 
Act. CSIS maintains its position of non-disclosure 
with respect to all documents contained in Bank 
010 and the remainder of documents in Bank 015, 
including the excised portions therefrom, based on 
disclosure exemptions in ss. 19, 21,22 and 26 of the 
Act. 

Prior to the commencement of the judicial review 
hearing, the appellant hied notice of intent to chal¬ 
lenge the s. 51 mandatory procedure provision 
under ss. 7, 8 and 2(b) of the Charter. 

In the application, CSIS submitted a secret affida¬ 
vit of an officer of CSIS, hied on order of the court. 


ou de nier T existence de renseignements dans le 
hchier 010 respectait les exigences du par. 16(2) de 
la Loi et que la plainte s’y rapportant n’etait en con¬ 
sequence pas fondee. Relativement aux exceptions 
prevues par la Loi invoquees a l’egard de l’informa- 
tion se trouvant dans le hchier 015, le Commissaire 
a estime que la communication des elements avait 
a bon droit ete refusee, sauf pour deux documents. 
Le Commissaire a demande au solliciteur general de 
communiquer les deux documents en question, mais 
sa demande a ete rejetee. Le Commissaire a informe 
l’appelant que c’etait la premiere fois qu’un minis- 
tre refusait de donner suite a une telle recommanda- 
tion de sa part. Les documents — amputes toutefois 
de certaines parties — ont par la suite ete communi¬ 
ques a P appelant, apres le depot de sa demande de 
revision judiciaire. 

Trois ans apres la demande de communication 
initiale, T appelant a presente a la Section de pre¬ 
miere instance de la Cour federale, en vertu de l’art. 
41 de la Loi, une demande de revision de la decision 
du SCRS lui refusant la communication des ren¬ 
seignements sollicites. L’article 41 dispose que la 
personne qui s’est vue refuser la communication de 
renseignements et qui a depose une plainte aupres 
du Commissaire peut exercer un recours en revision 
devant la Cour federale. 

En juillet 1992, le SCRS a communique d’autres 
documents a l’appelant. II lui a fait parvenir 211 
pages, dont il avait retranche certaines parties sur 
le fondement des exceptions prevues par les art. 19, 
21 et 26, et les al. 22(1 )a) et b) de la Loi. Invoquant 
les exceptions etablies aux art. 19, 21, 22 et 26 de la 
Loi, le SCRS maintient son refus de communiquer 
tous les documents contenus dans le hchier 010 et le 
reste des documents que renferme le hchier 015, y 
compris les parties retranchees des documents deja 
communiques. 

Avant le debut de T audition de la demande de 
revision, T appelant a signihe son intention de con- 
tester, au regard des art. 7 et 8 et de Tal. 2b) de la 
Charte, la constitutionnalite de la procedure impera¬ 
tive prevue a Tart. 51. 

Durant Tinstance devant la Cour federale, le 
SCRS a produit un affidavit secret etabli par un 
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The affidavit informed the court whether personal 
information about the appellant existed in Bank 010 
and if it did exist, the documents were provided with 
an explanation of the claimed exemptions for exam¬ 
ination by the court. The undisclosed information 
that was contained in Bank 015 was also provided 
for examination by the court with an explanation of 
the exemption claimed. 


Both the Trial Division and appellate level of the 
Federal Court ruled that s. 51(2)(a) and (3) violated 
s. 2(b) of the Charter but that they were saved by s. 
1. Both levels of the Federal Court also found that 
the mandatory procedure in s. 51 did not violate s. 7, 
however they differed with respect to their charac¬ 
terizations of a right to privacy under s. 7. 


The appellant appeals to this Court on the issues 
as to whether s. 7 of the Charter is engaged by s. 
51(3), whether the violation of s. 2(b) is justifiable 
under s. 1 and costs. The Solicitor General cross¬ 
appeals on an issue of interpretation of s. 22(1 )(b) of 
the Act and whether “injury” contemplated in that 
section is restricted to injury to current ongoing or 
identifiable prospective investigations. 


III. Judgments Below 

The constitutional validity of s. 51 and the merits 
of the exemptions claimed by CSIS were determined 
separately in the Federal Court, Trial Division. The 
Court of Appeal consolidated the appeals on the 
constitutional question and the merits of the exemp¬ 
tions. 


de ses agents et depose par suite d’une ordon- 
nance de la Cour federale. L’affidavit indiquait a 
cette derniere s’il y avait ou non des renseigne- 
ments personnels sur F appelant dans le fichier 010 
et, lorsque de tels renseignements existaient, les 
documents etaient communiques a la cour, accom- 
pagnes duplications concernant les exceptions 
invoquees. Les renseignements qui figuraient dans 
le fichier 015 et que le SCRS avait refuse de com- 
muniquer ont egalement ete remis a la cour, avec 
des explications a Fegard de Texception revendi- 
quee. 

Tant la Section de premiere instance de la Cour ^ 
federale que la Cour d’appel federale ont juge que 
les par. 51(2) et (3) de la Loi portaient atteinte au 
droit garanti par l’al. 2b) de la Charte, mais que 
leur validite etait sauvegardee par T article premier. 
Toutes deux ont en outre conclu que la procedure 
imperative prevue par l’art. 51 ne violait pas Fart. 

7, mais elles ont qualifie differemment le droit a la 
protection de la vie privee que protegerait Fart. 7. 

19 

L" appelant demande a la Cour de decider si le par. 

51(3) de la Loi fait intervenir Fart. 7 de la Charte et 
si la violation de l’al. 2b) est justifiable au regard de 
F article premier. II nous demande en outre de sta- 
tuer sur les depens. Le solliciteur general se pour- 
voit de fagon incidente quant a F interpretation de 
Fat. 22(1 )b) de la Loi et a la question de savoir si 
le terme « nuire » qui y est employe ne vise que les 
enquetes en cours ou prevues. 

III. Les decisions des juridictions inferieures 

20 

La Section de premiere instance de la Cour fede¬ 
rale a statue separement sur la constitutionnalite 
de Fart. 51 et sur le bien-fonde des exceptions 
invoquees par le SCRS. La Cour d’appel a reuni 
les appels interjetes relativement aux deux ques¬ 
tions. 


A. Federal Court, Trial Division (1994), 80 F.T.R. 

81 and [1996] 3 F.C. 134 

Simpson J. ruled in the preliminary proceeding 
on the constitutional validity of s. 51. She held that 
any privacy rights protected by the Charter were 
not engaged by s. 51. She did, however, find that 


A. Section de premiere instance de la Cour fede¬ 
rale (1994), 80 F.T.R 81 et [1996] 3 C.F. 134 

Dans la procedure preliminaire, madame le juge 
Simpson s’est prononcee sur la constitutionnalite 
de Fart. 51. Elle a conclu que cette disposition ne 
soulevait aucun droit a la protection de la vie privee 
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s. 51 was contrary to s. 2(b) of the Charter but that 
such violation was saved by s. 1. 

B. Federal Court of Appeal, [2000] 3 F.C. 589 

The Federal Court of Appeal held that the man¬ 
datory in camera and ex parte provisions did not 
engage the liberty interest enshrined in s. 7. The 
court agreed with the decision of Simpson J. that the 
provisions are procedural in nature and do not inter¬ 
fere with the right of access granted by the Privacy 
Act. The Solicitor General did not appeal Simpson 
J.’s finding that the mandatory provisions in s. 51 
violate s. 2(b). The Court of Appeal held that the 
provisions were saved by s. 1. 


IV. Constitutional Questions 

The following constitutional questions were 
stated by Order of this Court on June 21, 2001: 

1. Do ss. 51(2)(«) and 51(3) of the Privacy Act, R.S.C. 
1985, c. P-21, as amended, infringe or deny the 
appellant’s rights or freedoms guaranteed by s. 2(b) 
of the Canadian Charter of Rights and Freedoms ? 

2. If the answer to Question 1 is in the affirmative, are 
ss. 51(2)(a) and 51(3) of the Privacy Act reasonable 
limits, prescribed by law, that can be demonstrably 
justified in a free and democratic society, pursu¬ 
ant to s. 1 of the Canadian Charter of Rights and 
Freedoms ? 


3. Does s. 51(3) of the Privacy Act infringe or deny the 
appellant’s rights and freedoms guaranteed by s. 7 of 
the Canadian Charter of Rights and Freedoms ? 

4. If the answer to Question 3 is in the affirmative, is 
s. 51(3) of the Privacy Act a reasonable limit, pre¬ 
scribed by law, that can be demonstrably justified in 
a free and democratic society, pursuant to s. 1 of the 
Canadian Charter of Rights and Freedoms ? 


garanti par la Charte. Elle a cependant juge que l’art. 
51 contrevenait a l’al. 2b) de la Charte, mais que sa 
validite etait sauvegardee par Particle premier. 

B. Cour d’appel federate, [2000] 3 C.F. 589 

La Cour d’appel federale a estime que les dispo¬ 
sitions imperatives concernant la tenue d’audiences 
a huis clos et en Pabsence d’une partie ne mettaient 
pas en jeu le droit a la liberte constitutionnalise a 
Part. 7. Elle a souscrit a l’opinion de madame le 
juge Simpson selon laquelle ces dispositions ont 
un caractere procedural et ne portent pas atteinte au 
droit d’acces a l’information reconnu par la Loi sur 
la protection des renseignements personnels. Le sol- 
liciteur general n’a pas appele de la conclusion du 
juge Simpson selon laquelle les dispositions impe¬ 
ratives de Part. 51 violent Pal. 2b). La Cour d’appel 
a juge que la validite de ces dispositions etait sauve¬ 
gardee par Particle premier. 

IV. Les questions constitutionnelles 

Le 21 juin 2001. la Cour a formule, par voie d’or- 
donnance, les questions constitutionnelles suivan- 
tes : 

1. Les paragraphes 51(2) et (3) de la Loi sur la protec¬ 
tion des renseignements personnels, L.R.C. 1985, 
ch. P-21, et ses modifications, portent-ils atteinte 
aux droits et libertes que Pal. 2b) de la Charte cana- 
dienne des droits et libertes garantit a l’appelant? 

2. Si la reponse a la premiere question est affirmative, 
les par. 51(2) et (3) de la Loi sur la protection des 
renseignements personnels constituent-ils des limi- 
tes raisonnables prescrites par une regie de droit, 
dont la justification peut se demontrer dans le cadre 
d’une societe fibre et democratique, au sens de Par¬ 
ticle premier de la Charte canadienne des droits et 
libertes ? 

3. Le paragraphe 51(3) de la Loi sur la protection des 
renseignements personnels porte-t-il atteinte aux 
droits et libertes que Part. 7 de la Charte canadienne 
des droits et libertes garantit a l’appelant? 

4. Si la reponse a la question 3 est affirmative, le par. 
51(3) de la Loi sur la protection des renseignements 
personnels constitue-t-il une limite raisonnable 
prescrite par une regie de droit, dont la justification 
peut se demontrer dans le cadre d’une societe fibre 
et democratique, au sens de Particle premier de la 
Charte canadienne des droits et libertes ? 
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V. Analysis 

It is important to clarify at the outset the meaning 
and effect of the mandatory in camera and ex parte 
provisions. Section 51 reads: 

51. (1) Any application under section 41 or 42 relat¬ 
ing to personal information that the head of a government 
institution has refused to disclose by reason of paragraph 
19(l)(a) or ( b ) or section 21 . . . shall be heard and deter¬ 
mined by the Associate Chief Justice of the Federal Court 
or by such other judge of the Court as the Associate Chief 
Justice may designate to hear the applications. 

(2) An application referred to in subsection (1) or an 
appeal brought in respect of such application shall 

(a) be heard in camera ; and 

(b) on the request of the head of the government 

institution concerned, be heard and determined in the 

National Capital Region described in the schedule to 

the National Capital Act. 

(3) During the hearing of an application referred to 
in subsection (1) or an appeal brought in respect of such 
application, the head of the government institution con¬ 
cerned shall, on the request of the head of the institu¬ 
tion, be given the opportunity to make representations ex 
parte. 

Section 51 requires a court, in an application for 
judicial review brought under s. 41 of the Act, to hear 
the application or any appeal therefrom in camera. 
Simpson J., in her s.l analysis, noted that there was 
a judicial practice of reading down s. 51 as requir¬ 
ing only those portions of the hearing in which the 
ex parte submissions are received to be in camera. I 
will discuss this practice later in my reasons. Suffice 
it to say, at this point, however, that such an inter¬ 
pretation cannot be reasonably supported on a plain 
reading of the Act. The provision is clear that the 
entire hearing and any appeal therefrom, are to be 
held in camera. 


Ex parte, in a legal sense, means a proceeding, 
or a procedural step, that is taken or granted at the 
instance of and for the benefit of one party only, 
without notice to or argument by any adverse party: 


V. L’analyse 

II importe au depart de clarifier le sens et l’ef- 
fet des dispositions imperatives concernant la tenue 
d’audiences a huis clos et en l’absence d’une partie. 
Void le texte de Tart. 51 : 

51. (1) Les recours vises aux articles 41 ou 42 et por- 
tant sur les cas ou le refus de donner communication de 
renseignements personnels est lie aux alineas 19(l)a) ou 
b) ou a Particle 21 [. . .] sont exerces devant le juge en 
chef adjoint de la Cour federale ou tout autre juge de cette 
Cour qu’il charge de leur audition. 

(2) Les recours vises au paragraphe (1) font, en pre¬ 
mier ressort ou en appel, l’objet d’une audition a huis 
clos; celle-ci a lieu dans la region de la capitale natio¬ 
nal definie a P annexe de la Loi sur la capitale nationale 
si le responsable de l’institution federale concernee le 
demande. 


(3) Le responsable de l’institution federale concernee 
a, au cours des auditions en premiere instance ou en appel 
et sur demande, le droit de presenter des arguments en 
l’absence d'une autre partie. 


Aux termes de Part. 51, le tribunal saisi d’une 
demande de revision presentee en vertu de 1’art. 
41 de la Loi doit, en premier ressort ou en appel, 
entendre la demande a huis clos. Dans son analyse 
relative a Particle premier, madame le juge Simpson 
a souligne que la Cour federale a pour pratique de 
donner une interpretation attenuante de Part. 51 et 
de n’ordonner le huis clos que pendant Paudition 
des arguments en P absence de P autre partie. Je vais 
examiner cette pratique plus loin dans mes motifs. 
Qu’il suffise pour l’instant de dire que la simple lec¬ 
ture de la Loi ne saurait raisonnablement appuyer 
une telle interpretation. Le texte de la disposition 
pertinente indique clairement que P audition de la 
demande et de tout appel s’y rapportant doit se 
derouler entierement a huis clos. 

En droit, l’expression ex parte (« en P absence 
d’une partie ») s’entend d’une procedure ou d’une 
etape de la procedure qui se deroule a la demande et 
au benefice d’une seule partie, sans avis a la partie 
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Attorney General of Manitoba v. National Energy 
Board, [1974] 2 F.C. 502 (T.D.). The circumstances 
in which a court will accept submissions ex parte 
are exceptional and limited to those situations in 
which the delay associated with notice would result 
in harm or where there is a fear that the other party 
will act improperly or irrevocably if notice were 
given. For instance, temporary injunctions are often 
issued ex parte in order to preserve the status quo 
for a short period of time before both parties can be 
heard (to prevent the demolition of a building, for 
example). 

Ex parte proceedings need not be held in camera. 
Indeed, ex parte submissions are often made in open 
court (in interlocutory matters, for example). In fact, 
an order will still be considered ex parte where the 
other party happens to be present at the hearing but 
does not make submissions (for instance, because 
of insufficient notice): Royal Bank v. W. Got & 
Associates Electric Ltd., [1994] 5 W.W.R. 337 (Alta. 
Q.B.), at para. 10, aff’d [1997] 6 W.W.R. 715 (Alta. 
C.A.), aff’d (without reference to this point) [1999] 
3 S.C.R. 408. On the other hand, other ex parte pro¬ 
ceedings are, by necessity, not held in public. An 
application for a wiretap authorization, for instance, 
must be made both ex parte and in camera. 


In all cases where a party is before the court on 
an ex parte basis, the party is under a duty of utmost 
good faith in the representations that it makes to the 
court. The evidence presented must be complete 
and thorough and no relevant information adverse 
to the interest of that party may be withheld: Royal 
Bank, supra, at para. 11. Virtually all codes of pro¬ 
fessional conduct impose such an ethical obligation 
on lawyers. See for example the Alberta Code of 
Professional Conduct, c. 10, r. 8. 

Section 51 of the Privacy Act contemplates 
the following: where a “foreign confidence” or 
“national security” exemption is claimed by a gov¬ 
ernment institution, the hearing must be held in 
camera (s. 51(2)(a)). This means that the hearing 
is not open to the public but the applicant is not 


adverse ou presentation d’arguments de sa part : 
Procureur general du Manitoba c. Office national 
de I’energie, [1974] 2 C.F. 502 (l re inst.). Les tribu- 
naux n’entendent des arguments de cette fagon qu’a 
titre exceptionnel, lorsque le delai occasionne par la 
signification d’un avis serait prejudiciable ou que 
l’on craint que l’autre partie n’agisse de facon irre- 
guliere ou irrevocable si un avis lui est donne. Par 
exemple, il arrive souvent qu’une injonction provi- 
soire soit decernee en T absence de F autre partie afin 
de maintenir brievement le statu quo, jusqu’ a ce que 
les deux parties puissent etre entendues (afin de pre- 
venir la demolition d’un immeuble par exemple). 

Une instance ex parte ne se deroule pas neces- 
sairement a huis clos. De fait, des arguments pre¬ 
sents ex parte sont souvent entendus dans le cadre 
d’une audience publique (en matiere interlocutoire 
par exemple). En fait, une ordonnance est consi- 
deree rendue ex parte lorsque 1’autre partie assiste 
a 1’audience mais ne presente pas d’arguments (en 
raison, par exemple, d’un avis insuffisant) : Royal 
Bank c. W. Got & Associates Electric Ltd., [1994] 

5 W.W.R. 337 (B.R. Alb.), par. 10, conf. par [1997] 

6 W.W.R. 715 (C.A. Alb.), conf. (sans mention de 
cette question) par [1999] 3 R.C.S. 408. Par contre, 
d’autres procedures ex parte se deroulent necessai- 
rement a huis clos, notamment les demandes d’auto- 
risation d’ecoute electronique, qui sont entendues a 
la fois ex parte et a huis clos. 

La partie qui plaide ex parte devant un tribunal 
a 1’obligation de presenter ses arguments avec la 
bonne foi la plus absolue. Elle doit offrir une preuve 
complete et detaillee, et n’omettre aucune donnee 
pertinente qui soit defavorable a son interet : Royal 
Bank, precite, par. 11. Presque tous les codes de 
deontologie professionnelle applicables aux avo- 
cats leur font cette obligation. Voir, par exemple, 
VAlberta Code of Professional Conduct, ch. 10, 
regie 8. 

L’ article 51 de la Loi sur la protection des rensei- 
gnements personnels envisage la situation suivante : 
lorsqu’une institution federale invoque l’exception 
relative a un « renseignement confidentiel de source 
etrangere »ouala« securite nationale »,1’audience 
doit se derouler a huis clos (par. 51(2)). Cela signifie 
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excluded and may participate. In the course of that 
in camera hearing, the government institution may 
request that the applicant be excluded and, in such 
a case, the court must hear the government ex parte 
(s. 51(3)) (and, of course, still in camera ). Therefore 
it is only through the operation of ss. 51 (2)(a) and 
51(3) together that the appellant is excluded from 
the proceeding. 


Properly understood, the constitutional challenge 
on the basis of s. 7 relates essentially to the appel¬ 
lant’s exclusion from the hearing as a result of the 
operation of ss. 51 (2)(a) and 51(3) together, result¬ 
ing in portions of the government’s submissions 
being ex parte and in camera and therefore unavail¬ 
able to the appellant. It is the exclusion of the appel¬ 
lant from portions of the government’s submissions 
that is alleged to be contrary to the principles of 
fundamental justice. As for the s. 2(b) challenge, it 
relates to the statutory requirement that the entire 
hearing be in camera, inclusive of the ex parte sub¬ 
missions. It is the mandatory exclusion of the public 
and the media, (of which the appellant is a member) 
from the proceedings that the appellant alleges vio¬ 
lates s. 2(b) of the Charter. 

A. Section 7 

In addition to his claim under s. 7, the appellant 
also argued a violation of s. 8 of the Charter. The 
arguments presented under s. 8 are entirely sub¬ 
sumed under s. 7 and need not be addressed inde¬ 
pendently. 

The appellant argues that the right to security of 
the person protected by s. 7 of the Charter protects 
the right to privacy in a biographical core of infor¬ 
mation to which an individual would wish to con¬ 
trol access. This biographical core of information 
includes information which tends to reveal intimate 
details of lifestyle and individual personal or politi¬ 
cal choices. This right to privacy is said to include a 
concomitant right of access to personal information 
in the hands of government in order that an indi¬ 
vidual may know what information the government 
possesses. This, in turn, will ensure that government 
action in the collection of personal information can 


que le public ne peut assister a 1’audience, mais le 
demandeur n’en est pas pour autant exclu et il peut 
y prendre part. Pendant cette audience a huis clos, 

1’institution federale peut demander 1’exclusion du 
demandeur et, en pared cas, le tribunal doit enten¬ 
dre 1’institution en 1’absence du demandeur (par. 
51(3)) (et toujours a huis clos, bien sur). En conse¬ 
quence, ce n’est que par 1’application successive des 
par. 51(2) et (3) que 1’appelant est exclu de la salle 
d’audience. 

29 

En definitive, la contestation constitutionnelle 
fondee sur l’art. 7 vise essentiellement l’exclusion 
de 1’appelant de 1’audience resultant de 1’applica¬ 
tion combinee des par. 51(2) et (3), situation qui a 
pour effet que certains des arguments de l’Etat sont 
alors presentes a la fois ex parte et a huis clos et 
sont, de ce fait, inconnus de 1’appelant. De preten- 
dre l’appelant, c’est son exclusion de cette partie de 
1’instance qui est contraire aux principes de justice 
fondamentale. L’argument fonde sur l’al. 2b) con- 
cerne l’obligation faite par la Loi au tribunal de 
tenir toute l’audience a huis clos, y compris durant 
la presentation d’arguments en P absence de P autre 
partie. Selon l’appelant, c’est l’exclusion imperative 
du public et des medias (dont il fait partie) qui viole 
Pal. 2b) de la Charte. 

A. L’article 7 

30 

L’appelant a plaide qu’il y avait atteinte non 
seulement a Part. 7 mais egalement a Part. 8 de 
la Charte. Ses arguments etant les memes dans les 
deux cas, il n’est pas necessaire de les examiner 
separement. 

31 

L’appelant soutient que le droit a la securite de 
la personne garanti a Part. 7 de la Charte protege le 
droit de l’individu au respect de sa vie privee rela- 
tivement a un ensemble de renseignements person¬ 
nels auxquels il pourrait vouloir restreindre l’acces. 

Cet ensemble comprend des renseignements ten- 
dant a devoiler des details intimes sur le mode de 
vie de l’interesse, ainsi que sur ses choix personnels 
ou politiques. Ce droit a la vie privee emporterait 
corollairement pour le citoyen le droit d’acces aux 
renseignements personnels que l’Etat detient a son 
sujet ahn de pouvoir en connaitre la teneur. Grace a 
ce droit d’acces, les mesures gouvernementales de 
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be scrutinized and inaccuracies in the information 
collected may be corrected. Any limit on this right 
to access must accord with the principles of funda¬ 
mental justice. Following this argument, the appel¬ 
lant submits that the procedural provisions in s. 51 
directly affect an individual’s ability to “control 
such information in the hands of the state” and for 
that reason the procedural unfairness created by s. 
51 violates s. 7 of the Charter. 


32 



The Federal Court of Appeal, citing R. v. 
Dyment, [1988] 2 S.C.R. 417, R. v. Beare, [1988] 
2 S.C.R. 387, B. (R.) v. Children’s Aid Society of 
Metropolitan Toronto, [1995] 1 S.C.R. 315, and R. 
v. O’Connor, [1995] 4 S.C.R. 411, observed that 
there is an emerging view that the liberty interest in 
s. 7 of the Charter protects an individual’s right to 
privacy. They accepted the appellant’s view that in 
order for the right to informational privacy to have 
any substantive meaning it must be concerned both 
with the acquisition and the subsequent use of per¬ 
sonal information. Recognizing that one has a legiti¬ 
mate interest in ensuring that information has been 
properly collected and is being used for the proper 
purpose, the Court of Appeal held that the right to 
privacy includes the ability to control the dissemina¬ 
tion of personal information obtained by the govern¬ 
ment. To this end the court stated (at para. 169): 


In a case such as this where an individual may not be 
fully aware of the information collected and retained by 
the government, the ability to control the dissemination 
of personal information is dependent on a corollary right 
of access, if only to verify the information’s accuracy. In 
short a reasonable expectation of access is a corollary to 
the reasonable expectation of privacy. 


In my view, it is unnecessary to the disposition of 
this case to decide whether a right to privacy com¬ 
prising a corollary right of access to personal infor¬ 
mation triggers the application of s. 7 of the Charter. 
Assuming, for the purposes of this analysis, that the 
appellant has suffered a deprivation of his liberty or 
security of the person interest, that deprivation is not 
contrary to the principles of fundamental justice. In 


collecte de renseignements personnels pourraient 
etre controlees et toute inexactitude des renseigne¬ 
ments recueillis pourrait etre corrigee. Toute restric¬ 
tion de ce droit d’acces devrait respecter les princi- 
pes de justice fondamentale. L’ appelant soutient en 
consequence que les dispositions procedurales pre- 
vues par Tart. 51 affectent directement la capacite 
d’une personne de [TRADUCTION] « verifier quels 
renseignements se trouvent en la possession de 
l’Etat » et que, pour cette raison, l’iniquite procedu¬ 
ral creee par Tart. 51 viole Tart. 7 de la Charte. 

Se referant aux arrets R. c. Dyment, [1988] 2 
R.C.S. 417, R. c. Beare, [1988] 2 R.C.S. 387, B. (R.) 
c. Children ’s Aid Society of Metropolitan Toronto, 
[1995] 1 R.C.S. 315, et R. c. O’Connor, [1995] 4 
R.C.S. 411. la Cour d’appel federale a signale qu’il 
se degage une tendance reconnaissant que le droit 
a la liberte garanti aux individus par Tart. 7 de la 
Charte protege le droit de ceux-ci au respect de leur 
vie privee. Elle a retenu Targument de Tappelant 
portant que, pour avoir un sens concret, le droit a la 
vie privee en matiere de renseignements personnels 
doit viser tant leur acquisition que leur utilisation 
subsequente. Reconnaissant qu’une personne a le 
droit legitime de s’assurer que les renseignements 
la concernant ont ete recueillis de facon reguliere et 
qu’ils sont utilises a des fins licites, la Cour d’appel 
a conclu que le droit a la vie privee suppose la capa¬ 
cite de controler la diffusion des renseignements 
personnels recueillis par l’Etat (au par. 169) : 

Dans un cas comme celui-ci ou un individu n’est peut- 
etre pas parfaitement au courant des renseignements que 
le gouvernement a recueillis et conserves, la capacite 
de controler la diffusion de renseignements personnels 
depend d’un droit d’acces connexe, ne serait-ce que pour 
verifier 1’exactitude des renseignements. Bref, 1’attente 
raisonnable en ce qui concerne l’acces est liee a 1’attente 
raisonnable en ce qui concerne la vie privee. 

A mon avis, il est inutile pour trancher le present 
pourvoi de decider si un droit a la vie privee assorti 
corollairement d’un droit d’acces a l’information 
personnelle declenche l’application de Tart. 7 de la 
Charte. A supposer, pour les besoins de T analyse, 
que T appelant subisse une privation de son droit a 
la liberte ou a la securite de sa personne, cette pri¬ 
vation n’est pas contraire aux principes de justice 
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order to determine whether an alleged deprivation of 
the right to life, liberty and security of the person is 
or is not in accordance with the principles of funda¬ 
mental justice, it is necessary to appreciate the exact 
nature of the deprivation. Here, without deciding if 
there is a deprivation of a liberty or security interest, 
we can take the alleged deprivation to be as stated by 
the appellant: he claims that he has a right to access 
personal information already in the hands of govern¬ 
ment in order to correct inaccurate information and 
ensure that the information was collected lawfully. 
He then asserts that this component of his liberty 
and security interest is infringed by the mandatory 
secrecy of some of the government’s submissions. 


The appellant stresses that it is the manda¬ 
tory nature of s. 51(3) that does not comply with 
the principles of fundamental justice. Because the 
provisions are mandatory, the court does not have 
the discretion to control what information should 
be provided to an applicant in order to enable him 
or her to challenge effectively the government’s 
refusal to disclose information and the legitimacy 
of the exemption claimed. The appellant submits 
that a provision permitting ex parte and in camera 
proceedings must contain a judicial discretion to 
provide the applicant with sufficient information in 
order to answer the government’s case effectively. 
This could be accomplished, the appellant submits, 
through the use of judicial summaries similar to 
those that are used in wiretap proceedings. 


I agree with the view expressed by the Federal 
Court of Appeal that there is a disharmony between 
the appellant’s proposed solution of judicial sum¬ 
maries and the alleged Charter violation brought 
about by the mandatory ex parte submissions at the 
request of a government institution. Section 46 of 
the Act provides a court with the authority to receive 
representations ex parte and conduct hearings in 
camera in order to guard against the inadvertent 
disclosure of information the government institution 
may have legitimately refused to confirm exists, as 


fondamentale. Pour juger si la pretendue privation 
du droit d’un individu a la vie, a la liberie ou a la 
securite de sa personne est conforme ou non aux 
principes de justice fondamentale, il est necessaire 
d’apprecier la nature exacte de la privation. En l’es- 
pece, sans pour autant decider s’il y a violation du 
droit a la liberie ou a la securite, nous pouvons nean- 
moins examiner la pretendue privation telle qu’elle 
a ete enoncee par l’appelant : il pretend qu’il a le 
droit de consulter les renseignements personnels le 
concernant que detient deja l’Etat ahn de faire cor- 
riger toute information inexacte et de s’assurer que 
ces renseignements ont ete recueillis legalement. Il 
poursuit en affirmant que le caractere imperative - 
ment secret de la procedure par laquelle l’Etat pre¬ 
sente certains arguments porte atteinte a cet aspect 
de son droit a la vie et a la securite de sa personne. 

L’appelant souligne que c’est le caractere impera- 
tif du par. 51(3) qui est incompatible avec les princi¬ 
pes de justice fondamentale. En raison du caractere 
imperatif de ces dispositions, le tribunal est prive 
du pouvoir discretionnaire de decider quels rensei¬ 
gnements devraient etre communiques au deman- 
deur pour lui permettre de contester effectivement 
le refus de 1’institution federale et la legitimite de 
1’exception invoquee par cette derniere. L’appelant 
fait valoir qu’une disposition autorisant la tenue 
d’audiences ex parte et a huis clos doit conferer au 
tribunal le pouvoir discretionnaire de faire en sorte 
que le demandeur dispose de suffisamment d’infor¬ 
mation pour etre vraiment en mesure de repondre 
aux pretentions de l’Etat. A cette fin, il preconise 
l’etablissement de resumes judiciaries semblables a 
ceux utilises dans le cadre des demandes d’autorisa- 
tion d’ecoute electronique. 

A l’instar de la Cour d’appel federale, j’estime 
qu’il y a absence de connexite entre la solution pro- 
posee par l’appelant, savoir le recours a des resu¬ 
mes judiciaries, et la violation de la Charte qu’en- 
trainerait le fait que des arguments de 1’institution 
federale sont imperativement entendus ex parte sur 
demande en ce sens de cette derniere. L’ article 46 de 
la Loi habilite le tribunal a entendre des arguments 
en T absence d’une partie et a tenir des audiences 
a huis clos afin de prevenir la divulgation acciden- 
telle de renseignements dont 1’institution federale a 
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well as information that may be found to be properly 
exempted: 

46. (1) In any proceedings before the Court arising 
from an application under section 41, 42 or 43, the Court 
shall take every reasonable precaution, including, when 
appropriate, receiving representations ex parte and con¬ 
ducting hearings in camera, to avoid the disclosure by the 
Court or any person of 

(a) any information or other material that the head of a 
government institution would be authorized to refuse 
to disclose if it were requested under subsection 12(1) 
or contained in a record requested under the Access to 
Information Act, or 

(b) any information as to whether personal informa¬ 
tion exists where the head of a government institution, 
in refusing to disclose the personal information under 
this Act, does not indicate whether it exists. 

(2) The Court may disclose to the appropriate author¬ 
ity information relating to the commission of an offence 
against any law of Canada or a province on the part of any 
officer or employee of a government institution, if in the 
opinion of the Court there is evidence thereof. 

When a court exercises its discretion under s. 46 to 
receive evidence ex parte, either through a confi¬ 
dential affidavit or otherwise, there is no obligation 
to provide the applicant with a judicial summary. 
The Privacy Act does not impose an obligation on a 
court to prepare a judicial summary of evidence in 
any circumstance. The appellant has not challenged 
the discretionary power of a court to accept ex parte 
submissions under s. 46. The alternative to the man¬ 
datory in camera and ex parte provisions in s. 51 is 
therefore the discretion conferred on the court under 
s. 46 to order proceedings in camera or accept sub¬ 
missions ex parte. 


In any event, I fail to see how a judicial sum¬ 
mary of the evidence would assist the appellant. 
Where the institution body has refused to confirm 
or deny the existence of information a judicial sum¬ 
mary is simply inappropriate. Where the existence 
of information is known to the appellant, the use of 


pu legitimement refuser de confirmer l’existence ou 
qui pourraient etre juges validement soustraits a la 
communication : 

46. (1) A l’occasion des procedures relatives aux 
recours prevus aux articles 41, 42 ou 43, la Cour prend 
toutes les precautions possibles, notamment, si c’est indi- 
que, par la tenue d’audiences a huis clos et T audition 
d’arguments en l’absence d’une partie, pour eviter que 
ne soient divulgues de par son propre fait ou celui de 
quiconque : 

a) des renseignements qui justifient un refus de com¬ 
munication de renseignements personnels demandes 
en vertu du paragraphe 12(1) ou de renseignements 
contenus dans un document demande sous le regime 
de la Loi sur I’acces a /’ information', 

b) des renseignements faisant etat de 1’existence de 
renseignements personnels que le responsable d’une 
institution federale a refuse de communiquer sans 
indiquer s’ils existaient ou non. 

(2) Dans les cas ou, a son avis, il existe des elements 
de preuve touchant la perpetration d’infractions aux lois 
federates ou provinciales par un cadre ou employe d’une 
institution federale, la Cour peut faire part a Tautorite 
competente des renseignements qu’elle detient a cet 
egard. 

Lorsque, en application de l’art. 46, le tribunal 
exerce son pouvoir discretionnaire d’entendre des 
arguments en Tabsence d’une partie, notamment 
par l’examen d’un affidavit confidentiel, il n’est pas 
tenu de remettre un resume judiciaire au demandeur. 
En aucun cas la Loi sur la protection des renseigne¬ 
ments personnels n’oblige le tribunal a etablir un 
resume de la preuve. L’appelant n’a pas conteste le 
pouvoir discretionnaire que Tart. 46 accorde au tri¬ 
bunal d’entendre des arguments en Tabsence d’une 
partie. La solution de rechange aux dispositions 
imperatives de Tart. 51 touchant la tenue d’audien¬ 
ces a huis clos et ex parte residerait done dans le 
pouvoir discretionnaire que Tart. 46 reconnait au 
tribunal d’ordonner le huis clos ou d’entendre des 
arguments en Tabsence d’une partie. 

Quoi qu’ il en soit, je ne vois pas en quoi un resume 
judiciaire de la preuve serait utile a T appelant. Dans 
le cas ou T institution federale refuse de confirmer 
ou de nier l’existence de renseignements, un resume 
judiciaire ne convient tout simplement pas. Lorsque 
Tappelant connait l’existence des renseignements, 
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judicial summaries would not appreciably increase 
the amount of information already available to the 
appellant through the public affidavits. The public 
affidavits outline the purpose of the exemption, its 
importance and the risk associated with disclosure. 
The secret affidavit and the ex parte submissions 
directly involve the information exempted, if any 
exists. I accept the respondent’s claim that a judicial 
summary could not provide any further detail with¬ 
out compromising the very integrity of the informa¬ 
tion. 


Furthermore, the use of judicial summaries 
would increase the risk of inadvertent disclosure of 
the information or its source. Parliament has seen fit, 
in those cases involving national security or foreign 
confidences, to provide for the maximum protection 
against disclosure. For a court to embark upon pre¬ 
paring summaries of confidential information would 
imperil confidentiality without adding much to the 
transparency requested by the appellant. 


It remains to determine whether the requirement 
in s. 51(3) that a court accept ex parte submissions 
on request of the government institution refusing to 
disclose information is contrary to the principles of 
fundamental justice. As I have already noted, the 
circumstances in which a court will accept ex parte 
submissions are exceptional. The circumstances in 
which a court will be obliged to hear ex parte sub¬ 
missions at the request of one party are even more 
exceptional. The question is whether, in the context 
of this case, such a provision is consistent with the 
principles of fundamental justice. I believe that it 
is. 

The principles of fundamental justice are 
informed in part by the rules of natural justice and 
the concept of procedural fairness. What is fair in 
a particular case will depend on the context of the 
case: Knight v. Indian Head School Division No. 
19, [1990] 1 S.C.R. 653, at p. 682; Baker v. Canada 
(Minister of Citizenship and Immigration), [1999] 


le recours a un resume judiciaire n’augmentera pas 
sensiblement la quantite des renseignements dont il 
dispose deja grace aux affidavits publics. Ces der- 
niers font etat de la raison pour laquelle T exception 
est invoquee, de son importance et du risque que 
comporte la divulgation des renseignements deman- 
des. L’affidavit secret et les arguments presentes en 
F absence de 1’autre partie portent directement sur 
les renseignements inconsultables, a supposer qu’ils 
existent. J’accepte l’argument de l’intime selon 
laquelle un resume judiciaire ne pourrait donner de 
precisions supplementaires sans compromettre l’in- 
tegrite meme des renseignements. 

De plus, le recours a un resume judiciaire accroi- 
trait le risque de divulgation accidentelle des rensei¬ 
gnements ou de leur provenance. Dans les situations 
mettant en jeu la securite nationale ou des rensei¬ 
gnements confidentiels de source etrangere, le legis- 
lateur a juge bon de proteger au maximum ce type 
d’information contre la divulgation. Si les tribunaux 
etaient appeles a resumer des renseignements con¬ 
fidentiels, une telle mesure compromettrait la con- 
hdentialite de ceux-ci sans favoriser beaucoup la 
transparence recherchee par T appelant. 

Reste la question de savoir si 1’obligation qu’a 
le tribunal, aux termes du par. 51(3), d’entendre 
sur demande les arguments de 1’institution fede- 
rale concernee en T absence de T autre partie est 
contraire aux principes de justice fondamentale. 
Comme je l’ai signale precedemment, ce n’est que 
dans des circonstances exceptionnelles qu’un tribu¬ 
nal entend des arguments en l’absence d’une partie. 
Les cas dans lesquels un tribunal est tenu de le faire 
a la demande de Tune des parties sont encore plus 
rares. La question qui se pose est de savoir si, dans 
le contexte de la presente affaire, la disposition pres- 
crivant une telle obligation est compatible avec les 
principes de justice fondamentale. Je crois que oui. 

Les regies de justice naturelle et la notion d’equite 
procedural font partie des principes de justice fon¬ 
damentale. Ce qui est equitable dans une affaire 
donnee depend du contexte de cette affaire : Knight 
c. Indian Head School Divisioti No. 19, [1990] 1 
R.C.S. 653, p. 682; Baker c. Canada (Ministre 
de la Citoyennete et de l’Immigration), [1999] 2 



24 


RUBY V. CANADA (SOLICITOR GENERAL) Arbour J. 


[2002] 4 S.C.R. 


40 


2 S.C.R. 817, at para. 21; Chiarelli v. Canada 
(Minister of Employment and Immigration), [1992] 
1 S.C.R. 711, at p. 743. As stated by La Forest J. for 
the majority in R. v. Lyons, [1987] 2 S.C.R. 309, at 
p. 361, and quoted with approval in Chiarelli, supra, 
at p. 743: 

It is clear that, at a minimum, the requirements of 
fundamental justice embrace the requirements of pro¬ 
cedural fairness (see, e.g., the comments to this effect 
of Wilson J. in Singh v. Minister of Employment and 
Immigration, [1985] 1 S.C.R. 177, at pp. 212-13). It is 
also clear that the requirements of fundamental justice 
are not immutable; rather, they vary according to the con¬ 
text in which they are invoked. Thus, certain procedural 
protections might be constitutionally mandated in one 
context but not in another. 

In assessing whether a procedure accords with the 
principles of fundamental justice, it may be neces¬ 
sary to balance the competing interests of the state 
and individual: Chiarelli, supra, at p. 744, citing 
Thomson Newspapers Ltd. v. Canada (Director 
of Investigation and Research, Restrictive Trade 
Practices Commission), [1990] 1 S.C.R. 425, at 
p. 539. It is also necessary to consider the statutory 
framework within which natural justice is to oper¬ 
ate. The statutory scheme may necessarily imply a 
limit on disclosure. “The extent of the disclosure 
required by natural justice may have to be weighed 
against the prejudice to the scheme of the Act which 
disclosure may involve”: W. Wade and C. Forsyth, 
Administrative Law (8th ed. 2000), at p. 509. See 
also Baker, supra, at para. 24. 


As a general rule, a fair hearing must include 
an opportunity for the parties to know the oppos¬ 
ing party’s case so that they may address evidence 
prejudicial to their case and bring evidence to prove 
their position: see generally Wade and Forsyth, 
supra, at p. 506; S. A. de Smith, J. Jowell and H. 
Woolf, Judicial Review of Administrative Action 
(5th ed. 1995), at p. 441; D. R Jones and A. S. 
de Villars, Principles of Administrative Law (3rd 
ed. 1999), at p. 261. The exclusion of the appellant 
from portions of the government’s submissions is an 
exceptional departure from this general rule. The 


R.C.S. 817, par. 21; Chiarelli c. Canada (Ministre 
de I’Emploi et de VImmigration), [1992] 1 R.C.S. 
711, p. 743. Comme l’a dit le juge La Forest au nom 
des juges majoritaires de la Cour dans R. c. Lyons, 
[1987] 2 R.C.S. 309, p. 361 (cite avec approbation 
dans Chiarelli, precite, p. 743) : 

Evidemment, les exigences de la justice fondamentale 
englobent tout au moins l’equite en matiere de procedure 
(voir par, par exemple, les observations dans ce sens 
faites par le juge Wilson dans Tarret Singh c. Ministre de 
I’Emploi et de Vlmmigration, [1985] 1 R.C.S. 177, aux 
pp. 212 et 213). II est egalement clair que les exigences 
de la justice fondamentale ne sont pas immuables; elles 
varient selon le contexte dans lequel on les invoque. 
Ainsi, certaines garanties en matiere de procedure pour- 
raient etre requises par la Constitution dans une situation 
donnee et ne pas l’etre dans une autre. 

Pour juger si une procedure est conforme a la jus¬ 
tice fondamentale, il peut etre necessaire de sou- 
peser les interets opposes de l’Etat et du particu- 
lier : Chiarelli, precite, p. 744, citant Thomson 
Newspapers Ltd. c. Canada (Directeur des enquetes 
et recherches, Commission sur les pratiques restric- 
tives du commerce), [1990] 1 R.C.S. 425, p. 539. II 
est egalement necessaire d’examiner le cadre legis- 
latif dans lequel doivent etre appliquees les regies 
de justice naturelle. Ce cadre peut, par necessite, 
impliquer la restriction de la communication de la 
preuve : [TRADUCTION] « L’etendue de la commu¬ 
nication de la preuve requise par la justice naturelle 
peut devoir etre appreciee au regard du prejudice 
que la communication est susceptible de causer au 
regime etabli par la Loi » : W. Wade et C. Forsyth, 
Administrative Law (8 e ed. 2000), p. 509. Voir ega¬ 
lement 1’arret Baker, precite, par. 24. 

En regie generale, le droit d’une partie a une 
audience equitable emporte celui de prendre con- 
naissance de la preuve de la partie adverse afin 
de pouvoir repondre a tout element prejudiciable 
a sa cause et apporter des elements de preuve au 
soutien de celle-ci : voir, generalement, Wade et 
Forsyth, op. cit., p. 506; S. A. de Smith, J. Jowell et 
FI. Woolf, Judicial Review of Administrative Action 
(5 e ed. 1995), p. 441; D. P. Jones et A. S. de Villars, 
Principles of Admhustrative Law (3 e ed. 1999), 
p. 261. L’exclusion de l’appelant pendant l’audi- 
tion de certains arguments de l’Etat constitue une 
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appellant operates in an informational deficit when 
trying to challenge the legitimacy of the exemptions 
claimed by the government. However, the general 
rule does tolerate certain exceptions. As indicated 
earlier, some situations require a measure of secrecy, 
such as wiretap and search warrant applications. In 
such circumstances, fairness is met through other 
procedural safeguards such as subsequent disclo¬ 
sure, judicial review and rights of appeal. In other 
cases, for instance where a privilege is successfully 
asserted, the content of the disputed information 
may never be revealed (see R. v. Brown, [2002] 2 
S.C.R. 185, 2002 SCC 32; R. v. McClure, [2001] 1 
S.C.R. 445, 2001 SCC 14). 


The context of this case is therefore critical. As 
I indicated earlier, the constitutional challenge is 
very narrow. The s. 7 challenge relates only to the 
lack of discretion of the court to decide whether a 
government institution which refuses to disclose 
information should be allowed to make ex parte 
submissions. Section 51(3) requires a court to hear 
submissions ex parte at the request of a government 
institution. The appellant is not challenging the right 
of a government institution, when faced with an 
access to information request under s. 12 of the Act, 
to refuse to disclose certain information on the basis 
of the exemptions enumerated in the Act. The appel¬ 
lant also does not challenge the right of the govern¬ 
ment under s. 16(2) to refuse to confirm or deny the 
existence of personal information when claiming 
an exemption. Within the context of a valid statu¬ 
tory scheme that permits the government to refuse 
to confirm or deny the existence of information 
(we must assume that it is valid since it is not chal¬ 
lenged) and where the judicial review may conclude 
that the information was properly withheld and must 
therefore not be disclosed, it necessarily follows that 
a government institution must be able to make sub¬ 
missions ex parte. Accepting that it is appropriate 
for the government to refuse to disclose information 
when there is a legitimate exemption and accepting 
that it is not inappropriate for the government, when 
claiming an exemption, to refuse to confirm or deny 
the existence of information, it can only follow that 


derogation exceptionnelle a cette regie generale. 
L’appelant se trouve de ce fait desavantage, etant 
prive de donnees susceptibles de servir a contester 
la legitimite des exceptions invoquees. Toutefois, la 
regie generale souffre certaines exceptions. Comme 
je l’ai dit precedemment, le secret s’impose par- 
fois, notamment en cas de demandes d’autorisation 
d’ecoute electronique ou de mandat de perquisi¬ 
tion. En pareils cas, l’equite est assuree par d’autres 
garanties procedurales telles que la communication 
subsequente de la preuve, le controle judiciaire et 
le droit d’appel. Dans d’autres situations, par exem- 
ple lorsque le secret professionnel est invoque avec 
succes, la teneur des renseignements en litige peut 
ne jamais etre devoilee (voir R. c. Brown, [2002] 2 
R.C.S 185, 2002 CSC 32; R. c. McClure, [2001] 1 
R.C.S. 445, 2001 CSC 14). 

Le contexte est done crucial en l’espece. Comme 
je l’ai indique plus tot, la question constitutionnelle 
a une portee tres limitee. La contestation fondee sur 
Tart. 7 ne vise que l’absence de pouvoir discretion- 
naire permettant au tribunal de decider si T institu¬ 
tion federale concernee devrait etre autorisee a pre¬ 
senter des arguments en T absence de T autre partie. 
Le paragraphe 51(3) oblige le tribunal, lorsque l’ins- 
titution federale concernee le demande, a entendre 
ses arguments en T absence de T autre partie. 
L’appelant ne conteste pas le droit d’une institution 
federale a laquelle une demande de communication 
est presentee en application de Tart. 12 de la Loi de 
refuser de communiquer certains renseignements 
en invoquant les exceptions prevues par la Loi. II 
ne conteste pas non plus le droit que le par. 16(2) 
reconnait a T institution de refuser de confirmer ou 
de nier T existence de renseignements personnels 
lorsqu’il invoque une exception. Vu l’existence d’un 
regime legislatif valide autorisant l’Etat a refuser de 
confirmer ou de nier T existence de renseignements 
(nous devons en effet supposer sa validite puisqu’il 
n’est pas conteste) et le fait que le tribunal saisi 
d’un recours en revision peut conclure que la com¬ 
munication des renseignements demandes a a bon 
droit ete refusee et que, de ce fait, ceux-ci ne doi- 
vent pas etre divulgues, il s’ensuit necessairement 
qu’une institution federale doit avoir la possibilite 
de presenter des arguments en T absence de T autre 
partie. Si Ton reconnait, d’une part, que l’Etat peut 
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the government must have the capacity to proceed 
ex parte. 


For all the exemptions in the Act other than s. 
19( I )(a) or (b) or s. 21 the government’s ability to 
make ex parte submissions is subject to the discre¬ 
tion of the reviewing court. Through the mandatory 
ex parte provision in s. 51(3), Parliament has seen 
fit to assert the special sensitive nature of the infor¬ 
mation involved and has provided added protec¬ 
tion and assurance against inadvertent disclosure. 
Even though the adversarial challenge to the claim 
of exemptions in such cases is limited, recourse to 
the Privacy Commissioner and to two levels of court 
who will have access to the information sought and 
to the evidence supporting the claimed exemption 
is sufficient, in my view, to meet the constitutional 
requirements of procedural fairness in this context. 


The purpose of the exemption contained in s. 
19(l)(a) and (b) is to prevent an inadvertent dis¬ 
closure of information obtained in confidence from 
foreign governments or institutions. This provision 
is directly aimed at the state’s interest in preserving 
Canada’s present supply of intelligence information 
received from foreign sources. Section 21 is aimed 
at Canada’s national security interests. The appel¬ 
lant acknowledges that the state’s legitimate inter¬ 
est in protection of information which, if released, 
would significantly injure national security is a 
pressing and substantial concern. This Court recog¬ 
nized the interest of the state in protecting national 
security and the need for confidentiality in national 
security matters in Chiarelli, supra, at p. 745. 

The mandatory ex parte in camera provision is 
designed to avoid the perception by Canada’s allies 


a juste titre refuser de communiquer des renseigne- 
ments lorsqu’une exception legitime lui permet de 
le faire et, d’autre part, qu’il n’est pas deraisonna- 
ble que l’Etat, lorsqu’il invoque 1’application d’une 
exception, refuse de confirmer ou de nier 1’existence 
de renseignements, il s’ensuit necessairement qu’il 
doit avoir la possibilite de presenter des arguments 
en 1’absence de 1’autre partie. 

Pour toutes les exceptions prevues par la Loi, sauf 
celles etablies par l’al. 19(l)a) ou b) ou Part. 21, la 
possibilite pour l’Etat de presenter des arguments 
en l’absence de l’autre partie depend de l’exercice 
par le tribunal de revision de son pouvoir discre- 
tionnaire a cet egard. En etablissant la procedure 
ex parte imperative prevue au par. 51(3), le legis¬ 
lates a voulu affirmer le caractere particulierement 
delicat des renseignements en jeu et il a cree une 
garantie supplementaire contre les risques de divul¬ 
gation accidentelle. Meme si le debat contradictoire 
est limite lorsque la legitimite des exceptions invo- 
quees est contestee dans des affaires de cette nature, 
l’existence d’un recours devant le Commissaire et 
les deux sections de la Cour federale — juridictions 
qui auront toutes acces aux renseignements deman- 
des et a la preuve presentee pour justifier P excep¬ 
tion invoquee — permet, a mon avis, de satisfaire en 
l’espece aux exigences constitutionnelles en matiere 
d’equite procedurale. 

L’exception prevue aux al. 19(I )a) et b ) vise a 
prevenir la divulgation accidentelle de renseigne¬ 
ments obtenus a titre confidentiel de gouvernements 
ou d’organismes etrangers. Elle vise directement 
l’interet de l’Etat a maintenir ses sources etrangeres 
de renseignements. L’article 21 tend a proteger les 
interets du Canada en matiere de securite nationale. 
L’appelant reconnait que l’interet legitime de l’Etat 
a proteger des renseignements qui, s’ils etaient 
divulgues, porteraient sensiblement atteinte a la 
securite nationale est une preoccupation urgente et 
reelle. Dans l’arret Chiarelli, precite, p. 745, la Cour 
a reconnu l’interet de l’Etat a proteger la securite 
nationale ainsi que la necessite de proteger le secret 
dans les affaires touchant a celle-ci. 

Les dispositions imperatives pourvoyant a la 
tenue d’audiences ex parte et a huis clos ont pour 
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and intelligence sources that an inadvertent disclo¬ 
sure of information might occur, which would in 
turn jeopardize the level of access to information 
that foreign sources would be willing to provide. 
In her reasons, Simpson J. reviewed five affida¬ 
vits filed by the respondent from CSIS, the RCMP, 
the Department of National Defence (“DND”), 
and two from the Department of External Affairs 
(“DEA”). These affidavits emphasize that Canada 
is a net importer of information and the information 
received is necessary for the security and defence of 
Canada and its allies. The affidavits further empha¬ 
size that the information providers are aware of 
Canada’s access to information legislation. If the 
mandatory provisions were relaxed, all predict that 
this would negatively affect the flow and quality of 
such information. This extract from one of the affi¬ 
davits from the DEA is typical: 


Canada is not a great power. It does not have the infor¬ 
mation gathering and assessment capabilities of, for 
instance, the United States, the United Kingdom or 
France. Canada does not have the same quantity or qual¬ 
ity of information to offer in exchange for the informa¬ 
tion received from the countries which are our most 
important sources. If the confidence of these partners in 
our ability to protect information is diminished, the fact 
that we are a relatively less important source of informa¬ 
tion increases our vulnerability to having our access to 
sensitive information cut off. 

. . . Without these extra procedural protections [the man¬ 
datory in camera nature of the hearing and the right to 
make ex parte representations provided for in s. 51] the 
substantive protections in sections 19 and 21 are greatly 
diminished in value. The confidence in foreign states 
would be diminished because, while the Government 
of Canada could give assurances that a request for such 
information could and would be refused under Canadian 
law, it could not give assurances that it would necessarily 
be protected from inadvertent disclosure during a hear¬ 
ing. 


In her reasons Simpson J. provided a brief over¬ 
view of the affidavit evidence. The affidavit from 
CSIS stated that sensitive information is received 


objet d’eviter que les allies et les sources de ren- 
seignements du Canada aient l’impression qu’une 
divulgation accidentelle pourrait survenir et que, 
pour cette raison, ils soient moins disposes a com- 
muniquer des renseignements a notre pays. Dans 
ses motifs, madame le juge Simpson a examine cinq 
affidavits deposes par l’intime, trois ayant ete etablis 
par le SCRS, la GRC et le ministere de la Defense 
nationale (« MDN ») respectivement, et deux par le 
ministere des Affaires etrangeres (« MAE »). Les 
auteurs de ces affidavits insistent sur le fait que le 
Canada est un importateur net d’information et que 
1’information recueillie est necessaire a la securite 
et a la defense du Canada et de ses allies. Ils ajou- 
tent que les sources de renseignements connaissent 
les dispositions legislatives canadiennes en matiere 
d’acces a l’information. Tous affirment que l’assou- 
plissement des dispositions imperatives aurait un 
effet nefaste sur la circulation des renseignements 
et la qualite de ceux-ci. L’extrait suivant de l’un des 
affidavits du MAE est representatif : 

[TRADUCTION] Le Canada n’est pas une grande puis¬ 
sance. II n’a pas la meme capacite de recueillir et d’eva- 
luer l’information que les Etats-Unis, le Royaume-Uni 
ou la France, par exemple. II ne peut offrir en echange le 
meme volume et la meme qualite de renseignements qu’il 
obtient des pays qui sont sa principale source d’informa¬ 
tion. Si la confiance de ces partenaires dans notre aptitude 
a proteger ces renseignements venait a etre ebranlee, le 
fait que nous soyons une source d’information relative- 
ment moins importante que d’autres accroit le risque 
que les portes d’acces aux renseignements delicats nous 
soient fermees. 

... A defaut de ces sauvegardes supplementaires d’ordre 
procedural [la tenue obligatoire d’une audience a huis 
clos et le droit de presenter des arguments en l’absence 
d’une autre partie, prevus a l’art. 51], les protections 
[substantielles qui font l’]objet des articles 19 et 21 de 
la Loi perdraient largement de leur valeur. La confiance 
des gouvernements etrangers ne serait plus la meme, car 
si le Canada peut donner l’assurance qu’une demande 
visant a obtenir ce genre d’information pourrait etre et 
serait rejetee en vertu de la loi canadienne, il ne pourrait 
garantir que l’information serait necessairement protegee 
contre une divulgation involontaire survenant au cours 
d’une audition. 

Dans ses motifs, madame le juge Simpson a 
donne un apercu de la preuve par affidavit. Le SCRS 
dit qu’on lui communique des renseignements 
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on the understanding that neither the source nor the 
information will be disclosed unless the provider 
consents. The affidavit from the RCMP representa¬ 
tive discussed the agreements, as for example with 
Interpol, which operate on the basis that information 
will be kept confidential. The DND affidavit predicts 
that increasing the number of persons with access to 
information during the legal review process would 
“almost certainly restrict, if not completely elimi¬ 
nate” the possibility of Canada receiving informa¬ 
tion in the future. One of the affidavits from DEA 
observed that international convention and practice 
dictates that such information is received in confi¬ 
dence unless there is an express agreement to the 
contrary. The other DEA affidavit noted first that 
confidentiality is necessary to protect information 
critical to diplomacy, intelligence, and security. This 
affidavit acknowledged that whether the predicted 
drying up of information would actually occur if 
the mandatory protections were loosened would be 
hard to know since “you don’t know what you are 
not getting”, but he stressed his belief that under a 
different calculation of risks and benefits, foreign 
sources would likely screen information passed to 
Canada for fear that it would be compromised. 


In the Privacy Act Parliament has recognized and 
attempted to balance the interests of the appellant 
in accessing personal information held by govern¬ 
ment institutions with the significant and legiti¬ 
mate interest of the state in national security and 
in maintaining foreign confidences. Only in the 
exceptional and limited circumstance where a gov¬ 
ernment institution is claiming an exemption on the 
basis that the information involves national security 
and foreign confidences will the procedural regime 
in s. 51 requiring ex parte in camera proceedings be 
activated. The principles of fundamental justice do 
not require that the applicant have the most favour¬ 
able proceedings. They do require that the proceed¬ 
ings be fair: Lyons, supra, at p. 362; Winnipeg Child 
and Family Services v. K.L.W., [2000] 2 S.C.R. 519, 


delicats pour autant que ni les renseignements non 
plus que leur origine ne seront devoiles sans le con- 
sentement de la source. L’ affidavit du representant 
de la GRC fait etat d’ententes conclues, par exem- 
ple avec Interpol, et fondees sur le principe que 
les renseignements echanges demeureront con- 
fidentiels. Pour sa part, le representant du MDN 
estime que l’accroissement du nombre de person- 
nes ayant acces aux renseignements dans le cadre 
d’un recours en revision aurait [TRADUCTION] 
« pour consequence quasi certaine de restreindre, 
sinon d’ecarter completement » la possibility que 
le Canada obtienne des renseignements a l’avenir. 
Dans un des affidavits du MAE, T auteur signale 
que la pratique et 1’usage internationaux prescri- 
vent que de tels renseignements soient obtenus 
sous le sceau de la confidentiality, sauf entente 
expresse a l’effet contraire. L’auteur du second 
affidavit du MAE souligne d’abord que la con¬ 
fidentiality est necessaire a la protection d’infor- 
mations cruciales en matiere de diplomatic, de 
renseignement et de securite. II reconnait qu’il est 
impossible de predire avec certitude qu’il y aurait 
tarissement des sources de renseignements du 
Canada si les dispositions de la Loi etaient assou- 
plies, car [TRADUCTION] « on ne connait pas ce 
que Ton n’obtient pas ». II dit cependant estimer 
que, apres devaluation des risques et des avan- 
tages, les sources etrangeres communiqueraient 
vraisemblablement moins de renseignements au 
Canada de crainte qu’ils ne soient divulgues. 

En adoptant la Loi sur la protection des rensei¬ 
gnements personnels, le legislateur a reconnu le 
droit de 1’appelant d’avoir acces aux renseigne¬ 
ments personnels que defied a son sujet une insti¬ 
tution federale et le droit important et legitime de 
l’Etat de ve filer a la securite nationale et de prote- 
ger les renseignements de source etrangere obtenus 
a titre confidentiel, et il a tente d’etablir un equilibre 
entre les deux. Ce n’est que dans le cas exception- 
nel et bien precis ou une institution federale refuse 
de communiquer des renseignements au motif qu’ils 
touchent a la securite nationale ou a des renseigne¬ 
ments confidentiels de source etrangere que s’appli¬ 
que la procedure etablie a l’art 51, savoir la tenue 
obligatoire d’audiences ex parte et a huis clos. Les 
principes de justice fondamentale n’exigent pas que 
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The Privacy Act includes alternative procedural 
protections in order to protect the interests of appli¬ 
cants. The government does not have unrestrained 
use of the exemptions. The government bears the 
burden of establishing that the information is prop¬ 
erly exempted (s. 47). As mentioned before, when 
making ex parte submissions to the reviewing 
court, the government institution is under a duty 
to act in utmost good faith and must make full, fair 
and candid disclosure of the facts, including those 
that may be adverse to its interest. I also stress 
again that recourse to these exemptions is subject 
to two independent levels of scrutiny: the Privacy 
Commissioner and the Federal Court on a judicial 
review application under s. 41. Both the Privacy 
Commissioner and the reviewing court have access 
to the information that is being withheld (ss. 34(2) 
and 45) in order to determine whether an exemp¬ 
tion has been properly claimed. In addition, the 
Federal Court has the power to order the release of 
the personal information if the court determines that 
the material was not received in confidence from a 
foreign source or is not within the bounds of the 
national security exemption. 


The appellant argues that the provision for dis¬ 
cretion in other contexts involving national security, 
such as those at issue in Chiarelli, supra, shows that 
there is neither the need, nor the constitutional jus¬ 
tification for the mandatory rule in s. 51 of the Act. 
It is true that s. 51(3) grants no discretion to the 
reviewing court to receive submissions ex parte. 
However, in order to determine whether the proce¬ 
dure accords with the principles of fundamental jus¬ 
tice, in this case, it must be considered in the specific 
context in which it arises. 


le demandeur beneheie de la procedure la plus favo¬ 
rable, mais ils requierent que la procedure soit equi¬ 
table : Lyons, precite, p. 362; Office des services a 
Venfant et a lafamille de Winnipeg c. K.L.W., [2000] 
2 R.C.S. 519, 2000 CSC 48, par. 130; B. (R.), pre¬ 
cite, par. 101. 

La Loi sur la protection des renseignements per¬ 
sonnels comporte d’autres garanties procedurales 
visant a proteger les droits des personnes deman¬ 
dant l’acces a des renseignements. L'Etat ne peut 
invoquer les exceptions a son gre. La charge d’eta- 
blir le bien-fonde du refus de communication des 
renseignements demandes lui incombe (art. 47). 
Comme je l’ai mentionne precedemment, l’institu- 
tion federale qui presente des arguments en F ab¬ 
sence de F autre partie devant le tribunal de revision 
est tenue d’agir avec la bonne foi la plus absolue et 
d’exposer les faits de maniere complete, franche et 
impartiale, y compris ceux qui pourraient lui etre 
defavorables. Je rappelle egalement que le bien- 
fonde d’une exception peut etre conteste successi- 
vement devant deux juridictions independantes : le 
Commissaire et, au moyen du recours prevu a Fart. 
41, la Cour federale. Tant le Commissaire que la 
Cour federale ont acces aux renseignements dont 
la communication est refusee (par. 34(2) et art. 45) 
pour decider si F exception est invoquee a bon droit. 
De plus, la Cour federale peut ordonner la commu¬ 
nication des renseignements personnels lorsqu’elle 
estime qu’ils n’ont pas ete obtenus a titre confiden- 
tiel d’une source etrangere ou qu’ils ne relevent pas 
de F exception relative a la securite nationale. 

L’appelant plaide que l’existence du pouvoir dis- 
cretionnaire accorde dans d’autres contextes tou- 
chant la securite nationale, par exemple les circons- 
tances de F arret Chiarelli, precite, demontre que la 
regie imperative prevue par Fart. 51 de la Loi n’est 
ni necessaire ni justihee du point de vue constitu- 
tionnel. II est vrai que, aux termes du par. 51(3), le 
tribunal de revision n’a pas le pouvoir discretion- 
naire de decider de l’opportunite d’entendre des 
arguments en F absence de F autre partie. Toutefois, 
pour determiner si, en l’espece, la procedure est 
conforme aux principes de justice naturelle, it faut 
F examiner eu egard au contexte precis dans lequel 
elle s’applique. 
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I agree with the observations of both Simpson J. 
and the Federal Court of Appeal that if the statu¬ 
tory scheme in s. 51 were discretionary as opposed 
to mandatory, it is virtually certain that a reviewing 
court would exercise its discretion to hear the matter 
in camera and accept submissions ex parte when¬ 
ever the government presented appropriate evidence 
that the undisclosed material was received in con¬ 
fidence from foreign sources or involved national 
security. 

It is also important to understand that the infor¬ 
mation withheld from an applicant under these 
exemptions may be quite innocuous to the appli¬ 
cant but, rather, reveal the interest of a government 
institution in other persons or groups or reveal the 
source of information, as in the case of information 
received from foreign sources. Section 19 protects 
information received in confidence from foreign 
sources regardless of how innocuous it may be as it 
relates to the applicant. 

In this case, given the statutory framework, the 
narrow basis of the appellant’s constitutional chal¬ 
lenge and the significant and exceptional state and 
social interest in the protection of information 
involved, I find that the mandatory ex parte and in 
camera provisions do not fall below the level of fair¬ 
ness required by s. 7. 


B. Section 2(b) 

The respondent did not appeal the finding of 
the motions judge (Simpson J.) that the manda¬ 
tory nature of ss. 51(2)(a) and 51(3) infringe the 
appellant’s rights and freedoms as guaranteed by s. 
2(b). Simpson J. held that the appellant’s rights as a 
reader were directly affected if the hearing was held 
ex parte and in camera. In such situations, members 
of the public, including the press, are excluded. As a 
member of the reading public the appellant was enti¬ 
tled to raise s. 2(b) to challenge the mandatory ex 
parte and in camera provision in s. 51. In support of 
this, Simpson J. cited Edmonton Journal v. Alberta 
(Attorney General), [1989] 2 S.C.R. 1326, for the 


A 1’instar de madame le juge Simpson et de la 
Cour d’appel federale, j’estime que si la procedure 
etablie a l’art. 51 etait discretionnaire plutot qu’im- 
perative, il est a peu pres certain que le tribunal de 
revision exercerait son pouvoir discretionnaire de 
tenir 1’audience a huis clos et d’entendre des argu¬ 
ments en 1’absence de T autre partie dans tous les 
cas ou l’Etat etablit que les renseignements dont la 
communication est refusee sont des renseignements 
confidentiels de source etrangere ou des renseigne¬ 
ments touchant a la securite nationale. 

II importe egalement de comprendre que les ren¬ 
seignements dont la communication est refusee sur 
le fondement de ces exceptions peuvent etre tout a 
fait inoffensifs pour le demandeur, mais avoir pour 
effet soit de reveler l’interet que porte 1’institution 
federale a d’autres personnes ou a d’autres groupes 
soit de devoiler la source de l’information, comme 
dans le cas de renseignements emanant de l’etran- 
ger. L’article 19 protege les renseignements de 
source etrangere obtenus a titre confidentiel, aussi 
inoffensifs soient-ils pour le demandeur. 

Dans la presente affaire, vu le cadre legislatif 
applicable, la portee restreinte de la question cons- 
titutionnelle soulevee par T appelant, de meme que 
l’interet a la fois important et exceptionnel de l’Etat 
et de la societe dans la protection des renseignements 
concernes, j’estime que les dispositions imperatives 
requerant la tenue d’audiences a huis clos et ex parte 
respectent l’obligation d’equite decoulant de l’art. 7 
de la Charte. 

B. L’alinea 2b) 

L’intime n’a pas interjete appel de la conclusion 
du juge des requetes (madame le juge Simpson) 
voulant que le caractere imperatif des par. 51(2) 
et (3) porte atteinte aux droits et liberies garantis a 
1’appelant par l’al. 2b). Madame le juge Simpson 
a conclu que les droits de T appelant en tant que 
lecteur etaient directement touches si 1’audience 
se deroulait ex parte et a huis clos. En pared cas, 
le public, y compris la presse, serait exclu. En tant 
que membre du public lecteur, 1’appelant pouvait 
contester, sur le fondement de l’al. 2b), les dispo¬ 
sitions de l’art. 51 imposant la tenue d’audiences 
ex parte et a huis clos. Au soutien de cette con- 
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principle that freedom of expression in s. 2(b) pro¬ 
tects both listeners and readers. 


The concept of open courts is deeply embedded 
in our common law tradition and has found consti¬ 
tutional protection in s. 2(b) of the Charter. This 
Court confirmed in Canadian Broadcasting Corp. v. 
New Brunswick (Attorney General), [1996] 3 S.C.R. 
480, the importance of this principle, which is inex¬ 
tricably linked to the rights guaranteed by s. 2(b). As 
stated by La Forest J. at para. 23: 

Openness permits public access to information about the 
courts, which in turn permits the public to discuss and 
put forward opinions and criticisms of court practices 
and proceedings. While the freedom to express ideas 
and opinions about the operation of the courts is clearly 
within the ambit of the freedom guaranteed by s. 2(b), 
so too is the right of members of the public to obtain 
information about the courts in the first place. Cory J. 
in Edmonton Journal described the equally important 
aspect of freedom of expression that protects listeners as 
well as speakers and ensures that this right to information 
about the courts is real and not illusory. At pages 1339- 
40, he states: 


That is to say as listeners and readers, members of the 
public have a right to information pertaining to public 
institutions and particularly the courts. Here the press 
plays a fundamentally important role. It is exceedingly 
difficult for many, if not most, people to attend a court 
trial. Neither working couples nor mothers or fathers 
house-bound with young children, would find it pos¬ 
sible to attend court. Those who cannot attend rely in 
large measure upon the press to inform them about 
court proceedings — the nature of the evidence that 
was called, the arguments presented, the comments 
made by the trial judge — in order to know not only 
what rights they may have, but how their problems 
might be dealt with in court. It is only through the 
press that most individuals can really learn of what is 

transpiring in the courts. They as “listeners” or readers 
have a right to receive this information. Only then can 
they make an assessment of the institution. Discussion 
of court cases and constructive criticism of court 
proceedings is dependent upon the receipt by the 

public of information as to what transpired in court. 


elusion, le juge Simpson a cite 1’arret Edmonton 
Journal c. Alberta (Procureur general), [1989] 2 
R.C.S. 1326, ou la Cour a dit que la liberte d’ex- 
pression garantie par Tal. 2b) protege tant l’audi- 
teur que le lecteur. 

Le principe de la publicite des debats judiciai- 
res est profondement enracine dans notre tradi¬ 
tion de common law, et il est protege constitution- 
nellement par l’al. 2b) de la Charte. Dans Societe 
Radio-Canada c. Nouveau-Brunswick (Procureur 
general), [1996] 3 R.C.S. 480, la Cour a continue 
L importance de ce principe, qui est inextricable - 
ment lie aux droits garantis par Tal. 2b). Comme l’a 
dit le juge La Forest au par. 23 : 

Grace a ce principe [la publicite des debats en justice], le 
public a acces a l’information concernant les tribunaux, 
ce qui lui permet ensuite de discuter des pratiques des tri¬ 
bunaux et des procedures qui s’y deroulent, et d’emettre 
des opinions et des critiques a cet egard. La liberte d’ex- 
primer des idees et des opinions sur le fonctionnement 
des tribunaux releve clairement de la liberte garantie a 
Tal. 2b), mais en releve egalement le droit du public 
d’obtenir au prealable de Tinformation sur les tribunaux. 
Dans Edmonton Journal, le juge Cory a decrit l’autre 
aspect tout aussi important de la liberte d’expression 
qui protege a la fois ceux qui s’expriment et ceux qui les 
ecoutent, et qui garantit que ce droit a l’information sur 
les tribunaux est reel et non illusoire. Aux pages 1339 et 
1340, il a dit ceci : 

C’est done dire que, comme ensemble d’auditeurs et 
de lecteurs, le public a le droit d’etre informe de ce 
qui se rapporte aux institutions publiques et particu- 
lierement aux tribunaux. La presse joue ici un role 
fondamental. Il est extremement difficile pour beau- 
coup, sinon pour la plupart, d’assister a un proces. Ni 
les personnes qui travaillent ni les peres ou meres qui 
restent a la maison avec de jeunes enfants ne trouve- 
raient le temps d’assister a l’audience d’un tribunal. 
Ceux qui ne peuvent assister a un proces comptent en 
grande partie sur la presse pour etre tenus au courant 
des instances judiciaires — la nature de la preuve 
produite, les arguments presentes et les remarques 
faites par le juge du proces — et ce, non seulement 
pour connaitre les droits qu’ils peuvent avoir, mais 
pour savoir comment les tribunaux se prononceraient 
dans leur cas. C’est par l’intermediaire de la presse 
seulement que la plupart des gens peuvent reellement 

savoir ce qui se passe devant les tribunaux. A titre 
d’« auditeurs » ou de lecteurs, ils ont droit a cette 
information. C’est comme cela seulement qu’ils 
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Practically speaking, this information can only be 

obtained from the newspapers or other media. 


That the right of the public to information relating to 
court proceedings, and the corollary right to put forward 
opinions pertaining to the courts, depend on the freedom 
of the press to transmit this information is fundamental 
to an understanding of the importance of that freedom. 
The full and fair discussion of public institutions, which 
is vital to any democracy, is the raison d’etre of the s. 
2(b) guarantees. Debate in the public domain is predi¬ 
cated on an informed public, which is in turn reliant 
upon a free and vigorous press. The public’s entitlement 
to be informed imposes on the media the responsibil¬ 
ity to inform fairly and accurately. This responsibility 
is especially grave given that the freedom of the press 
is, and must be, largely unfettered. [Emphasis added by 
La Forest J.] 


To the extent that the in camera provision excludes 
both the appellant and the public from the proceed¬ 
ings it is clear that the provision violates s. 2(b). The 
respondent did not appeal the finding of Simpson J. 
that the mandatory nature of ss. 51(2)(a) and 51(3) 
infringe the appellant’s rights and freedoms as guar¬ 
anteed by s. 2(b). The respondent has not challenged 
the appellant’s standing to challenge the provision 
under s. 2(b). I therefore assume, without comment, 
that he has standing to do so. 


It remains to determine whether the in camera 
provision in s. 51(2)(o) can be saved by s. 1 as a 
reasonable limit that can be demonstrably justi¬ 
fied in a free and democratic society. I conclude 
that it cannot. In relation to s. 21. the appellant 
concedes that the protection of information which 
could reasonably be expected to be injurious to 
Canada’s national security is a pressing and sub¬ 
stantial concern. In reference to s. 19(l)(a) and ( b ) 
I agree with Simpson J. that the preservation of 
Canada’s supply of intelligence information from 
foreign sources is also a pressing and substantial 
objective. In camera hearings reduce the risk of an 


peuvent evaluer l’institution. L’analyse des decisions 

judiciaires et la critique constructive des procedures 

judiciaires dependent des informations que le public 

a recues sur ce qui se passe devant les tribunaux. En 

termes pratiques, on ne peut obtenir cette information 

que par les journaux et les autres medias. 

L’idee que le droit du public a 1’information concer- 
nant les procedures judiciaires et le droit correspondant 
d’emettre des opinions sur les tribunaux sont tributaires 
de la liberte de la presse de communiquer cette infor¬ 
mation est fondamentale pour bien comprendre l’im- 
portance de cette liberte. La raison d’etre des garanties 
de l’al. 2b) est de permettre des discussions completes 
et impartiales sur les institutions publiques, condition 
vitale a toute democratic. Le debat au sein du public sup¬ 
pose que ce dernier est informe, situation qui a son tour 
depend de l’existence d’une presse libre et vigoureuse. 
Le droit du public d’etre informe impose aux medias la 
responsabilite d’informer de faijon exacte et impartiale. 
Cette responsabilite est particulierement lourde, etant 
donne que la liberte de la presse s’exerce et doit s’exer- 
cer en grande partie sans entrave. [Soulignement du juge 
La Forest.] 

Dans la mesure ou la disposition prescrivant le 
huis clos exclut a la fois T appelant et le public, 
elle viole de toute evidence l’al. 2b). L’intime 
n’a pas appele de la conclusion du juge Simpson 
portant que la nature obligatoire des par. 51(2) 
et (3) porte atteinte aux droits et libertes garantis 
a Tappelant par l’al. 2b). Comme Tintime n’a pas 
plaide que Tappelant n’avait pas qualite pour con- 
tester la disposition au regard de l’al. 2b), je pre¬ 
sume en consequence, sans commenter ce point 
davantage, que ce dernier a la qualite requise pour 
le faire. 

II reste maintenant a decider si le par. 51(2), qui 
prescrit la tenue de T audience a huis clos, consti- 
tue une restriction raisonnable dont la justification 
peut se demontrer dans le cadre d’une societe libre 
et democratique et si, de ce fait, sa validite peut etre 
sauvegardee par T article premier. Je conclus que 
non. Relativement a Tart. 21, T appelant reconnait 
que la protection des renseignements dont la divul¬ 
gation risquerait vraisemblablement de porter preju¬ 
dice a la securite nationale du Canada est une pre¬ 
occupation urgente et reelle. En ce qui a trait aux 
al. 19(l)a) et b), je souscris a l’opinion de madame 
le juge Simpson que la preservation des sources 
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inadvertent disclosure of sensitive information and 
thus the provision is rationally connected to the 
objective. 


The provision fails, however, on the question of 
minimal impairment. Simpson J. identified a judi¬ 
cial practice of reading down s. 51 as requiring only 
those portions of the hearing in which the ex parte 
submissions are received to be in camera. Indeed, 
it is evident from her reasons that the Solicitor 
General consented to proceeding on such a basis 
in this case ((1994), 80 F.T.R. 81, at para. 5). As an 
example of this judicial practice Simpson J. cited 
Temette v. Canada (Solicitor General), [1992] 2 
F.C. 75 (T.D.). 


Temette was an application under s. 41 of the Act 
for a review of a refusal to disclose personal infor¬ 
mation pursuant to s. 21. Although the respondent 
Solicitor General hied a notice of motion in advance 
of the hearing for the hearing to be conducted in 
camera, at the commencement of the hearing the 
Solicitor General proposed, with the consent of the 
applicant and the intervener Privacy Commissioner, 
that the hearing proceed in open court with the 
exception that the ex parte submissions would be 
made in camera. The motions judge acknowledged 
that s. 51(2) provides that in an application such as 
the one before him, where the refusal to disclose 
personal information is based on s. 21, the hear¬ 
ing “ shall be heard in camera ” (emphasis added). 
Despite this, he ordered that the hearing proceed 
in public, as proposed, with the opportunity for the 
Solicitor General to make submission ex parte and 
in camera. He explained the reason for his order as 
follows (at p. 89): 

That order was based on the principle that the Court’s 
proceedings are open and public unless there be a par¬ 
ticular ground urged by a party that is deemed to war¬ 
rant exceptional proceedings in camera or ex parte. Such 
a ground exists by virtue of subsections 51(2) and (3). 
That provision is intended for the protection of public 
and private interests in information. If it is not seen as 


etrangeres de renseignements du Canada consti- 
tue egalement un objectif urgent et reel. Comme la 
tenue d’audiences a huis clos diminue le risque de 
divulgation accidentelle de renseignements delicats, 
il existe un lien rationnel entre la disposition et Fob- 
jectif qu’elle vise. 

Toutefois, la disposition ne resiste pas a T ana¬ 
lyse fondee sur l’atteinte minimale. Madame le 
juge Simpson a signale que les tribunaux ont 
pour pratique de donner une interpretation atte- 
nuante de l’art. 51 et de n’ordonner le huis clos 
que pendant T audition d’arguments en Tabsence de 
F autre partie. De fait, il ressort de ses motifs que le 
solliciteur general a en Fespece consenti a ce que 
la procedure se tienne ainsi ((1994), 80 F.T.R. 81, 
par. 5). A titre d’exemple de cette pratique, madame 
le juge Simpson a mentionne Taffaire Ternette c. 
Canada (Solliciteur general), [1992] 2 C.F. 75 (l re 
inst.). 

Dans Ternette, Finteresse avait exerce un recours 
en revision en vertu de l’art. 41 de la Loi apres 
s’etre vu refuser la communication de renseigne¬ 
ments personnels sur le fondement de Fart. 21. 
Malgre le fait qu’il avait produit au prealable un 
avis de requete sollicitant la tenue de F audience 
a huis clos, le solliciteur general intime avait pro¬ 
pose, au debut de F audience, avec le consentement 
du demandeur et de l’intervenant, le Commissaire, 
que les debats soient publics, sauf pendant F audi¬ 
tion des arguments en F absence de F autre partie. Le 
juge des requetes avait reconnu que, suivant le par. 
51(2), les recours visant un refus fonde sur Fart. 21 
« [ font ] [. . .] l’objet d’une audition a huis clos » 
(je souligne). Il avait neanmoins ordonne que 
F audience se deroule publiquement, comme on le 
proposait, mais que le solliciteur general ait la possi¬ 
bility de presenter a huit clos des arguments en F ab¬ 
sence de F autre partie. Il a explique sa decision de la 
maniere suivante (a la p. 89) : 

Cette ordonnance est fondee sur le principe selon 
lequel les procedures de la Cour ont lieu en public a 
moins qu’une partie n’invoque un motif particulier qui 
est repute justifier exceptionnellement une audience 
a huis clos ou en l’absence d’une partie. Pared motif 
decoule des paragraphes 51(2) et (3). Cette disposi¬ 
tion est destinee a proteger les interets public et prive. 
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necessary for protection of those interests for the entire 
proceedings but only for a portion of them to be held in 
camera, by counsel representing the head of the govern¬ 
ment institution concerned, by the applicant, or by the 
Privacy Commissioner, in my view it would be contrary 
to the longstanding tradition of our judicial system and 
the Rules of this Court ( Federal Court Rules, C.R.C., c. 
663) for the Court ex proprio motu to direct that the hear¬ 
ing be fully in camera. 


In our case, counsel for the Solicitor General 
informed the Court during oral argument that the 
hearing in this case before MacKay J. with respect 
to the merits of the exemptions claimed, was heard 
in camera. On the other hand, the hearings before 
Simpson J. on the constitutional questions were con¬ 
ducted in public. Counsel for the Solicitor General 
further represented to the Court that the Department 
of Justice has interpreted s. 51 narrowly, limiting the 
in camera requirement only to those portions of a 
hearing that concern the merits of the exemptions 
claimed under s. 19(l)(a) or (b) or s. 21 but allow¬ 
ing the Crown to consent to “collateral” issues (i.e., 
constitutional or procedural issues) being heard in 
open court. 

Aside from the constitutional issue, the 
Solicitor General’s interpretation of s. 51(2)(a) 
is not one that the statute can reasonably bear. 
Section 51(2)(a) mandates that the hearing of an 
application under s. 41 and an appeal therefrom 
relating to personal information that a govern¬ 
ment institution has refused to disclose by reason 
of s. 19(l)(a) or ( b) or s. 21 be heard in camera. 
Contrary to the apparent practice referred to by 
the Solicitor General, the statute does not limit 
the in camera requirement to only those parts of 
a hearing that involve the merits of an exemption. 
It is not open to the parties, even on consent, to 
bypass the mandatory in camera requirements of 
s. 51. Nor is open to a judge to conduct a hear¬ 
ing in open court in direct contradiction to the 
requirements of the statute, regardless of the pro¬ 
posal put forth by the parties. Unless the manda¬ 
tory requirement is found to be unconstitutional 
and the section is “read down” as a constitutional 


Si l’avocat representant le responsable de l’institution 
federale concernee, le requerant ou le Commissaire a la 
protection de la vie privee n’estiment pas necessaire, en 
vue de la protection de ces interets, que 1’audience au 
complet soit tenue a huis clos, mais qu’une partie seu- 
lement se deroule ainsi, la Cour irait, a mon avis, a l’en- 
contre de la tradition etablie depuis longtemps dans notre 
regime judiciaire et dans les Regies de la Cour ( Regies 
de la Cour federale, C.R.C., chap. 663) si elle ordonnait 
ex proprio motu que l’audience au complet soit tenue a 
huis clos. 

Dans la presente affaire, les avocats du sollici- 
teur general ont, pendant les plaidoiries, informe 
la Cour que le juge MacKay avait entendu a huis 
clos les arguments relatifs au bien-fonde des excep¬ 
tions invoquees, alors que les questions constitu- 
tionnelles avaient ete debattues devant madame le 
juge Simpson dans le cadre d’audiences publiques. 
Ils ont en outre fait valoir que le ministere de la 
Justice avait interprets l’art. 51 de maniere restric¬ 
tive, n’exigeant le huis clos que pendant l’audition 
des arguments relatifs au bien-fonde des exceptions 
invoquees en application de l’al. 19( 1 )a) ou b) ou de 
l’art. 21 et autorisant ses representants a consentir a 
1’audition publique des questions « incidentes » (de 
nature constitutionnelle ou procedural par exem- 
ple). 

Abstraction faite de la question constitutionnelle, 
cette interpretation du par. 51(2) ne peut raisonna- 
blement s’appuyer sur le texte de la loi. Le paragra- 
phe 51(2) prescrit 1’audition a huis clos, en premier 
ressort et en appel, de tout recours en revision exerce 
en vertu de l’art. 41 a la suite du refus d’une institu¬ 
tion federale, sur le fondement de l’al. 19( I )a) ou b) 
ou de l’art. 21, de communiquer des renseignements 
personnels. Contrairement a la pratique qui, selon le 
solliciteur general, aurait cours devant les tribunaux, 
la Loi ne limite pas l’application de l’obligation rela¬ 
tive au huis clos uniquement a 1’ audition des argu¬ 
ments portant sur le bien-fonde d’une exception. En 
effet, il n’est pas loisible aux parties, meme si elles 
y consentent toutes, d’ecarter les dispositions impe¬ 
ratives de l’art. 51 relatives au huis clos. II n’est pas 
non plus loisible au tribunal de tenir une audience 
publique et, de ce fait, de contrevenir directement 
a la loi, quoi que puissent proposer les parties a cet 
egard. A moins que la disposition creant 1’exigence 
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remedy, it cannot otherwise be interpreted to 
bypass its mandatory nature. 


The existence of this judicial practice makes 
clear, though, that the requirement that the entire 
hearing of a s. 41 application or appeal therefrom 
be heard in camera, as is required by s. 51 (2)(a), is 
too stringent. The practice endorsed by the Solicitor 
General and courts alike demonstrates that the sec¬ 
tion is overbroad in closing the court to the public 
even where no concern exists to justify such a depar¬ 
ture from the general principle of open courts. 


I have already concluded that the Privacy Act val¬ 
idly obliges a reviewing court to accept ex parte sub¬ 
missions from a government institution, on request, 
in order to prevent the inadvertent disclosure of sen¬ 
sitive information. It follows, for the same reasons, 
that these ex parte submissions must be received in 
camera. The appropriate remedy is therefore to read 
down s. 51(2)(a) so that it applies only to the ex 
parte submissions mandated by s. 51(3). A review¬ 
ing court retains the discretion, pursuant to s. 46, to 
conduct the remainder of the hearing or any portion 
thereof, either in public, or in camera, or in camera 
and ex parte. 


VI. Cross-Appeal 

Subsequent to the decision of Simpson J. in 
respect of the constitutionality of the provisions, 
MacKay J. ruled on the applicability of the various 
exemptions claimed. The cross-appeal concerns the 
decisions of MacKay J. ([1998] 2 F.C. 351) and the 
Federal Court of Appeal ([2000] 3 F.C. 589) with 
regards to the exemption in s. 22(1 ){b) specifically. 
MacKay J. held that CSIS was justified in claim¬ 
ing the exemption based on s. 22(1 )(6) as they had 
established a reasonable expectation of probable 


imperative ne soit jugee inconstitutionnelle et que, 
a title de reparation d’ordre constitutionnel, on ne 
lui donne une interpretation « attenuante », elle ne 
saurait etre interpretee d’une maniere permettant de 
faire abstraction de son caractere imperatif. 

L" existence de cette pratique des tribunaux fait ^ 
toutefois ressortir la rigueur excessive de Fobli- 
gation que 1’audition du recours en revision prevu 
a Fart. 41 et de tout appel s’y rapportant ait entie- 
rement lieu a huis clos. La pratique susmention- 
nee — a laquelle souscrivent le solliciteur et les tri¬ 
bunaux— demontre que le par. 51(2) a une portee 
excessive en ce qu’il exclut le public de T audience, 
meme en T absence de crainte justifiant une telle 
derogation au principe general de la publicite des 
debats en justice. 

J’ai conclu, plus tot, a la constitutionnalite des ^ 
dispositions de la Loi sur la protection des rensei- 
gnements personnels qui, sur demande en ce sens 
de F institution federale concernee, obligent le tri¬ 
bunal saisi d’un recours en revision a entendre les 
arguments de cette institution en l’absence de l’autre 
partie, afin de prevenir toute divulgation acciden- 
telle de renseignements delicats. II s’ensuit, pour les 
memes motifs, que ces arguments doivent egalement 
etre entendus a huis clos. La reparation convenable 
consiste done a donner une interpretation attenuante 
du par. 51(2), de fagon qu’il ne s’applique qu’aux 
audiences ex parte prescrites par le par. 51(3). Le 
tribunal saisi d’un recours en revision dispose, aux 
termes de Fart. 46, du pouvoir discretionnaire de 
poursuivre tout ou partie du reste de F audition en 
audience publique, a huis clos ou encore a huis clos 
et en F absence d’une partie. 

VI. Le pourvoi incident 

Apres le prononce de la decision de madame le 
juge Simpson sur la constitutionnalite des disposi¬ 
tions, le juge MacKay a statue sur l’applicabilite 
des differentes exceptions invoquees. Le pourvoi 
incident vise les decisions du juge MacKay ([1998] 

2 C.F. 351) et de la Cour d’appel federale ([2000] 

3 C.F. 589) concernant Fexception prevue a l’al. 
22(1)6). Le juge MacKay a estime que le SCRS 
avait invoque a bon droit cette exception, puisque 
Forganisme avait etabli que la divulgation des ren- 
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injury to investigations in general. MacKay J. com¬ 
mented that the only evidence on the public record 
before him was the public affidavit filed by CSIS. 
The evidence was uncontradicted and strengthened 
by CSIS’s secret affidavit. 

Soon after MacKay J. issued his reasons on 
the merits of the exemptions, the Federal Court of 
Appeal released its decision in Rubin v. Canada 
(Minister of Transport), [1998] 2 F.C. 430. Rubin 
involved the interpretation of s. 16(l)(c) of the 
Access to Information Act, R.S.C. 1985, c. A-l, a 
similar, almost identical, provision to s. 22(1 )(b) of 
the Act. The court in Rubin held that the exemption 
involved was limited to circumstances where a rea¬ 
sonable expectation of harm could be established to 
a current specific investigation or identifiable pro¬ 
spective investigation. The Federal Court of Appeal 
cited Rubin with approval and held that MacKay J. 
should not have extended the notion of injury in s. 
22(1 )(b) to investigations in general. The material 
was ordered sent back for a new review. 

In light of this Court’s decision in Lavigne v. 
Canada (Office of the Commissioner of Official 
Languages), [2002] 2 S.C.R. 773, 2002 SCC 53, 
the cross-appeal must be allowed and the decision 
of the motions judge restored. The motions judge 
interpreted s. 22(1 )(b) in a manner consistent with 
this Court’s ruling in Lavigne. The exemption in s. 
22(1 )(b) is not limited to current investigations or 
an identifiable prospective investigation. The appel¬ 
lant, respondent on cross appeal, did not challenge 
the finding of the motions judge that the Solicitor 
General had established a reasonable expectation 
of harm. The decision of MacKay J. is therefore 
restored. 

VII. Costs 

The appellant requested but was not awarded 
costs of his original application for a declaration that 
s. 51 was unconstitutional. Nor was he awarded costs 
on his appeal to the Federal Court of Appeal deal¬ 
ing with the constitutionality of s. 51. He asks this 
Court to award him costs on this appeal, the origi¬ 
nal constitutional application before Simpson J. of 


seignements risquerait vraisemblablement de nuire 
a ses activites d’enquete en general. II a fait observer 
que le seul element de preuve dans le dossier public 
dont il disposait Stait 1’affidavit public produit par le 
SCRS. Cet element de preuve n’a pas StS contredit 
et il etait StayS par l’affidavit secret du SCRS. 

Peu apres que le depot des motifs du juge MacKay 
quant au bien-fonde des exceptions, la Cour d’appel 
federale a rendu jugement dans 1’affaire Rubin c. 
Canada (Ministre des Transports), [1998] 2 C.F. 
430, qui portait sur 1’interpretation de l’al. 16(l)c) 
de la Loi sur I’acces a Vinformation, L.R.C. 1985, 
ch. A-l, disposition quasi identique a Tal. 22(1)/?) de 
la Loi. La cour a juge que 1’exception concernee ne 
pouvait etre invoquee que lorsqu’il etait etabli que la 
divulgation risquerait vraisemblablement de nuire a 
une enquete particuliere dSja en cours ou prevue. En 
Pespece, la Cour d’appel federale a cite et approuvS 
1’arret Rubin concluant que le juge MacKay n’aurait 
pas du etendre aux enquetes en general la notion de 
prejudice prevue a 1’ al. 22(1)/?). Elle a ordonne le 
renvoi des documents a la Section de premiere ins¬ 
tance en vue d’une nouvelle revision. 

Eu egard a I’arret de la Cour Lavigne c. Canada 
(Commissariat aux langues officielles), [2002] 
2 R.C.S. 773, 2002 CSC 53, le pourvoi incident 
doit etre accueilli et la decision du juge des reque- 
tes retablie. Le juge des requetes a interprets l’al. 
22(1)/?) d’une maniere compatible avec cet arret. 
L’exception prevue a l’al. 22(1)/?) ne s’applique 
pas qu’aux enquetes deja en cours ou prevues. 
L’appelant/intime au pourvoi incident n’a pas 
conteste la conclusion du juge des requetes selon 
laquelle le solliciteur gSnSral avait Stabli T existence 
d’un risque vraisemblable de prSjudice. La dScision 
du juge MacKay est en consSquence rStablie. 

VII. Les dSpens 

L’appelant a rSclamS sans succes les dSpens 
affSrents a sa demande initiale visant a faire dScla- 
rer Part. 51 inconstitutionnel. Il n’a pas non plus 
eu droit aux dSpens en Cour d’appel fSdSrale sur 
cette question. L’appelant demande a la Cour de 
lui accorder les dSpens affSrents au prSsent pourvoi 
ainsi qu’a la contestation constitutionnelle devant 
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the Federal Court, Trial Division and on the appeal 
of the constitutional issue to the Federal Court of 
Appeal. 

Although routinely costs follow the outcome of a 
case, this Court has the discretion, pursuant to s. 47 
of the Supreme Court Act, R.S.C. 1985, c. S-26, to 
award costs on an appeal regardless of the outcome. 
It also has the discretion to order the payment of 
costs of the proceedings in the courts below. 

The Privacy Act specifically contemplates an 
award of costs to an unsuccessful party where an 
important and novel issue has been raised. 


52. . . . 

(2) Where the Court is of the opinion that an appli¬ 
cation for review under section 41 or 42 has raised an 
important new principle in relation to this Act, the Court 
shall order that costs be awarded to the applicant even if 
the applicant has not been successful in the result. 

The spirit and purpose of s. 52(2) is a relevant con¬ 
sideration for this Court in the exercise of its discre¬ 
tion. The constitutional issues raised by the appel¬ 
lant in this case were serious, important and novel in 
the context of access to information litigation. 


VIII. Conclusion 

The appeal is allowed in part. I am of the opinion 
that it is appropriate in this case to award costs of 
the proceedings, here and in the courts below, to the 
appellant. The cross-appeal is allowed with costs to 
the respondent, appellant on the cross-appeal. The 
constitutional questions are answered as follows: 

1. Do ss. 51(2)(a) and 51(3) of the Privacy Act, R.S.C. 
1985, c. P-21, as amended, infringe or deny the 
appellant’s rights or freedoms guaranteed by s. 2(b) 
of the Canadian Charter of Rights and Freedoms ? 

Answer: Yes, as was conceded by the respondent. 


madame le juge Simpson de la Section de premiere 
instance de la Cour federale et a l’appel de cette 
question devant la Cour d’appel federale. 

Bien que les depens suivent habituellement ^ 
Tissue de la cause, Tart. 47 de la Loi sur la Cour 
supreme, L.R.C. 1985, ch. S-26, donne a la Cour le 
pouvoir discretionnaire d’ordonner le paiement des 
depens quelle que soit Tissue de l’affaire. La Cour 
peut egalement ordonner le paiement des depens des 
juridictions inferieures. 

La Loi sur la protection des renseignements per- 
sonnels indique expressement que la partie deboutee 
de son recours peut se voir accorder les frais et 
depens lorsque l’objet du recours a souleve un prin- 
cipe important et nouveau : 

52. . . . 

(2) Dans les cas ou elle estime que l’objet du recours 
a souleve un principe important et nouveau quant a la 
presente loi, la Cour accorde les frais et depens a la per- 
sonne qui a exerce le recours devant elle, meme si cette 
personne a ete deboutee de son recours. 

L’esprit et Tobjet de cette disposition constituent, 
pour la Cour, une consideration pertinente dans 
Texercice de son pouvoir discretionnaire. Les ques¬ 
tions constitutionnelles soulevees par T appelant en 
Tespece revetaient un caractere serieux, important 
et nouveau dans le contexte d’un litige en matiere 
d’acces a Tinformation. 


Le pourvoi est accueilli en partie. Je suis d’avis 
qu’il convient, dans la presente affaire, d’accorder 
a T appelant les depens devant la Cour et devant 
les juridictions inferieures. Le pourvoi incident est 
accueilli avec depens en faveur de l’intime/appelant 
au pourvoi incident. Les reponses aux questions 
constitutionnelles sont les suivantes : 

1. Les paragraphes 51(2) et (3) de la Loi sur la protec¬ 
tion des renseignements personnels, L.R.C. 1985, 
ch. P-21, et ses modifications, portent-ils atteinte 
aux droits et libertes que l’al. 2b) de la Charte cana- 
dienne des droits et libertes garantit a l’appelant? 


Reponse : Oui, comme l’a concede Tintime. 


VIII. Conclusion 
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2. If the answer to Question 1 is in the affirmative, are 
ss. 51(2)(a) and 51(3) of the Privacy Act reasonable 
limits, prescribed by law, that can be demonstrably 
justified in a free and democratic society, pursu¬ 
ant to s. 1 of the Canadian Charter of Rights and 
Freedoms ? 


Answer: No. Section 51(2)(a) is read down to 
apply to subsection (3) only. 

3. Does s. 51(3) of the Privacy Act infringe or deny the 
appellant’s rights and freedoms guaranteed by s. 7 of 
the Canadian Charter of Rights and Freedoms ? 

Answer: Assuming without deciding that s. 7 
applies, the answer is no. 

4. If the answer to Question 3 is in the affirmative, is 
s. 51(3) of the Privacy Act a reasonable limit, pre¬ 
scribed by law, that can be demonstrably justified in 
a free and democratic society, pursuant to s. 1 of the 
Canadian Charter of Rights and Freedoms ? 


Answer: This question need not be answered. 

APPENDIX 

Relevant Constitutional and Statutory Provisions 

Canadian Charter of Rights and Freedoms 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 


2. Everyone has the following fundamental freedoms: 


(b) freedom of thought, belief, opinion and expres¬ 
sion, including freedom of the press and other media 
of communication; 


2. Si la reponse a la premiere question est affirmative, 
les par. 51(2) et (3) de la Loi sur la protection des 
renseignements personnels constituent-ils des limi- 
tes raisonnables prescrites par une regie de droit, 
dont la justification peut se demontrer dans le cadre 
d’une societe fibre et democratique, au sens de Par¬ 
ticle premier de la Charte canadienne des droits et 
libertesl 

Reponse : Non. Le paragraphe 51(2) fait l’objet 
d’une interpretation attenuante de facon 
qu’il ne s’applique qu’au par. (3). 

3. Le paragraphe 51(3) de la Loi sur la protection des 
renseignements personnels porte-t-il atteinte aux 
droits et libertes que l’art. 7 de la Charte canadienne 
des droits et libertes garantit a l’appelant? 

Reponse : En supposant que Part. 7 s’applique, 
sans pour autant trancher la question, la 
reponse est non. 

4. Si la reponse a la question 3 est affirmative, le par. 
51(3) de la Loi sur la protection des renseignements 
personnels constitue-t-il une limite raisonnable 
prescrite par une regie de droit, dont la justification 
peut se demontrer dans le cadre d’une societe fibre 
et democratique, au sens de Particle premier de la 
Charte canadienne des droits et libertesl 

Reponse : II n’y a pas lieu de repondre a cette 
question. 

ANNEXE 

Les dispositions constitutionnelles et legislatives 

pertinentes 

Charte canadienne des droits et libertes 

1. La Charte canadienne des droits et libertes garan¬ 
tit les droits et libertes qui y sont enonces. Ils ne peuvent 
etre restreints que par une regie de droit, dans des limites 
qui soient raisonnables et dont la justification puisse se 
demontrer dans le cadre d’une societe fibre et democrati¬ 
que. 

2. Chacun a les libertes fondamentales suivantes : 


b) liberte de pensee, de croyance, d’opinion et d’ex- 
pression, y compris la liberte de la presse et des autres 
moyens de communication; 
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7. Everyone has the right to life, liberty and security of 
the person and the right not to be deprived thereof except 
in accordance with the principles of fundamental justice. 

8. Everyone has the right to be secure against unrea¬ 
sonable search or seizure. 

Privacy Act, R.S.C. 1985, c. P-21 

12. (1) Subject to this Act, every individual who is 
a Canadian citizen or a permanent resident within the 
meaning of the Immigration Act has a right to and shall, 
on request, be given access to 

(a) any personal information about the individual 
contained in a personal information bank; and 

( b ) any other personal information about the indi¬ 
vidual under the control of a government institution 
with respect to which the individual is able to provide 
sufficiently specific information on the location of the 
information as to render it reasonably retrievable by 
the government institution. 


16. (1) Where the head of a government institu¬ 
tion refuses to give access to any personal information 
requested under subsection 12(1), the head of the institu¬ 
tion shall state in the notice given under paragraph 14(a) 


(a) that the personal information does not exist, or 

(b) the specific provision of this Act on which the 
refusal was based or the provision on which a refusal 
could reasonably be expected to be based if the infor¬ 
mation existed, 

and shall state in the notice that the individual who made 
the request has a right to make a complaint to the Privacy 
Commissioner about the refusal. 

(2) The head of a government institution may but is 
not required to indicate under subsection (1) whether per¬ 
sonal information exists. 


19. (1) Subject to subsection (2), the head of a gov¬ 
ernment institution shall refuse to disclose any personal 
information requested under subsection 12(1) that was 
obtained in confidence from 


7. Chacun a droit a la vie, a la liberte et a la securite de 
sa personne; il ne peut etre porte atteinte a ce droit qu'en 
conformite avec les principes de justice fondamentale. 

8. Chacun a droit a la protection contre les fouilles, les 
perquisitions ou les saisies abusives. 

Loi sur la protection des renseignements person¬ 
nels, L.R.C. 1985, ch. P-21 

12. (1) Sous reserve des autres dispositions de la pre¬ 
sente loi, tout citoyen canadien et tout resident perma¬ 
nent, au sens de la Loi sur Vimmigration, a le droit de se 
faire communiquer sur demande : 

a) les renseignements personnels le concernant et 
verses dans un fichier de renseignements personnels; 

b ) les autres renseignements personnels le concernant 
et relevant d’une institution federale, dans la mesure 
ou il peut fournir sur leur localisation des indications 
suffisamment precises pour que l’institution federale 
puisse les retrouver sans problemes serieux. 


16. (1) En cas de refus de communication de rensei¬ 
gnements personnels demandes en vertu du paragraphe 
12(1), 1’avis prevu a l’alinea 14a) doit mentionner, d’une 
part, le droit de la personne qui a fait la demande de depo¬ 
ser une plainte aupres du Commissaire a la protection de 
la vie privee et, d’ autre part : 

a) soit le fait que le dossier n’existe pas; 

b) soit la disposition precise de la presente loi sur 
laquelle se fonde le refus ou sur laquelle il pourrait 
vraisemblablement se fonder si les renseignements 
existaient. 


(2) Le paragraphe (1) n’oblige pas le responsable de 
l’institution federale a faire etat de l’existence des rensei¬ 
gnements personnels demandes. 


19. (1) Sous reserve du paragraphe (2), le responsable 
d’une institution federale est tenu de refuser la communi¬ 
cation des renseignements personnels demandes en vertu 
du paragraphe 12(1) qui ont ete obtenus a titre confiden- 
tiel : 
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(a) the government of a foreign state or an institution 
thereof; 

(b) an international organization of states or an insti¬ 
tution thereof; 

(c) the government of a province or an institution 
thereof; or 

(d) a municipal or regional government established 
by or pursuant to an Act of the legislature of a prov¬ 
ince or an institution of such a government. 

(2) The head of a government institution may disclose 
any personal information requested under subsection 
12(1) that was obtained from any government, organi¬ 
zation or institution described in subsection (1) if the 
government, organization or institution from which the 
information was obtained 

(a) consents to the disclosure; or 

(b) makes the information public. 


21. The head of a government institution may refuse 
to disclose any personal information requested under 
subsection 12(1) the disclosure of which could reason¬ 
ably be expected to be injurious to the conduct of inter¬ 
national affairs, the defence of Canada or any state allied 
or associated with Canada, as defined in subsection 15(2) 
of the Access to Information Act, or the efforts of Canada 
toward detecting, preventing or suppressing subversive 
or hostile activities, as defined in subsection 15(2) of the 
Access to Information Act, including, without restrict¬ 
ing the generality of the foregoing, any such informa¬ 
tion listed in paragraphs 15(l)(a) to ( i ) of the Access to 
Information Act. 

22. (1) The head of a government institution may 
refuse to disclose any personal information requested 
under subsection 12(1) 

(a) that was obtained or prepared by any government 
institution, or part of any government institution, that 
is an investigative body specified in the regulations in 
the course of lawful investigations pertaining to 


(i) the detection, prevention or suppression of 
crime, 

(ii) the enforcement of any law of Canada or a 
province, or 

(iii) activities suspected of constituting threats 
to the security of Canada within the meaning 


a) des gouvernements des Etats etrangers ou de leurs 
organismes; 

b) des organisations internationales d’Etats ou de 
leurs organismes; 

c) des gouvernements provinciaux ou de leurs orga¬ 
nismes; 

d) des administrations municipales ou regionales 
constitutes en vertu de lois provinciales ou de leurs 
organismes. 

(2) Le responsable d’une institution federale peut 
donner communication des renseignements personnels 
vises au paragraphe (1) si le gouvernement, l’organisa- 
tion, Tadministration ou l’organisme qui les a fournis : 


a) consent a la communication; 

b) rend les renseignements publics. 


21. Le responsable d’une institution federale peut 
refuser la communication des renseignements personnels 
demandes en vertu du paragraphe 12(1) dont la divulga¬ 
tion risquerait vraisemblablement de porter prejudice a 
la conduite des affaires internationales, a la defense du 
Canada ou d’Etats allies ou associes avec le Canada, au 
sens du paragraphe 15(2) de la Loi sur Vacces a Vinfor- 
mation, ou a ses efforts de detection, de prevention ou de 
repression d’activites hostiles ou subversives, au sens du 
paragraphe 15(2) de la meme loi, notamment les rensei¬ 
gnements vises a ses alineas 15(l)a) a i). 


22. (1) Le responsable d’une institution federale peut 
refuser la communication des renseignements personnels 
demandes en vertu du paragraphe 12(1) : 

a) soit qui remontent a moins de vingt ans lors de la 
demande et qui ont ete obtenus ou prepares par une 
institution federale, ou par une subdivision d’une 
institution, qui constitue un organisme d’enquete 
determine par reglement, au cours d’enquetes licites 
ayant trait : 

(i) a la detection, la prevention et la repression 
du crime, 

(ii) aux activites destinees a faire respecter les 
lois federates ou provinciales, 

(iii) aux activites soup 5 onnees de constituer des 
menaces envers la securite du Canada au sens de 
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of the Canadian Security Intelligence Sendee 
Act, 

if the information came into existence less than twenty 
years prior to the request; 

(b) the disclosure of which could reasonably be 
expected to be injurious to the enforcement of any 
law of Canada or a province or the conduct of lawful 
investigations, including, without restricting the gen¬ 
erality of the foregoing, any such information 

(i) relating to the existence or nature of a par¬ 
ticular investigation, 

(ii) that would reveal the identity of a confiden¬ 
tial source of information, or 

(iii) that was obtained or prepared in the course 
of an investigation; or 


(3) For the purposes of paragraph (1 )(b), “investiga¬ 
tion” means an investigation that 

(a) pertains to the administration or enforcement of 
an Act of Pai'liament; 

(b) is authorized by or pursuant to an Act of Parlia¬ 
ment; or 

(c) is within a class of investigations specified in the 
regulations. 


34. . . . 

(2) Notwithstanding any other Act of Parliament or 
any privilege under the law of evidence, the Privacy 
Commissioner may, during the investigation of any com¬ 
plaint under this Act, examine any information recorded 
in any form under the control of a government institution, 
other than a confidence of the Queen’s Privy Council for 
Canada to which subsection 70(1) applies, and no infor¬ 
mation that the Commissioner may examine under this 
subsection may be withheld from the Commissioner on 
any grounds. 


41. Any individual who has been refused access 
to personal information requested under subsection 
12(1) may, if a complaint has been made to the Privacy 


la Loi sur le Service canadien du renseignement 
de securite'. 


b) soit dont la divulgation risquerait vraisemblable- 
ment de nuire aux activites destinees a faire respecter 
les lois federates ou provinciales ou au deroulement 
d’enquetes licites, notamment : 

(i) des renseignements relatifs a l’existence ou 
a la nature d’une enquete determinee, 

(ii) des renseignements qui permettraient de 
remonter a une source de renseignements confi- 
dentielle, 

(iii) des renseignements obtenus ou prepares au 
cours d’une enquete; 


(3) Pour l’application de l’alinea (l)b), « enquete » 
s’entend de celle qui : 

a) se rapporte a l’application d’une loi federale; 

b) est autorisee sous le regime d’une loi federale; 

c) fait partie d’une categorie d’enquetes precisee dans 
les reglements. 


34. . . . 

(2) Nonobstant toute autre loi federale ou toute immu- 
nite reconnue par le droit de la preuve, le Commissaire 
a la protection de la vie privee a, pour les enquetes qu’il 
mene en vertu de la presente loi, acces a tous les rensei¬ 
gnements, quels que soient leur forme et leur support, qui 
relevent d’une institution federale, a l’exception des ren¬ 
seignements confidentiels du Conseil prive de la Reine 
pour le Canada auxquels s’applique le paragraphe 70(1); 
aucun des renseignements auxquels il a acces en vertu du 
present paragraphe ne peut, pour quelque motif que ce 
soit, lui etre refuse. 


41. L’individu qui s’est vu refuser communication de 
renseignements personnels demandes en vertu du para¬ 
graphe 12(1) et qui a depose ou fait deposer une plainte 
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Commissioner in respect of the refusal, apply to the Court 
for a review of the matter within forty-five days after the 
time the results of an investigation of the complaint by 
the Privacy Commissioner are reported to the complain¬ 
ant under subsection 35(2) or within such further time 
as the Court may, either before or after the expiration of 
those forty-five days, fix or allow. 


45. Notwithstanding any other Act of Parliament or 
any privilege under the law of evidence, the Court may, 
in the course of any proceedings before the Court arising 
from an application under section 41, 42 or 43, examine 
any information recorded in any form under the control 
of a government institution, other than a confidence of 
the Queen’s Privy Council for Canada to which subsec¬ 
tion 70(1) applies, and no information that the Court may 
examine under this section may be withheld from the 
Court on any grounds. 

46. (1) In any proceedings before the Court arising 
from an application under section 41, 42 or 43, the Court 
shall take every reasonable precaution, including, when 
appropriate, receiving representations ex parte and con¬ 
ducting hearings in camera, to avoid the disclosure by the 
Court or any person of 

(a) any information or other material that the head of a 
government institution would be authorized to refuse 
to disclose if it were requested under subsection 12(1) 
or contained in a record requested under the Access to 
Information Act', or 

( b ) any information as to whether personal informa¬ 
tion exists where the head of a government institution, 
in refusing to disclose the personal information under 
this Act, does not indicate whether it exists. 

(2) The Court may disclose to the appropriate author¬ 
ity information relating to the commission of an offence 
against any law of Canada or a province on the part of any 
officer or employee of a government institution, if in the 
opinion of the Court there is evidence thereof. 

47. In any proceedings before the Court arising from 
an application under section 41, 42 or 43, the burden of 
establishing that the head of a government institution 
is authorized to refuse to disclose personal information 
requested under subsection 12(1) or that a file should be 
included in a personal information bank designated as an 
exempt bank under section 18 shall be on the government 
institution concerned. 


a ce sujet devant le Commissaire a la protection de la vie 
privee peut, dans un delai de quarante-cinq jours suivant 
le compte rendu du Commissaire prevu au paragraphe 
35(2), exercer un recours en revision de la decision de 
refus devant la Cour. La Cour peut, avant ou apres T ex¬ 
piration du delai, le proroger ou en autoriser la proroga¬ 
tion. 


45. Nonobstant toute autre loi federale ou toute immu- 
nite reconnue par le droit de la preuve, la Cour a, pour les 
recours prevus aux articles 41, 42 ou 43, acces a tous les 
renseignements, quels que soient leur forme et leur sup¬ 
port, qui relevent d’une institution federale, a T exception 
des renseignements confidentiels du Conseil prive de la 
Reine pour le Canada auxquels s’applique le paragra¬ 
phe 70(1); aucun des renseignements auxquels la Cour 
a acces en vertu du present article ne peut, pour quelque 
motif que ce soit, lui etre refuse. 

46. (1) A 1’occasion des procedures relatives aux 
recours prevus aux articles 41, 42 ou 43, la Cour prend 
toutes les precautions possibles, notamment, si c’est indi- 
que, par la tenue d’audiences a huis clos et T audition 
d’arguments en l’absence d’une partie, pour eviter que 
ne soient divulgues de par son propre fait ou celui de qui- 
conque : 

a) des renseignements qui justifient un refus de com¬ 
munication de renseignements personnels demandes 
en vertu du paragraphe 12(1) ou de renseignements 
contenus dans un document demande sous le regime 
de la Loi sur l’acces a 1’information; 

b) des renseignements faisant etat de 1’existence de 
renseignements personnels que le responsable d’une 
institution federale a refuse de communiquer sans 
indiquer s’ils existaient ou non. 

(2) Dans le cas ou, a son avis, il existe des elements 
de preuve touchant la perpetration d’infractions aux lois 
federales ou provinciales par un cadre ou employe d’une 
institution federale, la Cour peut faire part a T autorite 
competente des renseignements qu’elle detient a cet 
egard. 

47. Dans les procedures decoulant des recours prevus 
aux articles 41, 42 ou 43, la charge d’etablir le bien-fonde 
du refus de communication de renseignements personnels 
ou le bien-fonde du versement de certains dossiers dans 
un fichier inconsultable classe comme tel en vertu de T ar¬ 
ticle 18 incombe a l’institution federale concernee. 
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49. Where the head of a government institution refuses 
to disclose personal information requested under subsec¬ 
tion 12(1) on the basis of section 20 or 21 or paragraph 
22(1 )(b) or (c) or 24(a), the Court shall, if it determines 
that the head of the institution did not have reasonable 
grounds on which to refuse to disclose the personal infor¬ 
mation, order the head of the institution to disclose the 
personal information, subject to such conditions as the 
Court deems appropriate, to the individual who requested 
access thereto, or shall make such other order as the 
Court deems appropriate. 


51. (1) Any application under section 41 or 42 relat¬ 
ing to personal information that the head of a government 
institution has refused to disclose by reason of paragraph 
19(l)(a) or ( b ) or section 21. . . shall be heard and deter¬ 
mined by the Associate Chief Justice of the Federal Court 
or by such other judge of the Court as the Associate Chief 
Justice may designate to hear the applications. 

(2) An application referred to in subsection (1) or an 
appeal brought in respect of such application shall 

(a) be heard in camera ; and 

( b ) on the request of the head of the government 

institution concerned, be heard and determined in the 

National Capital Region described in the schedule to 

the National Capital Act. 

(3) During the hearing of an application referred to 
in subsection (1) or an appeal brought in respect of such 
application, the head of the government institution con¬ 
cerned shall, on the request of the head of the institu¬ 
tion, be given an opportunity to make representations ex 
parte. 

52. (1) Subject to subsection (2), the costs of and inci¬ 
dental to all proceedings in the Court under this Act shall 
be in the discretion of the Court and shall follow the event 
unless the Court orders otherwise. 

(2) Where the Court is of the opinion that an appli¬ 
cation for review under section 41 or 42 has raised an 
important new principle in relation to this Act, the Court 
shall order that costs be awarded to the applicant even if 
the applicant has not been successful in the result. 

Appeal allowed in part with costs to the appellant. 
Cross-appeal allowed with costs to the respondent. 

Solicitors for the appellant: Ruby & Edwardh, 
Toronto. 


49. Dans les cas ou le refus de communication des 
renseignements personnels s’appuyait sur les articles 20 
ou 21 ou sur les alineas 22(1 )b) ou c ) ou 24a), la Cour, si 
elle conclut que le refus n’etait pas fonde sur des motifs 
raisonnables, ordonne, aux conditions qu’elle juge indi- 
quees, au responsable de 1’institution federale dont rele- 
vent les renseignements d’en donner communication a 
l’individu qui avait fait la demande; la Cour rend une 
autre ordonnance si elle 1’estime indique. 


51. (1) Les recours vises aux articles 41 ou 42 et por- 
tant sur les cas ou le refus de donner communication de 
renseignements personnels est lie aux alineas 19(l)a) ou 
b) ou a Particle 21 [. . .] sont exerces devant le juge en 
chef adjoint de la Cour federale ou tout autre juge de cette 
Cour qu’il charge de leur audition. 

(2) Les recours vises au paragraphe (1) font, en pre¬ 
mier ressort ou en appel, l’objet d’une audition a huis 
clos; celle-ci a lieu dans la region de la capitale natio¬ 
nal definie a P annexe de la Loi sur la capitale nationals 
si le responsable de l’institution federale concernee le 
demande. 


(3) Le responsable de l’institution federale concernee 
a, au cours des auditions en premiere instance ou en appel 
et sur demande, le droit de presenter des arguments en 
l’absence d’une autre partie. 


52. (1) Sous reserve du paragraphe (2), les frais et 
depens sont laisses a P appreciation de la Cour et suivent, 
sauf ordonnance contraire de la Cour, le sort du princi¬ 
pal. 

(2) Dans les cas ou elle estime que Pobjet du recours 
a souleve un principe important et nouveau quant a la 
presente loi, la Cour accorde les frais et depens a la per- 
sonne qui a exerce le recours devant elle, meme si cette 
personne a ete deboutee de son recours. 

Pourvoi accueilli en partie, avec depens en 
faveur de Tappelant. Pourvoi incident accueilli, 
avec depens en faveur de l’intime. 

Procureurs de Tappelant : Ruby & Edwardh, 
Toronto. 


2002 SCC 75 (CanLII) 



44 


RUBY V. CANADA (SOLICITOR GENERAL) 


[2002] 4 S.C.R. 


Solicitors for the respondent: McCarthy Tetrault, 
Ottawa; The Deputy Attorney General of Canada, 
Ottawa. 

Solicitors for the intervener the Privacy 
Commissioner of Canada: Nelligan O 'Brien Payne, 
Ottawa. 


Procureurs de Vintime : McCarthy Tetrault, 
Ottawa; le sous-procureur general du Canada, 
Ottawa. 

Procureurs de i’intervenant le Commissaire a la 
protection de la vie privee du Canada : Nelligan 
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Retail, Wholesale and Department Store 
Union, Local 580, A1 Peterson and Donna 
Alexander Appellants 


Dolphin Delivery Ltd. Respondent 
and 

Attorney General of Canada, Attorney b 

General of British Columbia, Attorney 
General for Alberta and Attorney General of 
Newfoundland Interveners 

INDEXED AS: RWDSU V. DOLPHIN DELIVERY LTD. 

c 

File No.: 18720. 

1984: December 6, 7; 1986: December 18. 

Present: Dickson C.J. and Beetz, Estey, McIntyre, 
Chouinard, Wilson and Le Dain JJ. d 

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA 

Constitutional law — Charter of Rights — Freedom 
of expression — Interlocutory injunction against e 
secondary picketing — Application based on common 
law rule against inducing breach of contract — Wheth¬ 
er injunction offending Charter right to freedom of 
expression — Canadian Charter of Rights and Free¬ 
doms, ss. 1, 2(b), 32(1) — Constitution Act, 1982, f 
s. 52(1). 

Appellant was the federally certified bargaining agent 
for the locked out employees of Purolator, an Ontario 
based courier. Prior to the lockout, respondent made 
deliveries for Purolator in its area and afterwards, for 8 
Supercourier, a company connected with Purolator. 
Appellant applied to the British Columbia Labour Rela¬ 
tions Board for a declaration that respondent and Super¬ 
courier were allies of Purolator in their dispute with 
appellant. Such a finding would have rendered the pick- A 
eting of respondent’s business premises lawful, and 
consequently would have affected its business in that its 
collective agreement provided that its employees’ refusal 
to cross a lawful picket line was not a violation of the 
agreement or grounds for disciplinary action or dis- i 
charge. When the Board declined to hear the application 
for want of jurisdiction, the labour relations of the 
appellant being within federal jurisdiction, the legality 
of appellant’s proposed picketing then fell for determi¬ 
nation under the common law because the Canada j 
Labour Code was silent on the issue. No picketing 
occurred at respondent’s premises as respondent was 


Syndicat des detaillants, grossistes et 
magasins a rayons, section locale 580, A1 
Peterson et Donna Alexander Appelants 

c. 

Dolphin Delivery Ltd. Intimee 
et 

Procureur general du Canada, procureur 
general de la Colombie-Britannique, 
procureur general de 1’Alberta et procureur 
general de Terre-Neuve Intervenants 

REPERTORIES SDGMR C. DOLPHIN DELIVERY LTD. 

N° du greffe: 18720. 

1984: 6, 7 decembre: 1986: 18 decembre. 

Presents: Le juge en chef Dickson et les juges Beetz, 
Estey, McIntyre, Chouinard, Wilson et Le Dain. 

EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE 

Droit constitutionnel — Charte des droits — Liberte 
d’expression — Injonction interlocutoire empechant le 
piquetage secondaire — Demande fondee sur la regie de 
common law interdisant I’incitation a la rupture de 
contrat — L’injonction porte-t-elle atteinte au droit a 
la liberte d’expression confere par la Charte? — Charte 
canadienne des droits et libertes, art. 1, 2b), 32(1) — 
Loi constitutionnelle de 1982, art. 52(1). 

Le syndicat appelant etait accredite en vertu de la loi 
federale comme agent negociateur des employes lock- 
outes de Purolator, une entreprise de messageries ayant 
son siege social en Ontario. Anterieurement au lock-out, 
l’intimee effectuait des livraisons pour Purolator dans la 
region qu’elle desservait et, apres le lock-out, en a fait 
autant pour Supercourier, une societe ayant des liens 
avec Purolator. L’appelant a demande a la Commission 
des relations de travail de la Colombie-Britannique une 
declaration portant que l’intimee et Supercourier etaient 
des alliees de Purolator dans le conflit en cause. Une 
pareille declaration aurait rendu legal le piquetage de 
l’etablissement de l’intimee, ce qui aurait eu un effet sur 
son entreprise puisque, aux termes de la convention 
collective, le refus des employes de franchir une ligne de 
piquetage legalement dressee ne constituait pas une 
violation de la convention et n’entrainait ni mesures 
disciplinaires ni renvoi. Quand la Commission s’est 
declaree incompetente pour entendre la demande, les 
relations de travail de l’appelant etant de competence 
federale, la legalite du piquetage envisage par l’appelant 
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granted a quia timet injunction which was upheld on 
appeal. At issue here is whether secondary picketing in a 
labour dispute is protected as freedom of expression 
under s. 2(b) of the Charter and accordingly not the 
proper subject of an injunction to restrain it. 


Held-. The appeal should be dismissed. 

Per Dickson C.J. and Estey, McIntyre, Chouinard 
and Le Dain JJ: All picketing involves some form of 
expression and enjoys Charter protection unless some c 
action on the part of the picketers alters its nature and 
removes it from Charter protection. Charter protection 
of this freedom does not encompass violence, threats of 
violence or other unlawful acts. The picketing at issue, 
although intended to bring about economic pressure and ^ 
to induce the common law tort of breach of contract, 
was protected by the Charter. 


The Charter applies to the common law. The lan¬ 
guage of s. 52(1) of the Constitution Act, 1982 clearly 
includes the common law and a construction of that 
section that would exclude the common law from the 
Charter’s application would be wholly unrealistic. / 

The Charter does not apply to private litigation com¬ 
pletely divorced from any connection with government. 
Section 32 specifies that the Charter applies to the 
legislative, executive and administrative branches of S 
government: their actions are subject to the Charter 
whether invoked in public or private litigation. An order 
of the Court, however, cannot be equated with govern¬ 
ment action for the purposes of Charter application 
notwithstanding political theory. The Courts, while h 
bound by the Charter, act as neutral arbiters and to 
regard a court order as an element of government action 
necessary to invoke the Charter would unduly widen the 
scope of the Charter's application to virtually all 
litigation. ' 

Although government action is generally dependant 
on statutory authority, it may rely as well on the 
common law as in the case of the prerogative. The j 
Charter will apply to the common law where the 
common law is the basis for some governmental action 


a done du etre determinee en fonction de la common law 
etant donne le silence du Code canadien du travail sur 
la question. II n’y a pas eu de piquetage a Petablissement 
de l’intimee parce que celle-ci a obtenu une injonction 
quia timet, laquelle a ete confirmee en appel. La ques¬ 
tion en l’espece Cst de savoir si le piquetage secondaire 
dans le cadre d’un conflit de travail releve de la liberte 
d’expression accordee par l’al. 2b) de la Charte, de sorte 
qu’il ne peut pas a bon droit etre empeche par voie 
d’injonction. 

Arret Le pourvoi est rejete. 

Le juge en chef Dickson et les juges Estey, McIntyre, 
Chouinard et Le Dain: Tout piquetage comporte un 
certain element d’expression et jouit de la protection de 
la Charte, a moins que quelque acte des piqueteurs ne 
vienne changer la nature du piquetage de maniere qu’il 
ne beneficie plus de la protection de la Charte. La 
protection que la Charte accorde a cette liberte n’en- 
globe ni les cas de violence ou de menaces de violence ni 
d’autres actes illegaux. Quoiqu’il ait eu pour objet la 
creation d’une pression economique et l’incitation a la 
perpetration du delit civil de rupture de contrat prevu 
par la common law, le piquetage en cause etait protege 
par la Charte. 

La Charte s’applique a la common law. Les termes du 
par. 52(1) de la Loi constitutionnelle de 1982 compren- 
nent manifestement la common law et il serait tout a 
fait irrealiste d’interpreter ce paragraphe de maniere a 
exclure la common law du champ d’application de la 
Charte. 

La Charte ne s’applique pas aux litiges prives n’ayant 
aucun lien avec le gouvernement. L’article 32 precise 
que la Charte s’applique aux branches legislative, execu¬ 
tive, et administrative du gouvernement: leurs actes sont 
soumis a la Charte, qu’elle soit invoquee dans un litige 
public ou un litige prive. Toutefois, malgre ce que dit la 
theorie politique, on ne saurait aux fins de l’application 
de la Charte assimiler l’ordonnance d’un tribunal a un 
acte du gouvernement. Les tribunaux, bien que lies par 
la Charte, agissent en tant qu’arbitres impartiaux et, si 
l’ordonnance d’un tribunal devait etre consideree comme 
l’element d’intervention gouvernementale requise pour 
que la Charte puisse etre invoquee, on se trouverait a 
elargir indument la portee de la Charte pour la rendre 
applicable a presque tous les litiges. 

Bien que les actes du gouvernement dependent gene- 
ralement d’une autorisation conferee par la loi, un acte 
peut aussi reposer sur la common law, comme dans le 
cas de la prerogative. La Charte s’applique a la common 
law dans la mesure ou celle-ci constitue le fondement 
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which is alleged to have infringed a guaranteed right or 
freedom. 

It is difficult and probably dangerous to attempt to 
define with narrow precision that element of government 
intervention necessary to bring the Charter into play by 
private litigants in private litigation. It would seem that 
the Charter would apply to delegated legislation such as 
regulations, orders in council, possibly municipal 
by-laws and by-laws and regulations of other creatures 
of Parliament and the legislatures. Where government 
action of such nature is present, and where a private 
litigant relies on it to cause an infringement of the 
Charter rights of another, the Charter applies. Where, 
however, a private party sues another relying on the 
common law and where no government action is relied 
upon to support the action, the Charter will not apply. 


The Charter did not apply to the case at bar. This 
litigation was between purely private parties and did not 
involve any exercise of or reliance on governmental 
action which would invoke the Charter. The application 
for the injunction was supported in this Court solely on 
the basis of the common law tort of inducing a breach of 
contract. Had the Charter applied, s. 1 of the Charter 
would have been effective to justify the granting of the 
injunction. 

Per Beetz J.: For reasons stated by the majority of the 
British Columbia Court of Appeal, the picketing 
enjoined here would not have been a form of expression 
and consequently no question of infringement of s. 2(b) 
of the Charter could arise. The reasons of McIntyre J. 
were otherwise agreed with. 

Per Wilson J.: On a s. 1 analysis the purpose and 
objectives of a common law principle must be ascer¬ 
tained through an objective approach in the same way as 
the purposes and objectives of an impugned piece of 
legislation are ascertained. Two distinct questions must 
be answered in this case. First, does the tort of inducing 
breach of contract represent a reasonable limit under s. 
1 on freedom of expression in the labour relations 
context? Second, if the tort represents a reasonable limit 
under s. 1, should injunctive relief be granted in this 
case? If the tort does not survive the first question, the 
conduct is not wrongful and no injunction can issue. If 
the tort survives the first question, the facts must be 
considered to see whether the other requirements for the 
award of an interlocutory injunction are present, i.e., 


d’un acte gouvernemental qu’on dit porter atteinte a un 
droit ou a une liberte garantis. 

II est difficile et probablement dangereux de tenter de 
definir avec une precision trop rigoureuse Telement d’in- 
a tervention gouvernementale neeessaire pour que des jus- 
ticiables prives puissent invoquer la Charte dans un 
litige prive. II semblerait que la Charte s’applique a la 
legislation deleguee, tels les reglements, les decrets, 
peut-etre les reglements municipaux et les reglements 
b adininistratifs et generaux d’autres organes crees par le 
Parlement et les legislatures. Lorsqu’il y a un acte 
gouvernemental de ce genre et qu’un justiciable prive 
l’invoque et que cela occasionne une violation des droits 
conferes a une autre personne par la Charte, celle-ci doit 
c s’appliquer. Quand toutefois une partie privee en pour- 
suit une autre en s’appuyant sur la common law et que 
Taction n’est fondee sur aucun acte du gouvernement, la 
Charte ne s’applique pas. 

La Charte ne s’applique pas en Tespece. II s’agit d’un 
d litige entre parties privees seulement, litige dans lequel il 
n’y a pas eu d’acte gouvernemental susceptible d’entrai- 
ner l’application de la Charte et dans lequel aucun acte 
du gouvernement n’a ete invoque. La demande d’injonc- 
tion ne s’est appuyee en cette Cour que sur le delit civil 
e d’incitation a la rupture de contrat prevu par la common 
law. Si la Charte s’etait appliquee, Tarticle premier 
aurait joue pour justifier la delivrance de Tinjonction. 

Le juge Beetz: Pour les motifs exposes par la majorite 
en Cour d’appel de la Colombie-Britannique, le pique- 
/ tage qui a ete interdit en Tespece ne peut constituer une 
forme d’expression et il ne peut done etre aucunement 
question de violation de Tal. 2b) de la Charte. Pour le 
reste, les motifs du juge McIntyre repoivent un accord. 

Le juge Wilson: Au cours d’une analyse en vertu de 
8 Tarticle premier, il faut determiner les buts et objectifs 
d’un principe de common law selon une demarche objec¬ 
tive comme celle suivie pour determiner les buts et 
objectifs d’un texte legislatif en litige. Il faut repondre a 
deux questions distinctes en Tespece. D’abord le delit 
h civil d’incitation a la rupture de contrat represente-t-il, 
au sens de Tarticle premier, une limite raisonnable de la 
liberte d’expression dans le contexte des relations de 
travail? Ensuite, si le delit civil represente une limite 
raisonnable au sens de Tarticle premier, une injonction 
i doit-elle etre accordee en Tespece? Si le delit civil ne 
passe pas le cap de la premiere question, il s’ensuit 
evidemment que la conduite n’est pas prejudiciable et 
qu’on ne peut pas delivrer d’injonction. Si, par contre, il 
passe ce cap, on doit considerer les faits pour determiner 
j si les autres criteres de delivrance d’une injonction inter- 
locutoire sont presents, e’est-a-dire, la preponderance 
des inconvenients est-elle favorable au demandeur? Pour 
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whether the balance of convenience favours the plaintiff. 
The reasons of McIntyre J. were otherwise agreed with. 
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of whether secondary picketing by members of a 
trade union in a labour dispute is a protected 
activity under s. 2(b) of the Canadian Charter of 
Rights and Freedoms and, accordingly, not the ' 
proper subject of an injunction to restrain it. In 
reaching the answer, consideration must be given 
to the application of the Charter to the common 
law and as well to its application in private . 
litigation. 
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Peter Gall et Donald Jordan, pour Tintimee. 
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Version fran$aise du jugement du juge en chef 
Dickson et des juges Estey, McIntyre, Chouinard 
et Le Dain rendu par 

Le juge McIntyre —Ce pourvoi souleve la 
question de savoir si le piquetage secondaire fait 
par les membres d’un syndicat ouvrier dans le 
cadre d’un conflit de travail est une activite prote¬ 
gee par l’al. 2b) de la Charte canadienne des droits 
et libertes et qui, en consequence, ne peut pas a 
bon droit etre empechee par voie d’injonction. En 
cherchant la reponse a cette question, il faut pren¬ 
dre en consideration Tapplication de la Charte a la 
common law ainsi que son application aux litiges 
prives. 
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The respondent, Dolphin Delivery Ltd. (“Dol¬ 
phin”), is a company engaged in the courier busi¬ 
ness in Vancouver and the surrounding area. Its 
employees are represented by a trade union, not 
the appellant. A collective agreement is in effect 
between Dolphin and the union representing its 
employees, which provides in clause 8: “it shall not 
be a violation of this agreement or cause for 
discipline or discharge if an employee refuses to 
cross a picket line which has been established in 
full compliance with the British Columbia Labour 
Code”. The appellant trade union is the bargaining 
agent under a federal certification for the 
employees of Purolator Courier Incorporated 
(“Purolator”). That company has a principal place 
of operations in Ontario but, prior to the month of 
June, 1981 when it locked out its employees in a 
labour dispute, it had a place of operations in 
Vancouver. That dispute is as yet unresolved. Prior 
to the lock-out, Dolphin did business with Purola¬ 
tor making deliveries within its area for Purolator. 
Since the lock-out, Dolphin has done business in a 
similar manner with another company, known as 
Supercourier Ltd. (“Supercourier”), which is in¬ 
corporated in Ontario. There is a connection be¬ 
tween Supercourier and Purolator, the exact par¬ 
ticulars of which are not clearly established in the 
evidence, but it appears that Dolphin carries on in 
roughly the same manner with Supercourier as it 
had formerly done with Purolator and about 
twenty per cent of its total volume of business 
originates with Supercourier. This is about the 
same percentage of business as was done with 
Purolator before the lock-out. 


In October of 1982 the appellant applied to the 
British Columbia Labour Relations Board for a 
declaration that Dolphin and Supercourier were 
allies of Purolator in their dispute with the appel¬ 
lant. A declaration to this effect would have ren¬ 
dered lawful the picketing of the place of business 
of Dolphin under British Columbia legislation. The 
Board, however, declined to make the declaration 
sought, on the basis that it had no jurisdiction 
because the union’s collective bargaining relation¬ 
ship with Purolator and any picketing which might 
be done were governed by the Canada Labour 
Code, R.S.C. 1970, c. L-l. In the face of this 


L’intimee Dolphin Delivery Ltd. («Dolphin») est 
une societe qui exploite une entreprise de message- 
ries a Vancouver et dans les environs. Ses 
employes sont represents par un syndicat autre 
a que l’appelant. Suivant l’art. 8 de la convention 
collective qui reglt les rapports entre Dolphin et le 
syndicat representant ses employes, [traduc¬ 
tion] «le refus d’un employe de franchir une ligne 
de piquetagc etablie en pleine conformite avec le 
* British Columbia Labour Code ne constitue pas 
une violation de la presente convention et ne justi- 
fie ni mesures disciplinaires ni renvoi®. Le syndicat 
appelant, accredit en vertu de la loi federate, est 
c l’agent negociateur des employes de Purolator 
Courier Incorporated («Purolator»). L’etablisse- 
ment principal de cette derniere societe se trouve 
en Ontario mais, avant de lock-outer ses employes 
en juin 1981 lors d’un conflit de travail, elle avait 
d un etablissement a Vancouver. Ce conflit n’est pas 
encore regie. Anterieurement au lock-out, Dolphin 
faisait affaires avec Purolator en effectuant pour 
celle-ci des livraisons dans la region qu’elle desser- 
vait. Depuis le lock-out. Dolphin fait affaires de la 
e meme maniere avec une autre societe connue sous 
le nom de Supercourier Ltd. («Supercourier») et 
constitute sous le regime de la loi ontarienne. II 
existe entre Supercourier et Purolator un lien dont 
j. la nature exacte n’est pas etablie clairement dans 
la preuve. Toutefois, il appert que Dolphin traite 
avec Supercourier a peu pres de la meme maniere 
qu’elle le faisait auparavant avec Purolator et 
qu’environ vingt pour cent de son chiffre d’affaires 
g provient de Supercourier. Cela correspond 
approximativement au pourcentage de ses affaires 
avec Purolator avant le lock-out. 

En octobre 1982, l’appelant a demande a la 
h Commission des relations de travail de la 
Colombie-Britannique une declaration portant que 
Dolphin et Supercourier etaient des alliees de 
Purolator dans le conflit qui les opposait. Aux 
termes de la loi de la Colombie-Britannique, une 
' declaration en ce sens aurait rendu legal le pique- 
tage a l’etablissement de Dolphin. La Commission 
a toutefois refuse d’accorder la declaration deman- 
dee, pour le motif qu’elle n’avait pas competence 
j pour le faire etant donne que les negotiations 
collectives entre le syndicat et Purolator et tout 
piquetage qui pourrait avoir lieu etaient regis par 
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finding it became common ground between the 
parties that where the Labour Code of British 
Columbia, R.S.B.C. 1979, c. 212, does not apply, 
the legality of picketing falls for determination 
under the common law because the Canada 
Labour Code is silent on the question. In Novem¬ 
ber of 1982 the individual appellants, on behalf of 
the appellant union, advised Dolphin that its place 
of business in Vancouver would be picketed unless 
it agreed to cease doing business with Supercouri¬ 
er. An application was made at once for a quia 
timet injunction to restrain the threatened picket¬ 
ing. No picketing occurred, the application being 
made before its commencement. 


The matter came before Sheppard L.J.S.C. and 
on November 30 he granted the injunction in these 
terms: 

... that the Defendants and each of them and anyone 
acting for them or under their instructions, and anyone 
who has knowledge of such Order, be restrained from 
picketing or causing to be picketed the Plaintiffs place 
of business or near 30 West Pender Street, Vancouver, 
or elsewhere in the Province of British Columbia pend¬ 
ing the trial or other disposition of this action. 


He declined to find that Purolator and Dolphin 
were in fact allies, and said: 

On the material before me, I cannot agree with Coun¬ 
sel’s interpretation of the facts. Clearly, the plaintiff is 
owned by persons who have no relationship with the 
persons who own Supercourier or Purolator. On a bal¬ 
ance of probabilities and on the material before me, I 
find that even if Supercourier is a subterfuge set up by 
Purolator to circumvent the labour dispute, (a hypothe¬ 
sis which I find not to have been proven on the material) 
the plaintiff had no knowledge of this, arrangement. 


He then went on to say: 

On these facts, it appears to me that one of the 
leading authorities is the Moffat Communications case 
(supra) and that what the Union proposes in picketing 


le Code canadien du travail, S.R.C. 1970, chap. 
L-l. Face a cette conclusion, les parties s’enten- 
dent pour dire que, dans les cas ou le Labour Code 
de la Colombie-Britannique, R.S.B.C. 1979, chap. 
a 212, ne s’applique pas, la legalite du piquetage doit 
etre determinee en fonction de la common law vu 
le silence du Code canadien du travail sur cette 
question. En novembre 1982, les particuliers appe- 
lants ont, au nom du syndicat appelant, prevenu 
b Dolphin que son etablissement a Vancouver ferait 
l’objet de piquetage a moins qu’elle n’accepte de 
mettre fin a ses relations d’affaires avec Supercou¬ 
rier. Une demande a ete faite immediatement en 
vue d’obtenir une injonction quia timet qui empe- 
cherait ce piquetage. En fait, il n’y a pas eu de 
piquetage puisque la demande a ete faite avant 
qu’il n’ait pu commencer. 

d Le juge local Sheppard de la Cour supreme a ete 
saisi de l’affaire et, le 30 novembre, il a accorde 
une injonction portant: 

[traduction] ,.. qu’il est interdit aux defendeurs, 
individuellement et collectivement, et a toute personne 
e agissant en leur nom ou conformement a leurs directives 
et a toute personne ayant connaissance de cette ordon- 
nance, de se livrer au piquetage, ou de faire faire du 
piquetage, a l’etablissement de la demanderesse ou aux 
alentours de 30 ouest, rue Pender a Vancouver ou 
f ailleurs dans la province de la Colombie-Britannique en 
attendant que le litige soit regie par voie de proces ou 
autrement. 

Le juge Sheppard a refuse de conclure que Purola- 
tor et Dolphin etaient en realite des alliees, disant 
a ce propos: 

[traduction] Je ne puis, sur la foi de la preuve dont je 
dispose, retenir l’interpretation donnee aux faits par 
l’avocat. Visiblement, la demanderesse appartient a des 
h personnes qui n’ont aucun lien avec les proprietaries de 
Supercourier ou de Purolator. Selon la preponderance 
des probability et compte tenu des elements de preuve 
qu’on a produits, je conclus que, meme si Supercourier 
est un subterfuge auquel a eu recours Purolator afin de 
i contourner le conflit de travail (hypothese qui, selon 
moi, n’a pas ete prouvee), la demanderesse n’etait pas au 
courant de cet arrangement. 

Il a ajoute: 

j [traduction] Compte tenu de ces faits, il me 
semble que l’un des arrets de principe applicables est 
Moffat Communications (precite) et que ce que compte 
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the plaintiff applicant is secondary picketing for the 
purpose either of the tort of inducing breach of contract, 
or of the tort of civil conspiracy in that the predominant 
purpose of the picketing is to injure the plaintiff rather 
than the dissemination of information and the protection 
of the defendant’s interest. Accordingly, I find that the 
plaintiff is entitled to an injunction to restrain the 
picketing. 

The Court of Appeal (Taggart, Hutcheon and 
Esson JJ.A.) [[1984] 3 W.W.R. 481] dismissed 
the appeal. The appellant did not seek to dispute 
the application of the common law by the Cham¬ 
bers judge. It chose to advance its argument under 
the Charter. The Charter had not been raised 
before the Chambers judge but was argued in the 
Court of Appeal, the respondent raising no objec¬ 
tion to its introduction at that point. The position 
advanced by the appellant in the Court of Appeal 
was that the basis for the granting of the injunc¬ 
tion, that is, the common law principles adopted 
and applied by the Chambers judge, had the effect 
of infringing the fundamental freedoms of the 
appellant guaranteed under s. 2 of the Charter, 
particularly s. 2(b), freedom of expression, and s. 
2(d), freedom of association. 

Esson J.A., speaking for himself and Taggart 
J.A., concluded that neither freedom of expression 
nor freedom of association could be invoked to 
protect the activity being restrained, and that even 
if freedom of expression of the appellant were 
infringed it would constitute a reasonable limita¬ 
tion under s. 1 of the Charter. Hutcheon J.A. was 
of the opinion that peaceful picketing is a protect¬ 
ed form of expression under the Charter. He was 
of the view, however, that in so far as the purpose 
of the picketing was to induce a breach of con¬ 
tract, restraint of such picketing might be a 
reasonable limit under s. 1. He rejected the 
application of the tort of civil conspiracy in a 
labour dispute. He agreed with the majority as to 
the question of freedom of association. He con¬ 
sidered that it should be left to the Chambers 
judge to decide whether the picketing would 
induce a breach of contract and also whether 
Dolphin and Puroiator were allies. A finding that 
they were allies would have excluded, in his opin¬ 
ion, operation of s. 1 of the Charter because 
picketing of an ally would be an exercise of free- 


faire le syndicat en faisant du piquetage chez la deman- 
deresse requerante est du piquetage secondaire visant la 
perpetration des debts d’incitation a rompre un contrat 
ou de complot civil, en ce sens qu’il vise principalement 
a a nuire a la demanderesse plutot qu’a assurer la diffu¬ 
sion d’information et la protection des interets du defen- 
deur. Par consequent, je conclus que la demanderesse a 
droit a une injonction empechant le piquetage. 

La Cour d’appel (les juges Taggart, Hutcheon 

et Esson) [[1984] 3 W.W.R. 481] a rejete lippel. 

L’appelant n’a pas cherche a contester l’applica- 

tion de la common law par le juge en chambre. II a 

choisi plutot de s’appuyer sur la Charte. Or, la 

c Charte n’avait pas ete invoquee devant le juge en 

chambre, mais, l’intimee ne s’y etant pas opposee, 

elle l’a ete en Cour d’appel ou l’appelant a fait 

valoir qu’en adoptant et en appliquant des princi- 

pes de common law comme fondement de sa deci- 

d sion d’accorder l’injonction, le juge en chambre a 

porte atteinte aux libertes fondamentales que lui 

garantit l’art. 2 de la Charte, en particulier l’al. 

2b) relatif a la liberte d’expression et l’al. 2d) 

relatif a la liberte dissociation. 
e 


Le juge Esson, s’exprimant en son propre nom et 
en celui du juge Taggart, a conclu qu’on ne saurait 
f invoquer ni la liberte d’expression ni la liberte 
dissociation pour proteger l’activite faisant l’objet 
de l’injonction et que, meme s’il y avait atteinte a 
la liberte d’expression de lippelant, cela constitue- 
rait une limite raisonnable au sens de l’article 
premier de la Charte. Le juge Hutcheon pour sa 
part a ete d’avis que le piquetage paisible est une 
forme d’expression protegee par la Charte. II a 
estime toutefois que, dans la mesure ou le pique- 
h tage a pour but d’inciter a rompre un contrat, le 
fait de l’empecher pourrait constituer une limite 
raisonnable au sens de 1’article premier. II a ecarte 
l’applicabilite du delit de complot civil dans le cas 
d’un conflit de travail. Sur la question de la liberte 
' dissociation, il a partage 1’avis de la majorite. II a 
estime qu’il appartenait au juge en chambre de 
decider si le piquetage occasionnerait une rupture 
de contrat et aussi si Dolphin et Puroiator etaient 
. des alliees. Selon lui, une conclusion affirmative 
sur ce dernier point aurait exclu l’application de 
Particle premier de la Charte parce que le pique- 
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dom of expression. In the result, because one basis 
for the injunction had been shown, he agreed that 
the appeal should be dismissed. 


In this Court, the appellants abandoned any 
appeal on the basis that the injunction infringed its 
freedom of association under s. 2(d) of the Chart¬ 
er. The appeal was limited to the claim that free¬ 
dom of expression, secured under s. 2(b) of the 
Charter, had been infringed and that such an 
infringement was not a reasonable limit imposed 
by law under s. 1. The respondent contended that 
no freedom of expression had been infringed since 
picketing of the nature contemplated here was not 
a form of expression and, in the alternative, the 
injunction would constitute, in any event, a reason¬ 
able limit under s. 1. 

The task of the Court in dealing with this case is 
made difficult by the way it developed in the 
courts below. The application for the injunction 
was made before any picketing occurred. The evi¬ 
dence was limited to affidavits, and some cross- 
examination upon them. Findings of fact on the 
crucial question of the nature of the apprehended 
picketing are limited. Ordinarily, the Court would 
not entertain constitutional questions without a 
more secure factual basis upon which to rest the 
argument. Because of the nature of this case, 
however, the Court has felt obliged to do so. I refer 
below to the findings of fact and to certain 
assumptions upon which the Court’s judgment will 
rest. 

It was said by Esson J.A. in the Court of Appeal 
[at p. 499]: 

The injunction is directed against secondary picket¬ 
ing, i.e., picketing of the premises and operation of some 
one who carries on business with the employer but who 
is a third party to the dispute between the union and 
employer. The chamber judge considered the question 
whether the relationship between the plaintiff, Super- 
Courier and Purolator was such that the plaintiff should 
not be considered a third party. He concluded that it 
was a third party. That conclusion must, for the pur¬ 
poses of this appeal, be accepted. 


tage dirige contre une alliee constituerait un exer- 
cice de la liberte d’expression. En derniere analyse, 
puisqu’on. avait etabli une justification de l’injonc- 
tion, il a ete d’accord pour dire qu’il y avait lieu de 
a rejeter l’appel. 

En cette Cour, les appelants ont renonce a plai- 
der que l’injonction portait atteinte a la liberte 
dissociation que leur confere l’al. 2d) de la 
b Charte. On a simplement allegue qu’il y a eu 
violation de la liberte d’expression garantie parO 
l’al. 2b) de la Charte et que cette violation ne£o 
constituait pas une limite raisonnable imposee par 
une regie de droit au sens ou l’entend Particle = 
c premier. L’intimee a soutenu qu’il n’y avait pas eu | 
d’atteinte a la liberte d’expression puisque le typed 
de piquetage envisage en l’espece ne constituait § 
pas une forme d’expression et, subsidiairement, 
que l’injonction representait en tout etat de cause 
une limite raisonnable au sens de Particle premier. 

La tache de cette Cour est rendue difficile en 
l’espece par la maniere dont le litige s’est deroule 
e devant les tribunaux d’instance inferieure. La 
demande d’injonction a ete faite avant meme qu’il 
n’y ait eu du piquetage. La preuve se limitait a des 
affidavits et a des contre-interrogatoires portant 
sur ceux-ci. Les conclusions de fait sur la question 
/ fondamentale de la nature du piquetage appre- 
hende sont limitees. Normalement, la Cour n’ac- 
cepte d’examiner des questions constitutionnelles 
que dans les cas ou les arguments se fondent sur 
une base factuelle plus solide. Cependant, en 
5 raison de la nature de la presente affaire, la Cour 
se sent obligee de le faire. Voila qui m’amene aux 
conclusions de fait et a certaines hypotheses sur 
lesquelles reposera la decision de la Cour. 

fj 

Le juge Esson de la Cour d’appel a dit [a la 
p. 499]: 

[traduction] L’injonction vise a empecher le pique¬ 
tage secondaire, c.-a-d. le piquetage dirige contre les 
/ locaux et l’entreprise d’une personne qui fait des affaires 
avec l’employeur, mais qui est etrangere au conflit entre 
celui-ci et le syndicat. Le juge en chambre s’est penche 
sur la question de savoir si les rapports entre la deman- 
deresse Supercourier et Purolator etaient tels que la 
j demanderesse ne doit pas etre consideree comme un 
tiers. II a conclu qu’elle avait cette qualite et on doit, 
aux fins du present appel, accepter sa conclusion. 
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This finding of fact was contested. Counsel for the 
appellant contended that no such finding could be 
inferred from the reasons of the Chambers judge. I 
am of the view, however, from a perusal of the 
Chambers judge’s reasons earlier quoted, that a 
Esson J.A.’s comment was justified and I would 
accept as a fact that the respondent was found by 
the Chambers judge to be a third party to the 
dispute. In addition, the Chambers judge found 
that the purpose of the picketing was tortious and * 
that the dominant purpose was to injure the plain¬ 
tiff rather than the dissemination of information 
and protection of the defendant’s interest. 

Hutcheon J.A. in the Court of Appeal also C 
seems to have recognized the difficulty regarding 
the factual underpinning. He said [at p. 484]: 

The interim injunction was granted before any picket¬ 
ing took place. The proper assumptions to be made are d 
that the picketing would be peaceful, that some 
employees of Dolphin Delivery and other trade union 
members of customers would not cross the picket line, 
and that the daily business of Dolphin Delivery would be 
disrupted to a considerable extent. e 

These assumptions are reasonable and I adopt 
them. In summary then, it has been found that the 
respondent was a third party, that the anticipated 
picketing would be tortious, that the purpose was / 
to injure the plaintiff. It was assumed that the 
picketing would be peaceful, that some employees 
of the respondent and other trade union members 
of customers would decline to cross the picket 
lines, and that the business of the respondent g 
would be disrupted to a considerable extent. 

The following questions arise: h 

1. Does the injunction complained of in this case 
restrict the freedom of expression secured under 
s. 2(b) of the Canadian Charter of Rights and 
Freedoms ? 

/ 

2. Does the Charter apply to the common law? 

3. Does the Charter apply in private litigation? 

4. If it is found that the injunction does restrict 
freedom of information, is the limit imposed by . 
the injunction a reasonable limit in accordance 
with s. 1 of the Charter ? 


Cette conclusion de fait a ete contestee. L’avocat 
de l’appelant soutient qu’aucune conclusion du 
genre ne se degage des motifs du juge en chambre. 
Toutefois, ayant examine les extraits precites des 
motifs du juge en chambre, je suis d’avis que 
l’observation du'juge Esson etait justifiee et que le 
juge en chambre a reellement conclu que l’intimee 
etait etrangere au conflit. Le juge de premiere 
instance a decide en outre que l’objet du piquetage 
etait de nature delictuelle et qu’il visait avant tout 
a nuire a la demanderesse plutbt qu’a assurer la 
diffusion d’information et la protection des interets 
du defendeur. 

Le juge Hutcheon de la Cour d’appel semble 
avoir lui aussi reconnu la difficulte du fondement 
factuel. Voici ce qu’il a affirme [a la p. 484): 

[traduction] L’injonction provisoire a ete accordee 
avant meme qu’il n’y ait eu du piquetage. Cela etant, il 
faut presumer que le piquetage serait paisible, que cer¬ 
tains employes de Dolphin Delivery et d’autres syndi- 
ques travaillant pour des clients ne franchiraient pas la 
ligne de piquetage, et que les activites quotidiennes de 
Dolphin Delivery seraient considerablement perturbees. 

Ces hypotheses sont raisonnables et je les fais 
miennes. En resume done, il a ete conclu que 
l’intimee etait etrangere au conflit, que le pique¬ 
tage envisage serait de nature delictuelle et qu’il 
avait pour objet de nuire a la demanderesse. On a 
presume que le piquetage se passerait paisible- 
ment, que certains employes de l’.intimee et d’au¬ 
tres syndiques travaillant pour des clients refuse- 
raient de franchir les lignes de piquetage et que les 
affaires de Pintimee seraient considerablement 
perturbees. 

Les questions suivantes se posent: 

1. L’injonction dont on se plaint en l’espece a-t-elle 
pour effet de restreindre la liberte d’expression 
garantie par Pal. 2b) de la Charte canadienne 
des droits et libertesl 

2. La Charte s’applique-t-elle a la common law ? 

3. La Charte s’applique-t-elle aux litiges prives? 

4. Si on conclut que l’injonction impose une limite 
a la liberte d’information, cette limite est-elle 
raisonnable au sens de Particle premier de la 
Charte ? 
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Freedom of Expression 

As has been noted above, the only basis on 
which the picketing in question was defended by 
the appellants was under the provisions of s. 2(b) 
of the Charter which guarantees the freedom of 
expression as a fundamental freedom. Freedom of 
expression is not, however, a creature of the 
Charter. It is one of the fundamental concepts that 
has formed the basis for the historical development 
of the political, social and educational institutions 
of western society. Representative democracy, as 
we know it today, which is in great part the 
product of free expression and discussion of vary¬ 
ing ideas, depends upon its maintenance and 
protection. 

The importance of freedom of expression has 
been recognized since early times: see John 
Milton, Areopagitica; A Speech for the Liberty of 
Unlicenc'd Printing, to the Parliament of England 
(1644), and as well John Stuart Mill, “On Liber¬ 
ty” in On Liberty and considerations on Repre¬ 
sentative Government (Oxford 1946), at p. 14: 

If all mankind minus one were of one opinion, and only- 
one person were of the contrary opinion, mankind would 
be no more justified in silencing that one person, than 
he, if he had the power, would be justified in silencing 
mankind. 

And, after stating that “All silencing of discussion 
is an assumption of infallibility”, he said, at p. 16: 


Yet it is as evident in itself, as any amount of argument 
can make it, that ages are no more infallible than 
individuals; every age having held many opinions which 
subsequent ages have deemed not only false but absurd; 
and it is as certain that many opinions now general will 
be rejected by future ages, as it is that many, once 
general, are rejected by the present. 


Nothing in the vast literature on this subject 
reduces the importance of Mill’s words. The prin¬ 
ciple of freedom of speech and expression has been 
firmly accepted as a necessary feature of modern 
democracy. The courts have recognized this fact. 


Liberte d’expression 

Comme je l’ai deja souligne, les appelants n’in- 
voquent pour justifier le piquetage en question que 
a les dispositions de l’al. 2b) de la Charte qui garan- 
tissent la liberte d’expression a titre de liberte 
fondamentale. La liberte d’expression n’est toute- 
fois pas une creation de la Charte. Elle constitue 
l’un des concepts fondamentaux sur lesquels repose 
b le developpement historique des institutions politi- 
ques, sociales et educatives de la societe occiden- 
tale. La democratic representative dans sa forme 
actuelle, qui est en grande partie le fruit de la 
liberte d’exprimer des idees divergentes et d’en 
c discuter, depend pour son existence de la preserva¬ 
tion et de la protection de cette liberte. 

La reconnaissance de l’importance de la liberte 
d’expression ne date pas d’hier: voir John Milton, 
d Areopagitica; A Speech for the Liberty of Unli¬ 
cenc’d Printing, to the Parliament of England 
(1644), et John Stuart Mill, «On Liberty* dans On 
Liberty and considerations on Representative 
Government (Oxford 1946), a la p. 14: 
[traduction] Si tous les hommes sauf un etaient du 
meme avis et qu’une seule personne flit d’avis contraire, 
il ne serait pas justifie que l’ensemble des hommes 
baillonnent ce seul individu, pas plus qu’il ne serait 
f justifie que ce dernier, s’il en avait le pouvoir, baillonne 
tous les autres hommes. 

Puis, apres avoir dit que [traduction] «Tout 
acte ayant pour effet de supprimer la discussion 
„ suppose l’infaillibilite de son auteur*, il a ajoute a 
la p. 16: 

[traduction] Il est toutefois evident d’une evidence 
qui se passe de demonstration qu’une epoque n’est pas 
plus infaillible que des individus, car chaque epoque a 
h ete caracterisee par un grand nombre d’opinions qui, a 
des epoques subsequentes, ont ete considerees non seule- 
ment comme fausses mais comme absurdes; et il est tout 
autant certain que beaucoup d’opinions maintenant 
generalement acceptees seront un jour rejetees de la 
l meme maniere que le sont a present un bon nombre 
d’opinions jadis courantes. 

L’importance des propos de Mill n’est nullement 
diminuee par l’abondante documentation qui traite 
j de ce sujet. Le principe de la liberte de parole et 
d’expression a ete accepte sans reserve comme une 
caracteristique necessaire de la democratic 
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For an American example, see the words of 
Holmes J. in his dissent in Abrams v. United 
States, 250 U.S. 616 (1919), at p. 630: 

Persecution for the expression of opinions seems to me 
perfectly logical. If you have no doubt of your premises 
or your power and want a certain result with all your 
heart you naturally express your wishes in law and 
sweep away all opposition .... But when men have 
realized that time has upset many fighting faiths, they 
may come to believe even more than they believe the 
very foundations of their own conduct that the ultimate 
good desired is better reached by free trade in ideas— 
that the best test of truth is the power of the thought to 
get itself accepted in the competition of the market, and 
that truth is the only ground upon which their wishes 
safely can be carried out. 


Prior to the adoption of the Charter, freedom of 
speech and expression had been recognized as an 
essential feature of Canadian parliamentary 
democracy. Indeed, this Court may be said to have 
given it constitutional status. In Boucher v. The 
King, [1951] S.C.R. 265, Rand J., who formed a 
part of the majority which narrowed the scope of 
the crime of sedition, said, at p. 288: 

There is no modern authority which holds that the 
mere effect of tending to create discontent or disaffec¬ 
tion among His Majesty’s subjects or ill-will or hostility 
between groups of them, but not tending to issue in 
illegal conduct, constitutes the crime, and this for obvi¬ 
ous reasons. Freedom in thought and speech and disa¬ 
greement in ideas and beliefs, on every conceivable 
subject, are of the essence of our life. The clash of 
critical discussion on political, social and religious sub¬ 
jects has too deeply become the stuff of daily experience 
to suggest that mere ill-will as a product of controversy 
can strike down the latter with illegality. A superficial 
examination of the word shows its insufficiency: what is 
the degree necessary to criminality? Can it ever, as mere 
subjective condition, be so? Controversial fury is 
aroused constantly by differences in abstract concep¬ 
tions; heresy in some fields is again a mortal sin; there 
can be fanatical puritanism in ideas as well as in mor¬ 
tals; but our compact of free society accepts and absorbs 
these differences and they are exercised at large within 
the framework of freedom and order on broader and 


moderne. Les tribunaux ont reconnu ce fait. Pour 
un exemple americain, voir les motifs de dissidence 
du juge Holmes dans l’arret Abrams v. United 
States, 250 U.S. 616 (1919), a la p. 630: 

a [traduction] < La persecution pour l’expression 
d’opinions me semble parfaitement logique. 11 est natu- 
rel que quelqu’un qui ne doute pas de ses premisses ni de 
son pouvoir et qui desire de tout son cceur obtenir un 
certain resultat exprime sa volonte sous la forme d’une 
b loi et qu’il balaie toute opposition ... Mais lorsque les 
hommes se seront rendus compte que le temps a detruit 
beaucoup de convictions pour lesquelles on etait pret a 
se battre, ils pourront en arriver a croire, encore plus 
fermement qu’ils ne croient en le fondement meme de 
c leur propre conduite, que le libre echange des idees est le 
plus sur moyen d’atteindre le bien supreme souhaite— 
que c’est le pouvoir d’une idee de triompher de toute 
concurrence pour enfin se faire accepter qui est la 
meilleure preuve de sa verite et que ce n’est qu’a partir 
d d’une base de verite que les souhaits des hommes peu- 
vent se realiser sans que cela n’entralne de risque. 

Avant l’adoption de la Charte, la liberte de 
parole et d’expression avait ete reconnue comme 
une caracteristique essentielle de la democratie 
parlementaire canadienne. En fait, on peut dire 
que c’est cette Cour qui lui a confere son statut 
constitutionnel. Dans l’arret Boucher v. The King, 
[1951] R.C.S. 265, le juge Rand, l’un des juges 
/ formant la majorite qui ont restreint la portee du 
crime de sedition, affirme, a la p. 288: 

[traduction] Pour des raisons evidentes, aucune 
decision moderne n’etablit que le simple fait de tendre a 
provoquer le mecontentement ou la disaffection chez les 
8 sujets de Sa Majeste ou de causer de l’animosite ou de 
l’hostilite entre des groupes de ses sujets, sans toutefois 
tendre a aboutir a une conduite illegale, constitue le 
crime en question. La liberte d’opinion et de parole et les 
divergences d’opinions en matiere d’idees et de croyan- 
h ces sur tous les sujets concevables sont l’essence de notre 
vie. Le choc des discussions critiques sur des sujets 
politiques, sociaux et religieux est tellement ancre dans 
[’experience quotidienne qu’on ne peut incriminer les 
controverses pour lc seul motif qu’elles font naitre des 
i inimities. Un examen superficiel du terme revele son 
insuffisance: que faut-il en fait pour qu’une conduite soit 
criminelle? D’un point de vue purement subjectif, peut- 
elle jamais l’etre? Des divergences d’opinions sur des 
conceptions abstraites soulevent continuellement de 
j vives controverses; dans certains domaines l’heresie tient 
encore du peche mortel; les idees au meme titre que les 
etres humains peuvent porter l’empreinte d’un purita- 
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deeper uniformities as bases of social stability. Similarly 
in discontent, affection and hostility: as subjective inci¬ 
dents of controversy, they and the ideas which arouse 
them are part of our living which ultimately serve us in 
stimulation, in the clarification of thought and, as we 
believe, in the search for the constitution and truth of 
things generally. 


In Switzman v. Elbling, [1957] S.C.R. 285, where 
this Court struck down Quebec’s padlock law, 
Rand J. again spoke strongly on this issue. He 
said, at p. 306: 

But public opinion, in order to meet such a responsi¬ 
bility, demands the condition of a virtually unobstructed 
access to and diffusion of ideas. Parliamentary govern¬ 
ment postulates a capacity in men, acting freely and 
under self-restraints, to govern themselves; and that 
advance is best served in the degree achieved of 
individual liberation from subjective as well as objective 
shackles. Under that government, the freedom of discus¬ 
sion in Canada, as a subject-matter of legislation, has a 
unity of interest and significance extending equally to 
every part of the Dominion. With such dimensions it is 
ipso facto excluded from head 16 as a local matter. 

This constitutional fact is the political expression of 
the primary condition of social life, thought and its 
communication by language. Liberty in this is little less 
vital to man’s mind and spirit than breathing is to his 
physical existence. As such an inherence in the individu¬ 
al it is embodied in his status of citizenship. 

In the same case, Abbott J. said, at p. 326: 

The right of free expression of opinion and of criti¬ 
cism, upon matters of public policy and public adminis¬ 
tration, and the right to discuss and debate such mat¬ 
ters, whether they be social, economic or political, are 
essential to the working of a parliamentary democracy 
such as ours. 

He went on to make extensive reference to the 
words of Duff G.J. in Reference re Alberta Stat¬ 
utes, [1938] S.C.R. 100, at pp. 132-33, strongly 


nisme fanatique; mais notre societe libre accepte et 
assimile ces differences et, reposant sur une uniformite 
plus profonde et plus etendue qui constitue le fondement 
de la stability sociale, elles se manifestent dans le cadre 
general de la liberte et de l’ordre. Ainsi en va-t-il aussi 
du mecontentement, de la disaffection et de l’hostilite; 
en tant que phenomenes subjectifs decoulant de la con- 
troverse, ces sentiments et les idees qui les suscitent font 
partie de notre vie quotidienne et, en derniere analyse, 
b servent a nous stimuler, a clarifier nos idees et, a notre 
avis, nous aident dans nos efforts de determiner la 
nature et la verite de toutes choses. 

Dans l’arret Switzman v. Elbling, [1957] R.C.S. 
285, cette Cour a declare invalide la «loi du cade- 
c nas» du Quebec et, une fois de plus, le juge Rand 
s’est prononce vigoureusement sur la question. A 
la page 306, il affirme ce qui suit: 

[traduction] Toutefois, 1’opinion publique, pour 
d faire face a une telle responsabilite, exige un acces a peu 
pres libre aux idees et leur diffusion sans entraves. Le 
gouvernement parlementaire considere comme admise 
1’aptitude qu’a l’homme, agissant librement et sous son 
propre empire, a se gouverner lui-meme. Ce progres se 
e realise le mieux dans le degre de liberation de l’homme 
de ses entraves, tant subjectives qu’objectives. Sous cette 
forme de gouvernement, la liberte de discussion au 
Canada, comme sujet de legislation, revet une impor¬ 
tance et un interet egaux pour toutes les regions. Avec 
j. de telles dimensions, elle est ipso facto exclue du para- 
graphe 16 qui traite des matieres de nature locale. 

Ce fait constitutionnel est l’expression politique de la 
condition essentielle de la vie sociale, de la pensee et de 
sa communication par le langage. La liberte en ce 
g domaine est tout aussi vitale a l’esprit humain que l’est 
la respiration a l’existence physique de l’individu. En 
tant que caractere propre a 1’individu, elle fait partie de 
son statut de citoyen. 

, Dans la meme affaire, le juge Abbott dit, a la 
p. 326: 

[traduction] Le droit d’exprimer librement nos 
opinions et nos critiques sur des questions d’interet 
public et sur l’administrationn des affaires publiques et 
i le droit de discuter et de debattre ces questions, qu’elles 
soient sociales, economiques ou politiques, sont des 
droits essentiels au fonctionnement d’une democratic 
parlementaire comme la ndtre. 

. II poursuit en se referant abondamment aux 
propos du juge en chef Duff dans le Reference re 
Alberta Statutes, [1938] R.C.S. 100, aux pp. 132 
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supporting what could almost be described as a 
constitutional position for the concept of freedom 
of speech and expression in Canadian law, and 
then said, at p. 328: 

Although it is not necessary, of course, to determine this 
question for the purposes of the present appeal, the 
Canadian constitution being declared to be similar in 
principle to that of the United Kingdom, I am also of 
opinion that as our constitutional Act now stands. Par¬ 
liament itself could not abrogate this right of discussion 
and debate. The power of Parliament to limit it is, in my 
view, restricted to such powers as may be exercisable 
under its exclusive legislative jurisdiction with respect to 
criminal law and to make laws for the peace, order and 
good government of the nation. 


It will be seen at once that Professor Peter W. 
Hogg, at p. 713 in his text, Constitutional Law of 
Canada (2nd ed. 1985), is justified in his comment 
that: 

Canadian judges have always placed a high value on 
freedom of expression as an element of parliamentary 
democracy and have sought to protect it with the limited 
tools that were at their disposal before the adoption of 
the Charter of Rights. 

The Charter has now in s. 2(b) declared freedom 
of expression to be a fundamental freedom and 
any questions as to its constitutional status have 
therefore been settled. 

The question now arises: Is freedom of expres¬ 
sion involved in this case? In seeking an answer to 
this question, it must be observed at once that in 
any form of picketing there is involved at least 
some element of expression. The picketers would 
be conveying a message which at a very minimum 
would be classed as persuasion, aimed at deterring 
customers and prospective customers from doing 
business with the respondent. The question then 
arises. Does this expression in the circumstances of 
this case have Charter protection under the provi¬ 
sions of s. 2(b), and if it does, then does the 
injunction abridge or infringe such freedom? 


et 133, ou celui-ci a prone energiquement ce qu’on 
pourrait presque decrire comme un statut constitu- 
tionnel pour la notion de la liberte de parole et 
d’expression en droit canadien. Puis, a la p. 328, il 
a affirme ceci: 

> 

[traduction] Meme si, naturellement, il n’est pas 
necessaire de trancher cette question aux fins du present 
pourvoi, puisqu’on a declare que la Constitution cana- 
dienne reposait sur les memes principes que celle du 
b Royaume-Uni, je suis egalement d’avis que, dans l’etat 
actuel de notre Loi constitutionnelle, le Parlement lui- 
meme ne pourrait abroger ce droit de discussion et de 
debat. Le pouvoir du Parlement de le limiter se restreint, 
a mon avis, aux pouvoirs qu’il peut exercer en vertu de 
c sa competence legislative exclusive en matiere de droit 
criminel et a ce qui peut se ranger sous son pouvoir de 
faire des lois pour la paix, l’ordre et le bon gouverne- 
ment de la nation. 

d On constate immediatement que c’est avec 
raison que le professeur Peter W. Hogg a fait 
remarquer ce qui suit, a la p. 713 de son ouvrage 
intitule Constitutional Law of Canada (2nd ed. 
1985): 

e [traduction] Les juges canadiens ont toujours attache 
beaucoup d’importance a la liberte d’expression comme 
element de la democratic parlementaire et, par les 
moyens limites dont ils disposaient avant l’adoption de la 
Charte des droits, ils se sont efforces de proteger cette 
j- liberte. 

L’alinea 2b) de la Charte declare que la liberte 

d’expression est une liberte fondamentale et son 

statut constitutionnel ne fait done plus aucun 

doute. 

g 

La question qui se pose maintenant est la sui- 
vante: La liberte d’expression est-elle en cause en 
l’espece? En cherchant la reponse a cette question, 
il convient de souligner au depart que, quelle que 
soit la forme qu’il prend, le piquetage comporte un 
certain element d’expression. Les piqueteurs se 
trouveraient a transmettre un message qui serait 
considere a tout le moins comme de la persuasion 
l visant a dissuader les clients actuels et eventuels de 
l’intimee de faire affaires avec celle-ci. La question 
se pose ensuite de savoir si, dans les circonstances 
de la presente espece, il s’agit la d’une forme 
d’expression qui beneficie de la protection accor- 
j dee par l’al. 2b) de la Charte et, dans l’affirmative, 
si l’injonction restreint ou porte atteinte a cette 
liberte. 
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The appellants argue strongly that picketing is a 
form of expression fully entitled to Charter protec¬ 
tion and rely on various authorities to support the 
proposition, including Reference re Alberta Stat¬ 
utes, supra ; Switzman v. Elbling , supra-, the 
American cases of Thornhill v. Alabama, 310 
U.S. 88 (1940) (per Murphy J., at p. 95); Milk 
Wagon Drivers Union v. Meadowmoor Dairies, 
312 U.S. 287 (1941), (per Black J., at p. 302), and 
various other Canadian authorities. They reject 
the American distinction between the concept of 
speech and that of conduct made in picketing 
cases, and they accept the view of Hutcheon J.A. 
in the Court of Appeal, in adopting the words of 
Freedman C.J.M. in Channel Seven Television 
Ltd. v. National Association of Broadcast 
Employees and Technicians, [1971] 5 W.W.R. 
328, that “Peaceful picketing falls within freedom 
of speech”. 


The respondent contends for a narrower 
approach to the concept of freedom of expression. 
The position is summarized in the respondent’s 
factum: 

4. We submit that constitutional protection under sec¬ 
tion 2(b) should only be given to those forms of expres¬ 
sion that warrant such protection. To do otherwise 
would trivialize freedom of expression generally and 
lead to a downgrading or dilution of this freedom. 

Reliance is placed on the view of the majority in 
the Court of Appeal that picketing in a labour 
dispute is more than mere communication of infor¬ 
mation. It is also a signal to trade unionists not to 
cross the picket line. The respect accorded to 
picket lines by trade unionists is such that the 
result of the picketing would be to damage serious¬ 
ly the operation of the employer, not to communi¬ 
cate any information. Therefore, it is argued, since 
the picket line was not intended to promote dia¬ 
logue or discourse (as would be the case where its 
purpose was the exercise of freedom of expres¬ 
sion), it cannot qualify for protection under the 
Charter. 


Les appelants soutiennent energiquement que le 
piquetage est une forme d’expression qui peut 
parfaitement beneficier de la protection de la 
Charte et, a l’appui de leur point de vue, ils 
« invoquent plusieurs arrets dont le Reference re 
Alberta Statutes, precite; Switzman v. Elbling, 
precite; les arrets americains Thornhill v. Ala¬ 
bama, 310 U.S. 88 (1940), (le juge Murphy, a la 
p. 95); Milk Wagon Drivers Union v. Meadow- 
b moor Dairies, 312 U.S. 287 (1941), (le juge Black, 
a la p. 302); ainsi que plusieurs autres decisions 
canadiennes. Rejetant la distinction entre la notion 
de la parole et celle de la conduite que fait la 
jurisprudence americaine dans les affaires de 
piquetage, les appelants acceptent l’opinion expri- 
mee par le juge Hutcheon de la Cour d’appel en 
faisant siens les propos du juge en chef Freeman 
dans l’arret manitobain Channel Seven Television 
d Ltd. v. National Association of Broadcast 
Employees and Technicians, [1971] 5 W.W.R. 
328, savoir que [traduction] «Le piquetage pai- 
sible releve du domaine de la liberte de parole*. 

e L’intimee pour sa part donnerait a la notion de 
la liberte d’expression une portee plus etroite. Sa 
position est resumee dans son memoire: 

/ [traduction] 4. Nous soutenons que la protection 
constitutionnelle accordee par Pal. 2b) ne doit jouer 
qu’en faveur des formes d’expression qui meritent cette 
protection, sinon il y aurait une banalisation generate de 
la liberte d’expression, qui ne pourrait qu’entrainer l’avi- 
g lissement ou la dilution de celle-ci. 

On s’appuie sur l’opinion, exprimee par la Cour 
d’appel a la majorite, selon laquelle le piquetage 
dans un conflit de travail ne sert pas qu’a commu- 
h niquer de l’information. C’est aussi un appel aux 
syndiques a ne pas franchir la ligne de piquetage. 
Les lignes de piquetage sont a ce point respectees 
par les syndiques que le piquetage aurait pour effet 
non pas de communiquer des renseignements, mais 
' de nuire gravement a l’entreprise de l’employeur. 
Par consequent, pretend-on, puisque la ligne de 
piquetage n’avait pas pour but de favoriser le 
dialogue ou la discussion (comme ce serait le cas 
. s’il avait pour objet l’exercice de la liberte d’ex¬ 
pression), il ne peut beneficier de la protection de 
la Charte. 
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On the basis of the findings of fact that I have 
referred to above, it is evident that the purpose of 
the picketing in this case was to induce a breach of 
contract between the respondent and Supercourier 
and thus to exert economic pressure to force it to 
cease doing business with Supercourier. It is equal¬ 
ly evident that, if successful, the picketing would 
have done serious injury to the respondent. There 
is nothing remarkable about this, however, because 
all picketing is designed to bring economic pres¬ 
sure on the person picketed and to cause economic 
loss for so long as the object of the picketing 
remains unfulfilled. There is, as I have earlier said, 
always some element of expression in picketing. 
The union is making a statement to the general 
public that it is involved in a dispute, that it is 
seeking to impose its will on the object of the 
picketing, and that it solicits the assistance of the 
public in honouring the picket line. Action on the 
part of the picketers will, of course, always accom¬ 
pany the expression, but not every action on the 
part of the picketers will be such as to alter the 
nature of the whole transaction and remove it from 
Charter protection for freedom of expression. That 
freedom, of course, would not extend to protect 
threats of violence or acts of violence. It would not 
protect the destruction of property, or assaults, or 
other clearly unlawful conduct. We need not, how¬ 
ever, be concerned with such matters here because 
the picketing would have been peaceful. I am 
therefore of the view that the picketing sought to 
be restrained would have involved the exercise of 
the right of freedom of expression. 


Section 1 of the Charter 

It is not necessary, in view of the disposition of 
this appeal that I propose, to deal with the applica¬ 
tion of s. 1 of the Charter. It was, however, 
referred to in the Court of Appeal and I will deal 
with it here. It will be recalled that the Chambers 
judge in granting the injunction did so on the basis 
that the picketing involved the commission of two 
common law torts, that of civil conspiracy to injure 
and that of inducing a breach of contract. 
Hutcheon J.A. in the Court of Appeal said [at 
pp. 486-87]: 


Compte tenu des conclusions de fait deja men- 
tionnees, il est evident que le piquetage envisage en 
Tespece avait pour objet d’inciter a la rupture du 
contrat entre Tintimee et Supercourier et, par ce 
a moyen, d’exercqr sur elle une pression economique 
qui la forcerait a cesser de faire affaires avec 
Supercourier. II est evident aussi qu’en cas de 
reussite le piquetage aurait cause a Tintimee un 
prejudice grave. Cela n’a toutefois rien de remar- 
* quable puisque tout piquetage vise a exercer une 
pression economique sur la personne qui en fait 
l’objet et a provoquer des pertes financieres tant 
que le but du piquetage n’est pas atteint. Le 
e piquetage, je le repete, comporte toujours un ele¬ 
ment d’expression. Le syndicat informe le grand 
public qu’il est implique dans un conflit de travail, 
qu’il cherche a imposer sa volonte a l’entreprise 
qui fait 1’objet du piquetage et qu’il demande aux 
d membres du public de l’aider en respectant la ligne 
de piquetage. Cette forme d’expression sera evi- 
demment toujours accompagnee d’actes de la part 
des piqueteurs, mais ce ne sont pas tous leurs actes 
qui auront pour effet de changer la nature de 
e 1’ensemble de l’operation et de la soustraire a la 
protection accordee a la liberte d’expression par la 
Charte. Bien sur, cette liberte ne jouerait pas dans 
le cas de menaces ou d’actes de violence. Aucune 
j. protection n’est accordee lorsqu’il y a destruction 
de biens, voies de fait ou autres types de conduite 
manifestement illegale. Nous n’avons toutefois pas 
a nous preoccuper de cela puisque, en l’espece, le 
piquetage aurait ete paisible. Je suis done d’avis 
g que le piquetage qu’on a voulu empecher aurait 
comporte l’exercice du droit a la liberte d’expres¬ 
sion. 

L’article premier de la Charte 

h 

Vu Tissue du pourvoi que je propose, il n’est pas 
necessaire d’examiner Tapplication de 1’article pre¬ 
mier de la Charte. Toutefois, comme on s’y est 
penche en Cour d’appel, je vais en traiter ci-des- 
' sous. Il faut se rappeler que le juge en chambre a 
accorde Tinjonction parce que le piquetage com- 
portait la perpetration de deux debts de common 
law , celui de complot civil en vue de nuire et celui 
j d’incitation a la rupture d’un contrat. En Cour 
d’appel, le juge Hutcheon a dit [aux pp. 486 et 
487]: 
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I think that the two torts must be treated differently. 
The tort of conspiracy to injure has not received accept¬ 
ance in this province; s. 5 of the Trade-unions Act, 1959 
(B.C.), c. 90, repealed the doctrine of civil conspiracy 
where the trade-union acted in contemplation or further¬ 
ance of a labour dispute. It remains in that state today 
under the Labour Code (s. 89). Section 89 reads: 

“89. An act done by 2 or more persons acting by 
agreement or combination, if done in contemplation or 
furtherance of a labour dispute, is not actionable unless 
it would be wrongful without an agreement or 
combination.” 

Without attempting to trace the position of the tort of 
conspiracy in the other provinces, I am satisfied that it 
warrants this description by Professor Arthurs, “Tort 
Liability for Strikes in Canada” (1960), 38 Can. Bar 
Rev. 346, at p. 362. 

“The modern tort of conspiracy stands condemned, 
almost universally, as the vehicle of judicial anti-union¬ 
ism. Authors throughout the common-law world have 
denounced it as a “weapon . .. wielded with transparent 
partisanship to counter the aspirations of the trade 
union movement.” 

It should be noted that in British Columbia the 
common law tort of conspiracy to injure, as 
employed in labour disputes, has been abolished by 
statute and it would not be available as a support 
for an injunction. I am aware that the labour 
relations of the appellants are governed by the 
Canada Labour Code. However, since the Canada 
Labour Code is silent on the question of picketing, 
the common law applies, in this case the common 
law of British Columbia from which the tort of 
conspiracy has been expunged in labour disputes. 
In my view then the tort of civil conspiracy to 
injure may not be relied upon to support the 
injunction, which therefore must find its sole sup¬ 
port from the tort of inducing a breach of contract. 


The question then is; Can an injunction based on 
the common law tort of inducing a breach of 
contract, which has the effect of limiting the 
Charter right to freedom of expression, be sus¬ 
tained as a reasonable limit imposed by law in the 
peculiar facts of this case. The question of the 


[traduction] J’estime que ces deux debts doivent 
etre traites differemment. Le debt civil de complot en 
vue de nuire.n’est pas reconnu dans cette province; l’art. 
5 de la Trade Union Act, 1959, a rendu inapplicable la 
a doctrine du complot civil dans le cas ou un syndicat 
agissait en vue ou dans le cadre d’un conflit de travail. 
Tel est encore le cas aujourd’hui sous le regime du 
Labour Code (art. 89). L’article 89 est ainsi congu: 

«89. Un acte, qui n’est pas par ailleurs illegal, accom- 
b pli par au moins deux personnes agissant de concert ou 
par suite d’une entente, ne donne pas lieu a des poursui- 
tes s’il est accompli en vue ou dans le cadre d’un conflit 
de travail.* 

Sans tenter de decrire ce que peut etre la situation dans 
c les autres provinces relativement au debt civil de com¬ 
plot, je suis convaincu que la description qu’en donne le 
professeur Arthurs, dans «Tort Liability for Strikes in 
Canada* (1960), 38 R. du B. can. 346, a la p. 362, est 
justifiee. 

4 «Le debt civil moderne de complot est presque universel- 
lement condamne comme un instrument d’antisyndica- 
lismc judiciaire. Partout dans les pays de common law, 
les auteurs de doctrine l’ont denonce comme etant une 
«arme . . . brandie avec un esprit franchement partisan 
e pour contrecarrer les aspirations du mouvement 
syndical.* 

Soulignons qu’en Colombie-Britannique le delit 
civil de complot en vue de nuire prevu par la 
f common law semblerait avoir ete aboli par voie 
legislative et, du moins en ce qui concerne les 
conflits de travail, il ne saurait fonder une injonc- 
tion. Je suis conscient que les relations de travail 
des appelants sont regies par le Code canadien du 
8 travail dans la mesure ou il s’applique. Toutefois, 
vu le silence du Code canadien du travail sur la 
question du piquetage, c’est la common law qui 
s’applique—en l’occurrence celle de la Colombie- 
Britannique—ou ce debt a ete supprime en 
h matiere de conflits de travail. J’estime done que le 
delit de complot civil en vue de nuire ne peut etre 
invoque pour justifier une injonction qui ne peut en 
consequence avoir d’autre fondement que le delit 
l d’incitation a la rupture d’un contrat. 

La question qui se pose est done la suivante: 
compte tenu des faits particuliers de la presente 
affaire, l’injonction fondee sur le delit de common 
j law d’incitation a la rupture d’un contrat, qui a 
pour effet de limiter le droit a la liberte depres¬ 
sion garanti par la Charte, peut-elle etre confirmee 
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application of s. 1 of the Charter has been the 
subject of comment in this Court in earlier cases, 
for example, Hunter v. Southam Inc., [1984] 2 
S.C.R. 145; R. v. Big M Drug Mart Ltd., [1985] 1 
S.C.R. 295; and, more recently, R. v. Oakes, « 
[1986] 1 S.C.R. 103. Ordinarily, some evidence 
will be necessary to enable the Court to decide 
whether s. 1 should be applied to preserve a limita¬ 
tion on a right, and the burden of proof will lie 
upon the party supporting the limitation. Dickson * 
C.J. in the Oakes case, however, at p. 138, 
remarked concerning the need for evidence: 


I should add, however, that there may be cases where 
certain elements of the s. 1 analysis are obvious or 
self-evident. 

cl 

This, in my view, is such a case in so far as the 
need for evidence is concerned. The evidence 
before the Chambers judge, together with the 
assumptions and findings referred to above, pro¬ 
vide a sufficient basis for the consideration of this « 
question. 

From the evidence, it may well be said that the 
concern of the respondent is pressing and substan¬ 
tial. It will suffer economically in the absence of / 
an injunction to restrain picketing. On the other 
hand, the injunction has imposed a limitation upon 
a Charter freedom. A balance between the two 
competing concerns must be found. It may be 
argued that the concern of the respondent regard- 8 
ing economic loss would not be sufficient to consti¬ 
tute a reasonable limitation on the right of free¬ 
dom of expression, but there is another basis upon 
which the respondent’s position may be supported. * 
This case involves secondary picketing—picketing 
of a third party not concerned in the dispute which 
underlies the picketing. The basis of our system of 
collective bargaining is the proposition that the 
parties themselves should, wherever possible, work > 
out their own agreement. Professor Weiler in 
Reconcilable Differences (Toronto 1980), at pp. 
64-65, states: 

j 

The basic assumption of our industrial relations 
system is the notion of freedom of contract between the 


a titre de limite raisonnable imposee par une regie 
de droit? L’applicabilite de Particle premier de la 
Charte a deja ete commentee par cette Cour, 
notamment dans les arrets Hunter c. Southam 
Inc., [1984] 2 R.C.S. 145; R. c. Big M Drug Mart 
Ltd., [1985] 1 R.C.S. 295, et plus recemment, R. 
c. Oakes, [1986] 1 R.C.S. 103. Ordinairement, la 
Cour a besoin d’elements de preuve pour pouvoir 
decider s’il y a lieu d’appliquer Particle premier 
pour confirmer une limite apportee a un droit et 
c’est a la partie qui plaide en faveur de cette limite 
qu’incombe la charge de la preuve. Toutefois, a la 
p. 138 de l’arret Oakes, le juge en chef Dickson 
fait observer ceci au sujet de la necessite d’une 
preuve: 

Je dois cependant ajouter qu’il peut arriver que certains 
elements constitutifs d’une analyse en vertu de Particle 
premier soient manifestes ou evidents en soi. 

Tel est, a mon avis, le cas en l’espece en ce qui 
concerne la necessite d’une preuve. La preuve sou- 
mise au juge en chambre ainsi que les presomp- 
tions et les conclusions susmentionnees fournissent 
un fondement suffisant pour Pexamen de cette 
question. 

D’apres la preuve, on peut fort bien affirmer que 
la preoccupation de l’intimee est urgente et reelle. 
En l’absence d’une injonction empechant le pique- 
tage, elle subira un prejudice economique. Par 
ailleurs, l’injonction impose une limite a une 
liberte garantie par la Charte. II nous faut done 
etablir un juste equilibre entre ces deux interets 
opposes. On peut soutenir que la preoccupation de 
l’intimee concernant une perte economique ne 
suffit pas pour rendre raisonnable une limite au 
droit a la liberte d’expression, mais il y a un autre 
fondement sur lequel peut s’appuyer la position de 
l’intimee. II est question en Pespece de piquetage 
secondaire, c.-a-d. de piquetage dirige contre un 
tiers qui n’est nullement implique dans le conflit a 
Porigine du piquetage. Or, notre regime de nego- 
ciation collective repose sur le principe selon lequel 
les parties doivent, dans la mesure du possible, en 
venir elles-memes a une entente. Le professeur 
Weiler dans Reconcilable Differences (Toronto 
1980), aux pp. 64 et 65, affirme ceci: 

[traduction] L’idee fondamentale qui sous-tend 
notre systeme de relations industrielles est la notion de 
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union and the employer. There are powerful arguments 
in favour of that policy of freedom of contract. We are 
dealing with the terms and conditions under which 
labour will be purchased by employers and will be 
provided by employees. The immediate parties know 
best what are the economic circumstances of their rela¬ 
tionship, what are their non-economic priorities and 
concerns, what trade-offs are likely to be most satisfac¬ 
tory to their respective constituencies. General legal 
standards formulated by government bureaucrats are 
likely to fit like a procrustean bed across the variety and 
nuances of individual employment situations. 


The freedom to agree logically entails the right to 
disagree, to fail to reach an acceptable compromise. 
Most of the time good faith negotiation does produce a 
settlement at the bargaining table, often without a great 
deal of trouble. But often enough it does not; and of 
course it is the failures which generate the visible tumult 
and shouting. And at that point the collective bargaining 
system diverges sharply from other components in the 
market economy. 


When the parties do exercise the right to disagree, 
picketing and other forms of industrial conflict are 
likely to follow. The social cost is great, man-hours 
and wages are lost, production and services will be 
disrupted, and general tensions within the commu¬ 
nity may be heightened. Such industrial conflict 
may be tolerated by society but only as an inevi¬ 
table corollary to the collective bargaining process. g 
It is therefore necessary in the general social inter¬ 
est that picketing be regulated and sometimes 
limited. It is reasonable to restrain picketing so 
that the conflict will not escalate beyond the actual 
parties. While picketing is, no doubt, a legislative 
weapon to be employed in a labour dispute by the 
employees against their employer, it should not be 
permitted to harm others. Weiler, supra, at p. 80, 
again comments; 


. .. strike action is legal only in order to resolve a 
dispute with an employer about the negotiation of a new 
collective agreement. Logically a picket line should be 
legitimate only on such an occasion. As well the only 


la liberte contractuelle du syndicat et de l’employeur. 
Des arguments puissants militent en faveur de ce prin- 
cipe de la liberte contractuelle. En effet, il est question 
de modalites selon lesquelles le travail sera achete par 
les employeurs et fourni par les employes. Ce sont les 
parties immediates qui sont les mieux placees pour 
connaitre les circonstances economiques de leurs rap¬ 
ports et pour savoir quelles sont leurs priorites et preoc¬ 
cupations non economiques et quels compromis convien- 
b dront vraisemblablement le mieux aux personnes 
qu’elles representent. Des normes juridiques generales 
etablies par des bureaucrates gouvernementaux risque- 
raient de tenir compte assez mal de la variete des cas qui 
peuvent se presenter et de leurs nuances. 

c 

Logiquement, la liberte de se mettre d’accord suppose 
le droit d’etre en desaccord, de ne pas en arriver a un 
compromis acceptable. La plupart du temps, des nego- 
ciations menees de bonne foi aboutissent a un reglement 
^ a la table de negociation, et ce, souvent sans trop de 
difficult^. Toutefois, il arrive assez frequemment qu’il 
n’en soil pas ainsi; et, evidemment, ce sont les echecs qui 
donnent naissance aux disputes ouvertes. C’est a ce 
moment-la que le regime de negociation collective 
s’ecarte radicalement des autres eomposantes de l’econo- 
mie de marche. 

Lorsque les parties exercent leur droit d’etre en 
desaccord, le piquetage et d’autres formes de con- 
flit de travail sont susceptibles de s’ensuivre. Sur le 
plan social, le cout d’un conflit est tres eleve; il y a 
perte d’heures-personnes et de salaires; la produc¬ 
tion et les services sont perturbes et les tensions 
generales au sein de la collectivite risquent d’etre 
aggravees. Si la societe tolere de tels conflits de 
travail, ce n’est qu’a titre de corollaire inevitable 
du processus de negociation collective. Il est en 
consequence necessaire dans l’interet general de la 
societe que le piquetage soit reglemente et, parfois, 
* limite. Il est raisonnable d’empecher le piquetage 
de maniere a limiter le conflit aux parties elles- 
memes. Bien que le piquetage constitue sans aucun 
doute une arme dont les employes peuvent legiti- 
mement se servir contre leur employeur dans un 
' conflit de travail, il ne doit pas etre permis d’y 
recourir pour nuire a d’autres personnes. Weiler, 
precite, a la p. 80, fait de nouveau observer: 
[traduction] ... le recours a la greve n’est legal que 
j pour regler un differend avec un employeur relativement 
a la negociation d’une nouvelle convention collective. 
Logiquement, ce devrait etre le seul cas ou une ligne de 
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permissible target of the picket line should be the pri¬ 
mary employer—that employer with whom the union is 
negotiating and whom it is trying to compel to make 
favourable concessions in order to settle the agreement. 
Putting it the other way, unions should not be permitted 
to picket the business of a third party. Such a secondary 
employer is not involved in the primary dispute, it does 
not have it within its power to make the concessions that 
will settle the new contract, and thus it should not be the 
target of a weapon whose legitimate purpose is to b 
extract such economic concessions. 


It should be noted here that in the Province of c 
British Columbia, secondary picketing of the 
nature involved in this case, save for the picketing 
of allies of the employer, has been made unlawful 
by the combined effect of ss. 85(3) and 88 of the 
British Columbia Labour Code, R.S.B.C. 1979, c. d 
212, as amended. This statute, of course, does not 
apply in this case, but it is indicative of the 
legislative policy, in respect of the regulation of 
picketing in that Province. It shows that the 
application of s. 1 of the Charter to sustain the 
limitation imposed by the common law would be 
consistent with legislative policy in British 
Columbia. I would say that the requirement of 
proportionality is also met, particularly when it is / 
recalled that this is an interim injunction effective 
only until trial when the issues may be more fully 
canvassed on fuller evidence. It is my opinion then 
that a limitation on secondary picketing against a 
third party, that is, a non-ally, would be a reason- s 
able limit in the facts of this case. I would there¬ 
fore conclude that the injunction is “a reasonable 
limit prescribed by law which can be demonstrably 
justified in a free and democratic society”. 


Does the Charter apply to the Common Law ? 

In my view, there can be no doubt that it does 
apply. Section 52(1) of the Constitution Act, 1982 
provides: 


piquetage serait legitime. De plus, il ne devrait etre 
permis de diriger le piquetage que contre l’employeur 
principal —1’employeur avec lequel le syndicat est en 
train de negocier et qu’il veut amener a faire des conces¬ 
sions en sa faveur afin qu’on puisse en arriver a une 
entente. Autremerft dit, il ne devrait pas etre permis aux 
syndicats de faire du piquetage contre l'entreprise d’un 
tiers. Un tel employeur secondaire n’est pas implique 
dans le conflit principal; il n’est pas en mesure de faire 
les concessions qui aboutiront a une nouvelle convention; 
par consequent, il ne devrait pas etre la cible d’une arme 
dont le but legitime est de forcer des concessions 
economiques. 

Il faut souligner ici qu’en Colombie-Britanni- 
que, sauf s’il s’agit du piquetage des allies de 
l’employeur, le piquetage secondaire, tel celui en 
Pespece, est illegal de par l’effet combine du par. 
85(3) et de l’art. 88 du Labour Code de la 
Colombie-Britannique, R.S.B.C. 1979, chap. 212, 
et modifications. Cette loi ne s’applique evidem- 
ment pas en Pespece, mais elle est indicative de la 
politique legislative en ce qui concerne la regie- 
mentation du piquetage dans cette province. Cela 
indique que le recours a Particle premier de la 
Charte pour maintenir la limite imposee en 
common law serait compatible avec la politique 
legislative de la Colombie-Britannique. Je souligne 
que Pexigence de proportionnalite a aussi ete rem- 
plie, particulierement lorsqu’on se rappelie qu’il 
s’agit en Pespece d’une injonction provisoire qui ne 
demeurera en vigueur que jusqu’au proces au 
cours duquel les questions litigieuses pourront etre 
etudiees d’une maniere plus approfondie en fonc- 
tion d’une preuve plus complete. Je suis done 
d’avis que, compte tenu des faits de la presente 
affaire, la limite imposee au piquetage secondaire 
dirige contre un tiers, c.-a-d. contre un non-allie, 
est raisonnable. En consequence, je conclus que 
l’injonction est «une limite raisonnable qui est pres¬ 
erve par une regie de droit et dont la justification 
peut se demontrer dans le cadre d’une societe libre 
et democratique». 

La Charte s’applique-t-elle a la common law ? 

A mon avis, il n’y a pas de doute qu’elle s’y 
applique. Le paragraphe 52(1) de la Loi constitu- 
tionnelle de 1982 prevoit: 


1986 CanLII 5 (SCC) 





[1986] 2 R.C.S. 


sdgmr c. dolphin delivery ltd. Le juge McIntyre 


593 


52. (1) The Constitution of 
Canada is the supreme law of 
Canada, and any law that is 
inconsistent with the provi¬ 
sions of the Constitution is, to 
the extent of the inconsisten¬ 
cy, of no force or effect. 


52. (1) La Constitution du 
Canada est la loi supreme du 
Canada; elle rend inoperantes 
les dispositions incompatibles 
de toute autre regie de droit. 


52. (1) The Constitution of 
Canada is the supreme law of 
Canada, and any law that is 
inconsistent with the provi¬ 
sions of the Constitution is, to 
a the extent of the inconsisten¬ 
cy, of no force or effect. 


52. (1) La Constitution du 
Canada est la loi supreme du 
Canada; elle rend inoperantes 
les dispositions incompatibles 
de toute autre regie de droit. 


The English text provides that “any law that is 
inconsistent with the provisions of the Constitution 
is, to the extent of the inconsistency, of no force or 
effect”. If this language is not broad enough to 
include the common law, it should be observed as 
well that the French text adds strong support to 
this conclusion in its employment of the words 
“elle rend inoperantes les dispositions incompati¬ 
bles de tout autre regie de droit ”. (Emphasis 
added.) To adopt a construction of s. 52(1) which 
would exclude from Charter application the whole 
body of the common law which in great part 
governs the rights and obligations of the individu¬ 
als in society, would be wholly unrealistic and 
contrary to the clear language employed in 
s. 52(1) of the Act. 

Does the Charter apply to private litigation ? 

This question involves consideration of whether 
or not an individual may found a cause of action or 
defence against another individual on the basis of 
a breach of a Charter right. In other words, does 
the Charter apply to private litigation divorced 
completely from any connection with Govern¬ 
ment? This is a subject of controversy in legal 
circles and the question has not been dealt with in 
this Court. One view of the matter rests on the 
proposition that the Charter , like most written 
constitutions, was set up to regulate the relation¬ 
ship between the individual and the Government. 
It was intended to restrain government action and 
to protect the individual. It was not intended in the 
absence of some governmental action to be applied 
in private litigation. 

Support for this view is found in Peter W. Elogg, 
supra, at pp. 670-78, and in an article by Kathe¬ 
rine Swinton, “Application of the Canadian Chart¬ 
er of Rights and Freedoms”, in Tarnopolsky and 


Le texte anglais de la disposition se lit ainsi; iany 
b law that is inconsistent with the provisions of the 
Constitution is, to the extent of the inconsistency, 
of no force or effects. A supposer que ces termes 
ne soient pas assez generaux pour inclure la 
. common law, on devrait faire observer egalement 
que le texte fran§ais vient appuyer davantage cette 
conclusion en ce qu’il utilise les mots «elle rend 
inoperantes les dispositions de toute autre regie de 
droit )). (C’est moi qui souligne.) Adopter une inter- 
d pretation du par, 52(1) qui soustrairait a Fapplica- 
tion de la Charte l’ensemble de la common law qui 
regit dans une large mesure les droits et les obliga¬ 
tions des individus dans la societe, serait totale- 
ment irrealiste et contraire aux termes clairs utili- 
e ses dans ce paragraphe. 

La Charte s’applique-t-elle aux litiges prives ? 

Cette question exige qu’on examine si, entre 
f particuliers, une cause d’action peut etre fondee 
sur la violation d’un droit garanti par la Charte ou 
si une telle violation peut etre invoquee comme 
moyen de defense. En d’autres termes, la Charte 
g s’applique-t-elle a des litiges prives qui n’ont abso- 
lument rien a voir avec le gouvernement? Voila un 
point controversy en milieu juridique sur lequel 
cette Cour n’a pas encore eu a se prononcer. Selon 
un point de vue, la Charte, comme la plupart des 
* constitutions ecrites, a ete creee pour regir les 
rapports entre les particuliers et le gouvernement. 
Elle vise a imposer des restrictions a Taction du 
gouvernement et a proteger les particuliers. Elle 
n’est pas destinee, en l’absence d’une action gou- 
' vernementale quelconque, a etre appliquee aux 
litiges prives. 

Cette opinion est appuyee par Peter W. Hogg, 
. precite, aux pp. 670 a 678, et par un article de 
Katherine Swinton, intitule «Application de la 
Charte canadienne des droits et libertes», dans 
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Beaudoin, eds.. The Canadian Charter of Rights 
and Freedoms — Commentary. 

At pages 674-75 in his text, Professor Hogg 
says: 

The rights guaranteed by the Charter take effect only as 
restrictions on the power of government over the persons 
entitled to the rights. The Charter regulates the rela¬ 
tions between government and private persons, but it 
does not regulate the relations between private persons 
and private persons. Private action is therefore excluded 
from the application of the Charter. Such actions as an 
employer restricting an employee’s freedom of speech or 
assembly, a parent restricting the mobility of a child, or 
a landlord discriminating on the basis of race in his 
selection of tenants, cannot be breaches of the Charter, 
because in no case is there any action by the Parliament 
or government of Canada or by the Legislature or 
government of a province. In cases where private action 
results in a restriction of a civil liberty, there may be a 
remedy for the aggrieved person under a human rights 
code, under labour law, family law, tort law, contract 
law or property law, or under some other branch of the 
law governing relations between private persons; but 
there will be no breach of the Charter. 


In her discussion of this question, Professor 
Swinton has pointed out that certain sections of 
the Charter might support the proposition that it 
could apply in private litigation, but she makes it 
clear on an overall view of the Charter that its 
application to private litigation is, in her view, 
excluded. She has pointed out that the Charter is 
not designed to be employed in private litigation 
and by its very nature it is not suited for that 
purpose. At pages 47-48, she says: 

Moreover, in considering whether the Charter should 
be directly applicable, the courts should bear in mind its 
drawbacks as a method of dealing with private action 
and the advantages of leaving the regulation of such 
conduct to human rights legislation or other legal con¬ 
trols. Legislation can be tailored to deal with the tension 
between privacy rights and equality or that between 
freedom of expression and prohibition of hate literature. 
It can expressly limit the applicability of equality guar¬ 
antees to services or to areas open to the public, or 
specify the right to set bona fide job qualifications. The 
Charter is not so refined, and provides no guidelines for 


Beaudoin et Tarnopolsky, ed., Charte canadienne 
des droits et libertes. 

Aux pages 674 et 675 de 1’ouvrage du professeur 
a Hogg, on peut lire ce qui suit: 

[traduction] Les droits garantis par la Charte ne 
jouent qu’a titre de restrictions au pouvoir du gouverne- 
ment sur les titulaires de ces droits. La Charte regit les 
rapports entre le gouvernement et les particuliers, mais 
b non pas ceux entre particuliers. Les actions privees 
echappent done a son application. Si, par exemple, un 
employeur impose des restrictions a la liberte de parole 
ou de reunion d’un employe, si un parent limite la liberte 
de circulation et d’etablissement de son enfant, ou si un 
c proprietaire en choisissant ses locataires fait des distinc¬ 
tions fondees sur la race, ces actes ne peuvent constituer 
des infractions a la Charte puisque, dans ces cas, il n’y a 
aucune intervention du Parlement ou du gouvernement 
du Canada ou de la legislature ou du gouvernement 
d d’une province. Lorsque l’acte d’un particulier entraine 
une restriction a une liberte civile, il est possible que la 
personne lesee puisse exercer un recours en vertu d’un 
code des droits de la personne, en vertu du droit du 
travail, du droit de la famille, du droit en matiere de 
responsabilite delictuelle, du droit des contrats ou des 
e biens, ou en vertu de quelque autre domaine du droit 
regissant les relations entre particuliers; mais il n’y a pas 
dans ce cas-la de violation de la Charte. 

Dans son analyse de cette question, le professeur 
/ Swinton souligne que certains articles de la Charte 
pourraient appuyer la these de son applicabilite 
aux litiges prives, mais elle prend bien soin de 
preciser qu’une vue d’ensemble de la Charte 
exclut, a son avis, son application aux actions 
s privees. En effet, elle fait remarquer que la Charte 
n’est pas destinee a etre utilisee dans des litiges 
prives et que, de par sa nature meme, elle ne se 
prete pas a une telle utilisation. Aux pages 58 et 
b 59, elle affirme ceci: 

En outre, en jugeant si la Charte devrait s’appliquer 
directement aux particuliers, les tribunaux devraient 
tenir comp'te de ses desavantages en tant que facon de 
traiter des actes des particuliers et des avantages qu’il y 
i a a laisser la reglementation de cette conduite aux lois 
sur les droits de la personne ou aux autres controles 
legaux. Les lois peuvent etre adaptees de fafon a tenir 
compte de la tension entre le droit a l’intimite et celui a 
l’egalite ou entre la liberte d’expression et l’interdiction 
j de la propagande haineuse. Elies peuvent expressement 
limiter l’application des garanties d’egalite aux services 
ou aux secteurs ouverts au public, ou preciser le droit 
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its application. These would have to be judicially 
determined. 


As well, statutes such as particular human rights and 
equal pay laws contain an administrative structure 
designed to promote mediated settlements of disputes, 
rather than resort to litigation. There is an elaborate 
structure of conciliation preceding adjudications by an 
administrative tribunal, which can have an educative 
effect between the parties. The Charter will be interpret¬ 
ed for the most part in the courts, where there is no 
built-in mechanism to encourage settlement. 

and later, she said, at p. 48: 

One should also keep in mind the concerns of the 
federal and provincial governments in drafting and 
agreeing to the Charter. Their focus was its effect on 
their own governmental operations. That is the reason 
for s. 1, requiring the courts to interpret the guarantees 
so as to allow reasonable limitations imposed by law. 
The override section (s. 33), allowing the legislatures to 
enact laws infringing the Charter, also indicates that 
governments were concerned about bounds on legislative 
action. The governments did not address the application 
of the Charter to private action, and indeed it would 
have been strange for them to do so, for their existing 
human rights codes address that matter, 


More recently, Dubin J.A., speaking for the 
majority of the Court of Appeal for Ontario 
(Dubin, Morden JJ.A., Finlayson J.A. dissenting) 
in Re Blainey and Ontario Hockey Association 
(1986), 26 D.L.R. (4th) 728, 54 O.R. (2d) 513, in 
a case involving a claim for discrimination on 
account of sex, said: “In my opinion s. 15 of the 
Charter does not reach private activity within a 
province”. He then expressed agreement with the 
words of Professor Tarnopolsky (as he then was) 
in Tarnopolsky and Beaudoin, eds.. The Canadian 
Charter of Rights and Freedoms—Commentary 
(supra), at pp. 422-23, where he said: 


In our own case under the Charter, it is suggested 
that s. 15 is not likely to be applied in the courts except 
in cases where a discriminatory act is committed by 
legislative action, and the jurisdiction concerned does 


d’exiger certaines competences pour un travail. La 
Charte n’est pas aussi detaillee et ne fournit aucune 
directive quant a son application. Celles-ci devront etre 
etablies par les tribunaux. 

a Aussi, des lois comme certaines lois sur les droits de la 
personne et sur l’egalite de remuneration prevoient une 
structure administrative destinee a favoriser le regle- 
ment des conflits sans recourir aux tribunaux. Avant que 
la decision soit rendue par un tribunal administratif, il y 
b a toute une structure de conciliation qui peut avoir un 
effet educatif sur les parties. Par contre, dans la plupart 
des cas, la Charte sera interpretee par les cours de 
justice, ou il n’existe aucun mecanisme visant a encoura- 
ger les reglements a l’amiable, 
c 

Plus loin, aux pp. 59 et 60, elle ajoute: 

Il faudrait egalement tenir compte des preoccupations 
des gouvernements federal et provinciaux lorsqu’ils ont 
redige et accepte la Charte. Ils se preoccupaient surtout 
d de ses effets sur leur propre fonctionnement. C’est la la 
raison d’etre de l’article 1 qui exige que les tribunaux 
interpretent les garanties de fa$on a permettre des limi- 
tes raisonnables imposees par la loi. L’article de deroga¬ 
tion (art. 33), qui permet aux legislatures d’adopter des 
e lois derogeant a la Charte, montre aussi que les gouver¬ 
nements se preoccupaient des limites imposees aux 
mesures legislatives. Les gouvernements ne se sont pas 
preoccupes de l’application de la Charte aux actes des 
particuliers, et il aurait d’ailleurs ete curieux qu’ils le 
r fassent, car leurs codes des droits de la personne en 
traitent. 

Plus recemment, void ce qu’a affirme le juge 
Dubin de la Cour d’appel de l’Ontario, s’exprimant 
au nom des juges formant la majorite (les juges 
Dubin et Morden et le juge Finlayson, dissident) 
dans 1’arret Re Blainey and Ontario Hockey Asso¬ 
ciation (1986), 26 D.L.R. (4th) 728, 54 O.R. (2d) 
513, ou il etait question d’une plainte de discrimi- 
h nation fondee sur le sexe: [traduction] «A mon 
avis, l’art. 15 de la Charte ne s’applique pas aux 
activites de particuliers dans la province*. Il s’est 
ensuite dit d’accord avec les propos du professeur 
Tarnopolsky (maintenant juge de la Cour d’appel 
' de l’Ontario), dans Beaudoin et Tarnopolsky, ed., 
Charte canadienne des droits et libertes, precite, a 
la p. 533 ou ce dernier affirme: 

En ce qui regarde la Charte canadienne, nous croyons 
j que, l’article 15 ne sera probablement pas applique par 
les tribunaux sauf dans des circonstances oii un geste 
discriminatoire est pose au moyen d’une loi et qu’il 
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not have an overriding clause in its Human Rights Act, 
as do Alberta, Quebec and Saskatchewan. This would be 
so for the following reasons; 

1. By s. 32(1), the Charter is specifically made appli- « 
cable only to the Parliament and government of 
Canada and to the legislature and government of 
each province “in respect of all matters within the 
authority” of the respective legislative body. Thus, 
although legislative and executive actions are cov- b 
ered by the Charter, it is not made applicable to 
private action. 

2. Section 15 refers to equality before and under the 
law, as well as equal protection and benefit of the 
law. Thus, although an anti-discrimination (human c 
rights) law would itself have to conform to s. 15, it, 
and not s. 15, would be directly applicable to 
discriminatory actions by private persons. 

3. Every jurisdiction in Canada has an anti-discrimi- d 

nation statute which is explicitly made applicable to 
the Crown. It is unlikely, therefore, that a complai¬ 
nant would resort to a constitutional action in the 
courts, rather than the complaint process under the 
anti-discrimination laws. e 

Dubin J.A. then noted that McNair J., of the 
Federal Court, Trial Division, in Cat Productions 
Ltd. v. Macedo, [1985] 1 F.C. 269, had approved ^ 
the words of Professor Swinton, at pp. 44-45 in the 
Canadian Charter of Rights and Freedoms: Com¬ 
mentary , supra : 

s 

The automatic response to a suggestion that the 
Charter can apply to private activity, without connection 
to government, will be that a Charter of Rights is 
designed to bind governments, not private actors. That is 
the nature of a constitutional document: to establish the A 
scope of governmental authority and to set out the terms 
of the relationship between the citizen and the state and 
those between the organs of government. The purpose of 
a Charter of Rights is to regulate the relationship of an 
individual with the government by invalidating laws and i 
governmental activity which infringe the rights guaran¬ 
teed by the document, while relationships between 
individuals are left to the regulation of human rights 
codes, other statutes, and common law remedies, such as 
libel and slander laws. Furthermore, s. 32(1) specifically j 
states that the Charter applies to “the Parliament and 
government of Canada in respect of all matters within 


n’existe pas de «clause nonobstant® dans la Loi sur les 
droits de l’homme du gouvernement en question, comme 
c’est le cas de 1’Alberta, du Quebec et de la Saskatche¬ 
wan. Ceci se produirait pour les raisons suivantes; 

1. En vertu du,paragraphe 1 de Particle 32, la Charte 
s’applique exclusivement au Parlement et au gou¬ 
vernement du Canada et a la legislature et au 
gouvernement de chaque province «pour tous les 
domaines relevant® de chaque organisme legislatif. 
Par consequent, m6me si la Charte s’applique a des 
actes legislates ou executifs, sa portee ne s’etend 
pas a l’activite des particuliers. 

2. L’article 15 porte sur 1’egalite devant la loi, de 
meme que sur I’egalite de benefice et la protection 
egale de la loi. Meme si une loi antidiscriminatoire 
(sur les droits de la personne) doit respecter les 
dispositions de Particle 15, c’est cette loi et non 
Particle 15 qui s’appliquerait directement a des 
actes discriminatoires poses par des individus. 

3. II existe au sein de chaque ordre de gouvernement 
au Canada une loi antidiscriminatoire qui s’appli¬ 
que de faqon explicite a la Couronne. 11 est par 
consequent peu probable qu’un plaignant intente 
des poursuites devant les tribunaux en vertu de la 
Constitution plutot qu’en vertu des lois antidiscri- 
minatoires. 

Le juge Dubin souligne ensuite que, dans la deci¬ 
sion Cat Productions Ltd. c. Macedo, [1985] 1 
C.F. 269, le juge McNair de la Cour federate, 
Division de premiere instance, a approuve les 
propos tenus par le professeur Swinton a la p. 55 
de l’ouvrage intitule Charte canadienne des droits 
et libertes, precite: 

A la suggestion que la Charte peut s’appliquer aux 
activites de particuliers, sans lien avec le gouvernement, 
on peut repondre automatiquement qu’une charte des 
droits lie les gouvernements et non les particuliers. Telle 
est la nature d’un document constitutionnel: etablir la 
portee des pouvoirs gouvernementaux et exposer les 
conditions des relations entre les citoyens de l’Etat et 
entre les divers organes du gouvernement. Le but d’une 
charte des droits est de regir les rapports entre un 
particulier et le gouvernement en rendant invalides les 
lois et les mesures gouvernementales qui empietent sur 
les droits garantis par le document, les rapports entre les 
particuliers etant laisses aux codes des droits de la 
personne, aux autres lois et aux recours de la «common 
law®, par exemple les lois sur la diffamation. En outre, le 
paragraphe 32(1) declare expressement que la Charte 
s’applique au «Parlement et au gouvernement du 
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the authority of Parliament” (emphasis added). It is 
governmental action which is caught, not private action. 

He concluded on this point: “I agree with a 
McNair J., and, with respect, I do not agree with 
the contrary opinion to be found in R. v. Lerke 
(1984), 11 D.L.R. (4th) 185, 13 C.C.C. (3d) 515, 

55 A.R. 216 (Alta. Q.B.)” 

b 

Further support for the view that the Charter 
does not apply in litigation between private parties 
is to be found in a helpful article in (1986), 24 
Alta. L. Rev. 361, by Anne McLellan and Bruce P. 
Elman, entitled, “To Whom Does the Charter c 
Apply? Some recent cases on s. 32”, which reviews 
the case law as it has developed, and says at p. 
367: 

In conclusion it is suggested that the better view is that d 
the Charter applies only to government action. To hold 
otherwise would be to increase the scope of the Charter 
immeasurably. In cases involving arrests, detentions, 
searches and the like, to apply the Charter to purely 
private action would be tantamount to setting up an e 
alternative tort system. In the area of private discrimi¬ 
nation, an entirely new system of civil liability in compe¬ 
tition with the dispute resolution mechanisms fostered 
by human rights legislation would result. 


Views to the contrary have been expressed in 
articles by Dale Gibson: “The Charter of Rights „ 
and the Private Sector” (1982), 12 Man. L.J. 213; 
“Distinguishing the Governors from the Governed; 
The Meaning of ‘Government’ under Section 
32(1) of the Charter” (1983), 13 Man. L.J. 505, 
as well as Morris Manning, Rights, Freedoms and * 
the Courts (Toronto 1983). 

I am in agreement with the view that the Chart¬ 
er does not apply to private litigation. It is evident 
from the authorities and articles cited above that 1 
that approach has been adopted by most judges 
and commentators who have dealt with this ques¬ 
tion. In my view, s. 32 of the Charter , specifically 
dealing with the question of Charter application, is . 
conclusive on this issue. Section 32 is reproduced 
hereunder: 


Canada, pour tous les domaines relevant du Parlement* 
(les italiques sont de nous). Ce sont les actes du gouver- 
nement qui sont vises, non ceux des particuliers. 

II a conclu sur ce point: [traduction] «Je suis 
d’accord avec le juge McNair et, avec egards, je ne 
partage pas l’opinion contraire exprimee dans R. v. 
Lerke (1984), 11 D.L.R. (4th) 185, 13 C.C.C. 
(3d) 515, 55 A.R. 216 (B.R. Alb.)»> 

Le point de vue selon lequel la Charte ne s’appli- 
que pas aux litiges opposant des particuliers est 
egalement appuye par un article utile de Anne 
McLellan et Bruce P. Elman, intitule «To Whom 
Does the Charter Apply? Some recent cases on s. 
32», que l’on trouve a (1986), 24 Alta. L. Rev. 361, 
et qui passe en revue la jurisprudence telle qu’elle 
s’est developpee. On peut lire a la p. 367: 

[traduction] Finalement, on laisse entendre que le 
meilleur point de vue est celui que la Charte ne s’appli- 
que qu’aux actions gouvernementales. Conclure autre- 
ment reviendrait a augmenter demesurement la portee 
de la Charte. Dans les affaires ou il est question d’arres- 
tations, de detentions, de fouilles, de perquisitions et 
ainsi de suite, appliquer la Charte aux actions purement 
privees reviendrait a instituer un regime subsidiaire de 
responsabilite civile. Dans le domaine de la discrimina¬ 
tion entre particuliers, il resulterait un tout nouveau 
regime de responsabilite civile qui ferait concurrence 
aux mecanismes de reglement des litiges favorises par 
les lois en matiere de droits de la personne. 

Pour des points de vue contraires, voir les arti¬ 
cles de Dale Gibson: «The Charter of Rights and 
the Private Sector# (1982), 12 Man. L.J. 213; 
((Distinguishing the Governors from the Governed: 
The Meaning of ‘Government’ under Section 
32(1) of the Charter# (1983), 13 Man. L.J. 505, 
ainsi que Morris Manning, Rights, Freedoms and 
the Courts (Toronto 1983). 

Je suis d’accord avec le point de vue que la 
Charte ne s’applique pas aux litiges prives. Il 
ressort nettement de la jurisprudence et des arti¬ 
cles precites que c’est le point de vue qu’ont adopte 
la plupart des juges et des glossateurs qui ont 
aborde cette question. A mon sens, Part. 32 de la 
Charte, qui traite expressement de l’application de 
la Charte, est determinant sur ce point. Voici le 
texte de l’art. 32: 
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32. (1) This Charter 

applies 

(cr) to the Parliament and 
government of Canada in 
respect of all matters 
within the authority of Par¬ 
liament including all mat¬ 
ters relating to the Yukon 
Territory and Northwest 
Territories; and 
( b ) to the legislature and 
government of each prov¬ 
ince in respect of all mat¬ 
ters within the authority of 
the legislature of each 
province. 


32. (1) La presente charte 
s’applique: 

a) au Parlement et au gou- 
vernement du Canada, 
pour tous les domaines 
relevant du Parlement, y « 
compris ceux qui concer- 
nent le territoire du Yukon 

et les territoires du Nord- 
Ouest; 

b) a la legislature et au 
gouvernement de chaque b 
province pour tous les 
domaines relevant de cette 
legislature. 


32. (1) This Charter 

applies 

(a) to the Parliament and 
government of Canada in 
respect of all matters 
within the authprity of Par¬ 
liament including all mat¬ 
ters relating to the Yukon 
Territory and Northwest 
Territories; and 

(b) to the legislature and 
government of each prov¬ 
ince in respect of all mat¬ 
ters within the authority of 
the legislature of each 
province. 


32. (1) La presente charte 
s’applique: 

a) au Parlement et au gou¬ 
vernement du Canada, 
pour tous les domaines 
relevant du Parlement, y 
compris ceux qui concer- 
nent le territoire du Yukon 
et les territoires du Nord- 
Ouest; 

b ) a la legislature et au 
gouvernement de chaque 
province pour tous les 
domaines relevant de cette 
legislature. 


c 


Section 32(1) refers to the Parliament and Gov¬ 
ernment of Canada and to the legislatures and 
governments of the Provinces in respect of all 
matters within their respective authorities. In this, 
it may be seen that Parliament and the Legisla¬ 
tures are treated as separate or specific branches 
of government, distinct from the executive branch 
of government, and therefore where the word ‘gov¬ 
ernment’ is used in s. 32 it refers not to govern¬ 
ment in its generic sense—meaning the whole of 
the governmental apparatus of the state—but to a 
branch of government. The word ‘government’, 
following as it does the words ‘Parliament’ and 
‘Legislature’, must then, it would seem, refer to 
the executive or administrative branch of govern¬ 
ment. This is the sense in which one generally 
speaks of the Government of Canada or of a 
province. I am of the opinion that the word ‘gov¬ 
ernment’ is used in s. 32 of the Charter in the 
sense of the executive government of Canada and 
the Provinces. This is the sense in which the words 
‘Government of Canada’ are ordinarily employed 
in other sections of the Constitution Act, 1867. 
Sections 12, 16, and 132 all refer to the Parlia¬ 
ment and the Government of Canada as separate 
entities. The words ‘Government of Canada’, par¬ 
ticularly where they follow a reference to the word 
‘Parliament’, almost always refer to the executive 
government. 

I It is my view that s. 32 of the Charter specifies 
the actors to whom the Charter will apply. They 
are the legislative, executive and administrative 
branches of government. It will apply to those 


Le paragraphe 32(1) mentionne le Parlement et le 
gouvernement du Canada ainsi que la legislature 
et le gouvernement de chaque province en ce qui 
d concerne tous les domaines qui relevent de leurs 
competences respectives. A cet egard, on peut 
constater que le Parlement et les legislatures sont 
traites comme des branches de gouvernement sepa- 
rees ou specifiques, distinctes de l’executif, et que, 
e par consequent, le terme «gouvernement» utilise a 
Part. 32 designe non pas le gouvernement au sens 
general—c’est-a-dire au sens de l’ensemble de l’ap- 
pareil gouvernemental de l’Etat—mais plut6t une 
branche de gouvernement. Le terme «gouverne- 
^ ment», qui suit les termes «Parlement» et «legisla- 
ture», doit alors, semble-t-il, designer la branche 
executive ou administrative du gouvernement. 
C’est en ce sens qu’on parle en general du gouver- 
g nement du Canada ou d’une province. Je suis 
d’avis que le mot «gouvernement» utilise a Part. 32 
de la Charte designe le pouvoir executif a l’echelon 
federal et aTechelon provincial. C’est en ce sens 
que l’expression «gouvernement du Canada* est 
A ordinairement utilisee dans d’autres articles de la 
Loi constitutionnelle de 1867. Les articles 12, 16 
et 132 designent tous le Parlement et le gouverne¬ 
ment du Canada comme des entites distinctes. 
L’expression «gouvernement du Canada*, en parti- 
' culier lorsqu’elle suit le mot «Parlement», designe 
presque toujours le pouvoir executif. 

J’estime done que l’art. 32 de la Charte men- 
. tionne de fa?on precise les acteurs auxquels s’ap- 
J plique la Charte. II s’agit des branches legislative, 
executive et administrative. Elle leur est applicable 
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branches of government whether or not their 
action is invoked in public or private litigation. It 
would seem that legislation is the only way in 
which a legislature may infringe a guaranteed 
right or freedom. Action by the executive or « 
administrative branches of government will gener¬ 
ally depend upon legislation, that is, statutory 
authority. Such action may also depend, however, 
on the common law, as in the case of the preroga¬ 
tive. To the extent that it relies on statutory au¬ 
thority which constitutes or results in an infringe¬ 
ment of a guaranteed right or freedom, the 
Charter will apply and it will be unconstitutional. 
The action will also be unconstitutional to the 
extent that it relies for authority or justification on 
a rule of the common law which constitutes or 
creates an infringement of a Charter right or 
freedom. In this way the Charter will apply to the 
common law, whether in public or private litiga¬ 
tion. It will apply to the common law, however, 
only in so far as the common law is the basis of 
some governmental action which, it is alleged, 
infringes a guaranteed right or freedom. 

The element of governmental intervention neces¬ 
sary to make the Charter applicable in an other¬ 
wise private action is difficult to define. We have 
concluded that the Charter applies to the common 
law but not between private parties. The problem 
here is that this is an action between private 
parties in which the appellant resists the common 
law claim of the respondent on the basis of a 
Charter infringement. The argument is made that 
the common law, which is itself subject to the 
Charter, creates the tort of civil conspiracy and 
that of inducing a breach of contract. The 
respondent has sued and has procured the injunc¬ 
tion which has enjoined the picketing on the basis 
of the commission of these torts. The appellants 
say the injunction infringes their Charter right of 
freedom of expression under s. 2(b). Professor 
Hogg meets this problem when he suggests, at p. 
677 of his text, after concluding that the Charter 
does not apply to private litigation, that: 

Private action is, however, a residual category from 
which it is necessary to subtract those kinds of action to 
which s. 32 does make the Charter applicable. 


peu importe que leurs actes soient en cause dans 
des litiges publics ou prives. II semblerait que ce 
n’est que dans sa legislation qu’une legislature peut 
porter atteinte a une liberte ou un droit garantis. 
Les actes de la branche executive ou administra¬ 
tive du gouvernement se fondent generalement sur 
une loi, c’est-a-dire sur un texte legislatif. Toute- 
fois, ces actes peuvent aussi se fonder sur la 
common law comme dans le cas de la prerogative. 
Dans la mesure ou ils se fondent sur un texte 
legislatif qui constitue ou entraine une atteinte a 
une liberte ou a un droit garantis, la Charte s’ap- 
plique et ils sont inconstitutionnels. Ces actes sont 
egalement inconstitutionnels dans la mesure ou ils 
sont autorises ou justifies par une regie de common 
law qui constitue ou engendre une atteinte a une 
liberte ou a un droit garantis par la Charte. C’est 
ainsi que la Charte s’applique a la common law 
d tant dans les litiges publics que dans les litiges 
prives. Cependant, elle ne s’applique a la common 
law que dans la mesure ou la common law consti¬ 
tue le fondement d’une action gouvernementale 
qui, allegue-t-on, porte atteinte a une liberte ou a 
e un droit garantis. 

II est difficile de definir l’element d’intervention 
gouvernementale necessaire pour rendre la Charte 
applicable dans un litige par ailleurs prive. Nous 
/ avons conclu que la Charte s’applique a la 
common law , mais non pas entre particuliers. Le 
probleme en l’espece est qu’il s’agit d’une action 
entre des particuliers, dans laquelle l’appelant 
oppose une violation de la Charte a la demande de 
g l’intimee fondee sur la common law. On fait valoir 
que la common law, qui est elle-meme assujettie a 
la Charte, cree le debt de complot civil et celui 
d’incitation a la rupture de contrat. L’intimee a 
h demande et obtenu une injonction empechant le 
piquetage en invoquant la perpetration de ces 
debts civils. Les appelants de leur cote affirment 
que l’injonction porte atteinte au droit a la liberte 
d’expression que leur confere l’al. 2b) de la Charte. 
i Le professeur Hogg fait face a ce probleme lors- 
que, apres avoir conclu que la Charte ne s’appbque 
pas aux litiges prives, il fait remarquer, a la p. 677 
de son ouvrage: 

[traduction] Les actions de particuliers constituent 
J toutefois une espece de categorie residuelle dont il faut 
exclure le genre d’actions auxqueiles l’art. 32 rend la 
Charte applicable. 
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He added: 

The Charter will apply to any rule of the common law 
that specifically authorizes or directs an abridgement of 
a guaranteed right. 

and he concluded by saying, at p. 678: 

The fact that a court order is governmental action 
means that the Charter will apply to a purely private 
arrangement, such as a contract or proprietary interest, 
but only to the extent that the Charter will preclude 
judicial enforcement of any arrangement in derogation 
of a guaranteed right. 

Professor Hogg, at p. 678, rationalized his position 
in these words: 

In a sense, the common law authorizes any private 
action that is not prohibited by a positive rule of law. If 
the Charter applied to the common law in that attenuat¬ 
ed sense, it would apply to all private activity. But it 
seems more reasonable to say that the common law 
offends the Charter only when it crystallizes into a rule 
that can be enforced by the courts. Then, if an enforce¬ 
ment order would infringe a Charter right, the Charter 
will apply to preclude the order, and, by necessary 
implication, to modify the common law rule. 


I find the position thus adopted troublesome 
and, in my view, it should not be accepted as an 
approach to this problem. While in political 
science terms it is probably acceptable to treat the 
courts as one of the three fundamental branches of 
Government, that is, legislative, executive, and 
judicial, I cannot equate for the purposes of 
Charter application the order of a court with an 
element of governmental action. This is not to say 
that the courts are not bound by the Charter. The 
courts are, of course, bound by the Charter as they 
are bound by all law. It is their duty to apply the 
law, but in doing so they act as neutral arbiters, 
not as contending parties involved in a dispute. To 
regard a court order as an element of governmen¬ 
tal intervention necessary to invoke the Charter 
w'ould, it seems to me, widen the scope of Charter 
application to virtually all private litigation. All 
cases must end, if carried to completion, with an 
enforcement order and if the Charter precludes the 
making of the order, where a Charter right would 
be infringed, it would seem that all private litiga- 


II ajoute: 

[traduction] La Charte s’applique a n’importe quelle 
regie de common law qui permet ou ordonne expresse- 
ment une atteinte a un droit garanti. 

a , 

Pour terminer, il souligne, a la p. 678: 

[traduction] Le fait que 1’ordonnance d’une cour 
constitue une action gouvernementale signifie que la 
Charte s’appliquera a une affaire purement privee, telle 
b qu’un contrat ou un droit de propriete, mais seulement— 
pour empecher les tribunaux de forcer Pexecution d’un 
arrangement qui porte atteinte a un droit garanti. 

„ .LO 

A la page 678, le professeur Hogg justifie ainsi stt 

c position: c 

. cs 

[traduction] Dans un sens, la common law autorisej 
toute action privee qui n’est pas interdite par une regie 
de droit positif. Si la Charte s’appliquait a la commoitr> 
law dans ce sens attenue, elle s’appliquerait a l’ensemble 
d des activites privees. II semble toutefois plus raisonnable 
d’affirmer que la common law n’enfreint la Charte que 
si elle se cristallise en une regie susceptible d’application 
par les tribunaux. A ce moment-la, dans Phypothese ou 
une ordonnance d’execution porterait atteinte a un droit 
e garanti par la Charte, cette derniere s’appliquerait de 
maniere a empecher 1’ordonnance et, par deduction 
necessaire, de maniere a modifier la regie de common 
law. 

J’estime que le point de vue ainsi adopte est 
f dangereux et qu’il ne doit pas etre accepte comme 
solution a ce probleme. Meme si, en science politi¬ 
que, il est probablement acceptable de considerer 
les tribunaux judiciaires comme Pun des trois 
organes fondamentaux de gouvernement, savoir les 
pouvoirs legislatif, executif et judiciaire, je ne puis 
assimiler, aux fins de Papplication de la Charte, 
Pordonnance d’un tribunal a un element d’action 
gouvernementale. Ce n’est pas pour dire que les 
h tribunaux ne sont pas lies par la Charte. Les 
tribunaux sont evidemment lies par la Charte 
comme ils le sont par toute autre regie de droit. Il 
leur incombe d’appliquer les regies de droit, mais, 
ce faisant, ils sont des arbitres neutres et non des 
1 parties opposees dans un litige. Considerer Pordon¬ 
nance d’un tribunal comme un element d’interven- 
tion gouvernementale necessaire pour invoquer la 
Charte aurait pour effet, me semble-t-il, d’elargir 
. la portee de Papplication de la Charte a pratique- 
ment toutes les litiges prives. Toute affaire doit se 
terminer, si elle est menee a terme, par une ordon- 
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tion would be subject to the Charter. In my view, 
this approach will not provide the answer to the 
question. A more direct and a more precisely- 
defined connection between the element of govern¬ 
ment action and the claim advanced must be 
present before the Charter applies. 


An example of such a direct and close connec¬ 
tion is to be found in Re Blainey and Ontario 
Hockey Association, supra. In that case, proceed¬ 
ings were brought against the hockey association 
in the Supreme Court of Ontario on behalf of a 
twelve year old girl who had been refused permis¬ 
sion to play hockey as a member of a boys’ team 
competing under the auspices of the Association. 
A complaint against the exclusion of the girl on 
the basis of her sex alone had been made under the 
provisions of the Human Rights Code, 1981 , S.O. 
1981, c. 53, to the Ontario Human Rights Com¬ 
mission. It was argued that the hockey association 
provided a service ordinarily available to members 
of the public without discrimination because of 
sex, and therefore that the discrimination against 
the girl contravened this legislation. The Commis¬ 
sion considered that it could not act in the matter 
because of the provisions of s. 19(2) of the Human 
Rights Code, which are set out hereunder: 

19.—(1) ... 

(2) The right under section 1 to equal treatment with 
respect to services and facilities is not infringed where 
membership in an athletic organization or participation 
in an athletic activity is restricted to persons of the same 
sex. 

In the Supreme Court of Ontario it was claimed 
that s. 19(2) of the Human Rights Code was 
contrary to s. 15(1) of the Charter and that it was 
accordingly void. The application was dismissed. 
In the Court of Appeal, the appeal was allowed 
(Dubin, Morden JJ.A., Finlayson J.A. dissenting). 
Dubin J.A., writing for the majority, stated the 
issue in these terms at [D.L.R., p. 735]: 

Indeed, it was on the premise that the ruling of the 
Ontario Human Rights Commission was correct that 


nance d’execution et si la Charte empeche de 
rendre une telle ordonnance dans le cas ou il y 
aurait atteinte a un droit qu’elle garantit, tous les 
litiges prives seraient alors, semble-t-il, assujettis a 
a la Charte. A mon avis, ce point de vue n’apporte 
pas de reponse a la question. Pour que la Charte 
s’applique, il doit exister un lien plus direct et 
mieux defini entre l’element d’action gouverne- 

mentale et la revendication qui est faite. 
b _ 

On trouve l’exemple d’un tel lien direct et etroi|t) 
dans l’affaire Re Blainey and Ontario HockejP. 
Association, precitee. Dans cette espece, des pn>o 
cedures ont ete intentees en Cour supreme dc 
e l’Ontario contre une association de hockey, au noirtB 
d’une fillette de douze ans qui s’etait vu refuser la 
permission de jouer au hockey au sein d’une equipg 
de gar 9 ons parrainee par l’Association. Conformed 
d ment aux dispositions du Code des droits de la 
personne, L.O. 1981, chap. 53, on s’etait plaint 
aupres de la Commission ontarienne des droits de 
la personne du fait que la fillette avait ete exclue 
en raison de son sexe seulement. On a fait valoir 
e que l’association de hockey assurait un service 
auquel tous les membres du public sans distinction 
de sexe pouvaient ordinairement recourir et que, 
par consequent, la distinction dont faisait l’objet de 
fillette violait cette loi. La Commission a juge 
f qu’elle ne pouvait agir dans l’affaire en raison des 
dispositions du par. 19(2) du Code des droits de la 
personne, qui se lit ainsi: 

[traduction] 19.—(1) ... 

8 (2) Ne constitue pas une atteinte au droit, reconnu a 

l’article 1, de traitement egal en matiere de services et 
d’installations le fait de restreindre Padhesion a un 
organisme sportif ou la participation a une activite 
sportive a des personnes du meme sexe. 
h 

En Cour supreme de l’Ontario, on a soutenu que le 
par. 19(2) du Code des droits de la personne est 
contraire au par. 15(1) de la Charte et qu’il est 
done entache de nullite. La demande a ete rejetee. 

‘ La Cour d’appel a accueilli l’appel interjete (les 
juges Dubin et Morden et le juge Finlayson, dissi¬ 
dent). Le juge Dubin, s’exprimant au nom de la 
Cour d’appel a la majorite, enonce ainsi la ques¬ 
tion en litige [D.L.R., a la p. 735]: 

[traduction] En fait, e’est en fonction de la pre- 
misse que la decision de la Commission ontarienne des 
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these proceedings were launched and which afforded the 
status to the applicant to complain now that, by reason 
of s. 19(2) of the Human Rights Code she is being 
denied the equal protection and equal benefit of the 
Human Rights Code by reason of her sex, contrary to 
the provisions of s. 15(1) of the Canadian Charter of 
Rights and Freedoms (the “Charter”). 

He concluded that the provisions of s. 19(2) were 
in contradiction of the Charter and hence of no 
force or effect. In the Blainey case, a law suit 
between private parties, the Charter was applied 
because one of the parties acted on the authority 
of a statute, i.e., s. 19(2) of the Ontario Human 
Rights Code which infringed the Charter rights of 
another. Blainey then affords an illustration of the 
manner in which Charter rights of private 
individuals may be enforced and protected by the 
courts, that is, by measuring legislation—govern¬ 
ment action—against the Charter. 


As has been noted above, it is difficult and 
probably dangerous to attempt to define with 
narrow precision that element of governmental 
intervention which will suffice to permit reliance 
on the Charter by private litigants in private litiga¬ 
tion. Professor Hogg has dealt with this question, 
at p. 677, supra, where he said: 

. . . the Charter would apply to a private person exercis¬ 
ing the power of arrest that is granted to “any one” by 
the Criminal Code, and to a private railway company 
exercising the power to make by-laws (and impose 
penalties for their breach) that is granted to a “railway 
company” by the Railway Act; all action taken in 
exercise of a statutory power is covered by the Charter 
by virtue of the references to “Parliament” and “legisla¬ 
ture” in s. 32. The Charter would also apply to the 
action of a commercial corporation that was an agent of 
the Crown, by virtue of the reference to “government”, 
in s. 32. 

It would also seem that the Charter would apply 
to many forms of delegated legislation, regula¬ 
tions, orders in council, possibly municipal 
by-laws, and by-laws and regulations of other crea¬ 
tures of Parliament and the Legislatures. It is not 
suggested that this list is exhaustive. Where such 


droits de la personne etait juste que les presentes proce¬ 
dures ont ete engagees et que la requerante a mainte- 
nant qualite pour se plaindre qu’en raison du par. 19(2) 
du Code des droits de la personne, elle se voit refuser le 
a droit a l’egalite de protection et de benefice du Code des 
droits de la personne en raison de son sexe, contraire- 
ment aux dispositions de la Charte canadienne des 
droits et libertes (la «Charte»). 

b II a conclu que les dispositions du par. 19(2) 
etaient incompatibles avec la Charte et, par conse¬ 
quent, inoperantes. Dans l’affaire Blainey ou il 
etait question d’une action entre particuliers, la 
Charte a ete appliquee pour le motif qu’une partie 
c avait agi en se fondant sur une disposition legisla¬ 
tive, savoir le par. 19(2) du Code des droits de la 
personne de l’Ontario, qui portait atteinte aux 
droits que garantit la Charte a une autre personne. 
L’affaire Blainey constitue done un exemple de la 
d maniere dont les cours peuvent mettre a execution 
et proteger les droits que la Charte garantit aux 
particuliers, e’est-a-dire en appreciant la mesure 
legislative—Faction gouvernementale—en fonction 

de la Charte. 
e 

Comme on Fa dit ci-dessus, il est difficile et 
probablement dangereux de tenter de definir de 
facon etroite Felement d’intervention gouverne¬ 
mentale qui suffira a permettre a des parties pri- 
■' vees a un litige prive de s’appuyer sur la Charte. 
Le professeur Hogg a traite de cette question, a la 
p. 677 de son ouvrage precite, en ces termes: 

[traduction] ... la Charte s’appliquerait a une per- 
g sonne privee qui exercerait le pouvoir d’arrestation que 
le Code criminel accorde a «toute personne® et a une 
compagnie de chemin de fer privee qui exercerait le 
pouvoir de reglementation (et d’imposer des amendes 
pour leur violation) que la Loi sur les chemins de fer 
A accorde a une «compagnie de chemin de fer»; toute 
action prise dans l’exercice du pouvoir legislatif est regie 
par la Charte vu les mentions du «Parlement» et de la 
((legislature® a l’art. 32. La Charte s’appliquerait aussi a 
Faction d’une societe commerciale qui est un agent de 
. Sa Majeste vu la mention du «gouvernement» a Fart. 32. 

Il semblerait aussi que la Charte s’appliquerait a 
plusieurs formes de legislation deleguee, de regie- 
mentation, de decrets, peut-etre de reglements 
. municipaux et de reglements administratifs et 
generaux d’autres organes crees par le Parlement 
et les legislatures. Cette liste n’est certes pas 
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exercise of, or reliance upon, governmental action 
is present and where one private party invokes or 
relies upon it to produce an infringement of the 
Charter rights of another, the Charter will be 
applicable. Where, however, private party “A” 
sues private party “B” relying on the common law 
and where no act of government is relied upon to 
support the action, the Charter will not apply. I 
should make it clear, however, that this is a dis¬ 
tinct issue from the question whether the judiciary 
ought to apply and develop the principles of the 
common law in a manner consistent with the fun¬ 
damental values enshrined in the Constitution. The 
answer to this question must be in the affirmative. 
In this sense, then, the Charter is far from irrele¬ 
vant to private litigants whose disputes fall to be 
decided at common law. But this is different from 
the proposition that one private party owes a con¬ 
stitutional duty to another, which proposition 
underlies the purported assertion of Charter causes 
of action or Charter defences between individuals. 


Can it be said in the case at bar that the 
required element of government intervention or 
intrusion may be found? In Blainey, s. 19(2) of the 
Ontario Human Rights Code, an Act of a legisla¬ 
ture, was the factor which removed the case from 
the private sphere. If in our case one could point to 
a statutory provision specifically outlawing second¬ 
ary picketing of the nature contemplated by the 
appellants, the case—assuming for the moment an 
infringement of the Charter —would be on all 
fours with Blainey and, subject to s. 1 of the 
Charter, the statutory provision could be struck 
down. In neither case, would it be, as Professor 
Hogg would have it, the order of a court which 
would remove the case from the private sphere. It 
would be the result of one party’s reliance on a 
statutory provision violative of the Charter. 


In the case at bar, however, we have no offend¬ 
ing statute. We have a rule of the common law 
which renders secondary picketing tortious and 
subject to injunctive restraint, on the basis that it 
induces a breach of contract. While, as we have 


exhaustive. Lorsqu’une action gouvernementale est 
presente ou lorsqu’on l’invoque, et lorsqu’une 
partie privee l’invoque ou s’appuie sur elle pour 
entrainer la violation d’un droit d’un tiers garanti 

a par la Charte, la Charte s’appliquera. Toutefois, 
lorsque «A», une partie privee, actionne «B», une 
partie privee, en s’appuyant sur la common law et 
qu’aucun acte du gouvernement n’est invoque a 
l’appui de la poursuite, la Charte ne s’appliquera 

* pas. Je dois toutefois dire clairement que c’est une 
question differente de celle de savoir si le judiciaire 
devrait expliquer et developper des principes de 
common law d’une faqon compatible avec les 
valeurs fondamentales enchassees dans la Consti¬ 
tution. La reponse a cette question doit etre affir¬ 
mative. En ce sens, done, la Charte est loin d’etre 
sans portee pour les parties privees dont les litiges 
relevent de la common law. Mais ceci est different 

d de la proposition qu’une partie privee a envers une 
autre une obligation constitutionnelle, proposition 
qui sous-tend la pretendue affirmation de causes 
d’action en vertu de la Charte ou de defenses entre 

particuliers en vertu de la Charte. 

e 

Peut-on dire en l’espece qu’il est possible de 
conclure a l’existence de l’element requis d’inter- 
vention ou d’ingerence gouvernementale? Dans 
l’affaire Blainey, le par. 19(2) du Code des droits 

* de la personae de l’Ontario, qui est une loi d’une 
legislature, a ete le facteur qui a retire l’affaire du 
domaine prive. Si, dans la presente affaire, on 
avait une disposition legislative qui proscrivait 

K expressement le piquetage secondaire du genre 
envisage par les appelants, l’affaire—en supposant 
pour l’instant qu’il y a violation de la Charte — 
correspondrait exactement a l’affaire Blainey et, 
sous reserve de Particle premier de la Charte , la 

* disposition legislative pourrait etre annulee. Ni 
dans l’un ni dans l’autre cas, ce ne serait, comme le 
dirait le professeur Hogg, l’ordonnance d’une cour 
qui retirerait l’affaire du domaine prive. Ce serait 
le resultat du fait qu’une partie s’est fondee sur 

' une disposition legislative contraire a la Charte. 

En l’espece toutefois, il n’y a pas de loi en 
defaut. Nous avons une regie de common law selon 

. laquelle le piquetage secondaire constitue un debt 
et peut faire l’objet d’une injonction visant a l’em- 
pecher pour le motif qu’il incite a rompre un 
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found, the Charter applies to the common law, we 
do not have in this litigation between purely pri¬ 
vate parties any exercise of or reliance upon gov¬ 
ernmental action which would invoke the Charter. 

It follows then that the appeal must fail. The « 
appeal is dismissed. The respondent is entitled to 
its costs. In the circumtances of this case, it 
becomes unnecessary to answer the constitutional 
question framed by the Chief Justice on Septem¬ 
ber 5, 1984. h 

The following are the reasons delivered by 

Beetz J.—I agree with the reasons of the 
majority in the British Columbia Court of Appeal c 
for holding that in the circumstances and on the 
evidence of this case, the picketing which has been 
enjoined would not have been a form of expression 
and that no question of infringement of s. 2{b) of 
the Canadian Charter of Rights and Freedoms d 
could accordingly arise. 

This reason suffices for the dismissal of the 
appeal with costs. 

It is unnecessary for me to express any view on e 
other issues in order to reach this conclusion. 
However, given the importance of these issues, I 
wish to state that I otherwise agree with the 
reasons for judgment written by my brother j- 
McIntyre. 

The following are the reasons delivered by 

Wilson J.—I agree with the reasons of my 
colleague, McIntyre J., with the exception of his g 
reasons dealing with the application of s. 1 of the 
Charter. 

The search under s. 1 is, I believe, for the 
appropriate test to apply when weighing a princi- * 
pie of the common law against a fundamental 
freedom protected by the Charter. On a s. 1 
analysis the purposes and objectives of a piece of 
impugned legislation are ascertained through an 
objective approach: see, for example, the approach ' 
taken by this Court in R. v. Big M Drug Mart 
Ltd., [1985] 1 S.C.R. 295 and R. v. Oakes , [1986] 

1 S.C.R. 103. It seems to me that the same 
objective approach must be taken when weighing a , 
principle of the common law against a fundamen- J 
tal freedom. 


contrat. Alors que, comme nous l’avons vu, la 
Charte s’applique a la common law , dans le pre¬ 
sent litige qui oppose simplement des particuliers, 
on n’a pose aucun acte gouvernemental qui a pour 
effet de faire jouer la Charte. II s’ensuit alors que 
le pourvoi doit echouer. Le pourvoi est rejete. 
L’intimee a droit a ses depens. Dans les circons- 
tances, il devient inutile de repondre a la question 
constitutionnelle formulee par le Juge en chef le 5 
septembre 1984. 

Version frangaise des motifs rendus par 

Le juge Beetz —Je suis d’accord avec les 
motifs de la majorite en Cour d’appel de la Colom- 
bie-Britannique pour decider que, dans les circons- 
tances et vu la preuve en l’espece, le piquetage qui 
a ete interdit ne pouvait constituer une forme 
d’expression et qu’il ne peut done etre aucunement 
question de violation de l’al. lb) de la Charte 
canadienne des droits et libertes. 

Ce motif suffit a rejeter le pourvoi avec depens. 

II m’est inutile d’exprimer une opinion sur les 
autres questions afin d’en venir a cette conclusion. 
Toutefois, vu leur importance, je veux indiquer que 
je suis par ailleurs d’accord avec les motifs de 
jugement rediges par mon collegue le juge 
McIntyre. 

Version frangaise des motifs rendus par 

Madame le juge Wilson —Je suis d’accord 
avec les motifs de mon collegue le juge McIntyre, 
a l’exception de la partie qui traite de l’application 
de l’article premier de la Charte. 

Ce qu’il faut determiner en vertu de l’article 
premier, e’est le critere approprie a appliquer lors- 
qu’on evalue un principe de common law par 
rapport a une liberte fondamentale protegee par la 
Charte. Au cours d’une analyse en vertu de l’arti- 
cle premier, on determine les buts et objets d’un 
texte legislatif en litige en suivant une demarche 
objective: voir par exemple, la demarche suivie par 
cette Cour dans l’arret R. c. Big M Drug Mart 
Ltd., [1985] 1 R.C.S. 295, et R. c. Oakes, [1986] 
1 R.C.S. 103. II me semble qu’on doit suivre la 
raeme demarche objective lorsqu’on evalue un 
principe de common law par rapport a une liberte 
fondamentale. 
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There are, as I see it, two distinct questions 
which must be answered, namely: 

(1) Does the tort of inducing breach of contract 
represent a reasonable limit under s. 1 on free¬ 
dom of expression in the labour relations con¬ 
text? and 

(2) If the tort does represent a reasonable limit 
under s. 1, should injunctive relief be granted in 
this particular case? 

The first question requires the application of the 
objective approach mentioned above. If the tort 
does not survive the first question then, of course, 
the conduct is not wrongful and no injunction can 
issue. If, however, it does survive the first question, 
then the facts of this particular case (including the 
subjective impact on the employer) must be con¬ 
sidered in order to see whether the other require¬ 
ments for the award of an interlocutory injunction 
are present, i.e., does the balance of convenience 
favour the plaintiff? However, even on this ques¬ 
tion it seems to me that some weight must be given 
to the freedom of speech of the picketers. 


My difficulty with my colleague’s approach to 
s. 1 is twofold. First, he has used the subjective 
impact on the employer on the first question. It is, 
on his analysis, the “pressing and substantial con¬ 
cern”. And second, he has given no consideration 
to the origin and historical development of the tort 
and its role in relation to labour disputes. I would 
have thought that this was crucial on the s. 1 
inquiry. As a consequence the two questions 
referred to above have been merged into one and 
no objective criteria for the s. 1 inquiry have been 
identified. 


I nevertheless agree with McIntyre J.’s proposed 
disposition of the appeal. 

Appeal dismissed. 

Solicitors for the appellants: Laxton, Pidgeon, 
Vancouver. 


A mon avis, on doit repondre a deux questions 
distinctes: 

1) Le debt civil d’incitation a la rupture de 
contrat represente-t-il, au sens de l’article pre¬ 
mier, une limite raisonnable de la liberte d’ex- 
pression dans le contexte des relations de 
travail? 

2) Si le debt civil represente une limite raisonna- 
b ble au sens de l’article premier, une injonction 

doit-elle etre accordee en l’espece? 

, co 

La premiere question exige l’appbcation de la 
demarche objective susmentionnee. Si le debt civit 
c ne passe pas le cap de la premiere question, ilc 
s’ensuit evidemment que la conduite n’est pas pre--j 
judiciable et qu’on ne peut pas delivrer d’injonc<g 
tion. Si, par contre, il passe le cap de la premier^ 
question, alors on doit considerer les faits de cette 
d affaire precise (y compris l’effet subjectif sur l’ern- 
ployeur) pour determiner si les autres criteres de 
delivrance d’une injonction interlocutoire sont pre¬ 
sents, c’est-a-dire, la preponderance des inconve- 
nients est-elle favorable au demandeur? Mais 
meme a cet egard, il me semble qu’il faut accorder 
un certain poids a la liberte d’expression des 
piqueteurs. 

f La difficulte que me cause la demarche de mon 
collegue a l’egard de Particle premier est double. 
D’abord, il a utilise l’effet subjectif sur Pem- 
ployeur pour la premiere question. C’est selon son 
analyse, la «preoccupation est urgente et reelle*. 

S Deuxiemement, il n’a pas pris en consideration 
Porigine et Pevolution historique du debt civil et de 
son role relativement aux conflits de travail. J’au- 
rais cru que c’etait capital pour Penquete selon 
Particle premier. En consequence, les deux premie- 
* res questions susmentionnees ont ete fondues en 
une seule et aucun critere objectif relativement a 
Penquete en vertu de Particle premier n’a . ete 
identifie. 

Je suis neanmoins d’accord avec l’issue du pour- 
voi proposee par le juge McIntyre. 

Pourvoi rejete. 

1 Procureurs des appelants: Laxton, Pidgeon, 
Vancouver. 
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ON APPEAL FROM THE FEDERAL COURT OF 
APPEAL 

Constitutional law — Charter of Rights — Right to 
vote — Prisoners — Canada Elections Act provision 
disqualifying persons imprisoned in correctional institu¬ 
tion serving sentences of two years or more from voting 
in federal elections — Crown conceding that provision 
infringes right to vote — Whether infringement justi¬ 
fied — Canadian Charter of Rights and Freedoms, ss. 
1,3 — Canada Elections Act, R.S.C. 1985, c. E-2, s. 
51(e). 

Constitutional law — Charter of Rights — Equality 
rights — Prisoners — Canada Elections Act provision 
disqualifying persons imprisoned in correctional institu¬ 
tion serving sentences of two years or more from voting 
in federal elections — Whether provision infringes equal¬ 
ity rights — Canadian Charter of Rights and Freedoms, 
s. 15(1) — Canada Elections Act, R.S.C. 1985, c. E-2, s. 
51(e). 

Elections — Disqualifications of electors — Prison¬ 
ers — Canada Elections Act provision disqualifying 
persons imprisoned in correctional institution serving 
sentences of two years or more from voting in federal 
elections — Whether provision constitutional — Cana¬ 
dian Charter of Rights and Freedoms, ss. 1, 3, 15(1) — 
Canada Elections Act, R.S.C. 1985, c. E-2, s. 51(e). 

Section 51(e) of the Canada Elections Act denies the 
right to vote to “[e]very person who is imprisoned in a 
correctional institution serving a sentence of two years 
or more.” The constitutionality of s. 51(e) was chal¬ 
lenged on the grounds that it contravenes ss. 3 and 15(1) 
of the Canadian Charter of Rights and Freedoms and 
is not demonstrably justified under s. 1. In the Federal 
Court, Trial Division, the Crown conceded that s. 51(e) 
infringes the right to vote guaranteed by s. 3 of the 
Charter and the trial judge found that the infringement 
was not justified under s. 1 of the Charter. The majority 
of the Federal Court of Appeal set aside the decision and 
upheld the constitutionality of s. 51(e). The court held 
that the infringement of s. 3 was justifiable in a free and 
democratic society and that s. 51(e) did not infringe the 
equality rights guaranteed by s. 15(1) of the Charter. 

Held (L’Heureux-Dube, Gonthier, Major and 
Bastarache JJ. dissenting): The appeal should be allowed. 

Per McLachlin C.J. and Iacobucci, Binnie, Arbour 
and LeBel JJ.: To justify the infringement of a Charter 


EN APPEL DE LA COUR D’ APPEL FEDERALE 

Droit constitutionnel — Charte des droits — Droit cle 
vote — Prisonniers — Disposition de la Loi electorale du 
Canada rendant inhabiles a voter a une election federale 
les personnes detenues dans un etablissement correction- 
nel ety purgeant une peine de deux ans ou plus — Minis- 
tere public reconnaissant que la disposition porte atteinte 
au droit de vote — L’atteinte est-elle justifiee? — Charte 
canadienne des droits et libertes, art. 1,3 — Loi electo¬ 
rale du Canada, L.R.C. 1985, ch. E-2, art. 51e). 

Droit constitutionnel — Charte des droits — Droits a 
Vegalite — Prisonniers — Disposition de la Loi electo¬ 
rale du Canada rendant inhabiles a voter ci une election 
federale les personnes detenues dans un etablissement 
correctionnel et y purgeant une peine de deux ans ou 
plus — La disposition porte-t-elle atteinte aux droits a 
Vegalite? — Charte canadienne des droits et libertes, art. 
15(1) — Loi electorale du Canada, L.R.C. 1985, ch. E-2, 
art. 51e). 

Elections — Personnes inhabiles ci voter — Prison¬ 
niers — Disposition de la Loi electorale du Canada 
rendant inhabiles a voter a une election federale les 
personnes detenues dans un etablissement correctionnel 
ety purgeant une peine de deux ans ou plus — La dispo¬ 
sition est-elle constitutionnelle? — Charte canadienne 
des droits et libertes, art. 1, 3, 15( 1) — Loi electorale du 
Canada, L.R.C. 1985, ch. E-2, art. 51e). 

L’alinea 5 le) de la Loi electorale du Canada interdit 
a « toute personne detenue dans un etablissement correc¬ 
tionnel et y purgeant une peine de deux ans ou plus » de 
voter. La constitutionnalite de l’al. 5le) est contestee au 
motif qu’il va a l’encontre de Tart. 3 et du par. 15(1) de la 
Charte canadienne des droits et libertes et que sa justifi¬ 
cation ne peut se demontrer au regard de Particle premier. 
Devant la Cour federale. Section de premiere instance, le 
ministere public reconnait que l’al. 5 le) porte atteinte au 
droit de vote garanti par Part. 3 de la Charte et le juge 
de premiere instance statue que l’atteinte n’est pas jus¬ 
tifiee en vertu de Particle premier de la Charte. La Cour 
federale, a la majorite, annule la decision et confirme la 
constitutionnalite de Pal. 5le). Elle conclut que la viola¬ 
tion de Part. 3 peut se justifier dans une societe fibre et 
democratique et que Pal. 51e) ne porte pas atteinte aux 
droits a l’egalite garantis par le par. 15(1) de la Charte. 

Arret (les juges L’Heureux-Dube, Gonthier, Major et 
Bastarache sont dissidents) : Le pourvoi est accueilli. 

Le juge en chef McLachlin et les juges Iacobucci, 
Binnie, Arbour et LeBel : Pour justifier l’atteinte portee 
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right under s. 1, the government must show that the 
infringement achieves a constitutionally valid purpose 
or objective, and that the chosen means are reasonable 
and demonstrably justified. The government’s argument 
that denying the right to vote to penitentiary inmates 
requires deference because it is a matter of social and 
political philosophy is rejected. While deference may 
be appropriate on a decision involving competing social 
and political policies, it is not appropriate on a decision 
to limit fundamental rights. The right to vote is funda¬ 
mental to our democracy and the rule of law and cannot 
be lightly set aside. Limits on it require not deference, 
but careful examination. The framers of the Charter sig¬ 
naled the special importance of this right not only by its 
broad, untrammeled language, but by exempting it from 
legislative override under s. 33’s notwithstanding clause. 
The argument that the philosophically-based or symbolic 
nature of the objectives in itself commands deference is 
also rejected. Parliament cannot use lofty objectives to 
shield legislation from Charter scrutiny. Here, s. 51(e) is 
not justified under s. 1 of the Charter. 


The government has failed to identify particular 
problems that require denying the right to vote, making 
it hard to conclude that the denial is directed at a press¬ 
ing and substantial purpose. In the absence of a specific 
problem, the government asserts two broad objectives for 
s. 51(e): (1) to enhance civic responsibility and respect 
for the rule of law; and (2) to provide additional punish¬ 
ment or “enhance the general purposes of the criminal 
sanction”. Vague and symbolic objectives, however, 
make the justification analysis difficult. The first objec¬ 
tive could be asserted of virtually every criminal law and 
many non-criminal measures. Concerning the second 
objective, nothing in the record discloses precisely why 
Parliament felt that more punishment was required for 
this particular class of prisoner, or what additional objec¬ 
tives Parliament hoped to achieve by this punishment 
that were not accomplished by the sentences already 
imposed. Nevertheless, rather than dismissing the gov¬ 
ernment’s objectives outright, prudence suggests that we 
proceed to the proportionality inquiry. 

Section 51(e) does not meet the proportionality test. 
In particular, the government fails to establish a rational 
connection between s. 51(e)’s denial of the right to vote 
and its stated objectives. With respect to the first objective 
of promoting civic responsibility and respect for the law, 
denying penitentiary inmates the right to vote is more 


a un droit garanti par la Charte au regard de Particle 
premier, le gouvernement doit demontrer qu’elle vise un 
but ou objectif valide du point de vue constitutionnel, et 
que les mesures choisies sont raisonnables et leur justifi¬ 
cation peut se demontrer. L’argument du gouvernement 
selon lequel le fait de priver les detenus du droit de vote 
appelle la retenue parce que c’est une question de philo¬ 
sophic sociale et politique est rejete. La retenue peut se 
reveler appropriee a l’egard d’une decision impliquant 
des principes opposes en matiere politique et sociale. Elle 
ne Test pas, cependant, a l’egard d’une decision ayant 
pour effet de limiter des droits fondamentaux. Le droit de 
vote est un droit fondamental pour notre democratic et la 
primaute du droit, et il ne peut etre ecarte a la legere. Les 
restrictions au droit de vote exigent non pas une retenue 
judiciaire, mais un examen approfondi. Les redacteurs 
de la Charte ont souligne l’importance privilegiee que 
revet ce droit non seulement en employant des termes 
generaux et absolus, mais aussi en le soustrayant a l’ap- 
plication de Part. 33, la clause de derogation. L’argument 
portant que la nature philosophique ou symbolique des 
objectifs du gouvernement commande en soi la retenue 
est egalement rejete. Le legislateur ne peut s’appuyer 
sur de nobles objectifs pour soustraire la legislation a un 
examen fonde sur la Charte. En l’espece. Pal. 5le) n’est 
pas justifie selon Particle premier de la Charte. 

Le gouvernement n’a pas reussi a cerner les proble- 
mes specifiques qui necessitent la privation du droit de 
vote; il est done difficile de conclure qu’elle vise un but 
urgent et reel. Vu P absence de probleme specifique, le 
gouvernement invoque deux objectifs generaux pour jus- 
tifier Pal. 51e) : (1) accroitre la responsabilite civique et 
le respect de la regie de droit; et (2) infliger une sanction 
supplementaire, ou « faire ressortir les objets generaux 
de la sanction penale ». Cependant, les objectifs gene¬ 
raux et symboliques rendent l’analyse de la question de 
la justification plus difficile. Le premier objectif pourrait 
etre invoque a l’egard de presque toutes les lois crimi- 
nelles et de nombreuses mesures non criminelles. Pour 
ce qui est du deuxieme objectif, le dossier n’indique pas 
precisement pourquoi le legislateur a estime qu’il fallait 
infliger une sanction supplementaire a cette categorie de 
prisonniers en particulier, ni quels objectifs, autres que 
ceux realises par les peines deja prevues, le legislateur 
esperait ainsi atteindre. Toutefois, la prudence nous con- 
seille de proceder a l’analyse de la proportionnalite au 
lieu de rejeter categoriquement ces objectifs. 

L’alinea 51 e) ne repond pas au critere de la propor¬ 
tionnalite. En particulier, le gouvernement n’a pas reussi 
a etablir un lien rationnel entre la privation du droit de 
vote prevue a Pal. 5le) et les objectifs qu’il poursuit. En 
ce qui concerne le premier objectif, a savoir accroitre la 
responsabilite civique et le respect de la regie de droit, le 
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likely to send messages that undermine respect for the 
law and democracy than messages that enhance those 
values. The legitimacy of the law and the obligation to 
obey the law flow directly from the right of every citizen 
to vote. To deny prisoners the right to vote is to lose an 
important means of teaching them democratic values and 
social responsibility. The government’s novel political 
theory that would permit elected representatives to disen¬ 
franchise a segment of the population finds no place in a 
democracy built upon principles of inclusiveness, equal¬ 
ity, and citizen participation. That not all self-proclaimed 
democracies adhere to this conclusion says little about 
what the Canadian vision of democracy embodied in the 
Charter permits. Moreover, the argument that only those 
who respect the law should participate in the political 
process cannot be accepted. Denial of the right to vote on 
the basis of attributed moral unworthiness is inconsistent 
with the respect for the dignity of every person that lies at 
the heart of Canadian democracy and the Charter. It also 
runs counter to the plain words of s. 3 of the Charter, its 
exclusion from the s. 33 override, and the idea that laws 
command obedience because they are made by those 
whose conduct they govern. 


With respect to the second objective of imposing 
appropriate punishment, the government offered no 
credible theory about why it should be allowed to deny a 
fundamental democratic right as a form of state punish¬ 
ment. Denying the right to vote does not comply with the 
requirements for legitimate punishment — namely, that 
punishment must not be arbitrary and must serve a valid 
criminal law purpose. Absence of arbitrariness requires 
that punishment be tailored to the acts and circumstances 
of the individual offender. Section 51(e) qua punishment 
bears little relation to the offender’s particular crime. 
As to a legitimate penal purpose, neither the record nor 
common sense supports the claim that disenfranchise¬ 
ment deters crime or rehabilitates criminals. By imposing 
a blanket punishment on all penitentiary inmates regard¬ 
less of the particular crimes they committed, the harm 
they caused, or the normative character of their conduct, 
s. 51(e) does not meet the requirements of denunciatory, 
retributive punishment, and is not rationally connected to 
the government’s stated goal. 


The impugned provision does not minimally impair 
the right to vote. Section 51(e) is too broad, catching 
many people who, on the government’s own theory, 
should not be caught. Section 51(e) cannot be saved by 


fait de priver les detenus du droit de vote risque plus de 
transmettre des messages qui compromettent le respect 
de la regie de droit et de la democratic que des messages 
qui pronent ces valeurs. La legitimite de la loi et l’obli- 
gation de la respecter decoulent directement du droit de 
vote de chaque citoyen. Priver les prisonniers du droit 
de vote equivaut a abandonner un important moyen de 
leur inculquer des valeurs democratiques et le sens des 
responsabilites sociales. La nouvelle theorie politique du 
gouvernement qui permettrait aux representants elus de 
priver du droit de vote une partie de la population n’a pas 
sa place dans une democratic fondee sur des principes 
d’inclusion, d’egalite et de participation du citoyen. Que 
les democraties autoproclamees n’adherent pas toutes 
a cette conclusion renseigne peu sur ce que permet la 
vision canadienne de la democratic consacree dans la 
Charte. De plus, l’argument portant que seuls ceux qui 
respectent la loi devraient participer au processus politi¬ 
que est inacceptable. Le retrait du droit de vote fonde sur 
une supposee absence de valeur morale est incompatible 
avec le respect de la dignite humaine qui se trouve au 
cceur de la democratic canadienne et de la Charte. II va 
egalement a l’encontre du libelle meme de l’art. 3 de la 
Charte, du fait qu’il ne peut faire l’objet d’une derogation 
par application de l’art. 33, et de l’idee que les lois com¬ 
manded l’obeissance parce qu’elles emanent de ceux 
dont elles regissent le comportement. 

Pour ce qui est du deuxieme objectif, a savoir infliger 
une sanction appropriee, le gouvernement ne presente 
aucune theorie convaincante pour expliquer pourquoi 
on devrait lui permettre de retirer ce droit democratique 
fondamental a titre de peine infligee par l’Etat. Le retrait 
du droit de vote n’est pas conforme aux exigences en 
matiere de peine appropriee, a savoir que la peine ne doit 
pas etre arbitraire et qu’elle doit viser un objectif valide 
en droit criminel. Pour ne pas etre arbitraire, la peine 
doit etre ajustee aux actions et a la situation particuliere 
du contrevenant. L’alinea 51 e) en tant que peine a peu a 
voir avec le crime particulier commis par le contrevenant. 
Quant a l’objectif penal legitime, ni le dossier ni le bon 
sens n’appuient la pretention que la privation du droit 
de vote a pour effet de dissuader les criminels ou de les 
readapter. En imposant une sanction qui s’applique indis- 
tinctement a tous les detenus, independamment du crime 
commis, du prejudice cause ou du caractere normatif de 
leur comportement. Pal. 5le) ne satisfait pas aux exigen¬ 
ces d’une sanction ayant un effet reprobateur et infligeant 
un chatiment et n’a done pas de lien rationnel avec l’ob- 
jectif invoque par le gouvernement. 

La disposition contestee ne porte pas atteinte au droit 
de vote de fa§on minimale. L’alinea 51 e) a une portee 
trop large, touchant de nombreuses personnes qui, de 
Pavis meme du gouvernement, ne devraient pas etre 
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the mere fact that it is less restrictive than a blanket exclu¬ 
sion of all inmates from the franchise. 

Lastly, the negative effects of denying citizens the 
right to vote would greatly outweigh the tenuous benefits 
that might ensue. Denying prisoners the right to vote 
imposes negative costs on prisoners and on the penal 
system. It removes a route to social development and 
undermines correctional law and policy directed towards 
rehabilitation and integration. In light of the dispropor¬ 
tionate number of Aboriginal people in penitentiaries, 
the negative effects of s. 51(e) upon prisoners have a dis¬ 
proportionate impact on Canada’s already disadvantaged 
Aboriginal population. 

Since s. 51(e) unjustifiably infringes s. 3 of the 
Charter , it is unnecessary to consider the alternative 
argument that it infringes the equality guarantee of s. 
15(1) of the Charter. 

Per L’Heureux-Dube, Gonthier, Major and Bastarache 
JJ. (dissenting): This case rests on philosophical, politi¬ 
cal and social considerations which are not capable 
of “scientific proof’. It involves justifications for and 
against the limitation of the right to vote which are based 
upon axiomatic arguments of principle or value state¬ 
ments. When faced with such justifications, this Court 
ought to turn to the text of s. 1 of the Charter and to the 
basic principles which undergird both s. 1 and the rela¬ 
tionship that provision has with the rights and freedoms 
protected within the Charter. Particularly, s. 1 of the 
Charter requires that this Court look to the fact that there 
may be different social or political philosophies upon 
which justifications for or against the limitations of rights 
may be based. In such a context, where this Court is pre¬ 
sented with competing social or political philosophies 
relating to the right to vote, it is not by merely approving 
or preferring one that the other is necessarily disproved 
or shown not to survive Charter scrutiny. If the social or 
political philosophy advanced by Parliament reasonably 
justifies a limitation of the right in the context of a free 
and democratic society, then it ought to be upheld as con¬ 
stitutional. In the realm of competing social or political 
philosophies, reasonableness is the predominant s. 1 jus¬ 
tification consideration. Section 1 of the Charter does not 
constrain Parliament or authorize this Court to prioritize 
one reasonable social or political philosophy over reason¬ 
able others, but only empowers this Court to strike down 
those limitations which are not reasonable and which 
cannot be justified in a free and democratic society. The 
decision before this Court is therefore not whether or 
not Parliament has made a proper policy decision, but 
whether the policy position chosen by Parliament is an 


visees. II ne peut etre justifie du seul fait qu’il est moins 
restrictif qu’une exclusion generate de tous les detenus 
du droit de vote. 

Enfin, les effets negatifs de la privation du droit de 
vote l’emporteraient facilement sur les minces effets 
benefiques pouvant en decouler. Priver les prisonniers 
du droit de vote a des effets negatifs sur les interesses et 
sur le systeme penal. Cela fait disparaitre un moyen de 
susciter le developpement social et sape les lois et poli- 
tiques correctionnelles visant la readaptation et la rein¬ 
sertion sociale. Compte tenu du nombre disproportionne 
d’Autochtones dans les penitenciers, les effets negatifs 
de l’al. 51e) sur les prisonniers sont disproportionnes a 
l’egard de la population autochtone deja desavantagee du 
Canada. 

Etant donne que l’al. 5 le) porte atteinte de maniere 
injustifiee a Part. 3 de la Charte, il n’est pas necessaire 
d’examiner l’argument subsidiaire selon lequel il viole le 
droit a l’egalite garanti par le par. 15(1) de la Charte. 

Les juges L’Heureux-Dube, Gonthier, Major et 
Bastarache (dissidents) : La presente affaire repose sur 
des considerations philosophiques, politiques et sociales 
dont la « preuve scientifique » ne peut etre faite. Elle 
comporte des justifications soit favorables soit defavo- 
rables a la restriction du droit de vote fondees sur des 
arguments de principe ou enonces de valeurs de nature 
axiomatique. Devant de telles justifications, la Cour doit 
s’en remettre au libelle de Particle premier de la Charte, 
ainsi qu’aux principes fondamentaux qui sous-tendent 
tant Particle premier que le lien entre cette disposition et 
les droits et libertes garantis par la Charte. En particulier. 
Particle premier exige de la Cour qu’elle tienne compte 
du fait que differentes philosophies sociales ou politiques 
peuvent etayer les justifications favorables ou defavo- 
rables a la restriction d’un droit. Dans un tel contexte, 
lorsque la Cour est appelee a arbitrer des philosophies 
sociales ou politiques opposees touchant a la question 
du droit de vote, ce n’est pas simplement parce qu’elle 
approuve ou prefere Pune d’elles que necessairement elle 
desapprouve P autre ou montre que celle-ci ne resistera 
pas a un examen fonde sur la Charte. Si celle avancee 
par le legislateur justifie raisonnablement la restriction du 
droit dans le cadre d’une societe libre et democratique, 
elle doit etre tenue pour constitutionnelle. Devant des 
philosophies sociales ou politiques opposees, le principal 
facteur a prendre en consideration pour ce qui est de la 
justification en vertu de Particle premier est le caractere 
raisonnable. L’article premier de la Charte n’oblige pas 
le legislateur ni n’autorise la Cour a etablir un ordre de 
priorite parmi differentes philosophies sociales ou poli¬ 
tiques raisonnables, mais permet seulement a la Cour 
d’annuler une restriction qui n’est pas raisonnable et qui 
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acceptable choice amongst those permitted under the 
Charter. 


Since this case is about evaluating choices regarding 
social or political philosophies and about shaping and 
giving practical application to values, especially values 
that may lie outside the Charter but are of fundamental 
importance to Canadians, the “dialogue” between courts 
and Parliament is of particular importance. The dialogue 
metaphor does not signal a lowering of the s. 1 justifica¬ 
tion standard. It simply suggests that when, after a full 
and rigorous s. 1 analysis. Parliament has satisfied the 
court that it has established a reasonable limit to a right 
that is demonstrably justified in a free and democratic 
society, the dialogue ends. In this case, ‘dialogue’ has 
existed insofar as Parliament had been addressing, 
since well before the Federal Court of Appeal decision, 
an evaluation of the right to vote, and specifically, the 
issue of prisoner disenfranchisement. This evaluation 
was obviously undertaken with the many cases concern¬ 
ing prisoner disenfranchisement that had occurred up to 
that point in mind. In enacting s. 51(e) of the Canada 
Elections Act and in providing a justification of that pro¬ 
vision before the courts. Parliament has indicated that it 
has drawn a line. 


In this case, while it has been conceded that s. 
51(e) of the Canada Elections Act infringes s. 3 of 
the Charter, the infringement is a reasonable limit 
that is demonstrably justified in a free and democratic 
society. The objectives of s. 51(e) are pressing and sub¬ 
stantial. Both objectives are based upon a reasonable 
and rational social or political philosophy. The first 
objective, that of enhancing civic responsibility and 
respect for the rule of law, relates to the promotion of 
good citizenship. The social rejection of serious crime 
reflects a moral line which safeguards the social con¬ 
tract and the rule of law and bolsters the importance of 
the nexus between individuals and the community. The 
“promotion of civic responsibility” may be abstract or 
symbolic, but symbolic or abstract purposes can be 
valid of their own accord and must not be downplayed 
simply for the reason of their being symbolic. The 
second objective is the enhancement of the general 
purposes of the criminal sanction. Section 51(e) clearly 
has a punitive aspect with a retributive function. It is 
a valid objective for Parliament to develop appropri¬ 
ate sanctions and punishments for serious crime. The 


ne peut etre justifiee dans le cadre d’une societe fibre et 
democratique. La Cour n’a done pas a determiner si le 
legislateur a pris ou non une bonne decision de politique 
generale, mais plutot si, parmi les positions de principe 
qu’autorise la Charte, celle qu’il a adoptee est accepta¬ 
ble. 

La Cour etant appelee a se prononcer sur des choix 
en matiere de philosophies sociales ou politiques et a 
faijonner des valeurs — dont certaines sont suscepti- 
bles d’etre etrangeres a la Charte, mais de revetir une 
importance fondamentale pour les Canadiens —, a les 
formuler et a leur donner une application pratique, le 
« dialogue » entre les tribunaux et le Parlement s’im- 
pose tout particulierement. La metaphore du dialogue 
ne signifie pas un affaiblissement de la norme de justi¬ 
fication en application de l’article premier. Elle signifie 
simplement que, lorsque le legislateur, apres une ana¬ 
lyse complete et rigoureuse fondee sur T article pre¬ 
mier, a convaincu le tribunal qu’il a apporte a un droit 
une restriction raisonnable dont la justification peut se 
demontrer dans le cadre d’une societe libre et demo¬ 
cratique, le dialogue prend fin. En l’espece, il y a eu 
« dialogue » dans la mesure ou, bien avant la decision 
de la Cour d’appel federale, le legislateur a examine 
la nature du droit de vote et, plus particulierement, la 
question de l’inhabilite des prisonniers a voter. Cet 
examen faisait manifestement suite aux nombreuses 
decisions judiciaires rendues a ce sujet. L’adoption de 
l’al. 5 le) de la Loi electorate du Canada et sa justifica¬ 
tion devant les tribunaux indiquent que le legislateur a 
trace une ligne. 

En l’espece, bien qu’il ait ete reconnu que l’al. 5le) 
de la Loi electorate du Canada porte atteinte a l’art. 3 
de la Charte, cette atteinte constitue une restriction rai¬ 
sonnable dont la justification peut se demontrer dans une 
societe libre et democratique. Les objectifs de l’al. 5le) 
sont urgents et reels. Les deux objectifs se fondent sur 
une philosophie sociale ou politique, a la fois raisonnable 
et rationnelle. Le premier objectif, a savoir accroitre la 
responsabilite civique et le respect de la regie de droit, est 
lie a la promotion du sens civique. La reprobation sociale 
des actes criminels graves reflete un point de vue moral 
garantissant le respect du contrat social et de la regie de 
droit et affirmant 1’importance du lien entre l’individu 
et la collectivite. La « promotion de la responsabilite 
civique » peut avoir un caractere abstrait ou symbolique, 
mais des objectifs symboliques ou abstraits peuvent etre 
valables en soi et ne doivent pas etre minimises du simple 
fait qu’ils sont symboliques. Le deuxieme objectif est 
l’accroissement de la realisation des objectifs generaux 
de la sanction penale. L’alinea 5 le) a clairement un 
aspect punitif et inflige un chatiment. Le legislateur peut 
legitimement concevoir les sanctions et les peines qu’il 
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disenfranchisement is a civil disability arising from the 
criminal conviction. 

Section 51(e) meets the proportionality test. First, the 
impugned legislation is rationally connected to the objec¬ 
tives. While a causal relationship between disenfran¬ 
chising prisoners and the objectives is not empirically 
demonstrable, reason, logic and common sense, as well as 
extensive expert evidence, support a conclusion that there 
is a rational connection between disenfranchising offend¬ 
ers incarcerated for serious crimes and the objectives of 
promoting civic responsibility and the rule of law and the 
enhancement of the general objectives of the penal sanc¬ 
tion. With respect to the first objective, the removal of 
the right to vote from serious incarcerated criminals does 
no injury to, but rather recognizes, their dignity. Further, 
the disenfranchisement of serious criminal offenders 
serves to deliver a message to both the community and 
the offenders themselves that serious criminal activity 
will not be tolerated by the community. Society may 
choose to curtail temporarily the availability of the vote 
to serious criminals to insist that civic responsibility and 
respect for the rule of law, as goals worthy of pursuit, are 
prerequisites to democratic participation. With respect to 
the second objective, the disenfranchisement is carefully 
tailored to apply to perpetrators of serious crimes, and 
there is evidence in the record indicating that the denial 
of the right to vote is perceived as meaningful by the 
prisoners themselves and can therefore contribute to the 
rehabilitation of prisoners. Lastly, many other democra¬ 
cies have, by virtue of choosing some form of prisoner 
disenfranchisement, also identified a connection between 
objectives similar to those advanced in the case at bar and 
the means of prisoner disenfranchisement. 


Second, the impairment of the Charter right is mini¬ 
mal. Minimal impairment is about analyzing the line that 
has been drawn. This analysis does not require the Crown 
to have adopted the absolutely least intrusive means for 
promoting the purpose, although it does require that the 
Crown prefer a significantly less intrusive means if it is 
of equal effectiveness. Here, no less intrusive measure 
would be equally effective. Only “serious offenders”, 
as determined by Parliament, are subject to disenfran¬ 
chisement. Since Parliament has drawn a two-year cut 
off line which identifies which incarcerated offenders 
have committed serious enough crimes to warrant being 
deprived of the vote, any alternative line will not be of 
equal effectiveness. Equal effectiveness is a dimension 
of the analysis that should not be underemphasized, as 


convient d'infliger aux auteurs d’actes criminels graves. 
L’inhabilite a voter est une incapacite civile decoulant de 
la declaration de culpabilite. 

L’alinea 5 le) satisfait au critere de la proportionnalite. 
Premierement, il existe un lien rationnel entre la disposi¬ 
tion contestee et les objectifs. Bien que 1’existence d'un 
lien causal entre l’inhabilite des detenus a voter et les 
objectifs ne puisse etre demontree de facon empirique, 
la raison, la logique et le bon sens, ainsi que d’abondants 
temoignages d’experts, permettent de conclure qu’il y a 
un lien rationnel entre l’inhabilite a voter des personnes 
incarcerees pour avoir commis des actes criminels graves 
et les objectifs de promouvoir la responsabilite civique et 
le respect de la regie de droit et de favoriser la realisation 
des objectifs generaux de la sanction penale. En ce qui 
concerne le premier objectif, le retrait du droit de vote 
aux personnes incarcerees pour avoir commis des actes 
criminels graves ne porte pas atteinte a leur dignite, 
mais la reconnait. De plus, le retrait du droit de vote aux 
auteurs d’actes criminels graves sert a transmettre a la 
collectivite et aux contrevenants eux-memes le message 
que la collectivite ne tolerera pas la perpetration detrac¬ 
tions graves. La societe peut done suspendre temporaire- 
ment le droit de vote des auteurs d’actes criminels graves 
pour affirmer que la responsabilite civique et le respect 
de la regie de droit, en tant qu’objectifs legitimes, sont 
des conditions prealables a la participation democratique. 
Pour ce qui est du deuxieme objectif, la privation du droit 
de vote a ete soigneusement adaptee de maniere a ne 
viser que les personnes qui ont commis un acte criminel 
grave, et il ressort du dossier que la privation du droit de 
vote est perijue comme significative par les prisonniers 
eux-memes et peut done contribuer a leur readaptation. 
Enfin, de nombreuses autres democraties, en optant pour 
une forme ou une autre d’inhabilite des prisonniers a 
voter, ont egalement conclu a 1’existence d’un lien entre 
des objectifs semblables a ceux avances en l’espece et les 
moyens retenus pour exclure les detenus de l’electorat. 

Deuxiemement, 1’atteinte au droit garanti par la 
Charte est minimale. Il s’agit d’examiner la limite qui 
a ete tracee. L’Etat n’est pas tenu d’adopter le moyen 
le moins attentatoire qui soit pour favoriser la realisa¬ 
tion des objectifs. Cependant, a efficacite egale, il doit 
privilegier le moyen sensiblement moins attentatoire. 
En l’espece, aucune mesure moins attentatoire ne serait 
tout aussi efficace. Seuls les « auteurs d’actes criminels 
graves », definis par le legislateur, sont inhabiles a voter. 
Comme le legislateur a fixe la limite de deux ans pour 
determiner quels contrevenants incarceres ont commis 
des actes criminels suffisamment graves pour justifier 
la perte du droit de vote, aucune autre ligne de demar¬ 
cation ne pourrait avoir la meme efficacite. L’egalite sur 
le plan de l’efficacite est une dimension de l’analyse qui 
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it relates directly to Parliament’s ability to pursue its 
legitimate objectives effectively. Any other line insisted 
upon amounts to second-guessing Parliament as to what 
constitutes a “serious” crime. The provision is reason¬ 
ably tailored insofar as disenfranchisement reflects the 
length of the sentence and actual incarceration, which, 
in turn, reflect the seriousness of the crime perpetrated 
and the intended progress towards the ultimate goals 
of rehabilitation and reintegration. Section 51(e) is not 
arbitrary: it is related directly to particular categories of 
conduct. The two-year cut off line also reflects several 
practical considerations. Further, since this Court gave 
the impression that it was up to Parliament to do exactly 
this after the first Sauve case was heard in 1993, there 
is a need for deference to Parliament in its drawing of 
a line. The analysis of social and political philosophies 
and the accommodation of values in the context of the 
Charter must be sensitive to the fact that there may be 
many possible reasonable and rational balances. Line 
drawing, amongst a range of acceptable alternatives, is 
for Parliament, especially in this case where any alternate 
line would not be equally effective, in that the line drawn 
reflects Parliament’s identification of what amounts to 
serious criminal activity. 


Third, when the objectives and the salutary effects 
are viewed in the totality of the context, they outweigh 
the temporary disenfranchisement of the serious criminal 
offender. The enactment of the measure is itself a salu¬ 
tary effect. The legislation intrinsically expresses societal 
values in relation to serious criminal behaviour and the 
right to vote in our society. Value emerges from the signal 
or message that those who commit serious crimes will 
temporarily lose one aspect of the political equality of 
citizens. Furthermore, the temporary disenfranchisement 
is perceived as meaningful by the offenders themselves 
and could have an ongoing positive rehabilitative effect. 
The most obvious deleterious effect of s. 51(e) is the 
potential temporary loss of the vote. This, however, must 
be considered in light of Parliament’s objectives, as illu¬ 
minated by the totality of the context. The statistical data 
mentioned by the Federal Court of Appeal indicate that 
the provision catches serious and repeat offenders and that 
most prisoners will only be deprived of participation in 
one election. Because the duration of the disenfranchise¬ 
ment is directly related to the duration of incarceration, 
a serious criminal offender may never actually be denied 
the opportunity to vote if there is no election during the 
time he is incarcerated. In light of the special context of 
this case — that the justification advanced by Parliament 
is rooted in a social or political philosophy that is not 
susceptible to proof in the traditional sense — deference 


ne doit pas etre sous-estimee, en ce qu’elle se rattache 
directement au pouvoir du legislateur de poursuivre 
efficacement ses objectifs legitimes. Toute autre ligne de 
demarcation preconisee equivaut a evaluer apres coup le 
choix du legislateur quant a savoir ce qu’est un acte cri- 
minel « grave ». La disposition est raisonnablement bien 
adaptee en ce que l’inhabilite reflete la duree de la peine 
et de T incarceration reelle, qui elle reflete la gravite du 
crime commis et la progression previsible vers la reali¬ 
sation des objectifs ultimes que sont la readaptation et la 
reinsertion sociale. L’alinea 5le) n’est pas arbitraire : il 
se rattache directement a des categories de comportement 
en particulier. La limite de deux ans s’appuie egalement 
sur des considerations d’ordre pratique. Par ailleurs, etant 
donne que la Cour a donne l’impression qu’il apparte- 
nait au legislateur de precisement tracer la limite, apres 
l’audition de la premiere affaire Sauve en 1993, il est 
necessaire de respecter la limite qu’il a fixee. L’analyse 
de philosophies sociales ou politiques et la conciliation 
de valeurs dans le contexte de l’application de la Charte 
doivent tenir compte du fait que de nombreux dosages 
raisonnables et rationnels sont possibles. C’est au legis¬ 
lateur de choisir une limite parmi differentes alternatives 
acceptables, surtout qu’en l’espece toute autre limite ne 
serait pas aussi efficace, etant donne que celle fixee par 
le legislateur correspond a ce qui, selon lui, constitue une 
activite criminelle grave. 

Troisiemement, consideres dans leur contexte global, 
les objectifs et les effets benefiques l’emportent sur l’in- 
habilite temporaire a voter de l’auteur d’un acte criminel 
grave. L’adoption de cette mesure est benefique en soi. 
La loi, intrinsequement, exprime des valeurs sociales a 
l’egard du comportement criminel grave et du droit de 
vote dans la societe. Une valeur se degage du message : 
ceux qui commettent des actes criminels graves seront 
temporairement prives d’une facette de l’egalite politique 
des citoyens. De plus, Finhabilite temporaire a voter est 
per£ue comme significative par les contrevenants eux- 
memes et pourrait avoir un effet positif permanent sur le 
plan de la readaptation. L’effet le plus clairement preju- 
diciable de l’al. 5le) est la perte temporaire possible du 
droit de vote. Ce prejudice doit cependant etre apprecie 
d’apres les objectifs du legislateur et le contexte dans son 
ensemble. Selon les donnees statistiques mentionnees par 
la Cour d’appel federale, cette disposition ne vise que les 
auteurs d’infractions graves et les recidivistes et la plu- 
part des detenus ne seront prives du droit de vote qu’a un 
seul scrutin. Etant donne que la duree de l’inhabilite est 
directement liee a celle de F incarceration, il est en fait 
possible qu’un detenu ay ant perpetre un acte criminel 
grave ne soit jamais prive du droit de vote dans la mesure 
ou il pourrait ne pas y avoir d’elections au cours de cette 
periode. Vu le contexte particulier de la presente espece, 
ou la justification avancee par le legislateur trouve sa 
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is appropriate since the impugned provision raises ques¬ 
tions of penal philosophy and policy. 


Section 51(e) does not infringe s. 15(1) of the Charter. 
Even if it were presumed that the legislation draws a dis¬ 
tinction based on personal characteristics, prisoners do 
not constitute a group protected by analogous or enumer¬ 
ated grounds under s. 15(1). The fact of being incarcer¬ 
ated does not arise because of a stereotypical application 
of a presumed group characteristic. The status of being a 
prisoner is brought about by the past commission of seri¬ 
ous criminal offences, acts committed by the individual 
himself or herself. The unifying group characteristic is 
past criminal behaviour. The argument that imprisonment 
should be recognized as an analogous ground because of 
adverse effect or impact discrimination based on the 
fact that Aboriginal peoples make up a “disproportion¬ 
ate” percentage of prisoners must be rejected. It is not 
plausible to say that the temporary disenfranchisement 
provision is in some way targeted at Aboriginal people. 
The fact of incarceration does not necessarily arise due 
to any personal attribute such as race or ethnic origin 
and neither does it necessarily relate to social condition. 
It hinges only upon the commission of serious criminal 
offences. 
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The judgment of McLachlin C.J. and Iacobucci, 
Binnie, Arbour and LeBel JJ. was delivered by 

The Chief Justice — The right of every citizen 
to vote, guaranteed by s. 3 of the Canadian Charter 
of Rights and Freedoms, lies at the heart of Canadian 
democracy. The law at stake in this appeal denies 
the right to vote to a certain class of people — those 
serving sentences of two years or more in a correc¬ 
tional institution. The question is whether the gov¬ 
ernment has established that this denial of the right 
to vote is allowed under s. 1 of the Charter as a “rea¬ 
sonable limi[t] . . . demonstrably justified in a free 
and democratic society”. I conclude that it is not. 
The right to vote, which lies at the heart of Canadian 
democracy, can only be trammeled for good reason. 
Here, the reasons offered do not suffice. 


I. Statutory Provisions 

The predecessor to s. 51(e) of the Canada 
Elections Act, R.S.C. 1985, c. E-2, prohibited all 
prison inmates from voting in federal elections, 
regardless of the length of their sentences. This 
section was held unconstitutional as an unjusti¬ 
fied denial of the right to vote guaranteed by s. 3 of 
the Charter: Sauve v. Canada (Attorney General), 
[1993] 2 S.C.R. 438. Parliament responded to this 
litigation by replacing this section with a new s. 
51(e) (S.C. 1993, c. 19, s. 23), which denies the 
right to vote to all inmates serving sentences of two 
years or more. Section 51(e), which is now contin¬ 
ued in substantially the same form at s. 4(c) of the 
Act (S.C. 2000, c. 9), and the relevant Charter pro¬ 
visions are set out below. 

Canada Elections Act, R.S.C. 1985, c. E-2 

51. The following persons are not qualified to vote at 
an election and shall not vote at an election: 


Version francaise du jugement du juge en chef 
McLachlin et des juges Iacobucci, Binnie, Arbour et 
LeBel rendu par 

Le Juge en chef — Le droit de vote de tout 
citoyen, garanti par Part. 3 de la Charte canadienne 
des droits et libertes, se trouve au coeur de la demo¬ 
cratic canadienne. La loi mise en cause dans le pre¬ 
sent pourvoi prive du droit de vote une certaine 
categorie de personnes — celles qui purgent une 
peine de deux ans ou plus dans un etablissement 
correctionnel. II s’agit de savoir si le gouvernement 
a etabli que cette privation du droit de vote est auto- 
risee en vertu de Particle premier de la Charte parce 
qu’elle s’inscrit « dans des limites [. . .] raisonna- 
bles [. . .] dont la justification [peut] se demontrer 
dans le cadre d’une societe libre et democratique ». 
Je conclus que non. II faut une bonne raison pour 
entraver le droit de vote, qui se trouve au coeur de la 
democratic canadienne. Or, les raisons presentees en 
l’espece ne suffisent pas. 

I. Les dispositions legislatives 

La version anterieure de Pal. 51 e) de la Loi elec- 
torale du Canada, L.R.C. 1985, ch. E-2, interdisait a 
tous les detenus de voter aux elections federates, peu 
importe la duree de leur peine. Cette disposition a ete 
declaree inconstitutionnelle parce qu’elle constituait 
une atteinte injustifiee au droit de vote garanti par 
Part. 3 de la Charte : Sauve c. Canada (Procureur 
general), [1993] 2 R.C.S. 438. Le legislateur a reagi 
a ce jugement en re mp lac ant cette disposition par 
un nouvel al. 51e) (L.C. 1993, ch. 19, art. 23), qui 
prive du droit de vote tous les detenus purgeant une 
peine de deux ans ou plus. L’alinea 51e), qui est 
repris essentiellement sous le meme libelle a Pal. 
4c) de la Loi (L.C. 2000, ch. 9), et les dispositions 
pertinentes de la Charte sont reproduits ci-apres. 

Loi electorate du Canada, L.R.C. 1985, ch. E-2 

51. Les individus suivants sont inhabiles a voter a une 
election et ne peuvent voter a une election : 


(e) Every person who is imprisoned in a correctional e) toute personne detenue dans un etablissement 

institution serving a sentence of two years or more; correctionnel et y purgeant une peine de deux ans ou 

plus; 
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Canadian Charter of Rights and Freedoms 

1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 


3. Every citizen of Canada has the right to vote in an 
election of members of the House of Commons or of a 
legislative assembly and to be qualified for membership 
therein. 


15. (1) Every individual is equal before and under the 
law and has the right to the equal protection and equal 
benefit of the law without discrimination and, in par¬ 
ticular, without discrimination based on race, national 
or ethnic origin, colour, religion, sex, age or mental or 
physical disability. 

II. Judgments 

A. Federal Court, Trial Division, [1996] 1 F.C. 
857 

The trial judge, Wetston J., held that s. 51(e) of 
the Canada Elections Act violated the Charter guar¬ 
antee of the right to vote without being demonstrably 
justified, and was therefore void. Although he found 
that the government’s objectives were pressing and 
substantial, he concluded that the denial of voting 
rights to all inmates serving a sentence of two years 
or longer was overbroad and failed the minimal 
impairment test. In addition, he found at p. 913 that 
denying the right to vote “hinder[ed] the rehabilita¬ 
tion of offenders and their successful reintegration 
into the community”. The negative consequences of 
the challenged provision were thus disproportionate 
to any benefits it might produce. 


B. Federal Court of Appeal, [2000] 2 F.C. 117 

The majority of the Federal Court of Appeal, per 
Linden J.A., reversed the trial judge and upheld the 
denial of voting rights, holding that Parliament’s 


Charte canadienne des droits et libertes 

1. La Charte canadienne des droits et libertes garantit 
les droits et libertes qui y sont enonces. Ils ne peuvent etre 
restreints que par une regie de droit, dans des limites qui 
soient raisonnables et dont la justification puisse se demon- 
trer dans le cadre d’une societe fibre et democratique. 


3. Tout citoyen canadien a le droit de vote et est eligi¬ 
ble aux elections legislatives federates ou provinciales. 


15. (1) La loi ne fait acception de personne et s’ap- 
plique egalement a tous, et tous ont droit a la meme pro¬ 
tection et au meme benefice de la loi, independamment 
de toute discrimination, notamment des discriminations 
fondees sur la race, l’origine nationale ou ethnique, la 
couleur, la religion, le sexe, l’age ou les deficiences men- 
tales ou physiques 

II. Les jugements 

A. Cour federate, Section de premiere instance, 
[1996] 1 C.F. 857 

Le juge Wetston, de la Section de premiere ins¬ 
tance, statue que l’al. 5le) de la Loi electorate du 
Canada porte atteinte au droit de vote garanti par 
la Charte sans que la justification de cette atteinte 
puisse se demontrer, et qu’il est done de nul effet. 
Bien qu’il estime que les objectifs du gouverne- 
ment sont urgents et reels, il conclut que le retrait du 
droit de vote a tous les detenus purgeant une peine 
de deux ans ou plus a une portee trop generate et 
ne satisfait pas au critere de T atteinte minimale. De 
plus, il conclut que la suppression du droit de vote 
« nuit a la readaptation des contrevenants et leur 
reinsertion sociale » (p. 913). Les consequences 
negatives de la disposition contestee ne sont done 
pas proportionnees aux effets benefiques qu’elle 
peut produire. 

B. Cour d’appel federate, [2000] 2 C.F. 117 

Le juge Linden, qui a redige T opinion majoritaire 
de la Cour d’appel federate, infirme la conclusion du 
juge de premiere instance et confirme la privation 
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role in maintaining and enhancing the integrity of 
the electoral process and in exercising the criminal 
law power both warranted deference. The denial of 
the right to vote at issue fell within a reasonable 
range of alternatives open to Parliament to achieve 
its objectives and was not overbroad or dispropor¬ 
tionate. Desjardins J.A., applying the “stringent for¬ 
mulation of the Oakes test”, emphasized the absence 
of evidence of benefits flowing from the denial and 
would have dismissed the appeal. 


III. Issues 

1. Does s. 51(e) of the Canada Elections Act 
infringe the guarantee of the right of all citi¬ 
zens to vote under s. 3 of the Charter and if so, 
is the infringement justified under s. 1 of the 
Charter ? 

2. Does s. 51(e) of the Canada Elections Act 
infringe the equality guarantee of s. 15(1) of the 
Charter and if so, is the infringement justified 
under s. 1 of the Charter ? 

IV. Analysis 

The respondents concede that the voting restric¬ 
tion at issue violates s. 3 of the Charter. The restric¬ 
tion is thus invalid unless demonstrably justified 
under s. 1.1 shall therefore proceed directly to the s. 
1 analysis. 

A. The Approach to Section 1 Justification 

To justify the infringement of a Charter right, 
the government must show that the infringement 
achieves a constitutionally valid purpose or objec¬ 
tive, and that the chosen means are reasonable and 
demonstrably justified: R. v. Oakes, [1986] 1 S.C.R. 
103. This two-part inquiry — the legitimacy of the 
objective and the proportionality of the means — 
ensures that a reviewing court examine rigorously 
all aspects of justification. Throughout the justifi¬ 
cation process, the government bears the burden of 


du droit de vote, statuant que le role du legislateur 
de preserver et de rehausser l’integrite du processus 
electoral ainsi que son role d’exercer son pouvoir en 
matiere de droit penal doivent beneficier d’une cer- 
taine retenue. La privation du droit de vote en ques¬ 
tion se situe dans une gamme de mesures raison- 
nables auxquelles le legislateur peut recourir pour 
atteindre ses objectifs, et cette mesure n’a pas une 
portee trop large pas plus qu’elle n’est dispropor- 
tionnee. Le juge Desjardins, appliquant la « formu¬ 
lation stride du critere enonce dans T arret Oakes », 
insiste sur T absence de preuve des effets benefiques 
decoulant de la privation et aurait rejete l’appel. 

III. Les questions en litige 

1. L’alinea 51 e) de la Loi electorale du Canada 
porte-t-il atteinte au droit de vote que Tart. 3 
de la Charte garantit a tous les citoyens et, dans 
l’affirmative, cette atteinte est-elle justifiee au 
sens de V article premier de la Charte? 

2. L’alinea 51 e) de la Loi electorale du Canada 
porte-t-il atteinte au droit a l’egalite garanti par 
le par. 15(1) de la Charte et, dans T affirmative, 
cette atteinte est-elle justifiee au sens de T arti¬ 
cle premier de la Charte? 

IV. Analyse 

Les intimes reconnaissent que la restriction au 
droit de vote en question contrevient a Tart. 3 de la 
Charte. Elle est done invalide a moins que sa justi¬ 
fication puisse etre demontree au regard de l’article 
premier. Je vais done passer directement a l’analyse 
fondee sur T article premier. 

A. L’approche en matiere de justification au sens 
de l 'article premier 

Pour justifier T atteinte portee a un droit garanti 
par la Charte, le gouvernement doit demontrer 
qu’elle vise un but ou objectif valide du point de 
vue constitutionnel, et que les mesures choisies sont 
raisonnables et leur justification peut se demontrer : 
R. c. Oakes, [1986] 1 R.C.S. 103. L’application de 
ce critere a deux volets — la legitimite de Tobjec¬ 
tif et la proportionnalite des mesures — permet au 
tribunal d’examen d’analyser rigoureusement tous 
les aspects du processus de justification. Tout au 
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proving a valid objective and showing that the rights 
violation is warranted — that is, that it is rationally 
connected, causes minimal impairment, and is pro¬ 
portionate to the benefit achieved. 


My colleague Justice Gonthier proposes a def¬ 
erential approach to infringement and justification. 
He argues that there is no reason to accord special 
importance to the right to vote, and that we should 
thus defer to Parliament’s choice among a range of 
reasonable alternatives. He further argues that in 
justifying limits on the right to vote under s. 1, we 
owe deference to Parliament because we are dealing 
with “philosophical, political and social considera¬ 
tions”, because of the abstract and symbolic nature 
of the government’s stated goals, and because the 
law at issue represents a step in a dialogue between 
Parliament and the courts. 


I must, with respect, demur. The right to vote is 
fundamental to our democracy and the rule of law 
and cannot be lightly set aside. Limits on it require 
not deference, but careful examination. This is not 
a matter of substituting the Court’s philosophical 
preference for that of the legislature, but of ensuring 
that the legislature’s proffered justification is sup¬ 
ported by logic and common sense. 


The Charter distinguishes between two sepa¬ 
rate issues: whether a right has been infringed, and 
whether the limitation is justified. The complainant 
bears the burden of showing the infringement of a 
right (the first step), at which point the burden shifts 
to the government to justify the limit as a reasonable 
limit under s. 1 (the second step). These are distinct 
processes with different burdens. Insulating a rights 
restriction from scrutiny by labeling it a matter of 
social philosophy, as the government attempts to 
do, reverses the constitutionally imposed burden of 
justification. It removes the infringement from our 
radar screen, instead of enabling us to zero in on 


long de ce processus, il incombe au gouvernement 
de prouver que l’objectif est valide et que l’atteinte 
portee aux droits est legitime — c’est-a-dire qu’il 
existe un lien rationnel entre l’objectif et l’atteinte, 
qu’il s’agit d’une atteinte minimale et que celle-ci 
est proportionnee aux effets benefiques qu’elle pro- 
duit. 

Mon collegue le juge Gonthier propose une 
approche axee sur la retenue en matiere d’ atteinte et 
de justification. II soutient qu’il n’y a aucune raison 
d’accorder une importance speciale au droit de vote 
et que nous devons nous en remettre au choix du 
legislateur parmi une gamme de solutions raisonna- 
bles. II affirme egalement qu’en matiere de justifi¬ 
cation des restrictions au droit de vote au sens de 
1’article premier, nous devons faire preuve de rete¬ 
nue envers le legislateur parce qu’il s’agit de « con¬ 
siderations philosophiques, politiques et sociales », 
parce que les objectifs poursuivis par le gouverne¬ 
ment sont de nature abstraite et symbolique et parce 
que la loi en question represente une etape du dialo¬ 
gue entre le legislateur et les tribunaux. 

Avec egards, je dois exprimer mon disaccord. 
Le droit de vote est un droit fondamental pour notre 
democratic et la primaute du droit, et il ne peut etre 
ecarte a la legere. Les restrictions au droit de vote 
exigent non pas une retenue judiciaire, mais un 
examen approfondi. Il s’agit ici non pas de substi- 
tuer la preference philosophique de la Cour a celle 
du legislateur, mais de s’assurer que la justification 
de ce dernier est fondee sur la logique et le bon 
sens. 

La Charte etablit une distinction entre deux ques¬ 
tions distinctes : celle de savoir s’il y a eu atteinte 
a un droit et celle de savoir si la restriction est jus- 
tifiee. Le plaignant a le fardeau de prouver qu’une 
atteinte a ete portee a un droit (premiere etape), 
apres quoi il incombe au gouvernement de prouver 
que la restriction constitue une limite raisonnable au 
sens de l’article premier (deuxieme etape). Il s’agit 
de deux processus distincts impliquant des far- 
deaux de preuve differents. Isoler de 1’examen une 
restriction a des droits en la qualifiant de question 
de philosophie sociale, comme le gouvernement 
essaie de le faire, equivaut a renverser le fardeau 
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I it to decide whether it is demonstrably justified as 
required by the Charter. 


At the first stage, which involves defining the 
right, we must follow this Court’s consistent view 
that rights shall be defined broadly and liber¬ 
ally: Hunter v. Southam Inc., [1984] 2 S.C.R. 145, 
at p. 156; R. v. Big M Drug Mart Ltd., [1985] 1 
S.C.R. 295, at p. 344; Eldridge v. British Columbia 
(Attorney General), [1997] 3 S.C.R. 624, at para. 
53. A broad and purposive interpretation of the 
right is particularly critical in the case of the right 
to vote. The framers of the Charter signaled the spe¬ 
cial importance of this right not only by its broad, 
untrammeled language, but by exempting it from 
legislative override under s. 33’s notwithstanding 
clause. I conclude that s. 3 must be construed as it 
reads, and its ambit should not be limited by coun¬ 
tervailing collective concerns, as the government 
appears to argue. These concerns are for the govern¬ 
ment to raise under s. 1 in justifying the limits it has 
imposed on the right. 


At the s. 1 stage, the government argues that 
denying the right to vote to penitentiary inmates is 
a matter of social and political philosophy, requir¬ 
ing deference. Again, I cannot agree. This Court 
has repeatedly held that the “general claim that 
the infringement of a right is justified under s. 1” 
does not warrant deference to Parliament: M. v. 
H., [1999] 2 S.C.R. 3, at para. 78, per Iacobucci J. 
Section 1 does not create a presumption of consti¬ 
tutionality for limits on rights; rather, it requires the 
state to justify such limitations. 


The core democratic rights of Canadians do 
not fall within a “range of acceptable alternatives” 
among which Parliament may pick and choose at 
its discretion. Deference may be appropriate on a 


de la preuve impose par la Constitution en matiere 
de justification. Cette demarche supprime la viola¬ 
tion de l’ecran radar au lieu de nous permettre de 
nous y concentrer ahn de decider si la justification 
de la violation peut se demontrer comme l’exige la 
Charte. 

A la premiere etape, qui comporte la definition 
du droit, nous devons suivre T opinion que la Cour 
a toujours adoptee, a savoir que les droits doivent 
recevoir une interpretation large et liberale : Hunter 
c. Southam Inc., [1984] 2 R.C.S. 145, p. 156; R. c. 
Big M Drug Mart Ltd., [1985] 1 R.C.S. 295, p. 344; 
Eldridge c. Colombie-Britannique (Procureur gene¬ 
ral), [1997] 3 R.C.S. 624, par. 53. Une interpreta¬ 
tion large et fondee sur Tobjet est particulierement 
importante dans le cas du droit de vote. Les redac- 
teurs de la Charte ont souligne l’importance privile- 
giee que revet ce droit non seulement en employant 
des termes generaux et absolus, mais aussi en le 
soustrayant a l’application de Part. 33 (clause de 
derogation). Je conclus que Tart. 3 doit etre inter- 
prete litteralement et que sa portee ne devrait pas 
etre limitee par des interets collectifs opposes, 
comme le gouvernement a l’air de soutenir. II appar- 
tient a celui-ci de soulever la question de ces inte¬ 
rets lorsque vient le temps de justiher, dans le cadre 
de Particle premier, les limites qu’il a imposees au 
droit. 

A Petape de Particle premier, le gouvernement 
affirme que le fait de priver les detenus du droit de 
vote est une question de philosophie sociale et poli¬ 
tique, qui appelle la retenue. La encore, je ne suis 
pas d’accord. La Cour a conclu a maintes reprises 
que « la proposition generale selon laquelle l’at- 
teinte a un droit est justifiee par Particle premier » 
n’est pas une raison pour faire preuve de retenue a 
l’endroit du legislateur : M. c. H., [1999] 2 R.C.S. 3, 
par. 78, le juge Iacobucci. L’article premier n’etablit 
pas une presomption de constitutionnalite des limi- 
tes imposees aux droits; il exige plutot que l’Etat 
justihe ces limites. 

Les droits democratiques fondamentaux des 
Canadiens ne constituent pas « une gamme de 
solutions acceptables » parmi lesquelles le legis¬ 
lateur peut choisir a son gre. La retenue peut se 
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decision involving competing social and political 
policies. It is not appropriate, however, on a decision 
to limit fundamental rights. This case is not merely a 
competition between competing social philosophies. 
It represents a conflict between the right of citizens 
to vote — one of the most fundamental rights guar¬ 
anteed by the Charter — and Parliament’s denial of 
that right. Public debate on an issue does not trans¬ 
form it into a matter of “social philosophy”, shield¬ 
ing it from full judicial scrutiny. It is for the courts, 
unaffected by the shifting winds of public opinion 
and electoral interests, to safeguard the right to vote 
guaranteed by s. 3 of the Charter. 


Charter rights are not a matter of privilege or 
merit, but a function of membership in the Canadian 
polity that cannot lightly be cast aside. This is mani¬ 
festly true of the right to vote, the cornerstone of 
democracy, exempt from the incursion permitted 
on other rights through s. 33 override. Thus, courts 
considering denials of voting rights have applied a 
stringent justification standard: Sauve v. Canada 
(Attorney General) (1992), 7 O.R. (3d) 481 (C.A.) 
(“Sauve No. 7”), and Belczowski v. Canada, [1992] 
2 F.C. 440 (C.A.). 


The Charter charges courts with upholding and 
maintaining an inclusive, participatory democratic 
framework within which citizens can explore and 
pursue different conceptions of the good. While a 
posture of judicial deference to legislative decisions 
about social policy may be appropriate in some 
cases, the legislation at issue does not fall into this 
category. To the contrary, it is precisely when leg¬ 
islative choices threaten to undermine the founda¬ 
tions of the participatory democracy guaranteed by 
the Charter that courts must be vigilant in fulfilling 
their constitutional duty to protect the integrity of 
this system. 


reveler appropriee a l’egard d’une decision impli- 
quant des principes opposes en matiere politique 
et sociale. Elle ne Test pas, cependant, a l’egard 
d’une decision ayant pour effet de limiter des 
droits fondamentaux. En l’espece, il s’agit non pas 
simplement d’une concurrence entre des philoso¬ 
phies sociales opposees, mais d’un conflit entre 
le droit de vote des citoyens — un des droits les 
plus fondamentaux garantis par la Charte — et la 
suppression de ce droit par le legislateur. Le debat 
public sur une question ne la transforme pas en une 
question de « philosophie sociale », la soustrayant 
ainsi a un examen judiciaire complet. II appartient 
aux tribunaux, insensibles aux revirements de 
Topinion publique et aux interets electoraux, de 
proteger le droit de vote garanti par Tart. 3 de la 
Charte. 

Les droits garantis par la Charte ne sont pas une ^ 
question de privilege ou de merite, mais une ques¬ 
tion d’appartenance a la societe canadienne qui ne 
peut etre ecartee a la legere. Cela est particuliere- 
ment vrai du droit de vote, pierre angulaire de la 
democratie, qui, contrairement a d’autres droits, 
ne peut faire l’objet d’une derogation par applica¬ 
tion de Tart. 33. Les tribunaux ont done applique 
une norme stride en matiere de justification lors- 
qu’ils ont eu a examiner des questions de priva¬ 
tion du droit de vote : Sauve c. Canada (Procureur 
general) (1992), 7 O.R. (3d) 481 (C.A.) (« Sauve 
n° 1 »), et Belczowski c. Canada, [1992] 2 C.F. 440 
(C.A.). 

De par la Charte, les tribunaux sont charges de 15 
veiller a la defense et au maintien d’un cadre demo- 
cratique universel et participatif au sein duquel les 
citoyens peuvent explorer et adopter differentes 
conceptions du bien. Bien qu’une attitude de rete- 
nue judiciaire a l’egard des decisions du legislateur 
en matiere de politique sociale puisse etre appro¬ 
priee dans certains cas, la loi en cause n’entre pas 
dans cette categorie. Au contraire, e’est justement 
lorsque les choix du legislateur risquent de saper les 
fondements de la democratie participative defendue 
par la Charte que les tribunaux doivent se montrer 
vigilants dans l’accomplissement de leur obligation 
constitutionnelle de proteger Tintegrite de ce sys- 
teme. 
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Nor can I concur in the argument that the philo¬ 
sophically based or symbolic nature of the govern¬ 
ment’s objectives in itself commands deference. To 
the contrary, this Court has held that broad, symbolic 
objectives are problematic, as I discuss below: see 
U.F.C.W., Local 1518 v. KMart Canada Ltd., [1999] 
2 S.C.R. 1083, at para. 59, per Cory J.; Thomson 
Newspapers Co. v. Canada (Attorney General), 
[1998] 1 S.C.R. 877, at para. 87, per Bastarache 
J.; RJR-MacDonald Inc. v. Canada (Attorney 
General), [1995] 3 S.C.R. 199, at paras. 143-44, 
per McLachlin J. (as she then was). Parliament 
cannot use lofty objectives to shield legislation from 
Charter scrutiny. Section 1 requires valid objectives 
and proportionality. 


Finally, the fact that the challenged denial of the 
right to vote followed judicial rejection of an even 
more comprehensive denial, does not mean that the 
Court should defer to Parliament as part of a “dia¬ 
logue”. Parliament must ensure that whatever law it 
passes, at whatever stage of the process, conforms 
to the Constitution. The healthy and important pro¬ 
motion of a dialogue between the legislature and the 
courts should not be debased to a rule of “if at first 
you don’t succeed, try, try again”. 


While deference to the legislature is not appro¬ 
priate in this case, legislative justification does not 
require empirical proof in a scientific sense. While 
some matters can be proved with empirical or math¬ 
ematical precision, others, involving philosophical, 
political and social considerations, cannot. In this 
case, it is enough that the justification be convincing, 
in the sense that it is sufficient to satisfy the reason¬ 
able person looking at all the evidence and relevant 
considerations, that the state is justified in infring¬ 
ing the right at stake to the degree it has: see RJR- 
MacDonald, supra, at para. 154, per McLachlin 
J.; R. v. Butler, [1992] 1 S.C.R. 452, at pp. 502-3, 
per Sopinka J. What is required is “rational, rea¬ 
soned defensibility”: RJR-MacDonald, at para. 127. 
Common sense and inferential reasoning may sup¬ 
plement the evidence: R. v. Sharpe, [2001] 1 S.C.R. 


Je ne peux pas souscrire non plus a 1’argument 
portant que la nature philosophique ou symbo- 
lique des objectifs du gouvernement commande 
en soi la retenue. Au contraire, la Cour a statue 
que des objectifs generaux et symboliques sont 
problematiques, comme je vais l’expliquer plus 
loin : voir T.U.A.C., section locale 1518 c. KMart 
Canada Ltd., [1999] 2 R.C.S. 1083, par. 59, le 
juge Cory; Thomson Newspapers Co. c. Canada 
(Procureur general), [1998] 1 R.C.S. 877, par. 87, 
le juge Bastarache; RJR-MacDonald Inc. c. Canada 
(Procureur general), [1995] 3 R.C.S. 199, par. 143- 
144, le juge McLachlin (maintenant Juge en chef). 
Le legislateur ne peut s’appuyer sur de nobles objec¬ 
tifs pour soustraire la legislation a un examen fonde 
sur la Charte. L’article premier exige des objectifs 
valides et la proportionnalite. 

Enfin, le fait que la privation litigieuse du droit 
de vote survienne apres le rejet par les tribunaux 
d’une privation encore plus generale ne signifie pas 
que la Cour devrait faire preuve de retenue a l’egard 
du legislateur dans le cadre d’un « dialogue ». 
Le legislateur doit veiller a ce que toute loi qu’il 
edicte, a toute etape du processus, soit conforme a 
la Constitution. La promotion saine et importante 
d’un dialogue entre le legislateur et les tribunaux ne 
devrait pas se reduire a la regie qui porte que « si 
vous ne reussissez pas la premiere fois, essayez, et 
essayez encore ». 

Bien que la retenue a l’egard du legislateur ne 
soit pas appropriee en Tespece, la justification 
d’une loi ne requiert pas une preuve empirique au 
sens scientiiique du terme. Alors que certaines pro¬ 
positions peuvent etre demontrees de facon empiri¬ 
que ou avec une precision mathematique, d’autres, 
qui impliquent des considerations philosophiques, 
politiques et sociales, ne peuvent l’etre. Dans ce cas, 
il suffit que la justification soit convaincante, c’est- 
a-dire qu’il suffit de convaincre la personne raison- 
nable prenant en compte tous les elements de preuve 
et toutes les considerations pertinentes que l’Etat 
est justilie de porter une telle atteinte au droit en 
question : voir RJR-MacDonald, precite, par. 154, 
le juge McLachlin; R. c. Butler, [1992] 1 R.C.S. 
452, p. 502-503, le juge Sopinka. Ce qui est requis, 
c’est une « defense rationnelle et raisonnee » : 
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45, 2001 SCC 2, at para. 78, per McLachlin CJ. 
However, one must be wary of stereotypes cloaked 
as common sense, and of substituting deference for 
the reasoned demonstration required by s. 1. 


Keeping in mind these basic principles of 
Charter review, I approach the familiar stages of 
the Oakes test. I conclude that the government’s 
stated objectives of promoting civic responsibility 
and respect for the law and imposing appropriate 
punishment, while problematically vague, are capa¬ 
ble in principle of justifying limitations on Charter 
rights. However, the government fails to establish 
proportionality, principally for want of a rational 
connection between denying the vote to penitentiary 
inmates and its stated goals. 


B. The Government’s Objectives 

The objectives’ analysis entails a two-step 
inquiry. First, we must ask what the objectives 
are of denying penitentiary inmates the right to 
vote. This involves interpretation and construc¬ 
tion, and calls for a contextual approach: Thomson 
Newspapers, supra, at para. 87. Second, we must 
evaluate whether the objectives as found are capa¬ 
ble of justifying limitations on Charter rights. The 
objectives must not be “trivial”, and they must 
not be “discordant with the principles integral to 
a free and democratic society”: Oakes, supra, at 
p. 138. To borrow from the language of German 
constitutional law, there must be a constitutionally 
valid reason for infringing a right: see D. Grimm, 
“Human Rights and Judicial Review in Germany”, 
in D. M. Beatty, ed., Human Rights and Judicial 
Review: A Comparative Perspective (1994), 267, 
at p. 275. Because s. 1 serves first and foremost 
to protect rights, the range of constitutionally 
valid objectives is not unlimited. For example, the 
protection of competing rights might be a valid 
objective. However, a simple majoritarian political 


RJR-MacDonald, par. 127. La preuve peut etre com- 
pletee par le bon sens et le raisonnement par deduc¬ 
tion : R. c. Sharpe, [2001] 1 R.C.S. 45, 2001 CSC 
2, par. 78, le juge en chef McLachlin. Cependant. il 
faut se metier des stereotypes qui revetent les appa- 
rences du bon sens et se garder de substituer la rete- 
nue a la demonstration raisonnee requise par 1’arti¬ 
cle premier. 

En gardant a l’esprit ces principes de base de 
l’examen fonde sur la Charte, j’aborde mainte- 
nant les etapes bien connues du critere enonce 
dans 1’arret Oakes. Je conclus que les objectifs 
declares par le gouvernement, a savoir accroitre la 
responsabilite civique et le respect de la regie de 
droit et infliger une peine appropriee, bien qu’ils 
soient trop generaux, peuvent, en principe, justifier 
des restrictions a des droits garantis par la Charte. 
Cependant, le gouvernement n’a pas reussi a eta- 
blir la proportionnalite, principalement en ce qui 
concerne la necessite d’un lien rationnel entre le 
retrait du droit de vote aux detenus et ses buts 
declares. 


L’analyse des objectifs comporte deux etapes. 
Premierement, il faut definir les objectifs vises par 
la suppression du droit de vote des detenus. Cela 
suppose un exercice d’interpretation et necessite 
une approche contextuelle : Thomson Newspapers, 
precite, par. 87. Deuxiemement, il faut determiner 
si les objectifs ainsi definis sont de nature a justifier 
des restrictions a des droits garantis par la Charte. 
Les objectifs ne doivent pas etre « peu importants » 
ou « contraires aux principes qui constituent l’es- 
sence meme d’une societe libre et democratique » : 
Oakes, precite, p. 138. Pour citer un principe de 
droit constitutionnel allemand, mentionnons que 
la restriction d’un droit doit se fonder sur un motif 
valide du point de vue constitutionnel : voir D. 
Grimm, « Human Rights and Judicial Review in 
Germany », dans D. M. Beatty, dir., Human Rights 
and Judicial Review : A Comparative Perspective 
(1994), 267, p. 275. Etant donne que Particle pre¬ 
mier sert avant tout a proteger des droits, la gamme 
d’objectifs constitutionnellement valides n’est 
pas illimitee. Par exemple, la protection de droits 


B. Les objectifs du gouvernement 
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preference for abolishing a right altogether would 
not be a constitutionally valid objective. 


Section 51(e) denying penitentiary inmates the 
right to vote was not directed at a specific prob¬ 
lem or concern. Prisoners have long voted, here and 
abroad, in a variety of situations without apparent 
adverse effects to the political process, the prison 
population, or society as a whole. In the absence of a 
specific problem, the government asserts two broad 
objectives as the reason for this denial of the right to 
vote: (1) to enhance civic responsibility and respect 
for the rule of law; and (2) to provide additional pun¬ 
ishment, or “enhanc[e| the general purposes of the 
criminal sanction”. The record leaves in doubt how 
much these goals actually motivated Parliament; the 
Parliamentary debates offer more fulmination than 
illumination. However, on the basis of “some glim¬ 
mer of light”, the trial judge at p. 878 concluded that 
they could be advanced as objectives of the denial. I 
am content to proceed on this basis. 


This leaves the question of whether the objectives 
of enhancing respect for law and appropriate pun¬ 
ishment are constitutionally valid and sufficiently 
significant to warrant a rights violation. Vague and 
symbolic objectives such as these almost guarantee 
a positive answer to this question. Who can argue 
that respect for the law is not pressing? Who can 
argue that proper sentences are not important? Who 
can argue that either of these goals, taken at face 
value, contradicts democratic principles? However, 
precisely because they leave so little room for argu¬ 
ment, vague and symbolic objectives make the jus¬ 
tification analysis more difficult. Their terms carry 
many meanings, yet tell us little about why the 
limitation on the right is necessary, and what it is 
expected to achieve in concrete terms. The broader 
and more abstract the objective, the more suscepti¬ 
ble it is to different meanings in different contexts, 
and hence to distortion and manipulation. One 


opposes peut etre un objectif valide. Toutefois, le 
seul fait que la majorite exprime politiquement sa 
preference pour l’abolition totale d’un droit ne cons- 
tituerait pas un objectif valide sur le plan constitu- 
tionnel. 

Le retrait du droit de vote aux detenus prevu par 
Tal. 51 e) ne vise aucun probleme ou aucune preoc¬ 
cupation specifique. Les prisonniers ont vote pen¬ 
dant longtemps, ici et a l’etranger, dans diverses 
situations, sans que des effets prejudiciables appa- 
rents aient ete causes au processus politique, a la 
population carcerale ou a la societe dans son ensem¬ 
ble. Vu Labsence de probleme specifique, le gouver- 
nement invoque deux objectifs generaux pour jus- 
tifier cette privation du droit de vote : (1) accroitre 
la responsabilite civique et le respect de la regie de 
droit; et (2) infliger une sanction supplementaire, ou 
[TRADUCTION] « faire ressortir les objets generaux 
de la sanction penale ». Le dossier n’indique pas 
clairement dans quelle mesure ces buts ont reelle- 
ment motive le legislateur; les debats parlementai- 
res proposent plus d’altercations que d’explications. 
Cependant, en se fondant sur « quelques elements 
de reponse », le juge de premiere instance a conclu 
que ces objectifs pouvaient etre invoques pour justi- 
fier la privation (p. 878). Je me contenterai de proce- 
der sur cette base. 

II reste a determiner si l’objectif d’accroitre le 
respect de la regie de droit et celui d’infliger une 
sanction appropriee sont valides du point de vue 
constitutionnel et suffisamment importants pour 
justifier une atteinte a des droits. Des objectifs gene¬ 
raux et symboliques comme ceux-la garantissent 
presque une reponse affirmative a cette question. 
Qui peut soutenir que le respect de la regie de droit 
n’a pas un caractere urgent? Qui peut pretendre qu’il 
n’est pas important d’infliger une peine appropriee? 
Qui peut affirmer que l’un ou Tautre de ces buts, 
en soi, est contraire a des principes democratiques? 
Cependant, c’est precisement parce qu’ils laissent si 
peu place a la contestation que les objectifs gene¬ 
raux et symboliques rendent T analyse de la question 
de la justification plus difficile. Les termes qui les 
traduisent component plusieurs sens, mais ne nous 
eclairent pas vraiment sur la raison qui rend la res¬ 
triction du droit necessaire et sur ce que Ton espere 
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articulation of the objective might inflate the impor¬ 
tance of the objective; another might make the leg¬ 
islative measure appear more narrowly tailored. The 
Court is left to sort the matter out. 


At the end of the day, people should not be left 
guessing about why their Charter rights have been 
infringed. Demonstrable justification requires that 
the objective clearly reveal the harm that the govern¬ 
ment hopes to remedy, and that this objective remain 
constant throughout the justification process. As this 
Court has stated, the objective “must be accurately 
and precisely defined so as to provide a clear frame¬ 
work for evaluating its importance, and to assess the 
precision with which the means have been crafted 
to fulfil that objective”: per Cory J. in U.F.C.W., 
Local 1518, supra, at para. 59; see also Thomson 
Newspapers, supra, at para. 96; RJR-MacDonald, 
supra, at para. 144. A court faced with vague objec¬ 
tives may well conclude, as did Arbour J.A. (as she 
then was) in Sauve No. 1, supra, at p. 487. that “the 
highly symbolic and abstract nature of th[e] objec¬ 
tive . . . detracts from its importance as a justifica¬ 
tion for the violation of a constitutionally protected 
right”. If Parliament can infringe a crucial right such 
as the right to vote simply by offering symbolic and 
abstract reasons, judicial review either becomes vac¬ 
uously constrained or reduces to a contest of “our 
symbols are better than your symbols”. Neither out¬ 
come is compatible with the vigorous justification 
analysis required by the Charter. 


The rhetorical nature of the government objec¬ 
tives advanced in this case renders them suspect. 
The first objective, enhancing civic responsibility 
and respect for the law, could be asserted of vir¬ 
tually every criminal law and many non-criminal 
measures. Respect for law is undeniably important. 


accomplir concretement. Plus les objectifs sont 
generaux et abstraits, plus ils risquent de prendre 
des sens differents selon les contextes et, par conse¬ 
quent, de subir une deformation ou de faire l’objet 
d’une manipulation. Telle formulation de l’objectif 
peut en exagerer 1’importance, alors que telle autre 
peut donner T impression que la mesure legislative a 
ete conpue de fagon plus stride. C’est a la Cour qu’il 
revient de trancher la question. 

En definitive, les gens ne devraient pas avoir a se 
demander pourquoi des droits qui leur sont garan- 
tis par la Charte ont ete violes. Pour qu’une justi¬ 
fication puisse se demontrer, Tobjectif doit reveler 
clairement le prejudice que le gouvernement entend 
reparer, et cet objectif doit demeurer le me me tout 
au long du processus de justification. Comme la 
Cour l’a affirme, Tobjectif « doit etre defini avec 
exactitude et precision, de maniere a etablir un cadre 
qui permet d’en apprecier Timportance et d’evaluer 
la precision avec laquelle les moyens necessaries 
a sa realisation ont ete elabores » : le juge Cory 
dans T.U.A.C., section locale 1518, precite, par. 

59; voir egalement Thomson Newspapers, precite, 
par. 96; RJR-MacDonald, precite, par. 144. Le tri¬ 
bunal appele a se prononcer sur des objectifs gene¬ 
raux peut tres bien conclure, comme l’a fait le juge 
Arbour (maintenant juge de notre Cour) dans Sauve 
n° 1, precite, p. 487, que [TRADUCTION] « le carac- 
tere hautement symbolique et abstrait de [l’jobjectif 
[. . .] en reduit l’importance en matiere de justi¬ 
fication de la violation d’un droit protege par la 
Constitution ». Si le legislateur peut porter atteinte a 
un droit aussi important que le droit de vote simple - 
ment en invoquant des motifs symboliques et abs¬ 
traits, alors l’examen judiciaire devient ridiculement 
entrave ou se reduit a un concours ou les concurrents 
pretendent que « nos symboles sont meilleurs que 
vos symboles ». Ni Tun ni T autre de ces resultats 
n’est compatible avec l’analyse rigoureuse exigee 
par la Charte en matiere de justification. 

1 4 

Le caractere rhetorique des objectifs que fait 
valoir le gouvernement en l’espece les rend sus¬ 
pects. Le premier objectif, a savoir accroitre la res- 
ponsabilite civique et le respect de la regie de droit, 
pourrait etre invoque a l’egard de presque toutes 
les lois criminelles et de nombreuses mesures non 
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But the simple statement of this value lacks the con¬ 
text necessary to assist us in determining whether 
the infringement at issue is demonstrably justifiable 
in a free and democratic society. To establish justi¬ 
fication, one needs to know what problem the gov¬ 
ernment is targeting, and why it is so pressing and 
important that it warrants limiting a Charter right. 
Without this, it is difficult if not impossible to weigh 
whether the infringement of the right is justifiable or 
proportionate. 


The second objective — to impose additional 
punishment on people serving penitentiary sen¬ 
tences — is less vague than the first. Still, problems 
with vagueness remain. The record does not disclose 
precisely why Parliament felt that more punishment 
was required for this particular class of prisoner, 
or what additional objectives Parliament hoped to 
achieve by this punishment that were not accom¬ 
plished by the sentences already imposed. This 
makes it difficult to assess whether the objective 
is important enough to justify an additional rights 
infringement. 

Quite simply, the government has failed to iden¬ 
tify particular problems that require denying the 
right to vote, making it hard to say that the denial 
is directed at a pressing and substantial purpose. 
Nevertheless, despite the abstract nature of the gov¬ 
ernment’s objectives and the rather thin basis upon 
which they rest, prudence suggests that we proceed 
to the proportionality analysis, rather than dismiss¬ 
ing the government’s objectives outright. The pro¬ 
portionality inquiry allows us to determine whether 
the government’s asserted objectives are in fact 
capable of justifying its denial of the right to vote. 
At that stage, as we shall see, the difficulties inher¬ 
ent in the government’s stated objectives become 
manifest. 

C. Proportionality 

At this stage the government must show that the 
denial of the right to vote will promote the asserted 
objectives (the rational connection test); that the 
denial does not go further than reasonably necessary 
to achieve its objectives (the minimal impairment 


criminelles. II est indeniable que le respect de la 
regie de droit est important. Mais le simple enonce 
de ce principe ne fournit pas le contexte necessaire 
pour nous permettre de determiner si la justification 
de l’atteinte en question peut se demontrer dans 
le cadre d’une societe fibre et democratique. Pour 
demontrer une justification, il faut savoir quel pro- 
bleme vise le gouvernement et en quoi ce probleme 
est si urgent et important qu’il justifie la restriction 
d’un droit garanti par la Charte. Sinon, il est diffi¬ 
cile, voire impossible, de decider si l’atteinte portee 
au droit est justifiable ou proportionnee. 

Le deuxieme objectif — infliger une sanction 
supplementaire aux personnes purgeant une peine 
d’emprisonnement — est moins general que le 
premier. Cependant, les problemes d’imprecision 
demeurent. Le dossier n’indique pas precisement 
pourquoi le legislateur a estime qu’il fallait infliger 
une sanction supplementaire a cette categorie de pri- 
sonniers en particulier, ni quels objectifs, autres que 
ceux realises par les peines deja prevues, le legisla¬ 
teur esperait ainsi atteindre. Il devient done difficile 
de determiner si 1’objectif est suffisamment impor¬ 
tant pour justifier une atteinte supplementaire. 

Le gouvernement n’a pas reussi a cerner les pro¬ 
blemes specifiques qui necessitent la privation du 
droit de vote; il est done difficile de dire si celle- 
ci vise un but urgent et reel. Toutefois, malgre la 
nature abstraite des objectifs gouvernementaux et 
le fondement fragile sur lequel ils reposent. la pru¬ 
dence nous conseille de proceder a 1’analyse de la 
proportionnalite au lieu de rejeter categoriquement 
ces objectifs. L’analyse de la proportionnalite nous 
permet de determiner si les objectifs gouvememen- 
taux invoques peuvent en fait justifier la privation du 
droit de vote. A cette etape, comme nous le verrons, 
la faiblesse inherente a ces objectifs devient mani- 
feste. 

C. La proportionnalite 

A cette etape-ci, le gouvernement doit demontrer 
que la privation du droit de vote favorisera la reali¬ 
sation des objectifs invoques (critere du hen ration- 
nel), qu’elle ne va pas au-dela de ce qui est raison- 
nablement necessaire a la realisation de ses objectifs 
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test); and that the overall benefits of the measure out¬ 
weigh its negative impact (the proportionate effect 
test). As will be seen, the vagueness of the govern¬ 
ment’s justificatory goals coupled with the centrality 
of the right to vote to Canadian democracy, the rule 
of law, and legitimate sentencing, make the govern¬ 
ment’s task difficult indeed. 


1. Rational Connection 

Will denying the right to vote to penitentiary 
inmates enhance respect for the law and impose 
legitimate punishment? The government must show 
that this is likely, either by evidence or in reason and 
logic: RJR-MacDonald, supra , at para. 153. 

The government advances three theories to dem¬ 
onstrate rational connection between its limitation 
and the objective of enhancing respect for law. First, 
it submits that depriving penitentiary inmates of the 
vote sends an “educative message” about the impor¬ 
tance of respect for the law to inmates and to the 
citizenry at large. Second, it asserts that allowing 
penitentiary inmates to vote “demeans” the politi¬ 
cal system. Finally, it takes the position that disen¬ 
franchisement is a legitimate form of punishment, 
regardless of the specific nature of the offence or 
the circumstances of the individual offender. In my 
respectful view, none of these claims succeed. 

The first asserted connector with enhancing 
respect for the law is the “educative message” or 
“moral statement” theory. The problem here, quite 
simply, is that denying penitentiary inmates the right 
to vote is bad pedagogy. It misrepresents the nature 
of our rights and obligations under the law, and it 
communicates a message more likely to harm than 
to help respect for the law. 


Denying penitentiary inmates the right to vote 
misrepresents the nature of our rights and obliga¬ 
tions under the law and consequently undermines 
them. In a democracy such as ours, the power of 


(critere de l’atteinte minimale) et que l’ensemble 
des effets benehques de la mesure l’emporte sur 
ses effets negatifs (critere de l’effet proportionne). 
Comme nous le verrons, l’imprecision des huts 
invoques par le gouvernement en matiere de justi¬ 
fication, conjuguee avec le role crucial que joue le 
droit de vote au sein de la democratic canadienne, la 
regie de droit et la recherche d’une peine appropriee 
rendent la tache du gouvernement plutot difficile. 

1. Le hen rationnel 

28 

Le retrait du droit de vote aux detenus accroitra- 
t-il le respect de la regie de droit et infligera-t-il une 
peine appropriee? Le gouvernement doit demontrer 
que cela est probable, en se fondant sur la preuve ou 
sur la raison et la logique : RJR-MacDonald, pre¬ 
cite, par. 153. 

29 

Le gouvernement propose trois theories pour 
etablir le hen rationnel entre la restriction impo- 
see et l’objectif d’accroitre le respect de la regie 
de droit. Premierement, il soutient que priver les 
detenus du droit de vote envoie un « message edu- 
catif » aux detenus et a l’ensemble des citoyens 
quant a l’importance du respect de la regie de droit. 
Deuxiemement, il pretend que permettre aux dete¬ 
nus de voter « diminue la valeur » du systeme poli¬ 
tique. Enfin, il affirme que la privation du droit de 
vote est une forme legitime de sanction, peu importe 
la nature specihque de l’infraction ou la situation 
particuliere du contrevenant. A mon avis, aucune de 
ces theories n’est fondee. 

30 

Le premier element invoque pour etablir un lien 
avec l’objectif d’accroitre le respect de la regie de 
droit est le « message educatif » ou « message 
moralisateur ». Le probleme ici tient simplement au 
fait que le retrait du droit de vote aux detenus cons- 
titue de la mauvaise pedagogie. Cette mesure donne 
une fausse idee de la nature de nos droits et obliga¬ 
tions selon la loi et transmet un message qui risque 
plus de diminuer le respect de la regie de droit que 
de le renforcer. 

31 

Priver les detenus du droit de vote donne une 
fausse idee de la nature de nos droits et obligations 
selon la loi et, par consequent, les met en peril. 

Dans une democratic comme la notre, le pouvoir 
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lawmakers flows from the voting citizens, and law¬ 
makers act as the citizens’ proxies. This delegation 
from voters to legislators gives the law its legitimacy 
or force. Correlatively, the obligation to obey the law 
flows from the fact that the law is made by and on 
behalf of the citizens. In sum, the legitimacy of the 
law and the obligation to obey the law flow directly 
from the right of every citizen to vote. As a practical 
matter, we require all within our country’s bounda¬ 
ries to obey its laws, whether or not they vote. But 
this does not negate the vital symbolic, theoretical 
and practical connection between having a voice in 
making the law and being obliged to obey it. This 
connection, inherited from social contract theory 
and enshrined in the Charter, stands at the heart of 
our system of constitutional democracy. 


The government gets this connection exactly 
backwards when it attempts to argue that depriv¬ 
ing people of a voice in government teaches them 
to obey the law. The “educative message” that the 
government purports to send by disenfranchising 
inmates is both anti-democratic and internally self¬ 
contradictory. Denying a citizen the right to vote 
denies the basis of democratic legitimacy. It says 
that delegates elected by the citizens can then bar 
those very citizens, or a portion of them, from par¬ 
ticipating in future elections. But if we accept that 
governmental power in a democracy flows from 
the citizens, it is difficult to see how that power can 
legitimately be used to disenfranchise the very citi¬ 
zens from whom the government’s power flows. 


Reflecting this truth, the history of democracy 
is the history of progressive enfranchisement. 
The universal franchise has become, at this point 
in time, an essential part of democracy. From the 
notion that only a few meritorious people could 
vote (expressed in terms like class, property and 
gender), there gradually evolved the modern pre¬ 
cept that all citizens are entitled to vote as mem¬ 
bers of a self-governing citizenry. Canada’s steady 
march to universal suffrage culminated in 1982, 


des legislateurs emane des citoyens votants, et 
ces legislateurs agissent a titre de mandataires des 
citoyens. Cette delegation de pouvoir des electeurs 
aux legislateurs confere a la loi sa legitimite ou 
force. En corollaire, l’obligation de respecter la 
loi decoule du fait que celle-ci est elaboree par les 
citoyens et en leur nom. En somme, la legitimite 
de la loi et Tobligation de la respecter decoulent 
directement du droit de vote de chaque citoyen. 
Sur le plan pratique, nous demandons a tous ceux 
qui se trouvent a l’interieur des frontieres de notre 
pays de respecter ses lois, qu’ils aient le droit de 
voter ou non. Mais cela ne rompt pas le lien vital 
qui existe, d’un point de vue symbolique, theori- 
que et pratique, entre la participation a 1’elabora¬ 
tion de la loi et 1’obligation de la respecter. Ce lien, 
issu de la theorie du contrat social et consacre dans 
la Charte, est au cceur de notre systeme de demo¬ 
cratic constitutionnelle. 

Le gouvernement inverse completement cette 
logique lorsqu’il pretend que le fait de priver les 
gens de leur droit de participer aux decisions du 
gouvernement leur apprend a respecter la loi. Le 
« message educatif » que le gouvernement a la pre¬ 
tention d’ envoyer en privant les detenus du droit de 
vote est a la fois antidemocratique et intrinseque- 
ment contradictoire. Priver un citoyen du droit de 
vote attaque les bases de la legitimite democratique. 
Cela revient a dire que les mandataires qui ont ete 
elus par les citoyens peuvent ensuite empecher ces 
citoyens, ou une partie d’entre eux, de participer aux 
prochaines elections. Mais si nous admettons que le 
pouvoir gouvernemental au sein d’une democratic 
emane des citoyens, il est difficile de voir comment 
ce pouvoir peut legitimement etre utilise pour priver 
du droit de vote les citoyens de qui il emane. 

Reflet de cette verite, l’histoire de la democra¬ 
tic correspond a celle de T octroi progressif du droit 
de vote. Le suffrage universel constitue aujourd’hui 
un element essentiel de la democratic. A partir de 
la notion que seules quelques personnes meritantes 
(suivant des criteres tels la classe sociale, la pro¬ 
priety et le sexe) pouvaient voter, s’est progressi- 
vement developpe le principe moderne voulant que 
tous les citoyens aient le droit de vote en tant que 
membres de la cite. La marche constante du Canada 
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with our adoption of a constitutional guarantee of 
the right of all citizens to vote in s. 3 of the Charter. 
As Arbour J.A. observed in Sauve No. 1, supra, at 
p. 487: 

. . . the slow movement toward universal suffrage in 
Western democracies took an irreversible step forward in 
Canada in 1982 by the enactment of s. 3 of the Charter. 
I doubt that anyone could now be deprived of the vote on 
the basis, not merely symbolic but actually demonstrated, 
that he or she was not decent or responsible. By the time 
the Charter was enacted, exclusions from the franchise 
were so few in this country that it is fair to assume that 
we had abandoned the notion that the electorate should 
be restricted to a “decent and responsible citizenry,” pre¬ 
viously defined by attributes such as ownership of land or 
gender, in favour of a pluralistic electorate which could 
well include domestic enemies of the state. 


Under s. 3 of the Charter, the final vestiges of the 
old policy of selective voting have fallen, including 
the exclusion of persons with a “mental disease” and 
federally appointed judges: see Canadian Disability 
Rights Council v. Canada, [1988] 3 F.C. 622 (T.D.); 
and Muldoon v. Canada, [1988] 3 F.C. 628 (T.D.). 
The disenfranchisement of inmates takes us back¬ 
wards in time and retrenches our democratic enti¬ 
tlements. 

The right of all citizens to vote, regardless of 
virtue or mental ability or other distinguishing fea¬ 
tures, underpins the legitimacy of Canadian democ¬ 
racy and Parliament’s claim to power. A govern¬ 
ment that restricts the franchise to a select portion 
of citizens is a government that weakens its ability 
to function as the legitimate representative of the 
excluded citizens, jeopardizes its claim to represent¬ 
ative democracy, and erodes the basis of its right to 
convict and punish law-breakers. 

More broadly, denying citizens the right to vote 
runs counter to our constitutional commitment to 
the inherent worth and dignity of every individual. 
As the South African Constitutional Court said in 
August v. Electoral Commission, 1999 (3) SALR 1, 
at para. 17, “[t]he vote of each and every citizen is 


vers le suffrage universel a culmine en 1982 avec la 
constitutionnalisation a Part. 3 de la Charte du droit 
de vote de chaque citoyen. Comme le juge Arbour 
Fa fait remarquer dans Sauve n° 1, precite, p. 487 : 

[TRADUCTION] ... la lente progression des democra- 
ties occidentales vers le suffrage universel a franchi un 
point de non-retour au Canada en 1982 avec F entree en 
vigueur de Fart. 3 de la Charte. Je doute que qui que ce 
soit puisse maintenant etre prive du droit de vote pour le 
motif, non simplement symbolique, mais dont la preuve a 
ete reellement faite, que cette personne n’est pas honnete 
ou responsable. Au moment de l’entree en vigueur de la 
Charte, les exclusions applicables au droit de vote etaient 
si peu nombreuses dans notre pays qu’on peut supposer 
a juste titre que nous avions abandonne l’idee que l’elec- 
torat doit se limiter aux « citoyens honnetes et responsa- 
bles », definis auparavant par des caracteristiques comme 
le fait d’etre proprietaire de biens-fonds ou le sexe, en 
faveur d’un electorat pluraliste, qui peut tres bien inclure 
des Canadiens qui sont des ennemis de l’Etat. 

L’article 3 de la Charte a fait disparaitre les derniers 
vestiges de l’octroi selectif du droit de vote, dont 
F exclusion des personnes atteintes de « maladie 
mentale » et des juges nommes par le gouvernement 
federal : voir Conseil canadien des droits des per¬ 
sonnes handicapees c. Canada, [1988] 3 C.F. 622 
(l re inst.), et Muldoon c. Canada, [1988] 3 C.F. 628 
(l re inst.). Retirer aux detenus le droit de vote nous 
fait regresser et a pour effet de restreindre nos droits 
democratiques. 

Le droit de vote de tout citoyen, independamment ^ 
de la vertu, de la capacite mentale ou de toute autre 
caracteristique distinctive, sert d’assise a la legiti- 
mite de la democratic canadienne et aux pouvoirs 
dont se reclame le legislateur. Un gouvernement 
qui n’accorde le droit de vote qu’a un groupe de 
citoyens choisis est un gouvernement qui diminue 
sa capacite d’agir a titre de representant legitime des 
citoyens exclus de ce groupe, contredit sa pretention 
a une democratic representative et erode son pou- 
voir de condamner et de punir les contrevenants. 

35 

De fa<jon plus generale, priver certains citoyens 
du droit de vote va a l’encontre de notre engagement 
constitutionnel envers la valeur et la dignite intrin- 
seques de chaque personne. Comme la Cour cons- 
titutionnelle de l’Afrique du Sud 1’a affirme dans 
August c. Electoral Commission, 1999 (3) SALR 
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a badge of dignity and of personhood. Quite liter¬ 
ally, it says that everybody counts.” The fact that 
the disenfranchisement law at issue applies to a 
discrete group of persons should make us more, not 
less, wary of its potential to violate the principles of 
equal rights and equal membership embodied in and 
protected by the Charter. 


In recognition of the seminal importance of the 
right to vote in the constellation of rights, the fram¬ 
ers of the Charter accorded it special protections. 
Unlike other rights, the right of every citizen to vote 
cannot be suspended under the “notwithstanding 
clause”. As Arbour J.A. said in Sauve No. 1, supra, 
at p. 486: 

It is indeed significant that s. 3 of the Charter is 
immune from the notwithstanding clause contained in 
s. 33, which permits Parliament and the legislatures 
to enact legislation which would otherwise violate the 
Charter. It confirms that the right to vote must be pro¬ 
tected against those who have the capacity, and often 
the interest, to limit the franchise. Unpopular minorities 
may seek redress against an infringement of their rights 
in the courts. But like everybody else, they can only seek 
redress against a dismissal of their political point of view 
at the polls. 

The government’s vague appeal to “civic respon¬ 
sibility” is unhelpful, as is the attempt to lump 
inmate disenfranchisement together with legitimate 
voting regulations in support of the government’s 
position. The analogy between youth voting restric¬ 
tions and inmate disenfranchisement breaks down 
because the type of judgment Parliament is making 
in the two scenarios is very different. In the first case, 
Parliament is making a decision based on the experi¬ 
ential situation of all citizens when they are young. 
It is not saying that the excluded class is unworthy to 
vote, but regulating a modality of the universal fran¬ 
chise. In the second case, the government is making 
a decision that some people, whatever their abilities, 
are not morally worthy to vote — that they do not 
“deserve” to be considered members of the commu¬ 
nity and hence may be deprived of the most basic 


1, par. 17, [TRADUCTION] « [l]e vote de chaque 
citoyen est un symbole de dignite et d’identite indi- 
viduelle. Litteralement, il signifie que tout le monde 
est important. » Le fait que la disposition sur la 
privation du droit de vote s’applique a un groupe 
particulier de personnes devrait nous porter a nous 
inquieter plutot davantage que moins de la possibi- 
lite qu’elle viole les principes d’egalite des droits et 
d’appartenance consacres dans la Charte et proteges 
par celle-ci. 

En reconnaissance de T importance fondamen- 
tale que revet le droit de vote dans 1’ensemble des 
droits, les redacteurs de la Charte lui ont accorde 
des protections speciales. Contrairement aux autres 
droits, le droit de tout citoyen de voter ne peut etre 
suspendu par application de la « clause de deroga¬ 
tion ». Comme le juge Arbour l’a dit dans Sauve 
n° 1, precite, p. 486 : 

[TRADUCTION] II est en effet revelateur que l’art. 3 
de la Charte echappe a l’application de l’art. 33, la clause 
de derogation, qui permet au Parlement ou a la legisla¬ 
ture d’une province d’adopter une loi non conforme a la 
Charte. Ainsi, le droit de vote doit etre protege contre 
ceux qui ont le pouvoir de limiter son exercice et qui, 
souvent, ont interet a le faire. Les minorites impopulaires 
peuvent s’adresser aux tribunaux pour obtenir reparation 
lorsqu’il est porte atteinte a leurs droits. Cependant, a 
1’instar de n’importe quel citoyen, leurs membres peu¬ 
vent seulement obtenir reparation lorsqu’on leur refuse le 
droit d’exprimer leur point de vue politique a un scrutin. 

L’appel general du gouvemement a la « respon- 
sabilite civique » n’a aucune utilite, tout comme sa 
tentative d’associer, a l’appui de sa position, la sup¬ 
pression du droit de vote des detenus avec la regie- 
mentation legitime en matiere de vote. L’analogie 
qu’il etablit entre les restrictions apportees au droit 
de vote des jeunes et la suppression du droit de vote 
des detenus ne tient pas parce que la decision que 
le legislateur prend dans les deux cas est tres diffe- 
rente. Dans le premier cas, le legislateur prend une 
decision fondee sur la situation experientielle dans 
laquelle se trouvent tous les citoyens lorsqu’ils sont 
jeunes. Cette decision ne signifie pas que la catego- 
rie exclue n’est pas digne de voter, mais etablit une 
modalite d’application du suffrage universel. Dans 
le second cas, le gouvemement decide que certaines 
personnes, peu importe leurs capacites, ne sont pas 
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of their constitutional rights. But this is not the law¬ 
makers’ decision to make. The Charter makes this 
decision for us by guaranteeing the right of “every 
citizen” to vote and by expressly placing prison¬ 
ers under the protective umbrella of the Charter 
through constitutional limits on punishment. The 
Charter emphatically says that prisoners are pro¬ 
tected citizens, and short of a constitutional amend¬ 
ment, lawmakers cannot change this. 


The theoretical and constitutional links between 
the right to vote and respect for the rule of law are 
reflected in the practical realities of the prison popu¬ 
lation and the need to bolster, rather than to under¬ 
mine, the feeling of connection between prisoners 
and society as a whole. The government argues that 
disenfranchisement will “educate” and rehabili¬ 
tate inmates. However, disenfranchisement is more 
likely to become a self-fulfilling prophecy than a 
spur to reintegration. Depriving at-risk individuals 
of their sense of collective identity and member¬ 
ship in the community is unlikely to instill a sense 
of responsibility and community identity, while 
the right to participate in voting helps teach demo¬ 
cratic values and social responsibility (testimony of 
Professor Jackson, appellants’ record at pp. 2001-2). 
As J. S. Mill wrote: 


To take an active interest in politics is, in modern times, 
the first thing which elevates the mind to large interests 
and contemplations; the first step out of the narrow 
bounds of individual and family selfishness, the first 
opening in the contracted round of daily occupations. . . . 
The possession and the exercise of political, and among 
others of electoral, rights, is one of the chief instruments 
both of moral and of intellectual training for the popular 
mind .... 

(J. S. Mill, “Thoughts on Parliamentary Reform” 
(1859), in J. M. Robson, ed., Essays on Politics and 
Society, vol. XIX, 1977, 311, at pp. 322-23) 


moralement dignes de voter — qu’elles ne « meri- 
tent » pas d’etre considerees comme des membres 
de la communaute et que, par consequent, elles 
peuvent etre privees de leur droit constitutionnel le 
plus fondamental. Mais il n’ appartient pas au legis- 
lateur de prendre cette decision. La Charte prend 
cette decision pour nous en garantissant le droit de 
vote de « tout citoyen » et en placard expressement 
les prisonniers sous la protection de la Charte au 
moyen de restrictions constitutionnelles en matiere 
de peine. La Charte affirme categoriquement que les 
prisonniers sont des citoyens proteges, et en 1’ab¬ 
sence d’une modification constitutionnelle, le legis- 
lateur n’y peut lien changer. 

38 

Les liens theorique et constitutionnel entre le 
droit de vote et le respect de la regie de droit se 
refletent dans la realite quotidienne de la popu¬ 
lation carcerale et dans la necessite d’encourager 
plutot que de reprimer le sentiment d’appartenance 
des prisonniers a la societe dans son ensemble. Le 
gouvernement pretend que la privation du droit de 
vote permet d’« eduquer » et de readapter les dete¬ 
nus. Pourtant, cette privation risque davantage de 
creer un effet Pygmalion que de favoriser la rein¬ 
sertion sociale des detenus. Priver les personnes a 
risque de leur identite collective et de leur senti¬ 
ment d’appartenance a la communaute est peu sus¬ 
ceptible de leur insuffler le sens des responsabili- 
tes et de 1’identite collective, tandis que le droit de 
participer au vote permet d’inculquer des valeurs 
democratiques et le sens des responsabilites socia- 
les (temoignage du professeur Jackson, dossier 
des appelants, p. 2001-2002). Comme J. S. Mill 
l’ecrit : 

[TRADUCTION] S’interesser a la politique de faijon con¬ 
crete constitue, de nos jours, la meilleure fa§on d’elever 
l’esprit vers de larges interets et horizons; le premier pas 
en dehors du cadre etroit de l’interet personnel de l’indi- 
vidu et de la famille, la premiere etape dans l’accomplis- 
sement des obligations sociales quotidiennes. [. . .] La 
possession et l’exercice de droits politiques, notamment 
du droit de vote, figurent parmi les principaux outils de 
formation, tant morale qu’intellectuelle, de l’esprit popu¬ 
late . . . 

(J. S. Mill, « Thoughts on Parliamentary Reform » 
(1859), dans J. M. Robson, dir., Essays on Politics 
and Society, vol. XIX, 1977, 311, p. 322-323) 
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To deny prisoners the right to vote is to lose an 
important means of teaching them democratic 
values and social responsibility. 

Even if these difficulties could be overcome, it is 
not apparent that denying penitentiary inmates the 
right to vote actually sends the intended message to 
prisoners, or to the rest of society. People may be 
sentenced to imprisonment for two years or more 
for a wide variety of crimes, ranging from motor 
vehicle and regulatory offences to the most serious 
cases of murder. The variety of offences and offend¬ 
ers covered by the prohibition suggests that the edu¬ 
cative message is, at best, a mixed and diffuse one. 

It is a message sullied, moreover, by negative 
and unacceptable messages likely to undermine 
civic responsibility and respect for the rule of law. 
Denying citizen law-breakers the right to vote sends 
the message that those who commit serious breaches 
are no longer valued as members of the community, 
but instead are temporary outcasts from our system 
of rights and democracy. More profoundly, it sends 
the unacceptable message that democratic values 
are less important than punitive measures ostensibly 
designed to promote order. If modern democratic 
history has one lesson to teach it is this: enforced 
conformity to the law should not come at the cost of 
our core democratic values. 


I conclude that denying penitentiary inmates 
the right to vote is more likely to send messages 
that undermine respect for the law and democracy 
than messages that enhance those values. The gov¬ 
ernment’s novel political theory that would permit 
elected representatives to disenfranchise a segment 
of the population finds no place in a democracy 
built upon principles of inclusiveness, equality, and 
citizen participation. That not all self-proclaimed 
democracies adhere to this conclusion says little 
about what the Canadian vision of democracy 
embodied in the Charter permits. Punitive dis¬ 
enfranchisement of inmates does not send the 


Priver les prisonniers du droit de vote equivaut a 
abandonner un important moyen de leur inculquer 
des valeurs democratiques et le sens des responsa- 
bilites sociales. 

A supposer que ces difficultes puissent etre sur- 
montees, il n’est pas evident que le retrait du droit 
de vote aux detenus transmet bien le message que 
l’on veut transmettre aux prisonniers, ou au reste de 
la societe. On peut etre condamne a une peine d’em- 
prisonnement de deux ans ou plus pour toutes sortes 
de crimes, allant des infractions aux regies de con- 
duite automobile aux cas les plus graves de meur- 
tre. La diversite des infractions et des contrevenants 
vises par T interdiction semble indiquer que le mes¬ 
sage educatif est, au mieux, confus et ambigu. 

En outre, il s’agit d’un message denature par des 
messages negatifs et inacceptables qui risquent de 
compromettre la responsabilite civique et le respect 
de la regie de droit. Le retrait du droit de vote aux 
citoyens contrevenants transmet le message que 
ceux qui commettent des infractions graves ne sont 
plus consideres comme des membres de la com- 
munaute, mais qu’ils sont plutot temporairement 
bannis de notre systeme de droits et de democratic. 
De fagon plus profonde, il transmet le message inac- 
ceptable que les valeurs democratiques sont moins 
importantes que les mesures punitives apparemment 
concues pour faire regner l’ordre. S’il y a une lecon 
a tirer de l’histoire de la democratic moderne, c’est 
la suivante : ce n’est pas aux depens de nos valeurs 
democratiques fondamentales qu’il convient de 
faire respecter la loi. 

J’estime que priver les detenus du droit de vote 
risque plus de transmettre des messages qui compro- 
mettent le respect de la regie de droit et de la demo¬ 
cratic que des messages qui pronent ces valeurs. 
La nouvelle theorie politique du gouvernement 
qui permettrait aux representants elus de priver du 
droit de vote une partie de la population n’a pas sa 
place dans une democratic fondee sur des principes 
d’inclusion, d’egalite et de participation du citoyen. 
Que les democraties autoproclamees n’adherent pas 
toutes a cette conclusion renseigne peu sur ce que 
permet la vision canadienne de la democratic con- 
sacree dans la Charte. Le retrait du droit de vote 
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“educative message” that the government claims; 
to the contrary, it undermines this message and 
is incompatible with the basic tenets of participa¬ 
tory democracy contained in and guaranteed by the 
Charter. 

The government also argues that denying peni¬ 
tentiary inmates the vote will enhance respect for 
law because allowing people who flaunt the law to 
vote demeans the political system. The same unten¬ 
able premises we have been discussing resurface 
here — that voting is a privilege the government can 
suspend and that the commission of a serious crime 
signals that the offender has chosen to “opt out” of 
community membership. But beyond this, the argu¬ 
ment that only those who respect the law should 
participate in the political process is a variant on 
the age-old unworthiness rationale for denying the 
vote. 


The idea that certain classes of people are not 
morally fit or morally worthy to vote and to par¬ 
ticipate in the law-making process is ancient and 
obsolete. Edward III pronounced that citizens who 
committed serious crimes suffered “civil death”, by 
which a convicted felon was deemed to forfeit all 
civil rights. Until recently, large classes of people, 
prisoners among them, were excluded from the 
franchise. The assumption that they were not fit or 
“worthy” of voting — whether by reason of class, 
race, gender or conduct — played a large role in this 
exclusion. We should reject the retrograde notion 
that “worthiness” qualifications for voters may be 
logically viewed as enhancing the political process 
and respect for the rule of law. As Arbour J. A. stated 
in Sauve No. 1, supra , at p. 487, since the adoption 
of s. 3 of the Charter, it is doubtful “that anyone 
could now be deprived of the vote on the basis . . . 
that he or she was not decent or responsible”. 


en guise de punition ne transmet pas le « message 
educatif » que le gouvernement a la pretention de 
transmettre; au contraire, il en reduit l’efficacite et 
est incompatible avec les preceptes fondamentaux 
de democratic participative contenus dans la Charte 
et garantis par celle-ci. 

Le gouvernement pretend egalement que priver 
les detenus du droit de vote accroit le respect de 
la regie de droit parce que le fait de permettre aux 
gens qui defient la loi de voter diminue la valeur du 
systeme politique. Les memes premisses indefenda- 
bles que nous avons examinees refont surface ici — 
c’est-a-dire que le droit de vote est un privilege que 
le gouvernement peut suspendre et que la commis¬ 
sion d’un crime serieux indique que le contrevenant 
a choisi de « se retirer » de la communaute. Mais 
au-dela, 1’argument portant que seuls ceux qui res- 
pectent la loi devraient participer au processus poli¬ 
tique n’est qu’une variante de l’ancienne theorie 
fondee sur 1’absence de valeur qui servait autrefois 
de justification au retrait du droit de vote. 

L'idee que certaines personnes ne sont pas 
moralement aptes a voter et a participer au proces¬ 
sus d’elaboration des lois ou moralement dignes 
de le faire est ancienne et desuete. Edouard III a 
declare les citoyens qui commettaient des crimes 
graves passibles de « mort civile », c’est-a-dire 
qu’une personne reconnue coupable d’un acte cri- 
minel etait reputee perdre tous ses droits civils. 
Jusqu’a recemment, des categories entieres de 
personnes, dont les prisonniers, etaient privees du 
droit de vote. La presomption qu’elles n’etaient pas 
aptes a voter ou « dignes » de le faire — que ce 
soit en raison de leur classe sociale, de leur race, 
de leur sexe ou de leur comportement — a joue un 
role important dans cette exclusion. Nous devrions 
rejeter l’idee retrograde qu’exiger que les electeurs 
aient une certaine « valeur » peut logiquement etre 
considere comme rehaussant le processus politi¬ 
que et le respect de la regie de droit. Comme l’a 
declare le juge Arbour dans Sauve n° 1, precite, p. 
487, depuis l’adoption de Tart. 3 de la Charte, il est 
peu probable que [TRADUCTION] « qui que ce soit 
puisse maintenant etre prive du droit de vote pour 
le motif [. . .] que cette personne n’est pas honnete 
ou responsable ». 
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Denial of the right to vote on the basis of attrib¬ 
uted moral unworthiness is inconsistent with the 
respect for the dignity of every person that lies at the 
heart of Canadian democracy and the Charter, com¬ 
pare August, supra. It also runs counter to the plain 
words of s. 3, its exclusion from the s. 33 override, 
and the idea that laws command obedience because 
they are made by those whose conduct they govern. 
For all these reasons, it must, at this stage of our his¬ 
tory, be rejected. 

This brings us to the government’s final argument 
for rational connection — that disenfranchisement 
is a legitimate weapon in the state’s punitive arsenal 
against the individual lawbreaker. Again, the argu¬ 
ment cannot succeed. The first reason is that using 
the denial of rights as punishment is suspect. The 
second reason is that denying the right to vote does 
not comply with the requirements for legitimate 
punishment established by our jurisprudence. 


The argument, stripped of rhetoric, proposes that 
it is open to Parliament to add a new tool to its arse¬ 
nal of punitive implements — denial of constitu¬ 
tional rights. I find this notion problematic. I do not 
doubt that Parliament may limit constitutional rights 
in the name of punishment, provided that it can jus¬ 
tify the limitation. But it is another thing to say that 
a particular class of people for a particular period of 
time will completely lose a particular constitutional 
right. This is tantamount to saying that the affected 
class is outside the full protection of the Charter. It 
is doubtful that such an unmodulated deprivation, 
particularly of a right as basic as the right to vote, is 
capable of justification under s. 1. Could Parliament 
justifiably pass a law removing the right of all peni¬ 
tentiary prisoners to be protected from cruel and 
unusual punishment? I think not. What of freedom 
of expression or religion? Why, one asks, is the right 
to vote different? The government offers no credible 
theory about why it should be allowed to deny this 
fundamental democratic right as a form of state pun¬ 
ishment. 


Le retrait du droit de vote fonde sur une supposee 
absence de valeur morale est incompatible avec le 
respect de la dignite humaine qui se trouve au coeur 
de la democratic canadienne et de la Charte : com¬ 
parer avec August, precite. II va egalement a l’en- 
contre du libelle meme de Part. 3, du fait qu’il ne 
peut faire l’objet d’une derogation par application 
de Tart. 33, et de l’idee que les lois commandent 
Tobeissance parce qu’elles emanent de ceux dont 
elles regissent le comportement. Pour toutes ces rai¬ 
sons, il doit etre rejete a cette etape de notre histoire. 

Cela nous amene au dernier argument qu’invo- 
que le gouvernement pour etablir un lien ration- 
nel — a savoir que la privation du droit de vote est 
une arme legitime dans Tarsenal punitif que l’Etat 
peut deployer contre le contrevenant. Cet argument 
ne peut non plus etre retenu. D’abord, parce que le 
fait de recourir a la privation de droits a des fins 
punitives est suspect. Ensuite, parce que le retrait 
du droit de vote n’est pas conforme aux exigences 
etablies par notre jurisprudence en matiere de peine 
appro priee. 

Cet argument, depouille de sa rhetorique, suggere 
l’idee qu’il est loisible au legislateur d’ajouter une 
nouvelle arme — la privation de droits constitution- 
nels — a son arsenal d’outils destines a punir. Cette 
idee m’apparait problematique. C’est une chose de 
dire que le legislateur peut restreindre des droits 
constitutionnels pour des raisons punitives s’il est 
en mesure de justifier cette restriction, mais e’en 
est une autre de dire qu’une categorie de personnes 
peut perdre completement un droit constitutionnel 
pour une certaine periode. Cela revient a dire que 
la categorie visee ne beneficie pas de la protection 
complete de la Charte. II est peu probable que la 
justification d’une telle depossession non modulee, 
surtout celle d’un droit aussi fondamental que le 
droit de vote, puisse se demontrer au regard de Tar¬ 
ticle premier. Le legislateur serait-il justifie d’edic- 
ter une loi privant tous les prisonniers du droit a la 
protection contre toute peine cruelle et inusitee? Je 
ne pense pas. Qu’en est-il de la liberte d’expression 
ou de religion? En quoi le droit de vote est-il diffe¬ 
rent? Le gouvernement ne presente aucune theorie 
convaincante pour expliquer pourquoi on devrait lui 
permettre de retirer ce droit democratique fonda¬ 
mental a litre de peine infligee par l’Etat. 
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The social compact requires the citizen to obey 
the laws created by the democratic process. But 
it does not follow that failure to do so nullifies 
the citizen’s continued membership in the self- 
governing polity. Indeed, the remedy of imprison¬ 
ment for a term rather than permanent exile implies 
our acceptance of continued membership in the 
social order. Certain rights are justifiably limited 
for penal reasons, including aspects of the rights to 
liberty, security of the person, mobility, and security 
against search and seizure. But whether a right is 
justifiably limited cannot be determined by observ¬ 
ing that an offender has, by his or her actions, with¬ 
drawn from the social compact. Indeed, the right of 
the state to punish and the obligation of the criminal 
to accept punishment are tied to society’s accept¬ 
ance of the criminal as a person with rights and 
responsibilities. Other Charter provisions make this 
clear. Thus s. 11 protects convicted offenders from 
unfair trials, and s. 12 from “cruel and unusual treat¬ 
ment or punishment”. 


The second flaw in the argument that s. 51(e) fur¬ 
thers legitimate punishment is that it does not meet 
the dual requirements that punishment must not be 
arbitrary and must serve a valid criminal law pur¬ 
pose. Absence of arbitrariness requires that punish¬ 
ment be tailored to the acts and circumstances of 
the individual offender: R. v. Smith, [1987] 1 S.C.R. 
1045, at p. 1073. In the immortal words of Gilbert 
and Sullivan, the punishment should fit the crime. 
Section 51(e) qua punishment bears little relation to 
the offender’s particular crime. It makes no attempt 
to differentiate among inmates serving sentences of 
two years and those serving sentences of twenty. It 
is true that those serving shorter sentences will be 
deprived of the right to vote for a shorter time. Yet 
the correlation of the denial with the crime remains 
weak. It is not only the violent felon who is told he 
is an unworthy outcast; a person imprisoned for a 
non-violent or negligent act, or an Aboriginal person 
suffering from social displacement receives the 
same message. They are not targeted, but they are 
caught all the same. For them the message is doubly 


Le contrat social engage le citoyen a respecter les 
lois issues du processus democratique. Mais il ne 
s’ensuit pas qu’un defaut a cet egard annule l’appar- 
tenance permanente du citoyen a la cite. D’ailleurs, 
le recours a l’emprisonnement pour une periode 
determinee plutot qu’a l’exil dehnitif est le signe 
de notre acceptation de T appartenance permanente 
a l’ordre social. II peut etre justifie de restreindre 
certains droits, tels certains aspects des droits a la 
liberte et a la securite de sa personne, a la liberte 
de circulation et d’etablissement, et a la protection 
contre les fouilles, perquisitions ou saisies, pour des 
raisons penales. Mais la question de savoir si la jus¬ 
tification de la restriction d’un droit peut se demon- 
trer ne peut etre tranchee par la simple constatation 
qu’un contrevenant a, par ses propres actions, rompu 
le contrat social. En fait, le pouvoir de l’Etat d’infli- 
ger une peine et l’obligation du criminel d’accepter 
cette peine sont lies a la reconnaissance du criminel 
comme une personne ayant des droits et des respon- 
sabilites. D’autres dispositions de la Charte font 
clairement ressortir ce point. Ainsi, l’art. 11 protege 
tout inculpe contre des proces inequitables et l’art. 

12, contre « tous traitements ou peines cruels et 
inusites ». 

Le second vice qui entache 1’argument vou- ^ 
lant que l’al. 51 e) favorise l’infliction d’une peine 
appropriee tient a ce qu’il ne satisfait pas a la double 
exigence que la peine ne doit pas etre arbitraire et 
qu’elle doit viser un objectif valide en droit crimi¬ 
nel. Pour ne pas etre arbitraire, la peine doit etre 
ajustee aux actions et a la situation particuliere du 
contrevenant : R. c. Smith, [1987] 1 R.C.S. 1045, 
p. 1073. Selon les paroles immortelles de Gilbert 
et Sullivan, la peine doit etre adaptee au crime. Or, 
l’alinea 5le) en tant que peine a peu a voir avec le 
crime particulier commis par le contrevenant. II ne 
cherche pas a etablir une distinction entre les dete¬ 
nus purgeant une peine de deux ans et ceux qui pur- 
gent des peines de vingt ans. II est vrai que ceux 
qui purgent des peines plus courtes sont prives du 
droit de vote moins longtemps. Cependant, la corre¬ 
lation entre la privation et le crime demeure quand 
meme faible. Le criminel violent n’est pas le seul a 
qui on laisse entendre qu’il est un paria sans valeur; 
la personne emprisonnee pour un acte commis sans 
violence ou pour negligence ou l’Autochtone ayant 
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invidious — not that they are cast out for their 
apparently voluntary rejection of society’s norms, 
but that they are cast out arbitrarily, in ways that 
bear no necessary relation to their actual situation or 
attitude towards state authority. 


Punishment must also fulfill a legitimate penal 
purpose: see Smith, supra, at p. 1068. These include 
deterrence, rehabilitation, retribution, and denuncia¬ 
tion: R. v. M. (C.A.), [1996] 1 S.C.R. 500, at para. 
82. Neither the record nor common sense supports 
the claim that disenfranchisement deters crime or 
rehabilitates criminals. On the contrary, as Mill rec¬ 
ognized long ago, participation in the political pro¬ 
cess offers a valuable means of teaching democratic 
values and civic responsibility. 

This leaves retribution and denunciation. 
Parliament may denounce unlawful conduct. But it 
must do so in a way that closely reflects the moral 
culpability of the offender and his or her circum¬ 
stances. As Lamer C.J. indicated in M. (C.A.), supra, 
at para. 80: 

Retribution in a criminal context, by contrast [to venge¬ 
ance], represents an objective, reasoned and measured 
determination of an appropriate punishment which prop¬ 
erly reflects the moral culpability of the offender, having 
regard to the intentional risk-taking of the offender, the 
consequential harm caused by the offender, and the nor¬ 
mative character of the offender’s conduct. [Emphasis in 
original.] 

Denunciation as a symbolic expression of commu¬ 
nity values must be individually tailored in order 
to fulfill the legitimate penal purpose of condemn¬ 
ing a particular offender’s conduct (see M. (C.A.), 
supra, at para. 81) and to send an appropriate 
“educative message” about the importance of law- 
abiding behavior. 

Section 51(e) imposes blanket punishment on 
all penitentiary inmates regardless of the particular 
crimes they committed, the harm they caused, or the 


subi un deplacement social recoivenl le meme mes¬ 
sage. Ils ne sont pas vises, mais ils se trouvent dans 
la meme barque. Pour eux, le message est double- 
ment odieux — non pas qu’ils soient exclus en 
raison de leur refus en apparence volontaire de se 
plier aux normes de la societe, mais qu’ils le soient 
de fagon arbitraire, d’une maniere qui ne correspond 
pas necessairement a leur veritable situation ou a 
leur attitude a l’egard de l’autorite de l’Etat. 

La peine doit egalement viser un objectif penal 
legitime : voir Smith, precite, p. 1068. Ces objec- 
tifs comprennent la dissuasion, la readaptation, le 
chatiment et la reprobation : R. c. M. (C.A.), [1996] 
1 R.C.S. 500, par. 82. Ni le dossier ni le bon sens 
n’ appuient la pretention que la privation du droit de 
vote a pour effet de dissuader les criminels ou de les 
readapter. Au contraire, comme Mill l’a reconnu il y 
a longtemps, la participation au processus politique 
fournit un moyen precieux d’inculquer des valeurs 
democratiques et la responsabilite civique. 

II reste done le chatiment et la reprobation. Le 
legislateur peut reprouver le comportement illegal, 
mais il doit le faire de facon a refleter fidelement 
la culpabilite morale du contrevenant et sa situation 
particuliere. Comme le juge en chef Lamer l’a indi- 
que dans M. (C.A.), precite, par. 80 : 

En contexte criminel, par contraste [avec la vengeance], 
le chatiment se traduit par la determination objective, 
raisonnee et mesuree d’une peine appropriee, refle- 
tant adequatement la culpabilite morale du delinquant, 
compte tenu des risques pris intentionnellement par le 
contrevenant, du prejudice qu’il a cause en consequence 
et du caractere normatif de sa conduite. [Souligne dans 
1’original.] 

La reprobation en tant qu’expression symbolique 
des valeurs de la communaute doit etre adaptee 
a chaque cas particulier afin d’atteindre l’objectif 
penal legitime de condamner le comportement par- 
ticulier d’un contrevenant (voir M. (C.A.), precite, 
par. 81) et de transmettre un « message educatif » 
clair quant a l’importance d’un comportement res- 
pectueux de la loi. 

La sanction prevue par Tal. 51 e) s’applique 
indistinctement a tous les detenus, independam- 
ment du crime commis, du prejudice cause ou du 
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normative character of their conduct. It is not indi¬ 
vidually tailored to the particular offender’s act. It 
does not, in short, meet the requirements of denun¬ 
ciatory, retributive punishment. It follows that it is 
not rationally connected to the goal of imposing 
legitimate punishment. 

When the facade of rhetoric is stripped away, 
little is left of the government’s claim about pun¬ 
ishment other than that criminals are people who 
have broken society’s norms and may therefore be 
denounced and punished as the government sees 
fit, even to the point of removing fundamental con¬ 
stitutional rights. Yet, the right to punish and to 
denounce, however important, is constitutionally 
constrained. It cannot be used to write entire rights 
out of the Constitution, it cannot be arbitrary, and it 
must serve the constitutionally recognized goals of 
sentencing. On all counts, the case that s. 51(e) fur¬ 
thers lawful punishment objectives fails. 


I conclude that the government has failed to 
establish a rational connection between s. 51(e)’s 
denial of the right to vote and the objectives of 
enhancing respect for the law and ensuring appro¬ 
priate punishment. 

2. Minimal Impairment 

If the denial of a right is not rationally connected 
to the government’s objectives, it makes little sense 
to go on to ask whether the law goes further than is 
necessary to achieve the objective. I simply observe 
that if it were established that denying the right to 
vote sends an educative message that society will 
not tolerate serious crime, the class denied the 
vote — all those serving sentences of two years or 
more — is too broad, catching many whose crimes 
are relatively minor and who cannot be said to have 
broken their ties to society. Similarly, if it were 
established that this denial somehow furthers legiti¬ 
mate sentencing goals, it is plain that the marker of a 
sentence of two years or more catches many people 
who, on the government’s own theory, should not be 
caught. 


caractere normatif de leur comportement. Elle n’est 
pas adaptee a l’acte particulier pose par le contreve- 
nant. Bref, cet alinea ne satisfait pas aux exigences 
d’une sanction ayant un effet reprobateur et infli- 
geant un chatiment. II n’a done pas de lien rationnel 
avec l’objectif d’infliger une peine legitime. 

Depouillee de son apparente rhetorique, la pre¬ 
tention du gouvernement au chapitre de la peine se 
reduit a peu pres a affirmer que les criminels sont 
des gens qui se sont ecartes des normes etablies par 
la societe, qu’il peut done les reprouver et les con- 
damner comme il le juge bon, et meme leur retirer 
des droits constitutionnels fondamentaux. Or, le 
droit d’infliger une peine et de reprouver, meme 
s’il est important, est restreint par la Constitution. 
II ne peut servir a rayer completement des droits 
de la Constitution, il ne peut etre exerce de facon 
arbitraire et il doit viser les objectifs constitution- 
nellement reconnus en matiere de determination de 
la peine. L’argument portant que l’al. 5 le) favorise 
la realisation d’objectifs licites en matiere de peine 
echoue sur toute la ligne. 

Je conclus que le gouvernement n’a pas reussi a 
etablir un lien rationnel entre la privation du droit de 
vote prevue a l’al. 51e) et les objectifs d’accroitre le 
respect de la regie de droit et d’assurer l’infliction 
d’une peine appropriee. 

2. L’atteinte minimale 

En l’absence d’un lien rationnel entre la privation 
d’un droit et les objectifs du gouvernement, il n’est 
guere logique de se demander ensuite si la loi va au- 
dela de ce qui est necessaire pour atteindre l’objectif. 
Je soulignerai simplement que meme s’il etait etabli 
que la privation du droit de vote transmet le mes¬ 
sage educatif que la societe ne tolerera pas le crime 
grave, la categorie privee du droit de vote — e’est-a- 
dire tous ceux qui purgent des peines de deux ans ou 
plus — est trop large, englobant nombre de person- 
nes dont les crimes sont relativement mineurs et dont 
on ne peut dire qu’elles ont rompu leurs liens avec 
la societe. De fagon similaire, meme s’il etait etabli 
que cette privation favorise d’une fagon ou d’une 
autre la realisation d’objectifs legitimes en matiere 
de peine, il est clair que le seuil de deux ans ou plus 
touche de nombreuses personnes qui, de l’avis meme 
du gouvernement, ne devraient pas etre visees. 
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The question at this stage of the analysis is not 
how many citizens are affected, but whether the 
right is minimally impaired. Even one person whose 
Charter rights are unjustifiably limited is entitled to 
seek redress under the Charter. It follows that this 
legislation cannot be saved by the mere fact that it is 
less restrictive than a blanket exclusion of all inmates 
from the franchise. First, it is difficult to substantiate 
the proposition that a two-year term is a reasonable 
means of identifying those who have committed 
“serious”, as opposed to “minor”, offences. If seri¬ 
ous and minor offences are defined by the duration 
of incarceration, then this is a tautology. If the two- 
year period is meant to serve as a proxy for some¬ 
thing else, then the government must give content to 
the notion of “serious” vs. “minor” offences, and it 
must demonstrate the correlation between this dis¬ 
tinction and the entitlement to vote. It is no answer 
to the overbreadth critique to say that the measure is 
saved because a limited class of people is affected: 
the question is why individuals in this class are sin¬ 
gled out to have their rights restricted, and how their 
rights are limited. The perceived “seriousness” of 
the crime is only one of many factors in determin¬ 
ing the length of a convicted offender’s sentence and 
the time served. The only real answer the govern¬ 
ment provides to the question “why two years?” is 
because it affects a smaller class than would a blan¬ 
ket disenfranchisement. 


Nor is it any answer to say that the infringement 
will end when the imprisonment ends. The denial 
of the right to vote during the period of imprison¬ 
ment affects penitentiary inmates consistently, to an 
absolute degree, and in arbitrary ways that bear no 
necessary relation to their actual situation or attitude 
towards state authority. Section 51(e) thus denies a 
prisoner’s rights in precisely the same fashion as its 
unconstitutional predecessor. 


La question a cette etape-ci de l’analyse n’est 
pas de savoir combien de citoyens sont touches, 
mais consiste a se demander si l’atteinte portee au 
droit est minimale. L’atteinte portee sans justifica¬ 
tion aux droits garantis ne fut-ce que d’une seule 
personne fonde celle-ci a demander reparation en 
vertu de la Charte. II s’ensuit que cette legisla¬ 
tion ne peut etre justifiee du seul fait qu’elle est 
moins restrictive qu’une exclusion generale de 
tous les detenus du droit de vote. D’abord, il est 
difficile d’etayer la proposition qu’un terme de 
deux ans est un moyen raisonnable de distinguer 
les contrevenants qui ont commis des infractions 
« graves » de ceux qui ont commis des infrac¬ 
tions « mineures ». Si les infractions graves et les 
infractions mineures sont definies par la duree de 
Tincarceration, alors il s’agit d’une tautologie. Si 
le terme de deux ans sert a indiquer quelque chose 
d’autre, alors le gouvernement doit etoffer la dis¬ 
tinction entre infractions « graves » et infractions 
« mineures », et il doit etablir la correlation entre 
cette distinction et le droit de voter. A la criti¬ 
que que la mesure a une portee excessive, il ne 
suffit pas de dire que la mesure est justifiee parce 
qu’elle vise seulement une categorie restreinte de 
personnes. Il faut se demander pourquoi les droits 
de cette categorie de personnes en particulier sont 
restreints et c omme nt ils le sont. La « gravite » 
pergue de l’acte criminel est seulement un des 
nombreux facteurs permettant de determiner la 
duree de la peine infligee a une personne recon- 
nue coupable de 1’infraction et le temps purge. La 
seule reponse reelle du gouvernement a la ques¬ 
tion « pourquoi deux ans? » est que c’est la limite 
qui touche moins de gens qu’une privation gene- 
rale. 

Il ne suffit pas non plus de dire que Tatteinte 
prendra fin lorsque Temprisonnement cessera. 
La privation du droit de vote pour la duree de 
T emprisonnement touche les detenus de maniere 
constante, a un degre absolu et d’une fagon qui ne 
tient pas vraiment compte de leur veritable situa¬ 
tion ou de leur attitude a l’egard de 1’autorite de 
l’Etat. Le paragraphe 51(e) porte done atteinte 
aux droits des prisonniers de la meme fagon que 
sa version anterieure qui a ete declaree inconsti- 
tutionnelle. 
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3. Proportionate Effect 

If a connection could be shown between the 
denial of the right to vote and the government’s 
objectives, the negative effects of denying citizens 
the right to vote would greatly outweigh the tenuous 
benefits that might ensue. 

Denial of the right to vote to penitentiary inmates 
undermines the legitimacy of government, the effec¬ 
tiveness of government, and the rule of law. It cur¬ 
tails the personal rights of the citizen to political 
expression and participation in the political life of 
his or her country. It countermands the message that 
everyone is equally worthy and entitled to respect 
under the law — that everybody counts: see August, 
supra. It is more likely to erode respect for the rule 
of law than to enhance it, and more likely to under¬ 
mine sentencing goals of deterrence and rehabilita¬ 
tion than to further them. 

The government’s plea of no demonstrated harm 
to penitentiary inmates rings hollow when what is 
at stake is the denial of the fundamental right of 
every citizen to vote. When basic political rights are 
denied, proof of additional harm is not required. But 
were proof needed, it is available . Denying prisoners 
the right to vote imposes negative costs on prisoners 
and on the penal system. It removes a route to social 
development and rehabilitation acknowledged since 
the time of Mill, and it undermines correctional law 
and policy directed towards rehabilitation and inte¬ 
gration (testimony of Professor Jackson, appellants’ 
record at pp. 2001-2). As the trial judge clearly per¬ 
ceived at p. 913, s. 51(e) “serves to further alienate 
prisoners from the community to which they must 
return, and in which their families live”. 


The negative effects of s. 51(e) upon prisoners 
have a disproportionate impact on Canada’s already 
disadvantaged Aboriginal population, whose over¬ 
representation in prisons reflects “a crisis in the 
Canadian criminal justice system”: R. v. Gladue, 
[1999] 1 S.C.R. 688, at para. 64, per Cory and 
Iacobucci JJ. To the extent that the disproportionate 


3. L’effet proportionne 

57 

Si un lien pouvait etre etabli entre la privation du 
droit de vote et les objectifs du gouvernement. les 
effets negatifs de cette mesure l’emporteraient faci- 
lement sur les minces effets benefiques pouvant en 
decouler. 

58 

Priver les detenus du droit de vote mine la legiti- 
mite du gouvernement, son efficacite et la regie de 
droit. Cette mesure restreint les droits personnels du 
citoyen a l’expression politique et a la participation 
a la vie politique de son pays. Elle va a l’encontre 
du message que tous sont egaux et que tous ont droit 
au benefice de la loi — que tout le monde compte : 
voir August, precite. Elle risque de diminuer plutot 
que d’accroitre le respect de la regie de droit, et de 
compromettre plutot que de favoriser la realisation 
des objectifs de dissuasion et de readaptation. 

L’argument du gouvernement selon lequel il n’a ^ 
pas ete etabli qu’un prejudice a ete cause aux dete¬ 
nus sonne creux lorsque le droit fondamental de 
tout citoyen de voter est en jeu. En presence d’une 
atteinte a des droits politiques fondamentaux, la 
preuve d’un prejudice additionnel n’est pas neces- 
saire. Mais si une telle preuve etait necessaire, elle 
pourrait etre fournie. Priver les prisonniers du droit 
de vote a des effets negatifs sur les interesses et sur 
le systeme penal. Cela fait disparaitre un moyen de 
susciter le developpement social et la readaptation 
reconnu depuis l’epoque de Mill, et sape les lois et 
politiques correctionnelles visant la readaptation 
et la reinsertion sociale (temoignage du professeur 
Jackson, dossier des appelants, p. 2001-2002). 
Comme le juge de premiere instance l’a claire- 
ment pergu (a la p. 913), l’al. 51e) « sert [. . .] a 
isoler davantage les prisonniers de la societe dans 
laquelle ils doivent retourner et au sein de laquelle 
leurs families vivent ». 

Les effets negatifs de l’al. 51e) sur les prison- ^ 
niers sont disproportionnes a l’egard de la popu¬ 
lation autochtone deja desavantagee du Canada, 
dont la surrepresentation dans les prisons reflete 
une « crise dans le systeme canadien de justice 
penale » : R. c. Gladue, [1999] 1 R.C.S. 688, par. 

64, les juges Cory et Iacobucci. Dans la mesure 
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number of Aboriginal people in penitentiaries 
reflects factors such as higher rates of poverty and 
institutionalized alienation from mainstream soci¬ 
ety, penitentiary imprisonment may not be a fair or 
appropriate marker of the degree of individual cul¬ 
pability. Added to this is the cost of silencing the 
voices of incarcerated Aboriginal people; with due 
respect, the fact that 1,837 Aboriginal people are 
disenfranchised by this law, while close to 600,000 
are not directly affected, does not justify restricting 
the rights of those 1,837 individuals for reasons not 
demonstrably justified under the Charter, see Court 
of Appeal decision at para. 169. Aboriginal people 
in prison have unique perspectives and needs. Yet, s. 
51(e) denies them a voice at the ballot box and, by 
proxy, in Parliament. That these costs are confined 
to the term of imprisonment does not diminish their 
reality. The silenced messages cannot be retrieved, 
and the prospect of someday participating in the 
political system is cold comfort to those whose 
rights are denied in the present. 


In the final analysis, even if there were merit in 
the Court of Appeal’s view that the trial judge relied 
too heavily on the absence of concrete evidence of 
benefit, it is difficult to avoid the trial judge’s con¬ 
clusion, at p. 916, that “the salutary effects upon 
which the defendants rely are tenuous in the face 
of the denial of the democratic right to vote, and are 
insufficient to meet the civil standard of proof’. 


I conclude that s. 51(e)’s disenfranchisement of 
prisoners sentenced to two years or more cannot 
be justified under s. 1 of the Charter. I leave for 
another day whether some political activities, like 
standing for office, could be justifiably denied to 
prisoners under s. 1. It may be that practical prob¬ 
lems might serve to justify some limitations on the 
exercise of derivative democratic rights. Democratic 
participation is not only a matter of theory but also 
of practice, and legislatures retain the power to limit 
the modalities of its exercise where this can be 


oil le nombre disproportionne d’Autochtones dans 
les penitenciers revele notamment un taux plus 
eleve de pauvrete et 1’alienation institutionnalisee 
de la societe en general, l’emprisonnement n’est 
peut-etre pas un indicateur juste et approprie du 
degre de culpabilite. A cela s’ajoute la reduction 
au silence des Autochtones incarceres; le fait que 
1 837 Autochtones perdent le droit de vote du fait 
de cette disposition alors que pres de 600 000 ne 
sont pas directement touches ne justifie pas la res¬ 
triction des droits de ces 1 837 personnes pour des 
raisons dont la justification ne peut se demontrer 
selon la Charte: voir la decision de la Cour d’ap- 
pel au par. 169. Ces Autochtones en prison ont des 
points de vue et des besoins uniques. Mais l’ali- 
nea 51e) les empeche de faire entendre leur voix 
aux elections et, par procuration, au Parlement. Le 
fait que ces effets negatifs se limitent a la duree 
de l’emprisonnement ne change rien a leur realite. 
Les messages qui n’ont pas ete entendus ne peu- 
vent etre recuperes, et la perspective de pouvoir 
un jour participer au systeme politique est une 
bien mince consolation pour ceux qui sont actuel- 
lement prives de leurs droits. 

En derniere analyse, meme si 1’opinion de la 
Cour d’appel selon laquelle le juge de premiere 
instance a accorde une trop grande importance a 
l’absence de preuve tangible d’effets benefiques 
etait fondee, il est difficile de ne pas tenir compte 
de la conclusion de ce dernier (a la p. 916), a 
savoir que « les effets benefiques que les defen- 
deurs invoquent sont bien minces par rapport au 
retrait du droit de vote, qui est un droit democrati- 
que, et sont insuffisants pour satisfaire a la norme 
de preuve en matiere civile ». 

Je conclus que le retrait du droit de vote aux pri- 
sonniers purgeant une peine de deux ans ou plus, 
prevu a l’al. 51e), ne peut se justifier au regard de 
f article premier de la Charte. Je remets a plus 
tard l’examen de la question de savoir si on peut 
justifier, au regard de 1’article premier, T interdic¬ 
tion faite aux prisonniers de participer a certaines 
activites politiques, comme de se porter candidat a 
une election. II se peut que des problemes d’ordre 
pratique puissent servir a justifier certaines restric¬ 
tions a l’exercice de droits democratiques derives. 
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justified. Suffice it to say that the wholesale disen¬ 
franchisement of all penitentiary inmates, even with a 
two-year minimum sentence requirement, is not 
demonstrably justified in our free and democratic 
society. 


D. The Guarantee of Equality under Section 15( 1) 
of the Charter 

Having found that s. 51(e) unjustifiably infringes 
s. 3 of the Charter, it is unnecessary to consider the 
alternative argument that it infringes the equality 
guarantee of s. 15(1). 

V. Conclusion 

I would allow the appeal, with costs to the appel¬ 
lants. Section 51(e) infringes s. 3 of the Charter, 
and the infringement is not justified under s. 1. It 
follows that s. 51(e) is inconsistent with the Charter 
and is of no force or effect by operation of s. 52 of 
the Constitution Act, 1982. 1 would answer the con¬ 
stitutional questions as follows: 


1. Does s. 51(e) of the Canada Elections Act, R.S.C. 
1985, c. E-2, infringe the right to vote in an election 
of members of the House of Commons, as guaran¬ 
teed by s. 3 of the Canadian Charter of Rights and 
Freedoms ? 

Yes. 

2. If the answer to Question 1 is yes, is the infringement 
a reasonable limit, prescribed by law, which can be 
demonstrably justified in a free and democratic 
society, pursuant to s. 1 of the Canadian Charter of 
Rights and Freedoms ? 


No. 

It is unnecessary to answer the constitutional ques¬ 
tions regarding s. 15(1) of the Charter. 


La participation democratique est autant une ques¬ 
tion pratique que theorique, et le legislateur con¬ 
serve le pouvoir de limiter les conditions de son 
exercice lorsque cela peut etre justifie. Qu’il suf- 
hse de dire que la justification du retrait general 
du droit de vote a tous les detenus, meme si 1’exi¬ 
gence d’une peine minimale de deux ans y est rat- 
tachee, ne peut se demontrer dans le cadre de notre 
societe fibre et democratique. 

D. Le droit a I’egalite garanti au par. 15(1) de la 
Charte 

Etant donne ma conclusion que l’al. 51 e) porte 
atteinte de maniere injustifiee a l’art. 3 de la Charte, 
il n’est pas necessaire d’examiner l’argument subsi- 
diaire selon lequel il viole le droit a l’egalite garanti 
par le par. 15(1) de la Charte. 


Je suis d’avis d’accueillir le pourvoi, avec 
depens en faveur des appelants. L’alinea 51e) porte 
atteinte a 1 ’art. 3 de la Charte, et cette atteinte n’est 
pas justifiee au sens de 1’article premier. L’alinea 
51e) est done incompatible avec la Charte et, par 
consequent, inoperant par application de l’art. 52 
de la Loi constitutionnelle de 1982. Je repondrais 
aux questions constitutionnelles de la fagon sui- 
vante : 

1. L’alinea 5 le) de la Loi electorate du Canada, L.R.C. 
1985, ch. E-2, porte-t-il atteinte au droit de voter aux 
elections legislatives federates, garanti par 1’art. 3 de 
la Charte canadienne des droits et libertesl 


2. Si la reponse a la premiere question est affirma¬ 
tive, cette atteinte est-elle une limite raisonnable 
prescrite par une regie de droit et dont la justifica¬ 
tion peut se demontrer dans le cadre d’une societe 
fibre et democratique, au sens de F article pre¬ 
mier de la Charte canadienne des droits et liber- 
tesl 


Il est inutile de repondre aux questions constitution¬ 
nelles concernant le par. 15(1) de la Charte. 


V. Conclusion 


OA 


Non. 


Oui. 
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The reasons of L’Heureux-Dube, Gonthier, Version francaise dcs motifs des juges L' Heureux- 
Major and Bastarache JJ. were delivered by Dube, Gonthier, Major et Bastarache rendus par 


Gonthier J. (dissenting) — 

I. Introduction 

A) Specific Issue Before this Court 

Is Parliament able to temporarily suspend the 
exercise of the right to vote for criminals incarcer¬ 
ated for the commission of serious crimes for the 
duration of their incarceration? This is the ques¬ 
tion raised by this appeal. The answer will depend 
on whether s. 51(e) of the Canada Elections Act, 
R.S.C. 1985, c. E-2 (the “Act”), which prohibits 
“[c |very person who is imprisoned in a correc¬ 
tional institution serving a sentence of two years 
or more” from voting, is in breach of ss. 3 or 15 of 
the Canadian Charter of Rights and Freedoms in a 
manner not justifiable under s. 1. 

The trial judge was of the view that s. 51(e) of the 
Act did not satisfy the test mandated by s. 1 of the 
Charter. I am in respectful disagreement with the 
reasons of my colleague, Chief Justice McLachlin, 
which support the disposition reached by the trial 
judge. I generally agree with the reasoning of the 
majority of the Federal Court of Appeal below that 
this provision is constitutionally sound. In my view, 
s. 51(e) of the Act is not an infringement of s. 15 of 
the Charter, and while having been conceded to be 
an infringement of the s. 3 Charter right, it is capa¬ 
ble of being justified under s. 1 of the Charter as a 
reasonable limitation thereupon. 

B) The More Fundamental Issue Arising from the 
Context of the Case at Bar 

My disagreement with the reasons of the Chief 
Justice, however, is also at a more fundamental 
level. This case rests on philosophical, political 
and social considerations which are not capable of 
“scientific proof’. It involves justifications for and 
against the limitation of the right to vote which are 
based upon axiomatic arguments of principle or 
value statements. I am of the view that when faced 
with such justifications, this Court ought to turn 
to the text of s. 1 of the Charter and to the basic 


Le juge Gonthier (dissident) — 

I. Introduction 

A) La question en litige 

Le legislateur peut-il priver du droit de vote les 
auteurs d’actes criminels graves pour la duree de 
leur incarceration? Telle est la question que souleve 
le present pourvoi. II s’agit des lors de determiner 
si l’al. 51e) de la Loi electorale du Canada, L.R.C. 
1985, ch. E-2 (la « Loi »), qui interdit a « toute per- 
sonne detenue dans un etablissement correctionnel 
et y purgeant une peine de deux ans ou plus » de 
voter, porte atteinte aux art. 3 ou 15 de la Charte 
canadienne des droits et libertes d’une maniere qui 
ne peut etre justifiee en vertu de V article premier. 

Selon le juge de premiere instance, l’al. 5 le) de la 
Loi ne respecte pas le critere prescrit a T article pre¬ 
mier de la Charte. Avec egards, je ne partage pas les 
motifs de ma collegue, le juge en chef McLachlin, 
qui appuie la conclusion du juge de premiere ins¬ 
tance. Dans f ensemble, je souscris au raisonnement 
de la majorite de la Cour d’appel federale selon 
lequel la disposition est constitutionnelle. A mon 
sens, l’al. 5 le) de la Loi ne contrevient pas a Tart. 
15 de la Charte et, meme si on a reconnu qu’il porte 
atteinte au droit garanti par l’art. 3 de la Charte , il 
s’agit d’une restriction justifiable en application de 
1’article premier. 

B) La question plus fondamentale que posent les 
circonstances de Vespece 

Mon disaccord avec le Juge en chef revet par 
ailleurs un caractere plus fondamental. La pre¬ 
sente affaire repose sur des considerations philo- 
sophiques, politiques et sociales dont la « preuve 
scientifique » ne peut etre faite. Elle comporte des 
justifications soit favorables soit defavorables a la 
restriction du droit de vote fondees sur des argu¬ 
ments de principe ou enonces de valeurs de nature 
axiomatique. Devant de telles justifications, la Cour 
doit, selon moi, s’en remettre au libelle de l’article 
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principles which undergird both s. 1 and the rela¬ 
tionship that provision has with the rights and 
freedoms protected within the Charter. Particularly, 
s. 1 of the Charter requires that this Court look to 
the fact that there may be different social or political 
philosophies upon which justifications for or against 
the limitations of rights may be based. In such a con¬ 
text, where this Court is presented with competing 
social or political philosophies relating to the right 
to vote, it is not by merely approving or preferring 
one that the other is necessarily disproved or shown 
not to survive Charter scrutiny. If the social or polit¬ 
ical philosophy advanced by Parliament reasonably 
justifies a limitation of the right in the context of 
a free and democratic society, then it ought to be 
upheld as constitutional. I conclude that this is so in 
the case at bar. 


II. Legislative Provision in Question 

I am of the view that by enacting s. 51(e) of the 
Act, Parliament has chosen to assert and enhance the 
importance and value of the right to vote by tempo¬ 
rarily disenfranchising serious criminal offenders 
for the duration of their incarceration. This point 
is worth underlining. The Chief Justice and I are in 
agreement that the right to vote is profoundly impor¬ 
tant, and ought not to be demeaned. Our differences 
lie principally in the fact that she subscribes to a 
philosophy whereby the temporary disenfranchising 
of criminals does injury to the rule of law, democ¬ 
racy and the right to vote, while I prefer deference 
to Parliament’s reasonable view that it strengthens 
these same features of Canadian society. 


The reasons of the Chief Justice refer to the his¬ 
torical evolution of the franchise in Canada. This 
evolution has generally involved the weeding out 
of discriminatory exclusions. It is undeniable and, 
obviously, to be applauded, that, over time, Canada 
has been evolving towards the universalization 
of the franchise in such a manner. The provision 
in question in the case at bar, however, is strik¬ 
ingly and qualitatively different from these past 


premier de la Charte, ainsi qu’aux principes fonda- 
mentaux qui sous-tendent tant Particle premier que 
le lien entre cette disposition et les droits et liberies 
garantis par la Charte. En particulier, Particle pre¬ 
mier exige de la Cour qu’elle tienne compte du fait 
que differentes philosophies sociales ou politiques 
peuvent etayer les justifications favorables ou defa- 
vorables a la restriction d’un droit. Dans un tel con- 
texte, lorsque la Cour est appelee a arbitrer des phi¬ 
losophies sociales ou politiques opposees touchant a 
la question du droit de vote, ce n’est pas simplement 
parce qu’elle approuve ou prefere Pune d’elles que 
necessairement elle desapprouve P autre ou montre 
que celle-ci ne resistera pas a un examen fonde sur 
la Charte. Si celle avancee par le legislateur justifie 
raisonnablement la restriction du droit dans le cadre 
d’une societe libre et democratique, elle doit etre 
tenue pour constitutionnelle. Je conclus que c’est le 
cas en l’espece. 

II. La disposition legislative en cause 

/TO 

J’estime qu’en adoptant Pal. 51e) de la Loi, le 
legislateur a choisi d’affirmer l’importance du droit 
de vote et de le valoriser en privant du droit de vote 
Pauteur d’un acte criminel grave pour la duree de 
son incarceration. C’est un point qui merite d’etre 
souligne. Le Juge en chef et moi convenons que le 
droit de vote est profondement important et ne doit 
pas etre devalorise. Nos differences resident princi- 
palement dans le fait que le Juge en chef souscrit a 
une philosophic selon laquelle le retrait temporaire 
du droit de vote aux criminels va a l’encontre de la 
regie de droit, de la democratic et du droit de vote, 
alors que je prefere la retenue judiciaire a l’egard de 
P opinion raisonnable du legislateur, selon laquelle 
cette mesure renforce ces memes caracteristiques de 
la societe canadienne. 

Dans ses motifs, le Juge en chef evoque l’evo- ® 
lution historique du droit de vote au Canada. Cette 
evolution a generalement ete orientee vers la sup¬ 
pression des exclusions discriminatoires. II est 
indeniable et, certes, louable que, avec le temps, 
le Canada ait progresse ainsi vers P universalisation 
du droit de vote. Toutefois, la disposition contestee 
en Pespece se distingue radicalement et qualitative - 
ment de ces exclusions discriminatoires anterieures. 
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discriminatory exclusions. It is a temporary suspen¬ 
sion from voting based exclusively on the serious 
criminal activity of the offender. It is the length of 
the sentence, reflecting the nature of the offence and 
the criminal activity committed, that results in the 
temporary disenfranchisement during incarceration. 
Thus, far from being repugnant and discrimina¬ 
tory, based on some irrelevant personal characteris¬ 
tic, such as gender, race, or religion, s. 51(e) of the 
Act distinguishes persons based on the perpetrating 
of acts that are condemned by the Criminal Code, 
R.S.C. 1985, c. C-46. Parliament has recognized this 
distinction as being different from other exclusions 
by its continued assertion that being convicted of a 
serious criminal offence is a ground for temporary 
disenfranchisement. 

The reasons of the Chief Justice at para. 33 cite 
with approval a passage from Arbour J.A.’s reasons 
in the first Sauve case which suggests that: 

By the time the Charter was enacted, exclusions from 
the franchise were so few in this country that it is fair 
to assume that we had abandoned the notion that the 
electorate should be restricted to a “decent and respon¬ 
sible citizenry”, previously defined by attributes such as 
ownership of land or gender, in favour of a pluralistic 
electorate which could well include domestic enemies 
of the state. 


(Sauve v. Canada (Attorney General) (1992), 7 O.R. 
(3d) 481 (C.A.), at p. 487) 

While there is little logical correlation between 
maintaining a “decent and responsible citizenry” 
and any of the past discriminatory exclusions (such 
as land-ownership, religion, gender, ethnic back¬ 
ground), there clearly is such a logical connection 
in the case of distinguishing persons who have 
committed serious criminal offences. “ Responsible 
citizenship” does not relate to what gender, race, or 
religion a person belongs to, but is logically related 
to whether or not a person engages in serious crimi¬ 
nal activity. 

A further dimension of this qualitative difference 
is that serious criminal offenders are excluded from 
the vote for the reason that they are the subjects of 


Elle etablit une inhabilite temporaire a voter fondee 
uniquement sur l’ acte criminel grave commis par le 
contrevenant. C’est la duree de la peine, laquelle 
reflete la nature de l’infraction et de l’acte criminel 
commis, qui donne lieu a 1’inhabilite pour la duree 
de 1’incarceration. Ainsi, loin d’etre repugnant e et 
discriminatoire, fondee sur quelque caracteristique 
personnelle non pertinente, comme le sexe, la race 
ou la religion, la distinction etablie a l’al. 51 e) de 
la Loi s’appuie sur la perpetration d’ actes reprou- 
ves par le Code criminel, L.R.C. 1985, ch. C-46. Le 
legislateur a reconnu que cette distinction differait 
des autres exclusions en maintenant que la perpe¬ 
tration d’un acte criminel grave justifie la privation 
temporaire du droit de vote. 

Dans ses motifs, le Juge en chef cite au par. 33, en 
l’approuvant, un extrait des motifs du juge Arbour 
de la Cour d’appel dans la premiere affaire Sauve : 

[TRADUCTION] Au moment de l’entree en vigueur de la 
Charte, les exclusions applicables au droit de vote etaient 
si peu nombreuses dans notre pays qu’on peut supposer 
a juste titre que nous avions abandonne l’idee que l’elec- 
torat doit se limiter aux « citoyens honnetes et responsa- 
bles », definis auparavant par des caracteristiques comme 
le fait d’etre proprietaire de biens-fonds ou le sexe, en 
faveur d’un electorat pluraliste, qui peut tres bien inclure 
des Canadiens qui sont des ennemis de l’Etat. 

(Sauve c. Canada (Attorney General) (1992), 7 O.R. 
(3d) 481 (C.A.), p. 487) 

Alors que la logique de la correlation entre le main- 
tien d’un electorat compose de « citoyens honne¬ 
tes et responsables » et les anciennes exclusions 
discriminatoires (notamment celles fondees sur la 
propriete de biens-fonds, la religion, le sexe, l’ori- 
gine ethnique) est faible, un tel lien rationnel existe 
manifestement lorsque la distinction vise les auteurs 
d’infractions criminelles graves. La notion de 
« citoyens responsables » ne renvoie pas au sexe, a 
la race ou a la religion, mais se rattache logiquement 
au fait qu’une personne se livre ou non a une activite 
criminelle grave. 

Un autre aspect de cette difference qualitative 
est que 1’auteur d’un acte criminel grave est prive 
du droit de vote parce qu’il fait I’objct d’une peine . 
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punishment . The disenfranchisement only lasts as 
long as the period of incarceration. Thus, disenfran¬ 
chisement, as a dimension of punishment, is attached 
to and mirrors the fact of incarceration. This fact 
makes the Canadian experience significantly dif¬ 
ferent from the situation in some American states 
which disenfranchise ex-offenders for life, a situa¬ 
tion addressed by many American academics: see, 
for example, L. H. Tribe, “The Disenfranchisement 
of Ex-Felons: Citizenship, Criminality, and ‘The 
Purity of the Ballot Box’” (1989), 102 Harv. L. 
Rev. 1300. 

It is important to look at prisoner disenfranchise¬ 
ment from the perspective of each serious criminal 
offender rather than perceive it as a form of targeted 
group treatment. Disenfranchised prisoners can be 
characterized loosely as a group, but what is impor¬ 
tant to realize is that each of these prisoners has been 
convicted of a serious criminal offence and is there¬ 
fore serving a personalized sentence which is pro¬ 
portionate to the act or acts committed. Punishment 
is guided by the goals of denunciation, deterrence, 
rehabilitation and retribution and is intended to be 
morally educative for incarcerated serious criminal 
offenders. Each prisoner’s sentence is a temporary 
measure aimed at meeting these goals, while also 
being aimed at the long-term objective of reintegra¬ 
tion into the community. 

The reasons of the Chief Justice express the view 
that the temporary disenfranchisement of serious 
criminal offenders necessarily undermines their 
inherent “worth” or “dignity.” I disagree. In fact, 
it could be said that the notion of punishment is 
predicated on the dignity of the individual: it rec¬ 
ognizes serious criminals as rational, autonomous 
individuals who have made choices. When these 
citizens exercise their freedom in a criminal manner, 
society imposes a concomitant responsibility for 
that choice. As Professor J. Hampton, one of the 
Crown’s experts, writes in an article cited by Linden 
J.A. below, “Punishment, Feminism, and Political 
Identity: A Case Study in the Expressive Meaning 
of the Law” (1998), 11 Can. J. L. & Jur 23, at p. 
43: 


Cette privation ne dure que le temps de Tincarcera¬ 
tion. En tant qu’element de la peine, elle est done 
liee a T incarceration et en est le reflet. La situation 
au Canada est done tres differente de celle qui existe 
dans certains Etats americains, ou un ex-detenu perd 
a vie le droit de vote; de nombreux universitaires 
americains en ont traite : voir, par exemple, L. H. 
Tribe, « The Disenfranchisement of Ex-Felons : 
Citizenship, Criminality, and “The Purity of the 
Ballot Box” » (1989), 102 Harv. L. Rev. 1300. 


72 

II importe de considerer la privation du droit de 
vote selon la perspective de chaque auteur d’actes 
criminels graves et non de la voir comme un trai- 
tement reserve a un groupe en particulier. On peut 
qualifier les prisonniers prives du droit de vote 
comme constituant en quelque sorte un groupe, 
mais il importe de se rappeler que chacun d’eux 
a ete declare coupable d’un acte criminel grave et 
purge done une peine personnalisee et determinee 
en fonction de cet acte. La peine est infligee dans 
un but de reprobation, de dissuasion, de readapta¬ 
tion et de punition et elle vise T education morale 
des prisonniers qui ont commis des actes crimi¬ 
nels graves. II s’agit pour chaque prisonnier d’une 
mesure temporaire visant la realisation de ces 
objectifs, y compris, a long terme, la reinsertion 
sociale. 

73 

D’apres les motifs du Juge en chef, le retrait 
temporaire du droit de vote aux auteurs d’actes cri¬ 
minels graves porte necessairement atteinte a leurs 
« valeur » ou « dignite » intrinseques. Je ne suis 
pas d’accord. En fait, on pourrait dire que la notion 
de punition repose sur la dignite de la personne : 
elle reconnait en 1’auteur d’un acte criminel grave 
une personne autonome et rationnelle qui a fait des 
choix. Lorsque ce citoyen exerce sa liberte d’une 
facon criminelle, la societe le tient responsable de 
ce choix. Comme le dit l’un des experts du minis- 
tere public, le professeur J. Hampton, dans un article 
cite par le juge Linden de la Cour d’appel federale 
et intitule « Punishment, Feminism, and Political 
Identity : A Case Study in the Expressive Meaning 
of the Law » (1998), 11 Can. J. L. & Jur. 23, 
p. 43 : 
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By telling people “you can have your right to vote sus¬ 
pended if, through your actions, you show contempt for 
the values that make our society possible”, this law links 
the exercise of freedom with responsibility for its effects . 

Indeed, not to construct a punishment that sends this mes¬ 
sage is ... to indirectly undermine the values of a demo¬ 
cratic society. [Underlining added; italics in original.] 

If there is any negative connotation associated 
with this temporary disenfranchisement, it arises 
from the fact that a criminal act was perpetrated, 
an act for which the criminal offender is conse¬ 
quently being punished. This is not stereotyping. 
Criminal acts are rightly condemned by society. 
Serious criminals being punished and temporarily 
disenfranchised are not in any way of less “worth” 
or “dignity” because social condemnation is of the 
criminal acts and its purpose is not to diminish the 
individual prisoner as a person. 

The argument that the temporary disenfranchise¬ 
ment of serious criminal offenders undermines the 
inherent “worth” or “dignity” of prisoners presents 
a potentially problematic line of reasoning. Is it pos¬ 
sible to “punish” serious criminals without under¬ 
mining their “worth”? It must be so. This is inher¬ 
ently recognized in the Charter itself insofar that s. 
12 only renders unconstitutional punishment that is 
“cruel and unusual”. The Criminal Code and its pro¬ 
visions are declaratory of values, values on which 
Canadian society rests: see R. v. Keegstra, [1990] 
3 S.C.R. 697, at pp. 769 and 787. Protecting and 
enhancing these values through the imposition of 
punishment for criminal activity is not an affront 
to dignity. On the contrary, the temporary disen¬ 
franchisement of serious criminal offenders reiter¬ 
ates society’s commitment to the basic moral values 
which underpin the Criminal Code', in this way it is 
morally educative for both prisoners and society as 
a whole. 


The punishment of serious criminal offend¬ 
ers is also aimed at protecting society and the 
“dignity” and “worth” of those members of soci¬ 
ety who have been or may become the victims of 
crime. Punishment is intended to act as a general 


[TRADUCTION] En disant au justiciable « vous pouvez 
perdre votre droit de vote si, par vos actes, vous faites 
preuve de mepris envers les valeurs qui rendent notre 
societe possible », cette loi lie l’exercice de la liberte a 
la responsabilite relativement a ses effets . En fait, ne pas 
prevoir un chatiment qui transmet ce message [. . .] mine 
indirectement les valeurs d’une societe democratique. 
[Soulignement ajoute; en italique dans l’original.] 

Toute connotation negative associee a cette inha- 
bilite temporaire decoule de la perpetration d’un 
acte criminel, pour lequel T auteur est par conse¬ 
quent puni. II ne s’agit pas d’un stereotype. La 
societe condamne a juste titre la criminalite. Le fait 
que 1’auteur d’un acte criminel grave soit puni et 
temporairement prive du droit de vote n’entraine en 
aucun cas une diminution de sa « valeur » ou de sa 
« dignite » puisque la reprobation sociale vise l’acte 
criminel et que son objet n’est pas de diminuer le 
prisonnier en tant que personne. 

L’argument selon lequel le retrait temporaire du 
droit de vote aux auteurs d’actes criminels graves 
sape la « valeur » ou la « dignite » intrinseques des 
prisonniers repose sur un raisonnement qui peut etre 
problematique. Est-il possible de « punir » 1’auteur 
d’une infraction grave sans compromettre sa 
« valeur »? II doit en etre ainsi. La Charte le recon- 
nait implicitement dans la mesure oil l’art. 12 ne 
rend inconstitutionnelles que les peines « cruelles 
et inusitees ». Le Code criminel enonce des valeurs, 
et c’est sur ces valeurs que repose la societe cana- 
dienne : voir R. c. Keegstra, [1990] 3 R.C.S. 697, 
p. 769 et 787. La protection et le renforcement de 
ces valeurs par l’imposition d’une peine pour l’ac- 
tivite criminelle ne portent pas atteinte a la dignite. 
Au contraire, le retrait temporaire du droit de vote 
aux auteurs d’actes criminels graves traduit 1’enga¬ 
gement de la societe a defendre les valeurs morales 
fondamentales qui sous-tendent le Code criminel', 
en ce sens, il contribue a 1’education morale a la 
fois pour les prisonniers et pour 1’ensemble de la 
societe. 

Punir les auteurs d’actes criminels graves vise 
egalement a proteger la societe et a preserver la 
« dignite » et la « valeur » des membres de la 
societe qui ont ete victimes de tels actes ou qui pour- 
raient l’etre. La punition se veut dissuasive vis-a-vis 
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deterrent to potential criminals and as a specific 
deterrent vis-a-vis incarcerated persons. Charter 
analysis is meant to consider the Charter rights of 
other members of society: see R. v. Sharpe, [2001] 
1 S.C.R. 45, 2001 SCC 2, at para. 187; Keegstra, 
supra, at p. 756. Serious criminal activity is clearly 
often an affront to numerous Charter values. 

III. The Right to Vote in Section 3 of the Charter 

The current status of the vote in Canada is that all 
citizens are empowered to vote in federal elections, 
save incarcerated offenders who are disenfran¬ 
chised by s. 51(e) of the Act (now continued in sub¬ 
stantially the same form at s. 4(c) of the Act (S.C. 
2000, c. 9)), the Chief and Assistant Chief Electoral 
Officers, and persons under the age of 18 as of poll¬ 
ing day. The most recent changes to the scope of the 
franchise were made by Parliament in 1993, when 
the disqualifications of federally appointed judges 
and persons suffering from “mental disease” were 
removed: S.C. 1993, c. 19, s. 23 amending s. 51 of 
the Act, and s. 24 which added s. 51.1. These modi¬ 
fications included s. 51(e), which disqualified incar¬ 
cerated persons serving sentences of two years or 
more. It was already enacted at the time this Court 
heard the first Sauve case, [1993] 2 S.C.R. 438 (the 
“first Sauve case”), but since it was inapplicable to 
the case under appeal, the Court did not comment on 
it. 


The respondents conceded that s. 3 of the 
Charter has been infringed by s. 51(e) of the Act. 
I would like to sound a cautionary note regarding 
the appropriateness of concessions of infringement. 
The specific problem with such a concession is that 
it may deprive the courts of the benefit of the fruit¬ 
ful argument which most often occurs at that ini¬ 
tial phase of the analysis, in defining the scope of 
the right, particularly with regard to historical and 
philosophical context. The development of contex¬ 
tual factors examined with regard to the scope of 
the right is of great importance since they clearly 
“animate” the later stages of the test elaborated in 
R. v. Oakes, [1986] 1 S.C.R. 103: see McLachlin J. 


des criminels eventuels en general et des prisonniers 
en particulier. L’analyse fondee sur la Charte doit 
tenir compte des droits que celle-ci garantit aux 
autres membres de la societe : voir R. c. Sharpe, 
[2001] 1 R.C.S. 45,2001 CSC 2, par. 187; Keegstra, 
precite, p. 756. Souvent, l’activite criminelle grave 
constitue clairement un affront a de nombreuses 
valeurs inherentes a la Charte. 

III. Le droit de vote garanti a Tart. 3 de la Charte 

v . . 77 

A l’heure actuelle, tous les citoyens canadiens 
ont le droit de voter aux elections federates, sauf 
le detenu vise a l’al. 51e) de la Loi (qui est repris 
essentiellement sous le libelle a l’al. 4c) de la Loi 
(L.C. 2000, ch. 9)), le directeur general des elec¬ 
tions et le directeur general adjoint des elections, 
de meme que les personnes qui n’ont pas 18 ans 
revolus le jour du scrutin. C’est en 1993 que les 
modifications les plus recentes ont ete apportees a 
la composition de l’electorat. Le legislateur a alors 
supprime l’inhabilite qui frappait les juges nommes 
par le gouvernement federal et les personnes attein- 
tes de « maladie mentale » : L.C. 1993, ch. 19, art. 

23 qui modihe l’art. 51 de la Loi, et 1’ art. 24 qui 
ajoute 1’art. 51.1. L’ alinea 5 le), qui prive du droit de 
vote toute personne incarceree purgeant une peine 
de deux ans ou plus, a alors ete adopte. II etait deja 
en vigueur lorsque la Cour a entendu la premiere 
affaire Sauve, [1993] 2 R.C.S. 438 (la « premiere 
affaire Sauve »), mais comme il ne s’appliquait pas 
aux circonstances du pourvoi, la Cour ne s’est pas 
prononcee a son sujet. 

78 

Les intimes ont reconnu que l’al. 51e) de la Loi 
portait atteinte a l’art. 3 de la Charte. Je tiens a 
faire une mise en garde quant a 1’opportunity d’un 
tel aveu. Les tribunaux peuvent en effet perdre le 
benefice de l’echange fructueux qui se produit le 
plus souvent a cette etape initiale de 1’analyse, lors- 
qu’il s’agit de delimiter la portee du droit en tenant 
compte, tout particulierement, des contextes histori- 
que et philosophique. Les facteurs contextuels exa¬ 
mines dans le cadre de la portee du droit revetent 
une grande importance, car ils « animent » claire¬ 
ment les dernieres etapes de 1’analyse explicitee 
dans R. c. Oakes, [1986] 1 R.C.S. 103 : voir le juge 
McLachlin (maintenant Juge en chef) dans Renvoi : 
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(as she then was) in Reference re Provincial 
Electoral Boundaries (Sask.), [1991] 2 S.C.R. 158, 
at p. 182. The following comment, which I shared 
with L' Heureux-Dube and Bastarache JJ. in Sharpe, 
supra, at para. 151, is equally apposite here: “it is 
unfortunate that the Crown conceded that the right 
to free expression was violated in this appeal in all 
respects, thereby depriving the Court of the opportu¬ 
nity to fully explore the content and scope of s. 2(b) 
as it applies in this case”. 

IV. Section 1 of the Charter 
A) Oakes: Flexibility and Context 

To decide whether the limit upon the s. 3 Charter 
right found in s. 51(e) of the Act is justified, one 
must determine whether it constitutes a “reasonable 
limit prescribed by law that can be demonstrably 
justified in a free and democratic society”. Pursuant 
to the test formulated in Oakes, supra , this analysis 
proceeds in two stages. At the preliminary phase, it 
must be determined whether the objective behind 
the limit is of sufficient importance to justify over¬ 
riding a Charter right. At the second stage, we must 
consider whether the legislative measure chosen is 
rationally connected to the legislative objective, 
whether the measure minimally impairs the Charter 
right which has been infringed, and finally whether 
the effects of the measure are proportional to the sig¬ 
nificance of the objective and whether the salutary 
and deleterious effects of the measure are propor¬ 
tional. 

When engaging in Charter analysis, context and 
flexibility are highly relevant. The need for flexibil¬ 
ity in the application of the Oakes test was noted by 
La Forest J. in United States of America v. Cotroni, 
[1989] 1 S.C.R. 1469, at pp. 1489-90: 


In the performance of the balancing task under s. 1, it 
seems to me, a mechanistic approach must be avoided. 
While the rights guaranteed by the Charter must be given 
priority in the equation, the underlying values must be 
sensitively weighed in a particular context against other 
values of a free and democratic society sought to be pro¬ 
moted by the legislature. 


Circonscriptions electorales provinciales (Sask.), 
[1991] 2 R.C.S. 158, p. 182. L’extrait suivant des 
motifs que j’ai rendus conjointement avec les juges 
L’Heureux-Dube et Bastarache dans Sharpe, pre¬ 
cite, par. 151, est egalement a propos : « il est 
malheureux, a notre avis, que le ministere public 
ait reconnu qu’il y avait eu atteinte, a tous egards, 
au droit a la liberie d’expression dans la presente 
affaire et quTl ait ainsi prive la Cour de la possibi¬ 
lity d’examiner pleinement le contenu et la portee de 
Tal. 2b) qui s’applique en l’espece ». 

IV. L’ article premier de la Charte 

A) L’arret Oakes : la souplesse et le contexte 

Pour decider si la restriction qu’apporte Tal. 5 le) 
de la Loi au droit garanti par Tart. 3 de la Charte est 
justifiee, il faut se demander si le droit est restreint 
« par une regie de droit, dans des limites qui soient 
raisonnables et dont la justification puisse se demon- 
trer dans le cadre d’une societe libre et democrati- 
que ». Selon le critere formule dans Oakes, precite, 
cette analyse comporte deux volets. Tout d’abord, 
il faut determiner si l’objectif de la restriction est 
suffisamment important pour justiher la suppression 
d’un droit garanti par la Charte. Deuxiemement, il 
faut se demander s’il existe un lien rationnel entre la 
mesure legislative adoptee et l’objectif en question, 
si la mesure porte le moins possible atteinte au droit 
constitutionnel en cause puis, enhn, s’il y a propor- 
tionnalite entre les effets de la mesure et T impor¬ 
tance de l’objectif et si les effets benefiques et les 
effets prejudiciables de la mesure sont proportionnes. 

Il est tres important de tenir compte du contexte 
et de faire preuve de souplesse en procedant a T ana¬ 
lyse fondee sur la Charte. Dans Etats-Unis d’Ameri- 
que c. Cotroni, [1989] 1 R.C.S. 1469, p. 1489-1490, 
le juge La Forest a signale la necessite d’appli- 
quer avec souplesse le critere degage dans T arret 
Oakes : 

Il me semble qu’en effectuant cette evaluation en 
vertu de l’article premier il faut eviter de recourir a une 
methode mecaniste. Bien qu’il faille accorder priorite 
dans l’equation aux droits garantis par la Charte, les 
valeurs sous-jacentes doivent etre, dans un contexte 
particulier, evaluees delicatement en fonction d’autres 
valeurs propres a une societe libre et democratique que le 
legislateur cherche a promouvoir. 
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Dickson C.J. adopted the above passage in his 
majority reasons in Keegstra, supra, and he went on 
to state at pp. 737-38: 

... I hope it is clear that a rigid or formalistic approach 
to the application of s. 1 must be avoided. The ability to 
use s. 1 as a gauge which is sensitive to the values and cir¬ 
cumstances particular to an appeal has been identihed as 
vital in past cases . . . The sentiments of La Forest J. cor¬ 
rectly suggest that the application of the Oakes approach 
will vary depending on the circumstances of the case, 
including the nature of the interests at stake. 

Factual, social, historical, and political context 
provides a backdrop which is essential to develop in 
order to properly analyse what is at stake in the case 
of an alleged infringement of a right. As Bastarache 
J. noted in Thomson Newspapers Co. v. Canada 
(Attorney General), [1998] 1 S.C.R. 877, at para. 
87: 

The analysis under s. 1 of the Charter must be under¬ 
taken with a close attention to context. This is inevitable 
as the test devised in R. v. Oakes, [1986] 1 S.C.R. 103, 
requires a court to establish the objective of the impugned 
provision, which can only be accomplished by canvass¬ 
ing the nature of the social problem which it addresses. 
Similarly, the proportionality of the means used to fulfil 
the pressing and substantial objective can only be evalu¬ 
ated through a close attention to detail and factual set¬ 
ting. In essence, context is the indispensable handmaiden 
to the proper characterization of the objective of the 

impugned provision, to determining whether that objec¬ 

tive is justified, and to weighing whether the means used 
are sufficiently closely related to the valid objective so as 

to justify an infringement of a Charter right. [Emphasis 
added.] 

See also Sharpe, supra, at paras. 132 and 156. 

L’Heureux-Dube and Bastarache JJ. and myself 
in Sharpe, supra, at para. 153, noted that it is by 
virtue of attention to context that courts come to 
consider other communal values which must be 
addressed in s. 1 analysis: 

While the guidelines set out in Oakes provide a useful 
analytical framework for the practical application of s. 1, 
it is important not to lose sight of the underlying purpose 
of that section, namely to balance individual rights and 
our communal values. Where courts are asked to consider 
whether a violation is justified under s. 1, they must be 


Dans Keegstra, precite, le juge en chef Dickson a 
repris cet extrait dans les motifs qu’il a rediges au 
nom de la majorite et il a ajoute aux p. 737-738 : 

J’ose esperer qu’il ressort clairement [. . .] que la rigi- 
dite et le formalisme sont a eviter dans 1’application de 
l’article premier. La possibilite d’utiliser l’article premier 
comme une jauge s’adaptant aux valeurs et circonstances 
propres a un appel a ete reconnue comme primordiale 
dans la jurisprudence [. . .] Le juge La Forest indique 
avec raison que l’application de la methode de Tarret 
Oakes variera en fonction des circonstances de 1’instance, 
notamment la nature des interets en jeu. 

Le contexte factuel, social, historique et politi¬ 
que constitue une toile de fond qu’il est essentiel 
de deployer pour analyser convenablement ce qui 
est en jeu dans une affaire d’atteinte alleguee a un 
droit. Comme le juge Bastarache l’a signale dans 
Thomson Newspapers Co. c. Canada (Procureur 
general), [1998] 1 R.C.S. 877, par. 87 : 

L’analyse fondee sur l’article premier doit etre reali- 
see en accordant une grande attention au contexte. Cette 
demarche est incontournable car le critere elabore dans 
R. c. Oakes, [1986] 1 R.C.S. 103, exige du tribunal qu’il 
degage l’objectif de la disposition contestee, ce qu’il ne 
peut faire que par un examen approfondi de la nature du 
probleme social en cause. De meme, la proportionnalite 
des moyens utilises pour realiser l’objectif urgent et reel 
vise ne peut etre evaluee qu’en s’attachant etroitement au 
detail et au contexte factuel. Essentiellement, le contexte 
est 1’indispensable support qui permet de bien qualifier 

l’obiectif de la disposition attaquee, de decider si cet 

objectif est justifie et d’apprecier si les moyens utilises 

ont un lien suffisant avec l’obiectif valide pour justifier 

une atteinte a un droit garanti par la Charte. [Je souli- 
gne.] 

Voir egalement Sharpe, precite, par. 132 et 156. 

Dans Sharpe, precite, par. 153, les juges 
L’FIeureux-Dube et Bastarache et moi-meme avons 
fait remarquer que c’est en portant attention au con¬ 
texte que les tribunaux en arrivent a tenir compte des 
autres valeurs collectives dont il faut tenir compte 
dans T analyse fondee sur T article premier : 

Meme si les lignes directrices enoncees dans Tarret 
Oakes offrent un cadre analytique utile pour l’applica¬ 
tion pratique de l’article premier, il importe de ne pas 
perdre de vue l’objectif sous-jacent de cet article, qui est 
d’etablir un equilibre entre les droits individuels et nos 
valeurs collectives. Lorsqu’ils sont appeles a determiner 
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sensitive to the competing rights and values that exist in 
our democracy. 

These other communal values have a legitimate role 
to play in Charter analysis. As stated by Dickson 
C.J. in Slaight Communications Inc. v. Davidson, 
[1989] 1 S.C.R. 1038, at p. 1056: “There are many 
diverse values that deserve protection in a free and 
democratic society such as that of Canada, only 
some of which are expressly provided for in the 
Charter.” 

In the case at bar, given that the context involves 
evaluating choices regarding social or political phi¬ 
losophies and relates to shaping, giving expres¬ 
sion, and giving practical application to communal 
values, it is of the utmost significance. 

B) Section 3 is Subject to Section 1 

The flexible contextual approach to s. 1 of the 
Charter and the Oakes test necessitates that this 
Court keep in mind first principles. The right to 
vote for all citizens is clearly encapsulated in s. 3 
of the Charter and, by the terms of s. 1, it is subject 
to “such reasonable limits prescribed by law as can 
be demonstrably justified in a free and democratic 
society”. The right, therefore, is not absolute, but is 
qualified — as are all rights under the Charter — 
by s. 1. A violation of the Charter only manifests 
after the s. 1 inquiry has been entertained, since s. 1 
permits and envisions that the rights and freedoms 
enshrined in the Charter are capable of such limita¬ 
tion. 


An examination of the development of the lan¬ 
guage of s. 3 when the wording of the Charter was 
being reviewed by the Special Joint Committee 
on the Constitution evidences Parliament’s intent 
that s. 3 must be read as subject to s. 1 limitations. 
Professor P. W. Hogg, in Constitutional Law of 
Canada (loose-leaf ed.), offers the following com¬ 
mentary regarding an earlier version of the language 
of s. 3, at p. 42-2, fn. 12: 


si une atteinte est justifiee au sens de 1’article premier, les 
tribunaux doivent tenir compte des droits et des valeurs 
opposes qui existent dans notre democratic. 

Ces autres valeurs collectives ont un role legi¬ 
time a jouer dans l’analyse relative a la Charte. 
Comme l’a dit le juge en chef Dickson dans Slaight 
Communications Inc. c. Davidson, [1989] 1 R.C.S. 
1038, p. 1056 : « [i]l existe plusieurs valeurs diffe- 
rentes qui meritent d’etre protegees dans une societe 
libre et democratique comme la societe canadienne, 
et seules certaines d’entre elles sont expressement 
prevues dans la Charte ». 

En l’espece, etant donne que son examen impli- 
que revaluation de choix concernant differentes 
philosophies sociales ou politiques et touche au 
faconnage, a l’expression et a l’application prati¬ 
que de valeurs collectives, le contexte revet la plus 
grande importance. 

B) L’article 3 est subordonne a Varticle premier 

L’application contextuelle et souple de Particle 
premier de la Charte et du critere de P arret Oakes 
exige que la Cour garde presents a l’esprit les prin- 
cipes premiers. L’article 3 de la Charte accorde 
clairement le droit de vote a tout citoyen et, vu le 
libelle de Particle premier, ce droit peut etre res- 
treint « par une regie de droit, dans des limites qui 
soient raisonnables et dont la justification puisse se 
demontrer dans le cadre d’une societe libre et demo¬ 
cratique ». II s’agit done d’un droit non pas absolu, 
mais limite — comme tous les droits garantis par la 
Charte — par Particle premier. On ne peut conclure 
a une violation de la Charte qu’a Pissue de Para¬ 
lyse fondee sur Particle premier puisque cette dis¬ 
position autorise et prevoit la restriction d’un droit 
ou d’une liberte garanti par la Charte. 

Le libelle de Part. 3 tel qu’il existait lors de la 
revision de la Charte par le Comite special mixte 
sur la Constitution montre que P intention du legis- 
lateur etait que cet article soit interprets comme 
etant subordonne aux restrictions prevues a Parti¬ 
cle premier. Dans son ouvrage Constitutional Law 
of Canada (ed. feuilles mobiles), le professeur 
R W. Hogg commente ainsi une version anterieure 
de Part. 3 (a la p. 42-2, note 12) : 
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Section 3 of the Charter was in the October 1980 version 
in the following terms: 

3. Every citizen of Canada has, without unreason¬ 
able distinction or limitation , the right to vote in an 
election of members of the House of Commons or of 
a legislative assembly and to be qualified for member¬ 
ship therein. 

The April 1981 version contained the final version of s. 
3. In the final version the words “without unreasonable 
distinction or limitation” are deleted. The reason for the 
deletion was, no doubt, that the words were redundant 

having regard to s. 1. [Emphasis added.] 

The Minutes of Proceedings and Evidence of the 
Special Joint Committee on the Constitution of 
Canada, Issue No. 43, January 22, 1981, at pp. 
43:79-43:90, support this statement: that Committee 
decided to remove the built-in limitation within s. 3 
simply because s. 1 was intended to apply to s. 3 and 
allow demonstrably justifiable limitations to survive 
constitutional scrutiny. 

This general approach to s. 3 does not mean that 
justificatory concerns play a role in defining the con¬ 
tent of s. 3, or that the right to vote necessarily has 
inherent limitations within it. This proposition was 
rejected by the majority of this Court in Harvey v. 
New Brunswick (Attorney General), [1996] 2 S.C.R. 
876, at paras. 29-32. It does mean that the specific 
context needs to be brought into the s. 1 Charter 
test for the balancing of interests, since s. 3, like all 
Charter rights, is not absolute. This is similar to the 
approach advocated in R. v. Mills, [1999] 3 S.C.R. 
668, at para. 61, where McLachlin J. and Iacobucci 
J. stressed: 


. . . the importance of interpreting rights in a contextual 
manner — not because they are of intermittent impor¬ 
tance but because they often inform, and are informed 
by, other similarly deserving rights or values at play in 
particular circumstances. 

To graphically illustrate the above as it might 
be applied to prisoners, one may ask the question: 
could a prisoner argue successfully that, by reason 
of his incarceration, there was a violation of s. 6(1) 


[TRADUCTION] L’article 3 de la Charte, dans sa version 
d’octobre 1980, est ainsi libelle : 

3. Tout citoyen canadien a le droit de vote et est 
eligible aux elections legislatives federates ou pro- 
vinciales; ce droit ne peut, sans motif valable, faire 
l’objet d'aucune distinction ou restriction . 

La version d’avril 1981 correspond au libelle definitif de 
l’art. 3. L’enonce « ce droit ne peut, sans motif valable, 
faire l’objet d’aucune distinction ou restriction » n’y 
figure plus. La raison en est sans doute la redondance 
avec l’article premier. [Je souligne.] 

Les proces-verbaux et temoignages du Comite 
mixte special sur la Constitution du Canada, fas¬ 
cicule n° 43, le 22 janvier 1981, p. 43:79 a 43:90, 
etayent cette these : le Comite a supprime la restric¬ 
tion prevue a Tart. 3 simplement parce que l’inten- 
tion du legislateur etait que T article premier s’appli¬ 
que a l’art. 3 et permette a une restriction de resister 
a l’examen constitutionnel lorsque sa justification 
peut se demontrer. 

o/: 

Cette facon generate d’aborder Tart. 3 ne signifie 
pas que les preoccupations en matiere de justifica¬ 
tion jouent un role dans la definition de la teneur de 
Tart. 3 ou que le droit de vote comporte necessaire- 
ment des restrictions inherentes. La Cour a la majo¬ 
rity a d’ailleurs ecarte cette possibility dans Harvey 
c. Nouveau-Brunswick (Procureur general), [1996] 

2 R.C.S. 876, par. 29-32. Elle signifie que le con- 
texte particulier de l’espece doit etre soumis a l’ana- 
lyse fondee sur T article premier pour la ponderation 
des interets en cause, etant donne que, a l’instar de 
tous les droits garantis par la Charte, celui confere 
a Tart. 3 n’est pas absolu. Cette demarche s’appa- 
rente a celle preconisee dans R. c. Mills, [1999] 3 
R.C.S. 668, par. 61, ou le juge McLachlin et le juge 
Iacobucci ont souligne : 

. . . 1’importance de donner aux droits une interpreta¬ 
tion fondee sur le contexte — non parce qu’ils ont une 
importance sporadique, mais parce qu’ils sous-tendent ou 
s’inspirent sou vent d’autres droits ou valeurs aussi loua- 
bles qui sont en jeu dans des circonstances particulieres. 

87 

La question suivante illustre bien Tapplication de 
ce qui precede aux faits de l’espece : un prisonnier 
pourrait-il convaincre une cour de justice que son 
incarceration porte atteinte au par. 6(1) de la Charte, 
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of the Charter, which guarantees that “[e]very citi¬ 
zen of Canada has the right to enter, remain in and 
leave Canada”? It would border on the ludicrous to 
suggest that a limitation on this right was not possi¬ 
ble under s. 1 of the Charter. 

In the same vein, what of the s. 3 Charter guar¬ 
antee that every citizen has a right to be qualified 
for membership in the House of Commons? Must a 
prisoner have the right to stand as a candidate? Were 
an incarcerated offender to be elected, would he or 
she have a right to be released from prison to take up 
that representative role? 

To construe s. 3 as an absolute right presents 
other problems. For example, currently only persons 
of the age of 18 or older are permitted to vote. How, 
then, can there be a justification for denying the vote 
to a politically mature 16 or 17 year-old? To jus¬ 
tify this line, would Parliament have to resort to the 
argument that persons below the age of majority are 
not, in some sense, citizens in the fullest sense? The 
answer must simply lie in the fact that s. 1 allows 
Parliament to make such choices as long as they are 
rational and reasonable limitations which are justi¬ 
fied in a free and democratic society. 


C) Justification Under Section 1 Where the 
Context Involves Competing Social or Political 
Philosophies 

Generally, the result of a concession of a breach of 
a right is that the burden for justifying the infringe¬ 
ment falls to the Crown. With regard to the standard 
of proof for s. 1 analysis, the civil standard of the 
balance of probabilities applies, and it is important 
to stress that this standard does not require scientific 
proof: Libman v. Quebec (Attorney General), [1997] 
3 S.C.R. 569, at para. 39. The application of common 
sense to what is known will suffice, even if this falls 
short of a scientific standard: McLachlin J. at para. 
137 of RJR-MacDonald Inc. v. Canada (Attorney 
General), [1995] 3 S.C.R. 199. Justification can 
be based upon reason, logic, common sense, and 
knowledge of human nature: see R. v. Butler, [1992] 
1 S.C.R. 452, at p. 524, referring to Irwin Toy Ltd. 
v. Quebec (Attorney General), [1989] 1 S.C.R. 927, 


qui prevoit que « [t]out citoyen canadien a le droit 
de demeurer au Canada, d’y entrer ou d’en sortir »? 
Laisser entendre que la restriction de ce droit n’est 
pas possible en application de Particle premier de la 
Charte frolerait le ridicule. 

Dans le meme ordre d’idee, qu’en est-il de l’eli- 
gibilite de tout citoyen aux elections legislatives 
federates garantie a Part. 3? Un prisonnier doit-il 
avoir le droit de se porter candidat? S' il etait elu, 
aurait-il droit a une mise en liberie pour exercer sa 
fonction de depute? 

Tenir pour absolu le droit garanti a Part. 3 souleve 
d’autres problemes. Par exemple, seules les person- 
nes agees de 18 ans ou plus sont actuellement habi- 
les a voter. Comment peut-on alors justifier qu’un 
jeune de 16 ou 17 ans sensibilise aux questions poli- 
tiques soit prive du droit de vote? Pour justifier cette 
restriction, le legislateur devrait-il faire valoir que, 
d’une certaine maniere, les mineurs ne sont pas des 
citoyens a part entiere? La solution doit simplement 
s’appuyer sur le fait que Particle premier autorise 
le legislateur a faire de tels choix, a condition que 
les restrictions soient rationnelles et raisonnables et 
puissent etre justifiees dans le cadre d’une societe 
libre et democratique. 

C) La justification en application de 1 'article pre¬ 
mier en presence de philosophies sociales ou 
politiques opposees 

En regie generate, lorsque l’Etat reconnait qu’il y 
a atteinte a un droit, il lui incombe de justifier cette 
atteinte. La norme de preuve a respecter pour P ana¬ 
lyse fondee sur Particle premier est celle qui s’ap- 
plique en matiere civile, a savoir la preponderance 
des probabilites; precisons que, suivant cette norme, 
aucune preuve scientifique n’est exigee : Libman 
c. Quebec (Procureur general), [1997] 3 R.C.S. 
569, par. 39. L’application du bon sens a ce qui est 
connu suffit, meme si cela ne respecte pas la norme 
de preuve scientifique : le juge McLachlin, dans 
RJR-MacDonald Inc. c. Canada (Procureur gene¬ 
ral), [1995] 3 R.C.S. 199, par. 137. La justification 
peut s’appuyer sur la raison, la logique, le bon sens 
et la connaissance de la nature humaine : voir R. c. 
Butler, [1992] 1 R.C.S. 452, p. 524, ou sont cites les 
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and Keegstra, supra. In the case at bar. there is very 
little quantitative or empirical evidence either way. 
In such cases, the task of justification relates to the 
analysis of human motivation, the determination of 
values, and the understanding of underlying social 
or political philosophies — it truly is justification 
rather than measurement. 


Justifying, therefore, is not a matter of one value 
clearly prevailing over the other, but is rather a 
matter of developing the significance of the values 
being dealt with and asking whether Parliament, 
in its attempt to reconcile competing interests, 
has achieved a rational and reasonable balance. 
Proportionality, in the context of Charter analysis, 
does not mean a perfect solution, as any balance 
arising from competing interests will involve prefer¬ 
ring one value over the other to some extent. 

As emerges from the submissions before this 
Court, there seem generally to be two options avail¬ 
able for dealing with the issue at hand. The first, that 
chosen by the Chief Justice, is to prefer an inclu¬ 
sive approach to democratic participation for seri¬ 
ous criminal offenders incarcerated for two years or 
more. This view locates democratic participation as 
a central dimension of rehabilitation, insofar as the 
incarcerated offenders remain citizens with the full¬ 
est exercise of their democratic rights. By the same 
token, the unrestricted franchise enhances demo¬ 
cratic legitimacy of government, and confirms or 
enhances the citizenship or standing of prisoners in 
society. To do otherwise, it is suggested, undermines 
the “dignity” or “worth” of prisoners. The alterna¬ 
tive view, adopted by Parliament, considers that the 
temporary suspension of the prisoner’s right to vote, 
in fact, enhances the general purposes of the crimi¬ 
nal sanction, including rehabilitation. It does so by 
underlining the importance of civic responsibility 
and the rule of law. This approach sees the tempo¬ 
rary removal of the vote as a deterrent to offend¬ 
ing or re-offending and the return of the vote as an 
inducement to reject further criminal conduct. In 
withdrawing for a time one expression of political 
participation concurrently with personal freedom, 


arrets Irwin Toy Ltd. c. Quebec (Procureur general), 
[1989] 1 R.C.S. 927, et Keegstra, precite. En l’es- 
pece, la preuve quantitative ou empirique etayant 
l’une ou Pautre des theses avancees est tres mince. 

En pareil cas, la demarche de justification tient a 
P analyse de la motivation humaine, a la determina¬ 
tion de valeurs et a la comprehension des philoso¬ 
phies sociales ou politiques sous-jacentes; il s’agit 
vraiment d’une justification, et non d’un calcul. 

La justification ne consiste done pas a etablir ^ 
qu’une valeur l’emporte clairement sur une autre, 
mais bien a degager la signification des valeurs en 
cause et a se demander si le legislateur, afin de con- 
cilier des interets opposes, a realise un equilibre a 
la fois rationnel et raisonnable. Dans le contexte 
de 1’analyse fondee sur la Charte, la proportion- 
nalite ne s’entend pas d’une solution parfaite, puis- 
que toute ponderation d’interets opposes implique 
qu’une valeur est jusqu’a un certain point privilegiee 
par rapport a une autre. 

92 

Dans 1’ensemble, il semble ressortir des argu¬ 
ments presentes a la Cour deux demarches permet- 
tant de trancher la question que souleve le present 
pourvoi. La premiere, celle choisie par le Juge en 
chef, peut etre qualifiee d’inclusive et reconnait a 
1’auteur d’un acte criminel grave incarcere pour 
deux ans ou plus le droit de prendre part au proces¬ 
sus democratique. Elle situe la participation demo- 
cratique au coeur de la readaptation, dans la mesure 
ou le detenu demeure un citoyen apte a exercer 
pleinement ses droits democratiques. De ce fait, le 
droit de vote sans restriction renforce la legitimite 
du gouvernement et confirme ou rehausse la qualite 
de citoyen du prisonnier ou sa position sociale. Les 
tenants de cette demarche laissent entendre que, s’il 
en etait autrement, la « dignite » ou la « valeur » 
des prisonniers serait compromise. Selon 1’autre 
point de vue, adopte par legislateur, le retrait tempo- 
raire du droit de vote au prisonnier favorise, en fait, 
la realisation des objectifs generaux de la sanction 
penale, y compris la readaptation, car il souligne 
1’importance de la responsabilite civique et le res¬ 
pect de la regie de droit. Selon ses tenants, la perte 
temporaire du droit de vote serait de nature a decou- 
rager la commission d’une infraction ou la recidive, 
et la perspective de le recouvrer inciterait le detenu 
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the significance of both are enhanced. Rather than 
undermine the dignity or worth of prisoners, the 
removal of their vote takes seriously the notion that 
they are free actors and attaches consequences to 
actions that violate certain core values as expressed 
in the Criminal Code. 


Both of these approaches, however, entail accept¬ 
ing logically prior political or social philosophies 
about the nature and content of the right to vote. 
The former approach, that accepted by the reasons 
of the Chief Justice, entails accepting a philosophy 
that preventing criminals from voting does damage 
to both society and the individual, and undermines 
prisoners’ inherent worth and dignity. The latter 
approach also entails accepting a philosophy, that 
not permitting serious incarcerated criminals to vote 
is a social rejection of serious crime which reflects a 
moral line which safeguards the social contract and 
the rule of law and bolsters the importance of the 
nexus between individuals and the community. Both 
of these social or political philosophies, however, 
are aimed at the same goal : that of supporting the 
fundamental importance of the right to vote itself. 
Further, both of these social or political philoso¬ 
phies are supported by the practices of the various 
Canadian provinces, the practices of other liberal 
democracies, and academic writings. Finally, nei¬ 
ther position can be proven empirically — rather, 
the selection of one over the other is largely a matter 
of philosophical preference. What is key to my 
approach is that the acceptance of one or the other of 
these social or political philosophies dictates much 
of the constitutional analysis which ensues, since 
the reasonableness of any limitation upon the right 
to vote and the appropriateness of particular penal 
theories and their relation to the right to vote will 
logically be related to whether or not the justifica¬ 
tion for that limitation is based upon an “acceptable” 
social or political philosophy. 


The reasons of the Chief Justice hold, at para. 18, 
that the challenge of the government is to present a 


a renoncer a l’activite criminelle. L’exclusion tem- 
poraire d’une forme de participation politique jume- 
lee a la privation de liberie accroit la signification 
de l’une et de T autre. Loin de saper la dignite ou la 
valeur des prisonniers, le retrait du droit de vote ren- 
force la notion que ce sont des personnes fibres de 
leurs actes et attache des consequences aux actions 
qui violent certaines valeurs fondamentales expri- 
mees dans le Code criminel. 

Toutefois, ces deux demarches supposent logi- 
quement que l’on adhere prealablement a une phi¬ 
losophic politique ou sociale donnee concernant la 
nature et la teneur du droit de vote. La premiere, 
celle acceptee par le Juge en chef, suppose T adhe¬ 
sion au principe selon lequel le fait d’empecher des 
criminels de voter porte prejudice tant a la societe 
qu’ a la personne et sape la valeur et la dignite intrin- 
seques des prisonniers. La seconde s’appuie egale- 
ment sur un principe philosophique : priver du droit 
de vote un detenu ayant perpetre un acte criminel 
grave emporte la reprobation sociale de cet acte. 
II s’agit de Tapplication d’un point de vue moral 
garantissant le respect du contrat social et de la regie 
de droit et affirmant Fimportance du hen entre les 
individus et la collectivite. Cependant, ces deux phi¬ 
losophies sociales ou politiques ont le meme objec- 
tif : affirmer Fimportance fondamentale du droit de 
vote comme tel. En outre, elles trouvent toutes deux 
des appuis dans les pratiques suivies dans differen- 
tes provinces canadiennes et dans d’autres democra- 
ties liberates, ainsi que dans les traites de doctrine. 
Enfin, aucune de ces deux positions ne peut etre 
prouvee empiriquement. Le choix de l’une plutot 
que F autre tient essentiellement a une preference 
philosophique. L’element cle de mon raisonne- 
ment est que F adhesion a l’une ou l’autre philoso¬ 
phic sociale ou politique determine en grande partie 
l’analyse constitutionnelle qui s’ensuit, car le carac- 
tere raisonnable de toute restriction du droit de vote 
et la pertinence de certaines theories penales et leur 
lien avec le droit de vote dependront logiquement de 
la question de savoir si la justification de la restric¬ 
tion se fonde sur une philosophic sociale ou politi¬ 
que « acceptable ». 

Au paragraphe 18 de ses motifs, le Juge en 
chef dit que le defi pour le gouvernement est de 
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justification that is “convincing, in the sense that it 
is sufficient to satisfy the reasonable person looking 
at all the evidence and relevant considerations, that 
the state is justified in infringing the right at stake 
to the degree it has”. I agree with this test, subject 
only to a recognition that as the context of the case 
at bar involves evaluating competing social or politi¬ 
cal philosophies, the analysis runs the risk of lapsing 
into the realm of ipse dixit. In the realm of compet¬ 
ing social or political philosophies, reasonableness 
is the predominant s. 1 justification consideration. 


The reasons of the Chief Justice apply some¬ 
thing seemingly more onerous than the “justifica¬ 
tion” standard referred to just above. She describes 
the right to vote as a “core democratic right” and 
suggests that its exemption from the s. 33 over¬ 
ride somehow raises the bar for the government in 
attempting to justify its restriction (paras. 13 and 
14). This altering of the justification standard is 
problematic in that it seems to be based upon the 
view that there is only one plausible social or politi¬ 
cal philosophy upon which to ground a justifica¬ 
tion for or against the limitation of the right. This 
approach, however, is incorrect on a basic reading 
of s. 1 of the Charter, which clearly does not con¬ 
strain Parliament or authorize this Court to prioritize 
one reasonable social or political philosophy over 
reasonable others, but only empowers this Court to 
strike down those limitations which are not reason¬ 
able and which cannot be justified in a free and dem¬ 
ocratic society. 


The analysis cannot be skirted by qualify¬ 
ing the right to vote as a core democratic right. It 
does not follow from the fact that Parliament is 
denied the authority to remove or qualify the right 
to vote in its sole discretion under s. 33 that limi¬ 
tations on that right may not be justified under s. 
1, or that a more onerous s. 1 analysis must neces¬ 
sarily apply. Constitutional writers and commenta¬ 
tors point out that s. 33 was a political compromise, 
meant to bring together provinces opposed to the 


presenter une justification qui soit « convaincante, 
c’est-a-dire qu’il suffit de convaincre la personne 
raisonnable prenant en compte tous les elements de 
preuve et toutes les considerations pertinentes que 
l’Etat est justifie de porter une telle atteinte au droit 
en question ». Je souscris a cette norme. Je signale 
cependant que, comme le contexte en l’espece exige 
P appreciation de philosophies sociales ou politiques 
opposees, l’analyse comporte le risque que Ton s’en 
remette a de simples assertions (ipse dixit). Devant 
des philosophies sociales ou politiques opposees, le 
principal facteur a prendre en consideration pour ce 
qui est de la justification en vertu de T article premier 
est le caractere raisonnable . 

Dans ses motifs, le Juge en chef applique une 
norme qui semble plus exigeante que celle de la 
«justification » mentionnee precedemment. Elle 
decrit le droit de vote comme etant un « droit demo- 
cratique fondamental » et laisse entendre que le fait 
qu’il ne puisse faire l’objet d’une derogation fondee 
sur Tart. 33 place en quelque sorte la barre haute 
pour le gouvernement lorsque vient le temps d’en 
justifier la restriction (par. 13 et 14). L’adoption de 
cette nouvelle norme de justification est problemati- 
que en ce sens qu’elle parait fondee sur l’avis qu’une 
seule philosophie sociale ou politique plausible est 
susceptible de justifier la restriction ou la non¬ 
restriction du droit. Elle est erronee au vu du libelle 
de T article premier de la Charte. II est clair que cette 
disposition n’oblige pas le legislateur ni n’autorise 
la Cour a etablir un ordre de priorite parmi differen- 
tes philosophies sociales ou politiques raisonnables, 
mais permet seulement a la Cour d’annuler une res¬ 
triction qui n’est pas raisonnable et qui ne peut etre 
justifiee dans le cadre d’une societe libre et demo- 
cratique. 

On ne peut eluder T analyse en qualifiant le droit 96 
de vote de droit democratique fondamental. Le 
fait que le Parlement n’a pas le pouvoir de retirer 
le droit de vote ou de l’assortir de conditions a sa 
seule discretion selon Tart. 33 ne signifie pas qu’il 
est impossible de justifier une restriction a ce droit 
en vertu de Tarticle premier ni qu’il faut absolu- 
ment appliquer un critere de justification plus strict 
pour une analyse fondee sur T article premier. Des 
auteurs et commentateurs constitutionnels ont fait 
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entrenchment of constitutional rights, with those in 
favour: P. Macklem et al., Canadian Constitutional 
Law (2nd ed. 1997), at pp. 597 and 646. Indeed 
Macklem et al. write at p. 597: “Added to the 
Charter at the last moment, this controversial provi¬ 
sion captured the final political compromise among 
the provinces and federal government that facili¬ 
tated the adoption of the Charter”. There is little evi¬ 
dence of the intention behind excluding democratic 
rights (along with mobility rights, language rights, 
and enforcement provisions) from the ambit of s. 33, 
nor has this Court ever seriously considered the sig¬ 
nificance of such exclusion. The Chief Justice’s con¬ 
clusion at para. 11 that “[t]he framers of the Charter 
signaled the special importance of this right... by 
exempting it from legislative override . . requires 
examination before it can be used as support for 
nearly insulating the right to vote from s. 1 limita¬ 
tions. In fact, s. 33 and s. 1 are clearly different in 
their purpose, and the Charter clearly distinguishes 
their application to the right to vote. It does not 
behoove the Court to read s. 33 into s. 3 by find¬ 
ing in s. 3, when divorced from s. 1, the statement 
of a political philosophy which preempts another 
political philosophy which is reasonable and justi¬ 
fied under the latter section. The Charter was not 
intended to monopolize the ideological space. 


There is a flaw in an analysis which suggests that 
because one social or political philosophy can be 
justified, it necessarily means that another social or 
political philosophy is not justified: in other words, 
where two social or political philosophies exist, it 
is not by approving one that you disprove the other. 
Differences in social or political philosophy, which 
result in different justifications for limitations upon 
rights, are perhaps inevitable in a pluralist society. 
That having been said, it is only those limitations 
which are not reasonable or demonstrably justified 
in a free and democratic society which are unconsti¬ 
tutional. Therefore, the most significant analysis in 


remarquer que Tart. 33 representait un compromis 
politique, destine a rapprocher les provinces hos- 
tiles a la consecration des droits constitutionnels 
et celles qui etaient en sa faveur : P. Macklem et 
autres, Canadian Constitutional Law (2 e ed. 1997), 
p. 597 et 646. Void ce qui est ecrit a la p. 597 : 
[TRADUCTION] « Ajoutee a la Charte au dernier 
moment, cette disposition controversee represente 
le compromis politique de derniere heure entre les 
provinces et le gouvernement federal qui a facilite 
Tadoption de la Charte ». II existe peu de preuve 
de l’intention du legislateur quant a l’exclusion des 
droits democratiques (au meme title que la liberie 
de circulation et d’etablissement. les droits linguis- 
tiques et les dispositions sur les recours) du champ 
d’application de Tart. 33. Par ailleurs, la Cour n’a 
jamais serieusement examine Timportance d’une 
telle exclusion. La conclusion du Juge en chef au 
par. 11 selon laquelle « [l]es redacteurs de la Charte 
ont souligne Timportance privilegiee que revet ce 
droit [. . .] en le soustrayant a Tapplication de Tart. 
33 (clause de derogation) » doit faire l’objet d’un 
examen avant que Ton puisse l’invoquer pour quasi- 
ment isoler le droit de vote des restrictions prevues a 
Tarticle premier. En fait, Tart. 33 et Tarticle premier 
ont des objets manifestement differents, et la Charte 
etablit une distinction claire quant a leur application 
au droit de vote. II n’appartient pas a la Cour d’in- 
terpreter Tart. 3 en fonction de Tart. 33 en trouvant 
dans Tart. 3, pris independamment de Tarticle pre¬ 
mier, l’enonce d’une philosophie politique qui en 
ecarte une autre, raisonnable et justifiee en vertu de 
Tarticle premier. La Charte n’a pas ete concue en 
vue de monopoliser l’espace ideologique. 

Est vide le raisonnement selon lequel, lors- 
qu’une philosophie sociale ou politique peut etre 
justifiee, il s’ensuit necessairement qu’une autre ne 
Test pas. En d’autres termes, en presence de deux 
philosophies sociales ou politiques, Tapprobation 
de Tune n’emporte pas la refutation de l’autre. Les 
divergences philosophiques d’ordre social ou poli¬ 
tique qui donnent lieu a differentes justifications de 
restrictions apportees a des droits sont peut-etre ine¬ 
vitables dans une societe pluraliste. Cela dit, seules 
sont inconstitutionnelles les restrictions qui ne sont 
pas raisonnables ou dont la justification ne peut 
se demontrer dans le cadre d’une societe libre et 
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this case is the examination of the social or political 
philosophy underpinning the justification advanced 
by the Crown. This is because it will indicate 
whether the limitation of the right to vote is reason¬ 
able and is based upon a justification which is capa¬ 
ble of being demonstrated in a free and democratic 
society. If the choice made by Parliament is such, 
then it ought to be respected. The range of choices 
made by different legislatures in different jurisdic¬ 
tions, which I will review below, supports the view 
that there are many resolutions to the particular 
issue at bar which are reasonable; it demonstrates 
that there are many possible rational balances. 

The role of this Court, when faced with compet¬ 
ing social or political philosophies and justifications 
dependent on them, is therefore to define the param¬ 
eters within which the acceptable reconciliation 
of competing values lies. The decision before this 
Court is therefore not whether or not Parliament has 
made a proper policy decision, but whether or not 
the policy position chosen is an acceptable choice 
amongst those permitted under the Charter. This 
was the view advanced by Linden J.A. for the Court 
of Appeal ([2000] 2 F.C. 117, at para. 60): 

Whether paragraph 51(e) of the Act is good penal 
policy or good public policy is not at issue in this appeal. 
It is not the role of this Court to decide what works with 
regard to penal policy and what does not. It is not the 
role of this Court to determine what theories of penology 
should be adopted by our elected legislatures. This case 
is about what, if anything. Parliament may or may not do 
to interfere with prisoner voting rights within the bounds 
of section 1 of the Charter. At issue is whether the statu¬ 
tory prohibition is sufficiently tailored and appropriately 
proportional, or whether Parliament must try again to 
fashion a still narrower bar, adopt a different approach, or 
abandon the objective altogether. [Emphasis in original.] 


This Court has often affirmed this view that courts 
must be cautious not to unduly interfere in decisions 
which involve the balancing of conflicting policy 
considerations: see Reference re Public Service 
Employee Relations Act (Alta.), [1987] 1 S.C.R. 
313, per Le Dain J., at p. 392; Canada v. Schmidt, 
[1987] 1 S.C.R. 500, per La Forest J., atpp. 522-23; 


democratique. En consequence, 1’analyse la plus 
determinante en l’espece est celle portant sur la phi¬ 
losophic sociale ou politique qui sous-tend la justi¬ 
fication invoquee par le ministere public. Cette ana¬ 
lyse permettra en effet de determiner si la restriction 
du droit de vote est raisonnable et fondee sur une 
justification qui puisse se demontrer dans le cadre 
d’une societe fibre et democratique. Si tel est le cas 
de la restriction en cause, le choix du legislateur doit 
etre respecte. On peut done conclure, a partir des 
solutions retenues dans differents ressorts et dont 
il est question ci-apres, qu’il y a de nombreuses 
manieres raisonnables de regler la question en litige, 
les dosages rationnels possibles etant multiples. 

98 

Face a des philosophies sociales ou politiques 
opposees et a des justifications fondees sur elles, la 
Cour est done appelee a definir les parametres d’une 
conciliation acceptable des differentes valeurs en 
cause. La Cour n’a done pas a determiner si le legis¬ 
lateur a pris ou non une bonne decision de politi¬ 
que generale, mais plutot si, parmi les positions de 
principe qu’autorise la Charte, celle qu’il a adoptee 
est acceptable. C’est le point de vue qu’a exprime 
le juge Linden, au nom de la Cour d’ appel federale 
([2000] 2 C.F. 117, par. 60) : 

L’appel ne porte pas sur la question de savoir si l’ali- 
nea 51e) constitue une politique penale ou gouvernemen- 
tale valable. II n’appartient pas a la Cour de decider ce 
qui convient ou non sur le plan de la politique penale. II 
n’est pas de son ressort de determiner quelles theories de 
la science penale devraient etre retenues par nos legisla¬ 
tures elues. L’instance porte sur les mesures attentatoires 
au droit de vote des prisonniers que le Parlement est auto¬ 
rise ou non a prendre, le cas echeant, en regard de l’article 
premier de la Charte. La question a trancher est celle de 
savoir si l’interdiction legale est suffisamment adaptee 
et bien proportionnee a son objectif, ou si le Parlement 
doit tenter d’edicter une autre interdiction de portee plus 
restreinte, adopter une approche differente ou renoncer 
carrement a son objectif. [Souligne dans l’original.] 

La Cour a dit a maintes reprises que les tribunaux 
devaient eviter toute ingerence indue dans des deci¬ 
sions comportant de la ponderation de considera¬ 
tions de principe opposees : voir Renvoi relatif a 
la Public Service Employee Relations Act (Alb.), 
[1987] 1 R.C.S. 313, le juge Le Dain, p. 392; 
Canada c. Schmidt, [1987] 1 R.C.S. 500, le juge 
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Canada (Auditor General) v. Canada (Minister of 
Energy, Mines and Resources), [1989] 2 S.C.R. 49, 
per Dickson C.J., at pp. 90-92. 

D) Symbolic Arguments and Evidentiary 
Problems 

A subject that is related to and follows from the 
above discussion concerning the evaluation of com¬ 
peting social or political philosophies is the role of 
symbolic arguments in Charter adjudication. In the 
context of the Charter analysis, it is important not 
to downplay the importance of symbolic or abstract 
arguments. Symbolic or abstract arguments cannot 
be dismissed outright by virtue of their symbolism: 
many of the great principles, the values upon which 
society rests, could be said to be symbolic. In fact, 
one of the more important dimensions of s. 3 of the 
Charter is clearly its symbolism: the affirmation of 
political equality reflected in all citizens being guar¬ 
anteed the right to vote, subject only to reasonable 
limits prescribed by law that can be demonstrably 
justified in a free and democratic society. The case at 
bar concerns debates about symbolism, as the argu¬ 
ments involved relate to abstract concepts such as 
democracy, rights, punishment, the rule of law and 
civic responsibility. To choose a narrow reading of 
rights over the objectives advanced by Parliament is 
to choose one set of symbols over another. 


In her reasons, the Chief Justice claims at para. 16 
that Parliament is relying on “lofty objectives”, and 
suggests at para. 23 that the presence of “symbolic 
and abstract” objectives is problematic. However, 
the reasons of the Chief Justice have the very same 
objective — to protect the value of the right to vote 
and the rule of law — and rely on equally vague 
concepts. Breaking down the meaning and value of 
the right to vote, one is unavoidably led to abstract 
and symbolic concepts such as the rule of law, the 
legitimacy of law and government, and the mean¬ 
ing of democracy. The Chief Justice discusses 
these concepts at length, along with theories of 


La Forest, p. 522-523; Canada (Verificateur gene¬ 
ral) c. Canada (Ministre de I’Energie, des Mines et 
des Ressources), [1989] 2 R.C.S. 49, le juge en chef 
Dickson, p. 90-92. 

D) Les arguments symboliques et les problemes de 
preuve 

L’expose qui precede concernant T appreciation 
de philosophies sociales ou politiques opposees 
souleve la question du role des arguments symboli¬ 
ques dans le cadre d’un examen fonde sur la Charte. 
Dans ce contexte, it importe de ne pas minimiser 
l’importance des arguments symboliques ou abs- 
traits. La nature de ces arguments ne justifie pas leur 
rejet pur et simple : bon nombre des grands princi- 
pes et des valeurs sur lesquels repose notre societe 
pourraient etre qualifies de symboliques. En fait, ce 
qui caracterise le plus l’art. 3 de la Charte est certai- 
nement son caractere symbolique : 1’affirmation de 
l’egalite politique se traduisant par l’octroi du droit 
de vote a tous les citoyens, sous reserve uniquement 
d’une restriction par une regie de droit, dans des 
limites qui soient raisonnables et dont la justifica¬ 
tion puisse se demontrer dans le cadre d’une societe 
libre et democratique. Bon nombre des arguments 
formules en l’espece portent sur le symbolisme en 
ce sens qu’ils comportent des notions abstraites 
comme la democratic, les droits, la punition, la pri¬ 
maute du droit et la responsabilite du citoyen. Opter 
pour une interpretation stride des droits au detri¬ 
ment des objectifs avances par le legislateur, c’est 
opter pour un ensemble de symboles au detriment 
d’un autre. 

Dans ses motifs, le Juge en chef soutient au par. 
16 que le legislateur s’appuie sur de « nobles objec¬ 
tifs » et laisse entendre au par. 23 que la presence 
d’objectifs « symboliques et abstraits » est proble- 
matique. Pourtant les motifs du Juge en chef ont 
exactement le meme objectif — proteger la valeur 
du droit de vote et la primaute du droit — et repo- 
sent sur des notions tout aussi vagues. Pour cerner 
la signification et la valeur du droit de vote, on doit 
necessairement recourir a des concepts abstraits et 
symboliques, tels la primaute du droit, la legitimite 
du droit et du gouvernement ainsi que la signifi¬ 
cation de la democratic. Le Juge en chef analyse 
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individual motivation. For instance, relying on the 
philosopher J. S. Mill, she suggests at para. 38 that 
“[t]o deny prisoners the right to vote is to lose an 
important means of teaching them democratic 
values and social responsibility”. This type of state¬ 
ment is as symbolic, abstract and philosophical as 
the government’s claim that denying serious incar¬ 
cerated criminals the right to vote will strengthen 
democratic values and social responsibility. 


Most of the evidence in this case is that of expert 
opinions on the matters of political theory, moral 
philosophy, philosophy of law, criminology, cor¬ 
rectional policy, and penal theory. I would suggest 
distinguishing between two kinds of expert evidence 
in this case. First, there is very limited social scien¬ 
tific evidence, e.g. in the held of criminology, that 
seeks to establish the practical or empirical conse¬ 
quences of maintaining or lifting the ban on prisoner 
voting. Second, there is copious expert testimony in 
the nature of legal and political philosophy. I do not 
think that the Court need necessarily defer to this 
second type of expertise, or take into account the 
“skill” and “reputation” of the experts in weighing 
this evidence (as the trial judge purported to do at 
[1996] 1 F.C. 857, at pp. 865-66). First, most if not 
all of the philosophers or theorists on which these 
experts rely never in fact even addressed the spe¬ 
cific issue of prisoner enfranchisement or disenfran¬ 
chisement. Second, legal theory expert testimony 
in this context essentially purports to justify axi¬ 
omatic principles. Therefore, these arguments are 
either persuasive or not. In this context, it is appro¬ 
priate for courts to look not only to such theoretical 
arguments but also beyond, to factors such as the 
extent of public debate on an issue, the practices 
of other liberal democracies and, most especially, 
to the reasoned view of our democratically elected 
Parliament. 


The evidence in this case, offered by both the 
appellants and the Crown, is abstract and symbolic 
and does not lend itself to being easily demonstrated. 


longuement ces concepts, se fondant sur des theo¬ 
ries de la motivation individuelle. Ainsi, citant 
le philosophe J. S. Mill au par. 38, elle ecrit que 
« [p]river les prisonniers du droit de vote equivaut 
a abandonner un important moyen de leur inculquer 
des valeurs democratiques et le sens des responsa- 
bilites sociales. » Ce genre de declaration est aussi 
symbolique, abstrait et philosophique que la these 
du gouvernement, a savoir que le retrait du droit de 
vote aux detenus ayant commis des actes criminels 
graves renforcera les valeurs democratiques et la 
responsabilite sociale. 

En l’espece, la preuve est constitute principale- 
ment d ’ avis d ’ experts en matiere de theorie politique, 
d’ethique, de philosophic du droit, de criminologie, 
de principes correctionnels et de theorie penale. 

II convient, selon moi, de regrouper ces elements 
de preuve dans deux categories. Premierement, la 
preuve relevant des sciences sociales, notamment 
de la criminologie, et tendant a etablir les conse¬ 
quences pratiques ou empiriques de Fhabilite ou 
de l’inhabilite des detenus a voter est tres tenue. 
Deuxiemement, la preuve d’expert est abondante 
dans le domaine de la philosophic du droit et de la 
philosophic politique. Je ne crois pas que la Cour 
doive necessairement s’en remettre a cette seconde 
categorie ou tenir compte de la « competence » ou 
de la « renommee » des experts pour soupeser cette 
preuve (comme le juge de premiere instance a dit le 
faire ([1996] 1 C.F. 857, p. 865-866)). Tout d’abord, 
la plupart des philosophes ou des theoriciens, sinon 
tous, sur lesquels s’appuient ces experts, n’abordent 
en fait jamais la question precise du droit de vote des 
prisonniers. D’autre part, le temoignage d’un theori- 
cien du droit vise essentiellement, dans ce contexte, 
a justifier des enonces axiomatiques. Ces arguments 
sont done convaincants ou non. Dans ce contexte, 
les tribunaux doivent tenir compte non seulement 
de ces arguments theoriques, mais egalement de 
facteurs comme Fimportance du debat public que 
suscite une question, les solutions appliquees dans 
d’autres democraties liberates et, surtout, l’opinion 
eclairee de notre Parlement democratiquement elu. 

La preuve offerte tant par les appelants que par ' 
le ministere public est abstraite et symbolique et 
son caractere probant n’est pas facile a etablir. Par 
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For example, it was submitted before this Court that 
the Crown ought to have to demonstrate actual ben¬ 
efits or actual effectiveness of the provision which 
Parliament has chosen. On the facts, this is a nearly 
impossible task. The same demand, however, if 
made with regard to the effectiveness of the Criminal 
Code in general or in its specific provisions, would 
raise similar challenges: can it be shown that the 
Criminal Code is generally effective? It is as if to 
say that because there are still criminals, we ought to 
do away with the Criminal Code, because the exist¬ 
ence of crime itself points towards an effectiveness 
problem. Symbolic or abstract arguments must be 
examined seriously for what they are, because that 
is effectively all that is before this Court. Further, 
one must not deny that the choices between and the 
interpretation of these symbolic or abstract argu¬ 
ments are clearly connected to significant concrete 
effects. 

A key justification before this Court, to be ana¬ 
lysed in depth below, is that serious crime reflects 
contempt for the rule of law and a rejection of the 
basis for the operation of a free and democratic 
society. This, if it is symbolic or abstract, reflects a 
core value of the community, a value that is reflected 
throughout the Criminal Code and in the provision 
before us today. As will be argued below, this value 
is based on a reasonable social or political philoso¬ 
phy. Temporarily removing the vote from serious 
criminal offenders while they are incarcerated is 
both symbolic and concrete in effect. Returning it 
on being released from prison is the same. 


E) “Dialogue ” and Deference 

Linden J.A., in the Federal Court of Appeal 
below, stressed the importance of deference to 
Parliament. In para. 56 of his reasons, he stated: 

This case is another episode in the continuing dia¬ 
logue between courts and legislatures on the issue of 
prisoner voting. In 1992 and 1993, two appeal courts 
and the Supreme Court of Canada held that a blanket 
disqualification of prisoners from voting, contained in 
earlier legislation which was challenged, violated section 
3 of the Charter and could not be saved by section 1 of 


exemple, on a fait valoir devant la Cour qu’il incom- 
bait au ministere public de faire la preuve de l’effi¬ 
cacite ou des avantages reels de la disposition pour 
laquelle le legislateur a opte. Vu les circonstances 
de Pespece, il s’agit presque d’une mission impos¬ 
sible. Cependant, si elle visait l’efficacite du Code 
criminel en general, ou de certaines de ses dispo¬ 
sitions, cette exigence poserait la meme difficult^ : 
peut-on etablir l’efficacite generale du Code crimi- 
nell C’est comme dire : puisqu’il y a encore des 
criminels, il faut abroger le Code criminel , la per- 
sistance de la criminalite faisant ressortir son inef- 
ficacite. Les arguments symboliques ou abstraits 
doivent faire l’objet d’un examen serieux, compte 
tenu de leur nature, parce qu’ils constituent en fait 
toute la preuve dont dispose la Cour. De plus, il faut 
reconnaitre que T interpretation de ces arguments et 
Fadhesion a Fun d’eux ont manifestement des con¬ 
sequences importantes sur le plan pratique. 

La principale justification avancee en l’espece, 
qui fait l’objet d’une analyse approfondie ci-apres, 
est que les actes criminels graves traduisent le mepris 
de la primaute du droit et le rejet des assises d’une 
societe libre et democratique. Cet argument, s’il est 
symbolique ou abstrait, reflete une valeur fonda- 
mentale de la collectivite, une valeur qui impregne 
toutes les dispositions du Code criminel, de meme 
que la disposition contestee en Pespece. Comme 
je vais m’employer a le demontrer, cette valeur se 
fonde sur une philosophic sociale ou politique rai- 
sonnable. Priver du droit de vote 1’auteur d’un acte 
criminel grave pour la duree de son incarceration a 
un effet a la fois symbolique et tangible. Lui rendre 
ce droit a sa sortie de prison a le meme effet. 

E) « Le dialogue » et la retenue 

Le juge Linden de la Cour d’appel federale a sou- 
ligne l’importance de faire preuve de retenue vis-a- 
vis des decisions du Parlement. Void ce qu’il dit au 
par. 56 de ses motifs : 

L’instance represente un nouvel episode du dialogue 
incessant entre les tribunaux et les legislatures sur la 
question du vote des prisonniers. En 1992 et 1993, deux 
tribunaux d’appel et la Cour supreme du Canada ont 
statue que l’inhabilite generale des prisonniers a voter, 
prevue par 1’ancienne loi alors contestee, contrevenait 
a Particle 3 de la Charte et ne pouvait etre validee par 


2002 SCC 68 (Can LI I) 



[2002] 3 R.C.S. 


SAUVE C. CANADA (DIR. GEN. DES ELECTIONS) Le juge Gonthier 


577 


the Charter. Parliament responded to this judicial advice 
by enacting legislation aimed at accomplishing part of its 
objectives while complying with the Charter. That legis¬ 
lation, which is being challenged in this case, disqualifies 
from voting only prisoners who are serving sentences of 
two years or more. [Footnotes omitted.] 

This Court has stressed the importance of “dia¬ 
logue” in Vriend v. Alberta, [1998] 1 S.C.R. 493, 
at paras. 138-39, and in Mills, supra, at paras. 
20, 57 and 125. (See also R W. Hogg and A. A. 
Bushell. “The Charter Dialogue Between Courts 
and Legislatures” (1997), 35 Osgoode Hall L.J. 
75.) I am of the view that since this case is about 
evaluating choices regarding social or political phi¬ 
losophies and about shaping, giving expression, and 
giving practical application to values, especially 
values that may lie outside the Charter but are of 
fundamental importance to Canadians, “dialogue” 
is of particular importance. In my view, especially 
in the context of the case at bar, the heart of the 
dialogue metaphor is that neither the courts nor 
Parliament hold a monopoly on the determination of 
values. Importantly, the dialogue metaphor does not 
signal a lowering of the s. 1 justification standard . It 

simply suggests that when, after a full and rigorous 
s. 1 analysis, Parliament has satisfied the court that 
it has established a reasonable limit to a right that is 
demonstrably justified in a free and democratic soci¬ 
ety, the dialogue ends; the court lets Parliament have 
the last word and does not substitute Parliament’s 
reasonable choices with its own. 


Linden J.A. stressed the need for deference to 
Parliament’s having chosen to draw a particular 
line regarding which criminal offences are serious 
enough to warrant the loss of the vote. I suggest that 
regardless of the relationship between the timing of 
the Royal Assent to the modifications to s. 51(e) of 
the Act and the decision of this Court in the first 
Sauve case, there has been, generally, “dialogue” 
undertaken between the courts and Parliament. 
“Dialogue” has existed insofar as Parliament had 
been addressing, since well before the decision of 
the Court of Appeal below, an evaluation of the 


Particle premier de la Charte. Le Parlement a reagi a cette 
opinion judiciaire en edictant des dispositions legislatives 
visant a realiser en partie ses objectifs, tout en respectant 
la Charte. Ces dispositions, qui sont contestees en l’es- 
pece, ne privent du droit de vote que les prisonniers qui 
purgent une peine de deux ans ou plus. [Notes omises.] 

La Cour a souligne l’importance du « dialo¬ 
gue » dans Vriend c. Alberta, [1998] 1 R.C.S. 
493, par. 138-139, et Mills, precite, par. 20, 57 et 
125. (Voir egalement P. W. Hogg et A. A. Bushell, 
« The Charter Dialogue Between Courts and 
Legislatures » (1997), 35 Osgoode Hall L.J. 75.) La 
Cour etant appelee a se prononcer sur des choix en 
matiere de philosophies sociales ou politiques et a 
faconner des valeurs — dont certaines sont suscepti- 
bles d’etre etrangeres a la Charte, mais de revetir une 
importance fondamentale pour les Canadiens —, 
a les formuler et a leur donner une application prati¬ 
que, j’estime que le « dialogue » s’impose tout par- 
ticulierement en l’espece. A mon sens, surtout dans 
les circonstances de l’espece, la metaphore du dia¬ 
logue signifie que ni les tribunaux ni le Parlement 
n’ont le monopole de la determination des valeurs. 
L’important est que la metaphore du dialogue ne 
signifie pas un affaiblissement de la norme de jus¬ 

tification en application de 1’article premier . Elle 
signifie simplement que, lorsque le legislateur, apres 
une analyse complete et rigoureuse fondee sur 1’ar¬ 
ticle premier, a convaincu le tribunal qu’il a apporte 
a un droit une restriction raisonnable dont la justifi¬ 
cation peut se demontrer dans le cadre d’une societe 
libre et democratique, le « dialogue » prend fin; les 
tribunaux reconnaissent que le dernier mot appar- 
tient au Parlement et ne substituent pas leur choix 
aux choix raisonnables du legislateur. 

Le juge Linden a insiste sur la necessite de res¬ 
pecter la limite fixee par le legislateur quant aux 
actes criminels qui sont suffisamment graves pour 
justifier le retrait du droit de vote. Que Ton puisse ou 
non etablir une correlation entre la date de la sanc¬ 
tion royale des modifications apportees a l’al. 5 \e) 
de la Loi et T arret de la Cour dans la premiere affaire 
Sauve, un « dialogue » a generalement eu lieu entre 
les tribunaux et le legislateur. II y a eu « dialogue » 
dans la mesure oil, bien avant la decision de la Cour 
d’appel federale, le legislateur a examine la nature 
du droit de vote et, plus particulierement, la question 
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nature of the right to vote, and specifically, the issue 
of prisoner disenfranchisement. This evaluation was 
obviously undertaken with the many cases concern¬ 
ing prisoner disenfranchisement that had occurred 
up to that point in mind, including: Re Jolivet and 
The Queen (1983), 1 D.L.R. (4th) 604 (B.C.S.C.); 
Gould v. Canada (Attorney General), [1984] 2 
S.C.R. 124, aff’g [1984] 1 F.C. 1133 (C.A.), rev’g 
[1984] 1 F.C. 1119 (T.D.); Levesque v. Canada 
(Attorney General), [1986] 2 F.C. 287 (T.D.); 
Badger v. Attorney-General of Manitoba (1986), 
30 D.L.R. (4th) 108 (Man. Q.B.), aff’d (1986), 32 
D.L.R. (4th) 310 (Man. C.A.); Badger v. Canada 
(Attorney General) (1988), 55 Man. R. (2d) 211 
(Q.B.), rev’d (1988), 55 D.L.R. (4th) 111 (Man. 
C.A.), leave to appeal refused, [1989] 1 S.C.R. v; 
Sauve v. Canada (Attorney General) (1988), 66 
O.R. (2d) 234 (H.C.), rev’d (1992), 7 O.R. (3d) 
481 (C.A.); Belczowski v. Canada, [1991] 3 F.C. 
151 (T.D.), aff’d [1992] 2 F.C. 440 (C.A.). What is 
also particularly relevant is that s. 51(e) of the Act 
received Royal Assent on May 6, 1993, well after 
both the Ontario Court of Appeal handed down its 
decision in the first Sauve case (March 25, 1992) 
and the Federal Court of Appeal handed down its 
decision in Belczowski (February 17, 1992). 

I note as well that a Royal Commission on 
Electoral Reform and Party Financing, the “Lortie 
Commission”, was established in November 1989. 
The Final Report of that Commission was submitted 
to Cabinet in November 1991. That report canvassed 
specifically the issue of the disqualification of cer¬ 
tain groups of voters, including prison inmates. 

To repeat: deference does not mean that this 
Court must not rigorously examine the justifica¬ 
tions presented by the Crown for s. 51(e) of the Act. 
As Iacobucci J. noted in his partial dissent in Little 
Sisters Book and Art Emporium v. Canada (Minister 
of Justice), [2000] 2 S.C.R. 1120, 2000 SCC 69, at 
para. 221: “While deference is appropriate, our Court 
cannot abdicate its duty to demand that the govern¬ 
ment justify legislation limiting Charter rights.” 
This point was also discussed by McLachlin J. in 
RJR-MacDonald, supra, at para. 136, explaining 
that there is a fine line between the appropriateness 


de l’inhabilite des prisonniers a voter. Cet examen 
faisait manifestement suite aux nombreuses deci¬ 
sions judiciaries rendues a ce sujet, dont : Re 
Jolivet and The Queen (1983), 1 D.L.R. (4th) 604 
(C.S.C.-B.); Gould c. Canada (Procureur gene¬ 
ral), [1984] 2 R.C.S. 124, conf. [1984] 1 C.F. 1133 
(C.A.), inf. [1984] 1 C.F. 1119 (l re inst.); Levesque 
c. Canada (Procureur general), [1986] 2 C.F. 287 
(l re inst.); Badger c. Attorney-General of Manitoba 
(1986), 30 D.L.R. (4th) 108 (B.R. Man.), conf. par 
(1986), 32 D.L.R. (4th) 310 (C.A. Man.); Badger 
c. Canada (Attorney General) (1988), 55 Man. R. 
(2d) 211 (B.R.), inf.’par (1988), 55 D.L.R. (4th) 177 
(C.A. Man.), autorisation de pourvoi refusee, [1989] 
1 R.C.S. v; Sauve c. Canada (Attorney General) 
(1988), 66 O.R. (2d) 234 (H.C.), inf. par (1992), 7 
O.R. (3d) 481 (C.A.); Belczowski c. Canada, [1991] 
3 C.F. 151 (l re inst.), conf. par [1992] 2 C.F. 440 
(C.A.). Un autre facteur fort pertinent est que l’al. 
51e) de la Loi a obtenu la sanction royale le 6 mai 
1993, soit bien apres que la Cour d’appel de l’On- 
tario eut rendu sa decision dans la premiere affaire 
Sauve (25 mars 1992) et que la Cour d’appel fede- 
rale eut prononce 1’arret Belczowski (17 fevrier 
1992). 

Je remarque par ailleurs que la Commission 
royale sur la reforme electorate et le financement 
des partis, la « Commission Lortie », a ete mise sur 
pied en novembre 1989. Elle a presente son rapport 
final au Cabinet en novembre 1991. Dans ce rapport, 
elle analysait precisement la question du retrait du 
droit de vote a certaines categories d’electeurs, dont 
les prisonniers. 

Je le repete : la retenue judiciaire ne signifie pas 
que la Cour ne doit pas examiner rigoureusement 
les justifications presentees par le ministere public a 
l’appui de l’al. 51 e) de la Loi. Comme l’a fait remar- 
quer le juge Iacobucci, dissident en partie, dans 
Little Sisters Book and Art Emporium c. Canada 
(Ministre de la Justice), [2000] 2 R.C.S. 1120, 2000 
CSC 69, par. 221, « [q]uoiqu’il convienne de faire 
montre de deference, notre Cour ne peut pas faire 
abstraction de Tobligation qui lui incombe d’exiger 
du gouvernement qu’il justifie les mesures legislati¬ 
ves restreignant des droits garantis par la Charte ». 
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of deference and the role of this Court to safeguard 
Charter rights: 


. . . care must be taken not to extend the notion of defer¬ 
ence too far. Deference must not be carried to the point 
of relieving the government of the burden which the 
Charter places upon it of demonstrating that the limits 
it has imposed on guaranteed rights are reasonable and 
justifiable. Parliament has its role: to choose the appro¬ 
priate response to social problems within the limiting 
framework of the Constitution. But the courts also have 
a role: to determine, objectively and impartially, whether 
Parliament’s choice falls within the limiting framework 
of the Constitution. The courts are no more permitted to 
abdicate their responsibility than is Parliament. To carry 
judicial deference to the point of accepting Parliament’s 
view simply on the basis that the problem is serious and 
the solution difficult, would be to diminish the role of 
the courts in the constitutional process and to weaken the 
structure of rights upon which our constitution and our 
nation is founded. 

Most basically, what the commentary regard¬ 
ing “dialogue” and deference goes to in this case 
is keeping in mind the importance of what was dis¬ 
cussed above regarding the existence of competing 
social or political philosophies when embarking 
upon flexible and contextual s. 1 Charter analysis. 
In the specific factual context of the case at bar, I 
think that this challenge was well summarized by 
Lord Justice Kennedy in a recent case from the 
United Kingdom regarding prisoner disenfranchise¬ 
ment in the context of the U.K.’s incorporation in 
the Human Rights Act 1998 (U.K.), 1998, c. 42, 
of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (also 
known as the European Convention on Human 
Rights {“ECHR")), 213 U.N.T.S. 221. In Pearson v. 
Secretary of State for the Home Department, [2001] 
E.W.J. No. 1566 (QL) (Div. Ct.), Lord Justice 
Kennedy stated, at para. 23: 

As Parliament has the responsibility for deciding what 
shall be the consequences of conviction by laying down 
the powers and duties of a sentencing tribunal or other 
body it necessarily follows that lines have to be drawn. 


Le juge McLachlin s’est egalement prononcee sur la 
question dans RJR-MacDonald, precite, par. 136, ou 
elle a explique qu’il existe un equilibre subtil entre 
l’opportunite de faire preuve de retenue et le role 
qu’a la Cour de proteger les droits conferes par la 
Charte : 

. . . il faut prendre soin de ne pas pousser trop loin la 
notion du respect. Le respect porte ne doit pas aller jus- 
qu’au point de liberer le gouvernement de l’obligation 
que la Charte lui impose de demontrer que les restric¬ 
tions qu’il apporte aux droits garantis sont raisonnables et 
justifiables. Le Parlement a son role : choisir la reponse 
qui convient aux problemes sociaux dans les limites pre- 
vues par la Constitution. Cependant, les tribunaux ont 
aussi un role : determiner de fagon objective et impartiale 
si le choix du Parlement s’inscrit dans les limites prevues 
par la Constitution. Les tribunaux n’ont pas plus le droit 
que le Parlement d’abdiquer leur responsabilite. Les tri¬ 
bunaux se trouveraient a diminuer leur role a l’interieur 
du processus constitutionnel et a affaiblir la structure des 
droits sur lesquels notre constitution et notre nation sont 
fondees, s’ils portaient le respect jusqu’au point d’accep- 
ter le point de vue du Parlement simplement pour le motif 
que le probleme est serieux et la solution difficile. 

Plus fondamentalement, ce qu’il faut retenir en 
l’espece des observations sur le « dialogue » et la 
retenue judiciaire c’est que, au moment d’entrepren- 
dre, de maniere souple et contextuelle, T analyse 
fondee sur 1’article premier de la Charte, il faut se 
rappeler 1’ importance des considerations preceden- 
tes concernant T existence de philosophies sociales 
ou politiques opposees. Vu les circonstances de la 
presente affaire, je crois que le lord juge Kennedy a 
bien resume cette obligation dans une affaire britan- 
nique recente portant sur l’inhabilite des detenus a 
voter au regard de 1’ integration dans la loi nationale 
(la Human Rights Act 1998 (R.-U.), 1998, ch. 42) de 
la Convention de sauvegarde des droits de I’homme 
et des libertes fondamentales (egalement appelee 
Convention europeenne des droits de I’homme) 
(« CEDH »)), 213 R.T.N.U. 221. Dans Pearson 
c. Secretary of State for the Home Department, 
[2001] E.W.J. No. 1566 (QL) (Div. Ct.), le lord juge 
Kennedy declare au par. 23 : 

[TRADUCTION] Comme il appartient au Parlement 
de decider des consequences d’une declaration de cul- 
pabilite en etablissant les attributions et les obligations 
du tribunal (ou autre organisme) qui inflige la peine, il 
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and that on subsequent examination a case can be made 
in favour of the line being drawn somewhere else, but in 
deference to the legislature courts should not easily be 
persuaded to condemn what has been done, especially 
where it has been done in primary legislation after careful 
evaluation and against a background of increasing public 
concern about crime. 


F) A Rational and Reasonable Social or Political 
Philosophy Underpins the Crown’s Justification 
for the Limitation of the Section 3 Right 

What social or political philosophy has motivated 
Parliament to insist on the temporary disenfranchise¬ 
ment of prisoners? Is it reasonable and rational? 
I suggest that, in enacting s. 51(e) of the Act and 
in providing a justification of that provision before 
the courts, Parliament has indicated that it has drawn 
a line. This line reflects a moral statement about 
serious crime, and about its significance to and 
within the community. The core of this moral state¬ 
ment is the denunciation of serious crime, serious 
antisocial acts. Parliament has indicated that crimi¬ 
nal conduct of such severity that it warrants impris¬ 
onment for a sentence of two years or more also car¬ 
ries with it the disenfranchisement of the offender 
for the duration of his or her incarceration. Most 
importantly, as I will develop below, this basis for 
the Crown’s justification is both rational and reason¬ 
able. 

The fact that the line drawn is related to sen¬ 
tences which flow from the commission of crimes 
under the Criminal Code is of great relevance. As 
noted above, this Court has held that the Criminal 
Code and its provisions are declaratory of values, 
values on which society rests: see Keegstra, supra, 
at pp. 769 and 787. Therefore, it is perfectly appro¬ 
priate to look to these underlying values and their 
explanation to assist in the seeking of a reconcilia¬ 
tion of the competing interests at hand. With regard 
to importing such values into Charter analysis, I 
refer not only to my discussion above regarding 
reading s. 3 of the Charter with s. 1, but also to the 
oft-cited statement by Dickson C.J. for the majority 
in Slaight Communications , supra, at p. 1056, that 


s’ensuit necessairement que la ligne de demarcation doit 
etre tracee quelque part et que, lors d’un examen ulte- 
rieur, on pourra soutenir que la ligne aurait du etre tracee 
ailleurs. Cependant, par respect pour le legislateur, les 
tribunaux ne doivent pas se laisser facilement convaincre 
de condamner une mesure legislative, surtout lorsqu’elle 
a ete adoptee dans le cadre d’une loi principale a Tis¬ 
sue d’une evaluation minutieuse et dans le contexte de 
T inquietude croissante de la population face a la crimi- 
nalite. 

F) Une philosophic sociale ou politique a la fois 
rationnelle et raisonnable sous-tend la justifi¬ 
cation, avancee par le ministere public, de la 
restriction du droit garanti a Part. 3 

Quelle philosophie sociale ou politique a amene 
le Parlement a priver temporairement les prisonniers 
du droit de vote? Est-elle raisonnable et rationnelle? 
Selon moi, l’adoption de Tal. 51e) de la Loi et sa 
justification devant les tribunaux indiquent que le 
legislateur a trace une ligne. La limite ainsi etablie 
reflete une prise de position morale vis-a-vis des 
actes criminels graves et de leur signification pour la 
collectivite. Cette prise de position morale de nonce 
essentiellement les crimes et les comportements 
antisociaux graves. Le Parlement a indique que le 
comportement criminel dont la gravite justifie une 
peine d’emprisonnement de deux ans ou plus a aussi 
pour consequence la privation du droit de vote pour 
la duree de Pincarceration. Mais surtout, comme je 
Texplique plus loin, ce fondement de la justification 
avancee par le ministere public est a la fois rationnel 
et raisonnable. 

Le fait que la ligne de demarcation soit tracee 
en fonction des peines infligees par suite de la 
perpetration de crimes prevus dans le Code cri¬ 
minel est tres pertinent. Je le repete, la Cour a 
statue que le Code criminel enonce les valeurs sur 
lesquelles se fonde notre societe : voir Keegstra, 
precite, p. 769 et 787. II est done tout a fait oppor- 
tun de tenir compte de ces valeurs sous-jacentes 
et de leur raison d’etre pour la conciliation des 
interets qui s’opposent en l’espece. Quant a P in¬ 
tegration de ces valeurs a 1’analyse fondee sur la 
Charte, je renvoie non seulement aux remarques 
anterieures concernant Tinterpretation de Part. 3 
de pair avec Particle premier de la Charte, mais 
egalement au passage maintes fois cite des motifs 
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“[t]he underlying values of a free and democratic 
society both guarantee the rights in the Charter and, 
in appropriate circumstances, justify limitations 
upon those rights.” 


In my concurring opinion in Butler, supra, I dis¬ 
cussed the legitimate role of the state to act on the 
basis of morality. I stated, at p. 522, that “I cannot 
conceive that the State could not legitimately act on 
the basis of morality. Since its earliest Charter pro¬ 
nouncements, this Court has acknowledged this pos¬ 
sibility”. I continued at pp. 523-24: 

In a pluralistic society like ours, many different concep¬ 
tions of the good are held by various segments of the 
population. The guarantees of s. 2 of the Charter protect 
this pluralistic diversity. However, if the holders of these 
different conceptions agree that some conduct is not 
good, then the respect for pluralism that underlies s. 2 of 
the Charter becomes less insurmountable an objection to 
State action .... In this sense a wide consensus among 
holders of different conceptions of the good is necessary 
before the State can intervene in the name of morality. 
This is also comprised in the phrase “pressing and sub¬ 
stantial”. 

This view of the role of morality in law has been 
developed by Professor J. Raz, who states in his 
book The Morality of Freedom (1986), at p. 133, 
that “. . . it is the goal of all political action to enable 
individuals to pursue valid conceptions of the good 
and to discourage evil or empty ones”. I agree with 
this view. In Making Men Moral (1993), at p. 170, 
Professor R. P. George describes Professor Raz’s 
view as the following: 

. . . political theory cannot prescind from questions of 
individual morality — it cannot simply leave individual 
morality to the individual. The principles of political 
morality are tightly connected to the principles that 
establish the moral rectitude or culpability of individual 
action. He [Professor Raz] does not conclude that the 
state is warranted in enforcing every moral norm; but he 
does argue that the state cannot adopt a position of neu¬ 
trality with respect to these norms. 


du juge en chef Dickson, s’exprimant au nom 
des juges majoritaires, dans Slaight Communica¬ 
tions, precite, p. 1056 : « Les valeurs fondamen- 
tales d’une societe libre et democratique garantis- 
sent les droits prevus dans la Charte et, lorsque 
cela est indique, justifient la restriction de ces 
droits ». 

Dans Butler, precite, je me suis prononce, dans 111 
mes motifs concourants, sur le pouvoir legitime de 
l’Etat d’agir en se fondant sur la moralite et j’ai dit 
a la p. 522 : «je ne puis concevoir que l’Etat ne 
puisse legitimement agir en se fondant sur la mora¬ 
lite. Depuis ses premieres decisions concernant la 
Charte, la Cour a reconnu cette possibility ». Puis 
j’ai ajoute aux p. 523-524 : 

Dans une societe pluraliste comme la notre, les divers 
segments de la population ont maintes conceptions 
differentes de ce qui est bien. Les garanties prevues a 
Part. 2 de la Charte protegent cette diversite pluraliste. 
Cependant, si les tenants de ces diverses conceptions 
reconnaissent qu’une conduite donnee n’est pas bonne, 
alors le respect du pluralisme qui sous-tend l’art. 2 de 
la Charte devient une objection moins insurmontable a 
l’intervention de l’Etat [. . .] En ce sens, il doit exister un 
vaste consensus entre les tenants des diverses conceptions 
du bien pour que l’Etat puisse intervenir en invoquant la 
moralite. Cela est egalement compris dans l’expression 
« urgent et reel ». 

112 

Le professeur J. Raz a developpe cette con¬ 
ception du role de la moralite dans le droit. Dans 
son ouvrage The Morality of Freedom (1986), 
il dit ce qui suit a la p. 133 : [TRADUCTION] « le but 
de toute action politique est d’inciter les individus 
a rechercher de justes conceptions du bien et a se 
detoumer des mauvaises ou de celles qui sont creu- 
ses ». Je partage ce point de vue. Dans son ouvrage 
Making Men Moral (1993), p. 170, le professeur 
R. R George decrit ainsi la these du professeur Raz : 

[TRADUCTION] ... la theorie politique ne peut etre dis- 
sociee des questions de moralite individuelle — elle ne 
peut pas simplement confier a l’individu le soin de definir 
la moralite individuelle. Les principes de moralite poli¬ 
tique sont etroitement lies aux principes qui etablissent 
la droiture morale ou la responsabilite de chacun vis-a- 
vis de ses actes. Le professeur Raz ne conclut pas que 
l’Etat est justifie d’appliquer toute norme morale; mais 
il soutient que l’Etat ne peut etre neutre vis-a-vis de ces 
normes. 
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In my view, the real challenge is not justifying 
state activity on the basis of morality in the abstract, 
but determining which specific moral claims are 
sufficient to warrant consideration in determining 
the extent of Charter rights. As I quoted in Butler, 
supra, at p. 523, Professor R. Dworkin’s Taking 
Rights Seriously (1977) notes, at p. 255, that: 

The claim that a moral consensus exists is not itself 
based on a poll. It is based on an appeal to the legislator’s 
sense of how his community reacts to some disfavored 
practice. But this same sense includes an awareness of 
the grounds on which that reaction is generally sup¬ 
ported. If there has been a public debate involving the 
editorial columns, speeches of his colleagues, the testi¬ 
mony of interested groups, and his own correspondence, 
these will sharpen his awareness of what arguments and 
positions are in the field. He must sift these arguments 
and positions, trying to determine which are prejudices 
or rationalizations, which pre- suppose general principles 
or theories vast parts of the population could not be sup¬ 
posed to accept, and so on. 


The issue is therefore identifying what amounts to 
a fundamental enough conception of morality. In 
Butler, supra, at p. 523, I developed reasoning to 
assist in such identification. The first inquiry to be 
satisfied is that the moral claim is grounded, mean¬ 
ing that it “. . . must involve concrete problems such 
as life, harm, well-being . . . and not merely dif¬ 
ferences of opinion or of taste. Parliament cannot 
restrict Charter rights simply on the basis of dislike; 
this is what is meant by the expression ‘substantial 
and pressing’ concern”. The second inquiry is that 
“. . . a consensus must exist among the population 
on these claims. They must attract the support of 
more than a simple majority of people”. 


In the case at bar, the provision in question 
denounces serious crime, with a view to enhanc¬ 
ing the general purposes of the criminal sanction 
and to promoting civic responsibility and the rule 
of law. Surely such objectives qualify as reflecting 
a “fundamental conception of morality”. Attention 
to what is “moral” is concerned . . with the 


J’estime que le veritable defi n’est pas de justifier 
l’activite de l’Etat sur le fondement de la moralite 
dans l’abstrait, mais bien de decider quelles preten¬ 
tions morales meritent d’etre prises en consideration 
pour determiner la portee des droits garantis par la 
Charte. Dans Butler, precite, p. 523, je citais le pro- 
fesseur R. Dworkin, Taking Rights Seriously (1977), 
p. 255 : 

[TRADUCTION] La pretention qu’il existe un consen¬ 
sus moral ne repose pas sur un sondage. Elle se fonde 
sur la fagon dont le legislateur per§oit la reaction de 
la societe face a certaines pratiques desapprouvees. 
Toutefois, le legislateur doit aussi etre conscient des 
motifs sur lesquels cette reaction se fonde generalement. 
S’il y a eu un debat public qui a donne lieu a des edito- 
riaux dans les journaux, a des discours de ses collegues, 
a des temoignages des groupes interesses et des lettres, il 
sera d’autant plus conscient des arguments et des posi¬ 
tions en presence. II doit passer en revue ces arguments et 
positions et tenter d’etablir lesquels constituent des partis 
pris ou des rationalisations, ce qui presuppose le recours 
a des theories ou a des principes generaux que de grands 
segments de la population pourraient bien ne pas accep¬ 
ter, et ainsi de suite. 

II s’agit done de determiner dans quelles circons- 
tances une conception morale revet un caractere 
suffisamment fondamental. Dans Butler, precite, p. 
523, j’ai propose une demarche a cette fin. Le tri¬ 
bunal doit tout d’abord etre convaincu que la pre¬ 
tention morale est fondee : elle doit « porter sur des 
problemes concrets, comme la vie, le prejudice, le 
bien-etre [. . .]; il ne doit pas s’agir simplement de 
divergences d’opinions ou de gouts. Le Parlement 
ne saurait restreindre les droits garantis par la 
Charte simplement pour des motifs d’aversion; 
e’est ce qu’on entend par preoccupation “reelle 
et urgente” ». Deuxiemement, il faut etablir qu’il 
existe « un consensus au sein de la population quant 
a ces pretentions. Elies doivent beneficier de l’appui 
de plus d’une majorite simple de la population ». 

En l’espece, la disposition en question denonce 
l’acte criminel grave dans le but de favoriser la rea¬ 
lisation des objectifs generaux de la sanction penale 
et d’ accroitre la responsabilite civique et le respect 
de la regie de droit. On peut certainement conside- 
rer que ces objectifs refletent une « conception fon- 
damentale de la moralite ». Le sens moral s’entend 
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distinction between right and wrong” ( Concise 
Oxford Dictionary (9th ed. 1995)). The provision 
in question, like the Criminal Code in its entirety, 
by virtue of the focus upon criminal activity, is 
addressed at specifically this. 

The denunciation of crime and its effects on soci¬ 
ety is often explained by reference to the notion of 
the social contract. The social contract is the theo¬ 
retical basis upon which the exercise of rights and 
participation in the democratic process rests. In my 
view, the social contract necessarily relies upon the 
acceptance of the rule of law and civic responsibility 
and on society’s need to promote the same. The pre¬ 
amble to the Charter establishes that “. . . Canada is 
founded upon principles that recognize the suprem¬ 
acy of God and the rule of law . . .”. In Reference 
re Manitoba Language Rights, [1985] 1 S.C.R. 721, 
at p. 750, this Court cited with approval a passage 
from The Authority of Law (1979) by Professor Raz, 
wherein he states that ‘“The rule of law’ means lit¬ 
erally what it says .... It has two aspects: (1) that 
people should be ruled by the law and obey it, and 
(2) that the law should be such that people will be 
able to be guided by it.” The important point aris¬ 
ing from that passage is the corollary that promoting 
law-abiding behaviour can be thought to be a dimen¬ 
sion of the rule of law as well. Further, the rule of 
law, as was said in the Reference re Secession of 
Quebec, [1998] 2 S.C.R. 217, at p. 257, “vouchsafes 
to the citizens and residents of the country a stable, 
predictable and ordered society in which to conduct 
their affairs.” Given its fundamental importance 
in our society, it is not surprising that Parliament 
occasionally insists on taking some action to pro¬ 
mote it, to safeguard it. As was stated by Wilson J. 
in Operation Dismantle Inc. v. The Queen, [1985] 
1 S.C.R. 441, at p. 489: “There is no liberty with¬ 
out law and there is no law without some restriction 
of liberty: see Dworkin, Taking Rights Seriously 
(1977), p. 267.” 

Permitting the exercise of the franchise by 
offenders incarcerated for serious offences under¬ 
mines the rule of law and civic responsibility 
because such persons have demonstrated a great 
disrespect for the community in their committing 


du « discernement du bien et du mal » (Le Nouveau 
Petit Robert (2000) a F entree « moral »). C’est pre- 
cisement ce que fait la disposition en cause, tout 
comme le Code criminel en entier, puisqu’elle met 
F accent sur l’activite criminelle. 

On invoque souvent la notion de contrat social 115 
pour expliquer la denonciation du crime et de ses 
effets sur la societe. Le contrat social est le fonde- 
ment theorique de l’exercice des droits et de la parti¬ 
cipation au processus democratique. A mon sens, il 
s’ appuie necessairement sur Tacceptation de la regie 
de droit et de la responsabilite civique, ainsi que sur 
la necessite, pour la societe, de les promouvoir. Le 
preambule de la Charte etablit que « le Canada est 
fonde sur des principes qui reconnaissent la supre- 
matie de Dieu et la primaute du droit ...» Dans 
Renvoi relatif aux droits linguistiques au Manitoba, 
[1985] 1 R.C.S. 721, p. 750, la Cour a cite en l’ap- 
prouvant l’extrait suivant de l’ouvrage The Authority 
of Law (1979) du professeur Raz : [TRADUCTION] 

« La “primaute du droit” signifie litteralement ce 
que l’expression dit : [. . .] L’expression signifie 
deux choses : (1) que les gens doivent etre regis 
par le droit et tenus d’y obeir et (2) que le droit doit 
etre de nature a pouvoir servir de guide aux gens ». 

II ressort surtout de cet extrait que promouvoir le 
respect de la regie de droit peut egalement etre assi- 
mile a une dimension de la regie de droit. De plus, 
comme la Cour l’a dit dans Renvoi relatif a la seces¬ 
sion du Quebec, [1998] 2 R.C.S. 217, p. 257, la pri¬ 
maute du droit « assure aux citoyens et residents 
une societe stable, previsible et ordonnee ou mener 
leurs activites. » Vu son importance fondamentale 
dans notre societe, il n’est pas etonnant que le legis- 
lateur tienne parfois a prendre des mesures afin de la 
promouvoir, de la preserver. Comme l’a dit le juge 
Wilson dans Operation Dismantle Inc. c. La Reine, 
[1985] 1 R.C.S. 441, p. 489 : « Il n’y a pas de liberte 
sans regies de droit et il n’y a pas de regies de droit 
sans une certaine restriction de la liberte : voir 
Dworkin, Taking Rights Seriously (1977), p. 267 ». 

Accorder le droit de vote aux personnes incarce- * ^ 
rees pour avoir commis des actes criminels graves 
va a l’encontre de la primaute du droit et de la res¬ 
ponsabilite civique. En effet, ces personnes ont fait 
preuve d’un profond mepris pour la collectivite en 
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serious crimes: such persons have attacked the 
stability and order within our community. Society 
therefore may choose to curtail temporarily the 
availability of the vote to serious criminals both 
to punish those criminals and to insist that civic 
responsibility and respect for the rule of law, as 
goals worthy of pursuit, are prerequisites to demo¬ 
cratic participation. I say “goals worthy of pursuit” 
because it is clear that not all those who are other¬ 
wise eligible to vote are guaranteed to exercise civic 
responsibility, since, for example, there may be seri¬ 
ous criminal offenders who may have avoided being 
apprehended and therefore still vote. This does not, 
however, detract from the laudability of the goal. 

Related to the notion of the social contract is the 
importance of reinforcing the significance of the 
relationship between individuals and their commu¬ 
nity when it comes to voting. This special relation¬ 
ship is inherent in the fact that it is only “citizens” 
who are guaranteed the right to vote within s. 3 of 
the Charter. This limitation of the scope of s. 3 of 
the Charter stands in stark contrast to the protec¬ 
tions offered by the fundamental freedoms, legal 
rights, and equality rights in the Charter , which are 
available to “everyone” or to “every individual”. I 
am of the view that this limitation reflects the spe¬ 
cial relationship, characterized by entitlements and 
responsibilities, between citizens and their commu¬ 
nity. It is this special relationship and its respon¬ 
sibilities which serious criminal offenders have 
assaulted. 

It is for this same reason, the importance of the 
nexus between voters and their community, that 
many jurisdictions qualify the right to vote with res¬ 
idency requirements. This Court, in Haig v. Canada, 
[1993] 2 S.C.R. 995, upheld residency requirements 
as a reasonable qualification to the eligibility to vote 
in a referendum. While it is clear that there was no 
breach of s. 3 of the Charter in that case since s. 3 
does not apply to referenda, Haig, supra, generally 
seems to imply that residency requirements may be 
capable of being reasonable qualifications upon the 
right to vote. This reasonableness arises not only 
from practical concerns, but also from the nexus 
between a particular individual’s eligibility to vote 
in an election, their relationship to the community, 


commettant des actes criminels graves : une attaque 
a la stabilite et a l’ordre social. La societe peut done 
suspendre temporairement leur droit de vote non 
seulement pour les punir, mais aussi pour affirmer 
que la responsabilite civique et le respect de la regie 
de droit, en tant qu’« objectifs legitimes », sont des 
conditions prealables a la participation democrati- 
que. J’emploie cette expression parce que, de toute 
evidence, il n’est pas garanti que tous ceux qui sont 
par ailleurs habiles a voter feront preuve de respon¬ 
sabilite civique, etant donne, par exemple, que cer¬ 
tains auteurs d’actes criminels graves peuvent se 
soustraire a la justice et conserver ainsi leur droit de 
vote. L’objectif n’en demeure pas moins louable. 

A la notion de contrat social se rattache l’impor- 
tance de souligner le hen entre l’individu et la collec¬ 
tivite dans le contexte de l’exercice du droit de vote. 
Ce lien particulier tient a ce que seul le droit de vote 
des « citoyens » est garanti par l’art. 3 de la Charte. 
La restriction de la portee de Tart. 3 contraste mani- 
festement avec la protection offerte par les liberies 
fondamentales et les droits, y compris les droits a 
l’egalite, que la Charte garantit a « chacun » ou a 
« tous ». Selon moi, cette application restrictive tra- 
duit T existence d’un lien particulier entre le citoyen 
et la collectivite se caracterisant par des droits et des 
obligations. C’est a ce lien particulier et aux obli¬ 
gations qui en decoulent que s’attaquent les auteurs 
d’actes criminels graves. 


De nombreux ressorts invoquent le meme 
motif— T importance du lien entre les electeurs 
et la collectivite — pour assortir le droit de vote 
des conditions de residence. Dans Haig c. Canada, 
[1993] 2 R.C.S. 995, la Cour a statue que l’applica- 
tion de telles conditions constituait une restriction 
raisonnable du droit de voter lors de referendums. 
Meme s’il n’y avait manifestement pas d’atteinte a 
Tart. 3 de la Charte, celui-ci ne s’appliquant pas aux 
referendums, cet arret semble generalement indi- 
quer que Tapplication d’une condition de residence 
peut constituer une restriction raisonnable du droit 
de vote. Ce caractere raisonnable decoule non seule¬ 
ment de considerations pratiques, mais aussi du hen 
entre le droit d’une personne donnee de voter a un 
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and the fact that it is that community which will be 
subjected to the results of the election. 

The American constitutional law scholar, 
Professor L. H. Tribe, notes in his text American 
Constitutional Law (2nd ed. 1988), at p. 1084: 

Every state, as well as the federal government, 
imposes some restrictions on the franchise. Although 
free and open participation in the electoral process lies 
at the core of democratic institutions, the need to confer 
the franchise on all who aspire to it is tempered by the 
recognition that completely unlimited voting could 
subvert the ideal of popular mle which democracy so 
ardently embraces. Moreover, in deciding who may and 
who may not vote in its elections, a community takes a 

crucial step in defining its identity. If nothing else, even 

though anyone in the world might have some interest in 

any given election’s outcome, a community should be 

empowered to exclude from its elections persons with no 

real nexus to the community as such. [Emphasis added.] 

This analysis explains why citizenship or residency 
is a reasonable minimum requirement for voting, 
since such indicators are often equated with iden¬ 
tification to a particular political community. The 
importance of the nexus, however, also helps to 
understand the context of the particular disenfran¬ 
chisement in question in the case at bar. The disen¬ 
franchisement of serious criminal offenders serves 
to deliver a message to both the community and the 
offenders themselves that serious criminal activity 
will not be tolerated by the community. In making 
such a choice, Parliament is projecting a view of 
Canadian society which Canadian society has of 
itself. The commission of serious crimes gives 
rise to a temporary suspension of this nexus: on 
the physical level, this is reflected in incarceration 
and the deprivation of a range of liberties normally 
exercised by citizens and, at the symbolic level, this 
is reflected in temporary disenfranchisement. The 
symbolic dimension is thus a further manifestation 
of community disapproval of the serious criminal 
conduct. 

From the perspective of persons whose criminal 
activity has resulted in their temporary disenfran¬ 
chisement, their benefiting from society brought 
with it the responsibility to be subjected to the sanc¬ 
tions which the state decides will be attached to 


scrutin, la relation entre cette personne et la collecti¬ 
vite et le fait que c’est cette collectivite qui sera liee 
par le resultat du scrutin. 

Dans American Constitutional Law (2 e ed. 1988), ' ^ 

p. 1084, le professeur L. H. Tribe, specialiste du 
droit constitutionnel americain, signale : 

[TRADUCTION] Tous les Etats, ainsi que le gouverne- 
ment federal, limitent le droit de vote jusqu’a un certain 
point. Bien que la fibre participation au processus elec¬ 
toral soit au cceur de nos institutions democratiques, la 
necessite d’accorder le droit de vote a quiconque sou- 
haite l’exercer est attenuee par le fait qu’un droit de vote 
absolu subvertirait 1’ideal du suffrage universel auquel la 
democratic tient si farouchement. De plus, en decidant 
qui peut et qui ne peut pas voter a un scrutin, la collecti¬ 

vite franchit une etape cruciale dans la definition de son 
identite. Meme si n’importe qui pourrait avoir un interet 

dans Tissue dTm scrutin, une collectivite devrait pouvoir 

l’exclure de fielectorat pour le motif qu’il n’a aucun lien 

reel avec elle. [Je souligne.] 

La citoyennete ou la residence seraient done des 
exigences minimales raisonnables pour l’exercice 
du droit de vote puisqu’on les considere souvent 
comme des indicateurs de l’appartenance a une col¬ 
lectivite politique en particulier. Cependant, 1’im¬ 
portance du lien permet egalement de comprendre 
le contexte de la privation du droit de vote qui est 
contestee en l’espece. Le retrait du droit de vote aux 
auteurs d’actes criminels graves sert a transmettre 
a la collectivite et aux contrevenants eux-memes le 
message que la collectivite ne tolerera pas la per¬ 
petration d’infractions graves. En prenant une telle 
mesure, le legislateur renvoie une image que la 
societe canadienne a d’elle-meme. La commission 
d’un acte criminel grave rompt temporairement ce 
lien, ce qui se traduit, physiquement, par l’incarce- 
ration et la privation des liberies dont jouit norma- 
lement le citoyen et, sur le plan symbolique, par la 
privation temporaire du droit de vote. L’aspect sym¬ 
bolique constitue done une manifestation supple - 
mentaire de la reprobation sociale du comportement 
criminel grave. 

P0 

Pour la personne dont l’activite criminelle a 
entraine la privation temporaire du droit de vote, les 
avantages de la vie en societe se doublent des sanc¬ 
tions que LEtat prevoit a l’egard d’une telle acti- 
vite. A cela s’ajoute l’objectif de la readaptation : 
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serious criminal activity such as they have chosen to 
undertake. This understanding is complemented by 
the rehabilitative view that those who are in jail will 
hope and expect to regain the exercise of the vote 
on their release from incarceration, just like they 
hope and expect to regain the exercise of the full¬ 
est expressions of their liberty. Once released from 
prison, they are on the road to reintegration into 
the community. Obtaining the vote once released 
or paroled is a recognition of regaining the nexus 
with the community that was temporarily suspended 
during the incarceration. 

In Haig, supra, at p. 1031, L' Heureux-Dube J. 
stated for the majority that “. . . in a democratic 
society, the right to vote as expressed in s. 3 must 
be given a content commensurate with those values 
embodied in a democratic state”. I am of the view 
that the objectives pursued by Parliament in s. 51(e) 
of the Act do reflect values of the Canadian com¬ 
munity, values related specifically to safeguarding 
the integrity and health of democracy itself. These 
goals may be abstract, but they are the foundation 
of our society. These are important values upon 
which s. 1 of the Charter itself rests. A dimension 
of the rule of law is taking measures to see that law 
is obeyed. Therefore, the disenfranchisement of 
serious criminal offenders is to be seen as protect¬ 
ing Canadian democracy rather than undermining 
it. It is up to Parliament to enhance the value of the 
franchise. It has responded with s. 51(e) of the Act, 
which is premised on the view that broadening of 
the franchise does not, in all cases, necessarily mean 
strengthening it. 


G) Prisoner Disenfranchisement in Canadian 
Provinces, Other Countries, and International 
Law: Illustration of a Range of Reasonable 
Balances 

As I noted above, a review of the legislation 
regarding prisoner disenfranchisement across 
Canadian provinces, in some other countries, and 
in some international instruments assists in dem¬ 
onstrating that there are a range of reasonable and 
rational balances that may be struck regarding this 
particular issue. 


le detenu nourrit Pespoir de retrouver le droit de 
vote, tout comme son entiere liberie, une fois sa 
peine purgee. A sa sortie de prison, il s’engage dans 
la voie de la reinsertion sociale. Lui rendre le droit 
de vote lors de sa mise en liberie ou de sa liberation 
conditionnelle equivaut a retablir avec la collectivite 
le lien temporairement rompu pendant T incarcera¬ 
tion. 


Dans Haig, precite, p. 1031, au nom des juges 
majoritaires, le juge L" Heureux-Dube ecrit que 
« . . . dans une societe democratique, Petendue du 
droit de vote enonce a Part. 3 doit correspondre aux 
valeurs propres a un Etat democratique ». Je suis 
d’avis que les objectifs poursuivis par le legislateur 
par l’adoption de Pal. 51e) de la Loi refletent des 
valeurs de la societe canadienne, des valeurs qui ont 
trait precisement au maintien de l’integrite et de la 
sante de la democratie comme telle. II se peut que 
ces objectifs soient abstraits, mais ils sont le fonde- 
ment de notre societe. Ce sont des valeurs importan- 
tes qui sous-tendent Particle premier de la Charte 
lui-meme. L’une des dimensions de la primaute du 
droit est la prise de mesures visant P observation de 
la regie de droit. On doit done considerer que l’in- 
habilite a voter de l’auteur d’un acte criminel grave 
ne compromet pas la democratie canadienne, mais 
la protege. II appartient au legislateur de valoriser 
le droit de vote. II Pa fait en adoptant Pal. 5\e) de 
la Loi, qui repose sur l’idee que l’elargissement 
du droit de vote n’a pas toujours pour effet de lui 
donner plus de valeur. 

G) L’inhabilite des prisonniers a voter dans les 
provinces canadiennes, dans d’autres pays et a 
I’echelle internationale : dosages raisonnables 
possibles 

Comme je l’ai signale, le survol des lois des pro¬ 
vinces canadiennes et de certains pays etrangers, 
ainsi que des dispositions de certains instruments 
internationaux portant sur Pinhabilite des prison¬ 
niers a voter permet de conclure que divers dosages 
raisonnables et rationnels sont possibles. 
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In Canada, the situation across the provinces is 
obviously related to, and to some extent reflects, 
the evolution of the ongoing controversy regard¬ 
ing the federal legislation. That having been said, 
an overview of provincial legislation actually dem¬ 
onstrates that a quite diverse range of balances has 
been struck with regard to provincial electoral law. 
In Ontario, Quebec, Newfoundland, Prince Edward 
Island, and Manitoba, all prisoners vote: Election 
Statute Law Amendment Act, 1998, S.O. 1998, c. 9, 
s. 13, repealing R.S.O. 1990, c. E.6, s. 16; Election 
Act, R.S.Q., c. E-3.3, s. 273; Elections Act, 1991, 
S.N. 1992, c. E-3.1; Election Act, S.P.E.I. 1996, 
c. 12; Elections Act, R.S.M. 1987, c. E30, s. 31 
(rep. & sub. S.M. 1998, c. 4, s. 21) disenfranchised 
“[e |very inmate of a correctional facility serving a 
sentence of five years or more”, but it was struck 
down by the Manitoba Court of Queen’s Bench in 
Driskell v. Manitoba (Attorney General), [1999] 11 
W.W.R. 615. In the Yukon, Saskatchewan and New 
Brunswick, all inmates serving sentences of impris¬ 
onment are disenfranchised: Election Act, 1996, 
S.S. 1996, c. E-6.01, s. 17; Elections Act, R.S.N.B. 
1973, c. E-3, s. 43(2)(e); and Elections Act, R.S.Y. 
1986, c. 48, s. 5(d). The Alberta Court of Appeal 
in Byatt v. Dykema (1998), 158 D.L.R. (4th) 644, 
struck down legislation providing for complete pris¬ 
oner disenfranchisement, as it found itself bound 
by the decision of this Court in the first Sauve case. 
The Alberta Legislature then responded with legis¬ 
lation which provides for the disenfranchisement of 
all incarcerated persons serving a sentence of more 
than 10 days. Section 45(c) of the Election Act, 
R.S.A. 2000, c. E-l, now declares ineligible to vote 


persons who have been convicted of offences and on poll¬ 
ing day are serving their sentences in a correctional insti¬ 
tution under the Corrections Act, in a penitentiary under 
the Corrections and Conditional Release Act (Canada), 
in a place of custody under the Young Offenders Act or 
the Young Offenders Act (Canada) or in any other similar 
institution outside Alberta, excluding persons sentenced 
to terms of imprisonment of 10 days or less or for the 
non-payment of fines. 


Au Canada, la situation dans les provinces est 
manifestement liee a 1’evolution du debat cons¬ 
tant que suscite la loi federale et, dans une cer- 
taine mesure, elle le reflete. Cela dit, le survol de 
la situation dans les provinces revele des dosages 
assez varies dans les lois electorates provinciales. 
En Ontario, au Quebec, a Terre-Neuve, a l’lle-du- 
Prince-Edouard et au Manitoba, tous les prison- 
niers ont le droit de vote : Loi de 1998 modifiant 
des lois en ce qui concerne les elections, L.O. 1998, 
ch. 9, art. 13 (qui a abroge L.R.O. 1990, ch. E.6, 
art. 16); Loi electorate, L.R.Q., ch. E-3.3, art. 273; 
Elections Act, 1991, S.N. 1992, ch. E-3.1; Election 
Act, S.P.E.I. 1996, ch. 12. Au Manitoba, Tart. 31 de 
la Loi electorate, L.R.M. 1987, ch. E30 (remplace 
par L.M. 1998, ch. 4, art. 21), dispose que « [l]es 
detenus d’un etablissement correctionnel qui pur- 
gent une peine d’au moins cinq ans ne peuvent voter 
a une election », mais la disposition a ete invalidee 
par la Cour du Banc de la Reine du Manitoba dans 
Driskell c. Manitoba (Attorney General), [1999] 
11 W.W.R. 615. Au Yukon, en Saskatchewan et 
au Nouveau-Brunswick, tout detenu purgeant une 
peine d’emprisonnement perd le droit de vote : 
Election Act, 1996, S.S. 1996, ch. E-6.01, art. 17; 
Loi electorate, L.R.N.-B. 1973, ch. E-3, al. 43(2)e), 
et Loi electorate, L.R.Y. 1986, ch. 48, al. 5d). Dans 
Byatt c. Dykema (1998), 158 D.L.R. (4th) 644, s’es- 
timant liee par la decision de la Cour dans la pre¬ 
miere affaire Sauve, la Cour d’appel de l’Alberta a 
annule la disposition prevoyant T interdiction totale 
de voter faite aux detenus. La legislature albertaine 
a done adopte par la suite une loi rendant inhabile a 
voter tout detenu purgeant une peine d’emprisonne¬ 
ment de plus de 10 jours. L’alinea 45c) de T Election 
Act, R.S.A. 2000, ch. E-l, prive desormais du droit 
de vote : 

[TRADUCTION] ... les personnes qui ont ete reconnues 
coupables d’infractions et qui, le jour du semtin, purgent 
leur peine dans un etablissement correctionnel suivant la 
Corrections Act, dans un penitencier suivant la Loi sur 
le systeme correctionnel et la mise en liberte sous con¬ 
dition (Canada), dans un lieu de garde suivant la Young 
Offenders Act ou la Loi sur les jeunes contrevenants 
(Canada) ou dans tout autre etablissement semblable 
situe a 1’exterieur de l’Alberta, a l’exclusion des per¬ 
sonnes condamnees a une peine de 10 jours ou moins ou 
incarcerees pour non-paiement d’une amende. 
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The law in British Columbia, Nova Scotia, and the 
Northwest Territories and Nunavut parallels s. 51(e) 
of the Act that is being challenged in the case at 
bar: Election Act, R.S.B.C. 1996, c. 106, s. 30(b); 
Elections Act, R.S.N.S. 1989, c. 140, s. 29(d) as 
amended by S.N.S. 2001, c. 43, s. 13; Elections Act, 

R. S.N.W.T. 1988, c. E-2, s. 27(3), as amended by 

S. N.W.T. 1995, c. 14, s. 6. 

Turning to the United States, the U.S. Constitution 
does not explicitly protect the vote. In fact, § 2 of the 
Fourteenth Amendment makes tangential reference 
to the ability of the States to disenfranchise persons 

. . for participation in rebellion, or other crime”. 
That having been said, the Fifteenth Amendment 
provides that the vote cannot be denied “on account 
of race, color, or previous conditions of servi¬ 
tude”. Other constraints on the legislature’s abil¬ 
ity to control the franchise include the Nineteenth 
Amendment, which disallows denial of the vote “on 
account of sex”; the Twenty-Fourth Amendment, 
which disallows denial “by reason of failure to pay 
any poll tax or other tax”; and the Twenty-Sixth 
Amendment, which disallows denial “on account of 
age” greater than 18 years. 


In the United States, it is the states that have con¬ 
trol of disenfranchising inmates for both state and 
federal elections: U.S. Constitution, Art. 1, § 2, cl. 
1 (for the House of Representatives); Seventeenth 
Amendment, § 1 (for the Senate). A general over¬ 
view yields the conclusion that nearly all states 
(48 of 50 plus the District of Columbia) disqualify 
inmates incarcerated for felony offences for both 
state and federal elections, while some disenfran¬ 
chise offenders permanently. Only two states do not 
disqualify at all: Maine and Vermont. In November 
2000, the Massachusetts electorate voted in favour 
of a State constitutional amendment limiting prison¬ 
ers’ voting rights. 


Fes lois electorates de la Colombie-Britannique, 
de la Nouvelle-Ecosse ainsi que des Territoires du 
Nord-Ouest et du Nunavut reprennent essentielle- 
ment le libelle de l’al. 51 e) de la Foi conteste en 
l’espece : Election Act, R.S.B.C. 1996, ch. 106, al. 
30b); Elections Act, R.S.N.S. 1989, ch. 140, al. 29d) 
(modifie S.N.S. 2001, ch. 43, art. 13); Loi electo- 
rale, F.R.T.N.-O. 1988, ch. E-2, par. 27(3) (modifie 
F.T.N.-O. 1995, ch. 14, art. 6). 

Aux Etats-Unis, la Constitution ne protege 
pas expressement le droit de vote. En fait, § 2 du 
Quatorzieme amendement renvoie accessoirement 
au pouvoir des Etats de priver du droit de vote 
la personne [TRADUCTION] «... qui a pris part 
a un acte criminel, y compris une rebellion ». Le 
Quinzieme amendement dispose par ailleurs que 
[TRADUCTION] « la race, la couleur ou la condition 
anterieure d’esclave » ne peuvent faire obstacle a 
l’exercice du droit de vote. Parmi les autres disposi¬ 
tions empechant la legislature de limiter le droit de 
vote, mentionnons le Dix-neuvieme amendement, 
qui interdit le refus du droit de vote [TRADUCTION] 
« fonde sur le sexe », le Vingt-quatrieme, qui dis¬ 
pose qu’un citoyen ne peut etre dechu du droit de 
vote [TRADUCTION] « pour non-paiement d’une 
taxe, y compris une taxe de vote », et le Vingt- 
sixieme, qui prevoit qu’une personne ne peut etre 
exclue de l’electorat au motif qu’elle n’a pas atteint 
un age superieur a 18 ans. 

Chez nos voisins, ce sont les Etats qui decident 
du droit des detenus de voter aux elections, y com¬ 
pris a l’echelon federal : Constitution americaine, 
art. 1, § 2, cl. 1 (pour la Chambre des representants); 
Dix-septieme amendement, § 1 (pour le Senat). Un 
survol general permet de conclure que la quasi- 
totalite d’entre eux (48 sur 50, plus le District de 
Columbia) prive du droit de voter aux elections des 
Etats et aux elections federates les personnes dete¬ 
nues apres avoir commis des infractions graves. 
Dans certains Etats, le contrevenant perd son droit 
de vote pour toujours. Seulement deux Etats, le 
Maine et le Vermont, ne restreignent aucunement 
le droit de vote. En novembre 2000, l’electorat du 
Massachusetts a vote en faveur d’un amendement 
constitutionnel de l’Etat limitant le droit de vote des 
prisonniers. 
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A majority of the states which deprive inmates 
of the right to vote do so for the entirety of their 
sentence, including parole: 32 states prohibit felons 
from voting while they are on parole and 28 of those 
32 also exclude felony probationers. Other states 
allow a convicted felon to vote once incarceration 
ends. Some states only remove the vote if the crimi¬ 
nal has committed certain crimes. A felon automati¬ 
cally regains the right to vote in most states upon 
completion of his or her sentence. In a small number 
of states, a felon must apply for a pardon to be per¬ 
mitted to vote. As mentioned above, some states 
remove the vote from convicted felons even after 
they have completed their sentences and paroles. 
This practice was upheld as constitutional by the 
U.S. Supreme Court in Richardson v. Ramirez, 418 
U.S. 24 (1974). 


Looking now to Europe, Art. 3 of the First 
Protocol to the ECHR (Eur. T.S. No. 9) guaran¬ 
tees “. . . free elections at reasonable intervals by 
secret ballot, under conditions which will ensure the 
free expression of the opinion of the people in 
the choice of the legislature”. Article 3 has been 
considered on three occasions by the European 
Human Rights Commission (“the Commission”): X. 
v. Netherlands, Application No. 6573/74, December 
19, 1974, D.R. 1, p. 87; H. v. Netherlands, 
Application No. 9914/82, July 4, 1983, D.R. 33, 
p. 242; and Holland v. Ireland, Application No. 
24827/94, April 14, 1998, D.R. 93-A, p. 15. 

In H. v. Netherlands, supra, the Commission 
established that Art. 3 of the First Protocol to the 
ECHR recognizes the principle of universal suf¬ 
frage, but it also noted that the right to vote is not 
absolute and noted that “a large number of State 
Parties to the Convention have adopted legislation 
whereby the right to vote of a prisoner serving a 
term of imprisonment of a specific duration is sus¬ 
pended in certain cases, even beyond the duration of 
the sentence” (p. 245). The general principle which 


' 1 9 

Dans la majorite des Etats qui privent les dete¬ 
nus du droit de vote, l’inhabilite vaut pendant toute 
la duree de la peine infligee, y compris la periode 
de liberation conditionnelle : 32 Etats interdisent a 
hauteur d’un acte criminel grave de voter pendant 
qu’il est en liberation conditionnelle et 28 de ces 32 
Etats privent egalement du droit de vote le contreve- 
nant qui fait l’objet d’une ordonnance de probation. 
D’autres Etats permettent au contrevenant de voter 
a nouveau une fois qu’il a purge sa peine. Dans cer¬ 
tains Etats, seule la perpetration de crimes en par¬ 
ticular entraine le retrait du droit de vote. Dans la 
plupart des Etats, le criminel redevient automati- 
quement habile a voter lorsqu’il a purge sa peine. 

Dans un petit nombre d’Etats, il doit presenter une 
demande de rehabilitation pour recouvrer son droit 
de vote. Comme il est mentionne precedemment, 
dans certains Etats, le contrevenant demeure inha- 
bile a voter meme s’il a purge sa peine et respecte 
les conditions de sa liberation conditionnelle. Dans 
Richardson c. Ramirez, 418 U.S. 24 (1974), la Cour 
supreme des Etats-Unis a juge cette pratique cons- 
titutionnelle. 

En Europe, hart. 3 du Protocole n° 1 de la CEDH 1-7 
(S.T.E. n° 9) garantit «... a des intervalles raison- 
nables, des elections libres au scrutin secret, dans les 
conditions qui assurent la libre expression de h opi¬ 
nion du peuple sur le choix du corps legislatif ». La 
Commission europeenne des droits de l’homme (la 
« Commission ») a examine cet article dans trois 
decisions : X. c. Pays-Bas, requete n° 6573/74, 

19 decembre 1974, D.R. 1, p. 87; H. c. Pays-Bas, 
requete n° 9914/82, 4 juillet 1983, D.R. 33, p. 242; 
et Holland c. Irlande, requete n° 24827/94, 14 avril 
1998, D.R. 93-B, p. 15. 

128 

Dans H. c. Pays-Bas, precite, la Commission a 
etabli que hart. 3 du Protocole n° 1 de la CEDH 
reconnait le principe du suffrage universel, mais 
elle a signale par ailleurs que le droit de vote n’est 
pas absolu et que « bon nombre d’Etats parties a la 
Convention ont adopte une legislation aux termes 
de laquelle le droit de vote du detenu purgeant une 
peine privative de liberie d’une duree determinee 
est suspendu, dans certains cas, meme au-dela de la 
duree de la peine » (p. 243). Elle a enonce comme 
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supported the ability of the legislator to restrict the 
right to vote in respect of convicted persons was 
addressed as follows, at p. 246: 

Such restrictions can be explained by the notion of 
dishonour that certain convictions carry with them for a 
specific period, which may be taken into consideration 
by legislation in respect of the exercise of political rights. 
Although, at first glance, it may seem inflexible that a 
prison sentence of more than one year should always 
result in the suspension of the exercise of the right to vote 
for three years, the Commission does not feel that such 
a measure goes beyond the restrictions justifiable in the 
context of Article 3 of the Protocol. 

More recently, in Holland, supra, the Commission, 
at pp. 26-27, made a reference to: 

... its constant case-law to the effect that, although 
Article 3 of Protocol No. 1 implies a recognition of the 
principle of universal suffrage (including the right to vote 
in elections for the legislature), this right is neither abso¬ 
lute nor without limitations but subject to such restric¬ 
tions which are not arbitrary and which do not affect the 
expression of the opinion of the people in the choice of 
the legislature. . . . 

In that same case, the Commission noted that it 
did not consider the disenfranchisement of prison¬ 
ers for the duration of their incarceration to affect 
the expression of the opinion of the people in their 
choice of the legislature. 

The European Court of Human Rights addressed 
the issue in the Mathieu-Mohin and Clerfayt case, 
judgment of 2 March 1987, Series A No. 113. 
Therein, the court found, at para. 51, that Art. 3 of 
the First Protocol conferred the right to vote and to 
stand for election, despite the wording of the Article, 
which, on its face, seems not to confer such rights. 
The court went on to state in para. 52 of its judg¬ 
ment. however, that: 

The rights in question are not absolute. Since 
Article 3 recognises them without setting them forth in 
express terms, let alone defining them, there is room for 
implied limitations .... In their internal legal orders the 
Contracting States make the rights to vote and to stand for 
election subject to conditions which are not in principle 
precluded under Article 3 . . . . They have a wide margin 
of appreciation in this sphere, but it is for the Court to 
determine in the last resort whether the requirements of 


suit le principe general appuyant le pouvoir du legis- 
lateur de restreindre le droit de vote des personnes 
condamnees a une peine d’emprisonnement (a la p. 
244) : 

De telles limitations s’expliquent par l’idee que cer- 
taines condamnations marquent d’infamie pour un temps 
determine qui peut etre pris en consideration par la legis¬ 
lation quant a l’exercice des droits politiques. Bien qu’a 
premiere vue il puisse paraitre rigide qu’une condamna- 
tion superieure a un an ait toujours pour consequence une 
suspension de l’exercice du droit de vote pour trois ans, 
la Commission ne trouve pas qu’une telle mesure excede 
les limitations justifiables dans le cadre de l’article 3 du 
Protocole additionnel. 

Plus recemment, dans Holland, precite, la Commis¬ 
sion a rappele aux p. 26-27 : 

. . . sa jurisprudence constante selon laquelle si Particle 3 
du Protocole n° 1 implique la reconnaissance du suffrage 
universel (y compris le droit de vote aux elections du 
corps legislatif), ce droit n’est ni absolu ni illimite, mais 
soumis a des restrictions pour autant que celles-ci ne sont 
ni arbitraires ni contraires a la fibre expression de l’opi- 
nion du peuple sur le choix du corps legislatif . . . 

Elle a par ailleurs declare que l’inhabilite a voter 
pour la duree de Pincarceration n’entrave pas la 
fibre expression de l’opinion du peuple dans le 
choix du corps legislatif. 

La Cour europeenne des droits de l’homme exa¬ 
mine la question dans T affaire Mathieu-Mohin et 
Clerfayt, arret du 2 mars 1987, serie A n° 113. Au 
paragraphe 51 de son arret, elle statue que Part. 3 du 
Protocole n° 1 confere le droit de vote et d’eligibi- 
lite, meme si, a premiere vue, ce ne semble pas etre 
le cas. Puis, elle ajoute au par. 52 : 


Les droits en question ne sont pas absolus. Comme 
Particle 3 les reconnait sans les enoncer en termes expres 
ni moins encore les definir, il y a place pour des limita¬ 
tions implicites [. . .] Dans leurs ordres juridiques inter¬ 
nes respectifs, les Etats contractants entourent les droits 
de vote et d’eligibilite de conditions auxquelles Particle 
3 ne met en principe pas obstacle [. . .] Ils jouissent en 
la matiere d’une large marge d’appreciation, mais il 
appartient a la Cour de statuer en dernier ressort sur 
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Protocol No. 1 have been complied with; it has to sat¬ 
isfy itself that the conditions do not curtail the rights in 
question to such an extent as to impair their very essence 
and deprive them of their effectiveness; that they are 
imposed in pursuit of a legitimate aim; and that the means 
employed are not disproportionate .... In particular, 
such conditions must not thwart “the free expression of 
the opinion of the people in the choice of the legislature”. 

European countries demonstrate a broad range 
of practices. Seventeen European countries have 
no form of electoral ban for incarcerated offenders: 
Bosnia, Croatia, Cyprus, Denmark, Iceland, Ireland, 
Finland, Latvia, Lithuania, Macedonia, Netherlands, 
Poland, Slovenia, Spain, Sweden, Switzerland and 
the Ukraine. In Greece, prisoners serving life sen¬ 
tences or indefinite sentences are disqualified; oth¬ 
erwise the matter is left to the discretion of the 
court. In some other European countries, electoral 
disqualification depends on the crime committed or 
the length of the sentence: Austria, Malta and San 
Marino ban all prisoners serving more than one year 
from voting; Belgium disqualifies all offenders serv¬ 
ing sentences of four months or more; Italy disen¬ 
franchises based on the crime committed and/or the 
sentence length; Norway removes the vote for pris¬ 
oners sentenced for specific offences; and in France 
and Germany, the disqualification of a prisoner is 
dependent upon the sentence handed down by the 
court specifically providing for disenfranchisement 
(in France, certain crimes are identified which carry 
automatic forfeiture of political rights; in Germany, 
prisoners convicted of offences which target the 
integrity of the German state or its democratic 
order lose the vote). Armenia, Bulgaria, the Czech 
Republic, Estonia, Hungary, Luxembourg, Romania 
and Russia all have complete bans for sentenced 
offenders. 


Australia, New Zealand and the United Kingdom 
all disenfranchise at least some of the inmate 
population. In Australia, prisoners vote in two of 
seven states. In federal elections, inmates serving 
sentences of five years or more are disqualified 
from voting. In New Zealand, prisoners serving 


l’observation des exigences du Protocole n° 1; il lui faut 
s’assurer que lesdites conditions ne reduisent pas les droits 
dont il s’agit au point de les atteindre dans leur substance 
meme et de les priver de leur effectivite, qu’elles pour- 
suivent un but legitime et que les moyens employes ne 
se revelent pas disproportionnes [. . .] Specialement, 
elles ne doivent pas contrecarrer « la libre expression 
de l’opinion du peuple sur le choix du corps legislatif ». 

Les mesures appliquees en Europe sont tres 
diversifiees. Dans 17 pays europeens, le droit de 
vote du detenu ne fait l’objet d’aucune restriction : 
la Bosnie, la Croatie, Chypre, le Danemark, l’ls- 
lande, l’lrlande, la Finlande, la Lettonie, la Lituanie, 
la Macedoine, les Pays-Bas, la Pologne, la Slovenie, 
l’Espagne, la Suede, la Suisse et 1’Ukraine. En 
Grece, la personne condamnee a l’emprisonnement 
a perpetuite ou a une peine d’une duree indetermi- 
nee ne peut voter; dans les autres cas, la question 
est laissee a P appreciation du tribunal. Dans cer¬ 
tains autres pays d’Europe, la perte du droit de vote 
depend de la nature de l’acte criminel perpetre ou 
de la duree de la peine : l’Autriche, Malte et Saint- 
Marin privent du droit de vote tout detenu purgeant 
une peine d’un an ou plus; en Belgique, le detenu 
purgeant une peine de quatre mois ou plus est inha- 
bile a voter; en Italie, la privation du droit de vote 
depend de la nature de l’acte criminel commis ou la 
duree de la peine, ou des deux; en Norvege, les pri- 
sonniers reconnus coupables de certaines infractions 
perdent le droit de vote; en France et en Allemagne, 
le detenu est prive du droit de vote si le tribunal 
qui determine la peine en decide ainsi (en France, 
la perpetration de certains crimes entraine auto- 
matiquement la decheance des droits politiques; 
en Allemagne, le detenu reconnu coupable d’une 
infraction touchant a l’integrite de l’Etat allemand 
ou a son regime democratique perd le droit de vote). 
En Armenie, en Bulgarie, en Republique tcheque, en 
Estonie, en Hongrie, au Luxembourg, en Roumanie 
et en Russie, tout delinquant qui purge une peine 
d’emprisonnement est inhabile a voter. 

En Australie, en Nouvelle-Zelande et au 
Royaume-Uni, au moins une partie de la population 
carcerale est privee du droit de vote. En Australie, 
les detenus demeurent habiles a voter dans deux 
des sept Etats. Le detenu purgeant une peine de 
cinq ans ou plus est inhabile a voter aux elections 
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sentences for three years or more, preventative 
detention or life imprisonment are not qualified to 
vote. In the United Kingdom, prisoners are com¬ 
pletely disenfranchised for Parliamentary elections, 
elections to the European Assembly, and local gov¬ 
ernment elections: s. 3(1) of the Represention of the 
People Act 1983 (U.K.), 1983, c. 2 (as amended in 
1985 and 2000), and s. 2(1) of Schedule 1 to the 
European Assembly Elections Act 1978 (U.K.), 
1978, c. 10. The only exceptions are for remand 
prisoners, persons imprisoned for contempt of court 
and persons detained for default in complying with 
their sentence. 


When the Human Rights Act 1998 came into 
force in the United Kingdom in October 2000, the 
guarantee found in Art. 3 of Protocol No. 1 to the 
ECHR became part of U.K. law. Three prisoners 
recently challenged the ban on prisoners’ voting as 
contained in the Representation of the People Act 
1983, as being incompatible with the Human Rights 
Act 1998: Pearson, supra. In that case, the court 
construed the question before it as whether s. 3(1) 
of the Representation of the People Act 1983 satis¬ 
fied the standard outlined by the European Court of 
Eluman Rights in Mathieu-Mohin, supra. The analy¬ 
sis undertaken therein by Lord Justice Kennedy is 
informative, and very much in line with my disposal 
of the case at bar. In fact. Lord Justice Kennedy 
devoted much of his analysis to the Canadian expe¬ 
rience, and he specifically approved of the reason¬ 
ing of Linden J.A. in the Lederal Court of Appeal 
in the case at bar, with which I substantially agree. 
Lord Justice Kennedy found that the balancing that 
was undertaken in the Canadian constitutional con¬ 
text was highly informative for the balancing which 
had to be undertaken under Art. 3 of Protocol No. 1 
to the ECHR, as incorporated in the Human Rights 
Act 1998. Lord Justice Kennedy stated, at para. 50, 
that: 

. . . there is a broad spectrum of approaches among 
democratic societies, and the United Kingdom falls 
into the middle of the spectrum. In course of time 
this position may move, either by way of further fine 
tuning, as was done recently in relation to remand prison¬ 
ers and others, or more radically, but its position in the 


federates. En Nouvelle-Zelande, la personne qui 
purge une peine d’emprisonnement de trois ans ou 
plus, qui fait l’objet d’une detention preventive ou 
qui est condamnee a l’emprisonnement a perpetuite 
est inhabile a voter. Au Royaume-Uni, le prison- 
nier perd tout droit de participer aux elections du 
Parlement, de T Assemblee europeenne et de T admi¬ 
nistration municipale : par. 3(1) de la Representation 
of the People Act 1983 (R.-U.), 1983, ch. 2 (modi- 
fiee en 1985 et en 2000), et par. 2(1) de l’annexe 1 de 
la European Assembly Elections Act 1978 (R.-U.), 
1978, ch. 10. Ne demeurent habiles a voter que les 
personnes detenues provisoirement et celles qui sont 
incarcerees pour outrage au tribunal ou non-respect 
des conditions dont le tribunal a assorti leur peine. 

L’entree en vigueur de la Human Rights Act 1998 
au Royaume-Uni, en octobre 2000, a eu pour effet 
d’integrer au droit britannique la garantie prevue a 
l’art. 3 du Protocole n° 1 de la CEDH. Recemment, 
dans Pearson, precite, trois detenus ont conteste 
leur inhabilite a voter suivant la Representation of 
the People Act 1983, alleguant qu’elle etait incom¬ 
patible avec la Human Rights Act 1998. Dans cette 
affaire, le tribunal a estime qu’il devait trancher la 
question de savoir si le par. 3(1) de la Representation 
of the People Act 1983 satisfaisait a la norme eta- 
blie par la Cour europeenne des droits de Thomme 
dans Mathieu-Mohin, precite. L’ analyse du lord 
juge Kennedy est instructive et va dans le meme 
sens que mes conclusions en l’espece. Le lord juge 
Kennedy a d’ailleurs consacre une bonne partie de 
ses reflexions a la jurisprudence canadienne et a 
approuve expressement le raisonnement du juge 
Linden de la Cour federate du Canada dans la pre¬ 
sente affaire, auquel je souscris pour l’essentiel. 
Selon le lord juge Kennedy, l’exercice de ponde- 
ration realise dans le contexte constitutionnel cana- 
dien apportait un eclairage fort utile sur la demarche 
qu’appelait Part. 3 du Protocole n° 1 de la CEDH, 
integre a la Human Rights Act 1998. Void ce qu’il 
dit au par. 50 : 

[TRADUCTION] . . . les mesures appliquees dans les dif- 
ferentes societes democratiques foment un large spectre 
au centre duquel se situe la solution britannique. Avec le 
temps, le choix du legislateur britannique peut se depla¬ 
cer vers l’une ou l’autre des extremites, que ce soit lege- 
rement (p. ex. la modification recente visant notamment 
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spectrum is plainly a matter for Parliament not for the 
courts. 

I find this informative, especially in light of the fact 
that the line chosen by Parliament in Canada in s. 
51(e) of the Act is far more moderate than the line 
drawn by Parliament in the United Kingdom. 

Certain international instruments also address 
the issue of prisoner voting. Article 25 of the 
International Covenant on Civil and Political 
Rights (“ICCPR ”) states that every citizen shall 
have the “right and the opportunity” to vote 
“without unreasonable restrictions”: ICCPR , 999 

U. N.T.S. 171, entered into force March 23, 1976. 
The United Nations Human Rights Committee, in 
a comment on Art. 25 of the ICCPR , stated that 
restrictions on the right to vote should be “objec¬ 
tive and reasonable” and that “[i]f conviction for 
an offence is a basis for suspending the right to 
vote, the period of such suspension should be 
proportionate to the offence and the sentence”: 
“General Comment Adopted by the Human Rights 
Committee under Article 40, Paragraph 4 of the 
International Covenant on Civil and Political 
Rights”, General Comment No. 25 (57), Annex 

V, CCPR/C/21, Rev. 1, Add. 7, August 27, 1996. 
It is likely caveats, such as the one in Art. 25 
of the ICCPR , which led the international non¬ 
governmental organization Penal Reform 
International, in their 1995 publication Making 
Standards Work — An International Handbook on 
Good Prison Practice, at pp. 13-14, to distinguish 
between “retained rights”, which it advocated 
must be retained in a prison setting, and other 
rights which may be limited, amongst which was 
listed the right to vote. 


Therefore, when one looks to the range of bal¬ 
ances selected by Canadian provinces, other coun¬ 
tries, and as reflected in international instruments, 
it becomes clear that in theory there is not a single 
response to the question at hand. The overview 
presents a range of reasonable and rational balances 


les personnes detenues provisoirement) ou radicalement. 

Mais il appartient au Parlement, et non aux cours de jus¬ 
tice, d’en decider. 

Ces propos sont d’autant plus pertinents que la voie 
choisie par le legislateur canadien par T adoption de 
Pal. 51e) de la Loi est bien plus moderee que celle 
retenue par le Parlement du Royaume-Uni. 

133 

Certains instruments internationaux renferment 
egalement des dispositions sur le droit de vote 
des prisonniers. U article 25 du Pacte international 
relatif aux droits civils etpolitiques (« PIRDCP ») 
dispose que tout citoyen doit avoir « le droit et 
la possibility » de voter « sans restrictions derai- 
sonnables » : PIRDCP, 999 R.T.N.U. 171, entre 
en vigueur le 23 mars 1976. Dans ses observations 
generales sur Part. 25 du PIRDCP, le Comite 
des droits de Phomme des Nations Unies a dit que 
les restrictions au droit de vote devaient reposer 
sur des criteres « objectifs et raisonnables » et 
que « [s]i le fait d’avoir ete condamne pour une 
infraction est un motif de privation du droit de 
vote, la periode pendant laquelle P interdiction 
s’applique devrait etre en rapport avec P infrac¬ 
tion et la sentence » : « Observations generales 
adoptees par le Comite des droits de Phomme 
au titre du paragraphe 4 de Particle 40 du Pacte 
international relatif aux droits civils et politi¬ 
ques », Observation generale n° 25 (57), annexe 
V, CCPR/C/21, rev. 1, add. 7, 27 aout 1996. Ce 
sont vraisemblablement des reserves comme 
celles exprimees a Part. 25 du PIRDCP qui ont 
amene P Association internationale de reforme 
penale, organisation non gouvernementale, dans 
sa publication de 1997 Pratique de la prison : 

Du bon usage des regies penitentiaires interna- 
tionales, p. 6, a etablir une distinction entre les 
« droits particuliers », qui, selon elle, devraient 
continuer de s’appliquer dans le contexte carceral 
et les droits qui peuvent etre restreints, dont celui 
de voter. 

D’apres les differentes solutions qui sont rete- ' ^ 
nues dans les provinces canadiennes et a l’etran- 
ger et que rehetent les instruments internationaux, 
il est clair que, theoriquement, il n’y a pas qu’un 
seul moyen de resoudre le probleme qui se pose en 
l’espece. Le survol fait ressortir toute une gamme de 
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which have been struck. On the spectrum which 
is the result of the above overview, Canada’s line 
appears quite moderate. 

H) Application of the Oakes Test 

With all of the above commentary regarding flex¬ 
ibility, context, especially the relationship between 
the justification put forth by the Crown and a reason¬ 
able and logical prior social or political philosophy, 
the role of symbolic arguments, the importance of 
deference, and the variety of reasonable and rational 
balances struck by Canadian provinces and within 
the international community in mind, I now turn to 
the application of the Oakes test itself. 


(1) Is the Limit Prescribed by Law? 

It is obvious that the limit is prescribed by law: s. 
51(e) of the Act is clear and not vague. 

(2) Are the Objectives Pressing and Substantial? 

The task of the Court at this phase of the Oakes 
test is to determine whether the concern which 
prompted the enactment of the impugned provision 
is pressing and substantial and whether the purpose 
of the legislation is one of sufficient importance: 
Irwin Toy, supra, at p. 987, per Dickson C.J., Lamer 
J. (as he then was) and Wilson J. At this stage, there 
is an important distinction to be made between the 
objective and the means chosen to implement that 
objective, since this phase is related to the Court’s 
checking that the objectives are consistent with the 
principles, integral in a free and democratic society, 
pressing and substantial and directed to the realiza¬ 
tion of collective goals of fundamental importance: 
Oakes, supra, at pp. 138-39. 

As a preliminary matter I think it is important 
to stress that, given the nature of the impugned 
provision and the nature of this particular context, 
it is advisable to not become over-constrained by 
the specific language or formulation of the objec¬ 
tives offered by the Crown. Therefore, I agree with 
Linden J.A. in his general statement, at para. 99: 


dosages raisonnables et rationnels parmi lesquels la 
position canadienne parait tres moderee. 

H) L’application du critere de Tarret Oakes 

En gardant presentes a 1’esprit toutes les observa¬ 
tions qui precedent concernant la souplesse, le con- 
texte, en particulier le lien entre la justification avan- 
cee par le ministere public et T adhesion prealable a 
une philosophic sociale ou politique a la fois raison- 
nable et logique, le role des arguments symboliques, 
1’importance de la retenue judiciaire et la variete de 
dosages raisonnables et rationnels etablis dans les 
provinces canadiennes et a l’echelle internationale, 
je me penche maintenant sur l’application du critere 
degage dans 1’arret Oakes. 

(1) Le droit est-il restreint par une regie de 

droit? 

Le droit en cause est manifestement restreint par 
une regie de droit, l’al. 51 e) de la Loi etant clair, et 
non imprecis. 

(2) Les objectifs sont-ils urgents et reels? 

II incombe a la Cour, a ce stade-ci du critere de 
1’arret Oakes, de decider si la preoccupation qui a 
incite le legislateur a adopter la disposition en cause 
est urgente et reelle et si l’objectif de la mesure 
legislative est suffisamment important : Irwin Toy, 
precite, p. 987, le juge en chef Dickson, le juge 
Lamer (plus tard Juge en chef) et le juge Wilson. 
A cette etape de 1’analyse, il importe de distinguer 
entre l’objectif et le moyen choisi pour l’atteindre, 
la Cour devant s’assurer qu’il s’agit d’un objectif 
urgent et reel, conforme aux principes qui consti¬ 
tuent T essence meme d’une societe fibre et demo- 
cratique et visant la realisation d’objectifs collectifs 
d’une importance fondamentale (Oakes, precite, p. 
138-139). 

Vu la nature de la disposition en cause et le con- 
texte particulier de l’espece, il convient de signaler 
tout d’abord qu’il ne faut pas s’en tenir trop stricte- 
ment aux termes employes par le ministere public 
pour formuler les objectifs. Je souscris done a 1’af¬ 
firmation generale du juge Linden de la Cour d’ap- 
pel federale (au par. 99) : 
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... I would leave to philosophers the determination of 
the “true nature” of the disenfranchisement. It may be 
argued that this legislation does different things — it 
imposes a civil consequence, it fixes a civil disability, 
it imposes a criminal penalty, it furthers a civic goal, it 
promotes an electoral goal, or it is part of the sentenc¬ 
ing process. I believe that these arguments, made alone, 
are of limited assistance. There are elements of all these 
ideas and ideals at work here. [Emphasis in original.] 

Parliament’s two principal objectives in s. 51(e) 
of the Act, accepted by both the trial judge and the 
Federal Court of Appeal below, are: the enhance¬ 
ment of civic responsibility and respect for the rule 
of law, and the enhancement of the general purposes 
of the criminal sanction. Above, I developed the 
view that these objectives are based upon a reasona¬ 
ble and rational social or political philosophy. Thus, 
I am of the view that any provision which seeks to 
advance such objectives clearly has a pressing and 
substantial purpose. 

With regard to the first objective, that of enhanc¬ 
ing civic responsibility and respect for the rule of 
law, the Crown submits that it basically relates to 
the promotion of good citizenship. This objective 
also reflects society’s desire to buttress the rule of 
law. I discussed both of these notions above, where 
I addressed how they relate to a reasonable and 
rational political or social philosophy, the view that 
the social rejection of serious crime reflects a moral 
line which safeguards the social contract and the 
rule of law and bolsters the importance of the nexus 
between individuals and the community. 

The Crown submits that it is illustrative to look 
to other jurisdictions so as to note that many lib¬ 
eral democracies do limit prisoner voting. The trial 
judge, agreeing with Strayer J. in Belczowski (at 
the trial level), supra, questioned the usefulness 
of looking to other jurisdictions. Particularly, after 
having surveyed the evidence, Wetston J. at trial 
below noted that it was difficult to draw meaningful 
conclusions about why some free and democratic 
societies disenfranchise criminal offenders while 
others do not. It has been submitted that the fact 
that there is no single accepted theoretical basis for 


Je laisserai aussi aux philosophes la question de la 
« veritable nature » de l’inhabilite a voter. On pourrait 
plaider que la loi agit a differents egards — elle impose 
une consequence civile, elle etablit une incapacity civile, 
elle impose une sanction penale, elle poursuit un but civi- 
que, elle favorise la realisation d’un but electoral ou elle 
fait partie integrante de la determination de la peine. Je 
crois que ces arguments, seuls, ne sont que d’une utilite 
limitee. Des elements de tous ces concepts ou ideaux sont 
en jeu en l’espece. [Souligne dans Toriginal.] 

139 

Reconnus tant par le juge de premiere instance 
que par la Cour d’appel federale, les deux princi- 
paux objectifs qui sous-tendent l’al. 51 e) de la Loi 
sont d’accroitre la responsabilite civique et le res¬ 
pect de la regie de droit et de favoriser la realisa¬ 
tion des objectifs generaux de la sanction penale. 
Comme je l’ai demontre precedemment, ces objec¬ 
tifs se fondent sur une philosophic sociale ou politi¬ 
que a la fois raisonnable et rationnelle. Je suis done 
d’avis que toute disposition visant la realisation de 
ces objectifs repond clairement a un besoin urgent et 
reel. 

En ce qui conceme le premier objectif — accroi- ^ 
tre la responsabilite civique et le respect de la regie 
de droit —, le ministere public soutient qu’il est 
fondamentalement lie a la promotion du sens civi¬ 
que. Cet objectif traduit egalement la volonte sociale 
d’affirmer la primaute du droit. Lorsque j’ai analyse 
ces deux notions, j’ai indique en quoi elles se rat- 
tachent a une philosophie sociale ou politique, rai¬ 
sonnable et rationnelle : la reprobation sociale des 
actes criminels graves reflete un point de vue moral 
garantissant le respect du contrat social et de la regie 
de droit et affirmant l’importance du lien entre l’in- 
dividu et la collectivite. 

Le ministere public fait valoir qu’il suffit de se ' 
tourner vers les autres ressorts pour remarquer que 
de nombreuses democraties liberates limitent le 
droit de vote des prisonniers. Partageant le point de 
vue du juge Strayer dans Belczowski (premiere ins¬ 
tance), precite, le juge Wetston a remis en question 
1’utilite de l’examen des solutions adoptees dans 
d’autres ressorts. Au proces, apres un survol de la 
preuve, le juge Wetston a particulierement signale 
qu’il etait difficile de tirer des conclusions vala- 
bles quant aux motifs pour lesquels, dans certai- 
nes societes fibres et democratiques, les prisonniers 
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liberal democracy, no unified liberal political theory, 
means that civic responsibility should not be consid¬ 
ered a significant objective of public policy. I do not 
agree with this submission. I acknowledge that the 
practices of other liberal democracies, as reviewed 
above, are mixed. I suggest, however, that while 
such evidence is clearly not capable of disposing 
of the issue, it is highly relevant. The examination 
of other liberal democracies simply demonstrates 
that there is a range of reasonable and rational bal¬ 
ances that have been struck. The promotion of civic 
responsibility does not hinge on there being a single 
theory for liberal democracy. The lack of there being 
a unified political theory is, so to speak, the point of 
the overview. Reasonable and rational persons and 
legislatures disagree on the issue of prisoner disen¬ 
franchisement. 


As noted above, it has been alleged that the 
“promotion of civic responsibility” is excessively 
abstract, generalized, symbolic, unrealistic and 
ambiguous. I spent some time above discussing that 
symbolic or abstract purposes can be valid of their 
own accord and must not be downplayed simply for 
the reason of their being symbolic. 

The crux of the trial judge’s analysis regarding 
this first objective is found at pp. 882-83 of his rea¬ 
sons: 

. . . attention must be focussed on the democratic ideals 
which Canada, as a free and democratic society, fosters. 
There may well be no unified western tradition of politi¬ 
cal theory, but it is clear from the evidence in this trial 
that civic and moral responsibility are key components 
of our liberal democratic traditions. In fact, the preamble 
to the Charter declares that Canada is founded upon prin¬ 
ciples that recognize “the rule of law”. The rule of law 
may be the subject of a number of interpretations, such as 
a call to law and order, or a legal ordering of social life: 
J. Rawls, A Theory of Justice ... at pages 235-243. The 
ideals of the rule of law express the requirements of legal 
rules formulated in such a manner as to secure voluntary 
compliance with the standard of conduct which they set. 
Of course, while no legal system can expect that all of 
its laws will be known by the public, it is nevertheless 


sont habiles a voter et, dans d’autres, ils ne le sont 
pas. On a invoque le fait qu’il n’existe pas un fon- 
dement theorique unique de la democratic liberale 
ni une theorie unifiee de la politique liberale pour 
soutenir que la responsabilite civique ne doit pas 
etre consideree comme un objectif important de la 
politique gouvernementale. Je ne suis pas d’accord. 
Je reconnais que les solutions retenues dans d’autres 
democraties liberales sont variees. Me me si elle ne 
permet manifestement pas de trancher la question en 
litige, j’estime cependant que cette preuve est tres 
pertinente. L’examen de la situation dans d’autres 
democraties liberales montre simplement que diffe- 
rents dosages raisonnables et rationnels ont ete eta- 
blis. La promotion de la responsabilite civique ne 
depend pas de 1’existence d’un fondement theorique 
unique a la democratic liberale. L’interet du survol 
est justement de montrer qu’il n’y a pas de theorie 
politique unifiee. Des citoyens et des elus raisonna¬ 
bles et rationnels ne s’entendent pas sur la question 
du droit de vote des prisonniers. 

Comme je l’ai mentionne precedemment, on a 
allegue que la « promotion de la responsabilite civi¬ 
que » revet un caractere trop abstrait, general, sym- 
bolique, irrealiste et equivoque. J’ai deja explique 
qu’un argument symbolique ou abstrait peut etre 
valable en soi et ne doit pas etre minimise du simple 
fait qu’il est symbolique. 

Le juge de premiere instance conclut essentielle- 
ment ce qui suit au sujet de ce premier objectif (aux 
p. 882-883) : 

. . . il convient d’examiner avec attention les ideaux 
democratiques que le Canada, comme societe fibre et 
democratique, cherche a promouvoir. II se peut que la 
theorie politique ne repose sur aucune tradition occi- 
dentale unifiee, mais il appert clairement de la preuve 
presentee en l’espece que le sens du devoir civique et 
la responsabilite morale constituent des elements cles 
de nos traditions democratiques liberales. En fait, selon 
le preambule de la Charte, le Canada est fonde sur des 
principes qui reconnaissent la « primaute du droit ». La 
primaute du droit peut se preter a differentes interpreta¬ 
tions, notamment la necessite d’adopter des regies sur les 
questions d’interet public ou des regies regissant la vie en 
societe : J. Rawls, A Theory of Justice [. . .], aux pages 
235 a 243. Les ideaux sous-jacents a la primaute du droit 
traduisent la necessite de formuler des regies de droit 
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important, as part of the shaping of the voluntary social 
order, for persons to know in advance what the conse¬ 
quences of their actions might be: E. Colvin, “Criminal 
Law and The Rule of Law” in Crime, Justice & 
Codification ... at page 125. 


The pressing and substantial nature of this 
objective was agreed with by the majority of the 
Federal Court of Appeal below. To support this, 
Linden J.A. cited as fn. 103 in para. 100 a pas¬ 
sage from the decision of this Court in Harvey, 
supra, where the majority of this Court upheld simi¬ 
larly abstract objectives. At para. 38 of that case, 
La Forest J. wrote that: 


de faijon a assurer le respect volontaire de la norme de 
conduite fixee par lesdites regies. Bien entendu, il serait 
vain de souhaiter que toutes les regies d’un systeme de 
droit donne soient connues du public, mais il est impor¬ 
tant, pour faijonner 1’ordre social volontaire, de faire en 
sorte que les personnes sachent a 1’avance quelles pour- 
raient etre les consequences de leurs actes : E. Colvin, 
« Criminal Law and The Rule of Law » dans Crime, 
Justice & Codification [. . .], a la page 125. 

La majorite de la Cour d’appel federale a con- 
venu du caractere urgent et reel de cet objectif. Le 
juge Linden a cite a l’appui, dans la note 103 du 
par. 100, un extrait de T arret Harvey, precite, ou les 
juges majoritaires de la Cour ont confirme la validite 
d’une disposition ayant des objectifs abstraits sem- 
blables. Au paragraphe 38, le juge La Forest ecrit : 


I have no doubt that the primary goal of the impugned 
legislation is to maintain and enhance the integrity of the 
electoral process. Nor do I doubt that such an objective is 

always of pressing and substantial concern in any society 

that purports to operate in accordance with the tenets of a 

free and democratic society. [Emphasis added.] 

I am of the view that the objectives advanced in the 
case at bar are highly similar and are clearly press¬ 
ing and substantial. 

Turning now to the second objective, that of the 
enhancement of the general purposes of the crimi¬ 
nal sanction, the Crown submits that this objective 
has retributive, denunciatory and morally educative 
functions. The appellants submit that this is an addi¬ 
tional and gratuitous punishment, and serves only to 
comfort those outside prison by further stigmatiz¬ 
ing those in prison as disconnected social outcasts. 
They submit that a retributive philosophy of punish¬ 
ment does not correspond to the empirical realities 
of present-day Canadian society. 

Hugessen J.A., in Belczowski at the Federal 
Court of Appeal, and Arbour J.A., in the first 
Sauve case, were of the view that disenfranchise¬ 
ment of prisoners is problematic since it effectively 
amounts to a “punishment for imprisonment rather 
than for the commission of an offence”. I disagree. 
Disenfranchisement arising from s. 51(e) of the 
Act is directly related to the length of the sentence, 
reflecting the nature of the criminal offence and the 


Je ne doute pas que la loi contestee ait principalement 
pour but de maintenir et de renforcer l’integrite du 
processus electoral. Je ne doute pas non plus qu’un tel 

objectif soit toujours une preoccupation urgente et reelle 

de toute societe qui pretend suivre les preceptes d’une 

societe libre et democratique. [Je souligne.] 

Je suis d’avis que les objectifs invoques en l’espece 
sont tres semblables et qu’ils sont nettement urgents 
et reels. 

Quant au deuxieme objectif — favoriser la 
realisation des objectifs generaux de la sanction 
penale —, le ministere public soutient qu’il a une 
fonction punitive, exemplaire et edifiante. Les appe- 
lants y voient un chatiment supplementaire et gratuit 
qui ne sert qu’a apaiser la population en stigmatisant 
davantage les detenus et en les traitant comme des 
parias. Ils avancent que la philosophie punitive invo- 
quee ne correspond pas aux realties empiriques de la 
societe canadienne d’aujourd’hui. 

Le juge Hugessen de la Cour d’appel federale ^ 
dans Belczowski et le juge Arbour de la Cour d’ap¬ 
pel de 1’Ontario dans la premiere affaire Sauve 
ont tous deux estime que le retrait du droit de 
vote aux prisonniers etait problematique parce 
qu’il equivalait en fait a une punition pour l’em- 
prisonnement et non pour la perpetration d’une 
infraction. Je ne suis pas de cet avis. La privation 
du droit de vote decoulant de l’al. 51e) de la Loi 
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criminal activity committed. It is a valid objective 
for Parliament to develop appropriate sanctions and 
punishments for serious crime. Further, it cannot be 
necessary for the nature of a sanction to be in some 
way directly related to the nature of the crime per¬ 
petrated, i.e. that only those convicted of electoral 
offences be deprived of the vote. As discussed above, 
incarcerated persons lose the vote because they have 
been convicted of serious criminal offences and are 
the subjects of punishment. The disenfranchisement 
is a civil disability arising from the criminal convic¬ 
tion. The key fact which gives rise to the disenfran¬ 
chisement is serious criminal activity as identified 
by Parliament. 


The trial judge held that s. 51(e) of the Act clearly 
does have a punitive aspect with a retributive func¬ 
tion. This conclusion was adopted by Linden J.A. at 
the Court of Appeal, in para. 100. 

Paragraph 51(e) of the CEA has a punitive aspect. 
There is little doubt that retribution is a concept that is not 
alien to criminal sanctions. Indeed, sentences are invari¬ 
ably partly punitive in nature. As stated by La Forest J. in 
R. v. Lyons ... at page 329: “In a rational system of sen¬ 
tencing, the respective importance of prevention, deter¬ 
rence, retribution and rehabilitation will vary according 
to the nature of the crime and the circumstances of the 
offender.” See also R. v. Goltz ... at page 503. 


I am of the view that there was no error made by 
the courts below in identifying the objectives and in 
determining them to be pressing and substantial. I 
think that the importance of both objectives is obvi¬ 
ous. 

(3) Proportionality 
(a) Rational Connection 

This first branch of the proportionality inquiry 
demands that this Court examine whether there is a 
rational connection between the disenfranchisement 


est directement liee a la duree de la peine infligee 
et, par consequent, a la nature de Tinfraction et de 
l’acte criminel commis. Le legislateur peut legiti- 
mement concevoir les sanctions et les peines qu’il 
convient d’infliger aux auteurs d’actes criminels 
graves. Par ailleurs, on ne saurait exiger que la 
nature de la sanction soit de quelque maniere liee 
directement a la nature de Facte criminel perpetre, 
c.-a-d. que seules les personnes reconnues coupa- 
bles d’une infraction en matiere electorate soient 
privees du droit de vote. Comme je l’ai explique 
precedemment, les personnes incarcerees perdent 
le droit de vote parce qu’elles ont ete declarees 
coupables d’actes criminels graves et font l’objet 
d’une punition. L’inhabilite a voter est une incapa¬ 
city civile decoulant de la declaration de culpabi- 
lite. Fondamentalement, c’est l’activite criminelle 
grave, definie par le legislateur, qui donne lieu a 
Finhabilite. 

Le juge de premiere instance a statue que l’al. 
51e) de la Loi a clairement un aspect punitif et 
inflige un chatiment. Le juge Linden de la Cour 
d’appel federate en a convenu (au par. 100) : 

L’alinea 51 e) de la LEC comporte un aspect punitif. 
Le chatiment est sans doute un concept qui n’est pas 
etranger aux sanctions imposees en matiere penale. 
Effectivement, les peines sont, dans tous les cas, de 
nature punitive, du moins en partie. Comme 1’a dit le 
juge La Forest dans l’arret R. c. Lyons, [. . .], a la page 
329 : « Dans un systeme rationnel de determination 
des peines, l’importance respective de la prevention, de 
la dissuasion, du chatiment et de la reinsertion sociale 
variera selon la nature du crime et la situation du delin- 
quant ». Voir egalement Farret R. c. Goltz, [. . .], a la 
page 503. 

J’estime que les tribunaux d’instance inferieure 
n’ont commis aucune erreur en determinant les 
objectifs et en concluant qu’ils etaient urgents et 
reels. Je crois que l’importance des deux objectifs 
est manifeste. 

(3) La proportionnalite 

a) Le lien rationnel 

Ce premier volet de F application du critere de 
la proportionnalite exige que la Cour decide s’il 
existe ou non un lien rationnel entre Finhabilite a 
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in s. 51(e) of the Act and the objectives of the legis¬ 
lation. Therefore, the question is whether Parliament 
had a reasonable basis, based on the arguments and 
evidence advanced, for thinking that the temporary 
disenfranchisement of serious criminal offenders 
would augment civic responsibility and respect for 
the rule of law and enhance the general purposes of 
the criminal sanction. In Lavigne v. Ontario Public 
Service Employees Union, [1991] 2 S.C.R. 211, 
at p. 291, Wilson J. summarized what this inquiry 
demands: 

The Oakes inquiry into “rational connection” between 
objectives and means to attain them requires nothing 
more than a showing that the legitimate and impor¬ 
tant goals of the legislature are logically furthered by 
the means government has chosen to adopt. [Emphasis 
added.] 

This Court has unanimously agreed that 
“[r]ational connection is to be established, upon 
a civil standard, through reason, logic or simply 
common sense”: RJR-MacDonald, supra, per 
La Forest J., at para. 86, McLachlin J., at paras. 
156-58, and Iacobucci J., at para. 184; referred 
to in Thomson Newspapers, supra, at para. 39. 
The existence of scientific proof is simply of pro¬ 
bative value in supporting this reason, logic or 
common sense. In the case at bar, as discussed 
above, a causal relationship between disenfran¬ 
chising prisoners and the objectives approved of 
above is not empirically demonstrable. However, 
this Court has clearly stated that Parliament must 
be afforded a margin of appreciation in regard to 
legitimate objectives which may, nonetheless, be 
based upon somewhat inconclusive social science 
evidence: Sopinka J. in Butler, supra, at pp. 502-3. 
I offer two examples: in Butler, Sopinka J. found, 
at p. 502, that it was “reasonable to presume” that 
there was a causal relationship between obscenity 
and harm to society, and in Ross v. New Brunswick 
School District No. 15, [1996] 1 S.C.R. 825, at 
para. 101, La Forest J. stated that it was “reason¬ 
able to anticipate” that there was a causal link 
between anti-Semitic activity by school teachers 
outside school and discriminatory attitudes within 
school. Thus, it is clear that this Court’s approach 
to this dimension of the test demands not the 


voter prevue a l’al. 51e) et les objectifs de la Loi. La 
question est done de savoir si, compte tenu des argu¬ 
ments et des elements de preuve presentes, le legis- 
lateur avait des motifs raisonnables de croire que 
le retrait temporaire du droit de vote aux auteurs 
d’actes criminels graves accroitrait la responsabilite 
civique et le respect de la regie de droit et favorise- 
rait la realisation des objectifs generaux de la sanc¬ 
tion penale. Dans Lavigne c. Syndicat des employes 
de la fonction publique de TOntario, [1991] 2 
R.C.S. 211, p. 291, le juge Wilson a resume l’objet 
de F analyse : 

L’examen, propose dans Oakes, du « lien rationnel » 
entre les objectifs et les moyens choisis pour les atteindre 
n’exige rien de plus que la demonstration que les moyens 
retenus par le gouvernement favorisent logiquement la 
realisation des objectifs legitimes et importants du legis¬ 
lates. [Je souligne.] 

La Cour a statue a Funanimite que « [l]e hen '^ 
rationnel doit etre etabli, selon la norme de preuve 
en matiere civile, par la raison, la logique ou le 
simple bon sens » : RJR-MacDonald, precite, le 
juge La Forest, par. 86, le juge McLachlin, par. 
156-158, et le juge Iacobucci, par. 184; cite dans 
Thomson Newspapers, precite, par. 39. L’existence 
d’une preuve scientilique n’a valeur probante qu’a 
l’appui de la raison, de la logique ou du bon sens. 
Comme je l’ai explique, il n’est pas possible, en 
Fespece, d’etablir empiriquement Fexistence d’un 
hen causal entre l’inhabilite des detenus a voter 
et les objectifs legitimes susmentionnes. La Cour 
a cependant dit clairement que le legislates doit 
avoir une marge d’appreciation a l’egard d’objectifs 
qui sont legitimes, mais qui peuvent neanmoins se 
fonder sur des preuves plus ou moins concluantes 
relevant des sciences humaines : le juge Sopinka, 
dans Butler, precite, p. 502-503. En outre, dans ce 
meme arret, le juge Sopinka conclut a la p. 502 qu’il 
etait« raisonnable de supposer » qu’il existe un lien 
causal entre l’obscenite et le prejudice cause a la 
societe; dans Ross c. Conseil scolaire du district n° 

15 du Nouveau-Brunswick, [1996] 1 R.C.S. 825, par. 

101, le juge La Forest ecrit qu’il etait « raisonnable 
de s’attendre » a ce qu'il y ait un hen causal entre 
les activites antisemites des enseignants apres les 
heures de classe et les comportements discriminatoi- 
res au sein de l’ecole. II est done manifeste que, pour 
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strongest connection, the most convincing rational 
connection, but a logical or rational connection. 

In my view, it is obvious that s. 51(e) of the Act 
meets this requirement. The arguments in favour of 
the rational connection clearly meet the standard 
which this Court normally applies at this stage of 
the analysis, that the pressing and substantial legis¬ 
lative objectives are at least logically furthered by 
the means selected by Parliament in s. 51(e) of the 
Act. At this phase of the proportionality inquiry, it is 
particularly important to continue to keep in mind 
the contextual factors which have been discussed 
above. 

The trial judge below stated that while he was of 
the view that there was a complete lack of empirical 
evidence to support the rational connection, this was 
not determinative, in that he was satisfied that there 
was a rational or common sense basis upon which to 
assume that disenfranchising prisoners is meant to 
promote civic responsibility. He thus concluded that 
a rational connection was, as a matter of common 
sense, made out. I agree. He based this largely upon 
the view that the objectives here are symbolic: soci¬ 
ety strongly disapproves of certain forms of con¬ 
duct. He also found the morally educative argument 
to be a compelling basis for the rational connection. 
The fact that many offenders are not caught, and 
thus perhaps those who are actually incarcerated 
are clearly singled out, also fails to undermine the 
rational connection. 

The crux of the trial judge’s reasoning concern¬ 
ing the first objective was that he 

seems to have accepted the evidence of Dr. Thomas 
Pangle and Dr. Christopher Manfredi, who testified that 
a legislative objective of enhancing civic responsibility 
and fostering respect for the mle of law was rationally 
connected to legislation which denounces disrespect for 
the process of law and for the social contract, and which 
restricts the franchise as a means of showing connection 
to the Canadian polity. 

(As per Linden J.A. at the Federal Court of Appeal, 
para. 105) 


que, pour T application de ce volet du critere, la Cour 
n’ exige pas le lienle plus solide, le lienrationnel le plus 
convaincant, mais bien un lien logique ou rationnel. 

II me parait evident que Tal. 5le) de la Loi satis- 
fait a cette exigence. Les arguments favorables a 
Fexistence d’un hen rationnel respectent clairement 
la norme que la Cour applique normalement a ce 
stade de 1’analyse, a savoir que la mesure choisie 
par le legislateur a Tal. 51e) de la Loi favorise au 
moins logiquement la realisation des objectifs legis¬ 
lates urgents et reels. A cette etape de l’examen de 
la proportionnalite, il importe tout particulierement 
de ne pas perdre de vue les facteurs contextuels dont 
j’ai fait etat precedemment. 

Le juge de premiere instance affirme que, meme 
s’il etait d’avis qu’aucune donnee empirique n’ap- 
puyait l’existence d’un hen rationnel, cela n’etait 
pas determinant, puisqu’il etait convaincu de l’exis- 
tence d’un fondement rationnel ou logique permet- 
tant de presumer que le retrait du droit de vote aux 
prisonniers visait a promouvoir le sens civique. II 
a done conclu que Texistence d’un lien rationnel 
avait logiquement ete etablie. Je suis d’accord. Cette 
conclusion s’appuie essentiellement sur le caractere 
symbolique des objectifs consideres en l’espece : la 
societe desapprouve fortement certains types de com- 
portement. II trouve convaincant aussi T argument 
de T education morale pour conclure a T existence 
d’un hen rationnel. Le fait que de nombreux con- 
trevenants echappent a la justice alors que ceux qui 
se retrouvent derriere les barreaux ecopent ne com- 
promet pas non plus l’existence d’un lien rationnel. 

Le raisonnement du juge de premiere instance au 
sujet du premier objectif repose essentiellement sur 
le fait qu’il a retenu 

la preuve emanant de MM. Thomas Pangle et Christopher 
Manfredi, dont le temoignage portait qu’il existe un 
lien rationnel entre T objectif legislatif consistant a rehaus- 
ser le sens du devoir civique et a promouvoir le respect de 
la primaute du droit et des mesures legislatives qui reprou- 
vent le manque de respect pour la voie legale et le contrat 
social, et restreignent l’habilite a voter comme moyen 
de demontrer un lien avec le regime politique canadien. 

(Le juge Linden de la Cour d’appel federale, par. 
105) 
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With regard to the second objective, the trial judge 
found at p. 892 of his reasons that: 

... a rational connection exists between the impugned 
provision and the stated objective of enhancing the 
criminal sanction. As an aid to punishment, the provision 
clearly imposes a sanction, and denounces bad conduct. 
In the present case, the sanction takes the form of a dis¬ 
enfranchisement, in addition to the loss of liberty. A fun¬ 
damental democratic right has been removed for crimes 
committed, and its removal is clearly felt as a depriva¬ 
tion by Mr. Sauve and Mr. Spence. It is also reasonable 
to conclude that a morally educative message is sent to 
offenders, and possibly to the general population, by the 
imposition of a sanction. 


The majority of the Federal Court of Appeal 
agreed with the trial judge that the promotion of 
civic responsibility is rationally connected to the 
impugned provision. The majority noted specifi¬ 
cally that, while it was also possible to argue that 
all laws strive to promote civic responsibility, the 
common sense connection was adequately estab¬ 
lished in this case. Linden J.A. also agreed with the 
trial judge that the objective of promoting the crimi¬ 
nal sanction was also made out. 


Linden J.A. was satisfied that the two-year cutoff 
did catch serious and repeat offenders, based on the 
statistical data which showed that, as of April 1995, 
of a sample of 14,179 inmates in federal penitentia¬ 
ries who had been sentenced to two or more years, 
each had committed, on average, 29.5 offences . I 
think that this is highly relevant, particularly given 
the Chief Justice’s view that the disenfranchising 
provision is insufficiently tailored. Wetston J., at 
pp. 878-79, looked to the criminal records of the 
appellants as illustrative of this point: 


Mr. Sauve, for example, was convicted of murder as an 
aider and abettor. While he committed only one signifi¬ 
cant offence, he was sentenced to a period of twenty-five 
years in prison. In contrast, Mr. Spence’s criminal record 


En ce qui a trait au deuxieme objectif, le juge de 
premiere instance a conclu a la p. 892 de ses 
motifs : 

. . . il existe un lien rationnel entre la disposition atta- 
quee et 1’objectif avoue de mettre en relief la sanction 
penale. Comme auxiliaire a la peine imposee, il est 
bien certain que la disposition impose une sanction et 
denonce la mauvaise conduite. Dans la presente affaire, 
la sanction prend la forme de la perte du droit de vote 
en plus de la perte de la liberte. Un droit democratique 
fondamental a ete retire par suite des crimes qui ont ete 
commis et MM. Sauve et Spence considerent indenia- 
blement la suppression de ce droit comme une privation. 

Il est egalement raisonnable de conclure que 1’imposi¬ 
tion d’une sanction transmet un message moralisateur 
aux contrevenants et peut-etre meme a 1’ensemble de la 
population. 

Les juges majoritaires de la Cour d’appel fede- ^ 
rale ont convenu avec le juge de premiere instance 
qu’il y avait un lien rationnel entre la promotion de 
la responsabilite civique et la disposition contes- 
tee. Ils ont precise que meme s’il etait par ailleurs 
possible de soutenir que toute disposition legisla¬ 
tive vise a promouvoir le sens civique, l’existence 
d’un lien logique etait adequatement etablie en 
l’espece. Pour sa part, le juge Linden a egalement 
convenu avec le juge de premiere instance que 
l’objectif de promouvoir la sanction penale a aussi 
ete etabli. 

Sur la foi de donnees statistiques selon les- ^ 
quelles, en avril 1995, les 14 179 contrevenants dete¬ 
nus dans des etablissements federaux et purgeant 
une peine de deux ans ou plus compris dans l’echan- 
tillon avaient commis en moyenne 29,5 infractions 
chacun, le juge Linden s’est dit convaincu que la 
limite de deux ans permettait d’exclure de 1’electo¬ 
ral les grands criminels et les recidivistes. Cela me 
parait tres pertinent, surtout compte tenu de 1’opi¬ 
nion du Juge en chef selon laquelle la disposition sur 
la privation du droit de vote n’est pas suffisamment 
circonscrite. De son examen des casiers judiciaires 
des appelants, le juge Wetston (aux p. 878-879) en 
tireTillustration suivante : 

Par exemple, M. Sauve a ete reconnu coupable de com- 
plicite de meurtre. Meme s’il n’a commis qu’une seule 
infraction grave, il a ete condamne a une peine d’empri- 
sonnement de vingt-cinq ans. En revanche, le dossier de 


2002 SCC 68 (Can LI I) 





602 


SAUVE V. CANADA (CHIEF ELECTORAL OFFICER) Gontllier J. 


[2002] 3 S.C.R. 


reveals a history of repeated crimes which eventually led 
to a four-year term of imprisonment for armed robbery 
and related offences. Clearly, both individuals engaged 
in serious criminal conduct, which the courts punished 
by way of prison sentences of more than two years. Thus, 
the records of Mr. Sauve and Mr. Spence also lend sup¬ 
port to the defendants’ assertion that prison sentences of 
two years or more target serious criminals and repeat 
offenders. 

I note that in Harvey, supra, La Forest J. was 
convinced that the five-year disqualification from 
voting, holding office, or being elected to the 
Legislative Assembly for persons found guilty 
of illegal electoral practices found in the New 
Brunswick Elections Act was rationally connected 
to the legislative objective of enhancing the integrity 
of the electoral process. He noted at para. 41: 

A mandatory disqualification acts as a strong deter¬ 
rent and helps to promote confidence in the electoral 
system .... [T]he . . . contention that the disqualifica¬ 
tion displays paternalism on the part of the legislature 
misses the point. The provision is meant to protect the 
public not only from a particular offender, but from 
offenders in general. In other words the legislature is 
aiming at both general and specific deterrence. 

He concluded at para. 43 by noting: 

. . . s. 119(c) is rationally connected to the objective of 
preserving the integrity of the electoral process and is not 
arbitrary in that it applies only to a specified group of 
individuals who are charged with and convicted of speci¬ 
fied offences. 

In my view, a similar analysis applies in the case at 
bar. 

I support the analysis of the courts below: reason, 
logic and common sense, as well as extensive expert 
evidence support a conclusion that there is a rational 
connection between disenfranchising offenders 
incarcerated for serious crimes and the objectives 
of promoting civic responsibility and the rule of 
law and the enhancement of the general objec¬ 
tives of the penal sanction. The rational connec¬ 
tion between the disenfranchisement and the first 
objective is explained above, in my discussion of 
dignity and the fact that removing the right to vote 


M. Spence est celui d’un recidiviste qui a ete condamne 
a une peine d’emprisonnement de quatre ans pour avoir 
commis un vol a main armee et differentes infractions 
connexes. De toute evidence, l’un comme l’autre ont 
commis des crimes graves que les tribunaux ont punis 
par des peines d’emprisonnement de plus de deux ans. 
Les casiers judiciaires de MM. Sauve et Spence appuient 
done la these des defendeurs selon laquelle les peines 
d’emprisonnement d’au moins deux ans visent les per- 
sonnes coupables de crimes graves et les recidivistes. 

Dans Harvey, precite, le juge La Forest s’est dit 
convaincu de l’existence d’un lien rationnel entre 
l’interdiction de cinq ans prevue par la Loi electo- 
rale du Nouveau-Brunswick, selon laquelle les per- 
sonnes declarees coupables de pratiques electorates 
illicites ne peuvent voter, remplir une charge ou etre 
elues a T Assemblee legislative et T objectif legislatif 
de preserver l’integrite du processus electoral. Voici 
ce qu’il dit au par. 41 : 

En effet, une periode d’ineligibilite obligatoire constitue 
un bon moyen de dissuasion et contribue a donner con- 
fiance dans le systeme electoral. [. . .] [LJ’appelant rate 
la cible lorsqu’il pretend que l’ineligibilite est une mani¬ 
festation de paternalisme de la part du legislateur. La dis¬ 
position vise a proteger le public non seulement contre un 
contrevenant en particulier, mais encore contre les con- 
trevenants en general. Autrement dit, le legislateur vise 
un objectif de dissuasion a la fois generate et specifique. 

Puis il conclut au par. 43 : 

. . . l’al. 119c) a un lien rationnel avec l’objectif de pre¬ 
servation de l’integrite du processus electoral et [. . .] il 
n’estpas arbitraire du fait qu’il s’applique seulement a un 
groupe precis de personnes qui sont accusees et declarees 
coupables d’infractions precises. 

J’estime que la meme analyse vaut en l’espece. 

Je souscris a l’analyse des tribunaux d’instance 
inferieure selon laquelle la raison, la logique et le 
bon sens, ainsi que d’abondants temoignages d’ex¬ 
perts, permettent de conclure qu’il y a un lien ration¬ 
nel entre l’inhabilite a voter des personnes incarce- 
rees pour avoir commis des actes criminels graves 
et les objectifs de promouvoir la responsabilite civi- 
que et le respect de la regie de droit et de favoriser 
la realisation des objectifs generaux de la sanction 
penale. J’ai deja explique le lien qui existe entre 
la privation du droit de vote et le premier objectif 
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from serious incarcerated criminals does no injury 
to, but rather recognizes their dignity (see paras. 68- 
76). It is also explained above in the section enti¬ 
tled “A Rational and Reasonable Social or Political 
Philosophy Underpins the Crown’s Justification for 
the Limitation of the Section 3 Right” (see espe¬ 
cially paras. 114-121), and below in my discussion 
of the salutary effects of the measure (see especially 
paras. 180-183). In the latter section, I discuss the 
legislation’s expression of societal values and its 
signalling effect. The Chief Justice prefers a differ¬ 
ent line of reasoning. Citing Mill as her authority, 
she states that “denying penitentiary inmates the 
right to vote is more likely to send messages that 
undermine respect for the law and democracy than 
messages that enhance those values” (para. 41). 
However, apart from one philosopher, she provides 
no support for this contention; she simply replaces 
one reasonable position with another, dismissing the 
government’s position as “unhelpful” (para. 37 of 
the Chief Justice’s reasons). 


The rational connection between the legislation 
and the enhancement of the criminal sanction is also 
elaborated on elsewhere. Below, at paras. 160 to 174 
on minimal impairment, I explain at length that the 
disenfranchisement is carefully tailored to apply to 
perpetrators of serious crimes. I therefore disagree 
with the Chief Justice’s statement that denial of the 
right to vote is insufficiently tailored and therefore 
not rationally connected to legitimate punishment. 
I also explain below, at para. 183 of my discussion 
of salutary effects, that denial of the right to vote 
is perceived as meaningful by the prisoners them¬ 
selves (the evidence of the appellant Aaron Spence 
supports this) and can therefore contribute to the 
rehabilitation of prisoners. 

The arguments raised by the appellants are not 
destructive of the rational connection between 
Parliament’s objectives and legislative action, 
and do not support disregarding the findings of 
both lower courts. As per Wilson J. in Lavigne, 
supra, Parliament’s goals are obviously “ logically 


lorsque j’ai parle de la dignite et mentionne que le 
retrait du droit de vote aux personnes incarcerees 
pour avoir commis des actes criminels graves ne 
porte pas atteinte a leur dignite, mais la reconnait 
(voir par. 68-76). Je l’explique aussi dans la partie 
intitulee « Une philosophic sociale ou politique a la 
fois rationnelle et raisonnable sous-tend la justifica¬ 
tion, avancee par le ministere public, de la restriction 
du droit garanti a Part. 3 » (voir particulierement 
par. 114-121) et dans mon analyse des effets bene- 
fiques de la mesure (voir particulierement par. 180- 
183). Dans la deuxieme partie, j’ai parle des valeurs 
sociales que celle-ci exprime et du message qu’elle 
transmet. Le Juge en chef prefere un autre raisonne- 
ment. Citant Mill a l’appui, elle ecrit : « priver les 
detenus du droit de vote risque plus de transmettre 
des messages qui compromettent le respect de la 
regie de droit et de la democratic que des messa¬ 
ges qui pronent ces valeurs » (par. 41). Toutefois, 
a part ce philosophe, elle n’assortit sa declaration 
d’aucune justification; elle remplace simplement un 
point de vue raisonnable par un autre, rejetant celui 
du gouvernement au motif qu’il « n’a aucune uti- 
lite » (par. 37 des motifs du Juge en chef). 

J’ai aussi analyse ailleurs le lien rationnel entre 
la disposition legislative et T accroissement de la 
sanction penale. Plus loin, aux par. 160-174 sur 
1’atteinte minimale, j’ai longuement explique que la 
privation du droit de vote a ete soigneusement adap- 
tee de maniere a ne viser que les personnes qui ont 
commis un acte criminel grave. Je ne souscris done 
pas a la declaration du Juge en chef que le retrait du 
droit de vote n’est pas suffisamment adapte et qu’il 
n’a done aucun lien rationnel avec la punition legi¬ 
time. Je vais aussi expliquer plus loin, au par. 183 de 
mon analyse des effets benefiques, que la privation 
du droit de vote est pereue comme significative par 
les prisonniers eux-memes (le temoignage de 1’ap¬ 
pelant Aaron Spence appuie cette these) et peut done 
contribuer a leur readaptation. 

Les arguments des appelants ne refutent pas 
l’existence d’un lien rationnel entre les objectifs 
du legislateur et la mesure legislative ni la perti¬ 
nence des conclusions tirees des deux tribunaux 
d’instance inferieure. Comme l’a dit le juge Wilson 
dans Lavigne, precite, de toute evidence, les moyens 
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furthered by the means government has chosen to 
adopt” (p. 291 (emphasis added)). In particular, I 
share the view of the courts below that given that, 
the objectives are largely symbolic, common sense 
dictates that social condemnation of criminal activ¬ 
ity and a desire to promote civic responsibility 
are reflected in disenfranchisement of those who 
have committed serious crimes. This justification 
is rooted in a reasonable and rational social and 
political philosophy which has been adopted by 
Parliament. Further, it can hardly be seen as “novel”, 
as stated in the Chief Justice’s reasons, at para. 41. 
The view of the courts below is that generally sup¬ 
ported by democratic countries. Countries including 
the United States, the United Kingdom, Australia, 
New Zealand, and many European countries such 
as France and Germany, have, by virtue of choos¬ 
ing some form of prisoner disenfranchisement, also 
identified a connection between objectives similar to 
those advanced in the case at bar and the means of 
prisoner disenfranchisement. 


(b) Minimal Impairment 

The Crown must demonstrate that the impair¬ 
ment of rights is minimal, i.e. that the law was care¬ 
fully tailored so that Charter rights are impaired no 
more than is necessary to meet the legislative provi¬ 
sion’s objectives. Minimal impairment is about ana¬ 
lysing the line that has been drawn. This analysis 
does not, notably, require the Crown to have adopted 
the absolutely least intrusive means for promoting 
the purpose, although it does require that the Crown 
prefer a significantly less intrusive means if it is of 
equal effectiveness . In RJR-MacDonald, supra, at 
para. 160, McLachlin J. stated: 

The tailoring process seldom admits of perfection and 
the courts must accord some leeway to the legislator. If 
the law falls within a range of reasonable alternatives, the 
courts will not find it overbroad merely because they can 
conceive of an alternative which might better tailor objec¬ 
tive to infringement. . . . 


retenus par le legislateur « favorisent logiquement » 
la realisation de ses objectifs (p. 291 (je souligne)). 
Plus particulierement, je conviens avec les tribu- 
naux d’instance inferieure que, dans la mesure ou 
les objectifs sont essentiellement symboliques, le 
bon sens veut que la reprobation sociale de l’acti- 
vite criminelle et la volonte de favoriser la respon- 
sabilite civique se traduisent par l’inhabilite a voter 
de ceux qui ont commis des actes criminels graves. 
Cette justification prend sa source dans une philo¬ 
sophic sociale ou politique, a la fois raisonnable et 
rationnelle, a laquelle a adhere le legislateur. De 
plus, on peut difficilement qualifier de « nouvelle » 
cette theorie, comme le Juge en chef le fait dans ses 
motifs (par. 41). La these des tribunaux d’instance 
inferieure est celle que retiennent generalement les 
pays democratiques. Certains pays, dont les Etats- 
Unis, le Royaume-Uni, l’Australie, la Nouvelle- 
Zelande, ainsi que bon nombre d’Etats europeens, 
dont la France et l’AHemagne, en optant pour une 
forme ou une autre d’inhabilite des prisonniers a 
voter, ont egalement conclu a l’existence d’un hen 
entre des objectifs semblables a ceux avances en 
l’espece et les moyens retenus pour exclure les dete¬ 
nus de l’electorat. 

b) L'atteinte minimale 

Le ministere public doit prouver que l’atteinte 
est minimale, c’est-a-dire que la disposition a ete 
soigneusement adaptee de facon a ne pas porter 
atteinte aux droits garantis par la Charte au-dela 
de ce qui est necessaire a la realisation des objectifs 
du legislateur. II faut alors examiner la limite qui a 
ete tracee. L’Etat n’est evidemment pas tenu d’eta- 
blir qu’il a adopte le moyen le moins attentatoire 
qui soit pour favoriser la realisation des objectifs. 
Cependant, a efficacite egale , le moyen sensible- 
ment moins attentatoire doit avoir ete privilegie. 
Dans RJR-MacDonald, precite, par. 160, le juge 
McLachlin dit : 

Le processus d’adaptation est rarement parfait et les tribu¬ 
naux doivent accorder une certaine latitude au legislateur. 
Si la loi se situe a l’interieur d’une gamme de mesures 
raisonnables, les tribunaux ne concluront pas qu’elle a 
une portee trop generale simplement parce qu’ils peu- 
vent envisager une solution de rechange qui pourrait etre 
mieux adaptee a l’objectif et a la violation . . . 
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In R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 
713, at p. 782, Dickson C.J. stated: “The courts are 
not called upon to substitute judicial opinions for 
legislative ones as to the place at which to draw a 
precise line.” See also Ross, supra, at para. 108. In 
the case at bar, these passages are of the utmost rel¬ 
evance, insofar as they encompass a recognition of 
the need for deference in the context of a case such 
as the one at bar. 

I emphasize that it was “particularly” on the 
ground of minimal impairment that this Court, in 
the first Sauve case, established that the previous s. 
51(e) of the Act, which disenfranchised all prisoners 
regardless of the duration of their incarceration, was 
contrary to the Charter and incapable of being justi¬ 
fied under s. 1. Our decision was, at pp. 439-40: 


We are all of the view that these appeals should be 
dismissed. 

The Attorney General of Canada has properly con¬ 
ceded that s. 51(e) of the Canada Elections Act, R.S.C., 
1985, c. E-2, contravenes s. 3 of the Canadian Charter 
of Rights and Freedoms but submits that s. 51(e) is saved 
under s. 1 of the Charter. We do not agree. In our view, s. 
51 (e) is drawn too broadly and fails to meet the propor¬ 
tionality test, particularly the minimal impairment com¬ 
ponent of the test, as expressed in the s. 1 jurisprudence 
of the Court. 

The language of Iacobucci J.’s reasons seem to 
imply that, while Parliament’s complete ban of 
prisoner voting in the old provision was unconsti¬ 
tutional, Parliament was free to investigate where 
an appropriate line could be drawn. This is exactly 
what it was in the process of doing at the time the 
first Sauve case was heard. It has drawn a line in the 
form of s. 51(e) of the Act. 

The appellants and their experts have argued 
that there are less intrusive means for the Crown 
to pursue its objectives: disenfranchisement could 
be left to the discretion of the sentencing judge; as 
per the Lortie Commission, only those convicted 
of the most serious offences (those punishable by 


Dans R. c. Edwards Books and Art Ltd., [1986] 2 
R.C.S. 713, p. 782, le juge en chef Dickson a dit que 
« [l]es tribunaux ne sont pas appeles a substituer des 
opinions judiciaires a celles du legislateur quant a 
l’endroit ou tracer une ligne de demarcation. » Voir 
egalement Ross, precite, par. 108. Ces extraits reve- 
tent la plus grande importance en l’espece dans la 
mesure ou la Cour y reconnait la necessite de faire 
preuve de retenue dans des circonstances apparen- 
tees a celles de la presente affaire. 

Je souligne que, dans la premiere affaire Sauve, 
c’est en se fondant « particulierement » sur le cri- 
tere de l’atteinte minimale que la Cour a statue que 
l’ancien al. 5le) de la Loi, qui privait du droit de 
vote tous les detenus independamment de la duree 
de leur incarceration, etait contraire a la Charte et 
ne pouvait etre justifie en vertu de Particle premier. 

Nous avons done rendu la decision suivante (aux p. 
439-440) : 

Nous sommes tous d’avis qu’il y a lieu de rejeter ces 
pourvois. 

Le procureur general du Canada a concede a bon droit 
que Pal. 5 le) de la Loi electorate du Canada, L.R.C. 
(1985), ch. E-2, enfreint Part. 3 de la Charte canadienne 
des droits et libertes, mais il pretend qu’il est sauvegarde 
par Particle premier de la Charte. Nous ne sommes pas 
d’accord. A notre avis, Pal. 5le) a une portee trop large 
et ne satisfait pas au critere de la proportionnalite, par¬ 
ticulierement en ce qui concerne P element de l’atteinte 
minimale, enonce dans la jurisprudence de notre Cour 
touchant Particle premier. 

Dans ses motifs, le juge Iacobucci donne a penser 
que malgre Pinconstitutionnalite de la disposition 
rendant tous les prisonniers inhabiles a voter, il 
etait loisible au legislateur de rechercher Pendroit 
ou il conviendrait de tracer une ligne de demarca¬ 
tion. C’est precisement ce que le Parlement faisait a 
l’epoque de l’audition de la premiere affaire Sauve, 
et la limite retenue correspond a l’actuel aP 51 e) de 
la Loi. 

1 ST'-) 

Les appelants et leurs experts font valoir que 
des moyens moins attentatoires pourraient per- 
mettre a l'Etat de realiser ses objectifs : confier au 
tribunal qui determine la peine le soin de decider 
de Phabilite ou de l’inhabilite a voter; comme 1’a 
recommande la Commission Lortie, ne priver du 
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a maximum of life) and the most serious sentences 
(those punishable by 10 years in jail or more) could 
lose the vote; an offence-oriented approach could 
define specific types of crimes which could be seen 
as bearing a rational connection to the franchise; or 
the measure could allow for the vote to be restored 
if the offender demonstrated good behaviour while 
incarcerated. To these I add that it is obvious that 
any higher cutoff line, i.e. 5, 10, or 25 years of incar¬ 
ceration, would also, technically, be less intrusive. 


I am of the view that no less intrusive measure 
would be equally effective. Since Parliament has 
drawn a line which identifies which incarcerated 
offenders have committed serious enough crimes to 
warrant being deprived of the vote, any alternative 
line will not be of equal effectiveness. Equal effec¬ 
tiveness is a dimension of the analysis that should 
not be underemphasized, as it relates directly to 
Parliament’s ability to pursue its legitimate objec¬ 
tives effectively. Any other line insisted upon 
amounts to second-guessing Parliament as to what 
amounts to “serious” crime. 


The trial judge below stressed that the legisla¬ 
tive process did undertake a rigorous evaluation 
of the line chosen regarding “serious” crime. He 
noted that the legislative history of s. 51(e) of the 
Act involved a report from the Lortie Commission. 
Notably, the Lortie Commission, despite the con¬ 
clusion of a Research Study commissioned under it 
which recommended that all prisoners get the right 
to vote, concluded that prisoners who had been con¬ 
victed of an offence punishable by a maximum of 
life imprisonment and who had been sentenced to a 
prison term of 10 years or more should be disquali¬ 
fied from voting for the duration of their incarcera¬ 
tion. A Special Committee on Electoral Reform, 
which reviewed the Lortie Commission’s Report, 
recommended, however, that a two-year cutoff was 
appropriate since this would catch “serious offend¬ 
ers”. Wetston J. stated, at p. 877: 


droit de vote que les auteurs des infractions les 
plus graves (punissables de l’emprisonnement a 
vie) et les personnes condamnees aux peines les 
plus lourdes (10 ans d’emprisonnement ou plus); 
privilegier une demarche axee sur la nature de 1’in¬ 
fraction et determiner quels types de crimes ont 
un lien rationnel avec le droit de vote; prevoir le 
retablissement du droit de vote lorsque le detenu 
fait preuve de bonne conduite pendant son incar¬ 
ceration. Je me permets d’ajouter que, technique - 
ment, une limite superieure (par ex. 5, 10 ou 25 
ans d’emprisonnement) serait aussi formellement 
moins attentatoire. 

J’estime qu’aucune mesure moins attentatoire ne 
serait tout aussi efficace. Comme le legislateur a fixe 
une limite qui permet de determiner quels contre- 
venants incarceres ont commis des actes criminels 
suffisamment graves pour justifier la perte du droit 
de vote, aucune autre ligne de demarcation ne pour- 
rait avoir la meme efficacite. L’egalite sur le plan 
de l’efficacite est une dimension de l’analyse qui ne 
doit pas etre sous-estimee, en ce qu’elle se rattache 
directement au pouvoir du legislateur de poursuivre 
efficacement ses objectifs legitimes. Toute autre 
ligne de demarcation preconisee equivaut a evaluer 
apres coup le choix du legislateur quant a savoir ce 
qu’est un acte criminel « grave ». 

Le juge de premiere instance a souligne que le 
legislateur avait precede a une evaluation rigoureuse 
de la ligne de demarcation retenue pour ce qui est 
de l’acte criminel « grave ». II a fait observer que le 
contexte de 1’adoption de l’al. 5 le) de la Loi englo- 
bait le rapport de la Commission Lortie. Plus par- 
tic ulierement, meme si une etude commandee par 
elle avait preconise le maintien du droit de vote pour 
tous les detenus, la Commission Lortie a decide 
que les detenus declares coupables d’une infraction 
punissable de l’emprisonnement a vie ou condam- 
nes a une peine d’emprisonnement de 10 ans ou plus 
devaient etre prives du droit de vote pour la duree de 
leur incarceration. Le Comite special sur la reforme 
electorate, qui a examine le rapport Lortie, a toute- 
fois recommande une limite de deux ans, car elle 
engloberait « les individus ayant commis de graves 
infractions ». Void ce que dit le juge Wetston (a la 
p. 877) : 
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The Special Committee spent a great deal of time trying 
to determine whether a two-year limit for the disqualifi¬ 
cation was appropriate, or whether a cutoff of five years, 
or seven years, or ten years (as recommended by the 
Lortie Commission) was more justifiable. Eventually, 
the Special Committee recommended a two-year cutoff 
since, in their view, serious offenders may be consid¬ 
ered to be those individuals who have been sentenced 
to a term of two years or more in a correctional institu¬ 
tion. Generally, that means a federal penitentiary, but not 
exclusively. 

The debates in the House of Commons regarding 
the provision in question demonstrate that there was 
a view that disenfranchisement would have an “edu¬ 
cative effect”: see Wetston J. at pp. 877-78 of his 
reasons and House of Commons Debates, vol. XIV, 
3rd Sess., 34th Pari., April 2, 1993, at pp. 18015-21. 
Further, the debates emphasize the view that the 
prisoners actually disenfranchised themselves by 
their engaging in criminal conduct. Most generally, 
and most importantly, Linden J.A. aptly noted, at 
para. 96: 

. . . that Parliament, both in general session and in 
Committee, debated this measure vigorously. The 
Parliamentary Committee reviewing the matter carefully 
considered the submissions of the Royal Commission 
on Electoral Reform and Party Financing (the Lortie 
Commission), recommending disenfranchisement to all 
those prisoners serving sentences of 10 years or more. 
While in session. Parliament debated and ultimately 
rejected a motion to repeal the disenfranchisement, and 
an alternative motion to trigger the disenfranchisement 
only after a sentence of five years or more is handed 
down. 

Linden J.A. noted that Parliament did not consider 
a finite list of offences which would result in the 
loss of the vote, but he noted that the cutoff selected 
achieved the same objective by a different method: 
serious offences were specifically targeted. 

The Crown and its experts submitted that the 
impugned provision is minimally impairing for 
three reasons: only prisoners serving sentences for 
two years or more are disenfranchised, and thus 
the provision only targets what Parliament has 
identified as those who have perpetrated “serious” 


Le Comite special s’est longuement attarde a la question 
de savoir si la limite de deux ans a l’egard de Tinhabi¬ 
lite a voter etait justifiee, ou si une periode de cinq ans, 
sept ans ou meme dix ans (selon la recommandation de 
la Commission Lortie) convenait davantage. Finalement, 
le Comite special a recommande une periode d’exclusion 
de deux ans etant donne que, a son avis, les individus 
ayant commis de graves infractions sont probablement 
des personnes qui ont ete condamnees a purger une peine 
d’au moins deux ans dans un etablissement correction- 
nel. De facon generale, il s’agira d’un penitencier federal, 
mais ce n’est pas toujours le cas. 

L'idee que Tinhabilite a voter pourrait avoir un 
« effet educatif » a ete avancee pendant les debats 
de la Chambre des communes au sujet de la dispo¬ 
sition en cause : voir les motifs du juge Wetston, 
p. 877-878, et les Debats de la Chambre des com¬ 
munes, vol. XIV, 3 e sess., 34 e leg., 2 avril 1993, p. 
18015-18021. Par ailleurs, les debats mettent en evi¬ 
dence Tidee que les detenus se rendent eux-memes 
inhabiles a voter en se livrant a des activites crimi- 
nelles. Mais surtout, de maniere plus generale, et le 
juge Linden de la Cour d’appel federale l’a signale a 
juste titre (au par. 96) : 

. . . le Parlement, en session generale et en comite, a 
tenu un debat anime sur cette mesure. Le comite parle- 
mentaire qui a examine la question a etudie avec soin 
les observations de la Commission royale sur la reforme 
electorate et le financement des partis (la Commission 
Lortie), qui recommandait Tinhabilite de tous les prison- 
niers purgeant des peines de dix ans ou plus. La session 
du Parlement a debattu et rejete, en bout de ligne, une 
motion visant a abolir Tinhabilite, ainsi qu’une motion 
subsidiaire en vertu de laquelle Tinhabilite ne serait sur- 
venue que lorsqu’une sentence imposant une peine de 
cinq ans ou plus a ete prononcee. 

Le juge Linden a fait remarquer que le legislateur 
n’avait pas envisage Tetablissement d’une liste 
d’infractions precises dont la perpetration entrame- 
rait la perte du droit de vote, mais que la limite fixee 
arrivait au meme resultat — Tinhabilite des auteurs 
d’infractions graves —, mais par un autre moyen. 

Le ministere public et ses experts pretendent que 
la disposition contestee porte atteinte de facon mini¬ 
male et ce, pour trois raisons : seuls les prisonniers 
purgeant une peine de deux ans ou plus sont prives 
du droit de vote, de sorte que la disposition vise 
uniquement les personnes ayant perpetre des actes 
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offences; the disenfranchisement is temporary, in 
the sense that the vote returns to the offenders once 
they leave jail; and the return of the vote once the 
offender leaves jail is automatic. 

The trial judge, appropriately, was concerned that 
Parliament be granted some latitude to select alter¬ 
native policy options. In his final analysis, however, 
Wetston J. rejected all but one of the appellants’ 
suggested “less intrusive” options. What he believed 
would be a less intrusive measure is the selective 
disenfranchisement of each individual offender as 
a matter of the sentencing judge’s discretion. He 
preferred this approach since it would not be auto¬ 
matic; it would take into account the particular cir¬ 
cumstances of each offender. He noted that this 
option was not heavily considered by Parliament. 
Further, he noted that legislative criteria could assist 
the sentencing judge in his or her determinations. 
The trial judge was also of the view that there would 
be a greater degree of public attention if the issue of 
disqualification were to be decided by the sentenc¬ 
ing judge, and thus the morally educative dimension 
of the disenfranchisement would be enhanced. The 
trial judge thus found that in light of this available 
option the provision was not minimally impairing. 
Desjardins J.A., in dissent at the Federal Court of 
Appeal, was effectively of the same view. 

I am not convinced by the trial judge’s preference 
for this approach. First, it seems to designate the 
actual puipose of the voting ban to be more clearly 
the enhancement of the punitive sanction than the 
promotion of civic responsibility. I am of the view 
that if the offender has committed a crime which 
falls within the category identified by Parliament 
as bringing with it disenfranchisement, the sentenc¬ 
ing judge’s discretion has little place in determining 
whether civic responsibility will be better or worse 
promoted by the disenfranchisement of the par¬ 
ticular offender. It is therefore clearly not of equal 
effectiveness. Second, I cannot imagine what fac¬ 
tors a sentencing judge would appropriately weigh 
to decide this issue. The “personal circumstances” 
which a sentencing judge might employ to reduce a 
sentence have, in my view, no place in determining 
whether a particular offender be permitted to vote. 


criminels juges « graves » par le legislateur; l’inha- 
bilite est temporaire, le detenu redevenant habile a 
voter a sa sortie de prison; le droit de vote est retabli 
automatiquement a la sortie de prison. 

Le juge de premiere instance a a juste titre estime 
que le legislateur devait disposer d’une certaine 
marge de manoeuvre dans le choix des solutions de 
rechange. Toutefois, le juge Wetston a hnalement 
rejete toutes les options « moins attentatoires » pro- 
posees par les appelants, sauf une. Selon lui, il aurait 
ete moins attentatoire de laisser au tribunal qui 
determine la peine le soin de decider dans chaque 
cas s’il y a lieu de suspendre le droit de vote. Cette 
solution lui paraissait plus acceptable parce que 
l’inhabilite ne serait pas automatique et la situation 
personnelle de chaque contrevenant serait prise en 
consideration. II a fait remarquer que le Parlement 
n’ avait pas bien soupese cette possibility II a ajoute 
que des criteres pourraient etre prevus dans la loi 
pour aider le tribunal a rendre sa decision. En outre, 
si elle etait decidee par le tribunal fixant la peine, la 
privation du droit de vote retiendrait davantage 1’at¬ 
tention du public et sa fonction d’education morale 
serait accrue. L"existence de cette autre avenue l’a 
done amene a conclure que la disposition ne consti- 
tuait pas une atteinte minimale. Dissidente, madame 
le juge Desjardins de la Cour d’appel federal e s’est 
rangee a son avis. 

La preference exprimee par le juge de premiere 
instance ne me convainc pas. Premierement, selon 
la demarche qu’il privilegie, le veritable objectif de 
la privation du droit de vote parait etre l’accroisse- 
ment de la sanction penale et non la promotion de 
la responsabilite civique. J’estime que, lorsqu’une 
personne a commis un acte criminel faisant partie 
de ceux qui, selon le legislateur, justihent la priva¬ 
tion du droit de vote, le tribunal appele a determiner 
la peine peut difficilement exercer son pouvoir dis- 
cretionnaire pour decider si, dans un cas en particu- 
lier, la privation du droit de vote favorisera ou non 
la responsabilite civique. Ce moyen n’est done pas 
aussi efficace. Deuxiemement, je ne vois pas quels 
facteurs le tribunal pourrait legitimement pren¬ 
dre en consideration pour trancher la question. La 
« situation personnelle » dont il peut tenir compte 
pour reduire la peine n’a a mon sens rien a voir 
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The disenfranchisement comes solely from having 
committed a crime serious enough to bring with it a 
term of incarceration of two years or more. 


The trial judge also noted that legislative guide¬ 
lines could be provided to assist the sentencing 
judge. I fail to see how such guidelines would be any 
more effective than the line currently drawn since 
the current line is Parliament’s choice of a guideline: 
it clearly identifies a line which Parliament believes 
represents what amounts to “serious crime”. The 
suggestion that a sentencing judge be able to exer¬ 
cise a discretion, in my view, trivialises the gravity 
of all offences which Parliament has said, by virtue 
of the cutoff line selected in relation to the Criminal 
Code , are serious. 

It could be said that there are many other less 
intrusive methods to promote civic responsibility 
or the rule of law, methods which do not involve 
prisoners at all. For example, it could be said that 
a program of compulsory voting for all citizens, as 
is in effect in Australia or Belgium, might be such 
an alternative. With regard to such suggestions, I 
note the following passage from Dickson C.J. in 
Keegstra, supra , at pp. 784-85: 

. . . s. 1 should not operate in every instance so as to force 
the government to rely upon only the mode of interven¬ 
tion least intrusive of a Charter right or freedom. It may 
be that a number of courses of action are available in 
the furtherance of a pressing and substantial objective, 

each imposing a varying degree of restriction upon a 

right or freedom. In such circumstances, the government 

may legitimately employ a more restrictive measure, 

either alone or as part of a larger programme of action, 

if that measure is not redundant, furthering the objec¬ 

tive in ways that alternative responses could not, and 
is in all other respects proportionate to a valid s. 1 aim. 

[Emphasis added.] 


The approach taken by Linden J.A. for the 
majority of the Federal Court of Appeal below 
is sound. He held that the current provision was 
minimally impairing for a number of reasons: only 


avec 1’opportunity de maintenir le droit de vote d’un 
detenu en particulier. L'inhabilite resulte unique - 
ment de la perpetration d’un acte criminel suffisam- 
ment grave pour entrainer une peine d’emprisonne- 
ment de deux ans ou plus. 

Le juge de premiere instance a par ailleurs fait ' (< > 
observer que le legislateur pourrait etablir des 
lignes directrices a l’intention du tribunal appele a 
determiner la peine. Je ne vois pas en quoi de telles 
lignes directrices seraient plus eflicaces que la limite 
actuelle, puisque celle-ci correspond au choix d’une 
ligne directrice par le legislateur : ce dernier etablit 
clairement ce qui, pour lui, constitue un « acte cri¬ 
minel grave ». Selon moi, vouloir s’en remettre au 
pouvoir discretionnaire du tribunal qui determine la 
peine banalise les infractions que le legislateur juge 
graves suivant la limite qu’il a fixee en liaison avec 
le Code criminel. 

170 

Certains pourraient affirmer qu’il existe de nom- 
breux autres moyens moins attentatoires de favori- 
ser la responsabilite civique ou le respect de la regie 
de droit, des moyens qui n’ont rien a voir avec les 
detenus. L’un de ces autres moyens pourrait etre, 
par exemple, Texercice obligatoire du droit de vote 
par tous les citoyens, comme en Australie ou en 
Belgique. A cet egard, il me parait opportun de citer 
L extrait suivant des motifs du juge en chef Dickson 
dans Keegstra, precite, p. 784-785 : 

. . . l’article premier ne doit pas jouer dans tous les cas 
de maniere a contraindre le gouvernement a n’intervenir 
que de la maniere qui porte le moins possible atteinte a un 
droit ou a une liberte garantis par la Charte. II se peut en 
effet qu’il y ait plusieurs moyens d’atteindre un objectif 

urgent et reel, dont chacun impose un degre plus ou moins 

grand de restriction a un droit ou a une liberte. Dans ces 

circonstances, le gouvernement peut legitimement recou- 

rir a une mesure plus restrictive, soit isolement soit dans 

le cadre d’un plan d’action plus etendu, pourvu que cette 

mesure ne fasse pas double emploi, qu’elle permette de 

realiser l’objectif de (aeons qui seraient impossibles par 

le biais d’autres mesures, et qu’elle soit a tous autres 

egards proportionnee a un objectif legitime aux fins de 

1’article premier. [Je souligne.] 
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Au nom de la majorite de la Cour d’appel fede- 
rale, le juge Linden a correctement analyse la ques¬ 
tion. II a conclu que la disposition actuelle portait 
atteinte de fagon minimale pour plusieurs raisons : 
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“serious offenders”, as determined by Parliament, 
are subject to disenfranchisement; accused persons 
and those convicted but out on bail are permitted to 
vote; those out on parole are permitted to vote; and 
the provision acts proportionately since it is individ¬ 
ualized insofar as those with longer sentences will 
be disenfranchised longer. The provision is reason¬ 
ably tailored insofar as disenfranchisement reflects 
the length of the sentence and actual incarceration, 
which, in turn, reflects the seriousness of the crime 
perpetrated and the intended progress towards the 
ultimate goals of rehabilitation and reintegration. 


Linden J.A. also, correctly in my view, drew 
a parallel to the approach to minimal impairment 
adopted by this Court in Harvey, supra. He noted at 
para. 123: 

Here too Parliament has sought to further electoral 
goals with a period during which the person convicted 
of the most serious crimes will be prohibited from par¬ 
ticipating in the law-making process. I can see no reason 
why this Court should declare invalid the balancing 
engaged in by Parliament in this case. 

I agree with the Crown that the impugned provi¬ 
sion is not arbitrary: it is related directly to particular 
categories of conduct. I also note that the two-year 
cutoff line also reflects practical considerations: it 
reflects a distinguishing between offenders incarcer¬ 
ated in federal rather than provincial institutions (s. 

743.1 of the Criminal Code)', persons sentenced to a 
term of imprisonment of two years or more are not 
eligible to serve their sentence in open custody (s. 

742.1 of the Criminal Code)', and persons subject to 
a sentence of imprisonment of two years or more are 
subject to having a court delay parole until one half 
of the sentence is served (s. 743.6 of the Criminal 
Code). 

In my view, it is particularly inappropriate, in the 
case at bar, to find the justification of the limitation 
of the right to be unconvincing at this phase of the 
Oakes test. First, as was noted above, there is a need 
for deference to Parliament in its drawing of a line, 
especially since this Court gave the impression that 


seuls les « auteurs d’actes criminels graves », defi¬ 
nis par le legislateur, sont inhabiles a voter; les 
accuses et les personnes declarees coupables, mais 
beneficiant d’une liberie sous caution, ont le droit de 
vote; les detenus beneficiant d’une liberation con- 
ditionnelle peuvent voter et la disposition a un effet 
proportionne et adapte a chacun dans la mesure ou 
plus la peine est longue, plus l’inhabilite dure long- 
temps. La disposition est raisonnablement bien 
adaptee en ce que l’inhabilite reflete la duree de la 
peine et de 1’incarceration reelle, qui elle reflete la 
gravite du crime commis et la progression previsible 
vers la realisation des objectifs ultimes que sont la 
readaptation et la reinsertion sociale. 

Par ailleurs, le juge Linden etablit a juste titre 
un parallele avec l’analyse a laquelle la Cour s’est 
livree dans Harvey, precite, relativement a l’atteinte 
minimale. Void ce qu’il dit au par. 123 : 

Ici aussi, le Parlement a voulu poursuivre des objectifs 
electoraux en fixant une periode au cours de laquelle il est 
interdit a une personne declaree coupable d’une infrac¬ 
tion parmi les plus graves de participer au processus 
legislatif. Je ne vois pas pourquoi la Cour devrait declarer 
invalide le choix fait par le legislateur en l’espece dans la 
recherche d’un equilibre. 

Je conviens avec le ministere public que la dis¬ 
position contestee n’est pas arbitraire : elle se ratta- 
che directement a des categories de comportement 
en particulier. La limite de deux ans s’appuie en 
outre sur des considerations d’ordre pratique : elle 
tient compte de la distinction entre les contrevenants 
detenus dans des penitenciers federaux et ceux dete¬ 
nus dans des etablissements provinciaux (art. 743.1 
du Code criminel), ainsi que du fait que les person¬ 
nes condamnees a deux ans d’emprisonnement ou 
plus ne peuvent purger leur peine au sein de la col- 
lectivite (art. 742.1 du Code criminel) et, si le tri¬ 
bunal l’ordonne, ne sont admissibles a la liberation 
conditionnelle qu’apres avoir purge la moitie de leur 
peine (art. 743.6 du Code criminel). 

J’estime qu’il est particulierement inopportun, 
a cette etape de l’application du critere de I’arret 
Oakes, de tenir pour non convaincante la justifica¬ 
tion avancee en Tespece relativement a la restric¬ 
tion du droit en cause. Premierement, comme je le 
dis precedemment, il est necessaire de respecter la 
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it was up to Parliament to do exactly that after the 
first Sauve case was heard in 1993. Second, also as 
developed above, the analysis of social and politi¬ 
cal philosophies and the accommodation of values 
in the context of the Charter must be sensitive to 
the fact that there may be many possible reasonable 
and rational balances. Developing this point, it is 
important to note that, given the theoretical nature 
of the arguments raised by both parties in the case 
at bar, they do not gain proportionally in strength as 
the bar is moved higher. Symbolic and theoretical 
justifications such as employed in this case do not 
get stronger as the line changes. The fundamental 
premises underlying the line chosen would be the 
same if the cutoff was 10 years, or even 25 years. 
See, for example, Driskell, supra, in which simi¬ 
lar analytical problems to those in the case at bar 
arose and resulted in a line of five years being held 
unconstitutional. Line drawing, amongst a range of 
acceptable alternatives, is for Parliament. This view 
is compounded by the point developed above that it 
is plain that any alternate line would not be equally 
effective, in that the line drawn reflects Parliament’s 
identification of what amounts to serious criminal 
activity. The Federal Court of Appeal was correct to 
find the provision in question minimally impairing. 


(c) Proportionality of Effects 

The final prong of the Oakes test demands that 
the effects of the limiting measure (the impugned 
provision) must not so severely trench on Charter 
rights that the legislative objective, albeit important, 
is outweighed by the infringement of the rights. The 
basic test for determining proportionality is that the 
objectives must be balanced with the actual effects 
of the impugned provision: Oakes, supra ; Edwards 
Books, supra; McKinney v. University of Guelph, 
[1990] 3 S.C.R. 229. This basic test, however, was 
restated and modified by Lamer C.J. in Dagenais v. 
Canadian Broadcasting Corp., [1994] 3 S.C.R. 835. 
Therein, it was held that in cases where a measure 
fully, or nearly fully, meets its legislative objective 


limite fixee par le legislateur, d’autant plus que la 
Cour a laisse entendre qu’il lui appartenait preci- 
sement d’en etablir une a Tissue de l’audition de 
la premiere affaire Sauve en 1993. Deuxiemement, 
et je Tai deja explique egalement, Tanalyse de 
philosophies sociales ou politiques et la concilia¬ 
tion de valeurs dans le contexte de T application 
de la Charte doivent tenir compte du fait que de 
nombreux dosages raisonnables et rationnels sont 
possibles. II importe de signaler a cet egard que, 
en raison de leur nature theorique, les arguments 
avances par les deux parties en l’espece ne seraient 
pas plus convaincants si une limite superieure etait 
fixee. Les justifications symboliques et theoriques, 
comme celles invoquees en Tespece, ne gagnent 
pas en vigueur du fait que la limite est modifiee. 

Les premisses fondamentales qui la sous-tendent 
seraient les memes si elle correspondait a 10 ans 
ou meme 25 ans. Voir par exemple Driskell, pre¬ 
cite, oil le tribunal etait aux prises avec des diffi- 
cultes analytiques semblables et ou une limite de 
cinq ans a ete finalement jugee inconstitutionnelle. 

C’est au legislateur de choisir une limite parmi 
differentes alternatives acceptables. En outre, 
comme nous l’avons deja explique, toute autre 
limite ne serait pas aussi efficace, etant donne que 
celle fixee par le legislateur correspond a ce qui, 
selon lui, constitue une activite criminelle grave. 

La Cour d’appel federale a eu raison de conclure 
que la disposition contestee constitue une atteinte 
minimale. 

c) La proportionnalite des effets 

175 

Selon le dernier volet du critere de barret 
Oakes, les effets de la mesure restrictive (la dispo¬ 
sition contestee) ne doivent pas porter atteinte aux 
droits garantis par la Charte au point que la vio¬ 
lation des droits Temporte sur l’objectif legislatif, 
meme s’il est important. Le critere fondamental 
permettant de determiner s’il y a proportionnalite 
est le suivant : il doit y avoir un equilibre entre 
les objectifs et les effets reels de la disposition 
en cause : Oakes, precite; Edwards Books, pre¬ 
cite; McKinney c. Universite de Guelph, [1990] 

3 R.C.S. 229. Ce critere fondamental a cepen- 
dant ete reformule et modifie par le juge en chef 
Lamer dans Dagenais c. Societe Radio-Canada, 
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or objectives, then the conventional Oakes analysis 
stands: weigh the objectives with the actual effects 
of the impugned provision. Where a measure only 
partially achieves its legislative objective or objec¬ 
tives, the proportionality requirement is dual: not 
only must there be proportionality between the del¬ 
eterious effects of the measure which are responsi¬ 
ble for the limiting of the right in question and the 
objective, but there must also be proportionality 
between the deleterious and the salutary effects of 
the measures. 


What of this case? The Crown alleges that the 
objectives have been fully met, and thus the pre- 
Dagenais approach should apply. As submitted 
by the Crown at para. 64 of their factum, “[t]he 
enactment of the legislation creates the norm and 
fulfills the moral aim of the legislation. As in 
Harvey . . . there is no need to balance the salutary 
and deleterious effects of this legislation”. 


In Harvey, supra, at para. 48, La Forest J. stated 
that “[t]he final step in the Oakes analysis is to deter¬ 
mine if the effects of s. 119(c), the removal of the 
appellant as the member for Carleton North and his 
five-year disqualification from running as a can¬ 
didate, are proportional to the section’s objective 
of ensuring the integrity of the electoral process.” 
Thus, La Forest J. did not go on to balance salutary 
and deleterious effects per se\ the emphasis was 
only on weighing the proportionality of the deleteri¬ 
ous effects to the objectives of the provision. While 
Linden J.A. did not definitively prefer the Harvey 
approach in this case, he noted at para. 133 that it 
“highlights that the context of the particular case is 
paramount in the Oakes analysis”. Further, he noted 
at para. 134 that “it is hard to speak of salutary 
effects in the context of the penal sanction, espe¬ 
cially in an age where there is little evidence prov¬ 
ing that the penal sanction is effective in reducing or 
deterring crime, or in reducing recidivism”. I agree 
and am of the view that regardless of which test is 
engaged, given the nature of the evidence and the 
fact that the objectives have clear symbolic effect, 


[1994] 3 R.C.S. 835. La Cour a alors statue que, 
lorsque la mesure permet d’atteindre pleinement 
ou presque l’objectif legislatif, l’analyse tradi- 
tionnelle fondee sur T arret Oakes s’applique : on 
compare les objectifs de la disposition en cause 
avec ses effets reels. Lorsque la mesure ne permet 
d’atteindre que partiellement l’objectif legislatif, 
1’exigence de la proportionnalite est double : il 
doit y avoir proportionnalite non seulement entre 
l’objectif de la mesure et ses effets prejudiciables 
sur le droit en cause, mais egalement entre les 
effets prejudiciables et les effets benefiques de la 
mesure. 

Qu’en est-il en l’espece? Le ministere public au 
par. 64 de leur memoire allegue que les objectifs 
ont ete pleinement atteints, de sorte que l’analyse 
anterieure a 1’arret Dagenais devrait s’appliquer. 
Pour reprendre les termes qu’il a employes dans son 
memoire, [TRADUCTION] « [1]’adoption de la loi 
cree la norme et atteint le but moral de la loi. Tout 
comme dans Harvey [. . .], il n’est pas necessaire de 
mettle en balance les effets benefiques et les effets 
prejudiciables de la loi ». 

Dans Harvey, precite, par. 48, le juge La Forest 
dit que « [l]a derniere etape de T analyse proposee 
dans Oakes consiste a determiner si les effets de 
l’al. 119c), a savoir la destitution de l’appelant de 
sa charge de depute de Carleton-Nord et la periode 
d’ineligibilite de cinq ans, sont proportionnels a l’ob- 
jectif de cette disposition, qui est de garantir l’inte- 
grite du processus electoral ». Le juge La Forest n’a 
done pas mis en balance les effets benefiques et les 
effets prejudiciables comme tels; il n’a mis l’accent 
que sur la proportionnalite des effets prejudiciables 
et des objectifs de la disposition. En l’espece, meme 
s’il n’a pas opte definitivement pour la demarche 
preconisee dans Harvey, le juge Linden, de la Cour 
d’appel federale, a fait observer que cette demarche 
« met encore davantage en lumiere Timportance 
primordiale du contexte dans l’analyse decrite dans 
Oakes » (par. 133) . Il a ajoute qu’« il est difficile 
de parler d’effets benefiques dans le contexte d’une 
sanction penale, plus particulierement a une epoque 
ou il existe peu de preuves etablissant que la sanc¬ 
tion penale est efficace pour reduire la criminalite, 
dissuader les criminels ou empecher les recidives » 
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that the proportionality analysis is nonetheless sat¬ 
isfied. 


It is my view that the arguments in this dimension 
of the analysis are basically either persuasive or not. 
If the objectives are taken to reflect a moral choice 
by Parliament which has great symbolic importance 
and effect and which are based on a reasonable 
social or political philosophy, then their resulting 
weight is great indeed. Over all, while the tempo¬ 
rary disenfranchisement is clear, the salutary effects 
and objectives are, in my view, of greater counter¬ 
vailing weight. Generally, I agree with the analysis 
of Linden J. A. at the Federal Court of Appeal below 
to this effect. 

The trial judge considered this dimension of the 
Oakes test despite having found that the impugned 
provision was not minimally impairing. He dis¬ 
cussed the current situation across Canadian prov¬ 
inces with regard to prisoner enfranchisement for 
the purpose of provincial elections. He noted that 
four provinces (I note that it is now five) permit all 
prisoners to vote in provincial elections, others place 
some limits, while yet others provide for complete 
disenfranchisement. He then found that the Crown 
did not provide any evidence of harm flowing from 
instances where prisoners had exercised the right to 
vote, such as provincial elections or referenda. He 
also noted that the Crown did not provide any evi¬ 
dence of harm flowing from prisoner voting in other 
countries. I do not find this reasoning persuasive: the 
harm which flows from serious offenders voting is 
obviously not empirically demonstrable. As long as 
one holds democracy to be an abstract good, to find 
that empirically measurable harm flows from the 
result of any fair democratic process is an impossi¬ 
ble argument to make. 


The salutary effects in the case at bar are particu¬ 
larly difficult to demonstrate by empirical evidence 
given their largely symbolic nature. On this point, I 


(par. 134). Je partage son point de vue et j’estime 
que, peu importe le critere applique, etant donne la 
nature de la preuve et Feffet clairement symbolique 
des objectifs, il y a bel et bien proportionnalite. 

En fait, les arguments examines a cette etape de ' ^ 
F analyse sont soit convaincants, soit non convain- 
cants. Si l’on considere que les objectifs refletent un 
choix moral du legislateur d’une grande importance 
et d’une grande incidence symboliques et qu’ils se 
fondent sur une philosophic sociale ou politique rai- 
sonnable, leur poids est en effet tres grand. Mais sur- 
tout, meme si l’inhabilite temporaire a voter ne fait 
pas de doute, les effets benefiques et les objectifs la 
justifient amplement. Dans F ensemble, je me range 
done a l’avis du juge Linden, de la Cour d’appel 
federale. 

179 

Le juge de premiere instance a aborde ce volet 
du critere de T arret Oakes meme s’il a conclu que 
la disposition contestee ne constituait pas une 
atteinte minimale. II a examine le droit des detenus 
de voter aux elections provinciales dans les diffe- 
rentes provinces canadiennes. Quatre provinces (je 
precise qu’elles sont desormais au nombre de cinq) 
autorisent tous les prisonniers a voter aux elections 
provinciales, d’autres etablissent certaines restric¬ 
tions et certaines excluent carrement les detenus 
de l’electorat. II a ensuite conclu que le ministere 
public n’avait offert aucune preuve du prejudice 
decoulant de la participation des detenus a certaines 
elections provinciales ou a certains referendums. II 
a par ailleurs signale que le ministere public n’avait 
presente aucun element de preuve quant au preju¬ 
dice decoulant de l’exercice du droit de vote par les 
detenus dans d’autres pays. Ce raisonnement ne me 
parait pas convaincant : on ne saurait manifestement 
pas etablir de maniere empirique le prejudice impu¬ 
table a l’exercice du droit de vote par des personnes 
reconnues coupables d’actes criminels graves. Tant 
que l’on tient la democratic pour un bien abstrait, 
on ne peut soutenir qu’un prejudice empiriquement 
mesurable decoule du resultat d’un processus demo- 
cratique regulier. 

180 

En l’espece, il est particulierement difficile de 
prouver de maniere empirique les effets benefiques 
etant donne leur nature essentiellement symbolique. 
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note that it would be difficult for the Crown to jus¬ 
tify all penal sanctions, if scientific proof was the 
standard which was required. I discussed this above, 
and would like to reiterate that many core values of 
the Canadian community might suffer if put to such 
a test. In such cases, the weighty merit of the objec¬ 
tives themselves must be considered with the social, 
legislative and factual context in mind. In this case, 
a central dimension of the context is Parliament’s 
choice of a particular social or political philosophy 
on which the justification for the limitation of the 
right is based. As Bastarache J. noted in Thomson 
Newspapers, supra, at para. 125, this third phase of 
the proportionality prong of the Oakes test is unique 
in that it 

provides an opportunity to assess, in light of the practical 
and contextual details which are elucidated in the first and 
second stages, whether the benefits which accme from 
the limitation are proportional to its deleterious effects as 
measured by the values underlying the Charter. 

Linden J.A. found that the primary salutary effect 
was that the legislation, intrinsically , expresses soci¬ 
etal values in relation to serious criminal behaviour 
and the right to vote in our society. He thus con¬ 
cluded, at para. 137. that it has more than symbolic 
effect: 

This legislation sends a message signalling Canadian 
values, to the effect that those people who are found 
guilty of the most serious crimes will, while separated 
from society, lose access to one of the levers of electoral 
power. This is an extremely important message, one 
which is not sent by incarceration alone. Incarceration is 
essentially separation from the community. Incarceration 
alone signals a denunciation of the offender’s anti-societal 
behaviour and indicates society’s hope for rehabilitation 
through separation from the community. Incarceration by 
itself, however, leaves those convicted of serious crimes 
free to exercise all the levers of electoral power open to 
all law-abiding citizens. This maintains a political parity 
between those convicted of society’s worst crimes and 
their victims. Disqualification from voting, however, 
signals a denunciation of the criminal’s anti-societal 
behaviour and sends the message that those people con¬ 
victed of causing the worst forms of indignity to others 
will be deprived of one aspect of the political equality 
of citizens — the right to vote. It can be said that, in this 
context, “kindness toward the criminal can be an act of 


Je signale a cet egard que le ministere public aurait 
du mal a justifier n’importe quelle sanction penale 
s’il devait satisfaire a la norme de la preuve scien- 
tifique. Je le repete, l’application d’un tel critere 
pourrait etre prejudiciable a de nombreuses valeurs 
fondamentales de la societe canadienne. En pareils 
cas, le bien-fonde des objectifs eux-memes doit etre 
soupese compte tenu du contexte social, legislatif et 
factuel. En l’espece, T adhesion du legislateur a une 
philosophic sociale ou politique donnee sur laquelle 
se fonde la justification avancee a l’appui de la res¬ 
triction du droit en cause est au coeur du contexte a 
considered Comme le dit le juge Bastarache dans 
Thomson Newspapers, precite, par. 125, ce troi- 
sieme volet du critere de 1’arret Oakes portant sur la 
proportionnalite est unique en ce qu’il 

donne l’occasion d’apprecier, a la lumiere des details 
d’ordre pratique et contextuel qui ont ete degages aux 
premiere et deuxieme etapes, si les avantages decoulant 
de la limitation sont proportionnels aux effets prejudi- 
ciables, mesures au regard des valeurs consacrees par la 
Charte. 

Selon le juge Linden, le principal effet benefique 
est que la loi, intrinsequement , exprime des valeurs 
sociales a l’egard du comportement criminel grave 
et du droit de vote dans la societe. II conclut au par. 
137 de ses motifs que la loi n’a pas qu’un effet sym- 
bolique : 

La loi vehicule un message mettant en relief les valeurs 
canadiennes, selon lequel les personnes reconnues cou- 
pables des infractions les plus graves perdront, pendant 
leur isolement de la societe, leur acces a l’un des leviers 
du pouvoir electoral. Ce message est extremement impor¬ 
tant et il n’est pas transmis par la seule incarceration. 
L’incarceration consiste essentiellement a isoler une per- 
sonne de la collectivite. L’incarceration seule exprime la 
reprobation du comportement antisocial du contrevenant 
et revele l’espoir de la societe de parvenir a sa readapta¬ 
tion en l’isolant de la collectivite. L’incarceration en soi 
n’entrave toutefois pas la possibilite pour les personnes 
coupables des infractions les plus graves d’utiliser tous 
les leviers du pouvoir electoral auxquels tout citoyen 
respectueux de la loi a acces. L’egalite politique entre 
les auteurs des crimes les plus graves et leurs victimes 
est done preservee. L’inhabilite a voter exprime toutefois 
la reprobation du comportement antisocial du contreve¬ 
nant et fait savoir que les personnes reconnues coupables 
d’avoir fait subir les pires affronts a autrui seront privees 
de l’un des aspects de l’egalite politique des citoyens — 
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cruelty toward his victims, and the larger community”. 
[Footnotes omitted; emphasis in original.] 


Linden J.A. suggested that value emerges from the 
signal or message that those who commit serious 
crimes will temporarily lose one aspect of the politi¬ 
cal equality of citizens. Therefore, “the enactment 
of the measure is itself a salutary effect” (para. 138). 
I agree. As can be drawn out from the overview of 
the arguments which were placed before this Court, 
one is forced to either accept the objectives, and 
consequently grant them weight at this stage of the 
analysis, or discount them. I am of the view that the 
salutary effects and objectives must be granted the 
respect of this Court. 

The signalling function of s. 51(e) is highly 
important. Linden J.A., below, noted at paras. 139 
and 141 of his reasons, that: 

The signal itself is a double signal, a message about the 
community’s view of crime and a repudiation of the 
indignity perpetrated on victims of crime. Where some¬ 
one, by committing a serious crime, evinces contempt 
for our basic societal values, their right to vote may be 
properly suspended. Indeed, not to do so undermines our 
democratic values. 


In context, this legislation puts forward a statement 
of principles by which Canadians live. That is a valid 
role which Parliament may play. The formal enactment 
of these principles itself is as important as any tangible 
effects that the law may have. [Footnotes omitted.] 

This view is supported by the Crown’s experts, 
Professors Pangle and Manfredi. Professor Pangle 
emphasized that the provision in question reflects a 
signal to society and to offenders that the commis¬ 
sion of serious criminal acts will result in the loss 
of a dimension of political participation. Professor 
Manfredi developed the argument, employed above, 
that there is something important about the nexus 
between the exercise of the vote by citizens and the 
responsibilities and duties inherent in citizenship. 
Also as reflected upon above, the provision reflects 
society’s desire to promote the rule of law and civic 
responsibility, which are inherent in and required 


le droit de vote. On peut dire que, dans ce contexte, 
[TRADUCTION] « la bonte envers le criminel peut consti- 
tuer de la cruaute envers ses victimes et l’ensemble de la 
collectivite ». [Notes omises; souligne dans l’original.] 

Le juge Linden laisse entendre qu’une valeur se 
degage du message : ceux qui commettent des 
actes criminels graves seront temporairement prives 
d’une facette de l’egalite politique des citoyens. II 
conclut done que « T adoption de cette mesure est 
benefique en soi » (par. 138). J’en conviens. Au vu 
des arguments qui ont ete presentes a la Cour, il faut 
soit accepter les objectifs et, par consequent, leur 
accorder de T importance a cette etape de T analyse, 
soit les rejeter. Selon moi, la Cour doit reconnaitre 
L importance des effets benefiques et des objectifs 
de la disposition contestee. 
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Comme le juge Linden l’ecrit aux par. 139 et 141 
de ses motifs, le message que transmet Pal. 5le) est 
tres important : 

[Ce signal] est double : il exprime l’opinion que la 
collectivite a du crime et desavoue 1’affront fait aux 
victimes du crime. Lorsqu’une personne demontre son 
mepris pour les valeurs de notre societe, en perpetrant 
une infraction grave, son droit de vote peut a bon droit 
etre suspendu. En fait, le defaut d’agir ainsi minerait nos 
valeurs democratiques. 


En contexte, la loi formule un enonce des principes 
qui regissent la vie des Canadiens. C’est un role que le 
Parlement peut jouer valablement. L’adoption officielle 
de ces principes revet autant d’importance que les even- 
tuels effets tangibles de la loi. [Notes omises.] 

Les experts du ministere public, les professeurs 
Pangle et Manfredi, partagent ce point de vue. Le 
professeur Pangle insiste sur le fait que la dispo¬ 
sition transmet a la societe et aux contrevenants 
le message que la perpetration d’un acte criminel 
grave entrainera la perte d’une facette de la parti¬ 
cipation politique. Le professeur Manfredi a deve- 
loppe 1’argument, expose precedemment, que le lien 
entre l’exercice du droit de vote par les citoyens et 
les obligations inherentes a la citoyennete recele 
quelque chose d’important. La disposition traduit 
egalement la volonte de la societe de promouvoir 
la regie de droit et la responsabilite civique, qui 
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by the rule of law and the notion of the social con¬ 
tract. This provision draws a line which sends a 
strong and beneficial moral message to society as a 
whole, the message that crime will not be tolerated. 
As was said in Sharpe, supra, by L’Heureux-Dube 
and Bastarache JJ. and myself, at para. 191: “The 
Court should be particularly sensitive to the legiti¬ 
mate role of government in legislating with respect 
to our social values”. 

Another salutary effect of the impugned provi¬ 
sion is that it has an effect that is noticed by the 
disenfranchised offenders themselves. Linden J.A. 
agreed and substantiated this view by quoting testi¬ 
mony from the appellant Aaron Spence to the effect 
that Mr. Spence was troubled by the fact that he was 
denied the vote, at para. 143: 

Q. The fact that you are deprived of the right to vote 
doesn’t bother you? 

A. It does, it does bother me. 

Q. The answer to my question, then, Mr. Spence, unless 
I misunderstood your answer, is that you are, in fact, 
deprived of certain things that you think are valu¬ 
able? 

A. Definitely. 

Q. Like the right to vote? 

A. That is true. 

I am of the view that this evidences the salutary 
effect that the temporary disenfranchisement is per¬ 
ceived as meaningful by the offenders themselves. 
I am also of the view that based on this, there is 
reason to believe that the disenfranchisement could 
have an ongoing positive rehabilitative effect. Since 
the vote is meaningful to these offenders, then per¬ 
haps its temporary loss will be a factor which these 
offenders will carry with them as they pursue reinte¬ 
gration into the community on their release. The rea¬ 
sons of the Chief Justice deny this and suggest that 
the denial of the vote to prisoners makes reintegra¬ 
tion and rehabilitation more difficult. As just stated, 
I disagree. I note as well, however, that it is possible 
to argue that incarceration itself may make rehabili¬ 
tation and reintegration more difficult, but it is still, 


sont inherentes a la primaute du droit et au contrat 
social. Elle etablit une limite qui envoie a la societe 
dans son ensemble un message de nature morale, a 
la fois ferme et benefique, a savoir que le crime ne 
sera pas tolere. Comme les juges L’Heureux-Dube 
et Bastarache et moi-meme l’avons dit dans Sharpe, 
precite, par. 191, « [n]otre Cour devrait prefer une 
attention toute particuliere au role legitime que le 
gouvernement joue en legiferant a l’egard de nos 
valeurs sociales ». 

La disposition en cause est par ailleurs benefique 
en ce sens que son effet n’echappe pas aux princi- 
paux interesses. Le juge Linden en convient et cite a 
l’appui le temoignage de l’appelant Aaron Spence, 
qui se disait trouble par la perte du droit de vote (au 
par. 143) : 

[TRADUCTION] 

Q. Le fait d’etre prive de votre droit de vote ne vous 
derange pas? 

R. Oui. Oui, ca me derange. 

Q. La reponse a ma question alors, M. Spence, a 
rnoins que je ne vous comprenne pas, c’est que 
vous etes en fait prive de certaines choses qui ont 
de la valeur pour vous? 

R. Certainement. 

Q. Comme le droit de vote? 

R. C’est vrai. 

II semble done que les contrevenants eux-memes 
jugent significative l’inhabilite temporaire a voter, 
ce qui atteste, a mon avis, 1’effet benefique de la 
disposition. De ce fait, j’estime aussi qu’il y a lieu 
de croire que la privation du droit de vote pourrait 
avoir un effet positif permanent sur le plan de la 
readaptation. Comme le droit de vote est important 
pour le detenu, il se peut que sa perte temporaire 
demeure presente a son esprit lorsqu’il s’engagera 
dans la voie de la reinsertion sociale apres sa mise 
en liberte. Le Juge en chef exprime l’avis contraire 
et soutient que le retrait du droit de vote rend la rein¬ 
sertion sociale et la readaptation plus difficiles. Je ne 
suis evidemment pas d’accord. Je remarque aussi, 
toutefois, que l’on peut soutenir que Tincarceration 
elle-meme rend plus ardues la reinsertion sociale et 
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in some cases, an important dimension of punish¬ 
ment and indeed a step towards rehabilitation. 

The most obvious deleterious effect of s. 51(e) is 
the potential temporary loss of the vote. This, how¬ 
ever, must be considered in light of Parliament’s 
objectives, as illuminated by the totality of the con¬ 
text. Based on statistical data, Linden J.A. concluded 
that the provision was effective insofar as it affected 
only the most serious offenders. Linden J.A. pre¬ 
sented an overview of the number and percentage 
of inmates in federal penitentiaries serving time for 
particular offences in the form of a table reproduced 
at para. 145 of his reasons. Basically, it reflected 
the serious nature of the offences committed by 
those persons incarcerated for two years or more. 
As noted above, of the sample of 14,179 offenders 
incarcerated for two years or more, each was found 
to have, on average, 29.5 convictions. Linden J.A. 
thus properly concluded that the provision catches 
serious and repeat offenders. The statistics also 
indicate that 75 percent of prisoners incarcerated in 
federal penitentiaries are serving sentences of five 
years or less. Therefore, most prisoners will only be 
deprived of participation in one election: see Linden 
J.A., at para. 145; see also Linden J.A., at para. 122, 
where fixed periods of disenfranchisement are dis¬ 
cussed and a helpful parallel is drawn to this Court’s 
approach in Harvey, supra. Lastly, because the dura¬ 
tion of the disenfranchisement is directly related to 
the duration of incarceration, it may in fact be the 
case that a serious criminal offender who is tech¬ 
nically disenfranchised during the period of his or 
her incarceration may never actually be denied the 
opportunity to vote, as there may be no election 
during the time he or she is incarcerated. 


The reasons of the Chief Justice suggest that to 
be temporarily disenfranchised while incarcerated is 
to be severed from the body politic and silenced as 
an unworthy outsider. Above, I explained how tem¬ 
porary disenfranchisement does not undermine the 
“worth” or “dignity” of any offender but is instead 
focussed at criminal offences. I also have discussed 
how temporary disenfranchisement is to be seen as 


la readaptation, mais il s’agit encore, dans certains 
cas, d’un aspect important de la punition et, en fait, 
d’une etape vers la readaptation. 

184 

L’effet le plus clairement prejudiciable de l’al. 

5 le) est la perte temporaire possible du droit de vote. 

Ce prejudice doit cependant etre apprecie d’apres 
les objectifs du legislateur et le contexte dans son 
ensemble. S’appuyant sur des donnees statistiques, 
le juge Linden a conclu que la disposition etait effi- 
cace du fait qu’elle ne visait que les contrevenants 
coupables des infractions les plus graves. Dans un 
tableau figurant au par. 145 de ses motifs, le juge 
Linden donne un apcrcu du nombre et du pourcen- 
tage de detenus des penitenciers federaux qui pur- 
gent des peines pour diverses infractions. Ce tableau 
fait essentiellement ressortir la gravite des infrac¬ 
tions commises par ces personnes incarcerees pour 
deux ans ou plus. Comme je l’ai signale, les 14 179 
contrevenants condamnes a une peine de deux ans 
ou plus compris dans l’echantillon ont commis en 
moyenne 29,5 infractions chacun. Le juge Linden 
a done conclu a bon droit que la disposition vise les 
auteurs d’infractions graves et les recidivistes. Les 
donnees statistiques revelent egalement que 75 pour 
100 des detenus sous responsabilite federale purgent 
une peine de cinq ans ou moins. Par consequent, la 
plupart des detenus ne seront prives du droit de vote 
qu’a un seul scrutin : voir le juge Linden, par. 145; 
voir aussi le par. 122, oil il examine la possibility 
d’une periode determinee d’inhabilite et etablit 
un parallele utile avec 1’analyse de la Cour dans 
Harvey, precite. Enfin, parce que la duree de l’inha- 
bilite est directement liee a celle de 1’incarceration, 
il est en fait possible qu’un detenu ayant perpetre un 
acte criminel grave et etant techniquement inhabile 
a voter durant son incarceration ne soit jamais prive 
du droit de vote dans la mesure ou il pourrait ne pas 
y avoir d’elections au cours de cette periode. 

185 

Les motifs du Juge en chef donnent a penser 
qu’etre inhabile a voter pendant l’incarceration 
equivaut a etre exclu de la societe et reduit au 
silence comme un vulgaire etranger. J’ai deja expli- 
que en quoi l’inhabilite temporaire a voter ne sape 
pas la « valeur » ou la « dignite » du contreve- 
nant, mais decoule plutot de la perpetration d’un 
acte criminel. J’ai egalement dit que l’inhabilite 
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a dimension of punishment that is tailored towards 
rehabilitation and reintegration: it is therefore ulti¬ 
mately focussed upon inclusion rather than exclu¬ 
sion. One other point which I would like to make 
briefly is to note that, while being temporarily dis¬ 
enfranchised is clearly a significant measure, which 
is part of the reason why it carries such great sym¬ 
bolic weight, it does not amount to the complete 
extinguishment of all means of political expres¬ 
sion or participation. There are many other avenues 
by which serious criminals who are incarcerated 
for two or more years may still exercise political 
expression: they can write to and lobby elected rep¬ 
resentatives, publish their ideas or policy proposals, 
or in other ways make their views known. 


I return to the issue of deference to Parliament, 
and to the special context of this case, that the justi¬ 
fication advanced by Parliament is rooted in a social 
or political philosophy that is not susceptible to 
proof in the traditional sense. Linden J.A. noted at 
the Federal Court of Appeal, at para. 114, that: 


While the notion of ensuring a “decent” or “moral” 
electorate may have little place in today’s society, it is 
Parliament’s role to maintain and enhance the integrity of 
the electoral process. Such considerations are by defini¬ 
tion political and therefore warrant deference. 


Deference is appropriate since the impugned pro¬ 
vision raises questions of penal philosophy and 
policy. Linden J.A. stated, at para. 135 that “[t]he 
courts cannot prevent Parliament from proportion¬ 
ately compromising Charter rights in the name 
of denouncing crime, even if they disagree with 
Parliament’s penal philosophy”. On the issue of 
deference to choices regarding penal philosophy, I 
refer to this Court’s decision in R. v. Goltz, [1991] 
3 S.C.R. 485, where it upheld a mandatory sentence 
imposed under the British Columbia Motor Vehicle 
Act, on the basis that it was not an infringement of 
the guarantee against cruel or unusual punishment 


temporaire doit etre consideree comme un element 
de la punition congu en fonction de la readaptation 
et la reinsertion sociale : elle met done 1’accent en 
fin de compte sur l’inclusion, et non sur l’exclusion. 
II est un autre motif que je voudrais exposer brie- 
vement. Meme si l’inhabilite temporaire constitue 
clairement une mesure significative, ce qui explique 
en partie qu’elle ait une telle importance symboli- 
que, elle n’emporte pas la suppression totale de tous 
les moyens d’expression ou de participation politi- 
ques. Les auteurs d’infractions graves purgeant des 
peines de deux ans ou plus peuvent emprunter de 
nombreuses autres avenues pour exercer leur liberte 
d’expression politique : ils peuvent ecrire a leurs 
representants elus et exercer des pressions sur eux, 
publier leurs idees et leurs propositions en matiere 
de politique ou recourir a d’ autres moyens pour faire 
connaitre leurs opinions. 

Je reviens a la question de la retenue judiciaire a 
l’egard du legislateur et au contexte particulier de 
la presente espece, ou la justification avancee par 
le legislateur trouve sa source dans une philosophie 
sociale ou politique non susceptible d’etre etayee 
par une preuve au sens ou on l’entend habituelle- 
ment. Le juge Linden de la Cour d’appel federale 
fait observer ce qui suit au par. 114 de ses motifs : 

Meme si la notion de constitution d’un electorat « hon- 
nete » et « responsable » n’occupe peut-etre plus une 
bien grande place dans la societe actuelle, il incombe 
au Parlement de preserver et de rehausser l’integrite du 
processus electoral. De telles considerations sont, par 
definition, de nature politique et doivent beneficier d’une 
certaine retenue. 

II convient de faire preuve de retenue parce que la 
disposition contestee souleve des questions de phi¬ 
losophie et de politique penales. Le juge Linden 
ajoute ce qui suit au par. 135 : « Les tribunaux ne 
peuvent pas empecher le Parlement de porter une 
atteinte proportionnee aux droits garantis par la 
Charte afin de reprouver le crime, meme s’ils sont 
en disaccord avec sa philosophie penale ». En ce 
qui concerne la question du respect des choix du 
legislateur en matiere de philosophie penale, je 
renvoie a l’arret R. c. Goltz, [1991] 3 R.C.S. 485, 
ou la Cour a confirme une peine obligatoire infli- 
gee en application de la Motor Vehicle Act de la 
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found in s. 12 of the Charter. In Goltz at p. 502, 
speaking for a majority of the Court, I cited from R. 
v. Guiller (1986), 48 C.R. (3d) 226 (Ont. Dist. Ct.), 
per Borins J., the following passage, approved of by 
Lamer J. in both R. v. Luxton, [1990] 2 S.C.R. 711, 
at p. 725, and R. v. Smith, [1987] 1 S.C.R. 1045, at 
p. 1070: 


It is not for the court to pass on the wisdom of 
Parliament with respect to the gravity of various offences 
and the range of penalties which may be imposed upon 
those found guilty of committing the offences. Parliament 
has broad discretion in proscribing conduct as criminal 
and in determining proper punishment. While the final 
judgment as to whether a punishment exceeds consti¬ 
tutional limits set by the Charter is properly a judicial 
function, the court should be reluctant to interfere with 
the considered views of Parliament and then only in the 
clearest cases. . . . 


In his reasons, Linden J.A. made the appropriate 
comment that the recent evolution of penal policy 
has been an issue attracting significant political 
attention. At para. 116 he stated: 

This Court can appropriately note that since 1992 Canada 
has seen two federal elections in which views of crime 
and punishment were important. Since 1992, Canada’s 
denunciation of crime and criminal behaviour has grown 
louder. The federal government has strengthened many 
aspects of the criminal law in an attempt to reflect the 
growing intolerance of crime in our communities. It is 
noteworthy that Parliament has also expended resources 
seeking alternatives to incarceration, and placing empha¬ 
sis on victim’s rights. While it is important to remember 
that the Charter exists to protect vulnerable people from 
oppressive public moods, it is also important to be sen¬ 
sitive to legitimate changes in Parliamentary attitudes 
toward what is and is not sound penal policy. 


When the objectives and the salutary effects are 
viewed in the totality of the context, they outweigh 
the temporary disenfranchisement of the serious 
criminal offender which mirrors the fact of his or her 


Colombie-Britannique, au motif qu’elle ne portait 
pas atteinte a la garantie contre les peines cruelles 
et inusitees que prevoit Part. 12 de la Charte. Dans 
cet arret, au nom de la majorite de la Cour, je cite 
a la p. 502 l’extrait suivant de R. c. Guiller (1986), 

48 C.R. (3d) 226 (C. dist. Ont.), le juge Borins, que 
le juge Lamer a approuve dans R. c. Luxton, [1990] 

2 R.C.S. 711, p. 725, et dans R. c. Smith, [1987] 1 
R.C.S. 1045, p. 1070 : 

[TRADUCTION] II n’appartient pas au tribunal de se 
prononcer sur la sagesse du legislateur federal en ce qui 
concerne la gravite de diverses infractions et les diffe- 
rentes peines qui peuvent etre infligees aux personnes 
reconnues coupables de les avoir commises. Le legis¬ 
lateur jouit d’une competence discretionnaire etendue 
pour interdire certains comportements consideres comme 
criminels et pour determiner quelle doit etre la sanction 
appropriee. Si le jugement definitif quant a savoir si une 
peine excede les limites constitutionnelles fixees par la 
Charte constitue a bon droit une fonction judiciaire, le 
tribunal devrait neanmoins hesiter a intervenir dans les 
vues murement reflechies du legislateur et ne le faire que 
dans les cas les plus manifestes . . . 

187 

Dans ses motifs, le juge Linden fait remarquer 
a juste litre que T evolution recente de la politique 
penale a suscite d’importants debats dans l’arene 
politique. Voici ce qu’il dit au par. 116 : 

La Cour peut a bon droit noter que, depuis 1992, le 
Canada a connu deux elections federates dans lesquelles 
les points de vue sur la criminalite et le chatiment ont 
joue un role important. Depuis 1992, la criminalite et les 
comportements criminels sont reprouves avec de plus en 
plus de force au Canada. Le gouvernement federal a ren- 
force de nombreux aspects du droit criminel dans le but 
de donner echo a l’intolerance croissante face au crime 
qu’on peut constater dans nos collectivites. II convient de 
mentionner que le Parlement a aussi affecte davantage de 
ressources a la recherche de solutions de rechange a T in¬ 
carceration et a mis l’accent sur les droits des victimes. 
Certes, il importe de se rappeler que la raison d’etre de 
la Charte est de proteger les personnes vulnerables des 
humeurs abusives de la population, mais il faut aussi etre 
sensible aux changements legitimes dans les attitudes du 
Parlement a l’egard de ce qui constitue ou non une saine 
politique penale. 

188 

Consideres dans leur contexte global, les 
objectifs et les effets benefiques Temportent sur 
Tinhabilite temporaire a voter de T auteur d’un 
acte criminel grave, laquelle decoule de son 
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incarceration. In my view, Parliament has enacted a 
law which is reasonable, and which is justified in a 
free and democratic society. 

V. Section 15(1) of the Charter 

I agree with the trial judge and unanimous Court 
of Appeal below (Desjardins J.A. was in agreement 
with Linden J.A.’s reasoning regarding s. 15(1)) that 
it is clear that there has been no infringement of s. 
15(1) of the Charter. 

In Law v. Canada (Minister of Employment and 
Immigration), [1999] 1 S.C.R. 497, Iacobucci J. 
summarized, at para. 88, the proper approach to s. 
15(1) as follows: 

(3) ... a court that is called upon to determine a 
discrimination claim under s. 15(1) should make the 
following three broad inquiries: 

(A) Does the impugned law (a) draw a formal 
distinction between the claimant and 
others on the basis of one or more personal 
characteristics, or (b) fail to take into account 
the claimant’s already disadvantaged position 
within Canadian society resulting in sub¬ 
stantively differential treatment between the 
claimant and others on the basis of one or more 
personal characteristics? 

(B) Is the claimant subject to differential treatment 
based on one or more enumerated and analo¬ 
gous grounds? 

and 

(C) Does the differential treatment discriminate, 
by imposing a burden upon or withholding a 
benefit from the claimant in a manner which 
reflects the stereotypical application of pre¬ 
sumed group or personal characteristics, or 
which otherwise has the effect of perpetuating 
or promoting the view that the individual is less 
capable or worthy of recognition or value as a 
human being or as a member of Canadian soci¬ 
ety, equally deserving of concern, respect, and 
consideration? 

In M. v. H., [1999] 2 S.C.R. 3, at para. 63, Cory 
and Iacobucci JJ. noted that for distinctions to be 
discriminatory, they must be made on the basis of an 
enumerated or analogous ground: 


incarceration. Je suis d’avis que le legislateur a 
adopte une disposition raisonnable dont la jus¬ 
tification peut se demontrer dans le cadre d’une 
societe libre et democratique. 

V. Le paragraphe 15(1) de la Charte 

Je conviens avec le juge de premiere instance 
et les juges unanimes de la Cour d’appel federale 
(le juge Desjardins souscrivant au raisonnement du 
juge Linden sur ce point) qu’il n’y a manifestement 
pas d’atteinte au par. 15(1) de la Charte. 

Dans Law c. Canada (Ministre de I’Emploi et de 
VImmigration), [1999] 1 R.C.S. 497, par. 88, le juge 
Iacobucci resume la demarche que commande l’ap- 
plication du par. 15(1) : 

(3) ... le tribunal ayant a se prononcer sur une allega¬ 
tion de discrimination fondee sur le par. 15(1) doit se 
poser trois grandes questions : 

(A) La loi contestee : a) etablit-elle une distinc¬ 
tion formelle entre le demandeur et d’autres 
personnes en raison d’une ou de plusieurs 
caracteristiques personnelles, ou b) omet-elle 
de tenir compte de la situation defavorisee dans 
laquelle le demandeur se trouve deja dans la 
societe canadienne, creant ainsi une difference 
de traitement reelle entre celui-ci et d’autres 
personnes en raison d’une ou de plusieurs 
caracteristiques personnelles? 

(B) Le demandeur fait-il l’objet d’une difference de 
traitement fondee sur un ou plusieurs des motifs 
enumeres ou des motifs analogues? 

et 

(C) La difference de traitement est-elle discrimi- 
natoire en ce qu’elle impose un fardeau au 
demandeur ou le prive d’un avantage d’une 
maniere qui denote une application stereotypee 
de presumees caracteristiques personnelles ou 
de groupe ou qui a par ailleurs pour effet de 
perpetuer ou de promouvoir i’opinion que i’in- 
dividu touche est moins capable ou est moins 
digne d’etre reconnu ou valorise en tant qu’etre 
humain ou que membre de la societe cana¬ 
dienne, qui merite le meme interet, le meme 
respect et la meme consideration? 

Dans M. c. H., [1999] 2 R.C.S. 3, par. 63, les 
juges Cory et Iacobucci ont precise que, pour qu’elle 
soit discriminatoire, une distinction doit etre faite 
sur le fondement d’un motif enumere ou analogue : 
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Not every legislative distinction is discriminatory. 
Before it can be found that it gives rise to discrimination, 
it must be shown that an equality right was denied on 
the basis of an enumerated or analogous ground, and that 
this differential treatment discriminates “in a substantive 
sense, bringing into play the purpose of s. 15(1) of the 
CharterLaw, supra, at para. 39. [Emphasis in origi¬ 
nal.] 

Even if I were to presume that a distinction has 
been based on personal characteristics pursuant to 
inquiry (A) of the Law criteria, I am of the view 
that the answer to (B) is clearly in the negative. 
The status of being a prisoner does not constitute an 
analogous ground. 

Several courts have canvassed the issue of 
whether prisoner status constitutes an analogous 
ground: Jackson v. Joyceville Penitentiary, [1990] 3 
F.C. 55 (T.D.); Belczowski (at the trial level), supra ; 
McKinnon v. M.N.R., 91 D.T.C. 1002 (T.C.C.); 
Armstrong v. R., [1996] 1 C.T.C. 2745 (T.C.C.); 
Mulligan v. R., [1997] 2 C.T.C. 2062 (T.C.C.), fol¬ 
lowed in Wells v. R., [1998] 1 C.T.C. 2118 (T.C.C.); 
Olson v. Canada, [1996] 2 F.C. 168 (T.D.), leave to 
appeal refused, [1997] 3 S.C.R. xii; and Alcorn v. 
Canada (Commissioner of Corrections) (1999), 163 
F.T.R. 1, aff’d (2002), 95 C.R.R. (2d) 326, 2002 
FCA 154. All have held that prisoner status does not 
amount to a ground analogous to those enumerated 
under s. 15(1) of the Charter. 

In Chiarelli v. Canada (Minister of Employment 
and Immigration), [1992] 1 S.C.R. 711, this Court 
agreed with the reasoning of the Federal Court of 
Appeal below on the point that permanent resi¬ 
dents who had been convicted of criminal offences 
involving terms of imprisonment of five years or 
more did not constitute a category of persons analo¬ 
gous to those enumerated in s. 15(1). Pratte J.A. at 
the Federal Court of Appeal, [1990] 2 F.C. 299, at p. 
311, stated: 

No analogy can be made between the grounds of dis¬ 
crimination mentioned in section 15 and the fact that cer¬ 
tain permanent residents have been convicted of serious 
offences. Permanent residents who have been convicted 
of serious criminal offences do not fall into an analogous 
category to those specifically enumerated in section 15. 


Les distinctions creees par les lois n’emportent pas 
toutes discrimination. Avant de pouvoir conclure a la 
discrimination, il faut etablir qu’un droit a l’egalite a ete 
nie sur le fondement d’un motif enumere ou analogue et 
que cette difference de traitement est « reellement dis- 
criminatoire, faisant ainsi intervenir l’ objet du par. 15(1) 
de la Charte » : Law, precite, au par. 39. [Souligne dans 
P original.] 

192 

Meme si je supposais qu’une distinction a ete eta- 
blie d’apres des caracteristiques personnelles selon 
le volet (A) du critere de 1’arret Law, je crois que la 
reponse au volet (B) est clairement negative. Le fait 
d’etre prisonnier ne constitue pas un motif analo¬ 
gue. 

193 

Plusieurs tribunaux ont examine minutieusement 
la question de savoir si la condition de prisonnier 
constitue un motif analogue : Jackson c. Penitencier 
de Joyceville, [1990] 3 C.F. 55 (l re inst.); Belczowski 
(l re inst.), precite; McKinnon c. M.R.N., 91 D.T.C. 

1002 (C.C.I.); Armstrong c. R., [1996] 1 C.T.C. 

2745 (C.C.I.); Mulligan c. R., [1997] 2 C.T.C. 2062 
(C.C.I.), decision suivie dans Wells c. R., [1998] 1 
C.T.C. 2118 (C.C.I.); Olson c. Canada, [1996] 2 
C.F. 168 (l re inst.), autorisation de pourvoi refusee, 
[1997] 3 R.C.S xii; Alcorn c. Canada (Commissaire 
du service correctionnel) (1999), 163 F.T.R.l, conf. 
par (2002), 95 C.R.R. (2d) 326, 2002 CAF 154. 

Tous ont conclu que les prisonniers ne constituent 
pas un motif analogue a ceux enumeres au par. 15(1) 
de la Charte. 

Dans Chiarelli c. Canada (Ministre de I’Emploi ^ 
et de VImmigration), [1992] 1 R.C.S. 711, notre 
Cour a convenu avec la Cour d’appel federate que 
les residents permanents reconnus coupables d’in¬ 
fractions criminelles entrainant des peines d’empri- 
sonnement de cinq ans ou plus n’appartenaient pas 
a une categorie de personnes analogue a celles enu- 
merees au par. 15(1). Le juge Pratte de la Cour d’ap¬ 
pel federate, [1990] 2 C.F. 299, dit a la p. 311 : 

Aucune analogic ne peut etre etablie entre les motifs de 
discrimination definis a Particle 15 et le fait que certains 
residents permanents ont ete declares coupables d’infrac- 
tions graves. Les residents permanents qui ont ete recon¬ 
nus coupables d’actes criminels graves ne tombent pas 
dans une categorie analogue a celles qui sont enumerees 
a Particle 15. 
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I am of the view that a similar analysis applies in the 
case at bar, although here the distinction drawn is 
between citizens who have committed serious crim¬ 
inal offences for which they have been incarcerated 
as punishment and other citizens, rather than the 
distinction in Chiarelli drawn between permanent 
residents who have committed serious offences war¬ 
ranting terms of imprisonment of five years or more 
and other permanent residents. 

Prisoners do not constitute a group analogous 
to those enumerated in s. 15(1) because the fact 
of being incarcerated cannot be said to have arisen 
because of a stereotypical application of a presumed 
group characteristic. The status of being a prisoner 
is brought about by the past commission of serious 
criminal offences, acts committed by the individual 
himself or herself. The unifying group characteristic 
is past criminal behaviour. This was the view of the 
trial judge in Jackson, supra, noted by the trial judge 
in the case at bar: the differential treatment arises 
“not from their personal characteristics, but from 
past courses of conduct” (p. 920). This was also the 
view of Strayer J. in Belczowski at the trial level, 
supra, at p. 162: “I am unable to conclude that a law 
applied to the plaintiff to his disadvantage by reason 
of the circumstance that he has committed a crime 
and is imprisoned under lawful sentence amounts to 
discrimination on some ground analogous to those 
specified in subsection 15(1)”. 


Linden J.A., below, correctly stated at para. 166 
of his reasons: 

. . . I cannot describe one’s status as a prisoner as “a 
personal characteristic that is immutable or change¬ 
able only at unacceptable cost to personal identity”. 
Imprisonment is neither immutable nor unchangeable; 
for all but a few prisoners it is a status that is meant to 
change over time. Further, it cannot be said that “the 
government has no legitimate interest in expecting” 
prisoners to change in order “to receive equal treat¬ 
ment under the law”. In fact, the contrary is true — the 
government has every reason to expect convicted crimi¬ 
nals to change their behaviour in order to achieve equal 


Scion moi, le meme raisonnement vaut en l’es- 
pece, bien que la distinction soit etablie entre les 
citoyens ayant commis des actes criminels graves 
pour lesquels ils sont incarceres en guise de puni- 
tion et les autres citoyens, alors que dans Chiarelli 
la distinction est entre les residents permanents 
ayant commis des infractions graves justifiant des 
peines d’emprisonnement de cinq ans ou plus et 
les autres residents permanents. 

Les prisonniers ne forment pas un groupe ana¬ 
logue a ceux enumeres au par. 15(1), parce que 
Ton ne peut considerer que Tincarceration resulte 
de Tapplication stereotypee d’une presumee 
caracteristique de groupe. Le fait d’etre detenu 
est imputable a la perpetration d’un acte criminel 
grave, acte que l’interesse a perpetre lui-meme. 
La caracteristique commune aux membres du 
groupe est Tactivite criminelle anterieure. Tel etait 
l’avis du juge de premiere instance dans Jackson, 
precite, comme Ta fait remarquer le juge de 
premiere instance en l’espece : la difference de 
traitement decoule « non pas de leurs caracteris- 
tiques personnelles, mais de leur conduite ante¬ 
rieure » (p. 920). C’etait egalement le point de 
vue du juge Strayer dans Belczowski (premiere 
instance), precite, p. 162 : « Je ne peux pas con¬ 
duce que Tapplication d’une loi au demandeur, a 
son detriment, parce qu'il a commis un acte cri¬ 
minel et qu’il est incarcere en vertu d’une con- 
damnation legitime, constitue de la discrimina¬ 
tion pour un motif analogue a ceux que specifie le 
paragraphe 15(1) ». 

C’est a juste title que le juge Linden de la Cour 
d’appel federate dit ce qui suit au par. 166 de ses 
motifs : 

. . . je ne puis decrire l’etat de prisonnier comme « une 
caracteristique personnelle qui est soit immuable, soit 
modifiable uniquement a un prix inacceptable du point 
de vue de l’identite personnelle ». L’emprisonnement 
n’est ni immuable ni impossible a modifier; pour la 
presque totalite des prisonniers, c’est un etat qui peut 
changer avec le temps. De plus, on ne peut affirmer que 
« le gouvernement ne peut legitimement s’attendre » que 
les prisonniers changent « pour avoir droit a 1’egalite 
de traitement garantie par la loi ». En fait, 1’inverse est 
vrai — le gouvernement a toutes les raisons de s’attendre 
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treatment under the law. That is the very reason for 
imprisonment. 


With regard to the argument that being impris¬ 
oned could be said to be immutable or construc¬ 
tively immutable, insofar as incarceration is, 
obviously, once it has begun, beyond a prisoner’s 
control, the immutability or constructive immutabil¬ 
ity is nonetheless an inherent and necessary dimen¬ 
sion of being incarcerated, which obviously and val¬ 
idly relates to the state’s legitimate role of punishing 
serious criminals for their criminal activity. If one 
could change the fact of being incarcerated at one’s 
own whim, then it would be a useless concept. Most 
importantly, while being incarcerated is beyond the 
immediate control of a prisoner, it is the result of 
their criminal activity, the commission of which was 
within their control. As Professor Hogg has aptly 
suggested, at p. 52-29 of Constitutional Law of 
Canada, supra: 

Another way of looking at immutability as the 
common element of the listed personal characteristics 
is to notice that the characteristics are inherent, rather 
than acquired. They do not reflect a voluntary choice 
by anyone, but rather an involuntary inheritance. . . . 
Section 15 prohibits laws that distinguish between 
people on the basis of their inherent attributes as opposed 
to their behaviour. Section 15 therefore does not prohibit 
laws that make special provision for those who have com¬ 
mitted a crime, become insolvent, manufactured food or 
drugs, joined the legal profession, made a will, purchased 
a taxable good or service, etc. It is true that individuals 
may claim to be treated unfairly by the law for conditions 
that are their own responsibility, but this kind of claim 
even if fully justified does not warrant a constitutional 
remedy. 


When discussing punishment and incarceration, 
it is important to also address s. 12 of the Charter. 
Section 12, which protects “[e | veryone” from “cruel 
and unusual treatment or punishment”, addresses 
the condition of incarcerated persons and persons 
undergoing other forms of punishment or treatment. 
It, however, inherently recognizes the fact that 
incarcerated persons are clearly subject to a kind of 


que les personnes declarees coupables d’une infraction 
criminelle modifient leur comportement pour avoir droit 
a l’egalite de traitement garantie par la loi. C’est la raison 
d’etre de l’emprisonnement. 

197 

En ce qui concerne 1’argument selon lequel T in¬ 
carceration peut etre immuable ou presumee immua- 
ble puisque de toute evidence, une fois qu’elle a 
commence, elle est independante de la volonte du 
detenu, l’immuabilite ou l’immuabilite presumee 
constitue neanmoins une dimension necessaire 
inherente a T incarceration, et cette dimension se 
rattache manifestement et a juste title au pouvoir 
legitime de l’Etat de punir les auteurs d’actes crimi- 
nels graves. Si Ton pouvait a son gre changer quel- 
que chose au fait d’etre incarcere, la mesure n’aurait 
aucun sens. Surtout, bien qu’elle soit independante 
de la volonte immediate du detenu, Tincarceration 
resulte d’un acte criminel que le detenu a delibe- 
rement perpetre. Comme le professeur Hogg l’a 
judicieusement laisse entendre a la p. 52-29 de son 
ouvrage Constitutional Law of Canada, op. cit. : 

[TRADUCTION] II est une autre fa<jon d’envisager 
I’immuabilite en tant qu’element commun des caracte- 
ristiques personnelles enumerees; on peut constater en 
effet qu’il s’agit de traits inherents qu’on n’acquiert pas 
par soi-meme. Ils ne resultent pas d’un choix volontaire, 
mais constituent un heritage re<ju involontairement. [. . .] 

L’article 15 proscrit toute mesure legislative qui fait des 
distinctions entre les gens sur le fondement de leurs attri- 
buts, par opposition a leur comportement. II n’interdit 
done pas T adoption de lois qui renferment des disposi¬ 
tions particulieres visant les personnes qui commettent 
un crime, qui deviennent insolvables, se livrent a la 
fabrication d’aliments ou de drogues, qui se font avocats, 
qui dressent un testament, qui achetent un produit ou un 
service taxables, etc. On peut bien sur se pretendre injus- 
tement traite en vertu d’une loi par suite d’une situation 
dont on est soi-meme l’auteur, mais ce genre delega¬ 
tion, meme a la supposer tout a fait justifiee, ne donne pas 
lieu a une reparation fondee sur la Constitution. 

198 

En matiere de punition et d’incarceration, il 
importe d’examiner egalement l’art. 12 de la 
Charte, qui protege « [c]hacun » contre « tous trai- 
tements ou peines cruels et inusites ». Cette disposi¬ 
tion vise les personnes emprisonnees et les person¬ 
nes qui font l’objet d’autres types de peine ou de 
traitement. Cependant, elle reconnait implicitement 
que le detenu fait clairement l’objet d’un traitement 
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unequal treatment, but a form of treatment that is 
nonetheless constitutional as long as it is not “cruel 
and unusual”. 

I spent much time above addressing how being 
incarcerated for having committed a serious crime 
does not go to the “dignity” or “worth” of the per¬ 
petrator: it relates to the crime committed. Crime is 
appropriately disapproved of: disapproval is inher¬ 
ent in its definition, which relates to committing 
offences which are punishable by law . Prisoner 
status relates to the valid fact of punishment for this 
criminal activity. 

Further, from the perspective of the general com¬ 
munity and of victims or potential victims, I note 
that serious criminal conduct is often directly inimi¬ 
cal to one of the two purposes of s. 15(1), that of 
ensuring the equal worth and dignity of all human 
persons: see Eldridge v. British Columbia (Attorney 
General), [1997] 3 S.C.R. 624, at para. 54. 

It is clear that the case law of this Court indicates 
that equality does not necessarily connote identi¬ 
cal treatment. In my view, to find prisoner status 
to be an analogous ground would be a distortion 
of the purpose of s. 15(1) and would come close 
to making a mockery of the Criminal Code and the 
values on which it is based and which it enshrines. 
This is because it makes little sense to suggest 
that the distinction being drawn between incarcer¬ 
ated persons and other citizens is based on a stere¬ 
otypical or irrelevant ground. The relevant and valid 
ground of differentiation which results in becoming 
a prisoner is the conviction for a serious criminal 
offence. 

An alternative argument was made before this 
Court that imprisonment should be recognized as 
an analogous ground because of adverse effect 
or impact discrimination based on the fact that 
Aboriginal peoples make up a “disproportionate” 
percentage of prisoners. I am not convinced by this 
argument. On this point, I adopt the following analy¬ 
sis of Linden J.A., from para. 169 of his reasons: 


inegal, mais que ce traitement est constitutionnel s’il 
n’est pas « cruel et inusite ». 

J’ai deja longuement explique pourquoi l’in- 
carceration consecutive a la perpetration d’un acte 
criminel grave ne compromet ni la « dignite » ni la 
« valeur » du contrevenant : il se rattache a Facte 
perpetre. Le crime est a juste titre desapprouve : 
cet opprobre est inherent a sa definition, soit la 
perpetration d’une infraction punissable par la loi . 
La condition de prisonnier est liee a la peine infli- 
gee a juste titre pour la perpetration d’un acte cri¬ 
minel. 

Par ailleurs, du point de vue de la collectivite en 
general et des victimes ou des victimes eventuelles, 
je souligne que, souvent, les actes criminels graves 
vont directement a l’encontre de l’un des deux 
objets du par. 15(1), celui d’assurer l’egalite et la 
dignite de tous les etres humains : voir Eldridge c. 
Colombie-Britannique (Procureur general), [1997] 
3 R.C.S. 624, par. 54. 

II ressort de la jurisprudence de la Cour qu’ega- 
lite ne signifie pas necessairement identite de trai¬ 
tement. A mon sens, conclure que la condition de 
prisonnier confere un motif analogue equivaudrait 
a deformer l’objet du par. 15(1) et reviendrait pres- 
que a ridiculiser le Code criminel et les valeurs qui 
le sous-tendent et qu’il consacre. La raison en est 
qu’il n’est guere logique de laisser entendre que 
la distinction etablie entre les detenus et les autres 
citoyens se fonde sur un stereotype ou un motif non 
pertinent. La distinction qui donne lieu a l’empri- 
sonnement se fonde sur le fait que l’interesse a ete 
declare coupable d’un acte criminel grave, ce qui 
constitue un motif pertinent et valable. 

A titre subsidiaire, on a fait valoir devant la Cour 
que l’emprisonnement devait etre reconnu a titre de 
motif analogue en raison de son effet prejudiciable 
ou de la discrimination qui en resulte indirectement 
du fait que les Autochtones constituent un pour- 
centage « disproportion^ » de la population car- 
cerale. Je ne suis pas convaincu par cet argument. 
Je me range plutot a l’avis du juge Linden, de la 
Cour d’appel federale, exprime au par. 169 de ses 
motifs : 
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First, since, according to the data offered, 1,837 
Aboriginal people are disenfranchised by this law, it 
cannot be said that the over-representation of Aboriginal 
peoples in the prison system adversely affects the politi¬ 
cal expression of Aboriginal peoples generally, as there 
are over six hundred thousand registered Aboriginal 
people in Canada. If Aboriginal people generally, or a 
particular group of Aboriginal people, could show that 
disenfranchisement effectively and adversely compro¬ 
mised their political expression, a constitutional exemp¬ 
tion from the operation of paragraph 51(e) of the CEA 
might conceivably be justified. This has not been done. 
Second, it cannot be said that the over-representation 
of Aboriginal peoples in prison is so overwhelming as 
to justify a conclusion that a law aimed at prisoners is 
de facto a law aimed at Aboriginal peoples. If the over¬ 
representation of Aboriginal peoples in prisons reaches a 
level where it could be said that a law aimed at prisoners 
was, de facto , a law aimed at Aboriginal peoples, then 
constitutional exemption from the operation of paragraph 
51(e) of the CEA might be considered. That is not the 
case here. [Footnotes omitted.] 


Beyond this, I find any analysis of adverse impact 
or effect discrimination seems parasitic on finding 
that prisoner status constitutes an analogous ground, 
since the adverse effect or impact is allegedly upon 
Aboriginal prisoners; it is the prisoner status which 
is alleged to result in the disadvantage, some¬ 
thing which is not furthered within the category of 
Aboriginal prisoner status. It is clear that if the treat¬ 
ment was targeted against Aboriginal people in a 
direct way, they would have a valid objection based 
on an enumerated ground of s. 15(1). As Linden 
J.A. noted, the numbers do not warrant the conclu¬ 
sion that the disenfranchisement provision is being 
used to target Aboriginal persons per se or has this 
effect. 

The key is that the fact of incarceration does not 
necessarily arise due to any personal attribute such 
as race or ethnic origin and neither does it necessar¬ 
ily relate to social condition. It necessarily relates to 
having committed crimes. If Aboriginal inmates had 
their votes taken away for life, while non-Aboriginal 
inmates only suffered a temporary suspension, or if 
Aboriginal inmates were disenfranchised but not 
non-Aboriginal inmates, then such differential 


Premierement, selon les donnees produites, la loi 
prive 1 837 Autochtones de leur droit de vote; on ne 
peut done pas affirmer que la surrepresentation des 
Autochtones dans le systeme penitentiaire a une inci¬ 
dence negative sur T expression politique des peuples 
autochtones en general, car le Canada compte plus de 
six cent mille Autochtones inscrits. Si 1’ensemble des 
Autochtones ou un groupe particulier d’Autochtones 
pouvaient demontrer que l’inhabilite a voter a une 
incidence negative reelle sur leur expression politique, 
il serait concevable qu’une exemption constitution- 
nelle a Tapplication de 1’alinea 5le) de la LEC soit 
justifiee. Une telle incidence n’a pas ete demontree. 
Deuxiemement, on ne peut affirmer que la surrepre¬ 
sentation des Autochtones dans la population carce- 
rale est a ce point considerable qu’elle justifierait une 
conclusion portant que toute loi privant les prisonniers 
vise de fait les Autochtones. Si la surrepresentation des 
Autochtones dans la population carcerale atteint un 
niveau qui permette de dire qu’une loi visant les pri¬ 
sonniers vise de fait les Autochtones, il sera possible 
d’envisager une exemption constitutionnelle a l’appli- 
cation de l’alinea 51e) de la LEC. Ce n’est toutefois pas 
le cas en l’espece. [Notes omises.] 

Par ailleurs, il me semble que l’examen de l’effet 
prejudiciable ou de la discrimination indirecte est 
lie a l’idee que la condition de prisonnier constitue 
un motif analogue, puisque l’effet prejudiciable ou 
la discrimination indirecte toucherait les detenus 
autochtones. Or e’est la condition de prisonnier 
qui — allegue-t-on — occasionnerait le desavan- 
tage, ce qui ne saurait etre demontre en fonction de 
la categorie des prisonniers autochtones. Il est clair 
que si le traitement visait directement les peuples 
autochtones, ceux-ci pourraient le contester a juste 
titre sur le fondement d’un motif enumere au par. 

15(1). Comme l’a fait remarquer le juge Linden, les 
donnees ne permettent pas de conclure que la dispo¬ 
sition etablissant l’inhabilite a voter vise a desavan- 
tager les Autochtones ou a cet effet. 

La consideration principale est que l’incarce- ^ 
ration n’est pas necessairement attribuable a une 
caracteristique personnelle, comme la race ou 
l’origine ethnique, ni liee necessairement a la con¬ 
dition sociale. Il decoule necessairement de la per¬ 
petration d’un crime. Si les detenus autochtones 
perdaient a vie le droit de vote alors que les autres 
detenus ne le perdraient que temporairement, ou si 
les detenus autochtones etaient prives du droit de 
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treatment would clearly warrant different analysis. 
But this is not the case here. 


The reasons of the Chief Justice, at para. 60, 
refer to the fact that this Court, in R. v. Gladue, 
[1999] 1 S.C.R. 688, noted that the overrepresen¬ 
tation of Aboriginal persons in the criminal justice 
system and the prison population reflects a “crisis 
in the Canadian criminal justice system”. I agree 
that a sad and pressing social problem exists, 
but suggest that it is quite a leap to then say that 
Parliament is incapable of enacting a provision 
which disenfranchises serious criminal offend¬ 
ers who have been sentenced to two or more years 
of incarceration. As noted above, it is not plausi¬ 
ble to say that the temporary disenfranchisement 
is in some way targeted at Aboriginal people: 
it hinges only upon the commission of serious 
criminal offences. If there is a problem with the 
overrepresentation of Aboriginal people in our 
criminal justice system and prisons, then that 
issue must continue to be addressed, by not only 
continuing to pay attention to the sentencing 
considerations pursuant to s. 718.2(e) of the 
Criminal Code, which are specifically aimed at 
such a reduction, but also by addressing some of 
the root causes of the overrepresentation identi¬ 
fied by this Court in Gladue, supra, including 
poverty, substance abuse, lack of education, lack 
of employment opportunities, and bias against 
Aboriginal people. The continuing need to address 
these factors does not, however, preclude the 
ability of Parliament to address other press¬ 
ing social problems, including denouncing seri¬ 
ous crime, enhancing the meaning of the crimi¬ 
nal sanction and promoting civic responsibility 
and the rule of law, which s. 51(e) of the Act 
is directed to. Also in Gladue, at para. 78, this 
Court stated that it is unreasonable to assume 
that Aboriginal people do not believe in goals of 
punishment such as denunciation, deterrence and 
separation, to which I add, obviously, the princi¬ 
ple of rehabilitation. These goals of punishment, 
as discussed above, are related to the temporary 
disenfranchisement of serious criminal offenders 
and are ultimately aimed at the reintegration of 


vote, contrairement aux autres detenus, une telle 
difference de traitement appellerait clairement une 
autre conclusion. Mais ce n’est pas le cas en l’es- 
pece. 

Au paragraphe 60 de ses motifs, le Juge en chef 
signale que dans R. c. Gladue, [1999] 1 R.C.S.688,la 
Cour a dit que la surrepresentation des Autochtones 
dans le systeme de justice penale et la population 
carcerale reflete une « crise dans le systeme cana- 
dien de justice penale ». Je reconnais T existence 
d’un probleme social a la fois attristant et urgent, 
mais je ne crois pas que l’on puisse en conclure que 
le legislateur ne peut adopter une disposition qui 
rend inhabiles a voter les auteurs d’actes criminels 
graves condamnes a une peine d’emprisonnement 
de deux ans ou plus. Je le repete, il n’est pas vrai- 
semblable que l’inhabilite temporaire vise de quel- 
que maniere les Autochtones etant donne qu’elle 
decoule strictement de la perpetration d’une infrac¬ 
tion criminelle grave. Si la surrepresentation des 
Autochtones au sein du systeme de justice penale 
et de la population carcerale constitue un probleme, 
il faut tenter d’y remedier non seulement en conti¬ 
nuant d’appliquer le principe de determination de la 
peine enonce a Tal. 7 1 8.2c) du Code criminel, dont 
l’objectif est precisement de diminuer le nombre des 
detenus autochtones, mais egalement en s’attaquant 
aux causes profondes de cette surrepresentation dont 
la Cour a fait etat dans Gladue, precite, y compris la 
pauvrete, la toxicomanie, le manque d’instruction, 
1’absence de possibilites d’emploi et les prejuges 
contre les Autochtones. La necessite de lutter sans 
relache contre ces facteurs n’empeche cependant 
pas le legislateur de s’attaquer a d’autres problemes 
sociaux urgents, notamment en denonpant les actes 
criminels graves, en rehaussant la signification de 
la sanction penale ainsi qu’en favorisant la respon- 
sabilite civique et le respect de la regie de droit, ce 
qui est la raison d’etre de Tal. 5le) de la Loi. Dans 
Gladue, par. 78, la Cour a egalement dit qu’il etait 
deraisonnable de presumer que les Autochtones ne 
croient pas dans les objectifs de la sanction penale, 
comme la denonciation, la dissuasion et l’isolement, 
auxquels j’ajouterais evidemment la readaptation. 
Comme j’en ai deja discute, ces objectifs sont lies 
au retrait temporaire du droit de vote aux auteurs 
d’actes criminels graves et visent en fin de compte 
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offenders, Aboriginal or otherwise, back into the 
community. 

I also note that this Court stated in Gladue, at 
para. 79, that the more serious the offence, the more 
likely it will be that the terms of imprisonment for 
Aboriginal and non-Aboriginal persons will be sim¬ 
ilar or the same, even if the different considerations 
for sentencing are taken into account. Since the tem¬ 
porary disenfranchisement provision hinges on seri¬ 
ous criminal activity, this point is directly relevant. 

Having found that there is no infringement of s. 
15(1) of the Charter, it is unnecessary to consider 
s. 1. 

VI. Conclusion 

Section 51(e) of the Act does not infringe s. 15(1) 
of the Charter. While it has been conceded that it 
does infringe s. 3 of the Charter, the infringement is 
a reasonable limit that is demonstrably justified in a 
free and democratic society. I would therefore dis¬ 
miss the appeal. 

I would answer the constitutional questions as 
follows: 

1. Does s. 51(e) of the Canada Elections Act, R.S.C. 
1985, c. E-2, infringe the right to vote in an election 
of members of the House of Commons, as guaran¬ 
teed by s. 3 of the Canadian Charter of Rights and 
Freedoms ? 

Yes; the infringement was conceded by the Crown. 

2. If the answer to Question 1 is yes, is the infringement 
a reasonable limit, prescribed by law, which can be 
demonstrably justified in a free and democratic 
society, pursuant to s. 1 of the Canadian Charter of 
Rights and Freedoms ? 

Yes. 

3. Does s. 51(e) of the Canada Elections Act, R.S.C. 
1985, c. E-2, infringe the right to equality before and 
under the law and equal benefit of the law without 
discrimination, as guaranteed by s. 15(1) of the 
Canadian Charter of Rights and Freedoms ? 


la reinsertion sociale du contrevenant, autochtone 
ou non. 
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En outre, dans Gladue, par. 79, la Cour ecrit 
que plus l’infraction est grave, plus il est proba¬ 
ble que la duree des peines d’emprisonnement 
des Autochtones et la duree de celles des non- 
Autochtones seront identiques ou semblables, meme 
si des facteurs differents sont pris en consideration 
pour la determination de la peine. II s’agit d’une 
consideration pertinente puisque la disposition en 
cause vise les auteurs d’actes criminels graves . 

Comme j’ai conclu qu’il n’y a pas d’atteinte au 
par. 15(1) de la Charte. il est inutile de proceder a 
Tanalyse fondee sur l’article premier. 

VI. Conclusion 
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L’alinea 51 e) de la Loi ne porte pas atteinte au 
par. 15(1) de la Charte. Meme s’il a ete admis qu’il 
porte atteinte a l’art. 3 de la Charte, il s’agit d’une 
restriction raisonnable dont la justification peut se 
demontrer dans le cadre d’une societe libre et demo- 
cratique. Je suis done d’avis de rejeter le pourvoi. 
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Je repondrais aux questions constitutionnelles de 
la maniere suivante : 

1. L’alinea 5 le) de la Loi electorate du Canada, L.R.C. 

1985, ch. E-2, porte-t-il atteinte au droit de voter aux 
elections legislatives federales, garanti par l’art. 3 de 
la Charte canadienne des droits et libertesl 

Oui, le ministere public l’a reconnu. 

2. Si la reponse a la premiere question est affirmative, 
cette atteinte est-elle une limite raisonnable prescrite 
par une regie de droit et dont la justification peut se 
demontrer dans le cadre d’une societe libre et demo- 
cratique, au sens de l’article premier de la Charte 
canadienne des droits et libertesl 

Oui. 

3. L’alinea 5 le) de la Loi electorate du Canada, L.R.C. 

1985, ch. E-2, porte-t-il atteinte au droit a l’egalite 
devant la loi et dans 1’application de la loi, et au 
meme benefice de la loi, independamment de toute 
discrimination, garanti par le par. 15(1) de la Charte 
canadienne des droits et libertesl 


No. 


Non. 
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4. If the answer to Question 3 is yes, is the infringement 
a reasonable limit, prescribed by law, which can be 
demonstrably justified in a free and democratic 
society, pursuant to s. 1 of the Canadian Charter of 
Rights and Freedoms ? 

It is not necessary to answer this question. 

Appeal allowed, L’Heureux-Dube, Gonthier, 
Major and Bastarache JJ. dissenting. 
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[1] The hearings in this matter commenced on May 2, 2011. On that day preliminary procedural 
issues were dealt with. A significant number of people attended. With the consent of the parties the 
proceedings were audio and video recorded and photographs were taken. The Employer requested an 
Order for the Exclusion of Witnesses. The hearing was adjourned with the understanding that the parties 
would make written submissions on the requested Order and possibly other procedural matters. The next 
hearing date was scheduled for October 12, 2011. On September 30, I received the Employer’s 
submissions and on October 7, the Union’s reply. 

[2] The Employer is not objecting to the audio and video tapings of the proceedings. However, it 
raised concerns that the manner in which the taping was done on May 2 was distractive and disruptive of 
the proceedings. It also, given the above, states that it was to be anticipated that such taping would also 
be distracting and potentially intimidating to witnesses who testify in the proceedings. The Employer 
made further submissions in relation to its seeking a Witness Exclusion Order. Finally, it sought an Order 
pertaining to the confidentiality of documents to be entered in evidence. 

[3] The Supreme Court of Canada in Canadian Broadcasting Corporation 1 restated the principle that 
court proceedings are to be public, in accordance with Section 2b) of the Canadian Charter of Rights and 
Freedoms 1 2 . 

[4] It found that only the official audio recordings by the court could be released to the media, but 
that a ban on broadcasting said audio reporting is a valid limitation to free speech granted under section 
2b). The court reasoned that the maintaining of decorum and the protection of witnesses was paramount 

1 2011, SCC 2 (2011) 1 S.C.R. 19 

2 2. Everyone has the following fundamental freedoms: 

(b) freedom of thought, belief, opinion and expression, 
including freedom of the press and other media 
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in balancing conflicting rights of free speech and public interest in ensuring an effective and orderly 
justice system. 

[5] Given the legal precedents that audio and video recording of court procedures are not to be 
broadcast and the nature of the arbitral process, I raised with the parties in a telephone conference the 
question of whether audio and video recording of this arbitration should be pursued. Although both 
parties had initially agreed to audio and video recording, given the above and the Employer’s important 
restrictions to recording, I conveyed my inclination not to permit such recording. 

[6] At the hearing I informed the parties and the public in attendance that there would be no audio or 
video recording, but that I would invite those present to make representations on the issue. The Grievor 
and four other persons made oral representations, arguing for audio and video recording. Further written 
submissions were received from the Grievor and Dr. Noble, a former replacement professor at the 
University. 

[7] In short, these persons argued that the issue raised in the case of Professor Rancourt is very 
important in the academic community, aE over North America and Europe, that ad min istrative tribunals 
are suspect in the pubhc perception, that any curtaEment of openness brings the administration of justice 
into disrespect, that the outcome of this case would define the future of the University of Ottawa, that 
hundreds of students are concerned about the case of Professor Rancourt and want to foEow the 
proceedings, that students have obtained that proceedings of University Senate meetings be broadcast and 
not broadcasting the arbitration proceedings of this pubhc institution paid with pubhc funds would be a 
setback in the fight for openness, that audio and video reporting would help disseminate information to a 
large audience and, more generahy, that the openness of the process is essential in a free and democratic 
society, that education is a pubhc good funded by the pubhc and ah arbitration and court proceedings 


of communication 
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involving universities should be audio and visually recorded and all documents emanating from such 
public institutions be made public. 

[8] The CBC decision quoted above establishes that in hearings only the official audio recording (a 
substitute to official stenographic reporting) of the proceedings is to be released to third parties, i.e. the 
media, and solely for the purpose of enhancing the accuracy of their reports. The court, at paragraph 83, 
indicated why the broadcasting of court proceedings should not take place: 


“83. The official audio recordings of hearings reproduce the words ofpeople who have participated in 
court proceedings and were compelled, either morally or legally, to do so. Such people are not fi'ee to 
refuse to appear. A person, whether a party or a witness, who is summoned to testify in court must address 
his or her testimony to the court, in the courtroom, not to the media’s audience outside the room. To 
broadcast the audio recordings of hearings would be to alter the forum in which the testimony is given. Of 
course, except in cases involving ‘in camera ' hearings and publication bans, journalists may - and even 
must - broadcast or print information they gather during hearings. However, courtrooms have always 
been heavily regulated. This regulation ensures, ‘inter alia that witnesses can participate as calmly as 
possible in the truth finding process. Possession of a copy of the recording of a hearing does not authorize 
the holder to alter the environment in which the hearing takes place. ” 


[9] At paragraphs 92 and 93 the court further commented on the issue as follows: 


“92. Although I accept that the broadcasting of official audio recordings would add value to media 
reports and make them more interesting, I cannot find that the prohibition against broadcasting these 
recordings adversely affects the ability of journalists to describe, analyse or comment rigorously on what 
takes place in the courts. 

93. The negative effect that broadcasting the audio recordings would have on the proceedings and the 
real impact it would have both on those participating in the hearing and on the search for the truth 
inherent in the judicial process are factors that must be taken into account. The recordings are, first and 
foremost, a means of keeping a record of such proceedings, and journalists should not use them in a way 
that would distort that objective. The ‘raison d 'etre ’ of the records must not be altered. They are a means 
of conserving evidence. To broadcast them in the name of freedom of the press would undermine the 
integrity of the judicial process, which the open court principle is supposed to guarantee. ” 

[10] In Ontario the Court of Justice Act' prohibits the filming or photographing of any person in a 
court house. The validity of that provision was confirmed by the Ontario Court of Appeal. 3 4 


3 R.S.O. 1990, c.C.43, s. 136(l)(a)(iii) 

4 R. v Squires (1992), 11 O.R. (3rd) 385 
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[11] To sum up, the state of the law in Ontario is that the media, unless the Judge orders otherwise, 
can be present in the courtroom and it can have access to official audio recording for the purpose of 
enhancing the accuracy of their reports, and that such official recording or by extension video taken in a 
courtroom, cannot be broadcast. 

[12] Arbitration is the process set up by the legislature 5 to peacefully resolve disputes that may arise 
between the parties during the life of a coEective agreement. The arbitral board is a quasi judicial tribunal 
and its decision is final, subject to the narrow confines of judicial review. Arbitrators are appointed by 
the parties or faEing such an agreement, by the Minister, at the request of the parties. 

[13] The dispute between the parties (the employer and the union) to a collective agreement is 
basicaUy private in nature and concerns the narrow issue of whether one of the parties has breached its 
obhgations under the coEective contract. 

[14] Arbitration proceedings, u nlik e in the courts, are informal and take place in various types of 
locations such as hotel rooms, hearing centers and where possible, at the employer’s or union’s premises. 
The arbitrator appEes the rules of natural justice and although he is the master of his own procedure, wEl 
generaEy apply the procedure appEcable before the courts. 

[15] The parties Etigating before an arbitrator are part of a continuous relationship where discussions 
on different matters occur a Enos t on a dafly basis and where complaints and grievances are discussed, 
with a view of compromising and arriving at a settlement. It is thus important that arbitral hearings take 
place in surroundings that favour continued discussion, with a view to arriving at a settlement even while 
the grievance is being heard in arbitration. 


5 Labour Relations Act 1995, S.O. 1995 at s.s. 48 and 49 
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[16] In that context arbitrators, in contrast with courts where official audio recordings of the 
proceedings take place, have been very reluctant to permit audio recordings. In a recent decision 
Arbitrator Tims 6 denied the request to tape record, even in the context where the grievor suffered from a 
disability which prevented her from writing or keyboarding. At paragraphs 20 and 21, Mr. Tims wrote: 


“20. Labour arbitration is intended to provide the parties to a dispute, the City and the Union here, 
with a fair, timely and an effective means of resolution. Matters addressed at arbitration are significant 
and of importance to the parties, and arbitration proceedings are therefore appropriately serious with 
certain formalized procedures. As a matter of practice, however, they do not incorporate all the formalities 
of judicial process. Rather, as noted in Re Clarke Institute, supra ’, arbitration proceedings “adopt an 
informality and flexibility that is of enormous benefit to the fact finding and analysis functions of a board of 
arbitration." (at p. 290) I agree that such informality and flexibility assist arbitrators in their role of 
resolving the real substance of the matters in dispute before them, and that it is in the interests of both 
parties that this be considered when making procedural rulings impacting on the conduct of a hearing. 

21. With this in mind, I share the concerns voiced by the City that in the absence of agreement 
between the parties, the introduction of a tape recording device would indeed prove intimidating to some 
participants in the hearing and would effectively stifle “informality and flexibility" in the proceedings to 
the detriment of the parties. I have considered the jurisprudence of the Ontario Labour Relations Board 
relied upon by the Union. I am of the view, however, that even with the sorts of conditions addressed by the 
board and agreed to by the Union here, that tape recording would negatively impact on the conduct of this 
hearing and would outweigh any comfort or convenience potentially derived by the grievor if she were 
permitted to do so. ” 

[17] In Clarke Institute 7 P. Knopf permitted the presence of the media but denied the audio taping of 
the proceeding. Arbitrator Knopf, at page 290, wrote: 


“However, the board must emphasize that the only official record of these proceedings is that made by the 
board itself. No notes of the parties, their representatives, or any tape-recording device would be accepted 
as a formal record of the proceedings. Therefore, it is difficult to imagine any positive purpose for the 
making of such a recording. The only one offered by counsel for O.N.A. was that it would give the grievors 
more confidence in the process and allow them to review the record at their leisure at the end of the day. 
While these are understandable purposes, it cannot be ignored that the presence of a tape recording device 
will inevitably have a negative effect on the conduct of the hearing. Arbitration proceedings are serious 
and formalized matters. However, by convention, they do not incorporate the formalized strictures of a 
judicial process. Instead, they adopt an informality and flexibility that is of enormous benefit to the fact 
finding and analysis functions of a board of arbitration. The presence of a tape-recording device in such a 
hearing would have an inhibiting influence on witnesses and all the participants in the process. No matter- 
how well intentioned the grievors may be, a non-professional tape-recording device cannot avoid being 
intrusive and has little hope of resulting in an accurate record of any real value to even the grievors. The 
comfort level that the grievors may individually gain by having access to a tape recording of the 
proceedings is outweighed by the negative effect that the tape-recording device would have on the 


6 City of Toronto and QP Local 79, 101 C.L.A.S. 201 

7 1995 45 L.A.C. (4th) 284 (P. Knopf) 
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proceedings. We are convinced that prohibiting a tape-recording device will in no way prevent justice or 
prejudice the grievors. ” 

[18] In the present instance we are at a very preliminary stage, i.e. before opening statements and the 
formal introduction of preliminary documents, such as the coEective agreement, the grievances, etc. The 
only documents I have on fEe were remitted to me during the very brief procedural session on May 2, 
2011, namely, two letters of reprimand addressed to Doctor Rancourt dated November 20, 2007, both 
contested by grievances dated December 10 and 13, 2007, students complaints, a letter of E. Lalonde to 
the chair of the Board of Governors recommending the dismissal of Mr. Rancourt and the Board of 
Governor’s decision to dismiss the Grievor and his grievance contesting the Employer’s decision. 
EssentiaEy, Professor Rancourt was reprimanded and dismissed because he had engaged in a grading of 
students practice which was inconsistent with that approved by the Faculty of Science and for 
continuance of said practice after being told to conform with the established practice, the whole 
constituting insubordination, and for intimidating students. Professor Rancourt stated in his grievance 
that he has not violated the CoEective Agreement and more particularly the Employer’s practice regarding 
student grading, and denied having intimidated students. 

[19] PubEcly funded institutions (except for government employees), at the moment, are not 
considered different or special employers exempt from the apphcation of sections 48 and 49 of the 
Labour Relations Act. I was not made aware of any statute or judicial precedent that recognizes a 
“fundamental right” of openness and disclosure in regards to university employees working as acade m ics 
or in other occupations. 

[20] I am not chairing a Royal Commission on whether pubEcly funded institutions such as 
Universities, MunicipaEties, Transit Commissions, School Boards, Flydro, etc, should make pubEc aE 
their documents and that aE proceedmgs in which they are involved, whether before courts or arbitration 
boards, should be audio and visuaEy taped and broadcast. This is a subject for pubEc debatuig and an 
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arbitration hearing is not the proper forum for that. An arbitration board is not a Royal Commission 
which is governed by different rules and objectives. Nor am I chairing an Academic Conference on 
Pedagogy and the value of grading vs non-grading of students. I am dealing with a matter concerning an 
employer-employee relationship. I suspect that in the end I will have to decide whether Mr. Rancourt’s 
actions constitute insubordination and, if so, whether the penalty of dismissal is warranted given the 
circu m stances of the case. 

[21] I can well imagine that the dismissal of a tenured professor with over 20 years of seniority is the 
subject of discussion on campus at large, and the academic community in particular, and that it is 
newsworthy. Visual and audio taping will enhance media reporting but media reporting is not paramount 
here. These proceedings are public and accessible to the media. The media representatives can take notes 
and comment on the case as long as their reporting of witnesses’ testimonies is not a verbatim rendering 
so as to defeat the Exclusion of Witnesses Order. 

[22] I may add here that the parties (Union and Employer) have expressed to the Board that they do 
not need official recording of the proceedings for the purpose of helping them manage their respective 
cases. I do not need it. In the circumstances, the audio and video taping would serve no purpose in the 
efficient running of this arbitration case. 

[23] What makes this case special, however, is the fact that both parties have agreed to the audio and 
video tapings of the proceedings. This agreement, however, is not so clear, given that the Employer is 
also seeking important restrictions to the taping and broadcasting and is also requesting an Order for the 


Exclusion of Witnesses. 
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[24] The Employer, relying on a recent Practice Direction of the Supreme Court of British Columbia 
issued in 2010 providing a comprehensive protocol for televising court proceedings, requested that I issue 
the following directions partially derived from those developed by the Practice Direction: 


1. No more than one television camera is allowed which shall be located at a fixed location at 
the back of the hearing room; 

2. The camera must be in place at least 10 minutes prior to the scheduled commencement of the 
hearing; 

3. The camera will be stationary without an operator during the proceedings. The video will be 
made available on a ‘pool’ basis to third parties upon request; 

4. Cameras and sound recording equipment must be unobtrusive and not distracting. 
Photographs may be taken prior to the commencement of the proceedings and following the 
conclusion but not during the proceedings; 

5. Any witness, counsel or other participant in the proceedings who objects to being identified 
pictorially or by voice, or to being portrayed on television, including on a video recording 
posted on the internet, must not be recorded', 

6. There must be no recording of conversations between counsel or between counsel and their 
clients or witnesses at any time. 

7. None of the electronic record of the proceeding shaE be admissible as evidence in the 
proceeding or upon any review or appeal of the proceeding; 

8. The Arbitrator may summarEy terminate the authorization for video and/or audio recording at 
any tine upon finding that the conditions Enposed by the Arbitrator have been breached or 
upon finding that the continued recording might prejudice the fairness of the proceeding or 
the privacy rights of any participant. 


[25] The Employer is also seeking an Order to exclude witnesses from the hearing room untE their 
evidence is heard, with the exception of the Grievor and an advisor to the Employer. The Employer states 
that it is concerned about the impact upon witnesses of dissemination of any audio and video recordings 
of their evidence. It mentions that the Grievor was currently foEowing a practice of carrying out a 
running commentary on the proceedings on a blog which included a video excerpt of the first day of 
proceedings, with commentary, entitled Natural Justice as Foreign Concept::: U of O’s Dismissal of 
Den is Rancourt (Enk to video) and University’s lawyer Lynn Hamden want to ban the reasons for a ban 
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in hearings of the Rancourt dismissal case (link to video). The Employer then states that it is concerned 
that witnesses will be intimidated by the prospect of the Grievor’s treatment of their testimony in internet 
postings. 

[26] In relation to the eight limitations being set by the Employer in relation to audio and video taping, 
the Union did not take issue with the directions sought as contained in paragraphs 2, 4 and 7. However, 
in relation to paragraphs 1, 3, 5, 6 and 8, it had the following comments: 


“ii. With respect to paragraph #1, APUO requests that a fixed TV or film camera area be set up at the 
back of the hearing room. There would not be any predetermined number of cameras. If there are 
any difficulties presented by the number of cameras proposed that cannot be resolved, they could 
bring the issue forward for a decision. Give the positioning of the cameras, and n the event that 
existing audio systems in the hearing room, if any, re not sufficient for sound pickup, we propose 
that those with cameras be permitted to place unobtrusive microphones and related wiring at the 
end of the main conference table. 

Hi. With respect to paragraph #3. APUO is of the view’ that, while the installation of a stationary 
camera without an operator, coupled with a media pool arrangement may be workable where two 
or more media agencies intend to cover the proceedings, this direction is not appropriate in a 
context where independent and/or academic media is anticipated. APUO proposes that any 
photographers and/or camera operators, witnesses and observers be given explicit instructions on 
each day concerning decorum both in and outside of the hearing and they be cautioned 
beforehand that any disruptions could result in conditions being imposed, up to and including a 
requirement to leave the room. This may include the limitations on the operation of all 
equipment. 

iv. With respect to paragraph #5, APUO requests that any witness, counsel or other participant in 
the proceedings who objects to being identified pictorially or by voice, or to being portrayed on 
television including on a video recording posted on the Internet be required to bring a motion 
before the Arbitrator to do so. We are not aware of any circumstances in this case that should 
give an “as of right ” veto on being recorded. 

v. With respect to paragraph #6, APUO wishes to propose a slight change to the University’s 
suggested direction, to state that there be no recording of ‘off the record ” conversations between 
counsel or of conversations between counsel and their clients or witnesses at any time. 

vi. With respect to paragraph #8, APUO requests that the parties be granted the opportunity to make 
submissions prior to the Arbitrator terminating the authorization for video and/or audio 
recording. 

[27] In relation to the Exclusion of Witness Order and the comments made regarding Professor 
Rancourt’s blog, the Union wrote the foEowing: 
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“Witness Exclusion Order 

Part of professor Rancourt’s approach in his academic environment has been to criticise and to expose 
what he believes requires public examination. He has done so through various means including internet 
blogs, etc. He cannot guarantee that he would not post a comment on this arbitration process, unless of 
course he is ordered not to do so. 

It is our view that prior restraint would be inappropriate in these circumstances, but that any concerns 
should be addressed if they occur and theparties be allowed to make appropriate submissions at that time. 
In addition, if there are specific requests to prohibit certain forms and forums from making comments, we 
would want to address those issues specifically. 

On the other hand, professor Rancourt also understands that there may be particular sensitivities at issue, 
including the interests of students. We have been instructed that we can advise the Board on his behalf that 
he will not be commenting on any of the testimony of students or former students. ” 

[28] An Exclusion of Witnesses Order is granted so that witnesses to be called should not hear what 
prior witnesses have said. When such an Order is requested, it is rarely ever denied. Here it is expected 
that the hearings will take at least 20 days. What was said in Professor Rancourt’s classes may be an 
issue, and a question of credibility may arise. I therefore grant the Employer’s request excluding 
witnesses. This means that no witnesses to be called by the parties, except for the Grievor and one 
representative for each party assisting their legal representatives, are permitted to be in the hearing room 
until they are caked to testify. The parties are to advise their witnesses accordingly. 


[29] If audio and visual tapings are broadcast, given the modern technology for disseminating the 
information, it will be almost impossible to enforce the Exclusion of Witnesses Order. In my opinion, an 
Exclusion of Witnesses Order is incompatible with permitting the broadcasting of the proceedings. 
Furthermore, the position taken by the Employer that any person who objects to being audio and/or video¬ 
taped should, combined with the Union’s position that said witnesses who object would have to make a 
motion to be exempt, will place this Board in the position of having to continuously decide whether such 
taping take place or not. This exercise will be time-consuming and distracting to the issues at hand. 
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[30] The Grievor argued that all parts of this hearing where witnesses are not heard, for example, 
opening statements and arguments, should be filmed and broadcast. I see no value for permitting partial 
transmission of the hearing where statements made do not necessarily conform with the evidence. This 
position illustrates that this hearing could be used to foster a larger public debate than the narrow issues 
with which this Board is concerned. I am not chairing a public opinion tribunal, but one that must decide 
whether the dismissal of professor Rancourt is justified on the basis of the relevant facts entered into 
evidence and in accordance with the principles developed by the arbitral jurisprudence in similar cases. 

[31] For the reasons given by my colleagues Tims and Knopf and for those outlined by the Supreme 
Court of Canada, I am of the opinion that audio and video tapings should not be permitted in this case. 

[32] The Employer is also seeking an Order pertaining to the confidentiality of documents. The 
parties are in agreement on the principle that documents produced in arbitration proceedings are subject to 
an implied undertaking with respect to maintenance of their confidentiality. Further to their respective 
oral representations before me, they have agreed to the following Order, which is taken from a recent 
decision of the Ontario Labour Relations Board in Morris Brown & Sons Co. V. UFCW Canada, Local 
1993 s . I therefore issue the following confidentiality Order: 

(A) The parties to the proceedings are directed: 

i) to comply with the following directions; 

ii) to direct their agents, officers, employees and counsel to comply with the 
following directions; and 

iii) to obtain the agreement of any third party to whom they might properly give any 
of the documents that such third party shall comply with the following directions. 

(B) With respect to the use of documents produced, all parties are directed to follow these 
requirements: 
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i) all documents are to be kept confidential as among the parties; 

ii) no copies are to be made of any document except for the purpose of the hearing 
of these applications; 

(iii) no copies are to be circulated to third parties, except as necessary for the conduct 
of the litigation of these applications, and once that purpose has been completed the 
copies are to be retrieved from the third parties; 

(iv) the documents are to be used for the purpose of this hearing only and for no 
other or improper purpose; 

(v) all copies of all documents are to be returned to the provider of the documents at 
the conclusion of these applications and any judicial review proceedings arising out 
of these applications, save for one copy to be retained by each counsel in their file; 
and 

(vi) no commercial information contained in any of the documents, and in particular 
no financial information found in a document, shall be disclosed to any person 
except for the purposes of these applications, or except as required by law. 



Claude H. Foisy, Q.C., Arbitrator 
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